This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


ALL  AAATERIAL  NONCIRCULATING 


CALL  NUMBER 


VOLUME 

C5 


COPY 


COPY  3 


AUTHOR 


TITLE 


JMORTHWESTERN    REhOhlER 


NAME  AND  ADDRESS 


'COPY  3 


C 


-\ 


ROOM  DgitizedbyLiOOgle 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


National  Reporter  System.— Slate  Serlei. 


THE 


NORTHWESTERN  REPORTER 

VOLUME  85, 


coNTAisnia 


ALL  THE  DECISIONS  OF  THE  SUPREME  COURTS 


or 


MINNESOTA,  WISCONSIN,  IOWA,  MICHIGAN,  NEBRASKA. 
NORTH  DAKOTA,  SOUTH  DAKOTA. 

PERMANENT  EDITION. 


FEBRUARY  23— MAY  25,  1901. 


With  Tablbs  or  Northwisterk  CieEs  Fvbubbed  ra  Vou.  110,  Iowa  Bsforts;  129,  Michioan 
Reports;  79,  Kinnebota  Reports;  S9,  Nebraska  Reports. 

Also,  Adsitiosial  Tables  fob  Vols.  110,  Iowa  Rbpobts;  132,  Michisax  Reports;  79,  Uinnxsota 

Reports;  59,' Nebraska  Reports. 


A  I  ABLE  OF  STATUTES  CONSTRUED  IS  GIVEN 
IN  THE  INDEX. 


ST.  PAUL: 

WEST  PUBLISHING  CO. 


1901.  Dgitized  by  Google 


lam  llbrcK^ 


COPTRTGHT,  1901 
BY 

WEST  PUBLISHING  COMPANY. 


Digitized  by 


Google 


HORTHWESTERH  REPORTER,  YOLgME  85.  ''  -? 

JUDGES 

COURTS  REPORTED  DDRING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


IOWA — Supreme  Court. 

C.  T.  GRANGER,  Chibp  Justice.* 
JOSIAH  GIVEN,  Chief  Justice.* 

JUDGES. 

JOSIAH  GIVEN.*  H.  E.  DEEMER. 

SCOTT  M.  LADD.  J.  C.  SHERWIN. 

C.  M.  WATERMAN.  EMLIN  McCLAIN.* 


mOHIQAN— Supreme  Court. 

ROBERT  M.  MONTGOMERY,  Chief  Justice. 

ASSOCIATE    JUSTICES. 

FRANK  A.  HOOKER.  CHARLES  D.  LONG. 

JOSEPH  B.  MOORE.  CLAUDIUS  B.  GRANT. 

MINNESOTA — Supreme  Court. 
CHARLES  M.  START,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

L.  W.  COLLINS.  JOHN  A.  LOVELY. 

CALVIN  L.  BROWN.  CHARLES  L.  LEWIS. 

NEBRASKA— Supreme  Court. 
T.  L.  NORVAL,  Chief  Justice. 

JUDGES. 

J.  J.  SULLIVAN.  SILAS  A.  HOLCOMB. 

NOBTH  DAKOTA— Supreme  Court. 

J.  M.  BARTHOLOMEW,  Chief  Justice.* 
ALFRED  WALLIN,  Chief  Justice.* 

ASSOCIATE  JUSTICES. 

ALFRED  WALLIN.»  N.  C.  YOUNG. 

D.  E.  MORGAN.' 

1  Retired  Jannar^  1,  1901.  •  Became  Chief  Justice  Janaary  1,  1901. 

^  Became  Chief  Justice  January  1,  1901.  *  Appointed    Aaaociate    Jiiatice    Januar;  rl, 

» Appointed  Judge  January  1,  1901.  1901.                                                                     '^ 
-4  Term  expired  January  1,  1901. 

(BO 


IV  85  NORTHWESTERN  REPOBTES. 

SOUTH  DAKOTA— Supreme  Court. 

HOWARD  G.  FUIiLER,  Presiding  Jddgb. 

JUDGES. 

DICK  HANEY.  DIGHTON  CORSON. 

WISCONSIN— Supreme  Court. 

JOHN  B.  CASSODAY,  Ex  Ofpicto  Chief  Jdsticb. 

JUSTICES. 

JOHN  B.  WINSLOW.  CHARLES  V.  BARDEEN. 

ROUJET  D.  MARSHALL.  JOSHUA  ERIC  DODGE. 


Digitized  by 


Google 


COURT  RULES. 


SUFIIEME  COURT  OF  MI]!irNESOTA.i 


Ordered  that  ^Section  6  of  Rule  IX  of  this 
court  be  and  it  Is  hereby  amended  so  as  to 
read  as  follows: 

5.  Whenever  either  the  settled  case  or  the 
Paper  Book  contains  any  unnecessary,  Irrel- 
evant, or  Immaterial  matter,  and  the  appel- 
lant prevails,  ho  shall  not  be  allowed  any 


1  For  rale  &,  aa  originally  amended,  see  61 
N.  W.  V. 
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disbursements  for  preparing,  certifying,  or 
printing  such  unnecessary  matter. 

Tlie  respondent's  objection  to  the  taxation 
of  disbursements  in  such  cases  shall  point 
out— specifying  the  folios— the  particular  por- 
tions of  the  record  or  paper  book  for  -which 
be  claims  that  the  appellant  Is  not  entitled 
to  tax  disbursements.  , 

Ordered,  further,  that  a  copy  of  this  order 
be  published  for  one  week  In  the  Northwest- 
em  Reporter. 
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am  OF  DBTBorr  t.  hosmer,  arcoit 

Jadfe, 
(Supreme  Oonrt  of  Michigan.    Jan.  29,  1901.) 

LIMITATION  OF  ACTIONS— ACTIOK  AGAINST 
CITY— PRESBNTUBNT  OF  CLAIM  TO  COUNCIL. 
—COMMENCEMENT  OF  SUIT— LIMITATIONB— 
AMENDED  DECLARATION  —  EXPIRATION  OF 
PERIOD— NEW  CAUSE  OF  ACTION. 

1.  In  an  action  against  a  city  for  wrongfol 
deatii,  the  declaration  waa  filed  before  limita- 
tioDS  had  run,  but  the  declaration  wag  demur- 
rable, in  that  it  failed  to  show  that  the  demand 
bad  been  presented  to  the  common  council,  as 
required  by  the  city  charter,  or  that  notice  of 
the  injury  had  been  given  the  city  law  depart- 
ment within  three  months  from  its  occurrence, 
as  r^nired  by  the  charter.  After  the  expira- 
tion of  the  period  of  limitation,  an  amended 
declaration  waa  filed,  which  was  the  same  as 
the  original  one,  save  that  it  showed  a  compli- 
ance with  tbe  charter  provisions.  Beld,  that 
the  amended  declaration  was  not  objectiona- 
ble, on  the  gronnd  that  it  stated  a  new  cause 
of  action. 

2.  Where  a  declaration  was  filed  before  lim- 
itations had  ran  a^nst  the  cause  of  action, 
a  denial  of  a  motion  to  strilce  an  amended  dec- 
laration, filed  after  the  expiration  of  the  period 
of  limitation,  on  the  eroand  that  it  stated  a  new 
cause  of  action,  could  not  l>e  reviewed  by  man- 
damus. 

Application  by  the  city  of  Detroit  for  a 
trrlt  of  mandamns  to  Oeorge  8.  Hosmer,  aa 
Wayne  drcnit  judge.    Writ  denied. 

John  W.  McGratb,  for  relator.  Tbomas  W. 
Thompson  (Foster,  Frazer  &  Aldrlcb,  of  coun- 
sel), for  respondent 

LONG,  J.  On  October  8,  1900.  Frank 
Drexler,  administrator  of  the  estate  of  Frank 
J.  Drexler,  deceased,  commenced  a  suit 
against  the  city  of  Detroit  by  filing  a  declara- 
tion, alleging  that  his  Intestate  was  killed 
October  10,  1S99,  while  In  tbe  employ  of  the 
park  board,  by  reason  of  tbe  negligent  acts 
of  said  board,  its  servants,  agents,  and  em- 
ployto.  On  October  12.  1900,  the  city  de- 
murred to  the  declaration,  setting  up:  (1) 
That  the  declaration  did  not  allege  that  the 
claim  of  the  plaintltr  had  been  presented  to 
the  common  council  for  audit  and  allowance; 
(2)  that  the  declaration  did  not  aver  that  no- 
tice In  writing  bad  tieen  given,  within  three 
months  from  the  time  of  such  injury,  to  the 
law  department,  of  tbe  time,  place,  and  cause 
S5  N.W.-l 


of  tbe  injury.  On  the  23d  of  October,  1890, 
plalntltF  filed  an  amended  declaration,  which 
set  up  tbe  matters  omitted  in  the  original 
declaration.  On  November  13,  1890.  tbe  de- 
fendant moved  the  court  to  strike  tbe  amend- 
ed declaration  from  tbe  files,  and  on  the  19tb 
of  that  month  tbe  court  denied  tbe  motion. 
otx  the  ground  that,  although  the  amended 
declaration  was  filed  after  the  statute  of  lim- 
itations had  run  tbe  full  period,  it  did  not  set 
up  a  new  cause  of  action.  Application  Is  now 
made  to  this  court  for  mandamus  to  compel 
tbe  court  below  to  set  aside  that  order,  and 
to  strike  the  amended  declaration  from  tbe 
files. 

The  charter  of  tbe  city  provides:  "It  shall 
be  a  sufficient  bar  and  sufficient  answer  to 
any  action  or  proceeding  in  any  court  for  tbe 
collection  of  any  demand  <»■  dalm  against  the 
city  that  It  has  never  been  presented  to  the 
common  council  for  audit  or  allowance;  or, 
if  on  contract,  that  it  was  presented  without 
affidavit  and  rejected  for  that  reason;  or 
that  the  action  or  proceeding  was  brought 
before  the  common  council  had  a  reasonable 
time  to  Investigate  and  pass  upon  it"  Sec- 
tion 86,  Charter  of  Detroit  Section  46,  c. 
11,  provides  that  "no  action  shall  be  brought 
against  tbe  city,  nor  any  of  Its  boards,  com- 
missions or  officers,  for  any  negligent  Injury 
unless  it  shall  be  commenced  within  one  year 
from  the  time  when  the  injury  was  received; 
nor  unless  notice  shall  be  given  in  writing 
within  three  months  from  the  time  of  said 
Injury  to  tbe  head  of  tbe  law  department  or 
to  bis  chief  assistant  of  tbe  time,  place  and 
cause  of  such  injury  and  of  the  nature  there- 
of." It  will  be  noticed  that  the  amended  dec- 
laration sets  up  the  facts  required  to  be  set 
up  by  the  city  charter,  and  the  only  question 
for  determination  Is  whether,  in  a  case  com- 
menced by  declaration,  which  falls  to  set 
forth  a  cause  of  action,  tbe  plalntlfr.  after 
tbe  statute  of  limitations  has  run,  may  be 
allowed  to  file  a  new  or  amended  declaration, 
which  does  set  forth  a  cause  of  action. 

The  amended  declaration  in  the  present 
case  was  not  filed  until  after  the  lapse  of  one 
year  from  the  time  when  tbe  injury  was 
received.  (Slrcult  court  rule  10  provides,  by 
subdivision  "a":    "The  plaintiff  lutiy  at  any 
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time  before  plea  or  demurrer  or  within  ten 
days  after  plea  or  demurrer  amend  his  dec- 
laradon  in  matter  of  substance  or  form,  of 
course,  and  without  costs,  unless  the  cause 
shall  have  preTlously  been  noticed  for  trial, 
in  which  case  special  leave  of  the  court  shall 
first  be  obtained."  Subdivision  "b"  provides: 
"Tba  defendant  may  within  ten  days  after 
plea,  oc  demutrei  amend  the  same  In  matter 
of  substance  or  form,  of  course,  and  without 
costs,  unless  the  cause  shall  have  been  pre- 
viously noticed  for  trial,"  etc.  The  limita- 
tion upon  this  rule  is  that  a  new  cause  of 
action— that  is,  a  different  cause  of  action 
from  that  attempted  to  be  set  up  In  the  orig- 
inal declaration— cannot  be  set  up  by  an 
amendment  after  the  statute  of  limitations 
has  run  against  the  cause  of  action.  In  the 
case  of  Pratt  v.  Circuit  Judge,  105  Mich.  501, 
68  N.  W.  607,  this  question  was  discussed  at 
some  length.  It  was  there  said:  "It  has 
been  held  in  a  number  of  cases  that  an 
amendment  introducing  a  new  caqse  of  ac- 
tion cannot  t>e  permitted  after  the  statute  of 
llmltatloDs  has  run  against  the  cause  of  ac- 
tion so  sought  to  be  set  up.  People  v. 
Newaygo  Circuit  Judge,  27  Mich.  138;  Nu- 
gent V.  Adsit  93  Mich.  482,  53  N.  W.  620, 
and  cases  cited.  But  in  the  present  case  the 
amendment  does  not,  in  our  judgment,  in- 
troduce a  new  cause  of  action.  The  declara- 
tion as  amended  relates  to  precisely  the  same 
state  of  facts,  and  no  new  theory  is  evolved 
by  the  proposed  amendments,  which  simply 
amplify  the  averments  contained  in  the  orig- 
inal declaration  by  statements  in  no  way  In- 
consistent with  those  originally  set  out  It 
is  a  question  of  acknowledged  difficulty  to 
ascertain  In  jnst  what  cases  an  amendment 
may  be  said  to  set  up  a  new  cause  of  action; 
but  we  think  the  result  of  authorities  is  well 
summarized  in  1  Enc.  PI.  &  Prac.  564,  as 
follows:  'As  long  as  the  plaintift  adheres  to 
the  contract  or  the  Injury  originally  declared 
upon,  an  alteration  of  the  modes  in  which 
the  defendant  has  broken  the  contract  or 
caused  the  Injury  Is  not  an  introduction  of 
a  new  cause  of  action.  The  test  is  whether 
the  proposed  amendment  is  a  different  mat- 
ter, another  subject  of  controversy,  or  the 
same  matter  more  fully  or  differently  laid  to 
meet  the  possible  scope  and  carrying  phases 
of  the  testimony.' "  Applying  the  rules  laid 
down  In  that  case,  we  are  satisfied  that  the 
amended  declaration  does  not  set  up  a  new 
cause  of  action.  It  alleges  a  cause  of  action 
accruing  to  the  plaintiff  for  the  negligent  kill- 
ing of  his  intestate,  October  10,  1889,  by  rea- 
son of  the  negligent  acts  of  the  park  board, 
its  servants,  agents,  and  employes.  The  city 
charter,  at  most,  only  compels  the  plaintiff  In 
such  actions  to  give  notice  to  the  law  depart- 
ment, so  that  investigation  may  be  had  be- 
fore suit  brought,  and  to  limit  the  time  with- 
in which  suit  may  be  brought.  The  suit  was 
brought  within  the  year  required  by  the 
charter.  The  amended  declaration  set  up 
the  additional  facts  that  the  claim  had  been 


presented  to  the  common  council  for  allow- 
ance, and  that  notice  had  been  given  to  the 
law  department  within  three  months  from 
the  date  of  the  injury.  These  facts  were 
consistent  with  the  facts  alleged  in  the  orig- 
inal declaration,  and  did  not  Introduce  a 
new  subject  of  controversy,  but  more  fully 
set  out  the  plaintiff's  claim,  so  as  to  comply 
with  the  provlalons  of  th«  charter.  We  think 
the  case  falls  within  the  rule  laid  down  in 
Pratt  V.  Circuit  Judge,  supra,  and  that  the 
court  below  was  not  in  error  in  holding  that 
the  amended  declaration  did  not  set  up  a  new 
cause  of  action.  The  writ  of  mandamus  must 
be  denied.  Another  reason  why  the  writ 
should  be  denied  is  that  mandamus  is  not  the 
proper  remedy.    The  other  justices  concurred. 


FAIR  V.  MARTIN. 
(Supreme  0>urt  of  Michigan.  Jan.  20,  1901.) 
AC5TI0NS-PARTIBS  PLAINTIFT— 8UBJECT-MAT- 
TBR— INTBRBST. 
Where  a  third  party  worked  a  farm  rent- 
ed by  plaintiff,  and  had  an  interest  in  the  pn>- 
ceeda  of  crops  after  the  debts  were  paid,  but 

SlnintiS  reserved  the  right  to  sell  at  his  own 
iscretion,  and  the  third  party's  interest  was 
in  the  proceeds  only,  and  not  in  the  crop,  plain- 
tiff was  entitled  to  bring  action  in  his  own 
name  for  the  price  of  prodnce  sold  under  a 
contract  signed  only  by  the  third  party,  but 
based  on  an  oral  contract  between  the  plain- 
titt  and  the  purchaser. 

Error  to  circuit  court,  Shiawaasee  county: 
Steams  F.  Smith,  Judge. 

Action  by  Robert  Fair  against  John  W. 
Martin.  From  a  judgment  In  defendant's 
favor,  plaintiff  appealed.    Reversed. 

A.  L.  Chandler-  and  A.  J.  Kellogg,  for  ap- 
pellant   Martin  V.  B.  Wlxom.  for  appellee. 

LONG,  J.  This  action  was  commenced  in 
justice  court  to  recover  from  the  defendant 
the  value  of  102  barrels  of  apples,  whicli 
plalnUil  claims  to  have  sold  him  for  $1.65 
per  barrel.  The  plaintiff  had  judgment  in 
that  court  The  defendant  appealed  to  the 
circuit  court,  where  he  prevailed.  On  the 
trial  there  the  plaintiff  testified  as  to  the  con- 
tract as  follows:  "I  had  some  business  rela- 
tions with  him  [defendant]  regarding  the 
sale  of  apples  last  fall.  I  had  one  meeting 
with  him  In  Durand.  Mr.  Martin  talked  with 
me  In  Durand  about  buying  the  apples,  and  I 
asked  him  what  he  would  pay.  He  said, 
11.56,'  and  I  told  him  I  had  an  offer  of  91.75 
for  :;o.  1  apples,  and  he  told  me  I  would  be 
foolish  to  sell  my  No.  1  apples;  they  would 
cull  out  the  bulk  of  the  apples;  and  to  hold 
them,  and  he  would  see  and  try  and  do  better 
than  any  one  else  by  me;  •  •  •  tiiat  he 
would  take  e\!erythlng  except  dder  apples; 
and  I  told  him  I  would  hold  the  apples,  and 
talk  with  him  before  I  sold  them  to  any  one 
else.  So,  on  October  4th,  he  called  me  up  by 
'phone,  and  asked  what  I  had  done  about  the 
apples.  *  •  *  I  told  him  I  had  received 
an  offer  of  $1.65.     'Well,'  he  says,  *I  will 
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glTe  yon  $1.65,  and  If  I  get  them  I  will  hire 
OoTert  to  pack  them.'  1  told  him  at  that  time 
I  would  let  blm  have  them  at  $1.65,  and  when 
Mr.  Covert  came  Mr.  Martin  called  me  up 
again,  and  said  Covert  was  there,  and  I  told 
Covert  I  had  sold  the  apples  to  Martin,  and 
I  wanted  Martin  to  give  him  $26  for  me  to 
bind  the  "bargain.  Covert  spoke  to  Martin. 
Martin  answered  back  through  the  telephone, 
and  said  that  was  all  right;  be  would  give 
me  $25.  I  could  recognize  his  voice  over  the 
telepbone  as  well  as  any  one.  I  was  acquaint- 
ed with  blm.  I  have  talked  with  him  since, 
and  be  acknowledged  that  he  was  the  one  I 
talked  with  over  the  'phone.  Covert  went 
in  there,  and  packed  the  apples.  L  was  to 
draw  the  barrels  out  to  the  farm,  board  the 
packers,  and  draw  the  apples  back,  when 
they  were  packed,  to  Bancroft  Mr.  Martin 
was  to  tumlsb  the  barrels,  /niere  were  102 
barrels  delivered."  It  appears  further  from 
the  plaintiff's  testimony  that  he  received,  in 
addition  to  the  $25,  the  further  sum  of  $8.^, 
and  that  those  were  the  only  payments  made 
by  tbe  defendant  on  the  apples.  The  defend- 
ant testified  that,  when  he  first  talked  with 
the  plaintiff,  he  (plaintiff)  said:  "Ike  (mean- 
ing Mr.  Covert)  had  an  interest  In  the  place, 
and  he  would  not  want  to  sell  them  un- 
til he  consulted  with  him."  Defendant  de- 
tailed tbe  conversation  with  plaintiff  as  re- 
lated by  plaintiff,  except  as  to  the  closing  of 
the  bargain  with  the  plaintiff  at  $1.65  per 
band.  Defendant  testified:  "I  told  Covert 
I  made  the  statement  what  I  would  give  him. 
He  said  he  thought  It  would  be  satisfactory. 
I  asked  him  to  call  Dr.  Fair  up  at  eight  o'clock 
next  morning,— that  would  be  about  the  time 
be  would  catch  him  at  home.  He  said,  'Tou 
state  to  him  our  bargain,  and  tell  him  to  meet 
me  at  the  'phone  at  eleven  o'clock,  and  I 
will  be  here.'  I  called  him  up  next  morning, 
and  I  said  to  blm,  'Mr.  Covert  was  on  here, 
and  made  an  arrangement  about  tbe  apples.' 
I  told  blm  I  told  Mr.  Covert  1  would  give  him 
$1.65  for  tlie  apples  and  12V{|  cents  for  pack- 
ing. I  don't  think  I  told  him  what  arrange- 
ments I  had  made  with  Covert.  I  told  him 
(>>vert  said  he  would  be  in  there,  and  talk 
with  him  over  the  'phone.  Mr.  (3overt  asked 
me  to  do  this  In  order  to  call  bis  attention  to 
It  If  he  was  away.  About  my  making  ar- 
rangements with  Mr.  Covert,  he  said  It  would 
be  all  right.  Covert  came  in  about  11  o'clock 
that  same  day.  He  called  up  Dr.  Fair,  turn- 
ed around,  and  told  me  it  was  all  right  Aft- 
er he  said  it  was  all  right,  he  drew  up  a 
contract"  Tbe  contract  reads:  "Sold  to  3. 
W.  Martin  my  crop  of  number  one  packing 
apples  now  on  trees,  estimated  at  about  2(X) 
barrels;  to  be  hand  picked,  and  delivered  at 
Bancroft  when  packed,  free  of  charge.  Bknp- 
ty  barrels  to  be  hauled  to  the  orchard,  and 
men  for  packing  to  be  boarded  by  me  free  of 
expensa  Paid  on  contract  $25.  Price  to  be 
as  follows:  $1.05;  12^  cents  for  packing. 
[Signed]  I.  Overt."  At  the  close  of  the 
testimony  the  court  directed  the  verdict  In 


favor  of  the  defendant  The  court  took  tbe 
view  of  the  case  that  Covert  had  a  legal  in- 
terest In  the  apples,  and  the  plaintiff  could 
not  maintain  his  suit  This  charge  was 
based  upon  the  cross-examination  of  plain- 
tiff. He  then  stated:  "I  know  Isaac  Covert 
He  lives  on  my  farm.  I  dcm  t  know  as  he 
works  the  farm  on  shares.  He  is  interested 
in  the  proceeds  after  the  debts  are  paid,  and 
so  on.  He  had  an  Interest  in  the  money  that 
would  come  from  the  apples  after  tbe  debts 
had  been  paid."  Plaintiff  also  testified: 
"About  this  arrangement  with  Mr.  Covert 
he  said  he  was  to  have  one-third  of  tbe  pro- 
ceeds after  I  paid  up  bis  debts  and  any  ob- 
ligations he  had  become  responsible  for.  Mr. 
Covert  did  not  have  a  third  Interest  in  the 
apples.  He  had  a  third  interest  iu  what 
would  come  from  the  apples,  to  be  applied 
on  bis  account  and  the  balance  to  be  turned 
over  to  him,  if  any.  I  claim  now  that  I  re- 
served the  right  to  say  when  they  were  to 
be  sold.  When  I  did  sell  anything  from  tbe 
farm,  he  had  an  Interest  in  the  money.  I 
claim  he  would  not  have  any  Interest  of  hla 
own  accord,  without  my  consent  to  sell  stuff 
off  the  farm.  It  would  be  contrary  to  our 
agreement"  On  redirect  examination  plain- 
tiff testified:  "I  let  tbe  farm  In  my  own 
name.  The  crops  are  all  In  my  own  name. 
The  deal  between  me  and  her  [his  wife]  Is 
simply  a  mouey  matter  after  I  am  through." 
The  plaintiff's  claim  was  that  he  rented  the 
farm  from  his  wife  for  money  r«it,  and  that 
Covert  worked  for  him  on  the  farm,  having  a 
share  of  the  money  proceeds  for  the  sale  of 
the  crops.  He  testified  that  Covert  had  no 
Interest  In  the  crops  themselves.  There  was 
no  testimony  In  the  case  disputing  this.  We 
think  the  court  was  in  error  In  directing  a 
verdict  for  tbe  defendant  According  to  tbe 
plaintilTs  version.  Covert  was  directed  by 
him  to  close  the  bargain  at  $1.65  per  barrel 
with  the  defendant  Tbe  mere  fact  that 
Covert  signed  his  own  name  to  the  contract 
could  not  affect  the  rights  of  the  plaintiff 
to  recover.  It  was  in  fact  tbe  plaintiff's  con- 
tract, as  he  was  tbe  legal  owner  of  the  ap- 
ples, and  was  so  understood  to  be  by  the  de- 
fendant at  the  time  -of  the  purchase.  It  is  a 
general  rule  of  common  law  that  the  action 
must  be  brought  in  the  uame  of  tbe  party  in 
whom  the  legal  interest  Is  vested,  and  that 
courts  will  not  in  general,  take  notice  of 
mere  equitable  title  and  rights  of  action  as 
contradistinguished  from  the  strict  legal  title 
and  Interest  so  as  to  invest  tbe  equitable  or 
merely  beneficial  claimant  with  the  ability 
to  adopt  legal  proceedings  in  his  own  name. 
Forrest  v.  O'Donnell,  42  Mich.  558,  4  N.  W. 
258.  According  to  plaintiff's  testimony,  Cov- 
ert had  merely  an  interest  in  the  proceeds  of 
sales  of  the  products  ef  the  farm.  Defend- 
ant claimed  that  the  apples  were  defective. 
That  question  should  have  been  submitted 
to  the  jury.  The  Judgment  must  be  reversed, 
and  a  new  trial  ordered.  Tbe  other  Justices 
concurred. 
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LAUDER  T.  ST.  CLAIR  TP. 

(Supreme  Conrt  of  Michigan.     Jan.  29,  1901.) 

PEIRSONAL  INJURIES— BICYCLB  RIDHIR— ACCI- 
DENT AT  HIGHWAY  BRIDQE— ABSENCE  OF 
BIDE  RAIIj— DUTY  OF  TOWNSHIP  AND  CON- 
TRIBUTORY NEQLiaSNCE  —  QUESTIONS  FOR 
JURY. 

1.  PlaintiS,  a  young  woman,  was  riding  aft- 
er daric  Boathward  along  a  highway,  for  the 
first  time,  when,  with  her  lamp  lighted,  she 
approached  a  bridge  spanning  a  ravine.  The 
bridge  planks  were  16  feet  long,  and  the  road- 
bed practically  level  therewith,  but  the  center 
of  the  bridge  was  placed  so  far  west  of  the 
center  of  the  traveled  part  of  the  highway  that 
the  east  wagon  track  was  but  18  iuches  from 
the  east  edge  of  the  bridge,  which  on  that 
side  bad  no  railing  to  protect  it,  and  was  ob- 
scured by  the  shadow  of  the  trees.  Warned, 
by  her  companions  who  preceded  her,  to  avoid 
some  cinders  piled  in  front  of  the  bridge,  she 
inclined  her  wheel  to  the  left  of  the  east  wagon 
track  as  she  passed  onto  the  bridge,  of  which 
before  she  was  not  aware,  and  rode  off,  and 
was  injured.  Held,  that  whether  it  was  the 
duty  of  the  defendant  township  to  maintain  a 
rail  on  that  side  to  avoid  liability  for  the  ac- 
cident was  for  the  jury. 

2.  The  question  of  contributory  negligence 
was  also  for  the  jury. 

Error  to  circuit  court,  St  Clair  county; 
Samuel  W.  Vance,  Judge. 

Action  by  Agnea  Lauder  against  tbe  town- 
ship of  St  Oair  for  personal  Injuries.  There 
was  a  judgment  for  plaintiff,  and  defendant 
brings  error.    AfSrmed. 

Avery  Bros.  (Seward  L.  Merrlam,  of  coun- 
sel), for  appellant  Atkinson,  Wolcott  '& 
Moore,  for  appellee. 

MOORB,  J.  Tbls  case  was  tried  by  a  jury, 
who  rendered  a  verdict  In  favor  of  the  plain- 
tiff. It  Is  brought  here  by  writ  of  error. 
Tbe  plaintiff  Is  a  young  woman  about  22 
years  old.  It  Is  her  claim,  and  she  offered 
testimony  tending  to  support  It  substantially 
as  follows:  One  evening  in  August,  1897, 
about  7  o'clock,  she  left  Port  Huron  wtfb 
three  companions  to  ride  to  St  Clair  upon 
their  bicycles.  Intending  to  return  to  Port 
Huron  by  boat  It  was  the  first  time  the 
plaintiff  bad  been  over  tbe  road.  She  had 
ridden  a  wheel  long  enough  to  be  a  good 
rider.  Tbe  highway  nma  nearly  parallel 
with  the  St  Clair  river,  and  is  nearly  a  north 
and  south  highway.  The  party  bad  proceed- 
ed about  10  miles,  when  they  came  to  a 
bridge  spanning  a  ravine  12  feet  wide  and  15 
feet  deep.  Tbe  planks  of  the  bridge  were 
16  feet  long.  At  a  distance,  variously  esti- 
mated by  the  witnesses  from  25  to  60  feet 
before  reaching  tbe  bridge,  tbe  highway  turns 
slightly  to  the  west  It  then  proceeds  in  a 
straight  course  about  tbe  same  distance 
south  of  tbe  bridge,  when  it  makes  another 
slight  turn  to  tbe  west  The  roadbed  at  eacb 
side  of  tbe  bridge  was  practically  level  with 
tbe  planks  upon  the  bridge.  Tbe  plaintiff 
bad  a  lighted  lamp  upon  her  wheel.  Before 
tbe  party  arrived  at  the  bridge  the  moon  be- 
gan to  shine  quite  brightly.  There  were 
trees  growing  near  the  bridge,  which  threw 


their  shadows  over  the  east  end  of  it  Tbe 
center  of  the  bridge  was  placed  so  far  west 
of  the  center  of  the  traveled  portion  of  the 
highway  that  the  east  wagon  track  was  but 
18  Inches  from  the  east  end  of  the  bridge. 
There  was  a  rail  on  tbe  west  end  of  the 
bridge.  There  had  been  one  at  the  east  end. 
but  it  had  been  gone  something  more  than 
a  year,  and  its  absence  was  known  to  the 
highway  officers.  For  the  purpose  of  making 
some  repairs  In  the  highway,  some  coal  cin- 
ders had  recently  been  put  upon  each  side 
of  the  bridge.  One  young  man  and  a  young 
woman  preceded  the  plaintiff.  When  the 
young  woman  got  to  the  cinders  she  called 
out  to  the  plaintiff  to  look  out  for  them. 
The  plaintiff  ifestlfled  that  she  was  riding 
slowly,  just  inside  tbe  east  wagon  track, 
with  her  wheel  under  control,  and,  to  avoid 
the  cinders,  she  turned  Into  the  east  wagon 
track,  when  at  once  she  came  upon  the  bridge 
(which  was  the  first  time  she  knew  a  bridge 
was  there),  and  rode  off  tbe  end  of  tbe  bridge 
into  the  ravine  below,  receiving  injuries 
from  which  she  will  never  recover. 

It  Is  her  claim  that  tbe  absence  of  a  rail 
on  tbe  end  of  the  bridge  was  tbe  proximate 
cause  of  her  Injury,  and  that  the  defendant 
was  negligent  in  not  having  a  railing  upon 
the  bridge.  The  counsel  for  defendant  re- 
quested the  trial  judge  to  direct  a  verdict  In 
favor  of  the  township  for  the  following  rea- 
sons: First  municipalities  are  not  liable  In 
damages  for  Injuries  sustained  by  persons 
traveling  on  bicycles;  second,  under  all  tbe 
evidence,  plaintiff  was  guilty  of  contributory 
negligence  precluding  recovery;  third,  under 
all  the  evidence,  tbe  highway.  Including  the 
bridge  or  culvert  at  the  place  of  tbe  accident, 
was  reasonably  safe  and  dt  for  bicycle  travel, 
conducted  with  reasonable  care  and  caution. 

The  court  declined  to  direct  a  verdict,  and 
also  declined  to  give  tbe  written  requests 
preferred  by  counsel,  but  gave  a  lengthy  gen- 
eral charge,  the  part  of  which  that  Is  ma- 
terial here  Is  as  follows: 

"The  statutes  of  this  state  make  It  the  duty 
of  townships  to  keep  their  bridges  and  high- 
ways in  a  condition  reasonably  safe  and  fit 
for  public  travel  at  night  as  well  as  in  the 
daytime.  At  the  time  that  statute  was  pass- 
ed bicycles  were  not  In  general  use,  and  It 
has  lately  been  held  by  our  supreme  court 
that  tbe  legislature  at  that  time  did  not  con- 
template to  Impose  upon  the  townships  the 
duty  of  keeping  their  bridges  and  highways 
in  a  condition  reasonably  safe  and  fit  for 
bicycle  travel;  tbat  the  only  duty  imposed 
upon  the  township  was  that  they  should  keep 
the  bridges  and  highways  in  a  condition  rea- 
sonably safe  and  fit  for  travel  by  wagons, 
carriages,  carts,  pedestrians,  horseback  rid- 
ers, and  such  as  was  tbe  common  way  of 
traveling  at  tbat  time;  and  tbat  when  a 
township  kept  Its  bridges  and  highways  In  a 
condition  reasonably  safe  and  fit  for  travel 
by  those  means,  tbat  they  have  performed  all 
tbe  duties  to  travelers  that  the  law  requires. 
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and,  UC  a  traveler  is  then  injured  on  the  high- 
way, he  has  no  remedy  as  against  the  town- 
ship. 

"There  are  a  great  many  things  In  this 
case  that  are  practically  undisputed.  It  Is 
undisputed  that  it  was  a  moonlight  night. 
It  is  undisputed  that  this  bridge  from  east 
to  west  across  the  highway  was  16  feet  wide. 
It  is  undisputed  that  the  bridge  lengthways 
with  the  road,  as  the  travel  passed  over  it, 
was  about  12  feet  wide.  It  is  imdisputed 
that  there  was  a  railing  on  the  west  side  of 
the  bridge,  and  that  there  was  no  railing  on 
the  east  side,  and  it  is  undisputed  that  this 
ravine  was  about  15  feet  deep. 

"Now,  it  Is  the  law  In  cases  of  this  kind 
that  a  person  traveling  over  the  highway. 
In  whatever  kind  of  a  vehicle  he  may  choose 
to  ride  In,  must  exercise  reasonable  care, 
caution,  and  prudence,  and  that  if  he  falls 
to  do  so,  and  is  Injured  in  consequence,  he 
has  no  remedy  against  the  township,  even 
though  the  highway  may  be  defective.  It 
must  be  borne  In  mind  always  that  a  town- 
ship is  not  liable  simply  because  the  road 
may  be  defective  or  not  in  good  condition  to 
travel  on.  They  are  only  liable  when  that 
defect  is  the  direct  cause  of  this  Injury,  and 
the  party  who  is  injured  is  without  negli- 
gence on  his  part  The  rule  is  settled  be- 
yond all  question  in  this  state  that  a  person 
cannot  recover  for  an  injury  upon  the  high- 
way if  they  themselves  have  done  anything 
which  contributes  to  that  injury;  in  other 
words,  if  they  are  guilty  of  contributory  neg- 
ligence. It  therefore  becomes  an  important 
fact  for  you  to  determine  in  the  outset  wheth- 
er this  bridge  on  the  night  in  question  was 
reasonably  safe  and  fit  for  travel  by  wagons, 
carriages,  carts,  pedestrians,  horseback  rid- 
ers, and  such  as  were  traveling  at  the  time 
the  statute  was  passed.  In  1887.  They  were 
not  required  to  keep  it  reasonably  safe  and 
fit  for  bicycle  traveL  Now,  if  you  should  be 
of  the  opinion,  from  all  the  evidence,  that 
tiiat  bridge  was  reasonably  safe  and  fit  for 
public  travel,  without  the  railing  on  the  east 
side,  just  as  it  was  that  night,  then  your  duty 
would  be  to  render  a  verdict  for  the  defend- 
'ant  There  could  be  no  liability  on  the  part 
of  the  township  if  they  furnished  a  bridge 
that  was  reasonably  safe  and  fit  for  travel. 
If,  on  the  other  hand,  you  should  be  of  the 
opinion  that  that  bridge  was  not  reasonably 
safe  and  fit  for  travel  as  I  ))ave  defined  it, 
then  it  liecomes  necessary  for  you  to  deter- 
mine whether  the  defect,  and  the  only  defect, 
that  is  complained  of,  the  want  of  railing  on 
the  east  side,  was  the  direct  cause  of  the 
plaintifTs  injury.  In  other  words,  was  that 
the  proximate  cause  which  brought  about  her 
Injury? 

"In  determining  that  matter,  you  must  take 
into  consideration  all  the  testimony  that 
throws  any  light  upon  the  surrounding  cir- 
cumstances. If,  for  Instance,  the  plaintiff 
was  Tiding  on  her  wheel  that  night,  and  un- 
dertook to  ride  through  the  cinders  that  were 


at  the  north  side  of  the  bridge,  and  they 
caused  the  speed  of  her  wheel  to  slacken,  and 
she  lost  control  of  her  wheel,  and  by  reason 
of  the  loss  of  control  of  her  wheel  she  lost  her 
balance  and  fell  over  the  bridge.  It  may  be 
that  the  railing  would  have  saved  her.  But 
the  want  of  a  railing  would  not  be  the  proxi- 
mate cause  of  the  Injury;  it  wonld  be  the 
cinders  that  stopped  her  progress,  and  over- 
balanced her,  and  under  these  circumstances 
the  township  would  not  be  liable,  because  the 
cinders,  it  is  conceded  on  both  sides,  was  not 
a  defect  on  that  highway,  and  were  things 
that  were  properly  put  there  to  repair  it 
That  will  illustrate  to  you  what  I  mean  by 
the  proximate  cause  of  the  Injury. 

"Now,  if  you  should  be  of  the  opinion  that 
the  want  of  the  railing  was  the  proximate 
cause  of  her  Injury,  and  that  the  bridge  was 
not  reasonably  safe  and  fit  for  public  travel 
without  that  railing,  then  It  is  necessary  for 
you  to  determine  whether  she  was  guilty  of 
any  contributory  negligence.  And  by  con- 
tributory negligence  I  mean  simply  this: 
Whether  she  did  something  there  which  aided 
and  assisted  in  bringing  about  that  accident 
Negligence  is  defined  in  this  way  in  the  law. 
It  is  the  doing  of  something  which  an  ordin- 
ary prudent,  careful,  and  cautious  person 
would  not  do  under  like  circumstances,  or 
the  falling  to  do  something  which  an  ordinary 
prudent  careful,  and  cautious  person  would 
have  done  under  like  circumstancea  In  de- 
termining that  question,  you  must  take  into 
consideration  the  width  of  that  bridge;  the 
condition  of  the  atmosphere,  and  the  extent 
of  the  moonlight  on  that  night;  the  surround- 
ing circumstances  as  they  appeared  to  this 
girl  as  she  was  riding  along  there;  the 
shadows,  if  any,  that  were  cast  by  the  trees 
upon  the  bridge;  the  opportunity  that  she 
had  to  pass  in  the  moonlight  safely  over  the 
bridge;  the  fact  that  instead  of  doing  that 
she  passed  into  the  shadow,  where  she  claims 
she  could  not  see,  and  attempted  to  cross  it 
there;  and  all  the  other  surrounding  circum- 
stances,—and  from  those  determine  wheth- 
er or  not  she  was  guilty  of  contributory  neg- 
ligence. In  other  words,  whether  she  did 
anything  there  that  a  careful,  prudent  and 
cautious  person  would  not  have  done,  or  did 
she  omit  to  do  anything  that  a  careful,  pru- 
dent, and  cautious  person  would  have  done? 
If  she  did,  she  is  guilty  of  contributory  neg- 
ligence, and  she  cannot  recover  in  this  action. 

"There  has  been  some  considerable  discus- 
sion here  about  the  fact  that  this  young  lady 
was  riding  a  bicycle  on  that  night  While 
the  statute  does  not  require  the  township  to 
keep  its  highways  in  a  condition  reasonably 
safe  and  fit  for  bicycle  travel,  there  Is  noth- 
ing that  forbids  a  person  riding  a  bicycle  on 
the  public  highway,  and  a  person  is  not  out- 
lawed because  they  are  riding  a  bicycle  upon 
the  pnbllc  ways.  It  is  a  means  ot  travel 
which  a  person  has  a  right  to  use,  and  when 
they  are  using  It  they  have  no  greater  rights 
than  If  they  were  using  a  buggy,  carriage,  or 
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wagon,  or  <m  foot  or  <m  horseback.  You  have 
a  right  to  take  Into  consideration.  In  deter- 
mining whether  the  accident  was  caused 
wliolly  by  the  want  of  the  railing  or  by  some 
other  cause,— you  have  a  right,  I  say,  to 
take  into  consideration  whether  this  girl  was 
In  the  exercise  of  reasonable  care  and  cau- 
tion In  the  use  of  the  bicycle  on  which  she 
attempted  to.  ride  across  that  bridge.  Now, 
it  may  be,  and  I  think  sometimes  undoubtedly 
It  would  be,  true,  that  a  bridge  might  be  safe 
for  foot  passengers  or  for  bicycles,  and  not 
be  safe  for  a  team  to  go  across;  and,  If  you 
find  that  this  bridge  at  the  time  she  attempt- 
ed to  cross  It  was  reasonably  safe  and  fit  for 
travel  by  bicyclists  who  were  in  the  exercise 
of  reasonable  care  and  caution,  then  it  would 
be  your  duty  to  render  a  verdict  tosc  the  de- 
fendant.   •    •    • 

"The  burden  of  proof  is  on  the  plaintiff 
throughout  the  case.  She  must  satisfy  you, 
in  the  first  place,  that  that  bridge  was  not 
reasonably  safe  and  fit  for  public  travel  on 
the  night  In  question,  In  the  manner  I  have 
defined  it  She  must  satlsiy  you  that  the 
defect  or  want  of  railing  on  the  east  side  of 
that  bridge  was  the  proximate  cause  of  her 
injury.  She  must  satisfy  you,  by  a  fair  pre- 
ponderance of  evidence,  that  she  was  with- 
out negligence  that  In  any  way  contributed  to 
that  Injury.  She  must  satisfy  you  that  these 
injuries  actually  exist,  and  that  they  are  of 
as  great  extent  as  she  claims  them;  and, 
before  you  would  be  Justified  In  finding  that 
any  of  the  injuries  were  of  a  permanent  na- 
ture, she  must  satisfy  you  that  they  are  of 
permanent  character.  The  burden,  in  other 
words,  is  on  her  throughout  the  entire  case. 
Unless  she  satisSes  you  of  these  things  by  a 
fair  preponderance  of  evidence,  it  would  be 
your  duty  to  find  a  verdict  for  defendant" 

The  counsel  discuss  at  length,  and  with 
much  ability,  the  questions  which  are  cover- 
ed, in  a  general  way,  by  the  reasons  which 
they  gave  the  judge  when  they  requested  a 
verdict  should  be  directed  In  favor  of  de- 
fendant. We  do  not  deem  It  necessary  to 
discuss  In  detail  the  various  propositions  urg- 
ed by  counsel.  We  do  not  think  it  can  be 
said,  as  a  matter  of  law,  that  it  either  was 
or  was  not  the  duty  of  the  township  to  main- 
tain a  rail  upon  the  east  side  of  this  bridge, 
if  it  would  avoid  liability  for  such  an  acci- 
dent as  occurred  to  the  plaintiff.  Under  the 
proofs  which  appear  in  the  record,  we  think 
the  question  became  one  for  the  Jury,  under 
the  following  authorities:  Malloy  v.  Walker 
Tp.,  T7  Mich.  448,  43  N.  W.  1012,  6  L.  R.  A. 
C05;  Gage  v.  Railroad  Co..  105  Mich.  386.  63 
N.  W.  318;  Shaw  v.  Saline  Tp.,  113  Mich. 
342,  71  N.  W.  642;  Perkins  v.  Delaware  Tp., 
113  Mich.  377,  71  N.  W.  643;  Bratflsch  v. 
Mason  Tp.  (Mich.)  79  N.  W.  676. 

It  is  claimed  that  plaintiff  is  guilty  of  con- 
tributory negligence  because  she  turned  to 
the  left,  Into  the  shadowy  portion  of  the 
bridge.  Instead  of  turning  to  the  right,  wher« 
she  would  have  been  entirely  safe;   counsel 


citing,  in  support  of  this  pri^Msltion,  Bratflsch 
V.  Mason  Tp.,  supra;  Beall  v.  Athens  Tp.,  81 
Mich.  536,  45  N.  W.  1014;  CJhurch  v.  VUlage 
of  Howard  aty.  111  Mich.  288,  69  N.  W.  651; 
and  other  cases.  We  do  not  think  these 
cases  are  controlling  in  this  case.  In  each  of 
them  the  plaintiff  knew  of  the  danger  before 
incurring  the  risk.  In  the  case  at  bar  the 
plaintiff  did  not  know  of  the  absence  of  the 
railing.  She  did  not  know  that  the  bridge 
was  so  placed  with  reference  to  the  wrought 
portion  of  the  road  as  to  bring  the  east  wheel 
track  near  the  end  of  the  bridge.  We  think 
it  cannot  be  said,  as  a  matter  of  law,  that 
when,  to  avoid  the  unpacked  cinders,  the 
plaintiff.  Intending  to  turn  into  the  east 
wheel  track,  turned  a  little  too  far,  she  was 
guilty  of  contributory  negligence,  but  think 
this,  too,  was  a  question  for  the  Jury,  under 
proper  instructions. 

Error  is  assigned  upon  the  argument  of 
counsel.  The  argument  was  near  the  border 
line.  The  record  does  not  disclose  that  the 
attention  of  the  Judge  was  challenged  to  this 
argument  in  such  a  way  as  to  call  for  any 
action  upon  his  part  It  is  stated  in  the 
brief  of  counsel  that  the  attention  of  the 
court  was  not  called  to  the  argument  but  the 
reporter  noted  an  exception  without  the  court 
knowing  it  and  that  error  cannot  now  be  as- 
signed. If  the  statement  in  the  brief  Is  true, 
his  conclusion  is  also  true.  Bedford  v.  Pen- 
ney, 65  Mich.  667,  32  N.  W.  888.  But,  con- 
ceding the  record  Is  In  a  condition  to  raise 
the  question,  we  are  not  prepared  to  say  the 
case  should  be  reversed  because  of  the  argu- 
ment We  do  not  deem  it  necessary  to  dis- 
cuss any  other  of  the  questions  raised. 
Judgment  is  afilrmed. 

GRANT,  J.,  did  not  sit  The  other  Jus- 
tices concurred. 


COT  ▼.  DEHTROIT.  Y.  &  A.  A.  RT. 

(Supreme  Ooort  of  Michigan.     Jan.  29,  1901.) 

CARRIERS— STREEn*    RAILROADS— PARBS-CITT 
ORDINANCES— EFFECT. 

1.  Where  the  councils  and  township  boards' 
of  several  cities,  villages,  and  townships,  under 
whose  ordinances  and  resolations  an  electric 
railway  runs,  fixed  a  rate  for  travel  thereon 
through  each  city,  village,  and  township  re- 
spectively, a  throagh  passenger  would  be  enti- 
tled to  ride  through  a  township  and  the  villages 
therein  at  the  township  rate,  since  a  village 
Is  under  the  jurisdiction  of  the  township  board 
as  to  all  but  village  affairs. 

2.  Where  the  ordmance  of  one  of  several  vil- 
lages, townships,  and  cities,  under  whose  ordi- 
nances an  electric  railway  runs,  entitled  such 
railway  to  charge  at  the  rate  of  1^  cents  a 
mile  for  travel  on  its  rood  between  any  two 
points  thereon,  any  member  of  the  public, 
though  not  a  resident  of  such  village,  was  en- 
titled to  ride  at  such  rate. 

Error  to  circuit  court,  Wayne  county; 
Joseph  W.  Donovan,  Judge. 

Action  of  assumpsit  by  Brastus  P.  Coy 
against  the  Detroit  YpsUanti  &  Ann  Arbor 
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Iti-ilway.    From  a  judgment  In  favor  of  plain- 
tiff, defendant  brings  error.    AflSrmed. 

Hamilton  Balnss  (T.  T.  Leete,  of  connael), 
for  appelant.  3.  Emmet  SnlUvan  and  Bd- 
ward  M.  Vlnlng,  for  appellee. 

HOOKER,  J.  Tbe  defendant  Is  a  suburban 
electric  line,  whose  road  has  been  biillt  and 
la  run  under  and  by  virtue  of  ordinances  and 
resolutions  ado];>ted  by  the  respective  councils 
and  township  boards  of  the  several  cities, 
villages,  and  townships  through  which  the 
road  has  been  constructed.  These  ordinances 
and  resolutions  are  not  uniform.  The  city 
of  YpsUanti  fixed  the  rate  of  fare  at  5  cents 
within  the  city  limits.  In  the  township  of 
Ypsllanti  the  power  to  regulate  fares  is  re- 
served to  the  township,  with  a  minimum  of 
10  cents  within  the  township  limits.  Van 
Buren  township  required  that  the  rate  for 
any  distance  within  the  township  should  not 
exceed  5  cents,  and  outside  of  that  township 
the  rate  should  not  exceed  2  cents  a  mile. 
In  Canton  township  the  rate  within  the  town- 
ship of  Canton  for  any  distance  should  not 
exceed  6  cents,  and  for  any  distance  outside 
the  township  it  should  not  exceed  2  centa  a 
mile.  In  Nankin  township  the  rate  for  any 
distance  In  the  township  should  not  exceed  5 
cents,  and  for  any  distance  outside  the  town- 
ship It  should  not  exceed  2  cents  a  mile.  The 
ordinance  of  the  village  of  Wayne  provided 
that  defendant  should  be  entitled  to  charge  at 
the  rate  of  1%  cents  per  mile  (except  as  there- 
inafter provided)  for  the  carriage  of  any  sin- 
gle passenger  for  a  continuous  trip  between 
any  two  points  on  Its  line  between  the  cities 
of  Detroit  and  Ann  Arbor.  It  provided  fur- 
ther that  no  fare  for  any  distance  should  be 
less  than  6  cents.  The  plalntlfT  Is  a  resident 
of  the  village  of  Wayne,  and  went  from  there 
to  the  city  of  Ypsllanti,  a  distance  of  13  miles, 
upon  defendant's  car.  He  rode  upon  a  ticket 
purchased  at  defendant's  office  in  Wayne,  for 
which  he  paid  20  cents.  He  knew  that  he 
might  have  bought  a  return  ticket  either  at 
Wayne  or  Ypsilantl  for  the  same  price,  but 
did  not  On  his  return  he  took  the  car  at 
Ypsllanti  dty,  but  some  little  distance  from 
the  station.  Upon  announcing  his  destination 
to  be  Wayne,  the  conductor  demanded  30 
cents  for  fare,  which  plaintiff  paid  under 
protest,  and  subsequently  brought  this  ac- 
tion in  assumpsit  to  recover  the  excess  of  10 
cents.  The  Justice  rendered  a  Judgment  for 
6  cents  damages  and  costs  in  favor  of  the 
plaintiff,  and  this  was  affirmed  at  circuit 
npon  certiorari.  The  case  is  before  us  up- 
on writ  of  error.  The  errors  relied  upon 
are  stated  as  follows:  "First  That  the  Jus- 
tice erred  In  receiving  In  evidence  the  fran- 
chise of  the  village  of  Wayne  for  the  purpose 
of  fixing  the  rate  of  fare  to  be  charged  for 
the  carriage  of  a  i)assenger  from  the  city  of 
Ypsllanti,  in  the  county  of  Washtenaw,  and 
the  village  of  Wayne,  in  the  county  of 
Wayne,  or  for  any  other  purpose.     Second. 


Because  a  jiasaenger  boarding  a  car  at  Ypsl- 
lanti cannot  avail  himself  of  a  lower  rate  of 
fare  provided  in  the  franchise  of  the  village 
of  Wayne  until  he  has  readied  Wayne. 
Third.  Because  the  several  franchises  under 
which  the  road  is  operated  between  the  city 
of  YpsUanti  and  the  village  of  Wayne  au- 
thorize the  charge  made  in  this  case;  and 
the  fact  that  the  plaintiff  was  a  resident  of 
the  village  of  Wayne  can  make  no  difference. 
Fourth.  Because  It  was  the  duty  of  the  plain- 
tiff to  purchase  a  ticket  at  the  office  of  tlie 
company,  either  at  Wayne  or  Ypsllanti,  where 
he  says  he  Icnew  tickets  were  sold  for  twen- 
ty cents,  because  he  bad  bought  them.  Fifth. 
Because  the  Judgment  should  have  been  for 
the  defendant" 

The  accompanying  plat  shows  the  course  of 
defendant's  road: 
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The  defendants  cotmsel  take  the  position 
that  under  a  rule  of  the  company  persons 
not  purchasing  tickets  (which  can  be  procur- 
ed at  regular  stations  only)  are  charged  the 
sum  of  the  local  fares  of  the  cities,  villages, 
and  townshlpa  through  which  they  are  car- 
ried. In  the  case  of  Kissane  v.  Railway,  121 
Mich.  175,  79  N.  W.  1104,  some  of  these  ques- 
tions were  involved.  In  that  case  the  plain- 
tiff took  the  car  in  the  village  of  Canton, 
with  the  Intention  of  going  to  Detroit  He 
paid,  under  protest  15  cents  as  fare  to  Ink- 
ster,  claiming  that  he  was  entitled  to  go  for 
10  cents.  Upon  arriving  at  Inlcster  be  ten- 
dered a  ticket  good  for  a  ride  from  Inkster  to 
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Detroit  Issued  by  defendant  under  a  require- 
ment ot  the  township  of  Dearborn,  costing 
15  cents  each  in  lots  of  Are.  This  was  refus- 
ed by  the  conductor,  who  exacted  20  cents. 
Xfae  court  held  that  the  plaintiff  was  under 
no  obligation  to  pay  more  than  local  rates 
because  a  through  passenger;  that  Wayne, 
being  a  Tillage  under  the  Jurisdiction  of  the 
township  board,  as  to  all  but  village  affairs, 
did  not,  by  Its  ordinance,  take  its  territory 
out  from  the  provision  of  the  township  reso- 
lution as  to  fares,  and  that  the  plaintlfT  had 
a  right  to  ride  entirely  through  the  township 
of  Nankin  for  5  cents,  and  through  Canton 
for  5  cents.  Hence  his  tender  of  10  cents  to 
Inkster  was  sufficient.  It  will  be  observed 
that  the  case  settles  the  proposition  that  a 
passenger  riding  through  two  townships  may 
ride  upon  local  fares,  and  may  not  be  requir- 
ed to  pay  a  larger  sum  computed  upon  local 
rates  of  5  cents  each  in  the  township  and 
village.  Also  a  through  passenger  might 
take  advantage  of  local  reductions  by  pur- 
chasing tickets  in  blocks.  It  may  be  said  that 
it  does  not  pass  upon  the  question  whether 
the  company  might  have  charged  1^  cents  a 
mile  for  the  entire  distance.  It  is  true  that 
we  cannot  say  that  the  distance  traveled  in 
that  instance  would  have  amoimted  to  more 
than  10  cents  at  VA  cents  a  mile,  but  noth- 
ing was  said  about  that  rate.  The  claim  was 
made,  however,  that  the  defendant  had  au- 
thority to  charge  2  cents  a  mile  to  through 
passengers.  This  was  emphatically  negatived 
by  the  holding  upon  both  branches  of  the 
case,  which  clearly  establishes  the  proposi- 
tion that  a  through  passenger,  so  called,  may 
ride  through  each  township  for  6  cents,  or 
upon  tickets  sold  at  a  lower  price,  regardless 
of  a  general  mileage  rate.  Applying  this  doc- 
trine to  the  present  case  the  plaintifiF  was  en- 
titled to  ride  through  the  township  of  Ypsi- 
lantl  for  10  cents,  and  through  Van  Buren, 
Canton,  and  Nankin  (Including  the  village  of 
Wayne)  for  5  cents  each.  To  this  should, 
perhaps,  be  added  5  cents  for  his  ride  through 
the  city  of  Ypsilantl,  for,  being  a  city.  It  may 
be  contended  that  It  is  not  affected  by  the  ac- 
tion of  the  township  of  TpsllanU.  This  would 
make  a  total  local  rate  of  30  cents;  just  the 
amount  charged. 

There  is  another  question  In  the  case.  It 
is  contended  that  the  provision  of  the  village 
of  Wayne,  which  was  apparently  the  only 
one  to  limit  outside  travel  to  1%  cents  a  mile, 
has  the  effect  to  preclude  a  charge  of  over 
that  rate  upon  any  portion  of  its  line,  except 
as  modified  by  the  authority  to  charge  5 
cents  for  any  ride,  no  matter  how  short  We 
have  seen  that  the  defendant  charges  but  20 
cents  for  tickets  to  cover  this  distance,  but 
it  claims  the  right  to  charge  local  rates 
where  tickets  are  not  bought,  and  also  that 
the  inhabitants  of  Wayne  are  entitled  to 
such  fares.  It  is  urged  that  a  conductor  has 
no  means  of  knowing  whether  a  passenger 
lives  In  Wayne,  and  Is,  therefore,  entitled  to 
such  a  rate,  unless  he  has  a  ticket    If  the 


village  of  Wayne  had  authority  to  make  a 
contract  with  the  defendant  (which  does  not 
seem  to  be  questioned,  and  which,  for  the  pur- 
poses of  this  case,  we  take  to  be  conceded), 
we  luiow  of  no  reason  why  It  might  not  con- 
tract for  a  cent  and  a  half  rate  the  entire 
length  of  its  line,  and,  if  it  did  so,  any  mem- 
ber of  the  public  might  claim  the  tienefit  of 
that  rate.  See  Rice  v.  Railroad  Co.  (Mich.)  81 
N.  W.  927,  48  L.  R.  A.  84.  We  think  the 
plaintifr  was  entitled  to  recover,  and  the 
Judgment  is  afikmed.  The  other  justices  con- 
curred. 


SMITH  T.  AUDITOR  GENERAL. 
(Supreme  Court  of  Michigan.     Jan.  29,  1901.) 

TAXATION  —  ASSESSM  BNT  —  DESCRIPTION  OP 
PROPERTY— CERTAINTY  OF  DESCRIPTION  — 
IDENTIFICATION  —  REASSESSMENT  —  VALID- 
ITY. 

Where  an  assessment  described  the  proper- 

Sas  the  center  22  feet  of  a  certain  lot,  and 
e  tax  was  charged  back  to  the  county  by 
the  auditor  general  because  of  indefiniteness  of 
description,  a  reassessment  of  the  tax  pursu- 
ant to  a  resolntion  of  the  board  of  supervisors 
Sroviding  for  a  levy  on  the  same  land  on  which 
:  was  originally  assessed  was  invalid,  though 
containing  a  definite  description,  since  the  de- 
scription In  the  first  assessment  was  too  indefi- 
nite to  he  the  basis  of  a  tax. 

Appeal  from  circuit  court,  Muskegon  coun- 
ty, in  chancery;   Fred  J.  Russell,  Judge. 

Objection  of  Armenia  H.  Smith  to  the  peti- 
tion of  Roscoe  D.  Dlx,  as  auditor  general, 
for  the  sale  of  certain  lands  for  taxes.  From 
a  decree  in  favor  of  petitioner,  contestant  ap- 
peals.   Reversed. 

Smith,  Nims,  Hoyt  &  Erwin,  for  appellant 
Charles  B.  Cross,  Pros.  Atty.,  for  appellee. 

MOORE,  J.  Mrs.  Smith  Is,  and  has  been 
since  November,  1897,  the  owner  of  the  fol- 
lowing described  land:  "Commence  at  a 
point  on  the  northerly  end  of  lot  two  (2)  of 
block  eight  (8),  according  to  Newell's  en- 
larged and  correct  map  of  the  village  (now 
city)  of  Muskegon,  of  record  In  the  ofUce  of 
the  register  of  deeds  for  said  county,  at  a 
point  which  is  twenty-one  and  one-half  (211^) 
feet  southwesterly  from  the  northeast  cor- 
ner of  said  lot  two  (2);  run  thence  south- 
easterly and  parallel  with  the  easterly  side 
line  of  said  lot  two  (2)  to  the  alley  at  the 
rear  end  of  said  lot;  thence  run  southwest- 
erly along  said  alley  twenty-two  and  one- 
half  (22V^  feet;  thence  northerly  and  par- 
allel with  said  easterly  side  line  of  said,  lot 
to  the  north  line  of  said  lot  on  Western  ave- 
nue; thence  easterly  along  the  north  end 
Hue  of  said  lot  twenty-two  and  one-half 
(22^^)  feet  to  the  place  and  point  of  begin- 
ning of  this  description."  A  tax  history  fur- 
nished by  the  office  of  the  auditor  general 
shows  that  an  assessment  was  made  of  the 
center  22^  feet  of  block  2,  and  that  from 
1840,  up  to  and  including  1891,  the  taxes 
assessed  thereto  had  been  paid.  The  taxes 
of  1802  and  1893  were  not  paid,  and  were 
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charged  back  to  tbe  county  as  Indefinite  by 
the  auditor  general.  In  1895  the  assessment 
was  made  "center  22  feet  of  iot  2."  The 
taxes  were  not  paid,  and  the  land  was  re- 
tamed  to  the  office  of  the  auditor  general. 
Before  buying  the  land,  Mrs.  Smith  caused 
a  letter  to  be  written  the  auditor  general, 
calling  his  attention  to  the  situation,  and 
closing  by  inquiring,  "Under  these  circum- 
stances, shouldn't  the  tax  of  1895  be  reject- 
ed, as  weU  as  that  of  1892  and  1893?'.  The 
auditor  replied,  "If  the  taxes  are  not  paid 
they  win  be  canceled,  and  charged  bacli  to 
the  county  for  reassessment"  June  80,  189T, 
the  auditor  general  charged  the  taxes  back 
to  the  county  because  the  description  was  in- 
definite. In  October,  1887,  the  board  of 
supervisors  passed  the  following  resolution: 
"Resolved,  that  all  rejected  taxes  of  the  city 
of  Muskegon  contained  in  Schedule  AA,  re- 
ported by  said  committee,  be  levied  on  the 
same  land  on  which  they  were  originally  as- 
sessed, where  so  designated  on  said  Sched- 
ule AA,— the  same  not  having  been  rejected 
for  the  reason  that  said  lands  were  not  sub- 
ject to  assessment  for  such  tax,  nor  that  the 
taxes  thereof  had  not  been  paid,  nor  that 
there  had  been  a  double  assessment  thereon, 
—and  that  the  remainder  of  the  state  and 
county  rejected  taxes  contained  in  said 
Schedule  AA  be  spread  at  large  upon  tax- 
able property  of  said  county."  The  assessing 
officer,  in  reassessli^  this  rejected  tax  of 
1895  upon  the  assessment  roll  for  1897,  as- 
sessed it  as  follows:  "Easterly  22^  feet  of 
the  westerly  44%  feet  of  lot  2,  block  8,  Xew- 
ell's  enlarged  and  corrected  plat"  The  taxes 
of  1897  were  paid,  except  this  reassessed 
tax  of  1805,  which  Is  contested  on  the  ground 
that  it  is  illegal  and  void. 

Upon  the  trial,  against  the  objection  of 
Mrs.  Smith,  other  portions  of  the  tax  roll 
for  1806  were  introduced  In  evidence,  read- 
ing as  follows: 

"Tax  RoU  No.  101.  Laudreth,  J.  H.  West- 
erly 22  feet  lot  2. 

"Tax  Roll  No.  102.  B.  B.  Mather.  Center 
22  feet  lot  2. 

"Tax  Roll  No.  108.  Mather,  Mrs.  Easterly 
22%  feet  lot  2." 

It  is  insisted  by  counsel  that  taking  the 
three  descriptions  Into  consideration,  it  ap- 
pears that  the  center  22  feet  of  lot  2  is  the 
same  as  the  corrected  description  made  by 
the  assessor  upon  the  roll  of  1897,  and  that 
there  is  no  trouble  in  identification  of  the 
property  as  being  the  same;  citing  Auditor 
General  v.  Sparrow,  116  Mich.  674,  74  N.  W. 
881,  and  cases  cited  therein.  An  examina- 
tion of  those  cases  shows  that  the  questions 
involved  were  as  to  whether  certain  abbre- 
viations used  were  lawfully  used.  The  court 
held  they  had  a  certain  and  well-understood 
meaning,  so  that  their  use  did  not  make  the 
description  of  the  property  Indefinite.  The 
case  at  bar  is  more  like  the  case  of  Betroit 
Young  Men's  Soc.  v.  Mayor,  etc.,  of  Detroit, 
8  Mich.  172.    In  that  case  the  society  was 
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the  owner  of  a  building  known  as  "Young 
Men's  Hall,"  with  the  land  on  which  it  was 
erected.  The  property  was  assessed  as  fol- 
lows: 

Young  Men's  Society— Gov.  &  J.  P. 
Jeff.  Av.  N.  45  feet— W.  pt  lot  11, ) 
Seo.1.  Ib.!}.. 

&  E.  pt  lot  10,  Seo.  1. 1 

The  court  in  disposing  of  the  case  said: 
"The  property  of  the  plaintifTs,  consisting  of 
parts  of  two  city  lots,  should  have  been  'de- 
scribed by  Its  boundaries,  or  In  some  other 
way  by  which  it  may  be  known.'  Subdivi- 
sion 4,  §  23,  p.  135.  Laws  1853.  It  was  de- 
scribed in  the  assessment  and  tax  rolls  as 
45  feet  on  Jefferson  avenue,  'W.  pt  lot  11, 
Sec.  1,  and  E.  pt  lot  10,  Sec.  1,'  etc.,  with- 
out designating  the  number  of  feet  on  each 
of  said  lots.  By  such  a  description  the  prop- 
erty cannot  be  known.  No  person  could  fix 
its  boundaries  or  determine  its  locality.  It 
is  entirely  uncertain,  and  the  assessment  of 
the  tax  is  therefore  void." 

A  like  question  waf!  also  discussed  in  Jack- 
son V.  Sloman,  117  Mich.  126,  75  N.  W.  282, 
where  the  court  said:  "We  should,  however, 
note  a  distinction  between  cases  upon  con- 
veyances between  private  persons,  arising 
out  of  a  sale  and  Intentional  transfer,  and 
those  where  title  is  sought  to  be  devested 
through  tax  proceedings.  The  requirements 
as  to  the  description  in  tax  proceedings  are 
not  only  aimed  at  securing  an  Identification 
of  the  property  that  will  be  certain,  but  are 
designed  to  afford  notice  to  the  owner  that 
proceedings  affecting  his  property  are  pend- 
ing. The  description  should  therefore  be 
such  as  not  to  mislead  him,  if  it  departs 
from  strict  accuracy  as  stated  by  statutory 
rules. 

Again,  in  Jones  v.  Pelham.  84  Ala.  208,  4 
South.  22,  It  was  said:  "In  a  conveyance 
between  individuals,  where  the  purpose  is 
to  explain  and  give  operation  to  the  intention 
of  the  parties,  certainty  may  be  imparted  to 
the  deed  by  parol  evidence  that  the  particu- 
lar land  was  designated,  and  that  the  gran- 
tee was  put  Into  possession.  But  this  rule 
does  not  apply  to  tax  titles,  with  which  the 
owner  has  nothing  to  do,  and  there  being  no 
intention  to  which  operation  can  be  given. 
The  assessment  is  the  foundation  of  all  sub- 
sequent proceedings,  and,  in  order  to  Impart 
certainty  and  validity  to  them,  the  descrip- 
tion of  the  land  in  the  assessment  must  be 
sufficiently  definite  and  certain  as  not  to  re- 
quire resort  to  extrinsic  proof  of  the  charac- 
ter above  mentioned."  See,  also,  People  v. 
Mahoney.  55  Cal.  286. 

We  are  aware  that  there  is  great  diversity 
of  opinion  upon  this  subject,  the  decisions  of 
some  of  the  states  being  very  strict,  and 
others  liberal,  in  their  constructions  of  stat- 
utes prescribing  the  descriptions  in  tax  pro- 
ceedings; but,  in  our  opinion,  the  rule  stat- 
ed above  is  a  reasonable  one,  and  the  action 
of  the  auditor  general  was  fully  warranted, 
under  the  facts  stated.    In  this  case  no  one 
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can  tell  from  the  description  whether  the  cen- 
ter 22  feet  of  the  lot  running  east  and  west 
la  Intended,  or  whether  it  is  the  center  22 
feet,  running  north  and  south.  The  assess- 
ment is  too  Indefinite  to  be  the  basis  of  a 
tax.  The  decree  Is  reversed,  and  a  decree 
will  be  entered  here  in  favor  of  appellant 
The  other  Justices  concurred. 


SLEIGHT  T.  ROB  et  nx. 

(Supreme  Ouurt  of  MichiKan.     Jan.  29,  1901.) 

TAX  DEED  —  DESCRIPTION  —  TENANT  IN  COM- 
MON —  TAX  SALE  —  ADVERSE  POSSESSION  — 
UMITATION&-EJB)CTMENT— IMPROVEMENTS. 

1.  A  tax  deed  describing  property  as  "lots 
163,  1€4,  of  section  33,  village  of  P.,  according 
to  the  plat  thereof,"  was  indefinite  and  uncer- 
tain, in  view  of  evidence  that  there  were  sever- 
al lots  on  section  33  that  were  numbered,  re- 
spectively, 163  and  164. 

2.  A  tenant  in  common  did  not  acquire  the 
title  of  his  co-tenants  by  purchasing  at  a  tax 
sale  for  village  taxes,  but  the  purciiase  oper- 
ated merely  as  payment  of  taxes. 

3.  A  widow  who  was  life  tenant  refused  to 
pay  taxes  and  her  son,  one  of  the  remainder- 
men, after  calling  on  the  others  to  contribute 
to  their  payment,  and  being  refused,  bought 
the  property  at  tax  sale  in  I8S6.  In  1887  the 
son  improved  the  premises,  and  in  1892  the 
widow  left  them  and  went  to  live  with  the 
son,  who  moved  on  the  premises  the  following 
year,  •  >  widow  going  with  him.  The  widow 
died  Ni.vember  5,  18&1.  Held,  that  the  son  had 
DO  rii;ht  ot  entry  until  the  death  of  the  widow, 
and  consequently  on  ejectment  against  him 
commenced  on  Angust  2,  18i)0,  he  could  not 
claim  title  by  adverse  possession,  under  Pub. 
Acts  1885,  No.  153,  H  115,  116,  providing  that 
the  right  to  recover  such  land  is  barred  by  five 
years'  possession. 

4.  Under  3  Comp.  Laws,  1897,  S  10.995,  per- 
mitting a  defendant  ousted  in  ejectment  to  re- 
cover for  improvements,  provided  he  shall  have 
been  in  actual  occupancy  for  six  years  before 
the  commencement  of  the  action,  the  occupan- 
cy contemplated  is  such  as  would  give  title  by 
adverse  possession;  hence,  where  a  part  of  the 
period  of  defendant's  occupancy  was  during 
the  life  of  the  life  tenant,  he  was  not  entitled 
to  recover  for  improvements  against  other  re- 
mainder-men who  were  defendant's  co-tenants. 

Error  to  circuit  court,  Ionia  county;  Frank 
D.  M.  Davis,  Judge. 

Ejectment  by  Victoria  Sleight  against 
Franklin  Roe  and  wife.  From  a  Judgment 
for  plaintiff,  defendants  bring  error.  Affirm- 
ed. 


F.  C.  Miller,  for  appellants. 
B.  Hawley,  for  appellee. 


R.  A.  &  W. 


LONG,  J.  Action  of  ejectment  to  recover 
from  defendants  the  undivided  one-fourth  in- 
terest in  lots  163  and  164,  village  of  Portland. 
Tl.  •  Htle  to  the  property  Is  conceded  to  have 
been  in  Joseph  Roe  at  the  time  of  his  death, 
in  ISSO.  At  his  death  he  left  surviving  him 
bis  widow,  Gertrude  Roe,  and  four  children, 
to  wit,  Victoria  Sleight  (plalntlft  here), 
Franklin  Roe,  William  Roe,  and  Emma  Jane 
Collins,  all  of  whom  are  now  living,  except 
Emma  Jane  Collins,  who  has  since  deceased, 
leaving  one  child  as  hpr  sole  heir  at  law. 
The  defendant  Franklin  Roe  is  one  of  the 


sorviving  children  of  Joseph  Roe,  and  Etta 
Roe  is  bis  wife.  After  Joseph  Boe's  death 
an  administrator  of  bis  estate  was  appointed, 
and  all  the  property,  except  the  lots  in  ques- 
tiou,  divided  among  the  heins.  These  lots 
constituted  the  bomestead,  and  the  widow 
remained  in  possession  and  occupancy  of 
them  until  the  spring  of  1893.  The  defend- 
ant lived  with  bis  mother  until  1883,  when 
be  married  and  continued  to  live  away  from 
there,  until  early  in  1887.  It  is  the  claim  of 
defendants  that  the  widow,  having  a  life  es- 
tate in,  the  property,  should  have  paid  the 
taxes  on  the  same;  tiiat  she  was  called  upon 
to  do  so,  and  refused  to  pay  them.  Defend- 
ants paid  the  taxes  for  1882.  They  then  call- 
ed upon  the  plaintiff  to  pay  the  taxes  for  1883, 
as  the  widow  had  refused  to  pay  them,  and 
requested  the  other  heirs  to  pay  them  al- 
ternately, each  in  rotation,  and  promised  that 
when  their  turn  came  they  would  pay  them. 
Plaintiff  refused  to  have  anything  to  do  with 
the  matter.  Defendants  then  bid  in  the  prop- 
erty for  the  taxes  of  18S3,  1884,  and  1S85, 
and  also  on  a  sale  made  by  the  treasurer  of 
the  village  of  Portland  for  the  village  tax  of 
1886.  Defendants  claim  under  these  tax 
deeds.  After  Franklin  Roe  got  his  first  tax 
deed,  which  was  issued  November  1,  1887, 
he  began  to  improve  the  property,  permitting 
bis  mother  to  live  in  the  house  on  the  premi- 
ses. It  is  claimed  that  these  improvements 
amounted  to  ^322.  On  January  11,  18^,  the 
widow  left  the  premises  and  went  to  live 
with  the  defendants,  and  delivered  the  keys 
to  them  in  April,  1892;  the  defendants  rent- 
ing the  property  to  one  Horton,  who  paid  the 
rent  to  them.  In  the  summer  of  1803  the 
defendants  moved  into  the  bouse  on  the 
premises,  the  widow  going  with  them.  The 
widow  died  in  November,  1894.  The  plain- 
tiff claims  title  to  on&fourth  Interest  as  the 
heir  of  Joseph  Roe,  deceased.  At  the  close 
of  the  testimony  the  court  below  directed  a 
verdict  In  favor  of  plaintiff,  holding  the  tax 
deeds  for  the  years  1888  and  1884  void  by 
reason  of  the  unconstitutionality  of  the  tax 
law.  The  court  also  directed  the  jury  that 
the  tax  deed  issued  for  the  year  1885  was 
void  because  of  imperfect  description  of  the 
lands;  that  defendant  Franklin  Roe  was  a 
tenant  in  common  with  the  plaintiff,  and 
could  not  gain  title  by  adverse  possession; 
and  that  defendants  were  not  entitled  to 
claim  for  their  improvements. 

It  is  now  strenuously  urged  before  us  by 
defendants'  counsel  that  the  tax  deeds  made 
upon  sales  of  taxes  for  the  years  1883  and 

1884  are  valid.  The  sales  were  made  under 
the  tax  law  of  1885.  It  has  several  times 
been  held  by  this  court  that  the  tax  law  of 

1885  was  confined  by  its  title  to  a  prospective 
operation  only,  and  that  sales  for  delinquent 
taxes  of  previous  years  could  not  be  made 
theretmder.  Humphrey  v.  Auditor  General, 
70  Mich.  292,  88  N.  W.  214;  HaU  v.  Perry. 
72  Mich.  202,  40  N.  W.  324;  McNaughton  v. 
Martin,  72  Mich.  276,  40  N.  W.  326',   Auditor 
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General  v.  Superrlsora,  106  Mich.  662,  64  N. 
W.  570;  NorriB  v.  Hall  (Mich.)  82  N.  W.  832. 
It  Is.  Insisted  by  defendants'  counsel  tbat  tbe 
deed  given  for  the  unpaid  tax  of  1885,  and 
also  the  deed  given  by  the  treasurer  of  the 
village  of  Portland  for  the  unpaid  village  tax 
of  1885,  Bxe  valid.  It  1b  daimed  on  the  other 
hand  that  the  deed  given  by  the  auditor  gen- 
eral for  the  tax  of  1886  Is  void  for  the  rea- 
Eon,  among  others,  tbat  the  description  of 
the  premisea  Is  insufficient.  The  description 
in  the  assessment  roll  is  as  follows:  "Lot 
163-164;  plat;  secOon  33,  town  6,  range  5." 
Tbe  tax  deed  describes  the  property  as  "lots 
163,  164,  of  section  33,  village  of  Portland, 
according  to  the  plat  thereof."  It  was  shown 
by  tbe  evidence  in  the  case  tbat  there  were 
several  different  lots  on  section  33  in  tbe 
township  of  Portland  that  were  numbered 
163  and  161.  We  think  the  assessment  roll 
was  too  Indeflnlte  and  uncertain  in  its  de- 
Bcriptlon  to  amount  to  a  good  assessment 
It  does  not  describe  or  refer  to -any  lots  in 
tbe  township  of  Portland.  Petit  v.  Railroad 
Co.,  114  Mich.  802,  72  N.  W.  288;  Jackson  v. 
Sloman,  117  Mich.  128,  75  N.  W.  282.  See, 
also.  Smith  v.  Auditor  General  (decided  at 
present  term)  86  N.  W.  8.  Several  other 
reasons  are  claimed  why  the  deed  should  be 
held  void,  and  which  we  think  are  valid  rea- 
sons, but  which  we  need  not  here  mention  or 
discuss,  as  we  must  bold  It  void  for  the  first 
reason  assigned. 

As  to  the  deed  given  by  the  village  treas- 
nrer  of  Portland,  it  appears  that  there  is  no 
pro^slon  in  the  village  charter  authorizing 
a  tenant  in  common  to  purchase  the  Interest 
of  his  co-tenant  in  the  premises  so  held  In  com- 
mon at  a  tax  sale;  and  we  think  It  must  be 
held  that  these  sales  by  the  treasurer  con- 
veyed no  title  to  the  defendants,  and  that  the 
payment  made  by  tbem  operated  merely  as  a 
payment  of  taxes.  It  was  said  in  Page  v. 
Webster,  8  Mich.  264.  that:  "The  burden 
was  cast  upon  him  and  his  co-tenants  to  pay 
the  taxes  assessed  against  the  land.  This 
each  might  have  discharged,  so  far  as  his 
own  interest  was  concerned,  by  paying  his 
adequate  proportion  of  the  tax,  and  thus  re- 
lieve his  interest  from  tbe  lien  for  the  tax 
which  the  law  imposed  upon  it.  Had  Crane 
done  this,  and  afterwards  bid  in  bis  co-ten- 
ants' interest  sold  for  their  default,  perhaps  a 
different  rule  might  obtain,  and  he  have  ac- 
quired a  good  title  as  against  them,  but  such 
is  not  this  case."  That  case  waa  cited  with 
approval  In  Butler  v.  Porter,  IS  MIcb.  292. 
It  was  there  held  that  one  who  is  a  tenant  In 
common  of  property,  whether  In  possession 
or  not,  cannot  acquire  title  against  his  co- 
tenant  by  a  purchase  of  the  ehtire  premises 
at  a  tax  sale.  Tbe  rule  is  that  when  one  ten- 
ant in  common  becomes  the  purchaser  of 
such  a  tax  title  be  will  be  held  a  trustee  for 
the  share  of  his  co-tenant.  Frentz  v.  Klotsch, 
28  Wis.  812;  Ghlckerlng  v.  Faile,  38  III.  942; 
McConnell  v.  Konepel,  46  ni.  519.  It  was 
•ISO  held  In  Defreese  v.  Lake,  109  Mich.  416, 


67  N.  W.  505,  32  L.  R.  A.  744,  that  the  devisee 
of  a  life  estate  In  remainder  could  not,  if  he 
accepted  such  devise,  obtain  title  in  fee  to  the 
laud  by  purchase  at  a  tax  sale  for  taxes  as- 
sessed during  the  incumbency  of  his  prede- 
cessor in  title,  and  such  title,  at  most,  only 
entitled  him  to  reimbursement  from  the  latter, 
or  to  contribution  from  the  remalnder-mau  to 
whose  benefit  the  purchase  inured.  It  was 
also  said  In  that  case:  "There  is  abundant 
authority  tbat  a  tenant  In  common,  whose 
duty  it  is  to  pay  a  portion  of  the  taxes,  can- 
not acquire  title  against  his  co-tenant  by  pur- 
chase at  a  tax  sale  for  the  entire  tax;"  citing 
Dubois  V.  Campau,  24  Mich.  360,  and  notes. 

It  is  contended  that,  notwithstanding  the 
tax  deeds  were  held  invalid,  defendants  had 
acquired  title  by  adverse  possession.  We 
think  the  court  below  was  right  In  holding 
that  there  was  not  such  title  shown.  Tbe 
plaintiff  had  no  right  of  entry  until  the  death 
of  the  widow,  which  occurred  November  6, 
18W.  This  suit  was  commenced  on  August  2, 
1899,  less  than  five  years  from  the  death  of 
the  widow.  Tbe  statute  provides  as  follows: 
"The  right  to  recover  possession  of  any  land 
by  any  person  claiming  through  or  under  any 
deed  executed  by  tbe  auditor  general  by  au- 
thority of  the  provisions  of  this  act  shall  be 
forever  barred  by  tbe  actual,  open  and  con- 
tinuous possession  of  any  perscm  claiming 
such  land  adversely  to  such  tax  deed  for  tbe 
period  of  five  years  after  the  execution  of 
such  tax  deed:  provided,  that  if  the  person 
claiming  through  or  under  such  tax  deed 
shall  have  once  taken  actual  and  peaceable 
possession  of  such  land  by  virtue  of  his  deed 
and  shall  have  continued  in  such  actual  pos- 
session for  five  years  next  thereafter,  then 
tbe  provisions  of  this  section  shall  not  apply, 
but  in  such  case  he  shall  be  conclusively 
deemed  tbe  owner  in  fee  simple  of  such  land." 
The  statute  also  provides:  "No  person  shall 
bring  oc  maintain  any  action  for  the  recovery 
of  any  land  or  tbe  possession  thereof  or  make 
any  entry  thereupon  unless  such  action  la 
commenced  or  entry  made  within  five  yean 
after  the  right  to  make  such  entry  or  to  bring 
such  action  shall  have  first  accrued  to  the 
plaintiff  or  to  some  person  through  whom  be 
claims  whoi  the  defendau;:  claims  title  under 
a  deed  made  by  the  auditor  general  In  pur- 
suance of  the  provisions  of  this  act"  Pub. 
Acts  1886,  Noi  153,  S§  115,  116.  It  is  appar- 
ent, therefore,  that  whatever  possession  the 
defendants  had  had  not  ripened  into  a  title 
at  the  time  of  tbe  commencement  of  this  suit 

But  defendants  claim  that  even  if  tbe  deeds 
are  void,  and  the  statute  of  limitations  has 
not  run  against  the  plaintiff,  yet  they  are  en- 
titled to  recover  one-quarter  of  the  value  of 
all  Improvements  made  by  them  upon  the 
premises.  This  claim  is  made  under  3  Comp. 
Laws,  1897,  t  10,906.  This  statute  makes 
such  provision,  subject,  however,  to  the  fol- 
lowing proviso:  "Provided,  the  defendant  or 
defendants  shall  have  been  in  tbe  actual, 
peaceable  occupancy  for  six  years  before  the 
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commencement  of  the  action;  or,  provided, 
the  same  shall  have  been  so  occupied  for  a 
less  dme  than  six  years  nnder  a  color  of  title 
and  In  good  faith."  In  Jones  v.  Merrill,  113 
Mich.  433,  71  N.  W.  838,  it  Tvas  said:  "The 
occupancy  contemplated  by  this  section  is 
such  a  one  as  nnder  the  rules  of  the  common 
law  would  entitle  one  to  a  title  by  adverse 
possession."  It  Is  apparent  that  under  tbis 
construction  the  defendants  could  not  recover 
for  any  improvements  made  prior  to  the  time 
of  the  death  of  the  widow,  to  wit,  November 
5,  18M.  There  is  a  stipulation  filed  in  this 
court  In  the  case  that  the  improvements  made 
since  18&1  are  not  relied  upon  as  a  basis  for 
reversal  of  the  Judgment.  From  this  stipula- 
tion, and  from  the  facts  set  forth  in  the  rec- 
ord. It  is  seen  that  the  amount  of  the  improve- 
ments since  that  time  is  not  sufBclent  to 
warrant  a  new  trial.  The  Judgment  must  be 
affirmed.    The  other  Justices  concurred. 


STATE  V.  SMITH. 
(Supreme  Court  of  Minnesota.    Jan.  80,  1901.) 

SWINDLING— StIPPICIBNCT  OF  BVIDBNCB. 

1.  Gen.  St.  1884,  §  6695,  embraces  and  was 
Intended  to  provide  for  the  punishment  of 
swindling  by  means  of  sleight  of  hand  and 
tricks  as  well  as  by  means  of  a  fraudulent  me- 
chanical device  or  false  token. 

2.  Evidence  examined,  and  held  to  make  out 
a  casA  of  swindling,  within  the  meaning  of  the 
statute. 

(Syllabus  by  the  Court.) 

Case  certified  from  district  court,  Ramsey 
county;  Hascal  R.  Brill,  Judge. 

Oliver  Smith  was  convicted  of  swindling. 
Cause  certified  to  supreme  court 

Thomas  R.  Kane,  for  the  State.  Cannon 
&  Donnelly,  for  defendant 

BROWN,  J.  Defendant  was  convicted  in 
the  district  court  of  Ramsey  coimty,  under 
Qen.  St  ISM,  {  6505,  of  the  crime  of  swind- 
ling; and  the  cause  is  certified  to  this  court 
to  determine  the  question,  Is  the  evidence 
sufficient  to  make  out  an  oftense  of  swindling, 
within  the  meaning  of  the  statute?  The  stat- 
ute Is  as  follows:  "Whoever,  by  means  of 
three  card  moute,  so-called,  or  of  any  other 
form  or  device,  sleight-of-hand  or  other 
means  whatever,  by  use  of  cards  or  instru- 
ments of  like  character,  or  any  other  instru- 
ment txick,  or  device,  obtains  from  another 
person  any  money  or  other  property  of  any 
description,  shall  be  deemed  guilty  of  the 
crime  of  swindling.  •  •  ♦"  The  indict- 
ment charges  that  defendant  at  the  time 
and  place  stated  therein,  "did,  by  the  uae  and 
means  of  sleight  of  hand  and  trick,  known  as 
the  'short-change  trick,'  a  more  particular 
description  of  which  is  to  the  grand  Jury  un- 
known, from  one  Roy  B.  Hilton,  by  the  use 
and  means  of  said  sleight  of  band  and  trick, 
wrongfully,  unlawfully,  •  •  •  fraudulent- 
ly and  deceitfully  receive  and  obtain  into  his 
•    •    *    possession  the  sum  of  ten  dollars. 


lawful  money  of  the  United  States,  •  •  • 
the  personal  property  of  said  Roy  K  Hilton. 
*  *  *"  At  the  time  in  question  plaiptitr 
was  engaged  as  a  ticket  sdler  for  the  State 
Agricultural  Society,  and  was  acting  in  that 
capacity  when  swindled  as  charged  in  the 
Indictment  The  manner  and  means  by 
which  defendant  obtained  the  money  from 
him  is  best  told  by  bis  testimony,  which  is 
In  part  as  follows:  "Q.  Now,  on  that  day 
dld  you  see  this  defendant,  Oliver  Smith?  A. 
Tes.  sir.  Q.  When?  About  what  time?  A. 
I  cannot  remember  it  exactly,  but  it  was 
about  a  quarter  of  two,  to  the  best  of  my 
belief.  Q.  And  where  did  you  see  him?  A. 
I  saw  him  at  my  ticket  window.  Q.  What 
did  he  do  there?  A.  Why,  what  he  did  was 
this:  He  came  up  and  wanted  one  ticket, 
and  gave  me  a  $20  bill;  and  I  took  the  $20 
bill  and  had  it  in  my  hand,  and  put  down  a 
ticket  and  $19.50  in  change;  and,  of  course, 
I  had  the  $20  bill  in  my  hand,  Just  prepara- 
tory to  placing  it  away;  and  be  says,  'Hold 
on;  I  only  gave  you  $].'  And  I  says,  'No;  it 
was  a  $20  bill,'  and  I  showed  it  to  him.  And 
he  snys,  'Well,  give  me  my  $20.  Here  is  a 
$1  bill.  I  don't  care  to  carry  so  much  change.' 
And  it  was  right  at  the  busiest  time  of  tbe 
day,  and  I  was  hurried,  of  course,  and  so  I 
gave  him  the  $20  back;  and  then  he  Just 
shoved  $10  of  the  $19.50  up  nearer  towards 
me  on  tbe  board  before  the  window,  and 
says,  'Give  me  a  $10  bill  for  my  change 
here.'  And  I  hesitated  a  moment  and  I 
knew  there  was  something  wrong,  but  I 
didn't  know  Just  what;  and  he  says,  'Here's 
my  money.  Give  me  a  $10  bill.'  And  I  gave 
him  the  $10  bill,  and  he  went  off.  That  is 
the  story.  Q.  Well,  did  he  hand  out—  When 
be  gave  you  tbis  $20  bill,  what  did  he  do 
about  the  change  that  you  had  given  him? 
A.  The  change  was  placed  on  the  board  right 
under  the  window,  of  course,— under  the  net- 
ting, and  he  took  It  and  drew  It  a  llttie  near- 
er, right  next  to  him,  as  if  he  was  going  to 
take  it  and  Just  drew  it  nearer  to  him,  but 
did  not  take  it  off.  Q.  Then,  after  that, 
when  you  returned  to  him  his  $20,  what  If 
anything,  did  he  do  with  the  money  that 
remained  on  the  window?  That  Is.  what 
did  he  do  with  It?  Did  he  take  hold  of  it? 
AVhat  use  of  It  did  he  make?  He  simply 
shored  over  $10,  and  says,  'Give  me  a  $10 
bill  for  the  change  here,'  or  words  to  that 
effect  I  can't  repeat  the  exact  words.  Q.  And 
during  all  this  time  where  was  the  $19.50. 
A.  The  $19.50  was  on  the  board  before  me, 
and  in  front  of  him.  Q.  And  did  he  do  any- 
thing else  with  this  money  which  laid  on 
the  board  before  you.  than  you  have  already 
testified?  That  Is,  what  use  did  he  make  of 
it  with  his  hands,— shuffle  It,  or  anything  of 
the  kind?  That  is  what  I  want  to  get  at 
A.  All  I  can  say  is  that  he  shoved  it  for- 
ward,—the  $10  In  change,— and  demanded 
the  $10  bill,  and  said,  'Here,  give  me  a 
$10  bill  for  my  $10  in  change.'  Q.  Now, 
bow  did  you  discover  in  a  minute  and  a  half 
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after  be  bad  gone  tbat  yon  were  short  ibe 
amount  of  money  you  have  Indicated.  A. 
Because  I  knew  be  worked  me.  Q.  la  tbat 
tbe  only  way?  A.  Tbat  Is  tbe  only  way  I 
discovered  In  a  minute  and  a  bait  after;  yes, 
sir.  Q.  Because  you  felt  at  cmce  that  he  had 
worked  you?  A.  I  knew  It  Q.  How  did 
you  know  It?  A  Well,  I  simply  knew  it 
Q.  Kow,  you  say  you  thought  there  was 
something  wrong  with  blm,  as  you  have  Just 
stated  a  few  moments  ago,  when  he  asked 
for  this  $20  bill  back  and  gave  you  the 
change.  You  tboogbt  there  was  something 
wrong  with  it  Is  tbat  correct?  A.  Yes,  sir; 
I  knew  it  Q.  If  you  thought  there  was 
something  wrong,  why  did  you  give  up  the 
money?  A  Why,  tbat  is  what  I  have  been 
wondering.  Q.  That  is  what  you  have  been 
wondering  ever  since.  And  you  have  told  us 
all  that  the  man  did  do,  have  you?  A.  I 
have  told  my  story."  Tbe  evidence  returned 
with  the  record  shows  that  defendant  was 
engaged  In  the  "short-change  trick"  very  ex- 
tensively at  this  time.  He  victimized  two 
other  ticket  sellers  of  tbe  Agricultural  So- 
ciety on  the  same  day,  and  attempted  tne 
same  upon  the  third,  but  failed. 

Tbe  only  question  certified  to  this  court  is 
whether  this  evidence  shows  tbe  commission 
of  a  crime,  within  the  meaning  and  purview 
of  tbe  statute  above  quoted.  It  is  contended 
by  counsel  for  defendant  tbat  the  evidence 
falls  short  of  showing  a  device  or  trick  by 
means  of  which  complainant  was  deceived  or 
Induced  to  part  with  his  money,  and  that  no 
crime  other  than  petit  larceny  is  made  out 
Tbe  question  is  an  Important  one,  not  only 
to  the  defendant  bnt  to  tbe  state  as  well. 
We  have  given  It  careful  attention,  and  con- 
elude  tbat  tbe  statute  is  broad  enough  and 
was  Intended  to  cover  Just  such  frauds, 
cheats,  and  swindles  as  the  evidence  dis- 
closes In  this  case.  Statutes  of  tbe  tenor  and 
effect  of  tbat  here  under  consideration  have 
been  very  broadly  construed  by  the  courts  of 
other  states.  Such  statutes  are  intended  to 
reaeb  cheats  and  swindlers  of  all  kinds  and 
description,  and  the  language  and  words 
thereof  are  construed  to  give  such  effect  and 
«cope  as  their  natural  meaning  Imports. 
Morton  v.  People,  47  111.  470;  Maxwell  ▼. 
Same,  158  111.  248,  41  N.  E.  995;  Van  Eyck  T. 
Same  (111.)  52  N.  E.  852;  State  v.  Qulnn,  47 
Iowa,  368;  People  v.  Frigerio,  107  Cal.  151, 
40  Pac.  107.  This  court  did  not,  in  the  case 
of  State  V.  Wilson,  76  N.  W.  715,  by  the  state- 
ment therein  that,  to  constitute  the  crime  of 
swindling  under  this  statute,  the  property 
jnust  liave  been  obtained  by  some  false  token 
or  device  other  than  mere  words.  Intend  to 
bold,  or  be  understood  as  holding,  that  a  me- 
chanical c«mtrivance  was  necessary  to  be  em- 
ployed to  constitute  a  device,  within  the 
meaning  of  tbe  law,  or  to  eliminate  from  the 
statute  tbat  provision  relating  to  tricks  and 
sleight  of  band.  Property  may  be  taken  or 
obtained  from  another  by  means  of  a  trick  or 
sleight  of   band,   coupled  with   tbe  use  of 


words  and  actions,  and  tbe  person  so  obtain- 
ing it  be  guilty  of  swindling,  under  tbe  stat- 
ute, even  though  no  device,  in  the  sense  of  a 
meclianical  contrivance,  l>e  used  at  all.  The 
trick  or  sleight  of  hand  may  amount  to  a  de- 
vice, within  the  meaning  of  the  law,  depend- 
ing, of  course,  upon  the  character  of  the 
trick,  and  tbe  methods  employed  to  effect  its 
purpose.  Webster  defines  tbe  word  "device" 
as  follows:  "Tbat  which  is  devised  or  form- 
ed by  design;  a  contrivance;  a  project;  a 
scheme,— often  a  scheme  to  deceive;  a  strate- 
gem;  an  artifice."  The  word  "trick"  is  de- 
fined by  the  same  authority  as  "a  sly,  dex- 
terous, ingenious  procedure  fitted  to  puzzle 
or  amuse."  Tbe  word  Is  classed  as  a  syn- 
onym with  "strategy,  wile,  fraud,  cheat  de- 
ception, delusion."  The  language  of  tbe  opin- 
ion in  tbe  case  of  State  v.  Wilson,  supra, 
must  be  construed  with  reference  to  the 
means  shown  to  have  been  employed  In  that 
case.  There  a  padlock  with  a  secret  spring 
was  tbe  device  made  use  of  to  deceive  the 
victim.  In  this  case  the  defendant  made  use 
of  fraudulent  representations,  strategem,  an  J 
a  scheme  to  deceive  complainant;  and  this, 
within  tbe  meaning  of  the  statute,  amounts 
to  a  device,  sleight  of  hand,  or  trick.  The 
fact  tbat  the  evidence  would  Justify  a  con- 
viction for  larceny  does  not  render  tbe  case 
any  tbe  less  swindling.  People  v.  Frigerio. 
107  Cal.  151,  40  Pac.  107.  The  evidence  clear- 
ly shows  tbat  defendant  had  adopted  the 
method  disclosed  by  the  evidence  as  a  fraud- 
ulent and  deceitful  scheme  and  trick  to  fe- 
loniously obtain  tbe  money  of  others,  and  by 
his  sly,  artful,  and  cunning  actions  Induced 
complainant  on  the  occasion  in  question  to 
rely  upon  the  apparent  fairness  and  honesty 
of  his  purpose.  We  are  quite  clear  that  the 
offense  made  out  by  tbe  evidence  comes  fully 
within  that  charged  in  the  indictment  and 
contemplated  by  the  statute.  We  therefore 
answer  the  question  certified  to  us,  viz.  "Is 
tbe  evidence  sufficient  to  make  out  a  case  of 
swindling  under  tbe  provision  of  section  6595, 
Gen.  St  1894?"  in  tbe  affirmative,  and  re- 
mand the  cause  to  tbe  court  below  for  fur- 
ther proceedings. 


MASON  V.  ST.  PAUL  FIRE  &  MARINE 
INS.  CO. ' 

(Supreme  Court  of  Minnesota.    Jan.  30,  1901.) 

STANDARD  INSURANCE  POLICY— FILING 

PROOFS— forfeiturh;—defejct 

OP  PARTIES. 
1.  By  the  terms  of  the  Minnesota  standard 
Insurance  policy,  the  insured  is  required  to  fur- 
nish the  insurance  company  proofs  of  losg  witli- 
in  a  specified  time  after  a  loss  occurs,  but  such 
policy  does  not  provide  that  a  failure  to  do  so 
shall  work  a  forfeiture  of  the  rights  of  the  in- 
Bure<|,  nor  make  the  same  a  condition  precedent 
to  the  liability  of  the  company.  It  is  held  that 
the  time  within  which  such  proofs  are  so  re- 
quired to  be  furnished  is  not  of  the  essence  of 
the  contract,  and  a  failure  to  furnish  them  with- 
in sudi  time  does  not  invalidate  the  policy,  nor 
work  a  forfeiture  of  the  rights  of  the  insured. 

'  Reargument  denied  February  7,  1901. 
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2.  No  forfeiture  being  proridcd  by  the  ternw 
of  the  policy,  the  effect  of  a  failure  to  comply 
therewith,  a3  to  time  of  fnrnishine  such  proofs, 
is  to  postpone  the  day  of  payment,  and  not  to 
invalidate  the  policy. 

3.  Former  decisions  of  tlie  court  examiuea 
aud  distinguished. 

4.  A  defect  of  parties  plaintiff,  appearing  on 
the  face  of  the  complaint,  held  waived,  the  ob- 
jection not  iiaving  been  taken  by  demurrer. 

On  Behearing. 

Where  there  Is  a  defect  of  parties  plaintiff, 
and  the  objection  is  taken  by  answer,  defendant 
is  not,  on  the  defect  being  shown  on  the  trial, 
entitled  to  verdict  on  the  merits  of  the  action, 
but  at  most  only  to  a  dismissal;  and  when,  in 
such  case,  no  motion  is  made  to  dismiss  the  ac- 
tion because  of  such  defect,  it  Is  waived. 

(Byllabua  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
Charles  B.  Otis,  Judge. 

Action  by  George  A.  Mason  against  the  St. 
Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff.  Prom  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Affirm- 
ed. 

Palmer  &  Beek,  for  appellant  Lane  & 
Nantz  and  Thomas  Kneeland,  for  respondent. 

BUOWN.  J.  This  action  is  one  to  recover 
upon  a  fire  insurance  policy.  Issued  by  defend- 
ant to  plaintiff  and  one  Mabey,  covering  a 
steam  yacht  on  the  waters  of  Lake  Mlnne- 
touka.  Plaintiff  had  a  verdict  in  the  court  be- 
low, and  defendant  appeals  from  an  order 
denying  a  new  trial.  The  facts,  briefly  stated, 
ai-e  as  follows:  Plaintiff  and  Mabey  Jointly 
owned  the  yacht  In  question,  and  insured  it 
in  defendant  company  for  the  sum  of  $1,000, 
the  policy  of  insurance  being  in  the  form  of 
the  Minnesota  Standard  Policy,  and  dated 
and  issued  July  14,  1899.  On  Augnst  22d 
following  the  yacht  was  totally  destroyed  by 
fire,  as  alleged  in  the  complaint  Proofs  of 
loss  were  served  upon  defendant  on  October 
10,  1899.  Defendant  refused  to  settle  the 
loss,  and  this  action  followed.  There  are 
several  assignments  of  error,  but  the  main 
question  for  consideration  is  as  to  the  effect 
of  the  failure  on  the  part  of  the  insured  to 
make  and  serve  on  the  company  proofs  of 
loss  within  the  time  prescribed  by  the  terms 
of  the  policy,  viz.  forthwith,  or,  as  we  have 
heretofore  held,  within  a  reasonable  time  aft- 
er the  loss.  The  trial  court  charged  the  jury 
that  plaintiff  had  failed  to  show  a  compliance 
with  such  provision,  but  that  it  was  not  ma- 
terial; that  the  failure  did  not  Invalidate  the 
policy,  nor  prevent  a  recovery  for  an  actual 
loss  thereunder,— the  theory  of  the  court  evi- 
dently being  that  as  the  psllcy  contains  no 
terms  of  forfeiture,  and  being  silent  as  to 
the  effect  of  a  failure  in  that  respect,  a  pro- 
vision rendering  the  policy  unenforceable, 
and  the  rights  of  the  insured  forfeited,  could 
not  be  read  into  It  by  judicial  construction. 
We  have  given  the  matter  very  careful  con- 
sideration, and  reach  the  conclusion  that  the 
learned  trial  judge  correctly  disposed  of  the 
case.    His  charge '  to  the  jury  was  in  line 


with  the  general  trend  of  the  anthorities  on 
the  subject,  and  in  full  accord  with  the  genr 
eral  principles  of  law  on  the  subject  of  for- 
feitures. The  question  was  not  necessarily 
involved  or  considered  in  Bines  v.  Insurance 
Co.  (Minn.)  80  N.  W.  839,  nw  in  Fletcher  ▼. 
Insurance  Co.  (Minn.)  82  N.  W.  647,  and  is 
now  before  the  court  for  the  first  time. 

On  the  subject  of  proofs  of  loss,  the  policy 
provides  as  follows:  "In  case  of  any  loss  or 
damage  under  this  policy,  a  statement  in 
vnrltlng,  signed  and  sworn  to  by  the  insured, 
shall  be  forthwith  rendered  to  the  company, 
setting  forth  the  value  of  the  property  inawe- 
ed,"  etc.  It  further  provides  for  the  pay- 
■ment  of  any  such  loss  within  60  days  after 
proofs  of  loss  are  served.  It  contains  several 
provisions,  a  violation  or  failure  of  compli- 
ance with  which  on  the  part  of  the  insured 
renders  it  wholly  void,  but  contains  no  pro- 
vision or  stipulation  giving  any  such  effect 
to  a  failure  to  serve  proper  proofs  of  loss 
within  the  time  therein  provided.  Nor  is 
there  any  general  clause  in  the  policy  to  that 
effect.  The  submission  to  arbitration  as  to 
the  amount  of  loss,  where  the  parties  do  not 
agree  upon  that  question,  is  made  a  condi- 
tion precedent  to  the  right  of  action  on  the 
policy.  The  policy  ateo  provides  that  an  ac- 
tion thereon  must  be  brought  within  two 
years  from  the  date  of  the  loss,  bat  contains 
no  provision  making  the  service  of  proofs  of 
loss  within  the  time  specified  fatal  to  the 
rights  of  the  Insured,  or  a  condition  precedent 
to  the  liability  of  the  company. 

It  la  very  generally  held  by  the  authorities, 
in  cases  where  this  question  has  been  pre- 
sented, that  unless  the  policy  provides  a  for- 
feiture, or  makes  the  service  of  proofs  o( 
loss  within  the  time  specified  therein  a  condi- 
tion precedent  to  the  liability  of  the  company, 
the  time  within  which  snch  proofs  are  requir- 
ed to  be  furnished  is  not  of  the  essence  of 
the  contract  Where  no  forfeiture  is  provid- 
ed by  the  terms  of  the  contract,  aud  the  serv- 
ice of  proofs  of  loss  within  the  specified  time 
is  not  made  a  condition  precedent  to  the  lia- 
bility of  the  company,  the  effect  of  such  fail- 
ure is  simply  to  postpone  the  day  of  payment 
No  liability  attaches  to  the  company,  how- 
ever, until  snch  proofs  are  furnished;  but  un- 
less otherwise  provided,  expressly  or  by  fair 
implication,  it  is  not  important  that  the 
proofs  be  not  in  fact  served  within  the  time 
stated  In  the  policy.  2  May,  Ins.  (4th  Ed.) 
p.  1097,  note  a;  Association  v.  Evans,  102 
Pa.  St  281;  Carpenter  v.  Insurance  Co.,  52 
Hun,  249,  4  N.  Y.  Supp.  926;  Vanglnder- 
taelen  v.  Insurance  Co.,  82  Wis.  112,  51  N. 
W.  1122;  Bynalski  t.  Insurance  Co.,  96  Mich. 
396,  65  N.  W.  981;  Assurance  Co.  t.  Hanna. 
(Neb.)  82  N.  W.  97;  Steele  t.  Insurance  Co.. 
93  Mich.  81,  63  N.  W.  614,  18  L.  B.  A.  86; 
Insurance  Co.  v.  Downs,  90  Ky.  236,  13  S.  W. 
882;  Insurance  Co.  v.  Mattlngly,  77  Tez.  162, 
13  S.  W.  1016;  Kahnweiler  v.  Insnzance  Otk. 
(C.  Q)  57  Fed.  562;  Insurance  Go.  t.  Knight 
(6a.)  36  a  E.  821. 
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It  was  held  by  this  court  In  BowUn  v.  In- 
surance Co.,  S6  Minn.  433,  31  N.  W.  859; 
Shapiro  y.  Western  Home  Ins.  Qo.,  51  Minn. 
238,  63  N.  W.  463;  Same  v.  St.  Paul  Fire 
&  Marine  Ins.  Ck>.,  61  Minn.  136,  63  N.  W. 
614;  and  Brmentrout  t.  Insurance  Co.,  68 
Minn.  306,  65  N.  W.  636,— that  a  failure  of 
strict  compliance  with  similar  prorlslons  In 
the  policies  tb&n  under  consideration  vras  a 
condition  precedent  to  the  company's  liabili- 
ty, but  sncb  policies  contained  express  pro- 
visions to  that  effect,  and  tbe  decisions  there 
made  were  based  upon  tbat  fact  Tbe  cases 
are  Inapplicable,  and  not  In  point.  Though 
the  policy  here  under  consideration  Is  Identi- 
cal with  those  In  Rlnes  y.  Insurance  Co.  and 
Fletcher  v.  Insurance  Co.,  supra,  the  precise 
question  now  before  tbe  court  was  not  there 
presented.  It  was  suggested  In  respondent's 
brief  In  the  latter  case,  but  was  not  argued 
by  appellant.  It  was  there  assumed  tbat 
compliance  with  the  policy  was  essential  to 
charge  the  company  with  liability,  and  tbe 
only  questions  decided  with  respect  to  this 
Immediate  subject  were  that  "forthwith" 
should  be  construed  to  mean  within  a  rea- 
sonable time,  and  tbat  what  -would  constitute 
a  reasonable  time  was  a  question  of  fact  to 
be  determined  from  the  evidence  and  circum- 
stances of  each  case. 

There  is  much  force  in  tbe  contention  of 
counsel  for  appellant  that  the  insured  should 
be  held  to  a  strict  compliance  wltb  this  pro- 
vision of  the  policy.  There  Is  every  reason 
why  prompt  notice  should  be  given  the  insur- 
ance company.  Some  of  them  are  suggested 
in  Fletcher  v.  Insurance  Co.,  supra.  Imme- 
diate notice,  or  notice  within  a  reasonable 
time,  win  afford  the  company  an  opportunity 
to  make  investigation  Into  tbe  cause  of  the 
fire,  which  may  be  essential  and  necessary  to 
the  protection  of  Its  Interests,  and  to  which 
it  is  Justly  entitled.  It  will  afford  the  com- 
pany an  opportunity  to  detect  fraud,  if  any 
be  connected  with  the  loss,  to  ascertain  tbe 
nature  and  extent  of  tbe  loss,  and  make  such 
other  Investigation  as  would  be  fruitless  aft- 
er long  delay.  But  the  policy  before  us  con- 
tains no  provisions  which  will  justify  a  hold- 
ing tbat  a  strict  compliance  therewith  in  this 
respect  is  essential,  and  tbe  matter  must  be 
referred  to  the  legislature  to  consider  and  ad- 
Just  by  proper  amendment  to  tbe  standard 
policy  law.  If  such  amendment  shall  be  deem- 
ed Just  and  equitable. 

Appellant  contends,  further,  that  there  Is  a 
defect  of  parties  plaintiff,  and  that  for  this 
reason  a  verdict  should  have  been  directed 
for  defendant.  The  contention  that  there  is 
a  defect  of  parties  plaintiff  is  undoubtedly 
sound,  but  defendant  waived  the  objection. 
The  complaint  alleges  tbat  plaintiff  owns  an 
undivided  two-thirds  of  tbe  yacht,  and  that 
Mabey  owns  an  undivided  one-third.  It 
therefore  appears  uxwn  the  face  of  the  com- 
plaint that  plaintiff  and  Mabey  were  joint 
owners  of  the  Insured  property,  and  tbe  ob- 


jection tbat  there  was  a  defect  of  parties 
should  have  been  taken  by  demurrer,  and,  not 
having  been  so  raised,  was  waived.  Davis 
V.  Chouteau,  32  Minn.  648,  21  N.  W.  748; 
MlUer  V.  DarUng,  22  Minn.  303. 

A  careful  examination  of  tbe  record  does 
not  satisfy  us  that  defendant  was  prejudiced 
by  tbe  remarks  of  plaintiff's  counsel  In  bis 
address  to  the  jury,  and  the  assignments  of 
error  covering  exceptions  to  such  remarks 
present  no  reversible  error.    Order  affirmed. 

On  Petition  for  Rehearing. 

(Feb.  7,  1901.) 

PER  CURIAM.  We  probably  disposed  of 
tbe  question  as  to  a  defect  of  parties  plain-, 
tiff  upon  an  erroneous  ground,  and  thereby 
placed  counsel  for  appellant  In  an  incorrect 
position.  Our  attention  is  now  called  to  the 
fact  that,  although  the  Joint  ownership  of  the 
yacht  appears  from  the  complaint  to  have 
been  to  plaintiff  and  Mabey,  the  complaint 
contains  a  further  allegation  tbat  defendant 
had  settled  with  and  paid  Mabey  for  his  in- 
terest This  settlement  is  denied  by  the  an- 
swer. The  defect  of  parties  does  not,  there- 
fore, appear  upon  the  face  of  the  complaint, 
and  was  properly  raised  by  defendant's  an- 
swer. This  branch  of  the  case  was  not  pre- 
sented In  appellant's  brief  In  a  manner  to  im- 
press tbe  court  that  it  was  considered  of 
much  Importance,  and  an  explanation  ot  the 
error  of  tbe  court  Is  found  In  that  fact.  But 
there  Is  no  reason  for  granting  a  rehearing, 
Tbe  defect  of  parties  was  clearly  waived  by 
defendant  At  no  time  during  the  trial  of 
the  action  was  tbe  point  called  to  tbe  atten- 
tion of  the  trial  court,  except  at  the  close  of 
the  evidence,  and  then  only  by  a  request  for 
an  Instructed  verdict  In  defendant's  favor. 
The  record  discloses  that  at  tbe  close  of  the 
trial  counsel  for  defendant  made  the  follow- 
ing request:  "I  desire  to  request  and  do  re- 
quest the  court  to  direct  a  verdict  In  favor 
of  the  defendant.  We  still  contend  there  is 
a  defect  of  parties  plaintiff."  No -motion  was 
made  at  any  stage  of  the  trial  to  dismiss  tbe 
action  for  this  defect,  but  advantage  was 
sought  to  be  taken  of  It  by  a  request  for  a 
directed  verdict  on  the  merits  of  the  case. 
The  court  charged  tbe  jury  that  it  was  im- 
material what  bad  become  of  the  interest 
of  Mabey,  or  whether  defendant  had  settled 
with  and  paid  him,  and  tbat  plaintiff  was 
entitled  to  recover  the  value  of  bis  two-thirds 
interest;  and  to  this  defendant  took  no  ex- 
ception. The  only  suggestion  to  the  trial 
court  that  the  question  was  relied  on  Is  found 
In  tbe  above-requested  Instruction.  Defend- 
ant was  not  entitled  to  a  verdict  on  the  mer- 
its. It  was,  at  most,  only  entitled  to  a  dls- 
i  missal  of  tbe  action,  and  this  was  not  asked 
'  for.  Northwestern  Cement  &  Concrete  Pave- 
I  ment  Co.  v.  Norwegian-Danish  Bvangelical 
I  Lutheran  Augsberg  Seminary,  43  Minn.  449, 
i  45  N.  W.  868;  Johnson  v.  Robinson,  20  Minn. 
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170  (611.  168);  Cover  t.  Town  of  BoTtown, 
12  MiucL  121  (GIL  71);  Manufacturing  Co.  t. 
Herrlott.  37  Minn.  214,  33  N.  W.  782.  AppU- 
catlon  for  a  rehearing  denied. 


KILMER  T.  HANNIPAN  et  al. 
(Supreme  Court  of  lova.    Feb.  6,  1901.) 

lIORTaAOE»-LANl>— ADMINISTRATOR'S  8AL.B- 
PURCHASS  BY  MORTOAQBK-HBRGSR. 

1.  Wliere  premises  mortgaged  by  lieirs  were 
Bold  by  the  administrator  for  the  payment  uf 
debts,  and  purchased  by  the  mortgagee,  aud 
there  was  a  surplus  after  the  debts  were  paid, 
the  mortgage  did  not  merge  in  the  fee,  when 
no  third  person's  rights  were  prejudiced  there- 
by. 

2.  Where  the  lien  of  a  mortgagee  purchasing 
>  the  mortgaged  property  would   not  otherwise 

merge  in  the  fee,  the  rights  of  the  purchaser  of 
the  mortgagor's  Interest  after  the  mortgage 
was  on  record  were  not  so  prejudiced  by  such 
nonmerger  as  to  force  the  lien  to  merge,  since 
he  took  subject  to  the  mortgagee's  rights. 

Appeal  from  district  court,  Harrison  coun- 
ty; William  Hutchinson,  Judge. 

Action  In  equity  upon  a  note  and  mort- 
gage. Prom  a  decree  in  plalntlfT's  favor,  de- 
fendants appeal.     Affirmed. 

L.  R.  Bolter  &  S(»ib,  for  appellant  Road- 
Ifer  &  Arthur,  for  appellee. 

WATERMAN,  J.  One  Cornelius  Hannlfan, 
the  owner  of  a  half  section  of  land  in  Har- 
rison county,  died  intestate  In  the  month  of 
January,  1889,  leaving  surviving  him  a  wid- 
ow and  ten  children.  The  widow  and  two 
of  the  children  executed  to  plaintiff  the 
mortgage  and  note  in  question;  the  mort- 
gage, by  its  terms,  covering  the  respective 
interests  ot  the  signers.  After  the  execution 
of  the  mortgage  the  real  estate  was,  by  prop- 
er proceedings  on  the  part  of  the  adminis- 
trator, sc^d  to  pay  debts  of  Cornelius  Hannl- 
fan, and  plalntlfF  was  the  purchaser  thereof. 
There  was  a  surplus  after  the  debts  were 
paid,  and  It  is  sought  In  this  action  to  en- 
force the  mortgage  Uen  against  this  surplus. 
The  defendant  Luce  claims  to  have  pur- 
chased the  Interests  of  defendants  without 
notice  of  plalntlfiC's  lien.  Some  other  facts 
will  be  given  as  we  proceed.  In  connection 
with  the  Issues  upon  which  they  have  a 
bearing. 

1.  It  Is  contended  that  plaintiff  has  lost 
bis  lien  through  his  purchase  of  the  mort- 
gaged premises.  It  is  a  well-settled  rule  of 
equity  Jurisprudence  that  a  purchase  by  a 
mortgagee  of  the  mortgaged  premises  does 
not  merge  the  mortgage  In  the  legal  title, 
when  It  Is  the  Interest  of  the  m(»i:gagee  that 
it  should  be  kept  alive,  if  the  rights  of  third 
persons  are  not  thereby  prejudiced.  Van- 
nice  V.  Bergen,  16  Iowa,  556;  Delaware  R. 
Const  Co.  V.  Davenport  &  St  P.  Ry.  Co.,  46 
Iowa,  406;  Bank  v.  Elmore,  52  Iowa,  541,  3 
N.  W.  547;  Fuller  v.  Lamar,  53  Iowa,  477, 
5  N.  W.  606;  Patterson  v.  Mills,  69  Iowa.  755. 
28  N.  W.  53;  Gray  v.  Nelson,  77  Iowa,  63,  41 
N.  W.  566.    The  evidence  here  is  that  plain- 


tiff Intended  to  keep  his  mortgage  alive;  that 
be  tried  to  use  it  In  payment  for  the  land  be 
purchased.  And  It  is  manifest  that  It  was 
not  to  his  interest  either  to  have  his  lien 
merge,  or  his  purchase  operate  as  a  payment. 
We  next  take  up  the  question  as  to  how  far 
the  rights  of  Luce,  who  purchased  the  inter- 
ests of  defendants,  will  operate  to  defeat  the 
application  of  the  rule  stated.  The  mort- 
gage was  on  record  when  Luce  purchased, 
and,  without  setting  out  the  testimony,  we 
may  say  his  purchase  was  made  with  knowl- 
edge of  plaintiff's  claimed  rights  thereunder. 
We  do  not  understand  It  to  be  disputed  that. 
If  plaintiff  Is  entitled  to  a  lien,  he  may  en- 
force It  against  the  surplus  In  the  hands  of 
the  administrator. 

2.  We  have  treated  the  legal  questions  pre- 
sented first  The  main  defense  on  the  facts 
Is  that  defendants  never  executed  the  mort- 
gage on  the  real  estate,  that  the  understand- 
ing between  them  and  plaintiff  was  that  the 
mortgage  should  cover  chattels  only,  that 
the  Instrument  was  executed  in  blank,  and 
that  plaintiff  wrongfully  aud  without  their 
knowledge  or  consent  Inserted  a  description 
of  the  real  estate.  We  are  satisfied  the  trial 
court  found  correctly  on  this  branch  of  the 
case.  While  there  was  talk  at  first  of  a 
chattel  mortgage,  the  preponderance  of  the 
testimony  shows  that  before  the  Instru- 
ment was  executed,  plaintiff,  who  was  ad- 
vancing money  on  the  strength  of  the  secu- 
rity, refused  to  let  It  go  unless  he  was  given 
a  mortgage  aa  the  real  estate.  This  was 
assented  to  by  all  the  defendants,  and  the 
instrument  then  duly  executed.  The  decree 
of  the  trial  court  Is  correct  and  it  is  af- 
firmed. 


HEWBTT  V.  JENSEN  et  al. 

(Supreme  Court  of  Iowa.     Oct.  18,  1900.) 

JUSTICES   OF  THE  PBACEl— SERVICE   OF  ORIG- 
INAL, NOTICE-JURISDICTION— 
FORM  OF  NOTICE. 

1.  The  service  of  an  original  notice  of  an  ac- 
tion commenced  in  a  justice  court  by  reading 
a  copy  of  the  notice  to  the  defendant  Instead 
of  the  notice  itself,  is  sufficient  to  give  the 
court  jurisdiction. 

2.  Where  the  original  notice  In  an  action  in 
a  justice  court  was  directed  to  "I.  Company, 
H.,  President,"  and  the  copy  served  on  H.  was 
directed  to  "H.,  President  of  I.  Company,"  but 
the  notices  stated  that  the  action  was  against 
H.  individually,  they  were  sufficient  to  author- 
ize ttie  court  to  render  a  default  judgment 
against  H.,  as  the  words  following  nis  name 
were    merely    descriptive. 

Appeal  from  district  court  Pottawattamie 
county;  A.  B.  Tbornell,  Judge. 

Action  In  equity  to  set  aside  and  cancel  a 
judgment  rendered  against  the  plaintiff  in 
justice  court  Decree  dismissing  petition. 
Philntlfl  appeals.    Affirmed. 

Geo.  W.  Hewett  pro  se. 

PER  CURIAM.  Judgment  was  rendered 
against  the  defendant  In  justice  court  by  de- 
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fault  It  is  claimed  by  the  appellant,  and  the 
record  so  shows,  that  when  the  service  of 
the  notice  of  suit  was  made  on  him  the  offi- 
cer did  not  have  in  his  possession  the  orig- 
inal notice  Itself.  He  had  what  appears  to 
have  been  correct  copies  thereof  In  all  ma- 
terial respects,  and  made  the  service  by  read- 
ing and  delivering  a  copy  to  the  plaintiff. 
'  The  ccntention  that  this  service  was  entirely 
void  cannot  be  maintained.  The  service  was 
In  all  respects  regiilar,  except  that  a  correct 
copy  of  the  original  notice  was  read  to  the 
plaintiff.  Instead  of  the  notice  itself.  That 
this  gave  the  plaintiff  as  full  and  complete 
information  aa  the  original  paper  could  Is 
not  questioned.  It  purported  to  be  signed 
by  the  plaintiff  therein.  It  fixed  the  time  and 
place  at  which  Judgment  would  be  taken  if 
the  defendant  failed  to  appear  and  answer, 
and  stated  the  amount  claimed.  The  purpose 
of  the  law  Is  to  give  the  party  served  this  in- 
formation, and  nothing  more.  He  had  It,  and, 
while  technically  irregular,  the  service  con- 
ferred Jurisdiction.  Lyon  v.  Vanatta,  85  Iowa, 
521. 

The  original  notice  was  directed,  "To  Iowa 
Mortgage  and  Trust  Company,  Hon.  Geo.  W. 
Hewett  Pres.,"  and  to  other  officers  of  the 
company.  The  copy  which  was  read  and  de- 
livered to  Mr.  Hewett  was  directed  as  fol- 
lows: "Geo.  W.  Hewett  Pres.  Iowa  Mort- 
gage and  Trust  Co."  It  is  sai&  that  neither 
of  these  papers  was  directed  to  the  plaintiff 
individually.  We  think  otherwise.  The  words 
following  his  name  are  descriptive  merely. 
The  notice  Informed  him  that  a  claim  was 
mnde  against  him,  not  against  the  mortgage 
and  trust  company.  Appellee  has  filed  no 
argument  In  the  case,  and  the  api)ellant's 
argument  is  not  supported  by  citations.  We 
have  given  the  case  such  consideration  as  the 
circumstances  demand,  and  reach  the  conclu- 
sion that  the  petition  was  properly  dismissed. 
Affirmed. 

GRANGER,  C.  J.,  not  sitting. 


HOFFMAN  V.  OITY  OP  MTJSOATINB. 
(Supreme  Court  of  Iowa.    Feb.  7.  1901.) 

MUNICIPAL   CORPORATIONS— WATER   COURSES 
—STATUTE-DRAINS— DAMAGES. 

1.  Where  a  dty  lot  is  below  the  grade  of  an 
adjoining  street,  the  owner  cannot  recover 
nfrainst  the  city  for  injury  caused  by  the  over- 
flow of  the  lot  by  surface  water  turned  In 
sliphtly  increased  quantity  thereon  by  ira- 
provpments  of  the  streets,  especially  if  the 
injury  would  not  have  occurred  had  the  lot 
been  filled  up  to  the  level  of  the  street. 

2.  A  city  may  not  divert  surface  water  from 
its  natural  course  in  another  direction,  so  aa 
to  flow  on  a  lot  owner's  land,  through  a  drain 
or  channel,  in  destructive  quantities. 

3.  Under  Code,  §  099.  providing  that  a  city 
may  require  the  owner  of  any  lot  extending  in- 
to, across,  or  bordering  on  any  hollow  or  ravine 
which  constitutes  a  drain  for  surface  water  or 
a  water  course,  when  grading  such  lot  so  as  to 
obstruct  the  flow  of  the  water,  to  construct  a 
sufficient  drain  or  passageway  through  the  lot, 
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the  city  cannot  require  a  citizen  to  construct 
drains  to  carry  off  the  surface  water  accumu- 
lated by  the  improvements  of  its  streets,  as 
the  law  relates  to  natural  water  courses,  and 
not  to  an  artificial  water  course  created  by  the 
city. 

4.  Wiiere  the  injury  to  a  lot  by  overflow  of 
surface  water  is  caused  by  the  lot  being  filled 
up  by  the  owner  so  as  to  obstmct  the  natural 
drainage,  and  the  city,  by  improving  its  streets, 
has  not  increased  the  amount  of  the  flow  to  an 
appreciable  extent,  the  owner  cannot  recover 
against  the  city  for  the  injury. 

Appeal  from  district  court,  Muscatine  coun- 
ty; A.  J.  House,  Judge. 

Cypress  street,  in  the  defendant  city,  runs 
north  and  south,  with  a  slight  angle  opposite 
the  south  line  of  plaintiffs  land;  and  Wood- 
land avenue  extends  to  the  west,  its  south 
line  corresponding  with  that  of  plaintiff. 
Prior  to  18G8  the  surface  water  flowed  in  a 
ditch  on  the  north  side  of  Woodland  avenue 
to  the  comer,  and  then  to  the  north  along 
Cypress  street  about  250  feet  then  across 
that  street  into  plaintiff's  pasture.  Surface 
water  gathered  in  Cjrpress  street  to  the  south, 
bordering  which  were  hills,  flowed  north,  and 
was  thrown  on  his  land  at  the  angle  men- 
tioned, through  a  box  culvert  and  chute,  prior 
to  1893.  A  deep  gully  or  excavation  bad  been 
washed  out  in  front  of  plaintiff's  house,  a 
part  of  which  was  in  the  street  and  part  in 
his  land.  As  we  understand  It  some  of  the 
water  from  the  south  flowed  down  through 
this  gully  on  his  premises,  without  going 
through  the  culvert,  while  most  of  it  passed 
through  that  washing  out  a  deep  hole  at 
the  end  of  the  chute.  During  the  three  years 
following,  Cypress  street  was  brought  to  the 
established  grade,  the  culvert  to  the  north 
removed,  and  the  water  turned  into  a  diag- 
onal stone  culvert  constructed  in  place  of  box 
culvert  at  the  angle,  but  with  the  east  end 
40  feet  to  the  north;  and  water  which  for- 
merly flowed  down  Eleventh  street  running 
parallel  with  plaintiff's  line,  140  feet,  to  the 
south,  was  thrown  on  a  triangular  strip  of 
ground  lying  along  Cypress  street  with  base 
30  feet  wide  at  plaintiff's  line,  and  tapering 
to  a  point  on  Eleventh  street  and  thence  on 
plaintiers  land.  In  1885  he  brought  a  portloo 
of  his  premises  up  to  grade,  and  the  new 
filling  was  subsequently  washed  away.  In 
this  action  recovery  of  damages  occasioned 
by  these  changes  is  sought  A  directed  ver- 
dict was  returned,  and  from  a  judgment  ren- 
dered thereon  against  plaintiff  he  appeals. 
Affirmed. 

E.  M.  Warner,  for  appellant  J.  F.  Devltt, 
for  appellee. 

LADD,  J.  The  evidence  tended  to  show 
that  in  grading  Cypress  street  the  defendant 
constructed  a  culvert  at  its  Intersection  with 
Eleventh  street,  and  thereby  diverted  a  con- 
siderable quantity  of  surface  water,  which 
ordinarily  flowed  to  the  east  over  Eleventh 
street  down  Cypress  street  either  through 
the  diagonal  culvert  in  front  of  pUiintlff's 
bouae,  or  else  over  the  triangular  piece  of 
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groand  forming  a  part  of  the  street,  onto  his 
premises,  and  also  that  the  water  gathered 
in  Woodland  avenue,  which  formerly  flowed 
along  a  gutter  from  2  to  4  feet  deep  at  the 
Treat  side  of  Cypress  street,  and  through  a 
culvert  into  plaintlfT's  pasture  250  feet  north 
of  his  south  line,  was  diverted  through  this 
diagonal  culvert,  so  that  the  Improvement  of 
the  street  resulted  in  not  only  increasing  the 
quantity  of  water  flowing  on  his  premises,  by 
diverting  It  from  the  natural  course,  but  in 
collecting  that  which  had  run  thereon  In  two 
localities  in  one  stream  at  the  house.  His 
land  bad  not  at  that  time  been  brought  to 
grade,  but  the  portion  about  the  bouse  and 
to  the  south  was  raised  to  that  of  Cypress 
street  in  1895.  In  doing  this  no  drains  were 
put  In  by  the  plaintlCT,  and  thereafter  the 
water  washed  much  of  the  newly-placed  earth 
away;  and  the  plaintlCT  was  at  considerable 
expense  In  replacing  it,  and  in  protecting  his 
premises  from  the  action  of  the  waters.  That 
the  entire  lot  was  not  at  grade  is  of  little 
consequence,  as  the  Injury  resulting  from  the 
flow  of  water  over  the  triangle  was  in  no 
way  connected  with  the  portion  not  graded. 
Nor  do  we  regard  it  as  fatal  to  the  right 
of  recovery  that  at  the  time  of  the  improve- 
ment the  land  bad  not  been  raised  to  the  es- 
tablished grade.  Recovery  against  a  mu- 
nicipality Is  denied  when  the  lot  is  below 
grade  on  the  ground  that  the  owner  could 
readily  have  protected  himself  from  injury 
by  filling  in  the  lot.  But  if,  regardless  of  Its 
situation,  injury  would  have  resulted  If  at 
grade,  the  mere  fact  of  it  being  below  grade 
will  not  relieve  from  liability.  As  said  in 
DIU.  Mnn.  Corp.  (3d  Ed.)  %  1051,  "The  city 
Is  not  ordinarily,  if  ever,  liable  for  simply 
failing  to  provide  culverts  or  gutters  adequate 
to  keep  the  surface  waters  off  from  adjoining 
lots  below  grade,  particularly  if  the  injury 
would  not  have  occurred  had  the  lots  been 
filled  up  so  as  to  have  been  on  a  level  with 
the  street."  Such  is  the  rule  prevailing  in 
this  state.  Freburg  v.  City  of  Davenport,  63 
Iowa,  122, 18  N.  W.  705;  Knostman  &  Peter- 
son Furniture  Co.  v.  City  of  Davenport,  99 
Iowa,  589,  68  N.  W.  887;  CMty  of  Cedar  Falls 
V.  Hansen,  104  Iowa,  189,  73  N.  W.  685.  But 
suppose  a  like  injury  would  have  resulted  to 
the  property  If  at  grade;  then  certainly  there 
should  be  a  recovery  If  the  city  is  at  fault 
As  a  general  rule  a  city  is  not  liable  for 
damages  occasioned  by  the  mere  grading  of 
its  street,  if  this  is  done  in  a  prudent  man- 
ner. Ellis  T.  Iowa  City,  29  Iowa,  229;  Rus- 
sell V.  City  of  Burlington,  30  Iowa.  267;  Da- 
mour  V.  Lyons  C^ty,  44  Iowa,  282.  But  to 
this  there  is  a  well-established  exception,  un- 
der which  a  city  will  not  be  permitted  to 
divert  a  large  quantity  of  surface  water  from 
its  natural  course  in  another  direction,  so  oA 
to  flow  on  a  lot  owner's  land  la  destructive 
quantities,  through  a  drain  or  channel.  City 
of  Eufaula  v.  Simmons,  86  Ala.  515,  6  South. 
47;  O'Brien  v.  City  of  St.  Paul,  26  Minn. 
S33;   Pettigrew  r.  Village  of  Bvansvllle.  25 


Wis.  223;  City  of  Aurora  v.  Reed.  67  Ul.  20; 
Jordan  v.  City  of  Benwood,  42  W.  Va.  312. 
26  S.  E.  266,  36  L.  R.  A.  519;  Field  v.  Weat 
Orange  Tp.,  46  N.  J.  Bq.  183,  2  Atl.  286; 
Seifert  v.  City  of  Brooklyn.  101  N.  Y.  186, 
4  N.  E.  321.  The  rule  is  tbns  stated  in  Gould, 
Waters,  §  272:  "A  municipal  corporation  is 
liable  for  flowing  water,  collected  in  large 
quantities  in  a  street  or  In  the  gutters  of  a- 
street,  upon  the  land  of  a  private  owner.". 
The  appellee,  without  questioning  the  law  as 
stated.  Insists  that  the  plaintiff  was  required 
by  an  ordinance  of  the  city  to  construct  a 
passageway  for  the  water  across  his  lot  when 
bringing  it  to  grade.  Undoubtedly  the  city 
is  authorized  to  preserve  tiie  natural  drainage 
of  the  land.  See  section  18,  c.  116,  Acts  16th 
Gen.  Assem.  (sections  699,  952,  Code).  But  it 
is  only  when  the  lot  or  tract  of  ground  ex- 
tends into,  across,  or  borders  "upon  any  hol- 
low or  ravine  which  constitutes  a  drain  for 
surface  water,  or  a  water  course  of  any 
kind,"  that  the  lessee  or  owner  may  be  com- 
pelled to  construct  a  passageway  for  water. 
The  creation  of  an  artificial  water  course  by 
the  city  is  not  contemplated  by  the  statute. 
Nowhere  is  the  dty  empowered  to  require 
the  citizen  to  construct  drains  at  his  own  ex- 
p^ise  to  carry  ofT  the  surface  water  accumu- 
lated by  the  Improvements  of  the  streets,  nor 
is  this  attempted  in  the  ordinance.  To  per- 
mit the  city  to  concentrate  and  throw  large 
quantities  of  surface  water  on  an  ungraded 
lot,  and  then  compel  the  owner,  when  bring- 
ing to  grade,  to  construct  drains  through  it  at 
his  own  expense,  would  Impose  an  intolerable 
burden,  and  might  In  some  cases  amount  to 
the  practical  taking  of  private  property  with- 
out compensation.  Before  the  change  of 
grade  the  water  seems  to  have  flowed  down 
the  east  side  of  Cypress  street  through  the 
deep  gully  In  part  of  plalntlfts  premises. 
This  was  undoubtedly  such  a  hollow  or  ra- 
vine as  "constitutes  a  drain  for  surface  wa- 
ter." In  changing  culverts  the  city  filled  the 
gully  In  so  far  as  found  in  the  street,  and 
plaintiff  appears  to  have  suffered  no  Incon- 
venience from  the  flow  of  surface  water  from 
the  south  until  he  brought  the  southwest  por- 
tion of  his  lot  to  grade.  This  resulted  in  Ail- 
ing the  portion  of  the  gully  on  his  lot,  and 
raising  it  about  3  feet  above  the  triangular 
strip  forming  a  part  of  the  street  to  the 
south.  This  obstructed  the  natural  flow  of 
the  water  to  the  north,  and  It  accumulated 
in  this  triangle,  and  finally  overflowed  his 
land.  The  record  does  not  disclose  whether 
this  would  have  been  likely  to  have  happened 
had  the  water  from  Eleventh  street  not  been 
diverted.  Indeed,  we  have  no  means  of 
knowing  the  quantity  of  water  thrown  down 
Cjrpress  street  by  reason  of  the  construction 
of  the  culvert  at  its  intersection  with  Elev- 
enth street,  save  that  drainage  from  halfway 
down  Eleventh  street  was  turned  back,  and 
some  from  the  south  of  the  intersection.  But 
as  that  (M-dinariiy  flowing  down  Cypress 
street,  at  least  in  part,  washed  out  the  gully. 
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and  a  plank  drain,  8  by  10  Inches,  subse- 
qnently  constructed  at  tbe  small  outlay  of 
$7.50,  carried  off  tbe  water,  but  little  could 
bare  been  diverted.  Undoubtedly  the  city 
might  not  have  been  held  responsible  for 
any  damage  occasioned  by  that  naturally 
flowing  on  plalntllTs  ground,  and  It  Is  not 
made  to  appear  that  the  Increased  flow  con- 
tributed appreciably  to  the  Injury.  Tbe  rec- 
ord Is  in  the  same  condition  with  respect  to 
the  diversion  of  the  water  which  ordinarily 
flowed  through  the  culvert  to  the  north  to 
the  diagonal  passageway.  Its  quantity  or 
effect  is  not  shown  by  any  evidence,  nor  does 
it  appear  that  this  change  or  the  location  of 
the  diagonal  culvert  would  have  occasioned 
any  injury  had  plaintilTB  tract  of  land  been 
at  grade.  No  damage  having  been  proven, 
the  district  court  rightly  directed  a  verdict 
for  defendant    AfBrmed. 


EGGERT  T,  TBMPLBTON  et  al. 
(Supreme  Court  of  Iowa.     Feb.  5,  1901.) 

TOWNS— DRAIN  OF  PRIVATB  PROPBiRTT— COST 
—LIABILITY  OF  TOWN. 

1.  Where  the  committee  on  streets  of  a  town 
ordered  drain  tiles,  pursuant  to  a  resolution  of 
the  town  council  granting  a  petition  for  an 
outlet  to  tile  drains,  so  that  cellars  and  lots  in 
certain  blocks  might  be  properly  drained,  the 
drains  being  of  benefit  only  to  private  prop- 
erty, and  of  no  use  for  the  drainage  of  the 
streets,  the  town  was  not  liable  therefor. 

2.  \Vhere  there  is  no  dispute  but  that  certain 
tile  were  purchased  and  used  by  town  officers, 
not  for  the  purpose  of  improving  the  streets  or 
alleys,  but  for  the  sole  purpose  of  draining  pri- 
vate property,  and  the  court  charged  the  jury 
that  if  they  found  such  to  be  the  fact  the  town 
was  not  liable  therefor,  though  the  council  at- 
tempted to  ratify  the  purchase,  it  is  the  duty  of 
the  jury  to  obey  such  instructions,  and  find 
in  accordance  with  the  undisputed  facts,  and 
a  verdict  contrary  thereto  should  be  set  aside. 

Appeal  from  district  court.  Cedar  county; 
W.  H.  Treichler,  Judge. 

Action  at  law  to  recover  the  reasonable 
value  of  certain  drain  tile  furnished  defend- 
ant town  at  Its  Instance  and  request  Trial 
to  a  jury,  verdict  and  Judgment  for  plaintiff, 
and  tbe  town  appeals.    Beversed. 

Preston  A  MotBtt,  for  appellant 

DEEMBR,  3.  The  committee  on  streets 
and  alleys  of  the  defendant  town  ordered  the 
drain  tile  for  which  plaintiff  seeks  to  recov- 
er. It  was  ordered  pursuant  to  a  resolution 
of  the  town  council  granting  a  petition  for  an 
outlet  to  tile  drains,  "so  that  cellars  and  lots 
in  certain  blocks  might  be  properly  drained." 
The  drain  in  which  it  was  used  ran  from  tbe 
southeast  comer  of  a  certain  block,  diagonal- 
ly across  the  street,  to  the  block  lying  south- 
east of  the  one  first  mentioned.  From  that 
point  it  ran  in  a  southeasterly  direction 
across  tbe  adjoining  block  and  an  alley,  to  a 
creek,  into  which  It  emptied.  It  was  con- 
stmcted  for  tbe  sole  purpose  of  draining 
cellars,  and  was  laid  more  than  six  feet  be- 


low the  surface.  At  the  time  It  was  con- 
structed there  was  adequate  surface  drain- 
age for  the  street,  and  this  drain  was  not 
constructed  to  carry  off  surface  water,  except 
as  it  might  find  Its  way  into  adjoining  cellara. 
These  facts  are  practically  without  dispute. 
The  trial  court  gave  the  following  instruc- 
tions: "But  if  you  fail  to  find  that  said  tUe 
was  purchased  or  used  for  the  purpose  of  im- 
proving or  repairing  the  streets  or  alleys 
thereof,  or  if  you  find  that  the  same  was  pur- 
chased and  used  for  the  sole  purpose  of  drain- 
ing private  property,  then  said  town  is  not 
liable,  even  though  the  council  thereof  may 
have  subsequently  undertaken'  to  ratify  the 
same.  If  you  find  from  the  evidence  that 
the  tile  in  question  was  permitted  by  tbe 
town  of  Bennett  to  be  laid  across  Its  streets 
and  alleys  for  the  sole  purpose  of  draining 
private  property,  then  the  same  would  not  be 
a  public  improvement  of  the  streets  and  al'- 
leys  of  said  town,  and  it  would  not  be  liable 
therefor."  The  duty  of  the  Jury  to  foUoiw 
these  instructions  is  clear.  Had  it  done  so, 
it  would  have  returned  a  verdict  for  the  de- 
fendant. Instead  of  doing  so,  it  found  for 
the  plaintiff.  Defendant's  motion  for  a  new 
trial  should  have  been  sustained  on  tbia 
ground  alone.    Reversed. 


BUTTERFIELD  v.  TREIICHIiBR,  Judge. 
(Supreme  Court  of  Iowa.     Feb.  7,  1901.) 

COUNTT  BOARDS— MHrBTINOS-ADJOURNMHttlT 
—  INTOXICATINQ  LIQUORS  —  STATBMENT  OP 
CONSENT— CANVASS— CERTIORARI. 

1.  A  county  board,  having  disposed  of  ail 
business  before  it  at  a  regular  meeting,  ad- 
journed to  a  certain  date  for  the  purpose  of 
Canvassing  statements  of  consent  to  toe  sale 
of  intoxicating  liquors.  Held,  that  the  adjourn- 
ed meeting  was  a  continuation  of  the  regular 
meeting,  and  the  canvass  was  therefore  made 
at  a  regular  meeting,  as  required  by  Code,  $ 
2450. 

2.  The  appellate  court  may  properly  disre- 
gard a  question  not  referred  to  in  the  printed 
argument. 

3.  The  writ  of  certiorari  cannot  l>e  used  t» 
correct  mere  errors,  but  only  to  test  the  juris- 
diction of  an  inferior  tribunal. 

This  is  a  certiorari  proceeding  commenced 
In  this  court  to  review  the  action  of  W.  N. 
Treichler,  one  of  the  Judges  of  the  Eight- 
eenth Judicial  district  in  affirming  the  eoi> 
clusion  of  the  board  of  supervisors  of  Ced«r 
county  with  relation  to  certain  statements  of 
consent  to  the  sale  of  Intoxicating  liquors  in 
said  coxmty.  The  action  of  the  board  in  ap- 
proving said  statements  was  affirmed  by  the 
district  court  on  appeal,  and  this  writ  was 
sued  out  by  plaintiff  to  test  the  legality  of 
the  action  of  the  latter  trlbunaL    Dismissed. 

Charles  W.  Kepler,  for  plaintiff.  T.  B. 
Hanley  and  Wright  &  Wright,  for  defendant 

WATERMAN,  J.  On  the  day  of  the  gea- 
eral  election,  in  November,  1889,  statements 
of  consent  to  the  sale  of  intoxicating  liquors 
in  (Tedar  county  were  circulated  at  tbe  varl- 
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oua  polling  places.  The  board  of  superrlBors 
convened  in  regular  session  on  November 
IStb,  and,  baring  disposed  of  all  business  be- 
fore It.  adjourned  on  tbe  15tb  of  November 
to  December  5th  for  tbe  purpose  of  then  can- 
vassing tbese  statements  of  consent,  which  it 
was  anticipated  would  be  on  file  by  that  time. 
When  the  board  met  on  December  5th  no 
statement  had  been  filed,  and  another  ad- 
journment was  taken  to  December  26th.  On 
the  latter  day  the  statements  of  consent  were 
canvassed  by  the  board,  and  found  sufficient. 
The  principal  point  now  made  is  that,  as  this 
was  not  done  at  a  regular  session  of  the 
board,  its  actfon  was  without  authority,  and 
reliance  for  support  on  this  position  is  bad 
upon  the  case  of  Ellis  v.  Board,  40  Iowa,  301. 
It  was  held  in  that  case  that  where  the  board 
had  disposed  of  the  business  before  it,  and 
adjourned  to  a  future  day,  its  session  on  this 
latter  day  was  not  a  part  of  the  regular 
meeting.  It  is  provided  in  section  2450  of 
the  Code  that  the  canvass  of  statements  of 
consent  to  the  sale  of  intoxicating  liquors 
shall  be  conducted  by  the  board,  and  their 
finding  made  at  a  regular  meeting.  If  tbe 
rule  of  the  Ellis  Case  is  to  be  followed,  we 
must  hold  the  action  of  the  board  to  have 
been  Illegal.  It  will  be  noticed  that  no  au- 
thorities are  cited  in  that  case,  nor  Is  any 
reason  given  In  support  of  tbe  conclusion 
reached.  Certainly  it  Is  against  tbe  great 
weight  of  authority.  As  opposed  to  It,  see 
Burkelo  v.  Commissioners  (Minn.)  88  N.  W. 
108;  Banning  v.  McManus  (Minn.)  63  N.  W. 
635;  Town  of  Watervllie  ▼.  Commissioners, 
59  Me.  8S;  Inhabitants  of  Bethel  v.  Commis- 
sioners, 60  Me.  635;  Ex  parte  Mirande,  73 
CaL  370,  14  Pac.  888. 

Judge  Dillon,  in  his  work  on  Municipal 
CorporatJons  (volume  1,  |  237),  In  speaking  of 
a  city  council,  says:  "A  regular  meeting,  un- 
less special  provision  is  made  to  the  contrary, 
may  adjourn  to  a  future  fixed  day,  and  at 
such  meeting  it  will  be  lawful  to  transact  any 
business  which  might  have  been  transacted 
at  the  stated  meeting  of  which  it  is  but  the 
continuation."  We  take  this  to  be  a  correct 
statement  of  the  law  as  announced  by  the 
majority  of  the  cases.  Indeed,  so  far  as  we 
have  been  able  to  discover  after  a  careful 
examination.  It  is  the  rule  sanctioned  by  all 
the  authorities  except  the  Bills  Case.  It  is 
true  that  appellant  cites  also  tbe  case  of 
Scott  v.  Union  Co.,  68  Iowa,  588,  19  N.  W. 
067,  but  that  case  does  not  aid  him.  There 
the  adjournment  was  without  day,  and  there- 
after the  board  came  together,  and  did  the 
business  of  which  complaint  was  made. 

Let  us  now  look  for  a  moment  at  the  rea- 
son of  the  Ellis  Case.  The  board  of  super- 
visors can  meet  but  in  regular  or  special  ses- 
sion. A  special  meeting  can  be  held  only 
after  notice  published  in  two  newspapers  or 
posted  for  one  week  at  the  door  of  the  court 
house.  Section  420,  Code.  If  the  board  at  a 
regular  meeting  should  dispatch  all  business 
pending  before  it,  and  then  leam  of  some 


new  matter  demanding  immediate  attention, 
it  could  not  lawfully  dispose  of  the  same,  for 
the  regular  meeting  would  stand  adjourned 
by  operation  of  law,  on  the  completion  of  the 
business  actually  before  it  There  would  be 
nothing  to  do  but  avralt  tbe  call  of  a  special 
meeting,  or  delay  the  matter  until  tbe  next 
regular  meeting,  and  in  either  case  public  in- 
terests might  seriously  suffer.  So,  too,  if  the 
members  of  the  board,  when  talcing  an  ad- 
journment, suppose  there  is  some  pending 
business,  and  transact  business  thereafter, 
their  acts  would  be  void,  if  they  were  mis- 
taken in  tlie  matter,  for  tbe  adjourned  ses- 
sion would  not  be  a  lawful  meeting.  The 
only  reason  for  requiring  statements  of  con- 
sent to  be  canvassed  at  a  regular  meeting 
of  the  board  is  to  secure  publicity  in  the  pro- 
ceeding, but  this  Is  equally  well  assured 
where  an  adjournment  to  a  day  certain  Is 
entered  upon  the  records  of  the  board. 

It  is  true  the  Ellis  Case  announces  only  a 
rule  of  procedure,  and  has  stood  for  many 
years.  For  these  reasons  we  should  be  slow 
to  Interfere  with  it.  But  we  are  led  to  be- 
lieve that  tbe  rule  of  this  case  has  not  been 
generally  reco£;nized  by  the  tribunals  for 
whose  government  it  was  made,  and  we  are 
sure  that  Its  reafflrmance  now  would  lead  to 
confusion  In  business,  and  perhaps  to  serious 
public  loss.  For  these  reasons  we  decline  to 
follow  it,  and  must  bold  that  the  adjourned 
meeting  of  the  board,  on  December  26th,  was 
a  part  of  the  regular  November  meeting,  and 
tbe  action  of  the  board  was  therefore  legal 
and  valid.  We  may  say  here  that  tbe  au- 
thority of  the  Ellis  Case  has  been  impliedly 
questioned  by  this  court  in  Railroad  Co.  v. 
City  of  Council  Bluffs  (Iowa)  80  N.  W.  564, 
in  which  it  was  held  that,  for  the  purpose  of 
a  city  council  rescinding  its  action  in  a  cer- 
tain matter,  an  adjom'ued  meeting  would  be 
deemed  a  continuation  of  a  previous  regular 
meeting. 

2.  In  oral  argument  It  was  urged  that  the 
notice  of  the  board's  contemplated  action  was 
not  sufficient;  that  it  should  have  been  given 
10  days  prior  to  the  first  day  of  the  session 
of  the  board.  This  matter  is  not  referred  to 
in  the  printed  argument,  and  for  this  reason 
we  might  disregard  it  But  we  deem  it  prop- 
er to  say  that  the  notice  here  was  given  10 
clear  days  prior  to  the  hearing,  and  we  con- 
sider this  sufficient  under  section  2450  of  the 
Code. 

3.  Complaint  Is  made  because  the  trial 
court  submitted  tbe  Issues  to  a  jury,  and  tax- 
ed the  fees  of  a  large  number  of  witnesses 
to  a  plaintiff.  Both  of  these  matters,  it  er- 
roneous, might  have  been  corrected  on  ap- 
peal. The  writ  of  certiorari  is  never  used  to 
correct  a  mere  error,  but  only  to  test  the 
jurisdiction  of  an  Inferior  tribunal.  State  v. 
Roney,  37  Iowa,  30;  Ransom  v.  Cummins,  66 
Iowa,  137,  23  N.  W.  301.  The  trial  court 
clearly  bad  jurisdiction  to  rule  on  these  mat- 
ters. If  It  erred,  the  remedy  was  by  appeal 
The  writ  must  be  dismissed. 
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ROB  ▼.  McOAUGHAN  et  al. 
(Sapreme  Conrt  of  Iowa.    Feb.  6,  1901.) 

APPEAI/-DISMIS8AL-FINDINa8-CONCMI- 

SIVENELSS. 

1.  An  appeal  will  be  dismissed  where  tbe  no- 
tice was  not  served  in  time. 

2.  A  finding  of  the  trial  court  on  conflicting 
eridence  will  not  be  disturbed  on  appeal,  unless 
it  be  tbe  result  of  passion  or  prejudice,  or  so 
clearly  against  the  evidence  as  to  justify  tbe 
conclusion  that  it  is  not  the  result  of  an  honest 
and  fair  discretion. 

Appeal  from  district  court,  Polk  county; 
W.  A.  Spurrier,  Judge. 

Action  at  law  on  two  promissory  notes  ex- 
ecuted by  defendants  to  one  J.  A.  Roe,  and  by 
Roe  transferred  and  indorsed  to  plaintiff. 
Defendant  McCaughan  alone  appeared  and 
filed  answer,  pleading  that  be  was  a  surety 
for  his  co-defendant;  that  tbe  action  is  bar- 
red against  tbe  principal;  that  the  payee  re- 
leased the  principal  by  an  agreement  based 
on  sufficient  consideration,  without  bis  (the 
surety's)  consent;  that  plaintiff  Is  not  the 
owner  of  the  notes;  that  T.  S.  Roe  is  a  broth- 
er of  J.  A.,  and  plaintiff  a  son,  and  that  T. 
S.  was  a  guarantor  of  tbe  notes;  that  he  (T. 
S.)  paid  and  took  up  the  said  notes,  and  that 
the  same  were  delivered  to  him  after  ma- 
turity, and  before  the  pretended  a^signmeht 
to  philntlff;  that  T.  S.  Roe,  who  was  In- 
debted to  defendant  In  a  sum  exceeding  the 
amount  of  said  notes,  entered  into  a  contract 
with  him  (defendant)  by  which  he  agreed  to 
take  up  the  notes,  and  tnrn  them  over  to  de- 
fendant In  consideration  of  tbe  discharge  of 
so  much  of  bis  indebtedness;  that,  in  viola- 
tion of  bis  agreement,  he,  after  taking  up  the 
notes,  had  them  transferred  to  plaintiff,  aft- 
er maturity,  for  the  purpose  of  having  suit 
brought  thereon.  A  demurrer  to  the  division 
of  the  answer  pleading  tbe  statute  of  lim- 
itations was  sustained,  and  tbe  case  on  the 
remaining  Issues  was  tried  to  the  court,  re- 
sulting in  a  judgment  for  defendant.  Both 
parties  appeal,  but,  as  plaintiff  denominates 
himself  appellant,  he  will  be  so  called  In 
this  court.    Affirmed. 

Granger  &  Bennett,  for  appellant  Bar- 
croft  &  McCaughan,  for  appellee. 

DEEMER,  J.  The  case  was  tried  at  tbe 
January  term,  1897,  of  court,  and  a  Judg- 
ment was  entered  on  February  2,  1887,  dis- 
missing plaintiff's  petition,  no  time  being 
given  for  plaintiff  to  Ale  a  bill  of  exceptions, 
and  no  exceptions  being  taken  to  tbe  judg- 
ment, as  we  understand  it  Thereafter,  and 
on  July  8tb,  1897,  plalnUff  filed  a  motion  to 
set  aside  tbe  judgment  because  entered  by 
Inadvertence  and  mistake,  and  because  It 
deprived  plaintiff  of  his  right  of  appeal.  The 
record  shows  tbe  following  entries  relative 
to  this  motion:  "This  cause  came  on  for  hear- 
ing July  12, 1807,  upon  motion  to  vacate  judg- 
ment entry;  and  the  court,  being  fully  ad- 
vised in  the  premises,  sustains  said  motion, 
and  orden  that  tbe  entry  of  judgment  here- 


tofore made  herein  be  vacated,  and  set  aside; 
to  which  defendant  excepts.  And  now,  on 
this  20th  day  of  July,  1887,  this  cause  came 
on  for  hearing  before  the  court,  and  the  court, 
being  fully  advised  in  the  premises,  finds  that 
defendant  should  have  judgment  for  costs 
herein.  It  is  therefore  ordered  and  adjudg- 
ed by  the  court  that  the  defendant  do  have 
and  recover  of  and  from  the  plaintiff,  J.  O. 
Roe,  judgment  for  the  costs  herein,  taxed 
at  I ,  and  that  the  execution  issue  there- 
for. To  all  of  which  plaintiff  duly  accepts 
and  is  granted  sixty  days  time  within  which 
to  prepare  and  file  bill  of  exceptions  herein." 
It  is  claimed  that  all  tbe  foregoing  was  en- 
tered of  record  July  20th,  but  tbe  record  does 
not  sustain  tbe  contention.  Plaintiff's  no- 
tice of  appeal  is  from  the  Judgment  rendered 
on  July  20th,  and  defendant's  is  from  the 
ruling  of  July  12th  on  the  motion  to  set  aside 
the  Judgment  entered  February  2d.  As  de- 
fendant's notice  was  not  served  until  more 
than  six  months  after  he  says  tbe  ruling  of 
which  be  complains  was  made,  his  appeal 
must  be  dismissed.  If  the  notice  were  treat- 
ed as  timely,  still  we  discover  no  error  in  the 
ruling  of  which  he  complains.  The  motion 
was  not  for  a  new  trial,  but  to  set  aside  a 
judgment  entry.  There  was  no  need,  there- 
fore, for  a  new  trlaL  The  only  question  in- 
volved was  the  right  of  plaintiff  to  have  an 
exception,  and  time  for  filing  a  bill  of  ex- 
ceptions. A  proper  bill  was  filed  on  Feb- 
uary  3,  1887.  That  this  was  before  the  final 
entry  of  judgment  Is  of  no  consequence. 

2.  On  tbe  merits  the  questions  of  the  stat- 
ute of  limitations  and  of  the  discharge  of 
the  principal  debtor  are  not  of  tbe  case; 
the  former  by  reason  of  the  ruling  on  the 
demurrer  to  the  division  of  the  answer  ten- 
dering this  Issue,  and  the  latter  by  reason 
of  an  utter  lack,  of  evidence  to  support  It 
The  only  remaining  issue  presents  a  ques- 
tion of  fact  The  case  is  at  law,  and  was 
tried  to  the  court  without  the  Intervention 
of  a  Jury.  Its  finding,  however,  has  the 
force  and  effect  of  a  verdict,  and  will  not  be 
Interfered  with  unless  it  be  the  result  of 
passion  or  prejudice,  or  so  clearly  against 
the  evidence  as  to  justify  the  conclusion  that 
it  was  not  the  result  of  an  honest  and  fair 
discretion.  Saar  v.  Finkin,  79  Iowa,  61,  44 
N.  W.  538",  Walthelin  t.  Artz,  70  Iowa,  609, 
31  N.  W.  963;  Haskell  v.  City  of  Des  Moines, 
74  Iowa,  110,  37  N.  W.  6;  GIger  v.  Railway 
Co.,  80  Iowa,  482,  45  N.  W.  906;  Inghram 
V.  National  Union,  103  Iowa,  386,  72  N.  W. 
559;  Assurance  Co.  v.  Nell,  76  Iowa,  646,  41 
N.  W.  382.  It  is  not  oar  practice  to  set  out 
tbe  evidence  on  which  we  base  our  condu- 
siohs,  and  it  is  sufficient  for  the  purpose  of 
this  case  to  say  that  there  was  evidence  of- 
fered on  the  part  ef  defendant  which,  M 
uncontradicted,  would  have  been  sufficient 
to  justify  the  judgment  of  the  trial  court 
Tbe  mere  fact  that  this  was  contradicted  is 
not  controlling,  for  the  presiding  judge  had 
most  of  the  witnesses  before  him,  and  was 
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better  able  thui  we  to  yreigh  and  measure 
their  eyide&ce.  As  his  findings  are  not  with- 
out support,  we  wiU  not  interfere.    Affirmed. 


PERRY  T.  KASPAR  et  aL 
(Supreme  Court  of  Iowa.    Feb.  S,  1901.) 

IfORTOAGSS  —  POREX3LOSIIRB  —  ATTORNBy'S 
FEB— WRONGFUL.  ALLOWANCE— CORRECTION 
—PROCEDURE— RECORD— SIGNING  BY  JUDGE 
— PRESUMPTION- MOTION  TO  AMEND. 

1.  Under  Code,  |  386i,  providing  for  the  re- 
taxation  of  costs  on  the  application  of  any  par- 
ty aggrieved,  and  that  "in  such  retaxation  all 
errors  shall  be  corrected,"  error  in  the  allow- 
ance of  an  attorney's  fee  on  foreclosure  cannot 
be  corrected  by  such  a  motion,  since  the  right 
thereto  is  determined  as  a  part  of  the  judg- 
meut,  and  the  error  is  inherent  therein,  though 
the  fee  allowed  by  the  contract  is  to  be  taxed 
as  costs. 

2.  To  correct  a  record  onder  Code,  {i  243, 
244,  the  correction  must  be  made  during  the 
term  at  which  the  record  was  made,  as  provid- 
ed by  section  243. 

3.  It  must  be  presumed  on  appeal,  where 
nothing  otherwise  appears,  that  the  judge  did 
his  duty  in  signing  the  record,  pursuant  to 
Code,  !  242. 

4.  After  rendition  of  judgment  in  a  party's 
favor,  he  is  not  chargeable  with  notice  of  sub- 
sequent motions  in  the  cause  unless  actual  no- 
tice be  given  him,  and  after  the  rendition  of 
judgment,  the  signing  of  the  record,  and  the 
apparent  conclusion  of  the  case,  he  cannot  be 
bound  as  to  subsequent  proceedings  therein  by 
service  of  notice  on  his  attorney,  except  in 
cases  of  aippeal  and  retaxation  of  coats  and  like 
cases  specially  provided  for  by  statute. 

5.  No  relief  can  be  had  by  motion,  nnder 
Code,  §{  4091,  4093,  providing  for  the  correc- 
tion of  "mistalies  or  omissions  of  the  clerk,  or 
irregularity  in  obtaining  judgment  or  order," 
Tor  tfhe  wrongful  allowance  of  an  attorney's 
(ee  on  the  foreclosure  of  a  mortgage,  as  the  er- 
ror is  inherent  in  the  judgment  itself,  and  pro- 
ceedings for  correction,  on  the  grounds  enumer- 
ated in  section  4091,  should  be  by  petition,  un- 
der section  4094,  and  be  commenced  like  an 
original  action. 

Appeal  jfrom  district  court,  Pottawattamie 
oounty;    Walter  I.  Smith,  Judge. 

The  facts  to  be  considered  on  this  appeal 
are  as  follows:  In  October,  1894,  the  plain- 
tiff brought  salt  to  foreclose  a  mortgage  on 
certain  land  of  which  Agnes  Simanek  was 
then  owner,  Frank  3.  Kaspar  and  wife  being 
the  fnortgagees.  Agnes  Simanek  was  Joined 
as  party  defendant  Decree  was  entered  by 
default,  and  there  was  an  allowance  of  $120 
as  attorney's  fees,  the  statutory  Mdavlt  not 
t)elng  filed  with  the  original  papers,  but  on 
the  day  the  decree  was  entered.  At  the  same 
term  Agnes  Simanek  filed  a  motion  to  retax 
costs,  and  set  aside  the  allowance  of  attor- 
ney's fees,  on  the  ground  that  the  aflBdavit 
was  not  properly  filed,  but  no  action  was 
taken  thereon  at  that  term.  The  decree  was 
entered  January  22,  1895,  and  the  motion  to 
set  aside  the  allowance  of  attorney's  fees 
was  filed  March  26,  1S96.  The  property  was 
sold  on  execution  February  25,  1895,  to  the 
plaintiff  for  the  amount  of  the  Judgment,  In- 
cluding costs  and  attorney's  fees,  and  the  pay- 
ment therefor  made,  and  the  attorney's  fees 
were  paid  to  the  attorney,  James  B.  Melkle, 


who  receipted  for  the  same.  In  March,  189S, 
notice  was  served  on  the  attorney,  James  B. 
Meikle,  that  the  motion  filed  by  Agnes  Sim- 
anek would  be  called  for  hearing  March  26, 
189S.  Resistance  was  made  to  the  motion, 
and  one  or  more  affidavits  were  filed  by  each 
party,  and  on  the  hearing  of  the  motion  the 
allowance  of  attorney's  fees  was  set  aside 
for  failure  to  file  the  statutory  affidavit  with 
the  original  papers.  From  the  order  of  the 
court,  the  plaintiff  appealed.    Reversed. 

Duffy,  Gaines  &  Kelby  and  John  A.  Storey, 
for  appellant  Maync  &  Hazelton,  for  ap- 
pellees. 

McOLAIN,  J.  There  Is  no  contention  but 
that  the  allowance  of  the  attorney's  fee  was 
Improper.  Wilklna  v.  Troutner,  66  Iowa, 
557,  24  N.  W.  S7;  Sweney  v.  Davidson,  68 
Iowa,  386,  27  N.  W.  27&  The  question  Is 
whether  the  defendant  is  entitled  to  relief  In 
this  proceeding.  Appellant  contends  that  this 
is  a  motion  to  retax  the  costs,  and  that  such 
motion  does  not  readi  the  error  complained 
of.  In  this  position  we  think  appellant  is 
correct  The  statutory  provision  as  to  a 
motion  to  retax  costs,  which  was  in  force  at 
the  time  this  motion  was  originally  filed, 
was  the  .same  as  that  now  found  in  Code, 
§  3864,  as  follows:  "Any  person  aggrieved 
by  the  taxation  of  a  bill  of  costs,  may,  upon 
application,  have  the  same  retaxed  by  the 
court,  or  by  a  referee  appointed  by  the  court 
in  which  the  application  or  proceeding  was 
had,  and  In  such  retaxation  all  errors  shall 
be  corrected."  The  motion  here  contemplat- 
ed Is  not  a  motion  for  a  modification  of  a 
Judgment  or  decree  already  rendered,  but  to 
direct  the  court's  attention  to  the  action  of 
its  officers,  in  pursuance  of  a  judgment  or 
decree,  with  a  view  of  connecting  any  errors 
which  they  may  have  made.  Fairbalm  v. 
Dana,  68  Iowa,  230,  26  N.  W.  90.  While  It 
Is  true  that  the  attorney's  fee  allowed  by  the 
terms  of  the  contract  is  to  be  taxed  as  costs, 
nevertheless  the  right  to  such  fee  is  to  be 
determined  by  the  court  In  rendering  Judg- 
ment and  the  right  to  attorney's  fees  in  this 
particular  was  determined  by  the  court  in 
its  original  Judgment  The  propriety  of  the 
court's  action  could  then  have  been  tested, 
and  any  error  In  the  judgment  could  have 
been  corrected.  It  was  subject  to  the  same 
methods  of  review  and  correctlOTi  as  any 
other  portion  of  that  Judgment  It  was  not 
necessary  to  wait  for  the  action  of  the  clerk 
In  taxing  the  attorney's  fees  to  determine 
whether  any  error  was  committed.  There- 
fore It  was  incumbent  on  the  defendant  to 
proceed  to  question  the  correctness  of  the 
Judgment  and  he  could  not  raise  the  question 
by  a  motion  to  retax  the  costs.  The  neces- 
sity of  a  motion  to  retax  the  costs  before  ask- 
ing a  review  of  the  Judgment  In  that  respect 
on  appeal  is  that  In  an  ordinary  case  of 
taxation  of  costs,  the  question  to  be  raised 
by  the  motion  has  not  otherwise  been  pre- 
sented to  the  trial  court  and  no  question  not 
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Urns  preflented  can  be  considered  on  appeal 
But  th«  question  aa  to  the  right  to  attorney's 
fees  In  this  case  had  been  presented  to  the 
trial  conrt.  The  Judge  had  been  called  upon 
to  determine  whether  there  was  such  an  al- 
fldavlt  In  the  case  as  entitled  the  plaintiff  to 
have  a  Judgment  entered  for  the  attorney's 
fees.  In  reaching  his  conclusion  In  this  mat- 
ter, the  Judge  committed  an  error,  due  pcr- 
hfq)8  to  Inadvertence,  but  nevertheless  an  er- 
ror which  Inhered  m  the  Judgment  Itself. 
Therefore  the  relief  which  the  lower  court 
gave  was  not  proper  relief,  under  a  motion 
for  a  retazatlon  of  costs.,  Alnley  r.  Insur- 
ance Ca  (Iowa)  84  N.  W.'504. 

Appellee  contends  that,  while  this  motion 
may  have  been  Improperly  named.  It  really 
did  ask  relief  to  which  appellee  was  enti- 
tled, and  was  proi)erly  sustained  either  as  a 
laotion  for  the  correction  of  the  record,  un- 
der sections  243  and  244  of  the  present  Code, 
or  for  the  vacation  or  modification  of  the 
Judgment,  under  Code,  If  4081,  4093.  The 
-difficulty  with  the  fli«t  of  these  contentions 
is  that  Code,  {  243,  provides  that  the  record 
"may  be  amended  or  any  entry  therein  ex- 
punged at  any  time  during  the  term  at 
which  it  Is  made  or  before  It  Is  signed  by 
the  Judge."  The  correction  In  this  case  was 
not  made  during  the  term  at  which  the  record 
was  made.  There  Is  no  evidence  before  us 
as  to  when  the  record  was  signed  by  the 
judge,  but  Code,  S  242  (which  contains  sub- 
stantially the  same  provisions  as  were  in 
force  at  the  time  the  Judgment  was  entered), 
contemplates  that  the  records  shall  be  sign- 
ed at  the  term,  or  possibly  at  the  next  term; 
but  there  is  no  provision  by  which  the  sign- 
ing Is  to  be  postponed  beyond  the  succeed- 
ing term,  and  the  action  of  the  court  In  mod- 
ifying this  Judgment  was  not  taken  until 
three  years  after  the  Judgment  was  entered. 
It  must  be  presumed  that  the  Judge  did  his 
duty  In  regard  to  signing  the  record.  With- 
out attempting  now  to  determine  Just  what 
is  the  full  scope  of  Code,  K  243,  244,  It  seems 
clear  to  us  that  the  court  cannot,  on  a  mo- 
tion to  correct  the  record,  modify  a  Judg- 
ment duly  entered  and  proi)erly  made  'of  rec- 
ord many  terms  prior  to  that  at  which  the 
correction  is  attempted  to  be  made.  Certain- 
ly, the  'records  of  courts  are  not  to  be  left 
hung  up  in  an  ambiguous  position  by  reason 
of  the  pendency  of  some  motion  made  after 
the  entry  of  Judgmeht,  and  of  which,  as  is 
true  in  this  case,  the  opposite  party  was  not 
notified. 

In  this  connection,  it  Is  proper  to  refer  to 
a  contention  that  the  attoruey  for  the  ap- 
pellant had  knowledge  of  the  motion  at  the 
time  It  was  filed.  It  is  sought  to  charge  him 
with  l^nowledge  by  a  letter  set  out  In  ap- 
pellee's amendment  to  abstract,  purporting  to 
have  been  written  by  him  to  the  attorneys  for 
appellee  in  September,  is:)5,  saying  that  lie 
did  not  care  to  contest  that  part  of  the  mo- 
tion relating  to  attorney's  fees.  It  does  not 
appear  bow  this  letter  gets  into  the  record. 


bnt,  assuming  that  it  is  correctly  there,  it 
does  not,  in  our  opinion,  charge  the  appel- 
lant with  notice  of  said  motion.  After  the 
rendition  of  Judgment,  appellant  was  not 
chargeable  with  notice  of  motions  in  the 
case  except  as  notice  thereof  was  given. 
Wetmore  v.  Harper,  70  Iowa,  346,  30  N.  W. 
611;  Insurance  Co.  v.  Duffle,  67  Iowa,  175, 
25  N.  W.  117.  Surely,  it  Is  not  contemplated 
that,  after  the  rendition  of  Judgment  the 
signing  of  the  record,  and  the  apparent  con- 
clusion of  the  case,  one  who  was  a  party  to 
the  proceeding  can  be  bound  as  to  subsequent 
proceedings  by  the  mere  knowledge  of,  or 
'even  formal  notice  to,  the  attorney  who  acted 
in  the  case.  The  notice  necessarily  must  be 
such  notice  as  to  revest  the  court  with  Juris- 
diction, and  Jurisdictional  notice  could  not  be 
secured  by  service  on  an  attorney.  The  only 
exceptions  to  this  rule,  we  Imagine,  are  those 
where  the  statute  expressly  authorizes  a 
notice  of  further  proceedings  to  be  given  to 
an  attorney  who  appeared  In  the  case,  as, 
for  instance,  where  notice  of  appeal  Is  thus 
authorized,  or  authorizes  such  notice  by  im- 
plication, as  in  case  of  motion  to  retax  costs 
or  proceedings  to  amend  the  record,  as  au- 
thorized in  Code,  $  243.  The  attorney  who 
wrote  this  letter  did  not  at  this  time  appear 
In  court  in  behalf  of  appellant  with  refer- 
ence to  this  motion.  No  doubt  if  he  had  done 
80  with  authority  the  court  would  have  had 
Jurisdiction,  but  the  court  got  no  Jurisdiction 
whatever  over  appellant  with  reference  to 
this  motion  until  such  Jurisdiction  was  ac- 
quired In  1S98,  by  appearance  of  his  attor- 
ney In  resistance  to  the  motion.  Can  it  be 
supposed  for  a  moment  that  service  of  no- 
tice of  this  motion  In  1898  on  the  attorney 
who'  represented  plaintiff  in  the  court  in 
1805,  when  the  Judgment  was  rendered,  would 
revive  the  Jurisdiction  of  the  court  over  the 
party?  Such  contention  would  seem  to  us 
to  be  wholly  untenable.  We  conclude,  there- 
fore, that  the  court  had  no  authority  in  1888 
to  correct  the  record  duly  entered  In  1885, 
even  though  the  motion  under  which  such 
correction  was  made  was  filed  before  the 
end  of  the  term  at  which  the  Judgment  was 
entered,  it  not  having  been  filed  until  after 
the  Judgment  was  fully  entered  on  the  rec- 
ord. 

Finally,  with  reference  to  the  contention 
that  the  court  properly  sustained  the  motion 
In  1888  under  the  authority  of  Code,  f{  4091, 
4093,  we  have  to  say  that  the  motion  does  not 
come  within  the  grounds  of  correction  speci- 
fied In  section  4003,  which  are  "mistakes  or 
omissions  of  the  clerk,  or  irregularity  in  ob- 
taining Judgment  or  order."  If  it  had  been 
on  one  of  these  grounds,  It  might  have  been 
prosecuted  as  provided  by  that  section,  if 
"served  on  the  adverse  party  or  his 'attorney, 
and  within  one  year,"  but  it  Is  not  for  these 
grounds.  There  was  no  mistake  or  omission 
of  the  clerk,  nor  was  there  any  Irregularity. 
The  error  was  one  Inhering  In  the  Judgment 
itself.    Proceedings  for  correction  on  grounds 
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enumerated  in  Code,  §  4091,  are  to  be  bjr  peti- 
tion, under  Code,  {  40^,  and  the  proceedings 
are  to  be  commenced  as  those  In  any  other 
original  action.  The  action  of  the  court  in 
sustaining  the  motion  was  erroneous,  and 
must  he  reversed. 


LONG  T.  TRAVELLERS'  INS.  (». 
(Supreme  Court  of  Iowa.    Feb.  6,  1901.) 

ACCIDENT  INSURANCR-ACnON  ON  POLICY— 
DEFENSBJ— SELF-INFLICTED  INJURY— INTEN- 
TIONAL SHOOTING— QUESTION  FOR  JURY- 
CIRCUMSTANTIAL  EVIDENCE  —  MOTIVE  —  IN- 
TENT —  EVIDENCE  —  SUBJECTS  OF  EXPERT- 
TESTIMONY  —  INSTRUCTIONS  —  PLEADING  — 
PETITION— PARTICULARS  OF  INJURY— AVER- 
UBNT. 

1.  In  an  action  on  an  accident  policy  it  ap- 
peared that  plaintiff  had  gone  hunting  one  art- 
ernoon  out  into  the  conutry  about  two  miles 
and  back,  and  that  at  the  time  of  the  injury 
he  was  alone,  returning  the  gun  to  its  owner, 
from  whom  he  borrowed  it,  and  that  he  de- 
clared himself  unable  to  detail  the  circiimstan- 
ces  of  the  shooting,  sare  that  he  had  stopped 
to  buckle  his  overshoe,  and  then  removed,  as 
he  supposed,  all  the  shells  from  the  magazine 
of  the  gun,  and  that,  when  starting  to  move  on, 
it  went  off,  injuring  his  foot  Held,  that  cir- 
cumstantial evidence  was  properly  admitted  to 
establish  the  defense  of  intentional  shooting, 
as  defendant  must  of  necessity  hare  wholly 
relied  on  it. 

2.  In  an  action  on  an  accident  policy,  in 
which  plaintiff  claimed  to  have  accfdentally 
shot  himself  in  the  foot,  on  going  to  return  a 
borrowed  gun  after  his  retnrn  from  a  hunt- 
ing trip  of  about  two  miles  into  the  country,  it 
appeared  that  at  the  time  of  the  injury  he  was 
alone.  There  was  evidence  that  he  had  been 
talking  about  the  trip  for  weeks  prior  thereto. 
He  had  spoken  frequently  of  indemnity  procur- 
able from  accident  insurance  if  just  such  an 
event  occurred,  and  had  intimated  "smoothness" 
on  the  part  of  others  injured  and  indemnified. 
He  had  mentioned  a  presentiment  and  dreams 
of  the  loss  of  his  foot,  and  declared  his  purpose 
to  load  up  with  insurance  on  the  day  in  ques- 
tion, as  it  would  be  a  good  thing  to  fall  back 
on,  and  he  was  particular,  in  obtaining  some 
of  the  policies,  to  ascertain  what  portion  of 
the  foot  must  be  removed  to  entitle  him  to  in- 
demnity. At  the  time  he  was  insolvent,  and 
under  pressing  need  of  money  to  pay  insistent 
creditors.  The  policy  sued  on  was  for  $10,000, 
and  was  obtained  by  executing  a  premium  note, 
six  days  before  the  injury,  falsely  represented 
to  have  been  signed  by  his  wife  as  surety,  one- 
third  to  be  paid  on  the  loss  of  a  foot  or  hand. 
Within  an  hour  before  starting  on  the  trip  in 
question  he  also  procured  eight  insurance  tick- 
ets of  $3,000  each,  which  he  supposed  by  mis- 
take contained  similar  conditions.  Held,  that 
whether  the  wound  was  self-inflicted  was  for 
the  jury. 

3.  Evidence  was  rightly  received,  as  fixing^  a 
motive  therefor,  tending  to  show  plaintiff's  in- 
solvency, and  that  he  was  in  pressing  need 
of  money  to  pay  insistent  creditors. 

4.  It  was  also  proper,  as  evidence  of  an  in- 
tention to  defraud,  to  show  that  plaintiff  had 
falsely  represented  that  he  was  going  on  the 
road  as  a  collector,  and  would  be  able  to  pay 
the  premium  from  his  salary;  that  he  falsely 
represented  the  premium  note  to  have  been 
signed  by  his  wife  as  surety,  he  having  imi- 
tated her  handwriting;  that  he  kept  from  her 
the  fact  of  obtaining  insurance  aggregating 
$34,000,  when  accustomed  to  talk  such  matters 
over  with  her;  and  that  he  entertained  the 
agents,  while  preparing  his  policies,  with  the 
stories  of  others  being  injured  while  hunting, 
and  who  were  indemnified. 


6.  Plaintiff  wore  an  overshoe  OTer  a  slipper, 
and  the  evidence  tended  to  show  that  the  for- 
mer had  no  powder  stains,  and  was  split  down 
to  the  toe,  and  the  theory  of  the  defense  was 
that  the  muzzle  of  the  gun  when  discharged 
was  inside  of  the  top  of  the  overshoe,  and 
hence  must  have  been  voluntarily  placed  there 
for  that  purpose.  Held,  that  tlie  distance  at 
which  powder  stains  are  caused  by  firearms 
was  material. 

6.  The  distance  at  which  powder  stains  are 
caused  by  firearms,  and  the  probable  effects 
of  gas  generated  by  the  explosion  of  powder 
in  the  discharge  of  a  gun,  as  dependent  on  its 
proximity  to  the  person  of  one  claiming  to  have 
been  accidentally  injured  thereby,  are  subjects 
of  expert  evidence. 

7.  It  was  not  error  to  omit  special  reference 
to  expert  and  circumstantial,  evidence  intro- 
duced, if  instructions  correctly  announcing  the 
law  in  relation  thereto  were  not  requested. 

8.  An  instruction  characterizing  the  expert 
testimony  in  a  case  as  "made  up  largely  of 
mere  theory  and  speculation,  and  which  sug- 
gests mere  possibilities,"  was  properly  refused, 
since  it  inaccurately  defines,  and  severely  criti- 
cises, such  evidence. 

9.  In  an  action  on  an  accident  policy  defend- 
ed on  the  ground  that  the  wound  was  self-in- 
flicted, an  instruction  that  all  the  circumstan-* 
ces  to  warrant  snch  finding  must  be  consistent 
with  such  conclusion,  and  absolutely  incom- 
patible with  any  other  reasonable  hypothesis, 
states  a  rule  obtaining  only  in  criminal  cases, 
and  was  properly  refused. 

10.  If  no  exception  was  taken  at  the  time  to 
a  remark  of  the  court,  all  objections  thereto 
were  waived. 

11.  One  suing  on  an  accident  policy,  claiming 
to  have  accidentally  shot  himself  in  the  foot 
by  a  gun,  when  alone,  was  not  prejudiced  by 
bein^  reqnired  to  set  out  in  his  petition  the 
particular  circumstances  under  which  the  in* 
jury  was  received. 

Appeal  from  district  court,  Polk  countyt 
T.  F.  Stevenson,  Judge. 

Action  on  an  accident  Insurance  policy,  stip 
ulatlng  for  the  paymmt  of  an  Indemnity  of 
$10,000  In  event  of  death,  and  one-third 
thereof  upon  the  loss  of  a  hand  or  foot.  The 
plaintiff  lost  his  left  foot  as  a  result  of  li 
gunshot  wound  received  In  the  evening  of 
February  18,  1887.  Jndgment  was  entered 
on  a  verdict  for  the  defendant,  and  the  plain- 
tiff appeals.    Affirmed. 

Ayres,  Woodln  &  Ayres,  for  appellant 
Clark  &  McClaughlln  and  Cummins,  ■  Hewitt 
&  Wright,  for  appellee. 

LADD,  J.  The  discbarge  of  a  gun  Into 
plaintiff's  left  foot  at  about  7  o'clock  In  the 
evening  of  February  18,  1897,  rendered  am- 
putation necessary.  Durjng  the  afternoon  he 
had  gone  to  Valley  Junction  by  street  car, 
hunted  out  In  the  country  about  two  miles 
and  back,  and  tlien  returned  to  Des  Moines, 
having  killed  a  rabbit  and  a  crow.  At  the 
time  of  the  injui7  he  was  alone,  returning  the 
gun  to  its  owner,  from  whom  be  bad  bor- 
rowed It  that  morning.  The  circumstancea 
of  the  shooting  he  declared  himself  unable 
to  detail,  save  that  he  bad  stopped  to  buckle 
bis  overshoe,  and  then  removed,  as  he  sup 
posed,  all  the  shells  from  tbe  magazine  of 
the  gtm,  and  that  when  starting  to  move  on 
it  went  off.  This  brief  summary  makes  It 
evident  that  to  establish  Its  defense  that  the 
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shooting  was  Intentional,  and  not  accidental, 
the  defendant  must  of  necessity  bare  relied 
wholly  on  circumstantial  evidence.  The 
searchlight  of  truth  must  have  been  turned 
into  plaintiff's  mind,  and  his  hidden  purposes 
revealed.  The  limitations  of  human  nature 
are  such  that  we  can  only  learn  the  thoughts 
and  motives  of  others  through  legitimate  In- 
ferences to  be  drawn  from  what  they  do  or 
say.  For  this  reason,  the  objections  Inter- 
posed to  this  class  of  evidence,  stoutly  insist- 
ed on  by  appellant,  were  properly  overruled. 
The  instinct  of  self-preservation  is  such  that 
no  person,  however  sordid,  will  voluntarily 
mutilate  the  members  of  his  own  body,  even 
for  gain,  without  great  hesitation.  The  whole 
bein;;  recoils  in  the  first  instance  at  such  a 
thought,  and  It. cannot  be  said  in  any  case 
to  have  happened  until  after  brooding  o<ver 
the  design  for  a  considerable  time,  even  for 
days  and  weeks,  and  then  only  In  pursuance 
of  a  definite  plan.  It  was  proper  then  to  in- 
troduce evldeljce  tending  to  show  that  plain- 
tiff had  been  talking  about  this  seemingly 
unimportant  hunting  trip  for  weeics  previ- 
ous to  the  Injury;  that  he  bad  spoicen  fre- 
quently of  the  indemnity  procurable  from 
accident  insurance  in  event  of  the  loss  of  a 
band  or  a  foot  in  hunting,  and  had  Intimated 
"smoothness"  on  the  part  of  others  injured 
and  indemnified;  that  be  had  mentioned  a 
feeling  that  something  was  going  to  happen 
to  him  on  this  trip,  and  had  dreamed  of  the 
loss  of  his  foot;  that  he  declared  bis  pur- 
pose to  load  up  on  that  day  with  insurance, 
as  it  would  be  a  good  thing  to  fall  back 
on;  and  that  he  was  particular,  in  obtaining 
some  of  the  policies,  to  ascertain  what  por- 
tion of  the  foot  must  be  removed  to  entitle 
him  to  Indemnity.  So,  too,  an  overpowering 
motive  may  he  looked  for  in  such  a  case. 
Ordinarily  the  mere  love  of  money  would  have 
little  influence  In  inducing  a  person,  however 
corrupt,  to  tear  from  him  a  foot  or  a  hand. 
Bven  the  highwayman  and  the  burglar,  or- 
dinarily possessed  of  the  highest  degree  of 
physical  courage,  stop  short  of  this.  Evi- 
dence was  rightly  received,  then,  tending  to 
show  his  situation  in  life,  and  not  only  his 
insolvency,  but  that  those  who  had  made 
loans  to  him,  which  he  was  under  special  ob- 
ligations to  repay,  were  demanding  restitu- 
tion. In  other  words,  that  he  was  under 
pressing  need  of  money  had  a  tendency  to 
fix  a  motive  for  Inflicting  the  injury.  And 
when  we  have  added  that  the  policy  sued  on 
of  $10,000  was  obtained  by  executing  a  pre- 
mium note  falsely  represented  to  have  been 
signed  by  his  wife  as  surety  but  six  days  be- 
fore the  injury,  one-third  to  be  paid  on  the 
loes  of  a  foot  or  band,  and  that  within  an 
boor  before  starting  for  Valley  Junction  that 
day  he  procured  eight  insurance  tickets,  of 
$3,000  each,  which  he  supposed  to  contain 
■Imllar  conditions,  enough  has  been  said  to 
Indicate  that  the  question  of  whether  the 
wound  was  self-inflicted  was  solely  for  the 
Jury's  determination. 


2.  As  pointed  out,  plaintifTs  intention  in 
procuring  the  insurance'  policies  was  an  im- 
portant feature  of  the  case;  for,  if  he  so  did 
with  the  purpose  of  fraudulently  obtaining 
Indemnity,  this  was  one  of  the  circumstances 
constituting  the  scheme  ending  in  the  de- 
struction of  the  foot.  It  was  proper,  then, 
to  receive  evidence  showing  that  he  had 
falsely  represented  that  he  was  going  on 
the  road  as  a  collector  for  some  house,  and 
would  be  able  to  pay  the  premium  on  the 
policy  sued  on  from  his  salary  at  the  end  of 
a  month;  that  he  falsely  represented  the 
premium  note  to  have  been  signed  as  sure- 
ty by  his  wife,  himself  imitating  her  band- 
writing;  that  he  kept  from  her  the  fact  of 
obtaining  insurance  aggregating  $34,000  when 
accustomed  to  talk  such  matters  over  with 
her;  and  that  he  entertained  the  agents  while 
preparing  his  policies  with  stories  of  others 
being  Injured  while  hunting,  and  who  were 
indemnified  by  insurance  owing  to  the  ac- 
cident As  these  circumstances  might  not 
properly  be  included  in  the  application,  de- 
fendant was  not  prohibited  from  proving 
them  because  of  Its  failure  to  Indorse  them  on 
the  policy. 

3.  The  plaintiff  wore  an  overshoe  over  a 
slipper,  and  the  evidence  tended  to  show 
that  the  former  had  no  powder  stains,  and 
was  split  down  to  the  toe.  The  theory  of 
the  defense  was  that  the  muzzle  of  the  gun 
when  discharged  was  Inside  of  the  top  of 
the  overshoe,  and  hence  must  have  been 
voluntarily  placed  there  for  that  purpose. 
If  not,  how  came  it  to  escape  being  powder 
burned?  If  in  plaintiff's  hands,  as  he  de- 
clared, and  accidentally  fired,  the  muzzle  of 
the  gun  must  have  been  near  the  foot  The 
distance  at  which  powder  stains  are  caused, 
then,  was  a  material  inquiry,  and,  over  plain- 
tiff's objection,  C.  W.  Budd,  who  was  shown 
to  have  had  much  experience  in  handling 
firearms,  was  permitted  to  testify  at  what 
distance  the  shoe  would  have  been  burned, 
and  to  explain  why  the  burned  space  is  larger 
the  further  off  the  gun.  The  appellant  Insists 
this  was  not  the  subject  of  the  expert  evi- 
dence. We  think  otherwise.  It  may  be  that 
most  Jurors  know  bow  to  Are  a  gun;  but 
few,  If  any  of  them,  have  given  thought  con- 
cerning the  amount  of  heat  generated  by  the 
explosion  pf  powder,  or  to  the  relative  effect 
with  respect  to  the  distance  of  the  object 
hit 

4.  What  we  have  Just  said  applies  to  the 
objections  interposed  to  the  testimony  of 
certain  chemists.  It  is  quite  generally  known 
that  gas  is  generaited  by  the  explosion  of 
powder,  but  the  volume.  Its  explosion  pres- 
sure, and  what  will  be  Its  manifestation  if 
confined,  are  matters  of  scientiflc  knowl- 
ed^.  An  Important  Inquiry  was  whether  the 
rending  of  the  overshoe,  slipper,  and  wound 
to  the  foot  was  caused  by  the  sudden  passing 
of  a  charge  of  shot  merely,  or  In  part  was  the 
result  of  the  explosion  force  of  gas  generat- 
ed by  the  discharge  of  the  gun.    If  the  mr.z- 
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Ble  bad  been  at  some  distance,  the  gas  might 
have  In  large  part  escaped  in  the  air.  If  un- 
der the  lap  at  the  top  of  the  overshoe,  it 
would  be  somewhat  conflned,  likely  to  follow 
the  path  of  least  resistance,  and  might  tear 
the  shoes  and  affect  the  foot  The  probable 
effects  of  a  discharge  In  the  position  mention- 
ed might  be  readily  estimated  by  a  person 
possessed  of  scientific  knowledge  of  explo- 
sives. People  generally  give  no  attention  to 
such  matters,  and  Information  of  the  number 
of  pounds  pressure  to  the  square  inch  aa  the 
gas  leaves  the  gun,  and  that  its  volume  is 
2,500  times  that  of  the  powder,  would  fur- 
nish no  definite  idea  of  the  effect  when  di- 
rected at  a  particular  object,  far  and  near, 
nor  of  Its  probable  manifestation  when  some- 
what confined.  These  matters  are  not  of 
common  knowledge,  as  contended  by  appel- 
lant Only  one  of  special  learning  or  ex- 
perience with  explosions  would  be  able  to 
estimate  with  any  degree  of  accuracy  the 
effect  of  a  discharge  of  a  gun  In  the  posi- 
tions suggested,  and  for  this  reason  there 
was  no  error  in  receiving  the  opinions  of  the 
experts. 

5.  The  court  was  not  bound  to  Instruct 
specially  upon  every  class  of  evidence  re- 
ceived, and,  miless  instructions  correctly  an- 
nouncing the  law.  were  requested,  It  was  not 
error  to  omit  special  reference  to  the  sub- 
ject of  expert  and  circumstantial  evidence. 
The  one  on  expert  testimony  requested  char- 
acterized it  as  "made  up  largely  of  mere  the- 
ory and  speculation,  and  which  suggests  mere 
possibilities."  It  is  needless  to  say  that  such 
a  definition,  inaccurate  in  point  of  fact  and 
convejlng  a  severe  criticism  of  such  evidence, 
was  properly  refused.  That  defendant  re- 
lied on  circumstantial  evidence  was  quite  as 
well  known  to  the  Jury  aa  the  court,  and  the 
weight  of  such  evidence  essential  to  sustain 
the  defense  was  stated.  It  was  not  error, 
then,  to  refuse  instructions  on  these  points. 
Other  Instructions  requested  were  to  the  ef- 
fect that  all  the  circumstances  to  warrant  a 
finding  that  the  wound  was  self-inflicted  must 
be  consistent  with  such  a  conclusion,  and  ab- 
solutely Incompatible  with  any  other  reason- 
able hypothesis.  ^Sjjch  a  rule  obtains  in  crim- 
inal, not  civil,  cases.  In  the  latter  the  Ju- 
rors are  not  to  be  freed  from  all  reasonable 
doubt  but  to  find  for  the  party  in  w))ose  favor 
the  evidence  preponderates,  and  according  to 
the  reasonable  probability  of  truth.  1  Oreenl. 
Bv.  {  IZT] 

6.  ATost  of  the  rulings  on  the  admissibility 
of  evidence  have  been  disposed  of  by  what 
has  already  been  said.  The  others  are  so 
manifestly  correct  that  discussion  is  not  de- 
manded. The  competency  of  the  experts  to 
testify  was  established,  and  no  exception 
taken  to  the  remark  of  the  court  complained 
of.  In  falling  to  question  the  pn^rlety 
thereof  In  some  way  at  the  dme,  all  objec- 
tion thereto  was  waived.  The  plaintiff  was 
not  prejudiced  in  being  required  to  set  out 
In  his  petition  the  particular  circumstances 


under  which  the  injury  was  received.  The 
motion  to  strike  the  amendment  to  the  ab- 
stract is  overruled.  A  careful  examination 
of  the  entire  record  has  discovered  no  prej- 
udicial error,  and  the  judgmei::  is  a.'^imed. 


BALDWIN   V.   GERMAN   INS.    CO.    OF 
FREEPORT. 

SAME  V.  NEW  HAMPSHIRE  FIRE  INS.  CO. 

(Supreme  Court  of  Iowa.     Feb.  7,  1901.) 

INSURANCE— MORTGAOE  CLAUSE— INVALIDITY 
OF  POLICY— iJSTOPPBL. 
Where  an  insurance  policy  is  void  because 
of  vacancy  of  the  premises,  and  the  company, 
without  Itnowledge  of  that  fact  and  without 
consideration,  attaches  a  mortgage  clause  to 
the  policy  at  the  instance  ot,  the  mortgagee, 
also  ignorant  of  the  invalidity  of  the  poucy, 
and  the  mortgagee,  because  of  the  mortgage 
claim,  neglects  to  take  other  insurance,  the  in- 
surer is  not  estopped  to  set  up  the  invalidity 
of  the  policy  in  an  action  thereon  by  the  mort- 
gagee. 

Appeal  from  district  court  Pottawattamie 
county;  W.  H.  Greene,  Judge 

Actions  on  iwllcles  of  fire  Insurance.  Judg- 
ments for  plaintiff,  and  the  defendants  ap- 
pealed.   Reversed. 

McVey  &  McVey,  for  appellants.  Wright  & 
Baldwin,  for  appellee. 

GRANGER,  C.  J.  The  two  cases  were 
submitted  and  considered  together.  Tliey 
were  befc«e  in  this  court  submitted  Im  like 
manner,  and  the  opinion  will  be  found  in  105 
Iowa,  379,  75  N.  W.  326.  The  facts  are  there 
fully  stated,  and  restatement  of  them  is  un- 
necessary, except  to  have  in  mind.  In  a  gen- 
eral way,  the  Issues.  £iach  policy  contains 
a  provision  that  if  the  buildings  insured  shall 
beceme  vacant  the  policy  shall  be  void.  The 
answers  present  that  Issue,  and  the  facts 
ore  without  dispute.  On  the  other  appeal, 
the  policies  were  adjudged  void  for  that  rea- 
son. That  holding  Is  conclusive  on  this  ap- 
peal, unless  the  policies  have  validity  for  rea- 
sons to  be  considered. 

The  plaintiff  Is  trustee  for  the  Council 
Bluffs  Savings  Bank,  and,  as  such,  holds  the 
title  to  the  Insured  property  by  virtue  of  a 
trust  deed  securing  the  plaintiff  for  the  pay- 
ment of  a  large  amount  of  money  as  trustee 
of  said  bank.  The  policies  Issued  In  April, 
1891.  and  July  13,  1891.  The  plaintiff  took 
them  to  the  respective  agents  of  the  com- 
panies, with  mortgage  clauses  prepared  and 
attached  to  the  policies,  and  the  agents  sign- 
ed said  clauses.  These  mortgage  clauses  pro- 
vided that  any  loss  or  damage  which  "Should 
arise  under  the  policy  should  be  payable  to 
the  plaintiff,  as  trustee.  At  the  time  of  sign- 
ing these  clauses,  each  policy  was  void  be- 
cause of  nonoccupancy  of  the  premises,  but 
neither  agent  nor  the  plaintiff  knew  of  the 
fact  On  the  other  appeal  It  was  held  that 
as  the  policies  were  void  when  the  dauses 
were  attached,  there  being  no  consideration 
for  them,  the  attaching  of  the  clauses  did  not 
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rerlre  or  create  valid  contracts.  The  an- 
Birers  present  pleas  of  estoppel,  and  on  the 
other  appeal  It  was  simply  said  that  the 
pleas  of  estoppel  were  not  established  by 
the  evidence.  The  causes  were  reyersed  and 
remanded,  and  on  another  trial  below  some 
addlrional  evidence  was  taken,  directed  to 
the  issue  of  estoppel.  The  district  court 
found  with  the  plaintiff  on  such  Issne,  and 
the  oorrectiiess  of  that  finding  is  the  only 
question  we  have  on  this  appeal. 

It  appears  from  the  evidence  of  the  trus- 
tee, taken  on  the  trial,  that  be  reUed  on  the 
insurance  by  virtue  of  the  mortgage  clauses, 
and  because  of  such  reliance  he  did  not  get 
other  Insurance.  There  is  no  claim  tbat  ei- 
ther company  had  notice  of  the  nonoccupancy 
of  the  premises  by  which  the  policies  became 
void.  It  is,  then,  a  case  in  which  a  policy 
is  void,  and  the  company,  without  knowledge 
of  that  fact,  attaches  a  mortgage  .clause  to 
the  policy  at  the  Instance  of  a  trustee,  who 
is  also  ignorant  of  the  fact  that  the  policy  is 
void,  and  the  trustee,  because  of  the  mort- 
gage clause,  neglects  to  get  other  insurance. 
Is  the  company,  because  of  such  facts,  estop- 
ped to  deny  the  valldily  of  the  policy?  We 
think  not.  The  policies  had  been  valid,  and 
both  the  comp.inies  and  the  trustee  assumed 
them  to  be  so  when  the  clauses  were  at- 
tached, because  neither  had  been  informed  of 
the  vacancy  of  the  premises  which  rendered 
the  policies  void.  The  trustee  held  the  mort- 
gages, and  knew  of  the  terms  upon  whicu 
they  would  liecome  void,  and  was  certainly 
as  much  charged  with  knowledge  of  facts 
that  would  avoid  them  as  the  companies. 
The  companies  acted  at  his  instance,  without 
consideration,  merely  to  enable  him  to  take 
Insurance  that  would  otherwise  go  to  the 
beneficiaries  named  in  the  polides.  It  was, 
in  effect,  a  substitution  of  beneficiaries  under 
tbe  policies,  so  that  the  trustee  might  take, 
in  case  of  loss,  as  his  Interest  might  appear, 
instead  of  the  original  beuefldaries.  The 
situation  is  one  of  mutual  mistakes,  as  to 
which  neither  party  is  at  fault.  Why,  under 
such  circumstances,  attach  to  such  acts  on 
tlie  part  of  the  companies  the  obligations  of 
a  contract  where  none  existed?  If  a  party 
fails  to  qyeak  when  he  should,  his  silence 
may  estop  him  to  speak  afterwards  to  the 
prejudice  of  another,  if,  when  silent,  he  knew 
of  the  facts  of  which  he  should  have  spoken; 
but  if  he  had  no  knowledge  of  such  facts 
be  Is  not  estopped.  Davenport  Oent  R.  Co. 
V.  Davenport  Gaslight  Ck>.,  43  Iowa,  301.  The 
principle  is  febe  same  in  this  case.  The  trus- 
tee desired  to  be  substituted  so  as  to  receive 
payment  if  the  companies  became  liable  un- 
der the  policies,  and  nothing  more  was  ex- 
pected; and  that  much  the  companies  in- 
tended to  grant,  and  nothing  more.  If  the 
companies  had  then  Imowu  the  policies  were 
void,  and  by  silence  or  acts  had  misled  the 
trustee  to  his  prejudice,  the  case  would  be 
different.  Great  reliance  is  placed  on  Insur- 
ance Co.  T.  Bobn,  65  Fed.  1G5,  12  a  O.  A. 


531,  27  li.  R.  A.  614.  Without  intimating 
our  approval  or  disapproval  of  the  rule  and 
reasoning  of  that  case.  It  is  sufficient  to  say 
that  that  case  involved  no  question  of  es- 
toppel, as  in  these  cases.  In  these  cases,  on 
the  former  appeal,  we  held  that,  as  no  ctm- 
sideratlon  was  paid  for  the  mortgage  clauses, 
the  policies  being  void,  the  mortgage  clauses 
did  not  revive  or  create  valid  contracts.  If, 
then,  the  plaintiff  can  recover,  it  must  be 
because  the  companies  are  estopped  to  speak 
the  truth,  and  say  there  were  no  contracts, 
so  as  to  secure  the  advantages  of  that  adjudi- 
cation. In  the  Bohn  Case  It  is  said:  "The 
agreement  evidenced  by  this  mortgage  clause 
was  therefore  a  valid  contract  between  the 
mortgagee  and  the  insurance  companies, 
made  upon  sufficient  consideration,  for  the 
evident  purpose  of  protecting  the  Indemnity 
guarantied  to  the  mortgagee  by  these  com- 
panies against  destructioa  by  any  act  or 
neglect  of  the  mortgagors."  The  distinguish- 
ing fact  of  the  two  cases  is  this:  In  the  Bohn 
Case  the  mortgagee  made  a  valid  contract 
with  the  Insurance  companies  for  insurance 
under  the  mortgage  clause,  and  the  holding 
was.  that  by  virtue  of  that  contract  he  had  a 
right  of  recovery.  In  these  cases  there  is  no 
contract  liability,  and  the  question  is,  does 
the  doctrine  of  estc^pel  prevent  companies 
from  saying  so?  Surely,  to  Justify  a  recovery 
on  such  grounds,  the  rule  should  be  undoubt- 
ed, and  we  are  not  cited  to  any  case  where 
such  a  rule  has  been  announced.  It  Is  to  I>e 
kept  in  mind  that  the  mortgage  clauses  in 
these  cases  are  not  held  void  because  of  facts 
existing  at  the  Inception  of  the  insurance 
contract,  but  the  policies  became  void  be- 
cause of  conditions  subsequently  broken,  and 
the  mortgage  clauses  were  never  of  force 
because  of  no  consideration  for  their  support. 
These  cases,  as  now  presented,  in  no  way  in- 
volve the  construction  <rf  an  existing  con- 
tract, as  in  the  Bohn  Case.  We  are  also 
cited  to  Hastings  v.  Insurance  Co.,  73  N.  Y. 
141,  which  is  dted  with  approval  in  the  Bohn 
Case.  The  distinguishing  feature  of  the  case 
is  manifest  Subsequent  to  the  issuing  of 
the  policy  in  tbat  case,  the  mortgagee  ob- 
tained from  the  company  the  mortgage 
clause,  and  the  case  holds  that  the  mortgage 
clause  operated  as  an  independent  Insurance 
of  the  mortgagee's  interest,  and  the  right 
of  recovery  was  based  on  the  construction  of 
an  existing  contract,  as  to  whether  or  not 
it  was  affected  by  other  Insurance  taken  in 
violation  of  the  terms  of  the  policy.  It  was 
a  question  of  the  rights  of  the  parties  under 
a  contract  confessedly  valid,  and  not  one  of 
estoppel  only,  tn  show  the  invalidity  of  a  con- 
tract. We  think  the  defendants  are  not  es- 
topped to  deny  the  validity  of  the  mortgage 
clauses,  and  the  Judgment  in  each  case  must 
stand  reversed. 

NOTR  The  (orecoing  opinion  was  prepared 
by  GRANGER,  C.  J.,  and  after  Us  retirement 
from  the  bench  was  adopted  as  the  opinion  of  the 
court. 
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WATSON  T.  BROWN  et  al. 
(Supreme  Court  ot  Iowa.    Feb.  7,  1901.) 

CONTRACTS  —  MISRBa»RESBNTATIONB  —  PAIL- 
URE  OF  CONSIDERATION— RESCIS- 
SION—DAMAQBS. 

1.  Where  one  of  defendants,  unfamiliar  with 
machinery,  examined  a  machine  made  by  plain- 
tiff for  weaving  wire  fence,  and  it  was  agreed 
that  a  corporation  should'  be  formed  for  its 
manufacture,  plaintiff  to  give  his  time  and  use 
of  his  machine,  and  receive  wages  and  shares 
of  stock,  in  an  action  by  him  for  such  com- 
pensation, after  the  closing  of  the  factory,  the 
defense  that  the  machine  would  not  make  sala- 
ble cloth,  as  represented  by  plaintiff,  was  not 
met  by  the  fact  ot  the  examination  of  the  ma- 
chine by  the  defendant,  he  having  a  right  to  re- 
ly on  plaintiff's  representations. 

2.  It  would  be  presumed  that  defendant  re- 
lied on  plaintiff's  representations. 

3.  The  defense  that  the  machine  would  not 
make  salable  cloth,  as  represented  by  plaintiff, 
could  not  be  met  by  the  contention  that  be 
made  no  representation,  since  hia  offer  was 
equivalent  to  the  same. 

4.  Where  the  machine  did  not  produce  a 
marketable  article,  defendants  were  not  liable 
to  plaintiff  for  the  value  ot  the  stock  promised 
or  for  wages  after  the  time  when  they  notified 
him  that  the  agreement  was  a  nullity,  since 
there  was,  at  least,  a  mutual  mistake,  for  whicli 
a  right  of  rescission  is  given. 

5.  Where  the  manufacturers  informed  the 
maker  of  the  machine  that  the  contract  was  a 
nnllity,  and  a  few  weeks  thereafter  plaintiff 
sued  for  compensation  and  the  stock,  and  de- 
fendants in  their  answer  offered  to  return  what 
they  had  received,  the  offer  to  return  was  sufB- 
ciently  prompt  to  enable  them  to  rescind  the 
contract. 

6.  Plaintiff  should  bare  been  allowed  wages 
up  to  the  time  when  he  was  notified  that  the 
contract  was  rescinded,  he  not  having  been 
told  that  the  enterprise  was  at  an  enof  when 
the  factory  was  closed. 

Appeal  from  district  court,  Palo  Alto  coun- 
ty;  W.  B.  Quarton,  Judge. 

Action,  founded  on  contract,  to  recover  the 
value  of  certain  shares  of  stock  and  wages 
earned.  The  defendants  put  in  issue  plain- 
tifTs  right  to  recover,  and  ask  that  the  con- 
tract be  annulled,  and  that  an  accounting  be 
bad  between  them  and  plaintiff  in  the  mat- 
ters out  of  which  the  latter's  cause  of  ac- 
tion arose,  and  also  pray  Judgment  on  cer- 
tain items  of  charge  against  plaintiff.  On 
defendants'  motion,  the  cause  was  transfer- 
red to  the  equity  side  of  the  calendar.  From 
a  decree  in  plaintiff's  favor,  defendants  ap- 
peal.   Modified. 

E.  A.  Morllng,  for  appellants.  Carr  & 
Parker  and  B.  E.  Kelly,  for  appellee. 

WATERMAN,  J.  Prior  to  February  28, 
1898,  plaintiff  was  a  resident  of  Lanark,  III. 
He  was  a  machinist  and  inventor,  and  own- 
ed a  machine,  of  his  own  design  and  con- 
struction, for  the  manufacture  of  woven-wlre 
fence.  The  defendants  were  residents  of 
Westbend,  In  this  state.  Brown  was  a  bank- 
er, and  Growell  was  engaged  in  the  sale  of 
hardware  and  agricultural  implements.  De- 
fendants were  desirous  of  establishing  In 
Westbend  a  factory  for  the  manufacture  of 


woven-wire  fence.  They  learned  that  plain- 
tiff had  given  the  matter  of  making  sucb 
fence  attention,  and  had  a  machine  for  weav- 
ing it.  After  some  prelimiiiary  correspond- 
ence, and  after  defendants  had  seen  a  small 
sample  of  the  work  done  by  the  machine. 
Brown  went  to  Lanark  to  make  further  In- 
vestigation. Plaintiff  and  his  son  were  pres- 
ent at  this  interview.  The  machine  was  seen 
by  Brown,  and  a  few  feet  of  fence  were  wov- 
en In  his  presence.  After  some  conversation, 
to  which  we  shall  refer  more  speciflcally 
later  on,  the  following  contract  was  entered 
Into:  "E.  M.  Watson,  Lanark,  III.,  Carroll 
Co.,  first  party,  and  A.  C.  Brown  and  Walter 
Orowell,  of  Westltend,  Palo  Alto  Co.,  Iowa, 
second  party.  The  first  party,  for  and  in  con- 
sideration of  the  covenants  hereinafter  men- 
tioned, agrees  with  party  of  the  second  part 
to  engage  with  them  in  the  manufacture  of 
woven-wlre  fence  in  the  town  of  Westbend, 
Iowa,  on  the  following  terms  and  conditions, 
as  follows:  The  said  party  of  the  first  part 
agrees  to  furnish  one  fence  machine  of  bis 
own  invention,  and  now  owned  and  con- 
trolled by  him,  together  with  all  machines  of 
the  same  nature  now  In  existence  or  under 
construction  owned  or  controlled  by  said  first 
party,  together  with  all  future  improvements. 
First  party  further  agrees  to  superintend  the 
manufacture  ot  woven-wlre  fence,  and  con- 
struction of  all  new  machines,  and  all  im- 
provements In  the  factory  at  Westbend,  Iowa, 
and,  under  direction  of  second  party,  to  con- 
vey, [by]  bill  of  sale,  machines  now  in  his 
possession.  For  and  in  consideration  of  ttae 
above  covenant  to  be  kept  and  performed  by 
first  party,  the  second  party  agrees  to  pay  to 
the  first  party  $50  per  month  for  the  first 
six  months  for  services  rendered,  and  at  the 
expiration  of  said  time  his  wages  shall  be 
adjusted  according  to  prospects  and  circum- 
stances, and  to  further  issue  to  said  first 
party  $2,250  In  capital  stock  of  bis  company 
when  some  shall  be  Incorporated,  and  to  re- 
ceive $260  cash.  The  capital  stock  shall  be 
$10,000  when  incorporated.  Witness  oar 
bands  this  28th  day  of  February,  1898. 
[Signed]     E.  M.  Watson.    A.  0.  Brown." 

Plaintiff  shipped  his  machinery  to  West- 
bend, where  it  was  Installed  In  a  building 
erected  by  defendants,  and  In  April,  1898, 
he  began  the  manufacture  of  fence,  defend- 
ants furnishing  the  materials.  In  January, 
1809.  the  factory  was  closed  by  order  of  de- 
fendants, and  it  is  now  claimed  the  contract 
was  annulled  for  total  failure  of  considera- 
tion, in  that  the  machine  furnished  by  plain- 
tiff would  not  weave  a  salable  fence. 

No  Inconsiderable  part  of  the  testimony  Is 
devoted  to  an  attempt  to  show  what  repre- 
sentations In  relation  to  the  machinery  were 
made  by  plaintiff  to  Brown  at  the  time  the 
contract  was  executed.  Brown  claims  plain- 
tiff represented  that  the  machine  was  patent- 
ed, and  would  produce  from  8(X)  to  500  rods 
of  perfect  fence  per  day.  Plaintiff  denies 
having  said  that  he  had  a  patent  on  the  ma- 
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chine,  or  tbat  it  was  of  the  capad^  men- 
tioned, or  would  produce  perfect  fence.  He' 
shows  a  disposition  to  quibble  on  the  word 
"perfect,"  saying  that  no  product  of  human 
hands  or  brain  is  perfect.  Whatever  the  ex- 
act language  used  may  have  been,  it  Is  clear 
that  plaintiff  represented  the  machine  as 
capable  of  weaving  a  fence  that  would  be 
aalable  in  competition  with  other  wo.ven-wire 
fences  on  the  market,  so  far,  at  least,  as  its 
construction  was  concerned.  Indeed,  if  plain- 
tiff had  made  no  verbal  statement,  the  legal 
situation  would  not  be  different.  He  knew 
that  defendants  were  looking  for  a  machine 
to  weave  fence  that  was  to  be  sold  in  open 
market.  When  he  offered  his  machine  tor 
the  purpose.  It  was  equivalent  to  a  repre- 
sentation that  it  would  do  the  work  required. 
°  But  it  is  said  Brown  Investigated  for  himself. 
True,  he  went  to  see  plaintiff  and  his  ma- 
chine, but  It  can  hardly  be  said  that  he  did 
more  than  inquire  about  the  machine.  He 
had  no  special  luiowledge  of  machinery. 
This  machine  was  of  plaintiff's  own  inven- 
tion. Plaintiff  manifestly  knew  more  of  it 
than  any  other  person  could  learn  by  inspec- 
tion. Brown  was  certainly  wan-anted  in  re- 
lying on  what  plaintiff  said  about  it,  and  the 
law  will  presume,  under  the  circumstances, 
that  be  did  bo  rely.  Hicks  v.  Stevens  (111. 
Sup.)  11  N.  E.  241. 

We  now  reach  a  much-mooted  question, 
viz.  was  the  machine  capable  of  producing  a 
salable  fence?  We  think  the  overwhelming 
weight  of  the  testimony  is  to  the  effect  that  it 
was  not  The  design  or  pattern  of  fence  con- 
sisted of  several  horizontal  cables,  made  of 
two  wires  twisted  together,  and  at  frequent 
intervals  upright  pickets,  each  of  a  single 
wire,  were  firmly  woven  into  the  cable  twist. 
If  the  cables  were  not  held  equally  tense  in 
the  weaving,  some  would  be  longer  and  looser 
than  others  in  the  finished  product,  and  the 
fence  would  not  stretch  tight  and  even  oa 
the  posts,  so  as  to  leave  the  pickets  upright 
The  fence,  as  some  witnesses  say,  will,  under 
such  circumstances,  "buckle,"  or,  as  we  un- 
derstand it  hang  loose  and  awry  in  places; 
making  it  look  unsightly,  and  causing  it  to 
be  less  effectlye,  and  to  some  extent  less 
durable,  than  if  evenly  and  firmly  stretched. 
It  is  not  dispute^  but  that  the  defect  men- 
tioned was  in  all  the  finished  product  of  the 
maclilne  for  a  time  after  it  was  put  in  opera- 
tion. Plaintiff  admits  Its  work  was  not  satis- 
factory for  a  while.  To  remedy  this  defect, 
be  asked  of  defendants  and  obtained  certain 
damps  to  control  the  tension  of  the  cable 
wires  as  they  were  fed  to  the  machine. 
These,  when  tried,  were  not  a  success,  and  he 
procured  others.  He  claims  the  machine  did 
satisfactory  work  after  the  last  clamps  were 
put  on.  It  would  hardly  be  profitable  to  go 
through  the  300  pages  of  testimony  which  is 
abstracted,  and  most  of  which  Is  upon  this 
point,  and  set  out  the  evidence  upon  which 
we  rely.  Sufilce  it  to  say  that  we  have  all 
read  the  testimony,  and  unite  in  the  condu- 


;  sion  that  the  fence  produced  by  this  moChiBe 
I  was  not  a  salable  article  In  the  market.  If 
I  the  machine  did  not  produce  a  marketable 
article,  tben  the  conclusion  of  law  follows 
that  the  consideration  for  the  contract  be- 
tween these  parties  bos  wholly  failed,  and 
defendants  are  not  liable  to  plaintiff  under 
It  for  the  value  of  the  stock  promised,  nor 
for  wages,  after  the  time  when  they  notlflefl 
him  that  the  agreement  was  annulled.  "A 
mutual  mistake  as  to  the  nature  or  funda- 
mental qualities  of  the  subject-matter,  so 
that  it  goes  to  the  whole  substance  of  the 
agreement  and  renders  the  subject-matter 
contracted  for  essentially  different  in  kind 
from  the  thing  as  it  actually  exists,  may 
avoid  the  contract,  but  not  if  the  mistake 
Is  not  mutual."  aark,  Cont  298.  So,  In 
PoL  Ckmt  421,  It  Is  sold:  "But  sometimes, 
even  when  the  thing  which  is  the  subject- 
matter  of  an  agreement  la  specifically  ascer- 
tained, the  agreement  may  be  avoided  by  ma- 
terial error  as  to  some  attribute  of  the  thing; 
for  some  attribute  which  the  thing  in  fact 
has  not  may  be  a  material  part  of  the  de- 
scription by  which  the  thing  was  contracted 
for."  Irwin  t.  Wilson,  45  Ohio  St  426,  16 
N.  £.  200.  Where  one  agreed  to  put  in  a 
well  and  a  windmill  pump  that  would  supply 
defendant's  stock  with  water,  plaintiff  know- 
ing the  number  of  head  of  stock,  held  that 
defendant  could  rescind  on  a  failure  of  wa- 
ter supply,  even  though  the  season  was  un- 
usually dry.  Wernli  v.  Collins,  87  Iowa,  548, 
54  N.  W.  365.  See,  also,  Frltzler  v.  Robin- 
son. 70  Iowa,  600,  31  N.  W.  61;  Hood  v. 
Smith,  79  Iowa,  625,  44  N.  W.  903.  It  Is  ap- 
parent, from  the  terms  of  the  written  con- 
tract which  we  have  set  out,  that  defendants 
sought  to  obtain  a  machine  that  would  pro- 
duce a  "good"  fence,  in  the  ordinary  accepta- 
tion of  the  word,— a  perfect  fence.  And  it  is 
equally  clear  that  plaintiff  undertook  to  fur- 
nish such.  He  failed  to  do  so.  If  nothing 
more  can  be  said  of  the  transaction,  it  was 
a  mutual  mistake,  for  which  a  right  •of  rescis- 
sion is  given. 

We  have  not  overlooked  some  matters  of 
testimony  on  defendants'  part  that  are  made 
the  subject  of  severe  criticism.  Brown  says, 
although  the  contract  recites  that  a  company 
was  to  be  capitalized  for  $10,000  to  manu- 
facture the  fence,  he  had  not  in  fact  decided 
at  the  time  what  he  would  do  about  forming 
such  company,  and  both  be  and  Crowell  at 
one  time  gave  as  a  reason  for  closing  the 
factory  that  wire  had  gone  up  In  price.  But, 
If  the  defense  here  Is  made  out  neither  of 
these  matters  affects  defendants'  rights.  So 
far  as  these  facts  tend  to  Impeach  the  credi- 
bility of  the  two  defendants,  they  are  offset 
by  many  matters  which  tend  collaterally  to 
Impeach  plaintiff.  For  Instance,  the  latter 
testifies  that  the  value  of  the  machinery  and 
rights  which  he  transferred  to  defendants  by 
the  bill  of  sale  was  from  $25,000  to  $50,000. 
but,  when  they  offer  to  return  all  they  receiv- 
ed, he  refuses  to  take  It,  Insisting  that  the 
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contract  shall  stand,  so  that  be  may  recover 
under  It  less  than  $3,000. 

Z  It  Is  said  that  defendants  have  no  right 
to  rescind,  because  at  the  time  the  shop  was 
closed  they  did  not  at  once  offer  to  return 
-what  they  had  received.  This  action  was 
begim  only  a  tew  weeks  after  the  shop  was 
closed.  In  their  answeir  defendants  make  an 
offer  of  return.  This  was  sufficient.  Clapp 
V.  Greenlee,  100  Iowa,  686,  80  N.  W.  1040; 
Gould  V.  Bank,  86  N.  T.  88. 

3.  The  trial  court,  In  making  up  Its  finding 
in  plaintiff's  favor,  allowed  blm  $125  in 
wages  and  $2,250  as  the  value  of  his  stock, 
making  a  total  of  $2,375.  It  allowed  defend- 
ants, on  certain  Items  of  their  counterclaim, 
the  sum  of  $77.66,  leaving  a  net  balance  due 
plaintiff  of  $2,297.34.  We  think  plaintiff 
should  be  allowed  wages,  up  to  the  time 
when  he  was  notified  that  the  contract  was 
rescinded,  In  the  amount  fixed  by  the  trial 
court;  for  when  the  shop  was  closed  he  was 
not  told  that  the  whole  enterprise  was  at  an 
end.  and  he  went  on  making  plans  at  his 
bouse  for  a  new  machine,  which  had  pre- 
vlously  been  talked  of  between  him  and  de- 
fendants. Deducting,  then,  from  the  amount 
allowed  by  the  trial  court,  the  value  of  the 
stock,  $2,250,  and  we  have  left  the  sum  of 
$47.34,  for  which  plaintiff  should  have  judg- 
ment. Plaintiff  will  pay  three-fourths  of  the 
costs  of  this  appeal,  and  defendants  one- 
fourth.    Modified  and  afllrmed. 


TAYLOR  et  al.  v.  WELLS  et  al. 
(Supreme  Court  of  Iowa,    Feb.  7,  1901.) 

PARTNERSHIP— AGENCY— ACCOnNTINO— 
RBCEIVBR. 

1.  The  members  of  a  firm  atrthorized  one  of 
the  partners  and  another  to  sell  the  partner- 
ship property  for  a  certaia  snin  and  so  much 
more  as  they  could  get.  They  sold  for  a  larger 
amonnt,  depositing  the  sum  named  as  the  mini- 
mum selling  price  In  a  bank,  and  retaining  the 
excess.  A  defendant  bad  no  connectioa  with 
the  transaction  except  to  consent  to  the  sale 
as  attorney  for  one  of  the  partners,  and  he  was 
a  partus  in  the  bank  in  which  the  deposit 
was  made.  Held,  that  he  was  not  liable  for  any 
part  of  the  excess  retained  by  the  persons  sell- 
mg  the  property. 

2.  Where  the  only  assets  of  a  partnership  are 
the  proceeds  of  the  sale  of  its  property,  and, 
aside  from  the  collection  .and  aistribution  of 
such  proceeds,  the  purpose  of  the  co-partner- 
ship Is  ended,  a  referee  and  receiver  should  be 
appointed  to  close  its  affairs. 

Appeal  from  district  court.  Mahaska  coun- 
ty; John  T.  Scott,  Judge. 

Action  in  equity  for  an  accounting  and  for 
distribution  of  the  assets  of  a  partnership. 
Decree  was  rendered  in  favor  of  the  plain- 
tiffs. Defendants  appeal.  Modified  and  af- 
firmed. 

Bolton,  McOoy  &  Bolton,  for  appellanta. 
W.  R.  Lewis,  for  api)elleeB. 


GIVEN,  C.  J.  1.  The  following  named 
persons,  as  co-partners,  were  the  owners  of 
a  brick  and  tile  works  in  the  proportions 
named:  W.  H.  Taylor,  one-fifth;  Fred  Fish- 
er, one-fifth;  N.  Wells,  two-fifths;  W.  Jack 
Wymore,  (me-fifteenth;  A.  3.  Wymote,  one- 
fifteenth;  and  George  H.  Wymore,  one-fif- 
teenth. A.  J.  Wymore,  In  his  answer,  dis- 
claims any  Interest  in  the  assets  of  the  co- 
partnership, but  in  bis  testimony  he  shows 
that  he  is  owner  of  one-third  of  the  interest 
held  by  George  H.  Wymore.  These  owners, 
being  desirous  of  selling  the  property  and 
closing  the  partnership,  authorized  George  H. 
Wymore  and  W.  N.  Skinner  to  sell  the  same, 
which  they  did  to  one  Lindsey  White,  and 
received  as  consideration  his  one  promissory 
note  for  $400,  payable  in  cash,  two  notes  for 
$300  each,  and  two  for  $100  each,  payable  In 
brick  and  tile;  also  a  certain  house  and  lot 
The  $400  and  the  two  $300  notes  were  de- 
posited In  the  bank  of  E.  B.  and  W.  N.  Skin- 
ner fM:  the  ownera  G.  H.  Wymore  and  W. 
N.  Skinner  retained  the  two  $100  notes,  and 
they  caused  the  house  and  lot  to  be  conveyed 
to  a  person,  to  whom  they  sold  It,  and  they 
retained  the  proceeds  of  the  sale.  Plaintiffs 
claim  that  these  men  were  to  sell  the  brick 
works  for  not  less  than  $1,000,  and  as  much 
more  as  they  could  get  therefor,  and  that 
they,  therefore,  should  account  for  said  two 
notes  of  $100,  and  for  the  house  and  lot 
George  H.  Wymore  and  W.  N.  Skinner  claim 
that  they  were  authorized  to  sell  the  property 
for  $1,000.  and  are  entitled  to  keep  all  that 
they  got  over  that  sum.  There  Is  a  conflict 
In  the  evidence  as  to  what  this  agreement 
was.  We  are  satisfied,  however,  that  It  was 
as  claimed  by  the  plaintiffs.  The  court  found 
that  E.  B.  Skinner  participated  with  George 
H.  Wymore  and  W.  N.  Skinner  in  making  this 
sale,  and  held  him  liable  to  account  with  them 
for  the  two  $100  notes  and  the  proceeds  aris- 
ing from  the  sale  of  the  house.  As  we  under- 
stand the  evidence,  his  only  connection  with 
the  transaction  was  as  attorney  for  N.  Wells 
In  consenting  that  the  sale  should  be  made 
and  as  a  member  of  the  banking  firm  in  re- 
ceiving said  deposit  He  does  not  appear  to 
have  had  anything  to  do  with  the  two  $100 
notes,  nor  with  the  bouse  and  lot  nor  the 
proceeds  of  Its  sale,  and  therefore  should  not 
be  held  accountable  therefor.  The  only  as- 
sets of  said  partnership  are  said  proceeds  of 
the  sale  of  the  brick  and  tile  works.  Aside 
from  the  collection  and  distribution  of  these, 
the  purpose  of  the  co-partnership  Is  ended. 
The  condition  of  the  assets  Is  such  as  to  re- 
quire a  referee  and  receiver  to  close  affairs 
of  the  partnership.  The  decree  Is  modified 
in  so  far  as  It  holds  B.  B.  Skinner  account- 
able for  the  two  $100  notes  and  the  proceeds 
of  the  sale  of  the  house  and  lot,  and.  as  thus 
modified,  It  is  affirmed.  Modified  and  af- 
firmed. 
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GOODWIN  T.  GOODWIN  (two  cases). 

(Supreme  Court  of  Iowa.     Feb.  7,   1901.) 

HUSBAND  AND  WIFB— BSTOPPBLr-MARRIAQE— 
PRESUMPTION  OF  VAUDITY— HOMBSTELAD- 
DKED8— DESCRIPTION. 

1.  Where  a  wife  made  declarations,  in  ran- 
dom conversation,  that  her  husband  had  se- 
cured a  divorce  from  her,  and  it  was  not  shown 
that  they  were  communicated  to  any  party  in- 
terested in  the  matter,  or  acted  upon  by  any 
such  party,  she  would  not  be  estopped  by  such 
declarations  to  deny  the  divorce. 

2.  Where  a  man  was  married  to  two  women, 
the  i>resumption  of  the  validity  of  the  second 
marriage,  in  the  absence  of  other  evidence  of  a 
divorce,  would  not  overcome  the  presumption 
of  the  continuance  of  the  first  marriage,  in  a 
case  involving  property  rights. 

3.  Under  Code,  §  2d74',  providing  that  no  con- 
veyance of  the  homestead  when  the  owner  is 
married  is  valid  unless  the  husband  and  wife 
join  in  the  execution  of  the  conveyance,  a  con- 
veyance of  certain  property  by  G.,  without 
joinder  of  a  woman  with  whom  he  lived  on  the 
property,  but  who  was  not  his  lawful  wife,  was 
not  invalid. 

4.  Where  a  husband  conveyed  a  homestead 
occupied  b^  himself  and  his  wife,  and  the  wife 
did  not  join  in  the  conveyance,  the  failure  of 
the  wife  to  join  not  only  may  be  taken  ad- 
vantage of  by  her,  but  renders  the  conveyance 
invalid  for  anjr  purpose  by  virtue  of  Code,  § 
2974,  invalidating  conveyances  of  homesteads 
not  joined  in  by  the  owner's  wife. 

5.  That  a  deed  conveying  property  describ- 
ed it  as  being  in  the  city  of  Shellrock,  instead 
of  the  town  of  Shellrock,  did  not  invalidate  it. 

Appeal  from  district  coort,  Butler  connty; 
J.  P.  Clyde,  Judge. 

The  first  of  these  actions  is  brought  to 
quiet  title,  and  the  senmd  for  an  apportion- 
ment of  dower.  The  trial  court  rendered  a 
decree  toe  plaintiff  In  the  first  action,  and  la 
the  second  action  dismissed  the  plaintiff's 
petition.  Tbe  defendant  in  the  first  action 
and  the  plaintiff  In  the  second  action  appeal. 
The  cases  were  tried  together  In  the  lower 
court,  and  will  be  so  considered  here.  Decree 
in  first  action  reversed;  in  the  second,  af- 
firmed. 

Geo.  M.  Cialg  and  John  M.  Hemingway, 
for  appellants.  Geo.  A.  Mdntjrre  and  Gibson 
&  Dawson,  for  appellee. 

MeCLAIN,  J.  These  cases  Involve  three 
parties  and  four  parcels  of  land.  Tbe  parties 
are  Isabel  Caroline  Goodwin,  plaintiff  In  the 
first  action  and  defendant  In  the  second  ac- 
tion, who  claims  to  be  the  surviving  widow 
of  one  3.  W.  Goodwin,  deceased,  and  whom 
we  will  here  designate  as  his  second  wife, 
though  one  of  the  questions  in  the  case  is 
whether  she  was  his  wife  at  all  The  plain- 
tiff in  the  second  action  was  the  first  wife  of 
said  J.  W.  Goodwin,  and  also  claims  to  be  his 
widow,  and  she  will  be  designated  as  the 
first  wife.  The  defendant  In  the  first  action 
Is  the  son  of  3.  W.  Goodwin  and  his  first 
wife,  and  will  be  referred  to  as  Charles.  The 
parcels  of  land  involved,  as  to  which  different 
rights  are  claimed  by  the  different  parties, 
are  (1)  certain  lota  In  block  2  of  Shellrock, 
occupied  during  bis  lifetime  and  up  to  bis 
death  by  J.  W.  Goodwin  and  his  second  wife 


as  a  home  (these  lots  are  claimed  by  the  first 
wife  under  a  conveyance  from  J.  W.  Good- 
win, and  are  claimed  by  Charles  under  prior 
conveyance  from  the  same  grantee);  (2)  cer- 
tain lots  in  block  22  of  Shellrock,  claimed, 
respectively,  by  the  second  wife  and  by 
Cbajles  under  the  same  conveyances  as 
above,  but  not  constituting  a  part  of  tbe 
premises  occupied  ajs  a  home;  (3)  a  30-acre 
tract  in  the  S.  W.  %  of  the  S.  W.  %  of  section 
12,  township  91,  range  15,  In  Butler  county, 
claimed  by  the  second  wife  under  convey- 
ance from  J.  W.  Goodwin,  but  In  which 
Charles  claims  an  Interest  by  Inheritance 
from  his  father;  and  (4)  a  36-acre  tract  in 
the  N.  W.  %  of  tbe  S.  W.  \i,  of  tbe  same 
section,  also  claimed  by  the  second  wife  un- 
der conveyance  from  J.  W.  Goodwin,  but  In 
which  Charles  claims  no  Interest  The  first 
wife  asserts  and  seeks  to  have  set  off  a 
dower  right  In  all  four  of  these  parcels.  The 
first  action  was  brought  by  the  second  wife 
a^lnst  Charles  to  quiet  tltie  In  the  three 
tracts  to  which  he  makes  some  claim,  and  the 
second  action  Is  brought  by  the  first  wife 
against  the  second  wife  to  have  a  dower  in- 
terest apportioned. 

The  Issues  involved,  so  far  as  can  be  made 
out  from  the  pleadings,  evidence,  and  argu- 
ments of  counsel,  are  the  validity  of  the  con- 
veyance to  the  second  wife  from  J.  W.  Good- 
win of  the  two  parcels  of  lots  and  of  the 
30-acre  tract;  the  validity  of  the  conveyance 
as  to  the  30-acre  tract  being  questioned  on  the 
ground  that  it  was  procured  by  fraud  and 
undue  influence,  and  the  conveyance  as  to 
the  two  parcels  of  lots  being  contested  on 
the  same  ground,  and  also  on  the  ground  that 
J.  W.  Goodwin  bad  already  conveyed  these 
I>arcels  to  Charles.  The  second  wife  contests 
the  conveyance  to  Charles  as  being  invalid 
as  fraudulently  procured  and  without  consid- 
eration, and  also  Invalid  with  reference  to  the 
parcel  of  lots  in  block  2,  because  these  lots 
constituted  tbe  homestead  of  J.  W.  Goodwin 
and  tbe  second  wife  at  tbe  time  the  convey- 
ance to  Charles  was  made,  and  the  second 
wife  did  not  Join  therein.  Evidence  was 
also  introduced  by  plaintiff  In  tbe  first  action 
intended  undoubtedly  to  show  a  trust  on  her 
part  in  tbe  two  parcels  of  lots  conveyed  to 
Charles  antedating  such  conveyance,  and  In 
connection  with  this  claim  It  is  contended 
that  the  conveyance  to  him  was  without 
consideration.  Tbe  claim  of  Charles  of  an 
Interest  in  the  30-acre  tract  as  heir  Is  based 
on  the  contention  that  the  conveyance  of  that 
tract,  as  well  as  the  conveyance  of  tbe  two 
parcels  of  lots  to  the  second  wife,  was  never 
executed  by  J.  W.  Goodwin,  and  therefore 
that  Charles,  as  one  of  his  heirs,  Is  entitled 
to  a  share  In  that  tract  Tbe  first  wife  claims 
that  she  continued  the  only  lawful  wife  of 
J.  W.  Goodwin  until  bis  death,  and  Is  entitled 
to  dower  Interest  In  all  the  property  which 
he  conveyed  to  the  second  wife.  The  second 
wife,  however,  produces  a  quitclaim  deed  to 
this  property  from  the  first  wife,  which  is.  in 
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turn,  assailed  as  having  been  procured  by 
fraud. 

It  must  not  be  assumed  tbat  all  these  is- 
sues are  raised  in  the  pleaiUngs.  Many  of 
them  have  no  basis  on  any  suiUclent  allega- 
tion of  facts,  but  evidence  relating  to  all  of 
them  was  tumbled  ^nto  the  record  without 
objection,  so  far  as  appears,  and  all  of  them 
are  argued  on  one  side  or  the  other  by  coun- 
sel in  presenting  the  case  to  this  court  Now, 
while  it  is  by  the  constitution  and  statutes 
made  the  duty  of  this  court  on  appeal  to  try 
equity  cases  de  novo,  we  have  not  sui^KJsed. 
that  it  was  the  intention  that  this  court 
should  act  primarily  as  a  trial  court,  even  In 
such  cases.  If,  however,  parties  see  fit  to 
make  the  trial  court  merely  the  conduit 
through  which  to  pour  into  this  court  every 
possible  question  that  can  arise  in  a  case, 
without  securing  any  ruling  thereon  from  the 
trial  Judge,  we  Insist  that  it  is  not  our  duty 
to  do  more  than  a  trial  court  is  bound  to  do, 
and  that  is  to  render  a  decision  as  to  the  rights 
of  the  partie.«.  This  court  is  manifestly  at 
a  dtsadvant^e  in  acting  as  a  trial  court  It 
cannot  very  well  disregard  evidence  which 
is  wholly  incompetent  and  immaterial  under 
tlio  pleadings,  but  raises  entirely  new  issues, 
because  the  parties  may  perhaps  insist  that 
by  failure  to  raise  the  question  that  the  is- 
sues are  not  involved  In  the  pleadings,  that 
objection  has  been  waived,  and  all  the  issues 
presented  by  the  evidence  must  be  ti'ied. 
This  clearly  puts  the  party  who  is  seeking 
to  present  his  case  In  accordance  with  the 
Issues  presented  by  the  pleadings  at  a  disad- 
vantage. If,  Instead  of  securing  rulings  of 
the  trial  judge  on  the  questions  of  law  and 
fact  Involved,  the  parties  see  fit  to  come  to 
this  court  for  a  primary  adjudication  on 
these  various  questions,  they  cannot  expect 
us  also  to  exercise  the  functions  of  an  appel- 
late court,  and  discuss  on  the  authorities  all 
the  questions  which  may  possibly  in  any  way 
be  raised  in  the  case,  and  we  shall  content 
ourselves  with  stating  our  conclusions  on  the 
questions  which  are  presented  to  us. 

One  of  the  controversies  which  is  at  the 
bottom  of  the  difficulties  in  both  of  these 
cases  is  whether  the  so-called  second  wife 
was  lawfully  married  to  J.  W.  Goodwin.  The 
validity  of  the  marriage  to  the  first  wife  is 
not  questioned,  but,  in  order  to  support  the 
second  man'lage.  It  Is  contended  that  there 
was  a  divorce  from  the  first  wife.  No  de- 
cree of  divorce  Is  pijjven,  and  it  Is  conceded 
that  there  Is  no  record  of  any  such  divorce 
In  the  county  in  Wisconsin  where  the  first 
wife  and  J.  W.  Goodwin  last  lived  together, 
and  where  she  has  continued  to  reside  ever 
since  he  left  her.  It  is  sought  to  establish 
such  divorce  by  admissions  of  the  first  wife, 
by  proof  of  declarations  made  by  J.  W.  Good- 
win before  his  death.  In  May,  1896,  and  by 
the  presumption  in  favor  of  the  second  mar- 
riage In  Iowa,  which  is  conceded  to  have 
been  regular  In  form.  With  reference  to  the 
admissions  of  the  first  wife,  all  that  can  be 


said  Is  that  she  seems  to  have  supposed  for 
a  time  that  a  divorce  had  been  procured,  al- 
though she  at  no  time  claims  to  have  been 
a  party  to  any  proceeding  to  that  end,  nor 
to  have  been  served  with  notice  of  any  such 
proceeding.  Perhaps  she  was  not  greatly 
concerned  as  to  whether  her  husband  had 
procured  a  divorce  or  not  Inasmuch  as.  after 
leaving  her,  his  only  communication  with  her 
seems  to  have  been  In  connection  with  pro- 
curing from  her  a  sum  of  money.  At  any 
rate,  the  mere  understanding  on  the  part  of 
the  first  wife  that  her  husband  had  secured 
a  divorce  would  not  establish  that  fact,  nor 
would  she  be  estopped  by  her  declarations 
made  in  random  conversation,  not,  so  far  as 
is  shown,  communicated  to  any  party  inter- 
ested in  the  matter,  nor  acted  upon  by  any 
such  party.  The  mere  presumption  arising 
from  the  subsequent  marriage  might  be  good 
enough  evidence  in  some  cases,  but  certainly 
will  not  be  sufficient  to  overthrow  the  pre- 
sumption of  the  continuing  validity  of  the 
first  marriage,  in  the  absence  of  any  other 
evidence  of  a  divorce,  and  in  a  case  involving 
property  rights.  We  find,  therefore,  that  the 
first  wife  continued  to  be  the  lawful  wife  of 
J.  W.  Goodwin  until  his  death. 

The  invalidity  of  the  second  marriage  has 
a  bearing  upon  the  claim  made  by  the  second 
wife  that  the  conveyance  to  Charles  of  the 
lots  in  block  2  was  void  because  it  was  a  con- 
veyance of  J.  W.  Goodwin's  homestead  in 
which  his  wife  did  not  join.  On  this  point 
it  appears  to  be  contended  that  a  man  may, 
by  occupying  premises  as  a  home.  In  con- 
junction with  a  woman  who  is  not  his  lawful 
wife,  make  such  premises  his  homestead  in 
such  sense  tbat  he  cannot  convey  them  with- 
out her  joinder  in  the  deed.  The  question  of 
the  exemption  of  the  homestead  from  execu- 
tion is  not  here  involved.  The  provision  of 
the  statute  is  that  no  conveyance  of  the 
homestead,.  If  the  owner  is  married,  is  valid 
unless  the  husband  and  wife  Join  In  the  ex- 
ecution of  the  same  joint  instrument  Code, 
i  2974.  It  is  the  joinder  of  the  wife  which 
is  required,  and,  as  the  so-called  second  wife 
was  not  a  wife  at  all,  the  omission  of  her 
Joining  in  the  deed  would  not  render  It  in- 
valid. No  question  is  raised  as  to  the  neces- 
sity of  joinder  by  the  first  wife.  Counsel 
contend  that  the  failure  of  the  wife  to  join 
can  only  be  taken  advantage  of  in  behalf  of 
the  wife;  but  that  Is  not  the  law.  A  con- 
veyance of  a  homestead  occupied  by  husband 
and  wife,  in  which  the  wife  does  not  join, 
is  Invalid  for  any  purpose.  We  find  that  the 
conveyance  to  Charles  of  the  two  parcels  of 
lots  was  valid  in  this  respect  The  other  ob- 
jections to  the  conveyance  to  Charles  appear 
to  be  without  substantial  merit  The  evi- 
dence Introduced  to  show  a  trust  in  behalf 
of  the  second  wife  in  the  property  acquired 
by  J.  W.  Goodwin  Is  too  indefinite  to  justify 
us  in  giving  It  any  weight  With  reference 
to  the  contention  that  the  conveyance  to 
Charles  Is  Invalid  because  the  premises  are 
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described  as  being  In  the  city  of  Sltellrock 
Instead  of  the  town  of  SheUrock,  It  la,  In  onr 
opinion,  not  entitled  to  any  consideration 
whatever.  The  title  of  Charles  to  the  two 
parcels  of  lots  is  confirmed. 

On  the  other  hand,  the  conveyance  from 
J.  W.  Goodwin  to  the  second  wife,  covering 
the  80-acre  tract,  is  not  successfully  impeach- 
ed, and  we  sustain  it,  and  therefore  deny  to 
Cbarles  any  interest  therein  by  way  of  in- 
heritance. 

Finally,  we  have  the  question  as  to  wheth- 
er the  first  wife  is  entitled  to  dower  in  the 
property  conveyed  by  J.  W.  Goodwin  to  his 
second  wife.  This  question  Involves  all  four 
of  the  parcels  of  property  hereinbefore  re- 
ferred to.  Aside  from  the  question  whether 
the  first  marriage  was  ever  dissolved  by  di- 
vorce, which  we  have  already  considered, 
there  Is  involved  here  a  pretended  quitclaim 
deed  by  the  first  wife  to  the  second  wife, 
dated  April  23,  1896,— that  Is,  about  a  month 
before  the  death  of  J.  W.  Goodwin,— convey- 
ing to  the  second  wife,  in  consideration  of 
five  dollars,  all  the  premises  in  controversy 
In  this  suit  It  l8  contended  In  behalf  of  the 
first  wife  that  this  quitclaim  was  procured 
from  her  by  fraud.  Without  discussing  the 
evidence,  it  is  sufficient  to  say  that  we  do  not 
find  such  evidence  of  fraud  as  to  warrant  us 
in  disregarding  this  deed,  and  we  therefore 
hold  that  the  first  wife  is  uot  entitled  to  the 
relief  asked  in  her  action.  The  result  must 
be  that  the  decree  in  the  first  case  in  favor 
of  Isabel  Caroline  Goodwin  Is  reversed,  and 
the  decree  In  her  favor  In  the  second  case  is 
affirmed. 


STEWART,  County  Clerk,  v.  BOLE. 
(Supreme  Court  of  Nebraska.    Jan.  23,  1901.) 

PLBADINO—DBMTJRRER— COUNTY  CLBRK— RB- 
MOVAXr- MISCONDUCT  IN  OFFICE, 

1.  The  iDdefinitenesB  of  a  pleadine  is  no 
ground  for  demurrer,  but  the  defect  should  be 
raised  by  motion  to  make  more  definite  and 
certain. 

2.  It  is  official  misconduct  for  a  county  clerk 
to  permit  to  be  abstracted  from  hia  office  bal- 
lots committed  to  bis  official  care,  which  were 
cast  at  the  last  preceding  election. 

3.  He  cannot  urge  as  a  defense  to  a  proceed- 
ing to  remove  him  from  office  that  the  ballots 
■o  abstracted  possessed  no  evidential  value. 

(SyUabus  by  the  Court) 

Error  to  district  court,  Hitchcock  comity; 
Norris,  Judge. 

Proceeding  by  Edwin  Bole  against  William 
A.  Stewart  county  clerk,  to  remove  him 
from  office.  A  Judgment  of  removal  render- 
ed by  the  county  court  being  affirmed  by  the 
district  court  defendant  brings  error.  Af- 
firmed. 

John  T.  McClure  and  W.  R.  Starr,  for  plain- 
tiff in  error.  W.  8.  Morlan,  for  defendant 
In  error. 

NORVAIj.  a  J.    This  was  a  proceeding  In- 
stituted before  the  county  board  of  Hitch- 
8o  N.W,-8 


cock  county,  by  an  elector  of  that  eounty, 
to  remove  from  the  office  of  county  clerk 
<me  W.  A  Stewart,  under  the  provisions  of 
article  1,  c.  18,  Comp.  St,  to  which  office  be 
had  been  duly  elected.  The  complaint  filed 
contained  two  charges,— one  accusing  him  of 
having  permitted  one  John  W.  Cole  to  take 
certain  ballots  of  Hitchcock  county,  cast  at 
the  last  general  election,  from  the  office  of 
said  clerk,  and  mutilate  them,  to  prevent 
them  from  being  used  as  evidence  in  a  cer- 
tain quo  warranto  proceeding  then  pending 
in  the  district  court  of  said  county;  the 
other  making  the  same  charge,  except  that 
he  Is  accused  of  aiding  and  assisting  said 
Cole  and  one  Brown  in  so  taking  said  bal- 
lots. On  a  hearing,  Stewart  was  adjudged 
guilty  of  a  willful  neglect  of  duty,  and  re- 
moved from  office;  and  he  brings  the  record 
here  on  error  from  the  district  court  of  said 
county,  that  court  having  affirmed  the  find- 
ings of  said  board.  But  two  errors  on  the 
part  of  the  lower  court  are  alleged,— one  go- 
ing to  the  sufficiency  of  the  pleading;  the 
other,  to  the  weight  and  sufficiency  of  the 
evidence. 

We  will  examine  the  objection  to  the 
pleading  first  As  the  same  objection  ap- 
plies to  both  charges,  it  is  unnecessary  to 
copy  both,  and  we  will  therefore  content 
ourselves  with  setting  out  the  first  which, 
omitting  the  matters  of  inducement,  follows: 
"Said  accused,  as  such  county  clerk,  has 
been  guilty  of  willful  neglect  of  duty.  Speci- 
fication 1.  On  the  31st  day  of  January, 
1900,  there  was,  and  ever  since  has  been, 
and  now  Is,  pending  in  the  district  court  of 
said  county  a  certain  action,  wherein  one 
Henry  Lehman  is  relator  and  the  said  ac- 
cused is  respondent,  said  action  being  a  quo 
warranto  proceeding  Instituted  by  the  said 
Henry  Lehman  for  the  purpose  of  ousting 
said  accused  from  bis  said  office  as  county 
clerk  of  said  county;  and  in  said  action  the 
ballots,  poll  books,  and  returns  from  the 
various  election  precincts  of  said  county, 
used  and  voted  at  the  general  election  held 
on  the  7th  day  of  November,  1899,  were  ma- 
terial and  necessary  evidence  for  the  said 
relator  to  maintain  his  said  cause  of  action, 
and  said  accused  at  the  time  of  entering 
upon  the  duties  of  his  said  office,  to  wit,  on 
the  4tb  day  of  January,  1900,  received  from 
bis  predecessor  in  office,  and  had  in  his  cus- 
tody as  such  county  clerk,  all  ballots  and 
poll  books  used  and  voted  at  said  general 
election,  and  as  such  officer  it  was  his  duty 
to  safely  keep  and  preserve  said  poll  books 
and  ballots  for  a  period  of  twelve  months 
from  the  time  of  said  election.  At  the  time 
said  accused  received  such  ballots  and  poll 
books  on  said  4th  day  of  January,  1900,  said 
ballots  and  poll  books  were  in  packages  se- 
curely bound  and  sealed,  and  delivered  into 
the  care  and  custody  of  said  accused  on  said 
4th  day  of  January,  1900,  in  the  office  of  the 
county  clerk  of  said  county;  and  said  ac- 
cused,   well   knowing   the   premises,    know- 
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iogly,  willfDlly,  and  unlawfully,  for  tbe  pur- 
pose of  destroying  said  evidence,  permitted 
one  John  W.  Cole,  the  attorney  of  said  ac- 
cused In  said  quo  warranto  proceeding,  to 
take  from  and  away  from  the  office  of  the 
county  clerk  of  said  county  said  ballotB,  and 
retained  away  from  said  office,  in  the  sole 
custody  of  him,  the  said  John  W.  Cole,  for 
the  space  of  two  days,  during  which  time  the 
said  John  W.  Cole,  with  the  knowledge  and 
consent  of  said  accused,  broke  the  seals  of 
the  packages  containing  said  ballots,  and 
opened  and  examined  said*  ballots,  and  other- 
wise mutilated  and  destroyed  said  ballots, 
and  then  deposited  the  same  by  the  side  of 
a  public  highway  in  the  open  prairie  of  said 
county,  at  a  great  distance  from-  the  office  of 
the  county  clerk  of  said  county,  to  wit,  about 
six  miles,  ahd  there  left  said  ballots  without 
the  same  being  In  the  custody  or  charge  of 
any  one,  all  of  which  was  done  with  the 
knowledge  and  consent  of  said  accused,  and 
for  the  purpose  of  mutilating  and  destroying 
said  ballots,  and  preventing  them  from  being 
used  as  evidence  in  the  quo  warranto  pro- 
ceedings hereinbefore  mentioned." 

It  is  contended  that  the  complaint  Is  In- 
sufficient, In  that  it  did  not  charge  that 
Stewart  permitted  this  act  of  taking  the  bal- 
lots from  his  office  to  be  done  upon  some 
certain  day  between  the  time  he  was  In- 
ducted Into  office  and  the  day  the  complaint 
was  filed.  It  Is  doubtless  true  that  the  com- 
plaint did  not  designate  the  day  the  act  com- 
plained of  was  committed,  but.  In  the  ab- 
sence of  a  motion  to  make  more  definite,  it 
was  sufficient,  particularly  as  the  evidence 
fixes  the  time  on  a  day  subsequent  to  his 
having  been  Inducted  Into  office.  It  is  not 
claimed  that  the  Indefinlteness  complained 
of  in  any  wise  misled  Stewart  In  his  defense. 
Hence  there  was  no  Judicial  error  in  over- 
mllng  the  demurrer  to  the  complaint,  or  in 
overruling  objections  to  the  introduction  of 
evidence  upon  the  trial.  Moreover,  the  com- 
plalnt  discloses  that  the  abstracted  ballots 
first  came  into  Stewart's  hands  on  January 
4,  1900.  Therefore  the  act  charged  must 
have  been  committed  after  that  date,  and  be- 
tween the  time  he  took  the  office  and  the 
filing  of  the  complaint,  which  was  sufficient. 

The  second  assignment  of  error  urged  in 
the  brief  is  that  the  district  court  erred  In 
affirming  the  findings  and  judgment  of  the 
county  board,  for  the  reason  that  they  are 
not  supported  by  sufficient  proof.'  The  evi- 
dence is  too  long  to  quote,  but.  In  our  opin- 
ion, it  was  ample  upon  which  to  base  the 
findings  of  the  county  board.  Part  of  the 
evidence  Is  substantially  this:  Cole  was  em- 
ployed as  the  attorney  for  respondent  In  the 
quo  warranto  proceedings  mentioned  In  the 
complaint.  That  on  the  31st  day  of  Janu- 
ary, 1900,  Stewart  purposely  left  his  office 
open,  and  went  across  and  down  the  street, 
thus  affording  Cole  an  opportunity  to  enter 
the  office.  That  the  latter  did  so  during  said 
clerk's  absence,  takhig  with  him  an  empty 


I  grip  or  "telescope."  That  at  the  time  he 
entered  said  office  the  ballots  were  In  a.  box 
in  the  vault  of  said  office,  and  accessible  to 
him.  That  soon  after  Cole  left  said  office 
the  ballots  were  missed,  and  an  examination 
disclosed  the  fact  that  they  had  been -taken 
from  said  office.  That  the  next  day  an  offi- 
cer in  whose  hands  had  been  placed  a  war- 
rant for  the  arrest  of  Cole  on  the  charge  of 
stealing  the  ballots  met  him,  after  dark,  on 
a  road  several  miles  from  the  county  seat. 
That  upon  being  asked  to  stop  he  failed  to 
do  so,  but  urged  his  horses  forward,  and 
was  not  apprehended  until  at  the  end  of  a 
hard  chase  of  a  half  mile  or  more.  That, 
after  he  was  arrested  and  brought  to  the 
county  seat,  a  search  of  the  route  over  which 
the  chase  extended  disclosed  the  missing  bal- 
lots In  a  gunny  sack  lying  near  the  road 
over  which  his  team  had  run.  This  evi- 
dence, and  much  more,  not  abstracted,  con- 
nected Cole  with  the  ballots,  and  also  was 
sufficient  to  show  that  Stewart,  the  interest- 
ed party  in  the  quo  warranto  proceeding, 
gave  Oole  opportunities  for  the  theft  of  the 
ballots.  There  was  also  further  evidence 
that  Immediately  after  the  arrest  of  Cole  he 
and  Stewart,  with  others,  met  in  consnlta- 
tlMi,  during  which  Cole  assnred  them  that 
they  were  in  no  danger  of  conviction,  be- 
cause "they  had  no  evidence;  that  the  loop- 
holes were  too  big,  too  wide,  and  too  many," 
and  that  all  that  was  necessary  for  them  to 
do  was  for  certain  factions  to  stand  together, 
and  try  to  throw  suspicion  as  to  the  missing 
ballots  upon  a  certain  other  faction  in  the 
county,  by  making  it  appear  that  the  latter 
faction  had  taken  the  ballots;  and  that  they 
would  come  out  safely.  Certainly,  such  evi- 
dence, if  believed  by  the  county  board,  was 
amply  sufficient  to  sustain  its  finding  that 
this  clerk  had  been  guilty  of  willful  neglect 
of  his  duty  In  failing  to  keep  in  his  custody 
said  ballots. 

It  Is,  however,  contended  that  as  It  was 
shown  by  the  evidence  that  the  plaintiff  in 
the  quo  warranto  proceedings,  Lehman,  had, 
on  a  night  prior  to  the  time  the  ballots  were 
sealed  and  placed  In  the  custody  of  Stewart, 
slept  in  the  same  office  where  the  vault  con- 
taining them  was  located,  the  ballots  being 
unsealed,  this  rendered  them  incompetent  as 
evidence  In  the  quo  warranto  proceedings; 
and  it  would  therefore  be  no  dereliction  of 
duty  to  permit  or  connive  with  Cole  in  ab- 
stracting them  from  the  vault,  they  being 
only  so  much  "waste  paper."  A  sufficient 
answer  to  that  objection  is  that  the  evidence 
on  the  question  of  whether  the  vault  was 
accessible  to  Lehman  is  conflicting;  there 
being  evidenx»  to  the  effect  that  the  vault 
was  locked,  and  that  he  had  no  key  that 
would  unlock  It  Hence  the  mere  fact  that 
he  slept  In  this  office,  with  the  vault  contain- 
ing the  ballots  locked,  would  not  render 
them  Incompetent  Furthermore,  the  act  of 
the  attorney  of  accused  in  abstracting  these 
ballots  from  the  vault  and  keeping  them  at  a 
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distance  from  the  county  seat  for  two  days, 
ending  In  an  effort  to  get  tbem  out  ot  sight 
when  caught  with  them  In  his  possession, 
would  Indicate  that  up  to  that  time  the  bal- 
lots were  considered  of  value  somewhat 
aboTe  that  of  "waste  paper,"  at  least  More- 
over, whether  the  ballots  were  competent 
evidence  or  not  Is  wholly  unimportant  They 
were  committed  to  Stewart's  official  care  and 
keeping,  and  he  had  no  legal  or  moral  right 
to  i)ermlt  them  to  be  abstracted,  no  matter 
what  might  have  been  their  value  as  evi- 
dence. The  argument  advanced  by  Stewart 
In  Justlflcatlon  of  his  conduct  carried  to  its 
legitimate  extent,  would  sustain  him  in  de- 
stroying any  record  In  the  county  clerk's 
office  that  was  of  no  evidential  value.  To 
hUn  the  law  had  not  committed  the  power 
of  determining  the  evidential  value  of  rec- 
ords in  the  county  clerk's  office.  The  dis- 
trict court  was  entirely  right  in  sustaining 
the  finding  of  the  county  board,  and  the  judg- 
ment of  the  court  below  ia  affirmed. 


WATSON  T.  OOWLB& 
(Supreme  Court  of  Nebraska.    Jan.  28,  1901.) 

TAXATION— EXEMPTIONS— SCHOOI.   PROPBRTT. 

1.  Property  used  exclusively  for  school  pur- 
poses is  exempt  from  taxation  for  general  reve- 
nue. 

2.  A  person  who  claims  that  his  property  is 
not  subject  to  taxation  must  show  aflirmatively 
the  facts  rendering  it  exempt. 

3.  If  a  building  is  used  at  the  same  time  for 
school  purposes  and  as  a  family  residence  by 
the  person  having  charge  of  the  school,  it  is 
not  exempt  from  taxation  for  general  revenue, 
onless  the  residential  use  is  incidental  to  the 
other,  and  associated  therewith  in  such  wise 
as  to  be  regarded  as  part  of  it. 

4.  A  finding  which  has  substantial  support 
although  based  upon  conflicting  evidence,  will 
not  be  disturbed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Otoe  county; 
Jessen,  Judge. 

Action  by  Claude  Watson  against  Edward 
B.  Cowles.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

John  0.  Watson  and  J.  V.  Morgan,  for  ap- 
pellant C.  H.  Denney  and  W.  W.  Wilson, 
for  appellee. 

SULLIVAN,  J.  The  plaintiff,  Claude  Wat- 
son, is  the  owner  of  several  lots  In  Nebraska 
City  iqion  which  Is  sltnate  a  two-story  brick 
bniliUng.  The  pr<^)ert7  was  assessed  for  tax- 
ation and  taxed  nnder  the  general  revenue 
law  for  the  years  1896,  1897,  and  1898.  The 
building  during  those  years  was  leased  and 
used  for  school  purposes,  the  lessor  receiving 
an  adequate  rent  therefor.  The  tax  charged 
against  the  property  became  delinquent,  and 
tbe  defendant  Edward  B.  Cowles,  acquired 
by  purchase  at  private  tax  sale  the  Interest 
of  the  public  therein.  The  plaintiff  contends 
that  the  lots  were  exempt  from  taxation  dur- 
ing the  years  in  question,  and  asks  for  a  de- 


cree dissipating  the  cloud  created  by  tbe  pro- 
ceedings of  the  taxing  authorities.  The  trial 
court  made  a  general  finding  In  favor  of  the 
defendant  and  dismissed  the  petition.  The 
Judgment  cannot  be  entirely  sustained.  The 
property  was  used  exclusively  for  school  pur- 
poses during  the  year  1898,  and  was,  there- 
fore, not  subject  to  taxation  for  that  year. 
Upon  this  point  the  case  of  Scott  v.  Society, 
59  Neb.  571,  81  N.  W.  624,  is  decisive. 
Whether  the  building  was  used  exclusively 
for  educational  purposes  dtirlng  1896'  and 
1897  is  not  clear  from  the  evidence.  The  de- 
cision of  tbe  district  court  resolving  the  Issues 
In  favor  of  the  defendant  Is  to  be  construed 
as  a  finding  that  It  was  not  so  used.  It  Is 
conceded  that  Prof.  W.  H.  Barrett  the  lessee 
of  the  building,  was  conducting  therein  In 
1896  and  1897  a  commercial  and  preparatory 
school,  but  It  Is  claimed  that  he  occupied 
some  of  the  rooms  as  a  habitation  for  him- 
self and  family.  The  testimony  tends  to 
sui^ort  this  claim,  and  we  are  disposed  to 
think  that  the  trial  court  was  justified  In 
concluding  that  It  was  established.  The  bur- 
den of  proof  was  on  the  plaintiff.  He  was 
required  to  show  affirmatively  the  facts  that 
rendered  bis  property  exempt  from  taxation. 
The  evidence  warranted  the  court  In  finding 
that  Prof.  Barrett  occupied  the  building  with 
bis  family,  but  It  did  not  furnish  any  basis 
for  an  Inference  that  such  occupancy  had  any 
proper  relation  to  the  conduct  of  the  school. 
If  he  lived  In  the  building  as  a  matter  of 
mere  personal  convenience  or  advantage, 
and  not  because  It  was  necessary  lu  the  dls- 
(diarge  of  his  duties  as  an  educator,  or  to 
promote  the  success  of  bis  school,  then  It  Is 
evident  the  property  was  not  used  exclusive- 
ly for  school  purposes,  ajid  consequently  was 
not  exempt  from  taxation.  Red  v.  Johnson, 
63  Tex.  284;  Williams  College  v.  Assessors 
of  Wiliiamstown,  167  Mass.  505,  46  N.  E. 
8M.  The  taxes  for  1896  and  1897  are  valid, 
but  those  for  1898  are  void.  The  judgment 
is  reversed,  and  tbe  cause  remanded,  with 
direction  to  the  district  court  to  render  a  de- 
cree in  conformity  with  tbe  views  herein 
expressed.    Reversed  and  remanded. 


BANDAGE  v.   STATE. 

(Supreme  Conrt  of  Nebraska.    Jan.  23,  1901.) 

CRIMINAL    LAW— INSTRUCTIONS— CHEDIBIUTT 
OF  WITNESSEJS— PRINCIPAL— ACCESSORY. 

1.  Where  informers,  detectives,  or  other  por- 
Bons  employed  to  bunt  up  testimony  against 
the  accused  are  called  to  testify  against  him, 
he  is  entitled  to  an  instruction  to  the  jury  that 
in  weighing  their  testimony  greater  care  should 
be  exercised  than  in  the  case  of  witnesses  who 
are  wholly  disinterested.  Preuit  v.  People,  5 
Neb.  377,  followed. 

2.  Where  one  is  charged  as  principal  in  a 
felony,  he  cannot  be  convicted  as  an  accessory, 
and,  vice  versa,  where  one  is  charged  as  an  ac- 
cessory he  cannot  be  convicted  as  a  principal: 
and  where,  in  a  criminal  prosecution  against  a 
defendant  charged  as  principal  in  the  crime  of 
burglary,  the  jury  are  instructed  that  the  de- 
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fendant  may  be  fonnd  guilty  if  he  advised  and 
counseled  the  commissioo  of  the  crime,  such  in- 
Btmction  is  erroneous,  as  authorizing  a  conric- 
tion  as  an  accessory  on  an  information  charging 
him  as  principal  in  the  alleged  burglary. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Fillmore  county; 
Stubbs,  Judge. 

Floyd  Bandage  was  convicted  of  burglary, 
and  brings  error.    Reversed. 

F.  B.  Donlsthorpe,  for  plaintiff  in  error. 
The  Attorney  General,  for  the  State. 

UOLCOMB,  J.  The  plaintlCT  in  error  (de- 
fendant below)  was  Informed  against  and 
convicted  of  the  crime  of  burglary.  The  of- 
fense charged  was  alleged  to  have  been  com- 
mitted by  breaking  into  a  chicken  house  with 
Intent  to  steal,  and  stealing,  a  number  of 
chickens  therefrom.  The  evidence  on  which 
the  verdict  is  based  is  wholly  circumstantial. 
The  defendant  resided  at  Harvard,  Clay  coun- 
ty, and  was  engaged  In  the  business  of  buy- 
ing chickens  and  reselling  them  to  a  poultry 
dealer  doing  business  at  Hastings.  The  of- 
feuse  Is  alleged  to  have  been  committed 
about  17  miles  from  Harvard,  In  the  county 
of  Fillmore.  The  only  direct  evidence  tending 
to  show  the  defendant  to  have  been  at  or 
near  the  place  where  the  offense  Is  alleged 
to  have  been  committed,  and  In  the  county, 
was  the  testimony  of  one  witness,  residing  In 
the  neighborhood,  who  testified  that  on  the 
day  preceding  the  night  of  the  alleged  bur- 
glary the  defendant  called  at  hI6  residence 
and  made  Inquiries  respecting  the  purchase  of 
poultry.  The  testimony  of  this  witness  Is 
effectually  disproven  by  other  and  su£9clent 
evidence  showing  the  defendant  to  have  been 
at  home  during  the  afternoon  and  evening  of 
the  day  mentioned.  As  to  the  testimony  of 
the  witness  mentioned.  It  appears  to  have 
been  a  case  of  mistaken  Identity.  It  Is 
abundantly  established  by  the  evidence  that 
the  defendant  was  In  possession  of  the  stolen 
chickens  on  the  day  succeeding  the  night  of 
the  burglary.  He  claims  to  have  purchased 
them,  through  his  wife,  of  one  Ylret  Hawkins 
and  one  unknown  person.  The  theory  of  the 
state  Is  that  the  defendant,  a  brotber-In-law 
named  Ed.  Clark,  and  tbe  said  Viret  Haw- 
kins, who  appears  to  be  a  nephew  of  Clark, 
were  all  engaged  In  the  burglary  and  larceny. 
That  the  defendant  had  guilty  knowledge  of 
the  stolen  property  being  such  is,  we  think, 
fairly  Inferable  from  the  record.  Whether  as 
a  principal,  accessory,  or  as  one  receiving 
stolen  property  knowing  It  to  be  such.  It  Is 
not  necessary  or  proper  that  we  should  un- 
dertake herein  to  determine. 

On  tbe  trial  of  the  case  the  state  relied 
on  the  te&timony  of  a  witness  who  Is  a  mem- 
ber of  a  detective  association,  and  was  en- 
gaged in  procuring  evidence  to  establish  the 
guilt  of  tbe  parties  accused  of  the  crime. 
Tbe  witness  testified  to  his  work  as  a  detect- 
ive, certain  facta  which  were  offered  as  tend- 
ing to  establish  the  guilt  of  the  defendant. 


and  to  reputed  conversations  had  between  tbe 
detective  and  the  accused  relating  to  the  of- 
fense with  whicb  he  was  charged.  The  de- 
fendant, on  the  trial,  and  after  the  Introduc- 
tion of  such  testimony,  requested  an  Instruc- 
tion to  the  Jury  to  the  effect  that.  In  weigh- 
ing such  testimony,  greater  care  should  be 
exercised  In  relation  to  the  testimony  of  a 
detective  employed  in  hunting'  up  evidence, 
who  is  interested  in  or  employed  to  find  evi- 
dence against  the  accused,  than  In  other 
cases,  because  of  the  natural  and  unavoid- 
able tendency  and  bias  of  the  mind  of  such 
person  to  construe  everything  as  evidence 
against  the  accused,  and  to  dtsregrard  every- 
thing which  does  not  tend  to  support  a  pre- 
conceived opinion  of  the  matter  in  which  such 
person  is  engaged.  The  Instruction  was 
drawn  in  conformity  with  the  rule  as  an- 
nounced by  Lake,  C.  J.,  In  Preuit  ▼.  People, 
5  Neb.  377,  and  should  have  been  given. 
The  testimony  was  clearly  of  the  character 
which  entitled  tbe  defendant  to  an  Instruction 
that  It  should  be  weighed  with  greater  care 
than  that  given  by  disinterested  witnesses. 
Kastner  v.  State,  58  Neb.  767,  79  N.  W.  713. 
The  Jury  were  also  instructed.  In  the 
twelfth  Instruction  given  by  the  court  on  Its 
own  motion,  as  follows:  "You  are  Instructed 
that  if  you  shall  find  from  the  evidence  that 
the  defendant  obtained  possession  of  the 
chickens,  or  some  of  them,  that  were  stolen 
from  Mrs.  Brotherton,  If  In  fact  you  find  that 
any  were  stolen,  and  shall  further  find  from 
the  evidence  that  the  accused  had  knowledge 
at  the  time  of  receiving  said  chickens  that 
they  had  been  stolen  from  Mrs.  Brotherton, 
still  you  should  find  the  defendant  not  guilty 
of  the  crime  of  burglary  unless  you  further 
find  that  he  participated  In  the  burglary,  or 
that  he  counseled  or  advised  tbe  commission 
of  the  crime."  By  this  instruction  the  Jury 
were  authorized  to  find  the  defendant  guilty 
as  a  principal  although  the  Jury  may  have 
found  by  the  evidence  that  he  was  only  an 
accessory  to  the  crime.  This,  we  understand, 
cannot  be  done  under  tbe  laws  of  this  state, 
which  make  the  offense  of  an  accessory  In- 
dependent of  that  of  tbe  principal,  and  a  sub- 
stantive offense  in  Itself.  The  defendant  was 
charged  with  the  crime  of  burglary,  and  by 
the  Jury  was  found  guilty  as  charged.  Under 
the  instruction  this  verdict  was  warranted, 
even  though,  as  Is  more  probable  under  the  ev- 
idence as  we  understand  the  record,  they  be- 
lieved he  was  guilty  only  of  aiding,  abetting, 
or  advising  the  commission  of  the  crime,  and 
was  the  recipient  of  the  fruits  thereof.  In 
Casey  V.  State,  49  Neb.  403,  68  N.  W.  643, 
says  Post,  C.  J.,  writing  the  opinion  of  the 
court  (page  406,  49  Neb.,  and  page  644,  68 
N.  W.):  "In  those  states  where,  by  statute, 
the  distinction  between  principals  and  acces- 
sories has  been  abolished,  the  accused  may 
be  charged  either  as  a  principal  or  an  acces- 
sory before  the  fact,  or  both,  at  the  option 
of  the  pleader;  but  In  other  Jurisdictions, 
where,  as  in  this  state,  the  rule  of  the  com- 
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mon  law  has  not  been  relaxed,  one  not  pres- 
ent or  actually  participating  in  tbe  commis- 
sion of  tbe  crime  alleged,  bnt  wbose  offense 
consists  in  the  aiding,  inciting,  or  procuring 
of  its  commission  by  the  principal  offender, 
should  be  charged  as  an  accessory  before  the 
fact,  and  since,  as  has  been  said,  'the  law 
never  condemns  without  accusation.  •  •  • 
one  indicted  as  a  principal  In  a  felony  can- 
not be  convicted  of  being  an  accessory  be- 
fore the  fact,  or,  Indicted  as  such  accessory, 
cannot  be  found  guilty  as  a  principal  felon.' 
1  Blsh.  Cr.  Law,  t  803.  And  in  Wagner  v. 
State.  .43  Neb.  1,  61  N.  W.  85,  Irvine,  0., 
citing  *Whart.  Cr.  Law,  208,  asserts,  as  a 
familiar  rule,  that  no  conviction  as  an  acces- 
sory will  lie  under  an  Indictment  charging 
one  as  principal,  and  vice  versa."  It  follows 
from  what  has  been  said  that  tbe  judgment 
of  conviction  cannot  be  sustained,  but  must 
be  reversed,  and  a  new  trial  ordered,  which 
l8  accordingly  done.    Reversed  and  remanded. 


BROWN  V.  SLOAN  «t  al. 

(Supreme  Court  of  Nebraska.     Jan., 23,  1901.) 

FBADDUL,1!NT  CONVBYANCB— INBTRUCJTIONS— 
EVIDBNCB. 

1.  Wh^re  a  vendor  sells  and  transfers  his 
property  with  the  intent  and  purpose  of  hin- 
dering, delaying,  or  defrauding  his  creditorB, 
and  the  vendee  purchases  such  property  with 
knowledge  of  the  fraudnlent  intent  of  the  ven- 
dor, or  knowledge  of  such  facta  and  circumstan- 
ces as  would  put  a  prudent  man  on  inquiry, 
which.  If  pursued,  would  lead  to  a  knowledge 
or  notice  of  the  fraudulent  purpose  of  the  vendor, 
sncb  sale  and  transfer  are  fraudulent  and  void 
as  to  the  creditors  of  such  vendor. 

2.  Instructions  copied  in  the  opinion  Aeld  to 
correctly  state  the  law,  and  to  have  been  prop- 
erly given. 

8.  Instrnctions  requested  and  refused  held 
properly  refnsed. 

4.  Evidence  examined,  and  held  to  support 
the  verdict  of  the  jury  and  the  judgment  ren- 
dered thereon. 

(Syllabus  by  the  Conrt) 

Error  to  district  court.  Pawnee  county; 
Stull,  Jndge. 

Action  by  Sellna  F.  Brown  against  Joseph 
O.  Sloan  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Thomas  H.  Matters,  Henry  Matters,  and 
A.  S.  Tlbbets,  for  plaintiff  in  error.  Story 
&  Story  and  Lindsay  &  Raper,  for  defendants 
In  error. 

HOLCOMB,  J.  The  CMtroversy  in  this 
action  arises  between  the  creditors  of  one 
RoBlna  Marquardt  and  the  plaintiff  In  error, 
Sellna  F.  Brown,  over  a  stock  of  merchan- 
dise formerly  owned  by,  or  In  the  name  of, 
said  Marqnardt,  and  of  which  tbe  plaintiff 
In  error  claims  tbe  ownership  by  purchase. 
Marquardt  &  Place  were  the  owners  of  a 
stock  of  merchandise  located  at  Burchard. 
Sellna  F.  Brown  was  also  engaged  in  the 


same  business  at  the  same  place.  It  is  dis- 
closed by  the  evidence  that  In  April,  1891, 
Marquardt.  being  Indebted  for  merchandise 
in  the  stmi  of  three  or  four  thousand  dollars, 
sold  her  Interest  In  the  entire  stock  of  goods, 
—being  two-thirds  thereof,— and  the  goods 
were  Immediately  divided;  the  plaintiff  in 
error  taking  Marquardt's  two-thirds  Inter- 
est, as  the  vendee.  These  transactions  were 
made  by  D.  M.  Marquardt,  tbe  son  of  Roslna 
Marquardt,  and  who  was  conducting  tbe 
business  In  her  name.  There  Is  some  evi- 
dence tending  to  show  that  Marqnardt  first 
sold  to  one  Coates,  a  clerk  in  tbe  store  of 
plaintiff  in  error;  he.  In  turn,  selling  to 
Brown.  However  this  may  be,  the  transac- 
tions were  engaged  In  and  consummated  on 
behalf  of  the  purchaser  by  one  J.  D.  Brown, 
the  husband  and  business  manager  of  plain- 
tiff In  error,  and  who  had  knowledge  of  all 
the  facts  and  circumstances  surrounding  the 
one  or  the  two  transactions,  as  tbe  case 
may  be.  It  is  quite  apparent  that  Brown 
stood  in  no  more  favorable  light  than  did 
Coates,  conceding  him  to  have  been  the  pur- 
chaser in  the  first  instance.  The  consider- 
ation for  Marquardt's  interest  in  the  stock  of 
goods  was  two  quarter  sections  of  land  In 
Brown  county,  of  uncertain  value.  A  deed 
to  one  of  the  quarters  was  executed  In  favor 
of  D.  M.  Marquardt's  wife,  and  a  bond  for  a 
deed  to  the  other  quarter  was  made  out, 
also,  in  favor  of  the  wife  of  D.  M.  Marquardt. 
The  question  whether  the  sale  of  the  goods 
by  Marquardt  was  with  tbe  Intent  to  binder, 
delay,  and  defraud  the  creditors  of  Roslna 
Marquardt  was  fairly  submitted  to  the  jury; 
and  that  such  fraudulent  intent  did  .exist  as 
found  by  the  jury,  we  are  satisfied  Is  amply 
sustained  by  the  evidence.  The  gist  of  the 
controversy  Is  as  to  whether  the  transfer 
can  and  should  be  svolded  as  to  the  pur- 
chaser, the  plaintiff  In  error,  and  tbe  title 
by  which  she  claims  devested  for  tbe  bene- 
fit of  the  attaching  creditors  of  Marquardt. 
It  Is  Insisted  by  counsel  that  she  purchased 
the  goods  In  good  faith  and  for  a  full  and 
valuable  consideration,  and  without  any  par- 
ticipation in  any  fraud  that  may  have  been 
Intended  or  practiced  by  the  vendor,  and 
that  her  title  and  ownership  cannot  be  suc- 
cessfully assailed.  It  Is  urged  that  error  was 
committed  by  tbe  trial  court  in  submitting 
this  question  to  the  jury.  In  that  It  was  not 
required  that  before  the  sale  could  be  avoid- 
ed as  to  tbe  vendee.  Brown,  the  jury  must 
find,  not  only  that  the  vendw  entertained  a 
fraudulent  design  in  the  sale  of  his  property, 
but  also  that  the  vendee  participated  there- 
in, and  that  mere  knowledge  on  her  part 
of  the  fraudnlent  Intent  of  the  vendor  Is 
not  sufficient  to  avoid  the  sale  as  to  her. 
The  court  instructed  the  jury  on  this  point 
as  follows:  "The  conrt  instructs  the  jury 
that  the  law  requires  the  debtor  to  act  In 
good  faith  with  his  creditors,  and  apply  his 
property  not  exempt.  If  need  be,  to  the  pay- 
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meat  of  lils  debts.  U  lie  attempts  to  eva4e 
this  duty,  and,  for  the  purpose  of  hindering, 
delaying,  or  defrauding  his  creditors,  trans- 
fers his  property  to  others,  with  knowledge 
on  the  part  of  such  grantees  of  such  Intent, 
such  grantees  will  take  no  title  to  such  prop- 
erty, as  against  such  creditors  proceeding  to 
the  collection  of  their  claims  by  attachment 
up<xi  said  property."  Also:  "The  court  In- 
structs the  Jury  that  If  they  believe  from  the 
evidence  that  the  property  in  controversy 
was  sold  by  MarQuardt,  and  In  making  such 
sale  it  was  the  Intent  of  the  seller  to  hinder, 
delay,  or  defraud  his  creditors,  and  the 
plaintiff  purchased  such  goods,  and  by  her- 
self, or  her  agent  acting  for  her,  participated 
in  such  fraudulent  purpose,  or,  at  or  before 
the  time  such  sale  was  made,  had  knowledge 
of  audi  facts  and  circumstances  as  would 
have  aroused  the  suspicions  and  have  put  a 
reasonably  prudent  man  upon  inquiry,  which 
inquiry,  if  pursued,  would  have  led  to  the 
knowledge  or  notice  of  such  fraudulent  In- 
tuit on  the  part  of  the  seller,  then  In  such 
case  the  plaintiff  took  no  title  to  the  property 
so' conveyed,  as  against  the  creditors  of  the 
seller;  and  the  fact  that  the  plaintiff  may 
have  paid  a  valuable  consideration,  or  even 
full  value,  for  the  goods  will  not  render  such 
sale  good  as  against  the  creditors."  Both 
Instructions  are  excepted  to,  and  It  Is  argued 
that  the  instructions  are  erroneous,  because 
the  law  is  therein  held  to  be  that  the  fraud- 
ulent transfer  of  property  by  a  vendor  Is  in- 
validated as  to  the  vendee  if  she  had  knowl- 
edge of  the  fraudulent  intent  of  the  vendor, 
or  knowledge  of  such  facts  and  circumstances 
as  would  put  a  prudent  man  upon  inquiry, 
which.  If  pursued,  would  lead  to  knowledge 
or  notice  of  the  fraudulent  purpose  of  the 
vendor.  We  understand  these  two  Instruc- 
tions correctly  to  state  the  law,  as  has  been 
repeatedly  held  in  this  Jurisdiction.  Boll- 
man  V.  Lucas,  22  Neb.  796,  36  N.  W.  465; 
Coal  Co.  V.  Burnham,  52  Neb.  364,  72  N.  W. 
487;  Savage  v.  Hazard,  11  Neb.  323,  9  N.  W. 
83;  Temple  v.  Smith.  13  Neb.  513,  14  N.  W. 
527;  Beels  v.  Fiynn,  28  Neb.  575,  44  N.  W. 
732;  Farrington  y.  Stone,  35  Neb.  456,  53  N. 
W.  389;  Edwards  v.  Reld.  39  Neb.  645,  58  N. 
W.  202.  These  instructions,  with  others  of 
the  same  character,  were  applicable  to  the 
evidence,  correctly  stated  the  law,  and  were 
properly  given  to  the  Jury.  The  Instructions 
requested  by  plaintiff  In  error  were  drawn 
on  the  theory  that  active  participation  on  the 
part  of  the  vendee  in  the  fraudulent  purposes 
of  the  vendor  was  required  to  be  established 
by  the  evidence,  before  the  sale  could  be 
avoided  as  to  such  purchaser.  These,  as  we 
have  seen,  do  not  accord  with  the  principle 
enunciated  in  this  Jurisdiction,  and  were 
therefore  properly  refused.  We  find  no  er- 
ror in  the  record.  The  verdict  of  the  Jury 
is  supported  by  the  evidence,  and  the  Judg- 
ment Is  in  conformity  with  Jaw,  and  should 
be  affirmed. 


SHARP  V.  STATE. 

(Supreme  Court  of  Nebraska.     Jan.  23,  1901.) 

CRIMINAI,     LAW  —  INFORMATION  —  VBRinOA- 

TION—FIUNG— LARCENY-  PORMBE 

J£»PARDY— EVIDBNCS. 

1.  A  clerk  of  the  district  court  may  properly 
take  verifications  of  information  in  criminal 
cases. 

2.  It  is  sufficient  if  an  Information  is  verified 
by  the  county  attorney  on  information  and  be- 
lief. 

3.  It  is  unnecessary  to  obtain  leave  of  court 
before  filing  an  information  in  a  criminal  case. 

4.  An  information  charging  larceny  sufficient- 
ly described  the  stolen  property  as  "fifty-five 
coats,  each  coat  of  the  value  of  five  ^lollai's; 
fifty-five  vests,  each  vest  of  the  value  of  three 
dollars;  sixty  pairs  of  trousers,  each  of  the 
value  of  five  dollars;  four  overcoats,  each  of 
the  value  of  ten  dollars." 

5.  The  crime  of  burglary,  and  the  larceny  re- 
sulting therefrom,  are  not  so  connected  in  law 
as  to  preclude  a  conviction  for  larceny  merely 
because  the  accused  may  have  l>een  prosecuted 
for  the  burglary,  resulting  in  a  mistrial. 

6.  Whether  a  mistrial  resulting  from  the  dis- 
charge of  a  jury  because  of  the  illness  of  one 
of  its  members  constituted  former  jeopardy, 
not  decided. 

7.  Proof  of  special  ownership  in  property,  the 
subject  of  larceny,  will  sustain  a  conviction  of 
larceny  under  an  information  charging  general 
ownership. 

8.  Evidence  examined,  and  hdd  to  establish 
the  existence  of  a  de  facto  corporation. 

9.  Other  Objections  examined,  and  held  not 
to  constitute  error. 

(Syllabus  by  the  Q>urt) 

Error  to  district  court,  Lancaster  county; 
Frost,  Judge. 

Charles  Sharp  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

C.  L.  Hover  and  John  O.  Yelser,  for  plain- 
tiff in  error.  The  Attorney  General  and 
Thos.  C.  Munger,  for  the  State. 

NORVAL,  C.  J.  Charles  Sharp  wajB  con- 
victed in  the  district  court  of  Lancaster  coun- 
ty of  the  crime  of  larceny.  Prior  to  his  ar- 
rest be  had  been  apprehended  in  Sarpy  coun- 
ty on  an  information  charging  t)urglary  by 
breaking  into  a  certain  railway  car  with  in- 
tent to  steal  personal  property  therein  con- 
tained. For  this  latter  offense  he  had  been 
tried  twice  before  his  prosecution  for  the  lar- 
ceny. The  first  trial  resulted  in  a  mistrial. 
On  the  second  the  Jury  was  discharged  on 
account  of  the  sickness  of  a  member.  After- 
wards occurred  his  arrest  In  Lancaster  coun- 
ty; he  being  charged  with  larceny  of  the 
goods  contained  in  said  car;  such  goods  hav- 
ing by  him  been  removed  into  Lancaster 
coimty.  After  his  arrest  for  larceny  the 
charge  of  burglary  was  nolled  by  the  county 
attorney  of  Sarpy  county.  He  was  convicted 
of  the  crime  of  larceny  in  Lancaster  county, 
and  comes  to  this  court  from  such  Judgment, 
on  error.  The  numerous  specifications  of  er^ 
ror  wUl  be  considered  in  the  order  presented 
in  bis  brief. 

The  Information  on  which  the  conviction 
was  had  was  sworn  to  before  the  clerk  of 
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the  dlatrict  court  Counsel  for  tlie  accused 
urged  tliat  tbls  offloer  has  no  authority  so  to 
do.  and  that  the  court  below  erred  in  OYer- 
rullng  a  motion  to  quash  the  Information 
made  on  that  ground.  This  conrt  decided  to 
the  contrary  in  State  t.  Laurer,  26  Neb. 
767.  42  N.  W.  762.  The  clerk  of  the  district 
court  is  a  judicial  oiScer.  within  the  meaning 
of  the  sections  of  the  Criminal  Oode  under 
consideration.  Section  36,  c.  19,  Comp.  St, 
provides  that  all  courts  have  pow»  to  ad- 
minister oatha,  either  by  any  judge,  justice, 
or  derk  thereof.  The  act  of  the  clerk  in  ad- 
ministering the  oath  is  therefore  only  that 
of  a  judicial  office.  The  cases  cited  by  coun- 
sel as  upholding  the  rule  that  a  clerk  of  the 
district  court  is  not  a  Judicial  officer  are 
those  decided  by  this  court  wherein  informa- 
tions have  been  sworn  to  before  notaries  pub- 
lic,—officers  unknown  to  the  common  law,— 
and  such  cases  are  not  in  point 

The  verification  of  the  Information,  which 
was  by  the  county  attorney,  was  upon  in- 
formation and  belief  <mly.'  This  is  urged  as 
error,  a  motion  to  quash  for  ttiat  reason  bav- 
ing  been  overruled.  We  do  not  think  there 
was  any  error  in  the  ruling.  The  conclusion 
reached  in  Richards  v.  State,  22  Neb.  14B, 
34  N.  W.  846,  is  to  the  contrary.  It  is  con- 
tended that  this  part  of  the  decision  Is 
dictum.  We  cannot  agree  with  counsel,  and 
are  satisfied  with  the  rule.  It  would  be  un- 
reasonable to  require  prosecuting  officers  to 
verify  such  pleadings  positively,  as  it  is  not 
to  be  presumed  that  they  have  personal 
knowledge  of  the  facts  therein  alleged.  Ex- 
cept in  extremely  rare  Instances,  a  prosecut- 
ing officer  acts  solely  upon  evidence  of  third 
parties.  At  most,  he  can  have  only  an  opin- 
ion or  belief  of  the  truth  of  the  allegations. 
Snch  opinion  or  belief  inay  have  for  its  base 
the  evidence  of  witnesses,  yet  it  Is  an  (pin- 
ion or  belief  only.  It  was  certainly  not  the 
intention  of  the  legislature  that  he  should 
verify  Informations  only  in  cases  where  he 
had  personal  knowledge  of  the  facts  alleged. 
His  statement  in  an  affidavit  that  the  facts 
alleged  are  true,,  when  such  statement  la 
based  solely  upon  evidence  derived  from  oth- 
er sources  than  his  personal  knowledge,  is 
as  much  an  opinion—a  I>elief— as  would  be 
his  statement  that  he  "believed"  the  allega- 
tions to  be  true.  In  either  form  it  would  be 
an  opinion  only,  in  99  cases  out  of  100,  unless 
we  infer  that  the  legislature  Intended  to  re- 
strict the  power  of  the  prosecuting  officer  to 
cases  only  where  he  had  personal  knowledge 
of  the  facta.  The  verification  Is  mifficient  in 
that  form,  if  made  by  the  prosecuting  officer. 
Washburn  v.  People,  10  Mich.  372;  1  Bish. 
New  Cr.  Proc.  t  713,  and  caaes  cited. 

Error  is  predicated  upon  the  fact  that  the 
information  was  filed  by  the  prosecuting  at- 
torney wittaoat  having  first  obtained  leave 
of  conrt  so  to  do.  No  caaes  are  cited  uphold- 
ing so  seemingly  absiud  a  rule.  Neither  Is 
any  reason  advanced,  except  by  way  of  a 
sort  of  analogy  between  this  and  the  pres- 


entation <a  an  indictment  by  a  grand  Jury. 
We  fail  to  find  any  real  analogy  existing  be- 
tween the  two  means  of  charging  crimes, 
which  would  lead  us  to  believe  that  a  rule 
of  the  kind  contended  for  is  necessary  to  pro- 
tect individuals  in  the  exercise  of  their  per- 
sonal rights.  No  such  practice,  to  our  knowl- 
edge, la  or  ever  has  I>een  in  operation  in  the 
state,  and  we  see  no  reason  why  it  should  be. 

It  is  urged  that  the  description  of  the  prop- 
erty alleged  to  have  been  the  subject  of  the 
larceny  Is  not  sufficient  and  that  the  ooiirt 
erred  in  refusing  to  quash  the  lnformati(H> 
for  tliat  reason.  The  property  was  descril)ed 
in  the  information  as  "fifty-five  coats,  eatii 
coat  of  the  value  of  five  dollars;  flfty-flrs 
vests,  eadi  vest  of  the  value  of  three  dollars; 
sixty  pairs  of  trousers,  each  of  the  value  of 
five  dollars;  four  overcoats,  each  of  the  val- 
ue of  ten  dollars."  The  description  ot  the 
property,  as  above  quoted,  is  sufficient,  as 
will  appear  from  the  case  of  Barnes  v.  State, 
40  Neb.  MS,  59  N.  W.  125,  and  the  authori- 
ties therein  cited. 

A  plea  in  abatement  was  entered,  setting 
up  his  arrest  and  trial  upon  the  charge  of 
burglary  as  a  bar  to  this  action,  which  plea 
the  court  overmled,  and  error  is  predicated 
on  such  ruling.  It  is  conceded  that  under  the 
rule  of  this  court  announced  in  Hurlburt  v. 
State,  62  Neb.  428,  72  N.  W.  471.  the  district 
court  of  Lancaster  county  bad  jurisdiction  to 
try  him  for  larceny,— the  goods  stolen  in 
Sarpy  county  having  lieen  by  him  removed  to 
Lancaster  county,— were  It  not  that  the  dis- 
trict court  of  Sarpy  coimty  had  already  tak- 
en jurisdiction  of  the  charge  of  burglary, 
which  act.  It  Is  dalmed,  deprived  the  district 
court  of  Lancaster  county  of  jurisdiction.  In 
other  words,  it  is  claimed  that  the  two  acts 
of  burglary  and  larceny  are  so  connected  in 
law  as  to  constitute  one  transaction,  and  tliat 
the  court  first  exorcising  jurisdiction  over  the 
one  charge  will  deprive  any  other  court  of 
jurisdiction  over  the  other,  because  <^  the 
statement  of  the  rul^  In  the  Hurlburt  Case, 
supra,  that  when  property  is  stolen  in  one 
county,  and  it  Is  afterwards  found  in  posses- 
sion of  the  thief  in  another  county,  he  may 
be  prosecuted  and  convicted  in  either  county, 
bat  not  in  both.  With  the  contention  of 
counsel  we  cannot  agree,  either  regarding  the 
weight  of  authority,  or  from  the  standpoint 
of  logic.  The  overwhelming  weight  of  au- 
thority is  to  the  contrary.  State  v.  Ingalls 
(Iowa)  68  N.  W.  445;  Josslyn  v.  Com.,  6 
Mete.  (Masa)  236;  State  v.  Warner,  14  Ind. 
572;  Wilson  v.  State,  24  Conn.  56;  Howard  v. 
State,  8  Tex.  App.  447;  People  v.  Parrow,  80 
Mich.  567,  45  N.  W.  514;  State  v.  Kelsoe,  76 
Mo.  506.  Sound  reason  also  upholds  the  prop- 
osition tiiat  the  burglary  and  the  larceny  are 
not  80  connected  as  to  make  them  one  trans- 
action. The  mere  fact  that  they  are  commit- 
ted at  nearly  the  same  time  does  not  necea- 
sarlly  so  connect  them.  A  burglary  may  exist 
without  any  larceny  having  been  committed. 
So  may  a  larceny  have  existed  without  a  bur- 
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glary  harins  been  committed.  It  is  never 
necessary  to  prove  a  burglary  In  order  to  es- 
tablisb  the  guilt  of  one  accused  of  the  crime  of 
larceny.  Nor  is  there  any  necessity  to  ever 
prove  a  larceny,  for  any  other  purpose  than 
to  show  Intent  in  cases  of  burglary.  There 
is  a  manifest  fallacy  in  arguing  that  mere 
propinquity  of  time  constitutes  a  necessary 
connection  between  the  two  acts,  so  much  so 
as  to  make  them  one  transaction  In  law.  On 
th^  contrary,  they  are  distinct  and  separate 
crimes,  neither  of  which  Is  necessary  to  the 
other,  so  far  as  their  essential  criminal  fea- 
tures are  concerned.  The  fact  that  the  dis- 
trict court  of  Sarpy  county  had  tal^en  juris- 
diction of  the  burglary,  therefore.  In  no  man- 
ner deprived  the  district  court  of  Lancaster 
county  of  Jurisdiction  over  the  crime  of  lar- 
ceny. 

The  defendant  alleged  as  a  bar  to  this  ac- 
tion his  trial  In  Sarpy  county  on  the  charge 
of  burglary.  Our  view  of  the  matter  of  the 
connection  of  the  two  crimes,  as  already  set 
forth,  renders  it  unnecessary  to  comment  fur- 
ther on  this  point  It  Is  not  well  taken, 
whether  there  was  or  was  not  a  former  jeop- 
ardy. 

In  the  information  the  goods  stolen  were 
alleged  generally  to  have  been  the  property 
of  the  railway  company,  and  the  evidence  es- 
tablished a  special  ownership  only,— that  of  a 
common  carrier.  While  it  is  admitted  that  a 
special  ownership  Is  sufficient  to  sustain  a 
conviction  of  larceny.  It  is  urged  that  such 
special  ownership  must  be  alleged,  otherwise 
the  variance  is  fatal  No  valid  reason  lies 
at  the  bottom  of  this  contention.  Counsel 
seem  to  rest  their  argument  upon  decisions 
of  this  court  in  replevin  cases  where  it  is  held 
that,  if  a  special  property  is  relied  upon,  it 
must  be  so  stated  in  the  affidavit;  but  this 
is  specifically  required  by  statute  in  such 
cases.  See  section  182,  Code  Oiv.  Proc.  We 
are  aware  of  no  such  restrictions  in  cases 
like  the  one  at  bar,  or  of  decisions  holding 
such  allegations  to  be  necessary  in  the  ab- 
sence of  a  specific  statutory  requirement. 

The  railway  company  alleged  to  be  the 
owner  of  the  property  stolen  was  averred  to 
be  a  corporation,  and  it  is  contended  that 
such  corporate  existence  was  not  proven. 
An  examination  of  the  record  convinces  us 
that  sufficient  evidence  was  adduced  to  estab- 
lish a  de  facto  corporation,  within  the  rule 
announced  in  Braithwaite  v.  State,  28  Neb. 
832,  45  N.  W.  247. 

A  witness  for  the  state  was  asked  on  cross- 
examination  If  he  had  been  convicted  of  a 
felony,  to  which  he  returned  an  affirmative 
answer.  Defense  then  asked  him  of  what 
particular  charge  of  felony  he  had  been  con- 
victed. To  this  objection  was  made  by  the 
state,  and  was  sustained.  This  ruling  is  urg- 
ed as  error.  As  counsel  for  defendant  ad- 
duce no  reason  or  authority  to  sustain  the 
contention,  and  we  can  imagine  no  reason,  or 
believe  that  the  ruling  could  have  been  prej- 
udicial, we  must  conclude  that  the  objection 


is  frivolous.  Numerous  objections  to  admis- 
sion of  evidence  are  made,  all  of  which,  on 
examination,  we  pronounce  without  merit. 

Certain  misconduct  on  the  part  of  tbe 
prosecuting  officer  during  the  trial  Is  alleged. 
Without  going  into  particulars,  It  is  sufficient 
to  state  that  the  matters  set  out  have  been 
decided  to  the  contrary  tn  numerous  well- 
considered  cases  by  this  court,  and  there  ex- 
ists no  reason  to  depart  from  them.  Other 
objections  are  raised,  all  of  which  have  been 
carefully  considered,  but  none  of  them  are  of 
sufficient  Importance  to  merit  the  attention  of 
the  court,  further  than  the  observation  that 
they  are  not  well  taken.  Tbe  defendant  bad 
a  fair  trial,  bis  conviction  was  an  act  of  jus- 
tice, there  are  no  errors  In  the  record,  and  tbe 
Judgment  of  the  lower  court  is  affirmed. 


TATUM  V.  STATHl 
(Supreme  Court  of  Nebraska.     Jan.  23,  1901.) 

CRIMINAL  LAW-OONTINUANCE— WITNESS— IM- 
PEACHMENT—CONTRADICTORY  STATE11ESNT9 
—ARGUMENT  OF  COUNSEJLi  —  LiAJICESiY  —  IN- 
STRUCTIONS—EVIDBNCB. 

1.  In  an  application  for  a  continuance,  where 
no  reasonable  probability  exists  of  procuring 
the  proposed  evidence,  which  is  that  of  un- 
known persons,  or  where  it  is  shown  that  due 
diiigence  and  seasonable  effort  have  not  been 
made  to  procure  such  evidence,  the  applica- 
tion for  a  continnance  is  properly  overruled. 

2.  Where  a  witness  for  the  defense  in  a 
criminal  prosecution  has  testified  to  facts  in- 
consistent with,  and  contradictory  to,  state- 
ments made  by  such  witness  prior  thereto, 
and  regarding  matters  material  to  the  issues  in 
the  case,  such  Inconsistent  and  contradictory 
statements  may  be  proven  on  rebuttal,  for  the 
purpose  of  affecting  the  credibility  of  such  wit- 
ness, the  proper  foundation  havmg  first  been 
laid. 

3.  Strictures  by  connsel  of  a  witness  for  the 
defense  held  to  be  of  a  character  warranted  by 
the  evidence,  and  that  such  argument  was  not 
misconduct  upon  which  prejudicial  error  could 
be  predicated. 

4.  Instructions  to  the  jury  examined,  and 
Jield  to  embody  the  rule  of  law  that  circumstan- 
tial evidence,  to  justify  a  conviction,  mnst  be 
of  such  a  cliaracter  as  to  exclude  every  rea- 
sonable hypothesis  save  that  of  the  guilt  of 
the  accused. 

5.  Evidence  examined,  and  held  to  support 
the  verdict  of  the  jury  and  the  judgment  ren- 
dered thereon. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Buffalo  county; 
Sullivan,  Judge. 

John  W.  Tatum  was  convicted  of  horse 
stealing,  and  brings  error.    Affirmed. 

Hamer  &  Hamer,  for  plaintiff  in  error. 
The  Attorney  General  and  Fred  A.  Nye,  for 
tbe  State. 

HOLOOMB,  J.  Tbe  defendant,  plainUff  in 
error,  was  informed  against  and  convicted  of 
the  crime  of  horse  stealing  at  the  January, 
1900,  term  of  the  district  court  of  Buffalo 
county.  Just  preceding  the  trial,  different 
applications  were  made  by  the  defendant  for 
a  continuance  of  the  cause,  which  were  over^ 
ruled.    Tbe  ruling  Is  assigned  as  error.    It 
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appears  from  the  record  that,  after  a  preUm- 
ioary  examination,  an  information  was  filed 
in  tlje  district  court,  at  the  September,  1899, 
term,  charging  the  defendant  with  the  crime 
mentioned,  to  wbicli,  upon  arraignment,  he 
entered  a  plea  of  not  guilty,  and  the  cause' 
was  thereupon  continued  until  the  next  term, 
which  convened  November.  20tb,  the  de- 
fendant entering  into  a  recognizance  for  his 
appearance  at  such  time  to  answer  the 
charge  preferred  against  him.  At  the  No- 
vember term,  and  on  the  22d  of  the  month, 
the  defendant  presented  a  motion,  supported 
by  affidavit,  for  a  continuance  until  the  next 
regular  term,  for  the  purpose  of  making  prep- 
aration for  trial,  and  procuring  evidence 
alleged  to  be  material  for  his  defense.  The 
application  was  granted,  and  the  cause  con- 
tinued until  the  next  term.  The  next  regu- 
lar term  convened  on  January  29,  1900,  at 
which  time  another  motion  was  presented 
by  defendant  for  a  fiuther  continuance, 
which  was  overruled,  and  the  case  set  for 
hearing  on  the  31st  On  that  day  yet  an- 
other motion  for  a  continuance  was  filed, 
which  was  also  overruled,  and  the  case 
proceeded  to  trial.  In  the  application  for  a 
continuance,  at  the  beginning  of  the  term  at 
which  the  trial  was  had,  the  reasons  as- 
signed therefor  were  that  the  defendant  had 
not  prepared  for  trial,  because  accumulated 
business  of  his  counsel  bad  prevented  the 
necessary  steps  to  secure  evidence  material 
in  the  case  and  necessary  to  a  proper  hearing 
thereof,  and  that  the  term  of  court  had  been 
called  earlier  than  was  anticipated.  The 
proposed  evidence  was  that  of  unknown  per- 
sons, and  the  probability  of  procuring  it  was 
extremely  indefinite  and  uncertain.  The 
witnesses  from  whom  the  proposed  evidence 
was  to  be  had  were  t*  be  found,  and  their 
testimony  procured,  after  a  trip  was  made  to 
St.  Louis,  Mo.,  where  It  is  claimed  a  car  load 
of  horses  was  shipped,  in  which  shipment, 
according  to  the  theory  of  the  state,  were 
included  the  two  horses  alleged  to  have  been 
stolen  by  the  defendant  The  proposed  evi- 
dence, when  discovered,  was  for  the  purpose 
of  disproving  the  shipment  of  any  horsea 
answering  the  description  of  those  alleged 
to  have  been  stolen.  In  the  showing  for  a 
continuance,  it  was  stated  that  the  defend- 
ant could  not  prove  what  horses  were  re- 
ceived by  the  consignees,  except  by  the  con- 
signees themselves;  but  there  was  omitted 
all  reference  to  any  evidence  which  might 
be.  procured  showing  what  horses  were  In 
fact  loaded  into  the  car  at  the  p^ace  of  ship- 
ment in  the  county  adjoining  that  in  which 
the  larceny  was  committed.  By  the  record 
It  Is  disclosed  this  testimony  was  procurable, 
and  was  introduced  by  the  defendant  for 
the  purpose  of  establishing  the  same  fact  it 
was  proposed  to  prove  by  the  unknown  con- 
signees of  the  shipment  It  also  appears 
that  no  ^ort  was  made,  prior  to  the  time 
of  the  application  for  a  continuance,  to  pro- 
care  the  testimony  spoken  of.    The  applica- 


tion was  clearly  insufficient,  and  t&iled  to 
state  any  of  the  essential  requirements  of 
diligence,  materiality  of  evidence,  and  rea- 
sonable probability  of  procuring  it  from  the 
sources  relied  on.  It  is  also  quite  apparent 
that  testimony  of  the  same  character,  per- 
taining to  the  same  alleged  facts,  was  pro- 
curable from  those  having  knowledge  of  the 
shipment,  from  the  place  where  made,  and 
near  the  place  where  the  alleged  offense  was 
committed,  to  procure  which  no  effort  ap- 
pears to  have  been  made  at  that  time. 

Upon  the  overruling  of  the  application, 
subpcenas  were  issued,  at  defendant's  re- 
quest, for  different  witnesses  to  appear  and 
testify  in  his  behalf.  The  subpcenas  were 
served  on  some,  and  returned  "Not  found" 
as  to  others.  On  the  day  set  for  trial,  an- 
other application  for  a  continuance  was  pre- 
sented, on  the  ground  of  the  absence  ot  the 
witnesses  not  found.  As  to  the  last  .appli- 
cation, it  was  presented  ont  of  season,  and 
there  is  an  utter  lack  of  diligence  shown. 
The  ruling  thereon  was  proper.  A  perusal  of 
the  record  does  not  impress  us  that  diligence 
or  reasonable  effort  was  made  to  procure  the 
presence  of  the  witnesses  whose  absence  is 
made  the  basis  for  the  application.  They  all 
resided  at  points  c<Mivenient  to  the  place  of 
trial,  and  a  seasonable  effort  to  procure  their 
attendance  would,  no  doubt,  have  been  suc- 
cessfuL 

Many  objections  are  made,  and  exceptions 
taken,  to  the  IntrodnctiiMi  of  testimony  on 
the  trial  of  the  case.  It  will  be  unprofitable 
to  note  and  discuss  the  objections  in  detail 
We  have  carefully  examined  the  record,  and 
find  no  prejudicial  error  in  the  admission  or 
rejection  of  the  testimony. 

Strenuous  complaint  Is  made  because  of 
certain  impeaching  evidence  admitted  to  con- 
tradict a  witness  for  the  defense.  It  is 
urged  that  the  contradiction  is  upon  an  im- 
material point  and  therefore  the  evidence 
was  Improperly  and  erroneously  admitted. 
The  property  alleged  to  have  been  stolen  con- 
sisted of  two  mares  belonging  to  an  uncle  of 
the  defendant  residing  in  the  city  of  Kear- 
ney, Buffalo  county.  The  theft  was  alleged 
to  have  occurred  on  the  night  of  the  Slst  of 
March,  1889.  This  was  Friday  night  The 
theory  of  the  state  is  that  the  horses  were 
taken  by  the  accused  on  the  night  mentioned 
from  the  stable  of  the  owner,  and  led  by  him 
behind  a  team  and  buggy,  which  he  drove  to 
the  town  of  Minden,  about  20  miles  distant 
and  there  disposed  of  to  one  Watt,  who,  on 
the  Sunday  following,  shipped  them,  with  a 
car  load  of  horses,  out  of  the  state.  The 
state  offered  evidoice  which,  if  believed  by 
the  Jury,— as  they  evidently  did  and  were  Jus- 
tified in  doing  so,— tended  to  show  that  the 
two  mares  were  by  the  defendant  taken  from 
the  stable  on  the  night  mentioned,  and  to  the 
livery  bam  of  the  said  Watt  at  Minden,  and, 
at  the  request  of  the  accused,  taken  to  a  stall 
in  the  back  part  of  the  barn.  By  one  wit- 
ness the  property  was  clearly  and  accuratdy 
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described  aa  the  two  mares  claimed  to  have 
been  stolen.  The  horses  were  brought  to  the 
bam  about  midnight.  The  owner  of  the 
bam  was  called  from  his  house,  and  he  and 
the  accused  had  a  conversation  of  some  du- 
ration, during  which  he  claims  to  hare  pur- 
chased the  horses.  After  this  the  accused, 
with  the  same  team  with  which  he  had  driv- 
en to  Minden,  returned  to  Kearney,  where  he 
resided.  On  the  next  morning,  being  Sat- 
urday, at  the  dlreetlm  of  Watt,  the  team 
was  taken  from  the  llv«7  bam,  and  placed 
In  the  private  bam  of  a  resident  of  the  town, 
where  It  remained  until  Sunday  morning, 
when,  with  other  horses,  It  was  shipped  out 
of  the  state. 

On  the  trial  Watt  was  a  witness  for  the 
defendant,  and  testified  to  the  accused  bring- 
ing a  team  to  his  place  on  the  night  men- 
tioned, to  bis  purchase  of  the  same,  and  to 
his  removal  of  them  to  a  separate  bam  the 
next  morning,  and  their  shipment  on  the  Sun- 
day morning  following.  In  describing  the 
horses  he  purchased,  he  testified  that  one  was 
a  gelding  and  one  was  a  mare.  Over  objec- 
tion, the  state  was  permitted  to  ask  the  wit- 
ness if  he  had  not  stated  to  the  owner,  who 
seems  to  have  gone  to  Minden  In  search  of 
his  team  on  the  Sunday  afternoon  of  the  day 
when  the  horses  were  shipped,  "that  not  a 
mare  was  shipped  In  the  car  load  that  was 
shipped  that  day."  He  was  also  interro- 
gated, over  objections,  as  to  whether  or  not, 
In  a  conversation  with  the  county  attorney 
some  time  afterwards,  in  response  to  a  ques- 
tion asking  him  if  he  had  obtained  any  horses 
of  the  accused  on  the  ulght  of  March  Slst, 
or  within  a  week  before  or  after  that  date, 
he  had  not  stated,  after  making  an  examina- 
tion of  his  books,  that  he  had  received  no 
horses  from  the  accused  at  the  time  mention- 
ed, or  within  a  week  prior  or  subsequent 
thereto.  The  witness  answered  in  the  nega- 
tive to  both  of  the  questions  asked.  For  the 
purpose  of  laying  the  foundation  for  impeach- 
ment, the  state  was  permitted  in  rebuttal  to 
contradict  the  witness  as  to  the  statements 
he  denied  having  made.  The  case,  as  made 
out  by  the  state,  was  that  the  team  was  stol- 
en by  the  accused,  taken  to  Minden,  disposed 
of  to  Watt,  and  by  him  shipped  out  of  the 
state,  as  before  mentioned.  If,  after  the  hap- 
pening of  these  events,  assuming  them  to 
have  happened,  the  witness  was  Interrogated 
regarding  the  matter,  and  made  statements 
in  regard  thereto,  and  afterwards  testified  to 
matters  contradictory  to  his  former  state- 
ments, and  regarding  a  matter  material  to 
the  case,— as  certainly  was  his  statement 
with  reference  to  his  purchase  and  shipment 
of  the  horses  obtained  from  the  accused,  and 
which  the  state  charged  were  stolen,— such 
contradictory  statements  may  be  shown  for 
the  purpose  of  affecting  his  credibility  as  a 
witness  in  the  case.  The  testimony  is  not 
regarding  an  Immaterial  matter,  but  goes  to 
the  vital  issues  of  the  case  and  the  very  es- 
sence of  the  controversy.    ▲  denial  by  the 


witness  of  any  dealings  with  the  accused,  or 
of  having  any  animal  of  the  same  sex  aa 
those  stolen,  if  untrue,  is  inconsistent  with 
innocence  and  honesty  on  the  part  of  the  wit- 
ness respecting  the  subject-matter  of  the  con- 
troversy, and  materially  affects  his  credibility 
as  a  witness,  when  testifying  to  yet  another 
and  diflFerent  state  of  facts  inconsistent  with 
bis  previous  statement.  The  rebutting  testi- 
mony we  regard  as  legitimate  for  the  pur- 
pose of  impeachment,  and  as  affecting  the 
veracity  of  the  witness.  We  find  no  error  in 
the  admission  of  the  testimony  thus  objected 
to. 

Complaint  is  also  made  regarding  conduct 
of  counsel  for  the  state  during  the  trial  of  the 
case.  Many  of  the  objections  are  clearly 
without  merit  There  is  more  or  less  contro- 
versy as  to  the  alleged  misconduct,  which,  up- 
on the  motion  for  a  new  trial,  as  a  question 
of  fact  was  determined  adversely  to  the  de- 
fense. Except  where  the  record  discloses  to 
the  contrary,  this  finding  Is  presumably  cor- 
rect, and  will  not  be  disturbed.  We  think 
the  finding  is  justified  by  the  record.  We 
find  no  such  misconduct  as  would  warrant 
prejudicial  error  being  predicated  thereon. 
The  conduct  most  objected  to  is  the  comment 
of  counsel  for  the  state  regarding  the  evi- 
dence of  the  witness  Watt,  who  was  alluded 
to  In  the  sense  of  one  having  guilty  knowl- 
edge of  the  property  he  purchased  of  the  ac- 
cused being  stolen,  and  of  receiving  it  as 
such.  The  statements  were  based  on  the  evi- 
dence, and  it  cannot  be  said  that  they  were 
ontslde  of  the  record  or  not  justlfled  by  the 
evidence.  The  strictures  were,  perhaps,  se- 
verer than  they  should  haiire  been,  yet  their 
general  character  was  such  as  brought  them 
within  the  scope  of  legitimate  argument  of 
the  testimony  lntroddt«d  in  the  trial  of  the 
case. 

Objection  Is  also  made  to  certain  instruc- 
tions given  the  jury  relative  to  the  rule  of 
law  justifying  a  conviction  of  one  accused  of 
crime  on  circumstantial  evidence.  It  is  urg- 
ed that  the  instructions  omit  the  require- 
ments of  law,  that  the  circumstantial  evi- 
dence, to  Justify  a  conviction,  shall  he  such 
as  to  exclude  every  reasonable  hypothesis 
save  that  of  the  guilt  of  the  accused.  We 
think  counsel  for  defendant  in  error  In  the 
position  taken  as  to  the  scope  and  purport  of 
the  instructions  excepted  to. 

By  Instraction  No.  5  the  jury  were  told.  In 
substance,  that  if  they  were  satisfied  beyond 
a  reasonable  doubt  that  a  larceny  of  the 
horses  was  committed  as  charged,  and  also 
believed  from  the  evidence  that  the  facts  and 
circumstances  concerning  which  the  state  had 
offered  evidence  are  true,  and  if,  from  all  the 
circumstances  and  facts  proven  connected 
with  the  commission  of  the  alleged  larceny, 
they  are  satisfied  of  the  defendant's  guilt 
beyond  a  reasonable  doubt.  It  would  be  their 
duty  to  return  verdict  accordingly;  and  by 
instruction  No.  6  they  were  told  that,  in  de- 
termining whether  the  defendant  was  guilty 
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w  tamocent,  tbey  ahoold  take  up  and  am- 
Blder  the  testimony  offered  by  the  state  as  to 
each  and  all  the  facts  concerning  which  tt 
has  offered  eridence,  and  consider  the  eTl- 
dence  of  the  Etate  as  to  each  fact  la  connec- 
tion with  that  of  the  defendant  concerning 
the  same  fact,  and  if  they  are  satisfied  of  the 
truth  of  the  facts  and  circumstances  concern- 
ing which  the  state  has  offered  evidence,  and 
are  satisfied  beyond  a  reasonable  doubt  that 
some  one  stole  the  horses  at  the  time  and 
place  charged,  and  that  the  drcumstances 
proren  are  consistent  with  the  defendant's 
having  committed  the  larceny,  and  are  sach 
as  to  be  inconsistent  with  any  other  rea- 
sonable hypothesis  or  conclusion,  then  the 
defendant  should  be  fonnd  guilty;  but  if  rea^ 
aonable  donbt  is  entertained  as  to  any  of  the 
material  ^cumstances,  or  as  to  whether  any 
one  Btote  the  horses,  or  If  the  circumstances 
proven  are  consistent  with  defendant's  in- 
nocence, or  if,  after  considering  all  the  evi- 
dence, a  reasonable  doubt  is  entertained  of 
the  defendant's  guilt,  they  sboald  acquit.  In 
the  two  instructlous  all  the  essential  ele- 
ments of  a  conviction  upon  circumstantial 
evidence  are  embodied,  and  the  instructions 
are  In  harmony  with  the  rule  as  announced 
by  this  court  in  Casey  v.  State,  20  Neb.  138, 
2»  N.  W.  264;  Dreessen  v.  State,  38  Neb.  375, 
56  N.  W.  1024;  and  Oarleton  v.  State,  43  Neb. 
378,  61  N.  W.  099. 

It  Is  also  objected  that  the  evidence  Is  Id- 
snffldent  to  support  the  verdict  and  sentence 
rendered  thereon,  and  that  the  corpus  delicti 
la  not  pioven.  We  regard  the  evidence  as 
being  quite  convincing  in  Its  volume  and 
character.  That  the  property  was  stolen  Is 
abondantly  shown  by  the  evidence.  That 
the  defendant  was  found  in  possessicm  of  It 
on  the  night  of  the  larceny  is,  we  think,  clear- 
ly proven;  and  the  time  and  method  adopted 
In  disposing  of  it,  all  make  a  case  of  cir^ 
cumstantlal  evidence  scarcely  less  ipotent  and 
convincing  than  testimony  direct  and  positive 
in  its  charactM'.  The  verdict  is  supported 
by  the  evidence,  the  defendant  has  been  con- 
victed by  an  observance  of  the  forms  and  re- 
qnlrements  of  law,  and  the  Judgment  should 
remain  nndisturbed,  and  is  according  af- 
firmed. 


8TATD    T.    BANK    OF    OOMMEROE!    OF 
6BAND  ISU^ND  et  al. 

(Supreme  Court  of  Nebraska.    Jan.  23,  1901.) 

BANKS  —  INSOLVENCY  —  COLLECTIONS  —  FOL- 
LOWING TRUST  FUNDS— RIGHTS  OF  BKN- 
KFICIARY— APPEAL— REVIEW. 

1.  Money  collected  by  a  bank  for  another  on 
notes  or  drafts,  and  retained,  is  held  in  trust 
for  the  owner,  and  does  not  become  a  part  of 
the  assets  of  the  bank;  and  it  tke  bank  there- 
after becomes  insolvent,  and  a  receiver  is  ap- 
pointed, the  one  for  whom  the  collection  is 
made  is  a  preferred  creditor. 

2.  Wbere  trust  funds  are  wrongfully  convert- 
ed, the  beneficiary  is  entitled  to  the  funds,  or 
the  proceeds  thereof,  so  long  as  he  can  definite- 


ly trace  them,  until  they  reach  the  hands  of  an 
innocent  holder. 

3.  Where  trust  money  has  been  wrongfully 
commingled  by  a  trustee  with  his  own,  and  he 
makes  payment  from  the  common  fund,  it  will 
be  presumed  that  he  paid  out  his  own,  and  not 
trust,  money. 

4.  The  claim  of  a  beneficiary  for  trust  money 
may  be  preferred,  to  the  extent  of  the  cash 
found  among  the  assets  of  an  insolvent  trustee 
at  the  time  of  his  failure,  where  it  is  not  af- 
firmatively shown  that  the  cash  assets  are  not 
part  of  the  trust  fund.     Rule  applied. 

C.  In  a  cause  brought  to  this  qourt  on  appeal, 
the  rulings  of  the  trial  court  on  the  admission 
of  testimony  cannot  be  reviewed. 

(Syllabus  by  the  CJonrt.) 

Appeal  fKHn  district  court.  Hall  county; 
Thompson,  Judge. 

Action  by  the  state  against  the  Bank  ot 
Commerce  of  (xrand  Island  and  others. 
Judgment  for  plaintiff,  and  Herschel  A.  Ed- 
wards, receiver,  and  others  appeal.  Affirm- 
ed. 

J.  H.  Mcintosh  and  W.  H.  Thompson,  for 
appellants.  C.  J.  Smyth,  H.  E.  Cllffoidi  and 
Chas.  O.  Kyan,  for  the  State. 

NORYAL,  a  J.  On  January  9,  1886,  the 
Bank  of  Commerce  of  Grand  Island  was  do- 
ing a  banking  business  in  the  city  named- 
On  that  day  one  Dell  Thompson  presented 
to  the  cashier  of  said  bank  a  certain  draft 
or  check,  in  the  sum  of  ^000,  and  as  a  part 
of  the  transaction  the  cashier  ot  the  bank 
executed  and  delivered  to  him  a  paper  In 
words  following:  "Grand  Island,  Neb.,  1/9, 
189&  Received  of  Dell  Thompson  for  collec- 
tion sight  draft  on  Plqua  Naf  1  Bank,  Ohio, 
drawn  by  Odd  Fellows  M.  A.-  &  A.  Asso.  In 
favor  of  Ida  M.  Spencer,  also  policy  # 
21,622  of  Odd  Fellows  M.  A.  &  A.  Asso.,  both 
of  above  amount,  $2,000.  O.  J.  Smith,  Cash." 
Thompson  also  testified  that  at  the  time  he 
delivered  the  draft  to  the  bank,  through  its 
cashier,  he  exhibited  to  the  latter  a  power  of 
attorney  esecnted  by  Ida  M.  Spencer,  em- 
powering him  (Thompson)  to  collect,  receive, 
and  receipt  for  said  draft  Said  instrument 
further  recited  that  said  Thompson  waa  giv- 
en absolute  authority  in  the  premisee,  aa 
fully  as  the  maker  could  have,  and. further 
authorized  him  to  pay  out  of  the  proceeds  of 
tbe  draft  certain  debts  of  herself  and  her 
late  husband.  He  further  testifies  that  he 
wished  the  eaabier  to  imy  him  the  amount  of 
the  draft  In  full,  bat  that  the  cashier  refused 
to  do  BO,  offering  only  to  receive  it  as  a  col- 
lection, and  the  receipt  quoted  was  the  result 
of  this  proposaL  At  tbe  same  time  Thomp- 
son, at  the  suggestion  of  the  cashier,  executed 
and  iM«sented  a  che<A,  signed  by  him  as 
"trustee,"  for  the  sum  of  $20,  for  which 
amount  a  draft  was  made  out  by  the  bank, 
and  by  bim  sent  to  Mrs.  Spencer,  and  by  her 
used.  Thompson  testifies  that  Smith,  the 
cashier  of  tbe  bank,  requested  him  to  make 
this  check  as  It  was  made,  saying  that  be 
would  carry  the  check  as  "cash"  until  the 
proceeds  of  the  draft   arrived,    when    the 
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amount  so  advanced  by  the  bank  could  be 
deducted  tUerefrom.  On  tile  same  day  an 
account  was  opened  by  the  bank,  on  Its 
books.  In  the  name  of  Dell  Thompson,  trus- 
tee, the  account  credited  with  the  face  of  the 
draft;  and  the  draft  then  became  a  cash  as- 
set of  the  bank,  and  was  entered  upon  the 
books  as  cash,  and  debited  with  the  $20  rep- 
resented by  the  check  of  Thompson.  Thomp- 
son denies  that  there  was  ever  any  agree- 
ment or  understanding  between  him  and  the 
cashier  or  other  ofiBcer  of  the  bank  that  an 
account  should  t>e  opened  in  his  name  as 
trustee.  Smith  Is  deceased,  and  the  testi- 
mony of  Thompson  in  that  regard  is  uncon- 
tradicted by  any  direct  evidence.  Two  oth- 
er small' checks,  amounting  to  some  $5,  were 
afterwards  drawn  by  Thompson,  to  cover  the 
cost  of  collection  of  the  draft  and  other  ex- 
pense. This  draft  was  by  the  bank  forward- 
ed to  its  regular  correspondent  at  Omaha,  the 
Union  National  Bank  of  Omaha,  and  it  re- 
ceived credit  for  the  amount  there  on  the 
books  of  the  latter  bank.  Between  this  time 
and  January  14th  following  the  Union  Na- 
tional Bank  shipped  to  the  Commercial  Bank 
the  sum  of  $2,000  In  currency,  but  It  Is  not 
disclosed  by  the  record  whether  this  sum 
was  or  was  not  the  avails  of  this  draft. 
Nothing  further  than  what  has  been  recited 
has  been  disclosed  as  to  the  8ut>sequent  his- 
tory of  the  draft,  except  that  a  few  days  aft- 
er this  It  was  returned  by  the  Omaha  bank, 
owing  to  a  defective  indorsement,  which  was, 
however,  corrected,  and  the  draft  returned 
to  the  Omaha  bank,  and  with  it  a  letter  In 
which  Smith  states,  among  other  things: 
"She  [referring  to  Mrs.  Spencer]  is  in  very 
destitute  circumstances,  and  Mr.  Thompson, 
being  a  friend  of  hers,  advanced  h^'  a  little 
money  for  her  Immediate  needs,  until  this 
draft  could  be  collected.  •  •  •  would 
like  credit  tot  It,  If  you  can  do  so,  as  we  have 
paid  our  part  of  the  money."  Mrs.  Spencer 
died  on  January  12tfa,  and  Thompson  was 
ai^olnted  administrator  of  her  estate.  The 
bank  failed  on  January  2(Hh  following,  and 
a  receiver  was  duly  appointed.  At  the  time 
of  Its  failure,  as  disclosed  by  the  record.  It 
had  on>  hands  in  cash,  new  overdrafts,  new 
bills  receivable,  and  cash  In  other  banks, 
something  over  $5,000,  which  were  new  assets 
received  by  it  after  the  date  it  received  said 
draft  from  Thompson.  The  latter,  as  such 
administrator,  duly  filed  with  the  receiver  of 
the  bank  a  claim  for  the  amount  of  this 
draft,  less  the  sums  advanced  on  It  by  the 
bank,  demanding  that  the  same  be  by  the 
receiver  made  a  preferable  claim;  and,  the 
receiver  refusing  so  to  do,  the  former  peti- 
tioned the  court  below  to  have  it  declared  a 
preferred  claim.  His  prayer  was  granted, 
his  claim  being  made  a  preferred  one.  The 
receiver  appeals  to  this  court 

It  is  a  well-recognized  principle  in  this 
state  that  money  collected  by  a  bank  for 
another  on  notes  or  drafts  Is  held  In  trust 


for  the  owner,  who  Is  a  preferred  creditor 
in  case  the  bank  goes  into  liquidation,  and 
such  money  does  not  tiecome  a  part  of  the 
assets  of  the  bank  or  pass  to  the  receiver  of 
such  bank.  Association  v.  Morris,  39  Neb. 
31.  63  N.  W.  1037;  Capital  Nat  Bank  v. 
Coldwater  Nat  Bank,  49  Neb.  786,  89  H.  W. 
115;  State  v.  Midland  State  Bank,  52  Neb. 
1.  71  N.  W.  1011.  It  Is  urged  that  this  case 
falls  within  the  principles  announced  by 
this  court  in  State  v.  Bank  of  Commerce.  M 
Neb.  725,  75  N.  W.  28.  and  for  that  reason 
the  Judgment  must  be  reversed.  There  the 
law  was  stated  as  follows:  "Bot  we  think 
the  correct  doctrine,  and  the  one  supported 
by  the  decided  weight  of  authority,  is  that 
the  beneficiary  of  a  trust  fund,  solely  because 
of  the  character  of  his  claim,  is  not  entitled 
to  the  same  in  full,  to  the  exduslcw  of  other 
creditors,  out  of  the  assets  of  the  Insolvent 
trustee's  estate;  that  when  trust  funds  are 
wrongfully  converted  the  beneficiary  is  enti- 
tled to  the  funds  themselves,  or  to  the  pro- 
ceeds of  the  investment  of  these,  so  long  as 
he  can  definitely  trace  them,  and  before  they 
reach  the  hands  of  an  innocent  holder;  that 
when  a  trustee  wrongfully  commingles  trust 
money  with  his  own,  and  makes  payments 
from  the  common  fund,  it  will  be  presumed 
that  he  paid  out  of  his  own  money,  and  not 
the  trust  money;  that  it  will  be  presumed 
that  the  cash  assets  on  hand  when  the  trus- 
tee failed  and  the  receiver  took  possession  of 
his  estate  were  part  of  the  trust  money; 
that  when  the  trust  funds  were  wrongfully 
converted,  and  not  only  do  not  remain  in  the 
hands  of,  and  are  not  found  among  the  assets 
of,  the  wrongdoer,  but  are  actually  traced 
out  of  his  hands,  and  are  shown  to  have 
been  dissipated,  then  the  beneficiary  of  the 
trust  fund  is  not  entitled  to  have  bis  clalnk 
allowed  aa  a  preferred  one  against  the  es- 
tate of  the  insolvent  wrongdoer.  If  tbe 
trust  property  consisted  of  money,  the  claim 
of  the  beneficiary  of  the  trust  fund  may  be 
prefwred  to  the  claims  of  other  creditors,  to 
the  extent  of  the  cash  found  among  the  as- 
sets of  the  insolvent  trustee  at  the  time  of 
his  failure,  unless  it  affirmatively  appears 
that  such  cash  was  not  a  part  of  the  trust 
fund."  And  in  that  case  the  controverted 
claim  was  allowed  as  a  preferred  one  only 
to  the  extent  of  the  cash  on  hand.  It  Is  c<m- 
tended,  however,  that  the  power  of  attorney 
presented  by  Thompson  to  Smith  at  the 
time  the  draft  was  left  with  the  bank  is  a 
general  one,  and  not  special,  and  under  it  he 
had  the  power  to  deposit  the  proceeds  of  this 
draft.  If  he  thought  proper;  it  following 
from  the  evidence  that  he  did  In  fact  deposit 
the  draft,  an  account  being  opm  on  the  boolcs 
of  the  bank  on  the  strength  thereof,  thus 
making  him  a  general,  and  not  a  preferred, 
creditor,  of  the  bank.  To  this  we  reply,  the 
power  is  special  and  not  general,  but  that 
the  extent  of  the  latter  becomes  unimportant 
when  the  record  dlBcloses  ample  evidence  on 
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wbich  to  base  the  finding  of  the  court  that 
the  draft  was  accepted  by  the  bank  for  c<rf- 
lectlon,  and  not  otherwise.  It  la  contended 
that  the  avails  of  this  draft  were  not  traced 
Into  the  assets  of  the  bank,  but  that  In  fact 
the  bank  received  credit  for  the  amount 
thereof  by  the  Omaha  bank,  which  credit 
went  to  liquidate  an  indebtedness  of  the 
Bank  of  Commerce  to  the  Omaha  Bank.  It 
is  true  that  the  evidence  shows  a  credit  by 
the  Omaha  bank,  but  it  is  also  shown  that 
the  sum  of  $2,000  in  currency  was  sent  the 
Bank  of  Commerce  by  the  Omaha  bank  a 
very  short  time  after  the  receipt  of  this 
draft,  and  there  Is  no  evidence  to  establish 
the  fact  that  this  currency  was  not  the  pro- 
ceeds of  the  draft;  and,  in  the  absence  of 
evidence  to  the  contrary,  the  presumption  is 
that  it  is  such  proceeds,  and  by  this  evi- 
dence is  upheld  the  finding  of  the  court  that 
the  bank  received  the  proceeds  of  the  draft 

It  is  contended  that,  although  it  should 
be  found  that  Thompson  had  no  authority, 
under  his  power  from  Mrs.  Spencer,  to  open 
a  general  account,  as  her  agent,  with  the 
bank,  yet  slie,  by  accepting  the  sums  of 
money  advanced  by  the  bank,  and  he,  by  be- 
ginning this  suit  ratified  such  acts.  As  be- 
fore stated,  there  is  ample  evidence  from 
which  to  support  the  finding  of  the  court 
below  tliat  this  draft  was  never  received  by 
the  liank  as  a  deposit,  but  for  collection  only, 
and  that  the  bank  m^«ly  advanced  the  sums 
of  money  mentioned  on  the  security  of  this 
draft;  and,  that  being  the  case,  no  question 
of  ratification  can  arise. 

It  is  obvious  that  the  lower  court  was  right 
in  its  findings  and  judgment;  that  the  evi- 
dence discloses  a  sufficient  fund  in  the  hands 
of  the  bank  at  the  time  of  its  failure  to  pay 
this  draft,  and  that  it  will  be  presumed.  In 
the  absence  of  a  showing  to  the  contrary, 
that  the  proceeds  of  this  draft  were  a  part 
of  this  fund;  and  that  the  Judgment  mak- 
ing this  a  preferred  claim  against  said  bank, 
to  the  KEtent  of  the  cash  on  hand  at  the 
time  of  such  failure,  is  right  The  lien  of 
such  claim  extends  to  the  cash  on  hand  at 
the  time  of  such  failure.  Including,  however, 
the  amount  of  deposit  in  other  banks,  and 
to  no  other  assets  of  the  bank.  We  make 
this  observation  for  the  reason  that  the 
Judgment  below  may  be  construed  to  extend 
the  Hen  of  Thompson's  claim  to  other  assets 
ot  the  bank  than  the  cash  Items  alluded  to. 

This  being  a  proceeding  on  appeal,  and 
not  in  error,  the  objection  that  the  lower 
court  erred  in  admitting  the  evidence  of 
Thompson  as  to  what  took  place  between 
him  and  Smith,  the  cashier  of  the  bank,— 
Smith  being  now  deceased, — cannot  be  con- 
sidered. However,  the  court  has  carefully 
examined  the  evidence,  and  Is  of  the  opinion 
that  the  judgment  Is  based  upon  sufficient 
competent  evidence,  aside  from  that  of 
Thompson,  to  sustain  the  judgment  Af- 
firmed. 


CARTER    V.   GIBSON. 
(Supreme  Court  of  Nebraska.    Jan.  23,  1901.) 

TRUSTS— RATIFICATION— APPEAL. 

1.  A  cestui  que  trust,  by  taking  a  judgment 
against  his  trustee  for  the  price  of  trust  proper- 
ty wrongfully  sold,  tfaereoy  ratifies  the  sale 
and  waives  Ms  riglit  to  pursue  the  purchaser. 

2.  Nothing  appearing  to  the  contrary,  it  will 
be  presumed  that  tlie  judgment  appealed  from 
was  within  the  pleadings  and  justified  by  proof. 

(SyUabus  by  the  Court) 

Error  to  district  court,  Cass  county;  Ram- 
sey, Judge. 

Action  by  John  M.  Carter  against  Benja- 
min A.  Gibson.  From  the  decree  entered, 
plaintiff  brings  error.    Affirmed. 

A.  M.  Russell,  for  plaintiff  In  error.  E.  H. 
Wooley  and  J.  C.  McNemy,  for  defendant  in 
err<»:. 

SULLIVAN,  J.  This  action,  as  appears 
from  the  opinions  in  29  Neb.  324.  46  N.  W. 
8S4,  and  47  Neb.  665,  66  N.  W.  631,  was 
brought  by  John  M.  Carter  against  Benjamin 
A.  Gibson  to  establish  a  trust  in  real  estate 
and  for  an  accounting.  The  case  was  refer- 
red to  Mr.  D.  O.  Dwyer  to  make  findings  of 
fact  and  upon  his  report  a  decree  was  ren- 
dered establishing  piaintlirs  title  to  a  por- 
tion of  the  property  described  in  the  petition. 
The  second  paragraph  of  the  decree  Is  as 
follows:  "The  court  finds  upon  the  issues 
joined  and  the  report  of  the  referee  that  the 
defendant  Is  indebted  to  plaintiff  in  the  sum 
of  $4,151.09  over  and  atxive  every  and  all 
claims,  demands,  counterclaims,  and  set-off 
of  the  defendant  Gibson  due  from  the  plain- 
tiff to  defendant  Gibson.  It  Is  further  con- 
sidered by  the  court  that  the  plaintiff  recover 
from  the  defendant  the  sum  of  $4,151.09.  and 

the  further  sum  of  | ,  costs,  being  the 

costs  accruing  in  said  case  In  favor  of  the 
plaintiff  from  the  commencement  of  this  suit; 
and  all  judgments  heretofore  rendered  in  this 
cause  against  the  plaintiff  and  In  favor  of  the 
defendant  trustee,  are  hereby  set  aside  and 
held  for  naught"  Later  In  the  term  the 
court  by  consent  of  counsel  for  both  parties, 
but  without  the  knowledge  or  consent  of  the 
plaintiff,  added  to  the  decree  the  following 
provision:  "The  court  further  finds,  ad- 
judges, and  decrees  that  all  of  the  persons 
who  purchased  property  described  In  the  ref- 
eree's report  as  his  Exhibit  A  are  bona  fide 
purchasers,  and  obtained  full  and  complete 
title  to  the  premises  purchased  by  them,  as 
against  any  and  all  claims  of  both  the  trus- 
tee, Benjamin  A.  Gibson,  and  the  cestui  que 
trust,  John  M.  Carter,  and  have  full  and 
complete  title  to  the  premises  so  purchased 
by  any  of  sncb  pmrchasers  who  made  their 
purchase  prior  to  the  commencement  of  this 
action,  and  that  neither  the  said  trustee  nor 
the  cestui  que  trust  have  any  claim  or  de- 
mand against  said  purchasers,  but  their  title 
to  said  premises  Is  full    and    complete    as 
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agaiast  the  said  trustee  and  cestui  que  trust, 
—free  and  dear  of  au]^  claim  or  demands  of 
either  of  them."  The  plaintiff  afterwards 
moved  to  eliminate  this  provision,  but  the 
court  denied  the  motion,  and  its  ruling  is  as- 
signed for  error.  The  record  contains  nei- 
ther the  pleadings,  the  evidence  given  at  the 
trial,  nor  the  findings  of  the  referee.  The 
decree,  standing  alone.  Is  not  very  Intelligi- 
ble; but  we  are  Inclined  to  think  that  it 
transfers  from  Gibson  to  Carter  the  legal  ti- 
tle to  the  trust  property  remaining  unsold, 
and  requires  the  former  to  pay  the  latter  all 
moneys  which  he  received  for  lands  sold  In 
violation  of  the  trust.  If  this  construction 
is  correct,  the  plaintiff  has  no  Just  ground  for 
complaint.  By  tailing  a  Judgment  against 
the  defendant  for  the  price  of  the  property 
wrongfully  sold,  he  ratified  the  sales,  and 
thereby  waived  his  right  to  pursue  the  pur- 
chaser. State  T.  Bank  of  Commerce  of  Grand 
Island,  eo  Neb.  — ,  84  N.  W.  406.  Having 
lost  his  remedy  against  the  defendant's  gran- 
tees, the  plaintiff  is  not  prejudiced  by  a  Judg- 
ment quieting  their  titles.  In  an  action  to 
recover  from  a  trustee  the  proceeds  of  a  sale 
of  real  property,  there  would  seem  to  be  no 
Impropriety  in  quieting  the  vendee's  title  as 
against  any  adverse  claim  of  the  cestui  que 
trust.  Such  a  Judgment  is  really  for  the 
benefit  of  the  vendor,  who  may  be  required 
bv  the  covenants  of  his  deed  to  defend  the 
title  which  he  assumed  to  convey.  Nothing 
appearing  to  the  cootrary.  It  will  be  presom- 
ed  that  the  decree  rendered  in  this  case  was 
within  the  pleadings  and  Justified  by  the 
proof.  The  order  overruling  the  motion  to 
strike  out  the  third  paragraph  of  the  decree 
la  affirmed.    Affirmed. 


GITT  OF  OMAHA  y.  BEDIOE. 
(Supreme  Court  of  Nebraska.     Jan.  23,  1901.) 

RIGHT     OF     ACTION  —  APPROPRIATION     FOR 
STREETS— ABUTTING  OWNERS— LIMITA- 
TIONS—EX.BCTION  OF  RJSMEDIBS. 

1.  In  the  absence  of  on  ezpiess  or  implied 
contract,  one  cannot  maintain  an  action  to  re- 
cover the  value  of  reai  estate  while  the  legal 
title  thereto  is  in  the  defendant. 

2.  Where  the  city  appropriates  for  a  street 
the  lands  of  an  individual,  who  subsequently 
sues  the  municipality  and  recovers  their  value, 
Bucli  judgment  has  the  effect  to  invest  the  city 
with  title  to  the  lands. 

3.  The  statnte  of  limitations  does  not  begin 
to  run  until  the  cause  of  action  has  accrued. 

4.  The  principle  of  election  of  remedies  can 
be  applied  only  where  there  are  two  or  more  co- 
existing remedies,  and  these  must  be  so  incon- 
sistent that  a  party  cannot  logically  choose  one 
without  renouncing  all  others.  State  v.  Bank 
of  Commerce  of  Grand  Island  (Neb.)  84  N.  W. 
406. 

5.  If  the  law  affords  hot  a  single  remedy,  a 
party  is  not  precluded  from  resorting  thereto 
merely  because  he  sought  to  avail  himself  of 
another  remedy,  to  which  he  was  not  entitled. 

(Syllabus  by  the  Court.) 

Errw  to  district  court,  Douglas  county; 
Fawcett,  Judge. 


Action  by  John  I.  Bedlck  against  Uie  dty 
of  Omaha.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  J.  ConneU  and  'Edgar  H.  Scott  for 
plaintiff  in  error.  W.  A.  Bedlck.  for  defend- 
ant in  error. 

KOBVAU  C.  J.  In  1877  John  L  Bedlck 
conveyed  to  the  city  of  Omaha  a  certain 
tract  of  land,  which  now  constitutes  a  por- 
tion of  Harney  street,  in  said  city.  The 
deed  was  executed  by  Bedlck  through  mis- 
take of  fact;  one  Gibson  baring  represented 
to  him,  falsely,  that  he  had  a  contract  with 
the  city  to  grade  and  improve  the  street, 
and  that,  if  the  strip  of  land  was  conveyed 
by  Bedlck,  that  portion  of  the  street  which 
Included  such  strip  would  be  graded  and  Im- 
proved, and  thus  enhance  the  value  of  the 
neighboring  land  owned  by  Redlck.  Belying 
on  these  representations,  Bedlck  made  the 
conveyance  mentioned.  In  1877  or  1878,  the 
city  having  failed  to  improve  the  street,  Be- 
dlck brought  an  action  against  it  in  the  dis- 
trict court,  alleging  his  conveyance  and  an 
agreement  on  the  part  of  the  city  to  improve 
the  street,  and  Its  failure  to  do  so,  and  ask- 
ing as  damages  the  value  of  the  property 
conveyed.  The  anawer  was  a  general  de- 
nial, and  Judgment  was  had  for  the  defend- 
ant; the  latter  never  having.  In  fact,  a  con- 
tract with  Gibson  to  improve  the  street  In 
1886,  however,  the  city  took  possession  of 
this  strip  of  land,  and  graded,  guttered, 
paved,  and  opened  it  as  a  street  and  is  now 
in  posseseioo  of  it  as  snch.  In  1890  Bedlck 
commenced  suit  In  the  United  States  circuit 
court  to  cancel  the  deed  on  the  ground  that 
It  bad  been  obtained  from  him  by  mistake 
of  tact  on  his  part  and  tbrough  the  false 
representations  before  mentioned.  The  suit 
resulted  In  a  decree  in  1892  In  bis  favor,  di- 
recting that  the  city  should  pay  him  within 
90  days  the  value  of  said  land,  or.  In  case  of 
Its  failure  to  do  so,  the  deed  be  canceled. 
It  failed  to  pay  him  for  the  land  as  required 
by  such  decree.  Thereupon,  In  1892,  Bedlck 
presented  to  the  city  council  a  written  de- 
mand that  it  deliver  to  him  possesi^on  of  the 
land,  or  take  proper  proceedings  to  condemn 
it  It  failed  to  do  either  of  these  things, 
and  he  brought  this  action,  which  resulted 
in  a  Judgment  in  his  favor,  and  the  city 
brings  the  record  here  for  review.  We  pro- 
ceed to  examine  the  objections  raised  by  the 
city  In  error  in  their  order  of  presentation. 

It  is  first  cont«ided  that  when  the  city 
went  into  possession  of  tbe  property,  In  1886, 
Bedlck  had  an  election  of  remedies,  viz. 
either  to  sue  for  the  value  of  the  property, 
or  to  bring  an  action  to  cancel  the  deed,  and, 
having  elected  to  have  the  deed  canceled,  he 
cannot  now  sue  to  recover  its  value.  Tbe 
argument  Is  untenable,  for  the  reason  that 
he  did  not  in  1886  have  a  choice  of  remedies. 
So  long  as  the  deed  was  in  existence  and  un- 
canceled, the  legal  title  to  the  property  was 
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in  the  dty,  and  with  the  legal  title  went  the 
right  to  posseBsloD.  No  actl<»i  for  valne 
would  lie,  there  being  neither  an  express  nor 
an  Implied  obligation  on  its  part  to  pay  for 
the  property.  His  only  remedy  was  a  suit 
to  set  aside  the  deed.  So  soon  as  the  deed 
was  canceled  by  the  suit  commenced  in 
1890,  the  possession  of  the  city  became 
wrongful,  and  then,  and  not  until  then,  did 
Redick  hare  a  choice  of  remedies.  He  could 
then  bring  ejectment,  or  the  action  be  has 
brought  It  is  insisted,  however,  that  to 
permit  the  maintenance  of  this  action  Is 
equivalent  to  allowing  him  to  retain  title, 
and  at  the  same  time  to  recover  the  value 
of  the  property,  but  we  do  not  think  so.  A 
judgment  for  its  value  has  the  effect  to  in- 
vest the  city  with  title  to  the  land.  The  ac- 
tion is  analogous  to  actions  for  conversion 
of  personal  property.  Lewis,  Em.  Dom.  | 
628;  Pope  V.  Benster,  42  Neb.  304,  60  N.  W. 
561;  City  of  Omaha  v.  Croft  (Neb.)  82  N.  W. 
120. 

The  next  contention  is  that  the  action  Is 
barred  by  the  statute  of  limitations;  it  being 
assumed  that  his  cause  of  action  accrued  in 
1886,  when  the  city  went  into  poasession  of 
the  property.  As  before  stated,  he  tiad  no 
cause  of  action  for  value  until  the  deed  was 
canceled  in  the  suit  instituted  In  1890,  Judg- 
ment in  which  suit  was  not  entered  until 
1802;  and,  as  the  present  action  was  com- 
menced in  1806,  no  statute  could  have  run 
against  it 

The  last  point  made  is  that  the  issues  In- 
volved in  this  case  are  identical  with  those 
in  the  action  commenced  in  1877,  and  the 
Judgment  in  that  action  is  a  bar  to  this. 
With  this  we  cannot  agree.  He  had  no  right 
of  action  In  1877  for  either  value  or  dam- 
ages. In  bringing  that  action  be  merely 
mistook  his  remedy,  wherefore  Judgment  in 
that  case  could  not  preclude  him  from  bring- 
ing an  action  after  his  cause  of  action  sub- 
sequently accrued.  State  v.  Bank  of  Com- 
merce of  Grand  Island  (Neb.)  84  N.  W.  40G. 
No  errw  having  been  pointed  out  the  Judg- 
ment of  the  lower  court  will  be  affirmed. 


STKEETER  v.   STALNAKBR. 
(Supreme  Cionrt  of  Nebraska.    Jan.  23,  1901.) 

HIOHWATS— PUBLIC    LANDS— DBDICATTON. 

1.  Under  the  provisions  of  section  2477,  Rev. 
St  U.  8.,  lands  of  the  general  government,  not 
reserved  for  public  purposes,  may  be  taken  and 
used  for  public  roads. 

2.  Evidence  of  long-continued  use  by  the  pub- 
lic tends  to  show  the  establishment  of  a  road 
by  dedication  over  the  public  domain.  So,  al- 
so, does  the  surveying,  marking  out,  platting, 
and  improvement  of  a  road  by  the  public  au- 
thorities. 

8.  Evidence  examined,  and  found  to  support 
the  judgment. 
(Syllabus  bj  the  Court) 

Appeal  from  district  court  Hamilton  coun- 
ty;  Sedgwick,  Judge. 


Action  by  William  H.  Streeter  against 
John  Stalnaker.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Hainer  &  Smith,  for  appellant  John  A. 
Whltmore,  J.  M.  Day,  and  John  J.  Roach,  for 

appellee. 

SULLIVAN,  J.  The  only  controverted 
question  in  this  case  is  whether  there  exists 
a  highway  across  a  quarter  section  of  land 
occupied  and  claimed  by  the  plaintiff,  Wil- 
liam H.  Streeter,  by  virtue  of  an  entry  made 
Vy  him  In  tSM,  under  the  timber  culture  act 
John  Stalnaker,  who  is  the  overseer  of  rood 
district  No.  51,.  in  Hamilton  county,  asserts 
the  existence  of  a  public  way  over  the  land, 
and  asks  that  the  plaintiff  be  enjoined  from 
obstructing  it  The  court  decided  in  favor 
of  the  defendant,  and,  from  a  careful  ex- 
amination of  the  record,  we  are  well  satisfied 
that  the  decision  is  warranted  by  the  proof. 

In  1877  the  county  board  of  Hamilton  coun- 
ty, in  compliance  with  a  petition  presented  to 
it  appointed  J.  R.  Thomas  a  special  commis- 
sioner to  inquire  into  the  expediency  of  es- 
tablishing a  road  leading  to  the  wagon  bridge 
across  the  Platte  river,  south  of  Central  City. 
Mr.  Thomas  employed  chainmen  and  an  ax- 
man,  and  proceeded  to  survey,  plat,  and  mark 
out  a  road  over  the  land  now  in  controversy. 
His  report  was  filed  with  the  coimty  clerk, 
and  was  accepted  by  the  county  board.  Aft- 
erwards, in  the  same  year,  culverts  were 
built  by  the  road  overseer  to  make  the  road 
passable;  and  it  has  been  traveled  ever  since 
to  some  extent  by  people  going  to  Central 
Cits  to  trade  or  to  Hoard's  ranch  with  grain. 
"The  road,"  In  the  language  of  one  witness 
for  the  defendant,  "has  been  traveled  con- 
stantly, not  all  of  the  time  by  all  of  the  peo- 
ple, but  by  a  portion  of  the  people  all  the 
time."  It  is  doubtless  true  that  the  travel 
has  diverged  to  some  extent  from  the  line  of 
the  road  as  located  by  Thomas,  but  we  think 
the  evidence  quite  sufficient  to  Justify  the 
conclusion  that  the  deviation  was  not  sub- 
stantial. In  order  to  show  that  the  road  was 
established  by  user,  it  was  not  necessary  to 
prove  an  exact  adherence  to  the  line  of  the 
survey  at  all  points.  It  was  enough  to  show 
that  there  was  no  permanent  or  material 
deflection.  City  of  Beatrice  t.  Black,  28 
Neb.  263,  44  N.  W.  18. 

It  is  said  that  the  public  could  not  acquire 
an  easement  by  user  In  the  land  in  question, 
because  it  belonged  to  the  general  govern- 
ment which  is  not  affected  by  the  statute  of 
limitations.  As  we  understand  counsel  for 
defendant  they  do  not  claim  that  the  public 
acquired  any  rights  by  adverse  occupancy  of 
the  disputed  strip.  Their  contention  is  that 
the  road  was  established  by  dedication  and 
acceptance,  and  this  view  of  the  matter  we 
think  is  correct  In  1866,  congress  passed  an 
act  declaring  that  "the  right  of  way  for  the 
construction  of  highways  over  public  lands 
not  reserved  for  public  uses  is  hereby  grant- 
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ei"  Section  24T7,  Rev.  St  By  this  act  the 
government  consented  that  any  of  Its  lands 
not  reserved  for  a  public  purpose  might  be 
taken  and  used  for  public  roads.  The  stat- 
ute was  a  standing  offer  of  a  free  right  of 
way  over  the  public  domain,  and  as  soon  as 
It  was  accepted  In  an  appropriate  manner 
by  the  agents  of  the  public,  or  the  public  It- 
self, a  highway  was  established.  McRose  y. 
Bottyer,  81  Cal.  122,  22  Pac.  398.  What  the 
Hamilton  county  authorities  did  was  perhaps 
Insufficient  to  show  the  establlsiiment  of  a 
road  under  the  general  road  law,  but  wa« 
enough,  we  think,  to  Indicate  an  acceptance 
of  the  government's  bounty,  and  that  was  all 
that  was  required  to  create  an  easement. 
Vance  v.  Railroad  Co..  12  Neb.  285,  11  N.  W. 
334;  Railroad  Co.  v.  Baldwin,  103  U.  S.  426, 
26  L.  Ed.  578;  U.  S.  v.  Brooks,  10  How.  442, 
13  L.  Ed.  489. 

In  this  case  there  was  not  only  evidence  of 
user,  general  and  long  continued,  but  also 
proof  that  the  public  authorities  had  assum- 
ed control  over  the  road,  and  had  worked 
and  improved  a  portion  of  it.  Both  facts 
were  competent  evidence  tending  to  show  an 
acceptance  of  a  dedication.  Adams  v.  Iron 
Cliffs  Co.,  78  Mich.  271,  44  N.  W.  270;  Witter 
V.  Damitz,  81  Wis.  385,  51  N.  W.  675;  State 
V.  Waterman,  79  Iowa,  360,  44  N.  W.  677; 
Waggeman  v.  Village  of  North  Peoria,  160 
111.  277,  43  N.  B.  347.  The  judgment  of  the 
district  court,  being  supported  by  sufficient 
evidence,  is  afOrmed. 


GLOBE  LOAN  &  TRUST  CO.  t.  ELLER 

et  al. 

(Supreme  Court  of  Nebraska.    Jan.  23,  1901.) 

JUNIOR  M0RTOAGE>—FOREX:i,0SURfii— AP- 
PRAISEMENT. 

1.  A  Junior  mortgagee  In  foreclosure  proceed- 
ings, in  which  the  senior  mortgagee  was  not 
made  a  party,  obtained  a  decree  of  foreclosure, 
directing  the  sale  of  the  mortgaged  property 
subject  to  the  senior  mortgage  of  $5,0()0.  Cer- 
tificates of  liens  and  incumbrances  provided 
for  by  sections  491b  and  491c  of  the  Code  of 
QvU  Procedure  were  waived,  the  property  ap- 

g raised,  and  the  interests  of  the  mortgagor 
xed  at  the  gross  appraised  value,  less  the 
amount  of  the  prior  mortgnge,  to  which  the 
sale  was  made  subject.  Held,  that  the  inter- 
est of  the  mortgagor  aud  owner  in  the  prem- 
ises was  properly  appraised,  and  that  the  sale 
made  thereunder  was  regular  and  In  conformi- 
ty with  the  decree. 

2.  Held,  also,  that  the  evidence  failed  to  show 
that  the  property  was  appraised  so  grossly  low 
as  to  be  constructively  fraudulent. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  coun- 
ty; Keysor,  Judge. 

Action  by  the  Globe  Loan  &  Trust  (X)m- 
pany  against  James  W.  EUer  and  others. 
Judgment  for  plaintiff,  and  defendants  ai»- 
peal.    Affirmed. 

J.  W.  Mler,  for  appellants.  G.  W.  Shields, 
for  appellee. 

HOIXX)MB.  J.  A  Junior  mortgagee  ob- 
tained a  decree  of  foreclosure  and  an  order 


for  the  sale  of  the  mortgaged  premises  if 
the  amount  found  due  was  not  paid  within  ■ 
time  therein  stated.  Under  the  pleadings 
and  evidence  a  decree  was  entered  In  favor 
of  the  Junior  mortgagee,  subject  to  a  prior 
mortgage  of  $5,0(X)  on  the  same  premises, 
the  senior  mortgagee  not  being  made  a  party 
to  the  action;  and  the  property  was  ordered 
sold  to  satisfy  the  amount  found  due  In  the 
decree,  subject  to  the  said  prior  mortgage 
of  $5,000.  An  order  of  sale  was  duly  issued 
on  the  decree,  the  property  appraised,  and 
the  amount  of  the  senior  mortgage,  as  fixed 
In  the  decree,  and  to  which  the  sale  of  the 
premises  was  made  subject,  was  deducted 
from  the  gross  appraised  value,  and  there- 
upon sold  as  In  other  cases,  oifojectlons  to 
the  appraisement  and  confirmation  were  en- 
tered, because,  as  alleged,  the  property  was 
appraised  too  low,  and  did  not  sell  for  two- 
thirds  of  the  appraised  value,  and  because 
the  appraisers  were  not  authorized  to  deduct 
from  the  gross  value  of  the  premises  the 
amount  of  the  prior  mortgage  as  fixed  In 
the  decree.  The  certificates  of  liens  and  in- 
cumbrances provided  for  by  sections  491b 
and  491c  of  the  Code  of  Civil  Procedure  were 
waived.  The  question  thus  directly  present- 
ed is  whether.  In  a  sale  of  mortgaged  prem- 
ises on  a  decree  In  favor  of  a  Junior  mort- 
gagee, which  Is  ordered  subject  to  a  prior 
mortgage,  the  interest  of  the  mortgagor  or 
owner  of  the  equity  of  redemption  may  prop- 
erly be  fixed  at  the  gross  value  of  the  prem- 
ises, as  made  by  the  appraisers,  less  the 
prior  mortgage,  to  which  the  sale  is  made 
subject  by  the  terms  of  the  decree.  That 
the  provisions  of  the  sections  referred  to  as 
to  ascertaining  prior  liens  and  incumbran- 
ces are  for  the  benefit  of  the  plaintiff,  and 
may  be  waived,  has  already  been  determined 
In  the  affirmative,  and  may  now  be  regarded 
as  the  settled  rule  In  this  state.  Smith  v. 
Foxworthy,  39  Neb.  214,  57  N.  W.  994;  Cnlg 
r.  Stevenson,  15  Neb.  362.  18  N.  W.  610. 

The  object  of  the  proceedings  begun  by 
the  Junior  mortgagee  was  to  foreclose  the 
equity  of  redemption  of  the  owner  of  the 
premises.  The  priority  of  the  senior  mort- 
gage was  admitted,  and  the  amount  thereof 
was  pleaded  In  the  petition.  The  aii;tlon,  in 
its  nature,  is  in  rem.  The  Interest  of  the 
mortgagor  in  the  premises  was  susceptible, 
under  the  pleadings  and  the  evidence,  of 
ascertainment  and  determination  more  fully 
and  accurately  than  would  be  possible  by  a 
certificate  of  either  of  the  officers  mentioned 
in  the  two  sections  referred  to.  The  senlsr 
mortgagee  might  properly  be  made  a  party, 
yet  he  was  not  a  necessary  party.  White  v. 
Bartlett  14  Neb.  320,  15  N.  W.  702.  It  is 
within  the  power  of  the  court  to  decree  a 
sale  of  the  premises  subject  to  a  prior  incum- 
brance. Flnley  v.  Bank,  11  Wheat  806,  6 
L.  Ed.  480;  Jerome  v.  McCarter,  M  U.  S.  734, 
24  L.  Ed.  13C;   Wright  v.  Bundy,  11  Ind.  398. 

The  court  had  Jurisdiction  over  the  par- 
ties to  the   action  and   the   subject-matter 
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thereof.  Tlie  mortgagor  ia»  we  think,  being 
■  party,  concluded  by  the  decree  ordering  a 
■ale  of  the  premises  subject  to  the  prior 
moi-tgage,  and  finding  the  amount  thereof. 
If  he  were  dlssatlsfled,  he  should,  by  proper 
proceedings,  have  sought  a  correction  of  the 
error,  if  one  existed.  The  attack  now  Is 
collateral  in  its  nature,  and  by  objection  to 
the  confirmation  of  sale  It  Is  sought  to  re- 
yiew  the  proceedings  had  in  determining  the 
Interest  of  the  mortgagor  In  the  premises, 
which  were  directed  to  be  sold  In  satisfac- 
tion of  the  second  mortgage;  It  having  there- 
in been  decreed  tliat  the  property  should  be 
sold  subject  to  a  prior  mortgage  of  $5,000. 
The  decree  Is  binding  on  the  parties  to  the 
action,  and  we  see  no  Impropriety  in  the  ap- 
praisement of  the  mortgagor's  Interest  being 
made  subject  to,  and  lessened  by,  the  prior 
lieu  found  to  exist  there(».  By  section 
4Dla  it  Is  provided  that  when  an  execution 
(In  this  case,  an  order  of  sale)  "shall  be  lev- 
ied on  any  lands  and  tenements,  the  officer 
levying  the  same  shall  call  an  Inquest.  •  *  • 
and  such  officer,  together  with  said  freehold- 
ers, shall  appraise  said  Interest  at  its  real 
value  in  money,  and  such  appraisement  shall 
be  signed  by  such  officer  and  said  freehold- 
ers, respectiv^y."  This  was  done  in  the 
present  Instance  by  deducting  from  the  gross 
value  the  amount  of  the  first  mortgage  as 
found  by  the  decree,  and  the  property  sold 
for  two-thirds  of  its  value  as  thus  found. 
We  find  no  valid  objection  as  to  the  method 
of  appraisal  of  the  mortgagor's  Interest  in 
the  property  included  in  the  decree. 

It  la  also  claimed  that  the  property  was 
aPD^ised  at  a  figure  so  grossly  low  as  to  be 
constructively  fraudulent.  An  examination 
of  the  evidence,  which  Is  conflicting,  leads  to 
the  conclusion  that  the  ruling  of  the  dlatrlct 
court  as  to  this  phase  of  the  question  is  sup- 
ported by  sufficient  competent  evidence,  and 
the  objection  cannot  be  said  to  be  well  taken. 
The  order  of  confirmation  should  be,  and  Is, 
affirmed.    Affirmed. 


SMITH  V.  STATB. 
(Sopreme  Court  of  Nebraska.     Feb.  8,  1001.) 

HOIIICIDB—BVIDBNCB— INSTRUCTIONS  —  CIR- 
CUMSTANTIAL EVIDBNCB. 

1.  Testimony  relating  to  a  collateral  fact  was 
offered  for  the  purpose  of  strengthening  and 
corroborating 'the  tneory  of  the  defense,  and 
excluded.  The  relation  of  such  fact  to  the 
main  facts  in  the  case  appearing  to  be  conjec- 
tural and  uncertain,  and  affording  no  reason- 
able presumption  as  to  the  main  issnea,  held, 
that  the  exclusion  of  such  proposed  testimony 
is  not  prejudicial  error. 

2.  The  giving  of  the  Instruction  copied  in 
the  opinion  with  relation  to  the  want  of  motive 
for  the  commission  of  a  crime,  being  a  drenm- 
stance  favorable  to  the  innocence  of  the  party 
accused,  held  not  to  be  erroneous. 

3.  An  instruction  on  circumstantial  evidence 
was  requested  by  the  defendant,  in  which  it 
was  stated  that:  "If  there  is  any  one  single 
fact  proved  to  the  satisfaction  of  the  jury  which 
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is  inconsistent  with  the  guilt  of  the  defendant, 
this  is  sufficient  to  raise  a  reasonable  doubt, 
and  you  should  find  him  not  guilty."  fleld^hat 
such  instruction  was  properly  refused:  first, 
becaose  substantially  the  same  jpropositions 
were  embodied  in  other  instructions  given; 
second,  because  it  did  not  restrict  the  jury  to 
the  consideration  of  material  tacts  essential  to 
the  conclusion  on  which  the  guilt  of  the  de- 
fendant was  sought  to  be  established;  and, 
third,  it  permitted  the  consideration  of  different 
facts  as  distinct  and  independent  propositions, 
the  true  rule  being  that  the  facts  and  circum- 
stances on  which  reliance  is  placed  for  convic- 
tion must  be  considered  and  taken  together. 

4.  To  justify  conyiction  on  drcnmstantial  evi- 
dence, it  Is  necessary  that  the  facts  and  dr- 
cugnstances  essential  to  the  condusion  sought 
must  be  proven  by  competent  evidence  beyond 
a  reasonable  doubt,  and,  when  taken  together, 
or  as  a  whole,  must  be  of  such  a  character  as 
to  be  consistent  with  each  other,  and  with 
the  l^pothesis  sought  to  t>e  established  thereby, 
and  inconsistent  with  any  reasonable  hypothe- 
sis of  innocence. 

6.  An  instruction  as  to  the  force  and  effect 
of  drcnmstantial  evidence,  copied  in  the  opinr 
ion,  held  to  have  been  properly  given. 

€.  Statements  in  one's  own  Interest,  self- 
serving  in  their  nature,  made  soon  after  the 
commission  of  the  homicide  which  such  person 
was  charged  with  having  committed,  even 
thoufih  made  under  the  apprehension  of  ini- 
pending  death,  the  person  recovering,  held  to 
be  inadmissible  as  evidence  either  as  dedara- 
tions  in  extremis  or  as  a  part  of  the  res  gestae. 

7.  On  cross-examination  of  a  witness  ques- 
tions were  aslced  as  to  alleged  prior  state- 
ments made  by  him  regarding  the  action  and 
conduct  of  the  defendant,  to  which  objection 
was  made  and  sustained.  Held,  such  questions 
are  improper  on  cross-examination,  or  for  the 
purpose  of  laying  a  foundation  for  impeach- 
ment to  affect  the  credibility  of  such  witness. 
and  the  ruling  thereon  to  be  without  error. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Nemaha  county; 
Stull,  Judge.  . 

Charles  B.  Smith  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

H.  A  Lambert,  B.  B.  Quackenbush,  and 
Francis  Martin,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  State 

HOLCOMB,  J.  The  defendant,  plaintiff  in 
error,  was  charged  with  and  convicted  of 
the  crime  of  murder  in  the  first  degree,  the 
penalty  being  by  the  Jury  fixed  at  imprison- 
ment in  the  penitentiary  during  life.  The 
homldde  changed  is  the  isformation  was  the 
killing  of  the  wife  of  the  defendant  by  shoot- 
ing with  a  revolver.  It  is  disclosed  by  the 
record  that  the  deceased  came  to  her  death 
from  a  bullet  wound  in  her  right  temple; 
that  at  the  same  time  the  defendant  received 
a  wound  from  a  bullet  entering  the  right 
side  .ind  back  part  of  his  head,  which  ranged 
forward,  and  came  out  above  and  in  front 
of  the  right  ear,  the  bullet  penetrating  only 
beneath  the  skin,  and  apparently  deflected 
from  its  course  by  coming  In  contact  with  the 
skull.  The  tragedy  occurred  in  the  kitchen 
of  the  dwelling  house  occupied  by  the  de- 
fendant and  deceased.  The  evidence  on 
which  the  conviction  was  had  was  drcum- 
stantiaL  The  defense  interposed,  and  as 
conducted  during  the  trial  of  the  case,  was 
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on  the  theor;  that  the  deceased  firat  ahot 
the  defendant  bb  be  was  passing  ber  while 
she  was  standing  in  the  liitcheQ,  causing  the 
wound  alluded  to,  the  shock  producing  un- 
consdoDsness  for  a  short  time,  during  which 
she  fired  the  fatal  shot  resnltlng  in  her  own 
death.  A  very  short  time  after  the  tragedy, 
after  others  had  appeared  on  the  scene,  the 
defendant,  passing  Into  an  adjoining  room, 
shot  himself  with  the  same  weapon  through 
the  stomach,  the  ball  entering  a  little  to  the 
side  and  above  the  naval,  ranging  downward 
and  through  his  body,  and  lodged  so  as  to  b« 
easily  extracted  from  the  hip.  The  state 
submitted  testimony  -  regarding  the  circum- 
stances surrounding  the  tragedy  and  regard- 
ing the  location  of  the  room,  furniture,  etc., 
the  finding  of  a  bullet  on  the  floor  in  one 
part  of  the  room,  and  to  the  absence  of  bal- 
let marks  on  the  walls,  doors,  or  windows  of 
the  room.  The  homicide  occurred  April  22d. 
The  trial  began  June  25th  following.  Dur- 
ing the  introduction  of  testimony  for  the  de- 
fense, a  witness  was  called  by  whom  it  was 
sought  to  prove  that  on  the  day  previous 
(the  26th  day  of  June)  the  witness  had  made 
an  examination  of  the  room  of  the  house 
In  which  the  tragedy  occurred,  and  fotmd  a 
marli  on  the  door,  leading  from  the  kitchen 
to  the  sitting  room,  resembling  the  mark 
of  a  bullet  The  question  by  which  the  tes- 
timony was  songht  to  be  elicited  was  objected 
to,  and  the  objection  sustained.  Counsel  for 
defendant  then  made  the  following  offer: 
"Defendant  offers  to  prove  by  this  witness 
that  on  the  26th  day  of  June  this  witness 
went  to  the  house  of  Smith  with  Mr.  Schantz, 
who  has  had  the  contnd  of  the  same,  and  pos- 
session of  it,  and  made  an  examination  of  the 
room  for  bullet  marks,  and  that  on  the  door 
between  the  kitchen  and  sitting  room,  abotit 
an  inch  below  the  upper  hlAge  of  the  door,  he 
found  a  distinct  mark  about  the  size  of  a 
thirty-eight  bullet  that  would  have  struck 
lengthwise."  And  the  following  objection  was 
made  and  sustained,  the  ruling  thereon  being 
assigned  as  prejudicial  error:  "The  state  ob- 
jects, as  the  time  fixed'  by  the  witness  la 
three  months  after  the  shooting,  and  It  has 
already  been  testified  by  persons  who  found 
the  bullet  that  they  made  careful  examination 
of  the  room  the  same  night  the  Jury  was 
there,  and  there  were  no  bullet  marks  on 
either  the  windows  or  doors.  Incompetent 
Irrelevant  Immaterial.  Sustained.  Excep- 
tion." The  testimony  was  offered  as  tend- 
ing to  prove  a  circumstance  In  support  and 
corroboration  of  the  theory  of  the  defendant 
relative  to  the  question  of  how  the  shooting 
occurred,  and  who  did  the  same.  We  assume 
the  testimony  was  excluded  because  of  the 
remoteness  of  time  at  which  the  mark  was 
discovered  from  the  time  of  the  principal 
transaction,  and,  under  the  circumstances,  the 
proposed  testimony  was  regarded  as  of  no 
evidentiary  weight,  and  irrelevant  to  the  is- 
sues raised. 
It  appears  froiB  the  record  that  for  about 


ten  days  after  the  homicide  the  defendant, 
with  others,  occupied  the  premises  for  resi- 
dence purposes,  the  last  two  or  three  days  of 
which  the  defendant  had  recovered  from  the 
woonds  received  sufficiently  to  move  about 
the  rooms  and  outside  of  the  building.  After 
the  defendant  had  left  the  premises,  one 
Schanta,  the  father  of  the  deceased,  had  con- 
trol,  but  who  had  Immediate  possession  or 
access  to  the  bulldiiig  does  not  appear.  The 
time  elapsing  from  the  homicide  to  the  find- 
ing of  the  mark,  of  wtilch  the  witness  was 
interrogated,  was  65  days.  Whether  or  not 
in  fact  the  mark  was  made  by  a  bullet  seems 
to  be  purely  conjectural,  and  whether  it  was 
made  at  the  time  of  the  homicide  and  as  a 
result  of  the  shooting  which  then  occurred. 
is  even  more  uncertain.  Its  connection  with 
the  transactions  under  Investigation  can  only 
be  inferred  from  the  statement  made  in  the 
Offer  that  It  was  a  mark  "about  the  size  of 
a  38  ballet  that  would  have  struck  length- 
wise." This  fact  alone,  it  seems  to  us,  ren- 
ders Its  connection  with  the  principal  facts 
so  uncertain  as  to  destroy  its  relevancy;  and 
the  circumstances  as  to  time,  and  use  and 
occupancy  of  the  building,  negative  all  pro- 
bative force  ttiat  otherwise  it  would  possess. 
Had  the  mark  been  discovered  at  or  near  the 
time  of  the  principal  transaction,  or  were 
the  proposed  testimony  such  as  from  it  the 
jury  would  be  warranted  in  deducing  the 
inference  that  it  was  made  by  a  bullet  fired 
at  the  time  of  the  death  of  the  deceased  or 
wounding  of  the  d^endant,  its  relevancy  and 
materiality  could  not  t>e  open  to  question. 
But  when  it  Is  discovered  more  than  two 
months  after  the  occurrence,  and  when^the 
room  had  been  occupied  and  open  to'  all 
comers,  with  the  opportunities  for  and  proba- 
bilities of  a  similar  mark  being  made  in 
countless  ways,  and  without  any  means  of 
Identifioatlon  or  connection  with  the  trans- 
actions occurring  at  the  time  of  the  homi- 
cide, it  can  hardly  be  said  to  be  more  than 
mere  speculative  and  conjectural  evidence. 
The  question  presented  is  entirely  different 
from  a  case  where  the  circumstances,  ob- 
ject, or  fact  sought  to  be  established  by  proof 
as  a  collateral  fact  to  the  main  Issue,  though 
discovered  long  after  the  principal  trans- 
action, is  capable  of  identification  and  con- 
nection with  the  main  fact  In  the  latter 
case,  lapse  of  time  and  the  element  of  re- 
moteness would  not  be  so  Important  and  con- 
trolling as  in  the  former,  "l^e  rule,"  says 
Post  C.  J.,  In  Blomgren  v.  Anderson,  48  Neb. 
240,  242,  67  N.  W.  188,  187,  in  speaking  of  the 
admission  of  testimony  as  to  collateral  facts 
corroborative  of  the  principal  contention  of 
the  parties  to  a  case,  "as  said  by  one  author, 
'excludes  all  evidence  of  collateral  facts 
which  are  incapable  of  affording  any  reason- 
able presumption  as  to  the  principal  matters 
in  dispute;  and  the  reason  Is  that  such  evi- 
dence tends  needlessly  to  consume  the  pub- 
lic time,  to  draw  the  minds  of  the  jurors 
from  the  points  in  issae,  and  to  excite  prejn- 
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dice  and  mislead.  Moreover,  the  adT«r8e 
party,  havins  had  no  notice  of  such  evidence, 
is  not  preiiAred  to  rebut  it.  The  due  eppU- 
cation  of  tblB  rule  'wtll  occasionally  tax  to 
tbe  utmost  the  firmness  and  discrimination 
of  the  judge;  so  that  -n-hlle  be  shall  reject, 
as  too  remote,  every  fact  which  merely  fnc- 
nlBhea  a  faneltul  analogy  or  conjectural  in- 
ference, be  may  admit  as  relevant  the  evi- 
dence of  all  those  matters  Which  shed  a  real, 
though  perhaps  indirect  and  feeble,  light  on 
the  question  in  issue.  And  here  it  will  gen- 
erally be  found  that  the  elrcnmstances  of  tbe 
parties  to  the  suit,  and  tbe  position  in  which 
they  stood  when  the  matter  in  controversy 
occurred,  are  proper  subjects  of  evidence; 
and,  indeed,  the  change  in  the  law  enabling 
parties  to  give  testimony  for  themselves  has 
rendered  this  proof  of  "surrounding  circum- 
stances" still  more  important  than  it  was  In 
former  times.'  Tayl.  Ev.  fi  S16;  1  OreenL 
Ev.  I  52  et  seq."  Were  we  to  Indulge  in  pre- 
sumptions and  probabilities  regarding  tbe 
origin  of  the  mark  made  on  the  door.  It 
would  seem  that  there  are  far  stronger  rear 
sons  for  the  conclusion  that  it  was  made  in 
some  accidental  manner,  possibly  on  pur- 
pose, by  those  coming  and  going  in  and 
about  the  house,  and  its  apparent  resem- 
blance to  a  mark  that  might  be  made  by  a 
38-callber  bullet  Is  no  more  Uian  a  coinct- 
dence.  A  careful  examination  of  tbe  record 
forces  upon  as  tbe  eouciusion  that  the  re- 
moteness of  time  and  uncertainty  as  to  what 
rdation  It  may  sustain  to  the  main  facts  la 
the  case  render  the  proposed  testimony  of 
Inconsequential  value,  if  not  entirely  wor13>- 
less  as  evidence.  We  do  not  think  any  sub- 
stantial right  of  the  defendant  was  Impaired 
by  the  ruling  of  the  trial  court  thereon. 

At  tbe  request  of  the  state  the  foUovring 
instmction  was  given  the  Jury,  to  whldi  an 
exception  was  taken,  and  error  Is  now  sought 
to  be  predicated  thereon:  "The  court  In- 
stmcts  the  Jury  that,  when  the  evidence  fails 
to  show  any  motive  to  make  an  assault  or 
commit  a  crime,  this  Is  a  circumstance  in 
favor  of  tbe  innocence  of  the  party  accused. 
And  in  this  ease,  if  tbe  Jnry  find,  upon  a 
careful  examination  of  all  evidence,  that  It 
fails  to  show  any  motive,  cause,  or  reason 
on  the  part  of  Louise  Smith  to  assault  and 
mnrder  the  defendant,  then  you  should  con- 
sider this  fact  In  determining  the  tmth  or 
falsity  of  the  claim  made  by  the  defendant 
that  his  wife  first  shot  him  and  then  killed 
herself."  It  Is  admitted  by  counsel  for  de- 
fendant that,  as  an  abstract  proposition  of 
law,  the  Instruction  is  without  error,  and  that 
the  subject  dealt  with  therein  may  be  prop- 
erly argued  by  counsel,  and  has  probative 
force  worthy  of  consideration  by  the  jury; 
but  it  is  contended  that  It  Is  an  argument 
from  the  bench,  giving  a  negative  phase  un- 
due prominence  by  singling  out  the  one 
feature  of  the  case,  and  imputing  to  it  special 
significance  and  force,  and  that  the  instruc- 
tion practically  casts  upon  the  defendant  the 


burden  of  proving  a  motive  in  his  wife  to 
commit  the  crime.  That  part  of  tbe  instnie- 
tlon  relative  to  the  want  of  sootive  being 
favorable  to  the  Innocence  of  a  party  accused 
of  crime  is  a  correct  expression  of  the  law 
when  applied  to  the  case  at  bar,  eithfer  as 
an  abstract  or  concrete  proposition,  and  is  as 
favorable  to  the  defendant  as  to  the  state. 
Tbe  i)rinclple  contained  in  the  instruction  is 
approved  of  In  Gloagh  v.  State,  7  Neb.  82a 
Under  the  circumstances  of  the  case  at  bar 
the  defendant  was  accused  of  the  crime  of 
Idiling  the  deceased,  his  wifa  His  defense 
was  that  the  deceased  flrst  shot  him,  and 
then  took  her  own  life.  That  the  shooting 
was  done  by  the  one  or  the  other  with  felo- 
nleuB  Intent  is  established  by  tbe  evidenoe, 
imt  only  to  a  moral  certainty,  but  to  a  degree 
amounting  almost  to  the  certainty  of  a  math- 
ematical demonstration.  Uie  Jury  were 
called  upon  to' judge  of  the  defense  inter- 
posed in  connection  with  tlie  truth  of  the 
charge  against  the  defendant  The  estab- 
lishment by  tbe  evidence  of  one  hypothesis 
as  to  the  droomstances  of  the  iionlaide 
necessarily  excluded  the  other.  The  evidence 
as  to  the  defendant's  guilt  -was  strengthened 
or  weakened  as  the  circumstances  proved 
might  or  might  not  point  to  tbe  wife  as  the 
assailant.  In  determinlmg  whether  she  in 
fact  made  the  assault,  as  contended  for  by 
the  defendant,  it  was  proper  to  consid^  her 
motive  or  lack  of  motive  to  make  the  alleged 
assault  If  no  motive  appeared,  the  prob- 
ability of  her  having  committed  the  crime 
alleged  is  lessened,  and  the  Jury  would  be 
correspondingly  freer  from  donbt  as  to  the 
truth  of  the  charge  against  the  defendant 
"The  truth  or  falsity  of  the  claim  made  by 
the  defendant  that  his  wife  first  shot  him, 
and  then  killed  herself,"  is  a  subordinate 
proposition  Included  in  the  principal  one  in 
issue,— that  the  defendant  made  the  assault 
and  committed  the  homicide.  If  the  jury 
disbelieved  the  subordinate  proposition,  then 
stronger  would  be  the  reasons  for  the  con- 
clusion that  tbe  evidence  proved  beyond  all 
reasonable  donbt  that  the  charges  made  in 
the  information  were  true;.  It  is  quite  true 
that  It  Is  only  necessary  that  under  all  the- 
evidence  the  Jury  should  entertain  a  reason- 
able doubt  of  the  defendant's  guilt  and  the 
truth  of  the  matter  claimed  by  him  as  a 
defense  need  not  further  be  determined.  But 
in  the  tmth  or  falsity  of  the  claim  made  by 
him  is  also  involved  the  truth  of  the  charge 
made  by  the  state,  and  any  fact  or  circum- 
stance connected  with  tbe  substantive  de- 
fense interposed  is  proper  to  be  considered 
by  the  jury  in  determining  the  weight  and 
credit  which  should  be  given  to  the  testimony 
in  support  of  the  theory  and  hyx>othesls 
sought  by  the  defendant  to  be  Impressed 
upon  them  for  the  purpose  of  raising  a  doubt 
as  to  tbe  truth  of  the  charge  of  the  crime 
imputed  to  him.  Under  the  issues  the  Jury 
were  required  to  consider  and  pass  upon  the 
questions  presented  by  the  defendant  rela- 
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tlvfr  to  his  claim  that  his  wife  did  the  stioot- 
Ing,  to  the  extent,  at  least,  as  to  whether 
such  evidence,  in  connection  with  all  the 
other  evidence,  raised  a  Teasonable  doubt  of 
the  defendant's  guilt;  and  in  doing  bo  it  is 
appatent  that  the  trial  court  might  with  pro- 
priety instruct  as  to  a  circumstance  proper 
for  them  to  consider  in  the  determination  of 
such  question.  If,  from  the  evidence,  no 
motive  appeared  for  the  wife  to  make  the  as- 
sault, that  fact,  it  seems  reasonably  clear, 
was  a  matter  pertinent  and  proper  for  the 
Jury  to  consider  in  weighing  all  the  testi- 
mony and  in  arriving  at  a  verdict  This 
was  all  that  was  said  in  the  Instruction,  and 
for  that  reason  we  tlni  no  error  in  its  giving. 
While  the  language  of  the  instruction  is  not 
fully  approved,  it  is,  in  substance,  we  thlnlc, 
a  correct  expression  of  the  law,  and  the  mat- 
ter spoken  of  is  proper  to  be  called  to  the 
attention  of  the  ]ury  in  their  consideration  of 
the  evidence  and  In  arriving  at  a  correct 
conclusion  as  to  the  truth  of  the  charge  made 
against  the  defendant  The  instruction  does 
not,  we  think,  give  undue  prominence  to  any 
particular  phase  of  the  case,  but  rather  is  an 
application  of  an  admittedly  sound  rule  of 
law  to  the  evidence  in  the  case,  and  Is  calcu- 
lated to  assist  the  Jury  In  applying  and 
weighing  the  evidence  before  them. 

An  instruction  on  the  rule  as  to  circum- 
stantial evidence  was  requested  by  the  de- 
fendant, in  which,  among  other  things,  it  was 
stated:  "If  there  is  any  one  single  fact  prov- 
ed to  the  satisfaction  of  the  lury  which  is 
Inconsistent  with  the  guilt  of  the  defendant 
this  is  sufficient  to  raise  a  reasonable  doubt 
and  you  should  find  him  not  guilty."  The 
refusal  to  give  the  instruction  is  assigned  as 
error.  Other  instructions  relating  to  the 
same  subject  and  covering  substantially  the 
same  proposition,  save  possibly  the  portion 
quoted,  were  requested  and  given.  The  rul- 
ing of  the  trial  court  should  probably  be 
sustained  on  the  grround  that  the  same  sub- 
ject was  covered  In  other  instructions  given, 
and  to  give  the  one  requested  and  refused 
would  be  substantially  a  repetition.  We 
think  the  Instructions  faulty,  however,  in  not 
restricting  the  Jury  to  facts  material  to  the 
issues  and  essential  to  the  conclusion  of 
guilt.  The  range  allowed,  and  the  field  to 
which  the  Jury's  attention  was  Invited  by 
the  instruction. in  finding  a  single  fact  incon- 
sistent with  guilt  is  too  broad  and  general, 
and  manifestly  tends  to  mislead,  rather  than 
assist  in  reaching  correct  conclusions.  The  in- 
struction also  appears  objectionable  in  direct- 
ing consideration  of  each  fact  and  circum- 
stance as  a  distinct  and  independent  proposi- 
tion, rather  than  its  consideration  in  the  light 
of  and  with  relation  to  ail  other  facts  and  cir- 
cumstances proven  on  the  trial.  We  under- 
stand the  rule  to  be  that  the  facts  and 
circumstances  necessary  to  the  conclusion 
sought  to  be  established  to  Justify  a  convic- 
tion on  circumstantial  evidence  must  be  prov- 
en by  competent  evidence  beyond  a  reason- 


able doubt  and,  when  taken  together  or  as 
a  whole,  must  be  of  such  a  character  as  to 
be  consistent  with  each  other  and  with  the 
hypothesis  sought  to  be  established  thereby, 
and  inconsistent  with  any  reasonable  hypoth- 
esis of  innoc^ice.  This  court  has  said,  to 
warrant  a  conviction  of  crime  on  circumstan- 
tial evidence  each  fact  necessary  to  the 
conclusion  sought  to  be  established  must  be 
proved  by  competent  evidence  beyond  a  rea- 
sonable doubt  (Walbridge  v.  State,  13  Neb. 
236,  13  N.  W.  209;  Bradshaw  v.  SUte,  17 
Neb.  147,  22  N.  W.  861),  and  that  the  circum- 
stances relied  upon  must  be  of  such  a  char- 
acter that,  when  taken  together,  they  are  of 
BO  conclusive  a  nature  and  tendency  as  to 
lead  to  a  satisfactory  conclusion,  and  pro- 
duce, in  effect  a  reasonable  and  moral  cer- 
tainty that  the  accused,  and  no  one  else, 
committed  the  offense  charged.  It  is  essen- 
tial that  the  circumstances,  taken  as  a  whole, 
and  giving  them  their  reasonable  and  Just 
weight  and  no  more,  should,  to  a  moral 
certainty,  exclude  every  other  hypothesis  ex- 
cept that  of  the  guilt  of  the  accused.  Casey 
T.  State,  20  Neb.  138,  29  N.  W.  264.  Says  the 
supreme  court  of  Texas  in  BrocAen  v.  State, 
9  S.  W.  785:  "To  warrant  a  conviction  on 
circumstantial  evidence,  each  fact  necessary 
to  the  conclusion  sought  to  be  established 
must  be  proved  beyond  a  reasonable  doubt; 
all  the  facts  (that  Is,  the  necessary  facts  to 
the  conclusion)  must  be  consistent  with  each 
other  and  with  the  main  tact  sought  to  be 
proved,  and  the  circumstances,  taken  togeth- 
er, must  be  of  a  conclusive  nature,  leading, 
on  the  whole,  to  a  satisfactory  conclusion, 
and  producing,  in  effect  a  reasonable  and 
moral  certainty  that  the  defendant  commit- 
ted the  offense  charged." 

The  following  Instruction  given  to  the  Jury 
is  excepted  to:  "Circumstantial  evidence  is 
to  be  regarded  by  the  Jury  in  all  cases.  It 
Is  many  times  quite  as  conclusive  In  its  con- 
vincing power  as  direct  and  positive  evi- 
dence of  eyewitnesses.  When  it  is  strong 
and  satisfactory,  the  Jury  should  so  consider 
it  neither  enlarging  nor  belittling  its  force. 
It  should  have  its  Just  and  fair  weight  with 
the  Jury;  and  if,  when  It  is  all  taken  as  a 
whole,  and  fairly  and  candidly  weighed.  It 
convinces  the  guarded  Judgment  the  Jury 
should  act  on  such  conviction.  Tou  are  not 
to  fancy  situations  and  circumstances  which 
do  not  appear  in  evidence,  but  you  are  to 
make  those  Just  and  reasonable  inferences 
from  circumstances  proven  which  the  guard- 
ed Judgment  of  a  reasonable  man  would  oi> 
dinarlly  make  under  like  circumstances." 
We  do  not  think  the  exception  well  taken. 
The  Instruction  fairly  states  a  rule  applica- 
ble to  the  force  and  effect  to  be  given  cir- 
cumstantial evidence.  It  occurs  to  us  that 
it  is  a  conservative  statement  of  the  rule 
announced.  The  rule,  stated  in  stronger  lan- 
guage than  In  the  present  Instance,  is  ap- 
proved in  Davis  v.  State,  51  Neb.  301,  70  N. 
W.  984.    The  rule  as  announced  has  received 
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jadiclal  sanction  in  many  other  Jurisdictions. 
It  does  not  appear  to  us  tliat  it  permits  a 
convictloo  on  a  preponderance  of  the  evi- 
dence, as  suggested.  Tlie  Jury  are  told  in 
other  instructions  that  they  must  be  oon- 
Tlnced  of  the  truth  of  the  charge  Iieyond  a 
reasonable  doubt  The  instruction  does  not 
purport  to  speak  of  the  requisite  degree  of 
proof,  but  of  the  consideration  to  be  given 
circumstantial  evidence,  and  the  ettect  there- 
of. We  find  no  error  in  the  giving  of  tbla 
inatructlon. 

On  cross-examination  of  one  Schontz,  a 
'Witness  for  the  state,  and  father  ot  the  de- 
ceased, be  was  asked  numerous  questiMis 
relative  to  purported  statements  theretofore 
made  by  him  as  to  the  action  and  conduct 
of  the  defendant,  which,  if  believed,  would 
tend  to  prove  that  such  acts  and  conduct 
were  those  of  an  insane,  rather  than  of  a 
sane,  person.  The  testimony  thus  sought  to 
be  elicited  was  proper  neither  as  cross-exam- 
ination nor  to  lay  the  foundation  for  im- 
peachment for  the  purpose  of  affecting  the 
credibility  of  the  witness.  It  was  in  no  way 
contradictory  or  inconsistent  with  testimony 
given  in  the  examination  In  chief  of  the  wit- 
ness in  regard  to  certain  actions  and  state- 
ments of  the  defendant  in  the  nature  of 
threats  against,  and  showing  ill  will  towards, 
the  deceased.  While  the  evidence  might  hare 
been  proper  as  evidence  in  chief  under  a 
defense  where  insanity  was  a  plea.  It  was, 
as  we  view  the  record,  entlrdy  Improper  and 
rightly  excluded  in  the  cross-examination  of 
the  witness. 

Certain  questions  were  asked  a  witness 
(or  the  defense  for  the  purpose  of  proving 
that  soon  after  the  tragedy  had  occurred 
the  defendant  had  made  statements  exculpa- 
tory of  guiltiness  on  his  part  of  the  act  of 
shootmg  the  deceased,  and  declaring,  as  was 
his  testimony  on  the  trial,  that  the  shooting 
was  done  by  the  deceased.  The  reputed 
.  statements  were  made  while  the  defendant 
was  lying  In  the  room  where  he  shot  and 
wounded  himself,  and  after  a  physician  and 
officer  had  been  called,  and  some  little  time 
after  he  had  been  accused  by  the  father  of 
the  deceased  with  the  shooting.  The  state- 
ments do  not  appear  to  be  a  part  of  the  res 
geste.  Other  statements  of  the  same  char- 
acter, of  which  testimony  was  offered  and 
excluded,  it  is  claimed,  were  shortly  after- 
wards made  while  the  defendant  was  lying 
in  bed,  after  an  examination  by  a  physi- 
cian, and  under  the  apprehension  that  the 
wounds  were  fatal.  The  evidence,  we  think, 
was  properly  excluded.  We  know  of  no  rule 
of  law  under  which  It  could  have  been  ad- 
mitted. It  was  at  most  a  statement  by  the 
defendant  favorable  to  his  own  Innocence, 
and  was  self-serving  in  its  nature.  The  de- 
fendant, having  recovered,  was  a  competent 
witness  in  his  own  behalf,  went  upon  the 
stand,  and  testified  to  substantially  the  same 
statements  before  made,  as  claimed,  regard- 
ing the  matter,  and  this  testimony  could  not 


properly  be  buttressed  by  his  prl<w  state- 
ments of  the  same  character  to  others. 

Lastly,  it  is  earnestly  insisted  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict 
of  the  Jury  and  the  judgment  of  the  court 
rendered  thereon.  To  this  contention  we 
cannot  give  our  assent  A  full  examination 
of  the  record  leads  to  the  conclusion  that  the 
evidence  not  only  supports  the  verdict  but 
that  It  so  strongly  points  to  the  conclusion 
reached  as  to  clearly  exclude  every  other 
rational  supposition  or  hypothesis.  The  evi- 
dence shows,  or  tends  to  show,  that  the  de- 
fendant suspected  the  deceased  of  being  un- 
faithful to  him;  that  this  rankled  in  his 
mind  so  strongly  that  he  had  threatened  to 
take  the  life  of  both;  that  he  had  been  vio- 
lently de&onstrative  towards  the  deceased 
regarding  the  matter.  Whether  there  was 
substantial  ground  or  reason  for  the  views 
entertained  by  him  regarding  the  question 
of  the  deceased's  Infidelity  Is  not  a  matter 
presented  for  consideration  under  the  record 
before  us.  That  the  fact  existed  is  abun- 
dantly shown  by  the  evidence.  At  the  time 
of  the  tragedy  the  positive  evidence  shows 
that  while  defendant  was  sitting  or  stand- 
ing on  the  porch  opening  into  the  room  where 
the  tragedy  occurred,  the  deceased  came  out 
and  called  to  their  little  boy  to  come  home, 
and  Immediately  returned  to  the  room,  close- 
ly f<rflowed  by  the  defendant  who  pushed 
open  the  door  after  her,  as  testified  to  by 
one  witness,  his  band  on  his  hip,  following 
her  into  the  room;  and  in  a  very  short 
period  of  time  two  shots  were  heard  In 
quick  Buccession,  one  of  which  terminated 
the  life  of  the  deceased,  and  the  other  pro- 
duced the  wound  on  the  defendant's  head. 
In  a  short  time  others  came  into  the  room, 
and  the  defendant  was  in  possession  of  the 
revolver,  and,  brandishing  the  weapon,  or- 
dered the  father  of  the  deceased  out  of  the 
room,  and  then  passed  to  an  adjoining  room, 
where  a  shot  was  fired  by  him,  producing 
the  wound  in  the  stomach  spoken  of.  He 
had  purchased  shortly  previous  the  weapon 
with  which  the  shooting  was  done.  He  said 
it  was  purchased  for  the  purpose  of  shoot- 
ing another  with  whom  his  wife  was  crim- 
inally intimate.  He  was  resentful  towards 
her.  He  fancied  she  had  wronged  him.  He 
threatened  to  do  what  appears  in  fact  to 
have  been  done.  All  the  material  facts  and 
circumstances  proven  on  the  trial  point  un- 
erringly to  the  conclusion  that  he  committed 
the  act.  When  taken  and  considered  to- 
gether, they  are  consistent  with  the  hypothe- 
sis of  guilt  on  his  part  and  inconsistent  with 
any  other  rational  theory  or  conclusion.  It 
is  true  that  the  defendant's  testimony  as  to 
the  occurrence  resulting  in  the  homicide.  If 
believed,  would  be  Inconsistent  with  his 
guilt  But  the  Jury  had  the  right  to  reject 
and  disregard  the  testlmouy  as  improbable 
and  untrue.  It  furnished  no  sufficient  basis 
for  the  unavoidable  conclusion  of  an  essen- 
tial fact  proven  connected  with  the  trans- 
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actton  iBcanslBtent  with  the  hypothesis  of 
gailt  GarletOB  t.  State,  43  Neb.  873,  394,  81 
N.  W;  6m  Under  the  iasnes  Joined  In  the 
eaise,  we  entertain  no  aerloas  doubt  of  the 
defendant'*  convlctloa  belngr  Jasttfled  by  the 
erldence  and  In  eonfermlty  with  law,  and 
Che  judgment  riiould  therefore  be  affirmed, 
which  is  accordingly  done.    Affirmed. 


BANKHRa"  LIFE  ASffN  OF  DES  MOINES, 

IOWA,  V.  BOAKI>  O^  OOM'RS  OP 

DOUGLAS  COUNTY. 

(Sapreme  CMrt  of  Nebraska.    Jan.  23,  1901.) 

TAXEa—RECOVKHT  —  OBJECTIONS  —  PR0TB8T 
— APPBAI<— RBVIE^V. 

1.  One  who  seeka  te  avail  himself  6f  the  atat- 
atory  right  to  recover  from  a  county  taxes  nut 
paid  under  compulsion  must  show  a  substantial 
compliance  with  the  statute. 

2.  in  saeh  case  the  party  must  state  aoe- 
eifieally  to  the  tax  collector  the  ground  of  nis 
objection,  and  have  it  noted  in  the  tax  re- 
ceipt, which  is  to  be  attached  to  the  daim  filed 
with  the  donnty  board. 

Si.  In  an  action  to  recover  taxes  paid  onder 
protest,  the  claimant  must  allege  in  his  peti- 
tion and  prove  at  the  trial  that  he  made  spe- 
ciltc  objection  to  the  tax  at  the  time  he  paid  it. 

4i  in  the  abaenee  of  a  biU  of  exceptions  duly 
idlowedf  this  conrt  cannot  consider  the  evidence 
adduced  at  the  trial. 

(Syllabub  by  the  Court.} 

Ertor  to  district  court.  Douglas  county; 
SUabaugh,  Judge. 

Afitlon  by  the  Bankers'  Life  Association  of 
Deft  Moines,  Iowa,  against  the  board  of  coun- 
ty commissloaers  of  Douglas  county  Judg- 
ment for  plaintlfl  for  part  of  Its  claim,  and 
it  brings  error.    Affirmed. 

O.  B>  Ayres,  for  plaintiff  la  crroc  B.  U 
Day,  for  defendant  In  error 

SULUVAN,  J.  This  action,  according  to 
the  averments  of  the  petition,  was  brought 
by  the  Bankers'  Life  Association  of  Des 
Molsss,  Iowa,  to  recoTer  the  sum  of  $106.18, 
which  it  paid  to  the  treasurer  of  Douglas 
oomtty  to  prevent  the  enforcement  of  what  is 
claimed  to  be  a  void  tax.  The  canse  was 
aatnnltted  open  an  agreed  statement  of  facts, 
from  which  the  court  found  that  the  plaintiff 
had  paid  the  money  as  alleged,  and  was  en- 
tided  to  recover  the  sum  of  $42.38;  that 
amount  having  been  "erroneously  collected." 
Prom  a  judgment  rendered  In  accordance 
with  the  findings,  the  association  prosecutes 
error.  We  are  of  opinion  that  the  petition 
is  defective  In  substance,  that  It  does  not 
state  a  cause  of  action  for  any  part  of  the 
money  paid  to  the  county  treasurer,  and  that 
the  comity  wotdd  be  entitled  to  a  reversal 
bat  for  the  fact  that  It  has  acquiesced  In  the 
decision.  It  is  not  alleged  hi  the  petition  or 
dalmed  by  counsel  for  the  association  that 
the  ground  of  protest  was  stated  to  the  treas- 
urer at  the  time  the  tax  was  paid.  Snch  a 
statement  Is  required  by  the  statute,  and  is 
an  essential  step  In  the  proceeding  to  recover 
money  paid  in  satisfaction  •<  a  void  tax. 


City  of  Omaha  v.  Konntze,  25  Neb.  60,  40  N. 
W.  807;  Davis  v.  Otoe  Co.,  86  Neb.  677,  7« 
N.  W.  465t  Section  144  of  the  revenue  law 
(Chapter  77,  Comp.  SL  1809)  reqnlrM.  a«  a 
condition  of  relief,  that  the  olalraHat  "staall 
file  a  statement  in  writing,  dtily  verified,  with 
the  county  board,  setting  forth  the  amount 
of  tax  paid  under  protest,  the  grennds  of  aacb. 
protest,  and  shall  attach  thereto  the  receipt 
taken  for  said  taxes."  As  was  said  in  Davis 
V.  Otoe  Co.,  supra,  the  protest  to  the  tax- 
gatherer  Is  the  basis  of  the  claim  for  repay- 
ment, and  in  the  statement  filed  with  tbe 
county  board,  as  well  as  in  the  petition  In  tlie 
dfetrlct  coort.  If  tbe  case  is  appealed,  tbe 
clainiant  can'  assign  no  "other,  further,  or 
dlfflerent  reasons  than  were  sofficlently  set 
tortbi  In  the  document  on  which  the  action 
is  predicated,— the  notice  of  protest."  One 
who  seeks  to  avail  himself  of  the  otatntory 
right  to  recover  from  the  county  taxes  not 
paid  under  compulsion  most  show  a  substan- 
tial compliance  with  tbe  statute.  If  tbe 
ground  of  the  objection  is-  that  the  property 
upon  which  the  taxes  were  levied  was  not 
liable  to  taxation,  that  fact  must  be  stated  to 
tbe '  collector  and  noted  in  the  tax  receipt, 
which  Is  to  be  attached  te  the  daim  filed 
with  the  county  board.  Thero  being  hi  the 
present  case  no  averment  In  tbe  petition  or 
proof  at  the  trial  that  the  plaintiff  made  any 
q)ecfllc  objection  to  the  tax.  It  was  not,  ac- 
cording to  the  decisions  cited,  entitled  to  any 
reltef  against  the  county. 

There  is  another  reason  why  tbe  judgmoit 
must  be  affirmed.  The  agreed  statement  of 
facts  is  not  In  the  record,  the  Judge  who 
tried  the  eause  having  mode  no  order  allow- 
ing a  MU  of  exceptions.    Affirmed. 


HOME  FIRE  INS.  00.  OP  OMAHA  v.  COL- 
LINS. 
(Supreme  Conrt  of  Nebraska.    Jan.  23,  1901.) 

IMSURANCB  — CONDITIONS    OF    POLICY  — CON- 

VETANCB— CONSIDERATION— DEED 

— DBt.rVXST— BVID  ENCE. 

1.  A  condition  In  a  ceotract  of  insurance 
forbidding  a  "change  of  the  title,  interest,  or 
possession  of  the  assured"  la  violated  by  a  con- 
veyance of  the  insured  property,  even  though 
there  be  no  consideration  for  the  transfer. 

2.  The  assumption  by  the  grantee  of  an  in- 
cumbrance upon  property  conveyed  to  him  is  a 
valuable  consideration  for  the  conveyance. 

3.  The  delivery  of  an  Instrument  is  a  ques- 
tion of  fact  to  be  determined  by  ascertaming 
the  intention  of  the  parties  thereto. 

4.  Whenever  it  is  intended  that  a  deed  shall. 
by  virtue  of  what  Is  said  and  done,  operate  to 
transfer  the  title,  then,  in  contemplation  of  law, 
it  has  been  delivered. 

6.  The  recording  of  a  deed  by  the  grantor  is 
evidence  both  of  delivery  and  acceptance;  if 
the  conveyance  is  beneficial  to  the  grantee. 

6.  Evidence  examined,  and  found  iasnficient 
to  support  the  verdict. 

(Syllabus  tv  the  Court) 

Error  to  district  eovrt,    Adams    county; 

Beall,  Judge.  gitized  by  v 

Action  by  If .  S.  Orilbia  ogatnat  the  Hone 
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Fire  Insurance  Company  of  Omaba.  Jndg- 
ment  (or  plaintiff,  and  defendant  bring*  er> 
ror.    Rerenod. 

Byron  G.  Burbanlc,  lor  plaintiff  in  error. 
M.  A.  Hartlgan,  for  defendant  In  error. 

SULLIYAN,  J.  Michael  S.  CoUlna  sued  tli« 
Home  Flr«  Insurance  Company  in  tbe  district 
court  of  Adams  county  on  a  contract  of  in- 
surance, and  obtained  a  verdict  and  judg- 
ment against  it  As  a  defense  to  tbe  action 
it  was  In  the  answer  alleged  that  the  Insured 
property  bad  been  deeded  by  CoIUns  to  bis 
wife  without  the  knowledge  or  consent  of  tbe 
insurer,  and  in  violation  of  tbe  terms  of  tbe 
policy.  Tbe  clause  forbidding  alienation  de- 
clares that'  "this  policy  shall  be  void  If 
•  •  •  the  projierty  be  sold  or  transferred 
or  Incumbered,  •  •  •  or  in  case  any 
change  shall  take  place  in  the  title,  posses- 
sion or  interest  of  tbe  assured  in  tbe  above- 
mentioned  property,  •  *  •  or  if  the  as- 
sured shall  not  be  tbe  sole  and  unconditional 
owner  in  fee  of  said  property.  Then  In  each 
and  every  one  of  tbe  above  cases  this  entire 
policy  shall  be  null  and  void."  The  plalntitf 
denied  that  there  had  been  any  breach  of  tlie 
condition  quoted,  and  the  issue  thus  raised 
was  resolved  in  his  favor.  ^I^e  vital  ques- 
tion in  tbe  case,  and  tbe  only  question  that 
merits  seriouB  consideration,  is  the  sufSclency 
of  the  evidence  to  warrant  tbe  conclusion 
reached  by  the  Jury.  Tbe  essential  facts  are 
not  disputed.  On  March  7,  1805,  Collins  and 
wife,  in  the  office  of  their  attorney,  and  aft- 
er consultation  with  him,  executed  a  war- 
ranty deed  to'JoIm  T.  Powers,  who  at  tbe 
same  time,  and  as  part  of  tbe  same  transac- 
tion, signed  and  acknowledged  a  like  convey- 
ance to  Mrs.  OoUlns.  Tbese  conveyances 
were  taken  by  Collins  to  tbe  office  of  tbe  reg- 
ister of  deeds,  and  were  recorded.  When 
recorded  they  were  returned  to  Collins,  who 
took  tbem  home  and  placed  them  among  bis 
papers.  There  has  been  no  change  In  tbe 
possession  of  the  Insured  property,  which  was 
a  bam  situated  upon  tbe  family  iiomestead. 
Tbe  cost  of  recording  tbe  instruments  was 
paid  by  Collins.  There  was  a  valuable  con- 
sideration expressed  in  each  ot  the  deeds,  but 
none  was  in  fisct  paid  by  Powen,  who  was 
merely  used  as  a  medium  for  the  transmis- 
sion of  tbe  title  from  Goilins  to  bis  wife. 
Tbe  motive  (or  making  and  recording  tbe 
deeds  was  to  put  tbe  property  beyond  tlie 
reach  of  Collins'  creditors,  or  else  to  mislead 
them  as  to  its  ownership.  Mn.  Oolllns  was 
not  a  witness,  and  it  does  not  appear  wheth- 
er tbe  deeds  were  ever  in  her  manual  pos- 
session, or  whether  she  actually  paid  her 
husband  any  consideration  for  tbe  land. 

The  first  argument  of  counsel  for  tbe  plaln- 
tlff  is  ttiat  the  deeds,  being  deeds  of  general 
warranty,  are  void  for  want  of  a  valuable 
consideration.  One  answer  to  this  argument 
la  that  the  transaction  was  in  substance  a 
conveyance  (ram  OoUUw  to  bis  wife,  which. 


for  aught  that  appean  to  tbe  contrary,  may 
rest  upon  the  consideration  expressed  in  tbe 
deeds.  Another  answer  is  that  Mrs.  Colllps 
assumed  the  payment  of  an. incumbrance  up- 
on tbe  land,  which  of  itself  would  be  a  snffl- 
dent  consideration.  A  third  answer  is  tiiat, 
even  wltbont  a  consideration,  the  legal  title 
would  pass  to  the  grantee.  Insurance  Co.  v. 
Jensen,  66  Neb.  284,  76  N.  W.  577,  44  L.  R.  A. 
861;  McCrea  v.  Purmort,  16  Wend.  460; 
Morse  v.  Shattuck,  4  N.  H.  228;  Kendrick  ▼. 
Insurance  Co.,  124  N.  C.  816,  82  8.  E.  72S; 
Beach  v.  Packard,  10  Vt  86;  Bever  v.  North, 
107  Ind.  644,  8  N.  B.  676;  Jensen  v.  Crosby 
(Minn.)  83  N.  W.  43;  Tied.  Real  Prop.  801. 
And,  since  tbe  statute  of  uses  is  not  part 
of  tbe  law  of  this  state  (Insurance  Co.  v.  Jen- 
sen, 68  Neb.  622,  78  N.  W.  1054,  44  L.  R.  A. 
861),  such  a  transfer  would  work  a  change  of 
title,  within  the  meaning  of  the  clause 
against  alienation  (Id.,  66  Neb.  284,  76  M.  W. 
677,  44  L.  R.  A.  861). 

Tbe  next  proposition  contended  (or  by 
plaintiff  is  that  the  deeds  were  not  delivered. 
Delivery  is  a  question  of  (act  to  be  deter- 
mined by  ascertaining  the  Intention  ot  tbe 
parties.  Whenever  It  is  intended  that  a  deed 
shall,  by  virtue  of  what  is  said  or  done,  oper- 
ate to  transfer  the  title,  then  it  is  effective. 
In  contemplation  of  law,  it  has  been  deliver- 
ed. The  testimony  of  Collins  and  all  the 
circumstances  given  In  evidence  indicate  an 
intention  to  devest  Collins  of  the  legal  title 
to  tbe  insured  property,  and  vest  It  in  bis 
wi(e.  In  our  opinion,  there  was  nothing  said 
or  done  satlsftictorily  evincing  a  contrary 
purpose.  The  deed  from  Powers  was  appar- 
ently executed  on  tbe  theory  that  Collins  bad 
been  devested  of  tbe  legal  title.  The  record- 
ing of  the  deeds  was  evidence  both  of  a  de- 
livery and  acceptance.  Bowman  v.  Griffith, 
85  Neb.  361,  68  N.  W.  140;  Issitt  v.  Dewey, 
47  Neb.  188,  66  N.  W.  228.  Powera  testided: 
*^.  So,  then,  the  fact  is  simply  this,  and  noth- 
ing more:  That  you  were  called  into  Mr.  Ha«- 
tlgan's  private  office,  and  he  stated  to  yon  tba:t 
Mr.  CioUins  and  his  wife  had  made  a  deed 
to  you,  and  asked  you  to  make  a  deed  from 
yourself  to  Mrs.  Collins?  A.  Yes,  sir.  Q. 
And  yon  did  it?  A.  I  did.  Q.  Now,  that  Is 
tbe  fact,  isn't  it?  A.  Yes,  sir.  Q.  Mrs.  Col- 
lins was  there?  A.  Yes,  sir.  Q.  Mr.  Collins 
was  there?  A.  Yes,  sir."  M.  S.  CoiUns  tes- 
tified that  be  made  tbe  deed  to  Powers,  that 
Powen  transferred  the  title  to  Mrs.  Collins, 
and  that  she  bad  ever  since  held  tiie  paper 
title.  Opt>osed  to  tbe  evidence  tending  to 
show  delivery  are  four  circumstances:  (1) 
That  Powers  paid  no  consideration;  (2)  that 
Collins  took  the  deeds  to  tbe  office  of  the 
register  of  deeds,  and  paid  (or  recording 
them;  (3)  that  the  deeds  were  returned  to 
him  by  the  registrar,  and  have  since  remained 
with  his  other  papen;  and  (4)  that  there 
has  been  no  change  in  tbe  posseiHion  or  con- 
trol of  tbe  property.  In  view  of  tbe  rela- 
tionship of  the  parties  and  the  motive  for 
making  the  deed^  we  are  rtispowod  to  tbink 
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that  these  circumstances  Trere  not  of  suffi- 
cient probative  force  to  Justify  the  jury  in 
finding  in  favor  of  the  plaintiff.  Had  it  ap- 
peared directly  or  by  fair  inference  that  the 
parties  never  intended  that  the  deeds  should 
be  effective,  their  intention  trould  prevail, 
and  In  that  case  the  conclusion  of  the  Jury 
would  be  i)ermitted  to  stand.  Koppelmana 
V.  Eoppelmann  (Tex.  Sup.)  57  S.  W.  570.  We 
reverse  the  judgment,  not  because  the  neces- 
sary effect  of  mailing  and  recording  the  deeds 
was  to  change  the  title  of  the  assured,  but 
because  the  evidence  in  the  record  is  Insuffi- 
cient to  justify  a  finding  that  the  title  did 
not  pass  from  Collins  to  bis  wife.  Beversed 
and  remanded. 


DUNN  T.  DOUOIiAS  COUNTY. 

(Supreme  Court  of  Nebraska.    Jan.  23,  1901.) 

ORAND  JURY— FBBS  OF  WITNESS. 

1.  One  subpoenaed  to  attend  as  a  witness  be- 
fore a  grand  jury  is  not  entitled  to  fees  merely 
because,  in  answer  to  the  writ,  he  went  to  the 
court  house  or  building  in  which  the  grand 
jury  was  sitting. 

2.  Evidence -examined,  and  held  to  sustain  the 
verdict. 

(Syllabus  by  the  Court) 

£k-ror  to  district  court,  Douglas  county; 
Slabaugh,  Judge. 

Action  by  L  J.  Dunn  against  the  county  of 
Douglas.  Verdict  for  plaintiff  for  a  part  of 
his  claim,  and  he  brings  error.    Affirmed. 

J.  J.  O'Connor  and  L  J.  Dunn,  for  plaintiff 
in  error.  Phil.  B.  Winter,  H.  H.  Baldridge, 
G.  W.  Shields,  and  E.  E.  Thomas,  for  defend- 
ant In  error. 

NOBVAIi,  CI  J.  Tbe  amount  in  contro- 
versy Is  ^.  I.  J.  Dunn  presented  to  the 
connty  board  of  Douglas  county  his  claim  for 
|10  as  witness  fees  for  attendance  as  a  wit- 
ness before  the  grand  jury  of  said  county  in 
February,  1895.  The  county  board  audited 
the  claim,  and  allowed  him  for  three  days' 
attendance  as  a  witness,  at  the  statutory 
rate  of  $2  a  day.  Dunn  appealed  to  the  dis- 
trict court,  where  on  a  trial  to  a  jury  a  ver- 
dict was  returned  in  his  favor  for  $6,  upon 
which  judgment  has  been  rendered.  The 
case  Is  before  us  on  petition  in  error. 

It  Is  argued  that  the  verdict  and  judgment 
are  contrary  to  the  evidence.  A  careful  pe- 
rusal of  the  record  convinces  us  that  this 
contenti(Hi  is  not  well  founded.  Mr.  Dunn 
was  subpoenaed  to  appear  before  the  grand 
jury  as  a  witness.  In  response  to  the  com- 
mand of  the  writ  he  went  to  the  court 
house  on  five  different  days,  but  did  not 
every  day  go  to  the  room  or  place  where  the 
grand  jury  was  sitting;  nor  did  he  report  his 
presence  to  the  foreman  of  that  body,  to  the 
baUlff,  or  to  the  county  attorney.  On  two 
days  the  latter  ofljcers,  desiring  Mr.  Dunn's 
presence  before  the  grand  jury,  sought,  but 
were  unable  to  find,  him.  For  those  two 
days  the  trial  Jury  were  justified  In  not  al- 


lowing him  witness  fees.  One  subpoenaed  to 
attend  as  a  witness  before  a  grand  jury  does 
not  perform  his  full  duty  by  mer^  going  to 
the  court  house,  especially  in  a  county  like 
Douglas,  where  several  divisions  of  the  court 
are  In  session  at  the  same  time,  but  should 
go  to  the  room  or  place  where  the  g^rand 
jury  is  in  session,  and  report  to  the  bailiff 
In  charge,  the  foreman,  or  the  county  attor- 
ney. It  is  disclosed  that  the  business  of  the 
grand  jury  was  delayed  two  days  on  account 
of  the  absence  of  Mr.  Dunn.  The  verdict  Is 
not  only  justified  by  the  evidence,  but  would 
have  sustained  no  other  finding.  For  the 
same  reason  there  was  no  reversible  error  in 
the  giving  and  refusing  of  instructions.  Af- 
firmed. 


KUHN  V.  NELSON. 
(Supreme  Court  of  Nebraska.    Jan.  28,  1901.) 

ORAIi  INSTRUCTIONS— STIPULATION— WAIVSR 
— AFPBA.L. 

1.  At  the  conclusion  of  the  taking  of  testi- 
mony in  an  action  involving  a  small  amouat, 
it  was  stipulated  by  the  parties  that  the  court 
may  instruct  the  jury  orally  in  the  case;  such 
instructions  to  be  of  the  same  force  and  effect 
as  though  they  were  written  out  and  read  by 
the  coi^  to  the  jury  in  the  usual'  manner. 
No  objection  was  made  or  exception  or  other 
action  taken  because  the  oral  instructions 
were  not  reduced  to  writing,  filed  with  the 
clerk,  and  given  to  the  jury.  Held,  that  the 
stipulation  waiving  the  giving  of  the  instruc- 
tions in  the  usual  manner,  and  agreeing  to  their 
being  given  orally,  also  waived  any  right  of 
the  complaining  party  to  have  them  reduced 
to  writing,  filed  with  the  clerk,  and  given  to  the 
jnry  during  its  delil>eration  of  the  case. 

2.  Evidence  being  conflicting,  -the  verdict  will 
not  be  disturbed  when  supported  by  sufficient 
competent  evidence. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Dakota  county;  Ev- 
ans, Judge. 

Action  by  Ake  Nelson  against  R.  B.  Kuhn. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jay  &  Weity.  for  plaintiff  in  error.  W.  A. 
Martin  and  Wm.  P.  Warner,  for  defendant 
in  error. 

HOIiCOMB,  J.  The  Judgment  of  the  trial 
court  should  be  affirmed.  The  assignment  of 
error  argued  and  relied  on  is  as  follows: 
"The  court  erred  in  Instructing  the  jury 
orally,  and  not  reducing  his  Instructions  to 
writing  and  filing  the  same  with  the  cleric, 
and  permitting  the  jury  to  take  the  written 
instructions  to  the  jury  room  when  they  re- 
tired to  deliberate."  At  the  conclusion  of 
the  introdwtion  of  evidence  on  the  trial  of 
the  case  the  parties  filed  the  following  stip- 
ulation: "It  is  hereby  stipulated  and  agreed 
by  and  between  the  parties  to  this  action, 
and  with  their  consent,  that  the  court  may 
instruct  the  jury  orally  in  this  case,  and  such 
instructions  to  be  of  the  same  force  and  ef- 
fect as  though  they  were  written  out  and 
read  by  the  court  to  the  Jury  In  the  usual 
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manner."  No  objection  was  made  or  excep- 
tion or  other  action  taken  becanae  the  oral 
instmctiona  were  not  reduced  to  writing, 
filed  with  the  clerk,  and  given  to  the  Jury. 
The  case  was  unimportant  and  involTed  only 
a  small  amount  Under  the  circumstances, 
and  In  view  of  the  stipulation,  we  regard  It 
as  entirely  clear  that  the  waiver  ot  the  giv- 
ing of  the  instmctiona  in  the  usual  manner 
was  intended  to,  and  did,  operate  as  a  waiver 
of  any  right  the  complaining  party  had  to 
have  tbem  reduced  to  writing  and  taken  by 
the  Jury  during  its  deliberation  on  the  case. 
The  evidence  is  conflicting,  and  the  verdict 
Is  aupported  by  mifficlent  competent  evidence. 
Affirmed. 


ORIENT  INS.  CO.  v.  HAYES  et  al. 
(Supreme  Court  of  Nebraska.    Jan.  23,  1901.) 

APPEAI.-IIBVIEW— HORTQAGB-COLLDCTION 
BT  ATTORNHIY. 

1.  A  flnding  of  fact  based  on  fairly  conflict- 
inx  testimony  will  not  be  disturbed  on  review 
nnleBS  manifestly  wrong. 

2.  An  attorney  may  have  authority  to  collect 
for  his  principal  a  note  and  moi-tgage  without 
havlne  the  same  in  his  possession. 

3.  Evidence  examined,  and  held  to  sustain  the 
finding  of  the  trial  court. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Franklin  coun- 
ty; Beall,  Judge. 

Action  by  the  Orient  Insurance  Company 
against  Salvador  Hayes  and  others.  Judg- 
ment for  def^idants,  and  plalntiO  appeals. 
Afilrmed. 

O.  (X  Flansburg,  for  appellant  J.  P.  A. 
Bhick.  F.  I.  Foss,  and  H.  Whltmore,  for  ap- 
pellees. 

NORVAL,  O.  3.  On  March  1,  1890,  Salva- 
dor Hayes  and  Mary  J.  Hayes,  his  wife,  bor- 
rowed of  the  Loan  &  Guarantee  Company  of 
Hartford,  Conn.,  herein  called  the  "Guar- 
antee Company,"  the  sum  at  ^1,300,  and  se- 
cured the  payment  thereof  by  a  mortgage  on 
real  estate  in  Franklin  county.  F.  I.  Foss, 
of  Crete,  Neb.,  negotiated  the  loan  for  the 
lender.  The  loan  was  evidenced  by  a  note 
of  $1,300,  dated  March  1,  1890.  due  March  1, 
1895,  with  Interest  at  7  per  cent  per  annum, 
payable  semiannually.  Coupons  for  the  in- 
terest were  attached  to  the  note.  To  secure 
the  said  debt  which  said  note  evidenced,  the 
real  estate  of  the  said  Salvador  Hayes  and 
Mary  J.  Hayes  was  mortgaged.  Said  note 
was  made  payable  at  the  office  of  the  guar- 
antee company.  The  mortgage,  after  ac- 
knowledgment was  filed  and  recorded  on 
March  4, 1890.  On  April  16,  1890,  the  Orient 
Insurance  (>>mpany.  hereinafter  called  the 
"Insurance  Company,"  appellant  herein, 
claims  to  have  purchased  the  said  note  of 
the  guarantee  company,  paying  therefor  the 
foil  face  of  said  note  and  accrued  Interest, 
amounting  to  111.38,  and  that  it  was  there- 
opon  duly  indorsed  by  the  guarantee  com- 
pany, without  recourse,  delivered  to  the  in- 


surance company,  and  that  It  remained  In  the 
possession  of  the  latter  until. Jime  8,  1895, 
when,  not  having  been  paid,  it  was  sent  out 
for  collection.  After  the  alleged  transfer  of 
said  note  to  the  Insurance  company,  and  on 
or  about  November  21,  1892,  said  Foss,  as- 
suming to  act  for  the  guarantee  company, 
tiled  a  petition  in  the  district  court  of  Frank- 
lin county  against  the  mortgagors,  praying 
foreclosure  of  the  said  mortgage,  which  suit 
was  brought  in  the  name  of  the  guarantee 
company,  as  plaintiff.  On  February  28,  1893, 
a  decree  of  foreclosure  was  entered  therein; 
the  court  finding  that  by  agreement  of  par- 
ties there  was  due  the  guarantee  company 
the  sum  of  $1,630,  and  that  there  was  due 
to  Charles  C.  White,  as  receiver  of  Dawes  & 
Foss,  the  sum  of  $145,  which  was  a  second 
lien;  and  then  followed  the  usual  order  of 
sale  for  the  amount  found  due  If  not  paid 
on  a  spealfied  date.  Before  the  order  of 
sale  Issued,  and  oa  December  2,  1893,  the 
appellee  Elvira  H.  Slpes,  together  with  her 
husband,  Robert  J.  Slpes,  now  deceased,  pur- 
chased the  mortgaged  premises  of  Salvador 
Hayes  and' Mary  J.  Hayes;  and  cm  or  about 
March  6,  1894,  the  said  Robert  J.  Slpes,  for 
and  on  behalf  of  himself  and  wife,  paid  to 
the  clerk  of  the  district  court  of  Franklin 
county  $l,96a85,  and  the  clerk  of  said  court 
duly  receipted  to  him  therefor,  and  after^ 
wards,  and  on  March  26,  1894,  the  clerk  ex- 
ecuted a  satisfaction  certificate  to  Slpes,  and 
delivered  the  same  to  tbe  county  clerk  of 
Franklin  county,  and  on  the  same  day  tbe 
said  satisfaction  certificate  was  dnly  reccH^- 
ed.  The  note  and  mortgage  were  on  June 
8,  1896v  forwarded  to  C.  C.  Flansburg,  an  at- 
torney at  Lincoln,  Neb.,  for  collection;  and 
on  November  9,  1895,  a  petition  was  duly 
ffied  In  the  office  of  the  clerk  of  the  district 
court  of  Frankiin  county  praying  for  a  fore- 
closure of  said  mortgage.  The  defendants 
Salvador  Hayes  and  Mary  J.  Hayes  filed  their 
answer  admitting  the  execution  of  the  note 
and  mortgage,  pleading  the  payment  thereof 
aa  hereinbefore  stated;  that  the  guarantee 
company  was  the  agent  of  the  insurance 
company,  and  as  such  foreclosed  the  mort- 
gage In  tbe  district  court  of  Franklin  county 
in  1893,  in  its  own  name;  that  F.  I.  Foss  was- 
the  general  agent  of  the  guarantee  company, 
its  vice  president  and  general  attorney,  and- 
as  such  i^ent  and  attorney  was  fully  au- 
thorized to  collect  by  law  any  and  all  mon- 
eys due  from  any  and  all  parties  in  the  state 
of  Nebraska;  that  It  was  the  custom  and- 
usage  of  said  gruarantee  company  to  appoint 
agents  to  do  Its  business,  and  said  Foss  was 
the  agent  and  attorney  for  that  purpose; 
that  if  the  plaintiff  actually  owned  the 
mortgage,  it  was  careless  and  negligent  In- 
not  recording  an  assignment  of  it  in  C^^ank- 
lin  county,  and  in  not  notifying  the  defend- 
ants, the  mortgagors;  that  the  plaintUC  had 
treated  the  guarantee  company  as  its  agent 
in  the  collection  of  Interest  and  principal  in 
other  cases  as  well  as  In  this,  and  plaintiff- 
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bad  ffaereby  held  it  out  to  the  world,  or  al- 
lowed the  guarantee  company  to  do  so,  to 
every  person  doing  business  witli  It;  and 
that  therefore  It  is  estopped  from  claiming 
any  right  to  said  note.  Elvira  H.  Sipes  filed 
a  separate  answer,  alleging  snbstantially  the 
same  facts,  and  in  addition  thereto  the  pur- 
chase of  the  premises  by  Robert  J.  Sipee  and 
herself,  subject,  however,  to  the  decree  of 
foreclosure  then  entered,  the  decease  of  Rob- 
ert J.  SIpes,  and  the  appointment  of  herself 
as  administratrix  of  the  estate.  PlalntifT 
filed  Its  reply,  and  at  the  December,  18g6v 
term  of  said  court  a  decree  was  entered  find- 
ing In  favor  of  all  the  defendants  and  against 
the  plaintiff,  and  that  the  note  and  mortgage 
together  set  forth  In  the  plaintiff's  petition 
were  duly  foreclosed  at  a  prior  term  of  said 
oourt;  and  It  then  proceeded  to  dismiss  the 
case  and  cancel  and  discharge  the  Hen  of 
the  mortgage.  From  this  decree  plaintiff  ap- 
peals. 

Counsel  for  the  insurance  company  in  bis 
brief  concedes  the  necessity  of  estabHshlng 
that  it  was  the  owner  of  the  note  and  mort- 
gage for  value  before  maturity,  since  if  sncb 
fact  is  not  disclosed  by  the  evidence,  or  if 
there  is  not  sufficient  evidence  to  support 
the  lower  court  in  holding  that  it  was  not 
such  holder,  the  decree  must  be  affirmed. 
The  facts  concerning  Foss'  right  to  represent 
and  to  act  for  the  loan  company  are  so  near- 
ly Identical  with  those  brought  out  in  .the 
case  of  Root  v.  Fast.  58  Neb.  498^  78  N.  W. 
9S0,  as  to  malie  it  unnecessary  to  review  the 
evidence  concerning  his  relations  to  that  con- 
cern. We  shall  content  ourselves  with  mere- 
ly stating  that  the  evidence  is  overwhelm- 
ingly conclusive  that  he  was  the  agent  and 
attorney  of  the  loan  company,  and  was  clear- 
ly acting  within  the  limits  of  his  authority  in 
foreclosing  the  mortgage  upon  default  in 
payment  of  Interest,  and  also  in  collecting 
the  judgment  and  receipting  the  docket.  It 
remains,  therefore,  to  examine  the  record  rel- 
ative to  the  question  of  whether  the  insur- 
ance company  was  a  holder  of  the  note  and 
mortgage  for  value  before  maturity.  The 
evidence  of  two  witnesses  is  practically  relied 
upon  by  it  to  establish  such  fact  One  Is 
-Charles  B.  Whiting,  president  of  the  insur- 
ance company,  and  the  other  F.  B.  Johnson, 
president  of  the  loan  company,  whose  deposi- 
tions plaintiff  introduced.  The  direct  testi- 
mony of  these  two  sustains  the  contention 
that  said  insurance  company  was  such  owner 
and  holder  of  the  note  and  mortgage,  but  the 
surrounding  circumstances  and  the  evidence 
of  the  two  persons  named,  on  cross-examina- 
tion, sustain  the  lower  court,  in  our  opinion, 
in  holding  the  contrary.  As  a  circumstance, 
we  might  cite  that  on  cross-examination 
Whiting  was  aslced  why  he  did  not  have  the 
assignment  of  the  mortgage  from  Hie  loan 
company  recorded  in  Franklin  county,  and 
among  bis  reasons  for  not  so  doing  he  states, 
"As  we  considered  the  mortgage  company 
^ood,  we  did  not  think  it  was  necessary  to 


send  them  out  and  have  them  recoided." 
Now,  as  a  matter  of  fact  the  note  was  In- 
dorsed by  the  loan  company  without  recourse. 
Further,  he  testifies  that  the  company  kept 
this  note  In  Its  safe  for  five  yeara  after  it 
purchased  it  without  having  received  n  dol- 
lar of  the  principal,  and  less  than  sufficient 
money  to  pay  the  fint  iastallment  of  inter- 
est yet  never  notified  the  maker  of  such  de- 
linquency, or  attempted  in  any  wa.y  to  col- 
lect the  same  or  to  ascertain  its  condition. 
Further,  it  appeara  from  the  evidence  that 
many  of  the  directors  of  the  insurance  com- 
pany are  also  directors  of  the  loan  company, 
—evidence  which  tends  to  show  a  very  close 
connection  between  the  two  corporations. 
Now,  all  of  these  are  circumstances  which  go 
far  to  militate  against  the  truth  of  the  direct 
testimony  of  Whiting  relative  to  the  purchase 
by  his  company  of  this  note  and  mortgage. 
A  still  more  convincing  circumstance  is  con- 
nected with  F.  E.  Johnson,  the  president  of 
the  loan  company,  who  testifies,  as  did  Whit- 
ing, that  the  note  and  mortgage  were  tran^- 
ferred  to  the  insurance  company  for  value  in 
April,  1S80;  yet  five  years  after  this  occur- 
rence (and  it  should  be  remembered  that  the 
note  was  Indorsed  without  recourse)  Johnson 
sends  to  the  mortgagor  the  following  commu- 
nication: "The  Loan  &  Ouarantee  Company 
of  Connecticut  Hartford,  Conn.,  Jan.  2Srd, 
1885.  Dear  Sir:  Please  note  below  a  mem- 
orandum showing  the  condition  of  a  loan 
made  to  Salvador  Hayes,  dated  March  Ist 
1800,  principal  due  March  1st  1805,  with  In- 
terest payments  due  March  1st  September 
1st  in  each  year,  and  past-diM  Interest  pay- 
ments since  March  1st,  1880,  as  shown  on  our 
register.  That  we  may  be  assured  of  Its  ac- 
curacy, wlU  you  examine  the  same,  and.  It 
found  correct  sign  your  name  at  the  foot  of 
this  page,  and  mail  the  memorandum  below 
to  us  In  the  inclosed  envelope.  If  any  error 
appears  in  our  statement  please  note  it  on 
the  bottom  of  the  memorandum.  Each  and 
every  of  the  above  payments  are  due  and 
payable  to  the  Loan  &  Guarantee  Company 
at  its  office  in  Hartfbrd,  Connecticut  on  the 
respective  days  mentioned,  and  should  be, 
therefore,  sent  to  us,  and  to  no  one  else,  at 
least  five  days  before  due.  All  remittances 
should  be  by  bank  draft  on  New  York  or 
post-offlce  order.  Please  notify  us  promptly 
of  any  changes  of  ownerablp  or  post  office. 
Frank  E.  Johnson,  President"  Now,  If 
Johnson  truthfully  testified  when  he  stated 
that  the  note  and  mortgage  in  question  Iwd 
been,  nearly  five  yeara  prior  to  the  date  of 
this  communication,  sold  and  transferred, 
vrithout  recourse,  to  the  Insurance  company, 
why  did  he  notify  the  maker  that  each  of 
these  payments  therein  mentioned  is  due 
and  payable  to  the  loan  company,  and  should 
be  sent  to  It  and  to  no  one  else?  Indeed,  the 
evidence  shows  conclusively  that  from  the 
time  of  the  firat  default  in  the  Interest  the 
loan  company  was  the  only  one  which  took 
any  Interest  in  the  condition  of  this  loan,  up 
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to  Jime,  1865,  when  It  sppean  the  pepecs 
were  Kot  by  the  Insurance  company  to  Ita 
attoroey  for  forecloaare.  If  the  loan  com' 
pany  had  parted  with  the  title  to  the  aamev 
wlthont  harln?  Incurred  any  liability  at  In- 
dorser,  why  should  he  be  exwdsed  aa  to  th« 
condition  of  the  same?  And,  on  the  oCber 
band,  if  the  Insorance  company  was  4  bona 
fide  bolder  thereof,  why  should  It  sit  supinely 
down  for  flte  years  after  a  default  In  Interest 
occurred,  and  malce  absolntely  no  effort  to 
ctrilect  It,  or  even  bo  much  as  to  ascertain  Its 
condition?  Sm^Iy  evidence  of  the  character 
indicated  amply  Justified  the  finding  that  the 
inamaace  ccxopany  was  not  the  holder  of  the 
note  for  value  before  maturity,  but  that,  as 
a  matter  of  f&ct.  It  was  being  used  as  a  cover 
behind  which  to  collect  this  note  and  mort- 
gage twice. 

It  is  further  urged  that  the  fact  that  Foss, 
at  the  time  he  foreclosed  the  mortgage,  had 
neither  it  nor  the  note  In  his  posaession,  and 
that  neither  of  them  was  surrendered  to  be 
canceled,  precludes  the  defendant  from  Bet- 
ting up  the  payment  of  the  decree  as  a  pay- 
ment of  the  note.  Doubtless  It  Is  a  circum- 
stance militating  against  the  claim  of  defend- 
ant, but  It  la  not  conclusive.  And  we  are 
penmaded  the  evidence  Justified  the  court  in 
andlng^  that  Foas  had  authority  to  sue  and 
collect  this  note  and  mortgage,  whether  the 
same  was  In  bis  posseaeion  or  not  The  de- 
cree to  aoeordtaicljr  affirmed. 


CONMBiCrriODT  TRUST  A  SAFE-DEPOSIT 

00.  V.  FLBTOHER  et  al. 

(Snprame  Court  of  Nebraska.    Jan.  23,  1901.) 

NOTB-INOOR8BHKNT— HOLDER    FOR   VALUD- 

PltBDOB-TRANSPBR— rORBC1.0SURK. 

1.  Where  a  negotiable  promissory  note  la  in- 
dorsed and  transferred,  before  dae,  as  collat- 
eral secority  for  a  loan  of  money  then  made, 
the  pledgee  without  notice  is  a  bolder  for  value. 

2.  CbUateral  security  may  be  transferred  by 
agreement  to  a  third  party  as  trustee. 

3.  A  decree  of  foreaosure  in  a  salt  brooght 
by  a  mortgagee  who  had  previously  transferred 
the  notes  secured  by  the  mortgage  to  a  holder 
for  value  is  not  a  bar  to  a  subsequent  fore- 
closure proceeding  by  the  holder  of  such  notes. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Franklin  coun- 
ty; Beall,  Judge. 

Action  by  the  Connecticut  Trust  &  Safe- 
Depoait  Company  against  A.  B.  Fletcher  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Beveraed. 

C.  C.  Flanaburg,  for  appellant  J.  P.  A 
Black,  F.  I.  Fobs,  and  C.  B.  Budlong,  for  ap- 
pellees. 

NOBTAL^  C.  J.  At  aU  times  hereinafter 
mentioned  the  Connecticut  Traat  &  Safe-De- 
poait  Company  and  the  Loan  &  Guarantee 
Company  of  Connecticut  were  and  are  cor- 
porations with  prindpal  olBces  located  at 
Hartfoid,  In  the  state  of  Connecticut.  They 
will  be  berelnafter  referred  to  as  the  "Traat 


Company"  and  "Loan  Oompany,"  i<esi)«etlve- 
ly.  The  business  of  the  loan  oonipany  was 
that  of  loaning  money,  principally  upon  th« 
security  of  Weatem  farm  mortgages^  It  car- 
ried on  a  large  business  In  this  state.  Dur- 
ing part  of  said  time,  Dawes  &  Fobs  was  a 
firm  of  attorneys  doing  bualnesa  at  Crete*  in 
this  atate;  and  for  a  nnmber  of  years  said 
firm,  and,  after  its  dissolution  in  1895,  said 
Fobs,  negotiated  the  loana  made  by  said  loan 
company  in  this  atate.  The  firm  of  Dawes  & 
Fobs,  and  afterwards  Foss,  collected  the  in* 
terest  aa  it  became  due  upon  said  loans,  re- 
mitting same  to  the  said  loan  company,  in 
many  instances  also  collected  the  principal 
and  remitted  it  in  the  same  way,  transmit- 
ting to  the  mortgagers  the  interest  coupons, 
or  the  notes  and  mortgages,  which  it  receiv- 
ed from  the  loan  company  after  the  payments 
were  received  by  the  company.  The  flma  and 
Foas  also  acted  as  attorneys  for  the  loan 
oompaay  in  forecloaing  a  large  nnmber  of 
such  mortgages,  probably  SKK),  and  acted  very 
generally  as  the  agents  and  attorneys  of  said 
company  tai  this  state.  In  1886  said  loan 
company  negotiated  a  k»n,  throogb  said 
Dawes  &  Foaa,  to  one  A.  B.  Fletcher,  of 
Franklin  county,  In  the  sum  of  91.40<l^  taking 
the  note  of  said  Fletcher  and  bis  wife  for 
said  amount  due  April  1.  18dl,  with  interest 
coupons  due  semlaa&sally  after  date,  which 
loan  was  secured  by  a  mortgage  on  real  es- 
tate altuate  hi  said  Franklin  county.  In 
January,  1888,  an  agreemtent  was  entered  i»- 
to  between  said  trust  company  and  said  loan 
company,  a  copy  of  which  follovrs:  "This 
agreement  made  and  entered  Into  this  first 
day  of  January,  1886,  by  and  between  the 
Loan  and  Guarantee  Company  of  Conneetl- 
cut  a  corporation  organized  under  tbe  laws 
o<  the  state  of  Ooonecticut  and  located  In  the 
city  of  Hartford,  in  said  state,  aad  tbe  Coa- 
■ecticut  Trust  A  Safe-Deposit  Company,  a 
corp<»atlon  organized  under  the  laws  af  tbe 
state  of  Connecticut  and  located  in  said  city 
of  Hartford,  wltneeseth,  that  whereas  the 
said  Loan  ft  Onarantee  Company  of  Connec- 
ticut is  desirous  of  issuing  and  selling  its 
own  debentures,  and  of  securing  the  same  by 
pledge  of  mortgages  of  real  estate  and  other 
evidence  of  Indebtedness,  which  said  delieo- 
tnres  are  to  be  issued  in  series  of  not  less 
than  $26,000.00  each,  and  all  the  debentures 
comprising  each  aeries  to  be  mad*  paj-able 
at  the  same  date:  Now,  therefore,  tor  the 
porpoae  of  securing  the  payment  of  the  prin- 
cipal and  interest  of  such  debentures  the  said 
Loan  A  Guarantee  Company  of  Connecticut 
agrees  to  deposit  with  and  transfer  to  the 
said  Connecticut  Trust  &  Safe-Deposit  Oom- 
pany notes  and  bonds,  secured  by  first  mort- 
gages of  real  estate  worth  at  least  two  and 
one-half  times  the  amount  of  any  and  all 
of  said  notea  and  bonds,  to  aa  aggregate 
amount  of  at  least  ten  per  cent  more  than 
the  total  amoant  of  each  series  of  debeatures 
Issued,  to  be  heM  ta  trust  by  said  Trsst  & 
Safe-Deposit  Company  for  the  benefit  of  the 
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purchasers  and  holders  of  the  said  ddienttirei 
nntU  their  maturity  and  payment  In  fulL 
The  character  and  value  of  the  said  mort- 
gage loans  deposited  as  security  are  not 
known  to  the  trustee,  except  as  appears  by 
the  papers  accompanying  the  loans,  and  as 
certified  to  by  the  Loan  &  Guarantee  Com- 
pany, and  upon  which  basis  the  trustee 
makes  Its  certificate.  It  Is  further  expressly 
understood  and  agreed  by  and  between  the 
parties  hereto  that  the  Loan  &  Ouarantee 
Oompany  shall  be  entitled  to  receive  the  in- 
terest upon  the  securities  held  in  trust  by  the 
said  Trust  &  Safe-Deposit  Company  to  secure 
the  debentures  of  the  said  Loan  &  Ouarantee 
Company  as  long  as  the  Interest  upon  the 
said  debentures  shall  be  properly  paid,  but  no 
longer;  and,  In  case  any  other  securities  so 
held  In  trust  shall  make  default  in  interest 
for  a  period  of  thirty  days,  it  shall  be  the 
duty  of  the  said  Loan  &  Ouarantee  Company 
to  substitute  for  the  security  in  default  other 
mortgage  securities  of  the  same  face  value. 
Said  trust  company  agrees  at  any  time  to 
deliver  to  said  Loan  &  Guarantee  Company 
any  of  the  securities  held  in  trust  by  It  to 
secure  any  series  of  said  debentures  upon  sub- 
stitution and  transfer  to  It  by  said  Loan  &> 
Guarantee  Con^utny  of  other  securities  of 
equal  or  greater  face  value  In  the  place  of 
any  such  to  be  withdrawn.  And  in  case  de- 
fault shall  be  made  by  said  Loan  &  Guaran- 
tee Company  In  payment  of  the  interest  cou- 
pons on  any  of  its  own  debentures,  and  such 
default  shall  continue  for  sixty  days,  or  de- 
fault shall  be  made  In  the  payment  of  the 
principal  of  any  of  its  said  debentures,  then 
said  trustee  may  at  once  proceed  to  collect  or 
sell,  In  such  manner  as  said  trustee  may 
deem  to  be  best,  the  securities  held  by  it  in 
trust  to  secure  such  payment,  as  rapidly  as 
may  be  done,  and  apply  the  proceeds  thereof, 
after  payment  of  all  costs  and  expenses  and 
a  reasonable  compensation  for  services,  to 
the  redemption  and  payment  of  such  Interest 
coupons  or  debentures  as  are  In  default,  and 
to  pay  over  the  balance,  if  any  there  be,  to 
said  Loan  &  Ouarantee  Company,  or,  if  there 
be  not  enough  received  from  such  collection 
or  sale  to  satisfy  said  debentures,  proceed,  at 
the  option  of  said  trust  company,  to  endeavor 
to  collect  the  balance  necessary  for  the  full 
payment  thereof,  by  due  process  of  law,  from 
said  Loan  &  Ouarantee  Company.  It  is  fur- 
ther agreed  that  whenever  said  Loan  &  Ouar- 
antee Company  shall  produce  and  surrender 
to  said  trust  company  any  debentures  of  any 
series  on  which  said  trust  company,  as  trus- 
tee, has  placed  its  certificate,  and  shall  satis- 
factorily show  that  the  same  have  been  re- 
deemed or  withdrawn  from  sale  and  cancel- 
ed, the  said  trust  company  will  surrender 
•and  deliver  to  said  Loan  &  Ouarantee  Com- 
pany of  Connecticut  an  amount  of  the  secu- 
rities held  in  trust  proportionate  to  the 
amount  of  debentures  surrendered  and  can- 
celed. And  the  said  Connecticut  Trust  & 
Safe-Deposit  Company  agrees  to  receive  and 


hold  In  trust  said  securities  as  hereinbefore 
mentioned,  applying  or  surrendering  the 
same  only  In  accordance  with  the  foregoing 
agreement,  and  ui>on  all  audi  debentures  so 
Issued,  for  which' It  holds  the  securities  aa 
aforesaid  in  trust,  to  place  Its  certificate  that 
such  deposit  of  securities  has  been  made,  and 
that  for  such  services  so  rendered  it  will 
charge  a  reasonable  compensation,  which  said 
Loan  &  Guarantee  Company  of  Connecticut 
agrees  to  pay.  In  witness  whereof,  the  par- 
ties to  this  agreement  have  hereunto  caused 
their  names  to  be  subscribed  and  their  seals 
affixed,  the  day  and  year  above  named,  at  the 
city  of  Hartford.  The  Loan  &  Guarantee 
Company  of  Connecticut,  by  WiiUam  L.  Mat- 
son,  President  IL,  S.]  Connecticut  Trust  & 
fiafe-Depoalt  Company,  by  M.  H.  Wbi4>le8, 
Treasurer.    [L.  S.]" 

After  the  receipt  of  this  Fletcher  loan  by 
the  guarantee  company,  and  long  before  it* 
maturity,  it  transferred  it  to  said  trust  com- 
pany In  pursuance  of  said  agreement,  turn- 
ing over  to  it  the  note,  together  with  the 
mortgage,  which  latter  was  assigned  to  said 
trust  company,  but  the  agreement  was  never 
by  It  recorded  in  Franklin  county.  The  note 
was  Indorsed  as  follows:  "For  value  re- 
ceived, we  hereby  sell,  assign,  and  transfer 
the  within  bond,  together  with  all  Interest 
in  and  rights  under  the  mortgage  deed  se- 
curing the  same,  without  recourse.  The 
Loan  &  Ouarantee  Oompany  of  Connecticut, 
by  Wm.  Ll  Matson,  President" 

After  the  trust  company  took  possession  of 
said  note,  coupons,  and  mortgages,  the  Inter- 
est upon  the  debentures  secured  thereby 
was  paid,  and  the  trust  company  cut  from 
the  collateral  notes  in  Its  possession,  among 
which  was  Fletcher's  note,  the  due  interest 
coupons,  and  delivered  them  to  the  gusfantee 
company,  which  forwarded  them  to  Daiwes 
&  Foss.  or  to  Foss  after  the  dissolution  of 
the  firm,  who  forwarded  them  to  Fletcher; 
the  latter  having  paid  the  interest  to  Dawes 
&  Foss  or  to  Foss.  After  the  maturity  of 
the  note,  the  same  not  having  been  paid, 
Foss  commenced  suit  in  the  district  court  of 
Franklin  county,  in  the  name  of  the  loan 
company,  to  foreclose  the  mortgage.  As  a 
matter  of  fact  Foss  did  not  have  possession 
of  the  note  or  mortgage,  the  same  being  In 
the  hands  of  the  trust  company;  and,  al- 
though the  suit  proceeded  to  decree,  neither 
the  note  nor  mortgage  was  offered  In  evidence, 
nor  were  they  ever  in  possession  of  said 
Foss.  Afterwards  Fletcher  and  wife  con- 
veyed the  mortgaged  premises  to  one  Furst 
who  paid  Into  the  office  of  the  district  clerk 
of  Franklin  county  a  sum  sufficient  to  dis- 
charge the  amount  of  the  said  decree,  and 
the  decree  was  duly  discharged  of  record  by 
the  clerk,  and  a  receipt  of  record  was  duly 
entered  by  said  Foss  in  the  name  of  the 
guarantee  company,  in  January,  1803,  the 
clerk  of  the  district  court  executed  a  formal 
satisfaction  piece,  which  was  duly  recorded 
In  the  county  clerk's  office,  and  later  an  or- 
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der  was  made  by  the  court  satisfying  and 
dlsciiarging  the  Us  pendens  which  had  been 
filed  in  the  cause.  The  trust  company  re- 
tained In  its  possession  said  note  and  mort- 
gage until  November,  1895,  when  suit  was 
Instituted  in  its  name  In  Franlclln  county  to 
foreclose  the  mortgage,  making  Furst  a  de- 
fendant who  set  out  the  facts  of  the  former 
foreclosure  by  the  guarantee  company,  and 
the  payment  and  discharge  of  the  decree  as 
hereinbefore  recited,  and  claimed  that  the 
action  of  FosB  and  the  loan  company  In  the 
matter  was  binding  on  the  trust  company. 
Upon  the  issues  made  the  case  went  to  trial, 
whereupon  the  court  entered  a  decree  in  fa- 
Tor  of  the  defendant  Furst  and  against  said 
trust  company,  which  appeals  to  this  court 
Upon  evidence  almost  identical  with  that 
offered  in  this  case,  so  far  as  the  relations 
of  Foss  with  the  loan  company  are  coucem- 
«d.  we  have  held  that  Foss  was  undoubtedly 
the  agent  of  said  company  to  collect  the 
principal  of  loans  as  they  matured.  Root  r. 
Fast  S8  Neb.  498.  78  N.  W.  939.  And  we 
have  no  doubt  of  the  correctness  of  that 
holding.  Were  the  evidence  relative  to  the 
transfer  of  the  note  and  mortgage  to  the 
trust  company  similar  to  that  in  the  case 
cited,  we  should  not  hesitate  to  affirm  the 
decree  of  the  lower  court,  and  would  do  so 
anyhow  if  our  sympathies  for  the  defendant 
who  paid  bis  money  In  good  faith,  believing 
that  he  was  canceling  the  mortgage  in  ques- 
tion, were  to  control  our  decision;  but  the 
evidence  is  of  such  character  as  to  constrain 
us  to  bold  that  the  court  below  erred  in 
finding  that  either  the  loan  company  or  Foss 
was  the  agent  of  the  trust  company  to  col- 
lect the  principal  sum  due  on  the  loon,  or 
that  any  act  of  the  trust  company  would 
Justify  the  defendant  in  relying  on  Foss'  an- 
thorify  to  act  as  either  agent  or  attorney. 
The  contract  between  the  loan  company  and 
the  trust  company  quoted  above  made  the 
trust  company  the  holder  of  this  mortgage 
and  note  in  trust  as  security  for  the  payment 
of  the  debenture  bonds  of  the  loan  company. 
The  note  and  mortgage  being  held  in  pledge, 
that  fact  entitled  the  holder,  the  trust  com- 
pany, to  all  rights  and  privileges  of  a  holder 
for  value  before  maturity.  Koehler  v.  Dodge, 
81  Neb.  328,  47  N.  W,  913.  It  is  also  doubt- 
less true  that  a  transfer  of  collateral  secu- 
rity may  be  made  to  a  third  party  as  trustee 
by  agreement  Bank  v.  Perkins,  29  N.  Y. 
554.  But  It  Is  claimed  by  defendant  that  be- 
cause the  agreement  between  the  two  com- 
panies obligated  the  loan  company,  If  the 
note  and  mortgage  were  not  paid  at  maturity, 
to  take  them  up  and  substitute  others  In 
their  place,  the  transfer  was  conditional, 
aud  for  that  reason  It  could  not  be  (Considered 
a  bolder  for  value.  We  cannot  so  conclude 
from  that  fact  The  c(«ditlon  was  not  com- 
plled*  with,  and  the  trust  company  was  enti- 
tled to  hold  the  papers,  and  to  proceed  to 
collect  the  debt  from  the  mortgagor,  exactly 
as  it  wnuld  have  been  entitled  to  collect  any 


not  held  as  collateral  security  if  the  loan 
secured  by  them  was  not  paid.  Hence  we 
cannot  reach  the  conclusion  that  the  condi- 
tion was  such  as  to  make  the  trust  company 
any  less  a  holder  for  value  thdn  would  be 
the  bolder  of  any  paper  held  as  collateral  se- 
curity. The  evidence  falls  to  show  any  act 
or  agreement  on  the  part  of  the  trust  com- 
pany from  which  a  legal  conclusion  can  be 
reached  that  either  the  loan  company  or 
Foss  was  its  agent  to  collect  the  principal  of 
this  note.  The  prior  foreclosure  was  not  a 
bar  to  this  suit  Todd  v.  Cremer,  86  Neb. 
430,  64  N.  W.  674.  The  decree  of  the  lower 
court  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.  Bevened 
and  remanded. 


ROBY  V.  STATE. 
(Supreme  Court  of  Nebraska.    Jan.  2S,  1901.) 

CRIMINAL  LAW— PLEA  IN  ABATBMBNT— FAL8II 

PREiTENSEiS— EVIDBNCB. 

1.  The  pendency  of  a  former  information  for 
the  same  offense  in  the  same  court  furnishes  no 
sufficient  ground  for  a  plea  in  abatement 

2.  Eividence  examined,  and  found  insufficient 
to  justify  the  verdict  of  the  iury. 

(Syllabus  by  the  Ck>urt) 

Error  to  district  court  York  county;  <3ood, 
Judge. 

Samuel  D.  Roby  was  convicted  of  obtain- 
ing a  signature  to  a  note  by  false  pretenses, 
and  brings  error.    Reversed. 

Geo.  B.  France,  for  plaintiff  In  error.  The 
Attorney  General,  for  the  State. 

SULI.IVAN.  J.  Samuel  D.  Roby  was  tried 
and  c<Mivlcted  in  the  district  court  o(  York 
county  on  an  information  charging  him  wltb 
having  fraudulently  aud  by  misrepresenta- 
tion obtained  the  signature  of  Peter  Irrthum 
to  a  promissory  note  for  $250. 

The  first  point  to  which  attention  Is  direct- 
ed by  the  petition  In  error  and  brief  of  coun- 
sel is  the  decision  of  the  trial  court  sustain- 
ing a  demurrer  to  a  plea  in  abatement  in 
which  it  Is  alleged  that  there  was  another  in- 
formation for  the  same  ofTense  pending 
against  the  defendant  at  the  time  the  pres- 
ent prosecution  was  initiated.  The  ruling 
was  correct  In  Com.  v.  Drew,  8  Gush.  279, 
it  is  said  In  an  opinion  by  Chief  Justice  Shaw 
that  where  It  is  discovered  that  an  indict- 
ment is  defective,  "the  proper  course  is  for 
the  grand  Jury  to  return  a  new  Indictment 
avoiding  the  defects  in  the  first  And,"  he 
continues,  "it  is  no  good  ground  of  abatement 
that  the  former  has  not  been  actually  dls- 
continned  when  the  latter  is  returned." 
This  decision  is  cited  with  approval  In  Bart- 
ley  V.  State,  53  Neb.  310,  322,  73  N.  W.  744, 
747,  in  which  the  conclusion  of  the  court 
from  a  thorough  examination  of  the  adjudged 
cases,  is  thus  stated  by  Norval,  J.:  "The 
authorities  are  qnife  uniform  In  holding  that 
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the  pendency  of  a  former  indictment  for  tbe 
tame  offense  in  ttie  same  court  is  no  ground 
for  abatement." 

Tlie  next  contention  to  be  noticed  i«  that 
tbe  evidence  did  not  justify  the  jury  In  find- 
ing the  defendant  guilty.  The  teetlmony  for 
tbe  state  is  exceedingly  weali  and  Incon- 
clustre  with  respect  to  three  elements  of  tlte 
offense,  and  upon  one  essential  point  it  Is  so 
very  unsatisfactory  and  improbable  that  we 
feel  constrained  to  reverse  the  sentence  and 
award  a  new  trial.  After  a  careful  reading 
of  the  bill  of  exceptions,  we  are  thoroughly 
persuaded  that  the  defendant  was  not  con- 
victed because  he  had  committed  the  crime 
charged  in  tbe  information,  but  because  he 
was  guilty  of  a  moral  dereliction  which  re- 
sulted in  a  serious  financial  loss  to  the  prose- 
cuting witness,  an  old  and  Ignorant  man. 
The  note  in  question  was  signed  at  the  law 
of&ce  of  George  B.  France,  Esq.,  in  tbe  city 
of  York.  About  that  there  is  no  dispute. 
Irrtbum  testified  that  It  was  signed  on  De- 
cember 18,  18S0,  while  tbe  defendant  and 
four  other  witnesses  testified  that  it  was 
signed  on  November  20,  1809.  These  dates 
are  important  for  tbe  reason  that  the  repre- 
sentation which  Irrtbum  says  Induced  him  to 
sign  the  note  was  made,  if  at  all,  on  tbe  road 
between  York  and  Benedict  not  earlier  than 
November  25,  1880.  The  alleged  misi-epre- 
sentatlon  was  a  statement  by  Roby  that  he 
owned  160  acres  of  good  land  on  Lincoln 
creek,  in  York  county.  It  Is  not  contended 
that  this  statement  had  any  Immediate  rela- 
tion to  the  signing  of  the  note,  but  Irrtbum 
claims  that  it  made  an  impression  on  him; 
that  be  remembered  it  and  was  influenced 
by  it  when,  some  two  or  three  weeks  later, 
he  was  asked  to  become  surety  for  tbe  de- 
fendant If  the  note  was  really  signed  on 
November  20tb,  it  is  obvious,  of  course,  that 
tbe  alleged  statement  afterwards  made  by 
Roby  on  the  road  to  Benedict  did  not  pro- 
duce the  mischief  attributed  to  it  All  the 
witnesses  agree  that  defendant  was  tbe  own- 
er of  some  land  In  Colorado.  It  was  con- 
veyed to  him  by  Mrs.  Bessie  Cole  on  Novem- 
ber 20,  1899.  Tbe  deed  was  executed  at  the 
residence  of  Ool.  J.  W.  Roby,  in  York.  It 
was  witnessed  by  Peter  Irrtbum,  and  ac- 
knowledged before  George  B.  France  as  a 
notary  public.  This  deed  was  delivered  to 
ItTthum,  and  was  in  his  possession  at  the 
time  of  tbe  triaL  He  says  it  was  tamed 
over  to  him  for  safe-keeping,  while  the  de- 
fendant insists  that  It  was  given  and  re- 
ceived as  an  indemnity  against  possible  loss 
resulting  from  his  suretyship.  France  testi- 
fied that  he  heard  Irrtbum  ask  for  the  deed 
just  after  the  note  had  been  signed.  He  al- 
so testified  that  be  took  the  note  to  tbe  City 
National  Bank  in  York  on  November  20th, 
and  there  sold  it  to  the  president  of  the  bank, 
Mr.  H.  M.  Childs.  This  gentleman  was  call- 
ed as  a  witness  for  the  state,  and  testified 
that  he  bought  tbe  note  of  Mr.  France  on  No- 
vember 20th.    Arthur  Q.  Wray,  who  was  tbe 


stenographer  in  Mr.  France's  office,  stated 
that  the  note  was  signed  on  November  20tb; 
and  he  fortified  his  statement  with  an  entry 
made  by  him  at  the  time  in  tbe  oiSce  day 
book.  The  transaction  evidenced  by  this  en- 
try grew  out  of  the  sale  of  the  note,  and 
could  not  have  preceded  that  event  OoL 
Roby  testified  that  on  the  day  tbe  deed  was 
executed  by  Mrs.  Cole  to  the  defendant  and 
very  shortly  after  its  execution,  Irrtbum  re- 
turned to  his  house  and  told  him  that  be 
bad  signed  tbe  note  at  France's  office. 
Against  these  five  witnesses,  three  of  whonk 
were  wholly  disinterested,  the  state  produced 
no  evidence  worthy  of  any  consideration,  ex- 
cept that  of  tbe  prosecuting  witness.  He 
was  78  years  old,  and  bad  no  memorandum 
with  which  to  refresh  his  recollection.  He 
may  have  Intended  to  tell  tbe  truth,  but  to 
us  bis  testimony  is,  under  all  tbe  circum- 
stances, utterly  Incredible.  Mrs.  Irrtbum 
was  a  witness  for  the  state,  but  her  testi- 
mony on  direct  examination,  which  was  not 
of  much  importance,  was  squarely  contra- 
dicted by  what  she  said  on  tbe  cross-ex- 
amination. In  our  opinion,  tbe  evidence  did 
not  warrant  tbe  jury  in  reaching  the  oodcIo- 
alon  that  the  defendant  committed  the  crime 
charged  against  him,  and  tbe  judgment  la 
therefore  reversed.    Reversed  and  remanded. 


THOMPSON  V.  STATa 

(Supreme  Court  of  Nebraska.     Jan.  2S,  1901.) 

BOMICIDEi— DISFBNSB  OP   DOUICIIiEt— INSTRUO- 
TIONS— ROBBBRT— PLBA  IN  ABATBUSNT. 

1.  An  instruction  charging  that  "an  assault 
on  tbe  house  can  be  lawfully  resisted  to  the 
extent  of  killing  tbe  assailant  or  assailants 
only  in  case  the  assault  is  made  with  the  intent 
either  of  taking  the  life  of  the  inmate  or  of 
doing  him  great  bodily  harm,  and  that  such  re- 
sistance was  necessary  to  prevent  such  crime, 
or  in  case  the  inmate,  acting  honestly,  bad  rear- 
son  to  believe,  from  the  acts,  facts,  and  cir- 
cumstances, and  in  fact  did  believe,  that  It 
was  necessary  to  prevent  the  commission  of 
such  crime,"  is  erroneous. 

2.  A  man  may  defend  his  domicile,  even  to 
the  extent  of  taking  life,  if  it  be  actnally  or 
apparently  necessary  to  do  so  in  order  to  pre- 
vent the  commission  of  a  felony  therein. 
Whether  this  is  the  precise  limit  of  tbe  domi- 
ciliary right  is  not  determined. 

3.  The  submission  to  tbe  Jury  of  a  theory 
which  has  no  basis  in  the  evidence  is  error. 

4.  Evidence  that  money  or  goods  were  ol>- 
talned  from  a  man  by  taxing  him  with  the 
practice  of  an  abominable  wickedness,  and 
threatening  to  expose  him,  may  be  snfficieDt  to 
establish  the  crime  of  robbery. 

5.  Tbe  occupant  of  a  dwelling  may  lawfully 
kill,  as  a  necessary  measure  of  defense,  a  per- 
son who  attempts  to  break  and  enter  with 
the  intention  of  extorting  money  by  charging 
him  with  the  commission  of  an  infamous  of- 
fense against  nature,  and  threatening  to  ex- 
pose him  to  public  reprobation  and  contempt. 

6.  An  instruction  which  misstates  the  law  is 
not  cured  by  giving  another  which  states  it 
correctly.  'The  jury  should  not  be  required  to 
choose   between   conflicting   instructions. 

7.  A  plea  in  abatement  gronnded  on  the  fact 
that  defendant  had  two  preliminary  examina- 
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tions,  and  that  on  the  first  he  was  held  for  a 
lower  grade  of  crime  than  upon  the  one  whtch 
la  the  basis  of  the  information  filed  against 
kim,   is  demurrable. 

(SyUabas  by  the  Court,) 

Error  to  district  court.  Cberry  county; 
Harrington,  Judge. 

Cicero  H.  Thompson  was  found  guilty  of 
murder  In  the  second  degree,  and  brings  er- 
ror.    Reversed. 

M.  P.  Klnkald  and  F.  M.  Walcott,  for 
plalntia  In  error.  The  Attorney  Qeneral,  for 
tbeStat& 


SDLLIVAN,  J.  Is  the  district  court  of 
Cherry  county,  Cicero  H.  Thompson  was 
fOnnd  gnilty  of  murder  In  the  second  degree, 
and  sentenced  to  Imprisonment  in  the  peni- 
tentiary for  15  years.  The  conviction  appar- 
enUy  was  the  result  of  erroneous  rulings,  and 
must  therefore  be  set  aside.  We  cannot  con- 
sider In  detail  all  the  specifications  of  error 
discussed  by  counsel.  They  are  altogether 
too  nnmeroDB  to  be  given  se{>arate  treat- 
ment For  the  most  part,  they  depend  upon 
a  Um  principles,  which,  If  recognized  and 
properly  applied,  will  prevent  on  another 
trial  a  repetition  of  the  errors  of  which  the 
defendant  complains. 

On  the  night  of  the  tragedy  Tbompson 
was  alone  In  his  cottage.  In  the  city  of  Val- 
entine. About  2  o'clock  a.  m.  Arthur  Lon- 
don, the  deceased,  with  a  c(»npanlon  named 
Milliman,  rapped  for  admittance.  Receiving 
no  response  from  within,  they  broke  open 
tbe  door,  and  were  abont  to  enter,  when 
tbey  encountered  the  defendant,  who  com- 
menced shooting  at  them.  Five  shots  were 
flred.  MlUlman  fell  in  the  storm  shed,  and 
Loudon  lay  mortally  wounded  Just  outside 
the  threshold.  Two  theories  of  the  case 
were  submitted  to  tbe  Jury.  The  theory  of 
the  defense  was  that  all  tbe  shots  were  flred 
by  Thompson  in  the  belief  that  bis  home  was 
being  broken  and  entered  by  robbers.  The 
state's  hypothesis  was  tbat  the  defendant 
recognized  London  when  he  first  sought  to 
gain  admittance,  and  knew  that  his  purpose 
was  to  obtain  money  by  threatening  to  pub- 
lish a  report  to  tbe  effect  tbat  defendant 
was  addicted  to  the  practice  of  an  abomi- 
nable vice.  It  was  also  contended  I7  tbe 
coonty  attorney  that  tbe  fatal  shot  was  fired 
after  Iiondon  bad  retreated,  and  while  he 
lay  helpless  on  tlie  ground.  There  Is  no 
sofficient  basis  In  the  evidence  for  tbe  theory 
that  Thompson  did  the  killing  to  protect  him- 
self from  blackmail.  There  is  nothing  in  the 
record  from  which  It  may  be  Inferred  tbat 
be  knew  or  had  reason  to  believe  tbat  the 
deceased  intended  on  the  night  In  question, 
or  at  any  other  time,  to  extort  money  from 
blm  by  any  q>ecles  of  Intimidation.  If  It 
be  true  that  London  and  Thompson  had 
been  accustomed  to  wallow  together  in  the 
coze  and  slime  of  a  detestable  sensualism. 
It  does  not  by  any  means  follow,  as  a  natural 


or  probable  conclnsioni  that  either  would  use 
bis  knowledge  of  the  other's  baseness  as  a 
means  of  obtaining  money.  The  Jury  might, 
perhaps,  have  been  Justified  in  finding  that 
the  defendant  recognized  London  before  he 
shot  him,  but  there  was  no  sufficient  evl* 
dence  from  which  to  conclude  tbat  the  mo- 
tive for  the  shooting  was  to  prevent  black- 
mall. 

Some  of  the  Instructions  touching  the  right 
of  the  accnsed  to  defend  his  habitation  are 
erroneous.  In  the  seventeenth  paragraph  of 
tbe  charge  it  Is  said:  "An  assault  on  tbe 
house  can  be  lawfully  resisted  to  the  extent 
of  killing  the  assailant  or  assailants  only 
in  case  the  assault  is  made  with  the  intent 
either  of  taking  the  life  of  tbe  Inmate  or 
of  doing  him  great  bodily  harm,  and  that 
such  resistance  was  necessary  to  prevent 
such  crime,  or  In  case  tbe  inmate,  acting 
honestly,  bad  reason  to  believe  from  the 
acts,  facts,  and  circumstances,  and  in  fact 
did  believe,  tbat  it  was  necessary  to  pre- 
vent the  commission  of  such  crime."  The 
same  thonght  Is  expressed  In  the  eighteenth 
paragraph.  The  doctrine  of  these  instructions 
is  not,  we  believe,  sustained  by  any  adjudged 
case,  although  there  are  dicta  in  tbe  opinions 
of  courts,  and  expressions  In  the  text-books 
on  Criminal  Law,  tbat  seem  to  give  coun- 
tenance to  it  The  true  rule  undoubtedly  is 
tbat  a  man  may  defend  his  domicile,  even 
to  tbe  extent  of  taking  life.  If  it  be  actually 
or  apparently  necessary  to  do  so  in  order  to 
prevent  tbe  commission  of  any  fel<my  there- 
in. Semayne's  Case,  6  Coke,  91;  Foot 
Crown  Law,  273;  State  v.  Patterson,  45  Vt 
308,  12  Am.  Rep.  200;  Wright  v.  Com.,  86 
Ky.  123,  2  S.  W.  904;  State  v.  Taylor,  148 
Mo.  150,  44  S.  W.  785.  Whether  this  Is  th« 
precise  limit  of  the  domiciliary  right  It  la 
not  here  necessary  to  determine;  but  if 
it  Is  the  limit,  then  popular  sentiment  is  not 
In  accord  with  the  law. 

Another  phase  of  the  case  seems  to  have 
been  entirely  overlooked  at  the  trial.  The 
•right  of  tbe  accused  to  resist  an  aggression 
having  for  Its  object  tbe  obtaining  of  money 
by  threats  of  Injury  to  his  reputation  was 
Ignored.  There  is  no  good  reason  why  tbe 
law  should  differentiate  between  a  threat 
to  inflict  physical  Injury  and  a  threat  to 
cause  mental  suffering.  One  may  diminish 
the  value  of  existence  quite  as  much  as  the 
other.  Of  this  fact  the  criminal  law  has 
but  a  dim  perception.  It  is  seen,  but  not 
seen  clearly.  If  tbe  mental  anguish  is  acute, 
and  In  its  very  nature  calculated  to  lower 
the  tide  of  life,  the  law  takes  cognizance  of 
it  It  appears  from  the  authorities,  ancient 
and  modem,  tbat  the  extortion  of  money  by 
threatening  to  smirch  a  fair  reputation  la 
so  atrocious  a  wrong  that  it  Is  generally  re- 
garded as  robbery,  especially  if  the  vice  or 
crime  imputed  is  an  unnatural  one.  This  be- 
ing so.  It  would  seem  that  If  London  and 
MllUman  came  to  the  defendant's  house  with 
tbe  intention,  as  claimed  by  the  state,  of  ob- 
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taJnlng  money  by  taxing  him  witli  the  com- 
mission of  an  Infamous  offense  against 
nature,  and  threatening  to  expose  bim  to  pub- 
lic reprobation  and  contempt,  he  might  law- 
tally  kill  them,  as  a  necessary  measure  of 
defense,  even  though  divining  their  purpose 
or  having  actual  notice  of  it  Under  these 
circimiBtances,  the  breaking  and  entry  would 
be  felonious,  because  done  with  intent  to 
rob.  Evidence  that  money  or  goods  were 
obtained  from  a  man  by  putting  him  In  fear 
of  an  injury  to  his  property  or  reputation 
may,  it  Is  said,  be  sufficient  to  establish  the 
crime  of  robbery.  1  Whart  Cr.  Law,  | 
862;  Desty,  Or.  Law,  i  142d;  8  Greenl.  Ev. 
tt  233,  234;  Long  v.  State,  12  Ga.  293;  Britt 
T.  State,  7  Humph.  46.  "As  to  the  fear  of 
mjnry  to  the  reputation,"  says  Oreenleaf,  "it 
has  been  repeatedly  held  that  to  obtain 
money  by  threatening  to  accuse  the  party 
of  an  unnatural  crime,  whether  the  conse- 
quences apprehended  by  the  victim  were  a 
criminal  prosecution,  the  loss  of  his  place,  or 
the  loss  of  his  character  and  position  In  so- 
ciety. Is  robbery."  The  instructions  pre- 
cluded the  Jury  from  considering  this  aspect 
of  the  case,  and  thereby  deprived  the  de- 
fendant of  a  Valuable  right. 

The  seventh  paragraph  of  the  court's 
charge  Is  a  defective  definition  of  murder  in 
the  second  degree.  The  attorney  general 
does  not  defend  the  instruction,  but  con- 
tends that  it  furnishes  no  ground  for  re- 
versal, because  the  elements  of  the  crime 
were  correctly  stated  in  another  instruction. 
This  question  is  not  a  new  one.  It  has  been 
frequently  decided  by  this  court,  and  the 
rule  is  a  just  one,  and  founded  in  good  sense, 
that  the  Jury  should  not  be  required  to 
choose  between  conflicting  instructions. 
Bank  r.  Lowrey,  36  Neb.  290,  54  N.  W.  56S; 
Carson  v.  Stevens,  40  Neb.  112,  68  N.  W.  845; 
Ricbardson  v.  Halstead,  44  Neb.  606,  62  N. 
W.  1077;  Barr  v.  State,  46  Neb.  468,  63  N. 
W.  856;  Metz  ▼.  State,  46  Neb.  647,  65  X.  W. 
100. 

The  donurrer  to  the  plea  in  abatement 
was  properly  sustained.  The  fact  that  the 
diefendant  liad  two  preliminary  examina- 
tions, and  that  he  was  held  only  for  man- 
slaughter on  the  first,  did  not  entitle  him  to 
Immunity  from  prosecution  for  murder.  The 
decision  of  the  county  Judge  furnished  the 
basis  for  prosecuting  the .  prisoner  for  one 
crime.  The  decision  of  the  Justice  of  the 
peace  gave  the  right  to  put  him  on  trial  for 
another  crime.  There  has  never  been  any 
doubt  about  the  power  of  the  grand  Jury  to 
return  two  indictments  against  a  party, 
grounded  on  the  same  criminal  act  and  no 
reason  is  suggested  why  an  examining  mag- 
istrate may  not  exercise  under  the  new  pro- 
cedure the  Jurisdiction  which  the  grand 
Jury  exercised  under  the  old.  Bartley  y. 
State,  63  Neb.  810,  78  N.  W,  744;  Roby  y. 
State,  61  Neb.  — ,  85  N.  W.  61.  The  Judg- 
ment is  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


060,  Sheriff,  et  al.  v.  SOHtTLTZ. 

(Supreme  Court  of  Nebraska.    Jan.  23.  1901.) 

FRA.nDULENT  CONVBTANCB— EVIDENCB. 

1.  Evidence  examined,  and  tteld  to  establish 
vendor's  disposition  of  his  stock  of  merchandise 
to  be  with  intent  to  hinder,  delay,  and  defraud 
his  creditors,  and  that  knowledEe  of  such 
fraudulent  intent  was  imputed  to  the  vendee. 

2.  The  conveyance  by  a  failing  debtor  of 
practically  all  his  property  not  exempt  to  one 
of  his  creditors  in  satisfaction  of  his  debt  the 
difference  between  the  amount  of  the  debt  and 
the  agreed  value  of  the  property  being  evi- 
denced by  the  note  of  the  vendee  in  favor  of 
the  vendor,  with  knowledge  on  the  part  of  the 
vendee  that  the  sale  will  result  in  hindering, 
delaying,  and  defrauding  the  other  creditors  of 
the  vendor  in  the  collection  of  their  debts,  ia 
void  as  to  such  other  creditors.  Switz  v.  Brace, 
20  N.  W.  639.  16  Neb.  463,  and  Buggy  Co.  y. 
Ashenfelter  (Neb.)  82  N.  W.  118,  foUowed. 

(Syllabus  by  the  Court) 

Error  to  district  court  Fillmore  county; 
Blastings,  Judge. 

Action  by  Hartwlg  0.  Schulti  against 
Bright  B.  Ogg,  sheriff,  and  others.  Judgment 
for  plaintiff.  Defendants  bring  error.  Re- 
versed. 

John  Barsby  and  L.  F.  C!rofoot  for  plain- 
tiffs In  error.  Chas.  H.  Sloan  and  James  W. 
Christie,  for  defendant  in  error. 

HOLCOMB,  J.  One  Henry  Mohr  conduct- 
ed a  small  Jewelry  store  in  Exeter,  Neb.,  bis 
stock  of  goods  aggregating  in  yalue  $800  or 
$9(X).  At  about  the  time  of  the  transactions 
out  of  which  the  suit  grew  he  waa  owing  on 
his  stock  of  goods  for  merchandise  some  $6(X) 
or  (700.  Mohr  was  possessed  of  no  other 
property  save  his  exempt  homestead.  From 
the  evidence  It  is  made  to  appear  that  Mohr 
Is  a  nephew  of  the  defendant  in  error.  Hart- 
wig  C.  Schultz,  who  reared  him  from  childhood 
almost  as  a  member  of  his  family.  The  uncle 
had  advanced  to  his  nephew  various  sums  of 
money,  aggregating  $400;  these  advances  cov- 
ering a  period  from  1884,  when  he  let  him 
have  $50  to  come  from  his  home  in  Germany 
to  this  country,  to  1891,  when  $100  was  ad- 
vanced to  him  to  take  up  a  note  on  which  the 
uncle  was  liable  as  sfurety.  In  1884  $150  was 
given  or  loaned  to  buy  Jeweler's  tools,  and  in 
1888  $100  was  advanced,  which  waa  invested 
in  a  homestead  residence  property  In  tbe  vil- 
lage in  which  he  was  dohig  business.  In  No- 
vember, 1896,  Mohr,  becoming  somewhat  «n- 
easy  regarding  bis  commercial  indebtednesa, 
had,  as  alleged,  a  settlement  with  his  uncle, 
and  gave,  as  he  claims,  a  note  for  $000,  the 
same  being  for  tbe  $400  which  he  had  receiv- 
ed as  before  mentioned,  and  $200  as  Interest 
on  the  several  advancements;  and  it  was  then 
agreed  that  if  Mohr  was  pressed  for  pajrment 
on  sums  he  owed  for  goods  purchased,  he 
was  to  first  prefer  and  secure  the  indebted- 
ness as  aforesaid  to  his  uncle.  In  the  lat- 
ter part  of  January,  1896,  the  plaintiff  In  er- 
ror, who  is  a  creditor  of  Mohr  in  tbe  Bum  of 
about  $500,  undertook  to  secure  payment  or 
mcurity   for  the  same,  which,  after  some 
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negotiations,  resulted  tn  Motar  giving  to  his 
uncle  a  bill  of  sale  for  hlB  entire  stock  of 
goods,  recelTlng  in  consideration  therefor  the 
note  theretofore  given  to  his  uncle,  of  wlilcb 
mention  has  been  made,  and  a  note  executed 
by  Ills  uncle  in  his  favor  for  $200.  The  goods 
were  valued  at  $800.  No  change  of  posses- 
Bion  was  had,  save  a  nominal  one;  Mohr  con- 
tinuing, as  he  claims,  as  the  agent  of  his 
miole,  whoi,  by  the  transaction  narrated, 
claimed  to  be  the  owner  of  the  property. 
Proceedings  in  attachment  were  instituted, 
and  the  property  attached  as  belonging  to 
Mohr.  A  suit  for  conversion  was  thereupon 
commenced  by  Schultz,  resulting  in  a  Judg- 
ment in  his  favor,  from  which,  by  proceed- 
ings In  error,  the  case  is  heie  for  further  con- 
sideration. 

At  the  time  of  the  alleged  sale  to  bis  ancle 
no  invoice  was  taken,  thie  goods  being  sold, 
as  stated,  as  of  the  value  of  $800;  the  con- 
sideration being  the  surrender  of  the  note 
given  by  Mohr  for  $000,  and  the  remainder 
of  the  purchase  price,  $200,  being  evidenced 
by  a  note  in  Mohr's  favor  executed  by  his 
nnde  for  that  amount  It  also  appears  that 
about  $100  worth  of  goods  were  taken  by 
M<Ar  at  the  time,  and  some  secret  disposi- 
tion made  thereof,  the  exact  nature  of  which 
Is  unknown.  At  the  time  of  the  execution  of 
the  $600  note,  it  appears  that  some  arrange- 
ments were  made  with  an  attorney  residing 
in  Exeter,  whereby  he  was  to  look  after  the 
interests  of  Schultz,  and  secure  the  payment 
of  the  note  whenever  it  seemed  necessary  to 
do  so  in  order  to  secure  or  obtain  payment  In 
preference  to  other  demands.  At  the  time  of 
the  alleged  sale  Mohr  represented  both  him- 
self and  his  uncle,  with  the  assistance  of  the 
attorney,  who  acted  for  both  of  them. 

It  Is  quite  evident,  as  we  view  the  record, 
and  rdying  on  the  evidence  of  the  plalntifr 
alone,  that  the  object  of  Mohr  was  not  only 
to  give  his  uncle  a  preference  and  satisfy  his 
claim,  but  also  to  hinder  and  delay,  if  not 
actually  defraud,  his  other  creditors.  His 
secretion  of  a  part  of  the  stock,  and  attempt- 
ed disposition  of  all  that  remained,  can  Justi- 
fy no  other  inference  tlian  that  he  had  de- 
termined to  place  his  pnH>ertT  beyond  the 
reach  of  his  commercial  creditors.  .  Had  the 
uncle  been  satisfied  with  the  payment  or 
security  of  his  indebtedness,  which  for  the 
purposes  of  this  case  we  may  concede  to  be 
a  bona  flde  and  Just  one,  it  is  not  to  be  doubt- 
ed that  he  would  be  protected,  and  the  trans- 
fer could  not  be  avoided  on  that  account. 
But  when  he  puts  himself  In  the  attitude  of 
a  general  volunteer  purchaser  of  ail  the  stock 
of  the  debtor,  which  was  appreciably  greater 
in  value  than  the  debt  which  he  held,  execut- 
ing his  note  for  $200  to  cover  the  excess,  bis 
action  must  then  t)e  gauged  by  the  general 
rule  applicable  to  sales  and  transfers  of  prop- 
erty with  Intent  to  hinder,  delay,  and  de- 
fraud creditors;  and  If  the  purchaser  had 
knowledge  of  such  fraudulent  intent,  or  such 
facta  as  would  put  a  reasonably  prudent  man 
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on  inquiry,  such  sale  Is,  under  well-settled 
principles  and  mpeatei.  dedslMis  of  this 
court,  fraudulent  and  void  as  to  the  creditors 
of  such  debtor.  In  this  case  the  purchaser  not 
only  had  knowledge  of  facts  and  clrctmistan- 
ces  which  would  put  a  reasonably  prudeat 
man  upon  his  inquiry,  but  actually  partici- 
pated in  the  fraudulent  intent  of  the  seller, 
by  reason  of  the  fact  that  the  seller  and  his 
agent  acted  for  him  and  on  his  behalf,  and 
with  full  knowledge  of  all  the  circumstances 
attending  the  fraudulent  transfer.  The  case, 
we  think,  comes  squarely  within  the  rule  an- 
nounced in  Buggy  Co.  V.  Ashenfelter  (Neb.) 
82  N.  W.  118.  and  Switz  v.  Bruce,  16  Neb.  468, 
20  N.  W.  639;  and,  without  further  elabora- 
tion, we  must  hold  that  the  findings  and 
Judgment  are  not  supported  by  sufficient  evi- 
dence, and  are  contrary  to  the  evidence  in 
the  case,  and  opposed  to  the  law  as  announced 
In  the  cases  cited.  The  Judgment  must  l>e 
reversed,  and  the  cause  remanded  for  turthfer 
proceedings.    Reversed  and  remanded. 


PARSONS  V.  STATE. 

(Supreme  Court  of  Nebraska.    Jan.  28,  1901.) 

INTOXIOATING  LIQUOIt&-II.I<BaAI.  8AI<Br-BVI- 

DBINCB-CONSTITOnONAL  LAW. 

1.  It  is  competent  for  the  le^slature  to  pro- 
vide, in  an  act  regulating  the  licen<ie  and  sale 
of  intoxicating  liquors,  that  the  possession  of 
such  liquors  by  one  not  having  a  license  or 
other  permit  for  the  sale  thereof  shall  be  pre- 
sumptive evidence  of  the  violation  of  the  act, 
unless,  after  examination,  the  person  charged 
shall  satisfactorily  account  for  and  explain  the 
possession  thereof. 

2.  Such  provisions  are  not  violative  of  the 
constitutional  provision  to  the  effect  that  no 
person  shall,  in  any  criminal  cage,  be  compel- 
led to  give  evidence  against  himself. 

3.  In  a  prosecution  under  section  20,  c.  60, 
Oomp.  St.,  for  keeping  intoxicating  liquors  for 
sale  In  violation  of  law,  the  possession  of  such 
liquors  by  the  accused,  when  established  by 
the  evidence,  is  presumptive  of  guilt,  unless 
the  accused  shall  satisfactorily  account  tor  and 
explain  the  possession  thereof,  and  that  they 
were  not  kept  for  an  unlawful  purpose.  Dur- 
fee  V.  State,  73  N.  W.  676,  S8  Neb.  214,  ftdlow- 
ed. 

4.  Instructions  based  upon  the  above-men- 
tioned section  examined,  and  held  properly  giv- 
en. 

6.  Instructions  to  the  Jury,  when  taken  to- 
gether, fix  the  time  of  the  commission  of  the 
offense  at  or  about  the  time  diarged  in  the  in- 
formation. Held  properly  given  as  to  the  re- 
quirement that  the  intention  to  seH  must  be  a 
present  intention  within  the  meaning  of  the 
statute. 

6.  In  a  court  of  general  jurisdiction,  jurisdic- 
tional facts  and  the  regularity  of  the  proceed- 
ings bad  therein  will  be  presumed;  and  where, 
on  the  trial  in  the  distnct  court  of  a  person 
charged  with  the  keeping  of  liquors  unlawfnllv 
and  for  the  purpose  of  sale,  it  is  shown  that 
such  liquors  were  seized  under  a  search  war- 
rant issued  out  of  the  county  court^  held,  that 
it  is  not  necessary  to  introduce  m  evidence 
the  statutory  affidavit  upon  which  the  search 
warrant  was  issued. 

(Syllabus  by  the  Oourt.) 

Brrw  to  district  court,  Lancaatar  county; 
Frost,  Judge. 
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Fred  Parsona  was  convicted  of  selling  la- 
toxicatlng  Uqaont  and  Jw  brings  error.  Af- 
firmed. 

W.  M.  Morning,  for  plaintiff  In  error.  Tbe 
Attorney  General,  for  tlie  State. 

HOIiCOMB,  J.  The  defendant  was  oon- 
Tlcted  on  two  counts  for  selling  Intoxicating 
Uquors  without  a  license,  and  on  one  count 
for  keeping  such  liquors  for  the  purirase  of 
sale,  and  with  tbe  Intention  of  selling  and 
disposing  of  the  same,  without  a  license  or 
druggist's  permit  It  Is  argued  that  the  con- 
Tictlon  as  to  the  last  of  the  counts  mentioned 
Is  wrongful  and  erroneous  because  of  the  sec- 
tion of  tbe  statute  under  which  the  charge 
was  made  proTidJng  that  "tbe  possession  of 
any  of  said  liquors  shall  be  presumptive  evi- 
dence of  a  violation  of  this  chapter  and  sub- 
ject tbe  person  to  the  fine  prescribed  In  sec- 
tion deven,  unless  after  examination  he  sball 
satisfactorily  account  for  and  explain  the  pos- 
session thereof."  Section  20,  c.  50,  Comp.  St. 
Tbe  validity  of  tbe  statute  is  assailed  on  the 
ground  that  it  denies  the  defendant  a  fair 
jury  trial  according  to  tbe  course  of  tbe  com- 
mon law  by  substituting  the  judgment  of  the 
legislature  for  the  judgment  of  the  jury  as 
to  the  weight  to  be  given  to  the  evidence, 
and  also  violates  tbe  oonstltutionai  provision 
providing  that  no 'person  riiall.  In  any  crimi- 
nal case,  be  compelled  to  give  evidence 
against  himself.  That  it  is  competent  for  the 
legislature  to  provide  that  certain  facts,  when 
established,  shall  be  presumptive  evidence  of 
the  material  and  ultimate  fact  to  be  proven 
in  cases  of  this  character.  Is  well  settled  by 
current  authority,  and  tbe  validity  of  tbe 
Identical  section  now  assailed  is  affirmed  In 
Durfee  v.  State,  53  Neb.  214,  73  N.  W.  676. 
An  exhaustive  discussion  of  the  subject  and 
principles  Involved  is  found  in  People  v.  Can- 
non, 139  N.  Y.  32,  34  N.  B.  759.  See,  also. 
State  V.  Wilson.  15  R.  I.  180,  1  Atl.  415.  By 
section  20,  c.  50,  Comp.  St.,  It  Is  made  un- 
lawful for  any  person  to  keep  for  the  pur- 
pose of  sale  without  license  or  drug^st's  per- 
mit any  malt,  spiritaous,  or  vinous  liquors,  and 
a  penalty  for  tbe  violation  of  tbe  law  is  pro- 
vided for.  Any  person  who  is  found  possess- 
ing Intoxicating  liquors  with  the  intention  of 
disposing  of  tbe  same  without  a  license  or 
permit  Is  deemed  guilty  of  a  misdemeanor, 
and  may,  on  conviction,  be  punished  as  pro- 
vided by  section  11.  The  validity  of  this  leg- 
islation is,  we  presume,  unquestioned.  Pro- 
visions follow  for  a  search  of  premises  for 
intoxicating  liquors  kept  for  sale  without  a 
license  and  In  violation  of  law,  and  it  is  pro- 
vided that.  In  the  event  of  arrest  of  a  person 
charged  with  unlawfully  keeping  such  liq- 
nora  for  tbe  purpose  of  sale,  on  tbe  trial  "tbe 
possession  of  any  such  liquors  shall  be  pre- 
sumptive evidence  of  the  vioLitton  of  this 
chapter,  and  subject  the  person  to  tbe  fine  pre- 
scribed in  section  11,  unless,  after  examina- 
tion, he  shall  satisfactorily  account  for  and 


explain  the  possession  thereof,  and  that  it 
was  not  kept  for  an  unlawful  purpose."  U 
it  be  true  that  tbe  legislature  has  the  power 
to  provide  that  the  possession  of  intoxicat- 
ing liquors,  unexplained  and  unacoonnted  for, 
by  one  not  having  a  license  or  other  permit 
for  tbe  sale  thereof,  shall  be  presumptive 
evidence  of  the  vicdatlon  of  the  chapter  reg- 
ulating the  license  and  sale  of  such  liquors,— 
as  has  already  been  determined,  and,  as  we 
think,  correctly  so,— then,  as  It  occurs  to  ns, 
there  is  nothing  In  tbe  act  violative  of  tbe 
constitutional  provision  to  tbe  effect  that  no 
person,  in  any  criminal  case,  sball  be  com- 
pelled to  give  evidence  against  himself.  A 
defendant  charged  with  unlawful  keeping  of 
Intoxicating  liquors  for  the  purpose  of  sale 
may  rely  upon  bis  constitutional  right  of  not 
testifying,  and  reqnire  tbe  prosecution,  by 
com()etent  evidence,  to  estabUsh  his  gnllt  of 
the  offense  charged  beyond  a  reasonable 
doubt  A  jury,  upon- the  trial  of  a  cause,  can 
only  convict  after  every  material  allegation 
Is  established  by  the  required  proof.  No  pen- 
alty can  be  Imposed  until  a  conviction  is  bad. 
What  tbe  law  says  is  that,  when  tbe  posses- 
sion of  intoxicating  liquors  by  a  person  with- 
out a  license  or  other  authority  to  sell  tbe 
same  Is  established,  such  tact  unless  the  pos- 
session is  accounted  for  or  explained,  sball 
be  presumptive  evidence  that  the  liquor  was 
kept  for  the  purpose  of  sale  in  violation  of 
the  diapter  regulating  tbe  license  and  sale  of 
Intoxicating  liquors.  When  posseaaloo  is  es- 
tablished by  competent  evidence,  then  tbe 
legal  presumption  arises,  and  it  devolves  up- 
on a  defendant  to  satisfactorily  account  for 
or  explain  such  possession.  Such  a  rule  ex- 
isted in  the  trial  of  many  criminal  cases  at 
common  law,  and  we  know  of  no  legal  prin- 
ciple or  constitutional  provisions  Inhibiting  a 
legislature  from  enacting  a  law  incorporating 
the  same  Into  tbe  statutes.  The  possession 
may  be  accounted  for  and  explained  by  any 
competent  evidence,  whether  given  by  the  de- 
fendant or  others  qualified  to  testify  regard-' 
Ing  the  subject  Tbe  wording  of  tbe  section, 
"and  subject  the  person  to  the  fine  prescribed 
in  section  11,"  must  be  construed  to  mean 
that  only  after  conviction  the  penalty  pre- 
scribed may  be  Imposed  as  a  punishment 
for  violating  tbe  law.  and  does  not  make  It 
obligatory  upon  a  jury  to  return  a  verdict  of 
guilty,  unless  satisfied  of  the  defendant's 
guilt  as  in  other  criminal  trials.  Tbe  ob- 
jections to  tbe  validity  of  the  act  are  not 
well  taken. 

An  instruction  given,  which  follows  tbe 
provisions  of  law  as  contained  in  tbe  section 
referred  to,  is  excepted  to.  Tbe  Instruction 
Is  substantially  the  same  as  that  given  in 
Durfee  r.  State,  53  Neb^  214,  78  N.  W.  676, 
which,  on  error  proceedings,  was  approved 
by  this  court  as  a  correct  expression  of  the 
law.  That  decision  is  adhered  to  and  fol- 
lowed. 

Objection  is  made  to  one  Instruction  on  the 
ground  that  It  failed  to  state  that  the  keep- 
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ing  of  Intoxicating  llquorg  must  be  witb  a 
present  Intention  of  sellinf  the  same.  The 
time  mentioned  In  the  Intormatloii  was  def- 
inite and  certain.  The  Instruction  complain- 
ed of  Is  as  follows:  "The  jury  aie  Instructed 
that  It  Is  not  Incumbent  upon  the  state  to 
prove  any  specific  sale  to  any  Individual,  or 
any  particular  date,  under  the  allegations  at 
the  fourth  count  of  the  Information,  but  that 
under  said  count  the  Jury  may  consider  any 
evidence  of  sales  together  with  other  dr- 
comstances  which  tend  to  prove  that  the  de- 
fendaut  was  keeping  in  his  possession  beer, 
as  charged  In  the  fourth  count,  with  the  In- 
tent of  disposing  of  the  same  without  first 
having  procured  a  license  or  druggist's  per- 
mit for  the  sale  of  the  same.  If  any  such 
facts  are  proven.  You  are  further  Instructed 
that  if  you  find  from  the  facts  proved,  If 
any  such  Is  proved,  that  the  defendant  was, 

on  or  about  the  day  of  ,  1900, 

keying  beer  in  his  possession  in  the  county 
of  Lancaster  and  slate  of  Nebraska  with  the 
Intention  of  disposing  of  the  same  without 
license  or  druggist's  permit,  then  and  in  that 
ease  you  will  find  the  defendant  guilty  as  he 
stands  chaiged  in  the  fouilh  count  of  the  In- 
formation." This,  In  view  of  other  instruc- 
tions to  the  effect  that,  in  order  to  convict, 
tbe  proof  must  show  possession  for  the  pur- 
pose of  sale  at  or  about  the  time  alleged  in 
tbe  Information,  is  sufflcient,  and  the  failure 
to  name  the  day  and  month  is  without  prej- 
udicial error. 

It  Is  also  lurged  that  no  evidence  was  In- 
troduced of  the  filing  of  the  statutory  affidavit 
authorizing  a  search  warrant  for  the  liquor 
seized,  and  the  order  made  directing  tbe  de- 
struction of  the  same  was  erroneous.  This 
provision  is  incidental  only  to  the  main  trial, 
and  the  defendant  cannot  predicate  error  as 
to  his  conviction  because  of  an  order  errone- 
ously entered  directing  the  destruction  of 
tbe  Uqu<«s  found  under  the  search  warrant 
Tbe  evidence,  however,  discloses  that  the 
officer  finding  such  liquors  was  acting  under 
and  by  virtue  of  a  search  warrant  issued  out 
of  the  county  court;  and  tbe  proceedings  had 
In  the  district  court  being  in  a  court  of  gen- 
eral Jurisdiction,  will  be  presumed  to  have 
been  regular,  and  it  will  be  presumed  that 
Jurisdiction  over  the  property  was  obtained 
by  filing  the  affidavit  required  by  statute. 
Perceiving  no  error  In  the  record,  the  Judg- 
ment Is  affirmed. 


NBBBA8KA  LOAN  A  BUILDING  ASS'N  v. 

PERKINS  et  al. 
(Supreme  Coart  of  Nebraska.     Feb.  6,  1901.) 

CraTUTBS— "nTLB    OP     ACT— CONSTITUTIONAL 

LAW— CONSTRUCTION. 

1.  The  purpose  of  section  19,  art.  2,  Const. 
1866,  which  declares  that  "no  bill  shall  contain 
aM>re  than  one  subject,  which  shall  be  clearly 
expceased  in  its  title,"  was  not  to  prohibit  com- 
prehensive titles,  but  rather  to  prevent  snr- 
reptitious  legislation,  and  to  obviate  the  evils 


following  from  the  practice  of  indnding  in  one 
Mil  more  than  a  single  subject  in  no  nise  x*- 
lated  to  one  another. 

2.  Where  ■  bill  indicates  Om  subject  of  pro- 
posed legislation,  the  caaential  reqairem^ts  eC 
the  constitntion  are  met  although  snch  title 
Is  not  a  complete  abstract  of  the  bill. 

3.  The  title  to  an  act  of  the  legislature  of 
1878  entitled  "An  act  to  enable  associations  «C 
persons  for  raising  funds  to  be  loaned  among 
their  members  for  building  them  homesteads 
and  other  purposes,  to  become  bodies  corporate" 
(Gen.  St.  1S73,  c.  11),  with  sufficient  clearness 
indicates  the  subject  of  legislation. 

4.  Said  act  of  1873  Is  complete  in  itself,  aad 
embraces  a  single  subject  of  legislation. 

5.  A  ststnto  complete  in  itself  is  not  re- 
pugnant to  the  constitntion,  tiiongh  It  may  coa- 
ilict  with  some  other  statute. 

6.  The  legislature  mar  not  prescribe  what 
construction  the  courts  snail  place  upon  a  law. 
The  interpretation  of  statutes  is  for  the  Jn- 
tfclary. 

(Syllabus  by  tbe  Court) 

Appeal  from  district  court  Douglas  coun- 
ty;  Keysor,  Judge. 

Action  by  the  Nebraska  Loan  &  Building 
Assodatiou  against  Sarah  K.  and  Cyrus  V. 
Perkins.  Judgment  for  defendants,  and 
plaintlfl  appeals.    Heveraed. 

John  L.  Kennedy,  for  appellant  Howard 
B.  Smith,  for  appellees. 

KORTAL,  C.  J.  Suit  was  commenced  In 
the  district  court  of  Douglas  county  by  tbe 
Nebraska  Loan  &  Building  Association 
against  Sarah  B.  Perkins  and  Cyrus  V.  Per- 
kins to  foreclose  a  certain  mortgage  given 
by  the  latter  to  tbe  former;  also  to  caned 
certain  shares  of  the  stock  of  said  associa- 
tion pledged  by  said  Sarah  El  Perkins  aa 
security  for  the  payment  of  the  same  debt 
On  the  trial  a  decree  was  rendered  in  favor 
of  defendants,  the  court  having  found  that 
the  debt  was  fully  paid.  Plaintiff  was  a 
building  and  loan  association  organized  im- 
der  the  law  of  1873  (Gen.  St  1873,  c.  11) 
entitled  "An  act  to  enable  associations  of 
persons  for  raising  funds  to  be  loaned  among 
their  members  for  building  them  homsteads 
and  other  purposes,  to  become  bodies  cor- 
porate." The  contract  In  question  was  en- 
tered into  prior  to  the  amendment  of  said 
law  in  1891.  The  court  below  could  not 
have  found  that  said  debt  was  paid,  unless 
the  contract  was  tainted  with  usury,  and  It 
could  not  have  been  usurious  unless  the  act 
of  1873  was  unconstitutional;  and  that  It 
Is  unconstitutional  is  the  contention  of  coun- 
sel for  defendants,  who  Insist  in  their  brief 
that  the  act  is  void  for  the  following  alleged 
reasons:  (1)  That  It  contains  more  than  one 
subject  which  are  not  clearly  expressed  in 
Its  title.  (2)  That  said  act  In  effect  amends 
the  general  interest  law,  also  the  general 
corporation  laXt'  of  tbe  state,  without  con- 
taining the  sections  so  amended,  and  with- 
out repealing  the  same.  (3)  Because  a  por- 
tion of  the  act  has  been  by  this  court  held 
void,  and  it  Is  claimed  such  portion  was 
a  material  inducement  to  the  legislature  to 
pass  the  act  as  a  whole.     (4)  Because  that 
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portion  of  the  act  which  provides  that  al- 
though the  dues,  fines,  premiums,  and  other 
charges  paid  by  members  may  aggregate 
a  greater  amount  than  the  legal  rate  of  In- 
terest on  loans  made  them,  such  payments 
shall  not  be  construed  to  make  such  trans- 
actions usurious,  is  an  attempt  on  the  part 
of  the  legislature  to  usurp  the  powers  of  the 
courts,  and  therefore  void.  These  objec- 
tions we  will  examine  and  discuss  in  their 
order.  If  any  one  of  them  is  tenable,  the  low- 
er court  was  right  in  rendering  the  decree  it 
did.  If  none  of  them  can  be  sustained,  the 
decree  must  be  reversed. 

The  evils  which  the  framers  of  the  con- 
stitution of  1866  sought  by  section  19,  art 
2,  thereof  to  obviate  were  surreptitious  leg- 
islation, and  a  then  common  practice  of  in- 
cluding In  one  bill  various  subjects  In  no 
wise  related  to  one  another,  by  means  of 
which  a  sufficient  number  of  votes  could  be 
mustered  lo  the  support  of  provisions  which, 
if  entertained  on  their  individual  merits, 
would  fail  of  passage.  It  was  not  Intended 
thereby  to  prohibit  comprehensive  titles. 
State  V.  Stuht,  52  Neb.  209,  71  N.  W.  Wl; 
Paxton  &  Hershey  Irr.  Canal  &  Land  Co.  v. 
Farmers'  &  Merchants'  Irr.  &  Land  Co.,  45 
Neb.  884.  64  N.  W.  343,  29  L.  R.  A.  853; 
State  V.  Bemls,  45  Neb.  724.  64  N.  W.  348; 
Van  Horn  t.  State,  46  Neb.  62,  64  N.  W.  365; 
Boggs  V.  Washington  Co.,  10  Neb.  297,  4  N. 
W.  984.  If  each  piece  of  legislation  must 
be  confined  to  a  single  subject,  it  is  evident 
that,  so  far  as  that  one  bill  Is  concerned, 
there  is  little  opportunity  for  trading  votes 
on  one  portion  In  order  to  secure  votes  on 
some  other,— certainly  much  less  than  under 
the  old  custom,  which  permitted  the  inclu- 
sion in  a  bill  of  any  number  of  subjects, 
regardless  of  their  relations  or  congrulty. 
If  the  title  must  clearly  express  the  subject, 
the  smuggling  into  a  bill  of  legislation  in- 
imical to  public  welfare  Is  rendered  more 
difficult;  for  a  legislator  or  citizen  who 
reads  the  title  of  a  pending  bill  Is  apprised 
of  the  subject  of  legislation,  although  not 
necessarily  of  the  specific  contents  of  the 
bill,  and  thus  put  upon  inquiry  as  to  its  con- 
tents. It  Is  not  essential  that  the  title  chos- 
en by  the  legislature  be  the  most  appro- 
priate. If  it  indicates  the  scope  and  pur- 
pose of  the  act.  It  is  sufficient  State  v. 
Bemls,  ubi  supra;  In  re  White,  83  Neb. 
812,  61  N.  W.  287.  Neither  is  It  necessary 
that  the  title  inform  its  readers  of  the  specif- 
ic contents  of  the  bill.  If  It  indicates  the 
subject  of  the  proposed  legislation.  It  meets 
all  essential  requirements.  It  needs  not  that 
it  be  a  complete  abstract  and  epitome  of 
the  contents  of  the  blU.  If  iu>  portion  of  the 
bill  is  foreign  to  the  subject  of  legislation, 
as  Indicated  by  the  title,  however  general 
the  latter  may  be,  it  ia  In  harmony  with  the 
constitutional  mandate.  Boggs  v.  Washing- 
ton Co.,  ubI  supra;  Hopkins  v.  Scott  38  Neb. 
661,  67  N.  W.  391;  SUte  v.  Moore,  48  Neb. 
870,   C7  N.   W.  87C.    It  Is   to  be  presumed 


that  both  legislators  and  citizens  generally 
are  familiar  with  the  institutions  sought  to 
be  encouraged  by  the  legislation  here  at- 
tacked, and  more  or  less  so  with  the  meth- 
ods by  them  employed  In  attaining  their 
objects.  Any  person  reading  the  title  of  this 
act  would  infer  that  the  object  of  the  bill 
was  to  encourage  the  multiplication  of  these 
concerns,  that  shareholders  might,  through 
their  Instrumentality,  secure  themselves 
homes.  He  would  further  infer  that  the  bill 
would  disclose  the  usual  provisions  relative 
to  organizations  of  that  class.  He  would 
expect  to  find  provisions  relative  to  the  man- 
ner in  which  money  was  to  be  obtained, 
the  conditions  upon  which  its  use  might  be 
secured  by  those  desiring  it,  the  considera- 
tion exacted  for  such  use,  and  all  such  mat- 
ters as  are  usual  to  institutions  of  that  na- 
ture. Every  one  knows  that  In  order  to 
obtain  money  for  any  purpose,  some  induce- 
ment must  be  offered  those  who  have  it  by 
those  who  have  it  not  This  inducement 
usually  takes  the  form  of  interest  It  is 
as  much  to  be  expected  that  in  such  legis- 
lation provisions  regarding  Interest  will  ex- 
ist, as  that  there  will  be  found  prescribed 
the  rules  and  conditions  for  admission  of 
members.  If  regulations  concerning  Interest 
are  to  be  anticipated,  regulations  concerning 
the  rate  of  Interest  could  scarcely  be  called 
surreptitious.  Nor  would  it  be  a  matter  of 
surprise  If  the  reader  of  such  a  title  should, 
on  a  more  particular  examination  of  the 
bill,  find  therein  the  liabilities  of  stockhold- 
ers defined,  or  the  exception  of  such  con- 
tracts as  It  makes  with  borrowers  from  the 
general  usury  laws,  or  provisions  relative 
to  assessments,  dues,  fines,  premiums,  and 
forfeitures;  for  these  subjects  are  all  of  the 
very  essence  of  institutions  .of  this  charac- 
ter. Without  them  there  could  exist  no  or- 
ganizations of  that  character.  To  hold  that 
these  subjects  are  not  within  the  title  would 
strip  the  act  down  to  the  bare  wording  of 
the  title  itself,  which  would  merely  enable 
certain  persons  to  incorporate,— a  right  they 
already  had  luider  Gen.  St  187S,  c.  11,  f 
123,  under  which  corporations  may  be  form- 
ed for  any  lawful  purpose;  and  this  would 
be  convicting  the  legislature  of  frivolous- 
ness.  The  constitutional  provision  under 
consideration  does  not  tend  to  unnecessarily 
restrict  legislation.  It  does  not  compel  the 
division  of  laws  into  separate  acts,  each 
covering  merely  a  minute  subdivision  of 
what  would.  If  properly  connected,  consti- 
tute a  systematically  arranged  whole,  though 
the  connected  parts  of  that  whole  might  be 
many.  A  construction  of  the  fundamental 
law  that  would  require  the  separation  of 
logically  or  naturally  connected  parts  from 
each  other,  and  their  separate  enactment 
would  render  valid  legislation  almost  Im- 
possible. The  purpose  of  the  fundamental 
law  is  subserved  when  the  objects  for  its 
existence  are  attained,— when  there  Is  a  nat- 
ural connection  between  the  various  parts 
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of  an  act,  and  nothing  foreign  to  the  title  Is 
hidden  therein.  This  we  think  the  act  in 
question  accomplishes. 

Another  phase  of  the  same  question  may 
be  discussed  in  this  connection.  It  will  he 
noted  that  the  title  of  the  act  provides  for 
the  organization  of  associations  for  the  pur- 
pose of  "raising  funds  to  be  loaned  among 
their  members  for  building  them  home- 
steads.'.' Section  1  of  the  act  provides  that 
these  shall  be  organized  "for  the  purpose  of 
raising  moneys  to  be  loaned  among  the  mem- 
bers •  »  »  for  use  In  buying  lots  or 
houses,  or  In  building  or  repairing  or  remov- 
ing incumbrances  from  houses,"  etc.;  and  it 
Is  argued  that  this  portion  of  the  act  is  much 
broader  than  the  title,  and  for  that  reason 
violates  the  constitutional  mandate.  Doubt- 
less a  legislature  may  make  the  title  to  an- 
act  as  restrictive  as  it  please,  and  may  some- 
times so  frame  it  as  to  preclude  many  mat- 
ters t>elng  included  In  the  act  which  might 
with  entire  propriety  have  been  embraced 
in  the  one  enactment,  had  the  title  chosen 
not  been  too  much  narrowed.  Cooley,  Const. 
Llm.  (6th  Ed.)  178.  But  a  reasonable  interpre- 
tation of  this  act  will  scarcely  comport  with 
the  argument  of  counsel  to  the  effect  that  the 
title  is  too  restrictive.  While  the  word 
"build"  is  employed  in  the  title,  we  doubt 
not  It  was  employed  in  the  sense  of  "obtain," 
"secure,"  or  "acquire."  The  object  sought 
was  the  obtaining  of  a  home  for  the  family, 
and  the  method  of  obtaining  it,  whether  by 
purchase,  by  borrowing  money  from  the  as- 
sociation with  which  to  buy  a  tract  of  land 
and  thereon  erect  a  home,  or  to  repair  or 
to  remove  incumbrances  from  a  home  al- 
ready purchased,  would  be  Immaterial.  We 
are  therefore  of  opinion  that  the  title  does  not 
restrict  members  to  the  single  method  of 
building  a  home,  but  that  all  the  means  set 
out  In  section  1  are  legitimate,  and  within 
the  meaning  and  Intent  of  the  title. 

The  second  objection  is  also  untenable. 
The  act  In  question  is  complete  in  Itself,  and 
could  not.  therefore,  be  repugnant  to  the  con- 
stitution, though  it  might  conflict  with  or 
be  repugnant  to  some  other  statute.  State 
▼.  Moore,  supra;  Van  Horn  v.  State,  supra; 
Bryant  v.  Dakota  Co.,  53  Neb.  755,  74  N.  W. 
313;  Smith  v.  State,  34  Neb.  080,  52  N.  W. 
572.  Whether  it  does  or  does  not  conflict 
with  the  general  usury  laws  or  those  concern- 
ing corporations.  Is  Immaterial,  for  the  rea- 
son Just  stated.  Nor  is  the  fact  that  It  re- 
fers to  another  law,  making  It  requisite  to 
follow  the  requirements  of  the  latter  in  form- 
ing these  corporations,  a  reason  why  this  rule 
should  not  prevail.  This  does  not  constitute 
the  act  so  uncertain  as  to  render  it  dlHicnlt 
to  ascertain  Just  what  the  law  Is  Intended  to 
be.  The  object  of  the  constitution  In  re- 
quiring the  portion  of  the  law  amended  to 
be  Included  In  the  new  legislation  is  to  pre- 
clude the  amendment  of  laws  in  so  blind  a 
manner  as  to  render  It  dfflcult  to  ascertain 
Just  what  law  Is  intended  to  be  amended. 


Cooley,  Const  Lim.  181.  The  act  has  none 
of  the  elements  of  an  amendatory  statute. 
It  is  distinctly  legislation  upon  a  new  subject, 
and  relative  to  such  subject  is  complete,  al- 
though some  of  Its  provisions  may  in  effect 
modify  other  statutes.  A  building  is  an  In- 
dei)endent  entity,  although  It  may  be  com- 
posed of  materials  similar  in  form  and  sub- 
stance to  those  contained  in  thousands  of 
neighboring  structures,  and  though  it  may 
exclude  the  light  from,  and  in  many  ways 
modify  the  appearance  and  use  of,  these  oth- 
ers. So  a  statute  Is  not  necessarily  amenda- 
tory of  another  because  of  the  fact  that  In  Its 
operation  and  effect  It  may  widen  or  narrow 
the  scope  of  some  other  act.  In  the  case  of 
Association  v.  Graham,  7  Neb.  173,  this  court 
held  certain  portions  of  this  act  void  because 
It  appeared  that  there  was  an  attempt  there- 
in to  give  to  those  portions  a  retroactive 
operation,  and  In  that  manner  validate  con- 
tracts executed  before  the  passage  of  the 
act,  but  which  were  void  from  their  Incep- 
tion. It  Is  evident  that  the  portions  referred 
to  are  not  an  essential  part  of  the  law  now 
being  considered.  They  have  no  relation 
whatever  to  future  associations  or  to  their 
operations.  To  separate  them  from  the  body 
of  the  act  In  no  way  affects  the  operation  or 
scope  of  the  law,  so  far  as  relates  to  the  or- 
ganization of  these  associations,  and  the  act 
Is  as  complete  and  as  readily  carried  out 
without  as  with  those  portions.  State  v. 
Stuht,  supra;  State  v.  Moore,  supra.  There 
is  no  convincing  force  in  the  argument  that 
provisions  relating  solely  to  contracts  made 
prior  to  the  passage  of  the  act  in  question 
could  have  been  an  Inducement  to  Its  pas- 
sage. The  legislature  was  interested  In  enact- 
ing a  law  making  it  possible  for  the  Incor- 
poration of  these  concerns,  rather  than  in  val- 
idating contracts  which  had  never  been  made 
by  them.    State  v.  Stuht,  ubl  supra. 

It  Is  not  within  the  province  of  the  legis- 
lature to  Interpret  the  law,  or  to  apply  it  to 
particular  cases;  that  being  peculiarly  the 
duty  of  the  courts.  But  we  do  not  think  that 
the  legislature,  in  reciting  that  the  contracts 
of  these  associations  should  not  be  construed 
to  be  usurious.  Intended  to  usurp  Judicial 
functions.  While  the  wording  of  the  statute 
would  bear  the  construction  that  It  was  a  di- 
rection to  the  courts,  yet  the  substance  of 
the  legislation  must  be  regarded,  rather  than 
the  form,  and  for  that  reason  we  are  of  opin- 
ion that  it  was  rather  the  Intention  of  the 
legislature  to  establish  a  rule  of  Interest  rela- 
tive to  this  particular  class  of  contracts;  tliat 
the  act  is  declaratory,  the  intent  thereby  be- 
ing to  relieve  the  contracts  of  these  Institu- 
tions from  the  operation  of  the  usury  lawa 
rather  than  an  attempt  to  arrogate  to  the 
legislature  Judicial  functions.  Cooley,  Const. 
Llm.   113. 

For  the  reasons  given,  It  Is  the  conclusion 
of  the  court  that  the  act  in  question  does 
not  violate  any  of  the  constitutional  llmlta 
tions  referred  to  in  the  brief  of  counsel,  for 
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Which  rettBon  the  Judgment  of  the  lower  court 
must  be  reversed,  and  the  caae  remanded  for 
further  proceedings  In  accordance  with  this 
•pinion.    Reversed  and  remanded. 


NATIONAL  BANK  OF  OOMMEROB  t.  KIN- 

KBAD  et  al. 
(Sapreme  Court  of  Nebraska.     Feb.  0.  1901.) 

HORTOAOB    FORBCLOSTTRS-DEKRBS:  —  SALE  — 
APPRAISBMENT— 0BJBCTI0N3. 

1.  A  decree  of  foreclosure.  In  so  far  as  it  di- 
rects a  sale  of  the  mortgaged  property,  is  in 
no  manner  affected  by  a  modification  tooching 
the  pergonal  liability  of  one  of  the  defendants. 

2.  The  power  of  an  officer  nnder  a  decree  of 
foreclosure  is  derived  from  the  decree  itself, 
and  not  from  the  order  of  sale  issued  by  the' 
clerk;  and,  if  such  officer  has  made  the  sale  in 
accordance  with  the  decree,  it  is  the  duty  of 
the  court  to  confirm  it. 

3.  Where  there  is  one  valid  appraisement  of 
property,  and  a  sale  thereof  for  more  than  two- 
ttinls  of  such  appraisement,  it  is  no  just 
gronad  of  complamt  that  there  was  another 
appraisement  which  was  not  valid. 

i.  Where  the  evidence  adduced  on  the  hear- 
ing Of  objections  to  an  appraisement  because 
the  valuation  is  too  low  is  conflicting,  if  the 
finding  of  the  conrt  has  substantial  support  it 
will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  coun- 
ty; Keysor,  Judge. 

Action  by  the  National  Bank  of  Commerce 
against  Annie  R.  Klnkead  and  others.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Af- 
firmed. 

B.  J.  Cornish,  for  appellants.  A.  N.  Fer- 
guson, for  appellee. 

SULLIVAN,  J.  This  is  an  appeal  from  an 
order  confirming  a  sale  made  by  the  sheriff 
of  Douglas  county  under  a  decree  of  fore- 
closure. The  real  estate  in  question  was 
originally  owned  by  Mary  Ounnlngham,  who 
mortgaged  it  to  the  National  Bank  of  Com- 
merce, and  afterwards  sold  it  to  Annie  R. 
Einkead.  The  bank  brought  an  action  to 
enforce  Its  security,  and  at  the  February, 
18DS,  term  of  the  court  obtained  a  decree 
directing  a  sale  of  the  mortgaged  property, 
and  adjudging  Einkead  to  be  personally  lia- 
ble for  any  deficiency  that  might  exist  after 
tbe  due  application  of  the  proceeds  of  the 
sale.  A  motion  by'  Einkead  to  vacate  this 
decree  was  considered  and  overruled  at  a 
subsequent  term.  The  record,  after  reciting 
the  decision  of  the  court  upon  the  motion, 
continues:  "It  further  appearing  to  the  court 
that  a  certain  clerical  error  and  mistake  ap> 
pears  in  said  decree  as  entered  of  record 
herein,  by  consent  of  the  parties  hereto,  on 
motion  of  the  defendant  Annie  R.  Einkead 
in  open  court,  It  is  ordered  that  said  decree 
be  amended  nunc  pro  tunc  as  of  the  date  of 
the  3d  day  of  April,  1895,  so  that  the  said 
decree,  as  amended,  shall  read  as  follows." 
Then  follows  the  decree  as  originally  ren- 
dered, except  that  the  finding  with  respect 
to  the  personal  liability  of  Einkead  la  omit- 


ted. The  property  was  appmlsed  and  sold 
under  the  second  decree,  but  the  court  re- 
fused to  confirm  the  sale  because  that  decree 
was  entered  without  notice  to  Cnnoingham, 
and  was,  as  to  her,  void  for  want  of  Juris- 
diction. The  bank  then  proceeded  under  the 
first  decree,  and  caused  the  property  to  be 
again  appraised,  advertised,  and  sold.  This 
sale  was  approved  by  the  court  and,  in  our 
Judgment  the  decision  was  right  Conced- 
ing that  the  modified  decree  was  void  as  to 
Ounnlngham,  and  valid  as  to  the  bank  and 
Einkead,  It  does  not  follow  that  the  court 
was  without  authority  to  sell  the  mortgaged 
property  for  the  satisfaction  of  the  amount 
due  upon  the  mortgage.  It  is  perfectly  plain 
that  it  was  the  ofllce  of  the  second  decree  to 
strike  out  of  the  first  decree  the  provision 
making  Einkead  personally  liable  for  a  de- 
ficiency. The  court  did  not  Intend  to  make 
two  decrees  for  the  sale  of  the  property. 
But  if  the  court  had  made  two  decrees,  that 
would  not  afford  any  sufficient  reason  for  re- 
fusing confirmation  of  the  sale.  The  power 
to  sell  was  not  derived  from  the  order  of  sale 
held  by  the  sheriff,  but  from  the  decree; 
and,  If  the  sale  was  In  accordance  with  the 
decree.  It  was  the  duty  of  the  court  to  ratify 
It  As  there  was  one  valid  appraisement 
and  a  sale  of  the  property  for  more  than  two- 
thirds  of  such  appraisement  It  la  no  Just 
ground  of  complaint  that  there  was  another 
appraisement  which  was  not  valid.  Trust 
Co.  V.  Hamer,  40  Neb.  281,  68  N.  W.  695. 
The  court  decreed  a  sale  of  the  property.  It 
then  sold  It  for  more  than  two-thirds  of  Its 
value  as  fixed  by  appraisers  lawfully  chosen. 
That  Is  all  there  is  to  this  branch  of  the 
case.  It  is  the  sum  and  substance  of  th^ 
principal  matter  In  dispute.  Whether  the 
po'wer  to  sell  was  derived  from  one  decree 
or  the  other,  or  from  both,  can  be  of  no  pos- 
sible consequence  In  determining  the  contro- 
versy now  before  us  for  decision.  It  is  con- 
tended that  the  appraisement  was  not  fair, 
that  the  valuation  was  too  low,  and  that  It 
should  have  been  set  aside.  The  evidence 
upon  this  question  Is  substantially  conflict- 
ing, and,  while  the  preponderance  seems  to 
be  with  appellant  we  think  the  finding  of 
the  trial  court  Is  not  without  sufficient  sup- 
port, and  we  therefore  decline  to  disturb  it 
The  order  of  confirmation  is  affirmed. 


LYDIOK  V.  STATB. 
(Supreme  Court  of  Nebraaka.     Feb.  t,  ISOl.) 

HIGHWAY  —  BSTABUSHMBNT  —  VALIDITY 
ADVBRSE    POSSESSION— OBSTRUC- 
TION—COMPLAINT. 

1.' Where  a  pubile  road  has  been  estabUahed 
by  proceedings  under  the  statute,  and  opened 
and  traveled  bj  the  public  tor  more  than  10 
years,  the  public  thereby  acquires  an  easement 
therem;  and  the  court  will  not  examine  the 
original  proceedings  for  tiie  laying  out  of  the 
road,  and  determine  whether  oc  not  they  were 
valid.  City  of  Beatrice  v.  Black,  44  N.  W. 
189,  28  Neb.  268,  followed. 
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2.  Title  to  a  part  of  a  eonn^  road  cannot  b« 
acqnired  by  an  udTerse  posaesaioii.  Krneger 
T.  Jenkins.  81  N.  W.  M^  60  Neb.  6^  foUow- 
ed. 

3.  Complaint  copied  in  the  opinion  held  to 
eliarge  an  offeaae  under  tlie  proriaiona  of  aac- 
tion  107  oC  tlte  Criminal  Ctod«w 

4.  In  a  prosecution  for  tlie  violation  of  said 
section,  the  question  of  whetlier  compensation 
to  the  owner  has  l>een  made  tor  the  tailing  of 
real  estate  for  a  public  liighwaj  cannot  be  ia- 
quired  into. 

(Sj-Uabus  by  the  Court) 

Error  to  district  court.  Burt  county;  Key- 
aor.  Judge. 

Jonathan  Liydick  was  convicted  of  ob- 
structing a  highway,  and  brings  error.  Af- 
firmed. 

H.  E.  Carter,  for  plaintiff  in  error. 

HOLCOMB,  J.  A  complaint  was  filed 
against  the  defendant  (plaintiff  in  error), 
charging  him  with  a  violation  of  section  107 
of  the  Criminal  Code,  providing  as  follows: 
"Any  person  who  shall  deposit  any  wood, 
stone,  or  other  kind  of  materials,  on  any 
part  of  any  lawful  public  road,  in  this  state, 
inside  of  the  ditches  of  such  road,  or  out- 
side of  the  ditches,  but  so  near  thereto  as 
to  cause  the  banlcs  thereof  to  brealc  into  the 
same,  or  cause  the  accumulation  of  rubbish, 
or  any  idnd  of  obstruction,  shall,  for  every 
such  offense,  pay  a  fine  of  five  dollars."  On 
this  complaint,  after  trial,  a  verdict  of  guilty 
was  found  by  the  Jury,  upon  which  a  fine 
of  the  amount  stated  was  imposed  by  the 
court.  From  this  judgment  by  error  pro- 
ceedings, the  case  is  brought  here. 

Many  questions  are  argued  in  brief  of 
counsel  for  plaintiff  in  error.  The  state  has 
filed  no  brief.  As  we  view  the  record,  the 
controlling  propositions  which  must  be  de- 
cisive of  the  case  are  contained  In  instruc- 
tions Mos.  4  and  6,  given  by  the  court  on 
its  own  motion,  to  which  exceptions  were 
taken,  and  the  giving  of  which  is  assigned 
as  error.  Hie  InstructlonB  are  as  follows: 
"(4)  Ton  are  Instructed  that  It  is  the  law 
that,  after  a  road  has  been  used  ten  years  or 
longer,  the  original  legal  proceedlfigs  which 
were  had  to  establish  it  cannot  be  inquired 
Into,  but  must  be  regarded  as  valid.  If  you 
believe  from  the  evidence,  beyond  reason- 
able doubt  that  the  road  In  controversy  had 
on  May  2,  1899,  been  traveled  by  the  public 
ten  years  or  longer,  and  that  before  said  ten 
years  or  longer  the  county  commissioners  of 
this  county  established  said  road  by  a  legal 
proceeding  begun  for  that  purpose,  then  you 
are  Instructed  that  said  road  was  on  May 
2,  1899,  a  public  road,  and  you  should  so 
find.  (5)  Tou  are  also  Instructed  that  no  per- 
son can  gain  title  to  any  part  of  a  public 
road  by  cultivating  It  or  excluding  the  put>> 
lie  travelers  therefrom  for  any  period  of 
time,  however  long  It  may  be.  If  you  find 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  more  than  ten  years  before  May 
2,  1899,  the  county  commissioners  began 
legal  proceedings  to  establish  said  road,  and 


that  they  did  eataMteh  tt  and  that  after- 
wards  the  public  used  said  roajd  ten  years 
or  more,  then  the  whole  of  the  road,  four 
rods  wide,  belongs  to  the  public,  even  though 
the  public  used  only  a  portion  at  said  road, 
and  a  portion  was  fenced  and  cultivated  by 
the  defendant  and  his  grantors."  The  case 
appears  to  have  been  fairly  and  properly 
submitted  to  the  jury,  and  the  instructionc 
quoted  announce  propositions  of  law  which 
have  heretofore  been  approved  as  a  cor- 
rect expression  by  this  court  City  of  Bea- 
trice V.  Blaok,  26  Neb.  2G3,  44  N.  W.  189; 
Krueger  v.  Jenkins,  81  N.  W.  844,  59  Neb. 
&41.  The  defendant  argues  flpon  the  theory 
that  the  only  public  road  that  was  ever  es- 
tablished at  the  point  in  controversy  was  by 
dedication,  was  limited  in  width  to  a  less 
distance  than  the  statutory  width  of  four 
rods,  and  did  not  include  the  strip  or  tract 
where  the  alleged  obstructions  were  placed. 
But  It  appears  quite  satisfactorily  from  the 
evidence  tliat  in  the  year  1867  legal  proceed- 
ings were  Instituted  by  the  authorities  of  the 
county  to  establish  a  highway  under  the  laws 
as  then  existing,  and  along  and  at  the  place 
where  the  controversy  aroae.  The  records 
of  these  proceedings  ace  Incomplete.  It  Is 
shown,  however,  by  the  commissioners'  rec 
ord,  that  acting  upon  a  notice  and  petition, 
and  after  bearing,  a  commissioner  waa  ap- 
pointed for  the  purpose  of  viewing  and  es- 
tablishing the  road  petitioned  for,  if  found 
practicable  and  required  for  the  good  of  the 
public;  that,  acting  on  such  authority,  the 
road  was  surveyed,  platted,  and  established, 
and  has  ever  since,  as  well  as  long  before, 
been  traveled  as  a  public  highway.  The 
road  plat  book  was  also  Introduced  in  evi- 
dence, showing  the  location  of  the  road  as  a 
public  highway.  It  having  been  shown  that 
legal  proceedings  had  been  instituted  for  the 
purpose  of  establishing  a  public  highway, 
and  that  a  highway  had  been  established 
thereunder,  and  along  the  route  where  the 
controversy  originated,  the  regularity  and 
validity  of  such  proceedings,  after  the  lapse 
of  time  which  had  intervened  when  the  al- 
leged offense  was  committed,  will  be  pre- 
sumed, and.  as  stated  In  the  fourth  instruc- 
tion, the  alleged  irregularity  and  Invalidity 
would  not  be  inquired  lilto.  City  of  Beatrice 
V.  Black,  supia.  The  fifth  Instruction  Is 
fully  Justified  by  the  holding  of  this  court 
In  Krueger  v.  Jenkins,  supra. 

While  there  is  some  objection  to  the  suf- 
ficiency of  the  complaint,  we  do  not  find 
merit  therein.  The  complaint  charged  that 
the  defendant  unlawfully,  willfully,  and  ma- 
liciously did  Injure  and  obstruct  a  certain 
lawful  public  road  (describing  It),  by  placing, 
depositing,  and  leaving  In  and  upon  said  pub- 
lic road,  near  the  center  thereof,  a  large 
number  of  posts  and  logs,  contrary,  etc. 
The  complaint  Is  sufficient  to  charge  an  of- 
fense under  the  statute  mentioned.  Objec- 
tion Is  also  made  because  It  is  not  found  that 
compensation  waa  made  to  the  owner  of 
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real  estate  for  damages  sustained  by  rea- 
son of  the  land  being  taken  for  public  pur- 
poses at  the  time  of  the  location  of  the  pub- 
lic highway.  However  this  may  be,  this 
qaestlop,  as  was  very  properly  ruled  by  the 
trial  court  could  not  be  Inquired  Into  in  this 
proceeding.  The  Judgment  of  the  district 
court  is  right,  and  should  be  affirmed,  which 
it  accordingly  done.    Affirmed. 


8ETM0UR  St  aL  t.  PHILLIPS. 

(Snpreme  Conr(  of  Nebraska.     Feb.  0,  1901.) 

SALE— SPECIAL    WARRANTY  —  DAMAQBS  —  RB- 

BCIS8I0N  —  WAIVER  —  APPEAL  —  REVIEW 

-^RIAL— ARGUMENT  OF  COUNSEL. 

1.  A  harresting  machine  was  sold  on  a  spe- 
cial warranty  that  it  was  made  of  good  ma- 
terial, properly  constructed,  and  woold  do  good 
work,  and  conditioned  that,  if  the  machine  did 
not  work  as  represented,  notice  thereof  should 
be  given  the  sdler,  and  a  reasonable  time  al- 
lowed to  remedy  ttte  defects  and  to  pat  it  in 
proper  order  to  do  good  work,  when,  i£  it 
could  not  be  made  to  do  good  work,  it  should 
be  returned  to  the  place  where  received,  and 
payment  of  money  or  notes  returned.  Upon 
trial  the  machine  failed  to  do  good  work,  and 
an  expert  was  called,  who  partially  remedied 
tiie  defects,  the  machine,  however,  failing  to 
satisfactorily  do  the  work  for  which  it  was  in- 
tended, of  which  the  seller  had  notice.  After 
the  harvest  the  buyer  ^ave  his  notes  for  the 
machine,  and  retained  it  with  the  agreement, 
as  he  testified,  that  the  machine  sbonld  be  put 
in  good  repair,  and  made  to  do  proper  work. 
Negotiations  for  repairs  continued  for  some 
time,  and,  no  repairs  bein^;  made,  the  boyer 
offered  to  return  the  machme,  which  was  re- 
fused. Beld,  under  the  facts  and  circumstan- 
ces, that  the  retention  of  the  machine  did  not 
estop  the  buyer  from  recovering,  by  way  of 
counterclaim  in  a  suit  on  the  notes,  damages 
t>ecause  of  a  breach  in  the  warranty  as  to  the 
material,  workmanship,  and  work  guarantied 
to  be  performed  by  such  machine,  and  that  the 
seller  nad  waived  its  right  to  insist  on  the  ma- 
chine being  returned,  and  the  contract  rescind- 
ed, under  the  provisions  of  the  special  warran- 
ty. 

2.  Where  the  evidence  is  conflicting,  a  verdict 
of  the  jury  as  to  amount  of  damages  sustained 
will  not  be  set  aside  unless  clearly  wrong,  and 
unsupported  by  sufficient  competent  evidence. 

3.  Where  the  issues  are  not  complicated,  and 
the  amount  involved  is  small,  it  is  not  error 
for  the  trial  court  to  limit  the  time  for  argu- 
ment to  the  jury  by  counsel  to  15  minutes  on 
each  side. 

(Syllabus  by  the  Court) 

Error  to  district  court,  BnfTalo  county: 
Greene,  Judge. 

Action  by  Frank  A.  Seymour  and  othera 
against  John  W.  Phillips.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

McDonald  &  Squires,  for  plaintiffs  in  error. 
B.  O.  Hostettler,  for  defendant  in  error. 

HOL(X)MB,  J.  Plaintiffs  in  error,  also 
plaintiffs  below,  brought  an  action  to  recover 
on  two  promissory  notes  executed  by  the  de- 
fendant in  the  sum  of  $50  each.  By  answer, 
defendant  admits  the  execution  of  the  notes, 
and  pleads  that  they  were  given  as  a  part 
of  the  purchase  price  of  a  certain  barvest- 
Ing  machine,  and  that  In  the  purchase  of  such 


machine  the  plaintiffs  warranted  It  to  be  of 
good  material  and  workmanship,  and  to  be 
properly  constructed,  and  to  do  good  work  of 
the  character  for  which  It  was  Intended; 
that  there  was  a  breach  of  the  conditions  of 
the  warranty,  and  the  defendant  suffered 
damages  In  a  sum  equal  to  and  greater  than 
the  amount  due  on  the  notes;  that  he  had 
offered  to  return  the  machine,  but  that  the 
plaintiffs  refused  to  accept  the  same.  There- 
fore he  asked  to  be  dismissed  from  the  ac- 
tl<Mi.  with  his  coats;  the  reply  admitted  the 
giving  of  a  warranty,  but  pleaded  that  It 
was  a  special  warranty,  setting  forth  a  copy, 
and  that  the  defendant  had  failed  to  comply 
with  Its  terms  by  him  to  be  complied  with. 
By  its  terms  the  machine  was  warranted  to 
be  well  made,  and  of  good  material,  and  to 
do  good  work  with  proper  management  when 
set  up  and  operated  as  per  printed  instruc- 
tions. It  was  further  provided  In  the  war- 
ranty that,  if  the  machine  should  not  work 
well,  notice  was  to  be  given  to  the  company 
selling,  and  a  reasonable  time  allowed  to  get 
to  It  and  remedy  the  defects,  when.  If  it 
could  not  be  made  to  do  good  work,  it  should 
be  returned  free  of  charge  to  the  place  where 
received,  and  payment  of  the  money  and 
notes  would  be  returned;  that  failure  to  Im- 
mediately give  notice  as  required,  or  con- 
tinued possession  of  the  machine,  whether 
kept  In  use  or  not,  should  be  deemed  conclu- 
sive evidence  that  the  machine  filled  the  war- 
ranty. The  evidence  on  the  trial  disclosed 
or  tended  to  show  that  at  the  time  the  ma- 
chine was  set  up  preparatory  to  beginning 
work  the  local  agent  was  present,  and  as- 
sisted therein;  that  after  a  number  of  at- 
tempts to  regulate  it,  so  as  to  make  it  do 
proper  and  satisfactory  work,  the  local  agent 
found  himself  unable  to  accomplish  the  same, 
and  sent  for  an  expert  to  properly  arrange 
and  regulate  It  The  expert  came,  and  made 
some  changes,  and  supplied  a  womout  part 
of  the  machine,  and  stated  that  some  of  the 
defects  in  the  machinery  to  be  remedied  re- 
quired certain  heavy  repairs,  for  which  he 
would  bm^  to  send  to  the  factory,  as  he  did 
not  have  them,  and,  with  some  further  at- 
tentions, left  the  defendant  In  possession  of 
the  machine.  The  working  of  the  same, 
however,  was  not  satisfactory.  The  defend- 
ant In  the  meantime  bad  finished  the  harvest 
for  that  year,— some  60  or  70  acres,— and  aft- 
erwards, when  called  upon  to  give  his  notes 
In  settlement  for  the  machine,  did  so,  as  he 
testifies,  upon  the  agreement  that  the  repairs 
necessary  to  make  the  machine  operate  sat- 
isfactorily were  to  be  procured,  and  the  ma- 
chine put  In  good  repair  and  satisfactory  con- 
dition to  perform  good  work  In  compliance 
with  the  terms  of  the  warranty.  No  further 
attention  seems  to  have  been  paid  to  the  ma- 
chine, or  any  other  repairs  made  or  furnish- 
ed. In  the  following  season  of  1894  there 
was  a  crop  failure  where  the  defendant  re- 
sided, and  the  machine  seems  not  to  have 
been  used,  save  to  cut  some  light  cornstalks. 
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which  had  beeo  almost  entirely  destroyed  by 
the  drouth.  Defendant  paid  the  first  note 
•when  due,  December  5,  1863.  When  the  sec- 
ond note  matured,  and  payment  was  request- 
ed, demand  was  made  that  the  machine  be 
repaired  and  put  In  satisfactory  condition  to 
comply  -with  the  terms  of  the  warranty  as 
originally  agreed  upon.  An  agent  was  sent 
to  examine  the  machine,  who  ordered  a  list 
of  repairs,  which  were  never  furnished.  Sey- 
eral  attempts  were  made  to  secure  the  repairs 
ordered,  which,  for  some  reason,  failed; 
primarily,  it  seems,  because  the  agent  on 
whom  the  order  was  given  claimed  not  to 
have  the  desired  articles  In  stock.  After 
these  different  attempts,  and  about  the  be- 
ginning of  the  harvest  of  1895;  an  agent  of 
the  plaintiffs  again  came  to  the  defendant, 
but  without  any  repairs.  After  some  con- 
troversy over  tbe  matter,  the  defendant  offer- 
ing to  return  the  machine  and  tbe  agent  re- 
fusing to  accept  it,  he  departed  without  re- 
pairing or  arranging  for  further  repairs.  Suit 
-was  instituted,  and  pleadings  formed,  as  be- 
fore mentioned.  The  court  Instructed  the 
Jury  substantially  that.  If  the  harvester  failed 
to  comply  with  the  terms  of  the  warranty, 
tbe  defendant  could  recover  as  damages  the 
difference  in  value  between  what  the  machine 
yraa  actually  worth  and  its  fair  value  had 
It  been  as  represented  and  warranted,  pro- 
vided the  defendant  had  substantially  com- 
piled with  the  terms  of  the  warranty  by  him 
to  be  performed,  or  that  such  compliance 
bad  been  waived  by  the  plalntiffD.  The  In- 
structions are  excepted  to,  the  plaintiffs  In- 
sisting that,  the  defendant  having  kept  tbe 
machine  for  the  length  of  time  he  did,  this 
amounted  to  an  acceptance  thereof,  and,  the 
defendant  having  failed  to  return  it  as  by 
the  special  warranty  provided,  he  is  estopped 
from  setting  up  the  defense  tliat  It  failed  to 
comply  with  tbe  terms  of  tbe  warranty. 
That  tbe  machine  was  not  as  warranted,  and 
-would  not.  with  proper  management  do  good 
work,  and  serve  the  purpose  for  which  It  was 
constructed,  is,  we  think,  fairly  established 
by  the  evidence.  The  question,  then.  Is 
whether  the  defendant  could  rely  only  on  the 
provisions  of  the  warranty  for  a  return  of 
the  machine  If  unsatisfactory,  and  a  rescis- 
sion of  the  contract,  or  whether  be  still  had 
his  remedy  at  law  to  retain  the  machine  and 
recover  In  damages  for  a  breach  of  tbe  war- 
lanty.  Under  the  defendant's  testimony  the 
machine  did  unsatisfactory  work,  of  which 
tbe  plaintiffs  were  notified,  as  by  the  terms 
of  tbe  contract  they  should  be.  They  under- 
took to  regulate  and  repair  the  machine  for 
the  purpose  of  making  It  operate  properly. 
Tbis  they  failed  to  do,  and  the  work  of  the 
machine  during  the  entire  time  of  the  first 
harvest  was  Improper  and  unsatisfactory, 
and  of  this  they  had  notice.  After  the  har- 
vest and  at  a  time  when  defendant's  right 
to  return  the  machine  and  rescind  the  con- 
tract was  unquestioned,  be  was  Induced  to 
retain  tbe  machine,  give  bis  notes  ttaerefor. 


and  the  plaintiffs  promised  and  sgreed  to 
repair  the  machine  bo  as  to  comply  with  the 
warranty,  and  make  It  do  satisfactory  work. 
Under  such  an  arrangement  It  occurs  to  us 
that  tbe  defendant  by  the  retention  of  tbe 
machine,  forfeited  his  right  to  a  return  there- 
of and  a  rescission  of  the  contract  and  the 
plaintiffs  waived  their  right  to  demand  a  re- 
turn and  Insist  on  a  strict  compliance  with 
the  terms  of  the  special  warranty;  but  that 
such  action  would  not  estop  or  preclude  the 
defendant  from  his  legal  remedy  of  recoup- 
ment for  such  damages  as  be  may  have  sus- 
tained because  of  a  breach  of  the  terms  of 
the  warranty  as  to  the  quality,  workman- 
shlp  of  tbe  machine,  and  charactar  of  the 
work  which  it  was  warranted  to  iterform. 
By  the  Instructions  given  to  the  jury  they 
were  told  that  notwithstanding  the  failure 
of  defendant  to  return  tbe  machine,  the  de- 
fendant could  recover  on  his  counterclaim 
If  the  plaintUFs  had  waived  their  right  to 
hare  a  return,  or  had  refused  a  return  when 
offered  by  the  defendant.  The  questioa,  we 
think,  was  properly  submitted,  and  the  de- 
fendant was  not  deprived  of  his  remedy  of 
damages  for  a  breach  of  tbe  contract  Ault- 
man  v.  Tbeirer,  84  Iowa,  272;  McCk>rmick  v. 
DunvlUe,  36  Iowa.  d46;  Mandel  v.  Buttles. 
21  Minn.  301;  Park  v.  Richardson,  81  Wis. 
899,  51  N.  W.  tS72;  Machine  Co.  v.  Mann. 
42  Kan.  372,  22  Pac.  417;  Warder  v.  Flshec. 
48  Wis.  838,  4  N.  W.  470. 

It  is  also  insisted  that  tbe  finding  of  the 
jury  as  to  the  damages  sustained  equaling  the 
amount  due  on  the  notes  is  not  supported  by 
the  evidence.  The  evidence  was  conflicting, 
and  there  was  evidence  tending  to  establish 
the  fact  that  the  machine,  as  It  really  was, 
was  not  w(»th  more  than  that  which  had 
been  paid  by  tbe  defendant  on  the  purchase 
price  thereof.  The  Jury  evidently  took  this 
view  of  the  matter,  and  we  cannot  say,  un- 
der tbe  evidence,  the  verdict  is  manifestly 
wrong,  and  unsupported  by  sufficient  compe- 
tent evidence. 

It  la  also  urged  that  the  court  erred  in  lim- 
iting the  argument  of  counsel  to  16  minutes 
on  each  side  of  the  case.  This  Is  a  matter 
that  must  be  left  largely  In  the  discretion  of 
the  trial  court;  and  In  a  case  of  this  kind, 
where  the  issues  were  not  complicated,  and 
the  amount  Involved  not  large,  we  cannot 
say  that  there  was  an  abuse  of  discretion. 
The  Judgment  of  the  trial  court  must  there- 
fore be  affirmed. 


HATES  COUNTY  v.  CHRISTNER. 

(Supreme  Court  of  Nebraska.     Feb.  6,  1901.) 

COUNTY  CLERK— DDTIBS— COMPENSATION— AL- 
LOWANCE BT  COUNTY  COMMISSIONERS— 
FINDINGS  OF  RBFBRE£>-APPEAL. 

1.  Tbe  county  clerk  of  each  county  in  this- 
state  is  reqaired  by  law  to  enter  upon  his  fee 
book,  and  accouDt  to  the  county  board  for,  all 
moneyg  received  by  him  as  salary. 

2.  An  agreemetit  or  understanding  between 
the  county  board  and  county  clerk  that  the  lat- 
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ter  ihall  receive,  for  performing  his  official  du- 
ties, compensation  in  exeew  of  the  limit  fixed 
by  law,  is  nnll  and  void. 

3.  Where  a  claim  tor  salary  and  extra  com- 
pensation is  presented  by  a  county  clerk  to 
the  county  board  and  allowed,  the  order  of  al- 
lowance is  available  to  the  clerk  as  an  adjadi- 
cation  only  to  the  extent  that  the  board  acted 
judicially. 

4.  In  such  case  the  clerk,  if  he  relies  on  the 
action  of  the  board  as  an  adjudication  in  his 
favor,  must  show  affirmatively  wliat  part  of 
the  claim  allowed  was  for  extra  compensation, 
and  what  pai-t  for  salary. 

5.  Where  the  findings  of  a  referee  have  the 
effect  of  a  special  verdict,  and  the  decision  of 
the  trial  court  is  reversed  for  error  which  does 
not  affect  the  findings  or  impeach  their  cor- 
rectness, this  court  will  render  the  proper  jadg- 
ment,  or  remand  the  cause  with  special  direc- 
tions. 

(Syllabns  bgr  the  Court) 

Error  to  district  court  Hayes  county; 
iGrlmeB,  Judge. 

Action  by  John  H.  Cbrlstner  against  the 
«oanty  of  Hayes.  Judgment  for  plaintiff, 
juid  defendant  brings  error.    Reversed. 

John  Wilson  and  W.  S.  Morlan,  for  plaintiff 
in  error.    J.  W.  Cole,  for  defendant  in  error. 

SULLIVAN,  J.  John  H.  Christnw,  the 
plaintiff  below,  tow  the  duly-constituted 
county  clerk  of  Hayes  county  daring  the 
years  1S88  and  18S8.  In  this  action,  which 
came  to  the  district  court  by  appeal  from  an 
order  of  the  county  board,  he  filed  a  petition 
asking  a  judgment  for  the  sum  of  $1,361, 
which  he  claimed  was  due  him  on  account  of 
services  rendered  and  money  expended  for 
the  county  while  acting  In  his  official  ca- 
pHclty.  The  issues  evolved  by  the  pleadings 
were  tried  before  a  referee,  who  In  due  time 
Wed  his  report  finding  that  the  philntlff 
should  be  charged  with  fees  earned  and  re- 
ceived amounting  to  $4,846,  and  be  credited 
with  $4,923  for  services  rendered  and  money 
paid  out.  For  the  difference  between  these 
amounts  (being  $277)  the  court  gave  Judg- 
ment against  the  county.  The  report  of  the 
referee,  which  has  the  effect  of  a  special 
verdict  does  not  In  ovr  opinion,  support  the 
decision  rendered.  It  Is  quite  evident  from 
the  report  that  the  plaintiff  received  $350  as 
■alary  which  the  referee  oroneously  failed 
to  charge  him  with  In  the  accounting.  The 
findings  relating  to  this  matter  are  as  fol- 
lows: "(3)  That  for  the  year  1888  it  was 
agreed  and  understood  by  and  between  the 
plaintiff  and  the  board  of  county  commls 
sloners  of  said  county  that  the  plaintiff 
should  receive  a  salary  of  $200  per  annum 
for  attending  to  the  business  of  the  county, 
and  for  finishing  work  left  undone  by  his 
predecessor  In  office.  (4)  That  the  only  rec- 
ord at  the  action  of  said  board  of  county 
commissioners  in  the  matter  of  *  *  *  al- 
lowance for  salary  to  the  plaintiff  for  the 
year  1886  as  county  clerk  of  said  county, 
entered  upon  the  commissioners'  record,  was 
made  on  the  3d  day  of  April,  1888,  and  Is  as 
follows:  'On  motion,  the  county  clerk  Is  al- 
jlowed  $200  per  year  for  doing  the  county 


work.'"  "(13)  That  the  plaintiff  made  out 
and  filed  with  the  board  of  county  commls- 
sloaera  of  said  county  a  sworn  claim  for  the 
■am  of  $100  for  his  salary  from  January  5. 

1888,  to  July  1,  1888;  and  on  the  18th  day 
of  June,  1888,  said  claim  was  duly  audited 
by  said  board  of  county  commissioners,  and 
a  warrant  was  drawn  on  the  treasum'  of 
said  county  for  said  amount  in  favor  of  the 
plaintiff,  in  payment  of  said  claim  for  salary 
of  the  plaintiff  as  county  clerk,  and  the  same 
was  duly  paid.  (14)  That  the  plaintiff  made 
out  and  filed  with  the  board  of  county  com- 
missioners of  said  county  a  sworn  dalm  for 
the  sum  of  $100  for  his  salary  as  coun^  clerk 
from  July  1,  1866,  to  January  1,  1889,  which 
claim  was  on  the  18th  day  of  June,  1889,  duly 
audited,  a  warrant  drawn  on  the  treasurer 
for  same,  and  paid  to  plaintiff.  (15)  That  tbe 
plaintiff  made  out  and  filed  with  the  board  of 
county  commissioners  of  said  county  a  sworn 
claim  for  the  sum  of  $100  for  his  salary  as 
coimty  clerk  from  January  1  to  July  1,  1888, 
which  claim  was,  on  tjie  27th  day  of  July, 

1889,  duly  audited,  a  warrant  drawn  on  the 
treasurer  of  said  county  for  same,  and  paid 
to  plaintiff.  (16)  That  the  plaintiff  made  out 
and  filed  with  the  board  of  county  commis- 
sioners of  said  county  a  sworn  claim  tor  tbe 
sum  of  $60  for  salary  as  county  clo'k  of  said 
county  for  the  third  quarter  of  the  year  1889, 
which  claim  was  on  the  7th  day  of  October, 
1889,  duly  audited,  snd  a  warrant  for  said 
amount  drawn  on  the  treasurer  of  said  coun- 
ty and  paid  to  the  plaintiff.  (17)  Tbe  plain- 
tiff did  not  report  or  include  In  the  fees  or 
moneys  received  by  him  as  such  county  derk 
during  his  term  of  office  tbe  *  *  •  $200 
which  he  received  as  salary  for  1888,  and  tbe 
$150  which  he  received  as  salary  tor  1889." 
"(19)  Tbe  $360  paid  to  the  plaintiff  as  salary 
for  the  years  1888  and  1889  was  with  the 
knowledge  and  understanding  of  the  board  of 
county  commissioners  of  said  jcounty  and  the 
plaintiff  that  the  same  was  to  be  and  whs 
additional  to  tbe  $1,500  salary  which  tbe 
plaintiff  was  entitled  to  from  tbe  feea  re- 
ceived by  him  as^udi  county  cle'^  (20)  No 
appeal  was  ever  taken  from  the  acticm  of 
said  board  of  county  commlsstoners  in  tbe 
matter  of  the  allowance  of  the  claims  of  the 
plaintiff  for  salary." 

The  maximum  compensation  of  the  plain- 
tiff as  county  derk  of  Hayes  county  was 
$1,500  per  year,  and  it  was  his  duty  to  enter 
upon  his  fee  book,  and  account  to  the  com- 
missioners for,  the  several  sums  recelTed  by 
him  as  salary.  State  v.  Stiver,  9  Neb.  85. 
The  agreement  or  understanding  referred  to 
In  the  nineteenth  finding  was  in  contraven- 
■tlon  of  the  statute,  and  therefore  void.  The 
claims  presented  and  allowed  under  the  or- 
der set  out  Id  the  fourth  finding  were  not 
claims  for  extra  compensation,  but  for  salary. 
But  If  those  claims  had  been  in  part  for 
extra  compensation,  the  orders  of  aUowance 
would  be  available  to  the  plaintiff  as  adjudi- 
cations only  to  the  extent  that  the  board 
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.-acted  jiuBelally  npon  them.    To  bring  himsell 

-within  the  rule  established  by  Heald  v.  Polk 

-Co.,  46  Neb.  28,  64  N.  W.  876,  and  Ragoss  t. 

Cmnhitr  Co.,  46  Neb.  36,  64  N.  W.  378,  the 

plaintiff  -would  have  to  shoir  affirmatively 

-what  part  of  the  $350  was  (or  extra  services, 

.-and  -what  part  for  salary  as  clerk  of  the 

•county  board.    The  burden  was  npon  him  to 

.-show  where  the  ministerial  functions  of  the 

board  ended  and  where  Its  Judicial  functions 

-commenced.    In  the  absence  of  a  finding  that 

any  part  of  the  $350  was  allowed  as  extra 

■  compensation.  It  must  be  all  considered  and 

•idealt  with  as  salary.    The  plaintiff  did  not 

:move  to  set  aside  the  findings.    They  were 

.apparently  satisfactory  to  him,  and  he  must 

<now  be  content  with  the  Judgment  which 

-  sbonld  be  pronounced  npon  them.    The  legal 

•<!oncbislon  from  the  facts  found  Is  that  the 

•eomity  Is  not  Indebted  to  Christner  In  any 

<nm  whatever.    The  decision  of  the  district 

.court  is  therefore  reversed,  and  the  action 

dismissed.    Reversed  and  dismissed. 


BLUS  et  al.  t.  MUfiSEUdAN  et  aL 

•9(8npreine  Court  of  Nebraska.     Feb.  6,  1901.) 

ItmAVWUSST  CONVEnrANOB— KNOWI4EIXJB  OP 
ORANTBEt-KVIDKNCB. 

1.  A  creditor  may  lawfully  accept  security 
-tfrom^  an  insolvent  debtor,  but  it  is  not  per- 
-tnissible  to  do  so  for  the  purpose  and  with  the 
'intention  of  defrauding  other  creditors. 

2.  A  mortgage  in  the  form  of  on  obsolate 
-deed,  when  given  by  an  insolvent  debtor,  is  a 
-badge  of  fraud.  So,  also,  under  some  circum- 
-atances,  is  the  withnolding  of  such  an  instru- 
-ment  from  record,  or  the  statement  therein  of 
.«  false  and  exaggerated  consideration. 

3.  Evidence  examined,  and  found  to  support 
'<the  judgment 

(Syilatnu  by  the  Court.) 

Error  to  -district  court.  Gage  county;  Let- 
•<»n.  Judge. 

Action  by  Alice  Musselman  against  Emery 
■6.  ElUs  and  others.  Judgment  for  plaintiff, 
i«nd  Emery  B.  Ellis  and  certain  defendants 
*t>rtng  error.    Affirmed. 

L.  M.  Pemberton,  for  plaintiff  In  error.  P. 
*B.  Sheldon  and  F.  T.  Ransom,  for  defend- 
-onts  In  error. 


SDIlilVAN,  J.  The  purpose  of  this  ae- 
«tl«a,  which  was  brought  by  the  defendants 
.la  error  In  the  district  court  of  Gage  county, 
-was  to  have  the  real  estate  described  In  the 
.j>etltion  sold  for  the  satisfaction  of  certain 
.Judgments  recovered  by  them  against  Joseph 
.Ellis.  A  trial  of  the  issues  formed  by  the 
^pleadings  resulted  in  a  finding  that  Ellis,  the 
•former  owner  of  the  property,  transferred  It 
ito  his  sons,  the  plaiutlfTs  In  error,  on  April  8, 
1895,  and  that  the  deeds  of  conveyance  were 
cfliade  and  received  for  the  purpose  and  with 
ethe  intention  of  hindering,  delaying,  and  de- 
afraufflng  the  grantor's  crodltors.     A  decree 


was  rendered  awarding  the  relief  for  which 
the  creditors  prayed.  The  only  question  dis- 
ciBwed  by  counsel  Is  the  sufficiency  o<  the 
evidence  to  sustain  the  conclusion  ot  the 
trial  court  As  the  result  of  a  careful  read- 
ing of  the  record,  our  conviction  Is  that  the 
Judgment  rendered  does  complete  Justice  be- 
tween the  parties,  and  should  not  be  dis- 
turbed. It  is  true  that  Joseph  Ellis  was  In- 
debted to  his  sons  at  the  time  he  conveyed 
to  them  the  land  in  question,  but  that  fact 
did  not  necessarily  make  the  conveyances 
valid,  nor  shield  them  from  the  assaults  of 
creditors.  The  plaintiffs  in  error  might  law- 
fully accept  security  from  their  father,  but 
it  was  not  permissible  for  them  to  do  so  with 
the  Intention  of  defrauding  other  creditors. 
If  a  conveyance  is  the  product  of  two  mo- 
tives, one  Innocent  and  the  other  corrupt  it 
is,  according  to  all  the  authorities,  within 
the  proscription  of  the  statute  of  frauds. 
Hedrlck  v.  Strauss,  42  Neb.  485,  GO  N.  W.  028,' 
Landauer  v.  Mack,  43  Neb.  430,  61  N.  W. 
507.  The  rule  upon  this  subject  is  thus  per- 
spicuously stated  In  the  American  and  Eng- 
lish Encyclopedia  of  Law:  "Although  a  cred- 
itor who  obtains  from  an  Insdlvent  debtor  an 
assignment  of  property  In  payment  of,  or  as 
security  for,  his  debt  may  know  that  his 
debtor  U  acting  with  the  design  of  delaying 
and  defrauding  other  creditors,  he  will  not 
lose  his  preference,  by  reason  of  such  knowl- 
edge. If  he  takes  the  assignment  In  good 
faith,  and  without  any  view  of  aiding  In  the 
consummation  of  the  purpose,  further  than 
necessarily  results  from  securing  a  prefer- 
ence to  himself.  If,  however.  It  appears 
from  the  circumstances  attending  the  trans- 
action that  the  preferred  creditor  was  not 
acting  with  the  sole  purjKJse  of  securing  the 
payment  of  his  own  debt  but  also  from  a  de- 
sire to  aid  the  debtor  In  defeating  other  cred- 
itors, or  In  covering  up  his  property,  or  In 
giving  him  a  secret  Interest  therein,  or  In 
locking  it  up  In  any  way  for  the  debtor's 
own  use  and  benefit  the  creditor  will  not  be 
protected,  but  the  transaction  will  be  de- 
clared fraudulent."  Volume  14  (2d  Ed.)  i)p. 
295,  296.  Altliough  the  Ellis  boys  knew 
that  their  father's  affairs  were  Involved,  and 
that  he  was  liable  to  be  sued  at  any  time, 
they  took  from  him  warranty  deeds,  which 
they  withheld  from  record  for  about  nine 
months.  These  deeds,  when  recorded,  were 
calculated  to  deceive  creditors.  They  con- 
cealed the  Interest  of  the  father,  and  pro- 
claimed to  the  world  that  the  absolute  own- 
ership of  the  property  conveyed  was  In  the 
sons.  Neither  of  the  deeds  truly  expressed 
the  consideration  for  which  It  was  given. 
Truth  was  not  even  approximated.  The 
transaction,  as  the  record  reveals  It  is  fleck- 
ed with  the  indicia  of  fraud.  It  was  evi- 
dently designed  by  the  parties  as  a  protec- 
tion to  the  father  as  well  as  to  the  ■on*. 
The  Judgment  Is  affirmed.     ^^  . 
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BRAND  T.  GARNEAT7  et  aL 
(Sapreme  Court  of  Nebraska.     Feb.  0,  1901.) 

IfORTOAGSl   FOREiCLOSURB  — APPRAIBBHiaiT- 
VACATINQ— CONFIRMATION   OF   SALE. 

1.  Under  sectioa  495  of  the  Code,  when  real 
estate  ordered  to  be  sold  under  decree  of  fore- 
closure has  been  appraised,  and  twice  offered 
for  sale,  and  not  sold  for  want  of  bidders,  a 
new  appraisement  is  aathoriced. 

2.  An  order  of  the  court  vacatins  and  setting 
aside  the  first  appraisal  so  made,  without  any 
application  therefor,  is  immaterial,  and  in  no 
wise  affects  the  rights  of  the  parties  to  the  ac- 
tion. 

3.  Proceedings  in  an  action  confirming  Aile 
of  real  estate  nnder  decree  of  foredosdre  ex- 
amined, found  regular,  and  the  confirmation 
properly  entered. 

(Syllabus  by  the  Conrt,) 

Appeal  from  district  conrt,  Douglas  comi- 
ty;  Powell,  Judge. 

Action  by  Hattie  L.  Brand  against  Joseph 
Gamean,  Jr.,  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

Cbas.  Ogden,  Joel  W.  West,  and  A.  Swartz- 
lander,  for  appellants.  J.  O.  Detweller,  for 
appellee. 

HOLCOMB.  J.  An  appeal  Is  taken  from 
an  order  of  confirmation  of  sale  of  real  es- 
tate made  nnder  a  decree  in  foreclosure  pro- 
ceedings. It  appears  from  the  recbrd  that 
nnder  an  order  of  sale  first  issued  the  prop- 
erty was  appraised  and  offered  for  sale 
twice  after  due  advertisement,  but  was  not 
sold  for  want  of  bidders.  Thereupon  it  was 
reappraised,  and,  after  advertisement,  again 
offered  for  sale,  but  not  sold  for  -want  of 
bidders.  Objections  to  the  last  appraise- 
ment, with  a  motion  to  vacate  the  same, 
were  presented  by  appellants.  The  proper- 
ty not  being  sold  after  one  offering  under 
the  second  appraisal,  the  order  of  sale  was 
returned  with  the  proceedings  taken  there- 
under properly  indorsed  thereon.  A  second 
or  alias  order  of  sale  under  the  decree  was 
Issued,  and  the  property  again  appraised 
for  sale  at  the  sum  of  $200.  After  advertise- 
ment, the  property  was  sold.  The  appraise- 
ment and  sale  were  objected  to  by  appel- 
lants, and  upon  their  motion  vacated  and 
set  aside,  and  In  the  order  made  all  prior 
appraisements  were  vacated.  A  new  ap- 
praisement and  sale  were  ordered.  The 
property  was  again  appraised,  and  sold  aft- 
er due  advertisement.  It  Is  argued  the 
court  erred  in  its  order  vacating  and  setting 
aside  the  first  appraisement  of  the  property 
at  $500.  The  objection  is  not  well  taken. 
Under  the  provisions  of  section  495  of  the 
Code,  the  appraisement,  after  two  offerings 
of  the  property  without  bidders,  became  of 
no  consequence  In  determining  the  amount 
for  which  the  property  should  sell,  and  a 
new  appraisement  -was  authorized.  The 
other  appraisements  were  vacated  on  the  ap- 
pellants' objections,  and  therefore  they  can- 
not now  be  heard  to  complain.  In  the  order 
of  the  court,  made  on  motion  of  the  appel- 


lants, vacating  the  prior  appraisements  and 
setting  aside  the  last  sale,  a  new  appraise- 
ment and  sale  were  directed.  The  appraise- 
ment, sale,  and  other  proceedings  had  under 
such  order  appear  regular,  and  the  order 
of  confirmation  was  properly  entered.  We 
observe  no  cause  for  a  special  order  as  to 
the  taxation  or  retaxatlon  of  the  costs.  Af- 
firmed. 


BURLINGIM  V.  STTATEL 
(Supreme  Conrt  of  Nebraska.     Feb.  6^  1901.) 

FOROERT— INFORMATION— VARIANCB-CRIM- 
INAL  CODE— EVIDENCE— INTENT— VENUE. 

1.  Where,  in  an  information,  a  word  fonnd 
in  the  instmment  proved  is  omitted  from  the 
instrument  as  recited,  or  a  word  inserted  in 
the  instrnment  described  which  is  not  in  the 
instmment  proved,  or  a  word  in  the  instrument 
proved  is  abbreviated  or  misspelled  in  the  in- 
strument described,  or  numbers  and  dates  are 
represented  by  figures,  and  the  change  in  no 
manner  or  for  any  purpose  alters  the  signifi- 
cation, or  tends  to  prejudice  the  substantial 
rights  of  the  defendant  upon  the  merits  of  the 
case,  the  variance  is  immateriaL 

2.  In  adopting  the  Criminal  Ood&  the  legis- 
lature intended  to  provide  a  rational  system  of 
procedure  for  the  trial  of  persons  accused  of 
crime,  and  to  abolish  the  hypertechnkal  rules 
of  tbe  common  law. 

3.  Where  everything  said  by  or  to  the  ac- 
cused, with  respect  to  the  crime  charged,  while 
he  was  under  arrest,  is  disclosed,  and  it  thus 
appears  that  the  confession  offered  in  evidence 
was  voluntary,  and  not  made  under  the  influence 
of  hope  or  tear  emanating  from  any  one  in  au- 
thority, or  concerned  in  the  administration  of 
justice,  it  is  not  error  to  receive  such  confes- 
sion. 

4.  A  fraudulent  intent  is  an  essential  element 
of  the  crime  of  aiding  and  abetting  the  com- 
mission of  a  forgery. 

5.  On  the  trial  of  a  person  charged  with  hav- 
ing aided  and  abetted  another  in  the  forgery 
of  a  deed,  it  is  proper,  for  the  purpose  of  prov- 
ing the  criminal  intent  of  the  principal  felon, 
to  show  that  the  person  who  committed  the 
forgery  hnd,  but  a  shoii:  time  before,  forged 
another  deed  purporting  to  convey  the  same 
property. 

6.  It  is  error  to  exclude  evidence  the  legiti- 
mate tendency  of  which  is  to  pnt  an  innocent 
complexion  upon  inculpator;^  circumstances 
proven  by  the  state.  The  weight  of  such  evi- 
dence is  for  the  jury. 

7.  Where,  in  the  trial  of  a  person  charged  as 
an  accessory  before  the  fact,  the  evidence 
tends  to  prove  the  commission  of  the  crime  in 
two  or  more  counties,  the  court  should,  in  plain 
terms,  charge  the  jury  that  there  should  be  an 
acquittal,  if  no  accessorial  act  was  committed 
in  the  county  in  which  the  information  was 
filed. 

8.  It  is  not  error  to  exclude  evidence  which 
has  no  tendency  to  impeach  any  witness  on  a 
material  point,  and  which  is  not  substantive 
proof  of  any  fact  relevant  to  the  issue. 

(Syllabus  by  the  0>nrt.) 

Error  to  district  court,  Douglas  county; 
Baker,  Judge. 

Shedrick  C.  Burllngim  was  convicted  of 
instigating  another  to  commit  forgery,  and 
brings  error.    Reversed. 

Ed.  P.  Smith  and  John  A.  Sheean,  for 
plaintiff  in  error.  The  Attorney  Cteneral, 
for  the  Stata. 
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SULLIVAN,  J.  In  the  district  court  ot 
Douglas  county,  SUedrlck  C.  Burllngim  was 
tried  and  convicted  on  an  information  cliax- 
glng  liim  with  baring  Incited  and  instigated 
one  John  Johns  to  commit  the  crime  of  for- 
gery. The  forged  instrument,  a  warranty 
deed  purporting  to  convey  to  Henry  N. 
Moore  a  quarter  section  of  land  owned  by 
Peter  Buller,  and  situate  in  Seward  county, 
was  received  in  evidence  over  defendant's 
objection  that  it  was  not  the  instrument  de- 
scribed in  the  information.  The  ruling  of 
the  court  was  excepted  to,  and  is  assigned 
for  error.  The  deed  pleaded  differed  from  the 
one  given  in  evidence  in  no  material  partic- 
ular. The  differences  pointed  out  consist  of 
abbreviations,  misspelling,  Improper  use  of 
numerals,  and  the  insertion  of  the  phrase 
"and  no  100"  before  the  word  "dollars"  In 
the  clause  expressing  the  consideration. 
These  variances  did  not  tend  to  the  preju- 
-dice  of  the  substantial  rights  of  the  defend- 
ant upon  the  merits  of  the  case,  and  the  trial 
court  rightly  held  that  they  were  Immate- 
rial. Sections  412,  413,  Cr.  Code;  State  v. 
Collins.  116  N.  C.  716,  718,  20  S.  B.  452;  Bur- 
ress  V.  Com.,  27  Grat  934;  People  v.  Baker, 
100  Cal.  188,  34  Pac  0®;  Com.  v.  CosteUo, 
120  Mass.  358;  People  ▼.  PhiUips,  70  Cal. 
64.  11  Pac.  493;  Enc.  PI.  &  Prac.  894.  What 
we  conceive  to  be  the  correct  rule  is  thus 
stated  by  the  supreme  court  of  California  In 
the  last  case  mentioned,  wherein  McKinstry, 
J.,  says:  "We  think  the  rule  Is  that,  if  the 
variance  does  not  change  the  sense  in  any 
way.  It  is  not  material.  We  are  not  to  be 
understood  as  saying  that,  when  a  contract 
alleged  to  have  been  forged  is  set  forth  in 
the  Indictment  or  Information  in  words  and 
figures,  any  other  contract  is  admissible  the 
legal  effect  of  which  is  the  same  as  that  al- 
leged and  set  forth  In  terms  in  the  indict- 
naent,  but  that  when  in  the  indictment  a 
word  found  in  the  instrument  proved  is 
omitted  from  the  Instrument  as  recited,  or 
when  a  word  Is  inserted  in  the  instrument 
described  which  is  not  in  the  instrument 
proved,  and  the  change  in  no  manner  or  for 
any  purpose  alters  the  signification,  the  vari- 
ance is  unimportant"  The  decisions  of  this 
court  cited  by  counsel  for  defendant  (Hasllp 
▼.  State.  10  Neb.  590,  7  N.  W.  831;  Davis 
y.  State,  58  Neb.  465,  78  N.  W,  930;  Sutton 
v.  State,  58  Neb.  567,  79  N.  W.  154)  do  not 
bold  to  or  countenance  in  any  way  the  ab- 
surd and  antiquated  doctrine  that  the  proof 
must  respond  to  the  allegations  with  literal 
exactness,  and  that  every  trivial  variance  is 
material.  It  was  the  design  of  the  legisla- 
ture in  adopting  the  Criminal  Code  to  pro- 
vide a  rational  system  of  procedure  for  the 
trial  of  accused  person?  and  the  punishment 
of  crime.  The  intention  was  to  abolish  the 
hypertechnical  rules  of  the  common  law,  and 
that,  we  think,  has  Iieen  accomplished. 

The  court  received  in  evidence  alleged  con- 
fessions made  by  the  defendant  while  in  the 
custody  of  the  officers  who  arrested  him,  and 


It  Is  claimed  that  this  constituted  reversible 
error.  The  rulings  complained  of  were  In 
accord  with  the  decision  of  this  court  In 
Snider  v.  State.  66  Neb.  809.  76  N.  W.  574. 
Everything  that  was  said  by  or  to  the  ac- 
cused with  respect  to  the  crime  charged  was 
detailed  by  the  witnesses  Wise  and  Carroll, 
and  from  their  testimony  it  appears  as  a 
logical  and  necessary  inference  that  the  con- 
fessions, if  they  may  be  called  such,  were 
made  voluntarily,  and  not  under  the  influ- 
ence of  hope  or  fear  emanating  from  any  one 
In  authority  or  concerned  in  the  administra- 
tion of  Justice. 

Over  defendant's  objection,  the  conrt  re- 
ceived in  evidence  a  deed  made  to  L.  F. 
Schultz  by  John  Johns  while  the  latter  was 
personating  Peter  Bnller.  The  deed  was 
made  a  short  time  before  the  execution  of 
the  one  described  in  the  information.  It  as- 
sumed to  convey  the  same  land,  and  was 
uttered  with  intent  to  defraud  Harry  T. 
Jones,  for  whom  Schultz  was  acting.  It  was 
permitted  to  go  to  the  Jury,  not  for  the  pur- 
pose of  proving  a  distinct  crime,  but  to  e*- 
tabllsh  a  criminal  intent  on  the  part  of 
Johns.  The  state  was  required  to  show  not 
only  that  the  deed  to  Moore  was  not  gen- 
nine,  but  that  it  was  executed  with  intent 
to  defrahd.  A  fraudulent  Intent  was  an  es- 
sential element  of  the  crime  for  which  the 
defendant  was  tried  (Wagner  v.  State,  43 
Neb.  1,  61  N.  W,  85);  and  the  deed  to  Schults 
was  evidence  of  such  intent  (Knights  v. 
State,  58  Neb.  225,  78  N.  W.  606;  DavU  v. 
State,  58  Neb.  465,  78  N.  W.  930). 

Another  ground  upon  which  the  defendant 
claims  a  reversal  of  the  sentence  is  that  the 
court  erred  In  excluding  a  letter  written  to 
him  by  Johnston  &  Kerr,  land  agents  at 
Council  Bluffs,  Iowa  The  letter  is  as  fol- 
lows: "Council  Bluffs,  Iowa,  Feby.  25th, 
1899.  Mr.  BurUngim,  Seward,  Neb.— Dear 
Sir:  Tou  have  been  referred  to  us  by  a  party 
who  said  we  might  be  able  to  get  a  loan 
on  the  S.  W.  4,  sect  9,  Tp.  12,  R.  4,  yonr 
county.  Please  let  us  know  the  very  most 
you  can  loan  on  it.  Could  you  sell  this  quar- 
ter for  cash?  If  so,  at  what  price?  Let  us 
hear  from  you  by  return  mail,  and  oblige, 
yours,  truly,  Johnston  &  Kerr."  The  state  in- 
troduced evidence  to  show  that  BurUngim 
had  been  endeavoring  to  find  a  purchaser 
for  the  Buller  land,  and  the  letter  quoted 
was  offered  for  the  purpose  of  explaining 
his  conduct  and  giving  it  the  complexion  of 
innocence.  It  seems  quite  clear  that  the  let- 
ter should  have  been  received.  It  was  an 
exculpatory  fact,  the  weight  and  influence  of 
which  it  is  not  the  province  of  the  court  to 
determine.  The  Jury  may  have  believed  the 
evideuce  for  the  state,  and  discredited  the 
testimony  of  the  defendant  because  his  ac- 
tivity In  seeking  a  purchaser  was  not  under 
the  circumstances  disclosed,  susceptible  of 
an  innocent  construction.  He  should  have 
been  permitted  to  show  that  what  be  did 
was  referable  to  the  suggestion  of  Johnston 
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ft  Kerr,  and  not  to  a  criminal  compact  be- 
tween Johna  and  himself.  It  Is  probable,  of 
course,  that  auch  an  explanation  would  not 
bavo  brought  about  an  acquittal,  but  the 
accused  was,  nevertheless,  entitled  to  hare 
his  theory  of  the  case  given  to  the  Jury.  It 
was  for  them  to  determine,  in  the  light  of  all 
the  circumstances,  whether,  In  looUng  for  a 
purchaser,  the  defendant  acted  honestly  In 
the  belief,  or  on  the  supposition,  that  John- 
ston &  Kerr  were  representing  BuUer.  We 
cannot  say  they  would  have  found  that  the 
defendant  knew  the  letter  was  Inspired  by 
Johns. 

The  action  of  the  court  In  charging  the 
Jury  with  respect  to  the  venue  of  the  crime 
la  approved  wlUi  some  relnctance.  The 
charge  given  was  as  follows:  "And  If  you 
And  from  the  evidence  beyond  a  reasonable 
doubt  that  all  the  elements  of  forgery,  as 
In  these  Instructions  described,  were  com- 
mitted by  the  sold  John  Johns  in  Douglas 
county,  Nebraska,  and  If  you  should  fur- 
ther find  that  the  defendant,  within  the  time 
hereinbefore  mentioned,  did  willfully,  know- 
ingly, and  feloniously  counsel  with  the  said 
John  Johns,  and  aid  or  abet  the  said  Johns 
In  the  committing  of  said  forgery,  although 
yon  find  that  only  some  part  of  the  conver- 
sations of  and  pertaining  to  the  said  forgery 
between  defendant  and  John  Johns,  If  there 
were  any  such  conversations,  were  had  with- 
in Douglas  county,  you  should  find  the  de- 
fendant guilty  in  manner  and  form  as  he 
stands  charged  In  the  first  count  of  the  In- 
formation." This  instruction  scarcely  gives 
sufficient  prominence  to  the  venue.  In  view 
of  the  fact  that  the  evidence  tended  to  show 
the  commission  in  three  counties  of  the  of- 
fense charged,  it  would  have  been  fairer  to 
have  given  the  instruction  requested  by  the 
defeudant,  which,  in  plain  terms,  stated  that 
there  should  be  an  acquittal  If  no  accessorial 
act  was  committed  in  Douglas  county. 

The  fifth  subdivision  of  the  brief  filed  by 
defendant's  counsel  is  directed  to  a  discus- 
sioa  of  the  rulings  of  the  court  excluding 
evidence  tending  to  show  that  Johns  had 
a  COD  federate  named  Clark  who  was  with 
him  In  Council  Bluffs.  We  think  there  was 
no  error  in  rejecting  this  evidence.  It  had 
DO  tendency  to  impeach  Johns  upon  any  ma- 
terial point,  and  it  was  certainly  not  sub- 
stantive proof  of  defendant's  innocence. 

For  the  error  committed  in  excluding  the 
letter  from  Johnston  &  Kerr  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.    Reversed  and  remanded. 

NORVAL.  0.  J.,  not  sitting. 


JENSEN  V.   HAI.STBAD. 

(Sopreme  Court  of  Nebraska.     Feb.  6,  1901.) 

APPBAL— REVIEW— CONFLICTING     EVIDBNCB- 

MALICIOUS    PROSECUTION— BVI- 

DBNCB— INSTRUCTIONS. 

1.  Verdict  of  a  jury  on  conflicting  evidence 
will  not  be  disturbed  on  review. 


2.  One  who,  before  instltnting  a  criminal  pro«- 
ecntion,  makes  a  fall,  fair,  and  honest  state- 
ment to  an  attorney  of  all  the  facts  within  liia- 
knowledge,  or  which  he  could  have  ascertained' 
by  the  exercise  of  reasonable  diligence,  bear- 
ing upon  the  guilt  of  the  accused,  and  in  good- 
faith  acts  upon  his  advice,  will  not  be  liable 
in  an  action  for  malicious  prosecution.  But, 
if  he  withholds  from  counsel  any  material  facta 
within  his  knowledge,  the  advice  received  will- 
afford  him  no  protection. 

3.  The  defendant  in  an  action  for  malidons 

ErosecuUon  will  not  be  permitted  to  testify  that 
e  related  to  his  counsd,  before  instltnting  the- 
criminal  prosecution,  all  the  tacts  and  circum- 
stances within  his  knowledge,  as  it  would  be- 
the  statement  of  a  mere  conclusion,  which  it  is 
the  province  of  the  jury  to  draw  from  the  em- 
tire  evidence  adduced  on  the  trial. 

4.  In  an  action  for  malicious  prosecution  it 
is  reversible  error  to  Instruct  the  jury  that  the 
information  which  will  justify  the  making  of  »- 
criminal  complaint  against  another  mast  b*  «i 
such  a  character  and  obtained  from  snch  » 
source  that  business  men  generally,  of  ordinary 
care,  prudence,  and  discretion,  wonid  feel  an- 
tborised  in  acting  thweon. 

5.  The  instruction  is  erroneous  whidi  eo»- 
talns  conflicting '  statements  of  law. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglaa  oouoty; 
Fawcett  Judge. 

Action  by  Lotta  E.  Halstead  against  Jen*- 
Jensen.  Judgment  for  plaintiff,  and  deffend^ 
ant  brings  error.    Reversed. 

L  J.  Dunn,  for  plaintiff  In  errcsr.  Ohaa.  W. 
Haller.  for  defendant  in  error. 

NORVAIi,  C  J.  This  Is  an  error  proceect- 
Ing  from  a  Judgment  of  the  district  court  oC 
Douglas  county  In  action  wherein  Mrs.  Lotta- 
Halstead  was  plaintiff  and  Jens  Jensen  was 
defendant  Jensen  had  caused  the  arrest  ot 
Mrs.  Halstead  on  a  charge  of  malicious  de- 
struction of  property,  of  which  charge  sb» 
had,  on  trial,  been  acquitted.  She  therenpoB- 
brought  an  action  against  him  for  maliclouB 
prosecution,  In  which  she  was  successful. 
Some  Iti  alleged  errors,  oat  of  the  remarkabl* 
uumt>er  of  38  assigned,  are  insisted  opon  la 
the  brief  of  counseL  These,  however,  can  - 
be  grouped  under  more  general  headi^  tbue- 
obviating  the  tedlousness  of  referring  to  eacb- 
separately.  Several  of  the  alleged  errors  go 
to  the  questicNi  of  whether  there  la  evidence 
in  the  record  from  which  the  Jury  could  find 
that  in  bringing  the  criminal  prosecution 
Jensen  was  actuated  by  malice,  or  whether 
there  was  on  his  part  want  of  probable 
cause.  Counsel  cite  the  court  to  the  evi- 
dence ot  the  defendant  to  establlab  tlte  fact 
that  the  Jury  were  not  Justified  in  finding 
the;-e  was  either  malice  or  probable  cause. 
Unfortunately  for  counsel,  the  testimony  of 
plaintiff  and  defendant  was  contradictory  in 
many  material  particulars.  We  have  care- 
fully reviewed  the  record,  and  the  conclusion 
is  irresistible  that  If  the  Jury  believed  plain- 
tiff,—and  the  verdict  would  Indicate  that 
they  did,— rather  than  defendant  they  were 
Justified  in  finding  that  he  bad  no  probable 
cause  in  causing  her  arrest  on  the  criminal 
charge,  and  that  in  so  doing  he  was  actuated. 
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by  malicious  motlvea.  The  arrest  ot  plain- 
tiff on  the  criminal  cbarge  grew  out  of  tbe 
removal  by  ber  of  a  certain  ball  rack  wbicb 
had  been  attached  to  a  house  belonging  to 
defendant,  in  which  she  was  a  tenant  It  is 
claimed  that  she  had  no  legal  right  to  take 
this  ball  rack  down,  and  therefore  defendant 
was  Justifled  In  believing  that  she  acted 
maliciously  in  so  doing.  We  do  not  so  con- 
clude. That  she  bad  no  legal  right  to  take 
it  down.  If  such  be  a  fact,  would  not  make 
her  act  malicious.  Neither  would  tbe  fact 
alone  that  she  had  torn  it  down  without  ccAar 
of  right  Justify  him  in  believing  that  she 
acted  maliciously.  What  construction  he 
was  warranted  in  putting  upon  ber  acts  de- 
pended entirely  upon  her  motive  In  the  prem- 
ises, as  disclosed  by  tbe  evidence.  Had  tbe 
Jury  believed  defendant,  it  would  have  been 
authorized  in  concluding  that  she  acted  ma- 
liciously in  taking  down  this  racl^  and  that 
be  waa,  therefore,  JustiQed  in  causing  ber 
arrest  As  already  stated,  evidence  was  ad- 
duced by  ber  which  tended  to  establish  the 
contrary.  Therefore  we  cannot  disturb  the 
verdict 

Defendant  pleaded  as  a  defense  to  the 
cause  of  action  of  plaintiff  that  before  insti- 
tuting tbe  criminal  prosecution  he  bad  dis- 
closed all  the  material  facts  to  bis  counsel, 
and  acted  on  his  advice  in  bringing  the  same. 
Upon  tbe  stand  be  testified  to  what  he  stated 
to  bis  counsel.  It  is  contended  that  this  con- 
stituted a  defense  to  the  present  action,  and 
that  the  Jury  should  have  found  for  tbe  de- 
fendant If  they  believed  tbe  statements  of 
defendant  and  his  counsel  to  have  been  tbe 
facts  in  the  case,  the  Jury  certainly  should 
have  found  In  bis  favor.  Unfortunately  for 
bim,  again,  what  he  claimed  to  be  tbe  mate- 
rial facts  detailed  to  his  counsel  failed  to 
agree  with  those  testified  to  by  plaintiff  and 
ber  witnesses,  which  he  must  have  Icnown, 
and  it  must  be  presumed  that  tbe  Jury  be- 
lieved her.  If  It  did.  It  was  Justified  In 
reaching  the  conclusion  that  defendant  failed 
to  truthfully  detail  to  bis  coynsel  all  of  tbe 
material  facts  that  must  have  been  within 
his  knowledge;  hence  bis  defense,  from  tbe 
standpoint  of  the  Jury,  failed  him.  Manning 
v.  Finn,  23  Neb.  511,  37  N.  W.  314;  Dreyfus 
V.  Aul,  28  Neb.  191,  45  N.  W.  282;  Jonasen  v. 
Kennedy,  39  Neb.  313,  68  N.  W.  122. 

Error  is  further  predicated  upon  tbe  ruling 
of  tbe  court  sustaining  an  objection  to  the 
following  question  put  to  defendant  by  his 
counsel:  "Q.  1  wlU  now  ask  you,  Mr.  Jen- 
sen, If,  when  you  went  to  tbe  office  of  your 
attorney  on  the  2d  of  July,  before  this  com- 
plaint was  filed,  you  detailed  to  blm  all  of 
the  facts  and  circumstances,  so  far  as  you 
knew  or  were  able  to  learn  at  that  time,  with 
reference  to  this  matter."  The  objection  was 
that  the  question  called  for  a  conclusion. 
This  ruling  was  proper.  Tbe  conclusion  call- 
ed for  was  a  very  material  one,  wholly  with- 
in the  province  of  tbe  Jury,  whose  duty  it 
was  to  infer  this  conclusion,  or  Its  opposite. 


from  tbe  evidence.  It  Is  argued  that,  al- 
though he  had  already  stated  what  be  bad 
communicated  to  bis  counsel,  an  answer  to 
this  question  was  necessary,  in  order  to  es- 
tablish the  fact  that  he  bad  detailed  to  him 
all  tbe  facts  that  were  at  that  time  within 
his  knowledge.  Doubtless  a  question  which 
sought  to  draw  from  him  a  statement  that 
what  he  bad  told  to  bis  counsel  was  all  that 
be  knew  at  the  time  of  the  communication 
might  have  been  proper,  as  it  would  not  have 
Involved  the  objectionable  part  of  the  ques- 
tion propounded.  However  that  may  be,  tbe 
question  actually  put  was  certainly  properly 
excluded  by  tbe  court 

Several  errors  are  predicated  upon  instruc- 
tions given  by  the  court  Among  them,  the 
following  instruction  Is  duly  excepted  to,  and 
tbe  giving  of  it  urged  in  tbe  brief  as  error: 
"Tbe  information  that  will  Justify  the  mak- 
ing of  a  criminal  complaint  against  another 
for  tbe  purpose  of  having  him  arrested  must 
be  of  such  character  and  obtained  from  such 
sources  that  business  men  generally,  of  or- 
dinary care,  prudence,  and  discretion,  would 
feel  authorized  to  act  upon  it  under  dmllar 
circumstances.  And  in  this  case,  if  tbe  Jury 
believe  from  tbe  evidence  that  the  defendant 
made  the  alleged  aflldavlt  before  the  police 
Judge  for  the  arrest  of  tbe  plaintiff,  and  that 
she  was  arrested  In  consequence  thereof, 
then  It  is  a  question  of  fact  to  be  determined 
by  tbe  Jury  from  the  evidence  whether  the 
defendant  when  he  made  tbe  complaint  act- 
ed upon  such  Information  as  a  man  of  ordi- 
nary care,  prudence,  and  discretion  would 
have  felt  warranted  in  acting  upon  under 
similar  circumstances."  There  was  undoubt- 
edly error  committed  by  tbe  court  In  tbe  first 
part  of  this  instruction.  Tbe  Jury  were  con- 
fined to  a  certain  class  of  men  of  ordinary 
care  and  prodence,  to  wit,  to  business  men. 
Now,  tbe  law  knows  no  distinctions  relative 
to  men  of  prudence  and  discretion.  Tbe  rule 
applies  to  all  mm  ot  ordinary  care  and  pru- 
dence, regardless  of  their  calling  In  life  or 
their  mental  attainments,  or  lack  of  them. 
A  Juror  might  believe  that  tbe  defendant  had 
acted  In  the  respects  pointed  out  with  a  de- 
gree of  care  equal  to  what  would  be  expect- 
ed of  a  lawyer,  a  physician,  a  laborer,  a 
mechanic,  or  a  minister  of  the  gospel,  of  ordi- 
nary care  and  prudence,  but  not  with  a  de- 
gree of  prudence  and  discretion  to  be  expect- 
ed from  a  business  man  of  that  character; 
hence  there  was  error  in  giving  the  instruc- 
tion, although  tbe  latter  part  of  tbe  same  in- 
struction may  have  stated  the  rule  correctly, 
for  tbe  Jury  were  Justified  In  assuming  that 
the  court  referred  in  that  part  to  the  same 
class  of  persons  referred  to  In  tbe  first  part 
—to  business  men,  rather  than  to  men  gen- 
erally of  ordinary  prudence  and  dlscretioa 
At  best,  tbe  Instruction  Is  misleading,  for 
one  portion  of  the  Jury  may  have  followed 
the  first  part  of  the  instruction,  and  another 
tbe  latter.  The  error,  too,  is  of  a  character 
that  cannot  be  cured  by  giving  another  in- 
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structlon  correctlT'.  In  a  ^eat  many  cases 
this  court  has  announced  the  rule  tbat  an  In- 
struction which  misstates  the  law  cannot  be 
cured  by  another  instruction  which  states  It 
correctly,  since  the  Jury  would  be  left  in 
doubt  as  to  which  was  correct.  Bank  V. 
Lowrey,  36  Neb.  290,  54  N.  W.  668;  Carson 
T.  Stevens,  40  Neb.  112,  58  N.  W.  846;  Rich- 
ardson V.  Halstead,  44  Neb.  606,  62  K,  W. 
1077;  Barr  v.  State.  45  Neb.  458,  63  N.  W. 
866:  Metz  T.  State.  46  Neb.  647.  65  N.  W.  190. 
Hence  there  was  prejudicial  error  in  giving 
this  instruction,  and  for  that  reason  the  case 
must  be  reversed. 

Numerous  other  objections  are  raised  to 
the  instructions,  which  it  is  unnecessary  to 
notice.  For  the  reasons  stated,  the  Judgment 
of  the  lower  court  la  reversed.  Reversed  and 
remanded. 


8PADLDINQ  r.  STATE. 
(Supreme  0>art  of  Nebraska.     Feb.  6.  1901.) 

RAPB  —  aVIDENCB  —  INSTRUCTION  —  SBPARA- 
TION  OF  JURY— PRIVILBOBD  COMMUNICA- 
TIONS—PROSBCUTINO  ATTORN  BY. 

1.  BvidMice  examined,  and  found  to  be  suf- 
ficient to  support  the  verdict  of  the  Jury  and 
the  judgment  rendered  thereon. 

2.  Where  an  instruction  is  requested,  the  sub- 
stance of  which  is  contained  In  other  Instruc- 
tions given,  it  is  not  error  to  refuse  such  re- 
quested instruction. 

3.  An  instruction  requested,  which  is  inap- 
plicable to  the  issues  in  the  case,  and  not 
based  on  the  evidence,  is  properly  refused. 

4.  Where,  in  the  trial  of  a  criminal  case, 
after  submission  to  the  jury,  and  wliile  the 
jury  was  in  charge  of  an  officer,  one  of  the 
jurors  separated  from  the  remainder  while  they 
went  a  snort  distance  to  eat  one  of  their  meals, 
and  it  appearing  that  no  one  communicated 
with  the  one  juror  during  the  absence  of  the 
others  regarding  the  case,  and  that  no  improp- 
er influence  could  have  been  brought  to  bear 
upon  him,  the  rights  of  the  defendant  are  not 
prejudiced  thereby,  and  a  motion  for  a  new 
trial  t>ecau8e  of  such  separation  is  not  well 
founded. 

5.  Where  the  relation  of  attorney  and  client 
exists,  confidential  communications  between 
them,  or  statements  made  by  the  client  to  the 
attorney,  are  privileged,  and  the  attorney  will 
not  be  permitted  to  testify  as  to  such  state- 
ments without  the  consent  of  the  client  Rul- 
ing by  the  trial  court  sustaining  objection  to 
an  attorney  testifying  in  the  case  as  to  state- 
ments made  by  the  prosecutrix  held  proper. 

6.  Where  a  county  attorney  is  disqualified 
from  prosecuting  In  a  criminal  case,  the  trial 
court  may  appoint  other  counsel  to  prosecute. 
Order  of  trial  court  finding  county  attorney  dis- 
qualified, and  appointing  other  counsel  to  pros- 
ecute, held  not  erroneous. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Madison  eoanty; 
Oones,  Judge. 

Leland  Spauldlng  was  convicted  of  crime, 
and  brings  error.    Affirmed. 

W.  M.  Bobertson  and  Powers  &  Hays,  tar 
plaintur  in  error.  The  Attorney  General 
and  M.  F.  Harrington,  for  the  State. 

HOLCOMB,  J.  A  thorough  consideration 
of  the  briefs  of  counsel  and  an  examination 
of  the  record  In  thl*  case  convince  us  that 


the  Judgment  of  conviction  rendered  in  the 
trial  should  be  permitted  to  stand  undisturb- 
ed. The  defendant  was  convicted  of  the 
crime  of  rape.  The  prosecutrix  was  a  fe- 
male 19  years  of  age,  who,  for  about  three 
years  prior,  had  I)een  accustomed  to  worli 
for  others  at  generpl  housework  as  a  do- 
mestic. For  a  while  she  was  engaged  in 
learning  the  business  of  dressmaliing,  but 
failed.  It  is  disclosed  that,  while  not  feeble- 
minded, as  the  term  la  ordinarily  under- 
stood, she  was  perceptibly  below  the  aver- 
age person  of  her  age  and  situation  in  Intel- 
ligence and  strength  of  mind.  On  the  night 
of  the  alleged  crime  she  attended  an  enter- 
tainment and  dance  given  by  the  colored 
people  of  Norfolk  in  celebration  of  Emanci- 
pation Day.  Several  ditTerent  persons  were 
concerned  in  the  alleged  assault,— some  Qve 
or  six  altogether.  One  obtained  her  consent 
to  accompany  her  home  at  the  close  of  the 
entertainment.  Others,  including  the  de- 
fendant, were  cognizant  of  this  arrange- 
ment, and  discussed  the  matter  with  a  view 
to  a  possible  disturbance  and  fight  between 
the  party  who  was  to  accomi>any  the  prose- 
cutrix and  one  other  of  the  number,  all 
of  whom  seemed  bent  on  violence  in  some 
form  or  other.  By  one  witness  it  is  testified 
that  the  defendant,  during  the  evening,  and 
before  leaving  the  ball,  declared,  in  sub- 
stance, that  they  (meaning  the  party  of 
whom  he  was  one)  would  prevent  the  party 
referred  to  from  accompanying  the  prose- 
cutrix home,  whether  she  wanted  to  go  with 
them  or  not,  and  that  he  would  have  inter- 
course with  her  whether  she  wanted  to  or 
not  When  the  prosecutrix  and  her  escort 
left  the  hall  about  2  o'clock  in  the  morning, 
the  defendant  with  others,  was  standing 
at  the  foot  of  the  stairs  leading  from  the 
hall.  Some  remarks  were  made  about  oth- 
ers taking  the  girl  home,  and  about  a  fight 
between  the  escort  and  one  other  of  the 
crowd.  One  of  the  party  took  hold  of  the 
girl's  disengaged  arm,  and,  with  the  others 
a  short  distance  in  the  rear,  started  towards 
the  place  where  she  was  staying.  At  the 
railroad  crossing  the  intruding  party  releas- 
ed his  hold,  and  returned  to  his  companions 
a  short  distance  behind.  The  defendant 
then  left  the  party,  and  seized  the  girl's 
arm,  with  the  suggestion  that  they  get  away 
from  the  crowd,  and  she,  still  accompanied 
by  her  escort,  traveled  with  them  rapidly 
along  the  track  of  the  railroad,  leaving  the 
street,  and  going  along  and  by  several  coal 
houses  and  other  buildings  usually  erected 
along  side  tracks,  until  they  were  near  some 
stock  o^ards  and  empty  cars  standing  on  the 
track,  where,  as  claimed  by  the  prosecutrix, 
she  was  thrown  violently  to  the  ground,  and, 
although  offering  all  the  resistance  she  was 
capable  of,  was,  by  the  violence  employed 
by  the  defendant  and  others,  rendered  un- 
conscious, and  assaulted  by  the  defendant 
and  some  five  others.  The  manner  of  com- 
mitting the  offense  was  brutal  and  bestial. 
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with  not  the  trace  of  an  extennatlng  dr- 
cumstance. 

It  Is  contended,  and  with  aome  degree 
of  plausibility,  tbat  the  elements  of  force, 
resistance,  and  nonconsent  are  not  estab- 
lished bj  the  evidence  sufficient  to  support 
the  verdict  of  guilty  of  the  crime  of  rape. 
As  to  physical  resistance,  the  evidence  is  not 
as  strong  and  conclusive  as  would  usually 
be  expected  under  similar  ctrcamstances. 
Just  what  terrorizing  efTect  the  unmanly 
and  violent  conduct  of  those  connected  with 
the  affair  bad  cannot  be  known.  The  con- 
duct of  the  parties  to  the  assault  at  and 
after  the  entertainment  was  certainly  enough 
to  frighten  a  person  of  the  ace  of  the  prose- 
cutrix of  more  than  ordinary  courage.  The 
suggestion  of  the  defendant  that  they  get 
away  from  the  .crowd  which  was  following 
them  very  probably  led  her  to  the  belief 
tbat  he  would  assist  her  in  escaping  from 
them,  and  she  readily  and  voluntarily  ac- 
companied him.  The  circumstances  were 
unusual,  and  might  well  have  overpowered 
a  person  of  stronger  mind  than  hers.  There 
was  evidence  from  which  the  inference 
could  justly  be  drawn  that  she  did  resist 
to  the  full  extent  of  her  ability.  There 
was  evidence  of  a  struggle:  of  her  under- 
garments being  torn;  her  hair  disheveled, 
and  her  clothes  disarranged;  and  tbat  she 
struck  the  defendant,  leaving  a  mark  visible 
for  some  time  thereafter,  which  he  admit- 
ted receiving  by  a  blow  from  her.  She  tes- 
tified that  she  became  unconscious;  and 
there  Is  evidence  of  a  third  party,  who  is 
disinterested,  to  the  effect  that,  after  the 
several  assaults  had  been  made,  she  was 
crying,  or,  as  he  terms  it.  "sniffling,"  was 
bewildered,  and  almost  unconscious,  and 
confused  as  to  her  location  and  the  direc- 
tion of  her  home.  Her  testimony  was  cor- 
roborated In  many  respects  by  circumstan- 
ces all  tending  to  support  the  charge  in 
the  information.  It  cannot  be  said,  as  we 
view  the  record,  that  the  evidence  is  insuf- 
ficient to,support  a  finding  in  favor  of  every 
essential  element  and  material  allegation  of 
the  crime  charged.  The  verdict  is  support- 
ed by  sufficient  competent  evidence. 

Complaint  is  made  as  to  several  Instruc- 
tions requested  by  the  defendant  and  re- 
fused by  the  trial  court.  Of  the  instructions 
given  to  the  Jury,  were  some  twenty  given 
by  the  court  on  its  own  motion,  and  four  at 
tbe  request  of  the  defendant  The  fact  that 
no  complaint  is  urged  in  the  brief  of  coun- 
sel as  to  the  instructions  given  by  the  court 
on  Its  own  motion  is  well  calculated  to  raise 
the  presumption  that  the  charge  as  a  whole 
was  as  favorable  to  the  defendant  as  he 
could  rightfully  ask.  This  presumption  is 
strengthened  by  the  fact  that  an  Instruction 
given  by  the  court  on  its  own  motion,  to 
which  a  formal  exception  was  taken,  and 
one  given  at  the  request  of  the  defendant, 
are  exact  duplicates.  The  instructions  as  a 
whole  covered  every  salient  feature  of  the 
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case,  and  were  fully  as  favorable  to  the  de- 
fendant as  he  could,  in  any  view  of  the  case, 
reasonably  request.  It  is  urged  that  two 
instructions  upon  the  prior  chastity  of  the 
prosecutrix  as  affecting  the  question  of  con- 
sent were  erroneously  refused.  An  exam- 
ination of  the  record,  however,  discloses  that 
In  the  second  instruction  given  at  the  re- 
quest of  tbe  defendant  the  jury's  attention 
was  especially  called  to  tbe  subject,  and 
they  were  Invited  to  a  consideration  of  the 
evidence  on  this  phase  of  the  case  for  the 
purpose  of  determining  the  question  of 
whether  the  prosecutrix  consented  to  have 
Intercouse  with  tbe  defendant  at  the  time  of 
tbe  alleged  assault  The  instructions  re- 
quested and  refused  but  stated  the  proposi- 
tion In  a  different  form,  and  to  have  given 
them  would  be  only  a  repetition,  and  they 
were,  therefore,  properly  refused.  Com- 
plaint is  also  made  because  of  the  refusal  .of 
tbe  trial  court  to  give  three  other  instmctlons 
touching  tbe  question  of  the  use  of  force  and 
the  want  of  consent  as  necessary  elements 
to  constitute  tbe  crime  charged.  These 
same  questions  were  covered  by  other  in- 
structions given  by  the  court  on  its  own 
motion,  as  well  aa  one  given  at  the  request 
of  the  defendant  and  no  error  was  commit- 
ted in  the  refusal  to  give  those  requested, 
of  which  complaint  Is  made.  Instructions 
were  also  requested  on  the  theory  that  un- 
less the  prosecutrix  was  non  compos  mentis, 
she  was  capable  of  consenting,  if  tbe  jury 
found  she  did  consent;  and  tbe  crime  of 
rape  could  not,  therefore,  be  established. 
There  was  no  such  issue  In  the  case  or  be- 
fore the  Jury,  imd  the  Instructions  were  in- 
applicable, and  not  based  on  any  evidence. 
The  state  of  tbe  prosecutrix's  mind  was 
shown,  as  any  other  fact  for  the  purpose  of 
aiding  the  jury  in  the  determination  of  the 
question  of  whether  she  resisted  to  the  ex- 
tent'of  her  ability,  and  as  an  explanation  of 
her  after  conduct  The  Jury  were  fully  in- 
structed on  the  question  of  consent  and 
that,  if  given,  however  tardily,  the  defend- 
ant could  not  be  found  guilty,  no  matter 
how  much  force  he  might  have  used  prior  to 
such  consent  There  was  no  Issue  in  the 
case  as  to  the  Incapacity  of  the  prosecutrix 
to  give  consent,  and  the  instmctlons  were 
properly  refused.  All  the  Instructions  re- 
quested and  refused  were  quite  fully,  and 
sometimes  by  repetition,  covered  In  the  In- 
structions already  given.  We  find  no  er- 
ror in  the  refusal  to  give  any  of  the  ln8truc-> 
tions  requested. 

Misconduct  ot  the  jury  Is  also  alleged, 
based  upon  the  fact  that  during  the  deliber- 
ation of  the  jury  one,  who  was  ill,  was  per- 
mitted to  stay  at  the  home  of  the  sheriff. 
while  the  others  went  some  little  distance 
for  the  purpose  of  eating  one  of  their  meals. 
It  Is  quite  evident  from  the  showing  made 
that  no  one  communicated  with  tbe  one  ju- 
ror during  the  absence  of  the  others,  and  by 
no  possibility  could  any  improper  influence 
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have  been  brought  to  bear  upcm  him.  There 
waa  no  prejudice  to  auy  of  the  rlghta  of  the 
dtfendant  from  the  acta  complained  of,  and 
the  ruling  at  the  trial  court  oa  the  objection 
waa  emlnentl7  proper. 

The  erldenoa  ot  one  W.  BL  Beed,  an  attor- 
nex  at  lair,  as  to  statements  alleged  to  have 
been  made  by  the  prosecutrix,  was  sought  to 
be  elicited  by  the  defendant  Objection  was 
made  because  at  the  time  of  the  alleged  state- 
ments the  relation  of  attorney  and  client 
existed,  and  the  statements  were^  therefore, 
privileged  communications.  It  is  shown  by 
the  record  that  the  relation  claimed  did  ex- 
ist, that  the  father  of  the  prosecutrix,  ac- 
companied by  her  and  her  uncle,  went  to  the 
office  of  Mr.  Reed,  paid  him  a  fee,  and  con- 
sulted him  regarding  the  case,  and  that  at 
this  time  the  prosecutrix  made  the  statements 
sought  to  be  elicited.  That  they  were  con- 
fldentlal  and  privileged  we  entertain  no  doubt, 
and  folly  approve  the  ruling  of  the  trial 
court  thereon.  The  case  comes  clearly  with- 
in the  rule  as  announced  In  Romberg  t. 
Hu^es,  Id  Neb.  679,  26  N.  W.  8S1,  and  In 
Basye  t.  State,  40  Neb.  261,  63  N.  W.  811. 
In  the  latter  case  a  discussion  of  the  rule  Is 
found,  and  further  comment  Is  not  necessary 
in  this  case. 

The  court  found  that  the  conn^  attorney 
was  dlsquallfled  from  acting  in  the  case,  and 
anointed  other  practicing  attorneys  to  prose- 
cute. This  action  Is  made  the  basis  of  a 
claim  of  error.  The  order  was  entered  after 
an  investigation  of  the  matter,  and  the  evi- 
dence upon  which  the  court  acted,  not  being 
preserved  in  the  record,  will,  therefore,  be 
presumed  to  have  been  sufficient  From  ths 
record  presented  we  observe  no  other  action 
on  the  part  of  the  court  than  to  appoint  some 
one  to  prosecute.  The  county  attorney  had 
refused  to  prosecute,  and  the  ffllng  of  the  in- 
formation was  had  only  under  the  dlre<;tlon 
of  the  conrt  From  the  reasons  assigned  for 
not  wishing  to  prosecute,  which  are  preserved 
In  the  record,  the  trial  court  waa  justified  in 
concluding  that  the  county  attorney  had  dls- 
quallfled himself  from  efficiently  represent- 
ing the  state  in  the  prosecution  of  the  case, 
and  the  ai^olntment  til  some  otlier  counsel 
appears  for  that  purpose  to  be  entirely  prop- 
er, and  authorised  by  section  21,  e.  7,  Oomp. 
iat  1880.  Finding  no  error  in  the  record,  and 
holding,  as  we  do,  the  evidence  sufficient  to 
justify  the  verdict  and  sustain  the  judgment 
of  the  trial  court  the  same  must  be  allowed 
to  stand.    Affirmed. 


JOHN  T.  CONNBIiL  et  al. 
(Supreme  Court  of  Nebraska.     Feb.  8,  1901.) 

CmB&-«ItAOINO  ffTRUVrS— DAUAOB8-TAZ 

BALA— LIBN— CBRTIFICATEI-SUBROQA- 

TION— SPECIAL  ASSESSMBNT. 

1.  nie  provision  of  section  117  of  the  Omaha 
chMtM  (oiapter  10,  Sees.  Laws  1897)  with  re- 
spect to  Uie  ascertainment  of  damages  before 
ordering  the  grading  of  a  street  is  mandatory 
and   indispensable,   and   compliance   with   the 


requirement  is  essential  to  vest  the  mayor  and 
council  with  jarisdiction  to  levy  a  grading  tax. 

2.  Whether  a  tax  sale  is  void  on  account  of 
Irregnlarities,  or  is  void  tor  want  of  authority 
In  tn*  treasurer  to  sell,  the  lien  of  the  tax 
for  the  nonpayment  of  which  the  sale  was 
made  is  transferred  from  the  pnblic  to  the 
purchaser. 

8.  And  in  such  case  the  Hen  for  any  prior 
or  subsequent  taxes  afterwards  paid  oy  the 
pnrdiaaer  for  the  protection  of  his  rights  under 
the  tax-sale  oertincato  is  likewise  transferred 
to  him. 

4.  A  tax-sale  certificate  based  upon  a  void 
levy  or  assessment  gives  to  the  persMi  to  whom 
it  is  issued  no  lien  upon  the  property  described 
therein. 

6.  But  if  the  owner  of  such  certificate,  in  the 
belief  that  It  is  valid,  pays  taxes  sulMeqnently 
levied,  and  whldi  are  a  lien  npoo  the  property 
described  in  the  certificate,  he  is  subrogated 
to  the  rights  of  the  pnblic  in  such  taxes,  and 
entitled  to  enforce  the  lien  therefor. 

6l  Where  the  reeord  shows  anbstantlal  com- 
pliance frith  the  jurisdictional  prerequisites  by 
the  taxing  authorities  in  lovylns  a  special  as- 
sessment and  the  landowner  falls  to  point  out 
or  suggest  tiie  existence  of  any  substantial  de- 
fect in  ^e  proceedings,  the  Judgment  of  the 
district  conrt  refusing  to  enforce  the  lien  cre- 
ated by  the  stotato  in  favw  of  the  public  will 
be  reversed. 

(SjrlUbus  by  the  Oonrt) 

Appeal  from  district  court  Douglas  coun- 
ty; Powell,  Judge. 

Action  by  David  O.  John  against  William 
J.  Connell  and  othos.  From  the  judgment 
John  appeals,  and  Oonnell  and  others  toke 
cross  appeals.   Reversed. 

Wm.  D.  Beckett  and  H.  P.  licavitt  for  ap- 
pellant   Oonnell  &  Ives,  for  appellees. 

SUUJYAN,  J.  This  action  to  fweclose  a 
tax  lien  was  brought  by  David  C.  John 
against  William  J.  Connell  in  the  district 
court  of  Douglas  county.  It  is  claimed  that 
the  lien  results  from  a  tax  sale  based  upon 
a  special  assessment  made  by  the  proper  au- 
thorities of  the  city  of  Omaha  to  defray  the 
cost  and  expense  of  grading  Poppleton  ave- 
nue between  Twentieth  and  Thirty-Sixth 
streets.  It  is  alleged  in  the  petition  and 
shown  by  the  proof  that  in  1892  the  defend- 
ant's lot  was,  by  the  county  treasurer,  sold 
for  the  Batlsfaction  of  a  delinquent  grading 
assessment;  that  the  plaintiff  was  the  pur- 
chaser; that  he  received  a  tax-sale  certifi- 
cate in  the  usual  form;  and  that  he  after- 
wards paid  other  general  and  special  taxes 
chafged  against  the  property.  The  conrt 
found  that  the  special  assessmenta  were 
void,  but  that  the  general  taxes  were  valid. 
It  also  found  that  the  pialntUF  was  the  own- 
er by  subrogation  of  the  lien  for  general  tal- 
es, and  rendered  a  decree  enforcing  the  same. 
Both  parties  appeaL  The  defendant  inalsta 
that  the  tax  sale  was  not  grounded  upon  a 
valid  tax,  and  that  therefore  the  plaintlfT 
acquired  neither  a  lien  upon  the  property, 
nor  the  right  to  pay  taxes  levied  against  it 
for  subsequent  years. 

At  the  time  Poppleton  avenue  was  order- 
ed graded  by  the  city  authorities,  the  charter 
of  1887  bad  been  adopted  and  was  in  force. 
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By  KCtton  117  (cbapter  10,  Sess.  Laws  1887) 
It  was  proylded:  "Before  any  Btreet,  ave- 
nue, or  aU«7  Bball  be  otdered  graded,  the 
damages.  If  any,  by  reason  of  aucb  grading 
to  property  along  that  portion  of  the  street 
proposed  to  be  graded,  indndlng  approadies 
thereto,  shall  first  be  ascertained  and  de- 
termined by  three  disinterested  free-holders, 
who  shall  be  appointed  by  the  mayor  and 
council  for  that  purpose,  who  shall  make 
such  appraisement  taUng  Into  considera- 
tion the  benefits,  if  any,  to  such  property, 
and  who  shall  exclude  any  damages  resnltr 
ing  from  any  change  or  changes  of  the  orig- 
inal or  first  established  grade,  and  the 
amount  of  damages  so  assessed,  unless  an 
appeal  Is  -taken,  shall  be  due  and  payable 
to  such  property  owners,  or  their  agents, 
in  sixty  days  after  the  completion  and  ac- 
ceptance of  such  work  of  grading."  The  re- 
quirement of  this'  section  in  regard  to  the 
ascertainment  of  damages  was.  In  our  opin- 
ion, mandatory  and  indispensable.  It  was  a 
condition  precedent  to  the  exercise  of  the 
power  to  order  the  grading  to  be  done.  Our 
former  decisions  compel  us  to  this  conclu- 
sion. Smith  T.  Olty  of  Omaha,  46  Neb.  383, 
«e  N.  W.  402;  lyes  T.  Irey,  61  Neb.  186,  70 
If.  W.  861;  HerriU  y.  Shields,  67  Neb.  78,  77 
N.  W.  868;  Henderson  y.  Qty  of  South  Oma- 
ha, 60  Neb.  — ,  82  N.  W.  816;  Von  Steen  y. 
Cnty  ot  Beatrice,  36  Neb.  421,  64  N.  W.  677; 
State  y.  Blrkhauser,  37  Neb.  621,  66  N.  W. 
806;  Harmon  y.  City  of  Omaha,  68  Neb. 
164,  78  N.  W.  671;  Leavitt  y.  Bell,  66  Neb. 
tn,  75  N.  W.  624.  There  was  no  attempt  on 
the  part  of  the  dty  authorities  to  comply 
with  section  117,  supra,  and  consequently 
they  neyer  acquired  Jurisdiction  to  leyy  the 
grading  tax.  Not  only  was  the  sale  to 
pfaUntiir  unwarranted  and  null,  but  the  levy 
itself  was  without  lawful  authority,  and 
-created  no  lien  against  defendant's  property. 
Haying  concluded  that  the  tax  sale  was 
not  grounded  on  a  yalid  assessment,  we 
liaye  next  to  inquire  whether  the  court  erred 
in  glylng  Judgment  in  fayor  of  John  for  the 
general  taxes,  which  he  paid  on  the  assump- 
tion that  he  had  obtained'  a  lien  by  yirtue 
of  the  treasurer's  certificate.  It  is  now 
thoroughly  settled  by  the  decisions  of  this 
court  that,  so  far  as  the  purchaser  is  con- 
cerned, there  is  no  substantial  distinction  be- 
tween tax  sales  that  are  yold  on  account  of 
Irregularities  and  those  that  are  yoid  for 
want  of  authority  in  the  treasurer  to  selL 
In  either  case  the  lien  of  the  tax,  for  the 
nonpayment  of  which  the  sale  was  made,  is 
transferred  from  the  public  to  the  purchaser; 
and  so,  also.  Is  the  lien  of  any  prior  or  sub- 
sequent tax  afterwards  paid  by  the  pur- 
chaser for  the  protection  of  his  rights  under 
the  treasurer's  certificate.  Grant  y.  Barthol- 
omew, 67  Neb.  678,  78  N.  W.  814;  Adams  y. 
Osgood,  60  Neb.  — ,  84  N.  W.  267.  The 
defendant,  howeyer,  contends  that  the  right 
to  pay  subsequent  taxes  does  not  exist  in 
fayor  of  a  poson  wbo  has  only  an  apparent. 


and  not  an  actual,  lien  upon  the  property. 
It  is  said  that  in  such  case  there  can  be 
no  subrogation,  because  that  right  does  not 
belong  to  (me  who  makes  a  payment  volun- 
tarily, and  not  for  the  protection  of  some 
right  or  interest  which  he  has  in  the  propw- 
ty.  Such  Is  the  rule  laid  down  in  Sheld. 
Subr.  I  240,  and  it  is  not  questioned  here; 
but  it  has  been  held  In  this  state  that  the 
holder  of  a  tax-sale  certificate  is  not  a  volun- 
teer, even  though  the  land  described  in  the 
certificate  is  exempt  from  taxation.  Wil- 
son V.  Butler  Oo.,  26  Neb.  676^  43  N.  W.  801, 
4  Ia  B.  A.  688.  In  the  case  Just  cited  Max- 
well, J.,  speaking  for  the  court,  said:  "A 
party  having  a  lien  on  real  estate,  or  hav- 
ing reason  to  believe  that  he  has  such  lien, 
by  paying  taxes  to  protect  the  same  cannot 
be  said  to  have  made  such  payments  volun- 
tarily, so  as  to  preclude  a  recovery."  And 
further  along  in  the  same  opinion  the  learn- 
ed Justice  observes:  "The  tax  purchaser 
has  a  right  to  assume  that  the  records  of 
the  county  state  the  facts  as  they  actually 
exist,  and  rely  upon  them,  and  is  not  com- 
pelled to  look  elsewhere  for  evidence  of 
their  veracity."  In  Merriam  v.  Hemple,  17 
Neb.  816,  22  N.  W.  776,  the  tax  for  the  satis- 
faction of  which  the  defendant's  property 
was  sold  was  void  because,  according  to  the 
decisions  under  the  former  revenue  law,  the 
failure  of  the  assessor  to  swear  to  the  as- 
sessment roll  was  a  Jurisdictional  defect 
Morrill  v.  Taylor,  6  Neb.  236;  Lynam  v.  An- 
derson, 8  Neb.  867,  2  N.  W.  782;  McNish  v. 
Perrine,  14  Neb.  682,  16  N.  W.  837.  But  it 
was  held,  nevertheless,  that  the  plainUtr 
had,  by  the  payment  of  subsequent  taxes, 
become  subrogated  to  the  rights  of  the  pub- 
lic, and  was  entitled  to  enforce  the  lien  ac- 
quired thereby.  The  doctrine  of  the  case 
is  thus  stated  in  the  syllabus:  "Where  the 
purchaser  at  a  void  sale  of  real  estate  for 
taxes  pays  the  taxes  legally  levied  upon  the 
real  estate  for  subsequent  years,  upon  a 
failure  of  his  title  he  will  be  subrogated  to 
the  rights  of  the  county  to  the  extent  of  the 
legal  taxes  so  paid  by  him,  with  legal  inter- 
est even  though  the  taxes  upon  which  the 
sale  was  had  were  void  by  reason  of  the 
default  of  the  assessor  in  not  filing  the  prop- 
er oath  with  the  assessment  roll."  It  has 
been  said  over  and  over  again  in  the  deci- 
sions of  this  court  that  the  policy  of  our 
revenue  law  has  always  been  to  encourage 
men  to  become  purchasers  at  tax  sales,  by 
insuring  them  against  loss  of  the  money  In- 
vested. The  most  recent  expression  upon 
the  subject  is  found  In  Orant  v.  Bartholo- 
mew, supra.  In  that  case  Ragan,  O,  speak- 
ing of  the  legislation  in  favor  of  purchasers 
at  tax  sales,  said:  "Now,  what  was  the 
object  of  this  leglsIationT  It  was  designed 
as  an  Incentive  and  an  inducement  to  per- 
sons to  purchase  real  estate  offered  for  sale 
by  county  treasurers  for  the  nonpayment  of 
delinquent  taxes  thereon,  so  that  the  state 
might  collect  Its  revenues  and  discharge  its 
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obligations;  and  the  leglslatare,  having  In 
mind  the  abhorrence  of  the  courts  for  all 
forfeitures,  and  the  disposition  upon  thdr 
part  to  put  a  strict  construction  niton  reye- 
nue  laws  which  deprived  the  citizen  of  bla 
property  for  a  tax  mnch  less  than  Its  valne, 
provided  that  In  no  event  should  a  purcliaa- 
er  at  a  tax  sale  whose  title  failed  lose  his 
money.  If  one  purchased  at  a  tax  sale  real 
estate  on  which  no  tax  was  due  at  the  time, 
then  the  county  was  to  hold  the  purchaser 
harmless  by  reimbursing  him  the  money  he 
had  paid  out  at  such  tax  sale;  and  If  the 
land  was  liable  for  taxation.  If  taxes  were 
due  and  delinquent  against  the  land,  then 
the  owner  of  a  tax-sale  certiflcate  was  de- 
clared to  be  the  assignee  and  the  owner  of 
the  liens  which  the  public  had  against  that 
land,  and  for  which  the  public  had  sold  or 
attempted  to  sell  It"  The  doctrine  of  sub- 
rogation has  its  foundation  in  the  principles 
of  natural  equity,  and  It  Is  quite  probable 
that  the  legislature  contemplated,  as  a  mat- 
ter of  justice  as  well  as  of  policy,  that,  when 
the  public  received  payment  of  any  taxes 
from  a  tax-sale  purchaser,  the  right  of  the 
public— iu  lien  for  taxes— should  be  trans- 
ferred to  and  vest  in  such  purchaser.  The 
holder  of  a  tax-sale  certiflcate  pays  subse- 
quent taxes  with  the  understanding  that  he 
will  be  subrogated  to  the  rights  of  the  pub- 
lic; and  the  county  treasurer,  the  agent  of 
the  public,  receives  payment  with  a  like  un- 
derstanding of  the  effect  of  the  transaction. 
This  being  so,  it  would  seem  that  the  stat- 
ute (section  116,  art  1,  C.  77,  Comp.  St  1899) 
should  be  given  a  liberal  construction,  with 
the  view  of  malclng  the  intention  of  the  par- 
ties effective.  To  permit  the  extinguishment 
of  a  tax  lien  when  the  tax  is  paid  by  the 
holder  of  the  treasurer's  certificate  would 
tend  to  frustrate  the  policy  of  the  state  with 
respect  to  the  collection  of  its  revenues,  and 
would  benefit  no  one  except  the  delinquent 
landowner,  whose  attempt  to  escape  the  bur- 
dens of  government  renders  him  undeserv- 
ing of  its  solicitude. 

Our  examination  of  the  record  has  not  re- 
vealed any  vital  Infirmity  In  the  proceedings 
which  resulted  in  the  levy  of  the  sewer  tax, 
and  defendant  has  not  pointed  out  or  even 
suggested  the  existence  of  any  substantial 
defect  in  such  proceeding.  We  conclude, 
therefore,  that  the  special  sewer  tax  Is  valid, 
and  that  the  court  erred  in  not  enforcing  It 
The  Judgment  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  district  court 
to  render  a  decree  enforcing  the  lien  for  gen- 
eral taxes  and  for  the  siieclal  sewer  tax. 
Judgment  accordingly. 


LAWRETCCB  V.  NELSON. 
(Supreme  Conrt  of  Iowa.     Feb.   (J,  1901.) 

DIVORCE  —  FRAUDULENT     DECREE  —  ANNUI4- 
MB.VT— PARTIES. 

1.  Adult  heirs  of  a  deceased  United  States 
pensioner  are  not  necessary  parties  to  annul  a 


fraudulent  divorce  decree  obtained  by  him  in 
his  lifetime,  since  they  are  beyond  the  age  that 
entitles  them  to  a  pension. 

2.  The  fonner  wife  of  a  deceased  pensioner, 
who,  if  his  widow,  is,  nnder  the  laws  of  the 
United  States,  entitled  to  a  pension  from  the 
time  of  his  death,  has  a  sufficient  property  in- 
terest to  entitle  her  to  sue  to  annul  a  fraudu- 
lent divorce  decree  obtained  by  him  in  his  life- 
time. 

8.  A  divorce  decree  obtained  by  one  who  is 
not  a  bona  fide  resident  of  the  state  is  of  no 
validity. 

4.  A  decree  of  divorce  may  be  set  aside  for 
frand  though  an  innocent  party  will  be  inju- 
riously affected  thereby. 

Deemer,  J.,  dissenting. 

Appeal  from  district  court,  Dallas  county; 
J.  H.  Applegate,  Judge. 

Suit  to  annul  a  decree  of  divorce  entered 
in  an  action  brought  by  Henry  Lawrence, 
deceased,  against  plaintiff.  The  relief  sought 
was  granted,  and  the  defendant  appeals. 
Affirmed. 

Shortley  &  Harpel,  for  appellant  White 
Se  Clarke,  for  appellee. 

LADD,  J.  Each  party  to  this  record  is  a 
single  woman.  This  Is  Inevitable,  whatever 
the  character  of  the  decree  of  divorce.  If 
valid,  It  merely  fixes  the  plaintiff's  status 
as  such  a  few  years  earlier  than  otherwise 
was  accomplished  by  the  death  of  Henry 
Lawrence.  If  invalid,  setting  it  aside  will 
not  affect  her  status  as  an  unmarried  wo- 
moji.  And  the  court  will  not  for  the  mere 
purpose  of  satisfying  a  sentiment  inquire 
which  Is  the  widow  of  the  deceased.  But. 
where  some  property  right  hinges  on  the 
question,  the  past  status  of  these  parties 
may  become  the  subject  of  Judicial  investi- 
gatlon.  Johnson  v.  Coleman,  23  Wis.  452; 
Rawlins  v.  RawUns,  18  Fla.  315;  Bomsta  ▼. 
Johnson,  38  Minn.  230.  36  N.  W.  841.  See 
Webster  v.  Webster,  54  Iowa,  155,  6  N.  W. 
170;  Barney  v.  Barney,  14  Iowa,  188.  The 
deceased  left  no  property  subject  to  admin- 
istration, but  was  a  pensioner  under  the 
laws  of  the  United  States,  and  had  estab- 
lished his  right  to  the  bounty  of  the  govern- 
ment under  sections  4692  and  4683  of  the 
United  States  Revised  Statutes,  as  we  un- 
derstand. Upon  bis  death,  as  Is  conceded, 
bis  widow  was  entitled  to  a  pension  com- 
mencing from  that  time.  See  section  4702, 
and  act  of  congress  approved  June  7,  1888. 
This  pension,  though  a  mere  bounty  of  the 
government  is  as  certain  as  the  right  to 
property  while  the  particular  statute  author- 
laing  it  stands.  The  right  to  It  depends  up- 
on the  status  of  these  parties  immediately 
befoi-e  the  death  of  Henry  Lawrence.  Which 
was  then  his  wife?  Ordinarily  this  Inquiry 
is  solely  for  an  appropriate  department  of 
the  general  government  But  here  Is  a  de- 
cree, regular  on  Its  face,  apparently  foreclos- 
ing investigation,— an  obstruction  to  the  ac- 
quirement by  plaintiff  of  property  rightly 
belonging  to  her.  The  source  of  the  prop- 
erty can  be  given  little  weight  In  determin- 
ing whether  it  furnishes  a  proper  basis  for 
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tbe  inTestigatioD  of  her  past  status.  What 
difference  can  It  make  wbetber  this  be  de- 
cided to  enable  a  person  to  obtain  property 
through  tbe  probate  court  or  tbe  commis- 
sioner of  pensions?  None  save  that  In  the 
one  case  title  thereto  Is  settled,  and  In  the 
other  the  right  to  its  immediate  acquire- 
ment. The  case  differs  from  that  of  Moyer 
T.  Koontz  (Wis.)  79  N.  W.  SO,  in  that  both 
parties  submit  to  tbe  Jurisdiction  of  the 
court  As  tbe  heirs  wjere  not  Interested  in 
tbe  result,  all  being  adults,  they  were  not 
necessary  parties.  We  conclude  that  the 
property  interest  is  sufficiently  certain  to 
warrant  inquiry  Into  the  validity  of  the 
decree,  and  tbe  determination  of  plaintiff's 
status  as  widow  of  the  deceased. 

2.  The  decree  attaclced  was  entered  In  the 
district  court  of  Dallas  county  July  25,  1883. 
The  ground  alleged  was  desertion  in  1855, 
and  service  was  had  by  publication.  That 
the  plaintiff  therein,  Henry  Lawrence,  had 
lived  in  that  county  during  tbe  year  previ- 
ous, cannot  be  questioned.  But  the  statute 
exacts  more.  This  must  appear  to  have  "been 
In  good  faith  and  not  for  tbe  purpose  of 
obtaining  a  divorce."  Section  3172,  Code. 
Unless  this,  preliminary  to  hearing  on  the 
merits,  was  fully  established,  the  action 
should  have  been  dismissed.  Section  3173, 
Id.  Tbe  record  has  convinced  us  that  resi- 
dence was  for  the  sole  purpose  of  obtaining 
this  decree,  and  not  with  a  view  of  remain- 
ing in  the  state.  He  was  started  in  this  di- 
rection by  a  prosecution  begun  by  tbe  plain- 
tiff In  Jefferson  county,  Ind.,  in  January, 
1892,  from  which  be  fled,  but  {^)pears  to 
have  tarried  in  Chicago  long  enough  to  file 
a  petition  for  a  divorce,  in  which  he  falsely 
asserted  a  residence  of  two' years  in  IlUnois. 
While  in  Dallas  county  he  acquired  no  prop- 
erty, save  that  essential  to  following  his 
trade  as  jtainter,  and  went  under  an  aa- 
sumed  name  until  the  decree  was  entered, 
precisely  one  year  from  tbe  month  he  ar- 
rived. Shortly  afterwards.  In  October,  he 
married  defendant,  with  whom  he  had  lived 
since  1861,  and  finally  left  the  state  in 
March  of  the  following  year  for  tbe  county 
of  Jefferson,  Ind..  from  whence  he  came,  and 
there  resided  until  death.  And  the  evidence 
shows,  without  dispute,  that  he  deserted 
plaintiff,  rather  than  she  him,  as  alleged  In 
tbe  petition;  that  during  the  period  of  their 
cohabitation  be  was  guilty  of  excessive  cru- 
elty, and  willfully  and  without  fault  on  her 
part  left  ber  pemnllefls,  with  six  small  chil- 
dren to  care  for  and  maintain.  Not  until 
SO  years  had  passed,  and  only  when  pur- 
sued by  ber  whom  he  had  so  wronged,  did 
be  undertake  to  procure  a  decree  by  which 
to  shield  himself  from  punishment;  and  tben 
in  a  state  distant  from  his  residence,  <m 
substituted  service,  and  living  in  the  con- 
cealment of  an  assumed  name.  As  he  was 
not  a  bona  fide  resident  of  Iowa  at  any  time, 
the  decree  Is  of  no  validity.  Hinds  v.  Hinds. 
1  Iowa,  86;  Whltcomb  v.  Whitcomb.  46  Iowa, 


437;  Dunham  t.  Dunham,  162  IIL  6S9.  44 
N.  E.  811,  35  L.  R.  A  70;  Watkins  v.  Wat- 
kins,  125  Ind.  168,  25  N.  B.  176,  21  Am.  St 
Bep.  217. 

8.  It  Is  quite  Immaterial  whether  defend- 
ant at  the  time  of  ber  marriage  knew  of  the 
relation  between  plaintiff  and  deceased. 
Bush  V.  Rush,  46  Iowa,  618;  Allen  v.  Maclel- 
lan,  12  Pa  St  828;   61  Am.  Dec.  608. 

Affirmed.  * 

DEEMBB,  X,  dissents. 


DASHIBL  T.   HARSHMAN. 
(Supreme  Court  of  Iowa.     Feb.  6,  1901.) 

DEEDS  —  BOUNDARIES— CONSTRUCTION  —  DE- 
SCRIPTION—MEANDERED  STREAMS-ACCRB- 
TIONS-FRAUD  —  FALSE  PROMISE  —  CHAROB 
TO  JURY— BXCBSSIVB  VERDICT— HVIDENCE- 
ESTOPPBL 

1.  Where  in  a  deed  of  land  there  are  no  ex- 
press avermenta  or  covenants  as  to  qnantity,  n 
statement  as  to  the  number  of  acres  conveyed 
will  yield  to  the  actual  area,  as  ascertained  by 
reference  to  tbe  plat  field  notes,  monuments, 
or  other  certain  descriptions  of  the  premises 
conveyed. 

2.  A  river  ran  throngh  a  quarter  section  of 
school  land  at  the  time  of  the  government  sur- 
vey, so  as  to  leave  83.2  acres  of  land,  part  be- 
ing north  and  part  sooth  of  the  river.  The 
river  was  meandered,  but  the  section  was  not 
subdivided  by  the  government.  The  state  is- 
sued a  patent  to  plaintiff  for  40  acres  of  the 
east  end  of  the  quarter  section,  and  a  patent 
to  another  for  43.2  acres  of  the  quarter.  Held. 
that  plaintifiTa  patent  vested  title  in  her  to  40 
acres  on  the  east  side  of  the  quarter  section, 
excluding  the  river  as  meandered  by  tbe  Unit- 
ed States  survey;  that  the  width  of  such  tract 
was  equal  on  the  north  and  south  lines  thereof, 
and  the  west  line  thereof  parallel  with  the 
east  line  of  the  section. 

3.  A  quarter  section  of  land,  through  which 
a  meandered  river  ran,  contained  83vZ  acres  of 
land,  partly  north  and  partly  sonth  of  the  river. 
Forty  acres  of  the  east  end  of  the  quarter  was 
patented  to  plaintiff  and  43.2  acres  of  the 
quarter  was  patented  to  anotheri  Defendant 
claimed  that  by  agreement  of  the  patentees 
the  land  was  divided  between  them  so  as  to 
make  tlie  north  line  of  the  river,  instead  of 
the  south  line  of  the  quarter,  the  south  line 
of  plaintiff's  40.  Held,  that  the  burden  was 
on  the  defendant  to  show  such  agreement  and 
division,  and,  in  tbe  absence  of  such  showing, 
plaintiff's  land  sbou^  be  held  to  extend  to  tbe 
south  line  of  the  quarter  section. 

4.  Where  a  meandered  navigable  stream  runs 
through  a  government  subdivision  of  land,  a 
patent  of  such  subdivision  does  not  convey  to 
the  patentee  title  to  the  land  In  the  stream 
between  the  meander  lines,  since  title  to  such 
land  is  in  the  state,  subject  only  to  the  ri- 
parian rights  of  the  owner  of  the  land  on  ei- 
ther bank,  and,  the  lines  being  subject  to 
change,  the  title  of  the  adjoining  owner  fol- 
lows   the    meanderings    of    the   stream. 

5.  Plaintiff,  owning  29.11  acres  of  land,  exe- 
cuted a  quitclaim  deed  thereof  to  defendant 
for  one  dollar,  relying  on  his  statements  that 
the  deed  did  not  affect  her  land  in  any  way, 
and  on  his  promise  that  if  there  was  anything 
in  the  deed  which  affected  the  title  to  her  land, 
he  wonid  make  it  good.  Plaintiff  sought  to  re- 
cover the  value  of  the  land,  which  defendant 
had  conveyed  to  a  third  party,  on  the  ground 
of  fraud  in  obtaining  the  deed.  Held,  that 
plaintiff  need  not  show  that  it  was  the  false 
representations  alone  that  she  relied  on,  but 
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if  the  false  statement  was  one  of  the  induce- 
ments that  led  her  to  act,  it  was  safficient, 
though  the  statement  waa  conpled  with  a  prom- 
ise, the  breach  of  which  would  not  of  itself 
constitute  fraud. 

6.  Where  the  defendant  obtained  from  plain- 
tiff a  quitclaim  deed  of  her  land  for  a  nominal 
consideration,  falsely  representing  to  her  that 
the  deed  did  not  coyer  her  land  or  affect  her 
title  thereto,  such  representations  were  not  a 
mere  legal  opinion,  but  were  fraudulent  repre- 
sentations of  fact,  on  which  she  might  rely, 
and  recover  damages  suffered  thereby. 

7.  Plaintiff,  owning  20.11  acres  of  land,  exe- 
cuted a  quitclaim  deed  thereof  to  defendant 
for  one  dollar,  relying  on  his  statements  that 
the  deed  did  not  affect  her  land  In  any  way. 
The  petition  in  an  action  to  recorer  the  value 
of  the  land  also  alleged  other  false  statements 
made  by  defendant  relating  to  the  deed,  and 
there  was  evidence  supporting  such  allegations. 
The  court  required  the  Jury  to  find  not  only 
that  these  false  statements  were  made,  but 
also  the  false  statements  on  which  she  alleged 
she  relied,  and  that  she  relied  on  all  of  them, 
in  order  to  Justify  plaintiff's  recovery.  Held, 
that  there  was  no  error  ia  this  charge  as 
against  defendant,  but  that  It  was  more  fa- 
vorable to  him  than  he  was  entitled  to. 

8.  Plaintiff  owned  20.11  acres  of  land  in  the 
east  half  of  a  quarter  section,  and  executed  a 
quitclaim  deed  thereof  to  the  defendant  for  one 
dollar.  In  her  petition  she  alleged  that  she  ex- 
ecuted the  deed  relying  on  defendant's  state- 
ment that  the  deed  did  not  affect  her  land  or 
her  title.  Held,  that  this  allegation  waa  sup- 
ported by  evidence  that  defendant  stated  that 
the  deed  covered  only  the  west  half  of  the 
quarter  section,  to  which  she  claimed  no  title, 
as  defendant  knew. 

9.  Plaintiff  executed  a  qnitdaim  deed  of  her 
land  to  defendant  for  a  nominal  consideration, 
relying  on  his  representations  that  the  deed  did 
not  affect  her  land  or  her  title  thereto  in  any 
manner.  She  was  advanced  in  years,  her  eye- 
sight was  defective,  and  she  waa  unacquainted 
with  the  description  of  her  land,  as  her  patent 
was  destroyed  by  fire  36  years  before.  Sne  ob- 
jected to  signing  the  deed  nntil  she  had  shown 
it  to  her  attorney,  to  see  if  It  was  all  right; 
and,  to  induce  her  to  sign  then  and  there,  de- 
fendant made  the  false  representations.  Held, 
that  she  was  not  estopped  from  claiming  fraud 
by  her  negligence  in  not  ascertaining  the  con- 
tents of  the  deed. 

10.  Where  plaintiff  owned  land  through  whldi 
ran  a  meandered  river,  which  had  changed  Its 
bed  materially  since  the  government  survey  and 
plat  were  made,  and  there  waa  no  plat  or  sur- 
vey made  since  the  location  of  the  river  had 
changed,  a  witness  familiar  with  the  land  may 
testify  as  to  the  number  of  acres  on  one  side 
of  the  river. 

11.  Plaintiff  was  the  original  patentee  from 
the  state  of  the  east  00  rods  of  the  southeast 
quarter  of  a  school  section.  ▲  meandered 
stream  ran  through  the  land,  the  south  line  of 
which  crossed  the  south  line  of  the  section 
about  40  rods  west  of  the  southeast  section 

■  corner,  which  was  located  near  the  center  of 
the  stream,  leaving  plaintiff  1.40  acres  sonUi  of 
the  stream.  Afterwards  the  bed  of  the  stream 
moved  northward,  until  there  were  29.11  acres 
south  of  the  stream,  within  the  east  00  rods  of 
the  soatheast  qaarter.  Defendant  by  fraudu- 
lent representations  obtained  a  deed  from  plain- 
tiff of  this  29.11  acres,  and  conveyed  it  to  a 
third  party.  In  a  suit  by  plaintiff  to  recover 
the  value  of  this  land,  the  court  charged  that 
any  accretions  to  the  land  of  an  abutting  own- 
er made  by  the  river  would  inure  to  the  oenefit 
of  such  owner,  and  if  there  were  accretions 
south  of  the  river,  within  the  east  00  rods  of 
the  southeast  quarter  of  the  section,  and  if  the 
plaintiff  was  the  abutting  owner  thereof,  it 
would  inure  to  her  benefit,  but  only  to  the  ex- 
tent to  which  the  same  was  added  to  her  land 


abutting  thereon,  and  Included  In  the  east  80 
rods  of  the  quarter  section.  Held,  that  the 
charge  was  good,  as  far  as  it  went,  even  if 
plaintiff  was  not  entitled  to  all  the  accretions 
south  of  the  river  within  the  east  60  rods  of  the 
quarter  section,  as  the  Jury  were  not  required 
to  award  plaintiff  the  value  of  all  the  accre- 
tions, or  of  any  more  than  were  added  to  her 
abutting  land  within  said  60  rods;  and,  if  de- 
fendant wished  a  charge  more  explicit  in  de- 
fining the  rights  of  abutting  owners,  it  waa  his 
duty  to  have  asked  it. 

12.  Where  a  verdict  is  rendered  for  an  amount 
in  excess  of  that  Joatifled  by  the  evidence,  and 
the  trial  court  has  reduced  the  amount  to  sucli 
sum  as  it  deemed  proper,  and  the  amount  aa  so 
reduced  Is  supported  by  the  evidence,  and  the 
verdict  is  supported  by  the  evidence  in  all  oth- 
er particulars,  the  Judgment  entered  thereon  is 
not  reversible  on  the  ground  that  the  ver^ct  is 
the  result  of  passion  and  prejudice. 

Appeal  from  diatrict  court,  Wapello  coun- 
ty;  Robert  Sloan,  Judge. 

Action  to  recover  the  valne  of  certain  lands 
alleged  to  have  been  deeded  the  defendant 
by  reason  of  bis  fraud  and  mlsrepreaenta- 
tions.  So  far  as  material,  the  iBsnea  will  be 
referred  to  In  the  body  of  the  opinion.  Trial 
to  a  Jury,  verdict  and  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

W.  S.  Coen  and  McElroy  ft  McEItoy.  for 
appellant  Geo.  W.  Dashlel  and  McNett  & 
Tisdale,  for  appellee. 

DBEMEK,  J.  Tlie  subject-matter  of  the 
controversy,  to  wit,  29.11  acres  of  land,  with 
the  exception  of  1.46  acres  lying  outside  tlie 
government  meander  line  in  the  southwest 
comer  of  the  tract,  is  all  accreted,  having 
formed  since  the  original  government  sur- 
vey in  the  year  1847.  Plaintiff  claims  tbat 
she  formerly  owned  the  land,  and  tbat  de- 
fendant obtained  a  deed  thereto  by  fraud. 
Defendant  denies  plaintiff's  ownership.  Says 
tbat  he  was  at  all  times  the  equitable,  if  not 
the  legal,  owner  of  the  property;  that  he 
bad  deeded  the  same  to  one  Strood  in  tlie 
year  1893,  and  in  good  faith  and  without 
fraud  procured  a  quitclaim  deed  from  plain- 
tiff and  her  husband  for  the  express  purpose 
of  clearing  the  title  thereto  in  his  grantee. 
Plaintiff's  title  is  based  on  three  patents  is- 
sued by  the  state  of  Iowa.  The  first.  No. 
10,140,  was  Issued  to  plaintiff,  and  conveyed 
the  southeast  fractional  quarter  of  section  16, 
containing  83.2  acres;  the  second.  No.  10,087, 
purports  to  convey  to  plaintiff  40  acres  of 
the  east  end  of  said  quarter;  and  the  third 
purports  to  convey  to  George  W.  Dashlel. 
plaintiff's  tatber-in-law,  48.2  acres  of  said 
quarter.  The  evidence  shows  that  the  first 
patent  was  returned  to  the  school-fond  com- 
missioner, In  order  that  plaintiff  might  let 
her  father-in-law  have  the  tract  that  was 
covered  by  the  patent  that  was  Issued  to 
him,  and  that  the  second  and  third  patents 
were  issued  In  Uen  of  the  first  Thereafter 
plaintiff  and  her  father-in-law  had  a  snr^ 
veyor  make  a  division  of  the  land,  and 
this  he  did  by  running  a  line  60  rods  west 
of  the  east  line  of  the  fractional  quarter  sec- 
tion.   The  deed  to  the  defendant  covered  the 
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land  In  the  abore-mentloned  fractional  qoax^ 
ter,  south  of  the  Dee  Moines  rlTer,  that  runs 
through  this  quarter,  and  east  of  the  60-rad 
line  established  by  the  surveyor. 

The  first  point  made  by  the  defendant  la 
Hoit  plaintiff's  patents  do  not  cover  the  land 
m  controversy.  The  lands  were  originally 
surveyed  In  the  year  1847;  and,  that  a  bet- 
ter understanding  may  be  had  of  the  situ- 
ation, we  append  a  copy  of  the  plat,  certified 
by  the  surveyor  general: 


The  Des  Moines  river,  which  mna  through 
the  section  as  shown  by  the  plat,  had  work- 
ed its  way  northward  nntU  at  the  time  of 
trial  the  south  bank  waa  12l97  chains  north 
of  the  aontheast  comer  ot  the  section,  and 
at  the  center  ot  the  southeast  quarter  waa 
near  where  the  north  bank  was  at  the  time 
of  the  original  survey.  There  is  no  doubt 
that  the  original  patent  conveyed  the  whole 
of  the  southeast  quarter  of  the  section.  The 
number  of  acres  mentioned  therein  is  not 
c<mtroIIlng,  for  it  is  a  general  rule  that  in- 
dependent of  express  averment  or  covenant 
as  to  quantity,  a  statement  as  to  the  num- 
ber of  acres  conveyed  will  yield  to  the  ac- 
tual area,  as  ascertained  by  reference  to  the 
plat,  field  notes,  monnmoitB,  ac  other  cer- 
tain description  of  the  premises  conveyed. 
Ufford  V.  Wilkins,  S3  Iowa.  110;  Schlosser 
T.  Cmlckshank,  96  Iowa,  414,  66  N.  W.  344. 
If  the  case  stood  alone  on  the  original  pat- 
ent, there  would  be  no  doubt  of  plalntUTs 
title  to  at  least  a  part  of  the  land  In  contro- 
versy that  lies  south  of  the  river  as  It  runs 
through  that  section.  The  meandered  line 
of  the  river  was  not  treated  as  a  boundary 
in  any  of  the  patents,  and  was  run  simply 
to  mark  the  sinuosities,  course,  and  distance 
of  the  river.  The  southeast  comer  of  the 
section,  as  fixed  by  the  government  surveyor, 
was  evidently  in  or  near  the  middle  of  the 
stream.  But  defendant  contends  that  nei- 
ther of  the  two  subsequent  patents  made 
to  take  the  place  of  the  first  one  covers  the 
land  in  dispute,  that  lies  south  of  the  river. 
In  the  southeast  quarter  of  the  section.    As 


bearing  on  this  proposition,  the  ooort  In- 
structed that  the  second  patent  Issued  to 
plaintiff  vested  title  in  her  to  40  acres  on 
the  east  side  of  the  quarter  section,  exclud- 
ing the  Des  Moines  river  as  meandered  by 
the  United  States  survey,  and  that  the  width 
of  such  tract  would  be  equal  on  both  the 
north  and  south  lines  thereof,  and  the  west 
parallel  with  the  east  sectional  line,  and 
that  the  burden  was  on  the  def^idant  .to 
show  that  when  she  and  her  fathw-in-law 
divided  the  land  between  them,  after  the 
second  and  third  patents  were  issued,  they 
agreed  upon  and  recognized  the  north  bank 
of  the  river  as  the  southern  boundary  of 
their  tracta  It  further  instructed  that  the 
Des  Moines  river  was  a  navigable  stream, 
and  that  the  meandered  space  between  the 
two  banks  of  the  river  did  not  pass  by  the 
patents  hitherto  mentioned.  These  instruc- 
tions are  complained  of,  and  It  is  furthdn 
argued  that  the  evidence  shows  beyond  dis- 
pute that  neither  plaintiff  nor  hee  father-in- 
law  ever  made  claim  to  any  of  the  land  lying 
south  of  the  river.  We  think  the  Instruc- 
tions  are  clearly  correct  Forty  acres  off  the 
east  side  of  a  fractional  quarter  ordinarily 
means  Just  what  the  trial  court  said  it  did. 
As  the  Des  Moines  river  was  a  navigable 
stream,  the  patents  did  not  convey  the  land 
lying  between  the  meandered  lines  of  the 
river.  Title  to  that  land  was  in  the  state, 
subject  only  to  the  riparian  rights  of  the 
owner  of  the  land  on  either  bank  of  the 
stream.  Schlosser  v.  Omickshank,  96  Iowa, 
414,  65  N.  W.  344.  These  meandered  lines 
did  not  fix  the  boundaries  of  the  land.  They 
were  subject  to  change,  and  title  followed 
the  meanderings  of  the  stream.  Tomlln  y. 
Railroad  Co.,  82  Iowa,  106;  Musser  v.  Hersh- 
ey,  42  Iowa,  866.  So  that  the  court  waa 
correct  in  excluding  the  land  lying  between 
these  meandered  lines  from  the  40  acres. 
It  was  also  correct  In  saying  that  the  bur^ 
den  was  on  defendant  to  show  that  plain- 
tiff did  not  make  claim  to  any  part  of  the 
land  lying  south  of  the  river  that  was  In- 
cluded in  her  patent  This  conclusion  fol- 
lows from  what  we  have  hitherto  said  re- 
garding the  land  described  in  the  patents. 
The  evidence  was  in  conflict  regarding  this 
last  point  and  we  are  not  to  interfere  with 
the  conclusions  of  the  jury  on  this  propo- 
sition. Defendant  may  have  had  a  prepon- 
derance of  the  evidence,  but  that  Is  not  for 
us  to  determine.  McOormick  v.  Huse,  78 
HL  863,  relied  on  by  appellant  is  not  in 
point  There  the  original  survey  showed  a 
fractional  half  section  divided  by  a  bayou, 
and  the  government  issued  separate  patents 
for  the  land  lying  on  either  side  thereof. 
Each  patentee  knew,  from  the  field  notes, 
plat  entry,  and  purchase,  that  he  was  get- 
ting lands  bounded  by  the  meandered  lines 
of  the  bayou.  The  number  of  acres  on  either 
side  was  shown,  and  the  court  held  that 
under  the  facts  of  the  case,  quantity  was  a 
part  of  the  description.    Here  the  govern- 
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ment  inrreyor  did  not  undertake  to  Bub- 
dlvide  the  section,  as  It  was  school  land; 
and  the  Jnry  may  have  found,  as  we  have 
said,  that  the  patentees  understood  they 
were  getting  all  their  deeds  called  tor.  There 
Is  some  evidence  regarding  a  map  or  plat 
In  the  office  of  the  school-fund  commissioner 
that  plaintiff's  husband  saw  about  the  time 
she  obtained  her  patent,  but  the  Jury  may 
have  found  from  the  evidence  that  he 
thought  he  was  getting  all  the  land  In  the 
quarter  section  covered  by  the  first  patent 
The  plat  or  map  Itself  is  not  evidence,  and 
we  have  no  means  of  knowing  what  It 
showed,  or  of  Its  authenticity.  There  Is  no 
evidence  that  the  state  authorities  ever  sub- 
divided the  section,  except  as  It  was  done 
through  the  patents  Issued  by  It,  that  re- 
ferred to  the  original  government  survey. 
The  state  has  never  attempted  to  issue  any 
other  patents  for  this  quarter  than  those  to 
which  we  have  referred. 

2.  Holding  as  we  do  that  the  Jury  waa 
warranted  In  finding  that  plaintiff  had  title 
to  some  of  the  land  lying  south  of  the  river, 
the  next  question  that  demands  our  attention 
is  that  of  fraud  in  obtaining  the  conveyance. 
That  defendant  obtained  a  quitclaim  deed  to 
the  part  of  land  in  dispute  from  plaintiff  and 
her  huaband  for  the  sum  of  one  dollar  is  ad- 
mitted. Plaintiff  claims  that  this  convey- 
ance was  obtained  by  and  through  the  fraud 
of  defendant.  In  representing  that  It  was  for 
the  purpose  of  clearing  up  title  to  the  west 
half  of  the  quarter  section,  that  there  was 
nothing  in  the  deed  except  a  release  of  a  flaw 
In  the  title  to  that  half,  and  that  there  \#a8 
nothing  in  the  deed  that  In  any  manner  af- 
fected title  to  her  land,  and  that  If  there 
was  he  would  make  It  good.  The  only  state- 
ments plaintiff  pleads  she  relied  upon  were 
that  the  deed  did  not  affect  her  land  In  any 
way,  and  the  promise  to  indemnify  her  in 
case  It  did.  The  promise  to  Indemnify  would 
not  of  Itself  constitute  fraud.  It  might  give 
plaintiff  a  cause  of  action  for  breach  of  con- 
tract, but  not  one  sounding  In  tort  This  Is 
elementary  doctrine,  and  needs  no  citation  of 
authorities  In  Its  support  But  It  is  also 
true  that  plaintiff  need  not  show  that  It  was 
the  false  representation  alone  that  she  re- 
lied cm.  If  the  false  statement  was  one  of 
the  inducements  that  led  her  to  act  It  was 
rufflcient  although  the  statement  was  coupled 
with  a  promise,  the  breach  of  which  would 
not  of  itself  constitute  a  frauds  It  is  ad- 
mitted that  defendant  and  his  attorney  both 
stated  to  plaintiff  before  she  executed  the 
deed  that  It  did  not  affect  plalntifTs  land. 
The  evidence  Is  In  conflict  regarding  the  al- 
leged statement— that  they  said  it  was  for 
the  purpose  of  clearing  up  the  title  to  the 
west  40  only.  In  view  of  that  conflict  we 
cannot  interfere  with  the  findings  of  the 
Jury  on  that  issue.  But  it  Is  said  that  nei- 
ther of  these  representations,  even  if  true, 
can  be  the  basis  of  a  fraud;  that  they  were 
merely  expressions  of  a  legal  opinion;   and 


that  plaintiff  waa  not  Justified  in  relying 
thereon.  We  cannot  agree  with  counsel  in 
this  contention.  The  statement  waa  In  some 
sense  a  statement  of  a  legal  conelnslon,  but 
it  waa  also  a  statement  ot  a  fact  Whether 
or  not  a  particular  tract  of  land  is  covered  by 
a  deed  is  ordinarily  a  matter  of  fact  There 
may  be  questions  ot  law  mixed  with  It  but 
primarily  the  question  is  one  of  fact  The 
deed  did  cover  land  that  was  Indnded  In 
plaintiff's  patent  if  that  patent  be  valid. 
But  it  was  not  the  legal  question  that  was 
being  discussed.  It  was  simply  ■  the  fact 
question  as  to  whether  or  not  it  was  so 
written  as  to  cover  the  east  half  of  the  frac- 
ti<»kal  quarter.  T^at  it  did  cover  it  is  un- 
denled,  and  that  the  Jury  may  have  found 
that  defendant  said  It  only  covered  the  west 
half  is  clear,  if  plaintiffs  evidence  is  to  be 
belleyed.  In  this  connection  defendant  com- 
plains of  the  eleventh  and  twelfth  Instruc- 
tions given  by  the  court  They  are  too  long 
to  be  copied'  at  length.  The  exact  complaint 
Is  that  certain  representations  said  to  have 
been  made  by  defendant  but  which  are  not 
claimed  to  have  been  relied  on  in  the  peti- 
tion, are  made  the  basis  of  a  claim  of  fraud. 
It  is  true  that  the  court  did  refer  to  sufli 
statements,  but  they  are  aU  charged  in  the 
petition,  although  it  Is  not  said  that  plain- 
tiff relied  on  each  of  them,  and  there  waa 
evidence  to  sustain  them.  .  Had  the  court 
authorized  the  Jury  to  find  fraud  from  these 
statemente  alone,  there  would  no  doubt  have 
been  prejudicial  error.  This  it  did  not  do, 
however.  It  required  the  Jury  to  find  not 
only  that  these  statements  were  made,  but 
that  the  others  on  which  plaintiff  says  she 
relied  were  also  made,  and  that  all  were  re- 
lied on  by  plaintiff.  The  instruction  was 
more  favorable  to  defendant  than  he  waa 
entitied  to.  If  any  one  may  complain  of 
them,  it  is  the  plaintiff.  No  statements  or 
conduct  not  referred  to  in  the  petition  were 
alluded  to  in  the  charge,  and  there  is  no  claim 
that  the  verdict  is  not  supported  because  of 
no  proof  to  show  that  plaintiff  relied  on  each 
and  all  of  the  statements  charged.  Aside 
from  this,  however,  a  statement  in  the  plead- 
ings that  defendant  represented  that  the  deed 
did  not  affect  plaintiff's  land  would  be  sup- 
ported by  evidence  that  defendant  repre- 
sented that  It  covered  nothing  but  the  west 
half  of  the  fractional  quarter.  She  was  mak- 
ing no  claim  to  this  west  half,  and  defendant 
knew  that  she  had  no  titie  thereto.  The 
statement  in  the  pleading  was  of  an  ulti- 
mate rather  than  an  evidentiary  tact  and 
would  be  supported  by  evidence  of  the  char- 
acter indicated. 

3.  Defendant  further  claims  that  plaintiff 
is  estopped  by  her  own  negligence  from 
claiming  fraud.  In  this  connection  he  says 
that  the  verdict  Is  contrary  to  the  tenth  in- 
struction. That  instruction  reads  as  follows: 
"If  you  find  from  the  evidence  in  the  case 
that  the  plaintiff,  Sarah  Dashiel,  signed  the 
quitclaim  deed  in  question  in  this  case  with- 
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out  acqoalntlnK  hwB^  with  Its  cmtenta, 
then  she  l8  estopped  by  ber  own  negligence 
from  asking  relief  from  the  obligation  cre- 
ated thereby,  and  Is  bound  by  said  quit- 
claim deed,  according  to  its  terms  and  the 
description  of  the  property  as  set  forth  there- 
in, mileas  yon  find  that  ber  signature  thereto, 
without  tbe  knowledge  of  the  contents  there- 
ot  and  description  of  the  land  therein  quit- 
claimed, was  procured  from  her  by  fraud." 
To  properly  determine  this  point,  reference 
must  also  be  made  to  a  part  of  the  Seventh 
Instruction  bearing  on  the  same  subject,  as 
follows:  "(11)  But  if  you  find  from  the  evi- 
dence In  the  case,  at  the  time  said  deed  was 
executed,  that  the  plaintitf  was  advanced  In 
years,  and  that  her  eyesight  was  defective, 
and  that  she  was  unacquainted  with  the  de- 
■criptioa  of  ber  land  by  numbers,  by  reason 
of  the  fact  that  tbe  original  patent  to  her 
land  had  been  destroyed  by  fire  In  1861;  and 
If  you  further  find  that  she  told  the  defend- 
ant that  she  would  wait  until  she  had  an 
opportunity  to  take  legal  advice  and  consult 
ber  attorney,  and  if,  upon  so  doing,  she 
found  everything  all  right  and  as  represented 
by  defendant,  she  would  sign  the  deed;  and 
If  yoQ  further  find,  for  the  purpose  of  In- 
ducing her  to  sign  the  seme  then  and  there, 
that  the  defendant  falsely  and  fraudulently 
represented,"  etc.  The  eleventh  instruction, 
in  so  far  as  it  has  a  bearing  on  the  point 
under  consideration,  is  not  complained  of. 
If  It  had  been,  the  complaint  would  be  with- 
out merit  Williams  v.  Hamilton,  104  Iowa, 
428,  73  N.  W.  1029;  Sutton  v.  Rlsser,  104 
Iowa,  631.  74  N.  W.  23.  Tie  two  proposi- 
tions were  submitted  to  the  Jury,  and  it  evi- 
dently found,  under  tbe  eleventh  instruc- 
tion, that  plaintiff  was  not  negligent  Be- 
lieve as  we  may  about  this  finding,  It  has 
evidenctt  to  support  It;  and  we  should  not  in- 
terfere. 

4.  Oertaln  rulings  oa  evidence  are  com- 
plained of.  The  court  sustained  objections 
to  certain  questions  as  not  proper  cross-ex- 
amination. Strictly  speaking,  perhaps  this 
is  true;  yet  no  error  would  have  been  com- 
mitted had  the  trial  court  admitted  the  evi- 
dence. The  whole  matter  rested  on  the 
sound  discretion  of  the  trial  court,  and  we 
will  not  Interfere.  The  defendant  might 
have  offered  the  evidence  in  his  own  behalf, 
had  he  been  so  advised,  and  no  possible 
prejudice  resulted.  Plaintiff's  husband  was 
permitted  to  testify  as  to  the  number  of 
acres  of  land  north  of  the  river.  Objection 
to  this  on  tbe  ground  that  it  was  a  conclu- 
sion, and  not  the  best  evidence,  was  over- 
ruled. We  think  the  ruling  was  correct  for 
the  river  was  changing  from  time  to  time, 
and  the  number  of  acres  on  either  side  was 
a  question  of  fact  Moreover,  there  was  no 
plat  or  survey  showing  these  facts.  In  any 
event  the  ruling  was  without  prejudice. 

6.  Defendant  claims  that  the  greater  part 
of  the  land  lyin^  south  of  the  river  was 
accreted,   and  sfionld  be   divided   between 


plaintiff,  tbe  owner  of  the  west  half  of  the 
quarter,  and  the  owner  of  the  land  adjoining 
section  16  on  the  south.  Reference  to  the 
plat  wlU  disclose  the  basis  of  this  claim. 
It  is  said  in  argument  and  la,  no  doubt 
true,  that  accreted  land  Is  to  be  divided 
BO  that  each  of  the  proprietors  of  the  former 
shore  line  will  have  the  same  proportion  of 
ttie  new  as  they  had  of  the  old.  Coulthard 
V.  Stevens,  9i  Iowa,  241,  60  N.  W.  983.  Tbe 
exact  point  is  that  the  court  Ignored  this 
rule  In  Its  Instructions,  and  permitted  the 
Jury  to  find  that  all  of  the  accreted  bind 
south  of  the  river  belonged  to  the  plaintiff, 
and  was  transferred  by  the  deed  to  the  de- 
fendant and  did  not  limit  the  amount  of 
accretions  for  which  plaintiff  was  entitled 
to  recover.  The  material  part  of  the  In- 
struction complained  of  reads  as  follows: 
"(22)  When  the  United  States  surveyed  the 
land  through  which  the  Des  Moines  river 
flowed,  and  abutting  thereon  on  either  side 
of  said  river,  the  same  was  treated  as  a 
navigable  river,  and  the  land  along  its 
shores  was  meandered  on  both  sides  of  said 
river,  and  the  space  between  the  meander 
lines  on  each  shore  was  excluded  In  cal- 
culating the  number  of  acres  In  any  section 
or  part  thereof  through  which  said  river 
flowed;  and  the  purchasers  of  the  tracts  of 
land  abutting  upon  said  river  acquired  title 
to  the  meandw  line  of  said  river,  but  at  the 
same  time  became  what  is  known  In  law  as 
'riparian  owners,'  so  that  the  encroachment 
by  the  river  npMi  their  land,  and  washing, 
away,  would  be  their  loss,  and  at  the  same 
time  any  accretions  made  by  the  river  to 
their  land  abutting  upon  said  river  would 
Inure  to  their  benefit  and  become  their  prop- 
erty; and  hence.  If  you  find  from  the  evi- 
dence in  the  case  that  on  tbe  south  side 
of  the  river,  and  east  of  the  line  60  rods 
west  of  the  east  line  of  said  section,  there 
have  been  accretions  to  the  land  in  said 
section  16,  abutting  upon  said  river,  by  rea- 
son of  which  the  quantity  of  land  abutting 
thereon  has  been  Increased,  then  such  in- 
crease would  inure  to  the  benefit  of  the 
abutting  owner  thereof,  and  if  the  plaintiff 
was  such  abutting  owner  thereof,  on  the 
south  side  of  said  river,  It  would  Inure  to 
her  benefit  but  only  to  the  ext«it  to  which 
the  same  was  added  to  her  land  abutting 
thereon,  and  included  In  said  southeast  quar- 
ter section,  east  of  the  60-rod  line."  It  will 
be  noticed  that  there  is  nothing  therein  that 
required  the  Jury  to  award  plaintiff  the  val- 
ue of  all  the  accretions.  The  instruction  Is 
certainly  good  as  far  as  it  went  and,  if  de- 
fendant wished  a  more  explicit  one,  it  was 
his  duty  to  have  asked  It  Aside  from  this, 
we  are  by  no  means  convinced  that  plaintiff 
was  not  entitled  to  all  the  accretions.  Her 
land,  as  well  as  that  of  tbe  adjoining  own- ' 
ers,  was  described  by  reference  Co  the  orig- 
inal government  survey.  The  meandered 
line  was  not  mentioned  In  the  conveyance. 
One  comer  of  the  government  survey  was 
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In  thtf  rlvw,  and  tbat  cwner  was  used  as 
a  point  of  description  In  tlie  yarious  convey- 
ancea.  When  the  meander  line  Is  fixed  as 
a  boundary,  and  Is  not  nsed  simply  to  de- 
fine the  courses,  distances,  and  sinuosities 
of  the  stream.  It  is  held  controlling,  and 
nothing  will  accrete  thereto.  How  much 
stronger  is  this  case,  where  all  the  convey- 
ances described  the  land  according  to  tha 
original  government  survey  1  As  sustaining 
our  conclusions,  see  Jones,  Real  Prop.  {  472; 
Gould,  Water,  p.  813;  James  v.  Howell,  41 
Ohio  St  686;  McCUntock  T.  Rogers,  U  111. 
279.  Without  at  this  time  committing  our- 
selves to  this  doctrine,  we  cite  these  cases 
to  show  that,  even  if  the  instruction  be  as 
defendant  claims,  it  is  not  without  support 
in  the  authorities.  It  is  enough  to  say  that 
the  first  point  made  seems  to  be  conclusive. 
There  was,  of  course,  certain  land  lying 
between  high-water  mark  and  the  channel 
of  the  river  that  plaintiff  did  not  own,  and 
could  not  recover  for;  but  we  have  no  means 
of  knowing  bow  much  that  was,  or,  rather, 
have  no  reason  for  saying  that  the  verdict 
as  reduced  by  the  court  Included  these  lands. 
6.  The  last  complaint  is  that  the  verdict 
is  without  support,  and  is  the  result  of  pas- 
sion, and  prejudice.  We  have  said  it  has 
support  in  all  particulars,  save  as  to  the 
amount  of  damages  allowed.  With  refer- 
ence to  this  the  court  heard  all  the  evidence, 
and  reduced  the  verdict  returned  by  the 
Jury  to  what  it  thought  was  a  proper  amount 
We  think  there  Is  such  support  that  we 
ought  not  to  interfere  either  with  the  ver- 
dict Itself,  or  the  amount  thereof.  No  prej- 
udicial error  appears,  and  the  Judgment  is 
affirmed. 


PABllBNTBB  v.  aTT  OP  MARION. 
(Supreme  Oourt  of  Iowa.     Fbb.  7,  1901.) 

yUNIOIPAIj  CORPORATIONS  —  NE»L.IQBNCB  — 
PBRSONAIi  INJURIES— SIDBWALKS—IMPROP- 
BR  USB— NOnOB— PRBSUMPTION  OP  PROPBR 
USB  — PROXIMATB  CAUSB  —  BRRONBOU8  IN- 
STRUCTION. 

1.  Under  Code,  |  753.  providing  that  cities 
and  towns  shall  have  the  care  and  control  of 
all  public  highways  and  streets,  and  shall 
cause  the  same  to  be  kept  open  and  in  repair 
and  free  from  nuisance,  an  action  against  a 
city  for  injuries  received  on  its  sidewalks  will 
lie,  since  it  imposes  a  mandatory  and  not  a 
discretionary  duty  on  municipalities,  of  keeping 
the  streets  in  repair  and  free  from  nuisances 
and  otwtmctions. 

2.  A  platform  slightly  narrower  than  the 
sidewalk  projected  out  over  the  sidewalk,  on  a 
level  with  the  second  floor  of  an  abutting  build- 
ing. The  building  was  nsed  to  store  baled  hay 
and  straw,  and  the  platform  was  nsed  In  unload- 
ing and  loading  the  bales  from  wagons  in  the 
street  below.  Astd.  that  the  platform  was  not  a 
nuisance  and  an  Mstructlon  in  itself,  so  as  to 
impose  a  liability  on  the  citv  for  permitting  it 
to  remain  and  be  used  for  the  purpose  indicat- 
ed, since  the  municipality  had  a  right  to  pre- 
sume that  it  would  be  properly  used. 

8.  A  platform  slightly  .  narrower  than  the 
sidewalk  projected  out  from  the  second  story 
of  an  abutting  building,  above  the  sidewalk. 
The  platform  was  nsed  in  loading  and  unload- 


ing bales  of  hay  and  straw  from  wagons  In  the 
street  and  sometimes  the  bales  were  thrown 
from  the  platform  into  the  street,  but  only  once 
before  had  a  bale  fallen  on  the  sidewalk.  Held 
insulBdent  to  sustain  a  finding  that  the  mu- 
nicipality had  knowledge  of  the  improper  use 
of  the  platform,  and  hence  the  city  was  not 
liable  for  the  injuries  received  by  a  bale  of 
hay  falling  from  the  platform  onto  a  person 
passing  along  the  sidewalk. 

4.  Plaintiff  was  injured  while  passing  along 
the  sidewalk  under  a  platform  projecting  from 
the  second  story  of  a  building,  by  a  bale  of 
hay  being  pushed  off  of  the  platform  into  the 
street  below  by  the  occnpant  of  the  premises, 
who  did  not  look  to  see  whether  any  one  was 
on  the  walk  below,  before  pushing  off  the  bole^ 
but  who  yelled,  "Look  out  below."  At  the 
time  the  wind  was  very  strong,  and  Uew 
against  the  front  of  the  building.  Beld,  in  an 
action  against  the  city  for  the  damage  sustain- 
ed, that,  if  the  platform  and  its  use  were  an  ob- 
struction in  the  street,  the  negligence  of  the 
occnpant  of  the  building  was  the  proximate 
cause  of  the  injury,  and  that  the  platform  was 
a  mere  condition,  and  hence  a  directed  verdict 
for  the  defendant  was  improperly  refused. 

6.  Where  plaintiff  was  injured  br  a  bale  of 
hay  falling  off  of  a  platform  which  was  built 
above,  and  slightly  narrower  than,  the  side- 
walk, and  which  was  used  for  loading  and  un- 
loading hay,  and  was  not  nsed  for  storage  pur- 
poses, an  instruction,  in  an  action  against  the 
munidpality,  that,  if  the  defendant  permitted 
the  platform  to  be  so  constructed  that  objects 
falling  therefrom  would  be  likely  to  fall  on 
people  passing  by,  defendant  would  be  liable, 
was  erroneous,  as  assuming  that  there  was  evi- 
dence tending  to  show  that  objects  were  left 
thereon  which  were  liable  to  fall  on  passers-by. 

Appeal  from  snperior  court  of  Cedar  lU^ 
Ids;  T.  M.  Olberaon,  Judge. 

Action  at  law  to  recover  damages  for  in- 
juries received  by  plaintiff  while  passlnir 
along  one  of  the  atireeta  of  defendant  city. 
Trial  to  a  Jury,  verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

O.  J.  Haas  and  Giflfen  &  Vorls,  for  appel- 
lant Rlckel,  Crocker  dc  Christie,  for  appel- 
lee. 


DEHMER,  J.  This  case  Involves  the  diffi- 
cult and  perplexing  problem  of  proximate 
care.  It  appears  that  plaintiff,  while  pass- 
ing along  one  of  the  streets  of  defendant 
city,  was  injured  by  being  stmck  with  a  bale 
of  hay  that  was  thrown  out  of  the  second 
story  of  a  building  occupied  by  one  John  It 
Bhelnheimer.  The  building  abuts  on  the 
street  In  front  of  it  is  a  sidewalk,  the  outer 
edge  of  which  Is  6  feet  and  6  Inches  from  the 
outside  wall.  Over  the  sidewalk,  and  pro- 
jecting out  from  a  level  with  the  second 
fioor,  is  a  platform  16  feet  In  length  and  & 
feet  wide.  The  bottom  of  this  platf<Nrm  is 
8  feet  and  6  Inches  above  the  sidewalk.  The 
sidewalk  and  street  itself  were  free  of  ob- 
structions^ except  as  stated.  Rhelnhelmcr 
was  dealing  in  baled  hay  and  straw,  and 
used  the  upper  story  of  the  building  as  a 
storeroom.  On  the  day  that  plaintiff  re- 
ceived her  injuries,  Bhelnheimer  went  to  the 
second  floor  of  his  building  to  ^n'ocure  a  bale 
of  hay.  It  was  a  cold  winter  day,  and  a 
strong  wind  was  blowing  from  the  north-' 
west   towards   the   front  of   the   bnllding. 
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Rhelnhelmer  polled  tbe  bale  from  Its  place, 
dracged  it  to  the  door  opening  onto  the  plat- 
form, evened  tbe  door,  stepped  to  the  edge 
of  the  platform,  at  the  same  time  saying, 
"Liook  out  below,"  and,  giving  the  bale  a 
poah  with  hand  and  knees,  threw  It  over  the 
platform.  In  its  descent  It  struck  plaintiff, 
who  was  walking  on  the  sidewalk  under- 
neath the  platform.  •  The  negligence  charged 
la  that  defendant  permitted  the  platform  to 
be  constructed  and  maintained  In  such  a 
manner  that  objects  falling  therefrom  were 
likely  to  fall  upon  and  injure  passers-by,  and 
permitted  the  owner  to  use  the  same  for  the 
purpose  of  loading  and  unloading  hay  and 
sb-aw  into  and  from  the  building,  to  the 
danger  of  those  using  the  sidewalk  and  street 
In  front  of  the  building,  without  taking  any 
steps  to  remove  or  prevent  the  same. 

The  defendant's  liability  must  be  predi- 
cated on  section  753  of  the  Code,  aa  follows: 
"They  diall  have  the  care,  supervision  and 
eoatni  of  all  public  highways  and  streets, 
*  *  *  and  shall  cause  tbe  same  to  be 
kept  open  and  In  repair  and  free  team  nui- 
sances." But  for  this  section,  there  would 
be  no  liability.  It  is  a  general  rule  that.  In 
the  absence  of  statute,  no  action  lies  against 
a  quasi  municipal  corporation  for  breach  of 
a  corporate  duty.  In  this  state  it  is  held 
.  that  the  duty  of  keeping  streets  in  repair 
and  free  from  nuisance  is  not  discretionary, 
and  that  a  city  is  liable  for  damages  result- 
ing from  an  Injury  caused  by  failure  to  ob- 
serve the  mandate  at  the  law.  Collins  v. 
City  of  Council  Bluffs,  82  Iowa,  824;  Rowell 
V.  Williams,  29  Iowa,  210.  What,  then,  waa 
the  duty  at  the  city?  Manifestly,  to  ke^  its 
streets  lif  repair,  free  from  nuisance,  and  In 
a  reasonably  safe  condition  for  public  traveL 
The  platform  boUt  out  from  tbe  second  stoiy 
of  the  building  in  no  way  impeded  public 
traveL  In  itself,  It  was  not  a  menace  to  per- 
sons using  tbe  street  There  was  no  danger 
of  its  falling  on  the  public,  in  any  way  in- 
juring It  Had  it  been  used  as  a  place  for 
storing  bales  of  hay  that  were  liable  to  fall 
off  and  Injure  the  public,  by  reason  of  its  be- 
ing narrower  than  tbe  sidewalk  below,  and 
this  condition  were  lutown  to  the  dty,  or 
ought  to  have  been  known  in  the  exercise  of 
reasonabto  care  and  diligence,  there  would 
have  beeo  a  liability  on  tbe  part  of  the  city. 
But  tbat  Is  not  the  case  before  us.  Here 
the  plaintiff  was  injured  by  reason  of  the 
carelessness  and  negligence  of  Rheinhelmer 
In  throwing  the  bale  of  hay  from  the  second 
story  to  the  sidewalk.  The  accident  was 
just  as  likely  to  happen  in  the  absence  of  a 
platform  as  with  It  The  platform.  In  Itself, 
was  not  a  nuisance  or  an  obstruction  to 
travel;  and  no  one  had  reason  to  suppose 
tbat  the  owner  of  the  building  would  push 
bales  of  hay  out  to  the  edge  thereof,  and  al- 
low them  to  drop  on  passers-by.  They  could 
as  well  anticipate  that  the  owner  of  any 
building  with  more  than  one  story  is  likely 
to  carelessly  throw  objects  out  of  the  doors 


and  windows  thereof,  and  Injure  passers-by. 
Had  the  platform  Itself  been  a  nuisance  to 
persons  using  the  street  It  may  be  that  the 
mora  tact  that  Rheinhelmer's  negligence  con- 
curred with  that  of  the  city  in  producing 
the  wrong  would  be  no  defense;  for  it  is 
w^  settled  that  the  mere  fact  that  some 
other  cause  operates  with  the  negligence  of 
tbe  defendant  to  produce  the  Injury  com- 
plained of  does  not  relieve  the  defendant  of 
liability.  Hla  original  wrong,  concurring 
with  some  other  cause,  and  both  <q;)eratlng 
proximately  at  the  same  time  In  producing 
the  injury,  makes  him  liable,  whether  that 
other  cause  was  one  tor  which  the  defendant 
was  resi>onslble  or  not  Gould  v.  Bchermer, 
101  lovni,  582,  70  N.  W.  697,  and  cases  cited. 
But  before  this  rule  wUl  apply,  it  must  be 
found  that  the  defendant  was  itself  negli- 
gent  and  that  but  for  Its  negligence  the  ac- 
cident would  not  have  happened.  Negli- 
gence is  not  a  proximate  cause,  unless  it  be 
'found  that  the  Injury  would  not  have  hap- 
pened but  for  that  negligence.  Campbell  v. 
City  of  StUIwater,  82  Minn.  808,  20  N.  W. 
820.  Tbere  was  no  negligence  In  allowing 
the  platform  to  remain  in  the  condition  in 
which  it  waa  constructed.  Danger  could 
only  be  apprehended  fTOm  the  improper  use 
thereof,  and,  unless  the  defendant  had  or 
ought  to  have  had  notice  of  this  use,  it  waa 
guilty  of  no  negligence.  An  accident  is  dis- 
tinguishable from  a  case  of  n^llgence  in 
this:  that  the  former  is  an  unusual  result- 
one  which  reasonable  and  careful  human 
foresight  could  not  have  apprehended,  and 
which,  under  the  circumstances,  such  care 
and  foresight  could  not  have  guarded 
against  Handelun  v.  Hallway  Co.,  72  Iowa, 
709,  82  N.  W.  4;  Oowley  v.  Railroad  Co.,  65 
Iowa,  658,  20  N.  W.  467,  22  N.  W.  918.  De- 
fendant vras  not  bound  to  anticipate  the  neg- 
ligent act  of  a  third  party,  and  it  seems  clear 
to  us  that  there  was  no  negligence  In  simply 
permitting  the  platform  to  .remain  in  the 
condition  it  vras  in.  What  then,  was  the 
act  that  caused  the  injury?  Manifestly,  the 
negllgoit  act  of  Rheinhelmer  in  throwing  the 
bale  of  hay  to  the  sidewalk,  along  which 
people  had  tbe  right  to  pass,  without  looking 
to  see  if  any  one  was  coming  who  might  be 
struck  by  the  descending  hay.  The  platform 
was  a  condition,  and  not  a  cause  of  the  ac- 
cident If  it  had  been  wider,  perhaps,  the 
injury  would  not  have  happened;  but  in  the 
condition  It  was  in,  it  was  not  of  itself  dan- 
gerous. In  all  the  cases  relied  on  by  appel- 
lee, the  defendant  was  negligent  and  his 
negligence  concurred  in  producing  the  in- 
jury. The  mere  fact  that  Rheinhelmer  used 
the  platform  for  loading  and  unloading  hay 
would  not  make  It  dangerous.  Nor  would 
the  fact  that  he  had  theretofore  thrown 
bundles  from  this  platform  Into  the  street 
give  the  dty  notice  tbat  he  waa  likely  at 
some  time  to  push  one  off  the  edge  of  the 
platform  that  would  be  carried  by  the  wind 
back  onto  a  passer-by.    Properly  used,  tbe 
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platform  waa  not  a  menace  to  any  one.  The 
evidence  tends  to  show  that,  while  Rheln- 
belmer  sometimes  threw  baled  hay  from  the 
platform  Into  the  street,  he  never  but  once 
before  so  threw  It  that  It  landed  on  the  side- 
walk. Tme,  he  frequently  used  it  in  load- 
ing and  unloading  wagons,  whlcb  In  Itself 
was  not  dangerous,  and,  no  doubt,  could  not 
be  prohibited  by  the  dty;  but  he  rarely  threw 
bales  down  onto  the  street,  and  but  once  so 
threw  them  as  to  strike  on  the  sidewalk. 
With  proper  care  on  his  part  there  was  no 
danger  to  passers-by;  and  the  city,  in  the 
absence  of  notice  to  the  contrary,  had  the 
right  to  assume  that  be  would  use  that  de- 
gree of  care.  Such  notice  as  it  had  of  the 
use  was  not  sufficient  to  charge  it  with 
knowledge  that  he  was  making  a  nuisance 
of  the  placev  and  was  likely  to  Injure  passers- 
by. 

But,  if  we  assume  that  the  dty  was  neg- 
ligent in  allowing  the  platform  to  remain  In 
the  manner  shown.  It  by  no  means  follows 
that  it  Is  Uable  to  the  plaintiff.  It  must 
also  appear  that  this  negligence  contributed 
proximately  to  produce  the  Injury.  The  gen- 
eral rule  as  to  concurring  causes  has  already 
been  stated,  and  It  appears  therefrom  that, 
to  hold  defendant  responsible,  It  must  appear 
that  his  negligence  was  one  of  the  direct  and 
proxlmata  causes  of  the  Injury.  Judge  Ooo- 
ley  states.  In  his  work  on  Torts,  the  rule  of 
proximate  cause  very  dearly,  and  we  embody 
his  statement  found  on  pages  76  and  77  as 
the  doctrine  of  this  opinion.  He  says:  "If 
an  Injury  has  resulted  in  consequence  of  a 
certain  act  or  omission,  but  only  through  or 
by  means  of  some  intervening  cause,  from 
which  last  cause  the  injury  followed  as  a 
direct  and  immediate  consequence,  the  law 
will  refer  the  damage  to  the  last  or  proximate 
causes  and  refuse  to  trace  it  to  that  which 
was  the  more  remote."  Cooley,  Torts  (2d 
Ed.)  p.  7&  "If  the  original  wrong  only  be- 
comes injurious  in  consequence  of  the  inter- 
vention of  some  distinct  and  wrongful  act 
or  omission  by  another,  the  injury  shall  be 
Imputed  to  the  last  wrong,  as  the  proximate 
cause,  and  not  to  that  which  was  more  re- 
mote." When  there  Is  an  Intervening  cause 
between  defendant's  negligence  and  plain- 
tiff's Injury,  the  rule  relieving  the  defend- 
ant from  responsibility  seems  to  be  that  this 
Intervening  cause  must  be  either  a  super- 
seding or  a  responsible  one.  It  Is  a  supersed- 
ing cause,  whether  intelligent  or  not.  If  it 
BO  entirely  supersedes  the  operation  of  de- 
fendant's negligence  that  it  alone,  without 
his  negligence  contributing  in  the  slightest 
degree,  produces  the  Injury.  It  is  a  responsi- 
ble one  If  it  It  the  culpable  act  of  a  human 
being  who  Is  legally  responsible  for  such 
act  Tlie  defendant's  negligence  is  not  deem- 
ed the  proximate  cause  of  the  injury  when 
the  connection  Is  thus  actually  broken  by  a  re- 
sponsible cause.  Shear.  &  R.  Neg.  (1st  Ekl.) 
i  32.  In  applying  this  rule,  or  exception.  It 
may  be.  to  concurring  cause.  It  la  very  gen- 


erally held  that  even  If  there  be  negligence 
in  some  degree  on  the  part  of  the  defendant 
still  It  cannot  ordinarily  be  said  to  be  the 
proximate  cause  of  an  Injury,  when  the  neg- 
ligence of  another  human  agency  has  Inter- 
vened and  directly  inflicted  the  injury. 
Schefler  v.  Railroad  Co.,  105  U.  S.  210,  26 
L.  Ed.  1076;  Lewis  v.  Railway  Co^  M  Mich. 
66,  19  N.  W.  744;  De  Oamp  y.  City  of  Sioux 
City,  74  Iowa,  392,  87  N.  W.  971;  Cuff  v. 
Balbroad  Co.,  85  N.  J.  Law,  32;  Selleck  r. 
Ballway  Co.,  68  Mich.  196,  24  N.  W.  774; 
McClaln  V.  Incorporated  Town  of  Garden 
Grove,  83  Iowa,  236,  48  N.  W.  1031;  Nell- 
son  V.  Gilbert  69  Iowa.  691.  23  N.  W.  666; 
Liming  V.  Ralboad  Co.,  81  Iowa.  216,  47  N.  W. 
66;  Ward  v.  Railroad  Co.,  97  Iowa.  60,  65 
N.  W.  990.  With  possibly  one  exception, 
all  our  cases  may  be  barmonleed  In  accord 
with  the  two  rules  above  announced;  that  is, 
the  one  quoted  from  the  Gould  Case,  and  the 
one  from  Shear.  &  R.  Neg.  In  Stanley  v. 
City  of  Davenport  M  Iowa,  4d3,  2  N.  W. 
1064,  6  N.  W.  706,  the  city  was  held  liable 
because  It  allowed  a  steam  motor  to  be  used 
on  Its  streets,  that  allowed  steam  to  escape 
and  frighten  plalntitrs  horses.  The  question 
of  proximate  cause  was  not  Involved  or  de- 
cided. Under  the  Issues  in  that  case,  there 
was  no  question  of  defendant's  liability.  In 
Rowell  V.  Williams,  29  Iowa,  210,  there  was 
an  open  and  notorious  obstruction  of  the 
street  created  by  a  third  party,  it  is  true; 
but  the  defect  in  the  street  was  unquestiona- 
bly the  proximate  cause  of  the  Injury.  In 
Oason  V.  aty  of  Ottumwa,  102  Iowa,  99,  71 
N.  W.  192,  an  unfastened  billboard  resting 
against  the  side  of  a  building  blew  over  on 
plaintiff;  and  the  dty  was  held  req>onsible 
and  liable  because  It  was  negligent  in  allow- 
ing the  blUboaitl  to  remain  In  the  condition 
In  which  It  was  found,  as  It  endangered 
travel;  No  culpable  human  agency  Interven- 
ed between  defendant's  negligence  and  the  re- 
sulting Injury.  In  Gknild  v.  Schenner,  101 
Iowa,  682,  70  N.  W.  697,  the  negligence  of 
defendant  was  proved,  and  the  Intervening 
cause  was  one  for  which  no  human  being 
was  responsible.  Moreover,  this  intervening 
cause  did  not  of  Itself  produce  the  Injury. 
The  same  may  be  said  of  Langhammer  v. 
City  of  Manchester,  99  Iowa.  296,  68  N.  W. 
688;  Pratt  v.  Railway  Co.,  107  Iowa,  287, 
77  N.  W.  1064;  Harvey  v.  City  of  Clarinda 
aowa)  82  N.  W.  994;  Waltod  v.  Webster  Co. 
(Iowa)  81  N.  W.  6ea  In  the  Garden  Grove 
Case  it  was  held  that  the  town  was  undor 
no  obligation  to  provide  Its  bridges  with  rail- 
ings that  would  resist  the  weight  of  a  horse 
precipitated  suddenly  against  It  and  that  un- 
der the  facts  of  that  case  the  condition  of  the 
railing  and  the  narrowness  of  the  bridge  were 
not  the  proximate  cause  of  the  injury.  In 
De  Camp  v.  City  of  Sioux  City,  74  Iowa,  392, 
87  N.  W.  971,  there  was  a  responsible  Inter- 
vening cause,  and  the  city  was  held  not  lia- 
ble. In  E^napp  v.  Railroad  Co.,  66  Iowa,  94, 
21  N.  W.  198,  there  was  an  Irresponsible 
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agency  intervening;  but  plaintiff  was  allowed 
to  recover  on  the  tlieory  tbat  defendant's 
negligence  was  the  proximate  cause,  follow- 
ing the  Squib  Case  (Scott  v.  Shepherd)  2  W. 
BL  802.  What  Is  said  in  that  case  about 
concurring  cause  is  purely  dictum,  and  really 
at  variance  with  the  final  conclusion  readied. 
Chief  Justice  Shaw's  definition  of  "proximate 
cause"  and  "concurring  negligence,"  quoted 
in  that  opinion,  has  been  quite  generally  dis- 
approved. In  Langbammer  v.  City  of  Man- 
chester, 09  Iowa,  295,  68  N.  W.  688,  there 
were  two  causes  contributing  to  the  injury, 
for  one  of  which,  only,  defendant  was  respon- 
sible. We  approved  an  Instruction  to  the 
effect  that  plaintiff  might  recover  In  case  of 
concurring  cause  if  he  showed  that  the  injury 
would  not  have  happened  but  for  defendant's 
negligence.  In  that  case  there  was  a  coat- 
ing of  Ice  on  a  slanting  sidewalk,  resulting 
from  a  storm  the  night  before  plaintiff  re- 
ceived her  injuries.  BUven  v.  City  of  Sioux 
City,  85  Iowa,  346,  B2  N.  W.  246,  was  another 
billboard  case,  and  the  intervening  cause  was 
not  a  responsible  one.  We  will  not  take  the 
time  or  space  needed  to  refer  to  other  cases. 
They  may  all  be  harmonized  by  applying  the 
rules  heretofore   announced. 

To  avoid  misunderstanding,  it  is  well  per- 
haps to  state  in  a  brief  way  our  conclusions, 
as  follows:  (1)  The  platform  Itself  was  nei- 
ther a  nuisance  lior  an  obstruction.  (2) 
If  properly  used,  as  defendant  had  the  right 
to  suppose  it  would  be.  Its  use  did  not  make 
It  a  nuisance.  (3)  If  Improperly  used,  in 
such  a  manner  as  to  make  it  a  nuisance,  the 
city  was  not  responsible  until  it  bad,  or 
ought  to  have  had,  notice  or  knowledge  of 
its  Improper  use.  (4)  If  the  platform  was 
an  obstractlon  or  nuisance,  still,  as  Rhein- 
heimer's  act  was  manifestly  a  negligent  one, 
for  which  he  alone  is  responsible,  the  con- 
nection between  defendant's  wrong  and  the 
Injury  was  broken,  and  Rhelnheimer's 
wrong,  nnder  the  facts  shown,  became  the 
proximate  and  eflSclent  cause.  The  platform 
under  such  circumstances  was  a  mere  condi- 
tion, and  the  accident  was  as  likely  to  fol- 
low without  the  platform  as  with  It  It  should 
also  be  constantly  borne  in  mind  that  there 
is  no  evidence  to  show  that  Rbeinhelmer  so 
used  the  platform  as  to  make  a  nuisance 
thereof.  He  had  the  right  to  back  wagons 
up  to  his  building  for  the  purpose  of  load- 
ing and  unloading  them,  provided  he  did  not 
obstruct  travel  for  an  unreasonable  length 
of  time,  and  did  nothing  to  unreasonably  en- 
danger passers-by.  So  long  as  he  used  the 
platform  for  loading  and  unloading  wagons 
backed  up  or  under  it,  he  was  doing  no  wrong. 
He  could  not,  of  course,  use  the  platform  as 
a  place  of  storage;  and  if  he  placed  bales 
thereon,  tbat  were  likely  to  fall  and  injure 
passers-by,  with  the  knowledge  of  the  dty, 
the  city  would,  no  doubt  be  responsible.  It 
may  be  (although  we  do  not  decide  the  point) 
tbat  if  he  (Rbeinhelmer)  persistently  or  con- 
tinuously threw  bales  of  hay  from  the  sec- 


ond story  of  bis  building  to  the  sidewalk 
below,  with  the  knowledge,  express  or  im- 
plied, of  the  city,  and  thereby  endangered 
the  safety  of  persons  using  the  streets,  and 
the  city  failed  to  use  reasonable  care  to  stop 
this  dangerous  use,  it  would  be  liable.  But 
the  facts  do  not  Justify  the  conclusion  tbat 
the  city  bad  knowledge  of  the  dangerous  use 
of  the  platform.  But  once  before,  if  at  all. 
was  this  platform  used  in  sucb  a  manner  as 
to  endanger  the  safety  of  those  using  the 
sldewallc  We  doubt  very  much  if  the  city 
could  have  interfered  with  the  use  of  the 
platform  as  a  place  for  loading  or  imloading 
hay,  but  however  this  may  be.  It  was  not 
bound  for  any  negligent  or  Improper  use 
thereof  unless  it  had,  or  ought  to  have  liad, 
notice  or  knowledge  thereof,  and  an  oppoi> 
tunlty  to  prevent  the  same.  There  was  not 
sufficient  evidence  to  justify  the  Jury  In  find- 
ing that  it  was  so  used  as  to  be  a  nuisance, 
or  that  if  so  used,  the  city  had  notice  or 
knowledge  thereof.  For  these  reasons  the 
defendant's  motion  tor  a  directed  verdict  at 
the  conclusion  of  plaintifTs  evidence  should 
have  been  sustained. 

2.  The  trial  court  instructed  the  Jury  as 
follows:  "You  are  Instructed  that  it  was  the 
duty  of  the  defendant  to  keep  the  street  and 
sidewalk  where  the  accident  occurred  in  a 
reasonably  safe  condition  for  pedestrians 
passing  along  the  same,  and  free  from  ob- 
structions. As  applied  to  this  case,  if  you 
find  from  the  evidence  that  the  defendant  neg- 
ligently suffered  and  permitted  a  platform 
to  be  constructed  from  the  second  story  of  a 
building  upon  said  street  In  such  a  manner 
that  the  same  projected  over  a  portion  of  the 
sidewalk,  so  that  object*  falling  therefrom 
would  be  likely  to  fall  upon  the  heads  of 
passers-by,  and  that  the  defendant  suffered 
and  permitted  the  ovmer  or  occupant  of  such 
building  to  keep  up  and  maintain  the  same 
in  such  condition,  and  also  to  use  the  same 
for  the  purpose  of  loading  and  unloading  bal- 
ed hay  and  straw,  or  to  pass  the  same  in  or 
out  of  the  building,  and  that  in  so  doing  the 
same  was  thrown  from  said  platform  upon 
said  sidewalk,  or  a  portion  thereof,  in  sucb 
a  manner  as  to  endanger  pedestrians  passing 
along  said  sidewalk  in  the  exercise  of  or- 
dinary care,  and  constituted  an  obstruction 
to  said  sidewalk,  and  tbat  sucb  condition  and 
use  bad  continued  for  a  long  time  prior  to 
the  injury  to  the  plaintiff,  and  that  the  con- 
dition of  said  platform  igid  its  construction 
and  use  was  public,  and  of  such  character, 
and  bad  continued  for  such  a  length  of  time 
prior  to  the  injury,  tbat  the  defendant  in 
the  exercise  of  ordinary  care,*  would  have 
known  of  such  construction  and  use,  and  have 
prevented  its  continuance,  before  the  time 
of  the  plaintiff's  Injury,  and  tbat  while  the 
plaintiff  was  passing  along  said  sidewalk,  us- 
ing ordinary  care,  a  bale  of  hay  was  dropped 
from  said  platform,  and  that  the  same  fell 
upon  the  plaintiff  and  injured  her,  then  and 
in  that  event  your  verdict  should  be  for  the 
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plaintiff,*  Tlie  wliole  of  tbe  Instruction,  and 
particularly  that  part  italicized,  is  made  the 
ba^s  of  an  assignment  of  error.  For  the 
reasons  already  pointed  out,  'we  think  it  was 
erroneous.  It  was  also  enroneotis  (or  the  rea- 
son that  it  assumes  there  was  evidence  tend- 
ing to  show  that  objects  were  nsed  or  Icept 
thereon  that  were  likely  to  tall  on  the  heads 
of  paasers-by.  Agraln,  the  use  of  the  same  tor 
tbe  purpose  of  loading  and  unloading  hay. 
or  for  passing  tbe  same  in  or  out  of  tbe 
building,  did  not  of  Itself  render  It  a  nui- 
sance. 

Other  questions  are  dlscassed,  that  we  will 
not  consider,  for  tbe  reason  that  the  forego- 
ing seems  to  dispose  of  the  case.    EeTersed. 


JOHNSON  T.  JOHNSON  et  aL 

(Supreme  Ctonrt  of  Michigan.    Feb.  12,  1901.) 

HUSBAND  AND   WIFB-SEPARATION— HOUSB- 
HOLD  OOODS.  . 

A  wife,  on  leaving  her  home  for  alleged 
misconduct  on  the  part  of  her  hnsband,  cannot 
take  from  the  homestead  household  goods  with- 
out his  consent.  The  court  of  chancery  alone 
has  Jurisdiction  to  determine,  in  a  dlTorce 
case,  how  much  of  the  husband's  property 
should  be  decreed  to  the  wife. 

Error  to  circuit  court.  Eaton  county;  CHem- 
ent  Smitb,  Judge. 

Action  by  Peter  R.  Johnson  against  Lucy 
M.  Johnson  and  others.  Verdict  for  defend- 
ants, and  plalntifr  brings  error.    Reversed. 

Plaintiff  and  defendant  Lucy  are  husband 
and  wife.  Both  had  been  married  before. 
She  bad  several  children  by  her  former  mar- 
riage. He  had  none.  At  the  time  of  tbe 
trial  be  was  79  years  old,  and  she  64.  When 
tbe  difficulty  arose  between  them  they  bad 
been  married  and  lived  together  8  years. 
The  defendant  Mildred  Porter  Is  the  daugh- 
ter of  defendant  by  her  former  marriage.  De- 
fendant Marlon  Porter  is  her  husband.  At  tbe 
time  they  separated  she  took  with  her  some 
of  the  household  goods.  In  removing  tbe 
goods  she  was  assisted  by  the  other  defend- 
ants. Plaintiff  brought  this  action  of  re- 
plevin to  recover  the  goods.  The  theory  of 
the  plaintiff  is  that  tbe  wife,  on  separating 
from  ber  husband,  cannot  take  any  of  the 
household  goods  trova  his  home.  The  the- 
ory of  tbe  defendant  is  that  the  plaintiCF's 
wife  was  driven  from  his  home  by  such 
cruel  conduct  and  the  use  of  such  vile  lan- 
guage that  it  was  not  safe  for  her  to  remain 
longer  with  him,  and  that  his  acts  in  driving 
ber  from  him  amounted  to  desertion  <»i  bis 
part  Tbe  case  was  submitted  to  tbe  Jury 
on  the  latter  theory,  who  found  a  verdict 
for  the  defendants.  Plaintiff  admits  having 
nsed  towards  ber  vile  and  opprobrious  ep- 
ithets. The  testimony  on  the  part  of  the  de- 
fendants, if  believed  by  the  Jury,  supports 
the  conclusion  fliat  she  was  Justlfled  in  leav- 
ing him,  that  it  was  not  safe  for  ber  to  longer 
remain,  and  that  he  told  her  to  take  ber 


things  and  depart    It  la  not  necessary  to 
state  the  testimony  in  detalL 

W.  A.  Ck>utta  and  Garry  O.  Fox,  for  ap- 
pellant J.  M.  a  Smith  and  Powen  ft  Stlne, 
for  appellees. 

GRANT.  J.  (after  stating  the  facts).  The 
questlMi  presented  is,  can  a  husband  maintain 
replevin  against  his  wife  for  goods  taken  by 
her  from  his  home,  where  his  treatment  was 
such  as  to  Justify  her  leaving  him.  and  would 
amount  to  desertion  on  bis  part?  It  was  de- 
cided in  Smitb  V.  Smith,  62  Mich.  688,  18  N. 
W.  S47,  that  the  husband  cannot  maintain 
replevin  for  such  goods  when  he  has  aban- 
doned bis  wife.  In  Warner  v.  Warner,  64 
Mich.  492,  20  N.  W.  657,  It  was  held  that 
under  circumstances  similar  to  those  In  the 
present  case,  tbe  husband,  and  not  the  wife, 
was  guilty  of  desertion.  These  cases,  bow- 
ever,  do  not  touch  tbe  question  now  present- 
ed. The  court  of  chancery  alone  has  Jiurls- 
diction  in  divorce  cases,  and  the  determina- 
tion of  bow  much  of  the  husband's  property 
shall,  upon  a  divorce  obtained  by  the  wife,  be 
decreed  to  ber.  She  cannot,  on  leaving  tbe 
home  tor  alleged  misconduct  on  his  part,  take 
from  the  homestead  the  household  goods, 
without  tbe  consent  of  her  husband.  There 
was  evidence  tending  to  show  that  plaintiff 
gave  permission  to  bis  wife  to  take  away  the 
property.  If  this  were  so,  she  was  rightly 
in  possession,  and  be  could  not  maintain  re- 
plevin for  It  at  least  without  demand.  Judg- 
ment reversed,  and  new  trial  ordered.  The 
other  Justices  concurred. 


8MELSER  et  al.   v.  BOARD  OF  SCHOOL 

iNSPEcrroRS  of  big  prairie  TP. 

(Supreme  Oourt  of  Michigan.    Feb.  12,  1901.) 

SCHOOLS  AND  SCHOOL  DISTRICTS— ORBATINO 
NBW   DUrrRIOT-PROCBBDINaS. 

1.  The  action  of  school  inspectors  in  detach- 
ing territory  from  two  school  districts  and 
creating  a  new  district  should  not  be  vacated 
for  want  of  sufficient  notice  where  it  appears 
that  the  lO-days  notice  of  the  time  ana  place 
of  the  meeting  stating  the  proposed  altera- 
tion was  given  by  the  town  clerk  by  posting 
such  notice  in  three  public  places,  as  required 
by  Oomp.  Laws,  S  4668L  ana  that  snch  notice, 
with  due  proof  of  postmg,  was  on  file  in  the 
clerk's  office  when  the  board  met,  though  the 
clerk's  minutes  do  not  show  that  such  notice 
was  jgiven. 

2.  The  action  of  school  inspectors  in  detach- 
ing territory  from  two  sdiool  districts  and 
forming  a  new  district  by  one  and  tbe  same 
motion,  after  parties  interested  have  had  am- 
ple opportunity  to  be  heard  on  both  questions. 

Error  to  drenlt  court.  Newaygo  connty; 
Lewis  G.  Palmer,  Judge. 

Ortlorarl.  on  tbe  relation  of  Joseph  Smel- 
ser  and  others,  to  review  the  proceedings  of 
the  board  of  school  inspectora  of  the  town- 
ship of  Big  Prairie.  Tbe  i>roceedingB  of  the 
inspectors  were  quashed,  and  they  bring  er- 
ror.   Reversed. 
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John  Harwood  (George  Luton,  of  counsel), 
(or  appellants.    Joseph  Barton,  for  appellees. 

LONG,  J.  On  November  26,  1897,  82  tax- 
payers of  school  districts  Nos.  2  and  8  of  the 
township  of  Big  Prairie  presented  a  petition 
to  the  board  of  school  inspectors  of  said 
toiwnahlp,  asking  them  to  alter  and  change 
the  boundaries  of  said  districts  so  as  to  make 
three  districts,  to  be  numbered  2,  8,  and  4. 
The  board  met  In  pursuance  to  a  notice  given, 
and  granted  the  prayer  of  the  petition.  The 
action  of  the  board  was  removed  to  the  cir- 
cuit court  of  Newaygo  county  by  writ  of  certi- 
orari, where  the  proceedings  of  the  board 
were  quashed.  The  case  comes  Into  this 
court  by  writ  of  error.  All  that  appears  from 
the  records  of  the  school  Inspectors  is  as 
follows:  "Minutes  of  the  meeting  of  board 
of  sdimd  Inspectors  of  the  township  of  Big 
Prairie,  state  of  Michigan:  Board  met  at 
the  clerk's  office  pursuant  to  call.  Present: 
John  B.  Webster,  William  8.  UUey,  school 
inspectors,  and  Ohas.  P.  IXiBton,  township 
clerk.  The  chairman  read  a  petition  to  de- 
tach the  foUpwing  sections  and  parts  of  sec- 
tions from  school  district  No.  2,  to  wit:  Sec- 
tion No.  20;  east  half  of  section  19;  also 
northeast  quarter  of  northeast  of  section  29; 
also  northwest  quarter  of  northwest  quarter, 
and  also  east  half  of  the  northwest  quarter, 
also  southwest  quarter  of  northwest  quarter; 
also  lots  No.  6  and  6  of  section  28;  all  of 
section  21,  on  east  side  of  Muskegon  river, 
except  lot  No.  1;  also  lots  No.  7  and  8  of 
section  22;  also  lot  No.  8  of  section  27,— all 
of  school  district  No.  2,  be  Joined  with  the 
west  half  of  section  16  and  all  of  section  No. 
17,  except  the  northwest  quarter  of  the  north- 
east quarter  of  the  north  half  of  the  north- 
west quarter,  sixteen  acres,  on  the  west  side 
of  the  southwest  quarter  of  the  northwest 
quarter  of  school  district  Na  3,  to  form  school 
district  No.  4;  and  the  ballot,  being  taken, 
resulted  as  follows:  Two  In  favor  of  grant- 
ing the  prayer  of  petitioners,  and  one  against, 
and  It  was  declared  carried."  Tbe  record 
does  not  show  the  grounds  upon  which  the 
circuit  Judge  vacated  the  order  made  by  the 
school  Inspectors.  The  affidavit  upon  which 
the  writ  of  certiorari  was  Issued  in  the  court 
below  sets  up  the  petition  made  to  the  school 
Inspectors,  and  the  action  of  the  board 
thereon,  and  assigns  as  error  (1)  that  there 
is  nothing  in  the  record  to  show  the  post- 
ing of  the  notices  required  by  law  to  give 
authority  for  holding  such  meeting;  (2)  that 
there  Is  nothing  in  the  record  to  show  the 
proof  of  posting  of  said  notices  prior  to  said 
action  of  said  board;  (3)  that  the  action  of 
said  board  of  school  Inspectors  in  undertak- 
ing to  detach  from  one  or  more  districts  and 
add  to  or  combining  form  another  district, 
being  done  by  one  and  the  same  motion- or 
resolution,  la  void;  (4)  that  there  Is  noth- 
ing In  the  record  to  show  the  consideration 
of  a  certain  remonstrance  signed  by  resi- 
dents and  freeholders  of  said  district,  and 


filed  with  said  board  prior  to  said  action; 
(5)  that  said  action  of  said  board  was  preju- 
diced, and,  by  reason  of  such  prejudice,  was 
wrong,  and  not  for  the  best  Interests  of  said 
district  or  districts. 

In  the  return  made  by  the  board  it  Is  cer- 
tified by  the  clerk  that  on  the  20tb  day  pt 
November  he  posted  up  three  notices  In 
public  places  In  the  township  of  Big  Prairie. 
The  affidavit  for  the  writ  of  certiorari  sets 
out  the  notice  for  the  meeting  of  tbe  board. 
In  which  it  Is  stated  that  on  the  2d  day  of 
December,  1890,  at  the  hour  of  2  o'clock  In 
the  afternoon,  the  board  of  school  inspectors 
met  pursuant  to  notice  at  the  office  of  the 
township  clerk  for  the  purpose  of  consider- 
ing a  petition,  signed  by  Mary  French  and 
81  other  resident  taxpayers,  to  detach  from 
school  dlstricf  No.  2  certain  territory  therein 
named,  to  form  school  district  No.  4^  and 
also  from  school  district  No.  8  certain  terri- 
tory therein  named,  to  form  school  district 
No.  4.  The  affidavit  of  the  township  clerk 
also  states  that  he  posted  one  of  these  no- 
tices on  the  school  door  of  district  No.  2, 
and  one  on  the  school  door  of  school  district 
No.  8;  and  the  return  shows  that  he  posted 
one  on  the  post-office  door,  which  was  situ- 
ate within  the  boundaries  of  school  district 
No.  4  as  formed  at  said  meeting.  The  clerk 
of  the  board  and  Mr.  Webster,  one  of  the 
school  Inspectors,  make  return  that  they 
knew  of  the  posting  of  the  notices,  and  that 
proof  of  posting  of  said  notices  was  on  file 
in  the  clerk's  office  at  the  time  of  said  meet- 
ing of  the  board  of  inspectors  when  It  was 
in  session  on  December  2,  1890.  Mr.  Utley 
makes  another  return,  under  oath,  that  the 
return  of  the  other  two  Inspectors  to  un- 
true. In  stating  that  the  notices  and  proof 
of  posting  the  same  were  before  tbe  board 
at  Its  meeting.  He  stated  further  that  there 
was  no  notice  or  copy  thereof,  nor  proof  of 
posting,  before  the  board  at  the  time  of  the 
meeting,  of  which  he  (ITtley)  had  any  knowl- 
edge. The  return  of  one  inspector  and  the 
township  clerk  we  think  must  be  taken  as 
the  return  of  the  board.  It  is  apparent  that 
Mr.  Utley  refused  to  vote  with  the  other 
two  on  the  action  taken,  but  voted  against 
the  formation  of  the  new  district  Taking 
tbe  return  of  one  Inspector  and  the  town- 
ship clerk  as  true,  it  appears  that  at  the 
time  of  the  meeting  held  on  December  2d 
the  notice  had  been  given,  and  that  due 
proof  of  posting  of  the  same  as  required  by 
the  statute  was  on  file  In  the  clerk's  office. 
This  was  the  IS-days  notice  the  statute  re- 
quires (Oomp.  Laws,  |  4663)  which  provides 
that,  "whenever  the  board  of  school  inspect- 
ors shall  contemplate  an  alteration  of  the 
boundaries  of  a  district,  the  township  clerk 
*  *  *  shall  give  at  least  ten  days'  notice 
of  the  time  and  place  of  the  meeting  of  the 
Inspectors  and  the  alterations  proposed  by 
posting  such  notice  In  three  public  places 
in  the  township  or  townshtpo,  one  of  which 
notices  shall  be  in  each  district  that  may  b» 
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affected  by  such  alterations,"  etc.  Accord- 
ing to  tbe  return  of  the  clerk  and  inspector, 
Webster, '  this  statute  was  compiled  with. 
The  second  objection  of  relators,  therefore, 
has  no  force. 

The  third  objection,  that  the  rights  of  the 
parties  were  Injuriously  affected  by  the  de- 
taching of  territory  from  each  of  these  dis- 
tricts and  the  formation  of  the  fourth  by 
one  and  the  same  motion,  cannot  be  sustain- 
ed. A  remonstrance  had  been  presented  by 
a  large  number  of  taxpayers  of  the  two  dis- 
tricts. The  persons  remonstrating  had  an 
opportunity  to  be  heard  upon  both  the  de- 
taching of  territory  and  the  formation  of 
tbe  new  district.  A  somewhat  similar  ques- 
tion was  raised  in  Dozey  t.  School  Inspect- 
ors, 67  Mich.  601,  86  N.  W.  170.  In  that  case 
the  board  of  school  inspectors  met  under 
one  notice  and  at  one  meeting,  but  by  sepa- 
rate action  detached  lands  from  one  sep- 
arate school  district  and  attached  them  to 
another  district  It  was  said  by  the  court: 
"In  relation  to  this  last  question  or  objec- 
tion, it  appears  that  the  board  voted  sepa- 
rately upon  the  question  of  detaching  the 
territory  from  each  district,  and  those  per- 
sons present  bad  ample  opportunity  of  being 
heard  upon  the  proposition.  There  was  no 
such  connection  between  the  two  hearings 
or  the  action  upon  the  proposed  detach- 
ments of  territory  as  to  lead  to  any  confu- 
sion or  prejudice  as  to  the  rights  of  those 
interested."  In  the  present  case  the  proceed- 
ings were  declared  carried  in  one  motion,  but 
we  are  unable  to  see  how  this  In  any  way 
prevented  the  parties  from  being  heard  on 
both  questions.  The  fifth  objection  has  no 
force.  The  order  made  by  the  circuit  Judge 
setting  aside  the  proceedings  of  the  Inspect- 
ors must  be  reversed.  The  other  Justices 
concurred. 


DETROIT  CITIZENS'  ST.  RT.  00.  t.  COM- 
MON COUNCIL,  OF  CITY  OF  DETROIT. 
(Supreme  Court  of  Michigan.    Feb.  12,  1901.) 

MUNICIPAL  CORPORATIONS  —  TAXATION  —  AS- 
8SSSMSNT-STRBBT  RAILROADS-FRANCHISES 
— INTANGIBLE  PROPBaiTY— CORPORATIONS— 
DOUBLO  TAXATION  —  APPEAL  —  REVIEW  — 
FINDINGS  OF  FACT— EARNINGS-PAYMENT  IN 
LIEU  OF  TAX  —  CONTRACT  —  VALIDITY  —  AS- 
SIGNMENT —  LBOISLATIVa  POWERS  —  EVI- 
DENCES-JUDICIAL NOTICE. 

1.  In  reTlewlng,  on  appeal,  an  assessment  of 
a  street  railroad,  judicial  notice  will  be  talcen 
of  the  fact  that  It  bos  a  large  market  value, 
much  in  excess  of  any  amount  that  could  be 
obtained  for  It  if  dismantled,  and  Its  rails, 
cars,  motors,  wire,  etc.,  sold  separately. 

2.  In  determining  the  cash  valne  of  a  street 
railroad,  pursnant  to  Comp.  Laws,  {  3850, 
which  declares  that,  in  determining  cash  ral- 
ne,  the  assessor  shall  consider  the  advantages 
and  disadvantages  of  location,  privileeee,  etc., 
and  tbe  statutory  rpquirement  that  the  track 
shnll  be  assessed  as  personal  property,  the  tan- 
gible property  of  the  company  should  be  assess- 
ed as  a  unit,  and  the  location  of  its  easements 
and  tracks  as  to  environment,  and  the  period 
that  it  may  lawfully  use  it,  and  other  excep- 
tional privileges  inseparably  connected  with  it. 


should  be  considered  in  determining  Its  ralne: 
thus  Indirectly  taxing  its  franchise  by  asso- 
ciating it  with  the  tangible  property,  and  there- 
by increasing  the  value  of  the  latter. 

3.  The  determination  of  assessors  and  the 
board  of  review  as  to  the  cash  value  of  prop- 
erty assessed  cannot  be  disturbed  if  regular, 
and  not  fraudulent. 

4.  It  property  may  be  assessed  as  a  unit, 
there  is  no  obligation  to  value  its  separate  el- 
ements. 

5.  The  special  provision  of  Oomp.  Laws,  f 
SS42,  for  the  assessment  of  corporations  in 
general,  that  the  value  of  the  stock,  less  the 
real  estate,  should  be  assessed,  as  well  as  the 
cash  value  of  all  personal  property,  less  bona 
fide  indebtedness,  Is  unconstitational  and  void, 
since  it  would  result  in  double  taxation  if 
there  were  no  real  estate  and  no  debts;  and, 
besides,  the  provision  as  to  deducting  debts  is 
invalid,  because  it  does  not  conform  to  the 
nsnal  method  of  deducting  debts  from  credits 
only. 

6.  Oomp.  Laws,  {  3831,  provides  that  person- 
al property,  for  purposes  of  taxation,  shall  in- 
clnde  the  various  kmds  of  property  described 
in  its  16  subdivisions,  including,  as  provided 
in  subdivision  13,  "all  other  personal  property 
not  herein  enumerated."  and  not  exempt,  but 
intangible  property  only  Is  expressly  mention- 
ed. Held,  that  the  conceded  intention  to  tax, 
under  the  method  specially  provided  by  sec- 
tion 3842  for  the  assessment  of  the  property 
of  corporations  in  general,  all  property  includ- 
ed in  section  3831,  did  not  preclude  taxation 
of  corporate  property  under  the  general  meth- 
od of  the  latter  section  on  tbe  failure  of  the 
method  prescribed  by  section  3812,  by  reason 
of  its  invalidity. 

7.  The  doctrine  of  ejnsdem  generis  does  not 
apply  to  subdivision  13  above,  so  as  to  ex- 
clude, for  purposes  of  taxation,  mtangible  prop- 
erty, such  as  franchises  adding  to  the  value 
of  street  railroads. 

8.  That  a  street-railway  system  consists  of 
several  power  plants  situsted  at  different  pla- 
ces along  the  line,  which  extends  tlirough  or 
into  several  taxing  districts,  and  also  includes  a 
plant  ontside  the  city,  with  which  the  city 
board  of  assessors  have  nothing  to  do,  is  no  ob- 
stacle to  the  assessment  of  the  property  as  a 
nnit,  as  the  legislature  may  require  different 
portions  to  be  assessed  in  different  places,  and 
a  fair  division  of  its  value  may  be  made  by 
a  mutual  understanding  between  the  several 
assessors. 

0.  That  a  street  railroad  is  not  taxable  by 
the  city  on  account  of  the  city's  contract  to 
accept  a  percentage  of  the  company's  earnings 
in -lieu  of  all  other  taxes  for  city  purposes  does 
not  obviate  the  necessity  of  the  city's  assessing 
it  for  state  and  county  taxes. 

10.  Where,  pursuant  to  the  organic  act  under 
which  a  street-railroad  company  was  organiz- 
ed, compelling  it  to  submit  to  such  terms  as  it 
should  be  able  to  make  with  the  city,  it  agreed 
to  pay  to  the  city  a  percentage  of  its  earn- 
ings, and  the  city  accepted  the  ssme  In  lien  of 
all  other  taxes  for  city  purposes,  tbe  contract 
is  valid,  and  relieves  the  company  from  such 
taxes  during  its  continuance,  notwithstanding 
the  city  at  the  time  of  its  execution  had  no 
right  to  impose  the  same,  but  was  thereafter 
authorized  to  do  so. 

11.  The  immunity  from  taxation  under  such 
contract  is  assignable  under  section  15  of  the 
street-railway  law,  authorizing  companies  to 
purchase  and  use  and  enjoy  other  railways, 
and  the  rights,  privileges,  and  franchises  of 
tbe  companies  owning  the  same.  Just  as  the 
latter  might  have  done. 

12.  In  the  absence  of  constitutional  prohibi- 
tion, tbe  legislature  possesses  unlimited  pow- 
er, and  may  authorize  a  city  to  impose  or  omit 
specific  taxes  on  street-railroad  companies,  as 
it  shall  see  fit  in  each  particular  case. 

13.  There  being  evidence  to  support  a  findiqg 
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of  fact  by  the  trial  court,  it  is  conclusiTe  en 
appeal. 

14.  Processes  by  which  assessors  arriTed  at 
tbt;  value  of  a  street  railroad  are  immaterial,  in 
so  far  as  they  aSect  the  validity  of  its  assess- 
ment, if  they  finally  conclude  that  it  is  honest- 
ly worth  in  the  market  in  cash  the  sum  assess- 
ed. 

15.  A  street-railroad  company  haying  appeal- 
ed from  an  assessment  to  the  common  council 
of  the  city  of  Detroit,  whose  charter  providing 
therefor  expressly  declares  (section  168)  that 
no  other  matter  shall  be  considered  besides  the 
grounds  specially  stated  in  writing  in  accord- 
ance, therewith,  the  council  properly  refused 
to  consider  a  supplemental  appeal  based  on 
technical  irregularities  relating  only  to  the  ju- 
risdiction of  the  board  of  assessors,  and  which 
objections  so  far  as  appeared  were  not  includ- 
ed in  its  original  protest  before  it,  which  raised 
only  the  meritorious  questions  included  in  the 
appeal,  and  hence  waived  the  technical  errors 
which  must  be  regarded  as  nonprejudicial,  and 
covered  by  Comp.  Laws,  i  3922,  which  at- 
tempts to  protect  the  public  against  such  irreg- 
ularities. 

16.  Filing  the  roll  by  the  board  of  assessors  of 
Detroit  after  the  amounts  of  their  assessments 
were  fixed  by  the  board  of  review  is  not  a  com- 
pliance with  the  law,  but  did  not  deprive  a 
taxpayer  complaining  of  its  assessment  of  the 
right  of  review  thereof,  the  situation  having 
been  understood  by  it,  and  no  objections  being 
made  thereto,  and  it  having  had  an  opportuni- 
ty to  be  heard  on  appeal  as  effectively  as 
though  the  roll  was  finislied  and  present. 

17.  The  common  council  of  the  city  of  Detroit, 
acting  as  a  board  of  review,  was  not  required 
to  notify  an  appellant  to  attend  when  it  was 
considering  appeals  from  the  board  of  assess- 
ors, and,  if  it  desired  to  be  heard,  it  should 
have  lieen  present  and  requested  it. 

Certiorari  to  clrctilt  court  Wayne  county; 
William  L.  Carpenter,  George  S.  Hosmer, 
Byron  S.  Walte,  Joseph  W.  Donovan,  and 
Morse  Rohnert,  Judges. 

Petition  for  mandamus  by  the  Detroit  Citi- 
zens' Street-Rallway  Company  against  the 
common  council  of  the  city  of  Detroit.  From 
an  order  denying  the  writ,  relator  brings  cer- 
tiorari.   Affirmed. 

Brennan,  Donnelly  &  Van  De  Mark  (Henry 
M.  Duffleld,  H.  H.  Hatch,  and  John  J.  Speed, 
of  counsel),  for  appellant.  Timothy  E.  Tars- 
ney  (Allen  B.  Morse  and  George  E.  Nichols, 
of  counsel),  for  respondent. 

HOOKER,  J.  The  relator  Is  a  corporation 
organized  and  operating  a  street-railway  trol- 
ley line  in  the  city  of  Detroit  Its  railway 
extends  through  several  wards  of  the  city, 
and  Into  a  township  outsift  of  the  city.  Tbo 
assessment  of  values  of  property  for  taxa- 
tion In  Detroit  is  made  by  a  city  board,  call- 
ed the  "Board  of  Assessors,"  its  action  being 
subject  to  review  by  the  common  council. 
This  board  assessed  the  relator's  property 
for  the  year  1900  at  something  over  $5,000,- 
000.  Its  previous  assessment  having  been 
?» 10,000  for  the  year  1808,  and  $1,500,000 
for  the  year  1899,  and  the  council,  profess- 
ing to  act  as  a  board  of  review,  subsequent- 
ly confirmed  the  assessment  On  May  14, 
1000,  the  relator  filed  a  petition  for  man- 
damus in  the  circuit  court  In  which  it  pray- 
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ed  that  the  respondent  the  common  coun- 
cil, be  required  to  strike  the  assessment  from 
the  rolls,  or,  in  the  alternative,  that  it  be 
required  to  reconvene  as  a  board  of  review, 
and  strike  from  said  assessment  certain  suma 
alleged  to  represent  the  value  placed  upon 
the  franchises  of  the  relator,  and  to  place 
upon  the  roll  the  personal  property  of  the 
petitioner  at  the  actual  cash  value  of  its 
tangible  personal  property  subject  to  taxa- 
tlon.  On  the  return  of  an  order  to  show 
cause  issue  was  joined  upon  several  ques- 
tions of. fact  and,  after  bearing  the  testi- 
mony, that  court  sitting  en  banc,  denied  the 
relief  prayed,  and  the  relator  has  brought 
the  case  here. 

The  circuit  court  filed  written  findings  of 
fact  based  upon  the  Issues,  and  an  opinion 
discussing  said  findings  and  the  law  applica- 
ble to  the  case. 

Four  objections  only,  made  by  relator's 
protest  filed  with  board  of  assessors,  were 
relied  upon  in  the  circuit  court  as  appears 
from  the  opinion:  "(1)  That  the  vaiuatloa 
placed  on  relator's  taxable  personal  property 
greatly  exceeds  its  true  cash  value;  (2)  that 
there  was  Illegally  included  In  said  valua- 
tion several  million  dollars  on  account  of 
franchises;  (3)  that  no  separation  was  made 
on  the  assessment  roll  of  the  valuation  placed 
on  the  franchises  and  the  valuation  placed 
on  the  tangible  personal  property  of  relator; 
(4)  tliat  the  property  acquired  by  relator 
from  the  Grand  River  Street-Rallway  Com- 
pany is  taxable,  by  virtue  of  a  contract  with 
the  city,  at  one  per  cent  on  its  gross  earn- 
ings, and  Is  not  otherwise  subject  to  taxa- 
tion for  city  purposes." 

The  circuit  court  omitted  to  determine  the 
first,  1.  e.  whether  the  valuation  exceeded 
the  cash  value  of  the  property,  upon  the 
ground  that  a  court  can  only  assume  to  con- 
trol the  judgment  of  an  assessing  officer  in 
fixing  values  where  said  officer  has  acted 
fraudulently.  The  disposition  of  the  second 
Is  shown  by  the  following  question:  "In  fix- 
ing the  valuation  of  the  personal  property 
of  the  petitioner,  did  the  board  of  as- 
sessors take  Into  consideration  and  include 
the  franchises  of  petitioners,  and  easements 
In  the  nature  of  franchises,  in  the  streets 
of  Detroit  acquired  by  petitioner  from  the 
Detroit  City  Railway,  and  owned  and  en- 
joyed by  petitioner,  as  alleged  in  paragraph 
8  of  the  petition?"  to  which  the  court  an- 
swered. "Yes;  they  took  Into  consideration 
the  franchise  In  the  streets  of  Detroit  as 
stated  in  the  opinion."  Referring  to  the 
opinion  for  a  more  complete  answer,  we  find 
it  stated  that  "the  franchise  which  was  taken 
Into  consideration  in  valuing  relator's  per- 
sonal property  was  Its  right  to  construct 
maintain,  and  operate  street  railways  In  the 
streets  of  Detroit  and  to  collect  fdres  from 
passengers  carried  thereon."  It  appears  to  be 
conceded  that  there  was  no  separation  upon 
the  roll  of  the  valuation  placed  upon  the  f  ran- 
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chlBCB  from  that  placed  upon  the  tangible 
personal  property,  and  that  the  property  wa3 
assessed  at  some  $2,000,000  more  than  the 
value  of  the  track,  rolling  stock,  etc.,  dlsasso- 
dated  from  the  easement  In  the  highway 
and  Its  attendant  privileges. 

For  the  purpose  of  the  discussion  of  the 
question  before  us,  we  will  treat  franchises 
as  of  three  classes:  First,  the  right  to  or- 
ganize and  exist  as  a  corporation;  second, 
the  right  to  act  generally  as  a  corporation; 
and,  third,  the  special  privileges  granted  to 
It  which  are  not  possessed  by  the  individual 
under  general  laws.  See  Chicago  Municipal 
Gaslight  &  Fuel  Oo:  v.  Town  of  Lake,  130 
111.  42,  43.  22  N.  E.  616. 

The  first  of  these  Is  enjoyed  by  all  corpo- 
rations legally  formed,  and  also  by  all  as- 
suming to  be  corporations  through  user. 
This  right  to  exist  as  a  corporation  is  not 
transferable,  and  therefore  cannot  be  said 
to  have  a  cash  value.  In  the  sense  of  our 
statute.  Joy  v.  Road  Co.,  11  Mich.  164. 
Cbsh  value  and  actual  value  are  said  to 
have  the  same  meaning,  viz.  "the  amount  at 
which  property  would  be  estimated  If  taken 
in  payment  of  a  liquidated  demand  due  from 
a  solvent  debtor."  Weltz,  Assessm.  {130, 
and  cases  cited. 

Tlie  term  is  fixed,  however,  by  our  statute 
(Comp.  Laws,  §  3850),  which  provides:  "The 
words  'cash  value,'  whenever  used  In  this 
act,  shall  be  held  to  mean  the  usual  selling 
price  at  the  place  where  the  property  to 
which  the  term  Is  applied  shall  be  at  the 
time  of  assessment,  being  the  price  which 
could  be  obtained  therefor  at  private  sale,  and 
not  at  forced  or  auction  sale."  Apparent- 
ly the  intention  was  not  to  tax  property  hav- 
ing no  cash  value.  If  It  were  transferable, 
it  would  seldom  be  worth  more  th.in  a  nom- 
inal price,  by  reason  of  the  facility  with 
which  such  corporations  may  be  organized 
under  our  general  laws,  which  la  the  only 
way  that  private  corporations  can  be  created 
In  Michigan.    Const,  art.  15,  §  1. 

Again,  franchises  of  the  second  class  are 
Incident  to  all  corporations,  and  are  mani- 
festly of  no  more  value  than  the  rlf;bt  to  ex- 
ist; for  they  naturally  and  Impliedly  go  with 
It,  and  are  not  transferable.  Every  corpora- 
tion has  by  implicatl6n  authority  to  acquire 
and  dispose  of  property,  and  to  carry  on  busi- 
ness as  a  private  person  would  do,  for  the 
purpose  for  which  the  corporation  is  organ- 
ized. Joy  V.  Road  Co.,  supra;  Stone  v.  Trust 
Co.,  116  U.  S.  307,  6  Sup.  Ct.  334.  388.  1191, 
29  L.  Ed.  636.  The  third  class  consists  of 
exceptional  privileges— usually,  if  not  al- 
ways, connected  with  property— which  the 
citizens  generally  do  not  enjoy,  and  these  are 
frequently  of  much  value.  To  apply  what 
has  been  said  to  the  relator:  Any  number 
of  street-railway  companies  might  be  organ- 
ized under  tlie  statute,  and  they  would  have 
the  right  to  exist  as  lawfully  constituted  cor- 
porations, with  the  corporate  capacity  to 
build  and  operate  street  railways  anywhere 


in  the  state.  But  the  right  to  bnlld  would 
have  to  be  acquired.  Until  such  a  corpora- 
tion should  be  able  to  obtain  an  easement  in 
some  highway.- which  the  statute  does  not, 
of  Itself,  effectuate,— Its  privileges  would  be 
of  little,  if  any,  value.  But  when  it  should 
have  acquired  possession  of  an  easement  in  a 
designated  highway,  for  the  purposes  of  a 
street  railway,  and  constructed  and  put  in 
operation  a  railway  thereon,  the  easement 
and  railroad  would  constitute  property. 

It  seems  not  to  have  been  the  policy  of  the 
state  to  place  any  price  or  tax  upon  the  right 
to  exist  or  act  as  a  corporation  until  recently. 
Now  a  franchise  tax  1b  exacted  from  all  new- 
ly formed  domestic  corporations,  as  well  as 
those  of  foreign  states  and  countries,  which 
choose  to  do  business  within  the  state.  This 
1b  in  no  sense  a  tax  upon  property.  It  la  ex- 
acted but  once,  viz.  when  the  company  Is  or- 
ganized or  enters  the  state  to  do  business, 
and.  In  short,  is  a  condition  upon  which  it  is 
permitted  to  be  and  to  act  The  price  of 
these  privileges  is  proportionate  to  the  capi- 
tal employed.  Whether  the  state  might  treat 
these  franchises  as  property,  and  provide  for 
their  assessment  on  an  ad  valorem  basis,  we 
need  not  inquire.  It  has  not  been  done,  and 
there  seems  to  be  little  inducement  for  such 
action,  because  of  the  trifling  value  of  the 
abstract  right  of  corporate  existence. 

Recurring  to  the  third  class,  it  is  notice- 
able and  suggestive  that  the  state  has  not,  in 
express  and  certain  language,  imposed  a  tax 
upon  franchises  as  property  upon  an  ad  va- 
lorem basis.  We  are  of  the  opinion  tliat  the 
reason  is  that  there  is  no  occasion  for  IL  A 
fundamental  Idea  In  our  organic  law  is 
equality  of  taxation.  It  requires  uniformity 
of  method,  and  prescribes  the  basis  upon 
which  property  shall  be  taxed,  viz.  "its  cash 
value."  There  Is  no  more  excase  for  ascrib- 
ing a  fictitious  value  to  property,  whether 
tangible  or  intangible,  than  there  is  justice 
In  undervaluing  or  omitting  it  from  the  tax 
roll. 

We  have  attempted  to  show  that  special 
privileges  are  usually  of  little  more  than 
nominal  value,  except  in  connection  with  tan- 
gible property,  which  makes  It  possible  for 
the  owner— who  may  be  a  corporation  or  a 
natural  person— to  avail  himself  of  them. 
Why,  then,  shoul^they  be  taxed  in  the  ab- 
stract, and  when  the  owner  can  neither  use 
them  nor  sell  them?  In  California  v.  Cali- 
fornia Pac.  R.  Co..  127  U.  S.  1,  8  Sup.  Ct. 
1073.  32  L.  Ed.  150.  it  Is  said:  "The  taxation 
of  a  corporate  franchise  merely  as  such,  un- 
less pursuant  to  a  stipulation  in  the  original 
charter  of  the  company,  Is  the  exercise  of  an 
authority  somewhat  arbitrary  in  its  charac- 
ter. It  has  no  limitation  but  the  discretion 
of  the  taxing  power.  Tlie  value  of  the  fran- 
chise is  not  measured  like  that  of  property, 
but  may  be  ten  thousand  or  ten  hundred 
thousand  dollars,  as  the  legislature  m.i.v 
choose,  or,  without  any  value  of  the  fran- 
chise at  all,  the  tax  may  be  arbitrarily  laid 
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It  Is  not  an  Idle  objection,  tberefore,  made 
by  the  company  against  the  tax  Imposed  In 
the  present  case."  When,  however,  they  are 
associated  with  projterty  which  makes  them 
available,  the  property  with  which  they  are 
connected  generally  takes  on  a  new  form  In 
the  law,  and  is  enhanced  by  the  prirlleges 
and  uses  to  which  It  is  adapted  and  applied, 
and  pays  a  correspondingly  increased  tax. 
because  It  has  an  increased  cash  value.  Any 
other  rule  would  be  full  of  difficulty. 

Private  corporations  are  formed  for  an  In? 
finite  variety  of  purposes,  and  the  fewest  of 
them  enjoy  exceptional  privileges,  beyond 
that  of  corporate  existence.  There  Is  no  rea- 
son for  assessing  the  factory  of  a  manufac- 
turing corporation,  the  store  of  a  mercantile 
company,  or  the  farms  of  an  agricultural 
corporation  at  a  greater  sum  than  similar 
property  belonging  to  a  private  person  is 
valued  at.  The  problem  Is  solved  by  assess- 
ing the  property  of  each  at  its  true  cash 
value.  Special  privileges,  unlike  the  right  to 
corporate  existence,  have  an  actual  valuation 
in  connection  with  the  property  adapted  to 
their  use,  and  are  satiable  with  It.  See  Joy  t. 
Road  Co.,  11  Mich.  161;  Comp.  Laws,  S§  6426, 
6448,  6440.  The  practice  of  taxing  the  prop- 
erty and  the  privilege  together  Is  nearly  or 
quite  uniform.  It  would  be  unjust  to  tax  the 
property  at  Its  enhanced  value,  and  also  tax 
the  franchise  separately,  upon  some  specu- 
lative value,  arrived  at  upon  the  basis  of  real 
or  Imaginary  expectancy  of  profits.  Low 
taxes,  fairly  and  evenly  distributed,  should 
be  the  aim.  and  the  constitution  has  fixed 
the  rule  of  valuation  at  "the  cash  value," 
and,  as  we  have  seen,  the  statute  has  defined 
the  term. 

The  relator  contends  that  the  personal 
property  should  be  assessed  upon  the  basis 
of  the  component  parts  of  the  railway  sys- 
tem, i.  e.  a  given  price  per  mile  for  track  and 
overhead  construction,  an  average  sum  per 
tar,  and  a  certain  sum  for  machinery,  all 
bearing  some  relation  to  their  cost  or  the 
price  at  which  similar  articles  can  be  obtain- 
ed. In  fact,  the  relator  claimed  upon  the 
bearing  below  that  the  tangible  property  was 
so  valued,  and  that  some  $2,000,000  or  more 
was  then  added  for  the  value  of  the  fran- 
chise. The  court  set  the  matter  at  rest,  how- 
ever, by  finding  that  in  fixing  the  value  of 
the  personal  property'lhe  assessors  took  into 
consideration  and  included  the  franchise  in 
the  streets.  The  right  to  use  the  street  for  a 
railway  is  an  easement.  Detroit  Citizens'  St. 
Ry.  Co.  v.  City  of  Detroit  (Mich.)  83  N.  W. 
104;  Gas  Co.  V.  Thunder,  2  R.  I.  15;  People 
V.  Casslty,  46  N.  Y.  48;  Board  v.  Wilkinson, 
119  Mich.  C56,  78  N.  W.  893,  44  L.  R.  A.  493; 
Rascher  v.  Railway  Co.,  90  Mich.  418,  51  N. 
W.  463.  This  easement  becomes  a  vested 
property  right  and,  while  there  may  be  a 
few  cases  holding  that  easements  not  held 
in  fee  cannot  be  separated  from  the  fee  for 
the  purposes  of  taxation,  see  City  of  Fall  Riv- 
er V.  County  Com'rs  of  Bristol,  125  Mass.  667; 


City  of  Detroit  v.  Detroit  City  Ry.  Co.,  76 
Mich.  42T.  There  are  others  which  hold  such 
an  Interest  taxable  as  real  estate,  and  the 
section  cited  (Comp.  Laws,  1  3850),  defining 
the  term  "cash  value,"  also  provides  that  "in 
determining  the  value  the  assessor  shall  also 
consider  the  advantages  and  disadvantages 
of  location,  quality  of  soil,  quantity  and  val- 
ue of  standing  timber,  water  power  and  priv- 
ileges, mines,  minerals,  quarries,  or  other  val- 
uable deposits  known  to  be  available  there- 
in, and  their  value." 

If,  therefore,  the  easement  were  taxable  as 
an  interest  in  land,  the  nature  of  the  ease- 
ment, its  location,  uses,  and  productiveness, 
may,  by  the  express  terms  of  the  statute,  be 
taken  Into  consideration  In  determining  the 
cash  value.  The  Individuality  of  the  ele- 
ments of  the  road  as  chattels,  1.  e.  spikes, 
rails,  ties,  poles,  wire^  etc.,  has  become  lost, 
as  in  other  cases  of  fixtures,  by  being  trans- 
formed into  other  property,  the  value  of 
which  is  to  be  determined  by  relation  to  that 
kind  of  property,  and  not  to  spikes,  ties,  rails, 
etc..  Just  as  fine  furniture  Is  valued  In  com- 
parison to  similar  articles,  and  not  with  sim- 
ilar materials  to  those  entering  into  its  con- 
struction. 

It  Is  obvious  that  the  relator's  property  Ii 
worth  much  moje  as  a  street  railway,  equip- 
ped and  In  successful  operation,  than  the  ele- 
ments which  enter  Into  Its  construction  would 
be  as  secondhand  railway  material.  It  may 
be  worth  much  more  than  what  it  would  cost 
to  reproduce  the  physical  aggregation  of 
property  constituting  such  railway  and  its 
equipment,  and  circumstances  might  exist 
which  would  make  it  worth  less.  The  pro- 
priety of  treating  aggregations  of  property 
as  a  unit  Is  as  natural  and  proper  for  the  pur- 
poses of  assessment  as  for  sale,  and  this  is 
especially  so  where  the  various  articles  are 
so  essential  to  the  purpose  for  which  they 
are  combined  that  the  withdrawal  of  one  or 
any  class  would  destroy,  or  substantially  im- 
pair, the  use  of  all  for  the  purposes  to  which 
in  their  new  form  they  are  adapted. 

We  may  take  Judicial  notice  that  the  re- 
lator's street  railroad  has  a  large  market 
value,  much  in  excess  of  any  amount  that 
could  be  obtained  for  the  same  if  It  were 
to  be  dismantled,  and  its  rails,  cars,  motors, 
wire,  etc.,  sold  separately.  In  such  a  case  it 
would  practically  go  as  Junk.  Again,  the 
easement  of  a  steam  railroad  In  a  continuous 
right  of  way  through  the  state,  over  a  desir- 
able route,  and  in  use,  has  a  much  greater 
value  than  the  same  kind  of  a  right  not  in 
use,  or  in  small,  disconnected  parcels,  or  in 
a  remote  region,  where  it  cannot  be  used 
profitably.  Manufacturing  establishments  and 
large  buildings,  favorably  located  and  adapt- 
ed to  special  uses,  Illustrate  the  same  prin- 
ciple, and  we  think  It  is  Incorrect  to  say  that 
the  recognition  of  this  principle,  and  its  con- 
sideration in  assessment,  is  taxing  the  good 
will  of  a  business,  which,  like  executory  con- 
tracts, has  not,  usually,  been  thought  to  be 
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taxable.  People  v.  Dederlck,  101  N.  Y.  195,  55 
N.  E.  927;  Cblttenden  t.  Wltbeck.  60  Mich. 
401.  15  N.  W.  626. 

The  legislature  has  provided  that  the  track 
(whatever  that  may  mean)  shall  be  assessed 
aa  personal  property.  In  our  opinion,  this 
term  should  be  construed  to  Include  not  only 
the  ties,  spikes,  rails,  and  s-wltches,  but  also 
the  right  to  use  the  bed  upon  which  they  ate 
placed.  See  Detroit  City  Ry.  Co.  v.  City  of 
Detroit,  76  Mich.  428.  And  although  the  bed, 
1.  e.  the.  highway.  Is  under  the  control  of  the 
public,  and  the  right  to  use  it  Is  an  easement 
and  interest  In  land,  the  state  may  treat  It 
as  personal  property  for  assessment,  even  U 
it  would  be  otherwise  considered  real  estate, 
—a  proposition  that  we  And  it  unnecessary 
to  assert. 

No  good  reason  Is  suggested  for  assessing 
a  street  railway  or  any  other  property  for  less 
than  It  would  readily  sell  for.  This  railroad 
has  for  years  been  assessed  for  a  sum  small 
In  comparison  with  the  assessment  complain- 
ed of,  but  if  it  be  true  that  former  assess- 
ments hare  not  included  the  track,  and  have 
been  based  solely  upon  the  value  of  certain 
items  of  construction,  such  assessments  may 
have  been  much  too  low.  The  propriety  of 
assessing  such  property  as  an  entirety  is  well 
supported  by  authority. 
I  Mr.  Elliott,  in  his  work  on  Railroads,  ad- 
vocates it  in  the  following  language:  "The 
best  method  of  taxing  the  property  of  a  rail- 
road company  forming  part  of  its  line  and 
used  in  the  operation  of  Its  road  is  by  re- 
garding it  ab  a  unit,  and  assessing  the  prop- 
erty as  an  entirety,  since  any  other  method 
would  dissect  the  property  into  fragmentary 
parts,  and  lead  to  confusion  and  injustice. 
Some  of  the  courts  hold  that  the  property  can 
only  be  taxed  as  an  entirety."  2  KlUott,  R. 
R.,  No.  737,  and  note. 

This  subject  was  discussed  in  Adams  Exp. 
Co.  V.  Ohio  State  Auditor,  165  U.  S.  220,  41 
Sup.  Ct  083,  41  L.  Ed.  965.  That  case  was 
complicated  by  questions  relating  to  inter- 
state commerce,  the  corporate  business  ex- 
tending into  and  over  several  states.  Yet  the 
court  asserted  the  propriety  of  taxation  by  the 
states;  and  admitted  the  power  to  assess  as 
a  unit  and  to  levy  taxes  upon  an  aliquot  part 
of  such  assessment  valuation.  The  case  is 
valuable  also  upon  the  question  which  we 
have  before  alluded  to,  viz.  the  elements 
which  go  to  make  up  the  aggregate  value  of 
the  unit,  and  the  doctrine  was  carried  much 
further  than  is  necessary  in  this  case  by  ap- 
plying it  to  an  express  company,  which  own- 
ed no  ensements,  and  bad  no  special  privi- 
leges that  any  private  citizen  does  not  enjoy, 
and  whose  only  property  consisted  of  articles 
in  common  use  by  individuals,  but  which, 
treated  as  a  unit,  were  susceptible  of  being 
made  the  means  of  realizing  enormous  prof- 
its, and  probably,  as  a  whole,  worch  in  the 
market  much  more  than  the  Integral  parts  of 
such  unit,  for  the  purpose  of  sale.  Whatever 
may  be  thought  of  the  effect  of  this  case  upon 


the  right  to  tax  the  good  will  of  a  business, 
or  the  ability  of  the  owner  of  property  to  use 
It  to  extraoitllnary  advantage,  which  we  find 
it  unnecessai-y  to  approve,  we  consider  it  a 
strong  support  to  the  doctrine  that  the  tan- 
gible property  of  a  street-railway  company 
may  be  assessed  as  a  unit,  and  that  the  loca- 
tion of  its  easement  and  tracks  as  to  environ- 
ment and  the  period  that  it  may  lawfully 
use  it,  and  other  exceptional  privileges  in- 
separably connected  with  it,  may  be  consid- 
ered in  determining  the  value  of  such  prop- 
erty; or,  in  other  words,  the  assessor  must 
not  eliminate  them  by  making  reductions  iu 
the  clear  value  of  the  entire  plant  Unlike 
the  good  will  of  a  merchant,  which  is  ephem- 
eral, these  are  part  and  portion  of  the  right 
to  make  any  use  of  the  property  for  the  pur- 
pose to  which.  In  its  new  -form,  it  is  adapted. 
Its  value  may  be  Increased  much  or  little,  de- 
pending upon  the  opportunity  for  using  it; 
Just  as  the  value  of  a  modem  sawmill  may 
depend  upon  the  presence  or  absence  of  acces- 
sible timber. 

Mr.  Justice  Cooley,  In  bis  work  on  Taxa- 
tion, intimates  the  same  opinion  as  that  quot- 
ed from  Elliott  He  says:  "The  difQcultles 
of  assessing  lines  of  railroad  which  extend 
through  many  municipalities  in  the  same 
way  that  property  In  general  is  assessed  are 
so  great  and  so  obvious  that  in  many  states 
it  Is  not  attempted,  and  a  franchise  tax  Is 
Imposed  as  a  substitute  for  all  other  taxation. 
But  in  other  states  a  railroad  is  Usted,  as- 
sessed, and  valued  aa  an  entirety,  and  the 
value  then  apportioned  for  taxation  between 
the  several  municipalities  by  some  standard 
prescribed  by  law,  which  generally  is  the 
length  of  line  within  the  municipalities  re- 
spectively. There  is  no  constitutional  objec- 
tion to  this  method  of  taxing  this  species  of 
property,  and  it  is,  perhaps,  more  Just  than 
any  other.  In  some  states  the  assessing 
board  apportions  the  aggregate  value  be- 
tween the  municipalities  accordhig  to  the  es- 
timated value  of  that  portion  of  the  road, 
with  its  improvements,  lying  within  the  lim- 
its of  each;  and  in  still  others  the  roadbed, 
right  of  way,  and  superstructure  are  assessed 
as  a  whole,  while  the  buildings  and  local  im- 
provements are  left  to  be  assessed  locally, 
like  the  property  of  natural  persons.  •  •  • 
Where  a  road  is  thus  to  be  assessed  as  a 
whole,  bridges,  tunnels,  easements  in  and 
over  streets,  and  other  things,  and  rights  of 
a  like  nature,  are  to  be  taken  into  account, 
and  are  not  subjects  of  separate  assessment; 
while  property  not  held  or  used  for  railroad 
purposes,  but  of  which  the  corporation  may 
have  become  owner,  should  be  separately  Ust- 
ed and  taxed,  unless  the  statute  plainly 
makes  a  different  provision.  •  •  •  In  oth- 
er states  still,  the  local  assessors  are  left 
to  list  and  value  such  railroad  property  as 
is  within  their  jurisdiction,  including  such 
portion  of  the  roadbed  and  superstructure  as 
lies  within  their  municipality,  in  the  same 
manner  as  they  would  any  other  property. 
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In  valuing  railroad  property  It  must  be  esti- 
mated by  the  same  standards  as  other  prop- 
erty is  valued  by." 

In  Railroad  Co.  v.  Bate,  12  Lea,  681.  it 
was  held  that  the  roadbed,  franchise,  and 
superstructure  of  railroads  are  bo  essen- 
tially Intermingled,  and  each  so  Indispen- 
sable to  the  value  of  the  others,  that  they 
should  be  assessed  together.  This  Is  under 
a  statute  declaring  that  "the  roadbed,  rolling 
stock,  franchise,  etc.,  shall  be  known  as 
distributable  property,"  and  may  account 
for  the  remark  In  the  case  of  Railroad  Co. 
v.  Morrow,  87  Tenn.  406,  11  S.  W.  348.  that 
"the  franchise  to  be  a  corporation  is  proper- 
ty, and  as  such  must  be  assessed."  It  is  no- 
ticeable that  this  case,  which  in  this  respecf 
goes  further  than  we  find  It  necessary  to  do, 
holds  that  privileges  oukht  to  be  assessed 
with  the  tangible  property,  and  adds,  "Here 
It  baa  been  assessed  along  with  a  valuable 
easement,— an  interest  in  realty."  We  are  in 
accord  with  the  conclusion,  and,  had  the 
court  said  that  the  exceptional  privileges,  in- 
stead of  the  right  to  be  a  corporation,  were 
to  be  considered  property,  and  taxed,  we 
might  think  it  correct,  even  had  the  fran- 
chise been  separately  assessed  under  the 
statute  of  Tennessee  directing  the  assess- 
ment of  franchises  as  property.  Railroad 
Co.  V.  Bate,  12  Lea,  673. 

In  Railroad  Co.  v.  Morrow,  supra,  the 
franchise  was  assessed  with  the  easement, 
and  this  was  sustained,  though  it  was  said 
that  "It  would  have  been  better  to  have 
assessed  these  elements  of  value,  with  the 
iron  rails,  ties,  spokes,  etc.,  as  together  con- 
stituting 80  much  street  railway." 

The  case  of  Chicago  City  Ry.  Co.  v.  City 
of  Chicago,  90  III.  673,  holds  that  the  ease- 
ment in  the  streets,  which  had  been  granted 
(though  not  in  fee),  and  by  which  the  com- 
pany had  acquired  rights  in  the  street  which 
no  other  person  or  company  nor  the  public 
possessed,  was  taxable. 

In  Rascher  v.  Railway  Co.,  90  Mich.  418, 
51  N.  W.  4fi3,  it  was  said  that  the  right  of 
way  of  defendant  was  an  easement. 

In  City  of  Grand  Haven  v.  Grand  Haven 
Waterworks,  119  Mich.  664,  78  N.  W.  890, 
a  tax  upon  water  pipe  In  the  ground  as  per- 
sonalty was  held  void,  thereby  perhaps  im- 
plying that  it  was  an  interest  in  landl  and 
that  the  easement  and  its  fixtures  should  be 
assessed  together,  if  assessable  at  all. 

In  Detroit  atlzens*  fit  By.  Co.  v.  City  of 
Detroit  (Mich.)  83  N.  W.  104,  It  was  held 
that  a  conveyance  of  an  easement  for  a 
street  railway  was  an  Interest  in  land.  See 
cases  there  cited.  It  Is  none  the  less  an 
Interest  in  land  because  not  a  freehold  inter- 
est, nor  because  the  legisQiture  may  have 
expressly  directed  Its  assessment  as  per- 
sonalty; nor  should  we  infer  from  the  latter 
fact  that  the  track— i.  e.  the  rails,  ties,  etc.— 
must  be  assessed  separately,  and  that  the 
easement  cannot  be  taxed  at  all.  We  think 
the  legislature  had  no  such  intention.     In 


People  V.  Commissioners  of  Taxes  &  As- 
sessments of  the  City  and  County  of  New 
York,  23  Hun,  6S7,  it  is  said:  "A  street- 
railroad  company  cannot  be  taxed  for  its 
tunnels  and  bridges,  but  it  may  be  taxed  for 
the  easement  acquired  on  the  streets,  and 
the  easement  is  to  be  assessed  at  its  fair, 
value,  as  a  portion  of  a  continuous  railroad. 
The  foundation  columns  and  superstructure 
of  an  elevated  railway  are  included  in  the 
words  'lands  and  real  estate','  and  are  tax- 
able as  such;  and  in  assessing  such  founda- 
tions and  superstructure  assessors  are  not 
confined  to  the  consideration  of  the  land  cov- 
ered thereby,  but  may  consider  their  posi- 
tion, and  the  business  and  profits  to  be  de- 
rived therefrom.  An  easement  of  a  railroad 
upon  lands  and  Its  tracks  and  other  appur- 
tenances are  land  within  the  meaning  of  the 
statute  relating  to  taxation,  and  are  to  be  as- 
sessed at  their  par  value,  as  a  portion  of  a 
continuous  railroad,  extending  beyond  the 
city  limits." 

In  the  case  of  Railroad  Co.  t.  Backus.  164 
n.  S.  421,  14  Sup.  Ot  1114,  38  L.  Ed.  103L 
Mr.  Justice '  Brewer  quoted  with  approval 
the  language  used  in  Franklin  Co.  v.  Nash- 
ville, C<  &  St  L.  Ry.  Co.,  12  Lea,  621,  to  the 
effect  that:  "The  value  of  the  roadway  at 
any  given  tiftae  is  not  the  original  cost,  nor, 
a  fortiori,  its  ultimate  cost  after  years  of 
expenditures  in  repairs  and  Improvements. 
On.  the  other  hand,  its  value  cannot  be  de- 
termined by  ascertaining  the  value  of  the 
land  included  In  the  roadway  assessed  at  the 
market  price  of  adjacent  lands,  and  adding 
the  value  of  the  cross.-tIes,  rails,  and  spikes. 
The  value  of  land  depends  largely  upon  the 
nse  to  which  it  can  be  put,  and  the  charactei 
of  the  Improvements  put  upon  it  The  as- 
sessable value  for  taxation  of  a  railroad 
track  can  only  be  determined  by  looking  at 
the  elements  on  which  the  financial  condi 
tlon  of  the  company  depends.  Its  traffic  a& 
evldoiced  by  the  rolling  stock,  and  the  gross 
earnings  in  connection  with  its  capital  stock. 

*  *  *  Counsel  sought  In  argument  to  nar- 
row the  meaning  of  the  words  'railroad 
track'  and  'rolling  stock,'  as  though  the  two 
did  not  Include  the  entire  railroad  property; 
but  evidently  the  supreme  court  of  the  state 
construed,  and,  as  we  think,  properly,  the 
two  terms  as  embracing  all  which  goe^  to 
make  up  what  is  strictly  railroad  property. 

•  •  •  ■  Obviously  It  was  assumed  by  that 
court  •  •  •  that  by  these  two  descriptive 
terms  the  legislature,  carrying  out  the  de- 
clared purpose  of  subjecting  all  proiterty 
within  the  state  to  taxation,  not  expressly 
exempted,  meant  to  include  all  the  property 
owned  or  used  by  the  railroad  companies 
in  the  operation  of  their  roads,  and  which 
may  fairly  be  called  "railroad  property.' 
And  when  the  statute  provides  that  such 
property  shall  be  assessed  at  Its  'true  cash 
value'  it  means  to  require  that  it  shall  be 
assessed  at  the  valtie  it  hua^used,  and  by 
reason  of  its  use.'*^'  '^^     ^ 
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In  Pullman  Palace-Car  Co.  t.  Penusylra- 
nia,  141  U.  S.  18. 11  Sup.  Ct  876, 35  L.  Ed.  613, 
It  was  said:  "It  may  be  well  doubted  wlietli- 
er  any  better  mode  of  determining  tbe  value 
of  that  portion  of  the  track  within  any  one 
county  has  been  devised  than  to  ascertain 
,the  value  of  the  whole  road,  and  apportion 
the  value  within  the  county  by  Its  relative 
leugth  to  the  whole.  This  court  has  ex- 
pressly held  In  two  cases,  where  the  road  of 
a  corporation  fan  through  different  states, 
that  a  tax  upon  the  income  or  franchise  of 
the  road  was  properly  apportioned  by  talking 
the  whole  income  or  value  of  the  franchise, 
and  the  length  of  the  road  within  each  state, 
as  the  basis  of  taxation.  In  re  Delaware  R. 
Tax,  18  Wall.  200,  21  L.  Ed.  888;  Erie  R.  Co. 
V.  Pennsylvania,  21  Wall  492,  22  L.  Ed.  585." 

The  language  of  Fuller,  C.  J.,  in  the  case 
of  Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  1»4,  17  Sup.  Ct  305,  41  L.  Ed.  683,  is 
pointed  in  support  of  the  propriety  of  assess- 
ing such  property  as  a  nnit  He  said:  "No 
more  reason  is  perceived  for  limiting  the 
valuation  of  the  property  of  express  compa- 
nies to  horses,  wagons,  and  furniture  than 
'that  of  railroad,  telegraph,  and  sleeping-car 
companies  to  roadbeds,  rails  and  ties,  poles 
and  wires,  or  cars.  The  unit  is  a  unit  of  use 
and  management,  and  the  horses,  wagons, 
safes,  pouches,  and  furniture,  the  contracts 
for  transportation  facilities,  the  capital  nec- 
essary to  carry  on  the  business,— whether 
represented  in  tangible  or  intangible  proper- 
ty,—possessed  a  value,  hi  combination  and 
from  use  in  connection  with  the  property  and 
capital  elsewhere,  whlph  could  as  rightfully 
be  recognized  in  the  assessment  for  taxation 
in  tht  instance  of  these  companies  as  the 
others.  We  repeat  that,  while  the  unity 
which  exists  may  not  be  a  physical  unity,  it 
is  something  more  than  mere  unity  of  owner- 
ship. It  is  a  unity  of  use,  not  simply  for  the 
convenience  or  pecuniary  profit  of  the  owner, 
but  existing  in  the  very  necessities  of  the 
case,  resulting  from  the  very  nature  of  the 
business.  »  •  •  The  property  of  an  ex- 
press company,  distributed  through  different 
states,  is  an  essential  condition  of  the  busi- 
ness united  in  a  single  specific  nse.  It  con- 
stitutes but  a  single  plant,  made  so  by  the 
very  character  and  necessities  of  the  busi- 
ne^.  It  is  this  which  enables  the  companies 
represented  here  to  charge  and  receive  with- 
in the  state  of  Ohio  for  the  year  ending  May 
1,  1895,  $282,181,  $358,519,  and  $275,446,  re- 
spectively, on  the  basis,  according  to  their 
respective  returns,  of  $42,005,  $28,438,  and 
$23,430  of  personal  property  owned  in  that 
state,— returns  which  confessedly  do  not, 
however,  take  into  account  contracts  for 
transportation  and  accompanying  facilities. 
Considered  as  distinct  subjects  of  taxation,  a 
horse  Is  Indeed  a  horse;  a  wagon,  a  wagon; 
a  safe,  a  safe;  a  pouch,  a  pouch.  But  how 
is  it  that  $23,430  worth  of  horses,  wagons, 
safes,  and  pouches  produces  $275,446  in  a 
single  year,  or  $28,438  worth  $358,519?    The 


answer  Is  obvious.  *  •  •  Neither  does 
the  fact  that  the  property  of  tbe  express  com- 
panies was  valued  as  a  unit  profit-producing 
plant  violate  any  federal  restriction  upon  t la- 
taxing  power  of  a  state  within  which  a  pui-t 
of  that  plant  is  found.  The  value  of  the 
property  depends  in  a  large  degree  upon  the 
use  to  which  it  is  put  If  a  railroad  may  be 
valued  as  a  unit,  rather  than  a  given  number 
of' acres  of  laud,  plus  so  many  tons  of  rails, 
and  so  many  thousand  ties,  and  a  certain 
number  of  depots,  shops,  etc.,  there  is  no 
Bufiicient  reason  why  the  property  of  an  ex- 
press company  should  not  be  treated  as  a 
unit  plant  »  •  •  We  are  also  unable  to 
conclude  that  tbe  classification  of  express 
companies  and  railroad  telegraph  companies 
as  subject  to  the  unit  rule  denies  the  equal 
protection  of  the  laws.  Tbe  provision  of  the 
fourteenth  amendment  'was  not  Intended  to 
prevent  a  state  from  adjusting  its  system  of 
taxation  in  all  proper  and  reasonable  ways,' 
nor  was  the  amendment  'intended  to  compel 
a  state  to  adopt  an  iron  rule  of  equal  taxa- 
tion.' •  •  •  Considering,  as  we  do,  that 
the  unit  rule  may  be  applied  to  express  com- 
panies without  disregarding  any  other  fed- 
eral restriction,  we  think  it  necessarily  fol- 
lows that  this  law  is  not  open  to  tbe  objec- 
tion of  denying  the  equal  protection  of  tbe 
laws." 

Mr.  Justice  Brewer,  In  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  166  U.  S.  185,  17  Sup.  Ct 
601,  41  L.  Ed.  965,  thus  pungently  shows  the 
Justice  of  the  assessment  of  the  unit  inclu- 
sive of  the  intangible  rights,  which  swell  the 
value  of  tangible  articles  which  enter  Into 
the  property.  He  said:  "Whenever  separate 
articles  of  tangible  proi)erty  are  Joined  to- 
gether, not  simply  by  unity  of  ownership, 
but  in  a  unity  of  use,  there  is  not  infrequent- 
ly developed  a  property.  Intangible  though  it 
may  be,  which  in  value  exceeds  the  aggre- 
gate of  the  value  of  the  separate  pieces  of 
tangible  property.  Upon  what  theory  of  sub- 
stantial right  can  It  be  adjudged  that  the  val- 
ue of  this  intangible  property  must  be  ex- 
cluded from  the  tax  lists,  and  the  only  prop- 
erty placed  thereon  tbe  separate  pieces  of 
tangible  property?  •  •  •  To  the  owners 
thereof,  for  the  purpose  of  income  and  sale. 
tbe  corporate  property  Is  worth  hundreds  of 
thousands  of  dollars.  Does  substance  of 
right  require  that  it  shall  pay  taxes  only  up- 
on the  thousands  of  dollars  of  tangible  prop- 
erty which  it  possesses?  Accumulated  wealth 
wlU  laugh  at  the  crudity  of  taxing  laws 
which  reach  only  the  one  and  Ignore  the  oth- 
er; while  they  who  own  tangible  property, 
not  organized  into  a  single,  producing  plant 
will  feel  the  injustice  of  a  system  which  so 
misplaces  the  bfirden  of  taxation.  •  •  • 
What  a  mockery  of  substantial  Justice  it 
would  be  for  a  corporation,  whose  property 
Is  worth  to  Its  stDCktaoIdera,  for  the  purpose 
of  income  and  sale,  $16,800,000,  to  be  ad- 
Judged  liable  to  taxation  upon  only  one- 
fourth  of  that  amount     Tbe  value  which 
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property  bears  in  the  market,  the  amount ' 
for  vrblch  its  stock  can  be  bought  and  sold, 
is  the  real  value.  Business  men  do  not  pay 
cusb  for  property  in  moonshine  or  dream- 
laud.  They  buy  and  pay  for  that  which  is 
«f  value  in  its  power  to  produce  income  for 
purposes  of  sale."  See,  also.  Fond  du  Lac 
Water  Co.  v.  City  of  Fond  du  Lac.  82  Wis. 
S28,  52  N.  W.  439,  16  L.  K.  A.  581;  YeUow 
Kiver  Imp.  Co.  ▼.  Wood  Co..  81  Wis.  554,  51 
N.  W.  1004,  17  L.  R.  A.  92;  W.  D.  TeL  Oo. 
v.  Attorney  General  of  Commonwealth  of 
Massachusetts,  125  U.  S.  530,  8  Sup.  Ct  961, 
31  L.  Ed.  790;  State  v.  Anderson  (Wis.)  63 
N.  W.  746.  For  other  cases  see  briefs  »f 
counsel. 

The  authorities  are  substantially  uniform 
In  support  of  the  propriety  of  assessing  pub- 
lic utilities,  such  as  railroads,  waterworks, 
telegraph  lines,  etc.,  as  units.  It  Is  contend- 
ed, boweter,  that  if  a  franchise— L  e.  an  in- 
tangible license  to  do  an  exceptional  busi- 
ness—Is not  made  taxable  property  by  ex- 
press statute,  it  cannot  be  taxed  Indirectly 
by  associating  it  with  tangible  property,  there- 
by Increasing  the  valuation  of  the  latter.  We 
think  otherwise,  and  think  It  clear  that 
property  should  be  taxable  at  its  eash  value, 
whatever  it  may  be  that  causes  the  value. 
If,  an  is  claimed,  this  property  is  worth,  and 
would  bring,  with  the  franchises  that  are  in- 
separable from  and  necessarily  go  with  It 
somewhere  from  t^i  to  fifteen  million  dol- 
lars, its  owners  have  no  right  to  expect  it  to 
be  taxed  on  a  basis  of  one  and  one-half  mil- 
lion dollars;  and  we  feel  confident  that  the 
legislature  never  contemplated  a  construc- 
tion of  the  tax  law  that  should  justify  it 
Whether  the  Tfvoperty  is  worth  such  a  sum 
is  not  for  us  to  decide.  Tliat  question  is  for 
the  assessors  and  board  of  review,  and,  as 
held  by  the  learned  circuit  Judges,  their  de- 
termination cannot  be  disturbed.  If  regular, 
and  not  fraudulent 

We  have  endeavored  to  show  that  what- 
ever may  be  the  rule  as  to  the  assessment  of 
privileges  in  the  abstract  not  connected  with 
tangible  property,  the  latter  may  be  assess- 
ed for  what  it  is  worth,  witnont  reference 
to  the  cause  of  such  value,  and  without 
analysis  to  see  if  some  Intangible  element  of 
value  does  not  enter  Into  it  which  should  be 
eliminated  upon  the  theory  that  intangible 
things  are  not  taxable.  We  have  shown 
that  this  court  has  held  "the  right  to  use 
tracks  la  Inseparable  from  the  fiancblses, 
and.  not  being  taxable  'as  land,  it  should 
properly  be  taxed  as  an  entirety  to  the  cor- 
poratl<m  in  one  place."  Olty  of  Detroit  v. 
Detroit  City  Ry.  Co.,  76  Mich.  428,  43  N.  W. 
447.  It  would  seem  that  we  might  treat 
this  case  as  decisive  upon  the  question  of 
assessing  as  a  unit  both  the  track  and  the 
privileges  of  making  exceptional  u8»  of  the 
highway.  We  will,  however,  take  up  the 
subject  of  our  statutes,  which  are  alleged  to 
preclude  the  Idea  that  franchises  may  be 
treated  as  property  for  the  purposes  of  as- 


sessment. Attention  has  already  been  called 
to  the  provision  that  property  shall  be  a*- 
sessed  at  its  true  cash  value.  And  we  have 
intimated  our  opinion  that  the  right  to  be  a 
corporation  and  the  possession  of  -  the  inci- 
dental and  necessary  functions  of  corpora- 
tions were  not  designed  to  be  taxed,  because 
they  have  no  cash  value  under  the  statute,  if 
for  no  other  reason.  We  have  not  found  it 
necessary  to  hold  that  a  naked  right  to  avail 
itself  of  exceptional  privileges  was  taxable 
as  corporate  property.  We  do  not  pass  up- 
on that  question.  We  have  also  referred  to 
the  statute  which  expressly  recognizes  the 
principle  that  the  Mivlronment  of  property 
may  affect  its  value.  We  may,  at  this  point 
mention  the  claim  of  counsel  that  the  relator 
was  entitled  to  be  Informed  of  the  Items  of 
the  valuation.  If  the  property  was  to  be 
assessed  as  a  unit  there  was»no  obligation 
to  put  separate  values  on  the  elements.  Sec- 
tion 3831  provides  that  "for  the  purposes  of 
taxation,  personal  property  shall  include." 
Then  follows  in  16  subdivisions  the  descrip- 
tion of  various  kinds  of  property,  and  subd. 
13  is  as  follows:  "All  other  personal  prop- 
erty not  herein  enumerated,  and  not  especial- 
ly exempted  by  law."  It  is  contended: 
First  that  franchises  are  not  expressly  men- 
tioned, and  that  we  should  apply  the  doc- 
trine of  ejusdem  generis,  and  consider  them 
excluded,  because  the  section  mentions  only 
tangible  property;  secoqd,  that  provision  Is 
made  by  section  3842  for  the  taxation  of  cor- 
porate property  in  another  way;  and,  third, 
if  section  3842  shall  be  found  invalid,  it  is 
evident  that  It  was  not  the  intention  of  the 
legislature  to  tax  corp<nate  franchises  under 
section  8831.  and  therefore  these  franQhises 
cannot  be  taxed  at  all. 

We  are  satisfied  that  section  3842  Is  un- 
constitutional and  void,  because  it  provides 
for  doubly  taxing  the  property  of  corpora- 
tions. As  shown  by  the  opinion  of  the  cir- 
cuit judges,  the  value  of  the  stock  less  the 
real  estate  was  assessable,  and  the  cash  value 
of  all  personal  property,  less  bona  fide  in- 
debtedness, was  assessable.  If  there  should 
be  no  real  estate,  and  no  debts,  the  entire 
property  of  a  corporation  would  be  taxed 
twice,  as  personal  estate;  and,  if  there  were 
real  estate,  all  of  the  property  would  be 
taxed  twice,  part  as  real  estate  and  part 
as  personal  property.  If  there  were  no  debts. 
Again,  the  provision  for  deducting  debts 
from  personal  property  would  be  Invalid  be- 
cause not  uniform  with  the  usual  method  of 
deducting  debts,  viz.  from  credits  only.  We 
cannot  however,  sustain  the  claim  that  fran- 
chises cannot  add  to  value  because  of  the 
suggestion  that  the  intention  was  to  tax 
under  section  8842,  and  not  under  section 
8831.  Section  8842  shows  an  Intention  to 
tax  corporations  upon  all  property  covered 
by  section  3831.  There  Is  no  intimation  that 
anything  was  to  be  omitted.  It  prescribed 
a  method  for  ascertaining  the  amount  at 
which  a  company  should  be  assessed.    That 
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method  falling,  tbe  assessor  Is  left  to  the 
general  provisions,  or  the  property  cannot 
be  assessed  at  all.  No  one  seems  to  have 
claimed  the  latter  effect  of  the  Invalidity 
of  the  statute.  We  are  satisfied  that  tbe 
property  of  the  relator  Is  taxable  under  sec- 
tion 3831.  Now,  as  to  the  doctrine  of  ejus- 
dem  generis.  Some  kinds  of  property  called 
Intangible  are  taxable,— such  as  contract 
rights  of  annuity,  royalty,  credits  of  erery 
kind.  There  is  ground  for  the  argument 
that  every  kind  of  property  that  has  a  cash 
value  Is  taxable  under  section  13,  and  that 
intangible  property  is  not  excluded,  some 
of  these  other  kinds  of  intangible  property 
being  Included.  But  there  are  many  other 
kinds  of  Intangible  property— such  as  rights 
of  action,  and  of  contracts  executory  in 
character— that  have  never  been  supposed  to 
be  taxable.  Some  of  these  have  a  purely 
speculative  value,  and  some  are  more  cer- 
tainly valuable.  These,  like  the  right  to  ex- 
ist as  a  corporation,  are  not  taxable.  It 
may  be  thnt  we  should  say  the  same  of 
naked  privileges.  If  it  were  necessary  to  de- 
cide the  question.  But  tangible  property  Is 
taxable,  and  the  Intangible  rights  of  use  and 
location  may  Increase  its  value  for  the  pur- 
poses of  taxation.  Such  seemci  the  consen- 
sus of  opinion  In  other  states,  and  such 
seems  to  have  been  the  understanding  of  the 
legislature,  as  appears  from  section  3850, 
if  there  is  anything  in  analogy. 

Having  determined  that  there  Is  nothing 
to  prevent  property  of  this  character  from 
being  assessed  as  a  unit,  we  should  inquire 
whether  there  Is  any  reason  peculiar  to  this 
particular  property  to  prevent  It  It  Is  ur- 
ged }hat  a  practical  construction  has  been 
given  to  tbe  tax  law,  and  that  it  has  not 
been  the  custom  In  this  state  to  tax  proper- 
ty as  a  unit,  and  to  permit  privileges  and 
franchises  to  enhance  its  value.  We  do  not 
so  understand  the  fact.  We  have  supposed 
that  manufacturing  institutions,  electric  and 
gas  lighting  companies,  and  waterworks  were 
taxed  at  their  full  cash  value,  and  that  the 
right  to  use  the  mains,  poles,  wires,  etc.. 
In  the  streets  was  Included,  as  without  thes^ 
the  value  would  be  comparatively  smalL 
In  further  support  of  the  claim  that  the 
franchises  should  be  included,  see  State 
Board  of  Assessors  v.  Central  R.  Co.,  48  N. 
J.  Law,  146,  278,  4  Atl.  578;  Belleville  Nail 
Oo.  V.  People,  98  111.  399;  Fall  v.  Mayor, 
etc.,  19  Cal.  391;  Central  Pac.  R.  Oo.  v.  State 
Board  of  Equalization,  60  Cal.  35;  Fond  da 
Lac  Water  Co.  v.  City  of  Fond  du  Lac,  82 
Wis.  322,  52  N.  W.  489,  16  L.  R.  A.  581.  We 
understand  it  to  be  conceded  by  at  least 
one  of  the  briefs  for  relator  that  "this  li- 
cense or  easement  in  the  streets  Is  insepa- 
rably connected  with  the  track,  etc.,  of  the 
company,  and  neither  It  nor  the  track  can 
be  assessed  separately,  but  must  be  valued 
together";  citing  State  v.  Anderson,  90  Wis. 
550.  t)3  X.  W.  746;  City  of  Detroit  v.  De- 
troit City  Ry.  Co..  70  Mich.  428,  43  N.  W. 


■447;    People  v.  Mutual  Gaslight  Co.  of  De- 
troit, 38  Mich.  155. 

It  Is  suggested  that  there  are  insuperable 
obstacles  In  the  way  of  an  assessment  of 
this  property  as  a  unit,  Inasmuch  as  the 
street-railway  system  consists  of  several 
power  plants,  situated  at  different  places 
along  the  line,  which  extends  through  or 
into  several  taxing  districts;  and,  although 
the  assessments  are  made  by  the  city  board 
of  assessors  for  most  of  these,  there  Is  one 
that  is  outside  of  the  city,  with  which  this 
board  has  nothing  to  do.  While  It  Is  true 
that  a  more  satisfactory  and  Just  method 
would  be  to  have  the  entire  proiwrty  as- 
sessed and  apportioned  among  the  districts 
by  one  board,  this  is  not  indispensable.  The 
legislature  has  power  to  require  different 
portions  to  be  assessed  In  different  places, 
and  there  Is  nothing  to  prevent  a  fair  di- 
vision of  the  value  of  the  property  by  a 
mutual  understanding  between  the  serernl 
officers,  if  not  In  some  other  way.  In  the 
case  of  Express  Co.  v.  Ohio  State  Auditor, 
supra,  a  board  in  the  state  of  Ohio  placed 
a  valuation  upon  corporate  property  as  a 
unit,  although  the  property  was  not  all  with- 
in that  state,  and  took  an  aliquot  part  of 
this  as  a  basis  for  assessment  If  Ohio 
could  lawfully  do  that,  so  could  Pennsylva- 
nia, and  Virginia,  and  Kentucky;  and  It 
would  seem  no  more  difficult  in  the  case  be- 
fore us  than  In  that  Instance. 

Another  reason  given  for  tbe  claim  that 
at  least  a  portion  of  this  property  was  not 
subject  to  this  assessment  rests  upon  an  or- 
dinance of  the  city  of  Detroit  It  arises  up- 
on the  fourth  objection,  already  stated,  viz. 
that  the  Grand  River  Street-Rallway  Com- 
pany, to  whose  rights  the  relator  has  suc- 
ceeded, is  taxable,  under  a  contract  witb 
the  city,  at  the  rate  of  1  per  cent  on  its  gross 
earnings,  and  that  this  is  In  lieu  of  all  other 
taxes  for  city  purposes.  There  Is  nothing 
in  this  which  does  away  with  the  necessity 
of  valuing  the  property,  as  It  Is  necessary 
for  the  purposes  of  state  and  county  taxes 
(City  of  Detroit  v.  Detroit  City  Ry.  Co.,  76 
Mich.  425,  43  N.  W.  447);  but  tbe  question 
Is  likely  to  arise  upon  an  attempt  being 
made  to  spread  or  collect  the  city  tax,  and, 
as  it  Is  discussed,  we  dispose  of  It  here.  To 
understand  the  question,  we  must  advert 
to  the  history  of  the  transaction.  We  take 
this  mainly  from  the  relator's  brief.  On 
August  26,  1868,  a  number  of  persons  or- 
ganized a  corporation  under  an  ac|:  then  in  the 
statutes  known  as  the  "Tram-Railway  Act." 
and  called  It  the  "Grand  River  Street  Rail- 
way." In  November,  1868,  the  common 
council  of  the  city  of  Detroit  passed  an  ordi- 
nance granting  to  the  Grand  River  Street 
Railway  some  privileges  and  rights.  Sec- 
tion 4  provided  that  the  railway  should  keep 
certain  portions  of  the  streets  in  good  order 
and  repair,  and  free  from  snow.  Ice,  etc., 
and,  inferentially  at  least,  required  It  to 
pave  the  same.    Section  22  required  it  to 
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pay  annually  to  the  city  treasurer,  after  tbe 
expiration  o(  five  years,*  515  on  each  car 
used,  "to  be  collected  as  a  license  for  the 
use  of  the  city."  This  remained  In  force 
until  November  14,  1879.  At  the  time  of  the 
organization,  and  when  the  ordinance  was 
passed,  the  tram-railway  act  provided  for 
the  payment  of  a  special  tax  of  one-half  of 
1  per  cent,  of  the  paid-up  capital  stock,  to 
be  In  lieu  of  all  other  taxes.  This  was  pay- 
able to  the  state.  There  was  a  similar  pro- 
vision In  the  street-railway  law  passed  In 
18C7.  Both  were  repealed  In  1SS2.  By  rea- 
son of  this-  the  city  could  collect  no  tax 
while  that  provision  continued  In  force,  ex- 
cept the  license  mentioned  In  the  ordinance, 
Tvhtch  we  understand  to  have  been  paid 
■without  objection;  but  In  1879  a  conference 
between  the  company  and  a  committee  of 
the  council  was  held,  and  a  report  was  made 
by  the  committee,  with  a  proposed  ordi- 
nance, which  was  afterwards  passed.  It 
was  as  follows:  "In  lieu  of  license  fee  and 
tax  and  of  the  existing  charges  for  paving 
and  street  supervision,  the  company  should 
pay  into  the  city  treasury  a  specific  tax  of 
one  per  cent,  per  annum  on  their  gross  re- 
ceipts, and  should  pay  the  entire  cost  of  ma- 
terials for,  as  well  as  the  cost  of  excavating, 
grading,  and  paving,  renewing,  repairing, 
and  cleaning  the  roadway  spaces  which  con- 
stitute their  track,  as  the  council  may  re- 
quire, only  reserving  to  the  company  the 
portion  used  en  the  surface  of  their  road- 
ways, either  cobblestone  or  some  similar  dura- 
ble and  proper  materiala" 

After  the  repeal  of  the  tram-railway  law. 
In  1882,  the  city  undertook  to  Impose  ad 
valorem  taxes  upon  the  company  in  addition 
to  the  1  per  cent,  provided  by  the  ordinance^ 
and  litigation  followed,  which  continued  un- 
til a  new  ordinance  was  passed  and  accept- 
ed, reading  as  follows:  "From  the  1st  day 
of  July,  1882,  to  the  31st  day  of  December, 
189C,  said  railway  shall  pay  to  the  city  treas- 
urer one  and  one-half  per  cent,  of  its  gross 
receipts;  from  the  1st  day  of  January,  1897, 
to  the  end  of  its  franchise  under  the  or- 
dinance approved  November  14,  1879,  said 
railway  shall  pay  to  the  city  treasurer  two 
per  cent  of  its  gross  .receipts;  at  the  ex- 
piration of  each  and  every  year  during  the 
entire  period  above  mentioned  the  treasurer 
of  said  railway  shall  submit  to  the  city 
treasurer  a  sworn  statement  of  such  gross 
receipts,  and  shall  therewith  pay  to  the  city 
treasurer  the  percentage  so  found  to  be 
due."  This  was  complied  with  until  18S8, 
when,  under  the  advice  of  counsel,  the  city 
attempted  to  levy  an  ad  valorem  tax,  upon 
the  claim  that  the  ordinance  of  1879  and  an 
amendment  adopted  In  1888  were  ultra  vires. 
The  same  claim  is  made  now  by  the  respond- 
ent in  answer  to  relator's  assertion  that  the 
only  tax  that  the  city  Is  entitled  to  must  rest 
upon  the  agreement  contained  in  the  ordi- 
nance in  this  case,  as  changed  In  1885.  In 
the  circuit  court  the  respondent's  claim  was 


sustained  upon  the  ground  that  the  clt;  hac" 
no  power  to  exempt  the  relator  from  taxa- 
tion, or  to  tax  It  upon  a  different  basis  than 
that  upon  which  other  property  is  taxed, 
and  that  it  had  no  power  to  impose  a  specific 
tax  on  property  which  the  general  laws  of 
the  state  subjects  to  an  ad  valorem  tax,  and 
that  It  could  not  lawfully  exempt  from  tax- 
ation the  franchise  of  one  street  railway, 
and  tax  that  of  another. 

The  exact  question  before  us  appears  to 
be,  was  it  lawful  for  the  city  to  make  a 
contract  fixing  the  rate  of  city  taxation 
which  should  be  binding  upon  the  city,  after 
the  repeal  of  the  special  tax  imposed  by  the 
tram-railway  law,  and  be  efficacious  to  re- 
lieve the  street  railway  from  paying  Its 
share  of  the  general  tax  for  city  purposes? 
Counsel  for  the  relator  contend  that  its  au- 
thority to  do  80  Is  settled  by  the  decision 
upon  this  or  a  similar  ordinance  in  the  case 
of  City  of  Detroit  v.  Detroit  aty  Ry.  Co.,  76 
Mich.  421,  43  N.  W.  447,  while  the  circuit 
court  was  of  the  opinion  that  the  question 
is  not  necessarily  concluded  by  that  case, 
and  that  what  was  then  said  upon  the  sub- 
ject of  the  validity  of  such  agreements  was 
obiter,  because  the  court  decided  only  that 
the  city  could  not  tax  under  the  ordinance 
and  also  under  the  general  law.  The  opin- 
ion in  that  case  shows  that  the  tax  upon 
the  basis  of  the  ordinance  amounted  to  $6,- 
250.40,  and  the  company  had  made  payment 
on  the  earnings  for  the  first  half  of  the  year, 
leaving  a  little  over  ?3,000  due  for  the  entire 
year.  The  tax  assessed  under  the  general 
law  was  about  $1,000  less  than  the  aggre- 
gate for  the  year  upon  the  basis  of  percent- 
age upon  earnings.  It  was  the  opinion  of 
the  learned  circuit  Judges  that  the  only  ques- 
tion decided  was  that  the  city  was  not  en- 
titled to  both  taxes,  and  that  only  that  ques- 
tion should  be  considered  to  be  concluded. 
Their  opinion  seems  to  rest  upon  the  propo- 
sition that,  as  the  constitution  forbids  the 
creation  of  private  corporations  by  any  oth- 
er than  general  laws,  it  also  forbids  the  im- 
position of  different  specific  taxes  upon  cor- 
porations similarly  situated,  and  organized 
under  the  same  general  law,  and  that  the 
city  of  Detroit  could  not  discriminate  be- 
tween its  street-railway  lines,  by  taxing  one 
and  exempting  another,  to  any  degree,  but 
that  the  same  rule  must  apply  to  all.  An 
examination  of  the  record  In  that  case  shows 
that  it  was  an  action  of  debt  brought  by 
the  city  to  recover  taxes  claimed  to  be  due. 
The  first  count  claimed  something  over  $6,- 
000  under  the  general  law.  The  second 
count  was  for  a  tax  levied  under  the  ordi- 
nance. The  court  held  that  the  law  repeal- 
ing the  state  specific  tax  was  constitutional, 
and  hence  the  property  of  tram  roads  was 
thereby  turned  over  for  taxation  under  the 
general  tax  law,  and  that  the  ordinance  of 
1870,  declared  upon,  had  been  repealed  by 
a  later  one  passed  in  1887,  and  hence  there 
could  be  no  recovery  upon  that  count    The 
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clt7  took  no  Judgment  for  either  tax,  al- 
though it  might  seem  that  It  was  entitled  to 
one  or  the  other,  and  upon  appeal  the  Judg- 
ment was  affirmed.  In  disposing  of  the 
case  this  court  shofved  that  section  22  of  the 
organic  act  imposed  a  specific  tax  upon  all 
corporations  that  might  be  organized  under 
it,  while  by  section  34  It  was  provided  that 
no  such  company  should  construct  a  railway 
in  any  street  "without  the  consent  of  the  mu- 
nicipal authorities  of  such  town  or  city,  and 
under  such  regulations,  and  upon  such  terms 
and  conditions,  as  said  authorities  may  from 
time  to  time  prescribe:  provided,  further, 
that  after  such  consent  shall  have  been  i;iv- 
en,  and  accepted  by  the  company  or  corpo- 
ration to  which  the  same  Is  granted,  such  au- 
thorities shall  make  no  regulations  or  condi- 
tions whereby  the  rights  or  franchises  so 
granted  shall  be  destroyed  or  unreasonably 
impaired,  or  such  company  or  corporation 
be  deprived  of  the  right  of  constructing, 
maintaining,  and  operating  such  railway  in 
the  street  in  such  consent  or  grant  named, 
pursuant  to  the  terms  thereof."  The  opin- 
ion states  further  tliat  various  arrangements 
were  made  from  time  to  time  between  the 
city  and  the  company,  and  in  November, 
1879,  a  new  agreement  was  made,  whereby 
it  was  agreed,  among  other  things,  that  the 
defendant  should  pay  a  yearly  tax  of  1  per 
cent  upon  Its  gross  receipts,  and  do  certain 
paring,  and  that  "this  special  tax  and  pav- 
ing liability  should  be  in  lieu  ef  license  and 
other  taxes  and  paving  charges."  In  1882, 
section  22  of  the  organic  act  providing  for 
the  special  tax  was  repealed,  and,  disputes 
arising  over  an  attempt  to  apply  the  general 
tax  law  to  the  defendant,  a  new  agreement 
was  made  in  1887,  whereby  it  was  agreed 
that  V/d  per  cent  should  be  paid  for  a  time, 
and  later  2  per  cent,  upon  gross  receipts,  in 
lieu  of  all  taxes,  license  fees,  and  charges. 
If  the  general  law  was  in  force  as  to  city 
taxes  against  the  defendant,  the  agreement 
of  1887  was  void,  and  nothing  was  in  the 
way  to  prevent  this  court  from  reversing  the 
case  upon  the  ground  that  the  city  was  en- 
titled, under  admitted  facts,  to  a  Judgment 
for  such  taxes,  upon  an  ad  valorem  basis, 
under  the  general  law  and  second  count  But 
It  did  not  do  that.  It  denied  relief  altogether, 
and  while  it  was  distinctly  held  that  the  law 
of  1882  was  constitutional,  and  therefore  re- 
pealed the  state  specific  tax.  It  was  also  said 
that  since  that  law  was  passed  the  pai-ties 
had  compromised  their  rights,  and  agreed 
upon  another  sum  that  should  be  paid  in  lieu 
of  ail  assessable  taxes,  and  that  this  could 
not  be  recovered,  because  the  declaration* 
counted  on  the  earlier  and  different  ordinance 
of  1879,  which  was  repealed  by  the  agree- 
ment of  1887.  We  are  unable  to  see  how  this 
result  could  be  reached,  If  the  repeal  of  seo 
tlon  22  in  1882  abrogated  an  existing  ordi- 
nance. It  seems  to  us  that  the  logical  and 
necessary  Inference  Is  that  the  ordinance  was 
a  binding  contract,  still  In  force.     To  our 


mindsi  there  Is  no  dlfflcnMy  in  this.  Tiie  leg- 
islature has,  nnletfs  prohibited  by  constitu- 
tional restrictions,  full  power  to  pass  special 
laws,  and  always  bad.  The  only  limitation 
asserted  is  the  provision  that  private  corpo- 
rations can  be  created  under  general  laws 
only.  But  being  created  under  general  laws, 
the  legislature  may  grant  privileges  to  them 
by  special  law  in  any  case,  that  it  might  do 
the  same  to  individuals,  unless  some  consti- 
tutional provision  not  cited,  precludes  it. 
Again,  it  may  impose  ^eciflc  taxes  upon  cor- 
porations. That  has  generally  been  done  by 
the  organic  act  and  therefore  by  general  law. 
A  spirit  of  fairness  might  seem  to  require 
uniformity  In  such  tax  between  all  corpora- 
tions organized  under  a  general  law,  but,,  the 
corporations  being  created,  what  Is  in  tbe 
way  of  Imposing  specific  taxes  upon  each  ac- 
cording to  the  drcimistances  attending  each? 
Tlie  legislature  is  authorized  to  Impose  spe- 
cific taxes.  It  may  do  so  or  not  as  it  deems 
best  It  may  authorize  cities  to  do  so,  and 
has  done  so  in  nearly  every  dty  or  village 
charter  heretofore  granted..  Ettson  v.  City 
of  Ann  Arbor,  26  Mich.  325;  Xoungblood  v. 
Sexton,  32  Mich.  40G.  The  organic  act  under 
which  this  street  railway  was  organized  com- 
pelled the  defendant  to  submit  to  such  terms 
in  regard  to  local  taxation  as  it  should  be 
able  to  make  with  the  dty.  See  Oity  of 
Detroit  v.  Detroit  City  Ry.  Co.,  supra.  And 
every  other  street  railway  was  obliged  to  do 
the  same.  This  was  a  genefal  law,  but  it 
left  the  city  to  impose  or  omit  a  special  tax 
in  each  particular  case  as  it  should  see  fit. 
That  may  or  may  not  have  been  wise.  It  Is 
not  a  question  of  wisdom,  but  of  power. 
When  the  city  saw  fit  to  make  its  easements 
and  local  taxes  the  subject  of  contract,  the 
agreement  bound  both  parties,  and  there  is 
no  reason  for  requiring  tbe  private  corpora- 
tion to  live  up  to  every  provision  of  the  con- 
tract and  permitting  the  municipal  corpora- 
tirni  to  disregard  it  at  will.  Such  contract 
was  made,  and  is  as  binding  as  though  made 
by  the  legislature  itself.  The  railway  com- 
pany has  paid  tbe  tax  stipulated  for,  and 
been  to  a  large  expense  in  paving,  etc.,  un- 
der the  contract.  The  abolition  of  a  special 
tax  and  the  passage  of  a  general  tax  law- 
have  not  changed  the  contract  At  least, 
this  was  the  view  we  understand  to  have 
been  taken  m  the  case  of  City  of  Detroit  v. 
Detroit  City  Ry.  Co.,  which  we  think  is  con- 
clusive of  the  question.  Cooley,  Tax'n,  p.  60. 
That,  In  the-  absence  of  constitutional  pro* 
hibttion,  the  legislature  has  unlimited  power, 
does  not  admit  of  doubt  See  Railroad  Oo. 
V.  Le  Sueur  (Ariz.)  19  Pac.  157,  1  L.  R.  A. 
244.  The  respondent  must  be  content  to 
measure  its  city  taxes  by  the  terms  of  ite 
contract 

It  Is  contended  that  this  Immunity  from 
taxation  was  not  assignable  with  the  proi>- 
erty  of  the  Grand  River  Railway  Company 
hut  we  think  thi?  position  untenable      I- 
statute  permits  an  assignment  "ii.  all  rights 
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resting  In  contract  are  included.  Section  15 
of  the .  street-railway  law  provides:  "Any 
street  railway  company  may  also  purchase 
and  acquire,  either  at  public  or  private  sale, 
wbether  Judicial  or  otherwise,  or  may  hire 
any  street  railway  In  any  city.  Tillage  or 
township,  owned  by  any  other  corporation  or 
company,  together  with  all  the  real  and  per- 
sonal estate  belonging  thereto,  and  the  rights, 
privileges  and  franchises  thereof,  and  may 
use,  maintain  and  complete  such  road,  and 
may  use  and  enjoy  the  rights,  privileges  and 
franchises  of  such  company,  the  same,  and 
upon  the  same  terms  as  the  company  whose 
road  and  franchises  were  so  acquired  might 
have  done.  Every  street  railway  company 
may  also  purchase,  bold,  own.  and  take  upon 
lease  such  r««l  estate,  barns,  stables,  build- 
ings, fixtures' and  property  as  may  be  neces- 
sary for  the  use  and  business  of  their  road; 
and  the  whole  or  any  part  thereof,  together 
with  their  railway,  fixtures,  property  and  ap- 
purtenances, rights,  privileges  and  franchises, 
may  sell,  lease,  dispose  of,  pledge  or  mort- 
gage whenever  the  corporation  shall  deem  it 
expedient  to  do  so." 

We  now  approach  a  question  of  fact,  viz. 
was  the  intangible  personal  property  (i.  e. 
the  franchise)  assessed  with  the  tangible 
property,  and,  if  so,  did  such  assessment  in- 
clude the  first  two  classes  of  franchises.  An 
issue  -was  framed  upon  this  subject,  and  the 
finding  shows  that  the  franchise  to  construct, 
maintain,  and  operate  the  railway,  and  to  col- 
lect fares,  was  taken  into  consideration  in 
valuing  relator's  personal  property.  There  is 
Testimony  which  supports  this  finding;  for, 
while  Hally  testifies  that  in  considering  the 
subject  an  estimate  was  placed  on  several 
items  of  property,  and  also  upon  the  fran- 
chises, the  board  finally  adopted  an  aggregate 
sum  which  should  Include  all.  He  was  asked: 
"Mr.  Hutchins  stated,  if  I  recollect  his  testi- 
mony correctly,  that  in  his  talks  with  yon 
that  you  refused  to  separate  or  give  them  the 
franchise  valuations  and  valuations  of  the  dif- 
ferent pieces  of  property  and  kinds  at  the 
times  they  were  there.  What  was  said  about 
thatf— and  answered:  "Why,  I  did  refuse. 
My  testimony  is  simply  that  I  had  placed— 
that  we  had  placed— the  assessment  against 
each  one  of  the  companies  as  a  unit,  and  had 
taken  into  consideration  the  trackage  and 
overhead  system  and  rolling  stock  and  ma- 
chinery and  power-house  plant  and  the  fran- 
chise, in  making  the  assessment,  and  that 
the  sum  total  represented  the  value  that  we 
bad  placed  upon  the  whole  of  It."  This  find- 
ing of  fact  is  final  The  case.  l>elng  here  by 
certiorari,  is  not  to  be  tried  de  novo;  nor  can 
the  finding  be  set  aside  imlesa  it  clearly  ap- 
pears to  be  unsupported  by  the  evidence. 
Dove  y.  Independent  School  Diat,  41  Iowa, 
(iS9;  Odendahl  v.  RnsseU,  86  Iowa,  668,  Si 
N.  W.  336;  Independent  Dist  No.  2  v. 
Rhodes,  88  Iowa,  570,  55  N.  W.  624;  People 
V.  Town  of  Waynesviile,  88  111.  468;  People 
V.  Albright,  14  Abb.  Prac.  305. 


Much  stress  is  laid  upon  the  fact  that  the 
assessment  closely  approximates  the  aggre- 
gate of  certain  items  (one  of  which  was  fran- 
chises, $2,000,000)  which  were  made  and  re- 
ported by  a  commission  appointed,  as  we  un- 
derstand It,  by  the  council,  to  ascertain  the 
value  of  the  property,  with  a  view  to  Its  pur- 
chase by  some  one,  which  figures  and  report 
were  l>efore  the  assessors  and  considered  by 
them.  It  is  insisted  that  we  must  find  that 
this  was  the  actual  assessment,  although 
these  items  were  combined  in  the  roll  finally. 
If  the  question  was  not  concluded  by  the 
finding,  and  if  we  could  say  that  the  aggre- 
gate contained  an  assessment  placed  on  the 
naked  franchise,  disassociated  from  the  tan- 
gible personal  property,  and  irrespective  of 
the  cash  value  of  the  whole,  we  might  be 
Justified  in  treating  It  as  an  Improper  as- 
sessment, and,  although  made  in  good  faith, 
a  legal  fraud.  But  we  are  not  to  hastily 
treat  mental  processes  as  assessments,  and, 
if  the  assessors  could  be  said  to  have  esti- 
mated the  franchise  separately,  taking  into 
account  its  duration  and  its  profitableness, 
to  ascertain  the  value  of  the  plant,  it  do6s 
not  necessarily  invalidate  the  assessment. 
Perhaps  no  two  of  the  assessors  reached  the 
result  by  the  same  process,  but  that  is  not 
material,  If  they  finally  concluded  that  the 
property  was  honestly  worth  in  the  marjiet, 
in  cash,  the  sum  assessed. 

Complaint  is  made  that  the  assessors  re- 
fused, to  specify  to  reldtors  separate  values 
upon  the  franchise  and  the  tangible  prop- 
erty, or  to  teil  how  they  reached  the  conclu- 
sion arrived  at  by  them.  There  seems  to 
have  been  no  misunderstanding  between  the 
parties  OS  to  what  property  was  being  as- 
sessed. Both  knew  It  was  the  street-rail- 
way plant,  and  relator  knew  that  the  board 
claimed  that  the  privileges  should  increase 
the  value  of  the  tangible  property.  It  had 
hearings  before  the  board  and  a  committee 
of  the  council  acting  under  orders  from  the 
council  In  the  matter  of  review.  It  was  told 
that  the  board  had  been  advised  that  the 
franchise  could  not  be  separately  assessed. 
It  Is  significant  that  there  is  no  evidence 
called  to  our  attention  that  this  tangible 
property,  in  connection  with  the  privileges 
that  belong  to  it,  and  which  would  be  sold 
with  it,  is  worth  less  than  the  amount  at 
which  it  was  assessed.  No  offer  was  made 
to  produce  such  proof  before  either  board, 
and  we  have  no  reason  for  saying  that  the 
property  was  overvalued,  unless  we  should 
sustain  relator's  contention  that  intangible 
values  should  be  eliminated  altogether.  We 
think  this  assessment  should  not  be  set 
aside  merely  because  an  effort  may  have 
been  made  by  some  one  to  separate  tangi- 
ble and  intangible  values,— a  thing  that  was 
unnecessary,  and  one  that  was  harmless,  pro> 
vided,  as  already  stated,  the  board  really  did 
reach  the  conclusion  that  the  property  was 
worth  and  would  bring  In  c^sh^i^^um 
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There  is  another  branch  of  this  case  which 
we  must  yet  consider,  viz.  whether  the  pro- 
ceeding was  void  for  irregularity.  The  claim 
is  made  that  there'  are  several  fatal  defects 
In  the  proceedings.  They  are  as  follows: 
"The  assessment  roll  was  not  completed  by 
the  board  of  assessors  on  the  first  Tuesday 
of  April.  No  assessment  had  been  made 
against  the  street-railway  companies  on  or 
before  the  third  Tuesday  of  April.  No  op- 
portunity was  given  them  on  or  before  the 
third  Tuesday  of  April  to  see  or  learn  what 
their  respective  assessments  were.  No<legal 
hearing  was  given  them  by  the  board  of 
assessors,  sitting  as  a  board  of  review.  No 
hearing  on  their  appeal  was  given  relators 
by  the  common  council,  sitting  as  a  board  of 
review.  The  hearing  given  relators  by  the 
common  council  was  not  a  hearing  of  their  ap- 
peal by  the  common  council  as  prescribed 
by  statute.  The  circuit  court  could  not  law- 
fully refuse  to  pass  upon  the  grounds  set 
up  in  the  so-called  supplemental  appeal  of 
relators  from  the  a(!tlon  of  the  board  of 
assessors.  The  assessment  is  void  because 
fraudulently  and  Icnowingly  excessive,  and 
because  the  judgment  of  the  assessors  was 
never  brought  to  bear  upon  the  value  of  the 
relator's  property,  and  because  tlie  assessors 
failed  and  refused  to  separate  the  tangible 
from  the  intangible  personal  property  of  re- 
lators." The  common  council  of  Detroit  is 
the  board  of  review,  and  an  appeal  was  taken 
from  the  assessment  made  by  the  board  of 
assessors,  on  April  ISth,  upon  grounds  stated 
iU'  i-elator's  protests  filed  with  the  board  of 
assessors.  In  conformity  to  its  usual  prac- 
tice, the  council  referred  the  matter  to  its 
committee  to  investigate  and  report  Re- 
lators appeared  before  the  committee  and 
were  heard  on  several  occasions,  without  ol> 
Jection,  and  afterwards  the  committee  made 
a  report  to  the  council  upon  the  relator's  as- 
sessment, which  was  adopted.  On  the  8th 
day  of  May  the  relators  addressed  to  the 
council  a  claim  of  further  appeal,  for  sev- 
eral additional  reasons  and  grounds.  If  these 
points  were  called  to  the  attention  of  the 
board  of  assessors,  the  proof  has  esciped  our 
observation.  They  were  not  included  in  the 
original  protest  It  is  stated  that  they  were 
not  filed  with  the  council  until  after  the 
hearings  before  the  committee  were  con- 
cluded, and  on  the  same  evening  that  the 
committee's  reiMjrt  was  adopted.  The  cir- 
cuit court  held  that  this  supplemental  ap- 
peal should  not  be  considered.  The  city 
charter  (section  168)  provides  for  the  appeal, 
and  contains  the  following:  "Their  appeal 
shall  be  in  writing  and  shall  state  specially 
the  ground  of  the  appeal  and  the  matter  com- 
plained of,  and  no  other  matter  shall  be  con- 
sidered." It  appears  that  the  relator  ascer- 
tained the  amount  of  its  assessment,  and 
contested  it  repeatedly  before  the  board  of 
nsi^essors  and  the  committee  of  the  board 
of  review.  It  raised  none  of  these  alleged 
Jurisdictional  questions  now  said  to  be  fatal. 


'but  rested  and  relied  upon  the  four  points 
contained  in  its  protest  After  all  of  these 
hearings,  if  not  after  the  report  of  the  com- 
mittee, it  filed  a  paper  claiming  another  ap- 
peal  upon  the  ground  of  alleged  technical 
irregularities.  These  were  not  considered, 
and  we  agree  with  the  circuit  court  that  they 
were  not  entitled  to  consideration.  Relator 
had  raised  the  meritorious  questions,  and  its 
rights  were  in  a  situation  to  be  secured  upon 
review  If  the  council  dealt  unjustly  with  it 
but  It  had  waived  the  technical  ones.  As- 
sessment and  collection  of  taxes  is  a  matter 
of  so  much  detail  that  absolute  accuracy  is 
Impossible,  and  the  statute  (Ciomp.  Laws,  ^ 
3822)  attempts  to  protect  the  public  against 
Irregularities  that  do  not  prejudice,  and  the 
courts  recognize  the  validity  of  this  legisla- 
tion. "The  party  alleging  error  must  show 
error  to  his  prejudice."  Louden  v.  East  Sag- 
inaw, 41  Mich.  18.  2  N.  W.  182.  "Irregulari- 
ties in  assessment  when  not  prejudicial  to 
protestaut,  give  no  right  to  recovery."  White 
V.  Millbrook  Tp.,  60  Mich.  532,  27  N.  W.  674. 
See.  also,  Stockle  t.  Silsbee,  41  Mich.  615.  2 
N.  W.  900;  Wright  v.  Dunham,  13  Mich.  414: 
Bird  V.  Perkins,  33  Mich.  28;  Wilt  v.  Cutler, 
38  Mich.  189;  Auditor  General  v.  Sparrow, 
116  Mich.  374,  74  N.  W.  881;  Same  v.  Ke- 
weenan  Ass'n,  107  Mich.  406,  G5  N.  W.  288. 

Counsel  contend  that  their  rights  have 
been  violated  in  this:  "(1)  That  after  the  as- 
sessments against  the  relators  were  made 
they  were  denied  the  right  of  review  before 
the  board  of  assessors;  (2)  that  the  relators 
were  denied  an  opportunity  to  be  heard  by 
the  common  council  upon  the  appeals  taken 
by  them  to  that  body."  They  Insist  that  the 
method  adopted,  of  not  filling  out  the  roll 
until  after  the  amounts  of  assessments  were 
fixed  by  board  of  review,  was  not  a  compli- 
ance with  the  law,  and  consequently  they 
wore  denied  the  right  of  review  before  the 
board  of,  assessors.  We  think  the  method 
adopted  was  not  a  compliance  with  the  law, 
and  there  is  no  reason  why  the  board  should 
not  have  a  completed  roll  at  the  time  pre- 
scribed. See  Common  Council  v.  Smith,  09 
Mich.  510,  58  N.  W.  481.  But  we  think  this 
is  not  fatal  in  this  case.  The  relators  un- 
derstood the  situation,  and  had  an  opportu- 
nity to  be  heard  as  effectively  as  though  the 
ruli  had  been  finished  and  present  Had 
these  questions  been  raised  seasonably,  there 
might  be  more  merit  In  this  contention.  It 
is  as  though  the  relator  had  not  appeared 
before  the  board  of  review.  See  Caledonia 
Tp.  V.  Rose,  94  Mich.  210,  53  N.  W.  927.  We 
think  the  roll  was  In  existence,  to  all  intents 
and  purposes,  so  far  as  the  questions  raised 
l}efore  the  board  of  assessors  are  concerned. 
Auditor  General  v.  Ayer  (Mich.)  80  N.  W. 
997.  Whether  a  second  appeal  was  allow- 
able or  not  the  council  was  Justified  In 
treating  it  as  abandoned.  It  is  possible  that 
the  relator  had  a  right  to  be  heard  before  the 
council  upon  the  subject  of  Its  first  api>eal, 
for  it  cannot  delegate   the  power  of   final 
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determination,  but  it  was  not  required  to 
noUIy  the  relator  when  to  attend.  This  re- 
port was  filed  May  8th.  Presumably,  It  em- 
bodied all  contests  that  had  arisen.  Several 
persons  who  had  appealed  were  heard  by 
the  council  Uiat  night.  The  relator  content- 
ed Itself  wl&  sending  a  paper  to  be  filed, 
expressing  a  desire  to  be  heard  upon  the 
matter,  and  also  upon  a  further  appeal.  If 
It  desired  to  be  heard,  it  should  have  been 
present  and  asked  to  be  heard.  Relator  has 
not  been  denied  due  process  of  law.  It  has 
bad  Its  opportunity  to  be  heard  upon  every 
meritorious  question  that  It  has  raised.  At- 
torney General  v.  Jochim,  99  Mich.  871,  68 
N.  W.  611,  23  L.  R.  A.  690;  Rouse  v.  Dono- 
van, 104  Mich.  236,  (E  N.  W.  359,  27  L.  R.  A. 
577.  As  foreshadowed  by  what  has  been 
said,  the  order  of  the  circuit  court  denying 
the  writ  of  mandamus  must  be  affirmed. 
The  other  justices  concurred. 


.     LANGE  V.  WIEGAND  ct  al. 
{Supreme  Court  of  Michigan.    Feb.  12,  1901.) 

WILLS  —  CONTEST  —  MENTAL    CAPACITY— EVI- 
DEWCE-ADMISSIBILITY-PAILURB  TO  STRIKE)   j 
OUT— OPINION      ETVIDBNCBI— CROSa-BXAMINA- 
TION— INSTRUCTION. 

1.  AVhere  evidence  of  testator's  conduct  sojne 
seven  years  before  his  death  and  the  execution 
of  the  will  is  admitted  in  a  will  contest  on  the 
statement  of  counsel  that  certain  acts  so  testi- 
fied to,  and  tending  to  stiow  mental  aberration, 
would  be  shown  to  continue  until  tlie  time  of 
testator's  death,  but  no  evidence  sliowing  the 
continuance  thereof  is  introduced,  it  is  error  to 
fail  to  strilte  out  such  evidence. 

2.  Where  it  is  contended  that  a  testator  was 
not  of  sound  mind  wlien  he  executed  his  will, 
between  10  and  11  o'clock  in  the  forenoon,  a 
physician  who  attended  him  shortly  after  noon 
of  the  same  day,  and  who  testifies  to  his  men- 
tal condition  at  such  time,  which  is  not  shown 
to  have  differed  materially  from  his  condition 
at  the  time  of  the  execution  of  the  will,  may 
give  his  opinion  of  testator's  mental  capacity 
at  the  time  of  such  examination. 

3.  Where  the  sole  beneficiary  in  a  will  testi- 
fies in  a  contest  thereof,  but  her  husband  is  not 
a  witness,  it  is  error  to  compel  her  to  state  on 
cross-exninination  how  many  times  her  hus- 
band has  been  arrested  in  the  last  seven  yeai-s 
and  since  their  marriage,  and  how  many  times 
she  has  been  a  witness  for  him,  and  whether 
she  knew  of  bis  being  arrested. 

4.  Where  the  sole  beneficiary  in  a  will  tes- 
tifies in  a  contest  thereof,  it  is  error  to  allow 
her  to  be  asked  on  cross-examination  wheth- 
er, her  brother  and  sister  having  received 
^1,000  or  $500  each  from  her  father,  she 
thoucht  It  about  right  for  her  to  take  $4,500  or 
$5,000. 

5.  Where  there  is  no  evidence  in  a  will  con- 
test tending  to  show  undue  influence,  it  is  error 
to  refuse  to  charge  to  that  effect,  and  to  submit 
sufh  question  to  the  jury. 

0.  Severnl  witnesses  in  a  will  contest  testi- 
fied that  when  the  will  was  executed,  between 
10  and  11  o'clock  in  the  forenoon,  testator's 
condition  was  not  alarming,  and  that  there 
were  no  signs  of  mental  aberration.  He  was 
tnnch  worse  in  the  afternoon,  and  the  testimony 
of  physicians  who  examined  him  at  that  time 
would  indicate  that  he  was  then  incapable  of 
making  a  will.  Beld,  that  it  was  error  to  modi- 
fy a  requested  instruction  that  the  testator  had 
sufficient  mental  capacity  to  make  the  will  if 


the  statements  made  by  the  former  witnesses 
were  true  by  the  additional  statement  that  the 
evidence  of  the  doctors  as  to  his  condition  in 
the  afternoon  could  be  considered  in  uppositiou 
thereto,  since  his  condition  at  that  time  could 
not  be  considered  against  the  testimony  of  un- 
impeached  witnesses  as  to  his  condition  when 
the  will  was  made. 

7.  A  will  is  not  rendered  invalid  by  the  fact 
that  the  daughter  of  testator,  who  Is  the  sole 
beneficiary  therein,  inserts  the  correct  date  at 
the  request  of  the  testator  on  his  discovering 
that  it  has  been  omitted. 

Error  to  circuit  court,  Wayne  county: 
Joseph  W.  Donovan,  Judge. 

Objections  by  Henry  J.  WIegand  and  oth- 
ers to  the  application  of  Frederika  Lange 
for  the  probate  of  the  will  of  Henry  WIe- 
gand. From  a  decree  refusing  to  admit  the 
will  to  probate,  the  proponent  brings  error. 
Reversed. 

Bacon  &  Yerkes  and  T.  E.  Tarsney,  for  ap- 
pellant   James  H.  Pound,  for  appellees. 

LONG,  J.  Henry  WIegand  died  in  the  city 
of  Detroit  August  21,  1896,  leaving  an  es- 
tate consisting  of  $1,554.83  deposited  In  the 
Wayne  County  Savings  Bank  and  $2,900.95 
deposited  In  the  Detroit  Savings  Bank. 
Shortly  before  his  death  he  made  a  will, 
leaving  all  his  property  to  his  daughter, 
Frederika  Lange,  the  proponent.  She  filed 
the  will  for  probate,  and  on  the  bearing  In 
the  probate  court  the  other  children  of  Henry 
WIegand,  to  wit,  Henry  J.,  WlUIan),  and 
John  W.  WIegand,  and  Catherine  Karman. 
filed  objections  to  the  probate  of  the  wlH. 
The  probate  court  refused  to  admit  the  will 
to  probate.  An  api)eal  was  taken  to  the  cir- 
cuit court  of  Wayne  cotmty,  and  was  there 
beard  before  the  court  and  a  Jury.  The  Jury 
found  against  the  proponent.  She  brings  the 
case  Into  this  court  by  writ  of  error.  The 
objections  filed  to  the  probate  of  the  will 
are:  (1)  That  at  the  time  of  the  execution, 
of  the  will  Henry  Wiegand  was  not  of 
sound  mind  and  disposing  memory;  (2)  that 
at  the  time  of  the  alleged  signing  of  the  will 
the  said  Henry  Wiegand  was  a  mental 
wreck,  unable  of  appreciating  the  same;  (3) 
that,  if  the  will  was  ever  signed  by  Henry 
Wiegand,  his  signature  was  procured  by  un- 
due Influence;  (4)  that  the  will  was  never 
signed  or  witnessed  as  required  by  the  laws 
of  this  state;  (5)  that,  if  he  ever  signed  It, 
it  was  procured  from  him  by  fraud,  and 
without  his  knowing  or  understanding  what 
it  was. 

It  appears  from  the  testimony  offered  by 
the  proponent  that  the  testator  was  taken 
sick  some  time  in  the  night  of  the  18th  or 
19th  of  August,  1806;  that  at  about  6  o'clock 
in  the  morning  he  awakened  his  daughter, 
the  proponent;  and  told  her  that  he  felt  sick, 
but  that  at  that  time  be  was  up,  and  around 
the  bouse;  that  abont  8  o'clock  he  requested 
her  to  send  over  for  bis  neighbor  Henry 
Kamp  to  come  and  stay  with  him,  and  also 
directed  her  to  go  and  have  a  will  drawn; 
that,  after  Mr.  Kamp  came,  she  went  to  the 
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office  of  Mr.  Wilcox,  and  Informed  blm  that 
her  father  wished  to  barfe  a  will  drawn,  and 
wanted  to  leave  whatever  property  he  had 
to  her;  that  Mr.  Wilcox  drew  the  will,  and 
she  returned  home,  arriving  there  between 
10  and  11  o'clock  In  the  forenoon;  that  at 
the  request  of  the  testator  the  proponent 
went  downstairs,  and  asked  Nicholas  Bums 
and  II.  Cohen. to  come  upstairs;  that  they 
did  80,  and  Mr.  Burns,  at  the  request  of  the 
testator,  read  the  will  over  to  him;  that  the 
testator  signed  it,  and  Mr.  Kamp,  Mr.  Bums, 
and  Mr.  Cohen,  at  the  request  of  the  tes- 
tator, signed  the  will  as  witnesses  in  his 
presence;  that,  after  the  will  was  signed  and 
witnessed,  the  testator  said  it  was  his  will; 
that  after  he  had  signed  the  will,  he  re- 
quested the  proponent  to  get  his  pants:  that 
she  got  them,  and  he  toolc  a  key  out  of  the 
pockets,  and  opened  a  satchel,  which  be  di- 
rected her  to  get;  that  the  testator  took  out 
of  the  satchel  two  bank  books,  and  handed 
them  to  her,  telling  her  to  take  them,  that 
they  were  hers,  and  at  the  same  time  stat- 
ing that  his  other  children  had  bad  their 
shares.  Mr.  Kamp  testified  that  be  had 
known  the  testator  In  his  lifetime  since  1857 
or  1858,  and  had  been  Intimate  with  him; 
that  for  about  six  weeks  or  two  months  be- 
fore his  death  he  saw  him  every  day,  and 
that  he  told  him  a  number  of  times  that  he 
was  going  to  make  a  will,  and  give  what  he 
bad  tp  his  daughter  Rilia.  the  proponent 
Harris  Cohen  testified  that  he  bad  known  the 
testator  five  or  six  years  prior  to  bis  death; 
that  he  was  of  sound  mind  at  the  time  of 
the  execution  of  the  will  and  during  all  the 
time  he  knew  him.  Andrew  Armstrong  tes- 
tified that  be  bad  lived  in  the  city  of  De- 
troit for  eight  years,  and  knew  the  testator; 
that  prior  to  that  time  he  lived  In  the  town- 
ship of  Taylor,  where  the  testator  lived  from 
.  1866  to  1867  up  to  the  time  of  bis  coming  to 
Detroit  eight  years  before;  that  the  tes- 
tator held  the  office  of  Justice  of  the  peace 
in  that  township;  that  he  was  a  man  of 
sound  mind  at  the  time  of  the  execution  of 
the  will;  that  he  met  him  many  times  in 
Detroit  and  had  had  a  conversation  with 
him  about  two  weeks  before  be  died.  In 
which  be  stated  that  what  be  t(ad  left  of 
bis  property  would  go  to  the  proponent 
Several  other  witnesses  were  called,  who 
had  known  testator  In  the  city  of  Detroit 
and  up  to  the  time  of  hla  death,  who  testi- 
fied that  he  was  of  sound  mind  up  to  the 
time  of  the  making  of  the  will.  The  con- 
testants called  several  witnesses,  who  testi- 
fied that  the  testator  was  not  of  sound  mind. 
Some  of  this  testimony  was  objected  to  on 
the  ground  that  these  witnesses  had  not 
known  the  testator  since  the  time  he  left  the 
farm  In  1889,  some  seven  years  before  the 
will  was  made.  The  court  admitted  this  tes- 
timony upon  statement  made  by  counsel  that 
several  acts  stated  by  the  witnesses,  which 
they  thought  were  some  proof  of  mental 
aberration,  would  be  shown  to  continue  down 


to  the  time  of  the  death  of  the  testator. 
This,  we  thinlc,  they  wholly  failed  in  do- 
ing. Nothing  was  shown  by  these  wltnesse* 
which  bad  any  bearing  on  testator's  compe- 
tency during  the  time  he  lived  in  Detroit 
The  court  should  not  have  pern^tted  this  tes- 
timony to  be  given,  ae  at  leasr  should  have 
stricken  it  out  unless  some  testimony  was 
ofl^ered  showing  the  continuation  of  such 
claimed  mental  aberitition  up  to  or  near  the 
time  of  testator's  death.  It  appeared  from 
the  testimony  that  soon  after  this  will  was 
executed  the  testator  began  to  fall  rapidly, 
and  there  is  some  testimony  tending  to  show 
that  In  the  night  prior  to  the  making  of  the 
will  be  bad  a  slight  stroke  of  paralysis.  Dr. 
Yates  was  called  in  the  afternoon  after  the 
will  was  executed.  He  was  asked  whether, 
in  his  opinion,  the  testator  bad  sufficient  ca- 
pacity to  'make  a  wIU.  This  was  objected  to 
as  Incompetent  and  immaterial.  The  objec- 
tion was  overruled,  and  the  doctor  permit- 
ted to  answer  the  question.  It  is  claimed 
that  Dr.  Yates  was  not  possessed  of  suffi- 
cient information  to  admit  his  opinion  as  to 
the  competency  of  the  deceased.  It  appears 
that  the  will  was  signed  in  the  forenoon. 
The  witnesses  for  proponent  do  not  agree  as 
to  the  time,  but  one  witness  states  It  as 
between  10  and  11  o'clock.  The  doctor  tes- 
tifies as  to  the  time  of  his  attendance,  and 
as  to  what  he  discovered,  as  follows:  "I  do 
not  remember  the  exact  time  of  day.— ex- 
actly when  I  was  called  in.  It  was  about 
noon;  not  before  noon.  I  was  associated 
with  Dr.'  Baker  at  that  time,  and  had  an 
office  In  the  same  building.  I  found  Mr. 
Wlegand  in  the  bedroom,  lying  on  the  bed. 
I  think  I  was  there  twice  the  first  day  that 
he  was  sick.  In  the  afternoon;  and  I  was 
there  with  Dr.  Baker  on  the  day  the  old 
gentleman  died.  When  I  first  went  there,  I 
diagnosed  the  trouble  with  Henry  Wlegand 
as  apoplexy.  At  any  time  while  I  was  there 
I  did  not  get  an  intelligent  word  out  of  him. 
I  did  not  hear  him  speak  at  alL  I  saw  Mrs. 
Lange  there  at  the  time.  I  bad  a  talk  with 
her.  and,  to  the  best  of  my  knowledge  and 
belief,  the  Impression  I  got  was  that  he  had 
been  In  the  same  condition  from  early  in 
the  morning.  I  asked  Mrs.  Lange  if  he  had 
spoken  at  that  time,  and  she  said,  'No,'  al- 
though she  said  that  be  was  against  my 
coming  and  against  her  calling  for  any  physi- 
cian. I  do  not  remember  anything  else  in 
particular.  My  impression  is  now  that  he 
was  taken  ill  that  morning,  and  that  he  was 
getting  worse,  and  consequently  I  was  called. 
At  the  time  I  was  there,  I  found  no  move- 
ment in  his  limbs.  He  could  move  his  head, 
could  drink,  could  swallow,  and  could  move 
his  lips.  I  gave  him  some  medicine  at  that 
time.  I  gave  him  restoratives,  but  did  not 
give  him  any  whisky  or  stimulants  of  any 
kind.  When  I  was  there  his  eyes  were  par- 
tially motionless,  and  yet  he  could  see.  and 
I  knew  he  could  see.  He  would  look  at  you, 
and,  although  be  was  looking  at  you,  his 
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attention  wonld  not  be  called  sufficient  to 
turn  his  head.  He  would  see  what  yon  were 
doing  If  you  sat  within  a  certain  radius  of 
bis  vision.  He  had  a  partial  intelligence, 
for  he  would  take  something  if  I  offered  it 
to  him.  I  endeavored  to  spealc  to  him  as 
I  would  to  anybody  else,  first  trying  to  find 
out  how  keen  his  brain  was;  and  I  found  I 
had  to  spealc  very  decidedly,  sharp,  and 
quick,  to  attract  his  attention;  and  I  found 
by  sharply  doing  this  he  would  open  his  lips, 
when  I  would  tell  him  that  I  wanted  him 
to  take  some  medicine,  and  would  open  his 
mouth.  I  had  a  conversation  with  Mrs. 
I^nge  the  first  time  I  was  there.  She  said 
that  it  was  the  old  man's  intention  of  giv- 
ing her' all  the  property,  and  asked  me  If  I 
thought  he  would  be  able  to  transact  any 
business  In  the  way  of  signing  papers,  and 
If  it  would  be  possible  to  restore  him  to  that 
extent,  and  I  told  her  I  thought  it  was  de- 
cidedly problematic;  it  was  not  Improbable. 
She  did  not  say  anything  at  any  time  about 
bis  having  made  a  will."  In  view  of  this 
testimony,  we  think  it  was  clearly  compe- 
tent for  the  doctor  to  express  an  opinion  as 
to  the  mental  capacity  of  the  deceasefl  at  the 
time  he  saw  him.  It  did  not  conclusively  ap- 
pear that  the  condition  of  Mr.  Wiegand  had 
changed  so  materially  after  the  time  of  mak- 
ing the  will  that  the  opinion  of  Dr.  Tates 
as  to  his  mental  capacity  at  the  time  of  his 
visit  was  wholly  without  force. 

Frederika  Lange  was  called  as  a  witness 
in  her  own  behalf.  She  testified  to  the  tes- 
tator's condition  at  the  time  the  will  was 
executed  and  the  passing  over  to  her  of  the 
hank  books  in  the  presence  of  the  three  wit- 
nesses to  the  will.  On  her  cross-examination 
she  was  asked:  "How  many  times  had  your 
bu8band  been  arrested  in  the  last  seven 
years?"  "How  many  times  have  yon  been 
a  witness  for  him?"  "I  want  to  ask  you  a 
fair  question, — whether  or  not  you  know  he 
has  been  arrested."  "How  many  times  has 
he  been  arrested  since  your  marriage?" 
"Now,  admitting  that  you  claim  that  Henry 
got  $1,000.  that  William  got  $1,000.  that 
your  sister  got  $500,  that  you  got  nothing,  so 
that,  about  to  square  up,  would  be  the  right 
thing  for  you  to  take  $4,500  or  $5,000,  yon 
think,  do  yon?"  All  these  questions  were 
objected  to  as  Incompetent  and  immaterial, 
the  objections  overruled,  and  the  witness  re- 
quired to  answer  them.  Mr.  Lange  had  not 
been  produced  as  a  witness,  nor  had  he  given 
any  testimony  on  the  trial.  The  court  should 
not  have  permitted  these  questions  to  be  an- 
swered. They  had  no  legal  connection  with 
the  Issue  being  tried,  and  the  contestants  had 
no  right  to  discredit  the  witness  by  such 
questions.  In  People  v.  Cahoon,  88  Mich. 
45G,  50  N.  W.  384,  the  questions  put  to  Mrs. 
Cahoon  were:  "Is  It  not  a  fact  that  you  and 
your  husband  concocted  the  whole  story?" 
"Yon  have  been  a  witness  for  your  husband 
In  every  lawsuit  he  has  had,  have  you  not?" 
It  was  held  that  these  questions  reflected  up- 


on the  character  of  the  witness,  and  shonid 
not  have  been  permitted.  See,  also,  Sullivan 
V.  Deiter,  86  Mich.  404,  49  N.  W.  261.  and 
People  V.  Gotshall  (Mich.)  82  N.  W.  274. 

The  court  was  asked  to  charge  the  Jury 
that  there  was  no  evidence  tending  to  show 
that  Henry  Wiegand  was  unduly  Influenced 
to  make  the  will  in  question.  This  was  re- 
fused, and  the  court  charged  the  Jury:  "If 
the  Jury  are  not  satisfied  from  the  evidence 
that  the  paper  here  offered  for  probate  Is  the 
last  will  and  testament  of  Henry  Wiegand,— 
Is  not  In  fact  the  product  of  his  own  will, 
but  of  Influence  that  constrained  him  to  do 
against  his  will  what  he  was  unable  to  re- 
fuse,—your  verdict  will  be  for  the  contest- 
ants." We  are  unable  to  find  any  testimony 
in  the  record  tending  to  show  that  there  was 
any  undue  Infiuence  operating  upon  the  mind 
of  the  testator  at  the  time  of  the  execution 
of  the  will.  All  the  witnesses  who  knew  or 
could  know  anything  of  the  circumstances 
under  which  the  will  was  executed  testified 
that  it  was  read  over  to  him,  and,  after  t>e- 
ing  so  read,  he  signed  it,  and  at  once  passed 
the  bank  books  over  to  bis  daughter,  telling 
her  that  they  belonged  to  her.  The  daughter 
testified  that  she  had  the  will  drawn  as  di- 
rected by  her  father,  and  returned  It  to  him 
for  his  execution;  that  he  executed  It  In  the 
presence  of  the  three  witnesses;  and  notes- 
tlmony  was  given  upon  the  cross-examination 
of  the  proponent  tending  to  show  undue  In- 
fiuence, and  the  contestants  themselves  of- 
fered no  such  testimony. 

The  court  was  asked  to  charge  the  Jury: 
"If  the  statements  made  by  these  several  wit- 
nesses be  true,  they  clearly  show  sufficient 
mental  capacity  in  Henry  Wiegand  to  make 
a  valid  will."  This  was  refused,  and  the 
court  charged  the  Jury:  "If  the  statements 
made  by  the  several  witnesses  Kamp,  Bums, 
and  Cohen  be  tme,  they  show  a  sufficient 
mental  cai)acity  in  Henry  Wiegand  to  make 
a  win.  Over  against  that  you  put  the  state- 
ments of  what  the  doctors  say,  and  what 
they  say  about  his  not  having  awakened 
sufficiently  to  speak,  and  so  forth.  These 
matters  you  can  remember."  This  was  error. 
The  doctors  did  not  see  Wiegand  until  the 
afternoon  of  the  10th  of  August.  The  wilt 
was  made  between  10  and  11  o'clock  in  the 
morning  of  the  same  day.  He  was  falling 
rapidly  from  a  stroke  of  paralysis.  His  con- 
dition, according  to  the  testimony  of  several 
witnesses  for  proponent,  was  not  alarming 
while  the  will  was  being  signed.  He  lay 
propped  up  In  bed,  and,  though  his  right  arm 
and  hand  were  considerably  affected,  they 
testified  he  could  talk,  and  that  he  bore  no 
evidences  at  that  time  of  mental  aberration. 
In  the  afternoon,  however,  his  condition  very 
much  changed.  What  bis  condition  was  at 
that  time  could  not  be  weighed  against  the 
testimony  of  witness,  who  stood  unimpeach- 
ed.  as  to  the  condition  when  ^e  will  was 
made.  iigitizcdFy-^CT 

It  Is  said,  however,  by  the  contestants  that 
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the  will  was  Improperly  executed,  because 
the  date  was  put  into  It  after  It  had  been 
signed  by  the  testator.  Under  the  circum- 
stances shown,  this  could  have  no  legal  ef- 
fect upon  the  validity  of  the  will.  It  was 
shown  that,  after  the  will  was  executed,  Mr. 
Wlegand,  in  loolting  it  over,  discovered  that 
the  date  had  not  been  put  In.  He  then  di- 
rected his  daughter  to  insert  the  date  in  the 
instrument,  and  she  inserted  the  true  date. 
For  the  errors  pointed  out,  the  Judgment 
below  will  be  reversed,  and  a  new  trial  or- 
dered.   The  other  Justices  concurred. 


SAI.TER  V.  SUTHERLAND. 

(Supreme  Court  of  Michigan.     Feb.  12,  1901.) 

JUDGMENTS  —  AFFIRMANCE  —  CORRECTION — 
REPLEVlN^JUDGMBaJT— AMENDMENT  —  RKC- 
ORD—SUFPICIBNCY— MOTION— TERMS. 

1.  Where  a.  judgment  on  the  merits  in  favor 
of  defendant  in  replevin  had  been  affirmed  by 
the  supreme  court  on  the  sole  ground  that 
plaintiff  did  not  have  any  right  of  property  iu 
the  subject  of  the  action,  and  it  was  subse- 
quently discovered  that  the  judgment  failed 
to  adjudge  to  defendant  any  recovery  of  the 
property  or  its  value,  the  trial  court  was  not 
precluded  by  such  alhrmance  from  amending 
the  judgment  so  as  to  authorize  such  recovery. 

2.  Where  property  was  replevied  from  de- 
fendant's possession  by  a  stranger  to  the  title, 
defendant  was  entitled,  on  verdict  in  his  favor, 
to  a  judgment  for  its  return  or  for  the  value, 
even  though  he  be  accountable  for  the  property 
to  the  true  owner. 

3.  Property  was  replevied  from  defendant's 
possession  by  a  stranger  to  the  title,  and  de- 
fendant had  a  verdict,  wbich  also  fonnd  the 
value  of  the  property.  Judgment  was  entered, 
which  by  mistalce  failed  to  adjudge  recovery  of 
the  property  or  its  value.  Tliere  was  no  find- 
ing of  any  lien  or  special  property  in  either 
party.  Held,  that  the  record  showed  sufficient 
to  justify  an  amendment  of  the  judgment  giv- 
ing such  recovery,  since  both  the  improper  tak- 
ing and  the  value  appeared  from  the  record. 

4.  A  father  loaned  his  daughter  certain  per- 
sonal property  during  her  life.  After  her  death 
her  adminiiitrator  brought  replevin  against  her 
husband,  iu  which  there  was  a  verdict  for  the 
husband,  because  the  action  should  have  been 
brought  by  the  fatlier  instead  of  the  adminis- 
trator. The  judgment  as  entered  failed  to  give 
the  husband  a  recovery  of  the  property  or  its 
value.  Held,  on  motion  for  leave  to  amend 
the  judgment,  made  after  the  term  at  which  it 
was  entered,  that  leave  should  only  be  granted 
on  condition  that  the  husband  consent  that  a 
motion  for  a  new  trial  might  be  made  by  the 
administrator  as  of  the  term  of  the  entiy  of 
judgment,  since  the  delay  in  moving  for  a  new 
trial  was  not  attributable  to  the  administrator. 

Replevin  by  Marvin  R.  Salter,  as  adminis- 
trator of  the  estate  of  Julia  E.  Sutherland, 
against  Daniel  M.  Sutherland.  Motion  by 
defendant  for  leave  to  make  motion  in  the 
trial  court  for  the  modlflcatlon  of  the  entry 
of  a  Judgment  in  his  favor  permitting  him  to 
recover  the  value  of  the  property  taken  under 
the  writ    Granted. 

Senrl  &  Kress,  for  petitioner.  John  T. 
Mathews  (CahlU  &  Wood,  of  counsel),  for 
respondent. 

MONTGOMERY.  C.  J.  One  Marvin  R.  Sal- 
ter, as  administrator  of  the  estate  of  Julia  E. 


Sutherland,  brought  an  action  of  replevin  In 
the  circuit  court  for  Gratiot  county  against 
the  defendant  The  case  was  tried  In  that 
court,  and  on  the  3d  day  of  February,  1S99, 
a  verdict  was  rendered  In  favor  of  the  de- 
fendant and  against  the  plaintiff.  The  jour- 
nal entry  of  verdict  and  Judgment  as  ap- 
pears upon  the  record,  reads  as  follows: 
"That  the  said  defendant  did  not  unlawfully 
detain  the  goods  and  chattels  mentioned  in 
manner  and  form  as  the  said  plaintiff  bath 
In  his  declaration  In  this  cause  alleged,  and 
assesses  the  value  of  the  goods  and  chattels 
aforesaid  at  the  sum  of  three  thousand  one 
hundred  and  eighteen  and  «'/iao  dollars  ($3,- 
lia47).  Therefore,  on  motion  of  Gea  P. 
Stone,  attorney  for  the  said  defendant  it  Is 
ordered  and  adjudged  by  the  court  now  here 
that  the  said  defendant  do  recover  against 
the  said  plaintiff  his  costs  and  charges  by 
him  about  his  defense  In  this  behalf  expend- 
ed to  be  taxed,  and  .that  the  said  defendant 
have  execution  therefor."  The  plaintiff  re- 
moved the  case  to  this  court  by  writ  of  error, 
and  the  Judgment  was  affirmed  on  the  Cth  of 
March,  1900.  The  opinion  is  reported  in -Si 
N.  W.  K»TO.  On  the  15th  of  March.  1900.  the 
petitioner  discovered,  as  be  claimed,  that  the 
verdict  and  judgment  was  not  complete,  and 
moved  the  circuit  court  for  an  amendment 
of  the  same,  which  amendment  was  allowed. 
On  the  13th  of  June,  1900,  the  plaintiff  ap- 
plied to  this  court  and  secured  an  order, 
directed  to  the  circuit  Judge,  requiring  him 
to  show  cause  why  he  should  not  vacate  the 
order  permitting  the  amendment  Before  this 
order  was  returnable,  the  circuit  judge,  on 
his  own  motion,  vacated  the  order,  assign- 
ing as  a  reason  therefor  that  the  better  prac- 
tice required  that  leave  should  first  be  ob- 
tained from  this  court  to  make  said  motion. 
Acting  on  this  suggestion,  this  application  for 
leave  Is  now  presented. 

It  Is  contended  that  a  Judgment  affirmed 
by  tills  court  cannot  be  altered  in  the  lower 
court  in  any  material  matter;  citing  Fifth 
Nat  Bank  v.  Clinton  Circuit  Judge,  100  Mich. 
G7,  58  N.  W.  GiS.  It  is  undoubtedly  true  that 
the  circuit  court  has  no  power  to  modify  in 
any  material  respect  a  Judgment  in  any  man- 
ner Inconsistent  with  the  decision  of  this 
court  but  in  the  present  case  it  appears  that 
the  error  was  not  discovered  until  after  the 
decision  of  this  court,  and  that  no  point  de- 
cided in  the  case  by  this  court  turned  on  the 
form  of  the  verdict  or  Judgment  The  sole 
question  presented  In  the  case  for  our  deci- 
sion was  whether  Mr.  Salter  had  such  a  right 
of  property  as  entitled  him  to  maintain  re- 
plevin. 

It  is  next  contended  that  the  defendant  Is 
not  entitled  to  the  Judgment  which  he  now 
seeks  to  have  entered  for  the  value  of  the 
property,  and  tliat  there  is  not  enough  on  the 
record  to  show  him  entitled  to  the  amend- 
ment claimed.  These  two  questions  are 
closely  related.  It  is  undoubtedly  the  gen- 
eral rule  that  where  property  is  taken  from 
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the  possession  of  the  defendant  under  a  writ, 
be  is  entitled  to  judgment  for  return;  Iiis 
possession.  If  lawful  as  against  tlie  plaintiff, 
being  sufiScient  to  support  this  rigbt  Steere 
V.  \anderberg,  00  Mich.  J87,  51  N.  W.  205; 
Simtiions  V.  Robinson,  101  Micb.  240,  59  N. 
\V.  i>23;  Davidson  v.  Gunsolly,  1  Mich.  388; 
■VVliitney  v.  Hyde,  91  Micb!  13,  51  N.  W.  696. 
In  the  case  last  cited  it  was  said:  "Wben  tbe 
defendant  is  in  lawful  possession  of  tbe  prop- 
erty, and  tbe  plaintiff  is  a  stranger  to  tbe 
title,  he  cannot  complain  of  a  Terdlct  for  its 
value  in  favor  of  tbe  defendant.  The  de- 
fendant may  be  accountable  to  the  true  own- 
er, but  is,  in  tbe  first  instance,  even  though 
a  mere  bailee,  entitled  to  return  of  the  prop- 
erty, or  its  value,  if  return  is  waived."  It  is 
true  there  are  exceptions  to  this  rule,  where 
one  paity  or  the  other  has  a  lien  upon,  or  a 
si)t.'c!al  property  in,'  tbe  goods,  and  It  is  also 
true  that  if  tbe  plaintiff  himself  is  shown  to 
be  the  owner,  or  if  the  case  fails  against 
tbe  defendant  because  he  was  not  in  posses- 
sion. Judgment  for  return  or  value  should 
not  be  entered;  but  neither  of  these  circum- 
stances appear  here.  Is  there  enough  to 
amend  from  in  tbe  record?  We  think  there 
Is.  The  flies  show  a  replevin  of  the  property 
from  the  defendant.  The  finding  of  the  Jury 
shows  the  value  of  the  property.  There  is 
no  finding,  under  section  10,675,  of  any  lien 
or  special  property  In  either  party.  We  think 
leave  to  move  the  court  to  amend  should  be 
granted.  It  has  been  suggested  that  Justice 
requires  that  if  this  order  be  made,  the  order 
should  also  give  the  circuit  Judge  tbe  right 
to  set  aside  the  Jud;^ent  and  grant  a  new 
trial.  As  the  plaintiff  in  tbe  action  is  not  re- 
sponsible for  delay  In  proceedings,  we  think 
It  should  be  made  a  condition  to  the  relief 
prayed  here  that  be  consent  to  bearing  an 
application  for  a  new  trial  as  of  the  term  in 
which  Judgment  was  entered.  No  costs  will 
be  awarded  to  either  party  upon  this  applica- 
tion.   The  other  Justices  concurred. 


COLB  V.  OOI^E'S  ESTATE. 
(Supreme  Court  of  Michigan.     Feb.  12,  1901.) 

PRODATB  COURT— JURISDICTION— WILL3— EX- 
ECUTOR'S DISCRETION  —  ALLOWANCE  FOR 
SUPPORT— ORDER  APPEALABLE— STATUTES. 
1.  A  will  directed  the  executor  to  furnish 
snflicient  funds  from  the  estnte  of  tlie  testator 
to  pay  the  reasonable  living  expenses  of  the 
family  of  testator's  son  during  the  life  of  tbe 
son  and  his  wife;  and,  if.  the  son  should  die 
lioforp  his  children  became  of  age,  then  the 
executors  wore  to  see  that  the  said  children 
were  properly  educated  and  supported.  After 
the  death  of  the  testator  and  his  son  before 
the  said  children  were  of  age,  the  son's  widow, 
on  the  failure  of  the  executor  to  provide  suf- 
ficient funds  for  such  purposes,  was  granted 
an  order  by  the  probate  court  for  a  certain  al- 
lowance from  the  estate  of  her  father-in-law 
for  the  support  of  herself  and  children.  Held, 
tlint  the  question  of  what  was  a  sufQcient  al- 
lowance was  not  within  the  exclusive  discre- 
tion of  the  executors,  but  that  .the  probate 
court  had  jurisdiction  to  mai;e  the  order,  under 
85  N.W.-8 


Pub.  Acts  1S99,  No.  253,  providing  that  per- 
sons entitled  by  the  terms  of  a  will  to  the  pay- 
ment of  money  by  a  testamentary  trustee  may 
present  a  petition  to  the  probate  court  praying 
for  a  decree  directing  payment. 

2.  Under  Comp.  Laws,  §  069,  providing  that, 
in  all  cases  not  otherwise  provided  for,  any 
person  aggrieved  by  any  order  of  a  judge  of 
probate  may  appeal  therefrom  to  the  circuit 
court  for  the  same  county,  an  order  of  the  pro- 
bate court  determining  the  amount  of  an  oi- 
lovvance  granted  by  the  terms  of  a  will  ia  ap- 
pealable. 

Appeal  frorn  circuit  court,  Wayne  county; 
Joseph  W.  Donovan,  Judge. 

Action  by  Carrie  Cole  against  the  estate  of 
Darius  Cole,  deceased.  P>om  a  Judgment  In 
favor  of  plaintiff,,  defendant  appeals.  Af- 
firmed. 

Wisner  &  Harvey,  for  appellant  Charles 
K.  Latham  and  Everett  B.  Latham,  for  ap- 
pellee. 

LONO,  J.  This  is  an  appeal  by  the  execu- 
tors of  Darius  Cole,  deceased,  from  an  order 
of  the  circuit  court  directing  tbe  payment  by 
them  of  the  sum  of  $4,000  per  year  for  the 
support  and  maintenance  of  Carrie  Cole,  wid- 
ow of  tbe  son  of  the  deceased,  and  for  tbe 
support  and  education  of  her  children.  It 
appears  that  Darius  Cole  died  testate,  leav- 
ing a  son,  Frank  D.  Cole,  bis  sole  belr.  Tbe 
ninth  clause  of  the  will  reads:  'T  direct  my 
executors  to  furnish  funds  from  my  estate 
to  pay  all  reasonable  expenses  of  the  living 
of  my  son,  Frank  D.  Cole,  and  his  wife  and 
children,  during  the  lifetime  of  each  of  tbe 
said  Frank  D.  Cole  and  bis  wife,  and  sufil- 
cient  also,  to  secure  tbe  education  of  all  tbe 
children  of  said  Frank  D.  Cole  now  living 
or  that  may  hereafter  be  born;  and  in  case 
said  Frank  D.  Cole  should  die  before  bis  chil- 
dren become  of  age,  or  In  case  Frank  D.  Cole 
shall  for  any  reason  become  incompetent  to 
properly  care  for  the  said  children,  I  direct 
my  executors  to  see  that  said  children  are 
properly  supported  and  educated."  The  will 
further  directs  the  executors  to  invest  in 
first  mortgages  on  Improved  real  estate  such 
funds  belonging  to  the  estate  as  might  ac- 
cumulate, and  not  be  needed  for  the  purposes 
set  forth  in  paragraph  9.  During  the  lifetime 
of  Frank  D.  Cole  the  executors  paid  him 
the  sum  of  $3,000  per  year,  under  tbe  ninth 
paragraph  of  tbe  will.  He  died  April  12, 
1899,  leaving  a  widow,  Carrie  Cole,  and  seven 
children.  In  November,  1899,  Mrs.  Cole  peti- 
tioned tbe  probate  court  for  an  allowance 
for  her  support  and  the  support  and  education 
of  her  children.  November  27,  1800,  tbe  pro- 
bate court,  acting  upon  said  petition,  made 
an  order  authorizing  the  executors  to  pay  her 
and  her  children  $200  per  month  for  their 
support  Mrs.  Cole,  being  dissatisfied  with 
tbe  allowance  made  by  tbe  probate  court  ap- 
pealed to  the  circuit  court  Tbe  executors 
then  made  a  motion  to  dismiss  said  appeal 
upon  the  grounds  that  the  order  of  the  pro- 
bate court  from  which  the  appeal  was  talcen 
was  not  an  appealable  one,  and  that  the  clr- 
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cult  court  bad  no  Jurisdiction.  This  motion 
was  denied  lij  the  circuit  court,  and,  upon  an 
application  being  made  to  this  court  for  man- 
damus to  compel  the  circuit  court  to  dismiss 
the  appeal,  the  application  was  denied  upon 
the  ground  that  mandamus  was  not  the  prop- 
er remedy.  Lee  v.  Circuit  Judge  (decided 
Jan.  31,  1900).! 

Upon  the  hearing  of  this  cause  In  the  cir- 
cuit court,  counsel  for  the  executors-  moved 
to  dismiss  the  proceedings  upon  the  grounds 
(1)  that  the  order  of  the  probate  court  waa 
not  an  appealable  one,  because  the  circuit 
court  had  no  jurisdiction  to  malce  any  allow- 
ance; (2)  that  by  such  appeal  the  circuit 
court  acquired  no  Jurisdiction;  (3)  that  by 
the  terms  of  the  will  the  executors  thereof 
were  given  power  to  fix  a  reasonable  allow- 
ance to  the  widow  and  children,  to  be  paid 
out  of  the  estate.  The  court  overruled  these 
objections  and  refused  to  dismiss  the  appeal, 
and  after  hearing  testimony  on  behalf  of  the 
ehiimant,  and  no  testimony  being  offered  by 
the  executors,  entered  an  order  requiring  the 
executors  to  pay  to  said  Carrie  Cole  out  of 
said  estate  the  sum  of  $4,000  for  the  year 
from  April  12,  1899,  to  April  12,  1900,  and  at 
the  rate  of  $4,000  per  year,  In  monthly  In- 
stallments, at  the  end  of  each  month  from 
April  12,  1900,  until  the  further  order  of  the 
court  or  of  such  probate  court  Error  Is 
assigned  (1)  on  the  refusal  of  the  court  to 
grant  the  executors'  motion  to  dismiss  the 
proceedings;  (2)  In  entering  the  appeal;  (3) 
in  entering  Judgment  In  favor  of  Carrie  Cole. 

It  is  the  claim  of  counsel  that,  the  will  hav- 
ing given  to  the  executors.  In  the  first  place, 
discretion  to  fix  the  reasonable  expenses 
which  were  allowable  under  It,  only  when  the 
executors  neglect  their  duty  can  the  probate 
court  act;  that  upon  refusal  of  the  executors 
to  perform  their  duty  the  court  may  remove 
them,  but  that  the  probate  court  has  no  pow- 
er to  fix  the  allowance.  It  Is  said  that  the 
petitioner  does  not  allege  that  they  refused 
to  act,  or  to  act  properly.  The  petition,  how- 
ever, contains  sufficient  allegations  to  bring 
the  matter  before  the  probate  court,  and  the 
evidence  shows  both  neglect  and  refusal  of 
the  executors  to  pay  petitioner  anything  for 
support.  The  circuit  Judge  found  that,  "some 
time  after  the  death  of  Frank  D.  Cole,  Mr. 
Adelbert  Lee,  one  of  the  executors  of  the 
estate  of  Darius  Cole,  Informed  said  Carrie 
Cole  that,  under  the  advice  of  the  judge  of 
probate,  the  executors  could  not  pay  anything 
to  her  for  the  support  of  herself  and  children 
without  further  order  from  tlie  probate 
court"  Nothing  was  paid  her  by  the  execu- 
tors from  April  12,  1809,  and  apparently  noth- 
ing has  yet  been  paid,  though  up  to  tlie  death 
of  Frank  D.  (3ole  the  allowance  of  $3,000  was 
paid  to  him;  and  from  the  testimony  In  the 
cases  It  Is  shown  that  to  properly  support 
the  family  and  educate  the  children,  it  took 
a  much  larger  amount  than  tliat,  which  Frank 
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D.  Cole  paid  out  of  bis  own  estate.  Darius 
Cole  died  leaving  a  large  estate,— an  estate 
worth  at  least  $250,000.  It  was  bis  intent 
that.  In  the  event  of  the  death  of  Frank  D. 
Cole,  his  widow  and  children  should  be  pr«- 
vlded  from  the  estate  of  Darius  Cole  suffi- 
cient moneys  to  pay  all  reasonable  expenses 
of  living  and  for  the  education  of  the  chil- 
dren. The  executors  having  neglected,  after 
Frank  D.  Cole  died,  to  advance  out  of  the 
estate  such  moneys,  the  power  certainly  rest- 
ed somewhere  to  compel  action  and  fix  the 
amount  of  such  advancements.  We  think  the 
only  questions  In  the  case  are:  Did  the  pro- 
bate court  have  jurIsdk;tlon  to  determine  the 
allowance?  And  is  the  order  made  appeal- 
able? 

In  Hull  V.  Hull,  81  N.  W.  89,  the  will  pro- 
vided: "My  will  is  that  after  my  debts 
shall  be  paid,  and  a  monument  purchased  as 
above  provided,  the  remainder  of  my  prop- 
erty shall  go  to  my  wife  during  her  natural 
life,— that  is  to  say,  that  she  shall  have  it 
as  needed  for  her  support  and  comfort;  and 
this  to  inclade  all  my  property,  both  real  and 
personal,  of  whatever  kind  or  nature.  After 
the  death  of  my  wife,  the  remainder  of  my 
property  shall  be  divided  among  the  heirs 
of  my  blood  as  follows:  *  •  ♦  I  do  here- 
by nominate  and  appoint  my  wife,  Margaret 
A.  Hull,  and  my  nephew,  John  Hnll,  to  ex- 
ecute this  will;  and  I  request  the  said  John 
Hull,  my  nephew,  to  continue  right  along 
as  executor,  and  that  be  shall  see  that  the 
whole  of  this  will  Is  carried  out  to  the  let- 
ter, and  that  he  shall  settle  the  whole  busi- 
ness after  the  death  of  my  wife."  It  was 
said  by  this  court:  "The  clause  appointing 
bis  executors  Is,  we  think,  sufficiently  clear 
to  show  the  intention  of  the  testator  upon 
this  point.  *  •  •  One  of  the  duties  im- 
posed upon  them  by  the  will  is  to  transfer 
to  her,  at  any  time  when  the  Income  is  not 
sufficient,  such  of  the  principal  as,  in  their 
Judgment,  may  be  needed  for  her  support 
and  comfort.  Both  have  given  bonds  for 
that  purpose,  and  are  liable  only  for  an 
abuse  of  the  trust  reposed  In  them.  They 
should,  from  time  to  time,  as  required  by 
law,  file  their  accounts  for  allowance  by  the 
probate  court  Should  the  executors  dis- 
agree as  to  the  amounts  needed,  undoubted- 
ly either  party  might  apply  to  the  proper 
court  to  determine  the  question."  It  will 
be  seen  that  the  question  as  to  what  was 
the  proper  tribunal  to  apply  to  was  not  de- 
termined in  that  dase.  The  emergency  bad 
not  then  arisen.  It  has  arisen  in  the  pres- 
ent case.  It  was  said  by  Mr.  Justice  Camp- 
bell in  People  v.  Wayne  Circuit  CJourt  11 
Mich.  404:  "I  am  very  strongly  inclined  to 
the  opinion  that  under  our  probate  system 
the  court  of  chancery  has  only  Jurisdiction 
in  those  cases  In  which  an  adequate  remedy 
does  not  exist  la  the  probate  court"  In  Re 
Andrews'  Estate,  02  Mich.  452,  52  N.  W. 
743,  17  L.  R.  A.  296,  It  was  said:  "indeed, 
the  grant  of  jurisdiction  to  probate  courts  Is 
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so  general  and  extensiTe,  under  our  statute, 
that  to  tbe  aectiou  conferring  Jurisdiction  the 
legislature  added  a  proviso  that  such  grant 
should  not  be  construed  to  deprive  the  cir- 
cult  courta  In  chancery  of  concurrent  Juris- 
diction." The  case  of  People  v.  Wayne  Cir- 
cuit Court,  supra,  was  referred  to  with  ap- 
proval in  the  last-named  case.  See.  also, 
Sanborn  v.  Sanborn  (Mich.)  67  N.  W.  130. 
Probate  courts  are  made  by  the  statute 
courts  of  record,  with  a  seal;  and  the  statute 
requires  such  courts  to  keep  a  true  and  fair 
record  of  each  order,  sentence,  and  decree 
made  by  them.  Comp.  Laws,  {  647.  We 
think,  however,  without  reference  to  the 
above  cases,  the  recent  statute  has  plainly 
conferred  Jurisdiction  upon  probate  courts  In 
matters  of  this  kind.  Act  Na  2S3,  Pub.  Acts 
1809. 

Was  the  order  appealable?  Section  669, 
Oomp.  Laws,  provides:  "In  all  cases  not 
otherwise  provided  for,  any  person  aggrieved 
by  any  order,  sentence,  decree  or  denial  of 
a  Judge  of  probate  may  appeal  therefrom  to 
tbe  circuit  court  for  the  same  county."  In 
Goss  T.  Stone,  63  Mich.  320,  29  N.  W.  736^ 
this  court,  commenting  on  the  above-men- 
tioned statute,  said:  "This  language  is  broad 
enough  to  cover  any  order  whatever,  and 
must  unquestionably  cover  any  order  which 
affects  the  merits  of  the  proceeding.  The 
only  exceptions  practically  recognized  have 
been  such  interlocutory  and  subsidiary  orders 
as  are  made  during  the  pendency  of  suits 
or  proceedings,  and  which  end  with  or  be- 
fore them.  Such  instances  occur  in  the  ap- 
pointment of  guardians  ad  litem,  temporary 
allowances  of  some  kinds,  and  the  usual  or- 
ders and  directions  regulating  the  current 
proceedings."  The  present  case  is  brought 
for  the  determination  of  the  amount  of  the 
allowance  undetermined  by  the  will,  and 
which  the  executors  have  neglected  to  de- 
termine. We  think  the  order  Is  appeala- 
ble. See,  also,  Act  No.  293,  Pub.  Acts  1899. 
Tbe  order  made  by  the  circuit  court  must 
be  affirmed,  with  taxable  costs  to  the  peti- 
tioner to  be  paid  out  of  the  estate  The 
other  Justices  concurred. 


BULLEN  V.  MILWAUKEE  TRADINO  CO. 
et  al. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

APPEAL  — RBVIBW  — SUBMISSION    TO    JURY  — 
CONTRACT  OF  CORPORATION- 
NOTE)  BY  OFFICERS. 

1.  If  all  the  Issues  of  fact  raised  by  the 
pleadings,  that  are  controverted  on  the  evi- 
dence, are  submitted  to  the  jury  for  determina- 
tion tbe  omission  to  submit  other  issues  is  not 
reversible  error. 

2.  If  a  person,  acting  In  good  faith,  contract 
with  a  corporation  upon  the  strength  of  the 
apparent  authority  of  those  acting  in  its  be- 
half, and  tbe  corporation  receive  the  benefit  of 
the  contract,  it  is  t>ound,  regardless  of  whether 
its  agents  had  actual  authority  in  the  premises 
or  tile  contract  waa  within  the  scope  of  its 
corporate  powerfc 


S.  If  tbe  officers  of  a  oorporation,  who,  cns- 
tomarily,  are  empowered  to  act  in  its  behalf, 
execute  a  promissory  note  in  its  name,  and 
cause  sucti  execution  ts  be  authenticated  by 
the  corporate  seal,  the  presence  of  such  seal 
upon  the  instrument  carries  with  it  prima  facie 
proof  of  authority  in  fact  to  execute  the  pa- 
per. 

4.  If  a  corporation,  by  its  officers  having  ap- 
parent authority  to  do  ao,  execute  an  instru- 
ment in  the  form  of  a  promissory  note,  causa 
the  same  to  be  indorsed  by  the  payee,  transfer 
it  to  a  third  person,  taking  therefor  a  check 
payable  to  the  order  of  the  treasurer  of  the 
corporation.-^which  check  is  delivered  to  such 
treasurer  as  the  proper  custodian  of  corporate 
property  of  that  kind,— and  the  check  is  duly 
presented  for  payment  and  paid,  the  proceeds 
of  the  note  mnst  be  regarded  as  tiaving  reach- 
ed the  corporation,  regardless  of  whether  its 
officers  had  actual  authority  in  the  matter  or 
not,  or  what  subsequently  became  of  shch  pro- 
ceeds. 

(Syllabus  by  the  Judge.) 

Appeal  from  superior  court,  Milwaukee 
county;  Orren  T.  Williams,  Judge. 

Action  by  C.  A.  Bullen  against  the  Mil- 
waukee Trading  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendant  trading 
company  appeals.    Affirmed. 

Action  to  recover  <»  a  note  of  which  tbe 
following  is  a  copy: 

"$1,500.00  Milwaukee,  Wis.,  Aug.  28th, 
1806l  One  year  after  date  Milwaukee  Trad- 
ing Company  promises  to  pay  to  tbe  order 
of  Win.  J.  Morgan  &  Co.,  at  their  office,  411, 
4th  floor,  Pabat  Bldg.,  fifteen  hundred  and 
no-lOOths  dollars,  value  received,  with  inter- 
est at  the  rate  of  7  per  cent  per  annum. 

"Milwaukee  Trading  C!o.    [Corporate  Seal.] 
"By  Fred  BJorqulst,  Pres. 
"By  Win.  J.  Morgan.  Secy." 

The  complaint  contained  the  necessary 
allegations  to  entitle  plaintifF  to  recover 
against  the  maker  and  indorsers  of  the  in- 
strument as  negotiable  commercial  paper. 
The  answer  pnt  in  issue  the  authority  of  tbe 
officers  of  the  corporation  to  make  the  In- 
strument and  alleged  that  it  was  made  by 
the  firm  of  Win.  J.  Morgan  &  0>.  as  a  means 
of  availing  themselves  of  the  credit  of  the 
corporation  for  their  own  use;  that  the 
Instniment  waa  not  negotiable;  that  no  con- 
sideration was  received  for  It  by  the  corpo- 
ration and  that  plaintiff  took  It  charged  with 
knowledge  of  the  facts. 

On  the  trial  plaintiff  produced  the  note  and 
it  was  received  in  evidence.  Evidence  was 
also  offered  and  received  showing  that  the 
members  of  the  firm  of  Win.  J.  Morgan  & 
C!o.  owned  all  of  the  stock  of  the  corporation 
except  two  shares;  that  its  financial  opera- 
tions were  wholly  conducted  through  the 
firm;  that  the  members  of  the  firm  were  di- 
rectors of  the  corporation;  that  they  were 
accustomed  to  manage  the  corporate  busi- 
ness as  if  it  were  theirs  exclusively;  that 
they  used  the  corporate  name  as  a  cover  for 
their  private  operations;  that  such  was  the 
teaf  purpose  of  the  corporation;  that  Is,  that 
it  was  an  organization  designed  to  enable 
Win.  J.  Morgan  6  Co.  to  do  business  under 
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a  corporate  name;  that  they,  as  ofQcers  of 
the  corporation,  were  accustomed  to  make 
notes  and  then  to  negotiate  them  as  the  firm 
of  Win.  J.  Morgan  &  Oo.  when  the  corpora- 
tion needed  money,  passing  the  proceeds 
to  Its  credit  In  an  account  between  It  and  the 
firm,  and  charging  It  with  the  money  paid 
out  In  the  business  done  by  them  In  its 
name;  that  the  note  sued  on  was  negotiat- 
ed with  one  Haskins,  he  giving  his  check 
therefor,  payable  to  the  coriwration,  which 
check  was  delivered  to  the  secretary  and 
treasurer  of  the  corporation  and  was  by  him 
realized  on,  the  money  being  credited  as 
usual  to  the  corporation  in  the  account  of 
Win.  J.  Morgan  &  Co.  with  it  There  was 
further -evidence  tending  to  show  that  a  set- 
tlement was  made  between  Win.  J.  Morgan 
&  Co.  and  the  corporation  In  which  the  lat- 
ter received  the  full  benefit  of  the  proceeds 
of  the  note.  There  was  further  evidence 
from  which  defendant  claimed  that  when 
the  note  was  negotiated  the  corporation  was 
not  indebted  to  Win.  J.  Morgan  &  Co.,  and 
that  there  never  was  any  legitimate  indebted- 
ness on  the  part  of  said  firm  against  the 
corporation  upon  which  the  credit  of  the  pro- 
ceeds of  the  note  could  have  been  applied. 
There  was  no  evidence  showing  that  plaintitC 
and  his  assignor  did  not  obtain  the  instru- 
ment sued  on  for  value  before  due  and  with- 
out notice  of  any  infirmity  therein. 

At  the  close  of  the  evidence  plaintiefs 
counsel  moved  the  court  for  the  direction 
of  a  verdict  in  his  favor,  which  was  denied. 
Thereupon,  at  the  request  of  counsel  for  the 
corporation,  the  court  submitted  the  cause 
to  the  Jury  to  determine  whether  it  received 
value  for  the  note.  The  result  was  a  find- 
ing In  plalntifTs  favor,  upon  which  Judg- 
ment was  rendered  for  the  full  amount  due 
upon  the  note  according  to  its  terms,  with 
costs.  From  that  Judgment  this  appeal  was 
taken. 

Turner,  Pease  &  Turner,  for  appellant  A. 
B.  May.  for  respondent 

MARSHALL,  J.  (after  stating  the  tacts). 
Several  questions  are  discussed  In  the  brief 
of  counsel  for  appellant  the  solution  of  which 
is  not  necessary  to  a  determination  of  this 
appeal,  because  If  the  one  submitted  to  the 
Jury  was  properly  answered,  the  fact  found 
is  conclusive. 

It  Is  said  that  all  the  material  Issues  were 
not  submitted  to  the  Jury.  There  is  no  re- 
versible error  In  that  If  all  the  issues  of  fact 
on  the  pleadings,  that  were  controverted  on 
the  evidence,  were  so  submitted.  Weisel  v. 
Spence,  5©  Wis.  301,  18  N.  W.  165;  String- 
ham  V.  Oook,  75  Wis.  5S9,  44  N.  W.  777;  Bax- 
ter v.  Railroad  Co.,  104  Wis.  307,  312,  80 
N.  W.  644.  The  issue  that  counsel  suggests 
was  Improperly  omitted  from  the  submission 
to  the  Jury,  is  that  In  regard  to  the  authority 
■of  the  officers  of  appellant  to  execute  the 
note  In  Its  behalf.    On  that  subject  the  evi- 


dence was  all  one  way.  Had  a  qnestloo 
been  submitted  It  would  reasonably  have  ad- 
mitted of  but  one  answer.  The  evidence 
shows,  without  room  for  reasonable  contro- 
versy, that  priw  to  the  making  of  the  note 
the  business  of  the  corporation  was  cus- 
tomarily conducted  by  the  persons  who  pre- 
tended to  act  in  its  behalf  In  the  Instance  in 
question,  and  that  such  business  included 
the  making  of  Instruments  of  the  kind  in 
suit;  that  all  the  affairs  of  the  corporation, 
in  fact,  so  far  as  the  public  was  concerned, 
were  Intrusted  to  those  persons  who  com- 
posed the  firm  of  Win.  J.  Morgan  &  Co.,  and 
that  whatever  they  did,  pretending  to  act 
for  the  coriK>ratlon,  was  always  recognized 
as  binding  upon  It  Under  such  circumstan- 
ces a  corporation  Is  bound  by  the  acts  of 
those  whom  It  holds  out  as  its  agents  pre- 
cisely the  same  as  is  a  private  person.  The 
idea  that  every  time  a  person  deals  with  an 
officer  of  a  coi-poratlon,  or  person  assuming 
to  act  in  its  behalf,  he  must  under  all  cir- 
cumstances take  his  chances  on  whether  such 
officer  or  person  has  been  specially  author- 
ized in  regard  to  the  matter,  has  no  place 
in  the  law  In  onr  day.  Proof  of  apparent 
authority  of  a  corporate  officer  to  contract  in 
its  behalf  prima  fade  establishes  actual  au- 
thority so  to  do,  and  evidence  of  want  of 
such  authority  will  not  relieve  the  corpora- 
tion from  the  burden  of  a  contract  made  with 
reasonable  reliance  upon  such  apparent  au- 
thority, If  such  corporation  is  responsible  for 
such  appearance.  Ford  v.  Hill,  92  Wis.  188. 
66  N.  W.  115;  McElroy  v.  Horse  Co.,  96  Wis. 
317,  71  N.  W.  652. 

There  Is  no  evidence  to  rebut  the  proof 
of  apparent  authority  to  execute  the  note. 
All  the  indications  from  the  evidence  are 
that  such  authority  was  relied  upon,  and 
without  negligence,  by  all  the  persons  who 
became  Interested  in  the  note.  Again  the 
fact  that  the  note  was  executed  under  seal 
carried  with  it  prima  facie  appearance  of 
authority,  and  made  prima  facie  proof  there- 
of, which  Is  not  weakened  by  any  circum- 
stance or  evidence  that  appears  in  the  rec- 
ord. Thomp.  Corp.  ti  4623,  4624;  McElroy 
V.  Horse  Co.,  supra. 

There  Is  a  further  conclusive  answer  to  the 
complaint  that  the  court  failed  to  submit  the 
question  of  the  authorl^  of  the  officers  of 
the  corporation  to  make  the  note.  The  re- 
quest made  to  the  court  to  submit  the  single 
issue  as  regards  whether  the  corporation  re- 
ceived consideration  for  the  note  waived  the 
submission  of  any  other  question  of  fact 

But  it  is  said  the  note  was  issued  without 
consideration  and  came  to  the  possession  of 
plaintiff  afTected  with  that  infirmity.  On 
tills  branch  of  the  case  it  seems  to  be  con- 
ceded that  If  the  finding  of  the  Jury  Is  right 
the  Judgment  must  stand,  because  If  the  cor- 
poration received  consideration  for  the  paper 
It  cannot  be  heard  to  deny  liability  thereon 
even  though  its  officers  had  no  authority  to 
make  it  and  the  corporation  no  legal  author!- 
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ty  to  empower  them  to  do  It  The  doctrine 
of  ultra  ylies  cannot  be  Invoked  by  a  corpora- 
tion for  tbe  purpose  of  escaping  a  burden  re- 
sulting from  a  contract  so  far  executed  that 
tbe  corporation  has  received  the  benefit  there- 
of. That  most  wholesome  doctrine  Is  well 
established.  Farwell  Co.  v.  Wolf.  96  Wis.  10, 
70  N.  W.  289,  71  N.  W.  109;  Zinc  Carbonate 
Co.  V.  First  Nat  Bank,  103  Wis.  126,  79  N. 
W.  229.  Such  doctrine,*  with  that  other  to 
which  we  have  adverted,— that  corporations, 
like  individuals,  are  bound  by  the  apparent 
authority  of  tbelr  agents  for  which  they  are 
responsible, — is  reasonable  and  necessary  to 
modem  methods  of  doing  business.  Without 
those  certain  safeguards  it  would  be  Impoa- 
sible  to  transact  business  without  intolerable 
embarrassments.  If  a  corporation  oltends 
against  the  law  of  Its  creation  by  a  transac- 
tion so  far  consummated  that  it  has  become 
possessed  of  the  fruits  thereof,  it  cannot 
shield  itself  from  the  consequences  by  the 
doctrine  of  ultra  vires.  It  may  be  punished 
by  the  state  against  whom  the  offense  was 
committed,  but  Is  powerless  to  add  to  the 
wrong  by  Invoking  the  doctrine  of  ultra  vires 
to  perpetrate  a  fraud  upon  an  innocent  mem- 
ber of  society.  Again,  if  a  corporation  has 
power  to  contract  as  to  a  particular  matter, 
and  Is  responsible  for  the  appearance  of 
authority  of  a  person  who  assumes  to  act  in 
Its  bebalf  in  that  field,  another  acting  In  good 
faith  may  safely  rely  on  such  appearance; 
and  if  it  is  not  supported  by  authority  In 
fact  the  corporation  must  look  to  its  guilty 
agent  for  redress,  the  same  as  an  Individoal 
under  like  circumstances,  rather  than  that 
the  innocent  person  shall  be  made  to  suffer 
the  consequences  of  the  wrong.  It  follows 
that  the  finding  of  the  Jury,  if  right,  renders 
all  other  questions  immaterial. 

It  ia  argued  that  the  verdict  Is  contrary 
to  the  evidence  because  it  appears  conclusive- 
ly that  the  proceeds  of  tbe  note  were  ab- 
sorbed  by  Win.  J.  Morgan  &  Co.  on  tbe  pre- 
tense of  crediting  the  same  to  the  corpora- 
tion; that  there  was  no  Indebtedness  of  tbe 
latter  upon  which  such  proceeds  could  have 
been  legitimately  applied.  Looking  at  tbe 
record  as  favorably  as  we  can  for  appellant 
there  is  credible  evidence  botb  ways  on  that 
subject  and  also  evidence  tending  to  show 
that  the  credit  to  the  corporation  actually 
entered  into  a  settlement  between  it  and  the 
firm,  in  which  the  corporation  received  the 
full  benefit  of  the  note.  In  that  view,  it  can- 
not be  said  but  that  the  verdict  is  supported 
by  the  evidence.  But  let  that  b«  as  it  may, 
tbe  evidence  shows  without  reasonable  con- 
troversy that  the  corporation  received  tbe 
proceeds  of  the  note  before  the  same  came  to 
tbe  hands  of  Win.  J.  Morgan  ft  Co.  True,  It 
Is  said  there  is  reasonable  ground  for  the  t)e- 
llef  that  the  check  claimed  to  have  been 
received  tor  the  note,  was  used  in  a  trans- 
action that  bad  no  connection  with  the  pa- 
per, bat  we  cannot  understand  the  evidence 
that  way.    It  was  dated  September  21,  1800, 


was  made  by  Hasklns,  req)ondent'B  Itidorser, 
and  was  for  $1,992.70.  Tbe  difference  be- 
tween the  amount  of  tbe  check  and  the  face 
of  the  note  is  fully  accounted  for.  Win.  J. 
Morgan  testified  i>osltively,  and  bis  evidence 
does  not  seem  to  be  weakened  by  any  other, 
that  tbe  check  represented  the  proceeds  of 
tbe  note.  It  was  made  payable  to  the  cor^ 
poratlon  and  delivered  to  its  secretary  and 
treasui;er,  and  was  by  him  realized  on  as 
such  secretary  and  treasurer,  the  money  be- 
ing then  credited  by  him  in  the  account  be- 
tween tbe  corporation  and  Win.  J.  Morgan  & 
Co.  In  that  situation  it  must  be  said  that  the 
proceeds  of  the  note  came  first  to  the  posses- 
sion of  tbe  corporation  and  that  Its  status 
thereby  became  fixed.  If  tbe  corporate  offi- 
cers thereafter  embezzled  the  money  of  tbe 
corporation  or  converted  it  in  any  way  to- 
their  own  use,  that  did  not  change  tbe  rela- 
tion of  tbe  corporation  to  tbe  bolder  of  tbe 
note.  As  to  him  It  received  a  full  considera- 
tion for  the  Instrument  The  loss  to  tbe  cor- 
poration, if  there  was  such  loss,  left  it  bound 
to  pay  tbe  note  just  the  same.  In  that  as- 
pect of  tbe  case,  and  in  our  judgment  it  is 
the  true  one,  respondent  was  entitied  to  a 
judgment  upon  tbe  evidence  as  a  matier  of 
law,  and  the  motion  to  that  effect  should  have 
been  granted  at  the  close  of  tbe  evidence. 
The  judgment  is  afiirmed. 


WAMBOLD  et  al.  v.  GEHRING  et  aL 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.> 

MECHANICS'  LIBNB  —  SuJbCONTRACTOR  —  NO- 
TICE!—SUPKRF"LUODS  STATEMENTS— BSTECTt 
—  EXTRA  WORK  —  ORIGINAL  CONTRACT  — 
WAIVER. 

1.  One  who  succeeded  to  a  subcontractor's- 
contract  for  plumbing  and  ^as  fitting  com- 
pleted the  work  contracted  for,  and  did  some 
extra  work  at  the  owner's  request.  He  served' 
a  notice  of  his  subcontractor's  lien  on  the  own- 
er, containing  a  description  of  the  property, 
set  out  the  contract  between  the  principal  con- 
tractor and  subcontractor  and  bis  succession 
to  the  rights  of  the  snbcontrax^r,  his  com- 
pletion'of  the  work,  a  promise  by  the  owner  to 
pay  him,  and  claimed  a  lien  for  the  contract 
work,  together  with  the  extra  work.  Beld,  that 
the  notice  was  sufficient,  under  Rev.  St  180S, 
i  3315,  providing  that  a  subcontractor's  notice 
of  lien  snail  state  that  he  was  employed  by  tbe 
principal  contractor,  and  has  performed  his 
contract  with  a  statement  of  the  work  done 
or  material  furnished,  the  amount  due  there- 
for, and  a  claim  of  lien,  and  the  fact  that  it 
contained  the  superfiaons  allegation  of  the  own- 
er's promise  to  pay  the  snbcontractor  was  Im" 
material. 

2.  Where  a  subcontractor's  contract  tor 
plnmbing  and  gas  fitting  did  not  Include  a  soft- 
water  tank  or  sheet-lead  fittings,  and  tbe  own- 
er, being  so  informed,  told  plaintiff,  the  subcon- 
tractor's successor,  to  put  toem  in,  and  advised- 
with  reference  to  the  work,  the  owner  la  liable 
for  the  extra  work,  since  the  provisions  of  the 
original  contract  as  to  extra  work  did  not  pre- 
vent plaintiff  making  a  new  contract  for  work 
outside  of  the  original  contract,  which  the 
owner  waived  by  bis  personal  request  for  and 
supervision  of  tbe  extra  work. 

Appeal  from  circuit  court,  Winnebaco  cona- 
ty;  George  W.  Bumell,  Judge. 
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FoiecIoBTire  ot  a  mechanic's  lien  by  H.  E. 
Wambold  and  otbers  against  WUliiun  Geh- 
ring  and  others,  Impleaded.  From  a  judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

The  defendant  William  Gehrlng  Tras  the 
eivrner  of  a  building  upon  which  he  desired 
certain  repairs  to  be  made.  In  the  month  of 
August,  1896,  be  entered  into  a  contract  with 
Louis  Weber  to  do  such  work.  One  item  of 
the  work  let  to  Weber  was  a  Job  of  plumbing, 
gas  fitting,  etc.  Weber  sul^t  the  contract  to 
do  this  woik  to  W.  D.  Ferguson  &  Go.  for 
$275.  Sooa  after  beginning  the  work,  the 
latter  firm  dissolved,  and  the  plaintlfF  suc- 
ceeded to  its  assets  and  privileges,  including 
the  contract  with  Weber.  The  plaintiff  fin- 
ished and  completed  said  work,  and  at  the 
same  time,  at  the  request  of  Oehring,  per^ 
formed  extra  work.  Within  the  time  re- 
qnlred  by  law  the  plaintiff  served  a  notice 
upon  Gehrlng  of  his  subcontractor's  lien,  un- 
der section  3315,  Rev.  St  1898.  The  suffi- 
ciency of  this  notice  is  challenged.  It  con- 
tained a  description  of  the  property,  set  out 
the  contract  between  Weber  and  Ferguson  & 
Co.,  and  plaintiff's  succession  to  the  rl^ts  of 
that  firm,  and  a  completion  of  the  work.  It 
also  stated  that  Gehrlng  agreed  to  pay  Fergu- 
son &  Oo.  for  the  work  done  under  the  orig- 
inal contract,  and  claimed  a  lien  for  a  bal- 
ance due  of  $320.02,  according  to  a  bill  of 
particulars  attached.  This  bill  set  out  the 
amount  due  on  the  original  contract,  and  a 
claim  for  extra  work,  consisting  of  a  large 
number  of  items.  The  amount  not  being 
paid,  plaintiff  began  this  action  to  enforce  bis 
Hen.  The  defendants  G^ehrlng  answered,  set- 
ting up  a  counterclaim  for  inferior  work  and 
materials.  The  case  was  tried  by  a  referee, 
who  made  findings  for  plaintiff.  He  found  a 
performance  of  the  original  contract,  but  de- 
ducted all  payments  therefrom,  and,  in  addi- 
tion, the  sum  of  $45  for  defective  work  and 
materials,  leaving  a  balance  due  plaintiff  of 
$105.  He  also  found  that  plaintiff  performed 
extra  work  at  Gehrlng's  request,  amo'untlng 
to  $101.54.  Upon  due  exceptions  the  case 
was  brought  before  the  circuit  court  A  full 
hearing  was  had,  and  in  a  written  opinion  of 
some  length  the  court  afiirmed  the  findings 
of  the  referee.  The  defendants  Gehrlng 
brihg  this  appeal. 

Humphrey  Pierce,  for  appellants.  J.  O. 
Kerwln,  for  respondents. 

BiARDEEN,  J.  (after  stating  the  facts). 
The  objections  to  the  sufficiency  of  the  notice 
served  by  the  plaintiff,  urged  by  the  defend- 
ants, are  purely  technical,  and  are  entitled  to 
but  little  weight  The  notice,  in  addition  to 
a  statement  of  the  contract  between  Weber 
and  Ferguson  &  Oo.,  and  plaintiff's  succession 
to  the  latter's  rights,  states  that  the  defend- 
ant William  Gehrlng  expressly  agreed  to  be- 
come personally  responsible  for  the  price  of 
such  work.    It  Is  difficult  to  see  how  defend- 


ants could  have  been  prejudiced  or  misled  by 
that  statement  This  is  a  salt  in  equity. 
The  substantial  questions  were:  Was  plala- 
tifl  employed  by  Weber?  Was  the  work 
done,  and  how  much  Is  the  amount  due?  The 
notice  served  amply  met  all  the  requirements 
of  the  statute,  and  the  fact  that  superfluous 
matters  were  Included  therein  did  not  Injure 
the  defendants  In  the  sllghteet  degree.  Nor 
are  we  able  to  disoover  any  fatal  defect  in 
the  petitiiHi  for  a  lien.  It  Is  unnecessary  to 
review  It  at  length.  We  have  considered  all 
the  objections  urged  by  defendants,  and  by 
reference  to  the  petition  printed  at  length  in 
the  supplemental  case  we  are  satisfied  that 
the  trial  court  arrived  at  a  correct  conclusion. 
A  further  contention  Is  that  the  evid«ice 
does  not  support  the  conclusion  as  to  extra 
work.  Certainly,  there  is  evidence  tending 
In  that  dli^ectlon.  It  may  not  be  overwhelm- 
ing, or  so  absolutely  convincing  as  to  leave  no 
possible  doubt  of  the  fact.  Still  if  the  ques- 
tion was  open  and  free  from  original  decision, 
we  should  Incline  towards  the  conclusion 
reached  by  the  reforee  and  trial  court  The 
provisions  in  the  contract  regarding  extra 
work  were  binding  upon  the  parties,  but 
might  be  varied,  waived,  or  disregarded  by 
them.  It  is  virtually  conceded  that  the  plans 
and  specifications  did  not  Include  the  soft- 
water  tank  or  the  sheet-lead  fittings,  which 
were  the  Items  allowed  by  the  referee.  The 
defendant  was  Informed  that  such  was  the 
case.  He  then  told  the  plumber  to  go  ahead, 
and  put  them  In,  and  advised  with  reference 
to  the  work  while  it  was  being  done.  The 
referee  found  that  this  work  had  nothing  to 
do  with  the  contract  with  Weber,  but  was 
ordered  done  by  the  defendant.  The  stipula- 
tion In  the  contract  regarding  extra  work 
would  not  prevent  plaintiff  from  making  a 
new  and  independent  agreement  with  defend- 
ant for  work  outside  of  the  contract  A  per- 
sonal request  by  defendant  that  plaintiff  do 
this  work,  and  his  personal  supervision  of  It 
during  Its  progress,  is  a  clear  waiver  of  the 
terms  of  the  original  contract  and  distln- 
gnlahea  this  case  from  Ooorsen  v.  Ziehl,  108 
Wis.  381,  79  N.  W.  662.  The  other  objections 
irrged  are  not  considered  of  sufficient  impor- 
tance to  require  discussion  In  detalL  Judg- 
ment is  affirmed. 


STATE  ex  reU  HELI^ER  v.  FULDNER,  Oerk. 
(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

TAXATION— BOARD   OF  RBVIKW— REDUCTION- 
POWER  —  BVIDENCB  —  CERTIORARI  —  RE- 
TURN—CONCLUSIVBJNESS— QUASHING. 
Where  the  return  to  a  writ  of  certiorari  to 
review  the  refusal  of  a  board  of  review  to  low- 
er the  valuation  of  relator's  property  showed 
that  on  the  hearing  of  the  application  for  re- 
duction no  sworn  testimony  was  given  or  of- 
fered, and  relator,  though  stating  that  on  com- 
parison of  values  his  property  was  overvalued, 
aid  not   ask   to  be   sworn,   it   was   proper   to 
quash  the  writ,   since  the  return,   whicn   was 
eonduaive,  showed  that  the  board  had  no  pow- 
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er   to   rednce  the   valuation,   tliere   being   no 
•worn  evidence. 

Appeal  from  superior  court,  Mllwaulcee 
countx;  J.  a  Ludwig,  Judge. 

Certiorari  on  the  relation  of  Simon  Heller 
against  Lewis  Fuldner,  clerk  of  board  of  re- 
view. From  a  Judgment  quashing  tbe  writ, 
relator  appeals.    Affirmed. 

Tbis  was  a  writ  of  certiorari  to  review  the 
action  of  the  board  of  review  of  the  town  of 
Greenfield,  Milwaukee  county,  at  their  regu- 
lar meeting  in  July,  1897,  In  refusing  to  low- 
er the  valuation  of  certain  property  of  the 
relator.  From  the  retam  it  appeared  that 
such  application  was  made  and  was  accom- 
panied by  a  statement  from  the  relator  of  a 
comparison  between  the  values  of  his  prem- 
ises and  others,  asserting  a  relative  overval- 
uation, but  that  no  sworn  testimony  was 
given  or  offered  upon  the  hearing,  and  that 
the  relator  made  no  request  to  be  sworn  In 
giving  his  statement  The  application  was 
denied.  From  judgmmt  quashing  the  writ 
relator  brings  this  appeal. 

Geo.  L.  Williams,  for  appellant  WlnWer, 
Flanders,  Smith,  Bottum  &  Vilas  and  Hen- 
derson &  Williams,  for  respondent      * 

DODGE,  J.  Notwithstanding  the  settle- 
ment of  a  bill  of  exceptions  purporting  to 
show  what  transpired  at  the  hearing  when 
the  order  quashing  the  writ  was  made,  there 
still  exists  considerable  uncertainty  and  con- 
fusion about  the  grounds  on  which  the  court 
made  that  order.  Apparently,  however,  the 
action  was  predicated  on  facts  arising  sub- 
sequent to  the  return;  such  as  that  the 
same  assessment  had  in  another  action  been 
declared  void,  and  a  reassessment  been  or- 
dered, and  that  the  assessment  roll  had, 
long  before  the  hearing,  passed  out  of  the 
possession  of  the  respondent,  the  county 
clerk,  or  perhaps  because  of  the  pendency 
of  another  action  rendering  unnecessary  the 
certiorari  proceeding.  An  inspection  of  the 
return,  however,  renders  It  unnecessary  to 
disentangle  the  somewhat  confused  trans- 
actions which  led  the  court,  in  the  exorcise 
of  his  discretion,  to  order  the  writ  quashed. 
That,  of  course,  cannot  prejudice  the  re- 
lator, if  It  appears  by  the  return  that  judg- 
ment of  affirmance  should  have  been  en- 
tered. State  V.  Common  Council  of  City  of 
Oconomowoc,  104  Wis.  622,  828,  80  N.  W. 
942;  State  v.  Roberts,  87  Wis.  292,  296,  58 
N.  W.  409.  The  facts  to  which  the  court 
must  apply  the  law  in  reaching  a  judgment 
on  the  merits  In  certiorari  proceedings  must 
be  found  In  the  return.  When  that  comes 
in.  It  Imports  absolute  and  complete  verity, 
80  far  as  It  Is  responsive  to  the  writ;  and 
neither  the  allegations  of  the  petition  nor 
of  the  writ  can  serve  to  supply  other  facts 
merely  because  they  are  not  traversed  or 
otherwise  met  by  the  return.  State  v.  Law- 
ler,  103  Wis.  460,  464,  79  N.  W.  777.  From 
the  return  it  appears  that  no  evidence  under 


oath  was  given  or  offered  before  the  board 
of  review  upon  the  relator's  application  to 
reduce  his  assessment.  In  the  absence^  of 
such  evidence,  the  board  had  no  power  to  re- 
duce the  valuation,  and  their  refusal  to  do 
so  cannot  therefore,  have  constituted  a 
brcac"!)  of  their  duty,  or  an  excess  of  their 
jurisdiction.  State  v.  Lien  (Wis.)  84  N.  W. 
422.  This  view  Is  conclusive  against  re- 
versal of  the  action  of  the  board  of  review 
which  the  relator  assails.  Had  the  writ  not 
been  quashed,  and  had  the  merits  been  con- 
sidered, no  relief  could  have  been  accorded 
him.  He  is,  therefore,  not  prejudiced  by  the 
order  quashing  the  writ  and,  whether  such 
order  was  right  or  wrong.  It  should  not  be 
reversed  on  appeal.    Judgment  affirmed. 


McELBOY  et  al.  v.  MINNESOTA  PEB- 

OHBBON  HORSE  00. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

APPEAL— APPLICATION    AFTBH    JUDGMENT— 
REVIEW. 

1.  On  an  appeal  to  this  court  from  an  order 
made  upon  a  summarj;  application  after  judg- 
ment, the  only  complaint  being  that  the  lower 
court  abused  its  discretion,  the  jurisdiction  of 
this  court  depends  upon  whether  there  was 
such  abuse.  The  proper  practice  is  to  reverse 
the  order  appealed  from  if  it  is  found  to  be  the 
result  of  an  abuse  of  judicial  discretion;  oth- 
erwise, to  dismiss  the  appeal. 

2.  If  a  case  be  made  to  obtain  the  favor  of 
the  court  and  all  the  material  statements  re- 
lied upon  to  secure  such  favor  be  denied  un- 
der oath,  or  explained,  or  the  effect  thereof 
displaced  by  other  sworn  statements,  this  court 
cannot  say  that  a  refusal  to  grant  such  favor 
was  an  abuse  of  judicial  discretion. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court  Winnebago 
county;  George  W.  Burnell,  Judge. 

Action  by  James  G.  McElroy  and  others 
against  the  Minnesota  Percberon  Horse  Com- 
pany. Judgment  for  plaintiffs.  From  the 
judgment  and  from  an  order  refusing  to  ex- 
tend the  time  for  settling  a  bill  of  exceptions, 
defendant  appeals.  Dismissed,  and  judgment 
affirmed. 

The  judgment  was  perfected  June  21, 1808. 
On  the  same  day  notice  of  the  entry  of  such 
judgment  was  served  on  defendant's  attor- 
neys. On  June  9,  1900,  a  motion  was  made 
on  the  part  of  defendant  to  setUe  a  bill  of 
exceptions,  and  on  June  13th  thereafter  swch 
motion  was  finally  determined.  Two  years 
had  then  run  from  the  time  the  judgment 
was  entered,  but  not  from  the  time  It  was 
perfected  by  the  insertion  of  the  taxed  costs 
therein.  On  June  15th,  after  the  denial  of 
the  motion,  an  appeal  from  the  order  deny- 
ing the  aame,  and  from  the  judgment  was 
taken  to  this  court,  the  appeals  being  united. 
On  the  hearing  of  the  motion  It  was  support- 
ed by  several  affidavits  and  opposed  by  sev- 
eral. Those  In  support  of  the  motion  show- 
ed a  good  ground  for  granting  It  and  those 
In  opposition  thereto  denied  or  explained  the 
statements  in  the  moving  papers  indicating 
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Bucb  ground.  Respondent  moved  this  court 
to  dismiss  the  appeal,  because  the  order  was 
discretionary  and  the  appeal  double. 

Fellier,  Stuart  &  Felker  (Thompson,  HoJ- 
Uster  &  rinl^ertou,  of  counsel),  for  appellant 
Barbers  &  Begliuger,  for  respondents.    * 

MARSHALL,  J.  (after  stating  the  facts). 
Where  the  only  objection  to  an  appeal  from 
an  order  Js  that  It  was  within  the  discretion- 
ary power  of  the  trial  court  to  grant  or  re- 
fuse it,  and  the  order  Is  one  of  a  class  of  or- 
ders appealable  by  statute,  this  court  must 
examine  the  record  to  see  whether  there  was 
an  abuse  of  discretion  or  not;  and  except  in 
case  of  an  order  granting,  refusing  or  modify- 
ing an  injunction,  if  no  such  abuse  be  discov- 
ered, the  appeal  must  be  dismissed.  In  short, 
in  such  a  case  Jurisdiction  of  this  court  to  en- 
tertain the  appeal  for  the  purpose  of  the  entry 
of  an  order  In  the  cause,  depends  upon  wheth- 
er the  order  appealed  from  was  the  result  of 
an  abuse  of  Judicial  discretion. 

The  Idea  that  the  court  may  obtain  Juris- 
diction for  the  purpose  of  determining  wheth- 
er the  lower  court  exceeded  its  power  In  a 
discretionary  matter  and  give  the  proper  re- 
lief If  such  abuse  be  discovered,  or  lose  such 
Jurisdiction  if  there  be  no  such  discovery, 
so  as  to  be  powerless  in  that  event  to  affirm 
the  order  appealed  from,  is  not  easy  of  satis- 
factory explanation.  The  rule  In  that  re- 
gard, however,  has  been  too  long  established 
to  be  now  open  to  question.  Wood  v.  Blythe, 
42  Wis.  300,  upon  which  respondent  relies,  is 
In  harmony  with  such  rule.  The  order  there 
was  held  not  appealable  because  there  was 
no  abuse  of  discretion.  In  Jones  v.  Walker, 
22  Wis.  212,  the  following  language  on  the 
subject  was  used:  "It  Is  familiar,  that  or- 
ders resting  in  the  discretion  of  the  court 
below  to  make  or  refuse,  are  not  reviewable 
by  appeal.  But  It  is  further  held  that  when, 
In  such  cases,  the  court  abuses  its  discretion, 
its  action  will  be  reviewed.  And  this  Is  not 
inconsistent  with  the  former  proposition;  be- 
cause, when  the  court  abuses  its  discretion, 
it  goes  beyond  any  discretionary  powers  that 
were  intrusted  to  it,  and  it  cannot  be  said 
that  the  order  was  within  its  discretion." 
The  quoted  language,  in  view  of  the  statutes 
as  they  now  stand,  must  be  limited  to  such 
orders  as  are  mentioned  In  the  first  para- 
graph. To  the  same  effect  are:  Crerar  v.  Rail- 
road Co.,  35  Wis.  G7;  Lusk  v.  Galloway,  52 
Wis.  1(54,  8  N.  W.  608;  McCarvIlle  v.  Boyle,  89 
Wis.  1551,  02  N.  W.  517;  Adamson  v.  Raymer, 
84  Wis.  243,  250,  68  N.  W.  1000;  O'Connell  v. 
Smith,  101  Wis.  68,  76  N.  W.  1116.  The  ap- 
peal was  entertained  in  Spcnsley  v.  Manufac- 
turing Co.,  62  Wis.  549.  22  N.  W.  574,  and  up- 
on reaching  the  conclusion  that  there  was  no 
abuse  of  discretion  In  making  the  order,  the 
court  affirmed  It.  Attention  was  called  to 
that  departure  from  the  settled  practice.  In 
McCarvllIe  y.  Boyle,  supra.  There  was  a  like 
deimrture  very  recently  in  Schluckebler  ▼. 


Babcock,  104  Wis.  293,  80  N.  W.  435.  There 
were  like  departures  much  earlier  than 
Spensley  v.  Manufacturing  Co.  See  Kennedy 
v.  Waugh,  23  Wis.  408;  Landon  v.  Burke,  33 
Wis.  452.  There  are  probably  other  cases  oC 
the  kind,  but  evidently  there  was  no  Inten- 
tion In  either  instance  to  change  the  practice. 
In  neither  was  the  correct  practice  a  subject 
for  discussion  or  decision;  while  In  a  num- 
ber of  the  cases  cited,  where  It  was  held  that 
the  court  only  obtains  Jurisdiction  on  an  ap- 
peal from  a  discretionary  order  for  the  pur- 
pose of  determining  whether  there  was  an 
abuse  of  Judicial  discretion  and  must  dis- 
miss the  appeal  if  no  such  abuse  be  discov- 
ered, the  practice  question  was  fully  consid- 
ered and  decided. 

It  is  a  matter  of  very  little  practical  Im- 
portance, however,  to  the  parties  to  an  ap- 
peal, which  method  Is  adopted  In  disposing 
of  it  under  the  circumstances  discussed,  since 
the  result  as  to  costs,  against  the  losing  par- 
ty, and  as  to  subsequent  proceedings.  Is  the 
same,  whether  the  appeal  be  dismissed  be- 
cause the  order  was  so  clearly  right  as  not 
to  be  open  to  review,  or  It  be  formally  af- 
flrm%}  on  that  ground.  Noonan  v.  Orton,  30 
Wis.  609.  However,  harmony  with  the  rule 
early  established,  and  which  the  court  has 
evidently  Intended  to  follow  at  all  times,  re- 
quires us  to  hold  that,  as  regards  a  discre- 
tionary order,  "appealability  depends  on 
abuse  of  discretion:  if  there  be  such  abuse 
the  order  is  appealable,"  and  the  order 
should  be  affirmed;  "but  if  there  be  no  abuse, 
then  it  is  not  appealable  and  the  appeal 
should  be  dismissed." 

We  are  not  unmindful  of  the  fact  that  in 
Falrchlld  v.  Dean,  13  Wis.  329,  It  was  said 
that  the  remedy  Is  not  by  appeal  where  the 
court  abuses  Its  discretionary  power;  but. 
as  we  have  seen,  that  case  has  never  been 
followed.  The  contrary  Is  well  established 
here,  where  the  order  belongs  to  any  of  the 
classes  of  appealable  orders,  which  this  does, 
being  an  order  entered  on  a  summary  appli- 
cation after  Judgment,  within  subdivision  2, 
S  3069,  Rev.  St 

We  have  not  overlooked  the  point  made 
by  appellant's  counsel,  that  the  order  before 
us  was  grounded  on  an  error  of  law  as  to 
the  time  when  the  right  of  appeal  from  the 
Judgment  ended,  and  not  on  the  exercise  of 
Judgment  as  to  whether  Justice  required  the 
favor  asked.  It  Is  conceded  that  there  Is 
nothing  in  the  record  upon  which  the  conten- 
tion can  be  considered.  The  order  Indicates 
that  it  was  the  Judicial  conclusion  reached 
upon  a  strong  case  made  by  appellant  ex- 
cusing Its  neglect  to  seasonably  settle  the  bill 
of  exceptions,  and  a  case  made  by  respond- 
ents showing  that  the  statements  relied  upon 
as  such  excuse  were  false  in  part  and  other- 
wise were  not  entitled  to  be  considered  suf- 
ficient. We  cannot  go  outside  of  the  order 
and  the  papers  therein  referred  to,  upon 
which  it  was  made.  We  are  unable  to  dis- 
cover any  abuse  of  Judicial  discretion  in  the 
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determination  complained  o(.  We  shall  not 
incumber  this  opinion  by  stating  the  leading 
allegations  of  the  various  affidavits  tbat  sup- 
port tliat  conclusion.  It  is  sulticient  to  say 
tbat  all  the  sworn  statements  made  In  sup- 
port of  the  motion  upon  which  the  order  was 
grounded  were,  under  oath,  denied  on  the 
other  side,  or  explained  or  neutralized  by 
other  statpments.  The  best  that  can  be  said 
In  appellant's  behalf  is  that,  looking  at  the 
moving  papers  alone,  a  good  case  was  made 
for  the  favor  asked,  but  that  an  equally  good 
case  was  made  by  the  opposing  aftidavits  for 
denying  such  favor.  In  that  situation  It 
would  be  highly  improper  to  disturb  the  deci- 
sion of  the  trial  court 

It  is  further  contended  that  there  is  du- 
plicity In  the  appeal.  That  cannot  be  sus- 
tained. The  statute  (section  3049,  Rev.  St) 
allows  an  appeal  from  an  order  to  be  coupled 
with  an  appeal  from  the  Judgment  in  the  ac- 
tion when  the  order  by  Itself  Is  appealable. 
There  Is  no  ambiguity  In  the  language  grant- 
ing the  right  The  words  are  plain.  They 
do  not  admit  of  any  exception  to  their  obvi- 
ous meaning,  suggested  by  respondents'  coun- 
sel, or  any  other  that  we  are  now  aware  of. 
It  follows  that,  If  we  were  to  hold  that  the 
order  was  appealable  because  of  an  abuse  of 
Judicial  discretion,  the  appeal  from  the  judg- 
ment could  not  be  dismissed. 

Xo  error  is  assigned,  going  to  the  Justice  of 
the  judgment  on  record,  as  It  now  stands, 
"it  Is  admitted  that  without  a  bill  of  excep- 
tions, no  error  exists  that  can  work  a  re- 
versal of  It  Therefore  the  appeal  as  to  the 
order  must  be  dismissed,  and  the  Judgment 
appealed  from  must  be  affirmed. 

So  ordered.  It  is  further  ordered  that  the 
appeal  must  be  considered  as  single  for  the 
purpose  of  taxing  costs. 


ASCHERMAN  v.  HART  et  al. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

GARNISHMENT— GARNISHBB'S    INDEBTEDNESS 
—EVIDENCE— SUFFICIENT   TO    SUS- 
TAIN   FINDING. 

Defendants,  husbaud  and  wife,  had  sold 
their  hotel  to  the  husband's  son  under  a  parol 
agreement  for  a  part  cash  payment  down  and 
monthly  installments  thereafter.  The  purchas- 
er, who  was  already  in  possession,  made  the 
payment,  and  continued  to  maiinf;e  the  hotel 
for  four  years,  making  many  valuable  improve- 
ments; at  the  end  of  which  time  it  was  agreed 
between  the  parties  that  the  sale  should  be 
rescinded,  and  that  the  defendants  assume  the 
payment  of  the  debts  incurred  in  the  business 
in  consideration  of  the  improvements  made  on 
the  property,  but  they  did  not  return  the  pur- 
chase price  paid.  Plaintiff  was  a  judgment 
creditor  of  the  son,  and  the  indebtedness  was 
incurred  in  the  management  of  the  hotel.  Held 
snfflcient  to  sustain  the  findiuK  in  garnishment 
that  the  vendors  were  indebted  to  the  main 
defendant  for  the  amount  of  the  unretnmed 
pnrcbase  money,  and  hence  were  liable  to  gar- 
nlshmeDt. 

Appeal   from   superior   court,    Milwaukee 
county;  J.  0.  Ludwig,  Judge. 


Action  by  Arthur  F.  Ascherman  against 
Peter  Hart  and  another.  From  a  Judgment 
In  favor  of  the  plaintiff,  defendants  appeal. 
Affirmed. 

This  is  an  appeal  from  Judgment  against 
the  appellants  in  a  garnishee  proceeding. 
The  respondent,  Ascherman,  was  a  creditor 
of  one  Charles  P.  Hart  in  the  sum  of  $472, 
and  brought  action  thereon  April  16,  1897. 
At  the  same  time  he  garnished  the  defend- 
ants, who  denied  all  liability,  and  the  re- 
spondent took  issue  upon  such  denial.  Judg- 
ment was  obtained  against  the  main  de- 
fendant February  27,  1899,  for  the  amount 
of  plaintiff's  debt  with  interest  and  costs, 
amounting  in  all  to  $553.22.  and  thereafter 
the  garnishee  action  was  tried  before  the 
court  without  a  Jury.  The  trial  court  found 
as  facts.  In  substance,  that  the  garnishees 
are,  and  for  many  years  have  been,  husband 
and  wife;  that  Anna  Hart  in  the  spring  of 
1893,  owned,  and  for  20  years  prior  thereto 
had  owned,  a  certain  hotel  property  In  Mil- 
waukee, and  that  for  about  25  years  prior 
to  the  spring  of  1893  the  garnishees  togeth- 
er had  conducted  a  hotel  business  therein  In 
the  name  of  Peter  Hart,  deriving  their  liveli- 
hood out  of  said  hotel  business;  that  in  the 
spring  of  1891,  Anna,  with  the  consent  of 
Peter,  leased  the  hotel  property,  with  Its 
equipments,  to  the  main  defendant  (who  Is  a 
son  of  Peter,  but  not  of  Anna),  who  occupied 
the  same  as  tenant  until  the  spring  of  1893: 
that  in  March,  1893,  Charles  purchased  of 
Anna,  with  the  consent  of  Peter,  the  hotel 
property,  and  all  the  furniture  and  personal 
property  In  it,  for  $33,000,  paying  $2,200 
down,  and  agreeing  to  pay  Interest  on  the 
balance  In  monthly  Installments,  as  well  as 
the  taxes  and  Insurance,  and  went  Into  pos- 
session thereof,  and  so  remained  up  to  March 
1,  1897,  making  many  valuable  Improvements 
on  the  property,  and  refurnishing  the  same; 
that  this  aiTangement  was  by  parol,  no  deed 
being  executed;  that  In  February,  1897, 
Charles  being  In  default  In  several  payments 
of  Interest  and  unable  to  carry  on  the  busi- 
ness successfully.  It  was  agreed  between 
Charles  and  the  garnishees  tbat  the  sale 
should  be  rescinded,  .the  real  and  personal 
property  should  be  returned  to  the  garnish- 
ees, and  that  in  consideration  of  the  return 
of  the  property,  including  the  Improvements 
made  by  Charles,  the  garnishees  each  agreed 
with  Charles  to  pay  his  debts  Incurred  in 
the  business;  that  the  plaintiff's  debt  was 
one  of  the  debts  incurred  In  the  business-; 
and  that  therefore,  the  garnishees  were  In- 
debted to  the  main  defendant  In  an  amount 
exceeding  the  plaintifTs  Judgment  and  were 
liable  as  garnishees,  and  judgment  was  or- 
dered and  rendered  holding  them  liable.  Ex- 
ceptions were  duly  taken  to  nearly  every 
sentence  of  the  findings. 

Herbert  J.  Piper  and  J.  Thompson,  Jr.,  for 
appellanta  0.  A.  Koeffler,  Jr^-for  respond- 
ent ligitized  by  VjOOQIC 
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WnxSLOW.  J.  (after  stating  ttie  facts). 
If  the  facta  are  as  found  by  tbe  trial  court, 
the  judgment  against  the  gamisheea  must  be 
afQrmed.  Tbe  facts  so  found,  are,  in  brief, 
that  the  garnishees,  in  consideration  of  tbe 
return  to  them  of  the  real  and  personal  prop- 
erty held  by  Charles,  and  the  rescission  of 
the  contract  of  s^,  agreed  to  pay  all  of 
the  debts  of  Charles  incurred  in  the  business, 
of  which  the  platntifTs  debt  was  one.  The 
pinlntlft  declined  to  collect  his  debt  from  the 
garnishees,  bat  elected  to  sue  the  original 
debtor.  Thereby  the  unpaid  purchase  money 
in  the  bands  of  the  garnishees  became  due 
to  Charles,  and  hence  "was  subject  to  garnish- 
ment. Button  Co.  T.  Remington,  72  Wis.  &1S, 
S»  N.  W.  767,  46  N.  W.  643.  We  have  exam- 
ined the  evidence,  and  find  it  suflScIent  to  sus- 
tain the  fludings  of  the  trial  court.  There 
was  much  dispute,  'but  It  certainly  cannot 
be  held  that  the  findings  are  against  the 
clear  preponderance  of  the  evidence.  We 
have  found  no  other  questions  of  sufficient 
Importance  to  justify  a  discussion  of  them. 
Judgment  affirmed. 


BAUM  T.  BAUM  et  al. 
{Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

HUSBAND  AND  WI!<E>-AGRBBMGNT  TO  SEPA- 
RATE —  VALIDITY  —  INSURANCE  POLICIES  — 
ASSIONMBNT  —  CONSIDERATION  —  8FB0IFIC 
PERFORMANCE  —  separate:  PROPERTY  OF 
WIPE. 

1.  An '  agreement  by  a  husband  to  assign  in- 
snrance  policies  to  his  wife,  and  to  support  her 
and  her  children,  in  consideration  that  she 
ebould  separate  and  live  apart  from  him,  is 
Toid  as  against  public  policy. 

2.  Rev.  St.  1898,  8  ^7,  providing  that  a 
wife  may  enforce  the  imperfect  execution  of  an 
assignment  of  a  life  insurance  policy  to  her 
by  her  husband,  does  not  apply  to  an  agree- 
ment to  assign  such  policy  in  consideration  of 
her  separation,  as  the  agreement  la  void  as 
against  public  policy. 

3.  Where  a  wife  who  had  no  separate  proper- 
ty sued  for  specific  performance  of  an  agree- 
ment by  her  husband  to  assign  certain  insur- 
ance policies  to  her  in  consideration  that  they 
shonid  separate  and  live  apart,  the  action  can- 
not be  maintained  as  a  suit  to  recover  her  sep- 
arate property,  since,  to  make  the  policies  a 
part  of  her  separate  property,  she  must  revert 
to  the  agreement  to  assign,  which  was  void  as 
against  public  policy. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;   D.  H.  Johnson,  Judge. 

Action  by  Anna  Baum  against  Simon  H. 
Baum  and  others.  From  a  judgment  In  favor 
of  plalntltC,  defendants  appeal.    Reversed. 

A  demurrer  to  the  complaint  on  the  ground 
that  the  plaintiff  has  no  legal  capacity  to  sne, 
and  that  it  does  not  state  facts  sufficient  to 
constitute  a  canse  of  action,  was  overruled. 
The  complaint  la  quite  lengthy,  and  contains 
very  much  Irrelevant  and  redimdant  matter. 
Bxclnding  the  rubbish,  the  alleged  cause 
of  action  may  be  briefly  stated  as  follows: 
Plaintiff  and  defendant  are  husband  and 
wife,  and  have  three  children  under  age. 
For  more  than  two  years  prior  to  September, 


1807,  defendant  treated  the  plaintiff  in  a 
cruel  and  Inhuman  manner,  and  neglected  to 
provide  for  his  family,  and  plaintiff  bad  de- 
termined to  begin  an  action  for  divorce. 
About  the  l8t  of  September,  1S07,  the  plain- 
tiff and  defendant  agreed  to  live  separate 
and  apart,  and  the  defendant  thereupon 
agreed  to  contribute  sufficient  money  to  sup- 
port his  family,  and  to  make  an  abs^ute  and 
unconditional  assignment  to  plaintiff  of  two 
policies  of  Insurance  on  bis  life  in  the  North- 
western Mutual  Life  Insurance  Company, 
which  policies  were  clear  of  all  claims  except 
a  loan  of  $835  from  tbe  company  to  the  de- 
fendant Defendant  also  agreed  to  pay  tbe 
premiums  on  said  policies  and  keep  them  in 
force.  Relying  upon  said  agreements,  plain- 
tiff refrained  from  commencing  an  action 
for  divorce.  The  policies  of  insurance  were 
held  by  tbe  company  as  security.  About  Oc- 
tober, 18&7,  tbe  plaintiff  was  informed  by 
defendant  and  by  an  agent  of  tbe  company 
that  assignments  had  been  executed.  De- 
fendant failed  to  contribute  money  to  sup- 
port his  family  and  pay  the  premiums  on 
said  policies.  Plaintiff  fearing  that  defend- 
ant would  not  pay  the  Interest  on  his  loan, 
and.  supposing  that  the  assignment  to  her  of 
said  policies  was  absolute,  in  Febru&ry,  1899. 
raised  the  money  and  paid  the  loan  to  the 
company,  then  amounting  to  $1,029.98.  The 
policies  and  assignments  were  delivered  to 
her,  and  then  she  learned  that  defendant 
liad  reserved  the  power  to  make  choice  of  any 
tontine  options  granted  under  the  cendltions 
of  said  policies,  and  personally  to  receive  tbe 
benefits  therefrom,  without  the  consent  of 
the  assignee;  and,  in  case  of  the  latter's 
death  before  said  policies  became  due,  tbe 
proceeds  were  to  become  payable  to  defend- 
ant's representatives  or  assigns.  Upon  re- 
ceiving this  Information  she  notified  the  com- 
pany of  tbe  interest  she  claimed  in  the  pol- 
icies under  her  agreement  with  her  husband. 
Thereafter  she  demanded  of  the  defendant 
that  he  carry  out  his  said  agreement  and 
make  an  absolute  and  unconditional  assign- 
ment of  said  policies,  which  he  has  refused 
to  do.  She  paid  premiums  on  said  policies 
amoimtlng  to  $78.90.  She  brings  this  action 
against  her  husband  and  the  insurance  com- 
pany, and  asks  that  said  assignments  be  ad- 
judged to  be  absolute  and  to  vesrt  the  bene- 
ficial interest  in  said  policies  in  her,  and  that 
the  company  be  required  to  pay  her  all  sums 
due  or  to  become  due  to  her.  The  defendants 
have  appealed. 

Turner,  Pease  &  Turner,  for  appellants. 
Bloodgood,  Kemper  &  Bloodgood,  for  respond- 
ent 

BARDEEN,  J.  (after  stating  the  facts). 
Counsel  for  tbe  respondent  have  relieved  us 
of  any  doubt  as  to  the  ultimate  purpose  of  this 
action.  In  their  brief  they  say,  "This  is  an 
action  to  reform  a  contract  already  made  so 
that  it  will  express  the  true  meaning  and  In- 
tent of  the  parties,  which,  by  mistake  and  In 
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advertence,  it  failed  to  do."  The  contract 
set  out  In  the  complaint  1b  an  oral  one  be- 
tween wife  and  husband,  to  live  separate  and 
apart  The  wife  agrees  to  nothing  beyond 
tbe  mere  fact  of  separation.  As  a  part  of 
said  agreement,  the  husband  agrees  to  con- 
tribute money  for  the  support  of  his  wife 
and  children.  This  he  was  legally  bound  to 
do  without  any  agreement.  Another  part  of 
the  husband's  agreement  was  to  make  an 
absolute  and  unconditional  assignment  of  cer- 
tain insurance  policies  on  his  life.  This,  It 
appears,  he  has  failed  to  do,  and  It  is  this 
paxt  of  the  agreement  which  is  sought  to  be 
enforced  In  this  action.  Although  not  dis- 
tinctly so  alleged,  the  plain  inference  Is  that 
tbe  parties  were  then  llTlug  together  as  man 
and  wife.  The  question  is  fairly  presented 
for  the  first  time  In  this  court  wbet^r,  un- 
der the  circumstances  stated,  an  oral  contract 
t>etTi'een  husband  and  wife,  without  the  in.- 
terrentlon  of  a  trustee,  to  separate  and  live 
apart,  will  be  enforced.  An  attempt  is  made 
to  separate  the  agreement  to  assign  the  in- 
surance policies  from  the  other  branches  of 
the  contract;  the  theory  being  that  because 
section  2347,  Rev.  St  1896,  permits  a  husband 
to  assign  a  p<^cy  of  insurance  to  his  wife, 
the  imperfect  execution  of  such  assignment 
may  be  enforced  in  a  suit  by  the  wife.  This 
statute,  however,  haa  no  application  to  the 
question.  We  must  go  back  to  the  original 
contract  On  the  one  side,  the  wife's  only 
agreement  is  to  separate  and  live  apart  from 
her  husband.  In  consideration  thereof  the 
husband  agrees  to  contribute  to  her  support 
and  tbe  support  of  their  children,  and  to  as- 
sign the  Insurance  policies  by  an  absolute  as- 
signment He  falls  to  carry  out  this  agree- 
ment Will  It  be  enforced?  In  opposition 
to  its  enforcement  It  is  said  that  it  is  with- 
out consideration  and  is  roid  as  against  pub- 
lic policy.  No  similar  question  has  been  de- 
clslTely  considered  by  this  court  Tbe  near- 
est approach  to  It  Is  the  case  of  Rolette  r.  Ro- 
lette, 1  Pin.  S70,  wtiich  was  an  action  brought 
by  the  husband  against  his  wife  and  the  trus- 
tee mutually  chosen,  to  set  aside  the  deed  of 
separation,  and  a  bond  and  mortgage  to  secure 
it  given  by  the  husband  to  the  trustee.  The 
latter  contained  provisions  requiring  the  bus- 
band  to  pay  tbe  wife  an  annuity  quarterly. 
The  husband  claimed  that  the  deed,  bond, 
and  mortgage  were  without  any  sutHcient 
consideration,  and  were  void  as  being  con- 
trary to  the  imlicy  of  the  law  in  relation  to 
marriage,  and  against  the  interest  order, 
and  happiness  of  society.  The  complaint 
showed  that  the  parties  had  been  living  apart 
for  some  time  when  the  deed  and  other  papers 
were  executed.  In  discussing  the  situation 
the  court  used  the  following  language:  "Tbe 
deed  herein  set  forth  is  not  a  deed  for  the 
separation  of  the  plaintiff  and  hla  wife,  and 
which,  as  such,  would  have  been  obnoxioua 
to  many  of  the  authorities  cited  by  the  coun- 
sel for  the  complainant,  but  is  a  deed  for  the 
separate  maintenance  of  the  wife,  made  and 


entered  into  many  years  after  the  separa- 
tion had  taken  place."  The  ultimate  conclu- 
sion 'was  that  deeds  of  this  kind  were  allowa- 
ble,  and  would  be  sustained  by  the  court 
This  decision  simply  goes  to  the  extent  of 
holding  that  after  a  separation  has  taken 
place  the  court  will  uphold  a  written  agree- 
ment of  separatimi,  and  for  the  wife's  sup- 
port when  made  through  the  intervention  of 
a  trustee. 

When  we  come  to  consider  the  literature  on 
this  subject  and  review  the  multitude  of  cases 
in  which  It  has  been  considered,  we  are  struck 
at  once  with  the  lack  of  harmony  of  opinion, 
and  with  the  diversity  of  decisions.  This 
may  be  accounted  for  in  a  measure  by  the 
want  of  uniformity  In  the  laws  regulating 
the  marriage  status.  In  England  the  unwrit- 
ten law  did  not  permit  the  courts  to  dissolve 
a  marriage  or  separate  the  parties  on  their 
consent  or  by  confession  of  one  of  them.  Aa 
act  of  parliament  carefully  pointed  out  for 
what  causes  separations  might  judldaily  be 
permitted.  Yet  by  what  Mr.  Bishop  terms 
as  "one  of  the  most  marvelous  judicial  somer- 
saulta  ever'  witnessed  in  any  country,"  the 
English  courts  now  permit  the  parties  to  mu- 
tually agree  to  a  separation  either  identical 
with  or  differing  from  the  Judicial  one,  as 
they  may  prefer,  proceeding  on  a  cause  which 
the  law  allows  or  forbids,  or  on  no  cause,  and 
will  enforce  specific  performance.  1  Blsh. 
Mar.  &  Oiv.  U  1263.  1261.  The  bhidlng  na- 
ture of  this  sort  of  bargain  seems  to  have 
been  placed  upon  tbe  ground  that  the  law 
gave  the  wife  the  power  to  bring,  to  defend, 
and  to  settle  divorce  suits,  and  therefore  she 
can  make  an  agreement  whereby  such  a  suit 
is  avoided.  This  seems  to  be  In  utter  defiance 
of  the  law  which  haa  existed  from  the  earliest 
times,  forbidding  the  courts  from  upholding 
or  sanctioning  separation.  In  pals  or  in  court, 
except  upon  proof  of  grounds  legally  defined 
and  declared  sufficient  This  change  of  law  is 
Justified  upon  the  groimd  that  public  opinion 
had  changed  as  to  tbe  question  of  public  poli- 
cy involved,  and  which  was  by  the  Judges  con- 
sidered a  sufficient  Justification  for  them  to 
change  the  law.  Beeant  v.  Wood.  12  Cb.  Div. 
605-620.  In  this  country  such  'a  complete 
overturning  of  settled  rules  can  never  be  Jus- 
tified, except  la  obedience  to  legislative  en- 
actment Our  ideas  of  "public  policy"  are 
such  as  may  be  gathered  from  the  constitu- 
tion and  the  laws,  and  the  course  of  adminis- 
tration and  decision.  When  the  will  of  the 
people  has  become  ciystalllzed  Into  leglslar 
tire  enactment  and  a  given  subject  has  been 
surrounded  by  regulations,  limitations,  and 
restrictions,  the  conrts  are  bound  to  consider 
them  as  indicating  a  definite-  policy,  and  te 
yield  obedience  thereto.  In  the  practical  ad- 
ministration of  Justice  the  expressed  will  of 
the  people  overrides  and  controls  the  indl- 
vldnal  opinions  of  Judges,  and  finds  expres- 
sion in  decisions  in  harmony  therewith.  Any 
other  course  would  be  revolutionary  and  In 
opposition  to  the  spirit  of  our  form  of  govern- 
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meat  In  the  different  states  the  laws  regu- 
lating the  marriage  status  are  so  diverse 
that,  before  giving  credit  or  weight  to  a  judi- 
cial decision  thereunder,  It  becomes  quite  es- 
sential to  ascertain  the  legislative  policy 
which  finds  expression  in  the  laws  enacted. 
Hence  the  citation  of  decisions  from  another 
state  Is  of  no  helpful  value  unless  it  can  be 
said  that  its  legal  policy  18  In  harmony  with 
our  own.  In  England  in  former  times,  and  in 
most  of  the  states,  as  well  as  our  own,  the 
doctrine  is  recognized  that  there  are  always 
three  parties  to  a  marriage  contract,— the  hus- 
band, the  wife,  and  the  state.  The  reason  Is 
that  the  state  hais  a  special  interest  in  each 
individual  marriage,  and  permits  its.  dissolu- 
tion only  in  those  circumstances  and  cases 
wherein  it  deems  the  public  interest  will  not 
be  thereby  Impaired.  1  Blsb.  Mar.  &  Div.  i 
72.  By  reason  of  this  special  Interest,  strin- 
gent laws  have  been  enacted,  prescribing  the 
terms  and  conditions  upon  which  a  marriage 
may  be  consummated,  and  regulating  with 
equal  strictness  the  means  and  groimds  of  its 
dissolution.  Prima  facie,  therefore,  each  par- 
ticular marriage  is  beneficial  to  the  public, 
each  divorce  prejudicial.  From  this  arises 
the  rule  of  law  that  agreements  promotive  of 
marriage  are  valid,  and  those  In  aid  of  separa- 
tion and  divorce  are  void.  There  can  never 
be  a  divorce  by  agreement  or  consent  of  par- 
ties. Without  dissent,  the  courts  unite  in 
condemning  all  applications  for  a  dissolution 
of  a  marriage  where  there  is  a  suggestion  of 
collusion.  In  harmony  with  the  idea  that  cir- 
cumstances might  arise  during  cohabitation 
rendering  It  unfit  or  impossible  for  the  parties 
to  continue  together  in  the  close  relation  of 
man  and  wife,  the  legislature  has  seen  fit  to 
mention  certain  grounds  upon  which  a  sepa- 
ration from  bed  and  board  may  be  adjudged. 
With  the  wisdom  of  this  legislation  we  are 
not  concerned.  We  must  accept  It  as  the  will 
of  the  people,  and  administer  it  according  to 
Its  spirit  and  letter.  The  fact  that  such  legis- 
lation is  to  be  fonnd  on  our  statute  books  Is 
a  strong  reason  for  saying  that  it  was  the 
legislative  purpose  that  only  such  separation 
shall  be  recognized  as  has  received  judicial 
sanction.  It  being  imiversally  conceded  that 
an  absolute  divorce  will  not  be  granted  upon 
consent  or  agreement  of  the  parties,  there 
would  seem  to  be  equally  as  strong  reason  for 
bold'ing  that  an  agreement  for  separation, 
which  is  the  equivalent  of  a  limited  divorce, 
should  not  be  recognized.  In  other  words,  It 
Is  for  the  courts,  and  not  the  parties,  to  de- 
termine whether  proper  grounds  for  a  separa- 
tion exist  or  not.  To  uphold  such  agreements 
substitutes  the  will  of  the  parties  for  the 
judgment  of  the  Jndicial  tribunal  established 
by  law  to  decide  such  questions.  We  need 
not  torn  to  other  states  for  precedents.  The 
question  turns  upon  the  legal  policy. of  this 
state,  as  evidenced  by  legislative  enactments. 
An  agreement  for  voluntary  separation  Is 
dintinctly  against  such  policy,  and  for  that 
reason  must  be  held  to  be  absolutely  void. 


The  agreement  in  question  was  oral,  and  but 
partially  executed.  The  usual  form  of  such 
bargains  Is  by  a  deed  between  the  husband,  the 
wife,  and  a  third  person,  acting  as  her  trustee. 
1  Blsh.  Mar.  &  Dlv.  {  1286.  We  need  not  In- 
quire whether  imder  our  statute  the  Interven- 
tion of  a  trustee  Is  necessary  or  not  Admit- 
ting, as  has  been  held  in  some  jurisdictions 
(Dutton  V.  Dutton,  30  Ind.  452),  that  a  parol 
agreement  fully  executed  would  be  recognized 
in  equity,  still  that  rule  does  not  apply  here. 
This  action  is  to  enforce  the  specific  perform- 
ance of  a  portion  of  the  original  agreement, — 
an  agreement  having  no  consideration,  so  far 
as  the  husband  Is  concerned,  further  than  a 
present  covenant  on  the  part  of  the  wife  to 
separate.  Such  an  agreement,  we  must  hold, 
is  contrary  to  the  legal  policy  of  this  state, 
and  will  not  be  enforced.  It  Implied  a  direct 
renunciation  of  stipulated  duties,—*  derelic- 
tion of  those  mutual  offices  which  the  parties 
are  not  at  liberty  to  desert  by  agreement  l>e- 
tween  themselves.  It  substituted  the  will 
of  the  parties  for  the  judgment  of  the  court, 
and  involved  the  assumption  of  a  false  charac- 
ter In  both  parties,  contrary  to  the  marriage 
contract  and  subversive  of  the  Interests  of 
society.  The  reason  given  by  the  chancellor 
to  Rogers  v.  Rogers,  4  Paige,  516,  meets  our 
approval,  when  applied  to  the  case  before  us. 
When  an  agreement  has  been  made  after 
separation  In  such  a  way  that  it  may  be  en- 
forced, as  In  the  Rolette  Case,  the  law  toler- 
ates it,  but  win  not  regard  It  with  favor. 

The  assertion  that  this  la  a  suit  regarding 
the  separate  property  of  the  wife  cannot  be 
recognized.  It  affirmatively  appears  in  the 
complabit  that  she  bad  no  property,  but  was 
dependent  upon  her  own  exertions  and  the 
help  of  relations.  It  is  to  make  these  insur- 
ance policies  a  part  of  her  separate  property 
that  this  suit  is  brought  To  do  so,  she  must 
revert  to  the  original  contract,  which,  as  we 
have  seen,  has  no  binding  force.  The  order 
of  the  circuit  court  Is  reversed,  and  the  cause 
Is  remanded,  with  directions  to  sustain  the 
demurrer,  and  for  further  proceedings  accord- 
ing to  law. 


liUESSEN  T.  OSHKOSH  ELECTRIC  LIGHT 

&  POWER  00. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

DEATH— STATUTORY  ACTION— ALLEGATION  OP 
DAMAOBS— SUFFICIENCY— LOSS  OF  SERV- 
ICES—IMMATERIAL    ISSUE. 

1.  WTiere,  in  a  statutory  action  for  the  denth 
of  plaintiffs  snn,  it  was  alleged  that  deceased 
was  an  inteillKent  boy  of  17  years,  in  good 
health,  and  capable'  of  earning  considerable 
money,  and  unmarried,  the  complaint  neces- 
sarily implied  that  plaintiff  was  deprived  of 
the  reasonable  value  of  deceased's  services  for 
the  balance  of  bis  minority. 

2.  In  an  action  by  a  father  to  recover  for  the 
loss  of  the  services  of  his  son  daring  minority, 
the  fact  that  the  son  might  have  spent  his  time 
in  idleness  if  he  had  not  been  killed,  or  the 
father  might  have  given  him  his  time,  consti- 
tuted no  defense,  aa  the  father  was  entitled 
to  such  services  as  a  matter  of  right,  and  what 
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disposition  might  have  been  made  of  the  son's 
time  Tras  immaterial. 

Appeal  from  circuit  court,  Winnebago  coun- 
ty;  George  W.  Burnell,  Judge. 

Action  by  William  H.  Luessen,  administra- 
tor of  the  estate  of  Edward  W.  Luessen,  de- 
co.ised,  against  the  Oshkosh  Electric  Light  & 
I'ower  Company.  From  an  order  overruling 
a  demurrer  to  the  complaint,  defendant  ap- 
peals.   Affirmed. 

Action  by  the  personal  representative  of 
Edward  W.  Lnessen,  deceased,  under  sections 
4255,  4256,  Rev.  St  1888.  The  complaint  con- 
tained apprc^riate  allegations  to  show  that 
the  death  was  produced  by  the  negligent  coo- 
duct  of  defendant  The  allegatlona  relied  up- 
on to  show  pecuniary  loss  to  the  father  were 
as  follows:  Said  Bdward  W.  Luessen  was 
not  married;  be  was  17  years  of  age  at  the 
time  of  his  death,  and  was  an  intelligent, 
bealthy  young  man,  capable  of  doing  business 
and  earning  considerable  sums  of  money,  and 
left  a  surviving  father. 

Defendant  demurred  to  the  complaint  for 
insufficiency.  The  demnrrer  was  overruled 
and  defendant  appealed. 

Thompson,  Harshaw  &  Thompson,  for  ap- 
pellant Felker,  Stewart  &  McDonald,  for  re- 
spondent 

MARSHALL.  J.  It  is  so  well  settled  that 
a  complaint  to  enforce  the  cause  of  action 
given  by  sections  4265,  4266,  Rev.  St  1898, 
must  contain  a  statement  of  the  facts  showing 
the  survivorship  of  some  one  of  the  persons 
for  whose  benefit  the  statutory  right  was 
created,  and  that  such  person  was  pecuniarily 
Interested  In  th'e  continuance  of  the  life  that 
was  wrongfully  terminated,  that  we  deem  It 
unnecessary  to  discuss  the  subject 

Counsel  for  resimndent  concede  the  propo- 
sition contended  for  by  appellant  on  tills  ap- 
peal, to  the  extent  Indicated,  but  say  that  the 
calls  of  the  statute  are  satisfied  by  facts  ex- 
pressly or  by  necessary  Implication  stated  in 
the  complaint.  Counsel  for  appellant  say 
that  the  damages  recoverable  are,  in  their  na- 
ture, special,  and  that  they  must  be  pleaded 
with  all  the  particularity  required  by  the  rule 
as  to  such  damages,  strictly  so  called.  True, 
the  damages  are  special  in  a  sense,  bnt  they 
nre  not  such  within  the  general  meaning  of 
the  term.  Many  cases  are  cited  to  our  at- 
tention where  the  term  "special"  is  used  in 
regard  to  such  damagea  It  Is  not  necessary 
to  refer  to  and  review  them  In  detail.  The 
distinction  between  general  and  special  dama- 
ges is  that  the  former  are  necessarily  implied 
from  the  wrong,  while  the  latter  are  only  at- 
tributable to  the  wrong  by  reason  of  some  cir- 
cumstance or  drcnmstances  not  generally 
present  in  such  a  situation.  For  Instance,  if 
a  person  be  deprived,  by  the  wrongful  act  of 
another,  of  the  capacity  to  labor  and  earn 
money,  the  general  damages  that  result  are 
considered  to  be  the  reasonable  value  of  the 
services  of  an  ordinary  person  of  his  age,  at 


ordinary  labor.  In  order  to  warrant  a  recov- 
ery upon  the  basis  of  ability  to  earn  $100.  per 
month,  because  when  the  Injury  took  place 
the  Injured  person  was  engaged  in  special 
work  for  compensation  to  that  amount,  the 
facts  in  that  regard  must  be  pleaded.  Tom- 
linson  v.  Town  of  Derby,  43  Conn.  562.  The 
damages  recoverable  in  an  action  of  this  kind 
are  not  necessarily  special,  except  in  the  sense 
that  a  particular  person  is  entitled  thereto. 
Jlowever,  such  person  may  be  so  circumstan- 
ced as  to  be  entitled  to  general  damages  as 
well  as  special  damages.  The  former  are 
sufficiently  pleaded  by  pleading  the  facts  from 
which,  as  a  matter  of  law,  they  are  neces- 
sarily Implied.  The  latter  can  only  be  recov- 
ered by  pleading  the  special  circumstances 
giving  rise  to  them.  Here  it  Is  stated  that 
the  deceased  was  17  years  of  age,  that  he  was 
Intelligent  In  good  health  and  capable  of 
earning  considerable  sums  of  money,  and  that 
he  left  a  father  surviving..  The  necessary 
implication  from  those  allegations  is  that  the 
surrivlng  father  has  been  deprived  of  the 
reasonable  value  of  the  services  of  an  Intelli- 
gent son  who  was  In  good  health  and  capable 
of  earning  considerable  sums  of  money  for 
the  last  4  years  of  his  minority.  There  is 
nothing  in  such  allegations  Indicating  that  ° 
the  deceased  was  above  the  average  of  boys 
of  his  age,  or  that  his  services  were  worth 
any  more  than  those  of  boys  generally,  of 
his  age.  No  special  damages,  strictly  so  call- 
ed, are  pleaded;  but  the  complaint  Is  good  as 
regards  the  damages  that  the  surviving  father 
has  suffered  as  a  matter  of  law  from  the  facts 
stated,— the  loss  of  the  ordinary  value  of  the 
services  of  an  ordinary  boy  of  17  years  of 
age,  for  the  balance  of  his  minority.  Those 
damages  are  special  in  the  sense  that  they 
are  recoverable  only  for  the  benefit  of  the 
father,  and  because  there  is  a  father  In  being 
to  claim  them.  The  facts  in  that  regard  are 
pleaded.  They  are  general  damages  to  the 
father  because  they  are  such  as  by  necessary 
implication  befall  a  father  under  the  circum- 
stances stated.  Hence,  a  statement  of  the 
facts  from  which  such  damages  are  Inferable 
is  all  that  is  necessary.  It  satisfies  the  rule 
that  the  facts  must  be  stated  showing  that 
the  beneficiary  under  the  statute  has  sustain- 
ed pecuniary  loss  by  the  wrongful  taking 
away  of  his  relative,  not  leaving  the  circum- 
stance of  loss  to  be  Inferred  from  the  mere 
circumstance  of  the  wrongful  deprivation  of 
life.  Regan  v.  Railway  Co.,  51  Wis.  599,  601, 
8  N.  W.  292. 

In  the  case  cited,  which  Is  appellant's  chief 
reliance,  a  complaint  in  an  action  for  dama- 
ges for  the  negligent  killing  of  a  husband  and 
father,  was  condemned  because  it  did  not 
state  any  fact  Indicating  pecuniary  loss  to  the 
widow  other  than  that  she  was  left  surviving 
with  a  family  of  several  children.  It  was 
said  that  pecuniary  loss  to  a  surviving  widow 
under  such  circumstances  Is  not  necessarily  to 
be  implied.  However,  it  was  said  that  prob- 
ably, the  complaint  would  have  been  suffi- 


126 


85  NORTHWESTERN  REPORTER. 


(Wis. 


dent  If  it  bad  sliown  the  age  of  the  deceased 
and  tbat  be  -was  of  sufficient  ability  to  con- 
tribnte  to  the  support  of  his  family.  The  nile 
adopted  is  rather  severe  and  should  not  be 
extended;  yet,  as  we  have  seen,  a  mere  state- 
ment indicating  ability  to  earn  money,  which 
by  reasonable  inference  would  be  devoted,  la 
part  at  least,  to  the  support  of  the  family, 
would  have  cored  the  weakness  in  the  com- 
plaint, discovered  by  the  court  That  field 
is  fully  covered  here  by  the  allegations  tbat 
the  deceased  was  intelligent,  in  good  health, 
and  capable  of  earning  considerable  sums  of 
money. 

The  rule  laid  down  in  City  of  Chicago  v. 
Hesing,  83  III.  204,  207,  cited  by  respondent's 
counsel,  is  unquestionably  sound,  that  where 
the  person  wrongfully  killed  is  a  minor  and 
leaves  a  father  who  would  have  been  enti- 
tled to  his  services  had  he  Ilv^d,  the  law  Im- 
plies pecuniary  loss  for  which  compensation 
under  the  statute  is  given.  Of  course,  the 
damages  so  Implied  are  general  damages 
only,  such  as  necessarily  ordinarily  spring 
from  such  a  situation,  and  must  be  so  limited 
on  the  trial.  If  the  allegations  in  the  com- 
plaint, as  in  this  case,  <mly  state  the  facts 
.  necessary  to  the  implication.  The  probability 
that  the  father  might  have  allowed  his  son  to 
spend  his  time  In  idleness,  or  might  have  giv- 
en him  his  time  had  he  lived,  does  not  mili- 
tate at  all  against  the  fact  of  pecimlary  loss. 
If  a  person  is  deprived  of  his  capacity  to  work 
by  the  wrongful  conduct  of  another,  It  was 
never  supposed  that  the  latter  can  benefit 
by  the  possibility  or  probability  that  his  vic- 
tim might  in  any  event  have  spent  his  time 
In  Idleness.  The  surviving  father  here  was 
entitled,  as  a  matter  of  right,  to  the  services 
of  his  son.  As  between  him  and  the  wrong- 
doer, the  latter  has  deprived  him  of  tbat 
right  It  is  entloely  Immaterial  what  disposi- 
tion he  would  have  made  of  his  son's  time 
had  he  lived.  If  one  deprive  a  person  of  any- 
thing of  value,  the  loss  to  the  latter  in  a  legal 
sense  Is  not  lessened  at  all  by  the  circum- 
stance, if  it  exist,  that  he  Intended  never  to 
enjoy  it  or  to  bestow  it  as  a  gratuity  upon  an- 
other. 

What  has  been  said  sustains  the  complaint 
only  as  a  claim  for  loss  of  service  of  the  de- 
ceased during  the  balance  of  his  minority. 
No  fact  is  pleaded  from  which  loss  can  be 
claimed,  based  on  reasonable  anticipation  of 
receiving  pecuniary  benefits  from  a  continua- 
tion of  the  life  of  the  deceased  subsequent  to 
his  minority.  As  we  understand  It,  re^ond- 
ent  concedes  that. 

The  order  is  affirmed. 


LIEBERMAN  v.  LIPPERT. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

SALES— BREACH    OF    WARRANTY— KVIDBNCS— 
BORDEN  OF  PROOF. 

1.  The  direction  of  a  verdict  for  the  amount 
claimed  by  a  purchaser  for  a  breach  of  war- 


ranty is  error,  where  the  seller's  nability  to 
left  indefinite  by  the  evidence. 

2.  Plaintiff's  claim  was  based  on  a  shortage 
in  the  guarantied  weight  of  a  quantity  of  peas 
sold  to  him  by  defendant  while  in  storage  at 
a  distant  place.  Held,  that  the  burden  of  proof 
was  on  plaintiff,  and  was  not  shifted  by  proof 
that  the  peas  weighed  less  than  the  guarantied 
weight  three  months  after  the  sale,  when  there 
was  ample  opportunity  for  a  change  in  the 
amoant  during  the  interval. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwig,  Judge. 

Action  by  Charles  Lieberman  against  H. 
Lippert  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

On  Jtme  22,  1897,  the  plaintiff  and  defend- 
ant were  both  merchants  at  Milwaukee.  On 
tbat  day  the.  defendant  sold  to  the  plaintiff 
certain  Scotch  peas,  then  in  storage  ware- 
house at  Baltimore,  by  bill  of  sale  or  invoice, 
the  material  terms  of  which  were  as  follows: 

"Rosenberg  &  Lieberman,  Bought  of  Henry  H. 

lippert. 
200    boxes    Scotch    peas,    86,199   lb., 

«>3"/«o  bn.,  at  51c ?307  69 

Freight  prepaid 70  40 

At  Baltimore $378  09 

"Weights  guarantied,  bags  good  condition,  and 

subject  to  no  other  charge.  

"Paid.   H.  H.  lappert    June  22,  1887." 

The  plaintiff  sold  the  same  peas  to  another 
person,  while  still  in  storage,  and  without 
having  been  seen  either  by  him  or  his  cus- 
tomer. When  withdrawn  from  the  storage 
warehouse,  October  14,  1897,  the  peas  were 
weighed,  and  amounted  to  only  33,514 
poonda,  and  there  were  charges  against  them 
of  $54.86,  of  which  $20  was  for  storage  up 
to  June  22d;  the  balance  for  charges  subse- 
quent to  that  date,  for  storage,  cost  of  new 
bags,  and  labor  in  cleaning  and  rebagglng. 
It  appeared  that  on  June  22d  the  pees  were 
apparently  in  good  condition,  the  bags  more 
or  less  eaten  by  rats.  The  contract  price  of 
the  shortage  In  weight  of  the  peas  was  $2&- 
25.  The  court  Instructed  a  verdict  for  the 
plaintiff  for  $72.87,  made  up  of  the  following 
items:  Value  of  shortage  in  weight  $26.62; 
storage  charges,  June  22,  1897,  $20;  new  bags, 
$16.25;  labor  rebagglng,  $10,-^pon  which 
Judgment  for  the  plaintiff  was  entered,  and 
from  which  the  defendant  appeals. 

McEIroy  &  Eschweiler,  for  appellant 
Wm.  Kaumheimer,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  Upon 
careful  elimination  of  the  record,  we  are  un- 
able to  find  any  evidence  to  Justify  instruc- 
tion of  verdict  in  favor  of  plaintiff  in  excess 
of  the  conceded  item  of  $20  for  storage  char- 
ges due  at  the  time  of  the  sale.  As  to  the 
cost  of  rebagglng  the  peas  and  new  bags, 
there  is  no  direct  evidence,  save  that  of  one 
of  the  warehouse  employes  that  the  total 
charges  subsequent  to  the  sale  were  $34.85 
for  bags  and  rebagglng  and  for  storage,  but 
the  amount  for  each  is  not  specified.  De- 
fendant could  not  be  liable  tor  subseQuent 
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storage;  bence  It  results  that  the  amount  of 
his  liability  within  tlmt  $34.85  was  left  in- 
deflnite  and  conjectural.  True,  plaintiff  tes- 
tified tbat  Courteen.  to  wbom  he  sold,  made 
demand  of  him  for  such  charges  specifically. 
That  testimony,  being  objected  to,  was  evi- 
dence only  of  the  fact  of  the  demand.  It 
■was  wholly  hearsay  as  to  the  Incurring  by 
Courteen  or  by  the  warehouseman  of  the  ex- 
penses specified,  or  any  expenses,  and  did 
not  tend  to  prove  such  facts. 

As  to  the  shortage  In  weight  of  peas,  the 
burden  of  proof  is,  of  course,  on  the  plaintiff. 
That  burden  is  not  lifted  by  proof  that  three 
months  later  the  peas  weighed  a  certain 
amount,  when,  as  here,  it  appears  that  the 
bags  In  whch  they  were  kept  were  rat-eaten 
and  dilapidated,  and  that  in  the  interval  the 
peas  had  been  removed  from  the  bags,  han- 
dled over,  and  placed  in  other  bags,  thus 
showing  abundant  opportunity  for  change  in 
the  actual  condition  and  amount  after  the 
purchase  and  before  the  weighing.  Judg- 
ment reversed,  and  cause  remanded  for  a 
new  trial,  with  the  option  to  the  plaintiff, 
within  20  days  after  notice  of  filing  remit- 
titur, to  take  Judgment  for  the  sum  of  $20. 


BECK  &  PAULI  LITHOGRAPHING  CO.  ▼. 

NEBRASKA  CITY  CEREAL  MILLS. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

CONTKACTS  —  AGREEMENT  TO  ASSUME  —  BVI- 

DBNCB— SUFFICIENCY— BREACH 

—LIABILITY. 

A  partnership  which  bad  contracted  to 
buy  certain  show  cards  from  plaintiffs,  to  be 
used  as  advertising  matter,  was  succeeded  by 
the  defendant  corporation,  the  president  of 
wliich,  on  being  shown  the  correspondence  with 
the  partnership,  and  the  sketches  and  proofs 
of  the  cards,  stated  "that  he  would  take  up  the 
matter  of  the  show  cards  next  spring,  and  use 
them  at  that  time."  Held,  that  such  state- 
ment was  not  sufficient  to  show  an  agreement 
by  tbe  defendant  to  carry  out  the  contract. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  O.  Ludwlg,  Judge. 

Action  by  the  Beck  &  Paull  Lithographing 
Company  against  the  Nebraska  City  Oereal 
Mills.  From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    Afilrmed. 

Action  fo;*  damages  for  breach  of  contract. 
The  facts  alleged  for  plaintiff's  cause  of  ac- 
tion, omitting  mere  formal  matters,  are  as 
follows:  December  24.  18W,  the  firm  of  P. 
Bysctalag  &  Son,  composed  of  Theodore  and 
Frederick  Byschlag,  who  were  engaged  in 
manufacturing  and  dealing  in  cereal  food 
products,  received  from  plaintiff  a  written 
proposition  relating  to  the  purchase  of  sta- 
tionery and  advertising  material,  which  was 
In  the  following  words: 

"Nebraska  City,  Neb.,  Dec.  24,  1890,  Ne- 
braska City  Cereal  Mills- Gents:  We  will 
submit  sketch  for  new  trade-mark  for  show 
card,  and  after  sketches  and  finished  proofs 
bare  been  submitted  we  will  furnish  you 
10  M.  each  of  the  different  kinds  of  head- 


ings, vis.,  letter  heads  SV^ll,  S^xSi^,  note 
heads,  bills,  ^  %,  %,  %,  business  cards  and 
2  M.  drafts.  We  will  also  submit  sketch 
for  a  new  hanger  embodying  trade-mark 
In  col's,  stationery  to  be  made  In  three  col's, 
viz.,  gold,  red  and  black,  stationery  at  $9.50 
per  M.,  show  cards  at  17%c.  each,  f.  o. 
b.  Milwaukee.  Work  all  executed  in  first- 
class  style,  and  we  will  attend  to  the  regis- 
tration of  trade-mark.  Very  truly.  The  Beck 
&  Paull  L.  Co.,  per  C.  J.  Smith." 

Such  proposition  was  addressed  to  F. 
Byschlag  &  Son  as  the  Cereal  Mills  Com- 
pany, and  was  duly  accepted  in  writing. 
The  contract  thus  made  was  carried  out  as 
regards  the  stationery.  The  defendant  cor- 
poration was  subsequently  formed  to  ac- 
quire and  carry  on  the  business  of  P.  Bysch- 
lag &  Co.,  and  the  object  thereof  was  con- 
summated, such  corporation  succeeding  to 
all  the  business  of  tbe  company  and  assum- 
ing and  agreeing  to  carry  out  all  of  its  ex- 
isting contracts,  including  that  with  plain- 
tiff. Prior  to  the  said  assumption  a  pencil 
design  for  the  show-card  hanger  mentioned 
In  the  contract  was  made  by  plaintiff,  sub- 
mitted to  F.  Byschlag  &  Co.,  and  approved 
by  them.  Thereafter  further  work  was 
done  in  carrying  out  tbe  contract  by  plain- 
tiff preliminary  to  the  work  of  printing  the 
show-card  hangers,  such  work  being  duly  - 
approved,  no  business  in  that  regard,  how- 
ever, being  done  subsequent  to  the  forma- 
tion of  the  corporation.  On  August  22,  1895, 
and  after  the  formation  of  the  corporation. 
It  was  mutually  agreed  between  plaintiff 
and  defendant  that  the  obligation  of  the 
contract  on  the  part  of  F.  Byschlag  &  Co. 
should  be  carried  out  by  defendant,  with 
the  understanding,  however,  that  It  should 
not  be  required  to  take  the  show  cards  till 
the  winter  of  1896-96.  Thereafter  defend- 
ant refused  to  recdfenlze  liability  under  such 
contract,  to  plaintlfTs  damage  in  the  sum  of 
$1,032. 

The  defendant  answered  by  a  general  de- 
nial. On  the  trial  there  was  a  failure  of 
evidence  tending  to  show  an  agreement  be- 
tween F.  Byschlag  &  Co.  and  defendant  ob- 
ligating the  latter  to  carry  out  the  contract 
with  plaintiff.  The  only  evidence  relied  on  to 
show  that  there  was  such  an  agreement  made 
between  plaintiff  and  defendant  was  that 
of  plaintiff's  agent,  who  testified  that  he 
Interviewed  Frederick  Byschlag.  president  of 
defendant,  on  the  subject;  that  such  presi- 
dent was  the  father  of  the  Byschlag  who 
acted  for  the  firm  at  the  time  the  contract 
was  made  with  it;  that  the  son  was  dead; 
that  on  such  occasion  the  agent  had  with 
him  the  correspondence  that  had  passed 
between  plaintiff  and  F.  Byschlag  &  Co..  and 
the  sketches  and  proofs  that  had  been  sub- 
mitted and  approved  as  aforesaid;  that  the 
correspondence  and  approved  work  were  ex- 
hibited to  the  president;  that  he  acknowl- 
edged the  genuineness  of  his  son's  signature 
to  tbe  contract  but  said  that  defendant  must 
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use  up  tbe  advertising  material  on  hand  be- 
fore it  went  further  In  that  line;  that  not 
later  than  the  next  spring  he  would  "take 
up  the  matter  of  the  show-card  proposition 
and  use  them  at  that  time."  There  was  no 
evidence  that  plaintiff  did  anything  there- 
after, towards  getting  out  the  show  cards 
ready  for  delivery,  on  the  faith  of  a  contract 
with  defendant  The  evidence  shows  that, 
before  the  time  came  for  further  negotia- 
tions between  the  parties  in  accordance  with 
Mr.  Frederick  Byschlag's  suggestion  that 
the  matter  would  be  taken  up  not  later  than 
the  following  spring,  he  died;  that  his  suc- 
cessor in  the  management  of  defendant's 
attairs  refused  to  recognize  any  liability  of 
It  to  plaintiff.  There  was  undisputed  evi- 
dence as  to  the  amount  of  plaintiffs  recover- 
able damages  if  defendant  is  bound  as  al- 
leged. 

The  jury  found  specially  that  at  the  time 
of  the  interview  between  plaintiff's  agent 
and  Frederick  Byschlag,  the  latter  did  not, 
on  behalf  of  defendant,  assume  and  agree 
'to  carry  out  the  contract  of  F.  Byschlag  & 
Co.  Judgment  was  thereupon  entered  In  de- 
fendant's favor  and  plaintiff  appealed. 

Tarrant,  Kronshage,  McGovern  &  Dlel- 
mann,  for  appellant  A.  G.  Welssert,  for  re- 
spondent 

MARSHALL.  J.  (after  stating  the  facts). 
As  we  view  the  case  It  is  needless  to  con- 
sider the  numerous  error?  assigned  by  ap- 
pellant's counsel.  It  is  conceded  by  them 
that  defendant  is  not  liable  unless  it  as- 
sumed and  agreed  to  carry  out  the  contract 
made  with  F.  Byschlag  &  Son.  There  was 
no  pretense  on  the  oral  argument  that  there 
Is  any  evidence  to  that  effect  unless  it  be 
that  of  plalntiCTs  agent  to  the  effect  that 
defendant's  president  said  to  the  former  that 
not  later  than  the  coming  spring  the  latter 
would  "take  up  the  subject  of  the  show- 
card  proposition  and  use  them  at  that  time," 
referring,  evidently,  to  the  designs  for  the 
show  cards  that  were  present  when  the  state- 
ment was  made.  We  are  unable  to  discover 
anything  in  that  evidence  to  Indicate  the 
making  of  a  contract  It  shows  clearly  that 
Frederick  Byschlag  did  not  intend  to  even 
discuss,  at  the  time  of  the  interview,  the 
subject  of  making  a  contract  The  words 
upon  which  appellant's  counsel  rely,  "use 
them  at  that  time,"  plainly  did  not  mean  use 
tbe  show  cards,  but  use  the  designs  and  ap- 
proved sketches  which  the  agent  had  ex- 
hibited in  considering  the  subject  of  adopt- 
ing the  method  of  advertising  contemplated 
by  the  old  show-card  contract,  and  making 
a  new  contract  to  that  end.  That  seems  to 
be  tbe  only  sensible  meaning  of  what  was 
said  to  plaintiff's  agent  and,  so  far  as  ap- 
pears, plaintiff  so  understood  it  There  is 
nothing  in  the  evidence  as  to  what  occurred 
after  the  interview,  to  create  even  a  suspi- 
cion that  plaintiff  supposed  it  was'  to  go  on 


and  get  out  the  advertising  material  ready 
for  delivery  to  defendant  not  later  than 
spring.  On  the  contrary,  its  attitude  was 
that  of  waiting  till  spring  to  further  nego- 
tiate in  regard  to  making  a  contract  with 
defendant,  in  accordance  with  the  fair  mean- 
ing of  the  language  used  to  plalntifTs  agent. 
At  the  close  of  the  evidence  the  court  should 
have  dismissed  the  action  because  of  an  en- 
tire failure  of  proof  of  facts  sufficient  to 
charge  defendant 
The  Judgment  Is  affirmed. 


CHAMBERLAIN  v.  PRUDENTIAL  INS.  (X). 

OF  AMERICA. 

(Supreme  C!onrt  of  Wisconsin.     Feb.  1,  1901.) 

INSURANCE>-LIPE— CONTRACT  —  APPLICATION 
—FAILURE  TO  READ— EFFECT— ORAL  CON- 
TRACT—CONSIDBRATION— EVIDENCE  —  CON- 
VERSATIONS OP  DECEASED— ADMISSIBILITY. 

1.  Plaintiff's  husband,  without  reading  it, 
signed  an  application  tor  a  life  insurance  poli- 
cy, stipulatmg  that  no  obligatioD  existed  on 
account  thereof,  though  premiums  were  paid, 
unless  a  policy  was  issued.  He  paid  the  first 
weekly  premium,  receiving,  without  reading, 
a  receipt  stating  that  the  payment  imposed  no 
obligation  on  tlie  company  unless  the  applica- 
tion was  accepted  and  a  policy  issued,  and  re- 
questing the  applicant  to  notify  the  company 
unless  policy  was  received  or  money  returned 
within  three  weeks.  No  policy  ever  issued. 
The  aeent  represented  that  the  msurance  conx- 
menced  from  the  payment  of  the  first  weekly 
premium.  Held,  that  the  written  contract  gov- 
erned, and  plaintiff  could  not  recover  the 
amount  of  the  insurance  on  her  husband's 
death,  since  he  was  negligent  in  failing  to  read 
tbe  agreement  in  the  application  and  receipt. 

2.  There  being  but  one  payment  of  money, 
which,  OS  stated  in  the  receipt,  was  made  on 
account  of  the  application  for  a  written  policy 
of  Insurance,  as  the  first  weekly  premium, 
there  was  no  consideration  for  an  oral  contract 
of  present  Insurance,  in  addition  to  the  appli- 
cation for  a  written  policy. 

3.  Plaintiff  having  been  present  and  heard 
the  conversation  between  her  husband  and  de- 
fendant's agent  when  the  application  for  a  pol- 
icy of  life  insurance  was  made,  in  an  action 
to  recover  the  amount  of  tbe  insurance,  no 
policy  having  issued,  it  was  not  error  to  permit 
her  to  testify  to  such  conversation,  as  being 
within  Rev.  St.  1808,  S  40GS),  excluding  testi- 
mony of  a  party  a-s  to  transactions  personally 
had  with  a  deceased  person  where  the  opposite 
party  sustains  his  liability  "from,  through,  or 
under"  such  deceased  person. 

Appeal  from  circuit  court  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Jessie  Chamberlain  against  the 
Prudential  Insurance  Company  of  America. 
From  a  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

This  Is  an  action  on  an  alleged  oral  con- 
tract of  life  Insurance.  The  plaintiff  is  the 
widow  of  one  Henry  C.  Chamberlain,  who 
was  accidentally  killed  in  a  railway  accident 
on  the  2d  of  May,  1899,  and  the  defendant 
Is  a  foreign  life  insurance  company.  The 
evidence  of  the  philntlff  showed  that  on  the 
25th  of  April,  1899,  one  W.  J.  Cameron,  an 
agent  of  the  defendant,  called  on  the  de- 
ceased at  bis  home  In  Milwaukee,  and  solicit- 
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ed  life  Insarance;  that  aa  a  result  of  the 
conversation  between  Cameron  and  Cham- 
berlain, most  of  which  conversation  was  in 
the  plaintlfTs  presence,  Chamberlain  consent- 
ed to  talce  $500  insurance  on  his  life,  at  a 
premium  of  35  cents  per  weelc;  that  the 
agent  thereupon  produced  a  printed  blank 
application,  with  numerous  questions  aa  to 
the  health  of  the  deceased,  which  he  (the 
agent)  filled  out  according  to  the  anawerg  of 
Chamberlain,  whereupon  Chamberlain  signed 
the  same  and  handed  It  back  to  the  agent 
without  reading  it,  and  paid  the  agent  85 
cents;  that  thia  application  contained  .  the 
following  clause:  "I  further  agjee  that  no 
obligation  shall  exist  against  said  company 
on  account  of  this  application,  although  I 
may  have  paid  premiums  thereon,  unless  said 
company  shall  Issue  a  policy  in  pursuance 
thereof,  and  the  same  is  delivered  to  me." 
The  agent  then  tore  off  a  printed  receipt  from 
the  foot  of  the  application,  signed  it  and 
handed  It  to  Chamberlain;  and  Chamberlain 
took  it,  without  reading,  and  handed  It  to 
the  plaintiff,  who  kept  It.  This  receipt  was 
in  words  and  figures  as  follows:  "The  Pru- 
dential Insurance  Company  of  America. 
Home  Office,  761-769  Broad  Street,  Newark, 

N.  J.    No.  .    April  25,  1899.     Received 

from  H.  C.  Chamberlain  35  cents,  which  is 
a  payment  on  account  of  application  this  day 
made  for  Insurance  in  the  above-named  com- 
pany. No  obligation  is  incurred  by  said  com- 
pany by  reason  of  this  payment  unless  said 
application  is  accepted  and  a  policy  is  grant- 
ed and  delivered."  Upon  the  back  of  the 
receipt  appeared  the  following:  "Unless  you 
receive  your  policy  or  your  money  is  returned 
within  three  weeks  from  the  date  of  this 
receipt,  please  notify  the  company,  giving 
name  of  agent,  amount  paid,  and  the  date 
when  paid."  The  plaintiff  testified:  That 
during  the  conversation  the  agent  said  that 
the  Insurance  was  a  paid-up  policy,  and  in 
eight  years  he  would  get  back  $350,  or  In 
case  of  death  $500;  that  "if  my  husband 
was  killed  that  nigbt,  the  next  day  I  would 
get  $50O;  that  the  Insurance  commenced  the 
time  we  paid  35  cents  premium."  That  the 
agent  repeated  two  or  three  times  "that,  if 
my  husband  was  killed  that  night  the  next 
day  I  would  get  $500."  In  the  evening  of 
the  same  day  a  physician  called  upon  Cham- 
berlain with  the  application,  and  made  a 
physical  examination,  and  asked  some  ques- 
tions as  to  Chamberlain's  health,  and  filled 
in  the  answers  given  upon  the  physician's 
blank,  which  was  signed  by  the  physician 
and  Chamberlain.  The  application  was  for- 
warded by  the  agent  to  the  company,  but  no 
policy  was  ever  issued,  because  the  company 
was  dissatisfied  with  one  of  the  physician's 
answers.  About  a  week  after  Chamberlain's 
death  some  person,  representing  himself  to  be 
Mrs.  Chamberlain's  agent  called  on  the  de- 
fendant's agent  in  Milwaukee  with  the  re- 
ceipt and  asked  that  the  insurance  be  paid. 
Payment  was  refused,  but  the  defendanf a 
85  N.W.-« 


agent  tendered  to  the  person  the  85  centf 
premium,  which,  however,  he  refused  to  take. 
The  plaintiff  denied  authorizing  any  one  to 
make  this  demand.  On  May  18,  1809,  the 
plaintiff's  attorneys  gave  notice  by  mail  of 
Chamberlain's  death,  and  requested  blanks 
for  the  making  of  proofs,  but  the  defendant 
company  denied  liability  because  the  appli- 
cation never  had  been  acted  upon  and  no 
policy  had  been  issued.  This  action  was 
thereupon  brought.  The  defendant  paid  the 
35  cents  into  court  and  after  the  hearing 
of  the  testimony  the  trial  court  directed  a 
verdict  for  the  plaintiff  for  $500  and  interest 
and  the  defendant  appeals. 

McElroy  &  Eschweiler  (Van  Dyke,  Van 
Dyke  &  Carter,  of  counsel),  for  appellant 
Quarles,  Spence  &  Quarles,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
While  this  was  in  form  an  action  to  establish 
and  enforce  an  onl  contract  of  life  insur- 
ance, it  was  In  fact  an  attempt  to  alter  the 
terms  of  a  written  contract  by  parol  evi- 
dence. That  the  application  of  Chamberlain, ' 
and  the  receipt  given  by  the  agent  of  the 
defendant  constituted  a  written  contract 
which  was  certain  in  its  terms,  cannot  be 
doubted.  This  contract,  in  substance,  was 
that  If  the  company  accepted  the  applica- 
tion and  issued  a  policy  thereon,  Chamber- 
lain was  to  be  Insured  in  the  sum  of  $500 
thereby,  and  the  35  cents  would  constitute 
the  first  week's  premium;  but  if  the  appli- 
cation was  not  accepted,  then  the  company  in- 
curred no  obligation.  There  waa  no  fraud 
claimed  or  proven.  The  most  that  was  claim- 
ed was  that  Chamberlain  did  not  read  either 
the  application  or  the  receipt  and  that  the 
agent  said  that  the  insurance  would  go  into 
effect  at  once.  But  parties  cannot  thus  es- 
cape the  effect  of  written  contracts.  Cham 
berlaln  could  read,  and  he  was  clearly  guilty 
of  negligence  in  not  ascertaining  what  agree- 
ments tiie  written  papers  contained,  and  nei- 
ther he  nor  those  claiming  under  him  can 
escape  the  effects  of  that  negligence.  The 
written  contract  is  binding  and  must  control 
If,  under  the  circumstances  disclosed  here, 
written  contracts  could  be  set  aside,  they 
would  be  of  little  value.  Manufacturing  Co. 
V.  Schroeder  (Wis.)  84  N.  W.  14.  Nor  Is  there 
room  to  say  that  the  evidence  tended  to  prove 
an  oral  contract  of  present  insurance  hi  con- 
sideration of  85  cents  paid.  In  addition  to  the 
application  for  a  written  policy  of  insurance. 
There  waa  but  one  amount  of  35  cents  paid, 
and  that  as  the  receipt  states,  was  paid  on 
account  of  the  application  for  the  written 
policy  of  insurance.  Being  so  paid  and  ap- 
plied by  the  parties,  it  manifestly  could  not 
serve  as  a  conslderatlim  for  the  separate 
oral  contract;  so  the  oral  contract  even  If 
made,  would  be  without  consideration  to  sup- 
port it  The  case  of  Mathers  v.  Association, 
78  Wis.  588.  47  N.  W.  1130,  11  L.  R.  A.  83, 
was  relied  on  by  reqtondent  as  supporting 
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the  recovery  In  tbto  case,  and  It  aeems  proba- 
ble that  the  direction  of  the  verdict  In  tbia 
case  was  based  tipon  that  decision.  The 
tacts  In  that  case  were  somewhat  different 
from  those  now  before  us,  yet  It  must,  In 
fairness,  be  admitted  that  some  things  said 
In  the  opinion  tend  to  Justify  the  ruling  of 
the  trial  court  In  this  case.  Careful  consid- 
eration, however,  brings  us  to  the  conclu- 
sion that,  so  far  as  the  decision  In  that  case 
conflicts  with  the  conclusions  now  reached. 
It  must  be  considered  as  overruled. 

The  plaintiff  was  allowed  to  testify,  against 
objection  and  exception,  to  the  conversation 
between  her  husband  and  the  agent  of  the 
defendant,  and  this  ruling  Is  now  assigned 
as  error.  The  objection  made  was  that  the 
testimony  was  Inadmissible  under  section 
4060,  Rev.  St  1886,  which  excludes  testimony 
of  a  party  as  to  transactions  personally  had 
with  a  deceased  person  when  the  opposite 
party  sustains  his  liability  "from,  through, 
or  under"  such  deceased  i>erson.  The  question 
is,  does  the  insurance  company.  In  any  sense, 
srustain  Its  liability  "from,  through,  or  un- 
der" Chamberlain?  We  do  not  see  how  the 
question  can  be  answered  In  the  affirmative. 
It  is  true  that  the  insurance  company  was 
dealing  with  Chamberlain  in  the  transaction, 
but  It  was  the  opposite  party  in  the  deal. 
It  sustained  its  liability.  If  any,  through  Its 
contract  with  Chamberlain,  but  In  no  reasona- 
ble meaning  of  words  through  or  under  Cham- 
berlain. We  perceive  no  error  in  the  ruling, 
.ludgment  reversed  and  action  remanded  for 
a  new  triaL 


MAlXiOX  V.  OHICIA.GO  &  N.  W.  RT.  CO. 
(Supreme  Court  of  Wisconsin.    Feb.  1,  1901.) 

ACTION    FOR   INJURIES— NOTICE-NECESSITY— 
ALLEOATION—PROOF— LIMITATIONS— WAIV- 
ER-STATUTORY CONSTRUCTION. 

1.  Rev.  St  1898,  f  4222,  provides  that  no  ac- 
tion to  recover  damages  for  an  injury  to  the 
person  shall  be  maintained  unless  within  one 
year  after  the  accident  notice  in  writing  "shall 
be  gerved,"  stating  the  time  and  place  of  the 
injury.  Held  that  where  an  action  for  injuries 
was  commenced  ijrlthin  one  year  from  the  ac- 
cident, no  notice  was  required,  since  the  stat- 
ute was  one  of  limitation,  and  the  notice  was 
not  a  condition  precedent  to  a  riglit  of  action. 

2.  Defendant's  denial  of  plaintiff's  allejfAtion 
that  notice  had  been  given,  and  plaintiff's  fail- 
ure to  prove  the  allegation,  were  not  fatal  to 
a  recovery,  since,  the  notice  not  being  a  con- 
dition precedent  to  a  right  to  sne,  the  cause 
of  action  was  complete  without  such  allegation. 

3.  Where  defendant  did  not  plead  the  stat- 
ute or  set  up  facts  showing  that  the  limitation 
had  run,  the  objection  that  the  action  was  bar- 
reil  was  waived. 

4.  Conrts.  in  order  to  prevent  absurd  or  in- 
jur.ous  consequences,  will  construe  the  words 
of  a  statute  in  a  different  tense  from  that  tised 
in  the  act 

Appeal  from  superior  court,  Mllwaulte* 
county;  3.  C.  Ludwtg,  Judge. 

Action  by  Henry  Malloy  against  the  Chi- 
cago &  Northwestern  Railway  Company, 
I^om  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 


This  action  iras  begun  April  8,  1806,  to 
recover  damages  for  injuries  received  by  the 
plaintiff  November  14,  1887,  while  oi>erating 
a  switch  In  defendant's  yard,  alleged  to  have 
been  defective  and  out  of  repair.  The  com- 
plaint alleged  the  giving  of  a  notice  of  Injury 
on  April  4,  1886.  The  defendant  answered 
this  allegation  by  a  general  denlaL  At  the 
trial  the  plaintiff  made  proof  of  the  accident 
and  introduced  the  notice  of  injury  in  evi- 
dence. This  notice  is  conceded  to  be  Insuffi- 
cient under  Rev.  St  1888,  |  4222.  A  motion 
for  nonsuit  was  denied.  The  defendant  then 
asked  permission  to  amend  Its  answer  by  set- 
ting up  the  statute  of  limitations,  which  was 
also  denied.  The  Jury  returned  a  special  ver- 
dict assessing  plaintiff's  damages  at  $1,000, 
for  which  amount  Judgment  was  dnly  entered, 
and  from  which  defendant  talses  this  appeal. 

Edward  M.  Hyzer,  for  appellant  Timlin, 
Gllcksman  &  Conway,  for  respondent 

BARDEEX,  J.  Section  4219,  Rev.  St  1898, 
provides  that  "the  following  actions  must 
be  commenced  within  the  periods  respectively 
hereinafter  prescribed  after  the  cause  of  ac- 
tion has  accrued."  Section  4222  limits  the 
time  for  the  commencement  of  an  action  to 
recover  damages  for  an  injury  to  the  person 
to  six  years.  It  also  contains  a  provision  as 
follows:  "No  action  to  recover  damages  for 
an  injury  to  the  person  shall  be  maintained 
unless,  within  one  year  after  the  happening 
of  the  event  causing  such  damage  notice  in 
writing,  signed  by  the  party  damaged,  his 
agent  or  attorney,  shall  be  served  •  •  • 
stating  the  time  and  place  where  snch  dam- 
age occurred  *  *  •  and  that  satisfaction 
therefor  is  claimed  of  such  person  or  corpo- 
ration." This  statute  was  under  considera- 
tion in  the  recent  case  of  Meisenhelmer  v. 
Kellogg,  106  Wis.  30,  81  N.  W.  1033.  Among 
the  grounds  urged  against  the  sufficiency  of 
the  complaint  was  that  the  notice  of  injury 
set  forth  therein  was  not  sufficient,  and  that 
such  notice  was  a  condition  precedent  to  the 
cause  of  action.  This  contention  was  dis- 
tinctly overruled  on  the  ground  that  the 
cause  of  action  was  one  that  existed  at  com- 
mon law,  existing  Independent  of  statute, 
and  that  the  requirement  of  notice  simply 
set  a  new  limit  within  which  a  certain  step 
necessary  to  enforce  the  right  of  action  must 
be  exercised.  In  other  words,  the  statute 
was  one  of  limitation,  and  not  a  condition 
precedent  to  the  right  to  sue.  Gatzow  v. 
Buenlng,  lOG  Wis.  1,  81  N.  W.  1003.  It  nec- 
essarily follows  therefrom  that  an  allegation 
of  notice  to  the  party  who  caused  the  injury 
was  not  essential  to  the  cause  of  actiou  stat- 
ed. Neither  allegation  nor  proof  of  service 
of  such  notice  being  necessary  to  the  plain- 
tiff's right  to  maintain  his  action,  a  state- 
ment in  the  complaint  of  the  giving  of  such 
notice,  and  a  denial  in  the  answer,  presented 
no  issue  fatal  to  the  plaintiff's  recovery. 
The  cause  of  action  was  complete  without 
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iQcb  allegation,  and  a  mere  denial  of  it  did 
not  put  tlie  defendant  in  position  to  rely  up- 
on the  limitation  as  a  bar  to  the  action.  It 
has  long  been  the  role  of  pleading  that  a 
party  relying  on  the  statute  of  limitations 
must  plead  it,  or  be  cannot  avail  himself  of 
that  defense.  Either  the  statute  must  be 
referred  to,  or  the  facts  showing  the  llmita^ 
tlon  has  run  must  be  set  out,  in  the  pleading, 
or  It  Is  waiTed.  Lockhart  v.  Fessenich,  G8 
Wis.  588.  17  N.  W.  802.  See,  also,  Orton  v. 
Noonan,  25  Wis.  672. 

Thme  is,  howeyer,  another  reason  why  this 
Judgment  must  stand.  The  accident  occni^ 
red  NoTember  14,  1897.  The  action  was  be- 
gun April  6,  1896.  If  the  statute  Is  consider- 
ed to  apply  to  actions  begun  within  one  year 
after  the  accident,  we  have  the  absurd  re- 
sult of  a  UmltatloD  mnnlng  against  a  cause 
of  action  after  suit  has  been  commenced  to 
enforce  it.  It  is  a  cardinal  rule  of  construc- 
tion that  the  courts  may  and  should  look 
into  so  mach  of  the  Intent  of  the  act  as  is 
discoverable  from  its  words  and  from  the 
permissible  surroundings.  Bish.  Writ  Laws, 
i  76.  The  interpretation  should  lean  strongly 
to  avoid  absurd  consequences.  Id.  {  82; 
Jklayor,  etc.,  v.  Weems,  5  Ind.  547;  Com.  v. 
Loring,  8  Pick.  370;  Henry  v.  Tllson,  17  Yt. 
479.  The  court  should  also  consider  the  leg- 
islative purpose,  and  keep  steadily  In  view 
"the  mischief  to  be  cured."  McCauI  v.  ITiay- 
er,  70  Wis.  138,  35  N.  W.  353;  State  v.  Ryan, 
99  Wis.  123.  74  N.  W.  544.  Prior  to  the  en- 
actment of  this  statute  a  person  suffering  in- 
Jury  to  his  person  had  full  six  years  to  com- 
mence his  action,  and  be  was  not  required  to 
give  any  notice  of  his  Intention.  The  neces- 
sity of  notice  arose  from  the  fact  that  many 
claims  were  being  prosecuted  after  long  de- 
lays, when  witnesses  had  disappeared  or  the 
circumstances  were  forgotten,  and  the  means 
of  evidence  had  been  lost  or  destroyed.  In- 
stances arose  when  the  defendant  was  put  to 
a  great  disadvantage  by  failure  to  preserve 
evidence,  death  of  witnesses  or  change  in 
the  physical  features  surrounding  the  acci- 
dent. This  was  undoubtedly  "the  mischief 
to  be  cured."  Unquestionably,  the  legisla- 
tive purpose  was  to  require  the  injured  party 
to  Inform  the  other  within  a  reasonable  time, 
fixed  at  one  year,  of  his  intention  to  hold 
him  responsible.  If  he  did  so,  then  he  might 
commence  his  action  any  time  within  six 
years.  If  he  did  not,  then  his  right  would  be 
forfeited.  The  primary  purpose  seems  to 
have  been  that  notice  should  be  given  to  af- 
ford the  defendant  an  opportunity  to  investi- 
gate the  circumstances  before  they  got  stale, 
and  to  preserve  evidence  for  his  defense.  It 
had  no  bearing  upon  the  right  of  action,  be- 
yond being  a  mere  limitation,  and  as  affect- 
ing the  remedy.  If  by  the  commencement  of 
an  action  the  defendant  is  advised  of  all  the 
facts  which  were  considered  essential  in  a 
notice,  the  giving  of  such  notice  after  suit 
brought  would  seem  to  be  an  idle  ceremony. 
It  would  have  no  gravity,  beyond  the  mere 


fact  that,  by  a  literal  construction,  the  ae* 
required  it    To  apply  it  to  suits  commenced' 
within  the  year,  and  say  that  such  an  actloB' 
is  barred  after  it  has  been  commenced,  dig=~ 
nlfles  the  requirement  into  a  condition  pre- 
cedent, when  in  fact  it  is  one  of  llmitatlMhL 
No  such  absurd  result  can  be  tolerated,  if  bgr 
a  permissible  legal  construction  It  can  k*- 
avoided.    A  statute  of  limitations  cannot  i 
against  an  action  after  It  has  been  ce 
menced.    To  avoid  absurd  or  Injurious 
sequences,  courts  frequently  construe  word» 
in  some  other  tense  than  used  in  the  arfc- 
Thus,  in  Railroad  (Jo.  v.  Herrick,  13  Buskv- 
122,  the  words  "shall  come"  were  construe* 
as   equivalent   to   "shall    have    come."     Iml 
Rutherford  v.  Greene's  Heirs.  2  Wheat  196tV 
4  L.  Ed.  218,  the  words  "shall  be"  were  coik-  - 
strued  to  mean  "is."   An  application  of  thes*  ■ 
rules  to  the  statute  in  question,  construing.: 
the  words  "shall  be  served"  to  mean  "sbalEv 
have  been  served,"  would  relieve  it  of  tb«.- 
objection  urged,  and  still  preserve  the  ev*--- 
dent  purpose  of  the  legflslature.    The  Jud&- 
ment  is  affirmed. 


MILWAUKEE  OOUNTT  v.  ISENRING  «t  aK. 
(Supreme  Court  of  Wisconsin.    Feb.  1,  1901.> 

CONSTITUTIONAL   LAW— LOCAL    OR    QENSRAl^ 

ACT— STATUTES— ENACTMENT 

—HOUSE  JOURNALS. 

1.  A  law  Is  "general"  in  the  broad  assuM  oC 
the  term  if  it  extends  to  the  whole  state  or 
the  whole  of  a  legislative  doss  of  locaUtie» 
legitimately  created  for  the  purposes  of  geo-- 
eral  legislation. 

2.  A  law  Is  "general"  in  the  restricted  sense  - 
of  the  term,  as  it  is  used  in  sectioD  21,  art.. 
7,  of  the  constitution,  not  only  when  It  is  gen--- 
eral  Id  the  broad  sense  thereof,  but  also  when  ■ 
it  is  of  that  character  in  the  sense  of  beinifi 

Sublic.  But  if  it  applies  only  to  a  single  luh- 
ivision  of  the  state,  as  a  county,  town,  city  or  - 
village,  or  a  collection  of  such  localities  not  • 
vonstituting  a  le^tlmate  class  thereof  for  the  • 
purposes  of  iegisTation,  it  is  local  in  character..-. 
Where  a  law  is  pnbiic  and  general  in  the  sense- 
indicated  the  two  terms  are  synonymous. 

3.  If  a  law  be  general  merely  because  it  !s<- 
pnbiic  and  not  in  the  broad  sense  above  indi~- 
cated,  it  is  local  and  special,  and  must  be  testedl 
as  to  its  validity  by  section  18,  art  4,  of  the-- 
constitution,  and  section  21,  art.  7,  as  well;  andl"- 
if  it  belong  to  one  of  the  prohibited  classes  of" 
special  legislation,  it  mnst  be  further  tested  by-- 
the  constitutional  restriction  on  that  subjects 

4.  The  journals  of  the  two  houses  of  the  leg- 
islature may  be  referred  to  by  courts  as  to  the- 
steps  talcen  by  the  legislature  in  the  passage  of- 
bills,  and  they  are  generally  conclusive  in  thatt 
regard.    They  are  not  thus  effective  as  to  the-- 
contents  of  a  law  when  such  contents  are  call- 
ed in  question.    In  such  a  case  the  presumHlon  • 
is  that  the  contents  of  a  law.  as  found  in  the- 
official   publication   thereof,   are  the  same   ast- 
when   it   passed  the  legislature   and   that   ife- 
was   constitntionally   passed.     If  It   be   chaK- 
lenged  npon  either  gronnd,  the  qneatlon  pre- 
sented is  one  of  law  to  be  solved  by  the  conrfr 
in  the  same  way  that  other  legal  questions  arc- 
solved.     In   reaching   a   conclusion   the   court 
may  examine  the  journals  of  the  legislature  •»- 
to  what  it  did  In  the  passage  of  the  law;   aadt- 
as  to  the  contents  thereof  it  may  go  furthei- 
and   examine  the  original   bill,  or  go   to  an^- 
other  source  of  information  that  may  be  judxr-.- 
cially  considered  trustworthy. 
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6.  Whether  an  act  specially  designed  to  make 
the  offices  of  sheriff,  under  sheriff  and  deputy 
sheriff  in  a  single  county  salaried  offices  Tio- 
lates  section  23,  art.  4,  of  the  constitution,  in 
regard  to  there  being  but  one  system  of  comi- 
ty government  affecting  the  whole  state,  and 
that  such  system  shall  oe  as  uniform  as  prac- 
ticable, doubted,  but  the  point  is  not  decided. 

(Syllabus  by  the  Judge.) 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwlg,  Judge. 

Action  by  the  county  of  Milwaukee  against 
Fred  G.  leenring  and  others.  From  an  or- 
der overruling  a  demurrer  to  the  complaint, 
defendants  appeal.    Reversed. 

Appeal  from  an  order  of  the  superior  court 
of  Milwaukee  county  overruling  a  demurrer 
to  the  complaint  In  an  action  against  the 
sheriff  of  Milwaukee  county  and  his  bonds- 
men to  recover  the  fees  and  charges  collected 
by  him  and  his  deputies  for  official  services. 
The  allegations  contained  in  the  complaint 
are  sufficient  to  constitute  a  cause  of  action 
U  the  plaintiff  is  entitled  to  the  fees  and 
emoluments  of  the  sheriff's  office,  which  or- 
dinarily go  to  the  sheriff  and  his  deputies. 
That  turns  on  the.  valid^^y  of  chapter  364, 
Laws  1876,  as  amended  by  chapter  227,  Laws 
1877.  The  first  of  such  chapters,  during  Its 
passage  through  the  legislature,  was  entitled 
the  same  as  It  now  appears  In  the  printed 
laws,  viz.:  "An  act  in  relation  to  sherifTs 
fees."  It  deals  only  with  the  manner  of  com- 
pensating the  sheriff  of  Milwaukee  county, 
providing  that  he  shall  receive  a  salary  of 
15,000  per  annum,  payable  quarterly  out  of 
the  county  treasury.  In  lieu  of  the  fees,  costs 
and  charges  ordinarily  belonging  to  sheriffs 
by  law,  and  that  he  shall  charge  and  collect 
such  fees,  costs  and  charges  and  pay  the 
proceeds  into  the  county  treasury.  The  act 
of  1877  amended  and  revised  that  of  1876. 
It  was  entitled,  during  its  passage  through 
the  legislature,  the  same  as  the  published 
law,  viz.:  "An  act  to  amend  chapter  364  of 
the  Laws  of  1876,  entitled  'An  act  in  relation 
to  sherlfTs  fees.'"  The  first  section.  In  ad- 
dition to  the  provisions  of  the  original  act, 
provides  that  the  under  sheriff  and  all  deputy 
sheriffs  of  Milwaukee  county  shall  collect  for 
all  official  services  performed  by  them  and 
pay  the  proceeds  thereof  Into  the  county 
treasury,  requires  of  the  sheriff  quarterly 
reports  under  oath  as  to  all  such  collections, 
and  allows  him  and  such  deputies  traveling 
expenses  when  In  discharge  of  official  duties 
outside  the  corporate  limits  of  the  city  of 
Milwaukee,  the  same  to  be  paid  on  Itemized 
bills  audited  by  the  board  of  supervisors. 
The  second  section  provides  for  the  appoint- 
ment of  an  under  sheriff  at  a  salary  of  (1,400 
per  year  and  nine  deputy  sheriffs,  each  to 
have  a  salary  of  $800  per  year,  except  one 
to  act  as  SherlfTs  clerk  and  have  11,200  per 
year,  all  such  salaries  to  be  paid  out  of  the 
county  treasury  the  same  as  the  salaries  of 
ordinary  county  officers.  The  balance  of  the 
act,  in  addition  to  the  usual  concluding  sec- 
tion, relates  to  auditing  the  accounts  of  the 


sheriff  and  his  deputies  from  the  1st  day  of 
January  preceding  the  passage  of  the  act,  so 
as  to  make  it  relate  back  to  that  date.  The 
validity  of  such  laws  was  challenged  by  the 
demurrer. 

Edgar  L.  Wood  and  Quarles,  Spence  & 
Quarles,  for  i^pellants.  A.  0.  Umbreit,  for 
respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Appellants'  counsel  Insist  that  the  act  of 
1876,  that  of  1877,  and  chapter  187,  Laws 
1878,  amending  the  act  of  1877.  are  local  In 
character,  within  the  meaning  of  section  18, 
art  4,  of  the  constitution,  which  provides 
that  "no  private  or  local  bill  which  may  be 
passed  by  the  legislature  shall  embrace  more 
than  one  subject  and  that  shall  be  expressed 
in  the  title,"  and  cite  to  our  attention  numer- 
ous decisions  of  this  court  to  sustain  that 
view.  Counsel  for  respondent  Just  as  con- 
fidently contend  that  such  acts  are  not  local 
within  the  meaning  of  such  constitutional 
provision,  and  cite  to  our  attention  numerous 
decisions  of  this  court  to  sustain  that  view. 
Clearly,  both  contentions  cannot  be  correct 
though  It  must  be  admitted  that  each  has 
support  In  our  decided  cases.  The  cause  of 
that  confusion  will  appear  by  a  review  of 
such  cases,  and  the  right  of  the  matter  will 
be  made  too  plain  for  reasonable  controversy. 

The  difficulty  commenced  in  State  v.  Lean, 

9  Wis.  279,  which  involved  the  questlcm  of 
whether  an  act  changing  a  county  seat  was  a 
general  law  within  the  meaning  of  section 
21,  art  7,  of  the  constitution,  which  provides 
that  "the  legislature  shall  provide  by  law 
for  the  speedy  publication  of  all  statute 
laws,  and  of  such  Judicial  decisions  made 
within  the  state,  as  may  be  deemed  ex- 
pedient And  no  general  law  shall  be  In 
force  until  published."  It  was  then  contend- 
ed on  one  side  that  the  word  "general"  re- 
lates to  the  state  at  large,  and  on  the  other 
that  it  has  reference  to  the  mere  public  char- 
acter of  an  act  In  that  its  effect  Is  general 
as  regards  the  people  of  the  locality  refer- 
red to  therein,  whether  that  locality  Include 
the  entire  state  or  some  subdivision  thereof, 
as  a  county,  town,  city  or  village,  or  some  col- 
lection of  such  subdivisions.  The  latter  Idea 
prevailed.  Justice  Cole  dissenting,  using  lan- 
guage to  the  effect  that  an  act  cannot  be 
public  and  general  and  at  the  same  time  local. 
The  view  thus  expressed  by  Mr.  Justice  Cole 
has  never  considerately  and  permanently 
found  lodgment  In  the  Jurisprudence  of  this 
state  and  displaced  the  reasoning  of  Mr.  Jus- 
tice Paine,  who  delivered  the  opinion  of  the 
court;  though  it  has  so  influenced  judicial 
action,  at  times,  that  the  court  temporarily 
stepped  aside  from  the  position  firmly  taken 
at  the  start    In  Clark  v.  City  of  Janesville. 

10  Wis.  136,  which  Involved  the  character  of 
the  law  incorporating  the  city  of  Janesville, 
as  regards  section  21,  art  7,  of  the  constitu- 
tion. Justice  Paine,  speaking  for  the  court 
rediscussed  the  subject  of  the  meaning  of 
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the  word  "general,"  as  used  In  statutes  and 
constitutions,  at  great  length  and  with  mnch 
learning,  demonstrating  by  reference  to  au- 
thorities, from  Coke  down  to  the  time  of 
writing  the  opinion,  that  the  term  "public," 
in  its  legal  sense,  and  the  term  "general" 
in  that  sense,  as  used  in  statutes  and  consti- 
tutions, are  synonymous,  and  tliat  the  fact 
that  an  act  is  local  or  special  does  not  neces- 
sarily militBte  against  its  being  public  and 
general.  The  court  so  decided.  Justice  Cole, 
however,  dissenting  upon  the  same  ground 
as  before,  with  increased  firmness,  and  giving 
additional  reasons  to  support  his  view.  That 
case  was  soon  followed  by  several  others  in- 
volving the  same  question,  in  which  it  was 
affirmed  without  dissent.  Town  of  Roches- 
ter V.  Alfred  Banlt,  13  Wis.  432,  Berliner  v. 
Town  of  Waterloo,  14  Wis.  378,  and  Mills 
V.  Town  of  Jefferson,  20  Wis.  M,  are  among 
such  cases.  In  each  of  such  cases  the  law  In- 
volved was  challenged  under  section  21,  art. 
7,  yet  the  reasoning  and  decision  In  each 
are  to  the  ettect  that  an  act  may  be  local 
and  yet  be  generaL  That  naturally  led  to 
the  decision  in  Duricee  v.  City  of  JanesviUe, 
26  Wis.  687,  opinion  by  Mr.  Justice  Cole, 
where  an  act  amending  the  charter  of  the 
city  of  JanesviUe,  a  law  of  the  same  charac- 
ter as  those  held  in  the  previous  cases  to  be 
general,  was  decided  to  be  local  within  the 
meaning  of  section  18,  art  4,  and  so  clearly 
of  that  character  as  not  to  admit  of  a  rea- 
sonable controversy  about  it.  In  Castello  v. 
Landwehr,  28  Wis.  S22,  In  dealing  with  the 
question  of  whether  a  law  authorizing  a 
town  to  purchase  a  bridge  was  a  general  law 
as  regards  rules  of  pleading,  the  decision 
"was  In  the  affirmative,  referring,  for  support, 
to  those  cases  where  the  word  "general,"  as 
used  in  the  constitution,  had  been  considered. 
The  effect  was  in  line  with  the  reasoning  of 
Mr.  Justice  Paine  in  Clark  v.  City  of  Janes- 
viUe, that  "general"  and  "public,"  as  used 
In  statutes  and  constitntionB,  are  ordinarily 
synonymous;  that  both  relate  to  the  effect 
of  a  law  upon  the  persons  who  come  within 
Its  scope  and  not  to  its  scope  as  regards  terri- 
tory. Mills  V.  Charleton,  29  Wis.  400,  follow- 
ed next  in  order.  The  law  there  questioned 
related  to  the  reassessment  of  taxes  in  the 
city  of  Madisoa  In  harmony  with  Durkee  v. 
City  of  JanesviUe,  and  the  other  cases  re- 
ferred to,  it  was  said  to  be  local,  and  Its 
sufficiency  was  tested  by  section  18,  art.  4, 
of  the  constitution.  In  Evans  v.  Sharp,  29 
Wis.  f)64,  a  law  for  the  reassessment  of  cer- 
tain taxes  in  the  city  of  Oshkosh  was  held 
to  be  local.  The  next  case  of  significance 
Is  Lawson  v.  Railway  Co.,  30  Wis.  597.  The 
law  there  called  In  question  affected  a  large 
portion  of  the  state.  It  authorized  cei-tain 
towns,  counties  and  cities  to  aid  in  the  con- 
struction of  a  railroad.  That  It  was  a  general 
law  within  the  meaning  of  the  constitutional 
provision  requiring  such  laws  to  be  published, 
was  not  questioned.  It  was  challenged  under 
the  constitutional  restriction  upon  legislative 


power,  as  regards  the  title  to  local  laws. 
Justice  Cole  wrote  the  opinion  of  the  court 
The  title  was  held  sufficient,  but  it  was  said, 
arguendo,  that  the  act  was  not  strictly  speak- 
ing, local  or  private  within  the  meaning  of 
the  constitution,  citing  Clark  v.  City  •<  Janes- 
viUe, supra;  Town  of  Rochester  v.  Alfred 
Bank,  supra;  Berliner  v.  Town  of  Waterloo, 
supra;  and  Mills  v.  Town  of  Jefferson,  supra. 
That  observation  was  In  harmony  with  the 
dissenting  opinions  to  which  we  have  refer- 
red, but  out  of  harmony  with  the  decisions 
of  the  court  down  to  that  time. 

The  next  case  of  importance  la  Zitske  ▼. 
Goldberg,  38  Wis.  217,  232.  The  opinion  on 
rehearing  was  written  by  Mr.  Justice  Cole. 
In  harmony  with  his  previously  expressed 
views  on  the  subject,  except  in  Durkee  v. 
City  of  JanesviUe,  to  which  we  have  advert- 
ed, he  said,  as  regards  the  matter  under  con- 
sideration,—an  act  incorporating  a  village,— 
that  it  was  not  a  private  or  local  act,  but  a 
public  or  general  law.  In  that,  for  the  first 
time,  the  court  adopted,  seemingly,  the  Idea 
that  an  act  cannot  be  public  and  general,  and 
at  the  same  time  local.  The  conflict  thus 
created  was  evidently  not  observed  by  the 
court  at  the  time  the  decision  was  made. 
The  indications  that  way  are  unmistakable, 
so  we  are  warranted  in  saying  that  there 
was  no  intention  of  overruling  the  previous 
decisions  on  the  subject  The  cases  cited  in 
the  opinion,  except  one,  relate  to  questions 
under  section  21,  art  7,  of  the  constitution. 
It  was  overlooked  that  they  are  to  the  effect 
that  the  test  of  that  provision  may  still  re- 
quire the  further  test  as  regards  section  18> 
art  4.  Durkee  v.  City  of  JanesviUe  was  not 
In  mind.  If  those  considerations  leave  any 
doubt  that  the  decision  was  not  Intended  to 
establish  a  new  doctrine.  It  la  displaced  by  the 
fact  that  at  the  same  term,  in  Single  v. 
Supervisors,  38  Wis.  363,  opinion  by  Mr.  Jus- 
tice Lyon,  who  wrote  the  first  opinion  hi 
Zitske  V.  Goldberg,  where  the  constitutional 
question  was  not  discussed,  but  appears  to 
have  concurred  in  the  second  opinion  by  Mr. 
Justice  Cole,  a  law  similar  to  the  one  said  in 
that  case  not  to  be  local  because  It  was  gen- 
eral, was  said  to  be  local  in  character  and 
was  tested  by  the  constitutional  provision  on 
that  subject,  citing  Mills  v.  Charleton,  supra, 
and  Evans  v.  Shaip,  supra. 

The  subject  does  not  appear  to  have  re- 
celred  consideration  In  the  court  again  until 
YeUow  River  Imp.  Co.  v.  Arnold,  48  Wis. 
214,  49  N.  W.  971,  waa  reached.  There  the 
opinion  was  written  by  Mr.  Justice  Taylor, 
who  endeavored  to  bring  all  the  cases  there- 
tofore decided  by  this  court  Into  harmony, 
and  demonstrate  that  those  holding  that  a 
law  relating  to  a  sutxUvlslon  or  collection  of 
subdivisions  of  the  state  is  "general"  within 
the  meaning  of  the  constitutional  provision 
relating  to  the  requirement  that  general  laws 
must  be  pubUshed  before  going  into  opera- 
tion, were  in  harmony  with  those  holding  that 
such  a  law  is  local  and  must  in  order  to  be 
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▼alld,  satisfy  both  section  18,  art  4.  and 
«ectIon  21,  art  7,  of  tbe  constitution.  It  Is 
to  be  regretted  that  In  the  thorough  study 
%rhich  the  court  then  endeavored  to  give  to 
the  subject,  and  the  collection  of  cases  there- 
■"tofore  decided,  which  was  Intended  to  be 
complete  so  as  to  firmly  establish  the  prln- 
'  clple  announced,  Zttske  v.  Goldberg  was  over- 
'  looked.  The  purpose  Indicated,  however.  Is 
unmistakable,  because  the  only  other  case  in 
which .  the  error  had  found  a  place  In  the 
'  opinions  of  the  court  (Lawson  v.  Railway  Co., 
30  Wis.  597)  was  cited  as  an  instance  of 
where  a  law,  obviously  general  within  the 
meaning  of  section  21,  art  7,  of  the  constitu- 
tion, was  held  to  be  local,  and  the  folIo;^lng 
-general  statement  was  made  of  the  law  as 
•  laid  down  In  onr  decided  cases:  "In  the  case 
of  Castello  v.  Landwehr,  supra.  It  was  held 
that  a  law  authorizing  the  town  of  Wrlght- 
«t»wii  to  pnrchase  a  bridge  and  issue  bonds 
therefor,  and  levy  taxes  to  pay  the  same,  was 
«  general  law  within  the  decisions  first  above 
'dted:  yet  clearly,  within  the  decision  in  Dur- 
kee  V.  City  of  Janesvllie,  It  was  also  a  local 
law;  and  the  same  must  be  the  case  In  re- 
«pect  to  special  laws  authorizing  a  particular 
4:own  or  city  to  issue  bonds  to  aid  In  the  con- 
struction of  railroads  or  other  public  Improve- 
-ments,  and  to  levy  taxes  for  that  purpose. 
'Such  laws  are  both  general  and  local  within 
the  meaning  of  the  constitution.  The  fact 
'that  a  law  is  a  general  law  undoubtedly  nega- 
tives the  Idea  that  It  is  a  private  law,  but 
does  not  necessarily  negative  the  Idea  that 
U  is  a  local  law  within  the  meaning  of  the 
constitution." 

The  cases  subsequent  to  the  Tellow  River 
Imp.  Oo.  Case,  so  far  as  we  can  discover, 
down  to  those  reported  in  volume  56  of  the 
Beports,  follow  the  doctrine  there  establish- 
ed. Warner  v.  Knox,  BO  Wis.  429,  7  N.  W. 
372;  Harrison  v.  Board,  51  Wis.  645,  8  X. 
W.  731.  In  neither  of  those  cases  is  the 
."Zltske  Case  referred  to,  but  the  Yellow  River 
^Imp.  Co.  Case,  and  others  In  harmony  there- 
■'wlth,  are  cited  and  followed.  Both  opinions 
"were  written  by  Mr.  Justice  Taylor. 

When  the  court  reached  Cathcart  v.  Com- 
«tock,  56  Wis.  .590,  14  N.  W.  833,  opinion 
by  the  present  chief  justice,  where  the  con- 
stitutionality of  an  act  entitled  "An  act  for 
the  division  of  the  county  of  Marathon  and 
the  erection  of  the  county  of  Lincoln"  was 
■  cliallpnged  as  Imperfect  In  Its  title,  the 
jrttn  that  on  act  cannot  at  the  same  time 
be  local  and  general  again  obtained  a  foot- 
liiild.  The  title  to  the  act  was  evidently 
-fi'.lfliiont,  tested  by  the  decisions  on  that 
sulijwt.  Such  might  well  have  been,  and 
probably  was,  the  view  of  the  court,  but  un- 
fortunately the  reason  given  In  the  opinion 
tor  sustaining  tlie  act  was  that  It  was  not 
.  a  local  law,  ciiing  Zitske  v.  Goldberg,  and 
Phillips  v.  Town  of  Albany,  28  Wis.  340. 
The  latter  case  does  not  relate  to  the  subject 
It  being  merely  a  decision  that  the  law  un- 
•.der  consideration  was  a  general  law  under 


the  constitutional  provision  on  that  subject. 
The  numerous  cases  to  which  we  have  re- 
feiTed,  holding  that  such  a  law  as  the  one 
considered  Is  local  In  character,  seom  to  have 
been  overlooked.  This  language  was  used: 
"True,  the  act  operated  in  a  single  county, 
but  it  affected  the  rights  of  all  the  people 
therein;  besides,  it  was  of  public  concern, 
and  can  In  no  sense  be  deemed  a  private 
or  local  law,  wlttUn  the  meaning  of  that 
section."  That  decision  was  followed  by 
the  decision  In  Chicago  &  N.  W.  Ry.  Co.  t. 
Langlade  Co.,  56  Wis.  614,  14  X.  W.  S44, 
filed  at  the  same  time.  The  only  authority 
cited  was  the  companion  case,  and  State  v. 
Page,  12  Neb.  386,  11  N.  W.  495.  An  exam- 
ination of  the  latter  case  shows  that  it  dealt 
with  a  law  which  was  unquestionably  local 
in  character,  and  the  title  was  held  suffi- 
cient That  indicates  that  it  was  in  the 
mind  of  the  court,  in  deciding  the  two  cases, 
as  we  have  heretofore  suggested,  that  the 
title  was  sufficient  to  satisfy  the  constitu- 
tional provision  with  reference  to  local  laws. 
The  error  thus  committed  was  repeated  In 
Thompson  v.  CUty  of  Milwaukee,  69  Wis. 
492,  34  N.  W.  402.  An  act  amending  the  city 
charter  of  Milwaukee  was  there  held  not  lo- 
cal, because  it  was  general,  referring  to 
Cathcart  v.  Comstock  and  Zitske  v.  Gold- 
berg. 

Coming  down  to  Anderton  v.  City  of  Mil- 
waukee, 82  Wis.  279,  52  N.  W.  95,  15  L.  R. 
A.  830,  opinion  by  the  present  chief  justice, 
an  act  specially  relating  to  the  city  of  Mil- 
waukee and  amendatory  of  its  charter,— a 
law  of  the  same  character  as  that  consid- 
ered in  Thompson  v.  City  of  Milwaukee,  su- 
pra,—was  held  to  be  local,  and  void  for  non- 
compliance 'With  the  constitutional  require- 
ments as  to  title,  only  cases  in  harmony 
with  that  view  being  cited.  Durkee  v.  City 
of  Janesvllie  and  Yellow  River  Imp.  Co.  v. 
Arnold.  The  three  previous  cases  were  in 
effect  overruled  and  the  early  doctrine  re- 
established, and  so  it  stands  to-day. 

We  have  now  referred  to  nearly  all  of  the 
decisions  of  this  court  touching  the  subject 
under  consideration.  Those  omitted,  it  is 
believed,  are  of  little  or  no  importance.  It 
is  believed  that  the  Anderton  Oase  contains 
the  last  expression  of  the  court  where  the 
subject  was  presented  for  decision  and  de- 
cided. That  Is  In  harmony  with  the  reason- 
ing in  Clark  v.  City  of  Janesvllie,  decided 
in  1850.  and  with  all  the  decisions  that  fol- 
lowed except  the  few  lapses  adverted  to, 
grounded  on  the  error  that  a  law  cannot 
be  general  and  public  and  at  the  same  time 
local.  We  find  but  one  subsequent  case  that 
is  liable  to  again  revive  the  error.  That 
la  Lawton  ▼.  Waite,  103  Wis.  244,  257,  79 
N.  W.  321,  45  L.  R.  A.  616,  The  validity  of 
an  act  was  there  challenged  generally.  No 
reason  was  assigned.  The  court  did  not 
feel  bound  to  search  for  reasons  for  In- 
vaiklatlng  the  act.  In  the  opinion  it  was 
said  that  there  was  no  room  for  even  a  sus- 
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ptcloD  as  to  what  was  In  the  mind  of  coan- 
■el  other  than  that,  possibly,  the  act  was 
deficient  in  its  title.  It  was  general  In  the 
broad  sense  of  the  term.  Its  effect  extended 
to  the  entire  state.  This  language  was  used 
as  regards  the  general  assignment  of  error: 
"No  direct  prohibition  Is  pointed  out  and 
\re  know  of  none,  unless,  indeed,  appellants' 
counsel  have  in  mind  section  IS,  art  4,  of 
the  constitution,  which,  however,  is  confined 
by  its  terms  to  private  and  local  bills.  The 
Tery  existence  of  that  express  requirement 
*  *  *  implies  the  absence  of  any  similar 
restriction  upon  public  and  general  acts." 
The  preTlons  decisions  of  the  court  to  the 
contrary  were  clearly  not  In  mind.  They 
were  not  intended  to  be  overruled  or  dis- 
credited. 

It  Is  believed  that  the  lengthy  history 
above  given,  of  the  holdings  of  this  court 
on  the  question  now  presented  anew  for  de- 
cision, is  necessary  in  order  to  bring  all  the 
cases  together  and  show  clearly  the  doctrine 
at  first  established,  the  departure  therefrom, 
from  time  to  time,  and  the  quick  returns  to 
the  right  line  now  occupied  by  the  court 
without  indications  of  any  considerate  pur- 
pose having  existed  to  abandon  it.  In  that 
it  is  hoped  that  we  have  demonstrated  not 
only  what  ought  to  be  the  law,  but  what 
is  the  law  as  understood  here,  and  so  in- 
trenched it  that  knowledge  thereof  will  be 
present  in  the  minds  of  the  profession  and 
the  courts  whenever  an  occasion  may  arise 
for  applying  it 

What  has  been  said,  without  more,  might 
Indicate  that  every  legislative  act  that  in  any 
case  does  not  extend  to  the  whole  state  must 
be  tested  by  section  18,  art  4,  Id.  We  do 
not  Intend  to  hold  but  that  there  may  be  a 
constitutional  classification  of  localities,  and 
legislation  a  erecting  the  entire  class,  that 
will  not  be  affected  by  that  restriction  any 
more  than  legislation  for  a  constitutional 
class  of  cities  Is  affected  by  the  inhibition  of 
special  legislation.  The  conclusions  reached 
may  be  stated,  in  short  as  follows:  An  act 
is  "general,"  as  contradistingulBbed  from 
and  inconsistent  with  "local,"  In  the  sense 
the  latter  term  is  used  In  section  18,  art.  4, 
Id.,  only  when  Its  operation  extends  to  the 
whole  state,  or  perhaps  to  the  whole  of  some 
class  of  localities  therein  which  the  legisla- 
ture may  constitutionally  make  upon  the 
principle  recognized  and  approved  for  the 
classification  of  cities  for  the  purpose  of 
general  legislation.  Mr.  Blnney,  in  his  work 
on  Restrictions  upon  Local  and  Special  Leg- 
islation (volume  3,  p.  26),  sums  up  an  ex- 
haustive and  able  review  of  the  authorities 
that  way.  An  act  is  "general"  in  the  re- 
stricted sense  in  which  the  term  is  used  in 
section  21,  art  7,  of  the  constitution,  when 
of  that  character  within  the  broad  meaning 
of  the  term;  also  when  it  is  "public"  in 
Ibbt  its  effects  extend  to  the  people  of  a 
toeallty  such  as  a  county,  city,  town  or  vil- 
lage, or  a  collection  of  such  localities  not 


fwmlng  a  legislative  class  formed  for  some 
legitimate  cause,  the  term  "general"  and  the 
term  "public"  being  considered  in  this  re- 
spect synonymous.  When  an  act  Is  general 
merely  because  it  is  public.  It  is  at  the  same 
timie  local  and  must  be  tested  as  to  Its  valid- 
ity by  section  21,  art  7,  Id.,  and  section  18, 
art  4,  as  well;  and  if  it  belong  to  one  of 
the  prohibited  classes  of  special  legislation, 
as  it  well  may,  it  must  also  be  tested  by  the 
constitutional  restriction  upon  that  subject. 
The  foregoing  conclusions  need  no  sup- 
port outside  the  decisions  of  this  court.  They 
are  the  law,  too  firmly  established  to  be  rea- 
sonably questioned.  However,  a  reference 
to  authorities  elsewhere.  Judicial  and  ele- 
mentary, will  show  that  all  are  in  substan- 
tial harmony.  See  End.  Interp.  St.  i  502, 
and  cases  cited;  Dwar.  St  (  629;  Gaskin 
T.  Meek.  42  N.  Y.  186.  The  following  are 
examples  of  laws  held  in  other  states  to  be 
local  under  constitutional  restrictions  simi- 
lar to  ours:  An  act  to  amend  the  charter 
of  a  city  (Morford  v.  Unger,  8  Iowa,  82);  an 
act  to  extend  the  corporate  powers  of  a  town 
(Neifing  V.  Town  of  Pontiac,  56  lU.  172);  an 
act  to  change  the  boundaries  of  two  coun- 
ties (Humboldt  Co.  v.  Churchill  County 
Com'rs,  6  Nev.  30);  an  act  foV  the  enlarging 
of  a  county  (Blood  v.  Mercelllott  53  Pa.  St 
301);  an  act  for  the  formation  of  a  new 
county  (Brandon  v.  State,  16  Ind.  197);  an 
act  locating  a  county  seat  (Cutlip  v.  Sheriff,' 
3  W.  Va.  588);  an  act  relating  to  the  county 
of  New  York  (People  v.  Tax  Com'rs,  47  N. 
Y.  501).  In  Sedg.  St  &  Const  Law,  p.  629, 
note,  the  writer  summed  up  a  review  of  the 
authorities  thus:  "It  is  settled  that  if  the 
statute  be  either  local  or  private,  the  re- 
quirement as  to  title  applies;  that  Is.  if  the 
act  be  local  as  to  territory,  no  matter  how 
public  it  may  be  in  Its  character,  it  can  con- 
tain but  one  subject  and  that  must  be  ex- 
pressed in  the  title."  To  that  the  follow- 
ing examples  of  local  laws  are  griven,  each 
of  which  will  be  recognized  as  a  general  law: 
A  statute  relating  to  a  single  city  or  county 
(People  V.  HiUs,  35  N.  Y.  449);  an  act  relat- 
ing to  the  raising  of  money  in  the  county  of 
New  York,  for  the  use  of  the  corporation  of 
the  city  of  New  York  (People  v.  O'Brien,  38 
N.  Y.  193);  an  act  to  Improve  the  public 
health  of  the  city  of  New  York  (In  re  Paul's 
Application.  04  N.  Y.  497);  an  act  in  relation 
to  the  fees  of  the  sheriff  of  the  city  and 
county  of  New  York  (Gaskin  v.  Meek,  supra). 
As  indicated  by  the  title,  the  act  considered 
In  the  last  case  cited  is  of  the  same  char- 
acter as  those  here  in  question,  as  regardsi 
the  subject  under  discussion.  Williams  v.^ 
People,  24  N.  Y.  406,  and  some  other  cases. 
so  far  as  holding  that  an  act  relating  to  the 
fees  of  the  ofllcers  of  a  county  is  not  local, 
were  in  effect  overruled.  Such  cases  were 
considered  in  People  v.  O'Brien,  supra,  where 
it  was  said.  In  substance,  that  they  were  not 
sustainable  except  upon  the  ground  that  the 
acts  considered  contained  peculiar  provisions 
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extending  tbelr  operation  throughout  the 
state.  The  following  language  -was  used  as 
to  the  constitutional  purpose  In  respect  to 
titles  to  local  acts:  "The  framers  of  the  con- 
stitution must  be  presumed  to  have  used 
the  term  'local'  in  the  sense  in  which  It  is 
generally  understood.  In  this  sense  any  law, 
limited  to  any  particular  locality,  is  local, 
irrespective  of  the  population  of  such  local- 
ity,  whether  great  or  smalL" 

It  follows  from  what  has  been  said  that 
the  law  under  consideration  must  be  con- 
sidered as  local  and  be  tested  by  the  consti- 
tutional restriction  applicable  thereto.  At 
this  point  we  are  favored  with  a  concession 
by  respondent's  counsel,  that  neither  the 
title  to  the  act  of  1876.  nor  that  of  18T7, 
clearly  expressed  the  object  of  the  law  It 
covers.  He  might  well  have  gone  further 
and  admitted  that  neither  title  indicates  the 
primary  object  of  the  law  at  all.  The  ob- 
ject of  the  first  act  was  to  compensate  the 
sheriff  of  Milwaul^ee  county  for  his  services 
by  a  salary  paid  out  of  the  county  treasury 
in  lieu  of  fees  The  subject  of  fees  was  mat- 
ter of  detail.  There  was  nothing  In  the  act 
indicating,  even  remotely,  that  its  primary 
purpose  was  to  deal  exclusively  with  the 
subject  of  sheriff's  fees  collected  by  the 
sheriff  of  Milwaukee  county.  The  title  to 
the  second  act  is  still  worse,  for  the  body 
of  it  indicates  two  primary  purposes,  one  to 
compensate  the  sheriff  of  Milwaukee  county 
by  a  salary  in  lieu  of  fees,  and  one  to  cre- 
ate several  additional  salaried  county  ofBces. 
Here,  as  before,  all  said  about  the  collection 
and  disposition  of  the  fees  is  mere  matter 
of  detail  The  title,  at  best,  suggests  only 
the  details,  leaving  the  primary  object  or 
objects  entirely  out  of  view.  It  is  useless 
to  endeavor  to  sustain  such  legislation  by 
the  familiar  principle  that  the  constitutional 
provision  as  to  local  legislation  only  requires 
that  the  title  to  a  local  bill,  when  liberally 
construed,  shall  suggest  the  subject  thereof, 
and  that  such  subject  shall  be  single.  Here 
the  subject  of  the  act  Is  not  suggested  by 
the  title  at  all.  A  studied  attempt  to  evade 
the  wise  constitutional  restriction  is  not  in- 
dicated, but  rather  an  utter  failure  to  take 
any  notice  of  it 

No  doubt  the  constitutional  provision 
"should  be  liberally  construed  by  the  courts 
so  that  Its  beneficial  purposes  will  be  secured 
without  embarrassing  legislation."  True, 
any  number  of  provisions  relating  to  a  sin- 
gle object,  including  all  the  necessary  or  rea- 
sonable details  thereof,  may  be  covered  by 
a  title  in  such  general  terms  as  to  fairly  in- 
dicate such  object;  but,  as  has  been  aptly 
said,  "the  unity  of  the  object  must  be  sought 
In  the  end  which  the  legislature  purposes 
to  accomplish,  and  not  in  the  details  pro- 
vided to  reach  that  end."  It  Is  also  true  that 
the  particularity  to  be  observed  In  framing 
the  title  to  a  bill,  within  all  reasonable 
bounds,  is  a  matter  of  legislative  discretion. 
Evans  t.  Sharp,  29  Wis.  504.    But  how  do 


the  laws  in  question  stand  by  that  test? 
The  primary  object  indicated  by  the  titles  is 
sheriff's  fees,  generally,  throughout  the  statu 
of  Wisconsin.  The  primary  object  covered 
by  such  titles  Is  to  take  the  sheriff's  office 
of  Milwaukee  county  out  from  under  tbe 
general  laws  of  the  state,  and  make  it,  and 
all  positions  under  and  connected  with  it,  sal- 
aried offices. 

The  Idea,  as  regards  this  branch  of  the 
case,  that  it  must  be  rememl)ered  that  we 
are  dealing  with  a  mere  technicality,  can- 
not be  Indorsed.  We  are  dealing  with  an 
important  constitutional  restrictioa  upon  leg- 
islative power.  Courts  that  refer  to  such  an 
objection  to  a  law  as  the  one  here  presented 
OS  technical,  misconceive  the  situation.  Tbe 
framers  of  the  constitution,  in  adopting  sec- 
tion XS,  art  4,  Intended  to  guard  against  tbe 
danger  of  legislation,  affecting  private  or 
local  Interests,  being  smuggled  through  the 
legislature  under  misleading  titles,  by  re- 
quiring every  bill  aflTecting  such  interests  to 
be  under  a  title  likely  to  call  attention  of  tbe 
lawmakers  to  its  character,  and  likewise  tbe 
attention  of  the  people  affected,  to  the  end 
that  every  member  of  the  legislature  may 
Intelligently  participate  in  considering  such 
bill  and  all  objections  thereto  may  be  pre- 
sented. This  court  very  early  recognized  the 
Importance  of  that  limitation  upon  legisla- 
tive power,  and  said  that  the  evident  pur- 
pose of  the  framers  of  the  constitution  was 
that  it  should  be  given  full  force  and  effect, 
and  that  tbere  Is  no  Justification  for  treat- 
ing It  as  merely  directory,  or  sanctioning 
evasions  of  It  In  any  way.  Durkee  v.  City 
of  Janesvllle,  supra.  Attention  was  tbere 
called,  approvingly,  to  the  views  of  the  New 
York  court  expressed  in  Sun  Mut.  Ins.  Co.  ▼. 
Mayor,  etc.,  of  City  of  New  York,  8  N.  Y. 
241,  253;  Mayor,  etc.,  v.  Colgate,  12  N.  Y. 
140,  140;  and  People  ▼.  Hills,  supra,— to  tbe 
effect  that  tbe  constitutional  requirement 
was  designed  to  do  away  with  a  notorious 
practice  of  Imposing  upon  legislators  who 
depend  upon  the  titles  to  bills  for  their 
knowledge  of  the  contents,  and  of  imposing 
upon  the  public  as  well,  and  that  It  is  man- 
datory. 

It  takes  very  little  knowledge  of  the  course 
of  legislation  to  understand  how  a  title  to  a 
local  bill,  not  calculated  to  Inform  the  people 
affected  of  what  is  Impending,  coupled  with 
an  assurance  by  the  person  in  charge  that 
It  is  of  a  purely  local  character,  may  cover 
and  obscure  a  proposition  that  never  ought  to 
and  never  would  be  enacted  Into  law  If  ac- 
companied by  that  publicity  necessary  to  In- 
vite legitimate  opposition  from  without  the 
legislature,  and  inform  the  legislators  of  its 
real  character;  and  yet  with  the  assurance 
that  It  Is  purely  a  local  bill,  and  has  the  ap- 
proval of  the  local  member  or  members,  such 
dangerous  and  mischievous  proposition  may 
reach  the  ofllce  of  the  secretary  of  state  as 
a  law,  in  form,  and  the  persons  affected  only 
discover  Its  character  when  there  is  no  re- 
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course  left  for  tbem  except  that  which  the 
-wlsdoiu  of  the  framers  of  the  constitution 
has  proTlded.  No!  a  challenge  of  the  suffi- 
ciency of  a  law,  under  the  constitutional  re- 
striction as  to  its  title,  is  not  a  technical 
objection  to  be  treated  lightly  by  the  courts. 
It  is  an  invocation  of  a  positive  limitation 
upon  legislative  power,  which  the  court  can- 
not treat  lightly  without  being  guilty  of  usur- 
pation. True,  in  such  a  case  the  title  to  the 
act  must  be  liberally  construed,  giving  all 
reasonable  leeway  for  the  exercise  of  legis- 
lative discretion.  True,  It  should  not  be  held 
Insufficient  If  a  reasonable  doubt  exists  as 
to  its  sufflclenuy.  But,  just  as  true,  the  let- 
ter and  spirit  of  the  constitution  should  be 
maintained  in  all  their  integrity,  by  holding 
that  a  title  is  insufficient  if  so  defective  as 
not  to  reasonably  suggest  the  purpose  of  the 
act  It  covers  and  that  it  is  single,  so  that  in 
reading  the  act,  with  the  full  scope  of  its 
title  in  mind,  provisions  will  not  be  found 
which  are  clearly  outside  thereof.  If  such 
a  discovery  be  made,  the  court  cannot  give 
on  unreasonable  construction  to  the  title  to 
bring  the  body  of  the  act  within  it  The  title 
must  stand  or  fall  as  It  is  written,  and  with- 
out regard  to  the  consequences.  In  no  other 
way  con  the  purpose  of  the  constitutional 
limitations  be  effective.  In  re  Paul's  Appli- 
cation, supra. 

But  It  is  said,  conceding  that  the  title  to 
each  of  the  acts  considered  is  by  Itself  In- 
sufficient as  we  find  it  in  the  published  laws, 
—and  we  assume  this  concession  to  Include 
chapter  137,  Laws  1878,  amending  that  of 
1ST7,  not  heretofore  much  referred  to  in  this 
opinion,  since  if  one  falls  all  must— that  of 
1876  is  cured  by  reference  to  the  Journal  of 
the  assembly,  and  the  titles  to  the  other  acts 
are  cui-ed  by  reference  to  the  first.  The 
conclusion  which  counsel  confidently  contend 
for  could  not  In  any  event  be  readily  adopt- 
ed. Whethpr  it  is  sound  or  not  need  not  be 
discussed  or  decided,  since  we  cannot  agree 
to  the  premises  upon  which  it  is  based.  The 
Journal  of  the  assembly  shows  that  during 
the  session  of  the  legislature  of  1876  a  bill 
was  considered  and  passed  known  as  "353a," 
entitled  "A  bill  to  fix  a  salary  for  the  sheriff 
of  Milwaukee  county,"  and  that  a  bill  bear- 
ing the  same  number,  entitled  the  same  as 
the  published  law,  was  assented  to  by  the 
assembly  as  being  correctly  enrolled  and 
ready  for  the  necessary  authentication  before 
passing  from  the  control  of  the  legislature 
to  the  governor  for  his  approval.  On  that 
sbowlng  it  is  said  we  must  say  the  bill  as 
passed  was  correctly  entitled,  because  the 
court  takes  Judicial  notice  of  the  Journals 
of  the  two  houses  of  the  legislature  for  the 
purpose  of  determining  whether  bills  were 
actually  and  constitutionally  passed;  that 
is,  what  was  done  in  regard  to  the  passai^e 
of  bills.  McDonald  v.  State,  80  Wis.  407.  30 
X.  W.  185;  State  v.  Polacheck,  101  Wis.  427. 
77  N.  W.  708.  We  have  then  this  situation: 
The  constitutional  limitation  upon  legislative 


power  as  to  the  title  of  a  bill  is  satisfied, 
if  such  title  be  perfect  at  the  time  the  bill 
was  finally  acted  upon.  Attorney  General  v. 
Rice,  04  Mich.  385,  31  N.  W.  203;  Blnz  v. 
Webber,  81  111.  288.  The  presumption  is  that 
the  title  to  the  act  in  question,  as  found  in 
the  published  laws,  accords  with  its  title 
when  passed  by  the  legislature,  and  that  pre- 
sumption must  prevail  till  satisfactorily  re- 
butted. The  Journal  of  the  assembly  shows 
that  when  the  bill  in  question  received  tlie 
final  legislative  assent,  as  the  correct  ex- 
pression of  the  legislative  will,  it  bore  the 
title  now  found  in  the  published  laws.  Such 
Journal  further  shows  that  the  bill,  during 
the  proceedings  in  the  legislature  leading  up 
to  its  enrollment, '  bore  a  different  title.  On 
such  showing  it  Is  said  that  the  published 
law  can  be  impeached  by  such  Journal,  and 
Is  Impeached  by  the  references  therein  to  the 
bill  we  have  mentioned,  and  that  the  court 
must  so  decide  regardless  of  what  the  orig- 
inal bill  itself  shows,  or  any  other  evidence 
within  reach  of  the  court,  because  the  court 
must  take  Judicial  notice  of  the  contents  of 
such  Journals  and  cannot  properly  look  fur- 
ther. 

We  are  unable  to  say  that  the  presumption 
with  which  we  must  start  in  our  investiga- 
tion, viz.,  that  the  published  title  corresponds 
to  the  title  of  the  biU  at  the  time  of  its 
passage  by  the  legislature,  is  overcome  by 
the  journal  entries.  The  purport  of  the  re- 
port of  the  committee  on  enrolled  bills  is 
that  the  bill  in  question,  as  approved  by  them, 
in  its  enrolled  form,  was  a  correct  copy  of 
the  bill  that  passed  the  two  houses  of  the 
legislature.  That  report  was  assented  to. 
The  result  was  duly  authenticated  and  sent 
to  the  governor.  Moreover,  the  scope  of  the 
rule  that  courts  take  Judicial  notice  of  the 
journals  of  the  two  houses  of  the  legislature, 
and  the  effect  of  such  journals  as  evidence, 
are  c.is.ipprehended  by  respondent's  counsel. 
While  such  journals  are  controlling  as  re- 
gards what  the  legislature  does  In  respect 
to  the  passage  of  a  bill  (People  v.  Stame,  35 
111.  121),  they  are  not  necessarily  so  aa  to 
the  contents  of  a  statute.  On  the  latter 
subject  courts  may  look  to  the  enrolled  bill, 
to  the  engrossed  bill,  and  to  any  other  legit- 
imate evidence  within  their  reach.  Evans  v. 
Browne,  30  Ind.  614;  Sherman  v.  Story,  30 
Cal.  253;  Board  ▼.  Heenan,  2  Minn.  330  (GU. 
281);  Fouke  v.  Fleming,  13  Md.  392;  Gard- 
ner V.  Collector,  6  WaU.  499,  18  L.  Ed.  800; 
In  re  Duncan,  13d  U.  S.  440,  456,  11  Sup.  Ot 
673,  35  L.  Ed.  219;  Jones  v.  U.  S.,  18T  U.  S. 
202,  216,  11  Sup.  Ot  80,  34  L.  Ed.  691;-  Lyons 
T.  Woods,  153  U.  S.  649,  14  Sup.  Ct  958.  38 
L.  Ed.  854. 

It  must  be  understood  that  when  the  exist- 
ence or  the  contents  of  a  statute  are  called 
In  question,  no  Issue  of  fact  is  presented  for 
a  trial  upon  the  evidence,  but  the  court, 
whether  one  of  original  or  appellate  juris- 
diction, must  necessarily  decide  the  question 
the  same  as  it  decides  any  other  question  of 
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law.  Id  Gardner  y.  Collector,  supra.  It  is 
•aid  that  "Judges,  when  called  upon  to  de- 
termine the  existence  or  the  contents  of  a 
law,  may  resort  to  any  source  of  Information 
which  in  Its  nature  Is  capable  of  conveying 
to  the  judicial  inind  a  clear  and  satisfactory 
answer  to  the  question."  The  same  court 
said,  in  Jones  v.  United  States,  supra,  speak- 
ing by  Mr.  Justice  Gray:  "In  the  ascertain- 
ment of  any  facts  of  wfiich  they  are  rDound 
to  take  Judicial  notice,  •  •  •  the  Judges 
may  refresh  their  memory  and  Inform  their 
conscience  from  such  sources  as  they  deem 
most  trustworthy;"  and,  "upon  the  question 
of  the  existence  of  a  public  statute,  •  •  • 
they  may  consult  the  original  roll  or  other 
official  records."  In  Re  Duncan,  supra,  the 
same  court  held  that  it  might  make  such  an 
Investigation,  though  it  was  omitted  by  the 
state  court  which  was  first  called  upon  to 
act.  In  Board  v.  Heenan,  supra,  it  was  said 
that  the  court.  In  solving  a  question  regard- 
ing the  constitutionality  of  a  law,  may  exam- 
ine the  original  bill  as  well  as  the  Journal, 

What  has  been  said  clears  the  way  for  the 
court  to  examine  the  original  bills  In  ques- 
tion in  this  case,  and  the  result  of  such  an 
examination  is  that  they  are  found  to  be 
entitled  the  same  as  the  published  laws, 
leaving  no  room  to  say  that  they  were  not, 
at  the  time  of  their  passage,  the  same  In  all 
respects  as  such  published  laws  indicate. 

The  rule,  that  practical  construction  of  a 
law  will  be  regarded  by  the  court  as  con- 
trolling after  long  acquiescence.  Is  Invoked. 
That  rule  is  familiar,  and  it  may  apply 
where  a  constitutional  question  Is  Involved. 
Dean  v.  Borchsenlus,  30  Wljj.  236.  But  it 
has  no  application  to  a  legislative  enactment 
which,  in  neither  Its  literal  sense  nor  Its  ap- 
plication to  the  subject  It  affects.  Is  ambigu- 
ous. In  such  a  case  there  is  no  room  for  the 
operation  of  the  rule  of  practical  construc- 
tion, or  any  other.  The  act  must  be  taken 
to  mean  what  its  language  obviously  indi- 
cates, regardless  of  the  length  of  time  that 
a  contrary  view  has  obtained.  Insurance 
Co.  V.  Fricke,  94  Wis.  258.  265,  CS  N.  W.  »5& 

Another  question  is  presented  for  decision, 
namely,  does  the  legislation  in  question  vio- 
late section  23,  art  4,  of  the  constitution, 
requiring  that  there  be  but  "one  system  of 
town  and  county  government,  which  shall 
be  as  nearly  uniform  as  practicable"?  The 
suggestion  is  made  that  any  system  of  coun- 
ty government  must  include  offices  and  a 
method  of  filling  them,  and  of  compensating 
the  incumbents  for  their  services,  and  that 
every  part  of  such  system  Is  as  essential  to 
the  whole  and  the  uniformity  thereof  as  any 
other.  There  Is  reason  in  that,  and  yet  we 
hesitate  to  say  at  this  time,  that  it  is  de- 
cisive. Hie  question  presented  Is  so  Impor- 
tant, as  regards  its  effect  upon  existing  laws 
and  the  future  exercise  of  legislative  power, 
as  to  warrant  the  court  In  omitting  to  solve 
It  except  upon  the  fullest  argument  and  a 
necessity  therefor.    That  necessity  does  not 


exist  here,  because  the  conclusion  wli  :<-h  we 
have  already  reached  upon  the  other  brauvb 
of  the  case  is  conclusive  of  the  appeal. 
Whether  such  legislation  as  is  here  ques- 
tioned was  contemplated  by  the  framers  of 
the  constitution,  or  can  be  sustained,  under 
the  requirement  as  to  uniformity  of  county 
government,  admits,  at  least,  of  very  seri- 
ous doubt.  That  suggestion,  probably,  will 
be  sufficient  to  admonish  those  who  may  be 
responsible  for  further  legislation  to  accom- 
plish the  object  of  that  we  have  condemned 
upon  another  ground,  and  the  lawmakers 
generally,  of  the  Importance  of  so  shaping 
their  work  as  to  make  it  conform  to  all  the 
constitutional  checks  upon  legislative  power. 
The  mischief  that  may  be  done  by  want  of 
care  in  that  regard,  resulting  in  laws  good  In 
form  but  bad  In  fact,— laws  that  may  be  rec- 
ognized as  valid  for  a  long  term  of  years 
before  coming  under  the  scrutiny  of  the 
court,— cannot  be  overestimated.  AU  must 
understand  that  we  live  under  a  constitu- 
tional grovemment.  There  is  no  absolute 
freedom  of  action  in  any  branch  of  it.  Tlie 
limitations  upon  the  legislative  branch  are 
numerous  and  of  the  highest  Importance. 
The  legislature  may  go  through  the  form  of 
making  any  kind  of  a  law,  but  unless  the 
result  stand  the  test  of  those  wise  limita- 
tions which  wisdom  dictated  in  our  consti- 
tution. It  must  fail,  regardless  of  the  con- 
sequences. All  the  mischiefs  that  flow  from 
unconstitutional  enactments  He  at  the  doors 
of  those  who  are  charged  with  the  duty  to 
make  laws.  The  benefits  of  the  system 
which  leads  to  that— and  they  are  supposed 
to  be  of  Inestimable  value — will  be  In  great 
part  lost  by  any  hesitation  in  condemning  a 
law  as  void  that  is  manifestly  so,  by  that 
branch  of  the  government  which  Is  charged 
with  that  duty. 

The  order  appealed  from  is  reversed  and 
the  cause  remanded  with  directions  to  sus- 
tain the  demurrer  and  for  further  proceed- 
ings according  to  law. 


SOHEER  V.  KRIESBL. 

(Supreme  Oonrt  of  Wisconsin.     Feb.  1,  1901.) 

TRESPASS-FBNCB-DEMOLITION— PUNITIVE 
DAMAOES. 

1.  Where  plaintiff's  lot,  adjacent  to  defend- 
ant's, had  a  frontage  of  only  44  feet,  but  he 
was  entitled  to  a  frontage  of  49  feet,  and  he 
placed  his  fence  so  as  to  take  48  feet,  which 
took  it  on  land  claimed  by  defendant,  who 
denied  plaintiff's  right  to  erect  it  there,  defend- 
ant by  tearing  down  such  fence  was  guiltr  of 
trespass,  and  was  liable  for  compensatory  dam- 
ages, since  the  fence  was  on  plaintiff's  land. 

2.  Defendant  having  in  good  faith  believed 
that  plaintiff's  fence  invaded  his  lot,  he  is  not 
liable  in  punitive  damages  for  trespass  in  tear- 
ing it  down. 

Appeal  from  circnit  court,  Winnebago  coun- 
ty; George  W.  Bumell,  Judge. 

Trespass  by  William  Scheer  against  Theo- 
dore Kriesel.  From  a  judjrment  in  favor  of 
defendant,  plaintiff  appeals.    Reversed. 
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Plaintiff  was  the  owner  of  lot  13,  and  de- 
fendant of  lot  12,  In  Gruenhagen's  subdlvl- 
Bion  of  certain  land  In  Osbkosh.  The  re- 
corded plat  of  that  subdiyislon  was  made  in 
1866,  and  the  material  parts  are  portrayed  by 
the  solid  lines  and  flgures  below: 


There  was  no  evidence  of  the  actual  loca- 
tion on  the  ground  of  any  of  the  lines  of 
that  plat  except  the  exterior  boundaries, 
namely,  the  north  line  of  the  plat,  being  the 
south  side  of  Ccape  street,  and  the  southerly 
line  of  the  plat,  being  the  northerly  line  of 
Lnscber's  land.  The  location  of  those  lines 
as  they  existed  in  1SC6  was  established.  On 
the  plat  the  lines  of  the  lots  fronting  on  Eva- 
line  street  were  apparently  parallel.  There 
was  no  dispute  that,  as  the  result  of  surreys, 
the  line  bounding  those  lots  on  the  west  was 
found  to  &iU  short,  and  that  the  south  line 
of  the  plat  In  fact  ran  substantially  In  ac- 
cordance with  the  dotted  line,  A  B,  so  as 
to  leave  no  frontage  on  that  west  line  per- 
taining to  lot  14,  and  only  44  feet  pertaining 
to  lot  13,  It  the  east  and  west  lines  were 
run  parallel.  In  other  words,  the  true  south 
line  Infringed  upon  plalntifTs  lot,  if  the 
same  were  surveyed  by  parallel  lines,  a  dis- 
tance of  6  feet  on  the  bade  end.  The  east 
line  of  those  lots  was  found  to  substantially 
correspond  with  the  measurements  Indicated 
on  the  plat  In  1894  the  plaintiff  procured 
a  survey  to  be  made  by  the  city  engineer, 
who  found  the  shortage  In  question,  ignored 
the  disappearance  of  the  west  line  of  lot  14, 
called  the  total  shortage  6  feet  and  divided 
It  between  the  three  lots  south  of  Car  street, 
deducting  2  feet  from  each  lot,  and  allowing 
as  a  back  or  west  line  to  each  48  feet  Plain- 
tiff In  1896  accordingly  set  his  north  fence 
at  the  west  end  48  feet  from  the  Luscher  line. 


and  ran  the  same  diagonally  towards  the 
northeast  comer  of  his  lot  Defendant  with 
force  and  arms,  tore  up  the  fence  and  threw 
It  over  on  plaintiffs  lot  whereupon  this  ac- 
tion In  trespass  was  brought.  The  Jury  re- 
turned a  special  verdict  in  which  they  fixed 
plaintiffs  compensatory  damages  at  eight 
dollars,  punitory  damages  at  three  dollars, 
and  found  that  the  fence  was  built  on  the  line 
established  by  plaintiff's  surveyor.  The  sole 
question  considered  was  whether  that  fence 
was  upon  defendant's  land  as  matter  of  law, 
resulting  from  the  facts  above  stated.  The 
court  decided  in  the  afiarmatlve,  and  render- 
ed judgment  for  the  defendant  from  which 
the  plaintiff  appeals. 

Barbers  &  Beglinger,  for  appellant  W. 
W.  Waterhouse,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  The 
trial  court  held  that  the  surveyor's  method 
of  ascertaining  the  width  on  their  west  lines 
of  the  several  lots  was  erroneous.  In  that  he 
apportioned  the  shortage  of  6  feet  only 
among  the  three  lots  south  of  Oar  street  (lots 
11,  12,  and  13),  whereas  he  should  have  ap- 
portioned that  shortage  throughout  the 
whole  line  from  Ceape  street  to  Mrs.  Lusch- 
er's  land,  which  (Car  street  being  substantial- 
ly the  width  of  a  lot)  would  have  divided 
the  shortage  by  6,  instead  of  by  3,  whence  it 
would  result  that  only  1  foot  Instead  of  2, 
should  be  taken  off  each  lot;  and  hence  the 
court  concluded  that  the  point  marked  by 
the  surveyor  for  the  northwest  corner  of  lot 
13  was  1  foot  too  far  north.  We  need  not 
discuss  the  legal  correctness  of  the  court's 
view  as  to  the  apportionment  of  this  short- 
age, since,  assuming  It  to  be  correct,  his 
conclusion  is  erroneous.  His  logic  Is  correct 
up  to  the  point  that  such  apportionment  Jus- 
tifies a  deduction  of  only  1  foot  from  each 
lot,  which  would  entitle  each  to  49  feet;  but 
that  is  true  with  reference  to  the  plaintiffs 
lot  13  as  well  as  to  any  of  the  others,  and 
the  court's  conclusion  leaves  the  plaintiff 
but  47  feet  Instead  of  49.  The  slightest  re- 
flection, or.  In  lieu  thereof,  an  experiment  up- 
on a  diagram  giving  to  each  of  the  lots  in 
the  entire  plat  49  feet  on  the  west  line,  will 
show  that  such  apportionment  would  locate 
plaintiff's  northwest  comer  1  foot  further 
north  than  the  surveyor  had  located  It.  In 
no  other  way  could  he  be  given  the  49  feet 
to  which  he  would  be  entitled,  for  the  Lusch- 
er fence  is  an  impregnable  obstacle  to  ex- 
tending his  property  further  south.  This 
being  so,  of  course  the  fence.  Instead  of  be- 
ing on  the  true  line  between  plaintiff  and 
defendant,  was  one  foot  within  the  plaintiff's 
premises,  and  defendant  was  guilty  of  tres- 
pass In  entering  thereon  and  removing  the 
fence. 

Some  suggestion  is  made  by  the  court  that 
lot  14,  which  on  the  plat  has  perhaps  8  or  10 
feet  of  west  line,  is  also  entitled  to  be  pre- 
served in  its  outlines,  and  to  have  a  wester- 
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Ij  line  accorded  to  It,  diminished  by  its  due 
proportion  of  the  shortage.  If  tliat*be  so, 
clearly  all  of  the  lines  of  the  lots  would  be 
crowded  some  8  feet  still  further  north.  In 
brief,  any  theory  of  apportionment  of  the 
shortage  in  the  west  line  of  the  lots  fronting 
on  Evaline  street  results  in  justifying  a  loca- 
tion for  plalntifTs  northwest  corner  at  least 
as  far  north  as  where  he  built  his  fence,  and 
the  tearing  up  of  the  same  was  a  trespass. 
That  fact  being  undisputed,  and  the  Jury 
having  found  all  of  the  other  necessary  facts, 
judgment  should  have  been  rendered  for  the 
plaintiff  for  the  amount  of  the  compensatory 
damages  found.  Defendant's  good  faith  In 
believing  his  lot  invaded  by  the  fence  is  not 
impugned,  and  he  should  not  suffer  punitory 
damages.  Judgment  is  reversed,  and  cause 
remanded,  with  directions  to  enter  Judgment 
in  favor  of  the  plaintiff  for  the  amount  of 
compensatory  damages  found  by  the  verdict 


KANE  y.  HERMAN. 
(Supreme  Court  of  Wisconsin.    Feb.  1,  1901.) 

ALTERATION  OP  INSTRUMENTS— ERASURE  OP 
SIONATU  RE— GUARANTORS. 
Several  stockholders  of  an  embarrassed 
corporation  were  liable  in  large  amounta  on  its 
notes  as  guarantors,  and  In  order  to  provide  for 
the  debts,  so  that  their  enforcement  would  not 
ruin  the  individuals  as  well  as  the  corporation, 
it  was  arranged  that  certain  of  the  guurantoi-s 
should  assume  certain  debts,  and  be  rel(|ased 
from  liability  as  to  the  others,  but,  as  among 
themselves,  the  ultimate  liability  for  the  whole 
was  to  be  borne  equally.  Held  that,  as  to  a 
negotiable  note  liable  to  fall  into  the  hands 
of  an  innocent  purchaser,  there  was  an  im- 
plied assent  by  ue  other  guarantors  that  the 
name  of  a  released  guarantor  might  be  erased 
from  the  note. 

Appeal  from  superior  court,  Milwaukee 
county;  J.  C.  Ludwig,  Judge. 

Action  by  Charles  I.  Kane,  special  admin- 
istrator, etc.,  against  Henry  Herman,  im- 
pleaded, etc.  From  a  Judgment  for  plain- 
tiff, defendant  Herman  appeals.    Affirmed. 

In  July,  1803,  the  appellant,  together  with 
Cook,  Hyde,  Hadfield,  and  Brand,  were  in- 
terested as  stockholders  in  the  Gothenburg 
Water-Power  &  Investment  Company,  which 
was  in  embarrassed  circumstances.  They 
were  liable,  all  or  some  of  them,  upon  about 
$200,000  of  indebtedness  of  that  company, 
including  a  negotiable,  undue  note  of  $8,000 
to  A.  L.  Kane,  upon  which  was  a  guaranty 
of  payment  signed.  In  the  following  order, 
by  A.  H.  Hadfleld,  Cook  &  Hyde,  Henry  Her- 
man, and  M.  H.  Brand.  A  conference  was 
had  as  to  a  method  of  providing  for  this 
mass  of  Indebtedness,  so  that  its  enforcement 
should  not  bring  ruin  upon  the  individuals 
as  well  as  upon  the  corporation.  As  a  part 
of  that  negotiation.  It  was  arranged  that  Mr. 
Cook,  one  of  the  Arm  of  Cook  &  Hyde,  would 
Incumber  certain  private  property  of  his  own 
as  security  for  those  debts,  excepting  about 
$-12,000  worth,  which  Included  the  note  In 
question;  he  insisting  that  the  Arm  name  bad 


been  signed  to  the  guaranty  of  that  note 
without  his  consent  or  approvaL  It  was  ac- 
cordingly arranged  and  agreed  by  all  of  the 
guarantors  to  that  note  that  Mr.  Cook,  in 
consideration  of  making  the  security  afore- 
said, should  be  released  from  liability  upon 
the  $42,000  in  question.  Thereafter,  in  July, 
1893,  a  written  agreement  was  entered  Into 
between  the  parties,  reciting  the  above-men- 
tioned indebtedness  In  detail,  the  liability  of 
the  several  parties  thereon,  the  mortgaging 
of  the  property  of  the  corporation,  and  the 
furnishing  of  security  by  Cook,  and,  as  an 
additional  recitation  and  agreement,  con- 
tained the  following: 

"Whereas,  it  has  been  agreed  between  the 
parties  hereto  that  the  said  Cook  shall  be 
released  from  his  indorsement  upon  certaJu 
of  said  liabilities  amounting  in  all  to  the 
sum  of  $42,000,  but  notwithstanding  such  re- 
lease it  Is  understood  and  agreed  that  in 
adjusting  between  the  parties  hereto  the  loss- 
es. If  any  arise,  by  reason  of  the  Inability 
of  the  said  Gothenburg  Company  to  pay  its 
said  debt  represented  by  said  notes,  or  any 
part  thereof,  that  the  parties  hereto  shall 
stand  upon  an  equal  footing,  and  shall  pay 
each  one-flfth  of  the  ultimate  loss  sustained 
by  reason  of  the  failure  of  said  company  to 
pay  its  debt  or  any  part  thereof:  Now, 
therefore,  this  Indenture  wltnesseth  that  the 
said  Herman  is  to  relieve  the  said  Cook  from 
Indorsements  upon  the  following  notes,  that 
is  to  say: 

Charles  Friend $20,000 

G.  P.  Sanborn 3,000 

George  Ellis 6,000 

Making  in  aU $29,000 

"That  the  said  Brand  Is  to  relieve  said  Cook 
from  his  Indorsements  on  the  following 
notes,  that  is  to  say: . 

A.  L.  Kane $  8,000 

James  A.  Bryden 5,000 

Making  in  all $13,000 

"And  arrange  to  take  up  said  notes  so  that 
the  said  Cook  shall  be  relieved  of  all  liabil- 
ity thereon." 

This  was  followed  by  the  further  agree- 
ment that  the  parties  should  share,  as  be- 
tween themselves.  In  specified  proportion, 
any  sums  which  they  were  compelled  to  pay, 
and  that  the  agreement  was  merely  for  the 
purx>08e  of  enabling  the  parties  to  adjust  the 
amount  of  their  liability  on  said  indebted- 
ness between  themselves,  and  that  it  was 
not  to  operate  in  any  way  as  a  promise  in 
favor  of  any  creditor  of  said  company. 
Thereafter,  without  specific  knowledge  of  the 
appellant  Herman,  Brand,  who  had  agreed 
to  relieve  Cook  from  liability  upon  the  Kane 
note,  procured  the  consent  of  Kane  that 
Hyde,  Cook's  partner,  might  erase  the  firm 
name  of  Cook  &  Hyde  from  the  guaranty  on 
that  note,  which  was  accordingly  done  by 
drawing  a  pen  through  it,  and  the  name 
of  Hyde  then  added  to  the  signers  of  the 
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guaranty.  The  note  was  In  tbiB  condition 
when  offered  in  evidence.  As  to  wtaetiier  or 
not,  in  the  arrangement  for  the  release  of 
Hyde  from  certain  liabilities,  it  was  express- 
ly agreed  and  consented  to  that  his  name 
should  be  physically  stricken  from  the  guar- 
anty, there  was  conflict  of  evidence.  The 
note  was  never  paid,  and  this  action  was 
brought  thereon  against  the  corporation  and 
all  of  the  signers  of  the  guaranty.  Verdict 
was  directed  In  favor  of  the  plaintiff  against 
all  of  the  defendants  except  Cook,  from  Judg- 
ment whereon  the  defendant  Herman  ap- 
peals. 

Quarles,  Spence  &  Quarles,  for  appellant. 
Geo.  L.  Williams,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  The 
appellant's  contention  is  that  although  he,  in 
common  with  the  other  guarantors,  consent- 
ed to  the  release  of  defendant  Ck>ok  from 
liability  upon  the  note  in  suit,  he  did  not 
consent  to  the  physical  erasure  of  Cook's 
name  therefrom,  and  that  the  promissory 
note  and  guaranty  thereof,  when  offered  in 
evidence,  presented  upon  Its  face  a  material 
alteration,  and  could  not  properly  have  been 
received,  nor  could  It  serve  as  a  basis  of 
recovery  In  an  action  predicated  thereon. 
There  13  no  substantial  controversy  that  all 
the  parties  did  agree  that  Mr.  Cook  should 
be  released  upon  this  note  and  guaranty. 
That  is  evidenced  by  the  oral  testimony  as 
to  the  verbal  agreements,  and  by  the  recita- 
tion In  writing  of  the  existence  of  such  an 
agreement.  The  situation  disclosed  was  that 
of  several  individuals  undertaking,  each  sep- 
arately, to  finance  and  provide  for  a  consid- 
erable volume  of  indebtedness  In  the  midst 
of  the  panic  period  in  July,  1893,  at  a  time 
when  the  presence  of  ostensible  liability,  or 
liability  for  which  one  might  be  required  to 
respond,  although  he  had  a  perfectly  good 
claim  on  others  for  reimbursement,  might  be 
a  very  serious  obstacle  to  bis  plans  for  car- 
rying and  providing  for  that  which  he  in 
fact  ought  to  pay.  So  that  the  extinction  of 
Cook's  even  ostensible  liability  must  have 
been  well  understood  to  be  very  material  to 
him  by  all  of  the  parties  to  that  negotiation, 
including  the  appellant  Again,  the  idea  in- 
volved in  the  release  was  not  eztlnguish- 
ment  as  among  themselves  of  so  much  of 
Mr.  Cook's  share  of  the  liabilities  which  all 
bad  assumed  for  the  corporation,  because 
the  parties,  ex  industria,  entered  into  a  stipu- 
lation as  to  how  they  would  divide  among 
themselves  all  such  liability  as  fell  npon 
them  respectively.  The  expression  "release" 
must  therefore  have  been  used  by  the  par- 
ties with  reference  to  the  particular  instru- 
ment, and  must  have  Intended  release  of  the 
specific  liability  to  the  creditor,  In  order  to 
accomplish  the  purposes  which  they  all  bad 
In  mind.  How  did  they  Intend  that  such 
result  be  attained?  It  appears,  and  was  of 
course  known  to  all  parties,  that  the  Instru- 


ment held  by  Kane,  and  guarantied  by  the 
several  defendants,  was  a  negotiable  prom- 
issory note,  still  having  some  three  months 
to  run.  It  was  therefore  liable  on  any  day 
to  reach  the  bands  of  an  innocent  bolder  foi 
value,  who  would  have  the  right  to  enforce 
it  according  to  the  very  words  thereof,  re- 
gardless of  any  agreement  either  among  the 
guarantors,  or  between  the  guarantors  and 
the  creditor,  Mr.  Kane.  There  was  there- 
fore no  way  possible  to  accomplish  the  pur- 
pose, and  to  release  Mr.  Cook  from  the  peril 
of  being  called  on  to  pay  that  note,  except 
by  alteration  of  the  Instrument  Itself,  either 
by  striking  his  name  from  the  list  of  guar- 
antors, or  by  some  other  alteration  which 
should  declare  bis  nonliability.  It  is  there- 
fore an  Irresistible  conclusion,  from  the 
agreement  which  the  parties  confessedly 
made  for  the  release  of  Mr.  Cook  from  this 
note,  that  they  contemplated  and  authorized 
such  acts  as  would  effectuate  that  release: 
and,  although  there  Is  conflict  of  evidence 
as  to  whether  the  physical  erasure  of  Cook's 
name  was  expressly  assented  to,  we  are  con- 
strained to  bold  that  assent  thereto  was 
given  by  implication  from  the  other  terms  of 
that  agreement. 

Of  course,  as  a  result  of  this  view,  the 
paper,  when  offered  In  evidence  with  the  ex- 
planation, though  altered,  was  shown  to  have 
been  altered  by  the  consent  of  the  appellant, 
and  was  admissible  in  evidence,  and  such 
alteration  had  no  effect  -  to  discharge  him 
from  liability  thereon.  The  trial  court,  there- 
fore, was  right  In  directing  a  verdict  for  the 
plaintiff  as  against  this  appellant.  Judg- 
ment aflSrmed. 


SANDERSON  et  al.  v.   HERMAN  et  al. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

APPEAIv-JUDGMENT— SUBMISSION  ON 
PLEADINGS. 

1.  Where  a  judgment  recites  that  the  caase 
came  on  for  trial  on  defndant's  answer,  and 
the  record  discloses  no  objection  to  such  trial, 
the  appellate  court  will  assume  that  the  par- 
ties consented  to  treat  the  answer  as  the  basis 
on  which  trial  should  be  had,  and  stipulated 
that  the  answer  was  true,  not  only  for  the  con- 
sideration of  its  sufficiency  as  a  pleading,  but 
also  for  the  purposes  of  a  trial. 

2,  Where  parties  submit  a  cause  for  trial  on 
the  pleadings,  a  final  judgment  is  properly  ren- 
dered. 

Motion  to  amend  the  mandate  so  as  to 
grant  a  new  trial,  instead  of  ordering  Judg- 
ment for  defendant    Denied. 

For  former  opinion,  see  84  N.  W.  891. 

Hoyt  &  Olwell,  for  appellants.  Miller, 
Noyes,  Miller  &  Wahl,  for  respondents. 

DODGE,  J.  Respondents  move  to  amend 
mandate  so  aa  to  grant  a  new  trial.  Instead 
of  ordering  Judgment  for  the  defendant 
This  motion  they  predicate  on  the  proposi- 
tion that  the  judgment  rendered  by  the  cir- 
cuit court  in   favor  of  the  plaintiffs   was 
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fouDdocI  upon  a  "motion  for  Judgment  on 
tlie  nnswer,"  and  contend  that,  had  that 
motion  been  denied,  tbey  would  then  have 
been  entitled  to  try  tlie  Issue  raised  by  the 
complaint  and  answer.  'Without  consider- 
ing whether  that  contention  Is  correct,  it 
sufllces  to  point  out  that  the  sltuatlou  upon 
which  it  Is  predicated  is  not  shown  by  the 
record.  We  do  not  there  find  that  there 
was  a  motion  for  Judgment  upon  the  an- 
swer. There  is  no  bill  of  exceptions,  and 
the  Judgment  recites:  "This  cause  having 
come  on  for  trial  before  said  court  upon 
the  answer  of  the  defendant  *  *  •  the 
court  finds  that  all  the  allegations  of  the 
complaint  are  admitted  by  the  answer  of  the 
defendant  Henry  Herman,  and  exhibits 
thereto  attached,  except  such  allegations  In 
said  complaint  as  are  denied  by  said  answer, 
and  that  the  answer  of  the  said  defendant 
Henry  Herman  does  not  constitute  any  de- 
fense herein,  and  that  the  plalntlCTs  are  en- 
titled to  Judgment  in  accordance  with  the 
prayer  of  the  complaint"  Upon  this  we 
must  rely  for  Information  as  to  the  pro- 
ceedings. Town  of  Iron  River  v.  Bayfield 
Co.,  IOC  Wis.  587,  82  N.  W.  .559.  No  other 
construction  can  be  placed  upon  the  recita- 
tion that  the  cause  came  to  trial  upon  the 
answer,  other  than  that  both  parties  consent- 
ed to  treat  the  answer  as  the  basis  upon 
which  trial  should  be  had.  The  record  dis- 
closes no  objection  or  exception  to  such 
trial.  The  consent  to  a  trial  upon  that  basis 
must  be  construed  as  a  stipulation  that  the 
answer  Is  true,  not  alone  for  the  purposes  of 
a  motion,  or  for  the  mere  consideration  of 
Its  sufilclcncy  as  a  pleading,  such  as  would 
be  the  admission  In  case  of  a  demurrer,  but 
true  for  the  purposes  of  a  trial  from  which 
Is  to  result  final  adjudication  of  the  rights 
of  the  parties.  The  trial  of  an  action  Is  a 
very  different  proceeding  from  the  consid- 
eration of  a  demurrer  or  of  a  motion.  It 
would  be  trifling  with  the  court  to  Invite  it 
by  consent  of  counsel,  to  enter  upon  the  trial 
of  an  action  upon  i  given  basis,  and,  when 
decision  Is  reached  as  the  result  of  such  trial, 
to  contend  that  the  proceeding  was  tentative 
and  experimental  only.  The  view  both  of 
the  court  and  of  counsel  for  respondents  is 
rendered  apparent  by  the  fact  that  at  the 
motion  of  counsel,  final  Judgment  was  en- 
tered as  the  result  of  that  trial.  If  the 
question  submitted  were,  as  counsel  now 
contends,  merely  the  sufllciency  of  the  an- 
swer as  a  pleading,  on  resolution  of  which 
against  the  plaintiffs  they  should  have  a 
right  to  try  the  issues,  the  reciprocal  right 
to  the  defendant  of  amendment  in  case  of 
decision  against  him  would  seem  clear,  but 
nowhere  in  the  record  la  suggestion  that  any 
of  the  parties  contemplated  such  a  privi- 
lege. We  think  It  plain,  therefore,  that  the 
present  motion  of  the  respondents  should  be 
denied.  The  cause  having  been  submitted 
to  the  circuit  court  for  trial  upon  a  given 
basis,  it  becomes  the  duty  of  tbla  court. 


on  reversing  the  action  In  fact  taken  by  that 
court  to  direct  the  action  which  would 
have  been  proper.    The  motion  is  denied. 


GUHL  V.  WHITCOMB  et  al. 
(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

RAILROADS-INJURY  AT  CROSSING— DUTY  TO 
LOOK  AND  LISTEN— DIVERSION  OK  ATTEN- 
TION—NUDB  FHOTOaRAFHS  —  TRIAL-PRAC- 
TICK. 

1.  The  known  presence  of  a  railway  track 
is  notice  of  the  momentary  peril  of  a  passing 
train  at  all  times,  and  the  duty  to  look  and 
listen  is  not  relaxed  by  any  question  as  to 
whether  one  might  or  might  not  reasonably  ex- 
pect a  train  to  pass. 

2.  The  only  "diversion  of  attention"  which 
will  excuse  failure  to  look  and  listen  before 
crossing  a  railway  track  Is  where  the  atten- 
tion is  80  irresistibly  forced  to  something  else 
as  to  deprive  a  traveler  of  the  opportunity  to 
look  and  listen. 

3.  A  pedestrian  approaching  a  railway  track, 
omitted  to  look  almij;  the  unobscured  trnck  to 
the  southward  while  walking  50  feet.  During 
most  of  that  time  observation  to  the  north 
was  futile  and  needless,  the  train  to  the  north 
being  nearly  half  a  mile  away,  and  movin? 
slowly,  and  being  out  of  vision  until  the  pedei>- 
trian  was  10  to  15  feet  from  the  train.  Held, 
that  such  train  was  not  a  sufficient  "diversion 
of  attention"  to  excuse  failure  to  look  for  an 
approaching  train  from  the  south,  the  fact 
that  the  train  was  approaching  from  the  north 
being  no  assurance  that  one  was  not  also  ap- 
proaching from  the  south. 

4.  The  introduction  of  photographs  showinR 
rear  views  of  the  person  of  a  20  year  old  girt 
nude  from  below  the  shoulders  to  mld-thtgh. 
is  improper  and  indecent;  the  proper  method 
being  to  obtain  the  evidence  by  a  private  ex- 
amination by  experts  out  of  court,  and  expert 
testimony  by  them. 

Appeal  from  circuit  court  Winnebago 
coun^;  George  W,  Bnmell,  Judge. 

Action  by  Bertha  Ouhl  against  H.  F.  Wblt- 
comb  and  others,  receivers,  etc.  From  a 
Judgment  for  plaintiff,  defendants  appeaL 
Reversed. 

Action  for  personal  injuries  received  by 
plaintiff  abont  five  miles  south  of  OshkosU, 
at  a  crossing  of  a  north  and  south  highway 
with  the  Wisconsin  Central  Railroad,  which 
at  that  point  ran  so  nearly  north  and  south 
that  the  angle  of  crossing  was  only  16  de- 
grees. Plaintiff,  a  girl  10  years  of  age,  re- 
sided with  her  father  about  a  quarter  of  a 
mile  south  of  the  crossing,  and  between  the 
highway  and  the  track.  On  the  28th  of 
March.  1890,  she  started  from  her  father's 
house  northward  on  her  bicycle,  and  rode  to 
the  crossing  of  an  east  and  west  highway 
about  half  way  to  the  railroad  crossing, 
where  she  dismounted  to  cross  a  mud  puddle. 
She  then  looked  to  the  eastward  and  south- 
ward towards  the  track,  of  which  she  could 
see  about  a  quarter  of  a  mile  south  of  the 
crossing.  She  mounted  her  wheel,  and  pro- 
ceeded to  a  point  in  the  highway  105  feet 
south  of  the  crossing,  which  point  was  about 
30  feet  due  west  of  the  track,  and  about  on 
a  line  with  the  right  of  way  fences.  Ap- 
proaching this  point  she  had  noticed  a  train 
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to  the  northward,  a  long  way  off,  which  at 
this  point  was  obscured  by  fences  and  eleva- 
tion In  the  ground,  though  she  could  still  see 
the  smoke.  At  this  point  she  dismounted, 
and  looked  southward.  Hie  amount  of  the 
track  south  of  the  crossing  within  her  vision 
Is  variously  estimated  at  from  800  feet  to  80 
rods.  She  then  proceeded  on  foot,  slowly, 
looking  continuously  to  the  northward,  her 
vision  of  the  train  in  that  direction  being  ob- 
scured by  the  cattle-guard  fences  until  she 
reached  a  point  a  few  feet  from  the  track, 
when  she  saw  a  freight  train  to  the  north- 
ward, which  was  in  fact  stationary,  and 
something  more  than  2,000  feet  away,  but 
which  she  thought  was  moving  slowly  to- 
wards her.  Without  looking  to  the  south- 
ward, she  proceeded  slowly  to  and  onto  the 
track,  at  which  moment  she  was  struck  by  a 
regular  passenger  train  then  due,  running 
at  a  high  rate  of  speed  northward.  At  any 
I>olnt  within  the  last  50  feet  of  her  course 
before  reaching  the  railroad  track  her  vision 
of  the  track  to  the  southward  was  unob- 
scured  substantially  as  far  as  the  eye  could 
reach,  but  at  no  point  subsequent  to  that 
lOS  feet  away  had  she  looked  to  the  south- 
ward. She  heard  the  rumble  of  a  train, 
which  she  took  to  be  the  freight  train  to  the 
northward  of  her.  There  was  evidence  of 
failure  on  the  part  ot  defendants'  employes 
to  grive  the  requisite  signals  by  whistle  or 
bell.  The  court  Instructed  the  Jury,  among 
other  things,  that  "the  duty  of  a  traveler  be- 
fore crossing  a  railway  to  look  both  ways 
and  listen  depends  upon  the  conditions  that 
he  might  reasonably  expect  the  coming  of  a 
train  at  any  and  all  times,  and  that  his  at- 
tention is  not  reasonably  arrested  or  divert- 
ed"; and  that  they  must  determine  whether 
It  was  "ordinary  care  and  prudence  on  the 
part  of  the  plaintiff  to  fall  to  look  to  the 
south,  and  see  this  train  approaching,  when 
her  attention  was  taken  np  by  watching  the 
train  which  was  coming  from  the  north." 
A  general  verdict  was  rendered  for  the  plain- 
tiff against  defendants'  motion  to  direct  one 
for  the  defendants,  which  the  court  refused 
to  set  aside  upon  motion,  and  entered  Judg- 
ment for  the  plaintiff,  from  which  the  de- 
fendants appeal. 

Howard  Morris  and  Thomas  H.  QUI,  for 
appellants.  Earl  P.  Finch  and  Fred  Beg- 
linger,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  The 
two  principal  errors  assigned  consist  in  the 
denial  of  motion  to  direct  a  verdict  on  the 
gronnd  of  plaintiff's  contributory  negligence, 
and  in  the  giving  as  a  rule  of  law  to  the  Jury 
tbe  sentence  quoted  In  the  statement  of  facts, 
together  with  some  other  Instructions  fui^ 
tber  developing  the  same  Idea.  That  sen- 
tence la  adopted  from  the  opinion  In  Ward  v. 
RaUway  Co.,  85  Wis.  601,  604,  55  N.  W.  771. 
and,  unless  later  decisions  of  this  court  have 
modified  that  case,  the  instruction  assailed 
la  not  unsupported  by  authority.    A  review 


of  the  subsequent  cases,  therefore,  becomes 
necessary.  It  will  be  observed  that  the  in- 
struction under  consideration  exempts  a  trav- 
eler from  the  absolute  duty  to  look  and  listen 
in  the  absence  of  either  of  two  conditions: 
First,  that  the  situation  is  such  that  he  may 
reasonably  expect  the  coming  of  a  train  at 
any  and  all  times;  and.  secoud.  that  his  at- 
tention Is  not  reasonably  arrested  or  divert- 
ed. The  first  of  these  exceptions  to  the  rule 
of  duty  to  look  and  listen,  namely,  that  the 
situation  must  be  such  that  one  may  reason- 
ably expect  a  train  to  pass,  was  repudiated 
within  a  year  after  the  decision  of  the  Ward 
Case  in  McKInney  v.  Railway  Co.,  87  Wis. 
284,  58  N.  W.  380,  under  circumstances  more 
strongly  inviting  its  recognition.  In  the 
Ward  Case  the  exception  was  predicated  on 
the  fact  that  a  train  had  Just  passed,  and 
plaintiff  failed  to  look  and  see  a  loose  car 
following  It  In  the  McKInney  Case  two 
trains  had  passed,  and  plaintiff  failed  to 
look  and  see  a  third,  following  more  closely 
than  customary  and  than  permitted  by  rules 
of  the  company.  Under  those  circumstances 
it  was  said,  "The  track  itself  is  a  danger  sig- 
nal." In  his  dissenting  opinion  Mr.  Justice 
Wlnslow  pointed  out  that  the  decision  In  sub- 
stance overruled  the  Ward  Case.  Again,  In 
Schllmgen  v.  Railway  Co.,  90  Wis.  183,  193. 
62  N.  W.  10145,  1017.  was  excluded  the  possi- 
bility of  legitimate  Inference  that  under  any 
circumstances  a  railway  track  Is  safe;  the 
court  saying,  "A  railroad  track  is,  in  effect,  a 
standing  proclamation  to  those  approaching 
it  that  cars  are  liable  to  run  thereon  at  any 
time."  In  Nolan  v.  Railway  Co.,  91  Wis.  16, 
2G,  64  N.  W.  810,  322,  the  above  language 
was  quoted  and  applied  where  plaintiff  had 
observed  that  the  train  headed  west,  which 
Injured  him,  was  stationary  at  the  depot,  200 
feet  away,  engraged  in  loading  freight,  and 
his  attention  was  engaged  in  looking  for  a 
train  due  from  the  west  In  McCadden  v. 
Abbot.  92  Wis.  551,  66  N.  W.  694,  plaintiff,  a 
fireman,  observing  the  engine  which  injured 
him,  stationary,  taking  on  cool,  went  a  short 
distance,  and  crossed  the  track  without  look- 
ing, and  was  run  down  because  the  engine 
traveled  15  miles  per  hour,  whereas  if  it  had 
pursued  the  custom,  known  to  plaintiff,  of 
traveling  only  6  miles  per  hour  In  that  part 
of  the  yard,  he  wonld  have  been  in  no  peril. 
In  this  situation  it  was  reiterated  that  the 
track  was  a  standing  proclamation  of  dan- 
ger, and  that  failure  to  look  by  one  having 
the  opportunity  was  of  Itself  contributory 
negligence,  and  precluded  recovery.  There 
was  cited  with  approval  Nixon  v.  Railway 
Co.,  84  Iowa,  331,  61  N.  W.  157,  to  the  effect 
that  knowledge  of  a  custom  to  run  trains  in 
only  one '  direction  on  the  particular  track 
was  no  excuse  for  failure  to  look  both  ways. 
In  White  V.  Railway  Co.,  102  Wis.  489,  78  N. 
W.  585,  it  was  held  that  absence  of  usual 
warning  by  gates  was  no  excuse  to  a  foot 
passenger  for  omission  to  look,  when  he  had 
the  opportunity,  before  stepping  on  the  track. 
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From  tbese  later  decisions  we  think  It  should 
bare  been  apparent  to  the  trial  court  that 
the  somewhat  obiter  remark  In  the  Ward 
Case  that  the  duty  of  one  to  look  and  listen 
"depends  on  the  condition  that  he  might  rea/- 
sonably  ezi>ect  the  coming  of  a  train  at  any 
and  ail  times"  la  entirely  abrogated.  In 
nearly  all  of  the  cases  above  quoted  the 
Ward  Case  was  urged  upon  the  attention  of 
the  court.  It  is,  perhaps,  unfortunate  that 
It  was  not  mentioned  by  name  In  some  of  the 
<^lnlon8,  and  the  Implied  repudiation  of 
some  of  Its  doctrine  made  explicit  Howev- 
er, In  view  of  the  cases  above  mentioned,  it 
cannot  be  doubted  that  the  rule  of  this  court, 
now  settled  too  firmly  to  permit  question.  Is 
that  the  known  presence  of  a  railway  track 
is  Itself  notice  of  the  momentary  peril  of  a 
passing  train  at  all  times,  and  the  duty  to 
look  and  listen  is  not  relaxed  by  any  opportu- 
nity for  theorizing  or  difference  of  opinion 
as  to  whether  a  train  is  or  is  not  likely  to 
pass.  Observation,  not  logic.  Is  the  proper 
precaution. 

The  instruction  of  the  court— adopted,  as 
we  have  said,  from  the  Ward  Gase— that,  if 
a  traveler's  attention  is  "reasonably  arrest- 
ed or  diverted,"  his  duty  to  look  and  listen 
is  abrogated,  involves  a  misleading  use  of 
terms.  "Diversion  of  attention"  had  long  be- 
fore been  adopted  to  express  conditions  under 
which  the  watchfulness  of  one  traveling  on 
a  sidewalk  might  be  relaxed,  consistently 
with  ordinary  care.  The  expression  had 
thus  acquired  a  meaning  In  the  law  which 
obviously  renders  It  Inapplicable  to  the  duty 
of  vigilance  resting  on  one  about  to  cross 
a  railway  track,  which  is  not,  like  a  city 
sidewalk,  an  assurance  of  probable  safety, 
but,  on  the  contrary,  a  proclamation  of  per- 
il. The  expression  was  used  (casually.  It  is 
true)  in  Piper  v.  Railway  Co.,  77  Wis.  247, 
46  N.  W.  166,  but  there  It  was  applied  to  a 
situation  where  the  plaintlGTs  attention  was 
Irresistibly  withdrawn  from  an  approaching 
train  by  attempted  runaway  of  his  team. 
The  expression  having  again  been  naed  in 
the  Ward  Case,  and  both  cases  being  pressed 
on  this  court  In  Schneider  v.  Railway  Co., 
99  Wis.  386,  75  N.  W.  169,  the  present  chief 
Justice  took  occasion  to  point  out  that  in 
his  use  of  terms  in  the  Piper  Case  he  applied 
the  expression  to  an  absolute  forcing  away 
of  the  attention.  That  term  was  again  used 
to  express  the  situation  which  might  ex- 
cuse momentary  relaxation  of  watchfulness 
In  Koester  v.  Railway  Co.,  106  Wis.  460, 469, 
82  N.  W.  295,  298.  In  numerous  other  cases 
circumstances  which  might  well  satisfy  the 
expression  "diversion  of  attention"  have 
been  held  insufficient  to  excuse  a  failure  to 
continually  look  and  listen.  lofdahl  v.  Rail- 
way Co.,  88  Wis.  421,  60  N.  W.  795;  Mc- 
Klnney  v.  Railway  Co.,  supra;  Schllmgen 
V.  Railway  Co.,  supra;  Nolan  v.  Railway 
Co.,  supra;  McCadden  v.  Abbott,  supra; 
White  V.  Railway  Co.,  supra;  Cawley  v. 
Railway  Co.,  101  Wis.  146^  77  N.  W.  179; 


Ryan  v.  Railway  Co.  (Wis.)  83  N.  W.  770; 
Wills  V.  Railway  Co.  (present  term)  84  X. 
E.  993.  The  rule  stated  in  these  decisions  is 
that  the  duty  to  look  and  listen  is  absolute 
where  the  opportunity  exists.  In  most  of 
these  cases  the  exception  in  favor  of  rea- 
sonable diversion  of  attention  was  urged, 
and  Its  applicability  was  apparent  if  those 
words  be  used  in  the  sense  now  contended 
for  by  respondent.  It  is  considered,  there- 
fore, that  all  exception  to  the  duty  to  look 
and  listen  at  a  railroad  crossing  resuitins 
from  diversion  of  attention  has  been  repudi- 
ated by  this  court  except  In  cases  where 
the  attention  is  so  irresistibly  forced  to 
something  else  as  to  deprive  the  traveler  of 
the  opportunity  to  perform  that  duty.  This 
rule  is  general,  and  applies  as  well  to  the 
driver  of  a  team  as  to  the  foot  passenger, 
with  the  difference,  however,  that  It  Is  mucb 
more  difficult  to  conceive  circumstances  sur- 
rounding the  latter  which  can  at  once  de- 
prive him  of  the  opportunity  to  observe  and 
the  ability  to  stop  short  of  the  actual  peril. 
With  him  a  single  step,  wholly  under  bis 
control,  crosses  the  danger  line.  With  tbe 
driver,  many  things  may  complicate  the  sit- 
uation,—momentum,  conduct  of  horses,  mul- 
tiplication of  perils,  and  the  like.  In  the 
record  before  us  there  Is  nothing  to  excuse 
the  conceded  omission,  while  walking  a  dis- 
tance of  at  least  60  feet,  to  look  along  tlie 
nnobscured  track  to  the  southward.  Dur- 
ing most  of  that  distance  observation  to 
the  north  was  futile  and  needless.  Plain- 
tiff could  not  see  the  train  in  that  direction, 
and  she  was  in  no  peril  from  it  till  she 
reached  the  track.  When  she  did  come  to 
a  point  whence  the  freight  train  was  in 
Bight,  she  was  still  10  or  15  feet  from  the 
track,  and  the  train,  moving,  as  she  thought, 
very  slowly,  was  more  than  a  third  of  a 
mile  away.  It  certainly  ofTered  no  attraction 
and  threatened  no  peril  to  preclude  her 
from  a  glance  in  the  opposite  direction. 
Even  had  it  been  so  close  as  to  imperil  her, 
nothing  prevented  her  from  pausing  to  give 
that  glance  before  incurring  the  other  dan- 
ger, which  the  existence  of  the  track  warn- 
ed her  was  Imminent  and  momentary.  The 
suggestion  that  the  sight  of  the  freight  train 
was  an  assurance  against  a  train  from  the 
south  is  not  of  weight.  If,  as  she  testlSes, 
she  could  not  see,  and  did  not  know  of,  a 
side  track,  she  had  no  right  in  reason  to  in- 
fer the  nonexistence  of  any.  Indeed,  the 
fact  that  the  freight  train  was  substantially 
stationary  at  a  place  remote  from  a  station 
would  suggest  a  passing  point,  if  she  rea- 
soned at  all  on  the  subject.  These  consider- 
ations are,  however,  beside  the  issue.  No 
process  of  reasoning  could  Justify  her  In 
needlessly  stepping  onto  the  track  without 
assuring  herself  by  observation  that  no  train 
approached  from  either  direction.  We  can- 
not, without  violation  of  settled  rules  of 
law,  either  approve  the  Instruction  given  to 
the  jury,  or  recognize  any  of  the  drcum- 
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stances  anrronndlng  plaintiff  as  snffident  to 
Justify  tbe  Inference  or  conclusion  that  she 
was  not  negligent  In  omitting  to  look  for  a 
train  from  tbe  soutli,  for  which  precautlCHi 
she  had  ample  opportunity.  Both  of  the 
assignments  of  error  are  well  taken. 

2.  We  cannot  pass  silently  the  reception 
In  eTldence  of  photographs  showing  rear 
views  of  plaintiff's  person,  nude  from  below 
the  shoulders  to  mid-thigh.  Such  photo- 
graphic exposure  of  the  body  of  a  20  year 
old  girl  Id  a  court  room  full  of  men  Is  even 
more  grossly  Improper  and  shocking  than 
tbe  conduct  disclosed  In  Brown  t.  Swine- 
ford.  44  Wis.  282,  286,  of  which  this  court 
expressed  its  condemnation  in  the  scathing 
words  of  Chief  Justice  Ryan:  "No  such  In- 
decency is  eyer  necessary,  or  should  be 
tolerated,  in  court.  If  tbe  condition  of  any 
t>rlrate  part  of  the  body  of  any  party,  male 
or  female.  Is  material  on  any  trial,  it  should 
be  privately  examined  by  experts  out  of 
court,  aod  expert  testimony  be  given  of  it 
Such  an  exposure  as  was  made  in  this  case, 
If  made  without  leave  of  tbe  court,  might 
well  be  punished  as  a  contempt  Made  with 
the  sanction  of  the  court,  it  is  none  the  less 
improper  and  indecent  well  calculated  to 
disgrace  the  administration  of  Justice,  and 
to  bring  )t  into  ridicule,  if  not  into  contempt 
It  Is  hoped  that  this  court  may  never  have 
another  occasion  for  such  censure."  To 
those  words  we  cannot  and  need  not  add, 
save  to  reiterate  the  sentiments  they  ex- 
press, and  to  Invoke  for  them  the  careful 
attention  of  those,  whether  of  court  or  bar, 
who  may  be  tempted  to  repeat  such  defile- 
ment of  the  proceedings  in  a  court  of  Jus- 
tice. Judgment  reversed,  and  cause  re- 
manded for  a  new  trial. 


McOOBD  V.  HIIiL. 
(Supreme  Court  of  Wisconsin.    Feh.  1,  1901.) 
Motion  for  reargument    Granted. 
For  former  opinion,  see  84  N.  W.  27. 

DODGE,  J.  Motion  for  rehearing  grant- 
ed, provided,  however,  that  reargument  shall 
lie  confined  to  the  following  questions,  viz.: 
First,  whether,  as  conditions  precedent  to 
rlie  confirmation  of  Jacobus'  certificate  of 
eutry  under  the  act  of  June  3,  1896,  applica- 
tion to  the  commissioner  of  the  general  land 
ofllce,  proof  of  the  necessary  facts  before  him, 
and  finding  thereon  by  him,  or  either  of  those 
proceedings,  was  made  essential;  second, 
whether  the  six-months  actual  resld^ice  in 
good  faith  by  the  homestead  entryman  prior 
to  the  commutation,  required  by  said  act  of 
June  3,  1888,  was  required  to  be  subsequent 
to  tbe  date  ot  entry;  third,  whether  at  the 
date  of  said  act  June  3,  1896,  Jacobus'  entry 
bad  been  canceled,  and  the  land  In  question 
bad  been  re-entered  by  the  homestead  act; 
fourth,  whether  the  rights  now  claimed  by 
the  respondent  are  such  that  be  Is  estopped  to 
set  them  up  against  the  appellant 
85  N.W.— 10 
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CORPORATIONS— STOCKHOL.DBRS'  STATUTORY 
LIABILITY— STATUTES  APPLICABLE— ESTOP- 
PEL —  PRESIDENT'S  TITLE  TO  OFFICE  — 
AUTHORITY  —  CONTRACT  —  STOCKHOLOBRS' 
KNOWL.BDGB— LIABILITY— NONPAYMENT  OF 
CAPITAL  STOCK-^URY  QUESTION. 

1.  In  an  action  against  a  corporation  and  its 
stockholders  to  enforce  a  statutory  individual 
liability  against  the  stockholders  because  the 
corporation  transacted  business  with  persons 
other  than  its  members  before  a  certain  per 
cent,  of  the  capital  stock  had  been  paid  in, 
the  provisions  of  the  statute  in  force  at  the 
time  of  the  alleged  transaction  apply,  and  not 
those  of  the  statute  at  the  time  the  action  is 
brought. 

2.  Where  subscribers  for  stock  accepted  of- 
fice in  the  corporation,  and  assumed  to  act  as 
directors  in  the  transaction  of  the  business, 
they  will  be  estopped  from  denying  their  rela- 
tions as  Btockbolders  in  the  corporation  in  an 
action  by  a  third  party  against  them  to  en- 
force an  Individual   statutory  liability. 

8.  A  corporation  was  organized  for  the  pur- 
pose of  buying  and  platting  a  tract  of  land. 
At  a  meeting  of  the  stockholders,  of  whom 
there  were  two  others  than  the  signers  of  the 
articles,  called  by  the  signers,  directors  were 
elected,  who  at  a  subsequent  meeting  elected 
M.  president.  There  was  no  proof  that  the 
signers  bad  ever  accepted  their  subscriptions 
to  tbe  stock.  Held,  in  an  action  by  a  third 
party  against  the  stockholders  to  recover  for 
services  rendered  to  the  corporation  under  a 
contract  made  with  M.,  that  the  stockholders 
who  had  elected  him  president,  or  who  had 
acted  with  him  since  such  election,  were  estop- 
ped from  denying  his  title  to  oflice. 

4.  A  corporation  was  organized  for  the  pur- 

ftose  of  buying  and  platting  a  certain  tract  of 
and.  At  a  meeting  of  the  directors  a  by-law 
was  adopted  giving  the  president  general  sup- 
ervision of  the  business  of  the  company,  and 
the  power  to  sign  all  contracts.  Under  such 
authority,  the  president  hired  a  surveyor  to 
plat  the  lands.  Held,  in  an  action  against  the 
stockholders  to  recover  for  such  services,  that 
the  president  bad  authority  to  make  the  con- 
tract, the  contract  being  within  the  general 
purposes  of  the  corporation,  and  hence  tbe 
corporation  was  bound  thereby. 

6.  A  surveyor  was  employed  by  the  presi- 
dent of  a  corporation,  organized  for  the  pur- 
pose of  platting  and  selling  a  certain  tract  of 
land,  to  go  from  Chicago  and  plat  the  land. 
He  presented  letters  from  the  president  to  the 
resident  stockholders,  and  performed  tbe  work 
under  their  direction.  'The  president  had 
agreed  with  the  stockholders  that  he  would  not 
contract  any  corporate  indebt^ness  until  cer- 
tain incumbrances  on  the  property  had  been 
paid.  Held,  In  an  action  by  the  surveyor  to 
recover  for  such  services,  that  the  stockholders 
bad  knowledge  of  the  contract  on  behalf  of  the 
corporation,  and  that  the  secret  agreement 
with  the  president  which  had  been  violated 
did  not  relieve  them  of  liability. 

6.  Sanb.  &  B.  Ann.  St.  f  1773,  provides  that 
a  corporation  shall  not  transact  business  with 
other  than  its  members  until  20  per  cent,  of 
the  capital  had  been  paid  in,  and  that,  if  any 
obligation  shall  be  contracted  in  violation  there- 
of, the  stockholders  then  existing  shall  be  per- 
sonally liable  thereon.  A  corporation  with  a 
capital  ot  $1,000,000  was  organized  for  the 
purpose  of  buying  and  platting  a  certain  tract 
of  land  owned  by  one  of  the  stockholders.  Bv 
a  resolution  of  the  directors  ot  February  7, 
1895.  the  company  was  to  negotiate  for  the 
purchase  of  this  land  at  a  price  not  exceeding 
fl.OOO.OOO,  payable  In  stock.  On  February 
27,  1895,  the  land  was  conveyed  by  the  stock- 
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holders  to  the  corporation  for  the  recited  con- 
aideration  of  $700,000,  bnt  there  was  no  proof 
of  any  negotiations  under  the  resolntions  of 
February  7th,  nor  did  the  records  show  that 
the  conveyance  was  received  as  a  payment  of 
stocks.  The  land  as  owned  by  the  stockhold- 
er was  mortgaged  for  its  full  valne.  Held,  in 
an  action  by  a  third  party  to  recover  on  a  con- 
tract made  by  the  corporation,  that  the  requir- 
ed per  cent,  of  the  capital  stock  had  not  been 
paid,  and  hence  the  stockholders  were  individ- 
ually liable  on  the  contract. 

7.  Where  a  person  had  subscribed  for  stock 
in  a  corporation,  and  had  acted  as  president 
thereof,  subsequent  to  the  execution  of  the  con- 
tract alleged,  the  question  of  whether  he  was 
a  stockholder  or  not  should  have  been  submit- 
ted to  the  jury,  and  it  was  error  for  the  court 
to  enter  a  nonsuit  against  him. 

Appeal  from  circuit  court,  Winnebago 
county;  George  W.  Burnell,  Judge. 

Action  by  Herman  Helnze  against  the 
South  Green  Bay  Land  &  Dock  Company  and 
others.  From  a  Judgment  in  favor  of  plain- 
tiff for  part  only  of  the  relief  demanded, 
plalntifC  appeals.     Reversed. 

The  respondents  Elmore  and  Vanderzee, 
•with  others,  constituting  the  AUouez  Improve- 
ment Company,  were  the  owners,  subject  to 
several  mortgages  and  liens,  of  a  considera- 
ble tract  of  land  a  few  miles  south  of  the 
city  of  Green  Bay,  which  had  been  pur- 
chased with  a  view  to  platting  and  develop- 
ment. In  the  summer  of  1894  they  bad  ne- 
gotiations with  a  Chicago  attorney  and  pro- 
moter, Marks,  resulting  in  the  sale  to  blm 
of  said  land  for  $44,000  In  excess  of  the  ex- 
isting mortgages  and  liens,  on  the  under- 
standing that  Marks  would  be  able  to  de- 
velop the  same,  relieve  them  and  their  as- 
sociates from  the  liability  which  they  were 
under  for  the  purchase  price  of  the  land, 
and  Incidentally  promote  the  prosperity  of 
the  city  of  Green  Bay,  of  which  Elmore  was 
mayor.  Marks  explained  to  them  the. neces- 
sity, to  the  accomplishment  of  those  plans, 
of  the  organization  of  a  corporation,  and  the 
necessity  of  Wisconsin  citizens  to  effect  such 
organization;  whereupon  said  Elmore  and 
Vanderzee  and  the  respondent  HoUman  ex- 
ecuted articles  of  association,  on  July  2, 
1894,  for  the  organization  of  the  South  Green 
Bay  Land  &  Dock  Company,  on  a  capital 
of  $1,000,000.  Thereafter  a  subscription  for 
capital  stock  was  signed,  whereby  Marks 
subscribed  for  9,096  shares,  and  James  H. 
Blmore,  Fred.  A.  EoUman,  Frank  Vanderzee, 
and  Albert  Helmann  each  for  1  share.  Noth- 
ing further  was  done  towards  incorporation 
until  February  7,  1805,  at  10  o'clock  of  which 
day  an  attempted  stockholders'  meeting  was 
held,  but  appears  to  have  been  suspended  by 
reason  of  the  discovery  that  the  artlclea  of 
association  bad  not  yet  been  filed.  They 
were  accordingly  filed  at  10:45  a.  m.,  and 
at  half  past  11  a  new  stockholders'  meeting 
was  held,  at  which  were  present  all  of  the 
inbBcribers  to  capital  stock  except  Hollman. 
That  meeting  elected  Marks,  Elmore,  and 
Vanderzee  a  board  of  directors.  At  noon  of 
that  day  the  three  directors  met  in  direct- 


ors' meeting,  and  elected  M&rka  presldeat. 
Elmore  vice  prefddent  and  trcnnrer,  and 
Vanderzee  secretary.  At  an  adjourned  meet- 
ing of  the  directors  on  the  same  day  a  reeo- 
lution  was  adopted  that  the  company  a»- 
gotlate  with  Marks  for  the  purchase  of  tbe 
lands  in  question  at  a  price  not  exceeding 
$1,000,000,  payable  in  stock  of  tbe  company 
at  par,  and  that  upon  completion  of  such 
purchase  the  president  and  secretary  be  an- 
tborlzed  to  Issue  capital  stock  in  payment  of 
the  purchase  price.  Thereafter  frequent  di- 
rectors' meetings  were  held,  usuaUy  by  El- 
more and  Vanderzee,  at  one  of  which  were 
adopted  by-laws,  among  others,  defining  tbe 
duty  of  tbe  president  to  exercise  general  so- 
pervlslon  over  tbe  entire  business  of  the 
company  and  management  of  every  depart- 
ment, and  all  the  pn^erty  of  the  company 
to  be  under  his  control,  and  providing  that 
he  shonld  execute  all  bonds,  contracts,  or 
other  instruments.  The  articles  of  associa- 
tion also  provided,  among  the  principal  du- 
ties of  the  president,  that  he  should  have 
general  supervision  of  the  affairs  of  the  cor- 
poration, and  sign  all  deeds,  leases,  contracts, 
and  conveyances.  On  February  2Tth  at- 
tempted meetings  of  both  stockholders  and 
directors  were  held,  authorizing  the  issue 
of  bonds  to  the  amount  of  $300,000,  and  the 
securing  of  the  same  by  mortgage  on  the 
lands,  and  a  corxmrate  seal  was  adopted.  On 
that  day  Marks  executed  a  deed  to  the  cor- 
poration of  the  lands  he  had  purchased,  as 
above  mentioned,  for  the  expressed  consid- 
eration of  $700,000.  The  defendants  testify 
that  Marks  agreed  that  be  would  not  Incur 
any  obligations  on  behalf  of  the  corporation 
until  he  had  raised  money  to  clear  off  the 
Incumbrances  on  the  land,  and  to  proceed 
with  the  development  and  promotion  there- 
of: the  amount  not  being  vety  deflnlte  in  the 
testimony,  but  vaiying  from  $100,000  te  $400,- 
000.  On  March  9,  1896,  Marks,  at  Chicago, 
entered  into  a  contract,  in  form  between  the 
corporation  and  the  plaintiff,  for  the  survey 
and  platting  of  the  lands  at  the  price  of  $1,- 
8B0,  payable  at  times  therein  stipulated. 
Plaintiff  immediately  proceeded  to  Green 
Bay,  and  performed  the  contract  on  his  part 
imder  the  eye  and  with  the  knowledge  of 
Elmore,  and,  to  some  extent,  Vandenee,  who, 
however,  claimed  to  have  had  no  knowl- 
edge that  he  was  working  under  a  contract 
with  the  company,  bnt  supposed  he  was 
employed  by  Marks.  The  Jury  find  that  El- 
more did  know  of  the  existence  of  the  con- 
tract Plaintiff  received  $100  upon  account 
from  Marks,  $65  advanced  to  him  by  Elmore, 
as  the  latter  claims  by  way  of  loan,  and  $30 
in  a  guaranty  by  Elmore  of  the  bill  for  stakes 
to  be  used  In  the  survey.  After  completing 
tbe  contnct  in  June,  Marks  gave  the  plaintiff 
notea  of  the  corporation,  signed  by  himself 
as  preeldent,  which  never  were  paid.  Plain- 
tiff sues  the  corporation  and  the  five  stock- 
holdeiB  for  the  balance  due  on  that  con- 
tract   A  special  verdict  was  taken,  find- 
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lUK  that  plaintiff  had  good  reason  to  belleTe, 
und  did  believe.  In  the  authority  of  Marlu 
us  president  to  make  the  contract;  that  Bl- 
morp  knew  he  had  the  contract;  that  the  de- 
fendants Elmore  and  Vanderzee  did  not  ac- 
quiesce In  and  accept  the  -work  knowing  that 
the  plaintiff  believed  himself  to  be  at  work 
for  the  corporation;  that  plaintiff  was  not 
notified  before  the  work  was  done  that  Marks 
had  no  authority  to  bind  the  corporation. 
Both  parties  moved  for  Judgment,  and  the 
court,  after  filing  an  opinion,  preserved  in 
the  bill  of  exceptions,  rendered  Judgment  in 
favor  of  the  plaintiff  against  the  defendant 
Heimann,  together  with  Judgment  of  non- 
suit against  Hollman,  dismissed  the  action 
against  Marks  for  want  of  Jurisdiction  by 
service  of  summons,  and  entered  Judgment  on 
the  merits  in  toYor  of  the  corporation,  El- 
aiore,  and  Vanderzee.  From  tha^  opinion 
the  conclusion  of  nonliability  of  the  corpo- 
ration and  stockholders  appears  to  liave  been 
based  on  the  Invalidity  of  the  first  stockhold- 
ers' meeting  for  want  of  notice  and  for  ab- 
sence of  one  of  the  subscribers  to  the  cap- 
ital stock,  HoUman.  From  that  Judgment, 
and  the  whole  thereof,  the  plaintiff  appeals. 

John  F.  Watermolen  and  W.  L.  Evans,  for 
appellant    H.  O.  Fairchild,  for  respondents. 

BARDBEN,  3.  (after  stating  the  tueta). 
This  actltm  is  against  the  defendant  cotpo- 
ration,  and  the  other  defendants  al9  stock- 
holders, to  recover  of  them  for  services  ren- 
dered under  a  contract  with  the  corporation, 
and  for  which  it  Is  claimed  the  defendants 
are  liable  nnder  section  1773,  S&nb.  &  B. 
Ann.  St.  This  section  provides  that  "no  such 
corporation  shall  transact  business,  with  any 
others  than  its  members,  until  at  least  one- 
half  of  its  capital  shall  have  be«i  duly  snb- 
scril>ed,  and  at  least  twenty  per  centum 
thereof  actually  paid  in;  and  if  any  obliga- 
tion shall  be  contracted  In  violation  hereof, 
the  corporation  offending  shall  have  no  right 
of  action  there<»i;  but  the  stockholders  then 
existing  of  such  corporation  shall  be  person- 
ally liable  upon  the  same."  This  Is  the  sec- 
tion that  was  In  force  when  the  alleged  lia- 
bility was  created,  and  the  defendants'  rights 
must  be  tested  by  it,  and  not  by  section  1778 
of  the  present  statutes,  as  was  erroneously 
supposed  by  the  trial  court  His  conclusions 
In  denying  relief  to  plaintiff  were  based  upon 
the  assumption  that  there  never  had  been 
any  officers  of  the  cori>oration  legally  elect- 
ed; that  no  corporate  action  had  ever  been 
taken  with  reference  to  the  alleged  contract; 
and  that  the  defendant  stockholders  never 
had  knowledge  of  or  acquiesced  therein.  It 
seems  to  be  practically  conceded  that  the 
corporation  came  into  existence  by  the  filing 
of  the  articles  of  organization  on  February 
7,  1896,  and  also  that  ail  of  defendants  be- 
came stockholders  except  the  defendant  HoU- 
man. Concerning  blm  we  shall  have  some- 
thing more  to  say  later  on.    There  Is  a  sug- 


gestion in  respondents'  brief  that  Blmore 
and  Vanderzee  did  not  become  atockholder*. 
but  as  It  Is  conclusively  shown  that  they  sub. 
scribed  for  stock,  accepted  office  in  the  corpo- 
ration, and  assumed  to  act  as  directors  in 
the  transaction  of  corporate  business,  they 
are  not  now  Jn  a  position  to  deny  such  rela- 
tion. The  contract  in  suit  was  made  with 
the  president  of  the  company,  Mr.  Marks. 
Its  enforcement  is  now  denied,  upon  the 
ground  that  as  such  officer  he  had  no  author- 
ity to  make  it— First  because  he  was  not 
the  president  de  Jure  or  de  facto  of  the  cor- 
poration; second,  t)ecause  he  had  no  power 
to  make  such  a  contract 

The  first  contention  is  based  upon  the 
ground  tliat  there  was  no  proof  that  the  sign- 
ers of  the  articles  ever  assented  to  or  accept- 
ed the  sabscripUon  to  stock,  and  hence  there 
were  no  stockholders  at  the  time  of  the  al- 
leged election  of  the  t>oard  of  directors.  It 
is  unnecessary  to  inquire  how  much  force 
would  be  given  to  this  suggestion  If  the  con- 
troversy were  between  the  original  parties. 
This  is  not  such  a  case.  Here  the  rights  of 
an  innocent  third  party  are  involved.  Marks 
was  elected  to  office  at  a  meeting  of  certain 
of  the  signers  who  liad  elected  themselves 
directors.  He  acted  as  an  officer  of  the  cor- 
poration with  the  knowledge  and  upon  direct 
authority  c<mferred  by  the  board.  He  was 
recognized  as  such  by  the  corporation,  and 
his  tiUe  to  the  office  cannot  be  tried  in  a  col- 
lateral proceeding.  Barthell  v.  Hencke,  09 
Wis.  66a  75  N.  W.  062.  Such  of  the  defend- 
ants as  assisted  in  putting  lilm  hx  that  posi- 
tion, and  who  have  since  acted  with  him,  as 
against  third  parties,  are  estopped  from  ques- 
tioning his  title  to  the  office. 

As  regards  the  second  ground,  the  solution 
is  equally  easy.  One  of  the  by-laws  of  the 
company  gave  him  a  general  superrisioa  of 
the  entire  business  of  the  company,  and  aa- 
thoilty  to  sign  all  contracts.  In-  addition, 
the  act  In  question  was  directiy  in  line  with 
the  general  purpose  and  course  of  business  of 
the  corporation,  and  necessary  in  order  to 
fully  carry  out  the  corporate  purpose.  The 
rules  laid  down  in  the  following  cases  are 
applicable  here:  Ford  v.  Hill,  02  Wis.  188, 
66  N.  W.  116;  Manufacturing  Co.  ▼.  Clarke^ 
06  Wis.  469,  71  N.  W.  883;  Fuel  Co.  ▼.  Lee^ 
102  Wis.  426,  78  N.  W.  684;  Hiawatha  Iron 
Co.  v.  John  Strange  Paper  Co.  (Wis.)  81  N. 
W.  1034. 

There  Is  no  question  but  that  all  of  the  de- 
fendants, with  the  possible  exception  of  HoU- 
man, knew  the  work  was  being  done.  They 
aided,  assisted,  and  directed  its  progress. 
They  were  present  at  different  times,  as  it 
was  being  carried  on.  They  Icnew,  or  must 
be  presumed  to  have  known,  that  the  divi- 
sion of  the  land  into  lots  and  blocks  was  in 
furtherance  of  the  ostensible  purpose  of  the 
corporation.  The  plaintiff  came  to  them  with 
a  letter  from  Marks.  The  work  he  entered 
upon  was  necessary,  in  order  that  the  prop- 
erty  might  be  developed   as  contemplated. 
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Tbe  drcumstances  were  amply  snfflclent  to 
put  the  defendants  upon  inquiry  as  to  tbe 
■onrce  of  plalntUTs  authority  to  do  the  work. 
As  officers  of  the  company,  they  directed  his 
operations,  and  It  Is  now  too  late  for  them 
to  say  that  they  bad  no  knowledge  of  the 
contract,  even  If  that  fact  should  be  consid- 
ered a  defense.  The  fact  that  they  had  a 
secret  agreement  with  Maries  that  no  corpor- 
ate liability  should  be  Incurred  until  he  had 
provided  sufficient  funds  to  pay  does  not  re- 
lieve tbe  defendants  from  liability,  if,  in 
fact,  the  worlc  was  done  for  the  corporation. 
A  stranger  dealing  with  the  corporation, 
without  notice  of  such  agreement,  cannot  be 
affected  by  it  As  officers  and  directors  of 
the  company,  they  were  chargeable  with 
some  degree  of  diligence  In  the  management 
of  corporate  aftairs,  and  they  cannot  stand 
idly  by,  knowing  the  corporation  was  receiv- 
ing the  benefit  of  plaintUTs  labor,  and  escape 
liability  under  the  statute  on  the  plea  that 
they  did  not  know  the  terms  of  bis  contract 
This  much  has  been  said  to  meet  the  theory 
upon  which  this  case  was  tried  In  the  court 
below.  We  have  already  determined  that  the 
president  was  clothed  with  apparent  au- 
thority to  make  this  contract  It  was  a  con- 
tract with  a  person  not  a  member  of  the  cor- 
poration. The  obligation  thereby  contracted 
was  in  violation  of  the  statute,  which  makes 
the  stockholders  personally  liable.  Such  Ua- 
blllty  Is  not  made  to  depend  upon  knowledge 
or  acquiescence  by  the  individual  stockholder. 
It  rests  rather  upon  their  relation  to  the  cor- 
poration, which,  as  we  have  seen,  they  are 
not  In  a  position  to  deny. 

What  has  been  said  has  been  based  upon 
the  assumption  that  stock  payments  have  not 
been  made  as  required  by  the  statute.  We 
are  now  met  for  the  first  time  in  this  case,  it 
Is  said,  by  the  claim  that  the  evidence  shows 
that  70  per  cent  of  the  capital  stock  had 
been  paid  In  at  the  date  of  tbe  alleged  con- 
tract The  complaint  alleges  that  no  pay- 
ments  upon  stock  had  ever  been  made.  Upon 
Che  trial  It  was  shown  that  the  capital  stock 
was  10,000  shares,  for  which  Marks  sub- 
scribed 9,996  shares,  and  the  other  defend- 
ants 1  each.  It  appears  that  the  land 
upon  which  the  work  was  done  had  been 
owned  by  the  Allouez  Improvement  Ck>mpany, 
who  conveyed  it  to  Marks,  subject  to  certain 
mortgages  and  liens,  on  February  14,  1S95. 
He  paid  no  money,  but  gave  a  mortgage  for 
about  M4,000  for  the  purchase  money,  and 
assumed  tiie  prior  mortgages  and  liens.  At 
a  meeting  of  the  directors  on  February  7, 
1896,  a  resolution  was  passed  that  the  com- 
pany negotiate  with  Marks  for  the  purchase 
of  this  land  at  a  price  not  exceeding  $1,000,- 
000,  payable  in  the  stock  of  the  company.  On 
February  27,  1896,  Marks  conveyed  this  prop- 
erty to  the  company  for  a  recited  considera- 
tion ot  $700,000.  There  Is  no  record  of  any 
action  on  the  part  of  the  corporation  under 
the  resolution  of  February  7th;  no  proof 
of  any  negotiatloiis  between  tbe  company  and 


Marks;  no  word  in  tbe  record*  ttiat  this 
conveyance  was  received  as  a  payment  on 
stock.  But  we  are  asked  to  assume  that  be- 
cause this  conveyance  was  made,  and  the  con- 
sideration was  recited  to  be  $700,000,  this  was 
a  payment  of  70  per  centum  of  the  stock  of 
tbe  company.  No  such  assumption  can  be 
Justified— First,  because  there  is  no  proper 
evidence  to  support  it;  and,  second,  because 
the  circumstances  show  that  the  land  was 
mortgaged  for  its  full  value.  It  is  said  that 
there  is  no  allegation  in  the  complaint  attack- 
ing this  transfer.  It  is  alleged  that  nothing 
was  ever  paid  on  the  stock.  No  attempt  was 
made  on  the  trial  to  show  payments  in  any 
way,  except  a  random  remark  by  Marks  that 
he  transferred  land  to  the  company  and  took 
stock  in  payment  The  records  failed  to  show 
any  such  transaction,  and  we  cannot  assume 
that  Bucikwas  the  fact  in  the  face  of  the  other 
proof  In  the  case. 

Mr.  Hollman  was  dropped  out  of  the  case 
on  the  ground  that  be  was  never  a  stock- 
holder. The  record  shows  that  he  subscribed 
for  one  share.  In  bis  deposition  he  admits 
that  he  was  a  stockholder  and  acted  as  presi- 
dent of  the  corporation  at  a  date  subsequent 
to  plaintiff's  employment  Unexplained,  the 
court  would  be  Justified  In  assuming  that  his 
membership  dated  from  his  subscription  and 
Its  acceptance  by  the  corporation.  At  least 
there  was  sufficient  in  the  case  to  Justify 
submission  of  the  question  to  tbe  Jury.  It 
may  be  that  he  Is  In  a  position  where  he  may 
Insist  that  his  subscription  was  never  ac- 
cepted by  the  corporation,  and  that  he  has 
been  guilty  of  no  act  as  against  the  plaintiff, 
that  would  estop  him  from  taking  advantage 
of  that  fact  We  leave  that  matter  to  be 
considered  and  determined  on  a  new  trial, 
when  all  the  facts  are  before  the  court  Tbe 
Judgment  of  tbe  circuit  court  is  reversed,  and 
the  cause  1b  remanded  for  a  new  trlaL 


EIOKBUSCH  et  al.  v.  OOBWITH  et  al. 

(Supreme  Oonrt  of  Wisconsin.     Feb.  1,  1901.) 

MORTaAOBS  —  RBCOROINO  —  AaRBBMBNT  - 
BFPEOT  —  INSOLVENT  MORTOAOOR  —  BONA 
FIDE!  DBBTS— ASSIONMBNT  FOR  BENEFIT  OF 
CREDITORS— VALIDITY  —  FRAUDXnJBNT  CON- 
VBYANCB6— EFFECT— COMPLAINT  —  I^ACHES 
—  DBI^AY  —  ACCOUNTINQ  —  CRBmiTS  —  PAY- 
MENTS TO  INSOLVENT  MORTOAOOR— BONA 
FIDE  PURCHASER— LIS  PENDENS— NOTICE. 

1.  Where  a  mortgage  was  given  under  ao 
agreement  that  it  was  not  to  be  recorded  ex- 
cept In  case  of  default  in  payment  or  the  death 
of  either  party,  because,  if  recorded,  it  would 
injure  tbe  mortgagor's  credit  and  the  agree- 
ment was  observed  for  more  than  tour  years, 
the  mortgage,  being  withheld  to  give  the  mort- 
gagor a  False  financial  standing  and  to  deceive 
persons  dealing  with  him,  is  fraudulent  and 
void  as  to  the  mortgagor's  creditors. 

2.  Where  mortgages  on  both  realty  and  per- 
sonalty were  made  to  secure  bona  fide  debts 
in  good  faith,  and  with  no  intent  to  defraud  or 
delay  creditors,  and  were  immediately  record- 
ed, they  are  not  fraudulent  aa  to  creditors,  and 
cannot  be  set  aside,  though  the  mortgagor  was 
insolvent  at  the  time. 

I      3.  A  transfer  of  stock  in  a  boom  company  by 
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an  insolvent  In  payment  of  bona  fide  debts,  and 
without  an  intent  to  hinder  or  delay  creditors, 
is  not  fraudulent  as  to  creditors. 

4.  Where  an  insolvent  transferred  nearly  all 
of  bis  property,  consisting  of  realtyi  lumber, 
and  logging  business,  to  two  of  his  principal 
creditors,  and  deeded  his  one-half  interest  in 
a  sawmill  to  one  of  them,  under  an  unrecorded 
agreement  that  the  property  and  business  were 
to  be  managed  by  them  so  as  to  prevent  a 
sacrifice  of  It,  the  proceeds  to  be  applied  to 
payments  of  their  claims  and  advances,  and  in 
a  certain  order,  and  also  certain  judgments, 
Hens,  and  tax  claims,  the  surplus  to  be  return- 
ed to  the  insolvent,  such  transfer  and  agree- 
ment was  a  voluntary  assignment  for  the  bene- 
fit of  creditors,  and  void  because  not  executed 
as  required  by  the  statute,  though  it  did  not 
convey  all  the  insolvent's  property,  and  may 
be  set  aside  at  the  suit  of  other  creditors. 

5.  AVhere,  in  an  action  to  set  aside  transfers 
of  property  by  an  insolvent  for  trand,  in  that 
the  transfer  amounted  to  a  voluntary  assign- 
ment for  the  benefit  of  certain  creditors,  such 
transfers  and  agreement  may  be  set  aside  be- 
cause not  executed  as  required  by  the  assign- 
ment laws,  though  the  complaint  did  not 
charge,  in  so  many  words,  that  the  transac- 
tion constituted  an  nnlawful  voluntary  assign- 
ment; It  having  set  forth  the  agreement,  and 
alleged  that  all  the  transfers  were  executed  as 
parts  of  that  one  agreement,  with  the  intent 
and  purpose  of  having  all  the  property  held  in 
trust  for  the  use  and  benefit  of  the  insolvent, 
contrary  to  law. 

6.  Where  an  Insolvent  transferred  nearly  all 
of  his  property,  consisting  of  realty,  timber, 
and  a  logging  and  lumber  business,  to  two  of 
bis  principal  creditors,  who  also  bad  recorded 
mortgages  thereon,  and  deeded  his  one-half  in- 
terest in  a  Knwmill  to  one  of  them,  under  an 
unrecorded  agreement  which  amounted  to  a 
voluntary  assignment  for  the  benefit  of  certain 
creditors,  which  agreement  was  never  record- 
ed, and  the  sawmill  deed  did  not  show  the  true 
nature  of  the  transaction,  other  creditors,  who 
did  not  discover  such  agreement  until  about 
four  years  after  it  was  made,  during  which 
time  the  two  creditors  sold  the  property  and 
disposed  of  the  proceeds,  and  such  creditors 
then  used  reasonable  diligence  to  commence  an 
action  to  set  aside  the  transfers  and  agree- 
ment, their  delay  was  not  laches,  so  as  to  bar 
their  right  to  maintain  it. 

7.  The  fact  that  the  transfers  made  by  the 
agreement  were  void  did  not  avoid  prior  valid 
mortgages  of  the  transferees,  who,  on  the 
fraudulent  agreement  being  set  aside,  were  re- 
stored to  their  legal  rights  under  the  mort- 
gages. 

8.  The  mortgagees  having  taken  possession 
of  the  property  and  disposed  of  it,  other  credit- 
ors .are  entitled  to  an  accounting  of  such  dispo- 
sition, so  that  the  equity  of  redemption  might 
be  reached  and  the  proceeds  applied  to  their 
debts,  which  is  not  barred  by  a  finding  of  the 
conrt  that  the  mortgagees  managed  the  prop- 
erty In  the  ordinary  way  of  business,  and  made 
bona  fide  efforts  to  obtain  as  much  aa  possi- 
ble for  the  property,  but  the  proceeds  were  in- 
sufficient to  pay  their  mortgages,  though  they 
thought  the  property  more  than  sufficient  for 
tliat  purpose  when  they  toolc  it.  where  it  was 
agreed  that  a  detailed  accounting  would  be 
premature  until  the  right  thereto  was  settled, 
and  but  little  testimony  relating  thereto  was 
given,  since  there  had  been  no  such  accounting 
as  the  creditors  were  entitled  to. 

9.  Any  sums  paid  to  the  insolvent  mortgagor 
ont  of  the  proceeds  of  the  mortgaged  property 
should  not  be  credited  to  the  mortgagees  on  an 
accounting  therefor,  unless  actually  earned  for 
services  rendered  in  the  proper  management  of 
the  mortgaged  property. 

10.  Where  a  lis  pendens  had  been  filed,  and 
an  action  was  pending  to  set  aside  a  deed  to 
an   extent    sufficient   to    satisfy    a    Judgment 


against  the  vendor,  a  deed  to  the  purchaser 
from  the  grantee  in  the  void  deed,  with  notice 
of  the  lis  pendens  and  the  purpose  of  the  ac- 
tion, but  without  actuai  notice  of  the  claims 
of  other  creditors,  who  made  improvements  of 
the  property,  cannot  be  set  aside  at  the  suit 
of  such  other  creditors,  since  he  was  a  purchas- 
er in  good  faith  and  without  notice.  The  lis 
pendens  being  constructive  notice  only  of  the 
proceedings  in  which  it  was  filed  and  of  the 
rights  of  the  parties  therein,  it  did  not  con- 
stitute notice  of  other  claims. 

Appeal  from  circuit  court.  Wood  county; 
Charles  M.  Webb,  Judge. 

Action  by  F.  W.  Klckbusch  and  others 
against  Oharles  R.  Oorwltb  and  others. 
From  a  Judgment  in  favor  of  all  defendants 
except  one,  plaintiSs  appeal.    Reversed. 

This  Is  an  action  in  equity  by  the  plain- 
tiffs, as  Judgment  creditors  of  one  J.  B. 
Leahy,  to  set  aside  as  fraudulent  a  number 
of  mortgages,  deeds,  and  other  transfers  of 
real  and  personal  property  made  by  Leahy. 
The  transactions  Involved  were  numerous, 
and  the  testimony  voluminous;  but  the  dis- 
pute was  principally  as  to  the  proper  legal 
Inference  to  be  drawn  from  the  facts,  rather 
than  as  to  the  facts  themselves.  The  follow- 
ing facts  were  substantially  undisputed: 

This  action  was  commenced  September  6, 
1895.  The  plaintiffs  are  creditors  of  J.  B. 
Leahy  In  various  amounts,  aggregating  more 
than  $20,000,  whose  claims  accrued  In  or 
about  the  years  1889  and  1890,  and  whose 
judgments  were  entered  at  various  times  be- 
tween December,  1890,  and  April,  lS96i, 
Some  of  the  Judgments  were  not  obtained 
until  after  the  commencement  of  this  action, 
and  the  parties  were  brought  into  this  ac- 
tion on  motion  before  the  trial.  Executions 
had  been  Issued  and  returned  unsatisfied 
upon  most  of  the  Judgments  prior  to  the 
commencement  of  the  action.  In  1886,  and 
for  some  years  prior,  the  defendant  J.  £. 
Leahy  and  one  M.  P.  Beebe,  as  partners, 
were  doing  a  general  lumbering  and  logging 
business  at  Wansau,  Wis.,  owning  and  op- 
erating a  sawmill  with  a  capacity  of  eight 
or  ten  million  feet  per  year.  The  title  to 
the  mill  was  not  in  the  firm,  but  each  part- 
ner had  title  to  an  undivided  half  Interest 
therein.  In  addition  to  the  firm  business, 
Leahy  also  carried  on  an  individual  logging 
and  lumbering  business,  bis  logs  being 
manufactured  Into  lumber  at  the  same  mill. 
Henry  Corwith,  deceased,  of  Chicago,  was 
a  capitalist,  of  whom  both  Leahy  Individual- 
ly and  the  firm  of  Leahy  &  Beebe  borrowed 
large  sums  of  money  for  business  uses  In 
and  prior  to  the  years  1886,  1886,  1887,  and 
1888,  giving  security  therefor  by  way  of 
mortgages  and  contracts,  assigning  logs  or 
lumber  as  security.  One  John  Ross,  of  Oa- 
lena.  111.,  was  Corwith's  agent,  who  nego- 
tiated these  loans,  and  bad  some  Interest 
in  the  profits  of  such  loans,  and  was  fre- 
quently at  Wausaa  January  19, 1386,  Leahy 
owed  Oorwlth  on  previous  loans  $81,216.49, 
and  gave  his  note  therefor.  January  21, 
1886,  Leahy  made  a  contract  with  Oorwlth, 
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througli  Robs,  to  borrow  $20,000  additional,— 
the  money  to  be  advanced  at  Interrals  dur- 
ing the  year,— and  gave  a  mortgage  on  the 
undivided  half  of  the  mill  property  therefor; 
and  a  written  agreement  was  also  made  that 
this  mortgage  should  not  be  recorded,  ex- 
cept in  case  of  default  in  the  payments  or 
the  death  of  either  party.  Further  loang 
were  made  by  Oorwith  to  Leahy,  of  $10,000 
January  8,  1887,  and  of  flO.OOO  March  22, 
1888,  both  secured  by  contracts  giving  logs 
aa  security;  and  for  the  loan  of  January  8, 
18S7,  143  shares  of  stock  of  the  Wausau 
Boom  Company  was  assigned  to  Corwith  as 
collateral  security.  None  of  the  agreements 
above  referred  to  were  recorded  or  filed,  ex- 
cept the  mortgage  upon  the  mill,  which  was 
recorded  at  a  later  period,  as  hereinafter 
stated.  On  the  15th  of  September,  1888, 
Henry  Oorwith  died  testate,  leaving  the  de- 
fendants Charles  R.  Corwith  and  John  Oor^ 
with  his  executors,  who  duly  qualified.  On 
December  26,  1888,  Leahy  owed  James  Mc- 
Crossen  f  10,000  for  goods  purchased  at  Mc- 
Crossen's  store,  in  Wansau,  which  amount 
waa  afterwards  increased.  In  July  and  Sep- 
tember, 1890,  Leahy  purchased  pine  timber 
of  McOrossen  on  credit,  amounting  to  ^1,- 
500,  and  McOrossen  was  also  liable  as  in- 
dorser  on  Leahy's  notes  for  f20,600,  making 
Leahy's  total  indebtedness  to  McCroasen  in 
November,  1880,  $78,760.  November  13, 1880, 
McGrossen,  who  was  then  residing  and  in 
business  in  Ashland  county,  came  to  Wau- 
sau and  demanded  security  of  Leahy  for  his 
indebtedness,  and  Leahy  gave  him  a  mort- 
gage on  a  large  amount  of  lands  in  Price, 
Lincoln,  and  Oneida  counties;  also  a  chattel 
mortgage  on  his  horses,  oxen,  sleds,  and 
camp  outfits  In  the  woods;  also  a  mortgage 
on  lands  in  Marathon  county.  These  mort- 
gages covered  the  great  bulk  of  Leahy's 
property  outside  of  the  mill,  but  not  quite 
all  of  it  McCrossen  then  left  Wausau,  hav- 
ing recorded  his  mortgages,  and  returned  to 
Ashland  county.  On  November  18,  1800, 
Leahy  sent  the  foUowlnc  letter  to  Cbarles 
R.  Corwith,  at  Chicago:  "Charles  R.  Cor- 
with, Esq.,  Chicago,  IlL— Dear  Sir:  I  am  not 
satisfied  with  the  way  my  affairs  are  run- 
ning, and  would  therefore  advise  you  to 
send  that  mortgage  against  the  mill  here 
at  once,  and  have  it  recorded.  Don't  delay 
this  matter.  S«id  by  first  mail  to  register 
of  deeds,  Wausau,  Wisconsin.  Tours,  truly, 
J.  E.  Leahy."  Leahy  then  owed  the  Oor- 
with estate  about  f60,000,  for  which  it  had 
as  security  the  unrecorded  mortgage  on  the 
mill  for  $20,000,  referred  to  in  the  letter, 
and  the  various  contracts  above  referred  to. 
Cbarlea  R.  Oorwith  immediately  came  to 
Wansau,  pla'oed  the  real-estate  mortgage  on 
record,  and  saw  Leahy.  He  then  first  learn- 
ed, aa  the  court  finds,  of  the  large  indebted- 
ness to  McOrossen,  and  also  of  McCroasen's 
mortgages.  He  asked  for  security,  and  ob- 
tained, November  21,  1890v  a  second  mort- 
gage ap«B  the  real-estate  mortgaged  to  Mc- 


Crossen, and  recorded  the  same.  On  the 
following  day  he  purchased  of  Leahy  and 
I*ahy  &  Beebe  250  shares  of  Wausau  Boom 
Company  stock  at  88  cents  on  the  dollar, 
amounting  to  $11,000,  and  agreed  to  apply 
the  same  on  the  Indebtedness  of  Leahy  and 
Leahy  &  Beebe,  and  returned  to  Chicago. 

Affairs  remained  In  this  situation  until  De- 
cember 1,  1880,  when  a  meeting  was  held  at 
Wausau  between  Leahy,  McCrossen,  Charles 
R.  Corwith,  Ross,  also  Mr.  Alexander  Stew- 
art and  Mr.  W.  C.  Silverthom,  and  a  confer- 
ence had  as  to  Leahy's  affairs.  As  a  result 
of  this  meeting  an  agreement  was  executed 
on  the  following  day  known  as  the  "Tripar- 
tite Agreement"  This  agreement  was  sign- 
ed and  acknowledged  by  McCrossen,  Charles 
R.  Corwith,  and  by  J.  B.  Leahy  and  his 
wife,  and,  after  reciting  the  indebtedness  to 
McCrossen  and  Corwith,  and  the  various  se- 
curities which  had  been  executed  therefor, 
proceeds  as  follows:  "And  whereas,  all  the 
parties  to  this  instrument  have  agreed,  and 
do  hereby  agree,  that  the  said  property,  both 
real  and  personal,  shall  be  so  managed  as  to 
yield  the  greatest  amount  available  there- 
from, by  carrying  out  the  plans  of  operation 
in  the  logging  and  lumbering  business  already 
begun  for  the  present  season,  so  as  not  to 
sacrifice  thereon  by  disposing  of  the  same 
immediately  or  by  forced  sales;  and  whereas, 
said  James  McOrossen  has  not  ready  means 
to  carry  on  such  operation:  Now,  therefore, 
for  a  consideration  of  the  mutual  promises 
and  understanding  herein  contained,  it  la 
hereby  agreed  that  the  said  Charles  R.  Cor- 
with shall  have  immediate  possession  of  all 
of  the  said  property,  both  real  and  personal, 
on  following  terms  and  conditions,  namely: 
The  said  Charles  R.  Corwith  shall  continue 
on  with  the  operations  of  logging  and  lumber- 
ing already  begim,  and  shall  furnish  neces- 
sary means  and  funds  necessary  therefor; 
and  the  said  James  McCrossen  shall  have  the 
general  supervision  and  control  of  such  oiiera- 
tlons  for  the  present  time  until  the  logs  and 
timber  put  In  and  to  be  put  in,  in  all  of  the 
several  camps,  shall  be  logged,  put  In,  driven, 
sawed  and  manufactured  into  lumber,  and 
piled.  The  said  Charles  R.  Corwith  shall 
dispose  of  all  of  the  said  property  in  such  a- 
way  and  upon  such  terms  as  will  bring  the 
greatest  amount  for  all  parties  concerned 
under  that  contract  in  so  far  as  his  Judgment 
shall  dictate  and  improve,  under  the  terms, 
conditions,  and  the  intentions  of  the  parties 
expressed  and  set  forth  in  this  hutrument; 
and  the  proceeds  thereof  shall  be  applied  by 
the  said  Corwith  upon  the  following  named 
Indebtedness  and  advances,  and  In  order  as 
follows:  First  for  the  said  payment  of  the 
five  last-named  promissory  notes  mentioned 
in  the  list  of  notes  in  the  indebtedness  of 
said  J.  B.  Leahy  to  said  James  McCrossen, 
amounting  In  the  aggregate  to  twenty  tboa- 
sand  five  hundred  dollars,  with  Interest  there- 
on; second,  the  said  payment  and  reimburse- 
ment to  the  said  Charles  R.  Corwith  for  all 
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til*  funds  aad  mooeys  to  be  advanced  and 
paid  by  him  from  this  time  forward  In  carry- 
inf  on  Mkl  logging  and  lumbering  business, 
as  hereinbefore  set  forth,  together  with  In- 
terest thereon  at  the  rate  of  eight  per  cent 
per  annum,  and  Including  any  and  all  funds 
which  may  be  necessary  for  him  to  advance 
to  discharge  any  and  all  taxes,  judgments, 
and  liens  upon  any  or  all  of  the  property 
mentioned  in  any  of  the  said  securities  which 
may  be  prior  thereto,  and  Including  any  and 
all  taxes  which  may  be  necessary  to  pay  here- 
after upon  any  of  the  said  property  before 
the  same  Is  disposed  of;  third,  payment  of 
the  said  indebtedness  of  the  said  Leahy  to 
the  said  McCrossen  as  hereinbefore  set  forth 
and  not  already  provided  for,  by  the  payment 
of  the  Bald  five  notes,  amounting  to  twenty 
thousand  Are  hundred  dollars  ($20,500),  and 
Interest,  as  aforesaid;  fourth,  to  the  payment 
of  tha  said  Indebtedness  of  the  said  J.  E. 
Leahy  to  said  Charles  B.  CSorwlth,  hereinbe- 
fore mentioned  and  set  forth;  fifth,  the  pay- 
ment to  the  said  J.  B.  Leahy,  or  his  repre- 
sentative and  aasigna,  of.  any  surplus  which 
may  remain  after  their  imbursement  and  pay- 
ment hereinbefore  provided  for.  And  it  Is 
further  agreed  that  the  said  McCrossen  shall 
furnish  the  said  Corwlth  regular  reports  of 
the  operations,  moneys  received  and  dis- 
bnrsed  thereon,  and  of  the  conditions  of  said 
<«)eratlon8,  and  the  said  McCrossen  shall  be 
allowed  and  paid  a  reasonable  amount  tor 
his  services  according  to  the  time  actually 
devoted  thereto.  And  it  is  further  under- 
stood and  agreed  tliat  said  McCrossen  and 
the  said  Charles  R.  Corwlth  may  each  take 
for  themselves  such  of  the  said  property  here- 
inbefore mentloaed  and  referred  to  as  they 
may  agree  upon,  to  be  applied  upon  their 
several  sums  of  Indebtedness,  respectively, 
at  a  fair  and  reasonable  valuation  and  price 
therefor.  And  in  consideration  of  the  prem- 
ises tho  said  J.  E.  Leahy  does  hereby  grant, 
sell,  transfer,  and  quitclaim  to  said  James 
McCrossen  and  Charles  R.  Corwlth,  and  to 
their,  and  each  of  their,  heirs,  executors,  rep- 
resentatives, and  assigns,  all  his  (the  said  J. 
B.  Leahy's)  right,  title,  claim,  and  Interest 
whatsoever  in  and  to  all  and  each  and  every 
piece  and  parcel  of  the  said  real  estate  men- 
tliHied  in  the  said  several  mortgages,  securi- 
ties, and  instruments.  Likewise  the  said  J. 
E.  Leahy  hath  and  doth  hereby  sell  and 
transfer  to  the  said  James  McCrossen  and 
Charles  B.  Corwlth  all  and  each  and  every 
piece  of  personal  property  mentioned  and 
referred  to  in  said  documents.  And,  for  the 
purpose  of  the  conveyance  of  said  real-estate 
property  above  referred  to,  Mary  D.  Leahy, 
wife  of  said  3.  K.  Leahy,  Joins  with  her  hus- 
band in  the  signing  and  execution  of  this  in- 
strument, and  conveys  all  her  right,  title, 
and  Interest  In  said  property  to  the  same 
grantees  aforesaid."  This  agreement  never 
was  recorded.  Upon  the  following  day  (De- 
cember S,  18B0)  Leahy  and  wife  deeded  to 
Charles  B.  Corwlth  the  undivided  half  of  the 


sawmill  for  the  agreed  price  of  |15,000,  which 
was  to  be  applied  on  Leahy's  Indebtedness  to 
the  Corwlth  estate.  A  part  of  the  Beebe  In- 
terest In  the  mill  had  been  acquired  by  the 
Corwlth  estate  before  this  time,  and  Imme- 
diately McCrossen  and  Corwlth  took  posses- 
sion of  the  moilgaged  property,  and  t<x  two 
years  logged  the  mortgaged  lands,  driving 
the  same  to  the  mill  aforesaid,  and  manu- 
factured the  same  Into  lumber  and  sold  it; 
Corwlth  advancing  the  necessary  money  to 
carry  on  the  business,  and  to  pay  taxes,  judg- 
ments, and  prior  liens  referred  to  In  the  tri- 
partite agreement  Corwlth  received  the 
money  for  lumber  sold  In  the  business,  and 
at  the  close  of  the  second  year's  business  he 
first  paid  the  notes  of  |20,500  on  which  Mc- 
Crossen was  Indorser.  Then  he  paid  the 
moneys  advanced  by  himself  for  expenses  of 
the  business  and  the  discharge  of  taxes,  judg- 
ments, and  prior  liens,  after  which  there  was 
left  In  his  hands  92,062.62  in  money,  together 
with  some  of  the  mortgaged  property  still  re- 
maining unsold,  all  of  which  he  turned  over 
to  McCrossen.  ICcOrossen  applied  the  (2,- 
052.62  on  his  indebtedness,  sold  the  remain- 
ing property  fr<Hn  tlms  to  time,  and  realised 
therefrom  about  16,000,  making  $8,070.73, 
which  he  indorsed  on  Leahy's  notes.  Mc- 
Crossen also,  by  agreement  with  Leahy,  took 
back  8(»ne  scattering  uncut  pine  timber  which 
he  (McCrossen)  bad  sold  Leahy  on  credit,  and 
allowed  him  $8,000  therefor  upon  his  Indebt- 
edness. He  also  foreclosed  the  mortgage  on 
the  Marathon  county  lands,  and  realized  $1,- 
763^  on  sale  thereof,  and  there  remained 
due  him  over  $36,000  after  all  said  securities 
had  been  exhausted.  In  February,  1893,  the 
sawmill  was  sold  to  the  defendant  the  Jacob 
Mortenson  Lumber  Company,  and  0>rwith  re- 
ceived $6,000  on  such  sale  for  the  undivided 
one-half  th»«af  deeded  to  him  by  Leahy, 
December  3,  1880.  The  Mortenson  Lnmber 
Ck>mpany  had  no  actnal  notice  of  any  defect 
in  Gorwith's  title,  and  it  went  Into  Immedi- 
ate possession  of  the  mill,  and  made  exten- 
sive Improvements  therein  at  large  expense 
prior  to  the  commencement  of  this  action. 
Leahy  was  unquestionably  hopelessly  Insol- 
vent when  the  mortgages  and  conveyances  of 
November  and  December,  1890,  were  made. 
On  November  21,  1890,  L«ahy  also  owned  an 
undivided  one-half  of  six  city  lots  In  Wausau, 
the  other  half  being  owned  by  the  defendant 
M.  A.  Leahy;  and  on  that  day  he  deeded  his 
Interest  In  the  lots  to  the  defendant  Henry 
G.  McCrossen,  and  received  MoCrosscn's  note 
for  $800  in  payment  therefor,  which  note 
was  never  paid.  Leaby  afterwards  transfer- 
red the  note  to  his  wife,  Mary  D.  Leahy,  for 
$800  (which  sum,  however,  was  not  shown  to 
have  been  derived  from  her  separate  estate) ; 
and  in  March,  1804,  Henry  O.  McCrossen 
deeded  the  lots  to  Mary  D.  Leahy,  and  took 
back  his  note.  Mary  D.  Leahy  afterwards 
conveyed  the  lots  to  various  innocent  pur- 
chasers, and  nsoelved  tha  pcoceeds  of  safib 
oonveyaium         □  giti^ed  by  GOOglC 
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Tbe  plaintiffs  attacked  aa  fraudulent  the 
original  mortgage  on  the  mill  given  bj  Leahy 
to  Corwlth  in  18S6,  tbe  deed  of  tbe  same  of 
December  8,  1880,  and  the  subsequent  deed 
to  tbe  Mortenson  Lumber  Co.;  also  tbe  trans- 
fer of  tbe  boom  stock  to  Charles  R.  Corwitb; 
also  tbe  mortgagee,  both  real  and  chattel, 
made  by  Leahy  to  McCrossen  and  Corwlth 
in  November,  1890;  also  tbe  tripartite  agree- 
ment of  December  2,  1860;  also  the  transfer 
of  the  city  lots  to  Henry  O.  McCrossen  No- 
vember 21,  1880.  Tbe  court,  however,  found 
that  all  the  transactions  attacked  were  en- 
tered Into  in  good  faith  and  were  free  from 
fraud,  and  that  the  complaint  should  be  dis- 
missed as  to  all  tbe  defendants,  except  as  to 
tbe  defendant  Mary  D.  Leahy,  and  that  aa 
to  her  the  plaintiffs  might,  if  they  desired, 
have  a  Judgment  requiring  her  to  account 
for  any  part  of  the  proceeds  of  sales  of  tbe 
city  lots  as  were  still  In  her  hands.  Judg- 
ment was  entered  in  accordance  with  the 
findings,  and  the  plaintiffs  appeal. 

Brown  &.  Pradt,  Mylrea  &  Bird,  Thompson, 
Horshow  &  Thompson,  and  Bump,  Kreutxer 
&  Rosenberry,  for  appellants.  Ryan,  Hurley 
&  Jones,  for  respondents. 

WmSLOW,  J.  (after  stating  the  facts).  A 
previous  creditors'  bill  seeking  to  set  aside 
as  fraudulent  the  mortgage  and  subsequent 
deed  of  Leahy's  half  of  the  sawmill  property 
was  before  this  court  in  the  case  of  CX>llins 
▼.  Corwlth,  94  "Wis.  514,  69  N.  W.  348.  It 
was  there  held,  In  accordance  with  the  deci- 
sion of  the  trial  court  upon  evidence  less  full 
than  that  now  before  us,  that  the  mortgage 
was  fraudulent  as  to  creditors,  because  with- 
held from  record  for  years  pursuant  to 
agreement  of  the  parties,  for  the  purpose  of 
giving  Leahy  a  false  financial  standing,  and 
that  the  deed  of  December  3,  1890,  to  Charles 
R.  Corwitb  was  simply  one  part  of  an  entire 
transaction  which  constituted  an  assign- 
ment for  the  benefit  of  creditors,  and  was 
void  because  not  executed  as  required  by 
law;  following  the  rule  laid  down  in  Winner 
V.  Hoyt,  66  Wis.  227,  28  N.  W.  880,  and  sub- 
sequent cases  along  tbe  same  line.  While 
this  former  decision  is  in  no  sense  res  ad- 
judicate in  the  present  case.  It  concerns  tbe 
same  transaction,  and  is  founded  upon  much 
the  same  evidence,  and  is  entitled  to  consid- 
erable weight  Certainly,  if  a  different  con- 
clusion Is  now  to  be  reached,  it  should  be 
because  a  substantially  different  case  is  pre- 
sented by  the  evidence.  Instead  of  this, 
however,  the  evidence  now  before  us  makes 
the  fraudulent  character  of  the  mortgage  in 
1886  plainer  than  before.  The  agreement  not 
to  record  tbe  mortgage  was  made  in  writing. 
It  was  observed  for  more  than  four  years. 
The  reason  was,  according  to  Leahy's  own 
statement,  that  if  recorded  it  would  injure 
his  credit  In  the  matter  of  hiring  men  and 
teams  in  the  woods  and  at  the  mill.  The 
reason  given  Is  an  entirely  consistent  and 


probable  one,  and  in  fact  abont  the  only 
probable  reason  for  such  a  course.  The  tes- 
timony of  the  various  plaintiffs  shows  tliat 
they  gave  Leahy  credit  on  the  strength  of 
his  apparent  ownership  of  the  mill,  and  that 
they  had  no  knowledge  of  the  mortgage. 
We  perceive  no  escape  from  the  conclusion 
that  the  mortgage  was  withheld  from  record 
by  agreement  of  the  parties  for  the  very  pur- 
pose of  giving  Leahy  a  false  financial  stand- 
ing, and  to  deceive  persons  dealing  with  him, 
and  hence  was,  under  well-settled  principles, 
fraudulent  as  to  creditors  so  deceived.  Blen- 
nerhassett  t.  Sherman,  106  U.  S.  100,  26  L. 
Ed.  1080;  Collins  v.  Corwlth,  supra;  Evans  r. 
Langhton,  69  Wis.  188,  88  N.  W.  573. 

This  mortgage,  then,  being  void  as  to  the 
plaintiffs,  we  come  next  to  tbe  consideration 
of  tbe  real-estate  and  chattel  mortgages  of 
November  13  and  21,  1890,  to  McCrossen  and 
Corwlth,  and  the  transfer  of  the  boom  stock 
of  November  22,  1890.  While  tbe  considera- 
tion for  these  transfers  was  attacked  in  the 
plaintiffs'  complaint,  the  evidence  showed  be- 
yond dispute  that-  the  Indebtedness  which 
they  were  given  to  secure  was  bona  fide, 
and  the  court  so  found.  The  court  also 
found  that  these  mortgages  and  transfers 
were  all  made  in  good  faith,  and  with  no  in- 
tent to  defraud  or  delay  creditors.  While  it 
may  be  true  that  there  was  evidence  In  tbe 
case  pointing  to  a  different  conclusion,  still 
we  are  unable  to  say  that  the  conclusion 
reached  by  the  court  is  against  tbe  clear 
preponderance  of  the  evidence.  The  facts 
that  the  mortgages  were  made  to  secure  bona 
fide  debts;  that  the  creditors  had  a  right  to 
collect  or  secure  such  debts,  even  though 
Leahy  was  insolvent;  that  they  at  once  re- 
corded their  mortgages,— are  all  cogent  facts 
in  favor  of  tbe  conclusion  reached  by  the 
trial  court  and  doubtless  had  great  weight 
For  the  reasons  already  stated,  we  are  com- 
pelled to  afllrm  the  conclusions  of  the  trial 
court  as  to  the  validity  of  the  transactions 
of  November  13,  21,  and  22,  1890,  Including 
tbe  transfer  of  the  boom  stock.  But  what- 
ever hope  Leahy  may  have  had  in  Novem- 
ber of  continuing  his  business  and  dischar- 
ging his  obligations  In  the  usual  way,  that 
hope  evidently  disappeared  when  he  arranged 
the  meeting  of  December  1st  following.  This 
meeting  was  attended  by  Corwitb,  Ross,  Mc- 
Crossen, Leahy,  and  two  friends  of  Leahy. 
At  this  time  it  was  recognized  by  all  that 
Leahy's  affairs  were  in  such  a  desperate 
situation  that  he  could  continue  business  on 
his  own  account  no  longer;  and  the  question 
presented  was,  how  could  the  business  be 
conducted,  and  Corwlth  and  McCrossen  paid, 
and  have  something  left  for  Leahy?  Large 
advances  of  money  would  be  necessary,  and 
it  was  evident  that  Corwlth  was  the  only  per- 
son who  was  able  to  make  tbe  advances. 
The  result  of  this  conference  was  the  ex- 
ecution of  the  tripartite  agreement,  and  the 
deed  of  the  undivided  lialf  of  the  mill  prop- 
erty to  Corwlth.    That  tbe  execution  of  tbe 
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deed  last  named  was  part  and  parcel  of  (be 
transaction  Is  to  ns  clearly  evident  from 
the  testimony,  although  the  trial  court  found 
that  it  was  an  Independent  transaction. 
Every  indication  points  to  the  conclusion 
that  the  whole  transaction  was  one,— the 
situation  of  the  parties,  the  problem  which 
they  were  endeavoring  to  solve,  the  joining 
of  both  Interests  in  the  tripartite  agreement, 
the  close  proximity  In  point  of  time,  and 
many  other  facts  too  numerous  to  mention 
in  detail.  Again,  Leahy  so  testified  upon 
the  trial  of  the  Collins  and  Corwlth  Case, 
and,  although  he  changed  his  testimony  some- 
what upon  the  present  trial,  he  was  obliged 
to  admit  substantially  in  this  case  that  the 
deeding  of  the  mill  was  part  of  the  talk; 
and,  while  both  Leahy  and  Corwlth  now  deny 
that  it  was  agreed  that  Leahy  should  have 
the  mill  back  after  the  Corwlth  debt  was 
paid,  they  both  admit  that  it  was  under- 
stood that  be  (Leahy)  should  have  the  first 
chance  to  purchase  it,  but  no  price  was  fix- 
ed. Giving  the  testimony  all  reasonable 
weight  so  far  as  it  tends  to  support  the 
conclusion  of  the  trial  court  on  this  point, 
we  still  conclude  that  the  overwhelming 
weight  of  the  direct  evidence  as  well  as  of 
the  circumstantial  evidence  shows  that  the 
transactions  of  December  Ist,  2d, '  and  3d 
were  all  one.  Reaching  this  conclusion, 
there  can  be  no  doubt  of  the  legal  Inference 
which  must  follow,  and  that  Is  that  the 
entire  transaction  constituted  a  voluntary  as- 
signment for  the  benefit  of  certain  creditors, 
which  Is  Told  because  not  executed  as  the 
statute  requires.  The  terms  of  the  tripartite 
agreement  are  too  plain  to  admit  of  reasona- 
ble controversy  on  this  point  There  was  a 
transfer  of  some,  though  not  all,  of  the 
debtor's  property.  There  were  certain  trusts 
named  In  the  transfer.  There  were  trustees. 
There  were  creditors  besides  Oorwith  and 
McCrossen  to  be  paid,  namely,  the  holders  of 
Judgments  and  liens  and  tax  claims.  There 
was  provision  for  the  reversion  of  the  mu- 
plus  to  Leahy.  This  combines  all  the  ele- 
ments of  a  voluntary  assignment  It  was 
not  necessary  that  all  of  the  debtor's  prop- 
erty should  be  conveyed.  Jameson  v.  Maxcy, 
91  Wis.  563,  65  N.  W.  482. 

But  It  Is  said  that  the  transaction  was 
not  attacked  on  this  ground  in  the  com- 
plaint but  only  on  the  ground  of  actual 
fraud,  and  hence  that  it  cannot  be  set  aslde^ 
even  If  It  be  In  violation  of  the  assignment 
law,  because  no  such  issue  has  been  raised. 
While  the  complaint  does  not  charge  in  ao 
many  words  that  the  transaction  constituted 
an  unlawful  voluntary  assignment  It  sets 
forth  the  tripartite  agreement  in  full,  and 
contains  the  general  allegation  that  all  the 
■aid  transfers  were  executed  as  parts  of  one 
transaction,  with  the  Intent  and  purpose  of 
having  all  the  property  held  In  tmst  for 
the  use  and  benefit  of  said  Leahy  contrary 
to  law;  and  we  think  this  allegation  amply 
snfllclent  to  cover  the  proposition. 


The  transfers  of  December  2  and  3,  1890, 
were  .'therefore  constructively  fraudulent 
and  void  as  to  creditors,  although  not  taint- 
ed with  actual  fraudulent  intent  But  it  is 
said  that  by  delaying  the  commencement  of 
this  action  for  nearly  five  years  after  the 
transfer,  during  which  time  the  property 
has  been  sold  and  disposed  of,  the  plaintiffs 
have  been  guilty  of  laches  which  should 
equitably  bar  this  action.  The  argument 
would  be  strong,  had  the  plaintiffs  any 
knowledge  or  means  of  knowledge  of  the 
character  of  the  transaction  of  December 
2  and  3,  1880.  The  tripartite  agreement 
was  never  recorded.  The  deed  of  the  undi- 
vided half  of  the  mill  was  recorded,  but 
contained  no  hint  of  the  real  transaction. 
It  is  true  that  the  defendants  McOrossen 
and  Oorwith  were  In  possession  of  the  real 
and  personal  property  mortgaged  In  No- 
vember, 1800,  but  they  had  recorded  mort- 
gages covering  such  property,  and  there 
was  nothing  to  Inform  the  plaintiffs  that 
they  were  In  possession  in  any  other  ca- 
pacity than  as  mortgagee&  The  tripartite 
agreement  did  not  become  known  to  any  of 
the  plaintiffs  until  it  came  out  in  the  course 
of  the  testimony  of  Mr.  Leahy  taken  in  the 
case  of  Collins  v.  Corwlth,  some  time  in 
the  year  1893  or  1894.  At  that  time,  of 
course,  the  Collins  Case,  Involving  similar  is- 
sues, was  as  yet  undecided.  After  the  dis- 
covery was  made,  reasonable  diligence 
seems  to  have  been  used  in  the  commence- 
ment of  this  action.  The  number  of  trans- 
actions involved,  the  difllcnlty  of  obtaining 
facts  in  the  control  of  adverse  parties,  and 
the  fact  that  both  Charles  R.  Corwlth  and 
John  Corwlth  were  nonresidents  of  the  state 
and  rarely  here,  all  tended  to  embarrass  and 
delay  the  plaintiffs  in  commencing  their  ac- 
tion; but  It  was  finally  commenced  In  Sep- 
tember, 1895,  and  we  cannot  say  that  the 
delay  constituted  laches  under  the  circum- 
stances. 

The  fact  that  the  transfers  attempted  to 
be  made  by  the  tripartite  agreement  are 
void  does  not  however,  avoid  the  prior 
valid  mortgages.  The  fraudulent  agreement 
being  set  aside,  the  grantees  are  restored  to 
their  legal  rights  under  the  mortgages. 
Bump,  Fraud.  Conv.  (4th  Ed.)  t  484.  From 
these  conclusions  It  necessarily  results  that 
the  plaintifrs  were  entitled  to  an  account- 
ing at  the  hands  of  the  mortgagees  of  the 
disposition  made  by  them  of  the  mortgaged 
property,  to  the  end  that  the  equity  of  re- 
demption therein  may  be  reached  and  ap- 
plied to  the  satisfaction  of  the  plaintiffs' 
jadgments.  But  it  is  said  that  the  court  has 
found  that  this  equity  was  of  no  value.  It 
is  true  that  there  is  a  finding  to  the  effect 
that  sufilcient  evidence  was  introduced  to 
prove  the  fact  that  the  bnslnesa  was  con- 
ducted in  the  ordinary  way  of  business,  and 
that  Corwlth  and  McCrossen  made  a  bona 
fide  effort  to  obtain  from  the  property  as 
much  as  possible  over  and  above  necessary 
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espensea,  and  tbat  tbe  net  proceeds  were 
all  applied  towards  the  payment  of  the  In- 
debtedness to  McCroBsen,  and  it  Is  a  fact 
that  such  proceeds  were  Insufficient  for  tbat 
purpose;  but  it  further  appeara  that  the  par- 
ties agreed  that  It  would  be  premature  to 
go  into  a  detailed  account  of  tbe  moneys  re- 
ceived or  expenses  Incurred  until  after  tbe 
question  of  the  right  to  an  accounting  was 
settled,  and  tbat  therefore  no  accounting 
was  In  fact  bad  and  very  little  testimony 
Introduced.  We  cannot  regard  this  sum- 
mary disposal  of  tbe  question  upon  mere 
general  statements  as  to  the  manner  of 
conducting  the  business  as  in  any  way  con- 
dnsive  or  satisfactory.  Such  statements  are 
easily  made,  and  very  intangible  and  hard 
to  meet  The  evidence  showed  tbat  both 
Leahy  and  the  mortgagees  considered  tbe 
property  of  greater  value  than  the  amount 
of  tbe  claims  for  which  it  was  transferred 
at  tbe  time  the  transfer  was  made,  and  tbat 
there  would  be  a  substantial  residuum  for 
Leahy.  The  plaintiffs  are  entitled  to  a 
full  and  fair  accounting  to  ascertain  what 
the  facts  are^  and  this  they  have  not  had. 
It  may  not  be  wise  or  practicable  to  lay 
down  exsct  rules  in  advance  upon  which  the 
kccountlng  la  to  be  conducted,  but  tbe  ac- 
tion being  in  equity,  and  tbe  defendants  not 
being  chargeable  with  actual  fraudulent  in- 
tent, equitable  principles  must  prevail.  Gen- 
erally it  may  be  said  that  they  will  be 
chargeable  with  the  property  which  they  re- 
ceived, and  which  has  been  retained  by 
them  without  sale,  at  its  reasonable  value: 
and,  as  to  such  property  as  they  have  sold, 
they  should  be  charged  such  sums  as  In  a 
diligent  prosecution  of  tbe  business  they 
realized,  or  ought  to  have  realized,  there- 
from. Their  duty  certainly  was  to  realize 
all  from  the  property  sold  that  could  be 
realized  by  pmdent  business  men  in  tha. 
course  of  a  reasonably  diligent  management 
of  the  business.  They  will  be  entitled  to 
credit  for  the  sums  necessarily  paid  to  pre- 
serve tbe  property  and  relieve  It  from  liens. 
as  well  as  the  expenditures  reasonably  and 
necessarily  incurred  in  the  management  of 
tbe  business  in  tbe  manner  above  stated. 
If,  as  the  evidence  seems  to  show,  any  sums 
have  been  paid  to  Leahy  from  the  proceeds, 
they  will  not  be  entitled  to  credit  there- 
for, unless  It  appear  tbat  Leahy  actually 
earned  tbe  same  by  services  rendered  for  tbe 
defendants  In  the  proper  management  of  tbe 
business.  Under  these  general  rules,  it  is 
not  believed  tbat  there  can  be  serious  diffi- 
culty in  tbe  proper  statement  of  the  account. 
As  to  tbe  claim  that  the  Mortenson  Lum- 
ber Company  purchased  tbe  undivided  half 
of  tbe  mill  witb  notice  of  the  claims  of  the 
plaintiffs,  and  hence  that  their  conveyance 
can  be  set  aside  in  this  action,  we  find  no 
occasion  to  set  aside  tbe  conclusions  of  tbe 
trial  court  in  that  regard,  to  the  effect  that 
said  company  purchased  in  good  faith  with- 
out notice.    No  claim  bad  been  made  by  any 


of  ,the  plaintiffs  against  tbla  property  at 
tbe  time  of  their  purchase.  It  Is  true  that 
when  tbe  company  purchased  the  prop&tj 
tbe  Collins  suit  was  pending,  brought  to  set 
aside  tbe  Corwith  mortgage  and  deed  as 
fraudulent  as  against  creditors,  and  that  a 
Us  pendens  was  then  oo  flle,  and  that  tbeir 
abstracts  showed  the  filing  of  tbe  Us  pend- 
ens, describing  tbe  action  as  an  action  to  set 
aside  tbe  mortgage.  These  facts  the  com- 
pany's officers  knew.  Tbe  object  of  the  Ool- 
Uns  suit  was  simply  to  set  aside  the  Cbr- 
witb  mortgage  and  deed  to  an  extent  suffi- 
cient to  satisfy  OoUins'  Judgment  against 
Leahy,  amounting  to  about  $l,00a  Of 
course,  the  Mortenson  Lumber  Oompany 
took  tbe  risk  of  any  recovery  in  the  Col- 
lins action,  because  they  had  actual  notice 
of  the  pendency  and  purpose  of  tbe  action, 
and  their  conveyance  was  recorded  after  the 
filing  of  the  Us  pendens.  But,  as  tbe  court 
found  on  sufficient  evidence,  they  had  no 
actual  notice  of  any  claims  by  these  plain- 
tiffs as  to  tbe  prc^erty;  and  so  the  question 
is,  did  tbe  filing  of  tbe  Us  pendens  in  the 
Collins  Case,  or  tlie  actual  knowledge  of 
tbat  case  possessed  by  the  company,  consti- 
tute such  notice  of  the  possible  claims  of 
other  possible  creditors  tbat  they  could  not 
acquire  'a  good  title  as  against  such  cred- 
itors? We  think  this  must  be  answered  in 
the  negative.  Tbe  Us  iiendens  itself  is  con- 
structive notice  only  of  the  proceedings  in 
the  action  in  which  it  is  filed,  and  of  tlie 
rights  of  the  parties  to  that  action.  Bev. 
St  1898.  {  8187;  Stout  v.  Mercantile  Cb.  (W. 
Va.)  28  S.  B.  571.  Did  the  actual  knowledge 
which  tbe  Mortenson  Oompany  bad  that  Col- 
lins bad  brought  action,  claiming  tbat  tlie 
Corwith  deed  was  fraudulent,  as  matter  of 
law,  prevent  the  company  from  becoming 
purchasers  in  good  faith?  Certainly  tbe  fact 
was  competent  proof  on  the  subject,  and 
might,  in  connection  witb  other  facts,  con- 
stitute notice  which  should  have  put  tbe 
purchaser  upon  inquiry,  but  we  do  not  think 
that  it  can  be  held  conclusive.  The  fact 
that  the  company  immediately  spent  at  least 
$8,000  in  improvements  on  the  mill  is  a  cir- 
cumstance properly  to  be  considered  on  tbe 
question  of  good  faith,  as  well  as  the  fact 
that  they  were  advised  by  their  attorneys 
who  examined  tbe  abstract  tbat  the  title 
was  good.  Upon  the  whole  case,  we  are  un- 
able to  say  tbat  the  finding  of  the  court  upon 
this  question  is  erroneous.  But  Corwith, 
having  received  $6,000  for  the  undivided 
half  of  tbe  mUI  upon  sale  thereof  to  tbe 
lumber  company,  and  having  no  vaUd  Hen 
thereon  or  title  thereto  as  against  these 
plaintiffs,  must  be  held  liable  to  account  for 
the  same  in  this  action,  except  for  such  part 
thereof,  if  any,  as  be  has  paid  to  discbarge 
the  Collins  debt 

As  to  the  transfer  of  tbe  city  lots  to  Hen- 
ry McCrossen,  we  are  unable  to  say  tbat  the 
conclusions  of  the  trial  court  were  contrary 
to  the  evidence.    A  discussion  of  tbe  evl- 
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dMice  on  this  point  would  scarcely  b«  profit- 
aMe.  As  to  the  defendants  Corwltb,  James 
McCtoBsen,  and  J.  EI  Leahy,  the  Jndgment  Is 
reversed,  and  the  action  remanded  for  fur- 
ther proceedings  In  accordance  with  this 
opinion,  with  disbursements  and  clerk's  fees 
to  be  taxed  against  said  respondents,  but 
no  attorney's  fees.  As  to  the  remaining  de- 
fendants the  Judgment  is  afflrmed,  without 
costs. 

BAROEEi^,  J.,  took  no  part 


STATE!  ex  rei.  E»AN  t.  SOHRAM. 

(Snpreme  Conrt  ol  Minneaota.     Feb.  8,  1901.) 

VIIXAOB  11AKSHAI.-DI3CHAROB-OOMPBNBA- 
TION. 

1.  Under  the  provisions  of  chapter  10,  Gen. 
St.  1894.  a  Tillage  council  may  appoint  and 
discbarge  a  village  marslial  by  the  mere  vote 
ot  a  roajority  on  motion,  and  without  the  adop- 
tion of  a  regular  ordinance,  by-law,  or  resolu- 
tion. 

2.  Sncb  village  marshal  Is  a  public  officer, 
and  as  such  must  qualify  by  executing  the  oath 
prescribed  by  law. 

3.  The  fact  that  such  appointee  actually  per- 
formed services  as  such  doet)  Dot  entitle  blm  to 
the  emoluments  as  a  de  facto  officer. 

(Syllabus  br  the  Oonrt.) 

Appeal  from  district  court,  Sibley  county; 
Francis  Cadwell,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
James  Bgan,  against  John  N.  Schram.  From 
an  order  directing  the  issuance  of  a  peremp- 
tory writ,  defendant  appeals.    Berersed. 

F.  G.  Irwin,  for  appellant.  W.  H.  Lee- 
man  and  Charles  Joyce,  tor  respondent 

LJBWIS,  J.  Mandamus  proceedings  to  com- 
pel the  president  of  the  village  of  Green  Isle 
to  sign  an  order  to  one  Bgan  for  a  month's 
salary  aa  village  marshal.  Defense  that 
Egan  never  was  duly  appointed,  and  never 
qualified  by  taking  the  oath.  From  an  order 
directing  the  Issuance  of  a  peren^)tory  writ 
defendant  appeals. 

1.  The  record  shows  that  the  following 
proceedings  took  place  in  reference  to  Bgan 
as  marshal:  "The  application  of  James- Egan 
for  the  position  of  marshal  of  the  village,  at 
a  salary  of  $36  per  month,  was  presented, 
and  on  motion  such  application  was  accepted, 
and  Thomas  Horan  discharged;  and  James 
Egan  was  instmcted  to  start  at  8  o'clock  on 
the  morning  of  Apr.  8rd,  1900,  and  act  as 
nuurstaal  ot  the  village  of  Green  Isle.  Lee, 
Tracy,  and  McMahon  voted  'Yes,'  and  Mr. 
Schram,  president  and  Shaughnessy  voted 
'No.'"  Was  this  the  proper  proceeding  to 
appoint  the  village  marshal,  or  should  It  have 
been  done  by  ordinance,  rule,  or  by-law? 
Section  1224,  Gen.  St  1894,  reads  aa  follows: 
"The  president  the  three  trustees,  and  the 
recorder  shall  be  the  village  council  of  said 
viUnfle.  any  three  of  whom  shall  constitute  a 
quorum  for  the  transaction  of  any  buainesa. 


and  shall  hare  full  power  and  authority  to 
enact  adopt  modify,  enforce,  and,  from  time 
to  time,  amend  or  repeal  all  such  ordinances, 
rules,  and  by-laws  as  they  shall  deem  ex- 
pedient for  the  following  purposes,  via." 
Under  this  section,  following  the  "viz.,"  are 
29  beads  or  aubdivlslons,  and  the  eighteenth 
reads  aa  follows:  "To  choose  a  village  mar- 
shal and  to  remove  him  at  will,  to  prescribe 
his  duties,  and  to  fix  his  compensation  for 
■ervlces."  Section  1267  provides  how  ordi- 
nances, rules,  and  by-laws  shall  be  enacted. 
They  are  required  to  be  published  or  posted, 
and  it  takes  from  one  to  two  weeks.  The 
twenty-eighth  subdivision  granta  the  power 
to  ordain  and  establish  such  ordinances  and 
by-laws  as  the  village  council  may  deem  ex- 
pedient for  the  government  and  good  order  of 
the  village.  Considering  section  1224  and  Its 
29  subdivisions  together  with  the  other  pro- 
visions referred  to,  we  are  of  the  opinion 
that  the  selection  and  appointment  of  a  vil- 
lage marshal  was  not  Intended  to  be  Included 
within  that  class  of  governmental  regula- 
tions which  should  be  established  as  a  formal 
code  of  laws,  by  ordinance,  resolution,  or  by- 
laws. The  marshal  is  expressly  made  a  crea- 
ture of  the  council.  He  may  be  removed  at 
will  and  without  cause,  and  although  the 
language  of  section  1224,  In  a  general  way, 
Implies  that  the  action  of  the  council  in  ref- 
erence to  the  village  marshal  may  be  taken 
by  ordinance,  yet  the  spirit  and  purpose  of 
the  whole  chapter  indicate  that  such  method 
Is  not  the  exclusive  one.  The  appointment 
of  Bgan  was  therefore  valid;  his  predeces- 
sor having  been  removed,  and  he  having  been 
selected  by  a  majority  of  the  members  of 
the  council. 

2.  The  record  shows  that,  although  properly 
appointed  village  marshal,  Bgan  never  execut- 
ed and  filed  the  usual  oath.  Section  6634  re- 
quires tbat  every  person  elected  or  appointed 
to  any  public  office,  whether  executive,  legis- 
lative, or  Judicial,  all  county  and  local  officers, 
etc.,  shall,  before  entering  upon  the  discharge 
of  their  official  duties,  take  and  subscribe  an 
oath;  and  the  question  simply  is  whether  the 
marshal  is  a  village  officer.  Such  an  office  is 
not  mentioned  in  the  list  composing  village 
officers  as  set  forth  In  section  1219,  and,  be- 
ing made  by  subdivision  18  of  section  1224  a 
mere  creature  of  the  council  there  is  some 
ground  for  the  argument  that  he  is  simply  a 
hired  man,  who  can  be  set  to  work  at  any- 
thing the  council  may  choose,  and  that  he 
does  not  rise  to  the  dignity  of  even  an  officer 
of  the  peace.  But  although  the  statute  is 
silent  as  to  his  duties,  yet  the  council  shall 
prescribe  his  duties;  and  the  term  "marshal" 
has  such  a  well-understood  meaning,  by  com- 
mon usage,  those  duties  could  only  be  pre- 
scribed for  such  officer  by  the  council  which 
are  within  the  limits  usually  delegated  to  and 
discharged  by  a  police  officer  or  a  village  con- 
stable. The  fact  that  the  legislature  has  del- 
egated to  the  village  coundl  the  duty  of  de- 
fining bis  duties  would  not  of  Itself  deprive 
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one  holding  the  position  of  bis  standing  as  an 
officer  of  the  village.  We  are  of  the  opinion, 
therefore,  that  the  village  marshal  created 
under  chapter  10  Is  a  village  ot&cer,  and  that 
as  such  be  cannot  qualify  except  by  taking 
the  oath  of  office  as  prescribed  by  section 
5634. 

3.  It  appears  from  the  findings  of  the  court 
that  Egan  entered  upon  the  performance  of 
the  duties  of  the  office  immediately  after  bis 
appointment,  and  performed  the  duties  dur- 
ing the  time  for  which  he  seeks  to  recover 
compensation.  This  brings  up  the  question 
whether  he  Is  entitled  to  the  emoluments  as 
a  de  facto  officer  notwithstanding  bis  failure 
to  qualify.  It  is  well  settled  that  the  acts 
of  a  de  facto  officer  are  valid  as  to  strangers 
or  as  to  the  public,  or  as  to  third  persons 
who  have  an  Interest  In  the  acts  done.  Id 
such  cases  the  acts  of  tbe  officer  stand  valid, 
in  order  that  no  one  may  suffer  for  a  cause 
to  which  be  was  in  no  sense  a  party.  But 
this  principle  does  not  apply  when  the  officer 
himself  claims  the  benefit  of  his  acts.  Tbe 
law  declares  that  before  be  shall  enter  upon 
the  duties  of  his  office  be  shall  take  the  oath. 
He  has  tbe  whole  matter  under  bis  exclusive 
centred,  and,  if  he  falls  to  conform  to  the 
statute,  he  himself  Is  responsible.  It  would 
do  aw^  entirely  with  tbe  force  of  tbe  statute 
to  hold  that  tbe  oath  Is  waived  simply  because 
the  officer  proceeds  to  perform  the  services. 
We  find  DO  authorities  upholding  such  a  doc- 
trine, and  there  are  several  well-consldered 
cases  holding  tbe  contrary.  Riddle  v.  Bed- 
ford Co.,  7  Serg.  &  R.  386;  City  of  Phila- 
delphia V.  Given,  60  Pa.  St.  136;  Olney  v. 
Poarce,  1  R.  I.  282.  See,  also,  Dill.  Mun. 
Corp.  {  215.    Order  reversed. 


THOMAS  V.  HAI;EI. 
(Supreme  Court  of  Minnesota.     Feb.  8,  1901.) 

1NS0L.VBNT  CORPORATION  —  ACTION  AQAINST 
RECEIVHR-RES  JUDICATA. 
In  an  action  by  a  judgment  creditor 
against  the  receiver  of  an  insolvent  corporation 
to  recover  the  amonnt  of  a  judgment  recovered 
against  such  receiver  in  a  foreiBU  jurisdiction — 

1.  Beld,  that  an  adverse  holding  in  proceed- 
ings by  way  of  motion  and  order  to  show 
cause  for  the  allowance  of  the  claim  does  not 
constitute  a  bar  to  a  subsequent  action  on  the 
judgment. 

2.  Beld,  in  such  subsequent  action,  the  re- 
ceiver cannot  defend  upon  the  ground  that  cer- 
tain equities  determined  adversely  to  him  in 
the  foreign  litigation  were  In  fact  prejudicial 
to  tbe  rights  of  the  other  creditors. 

(Syllabus  by  tbe  Court) 

Appeal  from  municipal  court  of  Minneap- 
olis;  W.  A.  Kerr,  Judge. 

Action  by  John  Edward  Thomas  against 
William  D.  Hale,  receiver  of  the  American 
Savings  &  Loan  Association.  Verdict  for 
defendant  From  an  order  refusing  a  new 
trial,  plalntltr  appeals.    Reversed. 

Jayne  &  Dickson,  for  api>ellant.  Hay  ft 
Van  Campen,  for  respondent 


liEfWIS,  J.  In  1896  defendant,  Hale,  was 
appointed  by  the  Hennepin  county  district 
court  receiver  of  the  American  Savings  & 
Loan  Association,  insolvent  under  the  pro- 
visions of  chapter  76,  Gen.  St  1878  (sections 
5889-6911,  Gen.  St  1894).  In  1898  the  re- 
ceiver commenced  proceedings  in  the  courts 
nt  Utah  against  the  plaintiff  to  foreclose  a 
certain  mortgage  upon  certain  real  estate. 
That  action  resulted  adversely  to  the  receiv- 
er, and  a  Judgment  was  rendered  against  him 
for  the  sum  of  $168.  PlalntlfT  then  appeared. 
In  January,  1900,  In  tbe  Insolvency  proceed- 
ings In  the  district  court  of  Hennepin  county, 
and  obtained  an  order  on  the  receiver  to  show 
cause  why  the  Judgment  obtained  in  the  Utah 
court  should  not  be  paid  by  the  receiver. 
The  motion  was  denied,  and  the  oirder  dis- 
charged. Thereupon  plaintiff  obtained  an  or- 
der of  the  court  to  sue  the  receiver,  and 
brought  an  action  against  him  In  tbe  munici- 
pal court  of  Minneapolis.  Two  defenses  were 
interposed  by  the  receiver:  First  that  the 
proceedings  to  collect  tbe  Judgment  by  order 
to  show  cause  constltnted  res  adjudlcata, 
and  was  a  bar  to  the  action;  and,  second,  as 
a  matter  of  defense,  pleaded  certain  equi- 
ties and  rights  involved  in  the  action  which 
resulted  in  the  judgment  sued  upon.  The 
trial  having  resulted  in  favor  of  the  defend- 
ant plaintiff  appeals  from  an  ordw  denying 
his  motion  for  a  new  trial. 

L  The  proceedings  to  collect  the  Judgment 
by  order  to  show  cause  were  not  a  bar  to 
this  action.  While  it  is  true  that  parties 
may  fully  submit  and  finally  litigate  matters 
In  dispute  In  such  proceedings  without  the 
medium  of  an  ordinary  action  in  form 
(Tmesdale  v.  Trust  Co.,  07  Minn.  454,  70  N. 
W.  568),  It  does  not  appear  that  tbe  court 
actually  passed  upon  tbe  merits  of  the  ac- 
tion. The  record  does  not  disclofle  upon 
wnat  ground  the  application  was  denied.  It 
might  have  been  for  Inadequate  service  of 
the  motion  papers,  that  tbe  proper  parties 
were  not  before  the  court,  or  upon  tbe 
ground  that  the  remedy  was  not  the  proper 
one. 

2.  We  are  satisfied  that  the  court  was  In 
error  In  holding  that  the  receiver,  as  snch, 
conl^  In  this  action  defend  as  to  the  merits 
on  behalf  of  the  creditors.  Hie  Judgment 
In  the  Utah  court  was  obtained  aghlnst  the 
receiver.  This  action  Is  simply  and  only 
based  upon  that  Jndgment  Having  submit- 
ted himself  to  the  Jurisdiction  of  the  Utah 
courts,  he  cannot  now  resist  the  entry  of  a 
judgment  in  the  courts  of  this  state  which 
is  based  wholly  upon  the  result  of  the  liti- 
gation in  the  foreign  court  We  do  not  now 
decide  what  the  effect  of  a  Judgement  for 
plaintiff  In  this  action  will  be,— whether  he 
will  be  any  better  off  then  than  now.  The 
creditors  are  not  parties  to  this  proceeding, 
and  It  will  be  time  enough  to  determine 
what  their  rights  are  in  tbe  premises  when 
that  question  Is  reached.  Order  reversed 
and  a  new  trial  granted.       ^OOQ 
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LALIiT  T.  OBOOKSTON  LUMBBB  00.  > 
(Supreme  Court  of  Minnesota.    Feb.  8,  1901.) 

INJURY  TO  BHPIiOT«  —  DBFBCTtTB  APPUAW- 
CES— ASSUMPTION  OF  RISK— EVIOBNC& 

1.  In  an  action  to  recover  damages  caused  by 
a  defectiye  appliance,  where  the  claim  (or  per- 
sonal injnries  is  based  upon  the  master's  prom- 
ise to  guard  a  defectiye  appliance,  it  was  error 
to  refuse  to  instruct  the  jury,  in  substance, 
that  if  the  defendant,  pursuant  to  its  promise, 
erected  a  guard  for  the  defectire  appliance  a 
certain  time  before  the  accident,  but  that  the 
guard  BO  erected  was  insufficient,  which  fact 
the  plaintiff  well  knew,  yet  he  continued  to 
use  the  appliance  so  adjusted,  without  com- 
plaint, then  he  Tolnntarily  assumed  the  risk 
of  operating  the  appliance. 

2.  It  was  error  to  admit  proof  of  certain 
changes  in  the  gunrd  over  the  appliance,  which 
were  made  about  two  weeks  after  the  accident. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Polk  county; 
William  Watts,  Judge. 

Action  by  George  liUly  against  Orookston 
Ltimber  Company.  Verdict  for  plaintiff. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Reversed. 

Koon,  Wlielan  &  Bennett  and  A.  A.  Miller, 
for  appellant.  H.  Steenenon  and  Charles 
Loring,  for  respondent. 

LEWIS,  3.  The  gist  of  the  complaint  is 
that  plaintiff  was  operating  a  circular  saw 
in  defendant's  sawmill,  and  was  ollpplng 
shingles  thereon;  that  the  place  furnished 
him  to  stand  in  was  dangerous,  because  the 
shingles,  coming  down  from  a  floor  aiwve 
through  a  spout  had  a  tendency  to  fall  upon 
the  saw  and  be  thrown  about;  that  the  saw 
was  unguarded;  that  plaintiff  remained  in 
the  dangerous  place  and  operated  the  saw  up- 
on defendant's  promise  to  protect  It  by  put- 
ting up  a  guard;  that  defendant  did  not  so 
protect  the  saw  as  promised;  and  that  while 
at  work,  shingles,  having  accumulated,  drop- 
ped upon  the  saw,  and  were  thrown  against 
plaintiff,  causing  him  to  strike  bis  head 
against  a  beam,  and  to  strike  his  hand 
against  the  saw,  whereby  he  was  Injured. 
Plaintiff  had  a  verdict,  and  defendant  appeals 
from  an  order  denying  a  new  trial.  There 
was  evidence  tending,  to  show  that  the  saw 
was  unguarded,  and  that  the  place  was  un- 
safe to  work  in.  It  Is  also  admitted  that  de- 
fendant agreed  to  pot  up  a  guard  to  keep  the 
shingles  from  falling  on  the  saw,  and  that 
defendant  did  put  up  a  guard,  which,  as  de- 
fendant claimed,  was  8  days,  and,  as  plaintiff 
claims,  was  1^  days,  prior  to  the  injury. 
Plaintiff  testified  that  be  worked  with  the 
saw  only  1^  days  after  the  guard  was  pnt 
up,  but  there  was  other  evidence  tending  to 
show  that  the  plaintiff  worked  there,  without 
making  any  further  protest  i^or  6  days  after 
the  guard  was  adjusted.  There  was  also  a 
dispute  as  to  the  sufficiency  of  the  guard.  In 
view  of  this  evidence,  defendant  requested 
the  court  to  give  Its  second  and  third  re- 
quests, wbl<4i  are  as  follows: 

"If  the  jury  shall  believe  from  the  evidence 

'  RrbearlDg  denied  March  14,  1901. 


that  the  plaintiff  continued  to  use  the  saw  in 
question  for  one  and  one-half  days  after  de- 
fendant pursuant  to  its  promise  to  plaintiff, 
had  erected  the  guard  In  question  over  tfas 
saw  to  prevent  shingles  from  falling  upon 
the  same,  and  continued  such  use  during  said 
period  of  one  and  one-half  days  with  fnll 
knowledge  that  said  guard  did  not  fully  pre- 
vent shingles  from  falling  onto  the  saw,  and 
thence  being  hurled  Into  the  air  towards 
plaintiff's  body  as  he  stood  operating  said 
saw,  and  during  said  time  made  no  further 
complaint  to  defendant  that  said  saw  was 
imperfectly  guarded,  and  if  the  Jury  shall 
further  believe  that  such  imperfect  guarding 
of  the  saw  resulted  in  the  injuries  to  plain- 
tiff here  complained  of,  still  he  cannot  re- 
cover in  this  action,  and  yoiv  verdict  must 
be  for  the  defendant 

"If  the  Jury  shall  bdleve  from  the  evidence 
that  the  defendant  ptirsuant  to  Its  promise 
to  plaintiff,  erected  a  guard  over  the  saw  in 
question,  to  prevent  shingles  from  striking 
the  same,  about  six  days  before  the  Injuries 
to  plaintiff  here  complained  of,  but  that  said 
guard  was  not  wide  mough  to  fully  prevent 
shingles  from  striking  the  saw,  all  of  which 
plaintiff  well  knew,  but  that  plaintiff  made 
no  further  complaint  to  defendant  and  did 
not  ask  defendant  to  increase  the  wldtb  of 
said  guard  and  make  it  more  safe,  but  con- 
tinued to  use  said  saw  and  guard  so  imper- 
fectly constructed,  with  full  knowledge  of 
the  danger  in  so  doing,  for  about  six  days, 
and  until  he  received  the  injuries  here  com- 
plained of,  then  he  voluntarily  assumed  the 
risks  of  operating  said  saw  thus  imperfectly 
guarded,  and  he  cannot  recover  in  this  ac- 
tion, even  If  the  Jury  shall  further  believe 
IJiat  the  operation  of  the  saw  by  the  plaintiff 
with  such  imperfectly  constructed  guard  was 
the  proximate  cause  of  the  injuries  to  himself 
here  complained  of." 

The  theory  of  the  plalntifTs  case  is  that  de- 
fendant agreed  to  put  up  guards  to  protect 
the  saw,  and  that  relying  on  that  promise, 
plaintiff  remained  at  work,  and  was  injured 
in  the  meanwhile  before  it  was  done.  The 
defense  is  that  If  the  guard  was  put  up,  al- 
though not  perfect,  and  i^lntlff  continued  at 
work  knowing  that  it  was  imperfect  and 
without  further  complaint  then  he  assumed 
the  risk  of  working  with  it  as  it  was.  The 
evidence  being  conflicting  as  to  the  time 
plaintiff  worked  after  the  guard  was  put  up, 
it  was  proper  to  submit  the  two  requests  to 
correspond  with  the  evidence.  The  fact  that 
the  guard  was  not  a  perfect  cure  for  the  dif- 
ficulty did  not  change  the  duty  of  plaintiff 
with  relation  to  it  He  was  an  experienced 
workman,  and  knew  whether  it  was  or  was 
not  sufficient  If  he  continued  to  work  with 
it  as  adjusted  by  defendant  without  pro- 
test. It  was  equivalent  to  saying  to  defendant 
that  he  was  satlsiied  wltb  it,  and  that  It  was 
sufficient  The  point  covered  by  these  re- 
quests was  not  embraced  within  the  general 
charge,  and  it  was  error  to  refuse  them.    The 
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law  u  to  aaeumptloii  of  risks  has  become 
■ntU  MtUed  by  the  decisions  of  this  conrt. 
and  It  Is  only  neceasary  to  refer  to  some  of 
tbem.  Anderson  v.  Lnmber  Co.,  67  Minn.  70, 
69  N.  W.  630;  Scharenbrolcb  t.  Fiber  Ware 
Co..  89  Minn.  116.  60  N.  W.  1063;  McLaren 
T.  WlUlston,  48  Minn.  299,  51  N.  W.  373; 
Quick  V.  Iron  Co..  47  Minn.  861,  50  N.  W. 
244;  Anderson  t.  Lumber  Ck>.,  47  Minn.  128, 
^  N.  W.  064. 

Upon  the  direct  examination  a  witnen  for 
defendant  testified  that  the  goard  aa  put  op 
was  Intended  to  be  permanent  PlalntlfF  was 
permitted  to  show  by  this  witness,  on  cross- 
examination,  oTer  defendant's  objection,  that 
the  guard  waa  taken  out  about  two  weeka 
after  the  Injury,  and  a  different  anangtiment 
made.  This  waa  error.  It  waa  liable  to  be 
construed  as  an  admission  that  the  guard 
was  Imperfect  The  master  (dionld  be  at  in>- 
erty  to  adopt  new  and  safer  appliances,  after 
an  accident  haa  exposed  the  weaknew  ef 
those  in  use,  without  being  subjected  to  the 
cliarge  that  he  was  negligent  In  havlag  oaed 
the  old  appliance.  Morse  r.  Railway  Co.,  80 
Mlna  465,  16  N.  W.  858;  Day  ▼.  Lumber  Co., 
54  Minn.  522,  66  N.  W.  243,  23  Lb  R.  A.  613; 
Hammargren  t.  City  of  St  Paul,  67  Minn.  6, 
09  N.  W.  470.  For  these  errors  a  new  trial 
must  be  granted,  and  It  Is  unnecessary  to  re- 
fer to  the  other  aaslgnments  of  error  Order 
rererfled,  and  a  new  trial  granted. 


SBITNEB  T.  RANSOM  et  al. 
(Supreme  Court  of  Minnesota.     Feb.  8,  1901.) 

POUOB  OmCBRr-OPFICIAI.  DUTIBB-^JABIU- 
TT  OF  SURBTIBS. 
In  attempting  to  direct  the  movements  of 
a  team  npon  a  poblic  highway  within  a  city, 
a  police  officer  caased  an  Injury  to  the  occupant 
of  the  wagon.  Held,  nnder  the  testimony,  that 
it  was  a  question  for  the  jury  whether  the  of- 
ficer was  at  that  time  acting  as  a  private  per- 
son, or  in  the  capacity  of  police  officer,  and 
whether  more  force  was  used  than  necessaty. 
Held,  if  the  officer  was  acting  within  his  of- 
ficial capacity,  then-  the  sureties  on  his  official 
bond  are  liable  for  the  result  of  his  unneces- 
sary conduct  Held,  it  waa  error  to  dismiss  the 
case  as  to  the  sureties. 
(Syllabus  by  the  Conrt) 

Appeal  from  district  court,  Freeborn  coun- 
ty; Nathan  Klngsley,  Judge. 

Action  by  Mary  A.  Seitner  against  A.  B. 
Ransom  and  others.  Action  dismissed  as  to 
certain  defendants,  and  plaintlfC  appeala.  Re- 
versed. 

Henry  A.  Morgan  and  H.  H.  Dunn,  for  ap- 
pellant   C.  C.  Carlson,  for  respondenta. 

LEWIS,  J.  Action  to  recovw  damages 
against  defendant  A.  E.  Ransom  and  bis 
sureties  for  Injuries  claimed  to  have  been 
inflicted  by  him  while  acting  in  his  official 
capacity  of  chief  of  police  of  the  city  of 
Albert  Lea.  At  the  close  of  the  testimony 
on  the  trial  below  the  court  dismissed  the 
action  as  to  the  sureties,  and  the  only  ques- 


tion Involved  in  this  appeal  is  the  liability 
of  the  sm'eties.  The  conditioB  in  the  bond 
is  aa  follows:  "Now,  tberefora,  if  the  said 
A.  SL  Ransom  shall  well  and  does  faith- 
fully discharge  all  his  duties  as  such  chief 
of  police  In  and  for  said  city  of  Albert  I.iea. 
then  this  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  efCect"  The  plain- 
tiff and  her  husband  resided  on  a  farm  about 
5  miles  from  AlVert  Lea.  Upon  one  of  the 
main  thorougbfarea  leading  into  the  city  there 
is  a  bridge  about  30  feet  long,  over  a  stream 
which  is  within  the  dty  limita  This  bridge 
la  separated  into  two  driveways,  divided  by  a 
wooden  ralL  On  the  evening  of  the  6th  day 
of  August  18B9,  plaintiff  and  her  husband 
woe  riding  Into  the  dty  In  a  one-seated  light 
wagon,  the  husband  driving  a  rather  spirited 
team  of  horses.  As  they  approached  the 
bridge  they  started  to  drive  upon  the  south- 
erly driveway,  Instead  of  the  one  to  the 
north,  which  was  on  the  right  as  they  were 
traveling.  The  reason  assigned  for  turning 
to  the  left  was  that  there  was  a  hole  In  the 
approach  on  the  right-hand  side.  As  the 
horses  stepped  onto  the  bridge^  Ransom  and 
his  wife  had  advanced  from  the  other  aid  of 
the  bridge  on  the  same  driveway,  riding  on 
bicydes.  Ransom  called  out  "Tom  to  the 
right"  but  the  team  advanced.  Ransom  dis- 
mounted, tamed  his  wheel  over  to  bis  vrlfe. 
advancfd  with  threatening  langnage,  took  the 
team  by  the  bits.  Jerked  the  botMs  back  so 
suddenly  as  to  throw  plaintiff  from  the  seat 
onto  the  wagon  front  and  caused  the  injuriea 
complained  of.  The  question  is,  waa  there 
any  sabstantlal  evidence,  soffldent  to  go  to 
the  Jory,  as  to  Uie  capadty  in  which  Ransom 
was  acting?  Was  he  acting  as  chief  of  police 
or  aa  a.  private  dtizen?  If  he  was  off  duty, 
and  was  simply  engaged  in  an  unseemly  pri- 
vate encounter  with  plaintiff  and  her  husband 
because  they  assumed  to  get  in  his  way,  then 
his  sureties  are  not  liable  for  his  acta.  But 
if,  although  dressed  In  dtisen's  dothes.  be 
was  assuming  to  exerdse  the  duties  of  his 
oflice,  either  in  making  an  arrest  or  In  com- 
pelling obedience  to  his  orders  to  turn  to  tb« 
right  and  unnecessarily  caused  the  injury, 
then  his  sureties  are  liable.  Under  the  char* 
ter  of  Albert  Lea  the  police  officers  are  pos- 
sessed with  the  powers  of  constables  at 
common  law  and  by  the  laws  of  the  states 
The  dilef  of  police  had  anthority  in  a  rea- 
sonable manner  to  direct  the  driver  of  the 
team  to  take  the  right-hand  driveway,  if,  in 
his  Judgment  such  course  would  inure  to 
the  good  order  and  regulation  of  the  bridge 
traffic  at  that  time.  Or  if  the  driver  was 
proceeding  In  a  reckless  manner  to  pass  over. 
without  regard  to  the  righto  of  those  meeting 
him  upon  bicydes,  the  officer  had  a  right  to 
Bummarily  Btofi  the  team  for  the  purpose  of 
avoiding  an  acddent  or  a  disturbance;  and. 
If  It  became  necessary  to  arrest  the  driver  Id 
order  to  prevent  a  disturbance  at  acddent, 
then  he  had  the  power  so  to  do,  and,  if  com- 
mitted in  bis  presence^  without  a  warrant. 
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Wblle  tke  testimony  of  the  drirer,  plaintUTs 
husband,  Is  somewhat  Indefinite  as  to  the 
order  In  which  the  occurrenoeB  took  place,  the 
plalntUTa  testimony  Is  quite  dear.  It  was 
to  the  effect  that  after  calling  Tq)on  the  bus- 
band  to  turn  to  the  right,  and  after  the  team 
bad  advanced  and  stopped  In  front  of  Ran- 
som, his  wife  called  out  "I>o  you  know  who 
this  gentleman  Is?"  and,  plaintiff's  husband 
having  replied,  "No,"  she  said,  "It  Is  the  chief 
of  police  of  Albert  Lea;"  and  thereupon  the 
officer  unbuttoned  his  coat,  and  shorwed  a 
star  which  was  fastened  upon  his  suspender. 
This  took  place  before  he  seised  the  team  and 
jerked  them  back.  From  this  testimony  It 
does  not  appear  conclusively  that  Ransom 
was  acting  as  a  private  person.  On  the  con- 
trary. It  indicates  that  as  chief  of  police  he 
assumed  to  direct  the  movements  of  the 
team.  He  was  charged,  as  a  conservator  of 
the  peace,  with  the  power  to  command  the 
peace  upon  the  public  highway.  There  may 
have  been  no  occasion  for  his  Interference 
with  the  team  at  that  time,  but  the  nature  of 
his  act  as  an  officer  was  not  changed  because 
his  interference  was  unwarranted,  or  because 
he  used  more  force  than  necessary  either  to 
turn  the  team  bade,  to  quell  a  disturbance,  or 
to  canse  an  arrest.  If  he  assumed  to  act  as 
an  officer  of  the  law,  his  sureties  are  responsi- 
ble. If  his  conduct  waa  not  hi  the  faithful  dis- 
charge of  his  duties.  For  these  reasons,  the 
court  waa  in  error  in  dismissing  the  case  as 
to  the  sureties,  and  the  order  denying  a  new 
trial  is  reversed,  and  a  new  trial  granted. 

LOVELY.  J.,  having  been  of  counsel,  took 
no  i>art. 


CHARLES  P.  KBLLOGG  00.  r.  HOLM  et  al, 

(Supreme  Court  of  Minnesota.     Feb.  8,  1901.) 

DBFBNDAMT   AS    WrTNESS-CROSS-IXAUINA- 
TION-flALS-FRAUD. 

1.  An  action  was  commenced  against  H.  to 
rescind  a  sale  and  obtain  possession  of  certain 
goods  claimed  to  have  Deen  purchased  by 
means  of  false  representations  as  to  the  pnr- 
chaser'B.financial  standing.  Before  the  time  to 
answer  expired,  H.  tiled  a  petition  in  bankmpt- 
cy  in  the  United  States  district  court,  and  did 
not  appear  or  answer.  The  receiver  in  bank- 
ruptcy appeared  and  defended.  Eeld,  that  H, 
might  be  called  for  cross-examination,  under 
the  statute,  as  one  to  lie  benefited  by  the  ac- 
tion being  defended. 

2.  Evidence  examined,  and  held  not  to  sup- 
port the  finding  of  the  court  to  the  effect  that 
the  goods  were  not  purchased  on  account  of 
the  misrepresentations  of  the  purchaser  as  to 
his  financial  standing. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt  Steele  comity; 
Thomas  S.  Buckham,  Judge. 

Action  by  the  Charles  P.  Kellogg  Company 
against  H.  J.  Holm  and  George  R.  Kenyon. 
Judgment  for  Koiyon.  From  aa  order  deny- 
hig  a  new  trial,  plaintiff  appeals.    Reversed. 

Robert  Taylor,  for  appellant  Wheelock  & 
Sperry,  for  reqitondents. 


LEWIS,  3.  Platotiff  conducts  a  wholesale 
clothing  business  In  Chicago.  Defendant 
Holm  was  engaged  in  the  retail  dothlng  busl- 
neas  at  Mankato.  It  Is  claimed  by  plaintiff 
that  Holm  purchased  and  obtained  possession 
of  certain  of  Its  goods  by  false  representa- 
tions, and  this  action  is  brought  to  recover 
possession  thereof.  Defendant  Kenyon  was 
made  a  party  defendant  on  the  ground  that 
he  claimed  some  interest  in  the  goods.  Holm 
defaulted,  but  before  the  time  for  answer  ex- 
pired he  filed  his  petition  in  bankruptcy  In 
the  United  Stotes  district  coart  and  was  ad- 
judged a  bankrupt;  Kenyon  being  appointed 
receiver  in  bankruptcy.  Kenyon,  having  an- 
swered Individually,  waa  substituted  as  de- 
fendant receiver  in  bankruptcy,  and  aaawered 
over,  claiming  the  goods  as  such  receiver. 
The  cause  was  tried  by  the  court  without  a 
Jury,  and  judgment  was  ordered  for  defend- 
ant Plaintiff  appeals  from  an  order  denying 
a  new  trIaL  It  Is  only  necessary  to  consider 
two  questions  on  this  appeal: 

1.  Upon  the  trial  plaintiff  called  Holm  for 
cross-examination,  under  the  statute.  This 
was  objected  to  for  the  reason  that  Holm 
was  not  a  party  to  the  action,  he  being  In 
default  and  the  objection  waa  sustained. 
Holm  was  not  a  party  to  fbe  record,  and 
hence  he  was  not  subject  to  ctoas-examlna- 
tlon  as  such.  Suter  v.  Page,  64  Minn.  444, 
67  N.  W.  67.  But  he  was  a  party  for  whose 
benefit  the  action  was  being  defended. 
While  it  Is  true  that  Holm  had  turned  over 
his  estate  for  the  benefit  of  his  creditors,  and 
had  no  further  Interest  In  the  result  of  the 
suit  so  far  as  having  a  control  over  the 
goods  was  concerned,  yet  he  was  directly  in- 
terested In  the  defense.  Whether  the  goods 
were  retained  by  the  receiver  In  bankruptcy 
or  returned  to  the  plaintiff,  as  a  result  of  the 
action.  Holm's  creditors  would  be  affected, 
and  Indirectly  Holm  himself.  Again,  his 
discharge  In  bankruptcy  might  depend  upon 
the  question  of  his  good  faith  In  the  pur- 
chase of  the  goods  from  plaintiff.  He  was 
directly  Interested  In  showing  that  there  was 
no  fraud  In  the  transaction.  We  are  of  the 
opinion  that  under  the  circumstances.  Holm 
was  a  party  for  whose  benefit  the  action  was 
defended,  within  the  meaning  of  the  statute, 
and  it  was  error  to  sustain  the  objection. 

2.  Plaintiff  seeks  to  rescind  the  sale  and 
recover  certain  goods  because  of  false  repre- 
sentations made  to  It  by  Holm  aa  to  his  finan- 
cial standing,  upon  which  plaintiff  relied 
when  It  sold  and  delivered  the  goods  to  him. 
On  September  23,  1808,  Holm  made  a  state- 
ment In  writing,  over  his  signature,  to  the 
commercial  agency  of  R.  O.  Dun  &  Co.. 
wherein  he  stated  that  he  had  on  hand  and 
In  transit  merchandise  of  the  value  of  $6,400, 
and  cash  on  hand  $4S0,  and  that  his  llabiil- 
tlea  were  $100  for  merchandise,  not  due,  giv- 
ing a  surplus  of  $6,700.  According  to  the 
evidence,  his  merchandise  at  that  time  - 
amounted  only  to  $4,808.10,  while,  to  take 
the  most  favorable  view  of  it  to  defendant. 
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his  llablUtles  amounted  to  $394.06.  On  Feb- 
ruary 13,  1899,  tie  made  a  further  written 
statement  In  which  he  stated  that  his  mer* 
cliandlse  amounted  to  $5,600;  notes  and  ac- 
counts receivable,  $700;  fixtures,  $200;  total 
assets,  $7,700;  liabilities  for  merchandise, 
not  due,  $746;  owing  banli,  71,000,— showing 
a  surplus  of  $5,^0.  According  to  the  evi- 
dence the  merchandise  at  that  time  was  not 
to  exceed  $4,061.35,  and  his  liability  for  mer- 
chandise was  $1,616.30,  making  his  surplus 
$3,515.  Shortly  prior  to  May  1,  1888,  Holm 
made  a  statement  showing  value  of  stodc  on 
hand,  $3,800;  bills  receivable,  $1,500;  cash, 
$239;  total  assets,  $5,539;  liability  for  mer- 
chandise, not  due,  $160,— showing  a  surplus 
of  $5,379;  giving  him  credit  for  $1,000,  bor- 
rowed money,  of  which  he  claims  to  have 
notified  plaintiff,  a  net  surplus  of  $4,379 
about  May  1,  1809.  According  to  the  evi- 
dence, he  was  then  owing  for  merchandise 
not  less  than  $4,119.35,  which  made  him  prac- 
tically Insolvent  at  that  time.  The  order  for 
the  goods  which  plaintiff  now  seelis  to  re- 
cover was  received  by  the  house  from  Holm 
on  the  Slst  day  of  May,  1899;  and  at  that 
time,  according  to  the  evidence,  he  was  ab- 
solutely Insolvent.  The  plaintiff  relied  on  all 
of  these  statements,  and  accordingly  sold 
Holm  the  biU  amounUng  to  $1,322,  to  be  paid 
for  in  four  months  from  date  of  sale.  In 
January  following.  Holm  -turned  over  his 
property  to  Kenyon,  as  trustee  for  bis  cred- 
itors, and  immediately  followed  that  action 
by  flUng  a  petition  in  banl^ruptcy.  Notwith- 
Btanding  this  evidence  the  trial  court  found 
that  the  goods  were  not  sold  to  Holm  on  ac- 
count of  such  false  representations  on  his 
part  The  court  further  found  that  the  goods 
were  purchased  by  Holm  in  the  usual  course 
of  business,  without  any  fraud  on  his  part 
We  apprehend,  from  the  note  attached  to  the 
findings,  that  the  learned  trial  judge  was  im- 
pressed with  the  view  that  in  order  to  re- 
■Bcind  the  sale  it  was  necessary  that  It  should 
appear  from  the  evidence  that  Holm  was 
acting  dishonestly  in  the  transaction,  and 
was  attempting  to  secure  the  goods  with- 
out any  intention  of  paying  for  them.  In 
the  case  cited  by  respondent  (Sprague,  War- 
ner &  Co.  y.  Eempe,  74  Minn.  465,  77  N.  W. 
412)  the  claim  relied  on  was  that  the  Insol- 
vent bought  the  goods  with  a  previously  con- 
ceived and  fraudulent  intention  not  to  pay 
for  them,  and  it  was  there  held  that  such 
fraudulent  intent  could  not  be  implied  from 
merely  inconsequential  circumstances  equally 
ronsistent  with  honest  intentions.  But  such 
is  not  the  only  issue  in  this  case.  The  appel- 
lant relies  upon  the  following:  That  it  is 
imdisputed  that  statements  were  made  by 
Holm  as  to  his  financial  standing  and  ability 
to  pay,  which  were  relied  mi  by  plaintiff;  that 
the  goods  would  not  have  been  sold  if  It  had 
not  been  for  such  statements;  that  the  rep- 
.  resentations  were  not  true,  and  hence  the 
plaintiff  bad  been  deceived,  which  is  a 
ground  for  rescinding  the  sale.    In  such  a 


case  it  is  immaterial  whether  the  party  mak- 
ing the  statements  knows  whether  they  are 
true  or  false.  If  the  other  party  relies  on 
his  statements,  it  is,  in  law,  a  fraud,  eren 
If  beUeved  to  be  true  by  the  one  making 
them.  Bullitt  v.  Farrar,  42  Minn.  8,  43  N.  W. 
5C(i.  The  finding  of  the  court  is  not  support- 
ed by  the  evidence,  and  the  order  denying  a 
new  trial  is  reversed. 


BOWLIN  T.  SOVEREIGN  OAMP  OP  WOOD- 

MEN  OP  THE  WORLD. 

(Sapreme  Court  of  Minnesota.     Peb.  8,  1901.) 

UUTUAI.  BBNEFIT  INSURANCE!— ASSESSMENTS 

—DEFAULT— WAIVHIR.  j 

1.  The  constitution  and  laws  of  a  fraternal 
benefit  association  provided  that  membership 
certificates  sbouid  become  absolutely  void  upon  I 
the  failure  to  pay  assessments  when  due,  with- 
out regard  to  notice  of  delinquency,  and  that 
such  member  should  stand  suspended  until  n-e- 
instated  by  payment  and  famishing  of  health 
certificate.     Held,  the  receipt  of  the  payments 

in  default,  upon  the  condition  that  the  mon- 
ey is  held  subject  to  the  reinstatement  of  the 
member,  the  failure  of  the  member  to  furnish 
the  health  certificate,  and  the  subsequent  re- 
turn of  the  money,  show  conclusively  that  the 
association  did  not  waive  the  delinquencies. 

2.  Held,  the  fact  that  the  clerk  sent  out  a 
notice  of  a  current  assessment  did  not  waive 
prior  delinquencies  of  the  member,  or  recog- 
nize him  as  a  member  in  good  standing. 

(Syllabus  by  the  Court.) 

Appeal  'from  district  court,  Ramsey  county; 
Charles  E.  Otis,  Judge. 

Action  by  Frank  Bowlin,  a  minor,  by 
George  Bowlin,  his  guardian  ad  litem,  against 
the  Sovereign  Camp  of  the  Woodmen  of  the 
World.  Judgment  for  defendant  and  plain- 
tiff appeals.    Affirmed. 

C.  D.  &  Thos.  D.  O'Brien,  for  appellant 
Horton  &  Denegre,  tor  respondent 

LEWIS,  J.  The  conceded  facts  In  this 
cose  are  as  follows:  Defendant  Is  a  fraternal 
beneficiary  association  incorporated  under 
the  laws  of  the  state  of  Nebraska.  In  the 
month  of  August  1898,  one  John  Bowlin,  of 
St  Paul,  Minn.,  father  of  the  plaintiff,  be- 
came a  member,  and  a  certificate  of  member- 
ship was  Issued  to  him,  by  the  terms  of  which 
$1,000  was  to  be  paid  to  plaintlCC,  upon  cer- 
tain conditions,  at  the  death  of  the  father. 
In  the  application  for  the  policy,  the  by-laws 
and  constitution  of  the  association  were  made 
a  part  of  the  contract  All  former  assess- 
ments having  been  paid,  there  accumulated 
the  following  assessments,  which  were  not 
paid,  unless  in  the  manner  hereinafter  stated: 
For  the  month  of  March,  1899,  $1.10,  payable 
on  or  before  April  1st  following;  for  the 
month  of  April,  two  of  $1.10,  each  payable 
on  or  before  May  1st;  and  for  May  an  assess- 
ment of  $1.10,  payable  on  or  before  June  Ist. 
During  the  time  covered  by  these  assess- 
ments the  Insured  was  ill,  and  on  the  22d 
day  of  May,  1899,  the  commander  of  the  lo- 
cal lodge  called  upon  him.    At  that  time  the 
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motber  of  the  Insured  gave  him  the  total 
amount  of  assessment  ($3.30),  and  asked  him 
to  take  It  to  the  lodge.  The  commander  took 
the  money,  and  gave  It  to  the  lodge  banker, 
and  obtained  a  receipt,  which  he  gave  to  the 
ui3ure<l.    This  receipt  reads  as  follows: 

"No.  110.  Clerk's  Receipt  $3.30.  Wood- 
men of  the  World.  Received  of  Jno.  Bow- 
lln.  by  W.  P.  Dyer,  this  22d  day  of  May, 
1S98,  three  and  *Vi«o  dollars,  as  follows. 

For  assessments  Nos.  08,  96,  100,  101...  $1  80 

Sovereign  Camp,  monthly  dues 45 

Camp  dues  from  March  to  May,  1809. ...     1  06 

Total 18  80 

"If  any  part  of  the  above  amount  Is  paid 
for  tbe  pui-pose  of  reinstating  the  sovereign 
BO  paying,  it  Is  received  upon  the  condition 
and  agreement  that  I  receive  and  hold  the 
same  In  trust  for  him,  pending  the  necessary 
action  upon  his  application  for  reinstatement, 
and  tbat  he  has  no  claim  upon  the  order  until 
such  application  is  accepted  In  accordance 
with  the  constitution  and  laws.  If  such  ap- 
plication is  not  accepted,  the  above  sum  to 
be  refunded.  H.  R.  Bachofen,  Clerk,  Olive 
Camp,  No.  9.  [Seal  OUve  Camp,  No.  9,  W. 
of  the  W.,  St  PauL.  Minn.]" 

Tbe  clerk  who  signed  the  receipt  received 
the  money  from  the  banker,  and  on  the  23d 
day  of  May  forwarded  It  to  the  sovereign 
derk  at  Omaha,  less  local  camp  dues,  and 
the  letter  inclosing  the  money  is  as  follows: 
"[Seal  OUve  Camp,  No.  0.]  W.  of  the  W., 
St  Paul,  Minn.  867  Edmund  Street,  St 
Paul,  Minn.,  May  23,  '09.  John  T.  Yates, 
Esq.,  Sov.  Clerk,  W.  O.  W.,  Omaha,  Nebras- 
ka—Esteemed Sovereign:  Please  find  inclos- 
ed check,  value  $2.25,  for  Assts.  Nos.  88,  99, 
100,  101,  for  Sov.  John  Bowlln,  who  wishes 
to  have  bis  certificate  No.  3,487  reinstated 
with  this  payment.  To  tell  the  truth,  I  must 
say  that  I  have  not  seen  the  member  for 
some  months,  and  the  blank  form  to  be  filled 
out  for  reinstatement  was  mailed  to  him 
when  suspended,  but  not  returned  to  me 
properly  executed.  I  therefore  consider  him 
still  suspended,  unless  the  application  for  re- 
instatement Is  handed  to  me  as  prescribed 
by  oar  constitution,  or  he  calls  on  me  per- 
sonally to  prove  his  health.  Waiting  to  hear 
from  yon  on  this  subject,  I  remain,  esteemed 
sovereign,  yours,  fraternally,  H.  R.  Bachofen, 
Clerk." 

The  Omaha  office  returned  the  money  to 
the  clerk  at  St.  Paul,  and  a  warrant  was 
drawn  for  .the  $3.30,  and.  n^ailed  to  the  In- 
sured, but  It  does  not  appear  when  it  reached 
him.  On  tbe  Slst  day  of  May,  1889,  the 
sovereign  clerk  at  Omaha  wrote  the  follow- 
ing letter  to  the  insured:  "Sovereign  OfQce 
Woodmen  of  tbe  World,  Sovereign  Camp.  J. 
C.  Root  Sovereign  Commander;  John  T. 
Yates,  Sovereign  Clerk.  Omaha,  Nebraska, 
May  31,  1896.  Sov.  Jno.  Bowlln,  760  Jackson 
Street,  St  Paul,  Minn.:  Esteemed  Sovereign: 
We  have  this  day  audited  the  report  received 
from  the  clerk  of  your  camp,  for  assessments 
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Nos.  96-100,  and  find  he  has  failed  to  remit 
this  assessment .  for  you,  although  you  were 
In  good  standing  in  the  previous  report,  and 
no  mention  has  been  made  of  your  suspen- 
sion for  the  nonpayment  of  this  assessment 
on  this  report  but  the  clerk  having  failed  to 
remit  for  you  leaves  you  suspended  on  the 
sovereign  camp  books.  This  is  sent  you  so 
that  if  an  error  has  been  made,  the  same 
might  be  corrected.  Sincerely,  J.  T.  Yates, 
Sovereign  Clerk.  When  writing,  please  give 
number  and  location  of  yonr  camp." 

This  letter  was  received  at  the  St  Paul 
post  office  June  1st.  On  the  2d  day  of  June 
the  Insured  died,  never  having  presented 
himself  personally  to  the  clerk  of  the  lodge, 
nor  having  furnished  a  certificate  of  health, 
as  required  of  a  member  In  default  who  seeks 
reinstatement  It  Is  provided  by  the  consti- 
tution and  by-laws  that  a  failure  to  paj  dues 
and  assessments  when  due  operates  ipso 
facto  as  a  suspension  of  the  member,  and 
during  such  suspension  tbe  certificate  is  vcrfd. 
It  Is  conceded  by  appellant  that  the  assess- 
ments for  March  and  April  were  delinquent 
on  tbe  1st  days  of  April  and  May,  respective- 
ly, and  that  cm  tbe  22d  day  of  May  the  In- 
sured was  In  default  for  falling  to  pay  them, 
and  by  reason  thereof,  during  tbe  months  of 
April  and  May,  stood  suspended.  But  It  Is 
claimed  the  insured  was  reinstated  by  the 
conduct  of  defendant  in  reference  to  the  pay- 
ment on  May  22d,  of  the  $3.30.  as  above  stat- 
ed. The  distinct  acts  on  the  part  of  defend- 
ant relied  on  as  constituting  a  waiver  are 
that  of  receiving  the  money,  and  sending  It 
on  to  the  Omaha  office,  and  the  letter  from 
that  office  of  May  Slst  and  the  furtl^er  act  of 
sending  him  notice  of  the  May  assessment 
and  receiving  the  money  before  it  became 
delinquent  Upon  these  facts  appellant  claims 
to  be  entitled  to  recover,  upon  the  authority 
of  Mee  V.  Association,  69  Minn.  210,  72  N.  W. 
74,  and  Mueller  v.  Order  of  Druids,  89  Minn. 
236,  72  N.  W.  48.  In  the  Mee  Case  tbe  mem- 
ber was  in  default  and  sent  the  money  nec- 
essary to  pay  up,  which  the  association  re- 
tained without  any  conditions,  although  It 
requested  the  certificate  of  health.  Having 
retained  the  money  unconditionally,  It  was 
held  a  waiver  of  the  health  certificate.  In 
the  Mueller  Case  tbe  association  had  for 
years  permitted  tbe  member  to  pay  up  de- 
linquencies from  time  to  time  without  objec- 
tloD,  and,  having  treated  him  as  a  member 
in  good  standing  notwithstanding  his  default 
it  was  properly  held  that  the  association  was 
estopped  frcHu  denying  that  which  its  conduct 
had  Implied,  L  e.  that  he  was  a  member  in  good 
standing.  In  the  case  before  us  there  was  a 
condition  attached  to  the  receipt  of  the  mon- 
ey expressly  limiting  a  waiver,  and  provid- 
ing that  If  the  money  was  paid  for  the  pur- 
pose of  reinstating  the  member,  the  money 
was  held  subject  to  bis  reinstatement  So. 
In  the  letter  by  the  clerk  of  the  local  lodge 
to  the  head  office  at  Omaha,  express  mention 
la  made  that  the  money  has  been  paid  to 
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secure  a  reinstatement;  and  the  letter  from 
the  Omaba  office  to  the  insured  treats  bim 
as  suspended  for  nonpayment,  and  calls  his 
attention  to  the  fact 

The  fact  that  the  assodatloa  sent  to  the 
iDBured  notices  of  the  current  assessments  for 
May  and  June  did  not  operate  as  a  waiver 
of  delinquencies  then  existing.  The  consti- 
tution provides  that  the  extra  assessments 
necessary  to  meet  payments  on  account  of 
death  for  each  month  shall  be  determined 
by  the  sovereign  commander  and  dialrmon 
ot  the  finance  C(Humittee  on  or  abont  the  20th 
of  each  month.  In  addition,  the  constitution 
provides  for  a  regular  monthly  assessment  of 
^.10  for  the  beneficiary  fund  and  dues,  which 
is  made  absolutely  due  and  payable  on  or 
before  the  1st  day  of  the  month  following, 
without  notice.  There  is  also  a  provision 
that,  when  any  extra  beneficiary  assessmoita 
are  ordered,  the  clerk  shall  notify  the  mem- 
bers of  such  fact;  but  it  Is  expressly  stated 
that  the  failure  to  give  such  notice  shall  not 
relieve  a  member  from  suspension  for  non- 
payment The  following  notice  was  sent 
out  and  received  by  the  Insured:  "Olive 
Camp,  No.  9,  W.  O.  W.  St  Paul,  Minn.,  D. 
June  1,  1899.  Esteemed  Sovereign:  The  reg^ 
nlar  meeting  for  the  present  month  will  occur 
on  June  1,  1899,  and  June  15,  1899.  Kindly 
attend.  Assessment  Na  102,  Including  sov- 
ereign and  local  camp  dues  now  due,  will  be 
delinquent  after  the  first  of  next  month. 
Please  pay  iwomptly,  for  delays  are  often- 
times dangerous  Fraternally,  H.  R.  Bacbof- 
en.  Clerk.  AddresS':  397  Edmund  Street" 
We  are  asked  to  bold  that  this  notice  is  a 
recognition  of  the  good  standing  of  the  mem- 
ber as  to  all  prior  assessments;  in  fact  a 
waiver  of  prior  delinquencies.  There  is  no 
foundation  whatever  for  such  a  claim.  In 
the  first  place,  the  notice  was  not  required 
under  the  const  Itation;  second,  it  has  ref- 
erence only  to  the  current  month,  and  Is  con- 
sistent with  the  fact  that  the  insured  was 
BtlU  a  member  of  the  association,  although 
suspended  for  nonpayment  of  former  assess- 
ments; third,  the  insured  was  In  no  way 
misled  or  deceived  by  the  notice.  In  respect 
to  this  branch  of  the  case,  we  refer  to 
Schmidt  V.  Modem  Woodmen  of  America 
(Wis.)  54  N.  W.  264.  The  trial  court  was  cor- 
rect in  <»derlng  judgment  for  defendant  not- 
withstanding the  verdict  and  the  Judgment 
Is  afllrmed. 


In  re  BILLINOI?   ESTATE. 

GKIGGS  V.  KING. 

(Supreme  Court  of  Minnesota.    Feb.  6,  1901.) 

BILL  OF  BXCHANOB-NOnCB  OF  DISHONOB^ 
DIUGENCE— SEaiVICB  ON  AGENT. 
1.  When  the  party  giving  notice  of  the  dis- 
honor of  an  inland  bin  of  exchange  is  ignorant 
of  the  place  of  residence  or  place  of  business 
of  the  party  to  be  notified,  he  must  exercise 
due  diligence  in  Inquiring  for  the  same.  Such 
diligence   must   be    ordinary   and    reasonable, 


such  as  men  of  tmsiaess  osaally  exercise  when 
their  interest'  depends  upon  correct  informa- 
tion. 

2.  In  the  case  at  bar  such  party  failed  to 
make  any  inquiry  whatever  as  to  the  place  ot 
business  or  place  of  residence  of  an  indorser. 
Held,  as  a  matter  of  law,  that  he  failed  to  ex- 
ercise due  diligence. 

S.  To  render  notice  served  npon  an  agent 
valid  and  binding  as  notice  to  the  principal,  it 
is  not  essential  that  the  agency  shomd  be 
created  hy  letter  of  attorney.  The  authority  of 
the  agent  may  be  implied  as  well  as  express; 
and,  if  the  drcnmstancea  are  such  as  to  war- 
rant the  implication  that  tiie  relation  of  prin- 
cipal and  asent  snbsista  between  the  jjarty  en- 
titled to  notice  and  the  one  to  whom  it  ia  giv- 
•n.  it  will  operate  as  effectually  to  charge  the 
principal  as  though  the  agent  had  been  ex- 
pressly authorised. 

4.  Held,  under  the  circumstances  appearing 
in  this  case,  that  one  G.  had  implied  authority 
to  receive  notice  of  dishonor  of  the  bill  in  ques- 
tion, as  the  indorser's  agent 

(Syilabus  by  the  Oonrt) 

Appeal  from  district  court,  Ramsey  county; 
William  Louis  Kelly,  Judge. 

In  the  matter  of  the  estate  of  George  W. 
Billings,  deceased,  George  Griggs,  as  admin- 
istrator. From  an  order  allowing  the  claim 
of  Virginia  King  against  the  estate,  the  ad- 
ministrator appeals.    Affirmed. 

Franklin  H.  Griggs,  for  app^ant  W.  H. 
Williams  and  B.  H.  Schriber,  for  respondent. 

COLLINS,  J.  Magoflln  vras  a  practidng 
attorney  In  St.  Paul,  Minn.,  and  also  a  notary 
public.  Billings,  now  deceased,  and  against 
whose  estate  this  claim  is  made,  resided  in 
his  lifetime  in  the  state  of  Vermont  Griggs, 
who  resided  in  St.  Paul,  loaned  money  for 
Billings  in  this  state  on  notes  secured  by 
real-estate  mortgages,  and,  in  case  of  non- 
payment of  the  principal  or  interest  the  Ut- 
ter usually  sent  the  papers  to  the  former  with 
orders  to  bave  the  mortgages  foreidosed. 
Griggs  then  acted  upon  his  own  Judgm^it 
and  employed  such  attornejrg  a«  he  saw  fit 
and  some  of  these  mortgages  had  been  placed 
by  him  In  Magoffin's  hands,  and  had  been 
foreclosed  by  him,  at  an  expense  of  abont 
|160.  Billings  and  Magoffin  were  not  per- 
sonally acquainted,  and  ttie  latter  had  no  ac- 
tual knowledge  of  his  cllenfs  place  of  resi- 
dence, and  so  testified  at  the  trlaL  BlDlngs 
bad  the  note  in  question,  and  wrote  to  Griggs 
aaklog  him  to  see  If  Magoffin  would  accept 
it  for  his  fees.  The  latter  assented,  and 
thereupon  Billings  indorsed  and  mailed  the 
note  to  Griggs,  the  latter  took  it  to  Magoffin 
In  person,  and  indorsed  it  over  to  him.  Ma- 
goffin knew  no  one  in  the  transaction  except 
as  above  indicated.  When  the  note  fell  due, 
he,  as  a  notary  inibUc,  presented  It  to  the 
maker.  Payment  was  refused.  He  thereup- 
on protested  it  and  sent  notice  by  mall  of 
the  protest,  and  of  the  maker's  refusal  to 
pay,  to  Griggs  at  his  place  of  business  in  St. 
Paul,  and  notice  for  Mr.  BiUlngs,  In  care  of 
Mr.  Griggs,  to  the  same  address,  npon  the 
ground  that  Billings'  place  of  residence  or 
business  was  tmkuown  to  bim.    SutMwquent- 
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]y  he  transferred  tbe  note  to  the  present 
claimant 

Notice  of  protest  was,  of  course,  unneces- 
sary on  this  particular  note,  an  inland  bill, 
but  notice  of  disbonor  and  nonpayment  were 
necessary,  in  order  to  bold  Billings  as  an  In- 
dorser.  Tbe  rule  in  regard  to  due  diligence 
Is  tbat,  if  tbe  party  giving  notice  Is  ignorant 
of  tbe  place  of  residence  or  place  of  business 
of  tbe  party  to  be  notified,  be  must  exercise 
due  diligence  in  inquiring  for  tbe  same. 
Such  diligence  must  be  ordinary  and  reason- 
able, such  as  men  of  business  usually  exer- 
cise when  tbeir  interest  depends  upon  cor- 
rect information.  In  this  case  MagofiOn 
made  no  inquiry  at  all,  aitbougb  Griggs,  tbe 
agent,  had  an  office  in  the  same  city,  and  but 
a  short  distance  from  bis  own.  Tbe  facts 
before  us  In  respect  to  diligence  in  inquiring 
are  undisputed,  and,  as  a  question  of  law, 
it  must  be  held  tbat  Magoffin  did  not  exer- 
cise due  diligence  to  discover  BlUlngs'  place 
of  residence  or  business. 

But  the  contention  is  tbat  on  the  evidence 
tbe  court  below  was  justified  In  Its  finding, 
l>ecau8e  Griggs  was  Billings'  agent,  and  that 
notice  to  him  of  nonpayment  was  notice  to 
his  principal.  It  is  well  settled  that,  to  ren- 
der notice  of  protest  or  of  dishonor  served 
npon  an  agent  valid  and  binding  as  notice  to 
tbe  principal.  It  Is  not  essential  tliat  tbe 
agency  has  been  created  by  letter  of  attor- 
ney. The  authority  of  tbe  agpnt  may  be  im- 
plied as  well  as  express.  And,  If  the  circum- 
stances are  such  as  to  warrant  tbe  implica- 
tion that  the  relation  of  principal  and  agent 
subsists  between  tbe  party  entitled  to  notice 
and  tbe  one  to  whom  it  is  given,  it  will  op- 
crate  as  efteciualiy  to  charge  tbe  principal 
as  though  tbe  agent  had  been  expressly  au- 
thorized. Wade,  Notice,  {  743;  3  Rand.  Com. 
Paper,  i.  1247;  4  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  413,  and  note  3.  Billings  was  a  non- 
resident whose  place  of  business  or  residence 
was  unknown  to  Magoffin.  All  business  had 
been  transacted  through  Griggs,  who  appears 
to  have  had  charge  of  all  business  in  this 
state  In  wblcb  Bllllnga  was  interested.  He 
was  the  only  person  with  whom  Magoffin 
dealt,  and  was  the  one  to  whom  was  intrust- 
ed Billings'  proposition  that  Magoffin  should 
accept  the  note  for  his  services.  The  note 
was  made  payable  to  Griggs  by  Billings,  and 
forwarded  by  mall  for  the  express  purpose 
of  delivery  to  Magoffin.  Griggs  Indorsed  It 
to  the  latter,  and  personally  delivered  it 
Under  these  drcnmstances,  we  bold  tbat  the 
trial  court  was  justified  in  finding  that  Griggs 
had  authority  to  receive  the  notice  of  dis- 
honor as  Billings'  agent    Order  affirmed. 


MOORB  V.  CITY  OF  ST.  PAUL. 
(Supreme  Court  of  Minnesota.    Feb.  14,  1901.) 

CITY  CaiARTBR— REPAIR  OF  BRIDGES— KXTHN- 
SION  OF  CITY  LIMITS. 
1.  The  provisions  of  the  charter  of  the  city 
of  St  Paul  impose  upon  the  municipality  the 


duty  to  keep  in  good  repair  for  public  use  all 
streets,  highways,  and  bridges  within  its  lim- 
its. Held,  that  the  duty  and  obligation  created 
by  such  charter  extend  to  tbe  bridge  across  the 
Missiasippi  river  at  Ft  Snelling,  notwithstand- 
ing the  fact  that  the  bridge,  when  constructed, 
was  not  within  the  limits  of  the  dty,  and  that 
the  statute  under  which  it  was  constructed 
(chapter  125,  Sp.  Laws  1876)  imposed  such  duty 
upon  the  county  of  Ramsey. 

2.  The  limits  of  the  city  were  subsequenUy 
extended  to  include  this  bridge,  and  it  is  Aeld 
that  the  duty  imposed  upon  the  city  to  keep  all 
hridges  and  streets  within  its  limits  in  good 
repair  became  operative  as  to  tiiis  particular 
bridge  and  the  highway  leading  to  it  the  mc^ 
ment  the  same  were  included  within  its  limits. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county; 
George  L.  Bunn,  Judge. 

Action  by  Dellie  Moore  against  the  dty  of 
St  Paul.  Verdict  for  plalntiS,  and  from  an 
order  denying  a  new  trial  defendant  appeals. 
Affirmed. 

James  E.  Markham,  Franklin  H.  Griggs, 
and  Frank  Arnold,  for  aiq>ellant  0.  D.  ft 
Tbos.  D.  O'Brien,  for  respondent 

BROWN,  J.  This  action  Is  one  to  recover 
damages  for  Injuries  to  the  person  of  plain- 
tiff, caused,  as  she  alleges,  by  tbe  negligence 
of  defendant  There  Is  no  controversy  about 
the  facts  in  tbe  case.  Plaintiff  resides  in  the 
county  of  Hennepin,  near  Ft  Snelling,  and 
on  the  day  of  the  acddent  was  crossing  tbe 
bridge  leading  from  Ft.  Snelling  to  tbe  dty  of 
St.  Paul,  and  when  on  tbe  east  end  thereof, 
and  within  tbe  limits  of  said  dty,  she  tripped 
on  a  nail  or  spike  in  tbe  floor  of  tbe  bridge, 
and  fell,  and  received  the  Injuries  complain- 
ed of.  She  bad  a  verdict  in  the  court  below, 
and  defendant  appeals  from  an  order  denying 
a  new  trial. 

There  is  but  one  question  in  the  case.  No 
point  Is  made  but  that  the  bridge  Is  wltfaln 
tbe  limits  of  tbe  dty,  and  upon  and  a  part  of 
one  of  its  streets,  and  there  Is  no  question  but 
tbat  It  was  defective  and  out  of  repair  at 
the  point  where  tbe  acddent  happened,  and, 
it  It  was  the  duty  of  defendant  to  keep  the 
bridge  In  repair  (or  tbat  portion  within  Ita 
limits,  the  east  one-half  thereof),  there  Is  no 
question  but  tbat  It  was  negligent  in  tiM 
premises,  and  liable  to  plalntitF.  Tbe  bridge 
was  constructed  In  tbe  year  1876,  under  and 
pursuant  to  chapter  125  of  the  Special  Laws 
of  that  year.  This  act  contains  tbe  following 
provision:  "That  tbe  said  bridge  •  •  • 
when  constructed  shall  be  kept  In  good  order 
and  repair  by  tbe  county  of  Ramsey,  as  a 
free  bridge,  and  that  said  commissioners  up- 
on tbe  completion  of  such  bridge  and  when 
the  same  is  opened  for  public  travel,  shall 
surrender  tbe  same  to  the  commissioners  of 
said  Ramsey  county,  and  thereupon  the  same 
shall  be  considered  In  charge  of  said  county 
for  repair  and  protection." 

Tbe  bridge  was  not  at  the  time  it  was  con- 
structed, within  the  limits  of  tbe  dty  of  St 
Paul,  but  was  undoubtedly  a  St  Paul  and 
Ramsey  county  enterprise,  and  the  provision 
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Imposing  the  duty  to  keep  It  in  repair  upon 
Ramsey  county  was  In  all  probability  Insert- 
ed In  the  act  to  protect  the  county  of  Hen- 
nepin opposite  the  river  over  which  the 
bridge  extends,  becanse  the  bridge  was  of 
no  particular  public  benefit  to  that  county. 
However,  the  limits  of  St.  Paul  were  extend- 
ed In  1887  to  include  all  of  the  township  of 
Reserve,  and  this  Included  the  east  end  of 
the  bridge.  It  is  claimed  on  the  part  of  ap- 
pellant that,  because  of  the  terms  of  the  act 
of  the  legislature  under  which  the  bridge 
was  constructed,  the  sole  duty  to  keep  tlie 
bridge  in  repair  for  public  use  is  with  the 
coimty  of  Ramsey,  and  that  the  city  is  under 
no  obligation  In  that  behalf. 

The  charter  of  the  city  of  St.  Paul  (section 
7.  p.  53,  Revision  1893)  provides:  "The  com- 
mon council  shall  have  the  care,  supervision 
and  control  of  all  public  highways,  bridges, 
streets,  *  •  •  and  shall  cause  all  streets 
which  may  have  been  opened  and  graded  un- 
der the  authority  of  said  city,  or  with  Its 
assent,  to  be  kept  open  and  in  repair  and 
free  from  nuisances.  *  *  *"  Section  12, 
p.  97,  provides:  "(2)  •  •  •  And  It  Is 
hereby  made  the  duty  of  said  board  [board 
of  public  works],  through  Its  said  assistant, 
said  engineer,  and  under  the  supervision  of 
the  council,  as  aforesaid,  at  all  times  to  have 
and  keep  all  the  sidewalks,  streets,  lante, 
bridges,  alleys  and  public  levees  in  a  cleanly 
condition,  passable  and  safe  for  public  use 
and  travel.  •  •  •"  These  provisions  of 
the  charter  Impose  the  absolute  duty  on  the 
city  to  keep  all  streets,  highways,  and 
bridges  within  Its  limits  In  good  repair  for 
public  use.  It  is  immaterial  when  they  be- 
came a  part  of  the  charter.  The  fact  re- 
mains that  they  are  a  part  thereof,  and  were 
such  at  and  before  the  time  of  this  accident, 
and  Impose  the  duty  stated  upon  the  city. 
It  Is  true  that  the  city  was  under  no  duty 
or  obligation  to  keep  the  bridge  In  question 
In  repair  prior  to  the  time  of  the  extension 
of  Its  limits,  as  above  stated,  but  it  seems 
very  clear  to  us  that  the  obligation  to  do  so 
came  with  the  extension  of  the  limits  by 
which  the  bridge  was  brought  within  Its  ju- 
risdiction. The  moment  the  limits  of  the  city 
were  extended  so  as  to  Include  the  bridge 
and  the  highway  of  which  It  forms  a  part, 
that  moment  the  obligation  and  duty  created 
by  the  provisions  of  the  charter  became  op- 
erative upon  the  city,  notwithstanding  the 
fact  that  the  special  law  under  which  the 
bridge  was  constructed  imposed  the  same 
duty  upon  the  county  of  Ramsey.  The  obli- 
gation of  the  city  with  respect  to  the  public 
Is  precisely  the  same  as  though  the  special 
law  did  not  provide  that  the  county  should 
keep  the  same  In  repair.  There  may  be  a 
concurrent  liability  on  the  part  of  the  city 
and  county,  but  the  city  cannot  escape  Its 
responsibility  on  the  claim  that  the  county 
is  also  liable.  There  are  undoubtedly  other 
streets  now  within  the  city,  but  which  were 
county  or  township  roads  prior  to  the  time 


the  territory  traversed  by  them  was  Included 
within  the  city  limits,  and,  if  appellant's  po- 
sition be  sound,  the  city  owes  the  public  no 
duty  to  keep  them  In  repair,  because  the  gen- 
eral statutes  of  the  state  Imposed  such  duty 
upon  the  township  In  which  they  were  lo- 
cated before  being  attached  to  the  city,  and 
no  express  enactment  of  the  legislature  Is 
found  transferring  or  changing  such  duty  and 
obligation  from  the  township  to  the  city. 
We  cannot  concur  in  that  view  of  the  law. 
The  provisions  of  the  charter  above  referred 
to  must  be  construed  as  placing  upon  the 
city  the  obligation  to  keep  every  highway 
and  bridge  within  its  limits  In  good  repair 
for  public  use,  without  regard  to  what  the 
law  may  have  required  In  that  respect  prior 
to  the  time  such  highways  and  bridges  came 
within  the  jurisdiction  of  the  city.  In  the 
case  of  Daniels  v.  Mayor,  etc.,  64  Oa.  79,  It 
appeared  that  the  bridge,  though  within  the 
limits  of  the  defendant  city,  was  constructed 
by,  and  was  the  property  of,  the  county  in 
which  the  city  was  located,  and  there  was 
no  statute  Imposing  the  duty  on  the  city  to 
keep  It  In  repair,  and,  because  of  the  ab- 
sence of  the  statutory  liability,  the  court 
there  held  the  city  not  liable.  In  the  case 
at  bar  we  have  pointed  out  the  statutory  duty 
Imposing  generally  upon  the  city  the  duty  of 
keeping  all  its  streets  and  bridges  in  good 
repair.  The  Georgia  case  Is  not,  therefore,  in 
point    Order  affirmed. 


WOODLAND  00.  v.  MENDENHALL  et  «1. 

(Supreme  Court  of  Minnesota.    Feb.  14,  1901.) 

CUklii    AND    DELIVKRY— EVIDENCE— FINDINQS 
— VBNDOR'S   LIEN— ASSIGNMENT. 

1.  Defendant  Duluth  Street-Railway  Oompa- 
ny  purchased  and  strung  along  the  line  of  the 
Motor  Line  Improvement  Company's  street  rail- 
way, in  tlie  city  of  Duluth,  a  large  quantity 
of  feed  wire,  under  an  agreement  that  the 
latter  company  would  repay  to  defendant  the 
purchase  price  thereof.  The  motor  company 
never  paid  for  such  wire,  and  the  indebtedness 
therefor  was  assigned  and  transferred  to  de- 
fendant Mendenhali.  In  this  action,  one  in 
claim  and  delivery  for  the  possession  of  the 
wire,  brought  by  plaintiff,  successor  to  all  the 
rights  of  the  motor  company,  it  is  held  that 
the  findings  of  the  trial  court  to  the  effect 
that  the  wire  in  question  was  furnished  by 
the  street-railway  company  under  an  agree- 
ment with  the  motor  company  that  the  former 
should  retain  a  lien  thereon  for  the  purchase 
price,  and  retain  and  hold  possession  and  con- 
trol thereof  until  the  same  was  paid;  that  de- 
fendant at  all  times  did  retain  possession  and 
control  of  the  wire  sufficient  to  support  and 
sustain  the  lien;  and  that  the  particular  wire 
in  question  in  this  action  was  not  In  issue  nor 
involved  in  an  action  by  plaintiff  against  these 
defendants  to  foreclose  a  trust  deed  executed 
prior  to  this  transaction  by  the  motor  company 
upon  its  line  of  railway,  nor  in  an  action  be- 
tween the  same  parties  to  determine  the  ad- 
verse claims  to  such  line  of  railway,— are  sus- 
tained by  the  evidence. 

2.  A  vendor's  lien  for  the  purchase  price  of 
personal  property  is  not  lost  nor  waived  by 
the  acceptance  by  the  holder  thereof  of  the 
promisBorr  note  of  the  debtor  for  the  amount 
of  the  debt,  nor  by  subsequently  bringing  ac- 
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tion   on   such   note,   and   obtaining  judgment 
thereon. 

3.  Snch  lien  sarTlTea  and  continues,  notwith- 
standing the  acceptance  of  the  promissory  note, 
and  the  recovery  of  the  judgment  thereon, 
so  long  aa  the  debt  remains  unpaid,  and  tho 
lien  claimant  retains  the  possession  and  contrcd^ 
of  the  property  against  -which  it  exists. 

4.  An  assignment  and  transfer  of  a  debt  car- 
ries with  it  all  liens  and  secnrities  for  its  pay- 
ment. No  separate  assignment  of  the  lien  or 
security  is  necessary. 

5.  In  cases  where  the  retention  of  the  posses- 
sion of  personal  property  is  essential  to  the 
preservation  of  a  lien  thereon  for  the  pur- 
chase price,  continued  actual  physical  posses- 
sion is  not  necessary;  it  is  sufficient  in  such 
case  if  the  lien  claimant  retains  such  posses- 
sion as  will  preserve  in  him  the  actual  control 
of  the  property. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  St  Louis  coun- 
ty;  Homer  B.  Dlbell,  Judge. 

Action  by  the  Woodland  Company  against 
Luther  Mendenhali  and  others.  Judgment 
for  defendants,  and  from  an  order  denying 
a  new  trial  plaintiff  appeals.    Affirmed. 

Jaques  &  Hudson  and  John  G.  Williams, 
for  appellant  Fryberger  &  Johanaon,  for  re- 
spondents. 

BROWN,  J.  This  action  Is  Mie  in  claim 
and  delivery  for  a  quantity  of  coppei;  wire. 
It  was  brought  to  recover  the  possession  of 
31,423  feet  of  such  wire,  but  only  13,029  feet 
are  in  dispute.  Defendants  bad  Judgment 
tberefor  in  the  court  below,  and  plaintiff  ap- 
peals from  an  order  denying  a  new  trial.  The 
cause  was  tried  below  without  a  Jury,  but 
the  trial  conrt  made  no  specific  findings  of 
fact,  and  only  found  the  ultimate  fact  tliat 
defendants  were  entitled  to  the  possession  of 
the  wire.  Nor  was  any  request  made  for 
specific  findings.  So  if  the  evidence,  upon 
any  theory  consistent  with  legal  principles, 
will  sustain  the  ultimate  fact  so  found,  the 
order  appealed  from  must  be  affirmed.  The 
principal  facts  in  the  case,  as  we  gather 
them  from  the  evidence  and  concessions  In 
the  briefs  of  counsel,  are  about  as  follows: 
In  October,  1892,  the  Motor  Line  Improve- 
ment Company,  a  corporation,  owned  a  part- 
ly-equipped line  of  street  railway  in  the  city 
of  Dulutb,  extending  from  East  Twenty-Sev- 
enth street,  in  said  city,  to  Woodland  Park. 
.4t  that  time  said  company  entered  into  a  con- 
tract or  agreement  with  the  Duluth  Street- 
Railway  Company,  by  which  the  latter  com- 
pany undertook,  under  certain  terms  and  con- 
ditions specified  and  set  forth  in  the  writing, 
to  operate  the  motor  company's  line  in  con- 
nection with  its  own  line.  It  was  under  no 
duty  or  obligation,  under  the  contract,  to 
equip  the  motor  company's  line.  Such  line 
was  fully  equipped  for  all  ordinary  traffic  at 
the  time  the  agreement  was  entered  into,  and 
the  street-railway  company  agreed  to  keep 
and  maintain  it  In  that  condition.  It  was 
subsequently  learned  tnat  the  equipment  of 
the  line  provided  by  the  motor  company  was 
Inadequate,  with  respect  to  feed  wire,  to  fur- 


nish power  (m  certain  public  occasions  when 
large  bodies  of  the  people  made  use  of  the 
line,  and,  to  supply  the  necessary  power,  the 
wire  In  question  was  purchased  by  the  street- 
railway  company,  and  strung  on  the  poles  of 
the  motor  line,  under  an  agreement  between 
the  two  companies  to  the  effect  that  the 
street-railway  company  sliould  retain  a  yeor 
dor's  lien  upon  the  wire,  and  hold  possession 
thereof  until  paid  for  by  the  motor  company. 
The  Motor  Line  Improvement  Company  was 
unable,  for  want  of  funds,  to  purchase  the 
wire,  and  under  this  agreement  the  street- 
railway  company  purchased  and  paid  there- 
for the  sum  of  about  $3,S00,  which  amount 
includes  the  expense  of  stringing  the  wire  on 
the  poles.  At  the  time  of  making  such  con- 
tract, MendentiaU  was,  and  ever  since  has 
continued  to  be,  the  president  of  the  street- 
railway  company,  and  was  in  1898,  in  insol- 
Tency  proceedings,  appointed  its  receiver,  and 
has  ever  since  continued  to  act  as  such.  The 
purchase  price  of  the  wire  was  charged  to 
the  motor  company  on  the  books  of  the  street- 
railway  company,  and  the  motor  company 
subsequently  gave  its  promissory  note  for  the 
amount.  The  note  and  indebtedness  were 
thereafter  assigned  and  transferred  to  defend- 
ant Mendenhali,  who  still  holds  the  same. 
The  wire  has  never  been  out  of  the  posses- 
sion of  the  streetrrailway  company,  or  of 
Mendenhali,  its  receiver,  since  the  day  of  Its 
purchase.  No  part  of  the  purchase  price  of 
the  wire  has  ever  been  paid,  and  defendants 
claim  a  purchase-money  lien  thereon. 

Plaintiff  asserts  title  and  right  to  the  pos- 
session of  the  wire  through  a  trust  deed  exe- 
cuted by  the  motor  company  to  secure  the 
payment  of  $200,000,  an  indebtedness  incur- 
red by  that  company  in  the  construction  and 
equipment  of  its  road.  The  deed  was  exe- 
cuted in  1892,  long  prior  to  the  date  of  the 
transactions  between  the  motor  company  and 
the  street-railway  company,  and  purports  to 
cover  all  the  line  of  railway  in  question,  in- 
cluding wires,  poles,  and  such  other  fixtures 
and  equipments  as  might  thereafter  tie  ac- 
quired as  a  part  of  the  railway  line.  Default 
was  made  in  the  payment  of  the  amount  se- 
cured by  the  trust  deed,  and  it  was  duly  foi-e- 
dosed  in  1898.  Plaintiff  became  the  pur- 
chaser at  the  sale  of  all  the  property  covered 
by  the  trust  deed  and  Included  in  the  fore- 
closure, and  bases  its  right  to  the  wire  In 
question  upon  such  foreclosure,  and  upon  the 
futher  claim  tlmt  subsequent  to  the  foreclo- 
sure, and  after  the  expiration  of  the  period 
of  redemption.  It  brought  an  action  against 
these  defendants  to  determine  adverse  claims 
to  such  property,  and  obtained  a  Judgment 
confirming  its  title.  Such  is  the  source  and 
foundation  of  plaintifTs  claim  to  the  wire. 

Plaintiff  contends  (1)  that  the  sale  of  the 
wire  from  the  street-railway  company  to  the 
motor  company  was  attsolute,  and  delivery  of 
possession  was  complete  and  unconditional  at 
time  of  sale;  (2)  if  a  lien  for  the  purchase 
price  was  in  fact  reserved,  It  was  thereafter 
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loot  and  waived  by  the  dealings  of  the  mr- 
tlea;  and  (S,  4)  that  the  forecloeure  action 
and  the  action  to  determine  adverse  claims 
bar  defendants'  claim.  The  findings  of  the 
court  below  negative  all  these  contentions, 
and  the  only  question  for  us  to  determine  Is 
whether  the  findings  are  sustained  by  the  evi- 
dence. 

There  Is  no  question  but  that  the  street- 
railway  company  purchased  and  paid  for  the 
wire  under  an  agreement  that  the  motor  com- 
pany should  repay  the  cost  thereof,  and  no 
claim  that  the  street-railway  company  has 
ever  been  repaid  or  otherwise  relmborsed  by 
the  motor  company  or  by  plaintiff.  The  re- 
moval of  the  wire  from  the  poles  In  no  way 
injured  the  line  of  railway,  nor  lessened,  di- 
minished, or  Impaired  the  security  covered  by 
the  trust  deed,  or  deprived  the  holder  thereof 
of  any  right  conferred  thereby,  and,  as  le- 
marked  by  the  learned  trial  Judge,  unless 
some  decisive  rule  of  law  requires  the  wire 
to  be  taken  from  defendants,  who  bold  It  as 
security  for  the  purchase  price,  and  given  to 
plaintiff.  It  should  be  left  with  those  who 
paid  value  for  it  , 

It  Is  claimed  by  defendants  that  neither 
the  title  nor  the  right  to  the  poesesslon  of  the 
wire  ever  parsed  to  the  motor  company;  that 
the  passing  of  such  title  was  expressly  condi- 
tioned upon  payment  being  made  therefor; 
and  that  the  street-railway  company  retained 
by  agreement  a  Hen  thereon  for  the  purchase 
iwlce,  and  that  such  lien  is  sUll  subsisting 
and  of  full  force  and  effect  The  court  below 
most  have  found  the  facts  accordingly.  They 
are  embraced  in  the  ultimate  fact  that  de- 
fendants are  entitled  to  the  possession  of 
tlie  wire;  A  careful  examination  of  the  rec> 
ord  satisfies  us  that  the  evidence  Jnstlfles  the 
conclusions  reex:hed  by  the  trial  court;  at 
least,  it  Is  not  so  clearly  against  the  findings 
as  to  warrant  this  court  In  setting  them 
aside.  It  Is  not  as  clear  and  d^nite  as 
might  be  desired,  perhaps,  but  tends  to  sup- 
port and  sustain  the  claim  of  defendants,  and 
we  sustain  the  conclusions  of  the  trial  court 

The  wire  was  purchased  to  be  used  in 
operating  the  motor  company's  line,  not  to 
equip  it  The  street-railway  company  was 
under  no  obligation  to  furnish  it  under  the 
operating  contract  It  was  furnished  under 
the  separate  contract  and  agreement  made 
subsequent,  was  used  exclusively  In  operating 
the  line,  and  was  at  all  times  In  the  posses- 
sion and  under  the  control  of  the  street-rail- 
way company,  or  Mendenhall,  its  receiver. 
They  retained  all  the  possession  the  nature 
of  the  property  and  the  uses  to  which  It  was 
put  would  permit  It  was  never  given  Into 
the  possession  of  the  motor  company,  and 
such  company  never  had  other  than  such  con- 
structive possession  as  might  arise  by  im- 
plication of  law  from  the  fact  that  it  was 
upon  its  poles  along  its  line  of  railway.  But 
as  such  railway  line,  and  all  its  fixtures  and 
equipments,  were,  at  the  time  in  question, 
out  of  its  possesskm  and  control,  and  in  the 


possession  of  the  defendants,  sndi  constmc- 
tlve  possession  can,  hi  no  view  of  the  law. 
have  effect  to  devest  the  lien  held  by  the 
street-railway  company.  The  wire  not  only 
never  got  into  the  possession  of  the  motor 
company,  bvt  remained  personal  property, 
and  never  became  a  part  of  Its  line  oC  rail- 
way. The  court  below  was  therefore  fully 
Justified  In  finding  a  possession  of  the  wire 
In  the  street-railway  company  or  Mendenhall 
sufficient  to  support  and  sustain  the  Uen  for 
its  purchase  price.  Globe  Mill.  Co.  v.  Minne- 
apolis El.  Co.,  44  Minn.  153,  46  N.  W.  906; 
Press  Co.  v.  Stanard,  44  Ma  79;  Bank  v. 
Stanton.  55  Minn.  211,  56  N.  W.  821;  Fanis- 
worth  V.  Telegraph  Oo.  (Sup.)  6  N.  Y.  Snpp. 
785;  Society  v.  Weber,  16  Wash.  9&,  47 
Pac.  224,  38  L.  B.  A.  267;  Prouty  v.  Barlow, 
74  Minn.  130,  76  N.  W.  &16:  Holly  iUg.  Co. 
V.  New  Chester  Water  Co.  (C.  C.)  4S  Fed. 
879;  Insurance  Ca  v.  George,  77  Minn.  310, 
70  N.  W.  102a  1064.  In  the  case  of  Bank  v. 
Stanton,  66  Minn.  211.  56  N.  W.  821.  it  ap- 
peared that  defendant  therein  had  construct- 
ed a  building 'upon  land  not  owned  by  him, 
but  which  he  was  occupying  with  the  per- 
mission of  the  owner,  but  with  no  agreement 
or  understanding  with  such  owner  that  the 
building  should  be  considered  personal  prop- 
erty, and  the  court  implied  an  agreement  that 
It  should  remain  the  personal  property  of  de- 
fendant notwithstanding  the  fact  that  It 
was  attached  to  the  real  estate  and  equipped 
as  a  factory,  and  that  too,  as  against  a  prior 
mortgagee.  If  such  an  agreMnent  was  prCHEH 
erly  implied  as  a  matter  of  law  In  that  case, 
a  similar  Implication  would  arise  and  should 
be  applied  In  this  case,  to  the  extent  neces- 
sary to  preserve  the  defendants'  lien.  See. 
also,  as  pertinent  to  the  subject,  Farmers' 
Loan  &  Trust  Oo.  v.  Minneapolis  Engine  & 
Machine  Works,  35  Minn.  643,  29  N.  W.  349; 
Loan  Co.  T.  Fuller.  67  Minn.  60,  68  N.  W. 
831;  U.  S.  V.  New  Orleans  B.  Co.,  12  Wall. 
362,  20  L.  Ed.  434;  and  Porter  y.  Steel  Co.. 
122  U.  8.  207,  7  Sup.  Ot  1206,  30  L.  Ed.  1210. 
There  was  no  separate  assignment  of  the 
lien  claim  to  Mendenhall;  but  It  was  not 
necessary  that  it  be  independently  assigned. 
It  Is  well  settled  that  the  assignment  and 
transfer  of  a  debt  carries  with  It  all  Hens  or 
other  securities  for  its  payment  Kinney  v. 
Ore  Co.,  58  Minn.  458,  60  N.  W.  28.  Nor  does 
the  fact  that  the  motor  company  gave  Its 
promissory  note  for  the  debt  constitute  a 
waiver  of  the  lien.  Slate  Co.  v.  Burdlck,  60 
Minn.  270,  62  N.  W.  285;  Gelb  v.  Beynolds. 
36  Minn.  831.  28  N.  W.  928.  NOT  was  It  waiv- 
ed by  the  fact  that  the  note  was  put  Into 
Judgment  Jones,  Pledgee,  |  591;  16  Am. 
Rnc.  PI.  &  Prac.  636.  Xotwithstanding  the 
fact  that  a  promissory  note  was  taken  for 
the  debt  and  the  note  subsequently  put  Into 
Judgment,  so  long  as  the  debt  remained  un- 
paid and  defendants  held  and  retained  pos- 
session of  the  wire,  under  the  agreement  that 
It  should  be  held  as  security,  the  Hen  surviv- 
ed, and  remained  in  full  fbrce  and  effect 
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Batenttna  of  tbe  poaHaniBi  of  tte  proiierty 
la  unqiiettionably  essential  to  tbe  validity 
and  life  of  a  ilea  snch  as  defendants  rely 
opoD  In  tbls  case.  And  In  this  connection  it 
is  urged  by  plaintiff  that  tbe  poeseaslon  of 
the  trice  was  nat  deUvered  to  Mendenball  at 
ttke  time  tbe  debt  was  assigned  to  him,  and 
tint  In  oenaequence  tbe  lien,  if  any  existed, 
became  lost  and  watrad.  It  Is  not  necessary, 
to  give  validity  to  such  a  Hen,  that  tbe  pef- 
aon  entitled  thereto  retain  at  all  times,  and 
£zt>m  all  persona,  tbe  actual  physical  posse*- 
Blan  at  tbe  property.  It  is  mfflcient  that  be 
retains  such  possession  as  will  preserve  In 
blm  tbe  actnal  control  of  tbe  property.  He 
may  permit  a  third  person  to  tales  and  hold 
paases8i<»,  but  so  buig  as  be  does  not  lose 
ooatrol  of  it,  and  the  property  does  not  reach 
the  possession  of  tbe  debtor.  It  reaa^  Im- 
pressed with  tbe  lien.  Of  comae,  if  It  comes 
lawfully  Into  tbe  poaseasion  of  the  debtor,  tbe 
Uen  Is  iOBt  We  faav«  ataeady  nottoed  that 
Mendenball  was  president  at  tbe  atreet-iail- 
'way  company,  and  sntweqaently  its  receiver, 
and  aa  siicb  operated  *both  lines  of  railway. 
In  sacdi  capacity  be  bad  tbe  poeseaslon  and 
control  of  batb  lines,  and  of  all  fixtures  and 
equipounts  pertaining  tb»eto.  It  was  not 
aecessary  to  canstltnte  a  transfer  of  tbe  lien 
claim,  under  tbe  drenmatances  shown  In  tbia 
caae,  that  there  be  an  actual  physical  transfer 
of  tbe  inssession  of  the  wire.  If  the  parties 
had  gone  tbnmgb  tbe  ceremony  of  a  formal 
delivery,  by  words,  tbe  situation  would  have 
been  In  no  manoer  changed.  The  wire  would 
hare  remained  on  tbe  polea,  and  Meadenball 
TVDUld  bave  coatinned  in  tbe  operation  of  both 
Unea  of  cattnay,  as  before,  with  tbe  same 
poaseasicm.  As  before  stated,  we  are  satis- 
fied tiiat  tte  trial  court  was  warranted  In 
fladtng  a  pesseasion  In  Mendenball  svfflcient 
to  support  and  sustain  tbe  lien.  Tbe  findings 
do  not  disclose  the  theory  of  tbe  trial  court 
on  tbls  beaneb  of  tbe  ease. 

Tt  is  ooBAended  by  appellant  that  defend- 
ants' claim  of  lien  was  barred,  and  tb^ 
estcqiped  from  asserting  tbe  same,  by  the 
Judgment  entered  in  the  foredosare  action 
and  tbe  Jodgment  in  tlie  action  to  determine 
adverse  cialma  'Chew  is  no  finding  of  fact 
that  tUs  particular  wire  was  involved  bx 
either  of  those  actions.  Tbe  court  undoubt- 
edly eoncladed  that  it  was  not;  for  such  con- 
clnaian  was  necessary  to  the  ultimate  fact 
Hiat  defendants  are  entitled  to  tbe  wire.  If 
tbe  wire  was  Involved  In  eith»  of  tbtMe  ac- 
tions, tbe  Jndgments  therein  are  beyond  ques- 
tion condnslve  agabist  defendants;  for  Men- 
denball was  made  a  defendant  tbefeln,  and 
failed  to  appear  and  defend.  But  the  evi- 
dence Is  not  conclusive  that  It  was  there 
involved,  and  we  would  not  be  Justified  in 
reversing  tbe  lower  court  on  this  theory  of 
plalntUTs  case.  Tbe  complaints  in  those 
actions  do  not  specially  mention  this  particu- 
lar wire,  and  there  is  no  evidence  in  tbe  rec- 
ord that  it  was  specifically  Involved  in  ^titer 
actliHi.     And  Inaamucb  m»  tbe  title  thereto 


never  paaaed  freoi  the  atveet-rallway  oooh 
pany  to  tbe  motor  company,  and  the  posses- 
sion thereof  at  ail  times  remained  with  de- 
fendants, and  no  attempt  was  made  In  eititer 
of  those  actions  to  Interfere  with  defendants' 
possession,  we  cannot  say,  aa  a  matter  of 
law,  that  tbe  court  should  have  found  with 
plaintiff  on  this  question.  Tbe  evidence  is 
not  so  dearly  and  palpably  In  plaintiff's  favor 
as  to  Justify  us  in  doing  so.  Indeed,  in  tbe 
forecioeure  action  the  complaint  distinctly 
seeks  to  have  adjudged  Invalid  a  Uen  alleged 
to  be  claimed  by  defendant  by  virtue  of  a 
judgment  for  the  purchase  price  of  tbe  wire, 
but  no  mention  Is  made  of  tbe  Uen  here  in 
question.  Having  given  spectfic  notice  in  tbe 
complaint  that  plaintiff  sought  relief  againat 
the  asserted  Judgaoemt  lien,  tbe  plaintiff  can- 
not now  be  beard  to  urge  that  all  other  claims 
of  lien  were  necessarily  involved  and  adjudi- 
cated In  that  actiea.  The  lien  In  questlMi 
was  not  necessarily  Involved  In  the  action  to 
detennlne  adverse  claims,  tbe  wire  had  never 
become  a  part  of  tbe  motor  company's  line, 
foot  Instead  remained  personal  property  in 
the  possession  of  defendants,  and  it  is  not 
usual  to  determine  tbe  title  or  right  to  the 
poBsessioa  of  personal  property  In  an  actkm 
of  that  nature.    Order  affirmed. 


BARTLBT  w.  HOWELL  et  al.' 
(Supreme  Court  of  Minnesota.    Feb.  6,  1901.) 

INJURY  TO  BMrtjOTft-DBraiCnVB  MACHIN- 

Bel4,  in  a  personal  injury  action,  that 
from  the  testimouv  presented  by  plaintiff  it 
clearly  appeared  tnat  the  defect  in  the  ma- 
chine which  caused  the  injury,  and  tbe  riiki 
Inddent  to  its  eondition,  were  known  and  ap- 
preciated by  plaintiff,  and  that  be  hod  assumed 
said  risks. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Hennepin  coun- 
ty;  C.  B.  ElUott,  Judge. 

Action  by  Frank  Bartley  against  Robert  B. 
Howell  and  David  R.  Howell.  Verdict  for 
plaintiff.  From  an  order  denying  a  new 
trial,  defendants  appeal.    Reversed. 

Davis,  Kellogg  &  Severance  and  Keith, 
Bvana,  Thompson  &  FairchUd,  for  i^pel- 
lants.    Shearer  &  Gbllds,  for  respondent. 

COLLINS,  J.  Plaintiff,  while  in  tbe  de- 
fendants' employ,  and  engaged  in  piecework 
In  operating  a  machine  used  to  force  harrow 
teeth  through  strips  of  plank,  which,  when 
put  together,  composed  barrow  frames,  lost 
a  portion  of  his  hand,  and  brought  this  ac- 
timi  to  recover  damages.  The  verdict  was 
for  the  plalntifC  and  tbe  present  appeal  is 
from  an  order  wholly  denying  an  alternative 
motiioB  for  Judgment  notwithstanding  such 
verdict,  or,  In  case  that  was  denied,  for  a 
new  triaL  A  full  description  of  tbe  machine 
is  imnecessary.  Plaintiff  and  one  McCune 
usually  operated  It  together.  When  tbe  loose 
teeth  bad  been  placed  In  sockets  on  a  beam 
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wbicb  traveled  np  and  down,  the  machine  be- 
ing out  of  gear  and  at  rest,  plaintiff  pressed 
or  "tripped"  with  his  foot  a  lerer,  which, 
springing  out  from  under  a  clip  near  the  flow, 
threw  the  machine  In  gear  and  Into  opera- 
tion. The  beam  ascended,  and  droye  the 
teeth  In  place.  A  lever  was  then  used  by 
McCune  to  throw  the  machine  out  of  gear, 
and  the  beam  descended  to  Its  resting  place 
of  its  own  weight,  remaining  until  the  ma- 
chine again  went  Into  gear.  To  stop  the 
beam  at  the  most  convenient  place  for  in- 
serting teeth,  there  had  been  attached  to  the 
shaft,  about  four  inches  above  the  floor  and 
close  to  one  of  the  Journal  boxes  on  the  frame 
and  in  which  the  shaft  ran,  what  was  known 
as  a  "dog  wheel,"  and  to  operate  It  an  up- 
right tripping  lever.  The  dog  wheel  had 
nothing  to  do  with  putting  the  machine  in  or 
ont  of  gear.  Its  sole  purpose  was,  through 
the  action  of  the  dog  lever,  to  stop  the  beam 
at  the  proper  place  as  It  fell  down  after  the 
machine  had  been  tripped  out  of  gear.  Of 
course,  the  wheel  revolved  with  the  shaft, 
one  way  as  the  beam  went  up,  the  other  way 
when  It  dropped.  Attention  Is  now  called  to 
the  fact  that  the  shaft,  the  dog  wheel,  the 
dog  lever  fixed  to  the  beam,  and  the  trip  or 
foot  lever,  with  the  clip  Into  which  It  slipped, 
were  all  In  plain  sight  of  the  men  at  work, 
and  that  whenever  the  lever  sprung  out  of 
the  clip  the  machine  went  into  gear  and  Into 
full  operation.  The  plaintiff  and  McCune 
had  worked  at  this  machine  several  weeka^ 
when  the  dog  wheel  above  mentioned  be- 
came broken  on  one  side,  and  the  defendants 
caused  It  to  be  turned  aroimd.  Its  place  up- 
on the  shaft  was  not  changed,  but  It  was 
brought  into  position  so  that  the  work  which 
It  had  been  doing  would  still  be  done.  This 
change  was  not  satisfactory;  for  the  dog 
lever  was  too  long,  and  the  beam  did  not 
stop  soon  enough  when  descending.  Defend- 
ants ordered  this  to  be  remedied,  and  the  dog 
lever  was  removed  by  McCtme,  plaintiff  be- 
ing present,  and  taken  to  be  altered.  As  Mc- 
Oime  was  going  away,  he  suggested  that  one 
of  the  nuts  on  the  journal  before  mentioned 
be  loosened,  that  the  machine  might  mn 
easier,  and  plaintiff  undertook  to  do  this 
with  a  wrench.  This  brought  one  hand  very 
close  to  the  broken  wheel,  the  lever  slipped 
from  under  the  clip,  the  machine  went  Into 
gear,  the  shaft  revolved,  the  broken  side  of 
the  wheel  caught  this  hand,  and  plaintiff  re- 
ceived the  Injuries  complained  of.  The  neg- 
ligence upon  defendants'  part,  on  which  plain- 
tiff relies.  Is  that,  having  full  notice  and 
knowledge,  they  allowed  the  machine  to  re- 
main In  a  dangerous  condition;  the  particular 
defect  being  that  when  a  large  riveting  ma- 
chine, standing  close  by,  was  in  operation,  this 
trip  or  foot  lever  on  this  tooth-press  machine 
would  be  jarred  and  shaken  until,  of  its  own 
motion.  It  would  slip  out  from  under  the  clip, 
throw  the  gearing  into  action,  and  start  the 
machine.  This  was  what  occurred  when  the 
Injuries  were  received.    It  was  also  contend- 


ed that  the  defendants  wen  negligent  In  not 
boxing  the  dog  wheel  before  mentioned.  To 
establish  defendants'  knowledge  of  the  de- 
fect In  the  trip  or  foot  lever,  or  the  dip,  or 
both,  this  defect  being  the  one  most  relied 
on,  plaintiff  called  McCune  as  a  witness,  who 
testified  that  from  the  time  plaintiff  and  him- 
self commenced  work  the  lever  of  Its  own 
motion  slipped  out  from  nnder  the  dip  sev- 
eral times  each  day  If  the  riveting  machine 
was  at  work;  that  they  had  talked  It  over 
together;  had  called  the  attention  at  the 
shop  foreman  to  It  more  than  once,  and  had 
decided  the  method  to  be  adopted  In  remedy- 
ing It.  As  to  plaintiff's  knowledge  of  this 
Inclination  of  the  lever,  and  that  the  machine 
was  thus  thrown  into  gear  and  operation,  and 
as  to  what  either  or  both  of  these  men  would 
do  when  this  happened,  McCune  was  em- 
phatic, and  mach  given  to  detail,  not  only  as 
to  what  occurred  and  bow,  but  In  respect  to 
what  was  said.  On  his  cross-examination  be ' 
repeatedly  testified,  and  with  great  posltlve- 
ness,  as  to  the  frequency  with  which  the  ma- 
chine went  Into  gear  In  this  way  each  day 
when  plaintiff  and  himself  were  working  to- 
gether, and  what  they  said  and  did  about  It, 
particularly  as  to  what  was  said  to  the  fore- 
man. Knowledge  of  the  defecUve  condition 
of  the  machine  was  In  this  way  fastened 
upon  defendants  at  the  txlal,  but  at  the  same 
time  It  was  clearly  shown  that  day  after 
day  plaintiff  and  McCune  worked  with  foil 
notice  of  the  exact  condition,  without  Insist- 
ing that  there  was  danger  to  either,  or,  as  a 
condition  for  remaining,  that  the  defect  be 
remedied  by  their  employers  McOane  did. 
on  the  redirect,  attempt  in  a  feeble  way  to 
qualify  his  statements  as  to  what  plaintiff 
knew  upon  this  point;  but  his  previous  posi- 
tive stetements,  over  and  over  again  repeat- 
ed, that  the  machine  slipped  into  gear  six  or 
seven  times  a  day,  and  was  doing  It  right 
along,  while  he  and  Bartley  were  working, 
were  not  swept  aside.  His  statements  first 
made,  to  the  effect  that  the  machine  was  con- 
tinually slipping  Into  gear  while  both  he  and 
Bartley  were  at  work,  and  that  Bartley  knew 
It,  were  really  left  unqualified  by  anything 
that  be  subsequently  said.  He  certainly  did 
not  attempt  anywhere  to  say  that  his  former 
testimony  that  the  machine  was  slipping  Into 
gear  continually,  and  that  this  happened 
when  Bartley  was  present,  was  erroneous. 
The  plaintiff,  when  testifying,  was  silent  up- 
on this  particular  feature  of  the  case.  He 
did  not  attempt  to  directly  contradict  Mc- 
Cune, or  to  assert  jKisltlvely  that  he  was 
Ignorant  of  a  liability  on  the  part  of  the  foot 
lever  to  slip  out  from  the  clip  at  inopportime 
times.  The  men  worked  together.  What  one 
observed  as  to  this  particular  matter  must 
have  been  seen  by  the  other.  In  our  opinion, 
it  was  established  beyond  any  controversy 
that  the  plaintiff  was  fully  informed  of  this 
defect,  and  that  the  slipping  out  of  the  foot 
lever  at  Improper  times,  without  the  Inter- 
vention ef  either  of  the  persons  running  the 
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machine,  'was  a  common  and  daOy  occur- 
rence. It  has  been  anggested  ttat  It  was  not 
shown  that  this  had  occurred  after  certain 
repairs  were  made  to  the  dog  wheel,  some 
days  before  the  nccldent,  and  that,  even  if 
plalntlflt  had  knowledge  before  the  repairs, 
be  may  hare  supposed  that  this  particular 
defect  had  then  been  remedied.  But,  as  be- 
fore stated,  this  wheel  was  in  no  manner 
connected  with  the  foot  lever.  Repairs  or 
changes  as  to  that  part  of  the  machine  could 
have  no  effect  whatever  upon  the  lever  or 
the  clip.  In  addition  to  this,  all  of  these 
parts  were  In  plain  sight.  The  plaintiff 
could  not  help  seeing  them  as  he  worked, 
and,  as  a  man  with  considerable  knowledge 
of  machinery,  he  could  not  help  noticing  that 
nothing  had  been  done  with  either  lever  or 
clip.  No  matter  what  changes  had  been 
made  In  the  dog  wheel  or  the  lever  which 
oi)erated  It,  the  fact  still  remained  that  the 
foot  lever  would  at  inopportune  times  slip 
out  from  under  the  clip,  and  as  a  result  the 
machine  would  be  put  in  motion.  On  the 
case  made  by  plalnttflT  it  appears  that  he 
knew  that  this  machine  was  liable  at  any 
time  to  slip  Into  gear  of  itself.  He  also  knew 
that  the  dog  wheel  was  not  boxed  or  covered. 
This  was  perfectly  obvious.  These  defects 
being  known  to  him,  he,  as  a  mature  man  of 
varied  experience,  and,  as  his  testimony 
sbows,  versed  In  mechanical  terms,  and  fa- 
miliar with  different  sorts  of  machines,  could 
not  fail  to  appreciate  the  dangers  of  work- 
ing about  one  in  the  condition  in  which  the 
testimony  shows  this  to  have  been.  These 
dangers  were  perfectly  clear,  open,  and  ob- 
vious, and  he  must  be  held  to  have  assumed 
the  risks.  By  continuing  to  operate  the  ma- 
chine In  Its  defective  condition,  plalntifT  took 
npon  himself  the  natural  and  ordinary  risks 
Incident  thereto,  among  them  the  risk  of  be- 
ing taijnred  If  the  machine  should  accldently 
start  when  he  was  In  an  unsafe  position.  He 
not  only  knew  the  defects,  but,  as  an  Intel- 
ligent man,  be  fully  appreciated  the  risk  of 
placing  his  hand  where  It  might  be  struck 
by  the  rapidly  revolving  and  broken  dog 
wheeL  It  follows  that  the  order  of  the  court 
below,  in  so  far  as  it  denied  plaintiff's  mo- 
tion for  a  new  trial,  must  be  reversed. 

We  need  not  at  this  time  refer  specially  to 
the  contention  that  plaintiff  was  guilty  of 
contributory  negligence,  which,  In  itself, 
would  prevent  recovery,  because,  under  his 
contract  of  hiring,  it  was  his  duty  to  repair 
the  defect  in  the  lever  and  clip,— a  repair 
which  could  have  been,  and  was,  easily  made 
soon  after  the  accident.  Another  point  haa 
been  made  by  the  defendants  in  respect  to  a 
release  and  discharge  from  all  daim  of  dam- 
ages introduced  in  evidence,  and  which  was 
executed  by  plaintiff  some  eight  days  after 
the  accident.  In  form  this  was  a  full  and 
complete  discbarge  of  the  defendants  from 
all  liability  on  account  of  the  accident,  and  It 
Is  argued  that  the  testimony  upon  the  claim 
that  It  was  procured  through  fraud  and  de- 


ceit was  wholly  Insufficient  to  Justify  the  ver- 
dict in  effect,  that  this  claim  was  true.  As 
a  new  trial  must  be  had  for  reasons  hereto- 
fore stated,  and  as  we  have  not  been  able  to 
agree  as  to  the  sufficiency  of  ttiis  evidence, 
we  decline  to  pass  upon  it  We  place  our 
order  of  reversal  wholly  iqran  the  doctrine 
of  the  assumption  of  risks  by  plaintiff.  The 
order  appealed  from.  In  so  far  as  It  denied 
defendants'  motion  for  a  new  trial,  la  re- 
versed. 


THOMPSON  et  al.  v.  TROWE  et  al.» 
(Supreme  Conn  of  Minnesota.    Feb.  14,  1901.) 
HIOHWATS— LOCATION— PETITION— DAMAGES. 

1.  A  petition  and  order  for  the  laying  out  of 
a  public  highway,  which  describe  the  proposed 
road  as  being  upon  a  section  line  between  cer- 
tain designated  and  named  sections,  are  suffi- 
ciently definite  and  certain,  and  are  not  ren- 
dered uncertain  or  indefinite  by  evidence  aliunde 
that  the  precise  location  of  such  section  line  is 
in  dispute  between  interested  parties. 

2.  I^vidence  JieUt  not  to  show  a  "practical  lo- 
cation" of  such  section  line  at  a  point  at  vari- 
ance with  the  line  fixed  and  established  by  the 
findings  of  the  court,  sufficient  to  bind  the  pub- 
lic. 

3.  State  T.  LeeUe,  16  N.  W.  408,  30  Minn. 
533,  followed,  to  the  effect  that  the  order  assess- 
ing damages  in  proceedings  laying  ont  a  high- 
way sufficiently  complies  with  the  statute. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Steele  county; 
Thomas  S.  Buckham,  Judge. 

Action  by  Lars  Thompson  and  Carrie 
Thompson  against  Edward  F.  Trowe  and  oth- 
ers. Judgment  for  defendants,  and  plaintiffs 
appeal.    Affirmed. 

Harlan  K.  Leach  and  Sawyer  &  Sperry,  for 
appellants.  B.  W.  Rlchter  and  P.  McGovem, 
for  reqwndents. 

BROWN,  J.  ActiMi  for  damages  for  tres- 
pass to  real  property.  Defense,  that  the  locus 
in  quo  was  a  public  highway.  The  cause  was 
tried  iu  the  court  below  without  a  Jury.  De- 
fendants had  judgment  and  plaintiffs  appeal. 
The  trial  court  found  that  th4  place  where 
the  defendants  are  charged  with  having  tres- 
passed was  a  public  highway,  duly  laid  out 
and  established  as  such,  and  this  finding  is 
challenged  and  assigned  as  error.  The  facts 
are  as  follows:  In  the  year  1869  a  petition 
for  the  location  of  a  highway  was  duly  pre- 
sented to  the  town  board  of  supervisors  of 
the  town  in  which  the  land  In  question  is 
situated,  praying  that  a  highway  be  laid  out 
and  established  on  the  section  line  between 
sections  3  and  4  and  4  and  9  in  said  town,  or 
"as  near  thereto  as  practicable."  The  peti- 
tion was  granted,  the  highway  laid  out  and 
ever  since  haa  been  traveled,  worked,  and 
Improved  as  such.  A  controversy  seems  to 
have  subsequently  arisen  as  to  the  true  sec- 
tion line,  and  as  to  whether  the  highway  had 
been  in  fact  located  thereon,  and  a  petition 
for  the  location  of  a  new  road  was  duly  pre- 
sented to  the  same  town  board  In  ise9,— ^3& 
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ream  after  the  presentation  of  tbe  former 
petition,— praying  that  a  highway  be  laid  out 
on  the  section  line  betireen  the  same  sectlona; 
but  the  'words,  "or  as  near  thereto  as  prac- 
ticable," found  In  the  first  p<»tltlan,  are  omit- 
ted. This  petition  was  also  granted,  the  road 
ordered  laid  out,  and  defendants,  acting  as 
officers  of  tbe  town,  undertook  to  open  and 
improve  It,  and  this  action  was  brongbt 
against  them  for  trespass,  upon  the  theory 
and  claim  that  the  proceedings  In  1899  were 
a  nullity.  Appellants  own  tbe  land  over 
which  the  new  road  extends.  The  section 
line  was  fixed  by  surveys  (In  the  second  pro- 
ceeding) at  a  point  south  of  the  old  road. 

1.  It  Is  claimed  by  appellants  that,  because 
the  section  comer  post  between  the  sections  in 
question  has  become  lost,  the  section  line  can- 
not be  located  on  the  ground,  and  that  for  this 
reason  tbe  description  of  the  proposed  highway 
us  contained  In  the  petition  and  order  last  re- 
ferred to  Is  indefinite,  uncertain,  and  Insuffi- 
■cient  to  confer  Jurisdiction  to  lay  out  the  road. 
The  contention  cannot  be  sustained.  While  i  t 
may  be  true  that  the  section  comer  has  be- 
<'Ome  lost.  It  can  be  relocated,  and  the  section 
line  established,  by  proper  survey.  A  petition 
and  order  for  a  public  highway  which  de- 
scribe the  proposed  road  as  being  upon  a  sec- 
tion line  between  certain  designated  sectlou« 
are  as  definite  and  certain  as  can  ordinarily  bi' 
made  on  paper.  Such  a  line  Is  well  known  in 
the  law,  may  be  ascertained  by  a  survey  where 
there  are  no  posts  or  moniunents  on  tbe  ground 
to  point  It  out,  and  is  as  definite  and  certain 
as  though  the  description  pointed  out  the  road 
by  courses  and  distances,— rods,  chains,  and 
links.  The  petition  and  order  here  in  ques- 
tion are  sufficient.    See  Qea.  St.  1894,  {  187."). 

2.  Appellants  also  contend  that  the  former 
road  was  intended  to  be  located  on  the  section 
line,  was  so  understood  by  all  Interested  par- 
tlee,  and  that  by  reason  of  tbe  fact  that  It 
was  80  located  and  has  been  used  and  Im- 
proved as  a  highway  for  90  years  there  is  a 
practical  location  of  the  section  line,  by  which 
the  public  and  all  partle;  concerned  are 
bound.  Tbin  position  Is  not  sound,  for  the 
reason  that  there  is  nothing  to  show  that 
the  former  highway  was  In  fact  laid-  out  on 
the  section  line,  or  upon  what  was  then 
understood  to  be  such  line.  The  order  is  not 
before  us,  and  the  petition  for  that  road  pray- 
ed for  one  to  be  located  on  such  line,  "or  as 
near  thereto  as  practicable."  It  Is  possible 
that  the  former  road  was  laid  out  on  what 
was  then  understood  as  the  section  line,  but 
the  record  before  us  does  not  show  it,  and 
the  court  below  has  found  In  effect  that  it 
was  not.  The  rule  of  a  practical  location  can, 
therefore,  have  no  application. 

3.  It  Is  claimed  that  the  supervisors  made 
no  order  assessing  damages  in  connection 
with  the  proceedings  In  1899,  and  that.  In 
consequence  of  which,  the  proceedings  are  of 
no  validity.  The  supervisors  In  fact  made  an 
order  on  the  subject  of  damages  by  which 
they  determined  that  the  advantages  and  b&i- 


efits  to  the  land  In  question  were  equal  to  ill 
damages.  The  land  In  qneatton  was  de- 
scribed in  the  order,  and  the  ownership  there- 
of designated  as  being  in  the  "beirs  of  G. 
Thompson."  The  order  was  sofilcient.  an- 
swers the  requirements  of  tbe  statutes  on  the 
subject  of  damages,  and  the  designation 
"Heirs  of  Q.  Thompson"  was  a  sufficient 
statement  aa  to  the  owners.  Whether,  if 
damages  bad  been  awarded  to  such  heirs.  It 
would  have  been  necessary  to  ssparately 
name  them,  we  need  not  determine.  The 
benefits  and  damages  being  found  equal.  It 
is  not  Important  that  the  heirs  wei»  not  sep- 
arately named.  No  ai^ieal  was  ever  talran 
from  the  assessment  of  damages.  Tbe  or- 
der sufficiently  ccanplies  with  the  statutes. 
State  V.  Leslie,  80  Minn.  583,  16  N.  W.  408. 
We  have  examloed  the  evidence  with  care, 
and  find  it  amply  sufficient  to  sustafai  the 
findings  of  the  trial  court,  and  the  judgment 
appealed  from  must  be  affirmed.  Judgment 
affirmed. 


CAIiHOUN  et  al.  v.  AKELET. 

(Supreme  Court  of  Minnesota.     Feb.  6,  1901.) 

ATTORNBT  AND   CUONT— AXTTION   FOE    SBRV- 
ICBB— BVIDBSNCB  OF  YALUB. 

1.  In  an  action  to  recover  for  legal  services 
rendered  by  plaintiffs  to  defendant  in  prepar- 
ing for  trial  and  ttying  a  lawsuit,  it  appeared 
that  plaintiffs  and  R^  another  attorney,  having 
another  case  of  the  same  general  uiaracter, 
and  arising  out  of  the  same  transaction,  agreed 
that  there  shonld  be  an  exchange  of  serviceB, 
plaintiffs  to  assist  R.  in  his  case,  and  he  to  as- 
sist tbem  in  the  one  in  which  this  defendtmt 
was  their  client.  This  agreement  was  commu- 
nicated to  defendant,  and  he  acquiesced  in  it, 
was  present  at  the  trial,  knew  that  R.  aided  in 
preparing  his  case  for  trial  and  in  trying  it, 
and  consulted  with  him  in  reference  thereto. 
Held,  under  ttiese  circnmatances,  that  the  conrt 
below  did  not  err  when  it  charged  tiie  jury 
that  In  determiiiing  the  value  of  plaintiffs' 
services  they  would  have  a  right  to  take  into 
consideration  the  services  rendered  by  R. 

2.  B(M  that,  notwithstanding  the  bill  of  par- 
ticniars  furnished  by  plaintiffs,  upon  demand, 
to  defendant,  it  was  not  error  to  allow  prac- 
ticing attorneys,  properly  informed  as  to  the 
details  of  the  suit  in  question,  to  give  their 
opinions  as  to  the  total  value  of  the  services 
rendered. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Hennepin  coun- 
ty; J.  P.  McGee,  Judge. 

Action  by  David  T.  CJalhoun  and  James  R. 
Bennett,  Jr.,  against  H.  C.  Akeley.  Verdict 
for  plaintiffs,  and  from  an  order  denying  a 
new  trial  defendant  appeals.    Affirmed. 

Jas.  A.  Kellogg  and  John  M.  Rees,  for  ap- 
pellant Russell.  Ciray  &  Jamisim,  for  re- 
spondents. 

COLLINS,  J.  The  irialntlffs  sued  the  de- 
fendant for  legal  services  performed  in  what 
was  known  as  the  "Akeley  Case,"  alleging 
the  total  value  thereof  at  $4,750,  and  for 
money  disbursed  In  connection  therewith, 
payment  of  (900  on  account  being  admitted. 
The  plaintiffs,  upon  demand,  tumished  a  bill 
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■of  psrttddam,  and  tteraln  Itemized  tbeir  ac- 
•cvont.  glrbig  4xLyt  and  datea  upon  whldi 
aerylces  were  rendered,  commcBctng  -wtth 
March  20,  1896,  and  ending  with  July  12, 
1898.  About  100  days'  services  were  claimed 
to  have  been  rendered,  and  It  may  possibly 
be  inferred  that  the  charge  for  each  day  was 
Intended  to  be  fixed  at  $S0.  Bzpenses  and 
•dlsboTBements  were  also  itemized.  The  bill 
further  stated  the  total  amount  due  for  aerr- 
lees,  which  was  considerably  more  than  tbat 
'Aemanded  in  the  summons  and  complaint, 
and  other  totals,  together  with  a  statement 
tiiat  the  amount  claimed  in  the  summons 
-was  what  plaintiffs  offered  to  accept  In  full 
settlement  on  a  certain  day  prior  to  tke  com- 
mencement of  the  action.  Tbe  ysrdlct  was 
for  plaintiffs  In  a  mbstantlal  amount,  and 
tbe  appeal  Is  from  an  order  denying  defend- 
ant's motion  for  a  new  trIaL  There  are  real- 
ly but  two  questions  for  discussion,— one 
Arising  out  of  an  exception  to  a  portion  of 
the  charge  to  the  Jury  based  upon  cotaln 
testimoay  admitted  under  objection,  and  tbe 
other  arising  from  certain  rulings  made  by 
tbe  trial  court  upon  the  reception  of  expert 
testimony  as  to  the  Tahie  of  the  aerricea. 

1.  The  most  serious  of  the  two  artaes  oat 
of  a  ruling  of  the  court  whereby  testimony 
was  admitted  tending  to  show  that  another 
attorney  assisted  In  the  trial  of  this  caae 
with  defeodanf  a  knowledge  and  implied  con- 
sent, and  a  part  ot  the  diarge  based  opon 
tbta  testimony.  It  appeata  that  this  other 
Attorney,  Mr.  Reynolds,  had  previously  tried 
another  action,  known  as  the  "Powell  Case," 
Involving  many  of  tbe  facts  upon  which  this 
was  based,  both  suits  having  grown  out  of 
tbe  failnre  of  N.  P.  Clark  A  Co.  These  two 
actions  (Kells,  as  Receiver,  v.  Powell,  and 
Kells,  as  Receiver,  v.  AKetey,— this  defend- 
ant) were  instituted  about  the  same  time, 
and  were  to  be  tried  in  the  same  county. 
Vfr.  Reynolds  was  employed  by  the  defend- 
ant, Powell,  in  the  one  case,  while  the  irialn- 
tlffs  were  employed  by  Mr.  Akeley  to  defend 
tbe  other.  Having  common  interests  In  very 
important  litigation,  it  was  agreed  between 
these  attorneys,  before  the  trial  of  the  Pow- 
«11  Case,  that  the  plaintiffs  should  assist  Mr. 
Reynolds  In  the  trial  of  that  case,  and  as 
compensation  and  in  return  for  their  serv- 
ices, Mr.  Reynolds  should  assist  them  in  the 
trial  of  the  Akeley  case.  This  agreement 
was  carried  out  as  to  the  Powell  case,  which 
was  flrst  tried,  the  plaintiffs  aiding  Mr.  Reyn- 
olds, and  before  the  trial  of  the  Akeley  case 
tbe  arrangement  was  commimlcated  to  de- 
fendant, and  he  made  no  objection.  Mr.  Reyn- 
olds assisted  in  preparing  the  case  for  trial, 
and  also  at  the  trial,  the  defendant  being 
present,  and  at  times  consulting  with  him. 
Akeley  was  Informed  that  he  would  simply 
have  to  pay  the  plaintiffs  for  th^r  services, 
but  when  told  of  tbe  agreement  he  was  fully 
Informed  as  to  tiie  manner  in  which  Mr. 
Reynolds  had  been  compensated  for  the  serv- 
ices be  was  th^  rendering.    In  Its  charge 


the  court  instructed  the  Jury  that  they 
should  determine  what  plaintiffs'  services 
were  reasonably  wortii  as  rendered  in  this 
case,  without  regard  to  the  number  of  law- 
yers engaged,  and  also  that  In  fixing  the 
value  of  such  services  they  would  have  a 
right  to  take  into  consideration  the  services 
rendered  by  Mr.  Reynolds;  that  is,  they  could 
take  into  consideration  the  time  he  devoted 
and  the  skill  he  brought  into  tbe  trial  of  tbe 
case  in  determining  the  reasonable  value  of 
the  services  performed  by  the  plaintiffs,  pro- 
vided the  services  rendered  by  Mr.  Reynolds 
were  with  tbe  knowledge  and  acquiescence 
of  defendant  It  Is  Ibis  part  of  the  charge 
which  is  cbaUenged  by  defendant's  counseL 
It  Is  very  dear  from  the  testimony,  and  it 
stands  admitted,  that  Mr.  Reynolds  could 
not  recover  of  tbe  defendant  for  these  serv- 
ices. Although  the  defendant  consented  to 
their  being  performed,  it  was  with  the  dis- 
tinct understanding  and  agreentent  tfaat  be 
was  not  to  pay  anything  to  Reynolds  for 
them,  liking  this  proposition  as  a  premise, 
It  is  urged  by  counsel  for  defendant  that,  by 
means  of  the  testimony  and  the  diarge  opon 
this  point,  the  defendant  has  been  compelled 
to  pay  indirectly  for  services  for  which  be 
could  net  be  compelled  to  pay  directly,  and 
that  consequently  tbe  eonrt  has  erred.  Be- 
cause defendant  could  not  be  compelled  to 
make  direct  payment  to  Mr.  Reynolds,  it  does 
not  follow,  abe<riately,  that  those  servicea 
could  not  be  considered  when  passing  upon 
plaintiffs'  claim  for  compensation.  He  re- 
ceived tbe  benefit  of  the  services,  and  he 
knew  precisely  how  and  under  what  arrange- 
ment they  were  being  performed.  He  agreed 
that,  as  the  plaintiffs  had  rendered  services 
to  Mr.  Reynolds  In  the  trial  of  the  Powell 
case,  the  arrangement  that  he  should  aid  in 
the  trial  of  this  case  should  be  carried  out. 
He  knew  precisely  how  the  plaintiffs  had 
agreed  to,  and  had,  compensated  Mr.  Reyn- 
olds for  the  services  he  was  then  rendeiing. 
There  was  no  ground  upon  which  he  could 
conclude  that  Mr.  Reynolds'  services  were 
not  to  be  taken  into  consideration  when 
tbe  amount  due  to  plaintiffs  on  account  of 
the  trial  of  his  case  should  be  determined. 
The  defendant  may  Indirectly  pay  Reynolds 
dor  his  services  in  this  verdict,  when  it  Is 
clear  that  he  could  not  be  made  to  pay  di- 
rectly; but,  if  so,  it  is  because  he  acqui- 
esced in  the  arrangement,  fully  understand- 
ing It  And  it  is  obvious  that  he  had  no  rea- 
son to  suppose  that  both  plaintiffs,  when  tak- 
ing part  in  the  Powell  trial,  and  Reynolds, 
when  aiding  these  plaintiffs  In  his  case,  were 
doing  It  gratuitously.  He  could,  if  he  chose, 
agree  that  he  would  directly  compensate  Mr. 
Reynolds,  and  we  are  unable  to  see  why  he 
could  not  agree,  as  he  did,  by  Implication,  to 
indirect  compensation  through  payment  to 
plaintiffs.  The  case  Is  not  within  the  well- 
settled  rules  as  to  compensation  of  attorneys 
employed  by  other  attorneys  to  try,  or  to  aid 
in  the  trial  of,  causes,  laid  down  in  Weeks, 


172 


85  NOETHWESTBKN  BEPOETBR. 


(Mion. 


Attys.  at  Law,  {{  420-12Z  The  serricea 
which  were  performed  by  Mr.  Reynolds 
were,  in  contemplation  of  law,  performed  by 
the  plaintiffs,  and  for  them  they  have  a  right 
to  recover,  under  the  circumstances  of  this 
case. 

2.  Assuming  that  this  was  a  case  where 
the  defendant  was  entitled  to  a  bill  of  partic- 
ulars, we  see  no  error  In  the  ruling  of  the 
court,  which  was.  In  effect,  that  notwith- 
standing the  bill  served,  practicing  attor- 
neys, upon  being  called  and  informed  aa  to 
the  time  spent  in  preparing  and  trying  the 
Akeley  case,  the  Importance  thereof,  the 
questions  and  amount  involved  (over  $160,- 
000),  and  other  matters  which  advised  them 
as  to  the  skill  and  labor  required  to  conduct 
the  litigation  to  a  successful  termination, 
might  testify  as  to- the  value  of  services  as 
a  whole;  that  Is,  in  their  opinion,  the  total 
value  of  such  services.  The  object  of  the  bill 
of  particulars  was  to  inform  the  defendant, 
and  also  that  the  court  and  the  professional 
witnesses  might  be  the  better  able  to  judge 
of  the  value,  and  better  advised  as  to  the  na- 
ture and  extent,  of  the  services.  That  the 
bin  of  particulars  was  itemized,  the  number 
of  days  specified,  and  the  value  per  day  pla- 
ced thereon  open  to  Inference,  was  no  rear 
son  why  an  attorney  at  law,  advised  as  to 
the  number  of  days  and  the  nature  of  the 
suit,  conld  not  give  an  opinion  as  to  the  to- 
tal value  of  such  services,  especially  when 
the  total  value  was  stated  as  a  separate  iuid 
independent  item,  as  in  this  instance.  The 
contract  was  for  the  conduct  of  this  one 
lawsuit  to  an  end.  This  contract  had  been 
fully  executed,  and  involved  a  number  of 
acts,  all  performed  in  securing  a  successful 
result  The  plaintiffs  were  not  required  to 
establish  their  cause  of  action  by  an  estimate 
of  the  value  of  each  of  these  several  acts  per- 
formed to  accomplish  one  object  The  testi- 
mony did  not  tend  to  contradict  or  to  de- 
part from,  the  bill  of  particulars;  for  It  was 
simply  one  way  of  proving  the  value  of  the 
services  as  alleged  In  the  complaint  as  well 
as  In  the  bill  itself,  1.  e.  the  total  value  of 
the  entire  services  rendered  In  the  prepara- 
tion and  trial  of  a  single  lawsuit  There  was 
no  efror  In  receiving  the  testimony  as  to  the 
total  value  of  plaintiffs'  services.  Order  af- 
firmed. 


CUTTING  et  al.  v.  PATTERSOX.' 
(Snpreme  Court  of  Minnesota.     Feb.  S,  1901.) 

MOaTaAGB-FORECLOSURS. 
Held,  on  the  facts  appearing  in  this  case, 
that  the  mortgagor,  as  the  person  actually  occu- 
pying the  mortgaged  premises,  was  entitled  to 
notice  of  the  foreclosure   under  a  power  pre- 
scribed In  Gen.  St  18M,  {  6082. 
Brown,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  St  Lonis  oonn- 
ty;  J.  D.  Ensign,  Judge. 
Action    by    Amalia    Cutting    and    others 

>  Rabearing  deolcd  March  14,  1901. 


against  Peter  Patterson.  Verdict  for  defend- 
ant From  an  order  denying  &  new  trial, 
plaintiffs  appeal.    Reversed. 

Frank  Cutting,  for  appellants.  Francis  W. 
Sullivan,  for  respondent 

COLLINS,  J.  The  decision  of  this  case  de- 
pends upon  a  0(Mi8tructi<Hi  of  that  part  of 
Gen.  St  18M,  S  6082,  reading  as  follows:  "In 
all  cases,  a  copy  of  such  notice  shall  be  served 
In  like  manner  as  a  summons  in  dvil  actions 
in  the  district  court,  at  least  four  weeks  be- 
fore the  time  of  sale,  on  the  person  in  pos- 
session of  the  mortgaged  premises,,  if  the 
same  are  actually  occupied."  The  mortgage 
in  question  was  foreclosed  under  a  power,  but 
no  notice  was  berved  upon  the  mortgagor  or 
any  other  person;  the  affidavit  filed  being  to 
the  effect  that  the  premises  were  at  the  time 
of  the  foreclosure  wholly  vacant  and  unoc- 
cupied. Whether  they  were  or  not  is  the 
salient  question.  The  mortgaged  property 
consisted  of  four  small  lots  or  tracts  of 
ground  In  the  city  of  Duluth,  100  by  140  feet 
In  sisse  In  the  aggregate,  equal  to  two  full 
lots,  fronting  upon  West  Second  street  which 
street  was  wholly  unused,  and  extending 
back  to  a  public  alley  20  feet  In  width.  North- 
erly and  across  the  alley  were  two  other  lots, 
taken  together  100  by  140  feet  fronting  upon 
West  Third  street  At  the  time  the  mortgage 
was  given,  the  alley  was  unopened,  and  the 
entire  premises  were  Inclosed  in  a  fence,  as  a 
single  tract  The  mortgagor  resided  In  a 
house  upon  one  of  the  lots  facing  upon  Third 
street,  and  In  the  rear  of  the  other  lot  fa- 
cing upon  Third  street  was  a  bam  used  by 
him.  The  property  mortgaged  was  at  that 
time  used  for  a  garden  by  the  mortgagor. 
Subsequently,  and  before  the  foreclosure,  the 
alley  was  opened  and  graded,  and  the  fence 
changed  so  that  there  were  two  indosures, 
one  frouting  upon  Third  street  and  one— the 
mortgaged  portion  —  fronting  upon  Second 
street;  the  fences  in  the  rear  of  each  tract 
being  placed  along  the  lines  of  the  alley. 
The  fence  in  the  rear  of  the  northerly 
parcel,  om  which  the  mortgagor  dwelt  was 
connected  with  the  barn,  and  at  Just  this 
point  was  a  small  gate  opening  upon  the 
alley.  Almost  exactly  opposite,  across  the 
alley,  was  another  gate,  through  which  one 
might  pass  through  the  fence  surrounding  the 
mortgaged  land.  As  before  stated,  this  par- 
ticular tract  of  land  was  used  by  the  mort- 
gagor for  garden  purposes  when  the  mortgage 
was  given,  and  it  continued  to  l)e  so  used,  in 
the  proper  season  of  each  year  thereafter, 
and  also  subsequent  to  the  foreclosure,  which 
was  commenced  in  January,  189&;  the  mort- 
gagor continuing  to  reside  In  the  dwelling 
house  before  mentioned  until  his  death,  In 
October,  1899.  It  stands  admitted  that  the 
foreclosure  proceedings  were  valid  In  all  oth- 
er respects.  It  is  contended  by  these  plain- 
tiffs, who  are  the  heirs  at  law  of  the  mort- 
gagor, that  uniet  the  conditions  existing  at 
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the  time  of  the  foreclosure  proceedings  tbe 
statutory  notice  should  ha.ve  been  served  np- 
on  tte  mortgagor,  as  the  person  In  actnal 
occupation  of  tbe  mortgaged  premises.  Upon 
the  facts  shown,  and  as  we  constrne  the  stat- 
ute, this  contention  Is  correct  It  Is  quite 
clear  that  In  using  the  quoted  language  a 
distinction  was  attempted  to  be  made  be- 
tween a  person  in  possession  simply,  and  a 
person  who  not  only  bad  possession,  but  was 
in  actual  occupancy.  In  tbe  one  case  notice 
was  necessary;  in  tbe  otber,  it  was  not. 
While  tbe  power  to  foreclose  is  derived  from 
tbe  convention  of  the  parties,  the  inroceedlngs 
in  tbe  exercise  of  that  power,  so  far  as  regu- 
lated by  statute,  are  wholly  statutory,  and  In 
order  to  constitute  a  valid  foreclosure  all  of 
th^se  statutory  requirements  must  be  com- 
piled with,  substantially.  The  words  in  ques- 
tion cannot  be  construed  narrowly,  so  as  to 
defeat  the  real  object  Intended.  Tbe  purpose 
of  requiring  this  notice  was  to  notify  tbe 
party  occupying  the  premises  and  presum- 
ably interested,  that  foreclosure  proceedings 
under  the  power  had  been  instituted,  and 
that  a  foreclosure  was  In  progress.  Its  ob- 
ject was  to  protect  a  right  when  foreclosure 
proceedings  were  being  had  by  advertise- 
ment, and  to  prevent  a  wrong  which  might  re- 
snlt  If  no  notice  was  required  to  be  given  to 
persons  not  only  Id  possession,  but  also  in 
actual  occupation.  "Actual  occupancy"  Is  de- 
fined as  an  open,  visible  occupancy,  aa  dis- 
tinguished from  the  constructive  possession 
which  follows  th«  legal  title.  "Actual  pos- 
session" has  practically  the  same  meaning. 
It  means  possession  In  fact,  efTected  by  actn- 
al entry  upon  tbe  premises  and  actual  occu- 
pancy. Tbe  word  "actual"  is  usually  used  in 
a  statute  In  opposition  to  "virtual"  or  "con- 
structive,"  and  calls  for  an  open,  visible  occu- 
pancy. Black,  Law  Diet  pp.  230,  290.  The 
same  definitions  are  found  In  2  Bouv.  Law 
Diet  pp.  254,  346.  But  further  considera- 
tion of  the  definitions  and  further  analysis 
of  tbe  statute  seem  unnecessary.  Tbe  mort- 
gagor resided  In  a  dw:elllng  house  situated 
upon  Inclosed  premises  across  the  alley,  with- 
in 100  feet  of  the  land  Involved.  His  bam. 
In  tbe  same  Inclosure,  was  just  across  the 
alley.  Small  gates  had  been  placed  In  tbe 
fences,  about  opposite  each  other,— very  sug- 
gestive that  both  tracts  were  used  and  oc- 
cupied by  tbe  same  person.  The  mortgaged 
tract  was  Inclosed  with  a  substantial  fence, 
and  In  the  growing  season  was  under  cultlya- 
tlon  as  a  garden,  and  by  the  mortgagor.  It 
Is  true  that  the  foreclosure  was  In  the  win- 
ter, with  de^  snow  on  tbe  ground.  But  tbe 
fence  was  then  In  plain  sight,  and  so  were 
the  suggestive  gates.  From  these  visible 
facts  a  person  examining  tbe  premises  should 
Infer  others.  We  hold,  on  tbe  facts  as  they 
appear  In  this  case,  that  the  mortgagor  was 
In  actnal  occupation  of  the  premises,  within 
tbe  meaning  of  the  statute,  and  was  entitled 
to  notice  of  Oie  proceedings  under  tbe  power. 
Order  reversed. 


BROWN,  J.  I  dissent  We  liave  no  stat- 
ute in  this  state  requiring  the  service  of 
notice  of  mortgage  sale  by  advertisement 
upon  the  mortgagor.  Such  might  well  be  the 
requirement  of  the  law.  It  was  such  by  the 
revision  of  1868,  but  was  repealed  by  chapter 
121,  Laws  1877.  The  statute  of  1866  was 
practically  re-enacted  In  1878,  but  the  provi- 
sion for  service  upon  the  mortgagor  was 
omitted.  The  statute  of  1866  provided  for 
service  of  such  notice  upon  "the  person  in 
possession  of  tbe  mortgaged  premises,  If  tbe 
same  are  occupied";  but  the  re-enacted  stat- 
ute—Gen. St  1804,-  i  6032— requires  It  to  be 
served  upon  the  person  In  possession  of  tbe 
premises,  "If  the  same  are  actually  occupied." 
It  seems  clear  to  me  that  this  language  will 
bear  but  one  construction,  and  that  to  the 
effect  that  the  service  of  notice  must  be  upon 
the  person  In  the  actual,  open,  and  physical 
posskesslon  of  the  mortgaged  premises  at  the 
time  of  the  foreclosure.  The  mortgagor, 
whose  heirs  now  complain  of  want  of  notice 
to  him,  was  not  In  such  actual  or  physical 
possession  of  the  mortgaged  premises  at  tbe 
time  of  this  foreclosure.  His  only  possession 
was  of  a  constructive  nature,  and  based  whol- 
ly upon  tbe  fact  that  he  occupied  property 
separated  from  the  mortgaged  premises  by  an 
alley  or  street,  and  tbe  further  fact  that  he 
used  the  mortgaged  premises  for  gardening 
purposes  during  the  stmimer  season.  The 
mortgage  does  not  cover  tbe  premises  on 
which  tbe  mortgagor  actually  resided  at  the 
time  of  Its  execution,  but  was  given  wholly 
upon  separate  lots,  as  shown  in  tbe  opinion 
of  the  majority  of  tbe  court,  and  after  the 
same  had  been  separated  from  the  residence 
portion  of  the  tract  by  the  plat  Tbe  mort- 
gage was  foreclosed  in  the  winter  season, 
and  the  premises  at  that  time  bad  no  ap- 
pearance whatever  of  being  in  tbe  actual 
possession  of  any  person,  other  than  the 
fact  that  they  were  fenced,  and  the  "sug- 
gestive gate"  referred  to  by  the  court  I 
find  no  reason  for  presuming  that  tbe  mort- 
gagor, who  resided  upon  the  tract  of  land 
across  the  alley  or  street  from  this  tract 
alone  entered  at  this  "suggestive  gate,"  or 
that  it  furnishes  the  slightest  evidence  that 
the  premises,  which  were  in  fact  wholly  va- 
cant and  unoccupied,  were  actually  occupied 
and  in  tbe  possession  of  tbe  mortgagor,  with- 
in the  meaning  of  this  statute.  Moulton  t. 
Sidle  (C.  C.)  52  Fed.  616. 


SOHMIDT  V.  OONSTANS  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  6,  1901.) 

CO-TENANTS— LEASE  OF  MOIBTT— PARTITION— 
REPAIRS. 

1.  One  co-tenant  may  lease  his  moiety  to 
the  other,  and  npon  such  leasing  the  parties 
bear  to  each  other  the  relations,  are  subject  to 
the  obliRntions.  and  are  entitled  to  the  rights 
of  landlord  and  tenant 

2.  Tlie  tenant  under  tbe  lease  cannot,  in  an 
action  for  partition,  charge  his  landlord  for 
repair*  made  during  the  tenancy  npon  the  prop- 
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9ttf,  in  the  absence  of  a  special  agreement  for 
eompessation. 

(Syllabus  by  the  Court) 

Aroeal  from  district  court,  Ramaey  county; 
OUn  B.  Lewis,  Judge. 

Action  by  Jacob  Schmidt  against  WlUiam 
Constans  and  others.  Verdict  for  plalntilT. 
From  an  order  denying  a  new  trial,  William 
Oonstana  and  Bertha  Constans  appeal.  Be- 
versed. 

Warner  &  Lawrence,  for  appellanta. 
Clapp  &  Macartney,  for  respondent 

COLLINS,  J.  For  some  years  prior  to 
September  1,  1880,  the  i^inUtr  and  defend- 
ant were,  and  ever  since  have  I>een,  equal 
tenants  In  common  of  certain  real  property, 
used  for  brewery  purposes  On  the  day  men- 
tioned, through  the  afisignmeat  of  a  lease 
held  by  a  third  party,  plaintiff  became  the 
tenant  of  the  defendant  aa  to  the  latter>  un- 
divided half  of  the  property,  and  ever  since 
that  time  be  has  carried  on  the  busineae  of 
brewing  upon  the  premises.  The  lease  in 
question  expired  in  1803,  but  the  plaintiff 
since  that  time  has  l>een  a  tenant  at  will, 
paying  a  stipulated  monthly  rental  for  de- 
fendant's moiety.  Id  1868  he  requested  that 
defendant  agree  to  the  mailing  of  certain  re- 
pairSy  improivements,  and  alterations  on  the 
premises,  which  would  render  them  more 
suitable  for  the  brewery  business.  This  de- 
fendant refused  to  do  unless  the  plaintiff 
would  pay  an  increased  rental.  Plaintiff  de- 
clined to  do  this,  and  thereupon  he  made 
the  r^airs.  Improvements,  and  alterations 
himself,  paying  out  quite  a  sum  of  money 
therefMT.  Later,  in  1898,  the  plaintiff  re- 
fused to  pay  the  agreed  rent  and,  after  sev- 
eral months'  default,  defendant  brought  an 
action  to  recover  the  same.  As  a  defense  and 
counterclaim,  this  plaintiff  alleged  in  that 
action  that  the  repairs,  improvements,  and 
aitontions  before  mentioned  were  made  un- 
der an  agreement  that  the  defendant  should 
pay  for  one-half  thereof,  and  this  amount  he 
countercialmed  in  his  answer  as  against  the 
demand  for  rent  The  court  below  found 
against  him  upon  the  counterclaim,  and  order- 
ed judgment  for  the  full  amount  of  the  rent 
The  plaintiff  then  brought  this  action  In 
partition,  setting  up  the  making  of  repairs 
and  Improvements  upon  the  premises,  of  a 
certain  value,  all  of  which  were  necessary 
and  needful  for  the  preservation  and  enjoy- 
ment of  the  property,  largely  enhanced  its 
value,  and  were  made  In  good  faith.  Both 
parties  admit  that  the  property  cannot  be 
divided,  but  must  be  sold,  and  the  dispute 
is  as  to  the  disposition  of  plaintiff's  claim 
that  defendant  Is  liable  on  account  of  certain 
of  the  repairs;  the  court  below  finding  that 
such  repairs  bad  enhanced  the  value  of  the 
property  in  an  amount  stated,  were  neces- 
sary and  needful,  were  made  In  good  faith, 
and  that  plaintiff  was  liable  in  an  amount 
equal  to  one-half  thereof.  It  stands  undis- 
puted that  when  plaintiff  demanded  of  de- 


fendant that  he  Join  in  nmittng  the  repair*- 
in  qoeattoB.  when  they  were  made,  and  wbeik 
thin  action  was  instituted,  the  reiatlaD  oC 
landlord  and  tenant  existed  between  these 
parties  as  to  an  undivided  half  of  the  prem- 
ises. Defendant  was  the  landlord,  and  plain- 
tiff was  his  tenant  The  latter  had  volun- 
tarily liecome  a  tenant  through  an  assign- 
ment of  a  lease.  The  plaintiff  remained  in 
exclusive  possession  of  the  whole  property 
after  the  term  fixed  by  the  lease  had  expir- 
ed. He  remained  as  a  tenant  by  express 
agreement  paying  a  monthly  rental  with- 
out objection,  until  he  undertoolt  to  withhold 
paym^its  upon  the  ground  that  defendant 
had  agreed  to  pay  one-half  of  the  cost  of  the 
repairs,  improvements,  Aoi  alterations  al- 
ready made.  We  shall  assume^  for  the  pur- 
poses of  this  case,  that  when  a  tenant  in 
common  has  made  necessary  and  needful  re- 
pairs upon  the  common  property  he  can.  1a 
equity,  compel  contrlbntion  ftom  his  co-ten- 
ants. See  11  Am.  &  Eng.  Bnc.  Law,  11(H. 
In  the  case  of  O'Connor  v.  Delaney,  53  Minn. 
24T.  54  N.  W.  1108,  it  was  held  that  when 
the  relation  of  landlord  and  tenant  Is  creat- 
ed between  tenants  in  common,  the  tenant 
co-owner.  If  he  remains  in  exclusive  posses- 
sion after  the  term  for  which  his  co-tenanf » 
share  was  leased  to  him,  must  be  held  to  do 
so  in  the  character  of  tenant  and  that  the 
same  rules  will  apply  as  in  a  case  of  any 
other  tenant  holding  over.  No  express  agree- 
ment to  pay  rent— and  there  was  such  an 
agreement  In  this  instance— is  necessary,  un- 
der the  rule  in  that  case,  to  continue  the  char- 
acter of  the  tenant  He  remains  an  occu- 
pant of  his  co-tenant's  moiety  under  tbe 
terms  of  the  lease,  not  as  a  co-tenant  The 
important  inquiry  here  is  as  to  the  r^ation 
which  existed  between  the  parties,  it  belas 
the  contenticm  of  defendant  that  Uiey  were 
those  of  landlord  and  tenant;  both  parttes 
being  subject  to  the  obligations  and  en- 
titled to  the  rights  of  landlord  and  tenant, 
and  none  other.  .  There  was  no  covenant  or 
agreement  in  the  lease  to  repair  <m  the  part 
of  the  landlord,  and  in  the  absence  of  such 
covenant  or  agreement  and  where  there  is 
no  fraud,  misrepresentation,  or  concealment 
by  the  lessor,  there  is  no  implied  warranty 
on  his  part  that  the  leased  premises  are  fit 
for  the  purposes  for  which  they  are  rented, 
or  covenant  to  put  them  in  repair  or  to  Iceep 
them  so.  There  was  no  claim  of  fraud,  mis- 
take, or  misrepresentation  in  this  case.  If 
the  plaintiff  was  a  tenant  solely,  he  could 
either  keep  the  premises  In  repair  on  his  own 
accotmt  or  go  without  such  repairs.  If  be 
was  simply  and  exclusively  a  toiant  under  a 
lease.  In  no  manner  could  he  compel  his 
landlwd,  as  such,  to  pay  for  such  repairs; 
nor  did  be  undertake  to  do  so.  His  claim 
was  that  he  could  compel  such  payment  be- 
cause the  parties  continued  to  be  tenants  la 
common,  and  the  court  below  so  held.  It  is 
unquestionably  the  general  rule  of  law  that 
co-tenants  are  at  liberty  to  conti-act  wltb 
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one  nnother  In  relation  to  all  matters,  in- 
cluding tlie  subject-matter  of  tbe  tenancy. 
One  may  lease  bis  moiety  to  the  other,  and 
upon  such  leasing  the  parties  bear  to  each 
other  the  relationB,  are  subject  to  the  obli- 
gations, and  entitled  to  the  rights  of  landlord 
and  tenant    The  co-tenant  leasing  has  the 
right  to  distrain  for  rent  due  on  the  leaM. 
Joint  tenants  may  make  a  subdivision  of 
time  of  their  respective  occnpancy  of  the 
property  held  in  joint  tenancy,  and,  if  an  in- 
jury is  committed  upon  the  joint  right  while 
it  is  held  in  the  exclualve  possession  of  one 
of  the  joint  tenants  under  the  aubdivlBion, 
trespass  may  be  sustained  by  the  exclusive 
possessor  for  the  time  being.     Freem.   Go- 
Ten,  i  16^    The  precise  potait  in  the  present 
controversy  is  not  covered  by  any  of  the 
cases  cited  by  Mr.  Freeman 'in  support  of  the 
text,  and  counsel  have  found  none,  so  far  as 
shown  by  their  briefs.    On  the  part  of  the 
plaintiff  we  are  referred  to  Oaegrlff  v.  Foas, 
152  H.  y.  104,  4«  N.  E.  807,  while  attention 
U  called  to  Barry  v.  Harry,  127  Ind.  91,  26 
N.  EL  582,  by  defendant's  couns^    But  nei- 
ther can  be  regarded  as  authority  on  this 
point    It  appeared  In  the  OosgrifC  Case  that 
improvements  were  made  on  the  common 
property  by  one  co-tenant  in  possession  while 
he  was  a  tenant  of  the  others  under  a  lease, 
and  in  an  action  of  partitl<w  an  attempt  was 
made  to  secure  contribution.    The  prominent 
question   discussed   In   the   opinion   is   the 
equitable  right  of  one  co-tenant  making  Im- 
provements    to    compel    other   co-tenants   to 
share  the  expense  thereof.    The  conclusion 
was  that -the  claim  lacked  sufficient  "equita- 
ble  strength"  to  justify  its  allowance,  aae 
of  the  reasons  given  being  that  the  maker 
of  the  tmprovements   sustained  the  double 
relation  to  his  co-tenants  of  tenant  by  lease 
and  tenant  in  common.    The  exact  question 
herein  presented  was  Involved  In  the  facts 
of  that  case,  and  might  have  been  decided, 
but  was  not.    We  may  as  safely  infer  that 
it  was  overiooked  by  both  court  and  coun- 
sel as  to  infer  that  it  was  concluded  that 
there  was  no  merit  in  the  claim  that  while 
property  owners,  situated  as  were  these  par- 
ties, may  occupy  a  double  relationship,  their 
rights,  duties,  and  obligations  are  not  double. 
Harry  ▼.  Harry,   supra,   Is  simply   In  line 
with  our  own  case  of  O'Connor  v.  Pelauey, 
and  lays  down  the  same  general  proposition 
as  to  the  rights  and  obligations  of  a  tenant 
in  common  who  remains  in  possession  of  the 
common  property  after  the  expiration  of  the 
time  fixed  in  the  lease  to  him  from  his  co- 
tenant.    What  was  said  in  the  opinion  as  to 
the  right  of  the  tenant  in  possession  to  com- 
pensation for  improvements  made  upon  the 
premises,  and  that  he  is  governed  by  the  rule 
which  exists  between  landlord  and  tenant, 
was  obiter.     Except  as  the  present  case  is 
governed  by  the  general  rule  quoted  fr<Ma 
Freeman,  it  is  one  of  first  Impression,  bat, 
we  think,  easy  to  dispose  of  upon  principle. 
The  plaintiff  here  was  not  occupying  the 


premises  as  a  co-tenant  hi  so  fUr  as  his 
duties  and  obligations  to  and  with  the  defend- 
ant were  concerned.  He  was  in  possession 
of  defendant's  share  of  the  estate  as  a  ten- 
ant, and  under  a  lease  which  be  bad  volun- 
tarily entered  into.  To  allow  him  to  have  all 
of  the  beneficial  provisions  of  the  lease,  and 
reject  and  escape  from  its  obligations  or  lia- 
bilities, would  be  rank  tnjnstice.  To  hold  ills 
co-tenant  to  the  obligations  arising  out  oi: 
an  express  contract  of  leasing,  and  at  the 
same  time  to  compel  him  to  respood  in  all 
matters  growing  out  of  the  relation  of  ten- 
ancy in  common,  would  also  be  imjust.  Tlie 
tenant  cannot  be  permitted,  for  one  purpose, 
and  when  to  his  advantage,  to  say  that  his 
relations  are  those  of  a  co-tenant,  and  then, 
for  another  purpose,  and  also  for  his  own 
advantage,  to  plead  that  he  is  simply  a  ten- 
ant under  a  lease.  He  cannot  occupy  the  re- 
lations of  tenant  under  the  lease  or  tenant 
in  common  at  his  own  will.  To  permit  him 
so  to  do  would  lead,  as  It  did  In  this  case, 
to  a  most  Inequitable  result;  for  the  plain- 
tiff's claim,  with  Interest  from  the  time  he 
expended  his  money,  was  made  a  first  lien 
upon  the  proceeds  of  the  sale  In  partition, 
the  whole  amoimt  to  be  paid  to  plaintiff, 
while  the  defendant  was,  in  effect,  held  to 
be  nothing  but  a  landlord,  and  as  to  rent 
for  his  moiety,  during  the  period  of  time 
for  which  be  was  obliged  to  pay  Interest, 
bound  by  the  terms  of  a  lease  entered  into 
long  prior  to  the  making  thereof.  In  other 
words,  the  parties  were  co-tenants  as  to  re- 
pairs, and  landlord  and  tenant  as  to  the  rent 
to  be  paid  for  the  use  of  defendant's  !<hare 
ot  those  repairs.  No  court  should  permit  a 
tenant  in  common,  who  has  become  the  land- 
lord of  his  co-ten.tnt,  in  accordance  with  the 
terms  of  an  ordinary  lease,  "to  be  Improved 
out  of  his  estate"  in  this  manner.  We  hold 
the  rule  to  be  (assuming,  as  before  stated, 
that,  when  one  tenant  in  common  has  made 
necessary  and  needful  repairs  upon  the  com- 
mon property,  he  can,  in  equity,  compel  con- 
tribution from  his  co-tenant)  that,  when  the 
relation  of  landlord  and  tenant  exists  be- 
tween such  co-tenants,  the  one  In  posses- 
sion of  the  whole  cannot  in  an  actlcm  for 
partition,  chRrge  his  landlord  for  repairs 
made  upon  the  property,  in  the  absence  of  a 
special  agreement  that  he  shall  be  coaipeii- 
sated  therefor.    Order  reversed. 


STATE  T.  PILLSBURT. 
(Snpreme  Court  of  Minnesota.    Feb.  6,  1901.) 

MtmiCTPAL  IMPROVEMENTS-SPECIAL  ASSBaB- 
MENTS  —  NOTICE  —  ARBITRARY    APPOR- 
TIONMENT—CONSTITUTIONAL LAW. 
1.  In  the  charter  of  the  city  of  Minnnapolia 
(chapter  10,  {  8),  relating  to  special  improve- 
ments and  assessments  therefor,  it  is  provided 
that  when  the  city  conncil  shall  determine  to 
make  a  certain  improvement,  and  shall  desig- 
nate in  a  general  way  the  charactor  and  extent 
thereof,  and  the  material  to  be  nsed.  the  city 
enjineer  riiall  malce  and  report  to  the  conncil 
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an  estimate  of  the  cost,  and  vations  other 
Buitters,  and  that  a  brief  minute  of  the  recep- 
tion of  sncb  report  siiali  be  made  and  puo- 
iished  in  the  record  of  the  proceedings  of  the 
city  council,  which  publication  shall  be  held 
to  be  sufficient  notice  to  ali  persons  concerned. 
Held,  that  the  publication  provided  for  is  suf- 
ficient notice  to  the  proper^  owner  of  the  in- 
stituting of  the  proceedings  in  question;  and 
held,  also,  that  under  other  provisions  of  the 
same  section  he  la  giren  an  opportunity  to  be 
heard  before  the  coancli  in  respect  to  all  mat- 
ters invoired  in  the  proposed  improvements. 

2.  The  manner  and  method  provided  in  the 
charter  (chapter  10,  S  8}  for  assessing  and  ap- 
portioning taxes  upon  abutting  property  where 
a  sewer  has  been  constmcted  in  the  street  up- 
on which  snch  property  fronts,  Icnown  as  the 
"Second  Plan,"  cannot  be  sustained.  The  as- 
sessment and  apgiortionment  under  this  plan  are 
arbitrary  and  unlawful.  The  basis  which  must 
govern  in  such  casea,  viz.  that  the  abutting 
property  U  peculiarly  and  specially  benefited 
by  the  improvement,  and  therefore  benefits 
must  be  considered,  is  wholly  ignored.  These 
provisions  are  repugnant  to  section  13,  art.  1, 
and  section  1,  art  9,  of  the  state  constitution, 
and  also  to  section  1  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States. 

8.  Under  the  allegations  of  the  answer  and 
a  stipulation  of  tacts  made  by  the  parties,  it 
is  had  that  the  court  below  was  in  error  when 
it  ordered,  in  effect,  that  a  certain  part  of  the 
assessment  for  the  sewer  in  question,  equal  to 
the  cost  and  also  equal  to  the  benefits  to  the 
property,  should  be  excluded  from  the  judg- 
ment. 

(Syllabna  by  the  Court.) 

Oase  certified  from  district  coort,  Hennepin 
county;  Charles  M.  Pond,  Judge. 

Action  by  the  state  against  John  S.  PiUs- 
bnry.  Judgment  for  defendant,  and  qnea- 
tloDB  certifled.    Remanded. 

Louis  A.  Beed,  Co.  Atty.,  C.  S.  Jelley,  and 
J.  M.  Pulllam,  for  the  State.  Fred  B.  Sny- 
der, tor  defendant. 

COLLINS,  J.  In  this  proceeding  plaintiff 
seeks  to  enforce  the  j^ayment  of  taxes  upon 
real  estate  becoming  delinqnent  on  the  first 
Monday  in  January,  1900.  The  amount 
sought  to  be  collected  was  something  over 
$fiOO,  and  the  real  estate  involved  was  certain 
lots  In  the  dty  of  Minneapolis.  No  defense 
was  interposed  to  any  portion  of  the  tax, 
except  the  sum  of  $171.70,  which,  it  appears, 
is  the  aeeonA  Installment  of  a  total  assess- 
ment levied  against  the  lots  for  the  construc- 
tion of  a  sewer  In  the  street  in  front  thereof. 
It  stands  admitted  that  all  proceedings  for 
the  establishment  and  construction  of  the 
sewer,  and  assessment  and  levy  of  the  tax, 
were  regular  in  form  and  strictly  pursuant 
to  the  charter  provisions;  bat  the  defense 
raises  the  question  that  said  provisions  are 
unconstitutional  and  void,  for  a  number  of 
reasons.  The  court  heiow  having  ordered 
]adgment  for  the  defendant  as  to  the  sewer 
assessment,  and  to  the  full  amount  of  the 
Installment,  It  has  certified  to  this  court  five 
qaestionsf  which  need  not  be  specifically  men- 
tioned as  answered.  It  must  be  conceded 
that  tlie  assessment  In  question  was  made 
under  the  provisions  of  an  amendment  to  the 
dtr  charter  whlcb  Is  Bp.  Lawa   1881,  c  76, 


found  In  Sp.  Laws  1883,  c.  8,  Sf  18^  19,  and 
known  as  the  "Second  Plan"  for  the  construc- 
tion of  sewers.  No  particular  reference  need 
be  made  at  this  time  to  what  is  known  un- 
der the  charter  as  the  "First  Flan."  Tlie 
sec(»id  relates  to  all  sewers  constructed,  re- 
laid,  or  extended  tbroughoat  the  whole  dty 
during  any  one  season.  It  contemplates  that 
at  the  end  of  the  season  the  cost  of  all  sew- 
ers constructed  during  that  period  shall  be 
marshaled  for  the  purpose  of  ascertaining  the 
total  or  entire  cost,  and  thereupon  the  coun- 
cil shall  levy  and  proceed  to  collect  from 
abutting  property  an  equal  sum  per  front 
foot,  without  regard  to  the  valuation  of  such 
property,  or  the  size  or  cost  of  the  sewer, 
which  sum  shall  not  exceed  $4  per  lineal 
foot.  The  rate  per  lineal  foot,  not  in  excess 
of  $4,  is  to  be  fixed  by  resolution  of  the  coun- 
cil, and  one-half  of  that  rate  or  amount  is 
to  be  levied  and  assessed  npon  property  abut- 
ting npon  each  side  of  the  street  When 
this  rate  Is  once  fixed  by  resolution,  it  re- 
mains, from  year  to  year,  as  such  rate,  un- 
til affirmatively  changed  by  resolution  of  the 
council,  or  until  the  council  decides  to  pursue 
the  so-called  first  plaa  for  the  construction 
and  assessment  for  sewers.  Tbe  cost  of 
sewers  constructed  in  front  of  exempt  prop- 
erty and  across  streets,  and  the  cost  of  any 
particular  sewer  over  and  above  the  amount 
assessed,  is,  under  the  second  plan,  to  be 
paid  out  of  what  Is  known  as  the  "Permanent 
Improvement  B^nnd."  It  wtU  be  seen  that 
under  this  plan  the  council  is  authorized  to 
assess  against  abutting  property  a  flat  rate 
per  lineal  foot,  without  regard  to  actual  beue- 
flts  or  to  the  cost  of  construction,  for  which 
the  assessment  is  made.  The  rate  may  be 
more  or  less  than  the  benefits  or  the  cost. 
If  the  amount  of  the  assessment  exceeds  the 
actual  cost,  the  surplus,  when  collected,  goes, 
we  Infer,  Into  the  permanent  improvement 
fund.  If  less,  the  d^dency  In  cost  Is  paid 
out  of  this  same  fund.  There  Is  a  general 
provision  requiring  the  coundl,  when  it  deter- 
mines upon  the  laying  of  a  sewer  upon  any 
particular  street  or  streets,  which  must  be 
specifically  named,  to  designate  in  a  general 
way  the  character  and  extent  of  the  Improve- 
ment and  the  materials  to  be  used.  It  Is 
thai  made  the  duty  of  the  dty  engineer  to 
present  a  report  to  the  coundl  containing 
certain  information,  and,  if  the  first  plan  is 
being  followed,  an  estimate  of  the  cost  and 
certain  apportionments  thereof.  If  the  sec- 
ond plan  is  adopted,  the  report  need  not  con- 
tain this  estimate  or  aniortioament  Then 
follows  this  provision,  and  it  is  the  only  one 
in  the  charter  in  reference  to  notice  to  in- 
terested parties:  "A  brief  minute  of  the  re- 
ception of  such  report  shall  be  made  and  pub- 
lished in  the  record  of  the  proceedings  of  tbe 
dty  council,  which  shall  be  held  to  be  suf- 
fldent  notice  to  all  persons  concerned."  It  Is 
then  prescribed  that  such  report  shall  lay 
over,  without  any  assessment  being  made,  un- 
til the  next  regular  meeting  of  the  council. 
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wblch  shall  occur  at  least  one  week  after  Ita 
reception.  The  city  council  shall  then  bear 
all  persons  Interested  In  the  matter  of  micb 
proposed  construction  who  may  desire  to  be 
heard,  and  after  this  hearing  the  council  may 
adhere  to  Its  resolution,  or  It  may  modify 
its  character,  or  it  may  abandon  the  improve- 
ment altogether.  In  tills  particular  case  the 
report  of  the  engineer  was  made  in  strict 
compliance  with  the  requirements  of  the 
charter,  it  was  received  by  the  city  council 
at  Its  regular  meeting,  a  minute  was  made 
in  the  records  and  properly  published  in  full, 
and  no  further  steps  were  takftn  until  the 
council  meeting,  at  which  a  hearing  is  grant- 
ed to  all  parties  concerned;  and  at  this  meet- 
ing the  original  resolution  was  adhered  to, 
or,  to  speak  more  projterly.  It  was  not  de- 
parted from.  And,  aa  before  stated.  It  stands 
admitted  that  the  requirements  of  the  char- 
ter were  faithfully  and  technically  observed. 
The  assessment  roll  was  then  transferred  to 
the  county  auditor,  the  amount  of  the  assess- 
ment extended  upon  his  books  with  other 
taxes  against  the  defendant's  lots,  and  there- 
after the  proceedings  for  the  collection  and 
enforcement  thereof  were  under  and  In  ac- 
cordance with  the  general  laws  of  the  state; 
the  answer  interposed  by  defendant  and  the 
subsequent  proceedings  being  under  such  gen- 
eral laws. 

Having  thus  given  an  outline  of  the  pro- 
ceedings under  the  charter  in  all  cases  in 
which  the  second  plan  has  been  adopted,  we 
reach  the  Initial  question  In  this  case;  the 
defendant's  contention  being  that  this  meth- 
od of  procedure  deprives  the  owner  of  his 
property  without  due  process  of  law.  be- 
cause there  is  no  sufflcleni  provision  In  the 
charter  for  notice  to  him  of  the  contemplated 
Improvement,  and  no  opporttmity  afforded 
him  to  be  heard.  He  is  thus,  argues  coun- 
sel, deprived  of  his  right  to  be  beard  be- 
fore the  improvement  is  made,  and  the  as- 
sessment, which  may  exceed  the  cost  and 
also  the  benefits.  Is  levied.  But  nnder  the 
constltntion  (amendatory  proviso  of  1868, 
art  9,  t  1)  the  legislature  may  prescribe 
the  manner  In  which  assessments  for  local 
improvements  may  be  made  upon  property 
fronting  thereon,  or  npon  benefited  prop- 
erty, or  upon  both;  and  the  provision  nec- 
essarily confers  upon  the  legislature  the 
power  to  prescribe  the  kind  of  notice,  and 
the  manner  or  method  of  service  upon  the 
lot  owners.  The  charter  expressly  provides 
that  a  brief  minute  of  the  reception  of  the 
report  of  the  engineer  to  the  council,  made 
and  published  In  the  proceedings  of  that 
body,  shall  be  sufficient  notice  to  all  per- 
sons concerned.  This  publication  Is  notice 
to  all  of  the  commencement  of  the  proceed- 
ings, and  is  BufScient  for  the  purpose,  under 
the  decisions  in  Rogers  v.  City  of  St  Paul, 
22  Minn.  494t  State  T.  Ramsey  Co.  Dist  Ct, 
33  Minn.  295,  2S  N.  W.  222;  Hennepin  Co. 
V.  Bartleson,  37  Minn.  343,  34  N.  W.  222. 
And  the  property  owner  is  given  an  oppor- 
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tunity  to  be  heard  before  the  city  council, 
of  which  opportunity  he  had  notice,  not  per-, 
sonal,  to  be  sure,  but  that  authorized  by 
law,— the  publication  in  the  council  proceed- 
ings of  a  minute  of  the  engineer's  report 
The  city  council  is  made  the  proper  tribunal 
to  hear  all  objections  of  all  persons  upon  all 
matters  connected  with  the  Improvement. 
Any  party  Interested  has  an  opportunity  to 
be  heard  as  to  the  size,  form,  depth  of 
sewer,  and  the  material  to  be  used.  He 
may  be  heard  upon  the  propriety  or  Impro- 
priety of  building  the  sewer  at  all,  and,  in 
the  Judgment  of  the  council,  the  original 
resolution  may  be  modified  as  to  the  nature 
of  the  Improvement,  or  the  latter  may  be 
totally  abandoned.  Plenary  power  is  con- 
ferred upon  the  council  to  exercise  its  dis- 
cretion in  the  whole  matter,  after  a  hear- 
ing of  all  Interested  parties.  In  addition  to 
what  has  been  said  In  the  cases  cited  as  to 
the  sufllclency  of  the  prescribed  notice  to 
Interested  parties,  we  call  attention  to  the 
fact  that  any  objections  to  the  regularity 
and  legality  of  these  assessment  proceedings 
may  be  taken,  as  they  have  been  here,  by 
answer  in  the  attempt  to  enforce  the  collec- 
tion of  taxes  under  the  general  law.  As 
was  said  in  the  Bartleson  Case  upon  this 
same  point:  "Any  objections  of  the  land- 
owner to  the  regularity  or  legality  of  the 
proceedings  may  be  taken  by  him  by  answer 
OS  in  other  cases  under  the  general  law. 
•  •  •  He  may  show  fraud,  mistake,  want 
of  authority  to  support  the  assessment  or  a 
failure  to  comply  with  the  provisions  of  the 
statute.  His  constitutional  rights  are  there- 
fore fully  protected."  See,  also.  City  of  Du- 
luth  V.  Dlbblee,  62  Minn.  18,  63  N.  W.  1117: 
Spencer  v.  Merchant  125  U.  S.  345,  8  Sup. 
Ct  921.  31  L.  Ed.  763.  The  defendant's 
right  to  be  heard  before  being  deprived  of 
his  property  was  adequately  protected.  He 
was  given  an  opportunity  to  be  heard  under 
the  charter  provision  before  referred  to,  and 
he  was  also  given  a  like  opportunity  when 
he  answered  under  the  general  tax  law.  It 
follows  from  what  has  been  said  that  we  are 
unable  to  agree  with  the  conclusion  of  the 
learned  court  below.  In  effect  that  the  prop- 
erty owner  is  deprived  of  his  constitutional 
right  to  have  due  notice  of  a  proceeding 
which  might  result  In  devesting  him  of  bis 
property. 

The  next  inquiry  in  this  case  Is  as  to  the 
constitutionality  of  the  charter  provisions— 
the  second  plan— under  which  the  sewer  in 
question  was  built  It  being  claimed  that  for 
a  number  of  reasons  they  are  opposed  to 
both  state  and  federal  constitutions.  It  will 
be  remembered  that  prior  to  1869  section  1, 
art.  9,  of  our  state  constitution  did  not  con- 
tain a  special  provision  In  regard  to  assess- 
ments for  local  improvements.  The  origi- 
nal provision  was  that  "all  taxes  to  be  raised 
in  the  state  shall  be  as  nearly  equal  as  may 
be,  and  all  property  on  which  taxes  are  to 
be 'lev led  shall  have  a  cash  valuation  and 
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be  eqnallxed  and  uniform  tiironghout  the 
state."  la  Stlnson  y.  Smith,  8  Minn.  366, 
this  original  proTlsion  was  construed,  and 
it  was  held  that  an  aseesament  for  grading 
streets  mnst  be  apportioned  upon  the  basis 
of  the  ▼aluatlon  of  the  property  upon  which 
the  assessment  was  made,  and  that  any  act 
of  the  legislature  authorizing  such  an  aasess- 
ment  upon  any  other  basis  was  repugnant 
thereto.  This  decision  led  to  the  adoption 
of  the  1869  amendment  before  mentioned, 
whereby  tlie  basis  of  assessment  for  local 
improvements  was  changed,  and  it  was  no 
longer  necessary  to  base  such  assessments 
with  strict  regard  to  the  valuation  of  the 
premises  on  which  the  assessment  was  laid. 
But  in  Noonan  v.  City  ot  Stillwater,  83  Minn. 
198,  22  N.  W.  444,  it  was  expressly  declared 
that  in  adopting  this  amendment  the  people 
did  not  intend  to  reject  or  modify.  In  respect 
to  taxes  of  this  class,  so  just  and  reason- 
able a  principle  as  that  they  "shall  be  as 
nearly  equal  as  may  be";  and  it  was  said 
that,  whatever  .basis  of  f^portionment  (as- 
sessment) may  be  adopted,  it  must  Include 
the  idea  of  equality.  The  gist  of  this  deci- 
sion is  that,  while  the  amendment  empow- 
ered, the  legislature  to  apportion  and  assess 
according  to  street  frontage,  it  does  not  au- 
thorise an  assessment  on  that  plan  wholly 
disregarding  the  fundamental  rule  upon 
which  special  assessments  are  made,  name- 
ly, that  of  benefits.  This  same  general  doc- 
trine has  been  approved  a  number  of  times 
since,  and  It  is  clear  that  while  the  legisla- 
ture may  authoriee  municipal  corporations  to 
assess  for  local  Improvements  upon  property 
fronting  on  the  improvement,  or  on  property 
benefited,  or  both.  In  sncb  a  manner  as  it 
may  prescribe,  such  legislation  must  not  au- 
thorize a  departure  from,  or  a  variation  of, 
the  previously  existing  rule  of  uniformity 
and  equality.  No  plan  can  be  adopted  which 
will  result  in  gross  inequality  of  taxation. 
The  burden  must  be  apportioned  as  uniform- 
ly and  as  equally  as  may  be.  The  legisla- 
ture cannot  fix,  or  authorize  tlie  governlag 
body  of  a  municlpaUty  to  fix,  an  arbitrary 
basis  for  an  assessment  to  be  Imposed  upon 
property  without  regard  to  benefits.  If  this 
be  done,  the  principle  which  justifies  special 
assessments  on  abutting  property,  namely, 
that,  it  is  thereby  specially  and  peculiarly 
benefited,  Is  wholly  ignored;  the  result  be- 
ing that  nnder  the  guise  of  taxation  the 
owner  is  deprived  of  his  property  without 
just  compensation,  and  for  the  use  of  the 
public.  As  stated  in  Cooley,  Tax'n  (2d  BUL) 
661:  "There  can  be  no  justification  for  any 
proceeding  which  charges  the  land  with  an 
assessment  greater  than  the  benefits.  It  la 
a  plain  case  of  appropriating  private  prop- 
erty to  public  uses  without  compensation." 
This  same  proposition  is  tersely  and  pointed- 
ty  put  In  a  Missouri  case  in  the  following 
words:  "A  law  which  would  attempt  to 
make  one  person,  or  a  given  number  of  per^ 
sons,  under  the  guise  of  a  local  assessment, 


pay  a  general  revenue  for  the  public  ait  large, 
would  not  be  an  exercise  of  the  taxing 
pow«r,  but  an  act  of  confiscation."  McCor- 
mack  V.  Patchiu,  63  Mo.  86.  But  we  need  not 
dwell  further  upon  the  powers  of  a  legislature 
to  determine,  or  to  confer  authority  to  deter- 
mine, the  basis  upon  which  assessments  for 
local  improvements  must  be  made,  or  the 
manner  and  method  of  apportionment.  It  has 
been  discussed  this  term  in  the  case  of  Ram- 
sey  Ck>.  v.  Robert  P.  Lewis  Ca  (opiniMi  yet 
ofiacially  nnpublished)  85  N.  W.  207.  In  whldi 
Norwood  V.  Bak^,  172  U.  S.  269.  19  Sup.  CL 
187,  43  L.  Bb.  443,  '^as  considered  and  re- 
garded as  controlling.  We  have  simply  to 
apply  the  well-settled  rules  to  the  case  at 
bar,— in  fact,  to  all  cases  where  the  second 
plan  of  assessment  has  been  followed,  tbe 
details  of  which  we  have  hereinbefore  stated. 
Twelve  years  prior  to  the  time  this  particu- 
lar improvement  was  determined  upon,  a 
resolution  was  adopted  by  the  council,  in 
which  was  fixed  the  amount  of  assessment 
to  be  made  upon  property  fronting  on  streets 
in  which  sewers  had  been  constructed  that 
year,  to  wit,  $3  per  lineal  foot;  and  this 
resolution  and  the  amount  so  fixed  contloued 
in  force,  under  the  charter,  until  another 
resolution  or  another  amount  or  another 
plan  of  apportionment  should  be  adopted. 
This  resolution,  with  all  of  its  details,  was 
adopted,  so  far  as  shown,  without  regard  to 
any  benefits  which  might  accrue  to  the  as- 
sessed property.  It  was  followed  and  made 
the  basis  of  the  assessment  against  defend- 
ant's property  without  the  slightest  lesard 
to  the  benefits  to  such  property  arising  out 
of  the  improvement  No  consideration  was 
given  to  the  fact  that  the  cost  of  this  par- 
ticular sewer  was  but  (1.86  per  lineal  foot, 
and  that  the  assessment  wa*  60  per  cent  in 
exceee '  of  this  cost  The  charter  contains 
no  provision  whatever  under  wUcii  benefits 
to  the  property  against  which  an  assess- 
ment is  ordered  may  be  ascertained  or  even 
considered.  The  council  arbitrarily,  and 
many  years  in  advance,  determined  and  de- 
dared  what  amount  should  be  assessed 
against  defendant's  property  whenever  a 
sewer  should  be  constructed  In  the  street 
upon  which  It  fronted.  The  charter  author- 
ises this  method,  and  none  other,  except  at 
ttie  option  of  the  council,  the  first  plan  may 
be  adopted.  Of  course,  the  amount  to  be 
assessed  per  lineal  foot  of  frontage  might  be 
Increased,  not  to  exceed  a  total  of  ^  per 
f4)ot  or  might  be  decreased,  at  the  will  of 
the  council,  °but  at  no  time  was  this  body 
obliged  to  consider  or  ascertain  benefits. 
No  plan  of  assessment  can  be  upheld  which 
will  permit  such  an  outrageous  departure 
from  the  principle  of  uniformity  and  equal- 
ity in  taxation  embodied  in  the  constitution 
as  vTlIl  this  one  now  being  considered. 

There  are  other  provisions  of  the  charter 
to  which  attention  has  been  called  by  ooun- 
seL  One  is  to  the  effect  that,  when  the  total 
cost  of  any  improvement  for  which  special 
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assessments  have  be«n  levied  shall  be  less 
than  00  per  cent  of  the  total  special  aBse8»- 
menta  levied  or  collected  for  the  same,  the 
city  council  may  refund  out  of  the  permanent 
Improvement  fund  to  such  property  owners 
as  have  paid  their  assessments  three-fourths 
of  their  proportionate  share  of  the  excess 
of  such  assessments  so  collected,  over  the 
total  cost  of  such  Improvements.  Exactly 
what  this  means  is  not  very  clear,  and  wheth- 
er It  could  be  made  to  apply  to  assessments 
made  under  the  second  plan  Is  In  great 
doubt  But  more  than  this,  there  are  sev- 
eral reasons  why  this  provision  Is  not  only 
Inoperative,  but  Insufficient  as  a  means  of  re> 
dress  to  the  person  whose  property  has  been 
assessed.  Bat  two  need  be  mentioned:  He 
is  obliged  to  pay  the  Illegal  tax  before  he  can 
have  any  standing  at  all  with  the  council, 
and  then  r^undment  of  the  excess  Is  op- 
tional with  that  body.  It  may  or  may  not 
return  the  "proportionate  share  of  the  ex- 
cess," whatever  that  means.  There  is  a 
total  absence  of  any  provision  under  which 
the  city  council  or  the  city  Itself  can  be  com- 
pelled to  recogntase  the  principle  which  gov- 
erns in  cases  of  assessments  for  local  im- 
provements, and  to  refund  any  sum  whatever 
to  the  property  owner.  In  Norwood  v.  Baker, 
supra.  Is  found  the  following  language,  which 
Is  extremely  pertinent  In  this  connection, 
to  the  present  case:  "In  our  judgment  the 
exaction  from  the  owner  of  prtvate  pr^wrty 
of  the  cost  of  a  public  improvement  in  sub- 
stantial excess  of  the  special  benefits  seem- 
ing to  bin)  Is,  to  the  extent  of  such  excess, 
a  taking,  under  the  guise  of  taxation,  of  pri- 
vate property  for  publk:  use  without  com- 
pensatlim.  We  say  'substantial  excess,'  be- 
cause exact  equality  of  taxation  is  not  al- 
ways attainable,  and  for  that  reason  the 
excess  of  cost  over  special  benefits,  unless 
it  be  of  a  material  character,  ought  not  to 
be  regarded  by  a  court  of  equity  when  its 
aid  Is  Invoked  to  restrain  the  enforcement  of 
a  special  assessment"  The  manner  and  meth- 
od of  procedure  provided  for  In  the  dty  diar- 
ter  known  as  the  "Second  Flan"  Is  obnoxious 
to  both  the  state  and  federal  constitutions. 

This  brings  us  to  the  final  question  cer- 
tified up.  In  bis  answer  defendant  alleged, 
among  other  things,  that  the  actual  share 
of  the  cost  of  the  sewer  In  question  assess- 
able and  apportl^nable  upon  his  lots  was  a 
stated  sum,  and,  further,  that  he  was  entitled 
to  have  credited  on  the  amount  of  taxes 
claimed  to  be  due  the  difference  between 
such  share  of  the  cost  and  the  amount  as- 
sessed, with  Interest  Judgment  to  this  ef- 
fect was  demanded  if  the  trial  court  failed 
to  declare  the  sewer  tax  wholly  null  and 
void.  At  the  trial  there  was  a  stipulation  of 
facts  in  which  defendant  candidly  admitted 
that  his  property  was  benefited  to  the  amount 
of  one-half  of  tiie  actual  cost  per  lineal  foot 
of  the  sewer  in  front  thereof,  and  further 
stipulated  that  he  had  offered  to  pay  to  the 
proper  authorities  all  of  the  taxes  assessed 


and  claimed  by  the  state,  except  tbe  excess 
thereof  over  and  above  the  actual  cost  of  the 
sewer,  which  offer  was  refused.  In  legal 
effect,  the  allegations  In  the  answer  and  the 
facts  stipulated  on  the  trial,  above  alluded 
to,  amounted  to  an  offer  to  pay  a  sum  equal 
In  amount  to  the  value  of  the  benefits  ac- 
tually conferred;  and  we  see  no  reason  why 
the  offer  so  fairly  and  honorably  made 
should  have  been  rejected,  as  it  was  in  the 
court  below,  the  conclusion  being  that  no 
portion  of  the  sewer  tax  should  be  Included 
In  the  Judgment 

From  what  has  been  said  it  Is  evident  that 
we  hold  that  the  provisions  of  the  charter 
under  which  the  assessment  was  made  and 
the  tax  therefor  extended  upon  the  lists  con- 
travene and  are  obnoxious  to  section  13  of  ar.- 
ticle  1,  and  sectiim  1  of  article  9,  of  the  state 
constitution,  and  are  also  repugnant  to  sec- 
tion 1  of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States.  We  an- 
swer in  the  affirmative  tbe  certified  ques- 
tions numbered  from  1  to  4,  Inclusive.  And 
under  the  circumstances  appearing  here,  and 
without  considering  the  right  of  the  state  to 
enforce  collection  of  a-  part  of  his  assessment 
levied  in  accordance  with  the  charter  pro- 
visions in.  question,  we  also  answer  the  fifth 
question  In  the  affirmative.  The  case  Is  re- 
manded, with  directions  to  the  cotut  below 
to  cause  an  entry  of  Judgment  In  accordance 
with  these  views. 


PERRAS  V.  A.  BOOTH  ft  CO. 
(Supreme  Court  of  Minnesota.    Feb.  14,  1901.) 
On  application  for  reargument    Denied. 
For  former  opinion,  see  84  N.  W.  739. 

FEB  CURIAM.  In  making  the  statement 
In  the  former  opinion  (84  N.  W.  739)  to  th« 
effect  that  the  act  of  Super  in  removing  the 
elevator  was  not  in  furtherance  of  defend- 
ant's business,  we  did  not  Intend  to  be  un- 
derstood as  holding  or  saying  that  Super  had 
exceeded  his  authority  as  defendant's  fore- 
man, or  that  he  was  acting  beyond  the  scope 
of  his  powers.  A  reading  of  the  whole  opin- 
ion will  show  that  we  Intended  to  hold  that 
that  question  was  for  the  Jury  to  determine. 
What  we  inte;pded  to  convey  by  the  state- 
ment was  that  the  act  of  Super  was  not  in 
furtherance  of  defendant's  business  in  stor- 
ing or  in  removing  from  place  to  place  In 
the  building  Its  own  goods.  It  does  not  ap- 
pear that  defendant's  employes  had  any  duty 
to  perform  with  respect  to  handling  the  goods 
of  other  occupants  of  the  building.  For 
aught  the  evidence  shows,  the  employfis  of 
defendant  were  engaged  exclusively  with  its 
own  goods,  and  had  nothing  to  do  with  the 
goods  or  property  of  other  parties  stored  in 
the  warehouse.  Therefore  the  act  of  Super 
In  removing  the  elevator  for  the  accommo- 
dation of  O'Hair  was  not  in  furtherance  of 
defendant's  business  of  storing  Its  own  goods, 
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and  It  was  for  the  Jnry  to  say  whether  It 
was  within  his  duty  a^  a  representative  of 
defendant,  and  while  acting  In  that  capacity, 
or  whether  as  a  fellow  servant. 

We  stated  In  the  opinion,  perhaps  incor^ 
rectly,  that  Stacy  &  Son  were  tenants  in  the 
building,  and  there  may  be  some  other  in- 
correct statement  as  to  minor  facts;  but  they 
are  of  no  importance.  The  principal  facta 
are  correctly  stated.  Whether  Stacy  &  Son 
were  tenants  or  occupying  the  building  under 
some  other  right  Is  not  of  controlling  Im- 
portance. The  court  below  will  not  be  guided 
as  to  the  facts  by  anything  we  have  stated 
in  the  former  opinion,  but  solely  by  the  evi- 
dence as  It  will  appear  on  a  second  trlaL  Ajf- 
plication  for  reargument  denied. 


RBDFIBU)   SCHOOL  DIST.,   NO.   12, 

v.   EE2DFIEL,D   INDEPENDENT 

SCHOOL  DIST.,  NO.  2D. 

(Sapreme  Court  of  South  Dakota.    Feb.  12, 
1901.) 

SOHOOLS  AND  SCHOOL  DISTRICTS— ANNEXA- 
TION OF  TERRITORY  —  PRBSUMPTI0N3  —  REl- 
VIEW  BT  COUNTY  SUPBRINTBNDBNT-^URIS- 
DICTION  —  POWBR  OF  SCHOOL  BOARD  —  BS- 
TOPPBL. 

1.  Where  adjacent  territory  has  been  annexed 
to  a  city  for  school  purposes  by  its  board  of 
education,  under  Laws  1887,  c.  47,  §  122,  au- 
thorizing the  same  when  a  majority  of  the 
electors  of  the  territory  make  application  there- 
for, it  will  be  presumed.  In  the  absence  of 
proof  to  the  contrary,  that  the  board's  finding 
to  the  effect  that  the  application  was  made  by 
a  majority  of  the  electors  within  the  territory 
was  based  on  competent  proof. 

2.  Under  Lnws  1887,  c.  47,  Jg  20,  32,  33,  giv- 
ing county  suporiutendents  general  supervision 
of  schools,  except  those  of  independent  dis- 
tricts, witii  authority  to  entertain  appeals  from 
decisions  of  school  township  boards,  a  county 
superintendent  has  no  power  to  review  the  ac- 
tion of  the  school  board  of  an  independent 
school  district  in  annexing  adjacent  territory 
ta  provided  by  section  122,  authorizing  such 
boards  lo  tinnex  iidjacent  territory  on  the  ap- 
plication of  a  majority  of  the  electors  in  the 
territory. 

3.  The  fact  that  the  extreme  boundary  of 
contiguous  territory  is  a  frnction  over  two 
miles  from  the  limits  of  an  independent  school 
district  does  not  deprive  its  school  board  of 
jurisdiction  to  annex  such  territory  for  school 
purposes,  under  the  authority  conferred  by 
Laws  18S7,  c.  47.  i  122. 

4.  The  fact  that  officers  of  an  independent 
school  district  have  acquiesced  for  eight  years 
in  a  void  decision  of  the  county  superintendent, 
holding  that  its  school  board  had  no  power  to 
annex  adjacent  teiTitory  under  I^aws  1887,  c. 
47,  i  122,  authorizing  the  same  to  be  done, 
does  not  estop  the  district  from  claiming  under 
the  order  of  annexation  made  by  the  board. 

Appeal  from  circuit  court,  Splnic  county; 
A.  W.  Campbell,  Judge. 

Action  by  Redfleld  school  district,  Na  12, 
against  Redfleld  Independent  school  district. 
No.  20.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  F.  Bruell  and  E.  B.  Korns,  for  appel- 
lant   Sterling  &  Morris,  for  respondent 


FULLER.  P.  J.  All  other  Issues  raised 
by  the  pleadings  In  this  cause  being  elimi- 
nated by  a  stipulation  made  below  and  acted 
upon,  the  controlling  point  presented  by  this 
appeal  Is  whether  the  trial  court  was  Justi- 
fied in  decreeing  that  certain  adjacent  terri- 
tory belongs  to  the  respondent  district  for  the 
purposes  specified  In  the  school  laws  of  this 
state.  In  18S7  respondent,  with  boundaries 
co-extensive  iMth  the  limits  of  the  city  of 
Redfield,  was  organized  as  a  school  corpora- 
tion; and  its  only  claim  to  the  territory  In 
dispute  Is  based  upon  certain  proceedings  bad 
during  tlie  following  year  to  annex  the  same 
pursuant  to  section  122,  c.  47,  Laws  1887. 
which  provides  that  "terrltoty  outside  the 
limits  of' any  organized  city,  town  or  village, 
but  adjacent  thereto,  may  be  attached  to 
such  dty,  town  or  village  for  school  pur- 
poses, upon  application  to  the  board  of  educa^ 
tion  of  such  dty  by  a  majority  of  the  electors 
of  such  adjacent  territory;  and  upon  such  ap- 
plication being  made  to  the  board  of  educa- 
tion, they  shall,  if  they  deem  it  pn^er,  and 
to  the  best  Interests  of  the  schools  of  said 
corporation  and  the  territory  seeldng  to  be 
attached,  issue  an  order  attaching  such  ter- 
ritory to  such  corporation  for  school  purposes, 
and  to  enter  the  same  upon  their  Journal; 
and  such  territory  shall,  from  the  date  of 
such  order,  be  and  compose  a  part  of  such 
corporation  for  school  purposes  only,  and  the 
taxable  property  of  such  adjacent  territory 
shall  be  subject  to  taxation,  and  shall  bear  its 
full  proportion  of  all  expenses  incurred  in  the 
erection  of  school  buildings  and  In  maintain- 
ing the  schools  of  such  corporation." 

That  no  petition  signed  by  a  majority  of 
the  electors  within  this  attached  territory 
was  ever  presented  to  the  respondent  board 
is  the  first  point  urged  in  support  of  the  con- 
tention that  the  order  of  annexation  Is  of  no 
validity.  At  the  conclusion  of  all  the  evi- 
dence, appellant  in  writing,  requested  the 
court  to  find  therefrom,  as  a  matter  of  fact 
that  "upon  a  petition  of  a  majority  of  the 
legal  voters  of  the  hereinafter  described  ad- 
jacent territory,  the  defendant  district,  un- 
der the  provisions  of  section  122,  c.  47,  of 
the  Laws  of  1867,  made  an  order  purporting 
to  annex  to  the  defendant  twenty-one  sec- 
tions of  land  theretofore  belonging  to  and 
under  the  control  of  the  plalntlfF;  that  a  large 
portion  of  the  territory  so  annexed  was  over 
three  miles  distant  from  the  school  building 
belonging  to  the  defendant"  It  is  shown  by 
the  duly-authenticated  records  and  the  ab- 
stract now  properly  before  ua  that  a  peti- 
tion signed  by  15  resident  electors  of  the 
territory  in  dispute  was  presented  to  respond- 
ent as  follows:  "We,  the  undersigned,  res- 
idents and  electors  of  the  territory  adjacent 
to,  and  lying  outside  of  the  corporate  limits 
of,  the  city  of  Redfleld,  and  including  the 
following  sections  and  parts  of  sections,  to 
wit:  All  of  sections  1,  2.  5,  6,  7,  8,  12,  13. 
14,  10,  17,  18k  and  the  north  half  of  secUona 
19.  20,  21.  and  22,  and  all  those  portions  of 
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sections  S,  4,  9,  15,  and  11  not  now  Included 
within  tbe  corporate  limits  of  said  city  of 
Redfield,  all  in  township  116,  range  64,  Spink 
county,  D.  T.,— hereby  apply  to  the  board  of 
education  of  tbe  city  of  Redlleld  to  attach 
tbe  said  described  territory  to  said  city  for 
school  purposes."  The  order  formally  at- 
taching this  territory  follows  the  above  de- 
scription, and  recites  that  tbe  foregoing  peti- 
tion is  signed  by  a  majority  of  all  tbe  electors 
within  such  adjacent  territory,  and  that  "it 
appears  to  the  satisfaction  of  said  board  of 
education  that  It  is  proper  and  to  tbe  best  in- 
terest of  the  schools  of  said  city  of  Redfleld 
and  of  the  above-described  adjacent  territory 
to  attach  said  adjacent  territory  to  the  said 
city  of  Redfleld  as  aforesaid."  Whether  Its 
written  request  for  a  finding  that  a  majority 
of  the  electors  signed  tbe  petition  precludes 
appellant  from  denying  the  assertion,  need 
not  be  determined,  because  respondent  had 
Jurisdiction  of  the  subject-matter;  and,  in 
the  absence  of  anything  to  tbe  contrary,  it 
must  be  presumed  tliat  tbe  board  of  educa- 
tion based  its  definite  flndbig  to  that  effect 
upon  competent  proof  that  tbe  15  persons' 
making  tbe  application  were  a  majority  of 
tbe  electors  of  such  adjacent  territory.  As 
tbe  statute  does  not  expressly  require  appli- 
cants to  state  in  tbe  petition  that  they  consti- 
tute a  majority  of  the  electors,  such  important 
Jurisdictional  matter,  as  well  as  the  qualifica- 
tion of  each  signer,  was  of  necessity  deter- 
mined by  ulterior  Inquiry,  tbe  nature  and  ex- 
tent of  which  would  not  be  likely  to  appear 
In  tbe  order.  Therefore  tbe  burden  was  up- 
on appellant  to  show  a  neglect  of  official  duty 
in  that  regard,  and  that  respondent  falsified 
its  record  by  the  statement  that  "a  petition 
has  been  presented  to  tbe  board  of  education 
of  the  city  of  Redfleld,  signed  by  a  majority 
of  the  electors  of  tbe  following  described  ad- 
jacent territory,  to  wit:  *  •  •"  Burk- 
hardt  v.  School  Tp.,  9  S.  D.  316,  69  N.  W. 
16;  In  re  Opening  of  Gold  St.,  2  Dak.  149, 
3  N.  W.  328;  Trotter  y.  Board,  9  Mo.  69; 
Eobs  T.  City  of  Minneapolis,  22  Minn.  159. 
In  tbe  absence  of  any  attempt  to  rebut  tbe 
inference  of  regularity  and  validity  arising 
from  its  recorded  proceedings,  tbe  presump- 
tion that  respondent  performed  its  official 
duty  operates  in  favor  of  the  flndbig  re- 
quested by  appellant  and  finally  made  by  the 
court,  "that  said  petition  was  signed  by  a 
majority  of  the  electors  residing  within  tbe 
territory  therein  described";  and  tbe  argu- 
ment of  counsel  that  it  was  incumbent  upon 
respondent  to  more  effectually  establish  its 
authority  to  make  tbe  order  is  untenable. 

Appellant  also  relied  upon  a  decision  ren- 
dered by  the  county  superintendent  on  tbe 
4tb  day  of  August,  1888,  holding  that  re- 
spondent was  without  power  to  attach  this 
territory,  for  tbe  sole  reason  that  the  same  is 
not,  in  a  statutory  sense,  adjacent;  and  the 
action  of  tbe  trial  court  in  adjudging  such 
order  of  no  validity  is  assigned  as  error, 
llie  legislature  that  enacted  tbe  statute  un- 


der which  respondent  proceeded  provided  for 
tbe  election  of  county  superintendents  by 
the  qualified  voters  of  tbe  several  subdls- 
trlcts,  gflvlng  to  each  "the  general  superin- 
tendence of  tbe  schools  of  his  county  except 
those  of  Independent  districts,"  with  express 
authority  to  entertain  "appeals  from  the  de- 
cisions of  school  township  boards."  Sections 
20.  82,  S3,  c  47,  Laws  1887.  It  is  a  well- 
settled  and  imlversally  applied  principle  tbat 
tbe  power  of  such  officers  to  bear  and  deter- 
mine is  not  enlarged  by  Implication,  and  any 
attempted  exercise  of  jurisdiction  with  ref- 
erence to  a  matter  expressly  withheld  by  tbe 
law  of  their  creation  is  of  no  validity.  The 
foregoing  provisions,  considered  with  all  the 
other  sections  relating  to  tbe  subject  of  edu- 
cation enacted  by  tbe  same  legislature  for 
the  purpose  of  creating  a  uniform  system  of 
school  government,  are  conclusive  upon  the 
point  that  the  county  superintendent  was 
without  Jurisdiction  of  tbe  subject-matter, 
either  original  or  appellate,  because  authority 
to  annex  adjacent  territory  to  such  Inde- 
pendent district  had  been  expressly  conferred 
upon  its  board  of  education,  whose  action 
tbe  superintendent  was  powerless  to  review.* 
As  tbe  expediency  of  attaching  to  independ- 
ent districts  territory  outside  of  city  limits, 
but  adjacent  thereto,  was  left  to  the  board 
of  education  and  a  majority  of  tbe  electors 
of  such  territory,  there  is  no  merit  In  tbe  con- 
tention that  the  board  was  without  juris- 
diction to  make  the  order  for  the  sole  reason 
that  tbe  extreme  boundary  of  such  contig^i- 
ous  territory  is  a  fraction  over  two  miles 
from  tbe  city  limits. 

Tbe  tact  that  the  officers  of  respondent 
apparently  acquiesced  for  nearly  eight  years 
in  a  void  decision  of  tbe  county  superin- 
tendent, by  allowing  appellant  to  levy  and 
collect  taxes  for  school  purposes  on  property 
In  this  adjacent  territory,  and  the  secretary 
of  its  board  upon  one  occasion  demanded 
and  received  tuition  from  four  pupils  resid- 
ing therein,  furnishes  no  equitable  ground  to 
estop  the  independent  district  from  claiming 
under  an  order  valid  when  made,  and  never 
reviewed  by  a  legally  constituted  tribunal. 
No  misrepresentation,  concealment,  or  prej- 
udice is  claimed;  and  manifestly  apitellant, 
who  luiew  all  tbe  facts,  and  ought  to  have 
known  the  law,  was  substantially  benefitec^ 
by  being  permitted  to  gather  taxes  Into  its 
treasury  which  rightfully  belonged  to  re- 
spondent and  which  the  court  has  allowed 
the  former  to  retain. 

The  view  we  have  tekea  of  the  action  of 
respondent  in  attaching  adjacent  territory 
pursuant  to  a  valid  statute,  in  force  when  tbe 
order  was  made,  and  tbe  conclusion  we  reach 
concerning  all  that  has  subsequently  occurred, 
dispose  of  every  point  urged,  and  render 
any  further  consideration  of  appellant's  as- 
signments of  error  unnecessary.  Within  tbe 
record,  tbere  Is  nothing  with  which  appellant 
has  any  legal  cause  for  complaint,  and  tbe 
judgment  appealed  from  is  affirmed. 
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ROSa  T.  WARD. 

(Supreme  Court  of  South  Dakota.    Feb.  12, 

1901.) 

SLANDER  —  PRIVIL.EQBD  COHHUNICATION  -i 
JUSTIFIOA.TION  —  TRUTH  OF  STAmMENTS — 
QUESTION    FOR    JURY— INSTRUCTION. 

1.  Under  C!omp.  Laws,  i  2529,  declaring  slan- 
der to  be  a  false  and  unprivileged  publication; 
and  section  2530,  declaring  a  privileged  commu- 
nication to  be  one,  without  mialice,  to  a  person 
interested  therein,  by  one  who  is  also  interest- 
ed,— where,  in  slander,  the  plea  was  that  the 
statement  of  defendant  that  plaintiff  waa  a 
thief  was  made  at  a  time  when  plaintiff  was  * 
candidate  for  the  office  of  alderman,  and  de- 
fendant and  those  to  whom  the  statement  was 
made  were  electors  and  taxpayers.  It  waa  er- 
ror to  charge  that  the  only  defense  to  a  false 
statement  to  the  effect  that  another  had  com- 
mitted a  crime  wonld  be  proof  of  the  truth  of 
the  charges  made,  and  to  disregard  the  theory 
of  privileged  communication. 

2.  Under  Comp.  Laws,  §§  2529.  2580,  where, 
in  slander,  the  plea  was  that  the  statement  of 
defendant  that  plaintiff  was  a  thief  was  privi- 
leged, in  that  at  the  time  it  waa  made  plaintiff 
was  a  candidate  for  the  office  of  alderman, 
and  that  defendant  and  those  to  whom  the 
statements  were  made  were  electors  and  tax- 
payers, and  that  at  the  time  the  statements 

.  were  made  plaintiff  believed  them  to  be  true, 
it  was  error  to  charge  that  by  the  pleading  It 
was  admitted  that  the  charge  was  made,  and 
that  it  must  be  taken  to  have  been  false,  and 
that  plaintiff  was  entitled  to  a  verdict  for  some 
amount,  since  the  inatrnction  omitted  the  ques- 
tion of  privilege. 

3.  The  instruction  was  erroneous,  in  that  it 
assumed  that  defendant  had  admitted  the  falsi- 
ty of  the  statement. 

4.  Const  art.  6,  |  5,  defclares  that  in  all 
trials  for  libel  the  Jury  shall  have  the  right  to 
determine  the  facts  and  the  law  under  Uie  di- 
rection of  the  court.  Held,  that  where,  in  an 
action  for  slander,  the  plea  was  that  the  state- 
ment was  privileged,  it  was  error  for  the 
court  to  assume  to  decide  that  the  communi- 
cation was  not  privileged;  its  duty  being  mere- 
ly to  direct  the  jury  by  stating  to  them  what 
constitutes  a  privileged  communication. 

5.  Under  Comp.  Laws,  {8  2529,  2530,  if  a  d«- 
fendant  in  slander,  with  proper  motives  and 
without  malice,  stated  to  certain  electors  and 
taxpayers  of  a  city,  he  himself  being  one  of 
the  electors  and  taxpayers,  that  plaintiff  was 
an  unfit  person  to  be  elected  an  alderman,  for 
the  reason  that  he  had  taken  the  cattle  of  de- 
fendant, and  defendant  honestly  believed,  and 
had  reason  to  believe,  that  defendant  had  sto- 
len his  cattle,  he  was  justified  in  making  the 
statement. 

Appeal  from  circait  court,  Beadle  conntjr; 
A.  W.  Campbell,  Judge. 
.    Action  by  Van  L.  Ross  against  John  Ward. 
From  a.  judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

John  Wood  and  A.  W.  Burtt,  for  appel- 
lant   H.  C.  Hinckley,  for  respondent 

CX)RSON,  J.  This  is  an  action  for  slander. 
Verdict  and  Judgment  for  the  plaintiff,  and 
the  defendant  appeals.  It  Is  averred  in  the 
complaint  that  on  the  1st  day  of  April,  1899, 
the  following  defamatory  words  were  spok- 
en by  the  defendant  of  and  concerning  the 
plaintiff,  "Van  Ross  is  a  thief."  In  his  sec- 
ond count  It  is  averred  that  on  the  24tb 
day  of  April  the  defendant  again  used  sub- 
stantially the  same  language  of  and  con- 


cerning the  plaintiff,  and  that  this  was  re- 
peated on  the  25th  day  of  April.  The  de- 
fendant In  his  answer  does  not  attempt  to 
Justify  by  averring  that  the  statements  made 
by  him  were  true,  but  be  does  aver  In  his 
answer  that  In  making  the  statements  in  the 
plaintiff's  complaint  mentioned  the  defend- 
ant believed  them  to  be  true  at  the  time 
he  made  them,  and  be  gives  in  detail  the 
circumstances  under  which  two  bead  of  cat- 
tle were  lost  by  him  In  October,  1808,  and 
the  grounds  upon  which  he  based  bis  belief 
that  the  plaintiff  bad  stolen  them.  The  de- 
fendant, as  his  third  defense,  alleged  that 
the  plaintiff  was  a  candidate  for  the  office 
of  alderman  for  the  First  ward  of  the  city 
of  Huron  at  the  city  election  to  be  beld 
In  April,  1899,  and  was  competing  witb,otb- 
er  candidates  for  said  office;  that  the  con- 
test therefor  became  exciting,  and  the  elect- 
ors became  interested  In  said  election;  that 
In  a  conversation  with  one  David  Smltb, 
who  was  an  elector  and  taxpayer  of  said 
First  ward,  on  or  about  April  1,  1809,  a 
short  time  before  said  election,  the  defend- 
ant, in  discussing  the  merits  and  fitness  for 
the  office  of  alderman  of  the  plaintiff  and 
the  other  candidates,  made  the  statement 
set  forth  In  the  complaint,  In  the  Interest 
and  for  the  benefit  of  the  taxpayers  of  the 
city  of  Huron  and  the  community  at  large, 
and  that  the  language  was  used  by  defend- 
ant in  a  private  conversation  with  said  • 
Smith  and  one  J.  S.  Burke,  electors  and  tax- 
payers of  said  city.  In  which  the  defendant 
is  an  elector,  property  holder,  and  taxpayer, 
and  interested  in  the  election  of  aldermen 
and  other  officers  of  said  city.  As  a  fourth 
defense,  the  defendant  avers  that  the  state- 
ments made  by  blm  on  or  al>out  April  24tb, 
in  regard  to  the  plaintiff,  were  called  out 
by  the  questions  and  conduct  of  the  plaintiff 
himself.  The  defendant  further  avers  that 
whatever  he  said  of  and  concerning  the  plain- 
tiff was  said  in  the  full  beUef  of  its  truth 
and  verity,  and  was  said  to  parties  Interested  i 
as  to  the  plaintiff's  qnallflcatlons  and  fitness 
for  office,  and  the  defendant  denies  each  and 
every  allegation  contained  in  said  complaint 
not  specifically  admitted. 

It  will  thus  be  seen  that  the  defendant 
admits  the  statements  alleged  in  the. com- 
plaint to  have  been  made  by  him  on  the  1st 
of  April,  1899,  and  on  the  24th  of  the  same 
month;  that  he  pleads  the  facts  and  circum- 
stances attending  tbe  loss  of  bis  cattle  in 
mitigation  of  damages;  that  he  avers  as  a 
defense  that  the  statements  made  by  him 
on  the  1st  day  of  April  were  made  of  and 
concerning  the  plaintiff  while  he  was  a  can- 
didate for  the  office  of  alderman  of  the 
city  of  Huron,  and  to  parties  who  were  tax- 
payers and  electors  of  said  city,  and  in- 
terested with  himself  In  the  officers  to  be 
elected  at  the  then  ensuing  election,  to  be 
beld  on  the  6th  day  of  the  same  month: 
that  the  statements  made  of  and  concern- 
ing the  plaintiff  on  the  24th  day  of  April 
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were  made  In  tlw  ttMt  at  passion,  and  In 
refutation  of  the  abnslye  language  used  to 
him  by  the  plaintiff;  and  that  be  further 
a'vers  that  whatever  be  said  of  and  concem- 
Ing  ftie  plaintiff  was  said  In  the  full  belief 
of  its  truth  and  verity,  and  not  from  any 
motive  of  malice  towards  the  plaintiff;  and 
tbat  all  the  allegations  of  the  complaint  not 
spectflcaUy  admitted  are  denied.  Numerous 
errors  are  assigned  by  the  appellant,  but, 
In  the  view  we  take  of  the  case,  it  will 
only  be  necessary  to  dleeuas  those  relating 
to  the  charge  of  the  court  to  which  the  de- 
fendant excepted. 

The  court  in  its  charge  to  the  Jury  used 
the  following  language:    "Thus  you  will  see 
that,  while  considerable  latitude  is  allowed 
in  discussing  the  fitness  of  a  candidate  for 
office,  yet  the  law  is  that  voters  and  news- 
paper pubUshers  are  not  at  liberty  to  attack 
the  private  character  of  the  individual,  and 
falsely  accuse  him  of  having  committed  a 
crime  against  the  laws  of  the  state,  and, 
if  he  does  so,  the  only  defense  he  will  have 
Is  by  proof  of  ttte  truth  of  the  charges  he 
makea.    Thus  you  will  see,  gentlemen,  the 
plea  of  privilege  falls  to  the  ground.    It  is 
not    sufficiently   broad   to   constitute   a   de- 
fense."   It  will  be  observed  that  in  this  por- 
tion of  the  charge  the  conrt  took  the  whole 
qnestlon  of  privilege  from  the  Jury,  and  held 
as  matter  of  law  that  an  elector  is  not  at 
liberty  to  attack  the  private  character  of 
an  individual,  and  falsely  accuse  him  of  hav- 
ing committed  a  crime  against  the  laws  of 
the  state,  though  he  make  the  charge  in 
good  faith,  believing  it  to  be  true,  and  under 
circumstances  making  It  privileged.    In  tak- 
ing this  view  of  the  law,  the  court  was  cleai^ 
ly  In  error.    The  Civil  Code  of  this  state 
provides:    "Slander  is  a  false  and  unprivi- 
leged pnbllcatlon,  other  than  libel,  which  (1) 
charges  any  person  with  crime,  or  with  hav- 
■Ing  been  Indicted,  convicted  or  punished  for 
crime.    •     •    •"    Section  2529,  Comp.  Laws. 
It  will  be  Observed  that  the  communication 
mast  be  "false  and  unprivileged."    The  clear 
inference  from  this  section  is  that  a  com- 
munication, though  it  charges  a  person  with 
crime,  may  yet  be  privileged,  and  not  con- 
stitute Blander.     The  learned  circuit  court 
evidently   overlooked   this   section   of   onr 
Oo.de,  and  followed  the  decisions  of  certain 
courts  which  hold  that,  if  a  person  Is  char- 
ged with  a  crime,  it  Is  not  privileged;   but 
under  onr  Code  the  law  is  otherwise,  and  a 
person  may  be  charged  with  a  crime,  and, 
If  the  communication  Is  privileged,  he  may 
not  be   liable  in   damages   therefor.     The 
Code  also  provides  that  "a  privileged  com- 
munication is  one  made    *    *    *    (8)  In  a 
communication,  without  malice,  to  a  person 
interested  therein,  by  one  who  la  also  in- 
terested.   •    •    •"    Section  2830,  Id.    It  Will 
be  noticed  that  In  this  deflnltlon  no  excep- 
tion is  made  as  to  the  communication  char- 
ging a  crime,  the  only  condition  being  that 
the  comnranlcation  be  without  malice,  and 


made  to  a  person  interested  therein  by  one 
who  is  also  interested.  The  charge  of  the 
court,  therefore,  that  an  electw  is  not  at 
Itber^  to  accuse  a  party  of  having  commit- 
ted a  crime  against  the  laws  of  the  state 
under  any  circumstances,  nnleaa  he  can  Jus- 
tify by  proving  the  tmth  of  the  charge,  baa 
no  warrant,  under  our  Code.  This  was  the 
view  taken  by  this  court  in  the  recent  case 
of  Boucher  v.  Publishing  Co.,  14  S.  D.  — , 
84  N.  W.  237.  The  learned  circuit  conrt  la 
that  case  used  aubctantlally  the  same  lan- 
guage as  that  used  by  the  court  In  the  case 
at  bar,  and  for  the  error  In  the  Instruction 
the  Judgment  was  reversed,  and  a  new  trial 
granted.  Myers  v.  Longstaff,  14  S.  D.  — , 
81  N.  W.  238. 

In  the  very  recent  case  of  McCsrty  v. 
LamUey,  46  N.  T.  Supp.  792,  the  supreme 
court  of  Netf  York  uses  the  following  lan- 
guage: "Privileged  communications  have 
been  defined  by  a  text  writer  to  'comprehend 
all  statements  made  bona  fide  la  the  per- 
formance of  a  duty,  or  with  a  fair  and  rea- 
sonable purpose  of  protecting  the  Interest 
of  the  person  making  them,  or  the  Interest 
of  the  person  to  whom  they  are  made.  A 
oommnnlcation  made  bona  fide  upon  any 
snbject-matter  in  which  the  party  oommnnl- 
catlng  has  an  interest,  or  in  reference  to 
which  he  has  a  duty,  is  privileged,  if  made 
to  a  person  having  a  corresponding  Interest 
or  duty,  although  it  contain  criminatory  mat- 
ter, which,  without  the  privilege,  would  be 
slanderous  and  actionable.'  Townsh.  Bland. 
&  L.  {  209.  The  rule  as  thus  stated  has  been 
frequently  recognised  and  adopted  by  the 
courts  of  this  state.  Keane  v.  Sprague,  SO 
Alb.  Law  J.  288;  KUnck  v.  Colby,  46  N.  T. 
427;  Byam  v.  Collins,  111  N.  T.  143,  10  N. 
E.  76,  2  L.  R.  A.  128;  Hemmens  v.  Nelson, 
138  M.  Y.  617,  84  N.  E.  842,  20  L.  H.  A.  440; 
Pendleton  v.  Hawkins,  11  App.  Div.  002,  ^ 
N.  Y.  Supp.  626.  •  •  •  When,  therefore, 
we  speak  of  them  as  'privileged.'  we  simply 
mean  that  the  circumstances  In  which  they 
are  used  rebut  the  Inference  which  would 
otherwise  arise  from  their  utterance;  or,  in 
other  words,  that,  when  their  privileged  char- 
acter is  establlflhed  as  a  matter  of  law,  -the 
burden  Is  cast  upon  the  plaintiff  of  estab- 
lishing, as  a  matter  of  fact,  the  existence  of 
express  malice."  The  court  In  that  case  con- 
cludes: "We  Incline  to  the  opinion,  there- 
fore, that  the  parties'  relation  towards  each 
other  was  legally  such  as  to  bring  any  com- 
munications or  statements  made  by  either 
within  the  same  rule  to  which  we  have  al- 
ready adverted  (BlUlngs  v.  Fairbanks,  186 
Mass.  177);  or,  to  state  the  matter  more  con- 
cisely, that  the  statements  made  to  Mara 
were  privileged,  to  the  extent  of  requiring 
proof  of  express  malice.  In  order  to  render 
them  actionable."  In  the  case  of  Fresh  v. 
Cutter,  78  Md.  87,  20  Atl.  744,  10  L.  R.  A  07, 
which  was  an  action  for  slander  in  which 
the  defendant  charged  the  plaintiff  with 
bavlnc  stolen  $200  from  him.  It  was  said: 
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"Malice  la  tbe  foundation  of  the  action,  and 
In  ordinary  cases  is  implied  from  the  slan- 
der; but  tbere  may  be  justification  from  tbe 
occasion,  and,  when  this  appears,  an  ex- 
ception to  the  general  rule  arises,  and  the 
words  must  be  proved  to  be  malicious  as 
well  as  false.  Beeler  y.  Jaclison,  64  Md.  693, 
2  Atl.  916.  This  juBtiflcation  from  the  oc- 
casion arises,  in  tbe  class  of  cases  now  be- 
ing considered,  when  a  communication  is 
'made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  In- 
terest, or  in  reference  to  which  he  has  a 
duty,  if  made  to  a  party  having  a  correspond- 
ing interest  or  duty,'  although  the  communi- 
cation contained  criminating  matter  which, 
without  this  priTilege,  would  be  slanderous 
and  actionable."  In  the  case  at  bar,  for 
the  error  committed  by  the  court  in  the  part 
of  the  instruction  quoted,  the  judgment  must 
be  reversed.  But,  as  the  questions  arising 
upon  the  other  portions  of  the  charge  may 
arise  on  another  trial,  we  have  deemed  it 
proper  to  consider  them  in  this  opinion. 

The  court  also  charged  the  jury  as  follows: 
"Now,  gentlemen,  from  all  I  have  said  in 
this  case  regarding  the  question  of  this  defi- 
nition that  a  slander  la  a  false  and  unprivi- 
leged publication,  other  than  libel,  which 
charges  any  person  with  crime,  or  with  hav- 
ing been  indicted,  convicted,  or  punished 
with  crime,  you  will  see  that  by  the  plead- 
ings in  this  case  it  is  admitted  that  this 
charge  was  made  on  at  least  two  occasions 
charging  this  plaintiff  with  being  a  thief. 
It  is  admitted  by  the  pleadings  and  must  be 
taken  that  this  charge  is  false,  and  it  nec- 
essarily follows  that  this  plaintifC  Is  enti- 
tled to  a  verdict  for  some  amount,  and  the 
only  question  the  Jury  will  have  to  deter- 
mine is  the  amount  of  damages  that  the 
plalntlft  is  entitled  to  recover  in  this  case." 
The  learned  Judge  was  clearly  In  error  in 
giving  this  instruction.  It  will  be  noticed 
that  the  instruction  entirely  omits  the  ques- 
tion of  privilege,  and  it  assumes,  in  effect, 
that  the  defendant  had  admitted  that  the 
charge  was  false,  and  that  he  knew  that 
it  was  false  at  the  time  It  was  made.  This 
is  not  the  correct  construction  of  the  plead- 
ing. The  defendant  denies  all  the  allega- 
tions of  the  complaint  not  expressly  admit- 
ted in  the  answer,  and  he  nowhere  has  ad- 
mitted in  his  answer  that  tbe  charge  made 
by  him  was  false,  or  that  he  knew  It  was 
false  at  the  time  it  was  made.  The  court, 
therefore,  stated  the  effect  of  the  answer  too 
strongly  to  the  jury,  and  in  ignoring  the  ques- 
tion of  privilege  was  clearly  in  error.  In 
Fresh  v.  Cutter,  supra,  the  supreme  court 
of  Maryland  held  a  similar  instruction  to  be 
erroneous  because  it  omitted  all  reference  to 
the  question  of  privilege.  The  court  in  that 
case  said:  "It  directed  the  jury  to  find  for 
the  plaintiff  if  they  believed  the  defendant 
spoke  tbe  words  in  the  presence  and  hearing 
of  other  persons  than  the  plaintiff.  Under 
this  instruction,  the  jury  were  required  to 


return  a  verdict  against  tbe  defendant,  even 
though  they  were  satisfied  that  the  words 
were  spoken  to  Allen  alone,  in  good  faith, 
without  malice,  in  the  full  belief  of  their 
truth,  and  under  the  honest  conviction  that 
Fresh  was  only  discharging  a  social  duty  to 
his  neighbor  in  making  the  communication. 
This  entirely  ignored  the  question  of  privi- 
lege, which  was  the  only  defense  relied  on 
by  the  appellant"  It  is  true  in  this  case 
that  the  court  had  assumed  to  decide  that 
tbe  communications  made  either  on  April  Ist, 
the  24th,  or  the  25th  were  not  privileged, 
but  in  this  view  we  think  tbe  court  was  in 
error.  Section  5,  art.  6,  of  our  state  consti- 
tution is  as  follows:  "Bvery  person  may 
freely  speak,  write  and  publish  on  all  sub- 
jects, being  responsible  for  the  abuse  of  that 
right  In  all  trials  for  libel,  both  civil  and 
criminal,  the  truth,  when  published  with 
good  motives  and  for  justifiable  ends,  shall 
be  a  suthcient  defense.  The  Jury  shall  have 
tbe  right  to  determine  the  facts  and  tbe  law 
under  tbe  direction  of  the  court"  Tbe  fact 
that  the  jury  shall  have  the  right  to  deter- 
mine the  fact  and  tbe  law  under  the  direc- 
tion of  the  court  seems  to  have  been  over- 
looked by  tbe  learned  circuit  court  Tbe 
court  It  is  true,  may  direct  the  Jury  by 
stating  to  them  what  constitutes  a  privi- 
leged communication  as  laid  down  In  the 
law,  but  whether  or  not  tbe  communication 
is  privileged  is  a  matter  to  be  determined 
by  tbe  jury.  This  provision  of  the  South 
Dakota  constitution  is  self-executing.  To  the 
lawyer  familiar  with  tbe  early  decisions  of 
the  English  courts  upon  the  subject  of  libel 
and  slander  the  importance  of  this  .provi- 
sion will  be  apparent  In  our  view  of  tbe 
case,  therefore,  the  court  bad  no  right  to 
take  from  tbe  jury  the  question  of  whether 
or  not  tbe  communication  in  this  case  was 
privileged. 

Again,  the  court  charged  tbe  jury:  '^be. 
damages  in  this  case  which  the  plaintiff 
should  recover  may  be  anywhere  from  one 
dollar  up  to  five  thousand  dollars,  but  in  no 
case  should  exceed  five  thousand  dollars, 
because  that  Is  tbe  amount  alleged.  The 
plaintiff  must  of  necessity,  as  I  have  said, 
recover  some  damages,— at  least,  nominal 
damages.  These  damages  I  have  been  speak- 
ing to  you  of  are  termed  'actual'  or  'compen- 
satory' damages,  and  are  audi  damages  as, 
in  the  judgment  of  the  Jury,  will  compen- 
sate the  injured  party  for  tbe  injury  he  has 
sustained."  It  will  be  seen  that  in  this  in- 
struction the  court  entirely  ignores  the  ques- 
tion of  privileged  communication,  and  in- 
structs the  jury  that  they  must  find  for  the 
plaintiff  in  some  amount  leaving  only  the 
amount  of  damages  for  the  jury  to  find. 
This,  as  we  have  seen,  was  clearly  error. 
It  clearly  appears  from  the  evidence  In  this 
case  that  when  the  first  alleged  defamatory 
words  were  uttered,  on  the  Ist  of  April,  tbe 
plaintlGr  was  a  candidate  for  tbe  office  of 
alderman,  and  tbe  defendant  and  the  par- 
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ties  to  whom  the  statements  were  made  were 
taxpayers  and  electors  of  the  city  of  Huron, 
who  necessarily  hard  an  interest  in  the  elec- 
tion of  aldermen  in  that  city.  If  the  defend- 
ant, therefore,  in  good  faith,  with  proper  mo- 
tives, and  without  malice  stated  to  the  per- 
sons named  that  the  plaintiff  was  an  unfit 
person  to  be  elected  as  alderman,  for  the 
reason  that  he  had  taken  the  cattle  of  the 
defendant,  and  the  defendant  honestly  be- 
lieved, and  had  reason  to  believe,  that  his 
cattle  had  been  stolen  by  the  plaintiff,  he 
was  fully  justified  in  making  those  state- 
ments at  that  time  to  the  persons  named. 
Myers  y.  LongstafT,  supra;  Boucher  v.  Pub- 
lishing Co.,  supra. 

The  repetition  of  these  statements  on  the 
24th  of  April,  and  after  the  election  had 
been  held,  presents  a  question  of  more  diffi- 
culty. It  would  seem  from  the  evidence, 
however,  In  the  case,  that  it  tended  very 
strongly  to  show  that  the  statements  made 
by  the  defendant  on  the  24th  of  April  were 
called  out  by  inquiries  made  by  the  plain- 
tiff. Bnt  we  do  not  deem  it  necessary  at 
this  time  to  decide  the  question  as  to  whether 
or  not  the  defendant  has  furnished  any  legal 
excuse  for  the  statements  made  by  him  on 
that  occasion  «nd  on  the  following  day,  as- 
suming that  the  statements  were  made  on 
the  25th.  as  stated  by  the  witness.  The 
Judgment  of  the  circuit  court  and  order  de- 
nying a  new  trial  are  reversed,  and  a  new 
trial  granted 
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TmDERTAKINO   IN   ATTACHMENT  —  SUBSTITtl- 
TION  OP  PLAINTIFF— SCOPE  OP  ONDER- 

TAKINO— PRESUMPTIONS— PLEADING. 
1.  Under  Oomp.  Laws,  {  4906,  relative  to  at- 
tachment, providing  that  "before  issuing  the 
warrant  the  clerk  must  require  a  written  under- 
taking on  the  part  of  plaintiff  *  *  *  to  the 
effect  that  if  the  defendant  recover  judgment, 
or  the  attachment  be  set  aside,    •    •    •    the 

Slaintlff  will  pay  all  costs  •  •  •  and  all 
amages,"  the  undertaking  goes  along  with 
the  action  as  continuing  security,  though  the 
cause  of  action  is  assigned,  and  the  assignee 
substituted  as  plaintiff. 

.  2.  The  word  ^'costs,"  in  Oomp.  Laws,  {  4906, 
providing  for  an  nndertaking  in  attachment, 
conditioned  "if  the  defendant  recover  judg- 
ment *  •  •  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of 
the  attachment,"  is  not  qualified  by  tile  words 
"by  reason  of  the  attachment." 

8.  Where,  after  the  giving  of  an  nndertaking 
by  plaintiff  in  attachment,  the  cause  of  action 
is  assigned,  and  the'  assignee  substituted  as 
plaintiff,  it  is  not  necessai?  that  the  defend- 
ant, before  proceeding  against  the  surety  on 
the  nndertakmg  for  the  costs,  attempt  to  collect 
them  from  the  original  plaintiff,  tne  assignee 
having,  by  his  snbstitntion  as  plaintiff,  become 
primarily  liable  therefor. 

4.  In  support  of  a  judgment  for  plaintiff  on 
an  nndertakini;  in  attachment,  It  bemg  alleged 
in  the  complaint  that  application  was  made 
for  a  warrant  of  attachment,  and  that  such 
warrant  issued,  it  will  be  presumed  that  prop- 


er affidavit  was  filed  with  the  derk,  as  be 
could  not  legally  issue  the  warrant  till  an  affi- 
davit was  tiled,  and  the  presumption  is  that 
every  public  officer  has  done  his  duty. 

6.  Defendants  in  an  action  on  an  undertak- 
ing in  attachment  cannot  question  the  regulari- 
ty of  the  attachment. 

6.  The  complaint  in  an  action  on  an  under- 
taking in  attachment  need  not  set  out  the  pro- 
ceedings in  the  attachment. 

Appeal  from  circuit  court,  Brule  county; 
Frank  B.  Smith,  Judge. 

Action  by  James  Brown  against  C  D.  Tld- 
rick.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

B.  0.  Huddle  and  S.  H.  Wright,  for  appel- 
lant   James  Brown,  for  respondent 

CORSON,  J.  This  is  an  action  upon  an 
undertaking  for  attachment  The  defendant 
Interposed  a  demurrer  to  the  complaint  and, 
the  demurrer  being  overruled,  and  the  de- 
fendant electing  to  stand  upon  his  demurrer, 
judgment  was  entered  In  favor  of  the  plain- 
tiff, and  from  this  judgment  the  defendant 
appeals. 

PlaintifTs  cause  of  action  may  be  sum- 
marized as  follows:  In  August,  1896,  an 
action  was  commenced  In  the  circuit  court 
of  Brule  county  by  one  M.  E.  Distad  against 
Harry  A.  Shanklin  for  the  recovery  of  money, 
wherein  said  Distad  applied  for  a  writ  of 
attachment  against  said  defendant  Shanklin, 
and  wherein  said  Distad  and  C.  D.  Tldrick 
executed  and  filed  with  the  clerk  of  said 
court  for  the  benefit  of  the  defendant  in  said 
action  a  written  undertaking  as  required  by 
statute,  which  was  in  the  usual  form.  This 
undertaking,  among  other  things,  provided 
that  if  the  defendant,  Shanklin,  should  re- 
cover judgment  against  the  plaintiff,  or  if  the 
attachment  to  be  issued  should  be  set  aside 
by  order  of  the  court,  the  said  Distad,  as 
plaintiff,  and  said  Tldrick  undertook,  promis- . 
ed,  and  agreed  to  and  with  said  defendant 
that  the  said  plaintiff  should  and  would  pay 
all  costs  that  might  be  awarded  to  said  de- 
fendant and  all  damages  that  he  might  sus- 
tain by  reason  of  the  attachment,  not  exceed- 
ing the  sum  of  $1,000;  that  pursuant  to  said 
application  and  undertaking,  the  clerk  of 
said  circuit  court  issued  a  writ  of  attach- 
ment in  the  usual  form;  that,  pursuant  to 
said  attachment  the  sheriff  of  said  Brule 
county  attached  real  property  belonging  to 
the  defendant,  Harry  A.  Shanklin,  situated  in 
said  county;  that  while  said  action  was  pond- 
ing, and  said  attacliment  remained  in  force, 
the  plaintiff  therein,  M.  B.  Distad,  died,  and 
thereafter  his  widow,  Mary  Distad,  made 
application  to  the  court  to  be  substituted  as 
plaintiff  in  his  stead,  alleging  that  in  De- 
cember, 1896,  and  before  said  M.  B.  Distad 
died,  he  assigned  to  her  his  right  and  interest 
In  the  cause  of  action,  and  she  was  there- 
upon substituted  as  plaintiff  in  said  action; 
that  thereafter  such  proceedings  were  had 
in  such  action  that  the  defendant  therein, 
Harry  A.  Shanklin,  in  January,  1890,  recov- 
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ered  Judgment  agalnat  the  plalntm  therein, 
said  Mar?  Distad,  dismissing  the  action  upon 
the  merits,  and  for  the  sum  of  $100.%  costs, 
that  afterwards  said  Mary  Distad  made  appli- 
cation for  a  new  trial,  which  was  denied, 
and  the  court  made  an  order  vacating  and 
setting  aaide  said  attachment,  and  directing 
the  cancellation  of  the  notice  of  the  penden- 
cy of  the  action;  that  on  March  23,  1899,  an 
execution  was  issued  upon  said  judgment 
against  said  Mary  Distad,  and  returned  un- 
satisfied; that  plaintiff  has  at  different  times 
since  said  Judgment  for  costs  was  entered 
demanded  of  the  plaintiff  in  that  action  the 
payment  of  said  Judgment  in  accordance  vrltli 
the  terms  of  the  undertaking,  and  that  she 
has  refused  and  still  refuses  to  pay  the  same, 
or  any  part  thereof;  that  on  March  21,  IPOO, 
said  judgment  was  by  an  Instrument  In  writ- 
ing dnly  assigned  and  transferred  to  the 
plaintiff  herein,  and  duly  filed  in  the  office 
of  the  clerk  of  said  court,  and  entered  in  the 
Judgment  book  of  the  same.  Plaintiff  there- 
fore demands  judgment  against  said  defend- 
ant for  the  sum  of  $106.65,  with  Interest, 
etc.,  and  for  the  costs  of  the  action.  The 
den.urrer  to  the  complaint  was  made  upon 
the  ground  that  the  same  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action. 

The  appellant.  In  his  brief,  states  specifi- 
cally the  gi'ounda  upon  which  he  relies  as 
follows:  "(1)  The  undertaking  made  the  ba- 
sis of  this  action  was  executed  by  appellant 
as  surety  for  M.  B.  Distad,  the  driginal  plain- 
tiff In  the  action  against  Shanklin,  and  not 
for  Mary  Distad,  the  substituted  plaintiff  in 
the  action.  (2)  The  undertaking  was  not  con- 
ditioned, nor  Is  appellant  liable  thereun- 
der, for  the  costs  of  the  action.  (3)  The  com- 
plaint does  not  show  what  costs.  If  any,  were 
incurred  during  the  time  that  appellant's 
principal  was  plaintiff.  (4)  The  same  does 
not  show  any  judgment  against  his  principal. 
(5)  There  is  no  allegation  that  any  effort 
has  erer  been  made  to  collect  the  costs  from 
the  estate  of  the  principal  in  the  undertak- 
ing, nor  Is  there  any  averment  of  the  insol- 
vency of  bis  estate.  (6)  There  is  no  allega- 
tion that  any  affidavit  for  attachment  was 
ever  made,  nor  any  facts  stated  showing  that 
the  clerk  had  Jurisdiction  to  Issue  the  writ 
of  attachment  (7)  The  complaint  affirma- 
tively shows  that  the  substituted  plaintiff 
was  at  all  times  after  she  became  a  party  a 
resident  of  the  state  of  towa."  It  will  be 
observed  that  the  first  position  taken  by  ap- 
pellant is  that,  inasmuch  as  the  undertaking 
was  executed  as  security  for  M.  E.  Distad. 
the  original  plaintiff,  and  not  for  Mary  Dis- 
tad, the  substituted  plaintiff,  the  action  can- 
not be  maintained.  This,  we  think,  is  pla- 
cing too  limited  a  construction  upon  the  con- 
dition of  the  undertaking.  The  section  under 
which  the  undertaking  was  given  reads  as 
follows:  "Before  issuing  the  warrant,  the 
clerk  must  require  a  written  undertaking  on 
the  part  of  the  plaintiff,  with  sufficient  sure- 
ty, to  the  effect  that  If  the  defendant  re- 


cover judgment,  or  the  attachment  be  set 
aside  by  the  order  of  the  court,  the  plaintiff 
will  pay  all  costs  that  may  be  awarded  to 
the  defendant,  and  all  damages  wblcb  be 
may  sustain  by  reason  of  the  attachment,  not 
exceeding  the  sum  named  in  the  undertaking, 
which  must  be  at  least  the  amount  of  the 
claim  specified  In  the  affidavit,  and  In  no 
case  less  than  two  hundred  and  fifty  dol- 
lars." Section  4996,  Comp.  Laws.  While  It 
is  true  that  the  undertaking  is  given  on  the 
part  of  the  appellant  that  the  plaintiff  will 
pay  all  costs  that  may  be  awarded  to  the 
defendant,  etc.,  still  we  are  of  the  opinion 
that  the  plaintiff  here  spoken  of  Is  any  plain- 
tiff that  may  ieg;ally  become  such  during  the 
pendency  of  the  action.  In  case  of  the  death 
of  the  plaintiff  who  institutes  the  action  it 
would  hardly  be  contended  that  the  admin- 
istrator or  executor  might  not  properly  be 
substituted,  and  that  the  judgment  against 
such  administnitor  or  executor  so  substitut- 
ed would,  ha  effect,  be  a  Judgment  acainst 
the  plaintiff;  and  we  think  the  same  reason- 
ing should  apply  to  the  substitution  of  u 
plaintiff  by  assignment  m&de  by  the  original 
plaintiff.  The  object  and  purpose  of  the  nn- 
dertoiiin;;  is  to  protect  the  defendant  against 
costs  and  damages  by  reason  of  the  attach- 
ment The  fact  ther^ore,  that  the  original 
plaintiff  has  ceased  to  be  such,  and  that  a 
third  party  has  been  substituted  as  plaintiff 
in  his  stead,  cannot  be  permitted  to  defeat 
the  object  and  purpose  of  the  statute.  While 
no  case  directly  In  point  tias  been  called  to 
our  attention,  cases  quite  analogous  have 
arisen  in  which  it  has  been  held  tiiat  the 
fact  that  there  was  a  change  In  the  parties 
did  not  affect  the  right  of  a  party  to  recover 
on  his  undertaking.  In  Slosson  v.  Ferguson, 
31  Minn.  448,  18  N.  W.  281,  it  was  held  that 
where  a  plaintiff,  to  whom  a  bond  on  release 
of  the  attachment  had  been  executed,  bad 
assigned  the  same  pursuant  to  the  statute  for 
the  benefit  of  creditors,  and  the  assignee  was 
substituted  as  plaintiff  In  the  action,  and  pro- 
cured judgment  therein,  the  obligors  In  the 
bond  became  liable  to  the  assignee  thereon; 
and  the  court  in  ita  opinion  said :  "The  bond 
is  such  as  the  statute  prescribes.  As  Is  con- 
templated by  the  statute,  the  bond  was  ex- 
ecuted personally  to  the  plaintiff  in  a  spec- 
ified acti<Mi.  In  that  part  of  the  statute 
prescribing  the  condition  the  words  the 
plaintiff*  refer  to  the  same  x>er8on  named  as 
obligee.  In  this  connection  the  import  of  the 
words  'the  plaintifT  and  'said  plaintiff  In  the 
bond  Is  the  same;  but  while  the  obligation 
Is  in  terms  assumed  only  In  favor  of  a  par- 
ticular person,  it  is  to  be  construed  In  con- 
nection with  existing  law  pursuant  to  which 
it  Is  made,  and  with  regard  to  the  objects 
plainly  sought  to  be  accomplished  by  the 
bond  executed  in  compliance  with  the  stat- 
ute. •  •  •  The  statutory  security  which 
took  the  place  of  the  attached  property  went 
along  with  the  action  as  continuing  security 
notwithstanding  the  transfer  of  the  cause  of 
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action,  aud  tbe  consequent  Bnbstltntlon  of 
parties,  by  means  of  which  the  real  party 
In  Interest  was  retained  as  plaintiff."  So 
•we  may  aay  in  the  case  at  bar  the  undertak- 
ing which  was  given  as  security  to  the  de- 
fendant necessarily  went  along  with  the  ac- 
tion as  continuing  security  notwithstanding 
the  transfer  of  the  cause  of  action.  It  was 
not  in  the  power  of  the  defendant  to  pre- 
vent the  substitution,  as  the  plalntlS  Mary 
Dlstad  had  a  legal  right  to  be  sabstltuted  in 
place  of  her  deceased  husband;  the  cause 
of  action  being  one  that  survived,  notwith- 
standing his  death.  We  are  clearly  of  the 
opinion,  Qierefore,  that  the  position  of  the 
appellant  upon  this  point  is  not  tenable,  and 
that  the  surety  continued  liable  as  such  sure- 
ty for  the  lawful  plaintiff  In  the  action  at 
the  time  the  Judgment  was  recovered  against 
her  by  the  defendant  Cockroft  v.  daflln,  64 
Barb.  464,  affirmed  in  SS  N.  Y.  618;  Gllmore 
V.  Crowell.  67  Barb.  62;  Bell  v.  Walker,  54 
Neb.  ^20,  74  N.  W.  617. 

Tbe  appellant  further  contends  that  the 
undertaking  was  not  conditioned,  nor  the  ap- 
pellant liable  thereunder,  for  the  costs  of  the 
action.  It  will  be  noticed  that  by  the  pro- 
visions of  section  4906,  above  quoted,  one  of 
the  condltloas  of  the  undertaking  Is  required 
to  be  that,  "If  the  defendant  recover  Judg- 
ment, ♦  •  •  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defend- 
ant, and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment"  The  nnder- 
taldog  In  this  action,  it  will  be  observed,  was 
drawn  In  conformity  with  the  statute.  The 
theory  of  the  appellant  seems  to  be  that  the 
term  "costs,"  as  used  in  tbe  statute,  Is  qual- 
ified by  the  term  "by  reason  of  the  attach- 
ment" and  does  not  refer  to  tbe  ordlDai7 
costs  of  the  action;  bnt  this  contention  is 
not  tenable.  "Tbe  costs,"  as  used  in  the 
statute,  means  tbe  costs  of  the  action  in 
wbich  the  attachment  Is  Is8ne<1,  and  is  not 
qualified  by  tbe  expression  "by  reason  of  the 
attachment"  That  qualification  applies  only 
to  the  damages  that  may  be  recovered.  This 
section  of  our  Code  is  the  same  as  section 
640  of  the  Oode  of  Civil  Procedure  of  the 
State  of  New  York,  requiring  undertakings 
on  attachment,  except  that  "clerk"  is  sub- 
stituted for  "Judge."  In  the  case  of  Lee  y. 
Homer,  37  Hun,  034,  the  supreme  court  of 
that  state  gave  a  similar  construction  to  this 
section,  and  held  that  the  sureties  upon  an 
undertaking  given  upon  the  issuing  of  an  at- 
tachment are  liable  for  tiie  costs  of  the  ac- 
tion awarded  to  the  defendant  upon  the  dis- 
missal of  the  complaint  even  though  the 
attachment  itself  be  never  formally  vacated; 
and  they  further  held  that  the  words  "which 
he  may  sustain  by  reason  of  the  attachment" 
apply  only  to  tbe  word  "damnges,"  and  not 
to  the  words  "costs  which  may  be  awarded 
to  the  defendant"  It  was  contended  In  that 
case,  at  in  this,  that  the  surety  was  not  Ita* 
ble  for  tbe  costs  of  the  action  Itself,  but  as 
we  have  seen,  that  learned  court  held  otber- 


wlse;  and  this  dedalon  was  afBrmed  by  tbe 
court  of  appeals  of  New  York  in  a  memoran- 
dum opinion.     109  N.  Y.  630,  16  N.  E.  806. 

The  third,  fourth,  and  fifth  points  made  by 
counsel  for  the  appellant  are  not  of  sufficient 
merit  to  require  an  extended  consideration. 
The  defendant  as  we  have  seen,  was  entitled 
to  all  the  costs  Incurred  by  him  in  the  action, 
and  It  was  not  material  what  portion  was  in- 
curred by  the  oi-iglnal  plaintifi:,  or  what  was 
Incurred  by  the  substituted  plaintiff.  And 
for  the  reasons  above  stated  it  was  not  neces- 
sary to  show  a  Judgment  against  the  original 
plaintiff.  Nor  was  it  necessary  that  any  ef- 
fort should  have  been  made  to  collect  tbe 
costs  from  the  estate  of  the  principal  bi  the 
undertaking,  as  it  affirmatively  appears  from 
the  record  that  Mary  Dlstad  was  properly 
substituted  as  plaintiff,  and  the  real  party  In 
interest,  and  was,  therefore,  primarily  liable 
for  the  costs  of  the  action. 

It  is  further  contended  on  the  part  of  the 
appellant  that  there  was  no  allegation  that 
any  affidavit  for  attachment  was  ever  made, 
nor  any  facts  stated  showing  that  the  clerk 
bad  Jurisdiction  to  issue  the  writ  of  attach- 
ment. It  Is,  however,  stated  in  the  complaint 
that  tbe  plaintiff  made  appllcatloD  for  a 
warrant  of  attachment  and  that  a  warrant 
of  attachment  was  Issued..  It  most  be  pre- 
sumed, therefore,  in  support  of  the  Judg- 
ment In  the  absence  of  any  showing  to  the 
contrary,  that  the  proper  affidavit  was  filed 
with  the  clerk,  as  the  clerk  could  not  legally 
Issue  ttie  warrant  unti}  an  affidavit  was  filed, 
and  the  presumption  Is  that  every  public 
officer  has  done  bis  duty.  But,  tf  such  was 
not  the  presumption,  the  failtire  to  allege 
that  a  proper  affidavit  was  filed  wonld  not 
necessarily  render  the  complaint  Insufficient 
As  the  action  is  upon  the  undertaking,  the 
parties  are  estopped  in  this  collateral  action 
from  questioning  the  regularity  of  the  attach- 
ment As  the  action  is  based  upon  the  at- 
tachment, the  proceedings  in  the  attachment 
need  not  be  set  out  Dunn  v.  Crocker,  22 
Ind.  324;  Trentman  v.  Wiley,  85  Ind.  33; 
Zechman  v.  Haak,  85  Wis.  656,  56  N.  W.  153. 
The  Judgment  of  the  circuit  court  and  the  or- 
der denying  a  new  trial  are  affirmed. 


VAN  DORBN  v.  MU.LBR  et  at. 

(Supreme  Court  of  South  Dakota.    Feb.  12, 

1901.) 

KTBLTO    LANDS— HOMESTEAD— LIABIUTT   TOR 
DBBT. 

Under  the  provision  of  Bev.  St  U.  B.  { 
2296,  relative^ to  homestead  entries,  that  "no- 
lands  acquirea  under  tlie  provisions  of  this  chap- 
ter siiall  in  any  event  become  liable  to  the  satis- 
faction of  any  debt  contracted  prior  to  the  isau* 
ing  of  the  patent  therefor,"  the  pereon  making 
the  entry  having  conveyed  hia  interest  in  the 
land  to  hia  wife,  and  It  having  subsequently  come 
to  him  throueh  suceesslon  to  her  estate,  on  her 
death,  all  before  issuance  of  the  patent  it  is 
not  liable  for  his  debts  coutroctea  while  she 
owned  it 
Fuller,  "P.  J.,  dissenting. 
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Appeal  from  circuit  court.  Lake  county; 
Joseph  W.  Jones,  Judge. 

Action  by  Eldora  A.  Van  Doren  against  E. 
R.  Miller  and  others.  Judgment  for  plaintiff. 
Defendants  Charles  Miller  and  G.  L.  Lowe  ap- 
peaL    Affirmed. 

F.  L.  Soper,  for  appellants.  Murray  & 
Porter,  for  respondent 

CORSON,  J.  This  Is  an  action  to  quiet 
title  to  a  portion  of  a  quarter  section  of  land 
in  Lake  county.  Findings  and  judgment 
■n-ere  for  the  plaintiff,  and  the  defendants  ap- 
peal The  plaintiff  deralgns  title  through  one 
Thomas  H.  Van  Doren,  -who  made  a  home- 
stead entry  upon  the  quarter  section  in  1876, 
and  received  a  government  patent  therefor  In 
1893.  The  defendant  claims  title  under  a 
Judgment  in  an  action  in  which  E.  "R.  Miller 
was  plaintiff  and  Thomas  H.  and  Isaac  N. 
Van  Doren  were  defendants,  docketed  in 
Lake  county  in  August,  188T,  and  the  deed 
issued  thereon  in  March,  1888.  In  1880 
Thomas  H.  Van  Doren  conveyed  his  Interest 
In  said  quarter  section  to  his  wife.  In  1881 
the  wife  died  Intestate,  leaving  her  husband, 
Thomas  H.,  and  three  minor  children,  who 
succeeded  to  her  estate.  Van  Doren  and  the 
children  resided  upon  the  property  until  the 
fall  of  1885,  when  they  removed  to  another 
part  of  the  county.  In  July,  1885,  Van  Doren 
became  Indebted  to  said  Miller,  which  result- 
ed in  the  sale  and  deed  under  which  the  de- 
fendants claim  title.  The  court,  having  found 
the  facts  substantially  as  above  stated,  con- 
cluded, as  matter  of  law,  that  the  plaintiff  Is 
the  owner  in  fee  simple  and  entitled  to  the 
possession  of  the  land  described  In  the  com- 
plaint, and  that  neither  of  said  defendants 
has  any  right,  title*  or  interest  In  or  to  said 
land,  or  any  part  thereof. 

It  is  contended  on  the  part  of  the  respond- 
ents, in  support  of  the  judgment  of  the  court 
below,  that,  as  the  land  was  entered  by 
Thomas  H.  Van,  Doren  as  a  homestead  under 
the  laws  of  the  United  States,  it  was  exempt 
from  liability  for  any  debt  contracted  by  him 
prior  to  the  issuance  of  the  patent  in  1883, 
under  the  provisions  of  section  2296,  Rev.  St 
U.  S.,  which  reads  as  follows:  "No  lands  ac- 
quired under  the  provisions  of  this  chapter 
shall  In  any  event  become  liable  to  the  satis- 
faction of  any  debt  contracted  prior  to  the 
Issuing  of  the  patent  therefor."  The  appel- 
lant on  the  other  hand,  contends  that  as  Van 
Doren  conveyed  the  property  to  his  wife,  and 
subsequently  it  came  to  him  through  succes- 
sion to  her  estate,  that  section  does  not  apply, 
and  that  by  his  conveyance  he  ceased  to  have 
the  protection  of  the  statute,  and  the  sale 
thereafter  made  for  a  debt  contracted  by  him 
subsequent  to  the  time  he  succeeded  to  the 
property  was  a  valid  sale,  and  hence  the  de- 
fendant Miller  is  entitled  to  the  prc^erty  un- 
der his  deed. 

It  win  be  noticed,  by  the  terms  of  the  act, 
that  It  is  explicitly  provided  that  no  land  ac- 


quired under  the  provisions  of  that  act  should 
In  any  event  become  liable  for  any  debt  con- 
tracted prior  to  the  issuing  of  a  patent  there- 
for; and  we  must  presume  that  congress  used 
the  term  "patent"  advisedly,  and  with  tbe 
intention  of  barring  any  and  all  debts  con- 
tracted by  the  bocnestead  daimant  prior  to 
the  issuance  of  the  patent  In  discussing  this 
section  of  the  statute.  Judge  Dillon  uses  the 
following  language:  "It  is  not  difficult  to 
discover  the  reason  for  this  provision.  A 
leading  object  of  tbe  enactment  was  to  bene- 
fit the  poor  man,  who  was  unable  to  buy 
lands  at  government  price,  and  receive  bis 
title  at  once  and  without  condition,  and  it 
undoubtedly  occurred  to  congress  that  many 
persons  who  had  been  unfortunate  and  were 
hisolvent  would  avail  themselves  of  the  act; 
and  conceiving  that  the  creditor.  In  sucb 
cases,  had  no  equity  to  subject  to  the  pay- 
ment of  his  debt  lands  which  had  been  given 
to  the  debtor  by  the  bounty  of  the  govern- 
ment, and  to  protect  the  debtor,  and  encour- 
age persons  to  settle  upon  the  public  domain 
under  the  act,  tbe  fourth  section  was  adopt- 
ed." Seymour  v.  Sanders,  3  DHL  437,  Fed. 
Cas.  No.  12,690.  Taking  this  view  by  Judge 
Dillon  as  the  correct  one,  it  will  be  seen  that 
the  entry  by  the  homesteader  and  its  exemp- 
tion from  liability  for  his  debts  is  in  tbe 
nature  of  a  contract,  and  that  sudi  home- 
stead remains  exempt  from  liability  for  tbe 
debts  contracted  by  sucb  homesteader  prior 
to  the  Issuance  of  the  patent.  In  the  case  at 
bar,  therefore,  the  conveyance  of  tbe  property 
to  his  wife  by  Van  Doren  did  not  have  the 
effect  of  depriving  blm  of  the  benefit  of  this 
contract  This  seems  to  have  been  the  view 
taken  by  the  supreme  court  of  Nebraska  in 
a  case  where  this  identical  question  was  in- 
volved. Brandhoefer  v.  Bain,  45  Neb.  781,  ©4 
N.  W.  213.  In  that  case  Adam  Brandhoefer, 
who  had  entered  the  land  as  a  homestead 
tmder  the  federal  law,  conveyed  the  same  to 
one  Leonidas  Brandhoefer,  who  subsequent- 
ly conveyed  the  property  to  Eliza  Brand- 
hoefer, the  wife  of  Adam  Brandhoefer. 
Soon  after,  the  wife  died,  and  the  property 
was  set  apart  to  Adam  Brandhoefer  as  tbe 
homestead  of  the  husband.  It  will  thus  be 
seen  that  the  case  Is  very  analogous  to  the 
one  at  bar.  In  discussing  this  question  the 
learned  supreme  court  of  Nebraska  says: 
"There  can  be  do  doubt,  therefore,  that  tbe 
land  was  not  subject  to  the  payment  of  this 
debt  before  Brandhoefer  conveyed  It  Nor 
did  it  become  liable  for  the  debt  In  the  hands 
of  his  grantees.  But  It  Is  urged  that  having 
again  reached  him,  it  is  now  liable;  in  other 
words,  that  while  it  was  not  liable  so  long 
as  he  retained  It,  or  In  the  hands  of  any  one 
deriving  title  through  him,  still  whenever 
be  should  acquire  a  new  title  to  the  land  it 
would  then  become  liable.  »  •  »  Recur- 
ring to  the  statute,  its  language  is  of  the 
broadest  character.  Lands  acquired  under 
the  homestead  act  shall  not  to  any  event 
become  liable  to  the  satisfaction  of  any  debt 
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or  debts  contracted  prior  to  the  issuing  of  the 
patent  therefor.'  If  we  should  hold  that 
when  the  patentee  has  conveyed  the  land  to 
another,  and  then  reacquires  It,  It  then  be- 
comes subject  to  liability  for  debts  created 
prior  to  the  issuing  of  the  patent  we  should 
hold  that  in  one  event  the  exemption  should 
not  apply;  thus,  as  we  belleye,  ingrafting  an 
exception  upon  a  statute  couched  in  universal 
terms.  Purthermore,  as  will  be  seen  by  an 
examination  of  the  cases  already  cited,  the 
courts  bare  not  regarded  this  act  merely  as 
one  of  exemption,  simply  staying  the  hands 
of  the  officers  so  long  as  the  land  is  retained 
as  a  homestead,  but,  on  the  other  hand,  they 
have  always  treated  it,  not  as  an  exemption, 
strictly  speaking,  but  as  a  reservation  or  con- 
tract hi  the  grant  itself,  whereby,  acting  un- 
der sovereign  authority,  the  federal  govern- 
ment has  refrained  from  conveying  the  land 
in  such  a  manner  as  to  subject  It  to  the  pay- 
ment of  this  particular  class  of  debts.  No 
lien  for  such  a  debt  ever  attached  to  the  land 
during  the  patentee's  original  tenure,  or  while 
it  remained  hi  his  grantees;  and  we  can 
perceive  no  sound  reason  why,  when  he  be- 
came reinvested  with  the  title,  a  lien  should 
then,  for  the  flrst  time,  attach.  It  is  said 
that  when  the  entryman  has  been  protected 
In  the  possession  of  the  land  so  long  as  he 
retains  It  as  his  homestead,  and  when  he  Is 
permitted  to  dispose  of  It  for  full  value  with- 
out subjecting  It  to  the  debt  In  the  hands 
of  bis  grantee,  he  has  received  the  full  bene- 
fit of  the  exemption,  and  he  should  not  be  en- 
titled to  claim  the  exemption,  should  he  be- 
come reinvested  with  the  title.  This  argu- 
ment has  force,  but  we  do  not  think  It  should 
prevail  against  the  strong  language  of  the  ex- 
empting statute,  and  the  manifest  object  to 
malse  the  land  not  merely  temporarily  exempt 
from  execution,  but  to  grant  it  absolutely  and 
forever  free  from  liability.  Our  conclusion 
Is  that  a  particular  tract  of  land  acquired  im- 
der  the  federal  homestead  law  is  forever  ex- 
empt from  liability  for  the  debts  of  the  pat- 
entee created  before  patent  Issued,  and  this 
without  regard  to  whether  he  remains  the 
owner  or  regains  the  ownership."  This  rea- 
soning of  that  court  fully  meets  with  our 
approval.  It  gives  what  we  believe  to  be  a 
reasonable  and  fair  construction  to  the  sec- 
tion of  the  Revised  Statutes  of  the  United 
States  above  quoted  and  carries  out  the  evi- 
dent intention  of  congress  In  Its  enactment 
It  is  contended  on  the  part  of  the  appellant 
that  the  decision  In  the  Brandhoefer  Case 
was  greatly  modified,  If  not  overruled,  by 
the  case  of  Dnell  v.  Potter,  61  Neb.  241,  70 
N.  W.  982,  but  an  examination  of  that  case 
satisfies  us  that  the  former  case  was  not 
overruled  or  modified.  In  that  case  the  court 
held  that,  "although  lands  acquired  as  a  gov- 
ernment homestead  are  forever  exempt  from 
liability  for  the  debts  of  the  patentee  created 
before  the  patent  was  Issued,  such  lands.  In 
the  hands  of  a  subsequent  owner,  are  not 
exempt  by  the  federal  homestead'  law  from 


the  payment  of  the  debts  of  the  latter  in- 
curred prior  to  the  Issuance  of  the  patent" 
In  the  course  of  the  opinion  the  court  re- 
ferred to  the  case  of  Brandhoefer  ▼.  Bain, 
supra,  but  Indicated  no  Intention  of  overrul- 
ing or  modifying  the  decision  there  made.  It 
will  be  noticed  In  the  Duell  Case  that  on  at- 
tempt was  made  to  apply  the  rule  to  a  party 
who  was  not  the  original  hosAesteader,  and 
the  court  we  think  very  properly,  held  that 
It  did  not  apply  to  one  not  the  grantee  In  tlie 
original  patent  In  De  Lany  v.  Knapp,  111 
Cal.  Itjo,  43  Pac.  598,  the  learned  supreme 
court  of  California  seems  to  have  taken  a 
somewhat  different  view  of  the  section  we 
have  been  considering.  The  question  of 
fraud,  however,  entered  largely  Into  that  case, 
and  we  think  the  decision  was  based  mainly 
upon  the  fact  that  the  conveyance  was  made 
for  the  purpose  of  defrauding  creditors.  Bat 
If  not  so,  the  ruling  of  the  Nebraska  court  is 
more  satisfactory  to  us,  and  more  fully  meets 
our  views. 

Taking  this  view  of  the  law,  we  do  not 
deem  It  necessary  to  consider  a  number  of 
questions  discussed  In  the  briefs  of  counsel. 
It  is  clear  from  the  facts  found  In  this  case 
that  the  debt  was  contracted,  the  Judgment 
entered,  and  the  sale  made  several  years 
prior  to  the  Issuance  of  the  patent  by  the 
government  to  Thomas  H.  Van  Doren;  and. 
this  being  so,  the  sale  and  all  proceedings 
thereafter  were  absolutely  void,  and  the  de- 
fendants therefore  acquired  no  dtle  under  the 
deed  Issued  upon  said  sale.  The  Judgment 
of  the  circuit  court  Is  affirmed. 

FULLER,  P.  J.,  dissenting. 


liOISBAU  V.  THRELSTAD  et  at 

(Supreme  Court  of  South  Dakota.    Feb.  12, 

1901.) 

COTBKANT  AOAINBT  INCHJUBRANOBB— DAM- 
AQBS  FOR  BRBACH. 

1.  Oomp.  Laws,  §  4584,  declaring  the  detri- 
ment for  breacii  of  covenant  of  seisin,  of  right 
to  convey,  of  warranty,  or  of  quiet  enjoyment. 
In  a  grant  of  real  estate,  to  be  the  price  paid, 
has  no  application  to  a  covenant  against  in- 
cumbrances. 

2.  Comp.  Laws,  {  4585,  declaring  the  detri- 
ment for  breach  of  covenant  against  Incum- 
brances In  a  grant  of  real  estate  to  be  the 
amount  expended  by  the  covenantee  in  extin- 
guishine  it  has  no  application  where  he  has 
not  extinguished  it  or  expended  anything  to- 
wards it 

3.  Tlie  damage  for  breach  of  covenant  against 
incumbrances,  whore  the  incumbrance  has  ri- 
pened into  an  indefeasible  title  under  which 
the  covenantee  has  been  evicted  from  a  part  of 
the  premises,  is  such  part  of  the  j^rice  paid  by 
him  for  the  premises  as  is  proportionate  to  the 
relative  value  of  the  portions  of  the  property 
at  the  time  he  obtained  his  deed,  and  this  is 
not  shown  by  a  finding  merely  that  $160  was 
paid  for  the  whole  property,  and  that  the  value 
of  the  portion  retained  is  $50. 

Appeal    from    circuit    court    Minnehaha 
county;  Joseph  W.  Jones,  Judge. 
Action  by  Anna  A  Lolseau  agaiast  Bord- 
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nus  P.  ThrelBtad  and  another.  From  a  Judg- 
meitt  for  plaintiff  for  nominal  damages,  abe 
appeals.    Affirmed. 

O.  R.  Krause,  for  appellant  Howard  Bab- 
oock  and  Robertson  A  Dougherty,  for  re- 
spondents. 

CORSON.  J.  This  Is  aa  action  to  recover 
damages  for  an  alleged  breach  of  the  cove- 
nant against  incttmbrances.  Findings  and 
Judgment  were  entered  In  favor  of  the  plain- 
tiff, bat  awai-diag  her  nominal  damages  only, 
and  from  this  Judgm^it  she  appeals.  Tbe 
appeal  being  from  the  judgment  alone,  the 
only  qoestlon  presented  la  whether  tbe  Judg- 
ment la  supported  by  the  findings. 

Tbe  court  beloW  found,  among  other 
things,  tbat  In  May,  1896,  tbe  defendants 
were  the  owners  of  two  certain  lots  In  the 
town  of  Dell  Rapids,  each  50  feet  In  width, 
and  extending .  northerly  and  southerly  132 
feet:  that  tbe  defendants  conveyed  the  same 
to  the  plaintiff  In  consideration  of  the  sum  of 
^150  to  them  in  hand  paid;  tbat  tbe  deed 
from  tbe  defendants  to  the  plaintiff  con- 
tained the  following  covenant:  "That  said 
premises  are  free  from  all  Incumbrances ;" 
tbat  the  said  lots  were  not  at  that  time  free 
from  Incumbrance,  but  that  tbe  northerly 
69  feet  were  Included  In  a  mortgage,  wbleta 
was  subsequently  foreclosed,  resulting  in  a 
sheriff's  sale,  and  the  eviction  of  the  plain- 
tiff from  the  said  aortherly  portion  of  said 
premises;  that  subsequent  to  the  execution 
of  ttUd  mortgage,  but  prior  to  the  convey- 
ance of  said  lots  to  the  plaintiff,  tbe  mort- 
gaged premises  were  platted  Into  lots,  blocks, 
etc.,  by  the  mortgagor;  that  before  the  com- 
mencement of  this  action  the  purchaser  at 
the  foreclosure  sale  vacated  and  canceled 
said  plat  of  lots,  blocks,  etc.,  including  tbe 
norf horly  69  feet  of  the  two  lots  conveyed  to 
the  plaintiff;  that  said  two  lots,  before  being 
cut  In  two,  were  of  the  actual  value  of  $150; 
that,  when  and  after  the  same  were  so  cut  in 
two,  plaintiff  retained  title  to,  and  possession 
of,  only  the  southerly  63  feet  of  said  lots,  and 
the  actual  value  of  all  by  bar  so  retained 
was  then  and  there  $50;  that  the  plaintiff 
has  not  paid  out  anything  (»■  expended  any 
amount  whatever  in  extinguishment  of  said 
incumbrance.  The  court  concluded,  as  mat- 
ter of  law  from  Its  findings,  (1)  that  the 
covenant  against  Incumbrances  in  the  deed 
from  tbe  defendants  to  tbe  plaintiff  bad  been 
broken  as  to  tlie  northerly  69  feet  of  tbe  said 
lots,  and  (2)  that  the  plaintiff  is  entitled  to 
Judgment  against  tbe  defendants  for  nominal 
damages  only  In  the  sum  of  $1,  and  Judgment 
was  thereupon  entered  In  accordance  with 
said  conclusions  of  law. 

It  win  be  noticed  that  the  court  finds  that 
before  being  cut  in  two  the  lots  were  of  tbe 
value  of  9150,  and  also  tbat  tbe  price  paid 
for  the  same  was  $150,  and  tbat  after  tbe 
same  were  cut  in  two  the  portion  retained  by 
tbe  plaintiff  was  of  tbe  value  of  $60.  Upon 
these  flndlBge  tbe  plaintiff  and  appellant  con- 


tends that  she  was  entitled  to  a  Judgment 
for  $100,  being  the  difference  between  tbe 
value  of  the  lota  before  being  cut  in  two  or 
the  price  paid  for  the  same  and  the  value  of 
tbe  portion  remaining  in  her  possession  after 
she  was  ousted  from  the  northerly  68  feet, 
and  that,  therefore,  the  court  erred  in  Its 
conclusion  of  law  that  she  was  only  entitled 
to  nominal  damages,  and  In  entering  Judg- 
ment for  tbat  amount.  The  respondents,  on 
the  other  hand,  contend  that  the  court  has 
not  found  what  was  the  proportionate  value 
of  the  premises  from  which  tbe  plaintiff  was 
ousted  at  the  time  of  tbe  conveyance;  that 
under  tbe  provisions  of  section  4584,  Comp. 
Laws,  she  is  not  entitled  to  recover,  for  tbe 
reason  tbat  the  covenant  against  incumbran- 
ces Is  not  mentioned  in  that  section;  and 
tbat  she  la  not  entiUed  to  recover  more  than 
nominal  damages,  under  section  4585,  Id.,  for 
the  reason  that  the  court  found  tbat  she  bad 
not  paid  out  or  expended  any  amount  what- 
ever in  tbe  «Etingul8bment  of  said  locuoi- 
branca 

Undoubtedly,  tbe  re^)ondents  are  right  in 
claiming  that  tbls  case  does  not  come  within 
the  provisions  of  section  4681  or  section  45S5, 
Comp.  Laws.  Section  4584  provides  that 
"tbe  detrlm«>t  caused  by  tbe  breach  of  a 
covenant  of  seisin,  of  right  to  convey,  of 
warranty,  or  of  quiet  enjoyment,  in  a  grant 
of  an  estate  In  real  property,  is  deemed  to 
be  tbe  price  paid,"  etc.  It  will  be  noticed 
that  the  covenant  against  Incumbrance  is  not 
mentioned  In  this  section.  Section  4585  pro- 
vides tbat  "the  detriment  caused  by  the 
breach  of  a  covenant  against  Incumbrances 
in  a  grant  of  an  estate  in  real  property.  Is 
deemed  to  be  the  amount  which  has  been  ac- 
tually expended  by  tbe  covenantee  In  extln- 
gulsblng  either  tbe  principal  or  interest  there- 
of." As  the  court  finds  In  tbls  case  that  no 
money  wan  expended  by  tbe  appellant  in  tbe 
extinguishment  of  the  said  Incumbrance,  the 
case  at  bar  la  not  embraced  within  the  latter 
section. 

At  common  law,  however,  when  an  Incum- 
brance existing  at  the  time  of  the  conveyance 
bas  ripened  Into  an  Indefeasible  titie,  under 
which  tbe  covenantee  has  been  evicted  from 
a  part  or  all  of  the  premises  conveyed,  be  Is 
entitled  to  recover,  In  case  be  Is  evicted  from 
the  whole  of  the  premises,  tbe  price  paid  for 
the  same,  or.  In  case  he  is  evicted  from  a 
part  only,  a  proportionate  part  of  the  price 
so  paid.  In  DImmIck  v.  Lockwood,  10  Wend. 
142,  Chief  Justice  Savage  cites  with  approv- 
al Jenkins  v.  Hopkins,  8  Pick.  346,  and  says: 
"The  deed  contained  the  covenants  of  seisin, 
warranty,  and  freedom  from  Incumbrances. 
Tbe  declaration  states  tbat  a  Judgment  was 
a  Hen  on  tbe  land  in  the  hands  of  the  person 
frMn  whom  the  defendant  derived  Utie.  Tbe 
land  lay  in  Ontario  county.  New  York,  and 
had  been  sold  upon  tbe  Judgment  and  convey- 
ed by  the  sheriff,  though  the  purchaser  bad  not 
taken  possession.  The  court  held  tbat  the 
Judgment  was  an  Incumbrance  which  was  a 
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breach  of  the  covenant  against  imcumbrancea, 
but  that  alone  would  only  entitle  the  plain- 
tiff to  nominal  damages.  Bat  proceedings 
bad  been  had  which  defeated  the  plalntlfTs 
title,  and  they  held  that,  where  the  Incum- 
brance Is  changed  into  an  adverse  and  in- 
defeasible title,  the  plaintiff  was  entitled  to 
recover  the  money  be  paid  for  the  land,  with 
Interest:  for  the  plaintiff  cannot  remove  the 
Incumbrance,  nor  can  he  enjoy  the  land." 

While  the  question  as  to  the  measure  of 
damages  has  usually  arisen  in  cases  brought 
for  damages  for  breach  of  covenants  against 
Incumbrances,  and  the  Incumbrance  has  been 
paid  by  the  covenantee,  yet  in  all  the  cases 
the  doctrine  seems  to  be  recognized  that 
whei«  the  Incumbrance  has  resulted  in  an  ad- 
verse and  indefeasible  title,  undeo:  which  the 
covenantee  has  been  evicted  from  all  or  a 
part  of  the  premises,  he  may  recover  aU  or 
a  proportionate  part  of  the  consideration  paid. 
This  aeems  to  be  a  fair  and  equitable  doc- 
trine. The  covenantee  may  not  in  all  cases 
be  able  or  willing  to  pay  off  the  incumbrance, 
and  when  he  does  not  choose  so  to  do  he 
Bhould  have  the  right  to  recover  of  the  cove- 
nantor the  damages  he  may  sustain  by  rea- 
son of  being  evicted  from  ail  or  a  part  of  the 
premises  conveyed  to  hiiu,  limited,  of  course, 
to  the  amount  of  the  consideration  actually 
paid  for  the  property,  with  interest  thereon 
for  not  exceeding  six  years. 

The  difficulty,  however,  in  the  case  at  bar 
is  that  the  court  has  not  found  the  relative 
value  of  those  portions  of  the  lots  included 
in  the  mortgage,  and  from  which  plaintiff 
was  evicted,  and  the  relative  value  of  the  por- 
tions retained  by  her  at  the  time  the  deed 
was  executed.  It  has  found  the  amount  paid 
for  the  lots,  viz.  $1B0,  and  It  has  found  the 
Talue  of  the  portion  retained  by  her  since  the 
some  was  cut  off  by  the  foreclosure  sale,  but 
It  has  not  found  the  proportionate  value  of 
that  portion  of  the  lots  cut  off  at  the  time  the 
deed  was  executed.  Where,  as  in  this  case, 
the  plaintiff  retains  a  portion  of  the  prem- 
ises conveyed,  and  seeks  to  recover  damages 
under  the  covenant  against  incumbrances  for 
tbe  portion  from  which  she  has  been  evicted, 
it  Is  absolutely  essential  that  she  prove  tbe 
relative  value  of  the  portion  cut  off  and  the 
portion  retained  at  the  time  the  deed  was 
executed.  If  the  plaintiff  In  the  case  at  bar 
had  been  evicted  from  the  entire  premises 
porchased,  the  amount  of  her  damages  would 
be  the  price  paid,  with  Interest  for  a  time 
not  exceeding  six  years;  but  where  she  re- 
tains a  portion  of  tbe  premises  her  damages 
can  only  be  flxed  by  ascertaining  the  propor- 
tionate value  of  the  part  retained  to  those 
portions  from  which  she  has  been  evicted  at 
the  date  of  purchase.  To  flx  the  relative 
value  of  the  part  lost  and  of  the  part  retain- 
ed at  any  other  time  might  result  in  great  in- 
justice, as  the  property  might  greatiy  fluctu* 
ate  In  value  subsequentiy  to  the  time  of  its 
,  purchase,  or  its  value  be  greatly  enhanced  by 
Improvements  upon  the  property.    The  facts 


found,  therefore,  afford  no  definite  data  from 
which  a  court  could  flx  the  measure  of  dam- 
ages, and  hence  the  court  ruled  coirrectiy  in 
holding  that,  notwithstanding  there  was  a 
breach  of  the  covenant,  the  plaintiff  was  only 
entitied  to  nominal  damages.  It  Is  some- 
what unfortunate  In  this  case  that  the  plain- 
tiff did  not  prove,  what  probably  might  have 
been  easUy  proved,  the  relative  value  of  tbe 
respective  portions  of  those  lots  at  the  time 
the  deed  was  executed;  but  we  must  presume 
that  the  court  found  the  facts  established  by 
tbe  evidence,  and  that  therefore,  there  was 
no  evidence  showing  these  respective  values 
at  tbe  time  the  deed  was  executed.  The  Judg- 
ment of  tbe  court  below  is  affirmed. 


WHITE  V.  AMRHIEN. 

(Supreme  Court  of  South  Dakota.    Feb.  12, 

1901.) 

OOTERNMHNT    SURVEYS— BOtmOARIES-BVI- 
DBNCB^-RBQCBSTBD  INSTRUCTION& 

1.  The  question  of  boundary  between  two 
quarter  sections,  the  original  monuments  at  tbe 
quarter-sectioD  comers  between  the  two  sec- 
tions having  been  long  destroyed.  Is  for  the 
.jury:    plaintiff,  to  establish  these  comers  ac- 

cordiojt  to  his  contention,  having  introduced 
the  evidence  of  surveyors,  who  claimed  to  have 
established  the  points  at  which  the  govern- 
ment mounds  formerly  stood  by  surveys  made 
in  accordance  with  the  original  government 
field  notes  showine  tlie  couiises  and  diatanoes, 
in  connection  with  the  existing  monuments, 
and  defendant  having  introduced  the  testimony 
of  witnesses  who  -gave  from  recollection  the 
points  where  the  mounds  stood. 

2.  Bequested  instructions,  prepared  and  hand- 
ed to  the  court  after  tbe  arguments  were  com- 
menced, contrary  to  ttie  rules  of  the  court,  are 
properly  disregarded  by  it. 

Appeal  from  circuit  court,  Hamlin  coun- 
ty; Julian  Bennett,  Judge. 

Action  by  Thomas  White  against  Joseph 
Amrhien.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

D.  a  &  W.  R.  Thomas,  for  appellant. 
Cheever  &  Hall  and  Aubrey  Lawrence,  for 
respondent. 

CORSON,  J.  This  Is  an  action  brought 
originally  in  a  Justice's  court  to  recover  as 
damages  the  value  of  certain  crops  alleged 
to  have  been  taken  from  a  portion  of  a  quar- 
ter section  of  land  in  Hamlin  county.  A 
question  of  Utie  or  boundaries  being  raised 
by  tbe  answer,  the  case  was  certified  to  the 
circuit  court  where  tbe  same  was  tried  by 
the  court  and  Jury,  a  verdict  and  Judgment 
rendered  in  favor  of  the  plaintiff,  and  the 
defendant  appeals. 

Tbe  controversy  Is  in  regard  to  the  owner- 
ship of  a  strip  of  land  between  two  adjoin- 
ing quarter  sections  upon  which  tbe  crops 
were  grown,  being  about  eight  or  nine  rods 
In  width,  and  extending  across  the  quarter 
section.  The  plaintiff  contends  that  the  strip 
of  land  is  part  of  his  quarter  section  as  the 
same  was  originally  surveyed  and  marked  by 
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tlie  government  surveyor.  The  defendant, 
on  the  other  hand,  contends  that  the  strip  of 
land  constitutes  a  part  of  his  quarter  section 
as  originally  surveyed.  The  original  govern- 
ment monuments  are  not  now  to  be  found  at 
the  quarter-section  comers  between  the  two 
sections,  the  same  having  been  obliterated 
or  destroyed  many  years  ago.  The  plaintiff, 
to  establish  these  comers.  Introduced  the 
evidence  of  two  surveyors,  who  claim  to 
have  established  the  points  at  which  the  gov- 
ernment mounds  formerly  stood  by  surveys 
made  in  accordance  with  the  original  govern- 
ment field  notes,  showing  the  courses  and 
distances,  in  connection  with  the  existing 
monuments.  It  was  also  shown  by  the  plain- 
tift  that  a  survey  oX  the  line  between  the  two 
quarter  sections  was  made.  In  which  the  de- 
fendant tooK  part,  which  resulted  In  fixing 
the  line  at  the  points  now  claimed  by  plain- 
tiff. The  defendant,  on  the  other  hand,  intro- 
duced witnesses  who  testified  that  in  1.SS2 
or  1883  they  saw  the  original  mounds  and 
stakes  placed  by  the  government  surveyors, 
and  they  described,  from  recollection  the 
points  where  these  mounds  were  originally 
located,  and  the  points  indicated  by  said  wit- 
nesses would  seem  to  sustain  the  defend- 
ant's theory  as  to  the  position  of  the  original 
monuments.  It  will  thus  be  seen  that  the 
question  of  where  the  original  government 
line  was  established  was  a  question  of  fact 
for  the  lury.  It  is  contended  on  the  part  of 
the  appellant  that  the  evidence  of  the  wit- 
nesses on  his  part  as  to  the  location  of  the 
original  government  mounds  and  stakes  was 
uncontradicted;  hence  their  testimony  must 
be  regarded  as  conclusive  as  to  the  points 
where  the  original  monuments  stood.  But 
this  contention  is  not  tenable.  The  evidence 
of  these  witnesses  was  given  simply  from 
recollection,  and,  no  monuments  being  now 
in  existence,  cannot  be  held  as  conclusive, 
but,  like  other  evidence,  was  only  entitled  to 
be  considered  by  the  Jury.  The  primary  ob- 
ject of  all  Investlsatlons  of  boundaries  Is  to 
ascertain  the  original  comers  as  established 
by  the  government  survey,  and,  when  those 
corners  and  monuments  can  be  found  and 
identified  as  the  original  government  comers, 
they  must  govern;  but,  when  those  original 
government  mounds  have  been  obliterated  or 
lost,  it  becomes  necessary  to  establish  the 
corners  by  the  best  evidence  attainable.  In 
the  absence  of  the  raonnda  themselves,  the 
field  notes,  giving  the  courses  and  distances 
of  the  original  8ur»'ey,  may  be  used  for  the 
purpose  of  locatiug  tlie  lost  comers.  Ame- 
son  V.  Spawn,  2  S.  D.  269,  49  N.  W.  106C; 
Raudall  v.  Burk  Tp..  4  S.  D.  337,  57  N.  W.  4; 
Hanson  v.  Bedrock  Tp.,  4  S.  D.  358,  .57  X.  W. 
11.  Evidence  as  to  the  recollection  of  wit- 
nesses as  to  where  the  mounds  originally 
stood  is  also  admissible,  and  It  is  for  the 
Jury  to  determine  and  establish  from  all  the 
evidence  the  location  of  the  original  monu- 
ments as  made  by  the  government  sun'eyor. 
In  the  case  at  bar  the  northeast,  northwest. 


and  southwest  comers  of  the  section  as  orig- 
inally located  by  the  government  surveyors 
were  found  and  identified  by  the  survey- 
ors, as  were  also  three  quarter-section  cor- 
ners. Certainly,  under  such  circumstances. 
It  was  easy  for  a  surveyor,  with  the  aid  of 
the  field  notes  of  the  original  surrey,  to  lo- 
cate, with  approximate  accuracy  at  least,  the 
two  quarter-section  comers  between  the 
quarter  sections  in  dispute.  But,  without 
discussing  the  subject  further,  it  is  sufficient 
to  say  that  the  evidence  In  regard  to  the  po- 
sition of  the  original  mounds  was,  to  a  cer- 
tain extent,  conflicting,  and,  the  case  having 
been  fairly  left  to  the  Jury,  we  are  not  in- 
clined to  disturb  their  vaxUct 

The  histructions  requested  of  the  court 
seem  to  have  been  prepared  and  handed  to 
the  court  after  the  arguments  were  com- 
menced, contrary  to  the  established  and  fix- 
ed rales  of  that  court,  and  hence  were  prop- 
erly disregarded  by  It;  but,  if  this  rallng 
was  not  correct,  the  law  as  laid  down  in 
those  instractions  was  substantially  given  to 
the  Jury  by  the  court  in  the  charge  upon  Its 
own  motion. 

We  have  not  deemed  It  necessary  to  dis- 
cuss the  several  assignments  of  error  sepa- 
rately, but  have  considered  all  of  them. 
Finding  no  error  in  the  record,  the  Judgment 
and  order  denying  a  new  trial  are  affirmed. 


AUSLAND  V.  PARKER. 

(Sapreme  Court  of  South  DakoU.    Feb.  12» 

1901.) 

ATTACKIMQ  CHABACTBa  OF  PAKTY. 
Where  a  witness  for  plaintiff,  in  action 
for  malicious  prosecution  in  causing  plaintiffs 
arrest  on  a  criminal  charge,  had  testified  tltat 
plaintiff's  nervous  condition  might  have  been 
caused  by  the  arrest,  it  is  error  to  allow  de- 
fendant to  attack  plaintiff's  character  by  ask- 
ing on  cross-examination  if  the  nervous  condi- 
tion might  not  have  been  caused  by  a  certain 
habit  or  vice  of  plaintiff,  and  by  commenting  on 
this  to  the  jury;  there  being  no  evidence  tiiat 
plaintiff  had  such  habit  or  vice,  and  the  wit- 
ness having  previonsiy  testified,  on  cross-ex- 
amination, that  there  are  a  great  many  causes 
for  nervous  debility. 
Fuller,  P.  J.,  dissenting. 

Appeal  from  circuit  court,  Brule  coanty; 
Frank  B.  Smith,  Judge. 

Action  by  Martin  Ausland  against  John 
Parker.  Judgment  for  defendant.  Plain- 
tiff appeals.    Reversed. 

James  Brown,  for  appellant  Wright  ft 
Huddle  and  J.  B.  Long,  for  resi)ondent 

CORSON,-  J.  This  is  an  action  for  mali- 
cious prosecution.  Verdict  and  Judgment 
were  in  favor  of  the  defendant,  and  the 
plaintiff  appeals.  It  Is  disclosed  by  the 
record  in  this  case  that,  some  time  prior  to 
the  commencement  of  this  action,  the  plain- 
tiff, Ausland,  had  sold  to  the  defendant, 
Parker,  a  county  warrant,  which  was  subse- 
quently by  the  court  held  Illegal  and  void. 
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Parker  claimed  that,  in  selling  blm  this 
warrant,  Ausland  made  certain  false  rep- 
resentations In  regard  to  Its  validity.  For 
these  alleged  misrepresentations  Parker  bad 
caused  Ausland  to  be  arrested  on  the  charge 
of  having  obtained  money  from  him  upon 
fraudulent  representations.  Ausland,  hav- 
ing been  discharged  from  the  criminal  prose- 
cution, instituted  this  action  for  malicious 
prosecution  In  causing  him  to  be  thus  arrest- 
ed on  a  criminal  charge. 

There  is  one  alleged  error  In  this  case  for 
which  we  are  of  the  opinion  that  a  new 
trial  must  be  granted.  On  the  trial  one  Dr. 
Cook,  on  being  examined  on  the  part  of  the 
plaintiff,  was  asked  if  the  arrest  of  the 
plaintiff  on  the  criminal  charge  might  not 
hare  been  the  cause  of  the  nervous  condition 
testified  to  by  blm,  and  the  answer  was  It 
might  have  been.  On  cross-examination, 
counsel  for  the  defendant  asked  the  same 
witness  if  the  nervous  condition  of  the  plain- 
tiff might  not  have  been  caused  by  a  cer- 
tain habit  or  vice  on  the  part  of  the  plain- 
tiff, naming  it  This  question  was  objected 
to  as  Irrelevant,  immaterial,  and  incompe- 
tent The  objection  was  overruled,  and  the 
plaintiff  excepted.  It  is  contended  on  the 
part  of  the  appellant  that  this  question  was 
clearly  Irrelevant  immaterial,  and  Incompe- 
tent for  the  reason  that  there  was  no  evi- 
dence before  the  Jury  that  the  plaintiff  was 
addicted  to  the  habit  or  vice  mentioned  in 
the  question,  and  that  the  only  object  and 
purpose  of  the  qnestion  was  evidently  to 
prejudice  the  Jury  against  the  plaintiff.  Pri- 
or to  the  question  being  asked,  on  cross-ex- 
amination Dr.  Oook  had  been  asked  the  fol- 
lowing question:  "Is  It  not  a  fact  that  other 
things  will  produce  nervousness  besides  anx- 
iety over  being  arrested  for  a  felony?'  to 
which  he  answered,  "Of  course,  there  are  a 
great  many  causes  for  nervous  debility." 
This  question  was  a  proper  one,  and  the  an- 
swer was  sufficient  for  all  purposes  of  the 
defendant  It  is  quite  clear,  therefore,  that 
the  only  object  and  purpose  of  the  ques- 
tion objected  to  was,  as  contended  by  coun- 
sel for  the  appellant,  to  prejudice  the  Jury 
against  the  plaintiff.  We  are  clearly  of  the 
opinion  that  the  objection  to  this  question 
should  have  been  promptly  sustained,  coun- 
sel reprimanded  for  asking  the  question,  and 
the  Jury  cautioned  at  once  against  being  in- 
fluenced by  It  to  the  prejudice  of  the  plain- 
tiff. The  counsel  was  also  permitted  to  com- 
ment upon  that  subject  before  the  Jury. 
This  was  Improper,  and  he  should  have  been 
promptly  stopped  by  the  court  The  asking 
of  such  a  question,  under  the  circumstances 
and  commenting  upon  it  before  the  Jury, 
was  entirely  indefensible.  Counsel  has  no 
right  on  the  trial  of  a  case,  to  attack  the 
character  or  reputation  of  a  party  litigant 
by  insinuations.  In  the  form  of  questions  or 
otherwise,  unnecessarily,  and  in  doing  so  he 
exceeds  his  rights  as  an  attorney,  and  It  is 
tbe  duty  of  the  court  to  be  vigilant  and 
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prompt  In  repressing  scandal  and  In  protect- 
ing the  character  and  reputation  of  litigants 
and  witnesses  in  the  court  from  such  need- 
less and  gratuitous  attacks  on  tbe  part  of 
the  attorney.  While  we  are  inclined  to  the 
opinion  that  ordinarily,  Juries,  under  such 
circumstances,  are  more  likely  to  be  preju- 
diced against  the  attorney  and  his  client  on 
account  of  such  an  attack  rather  than  the  op- 
posing party,  stlU,  In  this  case,  as  the  ver- 
dict was  against  the  plaintiff,  we  cannot 
say  that  the  Jury  was  not  influenced,  and 
that  tbe  plaintiff  was  not  prejudiced,  by  this 
covert  and  unwarranted  attack  made  upon 
him  by  the  counsel,  and  his  reference  to  tbe 
same  In  bis  argument  before  the  Jury.  In 
tbe  quite  similar  case  of  RIckabus  v.  Oott, 
61  Mich.  227,  16  N.  W.  384,  the  supreme 
court  of  Michigan  held  that  an  attack  on 
the  character  of  the  plaintiff  in  that  case 
was  irrelevant,  tended  to  prejudice  the  Jury, 
and  was  sufflcient  grotmd  for  reversing  the 
Judgment  and  granting  a  new  trial,  and 
therefore  reversed  the  same.  As  the  other 
questions  presented  may  not  arise  on  anoth- 
er trial,  we  shall  not  discuss  or  decide  them 
In  this  opinion.  The  Judgment  of  the  court 
below  is  reversed,  and  a  new  trial  granted. 

FULLEB,  P.  J.,  dissents. 


FREUD  T.   SNOW,  Orcuit  Judge. 
(Sapreme  Court  of  Michigan.    Feb.  12,  1901.) 

MANDAMUS— REMEDY  BT  APPEAL. 
Where  an  order  la  subject  to  review  on  ap- 
peal, mandamus  will  not  lie  to  compel  vacation 
thereof. 

Original  mandamus  by  Julius  Freud 
against  Byron  A.  Snow.    Writ  denied. 

Humphrey  &  Grant  tor  relator.  John  F. 
O'Keefe,  for  respondent 

PER  OTJRIAM.  The  writ  must  be  denied 
on  the  ground  that  mandamus  is  not  the 
proper  remedy.  Mardian  v.  Wayne  Circuit 
Judge.  118  Mich.  353.  76  N.  W.  497,  and 
cases  cited;  St  CSair  Tunnel  Co.  v.  St  Clair 
Circuit  Judge  (Mich.)  72  N.  W.  249;  City 
of  Detroit  v,  Wayne  Circuit  Judge,  86  N. 
W.  1.  See,  also,  the  following  unreported 
cases:  Lee  v.  Circuit  Judge,  Schellenberger 
V.  Circuit  Judge,  Township  Board  of  St 
Clair  V.  Circuit  Judge,  and  Elsenhardt  v. 
Circuit  Judge.  [No  opinions  filed  in  these 
cases.] 


MISSISSIPPI  RIVER  LOGGING  CO.  ▼. 

MILL£1B  et  al. 

(Snpreme  Oonrt  of  Wisconsin.     Feb.  1,  1901.) 

REPLEVIN  —  CONDITIONAL.  SALES— STANDINQ 

TIMBER  —  INTEREST  IN  LAND  —  BONA  FIDE 

PURCHASER    PROM    BUYER— ESTOPPEL. 

1.  Where  a  contract  for  the  sale  of  standing 

timber  provided  that  title  should  not  pass  to 

the  buyer  until  paid  for,  the  seller  retams  the 

entire  title  to  the  timber  until  after  payment 
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of  price,  and  Is  entitled  to  maintain  replevin  ; 
therefor  against  the  buyer. 

2.  ReT.  St.  1898.  §  2317,  requiring  conditional 
contracts  of  sale  to  be  recorded  to  be  valid 
acainst  third  persons,  does  not  apply  to  con- 
tracts for  the  sale  of  standing  timber,  this  be- 
ing a  sale  of  interest  in  land. 

8.  The  owner  of  pine  lands,  making  a  condi- 
tional sale  of  standmg  timber  to  a  logging  com- 
pany, knew  that  it  bad  pine  lands  of  its  own, 
and  a  mill,  and  was  manufacturing  and  selling 
lumber,  and  that  it  waa  to  cut  the  timber  right 
away,  and  get  it  out  with  its  own  timber,  and 
that  it  intended  to  manufacture  it  into  lumber, 
and  sell  the  lumber;  but  the  seller  caused  no 
mark  to  be  made  on  his  logs,  and  tacitly  ac- 
quiesced in  the  buyer  putting  its  mark  on  them, 
knowing  they  were  to  be  mixed  indiscriminate- 
ly with  the  other  logs  of  the  buyer.  Time  for 
payment  was  extended  twice,  with  knowledge 
that  the  buyer  was  actively  engaged  in  selling 
the  lumber  already  manufactured.  Held  that, 
notwithstanding  the  seller  had  no  actual  knowl- 
edge of  what  was  done  with  the  logs  after  they 
were  cut,  he  was  estopped  from  asserting  title 
to  timber  against  an  Innocent  purchaser  from 
the  buyer  in  the  ordinary  course  of  business, 
who  paid  a  large  part  of  the  price  during  the 
time  of  the  extennona. 

Appeal  from  circuit  court,  Winnebago 
county;  George  W.  Burnell,  Judge. 

Action  by  the  Mississippi  River  Logging 
Company  against  C.  P.  Miller  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Reversed. 

This  is  an  action  in  trover  to  recover  the 
value  of  a  large  quantity  of  lumber.  The 
plaintiff  Is  an  Iowa  corporation,  and  the  de- 
fendants are  a  partnership  doing  business  at 
Chicago,  III.  The  complaint  alleges.  In  sub- 
stance, that  on  the  22d  of  November,  lS9o, 
the  plaintiff  owned  a  number  of  sections  of 
timber  land  (describing  the  same)  in  Lincoln 
county.  Wis.;  that  on  that  day  It  entered 
Into  an  agreement  with  the  Illinois  &  Wis- 
consin Lumber  Company,  an  Illinois  corpora- 
tion, '  doing  a  general  logging  and  lumber 
business  at  Merrill,  Wis.,  by  which  It  sold 
all  of  the  pine  timber  on  said  lands  to  said 
Illinois  Company  Cor  $12,000,  one-half  there- 
of to  be  paid  May  1,  1896,  and  the  remainder 
July  1,  1896,  reserving  the  title  and  right  of 
possession  of  said  timber  In  itself  until  all 
payments  had  been  made;  that  said  Illinois 
Company  cut  2,500,000  feet,  or  more,  of  tim- 
ber from  said  lands  in  the  winter  of  ISOo  and 
1896,  and  manufactured  the  same  Into  lum- 
ber at  Its  mill  in  Merrill,  and  turned  the  same 
over  to  the  defendants,  who  shipped  it  out 
of  the  state,  and  converted  it  to  their  own 
use;  that  on  May  11,  1896,  the  Rlinois  Com- 
pany paid  $6,000  and  Interest  upon  said  con- 
tract, and  that  on  May  14,  1897.  the  balance 
due  the  plaintitf  from  the  Illinois  Company 
on  said  contract  was  $4,141.09,  which  sum  is 
still  due;  that  when  the  defendants  purchas- 
ed and  paid  for  said  lumber  tliey  knew  the 
facts  above  stated  as  to  the  rights  of  the  Illi- 
nois Company,  and  that  the  title  and  right  of 
possession  in  said  lumber  was  in  the  plain- 
tiff, but  that  the  defendants  have  refused  to 
deliver  said  lumber  to  the  plaintiff,  or  pay 
the  plaintiff  the  balance  due  thereon,  though 


requested  so  to  do.  The  answer.  In  effect, 
alleged  that  the  plaintiff  had  realized  enough 
upon  the  timber  which  was  left  on  said  lands 
by  the  Illinois  Company  to  pay  all  that  was 
due  upon  said  contract;  and,  as  a  further  de- 
fense, the  answer  alleged  that  the  defendants 
purchased  said  lumber  of  the  Illinois  Com- 
pany In  good  faith,  without  any  information 
as  to  the  plaintiff's  alleged  ■  title,  and  that 
the  plaintiff  is  estopped  from  asserting  title 
to  said  lumber,  because  it  put  no  marks 
thereon,  and  left  the  same  In  undisputed  pos- 
session and  apparent  ownership  of  the  Illinois 
Company,  and  allowed  said  Illinois  Company 
to  pile  the  same  In  Its  yard,  and  Intermix 
the  same  with  its  other  lumber,  and  made 
no  effort  to  preserve  any  lien  thereon,  or 
give  any  notice  to  bona  flde  purchasers  that 
said  lien  was  claimed.  Trial  by  Jury  was 
waived.  The  evidence  showed:  That  the 
Illinois  &  Wisconsin  Lumber  Company,  in 
November,  1895,  was  doing  a  logging  and 
lumber  business  in  Lincoln  county.  Wis., 
and  cutting  pine  timber  upon  its  own  lands 
In  said  county,  and  removing  the  same  and 
manufacturing  It  Into  lumber  at  Its  sawmill 
at  Merrill.  That  the  pine  lands  of  the  plaiu- 
tiff  named  In  the  complaint  were  In  close 
proximity  to  the  lands  of  the  Illinois  Com- 
panj .  That  in  November,  1895,  Mr.  F.  Wey- 
erhauser,  the  president  and  manager  of  the 
plaintiff  corporation,  called  at  the  ofDce  of 
the  Illinois  Company  In  Chicago,  and  saw 
Mr.  W.  W.  Schultz,  the  president  of  the  Illi- 
nois Company,  and  agreed  upon  the  terms  of 
the  sale' of  the  standing  pine  upon  the  lands 
in  question  to  said  Illinois  Company  for  $12,- 
000,  it  being  then  understood  that  the  Illinois 
Company  wished  to  cut  the  timber  Immedi- 
ately, and  get  the  logs  out  with  their  own 
logs;  and  that  the  agreement  was  to  be  re- 
duced to  writing  after  Mr.  Weyerhauser  re- 
turned from  the  East,  where  he  was  then 
going.  That  Mr.  Weyerhauser  returned  from 
the  East  In  January  or  February,  1896,  and 
that  upon  his  return  the  IlUnols  Company  de- 
sired more  time  to  cnt  and  remove  the  tim- 
ber. That  this  additional  time  waa  granted 
by  Mr.  Weyerhauser  by  correspondence,  and 
three  years  was  given  to  cut  and  remove  the 
timber  on  condition  of  the  payment  of  the 
taxes  on  such  lands  as  were  uncut  after  May 
1, 1897,  but  In  other  respects  the  terms  of  the 
oral  agreement  remained  practically  unchan- 
ged. That  the  written  agreement  was  final- 
ly signed  by  both  parties  May  11,  1896,  and 
Is  as  follows:  "Know  all  men  by  these  pres- 
ents, that  the  Mississippi  River  Logging  C5o.. 
a  corporation  of  Clinton,  Iowa,  of  the  first 
part,  for  and  In  consideration  of  twelve  thou- 
sand dollars,  to  be  paid  by  the  Illinois  and 
Wisconsin  Lumber  Co.,  a  corporation  of  Chi- 
cago, 111.,  of  the  second  part,  have  bargained, 
sold,  granted,  transferred,  assigned,  and  con- 
veyed, and  by  these  presents  do  bargain, 
sell,  grant,  transfer,  assign,  and  convey,  un- 
to the  said  party  of  the  second  part.  Its  suc- 
cessors   and    assigns,    all    the   pine    timber 
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standing,  laying,  or  being  upon  tbe  following 
described  lands,  to  wit  [description  of  lands 
umittedj,  witb  the  right  to  enter  upon  said 
lands  at  aaj  time  within  tliree  years  from 
date  to  cut  and  remove  said  pine  timber. 
And  It  is  expressly  agreed  tiiat,  until  all 
payments  heretofore  mentioned  have  been 
made,  the  title,  ownership,  poeseaslcm,  and 
right  of  possession  of  said  timber  and  the 
saw  logs  which  may  be  cut  therefrom  or  the 
lumber  manufactured  therefrom,  wherever 
the  same  may  be,  shall  be  and  remain  In  the 
party  of  the  first  part  Said  party  of  the 
second  part  to  pay  taxes  on  all  lands  uncut 
after  May  1,  1897,  until  cut  and  released  by 
said  second  party.  The  said  second  party 
agrees  to  pay  for  said  timber  the  aforesaid 
sum  of  twelve  thousand  dollars,  with  inter- 
est thereon  at  five,  per  cent,  per  annum,  pay- 
able %  May  Ist,  1896,  and  ^  July  1st,  1896. 
To  hare  and  to  hold  the  same  unto  the  said 
party  of  the  second  part,  its  successors  and 
assigns,  forever.  And  It  does,  for  its  succes- 
sors and  assigns,  covenant  and  agree  to  and 
with  the  said  party  of  the'  second  part  that 
it  Is  the  lawful  owner  of  said  property;  that 
the  same  Is  free  from  all  Incumbrances;  and 
that  It  has  good,  right  to  sell  the  same  as 
aforesaid,  and  will  warrant  and  defend  the 
said  proi>erty  thereby  s(4d  unto  the  said 
party  of  the  second  part.  Its  successors  and 
nsslg^ns,  against  the  lawful  claims  and  de- 
mands of  all  persons."  It  further  appears 
that  daring  the  winter  of  1896  and  1806,  and 
prior  to  May  Ist,  the  Illinois  Company  cut 
about  3,000,000  feet  of  timber  from  the  lands 
In  question,  all  of  which  it  marked  with  its 
own  recorded  mark  "box  two"  [gj.and  mixed 
the  same  with  about  2,000,000  feet  of  its  own 
logs,  and  shipped  the  same  to  Merrill,  where 
the  same  was  sawed,  and  mingled  with  its 
own  Inmber,  and  piled  in  its  own  lumber 
yard,  so  that  It  was  Impossible  to  separate 
or  distinguish  It;  that  on  the  lltb  of  May, 
1806,  the  Illinois  Oompany  made  the  first  pay- 
ment of  $6,000,  with  interest,  and  inclosed  In 
the  letter  a  list  of  the  lands  which  had  been 
cut  and  those  which  were  still  uncut,  by 
which  it  appeared  (as  the  fact  really  was) 
that  the  lands  in  sections  6  and  18  were  still 
uncut;  that  on  the  27th  of  June  following 
the  Illinois  Company  applied  for  a  60-day  ex- 
tension of  the  time  in  which  to  make  the 
second  payment,  stating  that  only  20  or  26 
per  cent,  of  the  logs  had  been  cut  (which 
was  the  fact),  and  that  the  balance  would 
be  removed  during  the  coming  winter;  that 
an  extension  of  time  was  granted  by  the 
plaintiff  until  September  1,  1896,  by  a  letter 
dated  July  8,  1896,  and  that  between  the 
middle  of  Jnly  and  the  middle  of  September, 
1806,  the  Illinois  Oompany  cut  from  section 
18  logs  amounting  to  nearly  1,000,000  feet; 
that  on  September  21,  1896,  the  Illinois  Oom- 
pany applied  for  further  time  to  make  the 
second  payment,  and  stated  In  its  letter  that 
the  greater  part  of  the  timber  still  remained 
uncut;  that  neither  the  plaintiff  nor  its  offi- 


cers knew  that  any  logs  had  been  cut  during 
the  summer,  and  that  payment  was  not  press- 
ed, but  the  matter  was  allowed  to  run  with- 
out definite  extension  of  time  until  January 
12,  1887,  when  the  Illinois  Company,  being 
insolvent,  made  assignments  for  the  benefit 
of  its  creditors,  both  in  Illinois  and  Wiscon- 
sin; that  the  assignee  of  said  company  paid 
90  per  cent  in  dividends  to  its  creditors,  but 
the  plaintiff  filed  no  claim.  It  further  ap- 
peared ttiat  July  29,  1895,  the  Illinois  Com- 
pany, by  a  written  agreement  sold  the  lum- 
ber then  in  Its  yard  at  Merrill,  together  with 
its  entire  cut  for  the  year,  to  the  defendants, 
the  same  to  be  delivered  in  piles  at  the  yard 
in  Merrill,  and  marked  with  the  defendants' 
name,  as  fast  as  1,000,000  feet  was  sawed 
and  piled;  that  this  contract  was  renewed 
April  27.  1896,  so  as  to  cover  upon  the  same 
terms  the  entire  cut  of  the  mill  in  1896,  and 
pursuant  thereto  substantially  all  of  the  cut 
of  1896  was  delivered  to  the  defendant  aa 
fast  as  It  was  sawed,  and  the  defendants  as- 
sumed control  thereof,  and  made  payments 
from  time  to  time,  the  last  final  payment  be- 
ing made  November  27,  1896;  that  the  de- 
fendants made  no  Inquiry  as  to  the  title  to 
any  of  the  lumber,  and  that  the  last-named 
contract  contained  a  gtiaranty  by  the  Illinois 
Company  that  It  had  good  title,  and  would 
protect  the  same  from  all  claim;  that  the 
defendants  had  no  actual  knowledge  or  no- 
tice, until  making  payment  in  fuU.  of  the 
terms  of  the  contract  between  the  Illinois 
Oompany  and  the  plaintlCf,  and  did  not  know 
that  the  plaintiff  claimed  to  own  the  same, 
or  claimed  any  lien  thereon,— on  the  contrary, 
that  they  bought  and  paid  for  the  same  in 
good  faith;  that  the  defendant  sold  all  of 
said  lumber  which  came  from  the  plaintiff's 
lands,  and  that  the  same  was  of  the  value 
of  $18,000;  that  the  timber  left  standing  up- 
on the  lands  was  taken  possession  of  by  the 
plaintiff  after  the  failure  of  the  Illinois  Com- 
pany, and  sold,  and  the  net  proceeds  npplled 
npon  the  unpaid  contract  with  the  Illinois 
Company,  after  which  application  there  stiU 
remained  due  upon  said  contract  $8,756.28; 
that  no  consent  was  given  by  the  plaintiff 
to  the  sale  of  the  lumber,  either  In  writing 
or  by  parol,  unless  consent  may  be  Inferred 
from  the  facts  stated,  and  that  the  plaintiff 
first  learned  of  the  sale  to  the  defendants 
after  the  failure  of  the  Illinois  Company; 
that  the  plaintiff  took  no  steps  to  mark  the 
logs  in  any  way,  or  to  ascertain  what  the 
Illinois  Company  expected  to  do  with  the 
logs;  that  Mr.  Weyerhauser  knew  that  the 
Illinois  Cktmpany  had  a  mill  at  Merrill  very 
soon  after  the  shipping  of  the  logs  to  Merrill 
commenced,  and  knew  that  logs  were  being 
shipped  there,  but  made  no  Inquiry,  and  testi- 
fies that  he  did  not  care  anything  about 
where  the  logs  went;  that  January  26,  1897, 
the  plaintiff  demanded  from  the  defendants 
the  return  of  the  lumber,  or  the  amount  due 
from  the  Illinois  Company,  which  demand 
was  refused,  and  this  action  brought    These 
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factB  appearing  either  on  the  undisputed  eyl- 
dence  or  hy  the  findings  of  the  court.  Judg- 
ment was  rendered  foe  the  plalntlfT  for  13,- 
766.28,  with  interest  and  costs,  and  the  de- 
fendants appeal. 

Ryan,  Hurley  &  Jones,  for  appellants. 
Olapp  &  Macartney,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  timber  contract  before  us  was  a  con- 
tract for  the  sale  of  an  Interest  In  land.  Its 
terms  are  substantially  identical  with  the 
terms  of  the  contract  Involved  in  the  case 
of  Bent  ▼.  Hoxie,  00  Wis.  625,  64  N.  W.  426. 
Whether  the  interest  in  the  timber  which 
was  secured  to  the  plaintiff  be  technically  a 
reservation  or  an  exception  is  a  question 
of  little  moment.  The  contract  secured  to 
the  plaintltr  a  paramount  title  to  the  timber 
until  the  purchase  price  was  paid,  which 
could  be  enforced  by  replevin  as  against  the 
opposite  party.  These  propositions  are  not 
open  to  doubt  since  the  decision  of  this  court 
in  the  case  of  Lillle  v.  Dunbar,  62  Wis.  1S8, 
22  N.  W.  467,  which  was  followed  by  the 
cases  of  Bent  v.  Hoxie,  supra,  and  Hyland 
V.  Manufacturing  Co.,  92  Wis.  157,  65  N.  W. 
170.  The  Illinois  &  Wisconsin  Company 
doubtless  has  an  interest  in  the  logs  and 
lumber,  bat  It  was  not  a  perfect  title,  but 
rather  a  right  to  acquire  title  by  payment 
of  the  price,  which  right  conld  not  ripen 
into  title  as  against  its  vendor  until  such 
price  was  paid.  Not  having  title  Itself,  It 
could  n'ot  convey  title.  These  general  com- 
mon-law principles  governing  conditional 
sales  of  personal  property  where  title  is  not 
to  pass  until  the  purchase  price  is  paid  are 
supported  by  the  great  weight  of  authority. 
It  is  true  that  In  many  states,  including  our 
own,  statutes  have  l>een  passed  requiting 
the  filing  or  recording  in  some  proper  office 
of  such  conditional  contracts  of  sale,  in  or- 
der to  make  them  valid  as  against  third 
persons  (Rev.  St.  1868,  i  2317),  but,  as  the 
sale  here  was  a  sale  of  an  interest  In  real 
estate.  Instead  of  personal  property,  this 
statute  is  of  no  moment,  save,  perhaps,  that 
it  Impliedly  recognizes  the  existence  of  a 
contrary  rule  at  common  law,  and  also  in- 
dicates legislative  dissatisfaction  with  such 
common-law  rule,  and  the  deliberate  adop- 
tion of  a  radically  different  policy.  In  the 
case  of  HarknesB  v.  Russell,  118  U.  S.  663, 
7  Sup.  a.  51,  30  li.  Ed.  285,  the  subject  of 
such  conditional  sales  and  the  rights  of 
vendor  and  vendee  as  well  as  of  the  vendee's 
creditors  and  transferees  is  learnedly  dis- 
cussed by  Mr.  Justice  Bradley,  and  a  great 
number  of  cases  cited  upon  the  subject  from 
many  states.  The  conclusion  reached  in 
the  opinion  Is  that,  while  there  are  some  de- 
cisions (notably  in  Pennsylvania  and  Illi- 
nois) holding  that  an  execution  creditor  or 
bona  fide  purchaser  of  a  conditional  vendee 
who  Is  clothed  with  possession  and  apparent 


ownership  of  a  chattd  will  be  protected 
against  the  claim  of  the  original  vendor, 
still  that  such  decisions  are  few  in  naml>er 
compared  with  the  overwhelming  number 
which  hold  that,  In  the  absence  of  fraud, 
conditional  sales  are  valid  and  lawful  as 
well  against  third  parties  as  against  par- 
ties to  the  contract  Among  the  states  hold- 
ing to  the  latter  doctrine  he  enumerates 
Massachusetts,  Connecticut  Maine,  New 
Hampshire,  Vermont  New  York,  Ohio,  Indi- 
ana, Michigan,  Missouri,  and  Alabama.  It 
is  to  be  noted  that  so  far  as  the  rights  of 
bona  fide  purchasers  are  concerned,  the  dis- 
cussion was  practically  obiter,  because  the 
purchaser  in  that  cose  had  full  notice  of  the 
rights  and  claims  of  the  vendor  after  he 
had  made  his  purchase  (see  close  of  the 
opinion  in  that  case).  But  the  case  definite- 
ly settles  and  adopts  the  general  principle 
that,  in  the  absence  of  fraud,  an  agreement 
of  conditional  sale  Is  valid  as  well  against 
third  parties  as  against  the  parties  tt>  the 
transaction,  and  that  the  bailee  of  personal 
property  cannot  convey  the  title,  nor  sub- 
ject it  to  execution  for  his  own  debts,  un- 
til the  condition  on  which  the  agreement  to 
sell  has  been  performed.  We  see  no  reason 
to  question  the  correctness  of  the  general 
rule  laid  down  In  that  case;  Indeed,  it  Is 
substantially  -in  accord  with  the  doctrine  of 
this  court  as  announced  in  Lillle  ▼.  Dunbar, 
62  Wis.  198.  22  N.  W.  467;  but  it  in  no  way 
trenches  upon  the  equitable  principles  of  es- 
toppel. If  It  appears  that  the  vendor  under 
the  agreement  of  conditional  sale  has  so 
conducted  himself  In  the  transaction  that  It 
would  be  a  fraud  upon  innocent  third  par- 
ties, who  hhve  purchased  the  property  rely- 
ing on  the  vendee's  apparent  title,  to  allow 
the  vendor  to  assert  his  title  upon  the  prop- 
erty, then  the  vendor  will  be  estopped  from 
asserting  such  title.  We  have  found  no  case 
which  denies  this  general  proposition,  and 
many  of  them  either  expressly  or  Impliedly 
recognize  It.  The  very  case  of  Harkness  t. 
Russell,  so  much  relied  on  here,  recognizes 
It  by  limiting  the  principle  which  it  states 
to  cases  In  which  there  is  "absence  of 
fraud."  The  question  is,  what  facts  will 
constitute  an  estoppel?  It  Is  quite  generally 
held  that  the  mere  giving  of  possession  to 
the  vendee  will  not  raise  an  estoppel.  There 
must  be  something  more  than  this.  But  if 
a  vendor  conditionally  sells  to  a  vendee 
goods,  and  gives  him  the  indicia  of  owner- 
ship, with  the  agreement  express  or  implied, 
that  he  is  to  sell  them  as  his  own,  then 
there  can  be  little  doubt  but  that  the  vendor 
wlU  be  estopped  from  asserting  title  there- 
to as  against  an  innocent  third  person  who 
has  purchased  of  the  vendee  In  ignorance 
of  any  Infirmity  or  reservation  of  title.  This 
becomes  the  case  of  one  who  has  silently 
stood  by  and  allowed  another  to  deal  with 
his  property,  and  sell  it  to  a  third  person, 
who  advances  his  money  In  good  faith.    He 
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has  consented  to  the  sale  as  effectually  as  If 
corporeally  present,  and  will  not  be  beard 
to  retract  bis  consent  to  the  prejudice  of 
blm  who  baa  changed  his  position  relying 
thereon. 

This  principle  is  not  only  well  established 
by  numerous  authorities,  but  some  of  them 
are  from  statutes  which  hold  the  general 
principle  laid  down  in  Harl^ness  t.  Russell. 
Thus,  in  Spooner  ▼.  Cummings,  151  Mass. 
813,23  N.  B.  839,  the  plaintiff  bad  sold  a 
Liorse  to  one  Pope  under  a  conditional  agree- 
ment that  title  should  remain  in  plaintiff 
until  the  horse  was  paid  for,  and  Pope,  with- 
out paying  for  the  horse,  sold  it  to  the  de- 
fendant, who  waa  an  Innocent  purchaser.  It 
was  held  that  evidence  tending  to  show  that, 
according  to  the  course  of  dealing  between 
the  plaintiff  and  Pope,  It  was  expected  that 
Pope  was  to  resell  the  horse,  was  admissible, 
and  that,  if  it  appeared  that  the  plaintiff 
expressly  or  impliedly  authorized  the  sale, 
the  defendant  having  bought  it  in  good  faith 
from  the  apparent  owner,  acquired  a  good 
title  by  estoppel.  So,  in  Lewenberg  t.  Hayes, 
91  Me.  106,  3d  AtL  468,  where  the  plaintiff, 
being  a  merchant,  sold  goods  to  the  defend- 
ant's vendor  (also  a  merchant)  knowing  they 
were  to  be  pat  on  sale.  It  was  held  that  the 
defendant  (an  Innocent  purchaser)  had  a 
right  to  rely  upon  such  apparent  authority, 
and  that  the  plaintiff  was  estopped  from 
asserting  a  claim  that  he  had  not  parted  with 
title  to  the  goods.  So,  also,  In  Wagon  Co. 
V.  Carman,  109  Ind.  31,  9  N.  ist.  707,  it  was 
held  that  a  manufacturer  and  wholesaler  of 
goods,  who  sells  the  same  on  credit,  and  de- 
iivers  them  to  a  retail  dealer  for  the  express 
or  implied  purpose  of  resale,  cannot  reserve 
in  himself  the  title  which  be  can  assert 
against  innocent  purchaser  parties  from  such 
retail  dealer.  To  the  same  effect  are  Fits- 
geraid  v.  Fuller,  19  Hnn,  180;  Devlin  v. 
O'Neill,  6  Daly.  305.  Indeed,  the  proposition 
seems  to  be  so  clearly  within  the  well-un- 
derstood principles  governing  estoppel  Ifi 
pais  that  authorities  upon  the  exact  point 
are  hardly  necessary.  Consult  also,  Leigh 
V.  Bailroad  Co.,  58  Ala.  165;  1  BenJ.  Sales 
(4th  Am.  Ed.,  by  Corbin)  {  448,  p.  412;  Pick- 
ering y.  Busk.  16  East  38. 

But  it  seems  to  have  been  considered  that 
this  question  has  been  settled  adversely  to 
the  defendants'  contention  by  the  case  of 
UlHe  V.  Dunbar,  62  Wis.  198,  22  N.  W.  467. 
That  was  an  action  of  replevin.  The  facts 
appearing  from  the  case  and  briefs  on  file 
were  that  one  Wilcox  had  bought  of  Llllle, 
by  oral  contract  a  quantity  of  standing  tim- 
ber for  $100,  to  be  paid  In  the  future,  with 
the  right  to  remove  the  same,  but  no  condi- 
tion that  title  should  not  pass  until  the  pur- 
chase price  was  paid.  Wilcox  made  a  con- 
tract with  Dunbar  to  cut  and  manufacture 
the  timber  Into  lumber,  and  deliver  it  to 
Dunbar  at  certain  prices,  on  which  contract 
1300  waa  paid  down.    Wilcox  cut  and  manu- 


factured the  logs,  or  a  part  of  them,  into 
lumber,  and  delivered  the  same  to  Dunbar. 
Wilcox  did  not  pay  LllUe  for  the  logs.  LilUe 
claimed  that  before  Dunbar  bad  paid  Wil- 
cox for  the  lumber,  and  while  there  was 
yet  a  considerable  sum  to  come  due,  he  (Lil- 
lie)  notified  Dunbar  of  bis  claim;  but  Dun- 
bar claimed  that  Liilie  simply  inquired  of 
him  if  Wilcox  had  left  $10U  there  for  him 
for  timber  sold.  The  case  was  submitted  to 
the  Jury  on  the  theory  that  it  was  a  sale 
of  personal  property,  and  they  were  charged 
that  the  only  question  was  whether  Dunbar 
received  notice  of  Lillle's  Interest  in  the 
property  at  the  time  of  the  purchase  or  be- 
fore he  paid  for  the  lumber;  and,  if  be  did, 
then  they  were  instructed  that  the  plaintiff 
should  recover,  but  if  not  then  the  defend- 
ant should  have  a  verdict  Upon  this  charge 
the  verdict  was  for  the  plaintiff,  thus,  in 
effect  deciding  that  Dunbar  had  timely  no- 
tice of  LilUe's  rights  in  the  lumber.  The 
answer  in  the  case  consisted  simply  of  an 
admission  of  possession  of  the  lumber  and 
a  denial  of  all  other  allegations  of  the  com- 
plaint There  was  no  issue  of  estoppel 
raised  in  the  case.  Upon  this  state  of  the 
record  the  defendant  appealed,  and  upon  the 
appeal  his  principal  contention  was  that  the 
contract  between  Llllie  and  Wilcox  was  a 
conditional  sale  of  personal  property,  and 
void  as  to  Dunbar,  because  not  filed  as  re- 
quired by  the  statute.  Addressing  itself  to 
this  proposition,  the  court  held  that  it  was 
erroneous,  and  that  the  contract  was  a  con- 
tract for  the  conveyance  of  an  interest  in 
land,  and  hence  not  governed  by  the  law  re- 
quiring the  filing  of  contracts  for  the  con- 
ditional sale  of  personal  property,  overrul- 
ing certain  remarks  made  in  Cadle  v.  Mc- 
Lean, 48  Wis.  636,  4  N.  W.  766,  and  Bunn  v. 
Lumber  Co.,  51  Wte.  876,  8  N.  W.  232.  In 
the  opinion  it  was  said  that  a  purchaser  from 
Wilcox  could  acquire  only  such  rights  as 
Wilcox  actually  had  under  his  contract  with 
LiUle.  This  was  strictly  correct,  as  applied 
to  the  facts  of  that  case;  but  the  fact  that 
title  might  pass  by  estoppel  was  recogniaed 
In  the  opinion,  for  It  was  expressly  stated 
that  if  Llllle  knowingly,  and  without  objec- 
tion, permitted  Wilcox  to  sell  the  property 
to  a  bona  fide  purchaser,  he  would  undoubt- 
edly have  lost  bis  right  to  claim  the  prop- 
erty as  against  such  purchaser.  This  case 
was  followed  by  Wing  v.  Thompson,  78  Wis. 
256,  47  N.  W.  606,  which  was  a  case  involv- 
ing the  rights  of  a  conditional  vendor  of 
standing  timber  against  a  purchaser  from 
the  conditional  vendee,  the  contract  itself  be- 
ing substantially  in  the  same  form  as  the 
one  now  before  us.  In  that  case  the  de- 
fense of  estoppel  was  relied  upon  by  the 
defendants,  and  it  was  said  in  the  opinion 
that  "a  contract  of  this  kind  is  not  favored 
In  the  law,  and  the  right  to  enforce  the  res- 
ervation as  against  a  bona  fide  purchaser 
without  notice  must  be  based  upon  evidence 
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wblcb  shows  that  the  plaintiff  has  not  done 
anything  in  regard  to  such  property  while 
In  the  bands  of  hla  vendee  which  would 
amount  to  a  waiyer  of  his  right,  or  estop  him 
from  asserting  bis  title  against  a  purchaser 
from  his  vendee."  The  following  instruc- 
tion, proposed  by  the  defendant  was  re- 
fused: "In  determining  the  questioi)  of 
waiver  or  license,  the  Jury  are  instructed 
that  the  plaintiff's  permitting  the  logs  to  be 
moved  from  the  town  of  Bayfield  to  the  tovm 
of  Washburn,  and  permitting  the  logs  to  be 
manufactured  into  lumber,  extending  the 
time  of  payment  of  the  last  $3,000,  and  fall- 
ing to  assert  any  claim  to  the  logs  or  lum- 
ber for  more  than  one  year  after  the  last 
note  became  due,  is  evidence  tending  to 
prove  waiver  of  lien,  and  license  and  per- 
mission to  manufacture  into  lumber  and 
sell."  On  the  contrary,  the  court  charged 
that  "the  mere  fact  that  Wing  knew  of  such 
removal  and  sawing  and  piling  at  their  mill, 
and  knew  that  they  intended  to  sell  or  had 
sold  them,  to  be  delivered  on  board  boats, 
some  of  such  lumber  to  defendants,  and  did 
not  object  thereto,  that  would  not  be  a 
waiver  or  abandonment  of  his  lien  upon  all 
the  logs  and  lumber  on  the  docks."  This 
court  said  that:  "Whether  the  facts  stated 
In  this  latter  Instruction  would  be  a  waiver 
of  plaintiff's  claim  of  title  to  the  logs  In 
question  was,  we  think,  a  question  of  fact 
for  the  Jury  to  determine,  and  not  of  law 
for  tbe  court,  and  [the  instmctlon]  was, 
therefore,  erroneous.  The  facts  proved  on 
tbe  trial  clearly  tended  to  establish  the 
claim  of  waiver  and  estoppel,  as  Insisted  by 
the  defendants;  and  the  court  should  have 
submitted  the  same  to  tbe  Jury  without  stat- 
ing that,  as  matter  of  law,  those  things  did 
not  amount  to  a  waiver.  That  courts  uni- 
versally hold  that  the  matters  claimed  to 
have  been  proved  by  tbe  defendants  in  this 
case  are  competent  evidence  on  the  subject 
of  waiver  of  the  rights  of  tiie  plaintiff  re- 
served in  his  contract  will  be  seen  by  ex- 
amination of  tbe  following  cases,  as  well  as 
of  tnany  others  which  might  be  cited:  Pea- 
body  V.  Maguire,  79  Me.  572,  12  AU.  630; 
Manufacturing  Ck>.  v.  Carman,  109  Ind.  31, 
9  N.  E.  707;  BenJ.  Sales  (3d  Am.  Ed.)  {  19, 
pp.  18,  19,  and  cases  cited  in  notes."  This 
opinion  was  written  by  the  same  Justice  who 
wrote  tbe  opinion  of  Lillle  v.  Dunbar,  and 
in  no  part  of  the  opinion  is  there  any  indi- 
cation that  he  considered  that  the  LdlUe  Case 
was  thereby  in  any  way  overruled  or  lim- 
ited. We  conclude,  therefore,  that  there  can 
be°no  question  in  this  state  but  that  a  con- 
ditional vendor  may,  by  his  acts,  be  estopped 
from  asserting  his  title  as  against  a  pur- 
chase of  his  vendee;  and  the  serious  ques- 
tion In  this  case  is  whether  the  facts  show 
such  an  estoppel  Bardon  v.  McCall  (Wis.) 
84  N.  W.  168.  Tbe  simple  principle  Is  that 
If  the  conditional  vendor,  having  given  the 
▼ends*  possession,  and  apparent  authority  to 


sell  the  property,  either  expressly  w  Im- 
pliedly consent  to  such  sale  by  his  vendee, 
he  will  be  estopped  from  asserting  his  rigbts 
to  the  Injury  of  a  purchaser  who  bought  in 
the  ordinary  course  of  business,  and  paid  for 
the  property  without  notice. 

Do  the  facts  proven  bring  tbe  plaintiff 
within  this  principle?  In  order  to  properly 
answer  this  question,  a  brief  review  of  the 
main  facts  will  be  useful.  The  plaintiff's 
president,  Mr.  Weyerhauser,  transacted  ail  of 
the  business  on  the  part  of  tbe  plaintiff.  In 
November,  1885,  the  Illinois  &  Wisconsin 
Lumber  Company  was  engaged  in  the  logging 
and  lumbering  business,  having  pine  lands  in 
Ldncoln  county,  and  a  mill  at  Merrill,  and  an 
office  in  Chicago.  AU  these  facts  Mr.  Weyer- 
hauser knew  at  the  time  the  negotiatloas 
commenced,  except  that  he  said  that  be  did 
not  know  where  their  mill  was,  but  admits 
that  he  learned  that  it  was  at  Merrill  after 
they  began  to  cut  logs.  In  November,  1885, 
knowing  that  the  Illinois  Company  was  man- 
ufacturing and  selling  lumber,  he  orally  ne- 
gotiated the  sale  of  the  logs  in  question  to 
them.  He  was  informed  that  they  were  to 
cut  the  timber  right  away,  and  get  it  out 
with  other  timber  which  they  had  In  the 
vicinity.  Unquestionably  he  knew  that  it 
was  the  intention  to  manufacture  and  sell  the 
lumber  when  manufactured,  because  that  was 
their  business,  and  any  other  conclusion 
would  be  absurd,  and  an  Imputation  upon  his 
business  sagacity.  Knowing  these  facts,  he 
took  absolutely  no  measures  to  preserve  any- 
where any  indication  that  the  title  to  the 
logs  remained  In  the  plaintiff.  He  caused  no 
mark  to  be  put  upon  them,  and,  on  the  con- 
trary, tacitly  acquiesced  In  allowing  the  Illi- 
nois Company  to  mark  them  with  their  own 
mark,  and  this  while  knowing  that  they  were 
to  be  mixed  indiscriminately  with  the  other 
logs  of  tbe  Illinois  Company.  Knowing  or 
having  every  reason  to  believe  that  they  were 
to  be  manufactured  into  lumber,  he  took  no 
measures  to  see  that  the  lumber  was  marked 
In  any  way  so  as  to  distinguish  It,  or  even 
piled  by  Itself,  but  tacitly  allowed  it  to  be 
mixed  with  other  lumber,  so  that  its  Identity 
was  lost.  It  will  hardly  avail  to  say  that  he 
had  no  actual  knowledge  of  what  was  done 
with  the  logs  after  they  were  cut,  or  that  he 
did  not  know  or  care  where  they  were  going 
to,  as  he  testifies  In  effect.  Knowing  that  his 
logs  were  going  into  hands  of  manufacturers 
and  dealers,  it  was  clearly  his  duty  to  appre- 
hend that  In  all  human  probability  they  were 
to  be  cut  up  and  sold;  and  tbe  fact  that  he 
turned  bis  back  and  closed  his  eyes  to  the 
further  proceedings  will  not  excuse  the  fail- 
ure to  exercise  those  ordinary  and  obvious 
precautions,  which  would  suggest  themselves 
to  any  mind,  not  only. as  a  measure  of  safety 
to  himself,  but  as  means  of  preventing  In- 
Jury  to  others.  In  effect,  the  conclnslon  can- 
not be  escaped  that  he  sold  to  a  manufacturer 
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be  manufactured  and  sold,  and  which  \raa 
within  the  ordinary  husiness  of  the  dealer 
to  sell.  He  gave  Immediate  possession,  and 
allowed  that  possession  to  be  accepted  with 
all  the  indicia  of  title  and  apparent  right  to 
Bell;  and  we  tbinlc  that  when,  as  appears  in 
this  case,  the  property  has  been  sold  in  the 
ordinary  course  of  business  to  a  purchaser 
"Without  notice  of  the  plaintiff's  claim,  and 
who  has  paid  the  full  purchase  price  before 
receiving  any  notice  thereof,  the  principle 
that  the  plalntitf  is  estopped  from  asserting 
Its  claim  must  apply. 

The  extensions  of  time  for  the  payment  of 
the  last  half  of  the  purchase  money  are  also 
facts  which  have  a  bearing  on  the  question. 
The  last  payment  was  to  be  made  July  1, 
1S96,  but  it  was  extended  until  September  1st. 
At  this  time  application  was  made  for  fur- 
ther extension,  and  it  was  granted  by  for- 
bearance of  any  attempt  to  collect  until  after 
the  failure  In  January,  1887.  At  the  time 
of  application  for  the  last  extension  It  ap- 
pears also  that  the  plaintlfF  had  express  no- 
tice that  the  Illinois  Company  was  actively 
engaged  in  selling  Its  lumber.  In  the  letter 
of  September  2lBt  the  Illinois  Company  said, 
"The  exceeding  stringency  in  the  money  mar- 
ket has  operated  to  compel  us  to  carry  and 
malce  extensions  to  parties  owing  us,  and  al- 
so to  prevent  our  realizing  on  paper  which 
we  are  tailing  for  the  sale  of  stock."  Here, 
if  never  before,  actual  knowledge  of  the  facts 
titat  the  Illinois  Company  was  engaged  in 
the  business  of  selling  lumber  was  brought 
home  to  the  plaintiff,  and  yet  not  only  were 
Bo  steps  taken  to  ascertain  the  situation  or 
glTe  notice  of  the  plaintiff's  rights  or  claims, 
but  forbearance  was  given  for  nearly  four 
months,  during  which  time  the  defendant 
paid  a  large  part  of  the  purchase  money  In 
Ignorance  of  any  adverse  claim.  It  is  true 
that  the  Illinois  Company  stated  in  a  letter 
of  June  27,  1896,  that  they  would  not  remove 
the  balance  of  the  timber  until  the  coming 
winter,  and  that  a  million  feet  was  in  fact 
cut  in  July  and  August,  but  we  cannot  regard 
this  promise  as  excusing  the  plaintiff's  lack 
of  diligence.  Summer  logg^lng  is  not  infre- 
quent, and  It  remained  within  the  power  of 
the  Illinois  Company  under  its  contract  to 
cut  and  manufacture  at  any  time.  The 
means  of  knowledge  as  to  the  actual  fact 
were  at  hand.  Good  faith  towards  others,  as 
well  as  due  regard  for  its  own  rights,  called 
for  knowledge,  or  an  attempt  to  acquire 
knowledge,  instead  of  a  studied  endeavor  to 
remain  ignorant 

Under  the  facts  shown,  we  think  the  court 
should  have  found  as  a  fact  that  the  plaintiff 
was  estopped  from  asserting  its  title.  Had 
the  case  been  tried  before  a  jury,  the  ques- 
tion would  have  been  one  for  the  Jury  un- 
der prot>er  Instructions,  as  held  In  Wing  ▼. 
Thompson,  supra.  Judgment  reversed,  and 
action  remanded,  with  directions  to  render 
Judgment  for  the  defendants  dismissing  the 
complaint 


SHEPPABD  ▼.  HOSENKRANS. 

<Sttpreme  Court  of  Wisconsin.     Feb.  1.  1901.) 

LANDLORD  AND  TENANT— LEASE-OPTION  TO 
CONTINUE  —  COMPLIANCE  —  STATUTE  OP 
FRAUDS— INSTRUCTIONS— GENERAL  EXCEP- 
TIONS. 

1.  Where  a  lease  contained  an  option  that 
the  same  could  be  continued  by  serving  a  writ- 
ten notice  on  the  lessor  to  tliat  effect  a  specified 
time  befoie  its  expiration,  and  such  notice, 
signed  by  an  agent  whose  authority  was  not  in 
writing,  was  served,  a  continued  holding  of 
the  premises  after  the  lease  expired  was  under 
the  lease,  and  not  under  the  notice,  and  hence 
the  statute  of  frauds  did  not  apply. 

2.  Where  premises  were  occupied  for  19 
months  under  a  written  lease  providing  that  the 
lessee  should  have  the  option  of  continuing 
the  lease  for  4  years  longer  it  notice  of  such 
Intention  was  served  on  the  lessor  90  days  be- 
fore the  lease  expired,  a  notice  to  continue  the 
lease  served  on  the  lessor  fiS  days  before  the 
expiration  of  the  lease,  and  a  continued  occu- 
pation of  the  premises  without  objection  after 
the  lease  expired,  was  a  sufiBcient  waiver  of 
the  stipulated  condition  to  continue  the  opera- 
tion of  the  lease. 

3.  A  general  exception  to  the  charge  to  the 
jury  which  did  not  state  the  parts  relied  on  as 
error  was  insufficient' to  present  the  question 
of  the  correctness  of  any  single  proposition 
contained  therein,  where  there  were  more  than 
two  distinct  propositions,  some  of  which  were 
correct;  and  nence  the  court  would  not  consid- 
er the  error  of  charging  the  legal  effect  of  an 
answer  to  a  special  question  submitted  to  the 
jury. 

Appeal  fr<Hn  circuit  court,  Milwaukee 
county;   D.  H.  Johnson,  Judge. 

Action  by  Robert  D.  Sheppard  against 
Omar  L.  Bosenkrans.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  to  recover  certain  in- 
stallments of  rent  under  a  written  lease. 
The  action  was  tried  by  a  jury,  and  it  ap- 
peared, among  other  things,  upon  the  trial, 
that  on  the  25th  of  September,  1804,  one 
Jacob  Well,  of  Chicago,  111.,  and  the  defend- 
ant, O.  L.  Rosenkrans,  entered  into  a  writ- 
ten lease,  which  was  signed  and  sealed  by 
both  of  them,  by  the  terms  of  which  Weil 
leased  to  Rosenkrans  room  No.  200  in  a  build- 
ing known  as  the  "Garden  City  Block,"  in 
the  city  of  Chicago.  111.,  "from  the  first  day 
of  October.  1894,  to  the  30th  day  of  April, 
1896,  with  the  privilege  of  four  years  more 
at  the  rate  of  $40.00  per  month  for  the  first 
year,  and  $50.00  per  month  for  the  remain- 
ing three  years,  by  giving  ninety  days'  no- 
tice before  the  1st  day  of  May,  1806,  for 
the  sum  of  seven  hundred  and  sixty  dollars, 
payable  in  monthly  Installments  of  forty 
dollars  in  advance  on  the  first  day  of  each 
and  every  month  during  the  term  of  this 
lease,  at  the  ofiSce  of  Jacob  Well  &  Co.,  in 
Cailcago,  111."  The  defendant,  Rosenkrans, 
went  Into  possession  of  the  premises,  and 
used  the  same  for  the  transaction  of  a  jew- 
elry business,  and  paid  the  rent  in  monthly 
installments,  as  provided  by  the  terms  of 
the  lease.  On  the  Ist  day  of  March,  1800, 
It  appears  that  a  corporation   called   the 
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Weber  Jewelry  Company  succeeded  to  the 
business  of  Mr.  Rosenkrans,  and  occupied 
the  premises  until  the  Ist  day  of  August, 
1887.  Mr.  Rosenkrans  seemed  to  have  been 
the  manager  of  the  business  of  the  Weber 
Jewelry  Company,  and  largely  interested 
therein,  and  kept  the  bank  account  thereof 
In  his  own  name.  The  Weber  Jewelry  Com- 
pany paid  rent  for  the  premises  at  $40  per 
month  up  to  the  1st  day  of  May,  1807,  and 
at  $50  per  month  for  the  months  of  May, 
June,  and  July,  1897.  On  the  3d  of  March, 
1886,  the  following  written  notice  was  deliv- 
ered by  one  J.  H.  Weber  to  Joseph  S.  Mey- 
ers, at  Chicago,  111.,  who  was  a  member  of 
the  firm  of  Jacob  Well  &  Co.,  and  was  the 
agent  of  Mr.  Well  In  this  transaction:  "Chi- 
cago, March  3rd,  1886.  Jacob  Well,  Esq.— 
Dear  Sir:  This  Is  to  notify  you  that  I  will 
continue  the  lease  of  room  206  In  Garden 
City  Block  as  per  stipulation  In  said  lease. 
Yours,  Tery  truly,  O.  L.  Rosenkrans,  by  J. 
H.  Weber."  J.  H.  Weber  was  a  member 
of  the  corporation  known  as  the  Weber  Jew- 
elry Company,  and  waEj  the  cashier  and  gen- 
eral clerk  thereof,  and  testified  that  he  gave 
this  notice  by  direction  and  authority  of  Mr. 
Rosenkrans;  but  the  defendant  denied  that 
be  had  authorized  the  giving  of  any  such 
notice.  On  the  28th  day  of  May,  1887,  Jacob 
Well  assigned  the  lease  In  question  to  the 
plaintiff,  R.  D.  Sheppard,  by  written  assign- 
ment Indorsed  upon  the  lease  as  follows: 
"In  consideration  of  one  dollar  to  me  in 
band  paid,  I  hereby  transfer,  assign,  and 
set  over  to  R.  D.  Sheppard  ^d  assigns  my 
Interest  In  the  within  lease,  and  the  rent 
thereby  secured.  Witness  my  hand  and  seal 
this  28th  day  of  May,  1807.  Jacob  Well. 
[Seal.]"  Jacob  Well  died  December  17, 
1807.  The  following  special  verdict  was 
rendered  by  the  Jury:  "(1)  Did  Jacob  Well, 
then  In  bis  lifetime,  but  since  deceased,  and 
the  defendant,  O.  L.  Rosenkrans,  make  and 
enter  into  the  lease  In  evidence,  dated  Sep- 
tember 25,  18947  [By  direction  of  the  court:] 
They  did.  (2)  Did  the  defendant  during  the 
ninety  days  prior  to  May  1,  1886,  to  wit, 
on  the  3d  day  of  March,  1896,  serve  or  cause 
to  be  served  upon  the  agent  of  the  then 
owner  of  the  demised  premises  a  notice  that 
he,  the  defendant,  would  continue  In  the 
possession  of  said  premises  under  said  lease, 
and  the  provision  therein  for  the  renewal 
thereof,  four  years  after  the  expiration  of 
the  original  lease,  to  wit,  April  30,  18967 
Yes.  (3)  Was  the  said  lease  duly  assigned 
by  the  lessor,  Jacob  Well,  then  In  his  life- 
time, but  since  deceased,  to  the  plaintiff  In 
this  action,  Robert  D.  Sheppard,  May  28, 
18977  Yes.  (4)  Did  the  defendant  vacate 
said  premises  July  31,  18977  Yes.  (5)  Did 
the  plaintiff  obtain  a  new  tenant  for  said 
premises  May  1,  1898?  Yes.  (6)  Before  ob- 
taining said  tenant,  did  the  plaintiff  use 
reasonable  diligence  to  rent  the  said  prem- 
ises for  the  best  price  that  could  be  ob- 
tained?   Yes.    (7)  Were   said  premises  va- 


cant during  nine  months?  Yes.  (7%)  Aft- 
er the  alleged  renewal  of  the  lease,  dovra 
to  the  time  when  said  premises  were  vacat- 
ed, did  the  defendant  occupy  said  premises 
under  said  lease,  or  were  said  premises 
occupied  by  the  Weber  Jewelry  Company 
under  some  arrangement  or  bargain  made 
by  them  with  Jacob  Well,  since  deceased? 
O.  L.  Rosenkrans  occupied  premises  under 
said  lease.  (8)  Did  the  new  tenant  for  said 
premises  pay  to  the  plaintiff  rent  for  said 
premises  at  the  rate  of  $35  per  month  from 
his  entry  therein  down  to  the  time  of  tbe 
commencement  of  this  suit,  January  3,  18O0. 
and  was  $35  a  month  the  highest  rent  that 
the  plaintiff  could  obtain  therefor?  Yes. 
(0)  If  the  court  should  be  of  the  opinion 
that  the  plaintiff  Is  entitled  to  Judgment, 
In  what  sum  do  you  assess  his  damages? 
$616.52."  Judgment  for  the  plaintiff  was 
rendered  upon  the  verdict,  and  the  defend- 
ant appeals. 

Blatchley  &  Burke,  for  appellant    O'Con- 
nor, Hammel  &  Schmitz,  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts*. 
The  lease  In  question  was  an  Illinois  contract, 
and  the  appellant's  main  contentions  are 
based  upon  the  provisions  of  that  part  of  the 
statute  of  frauds  of  IlUnoia  relating  to  con- 
tracts concerning  lands  or  Interests  therein 
which  reads  as  follows:  "No  action  shall  be 
brought  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  lands,  tenements  or  here- 
ditaments, or  any  Interest  In  or  concerning 
them,  for  a  longer  time  than  one  year,  un- 
less such  contract  or  some  memorandum  or 
note  thereof  shall  be  In  writing,  and  signed 
by  the  party  to  be  charged  therewith  or  some 
person  thereunto  by  him  lawfully  authorized 
in  writing  signed  by  such  party."  Section 
2,  c.  58,  Starr  &  a  Ann.  St.  RL  1886.  The 
appellant's  argument  Is  that  the  occupation 
of  the  premises  after  April  30,  1S8C,  must  be 
a  holding  under  tbe  notice  of  election  to  hold 
for  the  additional  term,  and  that  such  notice 
having  been  given  by  an  agent  whose  author- 
ity. If  any,  was  not  In  writing  signed  by 
Rosenkrans,  it  follows  that  the  notice  was 
inadmissible  In  evidence,  and  Ineffective  even 
If  admitted.  The  conclusive  answer  to  this 
contention,  as  well  as  to  the  minor  conten- 
tions founded  on  the  statute  referred  to,  is 
that.  If  the  option  provided  for  in  the  lease 
was  exercised,  the  lease  became  a  lease  for 
both  the  original  and  the  extended  terms, 
and  hence  the  holding  was  under  the  original 
lease,  and  not  under  the  notice.  As  said  in 
1  McAdam,  Landl.  &  Ten.  (3d  Ed.)  p.  160: 
"A  lease  for  one  year,  or  three  additional 
years  if  the  lessee  elect,  is  of  Itself  a  lease 
for  four  years.  If  the  lessee  elect  to  continue 
It  beyond  the  first  year.  This  is  so  because, 
if  the  tenant  makes  the  election,  he  still  holds 
under  the  original  demise;  there  Is  no  fur- 
ther act  to  be  done  by  the  lessor."  The  stip- 
ulation was  not  to  "renew"  <x  "extend"  the 
iigitizcd  by 
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lease,  which  stlpnlatlon  would  reqtilre  the 
making  of  a  new  lease  (Kollock  v.  Scribner, 
98  Wis.  104.  73  N.  W.  T70),  but  It  was  a  stipu- 
lation that  by  the  giving  of  a  certain  notice 
the  lease  itself  should  cover  an  additional 
four  years.  It  was  an  unconditional  lease 
for  the  period  expiring  April  30,  1896,  and  a 
conditional  lease  for  four  years  thereafter. 
The  condition  was  the  giving  of  a  certain 
notice  by  the  leasee,  but  it  might  Just  as  well 
bave  been  the  happening  of  an  event  over 
-which  neither  party  bad  control,  such  as  the 
death  of  a  person  or  the  falling  of  a  tree. 
When  such  required  events  happened,  the 
condition  was  satisfied,  and  the  lease  became 
a  lease  for  the  additional  period  by  its  own 
terms.  The  act  of  the  lessee  In  giving  the 
notice  was  not  the  making  of  an  agreement, 
but  the  performance  of  a  condition  upon 
vrblcb  the  previously  made  agreement  de- 
pends. So  the  statute  referred  to  does  not 
apply  to  the  notice  of  the  exercise  of  the  op- 
tion or  privilege,  and  the  authority  of  the 
agent  to  make  Jt  Is  not  required  to  be  In 
writing.  But  It  Is  said  that  the  notice  was 
not  given  80  days  before  the  SOtb  day  of 
April,  1896,  and  hence  that  the  condition 
never  was  in  fact  performed.  This  objec- 
tion, however.  Is  met  by  the  fact  that  the  no- 
tice was  given  and  accepted  vrithout  objec- 
tion on  the  score  of  time.  There  are  few 
cases  where  the  time  within  which  an  act  is 
required  to  be  done  may  not  be  waived  by 
the  parties  where  the  rights  of  others  are 
not  affected,  and  the  facts  in  the  present 
case  show  an  undoubted  waiver  by  accept- 
ance and  action  upon  the  notice  without  ob- 
jection. An  exception  to  a  portion  of  the 
charge  requires  notice. 

In  charging  the  jury  upon  Interrogatory 
71^  the  trial  Judge  gave  an  Instruction  cover- 
ing nearly  a  page  and  a  half  of  the  printed 
case.  The  first  part  of  the  instruction,  near- 
ly a  page  In  length,  was  substantially  a  cor- 
rect statement  of  the  considerations  which 
the  Jivy  might  take  into  account  In  answer- 
ing the  question.  Then  followed,  however, 
this  danse:  "Although  it  Is  not  my  duty  to 
tell  you  the  effect  of  your  answer,  I  may 
state  that,  if  you  answer  that  It  was  occu- 
pied by  the  Weber  Jewelry  Company  under 
an  arrangement  or  bargain  made  with  Mr. 
Well,  it  will  relieve  Mr.  Rosenkrans  of  any 
liability,  l)ecaase  the  occupation  which  con- 
tinned  after  the  renewal  of  this  lease  was 
all  paid  for."  The  defendant  excepted  to 
the  entire  Instruction.  The  court  undoubted- 
ly committed  error  In  stating  to  the  Jury  the 
legal  effect  of  their  answer  to  th»  question 
upon  the  rights  of  the  parties,  under  bjmer- 
ons  recent  decisions  of  this  court;  and,  bad 
exception  been  taken  specifically  to  this  part 
of  the  charge,  we  should  feel  obliged  to  re- 
verse the  case.  The  rule  is  familiar,  how- 
ever, that  an  omnibus  exception  which  in- 
cludes two  or  more  distinct  propositions, 
some  of  which  are  correct,  Is  insufflcient  to 
present  the  questlMi  as  to  the  correctness  ot 


any  one  of  the  propositions  singly,  and  nn- 
der  this  role  we  cannot  consider  tbe  excep- 
tion. 

Other  minor  errors  are  assigned,  but  we 
find  no  merit  in  them,  and  they  do  not  re- 
quire specific  treatment    Judgment  affirmed. 


DA  VIES  V.  DAVIE8. 
(Supreme  CSourt  of  Wisconsin.     Feb.  1,  1901.) 

WILLS-INSTRUCTION— TRUSTS  —  BENEFICIAL 
INTEREST— INTENTION. 
A  will  drawn  by  a  testator  left  all  bis  es- 
tate to  his  widow,  in  trust  for  the  maintenance 
and  education  of  his  child  or  children,  and  pro- 
vided that  on  the  attainment  of  bis  profession- 
al degree  by  the  child  the  widow  should  assign 
such  child  property  within  the  limits  of  her 
ability  to  relinquish  "from  her  estate,"  and,  if 
there  were  after-born  children,  on  their  attain- 
ing majority  or  mariying  she  was  to  assign 
property  to  them  within  her  ability.  The  rela- 
tions of  the  testator  and  bis  widow  had  always 
been  cordial,  be  having  the  fullest  confidence 
in  her,  and  having  appointed  her  executrix, 
and  guardian  of  the  children.  Eeld  that,  con- 
sidering the  circumstances,  and  the  fact  that 
testator,  though  educated,  was  a  layman,  and 
might  easily  have  been  ignorant  of  the  tech- 
nical meaning  ot  the  words  "in  trust,"  the  in- 
tention must  have  l>een  to  give  the  widow  a 
beneficial  interest. 

Appeal  from  circuit  court,  Dane  county: 
Robert  G.  ISiebecker,  Judge. 

Proceedings  by  Olive  M.  Davies,  execu- 
trix, against  John  E.  Davies,  impleaded  with 
another.  From  a  decree  In  plaintifTs  favor, 
defendant  John  E.  Davies  appeals.    Affirmed. 

This  is  an  action  for  the  construction  of 
a  wIlL  On  the  22d  of  January,  1900,  Dr. 
John  E.  Davies,  for  many  years  a  professor 
in  the  University  of  Wisconsin,  residing  in 
the  city  of  Madison,  Wis.,  died  testate,  leav- 
ing a  widow,  Olive  M.  Davies,  and  one  child, 
the  appellant,  John  E.  Davies,  8  years  of  age. 
He  left  real  and  personal  property  to  the 
value  of  about  $21,000,  of  which  his  home- 
stead in  Madison,  valued  at  $8,000,  was  a 
part.  The  widow  had  no  separate  estate  or 
means  of  support  of  any  kind.  The  relations 
between  the  widow  and  the  deceased  had 
always  been  cordial.  The  will  was  In  Dr. 
Davies'  own  handwriting,  and  was  made  July 
22,  1898,  while  he  was  away  from  home,  and 
was  as  follows:  "Last  will  and  testament  of 
John  E.  Davies,  of  the  city  of  Madison,  Dane 
county,  Wisconsin,  made  on  the  22d  day  of 
July,  1898.  I  hereby  publish  and  declare  my 
last  will  and  testament  as  follows:  I  give 
and  bequeath  to  Olive  Merrill  Davies,  my 
lawful  wife,  to  hold  In  trust  for  my  Infant 
son,  John  E.  Davies,  Jr.,  and  such  other 
parties  as  may  be  named  in  this  will,  all 
my  property  of  every  description  in  Wiscon- 
sin, IQinois,  Dakota,  and  other  states,  to- 
gether with  all  moneys  in  bank,  mortgages, 
or  other  securities  in  my  possession,  or  that 
of  others  for  me,  at  the  time  of  my  decease. 
I  hereby  appoint  my  wife,  Olive  Merrill  Da- 
vies, of  Madison,  Wisconsin,  county  of  Dane, 
as  the  executor  of  this,  my  last  will  and  tes- 


202 


85  XOKTUWKSTEUX  UErORTEH. 


(Wis. 


cament,  and  trustee  for  the  parposes  berein- 
iMfore  named,  without  bonds,  nnless  the 
court  shall  otherwise  order.  I  hereby  devise, 
aa  aforesaid,  all  and  singular  my  real  estate, 
including  homestead,  wherever  situated,  to- 
gether with  all  other  properties  of  which  I 
am  possessed  at  the  time  of  my  decease,  per- 
sonal as  well  as  otherwise,  to' my  said  exec- 
utor and  trustee.  In  trust  for  the  following 
uses  and  purposes,  to  wit:  I  direct  my  said 
executor  and  trustee  to  provide  for  the  care 
and  maintenance  and  education  of  my  son, 
John  E.  Davles,  Jr., '  together  with  any  other 
-children  of  whom  she  and  I  may  be  possessed 
At  the  time  of  my  decease,  not  including 
Oara  May  Davles,  an  adopted,  but  not  legal- 
ly adopted,  child  of  my  former  wife.  I  also 
direct  that  she  assign  to  him  on  the  attain- 
ment of  bis  professional  degree,  whether  it 
be  medicine,  law,  science,  or  art,  such  sum, 
out  of  the  proceeds  of  the  sale  of  any  real 
«state  then  In  her  possession,  as,  in  ber 
Judgment,  may  be  of  help  to  him  in  starting 
upon  the  practice  of  his  profession,  and  at  the 
eame  time  within  the  limits  of  her  ability 
to  relinQuish  from  her  estate  without  detri- 
fnent  to  the  other  children  of  whom  she  and 
I  may  hereafter  become  possessed.  And  In 
-case  of  these  other  children  she  may,  at  the 
■time  of  their  majority,  or  in  case  of  their  mar- 
riage, assign  to  them  such  parts  of  my  estate 
or  the  proceeds  thereof  as  she  may  deem 
needful  and  expedient  for  them  to  have,  and 
within  her  ability  to  rellnqnisb.  I  hereby 
nominate  and  appoint  my  wife,  Olive  Mer- 
rill Davles,  the  executor  of  this,  my  last 
will  and  testament,  to  be  the  proper  ijerson 
to  compound,  compromise^  and  settle  any 
•daim,  bill,  or  demand  which  may  be  against 
or  in  favor  of  my  said  estate,  and  to  attend 
to  the  payment  of  my  Just  debts  and  funeral 
expenses.  I  hereby  commit  the  guardlan- 
•ehip  of  all  my  children  until  they  shall  re- 
•spectively  attain  tiie  age  of  twenty-one  years 
unto  my  said  wife  during  her  life,  if  she 
shall  so  long  continue  my  widow;  and  from 
and  after  decease  or  second  marriage  unto 
«uch  trusty  and  esteemed  friend  or  relative 
as  she  may  decide  to  be  fit  to  be  such  guard- 
ian of  my  children.  I  also  commit  to  my  said 
wife,  Olive  Merrill  Davies,  the  guardianship 
of  my  aged  mother  whenever  it  may  be  nec- 
essary for  her  to  have  the  caxe  of  a  guardian. 
In  case  my  widow,  Olive  Merrill  Davles,  mar- 
ries again,  she  shall  see  that  the  provisions  of 
this  will  are  faithfully  carried  out;  and  in 
no  case  shall  the  property  herein  alluded  to, 
all  or  in  part,  be  in  any  wise  subject  to  the 
■use  or  control,  even  temporarily,  of  her  hus- 
band, for  any  purpose  whatever,  but  shall 
be  completely  and  entirely  for  the  purposes 
hereinbefore  mentioned."  This  will  was 
-duly  probated  in  March,  1900,  and  the  widow, 
•Olive  M.  Davles,  duly  qualified  as  executrix, 
and  thereafter  commenced  this  action  in  the 
circuit  court  in  her  capacity  as  executrix 
against  herself  individually  and  her  son  for 
ihe  construction  of  the  will.     The  circuit 


court  after  finding  the  facts  as  above  stated, 
held  that  by  the  terms  of  the  will  the  testa- 
tor bequeathed  to  his  widow  both  the  legal 
estate  and  the  benetlcial  interest  in  and  to 
all  his  property,  subject  only  to  the  trust 
or  bunieu  imposed  thereon  for  the  benefit  of 
the  said  John  E.  Davies,  oud  that,  subject 
to  that  burden,  the  widow  is  to  receive,  use, 
and  disburse  the  income  of  the  pr<%)erty  of 
the  deceased  as  ber  liest  Interests  and  those 
of  John  E.  Davies  demand;  that  the  interest 
of  John  X3.  Davies,  the  son,  In  the  property, 
is  that  of  a  cestui  que  trust  of  the  trust 
imposed  upon  the  devise  or  bequest  of  tbe 
property  to  the  said  Olive  M.  Davies.  Judg- 
ment being  rendered  in  accordance  with  thU 
finding,  John  E.  Davies,  by  bis  guardian  ad 
litem,  appeals. 

Rufns  B.  Smitli,  for  appellant.  Jones  & 
Stevens,  for  respondent  widow.  Buell  & 
Hanks,  for  respondent  executrix. 

WINSLOW,  J.  (after  stating  the  facts).  In 
construing  a  will,  '"the  intejition  of  the  tes- 
tator is  tbe  thing  to  be  sought,  and  that 
when  found  satisfactorily  evidenced  by  tbe 
instrument  as  a  whole,  is  to  govern,  notwith- 
standing any  tedmical  or  literal  meaning  ot 
particular  clauses  to  the  contrary."  Yeam- 
shaw's  Appeal.  25  Wis.  21.  A  construction 
which  gives  effect  to  the  will,  and  prevents 
either  total  or  partial  Intestacy,  is  to  be  pre- 
ferred. Lovass  r.  Olson,  92  Wis.  616,  07  N. 
W.  607.  The  circumstances  surroundlne  the 
testator  at  the  time  of  execution— such  as  the 
condition  of  his  family,  and  his  relations  to 
his  relatives,  and  the  amount  and  character 
of  his  property— should  be  taken  into  con- 
sfderation,  so  that  the  interpreter  may  be 
placed  as  nearly  as  possible  in  the  position 
occupied  by  the  testator.  Blake  v.  Hawkins. 
98  U.  8.  315,  25  L.  Ed.  139.  In  view  of  these 
well-settled  rules  the  will  of  Dr.  Davlea  Is  to 
be  construed.  The  circumstances  surround- 
ing the  execution  of  the  will  may  be  briefly 
stated.  The  will  was  not  drawn  by  a  lawyer, 
but  by  Dr.  Davies  himself,  who  had  devoted 
himself  for  well-nigh  his  entire  life  to  edu- 
cational work.  He  was  possessed  of  a  slen- 
der property,  more  than  one-third  of  which 
was  composed  of  his  homestead,  which  was 
necessarily  unproductive.  His  wife  had  no 
property  of  her  own,  and  had  no  expectation 
of  acquiring  any  separate  property,  but  was 
dependent  upon  him.  The  relations  between 
the  testator  and  his  wife  were  cordial,  a  fact 
which  appears  by  testimony  as  well  as  from 
the  terms  of  tbe  will  itself.  The  will  also 
demonstrates  that  the  testator  had  full  con- 
fidence in  his  wife's  discretion  and  business 
ability.  He  had  but  one  child,  a  son  of  ten- 
der years,  and  no  one  apparently  dependent 
upon  him  except  his  wife  and  this  child.  All 
natural  inferences  would  be  that  he  must 
have  intended  to  provide  aa  far  as  possible 
for  the  wants  of  both  the  mother  and  child. 
Bearing  these  circumstances  in  mind,  we  can 
entertain  no  reasonable  doubt  that  the  trial 
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court  properly  construed  the  will.  It  is  cer- 
tainly true  that  there  are  no  appropriate 
-words  In  the  will  which  glye  a  beneficial  es- 
tate In  the  property  to  the  wife.  The  devise 
Is  to  her,  "to  hold  In  trust  for  my  infant 
«on,"  and,  again,  "I  hereby  devise  as  afore- 
said" all  my  property  "to  my  said  executor 
and  trustee  In  trust  for"  the  education,  main- 
tenance, etc.,  of  my  infant  son.  The  words 
"in  trust  for"  are  technical  words,  and.  If  to 
be  construed  In  a  technical  sense,  would  con- 
vey no  beneficial  estate  to  the  wife.  Ebul 
these  words  been  used  by  a  trained  lawyer, 
the  argument  that  they  must  receive  their 
true  technical  meaning  would  he  strong;  bnt 
bere  the  fact  that  they  were  used  by  a  lay- 
man, albeit  an  educated  man,  Is  of  great  im- 
portance. The  word  "trust,"  In  Its  popular 
sense,  covers  many  things  besides  the  legal 
and  technical  trust  A  layman  using  the 
word  might  easily  suppose  that  he  was  sim- 
ply expressing  thereby  his  belief  or  trust 
tbat  the  devisee  would  carry  out  his  wishes; 
that  in  saying  that  he  gave  his  property  to 
bU  wife  "In  trust"  to  carry  out  his  expressed 
wishes  as  to  the  education  and  maintenance 
of  bis  children  he  was  making  an  absolute 
sift  to  her  of  the  property,  trusting  that  she 
would  faithfully  carry  out  those  wishes,— In 
other  words,  that  the  property  was  to  be 
hers,  simply  burdened  with  the  execution  of 
bis  expressed  desires.  Turning  to  other 
parts  of  the  will,  we  are  convinced  that  such 
was  Dr.  Davles'  intention.  After  providing 
for  the  education  and  maintenance  of  John, 
lie  directs  that  when'  John  shall  have  taken 
bis  professional  degree  she  then  assign  to 
bim  such  sum  out  of  the  proceeds  of  the  sale 
of  his  real  estate  "as,  In  her  Judgment,  may 
be  of  help  to  him  In  starting  upon  the  prac- 
tice of  his  profession,  and  at  the  same  time 
within  the  limits  of  her  ability  to  relinquish 
from  her  estate  without  detriment  to  the 
other  children  of  whom  she  and  I  may  here- 
After  become  possessed."  A  similar  provision 
calling  for  gifts  to  after-born  children  fol- 
lows, except  that  the  words  "my  estate"  are 
used  Instead  of  the  words  "her  estate."  We 
have  been  entirely  nnable  to  reconcile  these 
provisions  with  the  Idea  that  Mrs.  Davles 
was  to  possess  no  beneficial  Interest  In  the 
property,  and  was  simply  to  act  as  a  trustee, 
with  not  a  shadow  of  provision  for  even  her 
bare  support  while  she  was  educating  and 
maintaining  the  child  which  was  the  result 
of  their  union.  The  Inference  that  she  her- 
self bad  a  beneficial  Interest  In  the  property 
is  Irresistible  from  the  words  "her  estate" 
■and  the  other  language  used.  If  the  Inten- 
tion was  that  the  estate  was  to  be  adminis- 
tered as  Intestate  estate  after  the  trust  pro- 
visions were  fulfilled,  or  that  It  was  all  to  go 
to  John  and  the  other  children.  If  any,  then 
these  provisions  would  be  nugatory^  not  to 
say  ridiculous.  And  the  unnatural  character 
of  such  a  disposition,  which  leaves  his  wife 
penniless,  is  a  consideration  which  must  have 
grent  weight    Nor  will  It  do  to  say  that  Dr. 


Davles  probably  anticipated  that  bis  wife 
would  renounce  the  provisions  of  the  will, 
and  take  her  share  of  the  estate  under  the 
law.  The  scheme  of  the  will  is  such,  and  the 
amount  of  the  property  so  small,  that  It  would 
be  evident  to  any  mind  that  such  a  course 
would  destroy  the  entire  ptan,  and  render  the 
execution  of  the  will  practically  impossible. 
The  evident  confidence  and  trust  In  his  wife, 
which  Is  evidenced  throughout  the  will,  lends 
support  to  the  construction  given  it  by  the 
trial  court,  while  the  last  clause  of  the  will 
seems  utterly  inconsistent  wltb  the  Idea  that 
the  widow  was  to  have  no  beneficial  Interest 
In  the  property,  but  was  simply  to  be  a  trus- 
tee discharging  certain  duties.  It  must  be 
admitted  that  the  result  reached  carries  the 
doctrine  of  construction  to  a  considerable 
length,  but,  we  bellevp.  not  beyond  Just  and 
wholesome  legal  conclr.sions.  Judgment  af- 
firmed; taxable  costs  of  the  executrix  and  the 
appellant  to  be  taxed  and  paid  out  of  the  es- 
tate. 


HAVBNOK  et  al.  r.  PIPHBR  et  al. 
(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

VENDOR  AND  PURCHASER— TRUSTS— PATHBNT 

— BVIDBNCE— DEED  ABSOLUTB- 

MORTOAOE— LACHES. 

1.  A  father  contracted  to  purchase  certain 
premises,  giving  bis  note  therefor,  and  at  the 
same  time  hts  son  bought  a  stock  of  goods  on 
the  premises  on  credit,  erlving;  his  father's 
notes,  and  the  son  and  his  wife  went  into 
possession.  The  payments  were  aU  made  iu 
four  years,  and  the  son  requested  that  a  deed 
be  executed  to  the  son's  wife,  which  the  ven- 
dors refused,  but  executed  a  deed  to  the  father, 
which  the  son  had  recorded.  Subsequently 
the  son  and  his  wife  separated,  the  son  contin- 
uing on  the  premises  until  his  death.  The  as- 
sessments, tax  receipts,  and  insurance  were  in 
the  father's  name,  and  on  the  son's  death  he 
took  possession,  and  testified  that  the  pay- 
ments were  all  made  by  him,  and  the  only 
conflicting  evidence  was  of  admissions  by  the 
son  as  to  certain  payments  made  by  his  wife. 
At  the  time  of  the  contract  the  father  was  a 
man  of  means,  while  the  son  and  bis  wife  had 
very  little  property.  Eeld,  that  the  evidence 
supported  a  finding  that  the  father  made  the 
payments,  and  therefore  took  the  entire  title, 
and  did  not  hold  in  trust  for  the  wife's  heirs. 

2.  Where  a  father  purchased  land,  giving  his 
notes  therefor,  and  his  son  took  possession,  but 
on  payment  by  the  father  a  deed  was  executed 
to  him  which  the  son  had  recorded,  the  son's 
heirs  could  not  claim  that  the  purchase  was 
for  the  son,  and  that  the  deed  was  in  fact  a 
mortgage  to  secure  the  father  for  advances,  un- 
less sndi  heirs  paid  or  tendered  the  money  ad- 
vanced. 

3.  Where  a  father  purchased  land,  taking  a 
deed  in  his  own  name,  which  the  son  had  re- 
corded, and  the  son  took  possession,  but  allow- 
ed the  title  to  remain  in  his  father  s  name  for 
23  years,  and  the  taxes  and  insurance  were  as- 
sessed to  the  father,  the  son's  heirs  were  bar- 
red by  laches  from  asserting  that  the  son  was 
the  beneficial  owner. 

Appeal  from  circuit  court,  Winnebago 
coimty;  George  W.  Bumell,  Judge. 

Bill  by  Charles  Havenor,  and  Charles  F. 
McClelland,  as  administrator  of  the  estate  of 
Mary  PIpher,  deceased,  against  John  Plpher 
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and  otbOTS.    From  a  judgment  In  defend- 
ants' favor,  plaintiffs  appeal.    Afarmed. 

This  Is  an  action  In  equity  to  compel  the 
defendants  to  convey  to  the  plaintiff  Havener 
a  certain  lot  and  store  building  thereon  in 
the  city  of  Berlin.  Wis.  The  plaintiff  claims 
as  the  only  son  and  heir  at  law  of  one  Mary 
J.  Plpher,  deceased.  The  complaint  alleges. 
In  substance,  that  on  the  25th  of  December, 
1870,  at  Berlin,  Mary  J.  Plpher  (then  Mary 
J.  Havenor)  was  married  to  one  Wilson 
Plpher,  and  remained  his  wife  until  Decem- 
ber 18,  1887,  when  he  died  intestate;  that 
at  the  time  of  his  death  Wilson  Pipher  owned 
the  real  estate  in  suit;  that  he  had  no  chil- 
dren, and  that  Mary  j.  Pipher  was  his  sole 
heir  at  law;  that  Mary  J.  Pipher  died  March 
17;  189ti,  Intestate,  and  that  the  plaintiff 
Havenor  Is  her  only  son  and  heir  at  law, 
and  the  plaintiff  McClelland  the  duly  a]>- 
pointed  and  qualified  administrator  of  her 
estate;  that  on  the  16th  of  December,  1870 
(nine  days  before  the  marriage),  Wilson 
Pipher  negotiated  with  the  firm  of  Beilis  & 
Hathaway  for  the  purchase  of  the  real  es- 
tate In  question,  which  was  then  owned  by 
them,  and  that  such  negotiations  resulted  in 
an  agreement  dated  on  such  last-named  date 
to  buy  said  real  estate  for  the  sum  of  $5,700, 
of  which  sum  $1,000  was  to  be  paid  down, 
and  the  balance  In  semiannual  payments  of 
$500  each,  with  10  per  cent,  interest;  that  at 
the  same  time  Wilson  Plpher  purchased  of 
Bellls  &  Hathaway  a  stock  of  merchandise 
and  some  fixtures  and  household  goods  In 
the  store  building  for  the  sum  of  $3,050,  upon 
credit,  and  It  was  agreed  that  said  Wilson 
Pipher  should  give  two  notes  of  tue  defend- 
ant John  Pipher  for  said  purchase  of  per- 
sonal property,  each  for  the  sum  of  $1,500, 
due  respectively  one  and  two  years  from 
date;  that  It  was  agreed  between  Wilson 
and  John  Plpher,  In  order  to  secure  John 
Plpher  for  his  liability  upon  said  notes,  he 
should  take  the  contract  for  the  purchase  of 
the  real  estate  in  his  own  name,  and  that 
pursuant  to  such  arrangement  John  Pipher 
gave  said  notes,  and  Beilis  &  Hathaway 
made  said  contract  for  the  conveyance  of 
said  real  estate  to  said  John  Plpher;  that 
thereupon  Wilson  Pipher  took  possession  of 
said  real  estate  and  personal  property,  and 
continuously  occupied  said  real  estate  as  his 
homestead  up  to  the  time  of  his  death;  that 
he  paid  said  sum  of  $3,000  with  his  own 
funds,  and  that  the  first  payment  of  $1,000 
on  the  real  estate  was  made  by  him  with  the 
money  of  Mary  J.  Plpher,  and  that  the  bal- 
ance of  the  purchase  money  of  said  real  es- 
tate was  thereafter  paid,  and  that  said  Mary 
J.  Pipher  paid  $4,500  thereon,  and  that  It 
was  understood  between  Wilson  Plpher  and 
Mary  J.  Plpher  that  the  deed  to  said  real 
estate  should  be  taken  In  the  name  of  Mary 
J.  Pipher;  that  upon  the  payment  of  all  of 
the  purchase  money  of  the  said  real  estate 
said  Beilis  &  Hathaway,  on  the  16th  of  De- 


cember, 1874,  executed  a  warranty  deed,  run- 
ning to  John  Pipher,  of  said  real  estate,  but 
said  deed  was  never  delivered  to  John  Pipb- 
er,  but  was  delivered  to  Wilson  Plpher,  and 
by  him  recorded,  and  never  came  Into  the 
possession  of  Jobn  Plpher  until  after  Wil- 
son's death,  and  that  It  was  in  fact  executed 
for  the  use  and  benefit  of  Wilson  Plpher; 
tbat  Jobn  Plpher  held  title  to  said  premises 
during  the  lifetime  of  said  Wilson  Plpher, 
but  had  no  actual  Interest  therein,  and  did 
not  claim  to  be  the  owner  thereof,  and  that 
the  said  Wilson  Pipher  was  at  tbe  time  of 
his  death  the  equitable  owner  of  said  prem- 
ises; tbat  John  Plpher  now  claims  to  be  tbe 
owner  of  said  premises,  and  denies  tbe  right 
of  said  Wilson  Plpher,  and  of  said  Mary  J. 
Plpher  as  heir  at  law  of  Wilson  Pipher, 
therein;  that  on  the  6th  of  January,  1S9S. 
John  Plpher  deeded  said  premises,  without 
consideration,  to  the  defendants  Winter  and 
Johnston,  reserving  to  himself  a  Ufe  Interest 
therein,  and  that  said  defendants  now  claim 
to  be  absolute  owners  thereof;  that  tbe 
building  on  said  premises  consists  of  a  store 
building  and  living  rooms,  and  that  said  de- 
fendants, immediately  on  the  death  of  Wil- 
son Pipher,  took  possession  of  the  same,  and 
still  remain  In  possession  thereof,  and  tbat 
the  full  rental  value  of  said  property  Is  $U0O 
per  year,  and  the  value  thereof  at  least 
$6,000;  tha\  the  plaintiffs  have  no  adequate 
remedy  at  law,  wherefore  judgment  was 
prayed  that  the  defendants  convey  said  prem- 
ises to  the  plaintiff  Havenor,  and  tbat  tbe 
receiver  be  appointed  to  collect  the  rents 
thereof  during  tbe  pendency  of  this  action, 
and  other  equitable  relief  be  given.  Tbe  de- 
fendants, by  their  answers,  alleged.  In  sub- 
stance, that  the  defendant  John  Plpher  pur- 
chased said  premises  and  paid  for  tbe  same 
with  his  own  moneys,  and  thus  became  the 
absolute  owner  thereof,  and  denied  all  equi- 
ties either  in  Wilson  Plpher,  or  Mary  Pipher, 
or  the  plaintiff  in  this  action.  The  action 
was  tried  by  the  court  without  a  Jury,  and 
the  testimony  was  somewhat  voluminous. 
Many  facts  were  undisputed.  The  evidence 
shows  that  In  the  fall  of  1870  Wilson  Pipher, 
who  was  then  living  In  the  city  of  Berlin, 
was  out  of  business,  and  did  not  have  any 
property,  so  far  as  known.  His  father,  tbe 
defendant  John  Plpher,  was  a  farmer  of 
means,  living  near  Horlcon.  Bellls  &  Hath- 
away owned  the  real  estate  in  question,  on 
wbich  there  was  a  building,  and  they  bad 
therein  a  stock  of  goods  and  fixtures,  and 
operated  a  saloon  and  restaurant  and  sport- 
ing goods  store.  Wilson  Pipher  negotiated 
with  them  to  buy  the  property  and  business, 
the  result  of  which  negotiation  was  tbat 
John  Plpher.  the  father,  came  to  Berlin,  and 
a  written  contract  was  made  by  Beilis  & 
Hathaway  on  the  16th  of  December.  1870. 
to  sell  said  real  estate  to  John  Plpher  for 
$5,700  as  in  the  complaint  alleged.  At  the 
same  time  the  goods  and  other  personal  prop- 
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erty  in  tbe  storo  were  sold  by  Bellls  &  Hath- 
away to  Wilson  Plpber,  and  John  Pipher's 
notes  taken  In  payment,  and  Wilson  Pipher 
went  Into  possession  of  the  real  estate,  and 
began  operating  the  business.  At  the  time 
of  this  purchase  Mary  3.  Havener  was  also 
living  in  the  city  of  Berlin,  doing  a  small 
millinery  business,  and  not  possessing  any 
considerable  means,  so  far  as  known.  On 
tbe  25th  of  December,  1870,  Mrs.  Havener 
and  Wilson  Pipher  were  married.  The  evi- 
dence does  not  show  the  volume  of  business 
done  by  either  of  them,  but  Mrs.  Pipher  con- 
tinued to  transact  her  millinery  business  for 
some  years,  and  the  plaintiff  transacted  the 
saloon  and  restaurant  business,  and  they 
lived  over  the  store  upon  the  premises  In 
question.  The  notes  given  on  the  purchase 
of  the  personal  property,  as  well  as  the  de- 
ferred payments  provided  for  In  the  con- 
tract for  the  sale  of  tbe  real  estate,  were 
all  paid  prior  to  December,  1874.  Owing  to 
a  difficulty,  which  occurred  immediately  aft- 
er the  sale  of  the  restaurant,  between  Wil- 
son Pipher  and  Bellls  &  Hathaway,  none  of 
tbe  payments  were  made  to  Bellls  &  Hatha- 
way personjilly  by  the  Plphers,  but  they 
were  all  made  through  Mr.  T.  C.  Ryan,  a 
lawyer  of  Wausau,  then  residing  at  Berlin. 
The  moneys  were  brought  to  Mr.  Ryan  by 
either  Mr.  or  Mrs.  Pipher,  and  taken  by  him 
to  Bellls  &  Hathaway,  and  indorsed  upon  the 
contract  In  December,  1S74,  when  all  tbe 
money  had  been  paid,  Wilson  Plpber  re- 
quested Mr.  Ryan  to  obtain  from  Bellls  ft 
Hathaway  a  deed  of  the  premises  in  tbe 
name  of  Mary  J.  Plpber,  but  Bellls  &  Hath- 
away refused  to  mak^e  such  a  deed,  because 
tbelr  contract  ran  to  John  Pipher,  so  a  deed 
was  made  to  John  Plpber,  and  delivered  to 
Wilson  Plpber,  who  Immediately  recorded  It. 
Mra.  Plpber  was  hiformed  that  the  deed  had 
been  made  to  John  Pipher  within  a  week 
after  It  had  been  made.  There  is  little,  if 
any,  evidence  to  show  who  furnished  the 
money  to  make  the  deferred  payments,  save 
tbe  fact  that  tbe  moneys  were  brought  to 
Mr.  Ryan  by  either  Wilson  Pipher  or  Mary 
Pipher.  The  defendant  John  Pipher,  an  old 
gentleman,  now  85  years  of  age,  and  evi- 
dently very  feeble,  testified  that  he  i>ald  tbe 
entire  purchase  price  of  tbe  land;  and  there 
is  no  direct  evidence  to  the  contrary,  except 
that  one  witness  testified  that  John  Pipher 
told  him  that  Mrs.  Plpber  paid  the  first 
$1,000  on  the  land.  In  the  year  1SS3,  Wilson 
Pipher  and  Mary  J.  Pipher  had  dlfflcnltles, 
and  separated,  but  no  divorce  was  obtained. 
There  is  testimony  tending  to  show  that  Wil- 
son Plpber  then  paid  to  Mary  J.  Pipher  $4,- 
500,  which  was  considered  to  be  an  equi- 
table division  of  the  property  of  Wilson. 
Wilson  Pipher  continued  to  live  upon  tbe 
property  and  conduct  the  business  until  his 
death.  During  all  the  time,  and  after  the 
deed  of  tbe  property  was  made  In  1874,  tbe 
real  estate  was  kept  insured  in  the  name  of 
John  Plpber.    It  was  also  assessed  to  John 


Pipher,  and  the  tax  receipts  made  out  In  bis 
name.  No  step  was,  however,  taken  by  Wil- 
son Plpber  to  obtain  tbe  title  of  tbe  premises 
during  his  lifetime,  and  this  suit  was  com- 
menced after  his  death.  There  was  consid- 
erable evidence  on  both  sides  as  to  admis- 
sions made  by  Wilson  Pipher  to  the  efTect 
that  his  father  owned  the  premises  and  as  to 
admissions  made  by  John  Pipher  to  the  effect 
that  the  premises  belonged  to  Wilson.  Tbe 
court  found,  In  effect,  that  the  purchase 
price  of  the  real  estate  was  all  paid  by  John 
Plpber,  that  the  deed  from  Bellis  &  Hatha- 
way to  John  Pipher  was  executed  with  the 
knowledge  and  consent  of  Wilson  Pipher, 
and  that  Mary  J.  Plpber  had  full  knowledge 
and  Information  at  or  about  the  time  of  tbe 
execution  of  the  deed  that  the  same  was 
executed  to  John  Pipher,  and  had  knowledge 
of  all  tbe  other  facts;  that  at  the  time  of 
the  separation  of  Wilson  Plpber  and  Mary 
Plpber  in  1883  they  divided  the  estate,  both 
real  and  personal,  by  mutual  agreement  and 
consent,  and  Wilson  Pipher  paid  to  Mary 
tbe  sum  of  $4,500.  As  conclusions  of  law  tbe 
court  found  that  ttais  action  was  stale,  and 
that  the  plaintiff,  and  those  through  whom 
be  claims,  were  guilty  of  laches;  tbat  tbe 
deed  to  John  Pipher  was  not  a  mortgage; 
tbat  on  the  plaintiff's  own  showing  he  A  sulv 
Ject  to  the  provisions  of  section  2077,  Rev. 
St  1808;  tbat  John  Pipher  became  tbe  ab- 
solute owner  of  said  premises  by  virtue  of 
bis  deed;  and  tbat  at  tbe  time  of  tbe  com- 
mencement of  this  action  the  defendants 
Mrs.  Winter  and  Elizabeth  Johnston  are 
such  owners,  subject  to  the  life  estate  of 
John  Pipher.  Upon  this  finding  the  com- 
plaint was  dismissed,  and  the  plaintiffs  ap- 
peal. 

W.  J.  &  J.  H.  Turner  and  John  J.  Wood,  foi 
appellants.  Thompsons,  Halllster  &  Pinker- 
ton,  for  respondents. 

WINSLOW,  J.  (after  stating  the  facto).  If 
the  fact  be,  as  found  by  the  trial  court  that 
John  Pipher  paid  tbe  entire  purchase  price  of 
the  real  estate  in  question  himself,  it  must 
necessarily  follow  that  the  Judgment  below 
must  be  affirmed.  Upon  this  point  the  testi- 
mony was  necessarily  quite  meager  on  account 
of  the  death  of  both  Wilson  Pipher  and  his 
wife;  but  John  Pipher  testified  directly  that 
he  paid  the  purchase  price  of  the  land,  and 
there  was  very  little,  If  any,  competent  testi- 
mony to  the  contrary,  except  as  to  one  or  two 
vague  admissions  said  to  have  been  made  by 
John  Pipher  in  conversations  many  years 
since.  When  the  facts  and  inherent^robablli- 
ties  are  considered,  they  seem  to  confirm  the 
conclusion  of  the  court  John  Pipher  was  a 
man  of  means.  Neither  Wilson  Pipher  nor  his 
wife  had  any  means  when  the  purchase  was 
made.  Their  only  way  of  procuring  money 
was  by  the  prosecution  of  a  small  restaurant 
and  saloon  business,  and  a  small  millinery  busi- 
ness.   That  they  could  have  made  sufficient 
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profit  out  of  these  enterprises  to  pay  out  $8,- 
750  Inslile  of  four  years,  with  10  per  cent  in- 
terest is  weU-nlgh  Incredible;  and  if  they  had 
paid  it  or  a  greater  part  of  it  why  did  they 
but  at  once  insist  on  baring  the  title  trans- 
ferred to  them?  Certainly  we  cannot  say  that 
the  finding  of  the  court  on  this  point  Is  con- 
trary to  the  clear  preponderance  of  the  evi- 
dence. 

Starting  from  this  fact  the  whole  case  of 
the  plaintiff  falls  to  the  ground.  The  plaintiff 
claims  under  the  right,  if  any,  of  Wilson 
Pipher.  If  Wilson  Pipher  had  any  right  in 
his  lifetime  to  have  the  title  of  the  land  put  in 
his  own  name  on  the  theory  that  the  deed  was 
in  fact  a  mortgage,  he  would  assuredly  hare 
been  obliged  to  pay  the  adTances  which  Jolin 
had  made  to  purchase  the  land.  No  offer  to 
do  that  has  ever  been  made,  nor  Is  it  made 
in  the  present  case.  The  fact  that  John  Piph- 
er paid  the  entire  purchase  price  also  disposes 
of  any  claim  that  the  land  was  held  by  John 
for  the  use  of  or  In  trust  for  Wilson,  regard- 
leas  of  the  provisions  of  section  2077,  Rev.  St. 
1896,  which  section  would  seem  fatal  to  any 
claim  that  the  title  was  held  in  trust  what- 
ever the  fact  be  as  to  the  payment  of  the  con- 
sideration. No  question  as  to  the  transfer  of 
a  homestead  without  the  signature  of  the  wife 
is  in  the  case,  because  no  such  transfer  has 
been  made.  Furthermore,  the  defense  of  lach- 
es in  asserting  any  right  Is  insurmounted. 
For  23  years  Wilson  Pipher,  under  whom 
plaintiff  claims,  allowed  the  title  to  remain  in 
his  father,  not  only  without  questioning,  but 
constantly  recognizing,  his  father's  ownership 
by  afl^matlve  acts.  The  case  is  rare  where, 
after  such  a  delay,  during  which  witnesses 
Iiave  died,  and  testimony  has  became  effaced 
from  the  memory  of  those  remaining,  a  court 
of  equity  will  entertain  an  action  to  set  aside  a 
legal  title,  when  the  parties  have  been  at  all 
times  sui  Juris,  and  cognizant  of  all  the  facts. 
Judgment  affirmed. 


PIPER  V.  SAWTER  et  al. ' 

(Supreme  Court  of  Minnesota.    Feb.  20,  1901.) 

APPEAL— REVIEW— ABATBMRNT. 
In  an  action  to  foreclose  a  mortgage,  one 
of  the  parties  defendant  was  described  by  his 
fnll  name  in  the  pleadings,  but  in  the  report 
of  sale  and  order  of  confirmation  by  his  in- 
itials only.  It  was  claimed  that  tHe  report 
and  order  were  invalid  because  the  party  de- 
fendant was  not  stated  therein.  Beld,  the 
point  not  having  been  raised  in  the  court  be- 
low, it  will  not  be  considered  on  appeal.  Held, 
also,  that  a  certain  action  pleaded  in  abate- 
ment was  not  an  action  in  abatement  because 
the  complaint  therein  did  not  state  a  cause  of 
action,  but,  if  it  did,  that  cause  of  action  was 
not  the  same  as  the  one  inToived  in  this  ap- 
peal; the  former  being  an  action  to  set  aside 
a  certain  agreement  for  failure  to  carry  out 
its  terms,  and  the  latter  bring  an  action  In 
ejectment. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Steele  county; 
Thomas  S.  Buckham,  Judge. 


Action  by  Daniel  S.  Piper  against  JosepU 
A.  Sawyer  and  Nellie  A.  Sawyer.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

J.  A.  Sawyer,  for  appellants.  Wheelock 
&  Sperry  and  Robert  Taylor,  for  respondent;. 

LEWIS,  J.  Action  by  plaintiff  to  recover 
possesslon  of  certain  premises  in  the  posses- 
sion of  defendants.  The  answer  of  defend- 
ants admits  the  possession,  and  pleads  the 
pendency  of  another  action  between  the 
same  parties  in  abatement.  Upon  the  trial 
below,  plaintiff,  as  proof  of  his  title  to  the 
premises,  introduced  in  evidence  the  Judg- 
ment roll,  the  sheriff's  report  of  sale,  order 
of  confirmation,  and  certificate  of  sale  in  a 
foreclosure  action  by  plaintiff  against  said- 
defendants.  In  support  of  their  plea  in 
abatement  the  defendants  introduced  the 
complaint,  answers,  and  replies  In  the  for- 
mer action,  which  they  claimed  was  pend- 
ing between  the  same  parties  In  reference  to 
the  same  subject-matter.  Judgment  was  en- 
tered In  favor  of  the  plaintiff,  adjudging 
him  to  be  entitled  to  the  possession  of  the 
premises.  Defendants  appeal.  There  are 
only  two  questions  requiring  consideration, 
and  they  are:  First  was  there  any  report 
or  confirmation  of  the  sale  in  the  foreclo- 
snre  action?  and,  second,  docs  the  former 
action,  as  pleaded,  abate  the  present  suit? 

1.  The  argument  of  appellants  to  shovr 
that  there  was  no  report  of  sale,  nor  order 
of  confirmation  thereof,  is  based  principally 
upon  the  assumption  that  the  party  defend- 
ant named  in  the  title  pf  the  report  and  or- 
der Is  a  different  person  than  the  party  de- 
fendant named  in  the  title  to  the  complaint 
and  summons  and  other  proceedings.  This 
claim  Is  based  upon  the  fact  that  in  the  re- 
port of  sale  and  order  of  confirmation  the 
name  Is  written  "J.  A.  Sawyer,"  whereas  in 
the  pleadings,  summons,  and  other  papers 
the  name  Is  "Joseph  A.  Sawyer."  We  shall 
not  tnke  the  trouble  to  point  out  that  it  ap- 
pears conclusive  from  the  entire  record  that 
Joseph  A.  Sawyer  and  J.  A.  Sawyer  are  one 
and  the  same  Individual.  It  Is  sufficient  In 
disposing  of  this  point  to  say  that  the  ques- 
tion not  having  been  raised  on  the  trial  be- 
low. It  will  not  b«  considered  by  this  court 
on  appeal.  The  other  objections  to  the  rec- 
ord in  the  foreclosure  actjon  require  no  con- 
sideration. 

2.  The  action  pleaded  In  abatement  was 
entitled,  "Joseph  A.  Sawyer  and  Nellie  A. 
Sawyer  [defendants  here]  against  Daniel  S. 
Piper  [plaintiff  here]  and  Jane  S.  Piper." 
The  substance  of  the  allegations  in  the  com- 
plaint is  as  follows:  That  defendant  Jo- 
seph A.  Sawyer  was  In  1886  the  owner  of 
the  premises  In  question.  That  Piper  was 
the  holder  of  several  mortgages  upon  the 
premises,  and,  there  being  certain  other 
mortgages  outstanding,  an  agreement  In 
writing  was  entered  Into  between  the  parties- 
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whereby  tUe  Sawyers  agreed  to  deed  the 
premises  to  Piper,  and  to  pay  to  him  $100 
per     month,    and    the    total    indebtedness 
a^ralnst  the  property,  amounting  to  $20,400, 
in  some  manner  thereafter  to  be  agreed  up- 
on, and  also  to  pay  the  taxes  and  keep  the 
buildings  Insured.     Piper  agreed  to  buy  in 
the    mortgages  against  the  property  which 
•were  held  by  other  parties,  and  to  execute 
and  deliver  in  escrow  to  a  third  party  a  war- 
ranty deed  to  the  premises,  to  he  delivered  by 
such  party  to  the  Sawyers  upon  compliance 
by   tbem  with  their  part  of  the  agreement. 
The  complaint  then  alleges  that  Piper  exe- 
cuted a  deed,  which  one  LiTonia  M.  Whitney 
Blijrned   as   his  wife;    that  she  was   not   In 
fact  his  wife,  althongh  represented  as  such; 
that  one  Jane  S.  Piper,  living  in  an  East- 
em  state,  was  in  fact  the  wife  of  Piper,  and 
that   she  had   not   signed   or  executed   any 
deed  releasing  her  Interest  in  the  land;   that 
defendants  did  not  discover  such  fact  until 
March,  1900;  that,  default  having  been  made 
in  the  payments  provided  in  the  agreement. 
Piper  commenced  an  action  In  July,  1896,  in 
ejectment,  against  the  Sawyers,  which  pro- 
ceeding   was    declared    invalid;    and    that- 
thereafter  Piper  commenced  the  foreclosure 
action  which  resulted  in  a  sale  of  the  prem- 
ises. Piper  becoming  the  purchaser.    Denial 
was  made  to  the  allegations  of  such  com- 
plaint, so  far  as  misrepresentation  was  con- 
cerned, by  the  answer  of  Daniel  S.  Piper  and 
Jane  S.  Piper;  and,  so  far  as  appears  from 
the  record,  the  action  Is  still  pending.    We 
cannot  agree  with  appellants  that  such  ac- 
tion Is  In  abatement  to  the  possessory  action 
now  before  us  on  appeal.     There  are  two 
reasons  for  so  holding:     First.     The  com- 
plaint in  that  action  does  not  staie  a  cause 
of  action.     Let  it  be  granted  that  Piper's 
real  wife  did  not  execute  the  deed  which 
was  delivered  In  escrow,  and  that  he  repre- 
sented her  as  such  by  delivering  the  deed, 
when  in  fact  the  other  lady  was  his  wife; 
it  does  not  appear  that  appellants  were  in 
any  way  Injured  by  such  misrepresentation. 
The  agreement  required  plaintiff  to  execute 
and  deliver  in  escrow  a  warranty  deed  of  the 
premises,  such  deed  to  become  effective  and 
to  be  delivered  only  upon  compliance  by  the 
Sawyers  with  their  part  of  the  agreement 
The  gist  of  the  false  representation  is  in  a 
failure  to  carry  out  the  agreement  by  Piper, 
by  the  delivery  of  a  proper  deed.     It  does 
not    appear    from    the    complaint    that    the 
Sawyers  were  In  any  manner  Injured  by  the 
failure  to  deliver  a  proper  deed.    They  de- 
faulted  in   the  payments  required  by  the 
agreement,   and  as  a  consequence  foreclo- 
sure followed.    The  result  might  have  been 
the  same,  so  far  as  the  complaint  shows,  if 
the  agreement  had  not  been  made  at  all. 
Piper  held  the  mortgages,  and  could  have 
foreclosed  without  such  an  agreement.    The 
default  by  the  Sawyers  was  in  no  way  con- 
tingent upon  the  giving  of  the  deed.     The 
mere  failure  to  deliver  a  proper  deed  was 


not  the  canse  of  the  default  In  short  the 
misrepresentations  alleged  did  not  place  ap- 
pellants In  any  worse  position.  By  their 
own  acts  in  failing  to  comply  with  the 
agreement,  they  were  in  no  position  to  have 
it  set  aside  for  reasons  upon  which  they 
did  not  rely.  Second.  The  subject-matter 
of  the  two  actions  is  not  the  same.  In  that 
case  the  action  was  brought  to  set  aside  the 
agreement  and  foreclosure  proceedings  up- 
on the  ground  that  the  agreement  had  not 
been  carried  out  by  Piper.  The  defendants 
did  not  seek  affirmative  relief,  but  rested  upon 
pure  defense.  That  was  not  a  possessory  ac- 
tion, the  appellants  being  already  In  posses- 
sion. Here  the  action  Is  in  ejectment  against 
the  appellants,  who  are  In  possession.  A  de- 
cree In  that  action  In  Piper's  favor  would  not 
necessarily  determine  the  issues  in  this.  The 
Judgment  Is  affirmed. 


RAMSEY  COUNTY  t.  ROBERT  P.  LEWIS 
CO. 

(Supreme  Court  of  Minnesota.    Feb.  7,  1901.) 

MUNICIPAL   CORPORATIONS— WATER   TAX— 
FRONTAOB  ASSB8SHENT. 

Sections  26,  27,  c.  110,  8p.  Laws  1885  (St. 
Paul  City  Charter),  provides:  In  addition  to 
all  other  powers  conferred  upon  said  board, 
they  are  nnthorlzed  to  and  shall  assess  upon 
each  and  every  lot  in  the  city  of  St.  PanI,  in 
front  of  which  water  pipes  are  laid,  an  annaal 
tax  or  assessment  of  10  cents  per  lineal  foot 
of  the  frontage  of  sucli  lot  or  lots,  and  which 
shall  be  a  lien  upon  such  lot  or  lota,  and  shall 
be  collected  as  hereinafter  provided;  whereup- 
on it  shall  be  the  duty  of  the  county  auditor 
to  extend  the  same   on  his  rolls   against  the 

firoperty  in  said  statement  as  aforesaid,  for  col- 
ection.  and.  if  not  paid  within  the  time  pre- 
scribed by  Inw,  then  the  same  shall  .become  a 
lien  on  said  real  estate,  and  said  real  estate 
shall  be  subject  to  all  the  penalties  and  char- 
ges as  property  delinquent  for  taxes  for  county 
and  state  purposes.  All  moneys  collected  or 
paid  into  the  treasury  of  Ramsey  county  on 
account  of  said  assessment  or  tax  shall  be  paid 
over,  from  time  to  time,  to  the  city  of  St. 
Paul  for  the  use  of  said  board  of  water  commis- 
sioners. Held,  this  statute  is  invalid,  under  the 
fourteenth  amendment  to  the  federal  constitu- 
tion, being  a  taking  of  private  property  under 
the  guise  of  taxation  without  just  compensa- 
tion, and  without  due  process  of  law. 

(Syllabus  by  the  Court.) 

Case  certified  from  district  court,  Ramsey 
county;   Edwin  A.  Jaggard,  Judge. 

Action  by  the  county  of  Ramsey  against 
the  Robert  P.  Lewis  Company.  Question  cer- 
tified to  the  supreme  court  on  Judgment  for 
plaintiff.    Judgment  modiUed. 

H.  E.  BIgelow,  F.  U.  Orlggs,  and  James 
E.  Markham,  for  plaintiff.  Daniel  W.  Doty, 
for  defendant 


LEWIS,  J.  In  the  matter  of  the  proceed- 
ings to  enforce  the  delinquent  taxes  upon  real 
estate  within  the  county  of  Ramsey  for  the 
year  1S98.  the  trial  court  certified  to  this 
court  for  decision  the  following  questions:    (1) 
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Are  sections  26,  27,  c.  110,  Sp.  Laws  1885,  pro- 
viding for  the  assessment  for  -water  pipes  in 
the  city  of  St.  Paul,  and  the  assessment  made 
thereunder  against  the  defendant's  land  In 
this  action.  In  violation  of  the  constitution  of 
the  United  States?  (2)  Is  said  law  and  said 
assessment  void,  under  section  27,  art.  4,  of 
the  constitution  of  Minnesota?  (3)  And,  if 
said  law  Is  valid,  then  did  the  district  court 
err  In  computing  the  frontage  of  the  defend- 
ant's land? 

Section  26  of  the  St.  Paul  city  charter  reads 
as  follows:  "In  addition  to  all  other  powers 
conferred  upon  said  board  they  are  author- 
ized to,  and  shall  assess  upon  each  and  every 
lot  in  the  city  of  St  Paul  in  front  of  which 
water  pipes  are  laid  an  annual  tax  or  as- 
sessment of  ten  (10)  cents  per  lineal  foot  of 
the  frontage  of  such  lot  or  lots,  and  which 
shall  be  a  lien  on  such  lot  or  lots,  and  shall 
be  collected  as  hereinafter  provided."  Sec- 
tion 27  provides  that  the  tax  be  collected  and 
enforced  In  connection  with  and  under  the 
same  general  provisions  applicable  to  the  col- 
lection and  enforcement  of  general  taxes. 
These  sections  were  presumably  enacted  wltli 
reference  to  certain  provisions  in  section  1, 
art  9,  of  the  state  constitution,  which  au- 
thorizes such  a  front- foot  tax,  without  re- 
gard to  benefits  or  valuation,  In  cities  with  a 
population  of  5,000  or  more.  It  appears  from 
the  record  that  the  "lot"  in  question  consist- 
ed of  66  acres  of  unplatted  land  located  in 
a  suburban  part  of  the  city  of  St.  Paul.  The 
land  was  in  a  thinly-settled  part;  was  used 
for  pasturage  purposes;  was  bounded  on  the 
west  by  a  public  highway  called  Dale  street, 
for  a  distance  of  2,340  feet  and  on  the  south 
by  Front  street  for  a  distance  of  630  feet. 
A  water  conduit  from  the  waterworks  into 
the  city  was  laid  on  Dale  street  In  front  of 
this  property,  and  a  water  pipe  on  Front 
street  The  tax  levied  by  the  board  of  water 
commissioners  according  to  this  frontage  was 
sustained  by  the  trial  court  In  a  former  ap- 
peal by  this  appellant  In  proceedings  with 
reference  to  a  similar  tax  for  a  previous  year 
upon  the  same  land,  it  was  held  that  the  pro- 
visions of  the  city  charter  referred  to  were 
not  In  conflict  with  the  state  constitution  as 
to  equality  of  taxation,  and  that  the  method 
adopted  by  the  commissioners  for  computing 
the  frontage  was  a  proper  one.  Ramsey 
County  V.  Robert  P.  Lewis  Co.  (Minn.)  76  N. 
W.  108.  We  are  therefore  not  required  to 
review  that  question  here.  And  as  to  the 
second  point  certified,  in  view  of  the  conclu- 
sion we  have  reached  on  the  first  question, 
it  will  not  be  considered,  and  we  will  confine 
our  attention  to  the  first  proposition,  which 
was  not  discussed  nor  Involved  in  the  former 
cases. 

So  far  as  we  are  aware,  the  bearing  of  the 
federal  constitution  upon  the  legislative  pow- 
er with  respect  to  assessments  for  local  Im- 
provements has  never  been  presented  to  this 
court  for  consideration.  Prior  to  the  appear- 
Auce  of  the  case  of  Village  of  Norwood  v. 


Baker,  172  U.  S.  269,  19  Sup.  Ct  187,  43  L 
Ed.  443,  perhaps  the  trend  of  the  decisions 
in  this  country  was  in  support  of  the  theory 
that  the  legislative  power  in  respect  to  spe- 
cial assessments  was  practically  unlimited, 
and  since  that  case  was  decided  the  state 
coui'ts  have  not  been  agreed  as  to  its  scope 
and  meaning.  Probably  no  decision  enoanat- 
ing  from  the  supreme  federal  court  for  many 
years  has  been  so  sweeping,  and  at  the  same 
time  so  imperfectly  understood  and  applied. 
We  shall  not  attempt  here  a  review  of  the 
facts  upon  which  the  decision  was  based. 
To  be  thoroughly  comprehended,  it  must  be 
carefully  read,  and  all  its  bearings  consider- 
ed in  the  light  of  the  authorities  cited  in  its 
support  We  shall  content  ourselves  with 
stating,  as  we  understand  them,  the  final 
propositions  of  law  as  there  declared  and 
adopted,  and  then  consider  whether  they  are 
applicable  and  controlling  In  the  case  before 
us.  They  are  as  follows:  First  Upon  the 
ground  that  abutting  property  may  be  spe- 
cially and  peculiarly  benefited,  special  assess- 
ments may  be  levied  upon  such  property  to 
meet  the  cost  of  building  highways,  sewers, 
and  like  public  Improvements  of  a  local  na- 
ture. The  principle  which  Justifies  such  as- 
sessments is  that  the  property  Is  specially 
and  peculiarly  benefited,  and  that  the  owner 
receives  in  that  form  the  value  of  what  he 
gives  in  the  form  of  the  assessment  Second. 
Under  the  fourteenth  amendment  of  the  fed- 
eral constitution,  "the  exaction  from  private 
property  of  the  cost  of  a  public  improvement 
in  substantial  excess  of  the  special  benefits 
accruing  to  him  is,  to  the  extent  of  such  ex- 
cess, a  taking,  under  the  guise  of  taxation, 
ot  private  property  for  public  use  without 
compensation."  Third.  Where  the  principle 
of  assessment  adopted  by  the  legislature  Is 
arbitrary  and  without  reference  to  benefits, 
and  without  reference  to  a  Just  and  equal 
proportion  and  distribution  of  the  burden,  no 
provision  having  been  made  for  a  hearing  or 
review,  the  act  is  illegal  and  void,  and  it  is 
unnecessary  for  the  owner  to  tender  the 
amount  of  the  conceded  benefits  as  a  condi- 
tion for  obtaining  relief. 

It  is  fundamental  that  In  the  absence  of 
constitutional  limitations,  the  exercise  of  the 
taxing  power  rests  exclusively  in  the  legisla- 
tive discretion.  The  first  and  second  proposi- 
tions above  stated  are  not  new  principles  of 
law,  and  are  not  declared  as  such  lit  Village 
of  Norwood  v.  Baker.  The  cases  cited  and 
reviewed  show  that  the  court  was  careful  to 
lay  the  foundation  for  its  conclusion  that  the 
legislative  power  in  respect  to  local  assess- 
ments is  not  absolute,  but  Is  confined  within 
certain  limits.  That  It  was  the  intention  of 
the  court  to  lay  down  a  rule  of  law  broad 
enough  to  embrace  the  logic  and  reasoning 
of  the  discussion  seems  to  us  Indisputable. 
It  cannot  be  that  the  court's  conclusions  were 
Intended  to  be  limited  to  a  technical  construc- 
tion of  the  Ohio  statute,  as  intimated  in  Web- 
ster V,  City  of  Fargo  (N.  D.)  82  N.  W.  782,  and 
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Casa  Farm  Co.  t.  Qty  of  Detroit  (Mich.)  83  N. 
W.  108,  and  In  Heman  r.  Allen  (Mo.  Sup.)  67 
8.  W.  559.  The  principle  Involved  was  not 
necessarily  confined  to  "etreet-openlng"  cases. 
The  same  principle  was  recognized  by  the 
court  as  applicable  to  all  classes  of  local  pub- 
lic Improvements,  whether  In  the  opening, 
grtAing,  and  paving  of  a  street,  or  In  the 
constmctlon  of  a  sewer  or  the  laying  of  a  wa- 
ter main.  This  appears  from  the  scope  of  the 
Investigation  and  the  nature  of  the  cases  re- 
Tlewed.  That  the  court  Intended  to  give 
Tolce  to  a  general  principle,  and  not  to  a  nar- 
row construction,  Is  further  evident  from  the 
language  with  which  the  opinion  doses: 
"The  Judgment  of  the  circuit  court  must  be 
affirmed,  upon  the  ground  that  the  assess- 
ment against  the  plaintiff's  abutting  property 
-was  under  a  rule  which  excluded  any  inquiry 
as  to  special  beneflts,  and  the  necessiu7  opera- 
tion of  which  was,  to  the  extent  of  the  excess 
of  the  cost  of  opening  the  street  In  question 
over  any  special  benefits  accruing  to  the  abut- 
ting property  therefrom,  to  take  private  prop- 
erty for  public  use  without  compensation; 
and  It  Is  so  ordered."  That  the  decision  rest- 
ed upon  the  doctrine  that  there  was  a  limit 
to  the  legislative  power,  as  defined  in  the 
third  proposition  above  stated,  appears  from 
the  fact  that  the  dissenting  opinion  is  based 
apon  a  denial  of  the  soundness  of  such  con- 
clusion. That  such  was  the  scope  and  effect 
of  the  decision  has  been  declared  by  the  fol- 
lowing courts:  Loeb  v. Trustees  (C.  C.)  91  Fed. 
37;  Fay  v.  City  of  Springfield  (0.  C.)  94  Fed. 
409,  a  street-paving  case,  where  this  language 
Is  found:  "Equality  Is  equity,  and  the  right 
of  the  owner  of  a  lot  to  have  this  burden  of 
special  tax  ratably  distributed  among  the  lots 
benefited  does  not  depend  alone  upon  the  state 
constitution  exacting  equal  taxation,  but  has 
*lta  foundation  in  those  elementary  principles 
of  equity  and  Justice  which  lie  at  the  root  of 
the  social  compact'  (In  re  Canal  St,  11  Wend. 
154-156);  and  he  can,  therefore,  invoke  for 
its  security  and  protection  the  federal  consti- 
tution, which  Inliiblts  not  only  the  taking -of 
private  proi)erty  for  public  use  without  just 
compensation,  but  the  deprivation  thereof 
witliout  due  process  of  law,  and  denies  to  the 
state  the  power  to  deny  witiiln  its  Jurisdiction 
the  equal  protection  of  the  laws."  See,  also, 
Charles  t.  City  of  Marlon  (C.  C.)  98  Fed. 
166,  100  Fed.  688;  Lyon  v.  Town  of  Tona- 
wanda  (C.  C.)  98  Fed.  361,— both  street-Im- 
provement cases.  Some  of  the  state  courts 
have  been  impressed  with  the  decision  un- 
der consideration,  and  have  applied  its  doc- 
trine. Sears  v.  Commissioners,  173  Mass. 
850,  58  N.  B.  876.  In  Hatdieson  v.  Storrie 
(Tex.  Sup.)  61  S.  W.  848k  it  was  held  dis- 
tinctly, on  the  authority  of  Village  of  Nor- 
wood V.  Baker,  that  a  statute  was  void  which 
conferred  on  municipal  authorities  power  to 
assess  property  for  a  local  improvement  with- 
out giving  the  property  owner  an  opportunity 
to  be  heard  on  the  question  of  benefits;  and 
It  was  further  held  that  the  property  owner 
85  N.W.— 14 


might  contest  the  validity  of  such  invalid 
assessment,  without  regard  to  the  actual 
amount  of  the  benefits. 

Before  passing  to  a  consideration  of  the 
particular  statute  Involved  in  tliis  appeal,  it 
will  be  well  to  refer  to  the  expressions  of  tills 
court  upon  the  subject  of  such  special  assess- 
ments. In  the  early  case  of  Rogers  v.  City  of 
St  Faul,  22  Minn.  494,  the  then  charter  of  St. 
Paul  was  attacked  on  the  ground  that  it  was 
in  violation  of  the  state  constitution  as  to 
equality  of  taxation,  because  it  did  not  protect 
the  owner  from  an  assessment  In  excess  of 
the  benefits  conferred  by  the  Improvement 
The  opinion  by  Justice  Berry  states  that  the 
principle  of  local  assessments  is  that  the  spe- 
cial beneflts  which  will  accrue  to  a  property 
owner  from  a  proposed  local  improvement 
will  be,  at  least,  equal  to  the  tax  asseaaad  ap- 
on his  property  on  account  of  such  improve- 
ment The  charter  was  sustained  upon  the 
ground  that  the  question  was  delegated  to  the 
common  council,  who  were  empowered  in 
their  discretion  to  assess  the  benefits.  And 
It  was  further  held  that  when  so  assessed  the 
result  was  final  and  conclusive,  unless  im- 
peached for  fraud  or  mistake.  In  State  v. 
District  Court  of  Hennepin  Co.,  33  Minn.  235, 
22  N.  W.  625,  the  court  had  under  considera- 
tion the  constitutionality  of  the  act  which 
provided  for  the  assessment  of  property  bene- 
fited by  the  acquisition  of  lands  for  public 
parks.  In  sustaining  the  act  as  constitution- 
al, and  referring  specially  to  the  amendment 
as  to  an  assessment  for  local  improvements 
upon  the  property  fronting  upon  such  im- 
provements, the  court  say.  Justice  Dickinson 
writing  the  opinion:  "NelQier  from  the  cir- 
cumstances under  which  the  amendment  was 
adopted,  nor  from  Its  language,  is  it  consider- 
ed that  Its  purpose  was  to  wholly  abrogate, 
in  respect  to  such  assessments,  the  require- 
ment that  all  taxes  *  •  •  shall  be  as 
nearly  equal  as  may  be,  although  the  basis 
of  assessment  by  which  equality  of  appor- 
tionment should  be  sought  to  be  attained,  is 
changed,  and  the  legislature  Is  invested  with 
a  discretion  to  determine  the  manner  in 
which  assessments  shall  be  made.  Noonan 
▼.  City  of  StUlwater  (Minn.)  22  N.  W.  444. 
*  *  *  It  must  still  be  regarded  as  the  con- 
stitutional duty  of  the  legislature  to  frame 
its  enactments  with  regard  to  the  principle 
of  equality,  and  a  clear  disregard  of  tliat  re- 
quirement would  affect  the  validity  of  legisla- 
tive action.  But  where  the  legislative  dis- 
cretion has  been  actually  exercised,  and  a 
law  framed  which,  in  its  Judgment  is  calcu- 
lated to  effect  an  equal  apportloimient  of  the 
burden  of  assessment  upon  the  principle  of 
beneflts  conferred,  such  legislation  cannot  be 
set  aside  by  the  courts  merely  because  they 
may  deem  the  law  Inexpedient  or  not  well 
devised  for  the  purpose  of  securing  In  the 
highest  degree  equality  in  the  apportionment 
of  assessmenta  It  Is  not  enough  to  warrant 
the  courts  in  declaring  the  law  to  be  Invalid 
that  they  may  consider  that  the  law  may  ac- 
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tnally  fall  to  accompliBh  the  purpose  of  eqnal 
and  just  assessment  It  should  at  least  be 
apparent  that  the  law  Is  framed  upon  a  plan 
or  principle  not  calculated  to  result  In  equali- 
ty of  apportionment,  or  that  in  Its  operation, 
when  carried  into  effect  with  honesty,  and  in 
the  exercise  of  sound  Judgment  on  the  part 
of  those  who  are  to  execute  its  provisions.  It 
will  produce  sudi  gross  inequality  as  cannot 
be  deemed,  in  a  Just  sense,  an  apportioning  as 
nearly  as  may  be  of  the  burden,  before  courts 
can  interfere  and  declare  the  enactment 
TOid."  In  State  y.  Bels,  88  Minn.  871,  38  N. 
W.  97.  in  sustaining  the  "Street  Sprinkling 
Act."  speaking  through  Justice  Mitchell,  the 
court  defined  the  power  of  the  legislature  in 
reference  to  special  assessments  as  follows: 
"First,  it  must  be  levied  for  a  public  purpose, 
for  the  power  of  taxation  can  be  exercised  for 
none  other;  second,  the  property  on  which 
It  is  assessed  must  be  peculiarly  and  specially 
benefited  by  the  work  for  which  It  Is  levied; 
third,  that  it  must  be  apportioned  according 
to  some  reasonable  rule,  upon  the  basis  of 
benefits,  ascertained  or  implied,  resulting  to 
the  property  assessed."  Whether  these  prap- 
osltlons  were  correctly  applied  In  that  case  we 
need  not  consider.  We  quote  them  to  show 
that  the  court  recognized  the  true  basis  of 
such  assessments.  In  State  v.  Judges  of  Dis- 
trict Court,  51  Minn.  539.  53  N.  W.  800,  65 
N.  W.  122,  it  was  held  that  an  assessment  by 
the  board  of  public  works  under  the  charter 
of  the  city  of  Duluth  was  void,  because  the 
board  adopted  an  arbitrary  rule,  without  re- 
gard to  benefits.  Gilfillan,  C.  J.,  speaking  for 
the  court,  says:  "It  Is  true  that  in  such 
cases,  whether  particular  property  is  benefit- 
ed, and  to  what  extent  it  is  benefited,  must 
be  left  to  those  whose  duty  it  is  to  make  the 
assessment,  and  that,  when  they  have  exer- 
cised their  Judgment,  their  determination,  in 
the  absence  of  fraud  or  demonstrable  mistake 
of  fact,  is  conclusive.  But  they  must  exer- 
cise their  Judgment,  and  if  it  appears  that 
they  have  not  done  so,  but  have  substituted  an 
arbitrary,  inflexible  rule  Instead  of  their  Judg- 
ment their  work  cannot  stand."  In  that  case 
the  board  of  public  works  assessed  property 
according  to  a  fixed  rule,  according  to  dis- 
tance and  area,  without  reference  to  how  the 
respective  lots  might  be  affected  by  the  im- 
provement To  the  same  effect  see  State  T. 
Brill,  58  Minn.  152,  69  N.  W.  989.  See,  also, 
State  V.  District  Court  of  Ramsey  Co.,  68 
Minn.  242,  71  N.  W.  27.  In  the  case  of  City 
of  Duluth  y.  Dlbblee,  62  Minn.  18,  63  N.  W. 
1117.  the  question  of  Jurisdiction  In  special 
assessment  proceedings  for  a  local  improve- 
ment being  under  consideration,  the  court  say 
(Mitchell,  J.):  "The  one  essential  to  due  pro- 
cess of  law.  In  the  exercise  of  the  power  of 
taxation.  Is  that  at  some  stage  of  the  proceed- 
ings the  parties  concerned  shall  have  notice 
and  an  opportunity  to  interpose  any  defense 
they  may  have  as  to  either  the  validity  or 
amount  of  the  tax."  In  that  case  the  assess- 
ment was  sustained  upon  the  ground  that  the 


owner  had  notice  and  an  <q;)pwtnnity  to   be 
heard. 

In  all  the  cases  involving  the  question  of 
local   assessment    for   public   Improvements 
which  have  been  before  Oda  court,  the  stat- 
utes under  consideration  proylded  for  the  t^vo 
essential  elements:    Flrat,  consideration  and 
determination  by  some  properly  selected  body 
of  the  benefits  to  accrue  by  the  Improvements; 
and,  second,  suitable  notice  to  the  owner  of 
the  property,  and  an  opportunity  to  be  heard 
on  the  question,     ati^  from  the  reference  to 
those  cases  above  made  it  will  be  seen  that 
although  the  court  has  held  that  the  legisla- 
ture may  delegate  its  power  to  make  sacb 
assessments  to  the  various  bodies  connected 
with  municipal  goyemments,  and  that  the  ac- 
tion  of   such   delegated   body   in  reference 
thereto  Is  final,  except  in  case  of  fraud  or 
demonstrable  mistake  of  fact  the  whole  trend 
of  the  discussion  has  centered  around  those 
two  safeguards  of  the  property  owner.    And 
there  can  be  no  question  that,  if  any  of  the 
statutes  before  the  conrt  had  failed  to  pro- 
vide a  proper  method  of  estimating  the  bene- 
fits as  a  basis  for  the  assessment  and  proper 
opportunity  to  the  owner  to  be  heard  thereon, 
the  conrt  would  have  declared  them  prohibit- 
ed by  the  state  constitution  as  to  equality  of 
taxation,  notwithstanding  the  amendment  to 
section  1,  art  9,  authorizing  assessments  for 
local  improvements  upon  the  property  front- 
ing upon  such  Improvements.    In  the  recent 
case  of  State  y.  Bamsey  Co.  District  Court 
(Minn.)  83  N.  W.  183,  the  powers  and  duties 
of  the  board  of  public  works  under  proylslons 
of  the  St  Paul  charter  were  considered.    The 
board  had  assessed  the  amount  of  the  cost  of 
paving  a  street  upon  the  property  frcxiting 
thereon,  and  found  that  each  lot  was  benefit- 
ed equally  per  front  foot    Following  the  pre- 
vious decisions  of  this  court  it  was  held 
that  the  action  of  the  board  was  final.  Inas- 
much as  It  appeared  that  the  members  of  the 
board  had  exercised  their  discretion  in  arriv- 
ing at  such  conclusion.    In  the  closing  part  of 
the  opinion  reference  is  made  to  the  case  of 
Village  of  Norwood  v.  Baker,  with  the  state- 
ment that  it  was  not  applicable  to  the  case 
before  the  court 

Taking  up,  now,  the  act  which  !■  called  in 
question,  we  find,  from  sections  26,  27,  St 
Paul  Charter,  supra:  First  That  no  distinc- 
tion is  made  in  the  class  or  kinds  of  water 
pipes;  whether  principal  feed  mains  or  branch 
supply  pipes,  all  kinds,  of  whatever  descrip- 
tion, being  subject  to  the  tax.  Second.  Each 
lot  in  the  city  of  St  Paul,  no  matter  what  its 
location  or  value  or  use,  whether  Improved 
or  unimproved,  whether  large  or  small,  wheth- 
er In  the  semicountiy  or  in  the  city,  whether 
adapted  and  used  for  pasturage  or  a  business 
block,— each  "lot"  is  treated  in  the  same  man- 
ner, and  subject  to  the  same  tax,  according  to 
Its  lineal  foot  frontage.  Third.  The  tax  is 
not  for  one  year  or  any  specified  time,  but  is 
to  be  levied  annually,  for  all  time,  and  Is 
made  obligatory  on  the  board  of  public  works. 
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Fourth.  This  tax  Is  not  levied  for  any  par- 
ticular purpose.  When  collected,  It  Is  to  be 
paid  over  to  the  city  of  St  Paul,  for  the  use 
of  the  board  of  water  commissioners;  but  the 
law  is  silent  as  to  whether  it  is  to  l>e  expend- 
ed In  repairing  the  main  In  front  of  the  lots 
upon  which  the  tax  Is  levied,  or  to  pay  for 
money  advanced  by  the  board  of  water  com- 
missioners for  the  original  construction  of  the 
main  in  front  of  the  lots  assessed,  or  whether 
It  is  to  be  used  in  payment  of  the  current  ex- 
penses of  the  board.  Fifth.  There  Is  no  pro- 
vision for  a  hearing  upon  the  question  as  to 
•whether  this  tax  is  equitably  distributed,  or 
whether  the  property  so  assessed  is  t>eneiited 
thereby.  If  the  amount  so  assessed  is  not 
paid  within  the  time  prescribed  by  law,  then 
this  shall  become  a  lien  on  said  real  estate, 
and  such  real  estate  shall  be  sold,  as  in  other 
cases  of  delinquent  taxes.  At  no  stage  of  the 
proceedings  is  there  a  bearing  or  considera- 
tion by  any  lawfully  constituted  body  on  the 
question  of  the  beneflts  to  accrue  to  the  prop- 
erty so  assessed,  nor  is  there  provided  any  no- 
tice to  or  opportunity  for  the  lot  owner  to  be 
heard  on  the  question  of  benefits.  So  far  as  the 
amount  of  the  tax  Is  concerned.  It  Is  specif- 
ically fixed,  and  the  owner  has  no  authority, 
under  the  provisions  of  section  1588,  Gen.  St 
18&1,  to  call  In  question  the  amount  of  the 
tax,  and  a  consideration  of  the  equality,  pro- 
portion, and  beneflts  is  necessarily  excluded. 
In  this  case  the  owner  of  the  property  an- 
swered In  the  regular  tax  proceedings,  and 
put  in  issue  the  question  of  benefits,  and  the 
court  received  evidence  upon  that  point  and 
found  that  the  property  was  not  specially 
benefited  by  the  laying  of  such  water  pipes. 
Counsel  for  the  state  claim  that  the  court  had 
no  Jurisdiction  to  that  extent  and  no  authori- 
ty to  make  such  finding;  that  the  tax  was 
made  specific  by  the  act  and  was  not  subject 
to  review.  As  already  stated,  such  la  our 
view  of  the  statute  and  the  law,  and  the  find- 
ing of  the  court  Is  Immaterial  In  the  disposi- 
tion of  the  matter  before  us. 

Applying,  now,  the  test  as  announced  in 
Village  of  Norwood  v.  Baiter  to  those  sections 
of  the  Charter  above  noted,  must  they  stand 
or  fall?  In  our  opinion,  they  must  fall.  To 
stand  against  such  test  having  refused  In  this 
Instance  to  delegate  its  powers  to  the  munici- 
pal authorities  as  hi  other  cases,  and  reserv- 
ing to  itself  the  imposition  of  the  tax,  it  must 
appear  from  the  act  Itself  that  the  legislature 
exercised  Its  Judgment  upon  those  questions 
which  form  the  fundamental  basis  of  the  as- 
sessment No  valid  tax  could  be  levied  for 
such  purpose,  except  upon  the  theory  that  the 
property  waa  by  so  much  increased  in  value. 
In  fixing  this  arbitrary  amount  to  be  applied 
tn  all  cases,  under  all  conditions,  for  an  indefl- 
mte  time,  without  opportunity  for  a  hearing  or 
review,  18  It  not  seii-evident  that  the  legisla- 
ture did  not  consider  the  question  of  benefits 
at  all?  To  car  mind,  the  act  la  so  drastic 
and  arbitrary  as  to  show  upon  its  face  a  com- 
plete failure  to  exercise  any  Judgment  what- 
ever upou  that  question.  That  a  tract  of 
farming  land  is  benefited  at  all  by  the  fact 


that  a  city  water  conduit  Is  laid  In  the  high- 
way adjoining  It  Is  on  Its  face  a  doubtful 
proposition.  That  such  tract  Is  equally  bene- 
fited, according  to  frontage,  with  improved 
city  property.  Is  on  its  face  absurd.  Is  a  lot 
worth  $200  benefited  to  the  same  degree  as  a 
lot  worth  $5,000,  or  Is  a  vacant  lot  of  equal 
frontage  In  the  suburbs  benefited  to  the  same 
degi-ee  as  a  tenement  block  In  the  city  proper? 
Agahi.  such  a  tax  results  In  the  grossest  In- 
equality. The  money  collected  is  turned  over 
to  the  water  commissioners,  and  la  presuma- 
bly applied  to  a  reduction  of  the  annual  cost 
of  maintaining  the  water  system.  By  so  much 
would  be  reduced  the  cost  of  water  to  the 
consumers,  and  the  landowner,  who  may  have 
no  use.  whatever  for  the  water,  is  compelled 
to  bear  part  of  the  cost  to  those  who  have. 

Without  dwelling  upon  the  other  arbitrary 
features  of  the  statute,  some  notice  should 
be  given  to  the  claim  of  the  state  that  this 
law  is  within  the  doctrine  of  Parsons  v.  Dis- 
trict of  Columbia,  170  U.  S.  45,  18  Sup.  Ct 
621,  42  L.  Ed.  943,  and  Spencer  v.  Merchant 
125  U.  8.  345,  8  Sup.  Ct  021,  31  L.  Ed.  763; 
that  is,  the  legislature  has  prescribed  a  cer- 
tain district  within  which  it  has  authority  to 
levy  arbitrarily  assessments  to  meet  the  cost 
of  the  improvement  It  is  true  that  the  legis- 
lature may  cut  out  a  district,  and  levy  the 
cost  of  certain  Improvements  therein;  but  it 
Is  stated  In  Spencer  v.  Merchant:  "In  deter- 
mining what  lands  are  benefited,  the  legisla- 
ture may  avail  itself  of  such  information  as  It 
deems  sufficient  either  through  committees 
or  by  adopting  as  Its  own  the  conclusions  of 
others.  •  •  ♦  The  question  of  special  ben- 
eflts, and  the  property  to  which  it  extends. 
Is,  of  necessity,  a  question  of  fact  and,  when 
the  legislature  determines  it  In  a  case  within 
Its  general  power,  its  decision  must,  of 
course,  be  final.  •  •  •  We  are  not  at  lib- 
erty to  say  that  the  tax  on  the  property  cov- 
ered by  the  law  of  1681  was  imposed  with- 
out reference  to  special  beneflts."  The  court 
there  recognized  the  principle  that  there  was 
a  limit  to  the  legislative  power.  It  has  been 
claimed  that  the  decision  In  Parsons  v.  Dis- 
trict of  Columbia  rests  upon  the  theory  that 
the  fourteenth  amendment  does  not  apply  to 
the  national  government  and  that  the  power 
of  congress  is  practically  unlimited  as  to  tax- 
ation within  the  District  of  Columbia.  What- 
ever may  have  been  the  ground  of  distinction. 
It  seems  clear  to  us  that  the  Parsons  Case  was 
not  considered  controlling  on  the  question  be- 
fore the  court  in  Village  of  Norwood  v.  Baker. 

It  may  be  granted,  then,  that  when  the 
legislative  Judgment  is  properly  exercised, 
the  legislature  may  provide  for  a  public  im- 
provement as  the  construction  of  a  highway 
or  bridge,  which  naturally  would  be  specially 
beneficial  to  some  certain  community,  and 
may  charge  the  cost  and  maintenance  of  the 
same  upon  the  property  of  a  certain  defined 
district  But  the  provisions  of  the  city  char- 
ter make  no  attempt  at  such  a  purpose.  This 
tax  of  10  cents  per  foot  on  all  pipes,  present 
and  future,  has  no  reference  to  the  adoption 
of,  or  construction  of,  a  system  of  water- 
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works  for  the  property  owners  along  tbe  line 
of  the  pipe.  The  district,  If  any  be  defined, 
is  the  city  of  St  Paul,  and  the  beneficiaries 
are  the  inhabitants  thereof. 

The  stake  driven  by  the  decision  In  Yillage 
of  Norwood  V.  Baker  Is  timely.  Jndldal  ex- 
pression on  the  subject  was  Indefinite.  There 
was  a  tendency  to' lose  sight  of  the  equitable 
basis  which  Justifies  the  assessment  upon  pri- 
vate property  of  the  cost  of  public  Improve- 
ments. The  arbitrary  act  of  the  legislative 
body  was  often  accepted  as  final,  without  re- 
gard to  its  justice.  It  is  to  be  hoped  that 
the  highest  court  of  the  land  has  spoken 
finally,  and  will  not  recede  from  its  position. 
For  the  reason  that  the  statute  in  question 
embraces  an  arbitrary  system  of  taxation, 
without  regard  to  benefits,  provides  for  no 
method  of  determining  the  question  of  bene- 
fits, and  no  opportunity  to  be  heard  in  refer- 
ence thereto,  and  for  the  reason  that  from 
the  face  of  the  act  it  appears  that  the  legis- 
lature, in  its  adoption  and  passage,  did  not 
consider  or  take  Into  account  the  benefits  to 
accrue  to  the  property  upon  which  such  as- 
sessment was  levied,  we  hold  that  the  stat- 
ute is  Invalid,  because  It  is,  in  effect,  a  tak- 
ing of  private  proi)erty,  under  the  guise  of 
taxation,  without  Just  compensation,  and 
without  due  process  of  law.  The  cause  Is  re- 
manded, with  directions  to  the  court  to  modi- 
fy Its  order  for  judgment  by  deducting  the 
amount  of  water-frontage  tax. 


OHAGE    V.    UNION    INS.    CO.    of   PHILA- 
DELPHIA.! 

(Supreme  Court  of  Minnesota.    Feb.  11,  1901.) 

INSURANCBl— ARBITRATION— ACTION  ON 
POLICY. 

1.  When  a  building  is  destroyed  by  fire,  if  the 
total  insurance  thereon,  exclusive  of  foundation, 
is  less  than  its  insurable  value  as  designated 
by  the  insurer  in  its  policy,  under  section  25, 
c.  175.  Gen.  Laws  1895,  it  is  not  necessary  for 
the  insured  to  submit  to  arbitration,  even 
though  such  foundation  is  included  in  the  de- 
scription of  the  property. 

2.  When  the  description  of  the  property  in- 
sured includes  the  foundation,  but  no  particu- 
lar or  specific  sum  is  apportioned  to  such 
foundation,  and  the  loss,  besides  the  founda- 
tion, is  greater  than  the  amount  of  Insurance 
fixed  by  the  policy,  the  demand  for  arbitration 
is  not  a  prerequisite  to  recovery  on  the  policy. 

8.  Evidence  considered,  and  held  that,  upon 
the  course  pursued  at  the  trial,  it  was  practi- 
cally conceded  that  the  loss  bv  fire,  exclusive 
of  the  foundation  included  in  the  policy  in  this 
case,  was  greater  than  the  amount  for  which 
the  property  wss  insured,  and  the  order  of  the 
trial  court  directing  a  verdict  was  right. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  county: 
Charles  E.  Otis,  Judge. 

Action  by  Justus  Ohage  against  the  Union 
Insurance  Company  of  Philadelphia.  Verdict 
for  plaintiff,  and  from  an  order  denying  a  new 
trial  defendant  appeals.    Affirmed. 

Brown,  Reed,  Merrill  &.  ButHngton,  for  ap- 
pellant   Otto  Kueffner,  for  respondent 


>  Rehearing  denied  Marcb  M,  1901. 


LOYELT,  J.  Defendant  Issued  to  plaintiff 
its  policy  for  $2,000  on  his  building  situate  in  SL 
Paul,  iusuriug  the  same  for  a  period  of  one  year. 
The  policy  Is  the  form  prescribed  by  chapter 
175,  Oen.  Laws  189S.  The  insurable  value  of 
the  building,  as  stated  In  the  policy,  was  f  6.500. 
Ooncorrent  insurance  was  permitted  by  de- 
fendant to  that  amount.  By  the  uncontradict- 
ed evidence  it  appears  that  Insnrance  was 
carried  on  the  property  in  another  company  to 
the  amount  of  $3,500,  making  the  aggregate 
Insurance  thereon  $5,500,  or  $1,000  less  than 
the  insurance  amount  agreed  to  by  the  terms 
of  defendant's  policy.  The  description  of  the 
property  insured  in  the  policy  was  "the  two- 
Btory  frame,  brick-veneered  building,  and  ad- 
ditions attached,  including  foundation  and  all 
permanent  fixtures,  situate,"  etc  The  build- 
ing and  additions  were  totally  destroyed  by 
Are.  Due  notice  was  given  of  the  destruction 
of  the  building,  but  defendant  disputed  the 
amount  of  the  loss,  and  proposed  a  submission 
of  that  question  to  arbitrators  under  the  forms 
provided  in  the  standard  policy  (section  53,  p. 
421.  Gen.  Laws  1895),  which  was  declined. 
The  case  was  tried  to  the  court  and  a  Jury. 
The  real  contest  was  as  to  the  amount  of  in- 
jury to  the  foundation.  Defendant  offered  to 
prove  with  reference  thereto  that  there  was 
of  such  foundation  a  remaining  undestroyed 
value  of  $500,  claiming  that  imder  the  descrip- 
tion of  the  property  in  the  policy,  by  which 
the  foundation  was  included,  a  difference  be- 
tween the  parties  with  reference  to  the 
amount  of  the  loss  required  a  reference  to  ap- 
praisers, which  being  refused  by  the  insured, 
he  was,  under  defendant's  claim,  barred  from 
recovering  for  that  reason.  At  the  close  of 
the  testimony  the  court  dh-ected  a  verdict  in 
favor  of  plaintiff  for  the  full  amount  of  the 
policy,  with  interest.  From  a  denial  of  a  mo- 
tion for  a  new  trial,  defendant  appeals. 

The  contention  of  the  defendant  that  plain- 
tiff could  not  recover  upon  his  policy  without 
a  submission  to  arbitration  in  this  case  calls 
for  the  construction  of  several  provisions  in 
the  general  Insurance  law  of  this  state  rela- 
tive to  the  valuation  of  the  property  in  the 
policy,  the  rights  of  the  parties  when  loss 
occurs,  and  the  purpose  and  effect  of  the  pro- 
visions for  arbitration  In  the  statute,  to  be 
construed  in  connection  with  the  course  and 
conduct  of  the  parties  at  the  trial.  The  por- 
tions of  the  statute  regulating  the  taking  of 
insurance  risks  provides,  among  other  things, 
that  "any  provision  or  stipulation  In  any  such 
contract  or  policy  of  insurance,  that  the  in- 
sured shall  bear  any  portion  of  the  loss  on  the 
property  insured,  •  •  •  shall  be  null  and 
void";  also  that  the  insurer  "shall  cause  such 
building  or  structure  to  be  examined  •  •  « 
and  the  insurance  value  thereof  to  be  fixed  by 
the  insurer,  or  his  agent,  the  amount  of  which 
shall  be  stated  in  the  policy  of  insurance,  and 
in  the  absence  of  any  change  Increasing  the 
risk,  without  the  consent  of  the  Insurer,  and 
in  the  absence  of  intentional  fraud  on  the  part 
of  the  insurer  in  case  of  total  loss,  the  whole 
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amount  mentioned  in  the  policgr  *  *  *  up- 
on which  tlie  insurer  recelTes  a  premium, 
shall  be  paid;  and  In  case  of  a  partial  loss, 
the  full  amount  of  the  partial  loss  shall  be 
paid."  Gen.  Laws  1885,  p.  402,  c.  175,  S  25. 
And,  in  designating  the  terms  of  the  contract 
or  policy,  it  is  further  required  that  "in  case 
of  loss  except  in  total  loss  on  building  under 
this  policy  and  a  failure  of  the  parties  to 
agree  as  to  the  amount  of  loss,  it  is  mutually 
agreed  that  the  amount  of  such  loss  shall  be 
referred  to  three  disinterested  men,  •  •  • 
the  award  in  writing  by  a  majority  of  the 
referees  shall  be  conclusive  and  final  upon  the 
parties  as  to  the  amount  of  loss  or  damage 
which  shall  be  a  condition  precedent  to  any 
right  in  an  action,  either  at  law  or  equityi  to 
recover  for  such  loss."  Id.  p.  421,  c.  175,  i  58. 
The  gist  of  defendant's  contention  for 
-withholding  the  amount  due  to  plaintiff  on 
the  policy  In  this  case  is  stated  in  its  answer 
In  the  following  terms:  "That  the  said  foun- 
dations were  not  damaged  by  said  fire,  and 
that  the  plaintifTs  loss  and  damage  under 
said  contract  did  not  exceed  the  sum  of  $1,- 
600,  and  that  the  value  of  said  foundations 
BO  covered  by  said  policy  is  the  sum  of  $600, 
and  that  the  same  are  and  always  have 
been  of  that  value  since  the  date  of  said 
fire."  No  other  ground  of  difference  or  basis 
of  demand  for  arbitration  is  set  forth  in  the 
answer,  and,  although  it  is  generally  stated 
that  the  plaintiff's  loss  and  damage  under 
defendant's  policy  did  not  exceed  the  sum 
of  $1,600,  yet  this  allegation  must  be  con- 
trolled by  the  specific  facts  upon  which  the 
refusal  of  the  defendant  to  pay  the  loss  is 
alleged,  viz.  the  salvage  upon  the  founda- 
tion, which,  upon  the  theory  of  the  defendant, 
made  plaintiff's  loss  partial,  rather  than  total, 
and  entitled  It  as  a  matter  of  right  to  an  ap- 
praisement by  referees  to  diminish  the  amount 
to  be  paid  on  its  policy.  Hence,  as  we  view 
it  the  only  question  of  importance  on  this  re- 
view Is  whether  the  order  directing  the  verdict 
prejudiced  defendant  and  deprived  it  of  any 
substantial  right.  If  plaintiff's  building  had 
been  Insured  to  the  full  extent  of  its  estimated 
and  insurable  value,  under  the  specific  terms  of 
the  contract.  Including  the  foundation.  It  might 
be  plausibly  urged  that  the  underwriters 
carrying  such  insurance  would  be  substan- 
tially affected  in  apportioning  the  amount  of 
the  value  of  the  salvage  resulting  from  the 
injured  foundation;  but  the  policy  did  not  ap- 
ply or  apportion  any  specific  amount  of  the 
same  upon  the  foundation,  but  In  fact  sim- 
ply included  the  foundation  as  part  of  the 
whole  structure.  Technically  speaking,  there 
being  a  dispute  as  to  the  amount  of  the  dam- 
age to  the  foundation,  under  the  statutory 
term  of  the  standard  policy,  above  referred 
to.  there  was  "a  failure  of  the  parties  to 
agree  as  to  the  amount  of  loss";  yet  we  do 
not  thinlt  that  this  provision  of  our  statute 
was  Intended  to  be  technically  construed,  to 
Justify  a  factitious  or  unreasonable  demand 
for  arbitration,  where  the  same  could  not  an- 


swer any  purpose  other  than  to  create  an 
unnecessary  controversy  where  none  reason- 
ably should  exist  It  must  be  recognized  that 
the,  provisions  of  the  insurance  law  of  this 
gtate  providing  that  the  Insured  shall  not  be 
permitted  to  carry  any  portion  of  the  risk, 
and  that  the  insurer  sliall  be  concluded  by  the 
insurable  value  of  the  building  as  stated  and 
fixed  in  the  policy,  was  intended,  in  view 
of  the  numerous  Insurance  controversies  in 
this  country,  to  prevent  overlnsurance  and 
avoid  litigious  and  captious  disputes  In  ad- 
justments between  the  parties,  as  well  as  to 
require  payment  of  the  full  amount  covered 
by  policies;  in  case  of  loss  the  different  pro- 
visions of  the  statute  referred  to,  and  the 
reason  for  their  adoption,  must  be  consider- 
ed together,  and,  if  the  views  expressed  are 
not  correct  we  cannot  give  force  and  effect 
to  that  provision  which  requires,  in  case 
of  a  partial  loss,  the  full  payment  thereof. 
The  construction  which  we  are  bound  to  give 
these  provisions  of  the  insurance  law  must 
be  made  so  as  to  secure  the  beneficial  pur- 
pose of  their  enactment  which  seems  to  us 
to  require  arbitration  only  where  the  same 
would  be  essential  and  a  necessary  method 
to  determine  the  amount  of  the  partial  loss, 
and  that  if  an  arbitration  was  clearly  unnec- 
essary, as  a  matter  of  fact  in  a  given  case, 
it  would  be  absurd  and  inconsistent  with  the 
object  of  the  law  to  require  It  as  a  prereq- 
uisite to  recovery. 

The  answer  of  defendant  limited  the  sal- 
vage to  the  damaged  foundation.  The  trial 
proceeded  entirely  upon  that  theory.  The 
plaintiff  claimed  that  there  was  but  little  of 
the  foundation  (not  over  $150  in  value)  left 
while  the  defendant  offered  at  the  close  of 
the  testimony  to  show  that  the  value  of  such 
salvage  was  $500,  making  no  other  claim 
for  diminution  of  the  amount  of  loss  on  its 
policy  than  a  reduction  of  less  than  $400  be- 
low the  entire  amount  of  the  estimated  and 
valued  portion  of  the  property  destroyed, 
even  upon  its  own  theory;  and  it  is  dlfilcult 
to  see  what  benefit  defendant  could  have  de- 
rived from  any  dispute  as  to  the  amount  of 
salvage,  when  the  real  loss  upon  the  build- 
ings was  less  than  the  whole  risk,  or  what 
advantage  could  result  from  such  arbltratl<H>, 
unless  it  were  to  make  a  point  upon  the  tech- 
nical construction  of  a  portion  of  the  statute 
for  the  benefit  of  the  Insurance  company,  and 
thus  allow  the  statement  in  the  description  in- 
dnding  t]>e  foundation  to  become  a  trap  for 
the  unwary,  without  substantial  Iieneflt  to  ei- 
ther party,  against  the  spirit  of  the  statute, 
whose  purpose  was  to  discourage  that  object 
There  is  nothing  In  the  suggestion  that  the 
loss  was  to  be  adjusted  as  at  the  time  of  the 
fire,  instead  of  at  the  time  of  the  policy,  as  ap- 
plied to  this  case,  for  by  the  terms  of  the 
standard  policy  the  statement  of  insurable 
value  is  to  be  paid  in  case  of  loss,  and  the  de- 
fendant made  no  other  claim  that  the  build- 
ing had  diminished  in  the  short  time  be- 
tween the  policy  and  the  fire,  but  placed  Its 
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contention  entirely  upon  the  Injury  to  tne 
foundation;  and.  In  the  absence  of  any  such 
claim.  It  must  be  presimied,  in  giving  life  and 
force  to  the  valued-policy  provision,  that  the 
building,  as  distinguished  from  the  founda- 
tion, was  of  the  same  value  at  the  time  of 
the  Are  as  yrtiea  the  insurance  was  placed 
upon  It  Under  these  circumstances,  the  de- 
fendant's policy  of  $2,000  covered  an  actual 
loss  upon  the  building,  exclusive  of  the  foun- 
dation, and  the  controversy  over  the  value 
of  such  remaining  foundation  is  speculative, 
rather  than  real;  for,  admitting  all  that  plain- 
tiff claimed,  the  building  destroyed  was  worth 
more  than  $500  In  value  over  the  total  amount 
of  all  the  Insurance  upon  It,  Including  the 
policy  of  the  other  company,  and  the  order  of 
the  court  below  was  Justlfled  by  the  course  and 
conduct  of  the  defendant  at  the  trial.  Order 
afiSrmed. 


BOARD  OF  COM'RS  OF  CARVER  OOUNTI 
V.  BONGARD  et  al. 

(Supreme  Oonrt  of  Minnesota.    Feb.  11,  1901.) 

COUNTY  TREASURER  —  ACTION  ON  BOND — 
COMPLAINT— CONVERSION  OF  FUNDS. 

1.  It  is  not  a  prerequisite  to  an  action  on  a 
county  treasurer's  bond  against  the  sureties  that 
leave  should  be  obtained  of  court  to  commence 
suit  thereon.  Waseca  Co.  v.  Sheeban,  43  N.  W. 
690,  42  Minn.  57,  approved  and  followed  in  this 
respect. 

2.  Neither  la  it  essential  that  it  should  appear 
in  a  complaint  in  an  action  by  the  board  of 
commissioners  against  the  sureties  on  such 
treasurer's  bond  that  a  resolution  to  commence 
the  same  has  been  adopted  by  the  board,  or 
that  settlements  have  been  made  by  the  audit- 
or of  the  county  with  the  defaultiUK  treasurer, 
or  that  the  state  auditor  has  authorized  the 
commencement  of  the  suit.  Board  v.  Smith,  22 
Minn.  97,  approved  and  followed. 

3.  The  allegation  that  a  county  treasurer  has 
converted  the  funds  of  the  county,  that  he  has 
abandoned  his  office,  and  absconded  from  the 
county  and  state,  and  that  he  has  been  sus- 
pended by  the  governor,  and  his  successor  ap- 
pointed, states  the  essential  ultimate  facts  to 
show  that  such  successor  was  authorized  to 
make  a  demand  for  the  funds  charged  to  have 
l)een  so  converted  in  an  action  against  the  sure- 
lies  upon  the  official  bond. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Carver  county; 
Francis  Cadwell,  Judge. 

Action  by  board  of  county  commissioners 
of  Carver  county  against  Gerhard  Bongard 
and  others.  From  a  Judgment  overruling  a 
demurrer  to  the  complaint,  defendants  appeal 
Affirmed. 

W.  0.  O'Dell,  for  appellants.  P.  W.  Morri- 
son (H.  J.  Peck,  of  counsel),  for  respondent 

LOVELY,  J.  This  is  an  action  brought 
by  the  board  of  county  commissioners  of  Car- 
ver county  to  recover  on  the  official  bond 
given  by  their  late  treasurer,  Gerhard  Bon- 
gard, and  bis  sureties,  under  tbe  claim  that  be 
made  default  in  the  conditions  of  such  bond 
in  failing  to  pay  over  to  his ,  successor  $7,- 
8SG.89,  moneys  which  he  had  collected  and  re- 


ceived as  such  treasurer.  Bongard  did  not 
answer.  The  remaining  defendants  demur- 
red to  the  complaint  upon  two  grounds:  First 
that  the  plaintiff  had  not  the  legal  capacity 
to  sue.  Second,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  from 
which  order  defendants  appeal  to  this  court 

It  is  claimed  In  support  of  the  first  ground 
of  demiuTer  that  It  was  essential  to  the 
commencement  of  tbe  action,  either  that  such 
action  should  have  been  authorized  by  the  au- 
ditor of  the  state,  or  by  a  resolution  of  the 
county  commissioners  of  the  county,  or  that 
leave  of  court  should  have  been  first  had  and 
obtained  for  that  purpose,  which  facts  should 
afflrmatlyely  appear  upon  the  face  of  the  com- 
plaint to  authorize  the  maintenance  of  the  suit 
for  the  alleged  conversion  by  the  county  treas- 
urer of  the  funds  of  which  he  was  the  cnsto- 
dlan.  It  has  been  held  by  this  court  that  an  ac- 
tion may  be  prosecuted  by  a  county  against  Its 
treasurer  and  his  sureties  on  the  county  treas- 
urer's bond  without  first  obtaining  leave  of 
the  court  for  that  purpose  (Waseca  County  v. 
Sheeban,  42  Minn.  57, 43  N.  W.  090);  and  hi  an 
earlier  case  that  the  county  may  sue  or  be  sued 
In  any  matter  pertaining  to  the  business  of  the 
coun^,  with  no  limitation  other  than  would 
apply  to  any  corporation  (Board  t.  Smith,  2*2 
Minn.  97).  Suit  brought  upon  a  county  treas- 
urer's bond'  by  the  board  of  county  com- 
missioners was  held  In  the  last  case  cited  to 
be  the  proper  course.  These  decisions  rule 
the  question  raised  as  to  the  legal  capacl^  of 
the  plaintiff  to  maintain  this  action,  which  is 
no  longer  an  open  one  in  this  state.  It  follows 
that  the  county  having  the  right  in  the  name 
of  Its  board  of  county  commissioners,  to  main- 
tain the  action,  it  must  be  presumed  to  have 
authorized  the  same,  and  it  was  no  more  nec- 
essary to  set  forth  In  the  complaint  an  author- 
ity by  resolution  of  the  board  to  commence 
such  suit  than  upon  any  other  cause  of  action 
brought  by  any  other  corporation. 

2.  Upon  the  second  ground  of  demurrer  Hie 
complaint  sets  forth,  among  other  things,  that 
the  defendant  Bongard  abandoned  his  office, 
absconded  from  the  county  and  state,  and 
sought  an  asylum  in  a  foreign  country,  and 
that  on  the  same  day  he  was  suspended  and 
removed  from  his  office  by  the  governor  of 
the  state  of  Minnesota.  These  are  allega- 
tions of  ultimate  facts  properly  pleaded,  and 
showing  that  there  was  an  abandonment  of 
the  office  by  the  county  treasurer,  and  it  was 
not  requisite,  necessary,  or  apparently  possi- 
ble to  have  stated  more  appropriately  the  lia- 
bility resting  upon  the  removal  of  the  county 
treasurer  from  his  office  upon  which  result  the 
consequent  obligation  to  pay  over  moneys  In 
his  hands  to  his  successor  followed.  The 
statute  provides  for  the  suspensicm  of  a  coun- 
ty treasurer  by  tbe  governor;  also  for  a  trial 
on  the  demand  of  the  treasurer  within  30 
days  from  the  date  of  suspension.  Gen.  St. 
1894,  §i  904-912.  The  averment  of  such  sus- 
pension in  connection  with  the  alleged  aban- 
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donment  of  tbe  office  forbldi  any  poa^ble  Inr 
f  erence  that  there  was  a  trial,  or  that  the  de- 
faulting treasurer  retained  any  claim  what- 
ever to  the  office,  or  any  right  to  the  funds 
In  his  hands  at  the  time  he  absconded.    It 
"waa  further  alleged  in  the  complaint  that  one 
A.  Lk  Skoog  tras  by  the  commissioners  of  the 
county  duly  appointed  county  treasurer  In 
place  of  Bongard,  and  on  the  18th  day  of  Feb- 
ruary, 1000,  duly  qualified  and  entered  upon 
the  duties  of  such  office,  and  is  still  coimty 
treasurer  of  said  county,  and  acting  as  such; 
tbat  Skoog,  as  such  treasurer,  and  acting  In 
that  capacity,  duly  demanded  from  said  Bon- 
gard the  money  alleged  to  have  been  wrong- 
fully converted,  to  which  he  was  entitled  as 
such  county  treasurer,  and  that  the  demand 
was  refused.    It  was  held  in  the  case  of 
Board  t.  Smith,  supra,  that  a  county  treas- 
urer is  chargeable  with  the  pmbllc  fnnda, 
independent  of  the  fact  that  he  had  made  set- 
tlements with  the  county  auditor,  or  had  been 
charged  therewith,— for  conTertIng  the  money 
to  his  own  use.    The  right  of  the  county  to 
sue  Is  not  oi)en  to  doubt.    The  fact  that  It  has 
brought  a  suit  requires  It  to  be  presumed  that 
It  was  commenced  by  the  proper  authority. 
The  allegation  that  the  office  has  been  aban- 
doned by  the  former  treasurer  Is  Inconsistent 
with  the  Idea  that  the  defaulting  treasurer  is 
still  in  Its  possession,  or  has  any  control  over 
It,  without  reference  to  the  allegation  that  he 
was  suspended  by  the  goyemor.    The  aver- 
'  ment  that  his  successor  was  duly  and  proper- 
ly appointed  and  quaUfled,  also  that  the  de- 
faulting treasurer  had  converted  tbe  public 
funds  whidi  It  is  sought  to  recover  In  this  ac- 
tion, together  clearly  allege  the  statement  of 
a  cause  of  action  against  his  sureties.    If  It 
could  be  claimed  that  the  old  treasurer  had 
been  reinstated,  or  that  his  successor  was  not 
In  legal  possession  of  the  office,  with  the  right 
to  demand  such  funds,  such  defenses  should 
have  been  set  up  affirmatively,  and  cannot  be 
reached  by  demurrer.    The  complaint  could 
not  more  fully  show  a  legal  liability  on  the 
part  of  the  sureties  on  the  bond  in  question  to 
hold  them  responsible  for  the  funds  unlawful- 
ly converted  by  such  treasurer.    The  order 
appealed  from  Is  affirmed. 


OORSTZ  V.  PINSSR 
(Snpreme  Oonrt  of  Minnesota.    Feb.  18,  1901.) 

TRIAb-IKSTRUCnONS— APPEAL— RBVIBTW— 
ACTION  FOR  ASSAULT. 

1.  Where  an  erroneons  statement  of  law, 
clearly  applied  to  the  facts  of  the  case,  was 
t^feu  In  the  charge  of  the  trial  conrt  to  the 
Jury,  audi  error  was  not  cared  by  subsequent 
correct  instructions  which  did  not  point  directly 
to  and  correct  the  misdirection. 

2.  It  Is  the  dnty  of  the  trial  court  to  apply 
the  law,  in  Its  instructions,  to  the  essential  facts 
in  a  practical  and  concrete  form,  and  if  it  errs 
in  this  respect  a  general  correct  alwtract  propo- 
sition npon  the  same  subject  will  not  cure  the 
previons  error. 

8.  Correct  statements  of  abstract  propositions 
by  a  trial  court  must  be  considerea  in  view  of 


the  whole  charge,  and  It  must  be  presumed  in 
this  conrt,  on  review,  when  contradictory  In- 
structions are  given,  that  those  of  practical  ap- 
plication to  the  evidence  were  more  effective 
Uian  others  of  an  abstract  character. 

4.  An  erroneons  instruction  of  the  trial  court 
in  this  ease  considered  In  the  light  of  the  evi- 
dence, and  nnder  the  rules  above  stated,  held 
to  be  prejudicial  to  the  defendant. 

(Syllabns  by  tbe  Court) 

Appeal  from  district  court,  Norman  county; 
William  Watts,  Judge. 

Action  by  Julius   Gorstz  against  Oustav 
Plnske.    Verdict  for  plaintiff,  and  from  an- 
order  denying  a  new  trial  defendant  appeals. 
Reversed. 

Calkins  &  Calkins,  for  appellant.  Peter 
Sharpe  and  O.  Mosoess,  for  respondent 

LOVELY,  J.  Civil  action  brought  against 
defendant  to  recover  for  an  alleged  assault 
upon  the  plaintitt.  Defendant  counterclalmed 
for  an  assault  arising  out  of  the  same  trans- 
action. The  plalntUI  had  ■  verdict  Defend- 
ant moved  for  a  new  trial  upon  a  settled 
case,  for  errors  of  law  and  upon  other 
grounds,  which  motion  was  overruled,  and 
defendant  appeals  to  this  court 

The  respective  parties  to  this  action  were 
neighbors.  Defendant  occupied  and  cultivat- 
ed a  toee  claim  adjacent  to  the  public  high- 
way. A  few  days  previous  to  the  alleged  as- 
sault upon  plalntift,  defendant  had  plowed 
the  land  between  his  tree  claim  and  the  high- 
way, and  had  seeded  the  same  to  grass,  to  se- 
cure the  benefit  of  chatter  60,  Gen.  Laws 
1805,  which  provides  "that  any  person  living 
ui>on  or  owning  land  fronting  on  any  of  the 
public  highways  of  this  state,  may  for  the 
purpose  of  seeding  the  same  down  to  grass, 
plow  and  level  the  said  highway  for  said  pur- 
pose, and  seed  the  same  to  grass  to  within 
one  rod  of  the  centre  of  the  same,"  etc.  Bvl- 
doice  was  offered  at  the  trial  tending  to 
show  that  on  the  day  previous  to  the  alleged 
assault  upon  plaintiff  the  latter  had  passed 
over  the  highway,  going  out  of  the  traveled 
portion,  and  driving  ni>on  the  plowed  soil  of 
the  land  seeded  by  defendant  Whether  it 
was  necessary  for  the  plaintiff  to  leave  the 
traveled  highway  and  drive  over  the  newly- 
plowed  ground  which  had  been  seeded  was, 
upon  the  evidence,  an  open  question  for  the 
jury.  Testim(»iy  was  also  Introduced  on  the 
part  of  the  defendant  to  show  that  plaintiff, 
on  the  day  when  the  assault  was  committed, 
and  immediately  previous  to  the  same,  again 
passed  over  this  highway  with  a  team  and 
wagon,  and  again  drove  outside  of  the  trav- 
eled way,  very  -dose  to  the  trees  upon  de- 
fendant's claim,  and  that  his  actions  In  this 
respect  had  a  tendency  to  cut  up  the  soil 
and  Injure  the  growth  of  the  newly-planted 
seed,  all  of  which  was  denied,  and  made  an 
Issue  of  fact  by  the  plaintiff,  upon  which  tes- 
timony was  received  on  both  sides.  There 
was  also  evidence  tending  to  show  that  at 
the  time  of  the  assault  plaintiff  carried  a 
gun,  and  claimed  the  right  to  travel  any- 
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where  -within  the  four  rods  of  the  legal  high- 
way, without  reference  to  the  use  to  which 
defendant  had  adapted  It  for  Improvement 
under  the  statute  referred  to.  It  Is  tmnec- 
essary  to  detail  the  disputed  evidence  of  the 
assault,  further  than  to  say  that,  upon  the 
claim  of  defendant,  the  controversy  between 
the  parties  commenced  in  an  attempt  by  him 
to  prevent  plaintiff  from  destroying  the  effects 
of  his  work  in  seeding  the  land  between  the 
tree  claim  and  the  highway. 

Very  much  of  the  testimony  at  the  trial 
was  devoted  to  the  question  of  provocation 
for  the  assault  as  above  indicated.  In  the 
charge  of  the  learned  trial  court,  the  Jury 
were  Instructed  In  these  words:  "You  are  at 
liberty  to  take  into  consideration  the  Injuries, 
so  far  as  they  have  been  shown  by  the  evi- 
dence; the  pain  and  suffering  endured  by 
the  Injured  p&rty;  his  loss  of  time.  If  loss  of 
time  has  been  proven,— and  award  such  dam- 
ages as  you  may  think  proper  and  right  In 
view  of  all  the  circumstances  proven  on  the 
trial  of  this  case.  *  *  *  If  you  find  that 
the  Injuries  were  inflicted  willfully  and  ma- 
liciously, then  yon  are  not  limited  to  mere 
compensation  for  the  actual  damages  sustaln- 
.  ed,  but  may  give  such  further  sum  by  way 
of  exemplary  damages  as  an  example  to  oth- 
ers, to  deter  them  from  offending  in  a  like 
manner."  No  exception  was  taken  to  this 
portion  of  the  charge,  and  It  undoubtedly  cor- 
rectly states  the  law  as  It  exists  in  this 
state.  The  cotnrt  further  instmcted  the  Jmy 
"that  any  person  may  seed  the  highway 
opposite  his  land  or  In  front  of  his  land,— 
however,  not  within  one  rod  of  the  center 
of  the  highway,— and  the  defendant  had  the 
right  to  seed  the  highway  opposite  his  land 
in  that  way,"  and  then  used  the  following 
language:  "But,  If  the  plaintiff  bad  a  mind 
to  drive  over  that  part  that  was  seeded,  be 
had  the  legal  right  to  do  so."  To  this  in- 
struction exception  was  duly  noted.  The 
conrt  further  instructed  the  Jury,  in  connec- 
tion with  and  following  the  portion  of  tiie 
charge  last  referred  to»  that:  "The  fact  that 
plaintiff  had  driven  over  the  seeded  portion 
of  the  highway  would  not  be  Justification  for 
an  assault  and  battery.  Still,  It  may  be  con- 
sidered by  the  Jury  In  mitigation  of  dam- 
ages." The  only  question  we  deem  it  neces- 
sary to  consider  on  this  appeal  is  as  to  the 
legal  effect  to  be  given  to  the  portion  of  the 
charge  excepted  to.  There  Is  no  doubt  as  to 
the  abstract  correctness  of  the  statement  of 
law  that  the  provocation  given  by  plaintiff  in 
driving  over  the  seeded  portion  of  the  high- 
way did  not  Justify  an  assault  upon  him  by 
the  defendant;  but  in  view  of  the  course  of 
the  trial,  in  which  the  right  of  the  plaintiff 
to  use  the  four  rods  of  the  highway,  and  to 


"drive  where  he  had  a  mind  to  upon  It,"  was 
Involved,  we  think  that  the  court  gave  un- 
due prominence  to  the  assertions  of  such 
right  by  the  plaintiff,  under  the  proofs,  and 
erroneously  instructed  the  Jury  prejudicially 
to  defendant  in  that  respect.  Under  the  evi- 
dence, upon  this  instruction,  the  Jury  might 
have  found  that  plaintiff  had  an  absolute 
right  to  drive  at  his  will  and  pleasure  on  the 
seeded  land;  and  the  assertion  of  that  right 
might  well  have  been  considered  as  an  aggra- 
vation of  the  assault.  Justifying  the  award 
of  smart  money.  An  essential  element  of 
punitive  damages,  as  stated  by  the  court, 
consists  In  malice,  which  requires  a  considera- 
tion by  the  Jury,  when  such  damages  are  al- 
lowable, of  aggravating  or  mitigating  circum- 
stances; and  it  seems  to  us  that  the  concrete 
statement  by  the  court  that  plaintiff  bad  a 
right  to  drive  over  the  highway  "where  he 
had  a  mind  to"  was  calculated  to  mislead, 
and  might  hdve  justified  the  view  by  the 
Jury,  that  the  defendant  had  no  right  what- 
ever to  avail  himself  of  the  benefit  of  the 
statute  giving  him  the  right  to  seed  the  un- 
traveled  part  of  the  four  rods  of  the  legally 
laid  out  right  of  way.  The  abstract  state- 
ment that  the  right  of  the  defendant  to  seed 
the  same  might  be  considered  In  mitigation 
of  damages,  following  the  excepted  portion  of 
the  charge,  does  not,  in  our  Judgement,  cure 
the  erroneous  impression  that  might  natural- 
ly be  received  by  the  Jury  by  the  improper 
Instruction  referred  to,  and  deprived  the  de- 
fendant of  his  right  to  have  the  real  alle- 
viating features  which  led  to  the  assault  con- 
sidered In  an  Intelligent  and  sensible  man- 
ner. The  statements  of  the  court  In  tbla 
respect  are  contradictory,  and  could  not  but 
have  been  confusing,  and  may  have  seriously 
enhanced  the  damages,  which  were  large, 
considering  the  evidence  of  the  real  Injuries 
inflicted  upon  the  plaintiff.  Correct  state- 
ments of  abstract  propositions  by  s  court 
must  be  considered  in  view  of  the  whole 
charge,  and,  if  coupled  or  connected  with 
misleading  or  Injurious  instructions  of  a  con- 
crete nature,  it  must  be  presumed  upon  re- 
view In  this  court  that  the  jury  gave  more 
weight  to  those  portions  of  the  charge  which 
directly  affected  the  question  Involved,  as 
stated  in  such  concrete  form,  than  the  ab- 
stract modifications,  although  literally  cor- 
rect, in  other  portions  of  the  charge.  Har- 
riott V.  Holmes,  77  Mhin.  246,  79  N.  W.  1008. 
At  least  we  must  hold  such  to  be  the  effect 
of  the  charge  In  this  case.  Warehouse  Co.  v. 
Davis  (Minn.)  88  N.  W.  531.  We  find  no 
other  errors  worthy  of  serious  consideration, 
but  for  the  misdirection  of  the  court  above 
noted  the  order  appealed  from  mast  be  re- 
versed, and  a  new  trial  ordered. 
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In  re  SBMPBR'S  BSTATB. 

COATBS  et  al.  r.  BBMPBB. 

(Supreme  Court  of  Minnesota.    Feb.  18,  1801.) 

WITNESS-COMPBTSNCY. 

1.  An  attorney  at  law  who  draws  a  will,  and 
attends  the  person  executing  tbe  same  to  give 
advice,  is  not  prohibited,  on  account  of  hla  re- 
lations as  such  counsel,  from  testifying  concern- 
ing the  facts  connected  with  such  execution,  in 
a  contest  thereon.  Following  In  re  Layman's 
Win.  42  N.  W.  286,  40  Minn.  378. 

2.  'Evidence  considered,  and  hdd,  that  the 
same  supports  the  findings  of  fact  hy  the 
trial  court,  and  that  the  findings  of  fact  sus- 
tain the  conclusions  of  law  to  the  effect  that 
the  instrument  proposed  as  the  last  will  of 
testatrix  was  properly  executed,  that  she  had 
the  necessary  testamentary  capacity,  and  that 
the  same  was  her  legal  will. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Benton  coimty; 
Ia  L.  Baxter,  Judge. 

In  the  matter  of  the  estate  of  Fanny  Sem- 
per, deceased.  From  a  judgment  admitting 
her  will  to  probate  on  petition  of  William 
Semper,  Joseph  H.  Coates  and  others  appeal. 
Afflnued. 

Geo.  Stewart,  for  appellants.  Reynolds  ft 
Boeser,  for  respondent 

LOVBLY,  J.  Fanny  Semper  died  testate 
In  March,  1886.  Her  will  was  duly  propos- 
ed and  admitted  to  probate.  Appeal  was 
taken  to  the  district  court,  where  the  will 
was  contested  upon  the  ground  that  tbe  same 
was  not  properly  executed,  and  that  testatrix 
was  not  mentally  competent  and  possessed  of 
tbe  testamentary  capacity  requisite  In  ancb 
cases.  Upon  the  trial  of  the  cause  the  dis- 
trict comt  made  specific  findings  of  fact  and 
law  to  the  effect  that  the  testatrix  was  pos- 
sessed of  sufflcloit  testamentary  capacity  to 
execute  the  will,  also  that  the  instrument 
presented  was  her  last  will  and  testament, 
and  affirmed  the  decree  of  the  probate  court. 
The  contestants  moved  to  vacate  the  order 
of  the  trial  court,  which  motion  was  oTerml- 
ed,  and  defendant  aiq;)ealed  therefrom  to  this 
court  npon  two  grounds:  (1)  That  the  deci- 
sion is  not  Justified  by  the  evidence;  and  (9 
errors  of  law  occurring  at  the  triaL 

At  the  trial  in  the  district  court,  one  Sean, 
who  was  tbe  attorney  who  drew  the  will, 
signed  the  same  as  a  witness,  and  assisted  in 
its  execution  as  legal  counsel  of  testatrix, 
WHS  asked  the  following  Question:  "Before 
the  execution  of  tbe  will,  what  did  yon  do 
with  reference  to  making  the  contents  known 
to  the  testatrix?"  To  which  question  objec- 
tion was  made  that  the  communteatlon  be- 
tween such  attorney  and  the  executrix  was 
privileged.  The  objection  was  overruled,  un- 
der exertion,  and  tbe  witness  permitted  to 
answ«  the  same.  It  is  urged  on  this  appeal 
that  the  admission  of  this  evidence  was  error, 
vndec  5662,  Gen.  St  1S94,  which  provides 
that  "an  attorney  cannot  without  tbe  consent 
of  his  client  be  examined  as  to  any  com- 


munlcatkm  made  by  tbe  client  to  him  or  his 
advice  given  thereon  In  the  coturse  of  pro- 
fessional duty."  We  are  clear  that  this  pre- 
cise question  has  been  disposed  of  by  this 
court  where  the  rule  has  been  laid  down, 
germane  to  the  legal  proposition  thus  raised, 
that  the  testimony  of  tbe  attorney,  given  un- 
der circumstances  similar  to  Its  reception  hi 
this  case,  is  not  privileged,  but  "serves  to 
protect  the  estate,  and  tends  to  aid  a  proper 
disposition  of  it"  In  re  Layman's  Will,  40 
Minn.  373,  42  N.  W.  286.  The  court  hi  that 
case  say  (CoUlns,  J.):  "Tbe  issue  In  the  case 
was  to  the  mental  soimdness  of  a  person  un- 
der whom  each  litigant  claimed,  and,  what- 
ever the  result  the  Interest  and  the  estate  of 
deceased  were  not  prejudicially  affected.  It 
Is  not  an  action  in  which  the  success  of  an 
adverse  third  party  must  prove  detrimental 
to  the  property.  Neither  of  these  litigants 
can  be  permitted  to  Invoke  tbe  rule  respect- 
ing privileged  communications  for  tbe  pur- 
pose of  excluding  material  and  Important 
evidence  of  the  character  above  described, 
upon  the  only  question  Involved  in  the  dis- 
pute, namely,  the  sanity  of  the  deceased. 
The  testimony  of  tbe  witness  was  properly 
received."  This  was  a  well-considered  case, 
in  which  the  authorities  were  fully  reviewed, 
and  we  see  no  reason  to  depart  from  the  rule 
therein  adopted.  Much  evidence  was  receiv- 
ed In  this  case  upon  tbe  testamentary  capacity 
of  the  testatrix,  and,  from  the  careful  review 
that  we  have  given  the  same,  we  are  requir- 
ed to  say  that  as  tbe  question  of  such  capac- 
ity was  an  ojpen  one  for  the  determination  of 
tbe  trial  court,  its  findings  In  favor  of  the  will 
must  be  held,  upon  this  review  of  that  Issue, 
which  Is  to  the  weight  of  the  evidence,  to  be 
conclusive,  and  we  cannot  disturb  its  finding 
In  that  respect    Order  affirmed. 


STATB  V.  FORD. 
(Supreme  Oonrt  of  Minnesota.    Feb.  13,  1801.) 

CRIMINAL.     LIBEL— BVIDBNCB-JtJSTIPIOATION 
— PROVINCB  OP  JURT. 

1.  In  a  prosecution  for  a  criminal  libel  the 
Jury  have  the  right  to  determine  the  law  aa 
well  as  the  facts  involved  (Gen.  St.  1894,  { 
6768),  and  mav  infer,  in  a  case  where  the  lan- 
guage of  the  libel  complained  of  Is  scurrilous 
and  abusive,  that  the  same  was  published  from 
an  improper  motive  and  with  malicious  intent. 

2.  Eividence  considered,  and  held,  that  there 
was  nothing  which  would  require  the  Jury  to  find 
that  the  alleged  libel  was  excusable,  or  published 
upon  reasonable  grounds  of  belief  in  its  truth,  or 
for  good  motives. 

8.  Suspicions  and  rumors  of  improper  and 
unlawful  conduct  by  a  citizen  in  a  public  sta- 
tion will  not  as  a  matter  of  law,  justify  a 
newspaper  in  giving  the  same  circulation. 
Publication  in  such  cases  must  be  upon  Juati- 
fiable  grounds  of  belief  of  the  truth  and  from 
good  motives,  to  secure  immunity  to  the  pub- 
lisher. 

(Syllabus  by  the  Court) 

Appeal  from  district  cour^  Rice  county; 
Thomas  S.  Buckham,  Judge.  3  0(3Ql C 
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E.  B.  Ford  was  convicted  of  criminal  li- 
bel. From  an  order  denying  a  new  trial,  he 
appeals.    Affirmed. 

W.  W.  Erwln  and  P.  J.  Klrwin,  tor  ap- 
pellant W.  B.  Douglas  and  J.  W.  Le  Crone, 
Co.  Atty.,  for  the  State. 

LOVELY,  J.  Defendant  was  convicted  be- 
fore a  Justice  of  the  peace  of  publishing  a 
criminal  libel  concerning  the  superbitendent  of 
the  school  for  feeble-minded,  located  at  Fari- 
bault. He  appealed  to  the  district  court,  where 
the  cause  was  retried  to  a  jury  upon  the  gen- 
eral plea  of  not  guilty.  Defendant  was  again 
convicted.  He  moved  for  a  new  trial,  which 
motion  was  denied.  From  this  order  he  ap- 
peals, upon  the  whole  record,  to  this  court 

We  have  gone  over  the  alleged  libel, 
which  Is  very  lengthy.  In  connection  with 
the  entire  evidence,  to  ascertain  whether 
defendant  has  any  legal  ground  to  support 
his  single  contention  on  this  appeal,  viz. 
that  the  evidence  Is  Insufficient  to  sustain 
the  conviction;  and  we  have  no  difficulty  In 
reaching  the  conclusion  that  the  verdict  was 
right,  and  the  order  of  the  trial  court  must 
be  affirmed.  It  Is  seldom  that  a  court  la 
called  upon  to  consider  so  defamatory  and 
malignant  a  mass  of  personal  abuse  as  Is 
contained  In  the  pages  of  the  sheet  publish- 
ed at  Faribault  by  defendant  bearing  the 
name  of  "The  Beferendum,"  and  made  the 
basis  of  the  complaint  upon  which  he  was, 
for  a  libelous  attack  against  the  superintend- 
ent of  one  of  our  most  beneficent  and  use- 
ful public  charities,  duly  and  properly  con- 
victed. We  have  no  Inclination  to  give  fur- 
ther notoriety  to  this  libel,  by  a  reproduction 
of  any  portion  of  it  Such  a  course,  in  view 
of  the  many  decisions  of  this  court  defining 
and  illustrating  the  law  of  libel,  cannot  be 
necessary  for  precedent;  and  we  will  not 
willingly  or  unnecessarily  add  to  the  pain 
which  might  reasonably  be  suffered  by  the 
victim  of  these  unfounded  and  scurrilous 
attacks,  that  seem  to  have  emanated  either 
from  malice  or  a  desire  of  sensation. 

The  able  counsel  for  defendant  whose  skill 
in  behalf  of  his  client  has  been  exerted  to 
Its  utmost  was  most  Judiciously  and  pru- 
dently required  to  admit  the  absolute  Insuffi- 
ciency of  the  proofs  to  fasten  upon  the  ob- 
ject of  this  libel  anything  worthy  of  being 
called  a  justification.  At  the  dose  of  his 
argument  in  this  court  he  says,  "The  defend- 
ant has  at  no  time  In  this  case  attempted  to 
justify  by  proving  the  truth  in  relation  to 
the  charges  stated  by  blm."  But  It  was  at- 
tempted to  be  shown  at  the  trial  that  nu- 
merous rumors  had  been  repeated  to  defend- 
ant reflecting  upon  the  object  of  his  attacks, 
as  an  excuse  for  the  abusive  publication. 
The  learned  trial  court  was  very  liberal  In 
giving  the  defendant  full  latitude  to  show 


any  rumor  on  which  suspicion  ml^t  rest 
and  fairly  left  to  the  jury  the  question  of 
defendant's  motives.  The  jury  might  well 
have  found  that  the  publication  complained 
of  was  malicious,  from  the  offensive  and 
scurrilous  nature  of  the  language  In  which 
It  was  couched.  While  It  pretended  to  call 
for  an  Investigation  of  the  conduct  of  the 
school  for  feeble-minded  children.  It  was 
neither  directed  to  the  proper  source  to 
which  such  complaints  should  be  made,  nor 
was  It  based  upon  any  facts  within  the  knowl- 
edge of  the  defendant  that  could  justify  sucb 
wholesale  abuse  of  personal  character.  The 
most  that  can  be  urged  In  behalf  of  the  de- 
fendant Is  that  he  had  heard  reports  reflect- 
ing upon  the  prosecutor's  character  as  mana- 
ger of  the  Institution,  and  treatment  of  Ita  In- 
mates; and,  in  addition  to  the  libel  in  the 
complaint  a  number  of  other  gross  libels  were 
circulated  by  him  in  the  Beferendum  before 
and  after  the  devoted  object  of  such  at- 
tacks had  invited  defendant  to  Investigate 
fully  the  manner  In  which  he  was  perform- 
ing his  duties,  and  had  afforded  him  ample 
opportunity  to  do  so.  No  one  Is  justified  In 
making  havoc  upon  human  character,  or 
publishing  In  the  columns  of  a  periodical^ 
for  general  circulation,  alleged  facts  rest- 
ing entirely  upon  suspicion,  rumor,  or  gos- 
sip. It  Is  true  that  a  communication  made 
in  good  faith,  in  which  the  party  communi- 
cating the  same  has  any  interest  or  In  ref- 
erence to  which  he  has  a  duty  to  i>erfonn, 
public  or  private,  either  legal,  moral,  or  so- 
cial. If  made  to  a  person  having  a  corre- 
sponding Interest  Is  privileged;  but  the 
burden  of  establishing  malice  and  the  Inten- 
tion of  the  publisher  is  In  such  case  only 
changed,  and  the  Issue  of  guilt  Is  still  a 
question  for  the  jury.  Section  6506,  Gen. 
St  1864;  Marks  v.  Baker,  28  Minn.  162,  » 
N.  W.  67&  It  has  also  been  held  that  when 
a  party  makes  a  false  and  slanderous  state- 
ment against  another,  not  believing  It  to- 
be  true  at  the  time,  he  cannot  raise  the 
Question  of  Its  privileged  character,  nor  re- 
ly on  the  admissibility  of  general  rumor  and 
suspicion  as  to  its  truth.  Qulnn  v.  Scott, 
22  Minn.  456.  The  result  of  the  elementary 
statement  of  the  law  In  the  two  declsiona 
last  cited.  In  effect  effectually  forbids  any 
right  of  this  defendant  to  question  the  ver- 
dict even  If  the  jury  were  limited  solely  to 
the  Issues  of  fact  as  In  other  cases;  for, 
■upon  the  whole  evidence.  It  might  well  have 
been  a  question  as  to  defendant's  motives 
In  the  publication  of  these  offensive  articles, 
but  the  jury  were  judges  of  the  law  as  well 
as  the  facts  In  this  respect  Gen.  St  1891, 
(  B768.  And  It  is  now  too  late  to  criticise 
the  result  reached  by  the  jury,  or  the  action 
of  the  trial  court  In  refusing  to  Interfax. 
Order  affirmed. 
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COMMERCIAL  STATE  BANK  ▼.  INTER- 
STATE ELEVATOE  00. 
(Supreme  Conrt  of  South  Dakota.    Feb.  20, 
190L) 

OHATTKI.  UORTOAGS^-OROWINO  GRAIN— DB- 
8CRIPTION  OF  LAND  —  SUFFIOIBNOT  —  CURB 
OF  DBFECT— DESCRIPTION  OF  UORTOAOOR'S 
RBBIDHNCB  —  COPT  OF  MORTOAGB  —  DBLIY- 
BRT  TO  UORTGAOOH—RBCBIPT— BXBCUTION. 

1.  A  chattel  mortgaxe  on  growing  wheat, 
which  described  the  land  as  SIO  acres  of  wheat 

'  now  in  possession  of  the  mortgagor,  in  M.  coun- 
ty, without  specifying  the  town,  range,  or 
section,  was  not  sufficient  to  impart  notice  to  a 
bona  fide  purchaser  of  the  grain,  since  it  would 
place  too  great  a  burden  on  buyers  to  require 
them  to  ascertain,  before  purchasing  grain 
offered  for  sale,  wliat  realty  was  in  possession 
of  a  mortgagor. 

2.  Where  a  chattel  mortgage  on  growing 
grain  was  Insufficient  in  not  showing  the  town- 
ship, range,  or  section  of  the  land  on  which  the 
grain  was  growing;  the  fact  that  the  mort- 
gage contained  a  particular  description  by  sec- 
tion, town,  and  range  of  the  mortgagor's  resi- 
dence did  not  cure  the  insufficiency  in  describ- 
ing the  land. 

3.  Laws  1887,  e.  86,  prorides  that  every  chat- 
tel mortgagee  shall  deliTer  to  the  mortgagor  a 
full  and  complete  copy  of  the  mortgage,  and 
that  imless  it  appear  on  the  instrument,  over  the 
signature  of  the  mortgagor,  that  such  copy  was 
delivered,  the  mortgage  shall  be  void.  Held, 
that  the  fact  that  the  receipt,  showing  a  de- 
livery of  a  copy  of  the  mortgage,  was  inserted 
in  the  body  of  the  mortgage,  and  was  signed 
before  the  execution  of  the  instrument,  did  not 
render  the  mortgage  void  on  the  ground  that 
it  was  not  complete  when  the  receipt  was  sign- 
ed, since  the  object  of  the  statute  was  merely 
to  enable  the  mortgagor  to  detect  any  changes 
or  alterations  in  the  original  instrument,  and 
hence  it  was  immaterial  whether  the  receipt 
was  inserted  in  the  mortgage  or  was  attached 
thereto  after  its  execution. 

Fuller,  P.  J.,  dissenting. 

Appeal  from  circuit  court,  McCook  county; 
Joseph  W.  Jones,  Judge. 

Action  by  the  Commercial  State  Bank 
against  the  Interstate  Elevator  Company. 
From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Affirmed. 

E.  H.  Wilson  (C.  D.  Qoldsmltb,  of  connsel), 
for  appellant  Fyle  ft  Taylor,  for  respond- 
ent. 


CORSON,  J.  This  Is  an  action  by  the 
plaintiff  to  recoYW  of  the  defendant  the  value 
of  500  bushels  of  wheat  alleged  to  have  been 
converted  by  the  defendant.  Judgment  for 
the  defendant,  and  the  plaintiff  appeals. 
The  plaintiff  in  Its  complaint  alleged  that  It 
was  entitled  to  the  wheat  by  virtue  of  a 
chattel  mortgage  executed  by  one  Hans  Ol- 
son  to  the  plaintiff,  bearing  date  the  9th  day 
of  June,  1S08,  given  to  secure  the  payment 
of  a  certain  promissory  note  executed  by 
said  Olson  for  the  sum  of  $720.76,  bearing 
date  the  same  day,  and  payable  on  the  1st 
day  of  October,  1S88,  with  Interest  at  the 
rate  of  8  per  cent  per  aimum,  and  a  copy  of 
said  mortgage  is  annexed  to  the  complaint 
and  made  a  part  thereof.  The  defendant  in 
its  answer  admits  that  said  Olson  executed 
and  delivered  the  Instrument  In  writing  set 


out  in  plaintiff's  complaint  and  that  said  in- 
strument -vvns  left  with  the  register  of  deeds 
for  Miner  county,  and  entered  upon  the  rec- 
ords of  Miner  county  as  though  it  bad  been 
a  chattel  mortgage,  but  denied  that  said  Ol- 
son executed  any  chattel  mortgage  at  any 
time,  and  denied  that  any  chattel  mortgage 
executed  by  said  Olson  was  at  any  time  filed 
for  record  In  the  office  of  the  register  of  deeds 
for  Miner  county.  Defendant  further  al- 
leged that  it  purchased  of  said  Olson,  and  in 
good  faith,  and  without  any  knowledge  of  the 
claim  thereon  of  the  plaintiff,  531  bushels  of 
wheat  and  paid  therefor  the  sum  of  $256.78^ 
and  that  the  defendant  purchased  said  wheat 
without  any  knowledge  whatever  as  to  wbete 
said  wheat  was  raised.  The  answer  of  the 
defendant  was  evidently  drawn  upon  the 
theory  that  the  description  of  the  mortgaged 
property  In  the  mortgage  was  insufficient  to 
Impart  constructive  notice  to  third  persons, 
and  that  it  was  not,  therefore,  in  law  a  chat- 
tel mortgage,  and  such  seems  to  have  been 
the  view  taken  by  the  court  below.  The 
court  in  Its  findings,  among  other  things, 
found  that  the  wheat  sold  and  delivered  by 
Olson  to  the  defendant  and  by  It  converted 
to  its  own  use,  was  raised  during  the  year 
1898  upon  the  W.  ^  of  section  14,  and  the 
S.  E.  %  of  section  16,  township  106  N.,  range 
66  W.,  in  the  county  of  Miner,  being  the  same 
land  mentioned  in  plalntifTs  complaint,  and 
that  the  defendant  bad  no  knowledge  of  these 
facts  further  than  such  constructive  notice 
as  the  filing  of  the  instrument  executed  by 
Olson  to  the  plaintiff  would  impart  The 
court  further  found  that  prior  to  the  com- 
mencement of  this  action  the  plaintiff  duly 
demanded  that  defendant  deliver  to  It  the 
said  wheat  so  converted  or  the  value  there- 
of, and  that  the  defendant  has  at  all  times 
refused  to  comply  with  such  demand,  and  the 
court  concludes  as  matter  of  law  that  the 
description  was  insufficient  to  Impart  any  no- 
tice to  the  defendant  The  first  question, 
therefore,  presented  for  the  decision  of  this 
conrt  is,  was  the  description  of  the  property 
as  given  In  said  mortgage  sufficient  to  Im- 
part constructive  notice  to  the  defendant? 

The  mortgage,  so  far  as  necessary  to  be 
given  In  this  opinion,  reads  as  follows:  • 
"Know  all  men  by  these  presents  that  Hans 
Olson,  •  •  •  party  of  the  first  part  be- 
ing justly  indebted  to  the  Commercial  State 
Bank  of  Salem,  McCook  county,  state  of 
South  Dakota,  party  of  the  second  part  in 
the  sum  of  seven  hundred  twenty  and  t»/ioo 
dollars,  which  Is  hereby  confessed  and  ac- 
knowledged, has,  for  the  purpose  of  secur- 
ing tixe  payment  of  said  debt,  granted  •  •  • 
unto  the  said  party  of  the  second  part,  his 
successors  or  assigns,  all  that  certain  per- 
sonal'property  described  as  follows,  to  wit: 
All  the  crops  of  every  name,  nature,  and 
description,  consisting  of  340  acres  of  wheat 
15  acres  fiax,  10  acres  oats;  all  the  property 
now  being  in  the  possession  of  said  first  party 
in  the  county  of and  county  of  Miner 
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and  state  of  South  Dakota,  and  la  free  from 
all  incumbrance  whatever,  except  $200  given 
to  Wm.  BlanKartz." 

This  court  has  laid  down  the  rule  that  "a 
mortgage  of  personal  property. Is  sufficient, 
as  to  description,  If  It  be  such  that  a  prudent, 
disinterested  person,  aided  only  and  directed 
by  such  Inquiry  as  the  Instrument  itself  sug- 
gests, is  able  to  Identify  the  property." 
Thresher  Oo.  v.  Schmidt,  0  S.  D.  489,  70  N. 
W.  646;  Bank  v.  Koechel,  8  S.  D.  391,  66 
N.  W.  933;  Coughran  v.  Sundback,  9  S.  D. 
483,  70  N.  W.  644.  The  rule  above  stated 
was  adopted  and  applied  in  cases  involving 
ordinary  personal  property,  which  can  be 
easily  identified,  but  has  little  application  to 
grain,  which  can  only  be  identified  by  the 
description  of  the  particular  real  property 
upon  which  the  grain  la  to  be  raised.  In  a 
chattel  mortgage,  therefore,  of  growing  grain, 
it  Is  necessary  that  there  should  be  a  par- 
ticular description  of  the  land  upon  which 
the  grain  Is  to  be  grown.  Tested  by  this 
rule,  we  are  of  the  opinion  that  the  deBcrij)- 
tion  of  the  property  in  the  mortgage  in  the 
case  at  bar  Is  clearly  Insufficient  to  Impart 
constructive  notice  to  third  persons.  It  will 
be  observed  that  the  only  description  In  the 
mortgage  is,  "all  crops  of  every  name,  na- 
ture, and  description,  consisting  of  340  acres 
of  wheat,"  etc.,  and  being  in  the  possession 
of  said  first  party,  Olson,  in  the  county  of 
Miner,  in  this  state,  and  that  neither  the 
township  nor  section  In  which  the  land  Is 
situated  Is  mentioned.  The  only  description 
of  the  real  property,  therefore,  upon  which 
the  grain  was  to  be  grown  was  that  of  be- 
ing In  the  possession  of  said  Olson.  While 
this  might  be  a  sufficient  description  of  or- 
dinary personal  property,  it  certainly  cannot 
be  sufficient  In  a  chattel  mortgage  of  growing 
grain,  which  li  not,  strictly  speaking,  in  the 
possession  of  a  party  until  harvested;  and  it 
would  be  Imposing  too  great  a  burden  upon 
third  parties  to  require  them  to  ascertain,  be- 
fore purchasing  grain  offered  in  the  open 
market,  what  real  property  the  mortgagor 
was  in  possession  of,  and  that  such  grain 
was  grown  upon  land  In  the  actual  posses- 
sion of  such  mortgagor.  While  third  per- 
sons may  be  required  to  ascertain,  at  their 
*  peril,  that  grain  offered  for  sale  has  not  been 
grown  upon  certain  premises  fully  described 
in  the  mortgage,  they  certainly  cannot  be  re- 
quired to  do  BO  when  no  such  description  is 
given. 

It  Is  contended  on  the  part  of  the  appel- 
lant that  in  stating  the  residence  of  Hans 
Olson,  the  mortgagor,  he  is  described  as  be- 
ing of  the  W.  %  of  section  14,  and  the  S.  E. 
1,4  of  section  15,  township  106  N.,  range  66 
W.,  in  the  county  of  Miner,  and  that,  there- 
fore, that  qualifies  the  description  of  the 
property  given  in  the  mortgage;  but  we  can- 
not so  hold.  Such  a  description  is  ordinarily 
given  to  identify  the  party,  and  it  does  not 
necessarily  follow  that,  because  the  mort- 
gagor was  of  or  resided  upon  land  describ- 


ed, such  was  the  land  upon  which  the  grain 
mortgaged  was  to  be  grown,  and  we  think 
that  third  parties  were  not  required  to  as- 
sume tliat  the  grain  offered  for  sale  by  Ol- 
son was  the  grain  grown  upon  the  land  de- 
scribed in  the  mortgage  as  the  land  upon 
which  Olson  lived.  It  would  be  a  dangerous 
rule  to  establish  that  a  description  of  prop- 
erty such  as  that  given  in  this  mortgage,  up- 
on which  mortgaged  grain  is  to  be  grown, 
would  be  sufficient  to  impart  constructive 
notice  to  third  parties  buying  such  grain  of 
the  mortgagor. 

It  has  been  doubted  whether  the  rule  al- 
lowing a  chattel  .mortgage  upon  growing 
grain  or  crops  to  be  raised  in  the  future  un- 
der any  circumstances  vras  a  wise  one;  bat, 
while  such  a  mortgage  may  be  regarded  as 
too  firmly  established  in  this  state  to  be 
now  questioned,  it  certainly  is  our  dnty  to 
liold  parties  to  a  strict  rule,  and  require  a 
full  description  of  the  realty  upon  which 
crops  are  to  be  grown.  We  are  of  the  opin- 
ion, therefore,  that  the  circuit  court  was 
clearly  right  In  holding  that  the  chattel 
mortgage  in  this  case  was  void  for  uncer- 
tainty of  description,  and  that  its  filing  did 
not  give  constructive  notice  to  third  par- 
ties dealing  with  the  property. 

A  second  point  was  made  by  the  respond- 
ent that  it  appears  from  the  chattel  mort- 
gage in  this  case  that  there  were  inserted  in 
the  instrument  words  purporting  to  be  a  re- 
ceipt admitting  that  a  true  copy  of  the 
mortgage  was  delivered  to,  and  received  by, 
the  mortgagor  before  the  mortgage  was  In 
fact  executed,  and  that,  therefore,  the  mort- 
gage  In  controversy  is  void  under  the  provi- 
sions of  chapter  96  of  the  Laws  of  1897. 
which,  in  effect,  provides  that  the  mortgagee 
of  every  chattel  mortgage  shall  provide  and 
deliver  to  the  mortgagor  a  full,  true,  com- 
plete, and  perfect  copy  of  the  same,  and 
which  further  provides  that  unless  It  appear 
upon  the  mortgage  instrument,  over  the 
signature  of  the  mortgagor,  that  a  true  copy 
has  been  delivered  to,  and  received  by,  the 
mortgagor,  the  said  mortgage  shall  be  void. 
The  specific  point  made  by  the  respondent  is 
that  the  receipt  in  the  mortgage  itself,  sign- 
ed by  the  mortgagor,  is  not  a  compliance 
with  the  statute;  In  other  words,  that  the 
mortgagre  was  not  complete  when  the  re- 
ceipt was  so  signed,  and  that  to  make  it  a 
full  and  complete  copy  it  should  have  been 
first  executed,  and  a  perfected  mortgage, 
before  a  copy  thereof  could  be  delivered  to 
the  mortgagor,  and  that  such  receipt  should 
have  been  upon  the  mortgage,  and  signed 
after  the  mortgage  had  been  fully  executed 
and  perfected.  We  cannot  agree  with  the 
respondent  that  the  mortgage  is  invalidated 
for  the  reasons  stated.  The  evident  object 
and  purpose  of  the  act  of  1897  was  to  re- 
quire to  be  placed  in  the  hands  of  the  mort- 
gagor a  full,  true,  complete,  and  perfect  copy 
of  the  mortgage,  In  order  that  the  mort- 
gagor might  be  fully  advised  in  regard  to 
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the  Instrument  be  has  executed,  and  to  en- 
able him  to  detect  any  changes  or  altera- 
tions that  might  be  made  In  the  original  In- 
strument It  cannot  be  regarded,  therefore, 
as  material  to  him  whether  his  receipt  of 
the  copy  Is  contained  In  the  mortgage  at  the 
time  it  Is  executed  by  him,  or  that  snch  re- 
ceipt Is  placed  upon  the  mortgage  after  the 
same  has  been  executed.  In  either  case,  the 
receipt  may  be  said  to  be  upon  the  mort- 
gage over  his  signature.  We  are  of  the 
opinion,  therefore,  that  the  construction 
contended  for  by  the  respondent  is  too  nar- 
row and  restricted,  and  that  the  mortgage 
Trill  be  valid  whether  the  receipt  Is  contain- 
ed in  it  at  the  time  the  same  is  signed  by 
the  mortgagor  or  is  indorsed  upon  the  mort- 
gage after  the  same  has  been  fully  executed. 
While  the  indorsement  of  the  receipt  of  the 
mortgagor  upon  the  instrument  after  the 
same  has  been  fully  executed  would  be  more 
formal  and  technically  correct,  the  failure 
to  observe  this  formal  matter,  and  inserting 
the  receipt  at  the  end  of  the  mortgage  be- 
fore the  signature  of  the  mortgagor,  cannot, 
without  a  clear  violation  of  the  evident  in- 
■tention  of  the  lawmaking  power,  be  held  to 
invalidate  the  instrument  The  Judgment  of 
the  circuit  court  Is  aflSrmed. 

FULLOB.  P.  J.,  dissenting. 


RAMSDELL  v.  DUXBEBBY. 

(Snpreme  Court  of  South  Dakota.    Ffeb.  12, 

1901.) 

APPEAL  FROM  JODOIiaNT— AB8TRACT-FAII.- 
URB  TO  INDBX^NBW  TRIAI^HOTION-DB- 
NIAL-RUS  JVDIGATA— ACTION  IN  JUSTICE} 
COURT  —  TRANSFBR  TO  CIRCUIT  COURT  — 
CIVIL  ACTION  —  INSTITUTION  BY  STIPULA- 
TION—ISSUANCE  OF  SUMMONS— NECESSITY. 

1.  A  party  given  the  right  of  appeal  from 
the  Judgment  on  the  Judgment  roll  may  take  it 
without  bringing  np  m  the  alwtract  of  the  rec- 
ord the  proceedings  on  the  motion  for  new  tri- 
al, if  he  deems  proper. 

2.  An  order  denying  a  motion  to  vacate  the 
judgment  and  for  a  new  trial  is  not  res  jndi- 
oata,  precluding  disturbance  of  the  original 
judgment  on  appeal  from  it  alone;  no  motion 
for  a  new  trial  being  necessary  to  a  review 
thereof. 

3.  Failure  to  index  appellant's  abstract,  caus- 
ed by  the  absence  of  his  attorney  from  the 
state  while  it  was  being  printed,  is  not  cause 
for  striking  it  out;  the  inadvertence  being  im- 
mediately remedied  before  the  bearing  by  serv- 
ing and  filing  a  new  abstract,  properly  index- 
ed. 

4.  A  party  having  elected  to  begin  action  in 
justice  court,  the  canse  cannot  be  transferred 
by  stipulation  to  the  circuit  court,  so  as  to  con- 
fer jurisdiction;  the  law  providing  no  method 
for  removal,  except  when  a  question  of  bound- 
aries or  titie  to  land  is  raised  by  the  answer, 
or  an  appeal  after  judgment  dependent  on  a 
notice  and  undertaking,  which  cannot  be  waiv- 
ed. 

5.  Without  the  issuance  of  a  summons,  which 
Comp.  Laws,  H  4892,  4898,  4904,  provide  shall 
be  served  in  commencing  a  civil  action  in  the 
circuit  court,  except  in  the  case  of  defend- 
niit's  voluntary  appearance,  whicii  is  declared 
to  be  equivalent  to  personal  service  thereof, 
snch  an  action  could  not  be  instituted  by  stip- 


■ulation,  so  as  to  confer  jurisdiction,  there  be- 
ing no  statute  providing  therefor;  sections 
5540-6642,  authorizing  submission,  without  a 
summons,  of  a  case  on  an  agreed  statement  of 
facts,  having  no  application  thereto. 

Appeal  from  circuit  court,  McOook  coun- 
ty; Joseph  W.  Jones,  Judge. 

Action  by  H.  A.  Bamsdell  against  Hart- 
well  Duxberry.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  sod  dis- 
missal of  the  action  directed. 

J.  N.  Orow  and  J.  L.  Hannett  for  appel- 
lant   E.  H.  Wlhron,  for  respondent 

CORSON,  J.  This  is  an  action  originally 
commenced  in  a  Justice's  court  to  recover 
damages  tor  the  alleged  conversion  of  per- 
sonal property.  The  summons  was  In  the 
usual  form.  A  complaint,  answer,  and  rep- 
lication were  filed  in  the  Justice's  court  On 
the  return  day  of  the  summons,  wltbont  pro- 
ceeding to  trial  on  the  Issues  raised  by  the 
pleadings,  counsel  for  the  respective  parties 
stipulated  that  the  said  action  should  be 
transferred  to  the  circuit  court  of  McOook 
county,  and  that  It  shonld  be  tried  therein 
the  same  as  an  appeal  case,  and  that  the 
stipulation  should  be  considered  as  having 
the  same  force  and  effect  as  a  notice  of  ap- 
peal and  undertaking  duly  given,  and  the 
fact  of  none  being  given  should  be  waived, 
and  that  the  said  cause  should  stand  for 
trial  on  the  call  of  the  calendar  with  the 
same  force  and  effect  as  if  the  said  action 
had  been  brought  there  npon  notice  of  ap- 
peal and  undertaking  being  given  as  re- 
quired by  law,  and  that  no  motion  should  be 
made  to  dismiss  the  appeal,  etc.  Thereupon 
the  Justice  transmitted  the  transcript  of  his 
record  with  the  pleadings  to  the  circuit 
court  where  the  case  was  tried  before  a 
Jury  without  objection  by  either  party,  and 
verdict  rendered  in  favor  of  the  plaintiff, 
and  from  the  Judgment  the  defendant  has 
appealed  to  this  court 

Before  proceeding  to  discuss  the  merits 
of  the  case,  it  will  be  necessary  to  dispose 
of  certain  motions  made  on  the  part  of  the 
appellant  and  the  respondent  The  respond- 
ent has  sought  to  bring  before  the  court  by 
an  additional  abstract  what  purport  to  be 
the  proceedings  on  the  motion  for  a  new 
trial  had  In  the  court  below.  The  appellant 
has  moved  to  strike  out  said  amended  ab- 
stract for  the  reason  that  the  proceedings 
had  on  the  motion  for  a  new  trial  are  no 
part  of  the  record  of  this  case,  as  no  appeal  ' 
has  been  taken  from  tiie  order  denying  the 
motion,  and  the  appellant  relies  wholly  up- 
on errors  appearing  In  the  Judgment  roll  for 
a  reversal  of  the  same.  We  are  of  the  opin- 
ion that  this  motion  should  be  granted.  A 
party  is  given  the  right  of  appeal  from  the 
Judgment  upon  the  Judgment  roll,  and  he 
may  take  such  an  appeal  without  bringing 
up  the  proceedings  on  the  motion  for  a  new 
trial,  if  he  deems  it  proper  to  do  so.  In 
this  case  the  plaintiff  claims  that  the  circuit 
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court  had  no  Jurisdiction  to  try  the  case, 
and  that  the  question  of  whether  or  not  that 
court  had  such  Jurisdiction  may  be  deter- 
mined from  the  Judgment  roll  ItseU. 

It  Is'contended  on  the  part  of  the  respond- 
ent that  as  the  court  below  denied  the 
motion  to  vacate  the  Judgment  and  for  a 
new  trial,  and  no  appeal  having  been  taken 
therefrom,  that  order  Is  res  adjudlcata,  and 
that  this  court  cannot  now  disturb  the  orig- 
inal Judgment.  This  position  Is  not  tenable. 
No  motion  for  a  new  trial  was  necessary  In 
the  court  below  In  order  to  enable  this  court 
to  review  the  Judgment,  and  hence  the  de- 
cision of  the  court  upon  the  motion  for  a 
new  trial  cannot  affect  the  proceedings  in 
this  court  The  resi)ondenf  s  amended  ab- 
stract, therefore,  must  be  stricken  from  the 
record. 

Respondent  has  also  moved  to  strike  out 
the  appellant's  abstract  on  the  ground  that 
the  abstract,  as  served,  contained  no  Index 
to  the  same.  It  seems  from  the  showing 
made  on  the  part  of  the  appellant  that  the 
failure  to  annex  an  Index  to  the  abstract 
was  caused  by  the  absence  of  his  attorney 
from  the  state  while  the  abstract  was  being 
printed,  and  was  an  Inadvertence  which 
was  Immediately  remedied  by  serving  and 
filing  new  abstracts,  properly  Indexed.  As 
the  appellant  has  shown  a  sufficient  excuse 
for  his  failure  to  annex  an  index  to  the  orig- 
inal abstract,  and  before  the  hearing  serv- 
ed and  filed  abstracts  properly  Indexed,  the 
motion  to  strike  out  the  abstract  Is  denied. 
This  brings  us  to  the  merits  of  the  case. 

It  is  contended  on  the  part  of  the  appellant 
that:  "(1)  There  was  no  notice  of  appeal, 
and  notice  of  appeal  from  the  Justice's  court 
to  the  drcnlt  court  cannot  be  waived  by  the 
parties  to  an  action,  so  as  to  confer  Jurisdic- 
tion upon  the  circuit  court  (2)  There  was  no 
undertaking  on  appeal  from  said  Justice's 
court  to  the  drcnlt  court,  and  the  parties  to 
an  action  In  the  Justice's  court  cannot  confer 
Jurisdiction  upon  the  drcnlt  conrt  by  waiver 
of  an  undertaking  on  appeal  <8)  The  par- 
ties to  an  action  pending  and  at  Issne  In  the 
justice's  conrt  cannot  by  stlimlatlon  confer 
Jurisdiction  upon  the  circuit  court,  and  there- 
by transfer  the  cause  from  the  conrt  In  which 
It  Is  pending  to  the  circuit  court,  so  as  to  con- 
fer Jurisdiction  upon  the  court  to  which  it  is 
so  transferred.  (4)  An  action  properly  com- 
menced and  pending  in  the  Justice's  conrt  can- 
not be  removed  to  the  drcnlt  court,  so  as  to 
confer  on  said  circuit  conrt  Jorisdictlon  ot 
the  snbject-matter  of  said  action,  unless  a 
final  Judgment  is  rendered  in  said  Justice's 
court  and  an  appeal  taken  therefrom  in  the 
mannw  provided  by  law,  except  where  the 
title  of  real  estate  Is  brought  In  anestlon." 
The  respondent  <«  the  other  hand,  contends 
that  the  action  In  the  Justice's  court  was  In 
effect  dismissed  and  commenced  anew  in  the 
circuit  conrt,  and  that  the  fact  that  no  sum- 
mons was  issued  in  the  drcnlt  conrt  did  not 
affect  the  Jurisdiction  of  that  conrt,  as  the 


court  had  Jurisdiction  over  the  subject-mat- 
ter, and,  the  parties  having  voluntarily  ap- 
peared. It  acquired  jurisdiction  over  tbem. 
We  are  Inclined  to  the  opinion,  however,  that 
the  appellant  Is  right  in  his  contention.    It  Is 
true  that  the  plaintiff  might  have  commenced 
his  action  in  either  conrt  but,  having  elected 
to  proceed  In  the  Justice's  court  the  law  has 
provided  no  method  of  transferring  the  case 
from  that  court  to  the  circuit  court  except 
upon  an  appeal  taken  after  a  Judgment  bas 
been  rendered  In  the  former  court  or  when 
a  question  of  boundaries  or  of  title  to  land  Is 
raised  by  the  answer.     It  Is  dear  that  the 
parties  could  not  by  stipulation  waive  notice 
of  appeal  from  the  Justice's  ooort  to  the  dr- 
cnlt conrt,  or  the  undertaking  on  appeal. 
Gold  St  V.  Newton,  2  Dak.  39,  8  N.  W.  311: 
Brown  V.  Railway  Co..  10  S.  D.  638,  75  N.  W. 
198;  ESrpenbach  t.  Railway  Oo.,  11  S.  D.  201. 
76  N.  W.  028.    The  proceedings,  therefore,  so 
far  as  it  was  attempted  to  transfer  the  case 
from  the  Justice's  court  to  the  drcnlt  court, 
were  null  and  void,  and  did  not  confer  any 
Jurisdiction  npon  the  drcnlt  court. 

The  question  next  presented  Is,  could  the 
parties  by  stipulation  institute  a  new  suit  Jn 
the  drcnlt  conrt  without  the  issuance  of  sum- 
mons? In  this  state  a  dvll  actlcm  in  the  dr- 
cult  conrt  Is  commenced  by  the  service  of  a 
summons.  Section  4802,  Comp.  Laws.  Sec- 
tion 4803,  Id.,  provides  the  requisites  of  a 
summons.  Section  4004,  Id.,  provides: 
"From  the  time  of  the  service  of  the  sum- 
mons in  a  dvll  action,  or  the  allowance  of  a 
provisional  remedy,  the  conrt  is  deemed  to 
have  acquired  Jurisdiction,  and  to  have  con- 
trol of  all  the  subsequent  proceedings.  A  vol- 
untary appearance  of  a  defendant  Is  equiva- 
lent to  personal  service  of  the  summons  up- 
on him."  The  last  danse  of  the  section  con- 
templates the  existence  of  a  summons,  and 
simply  dispenses  with  the  service  of  the  same 
where  there  is  a  voluntary  appearance  of  the 
party.  In  many  of  the  states,  including  Cali- 
fornia and  others  of  the  Padflc  Coast  states, 
an  action  Is  commenced  by  the  filing  of  the 
complaint  Of  course,  in  such  a  case  the  Is- 
suance of  a  summons  Is  not  absolutely  essen- 
tial, if  a  party  defendant  voluntarily  appears 
and  answers  the  complaint  But  ■when,  as  in 
this  state,  an  action  is  commenced  by  the  Is- 
suance and  service  of  a  summons,  there  can 
be  no  action  over  whldi  the  circuit  court  has 
Jurisdiction  until  a  summons  has  been  Issued 
and  served,  except  in  the  dass  of  cases  pro- 
vided for  in  section  4004,  above  quoted,  and 
in  section  4858,  Id.,  which  provides  that: 
"An  attempt  to  commence  an  action  is  deem- 
ed equivalent  to  the  commencement  thereof 
when  the  summons  is  delivered,  with  the  In- 
tent that  It  shall  be  actually  served,  to  the 
sheriff  or  other  officer  of  the  county  in  which 
the  defendants  or  one  of  them  usually  or 
last  resided.  •  •  •  But  such  an  attempt 
must  be  followed  by  the  first  publication  of 
the  summons  or  the  service  thereof  wlthio 
sixty  days."    This  section  is  found  under  ihe 
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tiead  of  'limitation  of  Time  of  Commencing 
Actions."  Neither  this  section  nor  the  former 
one  has  any  application  to  the  case  at  bar. 
By  sections  6640-6B42,  Id.,  parties  may  sub- 
mit to  the  coort,  without  action,  any  question 
of  difference  between  them;  but  in  such  case 
there  must  be  an  agreed  statement  of  facts, 
and  the  proceedings  must  be  had  in  conform- 
ity with  the  statute.  These  are  the  only  sec- 
tions called  to  our  attention  by  which  Juris- 
diction may  be  acquired  by  the  circuit  court 
-without  the  actual  service  of  a  summons, 
and  It  will  be  noticed  that  nowhere  in  the 
Code  ia  It  provided  that  parties  may  by  stip- 
ulation, other  than  the  submission  of  an 
agreed  case,  call  into  exercise  the  Jurisdiction 
of  the  circuit  court  until  a  summons  has  first 
been  issued,— In  other  words,  until  there  is 
an  action  In  the  court;  and  we  can  conceive 
of  no  action  in  the  circuit  court  under  our  sys- 
tem unless  the  Initiatory  proceeding  of  Is- 
suing a  Bommons  has  been  taken.  It  Is  true 
that  in  this  case  the  defendant  seems  to  have 
proceeded  with  the  trial  of  the  case  In  the 
circuit  court  without  objecting  to  the  Juris- 
diction of  that  court;  but,  as  has  been  often 
said  bj  this  court,  consent  will  not  give  Juris- 
-dictlon  to  a  court  over  the  subject-matter  of 
an  action.  That  Jurisdiction  can  only  be  ac- 
quired In  the  manner  provided  by  law.  The 
drcnlt  court,  therefore,  in  proceeding  to  try 
the  case,  was  acting  entirely  without  Juris- 
diction, and  Its  Judgment  Is  null  and  void. 
The  Judgment  of  the  court  below  Is  reversed, 
and  that  court  is  directed  to  dismiss  the  ac- 
tlon. 


KENNEDY  v.  HULL  et  aL 

(Supreme  Court  of  South  Dakota.    Feb.  12, 

1901.) 

CHATTBL   MORTOAGBS-DBLIVHRY  OF  OOPT— 
LEASE  WITH  UEN  CL.AUSB. 

A  lease  of  a  building,  containing  a  clause 
giving  a  lien  of  rent  on  the  chattels  of  the 
lessee  in  the  building,  is  not  within  Laws  1897, 
c.  96,  a  1,  2,  requiring  a  copy  of  a  chattel 
mortgage  to  be  delivered  the  mortgagor,  and 
declaring  the  mortgage  void  unless  it  appears 
thereon,  over  the  signatare  of  the  mortgagor, 
that  he  had  received  a  copy. 

Appeal  tnm  circuit  court,  Lincoln  county; 
Joseph  W.  Jones,  Judge. 

Action  by  01  B.  Kennedy  against  D.  a 
Hull  and  another,  partners  as  Hull  ft  Co., 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Eeversed. 

Kennedy  A  Carlscm,  for  appellant  Knnd- 
son  A  Forrest  and  Alkens  A  Judge,  for  re- 
spondents. 

OOBSON,  J.  This  Is  an  action  for  an  In- 
junction to  restrain  the  defendants  from  dis- 
posing of  certain  merchandise,  books  of  ac- 
count, etc.,  formerly  In  the  possession  of  the 
defendants  Hull  A  Ca  Findings  and  Judg- 
ment were  In  favor  of  the  defendants,  and 
the  plaintiff  appeals. 

The  plaintiff,  in  his  complaint,  states  his 


cause  of  action  substantially  as  follows: 
That  in  March,  1899,  the  plaintiff  and  the 
defendants  Hull  &  Co.  entered  into  a  written 
contract  denominated  a  "tenement  lease," 
whereby  the  plaintiff,  as  par^  of  the  first 
part,  agreed  to  build  a  one-story  building  in 
the  dty  of  Canton,  and  to  lease  the  same 
to  the  defendants  Hull  A  Co.  for  the  period 
of  three  years  at  an  annual  rent  of  $180, 
payable  monthly;  that  it  was  agreed  by  the 
lessees  in  said  contract  that  the  lessor  should 
have  a  Hen  on  all  goods  and  on  all  merchan- 
dise brought  to  the  said  premises  or  kept  in 
any  building  thereon  to  secure  the  payment 
of  any  rent  accrued  or  to  accrue,  which  lien 
should  be  enforced  the  same  as  a  pledge, 
the  lessees  to  have  the  right  to  sell  the  said 
property  at  retail,  applying  the  proceeds  to 
the  payment  of  said  rents  as  they  mature; 
and  the  lessees  also  covenanted  with  said 
lessor  not  to  assign  the  lease  without  the 
written  consent  of  the  lessor,  and  to  surren- 
der the  premises  at  the  ezpiration  of  the 
term,  etc.,— signed,  "C.  B.  Kennedy.  Hull  & 
Co.  D.  a  HulL"  The  complaint  furtha:  al- 
leges that  about  the  10th  day  of  May,  1899, 
Hull  A  Oo.  made  what  they  claimed  to  be 
an  assignment  for  the  benefit  of  their  cred- 
itors to  Frank  Arnold,  of  all  their  stock  in 
trade,  etc.;  that  said  Hull  &  Co.  are  insol- 
vent; that  by  reason  of  said  contract  plain- 
tiff has  a  lien  upon  all  property  In  said  build- 
ing, consisting  of  fixtures,  stock  In  trade, 
books  of  accoimt,  etc.;  that  the  rents  have 
been  paid  up  to  the  Ist  day  of  January,  1900, 
with  the  exception  of  $3.70;  that  there  is  due 
and  yet  to  become  due  on  said  lease  the  sum 
of  $408.70;  wherefore,  the  plaintiff  demands 
Judgment  of  the  court  requiring  the  assignee 
to  hold  the  possession  of  all  property  of  said 
Hull  A  Co.,  Including  the  furniture,  fixtures, 
boolcs  of  account,  etc.,  and  to  pay  the  plain- 
tiff his  rents  as  they  accrue,  and  be  further 
asks  that  the  said  court  restrain  the  said 
Arnold  and  said  Hull  A  Co.  from  In  any  man- 
ner disposing  of  said  stock  In  trade,  etc.  In 
their  answers  the  defendants,  as  a  defense 
to  said  action,  set  up,  among  other  things, 
that  the  instrument  denominated  a  "tene- 
ment lease,"  a  copy  of  which  was  set  out  In 
the  complaint,  at  the  time  of  making  and  de- 
livery thereof  did  not,  nor  does  It  now,  con- 
tain a  receipt  for,  nor  does  It  now  appear 
upon  the  same  over  the  signature  of  the 
mortgagors  that,  a  true  copy  of  the  same 
has  been  delivered  to  and  received  by  them, 
as  required  by  section  1,  c.  95,  Laws  1897; 
wherefore,  and  by  virtue  of  these  acts,  these 
defendants  allege  that  plaintiff  acquired  no 
lien  whatever  upon  any  of  the  property  de- 
scribed in  said  writing,  so  denominated  a 
tenement  lease.  The  court  found  the  facts 
substantially  as  set  out  In  the  complaint  and 
in  the  paragraph  of  the  answer  referred  to, 
and  also  that  the  so-called  tenement  lease 
was  executed  and  delivered  in  duplicate; 
and  concludes  as  matter  of  law  that  the 
plaintiff  has  no  lien   upon,   interest  in.   or 
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claim  to  any  of  the  personal  property  re- 
ferred to  In  the  complaint,  and  that  the  de- 
fendants are,  therefore,  entitled  to  a  Judg- 
ment dismissing  the  complaint  The  only 
question,  therefore,  presented  by  the  record. 
Is,  did  the  failure  to  comply  with  the  re- 
quirements of  chapter  96  ot  the  Laws  of 
1897  render  void  that  part  of  the  so-called 
tenement  lease  which  provides  for  a  lien  up- 
on the  property?  It  was  evidently  the  the- 
ory of  the  learned  circuit  court  that  the  lien 
clause  in  the  lease  was  void  by  reason  of 
the  failure  of  the  plaintiff  to  make  out  and 
deliver  to  the  defendants  a  copy  of  said  in- 
strument The  respondents  contend,  in  sup- 
port of  the  Judgment  of  the  court  below,  that 
as  the  lease  provided  for  a  llep  upon  the 
personal  property  and  chattels  of  the  defend- 
ants, It  was,  within  the  meaning  and  in- 
tent of  the  law  of  1897,  a  chattel  mortgage, 
and,  it  not  having  Indorsed  thereon  a  receipt 
by  the  defendants  that  they  had  received  a 
copy  of  the  same,  the  instrument  was  void, 
so  far  as  it  attempted  to  give  a  Hen  upon 
the  property  specified.  The  appellant  on 
the  other  hand,  contends  that  the  act  of 
1897  only  applies  to  chattel  mortgages  prop- 
er, generally  known  as  such,  and  not  to  a 
lease  containing  a  lim  clause  to  secure  the 
payment  of  the  rent;  and  appellant  further 
contends  that  the  evident  object  and  purpose 
of  the  statute  was  that  the  mortgagor  who. 
executes  and  delivers  a  chattel  mortgage 
should  be  furnished  with  a  copy  of  the  same 
to  hold  as  a  check  against  any  changes  In 
the  original  which  might  be  made  after  its 
execution  and  delivery;  and  that  a  lease 
like  the  one  in  question,  or  a  duplicate, 
must  necessarily  be  delivered  to  the  party 
who  gives  the  lien.  We  are  of  the  opinion 
that  the  appellant  Is  right  in  this  conten- 
tion. Sections  1  and  2  of  chapter  95  of  the 
Laws  of  1897  read  as  follows: 

"Section  1.  That  the  mortgagee  of  every 
chattel  mortgage  at  the  time  of  the  making 
and  delivery  thereof,  shall  prepare  and  de- 
liver to  the  mortgagor  a  full,  true,  perfect 
and  complete  copy  of  the  same  without  addi- 
tional cost. 

"Sec.  2.  That  every  chattel  mortgage  shall 
be  void  unless  it  appears  upon  the  mortgage 
instrument  over  the  signature  of  the  mort- 
gagor, that  a  true  copy  of  the  same  has  been 
delivered  to  and  rec^ved  by  the  mortgagor, 
as  by  section  1  of  this  act  provided." 

A.  chattel  mortgage,  while  not  In  terms 
defined  by  our  statute.  Is  an  instrument  well 
known  to  the  people  generally  as  a  contract 
made  by  the  owner  by  which  specific  per- 
sonal property  Is  hypothecated  for  the  per- 
formance of  an  act  without  the  necessity  of 
a  change  of  possession.  Such  a  mortgage  is 
executed  by  the  mortgagor  and  delivered  to 
the  mortgagee,   who   retains   the   same.    It 


was  clearly  the  object  and  purpose  of  the 
legislature  in  enacting  the  law  of  1897  to 
require  to  be  placed  in  the  hands  of  the  mort- 
gaging a  copy  of  the  mortgage  so  executed 
by  him  as  a  protection  against  changes  in 
the  instrument  subsequent  to  the  executlozi 
of  the  same,  and  also  that  he  might  be  fnlly 
advised  of  the  nature  and  character  of  the 
instrument  he  has  executed.  A  lease  of 
■propertj,  however,  is  ordinarily  executed  hy 
the  lessor  and  lessee  in  duplicate,  and. 
though  it  may  be  a  part  of  the  contract  that 
the  lessor  shall  have  a  lien  upon  the  goods 
and  chattels  of  the  lessee  as  security  for  the 
rent,  it  still  remains  a  lease,  and  cannot,  by 
any  reasonable  construction,  be  denominated 
a  chattel  mortgage.  Section  4731,  Comp. 
Laws,  provides:  "Words  used  in  any  stat- 
ute are  to  be  understood  in  their  <»dlnary. 
sense  except  when  a  contrary  intention  clear- 
ly appears."  The  nature  of  a  cliattel  mort- 
gage clearly  appears  from  the  provisions  of 
titie  14,  c.  2.  arts.  l-€,  of  the  ClvU  Ck>de. 
being  sections  4346-4391  of  the  Compiled 
Law&  It  must  be  in  writing,  and  signed  by 
the  mortgagor,  and,  to  entitie  it  to  be  filed 
for  record.  It  must  be  executed  in  the  pres- 
ence of  two  witnesses  (section  4384);  and  It 
must  be  delivered  to  the  mortgagee,  or  to 
some  party  for  him.  It  would  be  giving  to 
the  act  of  1897  a  very  forced  construction  to 
bold  that  it  included  instruments  known  as 
"leases,"  the  primary  object  of  which  la  to 
vest  in  the  lessee  an  estate  in  real  property 
for  a  Undted  term,  although  such  Instru- 
ment may  contain  a  clause  giving  a  lien  ui>- 
on  the  property  of  the  lessee  as  security  for 
the  rent  An  act  of  the  legislature  Should 
be  given  a  reasonable  construction.  Section 
4729,  Oomp.  Laws.  It  will  be  noticed  that 
in  the  case  at  bar  the  court  finds  that  the 
lease  in  question  was  executed  and  deliver- 
ed In  duplicate.  It  is  not  easy  to  perceive, 
therefore,  upon  what  theory  the  appellant 
could  be  required  t^  deliver  to  the  defend- 
ants another  copy  of  the  same  Instrument 
and,  as  we  have  said,  as  leases  are  usually 
executed  In  duplicate,  or  the  original  deliver- 
ed to  the  lessee,  it  would  be  a  useless  re- 
quirement ordinarily  to  require  a  copy  of 
such  an  instrument  to  be  furnished  the  lee- 
see.  Taking  into  consideration  the  nature 
and  character  of  a  chattel  mortgage  as  gen- 
erally understood  in  the  community,  and  the 
evident  object  and  purpose  of  the  lawmaking 
power  In  enacting  the  law  of  1897,  we  are 
clearly  of  the  opinion  that  the  lease  in  ques- 
tion was  not,  and  was  not  Intended  to  be, 
included  In  that  act  The  learned  circuit 
court  therefore  was  in  error  In  holding  void 
that  part  of  the  Instrument  which  created 
a  lien  upon  the  defoidants'  property.  The 
Judgment  of  the  circuit  court  Is  reversed, 
and  a  new  trial  ordered. 
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STATE  ex  rel.  LAVIN  et  al.  ▼.  BACON  et  «1. 

(Supreme  Oonrt  of  Soath  DakoU.    Feb.  27, 

1901.) 

BOAKD    OF    CHARITIES    AND    CX)RSBCTIOMB— 
FILLINQ  VACANCIBS. 

1.  Since  Oonst.  art  14,  S  2,  creating  the  board 
of  charities  and  corrections,  to  be  appointed  by 
the  governor,  and  Laws  1890,  c.  6,  Jj  1,  8,  pre- 
Rcribing  the  number  and  qnalifications  of  the 
members  of  the  board,  and  fixing  their  term  of 
ofiice,  contain  no  authority  for  holding  over, 
the  office  of  each  member  becomes  vacant  at 
the  expiration  of  his  term  unless  his  successor 
has  been  appointed. 

2.  Since  Const,  art.  14.  §  2,  creating  the  board 
of  chnrities  and  corrections,  to  be  appointed 
by  the  governor,  and  Laws  1880,  c.  S,  fS  1,  8, 
prescribing  the  number  and  qualifications  of 
members  of  the  board,  and  fixing  their  term_  of 
otHce,  contain  no  provision  for  filling  vacancies, 
the  governor  has  power  to  fill  vacancies  by  ap- 
pointment for  the  full  unexpired  term,  under 
the  authority  conferred  on  him  by  Const,  art.  4, 
2  8,  which  provides  that  when  any  office  shall 
from  any  cause  become  vacant,  and  no  mode  is 
provided  for  filling  such  vacancy,  the  governor 
■hall  have  the  power  to  fill  it  by  appointment. 

Original  quo  warranto  proceedings  by  the 
Btate  of  South  Dakota,  by  John  L.  Pyle,  at- 
torney general,  on  the  relation  of  J.  D.  Lavln 
and  another,  against  J.  H.  Bacon  and  an- 
other.   Dismissed. 

John  L.  Pyle,  Atty.  Gen.,  for  plalntiflT. 
Homer  &  Stewart,  N.  J.  Cramer,  and  C.  H. 
Winsor,  for  defendants. 

HANEX,  J.  It  Is  the  object  of  this  orig- 
inal proceeding  by  information  in  the  nature 
of  quo  warranto  to  determine  whether  either 
of  the  defendants  unlawfully  holds  and  ex- 
ercises the  office  of  member  of  the  board  of 
clia  Titles  and  corrections.  It  appears  from 
an  agreed  statement  of  facts  that  during  the 
legislative  session  of  1893  the  governor,  by 
and  with  the  consent  of  the  senate,  appoint- 
ed William  J.  Slbblson  and  L.  B.  Laughlln 
as  members  of  such  board  for  the  term  of 
six  years,  commencing  March  6,  1893,  to  suc- 
ceed members  whose  terms  expired  March 
S.  1893;  that  Slbblson  and  Laughlln  duly 
qualified  on  March  6,  1893,  and  entered  upon 
the  discharge  and  exercise  of  their  duties  as 
such  members,  and  acted  as  such  during 
their  regular  official  terms,  which  expired  on 
March  .5.  1899;  that  during  the  legislative 
session  of  1S99  the  governor  appointed  B.  H. 
Lien  and  F.  M.  Brown  to  succeed  Slbblson 
and  Laughlln  for  the  term  of  six  years,  com- 
mcuclng  March  6,  1809,  which  appointments 
were  not  acted  upon  by  the  senate  during 
that  legislative  session,  which  closed  on 
March  S,  1S09;  that  on  March  4,  1899,  the 
governor  appointed  Lien  and  Brown  to  suc- 
ceed Slbblson  and  Laughlln  without  the  con- 
sent or  confirmation  of  the  senate,  and  Issued 
commissions  to  them  wherein  it  Is  stated 
that  they  were  appointed  for  the  terms  end- 
ing March  6,  1901;  that  on  March  17,  1899, 
Lien  and  Brown  qualified  and  entered  upon 
the  discharge  and  exercise  of  the  duties  of 
such  offices,  and  continued  to  hold,  occupy. 
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aud  possess  such  offices  and  act  as  such  offi- 
cers until  December  15,  1900,  when  they  re- 
signed; that  on  December  27,  1900,  the  gov- 
ernor appointed  the  defendants  for  the  un- 
expired terms  commencing  March  6,  1880, 
to  fill  the  vacancies  then  claimed  to  be  exist- 
ing, without  the  consent  or  confirmation  of 
the  senate,  and  Issued  commissions  to  them 
wherein  It  Is  stated  that  defendant  Bacon 
was  appointed  for  the  term  ending  March  ii, 

1905,  to  fill  vacancy  caused  by  the  resigna- 
tion of  Brown,  and  that  defendant  Smith 
was  appointed  for  the  term  ending  March  C, 

1906,  to  fill  vacancy  caused  by  the  resigna- 
tion of  Lien;  that  on  December  81,  1900,  de- 
fendants qualified  and  entered  upon  the  dis- 
charge and  exercise  of  the  duties  of  such 
offices,  and  have  since  acted  as  such  officers, 
and  are  now  so  acting;  that  on  January  15, 
1901,  the  governor  appointed  relators,  Lavln 
and  Rice,  In  the  places  of  Slbblson  and 
Laughlln,  whose  terms  expired  In  1899,  and 
submitted  such  appointments  to  the  senate 
during  the  session  of  1901,  which  appoint- 
.ments  were  duly  confirmed;  that  thereafter 
and  before  the  commencement  of  this  pro- 
ceeding the  relators  duly  qualified  and  de- 
manded of  defendants  the  possession  of  such 
offices,  and  the  right  to  sit  in  their  places 
upon  the  board  of  charities  and  corrections, 
and  thereupon  defendants  refused  to  surren- 
der possession,  and  refused  to  permit  the 
relators  to  sit  and  act  in  their  places. 

From  these  facts  arise  the  following  Im- 
portant inquiries:  Did  vacancies  exist  when 
defendants  were  appointed  which  could  be 
filled  by  the  governor  without  the  consent  of 
the  senate,  and.  If  so,  for  what  time  could 
appointments  be  made?  It  Is  contended  that 
no  vacancies  existed,  for  the  reason  that  Sib- 
bison  and  Laughlln,  whose  terms  expired 
March  6,  1899,  continued,  as  a  matter  of  law, 
to  hold  the  offices  until  the  relators  appear- 
ed,—the  first  successors  of  Slbblson  and 
Laughlln,  whose  appointments  were  confirm- 
ed by  the  senate.  Assuming  that  the  otflclal 
status  of  Slbblson  and  Laughlln  was  not  af- 
fected by  their  voluntary  surrender  of  the 
offices  to  Lien  and  Brown,  we  will  consider 
whether  the  former  continued,  in  law,  to 
hold  the  offices  until  successors  were  quali- 
fied who  had  been  appointed  and  confirmed. 
The  question  here  presented  has  caused  the 
courts  no  little  difficulty,  and  has  resulted 
In  numerous  apparently  conflicting  decisions. 
It  is  self-evident  that  no  person  can  be  a  de 
Jure  officer  for  any  moment  of  time  without 
authority  of  law.  Where  the  duration  of 
the  term  Is  definite  and  certain,  the  rights  of 
the  incumbent  must  cease  with  the  expira- 
tion of  the  term,  unless  the  law  itself  author- 
izes a  further  exercise  of  such  rights.  Usu- 
ally the  constitution  or  statute  which  fixes 
the  term  also  provides  that  the  incumbent 
shall  continue  to  hold  the  office  until  his  suc- 
cessor Is  selected,  as  was  the  Incumbent,  and 
qualified.  Where,  as  In  the  case  at  bar, 
neither  the  constitution  nor  statute  contains 
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any  such  or  similar  proTlsIon,  the  conrts  have 
reached  different  conclusions  regarding  the 
right  of  the  incombent  to  hold  over.  The 
apparent  confusion  on  this  subject  has  evi- 
dently resulted  from  the  diversity  of  lan- 
guage employed  to  define  and  limit  the  dura- 
tion of  the  Incumbent's  term.  In  all  audi 
cases  the  controlling  consideration  should  be 
to  ascertain  the  Intent  of  the  lawmaking 
power.  When  that  is  ascertained  It  must  be 
given  effect.  In  the  case  at  bar  the  term  IB 
fixed  by  the  legislature  at  six  years.  Is 
there  any  provision  of  the  constitution,  any 
statute,  or  any  rule  of  the  common  law  from 
which  It  can  be  inferred  that  it  was  intend- 
ed that  the  officers  involved  in  this  proceed- 
ing should  continue  to  hold  their  ofBces  un- 
til their  successors  are  selected  by  the  con- 
current action  of  the  executive  and  senate? 
The  absence  of  any  phrase  indicating  such 
an  Intention  Is  a  significant  circumstance,  in 
view  of  its  frequent  use  In  our  constitution 
and  statutes  with  respect  to  other  officers. 
Numerous  decisions  on  this  subject  have  been 
examined.  An  Intelligent  review  of  them 
would  require  a  careful  consideration  of  the 
constitutional  and  statutory  provisions  upon 
which  they  are  predicated,  and  would,  we 
think,  lead  to  the  conclusion  that  the  better 
reason  and  greater  weight  of  authority  are 
in  favor  of  the  doctrine  that  where  the  term 
Is  definite  and  certain,  and  there  Is  no  ex- 
press constitutional  or  statutory  authority  for 
holding  over,  the  office  becomes  vacant  upon 
the  expiration  of  the  fixed  term.  But  this 
question  is  no  longer  debatable  In  this  Juris- 
diction. As  early  as  1S82  It  was  decided  by 
the  territorial  supreme  court,  and  Its  opinion 
is  entitled  to  the  same  weight  by  this  court 
as  are  Its  own  former  adjudications.  The 
Revised  Codes  of  1877  provided  that  each  or- 
ganized county  should  have  one  register  of 
deeds,  to  be  chosen  at  the  general  election  In 
the  year  1878,  and  every  two  years  there- 
after. It  was  silent  as  to  holding  over,  and 
the  territorial  supreme  court  concluded  for 
that  reason  that  a  register  of  deeds  who  did 
80  was  In  possession  unlawfully,  and  that  he 
was  a  usurper.  Rev.  Codes  1877,  p.  34,  5  15; 
Territory  v.  Hauxhurst,  3  Dak.  205,  14  N. 
W.  432.  In  the  case  of  State  v.  Sheldon,  S 
S.  D.  B25,  67  S.  W.  613,  It  appearing  that  the 
defendant  was  appointed  to  the  office  of  re- 
gent of  education  by  the  governor  on  March 
12,  1896,  in  place  of  F.  G.  Hale,  whose  term 
expired  on  March  1,  1896.  this  court  decided 
that  the  governor  was  authorized  to  make 
such  appointment.  The  court  then  said: 
"To  determine  the  legality  of  the  appoint- 
ment of  the  defendant,  two  questions  present 
themselves  for  our  determination:  First 
The  term  of  office  of  Hale  having  expired, 
and  no  person  having  been  appointed  and 
confirmed  by  the  senate,  prior  to  the  expira- 
tion of  his  term,  to  fill  said  office,  can  said 
Hale,  under  the  constitution  and  laws  of 
this  state,  hold  over  until  a  successor  Is  ap- 
pointed and  confirmed  by  the  senate?    Sec- 


ond. If  be  cannot  so  hold  over,  and  ceased 
to  be  a  member  of  the  board  on  March  1, 
1886,  was  the  governor  authorized  to  ap- 
point and  commission  the  defendant,  as  re- 
gent to  fill  the  place  made  vacant  by  the 
expiration  of  the  term  of  said  Hale?  The 
authorities  seem  to  be  quite  uniform  in  hold- 
ing that  upon  the  ezpiratJon  of  an  officer's 
term,  unless  be  Is  authorized  by  law  to  hold 
over,  his  rights,  duties,  and  authority  as  a 
puUic  officer  must  Ipso  facto  cease.  Terri- 
tory V.  Hauxhurst,  3  Oak.  206,  14  N.  W.  432; 
King  T.  McLure,  84  N.  a  153;  Badger  v.  U. 
S.,  93  D.  S.  909,  23  L.  Ed.  599;  People  v.  Tie- 
man,  30  Barb.  193;  People  v.  Baine,  6  CaL 
510;  19  Am.  &  Bng.  Enc.  law,  p.  434; 
Mechem,  Pub.  Off.  i  396.  The  constitution 
of  this  state  creates  the  office  of  regent  of 
education,  and  fixes  definitely  their  term  of 
office.  Section  3,  art  14,  provides  that  'tb<>y 
[the  regents]  shall  hold  their  office  for  six 
years,  three  retiring  every  second  year.'  It 
will  be  obsored  that  by  the  constltotion  the 
full  term  is  definitely  fixed  at  six  years. 
No  provision  of  the  constitution  has  beeo 
called  to  our  attention  Indicating  that  th« 
framers  of  that  Instrument  Intended  the  in- 
cumbent of  the  office  of  regent  to  bold  ovei 
until  his  successor  should  be  appointed  and 
qualified.  But  on  the  contrary,  the  framers 
of  the  constitution  have  clearly  Indicated, 
by  the  provisions  fixing  the  terms  In  such 
manner  that  three  shall  retire  every  second 
year,  that  they  did  not  intend  to  confer  upon 
the  Incumbent  the  right  to  exercise  the  duties 
of  the  office  after  his  term  expired.  Any 
other  construction  would  lead  to  a  subversion 
of  the  plan  adopted  In  the  constitution  for  tb( 
regrular  succession  of  regents  on  the  board 
Our  opinion  Is,  therefore,  that  when  Mr 
Hale's  term  expired,  on  March  1,  1896,  h( 
ceased  to  be  a  regent  and  his  power  and  au- 
thority to  act  as  such  then  terminated,  and 
thereafter  the  office  was  vacant  until  filled 
by  the  governor  by  the  appointment  of  the 
defendant.  There  being  no  person  after 
March  1st  legally  authorized  to  perform  the 
duties  of  the  office,  and  the  office,  therefore, 
being  vacant  on  March  12th,  It  was  the  duty 
of  the  governor  to  ffil  the  vacancy,  under  the 
provisions  of  section  8,  art  4,  of  the  consti- 
tution, which  provides  that  'when  an  office 
shall,  from  any  cause,  become  vacant,  and 
no  mode  is  provided  by  the  constitution  or 
law  for  filling  such  vacancy,  the  governor 
shall  have  power  to  fill  such  vacancy  by  ai> 
polntmcnt,'  unless  some  other  mode  has  been 
provided  by  the  constitution  or  laws  for  Ail- 
ing the  vacancy.  No  provision  has  been  call- 
ed to  our  attention  by  counsel  for  the  plain- 
tiff, either  In  the  constitution  or  law,  other 
than  the  general  provision  relating  to  the  sub- 
ject of  regents  In  section  3,  art.  14,  of  the 
constitution."  State  t.  Sheldon,  8  8.  D.  525. 
67  S.  W.  613. 

The  constitution  created  a  board  of  chari- 
ties and  corrections,  consisting  of  not  to  ex- 
ceed five  members,  to  be  appointed  by  the 
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governor  and  confinued  by  the  senate. 
Const  art  14,  {  2.  It  ia  silent  as  to  the  term 
of  each  member.  Hence  the  legislature  has 
power  to  flz  the  number  of  membei's,  with- 
in the  constitutional  limitation,  and  to  fix  the 
term  of  each.  This  was  done  In  1890  by  the 
use  of  the  following  language: 

"Section  1.  As  soon  as  practicable  after  the 
passage  of  this  act,  and  before  the  sixth  day 
of  March.  1880,  the  governor,  by  and  with 
the  consent  of  the  senate,  shall  appoint  five 
persons,  residents  of  the  state,  any  three  of 
which  commissioners  shall  not  reside  In  the 
counties  in  which  any  of  the  public  Institu- 
tions of  the  state  are  located,  who  shall  con* 
Btltttte  a  state  board  of  charities  and  correc- 
tions, and  the  members  thereof  shall  be 
known  as  the  commissioners  of  said  board." 

"Sec.  3.  One  of  the  persons  so  appointed 
Bball  hold  his  office  for  one  year,  two  foe 
three  [years],  and  two  for  five  years  as  In- 
dicated by  the  governor  In  making  the  nomi- 
nations, and  all  appointments  thereafter,  ex- 
cept to  fill  vacancies,  shall  be  made  for  six 
years."    Laws  1890,  c  6. 

The  constitution,  as  It  was  when  State  ▼. 
Sheldon,  supra,  was  decided,  declared  that 
the  regents  of  education  should  hold  their 
offices  for  six  years,  three  retiring  every  sec- 
ond year.  Const  art  14,  {  3.  The  legisla- 
ture fixed  the  terms  of  memoers  of  the  board 
of  charities  and  corrections  at  six  years. 
Neither  the  constitution,  in  the  one  case,  nor 
the  statute,  in  the  other,  contains  the  phrase 
so  frequently  found  In  constitutions  and  stat- 
ntes,— that  the  officers  provided  for  therein 
shall  hold  their  offices  until  their  successors 
are  elected  and  qualified.  In  the  absence  of 
such  or  a  similar  phrase  In  the  constitution, 
this  court  held  in  State  v.  Sheldon,  supra, 
tliat  the  officer  did  not  hold  over  after  Hhe 
expiration  of  his  term.  In  construing  the 
language  of  constitutions  or  statutes,  the  ob- 
ject to  be  attained  is  the  same.  It  is  to  as- 
certain, if  possible,  the  Intent  of  the  law- 
making power.  The  same  construction  should 
be  given  to  the  same  language  used  In  the 
same  connection  In  reference  to  a  similar 
subject-matter  when  used  in  a  statute  as 
when  used  in  the  constitution.  People  v.  Til- 
ton,  37  Cal.  622.  If  the  framers  of  the  con- 
stitution did  not  Intend  that  regents  of  edu- 
cation should  hold  office  until  their  success- 
ors are  elected  and  qualified,  the  legislature 
did  not  intend  that  members  of  the  board  of 
charities  and  corrections  should  do  so.  No 
distinction  can  be  drawn  between  the  rule 
established  by  the  constitution  and  the  rule 
established  by  the  statute,  because  none  ex- 
ists. In  view  of  the  former  adjudications 
on  this  subject  in  this  Jurisdiction,  sustained, 
as  we  believe  they  are,  by  the  better  reason 
and  greater  weight  of  authority,  no  valid 
reason  can  be  grlven  for  changing  a  rule  of 
law  thus  long  and  firmly  established.  We 
therefore  conclude  that  Sibbison  and  Laugh- 
Un  ceased,  as  a  matter  of  law,  to  be  members 
of  the  board  of  charities  and  corrections  on 


March  6,  1889;  and,  no  successors  having 
been  appointed  and  confirmed  during  the  leg- 
islative session  of  that  year,  there  were  two 
vacancies  to  be  filled,  and  it  was  the  duty 
of  the  governor  to  fill  such  vacancies  by  ap- 
pointment without  the  concurrent  action  of 
the  senate. 

The  contention  that  the  appointments  of 
Lien  and  Brown  on  March  4,  1899,  were  void 
because  made  before  the  expiration  of  the 
terms  of  their  predecessors  need  not  be  dis- 
cussed, for  the  reason  tliat  a  determination 
of  that  question  would  not  affect  the  valid- 
ity of  the  defendants'  appointments  in  De- 
cember, 1900.  If,  for  any  reason.  Lien  and 
Brown  were  not  legally  appointed,  the  offi- 
ces were  vacant  from  March  6,  1899,  until 
defendants  were  appointed;  If  the  appoint- 
ments of  Lien  and  Brown  were  valid,  vacan- 
cies were  caused  by  their  resignations;  and 
in  either  view  the  offices  were  vacant  when 
defendants  were  appointed. 

Having  decided  that  vacancies  existed 
when  defendants  were  appointed,  which 
could  be  filled  by  the  appointments  of  the 
governor,  it  becomes  necessary  to  consider 
for  what  time  such  appointments  could  be 
made.  The  authority  to  make  them  was  de- 
rived from  the  following  provision  of  the 
constitution:  "When  any  office  shall,  from 
any  cause,  become  vacant  and  no  mode  Is 
provided  by  the  constitution  or  law  for  fill- 
ing such  vacancy,  the  governor  shall  have 
the  power  to  fill  such  vacancy  by  appoint- 
ment" Const,  art  4,  {  8.  The  proper  ex- 
ercise of  this  power  was  considered  by  this 
court  in  State  v.  Finnerud,  7  S.  D.  237,  64 
N.  W.  121.  It  appeared  In  that  case  that 
prior  to  March  31,  1894,  Alexander  Mcln- 
tire  was  duly  appointed  and  confirmed  as  a 
member  of  the  board  of  regents  of  educa- 
tion for  the  term  ending  In  March,  1898.  On 
March  31,  1894,  Mclntire  resigned,  and  there- 
upon the  governor  appointed  Finnerud  to  fill 
the  vacancy  for  Mclntire's  unexpired  term. 
In  February,  1895,  while  Finnerud  was  act- 
ing as  a  member  of  the  board,  the  governor 
nominated  and  the  senate  confirmed  O.  3. 
Coller  as  a  member  of  the  board,  to  fill  out 
the  remaining  portion  of  Mclntire's  term, 
and  the  question  arose  whether  Finnerud  or 
Coller  was  entitled  to  the  office.  It  was  con- 
tended then,  as  now,  that  an  appointment  to 
fill  a  vancancy  could  not  extend  beyond  the 
time  when  a  qualified  person  should  appear, 
who  had  been  appointed  and  confirmed.  But 
this  court  held  that  there  being  neither  in 
the  article  of  the  constitution  creating  the 
board,  nor  In  the  law  enacted  to  carry  that 
article  into  effect  any  provision  for  filling 
vacancies  In  the  office  of  regent  section  8, 
art  4,  of  the  constitution,  heretofore  quoted, 
applied  to  such  vacancy,  and  that  Finnerud 
was  entitled  to  the  office  for  the  full  unex- 
pired term  of  Mclntire,  notwithstanding  the 
appointment  and  confirmation  of  Coller.  No 
distinction  can  be  drawn  between  that  case 
and  the  one  at  bar,  so  far  aa  the  present  offl* 
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clal  status  of  the  defendants  Is  concerned. 
This  distinction,  lioweTer,  does  exist:  The 
term  of  a  regent  is  fixed  by  the  constitution; 
that  of  a  member  of  the  board  of  charities 
and  corrections  Is  fixed  by  the  legislature; 
and  whether  the  term  of  the  latter  can  be 
extended  or  diminished  by  the  legislature 
during  the  term  for  which  he  was  appointed, 
we  do  not  now  determine.  A  comparison  of 
the  statute  In  force  when  the  Finnerud  Case 
was  decided  with  the  statute  now  in  force 
In  regard  to  the  filling  of  vacancies  on  the 
board  of  charities  and  corrections  will  show 
that  we  cannot  hold  that  the  defendants 
have  been  superseded  by  the  relator's  with- 
out reversing  our  former  decision.  The  stat- 
ute relating  to  regents  which  was  construed 
In  State  v  Finnerud  contains  the  following: 

"Section  1.  As  soon  as  practicable  after  the 
passage  of  this  act,  and  before  the  first  day 
of  March,  1890,  the  governor,  by  and  with  the 
consent  of  the  senate,  shall  appoint  nine  per- 
sons, residents  of  different  portions  of  the 
state,  at  least  six  of  whom  shall  not  reside 
In  counties  In  which  any  of  the  state  educa- 
tional Institutions  are  located,  who  shall  con- 
stitute a  board  of  regents,  to  be  designated 
as  regents  of  education." 

"Sec  8.  Three  of  the  persons  so  appointed 
shall  hold  their  offices  for  two  years,  three 
for  four  years,  and  three  for  six  years,  as  In- 
dicated by  the  governor  on  making  the  nomi- 
nations; and  all  appointments  thereafter,  ex- 
cept to  fill  vacancies,  shall  be  made  for  six 
years."    Laws  1890,  c.  6, 

The  statute  relating  to  the  members  of  the 
board  of  charities  and  corrections  contains 
the  following: 

"Section  1.  As  soon  as  practicable  after  the 
|i:  s$age  of  this  act,  and  before  the  sixth  day 
of  March,  1800,  the  governor,  by  and  with 
the  consent  of  the  senate,  shall  appoint  five 
persons,  residents  of  the  state,  any  three  of 
which  commissioners  shall  not  reside  in  the 
counties  in  which  ant  of  the  public  Institu- 
tions of  the  state  are  located,  who  shall  con- 
stitute a  state  board  of  charities  and  correc- 
tions, and  the  members  thereof  shall  be 
known  as  the  commissioners  of  said  board." 

"Sec.  3.  One  of  the  persons  so  appointed 
shall  hold  his  office  for  one  year,  two  for 
three  [years],  and  two  for  five  years,  as  In- 
dicated by  the  governor  in  making  the  nomi- 
nations, and  all  appointments  thereafter,  ex- 
cept to  fill  vacancies,  shall  be  made  for  six 
years."    Laws  1800,  c.  5. 

So  far  as  these  two  acts  affect  the  mode  of 
filling  vacancies,  they  are  Identical;  and,  if 
the  former  did  not  preclude  the  governor 
from  iilling  any  vacancy  on  the  board  of  re- 
gents for  the  full  unexpired  term,  the  latter 
act  does  not  preclude  him  from  filling  any 
vacancy  on  the  board  of  charities  and  correc- 
tions for  the  full  unexpired  term.  Therefore 
the  conclusion  cannot  be  escaped  that  the  de- 
fendants are  lawfully  holding  and  exercising 
the  offices  of  members  of  the  board  of  charl- 
'■M  and  corrections.    Manifestly,  this  conclu- 


sion cannot  be  modified  by  the  tenure  of  of- 
fice act  of  1889,  because  that  act  expressly 
provides  that  it  shall  not  be  construed  as 
applying  to  the  governor  of  any  state  created 
out  of  the  then  territory  of  Dakota.  To  give 
it  any  force  whatever  in  this  case  would  be 
to  limit  the  appointing  power  of  the  governor 
of  a  state  created  out  of  the  former  territory, 
and  any  such  application  of  its  provisions  is 
expressly  prohibited  by  the  language  of  the 
act  itself.    Laws  1889,  c.  lOL 

It  may  be  argued  that  the  membership  of 
these  boards  should  be,  so  far  as  possible,  al- 
ways composed  of  persons  whose  appoint- 
ments have  received  the  sanction  of  the  sen- 
ate; and,  on  the  other  band,  it  may  be  con- 
tended that,  whereas  the  governor  is  usually 
regarded  as  being  responsible  for  the  manage- 
ment of  the  state  institutions  during  bis  term 
of  office,  he  should  have  exclusive  power  to 
select  and  to  remove  at  pleasure  all  officers 
connected  with  such  management  But  it  be- 
longs to  the  political,  not  the  Judicial,  depart- 
ment of  the  government  to  determine  these 
Interesting  and  Important  questions  of  civic 
policy  as  its  wisdom  shall  deem  for  the  best 
Interests  of  the  people.  If  there  is  any  seri- 
ous objection  to  the  practice  of  filling  vacan- 
cies on  these  boards  by  appointments  extend- 
ing beyond  the  next  ensuing  legislative  ses- 
sion, the  legislature  can  at  any  time  remedy 
the  evil  by  providing  a  different  mode,  as  was 
suggested  by  this  court  In  its  former  decision, 
and  as  was  done  In  relation  to  the  board  of 
regents  in  1897.  State  v.  Sheldon,  supra; 
Laws  1897,  c.  68.  Defendants  are  entitled 
to  a  Judgment  dismissing  this  proceeding  up- 
on Its  merits,  and  for  their  disbursements 
herein. 

FULLER,  P.  J.  (concurring).  Being  doubt- 
ful as  to  my  ability  to  add  anything  par- 
ticularly instructive  to  the  foregoing  opinion, 
sustained  as  it  is  by  the  former  decisions  of 
this  court,  I  should  concur  without  comment 
or  further  citation  of  authority,  were  it  not 
for  the  fact  that  counsel  for  the  relators  most 
zealously  maintains  that  the  statute  places 
no  restriction  upon  the  right  of  a  commission- 
er to  hold  the  office  after  the  expiration  of 
his  term.  A  careful  examination  of  all  the 
law  upon  which  the  decisions  rendered  by  the 
courts  of  this  country  are  based  discloses,  in 
almost  every  instance,  either  a  constitutional 
or  statutory  provision  expressly  authorizing 
the  officer  to  hold,  not  only  for  a  fixed  period, 
but  until  his  successor  is  elected  and  qualified. 
Although  the  authorities  are  practically  unan- 
imous upon  the  proposition  that  at  the  ex- 
piration of  the  officer's  term  his  rights,  duties, 
and  authority  as  a  public  officer  cease  In- 
stantly, unless  he  Is  authorized  by  law  to 
hold  over,  let  It  be  assumed,  for  the  purpose 
of  determining  the  legal  effect  of  our  stat- 
ute fixing  the  full  term  at  six  years,  that 
Slbbison  and  I.iaugblln  might  have  held  there- 
after unless  expressly  or  Impliedly  prohib- 
ited.   Judge  Dillon  states  the  prevailing  law 
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on  the  subject  thus:  "Where,  In  the  charter 
or  organic  law  of  a  corporation,  there  la  an 
express  or  Implied  restriction  upon  the  time 
of  holding  office,  as  that  the  officers  shall  be 
annually  elected  on  a  particular  day,  and 
that  they  shall  hold  from  one  election  day 
till  the  next,  or  that  they  shall  be  elected  'for 
the  year  ensuing  only,'  In  such  case  they 
cannot  hold  over  beyond  the  next  election 
day  or  the  end  of  the  year."  1  Dill.  Mun. 
Corp.  303.  To  the  same  effect,  see  McCrary, 
Elect.  033,  and  cases  there  collated.  In 
Smith  V.  Regan,  54  N.  J.  Law,  167.  23  Atl. 
1012,  a  similar  statute  Is  construed,  and  the 
chancellor,  speaking  for  the  court,  concludes 
thus:  "We  do  not  in  the  law  before  us  find 
Indication  of  legislative  Intention  differing 
from  that  exhibited  in  the  old  law.  On  the 
contrary,  the  positiye  injunction  of  the  stat- 
ute that  'at  their  aunual  meetings'  the  free- 
holders shall  elect  a  fit  person  as  collector 
Implies  that  such  election  shall  be  had  at 
each  meeting,  from  which  It  necessarily  fol- 
lows, as  the  meetings  are  to  occur  yearly, 
that  the  term  of  office  1b  limited  to  the  period 
of  time  between  them."  In  the  case  of  Tuley 
V.  State,  1  Cai-t  500,  the  supreme  court  of 
Indiana  construes  a  statute  providing  that  a 
certain  officer  shall  be  annually  elected,  and 
bold  from  one  election  day  until  the  next,  to 
be  an  express  Injunction  that  be  shall  not 
bold  beyond  the  next  election  day  or  the  end 
of  the  year,  and  the  subject  Is  dismissed  in 
the  following  manner:  "It  is  argued  that, 
when  the  act  of  1833  preserved  to  Tuley  the 
term'  for  which  he  was  elected,  it  meant,  not 
the  term  of  three  years  specially  designated 
In  the  statute,  but  that  other  IndeSnite  term 
which  terminates  on  the  qualification  of  a 
successor;  but  we  think  the  former  was  In- 
tended. It  could  not  be  the  latter."  In  the 
very  recent  case  of  Bllderback  v.  Board  (N. 
J.  Sup.)  42  AtL  843,  by  the  use  of  the  follow- 
ing language  the  same  construction  was 
placed  upon  a  statute  requiring  the  annual 
appointment  of  a  trustee  of  the  poor,  and  the 
court  say:  "It  follows,  by  necessary  Impli- 
cation, that  the  term  of  office  of  these  trus- 
tees Is  fixed  by  law  at  one  year,  and  that 
on  the  day  of  each  annual  meeting  of  the 
board  of  freeholders  the  Incumbency  of  the 
trustees  who  were  appointed  at  the  preced- 
ing annual  meeting  Is  terminated."  So,  In 
Andrews  t.  State  (Miss.)  13  South.  853,  it  was 
held  that  a  clerk  of  courts,  elected  for  a 
term  of  four  years,  could  not  hold  over,  al- 
though by  a  subsequent  constitutional  provi- 
sion, adopted  before  the  expiration  of  his 
term,  such  officers  were  expressly  required 
to  hold  until  their  successors  are  elected  and 
qualified.  That  the  common  law  gives  to 
the  officer  whose  specified  term  has  expired 
DO  right  to  hold  over  has  been  announced  in 
this  jurisdiction,  and  is  sustained  by  an  un- 
ruffled current  of  authority.  Badger  v.  U.  8., 
03  U.  S.  590,  28  L.  Ed.  991;  1  Dill.  Mun.  Corp. 
301;  People  t.  Tleman,  30  Barb.  193;  Paine, 
Blect.  224.    As  the  exposition  of  the  subject 


by  Judge  HANEY  covers  every  essential 
point,  and  there  is  no  escape  from  the  con- 
clusion reached,  I  concur  In  every  respect. 
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BANKS— INSOLVENCY  —  RHOBIVING    DBPOSITS 
WITH   KNOWLEDGE)— EVIDBNCB— AC- 
COMPLICE   TESTIMONY. 

1.  Under  the  provisions  of  chapter  219,  Geu, 
Laws  1895,  which  makes  it  a  felony  for  any 
one  connected  with  a  banking  concern,  either 
public  or  private,  to  receive  deposits  while 
such  institution  is  insolvent,  it  is  not  material 
in  what  capacity  the  accused  party  Is  con- 
nected with  the  bank, — whether  as  an  osten- 
sible partner,  or  as  a  secret  conspirator  with 
the  actual  operator  of  the  same, — provided 
any  substantial  aid  is  given  by  him  tending  to 
violate  the  statute. 

2.  A  formal  dissolution  of  a  banking  firm  can- 
not control  the  subsequent  responsibility  of 
the  former  partners  if  it  is  executed  as  a  sham 
to  relieve  one  of  them,  nor  exonerate  the  retiring 
partner  from  full  accountability  for  subsequent 
acts  in  an  unlawful  plan  to  receive  deposits  dur- 
ing the  insolvency  of  the  bank.  In  such  a  case 
the  dissolution  should  be  treated  as  an  illegal 
and  fraudulent  device. 

8.  When  books  of  account,  which  are  materi- 
al to  an  issue  on  trial,  are  properly  received  in 
evidence,  and,  being  in  court,  open  to  inspec- 
tion by  all  parties,  require  a  long  examination 
of  many  details,  it  is  proper  to  receive  balances 
or  summaries  from  an  expert  witness,  who  has 
made  the  same,  upon  proper  foundation  being 
laid. 

4.  Evidence  of  a  continual  depletion  of  the 
resources  of  a  bank  partnersliip,  continued  for 
several  years,  is  competent  upon  the  question 
whether  an  unlawful  scheme  existed  to  wreck 
the  concern  in  failure,  and  as  showing  a  motive 
for  a  sham  dissolution,  whereby  one  of  the  part- 
ners could  withdraw  therefrom- a  portion  of  its 
funds. 

5.  No  person  can  be  convicted  upon  the  un- 
corroborated testimony  of  an  accomplice,  hut 
such  corroboration  Is  not  required  to  be  suf- 
ficient, independent  of  the  evidence  of  such 
accomplice,  to  establish  all  the  elements  of  the 
crime  charged,  but  should  tend,  in  some  degree, 
to  show  the  guilt  of  the  accused. 

6.  Evidence  in  this  case  considered,  and  ap- 
plied to  the  testimony  of  an  accomplice  showing 
that  there  was  sufficient  corroborating  testi- 
mony independent  of  the  evidence  of  such  ac- 
complice (whose  confessions  as  a  witness  at  the 
trial,  if  believed,  established  the  guilt  of  de- 
fendant) to  warrant  the  submission  of  the  case 
to  the  jury  under  the  rule  laid  down  in  State 
T.  Lawior,  9  N.  W.  688,  28  Minn.  216,  which 
is  approved  and  followed. 

7.  Alleged  errors  in  the  charge  of  the  court 
defining  insolvoncy  considered,  and  Jteld  to  be 
without  prejudice  to  the  defendant,  while  the 
remaining  assignments  are  not  of  snfficlent 
merit  to  require  specific  mention. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Houston  county; 
Nathan  Kingsley,  Judge. 

Joseph  R.  Clements  was  convicted  of  re- 
ceiving deposits  as  a  banker  knowing  the 
bank's  insolvency,  and  from  an  order  deny- 
ing a  new  trial  appeahi.    Affirmed. 

Losey  &  Woodward  and  Webber  &  Lees, 
for  appellant.  W.  B.  Douglas,  Atty.  (3en., 
John  W.  Hopp,  L.  Z.  Brown,  and  S.  H.  Som- 
sen,  for  the  State. 
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LOVELT,  J.  Defendant  was  convicted  un- 
der chapter  219  of  the  General  Laws  of  1S96 
of  having,  as  a  member  of  the  banking  firm 
of  Clements,  Greenleaf  &  Todd,  operating 
the  Fillmore  County  Bank  at  Preston,  Minn., 
received  a  deposit  of  money  from  oae  Cath- 
erine Mack,  knowing  such  bank  to  be  Insol- 
vent 

The  Fillmore  County  Bank  commenced  its 
operations  at  Preston  In  1886.  It  was  a  pri- 
vate concern  (unincorporated),  composed  of 
the  defendant,  Julia  F.  Greenleaf,  and  Mau- 
rice R.  Todd,  who  admittedly  continued  the 
partnership  until  October  19,  1894,  when 
an  agreement  of  dissolution  was  signed  by 
the  partners,  under  the  terms  of  which  de- 
fendant withdrew  therefrom;  the  business 
subsequently,  to  all  appearances,  being  con- 
ducted by  the  two  remaining  partners,  under 
the  firm  name  of  Greenleaf  &  Todd,  until 
tiie  20th  day  of  August,  1898,  when  the  bank 
closed  Its  doors  with  nothing  to  show  for 
la.Tge  sums  of  money  that  had  been  previ- 
ODsly  intrusted  to  its  keeping  by  depositors.  A 
scrutiny  of  its  books  disclosed  the  fact  that  it 
had  been  insolvent  for  some  time.  It  was  the 
claim  of  the  prosecution  that  the  dissolution 
agreement  of  October,  1894,  was  in  further- 
ance of  a  fraudulent  scheme  between  Todd 
and  defendant  for  the  purpose  of  having  th6 
latter  retire  from  the  business  while  it  was  In- 
solrent,  to  cover  up  unlawful  withdrawals  of 
large  sums,  which  had  placed  the  bank  beyond 
the  hope  of  financial  recuperation  by  any  le- 
gitimate business  methods,  which  design  ■\raR 
unknown  to  Mrs.  Greenleaf,  who  signed  the 
dissolution  agreement  In  good  faith;  that 
subsequent  to  the  paper  dissolution  defendant 
continued  to  withdraw  substantial  sums  of 
money  from  the  bank,  wbldi  further  depleted 
Its  assets  and  Increased  its  insolvency,  nntll 
the  crash  came;  and  that  by  reason  of  de- 
fendant's participation  In  this  fraudulent 
scheme  he  became  criminally  accountable,  un- 
der the  terms  of  the  statute  upon  which  be 
was  indicted,  for  the  arts  of  Todd,  his  coKMn- 
splrator,  who  personally  received  the  deposit 
from  Mrs.  Mack  while  defendant  himself 
was  at  La  Crosse,  Wis.  In  a  dvil  action 
brought  for  depositors  against  the  three  part- 
ners, previously  before  this  court  (Utley  v. 
aements  [Minn.]  81  N.  W.  739),  an  extended 
history  of  the  Fillmore  County  Bank  Is  given, 
and  we  shall  here  refer  to  its  operations 
disclosed  by  the  record  no  further  than  nec- 
essary to  dispose  of  Boch  assignments  of  error 
as  we  deem  of  sufficient  Importance  to  be  con- 
sidered on  this  review. 

Defendant  resided  at  all  times  at  Ln  Crosse, 
Wis.  Until  the  dissolution  agreement  In  1894, 
be  visited  Preston  frequently,  remaining  there 
at  times  several  days,  and  Joined  in  the  dlrec- 
tiou  and  management  of  the  business  affairs  of 
the  bank.  For  a  while  he  assumed  to  act  aa 
president,  while  Todd  was  cashier.  This  osten- 
sible designation  of  the  name  and  otBcers  of 
the  bank  was  continued  for  some  time  after- 
wards, until  such  use  of  the  same  In  conduct- 


lug  a  private  banking  business  was  forbidden 
by  law.  The  business  continued  under  the 
firm  name  of  Clements,  Greenleaf  &  Todd  up 
to  the  time  of  th?  dissolution  referred  to.  Xo 
announcement  of  the  dissolution  was  given 
out  in  local  papers,  nor  was  any  effcnrt  made 
to  publish  the  same  to  the  pe<^le  who  were 
directly  Intrusting  the  bank  with  their  funds. 
The  old  bank  stationery  of  Clements,  Green- 
leaf &  Todd  was  used  until  April,  1895,  when 
a  stencil  stampi  "Greenleaf  &  Todd,"  wa^ 
procured,  and  applied  to  the  printed  blank 
forms  used  by  the  former  firm.  When  the 
bank  closed  its  doors,  Todd  was  arrested,  and 
after  several  days'  confinement  confessed  that 
he  bad  been  a  party  to  a  systematic  scheme 
adopted  by  defendant  and  himself  to  withdraw 
gradually  the  fimds  of  the  depositors,  and  place 
them  in  defendant's  hands  in  an  unlawful  trust 
for  both;  that,  except  such  sums  as  Todd  and 
Mrs.  Greenleaf  had  used  for  the  simple  neces- 
sities of  life,  the  balance  of  sncb  withdrawals 
had  been  put  for  fraudulent  purposes  into  de- 
fendant's hands.  From  this  time  Todd  became 
an  assistant  of  the  state,  and  testified  against 
the  defendant  in  the  present  artion  to  mat- 
ters which,  if  believed,  conceded  his  own 
infamy  in  the  effort  to  convict  the  defend- 
ant of  the  crime  charged.  He  also  gave  tes- 
timony In  civil  and  criminal  suits  growing 
out  of  the  failure  and  wreckage  of  the 
bank.  It  is  proper  to  say  in  this  connection 
that,  while  the  banking  concern  of  Clem- 
ents, Greenleaf  &  Todd  was  conducted  as 
the  Fillmore  County  Bank,  and  until  the  clos- 
ing of  the  bank,  the  result  of  the  different 
InvestigatlonB  growing  out  of  this  unfortu- 
nate affair  relieve  Mrs.  Greenleaf,  who  was 
the  mother-in-law  of  Todd,  of  any  guilty 
knowledge  or  participation  In  the  transaction 
which  absorbed  her  own  little  fortune,  and 
doubtless  hastened  her  death.  No  trace  of 
suspicion,  discreditable  action,  or  bad  motive 
can  be  fastened  upon  any  member  of  the  Todd 
family,  save  Todd  himself.  Mrs.  Greenleaf 
was  a  simple-minded  elderly  lady;  no  doubt 
a  victim  of  overconfldence  hi  hier  son-in-law, 
whom  she  trusted  implicitly.  This  statement 
Is  due  to  her  memory. 

It  must  be  conceded  that  without  the  testi- 
mony of  Todd  the  evidence  would  not  be 
sufficient  to  sustain  the  verdirt.  His  story 
Is  a  remarkable  one,  for  it  exhibits  an  igno- 
rance of  correct  business  methods,  a  depth  of 
cold-blooded  depravity  on  the  part  of  the  al- 
leged conspirators,  a  blind  submission  by 
Todd  as  a  tool  of  defendant,  and  an  ap- 
parent overweening  eontidence  In  his  part- 
ner in  crime  that  amounted  to  infatuation 
in  the  belief  that  he  who  was  defrauding 
every  one  else  might  safely  rely  iq>on  his  al- 
leged fellow  knave  in  craft  and  guilt;  but 
the  exhibition  of  such  Inconsistencies  are  not 
uncommon  in  the  annals  of  crime.  We  are 
often  apt  to  look  for  too  much  wisdom  and 
common  sense  In  the  behavior  of  those  wlio 
attempt  to  succeed  by  criminal  methods. 
There  is  but  one  safe  course  In  life,— the  bon- 
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eat  one.  All  knares  are  In  a  large  measure 
fools;  and,  while  some  statements  made  by 
Todd  seem  Incomprehensible  If  tested  by  the 
rules  that  goTem  honest  men  In  their  bnsl- 
ness  relations  with  eath  other,  yet  such  are 
the  common  Indicia  and  characteristics  of  pec- 
ulatlon  and  fraud  among  those  who  set  the 
safeguards  of  Justice  at  deSance.  According 
to  the  story  of  Todd,  which  we  must  adopt 
In  this  narrative  to  glTeezpreaaiontothe  facts 
found  to  be  true  by  the  Jury,  the  largest  part 
of  the  capital  of  the  bank  at  Its  organization 
was  used  in  the  purchase  of  a  lot,  building, 
vault,  safe,  and  the  general  outfit  usual  In 
a  country  bank.  From  this  time  forward  un- 
til the  Mack  deposit,  June  17,  1895,  the  legiti- 
mate earnings  of  the  bank  during  some  13 
years  amounted  to  no  more  than  $8,400,  while 
the  disbursements  during  the  same  period 
amounted  to  $02,000.  During  that  time  there 
was  turned  over  to  defendant  $35,000  in 
round  numbera.  After  this,  and  before  the 
date  of  the  collapse,  there  was  also  turned 
over  to  defendant  more  than  |10,000,  which 
be  received  and  used  in  furtherance  of  the 
unlawful  conspiracy.  It  is  not  claimed  that 
Todd  was  extravagant;  and  while  he,  when 
first  arrested,  insisted  that  he  lost  money 
In  -vrhcat  speculations,  according  to  his  subse- 
quent statements  this  story  was  told  to  shield 
defendant,  and  no  proof  of  any  speculation  by 
Todd  has  ever  been  brought  to  light;  but 
there  appears  upon  the  books  of  the  bank 
kept  by  Todd,  or  under  his  direction,  evidence 
of  a  continued  d^letitm  of  Its  funds,  which 
absorbed  over  $70,000  of  money  dei>oslted 
daring  the  years  of  Ita  operations, 'until  all 
its  avails,  wben.lt  closed  Its  doors,  had  en- 
tirely vanished  from  the  sense  of  sight  and 
touch.  What  the  secret  hopes,  motives,  oi 
plans  of  the  -admitted  criminal  Todd  may 
have  been  must,  to  a  certain  extent,  be  left 
to  conjecture.  By  the  Verdict  the  Jury  un- 
doubtedly accepted  hla  story,  and,  so  far  as 
the  weight  of  evidence  to  sustain  the  verdict 
is  concerned,  If  his  evidence  was  sufflcientiy 
corroborated,  it  cannot  be  disturbed  on  this  re- 
view. 

It  must  be  conceded  that  it  was  essential 
to  show  by  competent  evidence  that  Clements' 
connection  with  the  FUlmore  County  Bank 
subsequent  to  the  paiier  dissolution  of  Octo- 
ber, 1894,  and  at  the  time  of  the  Mack  de- 
posit, waa  an  actual  fact  It  Is  urged  very 
earnestly  In  behalf  of  the  defendant  that  the 
legal  effect  of  this  dissolution,  which  was  In 
all  respects  legal  In  form,  was  to  dissolve 
8uch<  partnership  in  law,  and  that  a  prosecu- 
tion cannot  be  based  upon  the  relation  of 
Todd  and  Clements  afterwards,  unless  a  legal 
valid  partnership  is  established  of  the  time  of 
such  deposit,  to  which  the  formal  dissolution  is 
a  complete  bar.  The  statute  under  which  this 
prosecution  was  instituted  is  very  broad  and 
sweeping.  It  covers  every  relation  between  the 
person  actually  accepting  the  deposits  during 
the  hisolvency  and  any  one  who  direcUy  or  In- 
directiy  co-operates  with  him  in  that  act,  and. 


If  any  technical  distinction  can  be  made 
which'  allows  a  dissolution  of  a  partnership 
on  paper  for  the  purpose  of  committing  a 
crime,  or  itermlts  the  spirit  of  the  statnte  to 
be  evaded  by  such  a  subterfuge,  a  new  max- 
im In  Jurisprudence  must  be  adopted  to  sanc- 
tion an  outrageous  legal  solecism  that  offends 
Justice  and  common  sense.  It  does  sot  appeac 
to  us  to  make  any  difference  what  Todd  and 
Clements  agreed  t»  call  the  business  they 
were  prosecuting,  or  what  others  called  it 
If  the  Fillmore  County  Bank  was  being  oper- 
ated after  October,  1884,  for  the  purpose  of 
receiving  deposits,  when,  within  the  knowl- 
edge of  both  conspirators.  It  was  Insolvent, 
and  they  were  both  interested  in  crlmlnaily 
deriving  benefits  from  such  deposits,  they 
must  each  be  held  criminally  liable  under  the 
statute,  whether  we  call  them  partners,  co-con- 
spirators, or  principals  In  the  commission  of 
a  common  crime.  At  any  rate,  it  is  enough 
to  say  that  under  every  contention.  If  Todd's 
story  Is  true,  both  he  and  defendant  were 
violating  the  law  upon  which  this  prosecu- 
tion rests.  The  fact  that  Mrs.  Greenleaf, 
Innocent  of  any  wrong  herself,  signed  this 
agreement  of  dissolution  In  good  faith,  can- 
not change  the  criminal  relatious  of  the  two 
guilty  persons  who  adopted  the  scheme  and 
used  the  paper  dissolution  to  rob  and  defraud 
her,  as  well  as  others.  The  law  will  not  per- 
mit such  a  dishonest  and  shallow  trick  to  de- 
feat Justice  of  its  due.  This  was,  in  effect, 
so  decided  In  the  case  of  Utiey  v.  Clements 
(.Minn.)  81  N.  W.  738. 

According  to  the  testimony  of  Todd,  the 
bank's  books  correctiy  and  truthfully  dl»> 
closed  its  actual  cash  transactions  except 
with  reference  to  certain  erasures  and  chan- 
ges which  he  claimed  had  been  made  during 
a  period  of  the  operations  of  the  bank,  when, 
at  the  request  of  defendant  he  removed  the 
tatter's  name  where  upon  the  books  them- 
selves (received  In  evidence  and  exhibited 
here  in  court)  it  was  shown  defendant's  name 
had  originally  appeared,  and  wherein  defend- 
ant was  at  first  charged  with  funds  which 
had  been  paid  over  to  him  at  stated  Intervals 
aa  a  part  of  the  felonious  misappropriations 
of  the  depositors'  money  above  referred  to. 
According  to  Todd's  statements,  defendant 
■eemed  to  have  been  the  dishonest  custodian 
of  the  stealings  from  the  bank.  To  cover 
this  up,  and  divert  attention  from  defendant 
In  case  of  anticipated  failure  and  an  exam- 
ination of  the  booka,  defendant  requested 
that,  where  he  had  t>een  charged  with  money, 
his  name  should  be  erased,  and  other  names 
and  charges  substituted.  He  obtained  chem- 
icals for  that  purpose,  and  the  books  were 
deliberately  mutilated  by  Todd  to  accomplish 
that  result  so  effectively  as  to  remove  all 
traces  of  defendant  thereon  except  In  several 
Instances  where  his  name  accidentally  re- 
mained. After  these  mutilations,  which  oc- 
curred In  1888,-6  years  prior  to  the  dissolu- 
tion and  10  years  before  the  failure,— no 
charges  were  made  on  the  books  of  moneys 
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turned  orer  to  defendant;  but  by  a  peculiar 
system  of  booklieeping  much  of  tbe  money 
that  went  to  defendant,  Todd  cbarged  to  bis 
motber-ln-Iaw,  to  real-estate  and  otber  ficti- 
tious accounts  upon  tbe  journals,  but  distin- 
guished from  tbe  money  wbicb  be  and  Mrs. 
Greenieaf  actually  received  by  malting  an 
account  of  tbe  latter  upon  tbe  deposit  ledger. 
One  explanation  to  account  for  the  entire  sub- 
mission of  Todd  to  the  will  of  Clements  after 
be  had  once  submitted  to  bis  overpowering 
Influence  In  the  corrupt  withdrawals  is  that 
they  together  owned  Minneapolis  real  estate 
standing  in  the  name  of  Clemenla,  which  In 
case  of  business  failure  was  to  be  protected. 
With  this  in  view,  for  quite  a  period  before  the 
paper  dissolution  this  scheme  was  talked  over 
between  them,  and  that  reason  was  given  by 
Todd  at  the  trial  for  the  ostensible  retirement 
of  Clements  from  tbe  firm.  An  expert  ac- 
countant was  permitted  to  take  tbe.  Journals, 
and,  referring  to  such  portions  as  were  proper- 
ly Introduced  in  evidence,  allowed  to  give  sum- 
maries of  the  amounts,  properly  classified,  upon 
the  claims  of  the  state.  This  evidence  was 
objected  to.  We  do  not  find  that  any  original 
evidence  tlius  introduced  upon  which  sum- 
maries were  based  was  improper.  These 
summaries  could  have  been  made  by  counsel 
or  by  tbe  jury.  It  would  have  taken  an  un 
usual  length  of  time  at  the  trial  to  do  so,  and 
it  is  only  an  Incident  of  everyday  practice  in 
courts,  where  long  arrays  of  figures  and  ac- 
coimts  are  open  to  the  inspection  of  tbe  court, 
jury,  and  counsel,  to  use  tbe  assistance  of  a 
competent  accotmtant  to  give  the  tabulated 
results  that  such  evidence  would  disclose; 
and  It  is  perfectly  proper  to  do  so.  Either 
side  can  have  the  advantage  of  such  evidence, 
and  usually  come  prepared  to  detect  any 
errors  of  calculation  lo  made.  Indeed,  It  Is 
not  now  an  open  question  In  this  court  that 
such  a  course  is  proper.  Wolford  t.  Farnham, 
47  Minn.  95,  49  N.  W.  52&  Admitting  that 
tbe  testimony  upon  which  these  summarized 
results  were  given  was  proper,  it  has  not  been 
pointed  out  that  any  errors  In  estimation 
were  committed,  and  we  see  no  reason  to 
criticise  the  conduct  of  the  trial  court  in  this 
respect  It  will  appear  in  disposing  of  this 
question  that  the  books  were  not  used  as 
original  evidence  of  any  charges  or  facts 
that  transpired  after  the  so-called  dissolution, 
and  so  far  as  they  were  kept  by  Todd,  and 
depended  upon  bis  own  unsupported  testi- 
mony without  tbe  corroboration  furnished  by 
other  evidence,  they  were  open  to  proper 
criticism;  but  it  does  appear,  however,  that 
they  were  constantly  inspected  by  defendant, 
and  were  continually  examined  by  him  dur- 
ing his  admitted  connection  with  the  banic 
Assuming  that  the  disscdution  In  October, 
18M,  was  a  sham  and  fraud,  and  that  Todd 
and  Clements  were  guilty  partners  or  con- 
spirators in  a  scheme  to  withdraw  the  funds 
of  the  bank  and  defraud  the  depositors,  the 
erasures  and  mutilations  of  the  Ixtoks  which 
transpired  In  1888,  followed  by  a  change  in 


the  plan  of  making  charges  ag.ilnst  Clements 
through  false  names  (but  of  correct  amounts), 
depending  upon  keys  mutually  adopted  for  that 
purpose,  such  evidence  of  changes  and  false 
entries  was  proper  and  competent  for  two 
reasons:  First,  upon  the  issue  of  the  antici- 
pated insolvency  of  the  bank,  for  tills  evi- 
dence would  tend  to  show  an  unlawful  deple- 
tion of  its  funds,  and  was  calculated  to  bring 
the  knowledge  of  insolvency  directly  to  the  de- 
fendant; second,  it  would  tend  also  to  establish 
the  illegal  Intention  of  the  defendant  in  mak- 
ing the  sham  dissolution  to  cover  up  his  sub- 
sequent connection  with  the  bank. 

Prom  the  examination  we  have  given  the 
whole  evidence  in  this  case,  we  must  say. 
as  a  preliminary  consideration  to  tbe  essen- 
tial necessity  of  corroboration  of  Todd's  testi- 
mony, that  his  evidence,  were  It  unlmpeach- 
ed  by  bis  legal  position  In  tbe  case  as 
an  accomplice  and  the  confession  by  him  of 
equal  participation  in  tbe  guilt  of  the  de- 
fendant, embraces  every  essential  element  of 
the  crime  charged.  But  Todd's  testimony  la 
not  alone  sufficient  to  convict  the  defendant. 
It  is  a  wise  and  wholesome  provision  of  our 
statute  that  "a  conviction  cannot  be  bad  up- 
on the  testimony  of  an  accomplice,  unless  be 
is  corroborated  by  sucb  other  evidence  as 
tends  to  convict  the  defendant  of  the  com- 
mission of  tbe  ofCense,  and  tbe  corroboration 
Is  not  sufficient  if  it  merely  shows  the  com- 
mission of  tbe  offense  or  tbe  circumstances 
thereof."  Gen.  St  18&1,  i  5767.  While  the 
corroborating  evidence  must  be  such  as  tends 
to  show  some  connection  by  defendant  with 
the  criminal  acts  complained  of,  yet  all  the 
guilty  elements  of  the  crime  testified  to  by 
the  accomplice-  need  not  be  supported  by 
corroborative  evidence.  We  think  no  court 
has  gone  to  this  extent  under,  a  statute  sim- 
ilar to  our  own.  This  court  In  a  very  well 
considered  case  gave  an  interpretation  to  this 
statute  which  we  think  reasonable,  and 
should  be  followed,  unless  it  is  concluded 
wise  to  dispense  with  tbe  assistance  of  ac- 
complice evidence  In  any  case.  It  was  held 
in  State  v.  Lawlor,  28  Minn.  21C,  224,  9  N. 
W.  698,  702,  that:  "A  reasonable  construc- 
tion of  the  statute  does  not  require  a  case 
to  be  made  out  against  tbe  prisoner  sufficient 
for  bis  conviction  before  the  testimony  of  an 
accomplice  can  be  considered,  for  that  would 
make  it  available  only  when  Its  necessity  did 
not  exist  Neither  do  the  terms  used  require 
such  an  Interpretation.  The  corroborating 
evidence  must,  independently  of  the  testi- 
mony of  the  accomplice,  tend  in  some  degree 
to  establish  the  guilt  of  the  accused,  but 
need  not  be  sufficiently  weighty  or  full,  as, 
standing  alone,  to  justify  a  conviction,"— cit- 
ing Peeple  v.  Ames.  39  Cal.  403;  Montgomery 
V.  State,  40  Ala.  684;  Graft  v.  State,  3  Kan. 
450;  People  v.  Elliott,  106  N.  T.  288.  12  N. 
E.  602.  The  question  of  the  sufficiency  of 
the  corroborative  evidence  In  this  case  i» 
the  most  serious  issue  involved  on  this  ap- 
peal, and  has  required  and  received  from  uf 
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a  careful  scrntlny  of  the  whole  record.  We 
will  not  attempt  an  exhaustive  review  of  the 
various  features  of  the  evidence  which,  Inde- 
pendently of  the  testimony  of  Todd,  confirm 
his  statements  of  defendant's  crimUial  acts; 
but  we  deem  It  our  duty  to  call  attention  to 
sufficient  matters  of  corroboration  of  the  story 
of  Todd,  if  to  be  found  In  the  record,  to  satisfy 
the  requirements  of  the  statute.  The  testi- 
mony of  Henry  Grattan,  who  was  a  book- 
keepjr  In  the  banlt  during  the  year  1888,  t;i 
the  effect  that  some  three  months  of  thnt 
time  he  wns  absent  from  Praston;  that  r.ii 
his  return  he  discovered  in  the  bank  Journals 
numerous  instances  where  defendant's  name 
had  been  erased  by  chemicals,  and  Todd'r. 
name  had  been  luserte^  In  place  thereof,  as 
well  as  indications  of  changes  in  other  ro- 
Ptjects,  which  he  was  able  to  point  out  on  th? 
trial;  that  he  saw  many  times  afterwards  thf 
defendant  handling  and  examining  the  books 
—is  corroborative  of  Todd's  evidence.  Era- 
sures and  changes  of  entries  In  regular  book:- 
of  a  bank  would  not  be  probably  made  for  any 
honest  purpose.  Such  an  extended  number 
of  changes  as  he  thus  indicated  would  tend  to 
show  a  system  and  evident  purpose  of  fraud, 
and  the  fact  that  the  person  who  was  In- 
terested in  such  changes  continued  to  In- 
spect the  books  would  have  a  strong  tenden- 
cy to  show  his  Intimate  knowledge  of  the 
same.  This  testimony  also  tended  to  show 
a  withdrawal  of  a  large  and  unusual  sum  of 
money  In  the  aggregate,  which  had  a  direct 
influence  towards  the  Insolvency  of  the  bank, 
and  the  subsequent  conditions  which  led  to 
Its  collapse.  According  to  the  books  the  con- 
dition of  the  bank  never  changed  for  the 
better,  and  continued  to  grow  worse  from 
evil  beginnings  until  at  the  time  of  the  fail- 
ure over  $70,000  had  been  taken  from  the 
overconfident  people  of  Preston  and  vicinity; 
and  If,  as  It  seems  to  us  clear,  the  mutila- 
tions and  erasures  were  competent  evidence, 
the  connection  of  this  proof  by  a  disinterest- 
ed person,  outside  of  the  evidence  of  Todd, 
who  mutilated  the  same,  would  seem  to  fur- 
nish an  essential  corroboration  to  the  alleged 
guilt  of  defendant  of  reasonable  probative 
force  to  entitle  It  to  value  in  that  respect, 
particularly  as  no  explanations  of  the  mutila- 
tions were  given,  nor  has  the  bookkeeping  of 
Todd  been  attacked  In  other  respects  than 
by  the  fact  of  such  changes,  and  that  he  was 
a  confessed  criminal.  Defendant  was  his 
partner  for  years,  had  access  to  the  books 
during  the  whole  time;  and.  while  It  Is  neces- 
sary to  find  evidence,  beyond  the  explanation 
of  the  facts  given  by  Todd,  to  convict  the  ac- 
cused, when  that  connection  was  disclosed 
the  Jury  had  the  right  to  apply  the  usual  rules 
as  In  other  cases  In  weighing  the  testimony 
and,  taking  It  all  together,  determining  its 
value.  It  appears  also  very  shigular  that  a 
dissolution  of  a  banking  firm  that  was  tai- 
solvent.  If  such  dissolution  were  an  honest 
transaction,  where  both  partners  were  legally 
liable,  sboidd  have  been  terminated  as  quiet- 


ly fas  this,  where  the  benefit  of  the  dissolu- 
tion was  all  on  one  side.  We  think  this 
fact  is  of  some  corroborative  force  as  to  tlie 
question  of  the  genuineness  of  the  dissolution, 
which  It  would  seemingly  be  In  the  Interest 
of  defendant  to  have  made  public  as  soon  as 
possible. 

In  the  evidence  of  Todd  he  stated  that  at 
Clements'  request  (to  carry  out  the  criminal 
designs  of  both)  be  hid  all  -connection  of  the 
defendant's  name  with  the  business  transac- 
tions of  the  bank  in  defendant's  withdrawal 
of  its  moneys.  To  do  this  he  had  destroyed 
a  large  number  of  drafts,  through  which 
means  he  had  turned  over  funds  from  time 
to  time  to  defendant.  Most  of  these  drafts 
were  destroyed  by  Todd  at  defendant's  re- 
quest; but  quite  a  number,  previous  to  the 
so-called  dissolution,  and  one  subsequent 
thereto,  were  overlooked,  and  were  found 
and  produced  In  evidence,  with  CSements'  In- 
dorsement, proved  outside  of  Todd,  thereon. 
Most,  If  not  all,  of  them  were  for  the 
amounts  and  of  the  times  when  Clements' 
name  bad  been  erased  with  the  aid  of  chem- 
icals upon  the  bank  journals.  In  connection 
with  Grattan's  evidence  we  think  this  Is  very 
convincing  evidence  of  the  fact  that  Clem- 
ents received  this  money,  and  we  cannot 
Imagine  any  good  purpose  why  he  should 
have  been  willing  that  the  evidence  of  such 
receipt  of  money  by  him  should  be  hidden  by 
fraudulent  entries  on  the  books,  or  that  the 
drafts  should  be  destroyed;  but  those  which 
still  remained  were  certainly  evidence  of  de- 
fendant's abstractions,  and  did  not  depend  up- 
on Todd's  veracity  for  their  accusing  weight 
and  effect.  Again,  while  defendant  visited  the 
bank  at  intervals  before  the  dissolution  agree- 
ment of  1894,  It  is  claimed  that  after  this, 
under  the  theory  of  the  prosecution,  defend- 
ant purposely  remained  away  from  Preston 
to  give  color  and  effect  to  the  alleged  sham 
dissolution.  During  this  time  Todd  states  thnt 
he  repeatedly  carried  the  funds  of  the  bank  to 
La  Crosse,  and  delivered  them  to  defendant,  to 
the  extent  of  $10,000  In  the  aggregate,  and 
that  the  Saturday  when  the  bank  closed  he 
carried  the  last  dollar  of  the  bank's  money 
(about  $200)  to  La  Crosse,  and  gave  the  same  to 
defendant.  The  wife  of  defendant  claims  to 
have  been  present  at  an  interview  between  Todd 
and  her  husband  at  this  time,  and  her  account 
of  the  same  at  the  trial  differs  radically  from 
that  of  Todd.  She  states  that  Todd  had  vis- 
ited her  husband  several  times  after  the  dis- 
solution. Why  he  should  have  visited  htm, 
what  his  purpose  could  have  been  In  doing  so, 
are  matters  of  inference,  but  certainly  tend 
to  show  a  continued  confidential  relation  be- 
tween defendant  and  Todd  reconcilable  with 
Todd's  theory,  although  not  of  the  most  con- 
vincing weight,  hut  tending,  in  some  degree, 
to  support  the  claim  of  the  prosecution  In 
that  respect.  She  states  that  at  the  last  inter- 
view Todd  wanted  money  from  Clements  to 
tide  over  the  affairs  of  the  bank  and  keep  it 
running,  that  he  stated  he  could  run  It  no 
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longer  without  help,  and  that  Clements  toI<' 
him  to  "go  back  and  face  the  people  he  bad 
i-obbed."  Todd'B  account  of  the  interview  is 
that  he  wanted  money,  that  Clements  declin- 
ed to  give  It  to  him,  and  told  htm  "to  go  back 
and  face  the  people,"  without  intimating  that 
he  or  both  had  robbed  anybody.  There  la  no 
other  place  in  the  whole  record  where  any 
Indignation  on  the  part  of  defendant  towards 
Todd  Is  exhibited,  although  the  Insolvency  of 
the  bank  seemingly  must  have  been  known 
to  defendant  before  the  dissolution  of  1894, 
when  he  was  actively  participating  in  the 
conduct  of  its  business.  Again,  two  other 
unlmpeached  witnesses  also  testified  that  de- 
fendant made  statements  to  each  at  differ- 
ent times  after  the  dissolution  agreement,  but 
before  the  Mack  deposit,  that  be  was  still 
connected  with  the  bank.  To  one  of  them  he 
said  that  he  was  "behind  it."  If  such  dissolu- 
tion agreement  was  real,  and  meant  to  be  in 
fact  what  it  purported  to  be  on  its  face,  this 
was  a  most  remarkable  admission,  for  In  a 
slip  of  the  tongue,  or  in  an  unguarded  mo- 
ment the  guilty  mind,  oppressed  by  its  bur- 
den of  suppressing  the  truth,  disclosed  a  fact 
which  prudence  would  have  withheld,  and 
in  "its  web  of  snares  strangled  its  own  In- 
tent" We  conclude  that  we  have  pursued 
the  subject  of  Todd's  corroboration  far 
enough  to  show  that  in  this  case  the  convic- 
tion does  not  rest  solely  upon  the  testimony 
of  an  accomplice,  but  has  that  support  which, 
under  our  statute,  as  construed  by  this  court 
made  the  weight  of  the  whole  evidence  a 
question  for  the  Jury,  and  forbids  us  to  dis- 
turb the  verdict  on  that  ground. 

Complaint  is  made  of  the  charge  of  the 
court  with  respect  to  its  definition  of  insol- 
vency. Such  Instructions  embraced  in  the 
charge  an  abstract  proposition  of  law,  but 
under  any  definition  required  in  commercial 
or  criminal  cases,  we  think  the  charge  of  the 
learned  trial  court  was  <ufiiciently  favorable  to 
the  defendant  in  this  respect  The  trial  court 
defining  Intolvency,  said  that  the  term  "meant 
inability  to  meet  liabilities  in  the  usual  course 
of  business."  To  this  statement  exception  was 
taken.  This  is  the  exact  definition  given  by 
this  court  under  the  insolvency  law  of  this 
state.  Daniels  v.  Palmer,  35  Minn.  847,  29  N. 
W.  162.  This  may,  as  an  abstract  definition, 
be  too  broad  in  Its  application  to  such  insol- 
vency as  would  fasten  guilty  knowledge  upon 
the  defendant  in  receiving  tbe  deposit  of  Mrs. 
Mack,  but  it  was  merely  inU'oductory  to  the 
further  full  and  complete  statement  of  tbe 
court  In  its  charge  upon  this  subject,  and  in 
immediate  connection  therewith,  as  follows: 
"If  tbe  assets  of  a  banking  firm  and  of  the 
individual  members  thereof  are  Insufficient 
in  value  to  pay  tbe  debts  of  such  firm,  then 
such  firm  is  insolvent  A  bank  or  banking 
firm  is  8<rivent  within  tbe  meaning  of  the 
statute,  when  It  and  its  several  members 
possess  sufficient  assets  of  sufficient  value  to 
pay  within  a  reasonable  time  all  Its  liabil- 
ities through  its  own  agencies,  and  Is  insol- 


vent when  it  and  its  individual  members  do 
not  possess  assets  of  such  value."  Under 
any  view  of  the  test  of  insolvency  and  thU 
definition  of  its  meaning,  under  the  evidence, 
the  jury  could  not  taking  tbe  whole  charge 
together,  have  been  misled  to  the  prejudice 
of  defendant  and  was  as  favorable  to  th 
accused  as  could  be  required  under  any  rule 
and,  in  view  of  the  whole  record,  and  the  en- 
tire charge,  which  was  exceedingly  clear  an<' 
lm{>artlal,  we  do  not  see  any  merit  in  this  ex- 
ception. 

Other  assignments  of  error  have  been  care- 
fully considered,  but  are  not  found  to  be 
of  sufficient  merit  to  require  specifl<:  notice. 
Tbe  order  appealed  from  is  affirmed. 


STATE  V.  OLEMBXTS. 
(Supreme  Court  of  Minnesota.    Feb.  13,  1901.) 

FALSB  PRBTSNSES— INDICTMENT- 
SUFFICIENCY. 

1.  An  indictment  is  not  insufflcient  by  rensoii 
of  any  impcitectlon  iu  matter  of  form,  which 
does  not  tend  to  prejudice  the  sabstantial  rights 
of  the  accused,  but  the  specific  facta  constitut- 
ing the  elements  of  the  crime  diarged  must  W 
set  forth  with  reasonable  certainty  to  infonu 
the  defendant  of  the  nature  of  his  offense,  which 
is  bis  constitutional  right  of  which  he  cannot 
be  deprived. 

2.  An  allegation  in  an  indictment  for  obtain- 
ing property— as  bank  deposits — upon  the  rep- 
resentation that  the  accnsed  "was  engaged  in 
conducting  a  usual,  lawful,  and  legitimate  pri- 
vate banking  business,"  traversed  by  the  alle- 
Kntion  tliat  he  "was  not  engaged  in  or  conduct- 
ing a  usual,  lawful,  or  legitimate  private  bank- 
ing business,"  is  instifficient  to  charge  the  crime 
of  larceny,  under  subdivision  1,  {  6709,  Gen. 
St.  1894,  since  it  fails  to  allege  facts  showing 
In  what  respect  such  bank  was  not  legitimately 
conducted,  and  involves  in  the  issue  presente<l 
for  trial  an  open  question  of  opinion  depending 
npon  inference  and  conjecture  as  to  wnat  the 
criminal  acts  really  are. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Houston  coun- 
ty; Nathan  Kingsiey,  .Tudge. 

Joseph  B.  Clements  was  convicted  of  grand 
larceny.  From  an  order  denying  a  new  trial, 
he  appeals.    Reversed. 

Losey  &  Woodward  and  Webber  &  Lees, 
for  appellant.  W.  B.  Dongiaa,  Atty.  Gen., 
John  W.  Hopp,  L.  L.  Brown,  and  S.  H.  Som- 
sen,  for  the  State. 

LOVELY,  J.  Defendant  was  convicted  of 
grand  larceny  in  the  first  degree,  under  subdi- 
vision 1  of  section  6709,  Gen.  St  1894,  which 
embodies  in  the  Penal  Code  of  this  state  the 
elements  of  the  crime  commonly  designated  as 
"obtaining  property  under  false  pretences." 
Defendant  moved  for  a  new  trial.  This  motion 
was  denied,  from  which  order  he  appeals,  as- 
signing numerous  errors,  all  of  which  have 
been  considered  in  a  careful  ezamioation  of  the 
entire  record;  but  upon  tbe  view  which  we 
have  taken  of  this  case,  we  do  not  consider 
it  necessary  to  dispose  of  any  other  questloB 
than  the  sufficiency  of  the  Indictment  to  state 
a  public  offense,  which,  to  nur  ndnda.  if  de- 
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clslve  of  this  appeal.  The  material  portions 
of  the  criminal  pleading  under  review  are  as 
follows:  "Defendant  did  then  and  there 
falsely  represent  and  pretend  to  one  Asle 
Oleson  that  he,  the  said  Joseph  R.  Qements, 
\rlth  one  Julia  F.  Greenleaf  and  one  Maurice 
R.  Todd,  were  engaged  In  and  conducting  a 
usual,  lawful,  and  legitimate  private  banking 
business  as  co-partners  under  the  style  and 
name  of  the  Fillmore  County  Bank,  and  as 
such  bankers  were  receiving  money  or  de- 
posits in  such  bank  to  be  paid  on  request 
That,  relying  upon  such  representations  of 
the  said  Joseph  R.  Clements,  and  believing 
them  to  be  true,  and  by  reason  thereof,  he, 
the  said  Asle  Oleson,  deposited  In  the  hands 
of  said  Joseph  R.  Clements,  as  such  co-part- 
ner and  banker,  •  •  •  the  sum  of  $1,500. 
That  in  fact  and  in  truth  the  said  Joseph  R. 
Olementg,  Julia  F.  Oreenleaf,  and  Maurice  R. 
Todd,  or  either  of  them,  at  the  time  and  place 
aforesaid,  were  not,  and  the  said  Joseph  R. 
Clements  was  not  engaged  In  or  conducting 
a  usual,  lawful,  or  legitimate  private  bank- 
ing business,  •  •  •  but  were  then  and 
there  conducting  and  receiving  money,  of 
divers  persons  with  whom  they  dealt  includ- 
ing the  said  Asle  Oleson,  and  did  then  and 
there  actually  take  and  receive  the  said  mon- 
ey from  the  said  Asle  Oleson  •  •  •  with 
the  purpose  and  intent  of  appropriating  the 
same  to  their  own  use," — with  other  aver- 
ments showing  the  guilty  knowledge  or  sci- 
enter of  the  defendant  in  the  reception  of  the 
prosecutor's  money  intending  to  convert  the 
same  to  his  own  use.  It  Is  essential  In  a  prose- 
cution of  this  character  that  there  should  be  a 
sufficiently  explicit  charge  of  the  facts  consti- 
tuting the  false  pretenses,  as  well  as  an  aver- 
ment showing  that  such  alleged  pretenses  were 
untrue.  This  is  elementary,  and  goes  upon 
statement  The  particular  objection  to  this 
indictment  Is  that  the  charges  bf  guilt  are  not 
essential  averments  of  facts  showing  the 
false  pretense,  nor  of  tangible  form,  but  rath- 
er of  conclusions  or  inferences  to  be  drawn 
from  essential  facts  not  pleaded.  Undoubtedly, 
the  statement  that  a  person  Is  condnctlng  a 
t>ank.  If  UBtme,  wo  aid  be  a  false  pretense,  and 
such  allegation.  In  connection  with  the  aver- 
ment that  he  was  conducting  such  bank  in  "a 
usual,  lawful,  and  legitimate"  way,  might  In 
that  connection  be  treated  as  descriptive,— or.  In 
other  words,  that  this  allegation  of  the  pretens- 
es npon  which  the  prosecctor's  money  was  ob- 
tained was  to  the  effect  that  defendant  was 
conducting  a  private  banking  business;  but 
In  the  essential  denial  of  the  truth  of  the  pre- 
tenses or  the  allegation  of  the  crime  the  dis- 
tinctive qualification  that  defendant  was  "not 
condnctlng  a  usual,  lawful,  and  legitimate 
banking  business"  extends  the  scope  of  the  in- 
quiry at  the  trial  to  the  examination  of  any 
fact  which  might  not  be  legitimate  or  lawful, 
and  Involves  with  reference  thereto  a  decisive 
and  controlling  element  of  opinion  as  to  the 
nature  and  character  of  unlawful  acts  not 
•pedflcally  pleaded.    It  might  well  be  that  an 


allegation  that  defendant  was  the  owner  of  or 
conducting  a  bank,  or  engaged  in  the  banking 
business,  would  warrant  the  introduction  of 
evidence  to  show  a  false  representation  sus- 
ceptible of  proof  as  to  the  actual  existence 
of  such  bank;  or  had  the  Indictment  contain- 
ed a  statement  that  defendant  represented 
that  the  bank  was  solvent  which,  being  prop- 
erly traversed,  the  proof  of  the  fraud  per- 
petrated might  be  tangible  upon  the  Issue  to 
which  such  proof  might  be  properly  directed. 
But  by  the  qualifications  In  the  averment  of 
the  false  pretense  in  this  indictment  that  the 
bank  was  not  conducted  In  a  "usual,  lawful, 
and  legitimate"  way  the  question  of  defend- 
ant's guilt  was  wholly  unlimited  to  the  real 
facts  constituting  his  crime;  In  short,  express- 
ed a  legal  conclusion  resting  upon  opinion  as 
to  the  character  of  the  bank,  and  the  nature 
of  any  doulitful  acts  conducted  there.  De- 
fendant at  least  was  entitled  to  know  in  what 
respect  tlie  indicting  power  arraigned  him  for 
his  suspected  illegitimatft  actions  In  the  con- 
duct of  his  business,  for  the  existence  of  the 
bank  is  admitted  by  the  Indictment  While  It 
Is  true  that  no  indictment  Is  insufficient  by 
reason  of  a  defect  or  imperfection  in  matter 
of  form  which  does  not  tend  to  prejudice 
the  rights  of  the  accused  party  upon  the  mer- 
its (Gen.  St  1894,  S§  7241,  7247,  724^,  yet 
as  held  by  this  court  (Start,  O.  J.),  "these 
provisions  were  not  Intended  to  encourage 
laxity  in  criminal  pleading  In  matter  of  sub- 
stance, but  simply  to  cure  a  disease  of  the 
law  resulting  from  the  overnicety  of  courts 
and  their  lack  of  practical  sense  In  giving 
effect  to  formal  detects  In  indictments.  The 
statute  dispenses  with  mere  formality  and 
technicality,  but  the  requirement  that  the  In- 
dictment must  be  direct  and  certain  as  re- 
gards the  offense,  and  the  particular  circum- 
stances thereof.  Is  Imperative."  State  v. 
Howard,  66  Minn.  312.  68  N.  W.  1096,  34  L. 
R.  A.  178.  The  rule  that  the  charge  must 
be  laid  positively,  and  not  Inferentlally  by 
way  of  recital  merely,  or  argumentatlvely,  Is 
not  abrogated  by  the  statute.  State  v.  Cody, 
65  Minn.  121,  67  N.  W.  798.  The  objection 
we  have  noted  is  of  the  most  substantial 
character,  and.  If  this  Indictment  could  be 
sustained  for  the  purpose  of  admitting  proof 
of  the  character  introduced  to  support  the 
prosecution  at  the  trial,  it  well  Illustrates  the 
necessity  of  the  application  of  the  rules  of 
criminal  pleading  stated  above.  The  very 
safeguards  which  the  legislature  has  attempt- 
ed to  throw  around  the  pet^le  in  dealing  with 
their  banks  might  be  affected  to  the  great 
detriment  of  public  justice.  Evidence  in  this 
case  went  back  10  years  before  the  pretens- 
es were  alleged  to  have  been  made  to  show 
that  a  criminal  scheme  to  wreck  the  bank 
was  entered  Into  by  two  of  Its  partners,  as 
described  more  fully  In  the  case  of  Utley 
V.  Clements  (Minn.)  81  N.  W.  739,  and  tend- 
ed to  show  that  the  bank  was  Insolvent, 
and  known  to  be  such,  when  Alse  Oleson  de- 
I  posited   his  money;    but  during  all  of  thesb 
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yean,  In  every  respect  In  wUcb  It  had  been 
ttae  purpose  of  the  legislature  to  protect  the 
depositors  in  private  or  public  banks,  the  con- 
cern organized  as  the  Fillmore  County  Bank 
was  doing  business  In  a  regular  banking  way, 
receiving  deposits,  discounting  notes,  sell- 
ing exchange,  and  conducted  by  its  known 
partners,  apparently,  at  least,  in  all  respects 
as  a  lawful  banking  business.  A  criminal 
conspiracy,  under  subdivision  4,  !  6123,  Oen. 
St.  18&1,  or  a  charge  of  receiving  deposits 
when  insolvent  (section  6763,  Id.),  might  have 
been  sustained  in  such  a  case  upon  proper 
averments,  while  in  such  prosecutions  the  crim- 
inal acts  of  the  partners  of  the  Fillmore 
County  Bank  may  well  have  estopped  them 
from  denying  that  they  were  conducting  a 
bank;  but  it  is  not  easy  to  see  how  they  could 
be  held  penally  liable  for  acts  of  that  character 
which  could  only  be  committed  in  the  business 
of  banking  upon  the  floating  and  uncertain 
averment  that  they  were  not  conducting  "a 
usual,  lawful  and  .legitimate  business."  If 
the  latter  allegation  has  any  force,  a  convic- 
tion under  It  might  bar  prosecution  of  the 
more  specific  charges  referred  to  above,  and 
defeat  the  same.  State  v.  Wllss,  26  Minn. 
381,  4  N.  W.  615.  It  Is  to  be  regretted  that 
private  hanking  institutions  are  not  made 
subject  to  the  same  scrutiny  and  examination 
ns  chartered  banks,  for  during  any  of  the 
many  years  of  dishonesty  and  defalcation  by 
which  the  confidence  of  the  people  trusting 
this  fraudulent  concern  was  abused  an  exam- 
ination of  its  affairs  by  the  public  ofBoinls 
would  have  terminated  Its  career  of  crime, 
and  put  an  end  to  its  nefarious  practices. 
Yet  upon  grounds  of  reasonable  public  policy 
we  should  be  loth  to  give  up  any  protection 
which  the  statutes  afCord,  nor  can  we  so  in- 
terpret the  law  as  to  deprive  the  citizen  ac- 
cused of  crime  of  his  constitutional  right  to  be 
Informed  of  the  nature  and  cause  of  the  accu- 
sation against  him,  the  omissicMi  of  which 
constitutes  the  particular  defect  in  the  allega- 
tions defining  the  charge  against  the  defend- 
ant In  this  particular  indictment.  It  is  or- 
dered that  the  conviction  be  set  aside,  and, 
unless,  in  its  discretion,  the  trial  court  directs 
a  resubmission  of  this  cause  to  another  grand 
jnry,  that  the  prisoner  be  discharged. 


RAUMA  T.  I/AMONT  et  al. 
(Supreme  Court  of  Minnesota.    Feb.  18,  1901.) 

ASSAULT— FALSE  IMPRISONMENT— BVIDBNCB 

—PUNITIVE  DAMAGES. 

1.  In  a  civil  action  for  an  assault  and  false  im- 
prisonment, evidence  considered,  and  held,  that 
upon  the  issues  properly  submitted  to  the  jury 
it  sustains  the  verdict  against  one  defendant  for 
assault,  and  for  false  imprisonment  against  Ixith. 

2.  That  the  trial  court  properly  submitted 
to  the  jury  the  question  whether  the  plaintiff 
was  entitled  to  punitive  damages,  which,  un- 
der the  evidence,  was  involved  as  an  issue  in 
the  cnsc. 

3.  That  the  verdicts  against  one  of  the  de- 
fendants, for  an  assault  and  false  imprison- 


ment, for  (450,  and  against  the  other,  in  aid- 
ing and  abetting  in  the  illegal  arrest  and  im- 
proper use  of  force  in  the  false  imprisoatnent, 
for  $350,  were  not  so  excessive  as  to  indicate 
passion  and  prejudice  by  the  jury. 
(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  St.  Louis  coun- 
ty;  William  A.  C^nt.  Judge. 

Action  by  Abram  Rauma  against  John  D. 
Lamont  and  John  A.  Healy.  Verdict  for 
plaintiff,  and  from  an  order  denying  a  new 
trial  defendants  appeal.    Affirmed. 

Fryberger  &  Johanson,  for  appellanta. 
John  Jenswold,  Jr.,  for  respondeat 

LOVELY,  J.  This  action  was  brought  by 
the  father  of  a  minor  In  bis  son's  behalf,  un- 
der section  5164,  Gen.  St  1894,  to  recover  up- 
on two  separate  causes  of  action:  First,  for 
an  assault  and  battery;  second,  for  false 
imprisonment.  The  action  arises  out  of  tbe 
facts  detailed  in  the  case  of  Rauma  v.  Bailey 
(Minn.)  83  N.  W.  191.  Plaintiff  had  a  verdict 
against  defendants,  and  from  a  motion  by 
both  for  a  new  trial,  which  was  denied,  tlieir 
appeal  brings  the  evidence,  upon  a  settled 
case,  into  this  court  for  review.  To  under- 
stand the  issues  accurately,  it  la  necessary  to 
state  the  facts  leading  to  the  assault  and  ar- 
rest of  the  minor  son,  John  Rauma,  which 
cannot  be  set  forth  with  greater  clearness 
than  Is  stated  In  the  opinion  of  Justice 
Brown  in  the  case  of  Rauma  v.  Bailey,  supra, 
from  which  it  is  best  to  quote:  "Some  time 
in  the  year  1808,  defendant  Bailey,  as  agent 
of  the  owner,  leased  a  tract  of  land  to  plain- 
tiff upon  which  to  erect  or  move  a  building 
to  be  occupied  as  a  residence.  Plaintiff 
agreed  to  pay  as  rent  therefor  the  sum  ol 
one  dollar  per  month.  He  failed  to  pay  the 
rent,  was  some  four  months  in  default  in  De- 
cember, 1S98,  and  notice  to  quit  was  served 
upon  him.  He  refused  to  vacate  the  proper- 
ty, and  in  March,  1899,  Bailey  commenced 
proceedings  in  forcible  entry  and  detainer 
against  him  before  a  Justice  of  the  peace, 
and  recovered  Judgment  for  the  restitution 
of  the  premises.  Plaintiff's  name  Is  Abram 
Rauma,  but  In  such  proceedings  he  was 
named  as  Andrew  Rome.  Subsequently  to 
the  entry  of  the  Judgment,  a  writ  of  restitu- 
tion directed  against  Andrew  Rome  was  duly 
issued,  and  delivered  to  defendant  Healy,  a 
constable,  for  service.  •  *  *  Healy,  ac- 
companied by  defendant  Lament  who  was 
acting  for  Bailey,  proceeded  to  the  premises, 
and  forcibly  ejected  plaintiff,  removing  bis 
goods  and  chattels  Into  the  street"  In  this 
action  In  behalf  of  the  son  it  appears  by  the 
settled  case  in  support  of  the  verdict  against 
defendants  that  at  the  time  Healy  and  La- 
mont arrived  at  the  premises  to  execute  the 
writ  the  minor  son  John  was  there.  His  fa- 
ther, who  worked  nights  and  slept  days,  waa 
in  be6.  The  defendant  Healy  spoke  to  John 
at  the  door,  asking  if  they  were  going  to 
move,  to  which  he  replied  that  they  did  not 
know  what  they  would  do.    Defendant  Hea- 
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Ix  then  went  Into  the  bouse,  and  commenced 
to  remove  the  household  etFecta  therefrom. 
He  took  bold  of  a  water  barrel  standing  near 
the  door.  John,  standing  In  the  doorway, 
seized  the  barrel  with  both  hands,  and  told 
Healy  not  to  take  It  out  Into  the  mud,  say- 
ing that  they  wanted  to  get  a  place  flrst 
Healy  then  took  bold  of  John,  forcibly  pulled 
bim  outside  the  door,  and,  after  getting  blm 
upon  the  sidewalk,  told  him  to  come  with 
bim.  Healy  then  pulled  out  a  reyolver,  and 
pointed  it  at  John,  using  some  profane  lan- 
guage as  be  did  so,  holding  him  by  the  arm 
with  one  hand,  while  pointing  the  revolver 
with  the  other  at  bis  breast.  Defendant  La- 
mont  was  standing  by,  looking  at  the  proceed- 
ings. It  does  not  appear  that  John  assault- 
eil  Healy,  or  made  any  attempt  at  personal 
violence  further  than  intcrfarlng  with  his  at- 
tempt to  selsse  the  water  barrel.  He  knew 
that  Healy  was  a  constable,  and  that  he  was 
there  to  remove  the  contents  of  the  building 
under  a  claim  of  right  to  do  so.  Afterwards 
Healy  told  the  boy  that  he  was  going  to  take 
bim  to  Jail,  and  John  went  along  with  bim 
without  resistance.  Healy  then  put  up  bis 
revolver,  and,  in  company  with  Lamont,  each 
walking  on  one  side  of  the  boy,  took  him  to 
the  jail,  a  quarter  of  a  mile  away.  The  de- 
fendants put  the  t)oy  in  jail,  and  locked  the 
door.  This  jail  or  lockup  was  a  very  small 
room,  six  by  nine  feet  in  dimensions,  contain- 
ing a  bed,  some  hay.  and  a  quantity  of  filthy 
rags.  Defendants  then  returned  to  the  house, 
and  completed  their  work  of  removing  the 
contents.  After  2%  hours,  dsfenriants  releas- 
ed .Tohn  from  confinement.  The  jury  found 
si'pnrate  verdicts  In  favor  of  plaintiff  against 
I  loaly  for  |4oO  and  against  Lament  for  $3.">0. 
While  the  facts,  as  thus  stated,  were  contest- 
ed at  the  trial,  yet  we  are  required,  in  sup- 
port of  the  verdict,  to  adopt  the  conclusions 
above  set  forth.  It  will  be  seen  by  reference 
to  the  case  of  Rauma  v.  Bailey,  supra,  that 
the  suit  in  the  forcible  entry  and  detainer  ac- 
tion was  commenced  and  carried  on  against 
Andrew  Rome,  and  the  writ  of  restitution 
was  Issued  against  the  father  In  that  name. 
In  this  action  it  was  left  to  the  Jury  to  de- 
termine whether  the  tenant  in  possession  of 
the  house  bad  appeared  in  the  action,  the 
jury  being  mstructed  that.  If  he  had,  be  was 
concluded  by  such  appearance,  and  that  the 
constable  was  not  a  trespasser,  but  that  in 
such  case  the  defendant  Healy  would  be 
liable  for  damages  if  the  arrest  and  impris- 
onment of  plaintifl's  son  was  attended  by 
u!>e  of  excessive  force,  or  intimidation  that 
was  unnecessary  or  uncalled  for  under  the 
circumstances,  in  which  case  plaintiff  would 
be  entitled  to  recover  on  account  of  such  un- 
necessary force  and  Intimidation;  and  that, 
if  defendant  Lamont  assisted  in  the  arrest 
and  detenUon  of  the  son,  he  would  also  be 
ilable.  The  Jury  were  further  Instructed  that. 
If  the  injury  to  John  was  wantonly,  willful- 
ly, or  purposely  inflicted,  they  might  award 


compensation  for  the  injury  so  Inflicted,  and 
such  "additional  amount,  called  'punitive'  or 
'exemplary'  damages,  as  would  operate  to 
deter  the  defendant  and  others  from  the 
commission  of  a  like  act  in  the  future." 

The  assignments  of  error  prescut  two  ques- 
tions: First,  upon  the  Instructions  of  the  court 
to  the  effect  that  punitive  damages  might  be 
awarded;  and,  second,  that  the  damages  were 
excessive.  On  both  of  these  contentions  we 
are  unable  to  agree  with  counsel  for  ap- 
pellant. If  the  writ  was  void,— which  was 
a  question  depending  upon  tbe  determina- 
tion of  the  Jury  as  to  whether  the  father 
appeared  In  tbe  forcible  entry  and  detain- 
ei:  suit,— tbe  defendant  Healy  could  not  be 
treated  as  a  trespasser;  but  otherwise,  If  not 
protected  by  the  writ,  when  the  son,  repre- 
senting the  father,  would  be  justified  in 
i-easonable  efforts  to  prevent  their  removal, 
and,  If  Healy's  acts  were  wanton  and  ma- 
licious, punitive  damages  might  be  award- 
ed. So  far  as  the  verdict  against  Healy  is 
concerned,  tbe  jury  might  have  found,  under 
the  Instructions,  that  he  was  a  trespasser, 
and  bis  seizure  of  the  boy  amounted  to  an 
assault;  but  Lamont  took  no  part  in  such 
assault,  and  tbe  court  so  instructed  the  Jury. 
The  latter  would,  however,  be  liable  for'the  ar- 
rest and  imprisonment  of  the  boy  after  he  was 
removed  from  the  building,  if  he  assisted  in 
taking  bim  to  Jail;  and  there  can  be  no  ques- 
tion but  that  tbe  Instructions  of  the  court  that 
be  could  have  punitive  damages,  provided  such 
act  was  malicious  and  wanton,  or  characteriz- 
ed by  unnecessary  force  and  violence,  were 
correct.  We  do  not  think  defendants  were 
prejudiced  by  the  submission  of  the  ques- 
tion of  excessive  force,  unnecessary  vio- 
lence, and  intimidation  in  the  arrest  of  the 
boy  John,  even  conceding  that  Healy  was 
not  a  trespasser.  An  ofilcer,  ia  tbe  execution 
of  process,  has  no  right  to  use  unnecessary 
force  and  violence;  and,  if  he  does  so,  for  such 
wanton  act,  although  he  had  no  particular  mal- 
ice or  ill  will  against  tbe  party  Injured,  he  Is 
liable.  2  Am.  &  Bng.  Enc.  Law  (2d  Bd.)  p. 
847;  JudBon  v.  Reardon,  16  Minn.  431  (Oil. 
387).  Conceding  that  the  acta  of  Healy  were 
justified  up  to  the  pobit  of  putting  the  boy  out 
of  the  house,  the  question  would  still  be  for 
tbe  Jury  whether  his  acts  in  connection  with 
Lamont  in  the  arrest  and  Imprisonment  of 
tbe  boy  were  not  unnecessary,  and  did  not 
exhibit  an  improper  degree  of  force  to  ac- 
complish his  purpose  In  the  service  of  the 
writ  of  restitution.  We  think  there  was 
sufl9cient  evidence  in  this  case  of  such  a 
wanton  disregard  of  the  rights  of  the  boy. 
considering  the  slight  resistance  made  by 
bim  In  taking  bold  of  the  water  barrel,  fol- 
lowed by  his  easy  removal  from  tbe  bouse, 
to  show  that  the  oflicer  had  no  di'tUculty  in 
executing  his  writ,  which  made  It  unneces- 
sary to  Intimidate  blm  by  tbe  nse  of  a  re- 
volver, or  to  Incarcerate  him  in  a  filthy 
jail  for  two  hours  and  a  half.     The  lury 
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may  have  found,  under  the  eyldence,  that 
such  conduct  on  the  part  of  the  officer  was 
characterized  by  such  brutality,  coupled  with 
the  Infamy  of  arrest  and  Imprisonment,  as  to 
warrant  the  conclusion  that  defendants  clear- 
ly exceeded  the  limits  of  necessity  in  exercis- 
ing their  duty  in  that  respect;  and  we  think 
that  it  was  proper  to  submit  this  question 
for  their  determination. 

It  remains  to  be  considered  whether  the  dam- 
ages awarded  were  excessive.  Upon  this  view 
of  the  case,  while  the  damages  are  somewhat 
large,  we  do  not  think  the  verdicts  were  so  ex- 
cessive as  to  exhibit  evidence  of  passion  or  prej- 
udice In  view  of  the  acts  committed  by  defend- 
ants. The  claim  Is  made  that  Healy  had  a 
right,  as  an  officer,  to  arrest  the  plaintifT,  in  or- 
der to  preserve  the  peace,  and  to  prevent  a  riot 
The  evidence  does  not  seem  to  bear  out  this 
claim.  At  all  events,  this  was  a  question  for 
the  Jury.  It  Is  not  a  trivial  matter  to  lock  up 
a  citizen  in  a  dirty  Jail,  and  keep  him  in  con- 
finement for  two  hours  and  a  half;  and,  al- 
though the  social  position  of  the  boy  was 
perhaplt  not  as  exalted  as  that  of  some  oth- 
er citizens,  he  was  still  entitled  to  the  com- 
mon rights  of  humanity,  and  might  well  feel 
the  Indignity  and  injustice  Inflicted  upon 
him  by  being  arrested  without  Just  reason, 
and  subjected  to  odious  confinement  for  a 
considerable  space  of  time  in  a  place  pro- 
vided for  common  criminals,  In  the  presence 
of  his  friends  and  acquaintances;  and  we 
cannot  find  fault  with  the  Jury  in  express- 
ing their  disapproval  of  such  acts,  or  say 
their  estimate  of  the  damages  was  so  large 
as  to  indicate  passion  or  prejudice.  In  the 
case  of  Judson  v.  Reardon,  supra,  plaintiff 
was  unlawfully  arrested  and  locked  up  for 
2^  hours  by  the  order  of  the  chief  of  police 
of  St.  Paul,  for  which  be  recovered  a  ver- 
dict of  $800.  Objection  was  made  that  the 
damages  were  excessive.  The  court,  in  dis- 
posing of  the  case,  says  that  "the  Jury  might 
well  have  Inferred  from  the  evidence  before 
them  that  the  defendant's  sense  of  public 
duty  was  quickened  on  this  occasion  by  per- 
sonal feeling,  and  they  might  well  have  seen 
a  reckless  indifference  to  plaintiff's  feelings, 
and  even  to  his  personal  rights,  in  leaving 
him  thus  locked  up,  *  *  *  which  might 
appear  to  them  to  savor  of  oppression  and 
Abuse  of  power.  Nor  do  we  think  that  Im- 
prisonment for  that  length  of  time  in  the 
dark  and  filthy  cell  that  this  was  proved  to 
be  can  reasonably  be  said  to  be  a  nominal 
detention,  and  hold  that  such  damages  were 
not  excessive."  The  damages  given  in  this 
action  were  less  than  those  sustained  In 
the  case  last  refcired  to,  and,  conceding 
what  the  evidence  tends  to  prove  in  support 
of  the  verdict,  in  view  of  the  Indignities 
offered  to'  the  plaintiff's  son,  the  public  man- 
ner of  his  arrest,  the  apparent  unnecessary 
grounds  therefor,  and  the  shame  and  disgrace 
resulting  therefrom,  we  cannot  hold  that  the 
damages  were  excessive.  The  order  appeal- 
ed from  is  affirmed. 


ESCH  et  al.  v.  WHITE. ' 
(Supreme  Court  of  Minnesota.    Feb.  18,  1901.) 

LAW  OF  THB  CASE— BOND  ON   APPEALr-CON- 
8IDERATI0N   FOB  INDEMNITY  —  MORT- 
OAGEJ-FORBCLOSURB-FLEADING. 

1.  An  order  of  the  district  court,  where  it  has 
jurisdiction  of  the  person  and  the  sabject-mat- 
ter,  is  conclusive,  unless  set  aside  upon  review 
by  the  appellate  court.  If  such  order  is  not 
reviewed,  but  acquiesced  in  by  the  parties,  it  is 
to  be  treated  as  tiie  law  of  that  case  and  final. 

2.  Where  the  district  court  holds  that  an  un- 
dertaking on  appeal  from  the  appointment  of 
a  receiver  is  not  sufficient,  and  requires  an- 
other, of  different  form,  to  discbarge  contempt 
proceedings  against  the  appellant,  such  new 
undertaking  is  a  sufficient  consideration  for  a 
promise  to  indemnify  the  sureties  to  whom 
such  promise  is  made. 

3.  Where,  upon  foreclosure  of  a  mortgage, 
a  receiver  has  been  appointed  to  take  charge  of 
the  property,  whether  the  mortgagor  or  owner 
of  the  property  is  entitled  to  the  rents  and 
profits,  under  the  rule  in  Bank  v.  Cady,  77  N. 
W.  831,  76  Minn.  241,  cannot  be  determined  in 
a  collateral  action,  where  all  the  parties  inter- 
ested are  not  before  the  court,  and  there  has 
been  no  accounting  or  settlement  with  such  re- 
ceiver. 

4.  No  new  facts  are  set  forth  in  the  amended 
answer  that  require  any  modification  or  change 
in  the  rule  laid  down  on  the  former  appeal  of 
this  case.  Ebch  v.  White,  78  N.  W.  1114,  7<J 
Minn.  220. 

6.Eeld,  upon  the  allegation  in  the  amended 
answer  that  plaintiff  was  not  the  real  party  in 
interest,  such  averment  is  a  conclusion  of  law, 
and  insufficient. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Ramsey  coun- 
ty; Cbarles  B.  Otis,  Judge. 

Action  by  Jacob  J.  Each  and  Peter  J. 
Esch  against  William  G.  White.  From  or- 
der sustaining  demurrers  to  the  answer,  de- 
fendant appeals.    Afllrmed. 

W.  G.  White,  in  pro.  per.  Humphrey  Bar- 
ton, for  respondents. 

LOVELY,  J.  This  Is  the  second  appeal 
of  this  action.  When  It  was  here  on  the 
former  hearing  (76  Minn.  220,  78  N.  W.  1114) 
It  was  held  that  defendant  was  liable  to 
plaintiffs  on  a  promise  of  Indemnity  made  to 
secure  their  Justification  as  sureties  to  a  su- 
persedeas undertaking  on  an  appeal  from  an 
order  In  another  action.  On  the  return  of 
the  mandate  to  the  district  court  plaintiffs 
amended  their  complaint  but  in  no  respect 
affecting  the  sufficiency  of  the  cause  of  ac- 
tion, under  the  rule  laid  down  by  this  court 
on  the  former  appeaL  After  the  amended 
complaint  defendant  amended  his  answer, 
setting  forth  an  extended  statement  of  all 
the  facts  upon  which  he  relies  to  establish  his 
defense.  Plaintiff  demurred  on  the  ground  of 
insufficiency  to  state  a  defense.  These  de- 
murrers were  sustained  by  the  trial  court  from 
which  order  defendant  appeals. 

The  pleadings,  as  now  framed,  seemingly 
present  every  question  of  fact  that  obstracta 
the  final  determination  of  this  case  upon  Its 
merits,  and  may  be  snmmarlEed  as  follows: 
Certain  parties  owned  an  apartment  house  In 
St  Paul.  They  had  placed  thereon  a  mort 
'  For  opinion  on  motion  for  rehearing,  nee  8S  N.  W.  TIS. 
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gage  to  the  John  Hancock  Insurance  Ck>in- 
pany  for  $30,000.  Snbsequently  the  owners 
secured  a  further  loan,  and  gave  as  secorlty 
an  absolute  deed  of  the  property  to  the  Farm- 
ers' National  Bank  of  Owatonna,  with  an 
agreement  by  the  bank  to  reconvey  on  payment 
of  the  loan.  Subsequently  such  owners  con- 
ve}-ed  the  property  to  one  C.  W.  Burdlc,  who 
took  possession  and  collected  and  retained  the 
rents.  No  further  payments  were  made  upon 
either  mortgage,  and  the  insurance  company 
and  the  bank  severally  brought  suits  to  fore- 
close their  liens.  Burdlc  was  not,  in  the  first 
Instance,  made  a  party  defendant  to  the  suit 
by  the  bank,  but,  upon  his  own  application, 
was  permitted  to  defend  therein,  and  he  ap- 
peared in  all  subsequent  proceedings;  the  de- 
fendant acting  for  him  as  his  attorney.  Upon 
a  proper  showing,  the  district  court  of  Ram- 
sey county,  where  the  bank  mortgage  was 
being  foreclosed,  appointed  a  receiver  to 
take  possession  of  the  property,  collect  rents, 
stay  waste,  pay  taxes  and  insurance,  and  re- 
port proceedings,  subject  to  the  further  or- 
der of  the  court  Burdlc  appealed  to  this 
court  from  the  order  appointing  such  receiver. 
Plaintiffs  on  this  appeal  executed  a  super- 
sedeas undertaking  in  his  behalf,  as  sureties. 
No  exception  was  made  to  the  sureties  by 
the  bank.  The  defendant  Burdlc  continued 
to  collect  and  appropriate  the  rents  of  the 
apartment  house,  and  an  order  was  obtained 
from  the  district  court  requiring  Burdlc  to 
show  cause  why  he  should  not  be  adjudged 
guilty  of  contempt,  for  not  turning  over  the 
income  of  such  building  to  the  receiver.  Ap- 
plication was  made  to  discharge  such  order. 
The  court  refused  to  grant  this  application, 
but  upon  the  condition  that  a  new  under- 
taking on  the  appeal  should  be  given,  com- 
plying with  the  statute,  and  requiring  the 
appellant  to  abide  and  satisfy  the  Judg- 
ment or  order  of  the  appellate  court,  which 
was  held  to  be  necessary  to  constitute  a 
sufficient  supersedeas,  since  the  first  under- 
taking only  required  the  appellant  on  de- 
feat to  abide  such  Judgment  or  order,  the 
court  Indicated  that  it  would  relieve  Bur- 
dlc from  the  pending  contempt  proceedings. 
Burdlc  consented  to  file  a  new  undertaking 
in  lieu  of  the  former  one,  and  in  furtherance 
of  that  purpose  presented  to  the  court  a  second 
undertaking  on  the  appeal  from  the  order  ap- 
pointing the  receiver,  which  was  in  compliance 
in  all  respects  with  the  statute.  It  is  this  un- 
dertaking that  was  the  subject  of  consideration 
by  this  court  on  the  former  appeal.  The  plain- 
tiffs, at  defendant's  request,  signed  this  under- 
taking as  sureties,  but  the  Bank  of  Owatonna 
excepted.  Plaintiffs  declined  to  further  act 
in  the  matter  or  to  justify,  and  requested  de- 
fendant to  have  their  names  stricken  from  the 
undertaking.  Thereupon  defendant  assured 
plaintiffs  that  if  they  would  continue  to  re- 
main as  sureties  on  the  undertaking,  and 
wonld  Justify,  be  would  guaranty  that  they 
would  be  protected  from  all  liability.  Re- 
lying upon  this  assurance,  the  plaintifFs  ai>- 


peared  before  the  court  and  Justified  In  the 
proper  manner,  and  it  was  for  defendant's 
failure  to  fulfill  this  promise  of  Indemnity  on 
this  second  undertaking  that  this  court  sus- 
tained the  claim  of  the  plaintiffs  on  the  for- 
mer appeal.  Each  v.  White,  76  Minn.  220, 
78  N.  W.  1114.  The  first  undertaking  was 
not  considered  therein.  Upon  the  acceptance  of 
the  second  undertaking,  which  was  ordered  to 
stand  "as  the  undertaking  on  said  appeal  in 
lieu  and  Instead  of  said  former  undertaking," 
the  district  court  discharged  the  order  for  con- 
tempt, and  relieved  Burdlc  therefrom.  Burdlc 
remained  in  possession  of  the  property  and 
continued  to  collect  the  rents.  The  appeal  from 
the  order  appointing  the  receiver  in  the  mean- 
time proceeded  to  a  hearing  in  this  court,  re- 
sulting in  an  afilrmance  thereof.  Bank  v.  Back- 
us, 61  Minn.  48,  66  N.  W.  6.  In  the  meantime 
the  foreclosure  proceedings  under  the  John 
Hancock  Insurance  Company  mortgage  passed 
to  judgment.  No  redemption  was  made  either 
by  Burdlc  or  the  bank,  and  the  right  to  the 
property  became  vested  hi  the  Insurance  com- 
pany,—the  prior  mortgagee.  Burdlc  had  not, 
however,  paid  to  or  accounted  for  any  part  of 
the  Income  of  the  building,  and  the  receiver 
brought  action  against  plaintiffs  on  the  under- 
taking to  recover  the  amount  of  the  rents  and 
profits  80  collected.  Plaintiffs  notified  defend- 
ant of  the  commencement  of  such  suit,  and  re- 
quested him  to  appear  and  defend  In  compliance 
with  his  promise  of  Indemnity.  He  paid  no  at- 
tention to  their  request.  Plaintiffs  then  em- 
ployed counsel  and  defended  such  action  against 
the  bank  In  good  faith,  without  collusion;  but 
Judgment  was  obtained  against  them  for  the 
amount  of  the  rents  held  to  be  due  to  the  re- 
ceiver under  his  trust,  to  the  extent  of  $2,000 
and  over.  Plaintiffs  paid  such  judgment,  and 
brought  this  action  upon  the  alleged  prom- 
ise of  defendant  to  hold  them  harmless; 
and  it  was  the  right  of  plaintiffs,  on  the 
promise  made  by  defendant  to  recover  the 
Indemnity  provided  for  therein,  which  was 
established  on  the  former  appeal.  Esch  v. 
White,  supra.  It  is  now  the  contention  on  this 
appeal:  First,  that  there  was  no  considera- 
tion for  the  agreement  of  defendant  to  indem- 
nify plaintiffs  for  their  Justification  as  sure- 
ties; second,  that  the  action  by  the  receiver 
was  not  maintainable  against  the  plaintiffs; 
third,  that  there  is  a  defect  of  parties  plain- 
tiff, which  is  made  a  specific  and  distinct 
ground  of  defense. 

1.  It  Is  urged,  upon  the  contention  of  de- 
fendant that  the  first  undertaking  signed  by 
plaintiffs  on  the  appeal  from  the  order  ap- 
pointing the  receiver  was  valid  and  etfec-tual 
for  that  purpose,  that  the  holding  of  the 
court  to  the  contrary  was  unsound,  the  sec- 
ond undertaking  being  in  reality  qothing  more 
than  a  duplicate  of  the  first,  and  added  noth- 
ing new  to  the  liability  of  the  plaintiffs, 
for  the  reason  that,  so  far  as  the  plaintiffs 
are  concerned,  they  were  liable  on  the  first 
undertaking  as  fully  as  on  the  second,  and, 
this  being  so,  the  undertaking  upon  which 
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this  snlt.was  brought  Is  supported  by  no  new 
consfderatioii,  since  It  added  nothing  to  the 
responsibility  of  tbe  plaintiffs  to  the  obllga- 
tlou  they  had  already  incuned.  This  conten- 
tion is  more  subtle  than  sensible  or  Just  It 
wlU  not  bear  the  application  of  sound  legal 
principles,  nor  is  It  availing  to  relieve  the  de- 
fendant from  tbe  promise  he  made,  which 
was  the  means  by  which  his  client  was  pro- 
tected from  punishment  for  contempt,  and 
thereby  enabled  to  retain  the  rents  and  proSts 
of  tbe  apartment  house.  Otherwise,  he  would 
have  had  to  pay  over  the  same  to  the  re- 
ceiver or  go  to  Jail.  The  order  of  tbe  district 
court  of  Ramsey  county  requiring  a  new  un- 
dertaking to  be  given  as  a  condition  to  re- 
lieve Bardic  from  contempt  was  Imperative 
and  essential  to  protect  him  from  the  conse- 
quences of  such  order.  Whether  the  Judg- 
ment of  the  district  court  as  to  the  sufll- 
-clency  of  the  tlrst  undertaking  was  right  or 
wrong,  we  need  not  now  decide.  The  dis- 
trict court  held  that  it  was  insufficient,  per- 
haps under  doubt  as  to  whether  it  was  good 
or  bad.  It  so.  It  acted  upon  Its  discretion 
from  a  Judicial  purpose  to  obtain  the  best 
assurance  possible  that  the  income  from  the 
building  would  be  secured  to  the  receiver; 
but,  whatever  the  reasons  were  for  this  re- 
quirement, they  are  not  a  subject  of  discus- 
sion on  this  appeal.  It  is  sufficient  that  the 
court  required  the  new  tmdertaklng  for  the 
reason  that  It  was  not  satisfied  with  tbe 
first  one,  and  this  requirement,  whatever  It 
involved,  is  a  determination  upon  the  ade- 
quacy of  the  first  undertaking,  and  must  be 
so  treated.  No  appeal  having  been  taken  or 
effort  made  to  review  this  subject,  its  order 
in  that  respect  is  the  law  o(  the  case,  made 
by  a  court  of  competent  and  plenary  Jurisdic- 
tion. If  It  were  necessary  to  further  sustain 
the  wholesome  doctrine  laid  down  In  the  for- 
mer appeal,  that  binds  an  attorney  who  so- 
licits third  parties  to  sign  obligations  for  his 
client  upon  a  promise  of  Indemnity,  we  should 
have  no  difficulty  in  holding  that,  the  court 
below  having  treated  the  first  undertaking  as 
insufficient,  it  must  be  so  considered  now. 
By  the  order  of  the  district  court  discharging 
the  contempt  proceedings,  the  second  under- 
taking was  substituted  In  place  of  the  first. 
The  reason  upon  which  the  district  court  act- 
ed must  be  treated  as  sufficient  and  the  effect 
of  the  first  undertaking,  so  far  as  any  ques- 
tion of  consequence  or  practical  Importance 
in  behalf  of  defendant  is  of  no  Importance 
whatever. 

2.  It  was  further  urged  that,  Inasmuch  as 
the  Bank  of  Owatonna  had  failed  to  redeem, 
any  claim  for  Itself  or  by  the  receiver  to  the 
apartment  house  property  was  excluded  by 
such  failure.  It  Is  also  urged  that  under  the 
doctrine  of  Bank  v.  Cady,  75  Minn.  241,  77 
N.  W.  831,  which  holds  that  an  appointment 
of  a  receiver  does  not  inure  to  the  benefit  of 
the  mortgagees.  It  follows  that  the  bank  was 
not  entitled  to  an  account  of  the  rents  and 
profits  collected  by  Burdlc;   in  other  words. 


that  Burdlc,  being  the  owner  of  the  property, 
was  entitled  to  tbe  rents  and  profits  thereon 
during  the  year  of  redemption  in  which  be 
appropriated  the  income  thereof.  (Conceding, 
without  deciding,  that  the  rents  of  the  build- 
ing during  the  year  of  redemption  would  be- 
long to  the  owner,  and  that  the  right  of  tbe  re- 
ceiver to  the  i«nts  terminated  when  the  time 
expired  to  redeem  the  insurance  company's 
mortgage;  yet  the  receiver  was  entitled  to  an 
accounting  from  Burdlc;  and  Burdlc  cannot 
now  avoid  the  obligations  which  arise  from 
such  duty,  or  Ignore  the  obligation  of  the  re- 
ceiver to  account  for  his  stewardship  to  tbe 
court  It  Is  admitted  that  there  has  never  been 
a  final  accounting  by  such  receiver,  and,  what- 
ever such  accounting  may  show  when  it  is 
made,  it  does  not  follow,  as  a  matter  of  law, 
that  the  expenses  of  the  receivership,  or  the 
costs  incurred  in  the  litigation  agahist  the  plain- 
tiffs by  reason  of  the  failure  of  defendant  to 
keep  his  promise,  will  not  be  a  charge  on  such 
fund;  and  the  defendant  cannot  assume  bow 
much  or  how  little  such  charge  amounts  to,  or 
prevent  payment  of  the  necessary  costs  and  ex- 
penses of  the  receivership.  This  would  be  a 
sufficient  answer  to  defendant's  claim  in  this 
respect,  but  we  think  there  Is  still  a  better  one. 
The  relation  of  the  plaintiffs  to  tbe  defendant 
by  reason  of  the  promise  of  Indemnity  is  all 
that  Is  before  this  court  upon  this  appeal.  The 
plaintiffs  required  such  promise,  defendant 
gave  It,  and,  by  reason  of  bis  failure  to  keep 
it,  plaintiffs  have  been  compelled  to  pay  a 
large  sum  of  money  and  attorney's  fees.  If 
the  promise  of  Indemnity  was  good,  as  we 
have  held,  defendant  is  estopped,  upon  every 
principle  of  Justice  and  equity,  from  evading 
it;  nor  can  he  say  that  the  collection  and  re- 
tention of  the  rents  by  Burdlc  would  be  Justi- 
fied or  sustained  by  the  court  In  an  action 
In  which  all  parties  have  not  been  heard,  and 
such  questions  determined. 

3.  The  thirteenth  allegation  of  defendant's 
answer  stated  that  "plaintiSa  were  not  the 
real  parties  in  interest  but  the  true  plaintiff 
therein  is  a  third  party,  for  whose  benefit  and 
interest  as  defendant  Is  Informed  and  be- 
lieves, the  present  action  is  being  prosecuted." 
This  allegation  of  the  answer  was  demurred 
to,  and  it  seems  to  us  that  a  word  only  Is 
necessary  to  dispose  of  the  question  raised 
t)y  such  demurrer,  since  the  allegation  thus 
set  forth  merely  pleaded  a  conclusion  of  law, 
pure  and  simple;  hence  the  claim  that  the 
answer  set  forth  a  defect  of  parties  was 
properly  overruled,  and  we  see  no  reason  why 
this  case  should  not  be  ueard  and  determined 
upon  its  merits.  The  order  of  the  district 
court  Is  affirmed. 


PEOPLE  V.  VAN  MABBN. 
(Supreme  Court  of  Michiean.     Feb.  27,  1901.) 
ILLEGAL    FISHING-COMPLAINT— KVIDBNCK. 
lli\der  a  complniut  for  illegal  fishing,  char- 
ging the  locus  of  the  offense  as  in  the  Grand 
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river,  township  of  Grand  Haven,  count;  of  Ot- 
tawa, it  is  competent  to  show  that  the  offense 
was  committed  anywhere  within  the  connty. 

Kx<>eptlons  from  circuit  court,  Ottawa 
county;   Philip  Padgham,  Judge. 

Peter  Van  Maren  was  convicted  of  Illegal 
fishing,  and  brings  exceptions.  Oonvlctlon 
affirmed. 

Respondent  was  convicted  In  justice  court 
of  fishing  contrary  to  Act  No.  Ill  of  the  Pub- 
lic Acts  of  1889.  Tlie  complaint  charged  the 
locus  to  be  in  the  waters  of  the  Grand  riyer, 
in  the  township  of  Grand  Haven,  in  the  coun- 
ty of  Ottawa.  Two  witnesses  testified  that 
they  saw  the  respondent  set  the  nets.  The 
respondent  introduced  no  testimony,  except 
that  of  one  witness  to  show  that  the  locus 
was  within  the  limits  of  the  city  of  Grand 
Haven,  and  not  In  the  township. 

P.  H.  McBrlde,  Pros.  Atty.,  for  the  People. 
Walter  I.  Llllie,  for  defendant 

GRANT,  J.  Counsel  for  respondent  re- 
quested the  court  to  instruct  the  Jury  that 
If  the  fishing  was  done  within  the  limits  of 
the  city  of  Grand  Haven,  and  not  within  the 
township,  they  must  acquit  This  was  re- 
fused, the  court  Instructing  them  that  It  was 
sufticlent  to  convict  If  the  act  was  done  with- 
in the  county  of  Ottawa.  The  Instruction 
was  correct  People  v.  Waller,  70  Mich.  237, 
88  N.  W.  201. 

We  have  examined  the  other  points  raised, 
and  find  no  error.  They  are  not  of  sufficient 
importance  to  require  a  written  opinion.  The 
conviction  is  affirmed,  and  the  court  below 
directed  to  proceed  to  sentence.  The  other 
Justices  concurred. 


GREENWOOD  et  al.  ▼.  SCHOOL  DIST.  NO. 

4  OF  NAPOLEON  TP.  et  al. 

(Supreme  Ooart  of  Michigan.     Feb.  27,  1901.) 

AOKEEMENT    TO    CONVEY    LAND— PART    PBR- 
FORHANCE— REVOCABLE  LICENSE. 

In  1837  one  Fitch  agreed  with  hla  neigh- 
bors to  give  an  acre  of  land  for  a  school-house 
site  as  long  as  it  was  occupied  tor  a  school 
house,  pointed  it  oat,  and  promised  to  deed  it 
to  those  who  were  capable  of  holding  it,  when- 
ever they  wanted  it  A  schoiri  bonse  was  erect- 
ed the  next  spring.  A  few  yeaia  after  a  school 
district  was  orgonixed,  took  charge  of  the  site 
and  of  the  school  house,  repaired  It,  by  an 
aicreement  with  the  adjoining  owners  in  1875 
erected  fences,  and  in  this  manner  has  occu- 
pied the  land  continuously.  Held,  that  Eltch 
did  not  convey  a  mere  naked  license,  revocable 
at  his  will  or  at  the  will  of  his  grantees,  and 
that  the  school  district  was  entitled  to  the  pos- 
session so  long  as  the  land  was  used  for  school 
purposes. 

Appeal  from  circuit  court,  Jackson  county, 
in  chancery;   E^astus  Peck,  Judge. 

Suit  by  Mary  L.  Greenwood  and  others 
against  school  district  No.  4  of  the  township 
of  Napoleon  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Complainants  are  the  owners  of  a  parcel 
of  land  containing  about  02  acres.  np<m  a 
86  N.W.-16 


piece  of  this  land  is  erected  tiie  school  house 
belonging  to  defendant  scbool  district.  A 
special  meeting  of  the  legr.  voters  of  the 
district  was  called  to  meet  October  3,  1899, 
to  consider  the  question  of  a  school-house 
site;  the  designation  of  one,  if  one  had  not 
theretofore  been  lawfully  designated;  to  vote 
a  tax  for  the  purchase  or  lease  of  a  site; 
and  to  authorize  the  issue  of  bonds  to  pay 
for  said  site  and  the  erection  of  a  school 
building.  At  such  meeting  a  committee  was 
appointed  to  confer  with  complainants  for 
the  purchase  of  a  half  acre  of  land.  Including 
the  old  site,  which  was  and  had  been  for 
many  years  Inclosed.  Ckimplainants  refused 
to  make  any  arrangements,  and  the  district 
voted  to  proceed  with  the  erection  of  a  new 
school  house  upon  the  old  site.  Thereupon 
the  complainants  filed  this  bill  to  restrain 
the  erection  of  said  building,  upon  the  ground 
that  they  were  the  owners  of  the  land,  and 
that  their  grantor  had  given  only  a  mere 
naked  license  to  erect  the  school  house  then 
standing,  and  that  such  license  was  revoca- 
ble at  any  time.  The  defendants  answered, 
setting  up  an  agreement  with  one  Fitch,  the 
original  patentee  of  these  lands,  to  donate 
this  site  for  a  school  house,  its  acceptance, 
and  Its  occupation  for  that  purpose  from  1838 
to  the  present  time.  The  answer  was  in  the 
nature  of  a  cross*  bill,  asking  that  the  title 
of  the  district  be  quieted,  and  that  the  con- 
tract with  Fitch  be  specifically  enforced.  It 
also  claimed  title  by  adverse  possession. 
The  case  was  heard  upon  pleadings  and 
proofs  In  open  court.  The  bill  was  dismiss- 
ed, and  the  affirmative  relief  prayed  for  by 
the  defendants  was  denied,  and  the  cross 
bill  dismissed.  The  facts  found  by  the  cir- 
cuit court  are  that  in  the  fall  of  1837  the  set- 
tlers In  that  locality  met  and  discussed  the 
question  of  providing  for  a  school  for  edu- 
cating their  children.  They  went  to  Mr 
Fitch  to  discuss  the  question  of  a  place  for  a 
school  bouse.  Mr.  Fitch  went  with  tliem  to 
the  place  where  the  school  house  now 
stands,  and  said  to  them:  "Right  here  I  will 
give  you  an  acre  of  land  just  as  long  as  you 
will  occupy  It  for  a  school  house.  Here  you 
will  have  it  Just  as  long  as  you  will  keep 
school  in  It.  It  shall  be  yours.  I  will  give 
you  a  deed  of  this  land  If  you  will  put  a 
school  house  on  It."  The  witness  who  tes- 
tified to  the  above  also  testified  that  Mr. 
Fitch  "said  he  would  deed  It  to  those  who 
were  capable  of  holding  the  deed,  whenever 
they  wanted  it"  A  school  house  was  erected 
upon  the  site  the  next  spring.  A  few  years 
after,  a  school  district  was  organized,  took 
charge  of  the  site  and  of  the  school  house, 
and  has  retained  possession  thereof  ever 
since.  The  school  house  has  been  repaired 
several  times  since,  and  has  been  occupied 
as  a  school  house  for  a  period  of  about  60 
years.  In  1875,  by  an  arrangement  with  the 
then  owner  of  the  land,  the  school-house  site 
was  marked  off,  and  a  fence  built  to  mark 
the  land  between  It  and  the  adjoining  prop- 
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erty.  This  feiiee  was  rebuilt  about  14  yean 
ago.  Mr.  Greenwood,  from  whom  complain- 
ants acquired  their  title  as  heirs,  bought  the 
properly  In  1882.  About  five  yean  ago  Mr. 
Greenwood  notified  the  school  district  that 
they  had  no  right  to  construct  a  new  build- 
ing upon  the  premises.  Mr.  Greenwood  was 
the  first  one  to  question  the  right  of  the  dis- 
trict to  these  premises  for  a  school-house  site. 
The  court  below  reached  the  conclusion  that 
under  the  arrangement  with  Mr.  Fitch  the 
school  district  had  a  right  to  the  occupancy  of 
these  premises  so  long  as  they  were  used  for 
school  purposes. 

Richard  Price,  for  appellants.  Parkinson 
&  Campbell,  for  appellees. 

GRANT.  J.  (after  stating  the  facts).  The 
position  of  complainants  appears  to  have 
been  a  shifting  one.  Their  bill  was  drawn 
upon  the  theory  that  those  who  made  the 
arnngement  wltb  Mr.  Fitch  and  the  school 
district  obtained  a  mere  naked  license,  revo- 
cable at  the  will  of  Mr.  Fitch  or  his  grantees. 
Their  main  argument  in  the  court  below. 
Judging  from  the  written  opinion  of  the  court, 
was  that  the  license  lasted  only  so  long  as 
the  original  school  house  remained.  In  their 
brief  they  now  argue  only  three  propositions: 
(1)  That  the  defendant  district  has  no  title 
such  as  Is  required  by  section  4673,  Comp. 
Laws;  (2)  qieclflc  performance;  and  (3)  ad- 
verse possession.  The  last  two  points  are  not 
before  us  for  adjudication,  for  they  were  de- 
cided against  the  defendants,  who  have  not 
appealed.  There  are  two  complete  answen 
to  their  first  contention:  First.  Complain- 
ants' bill  Is  9ot  filed  by  them,  as  taxpayers, 
to  restrain  an  action  of  the  school  board  as 
ultra  vires,  under  section  4678,  Oomp.  Laws, 
which  reads  as  follows:  "No  district  shall 
In  any  case  build  a  stone  or  brick  school  house 
upon  any  site  without  having  obtained  a  title 
in  fee  to  the  same  or  a  lease  for  09  years; 
nor  shall  any  district  build  a  frame  school 
house  on  any  site  for  which  they  have  not  a 
title  in  fee  or  a  lease  for  50  yean,  without 
securing  the  privilege  of  removing  the  said 
school  house,"  etc.  Second.  If  the  defend- 
ants obtained  from  Mr.  Fitch  the  right  to  the 
use  and  possession  of  this  land  so  long  as  It 
was  used  for  school  purposes,  then  they  have 
such  a  title  as  the  statute  requires.  S<^ooI 
Dist.  V.  Everett,  52  Mich.  314,  17  N.  W.  926. 
The  right  of  the  parties  must  therefore  be 
determined  by  the  character  of  the  agree- 
ment with  Mr.  Fitch.  The  language  used  try 
Mr.  Fitch,  the  Immediate  action  taken  there- 
on, the  erection  of  the  school  house  the  next 
spring,  the  organization  of  the  school  district 
out  of  the  territory,  including  the  land  of  Mr. 
Fitch,  the  possession  taken  by  the  school  dis- 
trict. Its  occupation  for  more  than  half  a  cen- 
tury, the  friequent  acts  of  repairing  the 
school  house,  and  the  construction  and  re- 
building of  fences,  clearly  indicate  that  none 
of  the  parties  undentood,  the  one  that  th^ 


gnnted,  and  the  othen  that  they  received,  a 
mere  naked  license,  revocable  at  the  will  of 
the  licensor.    If  It  Is  a  license,  the  decree  Is 
erroneous.    Wood  v.  Railroad  Co.,  90  Midi. 
834,  51  N.  W.  263;  Lumber  Co.  v.  Wilson,  11» 
Mich.  406,  78  N.  W.  838;  Railroad  Co.  v.  Mar- 
ble, 112  Mich.  4,  70  N.  W.  310.    If  it  was  an 
agreement  to  convey  the  land  for  school  pur- 
poses upon  the  erection  of  a  school  bouse, 
the  full  performance  on  the  port  of  the  con- 
tracteea  took  it  without  the  statute  of  frauds. 
Delavan  v.  Wright,  110  Mich.  143,  67  N.  W. 
1110;   Pike  V.  Pike,  121  Mich.  170,  80  N.  W. 
6,  and  authorities  there  dted.    We  think' the 
proofs  clearly  establish  the  parol  agreement, 
and  the  learned  circuit  Judge  virtually    so 
held.    The  school  district  was  in  possession, 
and  this  was  notice  to  all  parties  of   Its 
rights,  and  the  title  by  which  It  held  the  land. 
The  agreement  made  with  Mr.  Fitch  was 
therefore  binding  upon  all  subsequent  gran- 
tees, all  of  whom  appear  to  have  recogulzed 
the  rights  of  the  district  until  about  18S5.  The 
court  may  have  given  a  wrong  reason  for  a 
right  conclusion,  but  the  decree  for  that  rea- 
son will  not  be  reversed.    We  think  that  the 
school  district  was  In  possession  under  a  valid 
contract  to  convey  the  land  for  school  purpos- 
es.    It  was  undoubtedly  in  contemplation  of 
those  early  settlei-s  that  a  school  district  should 
be  organized,  and  that  said  district,  when  or- 
ganized, should  succeed  to  this  agreement 
and  take  possession  of  the  land.    It  was  the 
customary    thing    for    early    settlera    to    do. 
Probably  no  one  thought  of  the  Importance  of 
securing  a  deed  from  Mr.  Fitch.    Land  was 
not  then  valuable,  and  It  Is  not  at  all  strange 
that  no  steps  were  taken  to  secure  the  deed 
agreed  upon.     Decree  affirmed,  wltb  costs. 
The  other  Justices  concurred. 


MARSHALL  v.  PONTIAG,  O.  &  N.  R.  CO. 
(Supreme  Court  of  Michigan.  Feb.  27,  1801.) 
OARRIBRS— LOSS  OF  BAGQAOE— LIABILITIES. 
M.  purchased  a  ticket  at  Detroit  over  the 
D.,  O.  H.  &  M.  R.  Co.  to  Pontiac,  and  from 
Fontiac  to  Imlay  City  over  the  defendant's 
railroad.  He  presented  the  ticket  to  the  agent 
of  the  D.,  G.  H.  &  M.  R.  Ca,  and  bad  his 
trunk  checked  to  Imlay  City.  He  purchased  the 
ticket  for  the  sole  purpose  of  checking  bis 
trunk.  He  did  not  intend  to  go  on  the  train, 
and .  did  not  go,  bat  went  by  his  own  private 
conveyance.  His  tmnk  arrived  at  Imlay  City 
Saturday  morning  at  about  10  o'clock,  remain- 
ing upon  the  platform  until  noon,  when  tlie 
agent  put  It  in  the  baggage  room.  Saturday 
or  Sunday  night  the  baggage  room  was  bur- 

fiarlsed,  and  the  trunk  and  contents  stolen. 
leld,  that  M.  was  not  in  the  position  of  a  bona 
fide  passenger;  that  the  defendant  was  not  an 
ordinary  warehouseman,  bound  to  the  exer- 
cise of  that  care  which  the  average  man  takes 
of  bis  own  property,  but  was  a  gratuitous 
bailee,  liable  only  for  gross  negligence. 

Error  to  circuit  court,  Lapeer  county; 
George  W.  Smltb,  Judge. 

Action  by  David  S.  Mareball  against  the 
Fontiac,  Oxford  fc  Northern  Railroad  Oom- 
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pany.    Judgment   for   plaintiff.    D^endant 
brings  error.    Reversed. 

The  facts  In  this  case  appear  In  the  fol- 
lowing statement,  prepared  by  defendant's 
counsel,  and  given  to  the  Jury  by  the  court 
below:    "The  undisputed  facts  In  this  case 
go  to  show  that  on  the  11th  day  of  August, 
1899,  plaintiff  purchased  a  ticket  at  the  office 
of  the  Detroit.  Grand  Haven  &  Milwaukee 
Railroad  In  the  city  of  Detroit  over  that 
railroad  and  the  PonOac,  Oxford  &  Northern 
Railroad  to  Imlay  City,  about  6  o'clock  In  the' 
afternoon.    Knowing  that  no  train  left  un- 
til  the   next   morning,    he   had   his   trunk 
checked   for   Imlay   City,    with   no   Intention 
of  going  on  that  train,  or  accompanying  the 
trunk.    The  trunk  was  sent  the  next  morning, 
and  at  Pontlac  was  taken  and  carried  over 
the  defendant's  road  to  Imlay  City,  arriving 
there  about  10  o'clock  the  next  morning,  no 
one  accompanying  it    On  the  arrival  of  the 
trunk  at  Imlay  City  it  ■Was  placed  upon  the 
platform  of  the  station,  and  remained  there 
for  nearly  an  hour,  at  least,  until  they  final- 
ly called  for  It;  but,  not  calling  for  It,  the 
trunk  was  placed  in  the  defendant's  bag- 
gage room,  which  has  been  In  use  as  such 
for  several  years.    This  was  Saturday,  Au- 
gust the  12th.    The  baggage  room  was  one 
used  by  the  defendant.    There  was  a  win- 
dow on  the  east  side.    This  window  was 
fastened  down,  and  some  time  In  the  night 
of  August  13th,  which  was  Sunday  night 
the  baggage  room  was  burglariously  entered 
by  frying  open  the  door  on  the  west  side, 
pushing   the   lock    aside,    by    pushing    the 
screws  from  the  casing  which  held  the  fast- 
ening, feloniously  taking  and  carrying  the 
trunk  away,  and  articles  therein  In  contro- 
versy.   The  windows  were  not  touched  or  In 
any  way  interfered  with."    Upon  this  state- 
ment the  court  was  requested  to  direct  a 
verdict  for  the  defendant.    This  was  refused, 
the  court  holding,   and  so  instructing  the 
Jury,  that  the  following  questions  of  fact 
were  for  their  determination:    (1)  Was  the 
•  room  such  as  is  usually  used  by  railway 
companies  for  the  purpose  of  taking  care  of 
baggage  which  was  uncalled  for?    (2)  Was 
this  particular  baggage  room  sijch  as  were 
the  others  on  the  defendant's  road?    (3)  Was 
the   door  properly   fastened?    (4)  Was   the 
plaintiff  familiar  with  the  construction  of  or 
safety  of  the  room  as  a  place  of  storage? 
The  court  also  Instructed  the  Jury  that  the 
defendant's  liability  as  a  common  carrier  had 
ceased,  and  that  it  could  be  only  held  liable 
as  a  warehouseman;   that,  as  a  warehouse- 
man, it  was  its  duty  to  place  the  trunk  in 
such  a  place  as  a  man  of  ordinary  prudence 
would  store  his  goods  In.  and  that  It  must  be 
such  a  place  as  other  railroad  companies  are 
In  the  habit  of  using  imder  like  circumstan- 
ces.   The  amount  of  plaintiff's  claim   was 
$60.00.    The  Jury  rendered  a  verdict  for  $40. 
Aug.  O.  Baldwin  (A.  L.  Moore,  of  counsel), 
for  appellant    H.  W.  Smith,  for  appellee; 


GRANT.  J.  (aftor  stxtliig  the  facts).    It 
Is  the  well-estabUshed  rule  that  the  rigorous 
liability  of  a  railroad  company  as  a  common 
carrier  ceases  when  the  passenger's  trunk 
has  reached  Its  destination,  and  been  placed 
upon  its  platform  ready  for  delivery,  and  a 
reasonable  opportunity  given  to  take  it  away- 
After  reasonable  opportunity  has  been  given 
the  passenger  to  take  it  away,  the  company, 
according  to  many  authorities,  is  liable  only 
as  warehouseman,  bound  to  the  exercise  of 
ordinary  care.    Was  the  defendant  In  this 
case  such  a  bailee,  or  a  gratuitous  bailee,  lia- 
ble   only    for    gross    negligence?    Plaintiff 
was  not  a  passenger  and  did  not  Intend  to 
be  a  passenger  on  the  train,  with  his  bag- 
gage, or  for  some  time  thereafter,  if  ever. 
He  was  not  a  passenger  over  the  defendant's 
road  until  more  than  four  months  had  elaps- 
ed.   He  had  not  used  his  ticket  when  the 
ease  was  tried  in  the  Justice  court  but  had 
used  it  shortly  before  It  was  tried  in  the 
circuit    Baggage  Implies  a  passenger  who 
Intends  to  go  upon  the  train  with  his  bag- 
gage, and  receive  it  upon  the  arrival  of  the 
train  at  the  end  of  the  Journey.    For  his 
own  convenience,  plaintiff  purchased  a  ticket 
for  the  sole  purpose  of  deceiving  the  railroad 
company  Into  the  belief  that  he  Intended  to 
be  a  passenger,  entitled  to  have  carried  with 
him  the  usual  amount  of  baggage.    His  con- 
tract was  that  of  a  passenger.    He  Intended 
to  go  to  his  destination  by  his  private  con- 
veyance, and  there  present  his  check  and 
obtain  his  baggage.    This  he  did,  and,  with- 
out having  been  a  passenger,  asks  the  same 
protection  as  If  he  had  been'  one.    If  he  bad 
sold  the  ticket  (which  he  might  have  done), 
to  another  passenger,  he  would  stand  in  no 
different  light  from  that  in  which  he  does 
now.  So  that  the  question  Is  presented:  May 
a  passenger  purchase  a  ticket  chedc  his  bag- 
gage, sell  the  ticket  and  then  stand  in  the 
position  of  a  bona  fide  passenger  upon  the 
road?    Counsel  cite  no  authority  the  parallel 
of  this,  and  our  knowledge  of  the  counsel 
leads  us  to  conclude  that  they  have  made  a 
careful  research,  and  are  unable  to  find  ally. 
My  own  examination  of  the  authorities  fails 
to  find  a  parallel  case.    The  defendant  was 
not  in  fault  in  checking  the  baggage.    Its 
agent  the  bagg&ge  master,  was  Justified  in 
assuming  that  the  plaintiff  intended  to  ac- 
company his  baggage  upon  the  next  train. 
A  baggage  master  has  no  authority  or  right 
to  check  baggage  for  any  other  than  a  pas- 
senger.   If,  therefore,  plaintiff  bad  disclosed 
to  the  baggage  master  the  actual  situation, 
he  would  have  been  refused  a  check.    In  a 
case  of  libel  against  a  boat  for  a  loss  of  bag- 
gage the  libelant  had  taken  passage  on  the 
boat  from  Antwerp  to  New  York.    The  ves- 
sel  left  before  the  arrival  at  Antwerp  of 
the  goods,  which  consisted  of  ten  packages 
and  one  basket  and  it  became  necessary  to 
send  them  by  another  vessel.    On  their  arrival 
two  trunks  and  the  basket  could  not  be  found. 
The  ground  of  defense  was  that  the  goods 
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were  shipped  on  a  passenger  ship  as  personal 
baggage  belonging  to  tbe  passenger,  and,  as 
she  did  not  take  passage  on  board  tbe  ship,  and 
pay  the  fare,  which  would  Include  compensa- 
tion for  the  usual  baggage,  no  compensation 
was  paid,  and  the  ship  was  entitled  to  none, 
and  therefore  the  master  was  a  gratuitous 
bailee,  responsible  only  for  gross  negligence. 
The  court  held  that,  where  a  passenger  ac- 
companies his  baggage,  the  fare  Includes  com- 
pensation for  Its  transportation.  If,  bow- 
ever,  he  does  not  accompany  it,  the  carrier 
may  demand  compensation  In  advance,  or 
upon  delivery,  relying  on  his  lien  or  the  i>er- 
sonal  responsibility  of  tbe  owner.  The  Elvi- 
ra Harbeck,  2  Blatchf.  336,  Fed.  Oas.  No. 
4,424.  In  Wilson  v.  RaUway  Co.,  56  Me.  60, 
It  is  said,  "It  Is  implied  in  the  contract  that 
tbe  baggage  and  the  passenger  go  togetber." 
Redileld  says  that  the  receipt  and  carriage 
of  baggage  are-  Incidental  to  passenger  trans- 
portation, and  that  tbe  agents  of  railroad 
companies  have  no  authority  to  receive  bag- 
gage to  carry  upon  any  other  basis.  2  Redf. 
R.  R.  {  171;  Hutch.  Carr.  f  702.  Where  a 
passenger  had  arrived  at  her  destination, 
had  left  tbe  cars,  taken  her  baggage  Into  her 
possession,  and  Immediately  left  it  in  tbe  bag- 
gage room  for  a  few  hours,  it  was  held  that 
tbe  company  was  a  gratuitous  bailee,  liable 
only  for  gross  pegllgence.  Minor  v.  Railway 
Co.,  19  Wis.  41.  See,  also,  Hodklnson  v. 
Railway  Co.,  14  Q.  B.  Dlv.  228.  We  must  not 
be  understood  as  holding  that  It  is  abso- 
lutely necessary  for  the  passenger  to  go  up- 
on the  same  train  with  his  baggage  In  order 
to  entitle  him  to  have  bis  baggage  taken  care 
of  at  bis  destination  by  tbe  railroad  company 
as  a  warehouseman.  Where  tbe  passenger 
purchased  his  ticket  with  tbe  bona  flde  In- 
tention to  use  it,  but,  without  fault  upon  his 
part,  did  not  accompany  it,  but  went  upon  a 
following  train,  a  difTerent  case  Is  presented. 
We  conclude  that  plaintiff  was  not  a  pas- 
senger; that  the  defendant  was  a  gratuitous 
bailee,  and  was  not  guilty  of  gross  negligence; 
and  that,  therefore,  plaintiff  could  not  re- 
cover. Judgment  reversed,  and  no  new  trial 
ordered.    Tbe  other  Justices  concurred. 


ALSPAUGH  et  nx.  v.  IONIA  CTROUIT 

JUDGE. 

<Supreme  Court  of  Michigan.    Feb.  27,  1901.) 

EJECTMENT— NONSUIT— VACATION   OP   JODO- 
MBNT— DISCRETION  OP  COURT. 

A  Judgment  of  nonsuit  In  ejectment  hav- 
ing been  entered  by  consent  against  plaintiff, 
without  costs,  except  the  clerk's  fees,  but  with- 
out the  knowledge  of  two  of  the  defendants, 
they  afterwards  appeared,  and,  on  an  affidavit 
alleging  their  ignorance  thereof  and  want  of 
consent,  moved  that  tbe  judgment  be  modified 
so  as  to  give  costs  to  them,  and  that  an  order 
be  made  for  the  retaxation  thereof.  The  court 
denied  the  motion,  and  on  its  own  motion  va- 
cated the  Judgment.  Held,  that  it  acted  with- 
in its  proper  discretion. 

Application  for  mandamus  by  James  H. 
Alspaugb  and  Mary  B.,  bis  wife,  against  the 


Ionia  circuit  Judge,  to  compel  respondent  to 
set  aside  and  vacate  a  certain  order,  and  to 
grant  an  order  prayed  for.    Order  affirmed. 

Lemuel  &  William  K.  Clute,  for  relators. 
John  J.  McKenna,  for  respondent 

HOOKER,  J.  On  July  14,  1897,  Alspaugb 
and  wife  were  In  possession  of  premises 
purchased  by  them  from  Badger,  who  held 
their  mortgage  upon  the  premises.  An  ac- 
tion of  ejectment  was  commenced  against 
them  to  recover  these  premises  by  the  city 
of  Ionia.  Alspaugb  and  wife  appeared  and 
filed  a  plea  of  the  general  issue,  accompa- 
nied by  a  notice  of  a  claim  for  Improve- 
ments. Badger  asked  and  obtained  leave  to 
appear  and  defend,  claiming  to  be  an  Inter- 
ested party,  and  filed  a  plea  of  the  general 
Issue.  Subsequently  Badger's  death  was 
suggested,  and  bis  administrator  appeared. 
On  April  14,  |900,  plaintiff's  attorney  and 
Badger's  attorney  appeared  In  open  court 
and  consented  to  the  entry  of  a  Judgment  of 
nonsuit.  Alspaugb  and  wife  were  Ignorant 
of  the  Intention  to  do  this,  and  were  not 
present.  The  Judgment  entry  states  that 
"the  parties  to  said  cause,  by  their  respec- 
tive attorneys,  came  Into  court  and  consent- 
ed and  agreed  that  the  defendants  are  not 
guilty,"  etc.,  and  "that  Judgment  should  be 
rendered  in  accordance  therewith  against 
said  plaintiff,  without  costs,  except  the  tax- 
able fees  of  tbe  clerk  of  this  court,"  and  It 
was  so  adjudged.  Counsel  for  the  Als- 
paugbs  served  a  notice  of  taxation  of  costs 
upon  counsel  for  the  plaintiff  In  May,  .1900, 
but  the  clerk  refused  to  tax  the  same  under 
tbe  Judgment.  A  motion  was  then  made, 
and  brought  to  hearing  on  June  2,  1900,  ask- 
ing that  tbe  Judgment  entry  be  amended  so 
as  to  show  that  the  plaintiff  and  the  admin- 
istrator of  Badger  alone  appeared  and  con- 
sented to  the  Judgment  of  nonsuit,  and  that 
the  words  "without  costs,"  etc.,  should  be  so 
modified  as  to  give  costs  to  said  Alspaugbs, 
and  that  an  order  be  made  for  the  retaxa- 
tion of  their  costs  at  the  sum  of  $55.50. ' 
This  motion  was  based  on  an  affidavit  al- 
leging that  said  Judgment  was  entered  without 
the  knowledge  or  consent  of  the  Alsp&ughs 
or  their  counsel.  Counsel  for  the  respective 
parties  were  heard,  and  tbe  court  denied 
said  motion,  and  then  and  there,  upon  Its 
own  motion,  and  without  a  request  from 
counsel  for  any  party,  set  aside  and  vacated 
tbe  Judgment  of  nonsuit.  This  order  was 
dated  on  the  2d  day  of  Angnst,  1900.  An 
application  was  then  made  to  this  court  up- 
on behalf  of  the  Alspaugbs  for  a  mandamus 
to  compel  the  respondent  to  set  aside  and 
vacate  his  order  last  mentioned,  and  to  grant 
the  order  prayed  for  In  said  motion.  We  are 
of  the  opinion  that  the  action  of  the  circuit 
court  was  within  a  proper  discretion.  Rail- 
way Co.  V.  Donovan,  110  Mich.  174,  68  N. 
W.  115.  ;rhe  order  is  afilrmed,  with  costs. 
The  other  Justices  concurredaOOQlC 
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TTLIiMAN  et  al.  ▼.  THOMAS  et  al. 
(Sapreme  Oourt  of  Michigan.     Feb.  2T.  1001.) 

FRAUDULENT  CONVBYANCBS— HUSBAND  AND 
WIFE— SEPARATE  PROPERTY  OF  WIFE>— ES- 
TATE BY  ENTIRBTIBS— RIGHTS  OF  CRBJDIT- 
OR8. 

Defendant's  wife,  before  her  marriage, 
■aved  $500  from  her  own  earnings,  which  she 
eare  to  defendant  to  assist  in  paying  for  a 
house  and  lot  worth  $2,000,  the  title  to  which 
was  taken  In  defendant's  name.  Subsequently 
defendant  sold  the  property,  and  with  the  pro- 
ceeds bought  the  house  and  lot  in  controversy 
for  $2,200,  and  took  the  .title  in  his  own  name. 
After  defendant  became  insolvent,  he  trans- 
ferred the  property  to  M.  withont  consider- 
ation, and  M.  reconveyed  it  to  defendant  and 
wife,  so  as  to  give  them  an  estate  by  the  entire- 
ties. Defendant  had  often  promised  to  give  his 
wife  security  for  the  loan,  and  she  was  ignorant 
of  his  insolrency.  The  transfra  to  M.  was 
made  22'year8  after  the  money  was  loaned,  and 
no  interest  had  ever  been  paid.  Eeld,  that  the 
transactions  were  not  fraudulent  as  to  def'^nd- 
ant's  creditors. 

Appeal  from  circuit  court,  Jackson  county. 
In  chancery;  Erastiis  Peck,  Judge. 

Action  by  Morris  Ullman  ^d  others 
against  John  C.  Thomas  and  others.  From  a 
decree  dismissing  the  complaint,  plaintiffs  ap- 
peal.   Affirmed. 

Wilson  &  Cobb,  for  appellants.  Blair, 
Smith  &  Townsend.  for  appellees. 

LONG,  J.  We  have  read  the  record  and 
briefs  In  this  case,  and  arrive  at  the  same 
conclusion  reached  by  the  court  below.  That 
court  filed  a  written  opinion  in  the  case, 
which  is  returned  with  the  record,  and  we 
adopt  it    It  Is  as  follows: 

"The  bill  of  complaint  In  this  case  was  fil- 
ed In  aid  of  an  execution  issued  upon  a 
judgment  rendered  (n  the  circuit  court  for 
tbe  county  of  Jackson,  May  1,  1897,  in  favor 
of  the  complainants  and  against  the  defend- 
ant John  C.  Thomas  for  $593.72  damages, 
and  costs  taxed  at  $26.64.  "Che  execution 
was  issued  May  1,  1897,  and  on  the  10th  of 
tbe  same  month  was  levied  upon  the  lands 
in  question.  The  debt  upon  which  tbe  judg- 
ment was  based  existed  prior  to  tbe  date  of 
the  conveyances  assailed  by  tbe  blU  as  fraud- 
ulent. 'From  some  years  prior  and  up  to 
June  10,  1896,  tbe  defendant  John  a  Thomaa 
owned  lot  1  in  block  4  of  Livermore,  Wood 
&  Baton's  addition  to  tbe  dty  of  Jackson, 
and  on  that  day  he  and  his  wife,  the  defend- 
ant Augusta  Thomas,  quitclaimed  the  proper- 
ty to  one  John  Murray  for  a  stated  consider- 
ation of  one  dollar.  On  tbe  same  day,  and  at 
the  same  time,  said  .Tobn  Murray  quitclaimed 
the  premises  for  tbe  stated  consideration  of 
one  ida&T  to  the  defendants  John  C.  Thomas 
and  Angnsta  Thomas,  'husband  and  wife,  as 
joint  tenants.*  Both  these  conveyances  were 
recorded  September  7.  1896.  No  considera- 
tion actually  passed  from  or  to  Murray  for 
these  conveyances.  He  was  a  mere  interme- 
diary, used  for  tbe  purpose  of  changing  the 
title  of  the  premises  from  tbe  defendant 
John  G.  Thomas  to  himself  and  wife,  Ao- 


gusta  Thomaa,  aa  husband  and  wife.  It  is 
claimed,  however,  that  a  good  and  sufficient 
consideration  passed  from  Augusta  Thomas 
to  her  husband,  John  O.  Thomas.  These  are 
the  conveyances  attacked  by  the  bill  as  fraud- 
ulent The  relation  of  these  parties,  and  tbe 
history  of  the  circumstances  out  of  which  the 
claimed  consideration  grew,  as  shown  by  the 
proofs,  are  substantially  as  follows:  The  de- 
fendants, John  C.  Thomas  and  Augusta 
Thomas,  were  married  twenty-six  or  twenty- 
seven  years  ago  in  tbe  state  of  New  York. 
Before  her  marriage,  Augusta  M.  Thomaa 
waa  a  dressmaker.  The  parties  resided  at 
Byron  Center,  a  small  village  in  Western 
New  York.  At  tbe  time  of  her  marriage  she 
had  saved  from  her  earnings  as  a  dressmak- 
er about  $300.  $400  or  $425  of  this  amount 
was  then  in  the  bands  of  a  married  sister, 
Mrs.  Emily  Thomas,  with  whom  she  had 
made  her  home  for  five  or  six  years  before 
ber  marriage;  and  $100,  which  she  bad  about 
a  year  before  that  time  loaned  to  another  sis- 
ter, then  residing  in  Cleveland.  About  a  year 
after  their  marriage,  the  parties  removed 
from  Byron  Center  to  tbe  village  of  Horton, 
in  this  county.  When  they  left  New  York 
for  Michigan,  the  sister  Emily  Thomas  gave 
the  defendant  Augusta  Thomas  the  money 
then  in  her  hands,  belonging  to  her,  about 
$425.  On  her  way  West  she  stopped  at  Cleve- 
land, and  collected  the  $100  then  in  tbe  bands 
of  her  other  sister,  and  brought  tbe  money— 
about  $500— with  her  to  Horton.  She  never 
deposited  the  money  in  a  bank,  either  in  New 
York  or  Michigan.  There  was  no  bank  at 
Byron  Center,  or  at  any  other  point  nearer 
that  place  than  about  fourteen  miles.  She 
brought  the  money  with  her  in  the  form  of 
currency.  She  kept  it  by  her  in  her  dress  and 
(m  ber  person.  Upon  arriving  at  Horton  with 
her  husband,  the  defendant  John  O.  Thomas 
bought  a  piece  of  property  having  a  building 
thereon  for  something  like  $2,000,  taking  the 
title  in  his  name,  and  took  possession  of  it 
nslng  a  portion  of  it  for  business  purposes,— 
keeping  a  saloon,- and  another  part  as  a  resi- 
dence for  himself  and  wife.  When  he  bought 
this  property,  his  wife  let  him  have  ber  mon- 
ey, $300,  to  assist  in  paying  for  it,  and  he 
used  it  for  that  puSrpose.  She  testifies  tliat 
she  loaned  him  the  money  to  help  him  along, 
and  that  be  said  be  would  pay  It  back  to 
ber.  She  took  no  note  from  him,  or  other 
written  evidence  of  indebtedness.  He  never 
made  any  payments  on  it  from  the  time  she 
let  bim  have  it  until  the  conveyance  in  ques- 
tion was  made,  a  period  of  something  like 
twenty-two  years.  Neither  was  there  ever 
any  specific  agreement  made  between  them 
that  he  should  pay  Interest  on  the  money. 
She  often  asked  him  to  repay  ber,  and  he  al- 
ways promised  he  would,  but  continually  put 
It  off,  saying  he  would  pay  her  when  he  ac- 
cumulated enough,  or  when  he  could.  After 
residing  in  Horton  for  three  or  four  years, 
the  parties  removed  to  the  city  of  Jackson, 
and  the  defendant  sold  the  Horton  property. 
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About  a  year  and  a  half  after  coming  to  Jack- 
son John  O.  Thomas  bought  the  premiseB  in 
<Iue8tlon  for  about  $2,200,  taking  titie  In  hia 
own  name.  The  premises  consisted  of  a  city 
lot  with  a  residence  on  it,  and  some  other 
improvements.  After  purchasing  this  prop- 
erty, the  parties  went  there  to  reside,  and  it 
has  ever  constituted  their  home.  Since  Its 
purchase  qulte'extenslve  repairs  have  been 
made,  a  bam  has  been  built,  a  furnace  was 
put  In,  and  It  has  been  fitted  up  with  modem 
Improvements,  and  well  kept  up.  The  value 
of  this  property  on  June  10,  1896,  was  about 
$3,000.  After  coming  to  Jackson  to  reside, 
John  0.  Thomas  often  spoke  to  his  ^fe 
about  repaying  the  loan  from  her;  said  he 
would  pay  it  some  time;  that  he  would  pay 
or  secure  her.  She  importuned  him  from 
time  to  time  to  repay  it  or  secure  her.  On 
one  occasion  when  she  spoke  to  him  about  It 
he  said  be  had  fixed  things  so  she  would  be 
all  right,  and  she  understood  from  that  he 
had  made  a  will,  and  that  was  satisfactory 
to  her  at  the  time.  In  the  year  1891  she  ask- 
ed him,  in  substance.  If  he  had,  and,  If  not, 
if  he  would  secure  her.  After  that  she  never 
knew  positively  whether  be  had  w  not.  She 
trusted  him  to  attend  to  It.  The  matter  ran 
along  without  any  other  distinct  understand- 
ing until  June  10,  1896,  the  day  the  deeds 
In  question  wene  executed.  On  that  day  he 
wanted  her  to  come  down  to  a  lawyer's  of- 
fice, and  told  her  he  was  going  to  make  a 
Joint  deed  of  the  home,  and  that  would  se- 
cure her.  She  did  come  down,  and  the  con- 
veyances In  question  were  executed.  There 
was  no  computation  of  the  amount  due  her 
at  that  time,  or  anything  said  between  them 
as  to  the  amotmt  of  her  debt  She  was  told 
that  tt  was  necessary.  In  order  to  make  a 
Joint  deed,  that  the  property  be  conveyed  to 
a  third  person.  Without  any  other  under- 
standing, the  deeds  In  question  were  execut- 
ed, she  understanding  that  thereby  her  loan 
to  her  husband  was  being  paid  or  secured  to 
her.  After  these  deeds  were  made,  John  C. 
Thomas  kept  them  for  a  time,  and  finally 
told  her  to  put  them  on  record.  She  delayed 
until  he  spoke  of  It  again,  when  she  let  him 
take  them  fM*  the  ptupose  of  getting  them 
recorded,  and  supposed  be  did  so.  In  her  an- 
swer filed  In  this  case  she  alleges  that  there 
was  Justly  and  truly  due  her  at  that  time 
about  $1,300,  but  at  the  time  the  deeds  were 
made  there  was  no  flgrnrlng  up  of  the  amount 
of  her  debt,  or  any  talk  to  what  It  aggregat- 
ed. When  these  conveyances  were  made  the 
defendant  John  C.  Thomas  was  Insolvent, 
owing  other  Indebtedness  than  that  to  his 
wife.  In  various  amounts,  and  to  various  cred- 
itors, some  of  which  have  since  compromised 
at  -fifty  cents  on  the  dollar,  and  some  of 
which,  so  far  as  the  proof  shows,  have  not 
been  paid  at  all.  At  the  time  the  convey- 
ances were  made,  Mrs.  Thomas  did  not  know 
that  the  defendant  owed  any  other  debts  than 
the  one  to  her.  He  had  not  been  accustomed 
to  talk  over  with  her  his  private  trasinesa 


affairs,  and  she  knew  nothing  about  his  finan- 
cial situation.  The  deeds  in  question  were 
made  in  payment  of  what  he  oWed  her,  ajid 
without  intent  on  her  part  to  binder,  dela^. 
or  defraud  his  other  credltMS.  So  far  as  the 
defendant  John  C.  Thomas  is  concerned.  lie 
knew  at  the  time  the  deeds  wem  made  that 
he  was  insolvent,  and  that  by  making  tbe 
deeds  in  question  he  was  putting  the  proper- 
ty In  question  beyond  the  reach  of  his  cred- 
itors; and  I  am  convinced  that  It  was  his  in- 
tention. In  making  the  deeds,  to  satisfy  bis 
wife's  claim,  and  put  the  pn^erty  beyond 
the  reach  of  bis  other  creditors.  It  is  impoe- 
alble  to  estimate  with  accuracy  the  valne  of 
the  Interest  which  Mrs.  Thomas  acquired  by 
these  conveyances.  Its  legal  character  can 
be  clearly  stated,  but  the  value  of  the  addi- 
tional interest  secured  to  her  cannot  be  esti- 
mated with  any  degree  of  certainty.  The 
property  was  their  homestead  bef(»e  the 
deeds  in  question  were  made,  but  was  worth 
double  the  homestead  right  In  value.  She 
also  had  an  Inchoate  right  of  dower.  After 
these  deeds  were  made,  they  held  it  aa  bus- 
band  and  wife  by  entireties.  Whether  the 
additional  right  so  acquired  by  tbe  deeds  ex- 
ceeded the  amount  of  her  debt  at  that  time, 
with  interest,  cannot  be  calculated,  and  so  it 
cannot  be  determined  whether  the  considera- 
tion paid  for  her  newly-acqulred  right  in  tbe 
property  was  adequate  or  inadequate.  The 
defendant  John  O,  Thomas,  although  present 
at  the  hearing,  was  not  sworn  as  a  witness. 
He  was  not  called  to  the  stand  by  the  com- 
plainants or  his  wife,  Augusta  Thomas;  nor 
did  he  voluntarily  testify  In  the  case,  al- 
though he  had  filed  a  separate  answer.  It 
is  plain  from  the  proofs  taken  that  many.  If 
not  all,  the  facts  and  circumstances  upon 
which  his  wife,  Augusta  Thomas,  relies  were 
within  his  personal  knowledge.  The  indebt- 
edness which  it  Is  dahned  constituted  the 
con8lderBtioi>  for  the  conveyances  attacked 
arose  about  twenty-two  yean  before  the 
deeds  were  made.  No  written  evidence  of 
the  debt  was  ever  given,  and  no  payments 
of  principal  or  interest  has  been  made  there- 
on In  the  meantime.  It  is  In  the  nature  of  a 
'revived'  claim,  and,  under  our  decisions,  to 
constitute  it  a  sufficient  consideradon,  the 
claim  must  be  founded  upon  an  acknowl- 
edged and  recognized  indebtedness.  The 
transaction  was  between  husband  and  wife; 
and  It  had  the  efTect  to  place  John  C.  Thom- 
as' interest  In  the  premises  beyond  the  reach 
of  his  other  creditors.  John  C.  Thomas, 
whose  testimony  would  have  been  material 
in  his  wife's  interest  if  her  theory  is  true, 
was  not  called  upon  to  testify,  althongh  pte»- 
ent  In  the  court  room'  during  most  of  the 
trial.  Under  these  circumstances  tbe  trans- 
action should  be  closely  and  carefully  scrut- 
inized, and  the  court  should  not  find  for  the 
defendant  Augusta  Thomas,  nnless  it  dearly 
appears  from  the  proofs  that  the  transaction. 
so  far  as  she  is  concerned,  is  an  honest  one. 
The  fact  that  Mra.  Thomas  had  the  $500  at 
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the  time  ot  her  marriage  Is  proved,  not  only 
by  her  own  oath,  but  the  testimony  of  her 
sister  Emily.  That  she  loaned  It  to  her  hus- 
band, and  from  that  time  forward  to  the  date 
of  the'  conveyancea  In  question  it  was  an  ac- 
knowledged and  recognized  Indebtedness, 
which  he  repeatedly  promised  to  pay  or  secure, 
is  proved  only  by  the  testimony  of  Mrs. 
Thomas,  the  only  other  evidence  there  could 
be  of  those  facts,  as  it  appears  from  her 
statement  that  the  subject  was  never  talked 
over  In  the  presence  of  any  other  person; 
but,  considering  her  statement  in  all  Its  par- 
ticulars, I  am  satlsfled  that  It  is  substantially 
true.  True  it  is  that  the  bosiness  was  not 
conducted  with  the  same  care  and  business 
prudence  that  would  be  expected  between 
business  men  or  strangers;  but  It  is  not  mor* 
unusual  than  is  frequently  found  where  the 
relation  between  the  i>arties  is  that  of  hus- 
band and  wife,  and  where  the  wife  tmsta 
the  husband,  so  far  as  her  business  atfairs 
are  concerned;  and,  ao  far  as  she  is  con- 
cerned. It  must  be  held  that  the  transaction 
was  an  bonest  one,  by  which  she  Intended  to 
secure  the  payment  and  satisfaction  of  bw 
debt,  and  did  not  Intend  to  hinder,  delay,  or 
defraud  the  creditors  of  her  husband;  and 
as  to  her  the  comi^alnants  are  not  entitled 
to  the  reUef  prayed  for  In  their  bill,  and,  so 
far  as  she  and  they  are  concerned,  tbe  con- 
veyances are  vaikL  The  bill  will,  therefore, 
be  diwBisaed.  with  costs,  and  a  decree  to 
that  effect  may  be  prepared  and  presented 
for  slgnatve;" 

The  decree  below  must  be  affirmed.    The 
other  Jnsttoeo  concurred. 


TBMPLETON  t.  TEMPI^ETrON. 
(Bnpreme  Orart  ot  Michigan.    Feb.  27,  1901.) 

DIVOBOS-AUltONT-^niDIOIAL  NOTIOB. 

1.  Where  a  divorce  was  granted  to  complain- 
ant, and  defendant's  property  consisted  of  a 
farm  worth  $3,3S0  and  personal  pr<verty  worth 
{1,140,  an  alimony  decree  requiring  him  to  pay 
$1,400  cash  within  90  days  was  not  inade- 
quate. 

2.  Where,  on  granting  complainant  a  divorce, 
proofs  as  to  defendant's  property,  taken  ex 
parte,  showed  hie  farm  to  be  worth  $3,360,  and 
personal  property  $1,140,  and  he  was  required 
to  pay  aa  alimony  $1,400  cash  In  00  days,  the 
court  may  take  judicial  notice  that  no  man 
whose  property  is  of  that  character  and 
amount  can  raise  and  pay  $1,400  wlthoot  seri- 
008  embarrasemmt;  and  on  complainant's  ap- 
peal the  award  should  be  afSrmed. 

Appeal  from  circuit  court,  Ingham  connity, 
in  chancery;   Howard  Wlest,  Judge. 

Action  by  Emily  Templeton  against  An- 
gus Templeton.  From  a  decree  Ozing  the 
amount  of  alimony  to  be  paid  by  defendant, 
plaintiff  appeals.    Affirmed. 

Smith  A  Hood,  for  appelant.  Lawton  T. 
Bemana  (B.  A.  Montgomery,  ot  counsel),  for 
•ppelleft 

HOOKBB,  J.  The  drcnit  conrt  In  chan- 
cery gtanttd  to  complainant  a  decree  of  di- 


vorce, r^erring  the  subject  of  alimony  to  a 
oommlssloner,  with  direction  to  take  proofs 
and  report  the  amount  of  real  and  personal 
property  possessed  by  tbe  defendant.  He 
reported  tbe  real  property  as  of  the  value  of 
$8,360,  and  that  the  personal  property  was 
worth  $1,140.  making  a  total  of  $4,400, 
whereupon  tbe  court  decreed  that  the  de- 
fendant pay  to  the  complainant,  within  90 
days  in  cash,  the  sum  of  $1,400.  The  com- 
plainant has  appealed,  claiming  tbe  amount 
inadequate. 

The  proofs  were  taken  in  open  court,  and 
were  ex  part&  We  may  take  Judicial  notice 
that  no  man  whose  property  consists  of  .a 
farm,  and  the  personal  property  usually 
owned  by  a  farmer,  and  which  all  amonntt 
to  but  $4,490,  can  raise  and  pay  $1,400  in 
cash  without  serious  embarrassment.  We 
think  complainant  should  have  been  satia- 
flled  with  the  decree,  which  la  hereby  af- 
flrmed,  without  costs  to  either  party.  Tbe 
other  Justices  concurred. 


WEBER  T.  MARQUETTD  OTRCtJIT 

JUDGE. 

(Supreme  Court  of  Michigan.    Feb.  27,  1901.) 

APPEAI^RBCORD-SBTTLBMBNT    OF    OASB- 
BXTBNSION   OF   TIMB. 

Delay  in  settling  a  ease  for  review,  dne  to 
the  inability  of  respondent's  counsel  to  furnish 
exhibits  to  be  incorporated  therein,  is  suffi- 
cient ground  for  extending  the  time  for  settle- 
ment. 

Original  application,  on  the  relation  oi 
William  C.  Weber,  (or  a  mandamus  to  com 
pel  the  Marquette  circuit  Judge  to  set  aside 
an  order  extending  the  time  for  the  settle- 
ment of  a  case  for  review.    Denied. 

Ball  &  Ball,  for  relator.  Button  &  Cul- 
ver, for  respondent. 

PER  CURIAM.  This  is  an  application  foe 
a  mandamus  to  compel  the  circuit  Judge  to 
set  aside  an  order  for  a  settlement  of  a 
chancery  case  for  review  at  a  date  later 
than  four  months  from  the  entry  of  tbe  de- 
cree. It  appears  that  an  order  extending 
the  time  for  settlement  of  tbe  case  to  the 
limit  of  four  months  had  been  regularly  en- 
tered. On  the  6th  day  of  December  the  par- 
ties were  before  tbe  court,  and  complain- 
ant's solicitor,  while  objecting  to  the  time 
as  too  short,  stated  that  be  would  do  what 
he  could  to  examine  tbe  case  and  prepare 
amendments  before  6  o'clock  of  December 
7th.  On  the  7th  he  appeared  and  stated 
that  he  had  not  had  sufficient  time,  and  ob- 
jected to  a  settlement  of  the  case  or  any 
postponement.  The  circuit  Judge,  however, 
stated  that  he  would  ^ther  sign  the  casa 
then  aad  there,  or  allow  complainant's  so- 
licitor more  time,  at  the  latter's  option.  He 
returns  that  the  relator's  solicitor  replied 
that  while  they  did  not  want  to  be  placed  in 
the  position  ot  asking  tor  tlme^  but,  rather. 


SH  NORTHWESTBRN  BEPORTEB. 


(Mica. 


protested  against  the  allowance  of  more 
time,  still  tbey  wonld  say  that  if  the  court 
extended  the  time  they  would  probably  pre- 
pare and  submit  amendments.  The  court 
thereupon  entered  an  order  extending  the 
time  beyond  the  four  months.  It  appears 
to  ns,  as  It  did  to  the  circuit  Judge,  that  near 
the  close  of  the  time  fixed  by  the  final  ex- 
tension for  the  settlement  of  the  case  the 
defendant's  solicitors  were  delayed  in  sub- 
mitting the  case  by  reason  of  complainant's 
solicitor  being  unable  to  furnish  the  com- 
plainant's exhibits  to  be  incorporated  In  the 
proposed  case.  The  case  is  within  the  prin- 
ciple of  the  case  of  City  of  Kalamazoo  t. 
Kalamazoo  Heat,  Light  &  Power  Co.  (Mich.) 
81  N.  W.  426.  In  that  case  the  appealing 
party  was  delayed  by  the  default  in  an  offi- 
cer of  the  court.  In  the  present  case  It  ap- 
pears that  the  appellant  would  have  been 
able  to  settle  the  case  if  the  exhibits  had 
been  furnished  on  request.  The  delay, 
which  was  not  anticipated,  while  not  due  to 
captlousness  on  the  part  of  the  solicitors, 
was  owing  to  the  exhibits  being  In  a  dis- 
tant city,  and  to  the  fact  that  when  they 
were  received  by  complainant's  solicitors  the 
defendant's  solicitors  were  compelled  to  wait 
until  copies  were  furnished  by  complain- 
ant's solicitors.  Under  the  circumstances, 
we  think  the  case  should  be  settled  for  re- 
view, and  the  application  will  be  denied. 


PEOPLE  T.  STRATTON. 
(Supreme  Q>nrt  of  Michigan.    Feb.  27,  1901.) 

LARCENY— FRAUDULENT   CONVERSION— RB- 
PLBfVIN— SALE  OF  PROPERTY. 

The  fact  that  property  seized  on  replevin 
before  a  Jnstice,  and  delivered  to  the  plaintiff, 
is  sold  by  him  pending  the  litigation,  after  he 
has  perfected  his  appeal  to  the  circuit  court, 
does  not  reuder  him  criminally  liable,  under 
Comp.  Laws,  |  11,570,  providing  that  if  any 
peirson.  to  whom  any  property  which  may  be 
the  subject  of  larceny  8ball  have  been  deliver- 
ed, Bbafl  fraudulently  convert  the  same  to  his 
own  use,  he  shall  be  deemed  guilty  of  larceny. 

Error  to  circuit  court.  Van  Bnren  county; 
John  R.  Carr,  Judge. 

Theodore  Stratton  was  convicted  of  lar^ 
ceny,  and  brings  error.    Reversed. 

Hammond  &  Hammond,  for  appellant. 
David  Anderson,  Pros.  Atty.,  for  the  People. 

MOORE,  J.  An  Information  was  tiled 
against  the  respondent  charging  him  with  the 
larceny  of  one  cow,  one  colt,  one  yearling 
heifer,  and  five  sheep,  the  property  of  Charles 
H.  Wall.  He  was  convicted,  and  sentenced 
to  state  prison  for  three  years.  The  record 
discloses  the  criminal  complaint  was  made 
by  Mr.  Wall,  April  6,  1900.  Mr.  Wall,  prior 
to  the  14th  of  March,  1S99,  had  been  a  ten- 
ant for  several  years  on  the  farm  of  Mr. 
Stratton.  When  he  left  the  farm,  in  March, 
he  to<^  with  him  the  property  In  controver- 
sy.   The  respondent,  claiming  the  right  to 


the  potwesslon  of  the  property,  on  ttie  15tb 
of  March,  1899,  commenced  an  action  of  re- 
plevin for  it  in  Justice  court  The  property 
was  taken  under  the  writ  of  replevin  b^'  tlie 
sheriff,  and  delivered  to  Mr.  Stratton.  The 
usual  declaration  in  replevin  was  filed.  Mr. 
Wall  appeared  by  attorney,  pleaded  the  gen- 
eral Issue,  and  gave  notice  that  a  portion  of 
the  property  was  not  the  property  of  Mr. 
Stratton,  but  belonged  to  the  wife  and  chil- 
dren of  Mr.  Wall,  and  that  another  portion  of 
it  was  partnership  property,  and  the  accounts 
between  the  parties  had  not  been  settled, 
and  that  by  virtue  of  the  partnership  agree- 
ment the  defendant  was  entitled  to  the  pos- 
session of  the  property.  A  trial  was  bad 
before  a  Jury,  May  25,  1900,  which  returned 
a  verdict  in  favor  of  defendant,  and  a  Judg- 
ment was  entered  for  a  return  of  the  prop- 
erty. On  the  29th  of  May  the  respondent 
filed  an  affidavit  and  bond  for  an  appeal  from 
the  Justice  court  to  the  circuit  court,  and 
the  Justice  made  his  return  to  the  circuit 
court.  Afterwards  an  order  was  made  that 
respondent  be  required  to  give  an  additional 
b<xid  in  the  circuit  court  This  was  not 
done,  and  the  appeal  was  dismissed.  In  Oc- 
tober, 1899,  Mr.  Wall  commenced  suit  la  the 
circuit  court  against  Mr.  Stratton  and  the 
surety  on  the  appeal  bond.  In  February, 
1900,  he  obtained  a  Judgment  against  them. 
Upon  this  Judgment  an  executicm  was  Issued, 
and  on  the  20tb  of  February  a  levy  was  made 
upon  130  acres  of  land.  The  execution  had 
not  been  returned  when  the  trial  of  the  crim- 
inal case  was  bad. 

The  information  is  filed  under  section  11,570 
of  the  Compiled  Laws,  which  reads  as  fol- 
lows: "If  any  person  to  whom  any  money, 
goods  or  other  property  which  may  be  the 
subject. of  larceny  shall  have  been  delivered 
shall  embezzle  or  frandulentiy  convert  to  his 
own  use  or  shall  secrete  with  the  intent  to 
embezzle  or  frandulentiy  use  such  goods, 
money  or  other  property  or  any  part  there- 
of, he  shall  be  deemed  by  so  doing  to  have 
ctHmmltted  the  crime  of  larceny."  It  is  the 
claim  of  the  people  Aat  because  the  sheriflr, 
after  obtaining  the  property  by  virtue  of  the 
replevin,  delivered  It  to  the  respondent,  and 
the  latter  sold  it,  instead  of  returning  It  to 
Mr.  Wall,  when  the  appeal  was  dismissed 
from  the  circuit  court,  this  proceeding  Is 
Justified,  if  Mr.  Strattcm  fraudnlentiy  con- 
verted the  property  to  his  own  use,  and  that 
the  Jury  was  Justified  In  finding  he  frandu- 
lentiy converted  the  property.  At  the  con- 
clusion of  the  testimony  the  court  was  re- 
quested to  direct  a  verdict  for  respondent, 
but  declined  to  do.  so.  Upon  the  trial  the 
respondent  sought  to  show  the  property  in 
question  was  his,  and  not  the  property  of 
Mr.  Wall.  The  circuit  Judge  held  the  Judg- 
ment in  the  Justice  court  was  conclusive  as 
to  the  title  of  the  property,  and  refused  to 
admit  any  testimony  bearing  ui>on  that  point 
Upon  the  trial  in  the  Justice  court  the  re- 
spondent was  represented  by  an  attorney  at 
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law  of  20  yean^  practice.  It  appears  from 
the  testimony  of  the  respondent  that  while 
the  litigation  was  pending  be  sold  his  farm. 
It  also  appears  from  bis  testimony,  and  that 
of  his  lawyer,  that  when  a  yerdlct  was  ren- 
dered against  him  In  Justice  court  be  was 
advised  by  his  attorney  that  when  he  had 
perfected  his  appeal  by  filing  his  afiSdavit 
and  bond  the  bond  stood  in  the  place  of  the 
property,  and  that  be  had  a  right  to  sell  it 
pending  the  litigation.  The  respondent  claim- 
ed that  he  thought  be  had  the  right  to  the 
property  when  he  commenced  his  action  of 
replevin,  and  that  when  be  had  given  the  ap- 
peal bond  he  supposed  he  had  a  right  to 
dispose  of  It,  as  be  had  been  advised  by  his 
counsel,  and  that  if  be  had  not  so  supposed 
he  would  not  have  sold  it. 

Error  Is  assigned  upon  the  admission  of 
testimony  upon  the  refusal  of  the  court  to 
direct  a  verdict,  and  upon  various  portions 
of  the  charge  to  the  Jury.  It  will  not  be 
necessary  to  discuss  these  assignments  of 
error  in  detail,  for  the  reason  that  we  are 
all  agreed  the  provisions  of  the  section  under 
which  this  Information  was  filed  do  not  apply 
to  a  case  like  the  one  at  bar.  It  Is  Impossi- 
ble to  read  this  record  vrlthout  reaching  the 
coDclasion  that  honest  dlfTerences  arose  be- 
tween the  complaining  witness  In  the  crim- 
inal case  and  the  respondent  as  to  the  own- 
ership of  property  which  was  tatcen  from  the 
farm  of  Mr.  Stratton  by  Mr.  Wall  when  his 
tenancy  ceased.  This  controversy  should 
have  been  left  for  settlement  in  the  dvil 
court  The  provisions  of  the  criminal  law 
should  not  be  Invoked  under  the  circumstan- 
ces disclosed  by  this  record.  The  Judgment 
is  reversed,  and  the  respondent  is  discharged 
from  custody.    The  other  Justices  concurred. 


LAYIOLSTTTE  ▼.  ALBERTS  et  al. 
(Supreme  Court  of  Michigan.    Feb.  27,  1901.) 

TRIALi— INSTRUCTIONS— PARTICULAR  HAN'S 
TESTIMONY. 
Where  the  testimony  was  brief,  and  limit- 
ed to  the  two  parties,  and  there  was  no  possi- 
bility of  a  mistake,  an  instruction  that,  if  the 
jnry  believed  the  testimony  of  defendant,  the 
plamtifl  could  not  recover,  was  not  improper. 

Error  to  circuit  court,  Muskegon  county; 
Fred.  J.  Russell,  Judge. 

Action  by  Charles  Lavlolette  against  Silas 
L.  Alberts  and  Albro  Enos.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  brings 
error.    Affirmed. 

Edward  D.  Haines  (Cross  &  Lovelace,  of 
counsel),  for  appellant.  Stephen  H.  Clink, 
for  appellees. 

HOOKER,  J.  The  question  in  this  case 
upon  its  trial  was  whether  the  defendant 
was  liable  upon  a  breach  of  warranty  that 
certain  onion  seed  sold  by  him  to  the  plain- 
tiff was  of  the  Southport  Red  Globe  variety. 
The  only  dispute  was  whether  the  defendant 


sold  them  as  such  without  qnallflcatlon,  or 
with  the  statement  that  he  bought  them  for 
that,  but  no  man  could  be  sure  that  onion 
seed  bought  in  the  market  would  prove  true 
to  name.  The  only  testimony  upon  the  dis- 
puted question  was  that  of  the  two  parties. 
One  said  It  was  sold  without  qualification. 
The  other  contradicted  him.  The  court  left 
the  case  to  the  Jury  In  a  fair  charge,  but 
gave  a  request  as  follows:  'The  defendants 
ask  the  court  to  charge  the  Jury,  as  a  matter 
of  law,  that  if  they  believe  the  testimony  of 
Mr.  Enos  the  plaintiff  cannot  recover  in  this 
case."  Cases  have  been  reversed  upon  such ' 
direction  in  some  instances,  but  it  was 
where,  owing  to  the  volume  of  testimony  and 
number  of  witnesses,  there  was  reason  to  be- 
lieve injury  might  have  been  caused  thereby. 
Chase  v.  Iron- Works,  65  Mich.  189,  20  N.  W. 
827;  People  v.  Simpson,  4S  Mich.  478.  12  K. 
W.  662;  Fraser  v.  Haggerty,  86  Mich.  531,  49 
N.  W.  616.  Here  the  testimony  Is  brief  ajid 
pointed,  and  there  was  no  possibility  of  a 
mistake,  in  view  of  the  remainder  of  the 
charge.  The  other  questions  need  not  be 
discussed.  We  think  there  was  no  error  in 
them.  The  Judgment  is  afiSrmed.  The  other 
Justices  concurred. 


STAHL  V.  DATTON  et  nx. 

(Supreme  Court  of  Michigan.     Feb.  27,  1901.) 

EJECTMENT— SECOND  NEW  TRIAL-OR0UND9- 
NATURB  OF  APPLICATION. 
Under  Comp.  Laws,  §  10,981,  authorizing 
the  court  to  grant  a  new  trial  after  the  rendi- 
tion of  a  second  judgment  in  ejectment,  if  sat- 
isfied that  justice  will  be  promoted,  it  is  not 
error  to  ref  ase  to  grant  a  new  trial  on  a  show- 
ing that  one  defendant  claimed  to  be  a  materi- 
al witness  and  an  attorney  on  whom  defend- 
ants relied  were  absent  at  the  time  of  the  trial, 
when  the  nature  of  the  defense  to  be  interpos- 
ed is  not  shown. 

Error  to  circuit  court,  Ingham  county; 
Howard  Wiest,  Judge. 

B^ectment  by  Jacob  Stahl  against  George 
M.  Dayton  and  wife.  From  a  judgment  in 
favor  of  the  plaintiff « the  defendants  bring  er- 
ror.   Affirmed. 

Harry  El.  Hooker  (R.  A.  Montgomery,  of 
counsel),  for  appellants.  El  C.  Ohapin  and 
Russell  C.  Ostrander,  for  appellee. 

MONTGOMERY,  C.  J.  The  plaintiff 
brought  an  action  of  ejectment  On  the  first 
trial,  which  occurred  on  December  11,  1899, 
the  plaintiff  recovered.  The  defendants  paid 
the  costs,  and  took  a  second  trial,  which  they 
were  entitled  to  as  a  matter  of  right,  under 
section  10,981,  Comp.  Laws.  A  second  trial 
was  had  with  the  same  result  and  the  de- 
fendants thereupon  made  a  motion  for  a  new 
trial  based  upon  the  showing  that  defend- 
ant George  M.  Dayton  was  unable  to  be  pres- 
ent at  the  time  of  the  trial;  that  he  was  a 
material  witness  as  well  as  one  of  the  par- 
ties; and  also  upon  the  showing  that  defend- 


250 


85  NORTHWESTEBN  REPORTER. 


(Mich. 


ants  had  acted  upon  the  adrlce  of  Attorney 
Loranger,  who  was  at  the  time  of  the  trial 
nnable  to  attend  because  of  an  engagement 
In  anotber  trial  at  Bay  City.  This  showing 
was  accompanied  by  a  general  affidavit  of 
merits,  which  did  not  dlsdose  the  nature  of 
the  defense.  The  circuit  Judge  denied  the 
application,  assigning  as  one  reason  that 
there  was  no  showing  as  to  the  nature  of  the 
defense,  or  In  what  manner  the  defense  ex- 
pected to  meet  the  case  made  by  the  plalntltF. 
The  statute,  so  far  as  It  is  material  to  this 
question,  reads  as  follows:  "The  court,  up- 
on subsequent  application  made  within  two 
years  after  the  rendering  of  the  second  Judg- 
ment In  said  cause.  If  satlsfled  that  Justice 
will  be  thereby  promoted,  and  the  rights  of 
the  parties  more  satisfactorily  ascertained 
and  estaUlsfaed,  may  vacate  the  Judgment 
and  grant  another  new  trial."  Comp.  Laws, 
I  10,961.  It  is  manifest  that,  under  this  stat- 
ute, showing  oDght  to  be  made  such  as  to 
convince  the  Judgment  of  the  court  that  Jus- 
tice will  be  promoted  by  a  new  trial.  The 
circnit  Judge  in  this  case  had  the  evidence  of 
the  plaintiff's  case  before  him.  He  had  no 
facts  which  showed  that  the  defendants  were 
able  to  meet  that  case,  and  the  sole  qnestion 
Is  whether  It  was  an  abuse  of  discretion  to  re- 
fuse to  grant  a  new  trial  upon  the  showing 
made.  Under  a  statute  in  the  precise  terms 
as  the  section  quoted,  the  supreme  court  of 
Illinois  held.  In  an  early  case,  that  such  an 
application  is  addressed  to  the  sound  discre- 
tion of  the  court,  and  Its  decision  thereon 
cannot  be  assigned  for  error.  Rlggs  v.  Sav- 
age, 4  Gilman,  130. 

It  Is  not  necessary  to  go  to  the  length  of 
following  this  case,  nor  do  we  lay  down  the 
rule  that  an  abase  of  discretion  may  not  be 
corrected  on  error,  but  we  are  not  satisfied 
that  there  was  in  this  case  any  abuse  of  dis- 
cretion. It  did  not  appear  to  the  circuit  Judge 
that  Justice  would  be  promoted  by  a  new 
trial  of  the  case.  In  the  absence  of  anything 
in  the  record  to  Indicate  what  the  nature  of 
the  defense  which  the  defendants  proposed 
to  interpose  may  be,  bow  are  we  able  to 
say  that  It  appears  afflrmatlvely  that  Ju»- 
tlce  would  be  promoted?  We  have  but  the 
ordinary  affidavit  of  merits,  which,  under  the 
rules.  Is  Sufficient  in  some  cases  to  Justify  a 
continuance  of  a  cause;  but  In  this  case  the 
defendant  Is  proceeding  under  a  statute 
which  Imposes  upon  him  the  burden  of  show- 
ing to  the  satisfaction  of  the  trial  Judge  that 
Justice  will  be  promoted  by  vacating  a  Judg- 
ment already  entered  and  granting  a  new 
trial. 

We  think  that,  at  the  least  the  defendant 
should  be  required  to  disclose  the  nature  of 
the  defense,  in  order  that  the  circuit  Judge 
may  exercise  bis  Judgment  in  determining 
whether  Justice  will  be  promoted  by  a  new 
trial.  To  hold  otherwise  would  be  to  substi- 
tute the  Judgment  of  the  attorney,  who  ad- 
vises that  there  Is  a  defense  to  the  action,  for 
that  of  the  trial  Judge;  for  if  the  fact  be  that 


there  la  a  defense  to  the  action,  and  this  ta 
to  be  found  upon  a  mere  affidavit  of  merits 
consisting  of  the  statement  that  defendant 
Is  advised  by  his  attorney  that  he  has  a  good 
defense,  a  new  trial  conld  be  demanded  as 
a  matter  of  right  In  any  case  in  which  such 
a  general  affidavit  is  filed;  for,  without  ref- 
erence to  the  manner  In.  which  Judgment  was 
obtained,  it  cannot  be  gainsaid  that,  if  there 
is  a  good  defense  to  the  action  In  which  Judg- 
ment has  been  obtained  for  the  plalntifF,  Jus- 
tice would  be  promoted  by  granting  a  new 
trial.  It  would  seem  clear,  therefore,  that 
this  pivotal  question  Is  one  npon  which  the 
Judgment  of  the  court  Is  to  be  invoked  only 
upon  some  showing  of  the  facts  which  will 
enable  the  court  to  decide  the  qnestion  in- 
telligently.   Judgment  affirmed. 

HOOKER,  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


TRUDELL  T.  GBAKD  TRUNK  RT.  00. 

(Supreme  Oonrt  of  Michigan.    Feb.  27,  1901.) 

RAILROADS  —  NEOLiaBNCEI  —  TRB8PASSEB  ON 
TRACK  —  INFANTS  —  OONTRIBUTOKT  NSOL.I- 
OBNCE>-aROSS   NBQLJOHINCa. 

l.-Plalntlfl'a  intestate,  a  boy  7  years  and  4 
months  old,  was  standing  on  one  of  two  tracks, 
or  attempting  to  cross,  when  he  was  struck 
by  a  train  and  killed.  A  witness  testified  that 
deceased  had  been  on  the  track  abont  two  min- 
utes, when  he  called  to  him  that  a  train  was 
comiug,  and  he  answered  that  it  wu  on  an- 
other track,  and  could  not  strike  blm,  reterrinx 
to  a  train  on  another  track;  that  deceased 
then  turned,  and  saw  the  train  on  the  track 
he  was  on,  and  started  to  mn  off.  Deceased 
was  a  good-sized  boy  for  his  age,  and  there 
was  testimony  that  he  knew  the  danger  of  be- 
ing in  the  way  of  a  train  or  car.  Held  that,  it 
appearing  the  boy  knew  the  danger,  it  was  er- 
ror to  submit  the  question  of  his  contributory 
negligence  to  the  jury. 

2.  Where  a  boy  7  years  and  4  months  old, 
and  of  good  size  for  his  a^e,  had  been  standing 
on  a  railroad  track  on  the  right  of  way  for  a 
couple  of  minutes,  or  was  attempting  to  cross 
the  track,  when  be  was  struck  by  a  train  and 
killed,  the  track  being  straight,  so  an  object 
of  his  size  could  be  seen  a  long  distance  from 
the  engine  cab,  and  the  engineer  and  fireman 
testified  the  boy  ran  ont  in  front  of  the  engine, 
not  over  15  feet  from  it,  there  was  no  evidence 
of  negligence  on  the  part  of  the  railroad,  since, 
if  the  boy  had  been  standing  on  the  track,  the 
engineer  would  be  justified  In  believing  he 
would  step  off  in  time  to  avoid  being  struck. 

8.  A  boy  of  a  little  over  7  years  of  age,  play- 
ing on  a  railroad  right  of  way,  is  a  trespasser 
as  a  matter  of  law. 

4.  A  railroad  is  only  liable  tor  injnriea  sus- 
tained by  trespassers  on  the  right  of  way  when 
the  company's  agents  have  Ijcen  guilty  of  gross 
negligence. 

Error  to  circuit  court  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Elizabeth  Trudell,  {iB  adminis- 
tratrix of  the  estate  of  William  Trudell,  de- 
ceased, against  the  Grand  Trunk  Railway 
Company  of  Canada.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  brings  error. 
Reversed. 
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Geer  ft  WiUlamB  (B.  W.  Meddaugh,  (^ 
counsel),  tor  appellant  William  Stacey 
(Frank  O.  Cook,  of  oonnael),  tor  appellee. 

LONG,  I.  Tbla  action  1>  brought  by  tbe 
plaintiff,  aa  administratrix  of  tbe  estate  of 
William  TrudeH,  deceased,  to  recover  dam- 
ages for  injuries  resulting  in  tbe  death  of  the 
latter,  a  boy  7  years  and  4  months  old  at 
the  time  of  the  Injury.  He  was  Idlied  about 
3  o'clock  on  Sunday  afternoon,  upon  defend- 
ant's track,  about  half  way  between  Mack 
avenue  and  Hale  street,  in  the  city  of  De- 
troit. At  the  place  where  the  injury  occur- 
red there  were  two  main  tracks  and  a  side 
track,  and  at  the  time  there  was  a  Lake 
Shore  train  coming  towards  him  from  the 
south,  on  the  east  main  track.  He  was 
standing,  as  plaintiff  claims,  in  the  center  of 
tbe  west  main  track,  on  which  tbe  Grand 
Trunk  train  which  struck  him  was  approach- 
ing from  the  north.  The  testimony  is  some- 
what cimtradictory  as  to  whether  the  boy 
was  standing  on  this  track  when  be  wtu 
struck  or  was  attempting  to  cross  it  Herman 
Eckert  a  boy  about  14  years  of  age,  testided 
that  deceased  had  then  been  on  that  track 
about  two  minutes.  He  says  he  called  the 
boy's  attention  to  the  fact  that  the  Grand 
Trunk  train  was  coming,  and  that  young 
Trudell  said,  "That  train  Is  on  tbe  other 
track;  It  can't  strike  me;"  that  It  was  tbe 
Lake  Shore  train  be  said  could  not  strike 
falm;  that  the  witness  then  said  to  him, 
"Look  out,  Willie,  here  it  comes;"  and  then 
the  boy  turned  round,  and  started  to  run, 
when  he  was  struck.  Antbony  Karsnldc, 
who  saw  the  accident,  was  the  only  other 
witness  examined  by  the  plaintiff.  He  testi- 
fied that  Eckert  called  to  the  boy,  and  told 
blm  tbe  train  would  strike  him,  and  be  said 
tbe  train  was  on  the  other  track;  that  £k;kert 
called  to  him  again  to  get  off  the  track,  and 
then  he  looked  around,  and  started  to  run 
off.  Both  these  boys  testified  substantially 
tbat  tbe  deceased  knew  enough  to  get  out  of 
tbe  way  of  the  train  or  he  would  be  injured. 
Young  Bckert  testified  that  he  was  a  good- 
sized  boy  for  his  age;  that  he  went  to  school, 
and  understood  perfectly  well  that  If  a  team 
or  a  car  came  along,  and  he  stood  in  front 
of  it  If  he  did  not  get  out  of  tbe  way  be 
would  be  hurt  The  testimony  showed  that 
these  boys  were  standing  on  tbe  siding, 
throwing  stones  and  playing  tag,  and  that 
Just  before  the  train  came  along  deceased 
went  upon  tbe  track  of  tbe  defendant  com- 
pany, and  atood  there  watching  the  Lake 
Shore  train,  or  else  he  attempted  to  cross  the 
defendant's  track  Just  before  the  train  came 
along.  There  was  some  conflict  In  the  evi- 
dence on  this  point  Tbe  engineer  on  the 
train  testified:  "As  near  as  I  can  recollect, 
after  I  passed  Mack  avenue  this  little  boy 
ran  right  out  from  behind  some  cars  In  front 
4>t  my  engine.  He  could  not  have  been  more 
than  fifteen  feet  from  my  engine  when  I 
flrst  discovered  him.    I  was  keeping  a  close 


lookout,  and  at  no  time  before  or  after  I 
reached  Mack  avenue  did  I  see  him  on  the 
track."  Tbe  fireman  testified  to  substantial- 
ly the  same  thing.  The  plaintiff  introduced 
some  evidence  tending  to  show  that  the  ds; 
fendanf  8  train  at  the  time  was  running  at  a 
rats  of  from  80  to  36  miles  an  hour.  It  ap- 
peared that  the  track  was  straight,  and  that 
an  object  as  large  as  this  boy  could  have 
been  seen  a  long  distance  from  the  cab  of  the 
engine.  The  court  below  submitted  to  the 
Jury,  not  only  the  question  of  the  negligence 
of  the  deceased,  but  also  the  question  of  the 
defendant's  negligence.  The  Jury  returned 
a  verdict  for  tbe  plaintiff  for  $500.  Defend- 
ant brings  error. 

The  court  charged  the  Jury  on  the  question 
of  the  defendant's  negligence  aa  follows:  "It 
Is  incumbent,  obviously,  upon  the  plaintiff  In 
this  case,  *  *  *  to  satisfy  you,  gentle- 
men of  the  Jury,  tbat  the  defendant  has  been 
negligent  and  that  the  negligence  of  the  de- 
fmdant  is  the  proximate  cause  of  tbe  injury, 
because  no  damages  may  be  honestly  render- 
ed unless  the  Injury  of  which  the  plaintiff  in  a 
case  like  this  complains  of  comes  directly 
from  the  negligence  of  the  defendant  Now, 
yon  have  heard  the  testimony  In  this  case, 
and  if  you  shall  find  in  this  case  that  at  a 
point  sufildent  for  tbe  engineer  to  have  come 
to  a  Btc^,— to  have  controlled  his  engine,— It 
became,  or  should  have  become,  apparent  to 
blm  tbat  the  child  was  not  going  to  leave  the 
track,  then,  and  under  those  circumstances, 
I  say,  gentlemen  of  the  Jury,  it  became  his 
duty  to  stop  his  engine.  But  unless  yon  find 
that  to  be  the  fact,  then  a  verdict  must  be 
rendered  for  tbe  defendant  It  Is  for  you 
to  say,  from  all  tbe  evidence  la  the  case. 
You  have  heard  tbe  testimony.  You  have 
heard  the  testimony  of  the  boy,  who  stood, 
I  think,  upon  the  flat  car,  or  in  the  immedi- 
ate vicinity,  who  was  one  of  the  companions, 
who  stated  that  the  boy  stood  in  the  center 
of  the  track;  that  he  called  his  attention  to 
the  fact  that  tbe  Grand  Trunk  train  was  com- 
ing in,  and  he  said,  'Ob,  no;  it  is  the  Lake 
Shore  train.'  It  Is  for  you  to  say  whether  you 
believe  that,  from  the  evidence  which  has 
been  stbmitted  on  that  point,  it  was  possible 
for  the  engineer  of  that  train  to  have  spen 
tbe  boy  at  a  sufficient  distance  to  have  stop- 
ped tbe  train,  and  that  a  man  exercising  rea- 
sonable caution  in  his  position  would,  under 
those  circumstances,  have  stopped  the  train. 
If  tbat  is  so,  then  I  think  that  If  he  could 
have  seen  him  at  a  sufficient  distance  to  have 
stopped  or  controlled  the  train,  and  If  he  fail- 
ed to  observe  that  degree  of  care  which  other 
men  under  like  circumstances  would  have  bb- 
served,  then,  and  imder  those  circumstances, 
the  company  Is  guilty  of  negligence,  but  not 
otherwise.  Now,  you  have  heard  the  testi- 
mony, on  tbe  other  band,  of  tbe  engineer. 
The  engineer  says  that  when  be  was  com- 
ing along,  at  the  rate  which  you  may  find 
that  he  was  coming,  the  boy  suddenly,  at  a 
abort  distance  In  front  of  the  train,  went  up- 
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on  the  track.  If  that  is  so,  that  is  obTlously 
an  end  of  the  case,  because,  under  those  cir- 
cumstances, no  negligence  could  be  predicat- 
ed of  those  who  were  in  the  conduct  of  the 
engine.  But  I  think,  gentlemen  of  the  Jury, 
It  becomes  a  question  for  you  to  determine, 
under  the  circumstances  of  the  case,  wheth- 
er the  defendant  is  or  is  not  guilty  of  negli- 
gence. There  is  one  further  thing  that  I 
must  say  to  you  upon  the  subject,  because,  as 
I  have  already  said  to  you,  not  only,  in  a  case 
like  this,  must  you  find  that  the  defendant 
has  been  guilty  of  negligence,  but  the  plain- 
tiff must  not  be  guilty  of  contributory  negli- 
gence. As  I  said  before,  If  this  were  the  case 
of  an  adult,  it  would  be  a  different  case.  Un- 
der those  circumstances,  not  only  would  there 
be  no  duty.  In  the  sense  in  which  I  hare  used 
it,  on  the  part  of  the  company  to  stop,  but 
beyond  that  there  would  be  contributory  neg- 
ligence upon  the  part  of  the  adult.  Was  the 
little  boy,  under  those  circumstances,  guilty 
of  contributory  negligence?  Now,  obviously, 
as  has  been  saidi  we  cannot  attribute  that 
degree  of  knowledge  and  that  degree  of  care 
to  an  infant  that  we  can  to  an  adult;  and 
It  Is  for  you  to  say,  under  the  circumstances, 
how  much  negligence  should  be  imputed  to 
the  boy.  If  you  believe  that  he  was  of  suffi- 
cient maturity,— had  sufficient  appreciation  of 
the  danger  that  he  was  in  in  going  upon  a 
lullroad  track,— and  if  you  believe,  under  the 
circumstances  of  the  case,  that  be  had  suffi- 
cient maturity  to  keep  that  appreciation  In 
mind,  then,  and  under  those  circumstances, 
you  may  properly  find  him  guilty  of  contribu- 
tory negligence,  but  not  otherwise.  If  he 
failed  In  that,  obviously  contributory  negli- 
gence could  not  be  attributed  to  him.  It  is 
you,  gentlemen  of  the  jury,  I  think,  that 
must  deal  with  this  question,  rather  than 'the 
court  Now,  I  think  I  have  said  all  that  Is 
necessary  for  me  to  say  upon  that  subject" 

We  think  the  court  was  In  error  in  sub- 
mitting either  the  proposition  of  defendant's 
negligence  or  the  negligence  of  the  boy  to 
the  Jury.  The  verdict  under  the  circumstan- 
ces, should  have  been  directed  In  favor  of 
the  defendant  The  testimony  conclusively 
shows  that  this  boy,  while  only  a  little  over 
7  years  of  age,  knew  and  appreciated  the 
danger  there  was  In  being  on  this  track. 
He  knew  that  if  he  remained  on  the  track  on 
which  the  train  was  passing  he  would  be 
Injured.  There  is  no 'dispute  in  the  case  but 
that  his  companion,  Eckert  called  to  him 
that  the  train  was  coming,  and  that  he  heard 
the  call,  and  appreciated  the  danger;  bnt  he 
called  back  that  the  train  was  on  the  other 
track,  and  that  as  soon  as  he  apprehended 
that  the  train  waa  on  the  track  where  he 
stood  he  attempted  to  get  off.  There  is  no 
reason  in  this  case  for  saying  that  he  did 
not  apprehend  the  danger,  nor  that  he  was 
of  Immature  years,  and  must  therefore  be 
excused  from  exercising  any  care.  Age  is 
not  the  tme  test  in  such  case.  It  is  the 
intdligence  of  the  boy,  not  his  age,  that  must 


controL  In  Henderson  t.  Railroad  Ck>..  lic 
Mich.  368»  74  N.  W.  525,  it  appeared  that  tbe 
boy  who  was  Injured  was  about  8  years  old. 
It  was  said:  "The  plaintiff  himself  testi- 
fied that  this  boy  bad  Intelligence  enough  to 
appreciate  the  danger.  He  placed  the  boy  on 
the  stand,  and  he  so  testified.  The  evidence 
clearly  shows  that  there  was  nothing  except 
this  wagon  and  the  east-bound  car  to  ob- 
struct the  vision.  Witnesses  for  the  plain- 
tiff state  that  if  the  boy  had  looked  in  the 
direction  of  the  car,  be  could  have  seen  it. 
It  was  but  common  prudence  in  crossing 
such  a  thoroughfare  to  look,  not  only  toe  tbe 
car,  but  for  any  vehicle  which  might  be  com- 
ing. Injury  would  have  occurred  from  col- 
lision with  an  ordinary  wagon  Just  as  sure- 
ly as  from  running  into  a  car,  and  from  tlie 
testimony  of  the  lad  himself  he  had  intelli- 
gence enough  at  the  time  to  know  this. 
Why,  then,  should  it  be  left  for  the  Jury  to 
say  that  be  had  not?"  That  same  inquiry 
might  as  well  be  made  in  the  present  case 
as  In'  that  There  Is  no  conflict  in  the  tes- 
timony whatever  but  that  the  deceaaed  knew 
of  the  danger  in  being  on  this  railroad  track. 
He  apparently  fully  appreciated  It;  for  when 
his  attention  was  called  to  the  fact  and  he 
saw  for  himself  the  situation,  he  hurriedly 
attempted  to  get  off  the  track. 

But  aside  from  this,  tbe  court  should  have 
directed  the  verdict  for  defendant,  because  it 
was  not  shown  to  have  been  guilty  of  any 
negligence.  The  boys  were  playing  upon  the 
defendant's  right  of  way  half  way  between 
two  streets  which  crossed  the  defendant's 
tracks.  They  were  in  a  place  where  the  en- 
gineer had  no  reason  to  expect  to  see  them. 
They  were  not  upon  a  public  highway  cross- 
ing, but  were  trespassers  upon  the  defend- 
ant's premises;  and  we  think  there  is  no 
conflict  of  authority  that  in  such  case  the 
defendant  can  be  held  liable  only  when  its 
agents  have  been  guilty  of  gross  negligence. 
There  Is  no  evidence  in  the  case  which 
would  warrant  the  submission  of  that  ques- 
tion to  tbe  Jury.  If  the  testimony  of  the 
plaintiff's  witnesses  be  taken  as  true,  that 
the  boy  was  on  the  track  two  minutes  be- 
fore he  was  struck  by  the  engine,  it  would 
not  warrant  the  conclusion  that  the  engineer 
was  guilty  of  gross  negligence.  This  boy 
was  of  good  size  tor  his  age,  and  the  en- 
gineer would  be  Justified  in  believing  that 
he  would  step  off  the  track  In  time  to  avoid 
being  struck,  and  the  engineer  would  not  be 
required  to  check  the  speed  of  bis  engine  un- 
til be  saw  the  boy  did  not  appreciate  the 
danger. 

The  learned  court  below  seemed  to  think 
that  because  tbe  boy  was  of  tender  years, 
the  question  of  the  defendant's  negligence 
was  for  the  Jury,  and  the  claim  of  plain- 
tiff's counsel  and  the  ruling  of  the  court 
was  that  the  boy  was  too  young  to  be  a  tres- 
passer. It  was  therefore  left  to  the  Jury  to 
say  whether  or  not  he  was  a  trespasser.  It 
has  been  repeatedly  held  that  much  younger 
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cbtlitren  than  this  boy  were  trespassers  un- 
der such  circumstances.  Elliot  on  Railroads, 
at  section  1259,  lays  down  the  rule  that  "al- 
though the  age  of  the  child  may  be  import 
tant  in  determining  the  question  ot  contrib- 
utory negligence,  or  the  duty  of  the  com- 
pany after  discovering  him,  the  company,  in 
general,  is  no  more  bound  to  keep  its  prem- 
ises safe  for  children  *who  are  trespassers, 
or  bare  licensees,  not  Inyited  or  enticed  by  it, 
than  It  is  to  keep  them  safe  for  adults;"  and 
again  It  Is  said,  at  section  1260,  by  the  same 
author:  "So  It  has  been  held  that  a  railroad 
company  Is  not  obliged  to  keep  a  lookout 
for  trespassing  children  upon  its  tracks  un- 
der ordinary  circumstances,  or  more  its  cars 
with  reference  to  them,  until  their  presence 
in  danger  Is  dlscoTcred."  In  Masser  v.  Rail- 
way Co.,  68  Iowa,  602,  27  N.  W.  776.  it  ap- 
peared that  the  boy  was  11  years  old.  It 
was  claimed  that  he  should  have  been  sooner 
discovered.  The  court  said:  "It  seems  not 
Improbable  that  he  might  have  been  discov- 
ered a  little  sooner,  but  no  locomotive  engi- 
neer Is  bound  to  watch  out  for  trespassers 
on  the  track.  The  company  does  not  owe 
trespassers  that  kind  of  care.  This  has  been 
held  by  repeated  decisions."  Counsel  for 
plaintiff  cites  BattishiU  v.  Humphreys,  64 
Mich.  514,  88  N.  W.  581,  and  several  other 
cases  in  this  state,  to  sustain  the  proposi- 
tion that  a  railroad  company  Is  bound  to  use 
reasonable  care  to  avoid  injuring  a  tree- 
passer  after  seeing  his  danger,  or  after  his 
danger  could  have  been  seen  by  an  ordinarily 
prudent  person.  It  Is  undoubtedly  the  rule 
that  the  defendant's  servants  would  have 
had  no  right  to  recklessly  run  their  engine 
over  this' boy  If  they  had  seen  the  danger 
be  was  in.  If,  however,  the  engineer  or  tire- 
man  had  seen  the  boy  on  the  track,  they  had 
the  right  to  believe,  from  his  size,  that  he 
would  step  off.  It  is  not  like  the  cases  cited 
by  counsel  for  plaintiff.  In  those  cases  (Ba- 
ker V.  Railroad  Co.,  68  Mich.  90,  35  N.  W. 
836;  Starbard  v.  Railway  Co.  [Mich.]  80  N. 
W.  878)  the  Injury  occurred  upon  street 
crossings,  where  the  defendants  were  re- 
quired tg  give  some  warning  of  the  approach 
of  their  trains.  In  the  present  case  the  en- 
gineer bad  no  reason  to  expect  any  one  to 
be  on  the  track,  and,  if  any  one  was  seen 
of  the  size  of  this  boy,  he  would  be  Justi- 
fied in  believing  be  would  step  off  in  time 
to  avoid  injury.  The  Judgment  must  be  re- 
versed, and  no  new  trial  will  be  granted. 
The  other  Justices  concurred. 


CHAMBBRLAJN  t.   FORBEa 
(Supreme  Court  of  Michigan.    Feb.  27,  1001.) 

MORTOAOES— TAX  TITLES  IN  MORTOAOOR. 
Where  a  man  mortgaged  two  pieces  of 
land,  one  ot  which  he  afterwards  deeded  to  his 
wife,  and  both  pieces  were  sold  for  taxes  levied 
subsequent  to  the  mortgage,  and  bought  by  the 
mortsaRor  in  the  name  of  his  wife,  who  after- 
wards assigned  to  him  so  much  of  the  certificate 


as  would  cover  his  portion  of  the  premises,  the 
wife  would  not  be  permitted  to  set  up  the  tax 
title  thus  acquired  to  defeat  the  mortgage, 
since  such  purchase  amounts  merely  to  a  pay- 
ment of  the  tax. 

Appeal  from  circuit  court,  Monroe  coxmty, 
in  chancery;   Edward  D.  Klnne,  Judge. 

Suit  by  Ruth  Chamberlain  against  Eliza- 
beth Forbes.  From  a  decree  in  favor  of  de- 
fendant, complainant  appeals.    Affirmed. 

C.  H.  Rose  and  Willis  Baldwin,  for  appel- 
lant Landon  &  Lockwood  and  E.  S.  Clark- 
son,  for  appellee. 

LONG,  J.  This  bill  was  filed  to  set  aside 
a  mortgage  given  by  the  complainant  and 
her  husband,  William  Y.  Chamberlain,  to  Sid- 
ney Forbes,  administrator,  etc.,  and  assigned 
to  defendant.  The  defendant  answered,  and 
asked  the  benefit  of  a  cross  bill,  and  that 
a  tax  title  upon  the  premises  held  by  the 
complainant  might  be  decreed  null  and  void 
as  to  defendant's  mortgage,  and  that  the 
pretended  purchase  of  said  tax  title  be  de- 
clared a  payment  of  the  tax.  A  decree  was 
entered  in  accordance  with  the  prayer  of  the 
cross  bill,  and  complainant  appeals. 

The  complainant  Is  the  wife  of  William 
Y;  Chamberlain.    On  the  24th  day  of  Feb- 
ruary, 1891,  they  gave  a  mortgage  to  Sidney 
Forbes,  administrator  of  the  estate  of  Daniel 
Forbes,  deceased,  for  the  sum  of  $2,800,  up- 
on two  pieces  of  land  (one  of  80  acres  and 
the  other  of  30  acres)  In  the  township  of 
Ash,   Monroe   county.     The  pieces  of  land 
were  separated  by  a  highway,  and  consti- 
tuted their  farm.     They  resided  upon  the 
farm,  the  house  being  on  the  80-acre  piece. 
This  had  been  their  homestead  for  about  10 
years.    The  mortgage  contained  a  clause  re- 
quiring the   mortgagors  to   "pay   and  dis- 
charge within  the  time  prescribed  by  law 
all  such  duties,  taxes,  and  assessments,  ex- 
{  traordinary  as  well  as  ordinary,  as  shall  by 
I  any  lawful  authority  (whilst  the  moneys  se- 
I  cured  by  these  presents  are  unpaid)  be  Im- 
'  posed  upon  the  premises,"  etc.    From  time 
I  to  time  the  Chamberlains  paid  something 
upon  the  interest  on  this  mortgage,  down  to 
;  November  19,  1897.     Sidney  Forbes,  admin- 
istrator, assigned  this  mortgage  to  Elizabeth 
Forbes,  his  mother,  the  defendant,  March  5, 
1891,  and  the  estate  of  Daniel  Forbes  was 
closed  and  he  was  discharged  as  adminis- 
trator.   The  defendant  foreclosed  this  mort- 
gage by  advertisement,  and  the  property  was 
bid  in  by  her  December  30, 1899,  for  $3,999.05, 
the  amount    then    due,— principal,  interest, 
and  costs.    On  the  24tb  day  of  November, 
1899,  the  bill  in  this  case  was  filed.    It  is 
claimed  by  the  defendant  that  this  was  the 
first  actual  notice  she  or  her  agent  had  of 
the  nonpayment  of  any  tax  upon  the  prop- 
erty, or  of  any  adverse  claim  by  the  com- 
'  plainant    In  1893,  more  than  two  years  aft- 
'  er  the  assignment  of  the  mortgage  to  the 
I  'defendant,   and  after  the  estate  of  Daniel 
I  Forbes  was  closed  and  the  administrator  dla- 
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charged,  there  was  assessed  In  the  township 
of  Ash  to  "Daniel  Forbes'  estate,"  mort- 
gagee, the  sum  of  |2,500,  and  to  William  T. 
Chamberlain,  owner,  the  sum  of  $1,700,  mak- 
ing the  assessed  value  of  the  premises  de- 
scribed in  the  mortgage  $4,200.  Chamberlain 
did  not  pay  the  tax  on  the  mortgagee's  in- 
terest, and  the  same  was  not  collected,  and 
the  land  was  returned  delinquent  therefor. 
At  the  annual  tax  sale  held  in  December, 
1895,  the  premises  were  bid  in  to  the  state. 
In  December,  1896,  tbeae  premises  were  on 
the  "state  tax  list"  for  sale.  The  deputy 
county  treasurer  notified  Mr.  Baldwin,  who 
was  the  attorney  of  William  Y.  Chamberlain, 
that  the  loud  was  for  sole,  and  Mr.  Baldwin 
notified  Mr.  Chamberlain.  Mr.  Chamberlain, 
In  his  testimony,  states  what  was  done:  "I 
came  to  his  [Baldwin's]  office  first,  and  he 
came  with  me  to  the  county  treasurer's  of- 
fice. I  wanted  to  redeem  the  land  In  the 
first  place,  and  they  would  not  let  me.  I 
wanted  to  pay  the  taxes.  They  would  not 
let  me,  because  they  said  they  bad  to  sell  it, 
and  I  could  not  redeem.  My  wife  had  to 
furnish  the  money.  I  got  the  money  from 
Mr.  Baldwin,  and  paid  it  In.  Mr.  Baldwin, 
said,  'If  it  is  going  to  be  your  wife's  money 
that  is  going  to  pay  for  it,  bid  it  ofT  to  her;' 
and  it  was  at  his  suggestion  that  the  certifi- 
cate was  made  in  my  wife's  name.  All  the 
money  I  bad  at  the  time  was  $5.  I  had  no 
other  money  at  home.  My  wife  had  some." 
He  used  the  $5  he  had,  and  borrowed  the 
balance  of  Mr.  Baldwin  to  pay  the  county 
treasurer.  It  is  the  claim  of  the  defendant 
that  complainant  had  nothing  to  do  with  the 
purchase  of  this  tax  title,  and  knew  nothing 
about  it,  and  that  she  was  equally  ignorant 
as  to  the  bringing  of  this  suit;  that  her 
husband  had  done  everything,  simply  using 
her  name;  that  after  the  making  of  the 
mortgage,  and  before  the  tax  sales  in  1896, 
the  complainant  became  the  owner  of  the 
80-acre  piece;  that  there  was  'a  deed  made 
from  her  husband  to  complainant.  This  deed 
Is  not  recorded.  The  husband  says,  refer- 
ring to  the  80-acre  piece:  "I  think  I  calcu- 
lated it  was  hers  in  1895  and  1886."  In  1895 
and  1896  the  eighty-acre  piece  was  assessed 
to  complainant,  and  the  thirty-acre  piece  to 
her  husband.  It  is  the  further  claim  of  the 
defendant  that  the  complainant  and  her  hus- 
band each  owned  a  part  of  the  premises; 
and  that  at  the  time  the  transaction  was 
considered  by  them  as  a  payment  of  the  tax 
on  their  respective  pieces  is  evident  from 
the  Indorsement  made  upon  the  back  of  the 
certificate  of  sale  given  by  the  county  treas- 
urer, signed  by  complainant:  "I  hereby  as- 
sign to  Wm.  Y.  Chamberlain  so  much  of  the 
foregoing  certificate  as  shall  cover  his  por- 
tion and  part  of  the  within-described  prem- 
ises.   Ruth  Chamberlain." 

In  the  court  below  it  was  the  claim  of 
the  defendant  that  under  the  facts  In  the 
case  the  purchase  of  the  tax  title  amounted 
only  to  a  payment  of  the  tax,  and  a  redemp- 


ticm  of  the  land  from  the  tax.  It  is  ai>- 
pcu-ent  from  this  record  that  at  the  time  ot 
the  taking  of  the  certificate  from  ttie  county 
treasurer  both  Chamberlain  and  his  wife  con- 
sidered the  transaction  simply  as  payment  o£ 
the  taxes,  as  the  wife  at  once  assigned  to 
her  husband  "so  much  of  the  foregoing  cer- 
tificate as  shall  cover  his  portion  and  part 
of  the  withln-describ^  premises."  The  claim 
now  made  by  Mrs.  Chamberlain  has  no  bet- 
ter foundation  than  it  would  have  had  bad 
it  been  set  up  by  Mr.  Chamberlain  himself. 
He  did  not  go  to  the  county  treasurer  to 
purchase  the  tax  title,  but  to  pay  the  taxes, 
but  at  the  suggestion  of  his  attorney  he  made 
the  purchase  in  his  wife's  name.  Whether 
at  the  time  of  taking  this  certificate  the  title 
to  a  part  of  the  premises  had  been  deeded 
to  Mrs.  Chamberlain,  the  record  does  not 
fully  disclose.  But  it  does  appear  that  both 
Chamberlain  and  his  wife  treated  the  prem- 
ises in  tbat  way;  that  is,  that  Mrs.  Chamber- 
lain had  been  deeded  SO  acres,  and  Chamber- 
lain owned  the  30  acres.  Whether  this  is  so 
or  not  is  of  no  great  moment  They  both 
signed  the  mortgage.  It  was  expressly  held 
In  Maxfield  y.  Willey,  46  Mich.  255,  9  N.  W. 
I  271,  tbat  neither  party  to  a  mortgage  can 
cut  off  the  other's  interest  by  bidding  in 
the  premises  at  a  tax  sale,  if  the  other  ob- 
jects thereto.  The  contract  in  the  present 
I  mortgage  provided  that  the  mortgagors 
I  would  "pay  and  discharge  within  tlie  time 
prescribed  by  law  all  such  duties,  taxes,  and 
assessments,  extraordinary  as  well  as  ordi- 
nary, as  shall  by  any  lawful  authority  (whilst 
the  money  secured  by  these  presents  are  un- 
paid) be  imposed  upon  the  premises,"  etc. 
It  is  not  necessary  to  determine  in  the  pres- 
ent case  whose  duty  It  was  to  pay  the  taxes 
on  the  mortgage,  as  the  court  below  decreed 
that  they  be  paid  by  the  defendant,  and  the 
defendant  has  not  appealed.  All  we  deter- 
mine is  that  the  mortgagors  could  not  pur- 
chase the  tax  title,  and  then  set  it  up  as  a 
title  to  defeat  the  mortgage.  The  question 
was  discussed  at  some  length  in  the  case  of 
Insurance  Co.  v.  Bulte.  45  Mich.  113,  7  N. 
W.  707.  It  was  there  said:  "It  is  conceded 
that  there  are  a  great  many  cases  in  which 
parties  standing  in  particular  relations  to  the 
land  or  to  the  owner,  or  other  persons  in- 
terested therein,  are  not  snttered  to  acquire 
tax  titles  and  rely  upon  them  as  against 
other  claimants.  Some  of  those  are  very 
plain,  and  it  is  quite  unnecessary  to  do  more 
than  name  then.  A  tenant,  for  example,  who 
has  covenanted  to  pay  the  taxes,  cannot  be 
suffered  to  neglect  his  duty,  and  then  ac- 
quire a  tax  title'  which  shall  cut  off  the  title 
of  his  landlord.  Neither  shall  the  purchaser 
In  possession  under  an  executory  contract  be 
allowed  to  cut  oC  the  right  of  his  vendor 
by  a  like  purchase,  nor  a  mortgagor  that  of 
his  mortgagee.  A  tax  purchase  made  while 
such  a  relation  exists  is  made  in  wnNDg,  and 
the  law,  in  circumvention  of  dishonesty,  will 
conclusively  presume  that  it  was  made  la 
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Uie  performance  of  n  dnty,  and  not  in  repadl- 
ation  ot  It"  The  language  In  that  opinion 
waa  cited  and  quoted  with  approval  in  Brown 
T.  Avery,  119  Micli.  387,  78  N.  W.  331.  The 
court  very  properly  held  that,  under  the  cir- 
cumstances here  shown,  the  complainant 
would  not  be  permitted  to  set  up  a  tax  title 
thus  acquired  to  defeat  the  mortgage.  The 
decree  must  be  affirmed,  with  costs  to  the 
defendant.    The  other  Justices  concurred. 


CROSBY  T.  HUTCXHINSON. 
(Snpreme  Ctonrt  of  Michigan.    Feb.  27,  1901.) 

QDIBTINO  TITLS-BIIjLi  IM  EQUITY— PRB1USB8 
— FO&CIBUS  POSSESSION— PEOOF—PUBADnjO 
— OVBRRULINQ  DEMURRER— COMPLAINANT'S 
TITLE  —  VAIJ0ITY  —  ACTION    AT    LAW  —  DB>- 

FBNDANT'S  TITLE— MOTIVB^NOT  MATERIAL 
—  INJUNCTION  WRONGFULLY  SECURED  — 
DAMAGES— EQUITY— NO  JURISDICTION. 

1.  CJomplainant,  owning  an  undisputed  tno- 
thirds  interest  in  fee  in  certain  property,  and 
claiming  the  remaining  one-third  interest  un- 
der a  slieriff's  deed,  on  the  day  after  the  life 
tenant's  death  set  np  a  tent  on  the  premises 
near  the  house,  and  left  men  there  to  guard  the 
same.  A  few  days  later  she  broke  into  the 
house,  the  key  of  which  was  held  by  defend- 
ant, who  had  l>een  in  possession,  and  who 
claimed  title  to  a  one-third  interest  under  a 
warranty  deed,  and  immediately  thereafter  this 
bill  In  equity  to  quiet  title  was  filed.  Beld, 
that  the  bill  could  not  be  maintained,  since  the 
complainant  had  taken  forcible  possession  of 
the  premises  for  the  purpose  of  niing  the  bill, 
to  avoid  a  snit  at  law. 

2.  Where  a  bill  in  equity  to  quiet  title  to 
realty  alleged  that  the  complainant  was  the 
owner  and  in  possession  of  the  property,  and  a 
demurrer  to  the  same  for  failnre  to  allege  that 
defendant  was  out  of  possession  had  been  over- 
ruled, the  overruling  of  the  demurrer  did  not 
relieve  the  complainant  of  the  necessity  ol 
proving  that  the  defendant  was  out  of  posses- 
sion, as  such  order  merely  determined  the 
sufficiency  of  the  bill,  and  hence  relief  on  an- 
other ground  cannot  rest  on  the  order.  . 

3.  B.  died  intestate,  leaving  a  widow  and 
three  children  and  100  acres  of  realty.  Two 
of  the  children,  by  quitclaim  deeds,  granted  a 
life  estate  in  their  interests  to  the  widow.  The 
interest  of  the  third  son,  £•.,  was  levied  on 
under  a  judgment  obtained  against  him,  and 
was  sold  by  the  sheriff  in  1891.  Complainant 
acquired  the  title  in  fee  to  the  shares  of  the 
two  children  who  hod  quitclaimed,  and  in 
18^,  by  a  quitclaim  deed  from  the  purchaser 
at  the  sheriff's  sale,  and  by  the  shenff's  deed, 
executed  in  1899,  after  the  death  of  the  life 
tenant,  acquired  title  to  the  remaining  one- 
third  Interest.  Defendant,  by  a  warranty  deed 
from  L.,  executed  four  days  after  the  purchas- 
er at  the  sheriff's  sale  had  quitclaimed  to  com- 
plainant, claimed  title  to  a  one-third  Interest. 
Held,  that  a  bill  in  equity  to  quiet  title  by  re- 
moving a  cloud  from  complainant's  title  was 
properly  dismissed,  since  the  determination  of 
the  question  depended  on  the  validity  of  com- 
plainant's title,  which  could  be  determined  in 
an  action  at  law. 

4.  Where  a  bill  in  equity,  to  quiet  title  to 
realty  by  removing  a  cloud  cansed  by  defend- 
ant's deed  to  the  same  premises,  alleged  that 
defendant  took  the  deed  for  the  purpose  of 
hindering  and  delaying  his  grantor's  creditors, 
jurisdiction  was  not  conferr^  on  a  court  of  eq- 
uity by  the  allegation  of  such  motives,  since 
the  determination  of  the  question  rests  on  the 
validity  of  the  deed,  which  can  be  adjudicated 
in  an  action  at  law,  and  the  motives  were  im* 
material,  if  the  deed  was  valid. 


S.  A  bill  in  equity,  not  otherwise  snstaina- 
ble,  will  not  be  sustained  by  the  fact  that  com- 
plainant is  liable  to  have  damages  assessed  for 
wrongfully  securing  an  injunction. 

Appeal  from  circuit  court,  Jackson  cotmty, 
In  chancery;  Erastus  Peck,  Jndge. 

BUI  by  Mary  J.  Crosby  against  Leonard  D. 
Hutchinson  to  quiet  title  to  realty.  From  a 
decree  In  favor  of  the  defendant,  the  plain- 
tltr  appeals.    Affirmed. 

John  C.  Patterson,  for  appellant  Hatch 
&  North,  for  appellee. 

HOOKER,  J.  Robert  Brady  died  seised  of 
160  acres  of  land.  He  left  a  widow  and 
three  children,  two  of  whom  quitclaimed  to 
the  widow,  Mary  Brady.  The  other,  Lannes 
Brady,  did  not.  It  has  been  adjudicated  that 
Mary  Brady  acquired  no  more  than  a  life 
estate  by  the  quitclaim  deed  from  her  chil- 
dren. The  complainant  acquired  the  title  to 
the  shares  of  the  two  children  mentioned, 
and  it  is  conceded  that  she  Is  owner  of  an 
undivided  two-thirds  Interest  in  fee.  She 
claims  to  own  the  fee  In  the  share  owned  by 
Lannes  Brady  also.  It  rests  on  the  follow- 
ing tacts:  Clark,  Baker  &  Thompson,  co- 
partners, obtained  a  judgment  against  Lannes 
Brady  in  the  Barry  clrailt  An  execution 
Issued  to  the  sheriff  of  Calhoun  county,  and 
was  levied  upon  the  Interest  of  Lannes  Brady 
in  these  premises.  The  premises  were  sold 
to  the  plaintiffs,  and  a  deed  was  made  and 
delivered  to  them  by  the  sheriff,  on  April 
22,  1899,  the  sale  having  occurred  In  1891. 
Complainant  received  a  quitclaim  deed  of 
the  premises  from  the  three  co-partners  and 
their  wives  on  April  11,  1896.  The  defend- 
ant Hutchinson,  claims  title  to  this  one-third, 
under  a  warranty  deed  from  Lannes  Brady 
and  wife  dated  April  15,  1895,  and  he  alleges 
that  the  sheriff's  deed  is  void.  It  will  thus 
be  seen  that  while  the  complainant  claims 
absolute  title  to  the  entire  premises,  Hutchin- 
son claims  that  he  Is  tenant  In  common  with 
her.  The  bill  is  filed  to  quiet  the  complain- 
ant's title  by  removing  the  cloud  of  defend- 
ant's deed  and  claim  of  title.  It  alleges  that 
he  took  this  deed  with  full  notice  of  com- 
plainant's rights,  and  with  a  design  of  hin- 
dering and  delaying  Brady's  creditors,  and 
prays  that  his  deed  may  be  canceled,  com- 
plainant's deed  from  the  sheriff  confirmed, 
and  defendant  enjoined  from  disturbing  com- 
plainant's possession.  The  bill  alleges  that 
the  complainant  Is  owner  and  In  possession  of 
the  premises.  If  it  does  not  expressly  state 
that  Hutchinson  is  not  in  possession.  It  im- 
pliedly states  it  and,  as  the  bill  has  been 
held  good  upon  demurrer,  we  must  treat  this 
as  a  sufficient  allegation  that  the  defendant 
is  not  in  possession.  Mary  Brady  died  In 
possession  April  19,  1899.  The  bill  was  dis- 
missed upon  the  ground  that  the  defendant 
was  not  shown  to  be  sufficiently  out  of  pos- 
session to  justify  the  filing  of  this  bill. 

It  Is  unnecessary  to  review  the  evidence 
at  length.    Hutchinson  had  been  In  posses- 
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slon,  and,  although  some  of  bis  property  bad 
been  removed,  he  still  retained  the  Itey  to 
the  house  upon  the  premises.  The  least  that 
can  be  claimed  by  the  complainant  is  that 
immediately  after  Mary  Brady's  death  she 
sought  to  taJ^e  possession,  and  to  exclude 
Hutchinson,  who  was  then  in  possession. 
Mary  Brady  died  April  19th.  Omplainant 
set  up  a  tent  close  to  the  bouse  on  April  20th, 
and  left  men  to  guard  the  premises.  Two 
or  three  days  later  they  broke  into  the  bouse, 
and  on  April  25tta  this  bill  was  sworn  to. 
If  the  complainant  can  be  said  to  have  t)een 
in  full  possession  at  that  time,  it  was  only 
through  an  unlawful  and  forcible  disposses- 
sion of  the  defendant 

Counsel  cite  cases  to  show  what  constitutes 
an  ouster  of  a  co-tenant,  arguing  that,  if 
there  has  been  an  ouster,  the  person  ousted 
cannot  be  In  possession.  It  does  not  follow 
that  conduct  which  shall  Justify  a  court  In 
finding  a  defendant  guilty  of  ouster.  In  an 
ejectment  suit  brought  by  a  co-tenant,  will 
require  the  court  to  hold  that  such  defend- 
ant has  a  possession  sufficiently  exclusive  to 
maintain  a  bill  to  quiet  his  title.  We  have 
held  that  one  who  takes  and  maintains  forci- 
ble possession  for  the  purpose  of  filing  a 
bill  to  quiet  title,  and  to  avoid  a  suit  at  law, 
cannot  maintain  such  bill.  Rubert  v.  Bray- 
ton,  82  Mich.  032,  46  N.  W.  935.  We  think 
this  design  evident  in  this  case. 

Counsel  for  complainant  maintain  that  this 
bill  might  be  sustained,  although  defendant 
was  not  out  of  possession.  It  seems  to  be 
thought  that  the  overruling  of  the  demurrer 
has  settled  this.  The  order  settled  the  ques- 
tion of  the  sufficiency  of  this  bill.  If  coun- 
sel have  any  ground  to  stand  upon  in  this,  it 
must  be  upon  a  claim  that  the  bill  does  not 
allege  that  defendant  was  out  of  possession, 
and  that  therefore,  the  bill  could  only  be 
held  good  upon  some  other  theory.  In  other 
words,  by  an  error  of  Judgment  in  sustaining 
a  bill  upon  demurrer,  the  circuit  Judge  has 
unsettled  the  rule  of  law  applicable  to  such 
cases,  viz.  that  a  bill  to  quiet  title  could  not 
stand  against  a  defendant  in  possession.  We 
cannot  accede  to  this  proposition.  There  is 
enough  in  the  bill  to  Imply  exclusive  posses- 
sion by  the  complainant  and  If  we  were  to 
differ  with  the  learned  circuit  Judge  about 
this,  which  we  do  not,  his  decision  would 
simply  have  the  effect  of  making  a  defective 
bill  a  good  pleading  for  this  case.  The  proofs 
to  sustain  it  would  need  to  be  the  same  as 
would  be  required  in  any  case,  and  relief 
upon  another  ground  would  have  to  rest  up- 
on something  more  substantial  than  such  or- 
der. 

It  is  contended,  however,  that  there  are 
sufficient  grounds,  outside  of  the  statutory 
quieting  of  title,  upon  which  this  bill  can 
stand,  under  "several  familiar  grounds  of 
equitable  cognizance,"  viz.:  "It  [the  bill] 
states  an  equitable  case  to  cancel  defendant's 
deed,  and  to  remove  a  cloud  from  complain- 
ant's title."    "It  asks  an  Injunction  to  re- 


strain defendant  from  taking  possession,  and 
the  decree  refers  the  case  to  a  commission  to 
take  proofs  as  to  damages  against  defendant 
thereunder."  "The  defendant  took  his  deed 
from  Brady  In  bad  faith,  and  is  irresponsible, 
and  the  bill  was  filed  to  prevent  Irreparable 
loss."  "It  makes  out  a  case  to  prevent  a 
multiplicity  of  suits,"  etc.,  and  "to  restrain 
waste,  which  it  might  do  independently  of 
statute."  The  ultimate  determination  of  this 
controversy  must  depend  upon  the  validity 
of  complainant's  title.  If  valid,  the  deed 
from  Liannes  Brady  to  defendant  is  worth- 
less, and  conveys  nothing.  These  questions 
can  be  determined  at  law,  or.  If  they  cannot, 
the  same  is  not  made  apparent  An  eject- 
ment may  not  be  avoided  by  canceling  an 
adverse  deed,  wbere  the  deed  Is  void  or  In- 
efficacious, and  may  be  defeated  In  the  eject- 
ment suit 

Defendant's  motives  In  taking  the  deed 
are  immaterial,  if  It  was  a  good  deed,  and 
conveyed  title,  so  far  as  any  relief  sought 
by  this  bill  is  concerned,  and  we  discover  no 
allegations  which  warrant  us  in  sustaining 
a  bill  as  a  proceeding  to  restrain  waste  or  to 
avoid  .a  multiplicity  of  suits. 

Neither  are  we  prepared  to  bold  that  the 
fact  that  a  complainant  is  liable  to  have 
damages  assessed  for  wrongfully  talcing  an 
injunction  would  ordinarily  confer  Jurisdic- 
tion in  a  case  where  It  would  not  otherwise 
be  sustained.  The  case  is  within  the  prin- 
ciple of  Blackwood  v.  Van  Vleet  11  Mich.  252; 
King  V.  Carpenter,  37  Mich.  363.  The  de- 
cree is  affirmed,  with  costs. 

GRANT,  J.,  did  not  sit  The  other  jus- 
tices concurred. 


BROWN  T.  CXTY  OF  OWOSSO. 

(Supreme  Court  of  Michigan.     Feb.  27,  1901.> 

MUNICIPAL  CORPORATIONS— INJURY  FROM  DE- 
FECTIVB  STREET— NOTICE  TO  CITY— MAN- 
NER OF  INJURY  —  STATEMENT  OF  CLAIM  — 
FAILURE  OF  CITY  TO  ACT. 

1.  A  notice  by  one  injured  by  an  alleged  de- 
fect in  a  city  street  which  states  that  she 
was  tripped  by  a  loose  plank  on  the  sidewalk, 
which  caused  her  to  fall  and  to  receive  the  in- 
juries complained  of,  is  a  sufficient  compli- 
ance with  Comp.  Laws,  f  3173,  requiring  the 
notice  to  the  city  of  such  an  injury  to  state 
the  manner  in  which  it  occurred. 

2.  Under  Comp.  Laws,  §  3173,  requiring  the 
notice  of  injuries  received  through  the  defective 
condition  of  city  streets  to  substantially  state 
that  the  person  receiving  the  injury  intends  to 
hold  the  city  liable  tor  such  damages  as  may 
have  been  sustained,  a  notice  that  the  person 
injured  believes  she  is  entitled  to  $5,000  for 
the  injuries  so  received  is  sufficient  in  the  ai>- 
seuce  of  a  request  for  a  more  specific  notice. 

3.  Where  the  notice  of  an  injury  received 
from  a  defective  sidewalk,  required  by  0>mp. 
Laws,  i  3173,  to  state  substantially  the  time 
when,  and  the  place  where,  the  injury  took 
place,  and  the  manner  in  which  it  occurred, 
and  the  extent  thereof,  and  that  the  person 
injured  intends  to  hold  the  city  lial)le  for  dam- 
ages, contains  a  reasonably  definite  stutomont 
of   the   circumstances,    and   that    the    injured 
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person  ia  entitled  to  certain  damages,  the  city 
council  cannot  refuse  to  act  thereon  till  after 
the  tim*  for  fiiing  notice,  and  then  reject  the 
daim  for  informality  in  the  notice  filed. 

Error  to  circuit  court,  Shiawaaaee  couDt/; 
Stearna  F.  Smith,  Judge. 

Action  by  Minnie  Brown  against  the  dty 
of  Owosso  for  Injuries  received  throui^  a 
defect  In  a  sidewalk  of  the  defendant  city. 
Prom  a  judgment  In  favor  of  the  defendant, 
ttie  plalntifr  brings  error.    Reversed. 

Selden  S.  Miner  (Spaulding,  Norton  & 
Doollng,  of  counsel),  for  appellant  Watson 
A  Obapman,  for  appellee. 

HOOKER,  J.  The  plaintiff  brought  an 
action  growing  out  of  an  injury  received  by 
ber  through  a  fall  upon  a  board  sidewalk  In 
the  city  of  Owosso.  That  city  la  incorporat- 
ed under  the  general  law,  sections  3081  and 
3173  of  the  Complied  Laws  being  Involved  in 
this  cause.    They  are  as  follows: 

"Sec.  3081,  The  council  shall  audit  and  al- 
low all  accounts  chargeable  against  the  city, 
but  no  account  or  claim  or  contract  shall  be 
received  for  audit  or  allowance,  unless  it 
shall  be  accompanied  by  a  certificate  of  an 
officer  of  the  cori>oration,  or  an  affidavit  of 
tbe  person  rendering  It,  to  the  effect  that  he 
verily  believes  thdt  the  services  therein 
charged  have  been  actually  performed  or 
tbe  property  delivered  to  the  city,  that  the 
snms  charged  therefor  are  reasonable  and 
just,  and  to  the  best  of  bis  knowledge  and 
belief,  no  set-off  exists,  nor  payment  has 
been  made  on  account  thereof,  except  such 
as  are  endorsed  or  referred  to  in  such  ac- 
count or  claim;  and  every  snch  account 
Bball  exhibit  In  detail  all  the  Items  making 
up  the  amount  claimed  and  the  true  date  of 
each.  It  shall  be  a  sufficient  defense  in  any 
court,  to  any  action  or  proceeding  for  tbe 
collection  of  any  demand  or  claim  against 
the  city  for  personal  Injuries  or  otherwise, 
that  it  has  never  been  presented,  certified  to 
or  verified  as  aforesaid,  to  tbe  council  for 
allowance." 

"Sec.  S173.  The  council  shall  have  supervi- 
sion and  control  of  all  public  highways, 
bridges,  streets,  avenues,  alleys,  sidewalks 
and  public  grounds  within  the  city,  and  shall 
cause  tbe  same  to  be  kept  in  repair,  and 
free  from  nuisance.  No  city  subject  to  tbe 
provisions  of  this  act  shall  be  Uable  In  dam- 
ages sustained  by  any  person  in  such  city 
either  to  his  person  or  property  by  reason  of 
street,  sidewalk,  crosswalk,  or  public  high- 
way, situated  In  such  city,  unless  such  per- 
son shall  serve  or  cause  to  be  served  within 
sixty  days  after  such  injury  shall  have  oc- 
cnrred,  a  notice  In  writing  upon  the  clerk  or 
deputy  clerk  of  such  dty,  which  notice  shall 
set  forth  substantially  the  time  when  and 
place  where  such  injury  took  places  tbe 
manner  in  which  it  occurred  and  extent  of 
such  injury  as  far  as  the  same  has  become 
known,  and  that  tbe  person  receiving  such 
Injury  intends  to  hold  tbe  city  liable  for 
86N.W.— 17 


such  damages  as  may  have  been  sustained 
by  him." 

Tbe  record  discloses  that  tbe  following  no- 
tice was  filed  within  60  days:  "Minnie 
Brown,  being  duly  sworn,  deposes  and  says 
that  on  Sunday  evening.  May  29th,  1888, 
about  the  hour  of  nine  p.  m.,  as  she  was  re- 
turning to  her  home  from  tbe  Baptist  Church 
in  the  city  of  Owosso,  and  was  passing  along 
and  was  upon  the  sidewalk  in  front  of  lot 
one,  block  two,  on  Oliver  street,  in  the  city 
of  Owosso,  she  was  tripped  up  by  a  loose 
plank  upon  tbe  sidewalk  which  passes  along 
upon  the  south  side  of  Oliver  street,  in  said 
city.  By  reason  of  being  tripped  up  by  said 
plank,  she  fell  upon  her  right  knee  and  right 
side  and  hip,  severely  injuring  her  knee  and 
ber  ankle,  and  injuring  her  right  shoulder, 
right  arm,  and  her  right  hip,  and  that  por- 
tion of  ber  right  side  in  front  and  above  the 
hip  Joint,  and  injuring  herself  internally,  at 
and  near  that  place.  At  the  time  she  was 
pregnant  with  child,  and  her  injuries  were 
so  great  that  it  produced  a  miscarriage,  and 
that  for  a  long  time  her  life  was  despaired 
of,  and  that  she  was  compelled,  in  order  to 
save  her  life,  to  employ  two  physicians  and 
a  nurse.  That,  although  at  the  present 
time  she  is  much  Improved,  yet  she  is  in- 
formed by  ber  physicians,  and  so  believes 
the  truth  to  be,  that  her  injuries  are  perma- 
nent. That  said  accident  was  caused  with- 
out any  negligence  upon  her  part  whatever, 
as  she  was  passing  along  upon  said  sidewalk 
in  a  careful  and  prudent  manner.  That  tor 
her  said  injuries  she  believes  she  is  entitled 
to  tbe  sum  of  five  thousand  dollars.  She 
further  says  that  said  accident  occurred  as 
above  set  forth;  that  the  sums  charged 
therefor  are  reasonable  and  Just;  and  that, 
to  the  best  of  her  knowledge  and  belief,  no 
set-otr  exists,  nor  payment  has  been  made  on 
account  thereof,  except  such  as  are  indorsed 
or  referred  to  in  such  account  or  claim. 
Minnie  Brown.  Subscribed  and  sworn  to 
before  me  this  2d  day  of  July,  1888.  Clifford 
H.  McOurdy,  Notary  Public."  This  notice 
was  submitted  to  tbe  common  council  at  its 
next  meeting,  and  the  claim  was  referred  to 
a  special  committee.  Early  in  September, 
1888,  the  committee  reported  in  favor  of  dis- 
allowing the  claim,  giving  no  reason  there- 
for. The  60  days  bad  then  expired.  It  Is 
alleged  that  on  April  10,  1888,  the  plabitiff 
ffied  ber  claim  with  tbe  clerk,  properly  sworn 
to,  and  this  was  referred  to  a  committee  on 
claims  and  accounts,  who  recommended  that 
it  be  not  allowed.  It  was  so  ordered  by  tbe 
vote  of  tbe  council. 

After  the  opening  statement  by  plaintiff's 
counsel,  the  defendant's  counsel  objected  to 
the  introduction  of  any  testimony,  and  this 
was  sustained,  and  the  court  directed  a  ver- 
dict in  favor  of  the  defendant  The  notice  ap- 
pears In  tbe  declaration.  Both  parties  treat 
the  case  as  depending  upon  the  notice  and  ac- 
tion of  the  council.  Counsel  tor  the  defend- 
ant contend  that  tbe  notice  was  Insufficient 
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wttlle  plalntHTB  counsel  deny  tbis,  but  al- 
lege that,  if  defective,  the  defect  was  wair- 
ed  by  the  coancll.  The  alleged  flaws  in  the 
notice  are  (1)  that  the  manner  In  which  the 
accident  occurred  is  not  BulBdently  set 
forth;  (2)  that  it  does  not  assert  an  Inten- 
tion to  bold  the  city  liable  for  such  damages 
as  she  snstained. 

(Dounsel  contend  that  the  notice  shows  no 
negligence  upon  the  part  of  the  city,  and 
that  it  doee  not  state  that  the  walk  was  de- 
fective, or  that  one  of  Its  boards  was  loose, 
but  that  she  was  Injured  by  falling  orer  a 
leose  plank  lying  npon  the  sidewalk.  We 
think  this  a  technically  correct  construction 
of  the  language,  though  most  people  would 
understand  that  the  words  "loose  plank"  re- 
ferred to  a  plank  of  the  walk  which  had  be- 
come loosened.  Had  the  words  been  trans- 
posed, so  as  to  state  that  she  had  been 
tripped  npon  the  sidewalk  by  a  loose  plank, 
it  would  have  been  a  more  definite  state- 
ment, thongh  even  that  would  not  have  ex- 
cluded the  Inference  that  the  plank  might 
not  hare  been  one  that  was  not  at  any  time 
a  part  of  the  wallc  This  notice  is  not  a 
pleading,  and  we  are  of  the  opinion  that  the 
requirement  should  not  receive  so  strict  a 
(-•onstruction  as  to  make  it  difficult  for  the 
average  dtlaen  to  draw  a  good  notice,  es- 
pecially in  view  of  the  evident  intention  that 
a  substantial  statement  should  be  sufficient, 
and  the  serious  consequences  of  reliance  up- 
on a  defective  notice  until  after  the  ajfi- 
ratlon  of  the  60-day  period. 

Again,  her  statement  that  she  believed  lier- 
Btit  entitled  to  $5,000  therefor  was  not  the 
language  used  by  the  statute,  but  the  only 
inference  foom  the  filing  of  this  notice  was 
that  she  was  setting  up  a  claim  for  $5,000 
against  the  city  based  npon  an  injury  caus- 
ed by  her  falling  over  a  loose  board  in  ita 
sidewalk.  No  doubt  every  councilman  so 
understood  it,  and  that  would  be  sufficient 
were  the  paper  a  notice  of  a  defense  accom- 
panying a  plea.  We  are  not  prepared  to 
say  that  the  council  might  not  have  required 
a  more  specific  notice  before  taldng  actios, 
but  tt  did  not. 

It  was  forcibly  urged  that  the  council  was 
under  no  obligation  to  consider  the  question 
until  a  proper  notice  was  filed,  and  that  it 
was  Incumbent  npon  it  to  iwint  out  defects 
It  may  be  that  a  notice  that  does  not  con- 
tain substantial  averments  in  compliance 
with  the  statute,  as  where  some  statement 
was  wholly  wanting,  would  not  impose  any 
duty  upon  the  council  to  consider  it,  and 
might  Justify  it  in  simply  disallowing  the 
claim  at  ita  convenience.  We  do  not  pass 
upon  that  qneetion,  but  we  think  where,  as 
In  this  case,  the  notice  is  sufficiently  specific 
to  contain  a  reasonably  definite  statement  of 
time,  place,  manner,  and  extent  of  the  ac- 
cident to  apprise  the  council  of  the  main 
facts,  and  that  the  injured  person  is  enti- 
tled to  specific  damages  by  reason  thereof, 
tt  Is  auMtlent  to  set  the  council  in  motimi. 


and  relieve  the  plaintiff  from  the  charge  of 
noncompliance  with  the  law  as  to  notice. 
The  cases  cited  are^  as  counsel  claim,  some- 
what different  from  this,  but  there  is  a 
tendency  shown  to  treat  a  notice  as  sufQ- 
cient,  though  it  be  not  technically  accurate, 
when  measured  by  the  statute,  strictly  con- 
strued. Thus,  in  Oennalne  v.  City  of  Mus- 
kegon, 105  Mich.  216,  63  X.  W.  78,  the  plain 
intimation  is  given  that,  to  avail  Itself  of 
such  an  objection,  the  disallowance  should 
have  been  based  upon  that  defect.  Infer- 
endally,  at  least,  it  would  seem  to  imply 
that  this  must  be  done  seasoiBably,  so  as  to 
permit  a  new  notice,  if  possible.  Any  other 
Inference  would  Involve  the  condusion  that, 
after  the  expiration  of  the  60^ay  period, 
the  rights  of  the  city  would  depend  upon  tb« 
manner  of  stating  its  disallowance  of  a 
claim  for  a  liability  that  had  ceased  to  exist, 
if  it  had  ever  existed.  The  Judgment  is  re- 
versed, and  a  new  trial  ordered.  The  other 
justices  concurred. 


AN&ELL  V.  PRUTN. 
(Supreme  Oonrt  of  MicUgan.    Feb.  37,  1901.) 

SALB  OP  NURSBIRY  TRBKS  —  WARRANTT  —  AC- 
TION FOR  BRBACH— DBCLARATION— AliBND- 
MBNT— NBW  CAUSB  OF  ACTION— ETVIDBNCE— 
WriNBEBBS-CROeS-BXAMINATION. 

inhsintiff  gave  a  naiseryman  two  oiden  for 
peach  trees  In  the  fall  of  18M,  and  a  third  im 
1886;  and  In  an  action  for  breach  of  warranty 
the  declaration  counted  on  the  parchase  of 
1894,  but  set  forth  the  entire  number  alleged 
to  l>e  defective  aader  the  three  orders,  and  the 
trial  proceeded  on  the  theory  that  three  orders 
were  given,  and  all  the  testimony  rdative  to 
either  was  admitted  without  objection.  There- 
after objection  was  made  to  further  testimony 
as  to  the  third  order,  a*  the  declaration  count- 
ed only  on  the  other  two.  Held,  that  it  was 
improper  to  allow  plaintiff  to  thereupon  amend 
so  as  to  connt  on  that  order  also,  as  the  amend- 
ed declaration  set  up  a  new  cause  of  actio^ 

2.  Id  an  action  against  a  nnneiyman  for  a 
breach  of  warranty  in  the  sale  of  peach  trees 
which  proved  untrue  to  their  label,  evidence 
that  the  trees  were  injured  by  cold  weather 
after  the  action  was  brought  is  incompetent. 

S.  A  witness  for  plaintiff  testified  as  to  the 
added  value  Of  the  land  where  they  were  plant- 
ed, had  they  been  of  the  varieties  oroered. 
Held,  that  defendant  should  have  been  allow- 
ed to  cross-examine  him  as  to  the  cost  of  culti- 
vating  trees  In  connection  with  other  crops, 
not  only  to  test  his  competency  and  credibility, 
but  to  aid  in  determining  what  would  be  the 
value  of  the  land  with  trees  of  tlM  proper  va- 
rieties. 

Error  to  circuit  court,  Kent  county;  Wil- 
lis B.  Perkins,  Judge. 

Action  by  John  Pruyn  against  Daniel  M. 
Angell  for  breach  of  warranty.  There  was 
a  judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

Crane,  Norrls  &  Stevens,  for  appellant  Ja- 
mleson  &  Ferguson,  for  appellee. 

liONO,  J.  The  plalBtUt  la  a  farmw  ttrlng 
In  Ottawa  county.  Defendant  is  a  nursery- 
man of  Qrand  BapMs.  In  the  fall  of  18M 
plaintiff  placed  two  orders  for  peach  trees 
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with  tfa«  defendant.— the  first  for  1,000  and 
the  second  for  800;  the  trees  to  be  of  cer^ 
tain  varieties  specified  upon  the  back  of  each 
respectively.  The  purchase  price  for  the  en- 
tire 1.800  treee  was  $135.  Delivery  was  to 
be  made  in  the  following  spring.  At  the 
time  for  delivery,  the  defendaat,  not  having 
all  the  vaxletlea  ordered,  a^rreed  to  substitute 
for  part  of  the  order  trees,  of  other  varieties, 
equally  aa  good,  which  i^intifl  accepted; 
and  the  trees  were  furnished  and  set  out  on 
his  farm.  In  August,  189S,  plaintiff  placed 
a  third  order  with  defendant  for  2.125  trees, 
at  the  luirchaae  price  of  $150,  to  be  delivered 
In  the  spring  of  1896,  and  to  be  of  certain 
speclfled  varieties.  As  with  the  1884  orders, 
other  varieties  represented  to  be  eqaaUj 
good  vr&ee  in  part  sabstituted,  and  the  trees 
accepted  and  set  out.  About  1,250  of  tliese 
trees  proved  to  be  untrue  to  label.  Suit  to 
recover  damages  for  breach  of  warranty  of 
the  trees  was  begun  December  14^  1808,  and 
the  trial  was  had  in  January,  1800.  The 
plaintiff  Introduced  testimony  tending  to 
show  that  some  of  the  trees  Included  In 
these  three  separate  orders  were  not  of  the 
varieties  agreed  to  be  furnished,  but  were 
trees  of  much  less  raloc;  that  this  was  not 
discovered  until  the  spring  or  summer  ot 
1898,  when  the  trees  began  to  bear.  Mr. 
Edison,  the  supervisor  of  the  township,  and 
a  fruit  grower  of  many  years'  experience, 
was  called  as  a  witness  by  the  plaintiff,  and 
asked  what  the  added  value  to  14  and  a  frac- 
tion acres  of  land  would  have  been,  set  ovt 
to  Smock,  Crawford,  and  other  standard  va- 
rieties, when  bearing  In  the  spring  of  1886. 
This  was  objected  to  on  the  ground  that  the 
declaration  conated  only  on  the  two  orders 
of  1894.  The  court  permitted  the  filing  of  an 
amended  declaration  setting  oat  the  order  of 
189S.  In  allowing  the  amendment  the  court 
s^d:  "The  sum  total  of  those  orders— those 
three  orders— was  about  4.000  treea  The' 
particular  contracts  or  orders  are  not  set 
ont  except  as  it  Is  stated  that  the  contract 
was  made  September  15,  1884.  The  trees 
were  delivered,  set  out,  several  years  elaps- 
ed, and  this  suit  was  brought,  counting  upon 
a  contract  which  Is  alleged  to  have  been 
made  September  15,  1884,  but  setting  forth 
the  entire  nnmber  of  trees  which  It  is  alleged 
were  defective  under  the  three  orders.  The 
case  has  proceeded  thus  for  a  day  and  a  half 
upon  the  theory  that  the  three  orders  were 
given,  and  all  the  testimony  relative  to  either 
one  of  them  was  admitted.  Tlie  orders  have 
been  produced,— offered  in  evidence.  No  ob- 
jection has  been  raised  to  any  of  the  testi- 
mony relative  to  either  of  the  orders.  I  have 
my  doubts  as  to  whether  the  declaration,  on 
its  face.  Is  defective.  Inasmuch  as  each  of 
the  counts  covers  the  entire  delivery  covered 
by  the  three  orders,  and,  further,  that  if  it 
Is  defective  the  case  has  proceeded  upon  both 
sides  upon  the  theory  that  It  was  suflldent 
and  adequate  to  cover  the  three  orders  for 
trees  numbering  something  like  4,000;   bat 


if  defective,  under,  tbese  cbcnmstances,  no 
objection  having  l>een  taken  at  the  tlnte  the 
testimony  concenring  either  the  two  later  or- 
ders was  offered,  I  would  be  inclined  to  per* 
mit  the  omeadmenL  It  Is  one  transactiea. 
It  is  the  delivery  of  trees,  and  it  is  alleged 
that  4,000  were  delivered,  and  that  a  certain 
portion  of  them  were  defective.  It  is  all 
covered  by  the  deetaratlon,  only  the  decla- 
ration does  not  specify  three  different  dates 
as  to  the  time  these  orders  were  given.  *  *  * 
I  hardly  think  it  would  constltate  a  new 
cause  of  acthm  to  Inclnde  those  two  orders 
In  any  event  I  do  not  think  It  is  a  new  coo 
tract,  and,  if  the  dedaration  shouU  specify 
the  date  that  the  later  orders  were  given, 
why.  it  can  be  so  amended.  Certainly  no  one 
will  be  InJorecL  The  defendant  canaot  be  In^ 
Jured  by  such  amendment,  because  the  plain- 
tiff and  defendant  both  proceed  upon  the 
theory  that  there  were  three  orders  foe  trees 
in  this  case,  and  three  ^eUreriea." 

The  defendant  objected  to  the  flUos  of  an 
amended  declaration  upon  the  sole  ground 
that  the  amended  declaration  set  up  a  new 
cause  of  action..  TUs  is  the-  first  question 
presented.  We  think  the  court  was  in  error 
la  this  ruling.  The  original  declaration  counts 
upon  a  porehase  mads  in  the  fall  of  18M.  to 
wit,  September  15th  of  that  year.  The  first 
two  orders  were  taksn  during  that  month. 
The  trees,  uBd«  those  orders.  It  Is  alleged, 
were  delivered  to  plaintiff  In  the  agring  of 
1886,  and  set  out  and  cultivated.  It  is  now 
Bonght  by  the  amended  dedaration  to  intro- 
dnce  into  the  esse  a  breech  of  warranty 
gnvwlBg  out  of  an  order  made  in  September, 
1896,  and  the  trees  delivered  thereunder  In 
the  spring  of  188&  T&ls  Is  Introducing  into 
the  case  daring  Its  trial  a  cause  of  action 
not  originally  counted  upon.  It  is  well  set- 
tled that  it  is  error  to  allow  a  declaration  to 
be  amended  so  as  to  introduce  and  set  up  a 
new  cause  of  action.  People  v.  Judges  of 
Washtenaw  Circuit  Cowrt,  1  Doug.  484;  Con- 
necticut Fire  Ina  Co.  v.  Monroe  Circuit  Jadge, 
77  Mich.  231,  48  N.  W.  871;  Hurst  v.  Rail- 
way Co.,  84  Mich.  539,  48  N.  W.  44.  A  re- 
covery under  the  original  declaration  In  this 
case  would  have  constituted  no  bar  to  a  re- 
covery upon  the  agreement  made  in  the  fall 
of  1896.  Stickel  v.  Steel,  41  Mich.  350,  1  N. 
W.  1046;  Held,  Murdoek  &  Co.  v.  Ferris.  112 
Mich.  693,  71  N.  W.  484;  Phelps  v.  Abbott, 
116  Mich.  624,  74  N.  W.  1010.  The  evidence 
which  woinld  support  the  claim  under  the 
agreement  of  1894  would,  not  support  the' 
agreement  claimed  to  have  been  made  In 
1895,  nor  would  It  In  any  DMrnner  tend  to 
snpport  the  claimed  breach  of  such  agree- 
ment; and  evidence  of  the  agreement  made 
in  1895  and  the  breach  the^f  would  not 
support  the  cause  of  action  for  the  breach 
of  the  agreement  made  In  the  fall  of  1891. 
In  such  case  the  cause  of  action  is  new,  and 
cannot  be  brought  in  by  way  of  amendment 

Horst  r.  Hallway  Co..  84  Mld^  688.  48  N.^. 
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Testimony  was  introduced  tending  to  stiow 
that  some  of  tiie  trees  were  Injured  by  the 
c<dd  weather  of  189S-09.  Tlie  court  ordered 
tlilB  testimony  stricken  out,  and  charged 
the  Jury  that  the  amount  of  damages  was  to 
be  determined  by  the  condition  of  the  trees 
at  the  time  of  commencement  of  suit  It 
appears  from  the  record  that  Mr.  Pelton,  a 
witness  called  by  plaintiff,  was  asked:  "Q. 
Do  you  know  anjrthlng  in  regard  to  trees 
freezing  last  winter,— whether  they  froze 
or  not?  A.  In  general,  yes;  they  did.  Q. 
Quite  a  number  pulled  them  up  on  that  ac>' 
count,  did  they  not?"  The  court  refused  to 
receive  the  answer  to  this  last  question,  re- 
marking: "It  is  Immaterial."  This  was  not 
error.  That  question  was  settled  in  Hell- 
man  T.  Pruyn  (Mich.)  81  N.  W.  97.  It  was 
there  said:  "The  law  does  not  permit  the 
defendant  to  avoid  his  contract  because  the 
trees  were  Injured  or  destroyed  by  circum- 
stances beyond  the  control  of  the  parties. 
The  rights  of  the  parties  were  to  be  deter- 
mined by  the  situation  of  affairs  at  the 
commencement  of  suit" 

It  is  also  claimed  that  the  court  was  In 
error  in  refusing  to  allow  the  plaintlfTs  son 
to  be  cross-examined  as  to  the  cost  of  rais- 
ing trees  and  cost  of  cultivating  them  in  con- 
nection with  other  crops.  In  the  direct  ex- 
amination of  this  witness  he  bad  testified 
that  the  trees  planted  in  1885  would  hare 
added  a  value  of  $2  apiece  to  the  realty  In 
1808,  and  the  trees  planted  In  1896  would 
have  added  a  value  of  $1.50  apiece  to  the 
realty  in  1888,  had  they  been  of  the  varieties 
ordered.  Upon  cross-examination  he  was 
asked:  "How  much  was  it  worth  a  tree  to 
raise  those  trees  for  the  time  that  elapsed?" 
This  was  objected  to,  and  the  objection  sus- 
tained. The  purpose  of  the  question  was 
stated  by  counsel  for  defendant  as  follows: 
"Plaintiff's  counsel  was  allowed  to  ask  the 
question  what  these  trees  were  worth,  and 
we  claim  we  have  the  right  to  inquire  into 
what  he  bases  his  answer  on.  *  *  *  We 
shall  claim  that  we  have  the  right  to  show 
what  Is  the  cost  of  raising  trees,  and  the 
cost  of  cultivating  them  with  other  crops, 
as  a  basis  of  what  the  tree  is  worth."  It 
Is  claimed  that  the  question  was  proper 
for  the  purpose  of  testing  the  competency 
of  the  witness,  and  also  the  weight  to  be 
given  to  his  opinion.  It  is  the  settled  rule 
that  great  latitude  should  be  allowed  on  the 
cix>ss-examtnatlon  of  a  witness  who  has  giv- 
en an  opinion  as  to  value.  In  order  to  test 
his  competency  and  eredibillty.  Kelley  v, 
Richardson.  60  Mich.  430,  37  N.  W.  514; 
Thomp.  Trials,  i  413.  The  court  was  In 
error  in  excluding  this  cross-examination. 
But  counsel  for  defendant  now  claim  ii.  was 
competent  for  another  purpose.  It  Is  said 
that  the  cost  of  raising  the  trees  and  of  cul- 
tivating them  was  proper  evidence  as  ele- 
ments in  aiding  the  Jury  to  determine  what 
would  be  the  value  of  the  land  with  trees  of 
the  proper  varieties.    We  thiuk  the  qupstion 


was  competent  for  that  purpose,  also.  A 
somewhat  analogous  question  was  raised  In 
Fox  V.  Everson,  27  Hun,  355,  and  Railroad  Co. 
v.  Parr  (Tex.  Civ.  App.)  28  S.  W.  2M.  In 
the  first  case,  which  was  an  action  for  breach 
of  warranty  of  dover  seed,  plantain  seed 
was  mixed  with  the  clover,  and  caused  dam- 
age to  the  plalntiflT's  land.  It  was  said  by 
the  court:  "This  difference  In  the  value  of 
the  land  before  the  sowing  the  plantain  seed 
and  the  value  of  It  after  the  sowing  fur- 
nishes him  full  <?ompenBatlon  for  the  injury 
to  the  land,  and,  in  our  Judgment,  becomes 
the  measure  of  damages  in  the  case.  For 
the  purpose  of  determining  the  damages  to 
the  land,  it  Is  doubtless  competent  to  show 
the  extent  to  which  the  noxious  weeds  bad 
grown  upon  the  land  from  the  seed  sown; 
the  expense  and  labor,  together  with  the 
diflSculty  of  removing  and  killing  It;  the  ex- 
tent to  which  It  would  Interfere  with  the 
growing  and  production  of  crops."  Uut; 
aside  from  this  rale  of  law,  the  record  shows 
that  the  questions  were  proper  for  both  pur- 
poses for  which  they  were  asked.  After 
the  question  as  to  the  cost  of  raising  the  trees 
and  cultivating  them  with  other  crops  bad 
been  ruled  out, the  witness  was  asked,  "What 
do  you  base  the  value  of  the  $1JS0  tree  onT 
and  answered:  "Upon  the  labor  expended 
there,  •  •  •  and  the  ground  lying  Idle. 
*  *  *  I  base  my  estimate  of  |1.50  a  tree, 
also,  on  the  pruning  and  hoeing  and  wa- 
tering year  after  year."  These  were  the  very 
elements  the  witness  was  asked  to  place 
a  value  upon,  and  which  the  court  rated 
out  The  Jury  was  therefore  left  to  the 
mere  opinion  of  the  witness. 

We  think  but  one  other  question  need  be 
discussed.  It  Is  claimed  that  the  value  of 
land  as  the  measure  of  damages  for  tort  or 
breach  of  contract  is  always  the  market 
value,  and  tliat  it  nowhere  appears  in  tbe 
>case  that  the  land  had  any  market  value, 
and,  on  the  contrary,  it  appears  that  there 
had  been  sales  of  similar  peach  trees  and 
orchards.  We  do  not  find  that  this  question 
was  suggested  by  any  request  to  charge,  nor 
do  we  find  that  the  attention  of  the  court 
was  called  to  It  In  any  other  way.  For  the 
errors  pointed  out,  the  Judgment  must  he 
reversed,  and  a  new  trial  granted.  The  oth- 
er Justices  concurred. 


WOLFF  V.  JASSPON  et  al. 
(Supreme  Court  of  Michigan.    Feb.  27,  1901.) 

SET-OFF— BXIUITT— CLAIM  OP  ONE  DEFEND- 
ANT. 
1.  Oomplainant  contracted  to  sell  land  to  de- 
fendants, who  were  husband  and  wife;  the 
husband  intending  the  land  as  a  present  to  his 
wife,  and  paying  part  of  the  purchase  price 
'and  signinK  her  name  to  tbe  contract  wttnout 
her  knowledge.  The  men  also  had  other  deal- 
ings in  which  the  husband  was  Indebted  to  com- 
plainant, and  at  divers  times  made  payments 
and  (rave  him  collatorHls  nnd  other  securities, 
which  cuniplainant  disposed  of  and  refused  to 
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acconnt  for.  more  than  anffident  to  pay  all 
debts  they  were  given  to  secure  and  the  bal- 
ance on  the  land  contract.  In  the  action  to 
foreclose  the  land  contract  for  failure  to  pay 
the  balance  of  the  pnrchase  price,  defendants 
sought  an  accounting  for  such  securities,  and 
appTibation  of  the  excess  above  the  debts  secur- 
ed and  paid  thereby,  as  an  offset  of  the  amonnt 
due  under  the  contract,  and  jadgment  for  the 
balance.  Held,  under  Comp.  Haws  1887,  § 
10,076,  snbd.  6,  providing  that  if  there  lie  sev- 
eral defendants  the  demand  set  off  must  be  dne 
to  all  of  them  jointly,  the  claim  of  the  husband 
alone  could  not  be  set  off  at  law. 

2.  In  the  absence  of  insolvency  of  the  com- 
plainant, or  something  in  the  nature  of  the 
claim  or  situation  of  tne  parties  showing  that 
justice  would  not  otherwise  be  done,  equity 
should  follow  the  law,  and  refuse  to  allow  the 
claim  as  an  equitable  set-off. 

Appeal  from  clicuit  court,  Alpena  county, 
In  chancery;   Robert  J.  Kelley,  Judge. 

Action  by  Bernard  Wolff  against  Max  Jass- 
pon  and  another  to  foreclose  a  land  contract 
From  a  decree  for  plaintiff,  defendants  ap- 
peal.   Affirmed. 

L.  O.  Dafoe,  tar  appellants.  J.  D.  Turn- 
bull,  for  appellee. 

LONO,  J.  Complainant  and  Annie  Jass- 
pon  are  brother  and  sister.  Max  Jasspon, 
the  other  defendant,  is  the  husband  of  Annie. 
In  1892,  and  for  some  .years  prior  thereto, 
the  defendants  rented  from  complainant  the 
premises  Involved  in  this  suit  Mr.  Jasspon 
was  cariying  on  a  clothing  business,  and  was 
advanced  moneys  from  time  to  time  by  com- 
plainant for  his  business.  Previous  to  Feb- 
ruary, 1882,  It  Is  claimed  by  defendants, 
Jasspon  concluded  to  purchase  the  premises 
belonging  to  complainant.  Intending  to  make 
his  wife  a  present  thereof,  and  that  with- 
out her  knowledge  and  consent  be  negotiat- 
ed and  agreed  on  the  bargain,  and  on  Janu- 
ary 27th  sent  his  personal  check  for  $500, 
and  duplicate  contracts  for  the  complainant 
to  sign;  that  Max  Jasspon  signed  Annie's 
name,  as  per  Max  Jasspon;  that  It  was  un- 
derstood by  complainant  that  Annie  was  only 
a  nominal  party;  that  Max  Jasspon  was  the 
purchasing  par^;  and  that  complainant  look- 
ed to  blm  to  settle  In  the  future.  We  think 
the  testimony  tends  to  show  these  facts.  The 
contract  Is  dated  February  1,  1882;  the  pur- 
chase price  being  $2,800,  to  be  paid  as  fol- 
lows: $600  at  the  date  of  purchase;  $500 
July  1,  1882;  $500  Febmaty  1,  1888;  $800 
July  1,  1883;  $500  December  15,  1883,— with 
Interest  at  7  per  cent,  payable  annually. 
Jaspon  paid  only  the  first  $500  on  the  con- 
tract Complainant  and  he  continued  to  have 
business  with  each  other,  and  in  1885  com- 
plainant desired  that  Jas^Mn  secure  him  for 
moneys  advanced  for  his  business  by  assign- 
ing to  complainant  certain  promissory  notes 
secured  by  real  estate  and  chattel  mortgages, 
amounting  to  $8,600,  which  was  done.  Jass- 
pon also  deeded  to  complainant  a  farm  known 
as  the  "Anderson  Farm,"  valued  at  $800,  and 
lands  In  Montmorency  county  valued  at  $8.- 
000.    In  April,  1806,  Jasspon  gave  complain- 


ant notes  in  the  amount  of  $8,000,  and-  la 
September  following  turned  over  to  him  ne- 
gotiable notes  ot  other  parties  amounting  to 
$3,525.81;  and  at  that  time  complainant  sur- 
rendered to  Jasspon  his  (Jasspon't)  notes 
amounting  to  $3,686.40,  which  left  due  com- 
plainant from  Jasspon  $4,117,  and  for  which 
he  held  three  negotiable  notes,  dated  April 
26,  1806.— two  for  $1,000  each  and  one  for 
$2,117.  It  Is  claimed  that,  in  the  settlement 
made  In  which  the  $4,117  balance  was  struck, 
the  securities  turned  over  to  complainant  In 
1885  were  not  considered  at  all,  and  did  not 
go  into  the  settlement  In  October,  1886, 
Jasspon  secured  complainant  for  the  $4,117  by 
giving  a  trust  mortgage.  It  is  claimed  that 
soon  after,  the  complainant  and  George  L. 
Maltz  took  charge  of  the  trust  property  and 
converted  the  same  into  cash,  and  that  if  the 
moneys  had  been  applied  by  complainant  and 
Maltz  as  trustees,  according  to  the  terms  of 
the  trust,  all  Indebtedness  would  have  been 
paid.  It  Is  claimed  by  defendant  further, 
that  a  few  days  after  giving  the  trust  mort- 
gage to  complainant  and  Maltz,  securing  the 
$4,117,  complainant  came  to  Alpena,  and 
Jasspon  asked  him  to  turn  over  the  securities, 
and  complainant  said  be  would  fix  It  up.  It 
is  further  claimed  that  be  urged  complain- 
ant from  time  to  time  to  turn  back  to  him  the 
securities  he  then  held,  and  that  in  1888  he 
told  complainant  that  he  would  surrender  the 
house  contract  and  pay  rent  on  the  premises 
if  complainant  would  give  up  the  securities, 
or  that  he  would  pay  him  $1,900  In  cash  if  he 
would  give  them  and  give  deed  for  the  house, 
and  that  complainant  would  do  neither;  that 
in  1888  he  had  a  chance  to  sell  the  Anderson 
farm  for  $800,  but  that  complainant  would 
not  deed  back  the  farm  to  him,  nor  would 
he  give  up  the  securities;  that  in  May,  1888, 
he  wrote  complainant  a  letter  notifying  blm 
that,  if  he  did  not  give  up  the  securities  and 
reassign  the  same,  he  would  hold  him  re- 
sponsible for  the  full  amount  of  them,  and 
that  complainant  did  not  answer  this  letter; 
that  on  June  8th  he  wrote  him  a  similar  let- 
ter, which  was  never  answered;  that  In 
June,  1888,  complainant  having  given  defend- 
ants notice  to  quit  the  premises,  they  gave 
the  complainant  the  following  notice:  "We 
have  been  served  with  notice  pertaining  to 
the  house,  etc.,  purchased  from  you  under 
land  contract.  We  desire  to  notify  you  that 
you  have  been  paid  in  full  for  all  dues  on 
said  contract  by  keeping  property  turned 
over  to  you  as  security,  which  you  refuse  to 
give  up;  and  we  hereby  demand  payment  for 
the  differences  of  amount  that  was  due  on 
land  contract  before  you  converted  and  re- 
fused to  give  up  securities  turned  over  to 
you,  and  the  values  of  the  securities  In  ex- 
cess of  said  contract  to  wit  $3,000."  It  is 
claimed  that  although  complainant  admits 
that  the  funds  received  from  the  sale  of  the 
mortgaged  property,  if  properly  applied, 
would  pay  all  Jasspon's  indebtedness  to  him, 
except  the  house  and  lot  indebtedness,  he  re- 
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fnsed,  after  repeated  denaiida,  to  deliver  up 
tbe  same,  bvt  conTcrted  them  to  his  owa  use, 
and  that  In  this  proceeding,  which  Is  a  bill 
filed  to  foreclose  the  land  contract,  the  de- 
fendants have  tbe  right  to  iMve  the  Talae  of 
these  securltleB  so  converted  by  complainant 
set  off  agalBst  tbe  contract  price,  and  that 
they  are  entitled  to  a  decree  In  ijieir  favor  for 
the  balance.  The  testimony  of  defendants 
tends  to  support  these  claims.  It  is  claimed 
by  oom{rfainant  that  there  was  about  $1,700 
not  included  in  tbe  tmst  mortgage;  that 
there  was  due  him  on  tbe  Indebtedness  from 
Jasspon,  exchisive  of  that  due  under  tbe 
land  contract  the  sum  of  $1,400.  On  the  oth- 
er band,  It  is  claimed  by  defendants  that  the 
complainant  bad  been  paid  In  full  for  all  In- 
debtedness due  him,  leaving  securities  In  his 
bands  amounting  to  over  $8,000. 

The  court  betow  was  tif  the  opinion  that 
the  valoe  of  these  securities  which  the  com- 
plainant refused  to  turn  over  to  Jasapon 
could  not  be  set  off  by  Jasspon  and  his  wife 
against  the  amount  due  on  the  land  contract, 
and  entered  a  decree  tn  tbe  case  finding  that 
there  was  due  upon  the  contract  from  the  de- 
fendants to  complainant  the  sum  of  $3,725.10, 
and  decreed  a  sale  of  the  premises  to  meet 
the  amount  due.  We  think  the  court  below 
was  not  in  error  In  this  ruling.  It  was  claim- 
ed by  counsel  for  defendants  that  the  court 
should  have  allowed  the  set-off,  and  have  de- 
termined the  difference  in  the  amounts  in 
their  favor,  and  rendered  a  decree  for  tbem 
for  such  difference,  on  the  ground  that  ff 
there  are  specific  equities,  -growing  out  of 
the  transaction  Itself,  reqniring  It,  conrta  of 
equity  will  allow  set-off  in  cases  where  the 
law  will  not.  Under  our  statute  (subdivision 
6,  i  10,075,  C!omp.  Laws  1807),  set-offs  are 
only  allowed,  where  there  are  several  defend- 
ants, when  tbe  demand  to  'be  set  off  is  due  to 
tbem  all  jointly,  except  where  other  provision 
is  expressly  made  by  law.  Here  the  demand 
is  owned  by  Max  Jasspon  Individually,  and 
is  not  a  Joint  demand  by  both  himself  and 
wife.  As  a  general  principle,  courts  of  eq- 
uity follow  the  rules  of  law  in  enforcing  set- 
offs. There  are  no  special  equities  growing 
out  of  tbe  transaction  requiring  set-off  in  the 
present  case.  The  general  rule  is  that  eq- 
uity requires  cross  demands  to  be  set  off 
against  each  other,  if,  from  the  nature  of  tbe 
daim  or  the  situation  of  tbe  parties,  justice 
cannot  otherwise  be  done,  as  where  the 
plaintiff  is  Insolvent,  thus  rendering  it  ap- 
parent that  defendant  cannot  obtain  satisfac- 
tion unless  set-off  be  allowed.  In  Munger  v. 
Bank,  85  N.  Y.  588,  it  was  said:  "Equity 
gometlmes  aHows  a  set-off  when  law  will  not, 
Iwcause  of  the  Insolvency  of  one  debtor  and 
the  willingness  of  tbe  other  to  anticipate  the 
time  for  the  payment  of  the  debt  owing  by 
bim.  If  tbe  whole  or  a  part  of  that  to  him 
may  be  applied  as  a  set-off."  Other  Instan- 
ces might  be  cited  where  equitable  set-offs 
are  allowed.  However,  none  of  the  reasons 
exists  In  the  present  case.    The  complainant 


here  Is  not  shown  to  be  Imolveat,  aad.  aa 
tbe  right  of  set-off  doea  not  exist  at  law,  eq- 
ity  must  follow  the  law.  The  decree  below 
most  be  affirmed,  with  costs  to  complataant. 
Tbe  other  Justices  concurred. 


KEYSTONE  MPG.  CO.  ▼.  FORSYTH  et  ml. 

(Supreme  Court  of  Michigan.     Feb.  27,  1901.) 

CONTRACT— ACTIONS— DEFBNaB—FAILVRB      OF 

OONSIDBRATION— NOTIOB— EVID£NCE>— 

ADMISSIBIUTY— aENERAL  ISSUE. 

1.  Where,  in  a  suit  on  a  note,  to  which  the 
^seral  issue  was  pleaded,  defendaat  filed  a 
notice  that  he  would  show  that  in  conrideration 
of  a  certain  machine,  purchased  in  reliance  on 
plaiatiff's  representatton  that  It  would  do  cer- 
tain work,  ne  bad  paid  plaintiff  a  sum  of 
money,  for  which  he  had  received  no  consider- 
ation, because  of  the  plaintilf  s  misrepresenta- 
tions and  the  failure  of  tbe  machine  to  work  as 
represented,  notice  of  want  «f  ceasideratiea  for 
the  payment  of  tbe  money  was  set  np. 

2.  Permitting  the  defendant  to  show  that  the 
note  sued  on  was  given  for  the  machine,  which 
did  not  work  as  warranted,  on  the  ground  that 
tbe  notice  did  not  mention  or  refer  to  the  note, 
was  not  error,  since  total  failure  of  consider- 
ation could  be  shown  under  tbe  general  issue. 

Error  to  circuit  conrt.  Wayne  county;  Rob- 
ert E.  Frazer.  Judge. 

Action  by  the  keystone  Mannfaetnrliis; 
Company  against  (Siarles  Forsyth  and  an- 
other. From  a  Judgment  tn  favor  of  de- 
fendants, plaintiff  brings  error.    Affimted. 

Hamilton  Baluss,  for  appellant.  William 
0.  Gottman,  for  appellees. 

LOKO,  J.  This  action  was  commenced 
in  Justice  court  in  April,  1891.  Tbd  declara- 
tion was  in  assumpsit  on  a  promissory  note, 
describing  it,  and  claiming  damages  of  $300. 
Defendant  pleaded  the  general  Issue.  Plabi- 
tlff  bad  Judgment,  and  defendant  appealed  to 
tbe  circuit  court  Tbe  cause  was  tried  in 
tbe  circuit  where  defendant  had  Judgment, 
and  on  appeal  by  plaintiff  to  this  court 
tbe  case  was  reversed  and  remanded  for  new 
triaL  That  case  Is  reported  in  115  Mich.  51, 
72  N.  W.  1109.  Tbe  cause  was  again  tried  in 
tbe  circuit  court  and  the  defendant  again 
had  judgment  On  appeal  here  the  cause 
was  again  reversed  and  remanded.  82  N. 
W.  521.  Another  trial  has  since  been  had 
In  tbe  circuit  court  and  again  the  defendant 
bad  Judgment  and  plaintiff  again  comes  In- 
to this  court  by  writ  of  error. 

It  Is  unnecessary  to  set  out  the  facts,  as 
they  are  quite  fully  set  out  tn  tiie  former 
opinions.  The  cause  was  reversed  on  tbe 
first  hearing  here  on  the  ground  that  the 
set-off  attempted  did  not  belong  to  both  de- 
fendants, and  therefore  was  not  within  2 
How.  Ann.  St  i  6884,  subd.  9.  It  was  re- 
versed the  second  time  for  the  reason  that 
the  court  below  gave  an  erroneous  charge 
as  to  the  burden  of  proof.  It  appears  that 
tbe  pleading  stood  as  originally  framed  un- 
til February  5,  1898,  when  the  defendant's 
attorney,  Gottman,  filed  a  notice  by  leave 
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of  the  coott  nnder  his  plat  that  'thu  dOCend- 
ant  win  show,  under  the  general  Issue  here- 
tofore pleaded  in  Justice  court  and  under 
tlie  amended  pleadings,  that  said  defendant 
Forsyth,  for  and  In  consideration  of  a  com- 
bined com  hnsker  and  fodder  cntter  pur- 
chased from  said  plaintiff  by  said  defendant, 
and  relying  on  the  representations  of  aald 
plaintiff  that  said  com  huoker  and  fodder 
cntter  would  do  the  work  as  represented  by 
said  plalntltC,  upon  a  warranty,  paid  said 
plaintiff  one  hundred  dollars,  and  for  which 
he,  the  said  defendant,  on  account  of  the 
misrepresentations  made  by  said  plaintiff, 
and  by  not  doing  the  work  it  was  repre- 
sented to  do,  has  received  no  consideration 
for  aald  one  hundred  doUars  paid  by  aald 
defendant  to  said  plaintiff,  and  that  on 
which  trial  said  defendant  will  show  that 
said  defendant  Forsyth  Is  entKled  to  recover 
from  plaintiff  the  said  one  hundred  doilara." 
Notice  of  want  of  consideration  for  the  pay- 
ment ef  the  money  is  thus  set  up.  The 
court  below  permitted  the  defendant  to  show 
that  the  note  sued  upon  was  given  Cor  tbe 
machine,  and  that  the  machine  did  not  work 
according  to  the  condltlcms  of  the  warcaoty. 
It  was  objected  to  by  counsel  for  plaintiff  on 
the  ground  that  the  note  was  not  mention- 
ed or  referred  to  In  the  notice,  and  that  the 
notice  does  not  point  out  In  what  respect 
the  contract  was  broken,  and  that  the  no- 
tice is  only  one  of  set-off.  Counsel  is  in  er- 
ror in  the  position  he  takes  In  the  case  on 
the  notice.  It  was  expressly  hrid  In  Per- 
kins V.  Brown,  115  Mich.  41.  72  N.  W.  1006, 
that  tlie  total  failure  of  cmisideratlon  can  be 
shown  under  the  plea  of  the  general  issue. 
The  lodgment  must  be  offlimed.  The  other 
Justices  concurred. 


HAMELIN  T.  DBLTA  CIBCUIT  JUDOB. 

(Supreme  Court  of  Michigan.     Feb.  27,  1901.) 

APPOINTJCBNT  OF*  ADMINISTRATOR— APPEAIr- 
ATTORNEY  IN  FACT— RIGHT  TO  AP- 
PEAL-MANDAMUS. 

The  widow  of  a  decedent  constituted  a 
third  person  as  her  attorney  in  fact,  and  au- 
thorized him  to  suggest  the  qame  of  an  admin- 
istrator for  her  husband's  estate,  and  to  ap- 
peal from  the  order  of  the  probate  court  His 
suggestion  was  Ignored,  and  he  appealed  from 
SB  order  appointing  an  administrator,  tlie  no- 
tice of  appeal  reciting  that  lis  was  the  attorney 
in  fact  tor  the  widow,  and  was  authorized  by 
her  to  name  the  administrator,  but  the  appeal 
was  dismisaed.  Held,  that  mandamns  to  va- 
cate the  order  of  diamiasal  would  not  lie  at  the 
snit  ot  tlie  widow,  on  the  contention  that  the 
appeal  was  in  her  behalf,  since  it  should  have 
l>een  taken  in  her  name. 

Original  mandamus,  on  the  relation  of 
Marcellne  Hamelln,  against  the  Delta  circuit 
Judge.   Application  denied. 

James  H.  Clancey,  for  relator.  George  Oal- 
i<q»,  for  respondent. 

PER  CURIAM.  An  •dmlBlstraisr  was  ap- 
pointed on  ttie  estate  at  John  P.  Hamelln, 


relator's  hnsbond,  by  the  probate  court  of 
Delta  county.  Prior  to  the  appointment,  a 
power  of  attorney  had  been  given  by  the  re- 
lator to  Simon  Cyr  to  select  or  suggest  the 
name  ot  an  administrator  of  said  estate,  and 
authorizing  said  Simon  Cyr  to  take  an  appeal 
from  an  order  or  finding  of  the  probate  court 
The  recommendation  of  Simon  Cyr  waa  ig- 
noBCd,  and  an  administrator  appc^ted  at 
the  suggestion  of  the  son  of  the  deceased. 
Thereupon  a  notice  of  appeal  was  filed,  con- 
taining the  following  statement:  "The  under- 
signed, l}eing  attorney  in  fact  for  Marcellne 
Hamelln,  widow  of  said  deceased,  and  being 
duly  authorized  by  said  Marcelloe  Hamelln, 
by  a  proper  power  of  attorney,  to  select  and 
nominate  in  her  behalf  an  administrator  of 
said  estate,  which  said  power  of  attorney, 
properly  executed.  Is  now  on  file  In  said  pro- 
bate court,  and  a  part  of  tlie  records  of  said 
court  in  the  matters  pertaining  to  said  estate, 
reference  to  which  will  more  fully  appear, 
and  being  aggrieved  by  the  order  or  decree  of 
said  Judge  of  probate,  made  on  the  7th  day 
of  May,  A.  D.  liMO,  appointing  Manlzep  Per- 
ron administrator  of  the  estate  of  said  John 
B.  Hamelln,  on  the  petition  of  one  Eugene 
Hamelln,  son  of  said  deceased,  as  appears 
by  such  order  and  decree  on  file  in  said  court, 
hereby  gives  notice  of,  and  makes  application 
for,  an  appeal  to  the  circuit  court  for  said 
county  from  the  said  order  and  decree  of  said 
judge  of  probate  for  the  following  specific  rea- 
sons." This  notice  was  signed,  "Simon  Cyr, 
Attorney  in  Fact"  The  circuit  Judge  dis- 
missed the  appeal  for  the  reason,  among  oth- 
ers, that  the  appeal  was  claimed  and  taken 
by  Simon  Cyr,  and  not  by  the  relator,  and 
that  Simon  Cyr  did  not  have  any  such  inter- 
est in  said  estate  as  entitled  him  to  take  any 
such  appeal,  and  that  the  addition  of  his 
name  and  the  words  "Attorney  in  Fact"  was 
but  a  description  of  his  person.  We  think 
that  the  holding  is  correct  on  the  face  of  the 
papers.  The  question  is  not  presented  as  to 
whether  Simon  Cyr,  by  virtue  of  his  appoint- 
ment as  attorney  in  fact  had  such  an  interest 
In  the  proceeding  Ki  (luthorized  him  to  take 
an  appeal,  as  this  application  is  not  based 
upon  any  such  view,  but  the  relator  claims 
that  the  appeal  Is  her  appeal  rather  than  that 
of  Mr.  Cyr.  Application  for  a  mandamns  to 
vacate  the  order  of  the  circuit  Judge  will  be 
denied. 


CITY  OF  BAT  CITY  v.  BAT  CIRCUIT 

JUDGE. 

(Supreme  Conrt  of  Middgan.    Feb.  27,  1901.) 

O08T8-a0eT  BOm>— APPLICATION— TIMB  OV 
MAKING— MANDAMUS. 
A  snit  was  comiaeDced  in  April  ot  oae 
year,  and  plaintifl  recovered  judnaent,  but 
the  cau.se  was  reversed  in  May  of  tne  aucoeed- 
ing  year,  and  defendant  nede  an  apvlteation 
for  a  cost  bond  in  Angnst  of  the  latter  year. 
Defendant's  attorney  filed  the  affidavit  In  sup- 
port of  the  application,  in  wldch  be  positively 
stated  that  plaintiff  had  been  finawnally  ime- 
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•ponsible  aad  had  resided  in  Canada  since  be- 
fore the  institution  of  the  suit,  but  it  did  not 
show  how  he  acquired  such  information.  Beld, 
that  an  order  denying  the  appiication  on  the 
ground  that  it  waa  made  too  late,  and  that 
uere  was  no  excuse  therefor,  would  not  be  ra- 
cated  by  mandamus,  since  it  would  be  assumed 
from  tue  affidavit  that  defendant's  attorney 
linew  the  residence  of  plaJntiS  when  the  Boit 
was  commenced. 

Orlgliial  mandamna  by  the  city  of  Bay 
City  against  the  Bay  circuit  ]udg«.  Applica- 
tion denied. 

Brakie  J.  Orr,  for  relator.  H.  O.  Haller 
and  Isaac  A.  Gilbert,  for  respondent 

PER  CURIAM.  This  Is  an  application 
tor  an  order  requiring  the  circuit  Judge  to 
vacate  an  order  refusing  to  grant  a  dis- 
missal of  a  case  on  defendaat's  motion  be- 
cause of  plaintilTB  failure  to  furnish  secu- 
rity for  costs.  The  suit  was  commenced  on 
the  eth  of  April,  1899.  A  trial  was  had,  re- 
sulting in  a  verdict  for  the  plaintiff.  De- 
cember 12,  1899,  a  motion  for  a  new  trial 
was  denied.  Subsequently  a  bill  of  excep- 
tions was  settled,  and  on  May  2,  1900,  the 
Judgment  was  reversed  by  this  court.  On 
the  27th  of  August,  1900,  the  relator  filed  a 
motion  to  dismiss  the  cause  because  of  the 
failure  of  plaintiff  to  furnish  security  for 
costs.  The  affidavit  upon  which  this  motion 
was  based  was  that  of  the  city  attorney, 
stating  that  the  plaintiff  Is  now,  and  has 
been  since  the  latter  part  of  December,  1898, 
a  resident  of  the  dominion  of  Canada,  and 
tliat  she  Is  pecuniarily  irresponsible.  The 
affidavit  docs  not  disclose  when  this  infor- 
mation came  to  the  affiant,  but  as  the  state- 
ment is  made  positively,  and  not  on  infor- 
mation and  belief,  it  is  to  be  assumed  that 
the  residence  of  plaintiff  must  have  been 
known  to  the  affiant  when  the  suit  was  com- 
menced. A  controversy  has  arisen  as  to  the 
competency  of  an  affidavit  filed  In  opposi- 
tion to  this  motion.  The  circuit  Judge,  how- 
ever, appears  to  have  rested  his  decision  In 
part  on  the  ground  that  the  motion  was 
made  at  too  late  a  day,  and  returns  that 
there  was  no  excuse  for  delay.  We  think 
that  upon  this  ground  the  ruling  of  the  cir- 
cuit Judge  was  Justified.  19  Enc.  PI.  & 
Prac.  p.  380,  notes.  The  application  will  be 
denied. 


OITT  OP  BATON  RAPIDS  t.  HORNER 
et  al. 

(Supreme  Court  of  Michigan.     Feb.  27,  1901.) 

CONTEMPT— VIOLATION  OF  DBCRBB-^JURIB- 
DICTION  OF  SUPREMB  COURT. 
1.  A  city  sued  to  restrain  certain  parties  from 
maintaining  electric  light  wires  and  poles  on 
the  streets  of  the  city,  and  a  decree  requiring 
the  removal  thereof  was  affirmed  by  the  su- 
preme court,  and  case  remanded  for  further 
proceedings.  Snbsequentiy  the  city,  in  the  cir- 
cnit  court,  filed  a  petition  asserting  that  said 
respondents  were  guilty  of  contempt  in  violat- 
ing the  decree  rendered;  and  the  circuit  judge 
dismissed  tlM  petition,  with  costs,  without  rNi- 


dering  any  Judgment  Bdd  that  aa  the  pro^ 
ceedings  for  contempt  in  the  circuit  court  were 
instituted  under  Comp.  Lews,  c.  301,  to  enforce 
a  civil  right,  and  were  not  proceedings  for 
criminal  contempt  that  court  had  on  Tttmand. 
nnder  Comp.  Laws,  {  564.  the  contr<d  «t  the 
case  for  enforcing  the  decree  of  the  snpreme 
court,  and  it  had  no  jurisdiction  for  that  purpose. 
2.  A  judgment  in  contempt  proceedings  in  the 
circuit  court  for  violating  a  decree  of  the  su-  '' 
preme  court  on  remand  discharging;  respondents 
IS  res  judicata  in  original  proceedings  in  tlie 
supreme  court  for  the  same  alleg^  violation. 

PedtloD  by  the  city  of  Baton  Rapids  against 
diaries  Sb  Homer  and  others  to  punish  said 
defendants  for  contempt  Petition  diamlaa- 
ed. 

Elmer  N.  Peters  (Russell  a  Ostrander.  of 
counsel),  for  petitioner.  J.  B.  Hendee  (J.  M. 
C.  Smith,  of  counsel),  for  retipondents. 

HOOKER,  J.  In  DecembN,  1899,  tlila 
court  made  a  decree  upon  appeal  is  a  chan- 
cery cause  between  these  parties.  80  X. 
W.  1012.  The  question  in  controversy  was 
the  right  of  the  respondents  Horner  to  main- 
tain poles,  wires,  etc..  for  the  purpose  of 
electric  lighting  in  the  streets  of  the  dty 
of  Eaton  Rapids.  The  decree  was  in  favor 
of  the  city,  and  required  the  removal  of 
the  poles,  wires,  etc.,  within  a  period  fixed 
by  the  decree;  and  the  cause  was  remanded 
to  the  circuit  court  under  the  statute  (Conap. 
Laws,  {  554)  which  provides  that  "when  an 
appeal  shall  have  been  so  heard  and  deter- 
mined, the  records  and  files  sent  from  the 
circuit  court  in  chancery,  together  with  the 
proceedings  and  decree  or  order  of  the  su- 
preme court  therein,  and  all  things  concern- 
ing the  same  shall  be  remitted  to  the  cir- 
cuit court  in  chancery,  for  the  proper  county, 
when  such  further  proceedings  shall  be  there- 
upon bad  as  may  be  necessary  to  carry  sucb 
decree  or  order  Into  effect"  Subsequently 
the  city  ffied  In  the  circuit  court  a  petition 
asserting  that  the  Homers  had  not  com- 
piled with  the  decree,  but  upon  the  contrary, 
had  caused  to  be  organized,  and  were  large 
stockholders  in,  a  corporation  to  carry  on 
the  business  of  electric  lighting  in  said  city, 
and  had  transferred  to  it  certain  wires  which 
were  within  the.  terms  of  the  order,  and 
which  were  then  removed  from  the  poles 
upon  which  they  were  originally  strung,  and 
attached  to  buildings  owned  by  private  per- 
sons, and  to  certain  telephone  poles  erected 
and  standing  In  the  streets  of  the  city.  Said 
wires  crossed  certain  streets  of  the  city,  and 
have  since  been  used  by  said  corporation  to 
furnish  electric  lights  to  the  Inhabitants 
of  the  city.  The  corporation  claims  to  be 
owner  of  said  wires,  ard  to  have  the  right 
to  use  them  in  furnishing  its  patrons  with 
light,— a  business  in  which  it  is  engaged 
without  any  authority  obtained  from  said 
city.  Said  petition  recited  the  proceedings 
and  decree,  and  prayed  for  an  order  against 
said  Homers  and  the  newly-organised  cor- 
poration aforesaid,  requiring  them  to  show 
cause  "why   they  should  not  be  punished 
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for  tlie  contempt  and  mlsccmduct  alleged  to 
have  been  done  and  committed  by  them,  or 
either  of  them,  in  contempt  of  the  order 
of  the  supreme  court,  and  prejudldal  to  the 
rights  of  the  said  petitioner  In  tlila  cause, 
so  that  the  right  of  thi  said  defendant  [1.  e. 
the  petitioner]  to  have  said  poles,  wires,  and 
other  electrical  apparatus  removed  from  the 
streets  of  said  city  may  be  enforced."  In- 
terrogatories and  ansvrers  followed  in  due 
time,  and  upon  a  hearing  of  the  controversy 
the  circuit  judge  filed  a  memorandum  cob- 
clndlng  with  the  statement  following,  to 
wit:  "I  am  of  the  opinion,  after  examining 
the  pleadings  in  this  ccse  and  the  decree  of 
the  supreme  court,  including  the  i>etitlon, 
answer,  Interrogatories,  and  answers  there- 
to, that  the  decree  of  the  supreme  court  has 
not  been  violated  by  the  Horner  Bros,  nor 
the  CStlKens'  Electric  Company.  The  petition 
will  be  dismissed,  with  costs  to  be  taxed." 
This  memorandum  bears  date  August  1, 
1900.  In  September,  1900,  the  city  filed  its 
petition  in  this  court  reciting  the  facts 
already  stated,  and  praying  an  order  requir- 
ing said  respondents  to  show  cause  why  they 
should  not  be  punished  for  contempt  for  not 
obeying  and  for  evading  performance  of  the 
order  and  direction  of  this  court  The  peti- 
tion was  accompanied  by  copies  of  the  In- 
terrogatories and  answers  filed  in  circuit 
court.  The  respondents  filed  answers,  and 
the  cause  has  been  beard  in  this  court.  It 
Is  to  be  considered  an  original  application, 
and  in  no  sense  an  appeal  from  an  order  or 
decree  of  the  circuit  court  In  fact,  the  rec- 
ord shows  that  the  memorandum  opinion  of 
the  circuit  court  was  not  followed  by  an  or- 
der or  decree. 

Contempts  are  of  two  classes:  First,  those 
which  are  purely  criminal,  and  are  noticed 
and  punished  merely  to  vindicate  and  pre- 
serve the  authority  of  Judicial  tribunals  and 
propriety  of  conduct  In  their  proceedings; 
second,  civil  contempts,  which,  though  crim- 
inal In  nature  as  to  procedure,  are  primari- 
ly a  means  of  conferring  civil  rights.  Original- 
ly this  was  the  usual  method  of  enforcing 
decrees  and  orders  made  in  courts  of  chan- 
cery, and  in  England  it  was  long,  If  It  is 
not  yet,  a  concurrent  method,  after  the  court 
was  authorized  to  Issue  writs  of  fieri  facias 
and  elegit  See  Danlell,  Ch.  Frac.  {  1042. 
It  Is  not  BO  In  this  state,  however,  owing 
to  the  abolition  of  imprisonment  for  debt; 
and  the  efTect  of  our  decisions  is  to  couflne 
the  remedy  to  cases  where  execution  Is  not 
permitted.  In  New  Jersey  It  Is  held  that 
contempt  proceedings  instituted  by  private 
persons  for  the  purpose  of  enforcing  their 
rights  arc  civil,  and  the  state  of  mind  of 
the  offending  party  towards  the  court  is 
immaterial,  and  it  dees  not  purge  the  con- 
tempt for  him  to  say  that  he  did  not  Intend, 
in  what  he  did,  to  contemn  the  authority  of 
the  court  Thompson  v.  Railroad  Oo.,  48 
N.  J.  Eq.  105,  21  AU.  182.  See.  also,  Silver- 
Plate  Co.  ▼.  Schlmmel,  59  Mich.  S25,  26  N. 


W.  602.  The  contempt  may  usually  be  clear- 
ed by  the  cftending  party  doing  the  required 
act  and  paying  the  costs.  Jennlson,  Ch.  Prac. 
649;  1  Danlell,  Ch.  Prac.  507.  The  proceed- 
ings in  the  circuit  were  instituted  to  en- 
force a  civil  right  under  the  statute  (Comp. 
Laws,  c.  301).  That  court  having  by  stat- 
ute the  control  of  the  case  for  the  purpose 
of  enforcing  the  decree,  under  Comp.  Laws, 
S  654,  it  would  seem  clear  that  no  other  court 
has  Jurisdiction  for  that  purpose,  whether  or 
not  this  court  may  punish,  as  for  a  criminal 
contempt,  willful  disobedience  under  section 
1098  et  seq.,  under  any  circumstances.  This 
statute  confers  upon  the  circuit  courts  the 
power  of  determining  whether  the  respond- 
ents have  disobeyed  the  decree  rendered  b} 
this  court  and  are  liable  to  be  punlsher 
therefor  under  this  proceeding,  and  authoi 
ity  to  punish  under  section  10,910,  subject  to 
the  limitation  of  section  10,911.  Having  tak- 
en Jurisdiction  for  that  purpose,  and  deter- 
mined the  question  in  favor  of  the  respond- 
ents, the  same  must  be  considered  as  res 
adjudicata  between  the  itartles.  Whether 
such  adjudication  is  conclusive  of  the  ques- 
tion of  contempt,  and  excludes  proceedings 
in  this  court  for  a  criminal  contempt  under 
section  1098  et  seq.,  we  need  not  inquire,  if 
the  petition  before  us  Is  that  of  a  party  seek- 
ing to  enforce  a  civil  remedy  under  chapter 
301.  Of  this,  perhaps,  there  should  be  little 
doubt  as  both  petitions  are  filed  In  the  In- 
terest of  the  same  party,  by  the  same  coun- 
sel, and,  so  far  as  we  remember,  neither  In 
brief  nor  In  argument  has  the  claim  been 
made  that  this  was  other  than  a  proceeding 
under  chapter  301.  But  It  may  be  claimed 
otherwise.  Therefore  we  pass  upon  the  ques- 
tion. Had  the  court  convicted  one  or  all  of 
these  respondents,  and  Imposed  punishment 
by  fine  and  imprisonment  under  section  10,- 
910,  this  court  could  not  be  expected  to  pun- 
ish the  same  act  again,  under  the  other  stat- 
ute. Neither  can  It  do  so  where  the  circuit 
court,  having  full  Jurisdiction,  has  acquitted 
the  respondents  on  the  merits  of  the  charge. 
The  Judgment  of  the  circuit  court  Is  not 
void,  and,  if  erroneous,  cannot  be  attacked 
collaterally.  The  petition  is  dismissed,  with 
costs.    The  other  Justices  concurred. 


OARPENTEH  v.  JUDGE  OP  SUPERIOR 
COURT  OP  GRAND  RAPIDS. 

(Sapreme  Oonrt  of  Michigan.    Feb.  27,  1001.) 

DBFAULT  —  JUDGMENT  —  SETTINO  ASIDE  DB- 

FAtJLT— LIMITATION— SIX  MONTHS 

AFTER  SERVICE. 

Under  Cir.  Ot.  Rule  12,  declaring  that  when 
personal  service  has  been  had  on  a  defendant, 
and  proceedings  taken  after  default  on  the 
strength  thereof,  the  default  shall  not  be  set 
aside  unless  application  is  made  within  six 
months  after  service,  where  judgment  was 
entered  after  default  the  default  was  improp- 
erly set  aside  more  than  six  months  after  serv- 
ice. 
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Mandamus  by  Frank  L.  Carpenter  against 
the  Jadfe  of  the  superior  court  of  Grand 
Rapjds  to  require  respondent  to  vacate  an 
order  setting  aside  a  default.  Writ  grant- 
ed. 

Frank  L.  Carpenter,  In  pro.  per.  Bundy 
&  Travis,  for  respondent 

PEE  CURIAM.  This  is  an  appllcaUon 
for  a  mandamus  to  require  the  respondent  to 
vacate  an  order  setting  aside  a  default  en- 
tered against  the  garnishee  defendant  after 
the  lapse  of  six  months  from  the  date  of 
service  of  process.  Default  was  entered  on 
the  30th  of  March,  followed  by  Judgment  on 
April  3d  in  favor  of  the  plaintiff  and  against 
the  garnishee  defendant  On  the  25th  of 
April  a  motion  was  made  to  set  aside  the 
dftfault  The  case  is  admittedly  ruled  by 
Petiey  v.  Carpenter  (Mich.)  82  N.  W.  666. 
provided  it  be  held  that  within  the  meaning 
of  rule  12  the  entry  of  a  Judgment  is  "a 
proceeding  taken  after  default  on  the 
strength  thereof."  We  think  It  must  be  held 
that  the  entry  of  a  Judgment  Is  the  taking 
of  a  proceeding,  within  the  meaning  of  this 
rule,  and  the  case  therefore  falls  within  the 
prior  daoisiona  «f  the  court  Writ  will  issue 
as  prayed. 


STEWART  T.  MCLAUGHLIN'S  SSTATB. 

(Supreme  Court  of  Michigan.     Feb.  27,  19QI.) 

I4ANDS— CONTRACT  OF  SALE— DEEDS— SUREKN- 
DBR— WARRANTY. 

1.  Under  Oomp.  Laws,  {  9609,  providing  that 
00  CBtate  or  interest  in  lands  other  than  leases, 
etc,  shall  be  craated  or  surrendered  unless  by 
act  or  operation  of  law  or  by  deed  or  convey- 
ance in  writing,  the  purchaser  In  a  land  con- 
tract cannot  surrender  his  interest  nnder  such 
contract  by  parol. 

2.  Where  a  deed  to  land  contained  a  war- 
ranty that  an  existing  contract  for  the  pur- 
chase thereof  would  be  paid,  and  the  grantee 
therennder  mode  no  conveyance  nor  did  any 
act  iaeousistent  with  the  right  of  the  contract 
vendee,  the  parol  surrender  of  the  contract 
would  not  work  a  surrender  by  operation  of 
law  by  the  grantee,  so  as  to  prevent  his  recov- 
ery an  the  warrant. 

Error  from  circuit  court  Wayne  county. 

Action  by  Charles  C.  Stewart  against  the 
estate  of  Frank  McLaughlin,  deceased.  From 
a  Judgment  for  defendant  claimant  brings 
error.    Reversed. 

Charies  C.  Stewart  (Jay  Fuller,  of  counsel), 
for  appellant    Alfred  Lucking,  for  appellee. 

LONG,  J.  It  appears  that  McLaughlin  and 
wife  on  September  30,  1892,  made  a  contract 
with  Mrs.  Whittingham  to  sell  to  her  certain 
real  estate.  Subsequently  McLaughlin  and 
wife  deeded  the  land  to  Stewart  the  claim- 
ant here,  which  deed  contained  a  warranty 
that  "said  contract  wOl  be  paid  according  to 
its  terms."  McLaughlin  died  in  1804,  and 
his  wife  was  appointed  administratrix  of  his 
estate.  Commissioners  on  claims  were  ap- 
pointed, and  made  their  reoort  September  5 


1894.  No  dalm  was  then  made,  bat  snbse- 
quently  the  commission  was  revived,  and  a 
claim  was  then  filed  by  claimant  under  this 
contract  of  guaranty.  In  1881  Mn.  Whit- 
tingham assigned  the  contract  to  one  Peo- 
ples, and  in  November  following  Peoples  as- 
signed It  to  McGiU.  Only  a  small  amount 
was  ever  paid  on  the  contract  The  amount 
claimed  Is  (1,775.  The  claimant  urged  the 
rij^t  to  recover  from  the  eatate  tbe  whole 
amount  remaining  nnpaid  on  IMe  contract, 
by  reason  of  the  guaranty  of  the  perform- 
ance of  the  contract  The  defmdant  estate 
claimed  that  {he  contract  had  been  surren- 
dered to  the  claimant  and  accepted  by  him, 
and  that  therefore  the  guaranty  waa  dis- 
charged. McOlU  testified  that  in  tbe  early 
part  of  1885  be  surrendered  the  cofttract  to 
the  claimant;  that  be  took  It  Into  claimant]8 
office  and  handed  It  to  him.  He  further  tes- 
tified that  it  had  been  arranged  some  time 
before  that  it  wotdd  be  sttrrendered  to  save 
claimant  any  trouble  in  foreclosure;  that 
claimant  accepted  It  and  said  It  was  satisfac- 
tory to  him.  The  claimant  denied  that  he 
ever  accepted  the  surrender,  or  that  the  con- 
tract was  ever  surrendered  to  blm  with  the 
purpose  of  such  acceptance.  The  coort  In- 
structed the  Jury  upon  the  question  of  sur- 
render as  follows:  'It  you  find  that  the 
plaintiff  and  McGIlI  agreed  that  the  contract 
should  be  thrown  up,  surrendered,  and  Me- 
GIU  did  deliver  up  and  Stewart  did  accept 
the  contract  with  that  understanding,  and 
that  they  thereafter  for  several  years  acted 
upon  and  treated  such  surrender  as  complete 
and  binding,  and  Stewart  treated  the  proper- 
ty as  his  own,  f^e  from  the  contract  and 
never  made  any  claim  to  the  existence  or  va- 
lidity of  it  until  the  beginning  of  this  pro- 
ceeding, then  the  guaranty  would  be  dis- 
charged. •  •  •  Of  course  the  testimony  is 
all  recent  and  has  been  well  argued  and 
clearly  placed  before  yon,  and  Is  a  matter 
entirely  for  you  to  sum  it  up.  The  Inquiry 
is,  did  McGill  take  the  contract  to  Stewart 
and  deliver  It  to  him,  and  was  it  accepted  by 
Stewart  at  the  time?  That  is,  Stewart  ac- 
cept the  contract— consent  to  the  release  of 
McGIIl  and  the  release  of  all  liability.  There 
Is  a  square  conflict  between  these  two,  with 
some  testimony  each  way  In  relation  to  It 
Did  Stewart  ever  afterwards  demand  of  Mc- 
Laughlin, or  the  estate  represented  by  his 
widow,  any  payment— or  Whittingham— of 
the  guaranty.  The  middle  of  the  case,  the 
center  of  the  case,  is  either  a  surrender  mu- 
tual, where  minds  fully  meet  and  agree  to  it, 
or  not  If  there  was  not  your  verdict  would 
be  for  $1,775.  If  there  was  a  complete  sur- 
render and  acceptance,  and  surrender  and 
release,  your  verdict  would  be,  'No  cause  of 
action.'  "  The  Jury  returned  a  verdict  In  fa- 
vor of  the  defendant  estate.  Claimant  brings 
error. 

It  appears  that  the  lands  mentlone,!   in 
the  contract  were  vacant  lots,  and  nc  <« 
'trax  in  actual  oossession     Thern  <•  >  atw 
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latlon  In  the  contract,  however,  giving  the 
vendee  the  right  of  possession  of  the  prem- 
iBee.  Mrs.  McLaughlin  tesUfled  that  after 
the  contract  was  signed  she  never  heard  any- 
thing about  it  until  May,  1899;  that  the 
-claimant  never  called  upon  her  for  Its  pay- 
ment, though  McLaughlin  died  in  1891;  that 
Stewart  never  tendered  her  a  deed  of  the 
^(^erty;  that  she  never  knew  the  contract 
bad  been  assi^ed  to  other  parties. 

Xhe  principal  question  in  the  case  is 
whether  the  surrender  of  the  contract  oper- 
ated to  discharge  the  grantor&  Under  the 
charge  of  the  court,  the  Jury  found  that  the 
contract  had  been  lawfully  surrendered.  It 
la  Insisted,  however,  by  the  claimant  that  it 
could  not  be  surrendered  except  by  a  writing 
signed  by  McOilL  Section  9600,  Oomp.  Laws, 
provides:  "No  estate  or  interest  in  lands, 
other  than  leases  for  a  term  not  exceeding 
one  year,  nor  any  trust  or  iMwer  over  or  con- 
cerning lands,  or  In  any  manner  relating 
thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered  or  declared,  unless  by 
act  or  oi>eratlon  of  law,  or  by  a  deed  or  con- 
veyance in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering 
or  declaring  the  same,  or  by  some  person 
thereunto  by  him  lawfully  authorized  In 
writing."  It  does  not  appear  in  this  ease 
that  the  plaintiff  ever  agreed  to  receive  a 
surrender  of  the  land;  nor  did  he  ever  entor 
Into  possession  of  it  on  the  surrender  of  the 
contract;  nor  does  It  appear  that  he  has  tak- 
en any  steps  towards  a  sale  of  the  premises 
to  any  other  party;  nor  is  it  claimed  that 
the  contract  was  delivered  up  to  him  In  con- 
templation of  his  making  such  sale  to  anoth- 
er. The  cases  cited  by  defendant's  counsel 
In  which  it  is  held  that  a  surrender  of  a  con- 
tract for  the  sale  of  lands  might  be  made, 
which  would  operate  to  discharge  the  liabili- 
ty of  the  vendee,  though  the  surrender  was 
not  In  writing,  are  based  upon  the  ground 
that  the  vendee  has,  by  some  arrangement 
made  with  a  third  party,  parted  with  the 
title  t*  the  land,  and  has  thus  placed  himself 
In  a  position  where  be  cannot  fulfill  the 
terms  of  the  contract  by  a  conveyance,  or,  as 
In  the  case  of  Sullivan  v.  Dunham,  42  Mich. 
518,  4  N.  W.  223,  where  the  vendee  has 
brought  snit  for  a  share  of  the  proceeds  of  a 
sale  of  the  lands  theretofore  made  by  the 
consent  of  such  vendee.  "The  term  'surren- 
der by  operation  of  law'  is  properly  applied," 
says  Taylor  In  his  work  on  Landlord  and 
Tenant  "to  cases  where  the  owner  of  the 
parUcalar  estate  has  been  a  party  to  some 
act,  the  validity  of  which  he  is  by  law  aft- 
erwards estopped  from  disputing,  and  which 
wvnld  not  be  valid  if  his  particular  estate 
eoatlnned  to  exist.  Thus,  when  a  lessee  for 
years  accepts  a  new  lease  from  the  rev(>rsion- 
er,  he  Is  estopped  from  saying  that  his  lessor 
has  no  power  to  make  such  lease;  and,  as 
tite  lessor  cannot  grant  a  new  lease  until  the 


prior  one  has  been  surrendered,  the  accept- 
ance of  the  new  lease  necessarily  implies  a 
surrender  of  the  former  one.  Such  surren- 
der is  an  act  of  law,  and  takes  place  inde- 
pendently of  the  intention  of  the  parties.  All 
such  acts,  however,  as  bind  parties  to  a  sur- 
render, operate  by  way  of  estoppel,  and  must 
be  acts  of  notoriety  not  less  formal  and  sol- 
emn than  the  execution  of  a  deed."  Tayl. 
Landl.  &  Ten.  (8th  Ed.)  {  507.  Surrender  by 
act  and  operation  of  law  is  excepted  out  of 
our  statute,  but  there  was  no  such  surren- 
der here.  In  Donkersley  v.  Levy,  88  Mich. 
54,  a  new  lease  on  different  terms  was  held 
to  work  a  surrender  of  the  first  by  operation 
of  law.  There  Is,  however,  a  distinction  be- 
tween the  surrender  of  a  lease  and  the  sur- 
render of  a  land  contract  of  purchase.  A 
lease  of  land  may  be  effective  and  valid  for 
a  year,  though  resting  In  parol.  Oomp.  Laws 
1897,  §  0511.  Under  our  statute  a  contract 
for  the  sale  of  land  must  be  in  writing,  sub- 
scribed by  the  party  or  by  some  person  there- 
unto by  him  lawfully  authorized  by  writing. 
Id.  f  9609.  The  contract  is  one  for  title, 
while  a  lease  is  for  possession  for  a  term. 
A  tenant  under  a  lease,  relinquishing  all  he 
receives,  viz.  possession,  and  allowing  his 
landlord  to  lease  to  a  third  party,  is  estopped 
from  denying  the  surrender  of  the  first  lease. 
In  this  state  the  doctrine  of  estoppel  cannot, 
however,  be  applied  for  the  purpose  of  con- 
veying title.  Hayes  v.  Livingston,  84  Mich. 
388.  It  is  true,  as  held  in  SuUIvan  v.  Dun- 
ham, supra,  that  the  statute  of  frauds.  In 
providing  that  a  surrender  of  any  Interest  In 
lands  must  be  In  writing,  does  not  prevent 
one  who  has  given  back  a  land  contract  held 
by  him  in  order  that  the  land  may  be  convey- 
ed to  another  from  receiving  the  considera- 
tion for  which  he  gave  it  up,  as  by  bringing 
suit  he  ratifies  the  conveyance,  and  precludes 
himself  from  claiming  any  interest  in  the 
lands.  In  the  present  case  the  land  was  not 
received  back  by  the  £n-antor;  nor  did  he  or 
bis  grantee  make  any  sale  of  it  to  a  third 
party,  or  attempt  to  do  so.  There  was,  there- 
fore, no  surrender  by  operation  of  law.  It 
was  said  In  Grunow  v.  Salter,  118  Mich.  148, 
76  N.  W.  325,  that  the  court  below  was  cor- 
rect In  holding 'that  "the  Interest  of  defend- 
ants as  contract  purchasers  was  such  an  In- 
terest in  land  as  could  not  be  surrendered 
by  parol,"  citing  Comp.  Laws,  {  9509;  Mc- 
Ewan  V.  Ortman,  84  Mich.  325;  and  opinion 
of  Judge  Campbell  in  Whiting  v.  Butler,  29 
Mich.  144.  It  appears  that  the  claimant  and 
wife  made  and  executed  a  deed  of  the  prem- 
ises to  the  defendant  estate,  and  left  the 
same  with  the  court  below.  We  think,  un- 
der the  facts  shown,  the  court  below  was  in 
error  in  his  charge,  and  that  the  verdict 
should  hare  been  directed  In  favor  of  plain- 
tiff. The  Judgment  must  be  reversed,  and  a 
new  trial  granted.  The  other  Justices  con- 
curred. 
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C». 
(Bnpreme  Conrt  of  Wlsconaln.    Feb.  26,  1001.) 

APPEAL.  —  INTBRMEDIATB  ORDER  —  REVIEW- 
CONTRACT  OF  EMPLOYMENT— BREACH— DI3- 
CHAROE  FOR  CAUSE  —  ENTIRE  CONTRACT  — 
PART   PERFORMANCE— QUANTUM   MERUIT. 

1.  If  a  ;judgment  be  entered  upon  the  ver- 
dict of  a  jury  and  afterwards  upon  motion  an 
order  be  entered  setting  it  aside  and  granting 
a  new  trial  unless  the  party  in  whose  favor 
the  same  was  entered  submits  to  a  specified  re- 
duction thereof,  and  such  party  does  so  submit 
and  the  judgment  is  perfected  accordingly, 
such  order  is  an  intermediate  order  as  regurds 
such  perfected  judgment,  and  is  reviewable  on 
appeiu  from  such  judgment,  under  section  3070, 
Rev.  St.  189& 

2.  If  a  party  accept  a  privilege  granted  to 
take  judgment,  npon  the  tneory  that  all  facts 
warranting  a  more  favorable  judgment  are  es- 
tablished against  him,  he  cannot  thereafter 
change  his  attitude  as  to  the  existence  of  such 
facts  for  the  purpose  of  preventing  a  review  of 
any  question  legitimately  arising  thereon  on 
an  appeal  from  such  judgment. 

3.  The  rule  that  where  an  employ^  under 
an  entire  contract  wrongfully  terminates  it  he 
cannot  recover  thereon,  or  at  all,  for  services 
rendered  up  to  the  time  of  such  termination, 
does  not  apply  to  a  case  where  such  a  contract 
has  been  terminated  by  the  employer  for  cause. 

4.  The  rule  generally  in  this  country  is  that, 
where  a  servant  is  prevented  from  performing 
bis  contract,  either  from  sickness  or  death  or 
by  reason  of  being  discharged  from  the  mas- 
ter's service,  whether  rightfully  or  wrongfully, 
he  is  entitled  to  recover  for  the  services  actual- 
ly rendered,  subject  to  the  right  of  a  recoup- 
ment in  case  of  a  rightful  discharge,  as  here- 
after stated. 

5.  In  an  action  against  an  employer,  by  an 
employs  who  has  been  discharged  for  cause,  to 
recover  for  services  rendered,  tho  employer 
may  recoup  such  damages  as  be  is  legally  enti- 
tled to  by  reason  of  the  facts  which  rendered 
such  discharge  justifiable. 

6.  Though  the  general  rule  is  that  where  a 
contract  is  entire  the  consideration  moving 
from  each  party  to  the  other  is  entire  and  the 
rights  of  the  parties  reciprocal,  full  perform- 
ance by  one  being  requisite  to  his  claiming  any 
benefit  under  the  contract  from  the  other,  it 
admits  of  exceptions,  and  one  of  them  is  that 
it  does  not  apply  to  a  party  failing  to  complete 
his  contract  when  prevented  from  so  doing  by 
the  other  party,  regardless  of  the  reason  for 
such  prevention. 

7.  The  circumstance  of  terminating  an  entire 
contract  for  labor  bears  on  the  right  of  one 
seeking  compensation  for  part  performance 
thereof,  as  follows: 

(a)  If  one  party  withdraws  by  consent  of 
the  other  after  part  performance  of  snch  a 
contract,  he  can  recover  thereon  at  the  con- 
tract rate,  for  what  he  has  done. 

(b)  If  a  party  to  such  a  contract  be  wrong- 
fully prevented  by  the  other  from  rendering 
full  performance,  he  can  recover  upon  the  con- 
tract for  the  services  rendered   prior  to  such 

f)revention,  and  his  damages  for  not  being  al- 
owed  to  complete  the  contract,  not  exceeding 
the  full  amount  he  could  have  earned  by  such 
performance,  snch  amount,  prima  facie,  being 
full  wages  for  the  balance  of  the  contract  peri- 
od, which  may  be  reduced  by  proof  that  wages 
were  or  might  reasonably  have  been  earned 
during  such  time. 

(c)  If,  after  part  performance  of  such  a 
contract  by  one  party,  he  is  rightfully  prevent- 
ed by  the  other  from  further  performnnce,  he 
can  recover  on  the  contract  for  services  ren- 
dered up  to  the  time  of  snch  prevention,  .sub- 
ject, however,  to  such  damages  as  the  other 


party  may  recoup  in  the  action  for  the  former* >> 
misconduct. 

8.  In  an  action  to  recover  for  part  perform- 
ance of  a  contract,  of  the  party  who  has  riKhi- 
fully  terminated  the  same,  prima  facie  the 
amount  recoverable  is  the  contract  rate  for 
services  rendered  up  to  the  time  of  the  dis- 
charge; and  that  will  prevail  in  the  absence  of 
a  claim  for  damages  properly  pleaded  aa  a 
counterclaim  and  established  on  the  trial. 

9.  A  person  circumstanced  as  last  above  in- 
dicated must  sue  upon  the  contract  or  for  dam- 
ages, not  upon  a  quantum  meruit,  though  his 
recovery  must  be  upon  that  basis,  it  being  pre- 
sumed that  he  earned  and  is  entitled  to  the 
contract  rate  for  the  time  his  services  contin- 
ued, till  the  contrary  is  shown  by  evidence  to 
sustain  a  properly  pleaded  counterclaim. 

(Syllabns  by  the  Judge.) 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; Frank  M.  Fish,  Judge. 

Action  by  Amy  I.  Hlldebrand  against  the 
American  Fine- Art  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    AfBrmed. 

Action  for  damages  for  breach  of  contract. 
The  complaint  was  to  the  effect  that  plain- 
tiff was  duly  authorized  to  prosecute  the  ac- 
tion for  the  benefit  of  the  estate  of  Alfred 
L.  Hlldebrand,  deceased;  that  about  Jan- 
uary 2,  1897,  said  Hlldebrand  and  defendant 
made  an  agreement,  whereby  the  former 
bound  bimself  to  work  solely  for  the  latter 
for  one  year  from  January  1,  1897,  and  the 
defendant.  In  consideration,  agreed  to  pay 
Hlldebrand  thereafter  the  sum  of  $5,000  as 
a  yearly  salary,  together  with  his  expenses 
in  the  performance  of  his  duties,  and  to  allow 
him  In  addition  a  compensation  of  ten  per 
cent  on  all  orders  taken  for  goods  to  be  fur- 
nished by  defendant  In  excess  of  $50,000  In 
value;  that  Hlldebrand  faltbfully  carried  out 
his  part  of  the  contract  till  wrongfully  dis- 
charged by  defendant,  and  would  have  con- 
tinued to  do  so  to  the  end  of  the  period  of 
his  employment  If  permitted  by  his  employ- 
er; that  June  9,  1S97,  he  was  discharged 
without  his  consent,  and  without  reasonable 
cause,  and  to  his  damage  in  the  sum  of  $3,- 
587.54.  It  was  stated  in  the  complaint,  by 
way  of  particulars,  that  the  total  sum  paid 
to  Hlldebrand  by  defendant  was  $2,513.46. 
of  which  $1,101  was  for  expenses,  and  $1.- 
412.46  to  apply  on  salary. 

The  answer  was  to  the  effect  that  $1,638.46 
of  the  payments  made  to  Hlldebrand  was 
excluBlTe  of  expenses  and  was  applicable  to 
salary,  though  as  a  matter  of  fact  nothing 
was  due  on  the  salary  account  till  the  ex- 
piration of  the  period  of  employment,  and 
except  upon  condition  of  full  performance  of 
the  contract  of  employment  on  the  part  of 
Hlldebrand  unless  he  was  sooner  dischar- 
ged without  cause;  that  he  was  discharged 
at  the  time  alleged  in  the  complaint,  but  that 
it  was  tor  an  adequate  cause,  by  reason  of 
which  no  sum  whaterer  was  at  any  time  due 
him  from  the  defendant;  that  the  cause  of 
the  discharge  was  that  Hlldebrand  refused 
to  obey  the  reasonable  directions  of  the 
defendant,  that  he  was  dissolute  in  bis  hab- 
its and  negligent  in  the  performance  of  his 
duties   to  an   intolerable   degree.    The   an 
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svrer  was  further  to  the  effect  that  Hllde- 
brand  might  have  obtained  employment  aft- 
er his  discharge  and  In  that  way  prevoit- 
ed  any  damages  accruing  to  him  by  reason 
thereof.  The  answer  also  contained  a  coan- 
terclnlm  for  money  alleged  to  have  been 
wrongfully  obtained  from  defendant  by  Hll- 
debrand  while  In  defendant's  employ  prior 
to  January  1,  1897,  on  the  false  pretense  that 
the  same  was  due  for  expenses.  The  amount 
of  the  counterclaim  was  $1,900.  Issue  was 
duly  taken  on  the  counterclaim.  The  evi- 
dence on  the  trial  showed  that  the  contract 
of  biting  was  made  by  an  acceptance  by  de- 
fendant of  a  written  proposition  submit- 
ted to  It  by  Hlldebrand,  which  was  as  fol- 
lows: 

"Beginning  January  1,  1807,  I  shall  expect 
you  to  pay  me  a  salary  at  the  rate  of  $5.- 
000  per  annum,  and  a  commission  of  10  per 
cent,  on  all  amounts  realized  by  you,  in  cash 
or  its  equivalent,  on  orders  or  contracts  se- 
cured by  me,  exceeding  $50,000  per  annum. 
In  consideration  of  this  I  will  devote  myself 
with  all  energy  to  your  selling  department 
collection  department,  contested  claims  and 
such  other  work  as  you  may  assign  to  me, 
serving  your  Interests  to  the  very  best  of 
my  ability.  Should  you  not  consider  my  serv- 
ices an  equivalent,  nor  wish  to  speculate  for 
the  coming  year  to  this  extent,  I  would  ask 
you  to  kindly  notify  me  at  once,  writing  me 
clearly  and  to  the  point,  and  without  cir- 
cumvention." 

At  the  dose  of  the  evidence  defendant's 
counsel  moved  the  court  for  a  verdict  in  its 
favor,  which  was  denied.  It  was  then  con- 
ceded by  defendant's  counsel  that  If,  as  a 
matter  of  law,  the  corporation  became  liable 
to  Hlldebrand  for  wages  at  the  rate  of  $5.- 
000  per  year,  up  to  the  Ist  day  of  June,  1^7, 
plaintiff  was  entitled  to  recover  the  sum  of 
$517.04.  The  court  ruled  In  plaintitrs  favor 
on  that  point,  and  farther  that  be  was  en- 
titled in  any  event  to  recover  wages  at  the 
rate  of  $6,000  per  year  up  to  the  time  the 
deceased  was  discharged,  June  9,  1897,  and 
all  that  be  could  have  earned  thereafter 
during  bis  term  if  permitted  to  serve  it  out, 
If  the  discharge  was  not  for  a  reasonable 
cause.  The  issue  on  that  subject  was  sub- 
mitted to  the  Jury  and  they  found  in  plaln- 
tiflTs  favor,  assessing  the  total  damages  at 
$3,321.27.  Judgment  was  rendered  accord- 
ingly. There  was  a  motion  to  set  aside  the 
Judgment  on  the  exceptions  taken  on  the  trial 
and  because  it  was  contrary  to  the  law  and 
the  evidence.  The  court  decided  on  such 
motion  that  the  Judgment  should  be  set  aside 
and  a  new  trial  granted  on  the  whole  case, 
unless  plaintiff  consented  to  have  such  Judg- 
ment stand  for  $617.04,  that  being  the 
amount  necessary,  with  payments  thereto- 
fore made,  to  compensate  for  Hildebrand's 
services  to  June  1,  1897,  at  the  rate  of  $6,000 
per  year.  Plaintiff  submitted  to  such  condi- 
tion aod  reduced  the  Judgment  accordingly. 
From  that  this  appeal  was  taken. 


Fiebhig  &  KllUlea,  for  appellant  Quarles, 
Spence  &  Quarles,  for  respondent. 

MARSHALI*  J.  (after  stating  the  facts). 
The  assignments  of  error  are  sufficient  to  raise 
the  question  of  whether  the  trial  court  erred 
In  ordering  judgment  for  plaintiff  for  $517.04. 
The  determination  of  the  court  upon  which 
the  Judgment  rests  Is  spoken  of  here  ias  an  or- 
der for  Judgment,  because  that  Is  the  effect 
of  such  determination,  though  the  order,  In 
form,  was  that  a  new  trial  be  granted  un- 
less the  plaintiff  consented  to  reduce  the 
Judgment  to  $517.04.  It  is  contended  on  the 
part  of  appellant  that  In  making  such  order 
the  court  decided  as  a  matter  of  law  that 
the  discharge  of  Hlldebrand  was  Justifiable, 
—while  It  is  contended  by  respondent's  coun- 
sel that  the  issue  as  to  whether  the  dis- 
charge was  Justifiable  was  submitted  to  the 
Jury  and  was  found  in  favor  of  plaintiff: 
that  such  finding  has  not  been  disturbed; 
that  the  Judgment  as  finally  perfected  was 
In  part  based  thereon,  and  that  no  motion 
was  made  for  a  new  trial  before  Judgment, 
so  as  to  present  for  review  here  the  question 
of  whether  the  verdict  Is  contrary  to  the 
evidence.  Neither  contention  appears  to  be 
borne  out  by  the  record.  The  court  decided 
that  the  Judgment  was  wrong  and  could  not 
stand.  That  necessarily  Involved  a  decision 
that  the  verdict  was  erroneous  for  some 
cause.  The  decision  being  general.  It  Is  im- 
possible to  say  whether  it  was  based  upon 
the  ground  that  the  verdict  was  contrary  to 
the  evidence,  or  upon  the  ground  that  some 
error  of  law  bad  been  commuted  in  neglect- 
ing to  submit  an  issue  of  fact  that  if  found 
in  appellant's  favor,  might  have  reduced  the 
verdict  to  $517.04.  The  indications  from 
the  record,  however,  are  that  the  decision  of 
the  court  was  based  on  the  idea  that  the 
finding  of  the  Jury  on  the  issue  submitted 
was  contrary  to  the  clear  preponderance  of 
the  evidence.  The  court  ordered  the  Judg- 
ment to  be  set  aside  and  a  new  trial  grant- 
ed unless  the  plaintiff  consented  to  a  re- 
duction thereof  to  such  an  amount  as  would 
cover  the  wages  earned  and  unpaid  up  to 
the  1st  day  of  June,  1897.  There  was  no 
controversy  as  to  what  that  amount  was, 
and  no  controversy,  as  to  the  facts  upon 
which  the  question  turned,  of  whether  the 
contract  was  entire.  Both  were  questions  of 
law,  to  be  determined  by  the  court  from  un- 
disputed evidence,  and  had  been  decided. 
The  ruling  as  to  the  character  of  the  con- 
tract had  been  duly  excepted  to,  and  such 
decision  was  adhered  to  in  making  the  or- 
der. The  order  was  submitted  to  by  plain- 
tiff, and  the  Judgment  was  accordingly  re- 
duced. That  as  effectually  took  the  verdict 
of  the  Jury  out  of  the  case  as  a  vacation  of 
It 

The  accepted  option  to  take  Judgment,  up- 
on the  theory  that  the  controverted  issues  of 
fact  were  found  against  appellant  precludes 
respondent  fronu  insisting  otherwise  to  pre- 
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vent  appellant  from  having  the  ruling  of  tbe 
court,  ordering  such  Judgment  upon  that 
theory,  reviewed  by  this  court.  It  must  be 
considered  that  such  Issues  have,  In  effect, 
been  determined  against  respondent,  and 
that  such  determination  Is  a  verity  In  the 
case.  The  Judgment  appealed  from  rests  on 
the  order  of  tbe  court  permitting  it  to  stand 
for  $617.04.  The  oi-der  Is  intermediate  tbe 
Judgment  as  finally  perfected.  It  InTolrea 
the  merits  and  necessarily  affects  such  Judg- 
ment, and  is  therefore  reviewable  on  this  ap- 
peal, without  any  exception  thereto.  Sec- 
Uon  3070,  Rev.  St.  18e& 

The  sole  defense  to  plaintiff's  claim  plead- 
ed In  the  answer,  that  was  supported  by  evi- 
dence on  the  trial,  and  was  then  and  Is  now 
Insisted  upon,  is  that  the  contract  of  em- 
ployment was  entire  and  was  terminated  for 
cause.  It  Is  claimed  that  tbe  rule,  that 
where  an  employ^  wrongfully  terminates 
such  a  contract  he  cannot  recover  upon  it 
tor  services  rendered,  applies  to  a  case 
where  such  a  contract  has  been  terminated 
by  the  employer  for  cause.  Counsel  for  re- 
spondent seems  to  concede  that  such  is  the 
law.  In  that  view  It  is  insisted  upon  one 
Bid*  that  the  evidence  shows  conclusively 
that  tbe  contract  was  entire,  and  therefore 
that  plaintiff  cannot  recover;  and  upon  the 
other  that  it  was  not  entire,  and  therefore 
that  the  Judgment  is  right.  Whether  the 
trial  court  considered  the  turning  point  in 
the  case  to  be  the  one  in  controversy  be- 
tween counsel  and  decided  it  in  respondent's 
favor,  and  in  that  way  reached  tbe  conclu- 
sion embodied  In  the  Judgment,  does  not 
definitely  appear. 

Both  counsel  hare  misconceived  the  prin- 
ciples govemlsg  tbe  facts  of  this  case  The 
rule  that  an  action  cannot  be  maintained  by 
an  employ^  upon  an  entire  contract  without 
first  fully  performing  on  his  part,  does  not 
apply  where  such  performance  is  prevented 
by  tiie  employer,  though  such  prevention  be 
tov  cause.  In  tbe  leading  case  In  this  court 
on  tbe  scope  of  the  rule  contended  for,  Dle- 
fenback  v.  Stark,  66  Wis.  462,  468,  14  N.  W. 
621,  It  was  recognized  that  tbe  rule  does  not 
apidy  where  performance  is  prevented  by 
act  of  Ood  or  the  conduct  of  the  party  char- 
ged with  tbe  liability.  In  Mechem,  Ag.  | 
435,  it  is  said  that  tbe  rule  that  no  recovery 
can  be  bad  on  an  «itlre  contract,  wltbont 
full  perfrnmance,  does  not  extend  to  those 
cases  where  tbe  contract  between  the  em- 
ployer and  employ^  is  terminated  by  con- 
sent of  the  employer. 

In  Kngland  It  appears  that  If  an  employ^ 
is  prevented  from  carrying  out  bis  contract 
to  the  end,  becanse  of  the  conduct  of  his 
employer  in  discharging  him  for  cause,  he 
cannot  recover  for  services  rendered  up  to 
the  time  of  the  discharge.  Smith,  Mast.  & 
a.  (Ed.  1896)  pp.  220-222;  Wood,  Mast  &  S. 
i  128.  But,  generally  speaking,  such  Is  not 
the  law  in  this  country.  Id.  t  130;  14  Am. 
St  Eag.  Bnc.  Law.. p.  798,  and  cases  cited; 


2  Suth.  Dam.  (2d  Ed.)  p.  1546;  Taylor  T. 
Paterson,  9  La.  Ann.  251;  Lawrence  v.  Gul- 
llfer,  38  Me.  532.  The  rule  In  England  and 
this  country  is  thus  stated  by  Wood  on  Maa^ 
ter  &  Servant,  at  section  84:  "If  the  con- 
tract is  for  a  term,  although  the  rate  of  com- 
pensation is  at  so  much  a  day,  week  or 
month,  yet  if  the  contract  is  silent  as  to  tbe 
time  of  payment,  it  is  entire  and  Indivisi- 
ble, and  full  performance  must  precede  a 
right  of  recovery,"  in  the  absence  of  circum- 
stances showing  that  the  contract  was  not 
understood  by  the  parties  as  entire.  .  "So  in- 
exorable has  this  rule  been  regarded  in  Eng- 
land that  it  has  been  held  that,  where  a 
8er\-aut  hired  for  a  term  dies  before  f uU  per- 
formance, no  recovery  could  be  had  by  his 
executors  for  the  wages  earned  at  the  time 
of  his  death,  and  tbe  same  rule  Is  held  in  the 
case  of  a  servant  dismisised  for  cause.  But 
such  is  not  now  the  rule  in  this  country, 
but  in^all  cases  where  the  servant  is  pre- 
vented from  performing  his  contract,  either 
by  sickness  or  death,  or  by  reason  of  being  dis- 
charged from  the  service,  whether  rightfully 
or  not,  he  is  entitled  to  recover  for  the  services 
actually  rendered." 

Circumstances  may  exist  that  will  enable 
an  employer,  who  has  discharged  an  employfi 
for  cause,  to  defeat,  in  whole  or  in  part,  any 
claim  for  wages  up  to  the  time  of  the  dis- 
charge, but  the  mere  fact  that  the  contract 
la  entire  will  not  give  him  that  power.  He 
may  recoup  such  damages  as  are  allowaUe  to 
him  in  such  a  case  under  the  rules  of  law, 
because  of  the  conduct  of  the  employe  ren- 
dering bis  discharge  necessary.  But  th^ 
must  be  claimed  in  the  pleading  and  estab- 
Ushed  <m  the  trial.  Mediem,  Ag.  {  619;  Suth. 
Dam.,  supra;  Newman  v.  Reagan,  63  Ga. 
756.  The  text  in  Sutherland  is  well  supi>ort- 
ed  by  the  notes  and  is  as  follows:  "The  gen- 
eral rule,  when  a  servant  is  discharged  for 
cause,  is  to  allow  him  his  wages  to  the  time 
of  discharge,  subject  to  deductions  for  his 
torts  and  defldendea."  No  such  damages 
were  claimed  here.  On  the  contrary,  as  we 
bare  seen,  it  was  conceded  on  tbe  trial  that 
plaintiff  was  entitled  to  the  Judgment  ren- 
dered, unless  precluded  therefrom  by  reason 
of  the  contract  of  employment  being  entire. 

There  is  danger,  as  Is  evidenced  by  this 
case,  of  confusing  the  law  applicable  t*  a 
case  where  an  employ^  imder  an  entire  con- 
tract voluntarily  abandons  it,  and  that  ap- 
plicable where  such  an  employ^  is  prevmted 
from  carrying  out  his  contract  by  the  Jus- 
tifiable conduct  of  his  employer  In  dischar- 
ging him.  In  the  f  Miner  case  he  cannot  nala- 
taln  an  action  upon  the  contnct  at  all;  in  the 
latter  he  can  maintain  such  an  action  (for 
wages  up  to  the  time  of  tbe  discharge,  aob- 
Ject,  however,  to  the  right  of  the  emploj«r  1* 
recoup  damages. 

What  has  been  said  does  not  militate  at  all 
against  the  general  rule  laid  down  in  Dlefen- 
back  V.  Stark,  supra,  to  the  effeet  that 
a  contract  is  oitlre,  the  oonaideratlon  : 
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from  encb  party  to  the  otber  Is  entire,  and 
their  rights  are  reelprocal,  fuU  performance 
by  <»ie  being  requleite  to  hia  claiming  any 
ben^t  under  the  contract  from  the  other. 
Ho-wever,  like  most  general  rules,  it  admits 
of  exoeptlons,  and  there  are  seyeral  of  them, 
one  being  that  which  Is  the  k^  to  plaintiff's 
right  of  recovety  here,  viz.:  the  condltl<n 
precedent,  of  full  performance  by  one  party, 
is  waiTed  If  the  contract  be  terminated  by 
the  other  party,  regardless  of  whether  it  Is 
by  his  mere  consent  or  by  his  rightfully  or 
wroDgfidly  i>reyentlng  such  performance. 
The  only  bearing  the  cause  for  terminating 
an  entire  contract  by  one  party  has  on  the 
rights  of  the  other  seeking  compen8ati<Hi  for 
what  he  has  done  under  It  may  be  stated  as 
follows:  If  one  party  to  a  contract  with- 
draws from  It  by  consent  of  the  other  after 
part  performance  thereof,  he  can  recover  for 
what  he  has  done  at  the  contract  rate.  If  a 
party  to  an  entire  contract  after  part  per- 
formance thereof  by  him,  be  prevented  by 
the  wrongful  conduct  of  the  other  from  ren- 
dering to  such  other  complete  performance, 
he  can  recover  upon  the  contract  for  what  he 
has  done,  at  the  contract  rate,  and  his  dam- 
ages for  not  being  allowed  to  fully  perform, 
not  exceeding  the  foU  amount  be  could  have 
earned  by  sach  performance.  If,  after  part 
performance  of  such  a  contract  by  one  party, 
be  is  rli^tfully  prevented  by  the  other  from 
further  performance,  he  can  recover  on  the 
contract  for  the  part  performance,  not  ex- 
ceeding the  contract  rate,  being  liaUe  to  re- 
sp<nd  in  damages  to  the  adverse  party  to  the 
amount  of  the  latter'B  legal  damages  caused 
by  the  acts  that  Justified  the  termination  of 
the  cratract 

The  foregoing  is  in  harmony  with  Walsfi  v. 
Fisher,  102  Wia  172,  78  N.  W.  487:  Winkler 
V.  Carriage  Co,  90  Wis.  184,  74  N,  W.  793; 
Dli^lBSon  V.  Plow  Co.,  101  Wia  157.  76  N. 
W.  1106;  and  other  cases  decided  by  this 
court  In  this  class  of  cases  it  is  said  the 
basis  of  recovery  is  the  ooatract  though  the 
amount  recoverable  Is  by  no  means  absolute- 
ly fixed  thereby.  It  prima  fade  furnishes  the 
standard  from  which  to  compote  the  value  of 
the  claimant's  services,  and  while  the  recov- 
ery cannot  exceed  the  amount  computable 
by  such  standard  it  may  be  reduced  by  dam- 
ages suffered.  The  role  is  laid  down  In 
Wood,  Mast  &  S.,  at  section  130,  thus:  "A 
dismissal  for  canse  before  the  expiration  of 
the  term  does  not  operate  as  a  rescission  of 
the  contract  so  as  to  enable  the  servant  to 
sue  upon  quantum  meruit  He  must  either 
sue  upon  the  contract  or  for  damages  for  its 
breach,  and  In  either  event  the  result  of  his 
recovery  la  the  contract  price,  subject  to  such 
deductions  as  the  master  is  legally  entitled 
to."  That  Is  to  say,  while  the  person  dismiss- 
ed from  service  for  cause  cannot  sue  upon  a 
quantum  meruit,  his  recovery  must  be  upon 
a  quantam  meruit  on  the  contract  basis,  It 
being  presumed  that  he  earned  and  deserves 
the  contract  price  for  the  time  his  services 


continued,  till  the  contrary  be  shown  by  evi- 
dence establishing  a  right  to  deductions  then- 
from  as  recoverable  damages.  In  short  as 
said  by  one  of  the  authorities  above  quoted, 
the  discharged  servant  is  entitled  in  any 
event  "to  his  wages  to  the  time  of  his  dis- 
charge, but  subject  to  deductions  for  his  torts 
and  deficiencies." 

It  follows  from  the  principles  stated  that 
the  Judgment  appealed  from  is  right,  regard- 
less of  any  question  presented  In  the  briefs 
of  counsel  for  either  side.  Plaintiff's  intes- 
tate, after  part  performance  of  his  contract 
with  appellant  was  for  good  cause  prevented 
from  completing  his  term.  Such  perform- 
ance, at  the  contract  rate,  with  Interest 
amounted  to  the  snm  fw  which  judgment 
was  rendered.  No  damages  were  claimed  for 
the  acts,  of  whidi  the  intestate  was  guilty, 
that  necessitated  his  discharge.  That  being 
the  situation  at  the  time  the  Judgment  was 
ordered,  there  was  nothing  before  the  ceort 
entitling  appellant  to  any  dlminutloa  of  the 
amount  earned  by  the  Intestate  at  the  cod- 
tract  rate. 

The  Judgment  of  the  dreolt  coort  is  af- 
firmed. 


BROWN  V.  CmOAGO  &  N.  W.  RT.  00. 
(Supreme  Court  of  Wisconsin.    Feb.  28,  1M1.> 

ACCIDBNT  AT  CROSSING— LOOKINO  AND  US- 

TBKINO— STATUTORY  SIONAXa 

— NEQUOBNOE. 

1.  It  a  person  approaches  a  railway  track  to 
cross  or  enter  upon  it,  ordinary  care,  as  a  mat- 
ter of  law,  requires  him,  before  doing  so,  to 
look  and  listen  for  a  coming  train,  and,  if  there 
is  cue  in  plain  sight  or  bearing,  ao  dream' 
stanced  as  to  suggest  reasonable  probability  of 
danger  for  such  person  to  proceed,  to  discover 
such  situation  and  not  to  go  upon  the  track 
till  the  danger  is  past. 

2.  The  rale  above  stated  Is  absolate,  se  that 
a  person  about  to  enter  upon  a  railway  track  is 
chargeable  with  knowledge  of  such  dangers  as 
he  may  reasonably  discover  by  the  nse  of  his 
sense  of  sight  and  that  of  hearing.  Neither 
violation  of  statutory  regnlations  on  the  part 
of  the  railway  company  as  regards  the  speed 
of  its  trains  or  signaling  the  approach  thereof, 
nor  anv  other  negligent  act  on  its  part,  nor 
mere  diversion  of  attention  on  the  part  of  the 
injured  person,  will  excuse  him  from  the  per- 
formance of  his  duty  to  care  for  his  own  safe- 
ty. 

8.  Failure  on  the  part  of  a  railway  company 
to  comply  with  statutory  regulations  as  to  the 
speed  of  its  trains  in  running  through  a  village, 
or  failure  to  signal  the  approach  thereof  to  a 
street  or  highway  crossing  as  the  law  requires, 
is  negligence  per  se,  but  not  necessarily  action- 
able negligence  at  the  suit  of  one  injured  by 
such  a  tram. 

4.  In  the  clrcnmstances  last  above  stated, 
the  mere  unlawful  act  does  not  constitute  ac- 
tionable negligence  unless  the  injury  be  proxi- 
mately caused  thereby,  without  want  of  ordi- 
nary care  on  the  part  of  the  injured  person, 
contributing  thereto. 

6.  The  mere  intentional  running  of  a  railway 
train  contrary  to  police  regulations,  deaifmed  to 
promote  the  safety  of  persons  in  crossing  the 
track,  does  not  constitute  actual  or  eonstme- 
tiva  latent  to  inflict  an  injury  npoa  soch  a  per- 
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son,  80  that  If  he  is  injnred  thereby  he  may 
racover  compensation  therefor  i«gardleM  o<  hit 
own  contributory  negligence. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Dane  county; 
B.  Q.  Slebecker,  Judge. 

Action  by  Charles  N.  Brown,  admlnlatnt- 
tor,  against  the  Chicago  &  Northwestern 
Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    AfBrmed. 

Action  to  recover  compensation  for  loss 
sustained  by  plaintiff's  intestate,  August 
Zllmer,  through  the  alleged  wrongful  con- 
duct of  defendant's  servants  In  running  one 
of  Its  passenger  trains  In  the  nighttime  at 
an  unlawful  rate  of  speed  across  a  public 
street  In  Deerfleld,  in  Dane  county,  Wis.,  a 
duly-organized  village  of  such  county,  with- 
out giving  any  signal  of  its  approach  to  such 
crossing  by  sounding  the  engine  bell  or 
whistle,  whereby  the  Intestate,  while  at- 
tempting in  the  exercise  of  ordinary  care,  as 
claimed,  to  pass  over  the  crossing,  driving  a 
single  horse  hitched  to  a  light  wagon,  was 
Injured  so  severely  as  to  cause  his  death 
within  a  short  time  after  the  injury  was  re- 
ceived. The  controverted  Issues  on  the 
pleadings  were,  mainly,  whether  defendant's 
servants  were  guilty  of  wrongful  conduct 
causing  the  injury  to  Zllmer,  If  so  guilty  the 
degree  of  such  guilt,— as  to  whether  it  wag 
mere  negligence  or  willful  misconduct,— 
and  whether  deceased  was  guilty  of  a  want 
of  ordinary  care  that  contributed  to  the  fa- 
tal result  On  the  trial  the  following  ap- 
peared to  be  undisputed  facts:  The  place 
where  the  accident  occurred  was  on  one  of  the 
principal  streets  of  the  village  of  Deerfleld. 
The  time  of  the  accident  was  about  10 
o'clock  p.  m.  on  the  29th  day  of  August, 
1896.  Zllmer  was  a  farm  hand.  He  had 
driven  Into  the  village  with  several  young 
girls  as  companions,  In.  the  early  part  of  the 
evening.  About  10  o'clock  thereafter  he 
started  to  return  home  with  his  party.  The 
place  of  starting  was  from  10  to  20  rods 
from  where  the  accident  occurred.  The 
night  was  clear  and  not  very  dark,  though 
there  was  no  moonlight  About  as  the  start 
was  made,  the  train  that  caused  the  acci- 
dent signaled  its  approach  to  the  depot, 
which  was  near  where  the  accident  occur- 
red, by  sounding  the  engine  whistle.  Such 
signal  was  beard  by  many  persons  circum- 
stanced no  more  favorably  for  that  purpose 
than  Zllmer.  The  train  was  a  regular  pas- 
senger train,  due  according  to  schedule 
time  to  pass  through  the  village  without 
stopping,  at  about  the  time  Zllmer  started 
on  his  way  home.  He  was  well  acquainted 
with  the  situation  of  the  railway  tracks  at 
the  point  where  he  was  Injured.  From  the 
place  where  be  started  as  before  stated,  till 
he  received  his  injury,  according  to  all  the 
direct  evidence,  he  drove  his  horse  on  a 
slow  trot  without  making  any  efTort  what- 
ever to  inform  bunself  as  to  the  approach  of 


a  train.  As  his  horse  was  about  to  step 
upon  the  main  track  it  was  struck  by  the 
train,  which  was  coming  trdm  the  east,  mov- 
ing at  from  20  to  40  miles  an  hour,  and  be 
was  fatally  injured.  The  street  crossed  the 
railway  track  at  about  right  angles.  From 
the  point  where  deceased  started,  to  the  re- 
gion of  the  railway  right  of  way,  it  was  a 
little  down  grade.  Zllmer's  starting  point 
was  south  of  the  railway  crossing.  Tbere 
were  three  tracks.  The  first  one  reached 
was  a  side  track,  located  about  52  feet  from 
the  main  track.  About  midway  between 
such  side  track  and  the  main  track  was  a 
second  side  track.  From  the  point  where 
the  traveled  roadway  crossed  the  first  side 
track,  8  person  could  see  an  approaching 
train  from  the  east,  on  the  main  track,  for 
a  distance  of  about  630  feet.  As  the  tmin 
that  did  the  Injury  approached.  It  made  suf- 
ficient noise  to  attract  the  attention  of  per- 
sons within  a  radius  of  several  hundred  feet 
of  the  crossing.  There  was  no  opportunity, 
for  one  circumstanced  as  Zllmer  was,  to  see 
the  approaching  train  till  he  arrived  at  a 
point  on  or  just  over  the  first  side  track. 
From  that  point  on,  until  the  main  track 
was  reached,  a  person  looking  east  along  the 
main  track  could  see  a  coming  train  after  It 
reached  a  point  about  630  feet  from  the 
crossing.  For  that  distance  there  was  noth- 
ing to  obstruct  the  view.  Three  young  men 
were  approaching  the  crossing  a  little  ahead 
of  Zllmer.  All  of  them  heard  the  engine 
whistle  for  the  station,  and  the  noise  of  the 
train  a  little  before  It  came  Into  sight,  and, 
being  on  their  guard  against  Injury  by  It 
they  stopped  before  reaching  the  main  track 
to  allow  It  to  pass.  After  they  crossed  the 
first  side  track  and  were  In  the  vicinity  of 
the  second,  they  observed  the  coming  train. 
Zllmer  was  then  just  crossing  the  first  side 
track.  They  observed  him  at  that  instant 
driving  towards  the  main  track,  apparently 
regardless  of  the  danger,  and  called  out  to 
acquaint  him  of  the  presence  thereof.  Some 
person  from  across  the  track  also  called  a 
warning  to  Zllmer.  He  did  not  appear  to 
notice  any  of  the  warnings.  When  nearly  op- 
posite the  young  men,  one  of  them  stepped 
towards  the  horse  and  called  out  "Whoa." 
but  It  was  then  too  late  to  stop  it  If  Zll- 
mer observed  the  train  at  all,  it  was  for  on- 
ly an  instant  before  the  collision.  The  ap- 
pearances were  that  he  was  entirely  uncon- 
scious of  the  danger  till  the  accident  occur- 
red. There  was  evidence  tending  to  show 
that  the  10:06  p.  m.  train  customarily  pass- 
ed through  the  village  at  an  unlawful  rate 
of  speed,  and  that  there  were  no  rules  pro- 
mulgated by  the  defendant  inconsistent 
therewith.  Also  that  if  a  train  were  mov- 
ing at  a  rate  of  40  miles  an  hour  there  would 
not  be  sufficient  time  to  stop  it  from  the  In- 
stant of  its  reaching  a  point  where  a  person 
In  the  engine  cab  could  observe  the  track 
and  the  vicinity  thereof  up  to  the  crosains 
to  the  Instant  when  the  accident  occurred. 
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There  was  some  conflict  of  evidence  as  to 
whether  the  engine  bell  was  sounded  as  the 
train  approached  the  crossing.  The  follow- 
ing Is  In  substance  the  testimony  of  the 
three  young  men  before  mentioned:  Wil- 
liam Kroneman  said:  "I  heard  the  10:06  p. 
m.  train  whistle  Just  as  we  crossed  the  sec- 
ond side  track.  We  saw  the  train  coming 
around  the  curve.  At  that  instant  I  saw 
Zilmer  coming  back  of  ns  and  heard  Quam- 
men  and  Howe  of  our  party  call  to  him. 
The  rig  was  then  on  the  south  side  track, 
coming  at  the  rate  of  about  six  miles  an 
hour.  Zilmer  did  not  appear  to  hear  the 
warning  my  companions  gave  to  him.  He 
did  not  slacken  the  speed  of  bis  horse.  The 
horse  was  trotting  when  I  first  observed 
him,  and  continued  to  trot  right  up  to  the 
Instant  the  accident  occurred."  Frank  Howe 
said:  "I  beard  the  whistle  when  I  was  at 
the  south  side  track.  We  saw  the  train 
coming  when  we  were  at  the  middle  track, 
the  second  side  track.  When  we  were  a 
little  farther  I  saw  Zilmer  crossing  the  first 
side  track  and  I  hollered  at  him.  He  did 
not  appear  to  hear  me,  but  allowed  bis  horse 
to  trot  right  up  to  the  point  where  the  col- 
lision occurred."  Herman  Kruger  said:  "I 
heard  the  noise  of  the  train  when  I  was  a 
little  way  over  the  first  side  track.  I  did 
not  cross  the  main  track  till  the  train  pass- 
ed. At  the  time  I  beard  the  train  Zilmer 
was  coming  about  a  rod  and  a  half  behind 
me.  When  the  rays  of  the  headlight  showed 
on  the  rails  of  the  main  track  at  the  cross- 
ing, Zilmer  was  still  about  a  rod  behind  me 
and  not  quite  clear  of  the  first  side  track. 
As  the  horse  got  about  opposite  me  I  took 
about  three  steps  toward  him  and  said 
'Whoa.'  There  was  not  then  time  for  me  to 
stop  the  horse,  so  I  stopped  myself.  The 
horse  kept  right  on  trotting  up  to  the  main 
track  where  he  was  struck  by  the  train." 
All  the  other  direct  evidence  corroborated 
the  three  witnesses  whose  testimony  has 
been  given.  At  the  close  of  the  evidence 
the  court  granted  a  motion  for  a  nonsuit 
upon  the  ground  that  the  evidence  showed 
conclusively  that  Zilmer  was  guilty  of  con- 
tributory negligence.  Judgment  was  there- 
after rendered  dismissing  the  complaint  and 
for  costs  In  favor  of  defendant 

Busbnell,  Rogers  &  Hall,  for  appellant. 
Bdward  M.  Hyeer,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Counsel  contend  that  the  evidence  does  not 
show  contributory  negligence  as  a  matter  of 
law.  We  shall  not  take  time  to  follow  the 
learned  counsel  in  their  ingenious  reasoning 
on  that  point  The  evidence  Is  perfectly 
clear  that  the  deceased  bad  ample  opportuni- 
ty to  discover  the  danger  which  resulted  fa- 
tally to  him,  and  that  he  drove  his  horse 
recklessly  into  it  He  did  not  make  any  at- 
tempt to  discover  the  coming  train,  though  it 
must  have  been  in  sight  when  he  was  at 
»N.W.— IS 


least  40  feet  from  the  crossing.  The  evidence 
shows  one  of  the  most  reckless  attempts  to 
cross  a  railway  track,  regardless  of  the  dan- 
ger which  it  In  law  and  In  fact  suggests,  that 
can  be  found  In  the  books. 

It  is  further  contended  that  contributory 
negligence  was  not  a  defense,  because  the 
train  that  did  the  Injury  was  running  at  an 
unlawful  rate  of  speed  and  according  to  a 
custom  of  its  servants  known  to  and  approv- 
ed by  It  It  Is  argued  that  the  injury  to  de- 
ceased, under  the  circumstances,,  should  be 
considered  as  having  been  willfully  Infilcted 
by  defendant  What  constitutes  a  willful  In- 
jury has  been  so  recently  fully  discussed  In 
this  court  that  we  do  not  feel  Justified  in  go- 
ing over  the  subject  at  this  time.  Bolin  v. 
Railway  Co.  (Wis.)  84  N.  W.  446.  There  is 
no  evidence  here  that  the  defendant  saw  the 
deceased  In  a  place  of  peril  and  purposely  or 
recklessly  ran  the  train  regardless  thereof, 
or  that  the  train  was  operated  with  such  an 
utter  disregard  of  the  safety  of  persons  using 
the  highway  as  to  indicate  a  willingness  to 
injure  them.  The  evidence  shows  merely 
that  the  speed  of  the  train  was  in  excess  of 
that  allowed  by  law.  That  comes  far  short 
of  showing  actual  or  constructive  intent  to 
Injure.  The  act  was  negligence  per  se  (El- 
liott, R.  R.  1 1095,  note  1;  Smith  v.  Exchange 
Co.,  91  Wis.  3G0,  64  N.  W.  1041,  30  L.  R.  A 
604),  but  not  necessarily  actionable  negli- 
gence. To  constitute  an  actionable  wrong, 
the  conduct  must  be  the  proximate  cause  of 
an  injury,  without  any  want  of  ordinary  care 
on  the  part  of  the  injured  person  contribut- 
ing thereto.  There  are  a  large  number  of 
cases  in  the  books  involving  injuries  to  per- 
sons by  railroad  trains  while  being  operated 
contrary  to  law,  and  it  will  be  found  that 
such  a  circumstance  Is  uniformly  held  to  be 
evidence  of  negligence,  not  of  Intent,  actual 
or  constructive,  to  injure.  Elliott  B-  R-  i 
1204;  White  v.  Railroad  Co.,  102  Wis.  489,  78 
N.  W.  585;  Schneider  v.  Railroad  Go.,  99  Wis. 
378,  75  N.  W.  169.  In  the  latter  case,  the 
point  upon  which  appellant's  counsel  mainly 
rely  here  was  urged  upon  the  attention  of 
the  court,  viz.,  that  where  a  person  is  In- 
jured by  the  act  of  another  that  is  prohibited 
by  statute,  the  latter  Is  liable  to  the  former 
for  the  resulting  damages  regardless  of  the 
question  of  contributory  negligence.  The  un- 
lawful act  Involved  was  that  of  running  a 
railway  train  contrary  to  statutory  regula- 
tions. The  court  decided  that  the  legal  re- 
straint put  upon  a  railroad  company,  as  re- 
gards the  running  of  its  trains,  does  not  re- 
lieve a  traveler  upon  the  public  ways  from 
the  duty  to  use  ordinary  care  for  his  own 
safety;  that  such  restraint  goes  no  further 
than  to  render  the  company  refusing  or  neg- 
lecting to  submit  to  it  liable  to  the  penalty 
imposed,  and  to  the  charge  of  negligence  as 
a  matter  of  law  In  a  civil  action,  leaving  a 
person  injured  by  reason  of  such  negligence 
remediless  the  same  as  In  any  other  case  of 
negligence  If  he  contributea  to  hli  Injury  bj 
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his  own  want  of  ordinary  care.     It  aeems 
that  we  ne«d  not  say  more  In  tbls  case. 
The  Judgm«it  Is  affirmed. 


PATRICK  T.  TOWN  OF  BALDWIN. 

(Supreme  Court  of  Wisconsin.    Feb.  26,  1901.) 

JUSTICi^S  OF  THE  PEJACEJ— NOTICE  OF  APPEAL 

—PAUPERS— SUPPORT    BY    PRIVATE    PBH- 

SONS-UABIUTY  OF  MUNICIPALITY. 

1.  Mistakes  in  a  notice  of  appeal  from  a 
Jadgment  rendered  in  justice  court  do  not  ren- 
der such  notice  ineffective  if  it  contains  enough 
to  identify,  with  reasonable  certainty,  the  judg- 
ment, the  parties  and  the  coort,  and  to  show 
that  it  was  made  by  the  party  appealing,  per- 
sonally, or  by  gome  person  or  persons  duly  au- 
thorized, in  behalf  of  such  party. 

2.  A  notice  of  appeal  from  a  judgment  ren- 
dered in  justice  court  ngainat  a  town,  signed  by 
three  persons  with  the  word  "Supervisor"  un- 
der the  last  signature,  the  tiignatures  and  the 
ofBdal  designation  being  so  located  that  if  the 

Slural  number  were  used  instead  of  the  aingnlaz 
;  would  clearly  indicate  tliat  all  signed  official- 
ly, shows  with  reasonable  certainty  that  it  was 
so  signed,  where  there  Is  no  indication  in  the 
notice  to  the  contrary. 

3.  Tliere  is  no  le^aJ  obligation  resting  on  a 
municipal  corporation  to  maintain  or  relieve 
poor  persons  in  the  absence  of  a  statute  creat- 
ing one,  and  the  court  has  no  power,  upon  the 
ground  of  moral  obligations  <^  the  equities  of 
any  given  case,  to  hold  such  a  corporation  lia- 
ble to  a  private  person  who  may  have  i-elieved 
or  supported  a  poor  person. 

4.  Where  the  law  imposes  on  a  municipality 
the  duty  of  maintaining  poor  persons,  and  des- 
ignates officers  thereof  to  act  in  its  behalf  in 
the  performance  of  such  duty,  their  mere  neg- 
lect will  not  operate  as  an  implied  i-eqnest  to 
a  private  party  to  supply  a  needy  person's 
wants,  upon  which  such  party  can  act  and  hold 
the  municipality  liable  as  upon  an  implied  con- 
tract. 

5.  llie  statute  requiring  each  town  in  this 
state  to  support  poor  persons  in  certain  cases, 
and  the  supervisors  thereof  to  see  that  such 
support  is  furnished,  does  not  permit  a  private 
party  to  aid  or  relieve  such  a  person  at  the 
expense  of  the  town  without  a  contract  to  that 
effect,  made  between  him  and  such  supervisors 
or  a  majority  thereof. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  conrt,  St.  Croix  coun- 
ty; E.  W.  Helms,  Judge. 

Action  by  J.  B.  Patrick  against  the  town 
of  Baldwin.  Judgment  for  plaintiff  before  a 
Justice  was  dismissed,  and  plaintiff  appeals. 
Affirmed. 

The  cause  was  commenced  against  the  de- 
fendant town  In  Justice  court,  wherein  rach 
proceedings  were  bad  that  jndgmott  was 
duly  rendered  in  plaintiff's  favor  for  $101 
damages  and  $20.91  costs,  for  services  ren- 
dered as  a  physician  in  attending  Richard 
Brnaas,  a  poor  person,  having  a  legal  settle- 
ment In  said  town,  without  any  direction  or 
employment  by  the  supervisors  of  said  town, 
or  either  of  them,  and,  so  far  as  the  com- 
plaint states  the  facts,  without  any  notice  to 
such  supervisors  or  either  of  them,  or  any 
knowledge  on  their  part  of  the  rendition  o>f 
such  services  or  the  necessity  therefor.  Within 
the  time  required  by  law  an  appeal  from  sudh 
Judgment  was  attempted  to  be  taken  bf  tiK 


supervisors  of  the  town  to  the  circuit  co>ort. 
Each  of  such  supervisors  made  an  affidaTit 
in  due  form  of  law  for  the  purposes  of  such 
appeal.  In  which  he  testified  that  he  made 
evuA  affidavit  in  his  official  capacity.  Sncti 
affidavits,  with  a  paper  Intended  as  a  notice 
of  appeal  In  the  action,  were  duly  served  on 
the  Justice.  Such  notice  of  appeal  was  sign- 
ed as  follows:  "P.  a  Finvold,  Wm.  Ferg, 
.Tacob  De  Jong,  Supervisor  of  tbe  Town  of 
Baldwin,  Defoidant."  Such  notice  and  affi- 
davit were  recognized  by  tbe  justice  to  be 
In  dne  form  of  law,  and  sufficient  to  perfect 
an  appeal  from  said  judgment  on  the  part  of 
defendant,  and  tbe  papers  were  accordingly 
certified  to  the  circuit  conrt  When  the 
cause  came  on  for  trial  In  such  court,  plaln- 
titTs  attorneys  moved  for  an  order  dismiss- 
ing the  appeal  because  the  notice  thereof  was 
insufficient,  which  motion  was  denied,  due 
exception  being  taken  to  the  court's  milng. 
In  dne  time  objection  was  made  to  the  rec^>- 
tion  of  any  evidence  because  the  complaint 
failed  to  state  facts  snfficlent  to  constitute  a 
cause  of  action  against  defendant.  The  objec- 
tion was  sustained.  PialntlfTs  counsel  then 
made  application  for  leave  to  amend  the  com- 
plaint by  alleging  that  on  December  23,  1896. 
plaintiff  caused  the  chairman  of  the  board  of 
supervisors  of  the  town  to  be  notified  of  the 
necessity  for  Immediate  medical  services  to 
be  rendered  to  Richard  Bmaas  and  of  tbe 
fact  of  his  being  a  proper  subject  for  reU^ 
by  the  town,  as  a  pauper.  The  application 
was  denied.  Judgment  wag  thereiQ>on  ren- 
dered dismissing  the  action,  with  costs. 
Plaintiff's  connsel  excepted  to  each  of  tbe 
court's  adverse  rulings,  including  that  on  a 
motion  made  for  a  new  trial. 

A.  J.  &  E.  B.  Kinney,  for  appellant.  James 
A.  Frear,  for  respondent 

MARSHAIX,  J.  (after  stating  the  facts). 
The  notice  of  appeal  was  suffldent  Strict 
accuracy  Is  by  no  means  necessary  In  such 
a  paper  In  order  to  confer  jxn-lsdlctlon  upon 
the  appellate  court  Mistakes,  however  nu- 
merous, are  immaterial  if  the  notice  yet  con- 
tains enough  to  fairly  Identify  the  Jodgment 
the  iiartlee  and  the  court,  and  to  show  tliat  it 
was  made  by  tbe  party  appealing,  or  some 
one  authorized  to  do  so,  which  authority 
need  not  expressly  appear.  It  being  sufficient 
If  It  be  fairly  inferable  from  the  language  of 
the  notice  and  the  manner  in  which  it  Is  sign- 
ed. The  law  in  that  regard  Is  too  well  set- 
tled to  need  any  citation  of  authority  to  sup- 
port it.  The  alleged  defect  In  the  notice  Is 
that  it  was  not  signed  by  the  town  of  Bald- 
win, tising  the  name  of  tbe  town,  or  showing 
that  some  person  or  persons  acted  lo  the 
matter  as  agent  or  agents  for  tbe  town,  hav- 
ing authority  so  to  do.  A  coTxioratlon  must 
of  necessity  act  by  an  agent  and  that  agent 
need  not  necessarily  be  an  officer  of  the  cor- 
poration, nor  need  any  proof  of  the  agency 
accompany  the  notice.'  If  there  Is  enough 
In  a  notice  of  appeal  to  Indicate  tbat  it  was 
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made  by  a  person  assumlni^  to  act  as  agent 
of  the  appellant,  though  the  agent  in  signing 
used  only  his  name  as  such,  his  aathority 
-will  be  laresumed  till  the  contrary  is  shown. 
Benjamin  v.  Houston,  24  Wis.  300.  The  no- 
tice in  question  was  signed  by  three  persons, 
with  the  word  "Supervisor"  under  the  last 
signature.  Indicating  that  at  least  such  sign- 
er acted  In  bis  <^cial  capacity  tor  the  town. 
We  think  it  Is  fairly  inferable  that  all  the 
signers  acted  officially,  and  that  by  mistake 
the  singular  number  was  used  instead  of  plu- 
ral in  specifying  the  official  character. 

The  contention  Is  made  that  inasmuch  as 
by  section  1490,  Rev.  St  1808,  the  defendant 
was  required  to  relieve  Bmaas,  no  notice  of 
his  necessities  to  its  supervisors  was  neces- 
sary to  create  a  legal  liability  to  4Mie  wbo 
voluntarily,  from  motives  of  hnmanlty,  ad- 
ministered to  his  wants,  and  that  since  by 
section  IGOl,  Id.,  such  supervisors  were  re- 
quired to  see  that  he  was  pr(9erly  relieved 
neglect  on  their  part,  after  receiving  notice 
from  plaintiff  of  drcnmstances  caUlng  for  ac- 
tion to  that  end,  was  tantamount  to  a  re- 
quest to  plaintiff  to  perform  the  service  re- 
quired. To  support  those  propositions,  Map- 
pes  V.  Board  of  Sup'rs  of  Iowa  Co..  47  Wis. 
31,  1  N.  W.  SCO,  is  Cited.  That,  with  what 
is  Bald  in  Davis  v.  Town  of  Scott,  68  Wis. 
aCH,  18  N.  W.  530,  supports  both  proposi- 
tions. If  they  declare  the  law  correctly,  the 
Judgment  aii^ealed  from  is  wrong.  In  the 
first  case  mentioned  the  claimant  support- 
ed an  aged  woman,  who  was  a  pauper,  without 
notifying  the  mimidpal  offlcws  of  the  facta, 
and  without  knowledge  on  his  part  tl^it  such 
person's  relatives  had  failed  to  comply  with 
an  order  made  according  to  law  requiring 
them  to  support  her,  rendering  It  necessary 
for  public  relief  to  be  furnished,  and  with- 
out the  claimant  knowing  that  she  was  a 
pauper.  The  court  held  that  soch  ignorance 
excused  the  dalmant  for  not  giving  notice 
of  the  situation  to  the  municipal  anthoritie*; 
that  he  was  entitled  to  recover  upon  the 
ground  of  the  legal  obligation  alone;  tbat  in 
view  of  such  obligation  the  only  thing  tbat 
could  preclude  the  claimant  from  recover- 
ing would  be  negligence  on  his  part  in  fail- 
ing to  notify  the  proper  officers  so  as  to  give 
them  an  opportunity  to  perform  their  duty 
In  the  matter,  and  tbat  the  claimant  was  not 
chargeable  with  such  negligence,  since  he 
did  not  know  that  the  person  relieved  was 
a  pauper.  No  authority  was  dted  to  sup- 
port the  decision.  Meyer  v.  Town  of  Prairie 
du  Cailen,  9  Wis.  233,  was  referred  to  on 
the  general  subject  of  the  legal  duty  of  a 
town  to  support  paupers  having  a  legal  set- 
tlement therein.  Such  case  does  not  r^er 
even  remotely  to  the  principle  upon  which 
the  Mappes  Case  turned.  It  being  held  In  ef- 
fect that  a  contract  between  the  town  au- 
thorities and  the  party  furnishing  the  re- 
lief was  necessary  to  give  the  latter  a  legal 
claim  against  the  former.  There  was  a  re- 
covery In  the  court  below,  and  no  bill  of  ex- 


ceptions on  the  ^tpeaL  In  tbat  situation 
this  court  said  tbat  it  would  be  presumed 
that  a  proper  contract  was  made  entitling 
the  claimant  to  recover.  The  rule  of  the 
Mappes  Case,  to  its  full  extent,  has  never 
been  followed  in  this  court,  or  at  all  here, 
except  in  Davis  v.  Town  of  Scott  In  sev- 
eral cases  it  has  been  in  effect  overruled  by 
holdings  that  a  claim  against  a  municipality 
for  the  r^ef  of  a  pauper  must  be  based  on 
an  express  or  implied  contract,  actually  made 
between  the  claimant  and  the  proper  offi- 
cials. 

Cases  exist  holding  tbat  a  public  corpora^ 
tlon  may  be  held  UaUe  without  even  notice 
to  its  officers  having  authority  to  act  in  Its 
behalf,  of  the  necessity  for  relief  to  be  given 
a  pauper,  but  they  are  based  on  statutes  to 
that  effect,  as,  for  instance,  by  section  12,  c. 
16,  Rev.  St  Vt,  In  force  when  Town  of 
Charlestown  v.  Town  of  Lonenburgh,  23  Vt 
525,  was  decided,  it  is  provided  that  In  cer- 
tain emergencies  a  person  furnishing  relief 
to  a  pauper,  until  the  lapse  of  a  reasonable 
time  for  notifying  the  proper  public  officers 
of  such  pauper's  needs,  can  recover  therefor 
of  the  municipality  in  which  such  relief  is 
furnished,  and  that  If,  after  such  notice, 
such  officers  neglect  to  perform  their  duty, 
he  can  continue  to  furnish  such  relief  and 
look  to  such  municipality  for  bis  pay.  We 
have  no  such  statute.  There  is  much  Ju- 
dicial authority  to  the  effect  that  if  one 
furnish  necessary  relief  to  a  poor  pers<m, 
after  notice  to  the  public  officers  of  the 
pauper's  needs  and  neglect  on  their  part  to 
perform  their  duty,  he  may  recover  theretor 
as  on  an  implied  contract  Most  of  such  au- 
thority, however,  is  based  on  statutes,  as, 
for  examples,  section  18,  c.  46,  Rev.  St  Mass., 
in  force  when  Smith  v.  Inhabitants  of  Cole- 
rain,  9  Mete.  492,  was  decided,  provides  that, 
"every  town  shall  be  held  to  pay  any  ex- 
pense which  shall  be  necesaarlly  incurred  for 
the  relief  of  a  pauper,  by  any  person  who  is 
not  liable  by  law  for  his  support,  after  no- 
tice and  request  made  to  the  overseers  of 
the  said  town,  and  until  provision  shall  be 
made  by  them;"  part  1,  t  4,  c.  2,  tit  15,  Qen. 
St.  Conn.,  in  force  when  Wile  v.  Town  of 
Southbury,  43  Conn.  58,  was  decided,  was 
to  the  effect  that  any  person  relieving  a  poor 
person  after  notice  to  the  proper  public  offi- 
cers of  the  needs  of  such  poor  person,  and 
a  neglect  of  such  officers  to  perform  the 
duty,  may  recover  therefor  upon  an  Implied 
contract'  Section  48,  c.  32,  Rev.  St  1841  Me., 
in  force  when  Perley  v.  Inhabitants  of  Old- 
town,  49  Me.  31,  was  decided,  is  to  the 
same  effect;  but  In  Beetham  v.  Inhabitants 
of  Lincoln,  16  Me.  137,  It  was  decided  that 
in  the  absence  of  a  statute  making  It  the 
duty  of  a  municipality  to  relieve  a  poor 
person  standing  in  need  thereof,  and  neg- 
lect of  Its  proper  officers  to  attend  to  the 
matter,  after  receiving  notice  of  such  need, 
sufficient  to  constitute  an  Implied  request 
by  sucb  officers  to  another  to  furnish  relief. 
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such  circumstances  do  not  create  contract 
relations  between  such  municipality  and  such 
other  upon  which'  the  latter  can  recover  of 
the  former.  Seagraves  r.  City  of  Alton,  13 
111.  366,  is  to  the  opposite  effect,  but  It  Is 
not  a  well-considered  case,  as  Is  evidenced 
by  the  fact  that  none  of  the  authorities  cited 
supports  the  conclusion  reached.  It  holds 
that  the  legal  obligation  of  a  municipality 
to  support  a  poor  person,  and  neglect  of  Its 
officers  to  act  In  its  behalf,  is  sufficient  to 
warrant  the  court  In  Inferring  a  promise  by 
suqh  officers,  to  one  who  stands  In  place  of 
the  municipality  and  prevents  the  suffer- 
ing that  would  otherwise  result  from  the 
neglect  of  its  agents,  to  compensate  him 
therefor.  The  case  went  to  the  full  extent 
of  holding  that  such  a  promise  will  be  in- 
ferred in  certain  emergency  cases  even  in 
the  absence  of  any  neglect  on  the  part  of 
municipal  officers.  The  decision  followed 
closely  the  lines  of  those  cases  we  have  re- 
ferred to  that  are  based  on  statutes,  seem- 
ingly ignoring  the  rule  often  laid  down  that, 
while  there  is  a  strong  moral  obligation  rest- 
ing upon  organized  society  to  relieve  all  poor 
persons  In  its  midst  standing  in  need  there- 
of, there  is  no  legal  obligation  to  do  so  in 
the  absence  of  a  statute  creating  It,  and  that 
the  courts  cannot  go  further  than  the  legis- 
lative will  has  been  expressed.  To  what  ex- 
tent, under  what  circumstances,  at  what 
place  and  by  what  agencies  poor  persons 
shall  be  relieved  at  the  expense  of  the  pub- 
lic, are  all  purely  legislative  questions.  When 
the  legislature  has  gone  no  further  than  to 
create  a  legal  obligation  to  support  poor 
persons,  and  to  designate  municipal  agents 
to  incur  the  necessary  obligations  to  that 
end,  no  such  obligation  can  exist  without 
some  clearly-expressed  municipal  consent 
given  by  such  agents.  In  short,  where  the 
statute  contemplates  that  all  liabilities  for 
the  support  of  the  poor  shall  rest  on  con- 
tract, that  is  the  exclusive  way  of  incur- 
ring them,  and  a  meeting  of  minds  Is  just 
as  essential  to  such  a  contract  as  to  any 
other.  The  doctrine  thus  stated  is  gener- 
ally recognized  as  controlling.  In  Overseers 
of  the  Poor  of  North  Whitehall  v.  Overseers 
of  the  Poor  of  South  Whitehall,  3  Serg.  & 
R.  117,  often  cited  on  the  subject  discussed. 
It  was  said,  "Whatever  may  be  the  duty 
of  individuals,  from  religious  or  charitable 
considerations,  It  is  certain,  the  public  is 
bound  by  no  moral  obligation  to  support  the 
poor  of  the  community.  That  duty,  being 
legal  and  of  positive  Institution,  Is  to  be  car- 
ried no  further  than  the  express  provisions 
of  the  poor  laws."  In  Smith  v.  Inhabitants 
of  Coleraln,  9  Mete.  (Mass.)  432,  the  situa- 
tion was  this:  The  statute  expressly  made 
a  town  liable  on  an  implied  contract  In  cer- 
tain but  not  in  all  cases  of  a  person  fur- 
nishing necessary  relief  to  a  pauper  whom 
such  town  was  legally  bound  to  support. 
Relief  was  furnished  to  such  a  person  by  a 
private  party,  the  officers  of  the  town  hav- 


ing refused  to  do  so.  The  person  relieved 
was  not  at  the  time  located  where  the  law 
required  as  a  condition  of  an  implied  con- 
tract to  pay  for  such  relief,  when  furnished 
by  a  private  party,  though  he  was  where  the 
overseers  of  the  poor  placed  him  and  might 
have  continued  to  support  him.  In  deciding 
the  case  Chief  Justice  Shaw  said:  "There 
was  no  express  undertal^ing  to  pay  the  plaln- 
tifT;  and  whether  a  contract  could  be  implied 
dq)end8  upon  the  statute  liability.  •  •  • 
It  has  been  too  often  decided  to  be  now 
questioned,  that  the  liability  of  towns  to  sup- 
port poor  persons  Is  founded  upon  and  lim- 
ited by  statute,  and  is  not  to  be  enlarged 
or  modified  by  any  supposed  moral  obliga- 
tion." 

In  McCaffrey  v.  Town  of  Shields,  54  Wis. 
645,  12  N.  W.  54,  it  was  said  that,  "the  de- 
fendant town  cannot  be  held  liable  •  •  • 
unless  its  supervisors,  or  at  least  two  of 
them,  requested"  the  service  to  be  perform- 
ed. The  court  did  not  feel  called  upon  to 
overrule  Mappes  v.  Board  of  Sup'rs  of  Iowa 
Co.,  because  the  facts  In  the  two  cases  were 
different,  though  it  seems  that  the  principle 
involved,  of  whether  a  contract  is  necessary 
upon  which  to  found  a  legal  liability  against 
a  town  for  the  relief  of  a  poor  person,  was 
decided  differently  In  the  one  case  than  in 
the  other. 

In  Town  of  Dalcota  t.  Town  of  Wlnne- 
conne,  55  Wis.  552,  13  N.  W.  559,  It  was  held 
that  a  contract  is  necessary  to  a  liability  of 
the  kind  In  question,  though  It  is  not  neces- 
sary that  the  supervisors  act  In  a  body  In 
making  it;  that  if  one  supervisor  request 
the  service  to  be  rendered,  with  the  knowl- 
edge and  tacit  consent  of  another,  and  the 
person  furnishing  the  relief  rely  upon  the 
conduct  of  the  two  as  a  Joint  request,  it  is 
within  reason  to  say  that  there  Is  a  meeting 
of  minds,  and  a  contract  made. 

In  Davis  V.  Town  of  Scott,  59  Wis.  604,  18 
N.  W.  530,  the  court  held  squarely  that  the 
liability  of  a  town,  to  compensate  a  person 
furnishing  support  to  a  proper  subject  for  re- 
lief as  a  poor  person,  is  fixed  by  notice  to 
the  supervisors  to  take  charge  of  such  sub- 
ject, and  their  neglect  to  do  so.  It  was  said 
that  the  case  was  distinguishable  from  Mc- 
Caffrey V.  Town  of  Shields.  That  Is  true  as 
to  the  facts,  but  why  It  is  as  to  the  principle 
of  whether  some  clear  Indication  of  a  request 
to  furnish  relief  Is  necessary  to  a  contract 
obligation  of  the  town  to  pay  the  person  per- 
forming that  service,  is  not  perceived.  It 
seems  that  an  error  was  committed  in  that 
case.  Sections  1513,  1514,  Rev.  St  1878,  not 
now  In  force,  were  In  substance  as  follows: 
"If  any  poor  person  shall  become  a  charge 
for  support  to  a  town  in  which  he  has  no  le- 
gal settlement,  any  town  in  this  state  in 
which  such  person  has  such  settlement  shall 
be  liable  over  to  the  former  upon  condition 
of  Its  supervisors  giving  to  at  least  one  of 
the  latter's  supervisors  notice  of  the  facts 
and  requiring  them  to  take  charge  of  such 
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perBon.  If  he  shall  not  be  so  taken  charge 
or  within  thirty  days  after  such  notice,  and 
all  expenses  be  paid  up  to  such  taking,  the 
delinquent  town  shall  be  liable  to  the  other 
for  such  expenses  and  all  others  incurred 
while  such  person  remains  a  public  charge." 
Town  of  Dakota  v.  Town  of  Wlnneconne, 
supra,  arose  under  such  statutes.  The  de- 
fense was  made  that  the  plaintiff  was  not  en- 
titled to  recover  because  it  did  not,  acting 
by  its  full  board  of  supervisors,  contract  for 
the  relief  furnished  and  audit  the  expense 
thereof.  This  court,  after  deciding  that  a 
request  by  two  of  the  supervisory  of  the 
town  to  furnish  the  relief,  satisfied  all  the 
requisites  of  a  contract  under  the  previous 
decisions  of  the  court,  said  that  the  town  ol- 
tlmately  liable  could  not  be  beard  to  com- 
plain of  any  irregularity  in  regard  to  mak- 
ing the  contract  and  auditing  the  claims  by 
the  town  primarily  liable,  since  the  person 
relieved  was  a  legitimate  charge  upon  the 
former  and  notice  to  its  supervisors  of  the 
facts,  and  a  request  of  them  to  take  charge 
of  such  person,  was  all  that  was  necessary 
to  fix  its  liability  to  the  plaintiff  town.  This 
language  was  used:  "The  plaintiff  town 
having  given  the  defendant  town  the  requi- 
site notice  to  take  charge  of  the  itauper,  the 
liability  of  the  latter  became  fixed."  "It 
could  not,  by  neglecting  its  own  legal  duty, 
compel  the  plaintiff  to  make  the  expenditure 
in  question,  and  then  defeat  Its  claim  there- 
for because  such  expenditure  was  not  made 
by  authority  of  the  full  board."  The  court 
properly  said,  on  the  facts  of  that  case,  that 
notice  to  the  town  in  which  the  pauper  had 
a  legal  settlement  fixed  its  liability  to  the 
town  primarily  liable  for  the  relief,  because 
such  was  the  express  mandate  of  the  stat- 
ute. In  Davis  V.  Town  of  Scott,  the  liability 
.was  claimed  under  sections  1499, 1501.  Only 
that  part  of  Town  of  Dakota  v.  Town  of 
Wlnneconne  holding  that  a  contract  between 
the  lupervisors  of  the  plaintiff  and  the  per- 
son furnishing  the  relief  was  requisite  to  its 
liability  therefor  to  such  person,  applied. 
The  idea  that  the  part  holding  that  notice 
to  the  town  responsible  over  fixed  its  liabili- 
ty to  the  town  primarily  liable,  applied,  man- 
ifestly was  a  mistake.  For  that  reason  the 
case  cannot  be  considered  as  authority  rul- 
ing the  case  before  us. 

In  Jones  v.  Town  of  Llnd,  79  Wis.  64,  48 
N.  W.  3847,  there  was  proof  of  a  general  re- 
quest by  the  chairman  of  the  board  of  su- 
pervisors to  furnish  relief  and  make  monthly 
reports.  Relief  was  furnished  on  the  faith 
of  such  request,  reports  thereof  were  made, 
and  bills  therefor  paid,  up  to  the  expiration 
of  such  chairman's  term  of  office.  He  and 
his  associate  supervisors  supposed  that  the 
arrangement  was  to  end  with  their  term  of 
office.  He  testified  to  that  as  a  conclusion, 
though  there  was  nothing  in  what  was  said 
between  him  and  the  claimant  indicating 
that  the  contract  was  not  to  continue  so  long 
as  neoeaaary.     Bach  claimant  supposed  It 


was  not  to  terminate  without  express  notice 
to  that  effect,  if  the  necessity  continued.  He 
was  never  notified  to  dlsccwtlnue  his  service. 
The  need  therefor  remained  unchanged,  and 
the  person  served  continued  to  be  a  proper 
town  charge.  The  action  was  for  services 
rendered  after  the  term  of  office  of  the  su- 
pervisors employing  the  claimant  expired. 
It  was  held  that  he  was  not  entitled  to  recov- 
er, the  court  saying:  "As  a  town  can  only 
be  chargeable  for  services  rendered  by  virtue 
of  some  contract  therefor,  we  think  the  cir- 
cuit court  was  clearly  justified  in  holding 
that  plaintiff  had  no  cause  of  action." 

In  Beach  v.  Town  of  Neenah,  90  Wis.  623, 
64  N.  W.  S19,  there  was  notice  to  the  chair- 
man of  the  town  and  a  promise  by  him  that 
the  destitute  persons  should  have  whatever 
they  needed;  and  it  was  said  that  the  evi- 
dence was  sufficient  to  show  that  the  su- 
pervisors of  the  town  consented  that  the 
person  giving  notice,  and  to  whom  the  dec- 
laration was  made,  should  care  for  such  per- 
sons at  the  expense  of  the  town  until  they 
■*-ere  otherwise  cared  for. 

It  is  believed  that  the  law,  that  an  obliga- 
tion against  a  town  for  services  rendered  In 
relieving  a  poor  person  who  is  entitled  by 
law  to  be  so  relieved,  can  only  by  Incurred 
in  the  manner  Indicated  in  the  statute,  was 
recognized  and  correctly  declared  in  Meyer 
V.  Town  of  Prairie  du  Chien,  McCaffrey  v. 
OPown  of  Shields,  Town  of  Dakota  v.  Town 
of  Wlnneconne,  Jones  v.  Town  of  Llnd, 
Beach  v.  Town  of  Neenah,  and  Putney  Bros. 
Go.  ▼.  Milwaukee  Co.  (Wis.)  84  N.  W.  822; 
that  the  agents  empowered  to  act  for  the 
municipality  In  such  matters  must,  either  by 
express  contract  or  by  some  act  or  acts  from 
which  a  contract  can  be  reasonably  infer- 
red, bind  such  municipality,  or  it  c&nnot  be 
bound  at  all.  Mere  passive  neglect  Is  not 
sufficient. 

The  statute,  as  has  been  said,  does  not 
Indicate  that  the  supervisors  must  act  In  a 
body  In  contracting  for  the  relief  of  a  poor 
person.  The  nature  of  the  duty  In  such 
cases  is  not  consistent  with  such  a  require- 
ment. The  statute  must  have  a  reasonable, 
sensible  construction,  in  view  of  the  duty 
Imposed.  It  says  "the  supervisors"  shall 
see  that  poor  persons  are  taken  care  of  as 
required  by  law.  That  clearly  Indicates 
that  at  least  a  majority  must  consent  to  re- 
lief b&lng  furnished  to  a  pauper  at  the  ex- 
pense of  their  town  in  order  to  bind  it.  If 
one  supervisor  acts  with  the  knowledge  and 
consent  of  another,  given  either  expressly  or 
by  his  keeping  silent  when  good  faith  re- 
quires him  to  speak,  It  may  properly  be  in- 
ferred that  the  two  concur  in  the  matter  and 
that  there  is  a  sufficient  meeting  of  minda 
between  the  proper  municipal  agents  and 
the  person  furnishing  relief,  to  satisfy  all 
the  essentials  of  a  contract  While  an  im- 
plied contract  is  sufficient,  as  indicated,  It 
must  be  established,  if  one  endeavors  to  re- 
cover upon  it,  the  same  as  any  other  im- 
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plied  contract  The  statate  creates  a  lia- 
bility to  reUeve  destitute  perBons,  but  not  a 
UabUitj  to  indlTldaals  who  may  Toluntarlly 
perform  that  service.  It  empowers  appro- 
priate agents  of  municipalities  to  make  their 
liability  efCective  by  all  necessary  contracts 
to  that  end,  and  imposes  upon  such  agents 
the  duty  to  exercise  such  power.  If  they  re- 
fuse to  do  BO,  they  are  doubtless  amenable 
In  some  way  for  such  misconduct,  but  tbe 
law  gives  no  private  person  the  right  to  per- 
form the  duty  of  such  officers.  Otis  t. 
Strafford,  10  N.  H.  352.  Performance  of 
that  duty  by  the  person  designated  by  law  is 
absolutely  essential  to  create  a  binding  ob- 
ligation upon  the  municipality  to  compen- 
sate one  for  relieving  a  poor  person,  legally 
entitled  to  relief  at  its  expense.  If  the  stat- 
utes on  tbe  subject  are  defective,  it  is  not 
for  the  court  to  Judicially  extend  them. 
.They  came  to  us  from  Massachusetts  indi- 
rectly, having  been  adopted  by  Michlgaa, 
then  by  tbis  state.  It  must  be  preaumed 
that  there  was  a  purpose  in  making  tbe 
change  which  we  have  pointed  out  between 
the  Massachusetts  statutes  and  our  own,  for, 
without  the  change,  mere  neglect  of  the  su- 
pervisors of  a  town  to  act  when  they  ought 
to  act  for  tlie  relief  of  a  poor  person,  wonld 
give  a  private  party,  not  liable  by  law  to 
furnish  such  relief,  and  residing  In  such 
town,  the  right  to  do  so  at  the  expense 
thereof.  There  is  no  more  reason  for  hold- 
ing that  a  person  may  aid  a  pauper,  Tipon 
the  supervisors  of  the  town  In  which  such 
pauper  has  a  legal'  settlement  neglecting 
their  duty,  and  hold  such  town  liable  there- 
for, than  for  holding  that  one  may  repair 
the  highways  of  a  town  because  its  super- 
visors neglect  their  duty  In  that  respect,  and 
recover- of  such  town  therefor.  The  duty  of 
the  municipality  in  both  cases  is  regulated 
by  statute,  and  in  neither  case  can  it  be 
bound  to  a  private  person  for  services  ren- 
dered except  by  contract  made  as  contem- 
plated by  law. 

From  what  has  been  said  it  follows  that 
the  complaint  was  Insufficient  and  that  the 
objection  to  any  evidence  under  it  was  prop- 
er. There  was  not  even  a  suggestion  in  the 
complaint  that  the  supervisors  of  the  re- 
spondent town  had  notice  of  the  necessity 
for  furnishing  the  relief  foir  which  the  claim 
was  made.  The  application  for  leave  to 
amend  was  properly  denied,  if  for  no  other 
reason,  because  it  alleged  mere  notice  to  the 
chairman  of  the  board  of  supervisors  of  tbe 
respondent,  that  Bruaas  was  a  proper  town 
charge  and  stood  in  immediate  need  of  re- 
lief as  such,  and  that  the  person  giving  such 
notice,  the  appellant  here,  was  under  no  le- 
gal obligation  to  furnish  such  relief.  The 
amendment  followed  closely  the  line  of  de- 
clsi<Mts  to  which  we  have  referred,  based  on 
express  statutes  creating  a  liability  under 
such  circumstances.  Smith  v.  InhabitantB 
of  Coleraln.  supra. 

The  Judgment  is  affirmed. 


WHALBN  «t  al.  t.  KITCHEN  et  al. 
(Supreme  Court  of  Nebraska.    Feb.  20,  1901.) 

APPBLAXf-JUDOMEJNTS  OP  COUNTY  COURT. 
Section  675  of  the  Code  of  Civil  Procedure 
does  not  give  the  right  to  have  reviewed  bv  the 
supreme  court  on  appeal  the  decisions  made  by 
a  county  court  in  the  settlement  of  the  estate 
of  a  person  deceased,  but  such  decision  can  t>a 
here  reviewed  by  error  proceeding  only. 
(Syllabus  by  the  Oonrt) 

Appeal  from  district  court,  Douglas  county; 
Scott,  Judge. 

Action  by  Herl>ert  Wtaalen  and  others 
against  James  B.  Kitchen,  executor,  and  oth- 
ers. Judgment  for  plaintiffs.  Defendant  exe- 
cutor appeals.    Dismissed. 

Geo.  E.  Prltchett  and  John  0.  Cowin.  for 
appellants.  W.  D.  Beckett  and  J.  W.  Wood- 
rough,  for  appellees. 

NORVAL,  C.  J.  In  1880.  Richard  Kitchen 
died.  leaving  a  will  by  the  terms  of  which, 
among  other  proviaiooa,  he  gave  to  Herbert 
and  Wallace  Wbalen  the  sum  of  910,000  each, 
with  the  proviso  that  Ills  executor  might  pay 
such  legadee  in  stock  of  the  Kitchen  Bros. 
Hotel  Company,  but  that  the  whole  estate 
was  to  be  settled  within  three  years  from  the 
death  of  testator.  The  execntor,  James  B. 
Kitchen,  failed  to  pay  these  legacies  within 
the  period  limited  in  the  will  for  closing  tbe 
estate,  and  after  the  expiration  of  such  time 
filed  In  the  county  court  his  report.  In  which 
he  asked  leave  of  the  court  to  deposit  stock 
with  such  court  in  payment  of  such  legacies, 
and  prayed  for  an  approval  of  his  acconntB 
and  hla  discbarge  as  executor.  The  Whalen 
children,  through  their  guardian  ad  litem, 
filed  objections  to  this  report,  and  demanded 
that  their  legacies  be  paid  In  csah,  with  in- 
terest from  the  time  they  should  have  been 
paid.  From  the  Judgment  of  the  county  court 
in  the  premises,  adverse  to  said  legatees,  they 
appealed  to  the  district  court,  and  there  aucfa 
proceedings  were  had  that  a  Judgment  was 
duly  entered  for  the  full  amount  of  their 
legacies.  From  this  Judgment  4^  the  district 
court  said  executor  appeals  to  this  court,  and 
this  hearing  Is  on  a  motion  to  dismiss  tbe 
appeal,  on  the  ground  that  no  provision  is 
made  by  the  law  for  the  appeal  of  matters 
of  this  character,  but  that  the  proper  mode 
for  obtaining  a  review  here  Is  by  proceeding 
in  error  only. 

Section  675  of  tbe  Code  of  Civil  Procednre 
provides  "that  in  all  actions  in  equity  either 
party  may  appeal  from  the  Judgment  or  de- 
cree rendered  or  final  order  made  by  the  dis- 
trict court  to  the  supreme  conit  of  the  state," 
etc.  Prior  to  the  enactment  of  this  statute, 
all  Judgments  of  the  district  court  must  be 
reviewed  by  petition  in  error,  and  ainoe  Its 
enactment  "actions  in  equll^"  may  be  re- 
viewed either  on  appeal  or  by  petitlMi  In  er- 
ror. It  was  ruled  in  the  case  of  University 
V.  Craig's  £!state,  64  Neb.  173.  74  N.  W.  605, 
that  an  appeal  will  not  lie  to  this  court  from 
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an  order  of  tbe  illBtrlct  coort  allowing  a 
claim  «galiut  an  estate,  and  the  statute  gorr- 
eming  the  procedure  in  cases  of  that  nature 
la  there  examined  and  construed.  That  an 
appeal  will  not  lie  In  analogous  caaee,  aee 
tbe  authorities  cited  in  University  v.  Craig's 
Kstate,  supra;  also  Iler  v.  Darnell,  6  Neb. 
192;  Sheedy  v.  Sheedy.  36  Neb.  373,  54  N. 
W.  560. 

It  Is,  however,  contended  that  this  proceed- 
ing is  essentially  of  an  equitable  nature,  and 
not  legal,  and  for  that  reaaon  appeal  will  lie 
as  well  as  error.  To  this  we  cannot  assent 
While  it  is  true  that  in  England,  to  a  large  ex- 
tent, courts  of  e<ialty  liad  cogniEaoce  of  the  set- 
tlement and  adjostinent  of  estates,  such  is  not 
tbe  case  in  this  country,  bat  the  powers  of 
courts  of  equity  in  cases  of  that  nature  are 
not  only  restricted,  but  in  a  majority  of  tbe 
states  wholly  nullified.  Pom.  Eq.  Jur.  §  7T. 
In  said  section  it  is  well  stated:  "It  is  true 
that  the  statutory  rules  for  the  settlement  of 
estates  are  largely  based  upon  the  prlnciirfes 
which  had  been  settled  in  eqtilty,  and  that 
equitable  doctrines  are  constantly  enforced  by 
the  courts  of  probate;  but  it  Is  no  less  troe 
that  this  important  head  of  equity  Jurisdic- 
tion has  been  greatly  restricted,  or  even  prac- 
tically  abandoned,  in  all  the  states."  If  such 
Jurisdiction  has  been  abandoned  in  any  of 
the  states.  It  certainly  baa  in  Nebraska.  Here 
all  tbe  prooeedings  laoklng  to  the  settlement 
and  adjustmmt  of  estates  are  specifically 
prescribed  by  statute,  even  to  tbe  mode  and 
manner  of  seeking  tbe  advice  of  higher  courts 
in  matters  in  dispute  between  litigants  In  the 
court  of  probate  and  adjustment  The  stat- 
ute which  confers  the  right  to  bare  reviewed 
the  decisions  of  tbe  coun^  court  In  matters 
of  probate  is  not  found  in  tbe  Code  of  Civil 
Procedure,  but  in  the  statute  relative  to  de- 
cedents, which  confers  Jurisdiction  over  es- 
tates upon  the  county  court.  Tbe  whole  pro- 
cedure Is  statutory,  and  while  many  of  its 
provisions  are  of  an  equitable  nature,  and 
equitable  doctrines  are  frequently  enforced 
by  such  courts,  that  fact  does  not  make  such 
proceedings  "actions  in  equity,"  within  the 
meaning  of  section  675  of  the  Code.  It  will 
be  observed,  too,  that  section  238,  c.  23, 
Comp.  St,  relating  to  decedents,  which  pre- 
scribes tbe  power  of  district  courts  in  case 
of  appeals  from  the  county  court  in  matters 
of  this  nature,  is  as  follows:  "The  district 
court  shall  proceed  to  a  trial  and  determina- 
tion of  tbe  case  in  like  manner  as  upon  ap- 
peals brought  from  the  Judgments  of  Justices 
of  the  i)eace;  and  such  court  may  direct  an 
issue  to  be  made  up  between  the  parties  when 
it  shall  be  deemed  necessary;  and  questions 
of  law  may  be  carried  to  tbe  supreme  court, 
and  costs  may  be  allowed  or  denied  in  tbe 
discretion  of  the  court"  It  would  seem  a 
needless  restriction  of  the  powers  of  this 
court,  and  also  an  unnecessary  provision,  if  it 
was  thereby  contemplated  that  such  questions 
of  law  were  to  be  determined  by  appeal,  as 
it  would  add  nothing  to  the  rights  already 


possessed  by  Utigsnts,  since  tbeie  existed  the 
right  to  review  by  petition  in  error.  It  wa« 
said  by  this  court  in  WUcox  v.  Saunders,  4 
Neb.  5T2:  "In  8  Boov.  Inst  70,  it  is  said 
that  an  appeal,  in  a  elvU  suit  Is  a  proceeding 
unknown  to  the  common  law.  It  is  author- 
ized by  statute  in  a  variety  of  cases,  and  Is 
regulated  entirely  by  the  provisions  of  the 
act.  It  cannot  be  extended  beyond  the  plain 
and  obvious  import  of  the  statute  granting 
it"  So,  in  this  case,  it  seems  plain  that,  in 
•rder  to  hold  that  this  proceeding  is  appeal- 
able, we  most  igaore  the  fact  tiiat  courts  of 
equity  hare  been  deprived  of  Jurisdiction  over 
matters  of  estates,  if  tbey  ever  had  such  Ju- 
risdiction, and  bold  that  in  Its  inception  in 
the  county  oonrt  the  proceeding  was  legal  tn 
Its  form  and  nature,  but  that  as  soon  as  it 
reached  tlie  district  court  It  became  "an  ac- 
tion in  equity."  We  do  net  think  tliat  any 
such  transformation  occurred,  but  are  of  the 
opinion  that  although  the  procedure  and 
some  of  the  principles  involved  had  their 
origin  in  courts  of  chancery,  looldng  at  them 
historically,  yet,  in  tills  state,  all  such  pro- 
ceedings are  wholly  statirtory  and  legal,  as 
contradistinguished  from  equity.  It  would 
seem  clear  that,  taking  Into  consideration  iiie 
eonstltntional  provisions  relative  to  Jurisdle- 
tion  of  county  conrta  in  probate  matters 
(Const  art  6,  |  14),  and  sections  233-244,  c. 
23,  Comp.  St,  relative  to  decedents,  as  con- 
trasted with  the  prorlsiens  of  the  Code  rela- 
tive to  the  ri^  to  appeal  In  salts  in  equity 
(section  676,  Code  CIt.  Proe.),  there  was  no 
intention  on  the  part  of  tbe  legisiatnre  to 
confer  upon  {HirtieB  to  proceedings  in  the  ad- 
justment and  settlement  of  estates  the  right 
to  appeal,  although  frequently  In  such  cases 
eqaltable  prinelpies  must  be  resorted  to  to  de- 
termine tbe  rights  and  duties  of  the  respective 
parties,  but  that  it  was  intended  that  the  de- 
cision in  all  such  matters  should  be  deter- 
mined by  the  supreme  court  by  court  pro- 
ceeding only.  The  motiou  to  dismiss  the  ap- 
peal Is  accordingly  sustained.  Appeal  dis- 
missed. 


JBRABBK  V.  KENNEDY. 
(Supreme  Court  of  Nebraska.    Feb.  20,  1901.) 

OPINION     EVIDENCE— COMPKTBNCY—MILLDAM 

-ovxarLowiNO  luiirss— etvidbnce. 

1.  Ib  determining  the  competency  of  a  wit- 
]  B««8  to  testify  as  to  the  value  of  land  regard- 
ing which  tliere  is  a  controversy,  much  discre- 

I  tion  is  lodged  in  the  trial  court  aS  to  the  admis- 
I  sien  of  such  testimony,  and,  unless  it  is  clearly 
'  iaadniissible  as  a  matter  of  law,  and  prejudi- 
cial, the  ruling  will  not  be  disturbed. 

2.  A  plaintiff  testified  as  to  how  the  constrnc- 
tiou  of  a  milldam  affected  his  land  by  raising 

I  tbe  water  above  the  natural  flow,  and  thereby 

I  increased  tbe  danger  of  stock  drowning  therein, 

'  and  stated  that  he  had  already  lost  some  cattle 

in   that  manner.     The  rule  as   to  measuring 

damages   suKtained   being  correctly  given   tbe 

jory  in  tlte  instnictiona  of  tbe  coart  held,  that 

no  rights  of  the  defendant  were  prejudiced  by 

the  admission   of  such  testimony,.  ^^^I^ 

(Syllabus  by  the  Coort)      '    '^«J^1*- 
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Error  to  district  court,  Nance  county;  Sul- 
Uyan,  Judge. 

Action  by  Joseph  Kennedy  against  Joseph 
Jerabek.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  P.  Critchfleld,  for  plaintlfr  In  error.  J. 
W.  McClelland  and  Reeder  &  Albert,  for  de- 
fendant In  error. 

HOLCOMB,  J.  A  trial  was  had  In  the  dis- 
trict court  In  proceedings  of  ad  quod  dam- 
num, begun  under  chapter  87  of  the  Com- 
piled Statutes,  entitled  "Mllla  and  MiUdams." 
A  verdict  and  Judgment  were  rendered  In  fa- 
vor of  the  defendant  in  error  (plaintiff  be- 
low), from  which  the  defendant,  by  error  pro- 
ceedings, brings  the  case  here  for  review. 
But  two  questions  are  argued  by  counsel  for 
plaintiff  In  error,  and  both  relate  to  the  admis- 
sion of  testimony  objected  to  on  the  trial  of 
the  case.  One  witness  was  permitted  to  tes- 
tify as  to  the  value  of  the  land  claimed  to 
have  been  damaged  by  the  construction  of  a 
miUdam  Just  before  and  iiAmediately  after 
the  erection  of  the  mill,  whose  testimony.  It 
is  claimed,  is  Incompetent  because  no  suffi- 
cient knowledge  Is  shown  regarding  land 
values  of  which  he  was  testifying.  The  wit- 
ness had  been  a  farmer  all  his  life,  had  pnr^ 
chased  land  adjoining  that  in  controversy 
two  or  three  years  before,  on  which  he  bad 
been  living,  and  had  made  inquiries  as  to  the 
value  of  the  land  in  the  neighborhood.  He 
testified  as  to  values,  and  that  the  land  had 
been  damaged  by  reason  of  the  construction 
of  the  mlUdam.  It  Is  disclosed  by  the  record 
that  he  was  acquainted  with  the  value  of  the 
land  in  the  vicinity,  and  that  bis  testimony 
vras  based  upon  knowledge  and  information 
not  possessed  by  a  Jury  or  the  people  in  gen- 
eral. Of  necessity,  much  discretion  must  be 
lodged  in  the  trial  court  as  to  the  admission 
of  such  testimony,  and,  unless  it  is  clearly 
inadmissible  as  a  matter  of  law,  and  preju- 
dicial, the  ruling  will  not  be  disturbed.  Rail- 
road Co.  V.  Fox,  00  Neb.  — ,  83  N.  W.  744, 
and  cases  there  cited.  The  admission  of  the 
evidence  is  warranted  under  the  qualification 
shown  to  exist,  and  comes  within  the  rule  an- 
nounced in  Swan  v.  Middlesex  Co.,  101  Mass. 
177.  The  plaintiff.  In  testifying  as  to  how 
ihe  construction  of  the  dam  affected  his  land 
by  raising  the  water  above  the  natural  flow, 
stated  that  it  Increased  the  danger  of  stodc 
drowning  therein,  and  that  he  had  already 
lost  some  cattle  in  that  manner.  This  was 
objected  to,  and  on  the  ruling  error  is  sought 
to  be  predicated.  The  statement  was  only 
made  as  an  illustration  of  the  damage  occa- 
sioned by  the  raise  of  water  in  the  stream 
because  of  the  construction  of  the  dam.  The 
rule  for  measuring  the  damage  austained  was 
correctly  given  the  Jury  in  the  instructions 
of  the  court,  which  was  stated  to  be  the 
difference  in  the  fair  market  value  of  the 
land  Immediately  before  and  after  the  erec- 
tion of  the  milldam.  The  Jury  could  not 
have  been  misled  by  the  testimony  objected 


to,  and  none  of  the  rights  of  the  defendant 
were  prejudiced  thereby.  The  Judgment  Is 
affirmed. 

SULUYAN,  J.,  not  sitting. 


HOI/r  T.  SCHNEIDER  et  al. 
(Supreme  Court  of  Nebraska.    Feb.  20,  1901.) 

APPHALr-LAW  OP  THa  CASB-PRINCIPAL  AND 
AGENT— REPUDIATION— ESTOPPEL. 

1.  Where  on  appeal  a  question  involved  in 
the  controversy  is  clearly  presented  and  fully 
determined,  the  decision  thereon  will  be  deemed 
to  be  the  law  of  the  case  in  all  subsequent  pro- 
ceedings, binding  alike  on  the  trial  court  and 
in  tills  coui-t  on  anottier  aj;>peal. 

2.  Where  a  mortgagee,  in  whose  favor  a  de- 
cree has  been  obtained  and  satisfied  by  one  as- 
snming  to  act  as  his  agent,  attempts  to  repudi- 
ate such  agency,  and  begins  a  new  action  in 
equity  on  tlie  same  indebtedness,  alleging  a 
different  and  lees  sum  due  than  found  in  the 
first  decree,  iie  cannot,  in  the  subsequent  pro- 
ceedings, urge  the  first  decree  as  fixing  the 
amount  due  him  on  such  indebtedness. 

3.  Judgment  of  tlie  trial  court  held  to  be  in 
conformity  with  the  special  mandate  issued  out 
of  this  court. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lancaster 
county;  Holmes,  Judge. 

Action  by  Herman  Holt  against  Eilert 
Schneider  and  others.  Judgment  for  de- 
fendants,  and   plaintiff  appeals.    Affirmed. 

Flansburg  &  Williams,  for  appellant 
Stevens  &  Cochran,  for  appellees. 

HOLCOMB,  J.  One  C.  C.  Burr,  as  the 
owner  and  bolder  of  a'  second  mortgage  on 
the  real  estate  of  the  appellee,  and  the  note 
secured  thereby,  commenced  an  action  in 
equity  in  the  district  court  for  the  purpose 
of  foreclosing  the  lien  arising  by  virtue  of 
the  mortgage.  After  the  proceedings  were 
instituted,  assuming  to  act  as  the  agent  of 
the  appellant  Holt,  Burr  caused  a  cross  pe- 
tition to  be  filed  for  and  on  behalf  of  Holt, 
who  was  the  owner  of  the  mortgage  indebt- 
edness secured  by  the  prior  lien,  upon  which, 
after  the  pleadings  were  formed,  a  decree 
was  rendered  in  favor  of  Holt  on  his  cross 
petition,  and  In  favor  of  the  plaintiff  on  the 
cause  of  action  set  out  in  his  petition,  as 
well  as  establishing  other  and  subsequent 
liens  upon  the  property  affected  by  the  pro- 
ceedings. After  a  stay  of  execution  of  the 
order  of  the  sale  taken  by  the  appellee 
Schneider  had  expired.  Burr,  still  acting  as 
the  agent  of  Holt,  entered  into  an  arrange- 
ment with  the  Judgment  debtor  and  owner 
whereby  another  loan  was  obtained  upon 
the  premises,  and  the  proceeds  thereof,  $3,- 
800,  received  by  Burr  acting  in  his  own  be- 
half and  as  agent  of  Holt,  which  being  in- 
sufficient to  meet  all  of  the  liens  against  the 
property,  by  another  arrangement  a  chattel 
mortgage  for  $1,587.27  was  executed  by  the 
mortgagor  to  Burr,  who  procured  the  satis- 
faction of  the  subsequent  liens,  and  entered 


Neb.) 


COONET  T.  STATE. 


281 


satisfaction  of  bla  own  Hen  under  the  decree 
rendered  on  the  second  mortgage,  and  satis- 
faction as  agent  of  Holt  of  the  first  lien  in 
bis  favor  rendered  on  his  cross  petition. 
Tbe  amount  of  the  decree  In  favor  of  Holt 
■w&B  $4,322.62,  but  In  It,  as  appeared  later, 
-was  Included  a  large  sum  of  money  due  to 
Burr  for  Interest  paid  by  him,  as  guarantor, 
on  the  debt  secured  by  the  principal  mort- 
gage. What  part.  If  any,  of  the  proceeds  of 
tbe  last  loan  negotiated  '^as  paid  to  Holt, 
does  not  appear.  After  the  transactions 
narrated  had  taken  place.  Holt,  attempting 
to  repudiate  the  agency  of  Burr,  Instituted 
proceedings  In  his  own  behalf  to  foreclose 
bis  mortgage;  the  principal  sum  being  $3,- 
200,  with  Interest  due  thereon  in  the  sum  of 
$256,  or  a  total  of  $3,456,  for  which  be 
prayed  a  foreclosure  of  the  lien  of  his  mort- 
gage, and  a  sale  of  the  premises  to  satisfy 
the  same.  In  the  proceedings  In  the  suit  In- 
stituted by  Holt,  It  was  found  that  Burr  was 
tbe  agent,  and  had  authority  to  act  in  tbe 
capacity  in  which  he  assumed  to  act;  and, 
tbe  decree  rendered  In  the  first  suit  having 
been  duly  satisfied,  the  second  suit  resulted 
in  a  finding  and  a  Judgment  against  Holt  on 
tbe  cause  of  action  pleaded  in  his  petition. 
Upon  appeal  to  this  court  (the  opinion  being 
found  in  Holt  v.  Schneider,  57  Neb.  523,  77 
N.  W.  1086)  the  findings  and  judgment  of 
tbe  trial  court  were  affirmed  in  all  respects, 
save  that,  as  tbe  agent  of  Holt,  Burr  had  no 
aathority  to  accept  in  payment  of  the  indebt- 
edness due  Holt  anything  but  money,  and 
tbat  the  chattel  mortgage  given  by  Schnei- 
der conld  not  be  legally  applied  to  the  satis- 
faction of  the  debt  due  to  Holt  without  his 
consent;  and  the  case  was  remanded  with 
specific  instructions  "to  ascertain  the  amount 
dae  to  Holt  from  Schneider,  after  deducting 
tbe  $3,800  paid  by  the  latter  to  Burr,  and  to 
award  Holt  a  lien  uiwn  the  real  estate  in 
controversy  for  the  payment  thereof,— post- 
poning snch  Hen,  however,  to  tbat  of  tbe 
Union  Central  Life  Insurance  Company." 
Tbe  cause  being  remanded,  on  motion,  and 
after  the  introduction  of  evidence  and  a 
bearing,  the  court  found  nothing  to  be  due 
Holt  after  applying  the  $3,800  to  his  indebt- 
edness, and  dismissed  the  action.  The  case 
is  again  appealed  by  Holt,  who  contends 
that  the  directions  contained  in  tbe  mandate 
have  not  been  followed. 

It  is  argued  that,  the  decree  in  favor  of 
Holt  having  been  rendered  for  the  sum  men- 
tioned, this  is  conclusive  as  fixing  the  rights 
of  the  parties,  and  a  decree  should  have  been 
awarded  for  the  difference  between  $3,800, 
held  to  be  properly  applicable  to  the  Holt  in- 
debtedness, and  the  sum  for  which  the  origi- 
nal decree  was  rendered.  The  former  opin- 
ion, to  which  reference  has  been  made,  de- 
termines three  questions  which  were  clearly 
presented,  and  which  must  be  regarded  in 
the  subsequent  proceedings  as  tbe  law  of 
the  case:  First,  that  Burr  was  authorized 
to  act  as  tbe  agent  of  Holt  in  the  collection 


of  the  debt  of  the  principal;  second,  that 
Burr,  as  agent  of  Holt,  had  no  authority  to 
take  a  chattel  mortgage  in  satisfaction  of  his 
principal's  indebtedness;  and,  third,  tnat 
the  proceeds  of  the  subsequent  k>an  of  $3,- 
800  were  received  by  Burr  as  the  agent  of 
Holt,  and,  to  that  amount,  was  a  complete 
and  legal  payment  and  satisfaction  of  tbe 
Indebtedness  due  from  the  mortgagor  to  the 
principal  Holt  The  first  decree,  of  $4,320.52, 
has  been  satisfied  and  canceled  of  record. 
Holt,  as  the  principal,  claimed  nothing  un- 
der that  decree,  and,  by  subsequent  pro- 
ceedings begun  by  him,  alleges  a  definite 
sum  as  due  from  the  mortgagor,  for  which 
he  asks  satisfaction.  In  these  later  pro- 
ceedings It  is  not  claimed  by  him  that  the 
amount  mentioned  in  the  first  decree  is  due 
him;  but,  on  the  other  band,  he  asks  only 
for  the  principal  sum  of  $3,200,  with  an  ad- 
ditional sum  as  interest.  Under  these  cir- 
cumstances, it  appears  to  us  that  the  amount 
in  the  prior  decree,  which  In  fact  was  due 
in  part  to  Holt  in  his  own  behalf,  and  the 
remainder  as  agent  or  trustee  of  Burr,  is 
not  a  matter  which  can  be  regarded  as  res 
adjudicata  in  the  present  proceedings.  The 
amount  which  is  due  Burr  In  his  own  behalf 
may  properly  be  satisfied  by  the  chattel 
mortgage.  There  Is  nothing  in  the  oplnioB 
which  determines  how  any  of  the  different 
items  of  Indebtedness  evidenced  by  the  first 
decree  may  be  satisfied  and  settled,  save 
that,  as  to  the  amount  which  is  due  to  ap- 
pellant Holt,  the  chattel  mortgage  cannot  be 
applied  thereon.  It  having  been  determined 
that  $3,800  received  by  Burr  could  legally 
be  applied  to  the  extinguishment  of  the  in- 
debtedness due  from  tbe  mortgagee  to  Burr's 
principal  Holt,  and  there  being  no  finding  or 
determination  as  to  the  amount  due  Holt,  It 
left  to  the  trial  court,  under  tbe  mandate, 
the  determination  of  that  question;  and 
when  it  was  found,  as  appears  to  have  been 
rightfully  done,  that  the  sum  due  to  Holt 
was  less  than  $3,800,  which  It  has  been  de- 
cided should  properly  and  legally  be  applied 
as  payment  of  the  indebtedness  due  him, 
then,  under  the  opinion  and  mandate,  sucb 
indebtedness  had  been  fully  paid  and  satis- 
fied, and  the  order  of  dismissal  was  right 
and  proper.  The  Judgment  must  be  af- 
firmed.   Affirmed. 


OOONEY  V.  STATB. 
(Supreme  (^art  of  Nebraska.     Feb.  20,  1901.) 

CRIMINAL    LAW  —  INSTRUCTIONS  —  CONSTITU- 
TIONAL, LiAW— INTOXICATING  UQ- 
UORS— TRLAL. 

1.  An  instruction  is  not  erroneous  which,  in 
sabstance,  informs  the  jury  that  just  censare 
of  a  witness,  or  the  testimony  which  he  has 
given,  cannot  be  groanded  on  the  fact  tbat  he 
has  performed  a  duty  imposed   upon  him  by 

2."  Section  20,  c.  50,  Oomp.  St.  1890,  with  re- 
spect to  the  keeping  of  intoxicating  liquors  for 
the  purpose  of  sale  without  a  license,  is  valid 
legislation. 
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8.  An  oflBeer  tutrinc  charge  of  the  jury  was  a. 
witness  on  the  trial,  and  save  material  eri- 
deoce  tor  the  state.  ECe  accompanied  the  jury 
to  their  room,  and  remained  with  them  for 
•ereral  hours  while  they  were  deliberating  on 
their  verdict.  Meld,  that  the  offioer  was  guilty 
of  misconduct  prejudicial  to  the  rights  of  the 
defendant,  and  that  a  new  ti-ial  should  have 
been  awarded. 

(Syllabus  by  tiie  Cionrt.) 

Error  to  dlstzlct  court,  Dawson  county;  Sul- 
llTaa,  Judge. 

Patrick  E.  Ckx>ney  was  convicted  of  keep- 
ing Intoxicating  liquors  without  a  Uceose. 
and  brings  error.    BeTersed. 

H.  M.  Sinclair,  for  plaintiff  in  error.  Tbe 
Attorney  Generai,  Cor  the  State. 

SDI/LIVAN,  J.  This  was  a  prosecution  un- 
der section  20,  c.  50,  Comp.  8t  1889.  The  de- 
fendant, Patrick  B.  Gooney,  was  fonnd  guilty 
«(  keeping  Intoxicating  liquors  for  tbe  pur- 
pose of  Bale  without  a  license,  and  was  sen- 
tenced to  pay  a  fine  of  fSOO.  Complaint  is 
made  of  an  Instruction  which.  In  substance. 
Informed  tbe  jury  that.  If  one  of  the  witness- 
es for  the  state,  a  man  named  Plerson,  was 
a  member  of  an  Incorporated  detective  as- 
sociation, be  had,  by  reason  of  bla  corporate 
me«Bbei«hlp,  assumed  certain  duties  created 
by  law,  for  the  pertoimance  of  which  neltlier 
he  nor  his  eyldence  eotdd  be  rightfully  crit- 
icteed.  This  statement,  we  think,  was  neither 
barmfol  nor  Inaccurate.  The  thought  which 
it  conveys  is  that  just  eenmire  cannot  be 
grounded  i^on  the  perfMmance  of  a  legal 
duty,  "nie  rlgfat  to  criticise  the  witness  and 
bis  testimony  was  not  denied,  but  critidBm 
directed  against  tbe  discharge  of  a  doty  im- 
posed by  law  (sections  192,  193,  c.  16,  Id.)  was 
characterlBed  as  tmjust.  It  is  hardly  poaslWe 
that  the  jury  were  Induced  by  the  instruction 
to  place  an  exaggerated  cw  exceesive  value 
upon  Plerson's  evidence,  for  they  were  advised 
that  they  might  consider  the  character  of  the 
business  in  which  he  was  engaged,  and  deter- 
mine his  credibility  and  the  worth  of  his  testi- 
mony by  the  implication  of  the  usual  tests. 

The  constltntlonaUty  of  tbe  section  of  tbe 
statute  under  which  the  prosecution  was  con- 
dncted  Is  raised  and  discussed  at  length.  The 
point  does  not  require  particular  considera- 
tion, as  the  cases  of  Durfee  v.  State,  53  Neb. 
214,  73  N.  W.  676,  and  Parsons  v.  SUte,  81 
Neb.  — ,  85  N.  W.  «5.  decide  that  the  argu- 
ment of  defendant's  counsel  is  inadmissible, 
and  that  the  law  is  tbe  result  of  a  proper  ex- 
ercise of  legislative  power. 

After  the  case  was  given  to  the  Jury,  and 
while  they  were  deliberating  upon  their  ver- 
dict, the  sheriff  uid  bailiff  having  them  In 
charge  went  "with  them  to  their  room,  and  re- 
mained with  them  for  several  hours.  The 
trial  court  found  that  the  sheriff  and  bailiff 
"were  In  tbe  back  part  of  tbe  room,  which 
was  quite  large,  and  that  the  Jury,  while  Ae- 


Uberatlng  and  dlscuMing  evidence,  were 
north  of  tbe  center  of  tbe  room;  that  neither 
of  the  court  officers  took  any  part  In  tbe  de- 
liberationa,  or  advised  the  Jmy  regarding 
their  verdict.  The  court  further  eoaad  that 
tbe  presence  of  the  aherifl  and  balUff  did  not 
inflaence  tiie  Jury  in  reacUng  their  rerdict. 
and  refused  to  grant  a  new  trial  on  tbe 
ground  of  misconduct  The  facts  in  this  case 
are  quite  similar  to  those  in  People  T.  Knapp, 
42  Mlcb.  287,  3  M  W.  927,  where  it  was  held 
that  the  mere  presemce  of  an  officer  in  the 
Jury  room  while  tbe  case  was  being  consider- 
ed was  an  unwarranted  restraint  upon  free 
discuMlon,  and,  in  substance,  an  invasion  of 
the  right  of  trial  by  Jury.  Oandy  r.  State,  24 
Neb.  716,  40  N.  W.  202,  was  a  case  Inwblcta 
the  bailiff  having  charge  of  the  Jury  re- 
nialDed  with  them  during  their  deliberations, 
although  taking  no  part  thraeln.  There  was 
BO  showing  of  prejudice  to  tiie  defendant, 
bat,  on  the  contrary,  as  appears  from  the 
dissenting  opinion  of  Chief  Justice  Keese; 
there  was  a  clear  showing  of  nonprejudice. 
It  was  held,  nevertJieless,  after  a  careful 
consideration  of  tbe  qaestioo  and  an  exam- 
InatioB  of  the  antboclties.  that  Uie  vendtct 
WHS  an  xmlawful  one,  and  staould  net  be  per- 
mitted to  stand.  In  tlie  majority  opinion  It 
Is  said  that  tiie  doctrine  of  People  v.  Knapp, 
•upta,  is  adopted  as  the  law  of  this  state. 
While  there  is  a  abarp  conflict  of  Judicial 
upinlon  upon  some  phases  of  the  question 
myw  under  oonsideratioQ,  we  believe  the  cas- 
es all  hold  that  the  presence  In  the  Jury 
room  of  a  material  witness  for  one  of  tbe 
parties  while  the  Jmora  are  deUberatiss  is 
Incurable  mlsconduet,  and  will  nullify  tb» 
verdict  It  appears  from  the  record  in  this 
case  that  the  sheriff  was  a  witness  for  tbe 
state.  His  testimony  was  material,  but  It  Is 
not  Ukely  Uiat  it  was  carefully  scrattelsed  or 
subjected  to  hostile  criticism  within  his  hear- 
ing. His  presence  was  calculated  to  restrict 
discussion  and  freedom  of  action  in  the  Jury 
room,  asd  the  piesujnption  that  it  was  iH*eJ- 
udicial  to  the  defendant  is  not  overthrown  by 
tbe  conclusion  deduced  by  tbe  trial  court 
from  the  facts  above  stated.  W«  do  not  say 
that  tbe  presence  of  a  bailiff  or  other  intrader 
in  tbe  Jury  room  for  a  short  time  while  tbe 
Jury  are  deliberating  will  in  every  case  vi- 
tiate the  verdict  rendered,  but  we  have  no 
hesitation  in  declaring  upon  the  facts  dis- 
closed by  this  record  that  the  defendant  was, 
by  the  misconduct  of  tbe  sheriff  and  bailiff, 
deprived  of  a  substantial  right  and  sbonld 
have  been  awarded  a  new  trial.  It  Is  <laiin- 
ed  (3iat  the  doctrine  of  Gtandy  v.  State,  saptn, 
should  not  be  applied  to  misdemeauor  casee, 
but  no  Mason  for  making  a  distinction  be- 
tween the  two  classes  of  cases  has  been  sug- 
gested, and  none  Is  perceived.  The  Judgment 
is  reversed,  and  the  cause  remanded  for  the 
turtiier  proceedings.    Berersed  and  leasaaded. 
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ALHXANDBR  t.  CULBERTSON  IRRIGA- 
TION &  WATBR-POWER  00. 
(Sopreme  Court  «(  Nebraska.    Feb.  20,  1901.) 

CORPORATIONS  —  UNAUTHORIZBO    CONTRACTS 
—RATIFICATION— PRESUMPTIONS. 

1.  Where,  in  an  action  to  enforce  a  contract 
made  on  behalf  of  a  corporation  by  an  unau- 
tfaoriaed  agent,  the  eridoice  tends  to  show 
that  the  ooruoration,  by  acquiescence  and  ac- 
ceptance of  oenefits,  ratified  such  contract,  an 
instruction  which,  in  effect,  withdraws  such 
eridence  from  the  consideration  of  the  jury, 
is  erroneous. 

2.  An  act  done  in  behalf  of  a  corporation,  by 
one  haring  no  aathority  to  represent  it,  may  be 
ratified  by  conduct  implying  approral  and  adoj^ 
tion. 

8.  A  corporation  having  power  to  ratify  or 
repudiate  a  contract  made  in  its  name  by  a 
aelf-conatituted  agent,  or  one  acting  outside  of 
ilia  anthority,  should,  witliin  a  reasonable  time, 
determine  which  it  will  do,  and,  if  it  do  not  dis- 
avow the  agency  and  dissent  from  the  con- 
tract, assent  and  approval  may  be  presumed. 

(Syllabus  by  the  Court.) 

ilrror  to  district  couri;  Hitchcock  county; 
Morria,  Judge. 

Action  by  John  T.  Alexander  against  the 
Onlbertson  Irrigation  &  Water-Power  Com- 
pany. Verdict  for  defendant,  and  plaintiff 
brings  error.    Beversed. 

W.  B.  Starr  and  M.  B.  Beese.  for  plaintiff 
In  eiTor.  Norman  Jackson,  for  defendant  In 
error. 


STTLLIYAN,  J.  This  action  was  brought 
by  John  T.  Alexander  against  the  Colbert- 
son  Irrigation  ft  Water-Power  Company,  a 
corporation,  to  recover  rent  claimed  to  be 
due  upon  a  lease.  The  cause  was  tried  to  a 
jnry  In  the  district  court  of  Hitchcock  coun- 
ty, and  resulted  In  a  verdict  and  judgment 
In  favor  of  the  defendant.  Of  the  numerous 
errors  assigned,  we  think  there  Is  only  one 
that  merits  serions  consideration.  It  is  con- 
ceded that  the  lease  mentioned  In  the  peti- 
tion was  executed  by  G.  J.  Jones,  the  pres- 
ident of  the  company,  but  his  authority  in 
the  premises  la  denied.  The  evidence  be- 
fore us  shows  conclusively  that  Jones  was 
not  authorized  to  make  the  lease,  but  It 
tends  strongly  to  prove  that  the  corporation 
ratified  his  act  The  court  charged  the  jury 
that  the  defendant  had  power,  under  the  ar- 
ticles of  incorporation,  to  purchase  and  take, 
by  deed  or  lease,  such  real  estate  as  should 
be  deemed  advisable  by  Its  board  of  di- 
rectors; that  a  contract  made  by  an  offi- 
cer of  a  corporation  outside  the  limits  of  bis 
aathority  is  not  binding  unless  ratified;  that 
a  c<»poratIon,  like  a  natural  person,  can  rat- 
ify an  act  which  it  has  authority  to  perform; 
that  ratification  of  an  act  or  contract  by  a 
corporation  consists  in  the  adoption  of  the 
act  or  contract  by  some  one  In  anthority, 
and  having  power  to  make  such  contract  or 
do  such  act;  that  acceptance  of  a  contract 
and  resulting  benefits,  with  full  knowledge 
4m  the  part  of  the  proper  corporate  officers 
ft  all  the  material  facts,  amoimt  to  a  ratlfl- 


eation.  At  the  request  of  the  defendant,  the 
jury  were  further  Instructed  as  follows: 
"The  jury  is  instructed  that  the  charter  of 
tbe  Ctilbertson  Irrigatioo  A  Water-Power 
Company  provides  that  the  business  of  the 
corporation  shall  be  in  the  construction  and 
maintenance  of  a  water-power  and  irrigat- 
ing canal,  with  power  to  purchase  and  take 
by  way  of  deed  in  fee  simple  or  lease  svch 
real  estate  as  the  directors  shall  deem  ad- 
visable, and  that  a  lease  or  conveyance  not 
executed  or  ratified  by  the  corporation  In 
tbe  terms  prescribed  by  its  charter  is  void, 
unless  you  shall  find  that  the  corporation 
held  out  their  president  to  the  public  as  hav- 
ing power  to  transact  such  business."  This 
instruction  was  erroneous,  and  obviously 
mischievous.  It  was,  in  view  of  the  evi- 
dence, almost,  If  not  quite,  equivalent  to  di- 
recting a  verdict  for  the  defendant.  There 
was  no  evidence  tending  to  prove  that  Jones 
had  been  held  out  to  the  world  as  having 
authority  to  rent  land  or  do  other  like  acta; 
there  was  no  evidence  that  he  was  author- 
ized by  the  board  of  directors  to  execute  the 
lease;  neither  was  there  any  proof  of  an 
express  ratification,  or  a  ratification  of  any 
kind.  In  conformity  with  terms  prescribed 
by  the  articles  of  Incorporation.  Looking  at 
the  instruction  quoted,  the  Jury  would  nat- 
urally conclude  that  the  evidence  of  ratifi- 
cation did  not  meet  the  requirements  of  the 
law,  that  the  act  of  Jones  had  not  been  duly 
adopted,  and  that  the  lease  was  therefore 
void.  Looking  at  the  InstractlonB  given  by 
the  court  on  its  own  motion,  they  would  find 
that  acceptance  of  the  lease,,  and  possession 
of  the  premises  therein  described,  might  con- 
stitute ratification;  but  they  would  nowhere 
find  that  acquiescence  and  payment  of  rent 
would  warrant  them  In  concluding  that  the 
defendant  had  adopted  the  contract  made  by 
its  president  The  instructions,  even  when 
taken  together,  were  certainly  very  mislead- 
ing, and  their  probable  effect  was  to  exclude 
entirely  from  the  consideration  of  the  Jury 
evidence  of  a  most  satisfactory  and  con- 
vincing character.  That  there  may  be  an 
Implied  ratification  of  an  act  done  in  behalf 
of  a  corporation  by  one  having  no  authority 
to  represent  It  is,  of  course,  familiar  law. 
A  corporation  having  power  to  ratify  or 
repudiate  a  contract  made  In  Its  name  by  a 
self-constituted  agent,  or  one  acting  outside 
of  his  authority,  should,  within  a  reasonable 
time,  determine  which  it  will  do;  and  if  it 
do  not  disavow  the  agency,  and  dissent  from 
the  contract  assent  and  approval  may  well 
be  presumed.  Rich  v.  Bank,  7  Neb.  201; 
Johnston  v.  Investment  Co.,  40  Neb.  68,  68 
N.  W.  383;  EMttsburg,  O.  ft  St  L.  By.  Co.  v. 
Keokuk  &  H.  Bridge  Co.,  131  U.  8.  871.  9 
Sup.  Ot  770,  88  L.  Ed.  157. 

The  Instructions  contain  a  number  of  In- 
accurate and  irrelevant  expressions,  but  we 
are  inclined  to  think  that  the  only  one  which 
is  prejudicially  erroneous  is  the  one  above 
■et  out    We  express  no  opinion  upon  the 
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sufiSciency  of  the  evidence  to  support  the 
verdict,  as  that  question  bas  not  been  dis- 
cussed by  counsel.  It  has  occurred  to  us, 
however,  after  a  careful  reading  of  the  bill 
of  exceptions,  that  the  question  Is  a  debat- 
able one.  The  Judgment  is  reversed,  and 
the  cause  remanded  for  further  proceedings. 
Reversed  and  remanded. 


BURNS  et  al.  v.  SCHOOL  DIST.  NO.  18  OP 

ROCK  COUNTY  et  al. 

(Supreme  (k>urt  of  Nebraska.     Feb.  20,  1901.) 

RBS    JUDICATA  —  SCHOOL    HOUSE  —  ERECTION 

ON  INCUMBERBD  LAND— BMINENT 

DOMAIN— DAMAGES. 

1.  A  school  house  was  erected  on  a  part  of* 
a  tract  of  land  of  80  acres  incumbered  by  a 
real-estate  mortgage.  The  mortgage  lien  was 
foreclosed;  the  decree  establishing  the  mort- 
gage was  a  prior  lien  on  the  real  estate,  to 
which  the  interest  of  the  school  district  was 
subject  and  inferior.  Held  not  to  be  an  adjadi- 
catioD  that  the  school  house  was  a  part  of  the 
realty  and  included  in  the  mortgage  lien. 

2.  Under  the  provisions  of  section  7,  subd.  5, 
C  79,  of  the  Compiled  Statutes,  the  authorities 
of  a  school  district  have  no  authority  to  enter 
into  any  agreement,  contract,  or  arrangement, 
ezpre^ed  or  implied,  to  build  a  frame  school 
house  on  a  site  for  which  they  have  not  a  title 
in  fee,  without  the  privilege  to  remove  the 
same  when  lawfully  directed  to  do  so  by  the 
qualified  voters  of  the  district. 

3.  Where  a  school  house  has  been  erected  up- 
on land  upon  which  there  exists  a  mortgage, 
the  school-district  authorities  may,  after  the 
erection  of  such  building,  condemn  the  land 
required  for  a  site  for  such  building;  and  the 
true  measure  of  damage  is  the  value  of  the 
land  taken,  exclusive  of  the  value  of  the  build- 
ing, and  the  damage  to  the  remainder,  if  any. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Rock  county;  Kln- 
kald.  Judge. 

Condemnation  proceedings  by  school  dis- 
trict Na  18  of  Rock  county  and  others  against 
W.  S.  Bums,  trustee,  and  others.  From  the 
Judgment,  Bums  and  others  bring  error.  Af- 
firmed. 

W.  J.  Courtrlgbt,  for  plaintiffs  in  erm.  J. 
A.  Douglas,  for  defendants  in  error. 

HOLCOMB,  3.  In  a  condemnation  pro- 
ceeding of  a  school-house  site  under  the  pro- 
visions of  subdivision  12  of  chapter  79  of  the 
Compiled  Statutes  of  1899,  the  mortgagee, 
whose  mortgage  lien  on  the  land,  a  part  of 
which  was  sought  to  be  condemned,  had  been 
reduced  to  decree,  appealed  from  the  award 
of  the  appraisers,  contending  that  his  mortr 
gage  lien  extended  to  and  covered  a  school 
building  theretofore  erected,  and  that  the 
property  could  not  be  taken  by  condemnation 
proceedings  without  paying  the  value  of  the 
school  building,  as  well  as  the  site  upon 
which  It  was  located.  This  contention  is  cer- 
tainly unwarranted.  We  know  of  no  role  of 
law  or  principle  in  the  administration  of  Jus- 
tice which  would,  by  such  a  process,  take  the 
property  of  the  taxpayers  of  the  school  dis- 
trict and  transfer  it  to  the  mortgagee^  to  be 


again  paid  for  in  the  proceedings  in  condem- 
nation. 

It  is  contended  that  by  the  decree  In  fore- 
closure the  status  of  the  building  was  fixed 
as  a  part  of  the  realty  on  which  It  was  situ- 
ated, to  which  the  lien  of  the  mortgage  at- 
tached. The  decree,  on  the  record  before  us, 
appears  to  do  nothing  more  than  establish  the 
Hen  of  the  mortgage  upon  the  real  estate  cov- 
ered by  It,  and  directing  a  sale  of  the  prop- 
erty In  satisfaction  of  the  debt.  The  questioo 
of  the  character  of  the  property  of  the  school 
district  was  not  brought  In  issue  by  the  plead- 
ing of  the  mortgagee,— the  defendant  school 
district  being  in  default,— and  was  not  ad- 
judicated by  the  decree  of  the  court,  save 
that  the  Interest  of  the  school  district  In  and 
to  the  real  estate  was  held  Inferior  and  sub- 
ject to  the  lien  of  the  mortgage.  We  do  not 
think  it  necessary  to  enter  into  a  discussion 
of  the  law  of  betterments  and  fixtures  where 
the  circumstances  are  as  in  the  case  at  tbe 
bar.  It  is  not  a  question  of  the  rights  of  in- 
dividuals in  a  contest  over  property  placed  by 
private  parties  on  real  estate,  and  claimed  to 
attach  as  a  part  of  the  freehold.  The  law  as 
fixed  by  the  legislature  must  determine  the 
rights  of  the  respective  parties  In  this  action, 
and  beyond  this  we  need  not  go.  By  section 
7  of  subdivision  5  of  the  chapter  referred  to, 
it  Is  especially  provided  that  a  school  district 
shall  not  in  any  case  build  a  frame  school 
house,  such  as  the  one  In  controversy,  "on 
any  site  for  which  they  have  not  a  title  In 
fee,  without  the  privilege  to  remove  the  same 
when  lawfully  directed  to  do  so  by  the  quali- 
fied voters  of  the  district  at  any  annual  or 
special  meeting."  The  authorities  of  the  dis- 
trict are  not  empowered  by  any  acta  of  their 
own  to  enter  into  any  agreement  contract,  or 
arrangement,  expressed  or  implied,  conflict- 
ing with  the  provisions  of  this  statute.  Their 
authority  being  derived  from  the  statute, 
their  action  must  be  guarded  and  controlled 
by  its  provisions.  But  In  this  case  there  is 
nothing  to  show  any  Intention  or  action  on 
their  part  inconsistent  with  its  provisions, 
and  it  is  quite  manifest  that  the  right  to  re- 
moval exists  under  the  statute,  and  that  a 
mortgage  lien  upon  the  real  estate  upon  which 
the  Jt>ulldlng  was  erected  could  not  attach 
thereto. 

But  there  are  other  reasons  for  upholding 
the  Judgment  of  the  trial  court  The  school 
district  might,  at  its  option,  have  either  re- 
moved the  school  house,  or,  as  It  did,  begin 
condemnation  proceedings  for  the  purpose  of 
obtaining  title  to  the  site  upon  which  the 
building  was  constructed.  In  the  exercise  of 
the  right  of  eminent  domain  conferred  upon 
the  authorities  of  the  school  district  by  stat- 
ute, they  might  either  before  or  after  the 
construction  of  the  building,  condemn  the 
site:  and  the  fact  that  it  was  not  done  before 
would  not  give  to  the  person  whose  proper^ 
was  taken  for  public  use  tbe  right  to  claim 
the  Improvement  or  betterment  for  the  con- 
struction and  use  of  which  the  condemnation 
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was  had.  W*  can  conceive  of  no  good  rule 
wbicb  wonld  require  that,  )n  the  exercise  of 
the  right  of  eminent  domain.  If  the  title  to 
the  property  necessary  for  public  use  had  In 
ttae  first  Instance  failed,  and  subsequent  pro- 
ceedings were  required,  in  estimating  the 
damages  sustained  by  r^son  of  the  property 
being  talcen  for  public  use  the  value  of  the 
Improvement  for  whicli  the  condemnation 
was  had  should  form  an  element  of  the  dam- 
ages sustained;  and  It  is  not  believed  that 
uny  such  rule  exists.  The  district,  having 
the  right  of' condemnation,  might,  either  be- 
'  fore  or  after  the  construction  of  the  building, 
proceed  in  the  manner  pointed  out  by  stat- 
ute; and  in  doing  so  the  true  measure  of  dam- 
ages would  be  the  value  of  the  property 
taken,  not  including  the  improvement  placed 
thereon,  and  the  damage,  if  any,  to  the  re- 
mainder. We  would  be  slow.  Indeed,  to  adopt 
the  proposition  advanced  by  the  plaintiff  in 
error,— that,  because  the  owner  of  the  legal 
title  to  the  real  estate  was  unable  to  ctnvey 
good  title  to  the  school  district  and  the  prop- 
erty at  the  time  was  mortgaged,  the  improve- 
ment constructed  thereon  inured  to  the  bene- 
fit of  the  mortgagee,  and  for  which  he  must 
be  paid  before  the  district  might  have  and 
use  what  is  In  fact  Us  own.  This  is  utterly 
repugnant  to  every  sense  of  Justice.  The 
judgment  of  the  district  court  is  entirely  prop- 
er,—the  only  one  that  could  have  been  right- 
fully entered,— and  must  be  affirmed. 


PINKHAM  T.  PINKHAM  et  al. 
•<Sapreme  Court  of  Nebraska.     Feb.  20,  190t.) 

STATUTE  OF  LIMITATIONS-PLEADINO— QUIBT- 
ING  TITLB^-GENERAL  DBNIAL—DECREB. 

1.  A  reply  alleging  that  the  defendant's  coun- 
terclaim did  not  accme  within  the  period  pro- 
vided by  law  for  asserting  such  claim,  and 
cont.iining  no  facts  from  which  the  conclusion 
is  deduced,  tenders  no  issue,  and  such  allega- 
tion may  be  entirely  disregarded. 

2.  A  defendant,  in  the  actual  occnpancy  of 
land,  may  show,  under  a  general  denial,  that 
he  is  the  equitable  owner,  and  thus  defeat  an 
action  brought  by  the  holder  of  the  legal  title 
to  establish  his  ownership  and  recover  posses- 
sion of  the  property. 

3.  The  right  to  commence  and  prosecute  an 
action  may  be  lost  by  delay,  but  the  right  to 
defend  a  suit  for  the  possession  of  property 
Is  never  outlawed. 

4.  Evidence  examined,  and  found  to  support 
the  decree. 

5.  A  party  whose  claim  to  property  fails,  and 
whose  rights  are  not  affected  by  an  erroneous 
decree,  is  not  entitled  to  have  such  decree  set 
aside  or  modified. 

(Syllabus  by  the  Court) 

On  rehearing.    Affirmed. 

For  former  opinion,  see  83  N.  W.  887. 

SULLIVAN,  J.  After  a  thorough  consid- 
eration of  the  questions  discussed  by  coun- 
sel, we  are  entirely  satii^ed  that  the  views 
expressed  in  the  opinion  filed  at  the  last 
term  (Pinkham  v.  Pinkham,  60  Neb.  — ,  83 
N.  W.  837)  are  sound,  and  should  be  adhered 


to.  The  statute  of  limitations  was  not  prop- 
erly pleaded,  and  Is  therefore  not  In  the 
case  at  all.  In  the  reply  of  each  of  the  ap- 
peUants  It  Is  alleged  "(3)  that  the  alleged 
action  for  the  reformation  of  said  Instm- 
ment  set  forth  In  the  amended  answer  did 
not  accrue  to  the  defendant  John  H.  Pink- 
ham within  the  statutory  period  provided  by 
law  for  proceedings  for  the  reformation  of 
instruments."  This  Is  only  the  statement  of 
a  legal  conclusion,  unaccompanied  by  the 
facts  from  which  the  conclusion  is  deduced. 
It  Is,  In  effect  an  assertion  that,  in  the  opin- 
ion of  the  pleader,  the  appellee's  counter- 
claim is  barred.  It  has  often  been  held  here 
and  elsewhere  that  such  an  allegration  tend- 
ers no  issue,  and  may  be  disregarded  alto- 
gether. Barnes  v.  McMurtry,  29  Neb.  178, 
46  N.  W.  285;  Scroggin  v.  Lumber  Co.,  41 
Neb.  195,  59  N.  W.  548;  Jenks  v.  Lumber  Co., 
97  Iowa,  342,  66  N.  W.  231;  Eno  v.  Diefen- 
dorf,  102  N.  Y.  720.  7  N.  B.  798;  Pope  v. 
Andrews,  90  N.  C.  401.  In  Scroggin  v.  Lum- 
ber Co.,  supra,  which  was  an  action  to  fore- 
close a  mechanic's  lien,  the  answer  stated 
"that  this  suit  was  not  brought  within  the 
time  required  by  law,  nor  until  after  the  so- 
called  lien  of  plaintiff  had  expired  by  lapse 
of  time."  Of  this  averment  the  court  speak- 
ing through  Commissioner  Irvine,  said:  "The 
answer  in  this  respect  pleaded  no  Cacta.  It 
simply  averred  that  the  suit  was  not  brought 
within  the  time  required  by  law,  nor  nntil 
after  the  lien  had  expired.  These  were 
statements  of  mere  conclusions  of  law,  and 
not  of  any  facts.  Where  a  plea  of  the  stat- 
ute of  limitations  is  required,  the  facts  must 
as  in  other  cases,  be  pleaded,  and  not  the 
pleader's  conclusions  of  law.  •  •  •  The 
plaintiff  in  error,  not  having  raised  the  de- 
fense by  demurrer,  was  required  to  raise 
it  by  answer,  and,  this  being  so,  he  was  re- 
quired to  raise  It  by  an  answer  which  wonld 
have  been  sufficient  against  demurrer  to 
the  answer  itself.  We  hold,  therefore,  that 
the  defense  of  the  statute,  not  being  rais- 
ed at  all  by  demurrer  or  sufficiently  by  an- 
swer, was  waived." 

But  If  the  statute  of  limitations  had  been 
properly  pleaded,  the  plea  could,  under  no 
circumstances,  do  more  than  defeat  the  coun- 
terclaim and  bar  affirmative  relief.  It  could 
in  no  manner  affect  appellee's  right  to  act 
defensively,  and,  by  proving  his  equitable 
ownership  of  the  property,  show  that  appel- 
lant's claim  of  title  and  right  of  possession 
is  unfounded.  The  right  to  commence  and 
prosecute  an  action  may  be  lost  by  delay, 
but  the  right  to  defend  against  a  suit  for  the 
possession  of  property  is  never  outlawed.  The 
limitation  law  may,  In  a  possessory  action, 
deprive  a  suitor  of  his  sword,  but  of  his 
shield  never. 

With  respect  to  the  contention  that  appel- 
lee's counterclaim  does  not  allege  mutuality 
of  mistake,  and  Is  therefore  defective  In  sub- 
stance, little  need  be  said.  The  evidence  up- 
on which  the  decree  of  reformation  is  based 
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bean  upon  the  Issue  raised  by  the  general 
denial,  and  was  received  at  the  trial  withont 
objection.  It  tends  to  prove  that  the  instru- 
ment under  which  John  H.  Pinkham  claims 
title  to  the  property  In  dlq>ute  was  given  and 
accepted  as  a  deed  of  conveyance,  and  fur- 
nishes abundant  support  for  the  finding  and 
Judgment  of  the  district  court  In  other 
words.  It  effectually  rebuts  appellants'  claim 
of  ownersbip  and  right  of  possession  by 
showing  a  supericK-  equity  In  the  appellee. 
If  It  be  conceded  that  the  answer  in  its  pres- 
ent form  does  not  entitle  appellee  to  afflrma- 
'  ttve  reUef,  it  does  not  by  any  means  follow 
that  the  decree  granting  such  relief  should 
be  set  aside.  If  necessary,  the  pleading 
ml^t  yet  be  amended  to  conform  to  the 
proof.  Humphries  v.  Spafford,  14  Neb.  488. 
19  N.  W.  911;  Homan  v.  Steele,  18  Neb.  652, 
28  N.  W.  472;  Scott  v.  Spencer.  44  Neb.  93, 
62  N.  W.  312;  Strawn,  Sup.  Ct  Prac.  112. 
But  we  think  no  amendment  is  necessary. 
Pinkham,  by  the  evidence  adduced  in  sup- 
port of  his  general  denial,  has  shown  that 
he  has  a  right  to  the  land  which,  althongb 
not  recognized  by  the  common  law,  is  en- 
forceable to  equity.  He  has  produced  evi- 
dence by  way  of  defense,  which  defeats  the 
actioo  of  Babcock  and  Ryan.  They  cannot 
make  good  their  claims  to  the  property,  and 
consequently  have  no  Interest  in  It,  and  are 
not  prejudiced  by  the  decree  of  reformatkHL 
The  Judgment  heretofore  rendered  by  this 
conrt  stands  affirmed.    Jodgntent  accord  inr- 

ly. 


STOVER  T.  STARK  «t  A 

(Snpreme  Coart  of  Nebraska.    Feb.  20,  19Q1.) 

JUDGMENT— REVrVALr-RES    JUDICATA— OBJBC- 
TIONS— FORECLOSURE  SALE. 

1.  In  a  proceeding  to  revive  a  dormant  jndg- 
roent,  the  defendant  and  judgment  debtor  must 
be  held  to  have  litigated  in  the  action  wherein 
the  judtrment  was  obtained  every  matter  nec- 
essar;  to  support  any  defense  he  then  poeaessed 
against  the  demand  of  the  plaintiff  for  a  jndg- 
ment  against  him. 

2.  In  such  proceeding,  no  objection  can  be 
urged  or  inquired  into  which  goes  behind  the 
original  Judgment,  not  directea  to  its  validity. 

.3.  A  puiintiS  in  foreclosure  proceedings  may 
lawfully  pnrchase  the  property  sold  to  satisfy 
a  decree  in  his  favor.  The  fact  that  he  aft- 
ervrards  sells  the  property  for  a  sum  eqnal  to 
the  amount  of  the  decree  and  coats  cannot  af- 
fect his  rights  with  respect  to  a  deficiency 
judgment  obtained  in  the  equity  action. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hamilton  coun- 
ty;   Somborger,  Judge. 

Proceeding  by  Daniel  a  Stover  against 
William  L>.  Stark  and  others  to  revive  a  Judg- 
ment. From  the  Judgment,  defendants  Kp- 
peal.    Affirmed. 

J.  H.  €lToBvenor,  for  appdlants.  Halner  & 
Smith,  for  appellee. 


HOLCOMB,  J.  In  a  proceeding  in  equity 
to  foreclose  «  mortgage  on  real  estate,  tbe 
appellant  was  made  a  party  defendant,  and 
sought  to  be  diarged  with  any  d^ciency 
that  might  exist  after  tbe  sale  of  the  mortga- 
ged property  and  application  of  the  proceeds 
ihewot  to  the  mortgage  debt;  it  being  alleg- 
ed tbat  the  appellant,  as  grantee  of  tbe  mort- 
gaged premises,  and  as  part  of  the  consid- 
eration, bad  assumed  and  agreed  to  pay  the 
debt  secured  by  tbe  mortgage  on  the  prem- 
ises purchased.  In  the  proceedings  had  In 
the  case,  the  appellant  appearing,  on  appli- 
cation of  the  plAlntitr,  and  after  sale,  a  Judg- 
ment was  rendered  in  the  district  court 
against  appellant  for  a  deficiency  remaining 
after  the  sale  of  the  mortgaged  property,  and 
tbe  application  of  the  proceeds  to  the  mort- 
gage debt  in  the  sum  of  $336.61.  On  appeal 
to  the  supreme  court,  the  Judgment  thus  ren- 
dered was  affirmed.  Stover  v.  Tompkins,  34 
Neb.  466,  51  N.  W.  1040.  The  Judgment  be- 
came dormant  and  proceedings  under  the 
statute  were  Instituted  to  revive  it  Upon 
notice,  appellant  appeared  and  resisted  the 
application  for  a  revivor.  All  the  questions 
presented  by  the  objections  to  a  revivor  o< 
tbe  Judgment  save  one,  were  thoae  litigated 
or  necessarily  Involved  in  the  prior  proceed- 
ings, and  as  to  ail  such  questicms  they  have 
become  res  adjndlcata,  and  cannot  again. 
In  this  proceeding,  be  inquired  Into.  As  de- 
fendant in  that  case,  appellant  moat  be  held 
to  have  litigated  every  matter  necessary  to 
support  any  defense  he  then  possessed 
against  the  demands  of  the  plaintiff  for  a 
deficiency  Judgment  against  him.  Stark  v. 
Starr,  94  TT.  S.  485,  24  L.  Ed.  276. 

The  rule  that,  in  proceedings  to  revive  a 
dormant  Judgment  no  objection  can  be 
urged  or  Inquired  into  which  goes  behind  the 
original  Judgment  not  directed  to  Its  valid- 
ity, appears  to  be  sound  In  principle,  and  well 
established  by  the  prior  decisions  of  this 
court,  as  wedl  as  in  other  Jurisdictions. 
Wright  V.  Sweet,  10  Neb.  190,  4  N.  W.  1030; 
Enewold  t.  Olsen.  39  Neb.  58,  65,  B7  N.  W. 
765,  22  L.  R.  A.  573;  Nestlerode  v.  Foster, 
8  Ohio  Clr.  Ct  R.  70;  Van  Fleet  Coll.  At- 
tack  (1st  Ed.)  {  580. 

The  objection  that  because  the  mortgagee 
purchased  the  mortgaged  premises  under  the 
decree,  and  afterwards  sold  the  same  for 
enough  to  satisfy  tbe  decree  In  full,  with  in- 
terest and  costs,  is  a  reason  suffldoit  under 
equltaUe  considerations,  why  revivor  should 
not  be  had.  Is  not  well  taken.  He  might  so 
purchase  under  the  law,  and  when  the  sale 
was  confirmed,  and  the  deed  delivered,  the 
property  became  his.  as  any  other,  to  do 
with  as  he  desired,  and  whether  afterwards 
sold  for  more  or  less  than  nnder  the  decree 
cannot  affect  the  rights  of  the  parties  la 
that  proceeding.  The  Judgment  must  be  af 
firmed. 
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PRESIDENT,  BTC.,  OP  INSURANCE 

CO.  OF  NORTH  AMERICA  y. 

ACKEKMAN  et  al. 

(Snpreme  Court  of  Nebraska.     Feb.  20,  1901.) 

FORBCLOSURB  SALE)— APPRAISEMENT— FRAOD. 

1.  An  appraiaRment  of  pi-operty  made  for  the 
purposes  of  a  judicial  sale  cannot  be  success- 
rnlly  attacked  after  the  sale  except  on  the 
ground  of  fraud. 

2.  It  is  not  error  to  refuse  to  vacate  a  )a- 
dicial  sale  on  the  ground  that  the  appraise- 
ment was  fraudulent,  if  the  objeetious  to  the 
confirmation  contain  no  allocation  of  fraud  or 
other  improper  conduct  on  the  part  of  the  ap- 
praisers. 

(Sjllabus  by  the  Court) 

Appeal  fiom  district  conrt,  Douglas  comi- 
ty;   Keysor,  Judge. 

Action  by  the  president  and  directors  of 
the  Insurance  Coinpany  of  North  America 
against  Gustave  A.  Ackennan,  Impleaded 
with  others.  Judgment  for  plalntlffa,  and 
L>ncy  J.  Boys  and  others  appeal.    Affirmed. 

Oeo.  O.  Calder,  for  appelant  Oregoiy. 
Day  ft  Day,  for  appellees. 

PER  OURIAM.  The  order  under  review 
confirms  a  sale  of  real  estate  made  in  ex- 
ecution of  a  decree  of  foreclosure.  The  mo- 
tl<xi  for  ccmflrmation  was  resisted  by  appel- 
lant on  two  grounds:  (1)  That  the  register 
of  deeds  Included  in  his  certificate  to  the 
special  master  commissioner  the  mortgage 
which  was  the  basis  of  the  decree,  and  (2) 
that  the  appraisers'  valuation  of  the  proper- 
ty was  too  low.  There  was  no  attack  on  the 
appraisement  prior  to  the  sale,  and  after  the 
sale  It  could  be  questioned  only  for  fraud. 
Kdclnnd  t.  Willis,  44  Neb.  129,  €2  N.  W.  493: 
Investment  Co.  v.  Asplnwall,  45  Neb.  601.  63 
N.  W.  827;  Jarrett  ▼.  Hoover,  54  Neb.  6S, 
74  N.  W.  428;  Ballon  v.  Sherwood.  -08  Neb. 
20,  78  N.  W.  883.  The  evidence  of  frand  Is 
not  by  any  means,  convincing;  but.  If  It 
were  conclusive,  It  would  not  impose  upon 
the  court  the  duty  of  setting  the  sale  aside, 
since  there  was  no  allegation  of  a  fraudu- 
lent appraisement  Brown  v.  Flta^atrlck,  R6 
Neb.  61,  76  N.  W.  456;  Nelson  t.  Ailing,  58 
Neb.  606,  79  N.  W.  162.  The  order  of  con- 
firmation is  affirmed. 


DRTDEN  et  al.  v.  PARROTTB  et  al. 

(Supreme  Court  of  Nebraska.     Feb.  20,  1901.) 

JUDOMBNT— COLLATERAL    ATTACKr-JTTRISDIC- 
TION— TEST. 

1.  A  judicial  order  or  judgment  cannot  be 
attacked  in  a  collateral  proceeding  unless  af- 
fected by  some  jurisdictional  infirmity. 

2.  The  sufficiency  of  the  petition  is  not  a  test 
of  jurisdiction.  Although  it  may  be  defective 
in  substance,  it  will  support  a  judgment  if  the 
court  has  authority  to  grant  the  relief  demand- 
ed, and  the  facts  upon  which  the  demand  is 
based  are  iDtelligibly  set  forth. 

3.  The  correctness  of  a  decree  sivlnc  a  party 
a  lien  on  property  cannot  be  inquired  Into  on  a 
motion  to  vacate  a  sale  made  in  conformity 
with  snch  decree. 

(Syllabus  by  the  Oonrt) 


Appeal  from  district  court,  Buffalo  county; 
Sullivan,  Judge. 

Suit  by  John  N.  Dryden  and  oth»^  against 
Marcus  li.  Parrotte  and  oth«s.  Judgment  foe 
plaintiffs,  and  defendants  appeaL    Affixmed. 

Hamer  &  Hamer,  for  appellants.  John  N. 
Dryden  and  Lewis  P.  Main,  for  appellees. 

SULLIVAN,  J.  This  Is  an  appeal  from  an 
order  confirming  a  Judicial  sale  of  real  estate 
altuate  In  Buffalo  county.  Appellants  con- 
tend that  confirmation  should  have  been  re- 
fused because  the  sale  was  made  in  execu- 
tion of  a  void  Judgment  The  facta  are  undis- 
puted, and  the  rule  of  law  applicable  to  the 
facts  is  well  understood.  The  action  was 
commenced  by  Dryden  and  Main,  who  filed 
In  the  district  court  a  petition  in  which  they 
alleged  that  on  April  12,  1888,  John  Johnson 
recovered  a  Judgment  in  this  court  against 
Marcus  L.  Parrotte  and  Lewis  W.  Parrotte, 
amounting  to  about  $1,200;  that  Johnson  aft- 
erwards brought  a  creditors'  bill  against  the 
Parrottes  and  others,  and  on  June  2S,  1884, 
obtained  a  decree  establishing  his  Judgment 
as  a  first  lien  iQton  the  land  now  in  question; 
that  this  decree  was  brought  here  (or  review 
on  December  29,  1894,  but  was  not  super 
seded  until  January,  1896;  that  on  Septem- 
ber 16,  1894,  Dryden  and  Main  succeeded  to 
the  rights  of  Johnson  as  good-faith  purchas- 
ers of  his  interest  In  the  litigation.  The  peti- 
tion then  states  that  the  decree  of  June  29, 
1804,  In  favor  of  Johnson,  was  reversed  by 
this  court,  and  continues  as  follows:  "That 
the  reversal  of  said  Judgment  in  no  wise  af- 
fected the  rights  of  these  plaintiffs  acquired 
when  said  judgment  was  in  full  force  and 
effect  but  plaintiffs  allege  that  such  reversal 
would  constitute  a  cloud  upon  the  title  of  any 
one  purchasing  said  land  hereinbefore  de- 
scribed when  sold  upon  said  Judgment"  The 
plaintilfB  prayed  that  the  Judgment  rendered 
in  this  court  in  favor  of  Johnson  and  against 
the  Parrottes  be  adjudged  to»  be  a  first  lien 
upon  the  land  described  in  the  petition,  and 
that  they  have  such  other  relief  as  might  be 
proper.  The  defendants  were  duly  served 
with  summons.  They  appeared  In  the  action. 
Issues  were  Joined.  A  trial  was  had,  and 
the  court,  having  found  in  favor  of  the  plain- 
tiffs, rendered  a  Judgment  giving  them  the 
relief  for  which  they  prayed.  Upon  this  Judg- 
ment no  direct  attack  has  ever  been  success- 
fully made,  and  it  cannot,  of  course,  be  assail- 
ed collaterally,  tmless  it  Is  affected  by  some 
jurisdictional  infirmity.  If  it  had  ai^eared  on 
the  face  of  the  petition  that  the  Judgment 
which  was  the  basis  of  the  plalntlfts*  action 
was  void,  and  had  been  so  adjudged  by  this 
court,  it  would  not  follow  that  the  decision 
o(t  the  district  conrt  enforcing  such  Judgment 
would  be  a  nullity.  Whether  the  tacts  stated 
in  the  petition  constituted  a  cause  of  action, 
and  entitled  the  plaintiffs  to  r^ef,  was  a 
Judicial  question  which  the  trial  court  had  au- 
thority to  consider  and  decide;   and  It  Is  a 
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tmiversal  principle— an  axiom  of  tlie  law— 
tbat,  where  a  court  has  Jurisdiction  of  both 
tbe  subject-matter  and  the  parties,  power  to 
decide  implies  authority  to  decide  either  way, 
—to  reach  either  a  right  or  a  wrong  conclu- 
alon,— and,  in  conformity  therewith,  to  pro- 
nounce a  Judgment  tiiat  will  be  conclusive 
upon  the  litigants  and  those  In  privity  with 
them,  unless  reversed,  vacated,  or  modified  in 
an  appellate  or  other  direct  proceeding  insti- 
tuted for  that  purpose.  The  sufiBciency  of 
the  petition  is  not  a  test  of  Jurisdiction.  Al- 
though it  may  l)e  defective  in  substance,  it 
will  support  a  Judgment  if  the  court  has 
authority  to  grant  the  relief  demanded,  and 
the  facts  upon  which  the  demand  is  based 
are  Intelligibly  set  forth.  Trumble  ▼.  Wil- 
Uamo,  18  Neb.  144,  24  N.  W.  716;  Taylor  v. 
Ooots.  32  Neb.  ao.  48  N.  W.  964;  Cycle  Co. 
T.  Thomas,  26  Or.  381,  38  Pac.  307;  Head  v. 
Daniels,  38  Kan.  1,  16  Pac  911;  Frankfurth 
▼.  Anderson,  61  Wis.  107,  20  N.  W.  66B;  In 
re  James'  Estate,  99  Cal.  374,  33  Pac.  1122; 
Van  Fleet  Col.  Attack,  §  61;  17  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1069.  But,  as  we  under- 
stand the  petition  in  this  case,  it  was  suffi- 
cient not  only  to  give  the  court  Jurisdiction, 
but  to  withstand  a  demurrer.  It  contained 
no  averment  that  the  original  Judgment  in 
favor  of  Johnson  had  been  authoritatively 
condemned.  The  allegation  that  the  decree 
in  the  creditors'  suit  had  been  reversed  car- 
ries no  such  implication.  The  decree  in  favor 
of  the  plaintiffs  certainly  rests  upon  an  ade- 
quate foundation,  and  is  exempt  from  collat- 
eral attack.  The  present  attack  is  coIlateraL 
It  does  not  assail  the  proceedings  under  the 
decree,  but  the  decree  itself.  Its  object  is 
to  obtain  a  rehearing  upon  a  point  adjudi- 
cated at  tbe  trial.  The  conclusiveness  of  the 
decision  giving  plaintiffs  a  lien  upon  the  prop- 
erty could  not  be  Inquired  into  on  a  motion 
to  vacate  the  sale.  Bank  v.  Scofleld,  9  Neb. 
499,  4  N.  W.  71;  Stratton  t.  Reisdorph,  35 
Neb.  814,  53  N.  W.  136;  Beatrice  Paper  Co. 
V.  Beloit  Iron  Works,  46  Neb.  900,  65  N.  W. 
1069;  Lumber  Co.  v.  Van  Ness,  54  Neb.  185, 
74  N.  W.  587;  Hoover  v.  Hale,  56  Neb.  67, 
76  N.  W.  467.  The  ordor  of  confirmation  is 
affirmed.    Affirmed. 


KBBLBT  INSTITUTE  OF  VIRGINIA  et  al. 

T.  WADE. 
(Supreme  Court  of  Nebraska.    Feb.  20,  1901.) 

DIRECTINO  VERDICT-HEARSAY  HVIDBNCB. 

1.  When  there  is  no  disputed  question  of 
fact  in  a  case,  it  is  proper  for  the  trial  court 
to  direct  the  verdict  that  Bliall  be  returned. 

2.  Hearsay  evidence  is  Inadmissible  on  the 
trial  of  a  canse. 

(SjIIabus  by  the  Court.) 

Error  to  district  court,  Washington  coun- 
ty; Slabaugh,  Judge. 

Action  by  James  T.  Wade  against  the 
Keeley  Institute  of  Virginia  and  others. 
Judgement  for  plaintiff.  Defendants  bring 
error.    Affirmed. 


F.  S.  Howell  and  Jesse  T.  Davis,  for  plain- 
tiffs in  error.  Frick  &  Dolezal,  W.  S.  CooIl, 
and  Walton  &  Mummert,  for  defendant  In 
error. 

NORVAL,  C.  J.  The  plaintiff  below. 
James  T.  Wade,  and  tbe  Keeley  Institute  of 
Virginia,  a  corporation,  entered  into  a  writ- 
ten contract  of  date  September  1,  1883»  one 
clause  of  which  reads  as  follows:  "The 
said  J.  T.  Wade,  for  and  in  consideration  of 
thirty-six  hundred  dollars  per  year,  payable 
in  equal  monthly  payments,  agrees  to  take 
full  charge  of  tlie  medical  and  business  de- 
partments of  the  said  Keeley  Institute  of 
Virginia;  to  employ  at  his  own  expense  at 
least  one  assistant  manager  and  one  Janitor 
for  duty  at  the  institute."  At  or  about  the 
date  of  said  contract  said  Wade  entered  up- 
on the  discharge  of  bis  duties,  and  so  con- 
tinued until  some  time  In  the  fall  of  1886, 
when  the  relations  existing  between  the  par^ 
ties  created  by  said  contract  ceased;  and 
said  Wade  sued  said  corporation  in  tbe  dis- 
trict court  of  Washington  county,  alleging 
that  there  was  due  him  on  account  of  serv- 
ices rendered  under  said  contract  an  unpaid 
balance  of  $728,  for  which  sum  he  prayed 
Judgment.  To  this  petition  defendant  an- 
swered, alleging  as  defenses,  among  otber 
things,  that  said  Wade  had  failed  to  keep 
his  contract,  in  this:  that  he  had  not  em- 
ployed an  assistant  manager  at  such  Insti- 
tute; further,  that,  by  reason  of  the  incom- 
petency and  immoral  and  drunken  habits  of 
plaintiff,  the  business  which  he  was  em- 
ployed to  manage  had  been  injured,— all  to 
the  damage  of  defendant  in  the  sum  of  fl,- 
000.  To  this  a  reply  denying  said  allega- 
tions was  filed  by  plaintiff.  On  the  trial, 
after  all  the  evidence  was  admitted,  the 
plaintiff  moved  the  court  to  instruct  the  Jury 
to  return  a  verdict  In  his  favor,  which  mo- 
tion was  sustained,  and  the  court  according- 
ly directed  the  jury  to  return  a  verdict  for 
plaintiff  for  the  sum  of  $735.94,  which  ver- 
dict was  accordingly  rendered;  and  for  the 
Judgment  entered  thereon  tbe  defendant 
brings  the  proceeding  here  on  error,  its  as- 
signments of  error  being:  (1)  The  court 
erred  In  giving  to  the  Jury  the  Instruction 
directing  the  jury  to  return  the  verdict  for 
tbe  plaintiff  below;  (2)  in  not  submitting  the 
question  of  performance  of  said  contract; 
(3)  in  not  submitting  the  question  whether 
said  contract  had  been  substantially  com- 
piled with;  (4)  in  overruling  the  motion  of 
defendant  for  a  new  trial. 

The  assignments  of  error  present  one 
question,  which  is,  was  there  any  evidence 
tending  to  show  that  plaintiff  had  not  com- 
plied with  his  contract?  A  careful  exami- 
nation of  a  very  long  record  leads  the  court 
irresistibly  to  the  conclusion  that  there  was 
absolutely  no  evidence  which  disclosed  that 
plaintiff  had  not  fully  complied  with  all  tbe 
terms  of  the  contract  on  his  part  to  be  per- 
formed.   His  evidence  and  that  of  his  wit- 
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nesses  Is  to  the  effect  tbat  he  discharged 
his  duties,  not  only  personally,  but  by  em- 
ploying an  assistant  manager  and  Janitor, 
doivn  to  some  time  In  the  year  1895,  when 
by  mutual  agreement  of  the  parties  an  as- 
sistant manager  was  dispensed  with,  and  an 
Itinerant  lecturer  was  employed  In  his  place, 
a.t  a  fixed  salary,  which  was  deducted  from 
tbat  of  plaintiff.  While  there  was  an  at- 
tempt to  <ft>ntradlct  the  evidence  of  plaintiff 
relative  to  the  employment  of  an  assistant 
manager,  an  examination  of  the  evidence 
discloses  the  fact  that  the  witnesses  either 
did  not  know  the  facts  about  which  they 
testified,  or  attempted  to  hide  the  facts  by 
saying  tbat  they  had  never  heard  any  of  the 
persons  employed  by  the  plaintiff  called  "as- 
sistant manager,"  and  did  not  know  that  he 
performed  such  duties.  Without  a  single 
exception,  all  the  evidence  of  defendant  on 
tbis  question  is  so  utterly  weak  as  to  en- 
title it  to  no  weight. 

There  is  an  argument  to  the  effect  that,  if 
persons  were  employed  from  time  to  time 
to  act  In  the  capacity  of  assistant  manager, 
such  persons  were  shown  by  the  evidence 
not  to  be  fitted  for  that  position,  and  that 
question  should  have  been  submitted  to  the 
Jury.  We  do  not  think  so.  There  is  noth- 
ing to  show  that  any  of  these  persons  failed 
to  do  anytlilng  that  was  required  of  them  by 
tbe  manager,  or  that  they  were  not  capable 
of  doing  anything  that  be  required  of  them, 
or  that  by  reason  of  any  failure  or  Inability 
to  perform  anything  of  that  nature  the  de- 
fendant was  damaged  in  the  slightest;  and 
there  was,  therefore,  nothing  to  submit  to 
the  Jury  on  tbat  question. 

It  is  also  argued  that  tikis  is  an  entire 
contract,  and  that  there  is  evidence  that 
part  of  it  was  unperformed  by  plaintiff,  In 
bis  failure  to  employ  an  assistant  manager, 
and  that,  having  failed  to  perform  part 
thereof,  he  cannot  recover  on  the  contract 
Hale  v.  Sheehan.  36  Neb.  443,  54  N.  W.  682, 
is  cited  as  authority.  It  is  useless  to  in- 
quire Into  tbe  question  whether  this  was  an 
entire  contract  or  not.  There  was  absolute 
proof  of  a  complete  and  substantial  per- 
formance of  its  terms  on  the  part  of  plain- 
tiff, and  no  evidence  to  the  contrary;  and, 
that  being  the  case,  It  is  unimportant  wheth- 
er it  was  an  entire  contract  or  not 

It  is  further  contended  that  there  was  evi- 
dence going  to  prove  that  the  allegations  of 
damages  had  been  sustained,  and  tbat  these 
should  have  been  submitted  to  the  Jury,  but 
we  think  not.  The  evidence  on  that  ques- 
tion was  merely  to  prove  the  plaintiff's  per- 
sonal habits,  and  also  to  the  effect  that  he 
occasionally  absented  himself  from  tbe  In- 
stitute for  several  hours  at  a  time,  leaving 
no  one  to  attend  to  the  patients,  and  to  fur- 
ther prove  that  the  attendance  of  patients 
gradually  diminished  in  number;  and  It  Is 
argued  that  this  evidence  tended  to  prove 
tbat  these  acts  and  omissions  on  the  part  of 
plaintiff  tended  to  damage  defendant  and  its 
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business.  There  is  no  evidence,  except  bear- 
say,  that  any  one  failed  to  attend  the  insti- 
tute because  of  plaintiff's  conduct,  which 
evidence  was,  of  course,  inadmissible;  nor 
can  it  be  inferred  that  his  conduct,  if  proven, 
was  the  cause  of  the  business  'falling  off, 
unless  other  evidence  more  nearly  connect- 
ing the  two  as  cause  and  effect  was  Intro- 
duced. It  is  contended,  also,  that  the  mere 
fact  that  the  business  fell  off  was  of  Itself 
proof  from  which  damage  could  be  Inferred, 
but  we  do  not  think  so.  Furnace  Co.  v. 
Glasscock  (Ala.)  2  South.  815. 

We  think  there  was  nothing  under  any  of 
the  Issues  to  submit  to  the  Jury,  and  for  that 
reason  the  action  of  the  court  In  instructing 
the  jury  to  render  a  verdict  for  the  amount 
prayed  was  proper,  under  numerous  deci- 
sions of  the  court  liamilton  v.  Boss,  23 
Neb.  630,  37  N.  W.  467;  Kallroad  Ck).  v. 
Wendt  12  Neb.  76,  10  N.  W.  456;  Lent  v. 
RaUroad  Co.,  11  Neb.  201,  8  N.  W.  431; 
Burns  v.  City  of  Fairmont  28  Neb.  866,  45 
N.  W.  175.  The  Judgment  of  the  lower 
court  is  therefore  affirmed. 


HOWELL  V.  STATE. 
(Supreme  Court  of  Nebraska.     Feb.  20,  1901.) 

CRIMINAL    LAW— INSTRUCTIONS— CREDIBILITY 
OF  WITNSSBISS. 

1.  An  instruction  In  a  criminal  prosecution, 
which  casta  the  burden  on  the  defendant  to 
prove  the  defense  interposed  by  a  preponder- 
ance of  tbe  evidence,  or  beyond  a  reasonaUa 
doubt,  is  erroneous. 

2.  The  giving  of  an  instruction  incorrectly 
stating  the  law  is  not  cured  by  another  instruc- 
tion on  the  same  subject  which  is  correct,  the 
inconsistent  instructions  being  confusing,  and 
leaving  the  jury  in  doubt  as  to  which  Is  cor- 
rect, and  it  being  impossible  to  l^now  which  in 
fact  was  accepted  by  them  in  their  considera- 
tion and  application  of  the  evidence  in  the 
case. 

.  3.  An  instrnction  regarding  the  testimony  of 
witnesses,  which  invades  the  province  of  the 
jury,  and  deprives  them  of  the  right  to  judge 
of  the  weight  and  credibility  to  be  attached  to 
the  testimony  of  such  witnesses,  is  erroneous. 
(Syllabus  by  tbe  Court.) 

Error  to  district  court,  Nemaha  county; 
Stull,  Judge. 

George  M.  Howell  was  convicted  of  assault 
with  intent  to  wound,  and  brings  error.  Re- 
versed. 

Geo.  W.  Cornell,  for  plaintiff  In  error.  The 
Attorney  General,  for  the  State. 

HOLCOMB,  J.  In  the  present  case  the  de- 
fendant plaintiff  in  error,  was  informed 
against  under  two  counts,— the  first  for  shoot- 
ing «lth  intent  to  kill,  and  the  second  with 
intent  to  wound,— and  upon  trial  was  con- 
victed of  the  offense  charged  in  the  second 
count  of  the  information,  and  sentenced  to 
imprisonment  in  tbe  penitentiary  for  a  pe- 
riod of  one  year.  As  presented,  the  assign- 
ments of  error,  upon  which  reversal  of  tbe 
Judgment  of  the  trial  court  is  sought,  are 
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based  upon  k  tniiBcrlpt  of  tbe  record,  tmac- 
companled  by  a  bill  of  exceptions  containing 
the  evidence  In  the  case.  From  the  record 
before  ua  It  appears  that  the  act  of  shoot- 
ing, which  Is  made  the  basis  <^  the  cbarge, 
iras  defended  on  the  theory  that  at  the  time 
of  the  occurrence  the  defendant  was  intoxi- 
cated to  such  a  degree  as  to  prevent  him  from 
forming  the  criminal  Intent  necessary  to  con- 
stitute the  offense  charged.  Upon  this  phase 
of  the  case  the  court  gave  several  instruc- 
tions, which  were  excepted  to,  and  are  now 
urged  as  error,  calling  tor  a  reversal  of  the 
judgment  A  consideration  of  the  instruc- 
tlons  given  and  excepted  to  leads  us  to  the 
conclusion  that  errors  were  committed  for 
which  the  Judgment  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 
Instruction  No.  2f  given  on  the  court's 
own  motion,  Is  as  follows:  "If,  from  all  the 
evidence  in  this  cause,  you  are  satisfied  be- 
yond a  reasonable  doubt  that  the  defendant, 
at  the  time  and  place,  manner  and  form,  set 
forth  in  the  information,  assaulted  said  Lo- 
enzo  Hill,  and  shot  at  him,  as  set  forth  In 
the  Information,  then,  and  in  that  event,  the 
burden  will  rest  upon  the  defendant  to  sat- 
isfy you  by  evidence  that  he  was  so  under 
the  Influence  of  liquor  at  the  time  that  he 
was  mentally  unable  to  form  an  Intent  in 
his  mind  to  either  kill,  murder,  or  wound  said 
Lorenzo  HiU.  You  are  to  determine  this 
matter  from  all  tbe  evidence  in  tbe  caae. 
Drunkenness  in  Itself  is  no  defense  nnless 
tbe  drunkenness  is  of  such  a  character  that 
it  dethrones  the  reason  or  understanding  to 
such  an  extent  that  he  is  unable  to  discrimi- 
nate between  right  and  wrong,  or  unable  to 
form  an  intent  In  his  mind  to  commit  a 
crime."  By  this  Instruction  the  jury  were 
told  that,  in  case  they  found  beyond  a  rea- 
sonable doubt  that  the  assault  was  commit- 
ted as  charged  in  tbe  Information,*  it  was 
Incumbent  on  the  defen^nt  to  satisfy  them 
by  tbe  evidence  that  h?  was  so  under  the  in- 
fluence of  liquor  at  the  time  that  he  was 
mentally  unable  to  form  an  intent  In  bis 
mind  either  to  kill  or  to  wound  the  person 
qpoh  whom  the  assault  was  alleged  to  have 
been  committed.  It  cast  the  burden  upon  the 
defendant  to  satisfy  them  of  this  fact  by  s 
preponderance  of  the  evidence,  or  beyond  a 
reasonable  doubt.  This  Is  contrary  to  the 
rule  as  frequently  announced  in  this  court, 
and  Is  prejudicial  to  the  rights  of  the  defend- 
ant. A  correct  instruction  at  the  request  of 
the  state  was  given  substantially  as  in  tbe 
case  of  Ford  v.  State,  46  Neb.  390,  64  N.  W. 
1082,  which,  though  not  unreservedly  ap- 
proved by  this  court,  was  held  to  be  not  prej- 
udicially erroneous.  But  as  has  been  fre- 
quently said,  the  giving  of  an  Instruction  in- 
correctly stating  the  law  is  not  cured  by  an- 
other instruction  on  the  same  subject  which 
Is  correct,  for  the  reason  that  such  instmc- 
tions  are  confusing  to  the  Jury,  and  leave 
tbem  in  doubt  and  uncertainty  as  to  which 
of  t&e  conflicting  instructions  Is  right  and 


should  be  followed.  It  Is  Impossible  to  know 
which  of  the  Inconsistent  tastructlons  is.  In 
fact,  accepted  by  them  in  their  consideration 
and  application  of  the  evidence  In  tbe  case. 
Barr  v.  State,  46  Neb.  458,  6S  N.  W.  856; 
Bergeron  v.  State,  53  Neb.  f62,  74  N.  W.  253; 
Metz  V.  State,  46  Neb.  547,  65  N.  W.  190; 
Sweenie  v.  State,  68  Neb.  260,  80  N.  W.  816. 
Had  the  jury  been  advised  in  the  Instruction 
quoted  that  the  evidence  as  to  intoxication 
must  be  sufficient  to  show  a  want  of  mental 
cajpacity  by  reason  of  Intoxication  to  form 
tbe  Intent  to  commit  the  act  of  which  he  is 
charged,  or  to  raise  a  reasonable  dpubt  as  to 
such  intent,  the  Instruction  would,  perhaps, 
not  be  open  to  the  objection  which  is  now 
xvegeA  against  It  It  Will,  however,  as  stated, 
admit  of  no  other  construction  than  that  tbe 
burden  was  on  the  defendant  to  prove  the 
fact  constituting  the  defense  interposed  by 
a  preponderance  of  the  evidence,  or  beyond  a 
reasonable  doubt.  It  devolved  upon  him  by 
the  instruction  to  establish  his  defense  by  at 
least  the  greater  weight  of  the  evidence. 
This,  under  tbe  uniform  holdings  of  this 
court,  is  an  Incorrect  statement  of  the  rule, 
and  casts  a  burden  upon  the  defendant  which 
be  Is  not,  onder  the  law,  required  to  assume. 
The  state  Is  required  to  prove  every  mate- 
rial allegation  beyond  a  reasonable  doubt, 
and  if,  upon  a  consideration  ot  all  the  evi- 
dence, the  jury  entertain  a  reasonable  doubt 
as  to  any  material  fact  essential  to  constitute 
the  crime  charged,  it  is  their  duty  to  acquit 
Under  no  possible  theory  of  the  case,  or  of 
any  evidence  to  be  considered  by  the  Jury,  is 
the  instruction  warranted,  and  tor  that  rea- 
son the  giving  of  it  is  prejudicial  error. 

Another  instruction  was  given,  applying  the 
rule  of  law  In  whlqh  Is  included  the  maxim, 
"Falsus  in  uno  falsus  in  omnibus,"  and  which 
correctly  stated  the  rule  as  sanctioned  by  tbe 
prior  utterances  of  this  court  After  stating 
the  rule,  the  jury  were  told  that,  "This  in- 
struction should  be  kept  in  your  minds  In  con- 
sidering the  evidence  of  each  and  every  wit- 
ness that  has  testified  in  the  case;"  and,  after 
reciting  the  different  instances  in  which  the 
rule  should  be  applied,  it  is,  among  other 
things,  said:  "Or,  for  Instance,  if  a  witness 
is  placed  upon  the  stand,  and  he  Is  asked  if 
he  is  acquainted  with  the  general  reputation 
In  the  community  in  which  a  person  lives  as 
to  the  general  reputation  of  the  person  as  to 
being  a  good,  peaceable,  law-abiding  cItlEen. 
and  the  witness  answers  the  question  In  tbe 
affirmative,  and  at  the  same  time  if  you  find 
that  tbe  witness  knows  that  the  statement  Is 
not  true,  or,  for  instance.  If  he  knows  tbe 
person  Inquired  of  has  the  reputation  of  be- 
ing a  drunkard,  or  frequently  becoming  drunk 
or  intoxicated,— then  you  should  apply  to  any 
such  witness.  If  be  so  testifles,  inBtractlon 
five."  And  at  the  close  of  the  instruction, 
<3y  our  statute  drunkenness  is  made  an  of- 
fense, and  no  such  man  who  is  a  common 
drunkard  Is  a  good,  law-abiding  dtlsen." 
The  effect  of  the  instruction  In  Its  entirety 
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mm  to  direct  the  attention  of  tbe  Jory  to 
witnesses  who  had  testified  to  the  reputa- 
tion of  the  accused  as  being  a  peaceable  and 
law-abldlns  citizen,  and  advised  them .  that, 
U  a  iritneaa  testified  that  his  reputation  was 
good,  when  intact  he  had  the  reputation  of 
belnc  a  drunkard,  or  becoming  frequently  in- 
toxicated, the  rule  should  be  applied  to  the 
testimony  of  such  witness,  and  his  testimony 
disregarded,  unless  corroborated  by  other 
credible  testimony.  It  was  disparaging  In  Its 
character,  and  suggested  to  the  jury  that  in 
the  mind  of  the  trial  court  a  witness  wbo 
bad  so  testified  was  unworthy  at  belief.  It 
Invaded  the  province  of  the  jury,  and  de- 
prived them  of  the  right  to  Judge  of  the  cred- 
ibility and  weight  to  be  given  to  the  evidence 
of  the  several  witnesses  who  had  testified  In 
the  case.  The  object  of  such  testimony  was, 
doubtless,  to  show  that  the  r^ntatlon  of  the 
accused  was  that  of  a  peaceably  disposed 
citlaen,  while  the  instrnction  made  the  ques- 
tion of  reputation  as  to  sobriety  the  test  by 
which  his  character  was  to  be  determined. 
This  was  a  false  Issue,  and  calculated  to  mis- 
lead the  jury.  While  intoxication  doubtless 
affects  one's  reputation  aa  to  being  a  law- 
abiding  dtizen,  yet  even  if  a  witness  were 
mlstalien  regarding  the  question  of  reputa- 
tion, his  testimony  could  not,  for  that  rea- 
son, be  entirely  discredited  by  the  court. 
The  testimony  of  such  witness  was.  entitled 
to  consideration,  unless  It  be  found  to  have 
been  willfully  false;  and  In  that  event,  it 
was  for -the  Jury  to  say  what  weight  ■botdd 
be  attached  to  It,  or  whether  any,  unless  cor- 
roborated  by  other  ccedllde  testimony. 

Other  errors  are  assigned,  which,  without 
thorough  examination,  appear  to  us  to  be 
without  merit  Those  already  discussed 
making  It  necessary  to  have  a  retrial,  the 
others  will  not  be  further  considered.  The 
Judgment  most  be  reversed,  and  a  new  trial 
directed.    Reversed  and  remanded. 


GARNBAU  V.  KENDALL. 
(Snpnme  Ciourt  of  Nebraska.     Feb.  20,  1901.) 

APPBAL— RBIIAND—I4AW     OF     THB     CASES— AS- 

8t;hption  of  MORTOAaB— consideration— 

UOaTQAOa  FORBCLOSURB— ABATEMKNT  OF 
ACTION. 

1.  Where  It  has  been  held  on  error  proceed-, 
ings  in  this  court  that  a  petition  states  a  good 
cause  of  action,  evidence  sustaloiag  the  allega- 
tions of  sncb  petition  is  sufficient  to  support  a 
verdict  and  judgment  in  favor  of  the  plaintiSs 
in  the  action. 

2.  Where,  In  a  conveyance  of  real  estate,  the 
grantee  accepting  the  game  covenants  to  pay 
an  incumbrance  on  the  land  conveyed  in  the 
following  words  contained  in  the  deed:  "Sub- 
ject to  incumbrances  amounting  to  $14,000.00, 
which  the  said  Joseph  Garnean,  Junior  (the 
grantee),  hereby  assumes  and  agrees  to  pay, 
and  the  interest  on  the  same  from  Deceml>er 
11,  1800,"— held,  that  such  an  agreement  is 
founded  en  a  valid  consideration,  landing  on 
the  grantee,  and  will  support  an  action  for 
the  recovery  of  the  debt  thereby  assumed. 

8.  During  the  pendency  of  the  action  at  law 
tor  the  recovery  of  a  deljt  secured  by  mortgage 


the  plaintiff  began  aa  a«tioa  in  equity  in  the 
federal  court  to  enforce  his  ilea  as  against  the 
mortgaged  property,  obtaining  at  the  same 
time  in  the  federal  court  leave  or  authority  nn 
der  the  provisions  of  sectioa  848  of  tlie  Code, 
aa  existing  prior  to  its  amendment  in  1807, 
to  prosecute  nis  action  at  law.  Beld,  that  the 
pendency  of  the  equity  action  did  not  work  an 
abatement  of  the  suit  at  law. 

4.  The  enforcement  of  the  provisions  of  the 
section  of  the  statnte  referred  to  belongs  to  a 
court  of  equity,  and  they  are  not  Intended  to 
change  or  affect  the  jurisdiction  and  practice 
in  a  conrt  at  law. 

(iSyllabus  by  the  Court) 

Error  to  district  court  Douglas  county; 
Blabaugh,  Judge. 

Action  by  Burney  J.  Kendall  against  Jo- 
seph Gameau.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

Joel  W.  West  for  plaintiff  in  ernx.  Al- 
bert Swartzlander  and  D.  C.  Bedlck,  for  de- 
fendant in  error. 


HOLCOMB,  J.  An  action  at  law  was  in- 
stituted to  recover  from  a  grantee  of  real  es- 
tate on  a  covenant  in  the  deed  of  conveyance 
as  follows:  "Subject  to  incumbrances  amount- 
ing to  $14,000.00,  which  the  said  Joseph  Gar- 
neau.  Junior  (the  grantee),  hereby  assumes 
and  agrees  to  pay,  and  the  Interest  on  the 
same  from  December  11th,  1880."  A  genersl 
demurrer  to  the  petition  was  interposed,  and 
by  the  trial  conrt  sustained.  From  such  rul- 
ing error  proceedings  were  prose<;uted  in  this 
court  resulting  in  the  reversal  of  the  rnling 
of  the  trial  court  on  the  demurrer.  Kendall 
V.  Gameau,  65  Neb.  403,  75  N.  W.  862.  Up- 
on the  case  being  remanded,  an  answer  was 
filed  to  the  petition,  and  after  reply  a  trial 
was  bad,  the  evidence  of  the  plaintiff  as  to 
the  defendant's  liability  resting  on  the  deed 
of  conveyance  accepted  by  him  as  grantee 
with  proof  of  the  amount  due  on  the  Indebt- 
edness assumed  by  the  terms  of  the  deed. 
The  defendant  Introduced  no  evidence,  and 
on  a  peremptory  Instruction  the  Jury  return- 
ed a  verdict  for  the  plaintiff. 

It  Is  argued  that  the  evidence  is  Inanffi- 
dent  to  support  the  verdict  and  Judgment 
counsel  contends  that  the  language  In  the 
deed  heretofwe  quoted,  which.  In  connection 
with  the  deed  in  its  entirety,  constituted  the 
evidence  by  which  the  d'efendant  was  sought 
to  be  charged,  fails  to  show  a  valid  consid- 
eration for  the  liability  assumed  by  the  gran- 
tee. It  was  determined  in  the  former  aplix- 
Ion  that  the  petition  pleading  the  liability  of 
the  defendant  on  the  covenant  in  the  deed 
by  whidi  he  assumed  and  agreed  to  pay  the 
mortgage  debt  stated  a  good  cause  of  action, 
and,  the  evidence  fully  supporting  this  alle- 
gation of  the  petition,  it  would  seem  the 
former  decision  is  decisive  of  the  question, 
and  should  be  held  to  be  the  law  of  the  case, 
and  we  are  inclined  to  so  regard  it  The  de- 
murrer was  general,  and  raised  all  questions 
going  to  the  sufficiency  of  the  petition. 
While  the  question  primarily  considered  and 
argued  was  witb  regard  to  its  relation  to  the 
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atatute  of  frauds  and  the  operation  of  that 
statute  on  the  agreements  of  the  parties,  yet 
In  the  disposition  of  the  case  was  iDvolved 
of  necessity  the  liability  of  the  grantee  under 
the  allegations  of  the  petition,  and  the  con- 
clusion reached  was,  in  effect,. an  adjudica- 
tion that  a  cause  of  action  was  stated.  Con- 
struing the  instrument  as  a  whole,  and  giv- 
ing to  the  language  used  its  ordinary  and 
natural  meaning,  and  thereby  glTing  expres- 
sion to  the  true  Intent  of  the  parties.  It 
should,  we  think,  be  held  that,  in  considera- 
tion of  the  conveyance  of  the  real  estate  de- 
scribed therein  to  the  grantee,  he  was  to  pay 
the  amount  expressed,  the  receipt  of  which 
was  aclcnowledged;  and  that  he  also  as- 
sumed and  agreed  to  pay  the  indebtedness 
spoken  of  In  the  covenant  quoted.  This  con- 
struction, if  proper,  shows  upon  what  con- 
-slderatlon  the  assumption  of  the  indebted- 
ness was  based,  and  having  been-  properly 
pleaded  and  proved,  answers  all  require- 
ments as  to  the  evidence  showing  a  valid 
consideration  and  being  sufficient  to  sup- 
port the  verdict  It  has  been  the  uniform 
holding  of  this  court  that  an  agreement 
founded  on  such  a  consideration  will  bind 
the  grantee  and  support  an  action  for  the  re- 
covery of  a  debt  thereby  assumed.  Cooper 
V.  Fobs,  15  Neb.  515, 19  N.  W.  50C;  RockweU 
V.  Savings  Bank.  31  Neb.  128.  47  N.  W.  641. 
In  Crawford  v.  Edwards.  33  Mich.  359,— a 
case  involving  the  same  question,— it  Is  said 
by  the  supreme  court  of  that  state,  "The  ac- 
ceptance of  such  a  deed  binds  the  grantee  aa 
effectually  as  though  the  deed  bad  been  inter 
partes,  and  had  been  executed  by  both  gran- 
tor and  grantee;"  citing  Trotter  v.  Hughes,  2 
N.  Y.  78.  The  assumption  clause  la  a  part  of 
the  contract  of  the  parties,  and  is  binding  on 
the  grantee  by  the  acceptance  of  the  deed  of 
«onveyance.  He  is  a  party  to  the  transac- 
tion, and  the  consideration  entering  into  and 
forming  a  basis  for  the  mutual  covenants 
and  obligations  of  the  parties  is  aufflcient 
support  for  the  covenant  of  the  grantee 
whereby  he  assumed  the  indebtedness  by 
which  the  property  transferred  was  incum- 
bered. During  the  pendency  of  the  present 
action  at  law,  the  plaintiff  filed  a  bill  of  fore- 
closure in  the  federal  court  to  enforce  the 
lien  on  real  estate  securing  the  same  debt 
for  the  recovery  of  which  the  action  at  law 
■was  being  prosecuted.  Leave  to  prosecute  the 
law  action  was  applied  for  and  obtained  at 
the  time  the  equity  proceedings  were  begun. 
The  equity  action  was  one  In  rem.  It  Is  now 
urged  that  by  reason  of  the  proceedings  tak- 
■ea  and  had  in  the  equity  case  the  action  at 
law  was  abated,  and  that  error  was  commit- 
ted in  not  sustaining  defendant's  plea  in 
abatement  for  the  reasons  mentioned.  Sec- 
tion 848  of  the  Code,  as  existing  before  the 
amendment  of  1897,  If  applicable  at  all,  was 
In  force  at  the  time  the  different  actions 
were  begun,  and  by  its  provisions  the  plain- 
tiff was  empowered  to  prosecute  an  action 
-tt  law  as  a  concurrent  remedy  with  an  ac- 


tion In  equity  for  the  foreclosure  of  a  mort- 
gage, when  authorized  by  the  court  in  tlie 
equity  action,  as  was  done  in  the  present  in- 
stance. The  enforcemeut  of  the  provisions 
of  the  statute  to  which  reference  has  been 
made,  and  on  which  the  defendant  relies, 
properly  belongs  to  the  equity  court,  and 
they  are  not  intended  to  change  or  affect  tlie 
Jm-isdictlon  and  practice  in  a  court  of  law. 
"There  is,"  says  Campt)eil,  J.,  In  JosUn  v. 
Mlllspaugh,  27  Mich.  517,  in  speaking  on  the 
same  subject  under  a  similar  statute,  "no 
such  thing  known  in  a  common-law  court  as 
a  plea  in  abatement  of  a  suit  in  equity;"  and, 
further,  "and  we  conceive  the  statute  was 
not  designed  to  Introduce  a  new  practice  in 
the  law  courts,  and  allow  a  plea  in  abate- 
ment as  to  only  one  class  of  equity  proceed- 
ings, when  it  does  not  authorize  it  in  any 
others.  The  provision  Is  found  in  the  stat- 
ute relating  to  foreclosures,  and  the  natural 
Inference  Is  that  it  was  merely  designed  to 
modify  the  old  equity  practice,  and  not  to 
change  the  practice  at  law."  Of  like  Import 
la  Goodrich  v.  White,  39  Mich.  489. 

Aside  from  these  considerations,  the  action 
at  law  was  properly  begun  and  pending  hi  a 
court  of  competent  jurisdiction.  The  equity 
action  was  begun  in  the  federal  court,  the  ju- 
risdiction of  which  is  foreign  to  that  of  the 
state  courts,  and  in  which  the  concurrent  rem- 
edies were  allowed.  The  proceeding  was  In 
rem,  and  sought  only  to  enforce  the  lien 
against  the  property  mortgaged.  The  equity 
action,  under  such  circumstances,  could  not 
be  made  available  under  a  plea  in  abatement  to 
defeat  the  law  action  hi  a  state  court.  The 
judgment  of  the  district  court  should  be  and 
la  affirmed. 


DODOE  COUNTY  et  al.  v.  AOOM  et  al. 
(Supreme  Court  of  Nebraska.    Feb.  20,  1901.) 

DRAINAGE)  DITCH— ESTABLISHMENT— IRREGU- 
LARITIES—EFFECT— PROCEDURE  —  PETITION 
—ASSESSMENTS— SURVBY-I/JCATION— VIEW- 
APPORTIONMENT  —  SPECIAL  BENEFITS- NE- 
CESSITY—CONSTITUTIONAL  LAW. 

1.  Where,  in  proceedings  under  thejprovi- 
slons  of  article  1,  c.  89,  Oomp.  St.  1899,  for 
the  establishment  of  a  drainage  ditch,  a  connty 
board  acquires  jnrisdiction  over  the  subject- 
matter  under  consideration,  any  mere  irregu- 
larity or  want  of  exact  compliance  with  all  of 
the  statutorv  provisions  will  be  deemed  insuffi- 
cientto  render  void  the  whole  proceedings  tak- 
en regarding  such  matters. 

2.  In  establishing  a  drainage  ditch,  and  levy- 
ing special  assessments  for  benefits  received, 
the  jurisdictional  steps  required  to  be  observed 
are— First,  a  petition  signed  by  one  or  more 
owners  of  land  to  be  affected  by  the  proposed 
ditch;  second,  a  proper  bond,  as  provided  by 
statute,  for  costs,  to  be  approved  by  the  clerk; 
third,  a  finding  by  the  board,  on  actual  view, 
that  the  proposed  improvement  is  necessary, 
and  will  be  conducive  to  the  health,  conven- 
ience, or  welfare  of  the  public;  fourth,  that  the 
proposed  ditch  is  the  best  rohte  for  the  con- 
templated improvement;  and,  fifth,  that  notice 
to  persons  on  whose  lands  the  cost  is  to  be 
apportioned,  and  the  owners  whose  lands  are 
to  be  talcen  or  damaged,  shall  have  been  given, 
as  provided  by  statute. 
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3.  The  Drorisions  of  Comp.  St  1809,  c.  S9, 
art  1,  {  28,  to  the  effect  that  assessmeBts  shall 
not  be  set  aside  in  consequence  of  any  error  or 
irregularity  committed  or  appearing  in  any  of 
the  proceedings,  must  be  given  the  force  and 
effect  fairly  justified  by  the  language  used  when 
applied  to  errors,  irregularities,  or  noncompli- 
ance with  thb  strict  letter  of  every  provision  of 
the  statute  not  going  to  the  question  of  juris- 
diction. 

4.  Where  an  engineer  is  appointed  by  the 
board,  after  it  has  found  the  route  designated 
to  be  the  best  the  improvement  necessary,  and 
conducive  to  the  public  health,  convenience, 
and  welfare,  who  goes  upon  the  line  of  the 
ditch  petitioned  for,  makes  a  final  survey,  sets 
Krade  stakes,  notes  intei-sections,  and  makes 
a  profile  and  plat,  fixes  the  dimensions  and 
slopes  of  the  banks,  etc.,  and  bis  report  is  con- 
6rmed  by  the  board,  the  action  taken  will  be 
deemed  to  be  that  of  the  board  and  in  com- 
pliance with  the  statute.  The  fact  that  the 
line  as  finally  established  varies  from  that  de- 
scribed in  the  petition,  but  for  a  less  distance 
than  is  allowed  by  the  petition  and  by  statute, 
does  not  affect  the  validity  of  such  proceedings. 

5.  A  petition  which  describes  with  certainty 
the  point  of  beginning  of  a  drainage  ditch,  and 
the  direction  in  which  the  same  is  to  run,  ^v- 
ing  the  sections  through  which  it  passes,  and 
the  place  where  terminating,  and  providing 
that  the  line  may  vary  from  a  straight  line  to 
avoid- improvements  and  take  advantage  of  the 
ground,  but  not  more  than  ICO  rods.  Is  a  suf- 
ficient compliance  with  the  provisions  of  the 
statute  to  give  the  board  jurisdiction  to  act  in 
respect  of  the  same. 

ff.  Where  the  record  shows  that  a  county 
board  adjourned  its  sitting  at  the  court  bouse, 
and  went  in  a  body  to  view  the  proposed  ditch, 
and  that  they  made  such  view,  and  afterwards 
resumed  their  sitting,  such  act  is  a  compliance 
with  the  statute,  and  the  view  made  will  be 
regarded  as  the  act  of  the  board,  and  not  of 
individuals. 

7.  Where  the  engineer  divided  the  proposed 
ditch  into  working  stations,  and  showed  in 
each  the  distance  and  number  of  cubic  feet  to 
be  removed,  together  with  the  cost  of  removal, 
at  the  estimate  upon  which  the  total  cost  is  ar- 
rived at  this,  with  the  report  of  the  assess- 
ment to  be  levied  on  each  parcel  or  tract  of 
land  for  special  benefits,  imparts  all  the  in- 
formation that  would  be  necessary  in  case  of 
an  apportionment  of  the  number  of  lineal  feet 
and  cubic  yards  to  each  lot  or  tract  of  land 
according  to  the  benefits  which  will  result  to 
each  from  the  improvement  and  is  a  sufficient 
compliance  with  the  provisions  of  the  statute 
in  that  respect. 

8.  An  irregularity  in  not  apportioning  and  re- 
porting the  number  of  lineal  feet  and  cubic 
yards  to  each  lot  or  tract  of  land  according  to 
benefits,  held  harmless  error,  since  the  parties 
complaining  made  no  effort  to  bid  on  the  work 
of  construction. 

9.  In  determining  special  benefits  accraing  to 
land  by  reason  of  the  construction  of  a  drain- 
age ditch,  it  is  proper  to  take  into  considera- 
tion whatever  will  come  to  the  land  from  the 
drain  to  make  it  more  valuable  for  tillage,  or 
more  desirable  as  a  place  of  residence,  or  more 
Taluable  in  the  general  market;  the  true  and 
final  test  being,  what  will  be  the  infiuence  of 
the  proposed  improvement  on  the  market  value 
of  the  property? 

10.  Evidence  examined,  and  htid  to  support 
the  finding  and  order  of  the  county  board  levy- 
ing special  assessments  for  benefits  received 
by  reason  of  the  constmction  of  a  drainage 
ditch. 

11.  Where  a  county  board  has  acquired  juris- 
diction to  act,  the  presumption  is  in  favor  of 
the  correctness  and  regularity  of  the  proceed- 
ings taken,  and  its  action  should  not  be  over- 
turned except  when  it  is  made  to  affirmatively 
appear  that  the  action  taken  is  erroneous. 


12.  The  findings  of  the  county  board  as  to 
the  necessity  of  a  proposed  drainage  ditch,  and 
that  the  public  health,  convenience,  or  welfare 
will  be  promoted  thereby,  cannot  thereafter  bo 
made  the  subject  of  a  controversy  as  to  wheth- 
er correct  and  well  founded  or  not  It  is  the 
exercise  of  a  delegated  power,  political  or  ad- 
ministrative in  character,  and  not  judicial,  con- 
ferred upon  the  county  board  by  the  sovereign 
authority  of  the  state,  acting  through  its  legis- 
lative branch  of  government. 

13.  The  provisions  of  section  6,  art.  9,  of  the 
constitution,  that  "the  legislature  may  vest 
the  corporate  authority  of  cities,  towns,  and 
villages  with  power  to  make  local  improve- 
ments by  special  assessments  or  by  special 
taxation  of  tne  property  benefited,"  do  not  pro- 
hibit the  legislature  from  conferring  the  power 
to  make  local  improvements  by  special  assess- 
ments or  taxation  of  property  benefited  upon 
counties.  Darst  y.  Griffin,  48  N.  W.  819,  81 
H4b.  668,  followed. 

'  14.  The  provisions  of  the  statute  under  con- 
sideration lield  not  to  be  violative  of  any  of  the 
provisions  of  sections  3,  13,  21,  and  24  of  arti- 
cle 1  of  the  oonstitntion. 
(Syllabus  by  the  Court) 

Error  to  district  court.  Dodge  county;  Grim- 
toon,  Judge. 

Action  by  Thomas  R.  Acorn  and  others 
against  the  county  of  Dodge  and  others. 
Judgment  for  plaintiffs.  Defendants  bring 
error.    Reversed. 

Grant  G.  Martin.  C.  G.  McMsb,  and 
Frank  Dolczal,  for  plaintiffs  in  error.  E.  F. 
Gray  and  Geo.  L.  Loomis,  for  defendants  In 
error. 

HOLCOMB,  J.  Under  the  provisions  of 
article  1,  c.  89,  Comp.  St  1899,  an  act  to 
provide  for  draining  marsh  or  swamp  lands, 
proceedings  were  instituted  before  the  coun- 
ty board  of  Dodge  county  for  the  purpose 
of  securing  the  establishment  and  construc- 
tion of  a  drainage  ditch  in  that  county.  Aft- 
er-the  presentation  of  a  petition  for  the  pur- 
pose mentioned,  action  was  taken  resulting 
in  the  establishment  and  construction  of  the 
ditch  prayed  for,  and  the  levying  of  special 
'assessments  upon  many  different  tracts  of 
land  adjacent  to  the  proposed  ditch  for  spe- 
cial benefits  received  by  reason  of  such  con- 
struction. From  the  order  finding  that  the 
various  properties  were  benefited  by  reason 
of  the  improvement,  and  levying  a  special 
tax  therefor,  98  different  owners  of  such  prop- 
erties, by  error  proceedings,  obtained  a  re- 
view of  the  action  of  the  county  board  in 
the  district  court  which,  upon  a  hearing,  re- 
sulted in  annulling,  reversing,  and  vacating 
the  order  of  the  county  board  leyylng  the 
special  assessment,  and  holding  such  pro- 
ceedings to  be  null  and  void. 

The  grounds  upon  which  the  trial  court 
reached  the  conclusion  announced  in  Its  Judg- 
ment are  not  made  clear  from  the  record, 
the  findings  being  only  of  a  general  char- 
acter, and  to  the  effect  "that  there  is  error 
In  said  proceedings  and  final  order  or  Judg- 
ment of  said  board,  and  in  said  subsequent 
proceedings  and  orders  of  said  board,  and 
that  said  proceedings  and  final  order  of  Judg- 
ment of  said  board  complained  of  in  said  pe- 
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tition  Im  error  are  erxxMiecMis  ajid  void,  and 
should  be  vacated."  And  thereupon  it  waa 
adjudged  "that  said  proceedings  •  *  • 
be,  and  hereby  are,  rereraed,  set  aside,  te- 
cated,  and  declared  and  adjudged  to  be  void, 
so  far  as  the  same  In  any  manner  affect  the 
plaintiffs  In  error  herein,  and  that  the  spe- 
cial tax  asoessed  and  levied  by  said  board  by 
Its  order  entered  on  Its  Journal  under  date  at 
November  8,  1889,  assessing  the  lands  of 
each  ot  the  plaintiffs  herein,  to  which  the  pe- 
tition in  error  relates,  for  the  cost  and  ex- 
pense of  the  location  and  constructing  of  the 
ditch  mentioned  In  said  petition  and  tran- 
scripts, Imown  as  the  'Central  Cut-Off  Dltcli,' 
and  the  entry  of  such  tax  upon  the  tax  lists 
of  said  county  In  pursuance  of  said  ordeis, 
be,  and  hereby  are,  vacated  and  set  aside,  and 
declared  and  adjudged  to  be  void."  From  the 
Judgment  of  reversal,  the  case  is,  upon  error, 
brought  to  this  court  for  its  consideratloD. 
Many  questions  are  presented  and  argued  by 
counsel  upon  both  sides,  directed  to  the  valid- 
ity and  regularity,  or  want  thereof,  of  the  pro- 
ceedings had  before  the  county  board,  relating 
to  the  Judgment  or  order  of  which  complaint 
is  made.  It  Is  perhaps  well  enough  that  we 
should  consider  the  different  questions  pre- 
sented, and  necessary  to  a  proper  disposition 
of  the  case,  in  what  appears  to  us  the  logical 
order  of  their  presentation,  rather  than  to 
follow-  the  briefs  of  counsel  upon  either  side. 

At  the  outset,  it  is  proper  to  apply  the  prin- 
ciple heretofore  adopted  by  this  court,  and 
which  obtains  quite  generally,  to  the  effect 
that  Jurisdiction  having  t>eea  once  acquired 
by  the  county  Iioard  In  regard  to  and  over 
the  matters  under  consideration,  any  mere 
irregxilarlty  or  want  of  exact  compliance  with 
all  of  the  statutory  provisions  will  be  deemed 
insnffldent  to  render  void  the  whole  procecfd- 
ings  lt>y  or  under  wliich  the  special  taxes  ob- 
jected to  were  levied.  Danrt  v.  Griffin,  31 
Neb.  668,  48  N.  W.  819. 

The  Jurisdictional  steps  required  to  be  ob- 
served nnder  different  decisions  of  this  conrt 
are  declared  to  be— First  a  petition  signed  by 
one  or  more  owners  of  land  to  be  affected  by 
the  proposed  ditch;  second,  a  proper  bond,  as 
provided  by  statote,  for  costs,  to  be  approv- 
ed by  the  cleric;  third,  a  finding  by  the  board, 
on  actnal  view,  that  the  proposed  improve- 
ment Is  necessary,  and  will  be  conducive  to 
the  health,  convenience,  or  welfare  of  the 
public;  fourth,  that  the  proposed  ditch  is 
the  best  route  for  the  contemplated  improve- 
ment; and,  fifth,  that  notice,  as  provided  by 
statute,  to  persons  on  whose  land  the  cost  Is 
to  be  apportioned,  and  the  owners  whose 
lands  are  to  be  talten  or  damaged,  shall  be 
given.  Dakota  Co.  v.  Cheney,  22  Neb.  437, 
85  N.  W.  211;  State  v.  Colfax  Co.,  61  Neb.  28, 
70  N.  W.  500. 

An  oljservance  of  the  different  Jurisdiction- 
al steps  required  by  statute  will  g:Ive  to  the 
board  Jurisdiction  to  act  regarding  the  sub- 
ject-matter, and,  when  Jurisdiction  has  at- 
tached, the  further  proceedings,  and  the  es- 


tablishment, constmction,  and  completion  of 
the  proposed  improvement  can  be  regarded 
as  voidable  only,  and  not  void,  even  though 
irregularity  is  shown. 

By  section  28  of  the  same  act  (Comp.  St. 
1899,  art  1.  c  89).  it  is  provided  that  "the 
collection  of  assessments  to  be  levied  to  pay 
for  the  location  or  construction  of  any  ditch 
shall  not  be  enjoined  nor  declared  void;  nor 
shall  said  assessment  be  set  aside  in  conse- 
quence of  any  error  or  irregularity  commit- 
ted or  appearing  in  any  of  the  proceedings 
provided  by  this  act  *  •  •"  These  pro- 
visions, while ,  not  applying  to  void  assess- 
ments, must  be  given  the  force  and  effect 
fairly  Justified  by  the  language  used,  when 
applied  to  errors.  Irregularities,  or  noncom- 
pliance with  the  strict  letter  of  every  provi- 
sion of  the'  statute,  not  going  to  the  question 
of  the  Jurisdiction  of  the  board  regarding  the 
matter  upon  which  they  are  acting.  Morris 
V.  MerreU.  44  Neb.  423,  62  N.  W.  865. 

In  the  light  of  the  observations  Just  made, 
we  now  proceed  to  a  consideration  of  the  ob- 
jections urged  against  the  validity  of  tbe 
action  of  the  county  board  in  making  the  as- 
sessment complained  of.  A  petition  signed 
by  several  owners  of  lands  to  be  benefited 
by  the  prop9sed  ditch  was  filed  with  the 
county  clerk,  praying  the  connty  Iward  to 
cause,  in  the  manner  provided  by  law,  to  be 
located,  constructed,  and  established,  a  ditch 
or  drain  on  the  following  described  lands,  in 
Dodge  county.  Net).,  to  wit:  "Commencing 
at  the  %  comer  on  the  north  of  section  19, 
township  18,  range  6  east  and  running  south- 
east [describing  the  secticms  through  which 
it  proceeded],  and  terminating  in  the  Platte 
river,  about  forty  rods  east  of  the  west  line 
of  section  17,  township  17,  range  7  east  l%e 
final  location  shall  be  made  by  a  competent 
engineer,  and  may  vary  a  little  from  a 
straight  line,  to  avoid  improvements  and 
take  advantage  of  the  ground,  but  not  more 
than  160  rods  from  said  straight  line  at  any 
point  in  the  route.  Said  ditch  to  be  of  such 
dimensions  and  with  such  slope  of  bank  as 
may  be  designated  by  the  engineer,  who  may 
make  the  survey  for  said  ditch,"— it  being 
represented  that  it  would  be  conducive  to  the 
public  health,  convenience,  and  welfare  to 
have  said  ditch  and  drain  establlsbol  as 
therein  proposed,  and  that  the  lands  to  be 
affected  by  said  ditch  or  drain  were  low,  wet 
and  unfit  for  cultivation,  on  account  of  the 
want  of  ditch  and  drainage  facilities.  Act- 
ing on  this  petition,  the  county  board,  by 
motion,  proceeded  to  view  the  line  of  the  pro- 
posed improvement,  and  after  actual  view, 
and  after  reciting  the  prior  action  taken,  de- 
termined and  found  with  respect  thereto  as 
follows:  "We  find  that  said  petition  is  sign- 
ed by  one  or  more  of  the  owners  of  lots  and 
lands  which  will  be  benefited  by  the  con- 
struction of  said  proposed  ditch  and  drain: 
and  whereas,  we  find  that  a  good  and  suffl 
dent  bond  has  been  filed  and  approved  by 
the  county  clerk,  as  by  law  provided;    and 
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'wliereaa,  wa  find  from  actual  view  of  the 
line  and  route  of  said  proposed  ditch  and 
drain,  as  prayed  tor,  and  the  premises  along 
SLxid  in  the  ricinltj  thereof,  that  said  ditch 
ajod  drain,  as  prayed  for  in  said  petition,  it 
a.  necessary  ImproTement.  and  tliat  the  con- 
struction of  the  same  will  be  conducive  to 
ttie  public  health,  convenience,  and  welfare, 
aAd  that  the  line  proposed  and  designated 
in   said  petition  is' the  best  route  for  said 
dlteh  and  drain:    Therefore  be  it  resolved 
tluit  this  report  and  resolution  be  adopted, 
and  that  the  clerk  be,  and  is  hereby,  ordered 
to  enter  the  same  on  the  Journal  of  this 
board."    After  the  action  reeited  had  been 
taken  by  proper  order,  one  J.  W.  Andrews,  a 
civil  engineer,  was  directed  to  go  upon  the 
line,  survey  and  level  the  same,  set  a  stalce 
every  100  feet,  note  the  intersections,  and 
maJie  a  report,  profile,  and  plat  of  the  same. 
Upon  this  report  it  appears  that  a  variation 
of  tile  route  described  in  the  petition  was 
made  by  constructing  the  ditch  from  the 
starting  point  due  south  140  rods,  and  then 
in  a  straight  line  to  the  terminus  mentioned 
in  the  petition. 

It  is  urged  that  the  action  of  the  board  as 
to  the  location  and  establishment  of  the  ditch 
was  not  a  sufficient  compliance  with  the  stat- 
ute. We  thinlc  differently.  Counsel  argue 
upon  the  theory  that  every  act  necessary  to 
the  establishment  and  construction  of  the 
ditch  must  be  taken  by  the  board,  and'  none 
other,  and  that  no  authority  existed  for  the 
engliuer  to  make  the  exact  and  final  locar 
tion,  and  provide  for  the  dimensions  thereof, 
To  follow  this  contention  to  its  logical  con- 
clasion  would  lead  to  the  result  that  the 
board  must  itself  construct  as  well  as  estab- 
lish the  ditch,  and  that  no  authority  existed 
for  others  to  perform  the  necessary  work  to 
accomplish  that  end.  The  line  was  located 
with  sufficient  certainty  when  the  board  ap- 
proved and  adopted  the  route  as  defined  la 
the  petition,  and  the  variation  of  the  engi- 
neer from  that  route  was  not  so  great  tliat  it 
can  be  said  that  another  route  had  been  de- 
cided upon,  and  was  within  the  language  of 
the  petition  as  well  as  the  statute,  which 
permits  a  variance  of  tills  character. 

By  Comp.  St  1890,  c.  89,  art  1,  I  7.  npon 
favorable  action  by  the  board  on  sncb  peti- 
tion, it  is  provided  tliat  an  order  shall  be  en- 
tered on  the  Journal  of  the  board,  directing 
the  county  surveyor  or  engineer  to  go  npon 
the  line  described  in  said  petition,  and  sur- 
vey and  level  the  same,  and  make  a  report 
profile,  and  plat  of  the  same,  and  estimate 
the  number  of  cubic  yards  of  each  working 
section,  as  hereinafter  provided.  The  orders 
of  the  board  appear  to  be  in  strict  compil- 
I  ance  with  the  provisions  of  this  section.  The 
petition  itself  provided  for  the  determination 
of  the  dimensions  by  a  survey  of  the  propos- 
I  ed  route,  and  this  was  followed.  While  it 
Is  provided  by  section  6  that  the  county 
board  has  power  to  change  and  establish  a 
new  route,  and  determine  the  dimensions  of 


the  proposed  improvement  this  provision, 
even  if  applicable,  does  not  preclude  them 
from  employing  assistance  as  may  l>a  re- 
quired in  determining  the  dimensions,  and 
adopting  as  their  own  a  report  made  under 
such  an  arrangement  by  those  competent  to 
act  thereon.  We  find  no  valid  objectioo, 
either  to  the  petition  or  the  steps  afterwards 
taken  thereunder,  by  which  the  route  of  the 
proposed  improvement  was  finally  and  defi- 
nitely established  by  the  engineer,  incladlag 
his  report  of  the  dimensions  and  necessary 
excavations  to  construct  the  proposed  ditch. 
There  was,  as  it  appears  to  us,  a  fuU  and 
substantial  compliance  with  the  letter  and 
spirit  of  the  statute  in  this  respect  and  the 
proceedings  must  be  regarded  aa  regular. 
To  give  to  each  separate  provision  of  the 
statute  a  literal  construction,  and  requirt 
precise  and  exact  compliance  therewith, 
would  defeat  the  very  object  of  its  creation, 
and  render  its  observance  utterly  impossible. 
The  petition  for  the  proposed  ditch  descril>ed 
with  certainty  and  deflnlteness  the  point  of 
t>eglnning;  the  direction  it  was  to  run,  which 
wus  in  a  straight  line;  the  sections  through 
which  it  was  to  pass,  and  the  place  where 
it  was  to  terminate  on  the  banks  of 'the 
Platte  river;  that  it  might  vary  a  little  from 
a  straight  line  to  avoid  Improvements,  and 
to  take  advantage  of  the  ground,  but  not 
more  than  160  rods  from  said  straight  line 
at  any  point  of  the  roate.  Ttiis  description 
was  and  is  a  sufficient  compliance  with  the 
statute,  and  to  give  the  board  Jurisdiction  to 
act  in  respect  of  the  same.  Clark  v.  Gommls- 
aioner.  60  Mich.  618,  IS  N.  W.  167;  Kinnie  v. 
Bare  (Mich.)  S6  N.  W.  678. 

Some  objection  is  offered  because  the  rec- 
ord discloses  that  the  county  board  adjourn- 
ed from  their  sitting  in  the  county  court 
house  to  go  in  a  body  and  view  the  proposed 
improvement  which  by  the  record  it  is  shown 
was  done;  the  contention  being  that  the 
view  as  made  was  by  the  members  as  indlt 
viduals,  and  not  as  a  board.  The  objection 
is  without  merit  The  view  was  made  in  full 
compliance  with  the  requirements  of  section 
6  of  the  statute,  by  the  board  in  a  body, 
making  an  actual  view  of  the  line  of  the  pro- 
posed ditch.  It  is  not  required  that  the  rec- 
ord should  show  that  they  were  in  session 
while  viewing  the  proposed  route. 

Complaint  is  made  because  of  the  report 
of  the  engineer,  together  with  his  plat  and 
estimate,  failing  to  show  an  apportionment 
of  the  number  of  lineal  feet  and  cubic  yards 
to  each  lot  or  tract  of  land,  according  to  the 
benefits  which  wiU  result  to  each  from  the 
improvement  according  to  the  provisions  of 
section  8.  This,  at  most,  is  only  an  irregu- 
larity, and  does  not  go  to  any  of  the  Jurisdic- 
tional steps  required  to  be  followed.  It  is 
urged  that  the  policy  of  the  law  is  that  each 
person  against  whom  special  assessments 
are  levied  may  have  the  right  to  cancel  the 
obligation  by  engaging  in  the  work  of  con- 
structlOQ.    As  the  cost  of  removing  the  earth 
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from  Um  ditch  Is  only  a  part  ot  the  total 
cost.  It  at  once  presents  Itself  as  an  Impos- 
sibility to  permit  each  landowner  whose 
lands  are  benefited  to  work  out  the  special 
assessment  against  htm  by  engaging  in  the 
work  of  excavation  of  the  proposed  ditch. 
SabstantlBl  compliance,  however,  was  made 
In  dividing  the  ditch  Into  working  stations, 
and  showing  In  each  the  distance  and  num- 
ber of  cubic  feet  required  to  be  removed  In 
that  working  station,  together  with  the  cost 
of  such  removal  at  the  estimate  upon  which 
the  total  cost  Is  arrived  at  This,  with  the 
Msessments  levied  on  each  parcel  or  tract 
of  land,  imparted  all  the  Information  that 
would  be  derived  had  the  engineer  followed 
with  exactness  the  provisions  of  the  section 
of  the  statute  under  consideration.  All  per- 
sons by  this  means  have  an  equal  opportuni- 
ty, if  desired,  to  engage  In  the  work  of  con- 
struction, and  liquidate  the  special  assess- 
ment levied  against  the  property,  so  far  as 
the  same  may  be  done,  until  the  whole  of  the 
work  of  excavation  Is  provided  for. 

But,  even  if  Irregular,  it  was  harmless  er^ 
ror,  because  the  record  discloses  that  none  of 
the  parties  complaining  bid,  or  apparently 
deslifed  to  bid,  for  any  of  the  work  upon  ad- 
vertisement and  Invitation  for  bids  therefor. 
No  right  of  any' of  the  exceptors  was  preju- 
diced by  the  action  of  the  engineer  complain- 
ed of. 

It  la  strongly  argued  that  the  order  finding 
the  lands  specially  benefited  of  those  object- 
ing, and  levying  a  special  assessment  there- 
for, is  erroneous,  and  not  supported  by  suffi- 
cient evidence.  It  Is  contended  that  the 
lands  being  located  west  of  the  proposed 
ditch,  and  at  a  higher  level,  the  natural  drain- 
age being  towards  the  ditch,  and  then  east, 
rendered  tlie  proposed  Improvement  of  no 
benefit  to  them.  This  Involves  a  question  dif- 
ficult of  disclosure,  unless  the  opinion  Is  ex- 
tended to  an  unwarranted  length,  and  which 
we  are  not  at  liberty  to  imdertake.  The  land 
Is  located  In  the  Platte  valley,— as  the  expres- 
sion is  occasionally  heard,  In  the  "Platte  Riv- 
er Bottoms."  Its  general  character  with  ref- 
erence to  Its  surface  Is  that  of  fiat,  level, 
prmirle  land.  The  natural  drainage  Is  to  the 
ea«t  over  the  surface,  and  through  a  tortuous 
stream,  in  which,  according  to  the  testi- 
mony of  the  engineer,  it  is  sometimes  neces- 
sary to  place  a  buoy  or  float  in  order  to  de- 
termine whether  there  is  a  current  and  Its 
direction.  There  are  depressions,  swales, 
and  low  places,  upon  which  water  accnmn- 
lates,  and  slowly  drains  off  the  land,  or  is 
evaporated.  Drainage  ditches  have  been 
found  advisable  and  advantageous  in  reclaim- 
ing the  land,  better  adapting  It  to  agriculture, 
and  conducing  to  the  public  health  and  con- 
venience. The  water  from  the  surrounding 
land  Is  collected  therein  more  rapidly,  and 
It  furnishes  a  better  method  of  conducting 
the  excess  water  into  the  Platte  river,  which 
finally  receives  all  the  waters  running  off  the 
earth's  surface  In  that  locality.    Just  the  ex- 


tent et  the  benefits  accruing  to  the  lands 
some  distance  tiom  the  proposed  ditch  Is,  «>f 
course,  Involved  in  some  uncertainty.  Tb* 
finding  and  report  of  the  engineer,  under  the 
provisions  of  the  statute,  should,  we  think, 
when  adopted  by  the  board,  be  regarded  as 
prima  facie  evidence  of  the  benefits  found  to 
accrue  to  each  tract  of  land,  to  be  overcome 
in  contest  only  by  competent  testimony  show- 
ing the  contrary.  This  Question,  It  would 
seem,  must  be  determined  largely  from  the 
conformation  of  the  surface  of  the  ground 
where  the  land  is  located,  in  connection  with 
the  relation  to  the  proposed  drainage  ditch. 
It  will  not  do  to  say  that  because  there  is  a 
natural  drainage  or  average  fall  of  surface  of 
five  or  six  feet  to  the  mile  to  the  east,  over 
which  surface  water  will  in  time  or  eventual- 
ly find  its  way  to  the  river,  other  and  more 
expeditious  methods  of  drainage  may  not  be 
adopted,  and  thereby  specially  benefit  the 
lands  adjacent  because  of  the  adoption  of 
such  methods.  The  object  sought  Is  to  carry 
the  surface  water  off  the  lands,  and  thus 
more  suitably  adapt  them  to  agriculture,  and 
promote  the  public  health  and  convenience. 
If  lands  immediately  adjacent  to  the  proposed 
Improvement  are  benefited  by  the  ditch,  and 
the  drainage  of  the  water  therefrom  is  acc^- 
erated,  then,  for  the  same  reasons,  would 
lands  further  off,  and  yet  within  an  area  sub- 
ject to  the  influence  and  affected  by  the  im- 
provement, be  benefited  by  permitting  the 
water  thereon  to  be  more  rapidly  collected, 
drained  into  the  ditch,  and  carried  from  tSe 
locality.  Many  causes,  it  Is  shown,  contrib- 
ute to  this  result,  such  as  road  ditches,  lat- 
eral drains,  and  other  means  by  which  the 
surplus  waters  are  conducted  Into  the  drain- 
age ditch,  and  then  carried  directly  to  the 
river  by  the  most  direct  route. 

The  necessity  of  a  resort  to  artificial  meth- 
ods of  drainage  appears  to  arise  from  the 
flat  level  condition  of  the  surface,  with  low 
places,  where  the  surface  waters  gather,  and 
the  fact  that  the  natural  water  courses  or 
drains  are  tortuous  and  meandering,  and  of 
higher  banks  than  the  surrounding  lands,  and 
the  currents  more  or  less  Impeded  by  grasses 
and  other  growths  of  vegetation,  obstructing 
the  free  flow  of  the  water  therein. 

While  there  is  complaint  generally  of  the 
action  taken  by  the  board,  the  efforts  of  the 
objectors  are  directed  principally  to  the  ob- 
ject and  for  the  purpose  of  showing  that,  as 
to  them,  no  special  benefits  accrued  to  their 
property,  and  the  tax  thereon  levied  is  there- 
fore wrongful  and  erroneous.  In  speaking  of 
benefits  received  by  the  lands  taxed,  to  which 
objections  are  made,  the  engineer  who  exam- 
ined and  reported  the  special  benefits  accru- 
ing to  the  lands  to  the  board,  and  who  was 
a  witness,  says  that  "the  ditch  will  furnish  a 
No.  1  outlet  for  all  the  water  on  the  land  or 
that  might  come  on  It"  "I  don't  beUeve." 
says  be,  "I  know  any  land  that  is  covered 
here  by  the  assessments  but  what  the  water 
that  would  fall  on  it  would  ultimately  reach 
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tb«  ditch,  and  to  my  knowledge  there  Is  not  a 
foot  of  ground  but  what  the  surface  water 
win  get  into  the  ditch."  This  evidence,  and 
other  of  a  similar  character,  is  convincing, 
and  not  refuted. 

In  speaking  on  the  subject  of  benefits,  it  la 
said  by  the  supreme  court  in  IJpes  v.  Hand 
(Ind.  Sup.)  1  N.  B.  874:  "The  conclusion  to 
which  the  authorities  lead  is  that  benefits 
are  special  when  they  Increase  the  value  of 
the  land,  relieve  it  from  a  burden,  or  make 
It  especially  adapted  to  a  purpose  which 
enhances  its  value,"— citing  3  Suth.  Dam. 
4&4,  462;  Allen  v.  City  of  Charlestown,  109 
Mass.  243;  Whitney  v.  City  of  Boston,  98 
Mass.  312;  Farwell  r.  Cambridge,  11  Gray, 
413:  Railroad  Co.  ▼.  Eble,  4  Chand.  72. 
And  in  Culbertson  v.  Knight  (Ind.  Sup.)  52 
N.  B.  700,  says  the  same  court  in  consider- 
ing the  objects  of  statutes  similar  to  those 
now  under  consideration:  "Public  health, 
public  convenience,  and  public  utility  are 
fundamental  considerations;  and  these,  with 
all  other  subjects  that  afCect  the  value  of  the 
land,  must  be  counted  upon  by  the  viewers 
In  determining  the  question  of  benefits.  A 
rule  that  has  received  high  sanction  Is  stat- 
ed thus:  'The  only  safe  and  practical 
course— the  one  which  will  do  equal  Justice 
to  all  parties— Is  to  consider  what  will  be 
the  influence  of  the  proposed  improvement 
on  the  market  value  of  the  property.'  In  re 
William  &  Anthony  Sta.,  19  Wend.  878;  Cool- 
ey,  Tax'n,  660;  Protestant  Foster  Home 
Soc.  V.  Mayor,  etc.,  of  City  of  Newark,  35  N. 
J.  Law,  166;  ■  Lipea  v.  Hand,  104  Ind.  503,  1 
N.  B.  871,  4  N.  B..160.  Whatever  will  come 
to  the  land  from  the  drain,  to  make  it  more 
valuable  for  tillage,  or  more  desirable  as  a 
place  of  residence,  or  more  valuable  In  the 
general  market,  should  be  reckoned  as  ben- 
efits, and  these  qnestions  arise  without  ref- 
erence to  whether  the  drain  actually  reaches 
the  land  and  receives  the  water  directly 
from  It." 

Applying  the  rules  above  stated,  which 
are  based  on  reasoning  sound  in  principle 
and  quite  applicable  to  the  case  at  bar,  the 
evidence,  we  think,  gives  substantial  sup- 
port to,  and  a  sufficient  basis  for,  the  find- 
ings and  order  of  the  county  board  which 
are  complained  of. 

The  objectors  all  uniting  In  prosecuting 
error  proceedings  from  the  action  taken  by 
the  county  board,  and  the  case  having  been 
presented  and  tried  upon  the  theory  that  the 
law  and  the  evidence  applied  to  all  the  sev- 
eral tracts  of  land  alike,  we  have  considered 
the  case  as  argued  by  counsel  In  the  same 
manner;  the  question  thus  being  reduced  to 
the  one  proposition  of  whether  any  of  the 
land  assessed,  to  which  exception  Is  taken, 
comes  within  the  rule  of  special  benefits  as 
heretofore  discussed.  We  think  it  does,  and 
find  no  reason,  from  the  record,  for  any  oth- 
er conclusion  than  that  all  the  separate 
tracts  of  lands  of  the  98  parties  objecting  to 
the  special  aasesameats  were  properly  and 


Justly  assessed  under  the  provisions  of  the 
statute  under  consideration.  By  section  8, 
it  is  made  the  duty  of  the  engineer,  under 
the  direction  of  the  board,  to  return  a  sched- 
■ule  of  all  lots,  lands,  etc.,  that  will  be  bene- 
fited by  the  proposed  improvement,  whether 
the  same  are  abutting  on  the  line  of  the  pro- 
posed Improvement  or  not.  And,  by  sec 
tlon  11,  the  county  board,  upon  finding  that 
due  notice  of  the  hearing  has  been  given, 
shall  examine  the  report  of  the  engineer, 
and  the  apportionment  made  by  him,  and,  if 
It  Is  in  all  respects  fair  and  Just  according 
to  benefits,  they  shall  approve  and  confirm 
the  same;  but.  If  they  find  said  apportion- 
ment to  be  unfair  and  unjust,  they  shall  so 
order  and  so  amend  it  as  to  make  It  fair  and 
Just  according  to  benefits.  After  a  full 
bearing,  and  the  production  of  much  evi- 
dence, the  action  of  the  engineer  in  the  case 
at  the  bar  was  confirmed,  and  the  board 
having  acquired  Jurisdiction  to  act,  as  In 
other  proceedings  of  this  character,  the  pre- 
sumption Is  In  favor  of  the  correctness  and 
regularity  of  such  proceedings,  and  should 
not  be  overturned  except  when  it  la  made  to 
affirmatively  appear  that  the  action  taken  Is 
erroneous.  Little  v.  Slnnett,  7  Iowa,  824, 
334;  Railroad  Co.  v.  Chamberlain,  94  111; 
333. 

In  the  hearing  of  the  case  before  the  coun- 
ty board,  the  objectors  sought  to  raise  an 
Issue  as  to  the  correctness  of  the  findings  of 
the  board,  as  one  of  the  Jurisdictional  steps, 
that  the  route  proposed  was  the  best  route, 
and  that  the  Improvement  was  conducive  to 
public  health,  convenience,  or  welfare.  Evi- 
dence offered  for  this  purpose  was  excluded, 
and  we  think  rightly  so.  This  was  a  mat- 
ter upon  which  an  issue  to  be  Judicially  de- 
termined could  not  be  formed.  The  power 
Is  conferred  upon  the  board  by  the  legisla- 
ture to  cause  to  be  constructed  a  work  of 
Improvement  of  the  kind  contemplated, 
when  the  same  is  necessary  for  the  purposes 
Intended,  and  will  be  conducive  to  the  pub- 
lic health,  convenience,  or  welfare.  The  ex- 
ercise of  this  power  Is  not  Judicial.  The 
finding  and  conclusions  of  the  board,  to 
whom  the  legislaturo  has  given  authority  to 
act  in  the  manner  prescribed,  aro  final  and 
conclusive  as  to  the  necessity  of  the  pro- 
posed ditch,  and  that  the  public  health,  con- 
venience, or  welfare  will  be  promoted  there- 
by, and  cannot  thereafter  be  made  a  sub- 
ject of  a  controversy  as  to  whether  correct 
and  well  founded  or  not  It  Is  the  exercise 
of  a  delegated  power,  political  or  adminis- 
trative In  character,  conferred  upon  the 
county  board  by  the  sovereign  authority  of 
the  state,  acting  through  Its  legislative 
branch  of  government.  Llnch  t.  Forbes, 
161  Mass.  302,  37  N.  B.  437;  In  re  Cooper, 
28  Hun,  516,  524;  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Tovrn  of  Lake,  71  111.  333-336;  Barrett  v. 
Kemp,  91  Iowa,  296,  59  N.  W.  76. 

The  foregoing  construction  of  section  1  of 
the  statute  under  consideration  does  not  ren- 
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imt  it  ytolatlre  of  the  provisions  of  the  ccm- 
Bdtatlon  as  to  dne  process  of  law,  the  ad- 
mlnlstratloii  of  Justice,  the  taking  of  private 
property  without  Just  compensation,  or  the 
right  of  appeal,  as  cMitalned  In  sections  8, 
13,  21,  and  24  of  article  1  of  the  constitution, 
since  all  rights  guarantied  by  these  provi- 
sions are  safeguarded  by  other  sections  of 
the  ^ame  statute.  The  right  to  be  heard, 
the  Judicial  determination  to  be  had,  the 
compensation  to  be  given,  and  the  right  of 
appeal,  api^,  not  to  the  conclusions  of  the 
board  as  to  the  necessity  for  the  Improve- 
ments, but  to  action  taken  which  affects  the 
property  rights  of  the  parties  to  the  pro- 
ceedings In  the  exercise  of  the  right  of  emi- 
nent domain,  and  for  wbicb  provisions  are 
made  In  other  sections,  for  notice,  a  hearing 
and  determination,  compensation,  or  apeclal 
t>enefit8  accruing,  and  the  right  of  review  or 
appeal  by  those  dissatisfied  with  the  result 
of  avtib  hearing  and  the  determination  there- 
of. This  is  all  the  constitution  requires. 
As  to  the  main  and  fundamental  questions 
Involved,  the  constitutionality  of  this  stat- 
ute has  been,  after  mature  deliberation,  af- 
firmed In  a  well-considered  opinion,  which 
must  be  regarded  as  decisive  of  the  ques- 
tion, and  we  are  not  disposed  to  enter  Into  a 
re-examlnatlon  thereof  now.  Darst  v.  Grif- 
fin, supra. 

The  objectors  have  had  their  statutory  no- 
tice. They  have  ai^>eared  before  the  board, 
and  entered  a  remonstrance  against  Its  find- 
ings and  exceptions  to  the  levying  of  special 
assessments  for  benefits  fonnd  to  exist 
From  tbeae  findings  they  have  been  accord- 
ed a  rlgbt  to  a  review  and  hearing  thereof 
In  the  district  court,  so  that  It  cannot  be  said 
that  any  question  Is  Involved  as  to  a  hear- 
ing, determination,  and  adjudication  of  the 
subject  before  their  property  rights  are  af- 
fected by  the  special  assessments  complain- 
ed of.  ITrom  an  examination  of  the  entire 
record,  we  are  convinced  that  the  county 
board  obtained  Jnrisdlctton  over  the  sub- 
ject-matter regarding  which  they  have  taken 
action,  and  that  the  order  made,  as  vgalnst 
the  remonstrators  and  exceptors.  Is  support- 
ed by  tlie  evidence  and  warranted  by  law. 
The  order  of  the  county  board  complained  of 
being  in  accordance  with  law,  and  valid, 
and  there  appearing  no  sufficient  ground  for 
reversal  or  vacation  thereof,  the  Judgment 
of  the  district  court  must  be  reversed  and 
vacated,  and  the  order  of  the  county  board 
reinstated,  which  Is  accordingly  done. 
Judgment  accordingly. 


GORDON  V.  MOORES  et  aL 
(Supreme  0>art  of  Nebraska.    Feb.  20,  1901.) 

CONSTITUTIONAL  LAW— CITY  CHARTBR  — RB- 
MOVAL  OF  POLICB  MAOISTRATBa. 

1.  Section  103  of  the  charter  of  metropolitan 
cities  (chapter  10,  Sees.  Laws  1897),  to  the 
extent  that  it  assumes -to  confer  upon  the  dis- 
trict courts  authority  to  remove  police  magis- 


trates for  mlscoDdnct  in  ofltee,  Is  leolalatioB 
prohibited  by  the  constitntion,  and  tberefoc* 
void. 

2.  Whether  the  power  to  remove  an  officer 
for  official  misconduct  can  t>e  concurrently  ex- 
ercised by  two  departments  of  the  govemmeat 
without  vitiating  the  provision  of  the  consti- 
tution relating  to  the  distribution  of  powers, 
quiere. 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Douglas  county; 
Dickinson,  Judge. 

Quo  warranto  by  the  state,  on  the  relation 
of  Frank  E.  Moores  and  others,  against  Sam- 
uel I.  Gordon.  Judgment  for  relators,  and 
respondent  brings  error.    Reversed. 

Wright  &  Stoat,  Brome  &  Burnett,  and 
Jefferls  &  Howell,  for  plaintiff  in  enw.  W. 
J.  0>nnell.  for  defendants  In  error. 

SULI<n'AN,  J.  In  the  district  court  of 
Douglas  county,  Samuel  I.  Gordon,  the  plain- 
tift  in  error,  was  found  guilty  of  official  mis- 
conduct, and  removed  from  his  office  aa  po- 
lice Judge  of  the  city  of  Omaha.  The  pano- 
ceedlng  which  resulted  In  the  Judgment  of 
removal  was  commenced  under  the  antborlty 
of  section  106  of  the  dty  charter  (chaptw  10, 
Sees.  Laws  1897),  which  is  here  set  oat: 

"Sec.  lOS.  The  power  to  remove  from  his 
office  the  mayor  or  any  councilman  or  other 
officer  mentloded  la  this  act,  for  good  and 
snfflcient  cause,  Is  hereby  conferred  upon  the 
district  court  for  the  county  In  which  such 
city  is  situated,  when  not  otherwise  herein 
provided,  and  whenever  any  three  of  the  city 
councllmen  shall  make  and  file  with  the  derk 
of  said  court  the  proper  charges  and  spedflca- 
tlons  against  the  mayor,  alleging  and  show- 
ing that  he  is  guilty  of  malfeasance  and  mis- 
feasance as  such  officer,  or  that  he  is  Incom- 
petent, or  neglects  any  of  his  duties  as  mayor, 
or  that  for  any  other  good  and  sufficient 
cause  stated,  he  should  be  removed  from  Ills 
office  as  mayor  or  whenever  the  mayor  or 
any  three  councllmen  shall  make  and  file 
with  the  clerk  of  said  court  the  proper  charge 
and  specifications  against  any  councilman  or 
other  officer  mentioned  In  this  act,  alleging 
and  showing  that  he  Is  guilty  of  malfeasance 
or  misfeasance  In  such  office,  or  that  he  Is 
incompetent  or  neglects  any.  of  bis  duties,  or 
that  for  any  other  good  and  sufficient  cause 
stated,  he  should  be  removed  from  his  office, 
the  Judge  of  such  court  may  issue  the  proper 
writ,  requiring  such  officer  to  appear  before 
him,  on  a  day  therein  named,  not  more  than 
ten  clays  after  the  service  of  such  writ,  to- 
gether with  a  copy  of  such  charges  and  spec- 
ifications, upon  such  officer  to  show  cause 
why  he  should  not  be  removed  from  his  of- 
fice. The  proceedings  In  such  case  shall  take 
precedence  of  all  civil  causes,  and  be  con- 
ducted according  to  the  rules  of  such  court  in 
such  cases  made  and  provided,  and  such  of- 
ficer may  be  suspended  from  the  duties  of 
his  office  during  the  pendoicy  of  such  pro- 
ceedingrs  by  order  of  said  court  During  the 
time  any  officer  Is  suspended  the  mayor  and 
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cwmdl  maj  appoint  any  competent  person 
te  perform  the  duties  of  the  officer  suspend- 
mt,  and  prorlde  for  his  compenaatlon  and  re- 
spire him  to  execute  a  sufficient  bond  for  the 
Catthfol  performance  of  the  duties  of  the  of- 
•ce." 

Counsel  for  Gordon  contend  that  the  legis- 
lature was  without  authority  to  confer  upon 
tbe  district  court  the  Jurisdiction  which  it  as- 
Muned  to  ezerdse,  and  that  the  Judgment  of 
i«moTal  should  therefore  be  annulled.  The 
prorlslon  of  the  constitution  (section  19,  art. 
m,  open  whldi  It  is  claimed  the  legislature 
encroached  in  adopting  section  108,  Is  as  fol- 
laws:  "AU  laws  relating  to  courts  shall  be 
general  and  of  nnlform  operatloa,  and  the 
Mlganizatlon,  Jurisdiction,  powers,  proceed- 
iisCB,  and  practice  of  all  courts  of  the  same 
dass  or  grade,  so  far  as  regulated  by  law, 
and  the  force  and  efTect  of  the  proceedings, 
Jodsments,  and  decrees  of  such  courts  ser- 
erally  shall  be  uniform."  Prior  to  the  adop- 
tioB  of  the  first  act  (diapter  10,  Sess.  Laws 
1887),  providing  for  the  incorporation  and 
KOTemment  of  cities  of  the  metropolitan 
dass,  the  power  to  remove  police  magistrates 
f«r  official  misconduct  was  not  possessed  by 
the  district  courts  or  any  of  them.  This  we 
bdleTe  is  conceded.  The  power,  to  remove 
police  Judges  of  metropolitan  cities  was  given 
to  the  district  court  by  the  act  of  1887,  and  is 
flootlnued  in  force  by  section  lOS  of  the  pres- 
ent charter.  If  that  section  Is  constitutional 
a»d  valid,  an  district  conrta  have  power, 
within  their  territorial  limits,  to  remove  for 
odscoadnct  police  Judges  of  metropolitan  dt- 
itM,  bat  authority  to  remove  police  Judges  of 
cities  of  Inferior  rank  la  not  vested  In  any 
of  snch  courts.  The  varlons  charters  classify 
cities.  They  do  not,  of  course,  assume  to 
classify  courts.  The  provision  of  the  constl- 
tntlMi  above  quoted,  as  we  understand  it, 
neaos  that  courts  of  the  same  grade  or  class 
dtall  have  equal  powers,— equal  authority  to 
bear  and  determine  the  same  class  of  cases. 
Hie  district  court  of  Douglas  county  has 
ousted  the  plaintifT  In  error  from  the  office 
of  police  Judge  of  a  metropolitan  dty,  and, 
if  section  108  Is  valid,  the  district  court  of 
any  other  county  in  the  state  may  exercise 
the  same  power  whenever  a  like  case  shall 
arise  within  Its  territorial  Jurisdiction.  The 
eoostitntlonal  rule  of  uniformity  that  we  are 
now  considering  Is  not  violated  if  all  comrtB 
of  the  same  grade  have  Jurisdiction  of  the 
same  matters,  and  equal  authority  In  dealing 
wttfa  them.  That  is  the  principle  established  by 
State  V.  Maguey,  52  Neb.  508,  T2  N.  W.  lOOfl. 
Bat  a  police  Judge,  like  a  Justice  of  the  peace, 
is  a  constitutional  officer,  and  the  power  to 
remove  blm  la  precisely  the  same  power 
whether  he  holds  his  commission  from  a  dty 
of  the  highest  or  the  lowest  rank.  If  the  leg- 
islature had  given  the  district  courts  in 
counties  under  the  township  system  of  gov- 
ernment power  to  remove  Justices  of  the 
peace  for  offidal  misconduct,  while  permit- 
tins  the  power  of  removal  to  remain  with  the 


county  commissioners  In  all  other  counties. 
It  would  hardly  be  contended  that  the  rule 
of  uniformity  bad  not  been  violated.  It 
would  be  at  once  perceived  that  the  form  of 
county  government  could  not  cbaoga  In  any 
degree  the  essential  nature  of  the  power  of 
removal,  and  that  the  Jurisdiction  which  was 
given  to  the  courts  in  one  class  of  counties 
was  in  all  respects  Identical  with  that  which 
was  denied  to  courts  of  the  same  grade  in  an-' 
other  dass  of  counties.  Under  onr  eonstltn- 
tlon,  Jurisdiction  to  deprive  Justices  of  the 
peace  of  their  offices  cannot  be  made  to  de- 
pend upon  a  ciassdflcation  of  counties  any 
more  than  can  Jurisdiction  to  deprive  them 
of  their  property.  This  Is  equally  true  of  po- 
lice magistrates.  Their  rank  and  powers  are 
the  same  wherever  their  functions  may  b« 
exercised.  They  all  belong  to  one  class,— 
as  much  so  as  Justices  of  the  peace  or  county 
courts;  and  when  the  legislature  undertook, 
by  section  108,  to  give  district  courts.  In  cotm- 
ties  containing  metropolitan  cities,  authority 
to  remove  the  police  Judges  ot  swdi  cities, 
what  It  did  was  a  violation  of  the  principle 
of  uniformity,  for  it  was  an  attempt  to  en- 
large the  Jurisdiction  of  the  district  coorts  In 
one  dass  of  counties  by  classifying  magis- 
trates who  are  all  of  one  grade  and  incapable 
of  legal  dassl^pation.  Without  pursuing  the 
subject  farther,  our  condusion  Is  that  the 
Judgment  under  fevlew  Is  based  on  an  uncon- 
stitutional law,  and  must  be  reversed. 

B^ore  leaving  the  case,  however,  there  la 
another  question  which  has  to  some  extent 
engaged  our  attention,  and  to  whidi  we  shall 
briefly  advert.  The  power  we  have  been  con- 
sidering has  been  long  exercised  In  this  state 
by  administrative  bodies,  and  it  was  In  one 
case  (State  v.  Oleson,  15  Neb.  247,  18  N.  W. 
45)  held  to  be  Judicial,  within  the  meaning  of 
that  provision  of  the  constitution  which  vesta 
the  Judicial  power  of  the  state  in  courts  and 
magistrates.  Section  1,  art  2,  of  the  consti- 
tution, relating  to  the  distribution  of  govern- 
mental  powers,  declares  that  no  person  or  col- 
lection of  persons  belonging  to  one  of  the  de- 
partments of  government  "shall  exercise  any 
power  properly  belonging  to  either  of  the  oth- 
ers." If  the  power  to  remove  an  officer  fbr 
official  misconduct  properly  belongs  to  the  ex- 
ecutive department,  can  It  be  rightfully  exer- 
cised by  officers  of  the  Judicial  department? 
In  other  words,  can  the  same  power  be  con- 
currently exercised  by  two  departments  of  the 
government  without  violating  the  provision 
of  the  constitution  relating  to  the  distribution 
of  powers?  This  is  an  interesting  question, 
but  since  it  has  not  been  discussed  by  counsel, . 
and  Is  not  necessary  to  a  decision  of  the  case, 
we  express  no  opinion  with  respect  to  it. 
The  Judgment  Is  reversed,  and  the  cause  dis- 
missed.   Reversed  and  dismissed. 

NOBVAI^  C.  J.  I  concur  in  the  Judgment 
on  the  ground  that  the  statute  under  consid- 
eration Is  In  violation  of  section  IS,  art  4^ 
of  the  constitution. 
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BAKE   OP   STOOKHAM   et   al.   t.   ALTER 
et  al. 

(Snprenw  Coort  of  N«braska.    Feb.  20,  1901.) 

EQUITY— MARSHALING  ASSETS— JURISDICTION 
—  PETITION  —  EXHIBITS  —  PRESUMPTIONS  — 
UMITATIONS-LAW  OF  THE  CASE— INSTRUC- 
TIONS. 

,  1.  In  an  action  by  a  mortgagee,  where  it  is 
sought  to  have  an  accounting,  and  an  ascer- 
tainment as  to  priorities  of  liens,  and  to  charge 
a  junior  incumbrancer  as  trustee  of  the  pro- 
ceeds of  the  sale  of  mortgaged  property,  and 
to  recover  such  proceeds  to  apply  on  the  prior 
mortgage  and  the  debt  secured  thereby,  held, 
that  such  action  is  properly  cognizable  as  a 
proceeding  in  equity,  and  should  be  treated  as 
snch. 

2.  Where  a  court,  in  the  exercise  of  its  equity 
powers,  acquires  jurisdiction  for  any  purpose, 
Its  jurisdiction  will  be  retained  for  all  purposes 
and  to  try  all  issues  raised  in  the  action. 

S.  Exhibits  attached  to  a  petition  in  a  case, 
and  being  a  part  of  the  files  therein,  which  are 
designatra  and  referred  to  in  an  amended  peti- 
tion as  exhibits  attached  thereto,  and  by  ref- 
erence made  a  part  of  the  pleading,  will  be 
treated  as  such,  in  the  absence  of  a  motion  di- 
rected t«  the  same,  in  determining  whether 
such  amended  pleading  states  a  cause  of  ac- 
tion, even  though  not  physically  attached  to 
such  amended  petition. 

4.  Where,  in  an  answer,  the  execution  and 
delivery  of  a  note  and  mortgage  pleaded  in  the 
petition  are  admitted,  the  legal  presumption 
is  that  the  ownership  continued  and  remained 
in  the  party  to  whom  delivered,  and  a  mere 
denial  of  ownership  in  the  answer  is  unavail- 
ing. The  burden  is  on  the  defendant,  after  ad- 
mitting the  execution  and  delivery,  to  plead 
and  prove  some  fact  showing  such  want  of 
ownership. 

5.  A  demand  by  a  party  claiming  the  pro- 
ceeds of  the  sale  of  mortgaged  property  from 
another  can  only  affect  the  question  of  costs, 
and,  where  both  parties  claim  a  prior  right  to 
such  proceeds,  no_  demand  is  required,  even  for 
the  purpose  mentioned. 

6.  Where,  In  an  action  to  reach  the  proceeds 
of  the  sale  of  mortgaged  property  to  apply  on 
an  amoant  alleged  to  be  due  on  a  note  secured 
by  mortgage,  the  makers  by  intervention  deny 
that  anything  was  due,  and  one  of  the  issues 
tried  was  as  to  the  amount  due  on  such  note, 
held,  that  the  statute  of  limitations  did  not 
run  during  the  litigation,  even  though  the 
payees  had  not  formally  declared  on  such  note, 
and  prayed  judgment  as  against  the  makers. 

7.  Evidence  in  the  case  held  to  be  Insufficient 
to  support  a  verdict  or  finding  on  an  allegation 
as  to  fraud  or  mistake  in  the  weight  of  cattle 
for  which  the  note  sued  on  had  been  given. 

8.  Where,  on  review  in  error  proceedings  in 
this  court,  it  is  held  that  the  evidence  on  the 
trial  of  the  case  is  insufficient  to  support  an  al- 
legation in  the  pleadings,  and  on  retrial  of  the 
case  the  evidence  in  support  of  snch  allegation 
is  substantially  the  same  as  in  the  first  trial, 
the  former  ruling  will  be  adhered  to  and  fol- 
lowed as  the  law  of  the  case  as  to  the  sufficien- 
cy of  such  evidence. 

9.  Instructions  on  an  issne  raised  by  the  an- 
swer .ind  following  the  allegations  thereof  held 
to  be  correctly  ^iven. 

10.  An  instruction  as  to  the  measurement  by 
which  recovery  may  be  had,  even  though  in- 
correct, is  harmless  error  If  upon  that  issue  the 
Jnry  found  against  any  recovery  whatever. 

11.  The  verdict  in  an  equity  case  on  a  find- 
ing of  fact  is  advisory  only,  and  not  binding 
and  conclusive  on  the  trial  court. 

12.  Evidence  examined,  and  Jield  to  support 
the  judgment  rendered  in  the  trial  court. 

(Syllabus  by  the  Court.) 


Error  to  district  ooort,  Hamilton  county: 
Sedgwick,  Judge.    . 

Actlou  by  Isaac  R.  Alter  and  others  asain^t 
the  Bank  of  Stockham  and  others.  Judgment 
for  plaintiffs.  Defendants  bring  error.  Af- 
firmed. 

Lambei-tson  &  Hall  and  R.  W.  Grayblll. 
for  plaintiffs  In  error.  Uainer  &  Smith,  for 
defendants  in  error. 

HOLCOMB,  J.  Proceedings  in  error  have 
been  Instituted  in  this  court,  by  which  It  Is 
sought  to  reverse  a  Judgment  rendered  in 
the  district  court  of  Hamilton  county  against 
plaintiffs  in  error,  defendant  and  Interveners 
In  the  trial  court,  and  In  favor  of  defendants 
In  error,  plaintiffs  below.  The  action  has 
heretofore  been  in  this  court  for  considera- 
tion. Alter  T.  Bank,  51  Neb.  797,  71  N.  W. 
715,  and  on  rehearing  under  the  same  title. 
53  Neb.  223,  73  N.  W.  667.  A  difference  of 
opinion  exists  as  to  the  nature  of  the  action, 
plaintiffs  Insisting  that  It  is  an  action  In 
equity,  and  defendants  that  It  Is  one  at  law 
for  the  conversion  of  personal  property.  A 
question  having  thus  arisen  as  to  the  char- 
acter of  the  suit,  whether  in  equity  or  at  law. 
It  would  seem  advisable,  in  order  to  more 
properly  and  intelligently  consider  the  as- 
signments of  error,  to  first  determine  such 
question.  In  the  first  opinion  rendered  in 
this  court  the  action  was  held  to  be  one  for 
the  conversion  of  personal  property,  and 
therefore  an  action  at  law,  and  that  It  should 
be  so  tried  when  by  either  party  there  is  pre- 
sented no  equitable  ground  for  relief  or  de- 
fense. On  rehearing,  without  fully  deciding 
the  question,  it  is  stated  in  the  fifth  para- 
graph of  the  syllabus:  "A  district  court, 
while  sitting  as  a  court  of  equity,  Is  clothed 
with  the  inherent  power  to  submit  to  a  Jury 
any  question  of  fact  In  the  case;"  and  In  the 
sixth  paragraph:  "To  maintain  a  civil  ac- 
tion under  our  Code,  It  Is  not  essential  that 
the  action  be  denominated  either  an  action 
at  law  or  in  equity,  nor  that  It  be  given  any 
particular  name.  If  the  litigant  pleads  the 
facts,  and  tiiey  constitute  a  cause  of  action 
or  defense,  the  courts  are  bound  to  award 
the  relief  due."  Says  Commissioner  Ragan. 
the  author  of  the  opinion:  "We  are  not  de- 
ciding that  the  action  of  Alter  &  Glover  Is  an 
action  at  law  for  conversion  as  against  the 
Bank  of  Stockham,  nor  that  it  Is  a  bill  in 
equity  seeking  to  have  the  Bank  of  Stock- 
ham declared  a  trustee,  and  to  hold  the  pro- 
ceeds of  the  sale  of  the  Wlens  cattle  In  trust 
for  Alter  &  Glover.  What  we  do  decide,  and 
all  we  decide.  Is  that  from  the  uncontradict- 
ed eyldence  it  appears  that  the  mortgagor 
converted  the  mortgaged  property  into  mon- 
ey, and  placed  it  in  the  hands  of  his  agent,  the 
Bank  of  Stockham,  it  then  and  there  know- 
ing of  the  existence  of  Alter  &  Glover's  lien 
upon  the  cattle,  and,  as  against  the  mort- 
gagees, Wtens  himself  was  not  entitled  to 
such  proceeds;    that  the  bank,  on  the  evi- 
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dence  in  tbls  record,  bas  no  better  title  to  the 
money  than  Wlens  had,  and  Is  liable  and 
■bonld  account  to  Alter  &  Glover  for  such 
proceeds,  whether  such  a  result  will  have 
the  effect  of  making  the  action  at  bar  one  at 
law  or  in  equity."  The  cause  was  reversed, 
and  remanded  for  further  proceedings,  after 
which  the  pleadings  were  In  some  particu- 
lars amended,  but  the  issues  thereunder 
were  substantially  the  same  as  on  the  for- 
mer trial.  The  case  having  been  fully  stated 
In  the  opinions  referred  to,  it  is  unnecessary 
here  to  make  more  than  a  brief  allusion 
thereto,  sufficient  only  to  an  intelligent  un- 
derstanding of  what  Is  said  hereafter.  Brief- 
ly, the  plaintiffs'  cause  of  action  is  baaed  on 
a  promissory  note  for  $8,500,  and  mortgage 
given  by  the  interveners  for  the  purchase 
price,  and  to  secure  the  payment  thereof,  of 
a  lot  of  cattle  purchased  by  the  interveners 
from  the  plaintiffs;  the  plaintiffs  alleging 
that  the  note  had  been  only  partially  paid, 
and  that  during  the  existence  of  the  lien  of 
the  mortgage  the  interveners,  with  the  de- 
fendant bank,  which,  it  is  alleged,  held  two 
second  mortgages  on  the  same  property,  sub- 
ject to  and  with  knowledge  of  plaintiffs'  pri- 
or lien  and  mortgage  thereon,  bad  made  cer- 
tain shipments  of  the  mortgaged  property  to 
the  markets  at  South  Omaha,  and  sold  the 
same  on  the  'open  market,  the  net  proceeds 
thereof  being  credited  to  the  defendant  bank, 
and  by  it  converted  to  its  own  use  and  bene- 
fit;, an  of  which  was  done  without  the  knowl- 
edge or  consent  of  the  mortgagees,  and  in 
fraud  and  violation  of  their  rights.  An  ac- 
counting is  prayed,  and  for  an  ascertainment 
of  the  priorities  of  the  several  mortgages, 
that  the  plaintiffs*  mortgage  be  adjudged  a 
prior  and  first  lien,  and  that  the  bank  be  ad- 
Judged  to  hold  the  proceeds  of  said  sale  In 
trust  for  the  use  and  benefit  of  the  plaintiffs, 
and  that  it  be  decreed  to  pay  the  same.  By 
the  answer  presented  by  the  defendant  bank 
and  the  petition  of  the  Interveners,  the  exe- 
cution of  the  note  and  mortgage  to  the  plain- 
tiffs was  admitted,  and  in  avoidance  it  was 
pleaded,  In  substance,  that  by  fraud  or  mis- 
take the  weight  of  the  cattle  sold  to  the  in- 
terveners was  represented  and  stated  to  be 
greater  than  their  true  and  actual  weight, 
and  that  to  the  extent  of  such  excess  weight 
the  amount  mentioned  in  the  note  was  with- 
out consideration,  and  no  recovery  ought  to 
be  had;  and  also  that  in  October,  1889,  when 
the  mortgaged  cattle  were  being  fed  by  the 
Interveners  to  fit  them  for  the  market,  one 
of  the  plaintiffs,  in  a  conversation  with  the 
cashier  of  the  defendant  bank,  knowing  that 
Wiens  did  not  have  sufficient  money  and 
means  to  purchase  the  necessary  feed  for 
said  cattle,  and  that  he  must  depend  upon 
the  said  bank  for  such  means,  represented 
and  stated  that  Wiens  had  bought  the  cattle 
on  such  terms  as  he  would  be  able  to  make 
considerable  profit,  and  that  he  could,  after 
feeding  the  cattle  for  a  short  time,  from  time 
to  time  sell  some  of  the  best  of  the  herd,  and 


out  of  the  proceeds  derived  pay  for  the  feed 
purchased  and  used  for  the  fattening  of  the 
cattle,  and  that  the  plaintiffs  were  willing 
that  the  said  Wiens  should  so  sell  a  portion 
of  the  cattle  and  use  the  proceeds  thereof 
for  such  purpose;  that  the  defendant  relied 
upon  the  representations  and  statements, 
and  loaned  said  Wiens  large  sum;  of  money, 
aggregating  about  $6,000,  all  of  which  said 
sums  were  used  for  the  purchase  of  feed 
which  was  actually  fed  to  the  cattle,  which 
would  not  have  been  loaned  had  it  not  been 
for  the  statements  and  representations  of  the 
plaintiff  as  before  set  forth,— snch  state- 
ments and  acts  being  pleaded  as  an  estoppel 
against  recovery  from  the  defendant  bank  of 
the  proceeds  of  the  cattle  sold  to  the  extent 
of  the  amount  loaned  by  it  and  used  for  the 
purpose  of  buying  feed  for  such  cattle. 

By  the  foregoing  a  fair  idea  of  the  sub- 
stance of  the  controversy  will  be  obtained. 
As  it  appears  to  us,  the  pivotal  point  is  the 
proper  disposition  of  the  fund  arising  from 
the  sale  of  the  mortgaged  property.  By  the 
petition,  as  we  construe  it,  it  Is  not  sought 
to  charge  the  defendant  bank  with  the  con- 
version of  the  mortgaged  property,  but  rath- 
er have  it  declared  a  trustee  of  the  plaintiffs 
as  to  the  proceeds  of  the  sale  of  the  prop- 
erty received  by  it,  with  knowledge  of  plain- 
tiffs' lien  on  the  property  sold,  and  of  their 
superior  and  prior  right  thereto.  By  virtue 
of  their  mortgage  lien  the  plaintiffs  seek  to 
impress  a  trust  character  on  the  proceeds  in 
the  hands  of  the  Junior  incumbrancer  to  an 
amount  required  to  satisfy  their  prior  claim. 
The  defendant  and  the  Interveners,  by  their 
pleadings.  In  effect  admit  the  superior  rights 
of  the  plaintiffs  but  for  the  matters  pleaded 
by  them  in  avoidance,  .which  are:  First, 
that  either  by  fraud  or  mistake  the  original 
consideration  as  claimed  and  expressed  In 
the  note  was  greater  than  it  should  have 
been  according  to  the  agreement  of  the  par- 
ties, owing  to  a  mistake  or  misstatement  as 
to  the  weight  of  the  cattle  sold,  and  that  as 
to  such  excess  the  note  was  without  consid- 
eration; and,  second,  that  by  reason  of  the 
agreement  pleaded,  notwithstanding  plain- 
tiffs' lien  was  prior  in  time.  It  should  be 
subordinated  to  that  of  the  defendant  bank's 
lien  for  money  loaned  to  feed  the  mortgaged 
cattle  to  fit  them  for  the  market  As  well 
stated.  In  effect,  in  the  opinion  on  rehearing, 
the  plaintiffs'  right  to  the  relief  asked  for  Is 
established  and  is  due  them,  subject  only  as 
the  same  may  be  defeated  or  diminished  by 
the  defenses  interposed.  The  whole  contro- 
versy thus  seems  to  be  reduced  to  two  prop- 
ositions,—the  amount  due  on  the  note,  and 
the  respective  rigltts  of  the  contestants  in 
relation  to  the  proceeds  derived  from  the 
sale  of  the  mortgaged  property,  to  which  in 
equity  each  had  claims,  and,  as  we  view  the  - 
record,  such  as  are  more  cognisable  and  to 
be  adjudicated  in  equity,  rather  than  in  an 
action  at  law.  T7nder  well-known  equitable 
principles,  the  defendant  bank,  having  re- 
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celred  ttie  proceeds  of  the  sale  ot  Ute  mortr 
gaged  property  wlUi  notice  of  plaintiffs' 
mortgage  lien  and  prior  claim  thereon,  could 
be  held  and  charged  as  a  trustee  of  such 
funds  for  the  use  and  benefit  of  the  plain- 
tiffs. Smith  ▼.  Jeffreys  (Miss.)  16  South. 
377;  Refining  Oo.  t.  Fancher  (N.  T.)  40  N. 
B.  206.  27  Ll  B.  a.  757.  The  proceeding  Is 
in  many  respects  analogous,  and  the  princi- 
ples Involved  similar,  to  the  case  of  Cady  t. 
Bank,  tried  as  an  equitable  action,  and  re- 
ported in  46  Neb.  756,  66  N.  W.  906.  While 
the  .Question  is  not  entirely  free  from  doubt, 
we  are  disposed  to  the  view  that  the  cause 
should  be  regarded  as  a  proceeding  in  equi- 
ty, and  be  treated  as  such.  If  the  action  is 
one  cognisable  in  equity,  the  suggestion  on- 
ly is  required  that  the  court,  having  acquir- 
ed Jurisdiction  for  any  purpose  in  the  exer- 
cise of  its  equity  powers,  will  retain  such 
Jurisdiction  for  all  purposes  of  the  case  and 
to  try  all  issues  raised  therein.  Pom.  Bq. 
Jur.  (2d  Bd.)  I  181;  Morrissey  v.  Broomal, 
37  Neb.  766,  56  N.  W.  383;  Dlsher  v.  Disher. 
45  Neb.  100,  63  N.  W.  368. 

Proceeding,  then,  upon  the  theory  that  the 
action  is  one  in  equity,  we  will  consider  the 
several  objections  urged  against  the  regular- 
ity of  the  proceedings  in  which  the  Judg- 
ment was  obtained.  It  is  urged  that  the  pe- 
tition fails  to  state  a  cause  of  action,  the 
argimaent  being  based  upon  the  assumption 
that  the  exhibits  designated  and  referred  to 
In  the  petition— the  same  being  the  note  and 
mortgage— were  not  attached  to  and  made  a 
part  of  the  petition,  and,  their  terms  not  be- 
ing pleaded  therein,  no  cause  of  action  is 
stated.  Several  amended  pleadings  were  fil- 
ed. Under  the  system  of  filings  practiced  In 
the  district  court,  where  the  case  was  tried, 
all  such  pleadings  are  preserved  together 
with  the  other  files  in  the  case,  attached  to 
and  held  together  as  one  complete  package 
or  set  of  filings.  The  note  and  mortgage  re- 
ferred to  as  exhibits  were  attached  directly 
to  the  first  amended  petition  filed  in  the 
case.  They  were,  by  reference,  attached  to 
and  made  a  part  of  the  last  amended  peti- 
tion, but  not  physically  displaced  from  the 
place  in  the  files  in  connection  with  the  first 
amended  petition.  The  amended  transcript 
presented  shows  them  to  have  been  attached 
to  and  made  a  part  of  the  last  amended  pe- 
tition. While  this,  speaking  with  exactness, 
may  not  be  perfectly  accurate,  yet  we  think 
their  filing  In  the  case  as  an  exhibit,  and  the 
reference  to  and  designation  of  them  as  such 
exhibits  in  the  petition  objected  to,  suffi- 
ciently identifies  and  connects  them  with  the 
pleading,  and  as  a  part  thereof;  so  that,  in 
the  absence  of  a  motion  directed  to  the 
same,  they  will  be  considered  and  treated,  as 
they  appear  to  have  been  on  the  trial  of  the 
,  case,  as  a  part  of  the  pleading,  and,  when  so 
treated,  it  is  admitted  that  a  cause  of  ac- 
tion is  stated  in  the  petition. 

It  is  also  objected  that  the  evidence  does 
not  show  that  the  plaintiffs  were  the  owners 


and  holders  of  ihe  notes  at  the  time  of  tbe 
beginning  of  the  action  and  the  trial  there- 
of. As  before  stated,  as  we  view  the  plead- 
ing, the  execution  and  delivery  of  the  not* 
and  mortgage  being  admitted,  and  a  de- 
fense in  the  nature  of  an  avoidance  beins 
pleaded,  under  the  Issues  the  burden  restedU 
not  upon  tbe  plaintiffs,  but  upon  the  defend- 
ant and  interveners  in  the  case.  The  exe- 
cution of  the  note  and  mortgage  being  ad- 
mitted, a  mere  denial  that  the  plaintiffs  are 
the  owners  or  the  real  parties  in  Interest 
cannot  avail  the  defendants.  Having  ad- 
mitted as  much  as  they  did,  the  burden  was 
cast  upon  them  to  plead  and  prove  some 
fact  showing  a  want  of  interest  or  owner- 
ship at  the  time  the  action  was  brought; 
and,  where  they  have  failed  to  do  so,  tbe 
legal  presumption  Is  that  the  party  to  whosa 
the  instrument  was  executed  and  delivered 
continued  and  remained  the  owner  thereof. 
DoU  V.  Bizotti,  96.  Am.  Dec.  398. 

Objection  is  also  made  because  no  demand 
was  made  upon  the  bank  by  tbe  plaintiff* 
for  the  piioceeds  of  the  sale  of  the  cattle 
prior  to  the  commencement  of  the  actioK. 
This,  we  think,  could  at  most  only  affect  tbe 
costs  In  the  case.  The  defendant,  however, 
denying  the  plaintiffs'  right  to  the  rdief 
sought,  resisting  their  claim,  and  interpec- 
ing  an  adverse  claim  in  its  -own  behalf, 
would  thereby  waive  any  right  of  demand, 
and  costs  of  suit,  if  Judgment  is  adverser 
which  could  properly  be  awarded  against  it. 
Wright  V.  Warehouse  Co.,  7  Neb.  435;  Ogdeit 
V.  Warren,  36  Neb.  715,  55  N.  W.  221;  Rods- 
era  V.  Graham,  36  Neb.  730.  55  N.  W.  243; 
Wilcox  V.  Beitel,  43  Neb.  457,  61  N.  W.  722. 

There  is  a  claim  that  the  action  is  barred 
by  the  statute  of  limitations,  based  upon  tbe 
proposition  that  In  the  last  amended  peti- 
tion, for  tbe  first  time,  the  liability  of  tbe 
interveners  as  the  makers  of  the  note  was 
specially  pleaded,  and  a  recovery  as  to  them 
prayed  for.    We  think  under  the  pleadings 
It  is  quite  apparent  that  the  action  was  be- 
gun so  as  to  prevent  the  running  of  the  stat- 
ute when  the  parties  were  brought  or  came 
voluntarily  into  court  and  filed  their  plead- 
ings under  the  first  proceedings  had,   tbe 
time  of  which  is  clearly  within  the  statute. 
In  that  proceeding  the  cause  of  action  was 
based  primarily  upon  the  note  and  mort- 
gage for  the  balance  alleged  to  be  due  there- 
on, and  a  recovery  was  sought  only  against 
the  defendant  bank  for  the  proceeds  of  tbe 
sale  of  cattle,  which  it  was  claimed  it  had 
received  and  applied  to  its  own  use  and 
benefit.    Tbe  interveners,  by  proper  petitioi^. 
came  in,  admitted  the  execution  and  dellr- 
ery  of  the  note  and  mortgage,  and  pleaded 
fraud  or  mistake  as  to  the  weight  of   tbe 
cattle  at  the  time  they  were  sold,  and  soogkt 
thereby  to  avoid  the  note  for  the  balance 
then  claimed  to  be  due.    Tbe  issue,  as  tried, 
was  the  amount  due  on  the  note,  and  the  lia- 
bility of 'the  bank  on  the  cause  of  actiov 
pleaded  against  it    A  Judgment  was   ren 
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derad  la  oonfomlty  with  such  Uunes.  Oon- 
Btmlnx  the  pleadings  together,  the  conclu- 
■lon  Is  Irresistible  that  the  amount  due  on 
tlie  note,  set  out  by  the  plaintiffs  In  their 
first  petition  filed,  has  been  at  all  times  the 
principal  issue  In  the  case.  While  the  plead- 
ings of  the  plaintiffs,  as  claimed,  did  not' 
specially  declare  on  and  demand  a  recovery 
against  the  Interreners  in  the  proceedings 
first  had,  the  salt  was  an  action  on  the  note 
even  as  against  the  interveners,  who,  by 
their  petition  of  Intervention,  sought  to 
avoid  any  further  obligation  thereunder, 
and  to  recover  from  plaintiffs  for  moneys 
overpaid  on  said  note.  Even  though  plain- 
tiffs did  not  formally  declare  on  the  note  and 
mortgage  as  against  the  interveners,  the 
cause  of  action  based  thereon  has  all  along 
been  the  subject  of  litigation,  so  that  the 
statute,  as  to  all  parties  in  court,  ceased  to 
run.  It  would  seem  that  where  an  Issue, 
•TCD  If  improperly  pleaded.  Is  treated  by  the 
parties  and  tried  as  an  issue,  the  Irregular- 
ity la  the  pleading.  If  one  exists,  is  waived, 
and  It  will  be  treated  as  raising  the  issue 
thus  Irregularly  presented  and  tried.  Par- 
liman  v.  Young  (Dak.)  4  N.  W.  139. 

On  the  trial  of  the  case  the  court  withdrew 
from  the  constdentlon  of  the  jury  the  evi- 
dence submitted  for  the  purpose  of  proving 
fraud  or  mistalce  as  to  the  weight  of  the  cat- 
tle at  the  time  they  were  sold  by  the  plain- 
tiffs. This  question  was  thoroughly  c(mBid- 
ered  In  the  last  opinion  given  by  this  court, 
heretofore  referred  to,  and  It  was  there  found 
that  the  evidence  In  that  trial  was  insuffi- 
cient to  supiwrt  the  verdict  in  favor  of  the 
interveners  on  that  Issue.  The  evidence  la 
this  case.  It  is  admitted,  Is  subetantially  the 
same.  If  so,  the  rule  announced  in  that  case 
has  become  tbe  law  of  the  case,  and  will 
thereafter  be  followed.  Wittenberg  v.  Molly- 
aeaux,  59  Neb.  203,  80  N.  W.  824.  The  rea- 
sons stated  in  the  opinion  on  rehearing  are 
decisive  of  the  question  now  presented. 
Viewing  the  matter  either  as  an  original 
proposition  or  as  a  point  heretofore  raised  and 
decided  In  this  same  case,  the  ruling  of  the 
trial  conrt  must  be  held  to  be  correct,  and 
the  withdrawal  of  the  question  from  the  Jury 
proper. 

It  is  urged  that  the  ootirt  erred  In  its  in- 
struction to  the  Jury  to  the  effect  that  the 
defendant  bank.  If  they  found  the  defense 
pleaded  as  to  mcmey  loaned  to  purchase  feed 
to  be  sustained  by  the  evidence,  could  retain 
of  the  proceeds  of  the  sale  of  the  cattle  only 
the  amonnt  of  the  money  loaned  to  the  in- 
terveners, and  by  them  used  for  the  pur- 
pose of  purcbasinj;  feed  for  the  mortgaged 
cattle.  It  is  Insisted  that  If  the  bank  loaned 
the  money  for  such  purpose,  this  Is  sufficient 
to  five  them  a  superior  claim  on  the  pro- 
ceeds, aad  that  It  Is  not  necessary  that  they 
trace  the  monc7  tbos  loaned  to  the  purchase 
of  feed.  The  Instruction  follows  the  plead- 
ing, and  allows  the  bank,  If  warranted  by  the 
evidence,  what  It  claimed  by  its  answer.  We 


think  the  Instruction  eorreet,  aad  in  hanaftay 
with  the  agreement  of  the  parties  as  ideeded 
in  the  answer,  assuming  the  agreement  to 
have  been  made.  I%Is  agreement,  according 
to  the  defendant's  theory,  was  that  sonw  ot 
the  cattle  might  be  sold,  and  the  proceeds 
used  for  the  purpose  of  buying  feed  for  the 
remainder.  13ie  only  lawful  use  of  the  pro- 
ceeds, then,  would  be  for  the  purchase  of 
feed,  or  to  replace  money  used  for  that  pur- 
pose; and,  if  used  for  any  other  purpose, 
the  use  thereof  would  be  wrong,  and  contrary 
to  the  terms  of  the  agreement  The  Interven- 
ers could,  under  the  agreement  if  foond  to 
exist  Bell  of  the  mortgaged  cattle  enough  to 
boy  feed  with  the  proceeds  sufficient  for 
feeding  puri>oses,  and  none  other;  and  this 
agreement  as  to  the  application  whlcb  should 
be  made  of  the  proceeds  determines  what  use 
may  rightfully  be  made  of  money  loaned,  In 
order  to  estop  plaintiffs  from  asserting  their 
prior  lien  on  all  the  proceeds  of  the  sale  of 
the  cattle  until  tlielr  demands  are  satisfied. 
The  instruction,  however,  if  erroneous,  would 
be  without  prejudice,  for  the  reason  that  the 
verdict  discloses  that  on  this  issue  the  Jury 
found  in  favor  of  the  plaintiffs,  and  that  the 
agreement  pleaded  had  not  been  proven  by  a 
preponderance  of  the  evidence.  Farther,  the 
finding  of  the  Jury,  being  only  advisory,  was 
aot  conclusive  and  binding  on  the  trial  court. 
We  think  the  evidence  abundantly  sustains 
fhe  verdict  and  Judgment  The  JudgmeBt 
being  in  harmony  with  the  pleadiags  and  the 
evidence,  properly  determines  the  respective 
rights  of  the  parties,  is  in  confonnity  with 
law,  and  should,  therefore,  be  affirmed. 


CRAWFORD  00.  v.  HATHAWAY  et  al. 

(Bopreme  Ooort  of  Nebraska.     Feb.  20,  1901.) 

APPBAlr—REHEARlNO— MOTION— JURISDIC- 
TION BY  CON SBNT— PUBLIC  LAND 
— ORANT  OP  WATERS. 

1.  A  motion  for  a  rehearing  should  concisely 
state  the  xround  or  grounds  upon  which  the 
decision  is  assailed. 

2.  Arguments  or  citations  of  anthoritias  have 
no  place  in  a  motion  for  a  rehearing. 

8.  Jurisdiction  over  the  subject-matter  can- 
not be  conferred  by  the  consent  of  parties. 

4.  Sections  47,  48,  c.  93a,  Comp.  St.  1897, 
constitute  no  acceptance  of  any  supposed  grant 
to  the  state  by  the  federal  government  of  the 
waters  on  the  public  domain. 

6.  Former  opinion  reported  la  84  N.  W.  271, 
adhered  to. 

(Syllabus  by  the  C^ourt) 

On  rehearing.    Affirmed. 

NOR V All,  0.  J.  An  opinion  was  filed  in 
this  case  during  the  last  term,  which  is  found 
reported  in  84  N.  W.  271.  Subsequently  the 
court  owing  to  the  Importance  of  irrigation, 
and  a  seeming  misappirehensicm  on  th«  part 
of  those  Interested  in  that  Important  industry 
concerning  the  questions  decided  by  the 
court  of  its  own  motion  ordered  a  reargn- 
ment  of  the  case.  Since  the  filing  of  the 
opinion,  ceousel  tot  plaintiff  has  filed  what 
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he  Is  pleased  to  designate  a  motion  for  a  ro- 
hearing,  which  comprises  some  40  pages  ot 
solidly  typewritten  matter,  and  :b  nothing 
more  than  an  extended  argument  upon  what 
counsel  concelyee  to  be  the  merits  of  the  case. 
The  attorney  who  filed  the  so-called  motion 
is  a  practitioner  of  ability  and  extended  expe- 
rience, and,  It  would  seem  to  us,  Is  certainly 
acquainted  with  the  practice  relative  to  ap- 
plications for  rehearings.  Arguments  or  ci- 
tations of  authorities  hare  no  place  In  a  mo- 
tion for  rehearing.  Such  motions  should  con- 
cisely state  the  ground  or  grounds  upon  whldi 
a  rehearing  Is  asked.  18  Knc.  PI.  &  Prac. 
57,  and  cases  cited.  Were  the  questions  de- 
termined by  the  prior  opinion  not  Important 
to  others,  we  would  be  Justified  In  striking 
the  ao-caUed  motion  from  the  files.  But,  for 
the  reason  stated,  we  will  endeavor  to  remove 
any  erroneous  impregsions  that  may  prevail 
concerning  the  former  opinion,  so  far  as  that 
Is  possible  within  the  Issues  Involved  In  the 
case. 

Before  entering  at  large  upon  a  discussion 
«f  what  we  conceive  to  be  the  only  points 
necessary  to  a  complete  determination  of  the 
case  as  made  below,  it  may  be  well  to  men- 
tion briefly  a  few  preliminary  matters  argued 
by  counsel,  which  were  not  adverted  to  in  the 
former  opinion  for  the  reason  that  the  court 
did  not  think  them  well  taken.  Other  ques- 
tions argued — and  they  are  legion,  but  not  no- 
ticed herein— may  be  considered  as  belonging 
to  the  class  last  mentioned.  At  the  com- 
mencement of  the  former  opinion  we  stated 
that  there  were  many  reasons  for  sustaining 
the  decree  of  the  lower  court  This  is  true, 
but  it  is  manifest  that  it  is  unnecessary  to 
decide  more  than  the  two  questions  there  de- 
termined, namely,  the  right  of  plaintiff  to 
maintain  this  action  before  the  rights  to  the 
waters  of  the  stream  liad  been  adjudicated 
by  the  state  board  of  irrigation,  and  the  right 
of  Hall  to  have  his  vested  Interests  protect- 
ed from  the  invasion  of  plaintiff.  These  are 
Ae  two  vital  questions  discussed  and  decid- 
ed, and  the  court  has  no  doubt  they  were  de- 
termined correctly,  and  is  further  satisfied 
that  to  a  complete  determination  of  the  lit- 
igation the  examination  of  other  questions 
argued  or  sought  to  be  raised  is  unnecessary 
at  this  time. 

It  is  suggested  that  Hall  had  an  adequate 
remedy  at  law  for  any  damages  he  might 
suffer  at  the  hands  of  plaintiff,  and  that, 
therefore,  he  was  not  entitled  to  relief  by 
injunction.  We  do  not  think  the  law  afford- 
ed him  a  remedy  that  was  adequate.  Much 
more  than  mere  compensatory  damages  was 
Involved  in  the  invasion  of  his  rights  by 
plaintiff,  and  it  seems  clear  that  he  was  en- 
•tltled  to  the  equitable  relief  accorded.  It  is 
contended,  however,  that,  if  the  court  enter- 
-tained  Jurisdiction  to  enjoin  plaintiff  from 
destroying  Hall's  vested  right  to  the  use  of 
the  water  for  mill  purposes,  it  should  have 
proceeded  to  adjudicate  all  In  controversy. 
We  do  not  think  so.    The  proper  trilranal  bo- 


fore  which  to  try  the  rights  to  the  priority 
was  the  state  board  of  irrigation,  a  special 
tribunal  of  limited  jurisdiction;  and  while 
the  court  below  could  properly  lnterx>08e  ita 
equity  powers  so  far  as  necessary  to  prevent 
an  invasion  of  his  rights,  it  was  its  duty  to 
relegate  the  parties  to  the  special  tribunal 
provided  by  the  legislature.  In  1  Spell.  Bxtr. 
Relief,  f  41,  the  author  says,  in 'substance, 
that  the  rule  limiting  the  power  of  a  court  ot 
equity  in  granting  an  Injunction  not  to  take 
Jurisdiction  of  the  whole  case  applies  espe- 
dally  to  cases  pending  in  courts  of  special 
and  limited  jurisdiction.  So  far  as  concerns 
plaintifTs  contention  that  the  court  should 
have  taken  jurisdiction  of  the  whole  case  be- 
cause it  had  Jurisdiction  to  grant  the  injunc- 
tion sought  by  plaintiff,  that  Is  answered  by 
reminding  plaintiff  that  it  failed  to  prove 
this  cause  of  action.  So  far  as  the  record 
discloses,  the  allegations  upon  which  the 
prayer  for  an  injunction  was  based  were  not 
sustained.  A  party  cannot  compel  a  court 
to  take  cognizance  of  matters  which  are  with- 
in the  Jurisdiction  of  the  board  of  Irrigation 
by  seeking  the  aid  of  an  injunction,  when  it 
is  not  entitled  to  such  relief.  So  soon  as  It 
Is  shown  that  he  is  not  entitled  to  such  In- 
junction, it  is  the  duty  of  the  court  to  re- 
fuse to  proceed  further  in  the  case  made  by 
plaintiff.  For  that  reason  the  refusal  of  the 
court  to  adjudicate  the  question  of  water 
rights  as  between  the  parties  was  proper. 
Nor  will  the  mere  consent  of  the  parties  con- 
fer jurisdiction  upon  the  court,  where  the 
subject-matter  belongs  to  a  tribunal  of  spe- 
cial and  Inferior  Jurisdiction,  like  the  state 
board  of  irrigation,  from  whose  decision  an 
appeal  lies  to  the  court  in  which  the  parties 
seek  redress. 

Counsel  for  plaintiff  complain,  of  our  for^ 
mer  ruling  to  the  effect  that  sections  47,  48, 
c.  03a,  C!omp.  St  1687,  did  not  abrogate  the 
common-law  rights  of  riparian  owners  as 
they  theretofore  existed,  and  Insists  that  the 
court  should  hold  that  those  sections,  which 
are  termed  the  "Act  of  1877,"  in  effect  estab- 
lished a  separate  ownership  of  land  and  wa- 
ter In  this  state,  and,  in  effect,  the  acceptance 
of  a  grant  by  federal  statute  (Rev.  St.  V.  S. 
I  2339)  of  the  waters  on  the  public  domain  to 
the  people  of  the  several  statea  We  copy 
the  so-called  act  of  1877: 

"Sec.  47.  Any  corporation  or  association  or- 
ganized under  the  law  of  this  state  for  the 
purpose  of  constructing  and  operating  ca- 
nals, reservoirs  and  other  works  for  Irriga- 
tion and  water  power  purposes,  shall  have 
power  to  borrow  money  and  mortgage  their 
property  and  franchises  in  the  same  manner 
and  for  the  same  purpose  as  railroad  corpo- 
rations, and  all  laws  applicable  to  railroad 
corporations  relating  to  the  borrowing  of  mon- 
ey and  the  issuance  of  bonds  and  giving  of 
mortgages  and  the  manner  of  ao  doing,  are 
hereby  declared  to  be  applicable  to  corpora- 
tions and  associations  organized  under  this 
act 
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"Sec.  4&  Canals  and  other  works  construct- 
ed for  irrigation  or  water  power  purposes  or 
both  are  bereby  declared  to  be  works  of  In- 
ternal Improvement,  and  all  laws  applicable 
to  works  of  internal  improvement  are  here- 
by declared  to  be  applicable  to  such  canal 
and  irrigation  works." 

There  is  nothing  occult  to  this  act,  bo  far 
as  we  can  ascertain.  It  Is  a  simple,  plain, 
straightforward  authorization  of  certain 
classes  of  corporations  or  associations  to  bor- 
row money,  and  to  condemn  for  right  of 
way.  To  give  them  the  right  to  condemn, 
their  object  must  be  a  public  one,  to  conform 
to  the  constitutional  requirements  that  pri- 
vate property  can  be  taken  for  public  uses 
only.  The  statute  gives  them  nothing  other 
than  these  two  powers.  It  does  not  point 
out  the  manner  in  which  the  water  is  to  be 
procured  to  fill  their  ditches.  The  right  to 
irrigate  land  bas  always  existed  everywhere. 
How,  then,  could  this  act  be  said  to  author- 
ize these  associations  to  take  water  from  the 
streams  of  the  state,  irrespective  of  the 
rights  of  individuals  thereto?  If  it  had  the 
eCtect  that  is  claimed  for  it,  to  accept  the  gift 
from  the  general  government  of  the  water 
upon  the  public  domain,  this  acceptance,  it 
will  be  noted,  was  In  favor  solely  of  corpo- 
rations or  associations  organized  under  the 
laws  of  the  state.  In  that  case*  what  became 
of  the  rights  of  individuals  to  the  water, 
which  counsel  insists  belong  to  the  people, 
and  are  no  longer  an  adjunct  to  land?  We 
think  this  statute  could  not  possibly  have 
affected  the  rights  of  riparian  owners.  Cer- 
tainly it  was  an  easy  thing  for  the  legisla- 
ture to  have  so  framed  the  act  as  to  leave 
nothing  open  to  conjecture.  There  was  no 
reason  to  hide  in  an  apparently  simple  act 
permitting  corporations  to  perform  certain 
ordinary  functions  an  acceptance  of  a  grant 
80  imiK>rtant  as  that  mentioned.  We  have 
no  doubt  of  the  correctness  of  our  conclusion 
announced  in  the  former  opinion  that  imme- 
diately after  the  passage  of  this  act  "the 
lights  of  riparian  owners  stood  exactly 
where  they  did  immediately  prior  thereto." 
We  think  counsel  misapprehends  the  whole 
scope  and  purpose  of  this  act,  which,  to  an 
unbiased  mind,  would  seem  exceedingly  sim- 
ple, and  not  in  need  of  the  slightest  interpre- 
tation. No  one,  other  than  one  anxious  to 
avoid  Hall's  contention  that  he  had  acquired 
by  appropriation  and  user  for  more  than  10 
years  prior  to  the  time  plaintiff  commenced 
this  action,  could  see  between  this  easily  un- 
derstood act  and  the  federal  statute  referred 
to  any  necessary  or  probable  connection. 
Nor  could  any  other  than  such  imagine  any 
connection  between  this  act  and  the  rights  of 
riparian  owners  or  prior  appropriators  or  us- 
ers. By  this  prior  appropriation  and  use 
Hall  bad  acquired  a  rested  right  to  the  wa^ 
ters  of  this  stream  for  milling  purposes,  and 
it  was  necessary  to  Invoke  the  aid  of  the 
statute  to  deprive  him  of  the  rights  so  ac- 
quired; hence  the  endeavor  to  give  to  the 
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statute  a  meaning  contrary  to  its  plain  lan- 
guage and  different  from  that  Intended  by 
its  framers.  There  was  no  necessity  for  the 
legislature  to  recognize  any  different  rule 
relative  to  ownership  of  water  than  had  ex- 
isted prior  thereto  in  any  Jurisdiction  where 
the  common  law  is  in  force.  It  is  as  possible 
to  Irrigate  in  England  as  in  Arizona.  The 
laws  of  gravitation  obtain  in  both  Jurisdic- 
tions. The  means  of  obtaining  title  to  wa- 
ter would  differ  in  the  two,  but  the  fact  of 
irrigation  would  co-exist  In  both.  But  coun- 
sel for  plaintiff  seems  to  assume  that  irriga- 
tion can  exist  only  where  the  common-law 
rights  relative  to  water  have  been  blotted 
out  We  reiterate  that  the  act  of  1877  had 
no  effect  whatever  upon  riparian  rights. 
Whether  such  common-law  rights  have  been 
in  any  manner  modified  or  changed  since 
that  law  was  enacted  is  not  within  the  scope 
of  this  inquiry,  and  for  that  reason  is  not 
discussed.  The  rights  of  the  lawmaking 
body  to  legislate  where  rights  have  not  vest- 
ed cannot  be  doubted,  any  more  than  its 
lack  of  power  to  take  away  rights  which 
have  vested.  Before  plaintiff  claims  to  have 
acquired  any  rights— at  least  before  the  com- 
mencement of  this  action— Hall  acquired  a 
vested  right  to  use  this  water  for  power  pur- 
poses. He  was  a  prior  appropriator.  It  Is 
not  necessary  to  a  decision  of  the  case  that 
his  rights  as  a  mere  riparian  owner  be  decid- 
ed. He  undoubtedly  had  a  vested  right  as  a 
prior  appropriator. 

The  federal  statute,  which  the  plaintiff 
claims  constituted  the  grant  of  the  waters 
on  the  public  domain,  of  which  the  act  of 
1877,  it  is  Insisted,  was  an  acceptance.  Is  as 
follows:  "Whenever  by  priority  of  posses- 
sion, rights  to  the  use  of  water  for  mining, 
agricultural,  manufacturing,  or  other  pur- 
poses, have  vested  and  accrued,  and  the  same 
are  recognized  and  acknowledged  by  the  lo- 
cal customs,  laws,  and  the  decisions  of  the 
courts,  the  possessors  and  owners  of  such 
vested  rights  shall  oe  maintained  and  pro- 
tected in  the  same,  and  the  right  of  way  for 
the  construction  of  ditches  and  canals  for 
the  purposes  herein  specified,  is  acknowledg- 
ed and  confirmed."  Rev.  St  U.  S.  i  2339.  It 
Is  claimed  that  this  statute  was  a  grant  by 
the  federal  government  to  the  people  of  the 
state  of  the  waters  on  the  public  domain. 
We  do  not  think  so.  Its  purpose  was  to  con- 
firm the  rights  of  those  who  have  acquired, 
under  certain  conditions,  the  use  of  the  wa- 
ter, and  calls  ihat  right  a  vested  one,  even 
though  the  waters  are  taken  from  streams 
upon  the  public  domain  without  the  assent 
of  the  government  If  the  statute  were  a 
grant  it  protects  Hall,  for  he  appropriated 
the  water  of  this  stream  10  years  prior  to  the 
time  this  action  was  commenced.  The  stat- 
ute would  seem  rather  to  confirm  his  right 
than  to  uphold  the  contention  of  plaintiff 
that  its  right  was  prior  In  time.  True,  its 
right  was  for  Irrigation  purposes;  but  his 
was  for  manufacturing,  and  that  right  Is  ac- 
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knowledged  In  the  statute.  So,  under  this 
act,  his  rights  were  prior  to  those  of  plain- 
tiff. He  was  a  prior  approprlator,  and  by 
virtue  of  its  provisions,  if  applicable  here, 
could  invoke  the  aid  of  the  court  to  protect 
him  from  any  attempt  on  the  part  of.  plain- 
tiff to  divert  the  water  from  his  mllL 

Some  confusion  Is  probably  bred  because 
■of  the  use  by  the  court  of  the  terms  "ripari- 
an proprietor"  and  "riparian  rights"  In  the 
former  decision.  It  is  not  necessary  to  the 
determination  of  this  case  that  Hall  should 
be  designated  merely  a  riparian  proprietor. 
He  was  more;  he  was  both  a  riparian  owner 
and  a  prior  approprlator.  Whether,  by  vir- 
tue of  the  mere  fact  that  this  stream  flowed 
through  his  property,  he  was  entitled  to  the 
full  flow  of  the  stream,  Is  not  necessary  to 
the  determination  of  the  case.  Whether, 
since  Hall  acquired  his  rights,  which  were 
vested  at  the  time  this  action  was  commen- 
ced, the  legislature  has  abrogated  or  modi- 
fled  the  rights  ot  riparian  owners  merely,  as 
such,  in  cases  where  they  have  not  attempt- 
ed to  appropriate  the  waters  flowing  through 
their  lands,  was  not  involved  in  the  question 
being  decided,  as  up  to  the  time  he  appropri- 
ated this  water  there  had  been  no  legislation 
on  the  subject  of  water  rights,  save  this  law 
of  1877.  The  whole  of  the  discussion  turn- 
ed upon  Hall's  rights  as  affected  by  said  act 
of  1877,  and  the  court,  In  effect,  said  that.  In- 
dependent of  statute,  the  common  law  rela- 
tive to  riparian  owners  was  applicable  to  this 
state.  The  question  of  whether  it  Is  within 
the  power  of  the  legislature  to  abrogate  or 
modify  the  mere  naked  right  to  the  full  flow 
of  the  stream,  where  no  act  looking  to  an  ap- 
propriation has  been  taken  by  an  individual, 
was  not  Involved,  and  is  not  decided. 

It  appears  from  briefs  filed  by  counsel  not 
directly  Interested  in  the  case  at  bar,  but 
who,  or  whose  clients,  are  interested  in  the 
subject,  as  well  as  from  that  of  counsel  for 
plaintiff,  that  It  Is  assumed  the  court  In  its 
former  decision  cast  doubt  upon  the  validity 
of  ■  the  present  irrigation  laws.  A  careful ' 
reading  of  the  opinion  should  dissipate  any 
such  idea,  for,  owing  to  the  peculiar  posi- 
tion taken  by  plaintiff,  the  coturt  could  not 
Inquire  into  that  question.  It  could  go  no 
further  than  to  determine  that  the  portion 
of  the  law  which  plaintiff  attadced  as  In- 
valid was  of  such  a  nature  as  to  make  it  de- 
pendent upon  the  other  parts  of  the  same 
law  to  such  an  extent  as  it  could  not  be  said 
that  the  part  attacked  was  not  a  material 
inducement  to  the  legislature  to  pass  the 
act  as  a  whole.  Having  so  determined,  the 
court  was  driven  to  the  conclusion  an-- 
nounced  in  the  third  point  of  the  syllabus, 
to  wit,  that  "one  cannot  successfully  rely 
upon  a  statute  when  he  at  the  same  time 
Insists  that  a  material  portion  thereof  Is  un- 
constitutional, where  it  is  obvious  that  the 
part  claimed  to  be  invalid  formed  an  induce- 
ment for  the  passage  of  the  remainder." 
For  the  reason  given,  It  is  evident  that  the 


validity  of  the  Irrigation  laws  Is  not  in  Is- 
sue, owing  to  the  manifest  inconsistency  of 
plaintiff  In  attempting  to  destroy  that  part 
of  the  act  which  conferred  Jurisdiction  of  the 
subject-matter  open  a  forum  different  to  that 
In  which  the  action  Is  brought  while  it  re- 
lied upon  the  validity  of  the  remainder  for 
its  cause  of  action,  when,  as  a  matter  of  law. 
the  act  is  an  Indivisible  whole  to  such  ex- 
tent as  that,  If  one  part  be  destroyed,  the 
whole  fabric  falls  in  ruins.  For  the  benefit 
of  counsel  for  plaintiff  a  somewhat  ampler 
discussion  of  the  reasons  of  the  court  for 
holding  that  the  act  is  an  inseparable  whole, 
BO  far  as  relates  to  the  point  under  consid- 
eration, may  be  desirable.  It  is  insisted  that, 
although  the  act  which  created  the  board 
of  irrigation  is  constitutional,  those  por- 
tions thereof  alone  which  It  Is  claimed  give 
to  It  judicial  powers  are  invalid;  that  the  resi- 
due of  the  act  which  confers  upon  the  board 
the  duty  to  distribute  the  water  is  valid, 
but  that  the  former  is  invalid,  and  can  be 
separated  from  the  remainder  of  the  act,  and 
still  leave  a  valid  board  of  irrigation,  and  a 
valid  and  complete  law.  However  this  may 
be,  it  does  not  in  any  wise  obviate  the  ob- 
jection that  the  erection  of  this  board,  with 
all  the  powers  and  functions  therein  con- 
ferred upon  it,  one  as  much  as  another,  form- 
ed a  material' inducement  to  the  leg:islature 
to  pass  the  act  Can  It  be  said  that  those 
who  voted  for  It  were  Induced  to  do  so 
solely  because  of  the  power  conferred  upon 
it  relative  to  the  mere  control  and  distribu- 
tion of  the  waters,  and  that  the  fact  that  it 
was  also  given  the  power  to  decide  the  prior- 
ity of  right  to  use  the  same,  and  is  not  the 
party  entitled  to  so  use  it  also  a  factor  con- 
ducing to  the  passage  of  the  act?  It  is  per- 
fectly natural  to  expect  these  two  factors  to 
co-ezlst  in  the  same  act  They  seem 'a  nec- 
essary part  of  it.  Before  such  a  board  can 
distribute  the  water,  it  must  determine  to 
whom  it  must  be  distributed;  and  such  a 
determination  is  judicial  In  nature  quite  as 
much  as  the  acts  of  the  county  board  sitting 
as  a  board  of  equalization.  It  must  also  nec- 
essarily adjudicate  the  right  to  use  before 
It  can  proceed  to  distribute.  Even  though 
such  right  to  use  had  been  previously  deter- 
mined by  a  regularly  constituted  court,  the 
board  would  be  obliged  to  ascertain  that 
such  determination  had  been  had  before  it 
could  distribute  It  to  the  party  entitled  there- 
to, and  such  act  of  ascertaining  would  be  a 
judicial  act  quite  as  much  as  if/ it  had  de- 
termlued  that  the  matter  of  distributing  the 
water  and  the  determination  of  the  right  to 
it  and  the  person  who  possesses  that  rigrht 
are  inextricably  Interwoven  to  the  extent 
that  it  is  practically  Impossible  to  separate 
the  one  -from  the  other.  The  court  of  course, 
is  not  passing  upon  the  question  of  whether 
this  board  is  merely  an  administrative  body, 
and  not  a  court  or  whether  it  partakes  of 
the  characteristics  of  both,  but  is  merely  il- 
lustrating Its  reasons  for  holding  that  the 
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conferring  of  adminlstratlTe  fnnctlons  upon 
It  could  not  have  been  tbe  sole  Inducement 
for  creating  It,  by  pointing  out  the  fact  that 
It  Is  practically  Impossible  to  create  an  ad- 
mlnlstratlTe  body  which  doea  not  also  pos- 
sess In  a  certain  degree  judicial  functions. 
But  tbe  fact  that  such  bodies  possess  to 
some  extent  Judicial  powers  does  not  neces- 
sarily make  such  body  a  court,  within  the 
meaning  of  the  constitution.  A  merely  ad- 
ministrative body  may  have  conferred  upon 
it  Judicial  powers  and  functions  without  in 
any  wise  trenching  upon  the  powers  or  func- 
tions of  the  courts  as  regularly  created.  It 
Is,  therefore,  Impossible  to  discriminate  be- 
tween the  Judicial  functions  of  a  body  and 
its  ministerial  functions,  and  say  that  the 
legislature  was  induced  to  create  such  body 
because  It  possessed  powers  of  one  char- 
acter, rather  than  those  of  another.  If  the 
brln^g  Into  being  of  this  board  was  an 
Inducement  to  Its  passage,— and  that  Is  too 
patent  for  denial,— the  conferring  of  Judicial 
or  quasi  Judicial  functions  was  as  much  an 
Inducement  to  ita  pasaage  aa  were  those  of 
a  mere  admlnlstratlye  nature,  and  any  en- 
deavor to  separate  one  function  from  the 
other  as  being  the  potent  and  predominant 
factor  In  determining  the  action  of  the  leg- 
islature Is  but  a  piece  of  "specious  and  fan- 
tastical sophistry."  To  illustrate:  Take  a 
portion  of  section  16^  c  69,  Sess.  Laws  1896: 
"It  shall  be  the  du^  of  the  state  board  at 
its  first  meeting  to  make  proper  arrange- 
ments for  beginning  the  determination  of  the 
priorities  of  rights  to  use  the  public  waters 
of  the  state.  «  *  •  The  method  of  de- 
termination shall  be  determined  by  tbe  state 
board,  which  at  its  first  meeting  shall  des- 
ignate tbe  streams  first  to  be  adjudicated." 
Counsel  for  plaintiff  urged  that  this  act  of 
1895  wonld  seem  to  oust  the  courts  of  Juris- 
diction to  try  priorities  of  right  to  use  the 
water,  and  we  are  asked  to  declare  that  por- 
tion of  tbe  law  Invalid  for  the  reason  that 
it  was  not  a  material  inducement  to  the  leg- 
islature to  pass  tbe  law,  the  purxKwe  of  the 
legislature  being  rather  to  enact  an  irriga- 
tion law  than  to  create  a  court  But,  before 
rights  undtf  a  law  can  be  secured,  there 
must  be  an  Instrumentality  through  which 
such  law  can  be  enforced.  This  the  law  In 
question  furnished  by  erecting  an  irrigation 
board  having  Jurisdiction  over  these  very 
rights.  Was  not  the  creation  of  this  board, 
with  all  its  powers,  the  one  as  much  as  tbe 
other,  an  inducement  to  its  passage?  How 
is  it  possible  to  believe  that  section  18,  above 
quoted,  and  others  connected  therewith,  were 
not  all  and  each  of  them  material  in  In- 
fluencing the  legislature  in  making  the  whole 
act  a  law?  No  amount  of  refining,  or  the 
urging  of  immaterial  distinctions,  will  dis- 
pose of  the  proposition  that  tbe  erection  of 
this  board  of  irrigation  with  all  tbe  duties  and 
powers  conferred  upon  It  was  so  inextrica- 
bly Interwoven  with  the  rest  of  the  act  as 
to  make  the  whole  Indivisible;  and  it  Is  Im- 


possible to  separate  one  function  of  the  board 
from  another,  and  say  that  this  or  that  was 
or  was  not  an  Inducement  to  its  passage. 
For  that  reason  the  act  must  stand  as  a 
whole,  or  entirely  fall.  But  the  question  of 
whether  it  must  stand  or  shall  fall  is  not 
Involved  in  the  case  at  bar.  The  court  does 
not  hold  that  the  law  is  in  any  particular  un- 
constitutional. It  does  not  even  cast  a  doubt 
upon  Its  validity.  It  does  not  decide  that  tbe 
Judicial  functions  conferred  upon  tbe  board  In 
any  wise  trench  upon  the  constitutional  pow- 
ers of  courts,  or  whether  they  are  such  as 
may  be  properly  conferred  upon  administra- 
tive boards.  It  merely  decides  that,  if  the 
act  in  question  is  valid,  plaintiff  proceeded 
In  the  wrong  forum.  If  It  Is  unconstitutional 
In  the  respect  urged  by  counsel,— which  we 
do  not  decide,- it  is  void  as  a  whole,  and 
plalntlfTs  cause  of  action,  If  any  It  has,  so 
far  as  relates  to  Its  right 'to  divert  the  wa- 
ters, falls  with  the  law,  on  which  It  Is  wholly 
dependent  The  motion  for  a  rehearing  Is  de- 
nied.   Rehearing  denied. 


BACON  v.  BOARD  OP  STATE  TAX 

COM'RS. 

(Supreme  Court  of  Michigan.    Feb.  27,  1901.) 

FOREiaN  CORPORATIONS— SHARES  OWNED  BT 
RESIDENTS-TAXATION— VALIDITY-UNIFORM- 
ITY OP  TAXES  —  TAXATION  IN  FOREIGN 
STATB:— EFFECT— USB  OF  WORD  "CITIZEN"— 
MEANING. 

1.  Comp.  Laws  1887,  f  8831,  provides  that, 
for  the  purpose  of  taxation,  personal  property 
shall  include  all  goods  and  chattels  belonging 
to  inhabitants  of  Michigan,  situated  without 
the  state,  except  such  as  are  actually  and  per- 
manently invested  in  business  in  another  state, 
and  shall  include  all  shares  in  corporations  or- 
ganized under  the  laws  of  Michigan  when  the 
property  of  such  corporation  is  not  exempt,  or 
18  not  taxable  to  itself,  or  when  the  p»BOnal 
property  is  not  taxed,  and  all  shares  in  for- 
eign corporations,  except  national  banks  owned 
by  citizens  of  Michigan.  BeU,  that  the  act  is 
not  unconstitutional,  as  violating  Const,  art. 
14,  requiring  uniformity  of  taxation,  in  that  it 
places  a  tax  on  stock  in  foreign  corporations 
when  held  by  residents,  which  is  taxed  as  cap- 
ital stock  in  the  state  where  the  corporation 
was  organized,  and  exempts  from  taxation 
stock  in  domestic  corporations,  the  capital  stock 
of  which  is  taxed  in  Micliigan,  since  it  was 
competent  for  tbe  legislature  to  place  domestic 
corporations  and  foreign  corporations  in  differ- 
ent classes  for  the  purpose  of  taxation. 

2.  In  determining  the  question  whether  a 
statute  which  taxed  stock  in  foreign  corpora- 
tions when  owned  by  residents,  and  exempted 
from  taxation  stock  in  domestic  corporations, 
the  capital  of  which  was  taxed  in  Michigan, 
was  nnconstitntionai,  as  unjust  and  unequal, 
the  question  whether  the  capital  stock  of  a  for- 
eign corporation  was  taxed  in  the  state  where 
it  was  organized  is  immaterial,  since  the  stock 
of  such  coriwration  in  the  hands  of  residents 
acquired  a  situs  here  for  the  purpose  of  taxa- 
tion, and  the  law  was  not  framed  with  refer- 
ence to  what  other  states  might  do. 

3.  Laws  1889  provided  that  personal  proper- 
ty of  inhabitants  of  Michigan  should  be  subject 
to  taxation.  Comp.  Laws  1897,  S  3831,  eliminat- 
ed the  word  "inhabitant,"  and  declared  that,  for 
the  purpose  of  taxation,  all  shares  in  foreign  cor- 
porations   owned    by    "citizens"    of    Michigan 
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shall  be  included.  Held,  that  the  contention 
that  the  word  "citizen,"  as  used  in  Comp.  liaws 
1897,  applied  only  to  those  citizens  of  the  state 
who  resided  elsewhere,  and  not  to  resident  citi- 
zens, because  otherwise  a  nonresident  citizen 
would  escape  taxation,  and  that  the  change 
was  made  in  the  statutes,  and  the  word  "citi- 
zen" substituted  for  "inhabitant"  to  preyent 
nonresident  citizens  from  escaping  taxation, 
could  not  be  sustained,  since  the  word  waa 
evidently  used  in  its  common  meaning,  as  syn- 
onymous with  "inhabitant"  or  "resident." 

4.  Comp.  Laws  1897,  providing  that  the  stock 
of  foreign  corporations  owned  by  citizens  of 
Michigan  shall  be  subject  to  taxation  is  not  in 
contravention  of  Gonst.  U.  S.  art.  4,  which 
declares  that  full  faith  and  credit  shall  be  giv- 
en in  each  state  to  the  public  acts  of  every  oth- 
er state,  since  no  state  can  exempt  property 
from  taxation  in  another  st&te. 

Grant,  J.,  dissenting. 

Application  by  the  state,  on  relation  of 
Tbaddeus  W.  Bacon,  for  a  writ  of  man- 
damus to  compel  the  board  of  state  tax  com- 
missioners to  reduce  an  assessment  of  the 
relator's  property.    Writ  denied. 

Avery  Bros.  (Joseph  Walsh,  of  counsel),  for 
relator.  Horace  M..  Oren,  Atty.  Gen.,  for  re- 
spondent. 


LONG,  J.  Relator  Is  a  citizen  of  this 
state,  a  resident  of  the  city  of  St.  Clair,  and 
the  owner  of  a  number  of  shares  of  stock  of 
the  New  York  Central  &  Hudson  River  Rail- 
road Company,  of  the  state  of  New  York. 
He  is  assessed  upon  the  tax  roll  of  said 
city  $50,000  for  personal  property.  This  as- 
sessed valuati<m  inclndes  shares  of  stock 
held  by  him  In  said  railroad  company.  The 
real  estate  of  said  company,  and  its  capital 
stock  in  excess  of  the  real  estate,  are  taxed 
in  the  state  of  New  York.  The  stock  owned 
in  the  state  of  New  York  Is  not  taxed.  The 
relator  appeared  before  the  board  of  state 
tax  commissioners  at  a  meeting  held  In  said 
city  August  29,  1900,  and  made  application 
to  have  said  assessment  reduced  by  reason 
of  the  fact  that,  as  the  property  and  fran- 
chises of  said  c<Hi>oratlon  are  taxed  in  the 
state  of  New  York,  the  stock  Is  not  taxable 
In  this  state.  The  board  refused  to  reduce 
said  assessment,  and  the  matter  Is  presented 
°to  this  court  upon  petition  for  mandamus  to 
compel  such  reduction. 

The  questions  raised  by  the  parties  In- 
volve the  construction  of  certain  subdivi- 
sions of  section  3831,  Comp.  Laws  1897. 
Those  provisions  are  as  follows:  "For  the 
purposes  of  taxation,  personal  property  shall 
include:  ♦  •  ♦  (5)  All  goods,  chattels  and 
effects  belonging  to  inhabitants  of  this  state 
situate  without  this  state,  except  that  prop- 
erty actually  and  permanently  invested  in 
business  in  another  state  shall  not  be  in- 
cluded. •  ♦  •  (7)  All  shares  in  corpora- 
tions organized  under  laws  of  this  state 
when  the  property  of  such  corporation  is  not 
exempt  or  is  not  taxable  to  itself,  or  when 
the  personal  property  is  not  taxed.  •  •  • 
iQ)  All  shares  In  foreign  corporations,   ex- 


cept national  banks  owned  by  citizens  of 
this  sUte." 
It  Is  contended  by  counsel  for  relator: 
1.  That  the  statute,  In  providing  for  taxa- 
tion on  foreign  stodis,  is  unconstltutionaU 
In  that  It  is  not  uniform  and  equal.  The  ar- 
gument is  that  because,  under  this  statute,, 
an  individual  holding  stock  issued  by  a  do- 
mestic corporation  which  pays  taxes  on  its 
capital  stock  is  not  taxed  on  such  individual 
stock  so  held  by  him,  the  same  rule  must  be 
applied  to  persons  owning  stock  in  a  foreign 
corporation  whose  capital  stock  is  taxed. 
One  owning  shares  in  a  corporation  is  sub- 
stantially the  owner  of  an  aliquot  part  of 
the  property  of  the  corporafjMi,  although 
the  legal  title  of  such  pn^ierty  is  vested  in. 
the  corporation,  and  not  in  him.  The  value 
of  his  shares  can  never  vary  greatly  from 
the  value  of  the  property  they  represent. 
This  is  as  true  of  shares  of  stock  in  foreign 
corporations  as  in  those  of  domestic  corpora- 
tions. The  law  taxes  both,  with  the  ex- 
ception of  cases  where  the  property  of  the 
corporation  is  taxed  In  this  state.  Stated 
thus  (and  this  Is  the  effect  of  subdivisions 
7  and  8,  taken  together),  there  is  no  want 
of  nnlformity  of  metkod  or  rule;  ind  there 
is  no  impropriety  in  thus  stating  it  for  the 
constitution  cannot  be  supposed  to  have  been 
framed  with  a  view  to  what  other  states 
might  do.  It  has  no  Jurisdiction  over  cor- 
porations of  other  states:  and  when  its  citi- 
zens embark  in  foreign  corporate  enter- 
prises, and  pay  money  to  them,  taking  cer- 
tificates of  stock  therefrom,  this  state  can- 
not tax  the  property  of  such  corporation  in 
Its  possessions  outside  of  this  state.  Yet, 
substantially,  its  citizens  have  as  much 
property  as  befwe;  and,  if  not  taxed  in  an- 
other state,  there  is  no  reason  why  It  should 
not  be  taxed  here,  like  the  stock  of  domestic 
corporations.  The  state  has  said,  in  effect, 
to  Its  citizens,  "If  you  invest  your  property 
in  corporations,  you  shall  be  taxed  upon  the 
shares,  except  where  the  property  of  the  cor- 
poration Is  taxed  to  the  corporation  by  this 
state."  We  may  doubt  the  abstract  justice 
of  this;  but  we  believe  the  state  has  the 
power  to  tax  the  shares  of  residents  in  for- 
eign corporations,  and  that  this  power  is 
not  affected  by  the  action  of  another  state  in 
imposing  taxes  upon  the  corporations. 
Michigan  owes  much  to  the  Investment  of 
foreign  money  In  her  corporations  which 
she  taxes,  and  It  Is  probably  to  her  interest 
that  moneys  so  invested  be  not  taxed  again 
elsewhere;  but  she  is  powerless  to  prevent 
It,  though  it  goes  without  saying  that  the 
property,  In  effect,  is  taxed  twice.  There  are 
the  questions  of  policy  and  abstract  Justice 
involved,  both  protesting  against  double  tax- 
ation; but  the  legislatures  of  the  states  are 
Judges  of  both  policy  and  propriety,  so  long 
as  the  constitutions  have  not  forbidden  It, 
and  the  weight  of  authority  supports  the 
claim  that.  In  the  absence  of  clear  and  ex- 
press prohibition,  they  have  not    In  the  case- 
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of  Youngblood  t.  Sexton,  32  Mlcb.  406,  a  tax 
'was  objected  to  as  violating  the  constitu- 
tional rule  of  equality  and  uniformity.    It 
was  said:    "If  the  precise  point  here  is  that 
the  tax  Is  unequal  and  unjust  because  It  Is 
not  levied  In  proportion  to  the  business  done, 
then  the  objection  Is  without  force.    It  may 
possibly  be  true  that  an  apportionment  ac- 
cording to  the  business  done  would  have 
been  more  Just,  but  a  question  of  this  nature 
concerns  the  legislature,  and  not  us.    Courts 
cannot  annul  taxes  because  of  their  operat- 
iD);  unequally  and  unjustly.    If  they  could, 
they  might  defeat  all  taxation  whatsoever, 
for  there  never  was  yet  a  tax  law  that  was 
not  more  or  less  unequal  and  unjust  in  its 
practical  workings.    •    •    •    Apportionment 
of  taxation  is  purely  a  l^slativc  functi<Mi." 
In  Insurance  Co.  v.  Qty  of  New  Orleans,  1 
'Woods,  89,  Fed.  Oas.  No.  7,0S2,  it  was  said: 
"This  IB  a  suit  for  $1,000  tax  on  a  foreign  in- 
surance company  not  chartered  in  this  state, 
but  transacting  business  therein.     •     •     • 
It  is  resisted  on  the  ground  that  the  same 
statute  imposes  but  a  tax  of  9500  upon  an  in- 
surance company  incorporated  by  the  laws 
of  the  state  and  transacting  business  there- 
in.    The  defendant  contends  that  the  dis- 
tinction made  between  these  two  classes  of 
cases  is  in  violation  of  article  14  of  the  state 
constitution,  which  declares  that  'taxation 
shall  be  equal  and  uniform  throughout  the 
state.'    The  provision  of  the  constitution  re- 
lied on  by  defendant  has  not  deprived  the 
legislature  of  the  power  of  dividing  the  busi- 
ness of  legislation  Into  classes.     It  merely 
obliges  the  legislature  to  impose  an  equal 
burden  upon  all  those  who  find  themselves 
In   the   same   class."    This  doctrine  is  sup- 
ported by  State  v.  Lathrop,  10  La.  Ann.  SU8; 
Hughes  V.  aty  of  Cairo,  92  lU.  389;   Lee  v. 
Sturges,  46  Ohio   St   IDS,   19  N.  E.  560,  2 
L.  R.  A.  666;Stutges  v.   Carter,  114  U.   S. 
."til.  5  Snp.  Ct.  1014,  29  L.  Ed.  240;   Graham 
T.  St  Joseph  Tp.,  67  Mich.  662,  35  N.  W. 
8US.     We  think  the  determination  of  this 
question  is  for  the  legislature,  and  not  sub- 
ject to  review  by  the  courts.     It  appears 
from  the  statute  Itself  that  shares  in  foreign 
corporations  are  taxed  in  this  state  but  once, 
and  the  shares  in  d(Hnestlc  corporations  or 
their  representatives  are  also  taxed.     The 
question  of  the  effect  of  statutes  of  foreign 
states   cannot   be   considered,   nor  can   such 
statutes  have  any  effect  in  this  suit  upon  the 
question  of  the  uniformity  of  the  rules  of 
taxation.     The   stock   has   a   situs  in  this 
statp,  and  Is  subject  to  the  control  of  the  leg- 
islature for  the  purpose  of  taxation. 

2.  It  is  further  contended  by  counsel  for 
relator  that  the  law  of  1896  (section  3831, 
Miller's  Compilation)  has  the  dement  of 
doubt,— <n  uncertain^  in  It  as  to  the  intent 
of  the  legislature  to  Include  sa6h  property 
for  taxation  in  this  state,— as  it  is  provided 
by  subdivision  6  that  personal  property  ac- 
tually and  permanentiy  Invested  in  any  oth- 
er state  shall  not  be  Included,  while  subdivi- 


sion 9  includes  for  taxation  all  shares  in  for- 
eign corporations  owned  by  citizens  of  this 
state,  etc.;  that  therefore  it  was  the  intent 
of  the  legislature  to  provide  taxation  upon 
such  property  against  citizens  of  the  state; 
that  It  is  evident  the  legislature  used  the 
word  "citizen"  in  its  restricted  sense,  and 
that  the  act  was  intended  to  provide  taxa- 
tion against  a  citizen  of  the  state  residing 
In  New  York  or  Ohio,  or  any  other  place  out- 
side the  state,— one  who  returns  for  the  pur- 
pose of  voting  at  elections,  or  resides  for  the 
most  part  .in  foreign  Jurisdictions;  that  the 
word  "citizen,"  as  used  in  this  statute,  was 
intended  to  reach  a  large  class  of  persons 
who  are  dtizens  of  this  state  and  reside  else- 
where; that  under  the  construction  con- 
tended for  by  the  respondents,  all  citizens 
who  are  nonresidents  of  the  state  would  es- 
cape taxation.  It  is  claimed  that  the  con- 
struction contended  for  by  relator  is  made 
apparent  from  the  change  made  in  1893  from 
the  former  provisions  of  the  statute;  that 
the  statute  of  1886  provided  for  taxation  up- 
on all  ships,  boats,  and  vessels  belonging  to 
Inhabitants  of  this  state,  whether  at  home 
or  abroad,  and  all  goods,  chattels,  and  ef- 
fects belonging  to  individuals  of  this  state 
without  this  state;  that  the  Laws  of  1889 
used  Uie  word  "Inhabitant"  in  providing  for 
taxation  upon  personal  property;  while  in 
the  enactment  of  1893  this  word  was  elim- 
inated and  the  word  "citizen"  substituted;  that 
section  3831,  Miller's  Compilation,  by  subdi- 
vision 5,  provides  for  taxation  upon  all  goods, 
chattels,  and  effects  belonging  to  inhabitants 
of  this  state  situated  without  this  state,  ex- 
cept that  property  actually  and  permanentiy 
invested  in  business  in  any  other  state  shall 
be  included;  that  the  word  "inhabitants," 
as  used  In  these  statutes,  reaches  only  per- 
sons who  are  residents  of  the  state,  while 
the  word  "citizen"  is  used  and  Intended  to 
reach  a  dass  of  persons  who  are  citizens  of 
the  state  and  reside  elsewhere;  that  by  this 
construction  all  citizens  of  the  state  who  are 
nonresidents  of  the  state  could  be  taxed  un- 
der this  law,  while.  If  it  only  provided  that 
inhabitants  of  the  state  should  be  taxed, 
then  nonresident  citizens  would  escape  taxa- 
tion. And  It  Is  thus  Insisted  that  the  change 
made  In  1893,  by  striking  out  the  word  "in- 
habitant" and  Inserting  in  lien  thereof  the 
word  "citizen,"  was  made  to  meet  this  situa- 
tion. It  is  claimed  that  under  the  construc- 
tion contended  for  by  respondent  a  rule  of 
taxation  would  be  provided  which  is  not 
uniform,  as  It  would  not  operate  upon  all 
this  kind  of  property  alike,  and  whether  it 
Is  taxable  or  not  would  depend  upon  who  is 
the  owner  of  It  It  la  claimed  that  the  stat- 
ute does  not  provide  that  all  foreign  stock 
shall  be  taxed;  that  It  provides  only  for 
taxation  of  stock  owned  by  citizens  of  the 
state.  We  think  this  contention  has  no  force, 
and  that  it  does  not  accord  with  the  plain 
provisions  of  subdivision  9.  We  think  the 
legislature  Intended   to  use   the   word   "citl- 
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sen"  as  synonymoufi  with  "Inhabitant"  or 
"resident"  As  was  said  in  McKenzle  t. 
Murphy,  24  Ark.  1Q&:  "The  word  is  often 
used  in  common  conversation  and  writing  as 
meaning  only  Inhabitant,— a  resident  of  the 
town,  state,  or  county,— without  any  impli- 
cation of  political  or  civil  privileges."  In 
State  V.  Trustees  of  Delhi  Tp.,  11  Ohio,  24, 
it  waa  said:  "Here  the  question  la  raised  as 
to  the  meaning  of  the  word  'citizen'  as  used 
in  this  connection.  That  this  word  does  not 
always  mean  one  and  the  same  thing  is 
clear.  Thus  we  speak  of  a  person  as  a  citi- 
zen of  a  particular  place,  when  we  mean 
nothing  more  by  it  than  that  he  is  a  resident 
of  that  place.  When  we  speak  of  a  citizen 
of  the  United  States,  we  mean  one  who  was 
bom  within  the  limits  of,  or  has  been  nat- 
uralized by  the  laws  of,  the  United  States, 
It  can  hardly  be  believed  that  the  legisla- 
ture, In  using  the  word  'citizen'  in  this  stat- 
ute. Intended  to  make  a  distinction  between 
native  or  naturalized  citizens  and  resident 
aliens."  We  think  it  was  not  Intended  by 
the  legislature  to  limit  the  word  to  per- 
sons who  are  actually  citizens  In  a  political 
sense.  A  liberal  construction  must  be  given 
to  the  tax  laws  for  public  purposes.  Mr. 
Justice  Grant  said  In  Auditor  General  r. 
Hutchinson,  113  Mich.  245,  71  N.  W.  614: 
"Tax  laws  should  be  liberally  construed." 
See,  also,  U.  S.  v.  Hodson,  10  Wall.  396,  19 
L.  Ed.  937;  U.  S.  v.  Taylor.  104  U.  S.  216, 
26  L.  Ed.  721. 

3.  One  other  question  is  raised.  It  Is 
claimed  that  the  taxation  of  relator's  stock 
is  In  contravention  of  section  1,  art.  4,  of 
the  constitution  of  the  United  States,  which 
provides  that  "full  faith  and  credit  shall  be 
given  in  each  state  to  the  public  acts,  records 
and  judicial  proceedings  of  every  other 
state."  This  contention  cannot  be  sustained. 
In  Bonaparte  v.  Tax  Court,  104  U.  S.  592,  26 
L.  Ed.  846,  the  question  the  court. was  asked 
to  decide  was  whether  the  registered  public 
debt  of  one  state,  exempt  from  taxation  by 
the  debtor  state,  or  actually  taxed  there.  Is 
taxable  by  another  state,  when  owned  by  a 
resident  of  the  latter  state.  The  court  said: 
"We  know  of  no  provision  of  the  constitu- 
tion of  the  United  States  which  prohibits 
such  taxation.  •  •  •  It  Is  Insisted,  how- 
ever, that  the  Immunity  asked  for  arises 
from  article  4,  {  1,  of  the  ccmstltution,  which 
provides  that  full  faith  and  credit  shall  be 
given  In  each  state  to  the  public  acts  of 
every  other  state.  We  are  unable  to  give 
such  an  effect  to  this  provision.  •  *  • 
While  the  constitution  of  the  United  States 
might  have  been  framed  to  afford  relief 
against  such  a  disability,  it  has  not  been; 
and  the  states  are  left  free  to  extend  the 
comity  which  Is  sought,  or  not,  as  they 
please."  It  was  further  remarked  In  the 
case  that:  "No  state  can  legislate  except 
with  reference  to  its  own  Jurisdiction.  One 
state  cannot  exempt  property  from  taxation 
Id  another."    In  Bradley  v.  Bauder,  86  Ohio 


St  28,  It  was  said:  "The  constitutionBl  pow- 
er to  tax  shares  of  stock  owned  by  our  citi- 
zens' in  corporations  located  without  the  state 
does  not  depend  on  whether  the  capital  of 
the  corporation  Is  or  is  not  taxed  In  the 
state  where  the  corporation  is  created.  Tlie 
power  Is  the  same  whether  the  capital  of 
the  corporation  is  there  taxed  or  not;  otb- 
erwlse,  the  power  of  taxation  conferred  by 
the  constitution  would  be  made  to  depend 
upon  the  operation  of  taws  of  foreign  Juris- 
diction,—a  proposition  so  obviously  ill  found- 
ed that  the  moment  it  is  stated  its  falsity  be- 
comes apparent"  See,  also,  Dwlght  v.  May- 
or, etc.,  12  Allen,  316,  where  the  same  doc- 
trine is  laid  down.  Cooley,  in  his  work  on 
Taxation,  lays  down  the  same  rale.  He 
says:  "The  shares  owned  by  residents  in 
foreign  corporations  may  be  taxed  to  the 
owners,  even  though  the  corporations  them- 
selves are  taxed  in  the  Jurisdictions  where 
their  operations  are  carried  on."  Cooley, 
Tax'n  (2d  Ed.)  67.   The  writ  must  be  denied. 

MONTGOMERY,  C  3.,  and  HOOKER  and 
MOORE,  JJ.,  concur  with  LONG.  J. 

GRANT,  J.  (dissenting).  The  conceded 
facts  in  this  case  are:  The  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  is  a 
corporation  organized  under  the  laws  of  New 
York.  Its  property,  personal  and  real,  is 
situated  In  that-  sUte.  It  has  no  property 
subject  to  taxation  In  Michigan.  All  Its 
property.  Including  Its  capital  stock,  is  taxed 
In  the  state  of  New  York.  Its  tax  in  that 
state  for  the  year  1900  was  (2,3^,626.08, 
which  It  paid.  This  includes  the  tax  on  Its 
capital  stock,  which  tax  amounted  to  $237,815.- 
71.  The  total  tax  amounted  to  2  per  cent 
on  its  entire  capital  stock,  and  to  11.4  per 
cent  on  Its  net  income.  The  relator  Is  a 
citizen  of  this  state,  residing  in  the  city  of 
St  Clair.  He  owns  a  number  of  shares  of 
the  capital  stock  of  that  company,  for  which 
he  holds  Its  certificate.  This  stock  has  been 
assessed  to  talm  in  St.  Clair,  presumably  at 
its  cash  value.  The  rate  of  taxation  In 
that  municipality  Is  about  3  per  cent  on  the 
assessed  value  of  property.  The  constitu- 
tion of  Michigan  provides  that:  "The  legis- 
lature shall  provide  an  uniform  rule  of  tax- 
ation, except  on  property  paying  specific 
taxes,  and  taxes  shall  be  levied  on  such 
property  as  shall  be  prescribed  by  law." 
Article  14,  i  11.  The  statute  of  Michigan 
provides  that:  "For  the  purijoses  of  taxa- 
tion, perscial  property  shall  Include:  *  *  * 
(5)  All  goods,  chattels  and  effects  belonging 
to  inhabitants  of  this  state,  except  that  prop- 
erty actually  and  permanently  Invested  in 
business  In  another  state  shall  not  be  In- 
cluded. *  *  •  (7)  All  shares  In  c(»pora- 
tlons  organized  under  the  laws  of  this  state, 
when  the  property  of  such  corporations  is  not 
exempt  or  is  not  taxable  to  itself;  or  when 
the  personal  property  Is  not  taxed.  •  •  • 
(9)  All  shares  In  foreign  corporations,  except 
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national  banks,  owned  by  citizens  of  tbU) 
state."    Section  3831,  Comp.  Laws  18S7. 

Can  tills  taxation  be  sustained  under  the 
above  provision  of  the  constitution  of  Mich- 
igan? Double  taxation  is  unequal  taxation, 
under  our  constitution.  Were  this  railroad 
company  a  Michigan  corporation,  with  all 
its  property  In  Michigan,  and  assessed  at  its 
cash  value,  and  taxes  paid  thereon,  and  were 
Its  stockholders  In  Michigan  again  taxed  up- 
on the  capital  stock  owned  by  them  at  its 
cash  value,  this  would  be  double  taxation, 
and  therefore  unequal,  and  clearly  prohibited 
by  the  c<HiBtltutlon.  To  Illustrate:  The  real 
estate  of  the  Calumet  &  Uecla  Mining  Com- 
pany, situated  in  Houghton  county,  is  as- 
sessed at  $55,274,920;  Its  personal  property, 
at  $6,650,000;  making  a  total  of  $&1,824,- 
920.  Assimiing  that  the  rate  of  taxation  in 
Houghton  county,  including  state,  county, 
and  municipal,  amounted  to  3  per  cent,  the 
corporation  would  pay  the  present  year  tax- 
es amounting  to  $1,854,747.60.  If  the  stock- 
holders in  Michigan  were  again  assessed 
upon  the  cash  value  of  their  stock,  their 
property,  clearly,  would  be  taxed  twice;  for 
the  value  of  their  stock  is  represented  by 
the  value  of  the  property' of  the  corporation. 
That  this  would  be  in  violation  of  the  con- 
stitution Is  clear.  The  stock  has  no  value 
not  based  upon  the  value  of  its  property. 
Furthermore,  the  stockholder  in  either  event 
paj^  the  taxes.  It  matters  not  what  yon 
choose  to  call  the  stock;  it  is  but  the  evi- 
dence of  his  property.  The  stoddiolders  are 
the  owners  In  fact  of  all  the  property  of  the 
corporation.  All  profits  made  belong  to  them. 
The  surplus,  upon  the  winding  up  of  its  afCairo, 
belongs  to  them.  Although  the  taxes  levied 
may  be  paid  out  of  the  earnings  of  the  compa- 
ny, and  out  of  its  treasury,  they  are  Just  as 
much  paid  by  the  stockholder  as  though  he  bad 
been  assessed  his  pro  rata  share  for  the 
payment  of  the  taxes.  This  was  distinctly 
held  in  People  v.  Badlam,  57  CaL  594.  The 
constitution  of  that  state  provided  that  "all 
property  not  exempt  under  the  laws  of  the 
United  States,  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  provided 
by  law."  Is  there  any  difference  in  meaning 
between  that  provision  and  our  own,  which 
declares  that  taxation  shall  be  equal?  Tax- 
ation in  proportion  to  value  means  equality, 
and  equality  means  taxation  in  proportion  to 
value.  So  It  has  been  held  that  the  taxa- 
tion of  the  property  of  a  bank  and  of  its 
capital  stock  at  the  same  time  is  double  tax- 
ation, forbidden  by  the  organic  law  foimd 
in  the  declaration  of  rights,  and  which  reads: 
"Every  person  in  the  state,  or  person  hold- 
ing property  therein,  ought  to  contribute  his 
proportion  of  the  public  taxes  for  the  sup- 
port of  the  government,  according  to  bis  ac- 
tual worth  in  real  or  personal  property." 
Frederick  Oo.  Com'rs  v.  Farmers'  &  Me- 
chanics' Nat  Bank,  48  Md.  117.  See,  also. 
City  and  County  of  San  Francisco  v.  Mackey 
(O.  C.)  21  Fed.  539.    Where  the  law  author- 


izing the  formation  of  coiporationB  prorlded 
tor  a  payment  of  a  tax  to  the  state,  and  ex- 
empted them  from  any  further  tax  or  bur- 
den upon  them,  it  was  held  that  the  exemp- 
tion from  taxation  Included  exemption  from 
taxation  of  the  stock  In  the  hands  of  diare- 
holders.  Gordon  v.  Appeal  Tax  Court  8 
How.  133,  11  L.  Ed.  529;  Fish  v.  Branin,  28 
N.  J.  Law,  484.  The  constitution  of  New 
Hampshire  provides,  "No  statute  provision 
shall  be  so  construed  as  to  subject  any  stock 
to  double  taxation."  The  law  of  that  state 
provided  for  assessing  stock  in  corporations 
located  out  of  the  state,  to  Individuals  own- 
ing the  same.  Under  that  act  the  municipal 
authorities  assessed  stock  in  the  Michigan 
Central  Railroad  0on4>any  to  a  citizen  of  New 
Hampshire.  By  the  charter  of  the  Miclslgan 
Central  Bailroad  Company,  its  capital  stock 
was  taxable  in  Michigan;  and  the  tax  so 
provided  was  to  be  in  lieu  of  all  taxes,  char- 
ges, or  exactions  by  virtue  of  any  law  of 
the  state.  The  court  held  that  this  stock 
was  not  taxable  In  New  Hampshire.  Kim- 
ball V.  MUford,  54  N.  H.  406.  In  New  York 
the  provision  of  their  statute,  "that  the 
shareholder  shall  not  be  taxed  In  respect  to 
his  shares  In  any  corporation  whose  capital 
stock  is  taxed,"  was  held  to  apply  to  corpora- 
tions organized  in  other  states,  where  their 
property  and  business  were  located.  Peo- 
ple T.  Commissioners  of  Taxes,  etc.,  4  Hun, 
595.  I  quote  the  following  language  from 
that  case:  "Such  corporations  are  taxable, 
and  we  must  presume,  in  the  absence  of 
proof,  that  taxes  in  their  respective  home 
states  are  duly  assessed  and  collected  upon 
their  capital  stock  or  property.  The  stoclis 
in  such  corporations,  held  by  individuals  here, 
are  simple  representatives  of  capital  or  prop- 
erty employed  In  business  in  other  states, 
the  title  of  which  is  vested  In  and  controlled 
by  the  artificial  person  created  by  and  re- 
siding in  such  statea  They  represent  an  In- 
terest which  Is  or  may  become  a  member^ 
ship  In  the  corporation,  and  evidence  of  a 
right  to  participate  In  divided  profit  and  in 
the  ultimate  dividend  of  surplus  after  the 
payment  of  all  debts  and  obligations  of  the 
corporation.  The  stock  certificates  are  not 
themselves  the  property,  but  are  evidences 
of  the  rights  Just  mentioned,  to  be  possess- 
ed, enjoyed,  and  enforced,  under  and  in  con- 
formity with  the  laws  of  the  state  which 
created  the  body  corporate.  The  property 
of  the  corporation,  whether  real  or  personal. 
In  which  these  certificates  of  legal  or  eq- 
uitable rights  are  outstanding.  Is  not  'with- 
in this  state,'  which,  by  the  general  stat- 
ute, is  the  test  of  taxability;  but  if  any 
portion  of  it  were,  that  fact  would  not  affect 
the  question  now  before  ua,  for  then,  un- 
der our  statutes,  it  would  be  taxable  here, 
because  of  Its  situs,  to  its  possessor  or 
ownw,  but  not  to  the  mere  holders  of  stock 
in  the  corporation."  That  case  was  affirmed 
by  the  court  of  appeals  in  a  memorandum 
opinion,  found  in  62  N.  X.  630.    Justice  Coo- 
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ley  aaya:  "It  Is  a  fundamental  maxim  In 
taxation  that  the  same  property  shall  not  be 
subject  to  a  doable  tax,  payable  by  the 
same  party  either  directly  or  Indirectly." 
Cooley,  Tax'n  (2d  Ed.)  227.  Justice  Cbamp- 
lln.  In  Attorney  General  t.  Sanilac  C!o>  Snp'rs, 
71  Mich.  26,  38  N.  W.  642.  said:  "The  role 
of  uniformity  forbids  that  taxation  should 
be  double.  No  person  can  be  twice  assessed 
upon  the  same  cash  value  of  the  same  prop- 
erty, to  defray  a  public  burden."  This  opin- 
ion vras  concurred  In  by  Justices  Morse  and 
Long.  Justice  Oampbell,  in  the  same  case, 
said:  "No  tax  law  can  be  valid  which  does 
not  provide  for  securing  such  uniformity.  Of 
course,  It  Is  not  necessary  to  attempt  impos- 
Blbllitles.  Uniformity,  as  well  as  value,  may 
Involve  some  exercise  of  opinion  or  discre- 
tion, and  cannot  be  absolute.  But  a  law 
which  does  not  provide  directly  for  satisfy- 
ing these  conditions  as  far  as  practicable 
cannot  be  a  valid  exercise  of  the  taxing  pow- 
er, and  cannot  be  upheld  as  conforming  to 
the  constitution.  *  *  *  It  cannot  be  pos- 
sible to  have  double  taxation  valid  under 
our  constitution.  It  not  only  destroys  uni- 
formity of  burdens,  but  In  so  doing  involves 
the  other  considerations  referred  to." 

It  Is  not  contended  that  under  the  consti- 
tution of  this  state  the  property  of  a  domestic 
corporation  and  the  stock  of  the  sharehold- 
ers, whose  value  depends  upon  the  value  of 
its  property,  can  be  taxed.  But  It  Is  con- 
tended that,  If  the  corporation  and  Its  pn^ 
erty  are  located  in  another  state,  then  the  evi- 
dence of  property  known  as  "stock"  can  be 
assessed  and  taxed  to  the  Individual  share- 
holders residing  In  Michigan.  That  Is  the  Im- 
portant question  In  this  case.  Let  ns  siq>- 
pose  that  the  Calumet  &  Hecla  Mining  Com- 
pany were  located  across  the  boundary  line  in 
Wisconsin,  and  Its  pn^terty  assessed  the 
same  as  It  now  Is  In  Michigan;  would  the 
asBessment  of  Mlchlg^an  stocldtiolders  at  the 
cash  value  of  their  stock  be  any  less  double 
taxation,  or  any  less  unequal,  than  If  located 
within  the  state?  It  must  be  borne  In  mind 
that  all  the  property  of  the  corporation  would 
be  taxaUe  in  Wisconsin,  and  nowhere  else. 
Or  suppose  that  the  Upper  Peninsula  were 
organized  Into  a  separate  state;  it  woidd  then 
follow,  if  respondent's  contention  be  correct, 
that  all  the  stock  of  the  shareholders  In  the 
old  state  would  at  once  be  taxable.  Is  it  pos- 
sible that  the  framers  of  the  constitution,  and 
the  people  who  adopted  it,  supposed  that  they 
were  adopting  a  constitution  capable  of  such 
oppression  and  injustice?  I  cannot  so  hold, 
even  If  there  are  decisions  of  other  courts 
to  the  contraiy.  There  are  occasions  when 
precedents  from  other  tribunals,  however 
learned  they  may  be,  shoidd  not  be  followed. 
The  value  of  railroad,  mining,  and  manu- 
facturing corporations  is  based  upon  their 
property,  which  Is  taxed  where  they  are  lo- 
cated. There  is  no  more  Justice  in  taxing  the 
stockholder  upon  his  stock  In  such  a  corpora- 
tion located  in  another  state  than  there  wonld 


be  in  taxing  the  stock  In  the  hands  of  a 
stockholder  of  a  domestic  corporation.  It 
Is  as  unjust  and  unequal  in  the  one  case  as 
It  Is  In  the  other.  I  cannot  sanction  that  fic- 
tion of  the  law  which  separates  the  stock, 
calls  It  personsl  property,  and  assesses  it, 
regardless  of  the  fact  that  all  the  property 
whic^  the  stock  reivresents  has  been  assessed 
by  the  authorities  where  its  property  is  lo- 
cated. It  is  common  knowledge  that  all  such 
corporate  property  Is,  and  always  has  been, 
assessed  in  the  state  in  which  it  Is  located. 
It  was  common  Imowledge  when  our  consti- 
tution was  framed  and  adopted.  Counsel  for 
respondent  dte  Cook  on  Stock  and  Stockhold- 
ers: "Aside  from  constitutional  restrictions, 
it  unquestionably  Is  within  the  powa:  of  the 
state  to  levy  not  only  a  double  tax,  but  even 
a  treble  or  quadruple  tax,  if  it  so  chooses." 
As  authority  for  the  text  the  author  cites 
Toll-Bridge  Co.  v,  Osbom,  35  Conn.  7.  His 
comment  upon  this  case  is:  "BMdently  cor- 
Xnrations  were  not  popular  In  Oonnecticut  in 
1868,  except  for  taxation  purposes."  Cook, 
Stock  &  8.  (  567,  note.  Such  a  result  is  not 
possilrte  nnder  the  constitution  of  Mi<^igan. 
One  more  UIustratlcHt  may  not  be  out  of 
place:  Ten  men,  five  living  in  Indiana  and 
five  in  Michigan,  are  engaged  as  co-partners 
In  a  manufacturing  business  located  in  In- 
diana. The  real  estate  and  all  the  personal 
property  are  in  Indiana,  and  are  there  taxed. 
The  property  cannot  be  taxed  In  Michigan. 
They  conclude  to  form  a  corporation.  Blach. 
receives  his  proportionate  share  of  the  stock. 
The  property  is  taxed  In  Indiana  to  the  cor- 
poration, the  same  as  It  was  taxed  to  the 
co-partnership.  The  result  of  the  respond- 
ent's contention  would  be  that  the  five  stock- 
holders in  Michigan,  who  could  not  be  taxed 
as  co-partners,  would  pay  the  same  tax  la 
Indiana  on  their  corporate  property  as  they 
did  upon  It  when  partnership  property,  and 
would  then  be  taxed  again  in  Mldilgan,  on 
the  theory  that  their  property  has  been  con- 
verted into  personalty,  and  is  therefore  tax- 
able In  Michigan.  Is  not  this  a  species  of 
bald  legerdemain?  Is  It  consistent  with  a 
CMUStltutlon  prohibiting  unequal  taxation?  Is 
it  the  act  of  an  honest  and  Just  government? 
Chancellor  Kent  thus  states  the  doctrine: 
"Every  xwrson  Is  entitled  to  be  protected  In 
the  enjoyment  of  his  property,  not  only  from 
invasicHis  of  it  by  Individuals,  but  from  all 
unequal  and  undue  assessmoits  on  the  part 
of  government  It  Is  not  sufficient  that  no 
tax  or  imposition  can  be  imposed  upon  the 
citizens  but  by  their  representatives  In  the 
legislature.  The  citlaens  axe  entitled  to  re- 
quire that  the  legislature  Itself  shall  cause 
all  public  tazatl<»i  to  be  fair  and  equal  in  pro- 
portion to  the  ralue  of  property,  so  that  no 
one  class  of  Individuals  and  no  one  species 
of  property  may  be  unequally-  or  unduly  as- 
sessed." 2  Kent  Comm.  331.  This  Is  not  a 
question  of  allowing  the  laws  of  another  state 
to  Inteifece  with  the  right  of  taxation  In 
Hils.    Th«  case  presents  no  such  question. 
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Tbe  gneBtlon  1b,  rather,  whether,  under  our 
conBtltutlcMi,  evidences  or  r^resentativea  of 
property  can  be  taxed  In  this  state,  while  the 
property  they  represent  Is  not,  nerer  has 
been,  and  cannot  be,  tazaUe  here,  but  Is,  and 
always  has  been,  taxable  In  the  state  where 
located.  Is  a  certificate  of  stock  any  mwe 
property  than  a  deed  of  land  or  contracts  of 
co-partnership?  All  are  erldences  of  property, 
and  nothing  more. 

I  will  now  dlscnss  the  authorities  dted  In, 
my  Brother  LONG'S  opinion,  and  others  dt-' 
ed  In  the  brief  of  tbe  attorney  general: 

In  Youngblood  t.  Sexton,  32  Mich.  407, 
tbe  right  to  Impose  a  tax  npon  the  Uqaot 
traffic,  as  a  condition  to  the  right  to  carry 
on  the  business,  was  Involved.  It  was  a  per- 
sonal tax,  and  not  one  upon  property.  It 
Tvas  in  effect  a  license  tax,  which  every  deal- 
er was  required  to  pay  before  entering  into 
tbe  traffic.  The  court  expressly  held  that 
it  was  a  uniform  tax,  and  tliat  "uniformity 
Is  tbe  very  basis  of  this  tax.  It  is  levied 
entirely  without  discrimlnatJon;  and  the 
real  objection  made  to  It  Is,  not  that  it  laclcs 
uniformity,  but  that  the  legislature  were  un- 
just in  making  it  uniform,  instead  of  levy- 
ing it  by  some  standard  of  discrimination." 
The  law  was  attacked  as  unjust  and  une- 
qual, in  that  it  was  not  levied  in  propor- 
tion to  the  business  done.  The  language 
quoted  in  my  Brother's  opinion  does  not 
apply  to  a  case  where  taxation  is  conceded 
to  be  double,  but  to  nnlform  tax  laws,  which 
cannot  be  made  to  operate  Justly  in  all  cases, 
because  of  the  infirmities  of  human  Judg- 
ment In  State  v.  Lathrop,  10  La.  Ann.  396, 
a  tax  was  Imposed  npon  a  foreign  corpora- 
tion as  a  condition  to  Its  doing  business  in 
state  of  Louisiana.  A  like  tax  was  Imposed 
npon  home  companies,  but  in  a  less  amount 
Tbe  decision  is  based  expressly  upon  the 
right  of  the  state  to  Impose  any  condition 
it  pleases  up«n  foreign  corporations  desir- 
ing to  do  business  within  tbe  state.  That 
there  be  no  mistake  about  this,  I  quote  from 
tbe  decision:  "If  this  state  has  thought  fit 
to  recognize  foreign  charters  of  Incorpora- 
tion to  the  extent  of  permitting  foreign  cor- 
porations to  transact  business  in  their  cor^ 
porate  name,  through  agents,  within  our  lim- 
its, the  legislature  had  an  undoubted  right 
to  attach  what  conditions  It  thought  fit  to 
tbe  privilege."  In  Insurance  Oo.  v.  CHty  of 
New  Orleans,  1  Woods,  85,  89,  Fed.  Oas.  No. 
7,0fi2,  the  same  question  was  involved,  and 
the  federal  court  followed  and  quoted  from 
State  V.  Lathrop.  The  same  question  was 
Involved  in  Hughes  v.  City  of  Cairo,  92  111. 
339,  and  the  decision  was  expressly  planted 
upon  two  grounds:  (1)  That  the  constitu- 
tion of  Illinois  expressly  provides  that  the 
general  assembly  may  tax  Insurance  inter- 
ests or  business,  and  persons  or  corpora- 
tions owning  or  using  franchises  and  privi- 
leges. In  such  manner  as  it  shall  from  time 
to  time  direct  by  general  law,  nnlform  as 
to  the  class  upon  which  It  operates;  and  (2) 


that  the  legislature  conld  impose  any  condi- 
tions It  saiw  fit  upon  foreign  cori>oratl<m8,  as 
a  condition  to  their  right  to  do  business  in 
the  state.  In  the  above  cases  taxation  of 
property  subject  to  general  taxation  was  no 
more  in  issue  than  It  was  In  tbe  case  of 
Trust  Co.  V.  Dnrfee  (Mich.)  84  N.  W.  1101. 
involving  the  validity  of  the  inheritance  tax 
law.  All  such  cases  do  not  involve  the  ques- 
tion of  the  assessment  of  property.  They 
are  license  taxes,  pure  and  simple,  up<Hi  the 
right  to  do  business  and  the  statutory  right 
to  Inherit  The  question  now  before  us  was 
not  raised  In  Graham  v.  St  Joseph  Tp.,  67 
Mich.  662,  35  N.  W.  808.  The  plaintiff  there 
was  the  owner  of  stock  in  a  foreign  cori>o- 
ration  whose  sole  property  was  two  steam- 
boats, which  were  assessed  at  Braiton  Har- 
bor, a  city  adjoining  St  Joseph,  where  plain- 
tiff lived.  The  court  held  that  if  the  boats 
were  taxable  at  Benton  Harbor,  plalntlfTs 
stock  could  not  be  taxed  at  St  Joseph,  and 
held  that  the  boats  were  not  taxable  in 
Benton  Harbor,  and  the  stock  was  therefore 
taxable  in  St  Joseph.  The  case  of  Sturges 
V.  Carter,  114  U.  S.  611,  6  Snp.  Ot  1014,  29  L. 
Ed.  240,  arose  in  Ohio.  Sturges  was  the 
owner  of  some  stock  of  the  Western  Union 
Telegraph  Company.  He  claimed  exemption 
because  some  of  the  property  of  the  tele- 
graph company  was  situated  in  Ohio,  and 
was  there  taxed.  The  court  followed  tbe  de- 
cision of  tbe  Ohio  court  In  Bradley  v.  Ban- 
der, 36  Ohio  St  28,  where  It  was  held  that 
the  stock  of  a  foreign  corporation,  owned  by 
a  resident  of  Ohio,  was  not  Included  in  the 
act  exempting  from  taxation  shares  of  cap- 
ital stock  which  was  taxed  in  the  name  of 
the  corporation.  Tbe  constitution  provided: 
"Laws  shall  be  passed  taxing  by  a  uniform 
rule  all  moneys,  credits.  Investments  in 
bonds,  stocks,  and  Joint-stock  companies  or 
otherwise."  In  Bradley  v.  Bauder  it  la  said: 
"Both  the  constitution  and  the  statute  ex- 
pressly designate  Investments  in  stoclcs  as 
one  of  the  subjects  of  taxation,  without  any 
restriction  or  limitation  as  to  the  place  or 
state  where  such  stocHcs  may  be  authorized 
or  Issued."  Taxation  af  both  domestic  and 
foreign  stocks,  therefore,  was  expressly  au- 
thorised by  the  constltotlon  of  Ohio.  The 
right  to  tax  was  not  in  question.  The  sole 
question  was  whether  the  fact  that  some  of 
Its  tangible  pn^erty  had  Its  situs  In  Ohio, 
and  was  there  taxed,  brought  the  case  with- 
in tbe  exemption  of  the  statute.  The  same 
question  again  arose  in  Lee  v.  Sturges,  46 
Ohio  St  153,  19  N.  El  560,  2  L.  R.  A.  656, 
and  was  held  to  be  governed  by  Bradley  v. 
Bauder.  That  case  was  decided  in  1889.  On 
page  161,  46  Ohio  St,  page  560,  19  N.  E., 
and  page  666,  2  L.  R.  A.,  is  this  language: 
"Whether  shares  of  the  stockholders  and  tbe 
capital  of  the  company  constitute  the  same 
or  different  species  of  property  has  been 
the  subject  of  much  discussion  in  a  great 
number  of  cases.  But  the  weight  of  author- 
ity we  believe  to  be  In  favor  of  the  propo- 
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sltlon  that  abares  of  stock  constitute  prop- 
erty distinct  from  tbe  capital  or  property  of 
the  company."  Two  of  tbe  five  Justices  dis- 
sented. 

In  the  construction  of  state  constitutions 
and  state  statutes,  the  supreme  court  of  the 
United  States  follows  the  decisions  of  the 
state  courts,  where  they  are  not  in  conflict 
with  the  constitution  of  the  United  l^tates. 
Several  cases  are  cited  by  the  attorney  gen- 
eral from  the  supreme  court  of  the  United 
States,  and  from  other  courts,  holding  that 
tbe  shares  held  by  stockholders  are  distinct 
from  tbe  capital  stock  of  the  corporation, 
and  that  taxation  of  both  is  not  always  nec- 
essarily double  taxation.  Among  them  is 
City  of  New  Orleans  v.  Huston,  119  U.  S. 
266.  7  Sup.  Ct  198,  30  L.  Ed.  411,  where  It 
was  expressly  held  that  the  assessment  of  a 
tax  upon  shares  or  shareholders  in  a  cor- 
poration, which  the  company  was  required 
to  pay  irrespective  of  any  dividends  or  prof- 
its payable  to  the  shareholders  out  of  which 
it  might  repay  itself,  was  substantially  a 
tax  upon  the  corporation  Itself.  Counsel 
quote  from  that  case  as  follows:  "It  is  well 
settled  by  the  decisions  of  this  court  that  the 
property  of  stockholders  in  their  shares  and 
tbe  property  of  the  corporation  in  its  capital 
stock  are  distinct  property  Interests,  and, 
where  that  Is  the  legislative  Intent,  clearly 
expressed,  that  both  may  be  taxed."  In  oth- 
er words,  snch  legislation  by  the  states  does 
not  conflict  with  the  constitution  of  the 
United  States.  That  case  quotes  with  ap- 
proval the  language  of  the  same  court  in 
Tennessee  v.  Whitworth,  117  U.  S.  129,  6 
Sup.  Ct  645,  29  L.  Ed.  830,  wherein  it  was 
lield  that  a  state  statute  exempting  the  cap- 
ital stock  of  a  railroad  company  from  taxa- 
tion exempted  tbe  shares  of  stock  in  the 
bands  of  holders.  Tbe  language  quoted  is 
as  follows:  "In  corporations,  four  elements 
of  taxable  value  are  sometimes  found:  (1) 
Franchises;  (2)  capital  stock  In  the  hands  of 
the  corporation;  (3)  corporate  property;  and 
(4)  shares  of  the  capital  stock  in  tbe  hands 
of  the  Individual  stockholders.  Each  of 
these  is,  under  some  circumstances,  an  ap- 
propriate subject  of  taxation;  and  It  is,  no 
doubt,  within  the  power  of  a  state,  when  not 
restrained  by  constitutional  limitations,  to 
assess  taxes  upon  them  In  a  way  to  subject 
tbe  corporation  or  the  stockholders  to  double 
taxation.  Double  taxation  is,  however,  nev- 
er to  be  presumed.  Justice  requires  that  the 
burdens  of  government  shall,  as  far  as  is 
practicable,  be  laid  equally  on  all;  and,  if 
property  Is  taxed  once  in  one  way,  it  would 
ordinarily  be  wrong  to  tax  It  again  in  an- 
other way,  when  the  burden  of  both  taxes 
falls  on  tbe  same  person.  Sometimes  tax 
laws  have  that  effect,  but,  if  they  do,  it  is 
because  the  legislature  has  unmistakably  so 
enacted.  All  presumptions  are  against  such 
an  imposition."  I  do  not  deem  It  necessary 
to  enter  into  an  analysis  of  the  other  cases 
cited  from  tbe  United  States  supreme  court. 


Some  of  them  arose  under  tbe  national  bank- 
ing act,  where  the  state  had  taxed  the  stock 
of  these  banks  in  the  hands  of  its  sharehold- 
ers. Of  those  cases  It  is  sufficient  to  say 
that  the  banking  act  expressly  provided  for 
such  taxation.  But  when  the  state  law  did 
not  comply  with  the  national  act  the  statute 
law  was  held  void.  This  was  the  case  In 
Van  Allen  v.  Assessors,  3  Wall.  573,  18  I^ 
Ed.  229.  In  other  cases  it  was  Insisted  that 
the  state  taxation  was  in  violation  of  con- 
tracts which  the  state  and  tbe  corporation 
entered  into,  and  was  therefore  in  Tlolation 
of  the  constitution  of  the  United  States. 
Where  such  contracts  were  clearly  made, 
the  state  laws  taxing  them  were  held  to  be 
In  violation  of  such  obligations,  under  tbe 
constitution  of  the  United  States,  and  there- 
fore void.  Where  no  snch  contract  relations 
existed,  the  power  of  taxation  was  held  to 
be  a  matter  for  the  state  to  determine,  and 
its  action  and  the  judgment  of  its  courts 
thereon  were  binding.  Others  are  cases 
where  It  has  happened  that  one's  property 
had  been  taxed  In  two  jurisdictions.  While 
this  is  recognized  as  a  hardship,  it  seems 
to  lie  occasionally  unavoidable.  This  is  tbe 
case  in  Goe  v.  Errol,  116  U.  &  624,  6  Sup. 
Ct.  475,  29  L.  Ed.  715,  where  forest  products 
intended  for  exportation  to  another  state, 
and  partially  prepared  for  that  purpose, 
were  taxed  because  their  situs  was  there, 
while  during  the  same  year  they  were  as- 
sessed to  their  owner,  as  a  part  of  Ills  gen- 
eral estate.  In  the  state  to  which  they  were 
to  be  exported  and  where  he  resided.  This 
involves  another  rule,  viz.  the  undoubted 
right  of  the  state  to  tax  personal  property 
situated  within  its  borders. 

In  most  of  the  cases  cited  by  counsel  for 
respondent  from  the  courts  of  other  states 
the  question  now  presented  does  not  appear 
to  have  been  raised.  Whether  at  the  time 
those  decisions  were  rendered  the  consGtu- 
tions  of  such  states  contained  a  provision 
similar  to  that  of  our  own,  I  have  not  taken 
the  time  to  Investigate.  If  they  did,  tbe  deci- 
sions could  be  of  little  value  as  precedents 
upon  a  question  which  was  not  brought  to 
the  attention  of  the  courts.  We  are  not  deal- 
ing with  a  case  where  the  value  of  the  prop- 
erty, which  represents  the  value  of  the  stock, 
has  not  been  taxed,  or  perhaps  could  not  be 
taxed.  In  a  foreign  jurisdiction,  the  sitns  of 
all  Its  property,  or  where  its  value  does  not 
consist  of  tangible  property,  but  largely  of  Its 
franchises,  like  that  of  the  Western  Union 
Telegraph  Company,  doing  business  in  every 
state  of  the  Union,  In  Sturges  v.  Carter,  114 
U.  S.  511,  5  Sup.  Ct  1014,  29  I*  Ed.  240;  or 
like  that  of  an  express  company,  in  Adams 
Exp.  Co.  T.  Ohio  State  Auditor,  16&  U.  S. 
194,  17  Sup.  Ct  306,  41  L.  Ed.  683;  or  like 
that  of  a  turnpike  road,  wherein  the  court, 
to  justify  the  assessment  of  the  stock  at  a 
foreign  corporation,  said:  "The  beneficial  in- 
terest, the  valuable  property,  consists  in  the 
franchise   and   right   to   recdve   tolls;  and 
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wliether  the  right  in  the  company  in  the 
soil  of  their  road  be  technically  a  fee,  or  a 
perpetual  easement,  makes  no  difference." 
Inhabitants  of  Great  Barrington  t.  County 
Gom'rs  of  Berkshire,  16  Pick.  572.  As  a  rea- 
son for  the  power  to  tax  shares  of  stock  of 
corporations,  the  supreme  coort  of  Ohio,  in 
Lee  y.  Sturges,  said:  "The  shares  of  stock 
may  be  worth  mnch  more  than  the  property 
of  the  corporation;  that  is,  the  franclilse 
may  be  very  yaloable,  while  the  visible  capi- 
tal may  be  of  but  little  value,  and  dividends 
may  be  greatly  oat  of  proportion  to  the  tan- 
gible property,  as  frequently  occurs  In  re- 
gard to  street  railroads,  gas  companies;  elec- 
tric light  companies,  etc."  This  language 
was  used  as  applicable  to  domestic  as  well  as 
foreign  corporatiohs.  It  could  not  apply  in 
this  state,  where  we  have  Just  held  that  fran- 
chises may  enhance  the  value  of  corporate 
property,  which  Is  to  be  assessed  as  a  imlt, 
and  at  its  cash  value.  Detroit  Citizens'  St 
Ry.  Co.  V.  Common  Council  of  City  of  De- 
troit, 85  N.  W.  96.  There  may  be  cases 
where  such  stock  Is  properly  and  Justly,  as- 
sessable under  the  statute  and  the  constitu- 
tion. But  we  are  dealing  with  &  case  where 
the  value  of  all  property  which  the  stock 
represents,  and  of  which  Its  certificate  Is 
evidence,  is  all  assessed  and  taxed  by  and 
In  the  state  where  it  is  situated,  and  where 
all  such  property  has  been  assessed  and  tax- 
ed, in  accordance  with  the  custom  of  all  the 
states  from  the  foundation  of  the  govern- 
ment to  the  present  time,  and  where  alone 
it  can  be  taxed.  I  have  endeavored  to  dem- 
onstrate that  this  is  double,  and  therefore 
unequal,  taxation.  The  qnestion  Is  new  In 
this  state,  having  never  before  been  present- 
ed to  its  courts.  To  interpret  the  constitu- 
tion so  as  to  include  such  taxation  must  be 
conceded  to  result  in  the  accomplishment 
of  a  gross  injustice,  and  to  violate  that  rule 
of  just  taxation  which  lies  at  the  foundation 
of  honest  government  It  is  a  narrow  con- 
struction. It  violates  the  spirit  of  that  In- 
strument T»  hold  that  such  taxation  Is  ex- 
cluded by  the  constitution  does  Justice  to 
all  its  dtlzens,  in  subjecting  them  to  equal 
taxation,  and  does  injustice  to  none.  In  my 
Judgment  the  constitution,  both  In  letter  and 
in  spirit  prohibits  such  taxation.  I  think 
the  writ  should  issue. 


REHBEIN  et  al.  v.  RAHR  et  al. 
(Supreme  Court  of  Wisconsin.    Feb.  26,  1901.) 

BANKING  CORPORATION-INSOLVBNCY-STOCK- 
HOLDBRS  —  INDIVIDUAL  LIABIUTT  —  ARTI- 
CUtS  OP  INCORPORATION-SIONATURB-DB- 
UVBBT— BSTOPPBI/-PUBLIC  POUCT  —  REC- 
ORD—PAROL  KVIDBNCB  — AOMISSIBILITT  — 
CREDfTORS  —  AMOUNT  OF  CLAIMS  —  MAIN- 
TBNANCa  OF  SUIT— SXTBNT  OF  LIABILITT— 
ADJVSTUBNT  OF  CLAIMS— PROPSR  PARTIES. 

1.  Sev.  St  1886,  (  2024,  snbsec.  47.  provides 
that  stockholders  in  every  banking  corporation 
organized  under  this  act  shall  be  Individually 
responsible  to  the  amount  of  their  respective 
shares  for  all  its  indebtedness  and  liabilities  of 


every  kind.  S.,  the  promoter  of  a  bank,  secnr- 
ed  the  signature  of  W.  R.  and  R.  R.  to  the 
articles  of  Incorporation,  with  the  understand- 
ing that  they  were  not  to  be  liable  unless  the 
signature  of  M.  R.  should  be  secured,  and  bis 
consent  that  the  firm  of  R.'s  Sons  should  take 
25  shares.  M.  R.  refused  to  sign  the  articles, 
and  S.,  after  being  Informed  of  snch  refusal, 
and  without  the  knowledge  of  W.  R.  and  R.  R., 
filed  the  articles  of  incorporation  with  their  sig- 
natures, and  subsequently  tendered  25  shares 
to  the  firm,  which  were  refused.  In  all  the  re- 
ports of  the  bank  to  the  state  treasurer  W. 
R.  and  B.  R.  were  returned  as  stockholders. 
BOd,  that  W.  R.  and  R.  R.  became  stockhold- 
ers In  the  bank,  and  hence  were  individually 
liable  under  the  statute,  since  it  would  be 
against  public  policy  to  allow  them  to  impeach 
the  record  as  against  the  intervening  rights  of 
creditors  by  showing  the  conditional  signature 
of  the  articles. 

2.  Rev.  St  1896,  t  2024,  subsec.  18,  provides 
that  any  nnml>er  of  persons  may  associate  and 
become  incorporated,  and  subsection  19  de- 
clares that  such  persons  shall  make  a  certifi- 
cate stating  the  names  of  the  shareholders  and 
the  a.mount  subscribed  by  each,  and  subsection 
47  Imposes  on  stockholders  an  Individual  liabil- 
ity for  the  debts  of  the  corporation  to  the 
amount  of  their  shares.  Held,  that  the  fact 
that  articles  of  incorporation  for  a  bank  were 
signed  by  W.  R  and  B.  R.,  two  of  the  three 
members  of  the  firm  of  R.'b  Sons,  and  that  the 
stock  was  listed  in  the  name  of  R.'s  Sons,  and 
that  it  was  the  intention  of  W.  R.  and  R.  K. 
to  bind  the  firm,  did  not  prevent  the  enforce- 
ment of  the  Individual  liability  of  W.  R.  and  R. 
R.,  since  as  the  statute  required  the  articles 
to  be  signed  by  stockholders,  and  as  W.  R.  and 
R.  R.  could  not  bind  the  firm,  it  will  be  pre- 
sumed they  intended  to  bind  themselves,  and 
the  record  cannot  be  varied  by  parol  evidence 
of  an  intention  to  bind  the  finn. 

3.  Rev.  St.  1898,  i  2024,  subsec.  18,  provides 
that  any  number  of  persons  may  associate  and 
become  incorporated,  and  subsection  19  de- 
clares that  snch  person  shall  make  a  certificate 
stating  the  names  of  the  shareholders  and  the 
number  of  shares  subscribed  by  each,  which 
shall  be  filed  with  the  register  of  deeds.  At^ 
tides  of  incorporation  for  a  hank  were  siinied 
by  W.  R.  and  R.  R.  on  condition  that  they  were 
not  to  be  bound  unless  M.  R.,  the  third  mem- 
ber of  the  firm  of  R.'s  Sons,  should  also  sign 
and  agree  that  the  firm  should  take  $2,500 
worth  of  shares.  M.  R.  refused  to  sign,  and 
the  promoter  of  the  corporation,  without  the 
knowledge  of  W.  R.  and  K.  R.,  filed  the  articles 
with  their  signatures.  Held,  that  the  fact  that 
the  firm  refused  to  accept  the  shares  when  ten- 
dered was  not  sufficient  to  show  a  rescission  of 
the  contract  in  the  absence  of  evidence  that 
the  corporation  accepted  the  rescission,  since 
on  the  filing  of  the  certificate  the  contract  be- 
came an  execnted  one,  and  hence  irrevocable, 
without  the  consent  of  both  parties. 

4  Where  the  claims  of  plaintiffs  against  an 
insolvent  banking  corporation  amounted  to  only 
$2,800  out  of  a  total  liability  of  $485,000,  the 
contention  that  iriaintiffs  could  not  maintain  an 
action  in  equity  to  enforce  the  individual  lia- 
bility of  defendants  as  the  owners  of  $2,500 
worth  of  shares  in  the  bank  because  of  the 
trifling  interest  of  plaintifFs  cannot  be  sustain- 
ed, since  in  theory  all  creditors  are  plaintifb 
to  such  an  action,  and,  if  the  other  creditors 
refused  to  Join  In  the  prosecution  of  the  suit  on 
due  notice,  defendants  were  liable  to  plaintiffs 
to  the  full  amount  of  their  shares. 

5.  Where  plaintiffs,  who  had  claims  against 
an  insolvent  bank  to  the  extent  of  $2,800  out 
of  a  total  liability  against  the  bank  of  $485,000, 
sued  defendants  to  recover  their  Individual 
liability  on  $2,500  worth  of  shares,  and  the 
other  creditors  on  due  notice  did  not  join  in 
the  prosecution  of  the  action,  plaintiffs  will  be 
entitled  to  recover  the  full  amount  of  $2,500, 
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since  tlie  faiiure  of  the  otlier  creditors  to  join 
in  the  action  makes  it  a  bar  to  any  further 
action  against  defendants  on  the  ciaims  «>t 
such  creditors. 

6.  In  an  action  by  certain  creditors  of  an  in- 
solvent bank  to  enforce  the  individual  liability 
of  stockholders,  the  fact  that  plointifEa  elected 
to  omit  certain  stockholders  because  of  their 
insolvency  will  not  preclude  the  defendants  or 
any  other  creditors  or  the  court  from  bringing 
in  the  omitted  stockholders,  since  an  adjudica- 
tion in  the  case  will  bar  all  creditors  from  any 
demand  on  the  omitted  stoclcholders,  and  the 
defendants  from  any  right  of  contribation 
against  them. 

Appeal  from  circuit  court.  Brown  county; 
Saul  D.  Hastings,  Jr.,  Judge. 

Action  by  A.  M.Rehbein  and  othM^  against 
William  Rahr  and  others.  From  a  Judgment 
in  favor  of  defendants,  plaintiffs  appeal  Re- 
Tersed. 

The  T.  O.  Shove  Company,  a  state  banking 
corporation,  having  assigned  April  12,  1892, 
plaintiffs,  being  creditors  of  said  bank  to  the 
extent  of  $2,800  out  of  an  aggregate  of  about 
$4S5,000,  brought  suit  against  defendants, 
nominally  Impleading  with  them  the  corpo- 
ration and  the  other  stockholders  thereof, 
who,  however,  were  not  served  with  process, 
they  b^ng  alleged  to  be  insolvent.  The  ac- 
tion was  brought  by  plaintiffs  for  the  benefit 
of  the  creditors  of  said  corporation,  and  to 
enforce  the  statutory  liability  of  the  defend- 
ants Rahr,  under  subsection  47,  §  2024,  Rev. 
St.  1898,  for  an  additional  amount  equal  to 
the  par  value  of  the  stock  claimed  to  have 
been  held  by  them.  It  appeared  that  in  1884, 
(preliminary  to  the  organization  of  the  Shove 
Bank  by  T.  C.  Shove,  theretofore  a  private 
banker,  these  defendants,  with  their  brother, 
Max  Rahr,  constituted  a  business  partnership 
under  the  name  of  William  Rahr's  Sons;  that 
Shove  spoke  to  William  Rahr  about  his  firm 
becoming  a  stockholder  for  25  shares  in  the 
proposed  banldng  corporation;  that  William, 
after  talking  with  Reinhardt,  expressed  his 
own  and  Reinhardf  s  approval  of  such  propo- 
sition, and  they,  at  the  request  of  Shove, 
signed  their  names  to  a  certlflcate  of  incor^ 
poration  under  the  bank  incorporation  statute 
(now  section  2023a),  with  the  understanding, 
as  found  by  the  court,  that  such  signature 
was  only  for  the  purpose  of  performing  their 
Individual  part  towards  constituting  the  firm 
of  William  Rahr's  Sons  a  stockholder,  and 
that,  in  order  to  bind  the  firm,  the  other 
member  was  to  subscribe  and  acknowledge, 
to  accomplish  which  blanks  were  left  for  the 
name  of  Max  Rahr.  The  court  further  found 
that  there  was  no  Intent  or  understanding  on 
the  part  of  any  one  that  William  Rahr  or 
Reinhardt  Rahr  should,  individnally  or  joint- 
ly, become  contracting  parties  by  virtue  of 
their  signatures.  Max,  on  being  informed  of 
what  they  bad  done,  did  not  approve,  and 
thereupon,  a  day  or  two  after  their  signatures 
had  been  afl^ed,  William  notified  Shove,  who 
held  the  paper,  that  they  bad  reconsidered, 
and  declined  and  refused  to  become  stock- 
holders.   All  this  was  nearly  a  month  before 


the  papers  were  filed  with  the  reglat^  of 
deeds  to  create  the  corporation.  Thereafter, 
on  June  3,  18S4,  Shove,  notwithstanding  said 
notification,  did  file  the  certificate  in  question 
bearing  the  names  of  William  Rahr  and  Relq- 
bardt  Rahr,  and  specifying  among  the  list  of 
stocklioldeis  "William  Ralir's  Sons,  of  Mani- 
towoc, Wis.,  holds  25  shares."  Subsequent- 
ly, alx>ut  July  1,  1884,  Shove  brought  and  ten- 
dered to  William  Rahr  a  certificate  of  stock 
for  25  shares.  Rahr  refused,  saying  that  the 
firm  had  declined  to  become  a  stockholder, 
and  would  not  take  it,  and  persisted  in  siuib 
refusal,  although  Shove  offered  to  accept  the 
note  of  the  firm  for  this  amount,  whereupon 
Shove  took  the  certificate  of  stock  away.  It 
appears  that  it  was  never  destroyed,  and  that 
the  stub  In  the  stock  book  continued  to  show 
certificate  No.  16,  26  shares,  in  Oie  name  of 
William  Rahr's  Sons,  although  it  did  not 
show  any  signature  to  the  receipt  therefor 
printed  on  the  stub.  Thence  onward  the  of- 
ficers of  the  bank  continued.  In  their  reports 
to  the  state  treasurer,  to  include  William 
Rahr's  Sons  among  the  list  »f  stockholders, 
but  of  none  of  such  facts  had  the  respondents 
any  knowledge.  It  does  not  appear  that  lists 
of  stockholders  were  at  any  time  after  the 
Incorporation  filed  with  the  register  of  deeds. 
The  insufficiency  of  the  general  assets  of  the 
bank  to  pay  more  than  about  29  per  cent  of 
its  debts  was  found.  There  was  evidence 
that  most  of  the  plaintiffs  bad  newspaper  in- 
formation at  the  time  of  the  incorporation  of 
the  bank  in  1884  that  WiUlam  Rahr's  Sons 
were  stockholders,  and  plaintiff  Stolze  had 
seen  the  reports  of  the  state  treasurer  from 
time  to  time  thereafter  containing  their 
names,  and  had  examined  the  record  of  cer- 
tificate for  incorporation  in  the  register's  of- 
fice. The  court  found  that  neither  WUliam 
Rahr,  nor  Reinhardt  nor  both  of  them,  were 
by  the  plaintiffs  supposed  to  be  holders  or 
owners  of  any  of  the  capital  stock  of  said 
bank.  There  was  no  evidence  as  to  whether 
any  other  creditors  had  knowledge  or  in- 
formation, before  the  assignment  of  any  con- 
nection of  respondents  with  the  bank.  The 
court  found  as  a  fact  that  at  none  of  the 
times  involved  did  the  respondents  William 
Rahr  or  Reinhardt  Rahr,  either  jointly  or  sev- 
erally, own  or  hold  any  of  the  capital  stock 
of  the  Insolvent  banking  company.  Judg- 
ment was  entered  dismissing  the  complaint 
from  which  the  i^intiffs  appeaL 

Timlin,  OUcksman  &  Conway,  for  appel- 
lants. Nash  &  Nash  (F.  0.  Winkler,  of  coun- 
sel), for  respondents. 

DODGE,  J.  (after  stating  the  facts).  The 
liability  sought  to  be  enforced  In  this  action 
has  been  subject  to  many  decisions  in  this 
court  the  result  of  which  is  that  It  is  strlctiy 
and  distinctively  contractual,  but  contractual 
not  because  of  express  agreement  but  because 
of  the  statute  (section  2024,  subsec.  47) :  "The 
stocldiolders  in  every  corporation  or  assocla- 
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tlon  organized  nnder  the  proTlslona  of  this 
act  shall  be  Individually  responsible  to  the 
amount  of  their  respective  share  er  shares 
of  stock  for  all  its  indebtedness  and  liabil- 
ities of  every  kind."  Every  Individual  Who 
brings  himself  within  its  terms  must  b6  held 
to  have  contracted  and  agreed  that  he  will 
pay  all  liabilities  under  which  the  bank  may  at 
any  time  labor  while  he  continues  that  re- 
lation, to  an  amount,  however,  not  exceed- 
ing the  par  value  of  his  stock.  The  contract 
is  said  to  be  between  him  and  each  of  the 
creditors.  By  reason,  however,  of  the  fact 
that  all  creditors  have  an  equal  right  to 
share  in  that  liability,  and  that  each  stock- 
holder has  a  right  that  every  other  shall 
contribute  to  defray  the  aggregate  thereof, 
it  has  been  held  that  the  proper  method  of 
enforcement  is  not  through  a  suit  at  law  by 
one  of  such  creditors  against  one  or  more  of 
such  stockholders,  but  by  all  creditors  against 
all  stockbolder8»who  can  be  brought  with- 
in the  Jurisdiction,  together  with  the  cor- 
poration, as  defendants.  Ooleman  v.  White, 
14  Wis.  700;  Finney  v.  Guy,  106  Wis.  256,  82 
N.  W.  S&S,  4d  li.  R.  A.  486;  Bank  v.  Benson, 
106  Wis.  624,  82  N.  W.  e01>  Since  this  con- 
tract is  Implied  from  the  statute,  its  scope 
is  limited  thereby.  That  statute  Imposes  the 
liability  upon  stockholders,  and  no  others. 
The  primary  question,  therefore,— and,  indeed, 
that  most  litigated  in  the  present  case,— is, 
were  the  respondents  stockholders  of  the  de- 
fendant corporation?  The  circuit  court  evi- 
dently faced  «cactly  this  proposition,  and 
held  that  the  respondents  never  became  stock- 
holders, predicating  his  conclusion  on  one 
specific  finding  of  fact,  namely,  that  they  did 
not  execute  the  certificate  of  incorporation. 
True,  they  signed  their  names  to  it,  but  he 
found  as  fact  that  the  signature  was  pre- 
liminary only,  and  understood  by  all  par- 
ties to  be  as  If  not  done  until  consummated 
by  the  assent  and  signature  of  the  third 
member  of  the  firm  of  William  Bahr's  Sons, 
Max  Rabr.  Assuming  the  facts  of  the  trans- 
action to  be  as  found  by  the  court,  the  first 
and  vital  question  is  whether  his  conclusion 
of  nonstockholding  by  these  defendants  may 
lawfully  be  drawn  therefrom,  notwithstand- 
ing the  fact  that  by  the  filing  of  the  paper 
bearing  their  signatures  they  were  appar- 
ently shareholders.  It  must  be  conceded  that 
the  general  rule  is  perfectly  well  settled  by 
the  decisions  of  this  state  that  a  document 
which  requires  delivery  to  be  efTectnal  Is 
wholly  ineffectual  unless  voluntary  delivery 
thereof  be  made;  that  otherwise  such  paper 
never  comes  into  existence  as  a  legal  instru- 
ment This  was  decided  as  early  as  Everts 
V.  Agnes,  4  Wis.  343,  and  has  been  reiterated 
In  Railroad  Co.  v.  Palmer,  10  Wis.  5rT4;  Walk- 
er V.  Ebert,  29  Wis.  194;  Kellogg  v.  Stelner, 
Id.  626;  Tlsher  v.  Beckwlth,  30  Wis.  55; 
Andrews  v.  Thayer,  Id.  228;  Ohlpman  t. 
Tucker,  88  Wis.  43;  Hillsdale  College  v. 
Thomas,  40  Wis.  661,— most  of  which  cases 
deal  with  the  situation  where  the  signer  of 


a  paper  has  left  It  in  the  hands  of  a  deposi- 
tary to  be  delivered  only  on  certain  condi- 
tions. If  the  paper  be  delivered  contrary 
to  those  conditions,  it  is  of  no  force  or  ef- 
fect; never  comes  into  existence  as  against 
the  signer,  and  therefore  no  rights  under 
the  same  can  be  acquired  by  any  one,  how- 
ever Innocent,  or  for  value,  unless  the  sign- 
er's conduct  Is  so  characterized  by  negli- 
gence as  to  estop  him  against  an  bmocent 
holder  from  denying  responsibility  upon  the 
paper.  The  deposit  with  a  reasonably  re- 
sponsible person  as  a  custodian,  to  deliver 
only  on  certain  conditions,  Is  held  not  neg- 
ligent. Everts  v.  Agnes,  supra.  Chief  Jus- 
tice Dixon  said,  in  Walker  y.  Ebert,  supra 
(page  197):  "The  Inquiry  in  such  cases  goes 
back  of  all  questions  of  negotiability,  or  of 
the  transfer  of  the  supposed  paper  to  a 
purchaser  for  value,  before  maturity,  and 
without  notice.  It  challenges  the  origin  or 
existence  of  the  paper  Itself;  and  the  prop- 
osition is  to  show  that  It  is  not  in  law  or  la 
fact  what  It  purports  to  be,  namely,  the 
promissory  note  of  the  supposed  maker." 
These  remarks  were  held  applicable  to  a 
mortgage  delivered  contrary  to  Instructions, 
recorded,  and  transferred  for  value  to  an 
innocent  holder.  Chipman  v.  Tucker,  Bui)ra. 
These  cases  fully  recognize  the  distinction  be- 
tween an  acquisition  of  possession  which  tbL> 
signer  has  never  authorized  or  assented  to,  and 
the  Inducing  of  the  signer  to  make  or  as- 
sent to  a  delivery  by  fraud  going  to  the  mo- 
tives moving  such  assent  In  the  latter  case 
the  paper  becomes  eCFectual  as  a  legal  docu- 
ment, subject  to  be  defeated  by  proof  of  the 
fraud,  unless  legal  rights  of  Innocent  holders 
for  value  have  Intervened;  but  In  the  former 
it  Is  nonexistent;  It  Is  as  a  paper  which  the 
maker  never  signed,  or  as  one,  to  which  his 
signature  having  been  put  while  in  his  own 
possession,  is  purloined  from  that  posses- 
sion without  his  negligence.  The  question 
whether  the  recipient  of  that  paper  had  or 
had  not  knowledge,  or  was  or  was  not  fraud- 
ulent In  receiving  the  same,  is  immaterial. 
Railroad  Co.  v.  Palmer,  supra.  This  principle 
is  very  old,  and  thoroughly  established  at  com- 
mon law,  and  no  exception  save  that  of  es- 
toppel by  negligence  had  ever  been  recognized 
in  Wisconsin  until  Belden  v.  Hurlbut,  94  Wis. 
562,  69  N.  W.  357,  37  L.  R.  A.  853,  where  a 
contrary  rule  was  applied  to  a  probate  bond, 
largely  on  the  authority  of  Dalr  v.  U.  S.,  16 
WaU.  1,  21  L.  Ed.  491,  and  Russell  v.  Freer, 
56  N.  Y.  67,  but  supported  by  a  large  number 
of  other  decisions;  a  distinction  being  drawn 
between  other  documents  and  such  paper  as 
a  probate  bond,  signed  by  sureties,  and  de- 
livered to  the  principal  obligor,  or  some  one 
acting  for  him.  Such  distinction  was  held  t» 
.be  required  <mi  tn^unds  of  public  policy.  It 
was  said  that  the  Wisconsin  cases  above  re- 
ferred to  differ  from  the  case  then  in  hand 
in  that  they  Involve  business  transactions  be- 
tween man  and  man  only,  where  the  grantee 
Is  perfectly  able  to  ascertain  and  Investigate 
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the  status  of  the  transaction,  and  they  do 
not  Involve  the  considerations  of  public  pol- 
icy, and  the  preservation  of  the  estates  of 
widows  and  minors,  which  are  strongly  set 
forth  in  the  quotations  made  from  Dalr  t. 
U.  S.  and  State  v.  Peck,  S3  Me.  284.  Th€ 
rule  of  Belden  v.  Hurlbut  has  since,  without 
discussion,  been  applied  to  a  private  bond 
passing  between  Individuals  in  Machine  Co. 
V.  Simon,  104  Wis.  120,  124,  80  N.  W.  71,  the 
court  there  saying  that  bonds  are  governed 
by  a  different  rule  from  other  Instruments. 

The  findings  In  the  case  at  bar  disclose  a 
situation  which,  oa  the  authority  of  the  Wis- 
consin cases  above  cited,  would  probably  de- 
feat a  promissory  note,  mortgage,  or  other 
like  paper,  but  would  not  defeat  a  probate  or 
public  bond  similarly  deposited.  The  ques- 
tion, then,  recurs  whether  the  rule  so  well  es- 
tablished In  Wisconsin,,  that  ordinarily  a  pa- 
per shall  have  no  efficacy  whatever  unless 
made  current  by  voluntary  delivery,  is  to  be 
subjected  to  further  exception  In  favor  of 
documents  like  that  before  us,  which.  In  or- 
der to  become  valid  and  effective,  was  not 
to  be  delivered  to  an  adversarlly  Interested 
Individual,  who  was  to  acquire  his  rights 
thereby,  but  was  to  be  delivered  to  the  public 
by  ^llng  with  the  register  of  deeds,  upon 
whom  rests  no  duty  to  scan  or  scrutinize  the 
Instrument,  or  to  ascertain  any  of  the  facts 
bearing  upon  Its  due  execution  or  upon  the 
authority  of  him  who  files  It,  but  merely  to 
receive  and  give  to  It  apparent,  ostensible 
authenticity  and  force  by  speading  it  upon 
the  public  records.  It  would  seem  that  the 
question,  thus  stated,  answers  Itself,  In  the 
light  of  the  reasons  which  Induced  this  court 
to  Insist  on  the  validity  of  probate  bonds  al- 
though no  voluntary  delivery  thereof  had  oc- 
curred. Certainly,  more  duty  and  opportun- 
ity for  scrutiny,  precaution,  and  inquiry  rests 
up<m  the  county  judge  before  the  acceptance 
of  a  bond  which  shall  give  existence  and  au- 
thority to  an  administrator,  guardian,  or 
trustee  than  rests  on  the  register  of  deeds  In 
accepting  and  filing  articles  of  Incorporation. 
Again,  those  who  are  to  be  affected  thereby, 
and  who  are  to  rely  on  the  state  of  facts 
which  depends  upon  the  existence  of  such 
paper,  are  even  more  remote  and  unable  to 
protect  themselves  in  the  case  of  the  estab- 
lishment of  a  bank  than  In  the  case  of  the 
creation  of  a  court  officer.  They  may  have 
no  Interest  until  years  after  the  event,  and 
they  may  well  be  as  helpless,  and  as  entitled 
to  invoke  rules  of  public  policy,  as  are  the 
widows,  orphans,  or  beneficiaries  whose  prop- 
erty depends  upon  the  sufficiency  of  the  bond. 
Such  reasons  He  at  the  foundation  of  the 
policy  of  this  and  other  states  to  place  about 
the  business  of  banking  extraordinary  re- 
strictions and  safeguards  to  minimize  as  fat* 
as  possible  the  grievous  results  of  Insolvency. 
The  disturbance  of  the  business  world,  and 
the  Impoverishment  of  those  who  rely  on  the 
semipubllc  character  of  banks  for  the  safe- 
keeping of  their  moneys,  are  considerations 


which  involve  so  mtich  of  public  policy  and 
general  welfare  that  they  Invite  and  have 
received  the  most  anxious  care  at  the  hands 
of  both  legislature  and  Judiciary.  By  virtue 
of  his  bond  the  county  judge  confers  upon 
an  administrator  custody  and  control  of  mon- 
eys and  property  of  the  few  people  interested 
In  an  estate.  By  virtue  of  the  public  record 
of  inc(Hi)oration  papers  the  state  confers  up- 
on a  bank  in  practical  effect  the  custody  of 
the  moneys  of  a  whole  community,  whose 
members,  whatever  their  right,  have  prac- 
tically not  the  power  of  ascertaining  Its  safe- 
ty, bat  ex  necessitate  rely  therefor  on  the 
status  the  state  has  given  it  This  compari- 
son leaves  no  doubt  of  the  duty  of  a  court  to 
adopt  for  the  protection  of  the  latter  situa- 
tion quite  as  stringent  rules  as  for  the  for- 
mer. We  are  unable,  therefore,  to  escape  the 
conclusion  that  all  the  considerations  which 
justified  the  decision  In  Belden  v.  Hurtbat 
necessitate  the  holding  thaf  public  policy  de- 
mands that  the  certificate  of  Incorporation  of 
a  bank,  when  filed  and  acted  on,  must  be  giv- 
en full  effect,  according  to  Its  terms,  against 
those  who  execute  the  same,  although  Its  fil- 
ing may  have  occurred  In  contravention  of 
the  understanding  and  directions  of  some  of 
them.  This  Is  on  the  ground  of  estoppel,  but 
estoppel  quoad  the  state,  the  benefit  of  which 
extends  to  all  those  who  deal  with  the  cor- 
poration on  the  faith  of  its  status  as  such; 
Just  as  the  contract  which  would  result  from 
intentional  execution  and  filing  of  the  cer- 
tificate inures  to  the  benefit  of  those  who  de.il 
with  the  corporation  In  after  years,  though 
they  may  never  have  known  who  were  the 
parties  thereto  as  Incorporators,  and  may  nev- 
er have  relied  on  the  fact  that  any  particu- 
lar person  was  thereby  made  liable  to  them. 

Prom  the  foregoing  It  results  that  all  of  the 
signers  of  the  certificate  for  incorporation  of 
the  Shove  Banking  Company  are  placed  In 
exactly  the  same  position  as  If  that  document 
had  been  filed  by  their  direction  and  with 
their  assent  Upon  that  attitude,  however. 
It  is  contended  by  respondents  that  the  pa- 
per itself  excludes  the  idea  that  William 
Rahr  and  Relnhardt  Rahr  were  to  become 
holders  of  the  entire  25  shares  of  stock,  be- 
cause the  stock  Is  listed  as  to  bdong  to  Wil- 
liam Bahr's  Sons,  a  firm  which  they  could 
not  bind.  The  question  of  their  Intent,  and  of 
the  force  and  effect  of  their  act  must  be  re- 
solved from  the  instrument  itself,  the  terms 
of  which  cannot  be  varied  or  contradicted  by 
parol  nor  by  Inference  as  to  the  intention 
or  purpose  of  those  executing.  The  original 
force  and  effect  of  such  Instrument  Is,  at  the 
least  to  express  a  contract  by  its  signers  to 
take  the  amount  of  stock  whlcA  that  certifi- 
cate declares  them  to  hold.  Fiirther,  the  stat- 
ute evidently  contemplates  that  the  certifi- 
cate 1b  to  be  signed  by  the  holders  of  all  of 
the  stock  as  the  corporation  is  to  be  orig- 
inally organized.  Section  2024,  subsec.  IS. 
provides  that  "any  number  of  persons  may 
associate    •    •    •    and  may  become  Incor 
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pormted."  Section  2024,  aubsec.  19:  "Such 
persona  •  •  •  ghall  make  a  certificate," 
etc.  These  provisions  leave  no  doubt  that 
those  who  are  to  constitute  the  original  cor- 
poration must  sign  the  certificate.  But  It 
clearly  appears  that  those  who  constitute  the 
original  corporation  must  be  holders  of  the 
capital  stocl^  thereof,  for  the  certificate  above 
mentioned  la  required  to  state  the  amount 
and  number  of  shares  of  the  capital  stock  and 
the  names  and  residence  of  the  stockholders. 
Cleariy,  this  contemplates  and  requires  that 
the  corporation,  when  created,  shall  consist 
of  the  shareholders  already  ascertained,  and 
that  It  shall  also  consist  of  "such  persons" 
as  make  the  certificate,  and  thereby  "become 
incorporated."  The  two  classes,  shareholders 
and  makers  of  the  certlflcate,  must,  of  neces- 
sity, be  Identical,  in  order  to  give  effect  to 
the  various  calls  of  this  statute.  This  leg- 
islative purpose  is  rendered  the  more  certain 
by  the  fact  that  in  no  other  manner  Is  any 
requirement  made,  as  in  the  case  of  other  cor- 
iporatlons,  that  any  given  amount  of  capital 
stock  shall  have  been  subscribed  before  en- 
gaging in  business.  If  this  is  not  what  the 
statute  demands,  one  man,  holding  one  share 
of  stock,  may  execute  and  file  a  certificate 
declaring  who  are  the  holders  of  the  rest,  it 
is  true,  but  not  binding  them,  and  may  thns 
alone  "become  a  body  politic  and  corporate," 
with  all  the  powers  and  privileges  specified 
(section  2024,  subsec.  10,  d.  5),— a  result  too 
absurd  to  be  contemplated.  Taking  together 
these  two  propositions,  namely,  that  the  cer- 
tificate declares  that  the  subscribers  have  to- 
gether agreed  to  take  all  the  stock  and  the 
amount  which  each  has  agreed  to  take,  and 
finding  that  the  amount  of  stock  to  be  held  by 
each  of  the  other  signers  is  specified  In  the 
certificate,  no  Interpretation  can  be  adopted 
other  than  that  William  Rahr  and  Reinhardt 
Rnhr,  who  were  sons  of  William  Rahr, 
agreed  to  become  stockholders  for  the  other 
25  shares  In  the  certlflcate  mentioned.  If 
the  contract  Is  ambiguous  as  to  whether  by 
the  expression  "Wm.  Rahr's  Sons"  is  intend- 
ed those  of  his  sons  who  have  signed,  or  a 
partnership  consisting  of  others  as  well,  that 
ambiguity  is  to  be  resolved  most  strongly 
against  those  responsible  for  It,  and  ao  aa  to 
give  some.  Instead  of  no,  effect  to  the  acts 
of  the  partiea.  If,  by  their  signatures,  the 
respondents  could  not  constitute  the  firm  a 
stockholder,  it  must  be  presumed  that  they 
did  not  intend  to,  but  did  Intend  to  bind 
whom  they  could  within  the  description 
adopted. 

*  Another  proposition  irresistibly  results 
from  the  conclusion  that  the  respondents'  act 
in  signing  the  paper  was  a  completed  one, 
namely,  that  the  paper  was  thereby  agreed 
to  be  used  for  the  purposes  for  which  the  law 
required  It  to  be  executed,  and  that  the  act 
of  Shove  or  any  of  the  other  signers  of  the 
paper  In  placing  It  In  the  register's  office 
was  In  accordance  with  its  terms,  and  there- 
by created  a  corporation  consisting  of  the 


signers  as  shareholders.  That  Immediately 
upon  the  coming  Into  existence  of  such  a  cor- 
poration all  of  the  signers  to  this  certlflcate 
became  stockholders  therein,  la  obviously  the 
contemplation  of  the  statute.  The  organiza- 
tion of  banking  corporations  differs  radically. 
In  that  respect,  from  the  method  prescribed 
for  others.  Generally,  corporate  existence  Is 
created  by  the  execution  and  filing  of  an  In- 
strument'by  men  who  may  never  hold  stock, 
and  the  relationship  of  stockholder  Is  created 
either  by  the  purchase  of  stock  or  the  sub- 
scription therefor  accepted  by  the  corpora- 
tion. Paper  Co.  v.  Rose,  95  Wis.  143,  70  N. 
W.  302,  37  L.  R.  A.  162.  In  the  case  of  the 
banking  corporation,  however,  the  statute 
provides  that  the  certificate  shall  be  of  actual 
stockholding,  and  that  statute,  upon  the  fil- 
ing of  the  papers  so  as  to  constitute  the  cor- 
poration. Itself  undoubtedly  supplied  the  ac- 
ceptance, so  that  the  relationship  Immediate- 
ly arises.  The  contract,  so  socm  as  the  state 
becomes  a  party  to  it  by  the  filing  of  the  cer- 
tificate, is  an  exeaited  one.  It  Is  not  like 
the  promise  to  marry,  which  may  be  effective- 
ly broken,'  but  like  the  contract  of  marriage, 
which  creates  a  status  Irrevocably.  1  Mor. 
Priv.  Corp.  S  56;  Railway  Co.  v.  Dudley,  14 
N.  T.  336,  346,  355;  Spear  v.  Crawford,  14 
Wend.  20;  Stanton  v.  Wilson,  2  Hlil,  153. 

Some  argument  is  submitted  as  to  the  right 
or  power  of  these  respondents  to  rescind  their 
contract  of  subscription,  but  the  question  does 
not  pre.<!ent  Itself  for  decision,  for  the  pres- 
ent record  presents  no  evidence  of  any  effect- 
ive rescission.  If  respondents  made  any  at- 
tempt to  that  end,  it  could  not  be  effective 
without  consent  of  their  associates  and  of  the 
corporation,  nothing  of  which  Is  disclosed  by 
the  record.  We  conclude,  therefore,  that  by 
the  certificate  of  Incorporation,  signed  by  the 
respondents,  and  filed  with  the  register,  they 
agreed,  with  their  associates,  that  It  might 
be  used  to  create  a  banking  corporation,  and 
that  TQton  Its  creation  they  should  ipso  facto 
be  and  become  stockholders  therein  to  the 
amount  of  25  shares;  that,  upon  the  legal 
filing  of  such  document,  they  did  become 
such;  that  there  has  been  neither  rescission 
of  such  agreement  nor  termination  of  such 
status;  and,  as  a  result,  that  they  were,  at 
all  times  material  to  their  liability,  share- 
holders in  such  corporation. 

Respondents'  counsel  contend  that  this  suit 
should  not  be  entertained  by  a  court  of  eq- 
uity, because  of  the  trifling  interests  of  the 
plaintiffs,  who  hold  but  $2,S0O  of  claims  out 
of  a  total  of  $485,000  proved  up  In  the  as- 
signment proceedings.  His  Insistence  is  that 
the  limit  of  defendants'  liability  to  each  cred- 
itor Is  such  proportion  of  the  par  of  his  stock 
as  such  creditor's  claim  bears  to  the  whole 
amount  of  debts,  and  to  these  plaintiffs, 
therefore,  is  only  about  $14.50,  conceding  the 
insolvency  of  all  other  stockholders.  Appel- 
lants Insist,  however,  that  defendants  are  lia- 
ble to  pay  the  full  par  value  of  their  stock, 
$2,500,  If  the  claims  of  the  creditors  appear- 
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Ing  as  plaintiffs  at  the  time  of  distribution 
equal  or  exceed  that  sum,  without  regard  to 
whether  other  creditors  exist  who  do  not 
choose  to  come 'in  as  plaintiffs.  This  Is  a 
very  Important  question,  upon  which  sub- 
stantially no  aid  has  been  given  us  by  coun- 
sel further  than  the  assertion  of  their  dliler- 
Ing  views.  Under  such  circumstances  we 
have  hesitated  much  whether  we  ought  to  de- 
cide it,  but  have  reached  the  conclusion  that 
we  should  do  so  as  essential  to  disposal  of 
respondents'  objection  to  the  entertainment 
of  the  suit  at  all,  and  also  because  It  must 
be  resolved  in  rendering  final  Judgment;  so 
that  silence  now  may  be  productive  of  much 
protraction  of  this  litigation  by  necessitating 
another  appeal,  and  perhaps  a  second  account- 
ing and  Judgment  In  adjusting  statutory 
liabilities  of  stockholders  or  other  officers, 
where  restricted  at  all,  two  limits  resulting 
from  proportion  have  at  times  been  Insisted 
on:  First,  that  no  stockholder  should  be  held 
for  more  than  would  be  his  ratable  proportion 
if  all  stockholders  similarly  liable  responded 
for  their  shares;  secondly,  that  stockholders 
should  be  liable  to  any  creditor  or  creditors 
less  than  all  for  no  more  than  would  be  their 
liability  to  the  same  creditors  If  all  were  pres- 
ent and  demanding  to  participate  in  the 
shareholders'  liability. 

The  first  of  these  limitations,  though  not 
urged  here,  we  have  examined  so  far  as  we 
have  been  able,  without  finding  that  It  has 
ever  been  applied  under  a  statute  like  ours. 
Under  various  statutes  which  differ  from  sec- 
tion 2024,  subsec.  47,  by  containing  the  provi- 
sion that  stockholders  shall  be  liable  "rat- 
ably" or  "in  proportion  to  their  holdings," 
8U<^  limit  has  been  declared  and  enforced, 
but  has  quite  uniformly  been  ascribed  to  such 
differentiating  words.  In  Crease  v.  Babcock, 
10  Mete.  (Mass.)  625,  556,  the  statute  Impos- 
ed on  stockholders  individual  liability  for  un- 
paid blUs  of  a  bank  in  "propoitlon  to  the 
stock  they  may  respectively  hold."  Under 
this  it  was  held  that  the  shareholder  was  lia- 
ble only  for  such  proportion  of  the  whole  In- 
debtedness as  his  stock  bore  to  the  total 
stock,  although  some  of  that  total  was  held 
by  the  corporation  Itself  and  some  by  Insol- 
vent individuals.  In  re  HolUster  Bank,  27  N. 
Y.  393,  the  language  construed  was:  "The 
stockholders  shall  be  Individually  responsible 
equally  and  ratably  ♦  •  ♦  for  the 
amount  of  such  debt  to  the  extent  of  their 
respective  shares."  The  debts  ascertained 
were  directed  to  be  apportioned  among  them 
"ratably  in  proportion  to  their  stock."  The 
court,  in  enforcing  the  same  limit  as  In  the 
Crease  Case,  pointed  out  that  under  an  ear- 
lier law,  substantially  identical  with  section 
2024,  subsec.  47,  no  such  limit  oould  be  en- 
forced, but  that  each  stockholder  would  be 
liable  up  to  the  face  of  his  stock,  so  far  as 
necessary  to  satisfy  the  debts,  regardless  of 
the  duty  of  others.  These  two  cases,  with 
others  less  significant,  were  cited  as  support 
for  the  decision  in  U.  S.  y.  Knox,  102  U.  S. 


422,  26  T^  Ed.  21S,  under  the  national  bank 
act  (section  5151.  Rev.  St  U.  8.):  "The  share- 
holders of  every  national  banking  association 
shall  be  held  individually  responsible,  equally 
and  ratably,  and  not  one  for  another,  for  all 
contracts,  debts,  and  engagements  of  such  as- 
sociation, to  the  extent  of  the  amount  of  their 
stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  Invested  in  such 
shares."  This  language  wa^  held  to  warrant 
the  rule  that  each  shareholder  shall  contrib- 
ute such  share  of  the  whole  debt  found  as  his 
stock  bears  to  the  total  capital  stock.  That 
amount  could  not  be  Increased  by  reason  of 
the  Insolvency  of  other  stockholders.  First 
Nat  Bank  of  Winona  v.  Winona  Plow  Co.. 
58  Minn.  167,  60  N.  W.  997;  Clarke  v.  Opera- 
House  Co.,  68  Minn.  16,  59  N.  W.  632;  Brund- 
age  V.  Mining  Co.,  12  Or.  322,  7  Pac.  314; 
Holmes  v.  Sherwood  (O.  0.)  16  Fed.  725; 
Umsted  v.  Buskirk.  17  Ohio  St  113, 118;  Bar- 
rick  V.  Glfford,  47  Ohio  St  180,  24  N.  E.  259; 
HeiTick  V.  Wardwell,  68  Ohio  St  294,  306, 
50  N.  E.  903.  On  the  other  hand,  liability  to 
the  full  face  of  the  stock,  in  the  absence  of 
pro  rata  limitation,  is  apparently  sustained 
by  the  following  authorities,  although  the 
question  was  not  very  fully  debated:  Briggs 
V.  Pennlman,  8  Cow.  387;  Bank  v.  Ibbotson, 
24  Wend.  473;  Garrison  v.  Howe,  17  N.  Y. 
458.  We  are  satisfied  that  the  latter  rule  re- 
sults from  a  statute  such  as  ours.  In  tliC 
absence  of  the  words  therein,  "to  the  amount 
of  their  respective  share  or  shares  of  stock," 
liability  would  rest  on  every  stockholder  In- 
dividually for  the  whole  amount  of  the  debts 
due  any  plaintiffs.  The  only  limitation  upon 
such  liability  is  the  amoimt  of  a  defendant's 
stock.  The  conclusion  seems  irresistible  that 
he  can  insist  on  no  other,  but  must  respond 
as  he  would  be  required  under  the  unlimited 
statute  until  the  limit  la  reached. 

The  second  theory  of  limitation,  namely, 
to  such  proportion  of  the  face  of  the  stock 
as  the  plaintiffs'  claims  bear  to  all  the  debts 
of  the  corporation.  Is  equally  unsupported  by 
any  authority  which  has  come  to  our  notice. 
Substantially  all  couits,  as  above  stated, 
have  declared  this  statutory  liability  to  be 
primary  and  absolute,  a  contract  debt  from 
each  stockholder,  for  which  any  creditor 
might  sue  and  recover  in  full,  but  for  eq- 
uitable considerations  which  have  led  the 
courts  In  many  states.  Including  Wisconsin, 
to  hold  that,  to  prevent  inequality  and  pref- 
erences, any  such  creditor  must  proceed  in 
equity,  so  that  the  opportunity  can  be  given 
to  other  creditors  to  share  in  the  fund,  if 
they  see  fit  to  demand  It,  and  stockholders' 
rights  to  contribution  can  be  protected  if 
they  choose.  C!oleman  ▼.  White,  supra;  Fin- 
ney V.  Guy,  supra,  and  citations;  Whitman 
V.  Bank,  17C  U.  S.  559,  5S5,  20  Sup.  Ct  477, 
44  L.  Ed.  687.  This  holding  as  to  the  remedy 
does  not  differentiate  the  liability  in  those 
states  maintaining  It  from  the  liability  un- 
der similar  statutes  in  states  whose  courts 
have  allowed  enforcement  either  at  law  or 
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In  equity,  notable  among  which  la  New  York. 
The  stocltholder  Is  still  bound  to  any  cred- 
itors who  sne  to  pay  an  amount  equal  to 
bis  stock,  if  necessary  to  discharge  such 
debts.  The  creditor  must,  however,  share 
bis  right  with  any  others  who,  on  doe  no- 
tice, ask  participation.  Such  Is  the  force  of 
the  Wisconsin  decisions.  The  liability,  as  be- 
tween the  stockholder  and  creditor.  Is  none 
the  less  several  because,  as  between  stock- 
holders, It  Is  proportional,  nor  because,  as 
between  creditors,  the  participation  is  pro 
rata.  Umsted  v.  Busklrk,  supra;  Herrick  v. 
Wardwell,  supra.  Confusion  upon  this  sub- 
ject will  be  avoided  by  remembering  that  In 
theory  all  creditors  of  the  corporation  are 
plaintiffs  In  this  acUon.  Barrick  v.  Glfford, 
supra;  Richmond  v.  Irons,  121  U.  S.  27,  51, 
7  Sup.  Ct  788,  SO  L.  Ed.  8G1.  It  appearing 
reasonably  certain  that  the  total  claims  of 
all  such  creditors  exceed  the  face  of  the 
stock  held  by  the  solvent  shareholders,  it  Is 
proper  to  adjudge  full  liability  against  the 
latter,,  saving,  in  the  enforcement  of  any 
such  judgment,  the  contingency  of  such  full 
liability  not  being  required.  Glanella  v.  Bige- 
low,  96  Wis.  186,  71  N.  W.  Ul.  True,  after 
settling  the  fact  and  amount  of  defendants' 
liability,  which  may  now  be  done  by  Inter- 
locutory Judgment  (section  2883,  Rev.  St.  1898). 
it  will  remain  toe  the  court  to  ascertain  the 
exact  personnel  of  the  plaintiffs,  and  their 
relative  rights  in  the  fund.  Section  3227, 
Ilev.  St  1898,  points  out  a  method.  When 
that  is  done,  however,  it  Is  conclusive  both 
In  favor  of  and  against  all  parties.  Rich- 
mond V.  Irons,  121  U.  S.  66,  7  Sup.  Ct  788, 
30  L.  Kd.  864.  Thereafter,  for  the  purpose 
of  enforcing  or  sharing  in  the  stockholders' 
obligation,  no  one  is  a  creditor  save  those 
who  have  Joined  as  plaintiffs.  They  are 
thereby  conclusively  adjudged  to  be  all  the 
creditors  of  the  corporation  In  practical  ef- 
fect. Defendants  will  have  the  full  benefit 
of  such  adjudication,  for  no  other  cr'edltor 
can  ever  proceed  against  them.  Finney  v. 
Guy,  supra;  Bank  v.  Benson,  supra.  No 
reason  is  apparent  why  the  defendants  should 
not  therefore,  be  held  to  the  same  liability 
as  If  the  fact  so  adjudicated  were  literally 
true,  and  be  compelled  to  pay  in  up  to  the 
full  limit  of  their  stock  holdings,  if  the 
claims  of  the  creditors  ultimately  appearing 
equal  or  exceed  that  amount. 

The  views  above  expressed  of  course  re- 
sult in  the  conclusion  that  the  Judgment  dis- 
missing the  complaint  must  be  reversed,  and 
that  the  defendants  must  be  held  liable  as 
holders  of  shares  of  the  par  value  of  $2,500. 
The  circuit  court  must  proceed  to  Judgment 
giving  effect  to  such  liability.  In  so  doing 
it  may  meet  complications  and  conflict  of 
rights  temanding  the  broadest  of  its  equity 
powers,  and  taxing  the  elasticity  of  equita- 
ble procedure  and  administration.  The  final 
Judgment  In  a  case  of  this  kind  Is  drastic 
in  Its  results,  and  forecloses  Important  rights 
on  both  sides.  It  excludes  all  creditors  not 
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parties  to  It  from  any  share  in  the  fund  re- 
alized from  the  liability  adjudged,  and  also 
excludes  all  creditors  from  any  demand  up- 
on any  omitted  stockholders.  Finney  v.  Guy, 
supra;  Bank  v.  Benson,  supra.  E^irther,  it 
excludes  the  defendants  who  may  thereby 
be  compelled  to  pay  from  any  claim  for  con- 
tribution against  such  omitted  stockboiders, 
equally  liable,  whether  within  the  Jurisdic- 
tion or  not     Foster  v.  Posson,  105  Wis.  09, 

81  N.  W.  123.  The  most  ample  opportunity 
should,  therefore,  be  extended,  so  far  as 
consistent  with  orderly  practice,  to  bring  in 
all  parties  whose  rights  or  liabilities  may  be 
affected.  The  extinguishment  of  rights  of 
nonplaintlff  creditors  is  a  deprivation  of  prop- 
erty which  they  should  suffer  only  after  due 
process  of  law,  namely,  a  notice  so  framed 
and  served  as  to  fully  warn  them  of  their 
rights  and  the  peril  thereto  if  they  neglect 
the  opportunity  to  Join  In  the  suit  The 
ordinary  practice  of  courts  of  equity  In  such 
circumstances  Is  but  confirmed  by  section 
3227.  The  election  of  the  present  plaintiffs 
to  omit  from  the  action  any  stockholders  be- 
cause of  their  Insolvency,  or  for  any  other 
reason,  should  not  preclude  any  of  the  oth- 
er parties  nor  the  court  from  bringing  them 
within  Its  Jurisdiction  If  their  presence  can 
facilitate  protection  of  any  rights  of  con- 
tribution or  otherwise.  Present  Insolven- 
cy is  not  necessarily  conclusive  of  futility 
in  an  adjudication  of  the  rights  and  liabil- 
ities of  the  parties,  nor  of  the  ultimate  Im- 
possibility of  their  enforcement,  If  not  Anally 
cut  off  by  the  Judgment  Again,  the  defend- 
ants may  themselves  be  creditors  either  by 
original  dealing  with  the  bank  or  by  assign- 
ment of  or  subrogation  to  the  claims  of  oth- 
ers. Their  rights,  if  any.  In  that  respect, 
can  and  should  be  protected.  Commercial  Bank 
of  St  Paul  V.  Azotine  Mfg.  Co.  (Minn.)  69 
N.  W.  217;    Klllen  v.  Barnes,  106  Wis.  646, 

82  N.  W.  636.  Interests  held  by  the  same 
individual  on  both  sides  of  the  line  separat- 
ing plaintiffs  from  defendants  offer  no  ob- 
struction to  complete  Justice  in  courts  of 
equity.  Spauldlng  v.  Town-Site  Co.,  106  Wis. 
481,  81  N.  W.  1064>  Judgment  reversed,  and 
cause  remanded  for  further  proceedings  ac- 
cording to  law. 


REMINGTON  v.  EASTERN  RT.  00.  OF 
MINNESOTA  et  al. 

(Supreme  Court  of  Wisconsin.    Feb.  26,  1901.) 

MANDATE-JUDGMENT— EXECUTION— COURTS. 

1.  Where  a  judgment  of  the  superior  court 
Is  reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  judgment  In  accordance  with 
the  opinion  of  the  supreme  court  it  is  the  duty 
of  that  court,  on  receipt  of  the  mandate,  to 
enter  such  judgment  at  once,  and  no  amend- 
ment of  the  mandate  is  necessary  to  require 
that  such  action  be  immediate. 

2.  Where  a  judgment  of  the  superior  court  is 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  in  accordance  with  the 
opinion  of  the  supreme  court,  the  execution  of 
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snch  judpnent,  nrben  entered,  is  entlrtiy  nn- 
der  control  of  the  court  rendering  it,  and  the 
mandate  of  the  supreme  court  will  not  be 
amended  so  as  to  direct  the  manner  of  such 
execution. 

Motion  to  amend  mandate.    Denied. 
For  former  opinion,  see  81  N.  W.  898. 

PER  CURIAM.  The  appellant  moves  this 
court  for  an  amendment  of  the  mandate  so 
as  to  direct  Immediate  entry,  docket,  and 
execution  of  Judgment  for  costs,  and  fur- 
ther direction  that  the  Judgment  to  be  en- 
tered contain  provision  for  an  accounting 
between  plaintiff  and  defendant  Murphy,  to 
asceitaln  the  amount  which  the  former  is  en- 
titled to  receive  from  the  assets  of  their 
partnership.  It  is  not  considered  that  any 
amendment  of  the  mandate  is  necessary  to 
accomplish  the  principal  purpose  of  this  mo- 
tion. Under  that  mandate,  it  Is  the  duty  of 
the  superior  court  to  enter  Judgment  at  once 
for  the  full  amount  of  the  liability  of  the 
defendant  Eastern  Railway  of  Minnesota  to 
the  firm  of  Murphy  &  Remington,  as  de- 
clared In  the  opinion.  The  execution  of  that 
Judgment  is  entirely  under  the  control  of 
the  court  rendering  It,  and  any  steps  in  the 
way  of  accounting,  on  reference  or  other- 
wise, which  may  be  necessary  to  render  Its 
enforcement  and  execution  equitable,  are 
within  the  inherent  power  of  the  superior 
court,  upon  motion.  Stein  v.  Benedict  83 
Wis.  603.  58  N.  W.  891;  Zinc  Carbonate  Oo. 
V.  First  Nat.  Bank,  103  Wis.  125,  79  N.  W. 
229;  Johnson  v.  Huber,  106  Wis.  282,  283,  82 
X.  W.  137.  For  this  reason,  the  appellant's 
motion  is  denied. 


McKENNA  T.  VAN  BLAROOM  et  al. 
(Supreme  Court  of  Wisconsin.    Feb.  26.  1901.) 

JUDGMENTS— LIEN— PRIORITY— DOCKETING 

—REVIVAL,— MORTGAGE— ASSIGN- 
MENT TO  ATTORNEY. 

1.  Rev.  St.  1878,  §{  2899,  2902,  require  Judg- 
ments to  be  doclceted  in  a  book  prepared  for 
that  purpose,  and  declare  that  when  so  dock- 
eted they  shall  be  a  lien  on  defendant's  real 
estate.  Held,  that  a  Judjrment  of  a  county 
court  filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  but  not  docketed  until  after  the 
record  of  a  mortgnKe  given  by  the  debtor  to  se- 
cure a  bona  fide  debt,  was  not  a  lien  as  against 
the  mortgage,  though  the  mortgagor  could  have 
discovered  the  Judgment  if  he  had  made  dili- 
gent inquiry,  or  if  he  had  searched  records  in 
which  the  clerk  m.ide  entries  when  the  judg- 
ment was  filed.  ,.    , 

2.  Where  the  lien  of  a  judgment  is  dischar- 
ged by  lapse  of  time  before  suit  is  brought  to 
revive  the  judgment,  a  mortgage  which  has 
been  recorded  before  such  suit  is  brought  is 
entitled  to  a  priority  as  against  the  lien  of 
the  new  Judgment. 

3.  An  attorney  at  law  Is  not  disqualified  from 
pnrchasing  a  mortgage  and  enforcing  it  for  his 
own  benefit  when  fhe  transaction  involves  no 
dnty  or  obligation  to  his  client,  and  the  pni- 
chase  Is  made  in  good  faith  in  the  usual  course 
of  trade. 

Appeal  from  circuit  court.  Fond  dn  Lac 
county;  Michael  Klrwan,  Judge. 


Action  by  Maurice  McKenna  against  P. 
G.  Van  Blarcom,  administrator,  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Action  to  foreclose  a  mortgage  executed 
by  James  H.  Gibson  to  J.  S.  Rowell,  Sons  &. 
Co.,  dated  December  81,  1878,  and  which 
was  assigned  to  plalntltC.  Gibson  Is  dead, 
and  this  action  Is  brought  against  his  heirs 
and  administrator,  and  also  the  Johnston 
Harvester  Company,  alleged  to  be  a  subse- 
quent lienor.  The  .chief  controversy  arises 
over  the  answer  of  the  administrator  and 
last-named  defendant  After  sundry  denials 
their  answers,  by  way  of  counterclaim,  al- 
leged that  the  mortgage  in  question  was  exe- 
cuted by  Gibson  for  the  purpose  of  defraud- 
ing bis  creditors,  and  especially  the  defend- 
ant Johnston  Harvester  Company;  that  said 
last-named  defendant  obtained  a  Judgment 
in  the  county  court  of  Fond  du  Lac  county 
against  Gibson  on  October  19,  1878;  and 
that  said  mortgagee  took  said  mortgage  wltb 
knowledge  of  said  Judgment  and  in  accord- 
ance with  a  conspiracy  to  defeat  said  claim. 
It  was  also  alleged  that  said  mortgage  was 
given  to  settle  a  criminal  prosecution  and 
to  compound  a  felony;  that  plaintiff,  wbo  is 
an  attorney,  was  the  counsel  for  the  heirs 
of  Gibson,  for  the  purpose  of  compromising 
said  Johnston  Harvester  Company  Judgment, 
and,  failing  to  do  so,  purchased  said  mort- 
gage many  years  after  due,  with  full  knowl- 
edge of  its  rights,  and  for  the  purpose  of 
cheating  and  defrauding  said  defendant  of 
its  Just  claim.  Other  facts  were  alleged, 
which  will  be  noticed  in  the  opinion.  The 
court  found  the  issue  wholly  in  faTor  of  the 
plaintiff,  and  directed  a  Judgment  of  foreclo- 
sure and  sale.  The  contesting  defendants 
have  taken  this  appeal  from  said  Judgment. 

Duffy  &  McCory,  for  appellants.  Edward 
S.  Bragg,  for  respondent 

BARDEEN,  J.  (after  stating  the  facta).  It 
developed  from  the  evidence  offered  by  the  de- 
fendants that  the  Johnston  Harvester  Compa- 
ny obtained  a  Judgment  against  the  mortgagor. 
Gibson,  in  the  county  court  of  Pond  du  Lao 
county,  on  the  19th  day  of  October,  1878.  This 
Judgment  was  not  docketed  In  the  office  of 
the  clerk  of  the  circuit  court  until  the  21st  day 
of  February,  1879.  In  the  meantime,  and  on 
December  31,  1878,  Gibson  executed  the  mort- 
gage in  suit  to  secure  a  bona  fide  debt  to  J. 
S.  Rowell,  Sons  &  Co.  It  also  appears  from 
the  evidence  that  the  county  court  Judgment 
was  filed  in  the  office  of  the  clerk  of  the 
circuit  court,  and  some  entries  were  made 
In  the  court  records  relating  to  the  same,  on 
October  19,  1878,  but  it  was  not  docketed 
as  the  statute  requires  until  the  date  above 
mentioned.  It  is  argued  by  defendants  that 
if  the  mortgagee  had  made  search  of  the 
records  In  the  clerk's  office,  its  representa- 
tives would  have  found  the  defendant's  Judg- 
ment;  and  If  they  knew  of  Its  rendition,  or 
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could  liave  discovered  It  by  diligent  Inquiry, 
the  omission  of  the  clerk  to  docket  It  wlU 
afford  them  no  protection  against  the  Ueh 
tberefor  subsequently  perfected.  Such  Is 
not  the  law.  Sections  2899.  2802,  Rev.  St 
1878,  provide  for  the  docketing  of  Judgments 
in  a  book  especially  prepared  for  that  pur- 
pose, and  that  when  so  docketed  they  shall 
be  liens  upon  the  real  property  of  the  de- 
fendant "for  a  period  expiring  ten  years 
from  the  date  ot  the  rendition  thereot."  No 
statute  requires  a  party  seeking  for  Judg- 
ment liens  to  examine  all  the  records  in  the 
clerk's  office,  and  no  principle  of  law  of 
which  we  are  aware  Imposes  any  such  dili- 
gence. If  the  Judgment  docket  shows  a 
clear  record,  the  party  need  seek  no  further. 
When  the  mortgage  in  suit  was  executed  and 
recorded  the  Judgment  docket  failed  to  dis- 
close that  the  Johnston  Harvester  Company 
bad  a  lien  upon  the  property  covered  by  it 
Such  being  the  fact,  the  mortgage  became 
the  first  lien,  and  must  prevail  over  the  lien 
sought  to  be  set  up  by  the  defendants.  But, 
should  the  law  be  conceded  to  be  as  claimed 
by  defendants,  there  la  another  reason  why 
the  lien  of  defendants'  Judgment  miist  be 
postponed  to  that  of  the  mortgage.  The 
Judgment  was  rendered  on  October  18,  1878. 
By  section  2902,  the  lien  thereof  expired  10 
years  from  the  date  of  rendition,  or  October 
19,  1888.  The  fact  that  the  judgment  cred- 
itor, after  the  expiration  of  such  lien,  sued 
upon  said  Judgment  and  obtained  a  new  one, 
which  was  afterwards  docketed,  does  not  al- 
low him  to  tack  the  two,  and  thus  make  a 
continuous  lien.  There  was  a  i)eriod  of  sev- 
eral months  between  the  expiration  of  the 
old  lien  and  the  inception  of  the  new  one, 
during  which  any  other  lien  upon  the  prop- 
erty would  f^ttach  and  become  superior  to 
the  lien  of  the  new  Judgment  afterwards  ac- 
quired. 

It  is  further  urged  that  as  plaintllT  is  an 
attorney,  be  could  not  purchase  the  mort- 
gage in  suit  and  enforce  it,  and  that  he  did 
not  purchase  in  good  faith  and  in  the  usual 
course  of  trade.  Upon  the  question  of  good 
faith  the  evidence  is  all  one  way,  and  amply 
supports  the  trial  court's  conclusions  in  favor 
of  plalntltC  The  fact  that  George  Gibson, 
one  of  the  defendants,  acted  as  plalntlfTs 
agent  in  the  purchase  of  the  mortgage,  Is  of 
no  consequence.  The  reason  he  was  sent 
to  the  mortgagee  to  open  negotiations  was 
that  it  was  believed  that  he  could  obtain 
better  terms  than  the  plaintiff  could.  The 
plaintiff  testified  that  he  purchased  the  mort- 
gage as  a  matter  of  business,  and  paid  for 
it  with  his  own  money,  without  any  imder- 
standing  with  others,  and  frankly  stated  that 
he  Intended  to  foreclose  It  if  not  paid.  The 
assertion  that  he  was  disqualifled  from  mak- 
ing such  purchase  because  he  was  an  attor- 
ney finds  no  support  in  the  law  of  this  state. 
It  is  only  where  questions  of  champerty  or 
maintenance  arise  that  such  disquallficatloD 
exists.    Miles  v.  Association  (Wis.)  84  N.  W. 


158.  The  only  authority  cited  to  support  the 
defendants'  contention  is  from  New  York, 
where  they  have  an  express  statute  on  the 
subject  See  Browning  v.  Marvin,  100  N.  Y. 
144,  2  N.  B.  635.  The  disability  of  the  at- 
torney arises  where  some  duty  or  obligation 
to  his  client  is  involved,  and  the  courts  are 
strict  in  enforcing  a  rigid  adherence  to  such 
duty  and  a  complete  recognition  of  such  ob- 
ligations. The  facts  in  this  case  fail  to  dis- 
close any  violation  of  duty  or  any  fiucb  trans- 
action as  would  biing  It  within  the  con- 
demnation of  the  law.  The  Judgment  Is  af- 
firmed. 


IINDE  V.  GUDDEN. 

(Supremo  Court  of  Wisconsin.    Feb.  28,  1901.) 

DEED— EXECUTION— SUFFICIENCY    OF    BVI- 
DENCB. 

It  fs  not  sufficiently  established— that  is, 
beyond  reasonable  controversy — ^that  a  deed, 
duly  acknowledged,  was  not  executed  by  de- 
fendant, it  purportins  to  be  signed  by  her;  her 
sigDature  being,  in  the  opinion  of  experts,  au- 
thentic; her  acknowledgment  being  certified 
by  a  magistrate;  and  the  grantee  and  a  wit- 
ness to  the  deed  testifying  tliat  she  signed  it; 
and  there  being,  on  the  other  hand,  simply  her 
denial,  and  the  testimony  of  a  witness  to  the 
deed  tiiat  her  name  was  not  on  it  when  he  sign- 
ed it;  he  not  testifying,  however,  that  it  was 
not  placed  there  before  the  acknowledgment 
which  was  not  till  five  days  after  the  date  of 
the  deed. 

Appeal  from  circuit  court,  Waupaca  coun- 
ty; Charles  M.  Webb,  Judge. 

Action  by  Adelheid  Llnde  against  Anna 
Gudden.  Judgment  for  defendjuit  Plaintiff 
appeals.    Reversed. 

Appeal  by  plaintiff  from  Judgment  for  de- 
fendant in  an  action  of  ejectment  for  a  farm 
of  79  acres  in  Winnebago  county,  formerly 
belonging  to  W.  Gudden,  the  father  of  plain- 
tiff and  husband  of  defendant  to  whom  he 
was  married  late  in  life.  In  1880,  at  which 
time  she  turned  over  to  him  $3,200  In  money, 
and  he  agreed,  as  defendant  claims,  that  the 
same  should  be  returned  to  her,  and  she 
should  have  the  farm  and  all  personal  prop- 
erty thereon,  excepting  Oudden's  library,  for 
her  life.  On  January  6,  1887,  he  and  the  de- 
fendant executed  a  deed  to  plaintiff  and  her 
brother,  B.  C.  Gudden,  reserving  to  defend- 
ant a  life  estate  in  the  farm,  and  cliarging 
upon  the  grantees  an  annual  payment  of 
$180  per  annum  to  defendant  during  her 
life.  The  claim  of  the  plaintiff  was  predicat- 
ed on  an  alleged  deed  bearing  date  May  1, 
1888,  for  the  expressed  consideration  of  $3,- 
000,  from  WilUam  Gudden  and  the  defend- 
ant to  plaintiff  and  her  said  brother,  abso- 
lutely conveying  the  farm  In  question,  war- 
ranting title,  and,  in  addition,  contsining  the 
following  declaration:  "This  deed  is  given 
to  annul  a  former  deed  made  out  January 
6,  1887,  by  Mr.  Th.  Frentz.  The  conditions 
therein  mentioned  were  based  on  a  marriage 
contract  between  Anna  Zwelfel,  now  Anna 
Gudden,  and  Wm.  Gudden.     With  this  in- 
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Btrument  are  all  stlpulatlona  and  agreements 
made  by  first  parties,  and  also  obligations 
by  second  parties  in  deed  of  January  6, 1887, 
revoked  and  renounced."  Defendant  denied 
execution  of  this  deed.  The  action  was  tried 
to  the  court  without  a  jury,  and  the  court 
found  as  a  fact  that  the  latter  deed  was  nev- 
er executed  or  delivered  by  the  defendant, 
Anna  Gudden,  and  is  not  her  deed.  William 
Gudden  died  in  1888.  B.  C.  Gudden  convey- 
ed all  his  Interest  to  plaintiff. 

Hume,  Oellerlch  &  Jackson,  for  appellant 
Barbers  &  Begllnger,  for  respondent 

DODGE,  3.  (after  stating  the  facts).  No 
rule  Is  more  firmly  established  in  this  state 
than  that,  to  Justify  a  finding  against  the  exe- 
cution, according  to  its  terms,  of  a  formal 
conveyance,  duly  acknowledged,  the  evidence 
must  be  perfectly  clear,  convincing,  and  satis- 
factory; that  the  defense  must  be  established 
beyond  all  reasonable  controversy,— indeed,  as 
some  authorities  put  it,  beyond  a  reasonable 
doubt  Kercheval  v.  Doty,  31  Wis.  476,  491; 
Harter  v.  Christoph,  32  Wis.  245,  248;  Smith 
V.  AHIs.  52  Wis.  337,  345,  9  N.  W.  155;  Bank 
V.  Muth.  96  Wis.  842,  345,  71  N.  W.  361;  Fll- 
lingham  v.  Nichols  (Wis.)  Si  N.  W.  15.  True, 
most,  if  not  all,  of  these  cases  are  addressed 
to  denial  of  the  correctness  of  the  substance 
of  the  conveyances,  but  the  reasons  for  de- 
manding at  least  as  mncb.  If  not  more,  cer- 
tainty of  proof  to  overcome  the  apparent 
fact  of  the  execution  of  a  conveyance  are 
even  greater;  for,  if  the  paper  were  neither 
signed  nor  acknowledged  by  the  ostensible 
grantor,  then,  apparently,  two  crimes  have 
been  committed,— the  crime  of  forgery  by 
whomsoever  wrote  the  name,  and  the  crime 
of  false  certification  by  the  acknowledging 
officer.  The  presumption  of  innocence  Is  al- 
ways a  most  cogent  and  persuasive  one,  not 
to  be  overcome  by  any  evidence  short  of  sub- 
stantial certainty. 

An  examination  of  the  record  in  this  case 
discloses  a  document  purporting  to  be  signed 
by  the  respondent,  her  signature  sufficiently 
similar  to  other  admitted  signatures  to  lead 
several  bankers  and  other  experts  to  believe 
In  its  authenticity.  Her  acknowledgment 
thereof  is  certified  by  a  magistrate  now  dead. 
The  fact  that  respondent  signed  is  also  sup- 
ported by  the  direct  testimony  of  two  wit- 
nesses, more  or  less  Interested,  it  is  true.  On 
the  other  hand.  It  Is  denied  by  herself  on 
oath,  upon  the  trial  That  denial  is  in  some 
degree  confirmed  by  the  testimony  of  one  of 
the  witnesses  to  the  deed,  Mlschke,  who  puts 
himself  In  conflict  with  Clarissa  Llnde  and 
B.  C.  Gudden  as  to  whether  respondent's 
name  was  on  the  deed  at  the  time  he  signed 
as  a  witness.  He  does  not  however,  pretend 
to  testify  that  it  was  not  placed  there  at 
gome  subsequent  date,  before  the  acknowl- 
edgment, which  did  not  take  place  until  five 


days  after  the  date  of  the  instrument.  His 
testimony,  therefore,  is  inconclusive  upon 
the  main  question  whether  she  executed  it  at 
all  and  whether  she  acknowledged  it  It  is 
urged  that  there  was  no  reason  or  consider- 
ation for  the  execution  of  the  deed,  but  this 
position  is  not  tenable.  We  cannot  avoid 
the  conclusion  that  by  her  previous  deed  re- 
spondent bad  released  any  liability  of  her 
husband  to  her  for  the  principal  of  the  mon- 
ey which  she  had  placed  In  his  hands,  and 
had  accepted  In  lieu  thereof  an  agreement 
to  pay  her  $180  per  aimum  through  her  life. 
By  this  deed  she  apparently  was  to  receive 
substantially  the  principal  of  that  sum,  and 
did  receive  it  in  the  form  of  two  mortgages 
delivered  to  her  at  about  that  time,  and  sub- 
sequently assigned  to  her  by  her  husband. 

In  the  view  of  this  evidence,  it  might  be 
thought  a  fairly  debatable  question  whether 
respondent's  name  was  signed  to  the  deed 
at  the  time  when  it  was  subscribed  by  the 
witnesses,— a  question  upon  which  the  find- 
ing of  the  court  below  perhaps  ought  not  to 
be  disturbed;  but  upon  the  crucial  question, 
whether  at  any  time  she  affixed  her  signa- 
ture thereto,  the  deed  itself  and  its  ceitlfl- 
cate  of  acknowledgment  stand  undented, 
save  by  the  testimony  of  the  respondent  her- 
self. It  has  been  held  in  many  cases,  and  Is 
strongly  intimated  by  some  of  those  above 
cited,  that  in  no  case  can  the  testimony  of 
the  party  who  would  overturn  a  deed  alone 
overcome  the  force  of  apparent  execution  and 
of  the  official  certificate.  Howland  v.  Blake, 
97  U.  S.  624.  G27,  24  L.  Ed.  1027;  Johnson 
V.  Van  Veisor,  43  Mich.  208,  219,  5  N.  W.  265; 
Smith  V.  McOulre,  67  Ala.  34;  Blackman  v. 
Hawks,  89  111.  612,  514;  Warrick  v.  Hull,  102 
111.  280,  283;  Sassenberg  v.  Uuseman,  182 
111.  341.  &19,  55  N.  E.  346.  In  deference  to 
the  rules  of  evidence  thus  established,  we 
cannot  yield  to  the  conclusion  of  the  circuit 
court  that  respondent  did  not  execute  this 
deed.  We  are  forced  to  the  view  that  he 
could  have  made  that  finding  only-  by  ignor- 
ing those  rules  of  evidence,  and  deciding  the 
question  before  him  as  he  would  any  other, 
upon  the  mere  preponderance  of  evidence  as 
it  appeared  to  him,  and  not  because  he  was 
convinced  beyond  reasonable  controversy. 
The  evidence  does  not  warrant  that  degree 
of  certainty  that  respondent  did  not  at  some 
time,  on  or  before  May  6,  1889,  sign,  and  on 
that  day  acknowledge,  the  deed  in  question. 
Hence  the  document  itself,  with  the  magis- 
trate's certificate  of  acknowledgment  estab- 
lishes its  own  authenticity.  That  deed,  with 
other  conveyances  in  evidence,  makes  com- 
plete fee-simple  title  in  the  appellant  and 
leaves  no  right  of  possession  in  respondent. 
The  Judgment  therefore,  should  have  been 
in  favor  of  plaintiCT.  Judgment  reversed, 
and  cause  remanded,  with  directions  to  enter 
Judgment  In  accordance  with  the  prayer  of 
the  complaint  ^^  , 
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CX)OK  et  aL  t.  BELIACK. 
(Sapreme  Court  of  Wisconsin.    Feb.  26k  1901.) 

PENCBS-OWNERSHIP— OBSTEUCnON  TO 

STREET. 

Where,  in  an  action  to  abate  a  fence  and 
a  shed  claimed  to  be  maintained  In  a  street, 
the  defendant  alleged  and  proved  title  to  the 
property  to  be  in  his  wife,  the  complaint  was 
properly  dismissed  by  the  lower  court,  as  de- 
fendant was  not  liable  for  the  continued  ob- 
struction, though  he  used  the  shed,  and  had 
acted  as  the  agent  of  his  wife  in  repairing  it. 

Appeal  from  circuit  court,  Columbia  county; 
Robert  6.  Slebecker,  Judge. 

Action  by  Hobart  R.  Cook  and  others  against 
Bemhard  F.  Bellack.  From  a  Judgment  in  fa- 
vor of  defendant,  plaintiffs  appeal.    Affirmed. 

The  purpose  of  this  action  Is  to  require  the 
defendant  to  abate  and  remove  a  fence  and  a 
shed  alleged  to  have  been  placed  and  main- 
tained within  the  limits  of  a  public  street  by 
defendant,  and  for  a  perpetual  injunction  re- 
straining him  from  maintaining  the  same 
tbereln  In  the  future.  The  street  in  question 
was  alleged  to  be  appurtenant  to  property 
owned  by  defendant  The  answer  alleged  that 
the  locus  in  quo  was  the  property  of  his  wife; 
that  It  had  never  been  opened  or  used  as  a 
street,  and  that  his  wife  and  her  grantors  had 
been  in  the  open  and  exclusive  possession 
thereof  for  more  than  20  years  under  claim  of 
title  In  fee.  The  court  found  the  facts  with 
the  defendant,  and  especially  that  he  was  not 
In  possession  of  the  disputed  tract,  and  made 
no  claim  or  assertion  of  title  or  right  to  pos- 
session thereto;  and,  further,  that  said  tract, 
since  about  the  year  1869,  had  been  In  the 
continuous  and  adverse  possession  of  Mrs.  Bel- 
lack  and  her  grantors.  Other  facts  were 
found  relative  to  the  location,  situation,  and 
surroundings,  which  are  not  deemed  material. 
Judgment  was  entered  dismissing  the  com- 
plaint, with  costs,  from  which  plaintiffs  have 
appealed. 

H.  W.  Lander  and  E.  E.  Brossard,  for  ap- 
pellants. W.  C.  Leltsch  and  W.  Stroud,  for 
respondent. 

BARDEEN,  J.  (after  stating  the  facts). 
Under  the  general  question  of  whether  the 
findings  are  contrary  to  the  evidence,  we 
have  no  hesitancy  In  saying  that  there  Is 
evidence  to  support  the  facts  found,  and  no 
clear  preponderance  against  them.  The  find- 
ing that  the  defendant  had  no  title  and 
no  possession  of  the  pladle  In  controvwsy, 
and  makes  no  claim  thereto,  Is  decisive  against 
the  plaintiffs.  The  title  and  possession  is 
found  to  be  In  defendant's  wife.  Since  a  mar- 
ried woman  may  hold  real  estate  In  her  own 
right,  and  may  convey  the  same  In  like  man- 
ner as  If  she  were  unmarried,  there  must  at- 
tach to  her  title,  and  accompany  it,  all  the 
usual  incidents  and  marks  of  ownership.  If 
the  real  estate  be  a  dwelling  house  in  which 
she  resides,  the  presence  of  her  husband  there 
as  the  head  of  the  family  cannot  in  the  least 
detract  from  her  full  possession  and  owner- 
shipu    Mygatt  v.  Coe,  1S2  N.  Y.  467,  46  N.  B. 


94d.  So  Car  as  the  maintenance  of  the  shed 
is  concerned,  if  It  be  admitted  the  place  was 
a  street,  no  liability  rests  upon  defendant 
therefor.  His  only  act  in  connection  there- 
with was  to  repair  It,  as  agent  of  his  wife, 
after  it  had  blown  down.  The  fact  that  he 
uses  it  creates  no  obligation  against  him  which 
may  be  enforced  in  this  suit  The  legal  pos- 
session is  with  the  owner,  and  she,  and  not 
her  husband,  is  responsible  for  its  mainte- 
nance. We  agree  fully  with  the  conclusions 
stated  by  the  trial  court'  that  the  plaintiffs  have 
no  standing  In  a  court  of  equity.  The  judg- 
ment is  affirmed. 


STUBBINGS  et  al.  v.  CURTIS  et  al. 

(Supreme  (3ourt  of  Wisconsin.    Feb.  26,  1901.) 

LOOS  AND  LOOQINO— STtrMPAGB— SALE>-RES- 
BRVATION  OP  title:— CONVERSION— HSTOP- 
PBL— LAND  CONTRACT— RBCORD-BVIDENCBJ 
-WITNESSES— CROSS-EXAMINATION. 

1.  Plaintiff  sold  bis  standing  pine  under  a 
written  contract  providing  that  the  vendee 
should  cut  the  timber  and  manufacture  it  into 
lumber,  but  the  title  to  such  timber  and  lumber 
should  remain  in  the  vendor  till  the  purchase 
price  was  paid.  The  vendee  cut  the  timber, 
manufactured  it  into  lumber,  and  sold  it  to  the 
defendant  'w'ho  bought  it  believing  in  good 
faith  that  it  was  the  vendee's  property.  De- 
fendant did  not  know  that  plaintiff  had  any 
Interest  in  the  lumber,  and  was  in  possession 
of  no  facts  that  would  put  a  reasonably  cau- 
tious man  on  inquiry  concerning  it.  Plaintiff 
BO  acted  concerning  the  luml)er  as  to  lead  an 
ordmarily  prudent  man  to  believe  that  his 
vendee  had  authority  to  give  title  thereto. 
Held,  that  the  plaintiff  was  estopped  to  assert 
his  title  80  as  to  charge  the  defendant  with 
conversion. 

2.  Evidence  that  a  contract  for  the  sale  of 
real  estate,  which  was  not  entitled  to  be  so 
filed,  and  of  the  filing  of  which  defendant  had 
no  actual  knowledge,  was  filed  in  the  office  of 
the  city  clerk,  is  immaterial,  and  hence  inad- 
missible. 

3.  Where  the  witness  is  not  a  party  to  the 
suit  letters  relating  to  matters  not  gone  into 
on  direct  examination  cannot  be  proved  on 
cross-examination. 

Appeal  from  circuit  court  Wood  county; 
Charles  M.  Webb,  Judge. 

Action  by  W.  H.  Stubblngs  and  another 
against  C.  S.  Curtis  and  others.  From  a 
Judgment  in  favor  of  defendants,  and  from 
an  order  denying  a  new  trial,  plaintiffs  ap- 
peal.   Affirmed. 

This  is  an  action  to  recover  the  value  of  a 
quantity  of  lumber  alleged  to  have  been  th» 
property  of  the  plaintiffs,  and  to  have  been 
converted  by  the  defendants  In  the  year  1889. 
The  complaint  alleged  that  the  plaintiff 
Stubblngs  was  in  the  year  1886  the  owner  of 
certain  pine  lands,  and  that  on  the  20th  of 
November  in  that  year  he  sold  the  standing 
pine  thereon  to  the  defendants  Leahy  & 
Beebe  for  the  sum  of  $46,000,  by  a  written 
contract  of  sale,  in  which  the  title  of  said 
timber  and  the  lumber  to  be  manufactmred 
thereof  was  reserved  to  the  plaintiffs  until 
the  purchase  price  should  be  paid.  The  com- 
plaint further  alleged  that  In  the  years  1888 
and  1889  Leahy  &  Beebe  cut  and  removed 
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alwut  S.OOO.OOO  fe«t  of  eald  timber,  and  sold 
tbe  same  to  the  defendants  Curtis  Bros.  & 
Co.,  at  Wausau,  Wis.  The  defendants  by 
their  answer  denied  any  liability,  and  also 
claimed  that  Stubblngs  had  by  his  conduct 
waiTed  his  reservation  of  title,  and  that  the 
defendants  Curtis  Bros.  &  Coi  purchased  and 
paid  for  the  timber  In  good  faith,  and  with- 
out knowledge  of  the  plaintiffs'  claim.  Upon 
the  trial  the  question  chiefly  litigated  was 
the  question  whether  Stubbings  by  his  con- 
duct had  estopped  himself  from  asserting 
his  title.  It  was  not  denied  but  that  Cur- 
tis Bros.  &  Co.  received  a  quantity  of  logs 
cut  from  the  Stubblngs  tract,  amounting,  as 
the  Jury  found,  to  900,000  feet,  and  converted 
the  same  into  lumber,  and  paid  Leahy  & 
Beebe  therefor,  and  sold  the  same  to  their 
customers.  A  special  verdict  was  demanded 
and  returned  as  follows:  "(1)  Did  the  plain- 
tiff W.  H.  Stubblngs  and  defendants  Leahy 
&  Beebe  enter  into  the  written  contract  for 
the  sale  of  standing  pine  timber  described  in 
the  complaint,  and  dated  November  20,  1896, 
but  which  was  in  fact  executed  about  one 
year  later,— In  the  fall  of  1887?  Ans.  by  the 
Court:  Xes.  (2)  Were  there  In  the  fall  of 
1886  verbal  negotiations  between  said  parties 
looking  to  a  sale  of  the  same  timber,  in 
which  the  parties  verbally  agreed  upon  the 
purchase  price  and  times  of  payment  thereof, 
and  pursuant  to  which  Leahy  &  Beebe  paid 
five  thousand  dollars  ($5,000)  of  the  purchase 
price  thereof,  and  commenced  to  cut  and  re- 
move the  timber  therefrom;  and  did  .the  said 
written  contract,  executed  atmut  one  year 
after  Its  date  and  the  date  of  said  verbal 
agreement.  In  fact  change  tbe  times  when 
deferred  payments  should  be  made,  by  ex- 
tending the  time  of  each  of  said  deferred  pay- 
ments one  year  beyond  the  time  fixed  by  said 
verbal  agreement?  Ans.  by  the  Court:  Yes. 
(3)  Did  plaintiff  Stubblngs  own  said  pine 
timber  at  the  time  of  said  verbal  negotiations 
and  of  the  making  of  said  written  contract? 
Ans.  by  the  Court:  Yes.  (4)  Did  said  Leahy 
&  Beebe  cut  and  remove  the  said  timber  to 
their  mlU  in  Wausau,  and  there  manufacture 
the  same  into  lumber?  Ans.  by  tbe  Court: 
Yes.  (5)  Was  the  said  lumber,  or  any  part 
thereof,  sold  by  Leahy  &  Beebe  to  defend- 
ants Curtis  Bros.  &  Co.  by  written  contract 
under  date  of  March  18,  1889;  and  did  said 
Onrtis  Bros.  &  Co.  receive  and  convert  the 
said  lumber  to  their  own  use?  Ans.  by  the 
Court:  Yes.  (6)  Was  the  defendant  C  S. 
Curtis  at  said  times  tbe  agent  and  general 
manager  of  said  Curtis  Bros.  &  Co. ;  and  did 
he,  as  such  agent  and  general  manager,  aid 
in  the  purchase  and  conversion  of  said  lum- 
ber? Ans.  by  the  Court:  Yes.  (7)  What 
amoTmt  of  lumber  was  so  purchased  and  con- 
veyed by  the  said  Curtis  Bros.  &  Co.  by  and 
with  the  aid  of  O.  S.  Curtis,  as  agent  and  gen- 
eral manager?  Ans.  900,000  feet.  (Si  What 
was  the  value  of  the  lumber  so  converted  at 
the  time  it  was  so  converted?  Ans.  $8  per 
U.    <9)  Did  Curtis  Bros.  &  Co:,  or  C.  &  Cur^ 


tls,  its  general  manager,  have  knowledge 
when  said  lumber,  or  any  part  thereof,  was 
so  converted,  that  the  plaintiff  Stubblngs 
owned  or  claimed  said  lumber,  or  any  right 
or  interest  therein?  Ans.  No.  (1<^  If  you 
answer  the  last  (ninth)  question  'No,'  then 
did  said  Curtis  Bros.  &  Co.,  or  C.  S.  Curtis. 
its  general  manager,  hare  knowledge  or  no- 
tice of  any  fact  or  facts  which  would  put  a 
reasonably  cautious  man  upon  Inquiry,  and 
which  would,  had  they  been  followed  by  rea- 
sonable diligence  upon  the  part  of  said  Cur- 
tis Bros.  &  Co.,  or  C.  S.  Curtis,  its  general 
manager,  have  led  to  their  discovery  of  the 
fact  that  Mr.  Stubblngs  owned  tbe  said  lum- 
ber? Ans.  No.  (11)  If  you  answer  either  of 
questions  9  and  10  'Yes,'  then  how  many  feet 
of  lumber  was  so  converted  by  defendants 
with  knowledge  that  Stubblngs  owned  and 
claimed  tbe  lumber,  or  was  so  converted  with 
knowledge  of  any  fact  or  facts  which  would 
have  led  an  ordinarily  prudent  man  to  a  dis- 
covery that  Stubblngs  owned  the  lumber,  as 
explained  in  question  10?  Not  answered. 
(12)  If  to  questions  9  and  10  you  answer 
that  said  defendants  converted  lumber  with 
knowledge  that  Stubblngs  owned  It,  or  with 
knowledge  of  facts  that  ought  to  have  led  to 
a  discovery  by  defendants  that  he  owned  it 
(the  lumber),  then  state  the  value,  when  con- 
verted, of  the  lumber  so  converted  with  such 
knowledge.  Not  answered.  (13)  Did  the 
plaintiff  Stubblngs  so  deal  and  act  concern- 
ing the  lumber  converted  by  defendants  as 
to  lead  an  ordinarily  prudent  man  to  believe 
that  Leahy  &  Beebe  were  the  owners  of  said 
lumber,  or  that  they  had  authority  to  sell  and 
give  a  title  to  the  said  lumber?  Ans.  Yes." 
The  plaintiffs  made  a  motion  to  set  aside  the 
verdict  and  for  a  new  trial,  which  was  de- 
nied by  the  court,  and  Judgment  of  dismissal 
of  the  complaint  was  entered,  from  which 
the  plaintiffs  appeal. 

Brown  &  Pradt  (George  L.  Williams,  of 
counsel),  for  appellants.  Mylrea  &  Bird 
(Ryan,  Hurley  &  Jones,  of  counsd),  for  re- 
spondents. 

WINSLOW,  J.  (after  stating  the  facta). 
The  plaintiff  sold  to  Leahy  &  Beebe  a  quan- 
tity of  standing  pine,  with  the  right  to  cut 
and  manufacture  the  same,  but  reserving 
title  to  the  logs  and  lumber  manufactured 
therefrom  tmtll  tbe  purchase  price  was  fully 
paid.  Leahy  &  Beebe  cut  the  pine,  marked 
it  with  theiT  own  mark,  banked  It  on  Tama- 
rack river,  and  sold  a  part  of  it  to  the  de- 
fendants Curtis  Bros.  &  Co.,  under  a  written 
contract  that  they  (Leahy  &  Beebe)  should 
manufacture  it  Into  lumber  and  pile  it  as  di- 
rected by  Curtis  Bros.  &  Co.  This  vras  done. 
and  the  same  was  delivered  and  fully  paid 
for  by  the  defendants;  but  it  appears  that 
Leahy  &  Beebe  had  never  fully  paid  the 
plaintiff  for  the  pine,  and  the  plaintiff  there- 
fore claims  to  recover  of  the  defendants  the 
value  of  the  lumber,  on  the  ground  that  title 
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had  never  passed  to  Leahy  &  Beete.  The 
defendants  claimed'  tbat  the  plaintiff  was  es- 
topped from  enforcing  his  reserved  title  as 
against  them,  and  the  question  ivhether  such 
on  estoppel  was  shown  by  the  evidence  was 
the  question  sharply  litigated  upon  the  trial. 
The  legal  princlides  applicable  to  the  ques- 
tion litigated  have  been  so  recently  discussed 
and  stated  in  the  case  of  Logging  Co.  v. 
Miller  (present  term)  85  N.  W.  193,  that  It  Is 
unnecessary  to  repeat  them  here.  The  facts 
relied  upon  to  prove  an  estoppel  in  that  case 
were  almost  identical  with  the  facts  found 
by  the  Jury  In  the  present  case,  except  that 
It  appears  more  clearly  in  the  present  case 
that  the  plaintiff  contemplated  tbat  his  ven- 
dee was  to  manufacture  the  logs  and  sell  the 
lumber  therefrom  than  it  did  in  the  case 
cited.  Within  the  principles  there  stated, 
an  estoppel  clearly  appears  in  the  present 
case,  upon  the  facts  found  by  the  Jury.  Such 
being  the  case,  the  only  questions  to  be  con- 
sidered are  whether  ^ejndldai  error  occur- 
red upon  the  trial. 

It  is  claimed  that  it  was  error  to  exclude 
*  evidence  showing  that  the  contract  of  sale 
made  by  the  plaintiff  to  Stubblngs  was  filed 
in  the  office  of  the  city  cleric  at  Wansau. 
As  this  was  a  contract  for  the  sale  of  real 
estate,  it  was  not  entitled  to  be  filed.  Such 
filing,  if  made,  was  an  act  which  protected 
no  legal  right  and  constituted  no  notice  to 
any  one;  and,  as  there  was  no  proof  that 
any  of  the  defendants  had  actual  knowledge 
of  the  fact.  It  seems  clear  that  the  proof  ot- 
fered  was  immaterial. 

One  Cline,  the  foreman  of  Leahy  &  Beebe's 
mill,  was  examined  by  the  defendants,  and 
gave  testimony  as  to  the  sale  of  the  lumber 
to  Curtis,  and  also  as  to  the  conversation 
with  the  plaintiff  at  Wausan  while  Curtis 
was  removing  the  lumber,  in  which  be  told 
Stubblngs  of  the  sale  to  Cnrtla  Upon  cross- 
examination,  the  plaintiff  endeavored  to 
prove  by  the  witness  certain  letters  which 
passed  l>etween  him  and  the  idalntlff  as  to 
tbe  amount  of  timber  remaining  uncut  on  the 
Stubblngs  lands  in  tbe  fall  of  1880.  Upon 
objection  tbe  letters  were  ruled  out  as  not 
proper  cross^xamlnation.  This  ruling  seems 
to  have  been  strictly  correct.  The  witness 
was  not  a  party  to  the  action,  and  the  cross- 
examination  attempted  did  not  relate  to  mat- 
ters gone  into  on  direct  examination.  Sulli- 
van V.  Collins  (Wis.)  83  N.  W.  310.  Further- 
more, the  letters  were  all  introduced  in  evi- 
dence by  tbe  plaintiff  later  in  the  trial. 

A  large  number  of  instructions  were  ask- 
ed by  the  plaintiff  and  refused,  but  we  are 
relieved  from  any  examination  of  them  be- 
cause no  exceptions  to  the  refusal  ore  pre- 
served in  the  bill  of  exceptions.  While  some 
exceptions'were  taken  to  certain  instructions 
which  were  given,  we  have  discovered  none 
which  were  erroneous  or  deserve  detailed 
discussion.    Judgment  affirmed. 

BARDBEN,  J.,  took  no  part. 


O'CONNOR  V.  CTTT  OP  POND  DU  LAO. 

(Supreme  Court  at  Wisconsla.    Feb.  26,  1901.) 

ACTION  AOAINST  CITY  —  NOTICE  OP  CLAIM  — 
CONDITION  PRBCBDENT  —  WAIVER  —  TIME  — 
COMPUTATION— STATUTES— TIME  OF  TAKING 
BFFEICT  —  CHIEF  OF  POLICE  —  TERM  OF  OF- 
FICE—CONSTITUTIONAL LAW. 

1.  Failure  to  perform  a  condition  precedent 
to  the  existouce  of  a  rieht,  as  that  prescribed 
by  section  1339.  Rev.  St.  1868,  prevents  the 
requireineDt  thereof,  and  may  be  insisted  upon 
at  any  stage  of  judicial  proceedings  in  respect 
thereto. 

2.  Failure  to  perform  a  condition  of  the  use 
of  a  Judicial  remedy  to  enforce  a  right  having 
no  dependence  thereon  for  its  existence — such 
as  the  condition  requisite  to  the  continued  ex- 
istence of  a  claim  against  a  railway  for  tbe 
negligent  killing  of  stock  by  a  railway  train,  or 

'  damages  for  the  negligent  setting  of  fires  by 

i  a  locomotive  engine,  under  section  1816b,  Bev. 
St.  1898 — is  waived  if  objection  is  not  taken  by 

I  answer  or  demurrer,  the  statute,  to  all  intents 

;  and  purposes,   being  a  statute  of   limitationa 

I  and  governed  as  such. 

I  3.  Failure  to  perform  a  statutory  condition 
precedent  to  the  commencement  of  an  action— 
as  one  that  no  action  shall  be  commenced  to 
enforce  a  city  liability  until  notice  shall  have 
been  given  of  the  existence  thereof  and  the 

,  common  council  of  the  city  have  had  an  oppor- 
tunity to  pass  upon  the  same— has  the  same 

'  effect  as  failure  to  comply  with  a  statute  of 
limitations.    It  is  in  the  nature  of  such  a  stat- 

I  ute,  though  failure  to  comply  with  it  may  only 
abate  the  action  if  objection  Ije  taken  by  an- 
swer or  demurrer.  If  not  so  taken,  the  objec- 
tion Is  waived. 

4.  The  words  "from  and  after,"  used  in  a 
statute  In  regard  to  time,  are  ordinarily  held  to 
signify  exclasion  of  the  day  from  which  reck- 
oning is  to  be  made;  and  such  meaning  should 
prevail  In  the  absence  of  some  clear  legislative 
Intent  to  the  contrary. 

5.  Publication  of  an  act  of  the  legislature  pri- 
or to  its  taking  effect,  being  for  the  purpose  of 
enabling  persons  affected  to  shape  their  course 
accordingly,  a  provision  therefor  in  the  form, 
the  act  shall  take  effec-t  from  and  after  publica- 
tion thereof,  is  consistent  with  such  words 
being  used  exclusively  and  inconsistent  with 
their  being  otherwise  used. 

6.  Chapter  247,  Laws  180T,  which  attempted 
to  extend  the  term  of  office  of  the  chief  of 
police  in  the  defendant  city,  among  other  such 
corporations,  beyond  the  term  for  which  he 
was  specifically  elected,  if  valid,  entitled  him  to 
hold  such'  place  and  receive  the  emoluments 
thereof  till  succeeded  by  a  person  appointed 
to  his  place  under  such  act. 

7.  Section  9,  art.  13,  of  the  constitution,  pro- 
hibits the  legislature  from  interfering  in  any 
way  with  the  question  of  what  person  shall 
hold  any  office  In  any  city  in  this  state  of  a 
character  known  at  the  time  of  the  adoption 
of  the  constitution,  wliether  then  known  by 
the  same  name  as  subsequently  or  not,  and  lim- 
its all  power  in  that  regard  to  the  electors  of 
the  particular  locality  interested,  to  be  exercis- 
ed directly  or  by  some  municipal  agency  select- 
ed directly  or  Indirectly  by  tnem. 

8.  Qty  governments,  at  the  time  of  the  adop- 
tion of  the  constitution,  commonly  included  a 
police  department,  and  all  offices  pertaining 
thereto,  whether  now  known  by  the  names  they 
bore  prior  to  such  adoption  or  not,  must  be 
considered  as  in  the  class  which  the  constitu- 
tion expressly  declares  must  be  filled  by  elec- 
tion by  the  electors  of  the  particular  localities 
interested,  or  by  appointment  by  such  author- 
ity of  such  localities  as  tbe  legislature  shall 
designate. 

9.  The  idea  expressed  in  the  constitution  is 
not  that  all  officers  of  towns,  cities  and  villages 
whose  election  Is  not  provided  for  in  the  const!- 
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tttdon  ma.7  be  elected  or  appointed  in  such  man- 
ner as  tbe  legislature  may  deem  best,  bat  that 
all  officers  corresponding  to  town,  city  and  Til- 
lage officers  as  regards  official  duty,  that  wera 
known  at  the  time  of  the  adoption  of  the  con- 
stitution, shall  be  elected  or  appointed  by  some 
authority  of  the  particular  looUity  interested, 
designated  by  the  legislature. 

10.  An  act  of  the  legislature  appointing  mem- 
bers  of  a  police  force  in  a  city  is  an  uaconstltu- 
tional  interference  with  local  affairs. 

11.  An  act  of  the  legislature,  so  far  as  it  ex- 
pressly, or  by  its  effect,  extends  the  term  of 
office  of  a  member  of  the  police  force  of  a  city 
beyond  that  for  which  he  was  specifically  elect- 
ed or  appointed  by  legitimate  municipal  author- 
ity, so  as  to  keep  such  officer  in  place  for  any 
period  of  time  regardless  of  such  authority,  is 
unconstitutional  and  void. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court.  Fond  du  Lac 
county;   Michael  Klrwan,  Judge. 

Action  by  Sealy  F.  O'Connor  against  the 
city  of  Fttnd  du  Lac.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Reversed. 

Action  to  recover  for  services  rendered  de- 
fendant as  chief  of  police.  Plaintiff  -was 
elected  such  chief  May  1.  1896,  for  the  year 
ending  May  1,  1897.  and  till  his  successor 
should  be  legally  elected  and  qualified,  the 
salary  of  the  office  being  fixed  at  $50  per 
month,  payable  monthly.  He  qualified  for 
the  office  and  performed  Its  duties  till  ex- 
cluded therefrom  as  hereafter  mentioned. 
April  17,  1897,  an  act  of  the  legislature, 
known  as  chapter  247  of  the  General  Laws 
of  1807,  was  duly  published.  It  provided, 
among  other  things,  as  follows:  In  cities  of 
the  third  class,  to  which  defendant  belonged, 
a  board  of  police  and  fire  commissioners, 
consisting  of  four  citizens,  shall  be  appoint- 
ed, in  a  manner  indicated,  before  the  first 
Monday  of  May,  1897,  one  to  hold  his  oflJce 
for  the  term  of  one  year,  one  for  two  years, 
one  for  three  years,  and  one  for  four  years, 
from  the  said  first  Monday  of  May  follow- 
ing, and  until  his  successor  should  be  ap- 
pointed and  qualified.  No  person  shall  be 
appointed  to  any  position  on  the  police  force 
or  in  the  fire  department  in  any  such  city 
except  with  tbe  approval  of  said  board,  after 
said  act  goes  into  effect  Said  board  shall, 
as  soon  as  practicable,  prepare  and  adopt 
rules  and  regulations  governing  the  selection 
and  appointment  of  persons  to  be  employed 
on  tbe  police  force  and  in  the  fire  depart- 
ment of  any  such  city.  Whenever  the  term 
of  office  of  any  chief  of  police  or  chief  engi- 
neer of  a  fire  department  heretofore  ap- 
pointed or  elected  In  any  such  city  shall  ex- 
pire after  tbe  act  goes  Into  effect,  and  before 
the  board  of  police  and  fire  commissioners 
shall  have  adopted  the  necessary  rules  and 
regulations  with  reference  to  the  appoint- 
ment of  police  officers,  or  when  any  such 
officer  Is  holding  over  at  the  time  the  act 
goes  into  effect,  such  officer  shall  hold  his 
office  until  his  successor  shall  have  been 
duly  appointed  In  accordance  with  the  rules 
and  regulations  of  the  board.  All  other 
members  of  the  police  force  in  any  such 


city,  at  the  time  the  act  goes  into  effect 
shall  hold  their  respective  positions  for  six 
months  from  the  date  when  the  rules  and 
regulations  adopted  by  the  board  shall  go 
into  effect,  and  thereafter  under  certain  spt;- 
cified  conditions.  The  act  further  provided 
for  the  suspension  of  police  officers  by  the 
board  of  police  commissioners  under  certain 
circumstances.  In  defendant  city,  prior  to 
May  1,  1897,  a  board  of  police  commissioners 
was  duly  appointed,  and  the  members  there- 
of duly  qualified,  and  on  the  first  Monday  of 
May,  1897,  entered  upon  the  duties  of  their 
offices.  About  May  24th,  thereafter,  said 
board,  in  compliance  with  said  act  promul- 
gated its  rules  for  the  appointment  of  mem- 
bers of  the  police  department  of  tbe  city  ami 
other  employes  and  officers  affected  by  said 
act  In  April,  1897,  the  common  councQ  of 
the  dty  appointed  Thomas  McGrath  chief  of 
police  thereof  for  the  year  commencing  May 
1,  1897.  He  took  the  oath  of  office  of  such 
chief  April  17,  1897,  and  filed  such  oath  and 
his  official  bond  with  the  clerk  of  said  city. 
Such  bond  was  not  presented  to  or  approved 
by  the  council  of  the  city  until  April  Zi, 
1897.  On  May  1,  1897,  defendant  caused 
plaintiff  to  be  excluded  from  the  office  of 
chief  of  police  upon  tbe  pretense  that  bis 
term  of  office  expired  on  that  day  and  that 
said  McGrath  was  entitled  to  enter  upon  tbe 
duties  thereof.  From  the  time  of  such  ex- 
clusion until  November  1st  thereafter  plain- 
tiff held  himself  in  readiness  to  perform  the 
duties  of  chief  of  police  of  said  city,  and 
offered  to  perform  such  duties,  but  was  not 
allowed  to  do  so.  At  the  end  of  each  month 
during  said  period,  plaintiff  in  due  form  of 
law  made  his  claim  against  the  city  for  $oO 
as  salary  of  chief  of  police  of  said  city,  all 
of  which  claims  were  rejected  by  the  com- 
mon council  thereof.  Plaintiff  was  never" 
removed  from  his  office  by  the  said  board  of 
police  commissioners,  or  displaced  by  any 
other  person  under  its  rules  and  regulations. 
The  pleadings  raised  merely  the  issue  of 
whether  the  city  of  Fond  du  Lac  was  in- 
debted to  plaintiff  for  salary  of  chief  of  po- 
lice for  the  six  months  subsequent  to  May  1. 
1897.  There  was  no  dispute  but  that  the 
facts  were  as  above  stated.  The  court  found, 
as  a  matter  of  law,  that  plaintiff  was  chief 
of  police  of  the  defendant  when  the  act  of 
1897  went  Into  effect,  and  was  entitled  to 
hold  said  office  till  November  1st  thereafter, 
since  he  was  not  removed  or  displaced  by 
the  board  of  police  and  fire  commissioners ; 
that  his  exclusion  from  the  office  was  wrong- 
ful, and  that  he  was  entitled  to  recover  the 
salary  of  the  office  claimed.  Judgment  was 
rendered  accordingly. 

O.  H.  Ecke  (Maurice  McKenna  and  S.  J. 
Phelps,  of  counsel),  for  appellant  Edward 
S.  Bragg,  for  respondent 

MARSHAU^  J.  (after  stating  the  facts). 
Section  5  of  the  city  charter  of  the  appellant 
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provides  as  follows:    "No  action  shall  Ue  or 
be  maintained  against  the  city  of  Fond  dn 
Lac  on  contract  until  the  claimant  shall  hare 
presented  to  the  common  council  a  state- 
ment of  the  claim  and  the  amount  thereof, 
and  the  circumstances  out  of  which  it  arose, 
duly  verified  on  the  oath  of  the  claimant, 
and  the  council  shall  have  allowed  a  regtilar 
meeting  to  pass  without  an  adjustment  with 
such   claimant  of   such   claim   or  demand." 
Laws  1883,  c.  152,  subc.  18.     The  complaint 
does  not  show  thai;  such  charter  condition 
to  the  maintenance  of  this  action  exists.    No 
objection  was  taken  by  appellant  on  that 
ground,  either  by  answer  or  demurrer.    The 
record  does  not  show  that  evidence  of  the 
existence  of  such  condition  was  produced. 
'  The  point  Is  now  made  that  such  situation  Is 
fatal  to  the  Judgment,  the  following  cases  be- 
ing cited  In  support  thereof:    Stoclu  v.  City 
of  Sheboygan,  42  Wis.  S15;  Hill  v.  aty  of 
Fond  du  Lac,  66  Wis.  244,  14  N.  W.  25;  Kel- 
ley  V.  City  of  Madison,  43  Wis.  638;   Mann- 
facturlng  Co.  v.  Whitcomb,  101  Wis.  226,  77 
N.  W.  176.     Stoclis  V.  City  of  Sheboygan  Is 
unlllce  this  case,  because  there  the  question 
of  the  existence  of  the  condition  was  raised 
by  demurrw.    In  Hill  v.  City  of  Fond  du  Lac, 
the  question  here  raised  was  not  involved, 
because  the  action  sounded  In  tort  and  was 
held  not  to  be  Included  in  the  charter  pro- 
vision.   Kelley  t.  City  of  Madison  is  unlike 
this  case  for  two  reasons:    First,  because  the 
question  was  raised  by  a  demurrer  to  the 
complaint;   second,  because  It  was  held  that 
the  action  was  one  sounding  In  tort  and  not 
aOCected  by  the  charter  provision  against  the 
maintenance  of  an  action  on  a  claim  or  de- 
mand till  the  same  should  be  first  filed  as 
therein  required.    In  Manufacturing  Co.  v. 
Whitcomb,  a  statutory  condition  to  the  en- 
forcement of  a  common-law  right  was  treated 
as  a  condition  of  the  right  Itself,  confusing 
a   limitation  statute  acting  on  the  remedy 
only,  which  may  be  and  is  waived  by  a  fail- 
ure to  insist  upon  It  by  answer  or  demurrer 
(section  2U&4,  Rev.  St  1898),  with  a  statu- 
tory condition  to  the  existence  of  a  right  as, 
for  Instance,  one  necessary  to  a  cause  of  ac- 
tion against  a  municipality  for  compensation 
for  an  Injury  caused  by  a  defective  highway 
under  section  1339,  Id.    The  same  error  was 
committed  in  Ryan  v.  Railway  Co.,  10  Wis. 
506,  77  N.  W.  8M.    It  was  corrected,  as  far 
as  possible,  In  Relyea  v.  Pulp  Co.,  102  Wis. 
301,  78  N.  W.  412,  which  was  affirmed  in 
Meisenhelmer  v.  Kellogg,  106  Wis.  30,  81  N. 
W.  1033,  and  Malloy  v.  Railway  Co.  (Wis.; 
decided  Feb.  1,  1901)  86  N.  W.  130. 

So  we  see  than  none  of  the  cases  cited  by 
counsel  support  their  proposition,  while  Rel- 
yea V.  Pulp  Co.,  and  Melsenheimer  v.  Kel- 
logg, are  to  the  effect  that  charter  provisions 
of  the  kind  under  consideration  are  in  the 
nature  of  statutes  of  limitations  and  gov- 
erned by  rules  applicable  thereto.  If  not 
complied  with,  the  objection  most  be  taken 
by  answer  or  demurrer  or  be  considered 


waived.  Care  must  be  taken  not  to  confuse 
such  statutes  with  those  imposing  a  condition 
of  the  existence  of  a  right  Noncompliance 
with  the  latter  condition  goes  to  the  cause  of 
action,  not  to  the  remedy  for  the  redress  of 
the  wrong.  The  distinction  between  the  two 
classes  of  rights  is  so  clear  that  no  one  need 
go  astray.  In  one  case  the  right  depends  on 
the  statute;  In  the  other  the  right  Is  inde- 
pendent of  the  statute,  but  Its  enforcement 
is  regulated  and  limited  by  law.  In  the 
former,  failure  to  comply  with  the  statute 
prevents  the  creation  of  the  right  hence  It 
is  not  waived  by  failure  to  raise  the  point  by 
demurrer  or  answer,  while  In  the  latter  the 
condition  relates  to  the  remedy  only,  and  is 
waived  unless  Insisted  vcpon  by  answer  or  de- 
murrer. That  was  the  rule  at  common  law, 
and  the  statute  (section  2G54,  Rev.  St  1898) 
expressly  preserves  It  Failure  to  comply 
with  a  statutory  condition  of  the  use  of  a 
remedy  does  not  go  either  to  the  Jurisdiction 
of  the  court  or  to  the  cause  of  action. 

The  foregoing  is  in  harmony  with  Sheel  v. 
City  of  Appleton.  49  Wis.  126,  6  N.  W.  27,  and 
Benton  v.  City  of  MUwaukee,  60  Wis.  388.  7 
N.  W.  241.  In  Benware  v.  Town  of  Pine 
Valley,  53  Wte.  627,  10  N.  W.  695,  the  court 
said  that  failure  to  comply  with  the  condition 
of  section  1339,  as  regards  a  claim  for  dam- 
ages caused  by  a  defective  highway,  and  to 
allege  such  compliance  in  the  complaint,  was 
fatal  to  plaintiff's  cause  of  action,  though 
the  point  be  not  raised  by  answer  or  demur- 
rer; and  that  anything  said  to  the  contrary 
in  the  other  two  cases  above  referred  to  is 
wrong.  The  idea  seems  to  have  been  In  mind 
that  the  cases  were  somewhat  in  conflict 
in  that  the  court  fell  into  the  error  of  not 
observing  clearly  the  distinction  between 
compliance  with  a  statute  which  is  the  foun- 
dation of  a  right  and  compliance  with  one 
which  merely  regulates  or  limits  the  enforce- 
ment thereof.  The  Benware  Case  was  de- 
cided right  because  service  of  the  notice  of 
the  injury  under  section  1339,  Rev.  St  1898, 
was  a  condition  of  the  right  there  In  ques- 
tion. The  other  two  cases  were  also  decided 
right,  because  the  statutory  condition  in- 
volved operated  only  upon  the  remedy. 
Those  cases  were  affirmed  In  Bradley  v.  City 
of  Eau  Claire,  56  Wis.  168,  14  N.  W.  10;  Col- 
lette  V.  Weed,  68  Wis.  428,  32  N.  W.  753; 
Lombard  v.  McMillan,  96  Wis.  627,  70  N.  W. 
673;  and  Bigelow  v.  Town  of  Washburn,  98 
Wis.  553.  74  N.  W.  362. 

The  case,  on  the  merits,  turns  on  the  effect 
of  chapter  247,  Laws  1897,  on  respondent's 
right  to  hold  the  office  of  chief  of  police  of 
the  appellant  from  the  Ist  day  of  May,  1897, 
till  the  1st  day  of  November  thereafter.  On 
that,  these  questions  are  presented  tar  solu- 
tion: When  did  the  act  take  effect?  Was 
McGrath  the  legal  successor  of  respondent  by 
the  terms  of  the  act  and  entitled  to  the  office 
in  dispute  from  the  1st  day  of  May,  1897,  at 
least  till  displaced  by  an  appointee  of  the 
board  of  police  and  fire  commissioners?    If 
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not,  and  tbe  law  by  Its  terms  took  from  ap- 
pellant the  power  to  elect  a  successor  of  re- 
spondent, or  extended  his  term  of  oflBce  be- 
yond the  1st  day  of  May,  1897,  was  it  In  that 
regard  constitutional?  We  will  consider  each 
of  such  propositions,  though  it  pretty  clearly 
appears  that  the  first  is  immaterial. 

1.  Appellant  contends  that  the  act  In  ques- 
tion became  a  law  on  the  ISth  day  of  April, 
it  having  been  regularly  published  on  the 
previous  day;  that  the  day  of  publication 
should  have  been  excluded  in  determining 
when  the  law  became  effective.  That  turns 
on  the  meaning  of  the  words  "from  and  aft- 
er" In  the  last  section,  which  says:  "This 
act  shall  take  effect  and  be  In  force  from  and 
after  its  passage  and  publication."  The  word 
"from"  and  that  In  connection  with  the  word 
"after"  Is  sometimes  used  inclusively  and 
sometimes  exduslvely.  They 'have  no  certain 
literal  or  legal  meaning  that  can  be  accepted 
as  a  guide  under  all  circumstances,  lliey 
are  open  to  construction  In  many  cases,  so 
that  courts  sometimes  bold  that  they  are 
used  exclusively,  and  at  other  times  Inclu- 
sively, as  seems  best  calculated  to  effect  the 
legislative  Intent;  though  It  has  come  to  be 
quite  generally  accepted  as  the  rule  that  the 
meaning  of  the  words  In  eonnectlMi,  "from 
and  after,"  excludes  the  day  from  which  the 
reckoning  Is  to  be  made,  and  In  order  to  avoid 
the  application  of  it  as  a  rule  of  construction, 
there  must  be  something  In  the  act,  or  tbe 
result  of  a  literal  application  ot  the  words 
to  the  subject  treated  by  It,  to  indicate  a 
contrary  intent.  Sedg.  St  &  Ccmst  Law, 
356;  Smith,  Cionst  Gonstr.  {  016.  That  has 
been  recognized  as  the  law  by  this  court. 
Stewart  v.  McSween^y,  14  Wis.  468;  McGIn- 
ley  v.  Laycock,  94  Wis.  205,  68  N.  W.  871. 
There  Is  no  reason  why  "from  and  after,"  in 
the  act  in  question,  should  not  be  considered 
as  having  been  used  In  what  we  say  has 
come  to  be  regarded  as  their  literal  sense. 
On  the  contrary  the  purpose  ot  the  publica- 
tion strongly  supports  that  view.  That  pur- 
pose was  to  give  notice,  to  persons  affected 
by  the  law,  of  its  existence,  before  It  went 
into  effect  Clearly,  such  purpose  could  not 
be  accomplished  without  a  completed  publi- 
cation. That  would  exclnde  the  day  on 
which  the  act  was  done,  as  fractions  of  a  day 
are  not  ordinarily  counted,  l^e  contrary 
view  would  lead  to  the  absurd  result  that  an 
act  designed  to  give  notice  of  the  existence 
of  a  law  in  advance  of  its  going  into  effect 
might  occur  subsequent  thereto.  It  cannot 
be  held  that  any  such  an  absurdity  was  in- 
tended, by  mere  Judicial  construction.  Hie 
other  view  accords  with  tbe  literal  sense  of 
the  words.  It  gives  significance  to  the  use 
of  the  word  "after"  In  connection  with  the 
word  "from,"  and  makes  the  meaning  sensi- 
ble la  the  light  of  the  purpose  of  tbie  publi- 
cation. That  idea  has  been  adopted  else- 
where. Duncan  v.  Cobb,  82  Minn.  460,  21 
N.  W.  714;  Parkinson  t.  Brandenburg,  35 
Minn.  294,  28  N.  W.  919. 


2.  There  Is  no  controversy  but  that  McGratb 
was  regularly  elected  as  respondent's  succes- 
sor by  the  common  council  of  appellant  be- 
fore tiie  act  in  question  went  Into  effect.  The 
learned  trial  court  does  not  appear  to  have 
regarded  the  date  of  such  election  as  of  sutU- 
cient  significance  to  require  a  mention  thereof 
In  the  findings  of  fact  but  he  gave  prominence 
to  tbe  date  of  the  circumstance  of  qualiflcatloD 
by  the  approval  of  the  ofiicial  board.  Tbe 
latter  circumstance  does  not  appear  to  have 
been  made  material  by  the  law  of  1897  In  any 
view  of  it.  If  the  act  was  valid  It  took  from 
the  common  council  power  to  elect  a  chief  of 
poUce  after  the  17th  day  of  April,  1897,  not 
before.  Election  to  an  office  is  one  thing;  a 
condition  precedent  to  the  person  elected  tak- 
ing possession  thereof  Is  quite  another  thing. 
It  was  with  the  first  circumstance  that  the 
law  dealt  and  that  Is  the  significant  one  on 
this  oranch  of  the  case.  Those  provisions  of 
the  law  affecting  McOrath's  right  to  the  office 
are  In  the  main  as  follows:  "After  this  act 
goes  Into  effect  no  person  shall  be  appolntetl 
to  any  position,  either  on  the  police  force  or  in 
the  fire  department,  •  •  •  except  with 
the  approval  of  the  board."  "Whenever  the 
term  of  office  of  any  chief  of  police  •  •  • 
or  other  officer  performing  the  duties  of  chief 
of  police  •  •  •  .by  whatever  name  desig- 
nated, heretofore  appointed  or  elected,  •  •  • 
shall  expire  after  this  act  goes  into  effect  and 
before  the  board  of  police  and  fire  commission- 
ers shall  have  adopted  the  necessary  rules  and 
regulations  with  reference  to  the  appointment 
of  police  officers  and  members  of  the  fire  de- 
partment •  •  •  or  when  any  such  officer 
is  holding  over  at  the  time  this  act  goes  Into 
effect"  he  shall  hold  his  office  "until  his  suc- 
cessor shall  have  been  duly  appointed  by  the 
board/'  "All  other  members  of  tbe  force  in 
either  depirtment  named,  •  •  •  at  the 
time  this  act  goes  iLto  effect  shall  hold  their 
respective  positions  for  six  months  from  tbe 
date  when  tbe  rules  and  regulations  adopted 
by  the  board  shall  go  Into  effect,  and  there- 
after," under  certain  conditions  mentioned. 
It  seems  quite  clear  that  the  legislative  idea 
was  that  the  persons  elected  to  official  po.si- 
tlons  affected  by  the  act  before  It  took  effect 
who^e  terms  of  office  should  expire  thereafter 
and  before  the  board  of  police  and  fire  commis- 
sioners should  be  competent  to  ffil  their  places, 
should  remain  In  such  places  till  that  time. 
regardless  of  the  specific  terms  for  which  such 
officers  were  elected  or  appointed.  It  says  dis- 
tinctly, as  to  the  particular  office  In  question. 
If  the  term  of  an  officer  elected  or  appointed 
before  the  taking  effect  of  the  act  shall  expire 
thereafter,  he  shall  nevertheless  continue  In 
office  till  the  place  shall  be  filled  by  the  board 
according  to  rules  and  regulations  to  be  adopt- 
ed by  It,  as  soon  as  possible  after  the  first 
Monday  of  May,  1897.  That  contemplated,  as 
to  snch  office,  these  circumstances  In  combina- 
tion: A  person  elected  or  appointed  prior  to 
tbe  taking  effect  of  the  act  the  expiration  of 
the  term  for  which  he  was  elected  or  appoint- 
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e<J  prior  to  the  creation  of  the  board  of  police 
axid  fire  commissioners,  and  its  qualification  to 
act  pursuant  to  the  rules  and  regulatlona  adopt- 
ed  for  Its  government.    We  should  say  In  pass- 
ing that  the  making  of  such  rules  was  not  con- 
templated till  after  the  Ist  day  of  May,  1887, 
and  that  the  terms  of  office  of  the  members 
of  the  board  did  not  commence  till  that  time. 
Tbe  respondent  satisfies  the  conditions  men- 
tioned, and  McGrath  does  not.    The  latter  was 
elected  before  the  act  hi  question  went  Into 
effect,  but  the  term  for  which  be  was  elected 
did  not  expire  prior  to  the  time  when  the  hoard 
of  police  and  fire  commissioners  were  required 
to  be  In  readiness  to  fill  the  place  by  appoint- 
ment under  its  rules  and  regulations.    It  fol- 
lows that  the  second  proposition  advanced  by 
appellant  must  be  resolved  In  favor  of  respond- 
ent.   By  the  wording  of  the  law  his  term 
of  office  was  extended  beyond  that  for  which 
.  he  was  elected,  and  since  his  place  was  not 
sooner  filled  by  the  board  of  police  and  fire 
comoiIssioDers,   such   extension   Included   the 
six  months  from  May  1  to  November  1,  i!J97. 
He  was  therefore  entitled  to  recover  of  appel- 
lant the  salary  for  which   this  action   was 
brought   If  the  legislative  extension  of  his 
term  of  office  was  valid. 

3.  The  validity  of  the  legislation  extending 
the  term  of  office  of  respondent,  regardless  of 
the  will  of  the  appellant,  must  be  tested  by 
section  9,  art  13,  of  the  constitution,  which 
provides  that,  "all  city,  town  and  village  offi- 
cers whose  election  or  appointment  is  not  pro- 
vided for  by  this  constitution  shall  be  elected 
by  the  electors  of  such  cities,  towns  and  vil- 
lages, or  of  some  subdivision  thereof,  or  ap- 
pointed by  such  authorities  thereof  as  the  leg- 
islature shall  designate  for  that  purpose.  All 
other  officers  whose  election  or  appointment  is 
not  provided  for  by  this  constitution,  and  all 
officers  whose  offices  may  hereafter  be  created 
by  law,  shall  be  elected  by  the  people  or  ap- 
pointed, aa  the  legislature  may  direct"  Coun- 
sel for  both  sides  seem  to  appreciate  fully  that 
such  constitutional  provision  was  adopted  here 
from  New  York,  It  havhig  existed  there  as 
early  as  1846;  that  It  was  construed  by  the 
highest  courts  of  that  state  at  an  early  day, 
and  that  such  construction  has  been  approved 
here  so  fat  as  the  subject  has  been  presented 
to  this  court;  but  they  draw  very  different 
conclusions  from  the  decisions. 

It  will  be  observed  that  the  language  of  the 
oonstitutlon  deals  with  several  classes  of  offi- 
cers: First,  city,  town  and  village  officers 
whose  election  or  appointment  is  provided  for 
by  the  constitution;  second,  such  officers  not 
provided  for  by  the  constitution;  third,  all 
other  officers  whose  election  or  appointment  is 
not  provided  for  by  the  constitution;  fourth, 
all  officers  whose  offices  were  created  by  law 
subsequent  to  the  adoption  of  the  constitution. 
,  It  was  absolutely  taken  out  of  the  power  of  the 
legislature  to  appoint  any  officer  of  the  second 
class  mentioned,  such  power  being  expressly 
conferred  upon  the  people  of  the  municipaiity 
lerved  by  such  officers.    The  purpose  of  that  is 


plain  and  has  often  been  declared  by  the 
courts.  It  was  to  render  secure  the  important 
right  of  local  self-government,— to  give  to  the 
people  of  each  locality  the  power  to  say  and 
determine  as  directly  as  practicable  who  shall 
perform  the  governmental  functions  that  con- 
cern such  localities  only  as  organized  subdivi- 
sions of  the  state.  That  right,  under  our  sys- 
tem of  government,  has  from  the  start  been 
regarded  as  the  very  foundation  thereof,  and 
absolutely  necessary  to  its  success.  The  New 
York  court,  in  a  very  recent  case,  expressed 
the  idea  indicated,  thus:  "As  to  offices  known 
and  in  existence  at  the  time  of  the  adoption  of 
the  constitution,  this  provision  is  absolute  In 
its  prohibition  of  an  appointment  by  the  cen- 
tral government  or  its  authority,  or  by  any 
body  other  than  the  local  electors  or  some  local 
authority  designated  by  law.  This  right  of 
self-government  lies  at  the  very  foundation  ot 
our  Institutions,  and  cannot  be  disturbed  or  In- 
terfered with,  even  in  respect  to  the  smallest 
of  the  divisions  Into  which  the  state  is  divided 
for  governmental  purposes,  without  weakening 
the  entire  foundation;  and  hence  it  Is  a  right 
not  only  to  be  carefully  guarded  by  every  de- 
partment of  the  government,  but  every  Infrac- 
tion or  Invasion  of  It  Is  to  be  promptly  met 
and  condemned  by  the  courts  when  such  acts 
become  the  subject  of  Judicial  Investigation." 
Rathbone  v.  Wlrth,  150  N.  T.  469,  469,  45  N. 
E.  15,  24,  34  L.  R.  A.  408,  419.  That  language 
Is  none  too  strong.  It  voices  correctly  the 
views  of  the  framers  of  the  constitution  as 
they  were  unmistakably  written  Into  It 
Therefore,  If  it  appear  that  the  office  In  ques- 
tion In  this  case  was  one  of  the  class  the  legis- 
lature was  rendered  powerless  to  fill,  and  that 
the  law,  so  called,  extending  appellant's  term 
was  In  effect  an  appointment  thereto,  the  duty 
of  the  court  to  condemn  the  usurpation  of  pow- 
er is  plain. 

We  shall  not  take  time  to  analyze  at 
length  the  constitutional  provision  under 
consideration,  because  the  questions  In  re- 
gard to  it  are  too  well  settled  to  require  or 
justify  such  labor..  The  class  of  officers 
which  the  legislature  is  prolilblted  from  di- 
rectly interfering  with.  Includes,  as  indicat- 
ed, all  city,  town,  and  village  officers  known 
and  In  existence  at  the  time  of  the  adoption 
of  the  constitution,  whether  known  by  the 
same  names  as  they  now  bear  or  not.  All 
of  the  New  York  authorities  on  the  subject 
so  hold.  People  v.  Draper,  15  N.  Y.  532; 
Same  v.  Batchelor,  22  N.  Y.  128;  Same  v. 
Woodruff,  32  N.  Y.  355;  Same  v.  Bull,  46  N. 
Y.  67;  Same  v.  Albertson,  55  N.  Y.  50;  Same 
V.  McKinuey,  62  N.  Y.  374;  Same  v.  Foley, 
148  N.  Y.  677,  43  N.  a  171;  Rathbone  v. 
Wlrth,  supra.  This  court  has  likewise  pass- 
ed upon  the  same  question.  State  v.  Krez, 
88  Wis.  135,  59  N.  W.  593. 

The  learned  counsel  for  respiHident  argues 
that  an  office  Is  a  mere  legislative  creation, 
belongs  to  the  fourth  class  mentioned  in  sec- 
tion 9,  and  may  be  filled  by  direct  legislative 
appointment,  where  there  is  no  express  con- 
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stltutlonal  provision  for  otherwise  filling  It. 
That  overlooks  the  fact  that  power  Is  not  left 
with  the  legislature  In  Its  discretion  to  ap- 
point or  elect  all  (^cers  whose  election  or  ap- 
pointment Is  not  provided  for  in  the  constitu- 
tion, and  that  It  has  never  been  so  under- 
stood from  the  earliest  treatment  of  the 
subject  by  Mr.  Justice  Denlo  In  People  v. 
Draper,  supra.  From  the  fact  that  provi- 
sion Is  not  made  in  the  constitution  for  the 
appointment  of  an  officer  to  serve  a  town, 
city  or  village  in  the  performance  of  some 
duty  as  regards  local  government  therein, 
It  by  no  means  follows,  as  suggested,  that 
such  appointment  or  election  can  be  made 
directly  by  the  legislature.  The  language  of 
the  constitution  clearly  Indicates  the  con- 
trary. Town,  city  and  village  officers  whose 
election  or  appointment  is  provided  for  in 
the  constitution  are  mentioned  as  a  class 
only  to  exclude  them  from  officers  generally 
that  have  to  do  with  the  government  of 
such  local  governmental  subdivisions  of  tlie 
state.  After  malting  such  exclusion,  the  bal- 
ance of  such  local  officers  is  put  in  the  class 
to  be  selected  only  by  the  electors  of  the 
particular  localities  affected,  by  the  direct 
vote  of  such  electors  or  by  some  local  agen- 
cy designated  by  the  legislature  for  tiiat 
purpose.  The  Idea,  as  we  understand  the 
counsel,  that  all  officers  whose  election  or 
appointment  is  not  provided  for  In  the  con- 
stitution may  be  elected  or  appointed  by  the 
legislature,  is  as  novel  as  It  is  contrary  to 
the  plain  meaning  of  the  constitution.  If 
adopted,  one  of  the  fundamental  ideas  of 
the  framers  of  that  instrument  would  cer- 
tainly be  lost  sight  of.  They  intended  that 
all  local  officers,  according  to  the  then 
known  schemes  for  local  self-government, 
should  be  chosen  by  the  people  of  the  lo- 
calities affected.  That  such  was  the  idea 
Intended  to  be  embodied  in  the  constitution 
is  voiced  by  every  court  that  has  spoken 
on  the  subject  "The  presence  of  the  pro- 
vision In  the  constitution  In  regard  to  the 
election  or  appointment  of  local  officers  by 
the  people,  evidences  the  importance  which 
the  people,  when  the  constitution  was  fram- 
ed, attached  to  the  preservation  of  their 
right  to  the  management  of  their  local  af- 
fairs. It  means  the  right  to  choose  their 
local  officers  in  all  its  reality,  or  it  means 
nothing.  If  it  does  not  mean  that  the  peo- 
ple have  reserved  the  right  of  administer- 
ing local  offices  by  officers  of  their  own 
choosing,  whether  it  be  done  directiy  through 
an  election  or  indirectly  through  the  method 
of  an  appointment  by  some  of  their  local 
nuthorltles,  I  am  at  a  loss  to  understand  its 
significance  or  In  what  consists  its  peculiar 
value."  Justice  Gray  in  Rathbone  v.  Wirth, 
supra.  "The  obvious  purpose  of  that  pro- 
vision of  the  constitution  was  to  secure  to 
the  people  of  the  cities,  towns  and  villages 
of  the  state,  the  right  to  have  their  local 
offices  administered  by  officers  selected  by 
themselves."    Andrews,  J.,  In  People  v.  Me- 


Kinney,  supra.  "Faithfully  observed,  and 
effect  given  to  such  provision  in  Its  spirit 
as  well  as  in  its  letter,  it  effectually  secures 
to  each  of  the  governmental  divisions  of  the 
state  the  right  of  choosing  or  appointing 
its  own  local  officers,  without  let  or  hin- 
drance from  the  state  government,  and  none 
can  be  deprived  of  the  rights  and  franchises 
thus  granted  to  all."  Allen,  J.,  In  People- 
T.  Albertson,  supra.  The  offices  of  police- 
man and  chief  of  police  or  dty  marshal 
(tite  particular  name  of  the  office  being  im- 
material) in  cities  and  villages,  were  as  well 
known  at  the  time  of  the  adoption  of  the 
constitution  as  any  other.  Such  offices  were 
understood  to  be  essential  to  good  order  in 
large  communities,  and  they  were  univer- 
sally provided  for  in  all  city  and  village  or- 
ganizations. So  there  can  be  no  question 
but  that  the  power  of  electing  or  appointing 
such  officers  was  prohibited  to  the  legisla-- 
ture  by  the  provision  of  the  constitution  un- 
der, consideration. 

But  it  is  said  that  the  mere  continuance 
in  office  by  legislative  enactment,  of  a  per- 
son whose  installation  in  the  position  was 
by  a  constitutional  agency  is  not  a  legis- 
lative appointment,  and  that  the  term  of  of- 
fice of  respondent,  regardless  of  the  law 
of  1897,  having  commenced  by  a  municipal 
appointment  and  being  for  one  year  and  un- 
til his  successor  should  be  elected  and  quali- 
fied, sti'ictiy  speaking  and  in  a  constitutional 
sense,  it  was  not  extended  by  such  law. 
That  proposition  was  advanced  In  People  v. 
Batchelor,  supra,  and  was  there  adopted, 
but  the  case  was  soon  overruled  and  has 
not  been  considered  authority  for  nearly 
half  a  century.  The  rule  in  New  Xork  is 
the  same  as  that  declared  In  State  y.  Krez, 
88  Wis.  135.  59  N.  W.  593,  that  the  continu- 
ance of  a  person  in  office  by  legislative  In- 
terfei-ence,  beyond  the  specific  term  for 
which  he  was  elected  or  appointed,  is  equiv- 
alent to  a  new  appointment  to  the  office 
and  void  if  the  office  be  one  that  the  legis- 
lature cannot  fill  by  direct  appointment  or 
election.  People  v.  Bull,  supra;  Same  v. 
McKlnney,  supra;  Same  v.  Foley,  supra. 
The  right  to  fill  an  office  by  a  new  selection 
at  the  expiration  of  each  term  thereof  is  se- 
cured to  the  people  of  the  locality  specially 
concerned,  the  same  as  the  power  to  fill  the 
place  in  the  first  instance,  and  any  attempt 
to  interfere  with  that  right,  working  a  con- 
tinuance of  an  incumbent  in  office,  under 
the  general  rule  that  his  incumbency  shall 
continue  till  a  successor  is  elected  and  quali- 
fied, is  held  to  be  as  much  a  legislative  ap- 
pointment and  usurpation  of  power  as  an  ex- 
press appointment  to  the  place.  In  People 
y.  Foley,  supra,  it  was  said  that  the  power 
to  appoint  in  such  cases  cannot  be  directly 
exercised  by  the  leg^islature,  nor  indirectly 
by  extending  the  term  of  an  officer  after  his 
election.  It  is  clear,  it  would  seem,  that  if 
an  officer  be  kept  In  office  by  legislative 
interference  for  any  period  after  he  could. 
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but  for  tuch  Interference,  be  displaced  by 
the  power  that  originally  selected  him  for 
th«  place,  is  to  all  intents  and  purposes  one 
of  the  very  legislatlTe  Intermeddllngs  with 
local  affairs  that  the  constitution  was  de- 
signed to  prevent. 

It  follows  that  It  is  the  duty  of  the  court 
to  declare  the  act  In  question,  ao  far  as  the 
effect  thereof  would  otherwise  be  to  extend 
tbe  term  of  office  of  any  officer  mentioned 
in  It,  either  expressly  or  by  taking  from 
cities  the  power  to  elect  and  Install  bis  suc- 
cessor, an  excess  of  legislative  authority 
and  void. 

Before  leaving  the  subject  we  should  re- 
fer to  State  V.  Douglas,  26  Wis.  428,  which 
the  learned  counsel  for  respondent  contends 
supports  the  power  of  the  legislature  to  do 
the  thing  called  in  question  in  this  case. 
That  case  affirms  the  power  of  the  legisla- 
ture to  shorten  the  term  of  an  office  not 
axed  by  the  constitution.  Tliat  is  quite  a 
different  question  from  the  one  c(Hisidered 
here.  It  is  one  thing  to  elect  or  appoint 
a  person  to  an  office,  or  to  extend  the  term 
of  one  already  elected  or  appointed;  that  Is 
what  section  9,  art  13,  In  the  cases  covered 
by  it,  prohibits.  It  is  quite  another  thing 
to  shorten  a  term  of  office,  leaving  the  pow- 
er of  the  people  of  the  locality  affected  un- 
impaired to  fill  the  place  anew,  if  it  is  to 
be  filled  at  all.  There  Is  no  constitutional 
restriction  upon  legislative  power  as  to  that, 
where  the  term  of  office  is  not  fixed  by  the 
constitution. 

Some  other  questions  are  suggested  by 
appellant's  counsel  for  consideration,  but 
they  do  not  appear  to  possess  sufficient  mer- 
it to  call  for  special  notice.  The  attempted 
extension  of  respondent's  term  of  office  was 
invalid.  McGrath  was  entitled  to  take  pos- 
session of  tbe  office  at  the  time  he  did.  The 
term  of  office  of  the  respondent  then  ex- 
pired. 

The  judgment  Is  reversed  and  the  cause 
remanded  with  directions  to  render  judg- 
ment in  favor  of  the  defendant  for  costs. 


HUGHES  v.  STATBS. 
(Supreme  Court  of  Wisconsiu.    Feb.  26,  1901.) 

CRIMINAL  LAW— MURDER— JURY— COMPETBN- 
CY  —  EVIDENCE)  —  DYING  STATEMENT- 
PRISONER'S  PRESENCE  IN  COURT. 
1.  Accused  bad  been  intimate  with  deceased, 
a  woman  of  ill  fame,  for  over  a  year,  and  they 
had  talked  of  marriage,  l^ey  were  together 
on  the  night  preceding  the  shooting,  and  the 
next  day  met  in  a  saloon,  and  talked  of  de- 
fendant's plans  to  secure  work,  which  con- 
templated his  leaving  the  place,  and  deceased 
accompanying  him.  After  coming  from  one 
room  in  the  saloon,  defendant  called  deceased 
into  another,  and  immediately  after  shots  were 
heard,  and  deceased  was  found  wonnded  by 
one  siiot  in  the  right  arm  and  by  another  in 
the  back.  Accused  was  sccnstomed  to  carry 
a  rusty  revolver,  and  had  loaded  it  the  day  of 
tbe  shooting,  and,  as  decea.sed  fell  back  after 
lieing  shot  and  on  her  saying  she  was  dying, 
accnsed  said  that  she  should  not  die  alone,  and 


shot  himself  four  times.  On  tbe  trial  accused 
claimed  that  the  shooting  was  accidental;  tliat 
deceased  had  noticed  the  revolver,  and  accnsed 
him  of  carelessness,  when  he,  forgetting  tliat 
he  had  oiled  and  loaded  the  revolyer,  took  it 
out  and  pulled  tbe  ti-igger.  Deceased's  dying 
declarations  tended  to  snow  that  the'  shooting 
was  intentional,  and  that  before  the  shooting 
their  relations  had  been  terminated.  Beld,  that 
the  evidence  was  sufficient  to  support  a  ver- 
dict for  murder. 

2.  On  a  trial  for  murder,  a  juror,  when  exam- 
ined on  the  voir  dire,  stated  that  he  lived  about 
two  blocks  from  the  saloon  where  the  shooting 
occurred;  that  he  knew  something  of  the  mat- 
ter from-  reading  and  hearing  of  it  but  had 
formed  no  opinion,  and  thought  he  could  try 
the  case  fairly.  During  the  trial,  on  informa- 
tion from  defendant's  counsel,  the  court  exam- 
ined the  juror,  and  he  testified  that  be  was  in 
the  saloon  shortly  after  the  shooting,  but  did 
not  learn  anything  particular  about  the  case, 
and  formed  no  opinion.  After  the  verdict,  on 
motion  for  new  trial,  a  number  of  affidavits  of 
various  persons  were  introduced,  tending  to 
show  that  the  juror  was  a  frequenter  of  the 
house  of  ill  fame  where  the  deceased  lived,  and 
was  intimate  with  her;  that  he  said,  soon  aft- 
er tbe  shooting,  that  the  fellow  who  did  it 
ought  to  be  Bent  over  the  road;  and  that  he 
was  in  the  wine  room  where  the  shooting  oc- 
curred within  15  or  20  minutes  afterwards,  and 
while  her  body  still  lay  on  the  floor.  The  jnror 
denied  all,  except  that  he  was  in  the  saloon 
building,  and  had  been  twice  in  the  house  of 
ill  fame,  but  did  not  know  deceased.  Held,  that 
the  trial  court  was  justified  in  concluding  that 
the  juror's  testimony  was  true,  and  that  he 
was  a  competent  juror. 

3.  On  the  cross-examination  of  a  juror  as  a 
witness  on  a  motion  for  a  new  trial  after  a 
conviction  of  murder,  he  cannot  be  asked  what 
he  went  to  the  sheriffs  room  for  after  the  ver- 
dict was  rendered,  since  the  verdict  cannot  be 
impeached  by  anything  which  tbe  juror  said  or 
did  after  the  verdict  was  rendered. 

4.  Under  Rev.  St.  1898,  {  2525,  providing  that 
every  person  drawn  and  having  served  as  a 
petit  juror  at  a  regular  term  of  court  shall  be 
disqualified  from  serving  again  for  one  year 
thereafter,  except  he  be  summoned  as  a  tales- 
man, a  talesman  on  a  trial  for  murder  is  not 
incompetent  because  he  had  served  on  the  regu- 
lar panel  within  one  year. 

6.  Where,  on  a  murder  trial,  a  juror  testified 
that  he  read  of  the  case  in  the  newspapers,  and 
that  assuming  the  facts  stated  in  the  papers 
were  true,  he  had  formed  an  opinion,  which 
would  require  evidence  to  remove;  that,  not- 
withstandmg  this,  he  thought  he  could  dismiss 
the  impression,  and  stand  perfectly  fair  to  the 
accused  on  the  evidence, — ^tne  court  did  not  err 
in  holding  him  competent 

6.  On  a  trial  for  murder,  in  examining  jur- 
ors defendant's  counsel  asked  whether,  in  case 
of  a  reasonable  doubt  in  their  minds  as  to  the 
gnilt  of  the  accused,  they  would  give  him  the 
benefit  of  such  doubt  and  whether  they  would 
give  him  the  lienefit  of  such  doubt  as  quickly 
as  if  he  were  a  highly  respectable  gentleman; 
also  whether  they  would  be  prejudiced  against 
him  if  it  developed  that  he  lived  with  a  woman 
not  his  wife,  and  whether  they  would  follow 
their  consciences  or  the  judge's  instructions. 
Hrld.  that  there  was  no  error  in  excluding  the 
questions,  since  qneetiona  as  to  what  a  juror 
would  do  or  not  do  under  a  supposed  state  of 
facts  may  properly  be  ruled  out  and  the  trial 
court  has  a  large  discretion  as  to  the  selec- 
tion of  a  jury. 

7.  Under  Rev.  St.  1808,  §  60,  subd.  2,  provid- 
ing that  the  residence  of  a  person  shall  be  the 
place  in  which  his  habitation  is  fixed,  and  to 
which,  whenever  he  is  absent,  he  has  the  in- 
tention of  returning,  an  unmarried  man,  board- 
ing at  a  hotel,  who  is  absent  from  the  state  a 
large  portion  of  the  time,  but  whose  absences 
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are  only  temporary,  and  always  with  the  in- 
tention of  returning,  is  a  qualified  elector, 
and  qnalified  to  sit  as  a  juror  in  a  criminal 
case,  eren  though  he  states  he  had  no  home 
at  the  place  of  trial,  where  it  is  evident  he 
meant  by  the  word  "home"  a  house  or  family 
residence. 

8.  Where,  while  impaneling  a  jury  on  a  mur- 
der trial,  there  were  at  one  time  but  11  and  at 
another  time  13  unchallenged  jurors  in  the  box, 
and  in  each  case  the  matter  was  corrected  as 
soon  as  the  attention  of  the  court  was  called 
to  the  error,  and  the  accused  was  not  re- 
qnired  to  challenge  any  juror  or  exercise  any 
right  while  there  were  less  or  more  than  12 
unchallenged  men  in  the  box,  he  sriffered  no 
prejudice. 

9.  Where,  five  days  after  she  was  shot,  and 
three  days  before  her  death,  the  deceased 
made  a  statement  as  to  the  circumstances  of 
the  shooting,  and  the  wound  was  so  serions 
that  there  was  no  hope  for  her  recorery  from 
the  beginning,  and  there  was  evidence  that  she 
understood  what  she  was  talking  about,  and, 
though  in  a  kind  of  stupor,  was  intelligent  when 
her  mind  was  aroused,  and  she  said  she  knew 
she  conld  not  live  long,  the  statement  should 
be  admitted  in  evidence  on  the  trial  of  one 
accused  of  her  murder. 

10.  Where,  on  a  trial  for  murder,  the  record 
affirmatively  recites  that  defendant  was  pres- 
ent at  the  commencement  of  the  trial  after 
each  recess,  and  that  he  and  his  counsel  were 
present  at  a  supplementary  charge  given  by  the 
Jury  25  minutes  before  the  verdict  was  ren- 
der^, it  sufficiently  appears  that  he  was  pres- 
ent at  the  time  the  verdict  was  rendered,  no 
recess  of  the  court  having  intervened. 

Error  to  circuit  court,  Douglas  county; 
James  O'Nell,  Judge. 

William  Hughes  was  convicted  of  murder, 
and  brings  error.    Affirmed. 

The  plaintUC  in  error  wa^  convicted  of  the 
murder  of  May  Bc^,  and  sentenced  to  im- 
prisonment for  life,  and  prosecutes  this  writ 
of  error  to  reverse  the  judgment.  The  evi- 
dence showed  that  the  accused  was  a  young 
man  25  years  of  age,  unmarried,  and  had 
been  engaged  about  the  railroad  business, 
living  in  Superior,  in  what  is  known  as  the 
"AUouez  Bay  District"  at  the  east  end  of 
that  town;  that  for  about  a  year  and  a  half 
prior  to  October  3,  1890,  he  had  been  Inti- 
mate with  the  deceased,  who  was  an  Inmate 
of  a  house  of  ill  fame  in  the  city  of  Superior, 
in  the  Allouez  Bay  district,  and  tbat  they 
had  talked  of  being  married;  that  the  ac- 
cused was  out  of  work,  and  contemplated 
going  to  West  Superior  to  obtain  work  In 
the  railroad  business,  and,  If  he  could  not 
obtain  employment  there,  talked  of  going 
West  for  that  purpose;  that  the  deceased 
knew  of  his  plans  with  regard  to  leaving 
Superior;  that  the  accused  stayed  with  the 
deceased  on  the  night  of  October  2d,  and  on 
the  following  day  met  her  at  about  2  o'clock 
in  the  afternoon  at  the  saloon  of  one  Barry, 
in  the  said  district,  and  had  some  conver- 
sation with  her  about  his  plans,  and  wheth- 
er she  would  accompany  him.  This  conver- 
sation was  held  in  a  private  wine  room  In 
the  rear  of  the  saloon,  and,  after  it,  the 
deceased  came  out,  and  joined  some  friends 
in  another  wine  room,  and  a  few  minutes 
afterwards  Hughes  again  called  the  deceased 


done  Into  another  wine  room,  and.  Immedi- 
ately after  they  bad  passed  In,  a  number  of 
shots  were  heard,  and  It  was  found  that  the 
deceased  had  been  shot  twice,— once  In  the- 
right  arm  and  once  In  the  back,  the  last  shot 
entering  the  sheath  of  the  spinal  cord,  com- 
pletely paralyzing  the  body  from  that  point 
down;  and  that  Hughes  had  then  shot  him- 
self four  times.  The  evidence  tended  fur- 
ther to  show  that  Hughes  was  accustomed 
to  carry  a  rusty  revolver,  and  that  the  de- 
ceased knew  It,  and  that  Hughes  had  oiled 
and  loaded  the  revolver  that  day;  but  Hughes 
claimed  upon  the  trial  tbat  the  shooting  was 
accidental;  that  as  they  passed  into  the  wine 
room  the  deceased  felt  the  revolver  in  his 
coat  pocket,  and  told  him  he  was  careless; 
and  he  said,  "There's  nothing  In  it,"  and,  not 
remembering  that  he  had  oiled  and  loaded  it. 
pulled  it  out  pulled  the  trigger,  and  It  went 
off,  and  she  fell  back,  saying  she  was  dying; 
and  he  then  said,  "If  you  are,  you  will  not 
die  alone,"  and  turned  it  on  himself.  The 
deceased  lived  until  October  11th,  when  she 
died,  having  made  an  ante-mortem  state- 
ment on  Sunday,  October  8th.  The  plaintiff 
in  error  recovered  from  hit(  wounds.  There 
was  little,  if  any,  evidence  of  ill  will  between 
the  parties,  but  some  evidence  that  she  re- 
fused to  go,  to  West  Superior  with  the  ac- 
cused, as  he  wanted  her  to  do. 

John  H.  Vaughn,  for  plaintiff  In  error. 
The  Attorney  General,  for  the  State. 

WINSLOW,  J.  (after  stating  the  facts).  A 
claim  is  made  on  behalf  of  the  plaintiff  In  er- 
ror that  the  verdict  Is  contrary  to  the  law  and 
the  evidence,  but  we  consider  the  claim  so  pal- 
pably unfounded  that  we  shall  not  undertake 
to  discuss  It  at  length.  It  Is  sufficient  to  sny 
that  In  our  judgment,  there  was  ample  evi- 
dence to  sustain  the  verdict.  The  specific  er- 
rors claimed  will  be  considered  under  three 
heads. 

1.  Error  in  the  selection  and  Impaneling  of 
the  jury.  Under  this  head  a  number  of 
points  are  made.  A  juror  named  Sanow, 
when  examined  on  the  voir  dire,  stated  that 
he  lived  about  two  blocks  from  the  Barry 
saloon  In  October,  1899;  that  he  knew  some- 
thing of  the  matter  from  reading  about  it 
In  the  papers,  and  from  hearing  some  dis- 
cussion of  It,  but  had  not  formed  an  opinion, 
and  thought  be  could  try  the  case  fairly. 
The  juror  was  accepted,  and  the  trial  pro- 
ceeded. During  the  progress  of  the  trial, 
Mr.  Vaughn,  the  prisoner's  attorney.  Inform- 
ed the  court  that  he  bad  just  been  Informed 
that  Sanow  was  at  Barry's  saloon  soon  after 
the  shooting,  and  was  very  much  excited  and 
affected  when  he  heard  of  It  Thereupon  the 
court  examined  Sanow,  and  he  testified  that 
he  was  in  the  saloon  shortly  after  the  shoot- 
ing, but  did  not  learn  anything  particular 
about  tbe  case,  and  formed  no  opinion.  The 
question  whether  he  was  In  the  saloon  had 
not  been  put  to  him  on  the  voir  dire.  The 
court  then  proceeded  with  the  trial,  Sanow 
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i-exnalning  upon  the  jury.    After  the  verdict, 
upon  motion  for  a  new  trial,  a  number  of 
affidavits  of  various  persons  were  Introduced 
tending  to  show,  among  other  things,  that 
Sanow  was  a  frequenter  of  the  house  of  ill 
fame  where  May   Bolz  lived,  and  that  he 
knew  and  was  intimate  with  her;   that  he 
bad  been  heard  to  say,  soon  after  the  sboot- 
ins,  that  the  fellow  who  did  It  ought  to  be 
sent  over  the  road;  and  that  Sanow  was  in 
the  wine  room  where  the  shooting  took  place 
15  or  20  minutes  afterwards,  and  while  the 
body  of  the  deceased  still  lay  on  the  floor. 
Sanow's  testimony  was  talieu.  In  which  he 
denied  substantially  all  of  the  facts  alleged 
except  that  be  admitted  that  he  was  in  the 
aaloon  building,  but  not  In  the  wine  room. 
and  admitted  that  he  had  been  twice  in  the 
house    where    deceased    lived,    but    denied 
knowing  her.    The  court  concluded  on  this 
evidence  that  Sanow's  testimony  was  true, 
and  that  he  was  a  competent  Juror.    Ui)on 
a  Btate  of  facts  quite  similar,  a  like  ruling 
was  sustained  by  this  court  In  the  case  of 
Schuster  v.  State,  80  Wis.  107,  49  N.  W.  30. 
The  same  case  also  disposes  of  another  ex- 
ception  as   to   the   juror   Sanow.    He   was 
asked  on  cross-examination  what  he  went 
to  the  sheriff's  room  for  after  the  verdict  was 
rendered,  and  an  objection  to  the  question 
was  sustained.   As  held  in  the  Schuster  Case, 
the  verdict  cannot  be  impeached  by  anything 
which  the  juror  said  or  did  after  the  verdict 
was  rendered. 

Another  juror,  named  Healy,  was  objected 
to  as  Incompetent  because  he  had  served  on 
the  regular  panel  of  the  superior  court  with- 
in the  year,  and  because  he  stated  that  he 
had  formed  an  opinion  in  the  case.  Nei- 
ther of  the  points  is  well  talien.  Healy  was 
summoned  as  a  talesman,  and  the  very  sec- 
tion which  disqualifies  a  person  from  serv- 
ing as  juryman  twice  within  a  year  excepts 
from  the  rule  the  case  where  a  person  Is 
summoned  as  a  talesman.  Rev.  St.  1898,  f 
2525.  As  to  his  knowledge  of  the  case,  he 
said  he  had  read  of  It  In  the  newspapers,  and 
that,  assuming  the  facts  stated  in  the  papers 
were  true,  he  had  formed  an  opinion,  which 
would  require  evidence  to  remove;  that  not- 
withstanding this,  he  thought  he  could  dis- 
miss the  Impression,  and  stand  perfectly  fair 
to  the  accused  upon  the  evidence.  The  situ- 
ation Is  substantially  the  same  as  that  pre- 
sented In-  Baker  v.  State,  88  Wis.  140,  59  N. 
W.  570,  and  for  the  reason  there  stated  we 
hold  that  no  error  was  committed. 

Several  jurors  were  asked  whether,  In  case 
of  a  reasonable  doubt  in  their  minds  as  to 
the  guilt  of  the  accused,  they  would  give 
him  the  benefit  of  such  doubt,  and  whether 
they  would  give  the  accused  the  benefit  of 
such  a  doubt  as  quickly  as  If  the  accused 
were  a  highly  respectable  gentleman;  also 
whether  they  would  be  prejudiced  against 
the  accused  If  It  developed  that  he  was  liv- 
ing with  a  woman  not  his  wife,  and  whether 
they  would  follow  their  consciences  or  the 


judge's  instructions;  and  other  similar  ques- 
tions were  put,  all  of  which  the  court  finally 
ruled  out.  There  was  no  error  In  these  rul- 
ings. While  the  question  might,  perhaps, 
have  been  properly  allowed,  because  the  trial 
court  has  a  large  discretion  as  to  the  selec- 
tion of  a  jury  (Sutton  v.  Pox,  55  Wis.  631, 
13  N.  W.  477),  the  ruling  of  the  court  in  re- 
fusing to  allow  them  was  clearly  not  error. 
They  were  questions  which  practically  asked 
the  juryman  what  he  would  or  would  not  do 
under  a  supposed  state  of  facts,  and  such 
questions  may  properly  be  ruled  out.  Thomp. 
Trials,  !  102. 

Objection  Is  made  to  the  Juror  Rogers  be- 
cause it  is  said  his  examination  showed  that 
he  was  not  a  qualified  elector  of  this  state. 
As  to  this  It  is  sufflcient  to  say  that,  while 
the  testimony  showed  that  he  was  away  from 
the  state  a  large  portion  of  the  time.  It  also 
showed  that  the  absences  were  temporary, 
and  always  with  the  Intention  of  returning. 
Rev.  St  1808,  i  60,  subd.  2.  He  was  an  un- 
married man.  and  boarded  at  a  hotel.  It  is 
true,  he  stated  that  he  had  no  home  here,  but 
It  la  very  evident  that  he  meant  by  the  word 
"home"  a  house  or  family  residence.  His 
other  testimony  showed  him  to  have  a  leg^al 
residence  here,  and  there  was  no  error  in 
allowing  him  to  remain  upon  the  Jury. 

Objection  Is  made  because  at  one  time  dur- 
ing the  impaneling  of  the  Jury  only  11  un- 
challenged jurors  were  In  ttie  jury  box,  and 
that  at  another  time  there  were  13  in  the 
box.  The  accused  was  not  required  to  chal- 
lenge at  either  time,  nor  were  any  proceed- 
ings had  except  that  the  examination  of  ju- 
rors was  proceeded  with,  and,  as  soon  as  at- 
tention was  called  to  the  situation,  the  blim- 
der  was  corrected.  The  true  rule  is  that  the 
full  number  of  12  unchallenged  Jurors  should 
be  In  the  box  at  all  times  while  the  jury  are 
being  examined.  La,mb  v.  State,  36  Wis. 
424.  This  rule  is  important  and  should  be 
strictly  observed  by  trial  courts;  and,  had 
the  accused  been  required  to  challenge  when 
there  were  less  or  more  than  12  unchallenged 
men  in  the  box.  It  may  be  that  a  serious 
question  would  be  presented;  but  when  it 
affirmatively  appears  that  he  simply  examin- 
ed a  juror  without  objection,  and  that  the 
error  was  corrected,  and  the  required  num- 
ber supplied,  when  attention  was  called  to 
the  matter,  and  he  was  not  compelled  to 
challenge  or  exercise  any  right  in  the  absence 
Of  the  proper  number,  it  must  be  held  that  he 
suffered  no  prejudice,  and  he  must  be  con- 
sidered to  have  waived  the  objection.  Flynn 
V.  State,  87  Wis.  44,  72  N.  W.  373. 

2.  As  to  the  alleged  dying  declaration  of 
May  Bolz,  which  the  court  received  a!<ratnst 
objection  and  exception.  This  declaration 
was  shown  to  have  been  made  on  the  after- 
noon of  Sunday,  October  8th— three  days  be- 
fore her  death— to  one  Lontz.  It  will  be  un- 
necessary to  detail  here  the  substance  of  the 
statement  further  than  to  say  that  it  tended 
to  show  that  the  shooting  was  intentional  or 
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the  part  of  tlie  accused,  because  the  deceased 
bad  told  the  accused  that  it  was  all  crfl  be- 
tween them.  It  appears  quite  clearly  from 
the  evidence  that  the  wound  was  so  serious 
that  there  had  been  no  hope  of  her  recovery 
from  the  beginning.  Before  the  declarations 
were  received,  there  was  evidence  tending  to 
show  that  the  deceased  on  that  day,  and 
prior  to  making  the  statement,  apparently 
understood  what  she  was  talking  about;  that 
several  persons  conversed  with  her  besides 
the  witness  Lontz  on  the  matter  requiring 
the  exercise  of  memory  and  intelligence,  such 
as  the  disposition  of  her  belongings,  and  her 
burial,  and  that  she  gave  intelligent  and  con- 
scious answers;  that,  although  at  times  she 
seemed  to  be  In  a  kind  of  stupor,  still,  when 
her  mind  was  aroused,  she  was  intelligent 
This  testimony  came  not  only  from  the  wit- 
ness Lontz,  but  also  from  at  least  three 
other  witnesses,  two  of  whom  were  physi- 
cians, who  saw  and  conversed  with  her  on 
that  day.  In  addition  to  these  facts,  Lontz 
testified  that  she  told  him  that  she  knew  that 
she  could  not  get  well,  and  cotdd  not  live 
long.  This  evidence  was  entirely  sufficient 
as  a  foundation  for  the  reception  of  the  state- 
ment made.  It  tends  to  show  that  the  state- 
ment was  made  while  the  deceased  was  in- 
telligent and  conscious,  under  the  sense  of 
impending  death,  which  in  fact  soon  took 
place.  This  satisfies  the  requirements  of  the 
law.  Miller  v.  State.  25  Wis.  3S4;  Richards 
V.  State,  82  Wis.  172,  51  N.  W.  052.  The  fact 
that  other  witnesses  testified  afterwards  that 
she  was  delirious  on  Sunday,  and  did  not 
know  what  she  was  doing,  docs  not  render 
the  testimony  inadmissible,  but  only  affects 
the  credibility  of  the  statement 

3.  The  final  objection  made  to  the  Judg- 
ment is  that  the  record  does  not  show  that 
the  accused  was  present  when  the  verdict 
was  rendered,  and  hence,  under  the  princi- 
ples stated  in  French  v.  State,  85  Wis.  400, 
65  N.  W.  566,  21  U  R.  A.  402,  the  convic- 
tion was  erroneous,  and  must  be  set  aside. 
In  that  case  the  record  did  not  show  that  the 
accused  was  present  at  any  time  during  the 
trial,  which  lasted  for  several  days,  except 
when  he  was  arraigned  and  pleaded;  and 
hence  it  affirmatively  appeared  that  he  was 
not  present  when  the  verdict  was  rendered, 
nor  when  sentence  was  pronounced.  Under 
these  circumstances  it  was  held  that  the  con- 
viction was  erroneous,  that  the  record  In  cap- 
ital cases  must  show  the  presence  of  the  ac- 
cused at  the  time  of  the  rendition  of  the  ver- 
dict and  at  the  time  of  sentence,  and  that  no 
presumption  that  the  prisoner  was  present 
can  be  entertained  If  the  record  fails  to  show 
It  We  shall  test  the  present  case  by  those 
rules.  The  clerk's  record  in  this  case  shows 
that  the  trial  began  on  November.  23,  1899, 
and  closed  by  the  rendition  of  the  verdict 
December  1,  1899.  It  affirmatively  shows 
that  the  accused  was  present  at  the  time  of 
arraignment  and  i^ea,  and  at  the  opening  of 
court  both  forenoon  and  afternoon,  on  each 
day  of  the   trial,   up  to   and   including  the 


morning  session  of  December  1st,  at  which 
time  the  jury  were  charged  and  retired. 
The  record  for  the  rest  of  the  day  reads  as 
follows: 

"In  open  court  December  1st  1899,  2 
o'clock  p.  m.  State  of  Wiscwisin  tb.  Wil- 
liam Hughes.  The  Jury,  through  Officer 
James  Kane,  Intimated  to  the  court  that  they 
desired  to  review  further  Instructions. 
Thereupon  the  court  ordered  the  officer  In 
charge  to  bring  the  Jury  into  court  Jury 
appeared  in  open  court  at  4:20  o'clock  p.  m., 
and  submitted  two  requests  for  Instructions: 
defendant  William  Hughes,  defendant's  at- 
torney, John  H.  Vaughn,  District  Attorney 
Isaac  Ross,  and  H.  J.  Loud,  assistant  dis- 
trict attorney,  being  present  Court  ordered 
Jury  to  retire,  stating  that  it  would  take 
some  time  to  prepare  Instructions  as-request- 
ed. Jury  retired  in  charge  of  Officer  Kane. 
Court  ordered  Jury  to  be  brought  in  court  at 
6:20  o'clock  p.  m.,  defendant  William  Hughes. 
Attorneys  Vaughn,  Ross,  and  Ixrad  being 
present  The  court  further  Instructed  the 
Jury.  Jury  retires  In  charge  of  Officer 
Kane. 

"December  1st,  1899.  State  of  Wisconsin 
Ts.  William  Hughes.  Jury  returned  Into 
court  with  the  following  verdict  at  5:45 
o'clock  p.  m.:  "We,  the  Jury  Impaneled  and 
sworn  to  try  the  issue  in  the  above-entitled 
action,  find  the  defendant  guilty  of  murder 
in  the  first  degree,  as  charged  in  the  in- 
formation.   J.  F.  Heuhle,  Foreman.' " 

The  record  then  shows  on  December  4th 
and  5th  following  a  motion  for  a  new  trial, 
the  overruling  thereof,  and  Judgment  on  the 
verdict,  at  both  of  which  times  the  accused 
was  present. 

The  question  is,  does  the  record,  reasonably 
construed,  show  that  the  accused  was  present 
in  court  when  the  verdict  was  rendered?  We 
think  It  does.  It  certainly  is  not  essential 
that  the  clerk  shall  enter  the  fact  of  the  pris- 
oner's presence  whenever  a  new  witness  is 
sworn  or  step  taken  In  the  case.  If  the  rec- 
ord shows  the  presence  of  the  prisoner  at 
the  opening  of  each  session,  with  no  inter- 
vening adjournments,  it  is  quite  clear  that 
this  is  enough  for  that  session.  Thus,  as  a 
trial  proceeds  from  day  to  day,  with  ordi- 
nary morning  and  afternoon  sessions  of 
coTirt  the  rule  as  to  the  record  showing  the 
presence  of  the  defendant  is  satisfied  if  it 
shows  his  presence  at  the-  beginning  of  each 
session;  not  because  any  presumption  Is  in- 
dulged in,  bat  because  the  reasonable  con- 
struction of  the  entry  is,  in  the  absence  of 
anything  to  the  contrary,  that  the  prisoner 
was  present  during  the  session,  and  not  sim- 
ply at  the  moment  the  session  began.  Whart. 
Cr.  PI.  i  551;  State  v.  Lewis,  09  Mo.  92.  Ah.t 
other  rule  would  require  the  clerk  to  be  con- 
tinually entering  the  presence  of  the  defend- 
ant in  order  to  keep  Jurisdiction.  Now,  in 
the  present  case  it  appears  1:hat  the  accused 
was  present  at  the  opening  of  the  morning 
session  when  the  Jury  was  charged;  that  he 
was  present  during  the  afternoon  session. 
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t>ofh  wlien  tbe  Jury  came  In  with  Its  request 
and  afterwards  when  It  came  In  for  fui- 
tber  Instructions.  It  also  shows,  under  all 
reasonable  Inferences,  that  the  jury  came  In 
and  rendered  their  verdict  during  that  very 
afternoon  session,  only  a  few  minutes  after 
they  receired  the  additional  charge.  We 
think  the  only  reasonable  and  proper  conclu- 
sion to  be  drawn  from  the  record  is  tbat  the 
prisoner  was  present  during  the  entire  after- 
noon session,  during  which  session  the  ver- 
dict was  rendered,  and  that  such  conclusion 
does  not  require  the  support  of  any  presump- 
tion. There  are  no  other  assignments  of  er- 
ror which  require  attention.  Judgment  at* 
firmed. 


OOMPTTTING  SCALE  00.  t.  CHURCHILL 
(Supreme  Court  of  Wisconsin.    Feb.  26,  1901.) 

SBJT-OPP— EVIDENCE}— MUTUALITY   OP   DB- 

MAND3— WRITTEN   CONTRACTS— 

PAROL  EVIDENCE. 

1.  Under  Rev.  St.  1898,  S  2Ci3G,  declaring  that 
a  coanterclaim  must  be  one  existing  in  favor  of 
a  defendant  and  against  a  plaintiff  between 
whom  a  several  judgment  mignt  be  had,  where 
a  company,  which  had  been  selling  scales  to  an 
agent,  sold  out  its  entire  business  to  another 
company,  of  which  the  agent  had  notice,  and 
thereafter  scales,  the  same  being  the  property 
of  the  purchasing  company,  were  shipped  to 
the  agent,  in  an  action  by  the  purchasing  com- 

-paoy  for  the  price  a  claim  of  the  agent  for 
breach  of  a  contract  on  the  part  of  the  selling 
company  could  not  be  set  off. 

2.  Where  defendant  relied  on  a  set-off  arising 
from  a  breach  of  a  written  contract  which  he 
alleged  was  performed  by  him,  it  was  proper 
to  exclude  parol  evidence  that  a  danse  of  the 
contract  under  which  he  himself  would  hare 
been  guilty  of  a  breach  had  been  modified*  by  a 
conversation  with  plaintiff's  president. 

Appeal  from  circuit  court  Waupaca  coun- 
ty;   Charles  M.  Webb,  .Tudge. 

Action  by  tbe  Computing  Scale  Company 
against  Edward  L  Churchill.  From  a  Judg- 
ment in  favor  of  phtintUI,  defendant  appeals. 
Affirmed. 

Gerhard  M.  Dahl,  for  appellant.  Irving  F. 
Liord  and  Edward  £.  Browne,  for  respondent 

CASSODAY,  C.  J.  This  action  was  com- 
menced January  17,  1900,  by  the  plaintiff,  an 
Ohio  corporation,  located  at  Dayton,  against 
the  defendant  and  one  Johnson,  as  co-part- 
n»s,  to  recover  $432,  as  the  balance  of  an 
account  for  ^pales  sold  and  delivered  to  that 
firm  at  their  special  instance  and  request  by 
the  plaintiff  between  March  15,  1889,  and 
March  25,  1889,  as  per  Itemized  bill  of  par- 
ticulars, attached  to  the  complaint  purport- 
ing to  be  issued  by  the  plaintiff  from  Day- 
tun,  Ohio,  with  one  shipment  of  March  16, 
1889,  to  the  amount  of  $150,  and  another  of 
March  20^  1880,  for  $300,  and  a  credit  of 
$18.  The  answer  of  the  defendant  Churchill 
denied  each  and  every  allegation  of  the  com- 
plaint and  alleged  by  way  of  a  second  de- 
fense and  counterclaim:  That  the  purchase 
was  made  by  the  defendant  individually 
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from  the  Boston  Computing  Scale  Company, 
a  Massachusetts  corporation,  for  $450,  and 
that  $18  had  been  paid  thereon.  That  such 
purchase  was  so  made  by  the  defendant  un- 
der a  written  contract  for  one  year  with  the 
Boston  Company,  dated  November  1,  1898, 
purporting  to  give  to  Edward  L  Oburchlll  Sc 
Co.  the  general  agency  for  the  sale  of  the 
Boston  computing  scales  In  five  states,  there- 
in named,— including  Wisconsin,— containing, 
among  other  things,  these  provisions:  "Par- 
ty of  the  first  part  agree  that  they  will  not 
during  the  continuance  of  this  contract,  al- 
lot such  territory  to  any  other  person  or  par- 
ty, and  will  promptly  stop  any  other  agents 
or  persons  from  selling  scales  to  go  into  this 
territory  upon  being  notified  of  such  tres- 
pass. Party  of  the  second  part  agree  to 
purchase  fifty  scales  a  month  for  each  and 
every  calendar  month  until  the  expiration  of 
this  <x>ntract  Party  ot  the  second  part  fur- 
ther agree  that  failure  to  purchase  this 
number  of  scales  renders  this  contract  null 
and  void."  That  Edward  L  Churchill  &  Co., 
mentioned  as  party  of  the  second  part,  was 
composed  of  the  defendant  alone.  That  he 
had  fully  performed  on  his  part  all  the  con- 
ditions precedent  ot  the  contract  That  tbe 
Boston  Company  had  failed  to  perform,  by 
allotting  such  territory  and  various  parts 
thereof  to  other  persons  and  parties  before 
the  expiration  of  the  year,  and  had  sold  and 
disposed  of  its  business  to  the  plaintiff,  and 
April  1,  1899,  had  refused  longer  to  retain 
the  defendant  In  its  employ  under  the  c<«- 
tract  and  refused  to  sell  to  him  scales  as 
therein  agreed,  to  his  damage  In  the  sum  of 
$2,000.  That  the  plaintiff  obtained  the  cause 
of  action  alleged  in  the  complaint  by  an  as- 
signment from  the  Boston  Company.  That 
the .  defendant's  counterclaim  accrued  to  him 
by  reason  of  such  failure  of  the  Boston  Com- 
pany to  perform  such  written  contract  and  . 
before  the  defendant  had  notice  of  such  as- 
signment The  plaintiff,  by  way  of  reply, 
demed  each  and  every  allegation  of  the  coun- 
terclaim. The  action  was  discontinued  as 
against  the  defendant  Johnson,  and  notice 
thereof  served  and  filed.  It  is  undisputed 
that  the  defendant  had  been  agent  for  the 
Boston  Company  under  a  written  contract 
which  expired  on  or  about  November  1, 
1898;  that  about  that  time  the  Boston  Com- 
pany drew  up  and  signed  a  written  contract 
as  alleged  In  the  answer;  that  the  defend- 
ant did  not  sign  that  contract  and  express- 
ly refused  to  do  so,  November  14,  1898;  that 
the  plant  and  property  of  the  Boston  Oom- 
pany  was  sold  to  this  plaintiff  January  30, 
1800,  and  that  the  complete  transfer  there- 
of took  place  on  or  before  February  10,  1899; 
that  February  20.  1809,  one  Charles  R.  Luce, 
the  former  president  of  the  Boston  Compa- 
ny, wrote  to  the  defendant  to  the  effect  that 
that  company  had  sold  out  its  entire  business 
to  this  plsintlS,  and  that  the  transfer  took, 
place  a  littj!»  over  two  weeks  before  that 
0a te,   ant*  '%d   him   to  make   arrange- 
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ments  wltb  this  plaintiff  for  an  agency; 
that  Febniaiy  2S,  1899,  the  defendant  re- 
ceived notice  tbat  the  plaintiff  had  bought 
out  the  Boston  Company;  that  the  scales 
purchased  by  the  defendant  were  acteally  the 
property  of  this  plaintiff,  and  that  the  Bos- 
ton Company  had  ceased  to  have  any  Inter- 
est In  them  for  more  than  a  month  and  a 
half  prior  to  the  tlm«  when  they  were  ship- 
ped to  the  defendant;  that,  upon  the  sale 
and  transfer  from  the  Boston  Company  to 
this  plaintiff  being  made,  Charles  R.  Luce, 
who  had  formerly  been  the  president  of  the 
Boston  Company,  was  Immediately  employ- 
ed by  the  plaintiff  herein  upon  a  salary  to 
continue  for  a  time  the  business  of  the 
plaintiff  herein  at  Boston;  and  that  he  acted 
as  such  agent  in  the  communications  be- 
tween him  and  the  defendant  in  respect  to 
such  business  during  the  months  of  Febru- 
ary and  March,  1809.  At  the  close  of  the 
trial,  the  Jury,  by  direction  of  the  court,  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
1455.40  damages,  and  from  the  judgment 
entered  thereon,  with  costs,  the  defendant 
brings  this  appeal. 

It  Is  undisputed  that  the  scales  in  question 
were  the  property  of  the  plaintiff  at  the  time 
they  were  ordered  by  and  shipped  to  the  de- 
fendant. It  is  undisputed  that  he  was  to 
pay  the  price  alleged  in  the  complaint,  and 
that  he  never  paid  any  part  of  such  price, 
except  as  therein  admitted.  The  only  at- 
tempt to  escape  liability  for  the  balance  of 
such  purchase  price  is  by  reason  of  the  facta 
alleged  in  the  defendant's  counterclaim. 
That  counterclaim  is  based  upon  the  breach 
of  an  alleged  contract  between  the  defend- 
ant and  the  Boston  corporation.  There  is  no 
evidence  tending  to  prove  that  the  plaintiff 
was  or  became  a  party  to  any  such  contract 
by  assignment  or  otherwise.  A  counterclaim 
"must  be  one  existing  in  favor  of  a  defend- 
ant and  against  a  plaintiff  between  whom 
a  several  Judgment  might  be  had  in  the  ac- 
tion, and  arising  out  of  one  of  the"  causes 
of  action  mentioned  In  the  statute.  Section 
2056,  Rev.  St  1898;  Lawrence  v.  Vilas,  20 
Wis.  381;  Schumacher  v.  Seeger,  <j«  Wis. 
394,  27  N.  W.  30;  Blaliely  v.  Twining,  60 
Wis.  238,  34  N.  W.  132.  It  does  not  appear 
that  the  defendant  ever  had  any  dealing  with 
the  plaintiff  other  than  the  pnrchase  of  the 
scales  In  question,  and  there  Is  no  evidence 
that  he  ever  had  any  claim  or  counterclaim 
against  the  plaintiff.  True,  as  indicated  In 
the  adjudications  cited,  a  set-off  may  be  prop- 
erly pleaded  as  a  counterclaim;  but  the  evi- 
dence fans  to  show  that  the  defendant  has 
any  set-off  against  the  claim  of  the  plaintiff. 
It  Is  admitted  that  the  defendant  never  sign- 
ed the  contract  set  forth  in  his  answer,  but, 
on  the  contrary,  expressly  refused  to  sign  It 
November  14,  1808.  The  only  way  the  de- 
fendant claims  to  have  become  a  party  to 
such  contract  is  that  in  a  conversation  with 
the  president  of  the  Boston  Company,  De- 
cember 12,  1896,  he  notified  him  that  he  bad 


received  a  copy  of  that  contract,  and  would 
accept  it  as  their  contract.  Even  if  such  bo- 
tlce  was  given,  and  made  the  contract  bind- 
ing on  the  Boston  Company,  yet  it  appear* 
from  the  imdisputed  evidence  that  by  tlie  ex- 
press terms  of  the  contract,  as  quoted  abore, 
the  same  became  null  and  void  by  the  failure 
of  the  defendant  to  pnrchaae  50  scales  each 
month  during  the  year.  The  defendaat 
sought  to  avoid  the  force  of  that  clause  of  the 
contract  by  attempting  to  swear  that  it  wu 
modified  by  parol  In  the  eonrersatlMi  men- 
tioned; but  the  court  excluded  such  parol 
evidence  on  the  ground  that  the  defendant, 
having  alleged  the  written  contract  and  its 
performance,  could  not  be  allowed  to  prove  a 
modification  of  such  contract  by  parol  Bat. 
even  if  the  defendant  has  a  valid  claim  for 
damages  against  the  Boston  Company  for 
such  breach  of  contract,  yet  it  could  not  be 
available  as  a  set-off  or  counterclaim  in  this 
action.  The  Judgment  of  the  circuit  court 
is  affirmed. 


BUTTON  et  aL  v.  OOLE  et  aL 

(Supreme  Court  of  Wisconsin.    Feb.  26i,  1901.) 

EBPLEVIN— PAKTIES-DBATH— ACTION—SUH- 
VIVAL— JUDGMENT— RES  JUDICATA. 
How.  Ann,  St  Mich.  1882,  {  7414,  pro- 
vides that,  if  the  sole  plaintiff  die  pending  an. 
action  in  replerin,  it  shall  be  sufficient  for  the 
defendants  to  notify  the  sureties  in  the  replevin 
bond  to  appear  and  prosecute  the  suit  and,  if 
they  fail  to  do  so,  their  appearance  may  be 
entered  by  defendants,  and  the  cause  shall  be 
prosecuted  as  though  the  same  had  been  orig- 
inally commenced  in  the  name  of  the  sureties. 
Held,  that  it  was  intended  that  the  judgment 
rendered  should  be  conclusive  against  the  orig- 
inal parties,  and  where  decedent  died  pendini; 
replevin  commenced  by  iiim  in  Michigan,  and 
the  same  was  afterwards  prosecuted  t»  Judg- 
ment against  his  sureties  according  to  the  stiit- 
ute,  the  owners  of  the  judgment  were  entitled 
to  have  it  allowed  ag^nst  decedent's  estate; 
the  matter  being  res  judicata. 

Appeal  from  circuit  court  Sheboygan  coun- 
ty;  Michael  Klrwan,  Judge. 

Proceedings  by  Charles  F.  Button  and  anoth- 
er against  George  C.  Cole  and  another,  as  ex- 
ecutors, for  the  allowance  of  a  plea.  From  a 
Judgment  in  plaintiffs'  favor,  defaidxmts  ap- 
peal.   Affirmed. 

This  is  an  appeal  from  a  Judgment  of  the 
circuit  court  allowing  a  claim  in  favor  of  the 
respondents  against  the  estate  "of  one  James 
H.  Mead,  deceased.  James  H.  Mead  died  tes- 
tate at  the  city  of  Sheboygan,  September  2:2. 
1891,  and  letters  testamentary  were  duly  issued 
to  the  appellants,  who  duly  qualified  as  execu- 
tors of  said  will.  There  was  no  dispute  aa  to 
the  facts  of  the  case.  On  the  17th  of  Decem- 
ber, 1887,  James  H.  Mead,  deceased,  commen- 
ced a  replevin  action  in  the  circuit  court  for 
the  county  of  Gogebic,  in  the  state  of  Michi- 
gan, against  Henry  ESirmantraut  and  Zellle 
Darrow,  claiming  to  recover  the  possession  of 
a  quantity  of  personal  property.  A  writ  of  re- 
plevin was  issued,  and  delivered  to  the  sheriff 
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In  said  action,  and  the  property  aeteed  and 
turned  over  to  the  raid  plaintiff,  Mead,  who 
took  poflseaslon  of  the  same,  and  converted  it 
to  his  own  use.  Before  said  property  waa 
tamed  over*  to  Mead,  a  replerln  bond  waa  giv- 
en to  the  sheriff  nnder  the  statute  of  Michigan, 
conditioned  and  signed  as  follows:  "The  con- 
dition of  this  obligation  Is  such  that,  if  the 
above-bounden  James  H.  Mead  shall  prosecute 
to  effect  a  certain  suit  in  replevin  which  he 
bas  commenced  In  the  circuit  court  of  the 
comity  of  Oogeblc  against  Zellle  Darrow  and 
Henry  Ehrmantraut,  defendants,  for  taking 
and  unjustly  detaining  [here  follows  descrip- 
tion of  property],  and  If  the  said  defendants 
■ball  recover  Judgment  against  him  In  said  ac- 
tion, then,  if  he,  the  said  James  H.  Mead, 
plaintiff,  shall  return  the  same  promptly.  If 
return  thereof  be  adjudged,  and  shall  pay  to 
the  defendants  all  such  sums  of  money  as  may 
be  recovered  by  such  defendants  against  him 
In  said  action,  then  the  above  obligation  to  be 
void;  otherwise,  to  remain  In  full  force  and 
virtue.  James  H.  Mead,  [L.  S.]  by  O.  B. 
Karste,  Agent  O.  B.  Karate.  [L.  S.]  F.  A. 
Healy.  [L.  8.]"  The  defendants,  Ehrmantraut 
and  Darrow,  Joined  Issue  In  said  action.  On 
the  28th  of  January,  1800,  the  Issue  came  to 
trial  In  said  court  and  Judgment  of  nonsuit  was 
rendered  against  Mead.  The  property  waa  not 
returned  by  Mead,  and  before  any  Judgment 
was  entered  for  the  value  thereof,  and  on  the 
22d  }f  September,  1891,  Mead  died,  betag  a 
resident  of  Sheboygan  county,  of  this  state,  and 
bis  win  was  In  due  time  probated,  and  the  ap- 
pellants gnallfled  as  executors  thereof.  The 
executors  made  no  attempt  to  revive  said  ac- 
tion, whereupon  the  defendants,  pursuant  to 
section  7414,  How.  Ann.  St.  Mich.,  notified  the 
sureties  in  the  replevin  bond  to  appear  and 
prosecute  said  suit,  and  said  sureties  did  ap- 
pear, and  such  proceedings  were  therefore  bad 
that  on  the  lltb  of  December,  1897,  Judgment 
was  duly  rendered  in  said  court  In  favor  of 
Ehrmantraut  and  Darrow  and  against  said 
sureties  for  damages  for  the  value  of  said  prop- 
erty replevied  amounting  to  $709.93.  Execu- 
tion was  thereafter  issued  upon  the  Judgment 
against  said  sureties,  and  returned  wholly  un- 
satisfied. Prior  to  the  filing  of  this  claim  said 
Judgment  was,  for  valuable  consideration,  as- 
signed and  transferred  to  the  plaintiffs,  and 
cald  replevin  bond  was  also  duly  assigned  to 
the  plaintiffs.  The  executors  made  objection 
to  said  claim  on  the  ground  that  it  did  not  con- 
stitute a  valid  claim  against  the  estate  upon 
the  merits,  and  further  that  the  same  was  bar- 
red by  the  six-year  statute  of  limitations,  being 
■ectkm  8713,  How.  Ann.  St  Mich.,  and  section 
4222,  Rev.  St  1898.  Certain  sections  of  the 
statutes  of  Michigan  relating  to  the  act  of  re- 
plevin were  offered  In  evidence  on  the  trial, 
which  sections,  so  far  as  deemed  essential,  are 
as  follows: 

"Section  8324.  Sec.  10.  Before  the  officer 
shall  deliver  socb  property  to  the  plaintiff,  such 
plaintiff,  or  some  one  In  his  behalf,  shall  eze- 
cnte  a  bond  to  snch  otDcer  and  his  assigns, 


with  the  addition  of  bis  name  of  office,  with 
sufficient  sureties,  to  be  ^proved  by  such  offi- 
cer, in  a  penalty  not  less  than  one  hundred 
dollars,  and  at  least  double  the  appraised  value 
of  such  property;  conditioned  that  the  plain- 
tiff will  prosecute  the  suit  to  effect  and  that 
if  the  defendant  recover  Judgment  against  him 
In  the  action,  he  will  return  the  same  property, 
if  return  thereof  be  adjudged,  and  will  pay  the 
defendant  ail  such  sums  of  money  as  may  be 
recovered  by  such  defendant  against  him  in 
the  said  action." 

"Section  8346.  Sec.  33.  If  the  property  speci- 
fied in  the  writ  shall  have  been  delivered  to 
the  plaintiff,  and  the  defendant  recover  Judg- 
ment by  discontlnoatlon  or  nonsuit  such  Judg- 
ment shall  be,  that  the  defendant  have  return 
of  the  goods  and  chattels  replevied,  unless 
he  shall  elect  to  waive  such  return  as  herein- 
after provided;  and  also  that  he  recover  the 
damages  sustained  by  him  by  reason  of  the  de- 
tention of  such  goods  and  chattels,  which  dam- 
ages shall  be  assessed  by  a  Jury  In  the  proper 
court 

"Section  8347.  See.  34  (Am.  1865.  p.  325, 
Mar.  15,  June  22,  Act  195).  Whenever  the  de- 
fendant shall  be  entitled  to  a  return  of  the 
property  replevied.  Instead  of  taking  Judgment 
for  such  return,  as  above  provided,  he  may 
take  Judgment  for  the  value  of  the  property 
replevied.  In  which  case  such  value  shall  be 
assessed  on  the  trial,  or  upon  the  assessment 
of  damages,  as  the  case  may  be,  subject  to 
the  provisions  of  section  twenty  nine  of  thla 
chapter." 

"Section  8332.  Sec.  39.  If  any  writ  of  re- 
turn, or  other  execution.  Issued  In  favor  of  the 
defendant  In  the  action  shall  be  returned  un- 
satisfied in  whole  or  in  part  such  defendant  or 
his  representatives  may  have  an  action  .upon 
the  bond  executed  by  or  on  behalf  of  the  plain- 
tiff, to  recover  against  the  obligors  therein  the 
value  of  the  property  replevied,  and  the  mon- 
eys, damages  and  costs  awarded  to  such  de- 
fendant and  such  bond  shall  be  assigned  to 
such  defendant  or  his  representatives,  on  their 
request. 

"Section  8353.  Sec.  40.  In  such  action  the 
plaintiff  shall  assign  breaches  of  condition 
of  snch  bond,  as  In  other  causes;  and  the 
return  of  the  aherlff  to  the  execution  Issued 
In  the  action  of  replevin,  shall  be  evidence 
of  such  breach;  the  amount  recovered  In 
such  action  of  replevin,  and  remaining  un- 
collected, shall  be  the  measure  of  the  dam- 
ages. If  the  value  of  the  property  replevied 
thereof  shall  have  been  so  recovered,  and 
If  not  so  recovered,  and  a  return  thereof  shall 
have  been  awarded,  such  value  shall  be  add- 
ed to  the  damages  and  costs  recovered  In 
the  action  of  replevin,  and  the  amount  of 
such  value,  damages  and  coats,  remaining 
uncollected,  shall  form  the  measure  of  dam- 
ages." 

"Section  7397.  Sec.  6.  In  addition  to  the 
actions  which  survive  by  the  common  law, 
the  following  shall  also  survive,  that  Is  tc 
say,  action  of  replevin  and  trover,  actions 


340 


85  NORTHWESTBBN  REPORTER. 


(Wis. 


for  assault  and  battery,  or  false  Imprison- 
ment, or  for  goods  taken  and  carried  awaj, 
and  action  for  damage  done  to  real  or  per- 
sonal estate." 

"Section  7414.  Sec.  22.  In  all  actions  of 
replerln,  or  In  attachment,  where  the  sole 
plaintiff  shall  die  during  the  pendency  of  the 
suit,  it  shall  be  sufficient  for  the  defendant 
or  defendants,  as  the  case  may  be,  to  notify 
the  surety  or  sureties  In  the  replevin  or  at- 
tachment bond,  to  appear  and  prosecute  the 
suit,  and  if  be  or  they  shall  fall  so  to  do 
within  such  time  as  the  court  shall  direct, 
then  his  or  their  appearance  may  be  en- 
tered by  the  defendant  or  defendants,  and 
thereupon  the  cause  shall  be  proceeded  in  to 
judgment  and  execution,  in  like  manner,  and 
with  like  effect,  as  though  the  same  had 
been  originally  commenced  in  the  name  of 
such  surety  or  sureties." 

Upon  these  facts  the  court  rendered  Judg- 
ment against  the  estate  of  Mead  for  the 
amount  of  the  replevin  bond,  with  interest 
and  costs,  and  the  executors  appeal. 

Fish,  Carey,  Uphan  &  Black,  for  appel- 
lants. Timtin,  Gllcksman  &  Conway,  for  re- 
spondents. 

WIXSLOW,  J.  (after  stating  the  facts). 
When  Mead  brought  his  action  of  replevin  In 
the  Michigan  court  he  undoubtedly  submitted 
himself  to  the  provisions  of  the  laws  of  Michi- 
gan governing  such  an  action,  and  stipulated, 
in  legal  effect,  that  they  should  bind  him  and 
his  personal  representative.  If,  by  the  terms 
of  the  law  of  Michigan,  the  judgment  rendered 
in  the  action  in  question  December  11,  1887, 
was  binding  and  conclusive  upon  the  question 
of  Mead's  right  in  the  property  replevied, 
notwithstanding  his  previous  death,  then  the 
plaintiff's  claim  here  was  properly  allowed, 
irrespective  of  other  questions  discussed.  The 
statute  of  Michigan,  at  the  time  the  replevin 
action  was  brought,  and  at  the  time  the  judg- 
ment therein  wag  rendered,  provided  (How. 
Ann.  St.  1882,  |  7414)  that:  "In  all  actions 
of  replevin,  *  •  •  when  the  sole  plaintiff 
shall  die  during  the  pendency  of  the  suit, 
it  shall  be  sufficient  for  the  defendant  or  de- 
fendants, as  the  case  may  be,  to  notify  the 
surety  or  sureties  in  the  replevin  •  •  • 
bond  to  appear  and  prosecute  the  suit,  and 
if  he  or  they  shall  fail  so  to  do  within  such 
time  as  the  court  shall  direct,  then  his  or 
their  appearance  may  be  entered  by  the  de- 
fendant or  defendants,  and  thereupon  the 
cause  shall  be  proceeded  in  to  judgment  and 
executed,  in  like  manner,  and  with  like  ef- 
fect, as  though  the  same  had  been  originally 
oommenced  in  the  name  of  such  surety  or 
euretles."  We  have  no  similar  provision  in 
this  state,  nor  have  we  found  or  been  re- 
ferved  to  any  decisions  in  Michigan  throwing 


light  upon  its  proper  construction.  We  know 
of  no  legal  reason,  however,  which  would 
prevent  the  legislature  from  providing  that 
a  replevin  action  should  proceed  after  death 
of  the  sole  plaintiff,  the  plaintifl^s  right  be- 
ing represented  and  protected  by  the  sureties 
upon  the  bond,  and  the  judgment  rendered 
becoming  conclusive  upon  the  rights  of  the 
original  parties  plaintiff  as  well  as  defend- 
ant. If  such  be  the  meaning  of  this  section, 
then  the  claimants  here  must  recover,  be- 
cause the  provisions  of  the  section  were  ful- 
ly complied  with.  That  such  is  Its  meaning, 
we  cannot  doubt.  It  provides  that  the  sure- 
ties shall  appear  and  prosecute  the  suit  and 
that  the  cause  shall  be  proceeded  in  to  judg- 
ment and  execution.  It  is  not  another  suit 
or  cause  which  proceeds  to  judgment,  but 
the  suit  or  cause  which  the  plaintiff  com- 
menced. Manlfestiy,  it  is  the  plaintiff's  right 
to  the  property  which  is  to  be  tried,  not  the 
sureties',  for  they  have  none.  If  the  plain- 
tiff's right  be  shown  to  be  good,  and  a  re- 
covery had,  it  cannot  be  doubted  but  that  the 
defendants  will  be  bound  by  the  result;  and 
conversely  It  must  follow  that.  If  the  de- 
fendants defeat  the  plaintiff's  alleged  right, 
the  result  must  be  equally  binding  on  those 
now  representing  the  fight;  otherwise,  the 
trial  would  be  merely  the  trial  of  a  moot 
question,  and  the  personal  representatives 
of  the  deceased  plaintiff  could  litigate  the 
whole  question  over  again  at  any  time,  what- 
ever the  result  of  the  trial  under  section 
7414.  The  only  clause  in  the  section  which 
throws  doubt  on  this  construction  Is  the 
last  clause,  providing  that  the  cause  shall 
proceed  to  the  end  with  like  effect  as  though 
originally  commenced  in  the  name  of  the 
sureties.  It  seems  very  apparent  that  this 
language  Is  at  least  Inaccurate.  The  sure- 
ties have  no  title  to  the  property  In  dispute, 
and  do  not  claim  to  have  any.  Had  the  suit 
been  commenced  by  them  originally,  they 
could  never  have  recovered.  They  must 
prosecute  It  as  representatives  of  and  In 
the  right  of  tiie  deceased  plaintiff  If  they 
prosecute  at  all.  This  Is  the  only  view  which 
grives  reason  to  the  section,  and  we  think 
this  last  clause  must  be  construed  as  mean- 
ing that  the  suit  is  to  proceed  in  the  name 
of  the  sureties  in  like  manner  and  with  the 
same  effect  as  If  the  sureties  were  in  fact 
the  original  plaintiffs,  and  possessed  the 
plaintiff's  rights.  So  cod&truing  the  Mich- 
igan statute.  It  Is  evident  that  the  estate 
of  Mead  was  represented  in  the  replevin  ac- 
tion by  the  sureties  upon  the  bond,  and  that, 
therefore,  the  judgment  against  the  sureties 
bound  the  estate;  and  the  plaintiffs  here, 
being  the  owners  of  the  judgment  were  en- 
tltied  to  have  the  claim  allowed  against  the 
estate  because  the  matter  was  res  adjudlca- 
ta.    Judgment  affirmed. 
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In  re  LUSCOMBE'S  WILL. 
(Supreme  ODnrt  of  Wisconsin.    Feb.  26,  1901.) 

WILLS-CONTINOBNCT— BXBCUTORS  AND  AD- 
MINISTRATORS —  RIGHT  TO  APPEAL  —  FAIL,- 
TJRE  TO  JOIN— ORDER  OP  DISTRIBUTION- 
CONSTRUCTION  —  PROVISION  —  FAILURE  TO 
JOIN  TRUSTEES. 

1.  Under  a  will  which  directed  the  executor 
to  invest  the  residuum  of  the  estate,  and  to 
hold  the  same  in  trust  for  the  benefit  of  certain 
heirs  mentioned,  and,  in  case  of  the  death  of 
either  heir,  tlien  their  respective  shares  to  go 
to  their  lawful  issue,  if  any,  an  executor  has 
safScient  interest  in  the  estate  to  appeal  from 
an  order  of  final  distribution,  thougn  all  the 
living  heirs  assent  thereto,  since,  as  a  trustee 
nnder  the  will,  he  must  protect  the  interests 
of  all  the  benenciaries,  including  unascertained 
persons, — the  unborn  children  of  either  heir 
mentioned. 

2.  Where  one  of  two  executors,  also  being  a 
testamentary  trustee,  refused  to  join  in  an 
appeal  from  the  order  of  distribution,  the  oth- 
er, believing  that  the  order  deprived  the  trust 
estate  of  property  belonging  to  it,  could  prose- 
cute the  appeal  alone,  and  confer  jurisdiction 
on  thfe  court  by  making  the  co-executor  a  party 
defendant,  under  Rev.  St.  1898,  $  2804,  provid- 
ing that  persons  in  joint  interest  who  refuse  to 
Join  aa  plaintiffs  may  be  made  defendants. 

8.  A  will  directed  the  executors  to  invest  the 
residuum  of  the  estate,  and  to  pay  a  certain 
share  of  the  interest  to  testator's  son,  R.,  for 
life.  The  corpus  of  the  estate  after  the  death 
of  R.  was  bequeathed  to  the  testator's  widow 
and  a  daughter,  M.;  and  it  was  further  pro- 
vided that  such  trust  should  end,  and  the  cor- 
pus of  the  estate  vest  immediately  in  the  bene- 
ficiaries named,  on  the  happening  of  a  speci- 
fied contingency.  By  a  written  stipulation  the 
testator's  widow  and  daughter  M.  agreed  to  as- 
sign to  R.  such  share  of  the  estate  as  they 
might  receive  in  the  event  of  the  contingency 
happening.  On  the  happening  of  the  con- 
tingency a  final  order  of  distribution  of  the 
estate  was  made,  in  which  payment  of  a  share 
of  the  estate  w^  directed  to  be  made  to  R. 
in  accordance  with  the  terms  of  the  written 
agreement  entered  into  between  the  testator's 
widow  and  M.  and  R.  Held,  that  the  assign- 
ment of  the  testator's  widow  and  M.  was  a 
gift  to  R.,  and  hence  the  distribution  order  was 
not  erroneous,  as  thwarting  the  will  of  the  tes- 
tator in  assi^ing  the  corpus  of  the  estate  to 
R. 

4.  A  will,  after  directing  the  executor  to  in- 
vest the  residue  of  the  estate  ^nd  bold  it  in 
trust  for  two  heirs  during  their  lives,  stated  the 
object  of  the  testator  to  be  to  secure  to  such 
heirs  the  necessaries  of  life;  and,  in  order  to 
make  such  purpose  fully  understood,  the  tes- 
tator provided  that  in  case  any  proceeding  was 
instituted  by  any  person  for  the  purpose  of 
reaching  the  income  so  provided  for,  and  of 
diverting  it  from  the  intended  object,  then  the 
tmst  shonld  cease,  and  the  trust  fund  to  be 
paid  to  other  beneficiaries.  Held,  that  the  pro- 
vision in  regard  to  the  termination  of  the 
trust  was  not  in  conflict  with  the  general  de- 
sign of  such  bequest,  but  only  limited  it  there- 
to. 

5.  A  will,  after  bequeathing  the  income  from 
a  trust  fund  to  R.  for  life,  provided  that,  in 
case  any  proceeding  was  instituted  for  the  pur- 
pose of  reaching  such  incMne,  then  the  trust 
was  to  cease,  and  the  trust  fund  was  to  be 
paid  to  other  specified  heirs.  A  judgment  cred- 
itor of  R.  began  a  proceeding  for  the  purpose 
of  subjecting  the  interest  of  R.  in  the  in- 
come bequeathed  to  the  payment  of  the  judg- 
ment, and  the  judgment  in  such  proceeding  re- 
cited such  purpose.  Held,  that  though  the  ob- 
ject of  the  proceedings  was  impossible  of  ac- 


complishment, by  the  very  terms  of  the  will, 
still  the  proceeding  was  for  the  iiurpose  of 
reaching  the  income,  ajid  hence,  as  it  was  the 
happening  of  the  specified  contingency,  the 
trust  ceased. 

6.  A  creditor  obtained  judgment  against  a 
beneficiary  of  a  will,  and,  without  joining  the 
testamentary  trustees,  sought  to  subject  the 
income  bequeathed  to  the  debtor  to  the  pay- 
ment of  his  claim.  The  will  provided  that,  m 
case  proceedings  were  instituted  for  the  pur- 
pose of  reaching  such  income,  then  the  trui«t 
should  cease.  Held,  that  such  omission  to  join 
the  trustees  did  not  devest  the  proceeding  of 
its  purpose  to  charge  the  testamentary  income 
with  the  payment  of  the  judgment,  since  such 
beneficiary,  under  penalty  of  contempt,  could 
be  compelled  to  pay  to  the  creditor  the  in- 
come he  received. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty;   Eagan  S.  EUlott,  Judge. 

Petition  by  Seville  De  Q.  Turner  for  final 
distribution  of  the  estate  of  Samuel  D.  Lus- 
combe,  deceased,  under  the  last  will  and  testa- 
ment of  said  decease4.  From  a  Judgment  of 
the  circuit  court  affirming  the  order  of  distribu- 
tion of  the  county  court,  David  C.  Groen,  one 
of  the  executors,  appeals.    Affirmed. 

Appeal  from  Judgment  of  the  circuit  court 
for  Milwaukee  county  attlrmlng,  with  certain 
modifications,  the  order  of  the  county  court 
for  final  distribution  nnder  the  will  of  Samuel 
D.  Luacombe.  That  will,  which  disposed  of 
an  estate  of  about  $85,000,  after  certain  spe- 
cific beQucsts  devised  the  residue  of  the  prop- 
erty to  the  executors,  David  C.  Green  and 
Thomas  3.  Pereles,  as  trustees  to  collect  rents 
and  profits,  convert  into  money,  and  reinvest 
according  to  directions  given;  to  pay  there- 
from the  exi>enses  of  administration,  and  cer- 
tain specific  bequests,  some  of  which  are  paid, 
and  some  lapsed  by  reason  of  the  nonexistence 
of  the  conditions  on  which  they  w^re  payable; 
but,  further  (b),  to  set  aside  the  sum  of  $5,500, 
and  pay  the  interest  thereof  to  a  daughter  of 
the  testator,  Nellie  M.  Sanger,  during  the  term 
of  her  life;  the  residue  to  be  Invested,  and 
"the  net  Income  derived  from  such  invest- 
ments shall  be  paid  in  equal  shares  and  semi- 
annual payments,  respectively,  to  my  son, 
Robert  [Luscombe],  and  my  said  daughter 
Nellie  [Sanger],  during  the  terms  of  their  re- 
spective lives."  The  foregoing  was  embodied 
in  what  was  designated  subdivision  "f"  of 
paragraph  7  of  the  will.    The  will  proceeded: 

"Eighth.  In  the  event  of  the  death  of  my 
said  son,  Robert  Luscombe,  either  before  or  af- 
ter my  decease,  I  give,  devise,  and  bequeath  to 
the  lawful  Issue,  If  any,  of  the  said  Robert 
Luscombe,  one-half  (%)  of  the  residue  of  my 
estate  mentioned  in  subdivision  T  of  para- 
graph seventh  of  this  will,  together  with  the 
income  then  accumulated  thereon.  In  the 
event  of  the  death  of  my  said  son,  Robert  Lus- 
combe, either  before  or  after  my  decease,  with- 
out lawful  Issue,  said  residue,  including  the  un- 
paid income  on  all  of  the  same,  my  said  trus- 
tees shall:  (1)  Set  aside  one-fourth  di)  part 
of  said  residue  to  be  added  to  the  fund  and 
held  In  trust  and  Invested  in  first  mortgage 
real  estate  securities  for  the  benefit  of  my  said 
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daughter  Nellie  M.  Sanger,  and  the  Income 
thereof  paid  to  her  during  the  term  of  her 
natural  life.  In  addition  to  the  income  provided 
under  aubdiTlslon  T  of  paragraph  seventh  of 
this  will.  (2)  To  pay  one-fourth  G4)  of  said 
residue  to  my  said  wife  If  living  at  such  time. 
(3)  The  remainder,  including  the  part  to  my 
wife  In  case  of  her  death,  to  be  paid  to  my 
said  daughter,  Mary  J.  Wright;  she  to 'have 
and  to  hold  the  same,  to  her,  her  heirs  and 
assigns,  forever. 

"Ninth.  In  the  event  of  the  death  of  my 
said  daughter  Nellie  M.  Sanger  either  before 
or  after  my  decease,  I  give,  devise,  and  be- 
queath the  said  flfty-flve  hundred  (5,600)  dol- 
lars mentioned  In  subdivision  'b'  of  paragraph 
seventh  of  this  my  will,  the  one-half  QA)  of  the 
residue  of  my  estate  mentioned  In  subdivision 
T  of  said  paragraph  seventh,  together  with 
the  Income  accumulated  thereon,  and  the  one- 
fourth  04)  part  set  aside  of  the  share  of  my 
said  son,  Robert  Luscombe,  In  the  event  of  his 
death,  as  provided  for  In  the  preceding  para- 
graph eight,  all  to  be  paid  to  the  lawful  issue 
of  my  said  daughter  Nellie  M.  Sanger,  if  any. 
In  the  event  of  the  death  of  my  said  daughter 
Nellie  M.  Sanger,  either  before  or  after  my 
decease,  without  lawful  Issue,  said  residue,  In- 
cluding the  unpaid  Income  on  all  of  the  same, 
my  said  trustees  shall:  (1)  Set  aside  one- 
foutth  Gi)  paJ^t  of  said  residue,  to  be  added  to 
the  fund,  and  held  in  trust,  and  Invested  in 
first  mortgage  real-estate  securities  for  the  ben- 
efit of  my  said  son,  Robert  Luscombe,  and  the 
income  thereof  paid  to  him  during  the  term  of 
his  natural  life  In  addition  to  the  Income  pro- 
vided under  subdivision  T  of  paragraph  sev- 
enth of  this  will.  (2)  To  pay  one-fourth  (^ 
of  said  residue  to  my  said  wife.  If  living  at 
such  time.  (3)  The  remainder,  Including  the 
part  to  my  wife  in  case  of  her  death,  to  be 
paid  to  my  said  daughter  Mary  J.  Wright; 
she  to  have  and  to  hold  the  same,  to  her,  her 
heirs  and  assigns,  forever. 

"Tenth.  I  hereby  declare  that,  in  making 
provision  for  the  payment  of  the  income  of  the 
portion  of  my  estate  hereby  set  aside  for  my 
son,  Robert  Luscombe,  and  my  daughter  Nel- 
lie M.  Sanger,  it  Is  my  design  to  secure  to 
them,  and  to  each  of  them,  the  necessaries  of 
life,  so  that  such  income  or  estate  cannot  be 
assigned,  charged,  pledged,  hypothecated,  or 
in  any  way  or  manner  controlled  or  disposed 
of  by  them,  or  either  of  them,  or  talien  by 
their  creditors;  and  for  the  purpose  of  making 
myself  fully  understood  on  this  point,  and  to 
carry  out  such  design.  It  Is  my  will  that  my 
executors  and  trustees  may,  in  their  discretion, 
make  payments  to  or  for  them,  or  either  of 
them,  from  said  net  income,  as  provided  for, 
or  to  wholly  withhold  the  same,  and  in  case 
any  proceedings  are  Instituted  for  the  purpose 
of  reaching  the  income  so  provided  for,  and 
of  diverting  It  from  the  object  intended  by  me, 
and  a  decree  or  Judgment  obtained  for  that 
purpose,  that  then  from  that  period  all  pay- 
ments from  the  said  Income  to  them,  or  either 
of  them,  shall  cease,  and  I  direct  my  executors 


and  testamentary  trustees  from  thenceforth 
to  expend  the  said  income  provided  for  in  this 
Item  of  my  will,  so  far  as  may  be  necessary 
or  requisite,  to  the  education  and  malntenaiic-e 
of  the  lawful  issue  of  them,  or  either  of  them, 
until  sncb  issue  arrive  at  the  age  of  twenty- 
one  years.  In  which  event  the  said  property 
shall  be  by  my  said  executors  and  trustees  as- 
signed and  conveyed  to  the  said  issue  in  the 
proportion  and  as  provided  for  for  them  In 
{paragraphs  eight  and  nine  of  this  will;  and 
in  case  there  Is  no  lawful  issue  of  them,  or 
either  of  them,  living,  then  to  distribute  to  my 
daughter  Mary  J.  Wright  and  my  said  wife 
and  their  issue  as  hereinbefore  provided." 

The  will  was  admitted  to  probate  by  stipula- 
tion of  all  parties  except  the  executors,  after 
an  extended  contest,  a  port  of  which  stipula- 
tion consisted  in  a  conveyance  to  Robert  Lus- 
combe by  the  widow,  Seville  Luscombe  (now 
Turner),  and  by  Mary  J.  Wright,  of  any  por- 
tion of  the  body  of  the  trust  resldnum  which 
might  come  to  them  In  the  event  of  the  ter- 
mination of  said  trust  as  to  Robert  either  by 
adjudication  of  its  invalidity,  or  by  reason  of 
any  Judgment  of  any  kind  against  said  Rob- 
ert Thereupon,  before  final  settlement  of  the 
estate,  on  March  IS,  1899, .  one  Goodwin  re- 
covered a  Judgment  against  Robert  Luscombe 
In  Justice  court  transcrlpted  the  same  to  the 
circuit  court.  Issued  execution  thereon,  which 
was  returned  unsatisfied,  and  thereupon  com- 
menced an  action  In  the  superior  court  of  Mil- 
waukee county  upon  said  Judgment  for  the 
purpose,  as  the  court  found,  of  "subjecting  the 
Interest  of  Robert  Luscombe  In  the  Income  be- 
queathed for  him  in  trust  by  said  will  to  the 
payment  of  said  Judgment"  and  recovered  a 
decree  or  Judgment  in  form  subjecting  the  said 
Interest  of  Robert  Luscombe  to  the  payment 
of  said  Ooodwln  Judgment  and  costs.  The 
court  further  found  that  said  Judgments  were 
entered  upon  a  bona  fide  debt  and  not  with 
any  purpose  on  the  part  of  said  Goodwin  of 
avoiding  the  provisions  of  the  will  of  said  tes- 
tator for  the  benefit  of  said  Robert  but  that 
said  Robert  knew  that  said  Judgment  would 
have  that  effect  "and,  while  not  appearing  in 
said  action,  permitted  the  said  Judgments  to 
go  against  him,  and  acquiesced  in  them,  by 
making  no  resistance  to  said  actions  and  fall- 
ing to  pay  stild  demand."  Neither  of  the  exec- 
utors were  parties  to  Goodwin's  actions.  At 
the  time  of  his  father's  death,  Robert  was, 
and  at  all  times  sinca  has  been,  without  Is- 
sue, and  is  now  unmarried,  being  divorced 
from  ills  former  wife.  Nellie  Sanger  is  a  wid- 
ow without  children,  and  Mary  J.  Wright  has 
two  children.  Said  three  persons  are  the  only 
children,  and,  with  the  widow,  Seville,  are  the 
only  heirs  at  law,  of  the  testator.  It  was 
stipulated  that  at  the  time  of  making  the  will, 
and  at  all  times  since,  Robert  was  a  practicing 
attorney.  In  no  wise  dependent  iqton  Ills  fa- 
ther or  on  any  other  person,  and  received  no 
pecuniary  assistance  from  his  father,  but  malu- 
ttdned  himself  by  his  own  exertions,  and  since 
1880  has  been  a  total  abstainer  from  all  in- 
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toxlcatlng  Uquon  or  any  form  of  IntoxlcanU, 
which  facts  were  well  known  to  the  testator  at 
and  prior  to  the  time  of  making  bis  will;  that 
at  that  time  Robert  Luscomtw  wag  a  marriad 
man,  bnt  living  apart  from  his  wife,  divorce 
proceedings  being  contemplated.  Bis  wife  de> 
manded  about  $10,000  permanent  alimony, 
which  demand  was  known  to  the  testator,  and 
testator  was  insistent  that  said  wife  should 
not  have  the  right  to  enforce  any  claim  to  cny 
of  testator's  property  which  might  come  to 
Robert  by  inheritance  from  him,  and  at  and 
prior  to  the  time  of  making  the  will  In  ques- 
tion asserted  that  this  demand  of  Robert's 
wife  was  testator's  controlling  motive  for 
making  the  trust  provisions  In  said  will  rel- 
ative to  Robert,  which  trust  provisions,  how- 
ever, were  made  applicable  to  all  Judgments, 
as  therein  described,  so  as  to  comply  with 
the  law,  and  not  specify  any  particular  de- 
mand of  any  particular  person.  Subsequent 
to  testator's  death,  Robert  obtained  a  dl- 
YOtce  from  his  wife,  who  has  since  remain 
rled,  so  that  she  baa  no  further  claim  for 
alimony.  The  circuit  court  held  that  by  the 
rendition  of  the  judgments  in  favor  of  Oood- 
win  arose  the  condition  upon  which  the  trust 
for  the  benefit  of  Robert  became  terminated, 
under  the  tenth  paragraph  of  the  will,  and 
that,  he  having  no  issue,  a  certain  portion  of 
the  body  of  said  residuum  i>as8ed  to  and  be- 
came vested  in  Mary  J.  Wright  and  the  wid- 
ow, Seville  Luscombe  (Turner);  that  their 
assignments  thereof  to  Robert  were  valid  as 
between  them,  and  transferred  to  him  that 
to  which  they  thus  became  entitled,— and  aa- 
cordlugly  directed  payment'  to  Robert  Lus- 
combe of  one-half  of  the  residue  devised  in 
trust,  less  the  specific  $5,500  to  Nellie  Sanger, 
and  the  taking  of  his  receipts  therefor,  as  a 
satisfaction  of  so  much  of  the  share  of  the 
estate  assigned  and  distributed  to  Mary  3. 
Wright  and  Seville  De  O.  Turner.  From  an 
order  of  distribution  substantially  to  this  ef- 
fect in  the  county  court,  both  of  the  trustees 
appealed  to  the  circuit  court  Upon  the  ren- 
dition of  the  decree  In  the  circuit  court  the 
trustee  Pereles  decided  and  declared  that.  In 
his  opinion,  the  welfare  of  the  estate  did  not 
require  further  appeal  or  litigation,  and  de- 
clined to  join  in  an  appeal,  whereupon  the 
other  trustee,  David  C.  Green,  believing  the 
decree  to  do  violence  to  the  will  of  the  tes- 
tator, served  notice  of  appeal  In  his  own 
name  upon  all  other  parties  interested  In  the 
estate.  Including  bis  co  executor  and  trustee, 
Pereles. 

Ryan.  Ogden  A  Bottom,  for  appellant 
Chas.  F.  Hunter  and  Ouy  D.  Goff,  for  trus- 
tee. 

DODGE,  J.  (after  stating  the  facts).  Re- 
spondent moves  to  dismiss  the  appeal  oa  two 
grounds:  First,  that  the  executors,  as  such, 
have  no  interests  to  be  affected  by  the  final  or- 
der of  dlstrlbntion,  and  are  not  aggrieved 
thereby;  second,  that  one  of  the  co-tmstees  or 


co-executors  cannot  appeal  alone,  hence  no  ju- 
risdiction is  conferred  by  his  attempt  to  do  so. 
The  first  ground  of  the  motion  seems  to  be 
in  oversight  of  the  fact  that  the  executors 
are  also  trustees,  and  that  the  appeal  is  in 
both  capacities.  As  trustees  they  are  ben- 
eficiaries under  the  will,  to  receive  nearly 
on6-half  of  the  testator's  estate,  to  hold  and 
administer  the  same  for  the  benefit  first  ot 
Robert  Luscombe  and  Nellie  M.  Sanger,  but 
also  for  the  ultimate  benefit  of  yet  unascer- 
tained persons.  Including  unborn  children  of 
either  Robert  or  Mrs.  Sanger.  If  the  judg- 
ment appealed  from  is  wrong,  and  the  corpus 
of  the  half  of  the  trust  estate  Is  not  yet  prop- 
erly distributable  to  Mrs.  Turner  and  Mrs. 
Wright,  then  it  denies  these  trustees  property 
which  it  is  their  duty  to  acquire  and  keep,— 
for  the  benefit  of  others.  It  is  true;  but  In 
demanding  and  acquiring  it  they  are  the 
representatives  of  those  others,  and  both  en- 
tltied  and  bound  to  vindicate  their  rights. 
Tyson  V.  Tyson,  M  Wis.  225,  68  N.  W.  1015; 
Jamison  v.  Commission  Cio.,  59  Ark.  .548,  28 
S.  W.  85.  It  matters  not  that  all  persons 
now  in  existence  who  are  beneficially  Inter- 
ested in  the  conduct  of  the  trustees  have  con- 
sented that  they  yield  to  the  judgment  of 
the  circuit  court  Those  oQlcers  still  owe 
a  duty  to  possible  unborn  children,  whose 
rights  cannot  be  cut  oS  by  ctxisent  Rug- 
gles  V.  Tyson,  104  Wis.  500,  81  N.  W.  867,  48 
L.  R.  A.  800.  That  duty  Is  one  of  diligence 
to  protect  SQch  helpless  ones,  and  for  breach 
of  such  duty,  negligence,  or  laches,  the  trus- 
tees may  In  the  distant  future  be  called  to 
account.  Clearly,  they  and  those  whom  they 
represent  are  deprived  of  property  by  the 
decree  appealed  from,  and  are  aggrieved  if  it 
be  wrong.  Whether  one  of  the  two  co-execu- 
tors or  co-trustees  can  appeal  without  the 
other  Is  a  question  seemingly  undecided.  At 
least  no  direct  authority  is  cited  by  either 
party,  nor  has  extended  research  on  our  part 
disclosed  any.  Respondent's  counsel  pre- 
sents, as  analogous,  the  rule  with  reference 
to  writs  ot  error  to  review  Joint  judgments. 
If  analogy  exists  between  appeal  and  writ 
of  error,  it  is  fatal  to  this  ground  of  motion; 
for  the  rule  requiring  joinder  of  all  those 
against  whom  the  alleged  erroneous  judg- 
ment stands  la  one  of  practice  merely,  and 
does  not  go  to  the  jurisdiction,  nor  to  the 
power  of  one  to  institute  the  proceeding,  so 
far  at  least  but  that  the  court  has  control  of 
the  subject  by  severance  or  by  amendment 
Harrington  v.  Roberts,  7  Ga.  610;  Hardee  v. 
Wilson,  146  U.  8. 179, 18  Sup.  Ct  89,  36  L.  Ed. 
033.  And  the  objectimi  is  one  which,  unless 
proQQttiy  made  by  motion  to  quash  or  dis- 
miss the  writ,  wIU  ordinarily  not  be  consid- 
ered. Huebschmann  v.  Von  Cotzhausen  (Wis.) 
82  N.  W.  720,  723.  Upon  the  role  of  this  case 
a  motion  to  dismiss  even  a  writ  of  error 
would  probably  be  overruled  under  the  cir- 
cumstances of  the  motion  under  considera- 
tion, which  was  not  presented  until  the  case 
was  reached  for  argument    We  do  not  how- 
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eyer,  discover  mncb  analogy  between  the 
question  of  Joinder  In  writ  of  error  of  all 
joint  judgment  defendants,  and  that  of  the 
power  of  one  of  two  joint  trustees  to  arouse 
our  jurisdiction  by  a  statutory  appeal.  The 
former  Is  a  question  of  practice  In  a  new  salt, 
originally  Instituted  In  this  court  by  a  com- 
mon-law writ.  The  latter  must  be  answei%d 
from  consideration  of  the  powers  of  joint  ex- 
ecutors and  trustees  generally,  and  from  the 
statutes  prescribing  our  jurisdiction,  and  the 
method  of  Invoking  It  by  appeal,— a  pro- 
ceeding In  the  original  suit.  Northwestern 
Mut  Life  Ins.  Co.  v.  Park  Hotel  Co.,  37  Wis. 
125,  131.  Addressing  ourselves  to  the  lat- 
ter consideration,  It  seems  to  be  pretty  well 
settled  that  statutory  appeals  are  not  sub- 
ject to  the  rale  of  joinder  which  controls 
writs  of  error,  and  if  the  only  objection  here 
were  failure  to  join  as  appellants  all  of  the 
Joint  judgment  defendants,  Independently  of 
their  co-trusteeship,  we  should  hav'e  Hlttle 
hesitation  In  overruling  It.  Mattison  v. 
Jones,  9  How.  Prac.  152;  Keal  v.  Circuit 
Judge,  36.  Mich.  331;  Northwestern  Mut  Life 
Ins.  Co.  V.  Park  Hotel  Co.,  87  Wis.  125,  133; 
Hunter  v.  Bosworth,  43  Wis.  583,  680;  Har- 
dee V.  Wilson,  supra. 

Turning  then  to  an  examination  of  the 
power  of  one  of  several  joint  trustees  or  ex- 
ecutors, the  underlying  and  general  principle 
Is  that  the  trust  Is  Imposed  on  all  jointly; 
that  all  together  constitute  but  one  collective 
person  for  the  purpose  of  executing  It;  and, 
as  a  corollary,  that  the  act  of  any  of  them, 
less  than  all.  Is  not  the  completed  act  of  that 
collective  person,  and  Is  ineffectual.  1  Per- 
ry, Trusts,  f  411.  The  application  of  this 
principle  to  Its  full  extent  Is  not  unlversaL 
1  Perry,  Trusts,  §  411  et  seq.;  2  Woerner, 
Adm'D.  {  346  et  seq.;  Weir  v.  Mosher,  19 
Wis.  bll,  316.  In  the  main,  however,  any 
substantial  affirmative  act— such,  for  Illustra- 
tion, as  the  conveyance  of  property— requires 
the  joint  action  of  all  In  order  to  have  any 
validity.  The  application  of  this  rule  Is 
comparatively  easy  to  afiSnnatlve  acts,  omis- 
sion of  which  would  work  no  change  In  the 
property  or  estate,  but  becomes  difficult  when 
considering  certain  acts,  omission  of  which 
has  quite  as  direct  effect  as  would  the  act 
Itself.  Among  these  latter  fall  the  bringing 
of  suits  to  recover  or  conserve  property. 
Omission  to  sue  may  defeat  a  Just  claim, 
either  by  suffering  the  bar  of  limitation  stat- 
utes or  by  insolvency  of  a  debtor.  It  may 
effect  the  practical  surrender  or  transfer  of 
property.  Thus  It  Is  apparent  that  the  lit- 
eral application  of  the  rule  to  such  cases  may 
work  the  exact  converse  of  Its  Intention;  for 
thereby  one  trustee,  by  refusing  to  act,  might. 
In  practical  effect,  accomplish  release  of  a 
debt  or  conveyance  of  property  without  the 
consent  of  his  co-trustee.  It  Is  not  surpris- 
ing, therefore,  that  courts,  while  recognizing 
the  rule  of  practice  that  joint  trustees  must 
loin  as  plaintiffs,  have  also  recognized  the 
aecessity  that  one  trustee  may  Invoke  the  aid 


of  courts  for  protection  of  the  trust  estate, 
although  his  co-trustee  refnse .  to  .Join  with 
him.  Trustees  are  under  the  control  of 
courts  of  equity,  and  It  would  be  strange  In- 
deed if  such  courts  could  not  protect  against 
devastavit  by  the  laches  of  one  of  several 
joint  trustees.  The  ability  of  one  to  move 
alone  under  such  circnmstances  Is  essential, 
not  only  to  protect  the  estate,  but  also  to 
protect  himself  from  liability  which  might 
otherwise  fall  on  him  if  valuable  rights  were 
lost  through  Inaction  when  action  Is  a  duty. 
Crane  v!  Heam,  26  N.  J.  Bq.  881.  All  of  the 
following  authorities  decide  or  recognize  the 
possibility  of  one  trustee  arousing  the  juris- 
diction of  courts  In  some  form  when  he  dif- 
fers from  a  co-trastee  as  to  the  prefer  course: 
Perry,  Trusts,  {f  411,  417;  Bockes  v.  Hathorn, 
78  N.  Y.  222;  Thatcher  v.  Candee,  4  Abb. 
Dec.  887.  891;  Portis  v.  Creagh,  4  Port  (Ala.) 
332,  343;  Reno's  Ex'rs  v.  Davis,  4  Hen.  & 
M.  283,  288;  Todd  v.  Daniel.  16  .Pet  521. 
10  L.  Ed.  1054;  Weetjen  v.  VIbbaid.  5  Hun. 
266,  267.  Among  these  citations  are  cases 
insisting  upon  the  necessity  of  Joinder  of  all 
trustees  aa  a  rule  of  practice,  but  recognizing 
that  such  rule  does  not  deny  the  power  of 
one  to  arouse  the  jurisdiction  of  the  court, 
either  by  action  In  the  name  of  all  without 
their  consent  or  by  suing  alone,  in  which 
case  the  defect  of  parties  may  be  cured  by 
amendment  Our  statute  (section  2C(M,  Rev. 
8t  189S)  provides  a  method  of  avoiding  that 
rule  of  practice,  and  a  substitute  for  the  an- 
cient procedure  by  summons  and  severance. 
In  the  simple  exipedient  In  all  actions  of  mak- 
ing defendants  of  those  In  Joint  Interest  who 
refuse  to  join  as  plaintiffs.  It  seems  certain, 
therefore,  both  on  reason  and  authority,  that 
one  joint  trustee  is  not  without  power  to  In- 
voke the  aid  of  courts  for  protection  or  re- 
covery of  the  estate,  when,  in  his  judgment 
neglect  to  do  so  would  be  a  breach  of  duty. 
Of  course.  In  such  case  he  must  as  matter  of 
practice,  excuse  the  nonjoinder  of  his  co- 
trustee, and  bring  him  before  the  court  as.  a 
defendant  Equally,  of  course,  he  acts  in 
peril  of  being  denied  reimbursement  of  his 
expenses  If  he  litigates  not  in  good  faith,  or 
without  grounds  to  reasonably  justify  his 
judgment;  but  neither  of  these  considera- 
tions goes  to  his  power,  nor  to  the  power  or 
jurisdiction  of  the  court.  With  this  view  as 
to  the  power  of  one  joint  trustee  to  originate 
litigation,  we  cannot  doubt  his  power  to  In- 
voke the  appellate  jurisdiction  of  this  court 
under  like  limitations.  An  appeal  Is  cer- 
tainly no  more  extreme  an  act  than  the  orig- 
inal commencement  of  action,  even  If  we  look 
upon  it  as  the  equivalent  of  writ  of  error,  as 
some  courts  seem  to.  In  this  conrt  it  has 
been  said  that  appeal  Is  but  one  step  In  a 
suit  towards  the  final  adjudication  which  the 
law  has  provided  for.  Northwestern  Mut. 
Ufe  Ins.  Co.  v.  Park  Hotel  Co..  37  Wis.  131. 
If  this  view  be  adopted,  the  power  of  the  sin- 
gle trustee  would  seem  all  the  more  obvious. 
We  conclude,  therefore,  that  If  the  appel- 
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lant.  In  good  faith  and  on  reasonable  groqnds, 
believed  that  the  decree  of  the  circuit  court 
deprived  the  trust  estate  of  property  belong- 
ing to  It,  be  had  the  power  to  appeal,  not- 
withstanding the  contrary  opinion  of  bis  co- 
trustee, and  that  all  parties  in  interest.  In- 
cluding such  co-trustee,  being  before  this 
court,  we  have  jurisdiction  to  consider  the 
merits  of  the  appeal,  and  that  the  motion  to 
dismiss  must  be  denied. 

2.  As  appellant's  counsel  forcibly  suggests, 
the  decree  before  us  presents  at  first  glance 
the  appearance  of  awarding  Robert  Lus- 
combe  the  entire  corpus  of  an  estate  which 
the  testator  clearly  Intended  not  to  give  him, 
but  to  tie  up  in  the  hands  of  trustees  so 
that  Robert  should  receive  only  the  Income. 
That  appearance  is,  however,  deceptive,  and 
disappears  upon  any  more  than  the  most  su- 
perficial examination.  Absolutely  nothing  Is 
awarded  Robert  under  the  will  or  by  way  of 
gift  from  his  father.  The  corpus  of  the  trust 
estate  is  by  the  final  order  assigned  and  dis- 
tributed to  the  widow,  Seville,  and  to  Mary  J. 
Wright,  to  whom,  as  is  entirely  obvious,  the  tes- 
tator intended  to  give  it  upon  a  certain  contin- 
gency. The  fact  that  they  have  assigned  It  to 
Robert,  as  a  method  of  making  a  gift  from 
themselves  to  him,  can  no  more  be  said  to 
thwart  the  will  than  If  the  widow  had  chosen 
to  give  him,  by  assignment,  a  part  of  ber  $35,00U 
legacy, — no  more,  indeed,  than  if  both  the 
■widow  and  Mrs.  Wright  had  received  payment 
direct  to  themselves,  and  presented  Robert 
with  their  checks  for  the  amount.  We  must 
therefore  dismiss  the  consideration  that  he 
by  their  bounty  receives  the  actual  payment 
from  the  executors,  and  consider  the  situa- 
tion as  if  the  decree  not  only  assigned  this 
disputed  share  to  Mrs.  Turner  and  Mrs. 
Wright,  but  ordered  It  paid  to  them  as  well, 
and  as  If  they  were  the  respondents  con- 
tending for  It  here.  Passing  then  to  a  con- 
sideration of  their  rights  under  the  will, 
■we  are  confronted  with  the  direct  and  posi- 
tive command:  "In  case  any  proceedings 
are  instituted  for  the  purpose  of  reaching 
the  income  so  provided  for,  and  of  divert- 
ing it  from  the  object  intended  by  me,  and 
a  decree  or  Judgment  obtained  for  that  pnr^ 
IK>se,  that  then  from  that  period  all  pay- 
ments from  the  said  income  to  them  [Rol>ert 
and  Nellie],  or  either  of  them,  shall  cease; 
and  I  direct  my  executors  and  testamentary 
trustees,  •  •  *  In  case  there  Is  no  law- 
ful issue  of  them  [Robert  or  Nellie],  or  ei- 
ther of  them,  living,  then  to  distribute  to 
my  daughter  Mary  J.  Wright  and  my  said 
wife  and  their  Issue  as  hereinbefore  provid- 
ed." This  behest  Is  mandatory,  and  quite 
as  unambiguous  as  Is  the  declaration  of 
a  purpose  and  design  to  provide  for  either 
Robert  or  Nellie  the  necessaries  of  life  with- 
out subjecting  either  the  estate  or  Income  to 
their  controL  It  cannot  be  Ignored.  If  It 
Is  In  conflict  with  the  declaration  of  de- 
sign, It  must  dominate  both,  because  it  Is 
mandatory,  and  because  It  Is  the  later  provi- 


sion. Cassoday,  Wills,  J  683.  But  it  docs 
not  necessarily  conflict  with  such  general 
design,  but  mierely  Implies  a  limit  thereto. 
Such  direction  may  Indicate  either  that  the 
testator  considered  such  design  hopeless  or 
Impossible  of  accomplishment  in  favor  of  a 
cestui  que  trust  subject  to  such  a  Judgment 
Hopeless  because  after  money  reached  his 
bands  It  could  not  have  full  efficiency  in 
providing  necessaries  of  life  to  one  embar- 
rassed by  attacks  or  harassed  by  solicita- 
tions of  creditors,  to  whom  portions  of  the 
testator's  bounty  would  probably  be  divert- 
ed. Impossible  because,  as  testator  may 
have  believed  or  been  advised,  such  a  Judg- 
ment creditor  pould  reach  and  absorb  the 
trust  property  or  Income  unless  such  cesser 
and  bequest  over  were  provided  for  in  the 
win.  Whether  or  not  such  belief,  if  it  ex- 
isted, was  well  founded,  we  need  not  de- 
cide. It  was  by  no  means  unsupported  by 
respectable  authority.  Bramhall  v.  Ferris, 
14  N.  Y.  41;  Bull  V.  Bank,  90  Ky.  452,  14 
S.  W.  425;  Perry,  Trusts,  t  388;  and  Bridge 
V.  Ward,  35  Wis.  687.  These  might  well 
Justify  the  extreme  precaution,  although,  as 
appellant's  counsel  forcibly  argues,  there  Is 
a  considerable  weight  of  authority  to  the 
contrary,  as  cited  to  us  by  appellant  Nich- 
ols V.  Eaton,  01  U.  S.  716,  23  L.  Ed.  254; 
Garland  ▼.  Garland,  87  Va.  758,  13  S.  E. 
478;  Nickell  v.  Handly,  10  Grat  336;  Rob- 
erts V.  Stevens,  84  Me.  825,  24  Atl.  873,  17 
L.  R.  A.  286;  Bank  v.  Adams,  133  Mass. 
170;  Hall  v.  Williams,  120  Mass.  344,— the 
rule  of  which  had  not,  however,  been  adopt- 
ed in  Wisconsin.  Whatever  may  have  been 
tlie  testator's  motive,  however,  It  was  clear- 
ly his  purpose  that  Robert  Luscombe  should 
enjoy  the  Income  of  one-half  of  the  trust 
estate  only  until  the  happening  of  the  con- 
tingency defined  above,  and  that  upon  that 
contingency,  he  being  without  Issue,  the 
widow  and  Mary  J.  Wright  should  receive 
the  corpus  of  the  estate.  It  remains,  then, 
to  ascertain  whether  the  record  discloses 
that  the  specified  contingency  has  occurred. 
It  appears— indeed,  is  found  by  the  court 
without  exception— that  upon  recovery  of  a 
Judgment  at  law  and  return  of  unsatisfied 
execution,  action  was  commenced  by  Good- 
win "for  the  punrase  of  subjecting  the  in- 
terest of  Robert  In  the  income  bequeathed 
for  him  in  trust  by  said  will  to  the  payment 
of  said  Judgment  and  that  In  the  action  last 
mentioned  a  decree  or  Judgment  was  entered 
In  form  subjecting  the  said  Interest  of  Rol>- 
ert  Luscombe  to  the  payment  of  said  Good- 
win judgment."  This  would  seem  at  first 
glance  so  direct  an  affirmative  answer  to 
the  question  as  not  to  leave  room  tor  dis- 
cussion, but  appellant  with  much  force  in- 
sists to  the  contrary.  He  urges,  first,  that 
the  proceeding  and  judgment  taken  and  re- 
covered by  Goodwin,  as  matter  of  law,  can- 
not have  been  for  the  purpose  of  reaching 
and  diverting  the  income  of  the  trust  es- 
tate, within  the  meaning  of  the  will,   b«<- 
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caase  It  could  not  have  that  effect,  since 
the  will  Itself  puts  both  estate  and  income 
beyond  the  reach  ot  such  proceeding  and 
Judgrment  This  reasoning  is  faulty,  In  that 
It  deprives  this  clause  of  the  will  of  all  sig- 
nificance. It  attributes  to  the  testator  the 
atwurdity  of  providing  a  limitation  over  npon 
a  contingency  which  he  by  the  same  will 
makes  impossible.  Certainly  when  the  tes- 
tator described  the  class  of  Judgments  upon 
recovery  of  which  important  rights  were  to 
vest,  he  intended  to  describe  such  as  might 
exist,  and  might  exist,  too,  without  having 
the  effect  to  divert  any  of  the  estate  or  in- 
come to  the  Judgment  creditor,— a  result 
guarded  against  with  the  utmost  precaution. 
He  did  not  make  the  limitation  over  depend 
on  recovery  of  a  Judgment  which  might  or 
would  reach  and  divert  the  income,  but  of 
one  having  such  purpose.  The  Judgment  in 
favor  of  Goodwin  goes  as  far  In  that  direc- 
tion as  any  Judgment  can.  It,  in  form,  sub- 
jects that  income  lybich  the  will  gives  Rob- 
ert to  the  payment  of  the  Goodwin  Judg- 
ment It  evinces  the  purpose  and  exhausts 
the  ability  of  both  the  plaintiff  therein  and 
the  court  rendering  it  to  reach  that  income. 
If  it  fails,  that  result  comes  from  the  with- 
drawal of  the  Income  and  the  estate  from 
its  reach,  and  from  Robert's  reach  as  well, 
not  from  any  want  of  purpose  on  Goodwin's 
part  We  can  entertain  no  doubt  that  It  Is 
of  the  class  of  Judgments  contemplated  by 
the  testator  and  described  by  him. 

A  further  contention  that  this  particular 
Judgment,  as  matter  of  law,  cannot  be  rec- 
ognized as  having  a  purpose  to  reach  and 
divert  the  income,  rests  upon  the  premise 
that  It  cannot  effectuate  that  result  in  the 
absence  of  the  trustees  as  parties  to  it. 
That  premise,  however.  Is  unsound.  It  may 
be  conceded  that  no  decree  could  be  effect- 
ual to  control  the  conduct  of  the  trustees, 
nor  the  estate  or  Income  while  In  their 
bands,  unless  they  were  made  parties.  Such 
are  the  cases  cited  by  appellant  O'Hara 
V.  MacOonneU,  &3  U.  Sw  150,  23  L.  Ed.  840: 
McArthur  v.  Scott  113  V.  S.  340,  6  Sup.  Ct 
662,  28  I*  Ed.  1015.  But  such  Judgment  or 
decree  Is  binding  personally  on  Robert  and 
can  comxKl  him,  imder  penalty  for  contempt 
to  hand  over  the  semiannual  installments 
of  income  the  moment  he  receives  them: 
thus,  in  practical  effect  reaching  that  in- 
come, and  diverting  it  from  Robert's  support 
to  the  payment  of  Goodwin's  Judgment 
The  nonjoinder  of  the  trustees  is,  however, 
one  of  several  very  significant  evidentiary 
facts  bearing  on  the  purpose  which  Good- 
win actually  had  In  the  proceedings  pros- 
ecuted by  him.  That  omission,  when  Join- 
ed with  the  consideration  that  Robert  ap- 
parently without  necessity,  suffered  Judg- 
ment and  supplementary  creditor's  suit  on 
so  trifling  a  claim  (less  than  $200),  and  that 
those  acts  did  not  occur  till  after  his  ar- 
rangement with  the  widow  and  Mrs.  Wright 
assuring  blm  benefits  upon  the  termination 


of  the  trust  might  well  arouse  snsplcion. 
If  not  Justify  belief,  that  the  whole  proceed- 
ing was  collusive  between  lilm  and  Good- 
win, and  not  In  good  faith  for  the  purpose 
of  reaching  and  diverting  the  trust  Income 
to  Goodwin's  Judgment  That  question,  how- 
ever, is  not  open  on  this  appeal,  since  the 
purpose  of  the  proceeding  is  established  by 
a  finding  of  the  circuit  court  to  which  there 
Is  no  exception,  and  which  therefore  must 
conclude  us  as  to  the  question  of  fact  The 
views  thus  expressed  sufficiently  indicate 
the  conclusion  we  must  reach,  namely,  that 
the  contingency  was  presenteid  upon  which 
the  limitation  over  to  Mrs.  Turner  and  Mrs. 
Wright  was  to  take  effect.  That  conclusion 
supports,  in  general,  the  decision  and  Judg- 
ment of  the  court  below.  Whether  all  the 
details  of  that  Judgment  are  strictly  correct 
we  need  not  consider,  for  it  is  assailed  only 
In  its  general  scope,  and,  as  we  concur  with 
It  in  that  respect,  we  must  affirm  it 

We  see  no  reason  to  doubt  the  good  faith 
of  the  appellant  executor  and  trustee  In 
seeking  the  opinion  of  this  court  before  sur- 
rendering so  large  a  portion  of  the  estate  in- 
trusted to  him;  hence  the  statutory  costs  of 
both  parties  in  this  court  are  ordered  paid 
out  of  the  estate.    Judgment  affirmed. 


HOERNIG  ▼.  HOERNIO. 

(Supreme  Q>urt  of  WiBConsin.    Feb.  26,  1901.) 
DIVORCB  —  JOINT     PROPERTY  —  DIVISION— AL- 
LOWANCE—PLiBlADINO— TRIAL.— FINDINGS. 

1.  Where,  on  the  marriage  of  parties  in  1884, 
the  husband  was  proprietor  of  a  meat  mariiet, 
and  owned  property  worth  S8,000,  and  the 
wife  gave  her  serviceB  in  the  business,  and  in 
1894  contributed  $1,500  thereto,  the  net  value 
of  their  property  above  indebtedness  amounting 
finally  to  $17,100,  she  could  not  complain  of  a 
decree  in  divorce  driving  her  notes  of  the  value 
of  $3,000,  a  homestead  worth  $6,000,  and  $150 
per  year  for  the  support  of  an  infant  son. 

2.  Where  a  complaint  for  divorce  did  not  al- 
lege adultery,  or  attempt  to  state  a  cause  of 
action  therefor,  nor  ne|;ative  plaintiff's  conniv- 
ance, as  required  by  Or.  Ct  Rule  No.  29,  but 
did  allege  acta  from  which  an  inference  of 
adultery  would  arise,  which  acts  were  alleged, 
however,  as  acts  of  cruel  and  inhuman  treat- 
ment, it  was  not  prejudicial  error  for  the  court 
to  refuse  to  find  as  to  the  specific  acts,  but  to 
find  generally  for  cruel  and  inhuman  treatment. 

Appeal  from  circuit  court  Winnebago 
county;    George  W.  Bumell,  Judge. 

Action  by  Emile  Hoemig  against  Charles 
A.  Hoemig  for  divorce.  From  a  Judgment 
granting  divorce,  and  from  a  part  of  the 
Judgment  making  division  of  tlie  property, 
plaintiff  appeals.    Affirmed. 

This  is  an  action  of  divorce,  brought  by 
the  wife  on  the  ground  of  cruel  and  inhuman 
treatment  The  divorce  was  granted,  and 
the  property  of  the  parties  divided,  and  the 
plaintiff  appeals  from  that  part  Of  the  Judg- 
ment making  division  of  the  property  and 
fixing  the  amount  to  be  paid  the  plaintiff  for 
the  support  of  the  son  of  the  parties.  The 
facts  were  that  the  parties  were  married 
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In  ISSi.    One  son,  Carl  Hoernlg  (still  living), 
was  bom  In  1892,  as  the  Issue  of  the  mar- 
riage.    The  defendant  was  the  proprietor  of 
a  meat  market  when  the  parties  were  mar- 
ried, and  possessed  a  store  building  In  Osh- 
kosb,    worth   $8,000.    The   plaintiff   had   no 
property.    Soon  after  the  marriage,  the  plain- 
tiff began  to  work  In  the  meat  market,  keep- 
ing books,  waiting  on  customers,  and  baring 
charge  of  the  business  during  the  defend- 
ant's absence.    There  is  a  dispute  between 
the  parties  as  to  whether  the  plaintiff  did 
this   -voluntarily  or  under  compulsion,   but 
the  court  found  that  she  did  it  voluntarily. 
Her  services  were  valuable  in  the  business, 
and    it  prospered.    In  Decemt)er,  1890,  the 
defendant,  in  anger,  struck  and  choked  the 
lilaintiff,   and  she  left  the  defendant,   and 
went  l{)ome  to  her  parents;   but  in  a  few 
days,  however,  she  returned  on  defendant's 
promise  of  kindness  In  the  future,  and  con- 
tinned   to  assist  in  the  meat-market  bnsi- 
npss  as  before.    In  1893  the  defendant  went 
into   the   distilling  business  (his  wife   still 
managing  the  meat  market),  and  lost  nine  or 
ten  tliouaand  doUars  In  it    Afterwards  he 
went    Into  the   business   of   manufacturing 
caskets,  and  lost  a  thousand  dollars  In  that 
The   meat-market  business   was   successful, 
however,   and  some  property  was  accumu- 
lated.    The  plaintiff  claims,   and  the  conrt 
found,  that  in  1894  and  1895  the  plaintiff  re- 
ceived from  her  father  $1,500,  and  Invested 
it  in  the  defendant's  business.    The  plain- 
tiff also  claimed,  and  the  court  found,  that 
the  defendant  continued  to  treat  the  plain- 
tiff In  a  cruel  and  Inhuman  manner  after 
her  return  In  1890,  rendering  it  unsafe  and 
improper  for  the  plaintiff  to  live  with  him. 
She  finally  left  the  defendant  in  June,  1899, 
when  she  went  to  live  with  her  parents  at 
Fond  do  Lac,  taking  her  young  son  with  her. 
At  the  time  of  the  trial  of  the  action  the  par- 
ties owned  real  estate  in  Oshkosh,  the  title 
to  all  of  which  was  In  the  plaintUf,  as  fol- 
lows:   A  homestead,  worth  $6,000;   a  store, 
called  the  "Carr  Bros.  Store,"  worth  $9,000 
(both  of  these  parcels  were  covered  by  a 
mortgage  for  $5,500);    another  store,  called 
the  "Pelton  Store,"  worth  $8,000,  and  mort> 
gaged  for  $7,000;  three  other  parcels  of  real 
estate,  not  mortgaged,  worth,  in  the  aggre- 
gate,  f4,500.    The  parties   also   held   three 
good  notes,  called  the  "Athem  Notes,"  for 
the  face  value  of  $3,000,  which  had  also  been 
transferred  to  plaintiff.    The  value  of  all 
this  property  was  found  by  the  court  to  be 
$30,500.    At  the  same  time  the  defendant 
had,  as  the  court  found,  personal  property 
as   fidlows:    Good   accounts,    $3,000;   stock 
In  trade,  $1,200;  fixtures.  $400;   a  life  In- 
surance policy,  partially  paid,   worth  $500, 
-making  In  all  $5,100.    Thus  the  total  prop- 
erty of  the  parties,  as  found  by  the  court 
(except  household  furniture  of  little  value), 
was  $35,600,  and  the  mortgage  indebtedness 
was  $12,S00,  In  addition  to  which  the  court 
found  that  the  defendant  owed  $6,000;  mak- 


ing a  total  Indebtedness  of  $18,500,  and  leav- 
ing a  net  excess  of  property  above  indebted- 
ness of  $17,100.  The  proof  showed  that  the 
homestead  was  conveyed  to  the  plaintiff  in 
February,  1894,  and  the  balance  of  the  prop- 
erty of  which  she  had  title  was  conveyed 
to  her  in  August,  1897.  The  plaintiff  claimed 
that  this  last  conveyance  was  made  by  the 
defendant  for  the  purpose  of  delaying  and 
defrauding  certain  creditors,  but  the  court 
found  against  this  contention.  The  plaintiff 
had  put  nothing  Into  the  property  except  the 
$1,500  before  mentioned  and  her  labor,  which 
Is  conceded  to  have  been  valuable.  Uiwn 
these  facts  the  court  awarded  the  custody  of 
/he  boy  to  the  plaintiff,  and  directed  the  de- 
fendant to  pay  the  plaintiff  $150  per  year 
for  his  support  in  semiannual  payments. 
He  also  awarded  her  the  three  Athem  notes 
as  her  separate  estate,  and  directed  that  the 
defendant  assign  to  her  her  beneficiary  in- 
terest in  the  life  Insurance  policy;  also  the 
homestead,  free  of  incumbrances;  and  di- 
rected that  the  defendant  pay  off  and  re- 
move the  incumbrance  thereon  within  30 
days,  and  decreed  that  said  incumbrance  be 
a  Hen  on  all  the  remaining  property  until 
it  was  discharged  by  the  defendant.  The 
remaining  property,  real  and  personal,  was 
awarded  to  the  defendant,  and  a  convey- 
ance of  the  real  property  by  the  plaintiff 
was  directed.  It  appears  that  the  plaintiff 
had  been  receiving  rent  of  the  so-called  Pel- 
ton  and  Garr  stores,  and  the  court  ordered 
that  such  rentis  be  paid  to  her  up  to  Jan- 
uary 1,  1900,  and  after  that  date  to  the  de- 
fendant 

Glffln  &  Sutherland,  for  appellant  Free- 
man &  Freeman,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts).  In 
what  respect  the  plaintiff  was  wronged  by 
the  Judgment  in  this  case,  we  have  been 
unable  to  perceive.  The  title  to  all  of  the 
property  which  stood  In  her  name  at  the  time 
of  the  divorce  had  been  derived  by  her  from 
her  husband.  It  was,  therefore,  subject  to 
division  by  the  terms  of  the  statute.  Rev. 
St  1898,  {  2364.  It  is  difiacult  to  see  how 
the  fact  that  it  may  have  been  transferred 
in  favor  of  creditors  can  affect  this  right, 
because  it  was  still  property  "derived  from 
her  husband."  But  the  court  found  no  suffi- 
cient evidence  that  it  was  not  transferred 
in  fraud  of  creditors;  hence  the  question  Is 
not  here. 

The  court  gave  the  wife  the  Athem  notes 
—$8,000— apparently  in  repayment  of  the  $1,- 
500  which  she  put  into  the  defendant's  busi- 
ness In  1894.  The  net  amount  of  all  prop- 
erty over  and  above  indebtedness  was  $17,- 
100.  Deducting  the  amount  of  the  Athem 
notes  from  this,  leaves  $14,100.  Out  of  this 
the  court  gave  the  plaintiff  the  homestead, 
worth  $6,000,  free  of  incumbrance.  This  is 
a  larger  proportion  of  the  estate  than  was 
allowed  by  this  court  in  the  cases  of  Mc- 
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Chesney  t,  McChesney,  01  Wis.  208,  64  N. 
W.  856,  and  Roelke  v.  Roelke,  103  Wis.  2(M, 
78  N.  W.  923,  which  cases  are  quite  similar 
In  tbelr  facta  to  the  case  at  biar.  It  does  not 
seem  to  us  that  the  plaintiff  has  any  Just 
ground  of  complaint. 

It  Is  said  that  the  court  erred  In  refusing 
t<r  find  upon  the  question  of  adultery.  Ex- 
amination of  the  complaint  sbows  that  no 
cause  of  action  for  adultery  was  stated,  or 
attempted  to  be  stated.  Certain  acts  of  the 
defendant's  were  stated,  from  which,  if  true, 
a  strong  Inference  of  adultery  would  arise; 
hut  It  was  nowhere  alleged  that  adultery 
was  In  fact  committed,  nor  were  the  neces- 
sary allegations  negativing  plalntlfTs  con-^ 
nivance,  etc.,  prescribed  by  rule  29  of  the  cir- 
cuit court  rules,  contained  in  the  complaint 
The  acts  alleged  were  plainly  stated  simply 
as  acts  of  cruel  and  Inhuman  treatment. 
The  court  refused  to  find  specifically  as  to 
these  acts,  but  found  generally  that  cruel  and 
Inhuman  treatment  during  the  continuance 
of  the  marriage  was  proven.  We  find  no 
prejudicial  error  In  this.    Judgment  affirmed. 


JOHNSTON  ▼.  CHARLES  ABRESOH  00. 

(Supreme  Court  of  Wisconsin.     Feb.  1,  1901.) 

ACTION  FOR  MONEY  HAD  AND  RECEIVED— EV- 
■  IDENCE-MOTION  FOR  NEW  TRIALS-RECORD. 

1.  A  complaint  alleging  that  the  loss  by  fire 
on  defendant's  stock,  including  plaintiff's  car- 
riage, was  adjusted  and  has  been  paid  to  de- 
fendant, and  that  it  has  neelected  and  refused 
to  pay  over  the  share  to  which  plaintiff  is  en- 
titled, states  a  cause  of  action  for  money  had 
and  received,  so  that,  on  plaintiff  proving  that 
no  claim  tor  the  value  of  her  property  was 
made  to  or  adjusted  by  the  insurance  com- 
panies, her  cause  of  action  falls. 

2.  From  the  recital  in  the  record  that  a  ver- 
dict was  returned  on  a  certain  day,  and  "there- 
upon the  defendant  moved  •  •  *  (or  a  new 
trial,"  it  will  be  presumed,  in  the  absence  of 
any  shewing,  that  such  motion  followed  the 
verdict  in  the  usual  succession  of  events,  and 
was  seasonably  made. 

Appeal  from  superior  court,  Milwaukee 
county;   Owen  T.  Williams,  Judge. 

Action  by  Etbellnda  T.  Johnston  against 
the  Charles  Abresch  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Reversed. 

The  complaint  alleges:  The  corporate  char- 
acter and  business  of  defendant  That  prior 
to  April  13,  1808,  plaintiff  was  the  owner  of 
a  victoria  of  the  value  of  |1,000,  which  prior 
to  said  date  plaintiff  had  placed  in  defend- 
ant's possession  for  the  purpose  of  repairing 
and  storing  the  same.  That  prior  to  said 
date  defendant  had  effected  fire  Insurance, 
and  held  policies  covering  Its  stock  and  ve- 
hicles either  owned  or  held  by  It  "In  tmst  or 
on  commission,  or  In  storage,  or  for  repairs 
or  sale,  but  not  removed,"  which  covered  said 
victoria.  The  total  amount  of  said  Insurance 
was  $13,094.  On  said  date  fire  destroyed  de- 
fendant's stock,  and  damaged  said  victoria 
so  as  to  render  it  wholly  useless.  The  loss 
on  said  stock,  including  said  victoria,  to  the 


amount  of  $13,094,  was  duly  adjusted.  The 
total  loss  upon  defendant's  stock  was  $17,- 
220.25.  After  said  fire,  and  before  adjust- 
ment of  loss  under  said  policies,  plaintiff 
caused  notice  to  be  given  defendant  and  the 
several  Insurance  companies  that  she  claim- 
ed the  benefit  of  said  insurance  upon  said 
victoria,  and  that  she  was  entitled  to  be  paid 
for  all  damages  thereto  from  said  fire  out 
of  the  insurance  money  to  be  paid  under  said 
policies.  She  also  notified  defendant  of  the 
damage  to  her  said  property,  and  demanded 
that  defendant  Insert  in  the  proofs  of  loss 
her  claim  for  |1,000  for  loss  and  damage  to 
her  property  by  reason  of  said  fire.  That 
defendant  has  collected  the  total  amount  of 
said  Insurance,  being  the  amount  of  |13,094, 
and  defendant  has  failed  and  refused  to  pay 
plaintiff  her  proportionate  share  of  the  In- 
surance collected  on  account  of  the  damage 
to  said  victoria.  Judgment  for  $760.39  was 
demanded  as  her  proportionate  share.  The 
answer  admits  holding  policies  of  Insurance, 
but  denies  that  said  policies  covered  plain- 
tiff's victoria  or  any  other  property,  except 
the  Interest  of  defendant  for  work  done  in 
the  way  of  repairs;  admits  the  loss  by  fire, 
adjustment  of  loss,  which  did  not  cover  said 
victoria,  except  the  sum  of  $30,  which  was 
the  amount  of  repairs  done  on  the  same  by 
defendant,  and  that  defendant  had  collected 
from  the  companies  by  reason  of  said  loss 
the  sum  of  $13,091.  Upon  the  trial,  plaintiff 
Introduced  evidence  as  to  the  value  of  the 
victoria,  and  of  notice  to  defendant  and  the 
adjuster  of  the  companies  that  she  claimed 
a  right  to  the  Insurance  moneys  under  the 
policies  for  the  loss  stated.  She  also  i>roTed 
by  the  adjuster  that  the  claim  for  the  value 
of  the  victoria  was  not  Included  in  the 
proofs  of  loss.  At  the  close  of  plaintiff's 
case  a  motion  for  nonsuit  was  denied,  and 
duly  excepted  to.  Defendant  Introduced  tes- 
timony as  to  Its  Intention  only  to  secure  in- 
surance on  its  Interest  In  the  property,  which 
was  afterwards  stricken  out.  A  motion  to 
direct  a  verdict  for  defendant  was  denied. 
The  only  question  submitted  to  the  Jury  was 
as  to  the  value  of  the  victoria,  which  was 
found  to  be  $537.  A  motion  for  a  new  trial 
was  denied,  and  Judgment  was  entered  for 
plaintiff  for  $434.67,  being  for  what  is  claim- 
ed to  be  defendant's  proportionate  share  of 
the  insurance  money  paid  and  Interest.  To 
review  this  Judgment,  defendant  has  taken 
this  appeal. 

Fieblng  &  KllUlea,  for  appellant    Miller. 
Noyes  &  Uiller,  for  respondent 

BARDEEN,  J.  (after  stating  the  facts).  The 
facts  stated  In  the  complaint  show  that  this  Is 
an  action  for  money  had  and  received.  In 
Limited  Investment  Ass'n  v.  Glendale  Invest- 
ment Ass'n,  99  Wis.  54,  74  N.  W.633,  this  court 
said:  "The  rule  Is  quite  elementary  that  to 
enable  a  person  to  maintain  an  action  for  mon 
oy  had  and  received.  It  is  necessary  for  him  tc 
establish  that  the  persons  sought  to  be  charged 
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have  reeelTed  money  belonging  to  him,  or  to 
which  he  is  entitled.  That  Is  the  fundamental 
fact  upon  which  the  right  of  action  depends. 
Tnut  Co.  T.  GleMon,  77  N.  T.  400.  The  pur- 
pose of  such  an  action  Is  not  to  recover  dam- 
ages, bnt  to  make  the  party  disgorge,  and  the 
recovery  must  necessarily  be  limited  by  the 
party's  enrichment  from  tlie  alleged  trans- 
action." See,  also,  Woodword  v.  Hill,  6  Wis. 
143;  Lawton  v.  Howe,  14  Wis.  246;  Fay  t. 
Love  joy,  20  Wis.  407;  Wells  v.  Express  Co., 
49  Wis.  224,  6  N.  W.  333;  Blewett  v.  Mc- 
Rae,  88  Wis.  280,  60  N.  W.  258;  Huganlr  v. 
Cotter.  102  Wis.  323,  78  N.  W.  423.  The  cause 
of  action  stated  proceeds  upon  the  assump- 
tion that  defendant  has  received  money  for 
Insurance  upon  the  plaintiff's  victoria,  which, 
in  eqolty  and  good  conscience,  it  ought  to  pay 
over  to  her.  It  is  alleged  that  the  loss  on  de- 
fendant's stock,  including  plaintiff's  victoria, 
was  adjusted  by  the  Insurance  companies  and 
has  been  paid  to  defendant,  and  that  the  lat- 
ter has  neglected  and  refused  to  pay  over  the 
share  to  which  plaintiff  la  entlUed.  Upon  this 
basis,  when  the  plaintiff  proved  that  no  claim 
for  the  value  of  her  property  was  made  to  or 
adjusted  by  the  insurance  companies,  her 
cause  of  action  entirely  failed,  and  the  mo- 
tion for  a  nonsuit  ought  to  have  been  grant- 
ed. The  only  allegation  of  any  shortcoming 
on  the  part  of  defendant  Is  a  failure  to  pay 
over  the  money  which  it  is  claimed  It  re- 
ceived for  plaintiff's  use.  Having  affirma- 
tively shown  that  defendant  had  not  receiv- 
ed any  sach  money,  the  defendant  was  abso- 
lutely entitled  to  a  ruling  that  plaintiff's  right 
to  recover  upon  the  allegations  of  her  com- 
plaint did  not  exist 

This  renders  It  unnecessary  to  consider  of 
discuss  other  questions  raised  in  the  briefs  of 
counsel,  save  the  one  relating  to  the  motion 
for  a  new  trial.  The  record  shows  that  the 
Jnry  returned  a  verdict  on  February  6,  1900, 
and  then  says,  "Thereupon  the  defendant 
moved  the  court  for  a  new  trial,  which  was 
denied."  It  Is  urged  that  because  it  does 
not  affirmatively  appear  upon  what  grounds 
the  motion  was  based,  or  that  It  was  made 
at  the  same  time  at  which  the  action  was 
tried,  no  queslion  Is  presented  to  this  court 
as  to  any  error  sought  to  be  raised  thereby. 
We  need  not  repeat  what  was  said  In  Wll- 
llains  V.  WiUiams.  102  Wis.  246,  78  N.  W. 
419,  regarding  the  practice  In  such  cases. 
The  recitation  In  the  record  of  the  rendition 
of  verdict,  and  that  "thereupon  the  defend' 
ant  moved  for  a  new  trial,"  reasonably  con- 
strued, means  that  such  motion  followed  the 
verdict  in  the  usual  succession  of  events,  and 
was  seasonably  made.  Ini  absence  of  any 
showing,  we  cannot  assume  that  it  was  at  a 
subsequent  term.  On  the  contrary,  we  are 
bound  to  presume  that  It  was  at  the  same 
time  at  which  the  action  was  tried.  I<rror, 
to  be  available,  must  affirmatively  appear. 
The  Judgment  of  the  superior  court  of  Mil- 
waukee county  is  reversed,  and  the  cause  Is 
remanded  for  a  new  trial. 


STATE  ex  rel.  JOINT  SGHOOL  DIST.  NO.  8 
V.  JOINT  SCHOOL  DIST.  NO.  1  et  al. 

(Supreme  Court  of  Wisconsin.    Feb.  26^  1901.) 

SCHOOL  DISTRICTS— NBW  DISTRICT— DISTRICT 
PROPBRTY— APPOINTMENT— MANDAMUS. 
From  a  joint  school  district  in  A.  and  L., 
territoiT  was  taken  in  A.  and  joined  to  territo- 
ry in  S.  to  form  a  new  district.  Acting  un- 
der Bev.  St.  189S,  §  420,  providing  that  when 
a  new  school  district  is  formed  in  part  from 
another  district  the  town  board  shall  deter- 
mine the  proportion  of  the  value  of  the  prop- 
erty of  the  old  district  justly  due  to  the  new 
district,  the  supervisors  of  A.  and  S.  met  and 
determined  such  amount.  The  supervisors  of 
li.  took  no  part  in  the  award.  Held,  that  the 
award  was  void,  and  the  clerk  of  the  old  dis- 
trict could  not  be  required  to  certify  the 
amount  to  be  raised  by  taxation  to  pay  such 
amount,  since  the  only  persons  who  had  any 
right  to  participate  in  such  award  were  the 
supervisors  of  A.  and  L.,  the  supervisors  of  S. 
having  no  interest  therein. 

Appeal  from  circuit  court.  Portage  county; 
Charles  M.  Webb,  .Judge. 

Application  by  the  state,  on  the  relation 
of  Joint  school  district  No.  8  of  the  towns 
of  Amherst  and  Scandinavia,  for  mandamus 
against  Joint  school  district  No.  1  of  the  towns 
of  Amherst  and  Lanark  and  another.  From 
a  Judgment  tor  respondents,  relator  appeals. 
Affirmed. 

Mandamus  proceedings  to  compel  the  clerk 
of  Joint  school  district  No.  1  of  the  towns  of 
Amherst  and  Lanark  to  certify  to  the  town 
clerks  of  such  towns  the  proper  proportions 
of  $60.75  to  be  raised  by  taxation  of  prop- 
erty in  said  Joint  school  district  No.  1  of 
said  towns,  which  sum.  It  was  alleged,  had 
theretofore  been  lawfully  awarded  to  Joint 
school  district  No.  8  of  the  towns  of  Am- 
herst and  Scandinavia  to  be  paid  by  said 
Joint  school  district  No.  1,  because  of  the 
creation  of  the  former  district  in  part  from 
territory  of  the  latter  located  In  said  town 
of  Amherst,  Issue  was  Joined  as  to  whether 
Joint  school  district  No.  8  was  legally  cre- 
ated, and  as  to  whether  $60.75  was  at  the 
time  of  such  creation  lawfully  apportioned 
to  defendant  to  pay  to  said  district  No.  8. 

It  appears  by  the  proofs  that  on  June  16, 
1898,  the  supervisors  of  the  towns  of  Am- 
herst, Scandinavia  and  Lanark  assembled  to 
consider  a  proposition  to  establish  a  new 
Joint  school  district  to  be  known  as  "Joint 
School  District  No.  8  of  the  towns  of  Am- 
herst and  Scandinavia."  A  Joint  school  dis- 
trict had  existed,  known  as  "Joint  School 
District  No.  1,"  comprising  territory  In  the 
towns  of  Amherst  and  Lanark,  and  it  was 
proposed  to  change  that  by  taking  territory 
therefrom  In  the  town  of  Amherst  for  the 
new  district  That  was  the  reason  why  the 
supervisors  of  the  town  of  Lanark  took  no 
part  In  the  proceedings.  The  school  bouse  of 
sold  Joint  school  district  No.  1  was  located 
In  that  part  ot  such  district  within  the 
boundaries  of  the  town  of  Lanark.  The 
proposition  to  form  the  new  district  was  de- 
cided favorably  thereto  and  the  supervisors 
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met  on  the  next  day  to  determine  the  value 
of  the  property  belonging  to  district  No.  1 
and  the  part  thereof  which  such  district 
should  pay  to  the  new  district,  pursuant  to 
section  420,  Rev.  St  1898,  on  account  of  the 
territory  taken  for  the  latter  from  the  for- 
mer. Before  a  conclusion  was  reached  the 
meeting  adjourned  to  September  24,  1897. 
On  that  day  the  supervisors  of  the  towns  of 
Amherst  and  Scandinavia  determined  that 
the  amount  of  money  which  the  old  district 
should  pay  to  the  new  district  was  960.75, 
but  the  supervisors  of  the  town  of  Lanark 
refused  to  consent  thereto  or  to  certify  such 
determination  to  the  old*  district.  Upon  the 
decision  being  reached  as  aforesaid  by  the 
supervisors  of  the  towns  of  Amherst  and 
Scandinavia,  they  caused  a  notice  to  be  made 
out,  addressed  to  the  clerk  of  said  district 
No:  1,  to  the  effect  that  a  new  district  had 
been  established  In  part  from  territory  tak- 
en from  said  district  No.  1,  and  that  the  lat- 
ter was  Indebted  to  the  former  to  the  amount 
of  $00.75,  as  its  share  of  the  school  district 
property,  retained  by  the  old  district,  and 
that  said  sum  should  be  raised  by  a  tax  upon 
the  property  of  said  district  for  the  benefit 
of  the  new  district  The  supervisors  of  the 
town  of  Lanark  refused  to  sign  said  notice 
because  the  sum  of  $G0.75  was  excessive,  but 
they  offered  to  pay  the  sum  of  $24.50.  The 
notice  was  delivered  to  the  clerk  of  the  old 
district,  but  he  refused  to  certify  to  the 
clerks  of  the  towns  of  Lanark  and  Amherst 
their  respective  shares  to  be  raised  by  taxa- 
tion upon  the  property  in  their  respective 
towns,  comprising  Joint  school  district  No.  1. 
On  such  facts  the  court  decided  that  the 
order  to  the  clerk  of  Joint  school  district  No. 
1  was  void  and  that  defendant  was  entitled 
to  have  the  alternative  writ  of  mandamus 
quashed  and  to  have  Judgment  for  costs. 
The  cause  was  so  dispensed  of.  Judgment  be- 
Ins  rendered  In  favor  of  defendant 

date,  Lamoreux  &  Park,  for  appellant  K 
L.  &  E2.  EL  Browne,  for  respondents. 

MARSHALL,  J,  (after  stating  the  facts).  It 
seems  cl3ar  that  the  only  persons  who  had  any 
right  to  participate  in  determining  the  amount 
of  money  school  district  No.  1  of  the  towns  of 
Amherst  and  Lanark  should  pay  to  the  new 
joint  school  district  by  reason  of  retaining  the 
school  house  and  other  school-district  prop- 
erty, were  the  supervisors  of  those  two 
towns.  The  matter  did  not  concern  the  town 
of  Scandinavia  at  all.  It  had  no  Interest  In 
the  property  of  the  old  district  Whatever 
was  to  come  from  such  district  was  to  be  in 
money  and  be  credited  by  It  to  that  part 
thereof  located  in  the  town  of  Amherst 
which  was  taken  from  the  old  district,  and 
was  to  be  raised,  in  part,  by  taxation  of  that 
part  of  the  old  district  remaining  in  the 
town  of  Amherst  Clearly,  the  town  of  Scan- 
dinavia, under  section  420,  Rev.  St  1898, 
was  a  stranger  to  the  proceedings  to  deter- 


mine the  amount  to  be  paid  by  tlie  old  dis- 
trict as  much  as  if  it  were  not  concerned 
in  such  district  at  all.  The  supervisors  of 
Amherst  and  Lanark,  under  such  section. 
constituted  the  board  upon  which  was  im- 
posed the  duty  of  valuing  the  property  of 
school  district  No.  1,  and  the  amount  Justly 
due  from  it  to  the  new  creation.  The  de- 
termination of  that  question  by  the  super- 
visors of  the  towns  of  Amherst  and  Scandi- 
navia was  a  nullity,  and  therefore  it  did  not 
furnish  a  legitimate  basis  for  the  clerk  of 
the  old  district  to  certi^  to  the  town  clerks 
of  Amherst  and  Lanark  the  amount  to  be 
raised  by  taxation  upon  the  property  of  their 
respective  towns  composing  the  old  district, 
for  the  benefit  of  the  new  one.  It  follows 
that  there  was  no  failure  on  the  i>art  of  such 
clerk  to  perform  an  official  duty,  rendering 
him  liable  in  mandamus  proceedings.  State 
T.  Bice,  36  Wis.  178. 
The  Judgment  is  afiirmed. 


PRAHL  V.  TOWN  OP  WAUPACA. 
(Supreme  Court  of  Wisconsin.    Feb.  26,  1901.) 

TOWNS— DEFECTIVB      HIOHWATS— EVIDENCE— 

—SUFFICIENCY— CONDITION  AFTER 

REPAIRS— KEJECTION. 

1.  Plaintiff  was  injured  by  being  thrown 
from,  her  buggy,  which  ran  off  a  culvert  18 
inches  high,  with  abrnpt.  embankments,  when 
her  horse  shied  at  some  drain  pipes  which  had 
been  left  near  the  road  by  the  town  authori- 
ties. The  road  was  very  narrow  and  smooth, 
and  the  culvert  was  11  feet  wide  and  hnd  no 
iruard  rail.  The  asaal  traveled  track  was  about 
Ui  feet  from  the  south  end  of  the  culvert. 
Held  to  sustain  a  finding  that  the  road  was 
unsafe  for  public  travel. 

2.  In  an  action  for  an  injury  received  on  a 
defective  highway,  evidence  as  to  the  meas- 
urements of  the  highway,  made  a  year  after 
the  accident  was  properly  rejected,  where 
changes  had  been  made  in  the  same  after  the 
accident 

Appeal  from  circuit  court,  Waupaca  coun- 
ty;  Charles  M.  Webb,  Judge. 

Action  by  Ida  Prahl  against  the  town  of 
Waupaca.  From  a  Judgment  in  favor  of 
the  plaintiff,  the  defendant  appeals.  Af- 
firmed. 

The  purpose  of  this  action  is  to  recover 
damages  for  injuries  sustained  by  the  plain- 
tiff upon  an  alleged  defective  highway  in 
the  defendant  town.  The  accident  is  alleg- 
ed to  have  occurred  by  reason  of  plaintiff's 
horse  becoming  momentarily  frightened  at 
some  drain  pipes  left  in  the  highway  near 
the  traveled  track.  The  Jury,  by  a  special 
verdict,  found  that  the  accident  occurred  at 
a  culvert  on  a  turnpike  11  feet  wide  and  IS 
inches  high,  with  abrupt  sides.  They  also 
found  that  the  drain  pipes  were  located  on 
the  north  side  of  the  road,  a  rod  or  there- 
abouts east  of  the  culvert  The  plaintiff's 
h<Hrse  became  frightened  at  the  pipes,  and 
while  momentarily  beyond  control  ran  the 
buggy  off  the  culvert  and  caused  the  acci- 
dent   By  the  tenth  and  eleventh  questions 
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and  answera,  the  Jury  found  that  the  high- 
way at  the  place  of  the  accident  was  In  a 
defective  and  unsafe  condition  for  public 
travel,  which  was  the  proximate  cause  of 
plaintUTs  injuries.  Other  facts  not  mate- 
rial to  the  questions  raised  were  found. 
Damages  were  fixed  at  $400.  PlalntllF  mov- 
ed for  Judgment,  and  defendant  to  set  aside 
the  answer  to  question  2,  regarding  the 
width  of  the  turnpike,  changing  it  from  11 
to  12  feet,  and  also  asked  the  court  to  dis- 
regard answers  to  questions  10  and  11,  and 
for  Judgment  for  defendant  Plaintiff's  mo- 
tion for  Judgment  was  granted,  end  defend- 
ant appeals.  The  questions  raised  for  con- 
sideration are  that  the  court  rejected  proper 
evidence  offered  by  defendant;  that  the 
court  erred  In  not  setting  aside  the  answer 
to  the  second  question;  and  that  a  verdict 
should  have  been  directed  for  defendant  on 
the  ground  that  the  evidence  did  not  show 
the  highway  was  defective. 

Gonnell,  Hart,  Gate,  Sanborn,  Lamoreux  & 
Park,  for  appellant  F.  J.  Feeney  (James  H. 
Feeney,  of  counsel),  for  appellee. 

BARDEEN,  J.  (after  stating  the  facts).  The 
main  questicm  Iltl{;ated  In  the  trial  court  and 
the  one  urged  with  greatest  vigor  on  this  ap- 
peal, is  that  the  highway  was  not  shown  to  be 
In  such  a  state  of  insufficiency  or  want  of  re- 
'  pair  as  to  render  defendant  liable  for  plain- 
tiff's aoddent  The  facts  regarding  the  exact 
condition  of  the  highway  were  in  sharp  dis- 
pute. The  accident  occurred  at  a  culvert  In  a 
narrow  turnpike.  In  a  depression  between  two 
bills.  Tte  testimony  regarding  the  width  of 
the  culvert  and  the  height  of  the  turnpike 
waa  conflicting.  The  Jury  found  the  culvert 
was  11  feet  wide,  and  the  turnpike  was  18 
Inches  high,  and  with  abrupt  banks.  There 
is  evidence  to  support  these  conclusions,  and 
they  must  stand  as  verities  In-  the  case. 
The  plaintiff  was  traveling  west  Just  be- 
fore reaching  the  culvert  the  horse  shied  at 
some  drain  pipes  left  In  the  highway  by  the 
town  authorities  on  the  north  side  of  the 
tnroplke,  and  the  buggy  ran  off  the  south 
end  of  the  culvert,  and  plaintiff  was  thrown 
out  and  injured.  The  place  was  without 
gnard.  The  face  of  the  turnpike  was 
smooth.  The  usual  traveled  track  was 
about  m  feet  from  the  south  end  of  the  cul- 
vert The  Jury  found,  under  proper  instruc- 
tions, that  the  road  was  insufficient  and  un- 
safe for  public  travel.  That  question  is  al- 
ways one  for  the  Jury,  unless  the  conditions 
and  circumstances  are  so  clear  and  convin- 
cing as  to  leave  no  room  for  reasonable  con- 
troversy. If,  in  the  exercise  of  reason  and 
with  Impartial  Judgment,  a  Jury  has  found 
the  highway  to  be  Insufficient,  their  finding 
most  stand,  unless  we  can  say  that  the  evi- 
dence, and  the  legitimate  inferences  there- 
frMn,  are  so  clear  and  decisive  that  no  rea- 
sonable or  unbiased  man  would  have  reach- 
ed that  conclusion.    The  mie  is  akin  to  that 


applied  in  cases  of  contributory  negligence, 
of  which  there  are  many  in  the  books.  See 
PoweU  V.  Steel  O.,  96  Wis.  36,  73  N.  W.  673. 
When  the  condition  shown  is  such  that  dif- 
ferent minds  may  reasonably  draw  different 
Inferences  and  arrive  at  different  conclusions, 
the  Jury,  and  not  the  court  must  make  the 
ultimate  determination.  It  must  be  confess- 
ed that  this  case  is  very  close  to  the  border 
line.  At  the  same  time,  we  are  not  convin- 
ced that  we  ought  to  say  that  the  highway 
was  reasonably  safe,  as  a  matter  of  law. 
When  we  come  to  consider  the  width  and 
height  of  the  turnpike,  and  the  surrounding 
conditions  referred  to,  there  is,  at  least, 
some  room  to  say  that  It  was  not  reasonably 
adequate  or  sufficient  for  public  travel. 
The  Jury  and  the  trial  court  have  said  so, 
and  the  inferences  against  it  are  not  so 
clear  and  strong  that  we  feel  Justified  in 
overturning  that  conclusion.  Gorr  v.  Mlt- 
tlestaedt  96  Wis.  296,  71  N.  W.  656.  See 
Chappell  V.  Town  of  Oregon,  36  Wis.  145; 
Hein  V.  Village  of  Falrchlld,  87  Wis.  258,  68 
N.  W.  418. 

The  defendant  sought  to  Introduce  testi- 
mony of  measurements  made  by  a  witness  a 
year  or  more  after  the  accident.  The  evi- 
dence is  undisputed  that  changes  in  the  turn- 
pike had  been  made  after  the  accident,  and 
before  the  measurements  were  made,  to  such 
an  extent  as  to  leave  no  reasonable  basis 
therefor.  The  rejection  of  such  evidence 
was  fully  Justified.  The  Judgment  Is  af- 
firmed. 


FRYE  V.  VILLAGE  OF  HIGHLAND. 

(Supreme  C!ourt  of  Wisconsin.    Feb.  26,  1901.) 

ADVEaaB   POSSESSION— EVIDEiNCEi—PBRMIS- 
8IVB  USE— PUBLIC  WAY. 

1.  Where  the  owner  of  land  used  a  way 
across  a  part  of  the  same  as  a  necesBary  part 
of  hotel  property  condacted  by  her,  and,  after 
the  discontinuance  of  her  hotel,  for  the  purpose 
of  reaching  her  bam,  and  while  the  way  was  so 
used,  plaintifF,  who  occupied  adjoining  land, 
commenced  to  use  the  way  for  a  passage  to 
and  from  the  street  and  her  back  door,  the  use 
by  plaintiff  appearing  to  have  been  permissive 
at  its  inception,  and  there  being  no  evidence 
that  it  changed  to  a  hostile  character,  it  could 
not  give  her  a  right  to  the  way  by  adverse 
possession. 

2.  Where  it  was  claimed  that  a  way  private 
in  its  inception  had  become  a  public  way  by 
user,  the  fact  that  persons  other  than  those 
who  had  nsed  it  by  invitation  were  permitted 
to  do  so,  did  not  militate  against  its  private 
character.  It  not  being  clear  evidence  of  a 
change  to  a  public  thoroughfare  and  aninter- 
mpted  use  as  such,  so  as  to  give  it  the  char- 
acter of  a  highway  by  user. 

Appeal  from  circuit  court,  Iowa  county; 
George  Clementson,  Jndge. 

Action  by  Eliza  Frye  against  the  village  of 
Highland.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

Action  for  relief  for  obstructing  an  old 
traveled  way  which  plaintiff  claimed  the 
right  to  use.    The  action  was  In  equity  for 
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a  mandatory  Injuactlon  requiring  the  removal 
of  the  alleged  obstructlonB.  Two  grounds 
were  alleged  as  the  foundation  of  plaintiff's 
claim:  First,  that  she  was  the  owner  of 
the  right  of  way  by  adverse  use  for  more 
than  20  years;  second,  that  It  was  a  public 
way  In  which  she  had  a  special  interest 

Plaintiff's  husband  purchased  the  north  22 
feet  of  lot  9  of  the  Tillage  of  Highland,  Iowa 
county.  Wis.,  about  the  yeair  ISTd.  Such 
property  was  bounded  on  the  west  by  Main 
street,  on  the  south  by  the  remainder  of  lot 
9,  on  the  north  by  lot  8,  and  on  the  east  by 
lot  73.  Plaintiff  and  her  husband  resided  on 
tlie  property  from  about  the  day  of  such  pur- 
chase till  he  died,  and  thereafter  she  con- 
tinued to  so  reside  up  to  the  time  of  the  com- 
mencement of  the  action.  She  became  the 
owner  of  the  property  under  her  deceased 
huslMind.  When  such  residence  commenced, 
for  a  long  time  prior  thereto,  and  some  time 
thereafter  there  was  a  traveled  way  from 
Main  street  along  the  south  part  of  lot  8 
to  the  vicinity  of  the  southeast  comer  there- 
of, thence  southeasterly  across  the  north- 
east part  of  lot  9  to  lot  73,  thence  south 
along  the  west  side  of  lot  73  to  Spring  street 
From  1872  to  about  1880  there  was  a  hotel 
on  the  south  two-thirds  of  lot  9,  and  a  bam 
used  in  connection  therewith  on  tbe  south- 
west comer  of  lot  72,  which  corner  was  iden- 
tical with  the  northeast  corner  of  plaintiff's 
property,  with  the  southeast  comei'  of  said 
lot  8,  and  the  northwest  corner  of  lot  73. 
The  barn  was  reached  from  Spring  street  by 
the  traveled  way  along  the  west  side  of  lot 
73,  and  from  Main  street  by  the  traveled 
way  along  tbe  south  side  of  lot  8.  As  be- 
fore indicated,  the  two  traveled  ways  con- 
nected with  each  other  by  passing  over  the 
northeast  part  of  lot  9,  being  of  that  portion 
thereof  owned  by  plaintiff's  husband  and 
now  owned  by  her.  The  hotel  property  was 
purchased  in  1875  by  a  Mrs.  Patriclc,  to- 
gether with  the  south  24  feet  oJ  lot  8  and  the 
west  rod  of  lot  73,  covering  the  two  traveled 
ways  mentioned.  Thereafter,  as  long  a£ 
such  hotel  property  was  used  as  such,  tbe 
two  strips  of  land  were  devoted  by  the  owner 
to  the  use  of  the  patrons  thereof,  but  she 
allowed  all  persons  to  use  the  same  who  de- 
sired to  do  so  in  going  to  and  from  points 
reached  thereby,  and  also  allowed  tbe  plain- 
tiff, and  her  predecessor  in  title,  to  use  the 
same  as  they  desired  in  connection  with  the 
north  one-third  of  lot  9.  The  hotel  barn  was 
used  for  some  time  after  1880,  and  the  two 
ways  were  also  used  in  connection  therewith. 
The  way  on  lot  8  was  the  means  by  which 
access  to  and  egress  from  the  back  part  of 
the  north  one-third  of  lot  9,  and  access  to 
the  back  part  and  north  door  of  plaintiff's 
house,  were  obtained.  It  was  used  continu- 
ously for  all  the  purposes  of  travel  Incident 
to  the  ownership  of  said  north  one-third  of 
lot  9,  from  the  time  plaintiff's  husband  pur- 
chased the  same  till  it  was  obstructed  by  the 
defendant,  covering  a  period  of  more  than  20 


years.  During  the  entire  period  It  was  also 
used  for  travel  by  all  persons  who  desired 
to  do  so,  plEilntiff  and  her  predecessor  In  title 
not  claiming  any  better  right  to  use  the  way 
than  any  other  person.  About  10  years  be- 
fore the  act  complained  of  occurred,  plaintiff 
fenced  the  back  part  of  her  lot,  thereby  shut- 
ting off  the  connection  between  the  two  ways. 
About  that  time  the  owner  of  lot  8,  Mrs. 
Patrick,  commenced  to  construct  a  fence  to 
shut  off  the  common  use  of  the  traveled  way 
on  lot  8,  no  complaint  t>elng  made  by  plaintiff 
in  regard  thereto.  Before  completing  her  pur- 
pose, Mrs.  Patrick  abandoned  it,  leaving  tbe 
way  open  to  use  as  theretofore.  Some  four 
years  prior  to  the  act  complained  of,  plaintiff 
sold  the  back  part  of  her  lot  for  the  purposes 
of  a  creamery.  A  creamery  was  thereafter 
consti-ucted  and  operated  thereon,  and  in 
reaching  It  from  Main  street  those  desiring 
to  do  so  passed  over  lot  8,  using  the  old 
traveled  way.  When  plaintiff  moved  onto 
the  lot  there  were  some  loose  boards  laid 
along  the  south  boundary  line  of  lot  8  for 
use  in  passing  from  the  north  door  of  her 
house  to  Main  street  The  boards  were  in 
time  taken  up  and  a  sidewalk  constructed 
In  their  place.  The  owuet  of  lot  8,  as  Indicat- 
ed, used  the  way  thereon  In  connection  with 
her  hotel  property  so  long  as  It  was  operated 
as  such,  and  thereafter,  for  some  years, 
reaching  to  a  time  subsequent  to  1880,  and 
permitted  all  other  persons,  including  plain- 
tiff, to  do  so  without  objection.  Defendant 
placed  the  village  engine  bouse  so  as  to  ot>- 
Btruct  said  way,  having  obtained  legal  title 
to  the  land  for  village  purposes.  When  the 
work  of  so  locating  the  engine  house  was  in 
progress  plaintiff  made  no  claim  that  It  was 
an  infringement  upon  her  rights.  She  made 
some  requests  for  favors  in  regard  to  the 
precise  location  of  the  building,  anc  that  was 
all.  No  proof  was  offered  as  to  the  width 
of  the  traveled  way  as  actually  used.  The 
indications  from  the  evidence  were  that  such 
vse  was  sufficient  to  permit  persons  to  pass 
with  teams,  hauling  loads  of  hay  or  wood. 
Plaintiff  testiflec;  In  part  as  follows:  "I  never 
claimed  any  right  to  that  alley,  when  we 
went  to  live  there.  Did  not  know  we  had 
any  right  there.  We  simply  used  it.  We 
claimed  no  right  except  to  use  it.  I  always 
thought  it  was  a  street  tor  everybody.  I 
made  no  claim  to  it  then,  except  I  thought 
it  was  a  street  I  pileo  wood  in  the  alley 
because  it  was  convenient  I  never  acquired 
any  right  to  pile  wood  in  the  alley,  except 
because  It  was  public.  People,  generally, 
used  the  alley." 

The  court  found  that  plaintiff  waa  the 
owner  of  an  open,  unobstructed  easement  or 
right  of  wa;-  22  feet  wide  on  the  south  side 
of  lot  8,  extending  from  Main  street  more 
than  100  feet  east,  to  anc  beyond  where  the 
engine  house  of  the  defendant  was  located, 
the  south  side  of  the  right  of  way  being  north 
of  plaintiff's  premises  on  lot  9;  that  the  said 
right  of  way  was  obstructed  by  defendant 


wis.) 


FBTB  V.  VILLAGE  OP  HIGHLAHD. 


tm  claimed  by  plaintiff,  and  that  upon  demand 
by  plaintiff  for  ttae  removal  of  Bach  obatruc- 
tlon  the  defendant  refused  to  comply  there- 
with; that  plaintiff  was  entitled  to  the  re- 
lief demanded  In  the  complaint  Judgment 
vas  rendered  accordingly.  Elzceptlona  were 
duly  filed  snfflclent  to  raise  the  qnestlona  dla- 
cossed  In  the  opinion. 

Spensley  ft  McUhon  and  Arthur  J.  Egan, 
for  appellant    J.  P.  Smelker,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
We  fall  to  discover  In  the  record  any  support 
for  the  findings  of  fact;  so  called.  They  are 
•o  clearly  wrong  that  It  seems  they  must  have 
been  Influenced  by  erroneous  notions  of  prln- 
dplea  of  law  applicable  to  the  evidence.  Re- 
spondent has  the  legal  right  to  the  use  of  an 
alley  22  feet  wide  on  lot  8,  bounded  by  the 
■outh  side  of  said  lot  and  reaching  back  more 
than  100  feet,  acquired  by  adverse  possession 
thereof  for  more  than  20  years,  according  to 
the  decision  appealed  from.  Yet  there  is  no 
evidence  of  any  essential  element  of  such  pos- 
session. The  true  owner  was  never  disseised, 
as  It  appears,  for  an  Instant  by  plaintiff  or 
any  penon  In  whose  right  she  claims.  Such 
owner  used  the  alley  for  a  time  as  a  neces- 
sary part  of  an  entire  hotel  proiterty,  it  being 
the  only  way  possessed  by  her  for  reaching 
tlie  hotel  bam  from  Main  street  or  going  di- 
rect to  such  street  from  the  bam.  After  the 
discontinuance  of  the  hotel  she  continued  to 
nae  the  alley  as  a  private  way  to  the  bam 
till  well  Into  the  alleged  20  years  of  adverse 
poaaesslon.  Those  who  patronized  the  bam 
most  be  presomed  to  have  used  the  alley,  pro- 
vided by  the  owner  for  reaching  It  as.  her 
property,  by  her  Invitation;  and  those  who 
used  It  who  were  not  her  patrons  must  imder 
the  circumstances,  be  presumed  to  have  done 
■o  by  her  Indulgence,  there  being  no  evidence 
to  the  contrary.  The  latter  class  of  persons 
Includes  respondent  and  those  under  whom 
Bbe  claims.  Their  nse  commenced  when  the 
alley  was  clearly  a  private  way  for  reaching 
the  hotel  bam.  That  circumstance  Indicates 
that  the  nse  was  permissive,  and  there  Is  no 
evidence  that  It  changed  to  a  hostile  character 
at  any  time.  The  rule  Is  elementary  that 
permissive  nse,  however  long  continued,  will 
not  ripen  Into  title  by  adverse  possession. 
Pettigrew  v.  Village  of  Evansvllle,  25  Wis. 
227;  Fryer  v.  Wame,  29  Wis.  511;  Wilklns  v. 
Nlcolal,  99  Wis.  178,  74  N.  W.  103. 

Respondent's  counsel  seems  to  think  the  case 
is  mled  by  Carmody  v.  Mulrooney,  87  Wis. 
552,  58  N.  W.  1109,  and  Wllkins  v.  Nlcolal, 
supra.  In  our  view  those  cases  condemn  the 
judgment  appealed  from  at  all  points.  They 
rest  on  the  doctrine  that  an  unexplained,  con- 
tinned  use  of  land  for  20  years  raises  a  pre- 
sumption that  It  was  characterized  during  the 
whole  period  by  all  the  essentials  of  adverse 
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possession,  and  prima  facie  establiohea  it,  but 
that  snch  presumption  may  be  overcome  by 
evidence  that  the  occupation  was  under  some 
license.  Indulgence  or  special  contract  Incon- 
sistent with  the  dalm  of  right  by  the  occupant 
Here,  there  was  no  unexplained  use  for  20 
yean,  or  for  any  other  period.  The  occnpancy 
at  the  commencement  was  neither  exclusive 
nor  hostile.  It  is  perfectly  explained  by  the 
proof  that  the  way  was  established  for  the 
convenience  of  the  owner  of  the  fee  as  the 
means  of  reaching  the  hotel  bam,  and  that 
those  not  using  It  by  invitation,  as  before  In- 
dicated, did  so  by  mere  Indulgence. 

One  of  the  f  oimdatlon  principles  of  adverse 
occupancy  Is  that  It  must  be  of  such  a  charac- 
ter as  to  challenge  the  right  of  the  true  owner 
to  disturb  It  and  to  make  that  challenge  snfh- 
ciently  significant  that  such  owner  will  not  be 
liable,  without  negligence,  to  fall  to  discover 
Its  existence.  That  is  necessary  In  order  to 
satisfy  the  requisites  of  disseisin.  An  occu- 
pancy that  commences  by  permission  of  the 
true  owner  cannot  operate  as  a  disseisin  of 
him  till  his  right  is  denied  and  the  denial  made 
sufficiently  obvious  to  reasonably  call  upon 
him  to  act  If  he  does  not  intend  to  submit  to 
the  changed  attitude  of  the  occupant. 

The  statute  of  limitations  by  means  of  which 
the  title  to  property  may  be  taken  from  one 
person  and  bestowed  upon  another,  Is  ground- 
ed on  laches.  So  occupancy,  disseising  the 
true  owner,  does  not  exist  until  it  Is  visibly 
In  defiance  of  the  trae  owner's  rights.  Lamp- 
man  V.  Van  Alstyne,  94  Wis.  417,  69  N.  W. 
171.  It  does  not  operate  to  deprive  the  true 
owner  of  his  title  unless  it  continues  unlnter- 
rapted  la  the  same  right  for  the  full  statutory 
period.  There  being  no  indication  of  hostile 
use  In  this  case,  it  seems  useless  to  continue 
the  discussion^ 

The  trial  court  does  not  appear  to  have  con- 
sidered the  claim  that  the  alley  was  a  public 
way,  and  became  so  by  dedication  or  contin- 
ued adverse  use.  The  evidence  on  that  branch 
of  the  case  would  not  sustain  a  decision  In  re- 
spondent's favor.  It  does  not  show  any  In- 
tention to  surrender  the  premises  to  the  public 
for  a  thoroughfare,  and  without  that  there  can 
be  no  highway  by  dedication.  Tupper  v.  Hu- 
son,  46  Wis.  646,  1  N.  W.  332.  The  way  in 
its  inception,  as  before  Indicated,  was  private. 
The  fact  that  persons  other  than  those  who 
used  it  by  invitation  were  permitted  to  do  so 
does  not  militate  against  its  private  charac- 
ter. Being  private  at  the  start  It  would  re- 
quire unmistakable  evidence  of  a  change  to  a 
public  thoroughfare,  and  unintermpted  use  as 
such  for  the  statutory  period,  to  give  it  the 
character  of  a  highway  by  user.  Nothing  of 
that  kind  appears. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded with  directions  to  dismiss  the  com- 
plaint and  render  judgment  for  defendant  for 
costs. 
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(Supreme  Ooart  of  Wisconsin.    Feb.  IB,  1901..) 

CONTRACTS  —  BRXAOH  —  aUIACOiS  —  BXPBST 

TESTIMONY— aviDBNCE— TEIAL.-OBJ  EO- 
TIOKS—RULINQB— REASONS. 

1.  Where,  in  a  contract  by  which  defend- 
ant was  permitted  to  Temove  earth  from  a  strip 
of  plaintiff's  land,  it  agreed  that  tbe  sorfaoe 
should  be  left  in  a  reasonably  smooth  ooodi- 
tion,  and  the  surface  was  not  left  in  such 
condition,  the  court  should  not  rule  that,  as  a 
matter  of  law,  plaintiff  was  not  damaged  by 
■licfa  breach  of  the  c<Mitract. 

2.  Plaintiff's  questions  to  hja  expert  wit- 
ness, as  to  what  was  necessary  to  be  done  to 
place  the  surface  of  land  in  the  reasonably 
smooth  condition  required  by  defendant's  coa- 
tract,  were  objected  to  as  incompetent,  irrele- 
vant, and  immaterial,  and,  on  being  requested 
by  plaintiff's  counsel  to  state  more  specifically 
the  grounds  of  his  objection,  defendant's  coun- 
sel said  he  "thoo^t  the  objection  as  stated 
was  sufficient  to  protect  the  rights  of  defend- 
ant," and  the  objections  were  sustained. 
Beta,  that  defendant's  counsel  should  have 
been  reanlred  to  make  mer^  specific  objee- 
tiona,  if  ne  had  any,  or  at  least  to  have  been 
required  to  state  the  theory  on  which  he  re- 
garded such  questions  objectionable;  since  tbe 
object  of  making  objections  is  not  solely  to  en- 
able the  objecting  party  to  Insist  on  error  in 
the  appellate  eonrt,  bat  also  to  enable  counsel 
putting  the  questions  to  avoid  error,  and  more 
efFectnally  to  prove  his  case  or  defense. 

8.  PlaintitTa  questions  to  Ua  expert  witness, 
as  to  what  was  aeeeesair  to  be  done  to  place 
the  surface  of  land  in  the  reasonably  smooth 
condition  required  by  defendant's  contract, 
were  objected  to  as  Ineompetent,  irrelevant, 
and  immaterial,  and  tiie  objections  sustained. 
After  d^eudant's  oounsel  had  declined  plaia- 
tiff's  request  to  state  the  grounds  of  his  objec- 
tions more  specifically,  plaintiff  appealed  to  the 
court  to  indicate  the  grounds  and  reason  of 
Bostaining  the  abjection  specifically,  and  In 
such  manner  that  be  "might  form  questions  to 
meet  the  court's  rulings.'  The  only  response 
of  the  court  was  that  "the  objection  goes  to 
the  tDondatlon;  if  you  will  thinlc  about  this 
Jimtter  a  while,  and  think  about  putting  in  ex- 
pert testimony  on  this  question,  I  think  you 
will  see."  Beld,  that  the  response  was  im- 
proper, since  when  counsel  is  unable  to  com- 
prehend the  ground  for  excluding  evidence,  and 
in  good  faith  so  appeals  to  the  court,  it  be- 
comes tbe  duty  of  the  court  to  indicate  the 
grounds  and  reasons  of  its  rulings  specifically. 

4.  WheM,  in  a  contract  by  which  defendant 
was  permitted  to  remove  earth  from  a  strip  of 
plaintUf's  land,  it  was  agreed  that  the  surface 
should  be  left  in  a  reasonably  smooth  condi- 
tion, and  tbe  surface  was  not  left  in  such  con- 
dition, in  en  action  for  damages  for  such 
breach  of  contract  evidence  tending  to  prove 
the  cost  of  removing  an  embankment,  and  fill- 
ing holes  and  depressions  thereon,  and  putting 
the  surface  in  a  smooth  condition,  was  admis- 
sible. 

Appeal  from  circuit  court,  Dunn  county;  B. 
W.  Helms,  Judge. 

Action  by  JauKS  C.  Ck)lburn  against  the 
Chicago,  St  Paul,  MlnneapollB  &  Omaha 
Hallway  Compauy.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

B.  B.  &  R.  B.  Bundy,  for  appellant.  H.  L. 
Humphrey  and  Pierce  Butler  (Thomas  Wil- 
son, of  counsel),  for  respondent. 


GASBODAY,  O  7.  Till*  ia  an  Mtkn  for 
damages  for  the  breaA  of  a  -written  oontract 
under  sekl,  executed  and  adowwiedged  t^ 
the  plaintiff  and  the  deCeadaiKt,  and  duly 
wttneased  March  14,  1800,  wlwrein  and 
whereby  the  plaintiff.  In  conalderation  of 
9250,  to  him  in  band  paid,  granted,  licensed, 
and  permitted  the  defendant,  its  agents,  con- 
tractors, and  employes,  to  enter  upon  the  S. 
W.  V4  of  the  N.  B.  V4  of  section  31,  township 
29  N.,  of  range  14  W.,  In  Dunn  county,  and 
excavate  and  remove  therefrom  all  the  earth 
and  material  from  a  strip  of  land  230  feet  in 
width  and  1,000  feet  In  length  adjoining  the 
right  of  way  of  the  defendant  on  tbe  north, 
and  extending  east  1,000  feet  from  fbe  west 
line  of  the  40«cre  tract,  described;  that  it 
W88  therein  mutually  understood  that  the 
plaintiff  only  granted  to  tbe  defendant  tbe 
right  to  remove  earth  from  the  strip  of  Und 
described,  and  that'  such  excavation  should 
not  be  made  below  the  tfevol  of  10  feet  below 
tbe  railway  track,  and  that  tbe  surface 
should  be  left  in  a  reasonably  smooth  con- 
dition. The  complaint,  among  other  things, 
alleges  that  the  plaintiff  had  performed  eadi 
and  every  condition  on  his  part  agreed  to  be 
performed  by  such  written  contract;  that  the 
defendant  under  and  by  virtue  thereof  en- 
tered upon  tlie  land,  and  excavated  and  re- 
moved dirt  therefrom;  thsrt  the  new  line  of 
railway  referred  to  had  been  completed,  and 
the  defendant  had  ceased  to  excavate  from 
8U(A  land,  and  had  stopped  all  woiic  thereon, 
and  had  removed  therefrom;  that  the  de- 
fendant had  failed  and  neglected  to  perform 
the  terms  and  conditions  of  the  contract  on  Ita 
part  to  be  performed,  in  this:  that  it  had 
failed  and  neglected  to  leave  the  surface  of 
the  land  where  It  had  been  so  excavated  in  a 
reasonably  smooth  condition,  Xntt,  on  the  con- 
trary, left  the  surface  in  a  very  rough,  tm- 
even,  and  unsightly  condition,  and  thereby 
greatly  injured  the  land,  and  the  farm  of 
the  plaintiff  adjoining  the  land,  and  of  which 
such  land  was  a  part;  and  dalmed  damages 
in  tbe  sum  of  $300.  The  defendant  answer- 
ed, by  way  of  admissions,  denials,'  and  coun- 
ter allegations,  to  the  effect  that  it  had  ex- 
cavated and  removed,  from  tbe  land  therein 
described,  certain  earth  and  material  for  the 
construction  and  Improvement  of  its  rail- 
road; that  the  work  referred  to  in  the  con- 
tract had  been  completed;  that  it  had  ceased 
to  excavate  from  the  land,  and  had  stopped 
all  work  thereon;  that  it  had  left  the  sur- 
face of  the  land  where  It  so  excavated  in  a 
reasonably  smooth  condition.  At  the  close  of 
the  testimony,  the  Jury,  by  direction  of  the 
court,  returned  a  verdict  in  favor  of  the  de- 
fendant. From  a  judgment  entered  thereon, 
tbe  tilalntiff  brings  this  appeal. 

The  contract  gave  the  defendant  the  right 
to  "excavate  and  remove  therefrom  all  the 
earth  and  material  from"  tbe  strip  of  land 
described,  being  1,000  feet  in  length,  east  and 
west,  and  adjoining  the  defendant's  right  of 
way  on  the  north,  and  being  250  feet  in 
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widtli.  aad  the  defendant  therein  agreed  that 
mch  excavation  shonld  not  extend  more  tban 
10  feet  below  the  defendant's  railway  track, 
and  that  the  surface  should  "be  left  In  a  reti- 
Moably  smooth  condition."  It  stands  coo- 
fesaed  that  tfa«  sorface  was  not  left  In  a 
reasonably  smooth  condition.  On  the  con- 
trary, it  is  admitted  that  a  heavy  and  abrupt 
ridge  tan  along  near  the  sooth  side  of  the 
strip  of  land  described,  sloping  more  or  less 
towards  the  north,  and  then  rising  more  or 
less  abruptly,  and  in  some  places  nearly.  If 
not  quite,  perpendlcnlar.  Thus,  it  is  In  evi- 
dence that,  at  a  cross  section  740  feet  from 
the  west  end  of  the  strip,  the  bank  rose 
abruptly  from  the  comparative  level  to  the 
taeigbt  of  21H  feet,  and  then  sloped  downward 
towards  the  north  to  10  feet  and  4  Inches 
above  sneh  level,  and  then  rose  almost  per- 
pendicular to  the  height  of  41  feet  and  10 
inches  above  such  level.  At  another  cross 
section  440  feet  from  the  west  end,  the  bank 
rose  abruptly,  and  almost  perpendicular,  from 
the  comparative  level  to  the  height  of  16V^ 
feet,  and  then  continued  to  rise  quite  sharply 
to  the  height  of  23  feet  and  4  inches  above 
such  level,  and  then  descended  abruptly  to 
the  north  between  4  and  5  feet,  and  then, 
after  going  several  feet  at  substantially  the 
same  height.  It  rose  quite  abruptly  to  the 
height  of  41  feet  and  3  inches  above  such 
leveL  There  are  two  other  cross  sections, 
one  270  feet  from  the  west  end  and  the  other 
60  feet  from  the  west  end,  each  of  which 
presents  quite  an  irregular  surface,  but  not 
near  as  irregular  and  abrupt  as  the  two  de- 
scribed. These  cross  sections  were  taken 
from  average  points,  neither  the  worst  nor 
the  best,  and  show  the  general  contour  of  the 
surface,  from  the  comparative  level  near  the 
defendant's  track  towards  the  north,— not 
the  uneven  little  small  rolls  of  ground,  but 
the  general  contour.  Such  being  the  admit- 
ted conditions  of  the  strip  of  land  In  question, 
located  on  the  plaintiff's  farm,  it  is  difficult 
to  perceive  how  the  court  could  bold,  as  a 
matter  of  law,  that  the  plaintiff  liad  sustained 
no  damage  by  reason  of  the  breach  of  the 
defendant's  agreement  to  leave  the  surface  in 
a  reasonably  Bmooth  condition. 

Bat  the  case  does  not  turn  upon  such  rul- 
ing. The  plalntiflr  liad,  as  a  witness,  the 
county  surveyor,  who  had  followed  surveying 
as  a  boslness,— an  expert  engineer,  who  had 
carefully  examined  the  premises,  and  made 
the  measurements  mentioned,  and  who  had 
20  years'  experience  as  railroad  contractor, 
mining  surveyor,  street  couimissioner,  and 
otiierwiae,  in  removing  and  leveling  dirt, 
removing  embankments,  and  leveling  or 
■mootblng  embankments  of  dirt,  and  who  tes- 
tified that  he  could  make  an  estimate  of  the 
cost  of  putting  this  bank  in  any  condition  of 
smoothness  that  he  had  in  mind,— that  he  had 
made  an  estimate  in  regard  to  this  land;  that 
be  figured  on  the  cost  of  the  removal  of  the 
bank  between  the  track  and  the  main  bank, 
to  make  a  slope  of  35  feet  to  the  100,  and 


then,  after  going  back  a  certain  distance,  cat- 
ting off  the  one  bank  so  as  to  Bbenr  tasix 
slope;  that  from  his  experience  he  was  caita- 
ble  of  niaifing  a  correct  estimate  of  the  actual 
cost  of  removing  the  dirt  and  making  such 
grade;  that  he  took  Into  consideratioa  the 
cutting  of  the  bank  and  filling  in  both  ways, 
so  as  to  have  a  slope  of  35  feet  to  the  100; 
that  lie  knew  what  it  was  worth  per  yard  to 
remove  that  soil,— cutting  and  filling  as  men- 
tioned. The  plaintiffs  counsel  put  to  such 
expert  witness  numerous  questions,  which 
were  mostly  excluded  by  the  court  A  few 
of  them  only  will  here  be  considcKd.  Among 
the  questions  so  excluded  were  questions  to 
the  effect:  What,  in  your  Judgment,  would 
be  the  cost  of  taking  from  this  southern  bank 
enough  to  make  the  grade  there  raise  35  feet 
in  the  leo?  What,  in  your  Judgment,  would  it 
cost  to  place  this  land  in  such  a  condition  of 
smoothness  that  a  person  with  a  team  and 
farming  tools  could  get  onto  it  and  drive  over 
it?  What,  In  your  Judgment,  would  be  the 
cost  of  making  that  cut  and  the  change  so 
mentioned  In  your  testimony?  What  Is  the 
cheapest  way  that  the  land  could  be  put  into 
such  a  condition  tliat  a  person  could  drive 
onto  It  and  over  It?  What  is  it  worth  per 
yard  to  remove  the  soil,  cutting,  and  filling  to 
construct  a  slope  of  35  feet  to  the  100? 
What  would  it  cost  per  yard  to  make  this 
cat  and  do  tills  filling  along  the  south  bank, 
as  you  have  described?  What  would  be  the 
coat  per  yard  of  making  this  cut  off  of  the 
top  of  this  second  embankment  in  the  man- 
ner you  have  stated,  and  of  which  you  have 
made  an  estimate?  What  would  be  the  cost 
per  yard  of  removing  this  second  embank- 
ment or  cutting  it  in  the  manner  you  have 
stated?  Do  you  know  what  it  would  cost 
per  yard  to  remove  or  cut  that  embankment 
In  the  manner  you  have  stated?  Do  you 
know  what  would  be  the  easiest  and  most 
economical  way  of  placing  this  piece  of  land 
over  which  this  cot  extends  in  such  a  con- 
dition that  any  use  could  be  made  of  it? 
How  much  earth  would  have  to  be  removed 
in  order  to  put  this  piece  of  land  in  such  a 
condition  that  it  could  be  used  for  any  par- 
pose?  Some  of  such  questions  were,  in  sub- 
stance, repeated  on  the  supposition  of  a  slope 
of  50  feet  to  the  100,  and  also  20  feet  to  the 
100,  but  were  excluded.  The  only  objection 
made  to  most  of  these  questions  was  that 
they  were  incompetent,  irrelevant,  and  im- 
material. When  such  objection  was  made  to' 
one  of  such  questions,  counsel  for  the  plain- 
tiff requested  the  defendant's  counsel  to  state 
more  specifically  the  "grounds  of  his  objec- 
tion." The  defendant's  counsel  then  said 
that  he  thought  the  objection  as  stated  was 
safflcient  to  protect  the  rights  of  the  defend- 
ant, and  the  objection  was  sustained.  It 
should  be  remembered  that  the  object  of  mak- 
ing objections  is  not  for  the  sole  purpose  of 
enabling  the  objecting  party  to  insist  on  er- 
ror In  the  appellate  court,  but  that  one  of  the 
objects  is  to  enable  the  counsel  putting  the 
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questions  to  avoid  error,  and  more  effectually 
prove  his  case  or  defense.  We  think  the  de- 
fendant's counsel  should  have  been  required 
to  make  more  specific  objections,  It  lie  bad 
any;  or,  at  least,  to  have  been  required  to 
state  the  theory  upon  which  he  regarded  such 
questions  objectionable.  Upon  sustaining 
one  of  such  objections,  counsel  for  the  plain- 
tiff appealed  to  the  court  to  indicate  specific- 
ally and  in  such  manner  "the  ground  and 
reason  of  sustaining  the  objection,"  that  he 
might  "form  questions  to  meet  the  court* a 
rulings."  But  the  only  response  of  the  court 
was  that  "the  objection  goes  to  the  founda- 
tion; if  you  will  think  about  this  matter  a 
while,  and  think  about  putting  in  expert  tes- 
timony on  this  question,  I  think  you  will  see," 
—to  which  statement  and  ruling  the  plaintiff 
duly  excei>ted.  We  cannot  sanction  such  a 
response  of  the  court  to  such  an  appeal. 
True,  counsel  of  the  respective  parties  are 
expected  to  try  their  own  side  of  the  case, 
without  the  aid  of  the  court.  But  when 
counsel  on  either  side  is  unable  to  compre- 
hend the  ground  or  reason  for  excluding  evi- 
dence, and  In  good  faith  appeals  to  the  court 
to  specifically  Indicate  such  ground  and  rea- 
son in  order  that  he  may  frame  bis  questions 
in  such  a  manner  as  to  meet  such  ruling, 
then,  in  our  Judgment,  it  becon)es  the  duty 
of  the  court  to  Indicate  such  ground  or  rea- 
son specifically.  While  a  trial  judge  Is  not 
expected  to  become  a  partisan,  yet  he  must 
preside  and  administer  the  law  in  such  a 
way,  as  far  as  possible,  as  to  secure  the  en- 
forcement of  justice.  That,  In  our  Judgment, 
was  not  done  in  this  case.  While  some  of  the 
questions  mentioned,  and  several  of  those  re- 
ferred to,  may  be  objectionable,  In  form  or 
substance,  yet  we  must  hold  that  evidence 
tending  to  prove  the  cost  and  expense  of  re- 
moving such  embankment,  and  filling  In  holes 
and  depressions,  and  putting  the  surface  in 
a  smooth  condition  was  Improperly  excluded. 
Of  course,  it  Is  for  the  jury  to  finally  deter- 
mine what  is  "a  reasonably  smooth  condi- 
tion," within  the  meaning  of  the  contract. 
But  the  evidence  of  the  respective  parties 
may  be  based  upon  different  theories,  slopes, 
and  methods,  each  of  which  may  have  more 
or  less  bearing  upon  the  question  to  be  thus 
ultimately  determined  by  the  jury.  The 
judgment  of  the  circuit  court  Is  reversed,  and 
the  cause  is  remanded  for  a  new  trlaL 


OPTBNBERG  v.  SKELTON. 
(Supreme  Conrt  of  Wisconsin.    Feb.  26,  1901.) 

SALE-BREACH  OF  WARRANTY— DAMAGES— 
FINDINGS— RECORD. 

1.  Rejection  by  the  court  of  the  allowance 
made  by  the  jury  on  certain  items  of  damage 
renders  harmless  any  error  In  admittini;  Tn 
evidence  and  submitting  to  the  jury  such  items 
to  be  considered  on  the  question  of  damages. 

2.  One  purchasing  a  threshinfc  machine  with 
a  warranty^  may  accept  nud  retain  it,  and  yet 
recoup  against  the  agrred  purclmse  price  such 
damages  as  its  defective  conditiun  Imposes  on 


him,  without  negligence  on  his  part;  and  of 
snch  character  are  wastage  of  time  of  himself 
and  threshing  crew  in  effort  to  use  the  ma- 
chine, on  the  seller's  solicitation  that  he  do  to, 
the  value  of  his  time  in  reasonable  efforts  to 
remedy  the  detects,  and  the  hire  of  another 
machine  for  a  few  days  to  accomplish  the  work 
for  which,  had  the  machine  bought  been  as 
warranted,  it  would  have  served. 

3.  Where  the  court,  in  submitting  to  the  Ju- 
ry the  question  of  the  valne  of  certain  time 
spent  by  defendant  in  a  certain  way,  clearly 
assumes,  as  established  without  controversy, 
that  he  did  so  spend  such  time,  the  verdict  of 
the  jury  as  to  the  value  of  the  time,  and  the 
fact  so  foand  by  the  court  that  he  so  spent 
such  time,  will  support  the  judgment;  It  not 
appearing  that  all  the  evidence  is  in  the  rec- 
ord. 

Appeal  from  circuit  court,  Sbeboygan  coun- 
ty;  Michael  Kirwan,  Judge. 

Action  by  John  H.  Optenberg  against  Rob- 
ert Skelton.  Judgment  for  defendant  Plain- 
tiff appeals.    AiUrmed. 

On  May  15,  1898,  the  plaintiff  sold  to  the 
defendant  a  second-hand  traction  threshing 
engine,  at  the  agreed  price  of  $560,  which 
he  warranted  to  be  In  good  working  condi- 
tion. It  was  found  defective,  and  the  plain- 
tiff, who  was  a  machinist  and  dealer  in  such 
commodities,  assured  defendant  that  the  de- 
fects could  be  remedied  so  as  to  make  the 
engine  comply  with  the  warranty.  Rei>eat- 
ed  repairs  and  alterations  were  made  from 
time  to  time  under  that  assertion.  The  de- 
fendant retained  the  engine,  and  attempted 
to  use  it  through  the  threshing  season  of 
1898,  during  which  be  worked  with  It  27 
days.  The  engine  was  not  In  good  working 
order,  especially  in  Inability  to  keep  up 
steam,  so  that  frequent  stoppages  occurred. 
Not  until  after  the  threshing  season,  in  the 
following  February,  did  the  plaintiff  succeed 
in  repairing  the  defects  so  as  to  make  the 
engine  meet  the  warranty.  Plaintiff  sued 
for  balance  of  unpaid  purchase  price,  and 
defendant  connterclalmed  for  special  dam- 
ages resulting  from  the  breach  of  warranty, 
the  damages  claimed  In  the  counterclaim  be- 
ing 15  trips  by  defendant  to  Sheboygan  in 
connection  with  repairs,  $44.60;  loss  of  time 
of  defendant  and  his  crew  of  threshing  help 
during  the  threshing  season  for  the  puri>ose 
of  making  repairs  and  to  let  the  engine  make 
steam,  and  "damages  otherwise  caused  by 
reason  of  the  defects,"  $160;  expenditure  for 
hire  of  another  engine  to  complete  threshing 
contracts,  $15;  and  six  daya'  time  of  de- 
fendant In  efforts  to  repair,  $9.  Defendant 
tendered  judgment  for  $100,  which  tender 
was  not  accepted.  The  case  was  tried  to  a 
jury,  and  a  special  verdict  taken,  in  which 
the  balance  of  purchase  price  due  plaintiff 
was  found,  without  controversy,  at  $226.66. 
The  jury  found,  further,  that  the  engine  was 
less  valuable  by  reason  of  the  noncompliance 
with  the  warranty  In  the  sum  of  $250,  and, 
in  answer  to  specific  questions,  as  follows: 
"(9)  During  the  27  days  of  use  of  the  ma- 
chine, defendant's  loss,  in  wages  paid  to  his 
men,  for  time  in  which  the  work  was  atop- 
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ped  or  suspended  because  the  engine  did  not 
furnish  the  required  steam,  $54;  (10)  the  loss 
to  the  defendant  on  account  of  the  loss  of 
his  time  during  the  same  period  and  from 
the  same  causes,  $13.50;  (11)  that  such  stop- 
page was  due  to  the  defective  condition  of 
the  engine;  (12)  that  the  value  of  defend- 
ant's time  and  team  for  13  trips  made  to  get 
engine  repaired  was  $44.50;  (13)  that  the 
defective  condition  made  necessary  the  hire 
of  another  engine  for  five  days,  at  $3  per 
day,  $15;  (14)  that  the  value  of  defendant's 
time  for  six  days  spent  in  trying  to  repair 
the  defects  in  the  engine  in  question  was 
$9;  (15,  10,  17)  that  the  diminished  earnings 
during  the  27  days  in  question,  by  reason  of 
the  defects  in  the  engine,  were  170  bushels 
per  day,  at  the  price  of  2%  cents  per  bnshel." 
On  motions  for  judgment,  the  court  rejected 
the  diminished  value  of  the  engine  as  not 
within  the  pleadings,  and  rejected  the  loss 
of  earnings,  in  response  to  flfteentk,  six- 
teenth, and  seventeenth  questions,  as  too  re- 
mote, but  awarded  defendant  recovery  upon 
his  counterclaim  for  the  items  found  by  the 
ninth,  tenth,  twelfth,  thirteenth,  and  four- 
teenth questions,  aggregating  $136;  thus  re- 
ducing plaintlfTs  net  recovery  to  $90.66,  be- 
ing less  than  the  amount  of  the  tender  of 
Judgment,  so  that  by  balancing  of  costs  a 
net  Judgment  of  $4.91  was  rendered  in  favor 
of  the  defendant,  from  which  the  plaintiff 
appeals. 

Andrew  Oilbertson  and  O.  H.  Maynard, 
for  appellant.    Simon  Oillen,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  By 
reason  of  the  fact  that  the  bill  of  exceptions 
Is  not  certlHed  to  contain  all  of  the  evidence, 
■we  are  unable,  to  consider  several  of  the  as- 
signments of  error,  especially  those  which  as- 
sail the  anRwers  to  certain  questions  in  the 
special  verdict  as  contrary  to  the  evidence, 
and  that  which  assigns  error  for  refusing  to 
direct  a  verdict  in  plaintiff's  favor. 

The  first,  fourth,  and  eleventh  assignments 
of  error  are  predicated  on  the  admission  in 
evidence  and  submission  to  the  Jury  of  the 
question  of  loss  of  profits,  or,  rather,  loss  of 
earnings  of  the  engine,  during  the  time  it 
was  actually  operated,  by  reason  of  its  de- 
fects. These  assignments  need  no  consider- 
ation; for,  even  if  it  be  conceded  that  such 
damages  were  speculative  and  remote,  no 
error  prejudicial  to  the  plaintiff  would  be 
presented  by  the  record,  since  the  court  re- 
jected the  allowance  made  by  the  Jury  there- 
for, and  his  conduct  in  admitting  evidence 
thereof,  and  permitting  the  Jury  to  find  there- 
on, can  have  had  no  effect  on  the  Judgment 
appealed  from.  Equally  unnecessary  of  con- 
sideration are  the  second,  seventh,  and  ninth 
assignments  of  error,  which  raise  the  con- 
tention merely  that  the  engine  was  conclu- 
sively shown  by  the  pleadings  to  have  been 
accepted  by  the  defendant  This  contention 
might  be  conceded  without  disclosing  preju- 


dicial error.  The  only  damages  of  which  re- 
covery is  allowed  are  those  entirely  consist- 
ent with  the  acceptance  and  retention  of  the 
machine.  They  are  special  damages  result- 
ing from  defects  therein  which  constituted 
a  breach  of  the  warranty  that  it  should  be 
in  good  working  condition.  Had  defendant 
not  accepted  the  engine,  but  elected  to  re- 
turn the  same  by  reason  of  the  defects,  bis 
right  of  recovery  would  be  all  sums  paid 
upon  the  purchase  price  therefor,  together 
with  such  special  damages  as  he  might  have 
suffered  while  fairly  experimenting  there- 
with, and  before  discovery  of  the  breach  of 
the  warranty;  but  such  damages  are  neither 
demanded  In  the  counterclaim  nor  allowed 
by  the  Judgment.  The  purchaser,  in  the 
event  of  breach  of  warranty,  has  the  elec- 
tion of  two  remedies,  namely:  First,  to  re- 
turn the  article  purchased,  recover  back  pur- 
chase price  paid,  and  certain  special  dam- 
ages; or  he  may  retain  the  machine,  and 
recover  or  recoup  against  the  agreed  pur- 
chase price  such  damages  as  its  defective 
condition  imposes  upon  him  without  negli- 
gence on  bis  part  Fish  v.  Tank,  12  Wis. 
276;  J.  I.  Case  Plow  Works  y.  Niles  &  Scott 
CJo.,  90  Wis.  590,  606,  63  N.  W.  1018.  82  N. 
W.  568.  The  damages  sought  in  this  action 
and  Included  in  the  Judgment  are  all  of  that 
character.  They  are  the  wastage  of  time  of 
himself  and  his  threshing  crew  In  the  actual 
effort  to  use  the  machine,  upon  plaintlfTs 
solicitation  that  he  do  so,  and  the  value  of 
his  own  time  in  reasonable  efforts  to  remedy 
those  defects,  together  with  a  small  sum  for 
the  hire  of  another  engine  for  a  few  days 
to  accomplish  the  work  for  which,  had  this 
engine  been  as  warranted,  it  would  have 
served. 

The  most  serious  question  presented  la 
whether  the  special  verdict  Is  suflScient  to 
support  the  Judgment,  which  Includes  the 
value  of  defendant's  time  spent  in  thirteen 
trips  to  get  engine  repaired  and  In  six  days 
spent  In  trying  to  repair  it  The  value  of 
such  time  is  duly  found  by  the  verdict  and 
cannot  be  questioned.  The  fact  that  such 
time  was  in  fact  consumed  is,  however,  not 
found  by  the  verdict  although  clearly  the 
court  must  have  decided  or  assumed  that  it 
was  established  by  the  evidence,  and  that 
too,  beyond  controversy,  since  he  did  not 
submit  it  to  the  Jury,  but  substantially  stat- 
ed it  as  a  fact  in  the  questions  framed  and 
submitted.  Several  rules  have  been  declar- 
ed as  governing  the  attitude  of  this  court 
towards  Judgments  appealed  from  when  the 
evidence  is  not  all  brought  into  the  record 
by  bill  of  exceptions  certified  to  contain  it 
In  such  case  it  is  said  the  only  question  is 
whether  the  pleadings  and  verdict  or  finding 
support  the  Judgment  WiUe  v.  Bartz,  88 
Wis.  424,  428.  60  N.  W.  789;  Hassa  v.  81- 
korski,  101  Wis.  131,  133.  76  N.  W.  1117. 
If  they  do  not  it  is  said  reversal  must  re- 
STdt  Blossom  v.  Ferguson,  IS  Wis.  75;  Hild- 
man  t.  City  of  Phillips,  106  Wis.  611,  616, 
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82  N.  W.  566.  The  last  rnle  is  modified  to 
tbe  extent  that  levereal  1b  not  necessary  If 
the  judgment  Is  supported  and  warranted, 
in  trials  to  the  court,  by  tbe  evidence,  or, 
Is  trials  to  a  Jury,  by  tbe  uncontroTerted  evi- 
dence. Williamson  v.  Neeves,  94  Wis.  658, 
661,  69  N.  W.  806;  Gatzow  t.  Buening,  106 
Wis.  1,  17,  81  N.  W.  1003,  49  L.  R.  A.  475. 
This  exception  grotrs  oat  of  the  now  per- 
feetly  well-establisbed  rale  thet  eren  in  jury 
trials  issues  of  fact  need  not-  be  submitted 
to  the  jury  if  the  evidence  thereon  is  un- 
disputed, all  one  way,  and  capable  of  sup- 
porting only  one  reasonable  inference.  On 
this  principle  rests  the  power  of  the  court 
to  render  Judgment  of  nonsuit  or  to  direct  a 
verdict.  Maanum  v.  City  of  Madison,  104  Wis. 
272,  80  N.  W.  591;  Flnkelston  v.  RaUway 
Oa,  93  Wis.  270,  278,  68  N.  W.  1006;  Braucfale 
V.  Nothhelfer;  107  Wis.  457,  83  N.  W.  658; 
Musbach  V.  Cbalr  Co.  (WiSi)  84  N.  W.  36. 
A  bill  of  exceptions,  duly  certified  to  contain 
all  the  evidence,  is  obviously  necessary  to 
Inform  this  court  wbatt  was  the  evidence,  so 
that  we  can  examine  and  decide  as  to  tbe 
correctness  of  the  facts  deduced  therefrom 
on  the  trial;  and  any  fact  decided  to  exist 
by  the  tribunal,  court,  or  jury  having  author- 
ity to  dedde  must  be  conclusively  presumed 
to  exist,  in  tbe  absence  of  such  bill  of  ex- 
ceptions, for  we  then  have  no  means  of 
knowlngr  the  contrary,  and  muat  presume 
against  error. 

From  the  foregoing  It  necessarily  follows 
that  when  tbe  trial  conrt,  sitting  with  a 
jury,  expressly  decides  an  issue  of  fact,  we 
must  presume  its  decision  was  supported  by 
nncontroverted  evidence,  if  the  evidence  Is 
not  before  us.  Edieman  v.  Kldd,  65  Wis.  18, 
23,  26  N.  W.  116.  We  do  not  decide  that 
the  mere  rendttlon  of  judgment  upon  a  spe- 
cial verdict,  which  falls  to  dispose  of  all  the 
issues,  will  be  construed  as  a  decision  by  the 
conrt  of  the  omitted  issues,  for  that  question 
Is  not  before  ns.  In  the  case  at  bar  the 
court  clearly  assumed  as  establlslied  without 
controversy,  and  so  declares  upon  the  record, 
that  tbe  defendant  did  make  the  thirteen 
trips,  and  did  devote  the  six  days'  labor  to 
remedying  the  defects  against  which  plain- 
tiff had  warranted,  so  that  the  valne  of  his 
time  was  a  legitimate  element  of  damages. 
Wis  conclude,  therefore,  that  the  judgment 
Is  supported  by  tbe  verdict  and  the  facts 
formd  by  the  court  as  nncontroverted,  and, 
no  error  appearing  to  have  lieen  committed, 
should  be  afltrmed.    Judgment  affirmed. 


TROGMAN  V,  QEOVBR. 

(Supreme  Conrt  of  Wisconsin.    Feb.  26,  1901.) 

JUfiTICBB  or  THB  PBACB  —  AMBNOUBNT  — DB 
FACTO    OFFICERS. 

A  city  charter  providing  for  two  justices 
of  the  peace,  with  terms  of  two  years,  and  pow>' 
era  of  justicea  of  the  peace  under  general  stat- 
utes, waa  amended  by  changing  the  word  "two" 
In  both  places  to  "three."    ffeld  that,  though 


th«  leghiatnre  is  precfaided  by  Const,  art.  7,  | 
15,  from  conferring  more  than  two  years'  tenns 
on  justices  of  tbe  peace,  and  lias  power,  under 
article  7,  g  2,  to  create  mnnicipai  courts  lim- 
ited in  Jurisdiction  to  the  city,  with  terms  of 
office  in  discretion,  yet,  it  having  no  power  to 
abolish  the  office  of  justice  of  the  peace,  there 
is  no  presumption  of  an  attempt  to  create  mu- 
nicipal courts,  so  that  persons  elected  under 
the  amended  provisions  are  de  facto  Jnaticeo 
of  the  peace. 

Appeal  from  circuit  court,  Saulc  county; 
Robert  O.  Siebeclcer,  Judge. 

Action  by  Max  Trogman  against  Ernest 
A.  Orover.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    AfBrmed. 

This  was  an  action  of  forcible  entry  and 
detainer,  the  piemlsea  being  situated,  and 
the  defendant  resident  and  served.  In  the 
town  of  Lavalle^  in  Sauk  county.  It  was 
commenced  before  William  Miles,  called  a 
Justice  of  tbe  peace,  and  upon  affidavit  of 
prejudice  it  was  transferred,  according  to 
the  doclcet  of  Miles,  to  "Horace  J.  Smith, 
next  nearest  justice  of  the  peace  of  the  conn- 
ty."  It  appears  that  both  Miles  and  Smitb 
had  been  elected  to  the  office  of  justice  of  the 
peaoe  under  the  charter  of  the  city  of  Reeds- 
burg  aa  tbe  same  was  amended  in  the  year 
1891,  and  were  there  resident  The  onlj 
question  raised  is  whether  tbe  Judgment  is 
void  by  reason  of  the  alleged  fact  that  Smith 
and  Miles  were  not  justiees  of  tbe  peace  for 
the  county  of  Sauk.  From  Judgment  of  the 
circuit  court  affirming  the  judgment  of  tbe 
Justice  in  favor  of  the  plaintiff,  the  defend- 
ant appeals. 

Ed.  C.  Gottry,  for  appellant  James  A. 
Stone,  for  respondent 

DODOE,  J.  The  contention  here  Is  predi- 
cated upon  questions  of  law:  In  1887  tbe 
dty  of  lleedsburg  was  incorporated  by  chap- 
ter 128  of  the  Laws  of  that  year,  of  which 
chapter  section  5  provided  that  the  officers 
to  be  elected  by  the  people  should  be  a 
mayor,  ti-easurer,  assessor,  clerk,  two  Jus- 
tices of  the  peace,  and  two  constables  for 
the  city  at  large,  and  three  aldermen  and  one 
supervisor  for  each  ward.  Section  9  provid- 
ed that  all  officers  except  justices  of  the  peace 
should  bold  office  for  one  year,  and  Justices 
of  tbe  peace  "for  two  years  and  until  their 
successors  are  elected  and  qualified."  Sec- 
tion 163  of  the  act  provided  that  justices  of 
the  peace  should  have  "all  tbe  powers,  juris- 
diction and  duties,  and  shall  be  subject  to 
the  same  liabilities  and  regulations,  as  are 
conferred  upon  and  required  of  justices  of 
the  peace  of  the  several  towns  of  this  state." 
In  1891,  by  chapter  22  thereof,  four  «r  five 
sections  of  the  original  charter  were  amend- 
ed. Among  others,  section  5  was  amended 
"so  as  to  read  as  follows,"  tbe  only  change  be- 
ing "three"  justices  of  tbe  peace  and  "three" 
aldermen.  Section  9  was  also  amended  by 
a  substitute  "so  as  to  read  as  follows,"  the 
principal  change  being,  "Justices  of  the  peace 
and  aldermen  shall  hold  their  offices  for 
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tbiee  year*  «nd  nsjlU  tbeir  succasson  an 
-elected  and  Qualified."  That  act  f  urtber  pro- 
▼tded  for  the  election  of  a  third  Justice  ot  the 
peace  at  the  election  In  the  spring  of  1891. 
and  adjuatment  of  terms  between  the  three 
Jostloea  late  one,  two,  and  three  years,  by 
lot.  Otherwise,  at  least  as  to  the  queatloa 
before  us,  the  charter  remained  unchanged. 
Both  Wllltun  MUes,  before  whom  the  action 
was  bKHigfat,  and  H.  J.  Smith,  before  whom  it 
was  tried,  were  elected  as  Justices  of  the 
peace  at  large  for  the  city  of  Beedsburg. 
and  duly  qualified  as  such.  The  law  requir- 
ed them  to  qualify  by  filing  oath  with  ibe 
city  clerk.  AH>ellant  does  not  seriously  con- 
tend but  that,  if  Miles  and.  Smith  had  bees 
oBtedBlbly  elected  and  qualified  aa  justices 
«f  the  peace,  as  that  term  is  used  In  the  coa- 
atltutioB  and  geoeral  statutes,  and  were  so 
acting  at  the  time-  the  suit  in  question  was 
brought,  they  woald  be  de  facto  officers, 
so  that  tlielr  Jurisdiction  and  Judgment  would 
not  be  Toid.  Indeed,  this  position  la  so  over^ 
whelmlngly  supported  by  authority  of  this 
owirt  and  many  others  aa  to  make  assault 
upon  it  futile.  In  re  Boyle,  a  Wis.  264;  In 
re  Bujdce,  76  Wis.  So7,  45  N.  W.  24;  In  re 
Badl,  86  Wis.  045.  57  X.  W.  1105;  AlcCor- 
mlck  w.  Clevdand.  98  Wis.  &22,  74  N.  W.  338. 
Bot  aiHiellant  asserts  they  were  not  acting 
as  Justlcea  of  the-  peace  In  the  ordinary  stat- 
utory sense,  but  as  some  sort  of  municipal 
oMurt  officers  of  the  city  ot  Beedsburg.  He 
oredloatea  this  coDteattoo  upoa  the  fSiCt  that 
tlM  leglalatw^  being  precluded  by  aectloo 
15,  art  7,  af  the  constitution  from  confer^ 
ring  more  than  two  years'  teims  upon  Jos- 
tloes  ot  the  peace,  but  having,  by  section  2, 
art.  7,  the  power  to  creaite  municipal' courts 
Umlted  in  their  Jurisdiction  to  the  city,  with 
terms  of  office  in  dlscretioD,  it  must  be  pre- 
sumed that  the  legislature.  In  amending  the 
charter  of  Reedsbncg,  Intended  that  which 
they  could  de.  namelyr  to  establish  Judicial 
officers  of  mmilclpal  Jurisdiction  under  the 
designatioa  "Justices  of  the  peace,"  who,  of 
course,  would  not  have  Jurisdiction  against 
individuals  or  property  outside  of  the  city 
Units.  M&thle  v.  Mcintosh,  40  Wis.  120. 
The  trouble  wltb  this  argument  is  that  It  of- 
fers a  dilemma,  either  horn  of  which  con- 
victs the  legislature  of  disobedience  of  the 
provisions  of  secttoa  15,  art  7;  tor,  if  the 
amendments  to  the  charter  above  described 
have  accomplished  the  purpose  of  creating 
new  officers  under  the  designation  of  "Jus- 
tices ot  the  peace"  who  are  not  such,  then 
tbereby  has  been  attempted  to  be  repealed 
the  old  section  5,  which  was  the  only  legis- 
lative provision  authorising  the  electors  of 
me  city  of  Beedsburg  to  elect  constitutional 
Justices  of  the  peace.  Such  repeal  is  in  con- 
traventl<Hi  ot  the  constitutional  command  to 
tlie  legislature.  State  v.  Goldstucker,  40 
Wla.  124.  There  la  no  rule  of  statutory  con- 
struction which  raises  any  presumption  in 
favor  of  either  ot  two  purposes,  both  of 
vhlch  are  eqnalljr  in  disobedience  of  the  con- 


stitutional duty  of  the  leglslatuce.  We  are, 
therefore,  left  to  conaider  ue  legislatloB 
amending  the  charter  free  from  presumptioa 
aa  to  Intent  such  aa  appellant  contends  foe. 
So  considered,  there  cannot  be  two  oplnlona 
Officers  theretofore  designated  as  Justices 
of  the  peace,  and  declared  to  have  the  pow- 
ers of  Justices  of  the  peace  under  general 
statutes,  are  continued  in  existence  by  name; 
the  only  ditference  being  that  one  more  Is 
added,  and  that  their  terms  are  attempted  to 
be  enlarged  to  three  years.  The  portions  of 
the  charter  defining  the  Jurisdiction  of  Jus- 
tices of  the  peace  are  left  in  force  as  before, 
and  can  have  no  application  except  to  these 
particular  officers,  for  there  are  no  other 
Justices  of  the  peace  whom  the  people  ot 
Beedsburg  are  authorized  to  elect  The  con- 
clusion Is  irresistible  that  both  Miles  and 
Smith  had  been  elected,  and  Iiad  qualified, 
and  were  acting  as  Justices  ot  tlie  peace,  and 
were  such  de  facto,  whatever  may  be  true 
as  to  their  de  jure  character,— a  question  to 
be  raised  by  quo  warranto  or  some  other 
direct  procedure,  and  not  by  attaciL  on  the 
validity  of  their  Judicial  acts.  Judgment  af- 
firmed. 


MABTIN  V.  EASTMAN. 
(Supreme  Oourt  of  Wisconsin.    Feb.  2S,  1901.) 

JVSTICB  OV  THB  PBACB-JURISDIOtlON— COUN- 
TERCLAIM—KVIDBNCHJ— HARMLESS  •  ERROR— 
ELECTION  —  KXPHESB  AND  IMPLIBD  WAR- 
RANTY. 

1.  With  Bev.  St  1808,  {  3572,  giving  a  jus- 
tice of  the  peace  jurisdiction  to  the  amount  of 
f200,  is  to  be  constrned  section  3686,  snbd.  4, 
authorizing  defendant  to  allege  facts  coastitnt- 
ine  a  counterclaim  as  well  as  a  defease,  so  that 
tie  cannot  take  jurisdiction  of,  and  properly 
dismisses,  a  counterclaim  for  more  than  $200. 

2.  Any  refnsal  to  allow  defendant  to  anBwer, 
on  the  ground  that  he  was  not  shown  to  l>e  an 
expert,  when  asked  to  state  the  value  of  the 
hot-water  iieating  plant  put  in  for  him  by 
plaintiff.  Is  not  ground  for  reversal,  he  having 
then  been  asked  whether,  as  a  heating  iriant, 
the  farnace  was  of  any  value  to  him,  and  hav- 
ing answered,  "No,"  and  that  it  was  ot  no 
Tiilue  to  him  "for  any  purpose." 

3.  A  witness  cannot  state,  as  evidence  that 
plaintiff  had  acknowledged  payment  tliat  be 
had  been  under  tl)e .  Unprea^on  at  acme  time 
that  be  heard  plaintiff  or  defendant  say  that  a 
certain  amount  bad  been  paid,  as  any  such 
statement  by  defendant,  not  in  plaintilTs  pres- 
ence, would  be  incompetent 

4.  Defendant,  in  action  for  price  of  putting 
in  a  beating  plant,  is  properly  required  to  elect 
between  claims  for  breach  of  warranty  and 
rescission  of  the  contract 

5.  Having  gone  to  trial  on  the  direct  issue 
made  that  there  was  an  express  warranty,  de- 
fendant cannot  complain  that  the  question  of 
implied  warranty  was  not  submitted  to  the 
Jury. 

Appeal  from  clrcoit  comt,  Iowa  county; 
George  CSementson,  Jndge. 

Action  by  Nicholas  T.  Martin  against  Wil- 
liam Eastman.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Speosley  &  McUhou,  for  appellant  B.  C. 
Fiedler,  for  respondent 
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QA.SSODAT,  O.  J.  Tbla  action  wan  com- 
menced In  a  Justice's  court  to  recover 
9166.32,  and  Interest  from  January  1,  1895, 
as  the  balance  due  the  plaintiff  for  the  erec- 
tion and  construction  of  a  hot-water  heat- 
ing plant  for  the  defendant,  at  his  Instance 
and  request,  and  certain  items  of  extras  to 
tbe  amount  of  $26.  The  defendant  answer- 
ed' by  way  of  admitting  such  amount  for  ex- 
tras to  Um  extent  of  $21.32,  and  denials  and 
counter  allegations  as  to  the  balance,  to  the 
effect  that  he  had  paid  thereon  $275,  and 
also  alleged,  by  way  of  a  counterclaim,  In 
effect  that  the  defendant  agreed  and  wai^ 
ranted  that  such  heating  plant  would  b« 
free  of  all  mechanical  defects,  and  a  first- 
class  Job  as  to  labor  and  materials,  and  of 
such  capacity,  when  put  in  according  to  the 
agreement,  as  to  beat  aU  the  rooms  In  the 
defendant's  residence  in  which  radlatim 
should  be  placed  to  the  temperature  of  70* 
Fahrenheit  in  the  coldest  weather,  and  for 
which  the  defendant  was  to  pay  $336,  the 
price  alleged  in  the  complaint;  that  the 
plaintiff's  firm  utterly  failed  to  comply  with 
such  contract  and  warranty,  and  that  the 
heating  plant  was  of  no  value  whatever; 
that  the  defendant  notified  the  plaintifTs 
firm  of  such  failure  during  each  of  the  six 
preceding  years,  and  demanded  that  they  re- 
move such  heating  plant,  or  make  It  comedy 
with  the  warranty;  and  claimed  $276  dam- 
ages by.  reason  of  the  breach  of  such  war- 
ranty, for  which  sum,  less  the  $21.32,  ad- 
mitted, to  wit.  the  sum  of  $253.68,  the  de- 
fendant prayed  Judgment  The  plaintiff  de- 
murred to  such  counterclaim  for  insuffi- 
ciency, and  also  moved  to  strike  out  such 
counterclaim,  for  the  reason  that  it  was  be- 
yond the  Jurisdicticm  of  the  Justice,  and 
which  motion  was  granted.  The  defendant 
thereupon  declined  to  further  appear  befwe 
the  Justice,  and  thereupon,  and  on  proofs 
made  on  August  21,  1899,  the  Justice  ren- 
dered Judgment  in  favor  of  the  plaintiff,  and 
against  the  defendant  for  $196.32,  damages 
and  costs.  From  that  Judgment  the  defend- 
ant appealed  to  the  circuit  court  That 
court  refused  to  grant  the  defendant's  mo- 
ti<M)  to  strike  the  cause  from  the  calendar, 
and  dismiss  the  action,  on  the  ground  that 
the  Justice  bad  lost  Jurisdiction  by  the  in- 
terposition of  the  counterclaim,  and  hence 
that  the  circuit  court  got  no  Jurisdiction. 
The  circuit  court  on  the  defendant's  mo> 
tion,  thereupon  ordered  such  counterclaim 
to  be  reinstated,  and  the  plaintiff  be  per- 
mitted to  reply  to  the  same,  which  things 
were  done  accordingly.  The  cause  was 
tried  upon  such  Issues,  and  at  the  close  of 
the  trial  the  Jury  returned  a  special  ver- 
dict (the  first,  second,  and  eighth  being  by 
the  direction  of  the  court),  to  the  effect  (1) 
that  the  plaintiff  did  contract  to  put  into 
the  defendant's  house  in  the  fall  of  1893  a 
hot-water  heating  plant  for  $336,  and  the 
defendant  agreed  to  pay  that  price  for  such 
plant;    (^  that  the  defendant  paid  to  the 


plaintiff,  after  such  plant  was  put  In,  to  wit, 
January  3,  1894,  the  sum  of  $200  on  such 
contract;  (3)  that  the  defendant  did  not  pay 
to  the  plaintiff  on  such  contract  $76  in  the 
fall  of  1883;  (4)  that  the  plaintiff  did  not 
warrant  such  heating  plant;  (8)  that  the 
defendant  owed  the  plaintiff  on  account 
$21;  (0)  that  at  or  about  the  time  this  ac- 
tion was  commenced  the  plaintiff  requested 
the  defendant  to  pay  him  the  balance  due 
on  the  contract  Thereu{K>n,  and  in  pursu- 
ance of  the  order  of  the  court  Judgment  was 
rendered  In  favor  of  the  plaintiff  on  sncb 
special  verdict  tot  $194.40  damages  and 
$89.04  costs.  From  that  Judgment  the  de- 
fendant brings  this  aK>esl. 

Counsel  for  the  defendant  is  undoubtedly 
correct  in  claiming  that  if  the  Justice  had 
no  Jurisdicticm  of  the  subject-matter  to  ren- 
der the  Judgment  then  that  the  circuit  court 
got  no  Jurisdiction  by  virtue  of  the  appeaL 
Cooban  v.  Bryant  86  Wis.  605;  Henckel  ▼. 
Manufacturing  Co.,  61  Wis.  363,  7  N.  W.  780, 
distinguished  in  Mathews  v.  Ripley,  101  Wis. 
100.  102,  77  N.  W.  718.  There  is  no  claim 
that  the  Justice  did  not  have  Jurisdiction  of 
the  plalntitF's  cause  of  action.  Since  the 
Justice  had  Jurisdiction  of  that  cause  of  ac- 
tion, the  simple  question  presented  is  wheth- 
er the  Justice  was  ousted  of  such  Jurisdic- 
tion by  the  defendant's  interposition  of  a 
counterclaim  for  an  amount  t>eyond  the  Jo- 
rlsdiction  of  the  Justice.  The  Justice  only 
had  such  Jurisdiction  as  was  given  him  by 
statute.  By  virtue  of  the  statute,  he  had 
Jurisdiction  to  the  amount  of  $200.  Section 
8672.  Rev.  St  1896.  Had  the  plaintiff's 
claim  exceeded  that  amount  the  Justice 
would  necessarily  have  been  precluded  from 
taking  Jurisdlctiou.  Id.  We  perceive  no 
reason  why  the  defmdant  Is  not  subject  to 
the  same  limitation.  True,  another  section 
of  the  statute  authorized  the  defendant  by 
way  of  answer,'  to  allege  facts  constituting 
a  counterclaim  as  well  as  a  defense.  Subdi- 
vision 4,  {  8626;  Rev.  St  1898.  But  that 
section  must  be  construed  -with  the  other, 
limiting  the  Jurisdiction,  as  mentioned.  As 
stated  by  counsel  for  the, defendant  "the 
counterclaim  is,  in  substance,  an  action  by 
the  defendant  against  the  plaintiff."  For 
that  reason,  the  Justice  was  precluded  from 
taking  Jurisdiction  of  the  defendant's  coun- 
terclaim for  more  than  $200.  It  follows 
that  such  counterclaim  was  properly  strick- 
en out  by  the  Justice. 

2.  Error  is  assigned  because  the  court  re- 
fused to  permit  the  defendant  to  state  what 
the  value  of  the  heating  plant  was.  Upon 
being  asked  its  value,  the  court  merely  ex- 
pressed a  doubt  as  to  the 'defendant's  com- 
petency to  state  the  value,  as  it  had  not 
been  shown  that  he  was  an  expert  on  that 
question.  Thereupon  the  defendant  was 
asked  by  his  counsel  whether,  as  a  heating 
apparatus,  the  furnace  was  of  any  value  to 
him,  and  he  answered,  "Xo,"  and  that  it 
had   no   value   to  him   "for  any  purpose." 
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Certainly,   this   does   not   present    any   re- 
versible error. 

3.  Error  Is  assigned  because  the  defend- 
ant's witness  Penhallegon  was  permitted  to 
state,  on  cross-examination,  tbat  It  was 
worth  $425  to  put  in  the  kind  and  style  ot 
heating  plant  that  he  had  figured  on  aa  a 
job  for  the  defendant,  and  that  he  bad  told 
the  defendant  what  he  would  do  the  Job  for 
and  given  him  prices.  This  appears  to  have 
been  legitimate  cross-examination. 

4.  SkTor  Is  assigned  because  the  court  re- 
fused to  permit  the  witness  Hutchinson  to 
testify  that  the  plaintiff,  in  his  presence,  ac- 
knowledged that  the  defendant  had  paid 
him  (76.  The  dlfflcqiity  seems  to  have  been 
In  the  defective  memory  of  the  witness. 
He  was  allowed  a  considerable  latitude,  but 
was  unable  to  say  that  he  had  heard  such 
acknowledgment  or  any  express  or  implied 
admission  of  such  payment,  but  did  say  that 
he  had  been  under  an  impression,  at  some 
time,  that  he  heard  the  plaintiff  or  the  de- 
fendant say  that  $276  had  been  paid.  If 
the  plaintiff  made  or  acquiesced  in  any  such 
statement,  it  would  have  been  competent; 
but  if  the  defendant  made  any  such  state- 
ment, in  the  absence  of  the  plaintiff,  it 
would  have  been  incompetent.  We  cannot 
bold  that  there  was  any  reversible  error 
in  excluding  It 

5.  Certainly  there  was  no  error  In  requir- 
ing the  defendant,  at  the  close  of  the  testi- 
mony, to  elect  whether  his  claim  In  this 
case  would  be  for  a  breach  of  warranty  or 
a  rescission  of  the  contract  Park  v.  Rich- 
ardson, 81  Wis.  399,  51  N.  W.  692;  McLen- 
nan V.  Prentice,  85  Wis.  427,  65  N.  W.  764. 
The  defendant  could  not  at  the  same  time 
afBrm  and  disaffirm  the  contract    Id. 

6.  Error  Is  assigned  because  the  court  re- 
fused to  submit  to  the  Jury  two  questions 
requested,  as  to  whether  the  heating  plant 
was  sold  to  the  defendant  for  the  particular 
purpose  of  heating  his  residence  for  dwelling 
purposes,  and  whether  it  was  reasonably  fit 
and  stdBclent  for  such  purposes.  The  com- 
plaint expressly,  alleged  that  the  furnace, 
and  a  cortaln  amount  of  piping  and  radia- 
tion which  the  defendant  had  previously 
■elected  and  designed,  were  sold  and  deliv- 
ered to  the  defendant  The  evidence  on  the 
part  of  the  plaintiff  tended  to  prove  that 
mich  sale  and  delivery  were  made  without 
any  warranty,  and  with  an  express  refusal 
to  warrant  The  defendant  by  way  of  an- 
swer and  counterclaim,  denied  such  allega- 
tions, and  alleged  the  express  agreement  and 
warranty  referred  to  in  the  statement  of 
fkcts.  As  Indicated,  the  Jury  found  that 
tbere  was  no  warranty.  Having  gone  to 
trial  ap<m  the  direct  Issue  thus  expressly 
noade,  the  defendant  Is  In  no.  position  to  suc- 
cessfully claim  error  for  failure  to  submit  to 
tbe  Jury  the  question  of  such  Implied  war- 
ranty. Boiler  Co.  v.  Duncan,  87  Wis.  124, 
126,  68  N.  W.  .282,  and  cases  there  cited; 
).  I.  Case  Plow  Works  v.  NUea  &  Scott  Co., 


90  Wis.  002,  C03.  63  N.  W.  1013;  T.  B.  Scott 
Lumber  Co.   v.   Hafner-Lothman   Mfg.   Co., 

91  Wis.  672,  678,  65  N.  W.  613.  The  Jury 
found,  in  effect,  that  tbe  defendant  got  Jnat 
what  he  bargained  for,  and  without  any 
warranty.  We  must  hold  that  such  findings 
are  supported  by  the  evidence.  The  Judg- 
ment of  tbe  circuit  court  is  affirmed. 


TEMPLB  V.  NIAGARA  FIRB  INS.  CO. 
(Supreme  Court  ot  Wisconsin.    Feb.  26,  1901.) 

FIRS  INSURANCE— STANDARD  POblOT— OPTION 
TO    REBUILD. 

The  provisions  of  the  standard  fire  In- 
surance policy  (Rev.  St  1898,  |  19£l-44)  limit- 
ing the  liability  of  the  insurer  to  "the  actoal 
cash  value  of  the  property  at  the  time  any 
\oeg  or  damage  accrues,"  "exc^t  when  other- 
wise provided  by  statute,'*  and  that  such  liability 
shall  'in  no  event  exceed  what  It  would  then 
cost  the  insurer  to  repair  or  replace  the. same 
with  material  of  the  like  kind  and  quality," 
and  that  "it  shall  be  optional,  however,"  for 
tbe  insurer  to  "rebuild  or  replace  the  property 
lost  or  damaged  with  other  of  like  kind  and 
quality,"  being  expressly  prescribed  by  the 
standard  policy  law,  the  provision  of  the  prior 
statute  (section  19^)  deciarinr  that  "the 
amount  of  insurance  written  in  a  policy  on 
real  property  which  has  been  "wholly  destroy- 
ed" shall  "be  taken  conclusively  to  be  the  true 
value  of  the  property  when  insured  and  the 
true  measure  of  damages  when  destroyed,"  is 
to  be  construed  therewith,  and,  so  construed,  is 
not  inconsistent  with  the  provision  giving  the 
option  to  rebuild,  though  the  buildings  be  whol- 
ly destroyed. 

Appeal  from  circuit  court,  Dunn  county; 
B.  W.  Helms,  Judge. 

Action  by  William  H.  Temple  against  the 
Niagara  Fire  Insurance  Company,  Impleaded 
with  others.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

C.  B.  Freeman  (F.  V.  Brown  and  W.  D. 
Van  Dyke,  of  counsel),  for  appellant  H  B. 
&  R.  B.  Bundy,  for  respondent 

CASSODAY,  0. 3.  It  appears  from  the  rec- 
ord, and  is  undisputed,  that  prior  to  January 
15,  1900,  the  plaintiff  was  the  owner  of  a 
two-story  frame  hotel  baildlng  situated  in  the 
village  of  Knapp,  and  had  procured  thereon, 
and  then  held,  seven  policies  of  insurance, 
each  insuring  him  against  all  direct  loss  or 
damage  by  fire  to  said  building,  to  the  amount 
stated  in  such  policies,  respectively,  issued  by 
the  several  defendants  herein,  together  aggre 
gating  tbe  siun  of  $6,000,  which  policies  were 
each  and  all  in  the  form  of  the  Wisconsin 
standard  fire  Insurance  policy,  as  established 
by  sections  1041-43  to  1941-62,  Rev.  St  1888; 
that  January  16,  1000,  the  hotel  building  de- 
scribed, of  the  plaintiff,  was  wholly  destroyed 
by  fire;  that  on  or  about  February  14.  1900, 
the  plaintiff  served  due  proofs  of  such  loss  up- 
on each  of  such  Insurance  companies;  that  on 
or  about  March  9,  1900,  notice  In  writing  was 
served  on  the  plaintiff  for  and  in  behalf  of 
each  and  all  of  such  insurance  companies, 
wherein  and  whereby  tbey  each  and  all  elect- 
ed, in  effect,  to  rebuild  said  hotel  pursuant  to 
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the  tetmg  of  their  respective  policies  without 
any  unreaaonable  delay,  and  thereby  notified 
and  required  the  plaintiff  to  famish  the  com- 
pmiee  or  thetr  adjuster  with  rerltted  plans 
and  spedflcatlons  for  such  rebuilding,  as  re- 
qtiested  In  a  former  letter,  and  that  any  delay 
in  furnishing  the  same  would  necessarily  re- 
sult In  ddaying  such  rebuilding;  that  on  or 
about  March  27,  1900,  the  plaihtlfT  replied  in 
writing  to  such  notice,  to  the  effect  that  he 
did  not  wish  the  companies  to  rebuild  the 
building,  and  that  he  would  not  accept  any 
building  which  might  be  built  by  snch  com- 
panies In  BiCtlBfactlon  of  snch  loss;  that  such 
building  was  wholly  destroyed,  and  that  he 
was  entitled  to  the  amount  of  his  written  In- 
surance, and  would  Insist  on  the  payment  of 
the  same;  that  on  or  about  April  11,  1900,  the 
adjuster  in  behalf  of  each  and  all  of  snch  In- 
surance companlcft  again  notified  the  plaintiff 
that  the  plans  called  for  by  snch  companies 
February  20,  IflOO,  and  again  March  9,  1900, 
had  not  been  received;  that  such  companies 
were  waiting  for  the  plaintiff  to  furnish  such 
phtns  and  specifications  in  order  that  the  hotel 
might  be  rebuilt  and  completed  in  the  same 
mamata  as  it  was  at  the  time  of  the  fire,  Jan- 
nary  16, 1900;  that  if  he  failed  to  furnish  snch 
plans  and  specifications  within  a  reasonable 
time  from  that  date,  the  insurance  companies 
woidd  proceed  to  rebuild  his  hotel  from  the 
best  information  obtainaUe  with  reference  to 
the  plans  of  the  same,  and  the  quality  and 
rariety  of  the  various  kinds  of  material  con- 
tained In  the  bunding  at  the  time  of  the  fire; 
that  on  or  about  April  16,  1900,  the  plalntltr 
repUed  to  the  efl'ect  that,  in  order  to  avoid  any 
technical  want  of  performance  of  the  contract 
on  his  part,  he  bad  determined  to  fumish  the 
plans  and  specifications  thereunto  attached, 
but  did  not  fnmiRh  them  for  the  purpose  of 
having  the  companies  rebuild  his  betel;  that 
he  thereby  notified  the  companies  that  he  did 
not  consent  to  their  rebuilding  the  same  on 
his  premises ;  tiiat  be  would  not  accept  any 
building  placed  tticreon  in  satisfaction  of  the 
losa  in  whole  or  in  part;  that  the  building  was 
totally  destroyed,  and  that  he  claimed  the  full 
amouDt  of  the  insurance,  $6,000,  in  cash,  and 
would  Insist  opoD  its  payment;  that  on  or 
about  April  24,  1900,  the  ptaintltf.  In  pursu- 
ance of  section  2009ci,  Rev.  St.  1896,  com- 
menced this  actios  against  each  and  all  of  soe^ 
'Companies  and  npon  each  and  all  of  such  poli- 
des,  and  demanded  Judgment  against  each 
company  for  the  amonnt  of  the  policy  issued 
by  it,  and  interest  thereon;  that  each  of  said 
seven  defendants  answered,  setting  up  such 
standard  policy,  and  the  election  of  all  the  de- 
fendants to  rebuild,  as  stated,  and  the  fact  that 
they  had  within  a  reasonable  time  entered  up- 
on the  rebuilding  of  such  hotel,  and  were  then 
■engaged  in  snch  rebuilding  under  the  douse  of 
the  policy,  authorizing  them  to  so  rebuild,  and 
that  the  same  was  Deing  done  according  to 
the  plans  and  specifications  so  furnished  by 
-the  plalntiflT.  The  cause  so  at  issue  having 
>t>een  tried,  and  at  the  close  of  the  testimony. 


the  Jury,  by  direction  of  the  court,  returned  a 
verdict  to  the  efl:ect  that  they  found  for  the 
ptatlntlff  and  acalnat  the  d^endanta,  re^>ec- 
tlvely,  for  the  fohowlng  amounts,  to  wit, 
against  the  appellant,  the  Niagara  Klre  Insur- 
ance Cozz^iany,  $1,02&;  the  Hanover  Insnranoe 
Company,  91,026;  the  Msjihattan  Fire  Insur- 
ance Company,  9512.60;  the  Boston  Insurance 
Company,  9612.50;  the  Milwaukee  Mechanics' 
Insnrance  Company,  91,026;  the  Providence- 
Washington  Insurance  Company,  91>025;  tbe 
North  British  &  Mercantile  Insurance  Com- 
pany, 91«026.  From  the  Jndgment  entered  up- 
on that  verdict  accordingly,  the  defendant  the 
Niagara  Fltc  Insurance  Company  brings  this 
appeal.  « 

CauBsel  fbr  the  piatntltT  contends,  and  tbe 
trial  court  obvionsly  held,  that  the  defendants 
had  no  optloDal  rig^t  under  the  standard  poli- 
cies ta.  question,  to  rebuild  the  hotel.  Sections 
IMl-43  to  UB41-62,  Rev.  Bt  1H98.  This  is 
p«t  upon  the  ground  that  another  section  of 
tlK  statute,  which  has  been  in  force  fbr  many 
years,  requires  that  "the  amount  of  tbe  In- 
surance written  in"  a  policy  upon  real  property 
which  had  been  "wholly  destroyed"  sboadd  "be 
taken  conduetvely  to  be  the  true  value  of  tbe 
property  when  insured,  and  the  true  amount 
of  loss  and  the  measure  of  damages  when  de- 
stroyed." Section  1S43,  Rev.  St  U»8l  It  Is 
conceded  that  the  hotel  in  questloB.  was  wholly 
destroyed.  Undw  aorii  statute  this  court  has 
frequently  held  that  the  amount  written  ba 
such  a  policy  must  in  the  language  of  tlte 
statute;  "be  taken  conclnslvely  to  be  the  true 
value  of  tbx  property,"  and  for  the  amoant  of 
the  loss  and  the  measure  of  damages,  as  there- 
in stated,  any  provision  of  a  written  contract 
to  the  contrary  notwithstanding.  RelUy  v. 
Insurance  Oa,  4S  Wis.  4^;  Thonqaen  v.  In- 
surance Ca,  46  Wis.  38S;  Seyk  v.  Insurance 
Co..  74  Wis,  67,  41  N.  W.  448,  3  U  R.  A.  523. 
TlM  same  rule  applies  where  there  are  several 
policies  in  different  companies  upon  the  real 
estate  so  destroyed.  Osbkosh  Uashgbt  Go.  v. 
Germanla  Fh-e  Ins.  Ca,  71  Wis.  4M,  37  N.  W. 
819.  No  one  Is  here  contending  that  the  ag- 
gregate amount  of  biaurance  written  in  the 
seven  policies,  amoanting  to  98,006,  is  not  to 
"be  taken  conclusively"  as  the  tme  value  of 
the  property  destroyed.  The  coBtentloB  on 
tbe  part  of  the  plaintiff  is  that  the  ataiidard 
policy  is  a  mere  contract,  and  that  hi  so  far 
as  it  purports  to  give  the  companies  tbe  option- 
al right  to  rebuild,  it  Is,  under  the  adjudica- 
tions cited,  in  conflict  with  section  1948,  Rev. 
St  1898.  and  hence  void.  The  dltticalty  with 
this  contention  is  that,  although  in  the  form 
of  a  contract  yet  each  of  the  seven  poUcles 
Is  in  the  terms  expressly  prescribed  by  the 
statutes.  Sections  l»41-»  to  llMl-02.  id. 
It  la  the'  only  form  of  poDey  which  either  of 
the  defendants  .had  the  right  to  issue  npon  the 
property  in  question,  and  the  only  contract  for 
such  Insivance  which  the  parties  had  the  pow- 
er to  make.  Section  1941-84,  Id.  The  dauae 
In  the  policy  giving  the  defend^ats  Hie  optimial 
right  to  reboUd  was  not  made  a,  pan  of  the 
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poiiey  merelT'  by  virtue  of  the  agreemenst  of 
the  psztless  but  also  by  the  expnae  command 
-of  the  statute.  Hamlltan  y.  Snsamnce  Co., 
156  M.  Y.  336,  50  N.  E.  863,  42  L.  H.  A.  48&. 
Tbla  court  has  repeatedly  treated  and  con- 
•trued  the  standard  policy  as  a  statutory  law 
MB  well  as  a  contract  Bourgeois  v.  North- 
western Nat  Ins.  Co.,  He  Wis.  606,  610, 
57  N.  W.  347;  atiaker  v.  Phoenix  Ins.  Co.,  101 
Wis.  419,  77  N.  W.  752;  Hobklrk  v.  Same, 
102  Wis.  16,  78  N.  W.  160;  and  Vorous  t. 
aaine.  102  Wis.  80.  78  N.  W.  l«2,-clted  by 
«onfisel,  are  not  in  conflict  with  what  has  been 
-stated.  Being  a  law  as  well  as  s  contract.  Its 
provisions  were  all  binding  upon  the  parties. 
One  provision  of  the  staadard  policy  limits  the 
liability  of  an  Insurance  company  to  "the  ac- 
tual catBh  value  of  the  property  at  the  time  any 
loss  or  damage  accrues,"  "except  when  other- 
wise provided  by  statute";  and  then  provides 
tiiat  such  Uftblllty  should  "tn  no  event  exceed 
what  It  would  then  cost  the  Insured  to  repair 
or  replace  the  same  with  material  of  the  like 
ktaid  and  quaUty."  Section  1941-44,  Rev. 
St  1898.  That  Is  followed  by  the  provision 
^ving  the  optional  right  to  rebuild,  which  de- 
'Clares  that:  "It  shaU  be  optional,  however, 
■with  this  company  to  take  all  or  any  part  of 
the  articles  at  each  ascertained  or  appraised 
▼alue,  and  also  to  repair,  rebuild,  or  r^lace 
the  property  lost  or-  damaged  with  other  of 
-like  kind  and  quaUty,  within  a  reasonable 
time,  on  giving  notice  wlthbi  thirty  days  after 
the  receipt  of  the  proof  herein  required  of  lis 
fntentloH  to  do  so;  but  there  can  he  no  aban- 
dcimieat  to  this  company  of  the  property  de- 
scribed.' Section  1941-44,  Id.  Section  194a, 
Id.,  as  to  the  conclusiveness  of  the  value  of 
the  property  destroyed  and  the  amount  of  lose 
and  damage,  must  be  construed  in  connection 
with  these  provisions  of  the  statute,  and,  when 
so  coDBtrued,  there  Is  no  necessary  conflict.  It 
follows  from  what  has  been  said  that  the 
several  defendants,  by  electing  to  rebuild,  as 
stated,  had  the  right  to  rebuild  the  hotel  In 
accordance  with  the  plans  and  specifications 
furnished  by  the  plaintiff.  It  appears  from 
the  uncontradicted  evidence  that  the  defend- 
ants, and  each  of  them,  within  a  reasonable 
time,  did  rebuild  and  reconstruct  such  build- 
ing In  full  accordance  with  the  plans  and  sped- 
-flcotlons  thereof  so  furnished  by  the  plalnttft, 
and  that  the  building  was  fully  completed  by 
the  defendants  on  or  about  August  25.  1900, 
«nd  that  the  same  was  within  a  reasonable 
time.  A  verdict  shonid  have  been  directed  In 
favor  of  the  defendant.  The  judgment  of  the 
-^Hrcnlt  court  Is  reversed,  and  the  cause  Is  re- 
onanded  for  a  new  trial. 


BROWN  T.  GRISWOLD  et  nx. 
XSapreme  Court  of  Wisconsin.    Feb.  26,  1901.) 

aBAI<-BBTATB    AQENT— AtTTHORITY— FINDINQS 
— EVIDBNCB. 

1.  A  fifiding  of  fact  that  C  had  not  been  an- 
«b«rised   by   O.   to   execute   the    contract   of 


sale  sved  on  la  ambigODUs  on  the  real  issue 
whether  G.'s  anthorlty  to  C.  was  to  close  salee 
and  commit  biiu  to  them,  or  only  to  present 
customers  for  bis  acceptance  or  rejection,  the 
natural  construction  Indicating  no  more  than  a 
decision  either  of  the  question  of  fact  whether 
G.  expressly  authorized  0.  to  execute  the  spe- 
cific written  contractt  oi  of  the  question  of  law 
whether  authority  so  to-  do  resulted  from  the 
transactions  between  them;  and  it  appearing 
that  the  question  was  debated  before  the  tried 
court  whether  oral  authority  was  sufficient  to 
empower  an  agent  to  malte  a  written  contract 
for  the  sale  of  land,  and  the  evidence  pre- 
ponderating in  favor  of  the  contention  that 
the  arrangement  was  that  C.  should  make  and 
close  a  sale  on  behalf  of  G.  if  opportunity 
arose,  the  finding  will  be  construed  as  one  that 
such  arrangement  did  not  constitute  authority 
to  execute  the  written  contract 

2.  There  being  no  finding  on  the  real  issue, 
whether  the  arrangement  between  defendant 
and  C.  was  that  O.  should  make  and  close  sales 
on  behalf  of  defendant,  If  he  had  opportunity, 
at  the  price  fixed  as  contended  by  plaintiS  and 
testified  to  by  0.,  or  was  merely  tor  C.  to  pre- 
sent customers  to  defendant  for  his  acceptance 
or  rejection,  as  contended  and  testified  to  by 
defendant,  judgment  for  defendant  will  be  re- 
versed, and  judgment  directed  for  plaintiff, 
the  onier  evidence  being  correspondence  be- 
tween C.  and  defendant,  in  which  C  assumes 
that  he  has  authority  to  sell,  and  defendant  in- 
dicates his  understanding  that  C.  was  to  make 
a  sale,  and  the  fact  that  before  Oi  sold  part  of 
the  property  to  plaintiff  he  made  a  written  con- 
tract of  sale  of  the  other  part,  pursuant  to 
which  defendant,  without  objection,  made  a 
deed,  and  for  which  sale  be  paid  0.  a  commis- 
sion, which,  according  to  O.'s  testimony,  was 
stipulated  in  advance,  but  which  was  incoa- 
sistcnt  with  defendant  s  statement  of  the  origi- 
nal agreement. 

3.  Defendant,  in  action  for  specific  perform- 
ance of  contract  of  sale  of  land,  having  deeded 
the  land  to  one  having  notice  of  the  lis  pen- 
dens, decree  will  be  entered  which  of  its  own 
force  transfers  to  plaintiff  the  title  which  de- 
fendant had  at  commencement  of  the  action. 

Appeal  from  circuit  court.  Grant  county; 
George  Clemenson,  Judge. 

Action  by  Robert  W.  Brown  against  O.  P. 
Grlswold  and  wife.  Complaint  dismissed. 
and  plaintiff  appeals.    Reversed. 

The  defendant,  being  the  owner  of  a  tract 
of  real  estate  In  the  city  of  Platteville,  front- 
ing north  on  Main  street  abont  210  ffeet,  and 
extending  southward  about  360  feet,  through 
the  block,  to  another  street,  made  a  verbal 
arrangemtot  with  Thomas  h.  Cleaiy,  a  law- 
yer, either  to  make  sale  thereof  or  to  find 
customers  therefor.  After  several  years, 
characterized  by  mnch  correspondence,  and 
during  which  the  south  half  of  the  premises 
had  been  sold  by  said  Cleary,  the  latter,  on 
June  2,  1896,  closed  a  sale  of  the  remainder 
to  Brown  at  the  price  of  $3,500,  payable  up- 
on delivery  of  the  deed,  and  gave  to  him  an 
acknowledgment  of  payment  of  $100  thereof, 
reciting  the  terms  of  the  agreement  of  sale, 
and  signed  the  same,  "O.  F.  Griswold,  by  T. 
L.  Cleary,  Agent"  Defendant  repudiated 
the  sale,  and  on  the  day  after  this  suit  was 
commenced  and  Us  pendens  filed  conveyed 
the  premises  by  warranty  deed  to  one  Mc- 
Coy, on  whom  had  been  served  a  copy  of  the 
notice  of  lis  pendens  the  day  before  the  Al- 
taic of  complaint  and  lis  pendena>    Thia  ae- 
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tlon  being  brought  to  require  spedfflc  per- 
formance, and  being  tried  by  the  court,  Judg- 
ment was  rendered  dismissing  the  complaint, 
from  which  the  plaintitC  appeals.  Further 
detail  of  facts  will  appear  in  the  opinion. 

Orton  &  Osbom,  for  appellant  Lowry  & 
Olementson,  for  respondents. 

DODGE,  J.  (after  stating  the  facts).  There 
Is  but  oae  debatable  question  In  this  case, 
and  that  Is  whether  the  defendant  Grls- 
wold's  arrangement  with  T.  L  Cleary  was 
merely  an  authority  to  seek  and  produce 
customers  for  the  defendant's  property,  or 
whether,  as  between  themselves.  It  was  con- 
templated and  agreed  that  Mr.  Cleary  was 
to  sell  the  property  at  prices  named  and 
bind  Mr.  Griswold  to  such  sale.  This  de- 
pends upon  what  was  the  conversation  which 
the  parties  confessedly  had  at  about  the  time 
the  respondent  left  PlatteviUe,  in  1892,  as  to 
which  different  versions  are  given  by  Mr. 
Cleary  and  by  the  defendant  In  their  testi- 
mony. This  conversation.  In  which  the 
agreement,  whatever  It  was,  was  made,  was 
followed  by  several  years  of  correspondence 
and  other  transactions,  all  referring  back  to 
that  original  arrangement  and  they  are  rele- 
vant and  material  merely  as  declarations 
and  conduct  evidentiary,  and  by  way  of  prac- 
tical construction,  of  the  agreement  Into 
which  Cleary  and  Griswold  had  already  en- 
tered. This  being  the  Issue,  a  direct  and  un- 
ambiguous finding  of  the  trial  court  thereon 
would  be  of  very  much  weight,  and,  unless 
the  preponderance  of  evidence  to  the  con- 
trary of  such  finding  was  entirely  clear,  we 
should  deem  ourselyes  controlled  thereby. 
On  turning  to  the  so-called  findings,  we  find 
a  document  which  It  Is  confidently  believed 
Is  without  precedent  It  consists  of  some 
13  printed  pages,  reciting  a  large  share,  but 
not  all,  of  the  evidence  In  detail.  It  finds 
that  Mr.  Griswold  gave  in  testimony  certain 
qnoted  words,  and  wrote  certain  quoted  let- 
ters, an'd  the  same  as  to  Cleary  and  as  to 
the  plaintiff.  Indeed,  the  first  17  of  the  so- 
called  "Findings  of  Fact"  are  but  little  more 
than  a  repetition  of  Information  t^hich  ordi- 
narily is  derived,  and  in  this  case  could  have 
been  derived,  from  the  bill  of  exceptions,  at 
least  so  far  as  the  findings  have  any  refer- 
ence to  the  single  disputed  issue.  The  so- 
called  findings  of  fact  conclude  with  the 
eighteenth:  "I  further  find  that  Mr.  Cleary 
had  not  been  authorized  by  Mr.  Griswold  to 
execute  the  contract  of  June  2,  1886,  set 
forth  in  finding  10,  and  that  the  latter  did 
not  ratify  said  contract,  but  refused  to  do 
so."  Then  follows  the  single  conclusion  of 
law  that  the  plaintiff  is  not  entitled  to  the 
relief  demanded,  and  defendants  are  entitled 
to  have  the  complaint  dismissed  upon  the 
merits.  This  eighteenth  finding  Is  ambigu- 
ous. It  does  not  declare  the  conclusion  of 
the  trial  Judge  either  way  upon  the  real  liti- 
gated issue,  namely,  whether  Griswold's  au- 


thority to  Oleary  was  to  close  sales  and  com- 
mit him  to  them,  or  was  only  to  present  cus- 
tomers for  his  acceptance  or  rejection.  The 
natural  construction  of  the  words  used  in 
the  eighteenth  finding  would  indicate  no 
more  than  a  decision  either  of  the  question 
of  fact  whether  Griswold  expressly  author- 
ised Cleary  to  execute  the  specific  written 
contract,  or  a  question  of  law  whether  au- 
thority so  to  do  resulted  from  the  transac- 
tions between  them.  It  was  stated  upon  the 
argument  without  dissent,  that  a  question 
largely  debated  before  the  trial  court  was 
whether  oral  authority  could  suffice  to  em- 
power an  agent  to  make  a  written  contract 
for  the  sale  of  lands.  That  question  was 
not  discussed  by  the  respondent  In  this  court. 
and  the  law  thereon  in  this  state  in  favor 
of  such  power  seems  to  be  well  settled  in 
Dodge  V.  Hopkins,  14  Wis.  630;  Smith  v. 
Armstrong,  24  Wis.  446;  and  Tufts  v.  Brace, 
103  Wis.  341,  344.  79  N.  W.  414.  In  this  sit- 
uation we  are  left  in  much  doubt  whether 
the  record  discloses  any  conclusion  of  fact 
by  the  trial  court  upon  the  material  issue, 
or  merely  upon  one  which  the  court  believed 
to  be  material,  but  which,  under  the  autluv- 
Itles,  is  not  so.  A  careful  examination  of  all 
the  evidence  leaves  no  doubt  that  as  an 
original  proposition,  it  preponderates  in  fa- 
vor of  Mr.  deary's  version  of  the  contract, 
as  will  appear  by  a  fuller  discussion  thereof 
hereafter;  and,  while  we  are  not  prepared 
to  declare  that  its  preponderance  Is  so  dear 
and  overwhelming  that  we  would  set  aside 
an  unambiguous  finding  of  the  trial  court 
to  the  contrary,  the  fact  that  it  does  pre- 
ponderate against  this  eighteenth  finding,  if 
it  be  construed  as  respondent  would  have  it. 
Is  a  very  cogent  one. in  guiding  us  to  a  con- 
clusion as  to  the  meaning  of  that  finding. 
We  should  be  slow  to  believe  that  the  court 
meant  to  decide  that  the  parties  did  not 
have  an  intention  which  their  conduct  and 
correspondence  have  so  clearly  evinced. 
Again,  If  the  court  intended  by  this  last  find- 
ing to  decide  what  were  the  terms  of  the 
agreement  or  arrangement  between  Cleary 
and  Griswold,  we  are  unable  to  conceive  any 
purpose  to  be  accomplished  by  devoting 
many  pages  to  setting  forth  the  words  of 
their  testimony  and  corresiwndence.  Such  in- 
strument strongly  suggests  confirmation  of 
what  was  asserted  upon  the  argument  that 
the  eighteenth  finding  merely  deblared  the 
court's  conclusion  that  although  the  arrange- 
ment bad  been  that  Mr.  Cleary  should  make 
and  close  a  sale  on  behalf  of  his  principal 
If  he  had  an  opportunity  at  the  price  fixed, 
such  arrangement  did  not  constitute  an  au- 
thority to  execute  the  written  Instrument  on 
which  the  plaintiff  relied.  All  these  consid- 
erations constrain  us  to  the  view  that  such 
is  the  true  meaning  and  construction  of  the 
eighteenth  finding,  and  that  the  case  comes 
to  us  with  no  finding  by  the  court  belo-w 
upon  the  disputed  question  of  fact  on  the 
resolution  of  which  the  rights  of  the  parties 
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nnut  depend.  Being  thns  without  such  find- 
ing, three  courses  are  open  to  us  on  appeal. 
If  the  evidence  clearly  supports  the  judg- 
ment, we  should  conflrm  it.  Jones  t.  Jones, 
71  Wis.  520,  88  N.  W.  88:  Raipe  v.  Gorrell, 
105  Wis.  636,  81  N.  W.  1009.  Falling  this. 
If  the  question  is  In  doubt  and  uncertain,  so 
that  a  decision  here  might  worls:  injustice,  we 
should  reverse  and  remand  for  further  trial. 
Kemp  V.  Seely,  47  Wis.  687,  3  N.  W.  830; 
Cramer  v.  Hanaford,  53  Wis.  85,  88,  10  N. 
W.  15;  Hill  V.  Surety  Oo.,  107  Wis.  19,  28, 
34,  81  N.  W.  1024.  But,  if  an  examination 
of  the  evidence  discloses  with  reasonable  cer- 
tahaty  a  preponderance  in  favor  of  the  plaln- 
tUTs  contention,  it  is  our  duty  to  dhrect  judg- 
ment In  accordance  therewith.  Maldaner  ▼. 
Smith,  102  Wis.  30,  41,  78  N.  W.  140;  Ham- 
Uton  V.  Quarry  Co.,  106  Wis.  352,  81  N.  W. 
876:  Hill  V.  Surety  Co.,  supra.  We  proceed, 
therefore,  to  an  examination  of  the  evidence. 
Mr.  deary's  testimony  as  to  the  only  in- 
terview In  which  authority  was  given  is  as 
follows:  "He  told  me  to  sell  it  if  I  could,  and 
save  me  the  prices  upon  the  property.  The 
price  on  the  back  lot  that  McBrlde  bought 
was  fifteen  hundred  dollars,  and  on  the  front 
lot  upon  which  his  (Orlswold's)  house  stood 
It  was  thirty-five  hundred  doUan.  My  com- 
mission was  to  be  fifty  dollars  on  the  back 
lot.  and  one  hundred  dollars  on  the  front 
one."  The  respondent's  version  was  substan- 
tially as  follows:  "I  asked  him  what  he 
would  charge  me  to  find  a  customer  for  me, 
In  case  I  concluded  to  sell  It,  and  I  fixed  my 
price  at  15.000.  To  my  question  he  replied 
that  he  would  charge  me  $25.  I  aays.  That's 
reasonable,  Tom.'  And  I  says,  'If  you  suc- 
ceed in  finding  some  one  that  will  pay  my 
price,  I  think  probably  I  will  be  willing  to 
pay  a  little  more.'  *  *  *  In  any  case,  he 
was  to  correspond  with  me,  and  receive  In- 
structions from  me,  in  regard  to  either  sell- 
ing or  renting;  and  when  I  left— a  few  days 
before  I  left— I  said  to  him,  'If  you  hear  of 
any  one  that  wants  to  buy,  just  let  me 
know.' "  These  conversations  shortly  pre- 
ceded respondent's  departure  from  Platte- 
TQle,  which  took  place  about  August  1,  1802. 
The  first  letter  which  Mr.  Cleary  writes  was 
August  28,  1882.  It  commences,  "Dear 
Friend:  No  sale  made  as  yet;"  then  goes  on 
with  some  information  about  renting,  sales 
of  other  property  in  the  vicinity,  and  possi- 
bility of  subdivision  of  the  premises.  This 
was  followed  by  a  further  letter  discussing 
the  subject  of  renting  and  terms  thereof. 
To  the  two  letters  reply  was  made  by  de- 
fendant on  September  2d,  discussing  merely 
the  subject  of  renting,  repairs,  etc.  The  fol- 
lowing spring,  Bfarch  30,  1803,  Mr.  Cleary 
writes:  "There  are  now  again  inquiries  for 
real  estate  in  this  city.  Mort  Eastman  and 
Max  Sickle  have  inquired  as  to  prices  on 
yonr  property.  I  do  not  like  to  give  them 
terms  now  before  consulting  you  again.  It 
Is  now  some  time  since  I  heard  from  yon, 
and  since  that  time  you  may  have  changed 


your  mind."  It  recites  his  remembrance  of 
the  prices,  and  says:  "Now,  if  those  terms 
are  to  stand,  let  me  know  at  once.  Of 
course,  you  said  I  might.  If  I  remember  cor- 
rectly, sell  the  back  lot  for  some  less,  but  I 
have  now  forgotten  the  exact  figures,  and  I 
wish  you  to  repeat  Instructions."  To  that, 
April  2d,  respondent  replies:  "I  am  still  dis- 
posed, for  a  time  at  least,  to  stick  to  my 
original  figures.  »  »  •  Do  the  best  you 
can  to  secure  my  figures,"— and  suggests  pos- 
sible modifications  In  price.  Nothing  appears 
to  have  been  accomplished  during  that  year 
until  January  12,  1894,  when  Mr.  Cleary 
writes:  "I  have  occasionally  been  aaked 
whether  you  still  wished  to  sell  those  back 
lots.  '  I  think  Morton  Eastman  is  nearly 
ready  to  buy  them  if  you  wish  to  sell  them. 
I  have  told  him  all  the  time  the  price  was 
91,500  for  your  back  lot  I  didn't  want  to 
make  a  bargain  with  him  now,  until  I  heard 
from  you  again,  because  you  might  have 
changed  your  mind  since  I  heard  from  you 
last.  Perhaps  you  intend  to  come  back  again 
to  live  here.  I  hope  you  do."  To  that  Qrls- 
wold  replied,  January  19th,  "Will  say,  in  re- 
gard to  my  back  lot,  that  it  is  still  for  sale, 
and  that  my  price  stlU  remains  the  same, 
(1,500;"  and  closes,  after  suggesting  certain 
changes  in  line  and  offering  to  sell  the  front 
lot  at  18,500,  with  the  words,  "Hope  you  will 
be  able  to  make  a  sale."  Then  follows  a  let- 
ter from  Cleary  of  March  14,  1894,  Indicating 
dlfiiculty  in  getting  $1,600  for  the  back  lot, 
and  probability  of  $1,400;  and  on  March 
16th  Grlswold  writes,  hoping  to  get  the  $1,- 
600,  but  says:  "I  would  like  for  you  to  use 
your  own  Judgment  in  the  matter,  keeping 
in  mind  my  best  interests.  While  I  am  rath- 
er inclined  to  think  from  the  tone  of  your 
letter  that  he  can  be  induced  to  pay  $1,600, 
If  yon  think  otherwise  you  may  offer  It  to 
him  for  $1,450.  And  If,  in  your  opinion, 
$1,400  Is  most  he  will  pay  for  It,  let  her  slide 
at  that.  *  *  *  At  whatever  price  back 
lot  Is  sold.  It  must  not  measure  longer  in 
depth  (north  and  south)  than  front  lot.  •  •  • 
I  hope  that  you  will  be  able  to  make  a  sale  to 
McBride,  as  he  will  probably  build  a  pretty 
good  house."  On  March  22d  Cleary  writes: 
"Dear  Friend:  I  sold  the  back  lot  to-day  to 
John  McBride  for  $1,400.00.  It  was  the  best 
that  I  could  do.  •  •  •  I  made  a  written 
contract  with  him,  a  copy  of  which  I  here- 
with inclose  you."  To  this  letter  no  reply 
was  made,  but  on  March  29th  Cleary  sent 
deed  in  fulfillment  of  the  contract  of  sale, 
which  the  defendant  promptly  executed,  and 
returned  with  instructions  to  deliver  in  ac- 
cordance with  the  written  agreement  of  sale, 
which,  by  the  way,  was  signed  by  the  pur- 
chaser, McBride,  and  by  "O.  F.  Griswold,  by 
T.  I>.  Cleary,  Agent."  In  remitting  the  pro- 
ceeds, Cleary  deducted  $50  for  his  commls- 
Bicm,  together  with  certain  other  expenses, 
and  defendant  responded  that  ha  saw  noth- 
ing in  the  deductions  to  object  to.  Thereafter, 
through  the  years  1884  and  1886,  more  or 
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less  coiTespondence  took  place  betn-een  the 
parties,  consiBting  mainly  of  discusBlon  at 
prices  and  possible  customers,  all  at  less  than 
the  $3,500,  which  had  been  named  as  the 
selling  price,  and  indicating  a  mutiul  un- 
derstanding between  the  parties  that  the  lat- 
ter was  a  pretty  high  figure,  and  that  pos- 
sibly less  than  that  might  be  accepted.  The 
only  letter  of  much  significance  is  one  of 
May  10,  1895,  after  deary  was  already  In 
negotiation  with  the  plaiutlfT,  of  which  he 
had  written  defendant,  who  replied  with  ref- 
erence to  some  negotiation  he  blmself  was 
having  with  one  McCoy.  He  says:  "I  write 
him  to-day  that  a  short  time  ago  you  had  an 
out  of  town  customer  for  It  on  the  string, 
and  tliat  before  making  him  (McCkty)  a  price 
I  would  like  to  hear  from  you.  I  suppose 
that  your  customer,  Mr.  B.,  does  not  want  It 
at  the  pdce  made  him;  but  I  would  like  to 
hear  from  you  first,  anyway.  Please  favor 
me  with  a  reply  as  soon  as  possible,  and 
give  me  an  Idea  of  about  the  best  price  you 
can  get  out  of  your  man."  The  last  letter 
passing  between  Oleary  and  defendant  was 
on  October  21,  1805,  having  reference  to  the 
poasitdlit?  of  snbdiriding  the  tract  so  as 
to  get  the  13,500  out  of  It,  but  in  no  wise 
indicating  a  withdrawal  of  that  as  the  price 
of  the  whole.  In  May,  1886,  plaintiff,  Brown, 
wrote  direct  to  Griswold,  explaining  that  Mr. 
deary  had  been  absent  for  a  few  days,  and 
ofteElng  ^3,230  for  the  property.  To  this  de- 
fendant replied  on  May  25th,  declaring  $8,500 
to  stni  be  defendant's  price  for  the  property. 
This  letter  was  shown  to  Cleery,  as  he  thinks, 
before  tbe  closing  of  the  sale  with  Brown. 
CXn  June  2d  Brown  oame  to  deary,  and  ac- 
cepted the  porlce  which  had  been  made  to  him 
by  Cleary,  and  confirmed  by  this  letter  from 
defendant;  whereupon  Cleary  drew  up  a 
written  memorandum  of  the  agreement,  and 
acknowledgment  of  the  payment  of  $100  earn- 
est money,  the  remainder  to  be  paid  upon 
delivery  of  deed,  and  signed  It  in  tbe  name 
of  Griswold.  He  telegraphed  defendant  of 
the  sale,  adding  the  words,  "Wire  answer 
whether  all  right,"  and  at  the  same  time 
wrote  a  letter  In  which  he  explained  that 
inquiry  as  due  to  the  fact  that  the  sale  to 
Brown  was  dependent  on  whether  a  sale  to 
any  one  else  had  been  previously  closed  by 
the  defendant  direct  Defendant  responded 
by  telegram,  "Sale  to  Brown  all  right,  if  there 
are  no  commissions  and  abstract  not  requir- 
ed." Correspondence  followed,  in  which 
deary  insisted  that  the  sale  was  at  $3,500, 
to  be  paid  by  Brown,  and  the  question  of 
commissions  was  between  himself  and  the 
defendant;  whereupon  defendant  sought  to 
repudiate  the  authority,  and,  after  suit  was 
commenced,  made  a  sale  to  one  McCoy,  the 
deed  being  signed  by  Griswold  and  wife, 
for  $3,600,  McCoy  having  full  knowledge  of 
plaintiff's  claims  and  commencement  of  liult, 
and  promising  the  defendant  to  protect  him 
•gainst  any  liability  thereon. 
Aa  we  have  stated  before,  the  question  Is, 


what  was  the  arrangement  orlginaUy  made- 
between  Cleary  and  the  defendant?  for  tbeic- 
Is  nothing  in  the  correspondence  to  modify 
or  change  that,  except,  perhaps,  as  to  priosL 
A.  significant  thing  is  that  the  earliest  cop- 
respoudence  following  that  arrangement  a»- 
sum3s  authority  in  Cleary  to  make  a  sale. 
His  very  first  letter  takes  occasion  to  inform 
defendant  that  no  sale  is  yet  made, — an  ut- 
terly meaningless  remark,  if,  as  defendant 
claims,  be  was  only  to  submit  customers^ 
Cleary's  view  is  confirmed  by  frequent  re- 
marks in  defendant's  letters  indicating  hia 
understanding  that  Cleary  was  to  make  ■ 
sale,  and  most  cogent  of  all  Is  the  fact  that 
Cleary,  a  lawyer  of  standing  and  reputatton. 
obviously  devoted  to  the  interest  of  his  friend 
and  nelghlMr,  the  defendant,  at  the  fiiat 
opp<fftunity  to  obtain  the  price  which  defend- 
ant bad  named,  considered  himself  autboa^ 
ized  to  make  a  binding  written  agreement  ot 
sale,  and  to  that  understanding  defendant 
gave  assent  in  everything  except  direot 
words.  He  approved,  he  executed  deed,  ac- 
knowledged his  duty  to  make  title  and  fur- 
nish abstract  as  that  writing  provided,  and 
also  passed,  not  only  without  dissent,  but 
with  approval,  tbe  charge  of  $50  commiBalon, 
which,  according  to  Cleai7'8  testlm<Hi7,  was 
stipulated  in  advance,  but  which  la  wholly  in- 
consistent with  defendant's  narrative  of  the 
original  conversation.  This  la  enoagh  of  it- 
self to  fully  establish  tbe  correctneaa  of 
Cleary's  version  of  their  arrangement  as 
against  that  of  the  defendant  himself,  wltb- 
out  placing  weight  upon  the  tact  that  deary 
1b  a  disinterested  witness  between  tbe  itar- 
tlea.  There  is  nothing  in  the  subsequent  cor- 
respondence to  modify  this  conclusion  In  the 
least,  and  many  remarks  tending  to  conflrm 
it  There  Is  nothing  to  Indicate  any  raiains 
of  the  price,  and,  indeed,  the  letter  to  Brown 
only  a  week  before  the  sale  was  made  estab- 
lishes that  the  defendant  considered  $3,500 
as  still  the  price,  the  same  having  theretofom 
been  fixed  by  him  and  stated  to  plaintiff  by 
Cleary.  Upon  the  correspondence  subsequegat 
to  the  sale  which  is  now  attempted  to  be  re- 
pudiated we -place  very  little  weight.  The 
controversy  had  then  arisen,  and  declar»- 
tions  then  made  by  the  defendant  In  fala 
own  favor  are  not  receivable  in  eyldenee.  or, 
it  received,  are  not  entitled  to  weight  Suf- 
fice it  to  say  that  throughout  that  subse- 
quent correspondeoice  Cleary  insisted  firmly 
on  the  correctneaa  o£  his  version  of  bis  •»- 
thorlty,  as  afterwards  testified  to  by  him. 
This  Is  the  whole  controversy.  The  only  two 
witnesses  to  the  transaction  have  testifled 
in  full.  The  entire  correspondence  Is  beta(» 
us.  We  have  not  tbe  slightest  doubt  whsm 
the  true  preponderance  of  evidence  is,  and 
can  see  no  reason  to  expect  that  anything 
could  be  gained,  by  farther  trial  or  Investlga- 
tlon  of  this  mooted  question.  It  therefore 
becomes  our  duty  to  reverse,  and  to  direct 
entry  of  such  judgment'  as  the  circuit  eoort 
should   have   rendered   np<»i   this  cridenoa. 
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As  against  defendant,  no  reason  1b  apparent 
wby  specific  performance  ghould  not  be  de- 
creed. He  bas,  perhaps,  disabled  himself 
frmn  malting  a  eonveTance  wbicii,  alone,  will 
be  effectlTe  to  transfer  ttae  title,  but  be  bas 
done  so  since  suit  was  commenced,  and  to 
one  wbo,  while  not  a  party,  can  have  no 
rights  gn:«ater  than  the  defendant,  since  he 
purchased  not  only  with  the  constructive  no- 
tice resulting  from  the  filing  of  the  complaint 
and  lis  pendens,  bat  with  the  actual  notice 
resulting  from  plaintiff's  industry  in  serving 
upon  him  a  copy  of  the  notice  of  Us  pendens. 
A  decree  acting  directly  on  the  title  to  this 
land  will  therefore  be  as  effective  against 
McCoy  as  against  tiie  defendant  himself. 
Section  8187,  Sev.  St  1808;  Newton  v.  Mar- 
shall. 62  Wis.  8,  21  N.  W.  803.  Since  a 
mere  command  to  the  defendant  Griswold 
to  execute  a  deed  to  the  plaintiff  would  not 
■etuic  to  the  latter  the  rights  to  which  he 
iB  entitled,  a  decree  should  be  entered  which, 
Tipon  payment  of  98,400,  of  its  own  force 
transfers  to  the  plaintiff  all  of  the  title 
wblA  tbe  defeadantB  bad  at  the  time  of  the 
eommeaeeraent  of  the  suit,  whether  now 
vested  in  them  or  in  any  person  clnluilng 
tmdar  tkem  sahsequent  to  that  date,  and 
wbicb  may  be  recorded  in  the  registry  of 
deeds.  Judgment  reversed,  and  cause  le- 
manAed,  with  directions  to  enter  Judgment 
in  favor  of  the  plaintiff  in  accordance  with 
this  opinioa 
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SCHOOL    DIBTRICTS-OPFIOBRS-RSBIONATIOM 
—VACATING  OFFICB. 

1.  Under  Bev.  St.  1808,  §  961,  providing  that 
the  resignation  of  a  school-district  officer  shall 
be  made  to  the  district  board,  tender  of  ree- 
ignatioo  to  the  electors  of  the  dJHtrict  at  the 
annual  meeting  is  ineffectual. 

2.  A  school  -district  treasurer,  who,  by  Rev. 
Bt.  18G6,  I  443,  is  prohibited  from  being  both 
treasurer  and  clerk  of  the  district,  does  not,  \iy 
attempting  to  resign  the  treasurysbip,  and  by 
pnblicly  accepting  the  office  of  clerk,  vacate  the 
office  of  treasurer,  so  as  to  make  nim  eli^ble 
to  ^e  office  of  cieik,  l>efore  his  successor  as 
treasurer  is  elected  and  qualified;  though  sec- 
tion 962  proTldes  every  olfice  sliall  become  va- 
cant on  the  resignation  of  the  incnmbeut,  and 
section  481  provides  that  the  officers  of  a 
school  district  atiaU  hold  office  tor  three  years, 
and  till  their  suecessors  have  been  elected  or 
appointed,  but  not  beyond  ten  days  beyond  ex- 
piration of  their  term  of  office;  it  being  provid- 
ed by  section  44S  thot  the  treasurer  of  a 
school  district  shall  hold  office  "till  his  suc- 
cessor be  elected  or  appointed  and  qualified." 

S.Bev.  St.  1898,  i  433a,  providing  that,  when 
the  derk,  director,  or  treasurer  of  a  school  dis- 
trict sbaU  be  absent  from  the  district  for  over 
60  days,  his  office  shall  be  deemed  vacant, 
while  making  such  absence  authority  for  ap- 
pointing a  successor,  is  to  be  construed,  so  far 
as  the  treasnrer  is  concerned,  with  section  443, 
providing  that  he  shall  hold  office  till  his  suc- 
cessor be  dected  or  appointed  and  qualified. 

Appeal  from  superior  court,  Milwaukee 
ommty;  i.  G.  Ludwlg,  Judge. 


Quo  warranto,  on  the  relation  of  John  U. 
Wheeler,  against  Charles  F.  Kobles.  Judg- 
ment for  relator.  Defendant  ajHiealB.  Re- 
versed. 

Quo  warranto  to  try  title  to  the  office  of 
school-district  clerk  of  district  No.  11  of  the 
town  of  Wauwatosa.  The  case  -was  tried  by 
the  court  without  a  Jury.  Findings  of  fact 
were  made  which  are  not  challenged. 
Briefly  stated,  they  are  as  follows:  Relator 
and  defendant  are  qualified  electors  of  said 
school  district.  Relator  was  treasurer,  hit 
term  of  office  expiring  on  the  first  Monday 
of  July,  1900.  A  meeting  of  the  electors  was 
held  July  3,  1899.  Part  of  the  business  wa> 
the  election  of  a  clerk.  A  majority  of  the 
votes  were  cast  for  relator.  He  thereupon 
presented  his  resignation  to  the  electors,  and 
by  a  unanimous  vote  it  was  accepted.  He 
then  declared  his  acceptance  of  the  office  of 
clerk.  Thereupon  the  electors  elected  de- 
fendant treasurer.  Relator  then  received 
the  records  and  books  from  the  former  clerk, 
and  afterwards  took  the  school  census,  and 
executed  the  office  of  clerk  until  ousted  by 
defendant  The  defendant  refused  to  quali- 
fy as  treasurer,  and  no  person  has  been 
elected  or  appointed  to  that  office.  Relator 
bas  continued  to  hold  the  moneys  of  the  dis- 
trict, but  has  refused  to  act  as  treasurer. 
On  July  17th  the  town  clerk,  believing  there 
wa3  a  vacancy  in  the  office  of  district  clerk, 
duly  appointed  the  defendant  to  that  posi- 
tion. Acting  under  such  appointment  the 
defendant,  about  July  28,  1899,  assumed  the 
office  of  clerk,  and  has  since  excluded  the  re- 
lator therefrom.  As  conclusions  of  law  the 
court  found  that  relator,  having  publicly  re- 
signed his  office  of  treasurer,  and  accepted 
that  of  clerk,  his  former  office  became  va- 
cant, and  he  thereby  became  and  was  eligi- 
ble to  the  office  of  clerk,  and  entitled  to  the 
same;  that  the  defendant  unlawfully  in- 
truded into  said  office,  and  should  be  ousted 
therefrom;  that  relator  was  entitled  to  his 
costs.  Judgment  of  ouster  was  duly  enter- 
ed. The  defendant  insists  that  the  relator 
fails  to  state  facts  sufficient  to  entitle  the 
relator  to  relief,  and  challenges  the  correct- 
ness of  the  conclusions  of  law  on  the  ground 
that  relator  could  not  resign  to  a  meeting 
of  the  electors,  and  could  not  abandon  his 
office  to  become  eligible  to  the  office  of  clerk 
until  his  successor  had  been  elected  or  ap- 
pointed and  had  qualified.  The  defendant 
seeks  to  review  the  judgment  of  ouster  by 
this  appeal. 

Wheeler  &  Ferry,  for  appellant  Roemcr 
&  Aarons,  for  respondent 

BARDEBN,  J.  (after  stating  the  facts).  Re- 
lator's attempt  to  resign  his  office  by  tendering 
his  resignation  to  the  electors  of  tlie  district  at 
the  annual  meeting  was  ineffectual.  His  term 
of  office  continued  until  a  year  thereafter.  To 
vacate  his  office  by  resignation,  he  must  follow 
the  plan  laid  out  by  the  statute.    Section  961 
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R«T.  St  1808,  provides  tbat  the  reslgnatloii 
of  a  school-district  officer  shall  be  made  to 
the  district  board.  Such  officers  cannot  re- 
sign In  any  other  way.  But  it  is  said  that 
he  has  vacated  and  abandoned  his  office; 
that  his  attempt  to  resign,  and  his  public  ac- 
ceptance of  the  office  of  clerk,  completely 
terminated  his  tenure  of  office  as  treasurer, 
so  that  he  became  eligible  to  the  office  of 
clerk,  notwithstanding  the  provlslcm  In  sec- 
tion 443  that  "neither  the  director,  clerk,  nor 
teacher  shall  hold  the  office  of  treasurer 
of  bis  own  district"  There  can  be  no  doubt 
about  the  general  proposition  that  he  who, 
while  occupying  one  office,  accepts  another 
Incompatible  with  the  first  Ipso  facto  abso- 
lutely vacates  the  first  office,  and  his  title  Is 
thereby  terminated  without  any  other  act  or 
proceeding.  This  was  the  rule  of  the  com- 
mon law  and  has  I>een  recognized  and  ac- 
cepted In  many  Jurisdictions.  See  Mechem, 
Pub.  Off.  §{  42(M29,  and  cases  cited.  This 
rule,  however,  is  subject  to  an  Important  ex- 
ception. Where  the  law  expressly  provides 
that  the  officer  shall  continue  to  hold  his 
office  until  his  successor  is  chosen  and  quali- 
fied, he  will  not  cease  to  be  an  officer  by  re- 
signing, so  as  to  be  relieved  from  the  dis- 
charge of  his  duties  as  such  officer.  Id.  f 
416;  1  Dill.  Mun.  Corp.  |  224.  note  2;  Id. 
i  861c;  People  v.  Supervisors,  100  111.  332; 
Badger  v.  U.  S.,  93  V.  S.  509,  23  L.  Ed.  901; 
Jones  V.  City  of  Jefferson,  66  Tex.  676,  1 
S.  W.  003.  And  it  Is  further  laid  down  by 
the  authorities  that  an  officer  cannot  avoid 
his  office  by  accepting  another,  unless  his 
office  be  such  as  he  could  determine  by  his 
own  act  or  unless  that  authority  concur  in 
the  new  appointment  which  could  accept 
the  surrender  of,  or  remove  from,  the  old 
one.  Mechem,  Pub.  Off.  |  421;  Throop,  Pub. 
Off.  I  80;  Worth  v.  Newton,  10  Excb.  247; 
Rex  T.  Patterson,  4  Bam.  &  AdoL  1. 

We  are  now  led  to  the  inquiry  whether, 
under  our  statutes,  the  office  of  school-dis- 
trict treasurer  Is  such  a  one  that  he  con- 
tinues in  office  tmtll  his  successor  Is  chosen 
and  has  qualified,  and  whether  it  can  be 
completely  determined  by  his  own  act  The 
proposition  is  admitted  that  under  section 
861  he  may  resign  at  pleasure.  Section  962 
aays:  "Every  office  shall  become  vacant  on 
the  happening  of  either  of  the  following 
events:  1.  Death  of  the  Incumbent  2.  His 
resignation,"  etc.  Standing  together,  and 
unaffected  by  other  provisions,  the  conclu- 
sion would  seem  plain  that  such  an  officer 
might  resign  at  will,  and,  when  his  resigna- 
tion had  been  presented  to  the  proper  offi- 
cers, his  office  became  vacant  But  turning 
to  other  provisions  of  the  statute  that  bear 
upon  the  situation,  we  find  that  they  conflict 
with  this  conclusion,  and  the  whole,  there- 
fore, must  receive  Judicial  construction. 
Tbus,  section  481  says  the  officers  of  a  school 
district  shall  bold  office  for  three  years, 
"and  until  their  successors  have  been  elect- 
ed or  appointed,  but  not  beyond  ten  days  be- 


yond tb«  expiration  of  their  term  of  office 
without  being  again  elected  or  appointed." 
Turning  now  to  section  443,  we  find  it  deal- 
ing with  the  treasurer  alone.  It  says  tbat 
within  10  days  after  his  election  or  appoint- 
ment he  shall  file  a  bond,  to  be  approved  by 
the  directors  and  clerk.  Then  It  declares, 
"He  shall  hold  office  until  his  successor  be 
elected  or  appointed  and  qualified  as  herein 
provided."  To  g^ve  these  words  force  and 
effect  according  to  their  plain  import,  we 
see  at  once  tbat  they  conflict  with  the  con- 
clusion stated  as  regards  the  effect  of  sec- 
tions 961,  962;  that  is  to  say,  the  office  does 
not  become  vacant  by  resignation  until  a 
successor  has  been  chosen  and  lias  qualified. 
The  facts  that  the  legislature  singled  out  the 
treasurer  from  the  other  school-district  offi- 
cers, and  prescribed  that  his  tenure  of  office 
should  continue  as  stated,  is  indicative  of 
an  intent  tbat  important  public  interests 
should  never  suffer  from  there  being  a  va- 
cancy in  that  office.  He  is  the  flnanclal  offi- 
cer of  the  district,  charged  with  the  custody 
of  school  moneys,  and  held  to  strict  account- 
ability therefor.  If  he  may  lay  down  his 
office  by  abandonment  acceptance  of  an  in- 
compatible office,  or  resignation,  and  there- 
by completely  terminate  bis  office  by  such 
acts  alone,  then  there  wonld  be  intervals 
when  there  would  be  no  Incumbent  of  the 
office.  An  election  or  appointment  of  a  suc- 
cessor cSnnot  always  occur  simultaneously 
with  the  act  of  abandonment  or  resignation. 
The  election  or  appointment  must  be  follow- 
ed by  qualification.  The  statute  gives  the 
party  so  chosen  10  days  in  wU)'>h  to  file  his 
bond.  If  the  rule  contended  for  by  relator 
prevails,  then  there  might  be  a  season  when 
there  would  be  no  one  In  the  office.  There 
can  be  no  doubt  of  the  legislative  intention 
to  provide  against  such  a  contingency.  The 
provision  that  the  treasurer  should  hold  of- 
fice until  bis  successor  was  chosen  and  had 
qualified  indicates  that  intention  In  no  un- 
mistakable way.  It  is  plain,  definite,  and 
unambiguous  in  terms.  Being  applied  to 
this  specific  office,  also  indicates  a  legisla- 
tive purpose  that  must  prevail  over  the  gen- 
eral statute  as  to  resignations  and  their  ef- 
fect Both  cannot  stand,  except  with  this 
construction.  The  case  of  People  v.  Super- 
visors, 100  IlL  332,  is  instructive  on  the  gen- 
eral proposition  stated,  and  supports  the 
views  herein  announced.  If  the  conclusion 
mentioned  Is  the  true  one,  then  relator's  at- 
tempt to  resign  was  futile,  as  not  being  in 
accordance  with  the  statute,  and  his  accept- 
ance of  the  office  of  clerk  did  not  vacate  his 
office  as  treasurer.  The  statute  says  In  ex- 
press terms  that  he  cannot  hold  both  offices; 
and,  not  having  lawfully  relinquished  his 
former  office,  his  assumption  of  the  duties 
of  clerk  were  nugatory,  and  did  not  affect 
his  status  as  treasurer.  We  therefore  hold 
that  the  common-law  rule  that  acceptance 
of  an  Incompatible  office  vacates  the  former 
must  yield  to  what  seems  to  us  plain  stat- 
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ntory  proTiatona  of  contrary  Intent.  Sectton 
433a,  -which  provides  that,  "when  the  clerk, 
director  or  treasurer  shall  be  and  remain 
absent  from  the  district  from  which  be  was 
elected  for  a  period  exceeding  sixty  days, 
hla  office  shall  be  deemed  vacant,"  must  be 
read  to  harmonize  with  the  other  ptovlsiona 
mentioned.  Such  absence  is  authority  for 
the  proper  appointing  power  to  All  the  va- 
cancy, and  such  appointee,  when  he  has  duly 
quallfled,  succeeds  to  the  office  without  fur- 
ther action.  But,  as  applied  to  the  treas- 
urer, he  shall  continue  in  office,  and  is  -char- 
ged with  its  duties  and  responsibilities,  until 
the  event  mentioned  takes  place.  It  follows 
from  the  conclusions  stated  that  the  relator 
has  shown  no  title  to  the  office  songbt  for, 
and  that  the  conclusions  of  the  trial  conrt 
were  erroneous.  The  judgment  of  the  supe- 
rior court  of  Milwaukee  county  Is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  entor  Judgment  for  the  defendant 


BGAARD  et  aL  v.  BOHOOL  DIST.  NO.  6  OF 

TOWN  OP  ST.  JOSEPH  et  al. 
(Supreme  Court  of  Wisconaln.    Feb.  26,  1801.) 

SCHOOLS  AND  SCHOOL  DISTRICTS  —  JUDQ- 
MENT—CO-DEFBND ANTS— JOINDER  OF  CAUS- 
ES OF  ACTION— SCHOOL  BOAR]>-ILLEOAI. 
ACTION. 

1.  In  an  action  against  several  defendants, 
a  judgment  in  favor  of  a  part  only  of  such  de- 
fendants, leaving  nnadjadlcated  the  rights  of 
other  parties  to  the  action,  is  erroneous,  since 
the  Code  permits  bat  a-  single  Judgment,  and 
Bev.  St  1896,  I  2883,  providing  that  in  an  ac- 
tion against  several  defendants  the  coart  may 
render  jadgment  "a^Inst"  one  or  more  of 
them,  does  not  aathorize  a  Judgment  "in  favor" 
of  a  bart  of  the  defendants. 

2.  ui  an  action  against  several  defendants,  a 
judgment  in  faror  of  a  part  only  of  such  de- 
fendants is  prejudicial  to  the  plaintiff's  rights 
•gainst  the  t-emaining  parties  to  the  action, 
nnce  bnt  one  judgment  can  be  rendered  In  an 
action,  and  while  this  judgment  stands  no  pro- 
ceedings can  l>e  bad  against  the  remaining  par- 
ties. 

8.  An  appeal  from  a  Jndgment  signed  by  the 
clerk,  bnt  appearing  in  the  record  as  "by  the 
court,"  is  not  an  appeal  from  the  action  of 
the  clerk,  since  the  Judgment  is  a  final  adjudi- 
cation by  the  conrt,  and  the  signature  of  the 
clerk  is  merely  his  certificate  that  it  was  en- 
tered by  the  conrt. 

4.  The  defendants  sold  to  a  school  board,  act- 
ing on  behalf  of  the  district,  a  parcel  of  land 
to  be  used  as  a  site  for  a  new  school  honse. 
The  land  was  half  a  mile  distant  from  the  place 
which  had  been  legally  designated  as  the  site  by 
the  district  meeting.  Defendant  and  the  board 
both  knew  of  the  action  of  such  meeting,  and 
the  sale  was  made  for  the  purpose  of  defeat- 
ing the  will  of 'the  voters.  Held  sufficient  to 
entitle  a  taxpayer  of  the  district  to  maintain 
suit  to  have  the  transfer  rescinded,  and  the  con- 
sideration returned  to  the  district 

6.  A  suit  brought  by  a  taxpayer  against  the 
vendor  to  rescind  a  conveyance  and  recover  the 

erice  paid  for  a  parcel  of  land  boaght  by  the 
oard  of  a  school  district  contrary  to  the  direc- 
tion of  the  district  meeting,  is  not  improperly 
Joined  with  a  suit  against  the  school  board  to 
enjoin  them  from  proceeding  with  the  con- 
struction of  a  school  hoQse  on  sncb  site,  rinee 
the  snbstanc*  of  the  entire  action  is  to  prevent 
tlM  acqoisitton  of  the  unlawful  site,  the  erec- 
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tion  of  a  school  house  thareon,  and  the  deolo- 
tion  of  the  fnnd  provided  for  a  site  and  build- 
ing elsewhere. 

6.  In  a  suit  brought  by  a  taxpayer  against  the 
vendor  to  rescind  the  purchase  and  recover  tlie 
purchase  price  of  land  unlawfully  purchased  by 
a  school  board,  the  fact  that  all  of  the  board 
are  participants  in  the  wrong  complained  of. 
and  are  made  co-defendants,  renders  it  unnec- 
essary to  demand  that  they  proceed  for  tiie  re- 
Uef  sought ' 

Appeal  from  circuit  court,  St  Orolx  county; 
B.  W.  Helms,  Judge. 

Action  by  E.  Egaard  and  others  against 
school  district  No.  5  of  the  town  of  St  Joseph 
and  others.  From  a  Judgment  in  favor  of  a 
part  of  the  defendants,  plaintiffs  appeal.  Re- 
versed. 

This  action  was  brought  by  the  plaintiffs, 
as  taxpayers,  on  behalf  of  themselves  and 
others,  against  school  district  No.  6  of  the 
town  of  St  .Toseph,  in  St  Crolz  county,  the 
Individual  members  of  the  town  board  as 
such,  and  against  Peter  Klrcher,  Michael 
Dahlke,  and  Mary  Dahlke.  The  complaint 
alleged  that  on  January  3d  the  district  meet- 
ing designated  a  site  for  a  school  house  at 
the  center  of  section  6,  and  authorized  the 
purchase  of  the  land  and  building  a  school 
honse  there;  that  in  defiance  of  this  instruc- 
tion, the  defendants  Michael  Dahlke  and 
Mary  Dahlke  with  full  knowledge  unlawfully 
sold  to  the  board,  for  a  valuable  considera- 
tion, a  parcel  of  land  In  section  6,  about  half 
a  mile  distant  for  the  purpose  of  defrauding 
the  taxpayers  of  the  district'  and  defeating 
the  will  of  the  legal  voters;  that  the  district 
board  had  entered  Into  contract  with  the  de- 
fendant Klrcher  for  the  building  of  a  school 
house  on  such  unlawful  site,  and  that  h6  was 
proceeding  thereto.  The  relief  demanded 
was  the  enjoining  of  all  further  proceedings, 
and  the  rescinding  and  cancellation  of  the 
purchase  from  the  Dahlkes,  and  return  to  the 
district  of  the  consideration  paid  therefor. 
Michael  Dahlke  was  one  of  the  district  board, 
to  wit  the  treasurer,  and  was  Joined  as  de- 
fendant in  that  capacity  as  well  as  person- 
ally. The  district  and  the  district  board  an- 
swered, the  defendant  Klrcher  defaulted,  and 
Michael  and  Mary  Dahlke,  In  their  personal 
capacity,  demurred  dn  the  ground  that  the 
complaint  falls  to  state  a  cause  of  action,  and 
for  misjoinder  of  causes  of  action.  Their 
demurrer  was  sustained  on  June  26,  1000. 
On  October  2,  1900,  judgment  was  entered  up- 
on stipulation  against  the  defendant  school 
district  and  In  favor  of  the  plaintiffs  for  costs. 
On  October  20,  1900,  the  defendants  Michael 
and  Mary  Dahlke  moved  for  Judgment  In 
their  favor  on  notice  and  application  show- 
ing that  no  amendment  of  the  complaint  bad 
been  made,  and  accordingly  Judgment  was  en- 
tered in  favor  of  such  defendants  and  against 
the  plaintiffs  for  f37  costs,  but  making  no 
reference  to  any  of  the  other  defendants,  to 
wit  the  three  members  of  the  school  board 
and  the  defendant  Klrcher.  Fr6m.that  Judg- 
ment the  plaintiffs  appeal.^  by  VjO 
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A.  J.  Elnney,  tor  an>eUBJ>t8.  Baker  ft 
HaTen,  for  reapondents. 

DODGE,  3.  (after  stating  the  tacts).  Two 
groDQds  of  error  are  aasigned  on  thta  appeal: 
(1)  That  the  Judgment  Is  Irregular  and  errone- 
ous, In  that  It  does  not  dl^ose  of  the  whole 
action;  (2)- that  the  deaunrrer  was  eriDneo<usIy 
sustained. 

1.  The  Jndgiaent  appealed  from  cannot  be 
sustained  upon  any  theory.  It  adjudicates 
only  with  reference  to  the  two  defendants 
Michael  and  Mary  Dahlke  In  their  Indirldual 
capacity,  and  leaves  unadjudlcated  the  con- 
troversy between  the  plaintiffs  and  all  of  the 
other  defendants  except  the  school  district, 
against  which  separate  Judgment  bad  already 
been  rendered.  It  matters  not  whether  the 
previous  Judgment  In  favor  of  the  plaintiffs 
and  against  the  defendant  school  district  was 
proper  or  Improper,  the  fact  stlU  remains 
thai  there  are  numerous  other  defendants 
whose  rights  must  be  disposed  of  in  order  to 
Anally  determine  this  action.  The  practice 
under  our  Code  contemplates  and  permits  bnt 
a  single  Judgment  In  an  action.  Trustees  of 
St  Clara  Female  Academy  of  Sinslnawa 
Mound  V.  Delaware  Ins.  Co.,  93  Wis.  57,  M 
N.  W.  1140;  Hyde  ▼.  Bank,  96  Wis.  406,  Tl 
N.  W.  650;  Allen  t.  Boberg  (Wis.)  84  N.  W. 
421.  This  rule  is  general  and  universal,  ex- 
cept as  contrary  practice  is  expressly  author- 
ized by  section  2883,  Rev.  St.  1898.  That 
statute  permits  no  separate  Judgment  in  fa- 
vor of  Individual  defendants.  It  provides: 
"^  an  action  against  several  defendants  the 
court  may,  in  Its  discretion,  render  Judgment 
against  one  or  more  of  them,  leaving  the  ac- 
tion to  proceed  Against  the  others  whenever 
a  several  Judgment  may  .be  proper."  The 
Judgment  appealed  from  is  not  against,  bat 
In  favor  of,  certain  defendants,  and  therefore 
does  not  come  within  ttie  statutory  permis- 
sion to  vary  from  the  general  rule  above  stat- 
ed. No  Judgment  awarding  these  defend- 
ants the  relief  which  this  accords  could  prop- 
erly have  been  entered  until  the  rights  as  be- 
tween plaintiffs  and  all  the  other  defendants 
had  b^en  ascertained,  so  that  a  single  Judg- 
ment could  have  passed  thereon,  and  finally 
determined  the  action.  This  error  Is  not,  as 
respondent  urges,  without  prejudice  to  the 
plaintiffs,  for  it  leaves  the  case  in  a  situation 
where  their  further  procedure  is  certainly  em- 
barrassed, if  not  obstructed.  There  being  no 
power  or  authority  In  the  court  to  render 
more  than  one  Judgment,  save  as  permitted 
by  the  statutes  above  mentioned,  It  is  diffi- 
cult to  see  how  the  plaintiffs  could  proceed 
to  secure  an  adjudication  upon  their  claims 
against  the  other  defendants  without  first 
eliminating  this  Judgment  from  the  record, 
either  by  application  to  the  trial  court  or  by 
appeal.  Neither  is  there  force  to  the  respond- 
ents' contention  that  tbis  Is  an  appeal  from 
the  action  of  the  clerk.  The  Judgment  ap- 
pearing in  the  record  Is  "by  the  court"  Its 
signature  by  the  clerk  Is  merely  his  certtfl- 


cate  that  by  the  court  It  was  entered.  Ostea- 
Bibty,  It  is  a  final  adJudleatlaB  by  the  court, 
and  must  be  recognized  as  s«cb  wherever 
presented. 

X.  The  <inestion  of  the  sufficiency  ot  the 
oomplaliit  Is  raised,  and  we  have  deemed  It 
best  to  express  an  opinion  thereon,  althougli 
apparently  the  wh«le  object  of  this  litisatioa 
has  ceased,  so  tiiat  courts  ought  net  to  be 
borAeaed  further  wtth  It.  In  this  coimectioa 
we  wo«M  suggest  to  the  trial  court  tbat,  if 
the  Utlgatlon  be  further  persisted  In  nmeces- 
sarlly  by  either  party,  disapproval  thereof 
might  be  evinced  In  the  ezerdse  ot  the  trial 
court's  statutory  discretion  over  the  allow- 
ance of  costs.  The  groonds  of  demnrrer  are 
tbat  the  plaintlffa  tail  to  state  a  canee  of  ac- 
tion as  against  tbeae  two  defendants,  and 
tbat  there  is  a  misjcrfnder  of  causes  of  actkm. 
The  conrt  below  sustained  t3ie  demncrer  on 
both  groonds,  wherein,  as  appellants'  attorney 
I)oInt8  ont,  there  is  a  very  obvious  inconsist- 
ency. If  no  cause  of  action  is  stated  as 
against  these  defendants,  It  Is  difficult  to 
perceive  how  the  attempt  to  do  so  can  have 
constituted  a  misjoinder  of  causes  of  acticm. 
However  that  may  be,  dovbtleaa  the  order 
enstalning  the  demnrrer  nnst  stand,  U  tbe 
complaint  to  vulnerable  to  either  objection. 
The  cause  of  action  presented  by  the  com- 
plaint In  this  suit  is  an  equitable  one  to  pre- 
vent tbe  nnlawfvt  acquisition  of  site  and  erec- 
tion of  school  house  at  a  place  not  authorized 
by  the  electors  of  the  school  district  and.  In 
order  to  accomplish  that  purpose,  and  to  pre- 
vent depletion  of  the  fond  appropriated  toy 
those  electors  for  a  school-house  site  and 
building  elsewhere,  to  undo  any  unlawful  act 
or  acts  performed  in  the  course  of  that  im- 
lawfol  purpose.  It  to  alleged  that  in  tbe 
course  of  that  unlawful  scheme  the  school 
board  have  unlawfully,  and  with  a  trandnlent 
tmrpose,  entertained  both  by  them  and-  by 
these  respondents,  purchased  from  the  latter 
certain  real  estate  for  a  valuable  considera- 
tion, and  a  part  of  the  relief  demanded  Is 
the  rescission  ot  that  conveyance,  and  the  re- 
turn to  the  school-district  treasury  of  the 
valuable  ctmstderatlon  so  paid.  Undu'  tbe 
liberal  rules  of  construction  accorded  plead- 
ings upon  demnrrer  thereto,  the  assertion  ot 
a  valuable  eonslderatloB  we  deem  a  sufficient 
allegation  that  moneys  of  the  district  have 
passed  to  tbe  respondents  in  pursuance  of  the 
unlawful  and  fraudulent  purpose  entertained 
by  them.  If  uncertain,  the  remedy  was  by 
motion  to  make  more  definite;  not  by  demnr- 
rer. Thus  construed,  the  domplatnt  states 
facts  warranting  some  part,  at  least  of  tbe 
equitable  relief  demanded  against  tbeae  re- 
spondents, and  that  relief  to  an  entirely 
natural  Incident  to  the  general  purpose  of  the 
action  as  abov«  outlined,  even  thongh  It 
might  have  been  possible  tor  tbe  district,  by 
a  direct  snlt  at  law,  to  recover  back  any  cob- 
Bideration  nnlawfully  paid,  especially  so 
where,  as  here,  the  suit  is  neeessarlty  broBgbt 
In  equity  by  a  taxpayer  by  reason  of  tbe  ad- 
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veise  attltade  of  all  tbe  district  officers.  Wll- 
lua  T.  Oomstock,  58  WIb.  565,  17  N.  W.  401; 
Lnmber  Ca  ▼.  Mclntyre,  100  Wis.  215,  75 
N.  W.  VMr,  Webster  ▼.  Don^a  Oo.,  102  Wis. 
ISt  188,  77  N.  W.  886,  78  N.  W.  451;  Board 
T.  Walbridge,  38  Wis.  178;  Zinc  Carbonate 
Ca  T.  First  Nat.  Bank  of  ShnUBbnrg,  103 
Wis.  12S,  130.  79  Wis.  229. 

The  last  consideration  also  disposes  d  re- 
spondents' contention  that  the  complaint  falls 
to  allege  any  demand  np<Mi  the  district  to 
proceed  for  the  relief  sought.  The  fact  Is  al- 
leged  that  all  of  the  district  officers  are  par- 
ticipant in  the  wrong  complained  oC,  from 
Which  the  futility  of  any  demand  must  be 
apparait.  Doud  v.  Railway  Co.,  65  Wis.  106, 
25  N.  W.  533;  Cunningham  ▼.  Wechsdhng, 
108  Wis.  359,  361,  81  N.  W.  414.  We  con- 
chide,  therefore,  that  the  complaint  states  a 
single  canse  of  action  in  equity,  of  which  the 
rescission  of  the  purchase  of  an  unlawful  sita 
from  the  respondents  and  recovery  back  of 
the  consideration  paid  therefor  la  a  proper 
part,  and  that  the  respondents'  demurrer 
dionld  have  been  oTermled.  Judgment  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings according  to  law. 


WALLACE  T.  PBEKLBS. 
(gupreme  Court  of  Wisconsin.    Feb.  28,  1901.) 

COVBNANTS—BRKACH— CHAIN  OF  TITLH!— CON- 
▼■TANCIIS  BY  HUSBAND  TO  WIFB-EQUITA- 
BLB  INTEREST  —  POSSESSION  —  PARAMOUNT 
TTTLB— EVICTION  —  NOTICE  OF  SUIT  —  JUPO- 
KENT— EFFECT. 

1.  Since  a  conveyance  by  husband  to  ■wit* 
prior  to  the  married  women's  act  (Laws  1890s 
e.  86)  conveyed  only  aa  equitable  estate  to  the 
wife,  and  not  the  legal  title,  a  subsequent  (ran- 
tee,  claiming  through  a  quitclaim  deed  from 
husband  to  wife,  executed  in  1891,  was  not  en- 
titled to  recover  for  breach  of  a  prior  gran- 
tor's covenant  of  title,  which  can  run  only  with 
a  legal  title,  and  terminated  with  the  equitable 
conveyance. 

2.  Where  neither  the  defendant  nor  his  grant- 
tee  had  ever  been  in  poaseesion  of  the  property, 
a  subsequent  grantee  cannot  maintain  an  action 
against  defendant  for  breach  of  covenant,  since 
the  defendant's  covenant  was  personal  to  his 
grantee,  and  was  not  transmitted  to  the  subse- 
qnentgrantee. 

3.  Where  a  covenantor  had  no  notice  of  a 
anit  to  evict  a  stibseqnent  grantee  until  after 
judgment,  soch  judgment  is  not  proof  of  an 
eviction  by  a  paramount  and  adverse  title  In 
a  snbseqnent  action  on  the  covenant  of  plain- 
tifTs  grantor,  and  hence  a  judgment  against  de- 
fendant without  further  proof  of  eviction  by 
adverse  title  was  erroneous. 

Appeal  from  drcult  court,  Waupaca  coun- 
ty;  Charles  M,  Webb,  Jndge. 

Action  by  Martin  Wallace,  Jr.,  against 
James  M.  Fereles,  impleaded  with  Jennie  W. 
Perelea.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  James  M.  Pereles  appeals. 
Reversed. 

On  June  27,  1S79,  one  Andrew  Argus  and 
wife  deeded  the  west  24  fbet  of  lot  8,  block 
7.  of  HiUard  &  Taft's  addlUon  to  the  city 


of  New  London,  etxcept  the  north  10  feet 
thereof,  to  defendanL  On  March  29,  1889, 
the  defendant  and  hia  wlfe^  by  deed  with 
foil  covenants  of  warranty,  conveyed  the  en- 
tire  west  24  feet  of  said  lot  8  to  Fredartck 
Eckert.  On  February  10,  1891,  Bckert  quit- 
claimed said  last-described  tcaet  to  bis  wife, 
Minnie.  Thereafter  Mrs.  Bckert  deeded  by 
warranty  deed  to  Henrietta  Safer,  and  she 
to  the  pUlntUr.  On  June  24,  1895,  plaintiff 
deeded  to  one  Fred  Poppe.  All  of  said  deeds 
Included  tiie  north  10  feet  of  the  weet  24 
feet  of  lot  8,  excited  from  the  deed  from 
Argus  to  defendant,  and  to  which  the  latter 
had  no  title  and  no  poesession.  In  189ft  one 
Hannah  B.  Patchln  commenced  an  action 
against  Fred  Poppe,  claiming  that  said  north 
10  f&t  was  an  alley  appurtenant  to  her 
property,  and  which  was  being  obstructed 
by  Poppe.  Judgment  In  her  favor  was  en- 
tered, and  Popi>e  was  evicted  therefrom. 
Thereafter  Poppe  brought  suit  against  plain- 
tiff on  the  covenants  of  his  deed.  The  suit 
was  commenced  July  19,  1897,  and  August 
30,  1897,  plaintlfl  served  upon  defendant  a 
notice  In  writing  ot  the  pendency  ot  said 
suit,  with  a  copy  ot  the  pleadings  and  a  de- 
mand to  defend.  The  defendant  made  no 
defense,  and  Judgment  was  entered  In  favor 
of  Poppe  and  against  plaintiff  for  $490.96 
damages  and  coata.  Thereupon  this  action 
was  commenced,  based  npon  the  covenants 
In  his  deed  to  Bc&ert,  to  recover  from  de- 
fendant the  amount  of  said  Poppe  Judgment 
A  Jury  was  waived.  In  addition  to  the  facts 
above  stated,  the  court  found  that  the  deed 
from  Bckert  to  his  wife  was  based  upon 
"a  valuable  consideration,  or  other  good  and 
sufficient  consideration,"  and  that  plaintiff 
served  due  and  timely  notice  upon  defend- 
ant, and  tendered  him  the  defense  of  the 
action  of  Poppe  against  Wallace,  Jr.,-  b»^ 
fore  the  time  for  answering  had  erpired. 
Bvldence  was  offered  by  defendant  that  he 
was  never  in  possession  mt  the  disputed  10 
feet  The  court  refused  to  find  on  that  sub- 
ject and  refused  to  find  that  E^ederick  Bck- 
ert and  Minnie  Bckert  were,  and  still  are, 
husband  and  wife,  and  that  Mrs.  Bckert  did 
not  pay  the  considenitlDn  for  the  deed  te 
her  out  of  her  separate  estate  Judgment 
was  entered  for  pMntlff  for  $564.16  damages 
and  costs,  against  the  defendant  J.  M.  Per 
eles,  from  which  this  appeal  is  taken. 

Nath.  Pereles  ft  Son,  for  appellant  Guern- 
sey &  Lehr  (Berbers  &  BegUnger,  of  counsel), 
for  respondent 

BARDEBN,  J.  (after  stating  tha  tacts). 
Questions  of  law  only  are  Involved  on  this 
appeal.  They  group  themselves  nnder  the  fol- 
lowing heads:  (1)  The  conveyance  from  Eck- 
ert to  his  wife  passed  only  an  equitable  title. 
Covenants  real  run  only  with  the  legal  title, 
and  cannot  be  enforced  by  her  grantees 
against  defendant  (2)  Neither  title  nor  pos- 
session being  shown  In  defendant  at  the  time 
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of  hl8  conreTance,  the  coTenants  in  bis  deed 
were  personal  to  his  grantee,  and  did  not  pass 
by  a  mere  conreyanoe  of  the  land.  (3)  No 
eTicUon  under  paramount  title  having  been 
shown,  the  recovery,  U  any,  must  be  limited  to 
TinmiTnii  damasea. 

1.  The  evidence  Is  undisputed  that  at  the 
date  of  the  deed  from  Frederick  Eckert  to 
Minnie  Bckert  the  parties  were  hnsband  and 
wife.  Coverture  once  shown  Is  presumed  to 
continue.  Jones,  Er.  {  M.  Under  the  evi- 
dence the  court  should  have  found  that  they 
were,  and  still  are,  man  and  wife.  Prior  to 
the  passage  of  chapter  86,  Laws  1895,  an 
absolute  conveyance  of  real  property  from 
the  husband  directly  to  his  wife  did  not  car- 
ry the  legal  title,  unless  the  propertT  was 
purchased  by  the  wife  out  of  her  separate 
estate.  Putnam  v.  BlckneU,  18  Wis.  333; 
Kinney  t.  Dexter,  81  Wis.  80,  51  N.  W.  82. 
Where,  however,  the  transaction  related  to 
her  separate  estate,  the  marriage  relation 
was  disregarded,  except  when  the  question 
of  fraud  arose,  and  then  it  was  considered 
and  more  closely  scrutlnlssed  on  account  of 
the  great  Inducements  and  facilities  aCForded 
for  the  commission  of  fraud.  Beard  v.  De- 
dolph,  28  Wis.  186.  See  Fenelon  v.  Hogo- 
boom,  31  Wis.  172.  In  Kinney  v.  Dexter, 
supra,  the  action  was  ejectment.  The  plain- 
tiff claimed  title  by  successive  deeds  after 
a  deed  from  one  Brown  to  his  wife.  The 
latter  dred  was  a  mere  gift,  and  the  court 
held  thai  it  gave  the  wife  only  an  equitable 
title  to  the  land,  which  would  not  support 
ejectment  In  contests  which  have  arisen 
Involving  transactions  between  husband  and 
wife,  a  rule  of  great  strictness  has  been 
adopted  by  this  court  as  to  the  burden  of 
proof.  Where  the  rights  of  creditors  are  in- 
volved, before  the  wife  can  recover  she  must 
show  by  clear  and  satisfactory  evidence  that 
her  purchase  from  her  husband  was  made 
In  good  faith  and  for  a  valuable  consider- 
ation, paid  out  of  her  separate  estate,  or 
by  a  third  person  for  her;  and  the  same 
rule  applies  to  one  who  took  from  the  wife 
with  notice.  In  such  case  a  mere  recital  of 
a  valuable  consideration  in  the  conveyance 
from  husband  to  wife  will  not  support  a 
recovery  in  her  favor.  Horton  v.  Dewey,  53 
Wis.  410,  10  N.  W.  599;  Ctettelmann  t.  Oits, 
78  Wis.  439,  47  N.  W.  660;  Rozek  v.  Eed- 
alnskl,  87  Wis.  525.  58  N.  W.  262.  In  Car- 
penter V.  Tatro,  36  Wis.  297,  the  suit  was 
by  the  wife  against  her  divorced  husband 
upon  a  claim  assigned  to  her  by  him.  She 
testified  that  she  paid  $5  therefor,  but  did 
not  show  she  had  any  separate  estate.  A 
Judgment  in  her  favor  was  reversed,  and  the 
court  said:  "If  the  plaintiff  had  no  sepa- 
rate estate,  the  assignment  and  transfer  of 
the  debt  by  the  husband  to  her  does  not 
vest  the  legal  title  in  her.  She  could  not 
receive  it  as  a  gift  from  him,  as  she  might 
from  any  person  other  than  her  husband,' 
and  enforce  its  collection  by  action  upon  it. 
And  until  it  appeared  that  she  bad  a  sep- 


arate estate,  with  which  the  purchased  the 
claim,  the  evidence  of  the  assignment  should 
have  been  excluded."  If  Mrs.  Eckert  had 
been  evicted,  and  had  brought  an  action 
against  defendant  upon  the  covenants  in  the 
deed,  she  could  not  have  prevailed  in  such 
action,  under  the  authorities  cited,  without 
showing  that  she  purchased  the  property  out 
of  her  separate  estate.  In  what  better  po- 
sition are  her  grantees?  She  obtained  but 
an  equitable  title  to  the  land.  That  title 
passed  to  her  grantees,  and  no  one  is  here 
questioning  It  Her  grantees,  however,  are 
seeking  to  give  it  the  force  and  effect  of  a 
legal  title,  and  insist  that  it  can  only  be 
questioned  by  creditors  of  the  husband,  or 
others  wronged  by  the  conveyance.  But  that 
Is  not  the  real  question  at  issue.  No  one 
is  seeking  to  impeach  the  actual  title  convey- 
ed. The  real  question  is  whether  a  right  of 
action  in  plaintiff  can  be  traced  through  a 
chain  of  conveyances,  one  of  which  conveys 
only  an  equitable  estate.  Under  the  facts 
and  law  as  stated,  the  legal  title  stopped  in 
Mr.  Eckert  In  Wright  v.  Sperry,  21.  Wis. 
331,  this  court  said:  "It  is  a  general  prin- 
ciple that  covenants  run  only  with  the  legal 
title  to  lands  and  tenements.  Beardsley  v. 
Knight  4  Vt  471;  Randolph's  Adm'x  v.  Kin- 
ney, 3  Band.  (Va.)  396;  Watson  v.  Blaine, 
12  Serg.  &  R.  131;  AUen  v.  Wooley,  1  Blackf. 
149;  1  Smith,  Lead.  Cas.  (8th  Ed.)  121."  This 
case  was  decided  at  a  time  when  a  mortgage 
in  this  state  carried  the  fee,  and  it  was  held 
that  as  the  assignment  of  the  several  mort- 
gages was  informal,  the  legal  title  to  the 
ianfl  did  not  pass  to  the  assignee  so  that  he 
could  have  the  benefit  of  the  covenants  of 
warranty.  The  rule  is  somewhat  ancient 
and  technical,  but  It  passed  into  the  Juris- 
prudence of  this  state  at  an  early  day,  and 
has  stood  unchallenged  ever  since.  The 
weight  of  authority  against  it  is  not  so  great 
that  we  feel  impelled  to  depart  therefrom. 
See  McGoodwln  v.  Stephenson,  11  B.  Mon. 
21;   Mayor,  etc.,  v.  Blamire,  8  East  487. 

2.  Under  this  head  it  is  urged  that,  no  title 
or  possession  having  been  shown  in  the  de- 
fendant or  his  grantee,  there  was  no  such 
privity  of  estate  as  would  carry  the  cove- 
nants to  subsequent  purchasers.  Although 
the  court  refused  so  to  find,  the  evidence  is 
undisputed  that  defendant  was  never  in  pos- 
session of  the  north  10  feet  of  the  west  24 
feet  of  lot  8.  His  deed  from  Argus  express- 
ly excepted  this  tract,  but  it  was  included  in 
defendant's  deed  to  Eckert  There  is  no 
proof  that  Eckert  ever  took  actual  possessiMi 
of  the  disputed  tract  or  that  any  subsequent 
grantee  ever  did  until  the  land  came  to 
Poppe.  In  absence  of  proof,  the  presumption 
is  that  possession  follows  ownership.  Mygatt 
V.  Coe,  147  N.  Y.  456,  42  N.  H.  17.  The  rule 
is  universal  that  in  order  to  carry  the  cove- 
nants in  a  deed  to  subsequent  grantees,  there 
must  be  actual  or  constructive  seisin.  In 
absence  of  both  right  and  possession,  all  the 
elements  which  constitute  an  estate  are  nee- 


Wte.) 


WALLACE  T.  PERELES. 


373 


essarlly  wanting,  and  the  covenants  contain- 
ed in  the  grant  must  remain  in  the  grantee, 
from  tlie  absence  of  everything  which  can 
carry  them  furthei-.  1  Smith,  Lead.  Cbs.  (8tli 
Ed.)  p.  206,  and  cases  cited.  In  New  York 
the  rule  is  thus  stated:  "Privity  of  estate 
is  essential  to  carry  covenants  of  warranty 
and  quiet  enjoyment  to  subsequent  grantees, 
in  order  to  support  a  right  of  action  by  them 
against  the  original  covenantor  when  there 
has  been  an  eviction  by  paramount  title.'' 
Mygatt  V.  Coe,  147  N.  Y.  466,  42  N.  E.  17; 
Id..  152  N.  Y.  457,  46  N.  E.  940.  In  a  note 
to  Spencer's  Case,  1  Smith,  Lead.  Cas.  (9th 
£d.)  p.  234,  It  is  said:  "If  any  estate  passes 
from  the  grantor  to  the  grantee  In  a  con- 
veyance. It  Is  enough  to  carry  covenants. 
But  if  the  title. of  the  grantor  wholly  falls, 
so  that  no  title  to  the  land  passes  to  the 
grantee,  with  which  the  covenants  can  run, 
the  grantee  can  take  no  advantage  of  them." 
'X!lie  following  cases  are  cited  to  support  the 
text:  Slater  t.  Rawson,  1  Mete.  (Mass.)  450, 
6  Mete.  (Mass.)  439;  Beardslsy  v.  Knight,  4 
Vt  471;  Devore  v.  Sunderland,  17  Ohio.  52; 
Martin  v.  Gordon,  24  Ga.  533;  Burtners  ▼. 
Keran.  24  Grat.  42;  Allen  v.  Green,  19  Ala. 
34.  The  general  rule  is  that  the  covenant 
of  a  stranger  to  the  title  Is  personal  to  the 
covenantee,  and  Is  incapable  of  transmission 
by  a  mere  conveyance  of  the  land.  .  Mygatt 
T,  Coe,  152  N.  Y.  457-106,  46  N,  E.  049.  In 
Nichol  T.  Alexander,  28  Wis.  118,  this  court 
held  that  if  a  grantor,  by  full-covenant  deed 
of  warranty,  assumes  to  convey  unoccupied 
lands  to  which  he  had  no  title,  there  is  at 
once  a  constructive  eviction  of  the  grantee, 
which  entitles  him  to  the  same  remedies  that 
he  would  be  entitled  to  had  he  b«en  turned 
out  of  the  actual  possession  of  the  land  by 
legal  process.  The  rule  has  been  reasserted 
and  approved  In  subsequent  cases.  Mclnnis 
V.  Lyman,  62  Wla  101,  22  N.  W.  405;  Mc- 
Lennan V.  Prentice,  77  Wis.  124,  45  N.  W. 
W3.  We  do  not  see  how  the  rule  would  be 
different  if  the  grantor  conveyed  lands  to 
which  he  had  no  title,  if  they  were  In  the 
possession  of  the  actual  owner.  A  cause  of 
action  arises  as  soon  as  the  deed  was  deliv- 
ered, and  was  not  assigned  or  transmitted  to 
subse-iuent  grantees  by  a  mere  conveyance 
of  the  land.  We  therefore  hold  that  where 
the  record  shows  that  the  grantor  bad  no 
title  and  no  possession,  and  there  is  no  proof 
that  the  grantee  took  possession,  the  cove- 
nants of  the  grantor  are  pergonal  to  the  gran- 
tee, and  are  not  transmitted  to  subsequent 
grantees  by  a  mere  conveyance  of  the  land. 
Whether,  If  the  defendant's  grantee  entered 
Into  the  immediate  possession  of  the  land 
after  delivery  of  the  deed,  that  fact  would 
be  snffldent  to  carry  the  covenants,  Is  a  mat- 
ter of  some  doubt  There  are  respectable  au- 
thorities upon  both  sides  of  the  question,  but, 
it  not  being  fairly  in  this  case,  we  leave 
it  for  future  consideration. 

8.  The  proof  regarding  eviction  by  para- 
monnt  title  is  as  follows:    Mrs.  Patchin  com- 


menced an  action  against  Poppe,  claiming  a 
paramount  right  to  the  disputed  tract.  No 
notice  of  this  suit  was  given  defendant  until 
long  after  Judgment  bad  been  rendered- 
Poppe  then  brought  suit  against  plaintiff  on 
the  covenants  of  his  deed.  Notice  of  this 
suit,  with  a  demand  to  defend,  was  served 
upon  defendant  42  days  after  its  commence- 
ment, which  the  court  finds  was  "before  the 
time  for  answering  had  expired."  This  find- 
ing is  excepted  to,  and  there  is  no  evidence 
in  the  record  to  support  it,  except  the  infer- 
ence arising  from  the  fact  that  plaintiff's  an- 
swer in  that  action  was  verified  after  the 
date  of  the  service  of  notice  upon  defendant. 
This  evidence  is  of  doubtful  value  in  sup- 
port of  the  question  whether  the  notice  was 
timely  or  not.  But  this  is  not  a  matter  of  Im- 
portance in  this  case.  It  is  conceded  that  de- 
fendant had  no  notice  of  the  Patchin  Judg- 
ment until  after  Its  rendition.  Certainly  he 
was  not  bound  by  It  If  otherwise  entitled 
to  recover,  notice  to  defendant  of  the  former 
action  was  not  necessary  to  plalntifTs  right 
to  recover  in  this  action.  Rawle,  Oov.  §  124. 
Where,  however,  it  Is  sought  to  bind  a  cove- 
nantor by  notice,  as  said  in  Somers  v. 
Schmidt  24  Wis.  417,  it  must  be  from  the 
covenantee.  In  time  to  answer  and  defend, 
and  i)erhaps  accompanied  by  a  request  to  de- 
fend. See  Eaton  v.  Lyman,  20  Wis.  61,  33 
Wis.  34;  Saveland  v.  Green,  36  Wis.  012. 
The  complaint  in  Poppe  against  plaintiff  al- 
leged that  the  latter  had  due  notice  of  the 
Patchin  suit  and  was  tendered  Its  defense, 
and  such  allegation  Is  found  to  be  true  in  the 
findings.  Hence,  if  defendant  had  appeared 
in  that  suit  he  would  have  been  met  by 
proof  of  a  Judgment  of  paramount  title,  final 
and  conclusive  against  the  plaintiff.  Of  this 
Judgment  defendant' had  no  notice,  and  was 
npt  bound  by  it  In  this  case  the  only  evi- 
dence of  paramount  title  and  eviction  was 
the  two  Judgment  rolls  in  the  cases  before 
mentioned.  As  bearing  upon  the  probative 
force  of  the  Patchin  judgment  as  against  de- 
fendant, we  quote  the  following  from  2  Devi. 
Deeds,  §  937:  "There  has  been  some  dis- 
cussion, resulting  in  a  variance  of  opinion, 
as  to  what  effect  a  Judgment  possessed,  when 
the  covenantor  has  not  been  notified  of  the 
suit  and  was  not  requested  to  defend.  Of 
course,  such  a  Judgment  cannot  bind  the 
covenantor.  It  has  been  asserted  that  al- 
though the  defendant  might  inquire  into  the 
merits  of  the  Judgment  yet  it  was  prima 
facie  evidence  of  the  existence  of  a  para- 
mount title.  But  the  more  reasonable  rule, 
and  the  one  sustained  by  authority,  is  that 
the  Judgment,  when  no  notice  has  been  given 
and  the  covenator  is  not  a  party  to  the  suit 
is  not  even  prima  facie  evidence  that  the 
eviction  was  founded  upon  an  adverse  and 
paramount  title."  Tlie  number  of  cases  cited 
to  sustain  the  author's  conclusion  would  seem 
to  Indicate  that  it  was  very  well  grounded. 
At  most  the  judgment  in  the  Poppe  Case 
would  only  be  binding  upon  defendant  as 
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to  the  amount  of  tlie  recovery,  and  of  that 
there  may  be  some  donbt  Adopting  the  rule 
that  the  Patchln  Judgment  was  not  prima 
fade  evidence  against  the  defendant  of  the 
existence  of  a  paramount  title,  or  of  evtctlon 
thereby,  -we  find  nothing  In  the  record  to  sup- 
port the  Judgment.  The  rule  Is  well  stated 
In  Rawle,  Gov.  (4th  Ed.)  p.  180,  thus:  "And 
In  all  cases  It  must  be  borne  In  mind  that. 
If  the  purchaser  choose  to  retire  before  the 
paramount  title,  it  is  at  his  own  risk;  and 
In  the  snit  against  his  covenantor  be  must 
assume  the  burden  of  proof,  and  make  out 
the  adverse  title  to  which  he  has  yielded 
with  as  much  particularity  as  if  he  were  sn- 
ing  in  ejectment,  unless,  of  course,  the  ad- 
verse right  of  possession  has  been  establish- 
ed by  a  Judgment  or  decree  in  a  suit  of  which 
the  covenantor  has  been  properly  notified,  in 
which  case  the  burden  of  proof  will  not  only 
be  removed,  but  the  Judgment  or  decree  will 
be  conclusive  evidence  of  the  validity  of  the 
paramount  title."  So, '  upon  all  the  grounds 
mentioned,  the  right  of  plaintiff  to  recover  Is 
defeated.  It  is  but  proper  to  say  that  the 
second  and  third  questions  herein  considered 
do  not  appear  to  have  been  urged  before  the 
trial  court  The  Judgment  of  the  circuit 
court  Is  reversed,  and  the  cause  is  remand- 
ed, with  directions  to  enter  Judgment  for  de- 
fendant. 


STATE  V.  OHILDS. 
(Supreme  Court  of  Wisconsin.    Feb.  26,  1901.) 

TOWN-LINK    HIGHWAYS  —  OBSTRUCTION  —  AC- 
TION FOR  FORFEITURE-COMPLAINT. 

1.  Under  Rev.  St.  1S78,  |  S298,  providing  that 
no  action  for  a  forfeitaie  shall  be  broagnt  be- 
fore a  justice  of  the  peace,  except  by  direction 
of  the  district  attorney,  it  is  not  necessary  that 
he  file  with  a  justice  a  formal  complaint,  show- 
ing liability  under  section  13^,  declaring  a 
penalty  for  obstructing  a  highway  or  a  ditch 
for  draining  it,  but  it  is  enoufh  that  he  in  writ- 
ing calls  the  attention  of  a  justice  to  the  fact 
that  a  person  within  his  jurisdiction  is  liable 
to  a  penalty  under  such  section,  and  directs  the 
ctdlection  of  the  same  by  an  action  before  such 
justice. 

2.  Under  Rev.  St.  1878,  t  3295,  declaring  It 
sufficient,  in  an  action  for  a  forfeiture,  to  al- 
lege in  toe  complaint  that  defendant  is  indeht- 
ed  to  plaintiff  in  the  amount  of  the  forfeiture 
claimed,  according  to  the  provisions  of  the  stat- 
ute imposing  it,  specifying  the  section  and 
chapter  containing  such  statute,  it  is  enough 
for  the  complaint  to  charge  generally  under 
section  1326,  rendering  a  person  liable  for  a 
penalty  of  $25  for  either  obstructing  a  high- 
way or  for  filling  up  a  ditch  for  drnining  it, 
though,  if  justice  requires  it,  plaintiff  may  be 
required  to  elect  on  which  branch  of  the  statnts 
be  will  proceed. 

3.  Rev.  St.  1878,  i  1278,  provides  that  the 
supervisors  of  two  towns,  in  which  is  a  town- 
line  highway,  shall  apportion  it  between  the 
towns  to  ma^e  and  repair,  and  each  town  shall 
have  all  the  rights,  and  be  subject  to  all  the 
liabilities,  in  relation  to  the  part  of  such  high- 
way apportioned  to  it,  as  if  it  were  wholly  lo- 
cated is  such  town.  Beld,  that  the  exclusive 
jurisdiction  of  such  a  town,  over  condition  of 
the  part  of  the  highway  apportioned  to  it,  ex- 
tends to  a  part  thereof  in  the  other  town,  com- 


mon to  It,  and  an  ancient  highway  which   It 
crosses. 

Appeal  from  Winnebago  county  court;  O. 
D.  Cleveland,  Judge. 

Action  by  the  state  against  WlUls  Cbllds. 
Ji}dgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

Action  to  recover  the  statutory  penalty  for 
wrongfully  filling  a  ditch  constructed  for  drain- 
ing water  from  a  highway.  The  complaint 
was  made  tj  the  district  attorney  of  the  prop- 
er county.  It  stated  that  defendant  was  liable 
to  the  state. of  Wisconsin  In  the  sum  of  $25 
according  to  the  provisions  of  section  1326  of 
the  Revised  Statutes  of  the  State  of  Wisconsin 
of  1878.  Indorsed  thereon  was  a  direction 
signed  by  the  district  attorney  for  the  prosecu- 
tion of  an  action  to  recover  the  penalty.  Such 
complaint,  so  Indorsed,  was  filed  with  a  Jus- 
tice of  the  peace,  whereupon  a  dvil  action  was 
commenced  before  such  Justice,  against  the 
defendant,  in  which  such  proceedings  were 
thereafter  duly-  had  that  a  Judgment  was  ren- 
dered against  said  defendant  for  $25  and  costs. 
The  case  was  appealed  to  the  county  court, 
where  the  answer  was  amended  alleging  tiiat 
the  place  where  the  alleged  wrong  was  done 
was  in  a  duly-established  town-line  highway 
on  the  town  line  between  the  town  of  Menasb* 
and  the  -town  of  Harrison,  the  former  being  In 
Winnebago  and  the  latter  in  Calumet  county 
In  this  state,  and  in  that  part  thereof  appor- 
tioned to  the  town  of  Harrison  to  make  and 
keep  in  repair;  that  the  act  complained  of  was 
done  by  the  direction  of  the  supervisors  of  the 
town  of  Harrison,  exercising  their  authority  to 
maintain  and  keep  such  highway  in  repair; 
that  it  was  the  Judgment  of  said  supervisors 
that  the  proper  condition  of  such  highway  re- 
quired the  filling  up  of  the  ditch,  and  that  it 
was  filled  up  accordingly. 

When  the  case  came  on  for  trial  there  was 
a  motion  to  dismiss,  because  Jurisdiction  was 
not  obtained  by  the  lower  court  for  want  of 
proper  proceedings  before  the  issuance  of  the 
summons,  and  because  IJie  complaint  filed  -wns 
not  sufficiently  definite  and  certain  to  show 
the  particular  act  claimed  to  have  occurred 
rendering  the  defendant  liable  under  the  stat- 
ute. The  motion  was  denied  and  defendant 
excepted.  A  motion  was  then  made  that  the 
plaintiff  make  his  complaint  more  definite  and 
certain,  which  was  denied.  There  was  then 
an  objection  to  the  reception  of  any  evidence 
under  the  complaint  upon  the  ground  that 
two  distinct  offenses  were  mentioned  in  section 
1820,  Rev.  St  1878,  and  that  the  complnlnt 
failed  to  state  tiie  particular  offense  relied  up- 
on. The  objection  was  sustained  and  plaintiff 
was  permitted  to  amend  his  complaint  by  al- 
leging that  defendant  filled  up  a  ditch  con- 
structed for  draining  water  from  the  highway, 
in  the  town  of  Menasha,  In  the  county  of  Win- 
nebago, at  a  point  near  the  town  of  Harrison 
in  Calumet  county,  and  said  town  of  Menasha. 

The  case  was  tried  by  the  court  and  result- 
ed In  findings  of  fact  substantially  as  follows: 
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October  24,  1863.  and  oontlnnoQSly  foe  a.  long 
time  prior  thereto  and  mibaequently  till  after 
Uie  occurrence  complained  of,  a  public  blglt- 
way  existed,  crossing  nearly  at  rigbt  angles  tba 
town  line  between  tba  town  of  Menaaba  and 
tbe  town  of  Harrlaoa.  Prior  to  the  date  ape- 
dflcally  named,  tbat  portion  of  said  bigtaway 
in  the  town  of  Menaaba  was  maintained  by 
said  town  19  to  the  town  Une  betwe«i  tbe  two 
towns  named.  On  aald  day  ancb  proceedings 
were  duly  bad  tbat  a  town-Une  road  was  es- 
tabllsbed  on  aaid  town  llnsv  croaalng  tbe  bigb- 
way  first  mentioned,  tbat  part  thereof  includ- 
ing tbe  point  of  tbe  croaslng  of  tbe  two  roads 
being  apportioned  to  the  town  af  Harrison  to 
make  and  keep  la  repair.  On  Novembw  4, 
1867,  Va»  overseer  of  blgbways  t«r  tbat  part 
of  tbe  town  of  M«nasba  including  tbe  place 
wbere  tbe  two  roadjs  cross  each  other  as  afore- 
said, assuming  tbat  said  town  bad  exduaive 
jurisdiction  at  said  point  up  to  tbe  town  line 
for  the  purpose  of  msintalnlng  the  town  road, 
for  such  purpose  coostrocted  a  culvert  across 
such  road  parallel  with  and  at  the  proper  dl»- 
taivce  from  tbe  ceoter  line  of  the  traveled  track 
of  and  within  tbe  limits  of  the  town-Une  road. 
Thereafter  tibe  supervisors  ot  tbe  town  of  Har- 
rison, assoffiing  tbat  said  town  was  req^sswlblft 
for  tbe  condition  of  tbe  town-Une  bigbway  at 
the  crossing  of  tbe  two  ways,  and  that  tite 
malatenaace  of  the  highway  rendered  said 
highway  less  safe  and  convenient  than  it  oth- 
erwise would  be,  restored  tbe  former  situation 
by  removing  the  planks  from  tbe  cidvert  and 
fiUIng  up  tbe  ditch.  Tbe  defendant  was  active 
In  doing  tbe  work  by  the  authority  of  tbe 
supervisors  of  said  town  of  Harrison. 

On  sudi  facts  tbe  trial  court  held  that  the 
Inrisdlctlon  of  tbe  town  of  Menasha,  as  re- 
gards tbe  town  road,  included  tbe  entire  ter- 
ritory of  such  town  within  the  limits  of  tbe  two 
ways,  each  four  rods  wide  at  tbe  crossing,  and 
was  paramount  to  that  of  the  town  of  Harri- 
son, and  that  the  act  of  defendant  In  flUlng 
np  tbe  ditch,  though  be  was  acting  under  the 
direction  of  tbe  supervisors  of  said  town  of 
Harrison,  waa  unlawful  and  tendered  blm  lia- 
ble to  the  penalty  of  $26,  under  section  1326, 
Bev.  St  1878.  Judgment  was  rendered  ac- 
cordingly, from  which  this  appeal  was  taken. 

Silas  BnUard  (J.  EL  McMuUen,  of  counsel), 
for  appellant.  J.  O.  Kerwln  and  W.  W.  Qna- 
termass,  for  tbe  State. 

MARSHALL,  J.  (after  stating  the  fact^. 
The  motion  to  dismiss  the  action  upon  tbe 
ground  that  tbe  Justice  did  not  obtain  Juris- 
diction was  properly  denied.  Tbe  motion  was 
based  on  the  Idea  that  tbe  filing  with  the  Jus- 
tice of  a  formal  and  sufficient  complaint,  made 
by  tbe  district  attorney  of  tbe  county  or  some 
other  ofBcer  authorized  to  direct  tbe  com- 
mencement of  tbe  action,  showing  liability  of 
tbe  defendant  under  the  statute,  was  a  condi- 
tion precedent  to  Jurisdiction  to  Issue  tbe  sum- 
mons. BeUance,  In  the  main,  was  placed  on 
State  T.  GUlen.  48  Wis.  688.  6  N.  W.  2oa 


Sack  ease  aroaa  whUe  chapter  192,  Laws  1877, 
was  in  force.  Tliat  provided  as  f oUowst  "No 
summons,  warrant  or  other  process  sball  here- 
after be  issued  by  any  Justice  of  tbe  peace  or 
otiicnr  officer,  tat  any  action  to  recover  a  pen- 
alty, forfeiture  or  One,  under  the  provisions  oC 
(^lapter  1S6  of  the  Bevlaed  Statutes!,  unless  a 
complaint  shaU  be  made  and  filed  by  tbe  dis- 
trict attorney,  «r  tb»  mayor  or  alderman  of  an 
incorporated  city  or  vUlagSk  or  a  member  of 
tbe  town  board  of  superviaors  residing  in  tbe 
county  where  such  penalty  is  incurred,  with 
aucta  Justice  of  tbe  peace  or  other  officer,  prior 
to  the  issuing  of  such  process."  There  was  no 
mistaking  the  meaning  of  tbat  .language,  so 
the  court  said  tbat  tbe  Justice  failed  to  ob- 
tain Jurisdiction,  no  complaint  having  t>een 
filed  as  tbe  statute  roQuired.  Since  such  case 
arose  the  law  has  been  materially  changed. 
Sueb  change  dates  from  tbe  revisicm  of  1878. 
The  condition  precedent  to  tbe  commencemoit 
of  an  action  of  this  diaraeter  now  is  as  follows: 
"No  such  action  •  •  .  *  shall  be  brotvht  be- 
fore any  Justice  of  tbe  peace  exc^t  by  direo- 
tlon  of  tbe  attorney  general,  district  attorney 
of  tbe  county,  mayor  or  alderman  of  a  city, 
pie^dent  or  trustee  of  a  village,  or  supervisor 
at  a  toiwn  in  which  tbe  torteituie  is  Incurred, 
or  other  officer  specially  directed  by  statute." 
Section  8288,  Rev.  St  1878.  It  wiU  be  noted 
tbat  a  mere  direction  by  tbe  district  attonuv 
for  the  bringing  of  the  aetion  is  aU  tbat  Is 
required  to  give  a  Justloe  at  the  peace  full  Jur 
risdietloa  to  issue  his  summons.  No  formal 
complaint  U  necessary.  The  statute  does  not 
even  say  that  the  dlrectian  must  be  in  writing; 
tbongb  doubtless  good  practice  requires  that 
It  sbould  be.  But  certainly,  if  the  district  at- 
torney, in  writing,  calls  tbe  attention  of  a  Jua* 
tice  of  tbe  peace  to  tbe  fact  that  a  person 
within  bis  Jurlsdictioa  Is  liable  to  a  penalty 
under  section  1326^  Bev.  St  1878,  and  directs 
tbe  coUection  of  tbe  same  by  an  aetion  betorft 
Sdcb  Justice,  the  statute  is  fully  complied  with. 
▲11  tbat  was  done  in  this  casA. 

If  it  were  true  that  a  formal  complaint. 
sufficient  In  every  respect  and  made  by  one 
of  the  officers  specified  In  the  statute,  is  now 
required  to  be  filed  with  tbe  Justice  In  order 
t»  clothe  him  with  Jurisdiction  to  issue  bis 
summons  in  a  case  like  this,  the  complaint 
filed  seems  to  be  strictly  in  accord  with  sec- 
tion 3285,  Rev.  St  1878,  which  says  tbat: 
"In  sueb  actions  it  shaU  be  sufficient  to  al- 
lege  in  tbe  comidaint  that  the  defendant  Is 
indebted  to  the  plaintlfl  in  tbe  amount  of 
tbe  forfeiture  claimed,  according  to  tbe  pro- 
visions of  the  statute  which  lmi)oses  it  spec- 
ifying tbe  section  and  chapter  containing 
such  statute."  Truev  the  complaint  teferted 
to  a  section  of  tbe  statute  which  renders  a 
person  liable  for  a  penalty  of  $2S  for  doing 
either  of  two  acts;  and  a  person  charged 
generaUy  under  it  cannot  say  from  tbe  com- 
plaint alone  what  he  is  required  to  meet.  Any 
difflenlty  In  that  regard  can  easily  be  avoid- 
ed by  a  request  to  the  court  that  the  plaintiff 
elect  upon  which  branch  oC  tbe  statute  be 
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will  rely.  No  such  request  waa  made  1b  this 
case,  though  defendant  had  all  the  relief 
that  could  hare  been  obtained  thereby.  Aft- 
er improperly  sustainlnK  an  objection  to  the 
complaint  upon  the  ground  that  it  failed  to 
■tate  a  cause  of  action  against  the  d^end- 
ant,  merely  because  It  waa  Indefinite  in  that 
it  failed  to  point  out  the  particular  provision 
of  section  1326  relied  upon,  the  complaint,  by 
permission,  was  amended,  so  as  to  cover  the 
alleged  defect  The  compiaint  should  have 
been  treated  as  sufficient  in  form,  because 
It  f(41owed  the  statute.  Then,  if  the  court 
concluded  that  Justice  required  plalntlCTs 
attorney  to  elect  upon  which  branch  of  the 
statute  he  would  proceed,  it  should  have  so 
ordered. 

On  the  merits  of  the  case  there  la  this  one 
question  that  must  be  decided:  Has  a  town, 
to  which  a  part  of  a  town-line  highway  has 
been  apportioned  to  malce  and  maintain  pur- 
suant to  section  1273,  Rev.  St.  1878,  Jurisdic- 
tion throughout  the  entire  width  thereof 
for  that  purpose,  to  the  end  that  its  proper 
<^cers  may  lawfully  do  those  things  reason- 
ably necessary,  in  their  jndgment,  .to  such 
construction  and  maintenance,  no  exception 
being  made  as  to  territory  in  the  adjoining 
town  which  is  ccmunon  to  such  highway  and 
an  ancient  highway  which  it  crosses?  As 
indicated  in  the  statement  of  facts,  the  trial 
court  answered  that  in  the  negative.  If  that 
determination  be  wrong  the  Judgment  Is  er- 
roneous and  must  be  reversed.  Very  little 
light  can  be  obtained  from  decided  cases,  in 
deciding  such  question.  It  must  be  tested 
by  the  statute  (section  1273,  Rev.  St  1878) 
from  which  whatever  power  one  party  to  a 
town-line  road  possesses  within  the  territory 
Of  the  other  party  is  derived.  It  reads  as 
follows:  "The  said  supervisors,  dpon  lay- 
ing oat  altering  or  widening  such  highway, 
shall  determine,  in  their  order,  what  part  of 
such  highway  shall  be  made  and  kept  In 
repair  by  each  town  and  what  share  of  the 
damages,  If  any,  shall  be  paid  by  each;  and 
each  such  town  shall  have  all  the  rights  and 
be  subject  to  all  the  liabilities  In  relation  to 
the  part  of  such  highway  to  be  made  or  re- 
paired by  such  town  as  If  it  were  wholly 
located  in  such  town."  That  language,  look- 
ing only  to  Its  literal  sense,  is  too  plain  to 
call  for  or  admit  of  Judicial  construction. 
Applying  the  language  In  such  literal  sense 
to  the  subject  of  the  law,  no  absurd  conse- 
quences are  perceived,  nor  do  we  find  any 
conflict  between  it  and  any  other  statute. 
The  purpose  of  the  law  appears  to  be  that 
there  shall  be  no  divided  responsibility  as  to 
any  part  of  a  town-line  highway.  That  is  in 
accordance  with  legislative  policy  generally 
as  regards  highways,  and  with  the  policy  of 
courts  where  Judicial  construction  is  requir- 
ed to  determine  questions  of  conflicting  Ju- 
rlsdictitms  as  to  such  ways.  Blliott  Streets 
AS.  $463;  Chicago,  M.  &  St  P.  Ry.  Oo.  T. 
City  of  Milwaukee,  97  Wis.  418,  4S2-4S4,  72 
N.  W.  1118.    The  view  of  respondent's  coun- 


sel could  not  prevail  without  reading  into  a 
plain  statute  a  meaning  that  cannot  be  rea- 
sonably attributed  to  its  language.  Courts 
are  not  permitted  to  do  that 

The  act  for  which  defendant  waa  found 
guilty  would  have  been  lawful  if  the  locns 
in  quo  were  vrithln  the  territorial  limits  of 
the  town  of  Harrison.  By  the  plain  mandate 
of  the  statute,  such  place,  for  the  purpose 
of  the  performance  of  the  duty  of  maintain 
Ing  the  town-line  road,  was  a  part  of  said 
town.  Therefore,  defendant  was  not  guilty 
of  any  wrong.  It  seems  that  there  is  no  es- 
caping that  conclusion.  It  Is  considered  that 
the  legislative  Intent  In  requiring  the  ap- 
portionment of  town  highways  between  the 
towns  affected,  giving  to  each  a  spedflc  por- 
tion to  make  and  maintain,  with  the  same 
Jurisdiction  over  it  as  if  it  were  located  whol- 
ly within  the  town  upon  which  the  duty  is 
imposed,  was  to  avoid  divided  responsibility, 
and  that  such  intent  extends  as  far  as  nec- 
essary to  fully  accomplish  Its  purpose,  vis., 
to  make  the  town  having  charge  of  a  part 
of  a  town-line  highway  responsible  for  the 
proper  condition  of  that  part  of  such  high- 
way commm  to  both  towns,  and  to  give  It 
exclusive  Jurisdiction  for  that  purpose. 

The  Judgment  of  the  cotmty  court  Is  re- 
versed and  the  cause  remanded,  with  di- 
rections to  render  Judgment  for  defendant 
against  the  state  for  costs,  said  Judgment  to 
be  paid  by  Winnebago  county.  Bev.  St 
1878,  i  3313. 


OSHKOSH  WATERWORKS  00.  T.  OUTT  OP 
OSHKOSH. 

(Supreme  Court  of  Wisconain.    Feb.  26,  1901.) 

CONSTITUTIONAL  LAW— OBLIGATION  OP  CON- 
TRACT—IMPAIHMBNT— ACTION  AGAINST  MU- 
NICIPALITY—CHANGE  OF  RBMBDY— REQUIR- 
ING BONI>-PRESBNTMENT  TO  COUNCIL- 
AMENDMENT. 

1.  By  an  amendment  to  a  city  charter,  no 
suit  on  a  claim  against  the  city  could  be  brought 
until  the  disallowance  of  the  same,  after  pre- 
sentment to  the  council  and  the  service  of  no- 
tice of  an  appeal  on  the  city  clerk,  and  the  giv- 
ing of  a  bond  to  be  approved  by  the  city  at- 
torney and  comptroller  was  required,  it  liaving 
been  pTevionsly  proper  to  sue  the  city  as  in 
ordinary  oases.  Held,  that  the  requirement  of 
service  on  the  clerk  instead  of  service  on  the 
mayor,  and  the  fact  that  it  had  been  held  that 
all  steps  prior  to  suit  must  l>e  strictly  taken 
without  privilege  of  amendment  did  not  render 
the  amendment  invalid,  under  Oanst  art  1,  S 
12,  as  impairing  the  obligation  of  a  contract 
made  with  the  ci^  prior  to  the  amendment. 

2.  Where  an  amendment  to  a  dty  charter  de- 
clared that  no  suit  should  tie  brought  against 
the  city  until  the  claim  had  been  fint  presented 
to  the  council,  and  disallowed  by  them,  60  days 
without  action  on  the  claim  after  presentment 
being  declared  a  disallowance,  which  present- 
ment had  not  previonsiy  been  necessary,  the 
fact  that  the  right  to  sne  was  suspended  pend- 
ing U>e  action  of  the  council  did  not  render, 
the  amendment  invalid,  as  impairing  the  obliga- 
tion of  a  contract  with  the  city  pil^  to  the 
amendment. 

3.  An  amendment  to  a  city  charter,  requiring 
that  in  a  suit  against  the  city  a  bond  for  costs 
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■honld  be  giren  which  had  not  been  previonslr 
reqalred,  was  not  invalid,  as  impairing  the  ob- 
ligation of  a  contract  with  the  city  prior  to 
the  amendment 

4.  A  contention  that  the  amendment  w«*  as- 
conatitatioBal,  in  that  the  bond  required  woold 
not  be  amendable,  was  not  well  taken. 

5.  Where  a.  city  charter  was  so  amMided  as 
to  require  that  in  a  snit  against  the  city  a  bond 
approved  by  the  city  attorney  and  comptroller 
should  be  given,  there  baring  previously  been 
no  such  requirement,  the  amendment  was  not 
invalid,  under  Const,  art.  1,  t  12,  aa  impairing 
the  obhgatlon  of  a  contract  made  with  the  city 
prior  to  the  amendment,  on  the  ground  that 
the  officers  might  willfully  or  by  neglect  ex- 
clude the  party  to  the  contract  from  suing  on 
the  same,  since,  if  a  good  bond  should  be  filed, 
coorts  might  coerce  proper  action  on  the  part 
of  the  officers. 

Bardeen,  J.,  dissenting. 

Appeal  from  clrcait  court,  Winnebago  coun- 
ty;  George  W.  Bumell,  Judge. 

Action  by  the  Oshkosb  Waterworks  Com- 
pany against  the  city  of  Oabkosh.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ai>- 
peals.    Affirmed. 

This  Is  an  appeal  by  the  plaintiff  from  Judg- 
ment dismissing  his  complaint,  entered  on 
Boatalning  a  demurrer  thereto.  The  complaint 
alleged  the  making  of  a  contract  between  the 
plaintiff  and  the  defendant  on  June  18,  1883, 
for  itayment  to  the  plaintiff,  qnarterly,  of  a 
certain  snm  as  compensation  for  supplying 
the  water  to  (lydrants  for  flre  and  other  city 
purposes;  the  construction  of  waterworks  by 
the  plaintiff,  in  compliance  with  that  con- 
tract, on  or  before  October  1,  1884;  and  the 
refnral  of  the  city,  on  demand,  to  pay  the  hy- 
drant rental,  amounting  to  $4,085,  earned 
nnder  snch  contract  for  the  quarter  ending 
October  1,  1888;  also  the  making  of  a  sub- 
aeqnent  contract  on  August  31st  for  payment 
of  hydrant  rentails  on  certain  extensions,  the 
performance  thraeof  by  the  plaintiff,  and 
ref naal  by  defendant  to  pay  the  hydrant  rent- 
al earned  thereunder  for  the  same  quarter, 
amounting  to  $1,060.  The  demurrer  was  on 
three  grounds:  First,  want  of  Jurisdiction  of 
the  person  or  of  the  subject  of  the  action; 
second,  that  plaintiff  has  not  legal  capacity 
to  sue;  and,  third,  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Hooper  &  Hooper,  for  appellant  John  F. 
BCluwin,  for  respondent 

DODOE,  J.  (after  staUng  the  facts).  The 
only  assignment  of  error  argued  by  appellant 
is  that  the  court  erred  in  holding  that  the 
charter  of  the  city  of  Oshkosh  (chapter  CS6, 
Laws  1891}  did  not  so  far  as  it  relates  to 
the  contract  of  June  18,  1883,  Impair  the 
obligation  of  the  contract  It  Is  contended 
that  said  charter  does  so  Impair,  and  there- 
fore contravenes  section  12,  art  1.  of  the 
constitution  of  Wisconsin,  which  provides: 
"No  blU  of  attainder,  ex  post  facto  law,  nor 
any  law  impairing  the  obligation  of  contracts, 
ehall  eY»  be  passed."    At  the  time  of  making 


the  contract  of  June  18,  1883,  the  dty  of 
Oshkoeh  existed  and  operated  under  a  char- 
ter known  as  chapter  183,  Laws  1883,  the 
first  section  of  which  constituted  it  "a  mu- 
nicipal corporation  by  the  name  of  the  city  of 
Oshkosb,  and  by  that  name  capable  of  suing 
and  being  sued  in  aU  courts  of  law  and  equi- 
ty." That  charter  (section  1,  subc.  7)  provid- 
ed that  moneys  "shall  be  drawn  out  only 
upon* the  («der  of  the  mac^or  and  dtT  clerk, 
duly  authorized  by  vote  of  the  common  coun- 
cil"; and  by  section  10,  Id.,  "any  account 
or  demand  against  the  city  before  acted  upon 
or  paid,  the  council  may  require  the  same  to 
be  verified  by  affidavit  except  salaries  and 
amounts  previously  fixed  or  determined  by, 
law."  Except  for  these  restrictions  upon  the' 
payment  of  money,  the  dty  of  Oshkosh  was 
subject  to  suits  upon  contract  liability  like 
any  other  person  or  corporation.  In  1801  was 
enacted  a  revised  charter  (chapter  59,  Laws 
1891),  continuing  substantially  the  provisions 
formerly  existing  in  the  first  section,  and  in 
flections  1  and  10,  subc.  7.  That  charter,  how- 
ever, contained  a  subchapter  21.    It  provided: 

"Sec.  4.  No  action  shall  be  maintained  by 
any  person  against  the  city  upon  any  claim 
or  demand  until  such  person  shall  first  have 
presented  bis  claim  or  demand  to  the  common 
council  for  allowance,  and  the  same  shall  have 
been  disallowed  in  whole  or  in  part:  provid- 
ed, that  the  failure  of  such  common  council 
to  pass  upon  such  claim  within  sixty  days 
after  the  presentation  thereof  shall  be  deem- 
ed a  disallowance  thereof. 

"Sec.  5.  The  determination  by  the  common 
council  disallowing  in  whole  or  in  part  any 
claim  shall  be  final  and  conclusive  and  a  bar 
to  any  action  in  any  court  founded  on  such 
claim,  unless  an  appeal  shall  be  taken  from 
the  decision  of  such  common  council  as  in 
this  act  provided." 

Section  0  provided  for  the  appeal  la  case 
of  disallowance  in  whole  or  in  part  to  be  ac- 
complished by  serving  a  written  notice  of  the 
appeal  on  the  city  clerk  within  20  days  after 
the  disallowance  of  the  claim,  and  by  execut- 
ing a  bond  to  the  dty  in  the  sum  of  $150, 
with  two  sureties  to  be  approved  by  the  city 
attorney  and  comptroller,  conditioned  for  the 
faithful  prosecution  of  the  appeal  and  pay- 
ment of  costs;  whereupon  the  clerk  is  requir- 
ed to  transmit  the  dedslon  and  a  brief  state- 
ment of  the  proceedings  and  all  papers  to  the 
clerk  of  the  circuit  court  of  the  county,  where 
"such  case  shall  be  entered,  tried,  and  de- 
termined in  the  same  manner  as  cases  orig- 
inally commenced  in  said  court"  costs  to  be 
recovered  by  plaintiff  in  case  of  an  Increase 
m  the  recovery. 

This  amendment  of  the  charter  of  Oshkosh 
was  but  one  of  many  such  amendments  to 
dty  charters  occurring  at  about  that  time, 
significant  of  a  marked  change  of  legislative 
policy  with  reference  to  enforcement  of  mon- 
ey demands  against  dtles.  That  policy  was 
signified  by  its  adoption  in  the  general  city 
charter  promulgated  by  the  legislature  of  1888 
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tat  ttOai  ttetenlter  to  be  organteed.  Tbat 
policy  baa  been  oonsideied  by  tlite  eaart  in 
a  •eries  at  de<;laloii9  Trblch  It  Is  believed  haye 
fnlly  recognized  and  emphaelced  it  We  tia.v« 
held  tkat  tbe  preUmlnary  stepa  ara  Juriadle> 
tlonai,  and  that  unless  compiled  with  the 
coiart  Calls  t»  acquire  Jurisdiction  of  the  sub- 
Jeet-matter;  that  tbe  varlona  steps  are  man- 
datory, and  cannot  be  walred  by  the  oSicerB 
of  the  etty,  nor  can  Jvrladiction  be  confined 
by  Boch  officers  (Telford  v.  Ashland,  100  Wis. 
238,  75  N.  W.  1006;  Oshtcosh  Waterworks 
Co.  T.  Gtty  of  OshkOBh,  106  Wis.  83,  81  N. 
W.  1040);  that  the  bond  cannot  be  amend- 
ed not  a  new  bond  given  after  the  expiration 
9f  the  20  days  (OBbkosh  Waterworlcs  Oo.  ▼. 
City  o<  Osbkosh,  snpira). 

It  is,  of  course,  obvious  that  the  amend- 
ment of  the  charter  does  not  expressly  and 
directly  aSect  tbe  obUgatloii  of  any  existing 
coBtzacts.  It  is  a  change  of  the  law  regulat- 
ing the  remedy,  aBd  obvlonsly,  too,  with  only 
that  purpose  In  view.  The  question,  there- 
fore, 'Which  is  presented  before  us,  is  whethr 
er,  as  to  claims  which  have  not  been  allowed 
by  the  council  (for  tbere  is  no  allegation  that 
this  has  been  allowed),  the  change  in  tbe 
methods  open  to  a  creditor  of  the  city  for  the 
adjudication  and  recovery  of  such  claim  Is 
sQch  that,  although  acting  directly  only  on 
the  remedy.  It  necessarily  Impairs  the  obllga- 
OoB  of  tbe  contract  itself. 

We  here  enter  a  field  redoadant  of  leaxnr 
ed  dlscnssiaB,  phlloBoptay,  and  decision,  in 
which,  as  remarked  by  Mr.  Justice  Shiras, 
the  very  frequeney  of  decision  would  appear 
to  have  rendered  it  dlfflcuH  to  apply  tiie  re- 
sult 0f  the  court's  deliberations  to  new  cases, 
dUrerlBg  somewhat  In  their  facts  from  those 
prevIoBriy  considered.  Bamttz  v.  Beverly, 
16B  U.  &  121,  16  Sup.  Ct  1042,  41  L.  Ed.  83. 
Several  general  propositions  are,  however, 
settled  so  as  to  require  In  new  cases  merely 
tlMlr  at^llcatioiL  First  and  most  primary 
among  these  is  that  an  act  ^hlcb  in  any 
degree,  bo  matter  bow  slightly,  modtfles 
fibe  obllgstlOB  of  tbe  contract  by  attempting 
to  relieve  the  oae  party  from  any  duty  by 
tbe  contract  assumed,  is  repugnant  to  the 
constttntlooal  prohibition.  This  rule  ap- 
plies to  "legislation  which  affects  the  con- 
tract directly,  and  not  incidentally,  or  only 
by  consequence."  Von  Hoffman  v.  Qnlncy, 
4  Wan.  563,  18  h.  Ed.  403.  Another  general 
rule  earty  established  Is  that  over  mere 
remedial  procedure  tbe  power  of  the  legis- 
lature is  absolute;  that  laws  regulating  it 
Involve  so  much  the  consideration  of  public 
convenience  and  welfare  that  individuals 
cannot  be  conceded  vested  rights  therein. 
For  example,  it  would  be  intolerable  that 
new  laws  regulating  place  or  frequeney  of 
the  sitting  of  courts  could  not  be  enacted  and 
be  effective  generally,  even  as  to  pre-exist- 
ing rights  of  individuals,  although  remotely 
they  afreet  those  ri^ts  by  adding  Incon- 
venience or  delay  to  their  enforcement 

It  is  obvious,  however,  that  rights,  wheth- 


er eontrsctnal  or  other,  are  so  dependent  for 
their  value  upon  tbe  means  of  enforcing  them 
that  for  all  practical  purposes  their  extinc- 
tiOB  may  be  accampUshed  by  laws  wbicb,  in 
form,  affect  only  tbe  remedy.  It  matters 
Uttle  whether  it  be  enacted  that  certain 
debts  are  extinguished  or  merely  tbat  they 
slMdl  not  be  enforceable  in  any  fonun.  In 
either  case  the  legally  binding  obligation  to 
pay  is  destroyed.  One  of  the  best  actual 
illustrations  of  such  a  result  is  exhibited  by 
Ciomell  V.  Hichens,  11  Wis.  368,  where  was 
considered  an  enactment  that  In  any  suit 
on  negotiable  bonds  and  mortgage  given  to 
a  railway  oonqiany,  although  brought  l^  an 
innocent  holder  .for  value,  the  defendant 
might  answer,  alleging  mln«presentation  in 
procurement  or  want  of  consideration;  that 
such  Issue  should  then  be  tried  by  a  Jnry; 
and  that  if  the  jury  found  such  fact  to  exist, 
judgment  should  be  entered  for  the  defend- 
ant That  law  ostenslbty  regulated  the  rem- 
edy only,  the  pleadings,  and  procedure  in  the 
course  of  a  suit  but  its  direct  and  obvious 
Intention  and  result  -was  Id  aliaolve  tke  de- 
fendant from  his  pnuniae,  by  law  embodied 
in  the  negotiable  bond,  that  be  wonld  pay 
the  amount  to  any  boaa  fide  holdesr,  even 
though  it  had  l)eeB  obtained  from  him  by 
misrepresentation  or  withoot  censtderation, — 
a  result  prohibited  by  tlie  coaaUtntion. 

In  attempted  recognition  bofh  of  the  ne- 
cessity for  freedom  of  general  l^alAtton  aa 
to  remedies  and  procedvse  and  of  tbe  om- 
stitutional  InvioIabUity  ai  the  obligation  ot 
coBtracta^  the  ootirts  early  sought  middle 
ground  on  which  both  rights  migKt  be  pro- 
tected. In  Wisconsin,  tbe  limits  of  that  mid- 
dle ground  have  received  deflnitioa  in  a  mul- 
titnde  of  eases,  important  among  which  are 
tbe  foUowlng:  Llgbtfoot  v.  Ckde,  1  Wis.  26, 83; 
Yon  Banmbacfa  v.  Bade,  9  Wis.  56»;  Stark- 
weather V.  Hawes,  10  Wis.  125;  OemeU  v. 
Hichens,  11  Wis.  368;  Streubd  v.  BaUway  Co., 
12  Wis.  67;  Oatman  v.  Bond.  15  Wis.  20;  State 
V.  CoDunoB  Council  of  Olty  of  Madison,  Id.  80; 
Paine  v.  Woodworth,  Id.  298;  HIasbrouck  v. 
Shipman,  16  Wis.  296;  Selsby  v.  Bedlon.  19 
Wis.  17>  Nelson  v.  Bountiee,  23  Wis.  367; 
Sydnor  v.  Pahaer,  32  Wis.  406,  410;  Insur- 
ance Co.  V.  Neeves,  46  Wis.  147,  49  N.  W. 
832;  Lee  v.  Buckheit  49  Wis.  64,  4  N.  W. 
1077;  Bosentbal  v.  Wehe,  58  Wis.  621,  17 
N.  W.  318;  HaU  v.  Banks,  79  Wis.  229,  48 
N.  W.  385;  Bank  v.  Schranck,  97  Wis.  250. 
73  N.  W.  31,  39  L.  B.  A.  569;  Peninsular  Lead 
&  (Tolor  Works  v.  Unkm  Oil  &  Paint  Go.,  100 
Wis.  488,  76  N.  W.  359;  Bank  v.  Macanley, 
101  Wis.  304,  77  N.  W.  176.  In  Ll^tfoot  v. 
Cole,  1  Wis.  26,  84,  in  dtscussing  a  statute 
which  abolished  the  pre-existing  common- 
law  and  equitable  suits  on  claims  againBt  in- 
solvent estates,  and  snbstltuted  in  lieu  • 
presentation  and  hearing  before  eommle- 
aknten  appointed  by  probate  court,  this 
oonrt  by  Crawford,  J.,  declared:  "It  was 
entirely  within  the  control  of  the  legislature 
to  prescribe  and  modify  the  remedies  which 
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might  be  pnnnad  In  the  courts  of  the  ter- 
ritory, and  to  prorlde  one  psrtlcnlar  man- 
ner of  proceeding,  to  the  exclusion  of  oth- 
ers, so  long  as  some  i^eciflc  remedy  was  pre- 
aerred."  The  subject  reeelTed  OMire  tbar- 
ongh  coDsideratlon  in  Von  Baumbach  t. 
Bade,  9  Wis.  S59,  where  was  presented  a 
law  providing  that.  In  suits  to  foreclose  mort- 
gages, defendant  should  have  six  months  to 
answer  before  default,  instead  of  twenty 
days,  and  that  notice  of  sale  sboold  be  pub- 
Udied  six  months.  Instead  of  six  weeks,  as 
theretofore  required.  The  rule  under  con- 
sideratloB  waa  tbete  laid  down  (page  671), 
by  DlxoM,  Ol  J.,  as  follaws:  "It  being  de- 
termined that  the  remedy,  or  laws  for  en- 
forcement of  a  contract  existing  at  the  time 
it  Is  made,  enter  into  It  and  foon  a  part  of 
Its  obligatlMi,  It  might  perluy^  be  supposed 
that  any  repeal,  change,  or  amendment  of 
soch  remedy,  or  laws  which  In  any  mannw 
delayed  or  rendered  the  enforcement  of  the 
contract  less  complete  and  effectual,  would 
be  nneqistttutlonat  and  void.  Bot  such  is 
not  the  case.  All  the  authorities  agree  that 
it  ia  within  the  iwwer  of  the  leglslatme  to 
repeal,  amend,  change,  or  modify  the  laws 
governing  icrooeedings  tn  courts,  both  as 
to  past  and  future  contracts,  so  that  they 
leave  the  parties  a  substantial  remedy,  ac- 
cording to  the  course  of  Justice  as  it  ex- 
isted at  the  time  the  contract  was  made." 
The  court  also  adopted  the  following  laa- 
Snage  from  Bronson  t.  Klnale,  1  How.  Sll, 
11  li.  Ed.  143;  "Although  a  new  remedy 
may  be  deemed  leas  convenient  than  the  old 
one.  and  may  In  some  degree  c«ider  the 
recovery  of  debts  more  tardy  and  difficult 
yet  It  will  not  foQow  that  the  law  is  nn- 
constitutioBaL  Whatever  b^ongs  merely  to 
the  remedy  may  be  altered  according  to  the 
will  of  the  state,  provided  the  alteration  does 
not  Impair  the  oUigatlon  of  the  contract. 
Bat,  if  that  effect  is  produced,  it  la  imma- 
terial whether  it  is  done  by  acting  on  the 
remedy,  or  directly  on  the  contract  itself. 
In  either  case.  It  Is  prohibited  by  the  eon- 
stitntion."  This  suhject  received  renewed 
careful  attention  In  the  recent  cases  of 
Bank  v.  Schranck,  sopza,  and  Peninsular 
Lead  A  Color  Works  v.  Union  OU  &  Paint 
Oo.,  supra,  where  the  rule  of  Von  Baumbach 
T.  Bade  was  snbstantlally  reasserted.  It  be- 
ing said  in  elucidation  thereof  by  Pinney, 
J.:  "Any  legislation,  though  acting  merely 
on  the  remedy,  that  substantially  impairs  or 
lessens  the  value  of  a  contract  is  forbid- 
den by  the  constitution,  and  therefore  void." 
The  latest  declaration  of  the  rule  on  this 
subject  by  the  supreme  court  of  the  United 
States  is  found  in  McCullough  v.  Com.,  172  U. 
S.  102,  tU,  19  Sop.  Ct.  142,  43  L.  Ed.  390,  as 
follows:  "It  is  equally  well  settled  that 
changes  la  the  forms  of  action  and  modes  of 
proceeding  do  not  amount  to  an  Impairment 
of  the  obllgatiMis  of  a  contract  If  any  ade- 
quate and  efflcacioos  remedy  be  left" 
It  la  conceived  that  the  various  forms  at 


expression  adopted  are  Intended  to  express 
the  same  Idea,  namely,  that  if  neither  par- 
ty is  relieved  from  performing  anything -of 
Oiat  which  he  obliged  himselt  to  do,  the 
obligations  of  the  contract  are  net  impaired; 
but  If  be  be  absolved  from  performing  any 
of  those  things,  such  obligations  are  impair- 
ed, whether  the  absolution  is  accomplished 
directly  and  expressly,  or  Indirectly,  and  on- 
ly aa  a  result  of  some  modlflcatlon  of  the 
legal  proceedings  for  enforcement.  As  the 
.  subject  is  in  every  ease  an  Important  one, 
and  as  the  attempts  of  different  writers  and 
jurists  to  express  the  true  rule  thereon  do 
not  entirely  agree,  and,  at  best  seem  to  be 
capable  of  different  interpretations,  it  has 
seemed  to  me  advisable,  even  at  the  expense 
of  considerable  space,  to  bring  together  the 
concrete  instances  of  application  of  that  rule 
by  this  court  and  by  the  supreme  court  of 
the  United  States,  which  is,  of  course,  the 
ultimate  authority.  The  following  are  sub- 
stantially all  of  the  Important  cases  in  this 
court,  and  the  most  typical  of  those  in  the 
United  States  supreme  court  which  are  val- 
oable  Ulnstratlons  under  the  rule  we  are  now 
considering: 

A  statute  cutting  off  all  ordinary  and  com- 
mon-law proceedings  previously  existing  tor 
enforcement  of  claims  against  executors  when 
the  estate  was  Insolvent,  and  prescribing  a 
special  remedy  by  presentation  and  proof  be- 
fore oommisaioners  of  the  probate  court  and 
ratable  sharing  In  the  assets,  held  within  the 
imwer  of  the  legislature  because  some  specifle 
remedy  was  preserved.  LIghtfoot  v.  Cole,  1 
Wis.  26.  An  act  changing  the  time  for  an- 
swer and  default  from  twenty  days  to  six 
months  in  foreclosure  actions,  and  changing 
notice  of  sale  from  six  weeks  to  six  months, 
held  not  to  impair  the  obligation  of  pre-ex- 
isting mortgages.  Von  Banmbach  v.  Bade,  9 
Wis. '  569.  The  same  act  held  applicable  to 
sales  under  pre-existing  judgments,  and  sus- 
tained. Starkweather  v.  Hawes,  10  Wis.  12S. 
A  law  giving  a  laborer  for  railroad  contract- 
ors right  of  recovery  against  the  company, 
amended  after  performance  of  work  so  as  ta 
take  away  that  right  held  not  to  Impair  the 
contract  of  Indebtedness  between  the  lalx>rer 
and  his  employer,  but  merely  to  take  away 
one  of  two  remedies,  leaving  still  an  adequate 
remedy  against  his  del)tor.  On  rehearing.  It 
was  concluded  that  the  earlier  statute  created 
a  contract  between  the  laborer  and  the  rail- 
road company,  and  the  obligation  of  such  con- 
tract was  by  the  later  act  impaired  because 
the  (Hily  remedy  was  destroyed.  Streubel  v. 
Railway  Co.,  12  Wis.  67.  Change  of  pro- 
cedure in  method  of  acquiring  and  enforcing 
log  liens  not  unconstitutional,  as  applied  to 
existing  claims.  Paine  v.  Woodworth,  15 
Wis.  298.  Statute  validating  executions  un- 
der justice  of  the  peace  judgments  held  con- 
stitutional. Sekby  v.  Bedlon.  19  Wis.  17. 
A  statute  enacted  after  a  judgment  In  eject- 
ment taking  away  the  pre-existing  right  of 
course,  to  a  motion  and  order  for  a  new  trial. 
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held  matter  of  remedy  only,  and  valid.  Syd- 
nor  ▼.  Palmer,  82  Wis.  406.  Change  of  pro- 
cedure for  f orecloBure  of  mortgages,  whereby, 
Instead  of  an  Immediate  personal  judgment, 
to  be  followed  by  an  Immediate  sale  subject 
to  one  year's  redemption,  there  was  only  per- 
mitted a  judgment  postponing  the  sale  for 
one  year,  and  aliowlng  a  personal  judgment 
only  for  the  deficiency  to  be  ascertained  after 
such  sale,  held  to  merely  regulate  the  remedy, 
and  not  impair  obligations  of  the  mortgage. 
Insurance  Oo.  v.  Neeves,  46  Wis.  147,  49  N. 
W.  832.  A  statute  Imposing  additional  terms 
on  change  of  venue,  held  goes  obly  to  remedy, 
affects  pre-existing  actions,  and  not  nncon- 
Btltntlonal.  Lee  v.  Buckhelt  48  Wis.  B4,  4 
N.  W.  1077.  Change  of  practice  as  to  me- 
chanics' liens  from  law  to  equity,  with  sub- 
stantial alteration  as  to  form  of  judgment, 
method  of  sale,  etc.  (chapter  143,  Rev.  St. 
1878),  held  applicable  to  pre-existing  claims. 
Constitutionality  apparently  never  question- 
ed. George  v.  Everhart,  57  Wis.  397,  15  N. 
W.  387.  Existing  law  made  validity  of  at- 
tachment depend  on  sufficiency  of  accom- 
panying affidavit  Subsequent  statute  per- 
mitting attachment  to  stand  en  amended  affi- 
davit afterwards  filed,  held  remedial  only, 
and  to  apply  to  pre-existing  contracts  and 
suits.  Rosenthal  v.  Wehe,  58  Wis.  821,  17  N. 
W.  818.  Abolition  of  Imprisonment  for  debt 
held  no  Impairment  of  contract  Sturges  v. 
Orowninshleld,  4  Wheat  122,  4  L.  Ed.  629; 
Penniman's  Case,  103  U.  S.  714,  26  L.  Ed. 
602.  Reasonable  additional  exemptions  from 
execution  do  not  impair  obligation  of  con- 
tract Bronson  v.  Klnzie,  1  How.  311,  11  L. 
Ed.  143,  and  Edwards  v.  Kearzey,  96  U.  S. 
685,  604,  24  L.  Ed.  793  (opinions  Hunt  and 
Clifford,  JJ.;  contra,  Swayne,  J.).  Statute 
changing  the  law,  by  requiring  that  suit  on 
notes  owned  by  banks  be  brought  in  the  name 
of  the  cashier,  does  not  impair  the  obligation 
of  contracts.  Crawford  v.  Bank,  7  How.  279, 
12  L.  Ed.  700.  Existing  law  as  to  sale  of  de- 
cedent's real  estate  required  it  to  be  at  pub- 
lic, open  sale,  on  full  notice,  and  new  law 
authorized  a  private  sale  under  direction  and 
approval  of  the  court  Held  no  impairment  of 
existing  contracts  between  estate  and  Its 
creditors.  Florentine  v.  Barton,  2  Wall.  210, 
17  L.  Ed.  783.  Imposing  a  notice  as  a  con- 
dition of  taking  out  tax  deed  held  no  impair- 
ment of  contract  embodied  in  the  certificate. 
Curtis  V.  Whitney,  13  Wall.  68,  20  L.  Ed.  513, 
affirming  Curtis  v.  Morrow,  24  Wis.  664. 
Where  charter  of  corporation  required  serv- 
ice of  process  on  its  president  a  subsequent 
statute  authorizing  service  on  other  officers 
held  not  to  impair  the  contract  Railroad  Go. 
V.  Hecht  95  U.  S.  168,  24  L.  Ed.  423.  Stat- 
utes of  limitation,  provided  reasonable  time 
is  allowed  for  commencement  of  suit.  Terry 
T.  Anderson,  95  U.  S.  628,  24  L.  Ed.  365; 
Koshkonong  v.  Burton,  104  U.  S.  668,  26  L. 
Ed.  8S6;  MitcbeU  ▼.'  Clark,  110  U.  S.  633.  4 
Sup.  Ct  312,  28  L.  Ed.  279;  Relyea  v.  Pulp 
Co.,  102  Wis.  301,  78  N.  W.  412.    Under  pre- 


existing law,  state  bank  bills  were  made  re- 
ceivable for  taxes.  Taxpayer  could  compel 
receipt  by  mandamus,  or  have  other  cixnmon- 
law  remediea  New  law  prohibited  their  re- 
ceipt and  also  prohibited  any  process  to  com* 
pel  it  and  denied  all  remedy,  except  to  al- 
low payment  under  protest  after  tendering 
the  bank  bills,  and  a  suit  substautially 
against  the  state  to  recover  back;  the  Judg- 
ment to  be  enforceable  only  by  entitling 
claimant  to  a  comptroller's  warrant  payable 
when  funds  were  in  state  treasury.  Held 
that  an 'adequate  remedy  being  given,  there 
was  no  impairment  of  the  obligations  of  the 
contract  resulting  from  the  cutting  off  of  the 
former  existing  remediea  Tennessee  t. 
Sneed.  96  U.  B.  68,  24  L.  Ed.  610;  AntonI  t. 
Greenhow,  107  U.  S.  769,  2  Sup.  Ot  91,  27  L. 
Ed.  468;  McCullough  ▼.  Com.  172  U.  S.  102. 
124,  19  Sup.  Ot  134,  43  L.  Ed.  382.  Nor  did 
Impairment  result  from  a  later  statute  re- 
pealing that  above  mentioned,  whereby  the 
existing  remedy  of  suit  against  the  state  was 
taken  away,  and  common-law  remedies  re- 
vived. McCullough  V.  Cdm.,  supra.  A  stat- 
ute subsequent  to  the  issue  of  bonds  prohib- 
ited mandamus  or  other  process  against 
individual  officers  of  a  dty  to  enforce  judg- 
ment *nd  also  prohibited  execution,  and  sub- 
stituted as  the  sole  remedy  a  registration  of 
the  Judgment,  accompanied  by  a  duty  on  the 
city  officers  to  pay  out  of  first  available  mon- 
ey. Held  adequate  remedy  for  enforcement 
of  pre-existing  debte,  and  not  unconstitution- 
al; reserving  power  of  court  to  compel  city 
to  provide  money  If  it  failed  to  do  so  in  the 
next  succeeding  tax  levy.  Louisiana  v.  City 
of  New  Orleans,  102  U.  S.  203,  26  L.  Ed.  132. 
Under  pre-existing  law  of  Louisiana,  minors, 
etc.,  had  tacit  mortgages  on  the  property  of 
their  guardians  and  tutors.  A  subsequent 
act  denied  validity  to  such  tacit  mortgages 
unless  registered,  allowing  less  than  a  year 
for  registration  of  existing  ones.  Held  valid 
for  the  reason  that  it  left  an  adequate  reme- 
dy. Vance  v.  Vance,  108  U.  S.  514,  518,  2 
Sup.  Ct  854,  27  L.  Ed.  808.  Law  authorizing 
service  of  process  on  mayor  or  clerk  may  be 
changed  to  require  service  on  the  mayor  with- 
out Impairing  obligation  of  prior  contracts. 
Perkins  v.  Watertown,  5  Blss.  820,  Fed.  Cas. 
No.  10,991.  Chapter  49,  Laws  1858,  made 
fraud  in  procuring  railroad  farm  mortgages 
or  want  of  consideration  an  absolute  defense 
In  suit  even  by  an  Innocent  holder  for  value. 
Held  to  Impair  the  obligation  of  the  contract 
Cornell  v.  "Hlchens,  11  Wis.  868.  6hapter  88, 
Laws  1861,  greatly  modified  the  remedy  upon 
farm  mortgages  to  corporations.  It  required 
security  for  costa;  deprived  parties  of  trial 
before  court  substituting  a  referee,  with  ex- 
tremely dilatory  procedure  before  him;  gave 
intermediate  appeal  on  rulings  as  to  evidence, 
with  stay;  extended  the  time  for  appeal  four 
years,  with  stay  meanwhile,  apparently  with- 
out bond;  provided  that  no  title  should  be 
acquired  on  the  sale  under  any  Judgment  un- 
til that  time  for  appeal  expired;  provided  that 
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■nch  sale  sbould  be  of  no  effect  In  case  of  re- 
versal; denied  the  right  to  any  deficiency 
judgment;  denied  plaintiff  right  of  appeal  un- 
til be  had  paid  all  costs;  required  suit  on  the 
note  or  bond  alone  to  be  in  the  county  where 
the  mortgaged  premises  were  situated;  de- 
clared that  the  plaintiff  should  be  deemed  to 
hold  the  security  prima  facie  with  full  notice 
of  all  equities;  stayed  all  sales  under  power 
of  sale  in  the  mortgage.  In  case  misrepresen- 
tation or  want  of  consideration  were  alleged, 
until  snch  issue  should  be  finally  determined; 
and  deprived  the  plaintiff  of  all  other  reme- 
dies except  those  specified  in  the  chapter. 
This  act  was  held  to  so  burden  the  remedy 
as  to  impair  the  obligation  of  the  contract. 
The  court  said  that  several  of  the  detailed 
provisions,  taken  alone,— as,  for  example,  the 
requirement  of  security  for  costs,— would  not 
of  themselves  have  that  effect,  but  that  the 
purpose  of  the  act  was  so  obviously  to  em- 
barrass, restrict,  and  postpone  the  enforce- 
ment of  these  mortgages  according  to  their 
terms  that  It  must  be  held  void.  Oatman  v. 
Bond,  15  Wis,  20.  ^  law  authorizing  the  is- 
sne  of  certain  city  bonds  required  the  levy 
of  a  tax  to  meet  the  same.  A  subsequent  act 
prohibited  the  city  from  raising  any  taxes, 
except  for  each  year's  interest  as  It  accrued. 
Held  unconstitutional  so  far  as  It  prohibited 
a  tax  to  meet  judgments  on  previously  de- 
faulted Interest.  State  v.  Oommon  Ckiuncil  of 
City  of  Madison,  15  Wis.  30.  Suspension  of 
all  process  against  volunteers  "during  serv- 
ice" held  to  Impair  the  obligation  of  the  con- 
tract, because  it  deprived  the  creditor  of  all 
remedy  for  an  Indefinite  period,— as  the  court 
■aid.  "five,  ten,  or  twenty  years."  Hasbrouck 
▼.  Sblpman,  16  Wis.  296.  The  contrary  has 
been  held  In  other  states,  where  the  suspen- 
sion was  not  indefinite.  McCormIck  v. 
RuBch,  15  Iowa,  127;  Breltenbach  v.  Bush,  44 
Fa.  St  313;  Clark  v.  Martin,  49  Pa.  St.  299. 
Statute  making  order  of  publication  proof  of 
mfflclency  of  grounds  therefor  held  not  coq- 
stltntional  as  applied  to  pre-existing  void 
Judgments.  Nelson  v.  Rountree,  23  Wis.  367. 
Statute  giving  subcontractor's  lien  limited  by 
the  amount  of  the  owner's  debt  to  the  con- 
tractor, changed  to  make  owner  liable  with- 
out limit,  held  to  modify  the  obligation  of 
existing  contract  between  owner  and  building 
cimtractor,  and  therefore  unconstitutional. 
Hall  V.  Banks,  79  Wis.  229,  48  N.  W.  38S. 
Statute  givlng^debtor  power  to  Vacate  the 
lien  of  an  execution  or  attachment  by  making 
assignment  within  10  days  thereafter  impairs 
obligation  of  existing  contracts  and  is  uncon- 
■tltutionaL  Bank  v.  Schranck,  97  Wis.  250, 
78  N.  W.  31,  39  L.  R.  A.  669;  Peninsular  Lead 
&  Color  Works  v.  Union  Oil  &  Paint  Oo.,  100 
Wis.  488,  76  N.  W.  SSA;  Bank  v.  Macauley, 
im  wis.  904,  77  N.  W.  176.  Stattite  prohibit- 
ing sale,  under  power  contained  in  a  mort- 
gage, for  less  than  two-thirds  of  an  aiypralsal, 
and  giving  one  year  for  redemption,  held  to 
Impair  the  obligation.  Bronson  v.  KInzie,  1 
How.  311, 11  L.  Ed.  143.    Law  staying  execu- 


tion of  a  judgment  or  enforcement  of  a  eon- 
tract  Impairs  the  obligation.  Barnltz  v.  Bev- 
erly, 163  U.  S.  118,  16  Sup.  Ct.  1042,  41  L. 
Bd.  93,  and  cases  there  cited.  Laws  requir- 
ing that  negotiable  coupons  from  existing 
state  bonds  must,  before  receipt  for  taxes, 
be  accompanied  by  principal  bond,  and  that 
their  genuineness  be  established  without  ex- 
pert evidence,  held  to  impair  obligation.  Pro- 
duction of  principal  bond  Inconsistent  with 
contracted  negotiability  of  separate  coupons. 
Expert  evidence  only  way  to  prove  genuine- 
ness of  printed  coupons,  and  Its  exclusion 
worked  complete  repudiation.  Intent  to  re- 
pudiate the  coupons  was  obvious,  and  above 
provisions  only  parts  of  general  scheme.  Mc- 
Gahey  v.  Virginia,  135  U.  S.  686,  10  Sup.  Ct 
972,  34  L.  Bd.  304. 

lu  the  light  of  the  general  rules  on  the  sub- 
ject, and  the  foregoing  IllustraUons  of  their 
application,  we  turn  to  an  examination  of  the 
changes  In  procedure  for  enforcement  of 
claims  not  Allowed  by  the  council,  accom- 
plished by  amendment  of  defendant's  char- 
ter. Under  the  former  law,  jurisdiction  of 
the  court  could  be  Invoked  by  service  of  sum- 
mons, which.  If  accompanied  by  complaint, 
the  city  must  answer  within  20  days,  except 
for  extension  of  time  in  discretion  of  court. 
Defects  In  summons  or  service  thereof  could 
be  waived  by  voluntary  appearance.  Mis- 
takes in  procedure  whereby  plaintiff  failed 
of  bearing  on  the  merits  usually  worked  only 
nonsuit,  and  he  might  sue  again,  subject  only 
to  statute  of  limitations.  In  contrast  with 
this  procedure.  It  Is  pointed  out  that  under  the 
charter  of  1891  the  plaintiff,  before  invoking 
jurisdiction  of  any  court  must  file  his  claim 
with  the  city  clerk,  and  must  await  examlna^ 
tlon  by  the  comptroller,  and  action  of  the 
council  disallowing  It,  which  may  postpone 
him  GO  days,  Instead  of  20.  Fiirther,  In  order 
to  reach  a  judicial  forum,  he  must  give  se- 
curity for  costs  in  a  form  prescribed  by  law, 
and  with  sufficient  sureties.  Ue  must  ob- 
tain approval  of  the  sureties  by  the  dty  at- 
torney and  comptroller.  Practically,  he  must 
do  this  within  20  days,  appellant  contends; 
for.  If  a  new  bond  be  rendered  necessary  by 
a  disapproval,  that  must  be  filed  within  that 
period  from  the  disallowance  of  the  claim. 
No  method  for  coercing  the  action  of  these 
officers  Is  expressly  provided.  Appellant  also 
suggests  the  possible  absence  of  either,  casu- 
al or  Intentional,  as  a  contingency  burdening 
a  claimant's  chances  of  reaching  the  court 
Lastly  and  most  urgently,  counsel  dwells  on 
the  asserted  inability  to  correct  any  mistakes 
by  amendmmt,  and  on  the  fatal  effect  of  any 
such  mistakes,  not  only  on  the  action,  but 
upon  the  cause  of  action  as  well.  Some  of 
these  changes  are  too  Immaterial  to  require 
extended  comment  Service  of  notice  of  ap- 
peal on  the  city  clerk  in  lien  of  service  of 
snmmona  on  the  mayor  is  so.  Nor  are  we  Im- 
pressed with  the  importance  of  the  asserted 
Inability  of  a  claimant  to  cure  defects  in  pro- 
cedure by  amendment.    It  can  hardly  be  said 
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that  there  is  any  vested  right  to  make  mis- 
takes. A  variance  of  policy  as  to  liberality 
In  i>ermlttlDg  amendment  caimot  be  said  to 
Impair  the  obligation  of  any  contract.  A 
IKW  iiennlttiug  amendment  of  attachment  af- 
fldarit  has  been  held  ralid  as  to  existing  con- 
tracts and  actions.  Bosoithal  t.  Wehe, 
supra.  Why  not  the  converse?  The  fact  that 
a  failure  to  obtain  Judgment  by  reason  of 
errors  in  procedure  or  lack  of  proof,  which 
in  ordinary  practice  would  result  only  in  non- 
suit, leaves  claimant  barred  of  his  claim,  no 
more  affects  the  obligation  than  does  a  stat- 
ute of  limitations  leaving  reasonable  time  to 
sue,  but  expiring  before  the  defectiveness  of 
an  attempted  suit  Is  discovered.  It  certainly 
comes  no  nearer  such  obligation  than  does 
an  act  taking  away  one's  right  to  a  second 
trial  am  of  coarse  after  a  Judgment  in  eject- 
ment.   Sydnor  v.  Palmer,  supra. 

Perhaps  the  most  cogent  of  appellant's  ob- 
jections to  the  new  procedure  is  that  there  is 
a  period  of  suspension  of  his  Mgbt  to  sue, 
resnltlBg  from  the  requirement  that  he  must 
first  present  his  daim  to  the  council  and 
await  its  disallowance.  It  Is  by  no  means 
certain  that  such  obstacle  is  a  new  one.  It 
has  been  held  that  the  statute  (sections  79, 
80.  c  15,  Rev.  St  1858)  requiring  cUims 
to  be  presented  to  town  boards  of  audit  be- 
fore they  could  be  paid,  impliedly  prohibited 
suit  until  that  had  been  done.  Putnam  v. 
Town  of  Rubicon,  32  Wis.  498.  That  statute 
Is  not  very  obviously  distinguishable  from  the 
requirements  of  the  Oshkosh  charter  of  1883, 
either  in  the  procedure  indicated  or  the  legis- 
lative purpose  to  be  accomplished.  It  is  not, 
however,  necessary  to  decide  upon  their  Iden- 
tity at  this  time.  It  will  be  observed  that 
while  unconstitutionality  has  been  ascribed 
to  legislation  which  directly  postponed  the 
ultimate  acts  for  enforcement  of  a  contract 
right,  as  by  staying  execution  or  creating  or 
extending  period  of  redemption  from  Judicial 
sales  (Bamits  v.  Beverly,  supra),  no  case  has 
been  cited  to  us,  and  none  discovered,  where 
reasonable  delay,  resulting  incidentally  from 
the  requirement  of  certain  new  steps  in  pro- 
cedure, or  from  enlargement  of  time  for  tak- 
ing such  steps,  has  been  held  fatal,  provided 
such  legislation  did  not  clearly  appesr  to  be 
in  bad  faith  and  for  the  purpose  of  defeating 
or  impairing  the  very  obligations  of  the  con- 
tract On  the  other  hand,  such  modifications 
of  proceedings  Imposing  either  Increased  bur- 
dens or  Increased  time  have  been  recognized 
as  legitimate  exercise  of  legislative  power 
over  remedies  and  procedure.  Von  Baum- 
b«ch  V.  Bade,  supra;  Starkweather  v.  Hawes, 
supra;  Lee  v.  Bnddielt,  supra;  Belyea  v. 
Pulp  Co.,  supra;  Vance  v.  Vance,  supra; 
Clark  V.  Martin,  supra.  In  addition  to  these 
instances^  it  is  worthy  of  note  that  very 
many  such  enactments  have  been  enforced 
withont  challenge,  some  of  them  since  very 
early  days;  thus  adding  the  tacit  consensus 
of  legislature,  courts,  and  the  profession  to  a 
CDDstmcdon  of  the  constitution  which  per^ 


mits  them.  Among  such  may  be  noted  tke 
adoption,  with  refnanee  to  claims  sgalust 
counties,  of  the  same  policy  as  that  with  ref- 
ecaice  to  cities,  now  complained  «t  Oectione 
876,  682,  683,  Rev.  St  1898);  the  postpone- 
ment of  suits  sgainst  towns  until  after  pres- 
entation and  consideration  of  claim  (section 
821,  Id):  the  stay  laws  for  purposes  of  reas- 
sessments (section  12101),  Id.).  Plumer  v. 
Board.  46  Wis.  163.  SO  N.  W.  416,  and  many 
others.  The  requirement  that  before  invok- 
ing Judicial  action  the  claimant  must  submit 
his  claim  to  consideration  of  the  common 
comieil  is  not  a  serious  burden  upon  him.  In 
practical  affairs  the  instances  are  rare,  if  not 
unknown,  that  a  claimant  commences  suit 
until  he  has  first  invited  payment  without 
suit  The  effect  of  the  charter  of  1801  is  to 
limit,  not  enlarge,  the  period  necessary  to 
constitute  a  demand  and  refusal  of  payment 
In  the  matter  of  demands  against  municipaU- 
tlea  the  importance  of  momentary  opportuni- 
ty to  sue  is  far  less  than  with  Individual 
debtors,  who  during  even  a  few  days  may  by 
transfer  of  propoty  or  otherwise  become 
execution  proof,  and  thus  defeat  the  purpose 
of  an  action. 

The  only  remaining  olntacle  to  Judicial  hear- 
ing and  enforcement  which  appellant  urges 
upon  our  attention  is  the  requirement  of  a 
bond  for  costs  in  the  sum  of  $150.  This  is  is 
itself  hardly  a  new  burden;  tox  our  practice 
statutes  have  since  long  prior  to  1883  sub- 
jected plalntlfls  to  a  security  for  costs,  in  the 
discretion  of  the  court,  in  still  larger  amount 
Independently  of  this  view,  however,  the  altso- 
Inte  requirement  that  a  plaintiff  shall  fnmlsh 
reasonable  security  for  costs,  as  prerequisite 
to  suit  cannot  be  considered  so  completely  a 
denial  of  adequate  remedy  as  to  impair  the 
obligation  of  existing  contracts^  It  is  a  very 
nsual  requirement  of  practice  statutes  and 
mles.  If  our  statutes  were  ciianged  so  that 
such  a  preliminary  were  absolutely  required 
by  law  for  all  suits,  instead  of  being  permissi- 
bly required  by  the  court,  as  now,  we  appre- 
hmd  there  could  be  no  doubt  that  sneh  change 
is  within  the  legitimate  control  of  the  l^is- 
latnre  over  procedure.  Such  is  the  suggestion 
in  Oatmaa  y.  Bond,  stqpm.  But  counsel  urges 
that  the  bond  is  not  amendable,  and  a  mis- 
take therein  la  fatal  to  the  cause  of  action. 
The  answer  to  this  suggestion  is  that  no  mis- 
tbke  need  be  made.  The  charter,  in  teams 
easy  of  comprehension  if  carefully  read,  pre- 
scribes what  the  bond  shall  be,  and  compli- 
ance therewith  is  not  difficult  A  law  which 
lays  out  a  plain  and  adequate  course  for  <me 
to  secure  Judicial  enforcemeat  of  his  contract 
does  not  impair  the  obligatton,  because  one 
straying  out  of  the  prescribed  path  cannot 
reach  the  goal.  But  again,  counsel  says  tbe 
statutory  requirement  that  the  bond  be  ap- 
proved- by  the  city  Sttomey  and  comptroUer 
renders  it  possible  for  those  officers,  either 
willfully  or  by  neglect  to  exclude  Urn  from 
his  remedy  in  court  Whether  this  be  so  has 
not  yet  been  decided.    If  an  appellant  files  a 
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good  and  suffldent  bond  In  complUmce  witb 
1.1  ~.v,  It  is  by  no  meana  certain  that  the  courts 
cannot  coerce  proper  action  of  such  city,  otu- 
cers,  at  leaat  ao  far  aa  la  powible  without  ia- 
vadlSK  the  fidd  of  tbeir  discretion.  But  It  Is 
not  an  Impairment  of  the  obUgatlcm  of  a  con- 
tract to  make  the  remedy  dependent  for  cer- 
txiB  alepa  npon  tlie  performaaee  by  pablie  ofil- 
c«n  of  their  dnttes.  The  doty  of  the  dty  at- 
torney and  comptroller  to  approTe  a  proper 
bood  Is  one  cast  on  them  by  law,  for  breach 
at  whtcb  one  injured  may  hare  his  remedy, 
as  well  as  against  the  sheriff  on  whom  he 
most  depend  for  enforcement  of  an  execution. 
All  remedies  depend  upon  performance  of  dnty 
by  pnbHc  officers,  and  by  breach  thereof  may 
falL  That  la  true  eyes  of  the  privilege  oif 
action  In  tbe  ooorts,  whecela  breach  of  duty 
by  the  judge  might  most  effectually  postpone 
or  entirely  defeat  the  claim,  but  such  ixiasi- 
blllty  does  not  render  tlie  remedy  Inadeqoateu 
That  tbe  change  of  legislatire  policy  as  to 
procedure  upon  claims  against  Oshkosh  and 
many  other  cities  was  adiqyted  In  the  utmost 
good  fkitb,  with  no  leglslatlTe  purpose  other 
than  promotion  of  public  welfare  and  proper 
yroteetloa  of  putdlc  fimds  against  unlawful  de- 
mands, cannot  be  doubted.  Putsam  ▼.  Town 
of  Rabtoen,  sivia;  Seegar  ▼.  Oity  of  Ashland, 
101  Wis.  SIB.  77  N.  W.  880.  It  Is  the  duty 
ol  the  courts  to  uphold  and  enforce  such  delib- 
erately adopted  and  Important  changes  of  pol- 
icy, unless  It  appears  clearly  and  beyond  aH 
reasonable  controversy  that  tbe  legislative 
power  has  been  exceeded.  Adams  v.  City  of 
Bdoit  105  Wis.  S63,  878,  81  N.  W.  800,  47 
li.  R.  A.  441.  After  careful  consideration  of 
tbe  changes  wreught  by  the  amendment  of 
1881  to  the  Oshkosb  charter,  we  are  unable 
to  say  with  the  requisite  certainty  that  the 
I^slatnre  luis  transgressed  tbe  bounds  to  Its 
authority  over  remedies  and  procedure  by  so 
modifying  them  as  to  relieve  the  dty  from  any 
obligation  resting  upon  it  by  reason  of  the  eon- 
tract  with  plahitlff,  or  to  so  diminish  the  rem- 
edy as  to  render  those  obligations  substantially 
less  valuable.  We,  therefore,  are  bound  to  en- 
force tbe  law  as  it  is  written,  and  affirm  the 
dedslon  of  the  trial  court  in  sustaining  the 
demnirer  to  the  complaint  Judgment  affirmed. 

(March  13.  1001.) 

BASDEBN.  J.  (dtesentlng).  The  obligation 
of  a  contract.  In  a  constitutional  sense,  is  the 
means  provided  by  law  by  which  It  can  be 
enforced.  Whatever  lessens  the  efficacy  of 
this  means,  or  tends  to  postpone  or  retard  the 
enforcement  of  tiie  contract,  impairs  the  obli- 


gation. Louisiana  v.  City  of  New  Orleans, 
102  U.  a.  203,  26  L.  Ed.  182,  and  note;  B  Notes 
U.  S.  Bep.  1069;  Baker,  Ann.  Const  D.  ii.  <>& 
The  remedies  afforded  by  existing  laws  enter 
Into  and  form  a  part  at  the  obligation  of  a 
contract  The  legislature  bas  a  right  to  change 
such  remedies,  and  modify  the  laws  govern- 
ing procedure  In  court  if  it  leaves  tlie  party 
a  substantial  remedy  according  to  the  oovrse 
of  justice  as  It  existed  at  the  time  the  con- 
tract was  made.  Storges  v.  CrownlnahieLd.  4 
Wheat  122,  4  L.  Bd.  520.  One  of  the  tesU 
that  a  contract  has  tieea  tanpalred  Is  tiiat  its 
value  has  by  legislation  been  diminished.  It 
Is  not  a  question  of  degree  or  manner  w 
cause,  but  of  encroaching  In  any  respect  on 
its  obligation,  dispensing  with  any  part  of  its 
force.  Bank  v.  Sharp,  6  How.  301,  12  L.  Bd. 
447.  The  substantial  question  In  this  oise  la 
whether  the  new  charter  so  affects  tbe  remedy 
as  to  Impair  the  obligation  of  plaintiff's  con- 
tract and  render  it  less  valuable.  I  cannot 
persuade  myself  that  it  does  not.  Tbe  condi- 
tions and  restrictions  thrown  aronnd  tbe  at- 
tempt to  get  into  court  are  so  comidex  and 
indeflnite,  and  are  to  be  followed  wUb  sucb 
nicety  of  exactness,  at  the  x>erll  of  losing  tbe 
remedy  entirely,  and  are  so  completely  differ- 
ent from  those  In  existence  when  the  contract 
was  made,  that  In  my  opinion  tiiey  «>  lessen 
the  efficacy  of  the  remedy,  retard  Its  enforce- 
ment and  diminish  Its  value  as  to  come  with- 
in the  condemnation  of  tbe  constitution.  I  re- 
fer particularly  to  those  charter  provisions 
relating  to  the  time  when  an  appeal  must  be 
taken  commences  to  run,  and  the  requirements 
r^atlng  to  the  giving  and  approval  of  a  bond. 
The  latter  provisions  seem  to  me  to  be  of 
especial  significance.  The  appellant  must  take 
its  appeal,  get  its  bond,  and  secure  tbe  ap- 
proval both  of  the  city  attorney  and  city 
comptroller  In  20  days,  or  Its  rights  are  for- 
feited. The  charter  contains  no  provisions  re- 
garding tbe  responsibility  of  the  sureties,  does 
not  say  what  the  appellant  must  do  to  satisfy 
ttie  city  attorney  and  comptroller  as  to  the 
sufficiency  of  the  bond,  but  leaves  It  entirely 
to  those  officers  to  approve  or  not  at  will.  If, 
perchance,  one  of  these  officers  should  be  ab- 
sent from  tbe  city  during  the  time  the  right 
to  ai^eal  is  monlng,  the  appeal  Is  lost.  The 
old  charter  contained  no  snch  technical  or 
drastic  conditions.  There  are  several  other 
changes  which  to  my  mind  tend  to  lessen  the 
value  of  the  contract  and  to  postpone  and  re- 
tard its  enforcement,  but  I  need  not  mention 
them  at  length.  The  Impression  In  this  regard 
is  so  strong  that  I  cannot  agree  with  tbe  con- 
clusion of  the  majority  of  the  court. 
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UNDERWOOD  et  al.  v.  SMITH  et  aL 

(Supreme  Court  of  Wisconsin.    Feb.  2ti,  1901.) 

PUBUO    LANDa-BOUNDARIES— DBTERHININO 
BOUNDARIES. 

ReT.  St  n.  S.  S  2380,  declares  that,  in  de- 
termiDing  the  contents  of  sabdiyisions  of  the 
gOTcmment  lands,  the  comers  of  haJf  and  qaar- 
ter  sections,  not  marked  on  the  surreys,  shall 
be  placed  as  nearly  as  possible  equidistant 
from  two  comers  which  stand  on  the  same 
line,  and  that,  in  portions  of  fractional  town- 
ships where  no  opposite  corresponding  comers 
have  been  fixed,  the  bonndarr  lines  shall  be  as- 
certained by  nmning  from  the  established  cor- 
ners due  north  and  south,  or  east  and  west, 
to  the  water  course,  Indian  boundary  line,  or 
other  external  boundary  of  such  fractional 
township.  Held,  tiiat  where  the  owners  of  the 
N.  E.  ^  of  the  S.  E.  ^of  a  section  contended 
that  the  owners  of  the  S.  E.  ^  of  such  quarter 
section  had  cut  timber  over  tie  Iwundary  line, 
and  the  S.  E.  %  of  the  section  was  fractional, 
owing  to  a  lake  being  partly  in  the  N.  E.  ^  of 
the  quarter  section,  there  being  no  east  quar- 
ter post,  as  it  appeared  by  the  government  map 
that  it  would  fall  in  the  lake,  and  it  was  shown 
that  the  east  quarter  post,  as  established  by 
placing  it  equidistant  between  the  northeast 
and  southeast  corners  of  the  section,  or  as  de- 
termined by  running  a  mesne  line  from  the 
west  quarter  post,  wonld  gire  the  north  line  of 
the  S.  E.  ^  of  the  S.  E.  ^  aa  estabUshed  by 
a  mesne  line  between  the  south  line  of  the 
section  and  the  east  and  west  quarter  line,  such 
a  location  as  to  show  defendants  had  trespass- 
Ad,  a  Judgment  in  favor  of  plaintifEs  was  proper. 


Appeal  from  circuit  court,  Portage  county; 
Charles  M.  Webb,  Judge. 

Action  by  J.  P.  Underwood  and  another 
against  A.  D.  Smith  and  another.  From  a 
Judgment  In  favor  of  plaintiffs,  /lefendants 
appeal    Affirmed. 

This  la  an  action  to  recover  tbe  stumpage 
value  of  a  quantity  of  timber  cut  by  the  de- 
fendants. The  action  was  tried  by  the  court, 
and  the  facts  were  not  materially  in  dispute. 
The  {^alntlffs  owned  the  N.  E.  %  of  the  8.  B. 
}fi,  of  section  6,  town  9,  range  12,  in  Forest 
county.  Wis.,  the  same  being  a  fractional 
quarter  section,  as  it  appears  upon  the  gov- 
ernment map,  and  named  "Lot  4."  The  de- 
fendants cut  a  quantity  of  timber  upon  land 
wliich  is  claimed  by  the  plaintiffs  to  be  a 
part  of  said  lot  4,  but  which  is  claimed  by 
the  defendants  to  be  a  part  of  Oie  S.  E.  Vi 
of  the  S.  E.  %  of  said  section  &  Wbether 
the  land  on  which  the  timber  was  cat  was  a 
part  of  lot  4,  or  was  a  part  of  the  S.  E.  ^ 
of  the  S.  E  ^  was  the  question  in  contro- 
versy. There  was  no  dispute  as  to  the 
amount  or  value  of  the  timber  cat  Tbe 
court  found  that  the  following  map.  known 
in  the  case  as  "Exhibit  I,"  is  a  copy  of  tbe 
original  map  of  section  6,  as  shown  bx  the 
United  States  aorrey  and  field  notes: 


MAP. 
(Exhibit  L) 

Of  TH£  4>IS  nmeiPJiL  HtRIOIW  wiscomiM. 


The  above  Vap  of  Seetlon  9  Township  No.  W  North,  Range  No.  U  But  of  the  41k 

Mnctpal  Meridian,  Wliconiln,  la  itrlctly  conformable  to  the  field  notes  of  the  loik 
vtj  thereof  on  file  In  the  Office  of  the  Commissioner  of  Public  Lands,  UadUoo. 
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The  court  fnrtber  foimd  that  section  6,  as 
It  actnally  exists  upon  the  grouad,  Is  accu- 
rately shown  by  the  foUowlng  map,  which  Is 
known  as  "Exhibit  J": 


distance  between  the  meander  post  as  given 
by  the  United  States  surrey  Is  31  chains  and 
52  links,  while  In  fact  the  same  Is  80  chains 
and  8  links;  that  the  distance  from  the  north 


BfAP. 

(Exhibit  J.) 


vS'iae 


It  will  be  seen  that  by  the  government  map 
most  of  the  lake  upon  the  east  line  of  the 
section  Is  represented  to  be  In  section  5, 
whereas  In  fact  the  most  of  said  lake  is  In 
section  6,  and  It  Is  also  some  distance  north 
of  the  location  assigned  to  it  in  the  govern- 
ment map.  The  court  further  found  that  by 
the  report  of  the  United  States  survey  the 
east  quarter  post  of  said  section  would  fall 
In  the  lake,  and  that  for  that  reason  no  quar- 
ter post  was  set;  that  the  northeast,  north- 
west, and  southeast  com»s  of  the  section 
were  found,  and  that  the  place  for  the  south- 
west comer  fell  In  another  lake,  called  "Sev- 
en Hlle  Lake";  that  the  west  and  north 
quarter  posts  of  the  section  were  found,  but 
that  the  south  quarter  post  was  not. found, 
tmt  that  its  proper  place  was  determined, 
and  both  i>artles  claim  It  to  be  in  the  same 
place;  that  the  two  meander  posts  upon  the 
east  line  of  the  section  were  found;  that  the 
United  States  survey  gives  the  distance  from 
the  southeast  comer  of  the  section  to  the 
south  meander  post  as  26  chains  and  93 
links,  while  by  actual  measurement  said  dis- 
tance is  45  chains  and  92  links,  and  that  the 
85  N.W.-25 


meander  post  to  the  north  comer  of  the  sec- 
tion as  given  Is  19  chains  and  76  links,  while 
in  fact  the  same  Is  9  chains  and  39  links; 
that  the  north  and  south  lines  of  €he  section 
purport  to  run  due  east  and  west;  that  a 
due  east  and  west  line  from  the  west  quarter 
post  would  strike  the  east  section  line  In  the 
lake  at  a  point  47  chains  and  6  links  north 
of  the  southeast  corner;  that  a  line  running 
from  the  west  quarter  post  In  a  mesne  course 
between  the  north  and  south  section  lines 
would  strike  the  east  line  of  the  section 
south  of  the  lake  at  a  point  1  chain  and  46 
links  south  of  the  meander  post,  and  44 
chains  and  46  links  north  of  the  southeast 
comer  of  the  section;  that  If  this  last  line 
Is  the  trae  east  and  west  quarter  line,  as 
plaintiCrs  claim,  then  the  S.  B.  %  of  the  S. 
B.  ^  of  the  section  contains  about  44  acres, 
and  lot  4  contains  about  36  acres,  and  the 
defendants  trespassed  upon  the  plaintiffs' 
land,  and  cut  therefrom  timber  of  the  value 
of  $2,132.83,  but  if  the  place  of  the  east 
quarter  post  is  north  of  the  south  meander 
post  and  in  the  lake,  and  If  the  north  corner 
of  the  S.  E.  ^  of  the  S.  R  %  should  properly 
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be  fixed  by  apportioning:  to  its  east  side 
**oo/ss«t  of  46  chains  and  10  links,  as  the 
defendants  claim,  ttaen  the  said  S.  E.  %  of 
tbe  S.  E.  %  Is  84  dialns  and  23  links  long  on 
the  east  side  thereof,  and  contains  about  GO 
acres  of  land,  and  lot  4  contains  about  20 
acres  of  land,  and  the  defendants  have  not 
tre^>aseed;  that  by  the  United  States  plat 
and  snirey  the  S.  E.  ^  oif  the  &  E.  %  Is  rep- 
resented to  be  a  normal  40  acres  of  land,  20 
chains  In  lenj^th  4M1  the  east  side  there<rf, 
and  the  N.  B.  %  of  the  S.  E.  ^,  of  lot  4  la 
represented  as  containing  33.70  acres;  that 
the  line  claimed  by  the  defendants  as  the 
north  Une  of  the  S.  E.  %  of  the  S.  B.  %  is  a 
line  marked  "Graham's  line"  on  Exhibit  J, 
and  nms  at  an  angle  of  16°  20*  from  a  due 
east  and  west  line,  and  to  this  line  the  de- 
fendants cut,  and  no  further.  Upon  these 
facta,  the  court  concluded  that  the  true  east 
and  west  quarter  line  of  section  6  Is  a  line 
running  east  from  the  west  quarter  post  In  a 
mesne  course  between  the  north  and  south 
lines  of  the  section,  and  that  the  plalntlfTs 
should  have  Judgment  for  the  value  of  the 
timber  cut.  Judgment  being  entered  In  ac- 
cordance with  these  findings  for  the  plain- 
tiffs, the  defendants  appeal. 

John  B.  Martin  (Ryan,  Hurley  &  Jones, 
of  counsel),  for  appellants.  Hooper  &  Hoop- 
er, forVespondents. 

WINSLOW,  J.  (after  stating  the  facts). 
The  question  In  the  case  Is  simply  a  question 
of  correct  surveying.  The  court  is  required 
to  find  the  true  Une  of  diTlsion  between  the 
S.  E.  ^  of  the  S.  E.  %  of  section  6,  and  the 
N.  B  ^  of  the  same  quarter  section,  or  (as 
It  Is  called  on  the  government  plat)  lot  4. 
The  line  must  be  found  by  following  the  prin- 
ciples laid  down  by  the  laws  of  the  United 
States,  If  they  be  aKiUcable.  Whitney  v. 
Lumber  Co.,  78  Wis.  240,  47  N.  W.  i'Jb.  Sec- 
tion 2396  of  the  Revised  Statutes  of  the  Unit- 
ed States  provides  as  follows:  "The  botmda- 
ries  and  contents  of  the  several  sections, 
half  sections  and  quarter  sections  of  the  pub- 
tic  lands  shall  be  ascertained  In  conformity 
■wWx  the  following  principles:  First  All  the 
comers  marked  in  the  surveys,  returned  by 
the  surveyor-general,  shall  be  established  as 
the  proper  corners  of  sections  or  subdivisions 
of  sections,  which  they  were  Intended  to  des- 
ignate; and  the  comers  of  half  and  quarter 
flections,  not  marked  on  the  surreys,  shall  be 
placed  as  nearly  as  possible  equidistant  from 
two  comers  which  stand  on  the  same  line. 
Second.  The  boundary  lines,  actually  ran  and 
marked  In  the  surveys  returned  by  the  sur- 
veyor-general, shall  be  established  aa  the 
proper  boundary  lines  of  the  sections,  or  sub- 
divisions, for  which  they  were  Intended  and 
the  length  of  such  lines,  as  returned,  shall 
be  held  and  considered  as  the  trae  length 
thereof.  And  the  boundary  lines  which  have 
not  been  actually  ran  and  marked,  shall  be 
ascertained  by  running  straight  lines  from 


the  established  comen  to  the  opposite  cor- 
responding comers;  but  In  thoae  portloas  of 
the  fractional  townships  where  no  such  op- 
I>08lte  corresponding  comers  have  been  or 
can  be  fixed,  the  boundary  lines  shall  be  as- 
certained by  running  from  the  established 
corners  doe  north  and  south  or  east  and 
west  lines  as  the  case  may  be,  to  the  wa- 
ter course.  Indian  boundary  line,  or  other  ex- 
ternal boundary  of  such  fractional  township." 

The  defendants'  dalm  Is  that  the  line  from 
the  southeast  comer  of  the  section  north  to 
the  meandef  post  Is  the  east  boundary  line 
of  the  southeast  fractional  quarter  section, 
and  that  the  meander  post  Is  the  northeast 
comer  thereof;  that  the  length  of  such 
boundary  line  being  marked  on  the  govern- 
ment plat  as  26  chains  and  93  links,  that 
must  (under  subdivision  2  of  the  section  quot- 
ed) "be  held  and  considered  as  the  true  length 
thereof";  that,  the  actual  length  of  such 
line  on  the  ground  being  found  to  be  45 
chains  78  links,  the  excess  in  distance  must 
be  proportioned,  and  the  S.  B.  H  of  the  S. 
E.  ^  being  represented  to  be  a  full  40  acres, 
of  20  chains  square,  its  proportion  of  the  ac- 
tual distance  must  be  found  thus:  As  26.93  Is 
to  4S.78  BO  Is  20  to  the  east  line  of  the  par- 
cel; which,  -when  worked  out  makes  the 
east  line  of  said  40  acres  34  chains  in  length, 
and  establishes  the  north  line  of  the  parcel 
upon  the  line  marked  "Graham's  Line"  upon 
Exhibit  J. 

The  defendants'  case  rests  wholly  on  the 
correctness  of  this  proposition.  The  diffi- 
culty with  the  contention  Is  that  the  meander 
post  is  not  a  corner  nor  the  meander  Une  a 
boundary.  The  lake  (If  within  the  qaarter 
quarter  section)  Is  the  boundary,  and  not  the 
meander  line  or  meander  post  Whitney  v. 
Lumber  Co.,  supra.  Hence  the  east  boundary 
line  of  the  quarter  section  did  not  stop  at  the 
meander  post  but  ran  to  the  lake.  If  the  lake 
was  within  the  quarter  quarter  section.  It 
foUows  from  this  that  though  the  east  bound- 
ary line  of  the  S.  E.  %  Is  marked  on  the  gov- 
ernment map,  and  the  meander  post  must  be 
held  to  fix  the  position  of  the  Une  east  and 
west  still  such  line  does  not  terminate  at  the 
meander  post,  and  26  chains  93  links  Is  not  * 
the  length  of  the  boundary  line.  The  length 
of  this  east  boundary  line,  therefore,  was  not 
returned  by  the  government  surveyors,  and 
hence  no  case  arises  for  the  application  of 
the  provision  that  the  length  of  boundary 
lines  as  returned  shall  be  held  and  considered 
as  the  trae  length  thereof.  We  must  there- 
fore resort  to  ether  means  to  find  the  division 
Une  which  we  seek. 

The  plaintiffs'  land  is  represented  as  ex- 
tending to  the  lake;  hence  the  lake  Is  the 
northern  boxmdary,  If  in  fact  It  be  in  that 
quarter  quarter  section.  When  a  lake  or  wa- 
ter course  Is  the  boundary,  we  can  proceed 
In  search  of  that  boundary  until  we  reach  the 
next  Une  which  divides  quarter  quarter  sec- 
tions, and  there.  If  the  lake  be  not  reached. 
we  must  stop.    Lally  v.  Rossman,  82  Wis. 
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147,  61  N.  W.  1182.  This  necessitates  the  as- 
certalnment  of  the  east  and  west  quarter 
line  of  the  section,  which  was  not  run  through 
by  the  sovemment  snrrayora  to  the  east 
bonndary  line,  because  supposed  to  end  in 
the  lalce.  The  west  quarter  post  of  the  see- 
tlm  Is  fonnd,  and  both  the  north  and  soath 
lines  of  tbe  section  are  found.  The  first  sec- 
tion of  tbe  statute  quoted  says  that  "the  cor- 
ners of  lialf  and  quarter  sections  not  marked 
on  the  nureys  shall  be  placed  as  nearly  as 
possible  eqnldlstant  from  two  comers  which 
stand  on  the  same  line."  The  second  sectlm 
says  tliat  "boundary  lines  which  have  not 
been  actually  run  and  marked  shall  be  as- 
certained by  running  straight  lines  from  the 
ettabllshed  comers  to  the  opposite  corres- 
ponding comers,  but  in  those  portions  of  the 
fractional  townships  where  no  such  opposite 
corresponding  comers  have  been  or  can  be 
flzed,  tbe  bonndary  lines  shall  be  ascertained 
by  running  from  the  established  comers  due 
north  and  south  or  east  and  west  as  the  casa 
may  be  to  the  water  course.  Indian  boundary 
line,  or  other  external  boundary  line  of  such 
fractional  township." 

It  la  unnecessary  here  to  inquire  which  one 
of  tbeae  provisions  is  applicable  to  the  pres- 
ent case.  Either  one  of  them  brings  the  east 
quarter  post  south  of  the  lake,  and  south  of 
the  meander  post,  as  is  shown  by  reference 
to  the  map  Eixhlblt  J.  Due  east  and  west 
means  a  mean  course  between  the  north  and 
aonth  boundaries  of  the  section,  where  such 
boundaries  are  ascertained  and  flzed.  It  is 
so  held  in  tbe  circulars  of  Information  Issued 
by  the  general  land  office  of  the  United 
States,  June  2,  1887,  December  9,  1890,  and 
October  16,  1886,  and  the  same  rale  Is  laid 
down  by  standard  writers  on  surveying. 

This  comer  being  established  south  of  the 
lake,  tbe  defendants'  whole  contention  must 
fall.  The  S.  B.  %  of  the  S.  B.  %  becomes  a 
normal  quarter,  with  Its  north  line  establish- 
ed on  a  mesne  line  between  the  south  line  of 
the  section  and  the  east  and  west  quarter 
line.    Judgment  affirmed. 


JUNEAU  COUNTY  t.  WOOD  COUNTY. 

(Supreme  Court  of  Wisconsin.    Feb.  26,  1001.) 

POOR   I^WS— BI!TTL.E!MENT— AID    rROM 
SOLDIERS'  RSUEF  FUND. 

Fersons  while  receiving  aid  out  of  the 
soldiers'  relief  fund  of  a  county,  acting  under 
tbe  county  system  (Bev.  St.  1888,  SS  1517-162&), 
cann(»t  gain  at  settlement  thereto;  section 
1600,  BUM.  4,  providisK  that  no  rendence  of 
a  person  in  a  town  while  supported  therein  as 
a  pauper  shall  give  him  a  settlement  therein; 
section  VS24  providing,  when  a  county  sliall 
have  abolished  the  distinction  t>etween  county 
and  town  poor,  the  powers  and  duties  of  town 
supwrlsors  and  officers  of  the  poor  shall  t>e  ex- 
erdsed  by  county  officers  or  agents,  and  that 
temporary  aid  shall  be  given  discliarged  "indi- 
genr'  sofdleis,  without  their  removal  to  the 
poor  bouse;  section  1629b  providing  for  a  tax 
for  relief  of  "needy"  Union  Boldiers;  and  sec- 
tion 1528c,  as  amended  by  Laws  1809,  c.  231, 
requiring  a  report  to  the  county  l>oard  of  all 


resident  "Indigent"  persons  of  the  classes  men- 
tioned. * 

Error  to  drcnit  court.  Wood  county; 
Charles  M.  Webb,  Judge. 

Aetlon  by  Juneau  county  against  Wood 
county.  Judgment  for  defendant  Plaintiff 
brings  error.    Affirmed. 

J.  T.  Dilhmar  (H.  W.  Barney,  of  counsel), 
for  plaintiff  in  error.  H.  Wipperman,  for  de- 
fendant in  error. 

CASSODAY,  O.  J.  This  writ  Is  brought 
to  reverse  a  judgment  based  upon  findings 
on  tbe  trial  of  an  appeal  from  the  disallow- 
ance, by  the  county  board,  of  the  claim  of 
Juneau  county  against  Wood  county  for  the 
support  of  a  pauper  and  bis  family.  The 
findings  are  to  the  effect  that  one  Charles 
Spies  and  family  resided  In  Marathon  coun- 
ty from  November  1,  1882,  to  April  1,  1884, 
and  during  that  time  were  self-supporting; 
that  at  the  last-named  date  they  moved  to 
Wood  county,  and  received  aid  from  that 
county  through  Its  poor  commissioners,  "as 
poor  and  indigent  persons,"  July  1,  August 
6,  and  September  11  and  24,  1884,  and  De- 
cember 21,  1896,  and  February  8,  April  30, 
and  May  2  and  29,  1886;  that  Charles  Spies 
was  an  honorably  discharged  soldier  of  the 
late  War  of  the  Rel>ellion,  and  received  aid 
from  Wood  county  "as  a  poor  and  indigent 
person"  in  December,  1884,  and  January, 
February,  March,  and  April,  1885,  "out  of  the 
soldiers'  relief  fund"  of  that  county;  that 
Spies  and  family  left  Wood  county  and  went 
to  Juneau  county,  July  10,  1886,  and  have 
resided  In  Juneau  county  ever  since  that 
time,  and  in  July,  August,  November,  and 
December,  1886,  aad  January,  Febraary, 
March,  April.  May,  and  June,  1897,  Juneau 
county  furnished  aid  for  Spies  and  his  fam- 
ily, as  poor  and  Indigent  persons,  to  the 
amount  of  $73;  that  both  Wood  and  Juneau 
counties  were,  during  such  times,  under  the 
county  system  for  support  of  the  poor.  And, 
as  conclusions  of  law,  the  court  found,  in 
effect,  that  Charles  Spies  and  family,  from 
July  1, 1894,  to  May  29, 1896,  were  supported 
In  and  by  Wood  county  as  paupers;  that  nei- 
ther Charles  Spies  nor  any  of  his  family 
has  a  iMttfement  in  Wood  county;  that  judg- 
ment Xm  rendered  in  favor  of  Wood  coun- 
ty and  against  Juneau  county  for  the  costs 
and  disbursements  of  this  action;  and  or-  * 
dered  judgment  to  be  entered  accordingly. 
To  reveose  that  judgment,  Juneau  county 
sued  out  this  writ  of  error. 

It  is  conceded  that  neither  Spies  nor  any 
of  bis  family  had  a  settlement  in  Wood  coun- 
ty on  or  prior  to  September  24,  1884.  The 
statute  provides  that  "(4)  every  person  of 
iull  age  who  shall  have  resided  in  any  town 
in  tills  state  one  whole  year  shall  thereby 
gain  a  settlement  in  such  town;  but  no  resi- 
dence of  a  person  in  any  town  while  sup- 
ported therein  as  a  pauper  shall  operate  to 
give  such  person  a  settlement  in  such  town." 
Subdivision  4,  t  1500,   Rev.  St  1898.    Tbe 
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contention  on  the  part  of  Juneau  county  la 
that  Spies  and  his  family  were  not  preclud- 
ed by  the  statute  quoted  from  gaining  a  set- 
tlement in  Wood  county  merely  by  reason  of 
the  fact  that  between  September  24,  1884, 
and  December  21,  1895,  they  received  aid 
out  of  the  Soldiers'  Relief  Fund  of  Wood 
County  in  each  of  five  different  months. 
During  that  period,  which  was  for  more  than 
a  year,  it  is  conceded  that  they  received 
no  aid  from  any  other  fund.  The  decleilon 
in  this  case  necessarily  turns  upon  the  de- 
termination of  the  question  whether  such 
contention  is  correct  Both  counties  were, 
during  the  times  in  question,  acting  under 
the  county  system.  Sections  1517-1529,  Rev. 
St  1896.  One  of  these  sections  provides  that 
"when  any  county  shall  have  abolished  the 
distinction  between  county  and  town  poor 
the  powers  conferred  and  duties  imposed  by 
this  chapter  on  town  supervisors,  as  officers 
of  the  poor,  shall  be  exercised  by  the  county 
superintendents  of  the  poor  in  such  county, 
if  there  be  any,  and  if  there  be  none,  then  by 
such  officers  or  agents  as  shall  be  appointed 
by  the  county  board  therefor;  otherwise  by 
such  board."  Section  1524,  Rev.  St  1898. 
Tliat.  section  further  provides  "that  tempo- 
rary aid  shall  be  given,  granted,  furnished 
and  provided  to  an'd  for  all  honorably  dis- 
charged indigent  Union  soldiers,  sailors  and 
marines,  and  the  indigent  wives,  widows  and 
minor  children  of  Indigent  or  deceased  hon- 
orably discharged  Union  soldiers,  sailors  or 
marines  without  requiring  the  removal  of 
any  such  person  to  any  poor  house,"  etc. 
The  statutes  also  make  special  provisions 
for  the  "relief  of  soldiers,  sailors  and  ma- 
rines." Sections  1529a-1529i,  Rev.  St  189a 
One  of  these  sectiona  provides  for  the  an- 
nual levy  and  collection  of  a  tax  "for  the 
purpose  of  cre&ting  a  fund  for  the  relief  of 
needy  Union  soldiers,  sailors  or  marines, 
the  indigent  wives,  widows,  minor  children 
of  deceased  Union  soldiers,  sailors  and  mu- 
rines and  the  indigent  parents  of  such  soldiers, 
sailors  or  marines,"  etc.  Section  1529b,  Rev. 
St.  1898.  The  next  section  requires  a  "writ- 
ten report  to  the  county  board  •  •  •  of 
all  resident  indigent  persons  of  the  classes 
mentioned."  Section  1529c,  Rev.  St  1898, 
as  amended  by  chapter  231,  Laws  1899.  It 
will  be  observed  that,  to  entitle  any  person 
^to  such  relief,  he  must  be  "needy"  or  "in- 
digent" The  language  is  similar  to  the  stat- 
utes for  the  "relief  and  support  of  the  poor," 
where,  with  certain  exceptions,  relief  and 
support  are  only  to  be  given  to  "poor  and  in- 
digent persons"  who  "shall  stand  in  need 
thereof."  "Poor  Persons,"  sections  1499- 
151C,  Rev.  St  1898.  As  stated  by  Mr.  Jus- 
tice Pinney:  "The  word  'poor*  in  the  stat- 
ute has  a  restricted  and  technical  meaning, 
and  it  is  practically  synonymous  with  'desti- 
tute,' denoting  extreme  want  and  helpless- 
ness." Town  of  Rhine  v.  City  of  Sheboy- 
gan, 82  Wis.  354,  52  N.  W.  444;  Town  of 
Ettrick  T.  Town  of  Bangor,  84  Wis.  259,  54 


N.  W.  401;  Wisconsin  Keeley  Institute  Co 
V.  Milwaukee  Co..  95  Wis.  158,  70  N.  W.  68. 
86  L.  R.  A.  66.  Webster  d^nes  the  word 
"indigent"  as  a  person  "destitute  of  prop- 
erty or  means  of  comfortable  subsistence 
needy;  poor."  Other  dictionaries  define  it  in 
substantially  the  same  way.  So  Webster  de- 
fines "needy"  as  a  person  "distressed  by 
want  of  the  means  of  llvins;  Tcry  poor;  in- 
digent; necessitous."  Others  give  similar 
definitions.  The  trial  court  was  clearly  right 
in  finding  that  Spies  and  liis  family  receiv> 
ed  aid  out  of  the  soldiers'  rdlef  fund,  "as 
poor  and  Indigent  persons."  Upon  no  other 
theory,  in  our  Judgment,  could  such  taxa- 
tion  for  supplying  such  fund  t>e  sustained. 
In  the  case  last  cited,  we  were  compelled  to 
hold  an  act  of  the  legislature  nnconstita- 
tional  wliich  provided  that  habitual  drank- 
ards  who  were  "pecuniarily  unable  to  pro- 
cure and  pay  for  treatment  for  such  disease" 
might  be  treated  for  snch  disease  at  the  ex- 
pense of  the  county.  That  decision  was  bas- 
ed upon  the  theory  that  such  legislation  was 
not  a  legitimate  exercise  of  the  police  pow- 
ers of  the  state,  but  was  an  imposition  of  a 
tax  upon  the  county,  without  its  consent, 
for  the  benefit  of  private  parties.  Much  that 
is  there  said  would  be  applicable  to  the  sec- 
tions of  the  statutes  in  question,  were  tbey 
to  be  construed  as  claimed  by  counsel  for 
Junean  county.  The  reasoning  of  that  case 
need  not  be  here  repeated.  See,  also,  Wis- 
consin Industrial  School  for  Girls  v.  Clarlc 
Co.,  103  Wis.  651,  666.  79  N.  W.  422.  The 
Judgment  of  the  circuit  court  is  affirmed. 


GAERTNBR  v.  SUES. 
(Supreme  Court  of  WUconshi.    Feb.  26,  1801.) 

LANDLORD  AND  TENANT— WRIT  OF  RBSTITO- 
TION  —  EXECUTION  —  INJURY  TO  TENANT'3 
GOODS— LANDLORD'S  LIABILITY  —  PUNITORY 
DAMAOBS— APPEAL. 

1.  Alleged  errors  in  portions  of  the  cliarge 
cannot  be  considered  on  appeal,  unless  the  en- 
tire charge  is  included  in  the  bill  of  exceptions 
and  made  part  of  the  case. 

2.  A  writ  of  restitution,  if  valid  on  its  face. 
Is  a  complete  protection  to  the  officer  to  whom 
It  is  delivered,  and  he  is  boimd  to  execute  it, 
though  it  will  result  in  loss  and  inconvenience 
to  the  tenant 

3.  An  officer  who  executes  a  writ  of  restita- 
tion  Is  bound  to  exercise  reasonable  care  in  re- 
moving the  tenant's  goods,  and,  if  the  tenant 
refuses  to  take  them  as  tbey  are  removed,  the 
officer  must  exercise  the  same  care  in  stor^ 
Ing  them. 

4.  An  evicted  tenant,  who  has  accepted  the 
receipt  for  his  goods,  which  have  l>een  stored  in 
a  warehouse  by  an  ofiicer  in  executing  a  writ 
of  restitution,  cannot  hold  the  landlord  liable 
for  subsequent  damage  to  the  goods  occurring 
in  the  warehouse,  though  the  landlord's  pro- 
ceedings to  regain  possession  were  void. 

5.  A  judgment  against  the  landlord  for  puni- 
tory damages  for  injury  to  a  tenant's  goods, 
caused  by  the  wAnton  and  malicious  manner 
in  wiiich  an  ofiicer  executed  a  writ  of  restitu- 
tion, is  unauthorized  when-  there  is  no  finding 
that  such  acts  on  the  part  of  the  officer  were 
authorized  or  ratified. 
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Appeal  from  superior  court,  Milwaukee 
countr;  Orren  T.  Williams,  Judge. 

Acti<m  by  Mlmile  Gaertner  acainst  Fred 
Bues.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

The  defendant  owned  a  building  In  the  city 
of  Milwaukee  which  was  occupied  by  plain- 
tiff as  his  tenant,  and  used  as  a  boarding 
bouse.  He  commenced  proceedings  for  un- 
lawful detainer,  and  secured  a  writ  of  resti- 
tution. H>l8  writ  was  put  in  the  hands  of 
an  ofOcer,  and  was  executed  by  the  removal 
of  plaintiff's  household  goods  from  the  house. 
At  that  time  the  plaintiff  was  sick  and  unable 
to  care  for  the  goods,  so  the  officer  removed 
them  to  a  storage  warehouse,  and  took  a  re- 
ceipt therefor,  which  was  delivered  to  plain- 
tiff. It  Is  conceded  that  defendant's  proceed- 
ings to  regain  possession  were  void,  and 
afforded  no  Justlflcatlon  for  his  acts.  The 
plaintiff  brought  this  action,  claiming  dam- 
ages for  unnecessary  injury  to  her  house- 
b(dd  goods  during  the  removal,  depreciation 
during  storage,  and  for  personal  injuries  to 
herself.  The  defendant  answered  largely  by 
way  of  denial.  A  special  verdict  was  ren- 
dered to  the  effect  that  defendant's  agent 
caused  unnecessary  injury  to  the  goods  dur- 
ing removal;  that  such  damage  was  I141.6S; 
that  the  defendant  ratified  the  removal  of 
the  goods  to  the  storage  warehouse  and  their 
detention  there;  that  their  depreciation  while 
there  was  $1,006.66;  that  the  constable  and 
his  assistants  were  guilty  of  such  careless- 
ness and  n^llgence  in  removing  said  goods 
that  plaintiff  suffered  personal  Injury;  that 
her  damages  therefor  were  six  cents;  that 
the  constable  and  his  assistants  acted  In  a 
wanton  and  malicious  manner  in  removing 
said  goods,  causing  injury  to  plaintiff;  that 
the  damages  by  reascm  thereof  were  (1,000. 
A  motlMi  for  a  new  trial  was  made  and  de- 
nied. The  judgment  was  entered  for  plain- 
tiff for  said  several  sums  and  costs.  The 
defendant  brings  this  appeal 

Ernest  Bmndran  (Max  W.  Nohl,  of  counsel), 
for  appellant  Adolph  Huebschmann  (Fred  S. 
Hnnt,  of  counsel),  for  respondent 

BARDEEN,  J.  (after  stating  the  facts).  The 
re^Kmdent  directs  our  attention  to  the  fact 
that  the  Judge's  charge  Is  not  contained  in 
the  bill  of  exceptions.  This  is  important  as 
many  of  the  assignments  of  error  are  based 
upon  alleged  mistakes  of  law  contained  there- 
in. Turning  to  the  bill,  we  find  the  only  ref- 
erence to  the  charge  to  be  in  the  following 
words:  "The  judge  having  thereupon  given 
the  charge  to  the  Jury,  which  charge  is  a 
part  of  the  record  herein,  defendant  excepted 
to  a  portion  of  said  charge  in  manner  and 
form  as  follows."  Then  follow  the  several 
portiona  excepted  to.  In  Oraves  v.*  State,  12 
Wis.  591,  the  rule  was  announced  that  U 
the  record  did  not  purport  to  contain  all  the 
charge,  the  court  would  presume  that  the 
trial  court  did  Its  full  duty,  and  explained 


the  law  correctly  to  the  Jury  In  the  omitted 
portions.  Brabbita  v.  Railroad  CSo.,  3S  Wis. 
288.  In  KllUps  v.  Insurance  Co..  28  Wis.  472, 
it  was  said  that  in  the  absence  of  any  in- 
structions to  the  Jury,  the  same  force  and 
effect  is  to  be  given  to  the  verdict  as  would 
be  given  to  it  had  the  court  instructed  them, 
and  instructed  them  correctly,  on  the  law 
applicable  to  all  questions  of  fact  Involved 
In  the  Issue.  In  Orottkau  v.  State,  70  Wis. 
462,  36  N.  W.  31,  no  part  of  the  charge  was 
in  the  record,  and  it  was  said  that  the  court 
was  bound  to  presume  that  the  directions 
therdn  were  most  favorable  to  support  the 
verdict  Note,  also,  Bryant  Cod«  Piac.  p. 
640. 

If  it  Is  desired  that  this  court  shall  review 
the  Judge's  charge,  the  necessity  of  putting 
it  In  the  bill  of  exceptions,  and  making  it  a 
part  of  the  record,  or  referring  to  it  in  such 
a  manner  as  that  It  may  be  fully  Identified, 
Is  too  manifest  to  require  discussion.  De' 
tached  portions  preserved  In  exertions  are 
wholly  Inadequate.  It  often  requires  an  In- 
spection of  the  entire  charge  to  determine 
whether  a  detached  section  is  or  Is  not  er- 
roneous. The  better  practice  in  such  cases 
is  to  include  the  entire  charge  in  the  bill  of 
exceptions,  and  then  put  It  in  the  case,  with 
the  excepted  portions  either  In  brackets  or 
italicized,  so  that  the  court  at  a  glance,  can 
see  the  criticised  portions  In  connection  with 
their  surroundings. 

The  respondent  also  insists  that  we  can- 
not review  the  evidence  because  the  bill  of 
exceptions  Is  not  certified  to  contain  all  the 
evidence  given  on  the  trial.  The  certificate 
is  substantially,  in  form,  In  accordance  with 
the  requirements  of  section  2878,  Rev.  St 
1898,  and  must  be  held  sufficient  We  are 
therefore  at  liberty  to  consider  sudt  rulings 
of  the  trial  court  as  are  not  dependmt  upon 
alleged  errors  in  the  charge. 

It  wiU  be  observed  that  the  purpose  of 
this  action  is  to  recover  damages  claimed 
to  have  been  sustained  to  the  plaintiff's 
household  goods  by  reason  of  their  unlawful 
removal  from  the  premises  she  bad  leased 
from  the  defendant  The  defendant  insti- 
tuted proceedings,  under  the  statute,  for  un- 
lawful detainer.  Judgment  was  rendered  in 
bis  favor,  and  a  writ  of  restitution,  valid  on 
its  face,  was  delivered  to  the  constable.  It 
was  Issued  by  a  tribunal  having  jurladlction 
of  such  matters.  So  far  as  this  case  shows, 
neither  the  defendant  nor  the  officer  had  any 
knowledge  that  complete  Jurisdiction  of  the 
case  had  not  been  obtained  by  the  magis- 
trate who  Issued  the  writ  This  writ  was  a 
complete  protection  to  tbe  officer,  and  it  be- 
came his  duty  to  execute  it  without  inquiry 
as  to  whether  it  would  result  in  inconven- 
ience or  loss  to  tbe  parties.  State  v.  Giles, 
10  Wis.  101.  In  tbe  exercise  of  bis  duties, 
however,  be  was  bound  to  use  ordinary  care, 
and  not  do  unnecessary  injury  to  tke  ten- 
ant's property.  If  he  failed  In  that  respect 
he  was  liable,  as  was  his  principal,  for  such 
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inJiuT.  Tlie  query  arlaes  as  to  tali  duties 
In  tlie  premises  regarding  the  disposition 
and  storage  of  the  goods  after  removal.  It 
must  be  conceded  that,  under  the  commands- 
of  the  writ,  It  was  bis  duty  to  remove  the 
tenant  and  her  belongings  from  the  building, 
BO  as  to  give  the  owner  complete  dominion 
over  It,  and  to  restore  him  to  possessIcHi.  In 
the  performance  of  those  duties.  If  the  ten- 
ant failed  to  take  the  goods  as  they  were 
removed.  It  was  his  duty,  at  most,  to  use 
ordinary  care  for  their  protection;  that  Is  to 
say,  he  could  not  put  them  In  the  street  so 
as  to  blockade  or  obstruct  It  He  could  not 
place  them  upon  another's  property  without 
permission,  and  thereby  become  a  trespass- 
er. He  might  do  as  was  done  In  this  case,— 
obtain  permission  to  pat  them  In  a  storage 
warehouse.  If  he  exercised  reasonable  care 
In  the  selection  of  a  place  to  store  them,  and 
in  the  removal  thereto,  his  full  duty  was 
performed.  When,  after  the  removal,  he  de- 
livered to  the  tenant  the  warehouse  receipt, 
this  was  equivalent  to  a  delivery  dl  the 
goods  to  her,  and  her  acceptance  of  It  re- 
stored her  to  full  dominion  over  them. 
From  that  time  on  the  goods  were  at  her 
risk.  She  might  have  refused  to  receive  the 
receipt  and  have  held  the  principal  for  their 
value.  If  the  proceeding  was  unlawful.  She 
did  not  do  so.  She  accepted  and  retained 
the  warehouse  receipt  and  finally  reclaim- 
ed the  goods  thereunder.  Admitting  that 
the  proceedings  were  unlawful,  it  is  diffi- 
cult to  see  how  the  defendant  can  be  held 
liable  for  damage  to  the  goods  occurring  In 
the  warehouse,  after  all  dominion  over  them 
by  the  officer  and  defendant  had  ceased,  and 
the  plaintiff  had  the  legal  custody  thereof. 
That  she  was  poor  and  sick  was  her  misfor- 
tune. Such  circumstances  have  no  bearing 
upon  the  legal  rights  of  the  parties.  Much 
stress  is  laid  in  respondent's  brief  upon  the 
fact  that  plaintiff  was  sick  when  the  (^cer 
came  to  serve  the  writ  It  may  have  been 
unkind.  Indeed,  to  have  enforced  it  at  that 
time,  but  that  fact  la  of  no  legal  significance. 
The  defendant  supposed  that  he  was  pro- 
ceeding according  to  forms  of  law.  The 
officer  had  no  discretion  to  exercise.  He 
was  bound  by  the  positive  commands  of  his 
writ  and  was-  not  at  liberty  to  wait  for 
plaintiff's  recovery,  or  omit  to  serve  it  be- 
cause. In  his  opinion  or  the  opinion  of  some 
one  else,  Its  execution  would  be  prejudicial 
to  the  comfort  or  convenience  of  the  plain- 
tiff. Murfree,  Sher.  |  1025.  In  this  action, 
so  far  as  injury  to  her  goods  Is  songht  to 
be  secured,  her  recovery  must  be  limited  to 
such  as  resulted  thereto  directly  and  proxi- 
mately from  the  wrongful  acts  complained 
of.  Remote  damages,  or  such  as  accrued 
after  possession  had  been  restored  to  plain- 
tiff, are  not  recoverable.  The  allowance  of 
a  large  sum  for  damages  for  depredation 
while  the  goods  were  stored  In  the  ware- 
house, while  plaintiff  had  dominion  over 
them,  was  erroneous. 


The  Jury  found  that  the  constable  and  his 
assistants  acted  In  a  wanton  and  malldoos 
manner,  "thereby  causing  Injury  to  the 
plaintiff  or  her  goods,"  and  assessed  her 
damages  at  the  sum  of  $1,000.  Tbls  sum 
was  included  In  the  judgment  as  a  part  of 
her  recovery.  There  Is  no  finding  that  such 
acts  were  authorized  or  ratified  by  the  de- 
fendant Without  this,  there  can  be  no  re- 
covery as  and  for  punitory  damages.  Such 
damages  are  given  only  by  way  of  punish- 
ing the  malice  or  oppression,  and  are  usually 
graduated  by  the  intent  of  the  party  com- 
mitting the  wrong.  When  the  action  Is 
against  the  principal  for  the  act  of  an  agent 
the  question  of  their  assessment  cannot  prt^ 
erly  be  submitted  to  the  jury,  unless  there 
Is  evldmce  connecting  the  principal  with 
such  Intent  on  the  part  of  the  agent  Bail- 
road  Oo.  V.  Finney,  10  Wis.  888;  Craker  ▼. 
Railroad  Co.,  36  Wis.  657;  Patry  v.  Railroad 
Co.,  77  Wis.  218,  46  N,  W.  66;  Mace  v.  Reed, 
80  Wis.  440,  6a  N.  W.  186;  Bryan  v.  Adler, 
97  Wis.  124,  72  N.  W.  868,  41  L.  R.  A.  658. 
The  special  verdict  Is  therefore  Insofflclent 
to  support  a  judgment  for  punitory  damages.. 
The  judgment  of  the  superior  court  of  Mil- 
waukee county  Is  reversed,  and  the  case  Is 
remanded  for  a  new  trlaL 


Mccormick  harvesting  mach.  oo.  t. 

DAVIS. 

(Supreme  Court  of  Nebraska.    March  6,  1901.) 

OONTRAOr-OONSTBUCnON-OPINION  BVI- 

DBNGO. 

1.  It  is  the  duty  of  the  court  to  Interpret  the 
contract  between  the  parties. 

2.  One  who  has  kept  a  team  for  another  is 
competent  to  testify  to  the  value  of  inch  keep. 

(Syllabus  by  the  Court.) 

Error  to  district  court  Otoe  county;  Ram- 
sey, Judge. 

Action  by  the  McCormlck  Harvesting  Ma- 
chine Company  against  M.  B.  Davis.  Judg- 
ment for  defendant  and  plaintiff  brings  er- 
ror.   Reversed. 

Rlcketts  &  Wilson,  for  plaintiff  in  error. 
M.  tk.  Hayward,  for  defendant  In  error. 

NORVAL,  a  J.  In  1894  one  G.  T.  Davis 
acted  as  agent  at  Nebraska  City,  In  this 
state,  for  the  McCormlck  Harvesting  Ma- 
chine Company  In  the  sale  of  Its  goods.  An- 
tbority  to  so  act  was  given  by  virtue  of 
a  written  contract  which  empowered  him  to 
sell  for  It,  on  commission,  certain  harvest- 
ing machines,  twine,  binder  trucks,  bundle 
carriers,  flax  dumps,  and  repairs.  The  de- 
fendant in  the  lower  court  M.  B.  Davis,  sign- 
ed the  following  contract  of  guaranty  on  the 
back  of  the  above-mentioned  contract  of 
agency:  "In  consld«ntion  of  one  dollar  paid 
to  me  by  the  McCormlck  Harvesting  Ma- 
chine Company,  the  receipt  of  which  Is  here- 
by acknowledged,  and  In  a  further  consider- 
ation of  constituting  the  wlthin-named  agen- 
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C7  by  tite  McGormIck  Harvesting  Machine 
Company,  I  hereby  guaranty  to  them  the 
fnlflUnent  of  the  within  contract,  and  the 
payment  of  all  obllgadong  arising  nnder  the 
same,  on  the  part  of  the  said  G.  T.  Davie. 
Dated  this  6th  day  of  February,  ISM.  At- 
tested: O.  F.  Spencer.  M.  B.  Davis."  On 
attempted  settlement  after  the  seas<»i's  sales 
were  made,  the  agent  and  said  company  fail- 
ed to  agree,— the  latter  claiming  there  was 
dne  It  on  account  of  goods  sold,  after  de- 
ducting all  commissions  and  other  credits  to 
which  said  O.  T.  Davis  was  entitled,  some 
$203.86;  and  said  Davis  insisted,  on  the  trial, 
at  least,  that  said  company  had  been  fully 
paid.  In  consequence  of  such  disagreement 
the  company  sued  the  guarantor,  M.  B.  Da- 
vis; and  the  latter  having,  on  trial  In  the 
district  court,  recovered  a  verdict  and  judg^ 
ment,  the  plalntUI  comes  to  this  court  on  er- 
ror. 

By  tbe  terms  of  the  contract  said  O.  T.  Da- 
vis agreed  to  collect  from  the  purchasers  of 
machines  and  goods  all  freight  thereon  from 
Chicago,  or  to  assume  loss  on  same.  On  the 
trial,  and  under  tbe  issues,  there  was  a  con- 
troversy over  this  freight,— particularly  con- 
cerning that  upon  the  harvesting  machines 
sold  by  Davis.  The  plaintiff  contended  that 
Davis  was  to  collect  the  freight  over  and 
above  the  price  for  which  the  machines  were 
actually  sold;  and  Davis  claimed  that  the 
freight  was  Included  In  the  purchase  price 
thereof,  and  made  up  a  part  of  each  note 
taken,  where  time  sales  were  made.  Under 
these  circumstances,  It  was  the  duty  of  tbe 
trial  court  to  construe  the  contract  between 
tbe  parties,  and  we  think  it  was  error  for 
the  court  to  refuse  the  following  instruction 
tendered  by  plalntifF:  "You  are  instructed 
that  by  tbe  contract  between  plaintiff  and 
said  Davis  the  said  Davis  was  obliged  to 
collect  from  the  purchasers  of  machines  the 
Chicago  freight  paid  by  him  thereon,  or  to 
assnme  the  loss  on  such  freight  as  paid  by 
blm,  and  be  was  obliged  to  collect  such 
freight  over  and  above  the  selling  price  fixed 
by  the  plaintiff."  We  have  no  doubt  this  in- 
stmctlon  proi>erly  construed  the  contract, 
relative  to  tbe  question  of  freight,  and 
should  have  been  given,  and  failure  to  glv« 
it  was  error,  as  the  court  did  not  construe 
tbe  contract  In  any  Instruction.  This  we 
think  Is  tme  although  there  was  a  contro- 
versy as  to  whether  In  one  or  two  Instances 
the  company,  owing  to  its  having  sent  ma- 
chines to  the  wrong  places,  or  having  lost  a 
sale,  owing  to  the  failure  of  a  machine  to 
work,  was  not  nnder  obligations  to  pay  or 
refund  to  Davis  freight  paid  In  such  instan- 
ces. Tbe  plaintiff  was  entitled  to  have  the 
ccmtract  construed  In  the  respect  mentioned, 
and  tbe  court  should  have  given  this  Instruc- 
tion, or  oa»  similar  to  It;  its  attention  having 
been  called  to  tbat  question.  The  mere  fact 
that  there  was  a  controversy  as  to  debits 
and  credits  on  sales,  and  In  relation  to 
freight  paid,  did  not  render  such  Instruction 


Inapplicable  to  the  Issues,  and  It  would  cer- 
tainly have  been  of  assistance  to  the  Jury 
in  reaching  a  Just  conclusion  on  tliat  que». 
tlon. 

The  court  deems  It  unnecessary  to  i^ass 
upon  all  the  questions  of  law  raised  In  the 
brief  of  plaintiff.  One  relative  to  admission 
of  certain  evidence  may  be  noticed.  G.  T. 
Davis  claimed  that  he  was  entitled  to  a  con- 
siderable credit  on  tbe  account  between  bln> 
and  plaintiff  by  virtue  of  his  having,  as  he 
claims,  kept  and  boarded  a  team  for  plain- 
tiff. After  having  testified  to  the  fact  of 
having  kept  and  boarded  the  same,  and  the 
length  of  time,  be  was  asked,  "What  has  it 
been  worth  by  the  month?"  To  this  objec- 
tion was  made  as  incompetent,  immaterial, 
irrelevant,  and  that  no  foundation  liad  been 
laid,  which  objection  being  overruled,  ex- 
ception was  taken.  Witness  then,  without 
having  expressly  shown  that  he  knew  tbe 
value  of  such  keep,  testified  tbat  it  was 
worth  a  certain  amount.  It  Is  claimed  tbat 
the  admission  of  this  evidence  was  errone- 
ous. The  witness  had  testified  that  he  had 
rendered  these  services,  and  for  that  reason 
his  evidence  was  competent,  without  his 
having  first  disclosed  other  qualifications  to 
testify  on  that  subject.  Hie  owner  of  land 
may  testify  to  its  value,  and  be  who  has 
rendered  services  is  also  competent  to  testi- 
fy as  to  the  value  of  such  services,  without 
other  qualifications  being  shown.  Railroad 
Co.  V.  Shafer,  49  Neb.  26,  68  N.  W.  342;  Rob- 
ertson V.  Knapp,  85  N.  Y.  91;  Edwards  r. 
Railway  Co.  (Dak.)  83  N.  W.  100;  Tucker  t. 
Railroad  Co.,  118  Mass.  546;  Mercer  v.  Vose^ 
67  N.  Y.  66.  For  the  reason  stated,  tbe  judg- 
ment of  the  lower  court  must  be  reversed,, 
and  the  cause  remanded.  Reversed  and  re^ 
manded. 


STATE  V.  NEBRASKA  8AV.  ft  BXCH. 

BANK  et  al. 

(Supreme  Q>urt  of  Nebraska.    March  6,  1901.) 

APPRAIr-PRBSUMPTIONS  —  ERROR  —  BtTRDBN 
OP  PROOF— HBOBIVBR—RBPORT— IM- 
PEACHMENT—COUPBNSATION. 

1.  It  win  be  presumed.  In  the  absence  of  a 
blH  of  exceptions,  that  there  was  before  the 
trial  court,  acting  on  a  motion  to  approve  the 
report  of  a  receivw  and  the  objections  thereto, 
evidence  sufficient  to  support  tbe  order  made. 

2.  All  presumptions  are  in  favor  of  tbe  rega- 
larity  of  the  proceedings  and  the  order  of  the 
trial  court,  and  tbe  burden  of  proving  tbe  con- 
trary ii  on  tbe  one  asserting  error,  and,  nntU 
such  is  made  to  affirmatively  appear  from  tbe 
record,  the  order  or  judgment  complained  of 
will  not  be  disturbed. 

3.  A  receiver  of  an  insolvent  bank  appointed 
by  tbe  district  court,  for  the  pnrpoee  of  taking 
charge  of  its  assets  and  winding  up  its  affairs, 
is  a  special  officer  of  the  court,  and  bis  report, 
being  verified,  is  prima  fade  evidence  of  its 
correctness,  and  entitied  to  the  same  considera- 
tion as  the  return  of  any  other  officer  of  the 
court,  and,  in  order  to  be  impeached,  must  be 
overcome  by  other  competent  evidence. 

4.  The  allowance  of  compensation  of  a  re- 
ceiver for  Us  services  is  largely  in  the  discre- 
tion of  the  trial  court  having  charge  of  tbe  re- 
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oaivenUp,  and  anlees  it  ia  made  to  affirmatiTe- 
1/  appear  that  the  amount  allowed  Is  errone>- 
OOB,  and  there  has  been  an  abnse  of  discretioxi, 
the  order  of  allowance  wlU  be  auatained. 
(Syllabus  br  the  Court.) 

Appeal  from  district  court,  Doogl'ui  corm- 
ty;    Fawcett,  Judge. 

Action  by  the  state  of  Nebraska  against 
the  Nebraska  Savings  &  Exchange  Bank  and 
others.  From  an  order  confirming  a  report 
of  the  receiver,  William  O.  Bartholomew  ap- 
peals.   Affirmed. 

William  0.  Bartholomew,  In  pro.  per.  Silas 
Cobb,  Atty.  (Sen.,  for  the  State. 

HOIXiOMB,  J.  From  an  order  approving 
and  confirming  a  r^)ort  of  the  receiver  In 
the  matter  of  winding  up  the  affairs  of  the 
Nebraska  Savings  &  Exchange  Bank,  an  ap- 
peal Is  taken  by  the  appellant  on  objections 
and  exceptions  entered  by  him  against  the 
acceptance  of  the  report,  as  a  creditor  of 
the  Institution  In  the  control  of  the  re- 
ceiver. No  bill  of  exceptions  ha«  been  pre- 
served, and  the  case  is  before  us  <hi  a 
transcript  of  the  record.  It  wUl  be  presum- 
ed. In  the  absence  of  a  bill  of  exceptions^ 
that  there  was  before  the  trial  court,  acting 
on  the  motion  to  approve  the  report  and 
upon  the  exceptions  thereto,  evidence  suffi- 
cient to  support  the  order  made.  Flsk  v. 
Thorp  (Neb.)  84  N.  W.  79;  Van  Btten  T. 
Test,  48  Neb.  725,  68  N.  W.  1023. 

Complaint  Is  made  because  the  form  ot 
the  report  of  Items  of  debit  and  credit  1> 
according  to  rules  of  double-entry  book- 
keeping. This  objection  does  not  go  to  the 
correctness  of  the  report,  but  only  to  its 
form.  The  one  question  Is  whether  the  re- 
ceipts and  expenditures  by  the  receiver  are 
in  accordance  with  the  directions  of  the  court; 
and  in  conformity  with  law,  in  the  accom- 
plishment of  the  purposes  for  which  the  re- 
ceiver was  appointed.  The  presumptions  are 
all  in  favor  of  the  regularity  of  the  proceed- 
ings and  order  of  the  trial  court,  and  the 
burden  of  proving  the  contrary  is  on  the  one 
asserting  errw,  and,  until  such  Is  made  to 
appear  affirmatively  from  the  records,  the 
order  or  Judgment  complained  of  will  not 
be  disturbed.  Wright  v.  State,  45  Neb.  44, 
63  N.  W.  147;  Insurance  Co.  v.  Simmons,  49 
Neb.  811,  ee  N.  W.  125;  Investment  (3o.  v. 
McGregor,  48  Neb.  779,  67  N.  W.  786.  The 
office  of  the  receiver  Is  to  aid  and  assist  the 
court  in  the  collection  and  distribution  of 
the  assets  of  the  insolvent  bank.  He  is,  as 
it  were^  a  special  officer  of  and  nnd»  the 
orders  and  direction  of  the  court.  "He  is 
the  arm  of  the  court,"  says  Nerval,  J.,  In 
State  V.  Bank  of  RushvlUe,  67  Neb.  608,  78 
N.  W.  281;  and,  where  there  Is  no  abuse 
of  discretion  In  any  action  taken  in  regard 
to  the  action  of  the  receiver,  this  court  will 
not,  on  review,  disturb  an  order  thus  made. 
The  report  of  the  receiver,  being  verified, 
was,  we  think,  prima  facie  evidence  of  its 
correctness,  and  sufficient  to  Justify  the  con- 


clusion reached  by  the  trial  court  in  its  ai>- 
proval  and  adoption,  and  to  overcome  this 
presumption  there  must  be  some  evidence 
showing  wherein  it  is  incorrect  It  is  enti- 
tled to  the  same  consideration  as  the  re- 
turn of  any  other  officer  of  the  court,  and,  in 
order  to  be  impeached,  must  be  overcMne  by 
other  competent  evidence. 

As  to  the  compensation  to  be  allowed  the 
receiver  for  his  services,  this  Is  a  matter 
largely  in  the  discretion  of  the  court  having 
charge  of  the  receivership,  and  unless  it  be 
made  to  affirmatively  appear  that  the  amount 
allowed  is  erroneonit  and  there  has  been 
abuse  of  discretion  in  the  action  taken  in  ap- 
proving the  report.  It  will  not  for  that  rea- 
son be  reversed.  In  maldng  such  allowance, 
the  court  is  not  confined  to  evidence  formally 
Introduced  in  respect  to  the  matter,  but  may 
act  on  his  own  knowledge  and  Judgment  as 
to  the  reasonableness  of  the  charge  in  connec- 
tion with  what  has  been  done  by  the  receiver 
In  discbarge  of  the  duties  of  his  receiver- 
ship, and  the  nature,  extent,  and  value  of 
the  services  rendered.  In  re  State  Bank,  67 
Minn.  361,  59  N.  W.  816. 

Without  determining  the  right  of  appellant 
to  be  heard  in  this  court,  which  is  doubtful, 
because  no  appealable  Interest  Is  disclosed 
by  the  record,  our  Judgment  is  that  the  order 
complained  of  is  in  conformity  with  law. 
and  should  be  affirmed,  which  la  accordingly 
done.    Affirmed. 


BIDDLB  V.  JENKINS. 

(Supreme  Court  of  Nebraska.     March  6^  1901.) 

INSANE    PBRSONB  —  SAFS-KEiEPINO  —  COMMIS- 
SIONERS OF  INSANITT— JURISDICTION— EV- 
lOSNCB— MAU0I0U8   PROSECUTION. 

1.  The  oommisaioners  of  insanity  have  cog- 
nizance not  only  of  applications  tor  admission 
to  the  hospital  for  the  insane,  but  also  for  the 
safe-keeping  otherwise  of  insane  persons  in 
their  respective  counties. 

2.  An  affidavit  filed  with  the  commissioners 
of  insanity,  alleging  that  a  person  resident  of 
th^r  connty  is  msane,  and  his  being  at  large- 
U  dangerous  to  the  commnaity,  confers  Joris- 
diction  upon  the  board  to  act 

3.  Insanity  cannot  be  established  by  proof 
of  the  reputation  of  the  party  in  tliat  regard. 

4.  The  advice  of  counsel,  to  be  of  any  avail, 
must  have  been  given  aft^  a  full  and  fair 
statement  of  all  the  tacts  within  the  knowledge 
of  the  person  seeking  the  same,  and  mast  have 
been  relied  npon  in  good  faith. 

(Syiiabas  by  the  Court) 

Error  to  district  court.  Clay  county:  Has- 
tings, Judge. 

Action  by  Sarah  Blddle  against  Edward  J. 
Jenkins.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

Chas.  O.  Whedon,  for  plaintiff  In  enor.  J. 
li.  Epperson,  for  defendant  In  error. 

NORVAI/t  a  J.  Sarah  Blddle  sued  de- 
fendant for  fiilse  Imprisonment  and  malicious 
prosecution.  The  cause  of  complaint  was 
that  defendant,  had  theretofore  falsely  and 
maliciously,  without  probable  or  reasonable 
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cauM  therefor,  cbaised  her,  in  an  affidavit 
presented  to  the  commissioners  of  insanity, 
with  being  Insane.  The  affidavit  was  as  fol- 
lows: "State  of  Nebraska,  Clay  County— ss.: 
The  undersigned,  a  citizen  of  Fairfield,  Clay 
county,  Nebraska,  being  sworn,  says  that  be 
believes  Sarah  Biddle  is  insane;  tliat  her 
being  at  large  is  dangerous  to  the  community. 
She  has  a  legal  settlement  in  said  county. 
£Signed]  E.  J.  Jenkins."  Said  affidavit  was 
sworn  to  before  a  competent  officer.  Upon 
it  a  warrant  was  duly  issued,  and  she  was- 
arrested  and  deprived  of  her  liberty,  remain- 
ing in  the  custody  of  the  sheriff  for  five  daya 
On  the  hearing  had,  she  was  acquitted,  and 
found  not  to  be  Insane.  She  alleges  that  by 
reason  of  such  imprisonment  and  prosecution 
she  was  injured  in  her  credit  and  reputation, 
brought  Into  public  scandal,  infamy,  and  dis- 
grace, and  suffered  great  bodily  and  mental 
anxiety  and  pain,  and  was  forced  to  expend 
certain  moneys  in  securing  her  discharge,  and 
that  by  reason  of  the  premises  she  was  dam- 
aged in  the  sum  of  96,000,  for  which  sum 
she  prayed  Judgment.  Defendant's  answer 
admitted  the  making  of  the  affidavit,  and  that 
she  was  discharged,  but  denied  that  It  was 
made  falsely  or  mallcloueay,  and  alleged  as  a 
defense  that  at  the  time  that  he  made  the 
affidavit  and  prior  thereto,  she  had  conducted 
herself  in  such  a  manner  as  would  have  in- 
duced a  man  of  ordinary  prudence  and  dis- 
cretion to  believe  she  was  insane,  and  he  so 
believed  when  he  made  the  affidavit;  that  be- 
fore making  it  he  consulted  creditable  law- 
yers and  a  competent  doctor,  and  to  each  of 
them  made,  in  good  faith,  a  full,  true,  and 
fair  statement  of  the  facts  relative  to  the 
conduct  of  plaintiff,  and,  after  hearing  the 
same,  they  advised  him  to  make  said  affidavit; 
and  that  he,  in  good  faith,  acting  upon  such 
adTice,  made  the  same.  A  reply  was  filed, 
and  on  lasues  thus  Joined  trial  was  had,  re- 
snlting  in  a  verdict  in  favor  of  defendant, 
and  from  the  Judgment  rendered  thereon 
plalntifl  brings  the  case  to  this  court  on  er^ 
ror. 

Section  21,  c.  40,  Oomp.  St,  provides,  among 
other  things,  that  the  information  therein  re- 
quired shall  state  that  the  person  in  whose 
behalf  it  is  made  is  believed  to  be  a  fit  sub- 
ject for  custody  and  treatment  in  the  hos- 
pital for  the  insane.  It  la  urged  that  be- 
cause the  affidavit  In  this  case  failed  to  con- 
tain that  allegation,  no  cause  for  action  on 
the  part  of  the  board  was  stated,  and  that 
for  that  reason  plaintiff  was  entitled  to  a 
▼erdlct  on  the  answer.  Wheth^  the  affidavit 
was  defective  in  this  respect  is  immaterial, 
as  it  did  state  facts  sufficient  to  call  for  the 
action  of  the  board  nnder  section  20  of  said 
chapter;  for  thereby  the  oommlssloners  are 
given  cognizance  not  only  of  applications  for 
admlsalon  to  the  hospital  for  the  insane,  but 
also  for  the  safe-keeping  "otherwise"  of  in- 
sane persons  in  their  respective  counties. 
Cnder  the  allegations  of  the  affidavit  that  the 
plaintiff  was  insane,  and  that  her  being  at 


large  was  dangerous  to  the  commniflty,  the 
board  had  Jurisdiction  to  at  least  ascertain 
whether  it  was  necessary  to  arrange  for  her 
aafe-keeping  wltliin  the  county,  if  it  did  not 
have  Jurisdiction  to  pass  upon  the  advisabili- 
ty of  consigning  her  to  the  state  hospital. 
Hence  the  position  that  under  the  answer 
plalntifl  was  entitled  to  a  verdict  is  not  well 
taken.  A  mass  of  testimony  was  admitted 
on  the  trial,  over  the  objections  of  plaintiff, 
tending  to  establish  the  general  reputation  of 
plaintiff  In  the  conununlty  of  her  residence 
for  insanity.  It  is  argued  that  this  evidence 
was  not  admissible,  for  the  reason  tliat  what- 
ever her  reputation  may  have  been,  no 
amount  of  evidence  tending  to  prove  her  gen- 
eral reputation  would  in  any  wise  establish 
the  fact  that  she  was  insane.  Tills  is  doubt- 
less true,  for  Insanity  cannot  be  established 
by  proof  of  the  reputation  of  the  party  so 
charged.  Fltzglbbon  v.  Brown.  43  Me.  170; 
.Israel  v.  Broolcs,  23  111.  675;  Rosenkrans  v. 
Barker,  116  111.  832,  8  N.  B.  98.  But  the  evi- 
dence was  admissible  in  mitigation  of  dam- 
ages. See  cases  cited  supra.  Complaint  is 
made  of  the  form  of  the  interrogatories  put 
to  witnesses  in  inquiring  into  her  reputation, 
but  as  the  case  must  be  reversed  on  another 
point  it  is  not  necessary  to  discuss  that  mat- 
ter, it  being  one  not  liable  to  occur  on  a  sec- 
ond trial. 

One  of  the  defenses  was  that  prior  to  in- 
stituting the  proceedings  which  resulted  in 
the  arrest  and  detention  of  plaintiff,  defend- 
ant consulted  creditable  lawyers,  and  made 
to  each  of  them,  in  good  faith,  a  full,  true, 
and  fair  statement  of  the  facts  relative  to  the 
conduct  of  plaintiff,  and  after  hearing  such 
statements  they  advised  him  to  make  such 
affidavit  and  he,  acting  upon  such  advice,  did 
so.  He  testified  that  after  receiving  the  ad- 
vice of  one  of  the  attorneys,  "I  Just  made 
the  complaint  right  out  upon  that"  On  the 
trial  the  court,  on  its  own  motion,  gave  the 
following  instructions:  "(9)  One  who  makes 
a  full  and  fair  statement  of  the  facts  of  a 
case  to  a  reputable  lawyer,  and  is  by  him 
advised  that  the  facts  authorize  the  filing  of 
a  complaint  at  the  commencing  of  an  action, 
cannot  be  charged  with  malice  in  making  the 
complaint  (10)  In  this  case,  if  you  find  that 
defendant  made  to  the  county  attorney  a  full 
and  fair  statement  of  the  facts  as  imderstood 
by  him,  after  investigating  them  with  rea- 
sonable care,  and  was  advised  by  him  to 
make  the  complaint  complained  of  in  this 
action,  you  will  find  for  defendant."  Brror 
is  predicated  upon  the  giving  of  these  instruc- 
tions for  several  reasons,  among  them  being 
the  claim  that  they  wholly  Ignore  an  essential 
element  of  such  defense,  to  wit  that  in  so 
doing  he  acted  or  relied  upon  such  advice. 
There  Is  nothing  in  these  instructions,  or  oth- 
ers given  by  the  court  from  which  the  jury 
could  infer  that  he  must  rely,  in  any  degn^ee, 
upon  such  advice.  So  far  as  concerns  the  di- 
rections of  the  court  It  is  sufficient  If  ue 
made  bis  statement  to  counsel  and  received 
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their  advice,  regardless  of  whether  he  re- 
lied npon  It  or  not  in  his  subsequent  actions. 
This  Is  clearly  not  the  law.  Dreytus  t.  Aul, 
29  Neb.  l&l,  46  N.  W.  282;  Jonasen  t.  Ken- 
nedy, 39  Neb.  318,  68  N.  W.  122.  These  In- 
structions failed  to  inehide  a  very  essential 
element  of  this  defense,  and  this  constituted 
error  prejudicial  to  plaintiff.  Nor  was  plain- 
tiff under  obligation  to  tender  an  Instruction 
covering  this  element  of  the  defense;  for  It 
was  the  duty  of  the  court  to  Instruct  upon 
all  the  elements  of  such  defense.  It  having 
undertaken  to  instruct  relative  to  some  of  the 
elements  entering  into  it.  It  is  not  a  ques- 
tion of  an  instruction  wherein  the  court  has 
Instructed  too  generally,  butone  wherein  the 
court  has  wholly  failed  to  Instinct  upon  an 
essential  element  of  a  defense. 

Plaintiff  contends  that  the  proiper  rule  in 
defenses  of  this  character  is  that  a  defendant 
must  have  relied  solely  upon  advice  of  coun- 
sel before  he  can  interpose  such  reliance  a» 
a  defense,  and  that  the  Nebraska  case  last 
cited  upholds  that  doctrine.  We  are  of  opin- 
ion that  the  right  principle  is  that  he  must 
have  relied  upon  advice  of  counsel  in  good 
faith,  and  that  It  is  not  absolutely  essential 
that  such  reliance  must  have  been  wholly  np- 
on advice  of  cotmsel,  and  that  this  rule  is 
not  contrary  to  the  opinions  lust  mentioned. 
For  the  error  complained  of,  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 
Reversed  and  remanded. 


JEROME  V.  STATE. 
(Supreme  Court  of  Nebraska.  .  March  6,  1901.) 

ASSAULT   WITH   INTENT   TO   KILL— BVIDBNCB 
—REVIEW  ON  APPEAL. 

1.  On  the  trial  of  a  person  charged  with  the 
crime  of  maliciously  shooting  with  intent  to  kill 
and  wound,  it  is  not  error  to  permit  the  state 
to  show  that  the  motive  for  the  act  was  rob- 
bery, 

2.  On  the  trial  of  a  criminal  case  every 
hypothesis  that  implies  the  defendant's  guilt 
is  pertinent,  and  any  evidence  fairly  tending  to 
sustain  such  hypothesis  is  relevant  to  the  issue. 

8.  On  the  trial  of  a  criminal  case  the  state  is 
under  no  legal  obligation  to  produce  evidence 
in  rebuttal. 

4.  A  party  cannot  be  prejudiced  in  a  legal 
sense  by  the  failure  of  his  adversary  to  produce 
evidence  against  him. 

5.  Rulings  npon  the  admission  and  rejection 
of  evidence  and  upon  the  giving  and  refusal  of 
instructions  examined  and  approved. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Dodge  coun^;  Grlm- 
ison,  Judge. 

Edward  Jerome  was  convicted  of  an  as- 
sault with  Intent  to  klU,  and  brings  &rrot. 
Affirmed. 

F.  Dolezal,  for  plaintiff  In  error.  The  At- 
t«»ney  Oeneral,  for  defendant  in  error. 

SUI/LI VAN,  J.  The  Information  upon  which 
the  defendant;  Edward  Jerome,  was  tried  la 
the  district  court  of  Dodge  county,  was  drawn 
under  section  16  of  the  Criminal  Code,  and 


contained  two  counts;  the  first  charging  a 
malldouB  shooting  with  Intent  to  wound,  and 
the  second  a  malicious  shooting  witii  intent 
to  kill.  There  was  a  conviction  upon  the  first 
count,  and  an  acquittal  on  the  second.  The 
questions  raised  by  the  petition  in  error  and 
discussed  by  counsel  are  numerous,  bat  none 
of  them  important  or  Intrinsically  difficult. 

Jerome  lived  In  the  city  of  Fremont  where 
he  was  engaged  in  the  confectionery  and  dgar 
business.  Over  his  store  was  a  card  room, 
which  to  euphemistically  described  as  a  place 
where  some  i>eople  found  entertainment,  and 
others  experience.  Jerome  borrowed  money 
from  U.  S.  Pope,  the  c(»nplalnlng  witness, 
and  gave  him  as  security  a  bill  of  sale  at  his 
stock  and  store  fixtures.  Thto  indebtedness 
was  afterwards  paid  by  Jerome  transferring 
to  Pope  a  half  Interest  in  his  business.  One 
morning,  about  a  week  after  the  parties  be- 
came partners,  Jerome  stopped  on  his  way 
downtown  and  bought  a  revolver  and  five 
cartridges.  He  then  proceeded  to  his  place  of 
business.  He  accosted  Pope  in  a  friendly 
manner,  spoke  about  borrowing  money  and 
buying  his  interest  in  the  store,  and  then 
went  up  stairs  to  the  card  room.  Soon  after- 
wards he  returned  to  the  store,  and  said  that 
the  roof  of  the  building  had  been  leaking,  and 
that  the  card  room  was  damaged  and  ought  to 
be  repaired.  At  his  suggestion  Pope  tben 
went  with  him  to  view  the  room.  Immedi- 
ately afterwards,  either  at  the  head  of  the 
staircase  or  in  the  gambling  room,  the  de- 
fendant fired  five  shots  at  Pope,  all  of  them 
but  one  taking  effect  AccordUig  to  Pope's 
account  of  the  transaction,  Jerome,  without 
any  provocation  whatever,  said  to  him.  "I 
will  show  you  how  to  give  me  the  worst  of 
It"  and  commenced  firing.  The  defendant 
testified  that  Pope  said  to  him,  "Jerome,  yon 
have  got  to  get  out  of  here.  I  have  got  to 
get  rid  of  yon,"— and,  because  he  refused  to 
assent  to  the  proposition,  assaulted  him  with 
a  chair.  According  to  all  the  testimony,  the 
parties  had  no  previous  quarrel  or  misunder- 
standing; and.  If  either  had  a  motive  for 
assaulting  the  other,  it  was  shown  Infer- 
entially,  and  not  by  direct  proof. 

The  first  assignment  of  error  here  neces- 
sary to  consider  arises  on  the  ruling  of  the 
court  permitting  the  state  to  show  that  Pope 
had  money  on  his  person  at  the  time  of  the 
shooting,  and  that  Jerome  knew  it  This  evi- 
dence was  Introduced  on  the  theory  that  the 
defendant  was  the  aggressor,  and  that  his 
motive  was  robbery.  The  hypothesis  was  a 
pertinent  one,  it  Implied  that  the  defendant 
was  guilty  of  the  crime  charged,  and  hence 
any  evidence  logically  tending  to  sustain  It 
was  relevant  to  the  issue. 

The  defendant  complains  iJecause  the  prose- 
cuting witness  was  not  put  upon  the  stand 
in  rebuttal  It  was  altogether  dlscretionaiy 
with  the  state  whether  any  evidence  In  re- 
buttal should  be  produced.  Besides,  the  rul- 
ing of  the  court  upon  this  point  was  not  and 
could  not  have  been,  under  any  clrcomstances. 
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legally  prejndlcIaL  There  Is  an  obTioos  log- 
ical difficulty  In  holding  that  a  party  has  been 
Injured  becanae  the  teatlinony  of  hla  wlt- 
nesaee  was  not  contradicted  by  hla  adversary. 
The  ezceptlona  baaed  upon  the  admission 
and  rejection  of  evidence  and  npon  the  giv- 
ing and  refnsal  of  InatmctlonB  do  not,  in  onr 
Jodgment,  present  a  single  question  that  has 
not  been,  by  the  dcdalona  of  this  and  other 
courts,  long  since  removed  from  the  domain 
of  legitimate  diacnssion.  We  have  read  with 
care  the  entire  record  in  this  case,  and  are 
•ntliely  satisfied  that  the  defendant  was 
given  a  fair  and  Impartial  trial,  that  the  ver- 
dict rendered  was  a  rigbteons  one,  and  that 
the  district  conrt  did  not  err  In  ref  nsing  to  set 
It  aside.  The  Judgment  la  affirmed.  Af- 
firmed. 


MESINEB  V.  MOORB  et  aL 
(Supreme  Ooart  of  Nebraska.    March  6,  1901.) 

AI>PBAI^IUIVISW— CONVUCTIMa    ETICBNCB. 

A  finding  of  fact  based  npon  conflicting  ev- 
idence will  not  be  disturbed  on  review. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hall  county; 
Thompson,  Judge. 

Action  by  Oeorge  Heslner  against  John 
Moore  and  others.  Judgment  for  defend- 
ants.   Plalotlfl  appeals.    Affirmed. 

B.  S.  Horth,  for  appellant  W.  H.  Thomp- 
son, for  appellees. 

NORVAL,  a.  3.  This  suit  was  brought 
to  foreclose  a  real-estate  mortgage.  The 
plea  of  usury  was  Interposed  as  a  defense, 
which  was  sustained  on  the  trial  by  the 
conrt,  and  plaintiff  appeals.  There  Is  evi- 
dence tending  to  show  that  the  note  secured 
by  the  mortgage  In  question  was  given  in 
renewal  of  a  prior  note  given  for  the  loan 
of  money  The  defendants  Insisted  that  the 
original  note  antedated  the  loan,  and  that 
the  plaintiff  exacted  and  retained  the  sum 
of  |25  as  a  bonus  for  making  the  loan,  which 
plaintiff  denies.  It  is  unnecessary  to  set 
out  the  evidence  adduced  by  the  respective 
parties  npon  this  point  Suffice  it  to  say 
that  the  proofs  are  conflicting,  but  that  sub- 
mitted by  defendants  is  sufficient  to  sustain 
the  Judgment  of  the  court  The  decree  Is 
accordingly  affirmed. 


STATE)  ex  reL  SCHOOL  DlffT.  OP  CITY  OF 

UNCOIL  V.  AITKIN,  Oty  Treaaorer. 
(Supreme  Otmrt  ef  Nebraska.    March  9,  1901.) 

OCCUPATION   TAX— UCBNSB-CONDITIOK 
FBBOBOSNT. 

1.  The  payment  of  an  eccnpation  tax  cannot 
be  made  a  condition  precedent  to  obtaining  a 
license  te  conduct  the  bnsiness  sought  to  be 
taxed. 

2.  Where  a  tax  Is  collected  at  paid  as  a  con- 
dition of  obtaining  a  license,  it  is  license  moa- 


ey,  and  not  a  tax,  under  the  provlBions  of  sec- 
tion 5,  art.  8,  of  the  constitution. 

Sullivan,  J^  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Lancaster  coun- 
ty; Frost,  Judge. 

Application  by  the  state,  on  the  relation 
of  the  school  district  of  the  dty  of  Lincoln, 
for  a  writ  of  mandamus  against  Martin  I. 
Aitkin,  treasurer  of  the  d^  of  Lincoln. 
From  a  Judgment  granting  the  writ  defend- 
ant appeals.    Affirmed. 

XS.  a  strode  and  D.  J.  Flaherty,  for  appel- 
lant   B.  F.  Johnson,  for  appellee. 

HOLCOMB,  J.  From  a  Judgment  direct- 
ing the  Issuance  of  a  peremptory  writ  of 
mandamus  requiring  the  respondent,  as  city 
treasurer,  to  place  to  the  credit  of  the  re- 
lator and  pay  Into  its  funds  certain  moneys 
then  held  by  the  respondent  which  were 
claimed  by  relator  under  the  provisions  of 
section  5,  art  8,  of  the  constitution,  an  ap- 
peal Is  taken  to  this  court,  and  we  are  asked 
to  reverse  the  Judgment  of  the  trial  court  al- 
lowing the  writ  No  question  arises  as  to 
the  right  of  the  city  to  levy  an  occupation 
tax.  The  controversy  Involves  the  right  of 
the  city  to  retain  the  moneys  mentioned  as 
belonging  to  the  city  treasury  as  funds  de- 
rived from  the  levy  and  collection  of  an  oc- 
cupation or  business  tax,  as  against  the 
school  district  which  claims  the  same  un- 
der the  provisions  of  the  section  of  the  con- 
stitution referred  to.  Omitting  that  which  Is 
inapplicable  to  the  present  controversy,  the 
section  reads  as  follows:  "*  *  *  All  flnes, 
penalties  and  license  moneys  arising  under 
the  rules,  by-laws,  or  ordinances  of  cities 
*  *  *  shall  belong  and  be  paid  over  to 
the  same  respectively.  All  such  flnes,  pen- 
alties, and  license  moneys  shall  be  appropri- 
ated exclusively  to  the  use  and  support  of 
common  schools  in  the  respective  sub-dlvl- 
slons  where  the  same  may  accrue."  Section 
6,  art  8,  Const  The  ordinance  of  the  city 
under  which  the  moneys  in  controversy  were 
collected  and  paid  Into  the  city  treasury  is 
entitled  "An  ordinance  to  regulate,  license 
and  Impose  an  occupation  tax  •  •  •  and 
prescribing  penalties  for  violation  of  the  pro- 
visions thereof."  By  section  1  It  Is  provid- 
ed: "It  shall  be  unlawful  for  any  person  or 
persons  or  associations  to  exercise,  engage 
In  or  conduct  any  of  the  following  occupa- 
tions In  the  city  of  Lincoln,  Nebraska,  with- 
out first  haying  paid  the  occupation  tax  here- 
inafter provided,  and  the  license  fee  there- 
for; it  is  hereby  eseprettly  provided,  how- 
ever, that  the  granting  of  t?ie  lieenee  provid- 
ed in  this  ordinance  i*  not  conditioned  upon 
til*  prepayment  of  the  occupation  tcue  hereir 
provided,  and  it  ia  eaipreealy  provided  that 
ihs  occupation  tax  may  he  paid  and  a  receipt 
given  therefor  trithout  the  petyment  of  the 
license  fee,  and  ttie  license  fee  may  be  paid 
and  the  license  iatued  vrithout  fh«  prepay- 
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mutt  of  th»  oceupation  tax."  The  seotion 
quoted  as  originally  enacted  did  not  contain 
the  portion  Italicized.  The  amendment  made 
subsequent  to  Its  passage  with  some  others, 
and  all  of  the  same  general  character,  was 
evidently  Intended  In  the  same  ordinance  to 
provide  for  the  collection  of  a  small  sum  of 
money  as  a  license  fee,  and  at  the  same  time  a 
larger  sum,  denominated  an  "occupation  tax," 
the  disposition  of  which  latter  tax  would 
not  be  controlled  by  the  provisions  of  the 
constitution  quoted,  but  left  In  the  city  treas- 
ury for  the  use  of  the  city  In  meeting  Its  cur- 
rent expenditures.  From  an  examination  of 
the  entire  ordinance,  and  a  consideration  of 
Its  scope  and  character,  legal  effect,  and  the 
results  accomplished  thereby,  we  can  only 
regard  the  amendment  placed  on  the  origi- 
nal section  as  the  mere  ipse  dixit  of  the  city 
council,  In  an  attempt,  under  the  guise  of 
collecting  an  occupation  tax,  In  truth  and 
in  fact  to  involse  the  power  of  the  law  for 
licensing  different  trades,  occupations,  and 
businesses,  and  collecting  a  license  fee  there- 
for. The  fact  that  it  is  stated  that  one  sum 
is  a  license  fee,  and  the  other  an  occupation 
tax,  and  that  each  Is  independent  of  the  oth- 
er, does  not,  we  think,  have  the  effect  that  a 
literal  application  of  the  language  used 
would  produce.  In  view  of  the  entire  ordi- 
nance, and  the  method  of  collecting  these 
disputed  funds.  It  appears  quite  clear  that 
they  are  interdependent  and  inseparably  con- 
nected. To  obtain  a  license  under  the  ordi- 
nance, the  occupation  tax  is  required  to  be 
paid;  and,  to  obtain  a  receipt  for  the  occu- 
pation tax,  the  license  fee  must  also  be  forth- 
coming. This  is  the  spirit  and  essence  of 
the  entire  ordinance,  as  we  construe  It  To 
illustrate  further:  By  section  2,  under  the 
subhead  "Amusements,"  It  Is  specifically  pro- 
vided that  "no  person,  or  persons,  within  the 
limits  of  the  city,  shall  give  any  of  the  en- 
tertainments mentioned  In  this  chapter,  for 
gain,  without  first  having  paid  the  occupa- 
tion tax  and  license  fee  for  that  purpose," 
etc.  Subdivision  "a"  of  the  same  section  pro- 
vides, "Each  license  shall  express  for  what 
it  Is  granted,  and  the  time  It  is  to  continue, 
and  the  following  occupation  tax  and  license 
fee  shall  be  respectively  imposed,  as  afore- 
said, and  paid  to  the  city  treasury  before 
the  Issuing  of  the  receipt  for  the  occupation 
tax  or  the  granting  of  the  license  upon  the 
payment  of  the  license  fee."  By  section  6, 
wherein  the  clerk  Is  made  the  Judge  of  the 
class  to  which  the  applicant  belongs.  It  Is 
provided:  "*  •  •  And  the  person  or  per- 
sons to  whom  the  license  may  be  granted, 
shall  pay  the  occupation  tax  and  license  fee 
herein  fixed  for  such  license."  Paragraph  23 
of  section  767  declares:  "There  shall  be 
charged  and  paid  to  the  city  treasurer  for  the 
use  of  the  city,  on  the  Issuing  of  said  li- 
censes, by  the  parties  to  whom  they  are 
granted,  the  following  sums  as  a  license  fee; 
and  also,  there  shall  be  charged  and  paid  into 
the  city  treasury  for  the  use  of  the  city  od 


the  Issuing  of  a  receipt  for  the  occupatloii 
tax,  the  following  sums  as  an  occupation 
tax."  In  subdlviBlm  "a,"  par.  4,  of  section 
1178,  It  la  provided.  In  substance,  that  appli- 
cants for  a  license  shall  first  pay  to  the  city 
treasurer  a  license  fee,  whereupon  a  license 
shall  be  Issued;  "and  In  addition  thereto" 
the  said  applicant  shall  pay  an  occupation 
tax,  whereupon  the  city  treasurar  shall  Issue 
a  receipt  showing  payment  of  the  same. 
Section  84,  containing  the  penalty  clause,  de- 
clares that  any  person  who  shall  violate  any 
of  the  provisions  of  the  ordinance  or  dutlea 
by  It  Inxposed  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be 
fined  in  an  amount  therein  stated.  This  sec- 
tion would  be  void  and  of  no  force  as  to  the 
collection  of  an  occupation  tax  (Magnean  v. 
City  of  Fremont,  80  Neb.  843,  47  N.  W.  280, 
9  L.  R.  A.  786);  and  yet,  as  a  penalty  for  do- 
ing business  without  a  license,  it  is  operative. 
It  is  doiibtless  operative,  as  it  was  Intended 
to  be.  In  the  collection  of  the  taxes  denomi- 
nated both  a  license  fee  and  an  occupation 
tax,  and  gives  additional  emphasis  to  con- 
tention of  relator  that  the  occupation  tax  as 
well  as  the  license  fee  was  required  to  be 
paid  as  a  precedent  condition  to  obtaining  a 
license.  It  is  quite  evident  from  a  perusal 
of  the  ordinance  in  Its  entirety  that  while 
there  is  an  attempt  to  give  it  a  dual  charao- 
ter,  one  providing  for  licensing  the  businesses 
mentioned,  and  the  other  for  the  levy  and 
collection  of  an  occupation  tax,  the  right  to 
engage  In  the  business  and  obtain  a  license 
therefor  Is  dependent  not  only  on  the  pay- 
ment of  the  license  fee,  but  the  occupation 
tax  as  well.  By  the  stipulation  of  the  par- 
ties as  to  the  facts  In  the  case  It  Is  agreed 
that  the  city  treasurer  collected  both  the 
amotmts  denominated  an  "occupation  tax" 
and  a  "license  fee"  at  the  same  time.  The 
only  rational  conclusion  to  be  drawn  Is  that 
the  payments  were  made  because  of  the  pro- 
visions of  the  ordinance  requiring  the  party 
engaging  In  the  business  taxed  to  obtain  a 
license  therefor  before  engaging  in  the  busi- 
ness. This  makes  the  payments,  whatever 
they  are  called,  essentially  and  in  fact  li- 
cense money,  to  be  disposed  of  in  the  manner 
provided  by  the  constitution.  It  was  the  re- 
quirement of  the  ordinance  licensing  the 
business,  and  providing  for  the  payment  of 
a  license  fee,  and  In  addition  thereto  the 
collection  of  what  Is  termed  an  "occupation 
tax,"  that  brought  the  funds  In  controversy 
Into  the  city  treasury,  and  produced  the  re- 
sult leading  to  this  litigation.  In  State  v. 
Bennett,  19  Neh.  191,  26  N.  W.  n4.  it  Is  held 
quite  positivdy  that  the  payment  of  an  oc- 
cupation or  business  tax  cannot  be  made  a 
condition  precedent  to  sell  intoxicating  liq- 
uors. And  in  State  v.  Wilcox,  17  Neb.  219. 
22  N.  W.  458,  it  Is  said  that,  whoe  a  tax  Is 
collected  or  paid  as  a  condition  of  obtaining 
a  license.  It  Is  license  money,  and  not  a  tax. 
under  the  provisions  of  the  constitution  quot- 
ed.   Says  Maxwell,  J.,  in  speaking  of  that 
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case:  "No  part  of  this  siiin  Is  obtained  as.a 
tax,  but  as  a  condition  of  obtaining  the  !!• 
cense.  The  $1,000  la  paid  as  a  whole  for  the 
license,  not  a  part  for  license  and  a  part  as 
tax.  because  without  the  payment  of  the  en- 
tire sum  the  license  would  not  be  issued." 
We  think  the  case  at  bar  comes  entirely 
within  the  rule  announced  in  the  case  last 
mentioned.  Said  the  trial  court,  who  award- 
ed the  writ  In  this  case:  "The  question  pre- 
sented, therefore,  by  the  record  in  this  case. 
Is  not  whether  the  city,  through  its  counsel, 
has  authority  to  impose  by  ordinance  an  oc- 
cupation tax  upon  certain  dealers^  but  wheth- 
er or  not  the  council  has  authority  to  Impose 
by  ordinance  an  occujiatlon  tax  as  a  condi- 
tion precedent  to  the  issuing  of  a  license. 
The  «>rdlnanoe  so  adroitly  dtawn  In  contro- 
versy In  this  case  clearly  makes  the  payment 
of  such  occupation  tax  a  condition  precedent 
to  the  issuing  of  the  license,  and  the  issuing 
of  a  license  a  condition  precedent  to  the  pay- 
ment of  an  occupation  tax.  In  other  words, 
by  the  terms  of  the  ordinance,  one  cannot 
procure  a  Ucoise  without  paying  the  occupa- 
tion tax,  or  pay  an  occupation  tax  without 
procuring  the  license.  The  payment  of  the 
tax  la  a  condition  of  the  obtaining  of  the  11- 
cense,  "not  a  part  for  license  and  a  part  as 
tax,  becausa  without  the  payment  of  the  en- 
tire sum  the  lioense  would  not  be  issued.' " 
With  the  views  thus  expressed  we  are  in 
entire  accord,  and,  for  the  reasons  stated, 
mnst  hold  that  the  writ  was  rightly  issued. 
The  Judgment  is  accordingly  affirmed. 

SULLIVAN,  J.  I  do  not  concur  in  the 
Judgmenl  I  think  the  fund  In  controversy 
came  into  the  hands  of  respondent  as  the 
result  of  an'exerdse  of  the  taxing  power  by 
the  dty  authorities,  and  not  as  the  result  of 
an  attempt  to  regulate  and  license  occupa- 
tions. It  seems  to  me  that  the  opinion  gives 
too  much  importance  to  matters  of  form,  and 
too  little  to  matters  of  substance; 


OLSON  V.  LAMB  et  al. 
(Supreme  Court  of  Nebraska.    March  6,  1901.) 

APPEAL— RiaiAND—AlUNDMENT     OF     FLBAD- 

INO— RBVBRSAI#-C0BT8— RETAXATION— 

ACCOUNTING— EQUITY— DECREE. 

1.  Where,  on  an  appeal  to  this  court  in  an 
equity  action,  the  jodgnient  of  the  trial  court 
is  reveised,  and  the  cause  remanded,  with  in- 
structions to  retake  an  accounting  between  the 
parties,  the  trial  court  may,  in  its  discretion, 
permit  an  amendment  to  the  pleadings,  and  a 
trial  de  novo  req;>«ctinK  such  issue,  and,  unless 
there  is  an  abuse  of  discretion,  the  allowance 
of  the  amendment  will  be  held  not  erroneous. 

2.  Where  one  of  the  litigants  in  the  trial  of 
the  case  was  denied  any  relief,  and  decreed  to 
pay  halt  the  costs,  and  on  appeal  the  decree 
was  held  erroneous,  and  the  party  entitled  to 
afflrmative  relief,  the  judgment  of  reversal  al- 
so reverses  the  decree  as  to  costs. 

3.  A  decree  .as  to  costs  having  been  rendered 
in  the  action,  and  a  motion  to  retaz  filed  at  a 
snbseqnent  term,  held,  that  the  motion  was  In 
effect  a  motion  to  vacjite  or  modify  the  decree 
as  to  costs,  and,  I>eing  filed  at  a  subsequent 


term,  the  court  was  without  jurisdiction  to  act 
thereon. 

4.  The  action  being  in  equity  for  an  account- 
ing between  the  parties  for  the  right  to  redeem, 
and  "for  such  other  and  further  relief  as  equity 
may  require,"  a  personal  judgment,  under  the 
pleadings  and  the  evidence,  held  proper, 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Holmes,  Judge. 

Action  by  Charles  J.  Olson  against  Walter 
J.  Lamb  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

Walter  J.  Lamb,  for  appellants.  Ricketts 
&  Wilson,  for  appellee. 

HOLCOMB,  J.  This  is  an  action  In  equity 
which  for  the  second  time  is  here  for  consid- 
eration. On  the  first  appeal  an  exhaustive 
opinion  was  filed,  determining  and  disposing 
of  all  the  essential  points  of  dlfCerence  In 
controversy,  and  remanding  the  case,  with 
special  directions  for  further  proceedings  in 
accordance  with  the  views  expressed  in  the 
opinion.  Olson  v.  Lamb,  66  Neb.  10^  76  N. 
W.  483.  The  case  is  fully  stated  In  that  opin- 
ion, and  need  not  here  be  repeated. 

The  controversy,  as  It  now  stands,  Is  with 
regard  to  the  rights  of  the  respective  parties, 
as  determined  by  the  trial  court  in  the  sub- 
sequent proceedings,  after  the  remanding  of 
the  case  on  the  last  appeal.  Lamb  appeals 
from  the  Judgment  last  rendered  in  the  dis- 
trict court,  and  the  other  parties,  by  reason 
of  a  cross  appeal,  appear  also  in  the  role 
of  appellants.  In  the  (pinion  referred  to  It 
Is  said:  "As  to  Olson,  the  case  must  be  re- 
versed and  remanded,  with  directions  to  the 
trial  court  to  retake  the  account,  allowing 
to  Olson  the  benefit  of  the  discounts  at  which 
Lamb  purchased  the  liens.  Including  the  |1,- 
000  remittitur,  and  to  allow  him  also  the 
reasonable  value  of  his  work  under  the  con- 
tract to  complete  the  building;  to  charge 
Lamb  with  rents.  On  the  other  band.  Lamb 
should  be  credited  with  his  actual  disburse- 
ments in  buying  the  property,  in  complet- 
ing the  building,  and  In  managing  the  same. 
He  should  be  allowed  nothing  for  legal  serv- 
ices, but  receive  a  reasonable  compensa- 
tion for  superintending  and  managing  the 
property  after  he  acquired  title."  With  ref- 
erence to  the  appellee  the  Prentice  Brown- 
stone  Company,  the  opinion  says:  "The 
stone  company  must  also  be  permitted  to  re- 
deem. In  adjusting  its  account  It  should  be 
allowed  credit  for  such  proportion  of  this 
$1,000  [the  remlttutur]  as  It  would  have 
been  apportioned  had  the  bid  been  that 
much  higher,  and  no  remittitur  entered.  It 
should  also  be  given  the  benefit  of  the  dis- 
counts on  the  two  liens  [referring  to  the 
two  liens  purchased  by  Lamb  at  a  di^ 
count]."  The  case  is  thus  narrowed  down  to 
an  accounting  between  the  contesting  parties 
acccMTdlng  to  the  method  held  in  the  opinion 
to  be  proper  In  determining  their  respective 
rights  and  interests  in  the  subject-matter 
of  the  litigation.    After  the  cause  was  re- 
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manded,  permission  was  applied  for  and  ob- 
tained to  amend  the  pleadings  as  against 
Lamb,  by  alleging  that  as  to  one  of  the  liens 
purchased  by  him,  denominated  the  "Leavltt 
Lien,"  be  paid  nothing  therefor,  having  se- 
cured the  same  by  trading  worthless  paper. 
In  the  flrst  pleading  the  discount  was  al- 
leged to  be  1100;  by  the  amendment  it  was 
sought  to  allege  and  prove  that  it  was  much 
greater,  and  equaling  the  face  value  of  the 
lien.  Under  the  amended  pleadings  and  proof 
the  amotmt  found  to  have  been  paid  for  the 
Leavltt  Hen  by  Lamb  was  $1,050,— some  9625 
less  than  under  the  former  decree. 

Complaint  Is  made  because  of  the  action 
of  the  trial  court  In  allowing  the  amendment 
spoken  of;  it  being  contended  that  under  fhe 
special  mandate  the  amendment  was  not  per- 
missible, and  that  the  finding  thereunder 
should  be  disregarded,  and  the  parties'  rights 
with  respect  to  the  item  affected  by  the 
amendment  be  held  to  be  as  fixed  In  the  first 
decree.  Under  the  special  mandate,  the  cause 
was  remanded,  with  directions  to  retalse  the 
accounts  of  the  parties,  the  first  having  been 
Improperly  taken.  This  was.  In  effect,  a  di- 
rection to  relitlgate  the  question  of  the  state 
of  the  accounts  of  the  litigants.  Upon  this 
issue  a  trial  de  novo  was  permlSBlble,  or  the 
case  might  proceed  on  the  evidence  already 
taken.  The  pleadings  might  be  amended 
with  respect  to  the  accounts  of  the  parties, 
not  as  a  matter  of  right  but  In  the  exercise 
of  a  sound  discretion  vested  in  the  trial  oourt, 
and  its  action  in  regard  thereto  will  not  be 
held  erroneous  unless  there  appears  an  abuse 
of  discretion.  Troup  v.  Horbacb,  57  Neb. 
644,  78  N.  W.  286;  Plnkham  v.  Flnkham 
(Neb.)  83  N.  W.  837. 

On  the  first  bearing  half  the  costs  of  the 
action  was  decreed  against  the  defendant 
the  Prentice  Brownstone  Company.  On  the 
second  trial  a  decree  was  entered  assessing 
the  costs  of  the  action  made  by  plaintiff 
and  defendant  stone  company  against  de- 
fendant Lamb,  and  it  Is  now  urged  that  the 
decree  awarding  costs  in  the  first  trial  be- 
came final  on  the  affirmation  of  the  Judg- 
ment on  appeal,  with  the  exceptions  noted. 
We  think  the  decision  of  this  court  reversing 
the  decree  as  to  the  stone  company,  and 
awarding  It  the  right  to  redeem,  as  well  as 
directing  that  it  be  apportioned  Its  pr<q)or- 
tlonate  diare  of  the  amount  bid,  on  the  sale 
of  the  premises,  carried  with  It  the  reversal 
of  the  decree  awarding  one-half  of  the  costs 
of  the  flrst  trial  against  the  company.  That 
decree  gave  the  stone  company  no  relief 
whatever.  On  appeal  It  was  determined  that 
It  was  entitled  to  affirmative  relief,  and  the 
Judgment  of  the  lower  court  was  reversed 
accordingly.  This  left  the  question  as  to 
the  proper  disposition  of  the  costs  made  In 
the  action  under  the  control  and  subject  to 
the  decision  of  the  trial  court  until  the-  case 
was  finally  disposed  of  in  that  tribunal.  In 
the  subsequent  proceedings  had,  the  defend- 
ant stone  company  obtained  a  Judgmoit  for 


Its  pro  rata  share  in  the  proceeds  of  the  sale 
of  the  property  on  which  it  held  a  lien,  and 
the  right  to  redeem  the  property  In  the  event 
of  the  plaintlfTs  failure  to  do  so.  It  was 
also  given  Judgment  for  Its  costs.  The  mo- 
tion to  retax  was  in  effect  a  motion  to 
vacate  or  modify  the  decree  as  to  costs,  ancl. 
being  filed  at  a  subsequent  term,  the  court 
was  without  Jurisdiction  to  entertain  It.  The 
decree  as  to  the  costs  In  the  actlMi  was  sub- 
ject to  the  Judgment  of  the  trial  court  in  the 
exercise  of  Its  Judicial  functions,  and  ap- 
pears to  be  founded  on  the  usual  considera- 
tlona  governing  the  subject.  We  observe 
no  erroneous  action  in  the  decree  rendered 
awarding  costs  against  the  party  complain- 
ing. 

Objection  Is  also  made  because  a  personal 
Judgment  was  roidered  in  favor  of  the  stone 
company  for  Its  pro  rata  share  of  the  pur- 
chase price  of  the  property  on  which  It  held 
a  lien.  We  regard  this  question  as  having 
been  settled  In  the  former  opinion.  It  was 
there  ^>eclflcally  hdd  that  this  defendant 
was  entitled  to  a  share  In  such  proceeds,  and 
that  the  remittitur  of  the  appellant  Lam)> 
should  be  treated  as  increasing  his  bid  to 
that  amount  TThe  decision  in  the  former 
appeal  regarding  this  matter  has  become 
the  law  of  the  case,  and  will  be  followed.  The 
amended  answer  and  cross  petition  of  the 
stone  company  stated  the  facts  on  which  It 
relied  for  relief,  and  prayed.  In  addition,  to  be 
allowed  to  redeem,  and  "for  such  other  and 
further  relief  as  equity  may  require."  It 
was  entitled  to  the  relief  due  under  the  plead- 
ings and  the  evidence.  Bank  v.  Alter  (Neb.) 
85  N.  W.  800.  The  court  having  acquir- 
ed Jurisdiction,  would  retain  It  for  a  full 
and  complete  disposition  and  adjudication  of 
all  questions  involved  In  the  controvei-sy. 
The  controversy  could  not  be  finally  adjusted 
and  determined  save  by  adjusting  the  ac- 
counts of  the  parties,  ascertaining  what  was 
due  each,  and  decreeing  that  in  case  a  re- 
demption was  not  had  the  same  should  be 
satisfied  as  a  personal  judgment  Hie  right 
of  the  stone  company  to  redeem  is  depend- 
ent on  the  action  of  the  plaintiff.  Its  right 
to  share  In  the  proceeds  of  the  sale  of  the 
property  has  been  adjudicated  and  made 
certain. 

Olson  and  the  stone  company  by  their  cross 
appeal  challenge  the  correctness  of  the  find- 
ings and  Judgment  of  the  trial  court  as  to  the 
amounts  due  them,  respectively,  as  a  personal 
liability  against  the  other  defendant  It  is 
urged  that  the  Judgment  Is  too  small  In  each 
Instance.  We  have  made  a  careful  examina- 
tion of  the  record,  and  find  the  conclusions 
reached  by  the  trial  court  substantially  cor- 
rect While  the  several  sums  from  which 
the  computations  are  made,  and  the  date  from 
which  interest  is  properly  calculated,  may  oc- 
casion some  slight  differenc«  in  results,  we 
find  no  substantial  variation,  and  possibly  we 
are  In  error  In  our  calculations  rather  than 
tiie  trial  court    We  are  satisfied,  however. 
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that.  If  there  does  exist  a  difference  between 
the  true  amount  and  tbat  named  in  tlie  de- 
cree, it  ia  inconsequential  and  trifling  only. 
Wblle  there  is  a  finding  as  to  a  pro  rata  share 
ot  the  remittitur,  or  the  increased  bid  tor  the 
property,  12  we  ylew  it  as  such,  as  due  to  Ol- 
.son,  which  we  are  not  in  accord  with,  yet 
tlie  conclusion  or  result  reached  as  to  the 
accounting  between  him  and  Lamb  agrees 
witb  onr  view  as  to  the  correct  balance,  and, 
tbe  resolt  being  correct,  we  need  not  special- 
ly concern  ourselves  as  to  the  process  by 
which  it  was  reached. 

Tbe  former  decision,  as  we  construe  (t,  and 
as  we  think  it  should  be  from  the  record  in 
tbe  case,  is  to  the  effect  tliat  the  bid  made 
for  the  property  now  owned  by  the  appellant 
Lamb,  and  for  which  the  others  desire  the 
right  of  redemption,  should  be  treated  as  be- 
ing for  18,001,  the  excess  of  wliich  above  the 
prior  liens  should  apply  on  the  liens  of  the 
same  class  belonging  to  the  stone  company, 
to  Lamb,  and  to  the  other  two  lienors  men- 
tioned, pro  rata,  according  to  the  amounts 
due  each,  and  that  the  amount  due  Lamb 
should  be  determined  by  the  amoimts  he  had 
actually  paid  for  the  liens  owned  by  him, 
rather  than  the  face  value  thereof;  that  suclr 
excess  should  be  applied  in  this  manner,  giv- 
ing to  the  stone  company  the  right  to  a  per- 
sonal judgment  against  Lamb  for  its  pro 
rata  share,  giving  to  Lamb  his  pro  rata 
share,  which  reduce*  to  that  extent  his  claim 
against  Olson  by  reason  of  Olson's  person- 
al liability  for  the  debts;  and  that,  to  de- 
termine such  liability,  tbe  true  sum  is  the 
actual  amount  paid  by  Lamb  for  the  Leavitt 
and  Holmes  Hens,  less  the  amount  paid  there- 
on by  his  purchase  of  the  property  as  for  the 
sum  of  $8,001.  The  decree  Is,  we  think.  In 
all  reqiects  correct,  in  accordance  with  the 
former  opinion,  and  should  be  affirmed.  The 
parties  will  have  the  right  to  redeem  In  the 
order  and  wlttiln  tbe  time  fixed  by  the  trial 
court  after  the  filing  of  this  opinion.  In  case 
a  redemption  is  had,  the  district  court  Is  au- 
thorised to  permit  supplemental  proceedings 
for  tbe  purpose  of  an  accounting  between 
tbe  appellant  Lamb  and  the  party  redeem- 
ing, for  rents  and  profits  of  the  property  re- 
deemed, from  the  date  of  the  accounting  last 
bad  in  the  trial  court  to  the  date  of  such  re- 
demption. Tbe  decree  is  therefore  affirmed, 
with  the  time  for  tbe  right  of  redemption  ex- 
tended as  herein  provided  for.  Judgment 
accordingly. 


SHEIBLEY  V.  DIXON  CWUNTT. 
(Soprenw  Osnrt  of  Nebraska.    March  Q,  1901.) 

COCNTT  BOARDS— RUUNOS  ON  CI^IM3-AP- 
PBAL— ACCORD  AND  SATISPACTION— COUN- 
TBBCLAIII-OOCNTT  CLBRK— RECOVBRY  07 
COMPBNSATION— BVIDBNGB-iFINDINOS. 

1.  Connty  boards  are  not  courts,  in  the  oon- 
stitutional  sense. 

2.  The  rule  requiring  issues  in  the  appellate 
court  to  be  tbe  same  as  In  the  court  ot  original 
Jarisdictlon  does  not  apply  to  appeals  to  the 


district  court  from  the  decision  of  the  connty 
board  in  tbe  allowance  and  rejection  of  claims. 

3.  The  payment  of  a  lesser  sum  than  is  due 
on  a  liquidated  and  undisputed  demand  does 
not  constitute  an  accord  and  satisfaction. 

4.  Where,  through  mistake,  a  county  clerk  is 
allowed  to  retain  fees  in  excess  of  his  sal- 
ary, tbe  adjustment  of  the  account  between 
him  and  the  county  is  not  a  bar  to  on  action 
by  it  to  recover  the  excess. 

6.  A  counterclaim,  witUn  the  meaning  ot 
section  101  of  the  Code  of  Ovil  Procedure, 
must  be  one  arising  out  of  the  contract  or  trans- 
action get  forth  in  the  petition,  or  t>e  connect- 
ed with  tbe  subject  of  the  action. 

6.  The  phrase  "connected  with  the  subject  of 
the  action"  should  be  construed  liberally,  to 
prevent  a  multiplicity  of  actions. 

7.  Where  a  county  deik  seeks  to  recover 
from  the  connty  compensation  for  making  and 
correcting  the  assessors'  books,  the  county  may, 
by  way  of  counterclaim,  set  up  fees  collected 
by  plaintiff  by  virtue  of  his  office  wtlich  he  fail- 
ed to  report  and  account  for. 

8.Brror  cannot  l>e  predicated  upon  the  ad- 
mission of  evidence  in  a  cause  tned  without 
the  intervention  sf  the  jury. 

9.  Error  cannot  be  predicated  on  the  failure 
of  the  courts  to  make  special  findings  of  fact 
where  none  were  asked. 
10.  A  connty  clerk  must  account  for  all  fees 
earned  by  him,  whether  collected  or  not. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Dixon  county;  Ev- 
ans, Judge. 

Action  by.  T.  J.  Shelbley  against  Dlxou 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

A.  E.  Barnes  and  W.  B.  Oantt,  for  plalntlST 
in  error.  John  M.  Hencb  and  McCarthy  & 
Pearson,  for  defendant  in  error. 


NORVAL,  a  J.  This  is  a  proceeding  to 
review  a  judgment  of  the  district  court  of 
Dixon  county.  The  plaintiff  below,  T.  J. 
Shelbley,  had  from  1890  to  1896  been  county 
clerk  ^f  that  county.  He  filed  before  the 
county  board  a  claim  for  making  and  correct- 
ing the  assessors'  books  for  the  years  1890, 
1891,  1802,  and  1883,  asserting  there  was  due 
him  for  such  services,  in  addition  to  the  sal- 
ary allowed  him  by  statute,  the  sum  of  flOO. 
This  claim  was  by  the  board  rejected,  and 
be  appealed  to  the  district  court  In  an- 
swer to  his  petition,  the  defendant  county, 
among  other  things,  filed  a  counterclaim,  al- 
leging that  plaintiff,  while  county  clerk  afore- 
said, made  and  certified  a  large  number  of 
abstracts,  and  also  took  acknowledgmoits  to 
a  large  number  of  deeds  and  mortgages,  and 
performed  other  miscellaneous  services,  and 
received  therefor  an  amount  of  money  aggre- 
gating 11,601.60,  for  all  of  which  be  failed  to 
account  to  the  county,  although  he  had  re- 
tained from  other  sources  sums  sufficient  to 
pay  his  salary  and  also  those  of  such  deputies 
and  employes  as  he  was  entitled  to,  and  that 
there  was  therefore  due  from  blm  to  the 
county  the  sum  aforesaid,  $1,601.60,  for 
which  it  prayed  judgment.  To  this  counter- 
claim plaintiff  answered,  denying  the  same, 
and  alleging  further  that  before  this  action 
was  brought,  and  after  the  matters  and 
things  alleged  in  said  counterclaim  bad  oc> 
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curred,  plaintiff  paid  to  the  county  the  sum 
of  $366.10,  -which  was  received  In  full  satla- 
factlon  and  discharge  of  the  demand  al- 
leged In  aald  counterclaim;  also,  that  during 
all  bis  terms  of  office  the  fees  thereof  In  ex- 
cess of  the  amonnt  allowed  by  latr  for  salary 
and  for  deputy  and  extra  clerk  hire  amounted 
to  $1,715.44,  which  sum  he  paid  to  the  coun- 
ty treasurer  as  required  by  law,  taking  his 
receipt  therefor,  and  made  a  full  settlement 
with  the  board,  and  In  consideration  of  such 
payment  said  board  released  and  discharged 
plaintiff  from  the  claim  set  out  In  said  coun- 
terclaim; that  said  county  employed  an  ex- 
pert, and  appointed  a  committee,  and  went 
through  all  the  books  and  records  of  bis 
office,  and  made  a  full  and  complete  report 
of  all  fees  received,  which  committee  and 
expert  made  their  report  and  Included  In  It 
all  the  fees  received  or  that  should  have  been 
received  by  him  as  such  clerk,  including  ab- 
stracts aHd  acknowledgments,  and  after  hear- 
ing said  report  the  board  found  there  was  due 
the  county  a  balance  of  $3S6.10,  which  plain- 
tiff paid,  and  was  fully  released  and  dischar- 
ged; and  denied  that  he  had  faUed  to  account 
for  any  abstracts  made  or  acknowledgments 
taken  by  him.  To  this  the  county  replied, 
among  other  things,  admitting  that  a  com- 
mittee was  appointed  to  investigate  the  rec- 
ords of  plaintlfTs  office  and  that  they  made  a 
report,  but  denying  all  other  allegations  made 
by  plaintiff  relative  thereto,  and  alleged  that 
said  committee  did  not  report  the  amount  of 
fees  earned  by  plaintiff  in  making  and  cer- 
tifying abstracts  or  the  taking  of  acknowl- 
edgments, but  reported  that  he  kept  no  ac- 
count of  the  money  received  therefor,  and 
that  it  had  no  way  of  determining  the 
amount  of  such  receipts,  but  that  plaintiff 
had  represented  to  it  that  he  had  jproba- 
bly  made  60  abstracts,  which  would  amount 
to  about  $125,  but  defendant  alleged  that  said 
representation  was  false  and  untrue,  as  plain- 
tiff then  well  knew;  that  plaintiff  presented 
no  account  or  claim  for  the  fees  received 
from  the  sources  mentioned  In  the  counter- 
claim, nor  were  such  fees  allowed  him  by 
the  county  board,  but  that  said  board  was 
never  fully  Informed  of  the  amount  of  such 
fees,  and  that  such  amount  was  fraudulently 
concealed  from  the  board  by  him;  and  any 
settlement  with  him  was  purely  ministerial  in 
character,  and  only  such  as  Is  required  by 
law  to  be  made  annually,  and  was  made 
upon  his  false  and  fraudulent  reports  of 
fees  earned.  Afterwards  plaintiff  dismissed 
his  appeal,  and  the  court,  refusing  to  dismiss 
the  counterclaim,  proceeded  to  try  the  case 
without  a  jury,  and  rendered  Judgment 
against  plaintiff  In  the  sum  of  $411.76  on  the 
counterclaim,  from  which  Judgment  plaintiff 
prosecutes  error. 

One  of  the  contentions  here  is  that  the 
county  could  not  present  a  counterclaim  In 
the  case,  for  the  reason  that  it  did  not  do  so 
on  the  hearing  before  the  county  board  on  the 
consideration  of  plaintiff's  demand  for  com- 
pensation for  correcting  the  assessors'  books. 


Whether  the  matters  set  ont  in  the  counter- 
claim were  considered  or  not  before  the 
board,  the  record  is  silent:  For  the  purposes 
of  this  case,  we  will  assome  that  no  consid- 
eration was  given  to  the  facts  set  out  In  the 
counterclaim  until  the  matter  reached  th« 
district  court.  It  is  asserted  that  the  coun-. 
ty  Is  barred  from  setting  these  matters  ont 
as  a  counterclaim,— In  other  words,  that  the 
same  rule  obtains  as  to  claims  pending  be- 
fore the  county  board  as  applies  to  matters 
in  litigation  in  a  lower  court,  from  which  an 
appeal  is  taken  to  a  higher.  In  the  latter, 
the  rule  doubtless  Is  that  the  issue  must 
be  the  same  in  both  courts.  This  rule 
does  not  apply  to  claims  filed  before  county 
boards.  While  the  proceedings  had  before 
such  boards  on  claims  of  that  character  are 
doubtless  Judicial  in  their  natrnw,  that  tact 
does  not  constitute  such  board  a  conrt,  with- 
in the  meaning  of  the  constitaUoa,  as  will 
fully  appear  from  a  perusal  of  the  case  of 
Stenberg  r.  State,  48  Neb.  29».  07  N.  W. 
190. 

It  is  claimed  that  defendant  la  barred  from 
setting  up  the  Items  relative  to  the  abstracts 
made  and  certified  and  acknowledgmoibs  tak- 
en by  plaintiff  as  a  counterclaim,  by  reason  of 
the  alleged  settlement  had  with  the  board. 
wherein,  after  the  report  of  the  eqiert  was 
had,  and  after  plaintiff  had  been  examined, 
the  board  accepted  the  sum  of  $366  in  full 
payment  of  all  demands  against  plaintiff.  We 
do  not  think  sa  Settlement  was  bod  under 
section  48,  c.  18,  art  1.  Comp.  St,  and  In 
making  the  adjustment  the  board  performed 
ministerial  functions  only.  Heald  v.  Poik 
Coonty,  46  Neb.  28,  64  N.  W.  876;  Hazdet  t. 
Holt  County,  51  Neb.  716.  71  N.  W.  717. 
There  Is  no  allegation  in  the  answer  to  the 
counterclaim  that  the  sum  so  received  by  the 
comity  board  was  accepted  by  it  in  compro- 
mise of  a  disputed  claim.  It  is  mualy  aUeged 
that  the  board  "found"  that  sum  due  the 
county,  and  that  plaintiff  paid  it  Into  the 
treasury.  Now,  If  for  any  reason  a  mistake 
had  been  made  by  the  board  In  the  amonnt 
actually  due  the  county,  there  is  nothing  in 
the  way,  so  far  as  this  answer  is  concerned, 
of  the  county  recovering  from  plaintiff  on 
such  counterclaim  the  balance  that  might  be 
due  the  county  after  such  payment  of  |365. 
So  there  Is  nothing  In  the  answer  that  could 
amount  to  a  plea  of  accord  and  satisfaction. 
Beckman  v.  Blrchard,  48  Neb.  806.  67  M.  W. 
784. 

It  Is,  however,  contended  that  as  this  set- 
tlement was  not  appealed  from  by  the  county, 
it  amounted  to  an  adjudication  of  the  matter, 
and  cannot  be  questioned  In  a  collateral  pro- 
ceeding. This  actloo  on  the  part  of  the  board 
was  not  in  any  sense  an  adjudication,  and  if, 
through  mistake,  the  county  clerk  was  al- 
lowed to  retain  fees  which  properly  belonged 
to  the  county,  such  adjustment  is  no  bar  to 
an  action  by  It  to  recover  such  fees.  Haze- 
let  V.  Holt  C!o.,  51  Neb.  716,  71  N.  W.  717; 
Bush  T.  Johnson  Co.,  48  Neb.  1,  66  N.  W.  1023. 
The  action  of  the  county  board  having  been 


Neb.) 


SHEIBLEr  T.  DIXON  COUNTY. 


401 


had  tinder  the  section  mentioned,  it  is  not  of 
a  judicial  nature,  but  ministerial  only.  The 
case  of  Kagoss  y.  Cnming  Co.,  S6  Neb.  375, 
6i  N.  W.  68S,  relied  npon  by  counsel  for 
plaintiff,  ia  not  in  i>oint,  because,  in  the  case 
at  bar,  under  the  pleadings  and  the  eyldence, 
it  Is  clear  that  a  mistake  occurred,  the  items 
in  controversy  having  been  omitted  from  the 
statement  furnished  the  board  by  plaintiff  on 
settlement,  and  It  cannot  be  said  that  by  so 
doing  he  had  "faithfully  performed  the  duties 
ef  bis  office  and  made  a  full  settlement"  with 
the  county  board.  Bush  y.  Johnson  Co.,  su- 
pra. It  was  unnecessary  for  the  county  to 
plead  that  at  said  settlement  plaintiff  fraudu- 
lently represented  the  fees  collected  by  him 
to  haye  been  less  than  the  amount  he  actual- 
ly received.  The  allegations  fall  far  short  of 
tendering  an  issue  of  frand.  This  issue  was 
not  necessary,  there  being  sufficient  allega- 
tions to  admit  evidence  that  a  mistake  had 
been  made  In  said  settlement,  and  that  the 
amount  paid  by  plaintiff  was  less  than  was 
due  defendant,  which  allegation  was  suffi- 
cient on  which  to  base  an  action  to  recover 
the  balance  that  had  not  been  accounted  for. 
Easeiet  v.  Holt  Co.,  supra;  Bush  v.  Johnson 
Co..  48  Neb.  1,  66  N.  W.  1023,  82  L.  R.  A.  223. 

It  is  further  contended  that  the  matters  of 
coimterclalm  are  not  such  as  are  contemplat- 
ed by  section  101,  Code  Civ.  Proc.  An  ex- 
amination of  the  Issues  will  show  that  plain- 
tiff claims  there  waa  due  him,  by  virtue  of 
certain  services  performed  by  him  as  an  offi- 
cer, a  specified  sum  of  money.  The  transac- 
tion set  forth  In  the  petition  was  necessarily 
the  mere  act  of  having  corrected  and  pre- 
pared these  assessors'  books.  But  in  a  wider 
sense,  the  claim  arose  by  virtue  of  his  official 
relation  to  the  county.  Now,  the  counter- 
claim set  out  by  the  county  arose  by  virtue 
of  the  same  relations  between  plaintiff  and 
defendant;  and  we  are  therefore  of  the  opin- 
ion that  it  was  connected  with  the  subject  of 
the  action,  within  the  meaning  of  said  sec- 
tion of  the  Code,  even  if  not  connected  with 
the  transaction  declared  on  by  the  plaintiff. 
22  Am.  &  Eng.  Bnc.  Law,  897.  The  phrase 
"connected  with  the  subject  of  the  action" 
should  be  liberally  construed,  to  prevent  a 
multiplicity  of  actions. 

Some  40  assignments  are  predicated  on  rul- 
ings on  the  admission  of  evidence  on  behalf 
of  defendant.  Oounsel  concedes  that  we  are 
committed  to  the  rule  that  where  a  case  is 
tried  without  the  intervention  of  a  Jury,  this 
court,  in  a  proceeding  of  this  nature,  will  not 
consider  such  alleged  errors.  If  on  examina- 
tion of  the  record  sufficient  competent  evi- 
dence is  disclosed  to  support  the  Judgment, 
but  contend  that  the  rule,  while  good  in  the- 
ory, is  abominable  in  practice.  We  think  it 
a  most  salutary  rule,  and  it  is  adhered  to. 
newey  v.  Allgire,  87  Neb.  8,  65  N.  W.  276; 
Libs  V.  Libs,  44  Neb.  143,  62  N.  W.  467;  Mon- 
roe V.  Reid,  46  Neb.  316,  64  N.  W.  883.  In 
this  case  an  inspection  of  the  record  discloses 
ample  competent  evidence  on  which  to  base 
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the  Judgment  rendered,  and  it  will  therefore 
not  be  disturbed  by  reason  of  the  admission 
of  Incompetent  evidence,  if  any  such  were 
received,— a  question  not  necessary  to  decide. 

Two  errors,  assigned  as  Nos.  42  and  43  In 
the  petition  In  error,  are  urged,  predicated  on 
the  court  refusing  to  admit  certain  evidence 
relative  to  the  settlement  between  the  plain- 
tifl  and  the  county  of  the  matters  constituting 
defendant's  claim.  This  evidence  was  doubt- 
less offered  to  support  the  allegation  of  his 
answer  to  the  counterclaim  to  the  effect  that 
after  the  committee  mentioned  In  said  an- 
swer had  made  Its  report,  which  purported  to 
be  a  full  and  complete  report  of  all  fees  re- 
ceived. Inclusive  of  sums  received  for  ab- 
stracts and  acknowledgments,  said  board 
found  a  certain  sum  due  the  county,  which 
plaintiff  paid  In  full  satisfaction  of  such  claim, 
and  was  thereupon  released  and  dischar- 
ged. Wa  are  of  opinion  that  this  allegation 
falls  far  short  of  a  plea  of  accord  and  satis- 
faction. It  is  not  shown  that  the  sum  paid 
was  in  compromise  of  a  disputed  demand. 
On  the  contrary,  it  is  insisted  that  It  was  a 
payment  of  all  that  was  actually  due  the 
county.  The  tender  was  merely  an  offer  to 
prove  that  the  stim  received  by  the  county  at 
thci  time  of  the  settlement  alleged  in  the  an- 
swer was  accepted  and  understood  to  be  In 
full  for  all  excesses,  fees,  and  liabilities  for 
abstracts  and  other  fees  of  every  Idnd  and 
nature  due  from  him  to  the  county.  Bven  if 
this  were  true,  and  It  afterwards  developed 
that  the  amount  received  was  not  in  fact 
equal  to  the  amount  which  he  had  received 
and  not  accounted  for,  such  settlement  would 
not,  under  the  pleadings,  bar  the  county  from 
proceeding  to  collect  such  balance  from  him. 
Hence,  If  there  were  error  in  excluding  this 
evidence,  it  was  without  prejudice  to  him. 
But  as  a  matter  of  fact,  he  had,  prior  to  this 
offer.  Introduced  In  evidence  the  records  of 
the  county  covering  this  settlement,  which 
record  was  kept  by  himself,  and  It  is  to  be 
presumed  that  he  included  therein  all  mat- 
ters relating  to  such  settlement  But  wheth- 
er he  did  or  not,  the-  evidence  In  no  wise 
tended  to  establish  an  accord  and  satisfac- 
tion, or  a  bar  to  the  counterclaim  of  the 
defendant  and  It  was  therefore  not  error  to 
refuse  to  admit  it 

Plaintiff  also  urges  that  there  is  no  evi- 
dence to  sustain  the  Judgment  the  amotmt 
thereof  being  larger  than  is  Justified  by  the 
proofs.  But  an  examination  of  the  record 
convinces  us  that  a  Judgment  for  a  larger 
sum  could  have  been  sustained,  and  no  error 
would  have  been  committed  In  that  respect. 
The  counterclaim  of  defendant  was  set  out 
In  six  separate  so-called  "counterclaims,"  one 
for  each  yearly  settlement  of  plaintiff;  but 
the  finding  of  the  court  In  favor  of  the  do- 
fendant  was  merely  for  a  lump  sum,  instead 
of  a  finding  of  the  amount  due  by  virtue  of 
each  separate  cause  of  counterclaim  or  ac- 
tion, and  this  is  alleged  as  error.  It  was  not 
necessary  to  set  out  each  year's  transaction 
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as  a  leparate  cause  of  action,  tbera  being 
In  fket  but  oae  cause  of  action,  made  up  of 
as  many  Items  as  were  represented  by  the 
abstracts  made  and  certified  and  acknowledg'- 
ments  taken;  and  It  was  not  error  on  the 
part  of  tbe  court  to  treat  all  of  tbe  so-called 
"counterclaims"  as  In  fact  but  one  eatise  of 
action,  particularly  when  the  court  waa  not 
asked  to  find  on  eadi  totalled  "cevBtnr- 
clalm." 

Another  matter  urged  Is  ttiat,  although  ac- 
knowledgments were  taken  by  plaintiff,  be 
did  not  In  fact  charge  any  fee  for  taking  the 
same,  and  therefore  should  not  be  called  up- 
on to  account  for  thfe  same,  never  having  pe- 
celved  any  money  to  account  for.  This  is 
hardly  a  tenable  position.  The  law  cast  np: 
on  him  the  duty  of  collecting  this  fee,  and  If 
he  did  not  do  so  the  fault  was  with  him,  and 
he  should  be  compelled  t»  account  for  the 
same.  State  v.  Haselet  41  Neb.  25T,  59  N. 
W.  891.  A  careful  examination  of  the  record 
discloses  no  error  on  the  trial,  and  the  judg- 
ment of  the  lower  court  Is  therefore  affirmed. 


ILLINOIS  STBHHi  00.  v.  BILOT  st  aL 

(Supreme  Ooart  of  Wisconsin.     March  19, 

1961.) 

BJECTMSNT— BVIOSNCB  OS'  TITLBS— LAKE  BSD 
— ADVBRSH  POSSBSSION  —  SCFTICIHINCY— IN- 
CL03URB-U8UAL  IMPROVUMKNTS. 

1.  A  prima  fade  paper  tide  in  plaiatiff,  w- 
tablished  in  an  action  of  ejectment,  does  apt 
•ntitle  him  to  recover  as  a  matter  of  law  In 
the  face  of  evidence  tending  to  show  that  the 
premises  in  controversy  are  not  subject  to  pri- 
vate ownership  because  of  beinc  part  of  tbe  bed 
of  a  lake. 

2.  Though  the  government  survey  and  plat 
of  premises  in  controversy  shows  tbem  to  be 
nplacd,  and  the  mapping  thereof  into  lets  and 
blocks  by  a  persoa  claimiag  to  be  the  owner 
indicates  the  same,  the  physical  situation,  as 
to  whether  snch  premises  are  or  are  not  a  part 
of  the  bed  of  a  lake,  will  prevail. 

3.  It  is  not  necessary  that  a  particular  lo- 
cality ^onld  be  wholly  covered  by  water  con- 
stantly, or  be  covered  sufficiently  to  be  suscep- 
tible of  naviiration,  to  give  thereto  the  char- 
acter of  a  lake  bed  as  regards  title  thereto. 
If  a  body  of  water  is  not  a  river,  yet  is  reason- 
ably constant  in  character,  it  is  a  pond  or  lake, 
and  the  limits  thereof  are  the  natural  shore 
though  water  does  not  constantly  stand  at  that 
point. 

4.  If  a  plaintiflf  in  ejectmant  establishes  prima 
facie  paper  title  to  the  locus  in  quo,  he  is  not 
entitled  to  recover  as  a  matter  of  law  in  the 
face  of  evidence  tending  to  show  that  the  prem- 
ises are  submerged  by  water  and  are  appurte- 
nant to  a  shore  tbe  title  to  which  has  been  de- 
vested from  the  tme  owner,  so  called,  by  ad- 
verse possession. 

5.  Tbe  elements  of  actnal  possession  neees- 
sary  to  draw  to  it  constructive  possession, 
when  an  adverse  claim  to  real  estate  is  found- 
ed on  color  of  title  under  section  4211,  Bev.  St. 
1808,  are  the  same  as  actual  occupancy  under 
section  4213,  Id.,  as  construed  by  Rection  4214, 
Id.,  though  the  evidence  deemed  sufficieut  to  es- 
tablish occupancy  under  the  latter  sections  may 
not  be  so  deemed  under  the  former,  the  circum- 
stance of  color  of  title  being  of  itsel(  significant 
as  to  the  nature  of  the  possession. 

6.  The  only  substiintial  dillurence  between 
adverse  possession  under  section  4211,  Rev.  St. 


1898,  and  such  poaseasion  nader  section  4214. 
Id.,  is  that  nnder  the  fomer  actual  possession 
is  extended  by  construction  to  the  limits  of  the 
land  described  in  tbe  paper  conveyance  or  judg- 
ment constituting  t3le  basis  of  color  of  title, 
while  ander  the  latter  the  adverse  claim  is  lim- 
ited bv  the  actual  adverse  occupancy. 

7.  When  unexplained  actual  occnpancy  for 
the  requisite  length  of  time  has  been  clearly  es- 
tablished, either  under  section  ^11,  Bev.  St. 
1898h  or  sections  4213,  4214,  Id.,  the  presump- 
tion of  seisin  in  the  true  owner  within  such  time 
disappears,  and  the  presumption  that  the  req- 
uisites of  adverse  possession  have  been  com- 
plied witk  by  the  occupaat  arises  under  section 
4210,  Id. 

8.  No  particular  kind  of  inclosnre,  nor  any 
Inclosure,  Is  required  to  establish  adverse  pos- 
sesaion  as  a  matter  of  fact  under  sectioa  4214, 
Rev.  at  1898;  but  if  aucfa  an  indoaure  is  re- 
lied upon  to  establish  such  possession  as  a  mat- 
ter of  law,  it  must  be  of  u  substantial  charac- 
ter, though  not  necessarily  artificial,  so  as  to 
be  effective  as  a  protection  against  outside  in- 
terference in  adapting  the  pressisea  to  some 
suitable  use. 

9.  If  a  usual  Improvement  Is  relied  upon  to 
establish  adverse  possession,  an  inckisui*  of 
any  etaaiacter,  partly  or  wholly  marking  the 
boaadary  claimed,  <tr  any  other  method  of 
clearly  defining  such  boundary,  accompanied 
with  drcnmstances  satisfactory  to  a  jury  to 
eatablish  the  essential  facts,  is  saffidant. 

1^.  A  vsoal  iaproremeBt,  witUa  the  aaeaaing 
of  section  4214,  Rev.  St.  1808,  does  not  require 
Improvement  of  the  land  in  value,  but  any  ac- 
tual use  thereof  to  which  it  is  adapted  end  to 
wfaie^  the  owner  or  one  claiming  to  be  tbe  own- 
er might  reasonably  devote  it.  Oceapation  of 
a  locality  for  a  burial  lot,  or  some  other  pur- 
pose that  would  partially  or  wholly  destroy 
Its  vslne,  may  be  as  effeedve  an  Improvement 
as  any  other,  aceerding  to  the  eircamstanees. 

11.  What  will  constitute  actual  possession  in 
the  sense  of  being  a  usual  improvement  of  real 
estate  within  the  meaning  of  section  4214,  Rev. 
St.  1886,  varies  according  to  the  chazacter  ef 
the  taad.  its  location,  and  all  eircamstanees 
bearing  on  the  question.  That  there  must  be  a 
usual  improvement,  where  that  Is  relied  upon. 
Is  a  matter  of  law;  wbat  Is  suck  an  improve- 
BKut  is  a  aattar  of  tact 

12.  Continued,  exclusive,  netorions  use  of 
premises  covered  by  water  for  the  pnrpose  of 
hunting  and  fishing,  with  other  drcnmstances, 
may  tend  to  establish  adverse  occapaney  so  ss 
to  carry  a  case  to  the  jury,  nnder  proper  in- 
structions, to  say  whether  there  wa»  such  an 
occupancy  as  to  constitute  disseisin  of  the  tme 
owner. 

13.  Actnal  occnpancy  of  pramiacs.  ae  aa  t»  in- 
dicate at  every  instant  of  time,  by  mere  ob- 
Bervatlon,  the  extent  of  the  hostile  use.  is  not 
necessary  to  satisfy  section  4214,  Rev.  St.  1898. 
It  need  be  only  snch  contlnneaa,  cKetasive.  hos- 
tile use  as  in  the  judgment  of  the  jury,  under 
all  the  dreumstances,  is  suffident  to  notif  v  the 
true  owner,  actually  or  constructively,  of  the 
invasion  of  bis  rights  and  tbe  actnal  extent 
tliereof. 

(SyUatas  by  the  Jodfle.) 

On  application  for  rehearing.    Denied. 
For  former  opinion,  see  84  N.  W.  855. 

MARSHALL^  J.  The  argmnent  en  the  mo- 
tion for  a  rehearing  has  received  that  consid- 
eration which  the  learned  counsel  for  re- 
spondent earnestly  invoked  for  It  wlthont 
onr  being  able  to  Indorse  the  reasons  assign- 
ed for  changing  the  judgment  entered, 
though  snch  reasons  are  urged  with  snch 
earnestness  and  confidence  that  a  departure 
from  tbe  osnal  coone  In  disposing  of  such 
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matters,  by  the  filing  of  an  opinion  pointing 
out  what  appears  to  be  the  weakness  thereof, 
seems  advisable. 

As  a  preface  to  what  we  shall  say  it  seems 
proper  to  make  a  few  observations  in  respect 
to  the  right  attitude  of  counsel,  so  unfortu- 
nate as  not  to  have  their  side  of  a  contro- 
versy viewed  here  as  they  view  it,  on  the 
first  presentation  of  their  case,  In  measuring 
the  situation  in  which  the  'adverse  judgment 
places  them  and  solving  the  question  of 
whether  a  further  effort  here  should  be  made 
or  not  The  situatlcm  of  counsel  at  such  a 
time,  especially  where  great  Interests  are 
involved,  and  the  decision  disappoints  hopes 
bom  of  a  careful  study  of  a  subject,  is  well 
suited  to  test  to  the  utmost  that  power  of 
calm  consideration  of  the  reasons  and  au- 
thorities, supposed  to  lead  up  to  and  require 
the  adverse  decision,  necessary  to  enable  a 
person  to  give  due  weight  thereto.  But,  as 
said  on  a  similar  occasion  (Brown  v.  Railway 
Co.,  102  Wis.  151,  77  N.  W.  748.  78  N.  W.  771, 
44  Ia  R.  A.  579),  whether  counsel  stand  the 
test  w  not,  the  duty  of  this  court,  to  care- 
fully and  dispassionately  reconsider  a  deter- 
mination of  old  questions  In  the  light  of  old 
and  new  reasons,  and  to  do  the  same  as  to 
any  new  point  advanced  which  was  over- 
looked by  counsel  on  the  first  presentation, 
uninfluenced  by  any  other  consideration  than 
that  of  a  desire  to  discover  and  pronounce 
the  law  correctly,  remains  the  same.  It  Is 
hoped  and  believed  that  the  learned  coun- 
sel's second  argument  has  received  that  con- 
■ideratioo.  Whether  such  argument  indi- 
cates that  it  was  presented  and  guided  by 
the  stat«  of  mind  necessary  to  properly  weigh 
an  adverse  decision  may  best  be  judged  by 
the  reasons  advanced  to  disturb  It  and  the 
Bupirart  thereof  pointed  out  for  consideration. 

The  opening  pages  of  counsel's  argument 
are  devoted  in  the  main  to  a  personal  vindi- 
cation  and  a  vindication  of  the  trial  court, 
the  excuse  being  kindly  made  at  the  start, 
for  the  treatment  of  the  case  by  this  court 
which  calls  for  such  vindication,  that  it  was 
characterized  by  haste  as  a  result  of  press 
of  business.  Whatever  the  motive  of  the 
learned  counsel— and  we  will  not  indulge  in 
the  idea  nor  doubt  at  all  but  that  it  was 
worthy— the  intimation  that  the  case  did  not 
receive  proper  consideration  here  because  of 
press  of  business,  though  made  and  repeated 
in  snch  a  way  as  to  challenge  reflection,  Is 
one  that  a  person,  conscious  of  the  full  scope 
of  its  meaning,  will  not  make  at  all  unless 
he  desires  to  say  that  judicial  duty  has  not 
been  properly  performed.  We  are  safe  in 
saying  that  counsel  does  not  intend  to  say 
that  Yet,  as  It  seems,  baste,  strictly  so 
called,  in  work  so  important,  is  not  excusa- 
ble by  pressure  of  business.  It  is  not  under- 
stood here  that  pressure  of  business  Is  auy 
excose  for  a  hasty  consideration  and  disposi- 
tion of  the  rights  of  any  one.  If  that  su- 
preme virtue,  cliarlty,  moved  counsel  to  as- 
sign the  weight  of  the  burden  resting  here 


as  an  excuse  for  haste,  it  shonld  be  tmder- 
■tood  that  there  Is  no  one  here  who  t)elieves 
that  the  mantle  of  such  virtue  reaches  far 
enough  to  accomplish  counsel's  purpose. 
Here  is  centered  the  last  hope  of  every  party 
conceiving  himself  aggrieved  in  a  trial  court 
for  the  ultimate  attalimient  of  justice,  and 
every  one  here,  it  la  believed,  ia  fuUy  con- 
scious of  that  fact  and  aims  to  lalior  with  the 
deliberation  and  patience  and  industry  and 
courage  necessary  to  discover  and  determine 
the  truth  both  as  to  the  law  and  the  fact, 
blind  to  the  effect  thereof  upon  coimsel  or 
courts  that  had  first  to  do  with  the  matter, 
or  the  effect  upon  particular  parties,  whether 
high  or  low,  devoting  all  the  time  requisite 
to  that  end,  unconscious,  for  the  time  being, 
of  any  interfering  burdoi.  The  learned  coun- 
sel whose  work  we  now  have  before  us,  be- 
ing thus  Informed,  will  of  course  not  ground 
the  reargument  of  a  case  hereafter  upon 
any  assumption  of  excusable  haste  by  this 
court  in  deciding  it  at  first 

Counsel  complain  because  in  the  former 
opinion  it  was  snggested  tliat  on  the  next 
trial  an  effort  be  made  to  establish  all  the 
facts  that  are  material  in  the  light  of  the 
legal  principles  discussed,  and  tltat  snch  prin- 
ciples be  kept  clearly  in  view  from  the  be- 
ginning to  the  end  of  the  trial;  that  the  par- 
ticular location  of  the  property  in  dispute 
be  Indicated  with  reference  to  the  orl^nal 
and  iHiesent  shore  line  of  Lake  Michigan. 
They  say  much  evidence  was  introduced 
showing  that  plaintiff's  title  was  prima  facie 
perfect,  from  the  government,  and  that  it 
was  so  stated  in  appellanf  ■  bill  of  exceptions. 
Why  was  that  not  suflScient?  we  are  asked, 
and  why  should  all  the  evidence  have  been 
put  into  the  record,  which  would  have  re- 
sulted only  in  showing  what  was  admitted, 
that  is,  that  plaintiff's  evidence  established 
a  prima  facie  title?  If  ther*  was  any  doubt 
that  the  admonition  complained  of  was  pm^ 
er,  and  advisable  in  the  interests  of  a  speedy 
and  just  determination  of  this  litigation,  and 
that  the  profit  that  may  probably  flow  from 
attention  to  it  la  certainly  as  valuable  to  re- 
spondent as  appelant,  counsel's  course  of 
reasoning  above  indicated  removes  it  A 
study  of  the  former  opinion  seems  not  to 
have,  impressed  upon  the  mind  of  counsel  the 
fact,  as  it  is,  that  there  was  no  criticism 
whatever  of  respondent's  prima  facie  case. 
There  was  no  intimation  that  counsel  was 
not  diligent  and  thorough,  nor  that  the  learn- 
ed trial  court  did  not  give  due  weight  to  the 
evidence  bearing  on  that  question.  There 
being  no  criticism  in  that  respect,  there  is 
no  need  for  any  vindicatlcm  of  either  counsel 
or  the  court  It  was  proper  to  leave  out  of 
the  bill  of  exceptions  the  record  evidence 
showing  respondent's  prima  fade  case  and 
to  supply  its  place  by  an  admission  of  the 
fact  Full  credit  was  given  to  that  admission 
In  the  decision  rendered.  The  diflSIculty  is 
that  the  significance  of  evidence  produced 
by  appellant  and  drawn  from  his  witnesses 
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by  the  cross-examination  pointing  to  tbe 
probable  existence  of  facta  Inconsistent  with 
tbe  prima  facie  case,  was  overlooked  on  tbe 
trial,  overlooked  on  the  argument  In  this 
court,  and,  If  we  fully  understand  now  tbe 
argument  on  tbls  motion,  tbe  same  Indica- 
tions are  yet  present  No  one  will  dispute 
that  tbe  paper  title  from  the  government  pri- 
ma facie  showed  that  respondent  was  enti- 
tled to  recover.  But  if  there  was  evidence 
tending  to  show  that  the  territory  included 
in  tbe  government  survey  and  patent.  In- 
stead of.  being  dry  land,  was  covered  by  a 
part  of  the  waters  of  Lake  Michigan,  then 
the  trial  court,  on  tbe  motion  for  the  direc- 
tion of  a  verdict  in  plaintiff's  favor,  was 
bound  to  ho'.d  that  tbe  Jury  might  find  that 
such  was  tbe  fact  and  that  plaintiff's  prima 
facte  title  was  thereby  overthrown.  Again, 
If  there  was  evidence  tending  to  show  that 
the  locus  in  quo  was  appurtenant  to  the  bank 
'  of  a  river  which  had  been  adversely  possess- 
ed so  as  to  take  tbe  title  thereto  from  the 
bolder  of  the  paper  title,  the  court,  on  tbe 
motion  to  direct  a  verdict,  was  bound  to  bold 
that  the  Jury  might  find  the  facts  in  defend- 
ant's favor,  necessary  to  that  result. 

Counsel  complain  that  we  failed  to  give 
them  and  the  court  due  credit  for  legal  learn- 
ing, and  that  we  assumed  that  they  did  not 
know  that  private  ownership  in  tbe  bed  of  a 
lake  cannot  be  acquired  from  the  govern- 
ment. As  we  understand  tbe  contention  It 
Is  this:  Respondent's  counsel  having  pro- 
duced evidence  making  out  a  prima  facie 
case,  there  was  no  need  to  consider  the  sub- 
ject of  tbe  disability  of  a  private .  person  to 
acquire  title  to  tbe  bed  of  a  lake,  so  it  is  un- 
just to  counsel  to  assume,  because  they  paid 
no  attention  to  that  matter,  that  they  were 
not  possessed  of  all  tbe  legal  knowledge  ap- 
plicable thereto.  Of  course  there  was  no  pur- 
pose In  tbe  opinion  to  reflect  on  tbe  legal 
ability  of  court  or  counsel.  We  hold  both  In 
tbe  highest  esteem;  but  that  cannot  mili- 
tate against  speaking  of  cases  as  tbey  are 
presented  to  us  by  the  record,  however  em- 
inent counsel  or  court  may  be  or  who  may  be 
connected  therewith.  Probably  there  has  not 
yet  been  counsel  so  eminent  or  court  so 
learned  but  that  mistakes  have  occurred,  and 
such  situation  will  undoubtedly  continue. 
That  is  clearly  demonstrated  by  the  follow- 
ing. 

Of  course  counsel  fully  understand  that  a 
person  cannot  acquire  private  ownership  in 
the  bed  of  a  lake,  yet  they  insist  that  when 
a  mere  paper  title  Is  made  to  what  appears 
to  be  dry  land  by  the  government  plat  and 
the  government  patent,  such  appearances 
are  conclusive  on  the  question  of  title,  over- 
looking tbe  fact  that  it  has  been  decided  over 
and  over  again,  by  this  and  other  courts,  that 
It  is  the  physical  fact  of  whether  patented 
land  Is  in  a  lake  or  not  that  governs.  If  It  Is 
shown  upon  the  government  plat  to  be  land 
and  It  Is  sold  as  snob,  but  In  fact  It  Is 
within  the  boundaries  of  a  lake,  the  paper 


purporting  to  convey  title  thereto  Is  a  nullity. 
That  is  elementary.  A  large  number  of  cases 
are  cited  to  It  in  tbe  former  opinion.  We  will 
not  add  to  tbem  here.  So  If  we  acquit  coun- 
sel for  not  bearing  In  mind  that  a  person 
cannot  become  tbe  owner  of  the  bed  of  s 
lake,  they  make  It  more  probable  than  be- 
fore that  on  the  former  trial  It  was  not  borne 
In  mind  that  a  mere  paper  title  to  territory 
that  Is  In  fact  a  part  of  a  lake,  even  If  tbe 
pictured  representation  thereof  made  In  the 
government  land  ofilce  shows  it  to  be  dry 
land,  must  fall  before  the  physical  situation 
that  It  Is  in  a  lake. 

Tbe  subject  above  discussed  has  been  suffi- 
ciently treated,  but  counsel  may  think  their 
argument  on  tbe  motion  tor  a  rehearing  baa 
not  received  consideration  In  detail  If  we 
omit  to  refer  to  tbelr  suggestion  tbat  we 
could  have  obtained  considerable  lig^t  on 
tbelr  position  by  attention  to  the  first  46 
pages  of  their  printed  argument,  which,  it  is 
assumed  by  counsel,  we  did  not  study.  Tbat 
assumption  is  right  Oonnsel's  argument  cov- 
ered 52  pages.  The  first  44  related  to  mat- 
ters not  covered  by  the  assignments  of  error. 
That  came  about  by  the  jH^paration  of  re- 
spondent's brief  without  the  benefit  of  ap- 
pellant's brief.  As  tbe  case  was  finally  sub- 
mitted, all  of  tbe  argument  of  respondent's 
counsel,  except  about  7  pages,  was  entirely 
eliminated  from  the  case,  and  we  were  no 
more  called  upon  to  examine  It  than  to  ex- 
amine- their  brief  in  some  other  case.  But  if 
we  bad  taken  tbe  time  to  read  the  whole 
argument  the  only  Influence  it  could  have 
had,  if  any,  would  have  been  to  confirm  our 
impressions  that  the  significance  of  the  physi- 
cal condition  of  the  premises  in  question,  to 
respect  to  whether  covered  by  the  waters  of 
Lake  Michigan  or  by  water  partaking  of  the 
characteristics  of  a  lake  as  to  tbe  title  to 
the  bed  thereof,  or  covered  by  water  adja- 
cent to  a  shore  adversely  held,  was  overlook- 
ed. 

We  are  appealed  to  by  counsel  to  draw  on 
all  the  resources  which  we  can  properly  take 
Judicial  notice  of.  notwithstanding  omissions 
to,  bring  the  same  to  our  attention.  The  an- 
swer to  that  is  that  tbe  actual,  physical  sit- 
uation of  the  premises  in  question  cannot  be 
controlled  by  maps  or  plats.  If  what  was  tbe 
bed  of  tbe  lake  has  been  platted  as  diy  land, 
the  platting  does  not  affect  tbe  title.  If,  as 
before  indicated,  land  has  been  pictured  on 
government  plats  as  land,  which  was  in  fact 
in  a  lake,  the  fact  governs,  not  tbe  mapping 
of  tbe  territory  by  tbe  government 

It  does  not  seem  tbat  we  are  colled  upon 
to  discuss  tbe  evidence  which  we  said  raised 
tbe  question  of  whether  the  premises  in  dis- 
pute were  a  part  of  tbe  bed  of  a  lake.  We 
did  not  pretend  to  give  the  evidence  of  wit- 
nesses, word  for  word,  but  to  state  tbe  effect 
thereof,— not  the  conclusive  effect  by  any 
means,  but  tbe  effect  as  a  court  must  view 
it  in  determining  whether  the  direction  of  the 
verdict  was  proper.    We  were  bound,  as  of 
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course  the  trial  court  was,  to  give  appellant 
tbf!  benefit  of  the  most  favorable  Inferences 
that  conld  reasonably  be  drawn  from  the 
evidence.  All  the  facta  which  such  Inferen- 
ces pointed  to,  we  were  bound  to  consider 
as  established  and  verities  In  the  case,  be- 
cause the  jpry  would  have  had  a  right  to 
have  so  decided  had  they  been  permitted  to 
do  80. 

We  will  make  a  few  references  to  the  tes- 
timony at  this  time  for  the  purpose  of  sup- 
porting the  views  expressed  above.  Counsel 
say  this  court  said  that  Jones  testified  that 
the  entire  territory  was  covered  with  water 
In  1866;  that  if  by  "entire  territory"  Jones 
Island  la  meant,  the  court  entirely  misappre- 
hended the  witness'  testimony.  It  Is  evi- 
dent counsel  views  the  evidence  from  the 
standpoint  of  the  favorable  Inferences  It  will 
bear  for  respondent,  while  we  view  it  In  the 
llgrht  of  the  most  favorable  inferences  It  will 
reasonably  bear  for  appellant  There  is  the 
trouble.  The  witness  said:  "The  condition 
of  the  Island  In  1856,  it  was  pretty  nearly 
a  marsh.  The  mill  was  very  small  and  It  oc- 
cupied veiy  near  the  whole  of  it  The  condi- 
tion of  the  Island  compared  with  what  it  was 
In  1865,  It  Is  not  hardly  the  same  place. 
There  Is  much  more  land  now  than  there 
was  then.  In  1855  sailboats  went  by  way  of 
the  cut  right  over  the  center  of  the  island. 
The  soil  on  eithtf  side  of  that  cut  was  all 
sand,  not  marsh  in  through  the  cut.  That 
was  washed  in  there,  but  marsh  all  around 
it  though  pretty  near.  When  the  wind  was 
off  the  lake  the  marsh  would  be  submerged 
in  water.  There  was  some  water  on  there 
all  the  time,  but  it  would  rise  and  fall."  Now 
it  seems  that  a  fair  inference  from  that  evi- 
dence is  that  in  1856  substantially  all  of  the 
Island,  except  a  small  place  large  enough  to 
locate  a  mill  upon,  was  covered  by  water. 
Sometimes  It  was  shallow,  so  as  to  have  the 
appearance  of  a  marsh  or  swamp,  and  at  oth- 
er times  it  was  so  submerged  as  to  hide 
those  Indications.  The  water  raised  and  low- 
ered with  the  lake,  said  the  witness.  A  wit- 
ness by  the  name  of  Kunka  testified  that  in 
1872  he  went  onto  the  island  and  there  was 
marsh  grass  there,  that  the  water  would  rise 
and  fall;  that  the  water  was  from  two  to 
three  feet  deep;  that  there  was  msrRli  grass 
growing  there.  In  its  natural  state,  unaffect- 
ed by  any  disturbing  causes,  the  water  was 
flowing.  Sometimes  the  water  would  be  still 
and  other  times  not.  "The  time  I  first  came 
'there,  there  was  no  solid  ground  on  the  is- 
land whatever."  This  question  was  asked 
the  witness:  "When  you  came  there  how 
much  water  was  there  on  the  average,  spread 
over  the  Island?"  to  which  he  answered,  "It 
was  in  places  seven  feet,  eight  feet,  nine  feet 
and  ten  feet,  the  shallowest  point  about  four 
feet  and  probably  five  feet  It  was  that  way 
all  over  the  Island."  Again  the  witness  said: 
"It  is  true  that  those  people  who  are  living  on 
Jones  Island  when  they  came  there  filled  up 
a  part  and  built  <»  It    The  business  of  all 


living  on  the  island  when  I  went  there  was 
fishing,  and  in  order  to  get  to  their  houses 
they  would  have  to  go  in  boats."  There  are 
other  indlcatlona  in  the  evidence,  too  nu- 
merous to  mention  in  view  of  what  was  said 
In  the  former  opinion,  that  what  the  witness 
called  a-  marsh  or  swamp  was  covered  with 
water,  not  deep  enough,  however,  when  the 
lake  was  at  rest,  so  but  that  vegetation  which 
commonly  grows  in  shallow  water  appeared 
on  and  above  the  surface.  Muza  called  the 
territory  where  Bilot's  house  was  located  a 
swamp,  and  yet  the  water  was  said  to'  be 
from  three  to  six  feet  deep  according  to  the 
condition  of  the  water  in  the  lake.  Bilot  said 
be  floated  the  material  to  his  place  to  fill 
with,  and  went  to  and  from  it  in  a  boat. 
Muza  said  t^at  when  be  went  to  the  Island 
it  was  all  swamp,  marsh,  mud,  and  water  as 
deep  as  over  a  man's  head;  that  in  the  local- 
ity of  Bilot's  place  the  water  was  sometimes 
still  and  sometimes  flowing;  that  it  depend- 
ed upon  the  lake;  that  most  of  the  time  the 
water  was  still.  The  evidence  is  replete 
with  indications  that  the  water  on  the  marsh, 
80  called,  was  lake  water,  qot  river  water; 
that  It  had  very  little  if  any  movement  In- 
dicating a  river,  and  that  the  Indications  of 
the  characteristics  of  a  lake  were  sufficient 
to  warrant  a  Jury,  under  proper  instructions. 
In  finding  that  the  territory  In  question  was 
formerly  lake  bed. 

From  the  foregoing  It  seems  that  all  said 
in  the  former  opinion  as  to  the  evidence  pre- 
senting questions  of  fact  that  should  have 
been  solved  by  a  jury  under  proper  instruc- 
tions, is  fully  sustained  by  the  record.  Was 
the  territory  In  question  originally  a  part  of 
the  bed  of  a  lake  or  pond,  or  part  of  the  bed 
of  a  river?  The  mere  fact  that  the  water 
was  very  shallow,  so  that  marsh  grass  ap- 
peared above  the  surface,  that  it  was  called 
a  marsh,  and  that  the  water  was  not  deep 
enough  to  admit  of  navigation,  or  that  the 
surface  was  not  at  all  times  wholly  submer- 
ged, does  not  preclude  its  being  in  fact  a 
lake.  All  those  conditions  existed  in  Ne-pee- 
nauk  Club  v.  Wilson,  96  Wis.  200,  71  N.  W. 
661,  yet  it  was  held  there  that  the  territory 
in  dispute  was  a  lake.  Size  or  depth  of  a 
body  of  water,  it  was  there  said,  does  not 
solve  the  question  of  whether  it  is  a  lake  or 
river.  If  the  land  In  question  was  inside  of 
the  natural  shore  of  I^ke  Michigan,  or  of  any 
body  of  water  not  a  river,  so  that  water  did 
not  merely  beat  upon  it  as  a  shore,  but  cover- 
ed it,  or  If  the  land  was  covered  by  water, 
not  a  part  of  Lake  Michigan,  yet  not  a  part 
of  a  river,  manifestly  plaintiff  never  obtain- 
ed title  thereto  through  or  under  the  patent 
from  the  government. 

Complaint  Is  made  because  In  the  state- 
ment of  facts  upon  which  the  former  opInWm 
was  based,  it  was  said  that  Truher  pretended 
to  exercise  dominion  over  the  entire  terri- 
tory, and  prevented  any  person  from  locat- 
ing thereon  without  bis  permission.  Not- 
withstanding the  confident  assertion  of  conn- 
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■tf  tbat  there  ta  no  rach  evidence  In  the  rec- 
ord, either  In  a  literal  wnse  or  vlthln  the 
range  of  reasonable  Inferences,  -we  stiU  think 
tliat,  on  the  -whole,  -what  was  stated  and  la 
BO  erltlclaed  Is  a  fair  Inference  from  the  tes- 
timony of  Mnxa.  Certainly  Traber,  accord- 
ing to  Mxisa's  evidence,  pretended  to  own  the 
Island.  He  was  Uving  there  when  Mnza  came 
upon  the  scene.  He  asserted  the  right  of  do- 
minion over  the  Island.  He  pretended  to  sell 
and  deliver  possession  thereof  to  Mnza.  as- 
serting at  the  time  that  no  one  could  take  It 
from  him  hut  Lake  Michigan.  The  dlfficatty 
seems  to  be,  as  before  Indicated,  that  we 
look  at  the  evidence  lo  the  most  favorable 
light  It  will  reasonably  admit  for  appellant, 
while  connsel  for  respondent  view  It  from  the 
standpoint  of  the  most  reasonsible  Inference 
to  be  drawn  therefrom  in  Its  favor.  That  the 
latter  Is  not  the  correct  method  of  testing  the 
record  to  determine  whether  the  direction  of 
the  verdict  was  proper,  need  not  even  be 
stated. 

A  few  words  now  in  respect  to  what  cotin- 
sd  say  on  the  subject  of  adverse  possesBloii, 
and  we  are  done.  If  there  la  anything  in 
the  former  opinion  Indicating  that  there  can 
be  constractlve  adverse  possession  of  land  so 
as  to  disseise  the  true  owner,  without  its  be- 
ing based  «n  a  written  Instrument,  and  ac- 
tual poesesslan  of  part  of  the  premises  in- 
cluded in  It,  we  do  not  know  where  It  Is.  We 
said  that  phyrteal  exclusion  of  the  true  own- 
er is  not  necessary  to  adverse  possession,  nor 
is  compliance  with  section  4212,  Bev.  St 
1898.  That  is  certainly  true,  but  It  is  also 
true  tbat  there  most  be  an  Indosure  or  usual 
cultivation  or  Improvement  of  the  property 
adversely  claimed,  so  as  to  indicate  the 
boundaries  of  the  adverse  claim,  and  that  such 
dalm  cannot  be  extended  beyond  the  actual 
occupancy.  That  is  the  common-law  rule  and 
the  role  of  the  statntes  as  well.  Sections 
4213,  4214,  Bev.  Bt  1808.  It  is  also  tine  that 
an  presumptions  are  in  favor  of  the  true 
owner,  and  that  such  presumptions  must  pre- 
TaO  until  overcome  by  clear  proof  of  con- 
tinuous disseisin  of  the  true  owner  for  the 
complete  statutory  period.  But  such  pre- 
sumptions do  not  reach  further.  The  statu- 
tory period  being'  completed  and  satisfied  by 
clear  proof  of  the  actual  occupancy  required, 
the  presumption  Is  turned  In  favor  of  the  ad- 
verse occupant,  and  it  does  not  make  any 
difference  whether  the  adverse  holding  was 
under  a  written  instrument  or  not.  True, 
there  Is  a  distinction  between  adverse  pos- 
session under  section  4211  and  such  posses- 
sion under  sections  4213  and  4214.  But  when 
that  distinction  Is  satisfied,  section  4210,  Bev. 
St.  1888,  rules  the  situation.  That  provides 
Oiat  In  every  action  to  recover  real  property, 
or  the  possession  thereof,  the  person  estab- 
lishing the  legal  title  shall  be  presumed  to 
have  been  seised  of  the  property  within  the 
time  required  by  law,  and  the  occupation 
thereof  by  another  deemed  subordinate  ^there- 
to  unless  it  appears  that  the  premises  have 


been  actually  posaeased  for  the  fdll  pMtod 
necessary  to  the  acqnlsitlcm  of  title  in  that 
way  nnder  some  other  provision  of  the  stat- 
utes. Disseisin  under  section  4212,  of  an  en- 
tire tract  of  land,  may  be  accompUsbed  by 
actual  possession  of  a  part  of  It  Sudi  pos- 
session will  carry,  by  construction,  posses- 
sion of  the  entlM  tract  described  In  the  writ- 
ten Instrument  of  conveyance  or  the  judg- 
ment forming  the  basis  of  the  claim  of  title. 
Disseisin  nnder  sections  4213  and  4214  can 
only  be  accomplished  by  and  to  the  extent  of 
actual  occupancy,  the  t>onndarle»  thereof  be- 
ing Indicated  by  a  substantial  Inclosnre  of 
some  kind,  or  cultivation  or  Improvement  in 
the  usual  way.  No  particular  kind  of  in- 
cloeiue  is  requisite.  It  may  be  artificial  in 
part  and  natural  in  part.  Nor  Is  any  par- 
ticular kind  of  an  improvemoit  required,  so 
long  as  It  satisfies  what  is  usual  under  the 
circumstances  and  indicates  clearly  tlie 
boundaries  of  the  adverse  occupancy.  That 
Is  the  definite,  positive,  and  notorious  pedis 
possesslo  of  the  common  law,  and  of  the  stat- 
ute (section  4214,  Bev.  St  1898)  as  well,— the 
actual  possession  characterized  by  an  Inclo- 
snic  or  by  such  use  as  Is  usual  for  such  land. 
There  Is  no  difference  between  the  statutory 
requisites  of  such  an  adverse  possession  and 
the  common  law  rule.  The  former  is  bat  a 
fair  declaration  of  the  latter.  If  one  relies 
upon  an  inclosore  to  support  a  claim  of  ad- 
verse possession,  an  artificial  indosure  is  not 
necessary.  The  boundaries  may  be  artificial 
in  part  and  natural  in  part  If  the  circum- 
stances are  such  as  to  clearly  Indicate  that 
the  indosure,  partly  artificial  and  partly  nat- 
ntal,  marks  the  boundaries  of  the  advei-se 
occupancy.  Becker  v.  Van  Valkenburg,  29 
Barb.  319;  Trustees  v.  Kirk,  84  N.  Y.  213: 
Tyler,  Bj.  388.  If  improvement  of  the  prem 
Ises  is  relied  upon  to  mark  the  boundaries 
of  the  adverse  possesskMi,  it  need  not  neces- 
sarily he  an  actual  improvement  of  the  prop- 
erty in  value,  as  the  learned  counsel  for  re- 
spondent seem  to  Indicate.  The  term  "Im- 
provement in  the  usual  way"  as  used  In  the 
statute  means  put  to  the  exclusive  use  of  the 
occupant  aa  the  true  owner  might  In  the 
usual  course  of  events.  That  use  may  be. 
as  it  often  is,  one  that  adds  nothing  to  the 
value  of  the  pi-emlsea  It  may  even  destroy 
the  natural  and  actual  value,  as  for  instanot- . 
a  highway  may  be  acquired  by  20  years*  un- 
interrupted adverse  use.  No  one  would  claim 
that  it  would  improve  the  property  in  the. 
particular  lexiconic  sense  of  the  word  which 
counsel  seem  to  apply  to  It  as  used  In 
the  statute.  The  right  to  flow  land  may  be 
acquired  by  20  years'  continuous,  hostile  use 
thereof  for  that  purpose,  though  the  result 
be  to  destroy  the  value  thereof.  Putting 
land  to  the  exclusive  use  of  the  dalmant  for 
collectitm  of  seaweed  is  held  to  be  evidence 
of  adverse  use,  and  a  usual  improvement  of 
land  adapted  to  that  purpose.  So  held  in 
New  York,  where  the  statutes  are  the  same 
as  ours.    Trustees  v.  Kirk,  supra;  Clancy  v. 
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Hondltftte,  30  Me.  4fil.  In  Archibald  v.  Rail- 
niad  Co.,  167  N.  T.  576,  S2  N.  B.  668,  the 
term  "Improranent"  was  treated  as  syn- 
onymons  with  "Mae,"  the  c«nirt  gavins:  "U 
cannot  be  said  as  a  matter  of  law  upon  the 
evidence  In  the  recwd  that  any  one  was  In 
the  actnal  poBseflslon  or  occupation  of  the 
parcel  dnibig  the  period  of  twenty  years 
prior  to  the  commencement  of  the  action. 
The  land  was  not  IncioBcd  or  cidtlvated  or 
put  to  the  exclusive  use  of  any  one." 

It  must  be  borne  in  mind  that  the  dlstinc- 
tiMi  between  adverse  possession  under  color 
of  title  and  snch  possession  without  that  col- 
or, la  this:  In  the  fornm'  the  actual  posses- 
sion, by  presumption  of  law.  Is  oonstmctlve- 
ly  extended  to  the  Umlts  defined  In  tbe  paper 
conveyance  or  Judgment  which  gives  color 
to  tbe  claim  of  title;  while  in  the  latter, 
adverse  possession  is  bounded  by  tbe  actual 
advene  oecnpancy.  The  essential  elements 
of  actual  adverse  possession  ate  substantial- 
ly the  aame  wbere  there  is  color  of  title  and 
where  there  Is  not,  thon^  on  the  ques- 
tion at  fact  of  whether  a  posaesslMi  has  the 
esseottals  of  adverse  character  requisite  to 
disseise  the  true  owner  and  start  the  stat- 
ute of  Hmttatlona  running  against  him,  por- 
tlcalarly  the  element  d^rging  him  with  no- 
tice of  the  hostile  invasion  of  bis  right,  moK 
persuasive  evidence  Is  required  In  tbe  latter 
case  than  in  the  former.  Sedg.  ft  W.  CM. 
Tltie  Land  (2d  Ed.)  |  731.  So  the  use,  by 
app^ianta  counsel  and  this  court,  of  Ju- 
dicial autkofltles  where  the  adverse  dalm 
was  bosed  on  eolor  of  title,  in  support  of  the 
proposition  that  the  evidence  In  this  case 
required  the  facts  Involved  to  be  found  by 
the  Jury  under  proper  instructions,  was  le- 
gitimate. It  shows  no  disregard  of  the 
statutes,  (sections  4213,  42U,  Rev.  St.  1896), 
but  is  in  perfect  harmony  therewith.  The 
actual  adverse  occupancy  that  wiU  draw  to 
It,  as  a  matter  of  law,  constructive  occu- 
pancy under  section  4211,  Is  in  law  and  in 
fact  within  the  scope  of  the  term  "protected 
by  a  snbstantial  enclosure,"  or  "usually  cul- 
tivated or  Improved,"  used  in  section  4214. 
Whether  such  occupancy  exists  in  any  givMi 
case,  if  to  be  determined  from  evidence 
BusceptiUe  of  reasonable  conflicting  infer- 
ences, is  for  the  Jury  to  say.  Tbe  learned 
trial  court  and  counsel  for  respondent  as 
well,  recognized  that,  but,  as  it  seems,  it 
was  not  correctly  applied,  because  the  bear- 
ing which  the  nature  of  tbe  premises  in  con- 
troversy has  In  determining  the  truth,  was 
overlooked,  or  there  was  a  misunderstand- 
ing of  tlie  meaning  of  the  term  "usually  im- 
proved" as  need  in  section  4214;  or  due  con- 
sideration was  not  given  to  the  fact  that  rea- 
■sonable  means  of  luiowledge  of  an  adverse 
claim,  and  the  extent  of  it,  is  as  effective. 
In  tbe  law  governing  the  subject  under  dis- 
cussion, as  actual  knowledge.  What  will 
constitute  adverse  possession  of  land  not 
susceptible  of  being  devoted  to  any  profit- 
able nae,  might  not,  necessarily,  of  agricul- 


tural land  or  any  other  susceptible  of  be- 
ing so  devoted.  What  would  be  effective  for 
tbat  purpose  as  to  lands  wholly  or  partial- 
ly overflowed  by  water,  might  not  as  to  , 
a  building  lot  in  a  city.  What  would  satis- 
fy such  purpose  In  respect  to  a  marsh  or 
swamp,  not  usually  put  by  the  owner  to 
any  other  use  than  that  of  a  hunting  and 
fishing  ground,  might  not  as  to  premises  of 
any  other  character.  Tbe  governing  ques- 
tions of  law,  regardless  of  the  character  of 
the  premises  are  the  same  in  every  case,  but 
the  question  of  fact  may  be  presented  by 
evidence  In  such  a  great  variety  of  ways,  ac- 
cording to  the  circumstances  of  each  partic- 
ular case,  that  usually  there  is  room  for  con- 
flicting inferences,  requiring  the  verdict  of 
a  Jury  as  to  wbere  the  truth  lies.  Tbe  true 
doctrine,  recognised  by  all  courts  and  text 
writers,  was  declared  by  the  United  States 
supreme  court  in  Eiwlng  v.  Burnet,  11  Fet. 
4X,  Gi,  9  L.  Ei.  624,  629,  speaking  by  Mr. 
Justice  Baldwin,  as  follows:  "To  constitute 
an  adverse  possession  there  need  not  be  a 
fence,  building  or  other  improvement,  and  it 
suffices  for  the  purpose  that  visible  and  no- 
torious acts  of  ownership  are  exercised  over 
the  premises  in  controversy  for  tbe  time 
limited  by  statute.  So  much  depends  upon 
tbe  nature  and  situation  of  the  property,  tbe 
uses  to  which  it  can  be  applied  or  to  which 
the  owner  or  claimant  may  choose  to  apply 
it,  tbat  it  is  difficult  to  lay  down  any  pre- 
cise rule  in  all  coses,  but  it  may  safely  be 
said  that  where  acts  of  ownership  have 
been  done  upon  the  .land,  which  from  their 
nature  Indicate  a  notorious  claim  of  property 
in  It,  and  are  continued  sufficiently  long 
with  the  knowledge  of  an  adverse  claimant 
without  interruption,  or  an  adverse  entry  by 
him;  such  acts  ate  evidence  of  an  ouster 
of  a  f  wmer  owner  and  an  actual  adverse  pos- 
session against  him,  provided  the  Jury  shall 
think  that  the  property  was  not  susceptible 
of  a  more  strict  or  definite  possession  than 
liad  been  so  taken  and  held.  Neither  actual 
occupation,  cultivation  nor  residence  are  nec- 
essary where  the  property  is  so  situated  as 
not  to  admit  of  any  permanent  useful  im- 
provement, and  the  continued  claim  of  tbe 
party  has  been  evidenced  by  public  acts  of 
ownership  such  as  be  would  exercise  over 
property  which  he  claimed  in  his  ovm  right 
and  be  would  not  exercise  over  property 
which  he  did  not  claim."  We  should  re- 
mark in  passing,  lest  the  above  declaration 
appear  to  conflict  with  section  4214,  tbat  the 
facts  that  gave  rise  thereto  indicate  clearly 
that  tbe  term  "improvement"  was  used  lu 
tbe  restricted  sense  of  some  profitable  use 
or  physical  change  Increasing  the  value  of 
the  premises  Instead  of  in  the  broad  sense  of 
devoted  to  any  use  for  which  the  premises 
are  adapted,  tbe  sense  in  which  the  term 
"usually  improved"  is  used  in  our  statute; 
and  that  the  words  "actual  occupation"  were 
used  in  tbe  restricted  sense  of  appropriated 
by  tbe  location  of  some  structure  thereon 
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Instead  of  the  broad  sense  of  any  use  constl- 
tatlng  actual  poBseBslon  and  appropriation 
for  any  purpose  the  Innd  Is  adapted  to,— the 
sense  In  which  the  term  "occupied"  Is  used  In 
section  4213  as  construed  by  section  4214. 

In  the  instant  case  there  is  some  evidence 
that  the  premises  In  controversy  were  sub- 
jected for  the  requisite  length  of  time  to 
the  use  which  they  were  best  adapted  to, 
and  a  usual  use,  and  that  the  acts  in  that 
regard  were  notorious.  How,  then,  can  we 
say  as  a  matter  of  law  that  the  essentials 
of  adverse  possession  did  not  characterize 
Muza's  conduct?  It  Is  not  difficult  to  say 
generally  what,  as  a  matter  of  law,  consti- 
tutes adverse  possession;  but  what  wlU  evi- 
dence the  necessary  facts,  so  as  to  warrant 
saying  that  they  exist  in  any  given  case,  is 
quite  another  matter.  The  question  of  ad- 
verse possession  Is  one  "compounded  of  law 
and  fact,  and  every  case  In  which  It  is  In- 
volved must  be  detei-mlned  by  Its  own  cir- 
cumstances. What  Is  adverse  possession  la 
one  thing  in  a  populous  country,  and  an- 
other thing  In  a  sparsely-settled  one,  and  still 
a  different  thing  In  a  city  or  village."  Dra- 
per V.  Shoot,  25  Mo.  197.  In  Saners  v.  Gld- 
dings,  90  Mich.  50.  51  N.  W.  266,  there  was 
no  coI(»  of  title.  The  adverse  claimant  used 
the  premises  yearly  as  a  hay  meadow  and 
for  grazing  purposes,  and  he  planted  some 
trees  thereon.  On  such  facts  It  was  held 
that,  whether  they  Indicated  the  legal  requi- 
sites of  adverse  possession  as  a  fact,  was  a 
Jury  question.  In  Clark  v.  Potter,  82  Ohio 
St.  64,  discussing  the -same  subject  It  was 
said:  "As  the  character  of  the  possession  de- 
pends on  the  nature  and  situation  of  the 
property,  and  the  use  to  which  It  can  be  ap- 
plied or  to  which  the  owner  may  choose  to 
apply  it,  it  is  evident  that  resort  must  be 
had  to  the  usual  and  ordinary  conduct  of 
owners  of  such  land  to  determine  If  It  Is 
■ufflclent  If  the  possession  comports  with 
ordinary  management  of  similar  lands  by 
their  owners.  It  furnishes  sufficient  evidence 
of  adverse  possession." 

A  large  number  of  cases  might  be  cited  to 
support  the  views  above  expressed.  It  is 
believed  that  they  are  so  elementary  that  fur- 
ther reference  to  authorities  Is  unnecessary. 
They  lead  to  this:  Occupancy  of  land  nec- 
essary to  adverse  possession  under  section 
4213,  Rev.  St  1898,  need  only  be  such  actual 
possession  as  the  subject  of  It  Is  adapted  to 
under  the  circumstances  of  the  particular 
case  and  such  as  Is  reasonably  sufficient  to 
attract  the  attention  of  the  true  owner  and 
put  him  on  inquiry  as  to  the  nature  and  ex- 
tent of  the  Invasion  of  his  rights.  If  an  In- 
closure  of  itself  Is  relied  upon  to  establish 
occupancy  It  must  be  of  a  substantial  charac- 
ter In  the  sense  of  being  appropriate  and  ef- 
fective to  reasonably  fit  the  premises  for 
some  use  to  which  they  are  adapted.  If  an 
Improvement  of  the  premises  Is  relied  upon, 
any  actual  visible  use  to  which  similar  prem- 
ises are  usually  devuti'd  may  be  sufficient, 


whether  the  result  be  to  Increase  or  decrease 
the  same  In  value,  or  destroy  the  natural 
value  entirely.  Occupancy  for  a  burial  lot  is 
8B  effective  as  occupancy  for  the  purposes  of 
a  costly  structure.  An  inclosure  having  no 
purpose  of  physical  exclusion  of  outside  In- 
terferances— a  mere  furrow  turned  with  a 
plow  around  the  land  (Sage  v.  Morosick.  69 
Minn.  167,  71  N.  W.  930),  or  a  line  marked  by 
cutting  away  the  brush  (Worthley  v.  Bur- 
banks,  146  Ind.  534,  45  N.  E.  779),  or  a 
fence  opened  so  as  to  admit  outside  disturb- 
ers (Sauers  v.  Glddlngs,  supra),— may  be  suf- 
ficient under  the  circumstances  to  Indlcat.^ 
as  a  matter  of  fact,  the  boundaries  of  the 
adverse  claim;  and  such  boundaries  may 
be  evidenced  satisfactorily  to  a  Jury,  by  any 
means  reasonably  calculated  to  clearly  sug- 
gest the  same,  or  suggest  Inquiry  in  regard 
thereto  that  would  probably  readily  and 
clearly  lead  to  a  discovery  of  the  truth.  It 
Is  not  necessary  that  such  indications  be 
sufficient  to  evidence  constantly,  by  mere 
observation,  and  without  Inquiry,  the  precise 
extent  of  an  apparent  hostile  occupancy.  It 
the  claimant  "raises  his  flag  and  keeps  it 
up,"  so  to  speak,  sufflclenUy  to  attract  the 
attention  of  the  true  owner  to  the  situation, 
in  view  of  the  clKumstances  of  the  inva- 
sion, as  a  hostile  ciaim  of  tiUe,  knowledge 
of  such  owner  may  be  presumed  aa  a  fact, 
on  the  general  principle  that  what  a  person 
ought  to  know  under  the  circumstances  may 
be  held  to  be  within  his  knowledge  regard- 
less of  the  actual  fact  Sedg.  &  W.  Tr.  Titie 
Land,  {  578;  Lampman  v.  Van  Alstyne,  84 
Wis.  417,  69  N.  W.  171.  In  discussing  this 
subject  In  Cobb  v.  Davenport  82  N.  J.  Law. 
3C9,  It  was  In  effect  said  that  the  title  to 
premises  may  be  obtained  by  continuous,  ex- 
clusive, notorious,  hostile  appropriation  there- 
of for  the  mere  purpose  of  hunting,  hawking 
or  fishing. 

What  has  been  said,  either  by  direct  refer- 
ence or  general  treatment  answers  the  vari- 
ous reasons  given  by  respondent's  counsel 
why  there  should  be  a  rehearing  In  this  case. 
The  difficulties  with  sustaining  the  conclu- 
sion reached  by  the  trial  court  seem  the  same 
now  as  before.  We  think  there  was  error  In 
overlooking  the  fact  that  on  the  evidence 
defendant's  right  to  recover  did  not  rest 
wholly  on  the  defense  of  adverse  possession; 
that  there  waa  error  In  assuming  that  there 
was  an  entire  absence  of  evidence  tending 
to  establish  some  of  the  necessary  elements 
of  adverse  possession;  that  due  consideration 
was  not  given  to  the  character  of  the  prem- 
ises in  determining  whether  such  facts  might 
reasonably  be  found  by  the  Jury  to  exist 
Further,  we  think  that  It  was  overlooked  that 
It  was  not  essential  to  the  defense  of  adverse 
possession  to  produce  evidence  tending  to 
show  that  Muza  was  adversely  possessed  of 
the  whole  of  Jones  Island,  or  to  show  the 
exact  boundaries  of  his  adverse  possession. 
It  was  sufficient  to  carry  the  case  to  the 
Jury  on  the  point  under  discussion,  to  pro- 
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duce  evidence  tendl&g  to  aliow  that  he,  for 
the  requisite  length  of  time,  adversely  appro- 
priated territory,  including  the  locus  in  quo, 
to  a  use  to  which  it  was  adapted,  under  such 
circumstances  that  the  owner,  as  a  reason- 
ably prudent  person,  ought  to  have  been  ap- 
prised of  It.  The  question  is,  can  any  sen- 
sible person  reasonably  say  from  the  evi- 
dence that  Muza's  conduct  was  characterized 
by  all  the  elements  necessary  to  adverse  pos- 
session of  the  premises  In  question?  He 
testified,  without  objection,  that  he  toolc  pos- 
session of  such  premises  in  1872  and  retained 
such  possession  till  he  surrendered  the  same 
to  Bilot;  that  no  one  disturbed  his  right; 
that  he  made  no  use  of  the  land  because  It 
was  marsh.  In  saying  he  made  no  use  of 
the  land  he  evidently  meant  that  he  made 
no  use  thereof  as  dry  land;  for  he  said  al- 
most In  the  same  connection  that  he  used  the 
premises  In  his  business  as  a  fisherman  and 
trapper,  as  he  did  all  the  territory  claimed  by 
him.  Further,  he  said  he  prohibited  any  per- 
son, other  than  those  who  lived  on  the  Island, 
from  entering  the  territory  including  Bilot's 
location.  Once,  in  speaking  of  the  use  made 
of  the  premises  he  said  "we"  as  if  the  use  by 
blm  and  the  other  settlers  was  in  common. 
At  another  he  used  the  pronoun  "I"  and  Indi- 
cated that  he  exercised  authority,  as  an  owner 
naturally  would,  to  say  who  should  and  who 
should  not  enjoy  the  premises  for  fishing  and 
trapping.  Here,  in  the  mind  of  the  trial  court, 
was  the  wealcest  point  in  the  evidence.  We 
can  indorse  that.  It  must  be  admitted  that 
the  truth  of  the  matter  would  be  very  hard 
for  any  one  to  determine,  but  that  does  not 
Justify  the  direction  of  the  verdict  In  view 
of  the  nature  of  the  premises,  the  fact  that 
they  were  in  the  immediate  vicinity  of  a 
populous  district  where  a  hostile  Interference 
therewith  would  be  quite  likely  to  attract 
attention  and  become  notorious,  that  there 
was  some  evidence  that  the  premises  were 
devoted  to  the  very  purpose  for  which  they 
were  best  adapted,  hunting  and  fishing— not 
occasionally,  but  as  such  business  is  ordi- 
narily carried  on,— some  evidence  that  Muza 
assumed  to  have  rightful  dominion  over  the 
premises;  that  he  resided  thereon  In  the 
Tlolnlty  of  the  particular  lot  In  question;  that 
be  enforced  his  claim  of  title  as  an  actual 
owner  would,  by  prohibiting  any  person  from 
entering  the  territory  to  use  the  same  for 
any  purpose;  that  no  other  person  pretended 
to  exercise  any  such  authority;  that  his 
claim  of  title  was  submitted  to  by  every- 
body; that  every  person,  from  1872  down  till 
Bilot  secured  his  location,  who  settled  on  the 
territory  adversely  claimed,  did  so  by  ac- 
knowledging Muza's  title,  by  obtaining  of 
blm  the  right  to  locate  and  taking  the  par- 
ticular parcel  designated  by  him,— could  a 
Jury,  under  proper  Instructions,  reasonably 
say  that  the  elements  of  adverse  possession 
were  all  established?  Oounsel  for  respond- 
ent have  given  us  no  reason  which,  when 
analyzed  and  tested  by  the  principles  we 


have  discussed,  seems  to  Justify  ob  In  an- 
swering that  question  any  differently  than 
we  did  before. 
The  motion  for  a  rehearing  la  denied. 


McGIBBON  V.  WALSH. 
(Supreme  Court  of  Wisconsin.    March  19, 1901.) 

PARTNERSHIP  —  ACTION  —  fLbADINO  —  COM- 
PLAINT—CONSTRUCTION— PROMISB  BY  ONH 
PARTNER  —  TRIAL,  —  DIRECTING  VERDICT  — 
FAILURE  OF  EVIDENCE  —  WITNESSES  —  RE- 
FRESHING MEMORY. 

1.  Where  a  complaint  alleged  that  between 
two  certain  dates  defendant  and  another  were 
partners  mnning  a  hotel;  that  during  that  time 
plaintiff  sold  them  milk,  tar  which  there  was 
an  unpaid  balance;  and  that  about  the  last- 
named  date  defendant  purchased  his  partner's 
interest  in  the  business,  agreeing  to  pay  the 
firm  debts  as  part  of  the  consideration,— it  stat- 
ed a  cause  of  action  on  the  promise  of  defend- 
ant to  pay  the  debt  owing  plaintiff. 

2.  Where,  in  an  action  against  defendant  on 
his  alleged  promise  to  pay,  on  its  dissolution, 
the  debts  of  a  firm  of  wnicli  he  was  a  member, 
there  was  no  evidence  of  such  promise,  it  was 
proper  to  direct  a  verdict  for  defendant. 

3.  Where  the  court  ruled  that  the  recolleo 
tion  of  a  witness  might  be  refreshed  by  refer- 
ring him  to  a  magistrate's  notes  of  testimony 
in  another  case,  but  the  witness  could  not  read, 
it  was  not  error  to  refuse  to  permit  the  counsel 
to  read  the  testimony  to  the  witness,  no  effort 
having  been  made  to  substantiate  the  truthful- 
ness of  the  magistrate's  notes. 

Appeal  from  superior  court,  Donglaa  coun- 
ty;  Charles  Smith,  Judge. 

Action  by  Jos^h  McOlbbon  against  Wil- 
liam P.  Walsh.  From  a  Judgment  In  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

The  complaint  alleges  that  between  Jan- 
uary 4  and  July  17,  18&4,  defendant  and  one 
Collins  were  partners,  and  as  such  carried 
on  the  business  of  running  a  hotel  at  Supe- 
rior, Wis.;  that  between  the  dates  mention- 
ed plaintiff  sold  said  co-partners  milk;  that 
there  is  still  a  balance  due  of  4>109.05.  About 
July  17,  1894,  Collins  sold  out  to  defendant, 
and  as  a  part  of  the  consideration  for  such 
sale  he  agreed  to  pay  the  debts  of  the  part- 
nership. Defendant  answered  by  general  de- 
nial, with  an  allegation  of  payment  There- 
was  no  proper  denial  under  oath  of  the  alle- 
gation of  partnership.  At  the  close  of  the 
testimony  the  court  directed  a  verdict  for  de- 
fendant. A  motion  to  set  aside  the  verdict 
and  for  a  new  trial  was  denied,  and  from 
the  Judgment  for  defendant  the  plaintiff  has 
taken  this  appeal. 

Victor  LInley,  for  airpellant  Andrew  T. 
Bock,  for  respondent 

BABDHBN,  J.  (after  stating  the  facts).  The 
trial  court  held  that  this  was  an  action  upon, 
an  alleged  promise  of  defendant  to  pay  the- 
debt  due  plalntlfT,  and,  there  being  no  evi- 
dence to  sustain  such  promise,  he  directed  a- 
verdict  for  defendant.  The  plaintiff  now 
claims  that  two  causes  of  action  are  stated 
in  his  complaint;  one  for  the  collection  of 
a  partnership  obligation,  and  the  other  upon^ 
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the  promise  of  defendant  to  pay  tbe  debt 
sued  for.  If  tbls  be  admitted,  still  we  are 
unable  to  see  how  the  plaintiff  has  shown 
any  rtti^  of  reeorery.  ITie  allegation  of  co- 
partnership between  defendant  and  Collins 
was  not  denied  under  oath,  and  must  be  tak- 
en as  on  admitted  fact  in  the  case.  There 
is,  however,  no  proof  tbat  the  mSk  sued'  for 
was  ever  sold  or  delivered  to  tlie  partner- 
ship. The  testimony  shows  that  the  milk 
was  deiivered  at  the  Occidental  Hotel,  and 
that  14r.  Coffins  was  the  proprietor.  There 
is  not  a  word  In  the  testimony  that  the  co- 
partnersMp  was  running  the  hotel  business. 
Wltliout  such  proof,  no  recovery  could  be  had 
upon  this  alleged  caase  of  action.  But  we 
do  not  think  the  complaint  Is  susceptible  of 
the  construction  contended  for.  It  seems 
very  plain  that  the  real  cause  of  action  is 
based  upon  the  dtasolutlon  of  the  firm  and 
the  alleged  promise  of  defendant  to  pay  all 
of  the  Arm  debts.  If  such  promise  had  been 
provejik.  a  recovery  would  have  followed. 
That  the  plaintiff  proceeded  upon  this  theo- 
ry is  evident  from  the  fact  that  his  effortt 
on  the  trial  were  directed  towards  establlsb- 
In?  aoch  promise.  If  he  had  been  seeking  to 
enforce  a  partnership  obligation,  Collins,  the 
oUter  partner,  was  a  proper  party.  If,  how- 
erer,  the  defendant  had  urged  the  ob}ectl(m 
of  a  defect  of  parties,  he  would  have  been 
met  with  the  aasertion  that  the  action  was 
founded  upon  the  promise  te  pay.  which 
w«ald  h*ve  bcMi  a  complete  answer.  The 
plaUtiifl  cannot  be  permitted  to  occupy  nich 
InconsMent  poaUlona.  The  procedure  upon 
the  trial  Indicates  that  he  was  relying  upon 
def^idanf s  promise  to  pay  his  debt  The 
trial  court  properly  determined  that  there 
was  no  evidence  of  such  promise  sufficient 
to  require  a  sutmiission  of  the  fact  to  the 
Jury. 

The  claim  that  the  court  erred  In  refusing 
to  allow  plaintiff's  attorney  to  refresh  the 
recollection  of  the  witness  Collins  by  refer- 
ring him  to  the  magistrate's  notes  of  testi- 
mony In  some  other  case  is  not  well  founded. 
The  court  ruled  that  he  might  so  refresh  his 
recollection,  where(4)on  the  witness  replied 
that  he  cotdd  not  read.  Counsel  then  asked 
the  privilege  of  reading  the  testimony  to  him, 
which  was  denied.  No  effort  was  made  to 
identify  or  substantiate  the  truthfulness  of 
the  magistrate's  notes.  Under  those  circum- 
stances the  ruling  of  the  court  was  correct. 
The  judgment  of  the  superior  court  of  Doug- 
las county  is  affirmed. 


GHIMSEUD   ▼.   LIXI.ET. 
(Supreme  Court  of  Wisconsin.    March  19,  1901.) 

GARNISHMENT— NOTES  AND  MORTaAGE— AT- 
TORNEY'S LIEN— POSSESSION  OP  PAPERS- 
EIGHT  AS  AGAINST  QARNISHBR. 

Rev.  St.  1898,  t  3725,  provides  that,  when 
the  answer  of  the  ^rnishee  discloses  that  he 
liiis  property  in  his  possession  belonging  to 
the  defendant,   the   juBtice  shall   require   the 


garniriiee  to  deliver  sack  property  to  him.    Sec- 
tion 8727  declares  dkat  no  prof>ecty  or  money 
shall  be  required  to  )>e  so  delivered  on  any  lia- 
bility arising  out  of  the  causes  mentioned  in 
section  276&,   which   section   declares  that  no 
judgxBeut  shall  be  rendered  on  a  liability  of 
I  the  garnishee  unleM  the  aoney  or  thing  owing 
'  from  him  to  the  defendant  shall  have  become 
•  absointely  due  the  defendant,  without  depend- 
isg  on  any  future  contingescy.     A  garnishee 
<  answered  that  he  tuui  in  his  possession  certain 
I  notes,  and  a  luoi-tgage  securing  them,  Ijeiocigins 
1  to  defendant,  and  that  defendant  was  indebt- 
ed to  tlie  garnishee  for  legal  services  in  prepar- 
ing to  foreclose  the  mortgage,  and  asserted   a 
lien  on  tibe  paj>era  to  secnre  payment.     Held, 
j  that  the  gamisnee,  by  virtue  of  his  lien  as  at- 
j  tomey,  was  entitled  to  retain  possession  of  the 
'  papers,  since  the  defendant  did  not  have  the 
absolute  riglit  to  ttieir  poaseasion. 

Appeal  from  superior  court,  Douglas  coun- 
ty;  Charles  Smith,  Judge. 

Action  by  M.  C.  Grimsrnd  against  one  An- 
derson as  principal  defendant  and  Victor 
Linley  as  garnishee.  From  a  Judgment  of  the 
superior  court  on  appeal  from  the  municipal 
conrt  In  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Plaintiff  commenced  an  action  In  the  mu- 
nicipal court  againat  the  defendant  Ander- 
son, and  summoned  Victor  Linley  as  gar- 
nishee. The  latter  answered  that  he  was  an 
attorney,  and  that  he  had  in  his  possession, 
belonging  to  defendant  13  notes,  and  a 
mortgage  to  secure  them  on  certain  real  es- 
tate, which  were  placed  In  his  hands  to 
bring  a  suit  to  reform  the  mortgage,  and  to 
collect  the  notes  as  they  became  due;  tbat 
in  pursuance  of  his  retainer,  and  before  the 
service  of  the  garnishee  process,  he  bad  per- 
formed work  reasonably  worth  $25,  and 
since  such  service  he  had  commenced  a  suit 
to  reform  said  mortgage,  and  that  his  serv- 
ices In  tUat  respect  were  worth  $2S,  and  he 
had  Incurred  expenses  la  coonectioa  there- 
with amounting  to  $5;  that  he  claimed  a 
lien  for  such  services  upcm  said  papers,  and 
for  tbe  further  sum  of  $10  for  other  services 
rendered  for  defendant;  tbat  the  continued 
possession  ot  said  papers  was  necessary  to 
carry  out  the  purposes  of  bis  employment, 
and  imtil  Its  purposes  were  attained,  and 
he  claimed  the  right  to  retain  the  possession 
thereof  pursuant  to  his  employment  and  for 
the  protection  of  his  lien.  No  Issue  was  tak- 
en upon  such  answer.  Thereafter  the  mu- 
nicipal judge  made  an  order  requiring  the 
garnishee  to  deliver  such  papers  to  lilm 
within  10  days  Tbe  garnishee  appealed 
therefrom  to  the  superior  court,  where  the 
case  was  heard  on  the  original  papers.  Judg- 
ment was  entered  revei-sing  the  order  of  the 
municipal  court,  and  discharging  tbe  gar- 
nishee from  liability.  From  tbat  judgment, 
plaintiff  has  brought  this  appeaL 

F.  A.  Eckman  and  W.  P.  Oawford,  for  ap- 
pellant   Victor  Linley,  for  respondent 

BARDBBJX,  J.  (kttoT  stating  the  facts). 
This  case  must  be  determined  under  tbe  law 
relating  to  the  liability  of  garnishees  as  ap- 
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plicable  to  pnceeAhigfi  la  justice  court.  Se<v 
tion  8725,  Bev.  St  1886,  proyldee  that,  when 
the  answer  of  the  garatehee  discloaes  that  he 
had  property  lit  bis  possession  beloaKlng  to 
the  defendant,  the  Justice  sImUI  enter  an  or- 
•der.  In  his  docket  reqnlrlng  the  garaishee, 
irlthln  10  days,  to  dellrer  to  hiB  snch  prop- 
«rt7  or  80  much  thereof  as  shall  be  sufficient 
to  satisfy  the  judgment  and  costs  and  the 
costs  of  the  garnishee  proceeding,  and  all 
«ueh  property  may  be  ordered  to  be  sold  on 
execution  against  the  defendant.  Sectton 
3727  provides  that  no  Jndgm«it  shall  be  ren- 
dered against  the  garnishee,  or  any  money 
or  property  required  to  be  so  deBvered,  up- 
-on  any  liability  arising  out  of  either  of  the 
-causes  mentioned  In  section  27C6.  This  sec- 
tion provides  that  no  Judgment  shall  be  ren- 
-dered  npoa  a  liability  of  the  garnishee, 
«mong  other  things,  arising'  "by  reason  of 
*iiy  money  or  other  things  owing  from  him 
to  the  defendant,  unless,  before  judgment 
against  the  defendant,  it  shall  have  become 
due  absolutely  and  without  depending  on 
any  futive  contingency."  It  te  frankly  ad- 
mitted by  plaintiff's  counsel  that  the  order 
of  the  municipal  judge  was  wrong,  and  that 
-the  garnishee's  lien  could  not  be  cut  off  by 
the  garnishment  proceedings.  Their  argu- 
ment is  that,  notwithstanding  such  lien,  the 
defendant  has  yet  sncb  an  Interest  in  the 
notes  and  mortgage  as  may  be  secured  by 
garnishment  Just  how  that  Is  to  be  secured 
and  worked  out  Is  not  disclosed.  Proceed- 
ing by  garnishment  Is  wholly  statutory.  Its 
provisions  must  be  reasonably  construed,  not 
only  to  effect  the  purposes  declared,  but  also 
to  protect  tbe  rights  of  all  concerned.  It 
must  be  conceded  that  the  garnishee,  by  vir- 
tue of  his  Hen  as  attorney,  was  entitled  to 
retain  possession  of  the  defendant's  notes 
and  mortgages.  Without  such  possession, 
his  Hen  would  become  worthless.  He  may 
retain  snch  possession  as  against  all  the 
world,  until  his  Hen  has  be«i  satisfied.  Sec- 
tion 3725  makes  no  provision  for  any  such 
'Condition  of  things.  It  must  be  construed 
to  mean  that  the  magistrate  is  only  to  order 
delivery  of  the  propei'ty  in  the  hands  of  the 
garnishee.  When  it  Is  found,  at  that  time 
or  some  other  fixed  date,  the  defendant  is 
or  win  be  absolutely  entitled  to  same.  This 
construction  Is  In  harmony  with  section  2789, 
above  referred  to,  which  prevents  a  judg- 
ment against  the  gamlEhee  unless  it  is  deter- 
mined that  the  thing  owing  from  the  gar- 
nishee belongs  absolutely  to  the  defendant 
1>efore  jndgment  against  htm,  and  is  not  de- 
pendent upon  any  future  contingency.  The 
defendant's  right  to  this  property  was  de- 
pendent upon  the  condition  that  he  pay  the 
Attorney's  lien  and  charges.  This  might  ner- 
.«r  take  place.  Tbere  being  no  provision  of 
law  which  would  enable  the  creditor  to  se- 
cure the  debtor's  Interest  in  garnishment 
proceedings,  he  was  left  to  his  other  legal 
remedies.  Probably  plaintiff  might  have  se- 
«ured  detendamt't  interest  In  the  property  by 


levy  and  sale  on  exeentiain,  tmdcr  aeetloa 
2968,  but  he  could  not  secure  It  in  proceed- 
ings by  way  of  gamishraent  Section  3719, 
which  says  that  from  time  of  service,  the 
garntsbee  shall  stand  liable  to  the  plalntiiT 
for  all  money,  credits,  and  effects  in  his 
hands  belonging  to  the  defendant,  must  be 
construed  to  mean  that  he  is  liable  only  for 
such  money,  credits,  or  effects  as  the  other 
provisions  of  the  statute  make  gamishable 
In  his  hands.  The  case  of  McCown  v.  Hus- 
sell,  84  Wis.  122,  54  N.  W.  SI,  has  no  appli- 
cation to  the  facts  in  this  case.  The  Jadg- 
ment  of  the  superior  court  of  Douglas  coun- 
ty is  affirmed. 


GORKS  et  al.  v.  FIELD. 

SAME  V.  MURPHY. 

(Supreme  Court  of  Wisconsin.    Maxell  19, 

1901.) 
Motion  for  rehearing.    Denied. 
For  former  opinion,  see  84  N.  W.  867. 

WINSLOW,  J.  Upon  motion  for  rebearlag 
made  by  respondents  In  these  cases,  we  are 
asked  to  review  and  reverse  that  .part  of 
the  former  decision  which  holds  that  the 
words,  "liability  created  by  law,"  In  sectloQ 
4252,  Rev.  St  1898,  refer  to  liabilities  created 
by  statute  law  aloite,  and  It  is  said  that,  by 
so  holding,  we  have  overruled  the  decision 
In  the  case  of  Hurlbut  v.  Marshall,  62  Wis. 
590,  22  N.  W.  852.  We  have  given  the  point 
careful  consideration,  but  are  not  convinced 
that  we  have  erred,  nor  are  we  convinced 
that  Hurlbut  v.  Marshall  has  been  overruled. 
In  that  case  the  meaning  of  tbe  words,  "made 
liable  by  law."  In  section  3221,  Kev.  St  1878, 
was  under  conslderatitNi,  and  it  was  held 
that  they  included  all  statutory  and  common- 
law  liabilities.  This  holding  was  based  up- 
on the  evident  intent  shown  In  that  section, 
and  the  other  sections  in  Immediate  connec- 
tion therewith,  that  all  legal  liabilities  of  the 
officers  or  stockholders  of  a  banking  corpora- 
tion to  Its  creditors  should  be  settled  In  one 
action  in  equity.  As  to  the  meaning  of  tbe 
words,  'liability  created  by  law,"  In  sei-tlon 
4252,  however,  none  qf  these  considerations 
apply.  This  section  Is  a  part  of  the  chnpter 
on  limitations  of  actions,  and  stands  by  It- 
self. It  simply  declares  that  the  chapter 
"shall  not  affect  actions  against  directors  or 
stockholders  of  a  moneyed  corporation  or 
banking  association  to  recover  a  forfeiture 
Imposed  or  to  enforce  a  liability  created  by 
law,"  etc.  That  the  law  named  in  this  sec- 
tion is  statute  law  seems  to  us  quite  clear. 
The  law  referred  to  Is  one  which  Imposi's  a 
forfeiture  or  creates  a  liability.  Forfeitures 
are  only  Imposed  b'y  statute  law.  We  see  no 
occasion  to  retrace  our  steps  on  this  question 
of  cmistruction,  nor  do  we  think  that  the 
case  of  Hurlbut  v.  Marshall  has  been  in  any 
resjwct  overruled. 

We  are  asked  by  respcMident  to  decide  what 


412 


85  NORTinVESTERN  REPORTER. 


(Wis. 


statute  of  UmltatloD  la  applicable  to  the 
cause  of  action  stated  In  the  complaint.  Tbls 
seems  a  question  of  some  difficulty,  and  as  It 
has  not  been  adequately  argued,  and  Its  de- 
cision is  not  necessarily  called  for  .upon  the 
complaint  as  It  stands,  we  refrain  from  ex- 
pressing an  opinion  on  the  question.  Motion 
denied. 


NELSON  T.  CITY  OP  SUPEKIOR. 

(Supreme  Court  of  Wisconsin.    March  19^ 
IflOl.) 

MUNICIPAL  CORPORATION&-PIRBMBIN  —  CITY 
OFFICER  —  SALARY  —  REDUCTION  —  ACCEPT- 
ANCE—VALIDITY—CHANGE IN  SALARY— PUB- 
LIC POLICY  —  ESTOPPEL  —  RSSCORD  —  SUFFI- 
CIENCY. 

1.  Superior  (Sty  Charter,  t  Hi  authorises  the 
mayor  to  appoint  firemen;  section  21  empow- 
ers the  mayor  to  remoye  them  at  pleasure;  and 
section  13  fixes  the  term  of  office  of  all  city  offi- 
cers, and  provides  that  the  common  council  In 
March  shall  fix  the  amount  of  the  salary  that 
shall  be  received  by  every  city  officer  entitled 
to  a  salary  during  the  ensuine  year,  not  to  be 
changed  during  such  period.  Held,  that  a  fire- 
man was  a  city  officer,  within  the  meaning  of 
the  charter,  and  entitled  to  the  salary  fixed  in 
March  for  the  entire  year,  without  reduction. 

2.  The  city  in  February,  1896,  fixed  the  sal- 
ary of  firemen  for  the  ensuing  year,  and  in  Sep- 
tember passed  a  resolution  reducing  the  com- 
pensation of  firemen,  and  requiring  the  mayor 
to  call  a  meeting  of  the  firemen  to  secure  their 
acceptance  of  a  contract  for  the  reduction  of 
their  salary.  Held,  that  the  contract  was  void 
as  against  public  policy,  and  signing  it  did  not 
estop  a  fireman  from  demanding  his  full  sal- 
ary. 

3.  The  salary  of  plnintiCC,  a  fireman,  who  was 
receiving  $C5  per  month,  was  changed  by  the 
city  in  February;  and,  in  an  action  by  plaintiff 
to  recover  for  toe  reduction,  judgment  was  ren- 
dered for  the  city.  Beld  that,  whore  the  record 
failed  to  show  what  was  the  legal  salary  of 
plaintiff,  the  judgment  must  be  alBrmed,  though 
the  city  had  no  right  to  change  the  salary  at 
any  time  other  than  in  March,  since  it  cannot 
be  inferred  that  plaintiff  was  compelled  to  talce 
less  than  his  legal  salary,  by  the  change  made 
in  February. 

Appeal  from  circuit  court,  Douglas  county; 
James  O'Neill,  Judge. 

Action  by  Fred  Nelson  against  the  city  of 
Superior.  From  a  Judgment  dismissing  the 
action,  plaintiff  appeals.    Affirmed. 

Action  to  recover  a  balance  said  to  be  due 
plnintlfl  from  defend&nt  for  services  render- 
ed as  a  fireman.  The  cause  was  tried  by  the 
court.  The  evidence  disclosed,  without  dis- 
pute, the  following:  From  1893  to  May  1, 
1897,  plaintiff  was  a  fireman  for  defendant 
city,  by  appointment  by  the  common  council 
tbere<rf.  In  February,  1896.  such  council 
passed  an  ordinance  in  form  fixing  the  sal- 
aries of  all  officers  and  employ^  of  the  city 
for  tbe  ensuing  year,  that  of  plaintiff  being 
named  at  $65  per  month.  September  29, 
1800,  the  council,  by  resolution,  determined 
to  reduce  tbe  compensation  of  the  employte 
In  the  police  and  fire  departments  of  the  city 
and  to  decrease  the  monthly  pay  roll  of  tbe 
fire  department  to  $1,500  per  month,  either 
by  reducing  the  rate  of  wages  or  the  number 


of  employes,  or  both.  When  tbe  resolution 
was  adopted,  and  as  a  part  of  the  proceed- 
ings, the  mayor  of  the  cil7  was  requested  to 
call  before  him  all  the  men  on  the  police 
force  and  in  the  fire  department  of  tbe  city 
and  acquaint  them  with  the  nature  of.  tbe 
resolution  redncing  their  compensation  and 
to  request  them  to  sign  an  agreement  provid- 
ing that  in  consideration  of  their  further  em- 
ployment they  would  accept  as  full  compen- 
sation for  future  services  tbe  wages  fixed  in 
accordance  with  said  resolution.  September 
80,  1896,  pursuant  to  such  determination  and 
request,  the  mayor  called  before  blm  the  po- 
licemen and  firemen  of  the  city,  at  whicb 
time  i^aintlff  signed  the  following  agree- 
ment: 

"Whereas,  the  dty  of  Superior,  owing  to 
the  lack  of  money  in  its  treasury,  has  found 
it  necessary  to  curtail  and  lessen  its  expenses 
and  for  that  purpose  the  common  council  of 
said  city  has,  by  resolutioh,  passed  Septem- 
ber 2&tb,  1896,  provided,  among  other  things, 
that  the  monthly  pay  roll  of  the  fire  depart- 
ment of  said  city,  be  reduced  to  $1,500  per 
month,  said  reduction  to  be  effected  by  re- 
ducing tbe  number  of  men  employed  in  said 
department  or  the  rate  of  wages  paid,  or 
both,  and  desiring  to  be  continued  in  the 
employ  of  said  city  in  said  department;  now, 
therefore,  the  undersigned  severally  and  each 
for  himself  proposes  and  offers  tliat  in  con- 
sideration of  being  retained  in  the  service 
of  said  city  in  said  department,  I  will  ac- 
cept and  receive  aa  full  compensotlon  for 
such  services  from  and  after  October  1st, 
1896.  per  month  the  sum  set  opposite  my  re- 
spective name.  It  being  understood  that  my 
acceptance  of  the  reduced  rate  of  wages  as 
herein  provided  does  not  insure  my  continued 
retention  In  such  service  or  In  any  way  affect 
the  right  of  the  mayor  of  said  city  to  dis- 
charge me  at  any  time." 

The  sum  set  opposite  plaintlfTs  name  was 
$42.  Thereafter  from  and  inclusive  of  Octo- 
ber, 1896,  to  and  inclusive  of  February,  1897, 
he  received  $42  per  month,  and  for  the  two 
following  months  $00  per  month. 

On  such  facts  the  trial  court  decided  that, 
notwithstanding  the  charter  of  the  defend- 
ant required  the  common  council,  in  the 
month  of  March,  each  year,  to  fix  the  amount 
of  salary  incident  to  every  city  salaried  of- 
fice, whether  elective  or  appointive,  tor  the 
ensuing  year,  and  prohibited  such  council 
from  changing  any  salary  so  fixed  for  sucb 
year,  plaintiff  was  not  .entitled  to  recover 
more  than  the  amount  be  had  received,  be- 
cause he  was  not  nn  officer  within  the  mean- 
ing of  the  charter,  but  was  a  mere  employ^; 
that  his  salary  was  legally  reduced  by  the 
action  of  the  common  council  on  the  29th  day 
of  Setitember,  1809;  that  he  had  no  fixed  term 
of  office,  and  was  subject  to  be  discharged  at 
the  pleasure  of  tbe  mayor,  and  that  by  sign- 
ing and  fully  executing  the  agreement  to  re- 
ceive $42  i)er  month  for  his  services  as  full 
compensation  therefor,  he  was  estopped  from 
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-claiming  any  additional  amount.  Judgment 
was  relid6red  pursuant  to  sucli  decision,  dl»- 
mUsing  the  action,  and  for  costs  In  favor  of 
<lefendant 

Crownhart  &  Foley,  for  appellant  Archi- 
bald McKay  and  George  B.  Hudnall,  for  re- 
spondent. 

MARSHALL,  J.  (after  stating  the  facts). 
Was  appellant  an  officer  of  the  city  of  Su- 
perior within  the  meaning  of  its  charter, 
chapter  12i,  Laws  1891?  It  seems  to  have 
been  overlooked  that  such  question  must  be 
tested  by  the  charter,  and  that  It  was  de- 
•clded  on  general  principles  governing  who  Is 
an  officer  and  who  an  employ^  of  a  munic- 
ipality. If  the  same  line  could  be  followed 
here,  support  could  be  easily  found  for  the 
conclusion  of  the  trial  court,  but  it  cannot, 
■ince  the  charter  unmistakably  Includes  fire- 
men among  the  appointive  city  officers. 
That  appears  by  Implication  by  section  9, 
and  expressly  by  sections  11  and  21.  By 
section  13,  the  term  of  all  officers  of  the  city 
is  fixed  at  two  years  and  until  their  succes- 
sors are  elected  or  appointed  and  qualified. 
By  section  11,  the  power  of  appointment  of 
firemen  Is  placed  with  the  mayor,  as  is 
also  the  power  of  removal  at  his  pleasure  by 
section  21.  Section  15— following  section  11 
which  recognizes  firemen  as  officers,  and  sec- 
tion 13  fixing  the  term  of  office  of  all  offi- 
cers—provides that  every  officer  of  the  city, 
except  supervisors,  aldermen,  school  com- 
missioners. Justices  of  the  peace  and  con- 
stables, shall  be  pald^an  annual  salary,  and 
that  the  common  council,  In  the  month  of 
March,  shall  fix  the  amount  of  salary  that 
shall  be  received  by  every  city  officer  enti- 
tled to  a  salary,  who  may  be  elected  or  ap- 
pointed in  the  city  during  the  ensuing  year, 
which  salary  shall  not  be  increased  or  di- 
minished during  the  term  of  office  for  which 
said  officer  may  be  elected  or  appointed. 

The  conclusion  must  follow  that  appel- 
lant was  a  city  officer  and  entitled  to  the 
salary,  regularly  fixed,  which  was  an  Inci- 
dent to  his  office  at  the  commencement  of  his 
term,  unless  his  agreement  to  take  a  differ- 
ent salary  concluded  him.  The  attempt  of 
the  common  conndl  to  fix  the  salary  in  Feb- 
mary  Instead  of  March,  and  to  change  it 
during  appellant's  term,  was  dearly  usurpa- 
tion of  power  and  void. 

The  authorities  are  uniform  to  the  efTect 
that  in  the  absence  of  authority  conferred 
by  statute  the  salary  incident  to  an  office 
-cannot  be  legally  changed  during  an  officer's 
term,  ao  as  to  compel  him  to  take  leas  than 
the  salary  Incident  thereto  when  he  entered 
npon  its  duties.  The  salary  to  be  paid  to 
«  public  (rfficer  is  not  a  matter  to  be  fixed 
by  contract,  or  that  can  be  so  fixed,  either 
before  or  after  the  term  commences.  It  is 
an  incident  of  the  office,  and  an  incumbent 
thereof  has  the  same  title  thereto  as  he  has 
to  the  office.  A  municipality  governed  by  a 
-charter  lllce  that  of  respondent  can  no  more 


make  the  salary  of  an  officer  a  matter  of 
contract  than  It  can  make  the  office  Itself 
such  a  matter.  It  cannot  omit  to  elect  a 
person  to  fill  an  office  and  then  contract  with 
some  person  to  perform  Its  duties.  No  one 
would  claim  that;  yet  it  Is  Just  as  plain 
that  it  cannot  fill  an  office  and  make  the 
compensation  for  performance  of  its  duties 
a  matter  of  contract.  This  court  very  re- 
cently passed  npon.  the  question  involved. 
Rettlnghouse  v.  City  of  Ashland,  106  Wis. 
585,  82  X.  W.  655.  The  authorities  to  that 
effect  are  very  numerous.  The  following  are 
but  a  small  part  of  them;  People  v.  Board 
of  Police,  75  N.  Y.  38;  People  v.  French,  91 
N.  Y.  265;  Kehn  v.  State,  93  N.  Y.  291; 
aark  V.  State,  142,  N.  Y.  101,  36  N.  B.  817; 
State  v.  Mayor,  etc.,  of  City  of  Nashville,  15 
Lea,  687;  Dyer  t.  United  SUtes,  20  Ct  CI. 
166;  Montague's  Adm'r  v.  Massey,  76  Va. 
907;  Larew  ▼.  Newman,  81  Cal.  588,  23  Pac. 
227;  Scbolfleld  v.  United  States  (D.  G)  82 
Fed.  676;  Stocksdale  v.  United  States  (D. 
C.)  39  Fed.  62;  Bowe  v.  City  of  St  Paul.  70 
Minn.  841.  78  N.  W.  184. 

Having  reached  the  conclusion  that  appel- 
lant was  a  city  officer  and  entitled  to  the  sal- 
ary Incident  to  his  office  at  the  time  his 
term  commenced,  the  next  question  is,  did 
he  estop  himself  by  signing  the  contract 
so  called,  and  accepting  the  amount  stipu- 
lated therein  for  his  services,  from  claiming 
any  additional  amount  notwithstanding  it 
was  less  than  his  legal  salary.  There  are 
authorities  to  sustain  the  affirmative  of  that 
proposition.  Hobbs  v.  Oity  of  Yonkers,  102 
N.  Y.  13,  6  N.  Ej.  778;  De  Boest  v.  Gambell, 
36  Or.  368,  68  Pac.  72,  363;  Brauer  v.  City  of 
Portland  (Or.)  68  Pac.  861;  Mclnery  v.  City 
of  Galveston,  68  Tex.  834;  O'Hara  v.  Town 
of  Park  BUver,  1  N.  D.  279,  47  N.  W.  380. 
The  learnM  trial  court  seems  to  have  been 
guided  by  those  cases,  but  they  hardly  fit 
the  facts  of  this  case.  In  each  then  was 
an  agreement  between  the  municipality  and 
the  officer,  to  take  less  than  the  legal  sal- 
ary, made  before  he  entered  upon  his  term 
of  office,  or  the  legal  salary  was  illegally 
reduced  Hefore  he  took  possession  of  the  of- 
fice, and  he  received  the  isame  by  express 
agreement  afterwards.  ■*  So  if  we  were  to  ap- 
prove the  rule,  that  would  not  necessarily 
lead  to  a  reversal  in  this  case.  It  is  one 
thing  to  agree  with  an  officer  l}efore  he  en- 
ters upon  his  term  of  office,  as  to  the  com- 
pensation he  shall  receive,  and  quite  an- 
other to  hold  over  him,  while  in  office,  the 
menace  of  a  removal  therefrom  unless  he 
consents  to  a  reduction  of  bis  legal  salary, 
and  by  that  means  induce  him  to  consent  to 
such  a  reduction.  It  is  difficult  to  see  how 
inch  a  proceeding  could  properly  receive 
Judicial  indorsement  It  is  unnecessary  to 
discuss  here  the  mischiefs  that  might  fiow 
from  such  a  system.  That  they  are  numer- 
ous and  serious,  as  regards  purity  in  mu- 
nicipal government  will  occur  to  any  sensi- 
ble man  of  ordinary  experience  In  public  af- 
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fairs,  by  a  moment's  reflection.  Th»t  is  suf- 
ficieat  to  condemn,  on  grounds  of  pabUc 
policy.  In  a  court  of  Joetlce,  any  attempt  to 
Invoke  «nch  a  traasacttoa  to  preclnde  an  offi- 
cer, forced  to  become  a  party  thereto,  from 
being  bttund  thereby  od  the  groond  of  estop- 
pel. Tbe  fonndatlon  principle  of  estoppel 
Is  Justice.  Where  there  Is  no  element  of  jus- 
tice there  can  be  no  element  of  estoppel  that 
can  be  ^iforced  by  the  contts. 

Independent  of  the  foi'egolng,  the  better 
itile  Is  that  where  the  law,  as  In  this  case, 
prohibits  a  municipality  from  meddling,  dur- 
ing an  officer's  term  of  office,  with  the  com- 
pensation he  shall  receive  for  Us  senices, 
the  doctrine  of  eBt«ppeI  cannot  be  Inrtiked 
to  thwart  it;  and  that  Is  the. rule  that  has 
been  adopted  In  this  state.  Clarke  t.  Mil- 
waukee Co.,  58  Wis.  65,  »  N.  W.  788;  Ret- 
tinghouse  v.  City  of  Ashland,  supra. 

Notwithstanding  the  condusloBs  reached, 
there  Is  yet  an  Insuperable  dlfilcnlty  In  grant- 
tng  appellant  relief  from  the  ]adgm«it  ap- 
|)ealed  from.  That  grows  out  of  the  fact 
that  we  are  not  Informed  by  the  record  as 
to  what  salary  appellant  was  legally  entitled 
to.  We  cannot  iBrfer  that  the  salary  fixed  In 
February  was  either  more  or  leas  than  ttut 
salary  Incident  to  the  office  when  appellant 
entered  upon  his  dwtlea,  or  that  the  amount 
he  received  Is  either  more  or  less  than  the 
legal  amount  We  ha-ve  no  Information  on 
the  subject.  Por  aught  that  atppeBrs,  white 
appeltamt  was  compelled  to  take  lees  than 
965  per  month,  be  may  have  received  more 
than  the  legal  salary.  It  stands  conceded 
that  tbe  action  of  the  common  council  In  Feb- 
ruary was  Illegal,  as  the  charter  expressly 
required  the  salary  to  be  fixed  in  March  pre- 
ceding tbe'commcncement  of  tbe  term.  This 
situatlen  Is  unfortunate  for  appelant  tf  $42 
per  month  is  less  than  his  legal  tolary,  but 
It  is  a  misfortune  that  this  court  Is  power- 
less to  relieve  blm  from.  If  there  was  a 
btH  of  exceptions  showing  what  the  legal 
salary  was,  or  if  there  was  a  finding  of 
fact  on  tbe  subject,  tbe  situation  would  be 
different.  As  tbe  case  stands  we  must  affirm 
the  jtJdgment  • 

The  judgment  Is  affirmed. 


PORTAOB  COUNTY  v.  TOWN  OF  NE8H- 
KORO. 

^Supreme  Court  ef  Wiscoosin.     March  19, 
1901.) 

PAUPEHS— UABILITT  OF  TOWN  FOR  SUPPOBT 
—RELIEF  FURNISHED  BY  COUNTY. 

Rev.  St  18»8,  §  1512,  provides  tliat  when 
any  person  not  having  a  legal  settlement  there- 
in shall  be  taken  side  in  any  town,  city,  or 
village,  or  for  any  other  cause  Kliall  be  in  need 
of  relief,  the  proper  authorities  shall  furnish  the 
neeSed  assistance  to  such  person,  and  the  ex- 
penses so  incurred  shall  be  a  cliarge  a^inst 
the  county,  and  the  amount  so  paid  by  tbe 
county  may  be  recovered  in  an  action  against 
the  town,  city,  or  village  in  which  such  pauper 
has  a  legal  settlement  Held,  that  a  county 
eould  recover  from  the  town  wherein  the  per- 


sona relieved  had.  their  legal  settlement  the 
amount  expended  for  relief  furnished  nonresi- 
dent paupers,  though  they  resided  in  the  state, 
such  relief  having  been  famished  by  a  town 
within  the  county,  and  the  claim  of  the  town 
audited  and  paid  to  the  town  by  the  county. 

Appeal  from  circuit  court,  Marqaette  coun- 
ty; Robert  G.  Slebecker,  Judge. 

Action  by  Portage  county  against  the  town 
of  NeshkoTO.  From  a  Judgment  in  favor  of 
the  defendant  the  plalntlffl  appeals.  Re- 
versed. 

Action  to  recover  for  supporting  John  and 
Annie  Bahn,  paupers,  who  had  a  legal  set- 
tlement In  defendant  town,  but  went  there- 
from to  the  town  of  Almond,  In  plaintllT 
county,  in  October,  1886,  and  within  a  few 
days  thereafter  required  relief  there  at  pub- 
lic expense,  and  received  It  Within  the  time 
required  by  section  1512,  Rev.  St  1888,  the 
town  of  Almond  complied  with  the  conditions 
of  such  section  as  to  rendering  plalntiCT  lia- 
ble to  reimburse  it  for  the  expenses  thus  In- 
cturred.  If  tbe  case  was  one  covered  by  sucb 
section.  The  county  did  not  take  charge  of 
the  paupers,  by  reason  whereof  the  town  of 
Almond  was  compelled  to  continue  to  sup- 
port them  for  the  length  of  time  covered  by 
tbe  claim  in  suit  Tbe  expenses  thereof 
were,  In  due  time,  audited  by  the  plaintilT 
pursuant  to  section  1512,  and  paid.  This  ac- 
tion was  brought  to  obtain  reimbursement 
for  the  county,  from  defendant,  as  the  town- 
In  which  the  paupers  had  a  legal  settlement 
The  court  dismissed  the  action  because  the 
relief  was  of  an  emergency  character  and 
not  within  section  151^,  Id.,  and  because,  in 
a  case  like  this,  there  is  no  legal  liability  of 
the  town  in  which  the  pauper  has  a  legal  set- 
tlement to  reimburse  a  county  tbat  shall 
have  paid  for  tbe  support  of  such  pauper 
while  a  public  charge  in  some  ofher  town. 

W.  F.  Owen,  for  a[4>ellant.  John  J.  Wood, 
Jr.  (J.  H.  Rogers,  of  counsd),  for  re^tond- 
ent 

•MARSHALL.  J.  (after  stating  tbe  ttict^. 
As  shown  in  Milwaukee  Go.  v.  CH7  at  EOw- 
boygan,  94  Wis.  58,  «S  N.  W.  387,  tram  tet- 
citorial  days  it  has  been  the  poHcT  tt  ovr 
laws  that  all  poor  pa-sons,  commonly  known 
as  paupers,  and  all  helpless  perseas  away 
from  borne  la  a  lAice  where  they  are  ndther 
residents  nor  have  a  legal  settlement  thongb 
not  strictly  panpers,  standing  In  need  of  re- 
lief, shall  harve  it  at  pubUe  expense.  We 
took  such  systoB  Indirectly  from  Massa.- 
chusetts,  where  It  was  adopted  as  early  as 
1703.  Up  to  1886  at  least,  the  syatera  treat- 
ed persoas  entitled  to  r^ef  as  of  foor 
classes:  d)  Every  persost  in  need  at  relief 
■s  a  pauper  in  tbe  particular  locality  where 
be  had  a  legal  settlement;  (^  every  person 
not  a  resident  nor  having  a  legal  settleaaent 
therMn,  tali«n  sick,  lame,  or  becoming  ovther- 
wi£e  disabled,  in  any  town,  dty  or  village, 
and  not  having  money  or  property  to  pay  hla 
board,  attendance  and  medical  aid;  (^  every 
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person  becoming  a  public  diarge  for  aiqipivt 
In  any  town,  hAving  no  legal  settlement  there- 
in, but  bavlng  sucii  a  settlement  In  tbls 
state;  (4)  persons  requiring  public  support 
as  paupers'  in  tbls  state  and  not  baviug  a 
legal  settlement  tberein.  The  duty  of  re- 
lieving evei?  person  of  the  first  class  wa« 
imposed  absolutely  upon  the  town  In  which 
he  had  his  legal  settlement;  that  of  reliev- 
ing every  one  of  the  second  class  was  im- 
posed primarily  on  the  town  where  the  neces- 
sity therefor  occurred,  with  the  right  of  re- 
imbursement from  the  connty  in  which  the 
town  was  located,  and  right  of  the  county 
to  be  In  turn  reimbursed  by  the  town  In 
which  the  aesieted  person  had  a  legal  settle- 
ment The  primary  duty  to  relieve  every 
person  of  the  third  class  was  imposed  <« 
the  town  where  such  person  should  become 
«  public  charge,  but  with  the  right,  upon 
compliance  with  certain  speclHed  conditions, 
to  reimbursement  by  the  town  where  the  as- 
sisted person  had  a  .legal  settlement  The 
duty  to  reUeve  every  person  of  the  fourth 
class  was  imposed  on  the  county  where  the 
need  thereof  should  occur.  The  first  was 
covered  by  section  1469,  the  second  by  sec- 
tion 1512,  the  third  by  sections  1513  and  1514, 
and  the  fourth  by  section  1517,  Rev.  St.  187a 

It  will  be  seen  that  the  ultimate-  liability 
for  relieving  every  person  entitled  thereto  at 
pnbUc  expense,  under  the  statutes  of  137S, 
rested  on  the  particular  pcditical  subdivision 
of  the  state  where  such  person  bad  a  legal 
settlement,  if  be  bad  one  In  this  state.  It 
is  now  claimed  that  such  system  was  lehan- 
ged  by  chapter  216,  Laws  1896,  so  that  there 
Is  now  no  liability  on  the  port  of  a  town  in 
which  a  poor  pesson  has  a  legal  settlement  to 
pay  the  expenses  necessarily  incurred  for  his 
support  in  another  town.  That  would  be  an 
onreasoaable  and  radical  change.  It  would 
be  such  a  departure  from  the  old  system, 
that  existed  from  the  foundation  of  the  ter- 
ritorial government  to  1865,  and  for  half  a 
century  before  that  In  the  state  from  which 
we  took  it  by  adoption,  that  unless  the  lan- 
guage of  the  act  in  question  clearly  Indicates 
such  a  change  It  cannot  be  held  by  Judicial 
CMistruction  to  have  been  accomplished,  if 
a  reasonable  meaning  can  be  given  to  such 
act 

The  following  are  the  changes  effected  In 
the  statutes  of  1878:  There  the  language  as 
to  the  persons  entitled  to  relief  under  section 
1512  was  this:  "Any  person  not  a  resident, 
nor  having  a  legal  settlement  therein,  who 
shall  be  taken  sick,  lame,  or  otherwise  dis- 
abled. In  any  town,  and  shall  not  have  mon- 
ey or  property  to  pay  his  board,  atteadance 
and  medical  aid."  The  words  "not  a  resi- 
dent" were  stricken  out;  the  word  "not"  was 
substituted  for  the  word  "nor";  the  words 
"dty  or  village,  or  for  any  other  cause  shall 
be  In  need  of  relief  as  a  poor  person"  were 
added  after  the  word  "town";  and  the  words 
"and  maintenance"  were  inserted  after  the 
word  "board";  so  that  the  revised  section,  as 


regards  persooB  entitled  to  relief,  was  made 
to  read  aa  follows:  "Any  person  not  having 
a  legai  settlement  therein,  who  siutU  be 
taken  sick,  lame  or  otherwise  disabled,  in 
any  town,  city  or  village,  or  for  any  other 
cause  shall  be  in  meed  of  relief  as  a  poor  per- 
son, and  shall  not  have  money  or  pnoparty 
to  pay  his  board  and  mainteoance,  attend- 
ance and  medical  aid."  There  was  also  add- 
ed to  the  section  a.  provision  giving  to  the 
municipality  upon  which  the  duty  of  fur- 
nishing relief  is  imposed,  the  right  in  all 
cases  to  be  reimbursed  by  the  county  in 
which  it  is  located,  upon  giving  notice  as 
therein  indicated.  That  provision  is  ax  fol- 
lows: "It  shall  In  all  such  cases  be  tlie  duty 
of  the  town,  city  or  village  authorities  vrtth- 
in  ten  days  after  such  perstm  so  becomes  a 
public  charge  in  their  town,  city  or  village 
to  notify  the  county  clerk  of  such  fact  snd 
thereupon  the  county  authorities  may  tate 
charge  of  such  poor  person  and  remove  him 
to  the  county  po<H:  farm  or  reUeve  him  in  such 
other  manner  as  they  may  see  lit"  Secticms 
1513  and  1S14  of  the  old  statnte,  which  re- 
lated to  persons  of  the  third  class  mention- 
ed, were  repealed;  and  the  language  of  sec- 
tion 1517  as  to  persons  rellevable  under  it 
which  theretofore  read,  "All  poor  persons 
in  their  county,  who  have  no  legal  aettle- 
ment  in  any  town  in  this  state,"  was  changed 
by  substitatlBg  for  the  words  "any  town  in 
this  state"  the  words  "the  town,  city  or 
village  where  they  may  be,  except  as  pro- 
vided in  section  1512." 

The  legislative  purpose  of  such  changes 
was  dearly  Indicated  in  the  title  to  the  act 
making  them.  It  reads  as  foUows:  "An  act 
to  simplify  the  method  of  giving  aid  to  pau- 
pers and  the  method  of  collecting  the  sane 
in  certain  cases."  There  is  nothing  tn  that 
pointing  to  a  purpose  to  change  the  location 
of  the  burden  of  relieving  persons  entitled  to 
relief  at  public  exp«ise.  It  indicates  only  a 
simplification  of  the  method  of  performing 
an  existing  public  duty,  and  oC  Imposing  the 
cost  thereof  upon  the  locality  UaMe  there^ 
for.  The  relief  under  section  1612,  thereto- 
tore  confined  to  mere  transioit  persons  in 
need  of  relief  by  reasfm  of  some  sudden  dis- 
ablement in  a  town  where  they  had  neither 
a  legal  settlement  nor  a  residence,  and  with- 
out money  or  property  to  pay  their  board, 
attendance  or  medical  aid,  regardless  of 
whether  or  not  they  were  paupers  strictly 
so  called,  was  broadened  out  by  omitting  the 
words  "not  a  resident"  so  tiiat  the  only  es- 
Bentlal,  independent  ot  the  drcnmstance  of 
inability  to  personally  provide  for  the  im- 
mediate necessity  caused  by  the  disablement 
accompanied  with  want  of  money  or  prop- 
erty at  land,  is  that  of  the  sufferer  hav- 
ing no  legal  settlement  In  the  territory  where 
relief  is  needed.  To  the  restrictive  words, 
"any  person  taken  si<A,  lame  or  otherwise 
disabled,"  there  were  added  the  words, 
"Any  person  who  from  any  cause  shall  be  Ib 
need  of  relief  as  a  poor  person."     Those 
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words.  In  their  literal  sense,  Indnde  the  per^ 
sons  mentioned  In  section  1513,  which  was 
repealed.  The  manner  of  the  relieving  town 
•btainlng  reimbursement  for  its  expenses  be- 
ing changed  by  the  addition  to  section  1512, 
giving  it  the  right  to  reimbursement  by  the 
ooTUity  in  all  cases,  both  sections  1513  and 
150.4  became  useless,  and  they  were  therefore 
repealed. 

We  can  see  no  reason  for  saying  that  the 
change  Ui  section  1512,  made  by  the  addition 
of  the  words,  "or  for  any  other  cause  shall 
be  in  need  of  relief  as  a  poor  person,"  was 
intended  merely  to  broaden  out  the  circum- 
stances under  which  mere  transients  were 
entitled  to  r^ief.  That  is  contrary  to  the 
literal  meaning  of  the  words,  and  incon- 
sistent with  the  declared  purpose  of  the  act 
and  the  omission  from  the  revised  section  of 
the  words  "not  a  resident."  Sudi  omission 
was  necessary  to  include  the  class  of  Indigent 
persons  formerly  relievable  under  section 
1513,  as  they  are  often  residents  of  the  town 
where  they  become  a  public  diarge.  It  was 
also  necessary  to  add  the  words  "mainte- 
nance" and  the  words  "relieved  as  poor  per- 
sons," because  the  class  relievable  under  sec- 
tion 1513  were  of  the  pauper  class,  strictly 
so  called,  and  the  relief  required  was  main- 
tenance, not  merely  such  relief  as  section 

1512  formerly  contemplated. 

The  several  changes  in  section  1S12,  It  has 
been  seen,  preserved  all  of  its  existing  fea- 
tures, added  everything  contained  In  section 

1513  as  to  persons  entitled  to  relief,  and  sub- 
stituted for  section  1514  a  provision  giving 
the  relieving  town  the  right  of  reimburse- 
ment from  the  county.  Thus  the  purpose  of 
the  act  of  lSd5,  indicated  by  its  title,  was 
effected.  All  nonresident  persons  entitled  to 
be  relieved  by  any  town,  city  or  village  are 
now  in  one  class;  the  county  In  which  such 
town,  dty  or  village  is  located  Is  made  sec- 
ondarily liable  in  all  such  cases,  and  the 
town,  dty,  or  village  In  which  the  assisted 
person  has  a  legal  settlement,  it  any,  Is  ulti- 
mately liable  the  same  as  before,  but  instead 
of  to  the  town,  dty  or  village  primarily  lia- 
ble in  one  class  of  cases,  and  to  the  munici- 
pality secondarily  liable  In  the  other,  it  is  lia- 
ble In  all  such  cases  to  the  county  in  which 
the  municipality  furnishing  the  relief  is  lo- 
cated. The  town,  city  or  village  primarily 
liable,  but  not  necessarily  ultimately  liable 
in  all  cases,  deals  with  the  county  of  which 
it  forms  a  part,  and  such  county  deals  with 
the  town  upon  which  the  ultimate  burden  Is 
cast  If  the  section,  as  it  now  stands,  had 
been  properly  punctuated  by  pointing  off  by 
commas  the  clause,  "or  for  any  other  cause 
shall  be  in  need  of  relief  as  a  poor  person," 
we  apprehend  that  it  never  would  have  oc- 
curred to  any  one  that  such  clause  was  used 
merely  to  add  another  drcumstance  entitling 
persons  of  the  class  already  provided  for  In 
the  section  to  relief.  Instead  of  to  add  an- 
other dass  of  persons. 

Th*   change   In  section   1517  emphasizes 


what  has  been  said  as  regards  the  legislative 
intent  not  to  change  the  ultimate  locality  of 
the  public  burden  as  to  the  expense  of  rdiev- 
Ing  any  class  of  persons  entitled  thereto.  As 
before  Indicated,  it  formerly  only  required 
the  county  board  to  take  charge  of  and  re- 
lieve every  person  in  the  county  in  neei 
thereof  having  no  legal  settlement  In  any 
town,  dty  or  village  in  this  state.  The  lia- 
bility of  the  county  having  been  created,  by 
the  changes  In  section  1512,  to  reimburse,  in 
all  cases,  every  town,  city  or  village  for  ex- 
penses Incurred  for  the  relief  of  any  poor 
person  not  having  any  legal  settlement  there- 
in, upon  the  minor  munldpallty  complj-lng 
with  its  provisions  in  regard  to  notice  to  the 
county  clerk  of  the  fact  of  such  iierson  be- 
coming a  charge  upon  such  munldpallty,  and 
privilege  granted  to  the  county.  In  harmony 
therewith,  upon  receiving  sudi  notice,  to  take 
charge  of  the  Indigent  person  and  remove 
him  to  the  poor  bouse  or  otherwise  provide 
for  his  needs  as  the  proper  county  authori- 
ties might  see  fit,  section  1517  was  made  to 
harmonize  therewith  by  so  changing  Its  lan- 
guage as  to  place  with  the  county  board  the 
care  of  all  persons  in  the  county  needing  pub- 
lic relief  and  having  no  legal  settlement 
therein,  except  as  provided  In  section  1512, 
regardless  of  whether  they  have  a  legal  set- 
tlement In  the  state  outside  the  county  or 
not  We  have  now  one  system  of  caring  for 
paupers  having  no  legal  settlement  In  the 
town,  dty  or  village  where  support  Is  need- 
ed, one  source  for  such  town,  dty  or  village 
to  look  to  for  reimbursement,  and  one  way  of 
reaching  the  mimlclpality  ultimately  liable. 
Whereas  before  there  were  four  classes  of 
persons,  we  may  now  treat  all  as  three  dass- 
es  with  regard  merely  to  the  manner  in 
which  the  expense  is  to  be  primarily  and  ul- 
timately borne.  Formerly  the  munldpallty 
primarily  liable  was  required  to  look  for  re- 
imbursement in  some  cases  to  the  county  of 
which  It  formed  a  part,  and  In  others  to 
some  other  minor  munldpallty  which  might 
be  situated  within  the  county  or  in  some  dis- 
tant part  of  the  state.  Now,  In  all  cases 
where  reimbursement  is  due  at  all  to  the  mu- 
nicipality primarily  liable.  It  Is  ftom  the 
county  In  which  such  municipality  is  located. 
Formerly  a  town  might  maintain  a  poor  per- 
son having  no  legal  settlement  therein  for  an 
Indefinite  length  of  time  without  giving  no- 
tice thereof  to  the  munldpallty  ultimately 
liable,  and  without  such  want  of  notice  af- 
fecting such  liability.  Now,  notice  to  the 
coimty  of  relief  being  given  by  a  minor  mu- 
nicipality to  a  person  not  having  a  legal  set- 
tlement therein,  must  be  given  within  ten  days 
of  the  time  of  such  person  becoming  a  public 
charge  In  order  to  preserve  its  right  to  re- 
imbursement. Then,  the  cotmty  authorities 
only  had  the  right  to  take  charge  of  poor  per- 
sons having  no  legal  settlement  In  any  town 
In  this  state;  now  they  have  the  care  of  ev- 
ery poor  person  relieved  as  such  in  any  town 
in  the  county  in  which  such  person  has  no 
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legal  settlement,  except  as  otberwise  express- 
ly provided  In  section  1512.  That  merely  Im- 
poses upon  the  minor  municipality  the  duty 
of  preventing  unnecessary  suffering  In  the 
emergency  cases  {nentloned,  and  In  all  cases 
of  persons  becoming  a  pnbllc  charge  tberdn, 
and  of  continuing  relief  so  long  as  necessary 
unless  displaced  by  the  county  authorities  nn- 
der  section  1517. 

In  the  case  before  ns  the  persons  relieved 
were  In  need  thereof  as  paupers,  within  the 
plain  meaning  of  section  1512,  and  the  appel- 
lant county,  according  to  law,  became  liable 
to  the  town  which  furnished  such  relief;  and 
having  discharged  such  liability.  It  became 
t-ntitled  to  reimbursement  from  the  respond- 
ent, the  town  In  which  the  persons  relieved 
had  a  legal  settlement. 

The  Judgment  of  the  circuit  court  must  be 
reversed  and  the  cause  remanded  for  a  new 
trial. 

So  ordered. 


BANK  OP  COMMERCE  v.  ELLIOTT  et  si. 

(Supreme  Court  of  Wisconsin.    March  19, 

1901.) 

INTERVENTION— TRUSTBB  IN  BANKRtJPTCT^;- 
-DBNIAL- APPEAL -WSCHARGB  IN  BANK- 
RUPTCY—EFFECT —  aARNISHHBNT  —  C03T»- 
APPEAU 

1.  An  order  having  been  made  in  bankruptcy 
proceedings  In  the  federal  court,  directing  the 
trustee  under  section  lib  of  the  bankrupt  act 
to  intervene  in  a  suit  pending  in  a  state  court 
to  which  the  bankrupt  is  a  party,  the  latter 
court  will  be  governed.  In  deciding  an  applica- 
tion to  permit  sncb  intervention,  by  state  laws 
and  jodfclal  policy.  ,    ^ 

2.  If  such  an  application  to  intervene  is  ae- 
nietl,  only  a  party  actually  aggrieved  by  the 
adverse  decision  can  be  heard  on  appeal  there- 
from: and  the  trustee  cannot  be  so  heard  un- 
less he  shall  have  first  applied  to  the  state 
court,  failed  in  his  application,  and  appealed 
■peciallv  from  the  decision. 

3.  A  discharge  of  a  debtor  in  bankruptcy  does 
not  extinguish  for  all  purposes  a  debt  upon 
which  it  operates,  so  as  to  displace  the  jurisdic- 
tion of  the  state  court  in  a  pending  action  to 
enforce  it.  Notwithstanding  the  discharge,  the 
cause  of  action  to  recover  the  debt  continues, 
unless  the  bankrupt  insists  upon  bis  discharge 
by  pleading  it  in  bar  of  further  proceedings  in 
the  suit. 

4.  If  a  person  is  discharged  from  ^is  debts 
in  bankruptcy,  pending  a  suit  against  him  to 
recover  a  debt  upon  which  such  discharge  op- 
erates: 

(a)  The  plaintiff,  by  leave  of  conrt,  and 
before  answer  setting  op  the  discharge,  may 
discontinue  the  action  without  costs,  and  will 
generally  be  permitted  to  do  so; 

(b)  The  suit  may  proceed  to  Judgment  not- 
withstanding the  discharge,  if  the  defendant 
does  not,  by  a  pn^er  proceeding,  insist  ui>on  it 
as  a  defense; 

(c)  Upon  the  defendant  applying  to  the 
conrt  for  leave  to  plead  bis  discbarge  In  bank- 
ruptcy, the  court  may,  as  terms  of  granting 
such  application,  require  a  waiver  of  any  costs 
up  to  the  time  of  setting  up  the  new  defense; 

(d)  The  right  to  plead  the  discharge  in 
bankruptcy  may  be  waived  by  unreasonable 
delay  to  the  plaintiff's  prejudice  or  by  answer- 
ing without  setting  up  the  discharge; 

(e)  If  the  defendant  pleads  his  discharge 
as  a  defense  to  the  plaintiff's  claim,  no  terms 
being  imposed,  the  cause  will  stand  for  trial 
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like  any  other.  If  the  defendant  recovers  he 
will  be  entitled  to  costs  the  same  as  in  other 
cases,  and  plaintiff  will  be  entitled  to  costs  if  he 
recovers. 

5.  If  a  debt  is  discharged  in  bankruptcy  pend- 
ing an  action  in  the  state  court  to  recover  the 
same^  and  there  is  a  lien  created  by  law  inci- 
dent to  such  debt,  a  plea  in  bar  of  further 
proceedings  in  the  case  will  not  preclude  the 
court  from  rendering  such  a  judgment  as  may 
be  necessary  to  enable  the  plaintiff  to  enforce 
the  lien,  if,  notwitiistanding  the  discharge,  it 
is  preserved  by  the  bankrupt  act. 

6.  Hie  interest  which  the  plaintiff  in  a  gar- 
nishee action  obtains  in  the  property  or  credits 
of  the  defendant,  by  the  due  service  of  a  gar- 
nishee process  upon  the  person  liabie  'to  such 
defendant  as  a  debtor  or  custodian  of  his  prop- 
erty, is  a  lien  created  by  law  within  the  mean- 
ing of  the  bankrupt  act,  and  an  action  pending 
to  recover  an  indebtedness  which  has  been  dis- 
charged in  bankruptcy,  having  a  garnishee  ac- 
tion incidental  thereto,  will  survive  the  dis- 
charge and  defense  on  that  ground,  so  far  as 
to  permit  a  judgment  in  form  against  the  de- 
fendant, enforceable  as  to  the  equitable  lien 
secured  in  the  garnishee  action. 

7.  The  defendant  in  an  action  to  which  a  gar- 
nishee action  is  incident,  in  which  issue  has 
been  joined,  is  a  joint  defendant  with  the  gar- 
nishee in  the  latter  action,  and  under  circum- 
stances coming  within  the  last  clause  of  section 
2772,  Rev.  St  1898,  a  judgment  for  costs  may 
be  rendered  in  favor  of  the  two  jcHntly. 

8.  Where  a  cause  of  action,  existing  at  the 
time  an  action  was  commenced  to  enforce  it, 
has  been  fully  extinguished,  the  action  cannot 
piroceed  for  the  mere  purpose  of  the  recovery  of 
costs. 

9.  The  principle  last  announced  does  not  ap- 
ply to  the  status  of  an  action,  to  recover  a  debt 
after  it  has  been  discharged  in  bankruptcy, 
commenced  before  such  discharge. 

10.  An  appeal  from  a  Judgment  will  not  bring 
up  for  review  an  order  entered  denying  a  mo- 
tion to  set  the  judgment  aside  and  grant  a  new 
trial. 

11.  Where  a  judgment  is  reversed  and  a  new 
trial  granted,  this  court  has  discretionary  pow- 
er under  section  2040.  Rev.  St  1896,  to  direct 
that  the  costs  taxed  in  this  court  in  favor  of 
the  prevailing  party  shall  abide  the  final  result 
in  the  court  below. 

12.  Where  the  amount  in  controversy,  exclu- 
sive of  costs,  is  only  $3.11,  and  the  party  ap- 
pealing fails  to  take  such  proceedings  in  the 
court  below  as  will  render  it  probable  thnt  in 
case  of  a  reversal  a  more  favorable  judgment 
will  be  obtained  than  before,  and  a  new  trial 
Is  required,  the  costs  taxed  in  this  court  In 
favor  of  the  prevailing  party  will  be  made  to 
abide  the  final  result. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court,  Douglas  county; 
A.  J.  Vlnje,  Judge. 

Actions  by  the  Bank  of  Commerce  against 
John  E.  A.  Elliott  and  others.  The  actions 
were  tried  together.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Judgments  In  the 
main  action  and  the  first  garnishee  action  re- 
versed, and  In  the  second  garnishee  action 
affirmed. 

A  main  and  two  garnishee  actl<His.  The 
main  action  was  to  recover  on  a  promissory 
note  of  $200.  Defendant  Elliott  pleaded  that 
tbe  debt  as  to  him,  had  been  discharged  In 
bankruptcy  proceedings  prior  to  tbe  com- 
mencement of  the  action.  Tbe  three  actions 
were  submitted  to  the  court  for  determina- 
tion at  the  same  time,  on  a  stipulation  of 
facta  of  which  tbe  following  Is  the  substance: 
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The  first  gamlsJiee  action  was  commenced 
March  8,  1868.  The  Northwestern  Coal  Rail- 
way Company  answered,  disclosing  an  in- 
debtedness to  defendant  Elliott  of  $57.50  for 
wages  earned  in  February,  1808,  and  |17.60 
for  wagee  earned  in  March,  1898t  up  to  the 
time  of  the  commencement  of  the  garnishee 
proceedings,  and  claiming  that  such  Indebt- 
edness was  exempt  as  EUlotf  s  wages,  he 
having  a  family  dependent  upon  him  for  suxv 
port.  A  second  garnishee  action  was  com- 
menced December  9,  1898.  The  garnishee 
answered  disclosing  indebtedness  to  Elliott 
of  $72.10  as  wages  earned  in  November,  1898, 
and  $24.60  as  wages  earned  In  December  up 
to  the  time  of  the  garnishment.  Issue  was 
taken  by  plaintiff  on  the  answer  of  the  gar- 
nishee In  each  case.  December  29,  1808,  El- 
liott was  adjudged  a  bankrupt  in  the  United 
States  district  court  for  the  Western  district 
of  Wisconsin.  The  indebtedness  sought  to  be 
recovered  in  the  main  action,  at  the  time  of 
the  commencement  thereof,  was  due  plaintiff 
as  alleged  In  the  complaint,  and  no  part 
thereof  had  been  paid,  butSaUott  was  sub- 
sequently discharged  therefrom  in  the  bank- 
ruptcy proceedings.  An  order  was  entered 
in  such  proceedings,  upon  objection  made  to 
the  discharge  of  ElUott,  authorizing  the  trus- 
tee therein,  George  El  Dietrich,  to  prosecute- 
the  garnishee  action,  commenced  by  plain- 
tiff, for  the  benefit  of  the  bankrupt's  estate. 
February  17,  1890,  In  the  bankruptcy  pro- 
ceedings, there  was  duly  set  apart  for  El- 
liott, as  exempt  property,  his  wages  prior 
to  March  8,  1898,  amounting  to  $71.89,  held 
by  the  garnishee,  and  also  $45.23  earned  by 
Elliott  and  held  by  the  garnishee  in 'the  sec- 
ond garnishee  action,  said  amounts  represent- 
ing the>  balance  of  the  bankrupt's  earnings 
of  $00  per  month  for  three  months  before  the 
dates  of  the  respective  garnishments,  and 
not  exceeding  $180  in  all  for  each  of  the 
garnishments.  The  amount  earned  by  El- 
liott for  the  three  months  preceding  the  first 
garnishment  was  $183.11.  and  for  the  thre« 
months  preceding  the  second  garnishment 
$231.07.  The  amount  left  after  deductlnc 
$180  for  each  three  months  is  $54.7&  $06.00 
represents  the  amount  earned  by  the  bank- 
rupt, held  by  the  garnishee  at  the  time  of  the 
second  garnishment,  December  9.  1898.  No- 
vember 1,  1898,  an  order  was  drawn  on  the 
garnishee  by  John  B.  A.  Elliott  requesting 
payment  of  his  wages  for  November  to  James 
T.  Elliott,  which  said  order  was  accepted  by 
the  garnishee  November  2.  1898.  December 
10,  1898,  $72.10  was  paid  upon  said  order. 
Thereafter  James  T.  Elliott  paid  to  defend- 
ant Elliott  $90.  James  T.  Elliott  is  a  cred- 
itor of  defendant  Elliott  and  is  represented 
in  the  bankruptcy  proceedings.  No  part  of 
Elliott's  earnings,  mentioned  as  held  by  the 
garnishee,  has  been  paid  to  the  trustee  in 
bankruptcy  or  paid  Into  court  Defendant 
Elliott  is  an  unmarried  man,  but  has  a  fam- 
ily dependent  upon  him  for  support  He  is 
entitled  to  $60  per  month  as  exempt  under 


ths  statute.  No  Judgment  has  l>een  entered 
iir  this  actios  against  either  of  the  defend- 
ants. 

A  bill  of  exceptions  In  each  case  shows 
that  on  the  pleadings  and  |he  stipulation  of 
facts  motions  were  made  by  the  plaintiff,  in 
each  of  the  garnishee  cases,  for  an  order 
making  the  trustee  In  bankruptcy  a  party  to 
represent  the  estate.  A  motion  was  Also 
made  in  the  main  action  .for  a  special  Judg- 
ment against  Elliott  one  not  recognizing  the 
existence  of  any  personal  liability  but  en- 
forceable against  the  credits  in  the  hands  of 
the  garnishee.  The  motions  were  denied, 
and  due  exception  was  taken  to  each  ruling. 
A  motion  was  made  on  behalf  of  defiendant 
Elliott  for  a  dismissal  of  the  main  action  as 
to  him,  and  a  motion  was  also  made  in  each 
of  the  garnishee  actions  to  dismiss  the  same. 
All  of  such  motions  were  granted,  due  excep- 
tion to  each  ruling  being  taken.  Judgment 
was  thereupon  entered  In  the  main  action, 
and  subsequently  costs  were  taxed  and  in- 
serted thweln,  the  amount  being  $24.63.  Pa- 
pers are  in  the  record  on  the  appeal  in  such 
action,  relating  to  subsequent  proceedings  as 
to  costs,  but  they  all  relate  to  proceedings  in 
the  garnishee  actions.  Judgment  was  Al- 
tered In  the  first  garnishee  action  dismissing 
the  same  and  in  torm  for  costs  In  favor  of 
BUlott  and  the  garnish^  Jointly.  Two  cost 
bills  were  presented  to  the  taxing  officers 
and  were  taxed,  one  In  favor  of  the  garnishee 
defendant  for  $23.63,  and  one  in  favor  of  the 
defendant  Elliott  and  the  garnishee  for  $31. 
23.  Only  the  smaller  cost  bill  as  taxed  was 
entered  in  the  Judgment  Objection  was 
made  before  the  taxing  officer  to  the  taxa- 
tion of  any  costs,  also  to  the  following  Items 
which  were  allowed  by  the  clerk:  $3  for  at- 
tending trial;  50  cents  for  sheriff's  fees  on 
serving  the  summons.  There  was  a  further 
objection  to  the  taxation  of  any  costs  In  favor 
of  the  garnishee  because,  the  answer  being 
made  under  section  2760.  Bev.  St  1898,  ad- 
mitting a  liability,  the  only  costs  allowable 
to  the  garnishee  were  $3.  The  rulings  of  the 
Clerk  were  duly  presented  to  the  circuit  court 
for  consideration,  on  a  motion  for  a  review 
of  the  taxation  of  costs,  and  the  motion  was 
denied.  A  motion  was  made  after  Judgment 
for  an  order  setting  the  same  aside  and 
granting  a  new  trial,  which  was  denied,  but 
the  appeal  was  taken  from  the  Judgment 
only. 

In  the  second  garnishee  action.  Judgment 
was  rendered  In  form  for  costs  in  favor  of 
defendant  Elliott  and  the  garnishee.  Two 
cost  bills  were  presented  to  the  taxing  officer 
for  taxation,  one  tor  $23.53  In  favor  of  the 
garnishee  defendant  and  one  for  $31.23  in 
favor  of  defendant  Elliott  and  the  garnishee. 
Both  were  taxed  bat  only  the  larger  bli: 
was  Included  in  the  Judgment  Objection 
was  made  before  the  taxing  officer  as  follows: 
To  the  taxation  of  any  costs;  to  the  taxation 
of  any  costs  in  excess  of  $3;  to  the  following 
items  which  were  allowed:  $3  for  attending 
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trial,  $2  for  a  tenn  fee,  50  cents  shorlfrs  feet 
for  serrlng  snnuiionB.  The  exceptions  to  tbe 
ralings  of  the  clerk  were  duly  presented  to 
tbe  court  for  coaslderation  on  a  motion  for 
a  review  of  the  taxation  of  costs,  and  the 
motion  was  denied.  A  motion  was  made  aft- 
er Judgment,  based  on  affidaylts.  for  an  or- 
der settins  it  aside  and  granting  a  new  trial, 
which  was  denied.  Tbe  appeal  Is  from  tjic 
Judgment  aalj.  Defendant  Elliott  neglected 
to  plead  his  discharge  In  baultruptcy  for  sev* 
eral  months  after  It  was  granted,  and  was 
then  permitted  to  enter  such  plea  in  the  main 
action,  and  In  tbe  second  garnishee  action, 
without  the  ImpoaitioD  of  any  terms.  After 
such  plea  was  Interposed  plaintiff  made  no 
offer  to  discontinue  either  of  the  actions,  and 
after  tbe  lapse  of  seTeral  mouths  they  were 
brought  to  a  bearing  mainly  on  the  defense 
as  before  indicated,  of  the  discbarge  in  bank- 
ruptcy. 

Beed  ft  Keed,  for  appellant  Arnold  &  Ar- 
nold, for  lespendents. 

MARSHALL,  J.  (after  stating  the  facta). 
It  ■•  claimed  that  tbe  trial  court  erred.  (1) 
iB  refusing  to  malie  tbe  trustee  in  bankrupt- 
cy a  party  to  tbe  main  action;  (2)  in  refus- 
ing to  award  plaintiff  a  special  Judgment 
In  such  action;  (3)  in  dismlBslng  the  actions 
or  dtber  of  them;  (4)  in  granting  costs  to 
defendant  Elliott  in  the  main  action:  (6) 
in  granting  full  costs,  or  costs  as  taxed,  to 
defendant  Elliott  and  tbe  garnishee  defend- 
ant in  tbe  two  garnishee  actions;  (0)  in  re- 
fusing to  review  tbe  taxation  of  costs  in  each 
case;  (7)  In  refusing  to  vacate  the  Judgments 
and  grant  rehearing  So  far  as  necessary  or 
deemed  advisable  we  will  consider  each  of 
such  propoaitiona. 

1.  Counsel  insists  that  because  section  lib 
of  tbe  bankruptcy  act  provides  that  in  a 
proceeding  under  It  the  federal  court  may 
order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bank- 
rupt, and  the  trustee  in  the  matter  of  Elli- 
ott's bankruptcy  was  so  ordered,  tbe  circuit 
court  having  the  garnishee  actions  in  ques- 
tion in  charge  was  bound  to  give  effect  to 
soch  order  by  granting  the  motion  to  make 
blm  a  party  to  such  actions.  That  sabject 
was  before  this  court  and  was  fully  consider- 
ed m  Distilling  Oo.  V.  Seldel,  108  Wis.  489, 
79  N.  W.  744.  We  there  held,  and  now  af- 
firm, that  tbe  federal  statute,  however 
mandatory  Its  terms,  does  not  control  the 
practice  in  state  courts  and  was  not  in- 
tended to  do  so.  If  an  order  be  made  under 
it  commanding  a  trustee  to  intervene  in  the 
atate  court  in  an  action  to  which  the  bank- 
rupt Is  a  party,  the  former  performs  his  full 
duty  when  he  makes  a  proper  application 
to  audi  court  to  be  let  into  such  action.  In 
diqwalng  of  such  application  the  statutes  of 
tbe  state,  and  tbe  rules  and  practice  of  its 
eonrt,  must  necessarily  govern,  tbe  same  as 
when  any  other  party  Invokes  the  court's 
Jurisdiction. 


Testing  the'  mling  of  tbe  coart,  pef  using  t» 
make  the  trustee  In  bankmptcy  a  party  ta 
tbe  gamiahee  actions,  by  state  laws  and 
Judicial  policy,  we  fall  t»  see  why  tbe  .trus- 
tee had  any  Interest  in  tbe  action  that  ra- 
qiitred  his  presence  therein. for  his  due  pro- 
tection, or  why  the  entire  controversy  la 
such  actton.  as  to  tbe  plaintiff,  was  net  sus- 
oepttble  of  a  complete  determinatiiOB  without 
tbe  trustee  being  broagbt  in.  Therefore; 
section  2610,  Rev.  St.  1£96,  did  not  require 
the  trial  court  to  grant  tbe  moitteo,  but  Left 
It  free  to  exercise  its  discretion  In  respect 
thereto.  It  we  say  plaintiff  acquired  a  right 
by  the  commencement  of  the  gamisliee  ac- 
tion, to  hold  the  garnishee  liable  for  aome 
part  of  its  indebtedness  to  Elliott  and  that 
such  right,  by  operation  of  law,  was  dls- 
I^ced  by  the  right  of  the  trustee  in  bank- 
raptcy  so  as  to  bring  the  latter  within  the 
scope  of  section  2601,  Id.,  tiien  it  would 
foUow  that  tbe  action  of  the  trial  court 
could  not  be  disturbed  unless  it  clearly  ap- 
peared that  there  was  an  abuse  of  Judicial 
discretion.  Granting  or  refusing  a  motion 
onder  that  section  is,  by  its  terms,  addressed 
to  the  sound  discretion  of  the  court  In  any 
event  since,  aa  win  be  hereafter  seen,  there 
was  no  controversy  between  the  trustee  and 
appellant  as  to  -wbo  *b%ralA  have  tbe  ben^tt 
of  ttte  liability  of  tbe  gamiAee  to  Elliott 
aiijpeUant  wtis  not  prejudioed  by  the  denial 
of  the  motion  to  make  the  trustee  a  party 
and  cannot  be  heard  to  complain  of  such 
denial  on  this  appeal.  Section  2829,  Id. 
'  Again,  regardless  of  the  rlghta  of  tbe  trus- 
tee under  secUon  2801,  Rev.  St  1806,  appel- 
lant has  no  standing  here  to  recover  on  tbe 
assignment  of  error  under  discussion,  be- 
cause tbe  privilege  was  one  to  be  asserted 
by  the  trustee.  He  did  not  appear  in  the 
court  below  and  ask  to  be  made  a  party,  aa 
we  understand  the  record,  nor  is  he  a  party 
to  the  appeal.  If  it  were  otherwise,  the 
question  as  to  the  trustee  could  not  be  re- 
viewed except  by  an  api>eal  In  his  bebaU, 
from  the  order  refusing  to  make  him  a  iwr- 
ty.  The  appeal  from  tbe  Judgment  does  not 
bring  up  ancb  a  queatirai.  The  trustee  not 
'being  a  party  to  the  action,  proceedings  la 
his  behalf  to  make  him  sjich  would  be  spo- 
claL    Distilling  Co.  v.  Seldel,  supra. 

2.  Whether  tbe  court  erred  in  refusing  ts 
give  appdlant  Judgment  in  form  against 
EUliott  obviously  dqiends  upon  whether,  aft- 
er tbe  discharge  in  bankruptcy  and  the  en- 
try of  tbe  plea  by  Elliott  In  bar  of  further 
prosecution  of  tbe  main  suit  as  to  him,  ap- 
pellant had  a  cause  of  action  in  any  sense 
upon  which  a  Judgment  could  be  rendered. 
It  is  conceded  that  if  a  defendant  is  discliar- 
ged  In  bankmptcy  from  a  debt,  pending  pro- 
ceedings to  enforce  it  he  is  entitled  to  plead 
such  drcumstance  in  bar  of  further  proceed- 
ings for  a  personal  Judgment  if  the  plalntiS 
docs  not  voluntarily  discontinue  the  action, 
and  to  recover  on  such  plea.  But  it  is  said 
that  If  an  action  is  wholly  in  rem,  or  partlf 
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In  rem  and  partly  In  perBouam,  its  status 
as  an  action  to  reach  the  res  Is  not  disturb- 
ed by  a  discharge  of  the  defendant  In  bank- 
ruptcy. If  the  plalntlfTs  Interest  therein  be 
preserved  by  the  bankrupt  act.  The  author- 
ities seem  to  be  uniform  to  that  effect.  Rob- 
erts V.  Wood,  38  WlB.  60;  Bates  v.  Tappan, 
99  Mass.  376;  Bowman  ▼.  Harding,  S6  Me. 
550;  Lelghton  t.  Kelaey,  S7  Me.  86;  Ingra- 
ham  V.  Phillips,  1  Day,  117;  Jones  v.  Lel- 
lyett,  39  Ga.  64;  Pierce  v.  Wilcox,  40  Ind. 
70;  Stoddard  v.  Locke,  43  Vt  674;  May  v. 
Courtnay,  47  Ala.  185;  Klttredge  v.  Warren, 
14  N.  H.  609;  Mnnson  v.  Railroad  Co.,  120 
Mass.  81.  In  Bowman  t.  Harding,  It  was  In- 
sisted on  behalf  of  the  discharged  party 
that  he  was,  by  the  express  terms  of  the 
bankrupt  act,  released  from  all  his  debts, 
and  that  no  such  discharged  debt  could,  by 
Implication,  be  considered  to  have  sufficient 
life  to  form  the  basis  of  a  Judgrment  even 
In  form  against  him.  The  court  thought  oth- 
erwise, reasoning  that  the  language  of  the 
bankrupt  act,  preserving^  a  lien  incident  to 
a  debt  by  implication  preserved  the  debt 
notwithstanding  its  discharge,  so  far  as  nec- 
essary to  make  the  lien  effective.  Treating 
of  the  same  subject.  In  Lelghton  v.  Kelsey, 
supra,  the  court  said,  in  substance,  the  pro- 
visions of  the  bankrupt  act  are  not  to  be 
construed  so  as  to  preclude  the  rendition  of 
such  a  judgment  as  is  necessary  to  enable 
a  lien  claimant,  whose  Interest  in  property 
Is  preserved  to  him  by  the  act,  to  perfect 
and  realize  upon  It.  In  Bates  v.  Tappan 
this  language  was  used:  "The  provisions 
for  a  full  discharge  *  *  •  must  be  c<m- 
strued,  as  they  well  may  be,  so  as  not  to 
prevent  the  enforcement  of  a  lien,  which 
the  statute  Itself  permits,  by  any  requisite 
proceedings  therefor  which  do  not  Involve 
a  judgment  in  personam.  A  lien  by  attach- 
ment can  be  enforced  in  no  other  way  than 
by  the  qualified  judgment  which  was  ren- 
dered In  the  superior  court,  and  It  must 
theref<Mre  be  affirmed." 

The  iHresent  bankrupt  act  has  the  same 
fe&tures  as  the  act  of  1867  which  were  the 
foundation  of  the  adjudications  cited.  It  pro- 
vides that,  "All  levies,  judgments,  attach- 
ments, or  other  liens,  obtained  through  legal 
proceedings  against  a  person  who  is  Insol- 
vent, at  any  time  within  four  months  prior 
to  the  filing  of  a  petition  In  bankruptcy 
against  him,  shall  be  deemed  null  and  void 
in  case  he  is  adjudged  a  bankrupt,"  etc. 
Section  07f.  The  language  as  clearly,  by  Im- 
plication, preserves  all  liens  claimed  In  legal 
proceedings,  of  sufficient  age  to  be  outside  the 
four-months  limit,  as  It  expressly  annuls 
those  within  such  limit  The  preservation  of 
certain  liens  necessarily  left  the  lien  claim- 
ants free  to  i);prsue  the  necessary  legal  or 
equitable  remedies  to  render  them  effective. 
So  we  must  next  inquire  whether  appellant 
by  virtue  of  the  garnishee  actions,  or  either 
of  them,  possessed  a  lien,  within  the  mean- 
ing of  the  bankrupt  act  which  was  in  ex- 


istence at  the  time  the  motion  for  a  special 
judgment  against  defendant  Elliott  was 
made,  entitling  plaintiff  to  such  a  judgment 
In  order  to  render  such  lien  effective. 

8.  We  understand  that  it  is  not  claimed 
that  appellant  acquired  any  lien  In  the  sec- 
ond garnishee  action  that  was  not  superseded 
by  the  rights  of  the  trustee  in  bankruptcy, 
and  annulled  effectively  for  the  purposes  of 
the  action  by  Elliott's  plea  therein  of  his  dis- 
charge. In  any  event  that  is  the  situation 
disclosed  by  the  record.  It  was  to  obtain  the 
Indebtedness  of  the  garnishee  Involved  in 
that  action  for  the  benefit  of  the  bankrupt's 
estate  that  the  motion  was  made  to  let  In  the 
trustee  as  a  party  in  place  of  Elliott.  In  the 
first  garnishee  action  it  Is  claimed  by  appel- 
lant's counsel  and  apparently  not. denied  by 
respondent's  counsel,  that  the  garnishee  was 
liable  to  the  extent  of  $3.11.  That  appears 
to  be  the  truth  of  the  situation,  and  we  so 
hold.  So  the  learned  counsel  for  appellant 
have  some  standing  in  court  upon  which  to 
present  their  claim  that  it  was  entitled  to  a 
special  Judgment  So  we  must  determine  the 
character  of  the  liability  of  a  garnishee  with- 
in the  meaning  of  the  bankrupt  act  so  as  to 
say  whether  it  may  survive  a  discharge  of 
the  debt  to  which  It  is  Incident 

It  Is  clear  that  under  our  statutes  a  gar- 
nishment does  not  create  a  lien,  strictly  so 
called,  on  the  property  of  the  principal  debt- 
or in  the  hands  of  the  gardisbee.  The  inter- 
est obtained  is  of  an  inchoate  character.  It 
does  not  reach  the  property  so  as  to  consti- 
tute an  actual  interest  therein,  though  It  la 
true  that  such  Interest  has  been  commonly 
called,  by  this  and  other  ^courts,  an  equitable 
lien.  The  {dalntlff  cannot  follow  the  prt^)- 
erty  on  the  strength  of  any  legal  or  even 
equitable  Interest  therein,  from  the  mere 
fact  of  the  service  of  the  garnishee  process, 
but  can  control  the  property  by  seasonably 
acting  to  that  end  and  thereby  put  the  court 
In  possession  of  the  res.  The  mere  service  of 
a  garnishee  summons  is,  however,  said  to  be 
nn  equitable  levy  on  the  property  of  the 
principal  defendant  In  the  hands  of  the  gar- 
nishee, and  fastens  upon  him  the  status  of  a 
trustee  for  the  plaintiff,  rendering  him  liable 
to  account  as  such  or  suffer  a  judgment 
against  him  as  provided  by  law.  Milling  Go. 
V.  Boynton,  87  Wis.  619,  59  N.  W.  132;  Max- 
well V.  Bank,  101  WU.  286,  77  N.  W.  149.  In 
the  latter  case  it  was  held  that  the  lien  of  a 
plaintiff  in  a  garnishee  action,  on  the  proper- 
ty of  his  debtor  in  the  hands  of  the  garnishee, 
being  purely  equitable,  since  an  appeal  from 
a  judgment  In  favor  of  the  latter  does  not 
of  itself  operate  as  a  supersedeas  If  an  order 
is  not  seasonably  entered  continuing  the  equi- 
table lien  created  by  the  service  of  the  gar- 
nishee process  pending  the  appeal.  It  will  be 
irretrievably  lost  if  the  garnishee  chooses  or 
is  compelled  to  part  with  the  property  prior 
to  a  reversal  or  if  he  is  In  any  way  bound, 
prior  thereto,  to  answer  to  some  other  per- 
son who  bona  fide  acquires  the  right    Other 
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conrtB  bave  beld  the  same.  Webb  y.  MlUer, 
24  Miss,  aaa  So  the  word  "Uen,"  In  the 
bankrupt  act,  does  not  include  the  mere  lia- 
bility of  a  garnishee,  unless  it  was  used  in 
the  particular  sense  of  all  interests  of  one 
person  In  the  property  of  another,  whether 
legal  or  equitable,  or  whether  equitable  in 
the  sense  of  being  an  actual  or  mere  inchoate 
interest  in  the  thing,  whether  tangible  or 
Intangible. 

In  properly  determining  the  question  of 
whether  the  word  "lien"  was  used  in  the 
baulcrupt  act  In  a  restrictive  or  broad  sense, 
it  is  Important  to  know  whether  the 'act 
!>Ift>uld  be  construed  strictly  or  liberally.  If 
we  say  a  strict  construction  should  be  given 
thereto,  tbere  would  be  strong  reason  for  say- 
ing tbat  congress  had  in  view  actual  Interests  I 
at  least  in  property,  not  a  mere  right  to  ac- 
quire an  Interest  or  a  right  to  hold  a  person 
liable  to  account  as  trustee.  Without  re- 
sorting to  authority,  it  would  seem  that  the 
bankrupt  act  should  have  a  liberal  construc- 
tion under  the  general  rule  that  obtains  In 
construing  remedial  legislation,  for  tbat  is 
obrlonsly  its  character.  The  federal  courts 
bare  so  viewed  the  act,  saying,  in  effect,  that 
bankrupt  laws  existed  long  before  the  adop- 
tion of  the  constitution;  that  the  intent 
thereof  has  always  been  to  accomplish 'jus- 
tice between  debtors  and  creditors;  that  the 
power  to  legislate  In  tbat  fleld  is  one  of  the 
important  granted  powers  of  the  national 
government,  and  that  a  law  passed  in  the 
exercise  of  such  power  should  be  regarded 
as  purely  remedial  In  character  and  be  c(»i- 
strued  according  to  its  spirit,  with  a  view  to 
effect  Its  objects  and  to  promote  justice.  In 
re  Mailer,  Deady,  513,  Fed.  Gas.  No.  9,912. 
To  tbe  same  effect  are  many  decisions  hold- 
ing tbat  the  policy  of  the  bankrupt  act  is  as 
much  to  uphold  certain  Hens  as  It  Is  to  an- 
nul others.    Bump,  Bankr.  (11th  Ed.)  786. 

Coming  now  to  the  question  of  whether  a 
liberal  construction  of  the  word   "Hen,"  as 
It  is  used  In  the  bankrupt  act,  can  reasona-  ! 
bly  extend  It  to  Include  a  special  interest  ' 
of  so  shadowy  a  character  tbat  it  does  not 
attach  to  any  particular  thing,  as  does  such 
an  equitable  interest  as  a  mortgage,  but  only 
enables  the  court  to  act  upon  the  party  hold- 
ing the  resi  we  must  look  at  the  matter  In 
the  light  of  tbe  commonly  accepted  character  '. 
of  tbe  right  of  a  plaintiff  in  garnishee  pro- 
ceedings and  the  name  such  right  has  com- 
monly borne. 

The  courts  have  uniformly  said,  as  before  ' 
indicated,  tbat  the  service  of  a  garnishee  ' 
process  Is  an  equitable  levy  upon  the  prop- 
erty of  the  debtor  In  the  bands  of  the  gar> 
nishee.  and  that  the  Interest  thereby  obtain-  ' 
ed  in  such  property  is  at  least  in  the  nature 
of  an  equitable  lien,  and  has  been  commonly 
called  a  lien.    In  many  cases  It  has  been 
called  a  lien  wltbont  qnalificatlon.  In  others 
an  equitable  Hen,  and  In  some  a  mere  in- 
choate or  Incipient  Hen, — the  mere  commence- 
ment of  proceedings  to  obtain  a  lien  in  fact. 


While  the  property  Is  not  In  custodia  Icg'.s 
In  the  sense  of  being  in  the  actual  control 
of  the  court.  It  is  subject  to  such  control,  be- 
cause tbe  court  has  power  to  possess  itself 
of  tbe  res  or  to  render  a  judgment  for  tbe 
value  thereof  against  tbe  garnishee.  So  the 
plaintiff  in  a  garnishee  case,  as  It  seems, 
does  acquire  a  special  Interest,  even  in  a 
mere  Indebtedness  of  tbe  garnishee  to  the 
defendant,  denominated  a  lien,  regardless  of 
the  diversity  of  opinion  as  to  its  real  char- 
acter. It  is  sufficient  for  this  decision  to 
reach  tlie  conclusion  tbat  it  has  been  com- 
monly called  a  lien,  and  may  reasonably  be 
BO  called,  using  the  term  in  a  quallded  sense. 
The  following  cases  treat  the  subject  in  its 
various  phases:  Shoe  Co.  v.  Ladd,  32  Minn. 
381,  20  N.  W.  334;  Hawes  T.  Mooney,  39 
Conn.  37;  Hacker  v.  Stevens,  4  McLean,  535, 
Fed.  Cas.  No.  5,887;  WaHaee  v.  McDonnell, 
13  Pet  136,  10  L.  Ed.  95;  Gaboon  v.  Morgan, 
38  Vt.  234;  Wilder  v.  Weatherhead,  32  Vt. 
765.  Some  of  the  above  authorities  are  to 
tbe  effect  that  a  garnishee  levy  creates  a 
specific  lien.  Others  are  directly  to  tbe  con- 
trary. To  tbe  former  view  the  foHowing  are 
more  directly  in  point  than  any  cited:  Focke 
v.  Blum,  82  Tex.  436,  17  8.  W.  770;  Reed  v. 
Fletcher,  24  Neb.  435,  39  N.  W.  437.  The 
latter  view  Is  as  firmly  maintained  in  Blge- 
low  V.  Andress,  31  111.  322;  McGarry  v.  Coal 
Co.,  93  Mo.  237.  6  S.  W.  81;  McConnell  v. 
Denham,  72  Iowa,  494,  34  N.  W.  288.  Cases 
where  the  conflict  is  thus  sharp,  refer  to 
specific  property,  not  to  mere  indebtedness. 
As  to  tbe  latter,  the  authorities  are  quite  uni- 
form tbat  nothing  in  the  nature  of  a  specific 
Uen  is  obtained  by  the  commencement  of  gar- 
nishee proceedings,  though  a  special  right  Is 
acquired  In  tbe  nature  of  an  equitable  lien. 

So  much  as  a  general  and  original  treat- 
ment of  the  question.  But  we  are  not  wholly 
without  guidance  on  the  precise  point  at  Is- 
sue. In  Re  Feck,  decided  in  the  United 
States  district  court  for  Vermont,  16  N.  B. 
R.  43,  Fed.  Cas.  No.  10,886,  it  is  said  that  the 
service  of  a  garnishee  process  creates  a  Hen 
within  the  meaning  of  the  bankrupt  act, 
saving  liens  created  by  law  within  four 
months  of,  the  filing  of  the  petition  in  bank- 
ruptcy. Stoddard  v.  Locke,  43  Vt.  674,  is  re- 
ferred to,  where  it  was  held  that  the  serv- 
ice of  a  garnishee  process  creates  an  Inchoate 
lien  and  a  Uen  within  the  meaning  of  the 
bankrupt  act,  and  tbat  If  it  is  of  sufficient 
age  to  be  preserved  notwithstanding  a  dis- 
charge of  the  debtor  and  a  plea  by  him  In  bar 
of  further  proceedings  in  the  action  to  which 
the  garnishee  proceeding  is  incident,  such 
dischalrge  and  plea  are  effective  only  to  pre- 
vent the  enforcement  of  any  personal  lia- 
bility hi  such  action,  but,  such  a  judgment  as 
is  necessary  to  be  rendered  to  perfect  and  en-  • 
force  tbe  equitable  levy  in  the  garnishee  pro- 
ceedings, the  plaintiff  is  entitled  to  as  a  mat- 
ter of  right 

From  what  has  been  said  It  appears  that 
tbe  trial  court  erred  in  dismissing  the  action 
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•gainst  Elliott  FUdnttff  hod  a  Uen  within 
the  meaning  of  the  bankrupt  act,  almost  tri- 
fling in  amount  to  be  sure,  bat  yet  it  was 
large  enough  to  be  entitled  to  some  recogni- 
tion, possibly  because  of  the  question  of  costs 
that  depended  upon  It  Otherwise  It  would 
be  quite  likely  to  fall  within  the  maxim,  "De 
minimis  non  curat  lex."  As  the  case  stands 
here,  it  does  not  appear  that  appellant  is  en- 
titled to  any  relief  that  is  within  the  discre- 
tionary power  of  the  court  to  grant  or  re- 
fuse. We  cannot  consider  it  a  sufferer  to 
any  extent  but  what  might  easily  have  been 
prevented.  The  question  of  whether  it  was 
entitled  to  any  Judgment  wbateyer.  as  to 
Elliott  in  face  of  the  plea  in  bar  and  the  ad- 
mlsaicHi  of  the  truth  of  its  allegations,  was 
manifeetiy  new  to  the  trial  court,  as  It  was 
to  counsel  mi  both  sides.  The  question  in- 
Tolved  a  field  where  there  has  been  no  call 
for  exploration  till  recently,  within  a  period 
eorering  the  professional  career  of  many 
lawyers  and  Judges  of  the  present.  Without 
the  benefit  of  more  time  for  the  study  of 
the  subject  than  a  trial  Judge  can  ordinarily 
devote  to  such  a  matter,  If  left  to  reach  a 
conclusion  unaided  by  counsel,  from  the  lan- 
guage of  the  bankrupt  act  alone,  to  the  effect 
that  a  discharge  In  bankruptcy  extinguishes 
every  mere  debt  against  the  bankrupt  and 
enables  him  to  set  up  his  discharge  thereof 
In  bar  of  any  suit  thereon  whether  com- 
menced before  or  subsequent  to  such  dis- 
diarge,  one  would  very  reasonably  reach  the 
same  conclusion  that  the  learned  trial  court 
did  in  this  case.  He  received  no  help  from 
anthorltles,  we  must  assume,  though  there 
were  many  to  draw  from  under  the  bank- 
rupt acts  of  1867  and  IStl.  We  feel  war- 
ranted in  saying  this  because,  with  the  labor 
which  counsel  for  appelant  put  upon  the  case 
in -preparing  It  for  this  court,  which  we  may 
assume  was  more  thorough  than  that  devoted 
to  the  enlightenment  of  the  trial  court  none 
of  the  numerous  authorities  on  the  subject 
are  cited  to  our  attention  In  the  printed  brief. 
We  are  therefore  vcarranted  in  saying  that 
the  expensive  litigation  over  the  small 
amount  of  |3.11  and  the  Incidental  costs 
might  easily  have  been  avoided,  and  very 
little  of  the  fault  that  it  was  not  if  any,  lies 
at  the  door  of  the  learned  trial  Judge.  So 
much  we  have  been  called  upon  to  say  In  the 
interest  of  a  careful  presentation  of  cases  to 
trial  courts,  not  Intending  to  unduly  reflect 
npon  the  learned  counsel  for  appellant  whose 
record,  generally,  for  careful  preparation  and 
imsentation  of  cases,  needs  no  vindication 
liere  or  elsewhere.  We  are  glad  to  be  in- 
formed, however,  that  the  three  appeals  be- 
fore us,  with  the  large  amount  of  expenses 
Involved,  have  for  their  purpose,  not  the  re- 
'  covery  of  |3.11  and  some  costs,  but  the  vindl- 
catioo  of  a  principle. 

The  basis  of  the  dismissal  of  the  garnishee 
action  with  costs  was  that  the  principal  de- 
fendant had  recovered  Judgment  in  the  main 
action.    The  statute  provides  that  when  the 


garnishment  diall  not  be  in  aid  of  an  ex- 
ecution, no  trial  shall  be  had  of  the  garnishee 
action  until  the  plaintiff  shall  have  Judgment 
in  the  principal  action,  and  if  the  defendant 
shall  have  Judgment  the  garnishee  action 
shall  be  dismissed  with  costs.  As  we  laave 
found  that  the  Judgment  against  plaintiff 
must  fall,  the  others,  if  they  liave  no  other 
tMisls  than  tliat  to  rest  upon,  must  fall  also. 
Judgment  In  the  principal  action  is,  as  It  ap- 
pears, the  sole  basis  at  least  for  the  Judg- 
ment in  the  second  garnishee  action.  That 
was  commenced  within  the  four  months  pre- 
ceding the  filing  of  the  petition  in  bankruptcy, 
so  whatever  right  was  acquired  by  such  cotn- 
mencement  was  subsequently  superseded,  as 
before  stated,  by  the  right  acquired  by  tbe 
trustee  in  bankruptcy.  So  tbe  dismissal  at 
the  second  garnishee  action  was  right,  bat 
the  dismissal  of  the  main  action  was  wrong, 
and  likewise  that  of  the  first  garnishee  ac- 
tion. 

4.  From  what  has  been  said  it  to  manifest 
that  the  trial  court  erred  in  granting  costs 
to  defendant  ESliott  in  the  main  action.  But 
not  upon  the  ground  that  there  was  no  cause 
of  action  left  after  the  discharge  in  bank- 
ruptcy, so  as  to  bring  the  case  within  the 
rule  In  Manufacturing  Co.  v.  Beyer,  74  Wis. 
210, -42  N.  W.  232.  The  contention  of  appel- 
lant's counsel  on  that  point  cannot  be  sus- 
talnedi  True,  as  stated  in  the  case  cited, 
costs  are  Incident  to  a  Judgment  rendered  on 
a  cause  of  action,  and  after  such  cause  has 
been  extinguished  the  basis  for  the  incident 
no  longer  exists,  and  it  is  error  to  allow  fur- 
ther proceedings  in  the  action  merely  to  give 
a  party  thereto  an  opportunity  to  enter  a 
Judgment  for  costs.  But  a  cause  of  action  to 
recover  a  debt  is  not  wholly  extinguished 
by  a  discharge  in  bankruptcy.  That  like  a 
completed  period  under  a  statute  of  limita- 
tions, extinguishes  the  debt  upon  which  it 
operates  only  in  case  it  is  Insisted  upon  at  a 
proper  time  and  in  a  proper  way.  Notwith- 
standing a  discharge  in  bankruptcy  of  a  debt 
It  may  be  given  new  life  by  a  new  promise. 
.or  it  may  be  deemed  to  exist  regardless  of  ' 
the  discharge  if  such  discbarge  be  expressly 
or  by  Implication  waived.  The  discharge 
does  not  Interfere  with  the  Jurisdiction  of 
the  court  It  merely  furnishes  the  defendant 
with  a  defense  which  he  may  use  or  not  as 
he  sees  fit,  it  being  essential  to  such  use  that 
the  defense  be  pleaded  like  any  other.  It 
cannot  be  made  available  upon  mere  motion. 
Fellows  V.  Hall,  3  McLean,  487,  Fed.  Cas. 
No.  4,723;  Bank  y.  Taylor,  120  ^lass.  124; 
Manwarring  v.  Kouns,  35  Tex.  171;  Homer 
V.  bpelman,  78  ni.  206;  Seymour  v.  Brown- 
ing, 17  Ohio,  362.  A  court  may  for  good 
cause  even  refuse  to  allow  a  discharge  to  be 
set  up  by  amendment  or  by  supplemental  an- 
swer. Falkner  v.  Hunt  76  N.  C.  202;  Med- 
bury  V.  Swan,  46  X.  Y.  200.  The  right  to  in- 
sist upon  the  dlachargfe  is  purely  a  personal 
privilege.  A  garnishee  is  not  bound  to  insist 
upon  it  in  the  garnishee  action  for  the  pro- 
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taction  of  the  prlnelpal  defendaat,  tiliongta  h* 
may  do  bo.  Frasi«r  y.  B^nks,  11  I^a.  Ann. 
31.  If  th«  plalntitr  act  seasonably,  alfter  be-, 
log  iDformed  of  tbe  diBcbarge  of  bis  adver- 
sary in  banlu^ptcy,  be  may  discontinue  bis 
action  and  without  costs,  by  permission  of 
tbe  court,  wbicb  will  ordinarily  be  granted. 
Camp  ▼.  Gifford,  7  Hill,  168.  By  omitting  to 
do  so  and  forcing  tbe  defendant  to  plead  liia 
discbarge  as  a  defense,  be  can  no.  more  there- 
after be  permitted  to  discontinue  without  at 
least  paying  costs  from  and  after  tbe  intro- 
duction o(  tbe  new  defense,  than  In  any 
other  case.  No  one  would  claim  that  a  plain- 
tiff can  discontinue  as  a  matter  of  right  with- 
out payment  of  costs,  on  tbe  coming  in  of  an 
answw  setting  up  the  statute  of  limitations, 
or  that  If  a  person  recover  on  such  a  defense 
be  is  any  tbe  less  entitled  to  costs  under 
tbe  statutes  that  award  costs  to  the  defend- 
ant in  all  cases  where  plalntifC  is  not  entitled 
thereto,  than  where  be  prevails  on  the  de- 
fense of  payment  or  any  other  defense  suffi- 
cient to  defeat  the  plaintiff's  cause  of  action. 
In  this  case  plaintiff  neglected  to  discon- 
tinue, so  Elliott  was  compelled  to  -answer, 
setting  up  bis  discharge  as  a  defense.  For 
aught  he  knew  appellant's  neglect  to  discon- 
tinue was  based  on  some  claim  that  the  dis- 
charge was  Ineffectual  or  would  not  be  in- 
sisted upon.  That  being  the  case  there  was 
still  a  cause  of  action  before  the  court  for 
adjudication,  the  determination  of  which 
would  support  a  recovery  of  costs  in  favor 
of  tbe  prevailing  party.  The  measure  of 
costs  recoverable  by  defendant,  as  to  whether 
full  or  only  costs  from  the  time  of  Interpos- 
ing the  discharge  In  bankruptcy  as  a  defense, 
was  under  the  control  of  tbe  court  In  tbe  ex- 
ercise of  Its  discretionary  power,  till  waived 
by  the  Indulgence  of  appellant's  counsel.  It 
appears  that  the  time  for  answering  expired 
long  before  tbe  answer  was  tendered.  It  Is 
quite  likely  that  If  appellant's  counsel  had 
stood  upon  their  rights  and  compelled  de- 
fendant to  apply  to  the  court  for  leave  to  an- 
swer setting  up  his  discharge,  a  mere  sugges- 
tion to  tbe  court  of  tbe  propriety  of  doing  so 
would  bave  been  sufficient  to  secure  terms 
waiving  all  costs  by  defendant  prior  to  the 
time  of  being  granted  leave  to  answer.  No 
terms  faavlsg  been  imposed,  after  tbe  answer 
was  served  tbe  case  stood  the  same  as  any 
other.  Appellant,  on  tbe  fftce  of  the  plead- 
ings, was  entitled  to  full  costs  in  case  It  re-, 
covered^  and  If  It  failed,  defendant  was  enti- 
tled to  costs  on  the  same  basis  as  appellant 
would  otherwise  be  entitled  to.  Sections 
•2G20,  2621,  Rev.  St  1898.  When  the  case 
was  finally  submitted,  as  before  Indicated, 
plaintiff  was  entitled  to  a  special  Judgment 
against  Elliott.  Ilierefore,  there  was  no 
room  tor  a  Judgment  for  costs  in  the  letter's 
favor. 

5.  What  has  been  said  renders  consldera^ 
tlon  of  tbe  errors  assigned  in  regard  to  the 
allowance  of  costs  in  the  main  and  first  gar- 
nishee actions  unnecessary.    Some  attention. 


however,  is  required  to  the  errors  assigned  as 
to  the  allowance  of  costs  In  the  second  gar- 
nishee action.  The  questioa  of  costs  was  not 
governed  by  section  2762.  That  provides 
that  where  there  is  a  disclosure  of  Indebted- 
ness to  the  principal  defendant,  the  gar- 
nishee may  pay  tbe  same  Qver  to  tbe  clerk 
of  the  circuit  court,  less  three  dollars  which 
be  may  retain  for  his  costs.  That  section 
contemplates  a  cause  where  no  issue  is  ten- 
dered for  trial.  Issue  was  tendered  in  this 
case,  and  was  accepted  and  duly_  Joined,  so 
that  the  cause  stood  for  trial  like  any  other 
ocUon  under  section  2766,  Rev.  St  1808, 
wbicb  gives  costs  to  a  garnishee  defendant 
whenever  Judgment  is  rendered  in  the  action 
in  favor  of  the  defendant  Costs  were  not 
governed  by  snbd.  15  of  section  2982,  for 
the  recovery  was.  not  based  on  the  plea  that 
the  indebtedness  was  exempt  As  defendant 
here  was  not  entitled  to  Judgment  for  rea- 
sons that  have  been  stated,  costs  were  not 
governed  by  the  first  part  of  section  2772. 
Rev.  St  1888,  which  provides  that  "In  case 
of  tbe  trial  of  an  Issue  between  the  plaintiff 
and  any  garnishee  costs  shall  be  awarded  to 
tbe  plaintiff  and  against  the  garnishee.  In 
addition  to  bis  Uabllity,  If  the  plaintiff  re- 
cover more  than  the  garniobee  admitted  by 
his  answer;  and  if  he  do  not,  the  garnishee 
shall  recover  costs  of  the  plaintiff,"  because 
that  fits  the  situation  where  there  Is  a  recov- 
ery of  something  by  tbe  plaintiff  mi  a  con- 
test. We  have  now  referred  to  all  specific 
cases  where  costs  are  provided  for.  The 
costs  recoverable  in  this  case  seem  to  be 
governed  by  that  part  of  section  2772  which 
reads  as  follows:  "In  all  other  cases  under 
this  chapter,  not  expressly  provided  for,  tbe 
coTutmay  award  costs  in  favor  of  or  against 
any  party  in  Its  discretion." 

Appellant  neglected  to  take  a  dismissal  of 
the  garnishee  action  as  It  might  have 
done  after  the  discharge  In  bankruptcy  was 
brought  to  its  attention.  To  obtain  such  dis- 
missal Elliott  was  compelled  to  plead  bis  dis- 
charge in  bar  in  the  main  action  and  he  also 
felt  compelled  to  plead  the  same  fact  In  the 
garnishee  action.  Appellant  had  some  four 
months  after  tbe  discharge  before  the  plea 
lu  bar  was  interposed,  within  which  It  might 
have  discontinued.  It  allowed  over  a  year 
to  elapse  thereafter  before  the  hearing,  with- 
out attempting  to  discontinue.  Defendant 
In  behalf  of  himself  and  tbe  garnishee,  was 
compelled  to  bring  the  cause  to  trial.  Upon 
the  admitted  facts  he  was  entiUed  to  and  did 
recover.  In  that  situation  we  cannot  say 
1±iere  was  any  abuse  of  discretion  in  award- 
ing costs  Jolntiy  to  him  and  tbe  garnishee, 
to  be  taxed  and  allowed  by  tbe  statutory  fee 
blU. 

The  objection  that  costs  were  awarded 
Johntly  la  untenable.  Section  2668,  Rev.  St 
1886,  provides  that  the  proceedings  against 
the  garnishee  shall  be  deemed  an  action  by 
the  plaintiff  against  tbe  garnishee  and  the 
defendant  as  parties  defendant    The  defend- 
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ant  harlng  answered  as  be  had  a  right  to 
do,  and  borne  the  burden  of  the  litigation, 
the  judgment  for  coats  was  very  properly 
awarded  in  his  favor  as  well  as  In  fayor  of 
the  garnishee. 

6.  We  do  not  find  that  the  objections  to  the 
few  small  items  that  were  allowed  In  the 
cost  bill  are  entitled  to  favorable  considera- 
tion or  call  for  any  discussion. 

7.  In  any  view  of  this  case  counsel's  last 
proposition  need  not  be  considered.  In  that, 
complaint  is  made  because  plaintiff's  motion 
to  set  aside  the  garnishee  Judgments  and  for 
rehearlngs  was  not  granted.  The  appeal 
being  from  the  judgments,  the  subsequent 
orders  are  not  reviewable.  We  have  a  statute 
enabling  the  court  to  review  certain  interme- 
diate orders  on  appeal  from  the  judgment 
(section  3070,  Rev.  St  1898),  trat  none  allow- 
ing a  review  on  such  an  appeal  of  an  order 
entered  after  judgment  Such  an  order  must 
be  presented  by  an  appeal  therefrom,  though 
such  appeal  may  be  joined  with  one  from  the 
Judgment  Section  3019,  Rev.  St  1898;  Leary 
T.  Leary,  68  Wis.  662,  32  N.  W.  623;  Bank 
T.  Larson,  80  Wis.  409,  60  N.  W.  499. 

Now  we  have  reached  a  point  where  it  is 
seen  that  the  judgment  in  the  second  gar- 
nishee action  must  be  affirmed  and  the  oth- 
er two  judgements  reversed.  But  Inasmuch 
as  it  does  not  appear  that  the  equitable  levy 
on  the  13.11,  which  all  this  litigation  is 
about,  aside  from  costs  and  the  more  im- 
portant matter  of  vindicating  the  principle 
involved  (we  do  not  lose  sight  of  that),  was 
preserved  pending  this  appeal,  it  is  difflcnlt 
to  see  how  appellant  has  any  reasonable  cer- 
tainty of  any  satisfaction  In  the  end,  except 
what  will  flow  from  such  vindication.  We 
cannot  remand  the  cause  with  directions  for 
Judgment  in  the  court  below.  The  equitable 
levy  was  extinguished  by  the  judgment  dis- 
missing the  garnishee  action,  and  if  In  the 
meantime  the  indebtedness  involved  has 
been  discharged,  a  reversal  of  the  judgment 
will  not  revive  the  levy.  So  we  must  re- 
mand the  cause  for  a  new  trial  with  direc- 
tions that,  if,  prior  to  the  reversal,  the 
garnishee  shall  have  paid  the  Indebtedness 
sought  to  be  reached,  it  shall  be  permitted 
to  plead  that  fact  as  a  defense  to  further  pro- 
ceedings against  it;  and  that  the  defendant 
also  shall  have  a  like  privilege  In  the  main 
action,  because,  without  a  revival  of  the  Hen, 
so  called,  there  will  be  no  basis  for  a  special 
judgment  and  In  that  event  the  final  result 
will  be  a  second  dismissal  of  both  actions. 
It  seems  tiiat  In  thi^  situation  the  court 
shoTild  use  the  discretionary  power  vested 
m  it  by  section  2849,  Rev.  St  1898,  awarding 
costs  to  the  prevailing  party  to  be  taxed  by 
the  clerk  of  this  court  but  to  abide  the  final 
result  in  the  court  below. 

The  judgment  appealed  from  in  the  main 
action  is  reversed  and  the  cause  remanded 
for  a  new  trial  with  directions  to  permit  de- 
fendant to  plead  payment  of  the  indebtedness 
sought  to  be  reached  in  the  garnishee  action 


■nbseqnent  to  the  dismissal  thereof,  the  costs 
of  the  prevailing  party  to  be  taxed  and  al- 
lowed fn  this  coturt,  but  to  abide  the  final 
result  in  the  court  below,  and  if  plaintiff 
prevails  there,  such  costs  to  be  allowed  in 
such  court  as  disbursements.  The  judgment 
appealed  from  in  the  first  garnishee  action 
is  reversed  and  the  cause  remanded  for  a 
new  trial  with  directions  to  permit  the  gar- 
nishee to  plead,  in  defense  of  further  pro- 
ceedings, payment  of  the  indebtedness  sought 
to  be  reached  subsequent  to  the  dismissal, 
the  costs  of  the  prevailing  party  taxed  and 
allowed  in  this  court  to  abide  the  final  result 
in  the  court  below,  and  if  plaintiff  prevail 
there,  such  costs  to  be  taxed  in  Its  favor  as 
disbursements.  The  judgment  in  tiie  second 
gamiahee  action  is  a£Brmed. 


WOODWARD  v.  SMIT^. 

(Supreme  Oourt  of  Wisconsin.    March  19, 
1901.) 

CONTRACTS— ORDER  —  MUTUAUTT  —  TRIAL.  — 
DIRECTED  VERDICT. 

1.  Defendant  testified  that  he  employed  A.  to 
drill  a  well  and  to  famish  the  materials  there- 
for; the  work  to  continue  until  a  flowing  welt 
was  obtained,  or  it  was  stopped  by  defendant 
The  price  therefor  was  not  to  be  paid  until  the 
work  was  completed,  except  small  sums  for  dis- 
bursements; but  A.  ran  out  of  materials,  and 
he  and  plaintiff  represented  that  it  was  neces- 
sary to  procure  more  materials,  and  plaintiff 
agreed  to  furnish  material  to  finish  the  work. 
Defendant  then  gave  the  order  sued  on  to  A., 
who  assigned  it  to  plaintiff.  Thereafter  plain- 
tiff reftisid  to  furnish  more  materials,  and  A. 
abandoned  the  work.  Other  witnesses  con-ob- 
orated  defendant's  testimony,  but  evidence  to 
the  contrary  was  introduced  by  plaintiff.  BeU, 
that  it  was  error  to  direct  a  verdict  for  plain- 
tiff in  an  action  on  the  order,  sinoa  defend- 
ant's testimony  should  be  regarded  as  true  on 
such  motion. 

2.  A  contract  to  drill  a  well  until  a  flow  of 
water  is  procured,  or  until  the  employer  orders 
the  work  stopped,  and  which  reserves  the  pay- 
ment of  the  compensation  until  the  work  is 
completed,  is  not  void  for  want  of  mntuality, 
in  allowing  the  employer  to  order  the  work 
stopped,  and  not  allowing  the  contractor  the 
same  rieht;  and  hence  an  abandonment  of 
the  work  by  the  latter  is  a  valid  defense 
against  an  order  given  to  the  contractor  for 
part  of  the  price,  which  was  assigned  to  plain- 
tiff. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty;  John  Goodland,  Judge. 

Action  by  George  R.  Woodward  against 
Joseph  Smith.  From  a  judgment  on  a  ver- 
dict directed  in  plalutltrs  favor,  defendant 
appeals.    Reversed. 

The  plaintiff  in  this  action  contended  that 
as  the  contract  authorized  the  defendant  to 
atop  the  work  on  the  well  at  any  time,  the 
contractor  also  had  the  right  to  stop  it  at 
any  time,  and  that  it  was  thus  invalid,  for 
the  want  of  mutuality. 

Phillips  &  Hicks,  for  appellant  Wigman, 
Martin  &  Martin,  for  respondent 

OASSODAY,  0.  J.  This  action  Is  to  recov- 
er $600,  with  interest  froin^j[^i^^jl897,  al- 
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leged  to  be  due  to  the  plaintiff  on  an  order 
executed  by  tbe  defendant  on  the  day  and 
year  last  named,  upon  tbe  Buckstaff-Ed- 
'warda  Company,  -whereby  be  directed  that 
company  to  pay  Woodward  &  Erickson  $600, 
and  to  charge  the  same  to  bis  account,  and 
which  order  was,  for  value  received,  assign- 
ed to  the  plaintiff,  and  that  the  corporation 
and  the  defendant  each  refused  to  pay  such 
order  after  due  demand.  Tbe  defendant  an- 
swered by  way  of  admissions,  denials,  and 
counter  allegations  to  the  effect  that  Janu- 
ary 2,  1897,  the  defendant  entered  Into  an 
agreement  with  Woodward  &  Erickson 
wherein  and  whereby  they  agreed  to  drill 
for  the  defendant  a  flowing  well,— they  to 
furnish  the  materials  and  do  all  the  work 
necessary,  and  to  drill  until  they  procured  a 
flowing  well,  or  until  they  were  ordered  by 
the  defendant  to  stop  drilling;  that  the  de- 
fendant was  to  pay  therefor  $1  per  foot  for 
the  first  200  feet,  $1.25  per  foot  for  the  next 
200  feet  and  $1.50  per  foot  for  the  balance, 
iiMtll  the  same  should  be  completed,  and  to 
board  them  and  advance  to  them  small  sums 
of  money  from  time  to  time  tot  spending 
money'  only,  but  that  tbe  bulk  of  the  pay- 
ments was  to  be  made  only  when  tbe  work 
should  be  completed;  that  Woodward  & 
Erickson  entered  upon  the  performance  of 
tbe  contract,  and  continued  such  woik  there- 
under until  such  order  was  given;  that  dur- 
ing that  time  the  defendant  boarded  them 
and  advanced  to  them  small  sums  of  money, 
as  requested,  amounting  In  the  aggregate  to 
$60;  that  June  1,  1897,  Woodward  &  Erick- 
son represented  to  tbe  defendant  that  they 
bad  gone  to  tbe  end  of  their  rope,  and  that 
It  was  necessary  for  them  to  procure  more 
rope.  In  order  to  drill  deei>er;  that  the  plain- 
tiff, who  Is  the  father  of  George  E.  Wood- 
ward, one  of  tbe  members  of  that  firm,  had 
been  furnishing  them  material  from  time  to 
time  and  would  furnish  them  with  enough  to 
finish  the  contract;  that  June  1,  1897,  tbe 
plaintiff  rqpresenfed  to  tbe  defendant  that 
be  was  furnishing  tbe  m&terlal  and  bad  f ui> 
nlsbed  the  material  for  Woodward  &  Erick- 
son to  perform  tbe  work,  and  falsely  and 
fraudulently,  and  with  Intent  to  deceive  the 
defendant  and  to  procure  from  him  such  or- 
der without  consideration,  represented  to 
blm  that  he  would  furnish  to  Woodward  & 
l^ckson  more  and  sufficient  material  to 
complete  tbelr  contract,  provided  the  de- 
fendant would  give  such  order;  that,  relying 
upon  such  representations  and  promises,  he 
was  Induced  to  give  such  order,  which  was 
-without  consideration  and  void;  that,  upon 
procuring  tbe  order,  Woodward  &  Erickson 
continued  to  drill  for  a  short  time,  until  they 
got  to  tbe  end  of  all  the  rope  they  bad,  and 
then  the  plaintiff  refused  to  furnish  more 
material,  as  he  had  agreed,  and  they  refused 
to  complete  their  contract  and  removed  their 
drill  and  engine;  tbat  thereupon  the  defend- 
ant directed  the  corporation  to  withhold  pay^ 
ment  on  the  <Hrder  until  farther   directed; 


tbat  they  did  not  complete  the  well;  that  It 
was  not  a  flovrlng  well,  and. was  worthless 
to  the  defendant;  and  that  he  was  ready  to 
perform  his  contract.  At  the  close  of  tbe 
testimony  the  court  directed  a  verdict  In  fa- 
vor of  the  plaintiff  tot  the  amount  of  the  or- 
der and  interest  From  the  judgment  entered 
upon  that  verdict  the  defendant  brings  this 
appeal. 

This  case  was  here  upon  a  former  appeal, 
and  was  reversed  because  the  court  excluded 
essential  evidence  on  the  part  of  the  defend- 
ant, and  then  directed  a  verdict  in  favor  of 
tbe  plaintiff.  101  Wis.  366,  80  N.  W.  440.  On 
the  last  trial  such  evidence  was  admitted, 
but  the  court  nevertheless  directed  a  verdict 
in  favor  of  the  plaintiff  on  the  ground  that 
the  defendant  had  "failed  to  establish  his  de- 
fense in  this  case."  Oertalnly  the  testimony 
of  the  defendant  tended  to  prove  that  the 
contract  was  as  alleged  In  tbe  answer;  that 
the  order  was  procured  from  the  defendant 
by  the  plaintiff  personally,  and  upon  bis  rep- 
resentations and  promises;  that  when  Wood- 
ward &  Erickson  stopped  work  and  abandon- 
ed the  Job,  they  had  drilled  to  tbe  d^th  of 
540  feet;  that  they  never  got  a  flowing  well, 
and  tbat  tbe  defendant  never  ordered  or  di- 
rected them  to  stop  drilling,  but  tbat  they 
stopped  of  their  own  accord,  and  refused  to 
drill  further.  Such  testimony  of  the  defend- 
ant was  corroborated  by  several  witnesses, 
and  to  some  extent  by  Erickson.  Such  evi- 
dence was  sufficient  to  take  the  case  to  the 
jury,  notwithstanding  tbe  evidence  to  tbe 
contrary  on  the  part  of  the  plaintiff.  It  is 
contended  on  the  part  of  the  plaintiff  that 
there  was  a  want  of  mutuality  in  the  con- 
tract. The  contract  was  by  parol.  The  par- 
ties differ  as  to  Its  exact  terms.  For  the 
purposes  of  this  appeal,  it  must  be  assumed 
tbat  the  contract  was  as  testified  to  by  the 
defendant  If  such  were  the  terms  of  the 
contract,  then  Woodward  &  Erickson  were 
bound  to  continue  drilling  at  tbe  prices  nam- 
ed until  they  got  a  flowing  well,  or  should 
be  directed  to  stop  by  the  defendant  There 
is  nothing  In  tbe  recent  decisions  of  this 
court  to  support  tbe  contention  of  counsel 
for  the  plaintiff  that  there  was  such  want 
of  mutuality.  Hoffman  v.  Moffloll,  104  Wis. 
630,  80  N.  W.  1032,  47  L.  R.  A.  427;  Telpel  v. 
Meyer,  106  Wis.  41,  81  N.  W.  982.  On  tbe 
contrary,  the  principles  conceded  In  those 
cases  show  that  such  a  contract  If  made, 
was  binding  upon  Woodward  &  Erlek.son, 
•nd  the  plaintiff  as  their  assignee.  The  judg- 
ment of  the  circuit  court  Is  reversed,  and  the 
cause  Is  remanded  for  a  new  trial. 


THOMPSON  V.  TOWN  OF  ELTON. 

(Supreme  Court  of  Wisconsin.     March  19, 
1901.) 

inJNlClPAUTIBS-I.OANS-tJl.TRA  VIRES-MON- 
ET HAD  AND  RECEIVED— PLEAOINQ. 

1.  Where  officers  of  a  municipality,  assuming 
to  act  for  it  and  having  apparent  authority. 
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borrow  money  to  be  used  for  a  lawful  purpose, 
and  it  is  ao  used,  for  the  benefit  of  the  city,  the 
law  will  imply  a  promise  to  return  the  same, 
on  which  an  action  for  money  had  and  received 
will  lie. 

2.  A  complaint  for  money  had  and  received, 
no  more  definite  in  form  than  la  required  by 
the  rules  of  the  common  law,  is  not  demurrable 
for  failure  to  comply  with  Bey.  St.  1898,  g  2846, 
requiring  a  complaint  to  contain  a  plain  ana 
concise  statement  of  the  facts  constituting  the 
cause  of  action,  since  section  2668  requires  the 
allegations  of  a  pleading,  for  the  purpose  of 
determining  their  effect,  to  be  liljerallv  con- 
stmed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

Appeal  from  clrcnlt  court,  Langlade  conn- 
ty;  Jobn  Ooodland,  Judge. 

Action  by  Robert  XhompBon  against  the 
town  of  Elton.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

Action  for  money  had  and  recetved,  the 
following  facts  being  stated  In  the  complaint 
as  constituting  plaintiff's  cause  of  action, 
formal  parts  omitted:  June  18,  18W,  the 
chairman  and  clerk  of  the  defendant  town, 
for  the  purpose  of  obtaining  for  It  'from 
Frances  E.  Babcock  a  loan  of  $3,000,  repre- 
sented to  her  that  they  were  duly  author- 
ised by  such  town  to  obtain  such  a  loan  on 
Ave  years  time  at  8  per  cent  Interest  per 
annum,  payable  annually,  and  that  the  mon- 
ey when  obtained  would  be  used  for  proper 
and  legitimate  town  purposes.  Said  Frances 
E.  Babcock  believed  such  representations  to 
accord  wltb  the  truth,  and,  relying  thereon, 
loaned  ?3,000  to  defendant  and  delivered  the 
same  to  the  chairman  of  Its  board  of  super- 
visors. Thereafter  such  chairman  turned  the 
money  over  to  the  town  treasurer  and  It  be- 
came a  part  of  the  public  money  of  the  town. 
Thereafter  such  money  was  used  for  legiti- 
mate town  purposes,  so  that  defendant  had 
the  full  benefit  thereof.  The  chairman  and 
clerk  of  defendant  agreed  in  Its  behalf  that 
the  money  should  be  repaid  at  the  end  of 
five  years  from  June  18,  18&4,  with  Interest 
at  the  rate  of  8  per  cent,  per  annum  payable 
annually.  Defendant  has  neglected  and  re- 
fused to  pay  said  loan,  or  any  part  thereof, 
or  the  Interest  thereon  except  Interest  to 
June  18,  1886,  and  $49.04  of  the  Interest  due 
July  6,  1897.  The  town  has  repeatedly  rati- 
fied such  loan  and  the  use  thereof.  Prior 
to  June  18,  1899,  the  county  of  which  de- 
fendant Is  a  part  pursuant  to  action  taken 
by  Its  county  board,  paid  defendant  |928  to 
be  used  In  discbarge  of  said  loan  so  far  as 
the  same  would  go  for  that  purpose.  Instead 
of  Its  being  so  used.  It  was  diverted  from 
the  purpose  Intended,  but  was  used  for  legiti- 
mate town  purposes,  so  that  defendant  had 
the  full  benefit  thereof.  Before  March  24, 
1900,  the  claim  against  defendant  on  ac- 
count of  the  facts  stated  was  for  value  duly 
assigned  to  plaintiff,  who  Is  the  owner  and 
holder  thereof.  After  such  assignment,  plain- 
tiff duly  filed  a  verified  claim  with  the  de- 
fendant, to  be  placed  before  its  auditing 
board  as  required  by  law.  Thereafter  an 
annual  town  meeting  of  the  town  was  held. 


and  more  than  10  days  lapsed  aabseqnent  to 
such  meeting  'before  the  commoicement  of 
this  action.  Favorable  action  as  to  plaintiff's 
claim  was  neither  taken  by  the  board  of 
audit  of  the  town  nor  the  electors  at  sudi 
town  meeting. 

The  defendant  demurred  on  the  ground 
that  the  facts  stated  were  insufllclent  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
overruled.  This  appeal  la  from  the  order 
entered  on  such  decision. 

M.  J.  Wallrlch,  0.  F.  DlUett,  Sanborn, 
Luse,  Powell  &  Ellis,  and  A.  Li.  Sanborn,  for 
appellant.    J.  O.  Kerwln,  tor  respondent. 

MARSHALL.  J.  (after  stating  the  facts). 
It  is  considered  that  this  case  Is  ruled  against 
appellant  by  Paul  v.  City  of  Kenosha,  22 
Wis.  260,  Smith  V.  Board,  44  Wis.  686,  Brod- 
head  v.  City  of  Milwaukee,  19  Wis.  S24,  and 
Laf  ebre  v.  Board,  81  Wla  660,  51  N.  W.  962. 
—particularly  by  the  first  and  last  of  such 
cases.  The  principle  of  those  cases  Is  that 
inunidpalltles  are  bound  by  moral  obllpi- 
tlons,  as  well  as  Individuals,  and  that  where. 
In  case  of  the  latter,  such  an  obligation  will 
give  rise  to  a  legal  liability,  it  ma/  have 
the  same  effect  as  to  a  municipality;  that  If 
a  municipality  obtains  money  of  a  person  by 
an  illegal  sale  of  property  to  him,  or  an  ille- 
gal contract  of  some  kind,  not  expressly  pro- 
hibited by  law  nor  tainted  by  moral  turpi- 
tude so  that  courts  on  grounds  of  public 
policy  will  not  recognise  it  or  the  relations 
growing  out  of  It,  to  grant  relief,  and  such 
person  acts  In  gpod  faith  in  parting  with  his 
money,  believing  the  same  to  be  for  the  bene- 
fit of  the  municipality,  and  the  latter  uses 
the  money  for  its  l^al  and  legitimate  pur- 
poses, to  that  extent  the  law  will  imply  a. 
promise  to  return  the  same,  upon  which  an 
action  for  money  bad  and  received  will  lie. 
"Justitla  neminl  neganda  est"  applies  even 
to  a  person  dealing  with  a  public  corporation. 
Whether  that  doctrine  is  a  safe  rule  in  public 
affairs,  and  will  successfully  stand  the  test 
of  experience,  may'  well  be  doubted.  There 
might  be  a  wide  difference  of  opinion  about 
It  if  the  matter  were  open  for  consideration 
as  an  original  question.  The  courts  in  other 
states  are  by  no  means  in  harmony  la  re- 
gard to  it.  However,  it  has  been  too  long 
the  law  of  this  state  to  be  changed  by  mere 
Judicial  action.  The  way  is  open  for  the  leg- 
islature to  deal  with  the  subject  at  any  time. 
From  the  fact  that  the  law  as  declared  by 
the  court  has  stood  without  any  attempt  by 
the  legislature  to  change  it  for  over  30  years, 
we  must  presume  that  it  accords  with  the 
public  win. 

Counsel  for  appellant  contend  that  this 
case  can  be  distinguished  from  Paul  v.  qty 
of  Kenosha,  which  Is  to  some  extent  true 
as  to  the  facts,  though  in  no  essential  par- 
ticular. It  is  believed.  But  certainly  there 
is  no  difference  between  the  two  in  principle. 
in  this  case  the  moaey  was  obtained  by 
the  officers  of  appellant  assuming  to  act  la 
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Its  behalf  and  haTtng  the  appearance  ot  an- 
•tborlty,  to  be  used  for  lawful  town  purposes, 
and  it  was  ao  used.  In  the  Paul  Case  the 
money  was  obtained  of  the  indirldnal  In  the 
-same  way,  as  a  consideration  for  the  sale 
-of  bonds  prpvlonsly  made  for  another  pur- 
pose, issued  therefor,  and  thereafter  ac- 
quired by  the  municipality.  The  reissue  of 
the  bonds  was  illegal,  though,  cs  supposed, 
for  a  legitimate  purpose;  and  the  money 
was  used  for  such  purpose,  tbough  the  bonds 
were  as  worthless  as  so  much  waste  paper. 
No  reason  is  perceived  why  the  ease  would 
have  been  different  If,  Instead  of  making  use 
of  the  canceled  bonds  to  obtain  the. money, 
the  city,  without  authority,  had  made  a 
new  bond  for  the  purpose,  or  obtained  the 
money  without  going  through  the  form  of 
Issuing  a  bond  at  alL  The  implied  promise 
uiion  which  the  recovery  was  sustained 
arose,  not  from  the  loan  at  money  to  the 
municipality,  nor  the  mere  tilegallty  of  the 
means  used  to  obtain  it,  but  from  the  fact 
that  the  city,  having  possession  of  money 
to  which  it  bad  no  legal  right,  used  the  same 
for  lawful  municipal  purposes.  The  implied 
promise  sprang  into  life  at  the  Instant  the 
money  was  used  as  a  part  of  the  public 
funds  and  for  purposes  for  which  public 
money  would  otherwise  have  been  used. 

The  authorities  that  support  a  mnnictpal 
liability  under  circumstances  above  Indicat- 
ed are  too  numerous  to  warrant  an  attempt 
to  cite  all  of  them.  Salt  Lake  City  v.  Hol- 
lister.  118  U.  S.  256,  e  Sup.  Ct  KISS,  SO  L. 
Ed.  176;  Plmentel  v.  San  Francisco,  21  Cal. 
351.  862;  Louisiana  v.  Wood,  102  U.  S.  SM, 
28  L.  Bd.  183;  Bead  v.  City  of  Plattsmonth, 
107  n.  S.  5C8,  2  Sup.  Ct  206,  27  L  Ed.  414; 
Gauge  ▼.  Clarksvllle,  5  Dill.  165,  180,  Fed. 
Cas.  Xo.  5,276;  Allen  v.  Intendant  and  Coun- 
dlmen  of  Town  of  Lafayette,  89  Ala.  641,  8 
South.  80,  0  L.  B.  A.  407;  Scofleld  v.  aty  of 
Council  Bluffs,  68  Iowa,  695,  28  N.  W.  20. 

Much  time  might  be  spent  in  reviewing 
the  foregoing  and  other  cases,  but  it  is 
thought  that  nothing  after  an  could  be  add- 
ed to  what  has  already  been  said  in  previous 
decisions  of  this  court  to  which  we  have 
referred,  so  we  forego  further  discussion. 

It  is  firmly  established  here  that  the  doc- 
trine of  ultra  vires  cannot  be  Invoked  by  a 
corporation.  In  the  absence  of  some  prohib- 
itory law,  to  protect  Itself  from  liability  to 
refund  money  which  it  has  received  and  had 
the  legitimate  benefit  of.  That  is  most  gen- 
•erally  Invoked  in  cases  where  private  cor- 
porations are  involved,  but  it  applies  Just 
the  same  to  public  corporations,  where  the 
IndiTidual  dealing  with  the  corporation  acts 
in  good  faith, — that  Is,  parts  with  his  money 
•or  property  to  the  corporation  believing  that 
it  has  a  lawful  right  to  acquire  it 

Some  complaint  is  made  that  admitting 
the  principle  contended  for  by  respondent's 
counsel,  the  complaint  Is  insufficient  because 
-It  does  not  show,  by  proper  allegations  of 
facts,  that  the  money  received  by  appellant 


was  used  for  lawful  town  purposes;  that 
the  general  allegatloa  to  that  effect  is  a  con- 
clusion of  law.  We  cannot  agree  to  that 
Whether  the  money  was  used  for  legitimate 
town  purposes  or  not  is  a  question  of  mixed 
law  and  fact  that  may  properly  be  pleaded 
according  to  the  legal  effect  of  the  facts. 
Board  of  Supervisors  of  Iowa  CO.  ▼.  Mineral 
Point  R.  Co.,  24  Wis.  93.  At  most  the  com- 
plaint was  open  to  a  motion  to  make  more 
definite  and  certain.  In  a  complaint  for 
money  had  and  received  under  the  old  sys- 
tem of  pleading,  the  facts  were  pleaded  ac- 
cording to  their  legal  effect  and  it  has  been 
repeatedly  held  that  a  statement  of  facts 
good  at  tlie  common  law  in  actions  like  this. 
Is  sufficient  under  the' Code.  Bliss,  Code  PI. 
299,  and  cases  cited.  In  McKinnon  v.  Toll- 
mar,  75  Wis.  82,  43  N.  W.  800,  6  L.  R.  A. 
121,  a  complaint  in  such  an  action,  contain- 
ing the  very  meager  common-law  allega- 
tions, was  sustained.  No  particulars  of  the 
claim  ^were  stated  In  the  complaint  and 
there  was  no  bill  of  particulars  given  or  de- 
manded. It  is  possible  that  the  framers  of 
the  Code  did  not  contemplate  such  a  result 
of  their  woift  when  they  said,  "The  com- 
plaint sliall  contain  a  plabi  and  concise  state- 
ment of  the  facts  constituting  eacHi  cause 
of  action,  without  unnecessary  repetition;" 
but  such  construction  was  adi^ted  by  the 
courts  In  the  state  from  which  we  took  the 
Code,  before  its  adoption  here,  though  at 
a  time  when  there  was  a  strong  Inclination 
to  hold  onto  old  forms  and  ingraft  tbem  onto 
the  new  syst^n  so  far  as  possible.  That  was 
done,  and  it  is  believed  the  courts  went  be- 
yond reason  in  some  cases.  But  In  respect  to 
the  matter  under  discussion.  It  may  well  be 
said  that  If  a  complaint  for  money  had  and 
received,  no  more  definite  in  form  than  Is  re- 
quired by  the  rules  of  the  common  law,  does 
not  come  within  the  letter  of  section  2646, 
Bev.  St.  1896,  as  to  containing  a  plain  and 
concise  statement  of  the  facts  constituting 
the  cause  of  action,  it  cannot  be  held  bad 
on  demurrer,  since  the  statute  requires  the 
allegations  of  a  pleading,  for  the  purpose  of 
determining  their  effect,  to  be  liberally  con 
strued  with  a  view  to  substantial  Justice  be- 
tween the  parties.  Section  2668,  Rev.  St 
189&  Tliat  requires  that  every  reasonable 
intendment  and  presumption  shall  be  made 
in  favor  of  a  pleading.  Morse  v.  Oilman,  16 
Wis.  504;  Miller  v.  Bayer,  04  Wis.  12S,  68 
X.  W.  869.  If  the  language  of  a  complaint 
will  reasonably  admit  of  a  construction  that 
will  support  it  that  construction  is  to  be 
sought  for  and  adopted  when  found.  Instead 
of  one  that  will  condemn  It  To  that  end  all 
facts  reasonably  inferable  from  facts  ex- 
pressly alleged  are  to  be  deemed  set  forth 
and  as  forming  a  part  of  the  pleading.  Ivllc- 
foth  V.  Iron  Co.,  98  Wis.  495,  74  N.  W.  366; 
Zinc  Carbonate  Co.  v.  First  Nat  Bank  of 
Shullsburg,  103  Wis.  125,  79  N.  W.  229; 
Manufacturing  Oo.  T.  Goodrick,  103  Wis.  430, 
78  N.  W.  1O06. 
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We  should  say  before  closinj;  this  subject 
that  in  Paul  t.  Kenosha,  the  allegation  as  to 
the  use  of  the  money  was  substantially  the 
same  as  in  the  case  before  us,  and  it  does 
not  appear  to  have  occurred  to  court  or 
counsel  then  that  the  complaint  was  InsufB- 
cient.  This  is  the  language:  "The  money 
was  solicited  and  received  by  the  defendant 
for  the  legitimate  municipal  purposes  of  the 
defendant,  and  not  for  any  other  or  different 
purpose.  It  was  placed  In  the  city  treas- 
ury with  the  other  money  and  funds  of  such 
city,  kept  and  used  for  municipal  purposes, 
and  wholly  used  by  the  defendant  for  its  le- 
gitimate municipal  purposes." 

What  has  been  said  requires  the  order  ap- 
pealed from  to  be  affirmed. 

So  ordered. 


NICHOLS  T.  OITT  OP  SUPERIOR. 

(Supreme  Court  of  Wisconsin.    March  19, 
1901.) 

MUNICIPAL,  CORPORATIONS— PUBLIC  IMPROVE- 
MENTS—CONTRACT— FAILURK  TO  COMPUBTE 
—LIQUIDATED  DAMAGES  —  ASSIONMBNT  OF 
CLAIMa-NOTICE  —  FINDINGS  —  EXCEPTIONS 
—INSERTION  IN  BILL-NECESSITY. 

1.  RcT.  St.  1898,  {  2870,  provides  that  either 
party  to  an  action  may  except  to  any  finding 
of  facts  by  filing  written  exceptions  with  ttie 
clerk  at  any  time  before  the  expiration  of  10 
days  after  service  on  such  party  of  a  written 
notice  of  the  entry  of  judgment,  and  that  all 
such  exceptions  may  be  incorporated  in  the  bill 
of  exceptions.  Held,  that  where  a  paper  pur- 
porting to  contain  exceptions  to  findings  of 
fact  was  filed  with  the  clerk  and  returned  with 
tlie  record,  but  was  not  incorporated  in  the 
bill  of  exceptions,  or  identified  m  any  manner, 
the  exceptions  would  not  be  reviewed  on  ap- 
peal. 

2.  Contractors  agreed  to  build  a  sewer  for 
the  defendant  for  a  certain  sum,  payments  to 
be  made  on  estimates  as  the  work  progressed. 
The  work  was  to  be  completed  at  specified 
dates,  and  liquidated  dama^ses  were  to  be  paid 
in  case  of  noncompletion  within  the  time  speci- 
fied. The  board  of  public  works  reserved  the 
right,  in  case  the  worlc  was  not  prosecuted  with 
diligence,  to  relet  the  contract  to  other  par- 
ties, or  to  complete  it  at  the  cost  of  the  con- 
tractors. After  prosecuting  the  work  for  a 
time,  and  receiving  certain  payments  on  es- 
timates, the  contractors  abandoned  the  work 
while  certain  sums  were  still  owing  them,  and 
assigned  their  claims  to  plaintiff,  but  no  notice 
was  given  of  such  assignment  to  the  defendant 
until  after  the  board  of  public  works  had  com- 
pleted the  sewer  at  a  necessarily  greater  cost 
than  the  contract  prices.  Held,  that  such  facts 
supported  a  judgment  for  defendant  in  an  ac- 
tion by  the  assignee  to  recover  the  amount  of 
the  assigned  claims. 

Appeal  from  circuit  court,  Douglas  county; 
A.  J.  Vinje,  Judg& 

Action  by  It.  A.  Nichols,  assignee  of  the 
Bank  of  West  Superior,  against  the  city  of 
Superior.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

This  action  was  brought  to  recover  about 
$17,000  for  labor  performed  and  materials 
furnished  by  the  firm  of  Forrestal  Bros.  In 
the  construction  of  certain  sewers  and  city 
improvements  In  the  city  of  Superior,  under 
the  terms  of  several  contracts  with  the  dty. 


the  claims  having  been  assigned  by  Forrestal 
Bros,  to  the  Bank  of  West  Superior,  of  which 
bank  the  plaintiff  is  the  assignee  under  a 
voluntary  assignment.  A  counterclaim  for 
damages  for  not  completing  the  work  was 
interposed  by  the  city.  The  cjse  was  tried 
by  the  court,  and  findings  of  fact  made  In 
substance  as  follows:  (1)  That  In  the  year 
1890  the  firm  of  Forrestal  Bros,  made  five 
separate  contracts  with  the  city  of  Superior, 
known  as  Nos.  19,  SO,  33,  34,  and  38.  respec- 
tively, for  the  construction  of  certain  city 
improvements  in  said  city  at  certain  prices. 
(2)  That  each  of  said  contracts  contained  a 
provision  to  the  effect  that.  If  the  work  was 
not  prosecuted  with  diligence,  the  board  of 
public  works  of  the  city  might  suspend  tlie 
same,  and  relet  the  work  to  some  other  com- 
petent party,  or  employ  men  and  buy  mate- 
rial f(^  the  completion  of  the  some,  and 
charge  the  cost  thereof  to  the  contractors; 
and  also  provided  that,  In  case  of  the  non- 
completion  of  the  work  on  a  certain  time 
fixed  in  the  contract,  the  contractors  should 
pay  to  the  city  certain  sums  per  day  as 
liquidated  damages.  (3)  Oliat  payments  up- 
on the  contracts  were  to  be  made  upon  pe- 
riodical estimates,  reserving,  however,  25 
per  cent,  until  the  final  completion  of  the 
work,  and  that  no  claims  for  additional  work 
beyond  the  contract  price  should  be  allowed 
unless  ordered  In  writing  by  the  city  engi- 
neer. (4)  That  as  to  contract  No.  10,  the 
contractors  performed  "work  thereunder 
amounting  to  $16,367,  and  the  city  paid  to 
them  thereon  $16,548.65,  and  afterwards  paid 
the  sum  of  $92.25  in  completing  the  work  as 
left  by  the  contractors;  that  the  city  engi- 
neer Issued  an  estimate  for  extra  work  In  the 
amount  of  $1,881.15,  but  that  the  said  work 
was  not  directed  In  writing.  (5)  That,  as 
to  contract  No.  30,  the  contractors  performed 
work  thereunder  amounting  to  $11,205.  and 
the  city  paid  thereon  the  sum  of  $4,383.19, 
and  thereafter  necessarily  expended  In  com- 
pleting the  work  the  sum  of  $19,878.12;  the 
entire  sum  thus  paid  by  the  city  being  $5,- 
982.69  less  than  the  contract  price.  (6)  That 
as  to  contract  No.  33,  the  contractors  per- 
formed work  thereunder  amounting  to  $13.- 
077.40,  and  were  paid  $6,938.03,  and  the  city 
thereafter  necessarily  expended  in  complet- 
ing the  work  $22,823.99;  making  the  total 
paid  out  by  the  city  $29,762.02.  or  $28.63  less 
than  the  contract  price.  (7)  That  as  to  con- 
tract No.  34,  the  contractors  performed  work 
amounting  to  $8,276.66,  and  were  x>aid  $3,- 
161.18,  and  the  city  thereafter  exp«ided  in 
completing  said  work  $34,333.56;  making 
$8,924.64  paid  out  by  the  city  more,  than  the 
contract  price.  (8)  That  as  to  contract  No. 
38,  the  contractors  were  paid  $267.75  for  la- 
bor performed  by  them,  and  that  the  city 
afterwards  completed  said  contract  and  nec- 
essarily expended  $39,884.64  in  so  doing,  and 
that  the  total  amount  paid  out  by  the  city 
was  $3,082.38  more  than  the  contract  price. 
(9)  That  on  the  24tb  of  September,  1890,  the 
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Forrestal  Brothers  assigned  by  instmment 
In  writing  all  their  credits  of  every  nature 
and  assets  in  the  county  of  Douglas,  Wis.,  to 
the  Bank  of  West  Superior,  and  gave  said 
bank  an  order  upon  the  comptroller  of  the 
city  for  all  money  due  or  to  become  due  them 
npon  said  contract,  but  that  the  board  of 
public  works  of  the  city  never  consented.  In 
writing  or  otherwise,  to  said  assignment. 
(10)  That  the  Bank  of  West  Superior  made 
no  claim,  and  did  not  Inform  the  city  of  the 
fact  that  It  had  any  claim,  against  It  nntU 
September  12,  1896.  (11)  That  on  the  25th 
of  September,  1890,  the  Forrestal  Brothers 
abandoned  all  of  their  said  contracts,  with- 
out fault  on  the  part  of  the  city,  and  that  the 
city  then  went  on  and  completed  the  same. 
(12)  That  the  liquidated  damages  for  failure 
to  complete  said  contracts  within  the  time 
stipulated  therein  amounted  to  |3,330,  no 
part  of  which  has  been  paid.  (13)  Tliat  the 
aggregate  amount  expended  by  the  city  in 
completing  said  contracts  over  and  above 
the  contract  price,  together  with  the  liquidat- 
ed damages  aforesaid,  is  $15,449.27,  and  that 
the  said  sum  is  a  proper  offset  against  tbe' 
amounts  du^  the  contractors  for  work  actual- 
ly done,  and  exceeds  such  amount.  Upon 
these  findings,  judgment  was  OT<^ered  dis- 
missing the  complaint.  A.  pap^r  is  returned 
with  the  record  ■  purporting  to  contain  excep- 
tions by  the  plaintiff  to  certain  of  the  find- 
ings, bat  the  same  are  not  Incorporated  In 
the  bill  of  exceptions.  Judgment  was  ren- 
dered for  the  defendant,  and  the  plaintiff 
appeals. 

George  P.  BUiowles,  for  appellant.  Archi- 
bald McKay  and  Geo.  B.  Hundnall,  for  re- 
spondent. 

WIXSLOW,  J.  (after  stating  the  facts). 
In'  order  to  entitle  this  court  to  review  find- 
ings of  fact  of  the  t(Ial  court,  it  Is  absolute- 
ly essential  that  exceptions  thereto  be  Incor- 
porated in  the  bill  of  exceptions.  This  propo- 
sition has  been  so  frequently  announced  that 
It  seems  like  an  affectation  of  learning  to 
cite  authorities.  Rev.  St.  1898,  §  2870;  Cra- 
mer V.  Hanaford,  53  Wis.  85,  10  X.  W.  15; 
Lederer  v.  Kohn's  Estate,  100  Wis.  662,  76 
N.  W.  004.  Nor  will  a  paper  purporting  to 
contain  exceptions,  filed  with  the  clerk,  and 
returned  with  the  record,  but  not  incorporat- 
ed In  the  bill,  answer  the  purpose.  Newton 
V.  Williams,  94  Wis.  222,  68  N.  W.  990.  In 
the  present  case  there  Is  such  a  paper  re- 
turned with  the  record,  but  It  is  not  inserted 
in  the  bill,  nor  was  it  identified  in  any  man- 
ner so  that  it  can  be  said  to  have  been  incor- 
porated therein.  ,  The  only  reference  con- 
tained In  the  bin  to  any  exceptions  to  the 
findings  Is  the  following  recital  Immediately 
preceding  the  certificate:  "The  court  there- 
upon filed  its  findings  and  conclusions  of  law, 
to  which  findings  and  conclusions  of  law 
the  plaintiff  has  filed  his  several  exceptions, 
vhtch  are  made  part  of  the  ttcord,  and  ren- 
dered jtidgment  In  favor  of  the  defendant 


for  Its  costs  and  disbursements."  This  reci- 
tal is  plainly  Insufliclent.  It  does  not  purport 
to  make  such  exceptions  part  of  the  bill,  nor 
does  it  even  attach  or  describe  them  so  that 
they  can  be  with  any  certainty  identified. 
The  only  question  presented,  therefore,  is 
whether  the  pleadings  and  findings  sustained 
the  Judgment  It  cannot  be  doubted  that 
they  do  sustain 'it  The  Forrestals  contract- 
ed to  construct  certain  city  Improvements 
for  certain  sums,  payments  to  be  made  on 
estimates  as  the  work  progressed;  the  work 
to  be  completed  at  specified  dates,  liquidated 
damages  at  so  much  per  day  to  be  paid  in 
case  of  noncompletion  at  the  specified  time; 
the  board  of  public  works  having  the  right 
In  'case  the  work  was  not  prosecuted  with 
diligence,  to  relet  the  same  to  other  parties, 
or  employ  men  and  purchase  material,  and 
complete  the  same,  and  charge  the  cost  to 
the  contractors.  After  prosecuting  t3ie  work 
for  a  time,  and  receiving  certain  payments 
on  estimates,  they  abandoned  their  contracts, 
certain  sums  being  still  owing  them  for  work 
actually  done.  The  board  of  public  works 
completed  the  work  partly  by  men  in  their 
employ  and  parUy  by  contract,  and  In  so  do- 
ing necessarily  expended  certain  sums  in  ex- 
cess of  the  contract  prices,  the  aggregate  of 
which  sums  was  greater  than  the  sums  stlli 
due  the  Forrestals  for  the  work  actually  done 
by  them.  Under  the  contract  these  sums,  as 
well  as  the  amounts  of  liquidated  damages 
for  the  noncompletion  of  the  work  In  the 
stipulated  time  were  proper  offsets  to  the 
claims  of  the  Forrestals.  Soon  after  the 
abandonment  of  the  work,  the  Forrestals  as- 
signed their  claims  against  the  city  to  the 
Bank  of  West  Superior,  but  no  notice  of  such 
assignment  was  given  to  the  city  until  Sep- 
tember, 1S96,  when  its  offsets  had  accrued. 
These  facts  are  not  open  to  dispute,  and  they 
demonstrate  the  correctness  of  the  judgment 
Judgment  afilrmed. 


MOORB  V.  BXiAOKHAN. 

(Supreme  Court  of  Wisconsin.    March  19,  1901.) 

LIMITATIONS— NEW  PROMISED— BVIDENCB— 
SUFFICIBNCY— FINDINGS. 

1.  Defendant  ran  an  open  store  account  with 
plaintiff  from  1885  to  1888,  but  from  that  date 
until  1894  there  were  neither  credit  nor  debit 
entries  made  therein;  and  plaintiff  sold  out  bis 
mercantile  business  and  commenced  a  different 
business,  and  in  1894  sold  clover  and  timothy 
seed  to  defendant's  husband,  and  the  price 
thereof  was  entered  on  the  account  as  cash. 
The  husband  testified  that  he  gave  a  note 
therefor,  which  was  denied  by  plaintiff.  De- 
fendant owned  a  farm,  on  which  the  seed  was 
used,  but  it  was  operated  by  her  husband,  who 
supported  the  family;  and  the  defendant  had 
never  notified  plaintiff  to  sell  goods  to  her  hus- 
band. Held,  that  the  latter  transaction  was 
not  a  continuation  of  the  old  account  so  as  to 
prevent  the  running  of  limitations. 

2.  Under  Sanb.  &  B.  Ann.  St  {  4243,  requir- 
ing a  binding  promise  to  pay  a  debt  barred  by 
limitations  to  be  in  writing,  a  finding  that  the 
debtor  was  given  a  copy  of  a  baried  account, 
and  did  not  object  thereto,   but   promised  to 
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pa7  the  tame,  does  not  show  a  binding  promia* 
on  wliicli  Judgment  can  tie  rendered. 

Appeal  from  circuit  court,  Sank  coonty; 
Robert  O.  Slebecker,  Judge. 

Action  by  E.  C.  Moore  against  Mary  A. 
Blackman.  From  a  judgment  In  faTor  of 
[rialntlff,  defendant  appeals.    KeTersed. 

Tfals  Is  an  action  to  recover  tbe  balance 
due  upon  an  account  for  merchandise  sold 
defendant  between  December  21.  1885,  and 
April  23,  1894.  The  answer  sets  up  that  the 
defendant  was  and  Is  a  married  woman,  that 
she  has  never  been  engaged  In  any  separate 
business  of  her  owu,  and  that  tbe  articles 
set  forth  In  the  account  were  for  the  nse  of 
her  husband  and  other  members  of  her  fam- 
ily, and  were  not  necessary  to  the  use  and 
enjoyment  of  her  separate  estate.  There 
was  also  an  allegation  of  payment,  and  a 
plea  of  the  statute  of  limitations.  The  case 
was  tried  by  a  referee,  who  made  findings 
for  plaintiff.  Exceptions  were  duly  filed,  and 
the  matter  was  brought  before  the  conrt  on 
motions  to  set  aside  and  confirm  such  report 
Tbe  court  confirmed  tbe  referee's  report,  and 
ordered  Judgment  for  plaintiff.  The  defend- 
ant appeals  from  such  Judgment 

F.  B.  Bentley,  for  appellant  Herman  Gro- 
tophorst,  for  respondent 

BARDEXlN,  J.  For  the  purposes  of  this 
appeal,  we  shall  assume  that  the  accoont 
sued  upon  was  one  properly  chargeable  to 
the  defendant  and  that  It  waa  a  mutual  and 
open  account  current  nntU  the  transactions 
in  1804  hereinafter  to  be  mentioned.  It  com- 
menced in  1889,  and  ran  along  from  month 
to  month  until  September  12,  1888.  From 
that  date  until  April  23,  18M,  there  were  nei- 
ther items  of  debit  nor  credit  In  the  mean- 
time plaintiff  sold  out  his  store  business, 
and  set  himself  up  as  a  dealer  in  grain,  seeds, 
etc.  On  the  date  last  mentioned,  Mr.  Black- 
man,  defendant's  husband,  purchased  of 
plaintiff  a  quantity  of  clover  and  timothy 
seed,  amounting  to  $20.14,  which  was  enter- 
ed on  this  account  as  "cash."  It  appears 
that  Mrs.  Blackman  had  not  been  in  the 
store  slDce  1886;  that  she  had  never  gfven 
any  orders  to  plaintiff  to  sell  goods  to  her 
husband  or  to  any  other  person.  Mr.  Black- 
man  testified  that  he  purchased  the  seed  In 
question,  and  gave  a  note  for  30  days,  and 
when  he  got  his  pension  money,  about  three 
weeks  afterwards,  be  took  up  the  note.  The 
plaintiff  denied  that  any  note  was  given,  but 
admits  that  on  May  21st,  thereafter.  Black- 
man  paid  him  for  the  seed,  and  canceled  that 
part  of  his  claim.  He  also  admits  that  after 
the  close  of  the  general  account  in  1888, 
and  before  tbe  date  of  the  said  transaction 
In  ISM,  he  S(dd  Blackman  fence  wire,  and 
took  notes  from  him,  which  were  afterwards 
paid.  It  appears  that  Mrs.  Blackman  owned 
tbe  farm  on  which  the  parties  lived,  and  that 
tbe  farm  was  operated  by  Mr.  Blackman, 
who  supported  the  family.    The  theory  of  the 


referee  seemed  to  be  that  because  the  wire 
and  seed  pnrcbased  by  Mr.  Blackman  were 
used  on  defendant's  farm,  these  transactions 
might  be  tacked  to  the  original  account  and 
thus  avoid  the  bar  of  the  statute  of  llmita- 
tt<Hia  As  regards  the  purchase  of  the  wire, 
tbe  plaintiff  testified:  "I  had  no  cbarge- 
against  hw.  I  knew  there  was  no  liability 
on  her  part"  The  evidence  conclusively 
showed  that  the  seed  transaction  was  one  by 
Itself,  wholly  disconnected .  with  the  eld  ac- 
count,  and  was  between  plaintiff  and  Mr. 
Blackman.  It  was  virtually  a  cash  transac- 
tion, and  could  not  be  tacked  to  the  old  ac- 
count so  as  to  rejuvenate  It 

The  plaintiff  argues  that  the  statute  >.; 
limitations  is  not  in  the  case,  because  the  ref- 
eree found  that  about  July  1.  1897,  plaintiff 
called  upon  defendant  delivered  to  her  a 
copy  of  the  account  and  she  agreed  to  pay 
it  and  did  not  object  to  any  Item  thereof. 
He  only  testimony  In  the  record  regardiss 
this  transaction  that  we  are  able  to  find  is 
that  of  plaintiff,  as  follows:  "I  was  at  Mrs. 
Blackman'B  place  some  time  in  July.  18S)7. 
for  a  settiement  She  did  not  give  me  any 
written  statemoit  or  promise  or  acknowledg- 
ment at  this  time.  I  wait  there  for  it  but 
she  did  npt  give  it  to  me."  The  defendant 
stated  specifically  that  she  never  promised 
to  pay  the  account  but  always  refused  to 
have  anything  to  do  with  It  It  being  con- 
sidered that  the  account  sued  upon  outlawed 
six  years  from  the  date  of  the  last  item,  the 
acknowledgment  or  promise  to  take  the  case 
out  of  the  statute  must  be  within  the  rules 
laid  down  by  this  court  in  Pierce  v.  Sey- 
mour, 52  Wis.  272,  0  X.  W.  71.  and  the  stat- 
ute (section  4243,  Sanb.  &  B.  Ann.  St).  Nei- 
ther the  findings  nor  the  evidence  bring  the 
case  within  these  requirements.  The  Judg- 
ment is  reversed  and  the  cause  Is  remanded, 
with  directions  to  enter  Judgment  for  the  de- 
fendant 


8CHLHI  V.  KTRUCK. 
(Supreme  Court  of  Wisconsin.     March  19, 1901.) 

BOUNDARIES  —  EVIDBNCB  —  RECORDS  —  EVI- 
DENCE OF  OTHER  BOUNDARIES— QUBSnON 
FOR  JURY— DIRECTION  OF  VERDICT. 

1.  The  location  of  a  qaarter-section  boundary 
line  was  in  issue  in  an  action  of  ejectment, 
and  the  plaintiff  contended  that  one  qunrter 
post  had  been  lost,  and  that  the  quarter  lii><> 
should  be  run  equidistant  between  the  two  sec- 
tion corners.  He  produced  three  surveyors  who 
had  m&de  surveys  of  the  section,  but  they  all 
differed  as  to  the  exact  location  of  the  liuc: 
but,  if  either  was  correct  defendant's  fenoe 
was  on  plaintifTs  land.  Defendant  clainu'd 
that  the  fence  was  built  in  accordance  with  t\n- 
line  pointed  out  br  plaintiff,  and  with  other 
fences  in  the  neighborhood;  but  plaintiff  de- 
nied that  the  fence  was  intended  to  be  per- 
manent as  no  one  knew  the  location  of  the  line 
at  the  time  it  waa  built  Held,  that  it  was  er- 
ror to  direct  a  verdict  for  the  defendant,  since 
the  question  whether  the  fence  was  built  by 
agreement,  or  whether  either  party  was  estop- 
ped by  his  coqduct  or  long  acquiescence,  and 
which  was  tlie  correct  lin^  w««  questions  tor 
tliB  Jury.  -jitizcd  by  VjC 
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2.  Eridence  ai  to  how  a  disputed  qaarter-sec- 
tioii  fence  agrees  with  fences  on  an  adjoining 
■ection  is  immaterial  in  an  action  of  ejectment 
in  wlii<^  the  location  of  the  troe  line  is  in  is- 
•ae,  nnlesB  the  ori^nal  monnments  of  the  line 
in  question  have  ddsappeared. 

8.  The  records  of  the  county  surveyor  are 
admissible  In  an  action  to  determine  a  disputed 
bonndary,.  wh«n  r«leTant  to  the  controTersj. 

Appeal  trvm  ctrcnit  conrt,  Ontagamie 
county;   John  Goodland,  Judge. 

Action  by  August  Schlei  against  William 
Strack.  Prom  a  Judgment  on  a  verdict  di- 
rected for  defendant,  plaintiff  appeals.  Re- 
▼etsed. 

This  is  an  action  of  ejectment  to  recov- 
er possession  of  two  small  tracts  of  land, 
—one  on  the  south  side  of  the  S.  E.  ^  of 
the  N.  E.  M  of  section  16.  town  19.  range 
21  Bl,  commencing  at  the  southeast  corner, 
and  nmnlng  west  0.90  chains,  and  being  26 
chains  wide  at  the  west  end  and  40  chains 
wide  at  the  east  end.  The  other  is  a  strip 
of  land  somewhat  irregular  in  shape,  on  the 
south  side  of  the  N.  W.  V4  of  the  N.  £).  ^ 
of  the  same  section. 

Nash  &  Nash,  for  appellant  C.  E.  Mc- 
Mullen  (J.  E.  McMullen,  of  conmel),  for  re> 
■pondent 

BARDEEN,  J.  The  plaintiff  owns  the  E. 
%  and  the  N.  W.  ^  of  the  N.  E.  ^  of  sec- 
tion 1&  The  d^endant  owns  the  S.  W. 
^  of  the  N.  E.  %  and  the  N.  E.  %  of  the 
&  B.  %  of  the  same  section.  One  of  the  dls- 
ptttes  between  the  parties  relates  to  the  true 
location  of  the  east  and  west  quarter  line 
of  the  section.  The  plaintiff  insists  that  the 
quarter  post  on  the  east  line  Is  lost,  and 
that  the  quarter  line  should  be  mn  equi- 
distant between  the  two  section  comers.  To 
establish  this  contention,  he  produced  three 
anrveyors  who  had  made  surveys  of  the 
8ectl<»i.  It  is  tmnccessary  to  canvass  the 
testimony  of  these  vrltnesses  in  detail.  No 
two  of  them  agreed  upon  the  exact  location 
of  the  line.  Mr.  O'Hara,  who  made  a  sur^ 
▼ey  In  1806,  located  the  east  quarter  post 
about  five  rods  south  of  the  fence  maintain- 
ed by  defendant  He  admitted  on  the  trial 
that  this  post  should  have  been  placed  about 
3^  rods  further  south.  The  defendant  was 
not  satisfied  with  this  survey,  so  he  employ- 
ed Mr.  Brtz  to  make  a  survey  in  1896.  Ertz 
made  another  survey  In  1897,  and  found  that 
defendant's  fence  was  40  links,  or  27  feet 
too  far  north  at  the  east  end,  and  2C  links, 
or  17  feet  at  the  west  end.  Mr.  Plte  also 
made  a  snrrey  in  1897  which  varied  from 
the  others,  and  gave  the  plaintiff  more  land 
than  either  of  the  other  surveys.  There  is 
no  question  but  that  defendant's  fence  is 
some  distance  nprth  of  either  of  the  three 
lines  established  by  the  surveyors.  As  near 
as  we  can  get  at  it  from  the  mass  of  testi- 
mony produced,  defendant  claims  that  he 
built  his  fence  la  1878  in  accordance  with 
some' line  pointed  out  by  the  plaintiff,  and 
In   accordance   with   ether   fences   in   that 


neighborhood.  The  plaintiff  claims  that 
this,  as  well  as  the -other  fences  in  dispute, 
was  not  intended  to  be  permanent,  as  no  one 
knew  the  true  location  of  the  division  lines. 
Testimony  was  offered  la  sapport  of  the 
claims  of  each,  and  in  most  Instances  was  in 
direct  contradiction.  The  fence  on  the  south 
aide  of  the  N.  W.  %  of  the  N.  E.  ^  was 
built  of  stumps^  and  is  somewtiat  irregular 
in  its  course.  It  is  some  distance  north  of 
the  line  established  by  the  surveyora  It 
was  first  built  in  1875  or  1876,  and  defend-, 
ant  claims  20  years'  adverse  occupancy.  The 
circumstances  connected  with  the  buiidJui; 
ot  this  and  the  other  fences  are  in  dispute 
between  the  panties,  as  well  as  the  location 
of  the  true  line  between  them  as  fixed  by  the 
surveyors.  The  contest  was  one  peculiarly 
for  the  Jury.  The  evidence  either  way  is 
not  so  overwhelming  as  that  this  court  can 
say  there  was  nothing  to  be  submitted  to 
the  Jury.  On  the  contrary,  there  were  sharp 
disputes,  conflicting  Inferences,  and  im- 
portant deductions  to  be  drawn  from  the  tes- 
timony, which  made  the  issues  proper  for 
jury  determination.  It  was  for  the  jury  to 
say  whether  the  fences  were  built  by  agree- 
ment, and  whether  either  party  has  by  his 
conduct  or  by  long  acquiescence  estopped 
himself.  It  was  for  the  Jury  to  determine 
which  of  the  surveyors'  Unes  was  the  correct 
one.  Cosnsei  for  the  defendant  seems  t» 
think  that  because  they  failed  to  agree  in 
their  surveys,  thefe  was  no  basis  upon  which 
the  Jury  could  act.  As'  to  the  quarter  line, 
they  all  agree  that  plainUfTs  fence  was  too 
far  north.  Now,  unless  the  jury  find  that 
such  fence  was  put  there  under  an  agree- 
ment as  to  the  true  line,  and  has  l>een  main- 
tained under  such  circumstances  as  that 
plaintiff  Is  estopped  from  questioning  it  or 
that  the  land  sought  to  be  recovered  has 
been  adversely  occupied  for  such  a  length  ot 
time  as  to  precluderecovery,  they  must  nec- 
essarily determine  which  of  the  surveyors' 
Hues  is  the  correct  one.  Under  any  view 
of  the  case,  this  variance  in  the  testimony 
did  not  invest  the  coui-t  with  authority  to 
disregard  the  testimony  entirely,  or  to  di- 
rect a  verdict  for  either  party.  We  have 
mentioned  but  a  few  of  the  most  prominent 
facts  that  seem  to  command  a  submission  of 
this  case  to  the  Jury.  Others  appear  in  the 
record,  and  need  not  be  specifically  mention- 
ed. A  new  trial  may  relieve  the  case  of 
many  of  its  seeming  embarrassments. 

The  testimony  as  to  how  defendant's 
fences  agreed  with  fences  in  an  adjoining 
section  was  immaterial,  and  should  have 
been  rejected.  Fairfield  v.  Barrette,  73  Wis. 
463,  41  N.  W.  624;  Puller  v.  Worth,  91  Wis. 
406,  64  N.  W.  005.  This  rule,  however,  may 
have  to  yield  if  the  case  is  brought  within 
the  principle  stated  in  Village  of  Galesville  v. 
Parker  (Wis.)  83  N.  W.  646,  and  cases  cited. 

As  regards  the  refusal  of  the  court  to  al- 
low the  plaintiff,  in  rebuttal  of  the  testi- 
mony of  Aogttst  Schmidt  to  show  by  the 
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county  BTirveyor's  record  matters  to  dispute 
such  testimony,  the  bill  of  exceptions  Is  not 
sufflclently  definite  to  give  us  a  basis  upon 
which  to  determine  the  question.  The  wit- 
ness had  testified  at  length  regarding  a  sur- 
vey made  in  1868  or  1869  by  Fayette  Orms- 
by,  the  then  county  surveyor.  The  law  re- 
quired him  to  keep  a  correct  and  fair  record 
of  all  surveys  made  by  him,  in  a  book  pro- 
vided by  the  coimty  for  that  purpose,  and  to 
preserve  the  field  notes  and  calculations  of 
each  survey.  The  law  nowhere  declares  the 
legal  effect  of  such  records,  but  the  rule  is 
general  that,  when  persons  in  public  oflSce 
are  required  by  statute  to  make  a  record  of 
their  oflSdal  acts,  such  records  are  admissi- 
ble in  evidence  if  relevant  to  the  controver- 
sy. Jones,  Ev.  {  520.  With  this  in  mind, 
both  the  counsel  and  the  court  will  be  able 
to  keep  from  error  Qn  another  triaL  The 
poverty  of  the  record  as  to  the  substance  or 
contents  of  the  rejected  evidence  renders  It 
impossible  for  us  to  say  the  court  erred  in 
the  matter  complained  of.  What  was  said 
by  this  court  in  Dodge  v.  O'Dell's  Estate,  106 
Wis.  206,  82  N.  W.  136,  demonstrates  the 
necessity  of  carefully  preserving  in  the  bill 
of  exceptions  so  much  of  the  rejected  rec- 
ords as  will  enable  us  to  intelligently  con- 
sider the  question  raised.  The  Judgment  is 
reversed,  and  the  cause  Is  remanded  for  a 
new  trial. 


GLENWOOD  MFG.  00.  t.  SYMB  et  al. 
(Supreme  Court  of  Wiscousiu.    Feb.  26,  1901.) 

CORPORATION— TRUSTS— DIRBCTOHS  —  LIABIL- 
ITIES—PURCHASE— ACCOUNTING— EQUITY 
—PLEADINGS— COMPLAINT— DELAY. 

1.  Where  a  corporation  is  a  going  concern, 
though  in  embarrassed  circumstances  and  in 
need  of  ready  money,  a  director  may  purchase 
with  ills  own  money  outatanding  obligations  of 
the  company,  at  a  discouat,  for  his  own  use, 
when  he  owes  no  duty  to  the  corporation  to 
purchase  for  its  benefit,  and  may  collect  the 
obligations  in  full  of  the  corporation. 

2.  A  complaint  by  a  corporation  alleging  that 
its  former  president,  with  bis  own  money  and 
for  his  own  use,  purchased  its  outstanding 
notes  at  a  discount,  and  afterwards  required  it 
to  renew  the  notes  to  him  for  the  full  amount, 
and  that  such  renewal  notes  are  held  b^  his 
heirs,  states  no  cause  of  action  for  equitable 
relief  by  accounting  against  such  heirs,  since, 
if  it  has  a  defense  to  the  notes,  the  defense 
can  be  interposed  when  the  heirs  attempt  to 
collect  the  same. 

3.  Where,  in  an  action  by  a  corporation 
against  the  heirs  of  its  former  president  for 
equitable  relief  b^  accounting,  based  on  the 
acts  of  such  president,  considerable  time  has 
elapsed  since  the  transactions  and  since  his 
death,  the  delay  in  applying  for  relief  must  be 
satisfactorily  accounted  for,  or  its  action  can- 
not be  maintained. 

Appeal  from  circuit  court,  St  Croix  coun- 
ty;  E.  W.  Helms,  Judge. 

Action  by  the  Olenwood  Manufacturing 
Company  against  Mary  Syme  and  others. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Affirmed. 


This  Is  an  appeal  from  an  order  sustaining 
a  demurrer  to  the  complaint  on  the  ground 
that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  complaint  Is 
of  grreat  length,  but  may  be  smnmarlzed  as 
follows;  It  first  states  the  corporate  char- 
acter of  plaintiff,  the  amount  of  its  capital 
stock,  the  amoimt  issued,  the  names  of  stock- 
holders, and  the  amount  held  by  each.  Alex- 
ander Syme  was  president  and  a  director. 
Plaintiff's  business  was  manufacturing  and 
selling  wood  products  at  Glenwood,  Wis. 
The  value  of  its  property  and  assets  was 
$300,000,  and  its  liabilities  other  than  its 
capital  stock  were  $227,000.     On  November 

I,  1896,  and  for  a  considerable  time  thereaft- 
er, the  company  was  embarrassed  for  want  of 
ready  money,  and  unable  to  pay  Its  debts  as 
they  matured.  On  and  prior  to  said  date  a 
co-partnership  was  conducting  a  general  store 
at  Olenwood,  known  as  Johnston,  Syme  & 
Baldwin,  composed  of  the  following  named 
persons,  whose  interests  in  said  firm  were: 
James  Johnston,  three-eighths;  Alexander 
Syme,  one-fourth;  H.  J.  Baldwin,  one-fourth; 
and  David  Syme,  one-eighth.  The  first  two 
named  were  stockholders  in  the  plaintiff  corpo- 
ration. The  value  of  James  Johnston's  inter- 
est in  said  firm  was  $30,000.  The  prosperity 
of  said  firm  depended  largely  upon  the  con- 
tinuation of  the  business  of  the  plaintiff.  The 
firm  dealt  with  its  employes  and  extended 
credit  to  plaintiff  during  1896  and  early  part 
of  180T  of  not  less  than  $30,000.  On  Novem- 
ber 1,  1896,  plaintiff  was  Indebted  to  one  H. 
In  Humphrey,  as'  assignee  of  Alfred  J.  Ooss, 
on  two  notes  of  19.000  each,  but  which  had 
been  reduced  by  payments  to  the  sum  of  $11.- 
000.  Alexander  Syme  and  William  and 
James  Johnston  were  guarantors.  At  the 
same  time  the  Johnstons  were  indebted  to 
Humphrey  In  a  large  amoimt,  who  held  aa 
collateral  security  for  all  of  said  indebted- 
ness, '  among  other  things,  427  Stares  of 
plaintiff's  stock,  and  the  three-eighths  Inter- 
est of  said  James  Johnston  in  the  firm  of 
Johnston,  Syme  &  Baldwin,  which  had  been 
pledged  by  the  Johnstons,  or  one  of  them, 
to  secure  said  Indebtedness.  Humphrey  of- 
fered to  sell  the  notes  of  plaintiff,  the  427 
shares  of  stock,  and  the  three-eighths  In- 
terest in  said  firm  for  $15,000,  then  worth  in 
the  aggregate  at  least  $45,000.  Alexander 
Syme  purchased  the  same  for  $15,000.  for 
himself,  without  the  knowledge  or  consent 
of  any  of  plaintifTs  stockholders,  knowing 
that  the  purchase  by  plaintiff  would  be 
greatly  tor  its  interest.  To  conceal  the  true 
character  of  the  transacticHi,  Syme  caused 
the  purchase  to  be  made  in  the  name  of  W. 
V.  Hewitt,  who  held  the  sante  until  October 

II,  1807,  when  it  was  turned  over  to  Syme. 
The  latter  took  and  contI^(riled  the  three- 
eighths  Interest  In  said  firm,  and  had  it  un- 
til bis  death.  In  March,  1896.  The  firm  name 
was  thereafter  changed  to  Syme,  Baldwin  & 
Co.  No  accounting  has  been  had,  and,  un- 
less otherwise  decreed,  the  surrlvlng  parties 
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will  pay  oTer  the  value  of  -said  three-eigbtba 
interest  to  Syme's  heirs.  In  February,  1897, 
plaintiff  was  Indebted  on  a  note  of  $18«000  to 
the  Skowhegan  Sarlngs  Bank,  upon  which 
Syme  was  Indoraer  or  guarantor.  Without 
the  knowledge  or  consent  of  any  of  the 
stockholders,  or  without  any  effort  to  pur- 
chase the  same  for  plaintiff,  Syme  purchased 
the  same  for  $9,000  with  his  own  funds.  At 
the  time  of  the  purchase  from  Humphrey, 
plaintiff  was  indebted  to  Johnston,  Syme  & 
Baldwin  over  |30,000.  During  his  lifetime 
Syme  caused  plaintiff  to  pay  on  said  indebt- 
edness ^,006.17  August  10,  1897.  and  $3,810.- 
12  October  4,  1897,  at  a  time  when  plaintiff 
waa  still  in  need  of  ready  money  to  pay 
pressing  demands.  On  October  16,  1897, 
S3-me  caused  plaintiff  to  execute  to  blm 
two  notes,— one  for  $11,743.03,  and  the  oth- 
er for  $14,500,— for  the  indebtedness  of  plain- 
tiff to  the  firm  of  Syme,  Baldwin  &  Co., 
which  were  charged  to  said  Syme  on  their 
books,  and  the  only  right  he  had  thereto 
was  by  virtue  of  his  flve-elghtha  interest 
therein,  and  at  least  $20,432.43  of  said 
amount  was  recti ved  by  him  on  account  of 
the  three-eighths  Interest  purchased  from 
Humphrey.  On  October  11,  1897.  Syme  pre- 
sented the  notes  he  had  purchased  from 
the  bank  and  from  Humphrey  to  plaintiff, 
and  demanded  and  received  a  note  for  the 
sum  of  $29,TS31.13,  which  note  Is  now  held  by 
his  heirs.  Between  August  1887,  and  April, 
1900,  Syme  during  his  lifetime,  and  his  heirs 
after  his  death,  by  using  the  427  shares  pur- 
chased from  Humphrey,  were  enabled  to  con- 
trol the  electlOB  of  plalntltTs  officers  and  the 
Iraslness  policy  of  the  corporation.  Syme 
died  intestate,  holding  said  clalAis.  Admin- 
istration was  granted  on  Ills  estate  Decem- 
ber 22,  1888,  and  the  time  for  presentation 
of  claims  expired  the  first  Tuesday  of  Sep- 
tember, 1890.  It  is  alleged  that  the  notice 
thereof  was  never  published  for  four  suc- 
cessive weeks  as  required  by  law,  but  was 
published  December  29,  1898,  and  January 
5.  12,  and  18,  1886.  The  administrator  In- 
ventoried the  three-eighths  Interest  afore- 
said at  $20,084.88;  said  427  shares  of  plain- 
tiff's stock,  $8,540;  and  said  three  notes  of 
plaintiff,  $45,277.62.  During  the  course  of 
administration  plaintiff  paid  the  two  notes 
of  $11,748.08  and  $14,000  to  the  administra- 
tor. Some  of  the  money  was  used  to  pay 
debts  of  the  estate,  and  the  remainder  has 
been  distributed  to  the  defendant  heirs.  De- 
fendants are  alleged  to  have  had  knowledge 
of  the  acts  of  Syme  In  the  premises.  The 
prayer  for  relief  Is  for  an  accounting  regard- 
ing the  three-eighths  Interest  In  the  afore- 
said firm,  and  a  settlement  oa  the  theory 
that  plaintiff  was  entitled  to  the  benefit 
thereof;  also  that  plaintiff  Is  entitled  to  the 
427  shares  of  stock,  and  a  surrender  of  the 
notes  taken  In  renewal  o6  the  ones  purchas- 
ed from  Humphrey  and  the  bank,  upon  al- 
lowance of  the  sum  actually  paid  out  by 
Syme. 
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Oeo.  P.  Knowles  and  Olapp  ft  Macarbi^, 
for  appellant  S.  J.  Bradford  and  Warner 
&  Lawrence,  for  respoDd«its. 

BABDBBN,  J.  (after  stating  the  facts). 
The  sole  question  for  determination  is  wheth- 
er we  can  spell  out  from  the  allegatious  of 
this  complaint  a  cause  of  action  in  favor 
of  the  plaintiff  a,nd  against  Alexander  Syme. 
An  attempt  has  been  made  to  allege  facts 
sufficient  to  show  that  he  was  guilty  of  a 
breach  of  duty  towards  the  corporation, 
which  rendered  him  liable  thereto,  and  for 
which  the  defendants,  as  his  heirs,  are  an- 
swerable. As  a  premise  it  is  to  be  said 
that  during  the  pendency  of  all  of  the  trans- 
actions set  forth  In  the  complaint  the  plain- 
tiff was  a  going  corporation,  in  debt,  and 
embarrassed  for  want  of  ready  money  with 
which  to  meet  current  demands.  Alexander 
Syme  was  Its  president  and  a  director,  and 
was  familiar  with  Its  business  affairs.  At 
the  time  of  the  transaction  with  Humphrey 
the  company  was  unable  to  meet  current  de 
mands.  It  is  not  shown  whether  the  notes 
of  the  corporation  held  by  Humphrey  were 
past  due  or  not  Although  the  corporation 
had  no  funds  and  had  other  pressing  obliga- 
tions, it  is  alleged  that  Syme,  knowing  that 
the  purchase  of  the  notes  and  collateral  held 
by  Humphrey  "would  greatly  benefit  this 
plaintiff  and  all  the  stockholdei-s  thereof, 
without  making  any  effort  to  buy  the  same 
for  this  plaintiff,  and  without  the  knowledge 
or  consent  of  any  of  the  other  stockholders  of 
the  plaintiff,"  made  the  purchase  for  himself 
in  the  name  of  his  brother-in-law,  Hewitt 
How  much  was  paid  for  plaintlfTs  notes,  or 
how  much  for  the  collateral.  Is  not  stated. 
In  the  aggregate,  the  notes  and  the  other 
securities  are  said  to  have  been  worth  $45,- 
000.  If  It  be  admitted  that  the  427  shares 
of  stock  and  the  three-eighths  interest  In  the 
firm  of  Johnston,  Syme  &  Baldwin  were 
pledged .  as  security  for  plaintlfTs  note,— a 
fact  concerning  which  the  complaint  leaves 
some  doubt,— we  are  at  a  loss  to  understand 
upon  what  principle  of  law  or  equity  the 
plaintiff  can  claim  any  interest  In  the  same. 
Certainly,  if  plaintiff  had  paid  Its  notes,  the 
guarantors  who  put  up  the  collaterals  would 
have  been  released.  It  had  no  claim  thereon, 
and.  If  It  had  purchased  the  same,  could  not 
have  enforced  such  purchase  against  the 
guarantors  of  Its  notes.  If  the  corporation 
could  have  raised  the  money.  It  would  have 
been  its  clear  duty  to  have  paid  the  notes, 
and  thus  released  the  securities.  Again,  it  la 
not  suggested  how  plaintiff  had  any  author- 
ity under  Its  charter  to  purchase  an  Interest 
In  a  mercantile  firm.  It  may  also  be  doubt- 
ful If  It  had  any  power  to  purchase  its  own 
stock.  Certainly  a  corporation  unable  to  pay 
Its  debts  as  they  matured  would  not  be  per- 
mitted to  purchase  its  own  capital  stock  or 
buy  an  Interest  In  an  outside  partnership; 
and  If  Syme,  as  managing  officer,  had  coun 
seled  or  done  such  a  thing  with  the  com 
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pasy^  money,  he  would  tasve  been  guilt;  »f 
a  groei  breach  of  duty.  On  tbe  other  band, 
Mr.  Syme  was  a  member  of  the  firm  of 
Johnston,  Syme  &  Baldwin.  The  interest  of 
Mr.  Johnston  was  for  sale.  The  corpora- 
tion bad  no  legal  right,  either  direct  or  re- 
mote, that  it  aboiild  remain  pledged  for  the 
security  of  its  debt.  A  purchase  of  that  in- 
terest by  Mr.  Syme  did  not  In  any  way  con- 
flict with  any  duty  he  owed  the  corporation. 
It  did  not  Increase  its  liabilities  or  diininlsh 
its  assets.  We  will  dismiss  this  branch  of 
the  case  with  the  assertion  that,  so  far  as 
the  purchase  by  Mr.  Syme  of  the  shares  of 
stocl(  and  the  interest  in  th(^  firm  is  con- 
cerned, the  complaint  is  barren  of  facts 
showing  that  plaintiff  has  an  enforceable  in- 
terest therein.  It  is  also  impossible  to  say 
with  any  certainty  whether  the  notes  pur- 
chased at  the  same  time  were  purchased  at  a 
discount 

The  remaining  question  involTes  the  right 
of  an  officer  and  director  of  a  corporation  to 
pnrchase  outstanding  liabilltieB  of  the  corpo- 
ration at  a  discount  and  enforce  them  in  full. 
The  relative  duties  and  obUgationa  of  man- 
agers and  officers  of  a  corporation  to  it  and 
Its  stockholders  have-  been  likened  to  that  of 
trustees  and  cestuis  que  trustent,  and  have 
been  considered  and  enforced  with  varying 
degrees  of  strictness  by  tbe  courts  of  this 
country.  They  are,  however,  of  one  accord 
on  tbe  proposition  that  a  director  of  a  stock 
corporation  occupies  one  of  those  fiduciary 
relations  where  his  dealings  with  the  sub- 
ject-matter of  his  trust  or  agency,  and.  with 
the  beneficiary  or  party  whose  Interest  is 
confided  to  his  care,  are  regarded  with  jeal- 
ousy by  the  courts.  He  must  deal  with  tha 
interests  confided  to  his  care  with  conscien- 
tious fairness,  and  will  not  be  permitted  to 
secure  advantages  by  virtue  of  bis  position 
prejudicial  to  the  Interests  he  represents. 
Oil  Co.  V.  Marbury,  91  U.  S.  587.  23  L.  Bd. 
328.  This  conrt  has  asserted  that  rule  in 
nnmerDUB  cases,  a  few  of  which  are  here 
noted:  Cook  v.  Mill  Co.,  48  Wis.  433;  Hay- 
wood V.  Lumber  Co.,  64  Wia  639,  26  N.  W. 
184;  Mining  Co.  v.  Spooner,  74  Wis.  307,  42 
N.  W.  259;  Hinz  v.  Van  Dusen,  95  Wis.  503, 
70  N.  W.  667.  The  strictaess  of  the  earlier 
cases  is  somewhat  relaxed  in  instances  when 
tlie  corporation  is  still  a  going  concern,  as 
will  be  noted  in  the  case  last  above  cited. 
There  the  distinction  between  the  power  of 
directors  in  a  solvent  and  insolvent  corporsr 
tion  is  pointed  out  by  Mr.  Justice  Marshall, 
and  is  reasserted  in  South  Bend  Chilled-Flow 
Co.  v.  George  0.  Orlbb  Co.,  97  Wis.  280,  72 
N.  W.  749.  See  Barth  v.  Koetting,  99  Wis. 
243.  76  N.  W.  396:  Slack  v.  Bank,  103  Wis. 
57,  79  N.  W.  51.  The  cases  all  agree  that  an 
officer  <«'  director  cannot  rightfully  seek  and 
obtain  profit  at  the  expense  of  the  corpora* 
tion  or  its  stockholders,  and  is  bound  to  man- 
age its  business  affairs  so  as  to  promote  the 
common  interests.  The  rule  has  been  broad- 
ly stated,  by  wme  of  tbe  anthorities  that  "» 


tcostee,  ezeentoir,  or  aarignee  cannot  boy  up 
a  debt  or  incumbrance  to  which  the  trust  es- 
tate la. liable,  for  less  than  is  actually  due 
thereon,  and  make  a  profit  to  himself." 
Perry,  Trusts,  i  42&.  That  is  the  doctrine 
sought  to  be  involved  in  this  case,  sa  applica- 
ble to  a  director  retarded  as  a  trostee  of 
the  c»rporatlon.  But  the  statement,  how- 
ever correct  in  its  application  to  specific  in- 
stances, must  be  taken  with  the  limltationa 
which  belong  to  it.  The  foundation  of  the 
ruin  is  that  a  fiduciary  agent,  owing  a  duty 
to  his  principal,  cannot  make  a  contract  tor 
his  own  benefit  which  is  Inconsistent  with 
that  duty.  It  Is  where  there  is  a  collision 
between  trust  dnty  and  personal  interest  that 
the  equitable  prohibition  applies.  The  caaes 
usually  cited  to  support  the  doctrine  are 
where  a  trustee  buys  In  the  property  of  hla 
principal  at  a  sacrifice  for  his  benefit,  when, 
if  he  bought  it  at  all,  it  was  his  duty  to  do 
it  for  his  principal,  or  he  makes  a  contract 
in  behalf  of  his  principal  with  himself,  di- 
rectiy  or  hidlreetly,  as  the  other  party  tD  the 
agreement,  or  where  by  some  secret  arrange- 
ment be  makes  a  profit  direetly  at  tbe  ex- 
pense of  his  principaL  The  following  cases 
are  Illustrative  of  the  rule  thus  stated:  Iron 
Od.  t.  Humes.  157  Pa.  278;  27  Atl.  750;  KoeU- 
ler  ▼.  Iron  Co..  2  Black.  715,  17  L.  Ed.  330: 
Hlgglna  V.  Lansingh,  154  IlL  301.  40  N.  E. 
362;  Slade  v.  Van  Vechten,  11  False,  21. 
As  before  stated,  the  entire  basis  of  the  rule 
consists  in  the  collision  between  tnist  duty 
and  personal  interest.  Can  it  be  said  that 
any  soch  conflict  exists  in  the  ordinary  case 
of  the  pnrchase  by  a  director  in  a  going 
corporation  of  its  outstanding  oUigations? 
This  is  the  taat  to  be  applied  to  the  facts 
stated  in  the  complaint.  It  is  nowhere  stated 
whether  the  notes  purchased  by  Syme  were 
doe  or  not  It  Is  not  claimed  that  any  fund 
had  been  provided  for  tbe  payment  of  these 
obligations.  No  special  liqaidation  tbereof 
had  be«i  ordered  by  the  corporation.  No 
fact  or  circumstance  is  alleged  charging  hiui 
with  a  present  duty  to  act  tor  the  corpora- 
tion which  would  make  It  inconsistent  for 
him  to  make  a  personal  purchase  of  these 
notes,  save  that  he  was  an  <^cer  and  di- 
rector. On  the  contrary,  it  is  alleged  that 
the  company  was  embarrassed  and  without 
funds  to'  pay  pressing  demands,— not  that  It 
was  insolvent  but  hard  up.  There  was  no 
present  duty  resting  upon  Syme  to  extin- 
guish the  notes,  so  far  as  appears  from  the 
complaint  It  is  not  charged  that  he  neg- 
lected any  dnty  he  owed  to  tbe  oorjioration 
In  not  aecnring  funds  for  tlielr  discharge, 
or  that  he  diverted  any  of  its  moneys  prop- 
erly applicable  th^eto  to  other  purposes. 
The  plaintiff's  case  rests-  upon  the  bald  propo- 
sition that  being  an  offlcw,  he  oonld  not  pur- 
chase said  notes  at  a  discount  We  are  not 
prepared  to  accept,  this  statement  in  Its  en- 
tirety, it  is  only  in  cases  where  the  conflict 
of  duty  mentioned  arises-  that,  tbe  rule  is  re- 
ceived in  Its  fullest  application.    Thus.   In 
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Mor.  PriT.  Corp.  (  521,  it  is  said:  "So,  an 
agent  of  a  corporation  may  p.ircbase  claims 
against  the  couipany  at  a  discount,  and  en- 
force them  in  full.  It  he  is  not  under  obliga- 
tion to  make  the  purcbaae  on  behalf  of  the 
corporation."  The  supreme  court  of  Kansas 
approved  this  statement  as  the  law  in  a  case 
where  the  treasurer  of  a  railroad  company 
purchased  its  promissory  notes  at  a  discount, 
and  he  was  allowed  to  enforce  them  at  their 
full  face  value.  Railroad  Co.  v.  Chenault  36 
Kan.  61,  12  Pac.  30a  In  Inglehart  v.  Hotel 
Co.,  32  Hun,  377,  the  law  is  stated  thus:  "So, 
also,  a  trustee  or  director  may  with  his  own 
money  pnrchase  for  himself,  of  a  third  per- 
son, a  valid  and  subsisting  outstanding  debt 
owing  by  the  company,  and  secure  a  perfect 
title  thereto.  Such  a  transaction  is  not  even 
the  ground  for  entertaining  the  suspicion  that 
it  is  in  violation  of  any  duty  which  he  owes 
the  corporation,  and  there  is  no  presumption 
of  law  against  its  fairness.  *.  *  *  The 
other  que8ti(»  to  be  considered'  in  this  con- 
nection is^  will  the  trustee  or  director  be 
permitted  to  enforce  a  collection  of  the  debt 
thus  acquired  for  its  entire  amount,  or  shall 
he  be  limited  to  the  sum  which  he  actually 
paid  for  the  debt  or  obligation?  I  am  unable 
to  discover  any  good  reason  why  be  should 
not  be  permitted  to  enforce  payment  for  the 
fuU  amount,  nor  can  I  find  any  decision  lim- 
iting the  trustee  to  the  sum  actually  paid." 
See  Id.,  109  N.  Y.  454.  .17  N.  E.  388.  In 
Bradly  ▼.  Manufacturing  Co.,  Fed.  Cas.  ^o. 
1,789,  3  Hughes,  28,  the  syllabus  reads  as  fol- 
lows: "The  president  of  a  corporation  may 
with  his  own  means  (the  company  being 
embarrassed  and  without  funds  to  do  so)  pur- 
chase the  past-due,  outstanding  bonds  of  the 
corporation,  and  hold  the  same  as  against  the 
company."  Perhaps  the  best-considered  and 
most  elaborate  discussion  of  the  question  un- 
der consideration  is  found  in  Seymour  v.  As- 
sociation. 144  N.  Y.  333,  89  N.  E.  365,  26  L. 
R.  A.  856,  to  which  reference  Is  made  as  sup- 
porting the  conclusion  here  reached.  But 
we  need  not  prolong  the  discussion.  As  we 
construe  the  complaint,  it  falls  to  show  any 
breach  of  duty  on  the  part  of  Mr.  Syme  for 
which  he  could  be  held  liable  in  this  action. 
But,  should  It  be  deemed  otherwise,  still  we 
cannot  see  bow  this  action  can  I>e  maintain- 
ed. If,  as  we  hare  seen,  plaintiff  is  not  en- 
titled to  the  collaterals  mentioned.  The 
notes  given  to  Syme  in  renewal  of  the  ones 
purchased  are  yet  held  by  his  heirs.  In  an 
action  to  enforce  them,  plaintiff  would  have 
a  complete  remedy  for  its  grievances.  If  they 
were  real,  in  defense  of  a  recovery  thereon. 
So  far  as  appears  by  the  complaint,  the  plain- 
tiff has  never  been  called  upon  to  pay  a  cent 
on  these  notes,  either  tnteretit  or  principal. 
Under  the  circumstances  stated,  the  necessity 
of  applying  to  a  court  of  equity  for  relief 
is  not  apparent.  See  Matteson  v.  JBUlsworth, 
28  Wis.  254,  Miller  v.  Rouse,  8  Minn.  124  (QtL 
97). 
Anfrtber  objection,  of  some  importance  Is 


urged.  It  is  nowhere  alleged  when  the  cor- 
poration discovered  the  alleged  shortcomings 
of  Sj-me.  Oonsiderable  time  has  elape^  since 
the  alleged  transactions  took  placr,  and  since 
Syme's  death.  If  they  were  voidable  at  the 
election  of  the  cori>oration,  the  rule  Is  that 
prompt  action  must  be  taken  upon  sufficient 
knowledge  of  the  facts.  Seymour  v.  Associa- 
tion, supra.  Delay  must  be  excused  when 
there  is.  an  appeal  to  equity. 

What  has  been  said  renders  it  unnecessary 
to  consider  the  question  whether  plaintiff's 
claim  would  be  barred  by  failure  to  present  a 
claim  against  the  estate  of  Syme  in  the  coun- 
ty court.  The  order  of  the  circuit  court  sus- 
taining the  demurrer  is  affirmed. 


STATE  ex  rel.  BULLARD  et  al.  t.  NORRIS, 

District  Judge. 

(Supreme  Conrt  of  Nebraska.     Match  6k  1901.) 

MANDAMUS— WHEN     GRANTED— APPBAlr-RB- 

MAND-MANDATE. 

1.  Mandamus  is  an  appropriate  remedy  to 
make  the  mandate  of  reviewing  conrt  effective. 

2.  Where  a  finding  in  favor  of  one  of  the  liti- 

Sants  does  not  include  interest,  ttie  trial  court 
oes  not,  by  refusing  to  render  judgment  for 
interest,  disobey  the  mandate  of  this  court  di- 
recting it  to  render  judgment  fOr  the  amount 
found  due. 
(SyUaboa  by  the  Court) 

Application  by  the  state,  on  the  relation 
of  W.  C.  Bullard  &  Co.  for  a  writ  of  manda- 
mus to  Qeorge  W.  Norria.  district  Judge. 
Writ  denied. 

Swltzler  St  St  Clair,  for  relators.  W.  S. 
Morlan,  for  respondent. 

SUIXIVAN,  J.  This  is  an  original  appli- 
cation for  a  mandamus  directing  the  re- 
spondent, George  W.  Norris,  as  judge  of  the 
Fourteenth  Judicial  district,  to  enter  a  de- 
cree in  favor  of  relators  In  compliance  with 
the  decision  and  mandate  of  this  court  in 
the  case  of  Bullard  v.  De  Groff,  59  Neb.  783, 
82  N.  W.  4.  The  essential  facts  are  not  In 
controversy.  The  relators  brought  an  action 
against  De  Groff  and  others  to  foreclose  a 
mechanic's  lien  upon  certain  real  estate  in 
Red  Willow  county.  De  Groff  pleaded  a 
counterclaim.  On  October  9,  1896,  a  trial 
was  had,  which  resulted  in  a  finding  that 
there  was  due  to  the  plaintiffs  upon  their 
first  cause  of  action  the  sum  of  $1,056.71, 
and  that  there  was  due  to  the  defendant  De 
Groff  upon  her  counterclaim  the  sum  of  ?1,- 
000.  For  the  difference  between  these 
amounts,  with  interest  added  from  August 
10.  1893.  topi'ther  with  the  amount  found  due 
ur>on  the  sfcond  canse  of  action,  the  plain- 
tiffs were  given  a  lien  upon  the  property 
described  in  the  petition.  On  appeal  to  this 
court,  the  decision  In  favor  of  De  Groff  up- 
on the  counterclaim  was  set  aside,  and  the 
cause  remanded,  with  direction  to  the  dis- 
trict court  "to  enter  a  decree  establishing  a 
lien  In  favor  of  plaintiffs  for  the  amount 
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found  doe  <»i  the  account  for  which  the  lien 
was  claimed."  De  Grofl  afterwarda  p&ld 
into  court,  for  the  purpose  of  satisfying  the 
decree,  the  sum  of  $1,491.62,  which  was  re- 
ceived and  receipted  for  by  the  plaintiffs. 
The  amount  so  paid  and  received  did  not 
include  any  Interest  on  the  sum  of  |1,000 
from  the  time  It  became  due,  to  wit,  August 
10,  1893,  to  the  date  of  the  trial.  Claiming 
that  they  were  entitled  to  Interest .  on  the 
entire  amount  found  due  them  upon  both 
causes  of  action,  the  plaintiffs,  after  the 
mandate  had  been  filed  in  the  district  court, 
moved  for  Judgment  for  Interest  on  $1,000 
from  August  10,  1893,  to  October  9,  1896. 
The  motion  was  denied,  and  the  plaintiffs 
thereupon  Instituted  this  proceeding  on  the 
theory  that  the  ruling  was,  in  substance,  a. 
refusal  of  the  district  court  to  execute  the 
mandate  of  this  court  Mandamus  Is,  of 
course,  an  apprdprlate  remedy  to  make  the 
mandate  of  a  reviewing  court  effective. 
State  T.  Omaha  Nat  Bank,  60  Neb.  — ,  82 
N.  W.  860;  Perkins  v.  Fournlquet,  14  How. 
313,  14  L.  Ed.  435;  In  re  Washington  &  O. 
R.  Co.,  140  U.  8.  91, 11  Sup.  Ct  673,  35  L.  Ed. 
339;  In  re  City  Nat  Bank,  153  U.  8.  246,  14 
Sup.  Ct  804,  38  L.  Ed.  705;  Mason  v.  Pewabic 
Mln.  Co.,  153  U.  S.  361,  14  Sup.  Ct  847,  38  U 
Ed.  745;  In  re  Sanford  Fork  &  Tool  Co.,  160 
U.  a  247.  16  Sup.  Ct  291,  40  L.  Ed.  414.  But 
we  think  the  writ  should  not  Issue  In  the 
case  before  us.  The  court  did  not  at  any 
time  find  that  the  plaintiffs  were  entitled  to 
the  Interest  for  which  they  claim  judgment 
and  consequently  did  not,  in  overruling  their 
motion,  refuse  to  give  effect  to  the  decision 
of  this  court  The  plaintiffs  were  undoubt- 
edly entitled  to  interest  on  their  entire  claim 
from  August  10,  1893,  but  the  trial  court  did 
not  so  find.  What  It  did  find  was  that  the 
amount  due  upon  the  first  cause  of  action 
and  the  amount  due  upon  the  counterclaim 
were  on  August  10,  1893,  compensated  to 
the  extent  that  they  equaled  each  other,  and 
that  the  balance  only,  being  the  sum  of  $56.- 
71,  should  bear  Interest  Having  never 
found  that  there  was  interest  due  to  the 
plaintiffs  upon  their  entire  claim,  the  action 
of  the  district  court  was  not  a  refusal  to  ex- 
ecute the  mandate  of  this  court  and  there- 
fore the  peremptory  writ  should  be  denied. 
Writ  denied. 

NORYAL,  C.  J.    I  concur  In  the  Judgment. 


TROMPEN,  Sheriff,  v.  HAMMOND. 
(Supreme  Court  of  Nebraska.    March  6,  1901.) 

INTEREST  ON  JUDGMENT— EXECUTION  SALE. 

1.  A  judgment  creditor  is  entitled  to  interest 
upon  bis  judgment  until  the  same  is  actually 
paid. 

2.  In  case  real  property  is  sold  to  satisfy  a 
judgment  or  decree,  the  creditor  is  entitled  to 
interest  upon  his  claim  up  to  the  date  of  con- 
firmation. 

(Syllabus  by  the  Comt.) 


Error  to  district  court  Lancaster  county; 
Holmes,  Judge. 

Action  by  John  J.  Trompen,  sheriff,  against 
Charles  Hammond.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Reversed. 

S.  L.  Geistbardt  and  Blllingsley  &  Greene, 
for  plaintiff  In  error.  Daniel  F.  Osgood,  for 
defendant  In  error. 

SULLIVAN,  J.  In  an  action  brought  by 
Charles  QLammond  against  Joslah  Faden  and 
others  to  foreclose  a  real-estate  mortgage, 
Francis  C.  Faulkner,  one  of  the  defendants, 
was  given  a  first  lien,  and  the  plaintiff  a  sec- 
ond Iten.  Execution  of  the  decree  was  com- 
mitted to  plaintiff  In  error,  who  was  at  the 
time  the  duly-constituted  sheriff  of  Lancas- 
ter county.  The  mortgaged  property  was 
offered  for  sale  In  the  usual  way,  and  was 
purchased  by  Hammond,  whose  bid  was  con- 
siderably In.  excess  of  the  amount  due  upon 
the  first  lien.  Eighteen  days  intervened  be- 
tween the  sale  and  confirmation,  and  the 
question  presented  for  decision  by  this  record 
Is  whether  Faulkner  is  entitled  to  Interest 
on  his  decree  for  that  period.  It  la  urged 
on  behalf  of  defendant  in  error  that  be  paid 
to  the  sheriff  on  the  day  of  the  sale  the  full 
amount  then  due  upon  the  first  lien,  and 
that  the  balance  of  the  purchase  money  be- 
longs to  him,  as  a  Junior  Incumbrancer. 

Section  3,  c.  44,  Comp.  St  1890,  Is  aa  fol- 
lows: "Interest  cm  all  decrees  and  judg- 
ments for  the  payment  of  money  shall  be 
from  the  date  of  the  rendition  thereof  at 
the  rate  of  seven  dollars  upon  each  one  hun- 
dred dollars  annually  until  the  same  shall 
be  paid:  provided,  that  If  said  judgment  or 
decree  shall  be  founded  upon  any  contract, 
either  verbal  or  written,  by  the  terms  of 
which  a  greater  rate  of  Interest  not  ex- 
ceeding the  rate  allowed  by  law,  than  seven 
per  centum  shall  have  been  agreed  uiwn,  the 
rate  of  interest  upon  such  Judgment  or  de- 
cree shall  be  the  same  as  provided  for  by 
the  terms  of  the  contract  upon  which  the 
same  was  founded."  This  section.  It  seems 
to  us,  admits  of  but  one  construction.  It 
provides.  In  terms  too  plain  to  be  misun- 
derstood, that  all  jndgments  and  decrees 
for  the  payment  of  money  shall  bear  interest 
from  the  date  of  rendition  to  the  date  of 
payment  When  the  purchaser  at  a  judicial 
sale  pays  to  the  sheriff  the  amount  of  bis  bid, 
the  money  does  not  pass  at  once  under  the 
control  or  dominion  of  the  creditor.  The 
statute  (section  498,  Ctode  C!Iv.  Proc.)  contem- 
plates that  the  money  shall  remain  In  the 
custody  of  the  court— in  the  hands  of  the 
officer  making  the  sale— until  the  proceed- 
ings under  the  execution  or  order  of  sale 
have  been  examined  and  approved.  Until 
the  order  of  confirmation  has  been  entered, 
there  Is  no  consummated  sale;  and  the  pur- 
chaser, as  a  matter  of  law.  Is  In  the  attitude 
of  one  having  made  an  offer  which  may  be 
accepted  or  refused.    The  obligation  of  the 
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debtor  is  not  discharged  and  the  creditor  la 
not  paid  so  long  as  the  sheriff  holds  the  pur- 
chaser's money,  awaiting  the  action  of  the 
court  upon  the  report  of  the  sale.  In  our 
opinion,  there  la  no  escape  from  the  con- 
clusion that  Faulkner's  decree  was  not  paid 
on  the  day  of  the  sale,  and  that  consequently 
it  continued  to  bear  Interest  up  to  the  date 
of  confirmation.  To  hold  that  Interest  on  a 
claim  in  process  of  collection  shall  cease  be- 
fore the  creditor  receives,  or  becomes  enti- 
tled to  receive,  the  money  due  him  from  his 
debtor,  would  be  to  establish  a  principle 
iKsentlally  unjust,  and  in  many  cases  vio- 
lative of  contract  rights.  Adjudged  cases 
bearing  upon  the  question  under  consid- 
eration are  not  numerous,  but  those  we  have 
found  are  In  entire  accord  with  the  views 
here  expressed.  Investment  Co.  t.  Burton, 
5  Kan.  App.  197,  47  Pac.  154;  Trust  Co.  t. 
Condon,  14  0.  C.  A.  314,  67  Fed.  84. 

It  l9  said  that  Faulkner  was  responsible 
for  the  tardy  action  of  the  court  upon  the 
shcrifTs  report,  but  we  are  unable  to  under- 
stand how  the  filing  of  a  motion  to  confirm 
the  sale  could  have  any  tendency  to  delay 
confirmation.  The  sherilTs  motion  for  an  or- 
der requiring  Hammond  to  pay  over  so  much 
of  the  purchase  price  of  the  mortgaged  prop- 
erty as  should  be  necessary  to  cover  the  in- 
terest on  Faulkner's  claim  from  the  date  of 
sale  to  the  date  of  the  confirmation  should 
have  been  sustained.  The  order  denying 
the  motion  Is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings. 
Reversed  and  remanded. 


NATIONAL  LIFE  INS.  CO.  v.  BUTLER 
et  al. 

(Supreme  Oonrt  of  Nebraska.    March  6,  1901.) 

MORTOAGB-DEFAULT-BLBCTION  TO  ENFORCE 
—ASSESSMENTS— ID  VIDBNCB— COSTS. 

1.  Where  a  mortgage  provides  that  the  fail- 
ure of  the  mortgagor  to  comply  with  any  of  its 
conditions  shall  cause  the  entire  debt  to  become 
due,  and  provides  further  that  the  mortgagee 
may  in  such  case,  if  he  so  elect,  proceed  at 
once,  withoat  notice,  to  enforce  his  security,  the 
commencement  of  a  foreclosure  suit  is  notice 
of  his  election,  and  no  other  notice  is  neces- 
sary. 

2.  Special  paving  assessments  are  "assess- 
ments within  the  meaning  of  a  clause  in  a 
mortgage  imposing  on  the  mortgagor  the  duty 
of  making  prompt  payment  of  all  "taxes  and 
sssessments  lawfully  charged  against  the 
mortgaged  property. 

3.  Where  a  mortgage  is  conditioned  that  on 
the  mortgagor's  default  the  mortgagee  may 
pay  delinquent  taxes  and  assessments,  nnd  in- 
surance, and  add  such  payments  to  the  orig- 
in*] debt,  and  that  the  mortgage  shall  stand  as 
security  therefor;  and  provides  also  that  on 
the  mortgagor's  default  the  mortgagee  may  de- 
clare the  whole  debt  due,  and  foreclose  at  once, 
— the  mortgagee  may  not  only  make  the  pay- 
ments which  the  debtor  failed  to  make,  but  al- 
so, at  his  option,  may  declare  the  whole  debt 
dne,  and  proceed  Immediately  to  collect  it  by 
suit. 

4.  An  admission,  when  tax  receipts  are  of- 
fered in  evidence,  "that  the  taxes  described 
in  the  receipts  were  duly  levied  and  assessed," 


is   an    admission    that   the    assessments   were 
made  at  the  dates  mentioned  in  the  receipts. 

5.  A  tax  collector's  receipt,  in  which  a  spe- 
cial assessment  is  described  by  reference  to 
the  date  at  which  it  was  made,  is  per  se  evi- 
dence that  the  assessment  was  made  at  the 
date  named. 

6.  An  agreement-  to  pay  taxes  before  they 
become  delinquent  is  not  fulfilled  by  paying 
such  taxes  on  the  day  they  become  delinquent. 

7.  A  party  who  claims  that  unnecessary  costs 
were  taxed  against  him  must  point  out  the 
items  of  which  he  complains. 

(Syllabns  by  the  Court.) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Holmes,  Judge. 

Action  by  the  National  lite  Insurance 
Company  against  John  J.  Butler  and  others. 
Judgment  for  plaintiff.  Defendants  appeal. 
AfiSnned. 

C.  O.  Wbedon,  for  appellants.  S.  L  Geist- 
hardt,  tar  appellee. 

SULLIVAN,  J.  This  action  was  institut- 
ed by  the  National  Ufe  Insurance  Company 
against  John  J.  Butler  and  others  to  fore- 
close two  real-estate  mortgagesi.  Upon  the 
issues  Joined  the  court  found  In  favor  of  the 
plaintiff,  and  rendered  a  decree  In  accordance 
with. the  prayer  of  the  petition.  The  notes 
secured  by  the  mortgage  had  not,  by  their 
terms,  matured  at  the  time  the  action  was 
commenced,  and  the  right  to  maintain  the 
action  is  grounded  only  upon  the  alleged 
failure  of  the  mortgagor,  Butler,  to  comply 
with  certain  conditions  of  the  mortgages  rel- 
ative to  payment  of  Interest,  taxes,  and  in- 
surance. The  conditions  referred  to  are  aa 
follows:  "It  is  further  stipulated  and  agreed 
that,  if  the  taxes  or  assessments  levied  on 
the  granted  premises  are  not  paid  before  they 
become  delinquent,  or  if  there  is  any  failure 
to  comply  with  the  foregoing  stipnlation  in 
regard  to  insurance,  the  grantee,  its  succee- 
sors  or  assigns,  may  pay  such  taxes  or  as- 
sessments, or  effect  such  insurance,  and  any 
sums  of  money  paid  therefor  shall  be  recov- 
erable from  them  or  their  heirs  or  assigns, 
and,  together  with  overdue  Interest,  shall 
bear  Interest  at  the  rate  of  ten  per  cent,  per 
annum;  that  this  mortgage  shall  stand  as' 
security  not  only  for  said  mortgage  note  and 
Interest  coupons,  but  for  Interest  upon  all 
Interest  not  paid  when  due,  and  for  all  sums 
of  money  advanced  as  hereinbefore  stipulated 
for  payment  of  insurance,  taxes,  and  assess- 
ments, with  Interest  on  such  sums  so  advan- 
ced; that  a  failure  to  pay  any  of  the  said 
money,  either  principal  or  interest,  within 
thirty  days  after  the  same  becomes  due,  or ' 
a  failure  to  perform  or  comply  with  any  of 
the  foregoing  agreements  or  conditions,  shall 
cause  the  whole  sum  of  money  hereby  secur- 
ed to  become  due  and  collectible  at  once, 
without  notice,  if  the  mortgagee  or  its  suc- 
cessors or  assigns  shall  so  elect,  and  this 
mortgage  may  thereupon  be  foreclosed  imme- 
diately for  the  whole  of  said  money,  inter- 
est and  costs.  •  •  •  And  It  is  hereby 
agreed  that  after  any  default  In  the  pay- 


438 


S3  NOHTHWESTBBN  RBPORTEB. 


(Neb. 


ment  of  dtber  principal  or  Interest  the  whole 
Indebtedness  secured  by  tbls  mortgage  shall 
draw  Interest  at  the  rate  of  ten  per  cent 
per  annum  from  the  date  hereof,  and  that 
all  payments  of  Interest  that  have  been  made 
shall  be  deemed  to  be  payments  on  account 
of  such  Interest" 

One  of  the  contentions  of  appellants  Is 
that  the  action  cannot  be  maintained,  be- 
cause the  plaintiff  did  not,  before  flllug  its 
petition,  give  notice  of  Its  election  to  de- 
clare the  entire  debt  due.  This  question  was 
considered  in  the  case  of  Insurance  Co.  t. 
Butler,  57  Neb.  1»8,  77  N.  W.  667,  and  it 
was  there  held  that  the  bringing  of  an  action 
to  foreclose  the  mortgage  was  notice  of  plain- 
tiff's election,  and  that  no  other  notice  was 
necessary.  In  the  same  case  it  was  also  held 
that  special  paving  assessments  like  those  in- 
v(dTed  In  the  present  suit  were  "assess- 
ments" within  the  meaning  of  a  clause  in  the 
mortgage  imposing  upon  the  mortgagor  the 
duty  of  making  prompt  payment  of  all  "tax- 
es and  assessments"  lawfully  charged  against 
the  mortgaged  property. 

Anotlier  argument  advanced  In  behalf  of 
appellants  Is  tliat  the  plaintiff  could  not  un- 
der the  prorislons  of  the  mortgages  above 
quoted,  pay  delinquent  taxes,  assessments, 
and  insurance,  and,  after  adding  the  amounts 
paid  to  the  original  indebtedness,  proceed  at 
once  to  enforce  the  mortgages.  We  think  by 
the  plain  terms  of  the  contracts  between  the 
parties  the  creditor  was  given  not  only  the 
right  to  make  the  payments  which  the  debtor. 
In  violation  of  his  contract,  failed  to  make, 
but  also  the  further  right  at  Its  option  to  de- 
clare the  entire  debt  due,  and  proceed  imme- 
diately to  collect  it  by  suit 

It  Is  contended  that  the  court  erred  in  in- 
cluding In  the  decree  $345.15  for  paving  as- 
sessments, which  the  plaintiff  claJms  to  have 
paid  for  the  protection  of  his  security.  It  is 
said  that  there  is  no  evidence  in  the  record 
tending  to  show  that  those  assessments  were 
regularly  charged  against  the  property,  or 
that  they  were  paid;  and  it  is  especially  In- 
.  slsted  that  there  is  no  proof  that  they  were 
paid  after  they  became  delinquent  At  the 
trial,  plaintiff  offered  together  all  the  re- 
ceipts for  taxes  and  special  assessments  paid 
by  It  upon  the  mortgaged  property.  The  de- 
fendants made  a  general  objection  to  the  ad- 
mission of  each  and  all  of  the  receipts,  and 
objected  specifically  to  those  relating  to  the 
special  assessments.  Thereupon  it  was  stat- 
ed by  J£r.  Gelsthardt  attorney  for  the  plain- 
tiff, that  "it  is  admitted  that  the  taxes  de- 
scribed in  the  receipts  were  duly  levied  and 
assessed  by  the  proper  authorities,  and  that 
the  amounts  named  In  the  receipts  were  ac- 
tually paid  by  the  plalntifl  at  the  times  the 
receipts  bear  date."  The  record  further 
shows  that  Mr.  Scott  attorney  for  the  de- 
fendants, assented  to  the  foregoing  state- 
ment, and  that  the  objection  was  then  over- 
ruled.   Evidently  the  admission  was  Intend- 


ed to  embrace,  and  was  'undei'stood  by  the 
court  and  counsel  for  both  parties  to  oorer. 
all  the  receipts  Included  in  the  offer  and  af- 
fected by  the  objection.  Those  receipts  show 
the  date  of  each  special  assessment  The  as- 
sessments are  described- by  reference  to  the 
dates  at  which  they  were  made,  and  that 
Is  the  only  means  employed  to  Identify  them. 
The  admission  "that  the  taxes  described  in 
the  receipts  were  duly  levied  and  assessed" 
Is,  therefore,  an  admission  that  the  assess- 
ments were  made  at  the  dates  mentioned  in 
the  receipts.  It  also  appears  from  the  in- 
terest and  penalties  charged  against  the  va- 
rious installments  of  special  taxes  that  tbey 
must  have  been  delinquent  when  the  plain- 
tiff paid  them.  Furthermore,  we  are  disposed 
to  think  that  the  receipts  were  per  se  com- 
petent evidence  of  the  dates  of  the  assess- 
ments. Section  26  of  the  charter  of  the  city 
of  Lincoln,  where  the  iHroperty  Is  situate, 
provides  (Sess.  Laws  1889,  c.  14)  that  the  city 
treasurer  shall  give  to  every  person  paying 
money  into  the  dty  treasury  a  receipt  spec- 
ifying the  date  of  payment  and  upon  what 
account  paid.  The  accounts  upon  which 
plaintiff  made  payments  were  general  taxes 
for  certain  years,  and  special  assessments, 
which  could  be  appropriately  described  only 
by  reference  to  the  dates  at  which  they  were 
levied.  If  the  date  of  an  assessment  was  an 
appropriate  part  of  what  the  law  required  to 
be  written  In  the  treasurer's  receipt  aclaiowl- 
edging  payment  of  such  assessment  then 
the  receipt  was  evidence  of  the  date,  and, 
unaided  by  any  admission,  would  fix  the  time 
when  defendants  were  In  default.  The  plain- 
tiff paid  certain  city  taxes  for  1896,  the  pay- 
ment being  made  on  the  1st  day  of  Decem- 
ber of  that  year.  It  is  Insisted  by  counsel  for 
appellants  that  those  taxes  were  not  delin- 
quent until  the  following  day,  and  that  the 
payment  was  premature  and  unauthorized. 
The  statute  provides  that  "on  the  first  day  of 
Etecember  next  succeeding  the  levy  thereof, 
all  unpaid  dty  taxes  shall  become  delin- 
quent" Section  52.  art  1,  c.  13a,  Comp.  St. 
1889.  If  the  taxes  became  delinquent  on  De- 
cember 1st  the  mortgagor  was  bound  by  his 
contract  to  pay  them  on  or  before  the  last 
day  of  the  previous  month.  He  could  not 
pay  them  before  tbey  became  delinquent  by 
making  payment  on  the  day  they  became  de- 
linquent The  law  does  not  ordinarily.  In 
computing  time,  take  notice  of  fractional 
paits  of  a  day. 

It  Is  claimed  that  appellants  were  taxed 
with  costs  made  by  bringing  imnecessary 
parties  before  the  court  We  do  not  find  in 
the  record  anything  to  Indicate  that  any 
costs  were  Incurred  in  bringing  the  parties 
in  question  before  the  court  Neither  do  we 
find  that  any  costs  were  charged  against  the 
defendants  on  account  of  those  parties  having 
been  brought  in.  The  decree  Is  not  errone- 
ous, and  it  is,  therefore^  (n,aU  things  »I- 
finned-  d  gitized  by  Google 
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STATE  WE  rri.  KBWBT  ▼.  BLSWOBTU,  Jiu- 
tice  of  the  Poace. 

(Supreme  CJmtrt  of  Nebraaka.    March  8,  1901.) 

PUBUC    RBC»RD»-DOCKBT    OF    JUflTICB-^N- 
SPECTION— TRANSCEIPT  OF  TODOMBNT. 

1.  Public  records  are  open  to  tbe  free  inspec- 
ttcm  of  all  eitizena  of  tbe  state,  and  other  per- 
sons intarwted  tn  such  ezamination. 

2.  Dockets  of  a  justice  of  tibe  peace  contain- 
ins  the  entry  of  Judgments  are  public  records. 

3.  A  Justice  of  the  peace  must  furnish,  upon 
request  and  upon  beioK  paid  the  legal  fee  there- 
for, aji  aHtheaticated  transcript  at  a  judgment 
recorded  in  his  docket,  to  either  «f  the  par- 
ties to  tbe  same,  or  to  any  one  interested  in 
obtaining  such  transcript. 

4.  An  attuiaey  in  tttet  for  one  against  irhom 
a  jadgment  has  been  rendered  oo  the  docjiet 
of  a  justice  of  tbe  peace  has  such  an  interest 
as  entitles  htm  to  demand  a  transcript  of  such 
judgment. 

(Syilafana  by  the  Comrt.) 

Error  to  district  court.  Saline  county; 
Stubbs,  Judge. 

Application  by  the  state,  on  the  relation  of 
William  Lk  Neivljy,  for  a  writ  of  mandamus 
against  O.  G.  Elsrrordi,  Justice  of  the  peace. 
Prom  an  order  refusing  tbe  writ,  relator 
brings  error.    Reversed. 

Abbott  &  Abbott  and  Wm.  L.  Newby,  for 
piaintiff  Ib  error.  J.  D.  Pofie,  foir  defeadant 
In  error. 

NORVAJU  C.  J.  J.  H.  PbUUiM  obtained  « 
ludgment  agalnat  Uts.  Frances  AUsman  be- 
fore O.  G.  Slswortli,  a  justice  of  tbe  peace  of 
Saline  county,  on  Ai«ll  4,  1869,  for  $26.71. 
Tbefcafter  William  U.  Newby,  the  attorney 
in  fact  tat  said  Allaman,  denuinded  of  tbe 
justice  that  be  be  permitted  to  examine  tbe 
docliet  entry  of  said  judgment,  which  was 
refused;  aad  said  Newby  requested  a  tran- 
script of  said  judgment,  tendering  the  fees 
tberefor,  wbicb  trsnscrli»t  was  lUiewlae  re- 
fused, whereupon  said  Newby,  as  such  attor- 
ney in  fact,  instituted  this  proceeding  in  tlie. 
district  court  for  a  mandamus  against  tbe 
justice  to  compel  him  to  permit  relator  to 
inspect  the  docket  entry  of  said  judgment, 
and  to  require  respondent  to  make  out  and 
deliver  to  blm  a  transcript  thereof.  Tlie  re- 
spondent filed  an  answer  admitting  certain 
averments  of  tbe  application  or  petition  for 
tbe  writ,  and  denying  others.  Subsequently 
be  demorred  to  tbe  petition  for  defect  of  par- 
ties plaintUI,  and  that  the  petition  does  not 
state  sufficient  facts  to  entitle  relator  to  tbe 
relief  demanded.  Tbe  demurrer  was  sus- 
tained by  tlie  court,  and  tbe  proceedings  dis- 
missed. Belator  prosecutes  error  proceed- 
ings. 

The  ruling  of  tbe  district  court  was  er- 
roneonai  Chapter  74,  Comp.  St,  declares 
that  "all  citizens  of  this  state,  and  all  other 
persons  interested  in  tbe  examination  of  tbe 
public  records,  are  hereby  fully  empowered 
and  authorized  to  examine  the  same,  free  of 
charge,  during  tbe  hours  tbe  respective  offices 
n;ay  be  kept  open  for  tbe  ordinary  transac- 
tion of  business."    Tbe  docket  of  a  justice 


at  the  peace  wherein  are  reeovded  jvdgmenta 
is  a  piAUc  record,  within  tbe  meaning  of  the 
statute  quoted;  and  relator,  being  a  resident 
of  tbe  coonty  and  state,  was  entitled  to  ex- 
amine and  inqpect  socb.  Moreover,  relator 
was  the  attorney  in  fact  for  a  party  against 
whom  a  judgment  had  been  .rendered  by  tbe 
reqrandeut  and  recorded  in  this  docket 
Therefore  he  was  interested  In  the  examina- 
tion of  the  docket  in  question.  By  section 
687  of  the  Code  of  Civil  Procedure  it  is  pro- 
vided that  "judges  of  probate  courts.  Justices 
of  the  peace  •  •  •  shall  upon  request 
and  being  paid  the  lawful  fees  tberefor,  fur- 
nisb  an  authenticated  tEanacrlpt  of  tbe  pro- 
oaedlnga,  containing  the  judgment  or  final  or- 
der of  said  coorts,  to  either  of  the  parties  to 
the  same,  or  to  any  person  Interested  in  pro- 
curing such  traasetlpt."  It  is  plain  that  un- 
der tbe  section  just  quoted  it  was  tbe  duty 
of  tbe  respondent  to  give  a  transcript  of  tbe 
Judgment  vl  PbiU^s  v.  AUsman  to  either  of 
the  partiea  or  to  any  person  interested  la 
ppocnzing  such  transcript,  upon  being  paid 
tbe  legal  tees  tberefor.  Belator,  being  tbe 
attorney  in  fact  e<  Mrs.  Allsntan,  bad  soeh 
as  interest  as  entitled  him  to  a  transcript  of 
tbe  Judgment  rendered  against  his  prlndpaL 
It  follows  that  there  was  ae  defect  of  par- 
ties plaintift,  and  that  the  affidavit  stated  suf- 
ficient facta  to  Justify  the  issuance  of  tbe 
writ  of  mandamus.  The  district  court  erred 
in  sustaining  tbe  denuu:rer  and  diamisslag 
tbe  proceeding,  and  tbe  judgment  is  tbere- 
fote  reversed. 


GKEKN  et  al.  v.  LANCASTER  COUNTY. 

(Supreme  Court  of  Nebraska.    March  8,  1901.) 

ACTION  AGAINST  CWUNTY  —  SBaVICBS  —  KVI- 
DENCE— INSTRTJCTIONS-ACCOKD  AND  SATIS- 
FACTION-COUNTT     BOARD— ISTOPPBL.. 

1.  EMdeace  examined,  and  kM  to  support 
tbe  verdict  of  tbe  jncy  and  the  judgment  ren- 

deied  thereon. 

2.  Instructions  given,  set  out  in  the  opinion, 
Jteld  to  correctly  state  the  law,  ander  the  evi- 
dence, regarding  tbe  plea  of  accord  and  satis- 
faction in  the  answer  of  defendant. 

3.  It  is  not  error  to  refuse  an  Instruction 
regarding  a  {H«position  which  is  substantially 
eovered  by  another  instruction  already  given. 

4.  Ruling  of  trial  court,  refusing  an  mstruc- 
tlon  requestcHl  to  the  effect  that  the  claims  filed 
by  the  plaintiffs  were  in  part  only  of  their  de- 
mauds  against  the  county,  held  proper. 

5.  An  agreement  of  accord  and  satisfaction, 
which  bus  been  performed,  between  a  county 
board  representing  the  county,  and  those  hav- 
ing claims  against  the  county,  may  be  pfoven 
by  parol  evidence.  In  the  absence  of  any  writ- 
ten record  or  minutes  of  the  county  board  of 
such  agreement. 

6.  Wnere  such  contract  has  been  executed, 
and  tbe  plaintiffs  have  accepted  its  benefits, 
they  cannot  be  heard  to  complain  because  the 
same  was  not  entered  on  the  minutes  of  the 
county  board. 

7.  Where  the  minutes  show  a  session  of  the 
connty  board  for  the  transaction  ot  busineRS  of 
the  county,  the  session  will  be  presumed  to 
bave.been  legally  convened,  and  tne  burden  la 
on  the  party  assailing  its  legality  to  prove  that 
it  was  neither  a  called  nor  a  regular  session. 

8.  A  party  who  has  received  the  benefits  el 
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an  executed  contract  entered  into  with  the 
county  at  a  meeting  of  the  county  board  is  es- 
topped from  denying  the  legality  ot  the  session 
at  which  anch  contract  waa  entered  into. 

9.  Objection  to  certain  testimony  of  witness- 
es who  were  permitted  to  testify  as  to  the  Tal' 
ne  of  services  claimed  to  have  been  rendered 
by  plaintiffs,  A«{d  not  well  taken. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lancaster  county; 
Tuttie,  Judge. 

Action  by  William  A.  Green  and  D.  C.  Van 
Duyn  against  the  county  of  Lancaster.  Judg- 
ment for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

W.  J.  Lamb  and  Bllllngsley  &  Greene,  for 
plaintiffs  In  error.  T.  C.  Munger  and  J.  L 
Caldwell,  for  defendant  In  error. 

HOLCOMB,  J.  Suit  was  Instituted  by  the 
plaintiffs  In  error  In  the  lower  court  against 
Lancaster  comity,  defendant  In  error,  on  a 
written  contract  for  services  alleged  to  have 
been  rendered  and  money  expended  In  assisting 
the  county  commissioners  of  defendant  county 
In  refunding,  at  a  lower  rate  of  Interest,  and 
negotiating  a  sale  thereof,  of  a  series  of  bonds 
theretofore  Issued  by  the  county,  and  aggre- 
gating In  amount  some  $350,000.  Although 
stated  In  different  ways  In  three  separate 
causes  of  action,  the  gist  of  the  petition  Is, 
In  substance,  that  the  pltHntlffs  bad  been  em- 
ployed to  assist  the  county  commissioners  In 
the  refunding  of  the  bonds  of  the  county  at  a 
lower  rate  of  Interest,  for  which,  according 
to  the  contract. on  which  the  action  was 
based,  they  were  to  receive  "a  fair  compen- 
sation for  their  services  rendered  and  mon- 
eys expended  In  that  behalf  for  the  county," 
and  that  in  pursuance  of  such  agreement 
services  were  rendered  and  money  expended 
of  the  total  amount  and  value  of  $7,500,  of 
which  $4,500  was  for  moneys  expended  In  and 
about  the  refunding  and  negotiating  the 
aforesaid  bonds,  and  that  there  had  been  paid 
the  plaintiffs  on  account  the  sum  of  $2,000, 
leaving  a  balance  due  of  $5,500,  for  which 
Judgment  was  prayed.  To  this  petition  an 
answer  was  presented  which  consisted— Ffa:st, 
of  an  admission  of  the  contract,  an  admis- 
sion that  the  plaintiffs  rendered  some  services 
thereunder,  a  denial  that  there  was  anything 
due,  and  a  denial  of  all  the  other  allegations 
of  the  petition;  and,  second,  of  a  plea  of  ac- 
cord and  satisfaction,— it  being  alleged.  In 
substance,  that  after  the  bonds  mentioned 
had  been  refunded,  and  all  transactions  con- 
nected therewith  completed,  demand  was 
made  against  the  county  for  services  and  ex- 
penditures claimed  to  have  been  made  and 
performed  under  the  contract;  that  the 
claims  and  demands  were  disputed  by  the 
(Munty,  and  that  the  plaintiffs  and  defendant 
thereupon  entered  into  an  agreement  of  set- 
tlement of  all  demands  of  plaintiffs,  whereby 
they  agreed  to  file  two  claims,  of  $1,000  each, 
against  the  defendant,  which  It  was  agreed 
should  be  allowed,  and  that  the  defendant 
had  satisfied  and  discharged  all  of  said  claims 


by  paying  the  said  plaintiffs  the  sum  of  $2,- 
000  by  the  method  agreed  upon;  and  that 
the  plaintiffs  accepted  and  received  the  same 
In  full  satisfaction  of  their  claims  under  the 
original  contract  To  this  answer,  in  reply,  a 
general  denial  was  filed. 

Upon  a  trial  to  the  court  and  a  Jury,  a  ver- 
dict and  judgment  were  returned  la  favor  of 
the  defendant  county.  After  a  motion  for  a 
new  trial  was  overruled,  proceedings  in  error 
were  instituted  In  this  court  to  obtain  a  re- 
versal of  such  judgment  Several  alleged  er- 
rors are  assigned  and  argued  as  grounds  for 
a  reversal,  the  principal  ones  of  which  will 
be  noted  in  their  orderof  presentation. 

It  Is  argued  that  the  evidence  is  not  suffl- 
\:ient  to  support  the  verdict  and  Judgment. 
In  other  words,  It  Is  claimed  that  the  plea  of 
accord  and  satisfaction  is  not  sustained  by 
the  evidence  In  the  case.  The  argument  Is 
based  on  the  following  view  of  the  case,  as- 
sumed by  plaintiffs  In  error  as  correct:  It 
will  be  observed  that,  under  the  causes  of 
action  as  pleaded  by  the  plaintiffs,  the  sum 
of  $4,500  Is  claimed  to  be  due  them  for  mon- 
eys expended  In  behalf  of  the  county  under 
their  contract,  and  the  further  sum  of  $3,000 
as  compensation  for  services  performed, 
which,  after  deducting  or  crediting  the 
amount  paid  them,  viz.  $2,000,  left  a  balance 
of  $5,500  due.  It  Is  claimed  by  the  plaintiffs 
that  while  there  may  be  evidence  tending  to 
show,  and  which  may  support,  a  finding  as 
to  an  accord  and  satisfaction  of  the  claim  for 
compensation  for  services  rendered,  It  is  en- 
tirely Insufficient  to  prove  any  settlement  of 
plaintiffs'  demand  for  money  expended  In  and 
about  the  matter  of  their  employment  under 
the  contract  We  are  disposed  to  the  view 
that  this  is  too  narrow  a  construction  to  place 
on  the  evidence  relative  to  the  alleged  ac- 
cord and  satisfaction,  and  that,  if  it  Justi&es 
a  finding  hi  favw  of  the  county  of  a  settle- 
ment of  any  part  or  item  covered  by  the  orig- 
inal contract.  It  will  warrant  the  conclusion 
that  the  accord  and  satisfaction  was  a  set- 
tlement for  all  purposes.  In  other  words,  if 
the  evidence  justifies  the  Inference  that  an 
agreement  of  accord  and  satisfaction  was  en- 
tered Into,  and  that  the  claim  for  compensa- 
tion for  services  was  included  therein,  then 
It  Is  sufficient  to  show  a  settlement  of  all 
matters  In  dispute  between  the  county  and 
the  plaintiffs  growing  out  of,  or  in  relation  to, 
the  contract  of  employment 

In  the  claims  filed  by  the  plaintiffs,  and 
allowed  by  the  county  board,  It  Is  stated  that 
the  claim  Is  made  for  services  or  commis- 
sions, and  also  for  moneys  alleged  to  have 
been  expended  In  behalf  of  the  county.  It  Is 
stated  by  several  witnesses  that  the  settle- 
ment was  for  expenses  as  well  as  for  serv- 
ices, and  for  the  whole  transaction  by  reascKi 
of  which  the  plaintiffs  claimed  a  right  of  re- 
covery. The  contract  itself  is  but  a  single, 
indlvlslble>lnstmment,  which,  once  satisfied, 
cancels  all  obligations  arising  thereunder. 
Under  a  claim  made  by  the  plaintiffs  based 
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m  the  tenna  of  the  instrument,  which  has 
been  adjusted,  the  natural,  probable,  and  ra- 
tional Inference  to  be  drawn  therefrom  is 
that  it  covered  every  Item  In  controversy, 
and,  unless  there  Is  something:  disclosed  by 
the  evidence  to  indicate  that  the  settlement 
was  restricted  to  one  branch  only  of  the  mat- 
ters in  controversy,  we  thlnlc  a  Jury  would 
be  warranted  In  finding  that  the  settlement 
was  intended  as  a  satisfaction  and  discharge 
of  all  obligations  under  the  contract,  even 
though .  each  item  may  not  be  clearly  and 
specifically  expressed  In  the  subsequent  agree- 
ment. The  evidence  In  this  case  we  regard 
as  amply  sufiScieut  to  show  that  the  agree- 
ment. If  established,  was  Intended  to,  and 
did,  embrace  tbe  disputed  Item  of  moneys  al- 
leged to  have  been  expended  as  well  as  the 
claim  for  services  rendered.  Both  or  neither, 
we  tbink,  was  satisfied  In  tbe  manner  al- 
leged by  defendant. 

Regarding  this  same  subject.  It  is  suggest- 
ed that  error  was  committed  by  tbe  trial 
court  In  tbe  giving  and  refusal  of  certain  In- 
structions to  the  Jury.  It  is  urged  tliat,  be- 
fore an  accord  and  satisfaction  can  operate 
as  a  settlement  of  a  prior  claim  of  indebted- 
ness. In  the  agreement  there  must  have  been 
a  meeting  of  the  minds  of  tbe  parties  touch- 
ing the  whole  matter.  Tbe  same  point  re- 
garding the  evidence  Is  sought  to  be  made 
and  applied  to  tbe  Instructions,  in  which  It 
Is  claimed  this  distinction  or  difference  was 
not  clearly  presented  to  the  jury,  and  by  the 
refusal  of  an  Instruction  requested  by  plain- 
tiffs, In  which  the  distinction  Is  recognized, 
the  plaintiffs  were  prejudiced  to  an  extent 
calling  for  a  reversal  of  the  judgment.  The 
requested  instruction,  among  other  things, 
says:  "It  is  not  sufficient  on  the  part  of  the 
defendant  to  establish  that  at  the  time  of  the 
proposed  settlement  they  refused  to  pay  more 
than  $2,000,  •  •  •  and  that  in  pursuance 
thereof  the  plaintiffs  might  file  two  claims  of 
$1,000  each,  and  that  the  plaintiffs  did  so  file 
two  claims  of  $1,000  each,  which  were  allow- 
ed; but  It  Is  necessary.  In  addition  thereto, 
for  the  defendant  to  establish  to  your  satis- 
faction that  the  plaintiffs,  and  each  of  them, 
actually  understood  that,  and  assented  to 
their  proposals,  and  agreed  in  fact  to  receive 
such  sums  as  a  satisfaction  in  full,  and  to 
release  the  county  from  all  claims  and  de- 
mands under  the  contract" 

On  tbe  same  point,  the  court,  on  its  own 
motion,  Instructed  the  jury  as  follows:  "You 
are  instructed  that  if  yon  find  from  the  evi- 
dence that  there  was  a  dispute  in  good-  faith 
between  the  board  of  county  commissioners 
of  defendant  county  and  the  plaintiffs  as  to 
the  amount  justly  due  them  under  said  con- 
tract, and  that  said  dispute  wbjb  settled  by 
such  county  board  agreeing  to  allow  and 
pay,  and  tbe  said  plaintiffs  to  accept  and  re- 
ceive, 12,000  in  full  settlement  and  satisfac- 
tion of  Hild  claim,  and  that  In  pursuance  of 
said  claim,  and  that  In  pursuance  of  such 
settlement  and  agreement,  such  sum  of  mon- 


ey was  allowed  by  such  board,  and  paid  to, 
and  received  by,  said  plaintiffs,  then  said 
plaintiffs  cannot  recover  in  this  action,  and 
your  verdict  should- be  for  defendant"  "And 
you  are  further  Instructed  that  if  you  find 
from  the  evidence  that  there  was  a  disagree- 
ment in  good  faith  between  the  plaintiffs 
and  said  board  of  county  commissioners  with 
respect  of  the  amount  due  and  owing  said 
plaintifts  under  said  contract,  and  that  said 
board  proposed  to  allow  and  pay  to  them  tbe 
sum  of  $2,000.00  in  full  satisfaction  and  set- 
tlement of  said  claim,  that  then  It  was  option- 
al with  said  plaintiffs  to  accept  said  sum  or 
to  refuse  the  same.  But,  If  you  further  find 
that  said  plaintiffs  exercised  such  option  by 
accepting  such  allowance  and  receiving  such 
sum,  then  they  would  be  bound  by  tbe  con- 
dition that  such  allowance  and  payment  was 
in  full  satisfaction  and  settlement  of  said 
claim,  to  tbe  same  extent  that  they  would 
have*been  bound  had  they  expressly  agreed 
to  such  condition;  and  this  would  be  true 
even  as  against  any  secret  or  expressed  in- 
tentions to  the  contrary,  or  any  protests  then 
or  subsequently  made." 

We  thinJi  tbe  Instructions  given  are  a  fair 
exposition  of  the  law,  and  submitted  tbe 
question  to  the  jury  in  such  manner  that 
they  were  not  misled,  or  the  plaintiffs  in 
any  way  prejudiced.  In  the  Instructions  giv- 
en there  was  enimclated  aubstontlally  tbe 
same  proposition  contained  in  the  instruction 
requested  and  refused,  the  giving  of  which 
would  have  been  only  In  the  nature  of  a  rep- 
etition, and  therefore  unnecessary.  The  jury 
were  required  to  ascertain  and  find  whether 
there  was  a  disputed  claim  existing  between 
the  litigants;  whetber,  for  the  purpose  of 
reaching  a  settlement  and  adjustment  of  the 
matter,  both  parties,  in  settlement  and  sat- 
isfaction of  tbe  prior  demands  and  claims, 
entered  into  en  agreement  whereby  the  de- 
fendant agreed  to  pay  the  sum  mentioned,  and 
the  plaintiffs  to  accept  the  same.  In  satisfac- 
tion of  their  claims  and  demands;  and  whetb- 
er the  money  was  so  paid  In  pursuance  of 
such  agreement 

It  will  hardly  be  contended  that  any  secret 
Intention  or  mental  reservation  could  be  con- 
sidered by  tbe  Jury  in  determining  the  truth 
of  the  matter.  Tbe  question  of  tbe  existence 
of  the  substituted  agreement  for  tbe  original 
contract  was  one  properly  for  tbe  Jury,  to 
be  determined  from  tbe  actions,  conduct,  and 
statements  of  tbe  parties  thereto,  and  was 
fairly  submitted  to  them  in  tbe  instructions 
given.  If  they  found  that  tbe  defendant 
county  proposed  to  pay  the  sum  mentioned 
in  settlement  of  the  demands  against  the 
county  made  by  the  plaintiffs,  and  the  prop- 
osition accepted,  and  the  money  thereafter 
paid  as  agreed,  this  would  be  a  complete  bar 
to  any  recovery  on  the  original  contract 
There  was  no  error  in  tbe  ruling  of  the 
court  in  refusing  the  instruction  requested. 

The  payment  of  the  $2,000  credited  by 
plaintiffs  on  account,  and  claimed  by  the  de- 
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fmdaat  u  a  satisfaction  of  the  entire  de- 
mand, was  secared  by  filing  two  claims 
against  the  county,  which  were  allowed  by 
the  board,  each  claim  being  of  the  same 
date,  coQsecntlrely  numbered,  filed  at  the 
same  time,  for  $1,000  each,  and  In  each  of 
which  it  wafi  stated  that  the  claims  were  "to 
part  expenses,  services,  and  commissions  for 
refunding  $250,000  5%  Lancaster  county  bonds 
to  $350,000  Lancaster  county  bonds  drawing 
4%  Interest"  An  Instruction  was  requested 
based  on  tiie  wording  of  the  two  claims,  in 
which  it  was  stated,  in  substance,  that  the 
filing  and  allowance  of  these  daims  were  for 
part  only  of  the  amount  due,  and  that  they 
furnish  no  erldence  of  anything  beyond  or 
different  from  that  contained  in  the  record; 
that  they  are  a  payment  and  saUsfactiOB  of 
the  amount  claimed  as  written  down  and  set 
fortii  in  the  claim  upon  which  the  board  act- 
ed. The  instruction  was  rightly  refused. 
Whether  or  not  these  claims  were  allowed 
and  paid  In  piirsuanee  of  the  alleged  agree- 
ment of  accord  and  satisfaction  or  otherwise 
was  a  question  for  the  Jury,  not  on  the  word- 
ing of  the  claims  alone,  but  under  all  the  evi- 
dence bearing  on  the  subject  In  each  claim, 
it  is  triTe,  it  Is  stated  that  it  Is  In  part  of 
the  expenses,  services,  etc.,  but  the  two  parts, 
when  takea  together,  may  be  compensation 
In  whole  or  In  full.  Whether  the  compensa- 
tion secured  under  the  two  claims  was  in 
full,  or  only  in  part  of  the  entire  demand, 
cannot  be  ascertained  from  a  reading  of  the 
claims  themselves,  but  resort  must  he  had 
to  extraneous  evidence  to  explain  the  am- 
blgrihy.  The  wording  of  the  vouchers  was 
not  Inconsistent  with  the  claims  of  either  of 
the  respective  parties.  The  Jury  were  com- 
pelled to  look  elsewhere  for  evidence  to  satis- 
fy them  regarding  their  true  intent  and  pur- 
pose. 

The  agreement  of  settlement  claimed  by 
defendant  was  proven  by  parol  testimony, 
there  being  no  record  or  minutes  of  the 
same  kept  In  the  Journals  of  the  county 
board.  It  is  Insisted  that  such  evidence  Is 
incompetent,  and  that  the  record  of  the  filing 
and  allowance  of  the  claims  can  in  no  wise 
be  afl'ccted  by  such  parol  testimony.  It  la 
said  that  the  action  of  the  board  on  the 
claims  is  Judicial  In  Its  nature,  and  that  any 
conversation  or  verbal  agreement  In  relation 
thereto  is  wholly  Immaterial  and  Incompe- 
tent We  think  counsel  fails  td  distinguish 
between  acts  of  the  board  which  are  admin- 
istrative in  character  and  those  usually  held 
to  be  quasi  Judicial.  In  this  case  the  con- 
tract If  made,  of  accord  and  satisfaction.  Is 
administrative.  It  Is  the  exercise  of  an  au- 
thority belonging  to  the  county  board  In  the 
administration  of  the  affairs  of  the  county. 
It  rests  on  the  same  power  exercised  in  mak- 
ing the  original  contract  While  the  approv- 
al of  the  two  claims  was  in  form  a  quasi  ju- 
dicial act  it  was  in  this  case  a  very  pei^ 
functory  one,  and.  If  defendant's  theory  la 
correct  was  done  In  pursuance  of,  and  for 


the  purpose  of  carrying  into  execution,  the 
prior  agreement  of  accord  and  satisfaction. 
Leaving  out  of  mind  the  judicial  act  of  ap- 
proval of  the  claims  as  filed,  we  are  to  con- 
sider whether  the  agreement  of  settlement 
assuming  it  to  have  been  made  and  not  en- 
tered on  the  Journal  or  minutes  of  the  coun- 
ty boai-d,  can  be  proven  by  parol  testimony. 
Hie  county  board  wa«  authorised  to  make 
such  agreement  They  appear  to  have  made 
It  The  same  has  not  only  been  entered  into, 
but  aleo  fully  executed.  We  know  of  no 
rule,  or  of  any  reason  for  a  rule,  that  would 
not  allow  a  contract  thus  c&ade  and  execut- 
ed to  be  established  by  parol  testimony.  In 
the  absence  of  any  record  of  the  same.  So 
far  as  our  observation  bos  gone,  the  authori- 
ties are  uniform  to  the  effect  that  aucb  may 
be  done  in  the  absence  of  a  statutory  re- 
quirement that  a  record  shall  be  made  of  a 
contract  in  order  to  render  It  valid  and  bind- 
ing. RagosB  V.  Cuming  Oo.,  86  Aeb.  875,  54 
N.  W.  «83;  Jordan  v.  Osceola  Co.,  59  Iowa. 
38S,  13  N.  W.  344;  Baker  t.  Johnson  Co.,  33 
Iowa,  151;  Chicago,  K.  &  W.  R.  Co.  ▼.  Com- 
missioners of  Stafford  Co.,  86  Kan.  121,  12 
Pac.  SOS;  Franklin  Oo.  v.  Layman,  145  m. 
188,  33  N.  E.  1094;  McCabe  v.  Board,  46  iBd. 
380. 

The  contract  having  been  executed,  and 
the  plaintiffs,  having  accepted  its  benefits, 
they  cannot  be  heard  to  complain  because  the 
same  was  not  entered  on  the  minutes  of  the 
county  board.  Athens  Co.  Oom'rs  v.  Balti- 
more Short-Line  R.  Co.,  8T  Ohio  Bt  205;  Pa- 
cific Bridge  Co.  v.  Clackamas  Co.  (C.  C.)  45 
Ved.  217. 

Finally,  It  Is  urged  that  the  county  board 
was  not  In  legal  session  at  the  time  of  mak- 
ing the  alleged  contract,  and  could  not 
therefore,  enter  Into  any  valid  and  binding 
agreement  of  ttie  kind  alleged  by  plaintiffs. 
For  two  good  and  sufficient  reaaons,  this 
contention  cannot  prevail.  The  evidence 
bearing  on  the  subject  is  without  contradic- 
tion, and  the  sole  and  only  question  is  as  to 
the  proper  conclusion  to  be  reached  there- 
from. To  maintain  their  position  that  the 
l>oard  was  not  hi  legal  session,  the  plaintiffs 
rely  on  the  fact  that  the  record  or  minutes 
of  the  county  board  do  not  contaln^any  rec- 
ord of  a  call  for  a  special  meeting  to  be  held 
on  the  19th  of  February,  the  day  the  alleged 
contract  was  entered  Into;  and,  second,  the 
record  is  silent  as  to  adjournments  of  the 
board  of  its  regular  sessions  from  day  to 
day  from  the  time  of  its  meeting  in  reg- 
ular Session,  on  the  second  Tuesday  in  Janu- 
ary, until  the  19th  of  February.  Whether 
the  board  did  in  fact  adjourn  from  time  to 
time  after  meeting  in  regular  session  In  Jan- 
uary, to  and  including  the  19th  of  February, 
is  neither  proven  nor  disproven  from  the  rec- 
ord, except  as  to  the  proper  presumptions 
which  may  be  indulged  in  from  the  record 
as  It  appears.  The  record  shows  no  final  ad- 
journment after  the  board  convened  in  reg- 
ular session  In  January  prior  to  its  session  on 
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Febmarj  IStli,  when  the  alleged  agreement 
was  entered  Into;  nor  ia  it  shown  that  an 
-adjournment  was  taken  from  one  meeting  to 
another,  which,  by  the  minutes,  appear  to 
have  been  held  for  the  purpose  of  transact- 
ing the  bnsineas  of  the  connty.  The  pre- 
sumption Is  in  favor  of  the  regulartty  of  the 
proceedings  after  the  regular  meeting  in  Jan- 
nary,  and  in  the  absence  of  a  record  show- 
ing an  adjonmmeut  sine  die,  where  It  Is 
showB  that  the  board  has  met  and  transact- 
ed business  from  time  to  time,  it  will  be  pre- 
sumed such  lesstons  were  oentlnaooa,  or  in 
pursuance  of  prior  adjonnuoents,  altboi^rh 
the  several  ad^umments  are  not  noted  on 
the  records.  The  proof  that  the  minutes  of 
the  meetings  of  the  board  did  net  show  a 
call  for  a  special  session  does  not  prove  that 
notice  of  a  called  meeting  was  not  in  fact 
given,  as  required  by  section  57,  c.  18,  Comp. 
St  That  section  provUdeB  for  the  county 
clerk  calling  a  special  seealon  upon  giving 
five  days'  notice  of  the  time  and  object  at 
the  meeting,  but  the  fact  that  a  record  was 
not  made  of  the  call  would  not  inraliaate  it 
if  nortioe  was  actually  given.  The  presump- 
tion being  in  favor  of  the  regolarlty  of  the 
proceedings  «f  the  county  board  la  the  ex- 
ercise of  their  general  powers  and  dvtles  tn 
administering  the  affairs  of  the  county,  and 
that  they  were  duly  convened  when  by  the 
record  a  session  Is  purported  to  have  l>een 
held,  the  bnrden  Is  on  the  plaintiffs  to  show 
tliat  the  meeting  was  lUegal  or  nnauthorlzed, 
and,  having  failed  so  to  do,  the  session  will 
be  lield  to  Iiave  been  duly  convened  and  held 
in  tbe  manner  provided  by  law.  Btitberfoid 
V.  HamiltoB,  97  Mo.  543,  11  S.  W.  249;  Board 
of  Sup'rB  of  Wayne  Cou  v.  Wayne  arcalt 
Judges,  KM  Mi<^  106,  64  N.  W.  42;  Allen  w. 
Cerro  Gordo  Co.,  34  Iowa,  54;  Frezlnger  v. 
Harness,  114  Ind.  4»1,  IS  N.  B.  495;  Stocktoa 
T.  Powell.  29  Fla.  1,  10  Sonth.  688;  Brigtaa 
V.  Chandler,  60  Hiss.  862.  Asmming,  h»w- 
'  ever,  that  the  sessien  of  the  board  at  whl^ 
tbe  agreement  was  made  was  irregular,  and 
not  prcq>erly  called,  tbe  phiintiffs  are  not  in  a 
position  to  take  advantage  of  the  irregulari- 
ty. The  contract  having  been  entered  into, 
and  tmder  which  they  have  enjoyed  Its  ben- 
efits and  advantages  by  receivhig  and  ao- 
ceptiag  the  sums  of  money  paid  thereunder, 
and  tbe  contract  having  been  fully  perform- 
ed, they  cannot  now  be  heard  to  question  the 
regularity  of  the  proceedings  by  which  the 
agreement  was  made  and  entered  into.  Un- 
der the  pleadings  and  the  evidence,  conced- 
ing the  contract  to  have  been  made  as  claim- 
ed by  the  defendant,  tbe  piaiutlffs  are  clear- 
ly est(q>ped  from  questioning  tbe  legality  of 
the  session  of  tbe  coimty  board  at  the  time 
the  agreement  was  entered  into.  City  of 
Buffalo  V.  Balcom  VS.  ¥.)  32  N.  E.  7;  Wilder 
▼.  HamUton  Co.  Com'rs,  41  Ohio  St.  601;  Ath- 
ens Co.  Com'rs  v.  Baltimore  Short-Line  K.  Co., 
37  Ohio  St  205;  Pacific  Bridge  Co.  v.  Clack- 
aauu  Co.,  supra. 
Some  ohjectten  J>  «ffered  to  certain  testi- 


mony of  witnesses  for  the  defense  residing 
In  Chicago,  who,  over  objections,  were  per- 
mitted to  testify  as  to  tbe  value  of  the  serv- 
ices claimed  to  have  been  rendered  by  tbe 
plaintiffs  in  the  matter  of  refunding  tbe 
bonds  of  tlie  county  under  tlie  contract. 
These  witnesses  show  themselves  qualified 
to  testify  on  the  subject  and  we  find  no 
valid  objection  to  tbe  admission  of  tbe  evi- 
dence objected  to.  Tbe  Judgment  of  tbe  trial 
court  is  affirmed. 


OOMAIONWEALTH  MUT.  FIRE  INS.  00.  et 

aL  V.  HAYDEN  et  al. 
(Supreme  Oonrt  of  Nebraska.    March  «,  1901.) 

INSOLVENT    COBPORATION  —  ASSESSMENT    BY 

STOCKHOLDERS— FOREIGN  JUDO- 

MBNT-JURI8D1CTI0N. 

1.  In  an  action  brongfat  (or  the  purpose  of 
winding  np  tiie  afEaits  of  an  insolvent  coi'pora- 
tlOB,  an  assessment  made  hy  the  coart  upon 
the  stocliiioklerB  of  such  corporation  is  a  con- 
dusive  judicial  determination  ouly  to  the  ex- 
tent tliat  it  ascertains  the  amount  of  corpo- 
rate assets  and  liabilities,  and  declares  the  aee- 
essity  for  maidng  the  assessment  ordered. 

2.  A  Judgment  rendered  agniust  a  party^  in 
one  state  is  conclusive  upon  liim  when  made 
the  basis  of  an  action  in  another  state,  unless 
the  court  rendering  the  jodgment  was  without 
jurisdiction. 

3.  A  Judgment  rendered  by  a  court  of  one 
state  is  entitled  to  full  fafth  and  credit  in  the 
courts  of  another  state,  only  to  the  extent  that 
jurisdiction  appears  or  mar  l>e  pr«su£ied. 

4.  A  court  having  Jurisdiction  of  an  insol- 
vent corporation  for  the  purpose  of  winding  up 
its  affairs  iiss  no  antboitty  to  reader  a  person- 
al jodgment  against  one  of  its  stockholders, 
who  is  not  a  party  to  the  action,  by  service  of 
process  or  voluntary  appearance.  Neither  has 
the  couit  in  such  case  authority  to  adjudicate 
the  fact  of  memtjership  in  the  corporation. 

(Syllabus  by  the  Court.) 

On  rehearing.    EV>rmer  Judgment  reversed, 
and  that  of  district  court  affirmed. 
For  former  opinion,  see  8S  N.  W.  922. 

SULLIVAN.  J.  This  case,  wMch  was 
brought  by  the  plaintiff  in  error  to  enforce 
two  assessments  made  by  ttie  supreme  Jn- 
didal  court  of  Massachnsatts  against  the  firm 
of  Hayden  Bros.,  as  a  member  of  an  insol- 
vent insurance  corporation,  was  submitted 
and  decided  at  the  last  term.  Insurance  Co. 
V.  Hayden,  60  Neb.  — ,  83  N.  W.  ©22.  After- 
wards a  rehearing  was  allowed,  and  addi- 
tional arguments  presented.  In  the  light  of 
these  arguments,  we  have  re-examtned  the 
grounds  of  our  former  decision,  and  have 
reached  the  conclosion  that  the  petition  does 
not  state  a  cause  of  action,  and  that  the  dis- 
trict court  was  right  -  in  Bustaining  the  de- 
murrer directed  agaliffit  it  It  is  shown  by 
appropriate  averments  that  the  orders  and 
decrees  of  the  Massachusetts  court  which  arc 
made  the  basis  of  this  suit  were  made  and 
rendered  in  an  action  hot  which  Qeorge  S. 
Merrill  was  complainant,  and  the  Insurance 
company,  the  plaintiff  herein,  was  defend- 
ant It  Is  not  alleg«-d  that  the  defendant  io 
ttalB  case  was  a  party  to  that  suit  and  the 
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Inference  to  be  deduced  from  the  petition  Is 
that  the  court  did  not  get  Jurisdiction  over  It 
by  any  of  the  ordinary  methods  of  obtaining 
personal  Jurisdiction.  It  is  not,  indeed,  con- 
tended that  the  defendant  firm  was  serred 
with  any  kind  of  process  in  Massachusetts, 
or  that  It  entered  a  voluntary  appearance  In 
the  action,  or  agreed  in  advance  to  be  bound 
by  some  substituted  form  of  service,  but  the 
argiunent  by  which  it  is  sought  to  sustain  the 
assessments  as  Judgments  in  personam  is  that 
Jurisdiction  of  the  corporation  included  Ju- 
risdiction of  the  shareholders.  In  other 
words,  It  is  asserted  that  the  court.  In  the 
absence  of  the  defendant,  and  without  giving 
it  notice  or  an  opportunity  to  be  heard,  had 
authority  to  adjudicate  the  fact  of  member- 
ship, and  render  a  personal  Judgment  for  a 
specific  sum.  This  position  is  repugnant  to 
the  fundamental  principles  of  Justice,  and  is 
not,  we  believe,  sustained  by  any  well-consid- 
ered case.  "It  Is,"  says  Mr.  Justice  Gray  In 
Goldey  v.  Morning  News,  156  U.  S.  518,  15 
Sup.  Ot  559,  39  L.  Ed.  517,  "an  elementary 
principle  of  Jurisprudence  that  a  court  of 
Justice  cannot  acquire  Jurisdiction  over  the 
person  of  one  who  has  no  residence  within  Its 
territorial  Jurisdiction,  except  by  actual  serv- 
ice of  notice  within  the  Jurisdiction  upon 
him,  or  upon  some  one  authorized  to  accept 
service  in  his  behalf,  or  by  bis  waiver,  by 
general  appearance  or  otherwise,  of  the  want 
of  due  service."  Further  along  in  the  same 
opinion  It  Is  said  that,  "under  the  provisions 
of  the  constitution  of  the  United  States  and 
of  the  acts  of  congress,  by  which  Judgments 
of  the  courts  of  one  state  are  to  be  given 
full  faith  and  credit  in  the  courts  of  another 
state,  or  of  the  United  States,  such  a>  Judg- 
ment is  not  entitled  to  any  force  or  elTect, 
unless  the  defendant  was  duly  served  with 
notice  of  the  action  in  which  the  judgment 
was  rendered,  or  waived  the  want  of  such 
notice."  The  principle  of  the  case  Just  cited 
controlled  the  decision  In  Wilson  t.  Seligman, 
144  U.  S.  41,  12  Supi  Ct  641,  36  L.  Ed.  838, 
which  was  an  action  by  a  creditor  of  an  In- 
solvent corporation  to  enforce  a  stockholder's 
liability.  The  defendant  Seligman,  a  citizen 
of  New  York,  was  adjudged  by  a  Missouri 
court,  upon  facts  substantially  like  those  In- 
volved in  the  present  case,  to  be  a  stockhold- 
er of  an  insolvent  corporation,  and  a  person- 
al Judgment  was  rendered  against  him.  This 
Judgment  was  held  to  be  void  fbr  want  of 
Jurisdiction.  The  opinion,  written  by  Mr. 
Jastlce  Gray,  states  the  grounds  of  the  de- 
cision In  the  following  language:  "In  the 
case  at  bar,  the  defendant  never  resided  In 
Missouri,  and  was  nQt  served  with  process 
within  the  state,  either  upon  the  original 
writ  against  the  corporation,  or  upon  the 
motion  for  execution  against  him.  He  denies 
that  he  was  a  stockholder,  and  the  question 
whether  he  was  one  was  not  tried  or  decided 
In  the  controversy  between  the  plaintiff  and 
the  corporation,  nor  Involved  In  the  Judg- 
ment  recovered   by   one   of   tliose   parties 


against  the  other.  Under  the  statute  of  Mis- 
souri, and  upon  fundamental  principles  of 
JurisiHTudence,  be  Is  entitled  to  legal  notice, 
and  trial  of  the  Issue  whether  be  Is  a  stock- 
holder, before  he  can  be  charged  with  per- 
sonal liability  as  such;  and  personal  service 
of  the  notice,  wlttiln  the  Jurisdiction  of  tbe 
court,  is  essential  to  support  an  order  or 
Judgment  ascertaining  and  establishing  such 
liability,  unless  he  has  voluntarily  appeared, 
or  otherwise  waived  his  right  to  such  service, 
which  he  has  not  done  In  this  case."  This 
decision  is  dted  with  approval  In  the  recent 
case  of  Whitman  v.  Bank,  176  U.  S.  559,  20 
Sup.  Ct  477,  44  L.  Ed.  587.  Bank  T.  Famam. 
176  U.  S.  640,  20  Sup.  Ct  506,  44  L.  Ed.  619, 
was  an  action  brought  in  Rhode  Island  upon 
a  Judgment  recovered  by  a  creditor  of  the 
Commonwealth  Loan  &  Trust  Company,  an 
Insolvent  corporation.  In  the  state  of  Kansas. 
The  declaration  pleaded  th4  Judgment,  and 
charged  that  the  defendant  was  a  stockhold- 
er in  the  Loan  &  Trust  Company.  The  court  . 
held  that  a  cause  of  action  was  stated,  and 
that  the  decision  of  the  circuit  oonrt  of  the 
United  States  for  the  district  of  Kansas  was 
conclusive  upon  shareholders  of  the  corpora- 
tion, but  that  It  was  not  considered  as  an 
adjudication  of  the  fact  of  membership  In 
the  corporation  clearly  appears  from  the  fol- 
lowing extract  from  tbe  opinion  of  Mr.  Jus- 
tice Brewer:  "We  do  not  mean  that  It  [the 
Judgment]  Is  conclusive  as  against  any  in- 
dividual sued  as  a  stockholder  that  he  Is  one, 
or.  If  one,  that  he  has  not  already  dischar- 
ged by  payment  to  some  other  creditor  of  the 
corporation  the  full  measure  of  his  Uablllty. 
or  that  he  has  not  claims  against -the  cor- 
poration, or  judgments  against  It  which  he 
may,  In  law  or  equity,  as  any  debtor,  wheth- 
er by  Judgment  or  otherwise,  set  off  against 
a  claim  or  Judgment  but  in  other  respects  it 
is  an  adjudication  binding  him." 

In  our  opinion,  the  rule  to  be  deduced 
from  the  cases  referred  to,  and  from  a  large  - 
nnmber  of  other  casA  which  have  been  ex- 
amined, Is  that  an  assessment  made  by  a 
court  upon  the  stockholders  of  an  insolvent 
corporation  is  a  conclusive  judicial  deter- 
mination only  to  the  extent  that  It  ascertains 
the  amount  at  corporate  assets  and  liabili- 
ties, and  declares  the  necessity  for  making 
the  assessment  ordered.  Telegraph  Co.  v. 
Purdy,  162  U.  S.  329,  16  Sup.  Ot  810.  40  L. 
Bd.  886;  Howarth  v.  Angle,  162  N.  T.  179,  50 
N.  E.  489,  47  L.  R.  A.  725;  Howarth  v.  Lom- 
bard. 175  Mass.  670,  56  N.  B.  888;  Wilson  v. 
Railway  Co.,  108  Mo.  588,  18  S.  W.  280; 
Langworthy  v.  Gardlng,  74  Minn.  326,  77  N. 
W.  207;  Ball  v.  Reese,  58  Kan.  614,  60  Pac. 
875;  Pennoyer  v.  Neff,  95  U.  S.  714,  723,  24 
L.  Ed.  666. 

This,  as  we  understand  it  <s  the  doctrine 
of  Howarth  v.  Lombard,  supra,  upon  which 
plaintiff  mainly  relies.  In  the  course  of  tbe 
opinion,  Knowlton,  J.,  after  stating  that 
stocldiolders  are  bound  by  a  decision  fixing 
the  amount  necessaij  to  be  raised  by  assess- 
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ment,  goes  on  to  say:  "Of  course,  the  de- 
fendant may  show  if  be  can  tbat  be  Is  not  a 
stockbolder  of  tbls  bank,  or  not  a  stockholder 
for  so  large  an  amount  as  allefred,  or  make 
any  otber  defense  tbat  Is  personal  to  himself. 
But  'we  are  of  opinion  tbat,  as  a  member  of 
the  corporation,  be  Is  bound  by  the  decision 
of  the  court  of  tbe  state  wbere  tbe  corpora- 
tion was  oixanized,  made  in  administering  Its 
affairs  In  Insolvency,  and  determining  tbe 
amount  of  Its  assets  and  liabilities,  and  the 
amount  of  tbe  assessment  wblcb  should  be 
made  upon  the  stockholders." 

The  record  of  tbe  Massachusetts  court'  is 
entitled  to  full  faith  and  credit  only  so  far 
as  jurisdiction  appears  or  may  be  presumed. 
It  the  defendant  was  not  before  the  court  as 
tbe  result  of  a  voluntary  appearance,  or  the 
service  of  lawful  process,  its  relation  to  tbe 
corporation  has  not  been  Judicially  determin- 
ed, and  is  still  an  open  question.  Tbe  plaln- 
titr  might  have  stated  a  cause  of  action  by 
alleging  that  defendant  was  one  of  its  sbare- 
bolders  at  tbe  time  tbe  liabilities  were  incur- 
red for  which  tbe  assessments  were  made; 
but  this  It  did  not  do.  And  it  might  have 
made  a  case  by  simply  pleading  the  action  of 
tbe  court,  and  relying  on  the  presumption  of 
jurisdiction  which  ordinarily  results  from  tbe 
rendition  of  a  Judgment  by  a  superior  court; 
but  this  it  also  failed  to  do.  It  not  only 
pleaded  the  decrees  of  tbe  court,  but  went 
further,  and  alleged  facts  showing  the  meth- 
od by  which  it  is  claimed  Inrisdlction  of  tbe 
defendant  was  obtained.  The  matters  plead- 
ed, however,  disprove  jurisdiction,  and  show 
that  the  fact  of  membership  has  not  been 
adjudicated.  Our  conclusion  is  that  jurisdic- 
tion of  tbe  insurance  company  did  not  confer 
upon  the  Masacbusetts  court  authority  to  ren- 
der a  personal  judgment  against  Hayden 
Bros.,  and  tbat  to  tbe  extent  it  assumed  to 
do  so  its  action  was  void.  The  Judgment 
heretofore  rendered  in  this  court  is  set  aside, 
and  tbe  Judgment  of  the  district  court  is  af- 
firmed. 


DINSMORB  T.  STATE. 

(Supreme  Court  of  Nebraska.    March  6,  1901.) 

ckiminal.  law  —  information  —  constitu- 
tionaij  law— uniformity-orand  jury— 
spbciaii  lboislation— district  attornbt 
— aboution  op  office— preliminary  ex- 
amination—waivbr-continuancb  —  jtirt 
—appeal— rbvisw—homicidb—bvidancs  — 
instructions. 

1.  (3iapter  54  of  the  Oriminal  Code,  which 
authorises  the  prosecution  of  criminal  offensoe 
by  information,  does  not  violate  the  rule  of  uni- 
formity prescribed  by  section  19,  art.  6,  of  the 
coDStitotlon. 

2.  Said  chapter  S4  of  the  Criminal  Code  an- 
thorizes  the  nling  of  an  information  or  an  in- 
dictment in  each  and  evMy  county  in  the  state, 
and  applies  to  every  county  and  to  every  dis- 
trict court,  and  hence  is  general  in  its  opera- 
tion, and  not  special. 

S.  Said  chapter  54  of  the  Oriminal  Code  is  not 
obnoxious  to  section  19,  art.  6,  of  the  constitu- 
tion merely  because  it  permits  the  prosecution 
of  one  person  by  information  and  another  by 
indictment  in  til*  same  court. 


4.  Tbe  mere  fact  that  a  district  court  may 
elect  whether  a  grand  jury  shall  or  shall  not  be 
called  in  any  term  of  court  does  not  make  said 
chapter  64  lacking  in  umt<»mity. 

0.  The  proceedings  and  practice  of  tbe  sever- 
al district  courts  of  the  state  are  uniform,  even 
though  tbe  prosecution  in  one  case  may  be  by 
information  in  one  county,  and  in  another  case 
in  another  county  by  indictment,  since  wherever 
the  proceeding  is  by  indictment,  if  it  obtain  in 
every  county,  the  proceedings  relating  to  in- 
dictments are  uniform,  and  the  same  is  likewise 
true  if  by  information. 

6.  It  was  never  contemplated  by  the  framers 
of  section  10,  art.  1,  of  the  constitution,  or  by 
the  people  in  adopting  it,  that  the  legislature 
must  either  abolish  the  grand  jury  system  en- 
tirely, and  permit  criminal  prosecutions  by  in- 
formation only;  but,  rather  than  that,  the  leg- 
islature might  authorize  prosecutions  by  either 
indictment  or  information,  making  ttie  proceed- 
ings uniform  in  each  method. 

7.  Section  584  of  the  Criminal  Code,  which 
leaves  to  the  discretion  of  any  district  court 
the  determination  of  whether  a  grand  jury  shall 
be  drawn,  is  not  conferring  upon  the  judicial 
branch  of  the  state  government  legislative  pow- 
ers, inhibited  by  section  1,  art.  2,  of  the  con- 
stitution. 

8.  Section  584  of  the  Oriminal  Code  is  not  spe- 
cial legislation  within  the  purview  of  section 
15,  art.  3,  of  the  constitution. 

9.  The  legislature  has  the  power  to  abolish 
any  office  by  it  created. 

10.  The  office  of  district  attorney  was  not  cre- 
ated by  the  constitution,  but  by  general  law, 
before  tbe  adoption  of  tliat  instrument. 

11.  The  office  of  district  attorney  has  been 
abolished. 

12.  Tbe  legislature  bad  the  constitutional  pow- 
er to  create  the  office  of  county  attorney. 

13.  It  is  the  duty  of  a  county  attorney  to  file 
informations  for  crimes  and  to'  prosecute  all 
criminal  cases  in  bis  county. 

14.  The  objection  that  the  defendant  in  a  crim- 
inal case  has  not  had  a  preliminary  examina- 
tion is  waived,  unless  raised  l>efore  he  enters 
a  plea  of  not  Kuilty. 

15.  The  granting  or  refusing  of  a  continuance 
of  a  criminal  cause  rests  in  the  sound  discretion 
of  the  court,  and  a  ruling  in  that  regard  will 
not  be  disturbed  on  review,  in  the  absence  of  a 
showing  of  an  abnse  of  discretion. 

16.  Whea  at  any  term  of  the  district  court,  for 
any  cause,  there  is  no  panel  of  petit  jurors,  the 
court  may,  under  section  664  of  the  Code  of 
Civil  Procedure,  direct  the  sheriff  to  summon 
jurors. 

17.  Said  section  664  of  the  Code  of  Ovil  Pro- 
cedure is  not  Inimical  to  section  19,  art.  6,  of 
tlie  constitution,  as  it  does  not  violate  the  rule 
of  uniformity*  therein  prescrit>ed. 

18.  The  evidence  relative  to  the  Impaneling  of 
a  jury  must  be  incorporated  in  tbe  bill  of  ex- 
ceptions, and  embraced  in  the  certificate  al- 
lowing and  settling  the  bill,  to  entitle  one  to  re- 
view the  rulings  of  the  court  In  denying  a  chal- 
lenge for  cause. 

19.  Error  cannot  be  successfully  predicated 
upon  a  ruling,  where  the  record  Is  contradictory 
as  to  what  the  ruling  was. 

20.  The  mling  of  a  trial  court  in.  deciding  a 
challenge  for  cause  will  not  be  disturbed,  un- 
less an  abuse  of  discretion  is  shown. 

21.  An  opinion  formed  by  a  venireman  in  a 
criminal  cause  does  not  affect  his  competency, 
or  afford  cause  for  challenge,  unless  it  is  un- 
qualified as  to  the  guilt  or  innocence  of  the  ac- 
cused of  the  crime  charged. 

22.  An  opinion  formed  soldv  on  rumor  and 
newspaper  reports  will  not  disqualify  a  juror, 
where  it  Is  shown  that  the  opmion  Is  merely 
hypothetical,  and  such  aa  will  not  prevent  his 
returning  a  fair  and  impartial  verdict  upon  the 
evidence  adduced  on  the  trial,  under  tbe  in- 
structions of  the  court. 

23.  The  entprtnining  of  conscientious  scruples 
against  capital  puuisliment  is  a  ground  for  dial- 
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lenge  for  cause  in  « .prosecution  for  mnrder  in 
the  flnt  degree,  and  it  is  competent  to  inter- 
rogate a  Teniicman  upon  that  aabjeet. 

24.  In  a  prosecatton  tor  murder,  wliere  the 
deatli  of  the  victim  was  occasioned  by  a  gun- 
shot woond,  the  theory  of  the  defense  being  sui- 
cide of  deceased,  it  is  competent  for  a  physi- 
cian, who  lias  examined  the  body  and  the  sur- 
roundings at  the  place  where  it  was  found,  to 
testify  as  to  the  position  in  which  the  body 
mnst  have  lain  for  the  blood  to  take  the  course 
from  the  wound  it  did. 

25.  The  propounding  of  leading  queetiona  is 
within  the  discretion  of  the  trial  court 

26.  Rulings  on  the  admission  of  testimony  ex- 
amined and  approved. 

27.  One  cannot  successfully  assail  an  instruc- 
tion, where  one  tendered  by  him  has  been  given 
which  Is  subject  to  the  same  criticism. 

28.  Before  a  party  can  complain  of  an  In- 
srrtiction  because  not  suffidently  specific,  he 
must  request  an  insti-uction  covering  the  point. 

29.  In  a  criminal  prosecution  the  trial  court 
may.  in  its  discretion,  give  a  cautionary  instruc- 
tion. 

30.  Counsel  for  the  state,  in  argument  to  the 
jury,  may  criticise  the  conduct  of  the  defend- 
ant, aa  disclosed  by  the  evidence,  though  such 
defendant  was  not  a  witness  in  his  own  behalf. 

SI.  It  Is  not  erroneous  to  designate  the  defend- 
ant in  Buoh  a  case  in  an  instruction  as  the 
"prisoner." 

82.  Questions  of  mercy  are  not  for  the  jury, 
but  for  the  executive.  In  the  exercise  of  the 
pardoning  power;  and  it  Is  not  erroneous  to 
so  instruct  the  Jury  in  *  prosecution  for  mur- 
der. 
(SyUabns  by  the  Court) 

Error  to  district  court,  Dawson  connt^^ 
Sullivan,  Judge. 

Frank  L.  DlnanKure  was  convicted  of  mur- 
der, and  brings  error.    Affirmed. 

XorriB  Brown,  Hamer  ft  Hamer,  and  Bl 
A.  Ooolf.  for  plaintiff  In  error.  The  Attor- 
ney General  and  H.  M.  Sinclair,  for  the 
State. 

NOBVAL.  a  J.  In  the  diBtrlct  court  of 
Dawson  county,  to  which  county  the  case 
bad  been  taken  on  change  of  venue  from 
BulTalo  county,  Frank  L.  Dinsmore  was  con- 
victed of  murder  In  the  first  degree,  and  sen- 
tenced to  be  hanged,  from  which  he  comes 
to  this  court  on  error.  From  the  evidence 
of  record.  It  appears  that  tor  a  year  or  more 
prior  to  the  homicide  defendant  had  been 
boarding  at  the  home  of  one  Fred  Laue,  In 
tbe  little  town  of  Odessa,  In  Buffalo  coun- 
ty, during  which  time  Improper  relations 
commenced  between  defendant  and  Mary 
Laue,  wife  of  said  Fred  Liaue,  which  rela- 
tions continued  with  more  or  less  regularity 
down  to  the  time  of  the  tragedy.  After 
such  relations  commenced  Dinsmore  mar- 
ried and  brought  his  wife  to  board  at  Lane's. 
While  they  were  boarding  there,  he  pro- 
posed to  Mrs.  Lane  that  he  kill  his  wife 
and  Laue,  and  so  arrange  their  bodies  as 
to  make  It  appear  that  I^ue  had  murdered 
Mrs.  Dinsmore  and  had  then  committed  sui- 
cide. Mrs.  Laue,  tbe  principal  witness  for 
the  state,  claims  she  would  not  assent  to 
this,  but  that  she  did,  through  fear  of  Dins- 
more, remain  silent  while  Dinsmore  accom- 
pUahed  his  fell  purpose.    The  details  of  the 


act  that  of  "a  fiend  In  the  ordinary  display 
and  development  of  bis  character,"  are  not 
necessary  to  an  understanding  of  the  errors 
alleged  to  have  been  committed  by  the  tria> 
court  On  an  information  charging  him 
with  the  murder  of  Laue,  Dinsmore  was  coa- 
victed.  The  errors  argued  will  be  noticed 
In  the  order  of  their  preseutatioa  In  the 
brief  of  defendant 

The  provisions  of  the  Criminal  Code  which 
permit  prosecutions  by  either  indictment  or 
Information  are  attacked  by  counsel  for  de- 
fendant as  being  In  violation,  among  others, 
of  section  19  of  article  0  of  the  constitution, 
which  Is  as  follows:  "All  laws  rdatlng  to 
courts  shall  be  general,  and  of  uniform  op- 
eration, and  the  organization,  Jtulsdlctlon. 
powars,  proceedings,  and  practices  of  all 
courts  of  the  same  class  or  grade,  so  far  as 
regulated  by  law,  and  the  force  and  ^ect  of 
the  proceedings,  judgments,  and  decrees  of 
such  courts,  severally,  shall  be  uniform."  It 
Is  urged  that  the  statutes  which  authorise  the 
prosecution  of  criminals  by  either  Infonua- 
ti(m  or  by  Indictment,  depending  on  the  dis- 
cretion conferred  upon  courts  by  section 
584  of  the  Criminal  Code,  relating  to  the 
calling  of  a  grand  jury,  violates  the  rule 
of  uniformity  and  generality  prescribed  In 
said  section  of  the  constitution.  It  Is  in- 
sisted that  chapter  64  of  the  CHmlnal  Code, 
which  permits  the  filing  of  informations.  Is 
not  general,  because  It  admits  of  tbe  filing 
of  an  information  in  one  county  and  of  an 
Indictment  in  another  county,  while  it  should 
admit  of  the  filing  of  one  or  the  other  In  all 
counties,  but  not  of  both.  The  obJectitHi 
Is  not  well  grounded.  The  law  permits  the 
filing  of  either  Indictments  or  Informations 
In  any  county  In  the  state,  and  whether 
a  prosecution  shall  be  by  indictment  or  by 
information  depends  upon  whether  a  grand 
jury  is  or  Is  not  la  session.  The  same  law 
applies  to  every  county  In  the  state,  and  for 
that  reason  is  general,  and  in  no  respect 
special. 

It  Is  urged  that  it  Is  not  of  uniform  op- 
eration for  this  reason,  and  for  the  addition- 
al one  that  in  the  same  court  It  permits  an 
Information  to  be  filed  In  one  case  against 
a  defendant  and  an  Indictment  to  be  filed 
in  another  case,  and  all  according  to  the 
whim  or  inclination  of  the  Judge.  We  think 
nothing  depends  upon  the  whim  or  inclina- 
tion of  the  Judge,  but  that  it  Is  left  to  the 
sound  discretion  of  the  court,— a  very  dif- 
ferent thing.  But  does  the  mere  fact  that 
in  the  same  court  a  man  may  be  prosecuted 
by  either  information  or  indictment  detract 
from  the  uniformity  of  the  law?  Does  It 
not  apply  to  every  county  in  the  state?  Is 
there  a  district  court  In  the  state  which 
Is  confined  by  law  to  the  prosecution  of 
crime  solely  by  Information?  Is  there  any 
that  must  prosecute  by  indictment  only? 
If  there  be,  then  Is  the  act  lacking  In  un- 
iformity. Is  there  any  district  court  In  the 
state  where,  if  prosecution  be  by  informa 
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tJoB,  the  procedure  mast  be  different  to  that 
In  otber  coostlea  where  proBecutlon  Is  by 
information,  or  where,  if  prosecntion  be  by 
indictment,  the  procedure  Is  different  tliere 
to  thmt  la  other  couhtlea  wliere  prosecn- 
ti<»s  are  by  indictment?  Then  is  the  law 
lacking  la  onlfonnity.  But  the  mere  fact 
that  the  conrt  may  elect  whether  a  person 
shall  be  prosecuted  by  indictment  or  by 
information,  at  may  seem  best,  renders  the 
law  not  at  all  lacl^lng  in  uniformity. 

It  ia  urged  that  the  law  prevents  the  prac- 
tice and  proceedings  from  being  uniform 
because  the  prosecntion  may  in  one  case 
be  by  information  and  in  another  by  Indict- 
ment, and  the  practice  may  be  to  indict  in 
one  court  and  to  proceed  by  Information 
In  another.  Neither  does  this  abate  one  jot 
or  tlttte  from  the  rule  of  nniformtty  formu- 
lated in  the  constitution.  Wherever  the 
proceeding  is  by  indictment,  if  it  obtain  in 
every  county  in  the  state,  the  pioceedinga 
and  practice  relating  to  indictment  are  uni- 
form, and  the  same  is  true  if  by  informa- 
tion. There  la  no  lack  of  uniformity  in  ei- 
ther case.  It  was  not  meant  by  this  con- 
stitutional provision  that  there  should  be 
but  on*  method  whereby  a  legal  right  should 
be  enforced  or  a  crime  punished.  It  was  In- 
tended that,  whenever  a  mode  of  procedure 
was  adopted,  that  mode  should  be  uniform 
throughout  the  state  in  all  courts  of  the 
same  grade.  This  proposition  is  very  dif- 
ferent to  that  contended  for  by  counsel.  If 
his  contention  were  sound,  it  would  compel 
the  legislature  to  adopt  but  one  mode  of 
procedure  in  all  cases.  For  instance,  in  case 
of  conversion  of  personal  pn^erty,  a  party 
wronged  could  not  elect  to  sne  either  in  con- 
version or  in  replevin.  The  legislature  could 
permit  him  to  bavtt  but  one  cause  of  action. 
Such  was  not  the  intention,  but  rather  that, 
whatever  remedy  or  mode  of  procedure  was 
adopted,  the  same  should  be  uniform  in  all 
courts  of  the  same  grade. 

It  is  contended  that,  under  section  10,  art 
1,  of  the  consUtutKm,  by  virtue  of  which  the 
legislature  Is  given  the  power  to  abolish, 
change,  Umit,  amend,  or  otherwise  regulate 
the  grand  jury  system,  the  legislature  has 
power  to  abolish  the  grand  Jury  system 
entirely,  or  to  amend  or  regulate  It,  but  that 
It  was  obliged  to  make  the  practice  and 
proceedings  uniform;  in  other  words,  to 
abolish  it  entirely,'  and  have  prosecutions 
by  information  solely,  or  to  retain  it  and 
permit  prosecntion  by  Indictment  only.  We 
do  not  so  understand  the  fuDdaniental  law. 
[f  the  legislature  chooses  to  permit  the  pros- 
ecution of  those  charged  with  crime  by  ei- 
ther Indlctinent  or  information,  it  must  make 
the  proceedings  and  practice  uniform  in  each 
case,  but  is  not  confined  to  a  choice  between 
the  two  methods  of  prosecution.  The  two 
are  very  different  propositions. 

It  Is  further  urged  that  the  legislature,  by 
leaving  it  discretionary  with  the  Judges  of 
tiie  various  district  courts  to  call  a  grand 


ivrj  or  not,  and  thereby  .determine  whether 
criminal  charges  Rhall  Xm  prefetred  by  in- 
dictment or  by  information,  has  violated  sec- 
tion 1,  art  2,  of  the  constitution,  which  de- 
fines the  powers  of  the  co-ordinate  branches 
of  the  governmeut  and  inhibits  those  per- 
sons occupying  one  department  from  exer- 
cising any  power  properly  bdoaging  to  either 
of  the  others,  except  as  shall  be  in  said  in- 
strument directe<|^  or  permitted;  in  other 
words,  that  the  legislature  has  conferred 
upon  the  district  courts  legislative  powers, 
in  violation  of  said  section.  It  is  urged  that 
it  Is  the  fnnction  of  the  legislature  solely  to 
determine  the  organization,  practice,  and  pro- 
ceedings of  the  courts,  and  that  it  cannot  del- 
egate that  function  to  a  Judge  or  court  The 
proposition  Is  doubtless  true;  but  we  fail  to 
see  the  connection  between  these  functions 
and  this  act  of  the  legislature,  which  merely 
leaves  to  the  discretion  of  the  court  whether 
a  grand  Jury  shall  or  shall  not  be  called.  If 
one  be  caUed,  prosecutions  during  that  term 
shall  be  by  indictment;  If  it  be  not  then  by 
Information.  Has  the  legislature  conferred 
upon  courts  any  power  to  prescribe  the  pro- 
cedure in  either  event?  It  were  absnrd  to 
call  the  act  of  the  court  in  ordering  a  grand 
Jury  the  exercise  of  a  legislative  function.  It 
seems  eminently  Judicial. 

Then  it  is  contended  that  the  law  is  special 
legislation,  in  contravention  of  section  15, 
art  3,  of  the  constitntion,  for  the  reason,  for 
Instance,  that  the  legislature  cannot  provide 
that  prosecutions  shall  be  by  indictment  in 
Douglas  county  and  by  Information  in  Lan- 
caster county.  A  sufficient  answer  to  the 
argument  would  be  that  the  act  in  question 
does  not  so  provide.  But  it  Is  urged  that 
such  may  be  true  In  fact  if  the  courts  in 
Douglas  county  call  grand  Juries,  while  those 
in  Lioncaster  county  Call  to  call  them.  True; 
but  the  courts  of  one  county  are  not  required 
to  proceed  In  one  way  only,  and  those  in  the 
other  in  the  other  way.  The  courts  in  both 
counties  may  proceed  in  both  ways,  or  in 
either,  as  may  seem  to  them  best  suited  to 
the  exigency  to  be  met.  There  is  no  feature 
of  special  legislation  about  an  act  of  that 
kind. 

So  it  is  argued  that  under  the  constitution 
and  in  the  nature  of  things,  the  power  to  de- 
termine whether  proceedings  shall  be  by 
information  or  by  indictment  is  legislative. 
We  do  not  assent  to  the  proposition  as  made, 
or  as  Intended  to  be  applied.  The  power  to 
prescribe  that  prosecutions  shall  be  by  either 
Information  or  by  indictment,  or  by  both,  is 
legislative;  but  it  is  not  a  legislative  act  to 
elect  which  of  two  permitted  methods  shall 
be  adopted  in  any  particular  case.  Th.it  is 
judicial,  and  may  be  executive  or  administra- 
tive. Section  468  of  the  Criminal  Ctode  per- 
mits the  court  under  certain  circumstances, 
to  either  accept  or  reject  a  juror  who  dis- 
closes that  be  has  formed  an  opinion  relating 
to  the  guilt  or  innocence  of  an  accused  per- 
son.   Is  the  act  of  the  court  in  exercising 
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this  discretion  a  leglslattve  one?  It  Is  quite 
as  much  so  as  its  act  in  determining  to  call 
or  not  call  a  grand  Jury.  Such  are  all  judi- 
cial acts,  the  doing  or  not  doing  of  which  Is 
within  the  sound  legal  dlBcretion  of  the  court. 
In  so  doing  it  is  not  "passing  new  rules  for  the 
regulation  of  new  controversies."  It  Is  mere- 
ly applying  one  of  two  methods  of  procedure 
prescribed  by  the  lawmaking  body,  either  of 
which  It  Is  at  liberty  to  choose.  Again,  the 
statute  gives  parties  to  litigation  the  right  to 
a  trial  by  a  Jury  In  law  cases.  It  also  per- 
mits them  to  waive  a  Jury  and  try  the  cause 
to  the  court  In  such  Instance  of  trial  to  the 
court,  do  the  imrtles  perform  legislative  func- 
tions, and,  by  electing,  suspend  the  general 
law  respecting  trials  by  Jury?  Do  they,  in 
such  Instance,  cause  the  general  law  to  lack 
In  uniformity?  So  parties  have  the  right  by 
general  law  to  have  their  causes  tried  before 
the  regularly  constituted  courts.  It  also  per- 
mits the  court  (section  299,  Code  Cav.  Proc.) 
to  direct  a  trial  by  a  r^eree.  In  such  In- 
stance, does  the  court  perform  legislative 
functions  and  suspend  the  operation  of  a 
general  law?  So  It  may  direct  a  verdict,  tn 
certain  Instances,  Instead  of  submitting  the 
facts  to  a  Jury,  and  may  In  many  Instances, 
readily  recalled  by  the  curious,  exercise  Its 
discretion  in  electing  to  pursue  one  of  two 
methods  of  procedure  prescribed  by  the  leg- 
islature, without  in  any  wise  usurping  legis- 
lative prerogatives.  To  sustain  his  argument, 
counsel  cites  the  court  to  King  v.  State  (Tenn. 
Sup.)  10  8.  W.  509,  3  L.  R.  A.  210;  but  this 
case  Is  not  In  point  In  that  state,  by  gen- 
eral law.  Juries  In  criminal  cases  are  re- 
quired to  be  kept  In  charge  of  an  oflScer 
during  the  trial,  and  are  not  permitted  to 
separate.  The  legislature,  without  in  any 
wise  referring  to  this  general  law,  attempted 
to  confer  upon  courts  the  right  In  their  dis- 
cretion, to  suspend  this  general  law  In  cer- 
tain Instances;  and  the  court  very  properly 
held  that  the  attempt  to  confer  upon  the 
courts  the  power  to  suspend  or  to  enforce  the 
general  law,  as  they  were  so  minded,  was 
attempting  to  confer  upon  them  legislative 
powers.  The  following  language  of  the  court 
very  clearly  distinguishes  that  case  from  the 
point  under  consideration:  "If  this  had  been 
a  general  law,  authorizing  the  court  to  dis- 
perse Juries  In  the  character  of  cases  men- 
tioned, except  upon  cause  shown  for  the  rule, 
or  even  without  qualification,  the  question 
would  have  been  different"  It  would  seem 
clear  that  no  legislative  function  is  performed 
by  the  court  in  ordering  or  failing  to  order 
the  calling  of  a  grand  Jury. 

It  Is  claimed  there  is  no  warrant  in  the  con- 
stitution for  electing  county  attorneys,  but 
that  the  constitution  contemplates  the  elec- 
tion of  district  attorneys  only,  and  that  the 
case  having  been  prosecuted  by  a  county  at- 
torney, the  conviction  is  void.  There  is  now 
no  such  office  in  this  state  as  that  of  district 
attorney.  That  was  not  an  office  called  into 
existence  by  the  constitution,  but  existed  at 


the  time  that  Instrument  was  firamed  and 
adopted.  Oen.  St.  c.  5.  The  existence  of  the 
office  of  district  attorney  was  recognized  by 
the  fundamental  law, .  and  the  incumbents 
were  by  section  8,  art  10,  of  the  constltotlon, 
continued  In  oltlce  until  the  expiration  of  their 
respective  terms.  This  section  reads:  "The 
district  attorneys  now  In  office  shall  continue 
during  their  unexpired  terms  to  hold  and 
exercise  the  duties  of  their  respective  offices 
In  the  Judicial  districts  herein  created  in 
which  they  severally  reside.  In  each  of  the 
remaining  districts  one  such  officer  shall  be 
elected  at  the  flrst  general  election,  and  hold 
his  office  until  the  expiration  of  the  terms  of 
those  now  in  office."  The  constitution  cre- 
ated several  new  Judicial  districts,  and  the 
section  quoted  merely  provided  for  the  cm- 
tlnuance  in  office  of  the  Incumbents  and  for 
the  election  of  district  attorneys  for  the  dis- 
tricts so  created,  and  expressly  provided  tliat 
the  persons  so  elected  should  hold  the  office 
until  the  expiration  of  the  terms  of  those 
then  holding  such  c^ce,  but  no  longer. 
There  is  no  provision  of  the  constitution  that 
we  are  aware  of  which  creates  the  office  of 
district  attorney,  and,  the  office  having  been 
established  by  the  legislature,  It  had  the  un- 
doubted power  to  abolish  It  which  it  has 
done.  Sess.  Laws  1886,  c.  40.  The  office  of 
district  attorney  having  been  abolished,  there 
was  no  district  attorney  to  prosecute  this 
defendant 

It  Is  true  the  office  of  county  attorney  was 
not  created  by  the  constitution,  but  by  legis- 
lative enactment  Comp.  St  c  7,  {  15.  The 
power  of  the  legislature  to  create  such  an 
office  cannot  be  doubted,  in  the  light  of  sec- 
tion 4,  art  10.  of  the  constitution,  which  de- 
clares that  "the  legislature  shall  provide  by 
law  for  the  election  of  such  county  and  town- 
ship officers  as  may  be  necessary."  The 
number  and  character  of  county  offices  that 
may  be  created  rests  In  the  discretion  of  the 
lawmaking  body.  The  office  of  county  at- 
torney having  been  ci*eated  by  law,  It  was 
the  duty  of  the  Incumbent  thereof  to  prose- 
cute the  defendant  This  Is  manifest  from  a 
mere  reading  of  section  16,  c.  7,  Comp.  St. 
which  is  in  the  following  language:  "It  shall 
be  the  duty  of  the  county  attorneys  to  ap- 
pear in  the  several  conrts  of  their  respective 
counties,  and  prosecute  and  defend,  on  be- 
half of  the  state  and  county,  all  suits,  appli- 
cations, or  motions,  civil  or  criminal,  arising 
under  the  laws  of  the  state,  in  which  the 
state  or  the  county  Is  a  party  or  Interested." 
We  repeat  obviously,  It  was  the  duty  of  the 
county  attorney  to  ffie  the  information  against 
the  accused,  and  to  prosecute  him  for  the 
offense  therein  charged.    Cr.  Code,  c.  54. 

It  Is  next  urged  that  a  preliminary  exam- 
ination should  have  been  accorded  the  ac- 
cused. There  Is  no  merit  in  this,  since  the 
record  fails  to  disclose  that  he  was  not  given 
a  preliminary  examination  before  the  filing  of 
the  information.  It  is  also  said  that  the 
defendant  could  not  waive  a  prellminaxy 
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hearing.  The  record  falls  to  show  any  aucb 
waiver.  Moreover,  the  objection  was  not 
made  In  the  district  court,  at  least,  before  the 
plea  of  not  cullty  was  entered;  hence  It  can- 
not now  be  urged.  Gr.  Code,  {$  440,  444; 
Sans  V.  State,  81  Neb.  217,  47  N.  W.  854; 
In  re  Betta,  36  Neb.  282,  54  N.  W.  524;  Hill 
V.  State,  42  Neb.  603,  60  N.  W.  81& 

Without  pointing  out  to  the  court  any  par- 
ticular reason  therefor,  it  is  Insisted  that  a 
motion  for  continuance  filed  in  Buffalo  coun- 
ty, and  another  In  Dawson  county,  should 
have  been  granted.  We  hare  examined  the 
motions  and  evidence  In  support  ttiereoC,  and 
can  find  no  error  In  the  proceedings.  The 
granting  or  refualng  of  contlnnancea  rests  In 
the  discretion  of  the  trial  court,  and  its  rul- 
ing in  titat  regard  will  stand,  unless  an  abuse 
of  discretion  is  established.  Welsh  r.  State 
(Neb.)  82  N.  W.  368. 

,  The  jury  that  tried  the  defendant  was 
drawn  under  the  prorislons  of  section  064 
of  the  Code  of  Civil  Procedure;  no  Jury  be- 
ing in  attendance  at  that  term.  It  is  claim- 
ed and  argued  at  great  length  tliat  defend- 
ant was  entitled  to  a  Jury  selected  under  the 
provisions  of  section  668  et  seq.  We  have 
held  contrary  to  that  contention  a  number 
of  times,  and  that  the  court  might  order  th^ 
sheriff  to  summon  Juror*  under  section  604 
of  said  Code  when  there  is  no  panel  of  petit 
Jurors.  Welsh  v.  State,  supra,  and  cases 
there  dted;  CarraU  t.  State,  63  Neb.  431, 
73  N.  W.  93d.  It  is  insisted  on  that  point 
tltat  aectlcHi  664  Is  in  contravention  of  said 
iecti<»>  19,  art  6,  of  the  constitutiCHi;  and 
again  we  say  tlie  rule  of  unlfwmlty  there 
promulgated  does  not  Inhibit  the  legislature 
from  providing  more  than  one  form  or  meth- 
od of  iHrocednre  In  any  case,  provided  all  such 
forms  or  metiiods  are  equally  applicable  to 
all  courts  of  the  same  class  or  grade.  We 
have  examined  the  arguments  advanced  In 
support  of  the  illegality  of  the  manner  in 
which  the  Jury  was  drawn,  and  are  of  opin- 
ion that  none  of  them  la  tenable.  The  Jury 
was  drawn  In  strict  accordance  vrith  the 
statutes  and  within  all  requirements  of  the 
fondamental  law. 

Several  wrors  are  assigned  relative  to  the 
rulings  of  the  court  in  Impaneling  the  Jury. 
These  alleged  erron  we  will  examine  In  the 
order  jHresented,  prefacing,  however,  with  the 
remark  that  there  is  nothing  in  the  certifi- 
cate of  the  trial  Judge  settling  the  bill  of 
exceptions  which  entitles  defendant  to  be 
heard  on  this  question,  as  the  evidence  rela- 
tive to  impaneling  the  Jury  Is  not  embraced 
in  the  terms  of  said  certificate.  However, 
as  the  case  is  of  exceeding  gravity,  the  court 
will  examine  the  qnestions  raised  as  If  they 
were  so  Included. 

It  ie  objected  that  one  Peter  Kinnan,  call- 
ed as  a  Juror  and  said  to  have  been  excused 
by  peremptory  challenge  of  defendant,  should 
have  been  excused  for  cause  on  challenge  by 
defendant  The  record  discloses  that  Kin- 
nan  was  excused  Xnf  the  court  for  canae.  It 
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also  shows  that  he  was  perempt<Mily  chal- 
lenged by  defendant  Such  a  recoid  cannot 
Import  verity,  for  it  contradicts  Itaelf,  for 
which  reason  the  court  is  unable  to  examine 
further  into  the  alleged  error. 

Objection  is  made  to  the  ruling  of  the  court 
refusing  to  excuse  one  W.  A.  Love  on  de- 
fendant's challenge  for  cause.  Part  of  his 
▼olr  dire  examination  is  as  follows:  "Q. 
Now,  the  opinion  you  had  when  you  first 
read  the  account  you  liave  not  changed,  be- 
cause you  have  not  heard  anything  to  the 
contrary?  A.  Nothing  since;  no,  sir.  Q. 
Now,  your  oplnl(«i  will,  I  suppose,  remain 
unchanged  until  you  hear  some  evidence  in 
the  case?  A.  Certainly.  Q.  In  other  words, 
it  will  take  some  evidence  to  change  your 
present  opinion?  A.  Yes,  sir.  Q.  And  Uiat 
opinion  is  In  reference  to  the  guilt  or  inno- 
cence of  the  accused?  A.  Certainly."  And 
in  resiwnse  to  questions  imt  by  the  court, 
after  having  been  challenged  by  defendant 
he  answered,  in  part  as  follows:  "Q.  Do 
you  say  at  this  time  you  have  an  opinion 
ccmcemlng  the  guilt  or  innocence  of  the  de- 
fendant—a weU-deOned  opinion  in  your  own 
mind?  A.  No;  my,  I  couldn't  f(wm  a  well- 
defined  opinion  from  what  I  read.  Of  course 
I  had  an  impression.  Q.  And  you  say  the 
impression  you  had  at  that  time  you  have 
now?  A  Never  had  anything  to  contradict 
it  Q.  Now,  you  say  that  Impression  didn't 
amount  to  an  opinion?  A.  No.  sir.  Q.  Then 
you  can't  say  that  you  now  have  an  opinion 
concerning  the  guilt  or  Innocence  of  the  de- 
fendant? A.  Couldn't  say  that  I  had."  And 
In  response  to  questions  put  by  the  court  the 
Jurm:  further  testified  that  he  thought  he 
could  sit  as  a  Juror  in  the  case  and  render  a 
fair  and  Impartial  verdict  regardless  of 
what  be  bad  read,  and  that  he  thought  he 
could  start  Into  the  case  with  his  mind  as 
free  from  bias  or  prejudice  against  defend- 
ant as  though  he  had  not  reed  these  new»- 
paper  accounts.  The  challenge  was  there- 
upon overruled,  and  exception  taken.  An- 
other Juror  testified  on  his  examination  that 
he  had  read  an  account  of  the  tragedy  in  the 
newspapers;  that  he  did  not  think  it  a  great 
deal  of  an  lmpressI<Hi  on  his  mind,  but  would 
not  say  that  he  had  not  formed  an  <^nlon; 
that  he  had  no  fixed  (pinion;  that  he  did  not 
think  It  would  require  very  much  evidence 
to  change  his  opinlim  or  Impression;  that  it 
might  take  some.  Thereupon  he  was  chal- 
lenged by  defendant  In  answer  to  inter- 
rogatories on  the  part  of  the  court,  he  said 
he  did  not  think  bis  Impression  amotmted  to 
a  fixed  opinion;  that  he  hardly  considered  it 
an  impression;  that  the  opiiUon  or  impres- 
sion he  had  would  not  influence  his  mind 
during  the  trial;  and  that  he  could  entirely 
exclude  it  from  consideration  in  making  v.i) 
his  verdict  Thereupon  the  challenge  w:>3 
overruled.  Another  Juror  testified  that  he 
had  read  an  account  of  the  homicide  in  the 
papers;  that  from  it  he  had  not  formed  an 
opinion  as  to  the  guilt  or  Innocence  of  the 


450 


89  NOBTHWBSTBBN  BBPQBTER. 


<M«b. 


defendant;  that  what  he  read  did  not  par- 
port  to  lie  a  detailed  account  of  the  evidenoe 
in  tlie  case;  tbat  tbe  reading  made  no  m«re 
inipnsslon  en  bia  mind  than  an  occnrreoce 
of  that  kind  would  genecarlly  make;  tbat  Jffi 
remembered  the  natnne  of  tbe  articlea  read, 
and  still  had  some  iinpreMton  that  was  form- 
ed at  the  time  ot  reading  litem;  that  Jw  .did 
not  tbinlE  tile  Imptcstioo  he  farmed  was  ait 
all  r^atlve  to  tlie  guttt  or  innocence  of  •de- 
fendant, and  that  he  had  no  Impresaioo  h  to 
his  gnilt  or  Innoeenoe;  ttet  tlw  impreeMoa 
he  got  at  the  tixoe  of  tbe  veading  was  that 
there  was  a  tragedy  annmHted;  that  be  ted 
some  impreastoa  am  to  who  oomiziitted  tbe 
act,  but  not  as  to  his  guilt  or  innoeenoe;  that 
he  did  not  think  it  would  take  any  eridenee 
to  remove  any  Impressloti  lie  had  relative  to 
tJhe  gnilt  or  InnoceBoe  of  tbe  accused;  that 
he  had  m  optalon  as  to  tbat  On  eroas- 
ezamlnation  be  stated  tSiat  he,  at  tbe  time  «r 
reading  the  paper,  bad  formed  an  opinion  as 
to  who  tbe  guilty  party  was,  "as  to  the  state- 
ment of  the  paper";  that  be  did  not  know 
as  he  could  call  it  an  opinion,  as  It  was  mere- 
ly an  impression  that  be  got  In  bis  mind 
when  be  read  tt;  tbat,  calling  tt  an  Impves- 
Blon,  be  thought  he  stHl  bad  titat  Impression; 
that  he  did  not  tJiink  It  would  take  evidence 
to  remove  such  opinion  or  Impression;  that 
he  presumed  tt  would  remain  wffh  blm  mitll 
modified  or  changed  by  sucb  evidence  as 
might  be  Introduced  on  tbe  trial;  that  tt 
might  take  some  evldenee  to  change  that  im- 
pression as  to  who  the  golMy  party  was;  that 
the  defendant  was  mentioned  in  tbe  article 
be  read  as  tbe  alleged  perpetrartwr  of  tfce 
4eed,  he  thought  In  response  to  questions 
put  1^  the  court,  he  stated  tbat  he  eetild  stt 
and  Impartially  try  acrased,  regardless  of 
any  Impreaalon  he  might  have,  and  the  chal- 
lenge was  oremiled.  'Rie  action  ot  the 
court  relative  to  accepting  these  Jurors  is 
urged  as  emmeom.  The  evidence  as  a 
whole  shows  tbat  any  Impreesfon  or  opinion 
these  Jurors  had  was  wholly  faypothetleal, 
which  brings  the  case  within  the  principles 
announced  in  Basye  v.  State,  45  Neb.  201,  63 
N.  W.  811,  where  all  objections  urged  by  de- 
fendant are  discussed  and  resolved  against 
bim,  and  the  earlier  opinloBs  of  this  court 
dted  by  defendant  are  discussed  a»d  dls- 
■  tlngnlshed.  The  discretion  conferred  by  sec- 
tion 468  of  tbe  Orlmlnal  Code  was  in  m>  wise 
abused  by  the  trial  court  relative  to  any  one 
of  thesa  Jurors,  and  no  error  prejudicial  to 
accused  was  committed. 

Two  other  Jurors  were  also  asked  'by  the 
state,  on  their  voir  dire  examination,  If  ttey 
had  any  objections  or  conscientious  scruples 
against  tbe  Infliction  of  capital  punishment. 
If  the  evidence  warranted  it.  It  Is  urged 
that  tbe  question  was  Improper,  because  it 
tended  to  exclude  from  the  jury  any  one 
who  might  lean  towards  the  Infliction  of  a 
less  penalty.  This  court  has  decided  ad- 
versely to  defendant's  contention  in  HIB  v. 
State,  42  Neb.  503,  GO  N.  W.  016,  and  no 


substantial  reason  Is  advanced  for  recediag 
from  the  posttkn  there  annoonced.  Tbe  en- 
tertaining of  conscleofloas  scniples  against 
tbe  Infllcdoo  of  tfae  death  penalty  is  ground 
for  challenge  for  cause  iMtder  oectton  40$ 
of  the  Odmlnal  Code;  lieaoe  it  iellows  tbat 
tt  is  .proper  to  iBteat^aAe  a  veBtreman  on 
that  subject 

Objections  are  ursed  to  znlings  of  tbe 
eonrt  penaltting  two  physicians,  who  saw 
tbe  body  •(  deceased  as  it  lay  ob  tbe  bed 
wbene  be  iwd  met  Ids  death,  to  answer  the 
loUowing  qnestlea:  "What  paalUoa  would 
the  .bodiy  neceosailly  have  lain  In  for  the 
blood  to  bM.'fe  con  tte  course  from  the  wound 
whlcb  yeu  Comtd  tt  had  tafcen?"  it  is  claim- 
ed that  It  was  Incompctaat,  aad  not  a  mat- 
ter for  expert  testiiaoay.  This  evidence 
was  offered,  evidently,  to  cerrobotate  tbat 
of  Mary  Laue,  who  testified  tbat  Dtnsmore, 
who  bad  come  into  tbe  kltcbcn  wheM  she 
was  after  having  oonmitted  tbe  deed,  re- 
mained there  a  sliort  time  and  left,  stating 
that  be  would  'go  to  the  «lMniber  where  bis 
victim  lay  and  •»  arrange  tbe  body  as  to 
lead  te  the  cencluiloa  that  be  bad  oommit- 
ted  snielde;  the  answer  of  the  pbysiciaas 
tending  to  Aow  tAat  the  body  n»iist  have 
lain  In  a  different  posltloii  when  the  blood 
•flowed  from  tbe  Treshlr-made  wouBd  to  that 
In  whicfa  tt  lay  wben  -first  found  bgr'  witaese- 
es.  Ttie  evKlenee  was  competent,  whether 
tt  was  or  was  not  a  matter  for  expert  tes- 
timony. The  witnesses  had  seen  the  body, 
and  examined  it  and  all  tlie  sarrotmdlngs, 
'and  were  competent  to  testify  te  tte  poeitian 
in  whicb  It  must  neceesarify  ha<re  lain  in  or- 
der that  the  blood  should  terve  flowed  from 
tAe  wound  In  tbe  directloa  taken.  It  was 
such  a  conelmfon,  H  it  was  a  conclnsion, 
as  was  cami)eteBt,  under  all  the  circumstan- 
ces, and  was  a  fit  sufeject  for  expert  teeti- 
moay,  and  tbe  witaeases  bad  qualified  as 
Bueh. 

It  is  next  -urged  that  the  court  erred  In 
permitting  Mrs.  Laue,  tlie  prlnc'ipal  'witness 
for  tbe  prosecution,  to  testify  as  to  the  fart 
and  time  when  tniclt  relations  began  be- 
tween her  and  defendant,  on  the  ground  tbat 
no  foundation  for  tbe  question  was  laid, 
and  that  it  was  leading  and  Incompetent. 
The  questloB,  with  the  ti*}ectl0B  made.  Is: 
"Q.  When  did  Improper  relatioes  begin  be- 
tween you  and  blm,  if  tbey  did  so  begin? 
Defendant  objects  as  leading.  Objection 
overruled.  {Defendant  excepts.)"  There  was 
no  objection  made  other  than  that  it  was 
leading.  It  is  within  tbe  sound  legal  dis- 
cretion of  the  trial  court  to  permit  leading 
questions  to  be  put  to  witnesses.  If  this 
question  was  leading.  Vbe  record  discloses 
a  sufficient  Justification  to  permit  It  to  stand; 
for  this  woman  was  by  It  called  to  disclose 
to  the  world  tbat  she  had  lost  tbe  Imme 
I  dlate  Jewel  of  womanhood,  her  chastity,  and 
I  as  a  rule  women  do  not  readily  lay  bare 
I  their  shame.  The  discretion  of  tbe  trial 
'  court  was  not  abused. 
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It  seems  that  after  the  burial  of  her 
huBband,  Mrs.  Laue,  trho  up  to  that  time 
bad  insisted  that  her  husband  had  commit- 
ted suicide,  made  a  oonfes^on,  sisned  and 
sworn  to  by  her.  Implicating  the  defendant 
in  the  murder  of  her  husband.  On  crMa- 
examination  It  was  developed  that  after 
maklns  this  confession  she  was  examined 
by  the  county  attorney,  but  not  under  oath, 
relative  to  the  facts  In  the  case,  and  such 
an  examination  -wta  taMan  down  in  short- 
hand by  some  penon.  It  f  nrtber  developed 
that  the  statemeBt  then  made  hiy  ber,  if  «ver 
reduced  to  shorthand,  was  never  afterwards 
read  to  or  aaen  by  her,  nor  did  she  slsn 
or  swear  to  tJie  same.  On  trial  oounael 
for  defendant  demanded  possession  of  this 
statement,  as  well  as  of  her  confession.  The 
latter  the  court  ordeted  turned  over  to  her, 
but  -celuaed  to  order  the  sfeatement  not  sign- 
ed by  her  to  he  tnmed  over  to  defnndanl 
This  Eafusal,  it  is  urged,  Is  a  denial  of  the 
right  of  defendant  to  a  fnS  and  fair  oppor- 
tunity to  cioBS-examine  the  witness  concem- 
ing  the  facts  in  the  case.  We  cannot  see 
that  It  was.  If  the  statement  was  ever 
transcElbed,  a  fact  not  positively  sworn  to 
by  any  one,  it  was  the  property  of  the  coon- 
ty  Kttomey.  It  was  nothing  more  than  a 
brief  of  the  evidemee  prepoied  by  the  coun- 
ty attomay  for  his  own  convenience  in  try- 
ing the  case,  or  preparing  it  for  trial.  We 
cannot  imagine  any  reason  for  compelling 
tbe  CDUity  attorney  to  turn  over  to  oonnsel 
for  defendant  btai  prlVate  memoranda.  Xlie 
defendant  had  no  rlglit  to  it,  and  the  conrt 
was  it^t  in  refnring  to  compel  m  smrrendor 
of  it 

The  coBfenion  of  witness,  turned  over  by 
the  comity  attorney  to  coimsel  lor  defoad- 
ant,  was  by  him  tntrodueed  in  evidence  as 
DefendBnts  Bxhlblt  No.  1,  and  on  oross-ex- 
aminatlan  Mrs.  Lane  was  aaked,  referring 
to  the  ■tatementmadebytkeoounty attorney: 
"In  the  other  statement  wUch  you  made,  and 
which  yoa  have  teittfled  aboat  did  you  recite 
what  was  in  this  statement  (Httblblt  I),  or  do 
yon  know?"  To  this  objection  was  made 
as  incompetent  Ics^evant,  Immaterial,  and 
DO  fooBdatlon  laid,  whtob  objectlou  was  by 
the  court  snstatned;  exception  being  duly 
takon.  This  ruling  is  alleged  as  error.  As 
before  observed,  this  statemMit  was  not  ad- 
missible In  evidence,  and,  as  temmel  was 
not  entitled  to  It  coald  not  be  made  tbe 
basis  of  an  impeaching  question, — the  only 
purpose  that  eotdd  faavo  been  served  by  per- 
mitting tiio  niil'tniM  to  answer.  The  mot- 
ten  relative  to  these  statements  were 
bronght  out  wholly  on  cross-examination, 
and  we  think  the  lower  court  did  not  unduly 
restrict  counasel  In  such  eros».e!xamtnation. 

Another  question  propounded  by  counsel 
for  defendant  on  craes-examlnatlon  was: 
"DM  yon,  in  any  of  these  «tatenients  whlt!b 
j-ou  have  made  with  reference  to  the  killing, 
state  that  you  had  no  ixrisoo  In  the  house, 
except  atryehnine  and  laudanum,  and  that 


the  strychnine  and  laudanum  was  kept  doWn- 
Btairs?"  To  this  the  state  objected,  because 
there  was  no  foundation  laid  and  no  ttnte 
and  plane  fixed.  The  coort  snatained  the  ob- 
jectloa  for  this  leason,  and  the  further  one 
that  It  waa  improper  craes-cgwminMUon.  To 
the  objection  that  this  xuUng  was  enoneona, 
we  say  that  it  vras  cleaily  Bot-csoas-examina- 
tlon;  all  l^e  widen  oe  rehrtlve  thereto  bavint 
been  bionght  out  on  QrasEMsamlnation, 
There  was  no  contention  that  lane  met  his 
death  by  poison.  If  It  was  an  attempt  to 
impeach  the  ovldence  oi  the  witness,  nc 
foundation  waa  laid  for  smdi  lnq;)eachment  ' 
and  such  impeachment  if  accomplished,' 
would  have  been  upon  an  Immaterial  mat- 
ter. It  is  urged,  hcDwever,  that  It  would  have 
thtnnvn  Ugfat  upon  the  means  by  wUch  Mcs. 
DlnBOMre  mot  her  death;  bbt  Slnomose  was 
not  on  trial  for  tiie  mmder  of  his  wife,  and 
the  fact  tiiat  Mra  Slnsmore  met  her  deatt 
on  the  saone  night  and  in  the  same  hanse  in 
wliich  lAVB  was  nmrdened  wbb  net  an  Issue 
fai^tiie  case,  furUter  tiicn  snob  fact  ma^  b«n 
served  to  throw  some  light  upon  the  homi- 
cide in  gueakion.  and  it  was  im  attempt  to 
cnnsB-eisamlne  her  upon  a  matter  not  in  ianie, 
and  upon  a  gnestion  not  bnm^it  out  on  tbe 
direct  eoBBmlnatian. 

Certain  evidence  intradnoed  served  to  prone 
that  Dfawmois  paid  imisropor  stttentlons  ts 
Mrs.  Laue  prior  to  the  night  of  the  homlcM*, 
and  for  some  time  prior  to  the  tragedy  be 
latre  cr  less  neglected  ids  wife.  Thla  evl- 
Oenee  la  dahned  to  be  bnmoterial  'and  hi^- 
ly  pnjadlctel  to  defendant  We  think  tt  ad- 
miaalble.  If  tor  bo  other  purpose  than  as 
tending  to  estabUsh  a  motive  tor  the  crime. 

One  Overmyer  was  permitted  to  testify, 
over  ebJecticMis  duly  made  on  behalf  of  de- 
fendant that  he  took  defendant  to  the  resi- 
donee  of  deceooed  after  the  tragedy,  and 
while 'accused  was  under  arrest,  the  eocpsea 
of  Laue  stnd  Mrs.  Dinsmore  being  tben  in 
the  house,  and  that  Dinamove  lifted  the  eov- 
fving  from  one  of  them  and  said:  "Btnnpfal 
I  wonder  bow  long  I  vrtll  have  to  stay  In 
that  God  damn  Jail  down  tiiere.**  This  too- 
tlmony  was,  on  motion,  stricken  out.  H  is, 
however,  contended  'that  tbe  prejudice  reontt- 
tng  from  the  answer  could  not  be,  and  -was 
not  cured  by  striking  it  out;  but  w^  do  not 
think  BO.  Ttie  court  had  no  means  of  know- 
faig  beforehand  whether  the  evidence  was  or 
was  not  relevant  80  far  as  the  court  could 
tell,  the  question  propounded  vras  calculated 
to  bring  out  testlmoi^  of  an  admission  of 
guilt  en  the  part  of  defendant  as  readily  as 
tt  admitted  of  eviflenee  lilie  Ijiat  actually 
given.  The  question  its^f  was  entirely 
proper,  alHrou^  It  developed  tliat  the  evi- 
dence actually  elicited  by  it  was  not  relevant 
It  cannot  be  said  that  the  court  erred  hi  per- 
mitting the  question  to  bo  answered,  and  it 
would  be  a  sad  comment  on  modem  juris- 
pmdence  if  it  'were  possible  tve  a  witness,  in 
answering  a  perfectly  proper  question,  to 
commit  the  trial  conn  to  an  irremediable  er- 
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roc.  Until  courts  are  endowed  with  fore- 
knowledge, the  adoption  of  such  a  rule  would 
prevent  the  conviction  of  any  criminal.  If  a 
witness  for  the  state,  through  either  design 
or  inadvertence,  testifies  to  Irrelevant  facts 
while  answering  a  proper  question.  The 
court  very  appropriately  permitted  the  ques- 
tion to  be  answered,  and  wisely  struck  the 
answer  from  the  record  so  soon  as  It  devel- 
oped the  fact  that  It  was  Improper.  In  this 
no  error  was  committed  which  was  not  cured 
by  the  court. 

Some  10  or  11  assignments  of  error  raise 
questions  of  alleged  Improper  remarks  made 
by  counsel  for  the  state  on  argument  to  the 
Jury.  The  language  excepted  to  Is  too 
lengthy  to  insert  In  this  opinion.  In  every 
instance,  objections  to  these  remarks  made 
by  defendant,  or  in  nearly  every  Instance, 
were:  by  the  court  sustained.  The  coxat  was 
exceedingly  careful  of  defendant's  rights  in 
the  iiremlses,  as  an  examination  of  the  rec- 
ord will  disclose,  and  In  several  Instances 
complained  of  excluded  remarks  that  w^re 
perfectly  proper  In  summing  up  the  case  to 
the  Jury.  Whenever  counsel  may  have  over< 
stepped  the  bounds  of  prc^iiety,  the  court 
Tery  willingly  and  promptly  sustained  objec- 
tions to  the  same.  A  careful  examination 
of  the  record  convinces  the  court  that  de- 
fendant was  In  no  wise  iM^eJudlced  in  the 
premises. 

Another  alleged  error  is  one  going  to  the 
action  of  the  trial  court  in  refusing  a  new 
trial  because.  It  is  claimed,  one  Tussing  at- 
tempted an  assault  upon  defendant  after  the 
trial  had  ended,  and  while  the  jury  was  de- 
liberating, which  fact  of  attempted  assault 
It  is  insisted  was  communicated  to  the  jury 
and  bf  its  members  discussed  during  such 
deliberation.  We  cannot  Imagine  any  rea- 
son for  assuming  that  an  attempt  at  violence 
against  the  person  of  accused  by  some  third 
party  would  influence  the  jury  Ini  Its  conclu- 
sions concerning  the  guilt  or  innocence  of 
defendant  of  the  crime  charged;  but,  be  that 
as  It  may,  the  evidence  relative  to  the  fact 
of  the  attempted  assault,  and  of  its  com- 
munication to  and  dlBCUssl(m  by  the  jury, 
was  merely  hearsay,  and  therefore  Insuffi- 
cient to  establish  such  fact. 

Exception  was  taken  by  the  defendant  on 
the  trl  Jl  to  the  giving  of  the  eleventh  Instruc- 
tion by  the  court  on  its  own  motion,  which  is 
as  follows:  "No.  11.  Mrs.  Laue  has  been  call- 
ed by  the  state,  and  has  testified  to  facts  and 
drcumstances  tending  to  show  the  guilt  of 
the  defendant;  and  defendant's  counsel,  up- 
on the  cross-examination  of  this  witness,  has 
shown  that  at  the  coroner's  Inquest  she  made 
other  statements  concerning  the  same  sub- 
ject entirely  different  from  those  testified  to 
by  her  here.  As  an  explanation  of  this  dif- 
ference In  her  testimony,  she  here  claims 
that  she  at  the  time  of  the  inquest  was  under 
the  influence  and  control  of  the  defendant 
and  made  such  statements  at  his  request  and 
t>y  his  direction;  and  she  here  says  that  the 


statements  made  at  the  Inquest  were  nntnie. 
Now,  It  is  for  you  to  determine,  from  all  the 
testimony,  facts,  and  circumstances  shown, 
as  to  whether  or  not  the  statements  made  at 
the  Inquest,  or  the  statements  here  given  by 
her,  or  either,  are  true.  If  yon  believe  that 
her  statements  at  the  Inquest  were  true^ 
then  it  will  be  your  duty  to  entirely  disregard 
all  the  uncorroborated  testimony  that  she 
has  here  given  which  Is  in  conflict  with  that 
given  at  the  Inquest  On  the  other  hand.  If 
yon  believe  her  testimony  given  at  the  In- 
quest was  false,  and  believe  her  explanatloa 
of  the  giving  of  the  same  Is  true,  then  you 
should  give  her  evidence  In  this  case  upon 
this  trial  such  weight  and  credit  as  you 
think  it  fairly  entitled  toi.  Evidence  of  her 
testimony  at  the  inquest  was  offered  by  the 
defendant  for  the  purpose  of  lmpea<^lng  her 
testimony  here  given;  and  It  Is  a  rule  of  law 
that,  If  a  witness  has  knowingly  sworn  false- 
ly to  any  material  matter  in  the  case,  then 
the  jury  are  at  liberty  to  entirely  disregard 
the  testimony  of  such  witness  upon  all  mat- 
ters concerning  which  she  is  not  corroborat- 
ed. Whether  or  not  she  has  been  success- 
fully Impeached,  so  that  her  credibility  has 
been  entirely  destroyed,  Is  a  question  exclu- 
sively for  you  to  determine.  You  are  not 
bound  by  any  rule  of  law  to  disregard  her 
evidence  wholly,  but  may  take  it  Into  con- 
sideration for  what  it  is  worth,  together 
with  the  other  evidence  In  the  case;  for, 
though  a  witness  may  have  been  Impeached 
on  some  material  point,  his  evidence  <Hi  oth- 
ers may  be  creditable  In  Itself,  or  may  be 
corroborated  by  other  evidence  which  Is 
creditable." 

In  the  first  place  It  Is  Insisted  that  it  was 
error  to  give  this  Instruction,  for  the  reason 
that  it  singled  out  by  name  a  witness  and 
discussed  her  testimony.  Mrs.  Laue  was  a 
witness  called  on  behalf  of  the  state,  and  It 
might  have  urged  against  this  Instruction 
the  point  now  brought  forth  by  defendant; 
but  he  Is  not  In  position  to  complain,  since 
she  was  not  his  witness,  and,  moreover,  he 
requested  an  instruction,  which  was  given 
by  the  court,  singling  out  this  same  witness 
and  her  testimony  quite  as  explicitly  as  the 
one  copied  above.  Said  instruction  request- 
ed by  defendant  follows:  "In  considering  the 
testimony  of  Mrs.  Laue,  It  Is  proper  for  you 
to  remember  that  she  testified  before  the 
corMier's  jury  to  a  different  state  of  facts 
from  that  to  which  she  testifies  here.  Tou 
may  look  to  the  testimony  of  other  witnesses, 
and  to  all  the  circumstances  shown  by  the 
evidence  te  surround  the  case,  for  facts 
which  may  tend  to  corroborate  her  evidence 
taken  during  the  trial;  and  you  wlU  reject 
her  testimony,  unless  you  And  that  it  was 
corroborated  as  aforesaid,  or  imlees  you  are 
satisfied  that  it  was  true,  notwithstanding 
she  has  made  other  and  different  statements 
under  oath." 

It  is  urged  that  the  instruction  complained 
of  gave  undue  prominence  to  the  portion  of 
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'Mn.  Lane's  testimony  explaining  how  she 
came  to  swear  falsely,  as  site  says,  at  the  In- 
quest This  objection  is  not  well  taken.  It 
did  not  make  prominent  ber  explanation  of 
the  dlBcreiwncies  in  ber  statements,  but 
merely  called  tbe  attention  of  tlie  Jury  there- 
to, leaving  It  to  tbem  to  determine,  from  all 
the  facts  and  circumstances  proven,  which 
statement  was  true  and  which  was  false.  In 
(act,  tbe  instruction  was  favorable  to  the  de- 
fendant 

Another  criticism  made  upon  this  instruc- 
tion Is  that  It  did  not  call  to  the  attention  of 
the  Jury  the  alleged  written  confession  of 
Mrs.  Laue,  brought  out  on  her  cross-exam- 
ination and  offered  by  tbe  defendant.  A  suf- 
ficient answer  to  this  contention  is  that  no 
request  to  so  charge  was  made  by  defendant 
One  cannot  predicate  error  upon  the  failure 
to  charge,  unless  a  proper  instruction  cover- 
ing the  point  has  been  tendered  by  him. 
A^oush  V.  State,  43  Neb.  163,  61  N.  W.  571. 

It  is  finally  urged  that  tbe  court  erred  In 
giving  Instruction  numbered  16,  which  we 
quote:  "You  have  heard  the  evidence  offered 
on  both  sides  of  the  case.  From  that  evi- 
dence you  learn  what  tbe  facts  are.  The  at- 
torneys have  had  a  wide  range  of  discussion. 
They  have  bad  complete  freedom  of  argu- 
ment before  you  upon  all  questions  of  fact 
It  is  their  privilege  In  the  argument  to  criti- 
cise the  evidence,— those  for  the  state  to  crit- 
icise the  conduct  of  tbe  prisoner;  those  for 
him  to  criticise  the  conduct  of  the  witnesses 
against  him,  to  impugn  their  motives  if  the 
evidence  Justifies  It  and  to  assault  the  cred- 
ibility of  the  witnesses.  Counsel  for  the 
state  have  called  your  attention  to  the  chil- 
dren of  the  deceased,  and  have  intimated 
that,  because  of  your  sympathy  for  their  fa- 
therless condition,  yon  should  punlsb  the  de- 
fendant Counsel  for  the  defendant  have 
pointed  out  to  you  tbe  horrors  of  the  peniten- 
tiary and  of  death  upon  the  gallows,  and 
have  made  appeals  to  you  for  mercy.  Xow, 
I  desire  to  Impress  upon  yon  that  you  have 
nothing  to  do  with  questions  of  mercy.  •You 
are  ministers  of  Justice.  The  administration 
of  mercy  Is  a  power  that  is  vested  in  the  ex- 
ecutive department  of  our  state.  In  the  exer> 
else  of  its  authority  to  pardon.  It  is  abso- 
lutely necessary  and  essential  to  the  preser- 
vation of  society  that  law  should  be  enforced, 
and  especially  where  acts  of  violence  have 
been  done.  If  we  would  preserve  society  and 
the  rights  of  Individuals,  the  law  must  be 
obeyed,  and  violators  of  the  law  punished; 
and  yon,  as  Jurors,  would  be  falt^ess  to  your 
trust  if  you  should  return  a  verdict  of  ac- 
quittal in  this  case  when  tbe  facts  demanded 
a  conviction.  And,  above  all,  it  is  important 
that  innocence  should  not  be  punished.  You 
arc  not  impaneled  for  vengeance,  but  to  sub- 
serve the  ends  of  public  Justice;  and  you 
would  be  disloyal  to  your  obligations  If  yon 
should  find  the  prisoner  guilty  when  the  evi- 


dence required  bis  acquittal  I  have  said 
this  to  impress  you  with  the  sense  of  respim- 
slbility  which  you  owe  to  your  conscience 
and  oaths,  that  your  verdict  should  be  hon- 
est intelligent,  and  in  conformity  to  the  evi- 
dence and  the  law.  Do  your  duty  honestly, 
conscientiously,  courageously,  and  Justly,  as 
you  see  It  under  the  evidence  and  tbe  law 
of  this  case." 

It  is  urged  that  the  instruction  is  argumen- 
tative and  declamatory,  and  by  It  the  court 
Invaued  the  province  of  the  Jury,  and  tbat  it 
was  erroneous  to  inform  the  Jury  that  the 
state  had  a  right  to  criticise  the  conduct  of 
the  prisoner.  The  instruction  was  neither 
argumentative  nor  declamatory,  nor  did  the 
giving  of  it  invade  the  functions  of  the  Jury. 
It  was  merely  a  usual  cautionary  instruction, 
which  tbe  trial  court  may  In  its  discretion 
give,  or  not  Smith  v.  State,  4  Neb.  277; 
State  V.  Talbott.  78  Mo.  347.  But  it  is  said 
that  it  was  error  to  Inform  the  Jury  that  coun- 
sel for  the  state  might  criticise  the  conduct 
of  tbe  prisoner,  since  he  was  not  a  witness 
at  the  trial.  His  conduct,  as  disclosed  by 
tbe  evidence,  was  a  proper  subject  of  dis- 
cussion, whether  he  was  or  was  not  a  wit- 
ness. It  is  urged  that  It  was  prejudicial  to 
designate  the  defendant  as  the  "prisoner." 
This  objection  carries  Its  own  refutation  upon 
Its  face,  and  deserves  no  further  comment 
The  same  may  be  said  of  some  other  criti- 
cisms upon  this  Instruction.  It  Is  urged 
that  the  court  erred  In  Informing  the  Jury 
that  they  had  nothing  to  do  with  questions 
of  mercy.  Manifestly  this  is  the  law,  though 
the  statute  confers  upon  the  Jury  the  right 
to  fix  the  penalty.  In  determining  the  pun- 
ishment they  have  no  right  to  be  actuated 
by  considerations  of  mercy,  but  should  be 
guided  alone  by  the  evidence— the  facts  and 
circumstances  disclosed  by  tbe  record— under 
the  instructions  of  the  court  If  the  evidence 
reveals  a  case  in  which  the  death  penalty 
should  be  fixed,  the  Jury  have  no  right  to  be 
deterred  from  discharging  their  sworn  duty 
through  any  sympathy  for  the  accused.  Mer- 
cy lies  solely  within  the  province  of  the  ex- 
ecutive in  his  exercise  of  the  pardoning  pow- 
er. Again,  It  is  said  the  court  erred  in  tell- 
ing tbe  Jury:  "You  would  be  disloyal  to 
your  obligation  If  you  should  find  the  de- 
fendant guilty  when  the  evidence  requires 
bis  acquittal."  This  was  entb?ely  sound. 
By  It  was  meant  that  the  defendant  should 
not  be  convicted  upon  Insufficient  evldence 
The  Jury  bad  been  previously  Instructed  as 
to  the  burden  of  proof,  and  tbat  the  guilt  of 
tbe  defendant  must  be  establistaed  by  the 
state  beyond  a  reasonable  doubt. 

We  have  carefully  examined  the  fecord, 
and  all  objections  urged  against  tbe  c(»ivlc- 
tlon,  and  the  conclusion  is  irresistible  tbat 
the  defendant  has  been  accorded  a  fair  and 
Impartial  trial,  and  tbat  the  verdict  Is  a  Just 
one.  The  Judgment  Is  accordingly  affirmed. 
i:gitizcd  by  VjO' 
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HAPBMAK  T.  CITIZENS*  BTUT.  PIBH  IN& 
CO.  OP  KENT,  ALLEGAN  &  OTTA- 
WA OOtTNTIBS. 
(Sopmna  Oonrt  of  BIlchipiB.    Mw^  26,  1901.) 

mSTniANCH!— CONBTRUCnON  OF  POLICT. 
Plaintiff,  a  farmer,  obtained  a  poliey  of  m- 
mranee  upoa  "tiTe  stock,"  etc.  "Stxttk  inctirdd 
against  lightning  anywhere  in  Kent,  AHegan, 
and  Ottawa  countiea.  Situated  in  Allegan  coun- 
W,  Michigan,  on  section  S,  in  the  tuwnahip  of 
Heftth."  FlaintiS,  while  ofauat  from  Ms  borne 
witili  bis  horsn  on  bnsiaeM,  stopped  orernighi: 
at  the  house,  and  stabled  his  horses  In  tiie 
bam  of  a  relative.  The  bam  was  struct  by 
lightning,  bamed,  and  tbe  horses  destroyed 
wltli  it.  BHd,  (1)  tbst  the  insurance  was  not 
limited  to  the  kisB  of  stock  upon  the  farm;  {2^ 
that  the  policy  covered  loss  from  both  lightning 
and  fire  the  immediate  result  of  the  ligbtning. 

Error  to  cljjcult  court,  Allegan  county;  Phil- 
ip Padghun,  Jndga 

Action  by  Oeorge  Hapaman  against  the 
Cltlzena'  Mutual  Fire  Insurance  Company  of 
Kent,  AUetran  &  Ottawa  Counties.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
lor.    AiBrmed. 

Bifllatlff,  a  flannee,  seeuped  a  poUcr  of  !»< 
■mance  la  tlie  defiendaat  oompooy,  wbidi 
osntatned  ttae  fallacrinc  piuTiston:  "Lira 
BtMk,  ewTlasn,  bameaea,  and  farm  imple- 
ments,  $BSA.  Stoek  losurad  acaiaat  UghtniBC 
aajuwhtw  ia  Kent,  Allegan,  and  Ottawa 
eonBtlWk  Bttnated  In  Allegan  oountjr,  Mleb- 
ign,  on  section.  S.  la  the  towmblp  of  Heath." 
Plaintiff  bad  ditren  ai^ar  toam  bim  home  <m 
hoalnea,  and  stefs)ed  oi^eralcht  ait  the  hoaaa 
of  one  Baenlp,  a  retlaMvie.  Daring  the  night 
ttie  bam  was  destroyed,  by  fiie,  md  tto 
hones  burned  in  it.  lUe  mala  bMoe' otCaet 
tn  tlie-case  -witm  whether  the  bam  was  struck 
br  BgbtBlng,  and  thereby  set  on  fire.  The 
tossy  iSound  with  the  plaintiff  on  this  lame. 
DeAendant  moved  for  a  new  trial,  which  was 
denied. 

Taggart-  «  Tsggart  (F.  H.  WlUlami,  of 
eouiieel).  f6r  appellant  Wllbiee  St  Hofftnan, 
for  appellee. 

eRAffT,  J.  (after  stating  the  facta).  1. 
It'  ta  Snst  urged  that  the  Insoranoe  upon  tbe 
property  In  qaestton  did  not  extend  beyond 
Me  tana.  Counsel  for  defendant  say:  "It 
[the  policy]  does  not  describe  any  one  arti- 
cle, animate  or  Inanimate,  that  from  tbe  de- 
scription CDUld  be  Identified,  other  than  by  ita 
location  upon  plaintiff's  farm."  We  find  do 
reasoa  In  this  contention.  The  term  "live 
stock"  Incltides  horses,  \*tileh  are  found  oa 
sverT"  fann  in  Michigan.  To  sustain  defend- 
ant's coatentlon  would  reaolt  In  negativing 
that  provision  of  tbe  policy  expi«ssly  insure 
tag  sncfa  stock  against  llghtnlDg  anywhere  In 
tbe  three  oonnties  named. 

2.  It  to  urged  that  If  the  horses  were  de- 
stroyed by  Sre  TCsnltlng  fram  tiie  Hgtatning; 
and  were  not  killed  by  a  direct  strobe  of 
ligbtning,  defendant  Is  not'IlaMe.  An  in* 
gtruction  to  this  effect  was  refused,  the  court 
holding  that  If  the  horses  were  destroyed  by 


Sre  wlUdi  wtm  Immediateiy  caised  by  the 
Ugtatnlng;  or  by  tbe  Ughtmng  Itself,  defend- 
ant was  Uable^  The  Inatnietiasa  was  correct. 
The  policy  included  loss  from  Ugtatnlng, 
whether  the  bo»es  w«e  killed  by  the  light- 
ning, or  by  a  flra  the  Immediate  reanlt  of  the 
Bghtalag.  This  policy  permitted  and  covered 
insurance  upon  the  live  stock  when  In  legit- 
imate nse  in  any  part  of  the  tcrtttory  covered 
by  the  policy.  It  is  common  for  parties 
driving  in  the  public  highway,  when  over- 
taken by  a  storm,  to  drive  into  sheds  or  bams 
tor  temporary  protection.  It  is  common  for 
tanners  to  exdiange  works,  and  also  for  a 
farmer  to  hire  oat  with  his  team  to  work  for 
otber  farmers.  The  policy  contemplates  that 
stock  thus  situated  is  within  Its  pmtection. 
In  most  cases,  where  soeh  bntldingB  are 
struck  by  ligMniog  and  a  firs  immediately 
follows,  it  wooM  be  impoasible  to  t^  wheth- 
er the  animals  were  killed  by  tbe  ligiitnliig 
or  by  the  fiie  resaltlng.  Neitber  the  statate 
under  which  the  deCendsnt  was  oisanised. 
nor  the  terms  of  tbe  pollcgr,  coatempiate  that. 
nndH  such  ctnramstaneeB,  a  par^  inj««d 
mnst  sliew  that  tbe  animals  were  kiUad  by 
lightning.  Judgmest  sfflnued.  Tbe  stber 
JnstieeB  ooncaized^. 


SCHRODEH  V.  PTNOH. 
(Supreme  Oonrt  of  Michigan.    Match  2S,  1901.) 

PARTNBRSHIP    DKBT— EVXDBNGB— DXTBCT    OP 
PARTna. 

1.  Under  the  flK-ts  stated  In  tbe  opinioa  there 
WSB  eWdenee  teodiag-  to  show  that  tbe  ac- 
ooant  sued  upon  was  a  pastneniup  debt. 

2.  The  nonjoinder  of  defendant's  partner 
conld  only  be  raised  by  a  plea  in  abatement. 

Error  to  circuit  court,  Calbona  couaty: 
Clement  Smith.  Judge.  ^ 

Action  by  William  Schroder  against  B&a- 
Jamln  W.  Pinch.  Judgment  for  plalatiff. 
and  defendant  brings  error.    Affirmed. 

Oefendaot  Pinch  and  one  Robiason  were 
oo-partoers  under  tbe  Ann  name  of  EMach  A 
Bobinson,  and  were  eagajged  in  tbe  mann- 
factnie  of  carriages.  While  tbey  weire  co- 
partneia,  plaintiff,  a  grooery  man,  bought 
of  them  a  phaeton  for  $160;  |M  to  be  paid 
in  groceries,  and  $23  per  month  until  tbe  bal- 
ance was  paid.  The  phaeton  was  delivered, 
and  groceries  were  delivered  from  time  to 
time  to  Ptaieh  ft.  Robinson  and  to  their  em- 
ptoyte.  There  were  other  mutual  deals  be- 
tween them.  In  January,  18M,  ReMnsou 
sold  out  aI4  bis  interest  in  tbe  partnership 
to  Mary  A  Pinch.  Mr.  Ptbch  was  a  part.v 
to  that  agre«nent  and  thereby  agreed  t(i 
IMiy  ail  the  debts  theretofore  contracted  b.v 
Pinch  A  Robinson,  and  to  save  Robinsou 
harmless  therefrom.  By  mutual  understand- 
ing, and  for  conventeBce  In  settling  between 
the  partners,  the-  goo6a  deiivered  under  the 
arrangement  by  ptalntHF  were  charged  to 
each  partner  separately.  At  the  time  Mr. 
Robinson  sold   out  he   had  obtained  troui 
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^lirtlir  ttader  tbe  arrangement  goods  t» 
the  Tallin  of  $22.10,  and  for  that  this  mlt 
wss  bnra^t  aad  judgment  recovered.  The 
declaration  has  a  special,  eonst  setting  ap 
the  two  agreements,  the  one  Cor  the  sale  of 
the  phaeton,  and  tiie  other  for  the  sate  of 
Robinsoa'a  interest  to  Pinch,  and  his  agree- 
ment to  pay  the  partnership  debts.  It  also 
contained  the  common  count  In  assumpsit. 
A  bill  or  particulars  was  demanded  and 
furnished.  Ilea,  general  Issue  and  notice  of 
set-off. 

W.  S.  Powers,  for  appellant  O.  S.  Clark, 
for  appellee. 

GRANT,  J.  (after  staUng  the  facts).  Two 
defenses  are  interposed:  (1)  That  tbe  ac- 
count sued  uix>n  wss  not  a  iMirtnerBhlp  debt; 
(2)  that  plaintiff  cannot  maintain  tbe  ac- 
tion, because  he  was  not  a  party  to  the 
agreement  between  Pinch  and  Robinson 
when  tie  partnership  was  dissolved.  We 
tblnk  tbere  is  testimony  tending  to  show 
that  It  was  a  partnership  account.  That  was 
the  only  ^estlon  submitted  to  the  Jury,  and 
ttaey  have  settled  It  In  fliTor  of  tbe  plaintiff: 
Defendant  was  liable  as  a  member  of  the 
firm,  and  no  doubt  could  arise  as  to  platn- 
tlBTs  right  to  recover  as  against  Oie  mem- 
bers of  the  firm.  Tbe  declaration  informed 
him  of  tbe  nature  of  tbe  claim,  and  be 
CDuId  only  take  advantage  of  tbe  nonjoinder 
of  his  partner  as  defendant  by  a  plea  in 
abatement  Story,  Partn.  |  241,  mrte  255; 
Slutts  V.  Chafee,  48  Wis.  817,  4  N.  W.  768; 
EEardy  t.  Cbeney,  42  Vt.  417;  15  Enc.  PI. 
ft  Prac.  806.  Judgment  affirmed.  Tbe  oth- 
er justices  concurred. 


KOCH  et  a!,  v.  KOCa 

(Sapreme  Oooit  of  Michigan.    Slarch  29,  1901.) 

ANTEKOraAI.    CONTRACT— SPECIFIC    P£R- 
rORMANCB. 

Bill  ilof  to  enfbrce  the  speeiilc  perform* 
anee  of  an  •BteBuftittl  coaitract.    ff«M: 

1.  That  the  il«f  endant  f  aUed  to  prove  -  that 
the  contract  was  olitained  by  fraud. 

2.  The  agreement  and  Che  mortsage  end  note 
Bsentiotied  iB  it  were  esccnted  tMSore  marriage, 
and  left  ytiOk  a  third  pttty,  to  be  banded  li»  tbe 
partien  after  the  marriage.  After  the  mar- 
riage tbe  defendant  received  the  note  and  mort- 
gage, and  her  bnsband  tbe  contract.  Both  tbe 
contract  aad  the  mortgage  were  recorded. 
Held,  that  tbe  delivery  by  the  third  party  re- 
lated bacic  to  the  first  delivery,  aad  made  tbe 
contract  Irinding. 

Appeal  from  circuit  court,  Wayne  county. 
In  chancery :  Robert  IS.  Frazer,  Judge. 

Bill  by  Louis  Koch,  executor,  and  others, 
against  Katharine  C.  Koch.  Decree  for  com- 
plainants, and  defendant  appeals.    Affirmed. 

Complainants  are  heirs  and  sole  devisees, 
and  tbe  defendaat  tine  widow,  of  Felix  Koch. 
In  bis  wUl  he  left  aotUag  to  bis  wife.  She 
filed  a  peUtbrn  ta  aeeore  ber  rights  as  a  wid- 
ow in  bis  property.  Oomplainants  thereupe« 
filed  tbla  bill  to  enforce  the  veciAc  pcrforui- 


aace  of  ttte  foBawlag  aateonpttal  conteact,  ea.- 
eeuted  Jannaxy  7,  18S8:  "Whereas,  marriage 
between  aakl  parttea  la  oontem plated;  aad 
vhereaak  bot^  said  partiea  dcBlre  tbat  said 
first  party  shall  pay  said  second  part;  a  som 
of  mon^  in  fuH  satlsfaetion  and  discharge  of 
all  tbe  rigbt;  title,  interest.  Aower,  and  claim 
for  soppoot  which  said  second  party  will 
have,  I7  reason  at  such  marriage,  In  tbe  prop- 
erty of  said  first  party,  both  dtu:ing  his  life- 
time and  after  Ida  decease,  except  tbe  right 
to  daioi  sopport  dnring  the  lifetime  of  first 
party:  Mow,  tberefore,  In  consideration  of 
the  tMremiaes  and  said  eontemplated  mar- 
riage, said  parties  agsee:  SMd  first  party, 
upon  tte  deUrecy  of  this  asteement  shall 
execote  and  deliver  to  said  second  party  his 
aote  and  mortgage  for  two  thousand  dollars, 
payalde  at  tbe  death  of  said  first  party,  with- 
out interest  If  said  second  party  sbould  die 
before  said  first  party,  tiien  tlie  amtMuit  of 
said  mortgage  Shall  be  one  tixmaand  dollars, 
to  be  paid  to  ber  heirs.  Said  second  party, 
in  coosiAeEatkni  of  tbe  premiseB  and  of  said 
Bote  and'  mortsage,  tbe  receipt  whereof  is 
hereby  osafiessed  and  aclcnowledged,  hereby 
seleaaas  and  foeerer  discbarges  all  tte  right, 
title,  ioterest  ctebn.  dower,  and  demand 
«4ilcb  sbe  win  have  or  be  entitled  to  by  rea- 
son ot  SDCb  nasirrlaga'  in  tbe  property,  both 
Deal  aad  pcaraaaal,  of  said  first  party,  both 
doling  his  llf etisne  and  after  bi»  deeeaoe,  ex- 
oept  the  right  to  support  dturlaff  his  lifetime; 
it  being'  tbe  desire  of  both  parties  libat  said 
second  party  shall  have  no  interest,  claim 
liar  sopport,  right  of  dower,  or  demnnd  of 
any  kiad  tn  or  to  tbe  property  ot  said  first 
party  at  any  tine,  except  aa  abov«  provided." 
This  coBtsaet  ami  tbe  note  and  mortgage 
were  duly  ackaowfedged,  deUvered,  and  re- 
corded. Tbe  defendant  in  her  answer  set  up 
two  defenses:  (1)  That  It  was  obtained  by 
fraud;  (2)  that  it  was  not  executed  \m\M 
after  tbe  macrlage.  Testimony  was  taken  in 
open  court  aial  decree  entered  for  tbe  com- 
pladoasts. 

Lemuel  H.  Poster  (foster,  Fraaer  ft  Ald- 
rlch,  of  counsel),  for  appellant  James  H. 
Pound,  for  appellees. 

GRANT,  J.  (after  stating  tbe  facti^.  1.  At 
tbe  tia>e  of  the  marrloce  Mr.  Koch  vras  57 
years  old,  and  defendant  B2.  He  bod  8  cbil- 
diren  by  bis  first  marriagei  tbe  yoiaiccst  ot 
whom  waa  then  10  yeara  oU,  and  one  was 
weak-minded.  She  bad  been  married  twice: 
had  three  cbildiea  by  itee  first  husband,  and 
one  by  her  seeoad.  Tbey  were  of  full  age. 
Her  first  husband  diad.  From  ber  second  she 
was  diroreed.  She  bad  known  Mr.  Kod> 
but  six  weeks  before  she  married  him.  It 
was  not  a  marriage  of  love,  but  of  conven- 
ience. Soon  after  his  wife  died,  he  went  to 
defendant  with  a  view  to  employ  ber  as 
bis  housekeeper.  She  testified,  "I  told  him 
I  would  be  nobody's  bonsekeeper."  The  al- 
leged fraud  consists  La  representing  to  her 
that  be  owned  only  40  acres  of  land.    It  was 
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worth  between  $2,600  and  $3,000.  Under  her 
dalm,  she  was  wllUng,  In  condderatlon  of 
manlage,  to  take  from  hia  family  fully  two- 
tblrds  of  all  hla  prc^rty.  She  waa  worth 
more  than  this  in  property  obtained  from  her 
former  huabands.  The  marriage  contract 
was  drawn  by  Mr.  Stellwagen,  a  lawyer  of 
ability  and  repute,  in  the  city  of  Detroit.  He 
explained  it  fully  to  her,  and  told  her  that 
she  would  obtain  more  propoty  as  bis  wid- 
ow, in  case  of  death,  than  she  would  by  this 
contract.  Her  claim,  therefore,  that  she  sup- 
posed be  was  worth  only  40  acres  of  land,  is 
not  sustained.  The  court  below  reached  the 
correct  conclusion  upon  the  question  of  fraud. 
2.  It  is  urged  that  the  contract  was  not 
delivered  until  after  the  marriage,  and  there- 
fore is  only  binding  at  her  option,  under  8 
Comp.  Laws,  {  8933.  Both  parties  went  to 
Mr.  Stellwagen,  who,  at  their  request,  after 
agreeing  upon  the  conditions,  drew  the  con- 
tract, note,  and  mortgage.  They  were  then, 
by  mutual  agreement,  left  wUb  Mr.  Stell- 
wagen; the  contract  to  be  by  him  snrren- 
dered  to  Mr.  K.,  and  the  note  and  mortgage 
to  Mrs.  K.,  upon  the  consummation  of  the 
marriage.  After  the  marriage  they  went  to 
Mr.  Stellwagen's  office,  obtained  the  papers 
from  him,  and  she  had  her  mortgage  record- 
ed, and  he  the  contract  The  parties  left 
these  papers  with  Mr.  8.,  to  be  delivered  up- 
on the  happening  of  a  certain  event,  namely, 
marrlagfe  The  event  happened,  and  the  pa- 
pers were  then  delivered  by  their  custodian 
under  the  agreement,  and  by  the  request  of 
both.  No  one  of  the  cases  cited  by  defend- 
ant's counsel  holds  that  such  a  delivery,  el- 
tber  of  a  deed  or  a  contract.  Is  not  valid. 
Some  of  them  are  cases  where  there  was  no 
contract  relation,  but  where  a  grantor— in 
most  cases  a  imrent— had  made  deeds  de- 
signed to  take  effect  in  the  future,  but  over 
which  he  kept  control  until  his  death.  Taft 
T.  Taft,  69  Mich.  185,  26  N.  W.  426;  Pen- 
nington T.  Pennington,  76  Mich.  600,  42  N. 
W.  985.  An  examination  of  McCullough  t. 
Day,  45  Mich.  654,  8  N.  W.  635,  and  Connor 
T.  Bnhl,  115  Mich.  531,  73  N.  W.  821,  will 
show  that  they  are  not  In  point  When, 
pursuant  to  the  agreement,  Mr.  Stellwagen, 
the  custodian,  delivered  the  contract  note, 
and  mortgage,  and  the  parties  accepted  them, 
that  delivery  related  back  to  the  first  deliv- 
ery, and  made  the  papers  the  executed  coor- 
tracts  of  the  parties  at  the  time  they  were 
Blgrned,  acknowledged,  and  deposited  with 
Mr.  Stellwagen.  This  contract  barred  her 
dower  and  all  interest  in  her  husband's  es- 
tate under  8  Comp.  Laws,  {  8982.  The  decree 
is  affirmed.    The  other  Justices  concurred. 


Tn  re  WRISLET. 

(Sopreme  Court  of  Michigan.    March  26.  1901.) 

RKS  JUDICATA. 

A  wife  institated  suit  against  her  husband 

in  Kalamazoo  county  for  divorce.     He  snbse- 

4v«itly  brought  suit  for  divorce  against  her 


in  CharleToix  county.  To  that  suit  she  inter- 
posed a  plea  in  abatement,  setting  up  her  suit 
pending  in  the  Kalamazoo  circuit  court.  Th* 
Charlevoix  circuit  court  entezed  a  decree  over- 
ruling the  plea  in  abatement  From  that  de- 
cree she  took  no  appeal.  Held,  that  the  Char- 
levoix circuit  conrt  had  jurisdiction  to  deter- 
mine the  qnestion,  that  it  was  res  adjudicata, 
and  cannot  be  raised  in  a  collateral  proceeding. 

In  the  matter  of  Gladys  Wrlsley.  Petition 
of  Anna  P.  Doyle,  formerly  Wrlsley,  for  writ 
of  habeas  corpus  to  Inquire  Into  the  im- 
prisonment of  Gladys  Wrlsley.    Writ  denied. 

The  following  Is  a  concise  statement  of 
facts,  taken  from  the  brief  of  the  attorneys 
for  the  petitioner:  Anna  P.  Wrlsley  and 
Frank  Wrisley  were  married  at  Oheboygan 
In  June,  1891.  In  August  1802,  Gladys 
Wrisley  was  bom.  In  October,  1804,  A'una 
Wrisley  separated  from  her  husband  be- 
cause, as  she  alleges,  'of  the  extreme  cru- 
elty of  her  husband,  and  because  of  his  fail- 
ure, being  of  sufficient  ability  so  to  do,  to 
support  and  maintain  herself  and  child. 
Anna  P.  Wrlsley  moved  to  the  city  of  Kala- 
mazoo, and  In  1885  filed  her  bill  of  com- 
plaint In  the  circuit  conrt  for  the  county 
of  Kalamazoo,  in  chancery,  for  divorce.  She 
employed  R.  Q.  Smith  as  her  solicitor.  On 
March  15,  1805,  she  filed  ber  bill  oC  com- 
plaint She  communicated  to  her  solicitor 
the  residence  of  her  husband.  A  subpoena 
in  the  usnal  form  was  issued.  It  was  not 
served,  but  the  solicitor  made  a  return  him- 
self upon  the  back  of  it  that  It  could  not 
be  served,  because  he  coald  not  find  the  de- 
fendant The  solicitor  then  prepared  an 
affidavit  for  an  order  of  publication  for 
the  defendant's  appearance,  on  the  ground 
that  process  could  not  be  served  because  of 
defendants  continued  absence  from  bis  place 
of  residence.  The  order  WM  made  on  the 
22d  of  April,  1806,  by  a  circuit  court  com- 
missioner, and  published  according  to  its 
exigency.  On  filing  proof  of  publication  and 
of  the  nonappearance  of  the  defendant,  the 
bill  of  complaint  was  taken  as  confessed. 
Proofs  were  taken  before  a  commissioner. 
On  September  14,  1895,  a  final  decree  was 
entered,  granting  to  the  complainant  a  di- 
vorce, and  awarding  the  custody  of  the 
child  Gladys  to  her  nntil  said  child  Gladys 
shall  attain  the  age  of  14  years.  In  Novem- 
ber, 1897,  Mrs.  Wrlsley,  acting  upon  the  sup- 
position that  her  divorce  was  in  every  re- 
spect legal,  married  William  G.  Doyle,  of  the 
city  ef  Kalamazoo,  and  bore  unto  him  two 
children,  who  are  now  living.  Gladys  Wris- 
ley remained  with  her  mother  and  In  the 
family  of  Mr.  Doyle,  being  supported  whol- 
ly by  her  mother,  Mr.  Doyle,  and  her  grand- 
mother until  the  summer  of  1880,  when  she 
went  to  Petoskey  with  her  grrandmother. 
While  at  Petoskey,  Prank  Wrisley  persuad- 
ed the  grandmother  to  allow  him  to  take  the 
child  home  with  him  to  Charlevoix  to  visit 
for  a  week,  promising  to  return  her  at  the 
end  of  that  time  In  order  that  she  might  go 
back  to  Kalamazoo  and  enter  schooL     He 
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luia  contribated  nothing  towards  ber  snp- 
port  and  maintenance  from  the  time  of  her 
Infancy  down  to  this  date.  He  failed  to  ra- 
tum  the  child  as  he  had  agreed,  and  the 
grandmother,  Bfia.  Emma  Blair,  went  to 
Chartevolz  and  took  her  Into  her  possession. 
For  this  Frank  Wrisley  had  her  grandmoth- 
er arrested  for  abducting.  The  charge,  how- 
ever, was  substantially  dismissed.  Frank 
Wrlaley  then  filed  a  bill  of  complaint  In  the 
circuit  court  for  the  county  of  Ciharleyolx, 
In  chancery,  to  obtain  a  decree  of  divorce 
from  his  wife  on  the  ground  of  extreme 
cruelty,  and  obtained  an  ex  parte  order  at 
chambers  from  the  Judge  of  that  court, 
awarding  him  the  custody  of  Oladys  dur- 
ing the  pendency  of  the  suit  He  thai  filed 
a  petition  In  the  circuit  court  for  the  county 
of  Kalamazoo,  in  chancery,  to  obtain  an  ot- 
der  setting  aside  the  decree  for  divorce  en- 
tered In  favor  of  Mrs.  Wrisley,  on  the  ground 
that  the  court  had  no  jurisdiction  of  the 
cause,  mainly  because  no  process  had  been 
served  on  him,  and  the  order  for  publica- 
tion and  his  appearance  was  a  nullity.  Aft- 
er the  hearing  the  court  set  the  decree  aside. 
The  court  on  the  same  day'  made  an  order 
placing  the  child  Gladys  in  the  custody  of 
Mrs.  Wrisley  during  the  pendency  of  the 
suit  holding  that  It  had  primary  Jurisdic- 
tion, and  that  the  circuit  court  for  the  coun- 
ty of  Charlevoix  had  not  Jurisdiction.  The 
court  also  ordered  a  writ  of  subpoena  to  is- 
sue In  the  case,  in  the  usual  form,  directed 
to  the  defendant  Frank  Wrisley.  This  sub- 
poena was  served  upon  him  personally.  An 
application  was  then  made  for  temporary 
alimony  In  behalf  of  Mrs.  Wrisley.  This 
order  was  granted.  The  defendant,  Frank 
Wrisley,  refused  to  comply  with  the  order 
to  pay  complainant  temiwrary  alimony,  or 
to  place  the  child  Gladys  Wrisley  in  her 
custody.  An  application  was  then  made  to 
the  circuit  court  for  an  order  putting  him  in 
contempt.  The  court  found  he  was  in  con- 
tempt and  ordered  the  issuing  of  attach- 
ment In  the  meantime  Mrs.  Wrisley  filed 
a  plea  In  abatement  in  the  circuit  court  for 
the  county  of  Charlevoix,  in  chancery,  upon 
the  ground  that  the  circuit  court  for  the 
county  of  Kalamazoo,  in  chancery,  bad  sole 
Jurisdiction  of  the  controversy.  The  plea 
was  overruled.  The  bill  of  complaint  was 
then  taken  as  confessed,  and  on  the  21st  day 
of  August  1900,  the.  circuit  court  for  the 
county  of  Charlevoix,  In  chancery,  granted 
a  decree  of  divorce  to  Frank  Wrisley,  and 
awarded  him  the  custody  of  the  child  Gladys 
until  she  shall  attain  the  age  of  14  y^ars. 
Subsequently  Gladys  was  taken,  under  the 
authority  of  Frank  Wrisley,  to  Tpsilantl  by 
big  mother,  Mrs.  Sophia  Wrisley,  with  whom 
sbe  la  now  residing  at  YpsUantl.  Frank 
Wrisley  did  not  appear  In  answer  to  the 
subpoena  served  upon  him  In  the  cause  pend- 
ing In  the  clrcnlt  court  for  the  county  of 


Kalamazoo,  in  chancery,  and  the  bin  of  com- 
plaint In  that  Cause  was  taken  as  confessed 
by  him.  On  November  8,  1900,  a  final  de- 
cree was  entered  by  the  circuit  court  for  the 
county  of  ICalamazoo,  in  chancery,  grant- 
ing to  Anna  P.  Wrisley  a  divorce,  with  the 
custody  of  the  child  Gladys  Wrisley. 

Osbom.  Mills  *  Master,  for  petitioner. 
Robert  W.  Kane,  for  respondent 

GRANT,  J.  (after  stating  the  facts).  We 
have  here  two  decrees,  in  one  of  which  Mr. 
Wrisley  obtained  a  divorce  from  his  wife,  and 
In  the  other  of  which  she  obtains  a  divorce 
from  him,  and  each  Is  awarded  the  custody  of 
their  child,  Gladys.  He  appeared  specially  in 
the  suit  brought  by  his  wife  In  the  Kalamazoo 
circuit  court  and  moved  to  set  aside  the  de- 
cree on  the  ground  that  the  court  had  no  Jn- 
risdictlon  to  render  It  The  motion  was 
granted,  and  the  decree  set  aside.  At  the 
same  time  that  court  considering  that  It 
had  the  power  to  retain  the  suit  and  to  issue 
an  alias  subpoena  upon  the  original  bill,  re- 
tained Jurisdiction,  Issued  an  alias  subpoena, 
and  granted  an  order  giving  the  custody  of 
the  child,  during  the  pendency  ef  the  suit 
to  her.  He  paid  no  further  attention  to 
that  suit,  but  proceeded  with  his  own  In 
Charlevoix  county.  She,  Insisting  that  the 
Obarlevoix  court  had  no  right  to  proceed, 
because  ef  the  pendency  of  her  suit  in  the 
Kalamazoo  circuit,  brought  for  the  same 
cause  of  action  against  the  same  party,  ap- 
peared In  the  suit  in  Charlevoix  county,  and 
entered  a  plea  In  abatement,  setting  up  the 
suit  pending  In  the  Kalamazoo  circuit  court 
The  circuit  court  for  Charlevoix  county  de- 
cided that  issue  against  her,  held  that  it  had 
Jurisdiction  of  the  case,  and  that  the  Kala- 
mazoo circuit  did  not  have  Jurisdiction.  Had 
she  not  interposed  this  plea  in  abatement 
a  question  would  arise  that  we  need  not  now 
discuss.  She  voluntarily  submitted  the  ques- 
tlon  of  Jurisdiction  to  the  circuit  court  for 
the  county  of  Charlevoix.  It  had  the  power 
to  pass  upon  it  It  did  so,  and  the  decree 
of  that  court  is  binding  upon  both  the  par- 
ties until  reversed  by  an  appellate  court 
The  question  Is  res  adjudicate,  and  she  can- 
not raise  It  In  a  collateral  proceeding.  Pe- 
ters V.  Youngs  (Mich.)  81  N.  W.  263;  1  Black. 
Judgm.  {  274;  BUiott  v.  Pelrsol,  1  Pet  328, 
7  L.  £d.  164.  The  language  of  this  court  in 
Palmer  v.  Oakley,  2  Doug.,  at  page  476,  sus- 
tains this  view.  We  must  therefore  hold 
that  Mr.  Wrisley  Is  entitled  to  the  custody  of 
the  child  under  the  decree  in  the  circuit  court 
for  the  county  of  Charlevoix.  Should  he 
not  be  the  proper  person  to  have  the  care, 
custody,  and  education  of  the  child,  that 
question  can  be  determined  in  another  pro- 
ceeding. The  writ  Is  denied,  and  the  child 
remanded  to  the  custody  of  Mr.  Wrisley. 
The  other  Justices  concurred.  ^^  . 
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GORMAN  T.  KENNEDY  et  al. 
{Saprema  Coart  of  Michigan.    March  2tf,  1»0I.) 

CONTIUiirP-CONSTRtJCTION—UODinCATION 

BY  PAfiOL. 
Plaintiff  sold  to  defendants  under  written 
contract  a  specified  amoant  of  curbatone.  De- 
fendants, after  that  contract  was  made,  lent 
another  order.  Both  orders  were  filled,  accept- 
ed, and  paid  foe.  Defendants  ttstihei  to  a 
subsequent  parol  contract,  b7  which  the  price 
was  reduced.  Plaintiff  guarantied  the  stone 
should  be  up  to  tli*  speeiMatioiis-  of  the  board 
of  public  works,  and  agreed  to  reimburse  them 
for  expense  incurred  by  the  failure  to  comply 
with  aucb  specifications.  Plaintiff  denied  the 
oral  atrreemeat,  except  as  to  the  reducttaa  in 
Ikrice.  B-^d,  that  the  qnastioD  of  an  oral  eon- 
tract  was  properly  submitted  to  the  jnry,  and 
that  the  inspection  agreed  upon  was  not  upon 
the  car»,  but  upon  the  streets  where  the  in- 
spection was  made  by  the  beard  of  pnblic 
worlia. 

Brror  to  clrcutt  cotirt,  Wayne  comity;  Jo- 
seph H.  Steere,  Judge. 

Actton  by  Ckatles  A.  Oorman  agaimA 
Tbamu  Kennedy  and  Thomas  J.  Kennedy; 
Judgment  for  defisndanta,  and  plaintiff  ap> 
peiAa.    AArmad. 

During  the  season  of  IS9T  piblntlff  was  en- 
gaged in  13ie  business  of  quarrying  stone  at 
Medina,  N.  Y.,  and  the  defendants,  as  co- 
partneiB  nnder  the  Ann  name  of  Thomas  Ken- 
nedy St  Son,  in  the  bnsiness  of  paring  streets 
in  the  city  of  Detroit,  required  Medina  curb- 
stone, and  comer  stone  or  chrles,  for  ttaeir 
use  in  the  contractB  which  they  had  with 
sold  city  for  paving  streets  therein.  On  July 
7,  1891,  they  entered  into  the  following  writ- 
ten agreement: 

"I  hereby  agree  to  deliver  to  'niomas  Ken- 
nedy &  Son,  f.  0.  b.  cars  at  Detroit,  Midi., 
6,800  lln.  ft  of  ttl8  curb,  not  less  tbtca  S 
ft.  long,  and  1,200  lln.  ft.  of  4x18  curb,  not 
less  than  4  ft.  long,  on  or  before  Joiy  20, 
1881,  railroad  d^ays  excepted,  at  40  cts.  per 
On.  ft.  Cash  or  drafts  to  he  accepted  at  five 
days  after  shipment.    Charles  A.  Gorman. 

"I  hereby  accept  the  a  bore  proposition. 
Thomas  Kennedy  &  Son,  per  T.  J.  Kennedy." 

On  the  same  date,  but  after  the  above  con- 
tract wa«  made,  defendants  wrote  plaintiff 
to  send  tliem  10  to  20  circles  of  4-toat  radius 
with  Oie  fint  shipment  These  orders  were 
filled,  and  more  shipped  than  was  ordered; 
but  as  to  tlrem  no  question  Is  raised,  as  they 
were  received  and  pfeid  for.  Defendants 
claim  to  have  made  another  parol  contract 
OB  August  Oth,  by  which  the  plaintiff  agreed 
to  ship  stone  at  39  cents  per  lineal  foot,  and 
to  guaranty  it  up  to  the  speciflcations  of  the 
board  of  public  works  of  Detroit;  and  that 
If  it  was  not  up  to  such  specifications,  be 
would  reimburse  defendants  for  what  expense 
they  were  put  to  for  handling  It.  Plaintiff  ad- 
mits a  conversation  with  defendants  at  De- 
troit bnt  places  the  time  as  the  last  of  July 
or  the  first  of  August  and  claims  that  all 
sulMequent  orders  and  shipments  were  made 
under  the  alx>ve-written  agreement,  and  that 
the  only  change  was  to  reduce  the  price  from 


40  to  38  cents  per  lineal  foot  On  AugUBt 
11th  defendants  sent  an  ocder  Cot  two  cars. 
At  die  same  time  they  wrote  plaintiff,  coni- 
platinlnit  of  the  character  of  Qie  stone,  and 
closed  the  letter  by  writing,  "I  want  no  culls, 
and  Botbing  lesa  tban  8  feet  long,  at  3Uc.  a 
lln.  0eot  on  can  at  Dettntt;  80  dayV  time,  on 
draft"  Other  ordacs  and  shiiitrifntii  were 
made  afterwards.  Defendanta  paU  for  ail 
tike  stone  shipped,  deducting  I556.S6  for  exr 
pcgnses  incurred  on  accocmt  of  the  nnfitnesa 
of  some  of  the  stone,  and  lts<  failnte  ta  paaa 
the  Ins^ction  of  the  bMrd.  The  grasUer  part 
et  the  expense  was  incnri«d  in  redressing 
Sonne  of  tlie  stone.  SNir  tiiis  amount  plidntis 
broagJit  snit  Verdict  and  Jodgmoit  were  for 
ds*  deEfendants. 

Walter  Barlow,  for  appellant  Edwin  Hen- 
derson, for  appellees. 

GRANT,  J.  (after  stating  the  facts). 
Plaintiff  insists  that  this  case  is  ruled  by 
Paving  Co.  V.  Gorman.  103  Mich.  403,  61  N. 
W.  655,  27  L.  R.  A.  96.  If  this  stone  were 
sold  under  the  contract  of  July  7th,  this  con- 
tention should  prevail.  But  all  the  stone  sold 
under  that  contmct  had  been  delivered,  and 
no  controversy  arises  over  It  Defendants  tes- 
tified to  another  oral  contract  by  which  the 
price  WHS  reduced,  and  plaintiff  guarantied 
the  stone  to  be  up  to  the  speciflcations  of  the 
board  of  public  works,  "and  agreed  to  pay  all 
expense  incurred  by  dsfendants  if  it  was  not 
up  to  the  guaranty.  Plaintiff  admitted  a 
change  In  price,  but  denied  any  other  oral 
agreement  and  claimed  that  all  the  stone 
were  shipped  under  the  contract  of  July  7th. 
The  jury  found  with  the  defendants,  and 
there  was  testimony  to  sustain  their  verdict 
The  inspection  by  tHe  board  of  public  works 
was  made  upon  the  streets  where  the  stone 
was  used,  and  this  was  known  to  the  plain- 
tiff. The  expression,  therefore,  "on  cars  at 
Detroit**  or  "f.  o.  b.  cars  at  Detroit"  aid  not 
mean  the  place  agreed  upon  for  inspection 
and  acceptance,  but  only  defined  the  place 
where  the  expense  of  transportation  of  plain- 
tiff ceaat>d  and  that  of  tlie  defendants  began. 
The  JudRilcnt  Is  afltrmed.  The  other  justices 
conctured. 


WILLIAMS  T.  OTTY  OF  WBOT  BAY  CITY. 
(Supreme  Court  of  Michigan.     March  26,  1901.1 

MUNICIPAL    CORPORATIONS— PERSONAL   INJTJ- 
RIH8— DEJTO3T7Vre  SIDOWALK-QUBS- 

TION  FOR  JURY. 
Plaintiff's  evidence  showed  that  a  flag- 
stone in  a  sidewalk  was  broken  and  partly 
sunken,  making  a  d'epression  from  two  to  Rvv 
inches  deep,  end  that  while  she  waS'  traveiiiiK 
along  the  walk  in  the  evening,  when  it  was 
raining,  she  stepped  into  such  depression,  and 
was  thrown  down  and  injured.  Held,  ttrat  the 
question  whether  the  walk  was  reasonably  safe 
and  fit  for  trav^  was  for  the  jury. 

Brror  to  eircnit  court,  5ay  coanty;    Nel- 
son Sharpe,  Judge.^  ^byCjO 
Action  by  Susan  Williams  against  the  city 
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■€t  West  Bay^  City.    From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Lee  B.  Jealya,  for  appellant.  John  Qolden. 
<Jamea  Van  Kleeck,  of  counsel),  for  appel- 
lee. 

MOORE,  J.  Ttala  caae  lias  been  here  be- 
fore. It  is  reported  In  119  MIcIl  895,  78  N. 
W.  828.  Upon  tbe  second  trial  the  plaintiff 
recovered  a  verdict  of  $300.  The  case  la 
brought  here  by  writ  of  error.  Tbe  defend- 
ant Insisted  that  imder  the  evidence  In  the 
caae  the  sidewalk  was  shown  to  be  reaaoa- 
ably  safe  and  fit  for  travel,  and  the  Judge 
abould  have  directed  a  verdict  in  favor  of 
Hlefendant;  citing  Shietart  v.  City  of  Detroit, 
108  Mich.  309,-  66  N.  W.  221,  and  Jackson  v. 
-City  of  Lansing  (Mich.)  80  N.  W.  &  It  the 
case  rested  upon  the  testimony  of  tbe  wit- 
nesses produced  upon  tbe  part  of  tbe  defend- 
ant. It  would  have  been  tbe  duty  of  tbe 
jndse  to  direct  a  verdict,  but  it  did  not 
Witnesses  were  sworn  on  the  part  of  the 
plaintiff,  who  swore  that  a  flagstone  in  tbe 
walk  was  broken,  and  that  part  of  it  was 
sunken  down,  making  a  depression  or  '"pocl&- 
et,"  as  some  of  the  witnesses  called  It,  from 
two  to  Ave  or  six  Inches  deep,  and  that  in 
tbe  er&iiBg,  when  it  was  raining,  the  plain- 
tiff stepped  Into  this  depression  and  was 
thrown  down.  If  this  testimony  was  true, 
it  cannot  be  said,  ns  a  matter  of  law,  that 
the  walk  was  reasonably  safe  and  fit  for 
toaveL 

Tha  ease  waa  very  carefully  tried,  and,  we 
think,  la  foee  from  error.  Judgment  is  af- 
firmed.   Xbe  otber  Justices  concurred. 


WASBT  V.  TRAVHfLHRy  INS.  00. 

<9npreme  Cbnrt  of  Michigan.    March  26,  1901.) 

1.ira  INSimANCB-CAtTSE  OF  DBATH-SVICTDB 
— ECVIOENOB-SUFFICIENCY  —  HAR1UAS3  DR- 
ROR  — PEOOF  OF  LOSS  —  ADMISSIONS— CORO- 
NER'S VBRDICT  —  ADMISSIBILITY  IN  BTVl- 
DlENCB-IN8TR(JOnON(»-IN3ANITY. 

1.  The  evidence,  in  an  action  on  a  life  policr, 
showed  the  assared,  who  waa  suffering  from 
a  form  of  mental  disease  usually  accompanied 
irr  snicidal  tpudencies.  had  a  strong  desire  to 
escape  from  his  conflnement  in  a  aanitarinm, 
aad  that  be  attempted  to  escape  by  Bwimminc 
across  a  livei.  in  which  his  body  was  found 
soon  after  he  was  missed  by  a  companion,  who 
had  left  l^m  alone  for  a  short  time.  Held  suffi- 
cient to  sastain  a  verdict  that  tlie  drowning 
was  accidental,  and  not  suicidal,  as  contended 
by  defendant. 

2.  Where  tbe  defense  of  raidde  was  inter- 
{NMwd  to  an  action  on  a  lite  policy,  and  the  ud- 
«ontradicted  evidence  showed  that  the  insured 
was  suffering  from  a  species  of  insanity  usually 
atteoded  with  suicidul  tendencies,  the  exclu- 
sion of  testimony  offered  by  the  defense  to 
show  sndi  facts  was  harmless. 

3k  Wliere,  with  proofs  of  loss  on  death  of  in- 
snred,  there. was  forwarded  an  affidavit  by  a 
doctor,  in  which  he  stated  that  because  of 
melandion*  the  insured  drowned  himself,  a 
farther  statement  that  a  coroner's  Inquest  ea- 
tablisliad  tlte  fact  that  death  was  the  result  of 
suicide  in  consequence  of  insanity  was  inad- 
missfble. 


4.  A  verdict  of  a  coroner's  Jury,  that  one 
whose  life  was  insured  committed  suicide.  i« 
not  adnusiiible  as  original  evidence  a^inst  the 
beneficiary  of  the  fact  tliat  he  committed  sui- 
cide. 

5.  Where  tlie  defense  of  sntcida  wtm  inter- 
posed to  an  action  on  a  life  policy,  and  the  un- 
contradicted testimony  showed  that  the  assu/ed 
waa  suffering  from  a  species  of  insanity  usual- 
ly attended  with  suieidai  tendencies,  a  charge 
that  the  pcesomptlon  of  law  was  that  he  did 
not  commit  suicide,  whether  sane  or  insane, 
was  misleading.  , 

Montgomery,  a  J.,  and  Hooker,  J.,  diasenting 
in  part 

Error  to  circuit  court,  Wayne  county;  By- 
ron S.  Walte,  Judge. 

Action  by  Anna  B.  Wasey  against  tbe 
Travelers^  Insurance  Company.  From  a  Judg- 
ment for  pJalntlfC,  defendant  appeals.  Re- 
versed. 

Bdwin  F.  Oonely  and  Oria  B.  Taylor,  Cor 
appellant  Harlow  P.  Davoek  (Otto  Kirch- 
Ber,  at  comnsel),  for  appellee. 

MONTGOMERY,  C.  J.  The  defendant  In- 
auranee  company  Issued,  upon  the  life  of 
George  B.  Wasey,  a  policy  of  insoiance,  pay- 
able to  tbe  plaintiff  herein,  for  tbe  sum  of 
^,000,  In  monthly  installments  of  $50  each. 
The  poBcy  was  subject  to  the  condition  that 
in  caiae  of  anlcMe  committed  by  Mr.  Wasey, 
while  sane  or  insane,  within  two  years  from 
the  date  of  the  policy,  the  limit  of  recovery 
13ieicunder  should  be  the  premiums  paid 
tbereon.  It  was  Issued  upon  tbe  23d  day  of 
Febmary,  1897.  Only  one  annual  premium, 
of  $232.44,  had  been  paid,  when  Mr.  Wasey 
died.  On  the  2d  day  of  Noveml?er,  189T,  Mr. 
Wasey  came  to  bis  deatb  by  drowning  In 
the  Flint  river,  at  Flint,  in  this  state.  On 
tbe  trial  In  the  court  below  the  plaintiff  con- 
tended that  the  drowning  of  Mr.  Wasey  was 
accidental.  The  defendant  contended  that  it 
was  intentional  and  suicidal.  This  wae  prac- 
ticaUy  the  aole  issue  in  the  court  below. 
The  JntT  found  for  the  plaintiff  for  all  the 
$50  Installments  past  due  at  tbe  date  of  the 
verdict.  The  defendant  submitted  to  the 
Jury  the  following  question:  "Did  George  E. 
Wasey  commit  suicide?"  Tbey  answered  it, 
"No."  At  the  time  of  Mr.  Wasey's  death  he 
was,  and  ever  since  tbe  previous  July  be  had 
been,  a  patient  at  the  Flint  Sanitarium.  Mr. 
Wasey  was  sufferlnir  from  melancholia  agi- 
tata. The  evidence  sAiows  that  this  disease 
Is  often  accompanied  by  a  suicidal  impulse, 
and  the  statements  made  by  Mr.  Wasey  to 
his  wife  while  at  Flint  indicate  that  he  had. 
before  entering  that  Institution,  entertained 
the  Idea  of  klUIng^  himself,  but  he  at  the 
same  time  stated  that  he  had  not  entertain- 
ed such  a  thought  while  at  Flint  and  asked 
his  wife's  forglveuess  for  having  thoiigbt  of 
such  a  thing  on  tbe  earlier  occasion.  There 
was  testimony  tending  to  show  that  Mr. 
Wasey  was  under  a  strong  Impulse  to  make 
hla  escape  from  the  sanitarium.  The  man- 
ner of  his  death,  briefly  told,  was  as  follows: 
He  went  for  a  drive  wltti  Ids  friend  and  for- 
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mer  pastor,  Kev.  Mr.  Washbum.  They  en- 
tered the  cemetery  bounded  by  the  Flint  riv- 
er. Mr.  Washburn,  having  left  his  horse  un- 
hitched at  a  distance  of  some  10  or  12  rods 
away  from  the  point  to  which  they  had  walk- 
ed, suggested  that  they  return.  Mr.  Wash- 
bum  describes  what  then  occurred  as  fol- 
lows: "He  says,  'You  go  back  and  get  the 
horse,  and  I  will  be  here  when  you  return.' 
I  went  back  for  the  horse.  I  did  not  tnm  to 
loAk  to  see  where  be  was.  It  was  quite  ea^ 
walking  from  that  point  over  to  the  horse, 
so  that  I  would  not  be  delayed.  There  is  a 
driveway.  I  walked  at  Just  an  ordinary  gait 
I  Immediately  took  the  horse,  and  turned 
him  around.  There  was  no  Interval  of  de- 
lay. I  drove  then  to  the  point  where  Mr. 
Wasey  said  be  would  be, — ^where  I  would  And 
him.  That  was  where  I  left  blm,— about  a 
rod  away  from  where  I  left  him.  When  I 
reached  there  I  did  not  see  blm.  After  a 
time  I  called  for  him,  and  received  no  re- 
sponse. I  then  went  about  some.  On  the 
north  side  of  the  cemetery  Is  a  ridge  that 
commands  all  the  view.  I  drove  up  on  that 
rldge,  and  drove  all  about  the  cemetery.  In 
search  of  him.  I  did  not  see  blm.  It  would 
be  bard  to  judge  exactly  bow  long  I  had 
been  away  from  him  until  I  returned  to  the 
place  where  I  had  left  him.  It  does  not 
seem  to  me  it  could  be  over  five  minutes.  It 
might  have  been.  I  would  not  think  it  was 
over  five  minutea  From  the  place  where  the 
bouse  stands  on  the  little  girl's  grave,  to  the 
best  of  my  knowledge,  I  think  you  cannot 
see  the  river.  The  river  Is  visible  from  parts 
of  the  cemetery.  The  distance  from  the 
cemetery  to  the  river  varies.  I  should  think 
at  some  points  it  was  one  hundred  rods;  oth- 
er placea  perhaps  not  more  than  tifty,  as  the 
river  curves.  I  am  not  very  accurate  In  my 
estimate  of  distancea  It  is  an  open  country 
between  the  cemetery  and  the  river  after 
you  leave  the  cemetery  fence, — the  cemetery 
bordera  Tbere  are  trees  and  shrubbery  on 
the  borders  of  the  cemetery.  Between  it  and 
the  river  tbere  are  none.  It  Is  entirely  open 
for  a  mile  and  a  quarter  or  so."  A  search 
was  very  soon  instituted,  and  it  was  found 
that  Mr.  Wasey  had  laid  aside  bis  overcoat 
at  the  bank  of  the  river,  and  bis  body  was 
soon  after  found  in  the  stream. 

1.  It  was  the  defendant's  contention  tbat 
the  evidence  conclusively  showed  tbat  Mr. 
Wasey  committed  suicide.  The  plaintiff  con- 
tended tbat  the  facts  justlfled  the  Inference 
that  deceased  went  into  the  river  for  t^e 
purpose  of  escaping  from  confinement,  and 
evidently  the  jury  so  found.  We  are  not 
able  to  say  tbat  this  theory  is  wholly  unsup- 
ported by  the  evidence  in  the  case.  The  tes- 
timony tending,  as  it  did.  to  show  the  strong 
desire  of  Mr.  Wasey  to  escape  from  bis  con- 
finement, when  taken  in  connection  with  the 
circumstances  of  his  death,  leaves  the  case 
open  to  the  inference  that  be  was  attempt- 
ing to  escape  by  swimming  the  Flint  river. 
Whether  this  theory  was  as  well  supported 


as  that  of  snldde  was  a  qnestton  for  the 
Jury. 

2.  Mr.  Wasey  was  placed  In  the  charge  of 
Fred  R.  Armstrong  by  Dr.  Burr,  and  whea 
he  was  a  witness  on  the  stand  he  was  asked 
what  Dr.  Burr  said  to  him  when  he  placed 
Mr.  Wasey  in  his  charge.  We  think  it  un- 
necessary to  determine  whether  this  testi- 
mony was  admissible,  as  the  only  purpose 
for  which  it  was  admissible  was  to  show 
the  facts  tbat  Mr.  Wasey  was  suffering  from 
melancholia  agitata,  and  tbat  this  species  of 
insanity  is  usually  attended  with  suicidal 
tendencies.  These  facts  appeared  by  undis- 
puted testimony.  We  think,  therefore,  that 
it  was  not  prejudicial  error  to  exclude  this 
testimony. 

3.  Mr.  Davock,  acting  for  plaintiff,  applied 
to  the  agent  of  the  company  for  blanks  up- 
on which  to  make  proof  of  loss.  Proofs  were 
made  up,  consisting  of  affidavits  (1)  of  an  ac- 
qimintance  of  the  deceased  to  his  Identity, 
(2)  of  the  undertaker,  <8)  of  the  clergyman, 
(4)  of  the 'beneficiary  to  the  age  of  the  de- 
ceased. (5)  of  the  beneficiary  to  her  claim,  (C) 
of  Mr.  M.  J.  Murphy  to  the  movements  of  the 
deceased  while  Insured,  and  (7)  of  Mr.  Mur- 
phy, as  a  friend  of  the  deceased,  tbat  Mr. 
Wasey  came  to  bis  death  by  drowning  In  tbe 
Flint  river,  Mich.  These  were  alt  on  one 
sheet  of  paper.  In  addition  to  these  papers, 
tbere  was  forwarded  to  tbe  company  an  affi- 
davit made  by  Dr.  Burr,  in  which  he  stated, 
among  other  things,  tbat  "In  consequence  of 
melancholia  tbere  developed  delusions  of  un- 
wortblness  and  apprehension  which  led  to  sui- 
cide; he  drovnied  himself  In  tbe  Flint  river"; 
that  "tbe  act  of  suicide  bad  not  been  caus?d 
by  any  pernicious  habit";  and  "tbat  a  coro- 
ner's inquest  bad  been  held  which  established 
the  fact  tbat  death  was  the  result  of  suicide 
in  consequence  of  insanity."  The  court  ex- 
cluded the  statements  In  tbe  affidavit  of  Dr. 
Burr,  above  quoted,  but  offered  to  xecelve  tbe 
other  statements  of  tbe  affidavit  Another 
ruling,  closely  allied  to  this,  occurred  as  fol- 
lows: Mr.  Wasey  carried  other  insurance. 
In  the  proofs  of  loss  furnished  by  plaintiff  to 
other  companies  she  made  tbe  statement  tbat 
Mr.  Wasey  came  to  bis  death  by  committing 
suicide.  Tbe  trial  court  Instructed  the  Jury 
as  follows:  "In  considering  the  testimony 
tbat  tbe  plaintiff.  In  her  proofs  of  death  made 
to  other  insurance  companies,  stated  tbat  be 
had  come  to  bis  death  by  committing  suicide, 
yon  must  consider  whether  she  had  .iny 
knowledge  ou  tbe  subject,  and.  If  you  find 
tbat  she  had  none,  yon  cannot  further  regard 
such  testimony."  These  two  rulings  may  be 
considered  together,  and,  as  will  be  observed, 
they  present  tbe  question  whether  an  admis- 
sion of  a  fact  Is  rendered  incompetent,  and 
is  to  be  withheld  from  the  jury,  or  withdra%vn 
from  tbe  Jury,  when  It  appears  tbat  tbe  party 
who  makes  tbe  admission  has  no  personal 
knowledge  of  the  fact.  This  question  arose 
in  Kitchen  v.  Bobbins,  29  Ga.  713.  Tbe  ques- 
tion was  stated  and  answered  aa  follows: 
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"Are  ■•  admlaslons  good  against  a  party  vn- 
less  founded  on  bis  personal  knowledge?  Tbe 
«dml88lonB  would  not  be  made  except  on  evi- 
dence which  satisfies  the  party  who  Is  mak- 
ing tbem  against  his  own  interest  that  they 
are  trve,  and  that  Is  evidence  to  the  Jury  thut 
they  are  true.  Admissions  do  not  come  In  on 
the  ground  that  the  party  making  them  la 
speaking  from  his  persMial  knowledge,  hut 
upon  the  ground  that  a  party  will  not  make 
admissions  against  hlmseU  unless  they  are 
true.  The  fact  that  he  makes  them  against 
his  Interest  can  be  reasonably  explained  only 
on  the  supposition  that  be  Is  constrahied  to 
do  so  by  tbe  force  of  the  evidence.  The 
source  from  which  tbe  knowledge  of  the  facts 
Is  derived  Is  a  circumstance  for  tbe  Jury  to 
consider  in  estimating  the  value  of  the  evi- 
dence, but  that  is  all."  A  like  queotlon  was 
presented  In  Sparr  v.  W(dlman,  11  Mo.  230. 
Tbe  court  said:  "An  admission  Is  tbe  state- 
ment of  a  fact  against  tbe  interest  of  tbe 
party  making  It,  but  it  Is  not  essential,  to  con- 
stitute It  an  admission,  that  the  fact  should 
have  come  under  the  personal  observation  of 
the  declarant  Undoubtedly,  admissions  of 
tbe  latter  kind  are  much  stronger  than  when 
tbe  declaration  Is  of  a  fact  of  which  the  party 
oould  have  no  personal  knowledge.  But, 
where  a  party  believes  a  fact  upon  evidence 
sufficient  to  convince  him  of  Its  existence,  his 
declaration  of  tbe  existence  of  that  fact.  If 
against  his  Interest,  Is  evidence  against  blm. 
It  Is,  no  doubt,  evidence  of  a  very  unsatisfac- 
tory character,  depending  altogether  on  tbe 
circumstances  under  which  it  Is  made,  but  It  Is 
competent"  The  particular  facts  of  that  case, 
and  the  dednctlons  from  them,  are  still  m(»« 
in  point.  Tbe  statement  by  the  court  and  its 
direct  ruling  was  as  follows:  "Sparr  was  an 
innkeeper  and  Wellman  his  guest  A  robbery 
was  alleged,  and  the  Innkeeper  himself,  in 
tklB  conversation  with  Crensbaw.  qieaks  of 
It  as  a  fact  without  qualification.  Might  it 
Bot  be  Inferred  from  the  relations  of  the  par- 
ties that  the  Innkeeper,  upon  hearing  such  a 
report,  would  feel  sufficient  solicitude  for  the 
credit  vt  bis  house  to  make  tbe  necessary 
inqnlrlea,  and  satisfy  himself  of  fbe  truth  of 
tbe  reported  robbery,  before  he  would  con- 
tribute to  Its  promulgation  through  the  col- 
umns of  a  daily  newspaper?  If  be  bad  made 
mcb  Inquiries,  and  become  convinced  of  the 
truth  of  tbe  rei>ort,  he  was  then  stating  as  a 
fact  what  be  not  only  beard,  but  believed." 
In  Chapman  v.  Railway  Co.,  26  Wis.  SOB.  It 
was  said  by  Dixon,  C.  J.:  "It  is  not  neces- 
sary that  admissions,  to  be  received  In  evi- 
dence, should  be  as  of  facts  within  the  knowl- 
edge of  the  party  making  them.  They  may 
be  made  upon  Information  derived  from  oth- 
ers, and  still  be  given  in  evidence  against  the 
party."  Tbe  same  doctrine  was  declared  by 
tbe  same  learned  Justice  in  Sbaddock  v.  Town 
of  CUnton,  22  Wis.  118.  Tbe  Instructions 
given  in  this  case  were  not  In  harmony  with 
those  authorities.  That  tbe  entire  proofs  of 
loss  were  admissible,  aa  in  tbe  nature  of  an 


admission,  see  Insurance  Co.  v.  Watson,  28 
Mich.  488;  Insurance  Co.  v.  Dick,  117  Mich. 
518,  76  N.  W.  9;  Insurance  Co.  v.  Newton, 
22  Wall.  32,  22  L.  Ed.  793.  Counsel  for  plain- 
tiff cite  Insurance  Co.  v.  Higglnbotham,  96  U. 
S.  380,  24  L.  Bd.  489.  In  that  case  It  ap- 
peared that  the  plaintiff  accompanied  his 
proofs  of  loss  with  an  affidavit  made  by  Dr. 
Day,  in  which  he  stated  that  deceased  had 
been  ill  about  five  mcmths  prior  to  his  death, 
which  occurred  on  the  22d  of  January,  1871. 
Tbe  court  pointed  out  that  tbe  bodily  health 
of  tbe  assured  on  the  1st  of  October,  1870,  was 
satisfactory  to  the  company,  and  that  the 
attempt  of  the  company  was  to  show  an  un- 
favwable  alteration  between  that  date  and 
the  14tb  ot  tbe  same  month.  It  appeared 
that  White  bad  not  seen  him  during  that  pe- 
riod. It  was  held  that  a  ruling  excluding 
this  statement  of  the  affidavit  could  not  have 
worked  legal  Injury  to  the  company.  Tbe 
court  say:  "Whether  tbe  presentation  of  the 
affidavit  of  White  by  Mrs.  Day  made  Its  con- 
tents evidence,  whether  she  knew  Its  contents 
or  not,  or  whether  she  did  or  did  not  procure 
It,  was  not  of  the  slightest  consequence.  The 
PH>er  contained  nothing  that  was  legal  evi- 
dence upon  the  point  in  issne,  and  a  verdict 
founded  upon  It  could  not  have  been  sustain- 
ed." The  inference  Is  that  as  the  company, 
by  Its  physician,  had  been  satisfied  of  the 
condition  of  the  assured  on  the  Ist  of  October, 
tbe  statement  that  assured's  Illness  began  at 
an  earlier  date  did  not  tend  to  prove  that 
there  had  been  an  unfavorable  alteration  in 
bis  condition  after  the  1st  of  October  and  be- 
fore the  14tb.  Tbe  case  of  Insurance  Co.  v. 
Newton,  22  Wall.  32,  22  L.  Bd.  793.  la  ezpret»- 
ly  approved. 

4.  The  next  question  presented  is  whether 
the  verdict  of  the  coroner's  Jury  was  admis- 
sible as  original  evidence  of  the  fact  that 
Mr.  Wasey  committed  suicide.  This  ques- 
tion has  never  before  been  presented  to  this 
court  in  the  form  in  which  It  arises  on  this 
record,  and  Is  an  important  one.  There 
are  authorities  sustaining  the  admissibility 
of  such  records  at  tbe  common  law.  The 
most  elaborate  modem  case  on  the  subject 
Is  Insurance  Co.  v.  Vocke,  129  111.  567,  22  N. 
E.  467,  6  Ia  R.  A.  66,  in  Which  the  authori- 
ties are  collected.  The  most  satisfactory 
reason  assigned  for  receiving  such  records 
Is  that  it  is  a  determination  of  a  Judicial 
nature,  and  analogous  to  a  proceeding  In 
rem.  1  Greenl.  Ev.  {  606.  By  tbe  ancient 
law,  such  high  credit  was  given  to  a  coro- 
ner's inquest  that  the  Judge  would  not  re- 
ceive a  verdict  acquitting  a  person  af  tbe 
death  of  a  man  found  against  the  accused 
by  the  coroner's  Inquest,  unless  tbe  Jury  find- 
ing such  acquittal  had  also  found  what  oth- 
er person  did  the  act,  or  by  what  other 
means  the  party  came  to  his  death.  2  Bac. 
Abr.  tit  "Coroner."  This  rule  does  not  now 
obtain  anywhere,  and  tbe  natural  inquiry 
is,  what  remnants  of  It  ought  to  continue? 
The  Inquiry  into  the  cause  of  death  cannot. 
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tmder  aur  law.  In  and  of  Itself  establish  tbe 
status  of  any  one  or  of  an;  property.  80  It 
is  provided  ttiat  a  record  Is  to  be  tcansmit- 
ted  to  ttae  eircnlt  conrt  only  In  case  the  Jury 
find  tliat  murder,  manalaoghter,  or  assauH 
has  been  committed  upon  the  deceased. 
C«mp.  Laws,  f  11326.  Action  based  upon 
the  flndlug  Is,  in  such  case,  authorized,  but 
not  in  any  other  caaa  At  the  ancient  com- 
mcm  law,  when  the  Jury  found  that  .a  per- 
son had  committed  suicide,  ignominious  bur- 
ial followed.  To  this  extent  the  Inquest  es- 
tablished the  status  of  the  deceased,  but,  un- 
der our  practice,  nothing  follows  upon  tbe. 
verdict  eiscept  In  case  it  is  found  that  a 
crime  has  been  omoamitted.  Why,  then, 
aboiald  a  stranger  to  the  proceeding  be  bound 
by  the  verdict?  Why  should  It  be  evidence 
against  a  stranger  of  the  cause  of  his  death  7 
We  cannot  see  any  well-grounded  reason 
Why  such'  a  verdict  be  either  c(»clu8lve  or 
evidence  against  a  stranger  to  the  proceed- 
ing. Tbe  case  of  Insurance  Oo.  v.  Vocke, 
128  lU.  507,  22  N.  E.  467,  6  L.  R.  A.  65,  sns- 
talBB  the  contention  of  appellant  but  we  do 
not  approve  of  tbe  reasoning  of  the  court 
nor  the  cencluaion  -reached.  Insurance  C9o. 
V.  Sotamidt  6  Ohio  Dec.  901;  Id.,  40  Ohio  -St. 
112. 

5.  Sot  one  other  question  is  Ukely  to  arise 
upon  a  new  trial.  The  circuit  Judge  charged 
the  Jury  that  itere  Is  no  presmnptlon  of  law 
that  a  man  who  is  insane  will  commit  sui- 
cide, and  added,  at  the  suggestion  of  plain- 
tiff's connsel,  '*From  the  law,  as  I  tmder- 
stand  it,  the  premiraptHm  is  that  he  did  not 
commit  aolctde,  whether  sane  or  insane." 
We  tbiidc  that  the  iBstruetlOD  In  this  form 
was  likely  to  mislead  the  Jury.  Tme,  tbe 
fact  of  suicide  ts  a  fact  to  l»e  established 
by  tbe  defense;  but  the  evidence  In  this  case 
shows  that  Mr.  Wasey  was  insane,  and, 
as  stated  In  the  brief  of  plaintilTs  counsel, 
bis  ineamty  was  of  a  natnre  usually  attend- 
ed with  suicidal  tendencies.  It  is  to  do  vio- 
lence to  One  facts  to  say  ef  a  man  thus  af- 
6icted  that  there  is  nevertheless  a  presump- 
tion that  be  did  not  do  the  thing  which  men 
in  his  state  nsnally  or  commonly  feel  im- 
pelled to  do.  Tbe  instruction  was  error. 
Insurance  Co.  v.  Daviess'  Ex'r,  87  Ky.  541- 
548,  8  S.  W.  812.  For  the  errors  pointed  out. 
the  Judgment  is  .reversed,  and  a  new  trial 
ordered. 

HOOKIDOEt,  X,  concurred  with  M0NT60M- 
ERT,  0.  J. 

GRANT,  MOORE,  and  LONG,  JJ.  We  con- 
cur In  ttae  opinion  of  our  Brother,  the  Chief 
Justice,  except  in  his  holding  to  be  admissi- 
ble in  evidence  that  portion  of  Dr.  Burr's 
afOdavit  which  stated  "that  a  coroner's  in- 
quest had  been  held  which  established  the 
fact  that  death  was  the  result  of  suicide  In 
consequence  of  insanity."  Such  statement  Is 
pure  hearsay,  and  therefore.  In  our  Judg- 
ment, incompetent.    The  distisctlMi  between 


an  admission  and  a  statemeat  \Khlcfa  1* 
mere  hearsay  is  shown  In  Shaddock  v..  Tomi 
of  Clinton,  22  Wis.  lie.  And  see,  alao,  K>- 
aurance  Co.  v.  Schmidt,  40  Ohio  St  U2. 


McOLUBE  V.  MURPHEY. 
(Supreme  Court  of  Michifan.  March  26,  11)01.) 
AOBNCT— EVIDBNCE^-QUISTION  FOR  JURT. 
Plaintiff,  suing  for  services  rendered  on  a 
farm  owned  by  defendant  testified  that,  as  be 
started  to  go  to  the  farm,  defendant's  brother 
'bargained  with  him  to  do  the  worlc  in  question, 
and  while  still  on  the  brother's  premises  de- 
fendant gave  him  money  to  liave  repairs  made 
to  the  liarnesa,  and  gave  the  brother  money  to 
bay  seed  corn.  Defendant  testified  that  tbe 
team  used  on  the  farm  l>elonged  to  him  and  liia 
bn>tl>er,  and  the  brother  testified  that  defend- 
ant's interest  in  the  team  was  repseeented  by 
chattel  mortgage.  Both  agreed  that  the  broth- 
er had  no  autbority  to  employ  plaintiff  to  work 
for  defendant,  field,  that  it  was  a  question 
for  the  jury  whether  the  brother  was  defend- 
ant's agent,  so  as  to  bind  him  for  the  employ- 
ment of  plaintiff. 

Error  to  circuit  court  Alpena  county; 
Robert  J.  Eelley,  Judge. 

Action  by  Jantes  Mcdure  against  Peter 
J.  Murphey.  From  a  Judgment  for  plaintUT, 
defendant  appeals.    Reversed. 

Obarles  D'Algle,  for  appellant  Ij.  O.  Da- 
foe,  ^sr  appellee. 

MONTGOMERY,  C.  J.  Tbe  vlalntlff  Boed 
to  recover  for  services  rendered  «d  a  farm 
owned  by  defendant  and  for  meals  furnkifa- 
ed  to  men  who  from  time  to  time  performed 
labor  an  tbe  farm.  The  defendant's  ttaO- 
mooy  was  to  tbe  effect  that  he  bad  contEaefe- 
ed  with  his  brother,  John  J.  Mmrphey,  to  ele«r 
certain  land  on  tbe  farm  and  to  eat  hay  an 
alMtrBB,  and  that  he,  and  not  defendant  em- 
ployed the  plalntlir.  The  testintany  of  de- 
fendBnt  Is  that  the  team  used  on  the  farm 
belonged  Jointly  t»  defeadant  and  John  J. 
Murphey.  Jotan  J.  Murphey  teett&es  that  de- 
fendant's interest  In  tlte  team  was  represent- 
ed by  a  chattel  mortgage.  Both  agree  that 
John  X  had  no  authority  to  employ  plaintMF 
to  work  for  the  defendant  The  plaiottir  tes- 
tified that  en  the  morning  he  started  ont 
tram  John  J.'a  pFemlses  to  go  to  the  farm, 
John  J.  told  trim  that  be  and  defendant  had 
two  or  three  farms,  and  made  a  bargain 
with  him  to  do  the  work  In  question;  that 
while  still  at  the  bam  on  John  J.'s  prem- 
ises the  defendant  gave  him  money  to  have 
repairs  made  to  the  harness,  and  gave  John 
J.  a  dollar  to  buy  seed  com.  The  circnit 
Judge  was  evidently  of  ttae  opinion  that  ttae 
evidence  con^oslTely  showed  such  a  hold- 
ing out  by  defendant  of  John  J.  as  bis  agent 
that  defendant  was  bound  by  the  employ- 
ment. We  think,  however,  that  the  ques- 
tion was  one  for  tbe  Jury.  The  inference  to 
be  drawn  from  defendant's  acts  was  an  in- 
ference of  fact  and  not  of  law.  We  regret 
the  necessity  of  reversing  the  Judgment  In 
this  case,  as  It  seems  probable  that  tbe  cor- 
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net  result  was  reached,  but  we  are  cob- 
Btraloed  to  lotiM  that  there  was  a  question 
far  tbe  }itrg.  Judgment  reversed,  and  new 
trial  ordered.    Xbe  other  Justtoee  concurred. 


FRE3UD  T.  RUHL. 

(Supreme  Oonrt  of  Michigan.    March  26,  1901.) 

HUSBAND  AND  WIFE— SDRBTIE3— REDEMP- 
TION—MORTGAGES. 
Where  a  husband  and  wife,  owning  undi- 
Tided  moieties  of  land,  mortgage  it,— the  wife 
being  surety  for  the  husband, — and  the  mort- 
gagee redeems  the  husband's  moiety  from  an 
execution  Aggdnat  it,  he  cannot  claim  absolute 
title  to  the  proj;>erty  redeemed,  and  also  enfovce 
the  debt  against  the  wife,  but  the  wife  is  enti- 
tled to  have  the  excess  of  valne  of  tbe  boa- 
band's  moiety  over  the  cost  of  redemption  up- 
plied  on  the  debt. 

Appeal  from  circuit  court,  Wayne  couuty. 
In  chancery;   Morse  Hobnert,  Judge. 

Suit  by  Leopold  Freud  against  Louise  Buhl, 
Impleaded  with  others.  From  a  decree  too: 
oonudainant,  deCendamt  LooUe  Ruhl  appeaJa. 
Modtfled. 

Baeon  A  Xedns,  for  iMI>peUaAt  BreaBaa. 
Doma^Oj  &  Van  De  Mark,  for  defendant  8e- 
Tald.    Keena  &  Litrbtner,  for  appellee. 

HOOKEat,  J.  Rnlil  bmA  wife,  Lottise,  om- 
ed  UBdlvided  RHrietleB  of  a  certain  tract  at 
land.  On  January  18,  1S05,  Claric  and  wife 
leyted  upon  the  undivided  half  owned  by  Ur. 
Rnhl  an  exeeutien  against  the  property  of 
tbe  latter.  A  month  or  so  later  the  RuHIs 
ydkioA  In  a  mortgage  for  91.000  to  Freud. 
Sale  on  the  execution  occurred  June  3,  1888, 
■■d  Claik  ptnchaaed  Mr.  Rnhl's  midlTlded 
half  for  f4,0M>.  Freud  foredoaed  his  mort- 
gage and  cfbtalnd  a  dKree  on  May  29,  1889. 
On  September  1,  1898,  be  attempted  to  re- 
deem the  land  sold  on  execution,  as  a  Judg- 
ment creditor,  under  tbe  statute  (Comp.  Laws, 
i  9185),  and  received  a  deed  of  tbe  premises 
from  the  ■heriff.  Sections  S1S5  and  9195  are 
aa  fellows: 

"Any  creditor  of  a  perao*  against  whom 
snch  execution  laaned,  having  in  bis  own 
name,  or  as  assigaee,  representative,  trustee, 
or  otberwise,  a  decree  In  cbaocery,  or  a  Judg- 
ment at  law,  WMler  which  eKecutlon  shall 
have  been  Issued  and  levied  upon  tbe  real  es- 
tate so  sold,  or  a  decree  whlcb  shall  be  a 
lien  without  execution  and  levy,  at  any  time 
before  the  explxation  of  fifteen  months  from 
the  time  of  such  sale,  by  paying  tbe  sum  of 
money  which  was  paid  on  the  sale  of  such 
premises,  together  with  the  Interest  thereon, 
computed  at  the  rate  borne  by  the  Judgment 
under  which  such  sale  was  made,  from  the 
time  of  such  sale,  shall  thereby  acquire  all 
tbe  rights  of  tbe  original  purchaser,  subject 
to  be  defeated  In  tbe  ma  oner  hereinafter  men- 
tioned.'' 

"To  entitle  any  creditor  to  acquire  tbe  title 
ot  tbe  original  purchaser,  or  to  become  a 
purchaser  from  any  other  creditor,  pursuant 


to  the  preceding  prorisions,  be  shall  preaeot 
to  and  leave  with  such  purchaser  or  creditor, 
or  tbe  officer  who  made  the  sale,  or  witb 
said  register,  the  following  evideace  of  bis 
right:  (1)  A  certified  copy  of  the  Judgment 
or  dMree  under  which  he  claims  tlie  right  to 
purchase.  (2)  An  affidavit  by  such  ensditor, 
his  agent  or  attorney,  of  tbe  true  sum  ob 
such  JudgBMUt  or  decree  at  tbe  time  of  claim- 
ing such. right  to  purchase." 

It  is  claimed  that  this  deed  was  void,  and 
that  Freud  acquired  uo  title,  because  ot  non- 
compliance witb  tbe  statute  in  the  toUowlng 
particulars,  via.:  (1)  Ibe  atatutiGsry  affidavit 
was  not  entitled  in  any  cause,  or  attacbed  to 
any  record  sbowlng  the  title  *f  the  cause; 
(2)  that  the  paper  filed  at  the  same  time,  pur- 
porting to  be  a  certified  copy  of  the  decree, 
was  not  in  fact  a  cc^y  of  such  decree.  Freud 
caused  tbe  premises  to  be  sold  under  tbe  de- 
cree of  foreclosure,  ttte  undivided  half  SfOfrest 
of  Ruhl  being  sold  first  It  was  purohased 
by  Freud  for  (10,  subject  to  tlie  exocutloa 
sale.  Others  were  poesent,  who  were  deter- 
red frtMu  bidding  ky  tbe  ^slaim  vt  Freud  that 
be  was  absolute  owner  under  tbe  eaxcution 
proceedings  and  sberiXTs  deed,  and  that  tbe 
mortgage  lien  was  cut  oS  tbecebgr.  The  other 
undivided  half  was  bid  in  Bisect  to  tbe  mort- 
gage. Upon  the  filiDg  of  tbe  i^ort  of  sale 
by  tbe  commissioner,  Looise  Rnbl  filed  ez- 
cqttlons  to  such  repfut,  and  aiso  ^ed  a  peti- 
tion asbing  the  court  to  set  aside  .the  aberUf's 
deed,  and  that  tbe  amount  paid  by  Leopold 
Freud  to  tbe  sheriff  be  decreed  to  be  a  le- 
dentptlon  of  said  pn^eriy  from  said  sale,  for 
tbe  protection  of  the  interests  of  all  parties 
Intereeted  in  said  prtuslaes,  and  tliat  the  sale 
of  tbe  premises  under  the  decree  be  set  aside 
and  a  resale  ordered,  and  petitioner  be  permit- 
ted to  redeem  _  from  aaid  mwligage  aad  itroiB 
tbe  said  sheriff'' s  deed. 

It  seems  to  be  settled  l^  tbe  decIatoHA  of 
New  YoElc,  from  whence  we  adopted  this  stat- 
ute, that  this  right  given  a  creditor  to  redeem 
la  a  gratuity.  Manifestly,  he  will  not  redeem 
unless  tlieoe  Is  a  supposed  margin  sf  value; 
and  Justice  would  seem  to  demand  that  sucb 
margin  should  be  applied  upon  his  claim 
a^iniQst  tbe  debtor,  as  is  held  in  Indiana  un- 
der a  statute  whlcb  seems  to  raquire  it  See 
Rioc  V.  Puett,  81  Ind.  237.  But  It  Is  other- 
wise in  New  Yortc  Tha»,  In  Emmet's 
Adm'rs  V.  Bradstreet,  20  Wend.  SO,  U  was 
held  that  a  crodltar  by  redempttca  takss  title 
and  stands  In  place  of  purcbsaer,  whose  title 
was  perfect  against  debtor.  Xbe  redeeming 
creditor  Is  bound  to  extingnlsb  intermediate 
liens,  and  so  far  tbe  debtor  is  benefited,  but 
the  Judgment  ot  tbe  redeeming  creditor  k- 
malns  unaffected.  In  Van  Home  v.  HcLaren, 
8  Paige,  285.  It  was  said:  "Again,  the  title 
which  a  purchaser  or  redeeming  creditor  ac- 
quires to  a  piece  of  land  is  derived  from  tbe 
Judgment  under  which  the  sale  is  made,  and 
not  under  that  by  force  of  which  it  was  re- 
deemed. The  title  of  which  the  defendant 
was  seised  at  the  dedcetlng  of  tbe  former 
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Judgment  is  conveyed  by  the  sheriff,  and  no 
allusion  l8  made  In  the  deed  to  the  Judgment 
under  which  the  redemption  took  place.  This 
circumstance.  It  appears  to  me.  Is  decisive 
■gainst  the  ground  assumed  by  the  plaintiff. 
Nor  Is  this  view  of  the  cose  changed  by  the 
fact  that  the  defendant  In  this  case  will  make 
a  speculation  by  being  permitted  to  hold  the 
advantage  derived  by  his  redeeming.  If  such 
considerations  were  allowed  t«  Influence  the 
court,  evoy  sale  of  real  estate  under  an  exe- 
cution might  lead  to  a  bill  In  equity,  and  a 
reference  must  be  had  te  ascertain  how  much 
the  redeeming  creditor  must  allow  on  bis 
Judgment  out  of  the  profits  of  the  speculation. 
This  cannot  be  done.  It  is  far  better  to  leave 
parties  to  regulate  the  prices  they  will  give 
for  the  property  themselves,  than  that  the 
court  should  make  bargains  for  them.  Oases 
of  fraud,  accident,  or  mistake  may  be  aided 
by  this  court  But  everytUng  else  may  be 
safely  confided  to  the  keen-eyed  vigilance  and 
sagacity  of  the  parties."  "And  In  the  recent 
case  of  Emmet's  Adm'rs  v.  Bradstreet,  20 
Wend.  50,  the  same  court  decided  that  the 
redemption  by  the  Junior  creditor  was  no  bar 
to  an  action  to  enforce  the  payment  of  bis 
Judgment,  although  the  value  of  the  lands 
redeemed  exceeded  the  amount  of  the  Judg- 
ment and  the  redemption  money.  This  lie- 
Ing  the  settled  rule  of  law  upon  the  subject, 
there  is  no  principle  at  equity  which  calls 
upon  this  court  to  estaUisb  a  different  rule 
here.  Although  the  redeeming  creditor  may 
have  had  a  good  speculation  by  redeeming 
from  the  first  sale,  he  did  not  make  it  at  the 
expense  of  or  for  the  benefit  of  the  Judgment 
debtor,  whose  right  t»  redeem  was  forever 
gone.  The  latter  is  not,  therefore,  entitled  to 
the  benefit  of  the  speculation,  for  which  he 
neither  furnished  funds  nor  .ran  any  risk." 
We  find  it  unnecessary  to  pass  upon  this 
question.  Freud's  decree  gives  support  to 
Mrs.  Rnhl'g  claim  that  she  was  a  surety,  and 
as  such  she  is  entitled  to  reimbursement  from 
any  security  that  he  may  have  for  his  debt. 
He  Is,  In  equity,  under  obligation  to  surrender 
to  her  '  whatever  property  he  may  have  of 
Rnbl's  that  is  subject  to  this  claim.  He  need 
not  have  redeemed  this  land,  it  is  true,  bnt 
he  chose  to  do  so.  He  applied  the  equity  in 
this  land,  to  the  extent  of  |10,  to  the  debt, 
but  refused  to  do  more,  and  claimed  it  was 
cut  off.  We  think  he  should  not  be  thus  per- 
mitted to  collect  the  deb^  from  the  surety, 
and  at  the  same  time  speculate  out  of  the 
property  of  the  principal  tbrough  his  statu- 
tory right  of  redemption.  She  should  have  a 
right  of  subrogation,  and  It  is  no  hardship 
that  his  redemption  should  be  for  her  benefit 
as  well  as  his. 

We  find  it  unnecessary  to  pass  upon  other 
questions.  The  order  of  the  circuit  court  wlU 
be  modified,  and  the  defendant  Louise  Ruhl 
will  be  permitted  to  redeem  the  two  parcels 
of  land  by  reimbursing  complainant  for  the 
expense  of  redemption  and  the  amount  of  the 
decree  and  costs  in  the  foreclosure  proceed- 


ing within  the  GO  days,  in  which  case  he  shall 
convey  to  her,  by  good  and  sufficient  deed  <^ 
conveyance,  his  title  to  the  prc^erty  so  re- 
deemed by  blm.  If  she  shall  fail  to  redeem 
within  that  time,  the  order  of  the  circuit 
court  will  be  affirmed,  with  costs  of  this  court 
Otherwise,  defendant  will  recover  costs  of  this 
court 

MONTGOMERY,  0.  J.,  took  no  part  in  de- 
cision.   The  other  Justices  concurred. 


ANDRE  T.  ORAEBNER. 
(Supreme  Oonrt  of  Michigan.    March  26,  1901.) 

LANDLORD  AND  TBNANT-CONTRACT-CHANGB 
OP  TERMS— VALIDITY. 

1.  Defendant  rented  a  store  of  plaintiff  for 
one  year,  the  rent  to  be  paid  monthly  in  ad- 
vance. Abont  three  montlu  thereafter,  defend- 
ant being  financially  embarrassed,  and  in  ar- 
rears for  rent,  they  agreed  that  defendant 
might  have  the  store  for  a  certain  sum  per 
month  so  long  as  be  occupied  it  and  call  tbe 
past  square.  Defendant  paid  rent  under  the 
new  agreement  so  long  as  he  occupied  tbe 
store,  but  moved  out  before  the  year  was  up. 
Held,  that  by  the  new  agreement  the  tenancy 
was  chani^ed  to  one  from  month  to  month,  as 
well  as  changed  as  to  the  rate  of  rent  to  be 
paid. 

2.  Where  a  landlord  and  tenant  having  a 
lease  for  one  year,  bnt  three  months  of  which 
has  run.  agreed  that  the  tenant  might  occupy 
the  building  at  a  fised  sum  per  month  so  loug 
as  he  should  remain  therein,  such  agreement 
was  valid  and  binding  on  the  parties,  though 
the  rent  agreed  on  was  less  than  the  rate  fixed 
in  the  lease. 

Error  to  circuit  court  Saginaw  county;  By- 
ron A.  Snow,  Judge. 

Action  by  Peter  O.  Andre  against  Christo- 
pher Oraebner.  From  a  Judgment  for  de- 
fendant, plaintiff  brings  error.    Affirmed. 

Trask  &  Smith,  for  ajQtdlant  Crane  & 
Crane,  for  appellee 

MONTGOMERY,  C.  X  February  19.  1895, 
plaintiff  rented  to  defendant  and  his  then 
partner  the  store  in  controversy  for  three 
years  from  April  1,  1895.  The  defendant  and 
his  partner  went  into  possession,  paying  rent 
at  the  agreed  price  of  $60  per  month  in  ad- 
vance, until  some  time  in  the  summer  of 
1896,  when  the  partner  sold  out  and  defend^ 
ant  continued  to  occupy  the  store.  Feb- 
ruary 16,  1898,  the  defendant  being  desirous 
of  occupying  the  store  another  year,  the  fol- 
lowing indorsement  was  made  on  the  old 
lease:  "$700.00  for  said  one  year,  and  to  be 
occupied  for  a  first-class  boot  and  shoe  store 
by  Christopher  Oraebner.  Rent  monthly.  In 
advance.  Saginaw,  Feb.  15th,  1898.  P.  C. 
Andre.  Chris.  Oraebner."  On  the  Ist  day 
of  May,  1896,  the  defendant  was  behind  in 
his  rent  on  the  old  lease  and  the  renewal 
$180.02.  Defendant  paid,  during  the  time  be 
was  in  the  store  under  the  new  extension, 
$311.26.  On  the  night  of  November  30,  1898. 
defendant  moved  out  without  any  notice 
whatever  to  plaintiff.    Plaintiff  wrote  defendr 
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ant  December  7tta  that  be  sboold  look  to  him 
for  the  rent  of  the  store  until  April  1st  The 
plaintiff  succeeded  In  renting  the  store  March 
1st,  80  no  claim  is  made  for  that  month.  Ac- 
cording to  plain tllTs  claim,  defendant  owes 
him  $451.07,  and  the  Interest  since  March  1. 
1889.  Plaintiff  was  then  renting  the  store 
next  door  to  one  Altman  for  $600  pet  year. 
The  size  and  location  of  the  stores  were  the 
same.  Mr.  Andre  repeatedly  told  defendant 
he  was  treating  his  tenants  alike.  Defend- 
ant believed  he  was  paying  no  more  than 
Altman.  There  is  no  reason  explaining  why 
defendant  paid  more  rent  than  his  next-door 
neighbor,  except  the  statements  made  to  him 
by  Mr.  Andre.  About  Angust  24,  1898,  Mr. 
Graebner  learned  the  situation.  He  went  to 
the  office  of  Mr.  Andre,  and  they  talked  abont 
the  matter.  Defendant  said  to  plaintiff: 
"You  are  not  treating  me  right  I  have  ac- 
tually paid  you  $8ii.31  more  rrat  than  Mr. 
Altman  has  paid  you  for  the  same  time." 
Defendant  says  that  the  only  sum  talked 
over  on  August  24th  was  the  $83.31  that  he 
bad  paid  him  more  than  Altman  paid  for  the 
same  time.  That  was  the  first  time  he  knew 
that  Mr.  Andre  was  not  giving  him  the 
store  for  the  same  price  Altman  was  paying. 
Defendant  testified  that  Mr.  Andre  agreed  to 
rent  him  the  store  from  August  20fh  at  $50 
per  month  so  long  as  he  occupied  it,  and 
call  the  past  settled.  The  parties  made  the 
new  bargain  to  take  the  place  of  the  old 
one.  Defendant  was  then  financially  em- 
barrassed, and  plaintiff  knew  it.  Defendant 
gave  a  check  showing  on  its  face  that  It  was 
In  payment  for  rent  op  to  September  Ist, 
and  later  gave  similar  checks  for  Octob^ 
and  November.  The  defendant's  version  of 
the  facts  was  accepted  by  the  Jury,  and  de- 
fendant had  Judgment  The  plaintiff  brings 
error,  and  contends  that  there  was  no  con- 
sideration for  the  discharge  of  defendant 
from  the  payment  of  the  largw  rate  agreed 
upon. 

The  general  role  that  the  paymoit  of  a 
less  sum  than  the  amount  due  from  a  debt- 
or will  not  discharge  the  debt  is  well  set- 
tled. Leeeon  v.  Anderson,  99  Mich.  247,  58 
N.  W.  72.  But  when  the  payment  is  made 
in  settlement  of  a  disputed  claim  not  liquidat- 
ed, the  settlement  is  binding.  Tanner  v.  Mer- 
rill. 106  Mich.  58,  te  N.  W.  664,  31  L.  R.  A. 
171.  So,  when  the  contract  Is  executory,  the 
parties  may  agree  to  substitute  a  new  agree- 
ment in  place  of  the  old,  and  in  such  case 
neither  paity  is  at  liberty  to  repudiate  the 
latw  agreement  on  the  ground  that  the  con- 
sideration for  waiving  rights  under  the  orig- 
inal executory  agreement  has  failed.  Moore 
T.  Locomotive  Works,  14  Mich.  266;  Goebel 
y.  Linn.  47  Mich.  489,  11  N.  W.  284.  It  Is  con- 
tended that  nnder  either  rule  this  new  con- 
tract la  binding  on  the  plaintiff.  We  prefer 
to  rest  oar  concInsiMi  on  the  groond  that  the 
original  contract  was,  at  the  time  of  enter- 
ing into  the  new  one,  executory  in  large  part. 
In  this  case,  as  in  Moore  v.  Locomotive 
85  N.W.-30 


Works,  defendant,  at  the  time  the  new  agree- 
ment was  made,  might  have  refused  further 
performance,  and  have  submitted  to  pay  the 
resulting  damages.  Instead  of  Insisting  up- 
on his  rights,  the  plaintiff  elected  to  waive 
them,  and  enter  Into  a  new  agreement  for 
the  future  as  well  as  for  the  past  and  the 
new  agreement  modified  the  terms  of  the 
former  holding  In  important  particulars. 
Among  other  modifications  was  the  substitu- 
tion of  a  lease  from  month  to  month  for  a 
letting  for  a  definite  period.  We  think  there 
was  no  error  in  the  instructions,  which  were 
to  the  effect  that  if  a  new  contract  was 
made,  as  claimed  by  defendant  and  per- 
formed by  him,  there  could  be  no  recovery. 
The  Judgment  la  affirmed.  The  other  jus- 
tices concurred. 


CHURCHILL  et  al.  v.  REA  et  al. 
(Supreme  Court  of  Michigan.  March  26,  1901.) 
REPLEVIN— AFFIDAVIT— CLERICAL  ERROR. 
A  clerical  error  in  an  affidavit  for  writ  of 
replevin,  substitnting  in  one  place  the  names 
of  the  defendants  for  the  plaintiffs,  will  not  vi- 
tiate the  affidavit,  where  the  error  is  manifest 
upon  its  face. 

Error  to  circuit  court  Alpena  county; 
Robert  J.  Kelley,  Judge. 

Action  by  Worthy  L.  Churchill  and  Ho- 
bart  D.  Churchill  against  Robert  Rea  and 
the  Detroit  &  Mackinac  Railway  Company. 
Judgment  for  plaintiffs  In  Justice  court  was 
affirmed  as  to  Rea  on  certiorari  in  the  circuit 
court  and  he  appeals.    Affirmed. 

O'Brien  &  Francis,  for  appellant  L.  O. 
Dafoe,  for  appellees. 

GRANT,  J.  This  action  of  replevin  for  89 
logs  was  commenced  in  Justice  court  The 
logs  were  the  property  of  the  plaintiffs, 
were  taken  by  defendant  Rea,  and  shipped 
by  defendant  railway  company,  which  had 
no  other  interest  in  them  than  that  of  car- 
rier. They  were  in  the  actual  possession  of 
the  railway.  The  affidavit  stated  that  the 
logs  were  the  proiterty  of  plaintiffs,  and 
were  unlawfully  detained  from  their  pos- 
sesion by  the  defendants,  naming  them. 
The  affidavit  then  stated  that  "said  Detroit 
&  Mackinac  Railway  Company  and  Robert 
Rea  are  now  lawfully  entitled  to  the  pos- 
session of  said  goods  and  chattels."  The 
railway  company  appeared  and  defended. 
Mr.  Rea's  counsel  advised  him  that  the  court 
had  no  Jurisdiction,  and  not  to  appear.  Aft- 
er rendition  of  Judgment  he  obtained  the 
writ  of  certiorari  to  the  circuit  court,  and, 
being  defeated  there,  has  brought  the  case 
to  this  court 

The  case  Is  easily  distinguished  from  that 
of  Freer  v.  White,  91  Mich.  74,  61  N.  W. 
807,  which  Is  not  cited  by  counsel,  and  we 
therefore  presume  that  they  do  not  rely  up- 
on it  That  was  an  attachment  suit  in 
which  the  affidavit  stated  that  the  defendant 
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'1i  not  a  resident  of  this  state,  and  has  re- 
sided In  this  state  for  one  month  next  Im- 
mediately preceding  this  date."  The  two 
statements  were  not  necessarily  Inconsist- 
ent, because  defendant  might  be  a  nonred- 
dent,  and  stlU  have  temporarily  resided  In 
the  state  for  a  montii.  In  the  present  case 
the  affidavit  expressly  states  that  the  prop- 
erty was  unlawfully  detained  from  the  plain- 
tiffs' possession  by  the  defendants.  Had 
the  affidaylt  stopped  there,  It  would  have 
been  sufficient,  although  not  In  the  exact 
words  of  the  statute;  for  It  alleged  that  the 
property  described  was  that  of  the  plain- 
tiffs, and  by  clear  implication  that  they 
were  entitled  to  It  and  that  It  was  unlaw- 
fully detained  from  their  possession.  Judg- 
ment Is  affirmed.  The  other  justices  concur- 
red. 


OSBORN,  Com'r,  v.  WABASH  R.  00. 

(Supreme  Court  of  Michigan.    March  26,  ISOl.) 

RAILROAD  COMMISSION— RATES. 

Under  Act  No.  90  of  the  Public  Acta  of 
1891,  providing  for  fixing  the  rates  for  trans- 
portation of  passengers  upon  railroads,  it  is 
competent  for  the  raUroad  commissioner,  in  fix- 
ing such  rates,  to  include  in  the  computation 
the  amount  of  the  interstate  fares  earned  by 
that  portion  of  the  road  lying  within  this  state. 

Application  for  leave  to  amend  answer 
granted,  and  former  oplniiw  (82  N.  W.  52Q 
affirmed. 

GRANT,  J.  In  the  former  decision  of  this 
case  (82  N.  W.  526)  we  declined  to  pass  upon 
the  federal  question,  because  the  record  did 
not  show  what  proportionate  part  of  the  re- 
ceipts from  passenger  fares  was  through  or 
interstate  fares.  The  respondent  thereupon 
made  application  for  leave  to  amend  Its  an- 
swer so  M  to  show  this  fact '  On  account  of 
the  Importance  of  the  case,  this  motion  was 
granted  on  June  19,  1900,  and  the  answer 
was  amended  as  follows:  "Respondent  shows 
that  the  amount  of  Interstate  fares  earned 
in  Michigan  during  the  period  covered  by 
said  report  and  Included  In  the  computation 
would  reduce  Its  passenger  earnings  below  two 
thousand  dollars  per  mile."  It  was  further 
ordered  that  the  case  be  submitted  for  de- 
cision upon  the  federal  question  thus  pre- 
sented by  the  amended  answer  and  proofs 
thereimder,  which  consisted  of  an  affidavit  by 
the  auditor  of  the  company.  I  was  aware 
that  an  amended  answer  was  permitted,  bnt 
was  not  aware  of  the  precise  form  of  the  or- 
der entered,  or  that  It  required  an  additional 
opinion  on  the  part  of  the  court  The  appli- 
cation was  not  for  a  rehearing,  nor  was  a 
rehearing  ordered.  I  supposed  the  opinion 
would  stand  with  the  federal  question  Includ- 
ed by  the  amendment  of  the  record,  about 
which  there   might  have  been  some  doubt 


without  snch  amendment  It  was  only  tbxce 
days  ago  that  I  learned  that  the  parties  were 
waiting  for  a  further  opinion  In  this  case.  I 
must  however,  assume  the  responsibility  for 
the  delay,  as  under  the  order  it  devolved  up- 
on me  to  examine  the  question,  and  write 
whatever  opinion  was  necessary.  In  Louis- 
ville &  N.  R.  Co.  T.  Railroad  Commission  of 
Tennessee  (0.  C.)  19  Fed.  679,  the  law  was 
held  void  for  various  reasons.  The  law  at- 
tempted a  direct  Interference  with  the  rates 
of  liiterstate  commerce.  This  was  held  to  be 
beyond  the  power  of  the  state.  The  case  dis- 
tinctly recognizes  the  right  to  regulate  the 
rates  for  domestic  transportation.  In  Wa- 
bash, St  L.  &  P.  Ry.  Co.  v.  lUinols,  118  D. 
S.  557,  7  Sup.  Ct  4,  80  L.  Ed.  244,  the  at- 
tempt was  the  same,  and  the  court  held  that 
regulation  between  points  within  the  state 
was  valid;  but  transportation  between  the 
states  was  national  In  character,  and  its  reg- 
ulation confined  exclusively  to  congress.  In 
Carton  v.  Railroad  Co.,  69  Iowa,  148,  13  N. 
W.  67,  the  holding  is  substantially  the  same. 
These  cases  are  a  fair  illustration  of  the 
others  cited.  The  rule  is  settled  beyond  con- 
troversy that  the  state  cannot  regulate  rates 
of  fares  and  freight  on  Interstate  commerce. 
It  Is  equally  well  settled  that  It  may  regulate 
such  rates  between  points  within  the  state. 
The  law  under  which  relator  acted  does  not 
attempt  to  interfere  with  Interstate  commerce 
fares,  but  only  with  domestic  fares.  The 
question  is,  in  determining  what  domestic 
fares  shall  be.  Is  it  competent  to  Include  the 
amount  of  interstate  fares  earned  by  that 
portion  of  the  road  lying  within  the  state  of 
Michigan?  Without  further  discussion,  we 
think  this  question  must  be  answered  In  tb« 
affirmative.  We  think  the  case  fairly  wlthla 
the  principle  laid  down  in  Home  Ins.  Co.  t. 
New  York,  134  U.  S.  504,  10  Sap.  (X  593,  SS 
Ik  Ed.  1025,  and  Maine  v.  Grand  Trunk  Ry. 
Co.,  142  n.  S.  217,  12  Sup.  Ct  121,  163,  SS 
L.  Ed.  994.  It  Is  true  that  those  were  fraa- 
ehlse  taxes.  Imposed  upon  the  right  to  do  busi- 
ness in  the  state;  but  the  principle  enw>- 
clated  Is  stated  in  the  following  language  tn 
Home  Ins.  CJo.  t.  New  York:  "The  validity 
of  the  tax  can  in  no  way  be  dependent  upon 
the  mode  which  the  state  may  deem  fit  to 
adopt  In  fixing  the  amount  for  any  year  which 
It  will  exact  for  the  franchise.  No  constito- 
tional  objection  lies  In  the  way  of  a  legisla- 
tive body  prescribing  any  mode  of  measure- 
ment to  determine  the  amount  it  will  charge 
for  the  privilege  It  bestows."  So  It  seems 
fair  and  just  that  In  fixing  the  rate  for  do- 
mestic commerce  the  earnings  of  the  road 
In  this  state  by  Its  Interstate  commerce  should 
be  considered.  We  see  no  constitutional  pre- 
vision which  Is  thereby  violated.  It  Is  no  In- 
terference with  the  rates  which  may  be  fixed 
by  railroads  on  their  interstate  business.  We 
■ec  no  occasion  for  rsTerBlng  our  farmer  opin- 
ion.   The  other  Josticea  ooncnrred^ 
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GBINNKLL  et  al.  t.  BEBB. 

(Snpreme  Oonrt  of  Michigan.    March  26,  1901.) 

SALES— INSTAUjMENT    PATUBNTS— RBTAKINO 
PROPERTY  —  ACTION    IN    ASSUMPSIT  —  DAM- 
AGES-PLEADING—DEFAULT— ADMISSION     OP 
CACSB   OP   ACTION— BVIDBNGB—ADMISSIBIL- 
•  ITY. 

1.  Plaintiff  sued  defendant  in  asaampait  for 
damages  sustained  by  being  compelled  to  take 
back  a  piano  which  he  had  sold  defendant  on 
installment  payments.  Defendant's  demurrer 
to  the  complaint  was  orerruled,  with  leave  to 
plead  on  payment  of  costs.  Defendant  refused 
to  plead,  and  a  default  was  entered,  and  a  Inry 
sworn  to  assess  plaintiff's  damages.  Beld  that, 
since  defendant's  default  admitted  the  cause 
of  action,  plaintill  was  entitled  at  least  to  nom- 
inal damages. 

2.  Kridence  that  plaintiff  agreed  to  take 
back  the  instrument,  without  any  further  claim 
on  defendant,  if  the  latter  would  help  effect 
a  resale  of  it,  was  not  admissible,  since  defend- 
ant, having  admitted  the  cause  of  action  by 
his  default,  was  entitled  only  to  introduce  evi- 
dence aa  to  the  amonnt  of  damages,  and  not  to 
prov«  a  release  from  all  liability. 

Error  to  circuit  court,  Wayne  county; 
Joseph  W.  Donovan,  Judge. 

Action  by  Ira  L.  GrinneU  and  another 
against  John  E.  Bebb.  From  a  Judgment  In 
favor  of  defendant  plalntlfFs  bring  error. 
Reversed. 

W.  L.  January  (Moore  &  Moore,  of  coun- 
Bel),  for  appellants.  William  Mertz,  for  ai>- 
pellee. 

HOOKER,  J.  The  plalntltra  are  dealers  In 
musical  instnunents.  In  March,  1886,  they 
delivered  a  piano  to  the  defendant  and  took 
from  bim  a  writing,  signed  by  him,  adknowl- 
edging  the  possession  of  a  piano,  which  he 
thereby  agreed  to  purchase  on  conditions 
mentioaed,  as  follows,  vlt:  To  pay  therefor 
$425,  In  installments  stated,  at  times  specified 
(or  sooner,  at  bis  option);  the  piano  to  re- 
main the  inoperty  of  plaintiffs  and  subject 
to  their  order  until  fully  paid  for.  It  con- 
tained a  dause  providing  that  in  case  of  fail- 
ure to  pay,  or  in  case  of  removal,  etc.,  the 
right  to  possession  should,  at  the  option  of 
plaintiffs,  be  forfeited  and  at  once  ended.  It 
contained  the  further  provision  that  In  case 
of  a  failure  by  defendant  to  perform  any  of 
the  stipulations  of  the  contract  or  If  plain- 
tiffs should  rightfully  take  possession  of  the 
piano,  an  payments  theretofore  made  should 
be  forfeited,  and  If  enough  should  not  have 
been  paid  to  cover  an  ordinary  rental,  dam- 
ages, and  expenses,  plaintiffs  might  collect 
the  deficiency,  and  any  Judgment  for  any 
part  of  the  contract  price  should  not  be  a 
waiver  of  their  right  to  retake  the  instru- 
ment It  also  provided  that  plaintiffs  might 
replace  the  piano  with  another  If  any  right- 
ful fault  should  be  found  with  It  Plaintiffs' 
action  Is  assumpsit.  The  declaration  con- 
tains a  copy  of  this  contract  and  alleges  a 
delivery  of  the  piano,  and  that  defendant 
found  fault  with  it  and  that  at  his  request 
another  was  substituted  for  It  and  that  the 
same  was  accepted  as  satisfactory  by  the 


defendant  The  special  count  eoneluded 
with  the  averment  that  the  defendant  had 
not  performed  his  promises  as  contained  la 
the  writing,  and  alleged  damage  t»  tlM  plain- 
tiffs. No  plea  was  filed.  A  demurrer  to  this 
special  count  was  orerruled,  with  leave  to 
plead  upon  payment  of  $10  costs.  The  de- 
fendant declined  to  pay  the  costs  or  plead, 
and,  his  default  being  entered,  the  case  came 
up  for  assessment  of  damages  before  a  Jury. 
Upon  the  assessment  the  defendant  was  al- 
lowed to  Introduce  testimony  In  support  of 
the  claim  that  an  arrangement  was  made 
between  the  parties  whereby  the  plaintiffs 
accepted  the  piano  back  without  claim  of 
further  payment  upon  defendant's  promise 
to  '^elp  them  out"  If  he  knew  of  any  one 
to  whom  It  could  be  sold.  This  was  upon 
the  theory  that  it  affected  the  question  of 
damages,  which  counsel  Insist  to  have  been 
an  opea  question,  upon  which  defendant  was 
entitled  to  offer  proof.  Oounsd  for  the 
plaintiffs  contend  that  the  default  estaMlsh- 
ed  their  right  to  recover,  and  that  the  dam- 
age should  have  been  assessed  according  to 
the  terms  of  the  Instrument  and  that  It  was 
not  They  also  urge  that  the  testimony  of- 
fered by  defendant  did  not  sustain  his  claim. 
The  court  instructed  the  Jury  that  unlesB 
they  found  that  the  piano  was  surrendered 
and  accepted  by  the  plaintiffs,  the  latter 
were  entitled  to  a  verdict  for  all  the  dam- 
ages that  they  had  suffered,  but  If  they  be- 
lieved Mr.  Bebb,  their  verdict  would  be,  "No 
cause  of  action;"  that  If  they  should  find 
that  the  plaintiffs  were  entitled  to  recover 
damages  over  the  $26  paid  by  B^>b  when 
the  piano  was  delivered,  they  could  recover 
only  such  damages  as  they  had  honestly  suf- 
fered by  reason  of  Bebb's  refusal  to  take 
the '  piano  and  pay  the  agreed  price.  The 
Jury  rendered  a  vndlct  of  no  cause  of  action. 
A  defoidant  has  a  right  to  appear  and 
contest  the  amount  of  damages,  but  the 
default  fixes  his  liability  on  the  cause  «f 
action  alleged,  and  admits  that  something 
la  due  the  plaintiff.  Clark  v.  Compton, 
15  Tex.  82;  Thompson  v.  Halslip,  14  Arte 
220;  Banks  v.  Manufacturing  Co.,  106  N.  a 
282,  12  S.  a  741;  Railroad  Co.  t.  Dowd,  • 
Heisk.  1T9:  O'Flynn  v.  Hcdmes,  8  Mich.  97; 
Bridges  V.  Stephenson,  10  III.  App.  369; 
Froust  V.  Bruton,  15  Mo.  619;  Garrard  v. 
Dollar,  48  N.  C.  176;  Lee  v.  Knapp,  80  N.  C. 
171.  The  defendant  bad  the  right  to  contest 
the  amount  of  damages  and  to  call  witnesses 
for  the  purpose,  but  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  bis  claim  to 
more  than  nominal  damages.  Anthony  t. 
Estes,  101  N.  C.  541.  8  S.  E.  847;  Parker  ▼. 
House,  66  N.  C.  374.  In  Green's  Practice 
(page  164)  it  iB  said  that:  "AU  that  tiie  plain- 
tiff Is  called  upon  to  prove  or  that  the  de- 
fendant Is  permitted  to  controvert  Is  the 
amount  of  damages  (1  Boa  &  P.  865),  the 
cause  of  action  being  Impliedly  admitted  by 
the  default  (1  Strange,  612;  Doug.  315). 
*    *    *    The  plaintiff  Is  entitled  to  nominal 
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damages,  at  least,  xrhether  be  produces  any 
evidence  or  not  JadLson  y.  Rathbone,  3 
Oow.  296.  And  an  Inquest  that  finds  for  the 
defendant  will  be  set  aside  for  that  cause 
alone.  2  Bag.  486."  A  verdict  cannot  be 
rendered  for  the  defendant  in  such  a  case. 
Shepard  v.  New  Haven  &  Northampton  Co., 
45  Conn.  56;  Parker  v.  Robots,  63  N.  H. 
434;  IU>geis  V.  Moore,  88  N.  0.  85;  Turner 
T.  Carter,  1  Head,  520;  Sheldon  v.  Sheldon, 
37  Vt  152;  Cooper  v.  Boche,  36  Md.  565; 
Railroad  Co.  v.  Dowd,  9  Helsk.  179;  EUls  v. 
State,  2  Ind.  262;  Allen  v.  Lloteau,  9  Mart 
458;   Relgne  v.  Dewees,  2  Bay,  405. 

The  court  was  in  error  in  Instructing  the 
Jury  that  if  they  believed  Mr.  Bebb  their 
verdict  should  be  no  cause  of  action.  The 
testimony  offered  by  the  defense  was  such 
as,  under  a  proper  plea,  would  have  gone  to 
the  whole  claim  of  the  plaintiffs.  It  was,  In 
effect,  a  claim  .that  he  bad  been  released 
from  the  c(»itract,  and  that  claim  was  incon- 
sistent with  his  admission  that  philntiffs  had 
a  cause  of  action  upon  the  contract.  He 
should  not  have  been  allowed  to  Introduce 
testimony  for  the  purpose  of  denying  the  al- 
legations of  the  declaration,  but  should  have 
been  restricted  to  proof  upon  the  subject  of 
the  amount  of  damages  suffered  through  his 
admitted  breach  of  contract  The  subject  is 
tersely  treated  by  Judg«  Black  In  his  work 
on  Judgments  (section  91),  where  authorities 
in  8UK>ort  of  the  text  are  cited.  He  says: 
"A  default  admits  the  cause  of  action  and 
the  material  and  traversable  averments  of 
the  declaration,  although  not  the  amount  of 
damages;  and  upon  the  proceeding  for  their 
assessment  the  amount  of  damages  la  all 
that  the  plaintiff  is -required  to  prove,  or  the 
defendant  is  permitted  to  controvert.  The 
former  must  produce  whatever  evidence  is 
necessary  to  fix  the  amount  of  his  claim 
with  precision.  Thus  a  Judgment  by  default 
in  assumpsit  where  an  account  is  filed  in 
the  declaration,  is  an  admission  of  indebted- 
ness for  the  arUcles  charged;  but  the  value 
of  the  articles  and  the  amount  of  the  items 
require  to  be  proved.  As  for  the  defendant 
he  may  offer  any  evidence  which  is  confined 
to  the  question  of  damages  solely,  or  which 
goes  in  mitigation  or  reduction  of  damages; 
but  evidence  tending  to  deny  the  cause  of 
action,  or  to  show  that  a  right  of  action  does 
not  exist  or  to  avoid  the  alleged  contract  is 
Irrelevant  and  Inadmissible." 

There  are  many  assignments  of  error,  but 
we  think  it  unnecessary  to  discuss  them. 
What  has  been  said  should  sufficiently  Indi- 
cate the  course  to  be  pursued  upon  a  future 
assessment  of  damages.  It  Is  only  necessary 
to  determine  the  amount  of  damages  suffer- 
ed by  the  plaintiffs  through  the  defendant's 
breach  of  his  contract;  and  this  depends 
somewhat  upon  the  circumstances  under 
which  the  plaintiffs  received  the  property,  as 
they  would  be  less  If  the  property  were  tak- 
en under  the  forfeiture  clause  than  they 
would  be  if  taken  under  an  arrangement  to 


store  the  piano  for  the  defendant  Tbe 
Judgment  la  reversed,  and  a  new  trial  or- 
dered.   The  other  Justices  concurred. 


MORGAN  V.  NOWI/IN  et  al. 
(Supreme  Coxat  of  Michigan.    March  26, 1901.) 

ACTION  ON  NOTE— FRAUD— WAIVER. 

Under  the  facts  stated  In  the  opinion,  held, 
that  the  defendant  had  waived  the  defense  of 
fraud. 

Error  to  circuit  court,  Wayne  county;  By- 
ron S.  Waite,  Judge. 

Actl<Hi  by  Benjamin  B.  Morgan  against  Al- 
len la.  Kowlln  and  others.  Judgment  for 
plaintiff,  and  defendant  Nowlln  appeals.  Af- 
firmed. 

J.  H.  Cole  (Harrison  Oeer,  of  counsel),  for 
appellant    Maybury  &  Lucking,  for  appellee. 

HOOKER,  J.  On  December  31,  1894.  a  cor- 
poration called  the  Morgan  Signal  Company 
was  organized.  Subsequently  Nowiin  pur- 
chased from  the  plaintiff  »/%*  of  its  stock, 
receiving  in  paymMit  therefor  $400  in  cash, 
and  a  note  made  by  one  Hurst  for  $2,000,  In- 
dorsed by  Nowiin.  This  note  was  renewed 
several  times.  Nowlln  entered  actively  Into 
the  business  of  the  company,  which  contin- 
ued over  two  years.  At  the  end  of  that  time 
he  united  with  other  members  of  the  com- 
pany in  a  sale  of  the  property,  for  which 
$2,000  was  received.  The  Interest  on  the 
note  was  paid  from  time  to  time,  also  $200 
of  the  principal.  An  action  having  been 
brought  upon  the  renewal  note.  Hurst  made 
no  defense;  but  Nowlln  filed  a  plea  of  the 
general  issue,  accompanying  it  by  a  notice 
alleging  that  there  was  fraud  In  the  sale,  in 
representations  made  which -the  defendant 
afterwards  learned  were  false,  and  that  "de- 
fendant has  never  received  a  dollar  in  profits 
out  of  said  corporation,  and  has  received  no 
consideration  whatever  for  the  $2,400  invest- 
ed by  him  in  said  corporation  at  the  instiga- 
tion of  the  plaintiff."  Upon  the  trial  the  cir- 
cuit Judge  directed  a  verdict  for  the  plaintiff, 
and  error  is  brought  by  defendant  Nowiin. 

By  no  stretch  of  Imagination  can  this  no- 
tice be  called  one  In  recoupment  It  does 
not  mention  recoupment  nor  is  there  a  word 
Indicating  a  claim  for  damages.  It  simply 
alleges  that  there  was  no  consideration  for 
the  price  paid  for  the  stock.  The  uncontra- 
dicted testimony  shows  that  there  was  a  val- 
uable consideration.  The  company  had  pat- 
ents and  property,  and  it  was  afterwards  sold 
for  $2,000  with  the  approval  of  NowUn.  It 
Is  manifest  therefore,  that  the  defense  of 
want  of  consideration  failed.  If,  as  defend- 
ant claims,  he  was  defrauded  In  such  sale, 
he  had  his  choice  of  two  courses:  He  might 
when  he  discovered  the  fraud,  rescind  the 
contract  and  tender  bade  what  he  had  re- 
ceived; and  this  would  give  him  the  right  to 
sue  for  and  recover  the  price  paid,  or  suc- 
cessfully defend  an  action  for  the  price,  or 
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he  might  keep  the  property  and  sue  for  or 
recoup  the  damages  suffered,  a  resort  to  one 
or  the  other  remedy  depending  upon  whether 
be  bad  paid  for  the  stock  or  not.  There  Is  no 
claim  that  the  defendant  has  attempted  to 
comply  with  the  law  as  to  rescission.  Aside 
from  the  questions  whether  be  has  not  vol- 
untarily affirmed  the  contract,  by  n^lectlng 
to  give  notice  of  rescission  and  return  the 
property  after  discovery  of  the  fraud,  be  has 
sold  the  property  of  the  company  and  receiv- 
ed the  money  for  it.  One  cannot  retain  the 
property  or  its  avails,  and  then  sue  for  the 
balance,  though  be  may  perhaps  retain  it  and 
sue  for  or  recoup  the  damages  In  a  proper 
proceeding.  TifT.  Justices'  Guide,  704,  275. 
Were  there  a  notice  of  recoupment  in  this 
case,  such  a  defense  might  be  made  here, 
but  there  Is  not;  and  the  injustice  of  permit- 
ting defendant  to  set  up  the  fraud  as  a  com- 
plete defense  to  the  note,  and  at  the  same 
time  keep  the  property.  Is  obvious.  Were 
this  case  here  upon  a  notice  of  recoupment, 
it  would  then  become  important  to  inquire 
whether  the  claim  for  damages  has  been 
waived,  as  it  may  have  been.  Wildey  v. 
School  Dist..  25  Mich.  419.  But  the  question 
of  damages  is  not  in  the  case.  Neither  Is  re- 
Bclssira.  And  the  alleged  want  qf  consider- 
ation is  clearly  disproved  by  all  of  the  testi- 
mony.   The  Judgment  should  be  affirmed. 

MOORB,  X,  concurred  with  HOOKER,  J. 

GRANT,  J.  (concurring).  I  think  the  court 
below  made  a  correct  disposal  of  this  case, 
for  the  reason  stated  In  its  instructions  to  the 
Jury.  It  is  very  doubtful  If  defendant  Xow- 
lin  was  deceived  by  any  representations  which 
were  made  to  him.  He  testitied  that  the 
stock  had  been  offered  to  him  a  year  before 
be  bought,  that  he  talked  with  different  par- 
ties before  he  bought  that  he  saw  one  of  the 
signals  in  operation  In  Ypsilantl  before  he 
bought,  and  that,  the  last  be  knew  of  it,  it 
was  operating  all  right.  He  purchased  the 
stock,  and  gave  the  note  of  Mr.  Hurst,  in- 
dorsed by  himself.  In  part  payment  therefor, 
in  the  spring  of  1896.  He  soon  after  became 
a  director,  and  afterwards  president.  The 
note  was  several  times  renewed,  and  Interest 
and  part  of  the  principal  paid.  In  one  por- 
tion of  his  testimony  he  testlQed:  "I  was 
simply  sold  stock  there  on  certain  represen- 
tations that  they  I}ad  a  fair  prospect  of  going 
on  and  doing  business,  and  that  we  would  do 
it,  which  I  found  afterwards  was  not  the 
facts  at  all;  and,  even  when  we  came  to 
make  a  little  assessment,  you  couldn't  get 
the  company  to  put  up  a  dollar  for  an  assess- 
ment. I  wanted  to  assess  the  various  stock- 
holders, and  get  a  fund  to  manufacture  some 
of  these  very  bells.  I  wanted  them  to  pot  In 
money  to  mannfactnre  the  bells.  I  have 
found  out  since  that  they  weren't  the  best  I 
wanted  to  make  an  assessment  as  late  as  De- 
cember, 1897,  nearly  two  years  after  I  bought 
is   there    I  think.  If  the  tbing  bad  been 


pushed,  there  might  have  been  some  money 
pulled  out  I'll  be  candid  about  that  But 
when  you  get  into  a  stock  company,  and  they 
all  lay  down  on  you,  and  won't  even  pay  an 
assessment  you  may  as  well  give  It  away. 
When  they  sold  all  they  could,  then  they 
wanted  to  give  it  away.  It  might  have 
been  a  success  If  it  had  been  pushed.  We 
might  have  been  able  to  sell  some  of  It  even 
if  it  wasn't  the  best  in  the  world."  If  any 
false  representations  were  made,  he  very  soon 
found  them  out.  But  he  made  no  protest  or 
objection  to  the  renewal  of  the  note  or  pay- 
ment of  Interest  and  part  of  the  principal 
upon  that  ground.  This  course  of  conduct 
was  continued  for  more  than  two  years.  He 
set  up  no  such  defense  until  suit  was  brought 
and  his  amended  plea  flled.  There  was  no 
total  failure  of  consideration.  The  patents 
were  of  value,  and  several  disinterested  rail- 
road men  testified  that  the  signals  worked 
well.  It  was  bis  own  opinion  that  if  the 
business  bad  been  properly  pushed  and  man- 
aged, it  would  have  been  a  success,  but  the 
stockholders  became  discouraged  and  would 
not  pay  assessments.  The  whole  property 
was  then  sold  out  by  vote  of  the  directors,  of 
whom  defendant  was  one,  and  the  proceeds 
divided  among  the  stockholders,  of  which  he 
received  his  share.  The  facts  were  undis- 
puted, and  the  question  of  waiv«r,  therefore, 
became  a  question  of  law,  for  the  court  to 
determine.  There  was  no  agreement  be- 
tween the  plaintiff  and  defendant  to  sue 
Hurst  alone  until  Just  before  this  suit  was 
brought  about  three  years  after  the  pur- 
chase. 

Some  stress  seems  to  be  laid  upon  the  tes- 
timony of  the  defendant  that  when  he  In- 
dorsed the  renewal  notes  he  did  not  agree- 
with  the  plaintiff  to  pay  them,  or  any  part 
of  them.  This  means  only  that  nothing  was 
said  about  payment.  There  was  no  occasion 
to  say  anything.  His  contract  was  one  to 
pay.  The  Important  fact  is  that  he  treated 
his  obligation  as  a  binding  one,  and  made  no 
claim  that  either  the  original  or  any  of  the 
renewals  were  not  valid,  or  that  he  had  any 
defense  to  them.  I  think  the  case  is  ruled 
by  Electric  Co.  v.  Hart,  103  Mich.  477,  61  N. 
W.  867,  and  cases  there  cited. 

MONTGOMERY,  C.  J.,  and  LONG,  J.,  coo- 
curred  with  GRANT,  J. 


PRIBUR  V.  m  H.  STAFFORD  00. 
(Supreme  Court  of  Michigan.    March  26,  1901.) 

NBOL,IOE»ICB  —  OMI3STON8     CONSTITUTINO 
NBGUOENCE-<JUESTI0N  FOR  JURY- 
DIRECTED  VERDICT  ERROR. 
Plaintiff  backed  his  horse  and  wagon  to  a 
freight  house,  as  was  his  custom,  to  load  the 
wagon  with  barrels.     The  street  in  front  of 
the  door  was  29  feet  wide,  and  the  horse  and 
wagon  standing  across  It  occupied  22  feet  leav- 
ing a  way  bat  7  feet  wide  for  other  wagons  to 
The  back  of  the  wagon  was  2  feet  from 
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the  bnildinK,  to  allow  plaiatiff  to  get  in  be- 
tween It  and  the  building  to  fasten  a  wire 
across  the  wagon  to  hold  on  the  barrels.  While 
plaintiff  was  so  engaged  behind  the  wagon, 
defendant's  servants  attempted  to  pass  plain- 
tilTs  horse  with  a  furniture  wagon  7  feet  wide, 
pa  which  church  pews  12  feet  wide  were  load- 
ed, when  plaintiffs  horse  backed,  injuring 
plaintiff.  Beld,  in  an  action  for  the  injuries  re- 
ceived, that  defendant's  negligence  and  plain- 
tiff's contributory  negligence  were  for  the  jury. 

Orant,  J.,  dissenting. 

Error  to  circuit  conrt,  Muskegon  county; 
Fred  J.  Ruasell,  Judge. 

Action  by  Hllaire  Prienr  against  the  E.  H. 
Stafford  Company.  From  a  judgment  In  fa- 
vor of  the  defendant,  the  plaintiff  appeals. 
Reversed. 

Plaintiff  was  a  dealer  in  oil  tnd  barrels, 
and  as  such  frequently  went  to  the  freight 
bouse  of  the  Chicago  &  West  Michigan  RaU- 
way  Company  to  receive  and  unload  barrels. 
He  had  a  tall  rack,  with  slantlug  sides,  upon 
his  wagon  on  which  to  load  the  barrels.  Op- 
posite the  freight  boose  the  roadviray  was  .29 
feet  wide,  and  then  crowned  to  an  eleva- 
tion of  2  feet  4  inches  higher  to  the  railroad 
track  and  packing  house  opposite.  Plaintiff 
backed  his  horse  and  wagon  at  the  first  door 
of  the  freight  house  next  to  Third  street,  and 
too  feet  therefrom.  The  hind  wheels  of  the 
wagon  extended  a  few  inches  beyond  the  end 
of  the  wagon.  With  the  wheels  against  the 
Bide  of  the  freight  bouse,  his  horse  and  wag- 
on occupied  20  feet  of  the  roadway.  After 
he  completed  his  load,  be  started  bis  horse 
up  2  feet  to  enable  him  to  step  between  the 
rear  of  his  load  and  the  freight  house,  for 
the  purpose  of  tlelng  wire  across  the  rack  to 
[NreT^Dt  the  barrels  from  falling  off.  Thus 
standing,  the  horse  and  wagon  occupied  all 
but  7  feet  of  the  level  part  of  the  roadway. 
He  testified  that  It  was  necessary  for  htm 
to  get  between  his  load  and  the  building  to 
tie  the  wires.  While  he  was  thus  standing 
behind  ids  load,  the  defendant's  wagon,  driv- 
en by  its  servant,  turned  Into  the  roadway 
from  Third  street  with  a  load  of  furniture, 
to  be  taken  to  one  of  the  doors  of  the  freight 
house  beyond  where  the  plaintiff's  team  was 
standing.  The  platform  wagon  was  7  feet 
wide,  and  a  portion  of  the  load  consisted  of 
church  seats  10  or  12  feet  long,  which  pro- 
jected from  the  sides.  These  seats  were  in 
the  middle  of  the  wagon.  The  driver  saw 
the  horse  and  wagon,  but  did  not  see  plain- 
tiff. Thinking  that  there  was  room  to  drive 
In  frcmt  of  plaintitTs  horse,  he  did  so  with 
the  right  wheels  as  far  upon  the  elevated 
part  of  the  highway  as  he  thought  was  safe. 
As  defendant's  horses  passed  the  head  of 
plaintiff's  horse  he  saw  them,  and  testified 
that  he  hallooed  to  the  defendant's  driver, 
but  that  be  paid  no  attention.  No  one  heard 
the  plaintiff's  call,  not  even  the  man  wlio 
stood  In  the  freight  house  12  feet  from  him. 
PlalntUTs  testimony  tends  to  show  that  one 
of  the  seats  struck  the  head  of  his  horse, 
causing  him  to  back;    that  he  had  not  time 


to  extricate  himself  before  he  was  caugbt 
between  the  rear  of  his  wagon  and  the  build- 
ing and  Injured.  Plaintiff's  testimony  also 
tended  to  show  that  his  horse  and  wd^on 
stood  In  the  usual  way  and  place  for  loading 
and  unloading.  The  only  disagreement  of 
fact  Is  whether  the  head  of  plaintiff's  horse 
was  struck  by  one  of  the  seats,  plaintlfl  tes- 
tifying that  It  was,  and  the  two  men  on  de- 
fendant's wagon  testifying  that  it  was  not. 
The  court  directed  a  verdict  for  the  defend- 
ant 

James  E.  Sullivan  and  Cross  &  Lovelace. 
for  appellant  Smith,  Nlms,  Hoyt  &  Erwin. 
for  appellee. 

GRANT,  J.  (after  staUng  the  facts).  Was 
defendant  guilty  of  negligence?  The  defend- 
ant is,  of  course,  responsible  for  the  negli- 
gent acts  of  bis  driver  when  engaged  in  his 
master's  business.  The  defendant  had  em- 
ployed a  competent  driver  and  safe  horses, 
and  he  had  placed  another  employs  upon  the 
rear  of  the  load,  whose  duty  It  was  "to  watch 
and  see  that  the  load  cleared  everything,  and 
that  nothing  fell  off."  But  these  precau- 
tions did  not  relieve  him  from  the  negligence 
of  his  servant.  His  servant  was  driving  In 
a  careful  and  prudent  manner,  unless  the  act 
of  attempting  to  pass  within  the  space  left 
was  in  itself  negligence.  Plaintiffs  horse 
and  wagon  were  standing  across  the  roadway, 
^without  any  driver  In  sight  Plaintiff  was 
behind  his  load,  and  could  not  be  seen.  It  is 
a  matter  of  common  knowledge  that  teams, 
in  such  places,  drive  In  close  proximity  to 
the  heads  of  horses.  If  there  Is  sufficient 
room  to  pass,  the  driver  of  the  passing  ve- 
hicle Is  not  guilty  of  negligence,  though  the 
horse  take  fright  and  back  or  run  away.  The 
driver  of  defendant's  team  would  have  been 
justified  in  backing  plaintitrs  horse  and  wag- 
on so  as  to  give  him  room  to  pass,  unless 
he  bad  reason  to  believe  that  somebody  was 
standing  behind  the  wagon  In  danger  of  be- 
ing Injured.  Defendant's  driver  had  no  rea- 
son to  suppose  or  believe  that  plaintiff  was 
standing  there.  If  he  had,  defendant  would, 
undoubtedly,  be  liable,  if  his  driver  had  in- 
tentionally backed  bis  horse,  or  had  driven 
in  such  close  proximity  as  to  strike  the 
horse's  head,  and  thus  cause  him  to  back. 
Defendant's  driver  had  no  knowledge  that  it 
was  necessary  or  customary  for  plaintiff  to 
stand  behind  his  load  to  draw  wires  across  it 
Why  should  the  driver  of  defendant's  team 
expect  that  plaintiff  was  at  work  in  this 
space  of  two  feet  In  the  absence  of  any  evi- 
dence tending  to  show  that  be  had  any  infor- 
mation that  this  was  common  or  necessary? 
For  all  that  appeared,  plaintiff  might  be  in 
the  freight  house.  The  learned  counsel  for 
plaintiff  Invokes  the  rule,  as  to  plaintiff's 
negligence,  that  the  law  did  not  require  him 
to  be  on  the  lookout  for  danger  that  could 
not  be  expected  to  exist.  For  the  same  rea- 
son, defendant's  driver  could  not  be  required 
to  guard  against  danger  which  he  bad  no 
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reason  to  anticipate.  The  drlver'g  act  can 
onlj-  be  made  negligence  by  finding  tliat  tie 
bad  good  reason  to  expect  that  danger  to 
plaintiff  would  result  bj  bis  conduct,  and 
there  Is  no  evidence  to  support  such  a  find- 
ing. 

2.  Was  plaintiff  guilty  of  contributory  neg- 
ligence? Plaintiff  was  in  a  public  roadway. 
He  linew  that  teams  were  liable  to  pass. 
Though  it  be  true  that  his  horse  was  steady, 
yet  had  he  a  right  to  suppose  that  his  horse 
would  not  become  frightened  at  some  load 
passing  in  close  proximity  to  blm,  or  that  it 
might  strilce  his  bead,  or  that  the  horse  might 
badt  for  fear  that  he  would  be  struck?  He 
still  left  room  for  many  teams  to  pass,  and 
there  iM  no  doubt  that  defendant's  driver 
thought  he  could  pass  without  strllcing  the 
horse,  and,  according  to  himself  and  his  at- 
tendant, who  were  the  only  ones  in  position 
to  see,  they  did.  There  is  no  testimony  to 
show  that  it  was  a  custom  for  teamsters  do- 
ing business  at  this  freight  bouse  to  start  up 
their  teams  two  feet,  and  stand  behind  their 
loads  to  arrange  them,  or  that  any  one  ever 
did  so  except  the  plaintiff.  He  was  so  Intent 
upon  his  business  that  he  did  not  see  the  de- 
fendant's team,  and  took  no  steps  to  look  for 
it,  until  the  heads  of  the  horses  were  post 
his  own  horse.  So,  too,  the  driver  of  de- 
fendant's team  was  intent  upon  driving  his 
team  through  this  space,  taking  care  not  to 
get  his  right  wheels  too  far  upon  the  high 
ground  so  as  to  endanger  his  load,  and  to 
avoid  hitting  the  plaintiff's  horse.  We  think 
it  was  the  duty  of  the  plaintiff  to  be  on  the 
lookout,  and  that  he  was  guilty  of  contribu- 
tory negligence  in  not  doing  so.  The  Judg- 
ment should  be  affirmed. 

MONTGOMERY,  C.  J.  In  addition  to  the 
facts  stated  by  my  Brother  GRANT,  it 
should  be  stated  that  the  plaintiff,  in  back- 
ing his  wagon  up  to  the  freight  house  to 
take  ou  the  load,  was  pursuing  the  usual 
course,  as  the  testimony  shows;  indeed, 
such  testimony  was  hardly  needed,  for  the 
very  fact  that  this  door  was  provided  sug- 
gested that  it  must  have  been  intended  that 
vehicles  to  take  on  freight  must  approach 
it  in  some  way.  The  construction  of  plain- 
tiff's wagon  was  such  that  the  freight  could 
not  be  taken  over  the  side.  The  only  way 
possible,  then,  was  to  back  the  wagon  up 
to  the  door.  What,  tben,  is  the  effect  of 
this  holding  of  the  circuit  Judge>  It  is  that 
there  is  no  actionable  negligence  in  driving  a 
portion  of  a  load  against  a  horse  standing 
in  the  highway,  or  that  the  occupation  of 
this  portion  of  the  street  was  negligence  per 
se  on  the  part  of  the  plaintiff.  In  my  Judg- 
ment, neither  position  can  be  maintained  up- 
on authority.  We  have  so  often  held  that 
the  Question  of  negligence  is  for  the  Jury 
when  different  persons  might  honestly  draw 
different  conclusions  from  the  facts  that  It 
is  unnecessary  to  pause  to  cite  the  cases. 
Can  it  be  said  that  men  might  differ  aa  to 


whether  it  was  negligent  for  this  plaintiff 
to  back  up  to  the  door  of  this  building  pro- 
vided for  that  purpose,  to  take  on  his  load, 
start  his  steady  22  year  old  horse  ahead  fair 
enough  to  permit  it,  and  step  to  the  rear 
of  bis  wagon  and  fasten  the  load  on  before 
driving  away,  particularly  when  the  evi- 
dence shows  that  It  was  indispensable  to 
start  the  horse  up  In  order  to  admit  of 
fastening  the  load  on?  I  confess  I  cannot 
conceive  upon  what  principle  or  authority 
such  a  holding  can  be  made.  On  the  con- 
trary,  in  the  case  cited  by  defendant  (Le 
Baron  v.  Joslln,  41  Mich.  313,  2  N.  W.  3^ 
the  question  was  held  to  be  for  the  Jury  un- 
der circumstances  quite  as  strongly  tending 
to  show  want  of  care  on  the  part  of  the 
plaintiff.  In  that  case  the  plaintiff  left  his 
horse  tied  by  the  side  of  the  road,  with  the 
hind  wheels  of  the  buggy  extending  to  the 
traveled  part  The  horse  was  left  standing 
unattended.  The  evidence  on  the  part  of 
the  defendant  tended  to  show  that  the  de- 
fendant's carriage  would  have  passed  in 
safety  if  the  plaintUTs  horae  bad  not  back- 
ed up.  PlaintifTs  contributory  negligence 
was  held  to  be  a  question  for  the  jtuy.  It 
will  be  seen  that  in  that  case  there  was.  no 
necessity  for  plaintiff's  wagon  to,  occupy  the 
position  it  did,  as  was  the  case  here.  Ste, 
also.  Park  v.  O'Brien,  23  Conn.  339;  Green- 
wood V.  Callahan,  111  Mass.  298. 

But,  in  another  view,  this  case  was,  as  to 
this  question,  a  case  for  the  Jury.  The  posi- 
tion of  the  plainttfTs  horse  was  seen  by  the 
defendant's  driver.  It  was  apparent,  or 
should  have  been,  that,  if  he  attempted  to 
drive  through  the  space  left,  some  portion 
of  the  load  must  come  in  contact  with  the 
plaintiff's  horse.  Two  solid  substances  can- 
not occupy  the  same  space  at  the  same  time. 
Had  the  driver,  then,  the  right  to  proceed 
to  drive  against  the  plaintifrs  horse,  and 
charge  the  consequences  to  the  plaintifrs 
alleged  pre-existing  and  discovered  negli- 
gence? The  law  has  not  been  so  since  the 
decision  of  Davles  v.  Mann,  10  Mees.  &  W. 
545.  In  this  leading  and  familiar  case  the 
question  presented  was  very  similar  to  the 
one  here  Involved.  Plaintiff  had  left  his 
donkey  tethered  In  the  public  highway.  The 
court  said:  "Although  the  ass  may  have 
been  wrongfully  there,  still  the  defendant 
was  bound  to  go  along  the  road  at  such  a 
pace  as  would  be  likely  to  prevent  mischief. 
Were  this  not  so,  a  man  might  Justify  the 
driving  over  goods  left  on  a  public  high- 
way, or  even  over  a  man  lying  asleep  there, 
or  purposely  running  against  a  carriage  go- 
ing on  the  wrong  side  of  the  road."  Was 
there  evidmce  tending  to  show  defendant's 
negligence?  My  views  upcn  this  question 
can,  perhaps,  be  deduced  from  what  has 
been  said.  The  Idea  that  the  defendant's 
driver,  approaching  this  place  with  a  load 
too  wide  to  pass  through  it  without  taking 
the  horse  In  the  way,  might  proceed,  and 
not  be  chargeable  with  negligence,  ts  not 
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Jnatlfled.    The  Judgment  Is  rerened,  and  a 
new  trial  ordered. 

HOOKER,  MOORE,  and  LONG,  JJ«  con- 
curred with  MONTGOMERY,  a  J. 


BURTON  et  al.  t.  VABIETT  IROK  WORKS. 

(Sapreme  Conrt  of  Michigan.    March  26,  1901.) 

RECORD  ON  APPEAL— DIRECiaON  OF  VERDICT 
—REVIEW— EVIDENCE  —  CHARGE  —  HEARSAY 
—OBJEiCTION— MOTION  TO  STRIKE. 

1.  Where  the  record  contains  substantially 
all  of  the  evidence  in  a  case,  the  refusal  of  the 
trial  jndge  to  direct  a  verdict  may  be  reviewed 
on  appeal,  though  all  the  evidence  is  not  set 
out. 

2.  Where  testimony  In  support  of  an  allega- 
tion was  admitted  at  the  trial  without  objec- 
tion or  subsequent  motion  to  strike  out,  it  can- 
not be  claimed  on  appeal  that  there  waa  no 
competent  evidence  in  support  of  such  allega- 
tion, on  the  ground  that  the  evidence  admitted 
was  hearsay,  since,  had  objection  been  raised 
at  the  trial,  competent  evidence  might  have 
been  supplied. 

Error  to  circuit  court,  Wayne  county;  Wil- 
liam L.  Carpenter,  Judge. 

Action  by  W.  J.  Burton  &  Co.  against  the 
Variety  Iron  Works.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  brings  error. 
Reversed. 


Hedicy  v.  Richardson,  for  appellant 
en,  Douglas  &  Wbltlng,  for  appellees. 


Bow- 


MOORE,  J.  The  amount  In  dispute  In  this 
case  Is  $54.34.  It  was  the  claim  of  the  plain- 
tiff that  be  did  extra  work  upon  a  building 
at  Port  Huron,  by  putting  on  roof  flashings, 
to  the  amount  for  which  he  recovered  judg- 
ment for  which  defendant  was  to  pay.  It  Is 
the  contention  of  the  defendant  that  It  was 
no  part  of  Its  contract  to  4k>  this  work;  that 
it  never  ordered  tbe  work  done,  and  never 
authorized  It  to  be  done.  Tbe  circuit  judge 
thought  there.was  a  question  of  fact  Involved, 
which  should  be  submitted  to  tbe  Jury,  and 
he  did  submit  it  to  them.  It  Is  now  claimed 
that  tbe  judge  should  have  directed  a  verdict 
In  favor  of  defendant.  It  Is  claimed  by  the 
plaintiff  that  the  record  does  not  purport  to 
contain  the  substance  of  all  the  evidence  of- 
fered In  the  case:  that,  under  such  circum- 
stances, we  cannot  presume  there  was  no  tes- 
timony Justifying  the  charge  of  the  Judge,— 
citing  Botsford  v.  Chase,  108  Micb.  432,  66  N. 
W.  32S;  Cappon  &  Bertsch  Leather  Oo.  v. 
Preston  Nat.  Bank,  114  Mich.  263,  72  N.  W. 
180;  Van  Werden  v.  WInslow,  117  Mich.  5&i, 
7«  N.  W.  87.  This  would  be  the  rule  If  the 
fact  was  as  stated,  but  the  record  shows 
that  It  contains  substantially  all  of  the  testi- 
mony bearing  upon  the  disputed  claim.  The 
defendant  Insists  that  there  Is  no  competent 
evidence  to  show  that  it  was  any  part  of  its 
contract  to  do  the  work  In  dispute;  that  the 
testimony  of  plaintlfT  bearing  upon  that  sub- 
ject was  hearsay.  No  objection  was  made 
to  the  admission  of  the  testimony,  nor  was 
any  motion  made  to  strike  It  out    U  It  had 


been  objected  to  In  the  court  below  and  ex- 
cluded because  It  was  hearsay,  It  Is  quite  pos- 
sible that  the  testimony  might  have  been 
supplied  by  competent  evidence.  If  tbe  ob- 
jection was  to  be  made,  it  sboold  have  been 
made  In  the  trial  court 

As  to  tbe  defense  which  Is  urged,— that 
there  was  no  testimony  tending  to  show  de- 
fendant bad  ordered  the  work  done  or  au- 
thorized It  to  be  done,— we  think,  putting  the 
most  favorable  constractioa  possible  upon  the 
testimony  offered  by  the  plaintiff,  that  it 
does  not  show  that  the  defendant  authorized 
tbe  work  to  be. done.  On  the  contrary,  we 
think  that  the  correspondence  shows  that 
when  defendant's  attention  was  called  to  this 
work,  it  declined  to  authorlee  the  plaintiff 
to  do  It  on  its  behalf.  We  think  that  a  ver- 
dict should  have  been  directed  in  favor  of 
defendant  The  Judgment  is  reversed,  and  a 
new  trial  ordered.  The  other  justices  con- 
curred. 


TOBIN  V.  MODERN  WOODMEN  OF 
AMERICA. 

(Sapreme  Court  of  Michigan.    March  26,  1901.) 

INSURANCE— BENEFIT  SOCIBTT— TAKINO  CASE 
FROM  JURY— NEW  TRIAL-DENIALr-REVIBW 
—  EXCEPTIONS  —  ERRONEOUS  INSTRUCTION 
NOT  PREJUDICIAU 

1.  Plaintiff  was  the  beneficiary  named  in  a 
benefit  certificate  issued  by  defendant  to  plain- 
tiff's deceased  hnsband.  The  certificate  stipu- 
lated that  the  application  for  memberabip 
should  be  part  of  the  certificate,  and  the  state- 
ments in  both  of  them  should  be  deemed  strict- 
warranties  on  which  the  contract  was  based, 
and,  if  not  literally  true,  then  the  certificate 
was  void.  Deceased  stated  in  his  application 
that  he  was  free  from  disease  or  injury,  had 
never  had  a  serious  illness,  and  had  not  con- 
sulted a  physician  in  regard  to  personal  ail- 
ments for  seven  years  preceding  the  applica- 
tion. Deceased,  on  the  night  of  his  initiation, 
said  be  felt  sick,  and  had  to  be  helped  np  the 
stairs  to  tbe  lodge  room,  and  he  left  immedi- 
ately after  being  initiated.  Ten  days  after,  he 
died  from  a  cancer.  Two  physicians  testified 
that  a  cancer  could  and  might  have  grown  be- 
tween the  date  of  deceased's  initiation  and  tbe 
date  of  his  death.  Held,  that  a  refasal  to  di- 
rect a  verdict  for  defendant,  and  to  submit  to 
the  jury  the  question  whether  deceased  was  af- 
flicted with  a  cancer  at  the  time  of  his  initia- 
tion, waa  proper. 

2.  Where  a  motion  for  a  new  trial  was  de- 
nied, but  the  record  did  not  show  the  reasons 
for  such  denial,  nor  that  any  exceptions  were 
taken  thereto,  such  ruling  cannot  be  reviewed 
on  appeal. 

3.  In  nn  action  on  a  mutual  benefit  insurance 
certificate,  which  was  granted  on  the  warranty 
of  deceased  that  he  had  no  disease,  an  instruc- 
tion tiiat  plaintiff  was  precluded  from  a  recov- 
ery if  deceased  had  made  untrue  statements  in 
his  application  for  membersiiip  which  were 
prejudicial  to  the  defendant,  though  error,  was 
not  a  ground  for  reversal,  when  the  only  ques- 
tion in  dispute  was  whether  the  deceased  had 
a  cancer  at  the  time  of  his  application,  there 
being  no  evidence  of  any  other  fatal  malady. 

Error  to  circuit  court  Saginaw  county; 
Eugene  Wllber,  Judge. 

Action  by  Helen  Tobln  against  the  Modem 
Woodmen  of  America  on  a  benefit  catlflcat& 
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From  a  Judgment  in  favor  of  the  plalntlfl', 
defendant  appeals.    Affirmed. 

J.  W.  White  and  Emory  Townsend,  for  ap- 
pellant Ferdinand  Brucker  and  Fred  H. 
Alien,  for  appellee. 

HOOKER,  J.  The  defendant  Is  a  frater- 
nal society,  and  the  action  one  brought 
against  It  by  a  beneficiary  named  in  one  of 
Its  certificates  issued  to  her  late  husband. 
Upon  the  certificate  was  the  following:  "(1) 
That  the  application  for  membership  In  this 
society  made  by  the  said  member,  a  copy  of 
which  is  hereto  attached  and  made  part  here- 
of, together  with  the  rex)ort  of  the  medical 
examiner,  which  is  on  file  In  the  office  of  the 
head  cleric,  and  Is  hereby  referred  to  and 
made  part  of  this  contract.  Is  true  in  all  re- 
spects, and  that  the  literal  truth  of  such  ap- 
plication, and  each  and  every  part  thereof, 
shall  be  held  to  be  a  strict  warranty,  and  to 
form  the  only  basis  of  the  liability  of  this 
society  to  such  member  and  to  his  beneficiary 
or  beneficiaries,  the  same  as  If  fully  set  forth 
In  this  benefit  certificate.  (2)  That,  if  said 
application  shall  not  be  literally  true  in  each 
and  every  part  thereof,  then  this  benefit  cer- 
tificate shall,  as  to  the  said  member,  his  ben- 
eficiary or  beneficiaries,  be  absolutely  null 
and  void.  (3)  This  certificate  is  issued  in 
consideration  of  the  warranties  and  agree- 
,  ments  made  by  the  person  named  in  this  cer- 
tificate In  his  application  to  become  a  mem- 
ber of  this  society,  and  also  In  consideration 
of  the  payment  made  when  adopted  as  a 
Xelghbor  in  prescribed  form,  and  bis  agree- 
ment to  pay  all  assessments  and  dues  that 
may  be  levied  during  the  time  he  shall  re- 
main a  member  of  this  society."  The  appli- 
cation for  membership  referred  to  In  the  dec- 
laration was  In  writing,  duly  executed  by 
Michael  Tobln,  and  delivered  by  him  to  de- 
fendant as  a  consideration  for  and  the  basis 
of  the  benefit  certificate  sued  on  in  this  case, 
a  substantial  copy  of  which  application  was 
attached  to  the  declaration.  It  appeared  that 
by  the  terms  of  the  said  application  and  of 
the  benefit  certificate  sued  on  each  is  made  a 
part  of  the  contract  applied  for;  that  by  the 
terms  of  the  contract  the  statements  and  an- 
swers contained  in  the  application  were  war- 
ranted to  be  strictly  and  literally  true;  and 
that  it  was  further  agreed  by  the  terms  of 
the  contract  that.  If  any  answer  or  state- 
ment made  In  said  application  shonld  not  be 
literally  true,  any  benefit  certificate  issued  on 
the  application  should  be  void;  that  by  the 
terms  of  the  contract  there  should  be  no  lia- 
bility on  the  part  of  the  defendant  by  reason 
of  said  contract  unless  said  Michael  Tobin 
shonld  be  In  sound  health  at  the  time  he 
should  receive  the  benefit  certificate.  Among 
the  questions  asiced  of  Michael  Tobin  in  said 
application  was  the  following:  "Are  you 
now  of  sound  body  and  mind,  In  good  health, 
and  free  from  disease  or  injury?"  to  which 
question   he  answered,   "Yes."    "Have  yon 


ever  had  any  serious  illness,  local  disease,  or 
personal  Injury?'  The  answer  of  the  said 
Michael  Tobin  thereto  was  "Xo."  "Have 
you,  within  the  last  seven  years,  consulted 
any  physician  In  regard  to  personal  ail- 
ments?" His  answer  thereto  was  "No."  The 
evidence  disclosed  that  the  application  was 
executed  on  the  4th  day  of  April,  1898,  and 
the  applicant  was  Initiated  and  received  his 
certificate  on  May  23,  1888.  On  the  27th  day 
of  the  same  month  he  was  seriously  sick 
from  a  cancer.  It  Is  claimed  that  the  tes- 
timony conclusively  shows  that  he  was  not 
free  from  disease,  but  had  the  cancer  at  the 
time  he  was  initiated,  and  that  the  certifi- 
cate was  thereby  Invalidated;  and  error  is 
assigned  upon  a  refusal  to  direct  a  verdict 
for  the  defendant. 

The  court  instructed  the  Jury  that  if,  either 
at  the  time  he  made  his  application,  or  when 
be  received  his  certificate,  he  was  not  in  good 
health,  but  was  suffering  from  disease,  then, 
according  to  the  contract  that  he  made  with 
the  society,  his  wife  could  not  recover.  If 
the  testimony  could  be  said  to  conclusively 
show  that  the  deceased  had  this  cancer  at 
the  time  of  his  initiation,  the  court  shovdd 
not  have  permitted  the  jury  to  find  the  con- 
trary. Most  of  the  testimony  tended  to  show 
that  the  cause  originated  before  the  deceased 
was  admitted  to  the  order.  The  gist  of  the 
testimony  of  the  two  witnesses  supposed  to 
show  otherwise  is  that  while  it  is  possible 
that  such  a  tumor  might  develop  after  May 
23d,  and  end  in  death  under  circumstances 
such  as  these  on  June  2d,  it  was  so  improb- 
able that  neither  liad  ever  seen  or  heard  of 
such  a  case.  Neither  of  them  gave  his  opin- 
ion that  it  was  probable  that  this  cancer 
originated  after  May  28d.  The  most  that 
Leach  said  was  that  Judging  from  the  rapid- 
ity of  the  growth  of  this  cancer,  he  should 
say  it  could  have  formed  and  grown  after 
the  23d  of  May.  Brucker  said  that,  taking 
Dr.  Leach's  testimony  as  true,  it  would  be  a 
very  rapid  growth,  but  from  the  way  It  did 
grow,  a  person  would  conclude  that  it  might 
be  so.  While  courts  should  not  hesitate  to 
take  from  Juries  matters  of  fact  which  are 
clearly  not  in  dispute,  they  are  and  should  be 
careful  not  to  invade  the  province  of  the 
Jury.  We  see  many  cases  where  the  prepon- 
derance of  evidence  Is  clearly  against  the 
verdicts  rendered,  and  we  consider  this  to 
be  palpably  so;  but  we  cannot  say  that  the 
court  erred  In  not  taking  upon  himself  the 
function  of  the  Jury,  and  weighing  the  evi- 
dence, though  it  was  within  hlp  province  to 
set  aside  a  verdict  clearly  wrong.  This  so- 
ciety was  an  aggregation  of  individuals,  not 
for  the  purpose  of  making  money  out  of  an 
insurance  or  other  business,  but  to  obtain 
mutual  protection  for  their  families  against 
the  want  that  sometimes  follows  the  death  of 
the  husband  and  father.  It  was  agreed  that 
sick  men  should  not  be  eligible,  and  there 
was  no  concealment  of  the  fact  ^he  pro-, 
hlbltion  was  not  confined  to  those  who  should 
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bellere  tbemselTes  sick,  but  to  those  who 
should  be  sick  as  a  matter  of  fact,  when. Ini- 
tiated, whether  known  or  not.  This  was  a 
contract  they  had  a  right  to  make,  and  to 
have  enforced.  K  Is  not  the  province  of 
Juries  to  bestow  charity  at  others'  expense, 
and  where  It  deariy  appears  that  they  at- 
tempt It  the  trial  court  should  frustrate  the 
attempt  by  setting  aside  the  verdict  In  this 
case  a  motion  for  new  trial  was  denied,  but, 
as  the  record  does  not  show  the  reasons  for 
such  denial,  nor  that  any  exception  was  tak- 
en, we  cannot  review  the  court's  action  In 
that  matter.  McRae  v.  Lumber  CSo.,  102 
Mich.  4Sa  60  N.  W.  967;  Flnley  v.  Widner, 
116  Mich.  679.  76  N.  W.  132;  In  re  Gallagher's 
Estate,  120  Mich.  365,  79  N.  W.  670;  Breu- 
nan  v.  O'Brien,  121  Mich.  491,  80  N.  W.  24S. 
There  was  testimony  tending  to  show  that 
upon  the  evening  of  his  initiation  the  de- 
ceased was  not  in  good  health.  It  was 
shown,  and  not  disputed,  that  some  members 
were  standing  with  him  on  the  sidewalk  In 
front  of  the  hall,  and  one  asked  him  how  he 
felt,  and  he  said,  "Pretty  sick."  He  started 
upstairs,  and,  after  going  ilve  or  six  steps,  he 
rested  on  the  railing  of  the  stairway.  After 
waiting  a  minute  or  two,  one  walked  up  to 
him,  and  said,  "You  got  a  pretty  hard  way 
of  getting  up."  and  he  said.  "Yes.  sir."  The 
member  said,  "I  will  help  you  up,"  and  he 
said,  "All  right,"  and  he  helped  him  np.  The 
witness  stated  that  he  helped  him  up  be- 
cause he  was  sick,  and  that  he  said  he  was 
very  weak,  and  not  strong  enough  to  climb 
the  stairs.  The  witness  helped  him  up  the 
second  flight  He  did  not  stay  until  the 
camp  closed,  but  asked  to  be  excused  be- 
cause not  feeling  well.  He  stayed  but  about 
five  minutes  after  being  obligated.  There 
was  also  testimony  that  he  said  the  reason 
be  was  not  initiated  at  the  previous  meeting 
was  because  he  was  sick.  The  meetings 
were  held  twice  a  month.  This  testimony, 
which  was  uncontradicted,  has  a  strong  ten- 
dency to  show  that  he  was  not  in  good 
health;  bnt  we  cannot  say  that  the  court 
erred  In  leaving  the  question  to-the  Jury. 

Defendant's  second  request  was  as  fol- 
lows: "If  you  believe  from  the  evidence 
in  this  case  that  on  the  evening  of  May 
23,  1898,  when  Michael  Tobin  received  the 
t>enefit  certificate  sued  on  In  this  case,  be 
was  not  in  good  health,  then  your  verdict 
should  be  for  the  defendant,  as  the  plaintiff 
would  not  be  entitled  to  recover  if  said  To- 
bin was  not  In  good  health  when  he  received 
said  certificate."  The  court  said:  "I  give 
you  this  charge  as  requested,  but  with  the 
same  qualification  I  have  Just  given  yon  In 
regard  to  the  other,— that  some  slight  indis- 
position that  would  be  only  temporary  In 
its  effects,  and  that  would  not  prejudice 
the  rights  of  the  defendant  in  any  way, 
would  not  be  such  a  statement  as  would  for- 
feit her  right  to  recover;  but  If  It  was  oth- 
er, then.it  would."  He  had  previously  giv- 
en the  first  request  with  a  modification,  as 


follows:  "You  are  Instructed  that  the  rights 
of  the  plaintiff  In  this  case  are  subordinate 
to,  defined  and  controlled  by,  the  contract 
made  by  her  husband;  that  If  he  made  an 
untrue  statement  in  his  application  concern- 
ing his  health,  or  if  the  certificate  sued  on 
was  delivered  to  him  when  he  was  not  in 
good  health,  the  plaintiff  has  no  right  to  re- 
cover, as  a  recovery  under  snch  circumstan- 
ces would  be  in  violation  of  the  terms  of 
the  contract  which  provides  that  if  any  of 
his  statements  made  In  the  application  were 
untrue,  ix  that  if  he  was  not  in  good  health 
when  he  received  the  certificate,  It  would 
be  void,  and  of  no  effect,"— which  the  court 
gave  with  the  following  modification:  "I 
have  substantially  told  the  same  thing,  and 
I  so  charge  you  in  the  language  of  the  re- 
quest But  let  me  say  to' you  that  an  un- 
true statement  which  would  defeat  a  recov- 
ery may  be  such  a  statement  as  would  be 
likely  to  work  an  injury  or  a  prejudice  to 
the  rights  of  the  defendant  Some  slight 
indisposition,  that  could  only  be  temporary 
in  lis  effects,  would  not  prevent  a  recovery. 
The  defendant  in  that  case  would  not  be 
damaged  or  injured  by  It"  As  to  the  sec- 
ond, we  may  say  tbat  we  can  hardly  con- 
sider a  temporary  headache  or  colic  as  Justi- 
fying a  forfeiture  upon  the  ground  that  the 
person  was  not  In  good  health  within  the 
meaning  of  this  policy.  We  are  satisfied 
that  this  applicant  was  not  in  good  health 
when  be  received  his  certlflcate,  but  the 
question  was  submitted  to  the  Jury,  and  the 
verdict  is  conclusive.  It  was  not  competent, 
however,  to  make  the  question  depend  upon 
whether  It  prejudiced  the  defendant  Being 
coupled  with  what  preceded  it  perhaps  it 
should  not  be  so  understood,  however.  But, 
as  regards  the  first  request  his  Instruction 
was  erroneous.  It  was  not  for  the  court  to 
permit  the  Jury  to  excuse  a  breach  of  war- 
ranty upon  the  ground  that  the  statement 
though  false,  was  not  material.  The  par- 
ties bad  made  the  statements  warranties. 
They  had  seen  fit  to  contract  that  all  states 
ments  should  be  material,  and  what  the  ef- 
fect of  a  false  statement  should  be.  The 
court  set  this  aside,  and  substituted  another 
provision  In  its  place.  As  said  In  the  case 
of  Modem  Woodmen  v.  Van  Wald  (Kan. 
App.)  49  Pac.  782,  it  was  provided  by  the 
contract  that  "the  certlflcate  should  be  v<rid 
in  case  of  the  untruthfulness  of  any  of  the 
answers,  and  neither  the  court  nor  the  Jury 
are  at  liberty  to  Inquire  into  the  materiality 
of  the  questions  and  answers,  and,  unless 
they  are  true,  the  beneficiary  cannot  recov- 
er." See,  also.  Association  v.  Hall,  118  IIL 
160,  8  N.  B.  764;  Ketcham  v.  Association, 
117  Mich.  621,  76  N.  W.  6;  Insurance  Co. 
V.  Rogers,  119  HI.  474,  10  N.  B.  242;  Finch 
V.  Modem  Woodmen,  113  Mich.  646,  71  N. 
W.  1104.  In  Insurance  Co.  v.  France,  91 
U.  S.  510,  23  L.  Bd.  401,  it  was  said:  "We 
decided  In  Jeffries  v.  Insurance  Co.,  22  Wall. 
47,  22  L.  Ed.  833,  that  the  question  of  ma- 
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teriality  did  not  arise;  that  the  parties  had 
determined  and  agreed  that  It  was  material, 
and  that  their  agreement  was  conclnslve  on 
that  i>olnt;  and  that  the  only  questions  for 
the  Jury  were:  First,  was  the  representa- 
tion made?  Second,  Was  It  false?"  But 
this  general  language,  though  erroneous  in 
the  abstract,  should  not  be  treated  as  a 
ground  for  reversal,  for  the  reason  that  the 
only  misrepresentation  complained  of  was 
that  he  said  that  "he  had  no  disease,  and 
was  In  good  health";  and  we  should  treat 
this  discussion  as  directed  to  that  question 
and  the  instruction  under  consideration,  lim- 
ited by  Its  concluding  sentences.  The  only 
question  In  dispute  was  whether  deceased 
had  this  cancer  on  April  4th,  and  the  Jury 
must  have  found  that  he  bad  not,  as  all  the 
testimony  showed  that  the  cancer  was  a 
fatal  malady,  and  there  Is  nothing  to  Indi- 
cate that  the  Jury  could  have  considered  It 
a  mere  temporary  ailment,  or  that  they  took 
any  other  view  of  it.  Qur  attention  la  not 
called  to  any  testimony  tending  to  show 
that  be  bad  any  other  disease  at  the  time  the 
application  was  made.  There  was  no  chance 
for  a  misapprehension  upon  the  part  of  the 
Jury.    The  Judgment  is  affirmed. 

MOORE,  LONG,  and  GRANT,  JJT.,  concur- 
red with  HOOKER,  J.  MONTGOMERY.  C. 
J.,  concurs  in  result 


DAVIS  T.  TBACHOUT'S  ESTATE. 
(Supreme  Court  of  Michigan.  March  26,  1901.) 
WRITTEN  CONTRACT— DESTRUCTION— SECOND- 
ART  EVIDENCE  —  ADMISSIBILITY  —  AGREE- 
MENT TO  DEFER  PAYMENT  —  SUFFICIENCY 
TO  SUPPORT  CONTRACT— STATUTE  OP  LIMI- 
TATIONS—SPECIAL. QUESTIONS— REFUSAL  TO 
SUBMIT. 

1.  Parol  evidence  of  a  written  contract  in  con- 
troversy is  udmissible  in  an  action  to  recover 
the  amount  due  thereon,  where  it  was  destroy- 
ed at  a  time  when  none  of  the  parties  had  rea- 
son to  preserve  it. 

2.  Defendant  agreed  in  writing  to  support  his 
father  for  life,  but  the  contract  wis  destroyed, 
and  subsequently  defendant  agreed  to  pay 
plaintiff  a  certain  amount  if  he  would  care 
for  defendant's  father  in  accordance  with  the 
terms  of  the  original  agreement,  and  plaintiff  in 
a  suit  for  the  amount  alleged  a  compiianoe  with 
the  original  contract.  Seld,  that  evidence  of 
the  terms  of  the  original  contract  was  admissi- 
ble to  explain  plaintiff's  theory,  though  it  was 
not  necessary  to  the  validity  of  the  promise  of 
defendant  to  compensate  plaintiff. 

3.  Defendant  agreed  to  pay  plaintiff  a  certain 
snm  if  he  would  talce  care  of  defendant's  fa- 
ther. On  the  death  of  the  latter  in  1876,  de- 
fendant promised  that,  if  plaintiff  would  wait 
until  the  final  disposition  of  defendant's  prop- 
erty, he  would  compensate  him  well  for  wait- 
ing, as  defendant  had  no  heirs.  Defendant 
died  in  1S98.  Held,  that  the  contention  that 
plaintiff's  cause  of  action  waa  barred  by  limita- 
tions because  plaintiff's  pi-omise  to  defer  pay- 
ment was  not  gufflcient  to  support  a  new  con- 
tract cannot  be  sustained,  since  the  considera- 
tion was  valid,  and  the  new  contract  became 
tabstitnted  for  the  old. 

4.  Plaintiff  sned  on  a  contract  to  compensate 
plaintiff  for  caring  for  decedent's  father.  The 
defense  was  that  toe  agreement  was  made  with 


plaintiff  and  wife.  Beld,  that  it  was  not  error 
to  refuse  to  submit  to  the  jury  as  a  sj>ecial  ques- 
tion whether  or  not  the  agreement  was  made 
with  plaintiff  and  wife  with  his  consent,  since  an 
answer  to  the  question  could  not  affect  the  result 
of  the  suit 

Error  to  circuit  court,  Kent  county;  Alfred 
Wolcott,  Judge. 

Action  by  Andrew  L.  Davis  against  the  es- 
tate of  Miles  G.  Teachout,  deceased.  From 
a  Judgment  In  favor  of  plalntifC  on  appeal 
from  a  decision  of  the  commissioners  of  the 
estate  of  deceased  disallowing  plaintiff's 
claim,  defendant  brings  error.    Affirmed. 

W.  D.  Fuller,  for  plaintiff  In  error.  Frank- 
bauser  &  Corn^,  for  defendant  in  error. 

HOOKER,  J.  aalmant's  wife  and  Miles 
G.  Teachout  were  children  of  Jacob  Teach- 
out  The  evidence  tended  to  prove  that 
Miles  G.  Teachout  made  a  contract  with  his 
father  many  years  ago  to  furnish  him  an 
adequate  maintenance  for  life,  and  that  af- 
terwards, finding  It  Inconvenient  to  have  him 
In  his  family,  he  engaged  the  claimant  to 
support  bim,  promising  to  pay  him  well  tor 
doing  so.  This  was  about  1870.  The  claim- 
ant performed  the  service  until  1876,.  when 
Jacob  Teachout  died,  claimant  having  sup- 
ported him  283  weeks.  Miles  and  the  claim- 
ant then  bad  an  Interview,  In  which  Miles 
admitted  bis  obligation  to  pay,  but  did  not 
want  to  pay  then.  Miles  tdld  claimant  that 
he  had  a  good  deal  of  property,  and  not  an 
heir  in  the  world,  and  that,  If  he  would  wait 
until  the  final  disposition  of  hla  property,  he 
would  see  that  he  was  well  paid,  and  well 
paid  for  waiting.  Claimant  consented  to  do 
so.  Miles  died  In  1898,  without  having  paid 
anything,  and  the  claimant  filed  his  claim 
in  probate  court  for  $1,438.65,  Including  in- 
terest. The  claim  was  disallowed  by  com- 
missioners, but  upon  appeal  a  verdict  was 
obtained  for  $1,557,  and  the  defendant  has 
brought  the  case  here  by  writ  of  error. 

It  appeared  upon  the  trial  that  the  ar- 
rangement between  Miles  and  his  father  was 
made  In  New  York,  and  that  It  was  in  writ- 
ing, and  that  Miles  did  support  bis  father 
In  his  family  for  many  years.  These  facts 
do  not  appear  to  have  been  disputed  by  any 
evidence.  There  was  proof  tending  to  show 
that  the  contract  was  burned,  together  with 
a  lot  of  notes,  held  by  Jacob  Teachout  against 
bis  children,  on  an  occasion  when  claimant 
was  present,  and  with  the  assent  of  all  par- 
ties; and  It  was  contended  that  under  such 
circumstances  It  was  not  competent  to  give 
secondary  evidence  of  the  contract.  We 
think  otherwise.  Miles  himself  destroyed  tGe 
Instrument— If  It  was  destroyed— at  a  time 
when  none  of  the  parties  had  reason  to  think 
It  necessary  to  preserve  U.  If  It  was  not 
destroyed.  It  was  lost  There  Is  no  suspicion 
of  fraud  on  the  part  of  claimant  in  the  mat- 
ter, and  the  case  should  not  be  ruled  by 
Shouler  v.  Bonander,  80  Mich.  531,  46  N.  W. 
487.  cited  by  counsel.  "It  is  not  a  -matter  of 
course  to  allow  secondary  evidence  of  the 
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contents  of  an  Instrumeat  In  suit  upon  proof 
of  Its  destruction.  If  fbe  destruction  was 
the  resnlt  of  accident,  or  was  without  the 
agency  or  consent  oC  the  owner,  such  evi- 
dence Is  generally  admissible.  But,  If  the 
destruction  was  Tolnntarlly  and  deliberately 
made  by  the  owner,  or  with  his  assent,  as 
In  the  present  case,  the  admissibility  of  the 
evidence  will  depend  upon  the  cause  or  mo- 
tive of  the  party  In  effecting  or  assenting  to 
the  deetractlon.  The  object  of  the  rule  ot 
law  which  requires  the  production  of  the 
best  evidence  of  which  the  facts  sought  to  be 
established  are  susceptible  Is  the  prevention 
of  fraud;  for.  If  a  party  Is  In  possession  of 
this  evidence,  and  withholds  it,  and  seeks 
to  substitute  Inferior  evidence  In  Its  place, 
the  presumption  naturally  arises  that  the  bet- 
ter evidence  is  withheld  for  fraudulent  pur- 
poses, which  its  production  would  expose  and 
defeat  When  it  appears  that  this  better  evi- 
dence has  been  voluntarily  and  deliberately 
destroyed,  the  same  presumption  arises,  and, 
unless  met  and  overcome  by  a.  full  explana- 
tion of  the  circumstances,  it  becomes  con- 
clusive of  a  fraudulent  design,  and  all  second- 
ary or  Inferior  evidence  Is  rejected.  If,  how- 
ever, the  destruction  was  made  upon  an  er- 
roneous Impression  of  its  effect  under  circum- 
stances free  from  suspicion  of  Intended  fraud, 
the  secondary  evidence  Is  admissible.  The 
cause  or  motive  of  the  destruction  is  then 
the  controlling  fact  which  must  determine 
the  admissibility  of  this  evidence  In  such 
cases."  Bagley  v.  McMlckle's  Adm'rs,  9  Cal. 
430.  Considerable  testimony  was  given  con- 
cerning the  terms  and  consideration  of  this 
original  contract  but  Its  materiality  consist- 
ed only  In  Its  tendency  to  explain  and  render 
probable  the  theory  of  one  or  the  other  party 
in  the  case.  Miles  Teacbout's  obligation  was 
an  underlying  fact,  pertinent  to  the  subject, 
but  not  necessary  to  the  validity  of  a  prom- 
ise to  pay  Davis  if  he  would  support  Jacob 
Teachout  though,  under  the  theory  of  de- 
fendant's counsel,  the  claim  as  filed  asserted 
that  claimant  carried  out  such  original  con- 
tract and  it  was,  therefore,  necessary  to 
prove  such  obligation.  We  look  upon  this  as 
technical,  but  It  is  unimportant  for  It  was 
conclusively  proved  that  Miles  contracted  to 
support  his  father.  But  It  Is  not  consistent 
with  a  claim  that  the  contract  was  Immate- 
rial. Much  of  this  testimony  was  of  little 
value  to  the  real  dispute;  but  It  was  explana- 
tory, and  counsel  might  well  think  It  prudent 
to  Introduce  It  for  the  consideration  of  the 
Jury.  The  court  Instructed  the  Jury  that  the 
Important  question  was  whether  the  contracts 
were  made  between  Miles  and  the  claimant, 
and  that,  if  they  found  such  contracts  were 
made,  the  terms  of  the  original  contract  were 
not  very  Important  so  long  as  It  bound  Miles 
to  support  his  father  for  life.  It  is  clear 
that  the  case  rested  and  turned  upon  an  al- 
leged agreement  by  Miles  to  pay  at  death, 
and  added  compensation  for  claimant's  wait- 
ing.   This  was  a   valid   arrangement   and 


leaves  no  ground  for  the  dalm  that  the  stat- 
ute of  limitation  bars  the  obligation.  A  new 
contract  was  substituted  for  the  first  one 
made  between  Miles  and  claimant,  and  as 
to  that  the  statute  has  not  yet  run.  Counsel 
strenuously  urge  that  this  was  not  a  valid 
contract  and  that  there  was  no  forbearance 
to  sue,  IsecauBe  there  was  no  threat  to  sue. 
It  seems  to  us  elementary  that  an  agreement 
to  defer  the  time  of  payment  upon  a  promise 
to  pay  for  the  waiting  is  based  upon  a  valid 
consideration.  Again,  It  is  claimed  that  the 
contract  to  support  Jacob  Teachout  was  made 
by  the  claimant  and  bis  wife.  The  only  evi- 
dence tending  to  prove  this  was  admissible 
only  by  way  of  impeachment  and  while  It 
perhaps  tended  to  discredit  Mrs.  Davis,  It 
was  not  alBrmative  evidence  of  the  fact 
The  submission  of  special  questions  was  prop- 
erly refused.  It  Is  not  error  to  refuse  to  sub- 
mit special  questicms  upon  immaterial,  in- 
conclusive, or  admitted  matter.  Nor  Is  It 
when'  the  answer  cannot  affect  the  result 
A  few  other  questions  have  been  reviewed, 
but  we  find  no  error  In  them.  The  Judgement 
Is  affirmed.    The  other  Justices  concurred. 


VAN  BENSCHOTBN  et  al.  T.  FALBS. 
(Supreme  Court  of  Michigan.    March  26,  1901.) 

ATTACHMENT— ALIAS    WRIT— AFFIDAVIT— SUP- 
FICIENT  CHARGE— PARTNERSHIP- 
MISNOMER— IDENTIFICATION. 

1.  Under  Const,  art.  6,  g  5,  providing  that 
the  supreme  court  shall  establlsfi,  nM>dity,  and 
amend  the  practice  in  circuit  courts  by  general 
rules,  and  shall  simplify  the  same,  the  snpreme 
court  had  power  to  make  rules  authorizing  the 
issuance  ot  an  alias  attachment  writ  in  a  stat- 
utory action,  such  writ  not  being  prohibited  by 
statute. 

2.  Under  circuit  court  role  1,  subd.  "b,"  an 
alias  writ  may  issae  In  attachment  proceed- 
ings. 

3.  In    attachment    proceedings    against    two 

Sartners,  an  allegation  In  the  affidavit  that  the 
eponent  "has  good  reason  to  believe,  and  does 
oelleve,  that  the  said  C.  and  H.  have  assigned, 
disposed  of,  and  concealed  their  property  with 
Intent  to  defraud  their  creditors,"  sofflciently 
chargni  both  defendants  with  a  wrong. 

4.  A  writ  of  attachment  was  issued  against 
two  partners  doing  business  under  a  firm  name 
in  a  small  town  where  there  was  no  other  firm 
of  the  Slime  name.  Held,  that  a  misnomer,  con- 
sisting only  of  an  error  in  the  Christian  name 
of  one  of  the  partners,  will  not  make  the  writ 
void,  since  the  parties  were  sufficiently  identi- 
fied. 

Error  to  circuit  court,  Ionia  county; 
Frank  D.  M.  Davis,  Judge. 

Action  by  Harvey  L.  Van  Benschoten  and 
another  against  Elmer  EL  Fales.  From  a 
Judgment  in  favor  of  the  plaintiffs,  defend- 
ant brings  error.    Reversed. 

Charles  L.  Rarden  (George  E.  ft  31.  A. 
Nichols,  of  counsel),  for  appellant  Morae  & 
Locke,  for  appellees. 

LONG,  J.  The  defendant  la  a  deputy  abo- 
ut for  Ionia  county,  and  on  the  29th  day  of 
July,  1890,  at  the  city  of  Belding,  levied  an 
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attacbment  upon  the  goods  In  controveray 
la  favor  of  Henry  Stern  and  Gottlelb  Block, 
co-partners  doing  buslnesa  under  the  firm 
name  of  Stem  &  Block,  and  against  John  Y. 
Cahlll  and  William  Hudson,  co-partners  do- 
ing business  at  Belding,  Mich.,  under  the 
firm  name  of  Oahill  &  Hudson.  The  writ  Is- 
sued on  the  27tta  day  of  July,  1889,  and  was 
made  returnable  on  the  5th  day  of  Septem- 
ber following.  A  proper  inventory  and  ap- 
praisal of  the  goods  was  made  on  the  date 
of  the  levy.  The  affidavit  for  the  writ  re- 
cited that  the  names  of  the  defendants  In  the 
attaclunent  suit  were  Gewge  V.  Cahill  and 
William  Hudson,  and  the  writ  was  Issued 
against  George  V.  Cahlll  and  William  Hud- 
son. After  the  Issuance  of  the  writ,  the 
platntlfTs  discovered  that  CahiU's  name  was 
not  George  V.  Oahill,  but  was  John  V.  Oahill. 
On  the  12th  day  of  September,  1899,  the 
sheriff  made  his  return  to  the  writ,  with  the 
inventory  and  appraisal  attached,  which  re- 
turn showed  that  he  had  been  unable  to  find 
either  of  the  defendants,  and  that  neither  of 
them  had  been  served  with  the  writ  The 
next  day  the  plaintiffs  caused  an  alias  writ 
to  be  sued  out  against  John  V.  Cahill  and 
William  Hudson  as  co-partners,  in  which  It 
was  recited  that  John  V.  Cahlll  had  been 
"erroneously  named  In  the  original  writ  as 
George  V.  Cahill,"  which  writ  was  on  the 
18th  day  of  September  served  upon  William 
Hudson  at  the  city  of  Greenville,  Montcalm 
connty.  The  service  on  Hudson  was  made 
by  delivering  to  him  a  certified  copy  of  the 
alias  writ,  and  certified  copy  of  the  orig- 
inal writ,  and  affidavit.  Inventory,  and  ap- 
praisal, and  the  return  of  the  officer  to  the 
original  writ,  and  on  the  4th  day  of  Oc- 
tober the  sheriff  made  his  return  to  the  alias 
writ,  with  his  doings  thereundeir.  The  plain- 
tiffs In  this  case  claimed  the  goods  by  virtue 
of  two  bills  of  sale,  dated  the  10th  day  of 
July,  1869,  and  the  5th  day  of  July,  1809, 
and  under  that  claim,  on  the  18th  day  of  Au- 
gust, replevied  the  goods  from  defendant 
Fales,  who  was  holding  them  by  virtue  of 
the  writ  of  attacbment;  and  afterwards,  and 
on  the  30th  day  of  August,  1899,  filed  their 
declaration  In  this  cause,  to  which  the  de- 
fendant pleaded  the  general  Issue,  and  gave 
notice  thereunder  that  he  would  Justify  his 
possession  by  virtue  of  the  writ  of  attach- 
ment. The  case  came  on  to  be  beard  be- 
fore the  court  at  the  city  of  Ionia  on  the  22d 
day  of  December,  1899,  before  a  jury.  The 
plaintiffs  gave  evidence  tending  to  show  their 
right  of  possession  by  virtue  of  their  bills 
of  sale,  and  rested.  Then  the  defendant 
to  maintain  bis  case,  offered  In  evidence  the 
writ  of  attachment,  together  with  the  in- 
ventory and  affidavit,  and  the  returns  and 
proceedings  of  the  officers  had  In  the  at- 
tachment case.  To  the  introduction  of  the 
attacbment  proceedings,  plaintiffs,  by  their 
attorney,  made  the  following  objections:  (1) 
That  there  was  no  legal  service  made  upon 
either  of  the  defendants,  and  only  an  at- 


tempted service  made  upon  Hudson,  which 
was  void  because  the  court  had  no  Jorisdlc- 
tlon  to  Issue  an  allaa  writ  of  attachment; 
(2)  that  the  affidavit  was  defective  because 
it  did  not  allege  that  each  defendant  was 
guilty  of  the  wrong  charged;  (3)  that  the 
aflldavlt  was  not  sufficient  to  support  a  writ 
of  attacbment  against  John  V.  Cahill  and 
William  Hudson,  co-partners,  and  no  new 
atndavit  was  made,  and  the  existing  affida- 
vit was  not  amendable;  (4)  that  the  court 
obtained  no  Jurisdiction  in  the  attachment 
suit,  because  it  does  not  appear  from  the 
officer's  return  that  he  had  attached  the  prop- 
erty of  John  V.  Cahill  and  William  Hudson. 
Counsel  for  defendant,  Fales,  thereupon 
moved  to  amend  the  writ  and  affidavit  in 
the  attachment  case,  changing  the  words 
"George  V.  Cahill"  to  "John  V.  OhhUl."  This 
motion  was  denied,  and  the  court  directed 
the  verdict  in  favor  of  plaintiffs  upon  the 
following  grounds:  (a)  That  the  affidavit 
In  the  attachment  case  did  not  state  with 
sufficient  certainty  that  the  wrong  or  fraud 
was  committed  by  each  of  the  individuals 
comprising  such  co-partnership;  (b)  that  the 
misnomer  of  George  V.  Cahill  for  John  V. 
Cahlll  in  the  affidavit  for  the  writ  of  at- 
tachment could  not  be  cured  by  amendment; 
(c)  that  there  Is  no  authority  in  law  for  the 
Issuance  of  an  alias  writ  of  attachment 

It  Is  conceded  that  the  statute  does  not 
authorize  the  Issuance  of  an  alias  writ  of  at- 
tachment nor  prohil)it  it;  but  counsel  for 
defendant  contends  that  the  question  is  gov- 
erned and  controlled  by  circuit  court  rule  1, 
subd.  "b,"  which  provides  toe  the  issuing 
of  alias  and  pluries  original  writs.  On  the 
other  hand,  counsel  for  plaintlffla  claims  that 
an  attachment  is  not  an  original  writ  but  a 
special  writ  issuing  under  the  statute,  which 
must  be  strictly  followed,  and  that  it  re- 
sembles the  original  writ  only  In  the  fact 
that  It  Is  prescribed  by  the  statute  that  it 
shall  bear  an  indorsement  for  security  for 
costs,  and  that  It  is  to  be  dated  and  signed 
and  made  returnable  on  the  same  days  as 
original  writs.  It  is  the  further  claim  of 
counsel  for  plaintiffs  that  no  rule  of  court 
can  extend  the  power  of  the  statute  and  give 
validity  to  proceedings  not  in  compliance 
with  It;  that  the  court  cannot  therefore,  by 
rule,  aid  in  enlarging  the  writ  by  providing 
for  an  alias.  We  think  the  supreme  court 
had  ample  power  to  make  this  rule,  and  that 
it  applies,  and  was  intended  to  apply,  to 
writs  of  attachment  The  constitution  of 
this  state,  by  article  6,  {  5,  provides:  "The 
supreme  court  shall  by  general  rules  estab- 
lish, modify  and  amend  the  practice  in  such 
court  and  in  the. circuit  courts  and  simplify 
the  same."  Stevens,  in  his  new  work  on 
Practice  (section  22d),  says  in  regard  to  this 
rule:  "Prior  to  the  adoption  of  the  revised 
rules  there  was  no  provision  for  the  issue 
of  an  alias  writ  of  attachment  The  rule 
now  applies  to  all  original  writs,  and  au- 
thorizes an  alias  and  pluries  writ  under  cer- 
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tain  restrictions.  ♦  •  •  If  the  only. pur- 
pose In  iBSulng  an  alias  or  plnries  writ  is 
service  on  the  defendant,  its  function  is  only 
that  of  a  snmmons,  and  in  such  case  no  new 
affidavit  is  necessary;  but.  If  the  alias  or 
pluries  writ  is  desired  for  the  purpose  of 
authorizing  seizure  of  property,  a  new  affida- 
vit must  be  made  and  annexed  to  the  alias 
or  pluries  writ,  In  order  to  meet  the  require- 
ment that  no  writ  of  attachment  shall  be  ex- 
ecuted without  having  annexed  thereto  an 
affidavit,  and  show  a  continuance  of  the 
cause  for  attachment  known  to  him  at  the 
time  of  issuing  the  alias  or  plnries  writ.  It 
It  obviously  improper  to  detach  the  original 
affidavit,  and  annex  to  an  alias  or  plnries; 
an4  a  new  affidavit,  where  property  Is  to  be 
seized,  would  seem  absolutely  essential  to 
the  validity  of  the  alias  or  pluries  writ"  In 
the  present  case,  the  property  had  been  seiz- 
ed under  the  original  writ,  and  all  that  re- 
mained to  be  done  was  to  summon  the  de- 
fendants, and  service  was  had  in  accordance 
with  the  rule.  The  case  le  very  dlfTerent 
from  one  where  the  statute  has  provided  a 
rule  of  practice,  as  in  the  case  of  Ismond  ▼. 
Sanger,  119  Mich.  603,  cited  by  plaintifts' 
counsel.  An  alias  writ  is  permitted  to  issue 
In  replevin  cases.  Maxon  v.  Perrott,  IT 
Mich.  332;  People  v.  Judge  Mecosta  Circuit 
Ck>urt,  26  Mich.  414.  These  cases  were  de- 
cided, however,  before  the  revision  of  the 
rules;  and  counsel  for  plaintifT  contends 
that  this  being  a  common-law  writ,  and  not 
like  an  attachment  writ,  the  same  rule  can- 
not be  applied.  Counsel  cites  the  case  of 
O'Brien  v.  Haynes,  61  III.  404,  in  which  It 
was  held  that  an  alias  writ  of  replevin  could 
be  issued,  and  also  the  case  of  Pack,  Woods 
&  Co.  V.  American  Trust  A  Savings  Bank, 
172  m.  192,  60  N.  E.  326,  in  which  the  same 
court  held  that  there  was  nothing  In  the 
statute  which  authorized  the  Issuing  of  an 
alias  writ  of  attachment.  Other  IIllnoiB  cases 
are  cited  to  the  same  rule.  Those  cases, 
however,  have  no  bearing  upon  the  question 
Involved  here.  We  think  that  under  the 
power  vested  in  the  supreme  court  by  our 
constitution  the  rule  was  properly  made,  afld 
that  It  has  the  same  force  and  efiTect  as  a 
statutory  provision.  The  court  was  there- 
fore in  emw  in  holding  that  no  alias  writ 
could  issue. 

We  think  the  affidavit  sufficiently  charged 
both  defendants  with  a  wrong.  It  recites 
that  "this  deponent  has  good  reason  to  be- 
lieve, and  does  believe,  that  the  said  George 
V.  Cahill  and  William  Hudson  have  assign- 
ed, disposed  of,  and  concealed  their  property 
with  intent  to  defraud  their  creditors." 
This  question  is  ruled  by  Smith  v.  Runnells, 
94  Mich,  ea.7,  64  N.  W.  876;  Oottrell  v, 
Hatheway,  106  Mich.  619,  66  N.  W.  S9& 

We  think  the  court  erred  In  holding  th» 
attachment  proceedings  void  by  reason  of 
the  misnomer  In  the  given  name  of  Mr. 
Cahill.  TTnder  the  decisions  of  this  court, 
the    defendants   were   sufficiently   described. 


and  no  officer  or  other  person  eonld  have 
made  any  mistake  as  to  the  pardea  describ- 
ed In  the  affidavit  and  writ  of  attachment. 
CabiU  &  Hudson  was  the  only  firm  of  that 
name  in  the  little  village  of  Beldlng.  It  is 
not,  and  cannot  be,  urged  that  the  defend- 
ants were  not  sufficiently  identified.  The 
mistake  was  corrected  in  issuing  the  alias 
writ,  and  fully  explained.  That  suit  was 
still  landing  when  this  one  was  tried.  Id 
my  Judgment,  the  case  Is  ruled  by  Barber  v. 
Smith.  41  Mich.  138,  1  N.  W.  992,  and  Emer- 
son V.  Spearman,  100  Mich.  127,  58  N.  W.  658. 
Judgment  reversed,  and  new  trial  ordered. 
The  other  Justices  concurred. 


TRAPP  V.  NEW  BIRDSALL  CO. 

(Supreme  Court  of  Wisconsin.    March  19. 
1901.) 

BAl.Ba-WARRANTT— NOTICB    OP     DEFECTS- 
SPECIAL  FINDING— LAW  OF  THE  CASK- 
WAIVER  OF  NOTICE— BVIDBNCB. 

1.  Where  an  essential  fact  was  shown  to  ex- 
ist by  the  undisputed  evidence,  a  failure  to  in- 
clnde  a  finding  in  respect  thereto  in  the  special 
verdict  was  not  prejudicial  error. 

2.  Plaintiff  porcnased  a  traction  engine  from 
defendants,  through  their  agent.  P.,  under  a 
written  warranty  that,  if  it  did  not  work  well, 
written  notice  of  that  fact  should  be  given  to 
defendants,  and  a  like  notice  also  given  to  the 
agent  from  whom  it  was  received,  and  that 
the  notice  must  be  given  to  both  company  and 
agent,  as  notice  to  either  alone  was  not  soffl- 
c^nt  The  engine  did  not  work  well,  and  plain- 
tiff sent  the  defendants  a  written  notice  to  that 
effect,  and  also  a  like  notice  to  D.,  another  of 
defendants'  agents.  Beli,  that  the  notice  was 
insuflBcient,  as  it  was  not  given  to  the  proper 
parties. 

3.  Where,  on  a  former  appeal,  the  snpreme 
conrt  decided  that  a  certain  notice  was  defect- 
ive, the  court  is  precluded  from  reconsidering 
the  matter  on  a  second  appeal,  the  evidence  m 
regard  to  the  notice  being  the  same  as  on  the 
former  trial. 

4.  In  an  action  on  a  warranty  of  an  engine, 
requiring  the  giving  of  a'  certain  notice,  the 
service  of  the  notice  was  not  waived  by  the 
(act  that  one  of  defendants'  agents  went  to  look 
at  the  engine  after  a  defective  notice  had  been 
given,  where  such  visit  was  not  ordered  by  the 
warrantors,  and  was  without  their  Imowledge. 

5.  In  an  action  on  a  warranty  gnaran^ing 
that  an  engine  sold  was  capable,  with  proper 
management,  of  doing  as  mnch  as  other  engines 
of  like  rise  and  proportions,  it  was  error  to  sul>- 
mit  the  questiMi  of  a  breach  thereof  to  the  jury 
on  evidence  as  to  the  ability  of  the  engine  to 
maintain  15  horse  power,  its  rated  power,  and 
to  run  a  threshing  outfit  requiring  uat  power, 
as  the  warranty  was  not  as  to  horse  power,  bnt 
was  as  to  its  ability  to  do  as  much  as  other 
engines  generally  of  like  sise  and  proportions. 

Appeal  from  circuit  court,  Columbia  coun- 
ty; Robert  G.  Siebecker,  Judge. 

Action  by  Caspar  Trapp  against  the  New 
Blrdsall  Company.  From  a  Jndgment  in  Ca- 
Tor  of  plalntlO,  defendant  appeals.  Revers- 
ed. 

Action  fcnr  damages  for  breach  of  war- 
ranty of  a  traction  engine  manntactored  and 
sold  by  defendant  to  plaintiff.  The  contract 
between  the  parties  contained  this  prorision: 
"The  purchaser  agrees  to  careftilly  follow  any 
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cUrectloiH  gtven  him  by  tbe  New  Blrdsall 
Co.,  In  starting  and  operating  the  machinery, 
and  after  giving  It  a  fair  trial  of  one  week, 
and  It  should  not  work  well,  to  give  written 
notice  to  the  New  Blrdsall  Co.,  at  Anbum, 
N.  Y.,  stating  wherein  it  fails,  and  also  to 
(live  like  notice  to  the  agent  from  whom  it 
was  received.  It  is  agreed  that  notice  shall 
l>e  giren  both  to  the  company  and  the  agent, 
and  notice  to  either  alone  should  not  be  sufQ- 
elent  Reasonable  time  is  to  be  allowed  to 
get  to  it  and  to  remedy  the  defects  If  any 
exist  the  purchaser  hereby  agreeing  to  ren- 
der necessary  and  friendly  assistance.  If  It 
cannot  be  made  to  perform  as  guarantied,  It 
shall  be  returned  to  the  place  where  received, 
and  a  new  machine  given  in  its  place  or  the 
notes  and  money  refunded.  •  •  •  It  Is 
expressly  understood  that  no  agent  has  any 
power  whatever  to  bind  the  Blrdsall  Com- 
pany, by  any  agreement  preliminary  to,  col- 
lateral with,  or  additional  to  the  contract 
herein  set  out,  or  to  waive  any  of  the  condi- 
tions of  this  agreement."  The  warranty  con- 
tained in  the  conttact,  to  which  the  foregoing 
related,  was  as  follows:  "The  machines  are 
well  built,  of  good  materials,  and,  with  prop- 
er management,  are  capable  of  doing  as  much 
and  as  well  as  other  machines  of  Uke  size  and 
proportions."  "No  agent  has  any  authority 
to  change  this  warranty."  The  breach  relied 
on  was  that  the  engine  was  not  capable,  with 
proper  management,  of  doing  as  much  and 
as  well  as  others  of  like  size  and  proiMrtions. 
Tbe  complaint  contained  appropriate  allega- 
tions to  show  performance  of  tbe  conditions 
precedent  contained  in  the  contract,  to  the 
right  to  sne  and  recover  on  the  warranty. 
The  answer  raised  the  issue  of  whether  the 
engine  was  capable  of  doing  the  work  guar- 
antied and  whether  notice  of  any  deficiency 
In  that  regard  was  given  to  defendant  and 
Its  agent  as  the  contract  required.  It  was 
insisted  on  the  trial  that  the  sole  test  of 
whether  the  machine  came  up  to  the  war- 
ranty was  whether  it  was  equal  In  working 
efficiency  to  other  machines  of  similar  sise 
and  proportions,  and  that  the  mere  questl<Hi 
of  whether  it  was  sufficient  to  do  the  work 
plaintiff  subjected  It  to  or  that  which  he  had 
In  view  In  buying  It,  or  whether  it  would  de- 
velop any  particular  number  of  horse  power, 
was  immaterial.  Tbe  trial  was  conducted  on 
that  theory  at  times,  and  at  others  evidence 
was  allowed,  over  objection  by  defendant's 
connsd,  as  to  the  worlcing  power  of  engines 
nnllke  the  one  in  question  in  size  and  pro- 
portions; and  other  evidence  was  allowed 
on  the  theory  that  the  test,  under  the  war- 
ranty, related  to  itower,  regardless  of  the 
restrictive  words  of  the  warranty,  "similar 
■Lize  and  proporUona"  and  remarks  were 
made  by  the  court  along  those  lines. 

The  evidence  on  the  subject  of  notice  was 
In  substance  as  follows:  Plaintiff  testified 
that.be  notified  the  agent  at  Fond  du  Lac 
and  the  defendant,  that  the  machine  would 
not  "do  the  work";  that  a  Mr.  Sample  wrote 


two  letters  for  him,  one  of  which  was  ad- 
dressed to  Mr.  Dallman,  the  agent  at  Fond 
dn  Lac,  and  one  to  tbe  company  at  Auburn, 
N.  X.;  that  the  substance  of  them  was  that 
tbe  engine  would  "not  do  the  work,"  and  that 
he  would  not  pay  for  it  and  would  not  ac- 
cept it.  Mr.  Sample  corroborated  Mr.  Trapp 
as  to .  writing  two  notices  and  addressing 
them,  but  could  not  say  as  to  tbe  contents. 
The  evidence  of  plaintiff  given  on  a  former 
trial  was  produced  and  was  as  follows: 
"I  supposed  two  notices  were  written,  one  to 
Mr.  Dallman  at  Fond  du  Lac  and  one  to  the 
Blrdsall  Company.  The  substance  was  I 
could  not  keep  up  steam.  X  do  not  know 
about  stating  engine  would  not  work  as  guar- 
antied. I  know  one  notice  was  addressed  to 
Dallman.  I  am  not  sure  about  the  other. 
I  cannot  tell  for  certain  whether  there  was 
one  notice  or  two.  I  am  not  quite  sure  about 
that" 

Tbe  evidence  on  tbe  other  question  litigated 
was  In  substance  as  follows:  Testimony  of 
plaintiff:  "I  bought  the  engine  of  Mr.  John 
Prien,  defendant's  agent  at  Columbus,  Wis- 
consin. I  started  It  August  7.  1895.  It  ^d 
not  work  satisfactory.  In  a.  few  days  I 
notified  Mr.  Prien.  Abel  was  sent  to  exam- 
ine U,— sent  by  Mr.  Dallman,  the  agent  at 
Fond  du  Lac,  I  suppose.  I  followed  his 
directions  in  operating  the  machine,  but  It 
did  not  work  any  better.  It  worked  hard 
every  way.  After  sending  the  notice,  Mr. 
Glassnap,  an  engineer  from  Fond  dn  Lac, 
came  and  did  some  work  on  the  engine,  but 
did  not  materially  Improve  It  He  came  a 
second  time,  according  to  a  promise  made  by 
the  Fond  dn  Lac  agent,  but  did  not  improve 
the  machine.  I  delivered  it  back  at  Colum- 
bus, to  the  agent  of  whom  I  purchased  It 
and  demanded  back  my  notes.  I  operated 
an  engine  of  the  same  make,  rated  at  twelve 
horse  power,  three  less  than  the  one  in  ques- 
tion, having  a  boiler,  however,  of  the  same 
size,  but  a  smaller  fire  box.  It  did  tbe  better 
work.  The  new  machine  did  not  run  right 
but  I  could  not  discover  the  cause."  Evi- 
dence of  John  Prien:  "I  sold  the  engrine  to 
plaintiff  as  agent  for  the  defendant  at  Co- 
lumbus, Wisconsin.  Trapp  came  to  me  with 
complaints  soon  after  he  started  it.  I  do  not 
remember  of  seeing  any  written  notice  from 
him.  I  sent  an  agent  to  fix  the  engine." 
Evidence  of  Henry  Trapp:  "The  engine  did 
no>t  seem  to  have  strength  enough.  It  work- 
ed when  we  bad  steam  enough.  If  we  had 
lots  of  steam  It  would  work  all  right  Oth- 
erwise the  motion  would  run  down.  The 
governor  did  not  regulate  It  right  I  have 
worked  considerable  around  engines."  E<vi- 
dence  of  Thomas  McBumie:  "I  worked 
around  the  engine.  They  could  not  keep  up 
steam.  I  did  not  notice  anything  abont  It 
different  from  other  machines.  I  thought  It 
run  hard,  that's  all."  Testimony  of  Horatio 
Smith:  "I  went  to  Mr.  Trapp's  place  to  ex- 
amine the  engine.  It  was  then  carrying  80 
pounds  of  steam.    It  was  working  hard,  as 
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U  it  had  more  load  than  It  really  could  puIL 
They  could  not  get  the  steam  above  80.  I 
am  familiar  with  the  power  required  to  oper- 
ate a  machine  as  they  were  operating  at  that 
time.  It  would  take  about  ten  horse  power. 
(Under  objection:  I  do  not  think  the  ma- 
chine could  do  as  much  or  as  well  as  an- 
other engine  of  like  size  and  proportions.) 
I  refer  to  the  Buffalo  Pitts.  I  don't  know  the 
relative  proportions  of  the  two  engines.  (Un- 
der objection:  I  have  seen  a  good  many  en- 
gines working.  I  made  up  my  mind  that 
Trapp's  engine  was  not  working  right— work- 
ing too  hard.  I  have  seen  other  engines  run 
the  same  rigs  and  do  it  a  good  deal  easier.) 
I  don't  think  the  engine  was  prc^terly  ad- 
justed. It  seemed  to  work  too  hard.  The 
governor  was  not  right  It  is  the  duty  of 
the  engineer  to  take  care  of  that.  Tlie 
trouble  with  the  governor  on  the  occasion  in 
question  was  perhaps  partly  the  fault  of  the 
machine  and  partly  the  fault  of  the  engi- 
neer." Testlmeny  of  John  Ashwortii:  "I 
have  had  fifteen  years'  experience  in  oper- 
ating thresMng  machine  engines,  and  saw 
the  engine  in  question  in  operation  and  looked 
It  over.  It  seemed  to  run  awful  hard.  Some- 
thing waa  not  right  or  adjusted  right  The 
governor  did  not  appear  to  be  working  right 
I  held  it  to  assist  the  working,  but  it  did  not 
make  any  dlfterence.  When  I  saw  the  ma- 
chine working  It  was  when  Trapp  started  It 
up.  They  were  not  threshing,  just  trying 
the  machinery.  As  a  general  thing  in  a  new 
madhine  the  governor  does  not  have  to  be 
Umbered  up  much.  If  the  trouble  was  in  the 
band  wheel  or  the  binding  of  the  shaft  in  the 
bozses  the  engineer  could  have  fixed  It" 
EMdence  of  John  Findlay:  "I  have  handled 
steam  threshing  machines  for  seventeen 
years.  I  have  run  Trapp's  rig  with  a  Nichols 
&  Shephard  engine,  and  with  a  Rumley  en- 
gine rated  at  fifteen  horse  power,  and  I  think 
Trapp's  was.  My  own  was  the  largest" 
Evidence  of  Q.  A.  Batz:  "Have  had  seven- 
teen years' experience  operating  steam  thresh- 
ing machines.  Am  acquainted  with  the  Bird- 
sail  engine  in  dispute,  and  have  seen  it  In 
operation  hulling  clover  with  a  clover  hnUer. 
It  required  a  hundred  pounds  of  steam  to 
operate  the  hall».  It  took  two  men  to  turn 
the  fly  wheel  In  putting  <»  the  belt  It 
bound  somewhere,  lite  hand  of  one  man 
ought  to  have  been  sufficient  I  have  used 
twelve  different  engines  and  been  with  nine 
of  them  myself.  Among  them  was  the  Ste- 
vens engine  and  the  Pitts.  They  were  about 
the  same  size  as  the  one  In  question.  There 
was  also  the  Gaar-Scott  which  was  about 
the  same  size.  1  never  measured  them.  I 
am  only  gues^ng.  I  think  the  Oaar^Scott 
was  a  little  larger  In  the  boiler.  It  was 
about  the  same  size  and  proportions  as 
Trapp's  engine.  Might  have  been  a  little 
larger  bnt  not  much.  It  was  able  to  develop 
about  eight  horse  power,  while  Trapp's  en- 
gine would  develop  but  about  seven,  in  my 
Judgment,  because  they  could  not  keep  up 


steam.  I  know  William  Bnilln's  ten  hone 
power  Pitts  engine  and  have  seen  It  in  op- 
eration. (Under  objection:  The  engine  In 
question  would  not  devei(v  as  much  power 
in  operating  a  threshing  machine  as  the  Pitts 
engine  owned  by  Buriin.)  I  have  a  Port 
Hunw  engine,  now,  rated  at  sixteen  horse 
power.  Before,  I  had  a  Pitts  engine.  It 
was  larger  than  the  Birdsall.  What  I  said 
about  the  horse  power  of  the  engines  is  a 
guess.  I  don't  think  the  ten  horse  power 
Pitts  engine  was  much  dlffenHit  in  size  from 
Trapp's  engine,  but  I  never  made  any  meas- 
uremmts."  Testimony  of  William  Burlin: 
"I  own  a  Buffalo  Pitts  engine  rated  at  ten 
horse  power.  Have  had  it  eleven  falls.  Mr. 
Bradshaw  has  measured  my  engine.  I  was 
present"  Testimony  of  James  Bradshaw: 
"I  am  a  mechanical  engineer.  Have  had 
many  years  of  exiterlence.  I  have  measured 
the  engine  in  question,  the  so-called  'fifteen 
horse  power  Birdsall  engine.'  The'  engine 
will  develop  a  trifle  over  twelve  horse  power. 
I  have  measured  the  Buffalo  Pitts  engiue 
that  has  been  spoken  of.  The  two  engines 
are  the  nearest  in  size  of  any  I  liave  com- 
pared the  Birdsall  with.  The  Birdsall  will 
develop  about  one  and  nine-tenths  horse  pow- 
er more  than  the  Pitts.  The  latter  is  rated 
at  ten  horse  power.  The  Birdsall  engine  has 
less  square  feet  of  heating  surface  and  grate 
surface  per  rated  horse  power  than  any  en- 
gine I  have  measured.  (Under  objection:  In 
operating  the  Birdsall  engine  with  another 
of  like  size  and  proportions,  in  my  judgment 
as  a  mechanical  engineer,  it  will  not  do  as 
good  work  and  as  well  as  a  machine  of  a 
different  make.)  The  Birdsall  engine  has  the 
smallest  steam  space  of  any  engine  I  hare 
measured.  It  prevents  the  engine  from 
maintaining  its  steam.  By  the  Court:  And 
If  it  did  generate  the  steam,  would  it  have 
greater  or  less  power?  A.  It  would  have 
greater.  That  is  the  fault  of  the  construc- 
tion. The  result  Is  it  Is  impossible  to  get 
steam  in  the  boiler.  You  haven't  sufficient 
steam  space.  The  engine  Is  all  right  but 
there  isn't  sufficient  generating  capacity  for 
steam.  The  fault  I  find  with  the  engine  is 
in  the  steam  surface  and  the  grate  surface, 
—lack  of  generating  power  in  the  boiler,  lack 
of  heating  surface.  There  is  not  a  fifteen 
horse  power  engine  in  the  United  States  that 
has  a  iMiler  of  that  size,  that  I  know  of.  I 
know  engines  rated  at  ten  horse  power  that 
hare  larger  boilers.  The  engine  was  a  pretty 
fairly  constructed  engine.  I  did  not  see  any- 
thing the  matter  with  tiie  construction.  The 
only  reason  I  can  assign  for  the  band  wheel 
being  tight  is  that  the  engine  ta  eitber  out 
of  line,  the  shaft  Is  out  of  line,  or  screwed 
up  too  tigiht  or  the  piston  ring  is  too  tight 
There  is  no  doubt  al)out  the  engine  being 
large  enough  to  develop  fifteen  horse  iwwer 
if  the  boiler  were  large  enough.  Not  a  bit 
If  we  had  anottter  engine  built  with  a  boiler 
of  the  same  size  as  the  Birdsall  it  would  not 
develop  any  more  power.    No  other  engine 
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built  like  this  engine  would  develop  any 
moFfr  power.  The  Buffalo  Pitts  engine  has 
12.6  feet  of  surface  per  rated  Iiorse  power, 
while  this  engine  lias  9.8.  Q.  So  that  the 
two  engines  are  not  alike,  of  like  size  and 
proportions?  A.  No.  The  Court:  He  says 
that  they  are.  He  says  that  the  difference 
lies  in  this:  not  in  like  size  and  proportions, 
but  in  the  ratio  of  the  capacity  to  generate 
steam  per  horse  power;  1b  that  the  differ- 
ence? "nie  Witness:  Any  other  boiler  with 
the  same  amount  of  heating  surface  would 
develop  the  same  power  as  the  Birdsall. 
Your  engine  falls  off  in  heating  surface.  Q. 
Then  the  engines  are  not  alike?  The  Court: 
Well,  I  must  suggest  that  you  must  not  con- 
fuse the  Jury  by  assuming  that  the  simple 
fact  of  construction  is  the  basis  of  this  law- 
suit. It  is  the  question  of  horse  power,  and 
that  is  the  warranty.  We  must  stay  by  the 
warranty.  (This  remark  of  the  court  was 
objected  to.)  The  Court:  What  we  want  to 
know,  Mr.  Bradshaw,  is,  does  the  engine  in 
question  have  the  same  boiler  capacity  that 
others  of  like  horse  power  have?  A.  No,  sir, 
nor  of  smaller  horse  power.  Any  other  en- 
gine with  the  same  boiler  would  not  develop 
any  more  power.  An  engine  would  develop 
more  power  with  a  balance  valve,  probably 
twenty  per  cent,  more."  Testimony  of  J.  H. 
Algard:  "I  have  been  In  the  business  of  op- 
erating engines,  building  and  handling  them, 
for  twenty  years.  Am  the  owner  of  a  Ste- 
vens traction  engine.  (Under  objection:  9.9 
feet  of  beating  surface  per  horse  power  is 
not  sufficient.)  The  Stevens  engine  has  13 
and  a  fraction  feet  of  heating  surface  per 
horse  power.  (tTnder  objection:  My  engine 
is  capable  of  developing  and  maintaining 
more  horse  power  than  the  Birdsall  engine." 

Evidence  was  given  on  the  part  of  defend- 
ant to  the  effect  that  no  notice  of  a  breach 
of  warranty  was  received  from  plaintiff  at 
.AUbum,  N.  Y.  On  rebuttal  there  was  evi- 
dence to  the  effect  that  from  15  to  16  horse 
power  was  required  to  run  Mr.  Trapp's 
tlireshing  machine  rig. 

At  the  close  of  the  evidence  defendant's 
counsel  moved  for  the  direction  .of  a  verdict, 
which  was  denied.  The  cause  was  submit- 
ted to  the  Jury  for  a  special  verdict,  which 
resulted  in  the  following  flndings  on  the 
guestioBB  for  consideration  on  the  appeal: 
With  proper  management  the  engine  in  qnes- 
tloD  was  not  capable  of  doing  as  much  work 
and  as  well  aa  other  engines  of  like  size  and 
proportions.  Fifteen  hone  power  was  re- 
qnlred  to  run  and  operate  plaintifTs  threshing 
machine  outfit.  Plaintiff  gave  written  no- 
tice to  defendant  at  Auburn,  N.  Y.,  stating 
wherein  the. engine  failed  to  do  well. 

Defendant  moved  to  set  aside  the  verdict 
and  for  a  new  trial,  which  motion  was  de- 
nied. Judgment  was  rendered  in  plaintlfTs 
favor  upon  the  verdict,  from  which  this  ap- 
peal was  taken. 

Maurice  McKenna,  for  appellant  J.  X 
Sutton  and  Paul  D.  Durant,  for  respondent 
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MARSHALL  J.  (after  stating  the  facts). 
Respondent's  right  to  recover  depended  pri- 
marily on  a  solution  In  his  favor  of  one  or 
both  of  these  questions:  (1)  Was  the  ma- 
chine well  built  and  of  good  material?  (2) 
Was  the  machine  capable,  with  prox>er  man- 
agement of  doing  as  much  and  as  well  as 
other  machines  of  like  size  and  proportions? 
Either  or  both  of  sudi  questions  being  estab- 
lished for  respondent  his  right  to  recover 
turned  on  the  scrfution  in  his  favor  ot  these 
further  questions:  (3)  Was  written  notice 
given  to  agent  Prien,  from  whom  the  ma- 
chine was  received,  and  to  appellant  at  Au- 
burn, N.  Y.,  stating  in  what  respect  the  ma- 
chine failed  to  satisfy  the  guaranty?  (4)  Did 
appellant  after  having  reasonable  time  there- 
for and  the  friendly  aid  secured  by  the  con- 
Izact  fall  to  make  the  machine  satisfy  the 
guaranty?  (5)  Was  the  machine  returned  to 
the  place  where  it  was  received  from  appel- 
lant? 

Api>ellantfB  flist  assignment  of  error  is 
that  the  verdict  does  not  cover  all  the  ques- 
tions mentioned.  C!omplalnt  is  made  that 
there  is  no  finding  that  the  machine  was  re- 
turned to  the  place  where  it  was  received. 
It  is  deemed  sufficient  to  say  on  this  point 
that  there  was  ample  undisputed  evidence  to 
sustain  It  Ai^Uant's  counsel  admitted 
that  the  machine  was  received  by  respond- 
ent at  his  farm  in  the  town  of  HamxKlen, 
Columbia  county.  Wis.,  and  proof  was  made 
that  It  was  returned  to  such  place  after  re- 
spondent claims  that  notice  of  the  breach  of 
warranty  was  given  and  the  other  circum- 
stances occurred  entitling  him  to  rescind 
the  contract  of  sale,  and  that  appellant's 
agent  after  such  return,  was  notified  there- 
of and  that  it  was  subject  to  appellant's  con- 
trol. So  the  failure  to  make  a  finding  on 
that  point  is  immaterial.  It  has  often  been 
said  that  where  an  essential  fact  is  shown 
by  the  evidence  to  exist  beyond  reasonable 
controversy,  a  failure  to  Include  a  finding  in 
respect  thereto  In  the  special  verdict  where 
one  is  taken.  Is  not  prejudicial  error,  if  error 
at  all.  BeU  v.  Shafer,  58  Wis.  223,  16  N.  W. 
628;  Baxter  v.  Ralh:oad  Go.,  104  Wis.  307, 
813.  80  N.  W.  644. 

There  is,  however,  an  insuperable  defect 
In  the  verdict  and  in  the  evidence.  The  con- 
tract required,  as  a  condition  of  a  rescission 
of  the  sale,  that  written  notice  of  any  fail- 
ure of  the  machine  to  satisfy  the  warranty 
should  be  given  to  the  agent  from  whom  it 
was  received  and  to  appellant  at  Auburn,  N. 
Y.,  specifying  wherein  such  failure  consisted; 
that  notice  to  one  should  not  be  deemed  suf- 
ficient to  satisfy  such  requirement  and  that 
no  agent  should  have  the  right  to  change  the 
warranty,  or  bind  appellant  by  any  stipula- 
tion not  contained  In  the  contract  as  signed, 
or  to  waive  any  of  its  conditions.  There  was 
no  finding  by  the  Jury  that  a  notice  in  writ- 
ing was  given  to  the  agent  from  whom  the 
machine  was  received,  nor  was  there  evi- 
dence to  that  effect    There  was  an  attempt 
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to  satisfy  the  requirement  of  the  contract  on 
that  point  by  proof  that  a  written  notice  was 
glTra  to  agent  Dallman  at  Fond  du  Lac, 
Wis.  If  that  was  sufBclent,  a  finding  of 
the  Jury  was  not  necessary,  as  It  was  not 
■seriously  disputed  hut  that  such  a  notice 
was  given.  The  dlfiflculty  Is  that  the  ma- 
chine was  not  received  from  Dallman,  but 
from  agent  Prien  at  Columbus.  It  seems 
that  Dallman  was  somewhat  higher  In  au- 
thority or  of  greater  experience  than  Prlen, 
or  that  there  was  some  other  cause  that  led 
resi>ondent  to  deal  with  him  as  much  or 
more  than  with  Pilen  after  the  machine  was 
purchased.  Yet  the  evidence  Is  undisputed 
that  the  purchase  was  made  of  Prlen,  that 
the  machine  was  received  through  his  agen- 
cy, and  that  It  was  to  him  that  written  no- 
tice of  breach  of  warranty  should  have  been 
sent 

There  is  a  further  defect  In  the  notice. 
The  question  In  that  regard  seems  to  have 
been  passed  upon  on  the  former  appeal. 
Trapp  V.  New  BlrdsaU  Co..  99  Wis.  468,  76 
N.  W.  77.  The  contract  required,  as  before 
indicated,  that  the  notice  should  specify 
wherein  ttie  machine  failed  to  satisfy  the 
warranty.  The  evidence  before  was  to  the 
effect  that  the  notice  Informed  api)ellant 
that  the  "engine  would  not  do  the  work," 
and  that  respondent  would  "not  accept  it  or 
pay  for  it"  On  the  last  trial  the  evidence 
was  the  same.  When  the  case  was  here  be- 
fore it  seemed  that  saying  "the  machine 
will  not  do  the  work,"  coupled  with  the 
statement  "I  will  not  accept  it  or  pay  for 
it"  clearly  did  not  satisfy  the  prorislons  of 
the  contract  Therefore  we  decided  that  the 
notice  was  insufficient,  saying  that  it  mani- 
festly did  not  Inform  appellant  that  the  ma- 
chine would  not  come  up  to  the  warranty, 
but  did  contain  Information  that  it  would 
not  successfully  operate  respondent's  thresh- 
ing-machine outfit.  It  was  then  thought 
and  the  decision  was  in  accordance  there- 
with, that  when  respondent  said  he  would 
not  keep  the  machine  or  pay  for  It  thereby 
foreclosing  In  advance  any  offer  to  remedy 
the  difficulty  complained  of,  the  natural  con- 
clusion was  that  such  difficulty  was  that  the 
machine  did  not  have  sufficient  capacity  to 
operate  respondent's  threshing-machine  out- 
fit That  constmctlon  of  the  notice  was  in 
harmony  with  all  the  evidence  In  the  case. 
The  language  of  the  notice,  if  ambiguous  at 
all,  was  not  so  in  its  literal  sense,  in  the 
light  of  the  evidence.  There  was  no  case  of 
ambiguity  under  circumstances  warranting  a 
resort  to  extrinsic  evidence  in  arriving  at 
the  truth,  from  which  evidmce  conflicting 
reasonable  Inferences  might  bp  drawn,  mak- 
ing a  jury  question  under  rules  governing 
the  construction  of  the  language  of  con- 
tracts. Vilas  V.  Bundy,  106  Wis.  168,  81  N. 
W.  812.  The  evidence  being  the  same  now, 
the  formw  decision  precludes  a  reconsidera- 
tion of  the  matter.  The  court  having  once 
spoken,  whether  the  decision  was  right  or 


wrong,  what  was  said  must  stand  as  the 
truth  for  the  purposes  of  this  case.  The 
doctrine  is  familiar,  and  is  unbending,  that 
when  a  point  is  once  decided  in  a  case,  and 
the  time  has  passed  for  a  review  thereof. 
that  decision  must  ever  thereafter  be  receiv- 
ed between  the  parties,  on  the  question  In- 
volved, as  the  trntb.  "Judlda  sunt  tanqnam 
Juris  dicta  et  pro  verltate  accipiuntur." 

There  is  no  escape,  aa  it  seems,  from  the 
foregoing  conclusion.  How  the  learned  trial 
court  came  to  overlo(A  the  fact  that  on  the 
former  appeal  the  notice  was  held  insuffi- 
cient aa  a  matter  of  law  and  the  rule  that  the 
decision  thus  made  was  binding  on  a  second 
trial,  the  evidence  being  the  same,  is  not  per- 
ceived. Possibly  it  resulted  from  the  fact 
that  because.  In  an  mrderly  consideration  of 
the  case  here,  after  holding  that  the  notice 
was  insufficient  the  contrary  was  assumed, 
hypothetlcally,  as  a  basis  tor  consideration 
of  &  farther  question,  likewise  held  to  call 
for  a  reversal  of  the  Judgment  It  was  sup- 
posed that  the  Judgment  finally  turned  stee- 
ly on  the  last  point  decided,  and  that  the  de- 
cision on  that  point  only  was  to  be  oonsid- 
wed  res  adjudicata.  It  is  not  infrequent 
that  the  rule  is  advanced  that  nothing  is  res 
adjudicata  in  a  case  except  the  particular 
point  necessary  to  the  decision.  That  Is  an 
extreme  view  of  the  doctrine  of  res  adjudi- 
cata. It  is  resorted  to  sometimes  by  counsel 
to  avoid  the  force  of  an  adverse  dedsion, 
and  sometimes,  seemingly,  by  courts  as  a 
Juartiflcation  for  changing  their  poaitlon 
without  distinctiy  overruling  anything  pre- 
viously said.  Such  extreme  doctrine  has  not 
found  favor  in  this  court  Buchner  v.  Rail- 
way Co.,  60  Wis.  264,  19  N.  W.  56;  Brown 
V.  Railroad  Co.,  108  Wis.  137,  154.  77  N.  W. 
748,  78  N.  W.  771.  4:4  li.  R.  A.  679;  Hart  v. 
Houlton,  104  Wis.  349,  80  N.  W.  699.  A 
study  of  those  cases  will  show  that  every 
point  in  or  assumed  to  be  in  a  case,  and  con- 
sidered and  decided  as  a  basis  for  the  final 
conclusion  reached,  to  as  effectually  decided 
as  if  It  were  the  sole  point  hi  controversy 
and  the  only  one  upon  which  Judgment  ooxdd 
rest  If  that  were  not  the  case,  when,  in 
the  orderly  consideration  of  assignments  of 
error  on  appeal,  either  of  several  are  held 
to  support  the  final  determination  reached,  it 
would  be  easy  thereafter.  In  using  the  deci- 
sion as  authority,  to  so  shift  one's  position- 
claiming  at  one  time  that  a  particular  pohit 
was  all  that  was  necessairy  thereto,  and  that 
what  was  said  on  other  points  was  obiter, 
and  at  other  times  that  one  of  such  other 
points  was  all  that  was  necessary  to  the  de- 
cision, and  that  what  was  said  on  others  was 
entirely  unnecessary  and  should  be  consid- 
ered as  obiter— as  to  render  the  decision  use- 
less for  any  other  purpose  than  the  particu- 
lar relief  granted  in  the  case. 

Respondent's  counsel  say  that  admitting 
that  notice  was  not  given  of  the  failure  of 
the  machine  to  satisfy  the  warranty,  as 
required  by  the  contract;  that  was  waived 
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by  tlw  fact  that  the  notice  which  was  giv- 
en was  recognized  and  acted  upon,  an  agent 
of  appellant  having  visited  the  machine  and 
endeav(»«d  to  make  it  perform  as  guaran- 
tied. The  doctrine  la  familiar  that  under 
sncb  a  contract  as  the  one  here,  If  the  sellw 
acts  in  respect  to  remedying  defects  in  the 
machine,  without  the  notice  which  the  con- 
tract  calls  for,  the  omission  to  Insist  upon 
such  notice  effectually  changes  the  contract 
so  as  to  make  It  conform  to  the  conduct  of 
the  parties;  that  such  conduct  waives  the 
giving  of  any  notice  other  than  that  upon 
which  it  Is  based.  Kingman  v.  Watson, 
97  Wis.  see,  78  N.  W.  438:  Manufacturing 
00.  v.  Feary,  40  Neb.  226,  68  N.  W.  718; 
Davis  V.  Bntrick,  68  Iowa,  94,  26  N.  W.  27; 
Wendall  v.  Osborne,  63  Iowa,  99,  18  N.  W. 
709;  Trust  Co.  v.  Welch,  47  Minn.  183.  49  N. 
W.  740;  Manufacturing  Ca  v.  Trlndle,  71 
Iowa.  600,  S3  N.  W.  79.  The  difficulty  in  ap- 
plying that  doctrine  to  the  evidence  In  this 
case  Is  that  there  Is  no  evidence  that  ap- 
pellant acted  on  the  defective  notice  If  one 
was  sent  There  Is  evidence  that  one  o£ 
appellant's  agents  visited  the  machine  after 
the  notice  Is  claimed  to  have  been  given, 
but  there  Is  no  evidence  that  he  was  sent 
by  appellant  or  that  appellant  had  knowl- 
edge of  his  conduct  The  mere  fact  that 
the  agent  so  acted  did  not  bind  appellant 
The  contract  expressly  provided  that  no 
agent  should  possess  authority  to  add  to  It  In 
any  way  or  to  waive  any  of  Its  provisions. 
It  follows,  as  contended  by  appellant's  coun- 
sel in  the  court  below,  as  appears  by  the 
record,  and  here  also,  that  there  was  "an  en- 
tire failure  of  proof  In  respect  to  compliance 
with  the  contract  on  the  subject  of  notice 
of  the  alleged  insufficiency  of  the  machine^ 
and  that  there  was  no  evidence  to  establish 
a  waiver  of  the  notice.  Hence  the  case 
should  have  been  taken  from  the  Jury  as 
requested  by  appellant's  counsel.  Nichols 
V.  Ohase,  108  Wis.  670,  70  N.  W.  772. 

If  we  could  have  passed  successfully  the 
obstacles  already  referred  to  in  the  way  of 
supporting  the  Judgment  It  would  neverthe- 
less have  to  be  reversed  because  of  errors 
committed  on  the  trial,  hereafter  referred  to. 

It  was  plainly  decided  on  the  former  ap- 
peal that  the  warranty  was  not  that  the  ma- 
chine would  develop  its  rated  or  any  par- 
tlcBlar  amount  of  power,  nor  that  it  would 
operate  Mr.  Trapp's  threshing-machine  out- 
fit but  that  It  would  do  as  much  and  as 
well  as  other  machines  of  Uke  size  and  pro- 
portlMia;  not  as  much  as  any  other  machine 
In  existence  of  the  same  size  and  propor- 
tl<»i8,  as  seems  to  have  been  understood 
on  the  second  trial,  but  as  other  machines 
—machines  generally— of  like  size  and  pro- 
portions. At  the  commencement  of  the  trial 
the  line  laid  down  by  this  court  for  future 
guidance  In  the  canse  appears  to  have  been 
fairly  understood  by  the  trial  court  but  the 
persistent  efforts  of  respondent's  counsel  to 
place  before  the  Jury  the  fact  that  the  ma- 


chine would  not  successfully  operate  Mr. 
Trapp's  threshing-machine  outfit  though  its 
rating  was  equal  to  the  taslc,  and  that  other 
machines  of  a  lower  rating  would  do  the 
work,  seem  to  have  finally  led  the  court  to 
fall  Into  the  same  error  as  before,  to  a  suf- 
ficient degree  at  least  to  confuse  the  Jury 
and  render  It  quite  probable  that  the  real 
question  at  Issue  was  not  passed  upon  by 
them.  . 

There  is  no  need  to  prolong  this  opinion 
by  referring  at  length  and  In  detail  to  the 
numerous  questions  that  were  allowed  ovar 
objections  made  by  appellant's  counsel,  and 
remarks  made  by  the  Judge  that  were  also 
duly  objected  to,  showing  want  of  compre- 
hension of  the  real  question  for  Investiga- 
tion,-namely,  was  the  machine  capable  of 
doing  as  well  and  as  much  as  other  machines 
of  the  same  slxe  and  proportions?  The  fol- 
lowing are  a  few  of  the  many  Instances  that 
might  be  referred  to. 

Horatio  Smith,  an  expert,  was  allowed  to 
testify  generally,  that  he  did  not  think  the 
engine  In  question  would  do  as  well  as  an- 
other machine  of  like  size  and  proportions. 
On  his  cross-examination  it'  appeared  that 
the  other  machines  that  be  had  In  mind  In 
giving  his  testimmiy  were  dissimilar  In  size 
and  proportions  to  the  one  in  question,  so 
far  as  he  knew;  that  be  had  never  measured 
any  of  them  and  that  his  evidence  was  mere- 
ly guesswwk;  that  so  far  as  he  had  in  mind 
any  basis  for  his  testimony.  It  was  the  rat- 
ed horse  power  of  different  machines.  In 
no  other  respect  were  the  machines  mention- 
ed and  the  one  In  question  similar  In  size 
and  proporti<Mis.  Notwithstanding  that  sit- 
uation, a  motion  to  strike  out  the  ezpert'4 
testimony  was  denied. 

After  regpondenf  8  chief  expert,  Bradshaw, 
had  declared  over  and  over  again  that  the 
engine  In  question  developed  all  the  power 
that  could  be  expected  of  one  with  the  same- 
sized  boiler  and  the  same  amount  of  heating 
surface,  that  It  would  develop  as  much  as 
any  other  engine  of  the  same  construction, 
and  that  the  difference  between  the  power  of 
the  machine  and  others  was  accounted  for  by 
the  fact  that  the  former  had  a  smaller  boiler 
and  less  heating  surface  than  the  latter— that 
it  and  other  machines  mentioned  were  not  of 
like  size  and  proportions— and  In  the  face 
of  an  emphatic  declaration  to  that  effect 
the  trial  court  broke  In  with  the  remark: 
"He  says  they  are.  &e  says  that  the  dif- 
ference lies  in  this,  not  in  like  size  and  pro- 
portion, but  In  the  ratio  of  the  capacity  to 
generate  steam  per  horse  power,"  closing 
with  the  Interrogatory  to  the  witness,  "Is 
that  the  dlfference7'  to  which  the  witness 
answered,  "Tea,  sir,  the  ratio  per  horse  pow- 
er." The  court  then,  addressing  appellant's 
counsel,  said:  "And  he  says  the  same  thing 
la  true  between  your  engines  rated  12  or 
15."  Witness  Bradshaw  had  already  testi- 
fied to  the  simple  fact  not  requiring  the 
knowledge  of  an  expert  to  understand,  that 
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the  power  of  an  engine  with  Its  boiler  de- 
pends on  the  steaming  capacity  of  the  lat- 
ter and  on  the  capacity  of  the  former  to 
convert  steam  pressure  Into  motive  power, 
and  if  the  latter  Is  rated  at  a  Ba£Bclent 
amount  to  develop  15  horse  power,  yet  the 
boiler  with  Its  fire  box  Is  only  equal  In 
steaming  capacity  to  10  horse  power,  that 
Is  the  limit  of  the  power  of  the  machine. 
If  the  learned  court  did  not  b&ve  In  mind 
the  Idea  that  a  16  horse  power  engine,  ac- 
cording to  Its  rating,  with  only  effective 
heating  surface  sufficient  to  generate  steam 
to°  work  the  engine  up  to  12  horse  power,  and 
an  engine  of  the  same  rated  horse  power 
with  a  boiler  having  steaming  capacity  suffi- 
cient to  work  the  engine  up  to  9  horse  power, 
were  not  dissimilar  In  size  and  proportions, 
he  certainly  conveyed  that  idea  to  the  Jury 
and  led  the  witness  to  do  the  same,  though 
the  latter  had  repeatedly  said  before,  and 
also  said  afterwards,  that  the  undersized 
boiler  in  the  machine  in  question  was  the 
cause  of  the  small  capacity  thereof  in  com- 
parison with  its  rated  horse  power. 

After  the  occurrence  above  referred  to, 
and  upon  the  witness  Bradshaw  again  tes- 
tifying that  the  undersized  boiler  in  the  ma- 
chine was  what  made  it  deficient  In  power, 
it  being,  as  he  said,  smaller  than  In  any  oth- 
er machine  of  a  like-rated  horse  power  that 
be  had  ever  seen,  appellant's  counsel,  to  ob- 
tain a  declaration  from  the  witness  in  the 
nature  of  a  necessary  conclusion  from  what 
be  had  said,  asked  this  question:  "Then 
the  two  engines  are  not  alike?"  Without 
giving  the  witness  time  to  answer,  the  court 
said:  "Well,  I  must  suggest  that  you  must 
not  confuse  the  Jury  by  assuming  that  the 
simple  fact  of  construction  Is  the  basis  of 
this  lawsuit  It  Is  the  question  of  horse 
power,  and  that  is  the  warranty."  At  that 
point,  evidently,  the  effect  of  the  previous 
decision  of  this  court  had  ceased  to  guide 
the  trlaL  The  Idea  was  prominent  that  re- 
spondent purchased  a  machine  guarantied  to 
develop  a  certain  amount  of  horse  power 
and  was  entitled  to  recover  If  the  effective 
horse  power  was  not  as  much  In  proportion 
to  the  rated  horse  power  as  other  machines. 
Nothing  had  been  said  in  the  case,  up  to  the 
time  the  remark  quoted  was  made,  about 
construction  of  engines,  that  did  not  bear  on 
dissimilarity  of  size  and  proportions  between 
the  engine  in  question  and  other  machines, 
so  the  Jury  must  have  understood  by  such 
remark  that  respondent  was  entitled  to  an 
engine  capable  of  developing  as  much  effect- 
ive horse  power  per  rating  as  other  machines 
developed,  regardless  of  physical  size  and  pro- 
portions. Later,  and  immediately  following 
nn  explanation  by  the  witness  that  the  capaci- 
ty of  a  boiler,  with  its  connections.  In  effective 
heating  surface.  Is  vital  In  respect  to  the 
subject  of  size  and  proportions,  the  court 
said  to  the  witness:  "What  we  want  to 
know  is,  do  you  find  that  this  engine  in  ques- 


tion has  the  same  boiler  capacity  that  oth- 
ers of  like  size  and  pr(qK»rtions  have?"  to 
which  the  witness  answered:  "No,  sir,  no; 
nor  one  of  smaller  horse  power."  The  wit- 
ness having,  as  indicated,  many  times  testi- 
fied that  the  engine  had  as  much  boiler  ca- 
pacity i>er  actual  horse  power  as  other  en- 
gines, but  that  he  had  never  seen  one  with 
such  small  boiler  capacity  with  an  engine 
■o  large,  the  only  reasonable  conclusion 
from  the  remark  of  the  court  is  that  the 
Judge  had  In  mind  boiler  capacity  to  rated 
horse  power,  and  that  he.  In  effect,  told  the 
Jury  that  similarity  of  size  and  proportions, 
between  the  machine  In  question  and  others, 
depended  on  that,  and  the  witness  answered 
accordingly.  There  can  be  no  mistake  about 
that,  as  the  witness  later  testified,  emphat- 
ically that  no  other  machine  of  the  same 
size  and  proportions  In  every  respect  would 
develop  any  more  power. 

The  erroneous  and  prejudicial  ideas  thus 
placed  before  the  Jury  for  their  guidance 
were  emphasized  and  given  all  the  signifi- 
cance possible  without  specific  Instructions 
from  the  bench,  by  Inserting,  as  a  i>art  of  the 
special  verdict,  this  question:  "How  many 
horse  power  was  required  to  run  and  operate 
plaintiffs  Advance  separator  with  his  feeder, 
bagger  and  blowstacker  attachments?"  The 
answer  of  the  Jury  was,  "Fifteen  horse  power." 

By  the  foregoing  brief  review  of  errors 
committed  In  presenting  the  evidence  to  the 
Jury,  It  is  manifest  that  appellant  has  not 
had  a  fair  trial.  The  case  was  tried  on  a 
false  theory,  substantially  the  same  as  be- 
fore. 'If  there  is  any  difference  between  the 
two  trials  it  Is  In  the  degree  only  In  which 
the  court  departed  from  the  true  line.  In 
the  first  Instance  a  wrong  theory  was  sus- 
tained from  the  beginning  to  the  end;.  In  the 
last,  a  right  start  was  made,  In  accordance 
with  the  decision  of  this  court,  but  the  end 
was  substantially  the  same  as  before.  True, 
the  Jury  decided  In  form.  In  answer  to  one  of 
the  special  questions,  that  the  machine  was 
not  capable  of  doing  as  much  and  as  well  as 
other  machines  of  like  size  and  proportions, 
but  it  is  probable,  if  not  reasonably  certain, 
that  since  It  required  15  horse  power  to  oper- 
ate Mr.  Trapp's  threshing-machine  outfit,  and 
the  machine  in  question  was  purchased  to  do 
that  work,  and  other  machines  of  like-rated 
horse  power  or  less  were  equal  to  the  task 
but  the  former  was  not,  the  Jury  said  it  was 
not  capable  of  doing  as  much  and  as  well  as 
other  machines  of  like  size  and  proportions 
within  the  meaning  of  the  guaranty. 

It  is  significant  that  counsel  for  respondent 
admit  In  the  printed  brief,  as  we  understand 
it,  the  correctness  of  the  foregoing.  But 
they  say  that  the  constructlmi  of  the  contract 
(St  warranty  contended  for  by  appellant  Is 
unreasonable;  that  to  hold  that  it  means 
Just  what  It  says,  1.  e.,  that  the  machine  Is 
as  good  in  working  efficiency  as  other  ma- 
chines of  the  same  size  and  proportloDa^  1» 
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to  give  mo  effect  to  It  for  the  porcbaser's  pio- 
tectlon,  theref(»e  that  some  other  construc- 
tion should  be  adopted.  To  that  there  are 
several  antrvrers:  First,  the  point  was  folly 
settled  on  the  former  trial  and  Is  not  now 
open  to  change.  It  Is'  respondent's  mlsfor- 
tvine  that  he  secured  a  verdict  by  counsers 
failure  to  regard  the  plain  rule  laid  down  for 
the  second  trial,  and  persistence  In  such  fail- 
ure till  the  trial  court  was  swung  away  from 
the  safe  position  first  taken.  Second,  since 
the  language  of  the  guaranty  is  so  plain  that 
it  does  not  admit  of  any  other  construction 
than  that  given  to  it,  a  resort  cannot  be  had 
to  Judicial  construction  to  turn  a  bad  Into  a 
good  contract  If  parties,  with  their  eyes 
open,  will  make  nnreasonable  contracts, 
courts  cannot  save  them  from  the  conse- 
quences thereof.  Third,  the  warranty,  as  It 
reads,  evidently  covers  all  that  the  seller  was 
willing  'to  guaranty.  It  bound  Itself  to  make 
good  any  defect  In  material  and  worlunaa- 
ship,  and  any  deficiency  in  working  power 
as  compared  with  machines  made  by  others, 
of  the  same  size  and  proportions.  There  was 
a  careful  avoidance  of  any  stipulation  that 
the  machine  would  develop  any  particular 
amoimt  of  horse  power.  It  contemplated 
that  the  seller  should  not  be  held  responsible 
for  any  fault  in  respect  to  the  mere  sise  of 
the  boiler,  in  that  it  was  not  large  enough 
to  supply  8u£Elcient  steam  to  the  engine  to 
work  it  up  to  the  power  of  other  machines 
having  a  similar  sized  engine  In  rating.  The 
guaranty  was  of  the  machine  as  it  was,  not 
as  it  would  be  with  a  larger  boiler.  There 
is  nothing  so  very  unreasonable  about  that, 
so  long  at  least  as  there  was  no  hidden  mean- 
ing in  the  words  used  to  express  what  was 
Intended. 

It  seems  that  we  make  no  mistake  in  say- 
ing that  respondent's  counsel  admit  that  the 
case  was  tried  and  submitted  to  the  jury  on 
the  theory  that  want  of  a  boiler  large  enough 
to  develop  as  much  power  as  other  15  horse 
power  engines  was  covered  by  the  warranty. 
They  say  appellant's  counsel  should  not  com- 
plain, since  It  was  shown  by  unmistakable 
evidence  that  the  defective  proportions  of 
the  engine  was  what  rendered  it  Incapable 
to  come  up  to  other  machines  of  like  size 
and  proportions.  To  make  that  sensible,  we 
must  conclude  that  "defective  proportions" 
In  counsel's  statement,  refers  to  the  idea  that 
the  boiler  was  too  small,  and  the  heating 
surface  of  furnace  and  boiler  too  little,  and 
that  by  the  term  "similar  size  and  propor- 
tions" they  refer  to  rated  horse  power,  though 
It  is  difficult,  it  must  be  admitted,  to  get  that 
sense  out  of  the  expresslcHi  or  determine  Just 
what  counsel  means.  We  are  aided  by  a 
branch  of  their  argument  further  along  in  the 
brief,  under  the  heading,  intended,  as  it  ap- 
pears, to  give  it  particular  significance: 
"Lack  of  horse  power  of  the  machine  was 
caused  by  Its  undersized  boiler."  As  it  was 
distinctly  said  on  the  former  trial,  and  is  now 
affirmed,  that  the  warranty  did  not  Insure 


against  an  undersized  boiler,  counsers  argu- 
ment amounts  to  an  admission  that  the  Judg- 
ment Is  erroneous. 

The  Judgment  of  the  circuit  court  is  re- 
versed and  the  cause  remanded  for  a  new 
trial. 


CONSOLIDATBD  WATBR-POWBE  CO.  v. 
NASH. 

NASH  V.  CONSOLIDATED  WATEB-POW- 
ER  CO. 

(Supreme  Court  of  Wisconsin.    March  19,' 
1901.) 

CORPORATIONS  —  POWBRS  OP  OFFICERS  —  AU- 
THORITY TO  CONVEY  PROPERTY  —  iLORBB- 
MISNT— SIGNATURE  —  RATIFICATION  —  ARBI- 
TRATION—AWARD—MONEY VALUE— SPECIFIC 
PBRFORHANCE. 

1.  The  officers  of  an  active  corporation  have 
no  power  to  convey  its  entire  manufactoring 
plant  without  authorization  by  the  stockhold- 
ers, since  the  officers'  authority  only  extends  to 
the  doing  of  acts  in  the  line  of  business  con- 
templated to  be  done  by  the  corporation. 

2.  Defendant  and  several  outers  agreed  to 
convey  their  property  to  a  corporation  to  be 
formed,  the  agreement  to  be  binding  when  sign- 
ed by  certain  parties  named  therein,  among 
whom  were  three  corporations.  The  parties 
named  all  signed,  the  president  and  secretary 
of  each  of  the  corporations  signing  for  them 
without  authority  from  the  stockholders.  By 
the  terms  of  the  agreement  oil  the  property  of 
the  corporations  was  to  be  conveyed  to  the  new 
corporation.  Edd  not  a  signature  by  all  the 
parties  to  the  agreement^  ho  aa  to  make  it  bind- 
mg  on  the  defendant,  smce  the  officers  of  the 
corporations  had  no  ri^ht  to  sign  for  them. 

3.  A  subsequent  ratification  of  the  officers' 
acts  by  the  stockholders  of  the  corporation 
would  not  make  the  agreement  binding  on  the 
defendant,  sne  of  the  contemplated  original  par- 
ties, when  he  bad  withdrawn  prior  to  the  rati- 
fication. 

4.  Defendant  and  several  others  agreed  to 
convey  their  property,  consisting  of  dams,  mills, 
water  power,  mill  machinery,  etc.,  to  a  cor- 
poration to  be  formed,  and  to  take  in  consid- 
eration therefor  such  share  in  the  stock  of  the 
corporation  as  should  be  apportioned  by  a  board 
of  arbitrators  on  account  of  their  respective 
holdings  of  property.  The  arbitrators  awarded 
stock  to  the  parties  in  proportion  to  the  number 
of  feet  of  fall  in  the  river  opposite  the  various 
properties,  entirely  disregarding  the  money 
value  of  the  same.  The  properties  in  fact  dif- 
fered widely  in  value,  some  of  those  having 
the  greatest  market  value  having  tlie  least 
river  fall.  Held  not  an  award  binding  on  de- 
fendant, since  the  award  should  have  been  made 
according  to  money  valuation. 

5.  Where  defendant  agreed  to  convey  property 
to  a  corporation  in  return  for  a  number  of  shares 
to  bo  awarded  by  arbitrators,  and  the  decision 
of  the  arbitrators  was  IHeeal  and  v<rfd,  releasing 
the  defendant  from  his  obligation,  the  court  bad 
no  power  to  revise  the  award  of  the  arbitrators 
and  then  decree  a  conveyance,  since  the  defend- 
ant was  under  no  legal  obligation  to  convey 
after  the  illegal  award. 

Appeal  from  circuit  court,  Wood  county; 
O.  B.  Wyman,  Judge. 

Action  by  the  Consolidated  Water-Power 
Company  against  Thomas  B.  Nash.  From 
M,  Judgment  modifying  an  award  of  arbitra- 
tors and  decreeing  specific  performance  both 
parties  appeal.    Reversed. 
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This  suit,  brought  by  the  plaintiff  to  com- 
pel specific  performance  by  the  defendant  of 
a  contract  to  convey  certain  lands  and  vrater 
power  in  the  Wisconsin  river,  near  Grand 
Rapids,  presented  substantially  the  following 
facts,  either  undisputed  or  found  by  the  court 
upon  sufficient  evidence:  In  iSQi  various  in- 
terests in  lands,  riparian  easements,  and 
water  powers  existed  In  the  vicinity  of 
Grand  Rapids  and  Centralla,  which,  how- 
ever, utilized  but  a  part  of  the  power  of  the 
water  there  flowing,  of  which  further  utili- 
zation and  development  was  also  obstructed 
by  the  conflicting  rights  of  different  owners. 
On  July  16th  of  that  year  some  eight  or  ten 
of  these  owners  had  prepared  a  written 
agreement  reciting  the  belief  "that  the  wa- 
ter power  at  said  cities  would  be  of  more 
value  If  consolidated  and  Improved  upon 
one  general  plan  with  reference  to  the  value 
of  the  whole  water  power,"  and  declaring 
that  they  agreed  with  each  other  to  convey 
all  their  respective  Interests  in  lands,  ri- 
parian rights,  and  water  power,  Including 
dams,  mills,  mill  machinery,  and  personal 
property,  S];>e€ifled  in  schedule,  to  a  corpo- 
ration to  be  formed  and  to  be  called  Consol- 
idated Water-Power  Company,  "and  to  take 
in  consideration  of  such  conveyance  and  for 
the  same  such  share  in  the  stock  of  said 
corporation  as  shall  be  apportioned  to  each 
of  us  by  a  board  of  arbitrators  on  account 
of  our  respective  separate  Interests  and  own- 
ership in  said  lands,  riparian  rights,  and 
water  power,  and  other  property  above 
specified."  Then  followed  a  description  of 
the  property  and  the  names  of  the  arbitra- 
tors, and  the  contract  continued:  "We 
agree  to  'abide  by  the  decision  of  said  board 
of  arbitrators,  and  to  take  such  amount  of 
stock  in  said  corporation  as  such  board  shall 
award  to  each  of  us  on  account  of  our  con- 
vej'ance  of  our  interest  in  said  properties. 
•  •  •  The  conveyance  to  be  made  in  ex- 
ecution of  this  agreement  shall  be  made 
when  called  for  by  the  company  to  be  form- 
ed. ••  *  The  said  board  of  arbitrators 
shall  place  a  separate  valuation  upon  the 
water  wheels,  shafting,  machinery,  and  mill 
buildings,  and  personal  property  of  each  of 
the  undersigned,  not  Including  the  founda- 
tion." Each  was  to  have  option  to  remove 
such  property  within  a  limited  time,  "the 
same  to  be  kept  by  him  at  the  valuation 
fixed  upon  the  same  by  the  board  of  arbi- 
trators." The  proposed  agreement  conclud- 
ed: "This  agreement  shall  not  be  binding 
upon  either  or  any  of  the  parties  thereto 
until  It  Is  signed  and  executed  by  the  fol- 
lowing named  persons  and  corporatlcois,  to 
wit,  W.  E.  Mack  and  C.  A.  Spencer,  Thomas 
E.  Nash  and  .Tohn  L.  Nash,  B.  G.  Chandos 
and  B.  G.  Chandos,  as  administrator  of  the 
estate  of  Marian  L.  Benslcy,  deceased,  the 
Wisconsin  Wood-Pnlp  Company,  the  Grand 
Rapids  Water-Power  Company,  and  the  Pi- 
oneer Wood-Pulp  Company,  F.  MacKinnon, 
and    0.  A.  Spencer;    and    when    so    signed 


and  executed  the  same  shall  be  binding  upon 
each  and  every  one  of  said  parties  and  their 
respective  legal  representatives,  heirs,  snc- 
cesBors,  and  assigns."  This  writing  was 
signed  by  all  the  individuals  mentioned  In 
said  last  paragraph,  atad  to  It  were  subscrib- 
ed the  names  of  the  Wisconsin  Wood-Pulp 
Company,  by  W.  E.  Mack,  secretary,  and 
O.  A.  Spencer,  president.  Grand  Rapids  Wa- 
ter-Power Company,  by  C.  A.  Spencer,  secre- 
tary, and  F.  MacKinnon,  president,  and  Pi- 
oneer Wood-Pulp  Company,  by  F.  MacKin- 
non, secretary,  and  (jeorge  E.  Hoskinson, 
president;  such  signatures  being  made  by 
the  respective  officers  without  any  authority 
from  the  stockholders  of  the  respective  cor- 
porations in  meeting,  and  without  any  au- 
thority from  directors  of  the  Grand  Rapids 
Water-Power  Company.  On  July  28th  fol- 
lowing a  number  of  the  signers  of  that  agree- 
ment executed  formal  articles  of  incorpora- 
tion of  the  Consolidated  Water-Power  Com- 
pany, and  caused  the  same  to  be  filed,  and 
a  certificate  to  be  procured  from  the  secre- 
tary of  state;  but  no  further  steps  were  pres- 
ently taken  towards  organizing  or  launch- 
ing such  corporation.  On  February  13, 1895, 
the  above-named  arbitrators  called  together 
all  of  the  Individuals  whose  names  are  sub- 
scribed to  the  agreement  of  July  16,  1894, 
and  announced  their  award,  together  with 
the  basis  on  which  the  same  had  been  made. 
At  that  time  the  defendant  and  his  brother, 
John  L.  Nash,  who  was  then  associated  with 
him  In  the  ownership  of  the  property  no'w 
in  litigation,  being  dissatisfied  both  with  the 
result  of  the  said  award  and  with  the  con- 
duct of  the  arbitrators,  announced  that  they 
withdrew  from  the  agreement  of  July  16, 
1894,  and  would  proceed  no  further  with  It 
Notwithstanding  this  announcement,  an  at- 
tempt was  made  on  the  20th  of  February 
to  bold  a  meeting  of  all  of  the  subscribers 
to  that  agreement  as  a  meeting  of  stock- 
holders to  organize  the  plaintiff  corporation, 
notice  being  served  on  defendant  and  his 
brother.  They  attended  at  the  time  of  that 
meeting,  and  reiterated  their  declaratiqn  that 
they  repudiated  and  withdrew  from  the 
agreement  of  July  16,  1894,  whereupon  they 
left  the  room,  and  thereafter  had  no  partici- 
pation In  any  further  proceedings  of  the 
plaintiff  corpoi'Btlon  or  of  its  members.  Quite 
Immediately  thereafter  attempted  subscrip- 
tions to  the  capital  stock  of  the  plaintiff 
corxnration  by  the  other  signatories  were 
had,  and  attempted  conveyances  of  the  vari- 
ous parcels  of  real  estate,  the  conveyances 
by  the  three  signatory  corporations  being  ex- 
ecuted without  express  authority  of  any 
stockholders'  meeting.  At  some  later  date- 
apparently  without  formal  action— the  cap- 
ital stock  of  the  plaintiff,  which  was  issu- 
able to  these  three  corporations,  was  dis- 
tributed among  their  stockholders  except  as 
to  one  stockholder  in  the  Pioneer  Wood-Pulp 
Company,  to  whom  none  was  ever  distrib- 
uted, and  who  is  not  shown  to  have  partici- 
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pated  personally  In  any  of  the  proceedings. 
Tbe  title  of  the  property  of  the  Bensley  es- 
tate nerer  was  attempted  to  be  transferred 
by  the  administrator,  bnt  nnder  a  mortgage 
foreclosure  Judgment  standing  against  it  a 
sale  was  made,  and  property  bid  In  by  a 
stranger  to  the  record,  and  by  him  conveyed 
to  the  plaintiff,  and  stocli  issued  to  him  there- 
for. On  June  15,  1895,  suit  was  commenced 
by  the  plaintiff  against  the  defendant  and 
his  brother,  John  L.  Nash,  for  specific  per- 
formance, and  to  compel  conveyance  of  their 
property  in  accordance  with  the  agreement 
of  Jaly  16,  1894.  On  tbe  trial  of  that  action 
it  transpired  that  the  title  to  the  Bensley 
estate  property  was  incomplete,  and  the  plain- 
tiff, on  the  30th  day  of  October,  1896,  took 
a  judgment  of  nonsuit  without  prejudice. 
Thereafter  attempts  were  made  to  perfect 
the  Bensley  title,  which  terminated  as  early 
as  June  29,  1897.  No  intimation  was  given 
to  the  defendant  or  his  brother  of  a  purpose 
to  Insist  further  on  their  liability  to  convey 
their  property.  On  the  18th  of  April,  1899, 
the  defendant  purchased  his  brother's  half 
Interest  therein  for  ^,500.  On  June  17,  1899, 
the  mill  and  machinery  were  destroyed  by 
fire,  and  Insurance  to  the  extent  of  $5,500 
paid  to  the  defendant,  and  he  was  negoti- 
ating for  the  erection  of  a  paper-bag  factory 
on  the  property,  when  he  was  Interrupted  by 
the  commencement  of  the  present  action. 
Additional  facts  relevant  to  the  questions 
decided  will  be  found  ita  the  opinion.  The 
Judgment  repudiated  the  award  of  the  arbi- 
trators as  UQt  in  accordance  with  the  sub- 
mission to  them,  and  as  fixing  an  Inadequate 
price  or  proportion  for  defendant's  property, 
and  decreed  specific  performance,  requiring, 
however,  that  the  plaintiff  deliver  to  the  de- 
fendant 842  shares  of  its  stock,  instead  of 
the  135  shares  apportioned  to  him  by  the 
appraisers.  From  the  whole  of  this  Judg- 
ment the  defendant  appeals,  and  from  that 
portion  requiring  the  delivery  of  207  shares 
of  stock  In  addition  to  the  award  of  the 
appraisers  the  plaintiff  appeals. 

George  L.  Williams  (Burr  W.  Jones,  of 
counsel),  for  plaintiff.  B.  R.  Goggins  and 
Wm.  F.  Vilas,  for  defendant 

DODGE,  J.  <after  stating  the  facts),  inie 
defendant  on  his  appeal  ccmtends  that  he 
never  became  bound  by  the  alleged  contract 
of  July  10k  1894,  for  the  reason  that  he  with- 
drew at  a  time  when  he  had  a  right  so  to  do, 
and  before  the  ccmtract  had  become  complete, 
aitd  obligatory  upon  him.  Tbat  contract,  by 
Its  very  terms,  provided  that  it  should  not  be 
binding  upon  either  or  any  of  the  parties 
thereto  until  signed  and  executed  by  a  list 
of  persons  and  corporations  named.  Obvi- 
ously it  was  an  incomplete  instrument  until 
that  clause  was  satisfied.  Until  then  none 
of  the  parties  was  irrevocably  committed  to 
his  decision  to  become  a  party  to  that  agree- 
ment   It  was  ambulatory,  and,  up  to  the 


time  when  the  last  of  the  parties  named  had 
signed  and  executed,  each  of  the  others  had 
a  right  to  change  his  mind,  and  withdraw 
his  assent  thereto.  This  proposition  is  not 
controverted  by  either  party;  as,  indeed.  It 
could  not  well  be.  Thereupon  arises  the  in- 
quiry whether,  on  the  13th  day  of  Febtnary, 
when  the  defendant  exercised  his  election  to 
withdraw,  and  gave  notice  of  such  decision 
to  all  of  the  Interested  parties,  the  contract 
had  been  signed  and  executed  by  all  those 
named.  On  that  date  there  had  been  snb- 
BCribed  to  the  pap«:  the  names  of  all  such 
imrtles,  including  the  name  of  B.  G.  Ohandos 
as  administrator  of  the  estate  of  Marian  L. 
Bensley,  and  the  names  of  the  three  corpo- 
rations the  Wisconsin  Wo«d-Pulp  Company, 
the  Grand  Rapids  Water-Power  Company, 
and  the  Pioneer  Wood-Pulp  Company,  in  the 
form  described  in  the  statement  of  facts. 
The  defendant  contends  nevertheless  that  it 
had  not  in  fact  been  executed  by  any  of  the 
four.  With  respect  to  tbe  Bensley  estate, 
we  think  the  defendant's  position  not  weU 
taken,  for  the  purposes,  at  least,  of  the  pres- 
ent question.  The  paper  was  to  take  effect, 
according  to  its  terms,  when  signed  and  exe- 
cuted, not  authoritatively  on  behalf  of  the 
estate  of  Marian  L.  Bensley,  but  "by  B.  O. 
Chandos  as  administrator."  The  parties  had 
a  perfect  right  to  agree  to  accept  Mr.  Chan- 
dos* signature  as  satisfying  tbe  conditions 
upon  which  the  contract  should  become  ef- 
fectual, assuming,  or  taking  the  chance,  that. 
If  he  so  signed,  be  would  be  able  to  effect  a 
conveyance  of  tbe  property  of  the  estate. 
These  views  are  expressed  merely  with  ref- 
erence to  the  efficacy  of  his  signature  to 
bring  the  paper  Into  existence  as  a  contract 
Whether  thereby  was  created  sufficient  mu- 
tuality of  effective  obligation  to  warrant  spe- 
cific performance  need  not  now  be  discussed. 
As  to  the  corporations,  however,  a  different 
situation  exists.  It  is  shown  that  in  each 
case  the  agreement  bound  substantially  the 
entire  plant  of  each  of  the  three  manufactur- 
ing corporations,  leaving  them  substantially 
no  property  with  which  to  do  business.  It 
Is  shown  that  one,  at  least,  would  be  deprived 
of  all  property  except  bills  and  accounts  re- 
ceivable. It  Is  not  indicated  that  they  were 
other  than  going,  active  corporations.  The 
subscribing  of  the  corporate  names  to  this 
document  by  the  president  and  secretary  of 
each  was  done  without  any  showing  or  pre- 
tense of  actual  authority  either  in  by-laws 
or  vote  of  stockholders,  except  that  In  the 
case  of  two  there  were  votes  of  directors  au- 
thorizing or  ratifying  the  ^ecution  of  the 
agreement 

It  is  a  fundamental  principle  of  the  delega- 
tion of  power  and  authority  that  the  principal 
does  not  act  at  all  when  the  delegatee's  act 
is  outside  of  the  power  conferred.  For  safe- 
ty, this  principle,  of  course,  yields  to  meet 
cases  of  apparent  authority  and  of  riitiflca- 
tlon,  of  which,  however,  nothing  existed  on 
Febmaty  18, 1896.    Ford  ▼.  Hill.  92  Wis.  188, 
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66  N.  W.  116.  If  It  was  not  within  the  «n- 
thorlty  of  the  president  and  secretary  of 
either  of  these  corporations  to  6nter  Into 
this  contract  on  b^aU  of  the  corporation,  or 
to  affix  the  corporate  seal  thereto,  then  the 
same  had  not  been  signed  and  executed  by 
that  corporation.  The  authorities  seem  to 
be  unanimous  to  the  proposition  that  it  is 
not  within  the  general  power  of  president 
and  secretary,  nor  probably  even  within  the 
power  of  the  board  of  directors,  to  convey 
away  the  entire  manufacturing  plant  of  a  go- 
ing corporation.  The  principle  is  that  such 
act  Is  not  in  the  line  of  any  business  contem- 
plated to  be  done  by  the  corporation.  It  being 
In  Its  essence  the  very  negation  of  corporate 
business.  4  Thomp.  Corp.  H  4632,  4951;  Wal- 
worth Co.  Bank  v.  Farmers'  Loan  &  Trust 
Co.,  14  Wis.  325;  Fuel  Co.  v.  Lee,  102  Wis. 
426,  429,  78  N.  W.  5^;  Calteaux  v.  Mueller, 
102  Wis.  625,  629,  78  N.  W.  1082;  Stokes  v. 
PottMy  Co.,  46  N.  J.  Law,  237;  Tappan  ▼. 
Bank,  127  Mass.  107;  Goodyear  Rubber  Co. 
V.  George  D.  ScoU  Co.,  96  Ala.  439,  443,  11 
South.  370.  So  far  as  any  light  Is  thrown 
upon  the  subject  by  our  statutes,  the  limita- 
tions on  the  power  of  officers  over  such  con- 
veyance is  quite  as  restricted  as  above  sug- 
gested. By  section  1748,  Rev.  St  1808,  cor- 
porations are  restrained  from  mortgaging 
their  entire  plant  except  by  consent  of  a  ma- 
jority of  the  stockholders.  Section  1767  pro- 
vides that  the  property  of  any  coriMratlon 
shall  be  used  only  for  the  purposes  prescribed 
by  its  articles  of  association.  By  section 
1776,  a  corporation  Is  given  the  powers  "nec- 
essary or  proper  to  conduct  the  business  or 
accomplish  the  purposes  prescribed  by  its 
articles,  but  no  other  or  greater;  and  may 
take  by  gift,  devise,  purchase  or  otherwise, 
and  manage  and  hold,  and  may,  by  a  vote  of 
a  majority  of  the  stock  given  at  any  regular 
meeting  or  at  any  special  meeting  duly  called 
for  the  purpose,  sell  or  convey  or  authorize 
to  be  conveyed  all  or  any  portion  of  the  prop- 
arty  owned  by  It  •  •  *  But  no  such  cor- 
poration shall  take  or  hold  stock  in  any  other 
corporation  except  upon  and  vHth  the  assent 
of  the  holders  of  three-fourths  of  the  capital 
stock  of  both  the  corporation  proposing  to 
take  such  stock  and  the  corporation  in  which 
It  Is  proposed  to  be  taken."  In  the  light  of 
such  restrictive  provisions,  we  cannot  doubt 
that  an  act  so  remote  from  the  ordinary 
business  of  any  manufacturing  or  business 
corporation  as  the  disposal  of  its  entire  oper- 
ating plant  must  have  the  sanction  of  the 
stockholders  in  meeting  assembled,  and  that 
it  Is  wholly  beyond  the  power  of  the  presi- 
dent and  secretary  to  make  a  contract  for 
such  conveyance  on  behalf  of  the  corporation 
without  such  authority;  especially  when,  as 
here,  It  Is  a  contract,  not  only  to  dispose  of 
the  plant  but  by  the  same  Instrument  to 
subscribe  for  and  agree  to  accept  payment 
in  stock  of  another  corporation.  We  are 
constrained  to  the  conclusion  that  on  Feb- 
ruary 13,  1895,  the  so-called  contract  of  July 


16,  1894,  had  not  been  signed  and  executed 
by  the  three  corporations  whose  names  had 
been  affixed  thereto  without  authority,  and 
that  locus  penitentls  still  remained  for  Nash 
&  Nash  to  withdraw  at  their  option;  that 
they  did  so  In  an  effective  manner  by  noti- 
fication to  all  of  the  parties  Interested  of 
their  refusal  to  be  bound  by  the  contract  or 
further  participate  in  the  scheme  contem- 
plated thereby;  and  that  as  to  them,  said 
Instrument  never  became  a  binding  contract 

Plaintiff  argues  that  although  these  corpo- 
rations had  not  executed  the  agreement,  all 
of  their  stockholders  subsequently  ratified  It 
by  assenting  to  conveyance  of  the  real  estate 
specified,  and  by  Indivldtially  accepting  the 
capital  stock  of  the  plaintiff  corporation. 
Even  that  fact  Is  not  established  with  refer- 
ence to  the  Pioneer  Wood-Palp  Company,  for 
It  is  shown  without  controversy  that  Mrs. 
Hosklnson  was  a  stockholder  therein,  and 
that  she  never  did  receive  any  of  the  stock 
in  the  plaintiff  company,  and  there  is  no  evi- 
dence that  she  ever  had  knowledge  either  of 
this  agreement  or  of  a  conveyance  in  pursu- 
ance thereof.  But  all  such  discussion  Is 
apart  from  the  question  now  under  consider- 
ation, for  the  ratification,  if  any,  did  not  take 
place  until  after  Nash  &  Nash  had  exercised 
their  election  not  to  be  parties  to  the  agree- 
ment and  could  not  therefore,  serve  to  cre- 
ate an  obligation  which  the  defendant  and 
his  brother  had  never  assumed. 

2.  It  is  also  contended  by  the  defendant 
that,  even  if  he  and  his  brother  were  bound 
by  the  contract  of  July  16,  1§94,  the  three 
arbitrators  therein  named  have  never,  in  ac- 
cordance with  that  instrument  apportioned 
the  share  In  the  contemplated  corporation  to 
which  defendant  and  his  brother  were  en- 
titled as  consideration  for  a  transfer  of  their 
property.  The  argument  upon  this  conten- 
tion took  a  much  wider  range  than  Is  neces- 
sary for  its  decision.  By  the  finding  it  is 
declared  without  exception  that  the  arbitra- 
tors made  their  apportionment  "by  avrarding 
to  the  several  properties  covered  by  said 
agreement  of  July  16,  1894,  shares  of  the 
whole  water  power  which  they  estimated 
could  be  produced  and  developed  upon  the 
river  by  the  constmctloa  of  a  dam  In  pro- 
.  portion  to  the  number  of  feet  of  fall  In  the 
river  opposite  each  of  the  several  properties 
in'  the  award  of  water  power  value  to  such 
properties,  and  entirely  disregarded  the  real 
market  value  of  the  same,  except  in  reckon- 
ing wheels,  machinery,  and  personal  prop- 
erty." Whether  this  was  a  performance  of 
the  duty  and  auth<Hrity  committed  to  them 
depends  first  of  course,  on  the  agreement  of 
July  16,  1894,  in  the  Ught  of  the  situation 
and  objects  surrounding  the  making  of  it 
The  situation  was  the  existence  of  a  rapid 
and  voluminous  river,  with  a  fall  of  some  30 
feet  In  2^  miles  above  the  business  part  of 
the  now  city  of  Grand  Rapids,  which,  partly 
at  least  for  the  CMnmunlty's  welfare.  It  was 
desired  to  develop;  the  existence  of  numer- 
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OD8  mill  plants  equipped  with  water  wheels, 
boildlngs,  and  machinery,  doing  con^derable 
business,  and  having  some  measure  of  water 
head  already  established  by  wing  dams,  etc., 
and  with  tail  race  and  escape  facilities,  located 
<m  land  differing  widely  in  sale  values  because 
of  proximity  to  business  parts  of  the  city,  to 
streets,  or  to  railroads;  and  the  existence  of 
«ther  lands  on  or  neari  the  river,  varying 
from  that  available  for  mill  plants  or  build- 
ing lots  to  low-lying  stump  lands  worth  five 
dollars  per  acre,  nearly  or  quite  unavailable 
for  any  use,  but  likely  to  be  flooded  In  any 
comprehensive  effort  to  develop  the  water 
jtower.  In  this  situation  the  parties,  being 
owners  of  probably  the  major  part  of  lands 
to  be  affected,  and  having  in  their  several 
ownership  all  the  varieties  above  outlined, 
entered  into  agreement  to  effect  a  general 
plan  Involving  the  damming  of  the  river,  with 
all  the  results  of  flooding  some  lands,  destroy- 
ing or  impairing  some  sites  and  water  pow- 
ers, and  greatly  improving  others,  by  or- 
ganizing a  corporation  with  power  to  develop 
the  water  power  for  the  purpose  of  selling  or 
leasing,  but  not  to  own  or  operate  mills  and 
factories.  To  this  end  it  was  and  would  be 
necessary  for  such  corporation  to  acquire  by 
purchase  or  condemnation  either  the  real  es- 
tate to  be  affected  by  their  enterprise  or 
rights  therein  likely  to  be  impaired.  As  a 
considerable  nucleus  of  the  property  and 
rights  so  necessarily  to  be  acquired,  the  par- 
ties proposed  to  omvey  what  they  owned 
without  condemnation,  and  to  accept  pay  in 
stock  of  the  corporation.  That  was  the  es- 
sence of  the  agreement,— that  each  would  sell 
for  stock.  Instead  of  money.  In  this  situa- 
tion, and  upon  such  reasons  and  purposes, 
they  stipulated  as  to  a  method  of  fixing  the 
price  of  their  respective  properties  by  the 
written  contract  of  July  16, 1894,  in  the  terms 
set  forth  in  the  statement  of  facts.  That 
contract  provides  that  each  shall  accept  as 
price  "such  share  in  the  proposed  corpora- 
tion as  shall  be  apportioned  to  him  by  the 
arbitrators."  Does  that  mean  to  commit  to 
that  board  authority  to  apportion  according 
to  whim  or  caprice,  or  according  to  some 
standard  of  proportion  or  relation?  Hardly 
the  former,  for  the  result  were  too  absurd 
for  contemplation  by  business  men  dealing 
with  property  of  actual  value.  If  that  be 
the  construction,  a  simple  division  of  the 
-whole  stock  by  sevQn,  and  apportionment  of 
one-seventh  to  each,  would  have  bound  them, 
although  the  properties  vary  In  value  from 
$1,600  to  $35,000.  Or  even  a  lottery  scheme, 
by  which  the  grand  prize  of  half  the  stock 
might  be  awarded  to  the  owners  of  the  $1,- 
eoo  property,  would  be  within  the  submission. 
Such  purpose  is  not  supposable.  Some  stand- 
ard most  have  been  contemplated  and  in- 
tended to  control  the  apportionment.  That 
being  ao,  the  standard  contemplated  cannot 
be  in  doubt.  There  is  but  one  in  any  wise 
eoDBiatent  with  the  situation,  or  with  the 
proylsl<»s  of  the  contract  itself,  and  that  is 


the  standard  of  the  money  value  of  the  real 
estate  to  be  conveyed.  This  is  primarily  ap- 
parent from  the  contract  itself,  for,  after  de- 
ciding the  portion  of  stock  which  each  was 
to  receive,  the  arbitrators  were  to  place  a 
"separate  valuation"  on  part  of  it;  namely, 
the  buildings,  machinery,  etc.,  which  the 
owner  might  retain,  deducting  such  valua- 
tion from  the  stock  apportioned  for  his  en- 
tire property;  thus  presenting  the  impossible 
mathematical  problem  of  subtracting  money 
value  from  feet  fall  of  water,  or  some  other 
commodity,  if  the  general  apportionment 
were  not  also  according  to  money  value. 
Again,  the  contract  required  each  owner  to 
take  the  awarded  share  of  the  corporation  in 
capital  stock,  which  by  law  can  issue  only  on 
the  basis  of  money  value.  Still  again,  as 
confirmation  of  the  meaning  of  all  the  parties^ 
it  Is  in  evidence  that  in  arranging  the  corpo- 
ration they  each  fixed  an  estimate  of  value 
on  their  respective  properties,  which  was  as- 
sumed as  the  probable  approximate  amount 
of  stock  at  par  which  would  be  distributed 
among  the  original  contractors;  and  the  to- 
tal stock  was  made  enough  larger  to  supply 
a  further  quantity  to  be  sold  for  money  with 
which  to  build  dam  and  pay  other  expenses,— 
a  wholly  unfeasible  project  if  the  signatories' 
properties  were  to  be  turned  in  without  any 
relation  to  money  value.  Further,  it  is  ap- 
parent from  the  situation  and  the  objects  in 
view  that  a  basis  by  which  property  was  to 
be  acquired  by  the  corporation  with  regard 
only  to  foot  fall  of  river  appurtenant  to  it 
would  never  have  been  assented  to  by  those 
owning  small,  but  valuable,  properties.  One 
hundred  and  sixty  acres  of  stump  waste  land, 
having  half  a  mile  of  river  frontage,  and 
many  feet  fall,  could  be  acquired  by  pur- 
chase (perhaps  by  condemnation)  for  a  mere 
fraction  of  the  cost  of  a  valuable  piece  of 
mill  property  in  the  business  part  of  the  city, 
though  the  latter  hare  but  a  few  rods  front- 
age and  a  few  Inches  river  fall  contiguous 
thereto.  It  is  too  unreasonable  for  belief 
that  the  owners  of  the  latter  would  enter  Into 
a  coriwration  bound  in  advance  to  purchase 
the  former  class  of  properties  at  many  fold 
the  price  at  which  it  could  be  condemned  or 
purchased.  We  cannot  avoid  the  coucluUon 
that  the  clear  and  obvious  construction  of 
the  contract  between  the  parties  defines  and 
limits  the  submission  to  the  arbitrators  to  an 
apportionment  according  to  the  money  values 
of  the>  various  properties,  and  the  question 
is  whether  the  award  can,  In  any  reasonable 
sense,  be  considered  a  decision  within  that 
submission.  Can  it  lie  said  that  the  arbitra- 
tors have  exercised,  or  attempted  to  exercise, 
their  judgment  upon  the  question  submitted 
to  them?  If  it  can,  their  award  must  stand 
as  fixing  the  price  of  each  parcel  just  as  fully 
and  finally  as  if  the  amount  fixed  by  them  had 
originally  been  agreed  on  by  the  parties  and 
written  into  their  contract,— subject,  of 
course,  to  impeachment  of  the  award  for 
fraud,    misconduct,    or    mistake.    We    may 
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freely  concede  that  the  award  1b  none  the 
less  binding  because  the  arbitrators  have 
erred  In  Judgement  uimn  any  question  of  fact 
or  law  submitted  to  them  for  judgment 
Such  errors  are  among  the  contingencies 
which  parties  assume  when  they  select  such 
tribunals.  The  mlstalce  which  can  vitiate  an 
award  is  not  a  mistaken  conclusion  upon 
facts  or  law  which  are  considered  and  de- 
cided upon,  but  an  nnconsclous  failure  to 
know  or  apprehend  some  material  fact  or 
right  In  the  light  of  which  their  Judgment 
should  have  been  exercised.  To  these  propo- 
sitions decisions  from  other  courts  hardly 
need  to  be  cited.  Our  own  are  clear.  Early 
T.  Logging  Co.,  68  Wis.  112,  31  N.  W.  714; 
Wood  y.  Treleyen,  74  Wis.  577,  43  N.  W.  488; 
Stubblngs  V.  McGregor,  86  Wis.  248,  56  N.  W. 
641;  Wendt  v.  Vogel,  87  Wis.  462,  58  N.  W. 
764;  Burnham  v.  City  of  Milwaukee,  100  Wis. 
56,  67,  75  N.  W.  1014;  McAlpine  v.  Trustees, 
101  Wis.  468,  78  N.  W.  173;  Hardware  Co. 
V.  Berghoefer,  103  Wis.  359,  364,  79  N.  W. 
664.  But  when  arbitrators  fall  to  decide  the 
question  submitted  to  them  they  indeed  make 
no  award.  Parties  who  agree  to  submit  their 
rights  to  the  Judgment  of  any  tribunal  upon 
a  specified  question  or  conditions  cannot  tie 
affected  by  its  views  on  other  and  different 
ones.  Early  v.  Logging  Co.,  68  Wis.  117,  31 
N.  W.  714;  Stubblngs  v.  McGregor,  86  Wis. 
252,  56  N.  W.  641;  Morse,  Arb.  p.  259;  Allen 
V.  Galpin,  9  Barb.  246;  Gear  v.  Bracken,  1 
Pin.  249.  It  matters  little  what  designation 
be  given  such  procedure  as  here  presented,— 
whether  it  be  termed  a  departure  from  the 
submission,  a  mistake  in  supposing  a  wrong 
standard  or  measure  to  be  the  correct  one, 
or  misconduct,— the  result  is  the  same,  and 
their  so-called  "award"  is  as  if  not  made. 

The  conclusion  from  the  foregoing  is  ob- 
vious and  inevitable.  Having  agreed  only 
to  be  bound  by  the  Judgment  of  the  arbi- 
trators as  to  the  relative  money  value  of 
the  various  properties,  the  defendant  is  not 
bound  by  nor  concerned  In  the  result  of 
their  Judgment  as  to  the  proportion  of  feet 
fall,  nor  even  of  estimated  water  power 
physically  appurtenant  to  each.  Had  the 
arbitrators,  in  the  exercise  of  their  Judg- 
ment, concluded  that  the  money  value  of 
each  property  was  In  fact  measured  by  its 
appurtenant  horse  power,  erroneous  as  such 
view  would  be,  a  different  situation  would 
be  presented;  but  they  have  not  done  this, 
as  appears  by  the  finding,  and  even  more 
clearly  by  some  of  the  testimony.  They 
allowed  to  each  property  the  number  of  feet 
fall  of  the  river  adjoining  its  frontage,  which 
they  computed  Into  proportionate  horse  pow- 
er upon  a  basis  of  assumption  of  total  horse 
power,  the  correctness  of  which  they  did 
not  decide,  as  they  were  seeking  only  propor- 
tions; then  multiplied  the  horse  power  by 
|25,  to  ascertain  the  par  value  of  stock  to  be 
apportioned.  The  ?25  was  adopted  arbitra- 
rily and  without  considering  whether  it  even 
approximated  the  money  value.    One  of  the 


arbitrators  testified  that  they  might  Jnst  as 
well  have  used  $100  as  the  multiplier,  as  it 
would  have  preserved  the  relative  propor- 
tions. This  method  is  illustrated  and  em- 
phasized by  many  other  facts  in  the  record. 
recitation  of  which  is  not  necessary.  They 
only  serve  to  sustain  and  illustrate  the  find- 
ing and  to  confirm  the  conclusion  that  the 
so-called  "award"  embodies  no  decision  by 
the  arbitrators  ux)on  the  question  submitted 
to  them.  We  are  therefore  led,  neceBsarUy. 
to  hold  that  plaintiff  has  failed  to  show  even 
any  legal  obligation  resting  on  defendant  to 
convey  his  property  to  It,  for  that  he  neyer 
became  bound  to  the  alleged  contract  of  July 
16,  1894.  and  for  that  the  share  in  the  plain- 
tiff corporation,  upon  tender  of  which  tn  cap- 
ital stock  his  property  was  to  be  conveyed, 
has  never  been  determined  by  the  arbitra- 
tors, within  the  terms  of  that  agreement. 
Judgment  dismissing  the  complaint  must  be 
directed  on  these  grounds,  and  we  need  not 
discuss  the  very  numerous  and  cogent  equi- 
table considerations  which  defendant  urges 
against  the  mforcement  of  spedflc  perform- 
ance. 

3.  On  plaintiff's  appeal  our  attention  Is 
drawn  to  a  portion  of  the  Judgment  which 
we  are  quite  willing  to  believe  is  Trithout 
precedent,  as  counsel  assert,  and  which  finds 
no  apologist  on  either  side.  After  reaching 
the  conclusion  that  the  award  was  not  such 
as  the  defendant  was  bound  to  accept,  and 
that  no  obligation  rested  upon  him  to  con- 
vey for  the  consideration  so  ascertained, 
the  court  proceeded  to  fix  a  price  with  ap- 
parently no  Justification  save  that  deemed 
reasonable  in  light  of  the  opinion  evidence 
as  to  market  values,  and  to  decree  specific 
performance  upon  payment  of  842  shares  of 
stock,  instead  of  the  135  shares  fixed  by  the 
arbitrators.  It  is  an  imperative  condition 
of  the  equitable  Jurisdiction  to  decree  con- 
veyance In  specific  performance  of  a  con- 
tract that  there  should  be  at  least  a  legally 
binding  contract  to  convey.  The  only  con- 
tract attempted  to  be  proved  was  one  to 
convey  at  a  price  to  be  fixed  by  arbitrators. 
Until  such  price  had  been  fixed,  there  could 
be  no  obligation,  either  on  the  one  side  to 
convey  or  on  the  other  to  receive,  upon  any 
terms.  Neither  had  the  defendant  agreed 
to  sell,  nor  the  plaintiff  to  purchase,  at  any 
other  price,  be  it  reasonable  value,  or  as- 
sessed value,  or  a  value  to  be  ascertained 
by  the  court.  If  the  written  contract  did 
not  bind  according  to  its  terms.  It  did  not 
bind  at  all.  In  such  a  situation  even  a  court 
of  equity  cannot  attempt  so  daring  a  flight 
as  the  making  of  a  contract  between  the 
parties,  and  compelling  them  to  specifically 
perform  it.  Such  was  the  effect  of  the  por- 
tion of  the  Judgment  requiring  the  deliv- 
ery of  842  shares  of  stock  as  condition  of 
defendant's  conveyance,  which,  therefore.  Is 
clearly  erroneous,  and  must  have  caused  re- 
versal had  the  plaintiff  only  appealed. 

Judgment  reversed  on  both  appeals,  and 
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cause  remanded,  with  directions  to  oiter 
Judgment  dismissing  the  complaint  In  tax- 
ing plalntMTs  costs  on  Its  appeal,  not  more 
tban  ^25  will  be  allowed  for  printing. 


ROCKMAN  T.  AGKERMAN. 

(Supreme  Court  of  Wiscoosin.     March  19, 
1901.) 

SERVICK  OF  PUBLICATION— WAIVER  OF  JURIS- 
DICTION—UNDERTAKING  ON  APPEAL^ 

1.  Rev.  St  1898,  t  2639,  provides  that  the 
"service  of  Bununons  may  be  made  without  the 
state  or  bj  pablication  on  a  defendant,"  in 
cases  apecmed,  "on  obtaining  an  order  uiere- 
for"  as  provided  in  section  2/340,  iffovidioc  that 
"the  order  shall  direct  that  service  of  the 
gammons  be  made"  as  therein  designated,  "and 
that  on  or  before  the  day  of  the  first  publica- 
tion" the  plaintiff  shall  mail  copies  of  the  sum- 
mons and  complaint  aa  therein  prescribed.  Held, 
that  the  mailing  of  copies  before  the  malting 
of  the  order,  which  contained  no  direction  there- 
for; was  insnfSclent 

2.  Appearance  solriy  for  the  purpose  of  ap- 
pealing from  a  default  Judgment  for  fore- 
closure of  mortgage  does  not  waive  the  want 
of  jurisdiction  to  enter  the  judgment. 

3.  Ihongh  an  undertaking  on  appeal  by  de- 
fendant from  Judgment  foreclosing  a  mortgage 
omits  plaintiflTs  name  from  the  blank  for  the 
respondent,  and  mentions  the  wrong  person  as 
mortgagee,  it  is  sufficient  to  give  the  appellate 
court  juriadiction,  so  that  a  new  undertaking 
may  be  filed  on  the  argument  under  Rev.  8t 
1SB8,  {3068. 

Appeal  from  circuit  court,  Barron  county; 
A.  J.  Vinje,  Judge. 

Action  b7  N.  M.  Rockman  against  George 
Ackerman,  Impleaded  with  others.  Judg- 
ment for  plaintiff.  Defendant  Ackerman  ap- 
peals.   Reversed. 

Clarence  C.  Coe,  for  appellant  3.  F.  El- 
lis, for  resiwndent 

OASSODAY,  a  J.    This  is  an  action  to 

foreclose  a  note  for  $48  secured  by  a  mort- 
gage on  real  estate  in  Barron  county,  Wis., 
both  executed  by  the  defendant  George  Ack- 
erman January  24,  1894,  and  subsequently 
assigned  to  the  plaintiff.  Judgment  was  en- 
tered thereon  by  default  May  7,  1900.  No 
attempt  was  made  to  serve  the  summona  on 
any  of  the  four  defendants,  except  by  pub- 
lication. The  summons  and  complaint  were 
filed  February  12,  1900.  Twenty  days  prior 
to  that  time  the  attorney  for  the  plaintiff 
made  an  affidavit  to  the  effect  that  he  was 
unable,  with  due  diligence,  to  make  service 
of  the  summons  upon  tbe  four  defendants 
named,  and  stated  that  tbe  post-office  ad- 
dress of  Ackerman  waa  at  St  Paul  Minn., 
and  the  three  other  defendants  at  Chicago, 
and  asked  that  service  of  the  summons 
should  be  made  by  publication.  That  affi- 
davit was  not  filed  with  tbe  clerk  until  7 
days  after  the  entry  of  the  Judgment  An- 
other affidavit  of  the  same  attorney  was 
made  February  5,  1000,  to  the  effect  tbat 
February  2,  1900,  he  mailed  copies  of  the 
snmmons  and  complaint  to  Ackerman,  at  St 
Paul,   and    also   to   tbe   defendant   Albert 


Schonbeck,  at  Chicago.  That  affidavit  was 
not  fficd  with  the  clerk  until  7  days  after 
the  entry  of  the  Judgment  Twenty-five 
days  after  the  making  of  the  affidavit  for 
publication,  and  15  days  after  mailing  sucb 
copies  of  the  summons  and  complaint  and 
S  days  after  the  filing  of  the  snmmons  and 
complaint  with  the  clerk,  to  wit  February 
rr,  ma,  the  plaintiff  obtained  an  order  of 
publication,  dlret^Pag,  in  «ffeet  that  on  or 
before  the  first  publication  of  the  Buuiuieas 
the  plaintiff  should  mall  to  the  respective 
defendants,  at  their  post-office  addresses,  cop- 
ies of  the  summons  and  complaint.  That 
order  was  not  filed  until  7  days  after  the 
entry  of  the  Judgment  February  24,  1900, 
the  plaintilTs  attorney  made  an  affidavit  to 
the  effect  that  on  February  22,  1900,  he  had 
mailed  copies  of  the  summons  and  complaint 
to  the  defendants  Allen  and  wife,  at  Chi- 
cago. That  affidavit  was  not  filed  until  7 
days  after  the  entry  of  tbe  Judgment  The 
publication  of  the  summons  was  commenced 
February  28,  1900,  and  ended  March  80, 
1900.  The  affidavit  of  such  publication  was 
made  April  2,  1900,  but  was  not  filed  until 
7  days  after  the  entry  of  the  Judgment  The 
affidavit  of  the  plaintiff's  attorney  that  none 
of  the  defendants  were  infants,  and  that 
none  of  them  had  answered  or  demurred 
or  appeared  in  the  case,  but  that  all  were 
in  default,  was  made  May  7,  1900,  but.  was 
not  filed  until  7  days  after  the  entry  of  the 
Judgment  Tbe  notice  of  lis  pendens  ap- 
pears to  have  been  filed  17  days  before  the 
filing  of  the  summons  and  complaint,  but 
no  proof  of  such  filing  was  filed  in  the 
clerk's  office  until  7  days  after  the  entry 
of  the  Judgment.  The  Judgment  was  en- 
t«ed  May  7,  1900.  June  4,  1900,  the  de- 
fendant Ackerman  appeared  by  his  attorney 
solely  for  the  purpose  of  appealing  from  the 
Judgment,  and  thereupon  did  appeal  there- 
from. 

The  deformity  of  this  record  Is  not  only 
Inexcusable,  but,  so  far  as  we  now  remem- 
ber, without  a  precedent.  We  shall  not  at- 
tempt to  state  all  the  grounds  for  reversing 
the  Judgment  The  fact  that  the  order  of 
publication  was  not  made  until  25  days  after 
tbe  making  of  the  affidavit  for  publication 
Is  of  Itself  enough  to  show  that  the  trial 
court  was  without  Jurisdiction.  Roosevelt 
V.  Land  &  River  Co.  (Wis.)  84  N.  W.  157. 
It  does  not  appear  from  such  affidavit  nor 
from  the  complaint  that  any  of  the  defend- 
ants were  nonresidents,  nor  that  the  resi- 
dences of  any  of  them  were  unknown.  Sec- 
tion 2C39,  Rev.  St  1898.  And  it  does  ap- 
pear from  the  complaint  that  Ackerman  was 
of  Clinton,  Barron  county,  Wis.,  when  the 
mortgage  was  given;  and  the  affidavit  of  de- 
fault states  that  all  the  defendants  reside 
in  Chicago.  The  section  of  tbe  statute  cited 
provides  that  the  "service  of  the  summons 
may  be  made  without  the  state  or  by  publi- 
cation upon  a  defendant"  In  the  cases  there^ 
In  specified,  "on  obtaining  an  order  therefor 
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as  provided  In"  section  2640,  Rev.  St.  1898. 
That  section  provides  that  "the  order  shall 
direct  that  service  of  the  summons  be  made" 
as  therein  designated,  "and  that  on  or  before 
the  day  of  the  first  publication"  the  plaintiff 
shall  mall  copies  of  the  summons  and  com- 
plaint as  therein  prescribed.  The  order  In 
question  did  so  provide.  But,  as  Indicated  in 
the  statement  of  facts,  none  of  such  copies 
were  mailed  to  any  of  the  defendants  in  pur- 
suance of  that  order,  except  to  Allen  and 
Trlfe.  On  the  contrary,  they  were  mailed 
to  the  other  two  defendants,  including  Ack- 
erman,  15  days  before  the  order  was  made, 
and  10  days  before  the  summons  and  com- 
plaint were  filed.  No  such  Judgment  should 
be  entered  on  default  without  proof  of  the 
service  of  the  summons  being  of  record. 

Counsel  for  the  plaintiff  contends  that 
Ackerman  waived  the  question  of  jurisdic- 
tion by  his  attorney  appearing  "solely  for 
the  purpose  of  appealing  from  the  Judg- 
ment" This  court  has  recentiy  held  that  a 
general  appeal  from  a  Judgment  of  fore- 
closure of  a  mortgage,  taken  by  default,  does 
not  waive  the  want  of  Jurisdiction  of  the 
court  to  enter  the  judgment  Zimmerman 
V.  Gerdes,  106  Wis.  608,  82  N.  W.  632.  Cer- 
tainly such  an  appearance  did  not  give  ju- 
risdiction over  the  subject-matter  of  the  ac- 
tion. 

Counsel  for  the  plaintiff  claims  that  the 
undertaking  on  this  appeal  Is  insufficient  to 
be  effectual  for  any  purpose.  It  Is  in  the 
sum  of  $260,  but  the  plaintiff's  name  Is  omit- 
ted from  the  blank  for  the  respondent,  and 
Albert  Schonbeck  Is  mentioned  as  mortgagor, 
Instead  of  Ackerman.  But  we  think  it  was 
sufficient  to  give  this  court  Jurisdiction,  and 
hence  the  appellant  was  properly  allowed  to 
file  a  new  and  amended  undertaking  on  the 
argument  under  section  3068,  Rev.  St  1898. 
Stolze  V.  Manitowoc  Terminal  Co.,  100  Wis. 
212,  213,  76  N.  W.  987.  The  judgment  of  the 
circuit  court  Is  reversed,  and  the  cause  la 
remanded  for  further  proceedings  according 
to  law. 


ALLEN  et  al.  v.  COB. 

(Supreme  Court  of  Wisconain.    March  19, 
1901.) 

INTERVBNTION-CONDITIONS-APPBAL. 
1.  A  complaint  alleged  the  making  by  plain- 
tiSE  A.  of  a  contract  for  sale  of  land  to  de- 
fendant G.,  the  abandonment  thereof  by  6., 
and  the  Bubsequent  sale  of  the  land  by  A.  to 
plaintiff  W.,  and  prayed  that  G.  and  all  per- 
sons claiming  under  him  be  foreclosed  from  all 
rights.  Tliere  was  a  default  judgment  of  fore- 
closure, on  condition  that  O.  failed  to  pay  the 
balance  due  on  the  contract  and  the  value  of 
the  improvements  made  on  the  land  by  W. 
E.,  assignee  of  O.,  thereafter  applied  for  leave 
to  intervene  and  to  redeem,  and  to  have  the 
provision  of  the  jadgment  as  to  improvements 
stricken  out,  the  same  not  being  alleged.  Held, 
there  was  no  abuse  of  discretion  in  making  it 
a  condition  of  intervention  that  the  jadgment 
be  set  aside,   plaintiff  allowed  to  amend  bis 


complaint,   and  the  rights  of  the  parties  be 
tried. 

2.  An  order  granting  a  new  trial  being  one 
from  which  appeal  is  given  by  Rev.  St  18U8, 
i  3069,  salxl.  3,  there  should,  in  the  abeence 
of  abuse  of  discretion,  be  an  affirmance  of  the 
order,  not  a  dismissal  of  the  appeal. 

Appeal  from  circuit  court  Barron  county; 
A.  J.  Vinje,  Judge. 

Action  by  John  O.  Allen  and  another 
against  Arthur  E.  Coe,  impleaded.  From  an 
order,  said  Coe  appeals.    Affirmed. 

The  complaint  In  this  action,  verified  In 
October,  1889,  set  forth  the  making  of  a  land 
contract  from  the  plaintiff  John  G.  Allen  to 
the  defendant  Gust  Carlson  in  May,  1892,  for 
the  sale  of  80  acres  of  land,  at  the  price  of 
$680,  payable  $120  cash,  and  $140  and  inter- 
est on  the  1st  of  each  January  thereafter,  of 
which  a  total  of  $279.60  had  been  paid  on 
and  prior  to  December  29,  1892;  that  the  de- 
fendant Carlson  had  improved  the  land  only 
to  the  extent  of  a  log  house  worth  less  than 
$50,  and  had  appropriated  to  himself  $400 
worth  of  timber  from  the  land;  that  be  had 
failed  to  pay  taxes,  and  plaintiff  been  obliged 
to  pay  them,  —  about  $86;  that  in  November, 
1895,  the  defendant  abandoned  the  land,  and 
relinquished  all  his  rights  under  the  contract 
and  money  paid  on  account  thereof,  and  no- 
tified the  plaintiff  Allen  thereof;  that  plain- 
tiff Allen,  relying  thereon,  had  on  December 
20,  1897,  sold  the  land  by  warranty  deed  to 
the  other  plaintiff,  Woodcock,  and  received 
payments  therefor,  and  that  Woodcock  had 
gone  in'to  the  occupation  and  possession;  that 
In  March,  1899,  Carlson  set  up  some  pretense 
or  claim  under  the  contract  which  contract 
being  recorded,  constituted  a  cloud  on  the 
title.  The  prayer  was  that  Carlson,  and  all 
persona  claiming  under  him,  be  forever  bar- 
red and  foreclosed  from  til  rights  in  the 
premises,  and  be  adjudged  to  release  to  the 
plaintiffs  all  claim  thereto.  Judgment  was 
entered  on  default  as  upon  an  ordinary  land 
contract  adjudging  a  foreclosure  nisi,  on  con- 
dition that  the  defendant  fail  for  90  days  to 
pay  the  plaintiff  the  balance  due  on  the  con- 
tract and  the  amounts  paid  for  taxes,  and 
fall  within  a  time  thereafter,  to  be  fixed  by 
the  court,  to  pay  the  value  of  improvements 
made  upon  the  htnd  by  Woodcock,  the  amoont 
to  be  ascertained  on  reference.  At  the  same 
term  of  court  one  Arthur  E.  Coe,  represent- 
ing himself  to  be  the  assignee  of  Gust  Carl- 
son's rights  under  said  land  contract  by 
assignment  dated  November  30,  1899,  applied 
to  the  court  for  leave  to  intervene  in  said 
action  and  to  redeem  trota  said  judgment 
and  to  have  said  judgment  amended  by  strik- 
ing therefrom  the  provision  with  reference  to 
the  payment  for  Improvementa  made  by 
Woodcock,  the  same  not  being  alleged  in  the 
complaint  "and  that  your  petitioner  have 
stKh  further  Judgment  order,  or  relief  as 
may  be  just  and  equitable  in  the  premises." 
lo  this  application  the  plalntifCs  presented 
objection  or  verified  answer,  in  which  there 
was  alleged  the  inadvertent  omission  tromi 
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the  complaint  of  the  allegation  with  refer- 
ence to  Woodcock's  Improvementa,  the  fact 
that  they  amounted  to  some  $400,  and  that 
Woodcock  WB8  In  actual  Ignorance  of  any 
rights  of  GarlBon  or  any  other  person  In  the 
I«opai7,  and  prayed  altematlve  modification 
of  the  relief  asked  hy  Ck>e,  to  the  effect  that 
they  be  permitted  to  amend  their  pleadings, 
and  the  Judgment  be  left  to  stand,  or  that 
an  iBEnie  be  made  up  between  the  parties 
and  trial  had  as  to  whether  payment  for  such 
Improvement  should  be  a  condition  of  re- 
demption. The  court  made  an  order  setting 
aside  the  Judgment  entirely,  making  Coe  a 
defendant,  permitting  plaintiffs  to  make  such 
amendment  of  the  complaint  as  they  chose 
relative  to  improvements  made  on  the  land 
since  the  abandonment  thereof  by  the  defend- 
ant and  as  to  the  defendant's  liability,  and 
requiring  service  of  such  amended  complaint 
on  Coe  within  20  days,  no  costs  to  either 
par^.    From  this  order  Coe  appeals.  ' 

Clarence  C.  Coe,  for  appellant  Harold 
Harris  and  W.  N.  Fuller,  for  respondents. 

DODOE,  J.  (after  stating  the  facts).  The 
order  made  seems  to  be  entirely  within  the 
discretion  of  the  court  Coe  applied  for  a 
modification  of  the  Judgment  and  such  other 
relief  as  might  be  equitable.  Plaintiffs  ur- 
ged their  equitable  rights,  and  the  propriety 
of  protecting  them,  as  a  condition  of  granting 
to  Coe  the  favor  which  he  was  asking  of 
the  court,  and  to  which  he  had  no  absolute 
light  after  a  complete  default  In  granting 
that  favor,  the  court  might  properly  have 
imposed  any  reasonable  conditions  which 
would  protect  the  equities  of  the  plaintiffs. 
The  setting  aside  of  the  Judgment  and  giv- 
ing both  parties  opportunity  for  a  trial  upon 
their  rights,  was  a  legitimate  method  for  pro- 
tecting such  equities.  One  of  appellant's 
principal  contentions  Is  that  the  Judgment 
was  erroneous,  and  that  he  had  a  strict  right 
to  have  eliminated  from  it  that  error,  to  wit 
the  requirement  of  payment  for  improve- 
ments as  a  condition  of  redemption,  no  such 
improvements  being  alleged  in  the  complaint 
He  Invokes  the  rule  that  upon  default  the 
Judgment  cannot  exceed  the  demand  of  the 
complaint.  Examination  of  the  complaint 
discloses  that  the  relief  granted  by  the  Judg- 
ment was  within,  rather  than  in  excess  of, 
that  demand.  The  relief  prayed  was  the  en- 
tire exclusion  of  Carlson  and  his  assigns  from 
any  Interest  In  the  land,  partly  on  the  ground 
that  by  his  declaration  and  laches,  and  by 
reason  of  the  plaintiff's  acts  in  reliance  there- 
on, any  clain)  by  him  had  become  Inequitable. 
The  Judgment  instead  of  granting  the  full 
relief  of  complete  foreclosure  and  bar  of  Carl- 
son and  quieting  title  In  plaintiffs,  awarded 
only  that  result  upon  certain  conditions;  it 
gave  to  the  plaintiffs«and '  took  from  the  de- 
fendant less  than  the  complaint  demanded. 

Being  within  the  field  of  the  court's  discre- 
tion, we  cannot  consider  such  discretion  to 


have  been  abused.  Plaintiffs'  equities,  as 
apparent  from  the  complaint  and  from  the 
showing  on  the  motion,  were  most  persuasive, 
and  invited  the  most  careful  attention  of  the 
court  The  full  and  complete  protection 
thereof  by  Imposing  ui)on  the  applicant  Coe, 
merely  the  condition  of  trying  the  rights  of 
the  respective  parties,  and  that  too,  without 
terms  imposed  upon  him,  was  certainly  lib- 
eral enough. 

This  order  granting  a  new  trial  Is  one  of 
those  from  which,  by  express  designation,  an 
appeal  is  given.  Subdivision  3,  {  3069,  Rev. 
St  1898.  On  finding  no  abuse  of  discretion, 
we  should  affirm,  instead  of  dismiss,  an  ap- 
peal It  Is  governed  by  the  same  rule  as  an 
order  granting,  refusing,  or  modifying  an  In- 
junction. McBUroy  v.  Horse  Co.  ^Is.)  86  N. 
W.  119.    Order  affirmed. 


UcCANN  V.  ULLMAN  et  aX. 

(Supreme  Court  of  Wisconsin.    March  18, 
1901.) 

EXPERT  EVIDENCB-VBTERINART  SUROBON— 
COUPETBNCT—WARRANTT— HORSES-SOUND- 
NESS—DISTEMPBR^BRBACH—  INSTRUCTIONS 
— DAMAOES— PLBADINO  —  NECESSITY  —  NEW 
TRIALr-ON  THE  MINUTES— ERRONEOUS  IN- 
STRUCTION —  CONSIDERATION  —  EXCEPTION 
—NECESSITY— APPEAL.  AND  ERROR— AFFIRM- 
ANCE—REMISSION  OF  DAMAGES. 

1.  Where  a  witness  claimed  that  he  had  been 
a  veterinary  surgeon  for  over  40  years,  but  it 
did  not  appear  that  he  had  actually  practiced 
veterinary  medicine  and  surgery  during  any- of 
that  time,  nor  that  he  was  registered,  it  was  not 
error  to  reject  his  testimony  regarding  distem- 
per in  horses,  under  Bev.  St  1898,  {  149*21,  as 
amended  by  Laws  1899,  c.  82,  providing  that 
no  person  shall  practice  veterinary  medicine, 
nor  testify  as  an  expert  concerning  diseases  of  . 
animals,  nniess  be  be  registered,  and  no  one 
shall  be  registered  nniess  be  is  a  graduate,  or 
holder  of  a  certificate,  or  has  practiced  veterina- 
ry medicine  in  the  state  for  five  years. 

2.  In  an  action  for  breach  of  warranty  in  the 
sale  of  ttorses,  it  was  not  error  to  instruct  that 
if  the  horses,  when  deUvered  to  plaintiff,  had  at 
that  time  contracted  the  disease,  although  it 
did  not  develop  until  after  the  horses  came  to 
plaintiff's  possession,  it  constituted  an  unsound- 
ness under  the  warranty. 

3.  In  an  action  for  breach  of  warranty  in  the 
sale  of  horses,  it  was  not  error  to  charge  that, 
in  addition  to  damages  for  the  unsoundness  of 
the  horses  from  distemper,  plaintiff  claims 
damages  for  horses  of  his  own  to  which  the  dis- 
ease was  communicated  by  the  horses  pur- 
chased from  defendant,  since  a  mere  statement 
of  the  claims  of  plaintiff  is  not  error. 

'  4.  In  determining  a  motion  for  a  new  trial, 
the  court,  if  there  was  error  in  the  charge, 
would  he  justified  in  basing  an  order  tor  a  new 
trial  on  that  ground,  though  no  exception  had 
been  taken  thereto. 

5.  Where  Ihere  was  error  in  the  charge,  an 
order  granting  a  new  trial  for  such  error  wilt 
be  affirmed  on  appeal,  though  the  ground  on 
which  the  order  was  based  is  not  stated,  and 
the  reasons  which  prompted  the  court  in  mak- 
ing such  order  are  not  disclosed. 

6.  Where,  in  an  action  for  breach  of  war- 
ranty in  the  sale  of  horses,  it  was  alleged  in 
the  complaint  that  plaintiff's  own  horses  had 
taken  distemper  from  the  horses  sold  to  him  by 
defendant,  and  there  was  evidence  to  proye  it, 
it  was  not  error  to  instruct  that  two  of  plain- 
tiff's own  horses  died,  and  he  had  stated  his 
estimate  of  the  value  of  such  horses. 
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7.  Where  it  was  not  alleged  that  plaintiff 
saSered  loss  In  his  logging  operations  because 
of  the  diseased  condition  of  the  horses,  it  was 
error  to  instruct  as  to  the  loss  sustained  by  in- 
terruption of  his  logging  operations. 

8.  Where,  in  an  action  for  breach  of  war- 
ranty, an  erroneous  instruction  was  giyen  as  to 
special  damages  not  pleaded,  and  the  evidence 
thereof  taken  under  objection,  the  verdict  will 
not  be  allowed  to  stand  b^  plaintiff's  remitting 
all  but  the  amount  which  is  supported  by  prop- 
er allegations  and  legitimate  evidence. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty; John  Goodland,  Judge. 

Action  by  Joseph  P.' McCann.  against  Jo- 
seph Ullman  and  others.  From  an  order 
granting  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

Sanborn,  Gleason  ft  Sleight  and  Lyman 
Barnes,  for  appellant  Hugh  D.  Ryan  (John 
Bottensek,  of  counsel),  for  respondent 

CASS0DA7,  C.  J.  TbiB  action  was  com- 
menced In  the  municipal  court  of  Ashland 
county  to  recover  ^60  damages  for  the  al- 
leged breach  of  warranty  on  the  sale  of  four 
horses,  and,  upon  Issue  Joined  and  trial  had, 
the  plaintiff  recovered  Judgment  for  that 
amount  The  defendants  appealed  to  the  cir- 
cuit court  and  the  plaintiff  thereupon  amend- 
ed his  complaint  and  Increased  his  claim  for 
damages  to  the  amount  of  $1,500.  The  de- 
fendants answered  by  way  of  admissions, 
denials,  and  counter  allegations.  At  the  close 
of  the  trial  the  Jury  returned  a  verdict  In 
favor  of  the  plaintiff,  and  assessed  his  dam- 
ages at  $800.  The  defendants  thereupon 
moved  the  court  upon  the  minutes  of  the 
Judge  to  set  aside  the  verdict  and  for  a  new 
trial  upon  numerous  grounds  stated,  where- 
upon the  court  "ordered  that  the  said  ver- 
dict herein  be,  and  the  same  is  hereby,  set 
aside,  and  a  new  trial  be  granted  herein,  be- 
cause the  court  erred  In  Instructing  the  Jury 
and  In  rejecting  the  evidence  of  tt\^  witness 
F.  H.  Graves,  offered  by  defendants."  From 
that  order  the  plaintiff  brings  this  appeal. 

It  Is  conceded  "that  the  granting  of  a  new 
trial  Is  very  much  in  the  discretion  of  the 
trial  court  and  that  its  order  granting  the 
same  will  not  be  reversed  unless  there  clear- 
ly appears  to  have  been  an  abuse  of  such 
discretion.  •  •  •  The  only  excejitlon  to 
this  rale  is  where  It  affirmatively  appears 
upon  the  record  that  such  order  was  based 
upon  a  misapprehension  of  the  law."  Schll- 
linger  v.  Town  of  Verona,  85  Wis.  585,  55  N. 
W.  1040,  and  cases  there  cited;  Clasgens  Co. 
v.  Silber,  87  Wis.  357,  58  N.  W.  756;  Wllstm 
V.  Olty  of  Eau  Claire,  89  Wis.  47,  61  N.  W. 
290.  The  question  recurs  whether  it  appears 
affirmatively  upcm  the  record  In  this  case 
that  the  order  Is  based  upon  a  misapprehen- 
sion of  the  law. 

1.  One  of  the  alleged  errors  upon  which 
the  order  is  based  is  that  the  evidence  of  the 
witness  Graves  was  Improperly  rejected.  He 
was  sworn  as  a  witness  on  behalf  of  the  de- 
fendants, and  testified  that  he  had  been  "a 
veterinary  surgeon"  at  Ajipleton  for  over  40 


years.  He  was  then  asked,  "Do  yon  know 
the  disease  Icnown  as  'distemper'  or  'strtin- 
gles'  In  horses?"  The  plaintiff  objected  on 
the  ground  that  the  witness  had  not  shown 
himself  to  be  competent  and  the  objection 
was  sustained.  The  statute  provides  that 
"no  person  shall  practice  veterinary  medicine 
and  surgery,"  nor  "be  competent  to  testify 
as  an  expert  witness  in  any  court  In  matters 
pertaining  to  the  diseases  of  animals,  unless 
he  be  registered"  as  therein  prescribed,  and 
that  no  person  should  "he  so  registered  nn- 
less  he  Is  a  graduate,"  or  the  holder  of  a  cer- 
tificate, as  therein  prescribed,  "or  shall  have 
practiced  veterinary  medicine  and  nirgery  in 
this  state"  for  five  years,  as  therrtn  stated. 
Section  1492f,  Rev.  St  1896,  as  amended  by 
chapter  82,  Laws  1899.  It  does  appear  that 
the  witness  had  been  a  veterinary  surgeon 
at  Appleton  for  many  years,  but  at  the  tline 
of  sustaining  snch  objection  it  had  not  been 
made  to  appear  that  he  had  actually  "practiced 
veterinary  medicine  and  surgery"  during  any 
portion  of  such  period;  and  it  was  never  made 
to  appear  that  he  was  ever  "registered  as  a 
veterinary  physician  and  surgeon,"  as  re- 
quired by  the  statute.  Id.  Thus  it  apx>ear8 
that  the  objection  to  the  question  was  prop- 
erly sustained.  Besides,  the  witness  was 
subsequently  allowed  to  testify,  over  objec- 
tion, that  he  had  treated  horses  for  40  years 
and  over,  and  a  great  many  cases  of  dlstem- 
p»  during  that  time;  that  from  his  own  ex- 
perience the  usual  time  of  incubation  would 
be  from  two  to  four  days— might  run  up  to 
six  or  eight  day»— before  the  glands  would 
be  swollen,  and  that  the  swelling  might  not 
appear  until  three  days  after  the  nose  began 
to  run;  and  tiiat  the  distemper  was  not  a 
serious  one  unless  there  shonld  be  a  compli- 
cation of  some  other  disease  with  it  We 
must  conclude  that  the  trial  court  was  not 
Justified  hi  treating  such  mllngs  as  errors. 

2.  The  important  questicm  Is  whether  the 
trial  court  was  Justified  In  holding  that  there 
had  been  error  In  charging  the  Jury.  We 
perceive  no  error  in  the  portion  of  the  charge 
to  which  exception  is  taken  to  the  effect  that 
if  the  Jury  found  from  a  fair  preponderance 
of  the  evidence  that  the  distemper  Iiad  fully 
developed  in  these  horses  at  the  time  they 
were  delivered  to  the  plaintiff;  that  they  had 
at  that  time  contracted  the  disease;  that  the 
seeds  of  the  disease  were  then  in  the  horses. 
although  it  did  not  develop  until  after  the 
horses  came  into  the  possession  of  the  plain- 
tiff,—then  that  constituted  an  nnsoondness, 
under  the  warranty  given  by  the  defMidants. 
Thus  it  has  been  held  tliat  "an  allegation 
that  a  horse  bad  the  glanders  at  the  time  of 
sale  is  sustained  by  proof  that  at  such  time 
he  had  the  seeds  of  that  disease,  which  after- 
wards developed  Into  the  perfect  disease." 
Woodbury  v.  Robblns,  10  Oudi.  S20.  See. 
also,  Oonch  v.  Calbi<eatb,  11  Rich.  Law,  9; 
Stephens  y.  Ghappell,  3  Strob.  Imm,  80;  Hook 
V.  Stovall,  21  Ga.  72;  Fondren  v.  Dnrfee.  39 
Miss.  324;  Kenner  t.  Harding,  85  IlL  264. 
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3.  The  only  other  portion  of  the  charge  to 
which  the  defendants  filed  exceptions  reads 
as  follows:  "In  addition  to  that,  -the  plain- 
tiff claims  damages  for  horses  of  his  own  to 
which  the  disease  was  communicated  by  the 
horses  he  got  from  the  defendants."  Such 
mere  statement  of  the  "claims"  of  the  plala- 
tlfl  was  not,  of  itself,  error.  But  we  appre- 
hend that  upon  the  motion  to  set  aside  the 
verdict  and  grant  a  new  trial  the  court  waa 
not  limited  to  the  consideration  of  such  por- 
tions of  the  charge  as  had  been  specifically 
excepted  to.  It  Is  not  so  limited  in  the  order 
appealed  from.  This  court  has  repeatedly 
affirmed  an  wder  setting  aside  a  verdict  and 
granting  a  new  trial  when  the  ground  upon 
which  the  order  was  based  was  not  stated, 
and  the  reasons  which  prompted  the  court  in 
making  such  order  were  not  disclosed  by  the 
record.  McLlmans  t.  City  of  Lancaster,  67 
Wis.  297,  IB  N.  W.  191;  Seaman  v.  Burnham, 
67  Wis.  668,  le  N.  W.  38;  Bvans  v.  Rugee, 
03  Wis.  32,  33,  28  N.  W.  24;  Schraer  t.  Stefan, 
80  Wis.  664,  60  N.  W.  778.  In  one  of  these 
cases  it  is  said  that:  "Tbere  seems  to  have 
been  sufficient  evidence  here  to  sustain  the 
verdict  But  error  may  have  Intervened,  or 
some  other  satisfactory  reason,  not  apparent 
to  us,  may  have  induced  the  trial  court  to  set 
aside  the  verdict  and  grant  a  new  trial.  We 
cannot  assume  that  the  court  made  the  order 
It  did  without  a  reason,  merely  because  no 
reason  therefor  Is  apparent  to  us  from  the 
record."  Evans  v.  Bngee,  supra.  If,  in  char- 
ging the  Jury  in  this  case,  error  intervened, 
and  tite  trial  Judge  became  convinced  of  such 
error,  then  he  was  Justified  in  basing  the 
order  upon  that  ground,  even  if  no  exception 
bad  been  taken  to  any  portion  of  the  charge. 
It  seems  to  be  conceded  that.  If  such  error 
existed.  It  was  in  that  portion  of  the  charge 
relating  to  damages.  Undoubtedly,  the  gen- 
eral rule  In  actions  for  breach  of  contract  is 
that  the  damages  to  be  recovered  must  be  the 
natural  and  proximate  consequence  of  the  act 
complained  of,  and  that  remote,  contingent, 
uncertain,  and  speculative  damages  are  to  be 
excluded.  Brayton  v.  Chase,  3  Wis.  466;  In- 
gram ▼.  Bankln,  47  Wis.  409,  2  N.  W.  755; 
Iron  Co.  V.  Topliff,  86  Wis.  525,  56  N.  W. 
864:  and  authorities  dted  In  these  cases. 
In  the  first  of  these  cases  the  action  was  for 
damages  for  failure  to  deliver  a  reaper  as 
agreed,  and  it  was  held  that  evidence  was 
properly  excluded  which  tended  to  prove  that 
the  plaintiff  had  large  quantities  of  wheat 
and  oats  growing  upon  his  land  that  year, 
and  that  he  had  sustained  a  large  amount  of 
damage  by  reason  of  the  breadi  of  the  con- 
tract to  dellrer  the  reaper.  Of  course,  the 
rule  mentioned  did  not  preclude  the  plaintiff 
in  this  action  for  breach  of  warranty  to  allege 
and  prove  any  legitimate  special  damages  by 
reason  of  the  horses  purchased  being  dis- 
eased as  claimed.  Following  the  portion  of 
the  charge  on  damages,  already  quoted,  the 
court,  among  other  things,  charged  the  Jury 
that:    "Two  of  the  plaintiff's  own  horses— 


those  he  had  there  before  he  took  these 
horses  there— died,  and  be  has  stated  to  you 
bis  estimate  of  the  value  of  those  horses  that 
died.  Also  the  amount  of  loss  which  he  sus- 
tained by  being  interrupted  In  his  logging  op- 
erations by  the  sickness  of  those  horses,— 
not  being  able  to  keep  his  men  at  work.  He 
has  estimated  that  as  so  much  per  day  for 
so  many  days."  So  far  as  such  charge  re- 
lates to  the  disease  being  communicated  to 
the  plaintiff's  other  horses,  it  seems  to  be 
unobjectionable,  since  it  was  specifically  al- 
leged in  the  complaint,  and  evidence  admit- 
ted which  tended  to  prove  It;  but  In  so  far 
as  such  charge  relates  to  the  loss  which  the 
plaintiff  sustained  by  having  his  logging  op- 
erations Interrupted  by  the  sickness  of  those 
horses.  It  was  clearly  erroneous,  since  noth- 
ing of  the  kind  was  alleged  In  the  complaint, 
and  the  evidence  In  support  of  such  damages 
was  taken  under  objection.  Oounsd  for  the 
plaintiff  contends  that  even  If  such  portion 
of  the  charge  was  erroneous,  still  that  it  can 
be  cured,  and  a  new  trial  obviated,  by  allow- 
ing the  plaintiff  to  remit  from  the  verdict  all 
but  $523.75,  which  amount.  It  is  claimed,  is 
supported  by  proper  allegations  and  legiti- 
mate evidence.  Tte  difficulty  with  the  con- 
tention Is  that  for  aught  that  appears  in  the 
record,  the  Jury,  or  a  part  of  them,  may  have 
based  their  verdict  wholly  or  In  part  upon  the 
evidence  of  the  plalntUTs  claim  for  loss  in 
business  operations.  Such  claim  amounted  to 
11,080.  We  cannot  say  that  there  was  any 
error  in  setting  aside  the  verdict  and  grant- 
ing a  new  trial.  The  ord»  of  the  circuit 
court  Is  affirmed. 


RHINDL  et  al.  v.  HEATH  et  al. 

(Supreme  Court  of  Wisconsin.    March  11, 
1901.) 

JOINDER  OF  CAUSES  OF  ACTION  ARISING  OUT 
OP  CONTRACT. 

A  cause  of  action  to  recover  for  breach  of 
defendant's  contract  to  pay  for  sawing  thar 
Ices  is  one  on  contract,  within  Rev.  St.  1898, 
{  2647,  authorizing  the  Joinder  in  a  complaint  of 
several  causes  of  action  arising  oat  of  con- 
tract, though  the  coraplaiDt  allege  facts  en- 
titling plaintiff  to  a  lien  on  the  lumber  sawed, 
and  still  in  defendant's  ownership,  for  the 
money  dae  for  sawing,  and  prays  for  snch  lien. 

Appeal  from  circuit  court  Lianglade  coim- 
ty;   John  Ooodland,  Judge. 

Action  by  John  Reindl  and  others  against 
Edward  Heath  and  others.  Demurrer  to 
complaint  was  overruled,  and  defendants  ap- 
peal.   Afflrmed. 

Appeal  from  order  overruling  a  demurrer 
to  the  complaint  for  Improper  Joinder  of 
causes  of  action.  The  complaint  set  forth  a 
contract  whereby  the  plaintiffs  agreed  to 
manufacture  "all  the  saw  logs  that  may  be 
purchased  and  delivered  by  the  parties  of 
the  second  part  [the  defendants]  at  the  mill- 
yard  of  said  first  parties  •  •  ♦  during 
the  winter  of  1889  and  1900,  which  shaU 
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not  be  less  than  four  million  feet,"  at  prices 
named.  The  first  canse  of  action  alleges  per- 
formance of  work  in  accordance  with  this 
contract  to  an  amount  in  excess  of  payments 
of  $1,204.80.  prays  recovery  therefor,  and 
that  the  same  be  adjudged  a  lien  upon  the 
lumber  so  sawed,  now  In  the  possession  of 
the  defendants.  The  second  cause  of  action 
alleges  failure  by  the  defendants  to  furnish 
the  full  4,000,000  feet  of  lumber,  and  that 
by  reason  of  such  failure  plaintiffs  suffered 
damage  In  idleness  of  mill,  etc.,  in  the  sum 
of  $6,000,  recovery  of  which  is  prayed. 

Quarles,  Spence  &  Qnarles,  for  appellants. 
Bouck  &.  Hilton,  for  respondents. 

DODGE,  J.  (after  stating  the  facts).  By 
express  statute  (section  2647,  Rev.  St.  1898) 
It  is  provided:  "The  plain tlfC  may  unite  In 
the  same  complaint  several  causes  of  action, 
whether  they  be  such  as  were  formerly  de- 
nominated \e%9X  or  equitable  or  both,  where 
they  arise  out  of  (1)  the  same  transaction, 
or  transactions  connected  with  the  same  sub- 
ject of  action,  or  (2)  contract  express  or  im- 
plied." It  seems  entirely  obvious  that  the 
two  causes  of  action  against  the  defendants 
set  forth  In  this  complaint  both  arise  out 
of  contract;  Indeed,  out  of  the  same  con- 
tract. The  first  is  a  cause  of  action  to  re- 
cover upon  defendants'  breach  of  the  pro- 
vision of  that  contract  to  pay  certain  money 
for  services  rendered.  The  second  cause  of 
action  Is  to  recover  damages  for  the  same 
defendants'  breach  of  another  provision  of 
that  contract  to  supply  a  certain  quantity 
of  timber  to  be  sawed.  Thus  stated,  there 
seems  to  be  hardly  room  for  argument,  but 
the  fact  is  pressed  upon  our  attention  that 
accompanying  the  allegation  c6nstltutlng  the 
first  cause  of  action  are  allegations  of  other 
facts  sufiSclent  to  entitle  the  idalntltCs  to  a 
lien  upon  the  lumber  sawed,  and  still  in  the 
ownership  of  the  defendants,  and  a  prayer 
for  such  relief,  in  compliance  with  section 
3331,  Rev.  St  1888.  This,  it  Is  contended, 
transforms  the  first  cause  of  action  from  one 
arising  out  of  contract  Into  something  else, 
and  this  view  la  supported  by  a  quotation 
from  Collins  v.  Cowan,  52  Wis.  634,  637,  9 
N.  W.  787,  where  it  is  said:  "The  action  to 
enforce  the  lien  is  sui  generis.  It  bears  some 
analogy  to  a  libel  In  rem  and  proceedings 
thereon  In  admiralty."  Also  from  Shafer  v. 
Hogue,  70  Wis.  392,  305,  35  N.  W.  928,  929: 
"The  [Hen]  proceeding  under  our  statute 
serves  a  twofold  purpose:  chiefly  and  pri- 
marily to  enforce  a  lien  upon  logs  and  tim- 
ber for  labor  done  upon  them,  and  also  to 
obtain  a  personal  Judgment  for  the  amount 
due  the  plaintiff."  Those  remarks  were  ad- 
dressed In  both  cases  to  the  proceeding  to 
enforce  liens  upon  lumber,  the  property  of 
«  person  other  than  the  employer  of  the 


labor,  and  who,  therefore,  was  not  liable  up- 
on contract  for  the  debt;  and  they  are  fully 
Justified  In  that  point  of  view.  That  dis- 
tinction receives  significance  in  Munger  v. 
Lenroot,  32  Wis.  541,  546,  where  it  is  said: 
"So  far  as  the  general  owner  is  concerned. 
If  he  does  not  himself  employ  the  laborer, 
the  proceeding  is  strictly  in  rem."  A  salt 
against  the  employer  which  also  seeks  to 
enforce  a  Hen  upon  lumber  stlU  in  his  own- 
ership has  a  different  aspect  There  the  re- 
covery of  the  money  which  the  defendant 
has  contracted  and  failed  to  pay  is  obviously 
the  chief  and  primary  purpose  of  the  suit, 
and  the  lien  statute  but  serves  to  supply  an 
additional  remedy  or  means  of  enforcing  the 
payment  of  such  Indebtedness  when  adjudg- 
ed. The  action  against  the  employer  to  re- 
cover the  contract  debt  is,  of  course,  an 
action  arising  out  of  contract,  and  as  to  such 
defendant  it  is  not  transfM^ned  in  its  char- 
acter by  the  annexatl<»  thereto  of  aUega- 
tlons  and  prayer  for  the  anciUary  remedy  by 
way  of  lien.  This  was  substantiaUy  decided 
in  LackuOT  v.  Tnmbull,  7  Wis.  105,  where 
It  was  held  that  a  simple  action  for  the  re- 
covery of  money  for  work,  labor,  and  ma- 
terials was  not  changed  In  character  by  an 
amendment  praying  a  mechanic's  Hen  and 
alleging  the  additional  facts  necessary  to 
support  such  demand.  Had  these  plaintiffs 
originally  sued  for  the  two  kinds  of  recov- 
ery now  sought,  without  seeking  a  Hen  for 
the  security  of  either,  the  contract  character 
of  the  two  causes  of  action  would  be  too 
obvious  for  debate.  But  that  situation,  ac- 
cording to  the  case  last  cited,  would  not  be 
changed  by  an  amendment  bringing  in  the 
application  for  a  lien  as  an  adjunct  to  one 
of  the  causes  of  action;  nor  Is  It  changed 
by  addition  of  such  averments  and  prayer 
in  an  original  complaint  In  other  words, 
misjoinder  would  not  be  and  Is  not  thereby 
brought  about  The  contract  character  of 
the  first  cause  of  action  quoad  the  contract 
debtor  himself  Is  confirmed  by  several  cases 
In  this  court  holding  that  the  action  Is  one 
on  contract,  and  at  law.  Marsh  v.  Fraser. 
27  Wis.  590;  De  Morris  v.  Lumber  Co.,  98 
Wis.  465.  74  N.  W.  105.  No  difficulty  in 
formulating  a  proper  Judgment  can  arise 
from  the  Joinder  of  these  two  causes  of  ac- 
tion. It  Is  entirely  competent  for  the  court 
to  adjudge  a  total  money  liability,  and  to 
adjudge  and  direct  the  enforcement  of  lien 
for  only  a  portion  thereof  against  certain 
property.  We  hold,  therefore,  that  the  Join- 
der of  the  two  causes  of  action  In  the  com- 
plaint before  us  is  authorized  upon  the  sec- 
ond ground  stated  In  the  statute  above  quot- 
ed. Such  conclusion  reUeves  us  from  con- 
sideration of  the  arguments  on  both  sides 
as  to  whether  it  is  also  authorized  upon  the 
first  ground.  The  order  overruUng  the  de- 
murrer Is  afilrmed. 
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In  pe  OOURT  OF  HONOB  OF  ILUNOIS. 

(Sopreme  Court  of  Wiscoaain.     March  19, 
1901.) 

SUPREME     COURT-ORIQINAL    JURISDICTION— 
WHEN  ASSUMED. 

1.  "The  original  jurisdiction  of  the  supreme 
court  extends  to  all  judicial  questions  affecting 
the  sovereignty  of  the  state,  its  franchises  or 
prerogatives,  or  the  liberties  of  its  peoi^e." 

2.  If  any  given  case  satisfies  the  test  above 
indicated,  the  court  may  exercise  Its  Jurisdic- 
tion or  not  as  it  sees  fit,  where  the  circuit  court 
has  concurrent  jurisdictioa. 

3.  In  a  case  falling  vittun  the  original  ju- 
risdiction of  the  court,  the  general  rule  is  not 
to  exercise  it  where  the  primary  right  to  be  vin- 
dicated is  of  a  private  nature,  though  the  ques- 
tion involved  is  publici  juris,  and  even  though 
a  state  oiBcer  is  a  party. 

4.  No  departure  from  the  general  rule  indi- 
cated will  be  made  unless  the  circumstances  are 
of  such  an  extraordinary  character  that  ade- 
quate relief  cannot  be  obtained  by  first  resort- 
ing to  the  jurisdiction  of  the  circuit  court. 
Mere  delay,  or  even  irreparable  loss  to  a  pri- 
vate person,  will  not  necessarily  be  deemed 
■nfficient. 

(Syllabus  by  the  Judge.) 

Application  of  the  Court  of  Honor  of  Il- 
linois for  a  writ  of  mandamus  against  Emil 
Giljohan,  commissioner  of  insurance.  Ap- 
plication denied. 

Application  for  the  exercise  of  the  orig- 
inal jurisdiction  of  this  court  to  compel  Emil 
Giljohan,  commissioner  of  Insurauce  of  the 
state,  to  grant  a  license  to  the  relator  to 
do  business  In  this  state.  The  petition  is 
to  the  following  effect:.  The  relator  is  a 
corporation  duly  organized  under  the  laws  of 
the  state  of  Illinois  as  a  fraternal  beneficiary 
association.  Its  purposes  are  to  furnish  life 
endowment  and  pecuniary  benefits  to  the 
beneficiaries  of  its  deceased  members,  also 
accident  and  permanent  indemnity  to  its 
members,  and  to  encourage  them  in  business 
and  assist  them  in  obtaining  employment; 
also  to  promote  benevolence  and  charity. 
The  membership  is  confined  to  white  per- 
sons. The  jurisdiction  of  the  corporation  ex- 
tends to  and  includes  the  state  of  Wisconsin. 
January  22,  1891,  it  applied  to  the  commis- 
sioner of  insurance  of  this  state  for  a  license 
nnder  section  1955e,  Rev.  St  1898,  and  com- 
plied with  all  the  requirements  of  the  stat- 
ute necessary  to  the  granting  of  such  appli- 
cation. The  commissioner,  though  admitting 
that  the  application  was  in  conformity  to 
law,  refused  to  grant  the  same  solely  upon 
the  ground  of  relator's  rate  of  assessment 
being  too  low  to  enable  it  to  conduct  a  safe 
business.  After  such  denial  the  commission- 
er proposed  to  reconsider  the  matter  up- 
on making  an  examination  of  the  relator's 
affairs  according  to  section  1920,  Rev.  St. 
1898.  After  such  proposition  was  received 
by  the  relator  and  its  attorney,  it  again  de- 
manded a  license,  which  was  refused  for  thi> 
same  reason  as  l>efore.  The  petitioner  has 
made  preparation  to  do  business  In  this  state, 
and  its  failure  to  obtain  the  necessary  li- 
cense is  causing  it  Irreparnble  damage.  The 
83  X.W.-32 


application  is  made  for  the  exercise  of  the 
original  Jurisdiction  of  the  court  l>ecause  u 
resort  to  a  circuit  court  would  be  attended 
by  great  delay.  The  question  involved  is 
purely  one  of  law  and  Is  a  question  of  gen- 
eral interest  to  the  state. 

An    alteniatlTe  writ  of  mandamus  was 
prayed  for. 

H.  W.  Chynoweth,  for  petitioner. 


MARSHALL,  J.  (after  stating  the  facts). 
The  question  presented  for  decision  is,  should 
the  original  Jurisdiclon  of  this  court  be  used 
where  the  primary  right  sought  to  be  vindi- 
cated is  private,  even  though  a  state  officer 
is  concerned  as  a  party  and  the  question 
Involved  is  in  some  respects  publici  juris? 
The  general  limits  of  the  original  jurisdic- 
tion of  the  court  were  declared  in  Attorney 
General  v.  Railway  Ok>.,  35  Wis.  423,  thus: 
"It  extends  to  all  Judicial  questions  affecting 
the  sovereignty  of  the  states  its  francliises  or 
prerogatives,  or  the  liberties  of  its  people." 
"Quod  ad  statum  reipubllcse  pertinet."  That 
doctrine,  since  declared,  has  been  rigidly  ad- 
hered to  as  being  strictly  in  accord  with  the 
intent  of  the  framers  of  the  constitution.  State 
T.  Doyle,  40  Wis.  175;  State  r.  Supervisors  of 
Juneau  Co.,  38  Wis.  654;  State  v.  St.  Croix 
Boom  Corp.,  60  Wis.  665,  19  N.  W.  890; 
State  V.  Cunningham,  81  Wis.  444,  51  N.  W. 
724;  State  v.  Shaugbnessey,  86  Wis.  616,  57 
N.  W.  1105;  State  v.  Johnson,  103  Wis.  591. 
The  rule  for  measuring  the  original  juris- 
diction of  the  court  was  so  exhaustively  and 
ably  discussed  by  the  learned  chief  Justice 
who  wrote  the  opinion  In  Attorney  General 
T.  Railway  Co.,  supra,  that  no  one  since  that 
time  has  ventured  to  enlarge  upon  what  was 
there  said.  As  a  statement  of  premises, 
clear  demonstration  of  the  correctness  there- 
of, and  deduction  of  an  indisputable  conclu- 
sion, the  opinion  of  the  learned  chief  Justice 
has  always  challenged  and  readily  received 
the  admiration  of  the  judiciary  and  the  pro- 
fession, and  will  continue  to  do  so. 

The  test  of  when  a  given  case  comes  with- 
in the  limits  stated,  of  the  original  jurisdic- 
tion of  the  court,  Is  not  whether  the  wrong 
sought  to  be  redressed  is  a  proper  subject 
for  the  use  of  one  of  the  writs  mentioned 
In  the  constitution,  for  In  respect  to  such 
Jurisdiction,  while  the  writs  are  given  not  in 
aid  of  but  for  jurisdiction,  it  does  not  extend 
to  all  cases  where  one  of  such  writs  or  the 
Code  substitute  therefor  is  proper,  but  stops 
at  the  limits  of  the  prerogatives  of  sov- 
ereignty. It  follows  that  if  the  question  in- 
volved comes  within  the  limits  of  the  court's 
original  Jurisdiction  as  it  has  been  defined, 
then  and  then  only  does  Judicial  power  to 
use  one  of  the  prerogative  writs  in  the  exercise 
of  it  follow.  So  every  case  is  to  be  decided, 
not  by  the  scope  of  any  particular  writ. 
The  test  Is,  does  the  wrong  to  be  redressed 
affect  the  sovereignty  ot  the  state,  its  fran- 
chises or  prerogatives,  or  the  liberties  of  its 
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people?  If  we  pass  that  test,  the  rest  In- 
volves  mere  means  of  exercising  Jurisdiction 
or  Judicial  discretion  as  to  whether  the  Ju- 
risdiction ought  to  be  used  undor  the  clr- 
cumstanoes  of  the  given  case. 

Coming  to  the  question  of  whether  wm- 
troIHng  a  state  ofQcer  in  the  performance  of 
his  legal  duties,  where  the  right  to  be  vindi- 
cated is  purely  private,  though  the  question 
is  publici  Juris,  is  within  the  Jurisdictional 
limits  stated,  we  find  that  the  previous  hold- 
ings of  the  court  do  not  furnish  a  definite 
guide  in  a- case  exactly  like  this.  The  pre- 
cise question  on  the  precise  facts  does  not 
appear  to  have  been  discussed  or  decided, 
though  It  has  many  times  been  discussed 
and  decided  in  principle.  Jurisdiction  was 
assumed  in  ^tate  t.  Root,  83  Wis.  667,  64 
N.  W.  33,  19  L.  R.  A.  271.  No  question  of 
judicial  power,  however,  was  raised  by  coun- 
sel or  referred  to  in  the  opinion  of  the  court 
In  State  v.  Doyle,  supra,  the  proceeding  was 
to  compel  the  revocation  of  a  license  which 
it  was  claimed  the  secretary  of  state.  In  de- 
fiance of  a  positive  statute,  had  refused  to 
revolve.  Jurisdiction  was  taken  upon  the 
ground  that  the  Judicial  question  affected 
the  whole  state  Id  one  of  its  prerogatives, 
that  is,  its  right  to  say  when  a  foreign  coi^ 
poration  should  be  privileged  to  do  business 
in  this  state,  and  that  so  far  as  it  involved 
a  private  right,  such  right  was  secondary  to 
the  main  object  of  the  suit.  The  doctrine 
of  the  decision  is  that  if  in  any  given  situ- 
ation (the  "quod  ad  statum  reipubllcse  per- 
tinet"),  the  effect  upon  the  prerogatives  of 
the  state,  its  privileges  or  franchises,  or  the 
effect  upon  the  liberties  of  its  people  is  in- 
volved, supreme  Jurisdiction  exists,  whether 
the  wrong  calling  for  redress  be  merely  pri- 
vate, or  private  and  public,  or  purely  public. 
While  the  fact  that  the  chief  or  the  only 
purpose  is  to  vindicate  a  private  right  does 
not  militate  against  the  Jurisdiction  of  the 
court,  the  question  of  whether  it  ought  to 
allow  the  use  of  its  Jurisdiction  in  the  pai^ 
ticular  instance,  or  in  a  particular  class  of 
cases,  is  thereby  affected.  The  mere  pres- 
ence of  a  private  relator  having  a  special 
interest  neither  gives,  nor  his  dropping  out, 
having  once  entered  the  arena,  takes  away, 
Jurisdiction.  The  court  being  once  in  pos- 
session of  the  litigation  within  Its  original 
jurisdiction,  whether  set  in  motion  by  a  pri- 
vate relator  or  without  any  relator.  It  may 
proceed  to  vindicate  the  public  right  In- 
volved, notwithstanding  the  private  interest 
disappears. 

The  next  question  Is,  ought  tbe  court  to 
lend  its  jurisdiction  In  a  case  like  this,— one 
in  which  the  wrong  to  be  redressed,  if  any 
there  be.  Is  of  a  private  nature,  though  it 
comes  within  the  general  limitation  of  the 
court's  original  jurisdiction.  On  that,  if  we 
follow  ca«es  where  the  question  has  been 
considered  and  decided.  Ignoring  the  recent 
case  of  State  v.  Root,  supra,  as  a  precedent, 
where,  as  above  stated,  no  question  of  juris- 


diction was  considered,  there  is  no  difficulty. 
"It  Is  well  settled,"  says  Ryas,  C.  J.,  in  State 
V.  Doyle,  supra,  "that  so  far  as  the  private 
right  of  a  relator  is  concerned  this  court 
will  not  take  Jurisdiction."  Further,  it  was 
said,  in  effect,  while  the  writ  may  go  on  the 
relation  of  a  private  individual  and  involve  a 
private  right,  where  a  public  and  a  private 
right  meet,  the  Jurisdiction  will  be  called  into 
activity  for  the  public  right  primarily,  though 
the  private  right  may  be  Inclde:itaUy  vindi- 
cated. So  it  seems  that  where,  if  there  is  a 
public  right.  It  Is  merely  Incidentally  affected, 
and  the  real  subject  of  the  writ.  If  issued, 
will  be  to  redress  a  private  wrong,  though 
necessarily  iu  the  name  of  the  state  and  pos- 
sibly against  an  administratiye  or  other  otfi- 
cer  thereof,  the  moving  party  should  be  sent 
to  the  circuit  court  as  the  most  appropriate 
tribunal  to  hear  bis  complaint  in  the  first 
instance.  That  was  the  rule  announced,  in 
the  main,  as  early  as  State  v.  Haben,  22  Wis. 
101.  That  case,  in  principle,  covers  the  ques- 
tlon  here  for  decision,  thoiij^  the  purpose 
thereof  was  to  reach  a  local  officer.  It  was 
followed  by  State  v.  Supervisors  of  Juneau 
(3o.,  38  Wis.  654.  This  court  took  Jurisdiction 
In  State  v.  Cunningham,  82  Wis.  39,  51  N.  W. 
1133,  where  the  right  of  the  state  superin- 
tendent of  public  Instruction  to  compensa- 
tion for  expenses  in  addition  to  his  salary 
pursuant  to  an  act  of  the  legislature,  was 
Involved,  but  that  was  in  harmony  with  pre- 
vious decisions  of  the  court  The  primary 
right  was  of  a  public  character.  The  people 
of  the  whole  state  were  Interested.  The 
same  was  true  in  State  v.  Conningham,  su- 
pra, and  State  t.  Ounnlngham,  83  Wis.  90. 
53  N.  W.  35,  17  L.  R.  A.  145.  The  jurisdic- 
tion of  the  court  was  invoked  In  both  of 
those  cases  by  a  private  relator  who  had  no 
greater  Interest  in  the  question  involved  than 
any  other  citizen  of  the  state,  but  such  ques- 
tion was  one  solely  of  public  Interest  In 
State  v.  Root  as  before  indicated,  the  pri- 
mary right  involved  was  private.  In  har- 
mony with  previous  decisions  of  the  court  as 
to  the  use  of  its  original  jurisdiction.  It  might 
well  have  declined  to  entertain  the  case.  Tie 
jurisdiction  of  the  circuit  court  was  ample 
and  no  special  reason  was  given  for  not  re- 
sorting to  that  tribunal,  other  than  might 
have  been  given  in  almost  any  case,  or  other 
than  is  given  in  this  case.  Mere  drfay,  or 
evoi  Irreparable  loss  to  a  private  party.  Is 
not  necessarily  sufficient  to  warrant  this 
court  whose  chief  function  Is  appellate  ju- 
risdiction,—in  which  field  there  Is  ample  op- 
portunity for  the  fflcerctse  of  all  its  Industry, 
—in  opening  the  door  of  its  original  jurisdic- 
tion. Otherwise  that  door  would  be  swung 
so  often  as  to  necessarily  interfere  with  the 
efficient  performance  of  the  duties  of  the 
court  in  Its  principal  field  of  labor.  That  has 
been  the  idea  entertained  here  since  State  v. 
Root  was  decided,  though  It  has  not  been 
promulgated  by  legal  opinions  or  by  any  rule 
of  court,  so  as  to  bring  it  sufficiently  to  the 
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attention  of  the  profession  to  preveiit  fre- 
quent appllcatlonB  for  prerogative  writs  to 
secure  mere  private  riglits.  There  have  been 
many  of  such  applications  In  recent  years, 
but  thej  have  been  uniformly  denied.  It 
would  require  considerable  lab<«  to  cite  aU 
the  Instances  where  that  has  occurred,  but 
ttie  following  are  sufficiently  significant  to 
emphasize  what  has  been  said:  State  t. 
Frlcke  (Wis.)  77  N.  W.  732,  application  for 
writ  of  mandamus  to  compel  the  commission- 
er of  insurance  to  cancel  the  revocation  of 
a  license,  denied  Octobw  17,  1806.  Court 
Journal  B,  p.  890.  State  v.  Frlcke  (Wis.)  77 
N.  W.  732,  application  for  writ  of  mandamus 
under  circumstances  similar  in  i>rlnciple  to 
those  in  the  above  case,  denied  March  28, 
1808.    Court  Journal  C2,  p.  431. 

It  is  believed  that  the  position  of  the  court 
as  above  indicated  is  in  strict  harmony  with 
the  Intent  of  the  constitution  In  conferring 
upon  it  original  Jurisdiction  extending  to  mat> 
ten  that  are  also  placed  within  the  jurisdic- 
tion of  circuit  courts.  The  Jurisdiction  of 
the  latter  was  intended  to  be  first  exhausted, 
except  in  Instances  where,  in  the  Judgment 
of  this  court,  the  interests  Involved  might  be 
deemed  to  be  of  such  supreme  Importance  or 
In  Immediate  serious  danger,  as  to  call  upon 
It  to  rest  from  its  ordinary  Jurisdiction  to 
give  room  for  the  exercise  of  its  extraor- 
dinary power,  rather  than  that  such  Interest 
should  suffer  by  delay.  ObTioasIy,  In  this 
view,  the  court  must  be  governed,  In  a  great 
measure,  as  to  when  and  when  not  to  allow 
its  original  Jurisdiction  to  be  called  into  ac- 
tivity, by  the  amount  of  its  ordinary  Busi- 
ness. That  was  declared  in  18S7,  in  the  case 
to  which  we  have  already  referred,  State  v. 
Haben,  supra.  It  was  there  said.  In  effect, 
the  court  will  not  take  JurlEdiction  in  a  case 
against  a  local  officer  where  the  circuit  court 
has  concurrent  Jurisdiction,  in  the  absence  of 
special  circumstances  requiring  it  The  court 
said  further,  "Considering  the  onerous  du- 
ties necessarily  devolving  upon  the  members 
of  this  court,  we  do  not  feel  like  encouraging 
the  bringing  of  causes  here  which  can  quite 
as  well  be  attended  to  in  the  circuit  courts. 
•  •  •  Wherever  there  is  anything  in  the 
application  which  shows  that  It  would  be 
unavailing  if  made  at  the  proper  circuit,  or 
where,  from  the  nature  of  the  question  in- 
volved. It  would  seem  necessary  and  proper 
that  the  suit  be  commenced  in  the  supreme 
court.  Jurisdiction  will  be  entertained.  Oth- 
erwise It  will  not  be,  but  parties  will  be  re- 
quired to  make  their  application  to.  the  cir- 
cuit court"  Since  that  was  said  the  labor 
of  this  court  has  been  more  than  trebled, 
which,  as  it  seems,  not  only  warrants  extend- 
ing, but  demands  that  the  mle  announced  be 
extended  so  as  to  generally  exclude  from  orig- 
inal Jurisdiction  here  cases  where  the  state 
or  one  of  its  officers  is  directly  interested  as 
a  party,  if  tlie  purpose  of  the  apiAication  is 
to  redress  a  mere  private  wrong,  and  to  re- 
quire extraordinary  circumstances  as  to  amy 


of  the  excluded  class  of  cases  to  justly  mak- 
ing an  exception  to  such  rule. 
The  application  is  denied.- 


KRAHER  T.  WILLY  et  al. 
(Supreme  Court  of  Wisconsin.     March  19, 
1901.) 
DUURT  TO  EUFLOTA-SXPLOSION  OF  BOILER 
—NSOLIOBNCB— ASSUMPTION   OF  RISK. 
An  employer  is  not  liable  for  death  of  his 
engineer  from  explosion  of  a  boiler,  though  the 
repairer  who  had  stopped  a  leak  at  a  seam  by 
calking  did  not  apply  the  water  test,  it  appear- 
ing that  cnstomarily  nothing  of  the  sort  was 
done   if   calking  proved  effective,  and   the   re- 
pairer having  asked  the  engineer  if  he  shonld 
make  such  a  test,  and  been  directed  by  him  not 
to  do  so;   as  either  there  was  no  negligence,  or 
the  engineer  assumed  the  risk. 

Appeal  from  circuit  court  Outagamie  coun- 
ty;  Frank  M.  Fish,  Judge. 

Action  by  Caroline  Kramer,  administra- 
trix, against  T.  Albert  Willy  and  others. 
Judgment  for  defendants.  Plaintiff  appeals. 
AtUrmed.  ,       .  ^ 

Suit  by  plaintiff,  who  Is  administratrix 
and  widow  of  William  H.  Kramer,  dece.ised, 
to  recover  damages  for  his  death,  resulting 
January  17,  1890,  on  the  explosion  of  a 
steam  boiler,  the  property  of,  and  in  the 
flouring  mills  of,  the  defendants.  The  plain- 
tiffs evidence  disclosed  that  the  deceased  at 
the  time  of  his  death  was  33  years  of  age; 
that  up  to  about  9  years  before  he  had  been 
a  farmer.  At  that  time  he  came  to  Apple- 
ton,  and  was  apprenticed  to  the  tinner's 
trade,  and  worked  at  various  occupations  un- 
til 1885,  when  he  became  employed  as  a  fire- 
man for  the  defendants,  and  was  employed 
In  that  capacity,  either  by  them  or  others, 
from  that  time  to  some  four  months  before 
hla  death.  During  a  considerable  part  of 
the  time  of  his  employment  by  the  defend- 
ants as  a  fireman  he  served  as  euj^neer,  and 
something  like  four  months  before  the  acci- 
dent he  became  their  chief  engineer,  and 
thence  up  to  the  time  of  his  death  had 
charge  of  their  boilers  and  steam  power. 
The  boiler  in  question  had  been  used  about 
four  years,  and  was  manufactured  for  the 
defendants  by  mannfacturers  having  reputa- 
tion amongst  the  best  boiler  makers  in  the 
United  States,  and  was  of  superior  mate- 
rials. It  was  16  feet  long  by  72  inches  In 
diameter,  consisting  of  a  steel  shell  three- 
eighths  of  an  inch  thick,  with  seams  fasten- 
ed with  a  double  row  of  rivets  2i^  inches 
apart  and  rested  upon  a  brick  foundation. 
The  boiler  bad  been  in  continuous  use  and 
carefully  cared  for,  and  needed  no  repairs  un- 
til a  few  days  previous  to  the  explosion, 
when  the  deceased  discovered  a  slight  leak 
in  a  horizontal  seam.  He  notified  the  own- 
ers on  Sunday,  January  15th,  who  employ- 
ed one  Fairbanks,  running  the  only  boiler 
shop  in  Appleton,  with  large  experience  and 
good  standing  and  repute  as  a  rep.ilrer  of 
boilers.    After  looking  at  the  boiler,  he  ludi- 
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cated  a  portion  of  the  bride  wall  needing  to 
be  removed,  and  the  following  day  came, 
and,  under  the  'directions  of  the  deceased, 
proceeded  to  examine  and  repair  the  boiler. 
He  examined  it  carefnlly  inside  and  out,  dis- 
covered no  defects  after  emptying  and  fill- 
ing it  with  water  two  or  three  times,  ex- 
cept the  slight  leak  referred  to,  and  attempt- 
ed to  callc  it  As  lie  did  so,  the  leak,  which 
had  formerly  been  for  only  some  four  inches 
of  the  seam,  extended  along  until  he  had 
comirieted  his  calking  for  a  distance  of  sev- 
eral feet  and  stopped  the  leak.  He  then  in- 
quired of  the  deceased,  "Sliall  we  test  the 
boiler?"  to  which  deceased  replied,  "No;  It 
is  not  necessary."  He  accordingly  went 
away,  the  brick  foundation  was  replaced, 
steam  generated  the  following  day,  and 
when  it  reached  somewhere  between  90  and 
100  pounds  pressure  the  boiler  exploded, 
killing  the  deceased,  who  was  engaged  in  his 
duties  about  the  same.  It  was  then  found 
that  in  the  underlying  lap  of  steel,  at  about 
the  iriace  where  the  leak  bad  been,  was  an 
old  crack  extending  horizontally  a  distance 
of  some  feet  bcfjireen  the  two  rows  of  rivets. 
This  crack  did  not  extend  through  the  whole 
thickness  of  the  metal,  but  varied  in  depth 
from  one-sixteenth  of  an  inch  to  nearly  the 
whole  thickness,  and  is  assumed  to  have 
been  the  cause  of  the  explosion.  It  could 
not  be  discovered  by  either  external  or  in- 
ternal inspection  nor  by  sound.  PlalntiCCs 
witnesses  all  testified  that.  If  there  were  any 
reason  to  apprehend  a  defect,  the  proper  pre- 
caution was  to  test  the  boiler  by  a  cold- 
water  pressure  test,  and  that  thereby  the  de- 
fect in  question  would  have  been  discovered; 
also  that.  If  calking  was  efCeetlve  to  stop 
leak,  one  would  not  apprehend  such  defect. 
The  defendants  had  no  knowledge  of  the 
condition  of  the  boiler  save  such  as  they  de- 
rived from  the  deceased  himself.  The  leak 
was  such  a  one  as  ordinarily  an  engineer 
would  repair  without  sending  for  a  boiler 
maker.  At  the  close  of  plalntifTs  evidence, 
on  motion.  Judgment  of  nonsuit  was  granted, 
from  which  the  plaintiff  appeals. 

A.  M.  Spencer  (John  Bottensek,  of  coun- 
sel), for  appellant  Lyman  E.  Barnes,  for 
respondents. 

DODGE,  J.  (after  stating  the  facts).  The 
case  made  by  plaintiff's  evidence,  though  ac- 
corded the  most  favorable  inference,  clearly 
falls  to  show  any  negligence  by  defendants  in 
ascertaining  and  maintaining  the  safety  of  the 
boiler  wUch  the  deceased  operated.  Due  care 
in  Its  original  purchase  is  affirmatively  shown. 
Frequent  and  careful  inspection  by  the  engi- 
neer in  charge  is  also  proved  up  to  the  tlmp 
when  it  passed  Into  the  care  ot  the  deceased 
There  is  no  evidence  as  to  sudi  precautions 
during  the  four  months  of  his  control,  bat 
mich  omission  cannot  adversdy  affect  de- 
fendants, both  because  negligence  must  be 
proved  afiainnatlvely,  and  because.  If  there 


were  omission  of  usual  precaution  in  this  re- 
spect it  would  be  the  negligence  primarily 
of    the    plaintlCa    intestate.     But,    indeed, 
there  is  no  claim  of  any  negligence  during 
any  i>eriod  prellminaty  to  the  discovery  of 
the  leak  on  the  Saturday  preceding  the  Tues- 
day of  the  explosion.    Of  this  leak  the  de- 
fendants are  not  shown  to  have  had   any 
knowledge  except  such  as  they  derived  from 
the  deceased,  who  was  in  charge  of  the  ap- 
paratus, a  man  of  mature  years,  who  had,  to ' 
tlie  knowledge  of  defendants,  between  four' 
and  five  years'  experience  in  operation   of* 
boilers  either  as  fireman  or  engineer,  and] 
who,  by  accepting  the  latter  position,   bad 
asserted  his  own  qualifications.     Upon   bis 
notification,  the  defendants  employed  a  boiler 
repairer  of  standing  and  repute  to  do  what 
was  necessary,  under  decedent's  directions. 
It  is  difficult  to  conceive  any  greater  cnvv 
which  they  could   have  exercised  for  tbeir 
employe's    safety,    except    perhaps,    to    dis- 
charge him  from  the  employment  in  prox- 
imity to  a  leaking  boiler.    But  plaintiff  con- 
tends that  at  this  point  the  boiler  repairer 
became  the  representative  of  the  employer, 
and  that  be  was  guilty  of  omission  to  do  all 
that   could    have    been    done    to    ascertain 
whether  there  was  other  defect  in  the  boiler 
than  mere  opening  of  seams;    insists  that 
he  might  have  cut  away  the  bolts,  and  ex- 
amined the  steel  idates  where  they  lapped 
over  each  other,  and  might  have  applied  the 
water-pressure  test,  either  of  ^^Ich  would 
bave  disclosed  the  crack  or  fissure  which  ex- 
isted.   Plaintiff's  witnesses  testify  that  cus- 
tomarily nothing  of  the  sort  would  be  done 
If  calking  proved  effective  to  stop  the  leak, 
and  that.  If  any  suspicion  of  weakness  were 
justified,  the  usual  precaution  would  be  to 
test  the  boiler.    The  repairer,  Fairbanks,  ex- 
cluded  responsibility  for  the  leak   of   any 
break  in  the  iron  by  careful  visual  examina- 
tion and  by  the  hammer  test  and  he  effectu- 
ally stopped  the  leak  by  calking.     Under  the 
evidence,    be  might   consistently,   with   due 
care,    have  stopped   there,   but  he  did   not. 
He  submitted  to  the  plalntUTs  Intestate  the 
question  whether  he  should  make  a  test  of 
the  boiler,  and  was  by  him  directed  not  to 
do  80.    It  appears  conduslTely  by  plaintifr'.s 
testimony  that  this  conduct  was  not  negli- 
gent;  that  it  was  the  usual  and  customary 
caution,  under  the  circumstances.    Counsel, 
however,  urges  that  we  must  hold  as  matter 
of  common  knowledge  that  the  omission  of 
the  pressure  test  is  negligence,  since  it  migbt 
have  disclosed  the  weakness.    This  conten- 
tion. If  sustained,  must  equally  defeat  plaln- 
tifTs recovery;   for  her  intestate  voluntarily 
accepted  the  risk  of  such  omission  with  full 
knowledge   of    its   occurrence.     To   him.    a 
trained  engineer,  Is  certainly  to  be  imputed 
as  much  knowledge  of  the  necessity  or  pro- 
piriety  of  such  test  as  can  be  assumed  by  a 
court  by  virtue  of  its  Imputed  acquaintance 
with  merely  the  common  knowledge  on  the 
same  subject    If  we  can  know  that  such 
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?>'?ti&;:  mission  was  negligence,  certainly  be  must 
'«•  fc  *Te  known  It,  and  must  be  chargeable  with 
^(^j;e  ssumption  of  any  risk  bo  occajgioned.     To 

^  i  nmmarize  tbe  altnation:  The  evidence  falls 
r^.vl::.o  disclose  any  omission  by  tbe  defendants 
tiis  ItL'f  the  precautions  usual  and  custoniary,  and, 
0  h--  IS  to  the  only  omission  of  any  precaution, 
iey  i.-  ibows  afflrmatlvely  that  It  occurred  with 
'ts.-^  Jie  knowledge  and  assent  of  the  plaintitTs 
■■as.  t.  ntestate.  Under  rules  of  law,  now  so  trite 
Its.  i.-  »s  to  call  for  neither  reiteration  nor  citation 

u  .>  >f  authority,  the  defendants  cannot  be  held 
>r  er:  -lable.  and  Judgment  of  nonsuit  was  proper. 
;;r  ;>.^  Judgment  affirmed. 
jfiji  ■  ______ 
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l,D:i  In  re  BANK  OF  WEST  SUPERIOR. 

ar  r  GOGDVIN  t.  NICHOLS. 

'  --      (Sapreme  Court  of  Wisconsin.     March  19, 
■:-;  1901.) 

ill'ir  HORTOAOB— RELEASB— ACTS  OF  DIRECTORS— 
,,. ,;  PAROL  BVIDBNCB. 

1.  A  mortgagre  to  a  bank  is  released,  without 
beinK  deliyered  up,  where  the  directors  of  the 
bank  pass  a  resolution  releasing  it,  holding  the 
personal  secnrity  only,  to  enable  the  mortgagor 
to  in)  prove  the  property,  and  he  does  so  and 
conrt'.vs  the  property,  and  no  claim  is  made  on 
the  loortgage  till  10  years  later,  and  then  by 
the  bank's  assignee. 

2.  The  act  of  the  directors  of  a  bank  in  re- 
leasing a  mortgage  by  resolution  may  be  proved 
by  parol;  witness  testifying  that  he  did  not 
think  this  action  appeared  on  their  records,  and 
there  being  no  evidence  that  it  did  so  appear. 

Ai>pcal  from  circuit  court,  Douglas  coun- 
ty:   A.  J.  Vlnje,  Judge. 

In  the  matter  of  the  assignment  of  the 
Bank  of  West  Superior.  To  the  claim  of 
J.  L.  Ooodvin  against  L.  A.  Nichols,  as- 
signee, a  counterclaim  was  Interposed,  on 
which  there  was  judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

The  bank  of  West  Superior  being  In  the 
hands  of  the  defendant  as  assignee,  one  I. 
W.  Burhans,  who  had  been  president  of  the 
bank,  presented  a  claim  on  March  16,  1807, 
for  ^,377.28,  balance  of  deposit  account, 
which  was  not  controverted.  The  defense 
consisted  of  three  counterclaims,  of  which 
only  one  was  sustained.  It  is  to  the  effect 
that  on  June  20,  18S9,  one  Edmund  Rice. 
Jr.,  gave  to  the  bank  his  note  for  $15,000, 
payable  Ave  years  after  date,  with  Interest 
at  8  per  cent.,  reciting  on  Its  face  that  It 
was  "secured  by  mortgage  upon  lots  11,  12, 
13.  and  14,  block  38.  First  division  of  West 
Superior,"  and  on  the  same  day.  to  secure 
the  same,  executed  a  mortgage  In  usual  form 
upon  the  above-described  premises,  which 
mortgage  was  never  recorded.  On  Decem- 
ber 1,  1890,  Rice  conveyed  those  premises, 
together  with  others,  to  said  Burhans,  by  a 
warranty  deed  containing  the  clause,  "sub- 
ject, however,  to  all  Incumbrances  now  ex- 
isting, on  said  premises,  and  which  incum- 
brances said  party  of  the  second  part  hereby 
assumes  and  agrees  to  pay,  as  part  of  the 
consideration  for  the  above-described  prem- 
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ises."  Rice's  note  never  having  been  paid, 
the  defendant  claimed  liability  of  Burhans 
to  the  bank  for  said  sum  of  $15,000  and 
some  accrued  Interest,  as  a  set-off  or  coun- 
terclaim in  the  action.  The  claimant  Inter- 
posed reply,  and  by  way  of  defense  to  said 
counterclaim  asserted  that  some  time  prior 
to  the  making  of  said  deed  of  December 
1,  1800,  the  bank  released  Its  sal^  mortgage 
and  accepted  tbe  personal  liability  of  Rice, 
and,  to  effect  such  release,  delivered  up  the 
mortgage  to  Mr.  Burhans  for  Rice,  and  that 
Burhans  purchased  of  Rice  In  reliance  upon 
such  release.  The  mortgage  claimed  to  have 
been  delivered  to  Burhans  remained  within 
the  bank,  where  Burhans  had  a  private  of- 
fice and  his  own  papers,  among  which,  he 
testifies,  the  mortgage  was  kept.  At  the 
time  of  the  assignment  be  left  the  bank, 
and  did  not  enter  It  again  up  to  the  time 
of  trial.  The  Rice  note,  accompanied  by  the 
mortgage,  was  delivered  to  the  assignee  by 
the  former  cashier  of  the  bank,  together 
with  other  securities,  after  the  assignment. 
There  Is  no  express  finding  whether  such 
transaction  claimed  to  constitute  a  release 
occurred.  The  court  found  as  a  fact  that 
the  deed  to  Burhans  "was  made  subject  to 
all  incumbrances  which  existed  on  said 
premises  at  the  date  of  said  deed,  and  in  and 
by  the  terms  and  conditions  of  said  deed 
said  I.  W.  Burhans  assumed  and  agreed  to 
pay,  as  part  of  the  consideration  for  said 
premises,  said  incumbrances,  Including  the 
said  mortgage  given  to  the  Bank  of  West 
Superior  by  said  Edmnnd  Rice,  Jr.";  also 
that,  by  reason  of  the  omission  to  record 
that  mortgage.  It  had  been  cut  off  of  by  sub- 
sequent mortgages,  thus  taking  precedence 
over  It,  so  that  it  had  become  of  no  value, 
and  Rice  bad  become  financially  Irresponsi- 
ble. The  amount  of  such  Indebtedness  ex- 
ceeding the  amount  of  plaintiff's  claim.  Judg- 
ment was  rendered  In  favor  of  the  defend- 
ant, from  which  the  plaintiff  appeals. 

W.  Bl  Pickering  and  Geo.  R  Hndnall,  for 
appellant    Geo.  P.  Knowles,  for  respondent 

DODGE^  J.  (after  stating  the  facts).  The 
principal.  If  not  the  only  seriously  contro- 
verted, question  Is  whether  the  bank  cor- 
poration, acting  by  Its  directors,  released  its 
mortgage  Hen  effectively,  either  as  against 
the  mortgagor.  Rice,  or  against  his  grantee, 
Burhans.  That  an  equitable  Interest  In  land 
or  a  lien  thereon  may  be  released  without 
writing  is  well  established.  Telford  v.  Frost, 
76  Wis.  172,  44  N.  W.  835;  O'Donnell  v. 
Brand,  86  Wis.  97,  55  N.  W.  154;  Gold- 
smith V.  Darling,  92  Wis.  363,  06  N.  W.  397; 
Slaughter  v.  Bernards,  97  Wla.  184.  72  N. 
W.  977;  1  Jones,  Mortg.  {  974.  From  these 
authorities  It  would  seem  that  mere  words 
will  not  sufllce,  unless  confirmed  by  the  de- 
livery up  of  the  mortgage,  or  unless  so  acted 
on  and  carried  into  execution  aa  to  arouse 
equities  demanding  protection  on  the  prind- 
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pie  of  estoppeL  The  transaction  claimed  to 
have  effectually  released  Uie  unrecorded 
mortgage  from  Rice  to  tbe  bank  Is  establish- 
ed only  by  the  testimony  of  Burhans,  but  the 
testimony  is,  save  for  one  statement  to  be 
hereafter  mentioned,  wholly  without  contiti- 
dictlon,  and,  unless  so  Improbable  as  to  be 
beyond  reasonable  credence,  must  be  taken 
as  establishing  the  facts  asserted,  especially 
when  the  adverse  party  has  failed  to  call  any 
of  tbe  numerous  other  participants,  namely, 
the  directors  of  the  bank.  The  single  state- 
ment of  Burhans  which  can  be  said  to  be  In 
any  wise  in  conflict  Is  that  Bice's  mortgage 
was  delivered  up  to  him  (Burhans),  so  as 
to  be  physically  separated  from  other  papers 
belongiug  to  the  bank.  This  Is  claimed  to 
be  controverted  by  the  fact  that,  when  the 
cashier  delivered  to  the  assignee  the  securi- 
ties, the  Rice  note  and  this  mortgage  were 
among  them  and  were  together.  How  soon 
after  assignment  this  was  done  is  not  made 
to  appear,  nor  whether  in  the  interval  the 
cashier  had  access  to  Burhans'  papers  kept 
by  him  within  the  bank.  It  Is  in  some  meas- 
ure aifected  by  the  fact  that  the  Inventory 
made  by  the  cashier  under  tbe  law  specified 
the  note,  but  made  no  reference  to  any  mort- 
gage security  therefor.  Mr.  Burhans*  testi- 
mony, then,  if  credible,  establishes  that  the 
exigencies  of  the  situation  required  the  clear- 
ing of  title  of  the  property  in  question  in  or- 
der to  enable  Its  improvement.  In  which  the 
bank  apparently  was  in  some  measure  in- 
terested, and  that  tbe  bank,  acting  by  its  di- 
rectors, releflsed  to  Mr.  Rice  this  mortgage 
lieu;  that  he  took  steps  to  carry  out  the  plan 
of  the  improvement,  in  the  course  of  which 
the  property  was  tranaferi-ed  to  Burhans,  and 
loans  for  its  improvement  negotiated  there- 
on. By  the  deed,  Burhans  assumed  the  In- 
cumbrances, and  paid  off  such  as  there  were 
other  than  this  mortgage,  which  he  always 
treated  as  nonexistent,  and  which  the  bank 
never  suggested  claim  upon,  from  the  trans- 
action narrated,  some  time  In  1890,  up  to  the 
service  of  their  counterclaim  in  January, 
1900,  during  all  of  which  time  Burhans  had 
been  apparently  solvent  and  collectible,  and 
the  bank  had  been  in  such  straits  as  ulti- 
mately to  make  assignment  for  its  creditors. 
Such  evidence  seems  to  fully  satisfy  the 
rules  above  indicated  for  release  of  mortgage 
Uen  by  words  and  acts,  Independently  of  con- 
rideration,  whether  manual  delivery  up  of 
the  mortgage  was  made.  The  agreement 
and  purpose  upon  which  the  release  was 
made  has  been  executed,  both  Rice  and  Bur- 
hans have  acted  on  the  faith  of  such  release, 
so  that  the  latter  must  suffer  seriously  If  it 
be  not  held  effective,  and  the  subsequent 
conduct  of  tbe  bank  has  been  such  as  to  con- 
firm the  understanding  testified  to. 

Objection  is  made  that  parol  evidence  was 
not  admissible  to  prove  the  acts  of  the  di- 
rectors. Doubtless,  if  a  written  record  was 
kept  of  their  meeting  and  action,  that  would 
be  the  best  evidence;  but,  If  no  record  was 


kept,  then  parol  evidence  Is  as  proper  to 
prove  such  transactions  as  any  oth^.  Zales- 
Icy  V.  Insurance  Co.  (.Iowa)  70  N.  W.  187; 
Duluth,  S.  S.  &  A.  R.  Co.  v.  Douglns  Co..  l^S 
Wla  75,  7»  N.  W.  34.  It  may  be  doubUul 
whether  there  is  any  presumption  of  the  ex- 
istence of  any  record  of  executive  acts  done 
by  directors,  such  aa  negotiating  and  con- 
tracting directly  with  others,  whatever  may 
be  tbe  rule  as  to  their  procedure  when  con- 
vened as  a  board  for  deliberation  and  legls 
lation  as  to  corporate  affairs.  In  the  in- 
stant case,  however,  we  may  pass  that  ques- 
tion, for  the  witness  Burhans  testified  that 
he  did  not  think  the  action  of  the  directors 
as  to  the  Rice  matter  appeared  on  the  rec- 
ords. This  suffices,  prima  facie,  to  deny  the 
existence  of  any  record,  when  definite  proof 
on  the  subject— the  record  books  themselves 
—were  in  the  control  of  the  adverse  party. 
If  Mr.  Burhans  was  mistaken,  the  defendant 
could  easily  have  shown  that  fact,  and,  in 
the  absence  of  such  showing,  cannot  com- 
plain of  admission  of  parol  evidence.  We 
must  hold  that  the  transactions  testified  to 
by  Mr.  Burhans  constituted  an  effective  re- 
lease of  their  Mortgage  lien,  and  that  no  In- 
cumbrance in  favor  of  tbe  bank  rested  on 
the  property  conveyed  by  Bice  to  Burhans. 
so  that  the  alleged  liability  of  the  latter  for 
Rice's  debt  of  $15,000  Is  not  established. 
The  indebtedness  of  the  bank  to  Goodvln  is 
declared  by  the  findings,  and  none  of  the 
defenses  thereto  Is  sustained.  Judgment  re- 
versed and  cause  remanded,  with  directions 
to  allow  the  plaintiff's  claim  In  accordance 
with  the  complaint 


STATE  T.  Mcdonald. 

(Supreme  Court  of  Wiscoasin.     March  19, 
1901.) 

nSH— TAKING  IN  CLOSBD  SKASON— AGENCY 
OF  SUPERINTENDENT-CONSTITUTION-STAT- 
UTE&— VENUB— COUNTIBS-^DRISOIOTION  IN 
COMMON. 

1.  Rev.  St.  18DS,  f  8,  declares  that  counties 
on  the  shore  of  Green  Bay  shall  have  juris- 
diction in  common  of  ail  offenses  committed  on 
that  part  of  the  bay  lying  within  the  limits  of 
the  state.  Const,  art.  1,  i  7,  provides  that  in 
all  prosecutions  by  indictment  or  information 
the  case  shall  have  a  speedy  trial  by  a  jury  of 
the  county  or  district  wherein  the  offense  shall 
have  been  committed,  which  county  or  district 
shall  have  previously  been  ascertained  by  law. 
Held  that,  where  one  was  Informed  against  for 
taking  fi^  with  nets  in  the  waters  borderini;  on 
Door  county,  in  vi<dation  of  B«t.  St.  {  4561a, 
and  the  offense  was  committed  40  miles  from 
Brown  county,  and  5  miles,  at  least,  from  the 
neareet  point  of  any  other  county  than  Door, 
the  circuit  court  of  Brown  county  had  jarisdic- 
tion  of  the  offense^  the  word  "district  in  the 
constitution  not  being  used  syaonymously  with 
"county." 

2.  Laws  1899,  c.  311,  {  15,  provides  that 
commissioners  of  fisheries  may  take  fish  at  all 
seasons  of  the  year  from  the  outlying  waters 
of  the  state  for  the  purpose  of  securinR  egpa 
for  artificial  propagation,  but  that  no  fish  shall 
be  taken  save  in  the  presence  of  the  superin- 
tendent, or  his  agent,  authorised  in  writing. 
Held,   that  where  tli«  superintendent  of  fish- 
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eries  contracted  with  K.  tliat  h«  sliould  for- 
niBli  boats  and  outfits  tor  tlie  talcing  ot  fisli 
with  nets  from  the  waters,  of  Green  Bay  bor- 
dering on  Door  county,  and  the  superintendent 
gaye  K.  written  authority  to  allow  defendant 
to  take  fish  io  the  same  manner,  and  after  the 
delivery  of  the  permit  to  K.  defendant  engag- 
ed in  taking  fiai,  and,  as  often  as  his  boat 
landed,  the  nsh  would  be  turned  over  to  the  sn- 
perintendent  or  his  agent,  defendant  was  not 
suilty  of  taking  fish  with  nets  from  the  waters 
bordering  on  Door  county,  in  violation  of  Kev. 
St.  1888,  i  45eia,  because  of  the  fact  that  on 
tke  day  of  the  alleged  offense  the  permit  had 
not  been  delivered  to  him  by  K.,  and  because 
neiUer  the  superintendent  nor  his  accent  was 
present  to  receive  the  fish  when  the  boat  laud- 
ed, since  defendant  was  authorized  in  writing, 
anid  the  fish  were,  in  effect,  taken  in  the  pres- 
ence of  tiM  soperintendent  or  his  agent. 

Certified  questions  from  circuit  court, 
Brown  county;  Samuel  D.  Hastings,  Judge. 

William  McDonald  was  convicted  of  tak- 
iBX  fish  with  nets  In  the  waters  of  Green  Bay 
bordering  on  Door  county,  in  violation  ot 
Rev.  St  1898,  {  4561a.  and  the  trial  court 
reports  the  case  to  the  supr^ne  court  on  cer- 
tified questions. 

E.  Hicks,  Atty.  Gen.,  for  the  State.  Sheri- 
dan  &  Evans  (Calvert  Spensley,  of  counselK 
for  defendant. 

CASSODAT,  a  J.  The  defendant  having 
been  tried  and  convicted  of  the  offense  char- 
ged, the  iH'esldlng  Judge,  before  sentence 
and  Judgment  certified  to  this  court  six 
questions  of  law  which  had  arisen  upon  the 
trial,  and  reported  the  ease  to  this  court  so 
f«r  as  Is  necessary  to  present  such  questions 
of  law,  pursuant  to  section  4721,  Rev.  St 
1896,  to  the  effect:  That  tbe  defendant  was 
brought  to  trial  In  the  circuit  court  for 
Brown  county  upon  a  plea  of  not  guilty  to 
an  Information  charging  him  with  a  viola- 
tion of  section  4561a,  Id.  That  Information 
was  based  upon  a  preliminary  hearing  had 
before  one  C.  W.  Lomas,  a  circuit  court  com- 
missioner In  and  for  Brown  county,  by  whom 
the  defendant  was  bound  over  to  the  circuit 
court  for  trial.  That  It  appeared  from  the 
complaint  upon  which  the  preliminary  hear- 
ing was  so  had  and  upon  the  trial  that  the 
alleged  offense  was  committed  ii^n  the  wa- 
ters of  Green  Bay,  In  Wisconsin,  about  four 
miles  west  of  Washington  Island,  forty 
miles,  at  least  from  the  nearest  point  of 
Brown  county,  and  five  miles,  at  least  from 
tlte  nearest  point  of  any  other  county  than 
Door,  which  facts  were  at  all  times  known 
ts  the  complaining  witness.  That  tbe  com- 
missioners of  fisheries  of  this  state,  by  and 
tbrongb  their  agent  James  Nevln,  the  super- 
IntMident  thereof,  had  theretofore  entered 
into  certain  agreements  with  one  Altwrt 
Kalmbach,  of  Door  county,  for  the  taking  of 
flab  for  spawn  for  the  commissioners,  which 
contnuts  were  to  the  effect  that  Kalmbach 
om  his  part  agreed  to  furnish  for  the  use  Of 
the  commissioners  in  obtaining  spawn  of 
lake  trout  and  white  fish  his  three  tugs 
tbM'eIn  named,   and  his  sailboats  and  gill 


nets,  with  outfits,  as  required  In  the  waters 
of  Sturgeon  Bay,  Green  Bay,  and  Lake  Mich- 
igan, with  men  to  run  the  same  and  operate 
the  neta^  during  such  time  in  October  and 
November,  1809,  as  the  supenintendent  should 
direct  for  the  compensation  therein  named; 
the  fish  caught  to  be  disposed  of  to  pay  tbe 
espenses.  That  no  fishing  was  to  be  done 
except  by  direction  of  the  supeilntendent, 
and  solely  for  tbe  purpose  of  obtaining 
spawn,  and  that  the  expenses  of  catching 
fish  should  not  exceed  the  value  of  the  fish 
when  sold.  That  on  or  about  November  11, 
1889,  James  Nevln,  as  such  superintendent 
delivered  to  Kalmbach  a  certain  permit  In 
writing,  of  which  the  following  Is  a  copy: 
"Detroit  Harbor,  Wis.,  Nov.  11,  1899.  This 
permit  wlU  anthorize  A.  Kalmbach  to  allow 
the  McDonald  Bros.,  with  the  fish  tug  Fish 
Hawk,  to  set  nets  to  catch  white  fish  to  get 
spawn  on  the  same  conditions  that  his  tugs 
are  allowed  to  fish.  Jas.  Nevln,  Supt  Fish- 
eries." That  such  permit  remained  In  the 
possession  of  Kalmt>ach  until  after  the  time 
of  the  alleged  offense.  That  tbe  defendant 
was  a  member  of  tbe  firm  of  McDonald 
Bros.,  tbe  own««  and  operators  of  the  fish- 
ing tug  known  as  the  E^sh  Hawk.  Tbat. 
after  such  permit  was  delivered  to  Kalm- 
bach, the  McDonald  Brothers,  with  such  tug, 
engaged  in  taking  fish  from  the  waters  of 
Green  Bay  for  the  purpose  of  obtaining  fish 
spawn  for  such  commlssloneTs,  and  that 
such  fish  and  spawn  were,  as  often  as  the 
boat  landed,  turned  over  to  James  Nevln,  or 
his  agent,  Frank  Suthers,  an  employ^  of  the 
commissioners.  That  such  fish  were  weigh- 
ed by  Nevln  or  Suthers,  and  delivered  to 
Kalmbach,  McDonald  Bros,  receiving  from 
KalmlMch  five  cents  per  pound  for  all  of  the 
white  fish  so  caught  by  them,  and  four  cents 
per  pound  for  all  of  the  trout  caught  by 
them.  That  on  November  22,  1899,  the  de- 
fendant and  bis  co-partner,  CSiarles  McDon- 
ald, together  with  two  men  employed  and 
paid  by  them,  comprised  the  crew  of  the  fish 
tug  Fish  Hawk.  Tbat  on  that  day  they  were 
fishing  with  nets  for  white  fish  In  the  waters 
of  Green  Bay,  about  fomr  miles  west  of 
Washington  Island.  That  In  fishing  for 
white  fish  about  2,600  pounds  of  trout  and 
about  600  pounds  of  white  fish  were  caught 
by  the  crew.  That  no  spawn  was  taken. 
That  James  Nevln  was  at  the  time  In  the 
general  charge  of  the  operations  in  Door 
county  for  the  catching  of  spawn  for  the 
commissioners.  That  he  or  his  agent  Slith- 
ers, was  usually  stationed  at  Detroit  Har- 
bor, tbe  point  from  which  said  boat  went 
out  for  fish,  and  to  which  It  returned  with 
such  fish;  and  tbat  all  fish  so  caught  were 
received  from  the  defendant  by  Nevln  or 
Suthers  at  that  i)olnt  where  they  were 
weighed,  and  delivered  to  Kalmbach.  That 
on  the  day  of  the  alleged  offense  Nevln  was 
at  the  city  of  Green  Bay,  and  his  agent, 
Suthers,  was  at  the  city  of  Sturgeon  Bay,  nei- 
ther of  them  being  at  Detroit  Harbor,  where 
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the  fish  tug  Flsb  Ha^rk  landed,  nor  were  they 
or  either  of  them  on  the  fishing  tug  F'ish  Hawk 
at  any  time  during  the  llabtng  In  quesllMi. 
That  after  November  11,  1880,  and  before 
the  commission  of  the  alleged  offense,  Kalm- 
bacb  Instructed  the  firm  of  McDonald  Bros, 
to  go  to  work  getting  white  fish  for  spawn 
for  the  commissioners,  and  to  deliver  the 
same  to  Nevin  or  Suthera,  and  that  at  the 
time  of  the  commission  of  the  alleged  offense 
the  defendant  was  in  all  things  complying 
with  the  conditions  and  requirements  of  the 
contracts.  There  was  no  conflict  in  the  evi- 
dence offered  by  the  state  and  the  defend- 
ant. At  the  close  of  the  evidence  upon  the 
trial  the  court  refused  to  allow  counsel  for 
the  defendant,  after  request  for  such  privi- 
lege, to  address  the  Jury  on  the  ground  that 
under  the  undisputed  facts  in  the  case  as 
appeared  from  the  testimony  introduced  by 
the  state  and  the  defendant  the  defendant 
was  shown  and  admitted  to  be  guilty  of  the 
offense  charged  in  the  information,  and  there- 
after Instructed  the  jury,  which  instructions, 
together  with  the  remarks  of  the  court  to 
counsel  preceding  the  charge,  are  thereunto 
attached,  and  made  a  part  of  the  reiwrt. 
That  thereafter  the  cause  was  submitted  to 
the  jury,  and,  after  retiring  and  deliberating, 
a  verdict  of  guilty  was  found  by  them.  A 
motion  to  quash  the  Information  on  the 
ground  that  the  court  was  without  jurisdic- 
tion was  made  on  behalf  of  the  defendant  be- 
fore the  entering  of  the  plea  of  not  guilty. 
The  questions  of  law  ao  certified,  and  upon 
which  answers  are  desired,  will  be  stated  In 
their  order. 

"First  Has  the  circuit  court  for  Brown 
county  jurisdiction  of  this  prosecution?"  It 
is  conceded  that  the  offense,  if  any,  was  com- 
mitted upon  the  waters  of  Green  Bay,  in 
Wisconsin,  and  about  four  miles  west  of 
Washington  Island,  in  Door  county,  and  at 
least  forty  miles  from  the  nearest  point  in 
Brown  county.  This  being  so,  it  is  contend- 
ed that  the  circuit  court  commissioner  of 
Brown  county  had  no  Jurisdiction  to  cause  the 
arrest  of  the  defendant  for  such  offense,  and 
bind  him  over  for  trial  in  the  circuit  court 
for  Brown  county,  and  that  that  court  got 
no  jurisdiction  to  try  the  case.  The  question 
raised  is  of  great  importance,  and  has  re- 
ceived careful  consideration.  The  ccmstitu- 
tlon  of  this  state  provides  that  "the  state 
shall  have  concurrent  jurisdiction  on  all  riv- 
ers and  lakes  l)ordering  on  this  state  so  far 
as  such  rivers  or  lakes -shall  form  a  common 
boundary  to  the  state  and  any  other  state  ch: 
territory  now  or  hereafter  to  be  formed  and 
bounded  by  the  same."  Section  1,  art.  9, 
Const.  Wis.;  J.  S.  Keator  Lumber  Co.  v.  St 
Croix  Boom  Corp.,  72  Wis.  88-99,  38  N.  W. 
628.  The  statute  provides  that:  "The  coun- 
ties no.T  or  hereafter  organized  on  the  shores 
of  Green  Bay  shall  have  jurisdiction  In  com- 
mon of  all  offenses  committed  on  that  part 
of  said  Green  Bay  which  lies  within  the 
limits   of   this  state.    *    *    *    And  all  of- 


fenses committed  against  this  state  on  any 
part  of  said  waters  may  be  heard  and  tried 
in  either  of  the  counties  having,  as  afore- 
said, common  jurisdiction  over  such  waters 
where  such  offense  may  be  committed  in 
which  legal  process  against  the  offender  shall 
be  first  served,  and  may  be  alleged  and  shall 
be  conclusively  deemed  to  have  been  commit- 
ted within  such  county;  and  all  dvil  process 
from  either  of  the  counties  aforesaid  may  be 
executed  within  and  upon  such  waters  as  arc 
within  the  jurisdiction  of  such  county  above 
given.  In  the  construction  of  this  section  all 
wharves  and  piers  shall  be  deemed  part  of 
the  land  with  which  they  are  connected." 
Section  8,  Rev.  St  1878,  and  section  8,  Rev. 
St  1898.  The  same  section  gives  such  com- 
mon jurisdiction  over  offenses  committed  on 
the  waters  of  Lake  Michigan  to  the  several 
counties  bordering  thereon,  and  over  offenses 
committed  on  the  waters  of  Lake  Superior 
to  the  several  counties  bordering  tbereou, 
and  over  offenses  committed  on  the  Missis- 
sippi river  to  the  several  counties  bordering 
thereon,  and  over  offenses  committed  on  the 
waters  of  Lake  Winnebago  to  the  several 
counties  bordering  thereon,  and  over  offenses 
committed  on  the  waters  of  St  Croix  river 
and  lake  to  the  several  counties  bordering 
thereon.  Thus  it  appears  that  six  separate 
districts  were  created,  and  in  each  common 
jurisdiction  over  all  offenses  committed  on 
the  waters  therein  mentioned  was  given  to 
the  respective  counties  bordering  thereon. 
Four  of  such  districts  were  created  Imme- 
diately after  the  adoption  of  the  constitution. 
Sections  8-15,  c.  10,  Rev.  St  1819,  and  sec- 
tions 8-15,  c.  13,  Rev.  St  1858.  The  conten- 
tion is  that  such  statutes  creating  such  dis- 
tricts and  giving  such  jurisdiction  in  common 
in  each  are  repugnant  to  the  section  of  the 
constituticm  which  declares  that  "in  all  crim- 
inal prosecutions"  "by  indictment  or  infor- 
mation" "the  accused  shall  enjoy  the  right" 
"to  a  speedy  public  trial  by  an  impartial  jury 
of  the  county  or  district  wherein  the  offense 
shall  hare  been  committed,  which  county  or 
district  shall  have  been  previously  ascer- 
tained by  law."  Section  7,  art  1,  Const.  Wis. 
If  such  contention  is  correct  then,  as  indi- 
cated, the  legislation  in  this  state  has  been 
at  fault  from  the  beginning.  Other  illustra- 
tions may  be  given.  Thus  the  first  legisla- 
ture enacted  that  "counties  organized  for 
county,  and  not  judicial,  purposes"  shall, 
when  attached  to  counties  organized  "for  ju- 
dicial puri)oses,  be  deemed  to  be  within  tlie 
limits  and  part  of  the  county  to  which  they 
are  attached."  Section  3,  c  10,  Rev.  St. 
1849,  and  section  3,  c.  13,  Rev.  St  1858.  The 
same  legislature  also  provided  that  "such 
portions  of  the  state  not  organized  into  coun- 
ties as  are  annexed  to  any  organized  county 
shall  for  judicial  and  other  purposes  be  deem- 
ed to  be  within  the  limits  and  part  of  the 
county  to  wlileh  they  are  annexed."  Section 
4,  c.  10,  Rev.  St  1&49;  section  4,  c.  13,  Rev. 
St  1858.    The  same  legislature  alao  provided 
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that  "offenses  committed  on  tbe  boundary 
lines  of  two  counties,  or  within  one  hundred 
rods  of  tbe  dividing  line  between  them,  may 
be  alleged  in  the  indictment  to  have  been 
committed  in  either  of  them,  and  may  be 
prosecuted  and  punished  in  either  county." 
Section  7,  c.  141,  Rev.  St  1840,  and  section 
7,  c.  172,  Rev.  St  1858,  and  section  4618,  Rev. 
St  1878,  and  section  4618,  Rev.  St  1888.  So 
It  has  long  been  provided  by  statute  that 
"whenever  two  counties  are  separated  from 
each  other  by  a  river  or  a  creek  the  middle 
of  the  main  channel  of  such  river  or  creek 
shall  be  the  division  line  between  them"; 
and  "tbe  counties  so  separated  shall  have 
common  Jurisdiction  of  all  offenses  commit- 
ted on  the  waters  between  them,  and  all 
writs  and  process  Issued  in  any  such  county 
may  be  executed  at  any  place  on  the  waters 
of  such  river  or  creek  opposite  the  county 
from  which  it  was  Issued."  Section  7,  Rev. 
St  1878,  and  section  7,  Rev.  St  1898.  Shall 
all  such  legislation  be  condemned  as  uncon- 
stitutional and  void?  The  adjudications  In 
this  state  tend  to  support  such  Jurisdiction. 
In  SUte  V.  Cameron,  2  Pin.  490,  the  defend- 
ant was  tried  and  convicted  of  manslaughter 
in  Crawford  county,  where  the  offense  was 
alleged  to  have  been  committed.  The  court 
simply  held  that  there  was  no  error  In  refus- 
ing to  charge  the  Jury  to  the  effect  that  the 
defendant  was  entitled  to  an  acquittal  If 
they  found  that  It  had  not  been  proved  that 
the  death  took  place  In  that  county,  and  char- 
ging the  Jury,  in  lieu  thereof.  In  effect,  that 
it  was  sufficient  If  they  found  that  the  mor- 
tal wound  was  given  In  that  county,  and 
that  the  "deceased  died  anywhere  upon  the 
Mississippi  within  the  Jurisdiction  of  this 
state,  and  neither  above  nor  below  the  conn- 
ty  line  bordering  upon  the  river."  This  was 
put  upon  the  ground  that  under  the  clause 
of  the  constitution  quoted  above  tbe  state 
bad  "concurrent  Jurisdiction"  of  the  whole 
river  bordering  on  this  state.  The  question 
here  presented  did  not  arise  in  State  v.  Pau- 
ley, 12  Wis.  537,  nor  in  Wheeler  v.  State,  24 
Wis.  52,  although  Mr.  Justice  Paine  did  com- 
ment on  the  use  of  the  words  "or  district" 
in  section  7,  art  1,  Const  Wis.  The  same  is 
true  of  In  re  Eldred,  46  Wis.  530,  1  N.  W.  175, 
where  the  offending  mlUdam  was  miles  dis- 
tant from  the  county  line,  although  Chief 
Justice  Ryan  indulged  in  some  comments  on 
the  same  clause  of  the  constitution,  and, 
among  other  things,  said:  "Tbe  words  'coun- 
ty* or  'district,'  as  used  in  the  clause,  must 
both  be  held  to  have  a  meaning  and  a  use. 
It  is  unnecessary  here  to  give  an  authorita- 
tive construction  of  the  whole  scope  of  the 
clause,  but  only  so  far  as  its  construction  Is 
Involved  in  the  question  under  consideration. 
Tbe  legislature  takes  express  power  to  pro- 
vide by  statute  for  trial  of  offenses  in  the 
county  or  district  in  which  the  offenses  shall 
have  l)een  committed."  Page  548,  46  Wis., 
and  page  14S,  1  N.  W.  And  then,  after  re- 
ferring to  some  of  the  sections  of  the  stat- 


ute quoted  above,  said:  "These  sections 
were  framed  by  very  intelligent  gentlemen, 
some  of  them  being  distinguished  members 
of  the  bar,  in  the  same  year  in  which  the 
constitution  was  adopted.  And  they  are 
plainly  founded  on  the  clause  of  the  consti- 
tution In  question."  Page  54&,  46  Wis.,  and 
IMige  144. 1  N.  W.  So  far  as  his  remarks  go, 
they  tend  to  support  the  validity  of  such  leg- 
islation. State  V.  Stewart  60  Wis.  587,  505, 
QOG,  19  N.  W.  429,  433.  In  this  last  case,  and 
on  the  assumption  that  the  offense  was  com- 
mitted outside  of  Columbia  county,  and  with- 
in 100  rods  of  tbe  county  line,  it  was  held 
"that  the  courts  of  Columbia  county  had  Ju- 
risdiction." Following  tbe  suggestion  of 
Chief  Justice  Ryan,  it  was  said  in  the  same 
connection  "that  the  words  'or  district'  as 
used  in  this  clause  of  the  constitution,  were 
intended  by  the  framers  of  that  instrument 
and  understood  by  all  at  tbe  time,  to  mean 
something  different  than  the  word  'county,' 
as  therein  used;  especially  when  taken  In 
connection  with  tbe  words  'which  cotmty  or 
district  shall  have  been  previously  ascer- 
tained by  law.'  From  this  it  appears  to  be 
competent  for  the  legislature  to  change  the 
boundaries  of  the  districts  without  chan- 
ging the  boundaries  of  the  counties.  •  *  • 
Giving  to  each  such  distinct  meaning  and 
use,  and  there  seems  to  be  no  difficulty  in 
holding  that  each  criminal  district,  as  ascer- 
tained by  the  laws  now  in  force,  extends  one 
hundred  rods  beyond  the  boundaries  of  each 
county.  •  •  ♦  This  constitutional  provi- 
sion does  not  undertake  to  define  or  limit  the 
Jurisdiction  of  the  courts  over  criminal  of- 
fenses, but  simply  defines  and  limits  the  lo- 
cality from  which  a  Jury  must  be  taken  for 
the  trial  of  such  offenses,  and  secures  to  him 
the  right  of  a  trial  within  the  same  limits." 
Pages  596,  597,  60  Wis.,  and  pages  433,  434, 
10  N.  W.  That  decision  was  based  upon  the 
theory  that  the. offense,  in  any  view  of  the 
facts,  was  committed  within  the  district 
which  Included  the  county,  and,  for  the  pur- 
poses of  such  Jurisdiction,  extended  100  rods 
beyond  Its  boundary  line;  and  that  the  mere 
fact  that  such  district  Included  territory  over 
which  there  was  Jurisdiction  in  common 
with  another  district  did  not  make  It  repug- 
nant to  the  constitutional  clause  in  question. 
The  doubt  expressed  by  Chief  Justice  Ryan 
as  to  "whether  the  legislature  could  appoint 
a  district  greater  or  less  than  the  county  for 
trial  of  a  crime  complete  within  a  county"  is 
inconsistent  with  what  he  said  In  the  same 
opinion,  and  is  without  foundation,  and  con- 
trary to  a  recent  decision  of  this  court.  Shaf- 
fel  V.  State,  97  Wis.  377,  380,  381,  72  N.  W. 
888,  890.  This  is  made  plain  by  what  is 
there  said  by  Mr.  Justice  Wlnslow,  aa  fol- 
lows: "If  there  may  be  a  district  with  dif- 
ferent boundaries  from  tho^  of  a  county, 
why  may  not  such  district  be  smaller  than  a 
county,  as  well  as  larger?  We  see  no  good 
reason.  Certainly,  It  must  be  either  larger 
or  smaller,  If  the  word  Is  to  have  any  mean- 
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log.  And  we  know  of  no  facts,  either  in  the 
Uatoiy  of  the  state  or  of  the  formatloa  of 
the  constitution,  which  would  justify  us  In 
holding  that  the  word  'district,'  as  here  used, 
must  mean  a  district  larger  than  a  county, 
and  nothing  else.  We  give  the  word  its  nat- 
ural meaning,  and,  so  doing,  we  hold  that  a 
Judicial  district  may  be  created  smaller  than 
a  county,  and  that  a  Jury  summoned  from 
such  district  satisfies  the  constitutional  guar- 
anty." Pooler  V.  State.  97  Wis.  630,  73  N.  W. 
336.  Counsel  cite  three  cases  from  Missouri 
which  are  claimed  to  hold  a  different  doc- 
trine, but  none  of  them  wwe  based  upon  a 
constitutional  provision  Uke  ours.  On  the 
contrary,  they  were  all  based  upon  the  con- 
stitution of  that  state  adopted  in  1876,  where 
the  language  was  "impartial  Jury  at  the 
county."  Section  22,  art  2,  Const.  Mo.  The 
language  of  the  prior  constitution  of  that 
state  was  "impartial  jury  of  the  yldnage." 
So  the  ease  cited  from  Arkansas  was  based 
upon  the  constitution  of  that  state  adopted 
in  1874,  where  the  language  was  "impartial 
Jury  of  tb^  county,"  with  a  provision  for 
changing  the  venue.  Section  10,  art  2,  Const. 
Ark.  So  the  case  cited  from  West  Virginia 
was  based  upon  the  constitution  of  that  state 
adopted  in  1872,  where  the  language  was  "In 
the  county  where  the  alleged  offense  was 
committed,"  unless  the  venue  should  be 
changed.  Section  14,  art  3,  Const  W.  Va.  As 
pointed  out  in  State  v.  Stewart,  60  Wis.  697, 
19  N.  W.  429,  in  the  Tennessee  case  cited  by 
counsel  the  words  "or  district"  were  treated 
as  a  mere  superfluity.  The  same  Is  true  of 
the  Illinois  case  now  cited  by  counseL 
Would  this  court  be  justified  in  thus  elim- 
inating tlie  words  "or  district"  from  the  pro- 
vision of  the  constitution  in  question?  If 
they  were  not  intended  to  have  any  mean- 
ing, then  we  perceive  no  reason  for  using 
them  in  connection  with  the  word  "county." 
As  indicated  by  Mr.  Justice  Paine  In  the  case 
cited,  the  provision  of  the  constitution  in 
question  was  taken  from  article  6  of  the 
amendments  to  the  constitution  of  the  United 
States,  substituting  the  word  "county"  for 
"state,"  and  the  word  "or"  for  "and,"  so 
that  it  roads  "county  or  district"  instead  of 
"state  and  district,"  and  substituting  for  the 
words  "which  district  shall  have  been  previ- 
ously ascertained  by  law"  the  words  "which 
county  or  district  shall  have  been  previous- 
ly ascertained  by  law."  The  obvious  reason 
why  the  conjunctive  was  used  is  that  In  some 
of  the  states  there  were  two  Judicial  dis- 
tricts then  created  and  organised,  and  so 
It  was  designed  to  give  to  the  accused  the 
right  of  trial  by  Jury  in  the  district  as  well 
as  in  the  state.  And  yet  it  has  been  held 
by  the  supreme  court  of  the  United  States 
that  the  district  court  of  the  United  States 
for  the  Eastern  district  of  Michigan  had, 
under  the  statute  of  the  United  States,  juris- 
diction "to  try  a  person  for  an  assault  with 
a  dangerous  weapon  committed  on  a  vessel 
belonging  to  a  citizen  of  the  United  States, 


when  such  Teasel  is  In  the  Detroit  rlrcr,  out 
of  the  jurisdiction  of  any  particular  state, 
and  within  the  territorial  limits  of  the  do- 
minion of  Canada."  U.  S.  v.  Itodgers,  150  t'. 
S.  249,  14  Sup.  Ct  109,  37  L.  Ed.  1071.  Of 
course,  in  that  case  the  offense  was  not  com- 
mitted in  any  other  state  or  judicial  dis- 
trict Such  change  of  pliraseology  in  our 
state  constitution  was  obviously  made  with 
deliberation,  and  for  the  purpose  of  leaving 
the  legislature  untrammeled  in  the  matter  of 
forming  Judicial  dlstrictai  It  would  in  most 
cases  be  very  difficult  to  convict  persons  guil- 
ty of  offenses  on  the  waters  of  Green  Bay. 
or  the  other  waters  mentioned,  if  the  state 
was  required  to  allege  and  prove  the  particu- 
lar county  in  which  the  offenses  were  com- 
mitted. We  must  hold  that  the  counties  on 
the  shores  of  Oreen  Bay  "have  jurisdiction 
in  common  of  all  offenses  committed  on  that 
part  of  said  Green  Bay  which  lies  within  the 
limits  of  this  state."  Section  8,  Rev.  St  1888. 
In  other  words,  each  of  snch  counties,  to- 
gether with  that  portion  of  Oreen  Bay.  con- 
stitutes a  Judicial  district,  within  the  mean- 
ing of  the  constitution.  Id.  True,  the  word 
"jurisdiction"  may  have  been  inaptiy  ap- 
plied to  (bounties  In  that  section;  but,  wheo 
we  consider  the  whole  section,  it  is  obvious 
that  the  "jurisdiction  in  common"  refers  to 
the  Jurisdiction  of  the  courts  in  the  respec- 
tive counties.  Section  8,  Rev.  St  1878,  and 
section  8,  Rev.  St  1898.  We  must  hold  that 
section  to  be  constitutional  and  valid.  It 
follows  that  the  first  question  certified  must 
be  answered  in  the  affirmative. 

The  second  question  certified  is  tbla:  "Was 
the  defendant,  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  an  agent  of  the 
superintendent  of  fisheries,  authorised  in 
writing,  within  the  meaning  of  section  15. 
c  311,  Laws  1899?"  The  third  question  cer- 
tified Is  as  follows:  "Was  the  defendant  at 
the  time  of  the  commission  of  the  alleged 
offense,  in  the  presence  of  the  superintend- 
ent of  fisheries,  or  his  agent  authorized  in 
writing,  within  the  meaning  of  section  15, 
c  Sll,  Laws  1899?"  That  section  provides 
that:  "The  commissioners  of  fisheries,  or 
other  persons  authorized  by  law  to  propagate 
fish,  shall  have  the  power  and  are  author- 
ized to  take  fish  at  all  seasons  of  the  year 
from  the  outlying  waters  of  the  state  for 
stocking  other  waters  or  for  the  purpose  of 
securing  eggs  for  artificial  propagation;  and 
shall  dispose  of  said  fish  in  such  manner  as 
they  deem  to  be  to  the  best  interest  of  the 
state:  provided,  however,  that  no  such  fish 
shall  be  taken  except  In  the  presence  of  the 
superintendent  of  fisheries  or  his  agent  au- 
thorized in  writing."  The  waters  of  Green 
Bay  are  declared  by  statute  "to  be  outiying 
waters,"  and  hence  come  within  the  provi- 
sions of  the  section  quoted.  The  substance 
of  the  contracts  between  Kalmbach  and  the 
commissioners  of  fisheries  and  James  Nevin, 
the  superintendent  of  fisheries,  is  given  hi 
the  statement  of  facts.     Under  those  con- 
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tracts  the  three  tugs  mentioned  as  being 
furnished  by  Kalmbacb,  the  saUboats,  nets, 
and  outfits,  and  men  to  run  the  boats  and 
operate  the  nets,  were  so  furnished  for  the 
use  of  the  commissioners,  and  with  them 
enough  flsh  were  to  be  caught,  under  the 
direction  of  the  superintendent  and  his 
agents,  for  securing  the  amount  of  spawn 
required.  Such  contracts  of  themselves 
would  seem  to  be  sufficient  authority  In 
writing  to  Kalmbacb  to  so  famish  the  tugs, 
sailboats,  nets,  outfits,  and  men  for  such  use 
of  the  commissioners.  Under  such  circum- 
stances  the  superintendent  of  fisheries,  11 
days  prior  to  the  commission  of  the  alleged 
offense,  gave  written  permission  and  author- 
ity to  Kalmbach  to  allow  the  McDonald 
Bros.,  including  the  defendant,  "with  the 
flsb  tog  Fish  Hawk,  to  set  nets  to  catch 
white  flsh  to  get  spawn  on  the  same  condi- 
tions that  his  tugs  [named  In  the  contracts] 
are  allowed  to  flsh."  This  written  i>ermlt, 
with  the  concurrence  of  McDonald  Bros., 
placed  the  flsh  tug  Fish  Hawk  and  its  out- 
fit as  effectually  in  the  service  and  use  of 
the  commissioners  of  fisheiies  as  either  of 
the  three  tugs  mentioned  In  their  contracts 
with  Kalmbach.  Such  written  authority 
was  to  McDonald  Bros.,  with  their  "fish  tug 
Flsh  Hawk  to  set  the  nets  to  catch  white 
fish,"  etc.,  whenever  allowed  to  do  so  by 
Kalmbach.  In  fact,  such  written  authority 
was  to  both  McDonald  Bros,  and  Kalmbach. 
Since  such  written  permit  gave  such  author- 
ity, and  was  actually  delivered  by  the  su- 
perintendent of  fisheries.  It  Is  not  conceived 
to  be  material  whether  It  was  in  the  actual 
possession  of  McDonald  Bros,  or  Kalmbach. 
It  appears  that  after  the  delivery  of  such 
permit  to  Kalmbach,  and  pursuant  to  his 
instructions,  McDonald  Bros.,  In  pursuance 
of  such  permit,  engaged  in  taking  fish  from 
the  waters  of  Green  Bay  with  the  flsh  tug 
Fish  Hawk  for  the  purimse  of  obtaining  flsh 
spawn  for  svch  commissioners,  and  that  as 
often  as  the  boat  landed  at  Detroit  Harbor, 
the  point  from  which  the  boat  went  out  for 
flsb,  and  to  which  It  returned  with  flsh,  such 
fish  and  spawn  were  turned  over  to  such  su- 
perintendent or  his  agent,  Frank  Suthers, 
then  in  the  employ  of  such  commissioners, 
and  the  same  were  then  weighed  by  Nevln 
or  Suthers,  and  delivered  to  Kalmbach,  from 
whom  McDonald  Bros,  received  pay  for  all 
fish  so  caught;  that  upon  the  day  of  the  al- 
leged offense  the  firm  of  McDonald  Bros., 
composed  of  the  defendant  and  bis  co-part- 
ner, together  with  the  crew  of  the  Fish 
Hawk,  were  fishing  with  nets  for  white  fish 
In  the  waters  of  Oreen  Bay  at  the  place  de- 
scribed, and  the  crew  caught  both  trout  and 
white  fish,  but  took  no  spawn;  that  on  that 
day  Nevln  was  at  Green  Bay  and  Suthers  at 
Sturgeon  Bay,  neither  being  at  Detroit  Har- 
bor, nor  on  the  flshing  tug  Flsh  Hawk;  that 
at  the  time  of  the  commission  of  the  alleged 
offense  the  "defendant  was  In  all  things 
<;ompIylng  with  the  conditions  and  require- 


ments <a  the  contracts"  mentioned  between 
such  commissioners  and  Kalmbach.  It  fol- 
lows from  what  has  been  said  that  the  sec- 
ond and  third  questions  certified  must  each 
be  answered  in  the  afiirmative.  The  flftb 
question  certifled  has,  in  effect,  been  answer- 
ed by  what  has  already  been  said,  and 
hence  requires  no  specific  answer.  By  the 
fourth  and  sixth  questions  certifled  we  are 
asked  to  determine  whether  the  trial  court 
committed  an  error  on  the  trial  by  refusing 
to  allow  the  defendant's  counsel  to  addri?!>s 
the  jury,  and  also  by  charging  the  Jury  that 
they  must  find  the  defendant  guilty.  It  is 
claimed  on  the  part  of  the  state  that  such 
questions  can  only  be  properly  determined 
when  embodied  in  a  bill  of  exceptions  and 
brought  here  by  writ  of  error.  Without  de- 
termining that  question,  we  have  concluded 
not  to  answer  either  of  those  questions,  as 
neither  Is  essential  to  the  determination  of 
the  case. 

The  first,  second,  and  third  questions  cer- 
tified are  each  answered  in  the  affirmative, 
and  the  others  are  left  unanswered. 


OHAKNLBT  v.  SHAWANO  WATER-POW- 
EB  &  BIVBE-XMPBOVEMENT  CO. 

(Supi-eme  Court  of  Wisconsin.    March  19, 
1901.) 

WATERS  AND  WATER  CODRBBS— DAMS— OVER- 
FLOW—DAMAQES— COMMISSIONERS  —  PRE- 
SCRIPTIVE RIGHT— EVIDENCE— BURDEN  OF 
PROOF. 

1.  Where,  on  application  for  tlie  appointment 
of  commissioners  to  assess  petitioner's  dam- 
ages for  the  overflow  of  bis  land  by  defendant's 
dam,  there  is  a  fair  preponderance  of  the  evi- 
dence supporting  the  finding  of  the  trial  court 
that  such  lands  arc  overflowed  by  tlie  dam, 
such  finding  will  be  sustained  on  appeal. 

2.  Where  a  petition  for  the  a^)i)ointment  of 
commissioners  to  assess  the  petitioner's  dam- 
ages by  the  overflow  of  his  land  by  defend- 
ant's dam  makes  a  prima  facie  case,  the  de- 
fendant, having  a  franchise  to  erect  the  dam, 
cannot  oppose  the  application  on  the  ground 
that  the  petitioner  has  not  shown  that  the  over- 
flow by  its  dam  was  necessary  In  the  prose- 
cution of  its  business,  since  it  must  be  pre- 
sumed to  have  constructed  its  dam  to  the 
proper  height,  and  to  have  appropriated  no 
more  land,  by  flowage,  than  was  absolutely 
necessary  for  its  purposes,  and  hence  cannot 
be  heard  to  say  that  it  has  taken  more. 

8.  Under  Rev.  St.  1878,  S  17T7,  providing 
that,  where  it  is  necessary  to  overflow  lands 
under  a  corporate  franchise  to  erect  a  dam, 
commissioners  may  be  appointed  on  the  peti- 
tion of  the  corporation  or  of  the  owner  of  any 
land  so  taken  to  assess  the  damages  occasioned 
by  such  taking,  proceedings  to  secure  such  com- 
pensation may  be  instituted  by  the  person 
whose  lands  are  overflowed,  when  the  company 
fails  to  proceed. 

4.  Where  a  dam  is  maintained  across  a  navi- 
gaUe  stream  for  40  years,  whereby  lands  are 
overflowed  by  one  claiming  the  right  but  hav- 
ing no  authority  so  to  do,  such  dam  is  a  public 
nuisance,  and,  as  against  the  public,  there  can 
be  no  prescriptive  right  acquired  to  maintain 
the  dam.  but,  as  against  the  owner  of  the  lands 
so  overflowed,  a  right  to  maintain  the  dam  is 
acquired  by  prescription,  since  the  injury  to 
their  property  is  special,  and  they  could  move 
at  any  time  to  have  the  dam  destroyed. 
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6.  Where,  on  application  by  a  landowner  for 
commissioners  to  assess  his  damages  for  the 
OTerflow  of  hia  land  by  defendant's  dam,  de- 
fendant has  a  prescriptive  riglit  to  oyerflow 
such  land  acquired  by  the  maintenance  for  4D 
years  of  a  former  dam,  the  harden  is  on  defend- 
ant to  show  such  right,  and  that  the  new  dam 
has  not  increased  the  overflow,  and.  If  it  ap- 
pears that  the  overflow  is  increased  beyond 
the  prescriptive  right,  conunissioaers  should  be 
appointed. 

Appeal  from  circuit  court,  Shawano  coun- 
ty; John  Goodland,  Judge. 

Application  by  William  H.  Charnley 
against  the  Shawano  Water-Power  &  River- 
Improvement  Company  for  an  order  appoint- 
ing commissioners  to  assess  plalntifTs  dam- 
ages for  land  overflowed  by  defendant's 
dam.  From  an  order  appointing  such  com- 
missioners, defendant  appeals.    Affirmed. 

Proceedings  to  obtain  damages  to  prop- 
erty claimed  to  have  been  overflowed  by  de- 
fendant's dam.  By  chapter  235,  Laws  1889, 
the  prtvilege  of  erecting  a  dam  across  the 
Wolf  river,  near  the  city  of  Shawano,  was 
granted  to  C  M.  Upham  and  others  for 
"manufacturing  and  other  purposes."  Said 
parties  or  their  assigns  were  given  power  to 
secure  flowage  rights,  under  section  1777, 
Rev.  St  1878,  as  amended  by  chapter  318, 
Laws  1882.  Defendant  is  a  corporation  or- 
ganized for  the  purpose  of  building  said  dam 
for  hydraulic  and  manufacturing  purposes, 
and  to  Improve  the  river  and  facilitate  the 
running  of  logs  therein,  and  is  the  assignee 
and  owner  of  the  rights  and  privileges  grant- 
ed to  Upham  and  others  under  the  act  men- 
tioned. The  dam  was  erected  In  1892,  and 
by  It  the  defendant  maintains  a  bend  of 
water  averaging  about  10  feet  Shawano 
creek,  the  outlet  to  Shawano  Lake,  empties 
into  the  Wolf  river  about  a  mile  and  one- 
half  above  the  dam.  This  creek  is  naviga- 
ble for  logs  and  timber,  and  Is  30  or  40  feet 
wide.  Some  40  years  or  more  ago  a  dam 
was  built  across  this  creek  a  little  way 
alMve  Its  mouth.  In  which  a  head  of  wa- 
ter from  6  to  8  feet  was  claimed  to  have 
been  maintained  continuously  and  adversely 
until  1892,  at  which  time  defendant  pur- 
chased the  dam  from  one  Kast,  together 
with  all  flowage  rights.  Shawano  creek  is 
alx>ut  4  miles  long,  and  is  the  only  outlet  of 
Shawano  Lake,  which  is  a  body  of  water  of 
considerable  size.  W.  H.  Charnley  Is  the 
owner  of  lots  1  and  2,  section  14,  township 
27,  range  IG  E.,  on  .the  banks  of  this  lake. 
In  1807,  Charnley  filed  a  petition  for  the  .ap- 
pointment of  commissioners,  under  section 
1777  and  acts  amendatory  thereof,  to  ap- 
praise the  damages  to  his  lands  by  reason  of 
the  overflow  of  the  same  by  defendant's 
dam.  The  petition  sets  out  the  facts  re- 
quired by  the  statute,  and  claims  injury  to 
about  25  acres  of  land,  specifically  describ- 
ed. An  order  for  bearing  was  duly  made. 
Upon  the  return  day  the  defendant  denied 
that  the  lands -described  In  the  petition  were 
necessary  for  the  maintaining  of  said  dam; 


denied  that  any  portion  of  said  lands  were 
overflowed.  It  then  alleged  the  constnictioa 
and  adverse  maintenance  of  the  Kast  daoa. 
a  purchase  of  Kast's  rights,  and  a  prescrip- 
tive right  to  overflow  all  of  the  lands  de- 
scribed In  the  petition.  It  also  alleged  that 
It  does  not  now  and  has  not  for  several  years 
past  improved  the  river  for  the  purpose  of 
driving  logs,  and  that  Its  dam  Is  now  wholly 
maintained  for  the  purpose  of  furnishing 
power  and  operating  mills  and  manufacttir- 
ing  plants  located  at  or  near  said  dam.  The 
testimony  was  taken,  by  stipnlatioo,  before  a 
referee.  Thereafter  the  court  made  findings, 
which  are  recited  In  the  order  appointing 
commissioners,  among  other  things,  to  tlie 
effect  that  by  the  construction  of  Its  dam 
the  defendant  has  overflowed  said  lands 
since  about  April  1,  1892,  and  that  they  were 
necessary  for  that  purpose  and  the  purposes 
of  Its  IncoriMration;  that  it  has  no  pre- 
scriptive right  to  overflow  the  same;  and 
that  the  petitioner  had  suffered  damages  by 
reason  thereof.  This  appeal  Is  taken  from 
said  order. 

M.  J.  Wallrich  and  C  P.  Dillett,  for  appel- 
lant. Eugene  M.  Wescott  and  George  C. 
Dickinson,  for  respondent 

BARDEEN,  J.  (after  stating  the  facts). 
The  points  made  by  the  defendant  are  (1) 
that  the  evidence  does  not  show  that  the 
lands  described  in  the  petition  are  overflow- 
ed by  defendant's  dam;  (2)  that  the  evidence 
does  not  show  that  the  overflow  of  said 
lands  is  necessary  In  accomplishing  the  pur- 
poses of  its  creation;  (3)  that  the  defendant 
has  a  prescriptive  right  to  overflow  said 
lands. 

1.  (Concerning  the  contention  that  the  evi- 
dence fails  to  show  that  the  petitioner's 
lands  are  overflowed  by  badcwater  from  the 
defendant's  dam,  there  Is  considerable  evi- 
dence in  the  record  to  support  the  trial 
court's  conclusion.  We  may  say  that  it  Is 
supported  by  a  fair  preponderance  thereof. 
To  discuss  It  would  serve  no  useful  purpose. 
We  must  therefore  overrule  the  defendant's 
contention  on  this  point 

2.  The  petition  made  a  prima  facie  case 
for  the  appointment  of  commissioners,  and 
it  was  for  the  company  to  show  why  they 
should  not  be  appointed.  GUI  v.  Railroad  Co., 
76  Wis.  293,  45  N.  W.  23.  The  defendant  ad- 
mits the  purpose  of  its  Incorporation  to  be  to 
build,  maintain,  and  operate  a  dam  across 
Wolf  river  under  the  franchise  granted  by 
chapter  236,  Laws  18SD,  for  hydraulic  and 
manufacturing  purposes,  for  the  Improve- 
ment of  said  river,  and  the  building  and 
maintaining  of  pieia  to  facilitate  the  running 
of  logs  therein.  It  accepted  the  franchise 
so  granted,  and  erected  its  dam  pursuant  to 
the  power  th«»by  conferred.  It  must  be 
presumed  that  it  built  Its  dam  to  such  a 
head  and  of  such  dimensions  as  to  properly 
carry  out  Its  corporate  purposes,  in.  absence 


WU.)        CHARNLEY  v.  SHAWANO  WATER-POWER  Ss  RIVER-IMP.  CO. 


609 


.  of  eTldence  to  tbe  contrary.  Whatever  may 
be  tbe  fact,  when  the  company  is  called  upon 
to  pay  compensation  for  tbe  land  It  takes 
by  overflow,  It  cannot  be  heard  to  say  that 
it  has  taken  more  than  Is  absolutely  neces- 
sary to  carry  out  its  purposes.  So  long  as  It 
maintains  its  dam  under  authority  right- 
fully granted  by  tbe  state,  it  will  not  be  per- 
mitted to  say  that  its  dam  Is  built  somewhat 
higher  than  is  absolutely  necessary  to  carry 
out  some  of  its  corporate  purposes.  See  Bab- 
oo<*  T.  Railroad  Co.  (Wis.)  83  N.  W.  316. 
'By  a  fair  construction  of  the  act  granting 
the  franchise,  the  person  whose  lands  are 
overflowed  may,  aa  was  done  in  this  case, 
institute  proceedings  to  secure  his  damages, 
•when  the  company  fails  to  proceed.  When 
this  is  done,  as  said  In  the  case  cited,  "It 
wt>uld  be  Incongruous  to  permit  the  latter 
to  deny  necessity  of  its  taking,  or  to  insist 
on  allegation  or  proof  by  the  other  party, 
when  the  whole  proceeding  rests  on  Its  own 
acts,  affirming  such  necessity  in  the  most 
unambiguous  terms." 

3.  The  trial  court  found  that  the  defend- 
ant had  no  prescriptive  right  to  overflow 
these  lands.  Such  finding  Is  but  a  mere  con- 
clusion of  law,  and  it  is  difficult  to  say 
whether  It  was  based  upon  a  consideration 
and  determination  of  the  fact  from  the  tes- 
timony, or  on  an  adoption  of  the  rule  of  law 
contended  for  by  the  petitioner's  counsel. 
Tbelr  argument  is  that  Kast  and  his  gran- 
tors maintained  a  dam  across  a  navigable 
stream  without  authority  from  the  state; 
that  such  dam  was  a  public  nuisance,  and 
oould  never  be  legitimated  by  lapse  of  time, 
and  therefore  Kast  had  no  rights  he  could 
assign.  It  must  be  conceded  that  Shawano 
creek  is  a  navigable  stream,  within  the  rule 
established  in  this  state.  Willow  River  Club 
V.  Wnde,  100  Wis.  86,  76  N.  W.  273,  42  I* 
R.  A.  306,  and  cases  cited.  The  dam  was 
built  on  lands  owned  by  the  parties  who 
maintained  It  It  had  been  built  more  than 
40  years  prior  to  the  time  the  defendant 
purchased  Kast's  interests,  in  1892.  The  only 
evidence  In  the  case  regarding  the  right  to 
maintain  It  was  given  by  Mr.  Kast  whenever 
be  said  that  be  "maintained  the  dam  pub- 
licly, claiming  a  right  to  do  so  without  per- 
mission from  any  one."  Generally  speaking, 
all  hindrances  or  obstructions  to  tbe  use 
of  a  navigable  stream  by  tbe  public,  with- 
out authority  from  tbe  state,  are  public  nui- 
sances. Barnes  v.  City  of  Racine,  4  Wis. 
454;  State  v.  Carpenter,  68  Wis.  166,  31  N. 
W.  730;  Knox  v.  Chaloner,  42  Me.  150.  See 
In  re  Eldred,  46  Wis.  530,  1  N.  W.  175. 
"There  is  no  such  thing  as  a  prescriptive 
right,  or  any  other  right,  to  maintain  a 
public  nuisance."  Douglass  v.  State,  4  Wis. 
3S7,  and  cases  cited. 

This  proiwsltion,  however,  must  be  under- 
stood as  applying  to  the  rights  of  the  pub- 
lic, and  not  to  those  of  individuals,  and  It 
Is  the  failure  to  appreciate  this  distinction 
-.that  has  led  the  counsel  for  petitioner  into 


some  confusion.  A  public  nuisance  cannot 
be  abated  by  the  act  or  at  the  suit  of  a 
private  party  unless  it  Is  shown  that  he  has 
suffered  some  private  and  special  injury. 
Walker  v.  Shepardson,  2  Wis.  384;  Greene 
V.  Nunnemacher,  30  Wis.  50;  State  v.  City  of 
Milwaukee,  102  Wis.  509,  78  N.  W.  766.  This 
is  based  upon  the  principle  that  the  rights 
of  the  state  are  to  be  vindicated  only  by 
public  officers,  but  when  the  nuisance  be- 
comes a  private  one,  so  as  to  affect  individ- 
ual rights,  the  injured  party  may  pursue 
bis  remedy.  The  fact,  however,  that  a  pub- 
lic nuisance  cannot  be  legitimated  as  against 
tbe  public,  by  tbe  mere  lapse  of  time,  does 
not  Justify  the  conclusion  argued  for,  that 
no  prescriptive  right  can  be  obtained  as 
I  against  individuals.  Important  rights,  as 
against  individuals,  may  be  acquired  and  . 
lost  by  adverse  enjoyment  for  a  period  of 
20  years  or  more.  As  against  the  public, 
the  Kast  dam  was  wrongful.  If  it  obstructed 
tbe  navigation  of  tbe  stream.  As  against 
the  petitioner,  it  was  wrongful  because  It 
overflowed  (if  It  did  overflow)  his  lands, 
and  thus  tnvaded  bis  property  Interests.  Tbe 
private  right  of  action  arises,  not  from  tbe 
fact  that  the  dam  was  unauthorized,  but  be- 
cause land  was  taken  by  the  overflow  with- 
out compensation.  The  right  to  damages 
would  have  been  the  same  had  the  dam 
been  authorized  by  state  authority.  That 
one  may  obtain  a  prescriptive  right  of  flow- 
age  under  proper  conditions  cannot  be  dis- 
puted. It  is  a  right  which  must  have  been 
claimed  and  maintained  in  hostility  to  the 
right  of  the  person  against  whom  It  is  set 
up.  Vllet  V.  Sherwood,  35  Wis.  229.  It 
must  have  been  continuous,  exclusive,  known 
to,  and  acquiesced  in  by,  the  owner  of  the 
rights  affected  thereby.  1  Wood,  Nuts.  H 
418,  419,  and  cases  cited.  When  these  con- 
ditions concur,  and  tbe  use  has  been  extend- 
ed for  a  period  of  20  years  or  more,  the 
prescriptive  right  becomes  absolute.  See 
Gould,  Waters  (3d  Ed.)  c.  11.  Such  ques- 
tions are  not  to  be  determined  by  ascertain- 
ing bow  long  the  dam  has  been  in  existence, 
or  by  tbe  claim  the  party  makes  during 
the  period  of  prescription.  The  question  is 
not  how  high  the  dam  is,  but  whether  the 
water  has  been  held  the  requisite  period 
so  high  as  to  affect  tbe  land  flowed  as  in- 
juriously as  it  does  at  the  time  the  land- 
owner seeks  damages  for  such  overflow. 
Gould,  Waters,  i  343.  While  it  has  been 
the  policy  of  this  state  to  hold  that  all 
streams  capable  of  floating  logs  and  timber 
to  be  navigable,  yet  in  streams  like  this, 
that  are  not  meandered,  the  landowner  and 
the  public  have  certain  reciprocal  rights, 
which  may  be  enjoyed  without  the  destruc- 
tion of  the  other.  This  is  fully  set  forth  in 
the  opinion  of  this  court  in  the  case  of  A. 
C.  Conn  Oo.  v.  Little  Suam'co  Lumber  & 
Mfg.  Co.,  74  Wis.  652,  43  N.  W.  660,  which 
holds  distinctly  that  a  dam  built  and  main- 
tained by  a  riparian  owner,  without  legls- 
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latlT«  permission.  In  a  stream  navigable  only 
for  the  floating  of  logs  and  timber,  Is  not 
unlawful  If  It  does  not  materially  affect  or 
abi-idge  the  beneficial  use  of  the  stream. 
See  Carlson  t.  Improvement  Ca  (Minn.)  41 
L.  R.  A.  371,  note  (s.  c.  75  N.  W.  1044).  We 
fall  to  find  anything  In  the  evidence  in  the 
case  at  bar  that  brings  it  outside  the  line 
of  the  discussion  and  decision  In  the  case 
last  mentioned,  nor  are  we  able  to  perceive 
why  a  prescriptive  right  of  overflow  could 
not  have  been  secured,  If  the  facts  exist 
that  would  bring  the  case  within  the  prin- 
ciples of  law  stated. 

Upon  the  question  of  fact  of  whether  the 
Kast  dam  actually  backed  water  upon  the 
petitioner's  land  to  the  extent  claimed,  we 
have  been  obliged  to  refer  to  the  record, 
and  read  over  360  pag:es  of  typewrlttai  mat- 
ter, in  order  to  reach  a  conclusion.  The 
failure  to  print  any  considerable  portion  of 
the  testimony  has  greatly  added  to  our  la- 
bors. The  burden  of  showing  the  nature 
and  extent  of  the  claimed  overflow  was  upon 
the  defendant  Gould,  Waters,  i  314.  A 
careful  review  of  the  evidence  convinces  ns 
that  this  obligation  has  not  been  met.  On 
the  contrary,  we  believe  that  a  fair  pre- 
ponderance of  the  testimony  shows  that  such 
overflow  never  reached  the  lands  In  ques- 
tion at  a  normal  stage  of  water,  as  kept 
back  by  said  dam.  An  attempt  to  Justify 
this  conclusion  by  reference  to,  and  a  dis- 
cussion of,  the  testimony  of  the  nomerous 
witnesses  would  require  much  more  time 
and  space  than  the  importance  of  the  fact 
demands.  We  fahall  therefore  contoit  our- 
selves with  the  conclusion  stated.  The  or- 
der appealed  from  is  affirmed. 


FITZGBBAID  v.  STATE.       • 

(Snpreme  Court  of  Wisconsin.     March  19, 
1901.) 

FBLONIOUS  BRBAKINQ  AND  ENTBRINa  —  IN- 
TOXICATION—INTENT— NEW  TRIAL. 
Defendant  was  arrested  at  2  o'clocli  a.  m. 
in  a  store  to  which  he  had  gained  access  by 
tearing  np  a  heavy  sidewaili.  He  had  been 
drinlLing  daring  the  preceding  day  and  evening, 
but  could  walk  straight  when  arrested.  When 
arrested,  he  said,  "I  am  up  against  it"  De- 
fendant testified  that  he  was  pretty  dmnk  when 
arrested,  and  did  not  know  how  he  got  into  the 
store;  that  when  he  drank  he  was  crazy,  and 
did  not  know  what  he  was  doing.  At  2  o'clock 
p.  m.  he  was  taken  to  the  municipai  court 
where  he  waived  preliminary  examination. 
The  next  day  he  was  arraigned  in  the  circuit 
court  and  pleaded  guilty  to  feloniously  break- 
ing and  entering  in  the  nighttime,  with  intent 
to  commit  larceny.  Tlie  oflBcers  testified  that 
no  coercion  or  intimidation  was  used,  and  no 
one  advised  him  to  plead  guilty;  that  he  re- 
fused to  have  bis  parents  notified,  and  asked  to 
be  arraigned  at  once,  so  he  might  begin  serving 
his  time.  Defendant  testified  that  the  officers 
advised  him  to  plead  guilty,  told  him  there  was 
no  use  of  fighting  it  and  that  they  would  bring 
other  charges  against  him  if  he  did  not  plead 
guilty.  Beld  not  sufficient  to  entitle  defendant 
to  a  new  trial,  under  Laws  1897,  c.  9,  author- 
izing the  granting  of  a  new  trial  when  it  shaH 


appear  to  the  court  that  Justice  ha*  not  been        I 
done.  '      j 

Error  to  circuit  court  Douglas  county;  A. 
J.  Vlnje,  Judge.  I 

M.  J.  Fitzgerald  pleaded  guilty  to  a  charge 
of  feloniously  breaking  and  entering  a  build-  { 
Ing  In  the  nighttime,  with  intent  to  steal, 
and  was  sentenced.  A  motion  for  a  new 
trial  was  denied,  and  he  brings  error.  Af- 
firmed. 

V.  Unley,  for  plaintilT  in  error.  E.  B. 
Hicks,  Atty.  Gen.,  and  CL  E.  Buell,  for  the 
State. 

CASSODAT,  C.  J.  It  appears  from  the 
record  that  at  or  about  half  past  2  o'clock 
on  the  morning  of  September  21,  1900,  the 
plaintiff  in  error  was  arrested  on  the  land- 
ing at  the  head  of  the  flight  of  stairs  lead- 
ing from  the  basement  of  Stem's  store  build- 
ing at  the  comer  of  Seventh  street  and  Cum- 
mlngs  avenue,  In  West  Superior;  that  be 
had  gained  access  to  the  building  by  tear- 
ing up  a  heavy  sidewalk  adjacent  thereto 
on  Cummlngs  avenue,  which  required  a 
great  deal  of  force  to  raise,  and  entering 
through  a  window  beneath  the  walk;  tbat 
after  he  reached  such  landing,  he  attempted 
to  forcibly  enter  the  store  occupied  by  Stem, 
but  was  prevented  by  one  Ole  Hanson,  who 
had  been  a  clerk  In  the  store,  and  was  then 
sleeping  therein,  and  who  was  awakened 
by  loud  knocking  and  kicking  on  the  door 
leading  from  bis  sleeping  room  Into  the  cel- 
lar; that  he  had  drunk  a  considerable  dur- 
ing the  previous  day  and  evening,  but  the 
extent  of  his  Intoxication  at  the  time  of  his 
arrest  was  in  dispute;  that  at  the  time  he 
was  arrested  he  said,  "I  am  up  against  it:" 
that  he  was  taken  to  the  municipal  court 
about  2  o'clock  in  the  afternoon  of  Septem- 
ber 2l6t,  and,  after  some  talk,  waived  his 
preliminary  examination,  and  was  bound 
over  to  the, circuit  court;'  that  on  the  next 
day  he  was  arraigned  in  the  circuit  court 
and  pleaded  guilty  to  an  information  char- 
ging him  with  willfully  and  feloniously  break- 
ing and  entering  In  the  nighttime  the  store 
building  mentioned,  then  and  there  nsed  and 
occupied  by  one  Louis  Stem  as  and  for  a 
shop  or  store,  with  Itatent  upon  the  part  of 
said  M.  J.  Fitzgerald  to  then  and  there  com- 
mit the  crime  of  larceny  therein;  and  he 
was  thereupon  sentenced  to  the  state's  pris- 
on for  the  term  of  three  years.  The  ofllcers 
testified  to  the  effect  that  when  he  entored 
such  plea  be  was  entirely  sober;  that  he 
was  fnlly  informed  of  the  serious  nature  of 
the  charge  against  him,  and  the  punishment 
provided  therefor,  and  that  he  fully  rcnllzed 
the  same;  that  no  coercion  or  intimidation 
was  used  by  the  officers  having  him  in  charge, 
nor  was  he  advised  by  any  one  to  plead 
guilty;  that  he  was  asked  by  said  officers  If 
they  should  not  Inform  his  parents,  but  he 
said  that  be  did  not  want  them  to  know  of 
his  arrest  until  after  he  was  sentenced:  that 
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he  reqneited  to  be  talcen  at  once  to  the  cir- 
cuit court,  and  receive  his  sentence,  and 
commence  serving  his  time,  and  not  be  com- 
pelled to  lie  around  the  county  jail,  -where 
his  time  would  not  count  upon  his  sentence; 
that,  upon  being  arraigned  In  the  circuit 
court,  the  Information  was  read  to  him,  and 
he  pleaded  guilty;  that,  before  sentence  was 
pronounced,  he  was  asked  by  the  court  if 
he  had  anything  to  say  why  sentence  should 
not  be  passed  upon  him,  to  which  he  re- 
plied, "No";  that  he  had  theretofore  been 
sentenced  to  the  reform  school  on  a  criminal 
charge;  that  his  mother  had  gotten  him 
released  on  his  promise  to  keep  away  from 
sporting  houses,  and  that  he  would  £ro  to 
work,  and  that  for  this  reason  he  did  not 
want  his  mother  to  see  him  before  he  was 
sentenced;  that  three  other  burglaries  of 
the  same  character  had  been  committed  In 
the  Immediate  vicinity  of  Stern's  store  Just 
previous  to  the  commission  of  this  offense; 
that,  before  pleading  guilty,  or  waiving  his 
examination  in  the  municipal  court  he  was 
taken  to  the  Judge's  private  room  by  the 
officer  In  charge,  and  was  accused  of  hav- 
ing committed  these  various  burglaries; 
that  he  denied  the  same;  that,  after  having 
pleaded  guilty,  he  was  taken  into  the  chief 
of  police's  room,  and  was  informed  of  the 
evidence  against  him;  that  he  thereupon  ad- 
mitted having  committed  all  of  these  crimes, 
and  told  the  officers  just  how  each  offense 
was  committed.  The  plaintiff  In  error  tes- 
tified to  the  effect  that  he  did  not  remember 
how  he  got  Into  Stem's  grocery  store;  that 
he  did  not  go  In  there  to  steal;  that  he  was 
pretty  drunk  when  arrested,  but  walked 
straight  with  the  officer  who  arrested  him; 
that  the  officers  advised  him  to  plead  guilty; 
that  there  was  no  use  of  his  fighting  It; 
that  they  would  bring  other  charges  against 
him  If  he  did  not  plead  gu>!ty;  that  when 
they  charged  him  with  other  offenses  he  told 
them  that  he  had  not  done  these  things,  but 
had  knowledge  about  them;  that  they  were 
done  by  others;  that  he  pleaded  gniHty  In 
the  circuit  court  because  he  thought  It  was 
the  only  thing  he  could  do;  that  he  sup- 
posed he  was  Ixiund  by  what  he  said  Iq  the 
municipal  court;  that  fe  did  not  know  his 
age,  but  supposed  he  was  about  21  years 
old,  and  so  stated  In  the  circuit  court;  that 
when  he  got  drink  be  was  crazy,  and  did 
not  know  what  he  was  doing.  After  he  was 
sentenced,  and  before  being  sent  to  the 
state's  prison,  bis  parents  were  notified  and 
visited  him,  and  his  mother  testified  that  he 
was  only  18  years  of  age.  Soon  after  he  was 
thus  sentenced,  his  parents  retained  counsel, 
and  on  October  29, 1900,  such  counsel  moved 
the  circuit  court  to  set  aside  the  Judgment 
and  sentence  and  the  plea  of  guilty,  and  for 
a  new  trial,  basing  such  motion  upon  the 
affidavit  of  the  prisoner  and  his  parents  and 
three  others,  and  upon  the  hearing  of  the 


motion  the  state  presented  five  affidavits  In 
opposition  thereto.  A  summary  of  the  facts 
stated  In  the  several  affidavits  are  glveo 
above.  After  the  hearing  the  drcnlt  court 
took  the  motion  under  advisement,  and  No- 
vember IS,  1900,  denied  the  same,  and  there- 
upon entered  an  order  upon  the  merits  to 
that  effect  To  reverse  that  order  the  pris- 
oner sued  out  this  writ  of  error. 

Under  the  statute  as  it  existed  prior  to 
1897  It  was  held  by  a  divided  court  that  an 
order  denying  a  motion  for  a  new  trial, 
made  after  Judgment  In  a  criminal  case, 
was  not  a  final  Judgment,  nor  an  order  in 
the  nature  of  a  final  Judgment  to  review 
which  a  writ  of  error  would  U&  Section 
4719,  Rev.  St  1878;  Jackson  v.  State.  92 
Wis.  422,  06  N.  W.  393.  In  that  year  that 
section  of  the  statute  was  amended  by  add- 
ing thereto  a  provision  to  the  effect  that 
when  ah  application  for  a  new  trial  under 
that  section  should  be  refused,  a  writ  of  er- 
ror should,  on  the  application  of  the  defend- 
ant, be  Issued  from  this  court  to  bring  such 
matter  before  It;  and  that  upon  such  writ 
this  court  should  "have  the  power  to  re- 
view the  order  refusing  to  grant  a  new  trial, 
and  render  such  Judgment  thereon  as  it" 
might  deem  proper.  Section  4719,  Rev.  St 
1808;  chapter  9,  Laws  1887;  and  chapter 
172,  Laws  1897.  In  the  body  of  the  section 
It  Is  provided,  in  effect  that  "on  the  petition 
or  motion  in  writing  of  the  defendant"  with- 
in one  year  after  conviction,  and  either  be- 
fore or  after  Judgment  the  circuit  court  may 
"grant  a  new  trial  for  any  cause  for  which 
by  law  a  new  trial  may  be  granted,  or  when 
It  shall  appear  to  the  court  that  Justice  has 
not  been  done,  and  on  such  terms  and  condi- 
tions as  the  court  may  direct"  The  only 
question  for  consideration,  therefore,  is 
whether  It  was  made  to  appear  to  the  trial 
court  that  Justice  had  not  been  done  to  the 
plaintiff  In  error.  The  argument  of  his 
counsel  Is  to  the  effect  that  he  was  only  18 
yea^s  of  age;  that  he  was  simple-minded 
and  foolish,  and  that  it  was  "on  the  top 
of  that  heavy  drink";  that  he  had  no  law- 
yer to  advise  him,  and  no  relative  or  friend 
to  counsel  with;  that  he  was  advised, 
coaxed,  and  threatened  by  the  officers  in 
charge  to  plead  guilty.  The  breaking  and 
entering  of  the  building  is  conceded.  He 
was  not  so  much  under  the  influence  of  liq- 
uor when  arrested  but  what  he  could  walk 
with  the  officer,  and  comprehend  bis  situa- 
tion. The  reason  why  be  pleaded  guilty 
without  consulting  his  ptCrents  is  obvious 
from  the  statement  made.  We  have  care- 
fully examined  the  evidence,  and  cannot  say 
that  Justice  has  not  been  done.  On  the  con- 
trary, we  think  It  has  been  done.  Besides, 
the  granting  of  the  order  was  discretionary, 
and  we  do  not  think  there  was  any  abuse  of 
such  discretion.  The  order  of  the  circuit 
court  is  affirmed. 
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mess,  Atty.  Gen.,  ex  rel.  ASKEW,  y. 
SMITH  et  al. 

(Sapreme  Court  of  Wisconsin.     March  19, 
1901.) 

RAILROAOS-FBB  TO  LAND  COVERED  BT  RIQHT 
OF  WAY— BASEMENT— ULTRA  VIRES— PUR- 
PRESTURE— PUBLIC  NUISANCE— ABATEMENT. 

1.  A  railroad  receivine  a  warranty  deed  to 
a  strip  of  land  for  its  track  acquires  a  title  in 
fee,  subject,  at  most,  to  forfeiture  for  nonuser 
or  misuser,  and  not  a  mere  easement. 

2.  A  conveyance  in  fee  to  a  railroad  author- 
ized to  acquire  an  easement  only  is  valid  until 
assailed  in  a  direct  proceeding  by  the  govern- 
ment, and  cannot  be  collaterally  attacked  by 
private  persons. 

3.  A  mere  purpresture  is  liable  to  abatement 
in  a  suit  in  equity  by  the  attorney  general, 
though  it  is  not  a  public  nuisance. 

4.  Where  the  attorney  general  filed  a  com- 
plaint to  abate  a  purpresture,  which  was  also 
claimed  to  be  a  private  nuisance,  but  the  proof 
showed  that  the  purpresture  invaded  public 
rights  only,  and  was  not  a  private  nuisance, 
it  was  the  duty  of  the  court  to  render  judg- 
ment of  abatement;  the  attorney  general  not 
having  discontinued  as  to  the  public  right. 

Appeal  from  circuit  court,  Dane  county; 
George  Qleinentson,  Judge. 

Suit  by  E.  R.  Hicks,  attorney  general,  on 
tiie  relation  of  Samantha  6.  Askew,  against 
Denton  B.  Smith  and  others.  From  a  decree 
for  defendants,  plaintiff  appeals.    Reversed. 

This  is  an  action  In  equity  brought  by  the 
attorney  general  of  the  state.  In  bis  official 
capacity,  upon  the  relation  of  a  private  cltl- 
jsen,  to  abate  and  remove  certain  structures 
erected  In  the  waters  of  Lake  Monona,  at  the 
foot  nf  Henry  street,  in  the  city  of  Madison. 
The  structures  complained  of  are  alleged  to 
be  purprestures  and  puUic  nuisances,  as  well 
as  invasions  of  the  riparian  rights  of  the 
relator  as  owner  of  part  of  lot  1,  block  70,  In 
the  city  of  Madison.  The  facts  will  be  more 
^•asily  understood  by  reference  to  the  follow- 
ing map  of  the  premises. 


In  the  map  the  premises  occupied  by 
the  relator  are  4  rods  square,  and  marked 
"Askew."  The  relator  claims,  however,  to 
own  to  the  original  shore  of  the  lake,  by  rea- 
son of  facts  hereafter  to  be  stated.  Between 
the  lines  of  her  occupation  and  the  shore  of 
the  lake  as  it  existed  prior  to  IStSS  there  was 
a  distance  of  about  15  feet,  such  shore  being 
nearly  at  right  angles  with  the  lots.  At 
some  time  prior  to  October,  1868,  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Com- 
pany built  a  railway  track  on  said  shore  line, 
the  center  line  of  said  track  being  practical- 
ly on  said  original  shore  line.  Said  track  Is 
marked  "C,  M.,  St  P.  Track  No.  1,"  on  the 
map.  Said  company  afterwards  filled  In  dirt, 
and  built  another  track,  marked  "No.  2"  up- 
on the  map,  and  at  a  still  later  period  made  a 
contract  with  the  Chicago  Sc.  Northwestern 
Railway  Company  under  which  said  las.t- 
named  company  was  allowed  to,  and  did, 
make  a  further  filling,  and  constructed  two 
tracks  still  further  out  in  the  original  bed  of 
the  lake,  which  tracks  are  marked  "C.  &  N. 
W.  Tracks,  Nos.  1  and  2,"  upon  the  map; 
and  outside  of  the  last  track  was  construct- 
ed a  retaining  wall.  The  structures  com- 
plained of  In  this  action  consists  of  a  pier 
and  a  boat  house  for  storage  and  r^alr  of 
boats  outside  of  this  retaining  wall,  and 
standing  In  shallow  water  upon  the  bottom 
of  the  lake,  and  have  been  used  by  George 
W.  Smith,  the  original  defendant,  and  since 
his  death  by  his  heirs,  the  present  defend- 
ants, for  carrying  on  the  business  of  a  Ixiat 
lively.  Said  structure  stands  in  shallow  wa- 
ter, from  2  feet  to  2  feet  and  a  half  in 
depth. 

The  facts  of  the  case  were  not  greatly  in 
dispute,  and  the  court  found  the  same.  In 
6ul>Btance,  as  follows:  Block  70  was  platted 
by  the  proprietors  of  the  land  as  a  part  of 
Madison  In  1837,  and  lot  1  of  said  block  (be- 
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ing  the  lot  delineated  npon  the  map)  had  a 
length  of  about  2B0  feet,  extending  from  Wil- 
son street,  on  the  north-west,  to  Lake  Mono- 
na, on  the  southeast.  One  Dean  became  the 
owner  of  said  lot  1  in  1862,  and  prior  to  Oc- 
tober. 1868,  the  Mllwaulcee  &  St.  Panl  RaU- 
way  Company  constructed  a  single-track  rail- 
road across  the  lot  at  its  lake  end;  the  cen- 
ter line  thereof  being  the  shore  line  of  the 
lot  October  29,  1868,  Dean  and  wife  execut- 
ed a  deed  in  fee  simple  to  said  railroad  com- 
pany, conveying  to  it  and  its  successors  and 
asEigns,  forever,  a  piece  of  land  from  the  lake 
end  of  said  lot  described  as  follows:  "A 
strip  or  piece  of  land  48  feet  wide,  extending 
across  lot  1,  block  70,  in  the  dty  of  Hadisoo, 
through  which  strip  or  piece  of  land  the  line 
of  the  raUroad  <rf  said  company  is  now  lo- 
cated, so  as  to  leave  16  feet  in  width  on  the 
inside  (in  shore)  from  the  center,  and  S3 
feet  in  width  of  said  strip  on  the  outside  of 
said  center  line  (lake  side)."  This  deed  con- 
veyed to  the  railway  company  15  feet  of 
said  lot  next  to  the  lake,  and  purported  to 
cover  33  feet  of  the  lake  adjoining  said  15- 
foot  Btrlpw  Prior  to  1883  the  name  of  the 
Milwaukee  &  St  Paul  Railway  Company  was 
changed  to  the  Clhlcago,  Milwaukee  &  St 
Panl  Railway  Oompany;  and  since  the  time 
of  the  execution  of  the  said  deed  from  Dean 
said  company  has  continuously  occupied  and 
used  said  land,  from  a  certain  retaining  wall 
built  by  it  about  8  feet  northwest  of  the  cen- 
ter lime  ot  its  track,  for  a  roadtied,  and  has 
always  occupied  contiguous  land  made  t^ 
fining  In  the  bed  of  the  lake.  July  26,  1869, 
Dean  and  wife  conveyed  to  one  Nietert  the 
following  land:  "Four  rods  square  off  from 
the  southeast  end  of  lot  1,  block  70,  dty  of 
Madison."  October  23,  1873,  Nietert  and  wife 
conveyed  the  same  property  to  the  relates 
by  the  same  description.  Nietert  after  re- 
ceiving his  deed,  went  into  possession  of  the 
piece  of  land  4  rods  square  adjoining  on  the 
northwest  the  strip  of  land  deeded  to  the 
railway  company,  and  marked  "Askew"  on 
the  map,  and  built  a  dwelling  thereon,  which 
was  his  homestead,  and  has  been  the  home- 
stead of  the  relator  since  she  purchased  it; 
but  neither  Nietert  nor  the  relator  ever  had 
possession  of  that  part  of  lot  1  now  occupied 
by  the  railway  company.  September  20, 1873, 
Dean  and  wife  delivered  to  Bridget  Minehan 
a  deed  of  the  following  land:  "All  of  the 
southeast  one-half  of  lot  1,  block  70,  except- 
ing 48  feet  from  the  southeast  end  of  said 
lot  sold  to  the  M.  &  St  P.  R.  R.  Co.,  and 
another  piece  off  the  same  end,  four  rods 
square,  lying  uext  to  the  railway  track  afore- 
said, sold  to  Nietert."  On  the  18th  of  May, 
1874,  the  administrator  of  the  estate  of  Brid- 
get Hlnehan,  deceased,  conveyed  the  last- 
named  tract  of  land  to  George  W.  Smith, 
who  went  into  possession  thereof,  built  his 
homestead  there,  and  occupied  the  same  un- 
til his  death,  in  September,  1800,  since  which 
time  it  has  been  occupied  by  his  widow. 
George  W.   Smith   died   intestate,   and   the 
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present  defendants  are  his  heirs.  Shortly 
after  Smith  purchased  said  property  he  built 
a  small  pier  in  the  lake  at  the  edge  of  the 
railroad  embanlunent  as  it  then  existed,  and 
commenced  the  business  of  boat  Uvery, 
which  increased  until  It  brought  him  an  in- 
come of  about  $600  per  year;  and  the  present 
defendants  have  continued  that  business 
since  his  death,  the  boat  house  being  enlarged 
as  the  business  Increased.  Prior  to  1883  the 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company  constructed  a  second  track  outside 
of  its  first  track;  and  in  1883  the  same  com- 
pany conveyed  to  the  Ohicago  &  Northwest- 
em  Hallway  Company  the  right  to  operate 
its  then  existing  track  aloug  the  shore  of 
said  lake,  and  construct  another  track  on 
the  lake  side  thereof,  which  said  last-nam- 
ed company  did  In  1898,  and  extended  its 
roadbed  towards  the  lake  by  filling  in  the 
lake.  During  the  year  1698  and  since  that 
time  there  have  been  four  railroad  tracks  in 
operation;  the  three  outside  tracks  at  the 
place  In  question  being  over  what  was  orig- 
inally the  bed  of  the  lake;  the  width  of  the 
made  land  from  the  original  shore  line  being 
61  feet  When  the  Chicago  &  Northwestern 
Railway  Company  was  about  to  lay  its  sec- 
ond track.  It  was  airanged  between  the  said 
company  and  Smith  that  the  company  should 
move  his  boat  house,  platform,  etc.,  out  into 
the  lake,  outside  ot  its  retaining  wall,  which 
the  company  in  fact  did.  Said  boat  house  is 
now  4  feet  from  said  retaining  wall.  The 
width  of  the  boat  house  la  18  feet  and  its 
length  60  feet.  On  the  lakeside  is  a  plat- 
form for  landing,  and  at  Henry  street  Is  a 
pier  extending  68  feet  Into  the  lake,  6  feet 
In  width  for  a  part  of  the  way,  and  3  feet 
for  the  remainder.  The  boat  house  is  used 
for  storing  boats  and  repairing  them.  The 
side  of  the  boat  house  next  the  shore  is  sup- 
ported by  stones,  and  the  other  parts  of  the 
boat  house  and  the  pier  have  piles  driven  In- 
to the  ground.  The  water  of  the  lake  where 
the  boat  house  stands  is  shallow,  and  only 
navigable  by  rowboats;  the  depth  at  the 
outer  edge  of  the  platform  being  2  feet  and 
at  the  end  of  the  pier,  2  feet  6  inches.  Nei- 
ther the  boat  house  nor  the  pier  or  platform 
have  obstructed  navigation,  nor  have  they  in- 
convenienced the  public  in  any  way.  The 
public  have  always  used  the  pier,  with  the 
consent  of  the  owners,  without  charge; 
hence  the  court  found  that  said  structures 
were  not  public  nuisances. 

From  these  facts  the  court  concluded: 
That  the  titie  of  Dean  to  lot  1  extended  only 
to  the  edge  of  the  water;  the  land  uqder  the 
water  being  tbe  property  of  the  state,  held 
In  trust  for  the  public.  The  deed  from  Dean 
to  the  ,railway  company  vested  in  that  com- 
pany absolute  titie  to  the  land  described  in 
the  deed,  except  the  part  covered  by  the  wa- 
ters of  the  lake.  The  deed  from  Dean  to 
Nietert  conveyed  the  piece  of  land  4  rods 
square  next  to  the  piece  sold  to  the  railway 
company,  marked  "Askew"   upon  the  mttp. 
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Neither  Nietert  iuht  the  relator  ever  bad  ti- 
tle to  the  Bbore  of  lot  1,  and  never  had  any 
riparian  rights,  and  aa  to  the  relator  the  de- 
fendant's structures  are  not  a  private  nui- 
sance. That  the  structures  of  the  defend- 
ants constituted  an  unauthorized  occupation 
of  state  land,  but  did  not  constitute  a  pubUe 
nuisance,  and  it  would  serre  no  good  pur- 
pose to  the  public,  and  would  be  a  grleroui 
injury  to  the  defendants,  to  abate  the  same. 
That  the  attorney  general,  though  a  party  to 
the  action,,  has  taken  no  part  therein,  and 
has  not  aslied,  on  behalf  of  the  state,  that 
the  court  abate  said  structure,  and  has  ex- 
pressly declined  to  make  such  request,  and 
the  court  therefore  declines  to  render  such 
Judgment.  Upon  these  findings,  Judgment 
was  rendered  dismissing  the  complaint  on 
the  merits  as  to  the  relator,  with  costs,  and 
as  to  the  attorney  general  without  prejudice 
and  without  costs,  from  which  Judgment  the 
attorney  general  appeals. 

B.  B.  Hicks,  Atty.  Gen.,  and  Sanborn,  Luce, 
Powell  &  Ellis,  for  relator.  Bufus  B.  Smith, 
for  respondents. 

WINSLOW,  J.  (after  stating  the  facts). 
Lake  Monona  Is  a  meandered  lake,  navigable 
In  fact  The  title  to  its  bed  is  in  the  aUte 
In  trust  for  legitimate  public  uses,  such  as 
fishing,  navigation,  and  the  like;  and  the 
state  cannot  convey  4t  away  for  private  use, 
nor  can  It  abdicate  the  trust  McLennan  v. 
Prentice,  86  Wla  427,  55  N.  W.  764;  Prlewe 
V.  Improvement  Co.,  98  Wis.  634,  67  N.  W. 
018.  88  L.  R.  A.  616;  Mendota  Club  v.  An- 
derson, 101  Wis.  47»,  78  N.  W.  186;  Village 
of  Pewaukee  ▼.  Savoy,  108  Wis.  271,  79  N. 
W.  486;  Rev.  gt  1898,  i  l«07a.  A  struc- 
ture built  upon  the  bed  of  the  lake,  not  in 
'  aid  of  navigation  (e.  g.  a  building  in  which 
to  store  and  repair  boats),  is  a  purpresture, 
—an  Invasion  both  of  the  state's  title  and 
the  right  of  the  public  A  pier  may  lawful- 
ly be  built  by  a  riparian  owner  In  aid  of  navi- 
gation, through  shoal  water  to  navigable  wa- 
ter. If  not  prohibited  by  state  law;  but  If 
built  by  one  not  a  riparian  owner.  It  Is  an 
unauthorized  structure,  and  an  Invasion  of 
the  rights  of  the  state  and  the  public,  be- 
cause the  right  to  erect  such  a  pier  Is  simply 
an  Incident  of  riparian  ownership.  Larson 
V.  Fuilong,  63  Wis.  323,  23  N.  W.  584;  Cohn 
V.  Boom  Co.,  47  Wis.  814.  2  N.  W.  646.  Ap- 
plying these  legal  principles  to  the  facts  as 
found  by  the  trial  court  which  are  amply, 
supported  by  the  evidence,  it  Is  entirely  clear 
that  the  boat  house  was  and  Is  a  purpresture, 
because  it  Is  not  an  aid  to  navigation  and 
that  the  pier  Is  a  purpresture,  because  those 
who  built  and  maintain  It  are  not  riparian 
owners;  and  these  were  the  conclusions 
reached  by  the  trial  court.  The  trial  court 
further  held,  however,  that  the  relator  was 
not  a  riparian  owner;  that  the  structures 
were  not  shown  to  be  actually  obstructions 
to  navigation,  or  nuisances  In  fact,  but  rath- 


er, conveniences  to  the  public;  and  that  the 
attorney  general  having  taken  no  active  part 
In  the  Utigatlon,  and  declined  to  come  into 
eourt  and  ask  Judgment  of  abatement  on  be- 
half of  th«  state,  the  court  sittijag  as  a  court 
of  equity,  would  not  abate  the  Btrocturea. 

With  the  flnrt  propositioo,  namely,  that  the 
relator  Is  not  a  riparian  owner,  we  entirely 
aj^ree.  The  deed  made  by  Pean  to  the  rail- 
way company  In  1868  was  a  deed  convey- 
ing in  fee  simple  the  southeast  end  of  the 
lot,  and  covered  the  shore  line;  the  railway 
eompany  had  i>ower,  by  its  articles  of  asso- 
ciation, "to  acquhK,  use,  and  seli.  bargain, 
lease,  and  convey,  all  kinds  of  property,  real 
and  personal,  necessary  or  convenient  to  op- 
erate, use,  or  maintain  its  railroad."  But 
the  appellant's  contention  la  that  die  railway 
company  could  only  acquire  an  easement  or 
limited  fee  in  lands  to  be  used  for  right  of 
way  purposes,  and  that  hence,  notwithstand- 
ing the  language  of  the  deed,  it  must  be  con- 
strued as  simply  conveying  such  eaeemeat 
end  tliat  the  relator,  having  by  subBeqiwnt 
deed  acquired  ttie  sontheast  end  «f  tbe  lot 
owns  the  shore  and  all  riparian  rights,  subject 
•nly  to  tbe  easement  of  tbe  railway  company. 
Railway  Co.  v.  Aldridge,  186  N.  ¥.  88,  82  N. 
B.  60,  17  li.  R.  A.  516.  It  was  held  by  this 
oourt  nearly  20  years  ago,  in  the  case  <rf 
Messer  t.  Oestreicfa.  62  Wis.  6S4,  10  N.  W. 
6,  that,  when  a  milway  eonpany  received  a 
warranty  deed  of  a  strip  of  land  for  its  trade, 
the  company  did  not  take  a  mere  easement 
but  a  title  in  fee,  subject  at  most  to  for- 
feiture for  nonuaer  or  misuser.  If  it  be 
granted  that  the  railway  eompany  bad  no 
power  to  acquire  a  fee  in  its  right  of  way, 
but  only  an  easement  therein,  still  the  mak- 
ing and  driireilng  to  it  of  a  deed  of  tbe  fee 
would  toansfer  the  title.  The  transactioa 
would  be  ultra  vires,  but  upon  principles 
now  well  establlebed,  it  would  be  valid  until 
assailed  in  a  direct  proeeedlag  brought  for 
that  purpose  by  tbe  government.  Private 
persons  could  not  attack  it  in  ooUateral  ac- 
tions. FarweU  Co.  v.  Wcdf,  96  Wis.  10,  TO 
N.  W.  289,  71  N.  W.  109.  The  relator  Is  not 
therefore,  a  riparian  owner,  and  suffers  no 
private  Injury. 

Thus  far  we  agree,  in  substance,  with  the 
conclusions  reached  below.  The  trial  Judge, 
however,  concluded  that  navigation  was  in  no 
way  Injured  by  the  structures,  and  so,  al- 
though they  were  pnrprestures,  they  were 
not  public  nuisances;  that,  tiie  attorney  gen- 
eral not  appearing  In  court  and  asking  abate- 
ment thereof  on  behalf  of  the  state,  a  court 
of  equity  wonld  not  abate  them.  With  this 
conclusion  we  cannot  agree.  It  is  true  that 
a  purpresture  on  the  public  land  Is  not  neces- 
sarily a  public  nuisance.  Ctould,  Waters  (2d 
Ed.)  {  21.  A  purpresture  is  a  permanent  In- 
vasion of  the  public  land.  A  nuisance  is  an 
Injury  to  the  public  rights  of  navigation, 
fishing,  and  the  like.  It  is  true  ttet  It  has 
been  held  in  Ciallfomla  that  a  court  of  equity 
in  this  country  has  not  the  power  to  decree 
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the  abatement  of  a  mere  parprestore,  Vblcb 
Is  not  a  public  nuisance.  People  t.  Davidson, 
30  Cal.  379.  A  different  conclusion  was, 
bowever,  reaebed  In  People  v.  Vanderbilt,  26 
X.  Y.  287,  wbere  It  was  distinctly  beld  tbat  a 
mere  purpresture  Is  liable  to  abatement  in 
an  action  In  equity  at  the  suit  of  tbe  attor- 
ney genei-al,  irrespective  of  tbe  question 
"wbetber  It  Is  actually  a  nuisance,  and  tbat 
tbe  otter  to  prove  tbat  a  purprestore,  such 
as  a  pier  In  navigable  waters,  was  not  In  fact 
Injurious  to  navigation,  was  properly  over- 
ruled. Similar  conclusions  were  reached  in 
Revell  V.  People,  ITZ  lU.  468,  52  N.  E.  1052, 
and  United  States  v.  Kanch  C!o.  (0.  C.)  25 
Fed.  466.  The  autborities  cited  In  tbose  cases 
entirely  Justify  tbe  decisions^  and  we  have  no 
hesitation  In  adopting  tbe  latter  rule.  Tbe 
complaint  before  us  was  framed  In  the  double 
aspect  of  a  complaint  to  enforce  tbe  rights  of 
tbe  state,  and  tbe  private  rights  of  an  alleged 
riparian  owner  as  well,  but  tbe  proof  showed 
tbat  there  were  no  riparian  rights  In  tbe  re- 
lator. Tbe  case  of  tbe  state,  bowever,  re- 
mained fuUy  proven  and  unaffected  by  the 
failure  of  tbe  private  claim.  Thus  it  stood 
when  judgment  was  rendered:  A  complaint 
charging  a  purpresture  on  the  lands  of  tbe 
Btate,  and  demanding  Its  removal,  filed  by 
tbe  proper  officer.  Tbe  proof  showing  all 
the  facts  essential  to  a  Judgment  as  prayed 
In  the  complaint.  Tbe  attorney  general  had 
not  withdrawn,  nor  attempted  to  withdraw, 
tbe  complaint,  or  discontinue  tbe  action.  We 
cannot  bat  think  that,  under  the  circumstan- 
ces, It  was  the  duty  of  the  court  to  render 
Judgment  of  abatement  What  might  have 
been  tbe  duty  of  the  court,  bad  tbe  attorney 
(eneral  applied  for  leave  to  discontinue  as  to 
tbe  public  right,  we  need  not  consider,  for 
there  was  no  such  application.  Judgment  of 
abatement  of  the  illegal  structures,  as  Inva- 
sions of  tbe  public  dmnain,  should  have  been 
rendered.  Judgment  reversed  and  action  re- 
manded, with  directions  to  render  Judgment 
for  the  plaintiff  as  prayed  in  tbe  complaint. 


DAVIS  V.  CITY  OP  APPLETON. 

(Sapreme  Conrt  of  Wisconsin.     March  19, 
1901.) 

MUNICIPAUTIBS— ACTIONS— FILING  OF  CLAIMS 
—  CONDITIONS  PaXCEOBNT  —  ADVSRSB  POS- 
SESSION —  ESTOPPSL  —  OBSTHUCTION  OF 
STKBBTS. 

1.  Laws  188B,  c.  441,  subc.  6,  I  24,  providing 
tbat  no  action  shall  be  maintained  against  a 
city,  on  any  claim  or  demand  of  any  kind  what- 
soever, until  such  claim  shall  have  been  pre- 
sented to  the  council,  is  not  a  condition  prece- 
dent to  tbe  right  of  action,  but  is  in  the  nature 
of  a  statute  of  Umitarions,  and  hence  plaintiff 
need  not  allege  compliance  with  it,  but  de- 
fendant must  allege  failure  to  comply,  or  the 
point  will  be  waived. 

2.  Such  statute  does  not  apply  to  an  action 
solely  for  equitable  relief. 

.S.  Allegations  and  findings  that  a  party  had 
actual  and  continuons  occupancy  of  land  for 
more  thnn  40  years,  and  erected  valuable  build- 
ings tbereon,  do  not  support  a  title  by  adverse 


possession,  there  being  no  allegation  or  finding 
tbat  such  possession  was  adverse  or  under 
claim  of  any  exclusive  right 

4.  That  a  city  sorveyed  a  street,  and  fixed  its 
supposed  width,  and  constructed  a  ndewalk  on 
the  line  surveyed,  does  not  estop  it  to  claim  an 
additional  strip  as  part  of  the  street,  as  against 
one  who  made  no  expenditures  nor  erected 
buildings  in  reliance  on  the  city's  action. 

5.  A  city  has  no  right  to  erect  and  maintain 
a  water  taiik  or  other  permanent  structure  on 
a  street  which  does  not  aid  public  travel,  and 
which  injuriously  affects  the  beneficial  enjoy- 
ment of  the  premises  of  an  abutter,  or  bis 
means  of  ingress  or  egress. 

Appeal  from  circuit  court,  Outagamie  coun- 
ty; John  Goodland,  Judge. 

Suit  by  Ellen  Davis  against  tbe  city  of 
Appleton.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  is  an  action  in  equity  to  obtain  a  per- 
petual injunction  restraining  tbe  city  from 
erecting  a  trestle  work  and  water  tank  on  a 
12-foot  strip  of  land  in  the  city  of  Appleton, 
which  tbe  plaintiff  claims  to  own.  The  de- 
fendant, by  its  answer,  denies  the  plaintifTs 
ownership,  and  claims  that  said  strip  of  land 
Is  part  .of  Johnson  street,  and  by  counter- 
claim asks  tbat  the  plaintiff  be  restrained 
from  erecting  structures  upon  said  strip  or 
interfering  with  the  city  In  Its  use  thereof. 
The  evidence  showed  tbat  one  Amos  A.  Law- 
rence, in  1849,  caused  a  survey  and  plat  of 
certain  lands  owned  by  him  in  tbe  village 
(now  dty)  of  Appleton  to  be  made  by  H.  S. 
Wright,  and  caused  the  same  to  be  recorded 
in  tbe  register's  office.  In  thid  plat  appeared 
a  certain  block  29,  which  block  includes  the 
disputed  strip  In  question  in  this  action,  and 
was  represented  upon  tbe  plat  as  follows,  no 
distances  being  given: 


L 


* 


E-DYinnoa    St. 


■^9- 


/a 


Cokucae  Jki*. 


I 1 

At  some  time  after  1840,  and  prior  to  the 
year  1855,  It  seems  tbat  Lawrence  deeded  to 
one  Beach  a  lot  45  feet  in  width  In  said  block 
28,  which  lot  took  a  few  feet  off  from  the 
east  side  of  lot  1  as  marked  upon  the  Wright 
plat;  and  it  further  appears  by  inference, 
rather  than  by  direct  testimony,  that  an  al- 
ley or  street  running  east  and  west  was  ac- 
tually opened  through  the  middle  part  of  the 
block,  but  no  plat  was  ever  filed  showing  the 
actual  location  of  this  street,  nor  does  its 
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actual  location  upon  the  ground  clearly  ap- 
pear. Un  tbe  13th  of  December,  1855,  Law- 
rence conveyed  to  Ann  Toner  a  part  of  lot 
1,  block  29,  describing  the  parcel  as  follows: 
"That  part  of  lot  1  in  block  29  extending 
from  the  lot  occupied  by  Dr.  Beach's  bam 
westward  to  Morrison  street,  and  from  tb« 
alley  In  tbe  center  of  the  block  northward 
to  Edwards  street."  There  is  no  CTldence 
that  Ann  Toner  was  ever  In  actual  posses- 
sion of  the  premises.  In  the  year  1857,  Ann 
Toner  made  a  deed  to  Ann  Burke,  in  which 
she  attempted  to  convey  tbe  premises  which 
had  been  conveyed  to  her  by  Lawrence,  de- 
scribing the  same  as  follows:  "Commencing 
at  tbe  northeast  comer  of  block  29,  in  tbe 
village  of  Appleton,  as  surveyed  by  H.  S. 
Wright;  mnning  east,  on  the  south  line  of 
Ekiwards  street,  sixty-seven  feet;  thence 
south,  parallel  to  the  east  line  of  Morrison 
street,  one  hundred  and  forty  feet,  to  the  al- 
ley in  tbe  center  of  said  block  29;  thence 
west,  parallel  to  the  south  line  of  the  said 
Edwards  street,  to  Morrison  street;  thence 
north,  along  the  east  line  of  Morrison  street, 
one  hundred  and  forty  feet,  to  the  place  of 
beginning,— being  tbe  same  premises  convey- 
ed by  Amos  A.  Lawrence  and  wife  to  Ann 
Toner."  The  word  "northeast"  in  this  de- 
scription should  have  been  "northwest,"  and 
the  mistake  was  corrected  by  a  deed  made 
June  23.  1867.  If  tbe  distance  of  140  feet 
named  in  this  deed  is  controlling,  then  Ann 
Burke  had  no-  title  to  the  12-foot  strip  in 
question;  but  tbe  plaintiff  claims  that  the 
street  or  alley  named  in  tbe  deed  (now 
known  as  "Johnson  Street")  was  in  fact  152 
feet  distant  from  Edwards  street,  and  that 
the  lot  deeded  by  Ann  Toner  to  Ann  Burke 
ran  to  said  street  Apparently  there  was  a 
mistake  made  as  to  the  number  of  feet  of 
'  land  in  tbe  block  nortb  and  south  amounting 
to  12  feet  In  1883,  Ann  Burke  conveyed  tbe 
premises  by  tbe  same  description  to  John 
Loesselyong,  who  conveyed  the  same  in  1888 
to  GUmore  and  Harriman,  and  in  1891.  by 
mesne  conveyances  with  the  same  descrip- 
tion, tbe  title  became  vested  in  Frederldc 
Harp.  Sr.,  and  Frederick  Harp,  Jr.,  who 
gave  a  mortgage  thereon  to  John  St^hens. 
which  mortgage  was  foreclosed,  and  the 
property  sold  to  him,  by  the  same  description. 
In  the  year  1895.  On  February  9,  1900,  Ste- 
phens executed  a  land  contract  or  bond  for 
deed  for  tbe  premises  to  the  plaintiS,  Ellen 
Davis,  in  which  the  land  to  be  conveyed  was 
described  as  follows:  "The  south  one  hun- 
dred ten  and  a  half  feet  of  the  west  sixty- 
seven  feet  of  lot  number  1,  in  block  28,  of 
the  Appleton  plat  according  to  John  Ste- 
phens map  of  the  said  city  of  Appleton  for 
1872."  It  appears  that  In  the  year  1872  the 
city  of  Appleton  caused  a  plat  and  map  of 
the  city  to  be  made  and  recorded  by  one  John 
Stephens,  in  which  block  29  was  represented 
substantially  as  follows  (tbe  representation 
of  buildings,  sidewalk,  and  water  tank,  how- 
ever, not  being  In  said  map): 


ffOWARJJS 


S  2jp|  JOHNi>On 


6r. 


or 

« 
5 


m 

IE 

tt 

n 

il 

» 

aj    *f 

« 

JI 

■JT 

rr 

iKS 

ft 

> 

S 

« 

3 

«   X 


3 


GOLLC&C           /\VC. 
Jf 

I Ik 1 

The  question  In  this  case  is  as  to  the  own- 
ership of  the  strip  of  land,  12  feet  in  width, 
at  the  south  end  of  lot  1.  The  plaintiff 
claims  to  own  it,  but  tbe  city  claims  it  as 
part  of  Johnson  street  In  May,  1900.  the 
city  authorities  proceeded  to  erect  a  trestle- 
work,  8  fe^t  In  height,  and  a  water  tank  upon 
the  12-foot  strip  adjoining  the  plaintiff's 
building,  tbe  tank  being  intended  to  be  used 
to  hold  water  for  street-sprlnkling  purposes; 
and  this  action  was  brought  to  prevent  the 
erection  and  maintenance  of  the  same.  The 
evidence  showed  that  In  tbe  year  1868  Ann 
Burke  built  a  hotel  building  on  the  premises, 
which  extended  over  tbe  12-foot  strip,  and 
np  to  tbe,  line  of  Johnson  street  as  it  would 
be  if  It  is  00  feet  wide.  This  building  was 
occupied  by  her  as  a  hotel  until  1876,  when 
it  was  partially  destroyed  by  fire.  When 
she  commenced  to  rebuild,  she  was  warned 
by  the  mayor  to  remove  tbe  same  off  of  the 
12-foot  strip,  and  she  complied  with  the  de- 
mand. There  Is  no  testimony  as  to  any 
dalnt  made  by  her  with  regard  to  the  12-foot 
strip,  either  befcnre  or  after  the  Are,  nmr  does 
it  appear  ever  to  have  been  fenced.  Loessel- 
yong, who  owned  and  occupied  the  premises 
from  1883  to  1888,  says  that  he  used  the  lot 
for  all  purposes,  and  that  there  was  no  fence 
on  the  sidewalk  line.  Harriman,  who  was 
part  owner  from  1888  to  1891,  testifies  that 
he  occupied  the  strip  for  pUlng  purposes. 
Harp,  who  owned  the  premises  from  1891  to 
1895,  built  a  small  addition  to  the  hotel  on 
tbe  12-foot  strip,  but  says  that  he  never 
claimed  to  own  it  and  be  asked  permission 
of  the  aldermen  to  build  tbe  addition.  Tbe 
foregoing  Is  substantially  all  the  testimony 
with  regard  to  the  character  of  the  occupa- 
tion. 

On  December  0,  1855,  tbe  trustees  of  the 
village  of  Appleton  by  an  <mllnance  attempt- 
ed to  lay  out  a  street  through  block  29,  as 
follows:    "Tbe  south  line  one  lumdred  and 
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twenty  feet  north  of  tbe  north  Une  of  Col- 
lege avenue,  and  the  north  line  one  hundred 
and  forty  feet  sonth  of  the  south  line  of  Ed- 
wards street,  being  sixty  feet  in  width."  It 
Is  certain  that  If  the  north  and  south  lines 
are  rightly  described  In  this  ordinance,  the 
street  attempted  to  be  laid  out  Is  actually  72 
feet  In  width.  There  was  evidence  that 
Johnson  street  was  surveyed  and  staked  out 
by  the  dty  authorities  as  60  feet  In  width  In 
1869.  and  a  sidewalk  buUt  by  the  city,  the 
north  side  of  which  Is  on  the  60-foot  line, 
but  no  act  on  the  part  of  the  owners  of  lot  1 
seems  to  have  been  influenced  by  the  action 
of  the  city  in  staking  out  the  street  and  lay- 
ing the  sidewalk.  It  seems  quite  clear,  on 
running  through  all  the  transactions,  begin- 
ning with  the  deed  from  Lawrence  to  Toner, 
that  there  has  been  a  mistake  as  to  the  dis- 
tance between  Edwards  street  and  College 
avenue,  and  that  the  difficulty  now  arising 
has  resulted  therefrom.  The  court  found 
that  the  plaintlflT  owned  the  12-foot  strip  in 
question,  and  that  the  erection  of  the  water 
tank  prevented  her  beneficial  enjoyment  of 
the  premises  and  free  access  to  her  building 
from  Johnson  street  and  granted  a  perpetual 
injunction  against  the  erection  of  the  tank; 
whereupon  the  defendant  appeals. 

Thomas  H.  Ryan  and  Lyman  K  Barnes, 
for  appellant  A.  M.  Spencer  and  Henry  D. 
Kyan  (John  BottMisek,  of  counsel),  for  re- 
spondent 

WIX8L0W,  J.  (after  stating  the  facts). 
Tbe  charter  of  tbe  dty  of  Appleton  (section 
24,  snbc  5,  C.  441,  Laws  188.5)  provides  that 
except  In  the  case  of  a  city  order,  "no  action 
shall  be  maintained  by  any  person  against 
tbe  city  upon  any  claims  or  demands  of  any 
kind  whatsoever,  whether  arising  from  con- 
tract or  otherwise,  until"  such  claim  shall 
have  been  presented  to  the  common  council. 
Appellant  claims  that,  because  the  complaint 
in  this  case  does  not  allege  any  such  presen- 
tation, this  action  cannot  be  maintained. 
Tbere  are  two-  answen  to  the  objection: 
First  The  provision  is  not  a  condition  prece- 
dent to  the  right  of  action,  but  is  In  the  na- 
ture of  a  statnte  of  limitation;  hence  it  is 
not  necessary  for  the  plaintlCT  to  allege  com- 
pliance with  it  but  tbe  defendant  must  al- 
lege the  failure  to  comply  In  defense,  or  he 
will  waive  the  point  0'C!onnor  ▼.  City  of 
Pond  du  Lac  (present  term)  85  N.  W.  326. 
Second.  Such  a  provision  is  very  plainly  in- 
applicable to  an  action  for  equitable  relief 
solely,  like  the  present  action.  Flnkum  v. 
City  of  Eau  Claire.  81  Wis.  301,  51  N.  W.  550. 

The  question  as  to  whether  tbe  plaintiff 
owned  tbe  12-foot  strip  of  land  uiwn  which 
tbe  city  proposed  to  erect  the  trestlework 
and  water  tank  in  question,  or  whether  it 
was  part  of  the  public  street  was  the  ques- 
tion of  fact  which  was  chiefly  contested  up- 
on the  trial.  The  plaintiff's  land  contract 
ioes  not  cover  this  disputed  strip.    The  de- 


scription contained  in  the  contract  covers  on- 
ly the  south  llOV^  feet  of  the  west  67  feet  of 
lot  1,  block  29,  according  to  John  Stephens' 
map.  Reference  to  this  map  shows  that 
as  represented  thereon,  lot  1  does  not  extend 
over  the  12-foot  strip  in  dispute,  and  hence 
a  conveyance  of  lot  1  "according  to"  snch 
map  cannot  under  any  known  role  of  inter- 
pretation, be  held  to  convey  any  part  of  the 
strip.  This  contract  is  the  only  paper  title 
which  the  plaintiff  proved.  Nor  Is  any  claim 
of  title  by  adverse  possession  available  to 
the  plaintiff.  It  is  neither  alleged  In  the 
pleadings  nor  found  by  the  court  The  com- 
plaint simply  alleges  generally  that  the  plain- 
tiff has  title.  The  reidy  to  the  defendant's 
counterclaim  alleges  that  the  12-foot  strip 
has  been  In  the  actual  and  continuous  occu- 
pancy and  possession  of  the  plaintiff  and  her 
grantors  for  more  than  40  years,  and  that 
they  have  during  that  time  erected  valuable 
buildings  thereon,  and  the  findings  contain 
the  same  statement  It  is  nowhere  alleged 
or  found  that  such  possession  was  adverse 
or  under  claim  of  any  exclusive  right,  nor 
would  the  evidence  Justify  such  a  finding, 
and,  as  this  element  is  necessary  in  order 
to  create  a  title  by  adverse  possesBlon;  it  la 
evident  that  the  question  of  such  title  is 
not  in  the  case. 

But  it  Is  claimed  that  the  city  is  estopped 
from  now  claiming  that  the  12-foot  strip  is 
a  part  of  Johnson  street  We  have  found  no 
evidence  that  would  Justify  such  a  condn- 
sion.  It  is  true  that  there  was  evidence  tend- 
ing to  show  that  the  dty  in  1869  caused  a 
survey  of  the  street  to  be  made,  which  sur- 
vey probably  fixed  the  supposed  width  of  tbe 
street  at  00  feet,  and  constructed  a  side- 
walk on  tbe  line  bo  surveyed,  but  nothing 
appears  to  have  been  done  by  the  plaintiff  or 
her  grantors  in  the  way  of  expenditure  of 
money  or  erection  of  buildings  In  reliance 
upon  the  city's  action.  There  are  no  circum- 
stances such  as  were  proven  In  the  cases  of 
Lumber  Ck>.  v.  City  of  Oshkosh,  89  Wis.  449, 
61  N.  W.  lioe,  and  Renter  v.  La  we,  94  Wis. 
300,  68  N.  W.  955,  84  I*  R.  A  738.  The  tes- 
timony necessary  to  establish  an  estoppel 
against  the  city  In  cases  of  this  nature  must 
be  clear  and  distinct,  and  of  such  a  charac- 
ter as  to  amount  to  a  fraud  to  permit  the 
city  to  claim  otherwise.  City  of  Ashland  v. 
Railway  Co.,  105  Wis.  398,  80  N.  W.  1101. 
Tbe  findings,  therefore,  which  determine  that 
the  plaintiff  has  title  to  the  12-foot  strip  in 
controversy,  and  that  the  dty  is  estopped 
from  claiming  the  same  to  be  a  part  of  the 
street  must  be  and  are  distinctly  overruled. 
This  determination,  however,  does  not  mili- 
tate against  the  correctness  of  the  Judgment 
enjoining  the  dty  from  entering  on  the  atrip 
for  the  purpose  of  erecting  the  water  tank 
and  maintaining  the  same.  The  plaintifTs 
rights  as  equitable  owner  under  her  contract 
up  to  the  line  of  tbe  12-foot  strip  are  undis- 
puted. If  the  12-foot  strip  be  a  part  of  the 
street  (as  between  her  and  the  city),  still 
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the  clt7  lias  no  rigbt  to  erect  a  peimanent 
Btnicture  thereon,  which  does  not  aid  public 
travel,  and  Injuriously  affects  her  beneficial 
enjoymeat  of  her  premises  or  her  means  of 
Ingress  or  egress.  Railway  Co.  v.  Hlgbee 
(Wis.)  88  N.  W.  701.  We  construe  the  Judg- 
ment as  simply  enjoining  the  dty  from  ap- 
propriating the  12-foot  strip  for  the  purpose 
of  erecting  a  water  tank  thereon,  and  from 
using  or  maintaining  the  same,  and,  so  con- 
struing It,  there  seems  no  doubt  of  Its  cor- 
rectness, notwithstanding  the  plaintiff  has 
not  shown  herself  to  be  the  owner  of  the 
strip. 

The  appellant,  however,  contends  that  It 
is  entitled  to  Judgment  upon  its  counter- 
claim compelling  the  plaintiff  to  remove  so 
much  of  her  building  as  stands  on  the  12- 
foot  strip,  and  einjolning  her  from  erecting 
any  fmther  structures  thereon.  The  conolu- 
■ions  which  we  have  reached,  however,  for- 
Ud  such  a  Judgment.  It  is  true  we  have 
found  that  the  plaintiff  has  no  title  to  the 
strip,  but  we  have  not  fomid  that  the  strip 
is  a  part  of  the  street  The  parties  neces- 
sary to  the  determination  of  that  question 
are  not  before  the  court  The  evidence 
shows  that  it  may  be  a  serious  question 
whether  Stephens,  the  plaintiff's  grantor,  is 
not  the  owner  of  the  12-foot  strip.  He  Is  not 
before  the  court,  no  Judgment  here  would 
conclude  bis  rights,  and  we  do  not  feel  that 
we  wonld  be  Justifled  In  adjudging  that  the 
12-foot  strip  Is  a  part  of  the  street  and 
that  the  plaintiff  should  remove  her  building, 
when  the  question  as  to  Stephens'  title  to  the 
strip  has  not  been  determined.  Judgment 
affirmed. 


KREATZ  v.   ST.  CLOUD   SCHOOL  DIST.i 

(Supreme  Court  of  Minnesota.    March  29, 
1901.) 

ACTION  AOAIMST  SCHOOL  DISTRICT— RBiPAIRS 
OP  BTJILDINQ. 
Retrial  of  case  reported  In  81  N.  W.  533. 
TO  Minn.  14.    Tlelct,  the  evidence  I*  sufficient  to 
■apport  the  verdict. 
Collins,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  district  court  Steams  coun- 
ty;  D.  B.  Searle,  Judge. 

Action  by  Frederick  Bi  Kreatz  against  the 
St.  Cloud  school  district.  Verdict  for  plain- 
tiff. From  an  order  denying  a  new  trial, 
defendanft  appeals    AtBrmed. 

O.  W.  Stewart  for  appellant  Taylor  & 
Jenks,  tor  respondent 

LEiWIS,  J.  Second  appeal  in  this  action, 
and  the  decision  in  the  former  appeal  will 
be  found  reported  In  7»  Minn.  14,  81  N.  W. 
533.  Upon  the  trial  below,  plaintiff  had  a 
verdict,  and  defendant  appeals  from  an  or- 
der denying  its  motion  for  a  new  trial.  The 
legal  questions  determined  upon  the  former 
appeal  control  the  dlf^pnsltlon  of  the  questions 
raised  at  this  time,  and  It  is  only  necessary 
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to  determine  whether  they  were  correctly 
applied  by  the  trial  court  and  whether  the 
evidence  Is  suflacient  to  sustain  the  verdict 
The  question  at  Issue  was  simply  this:  The 
plaintiff  claimed  to  have  finished  his  heat- 
ing-plant contract,  and  notified  the  chair- 
man of  the  building  committee  that  he 
would  no  Icmgor  keep  the  heat  ap  for  defend- 
ant's benefit  and  that  if  defendant  wanted 
the  beat  kept  up,  to  send  some  one  to  take 
charge,  or  be  wonld  turn  the  water  oS. 
Plaintiff  further  claims  that  the  building 
committee  did  thereupon  take  charge  of  the 
plant  and  operate  It  and  while  doing  so  the 
accident  occurred;  that  thereupon  defendant 
ordered  the  repairs  done,  for  which  plain- 
tiff brought  this  action.  There  was  no  dis- 
pute as  to  the  fact  that  the  accident  occur- 
red, and  that  defendant  ordered  the  repair- 
ing done;  and  It  was  admitted  that  In  so 
ordering  the  repairs,  defendant  did  not 
waive  its  right  to  hold  plaintiff  responsible 
for  the  injury,  and  that  In  making  the  re- 
pairs plaintiff  did  not  waive  his  rigbt  to  hold 
defendant  for  the  reasonable  value  of  the 
services.  It  seems  to  have  been  admitted 
that  plaintiff  had  completed  his  contract 
when  he  notified  the  building  committee  to 
take  charge  of  the  plant  and  there  was  evi- 
dence that  the  Janitor,  an  employ^  of  de- 
fendant was  In  actual  charge  of  the  plant 
when  the  accident  happened.  Such  being 
the  situation,  there  were  left  for  settlement 
at  the  trial  only  these  questions,  viz.:  Was 
tbe  Janitor  operating  the  plant  at  the  time 
of  the  accident  on  behalf  of  the  defendant? 
Or,  to  put  It  more  fully,  as  did  tbe  trial 
Judge  In  submitting  the  case  to  the  Jury,  had 
plaintiff  surrendered  possession  of  the  plant 
to  defendant  had  the  committee  assumed 
control  of  it,  and  did  the  accident  occur 
while  in  defendant's  control,  and  by  reason 
of  its  negligence?  The  whole  case  seems 
to  turn  upon  this  point:  Was  the  evidence 
sufllclent  to  show  that  the  building  commit- 
tee had  authorised  Its  agents  to  assume  con- 
trol of  the  heating  plant?  There  was  evi- 
dence on  part  of  plaintiff  tending  to  prove 
that  fact,  substantially  as  follows:  When 
notified  by  plaintiff  to  take  charge  of  the 
plant  or  It  would  be  shut  down,  the  chair- 
man of  the  building  committee  referred  the 
plaintiff  to  Mr.  Parr,  the  superintendent  of 
schools.  Plaintiff  saw  Mr.  Parr,  who  told 
htm  that  he  would  put  their  licensed  en- 
gineer In  charge.  On  the  following  day, 
Tenney,  who  was  superintendent  of  con- 
struction for  defendant,  told  plaintiff  not  to 
shut  down  the  plant;  that  Mr.  Parr  had 
directed  him  to  place  Lacher  In  charge. 
Lacher  was  at  that  time  a  Janitor  In  the  em- 
ploy of  defendant,  and  was  told  by  Hel- 
mann  to  take  charge,  and  did  so.  Heimann 
had  been  instructed  by  Tenney  to  so  instruct 
the  Janitor.  Heimann  was  not  an  employ^ 
of  defendant  but  Parr  and  Tenney  were. 
Parr,  as  superintendent  of  schools,  had  a 
general  supervision  of  Janitors,  by  rlrtne  of 
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bis  office.  W«  tMnk  It  was  proper  to  pror* 
tbe  actB  and  declaradong  of  Parr  witb  ref- 
erence to  tbe  conti-ol  of  tba  Janitor  and  bis  con- 
nection -trltb  tbe  new  plant  If  tbe  cbairman 
of  tbe  building  conunlttee  bad  not  referred 
plaintiff  to  Parr  for  antborlty,  It  migbt  be 
different.  PoeriMy  bli  act  in  asstiming  to 
put  a  man  In  charge  of  tbe  pl^nt  wltbont 
special  autbortty  would  not  bind  defendant. 
Bnt,  tbe  matter  baving  been  refeired  to  him, 
bis  action  was  binding  on  defendant.  It 
waa  of  no  consequence  tbat  be  did  not  di- 
rectly place  tbe  Janitor  in  charge.  If  be  di- 
rected Tenney  to  do  so,  and  tbe  plaintiff,  re- 
lying upon  tbe  result  of  s»ch  action,  surren- 
dered pomeMlon  to  tbe  Janitor,  tben  tbe 
defendant  asaumed  control,  and  was  respon- 
alble  for  tbe  Injary  wblcb  followed.  As 
decided  In  tbe  fomrer  appeal,  formal  action 
by  tbe  seboo)  board  or  by  tbe  building  com- 
mittee was  not  eeaenflal.  Tbe  active  repre- 
seatottve  of  tbe  committee  bad,  by  rirtu* 
of  bis  potitlon  as  such,  power  to  discbarge 
tbe  plalntitr  fh>m  tbe  respoaslbiUty  of  keep^ 
Ing  c«BtroI  of  tbe  plant.  Tbe  evidence  Is 
rafllel«nt  to  support  the  verdict,  and  we  find 
no  enw  In  the  record.    Order  affirmed. 

COLLnvS,  3.  I  am  compelled  to  dissent 
Kreats,  tbo  platBtlff,  wa«  tbe  contivctor  for 
a  beadng  plant  to  be  pot  Into  a  new  sebool 
bulling  beMg  erected  by  defendant  Bis 
eonttaet  bad  bean  exectitcd.  by  a  building 
CDOitiilttee  expressly  directed  to  so  execute 
by  deltfldant's  board  of  edatation.  It  coo- 
talned  strtagent  eiausea  as  to  leases  from  ac- 
cident prior  to  complettoD,  and  also  a*  to  an 
laspeetion  and  acceptance  In  writteg  by  the 
board  itself  before  tbe  defendant  should  be 
beld  llaUe  for  payment  Heimuin  waa  the 
contractor  for  tbe  superstructure^  but  he  and 
Kreatz  were  entirely  Independent  Tenney 
was  eiiqA>yed  by  tbe  bond  to  superintend 
Heimanifs  work,  btrt  bad  nstblng  to  do  with 
Kreatz.  Tbe  building  committee  cooslsted  of 
three  members  of  tbe  boatrd,  Stewart  being 
first  naSMd  in  order  of  appointment.  Parr, 
wbo  testified  at  tbe  flrat  trial,  but  died  be- 
fSore  tlM  second,  was  superintendent  of 
schools,  baving  charge  of  tbe  Jai»ttorB.  He 
had  nothing  to  do  with  tbe  new  building  or 
Its  construction.  Lacber  was  Janitor  of  an 
old  building,  but  had  not  been  employed  by 
the  board  to  act  at  tbe  new  bnJldbig  until 
school  opened  therein,  several  weelss  after 
the  freeze-up.  November  28tb  Kreatz  bad 
not  folly  eompleted  Ms  work,  but  had  so  far 
finished  tbe  plant  that  It  bad  been  In  oper- 
ation— bis  men  lA  charge — for  a  day  or  two. 
He  bad  net  notified  tbe  commtttee  or  tbe 
board  that  tbe  plant  was  praettcaRy  com- 
pleted or  In  operation.  He  was  In  possession 
of  It,  wbila  HeiraaaB,  tbe  general  contractor, 
had  tbe  keys  to  the  building,  was  still  at 
work  upon  his  own  contract,  and  did  not  get 
through  for  weeks  afterwards.  Tbls  was  tbe 
condition  when  Stewart  told  Kreatz  to  "see" 
SnperintendeBt  of  Schools  Parr.    These  two 


men  met  in  the  street,  and,  according  to 
Kreatz,  the  superintendent  said,  "We  have 
got  a  licensed  engineer  at  tbe  Franklin 
School,  and  I  am  going  right  straight  up 
tbere,  and  I  will  put  him  in  charge  of  the 
building."  Kreats  afterwards  went  to  tbe 
building,  and  took  his  men  away,  leaving  the 
plant  to  take  care  of  itself.  On  tbls  point 
Kreatz  teatiflcd  that  be  did  not  see  any  one 
in  charge  of  the  pkint,  but  "took  it  for  grant- 
ed that  there  would  be."  Lacber  testified 
tbat  be  was  told  to  fire  up  by  Heimann,  and 
by  no  other  person,  while  the  latter  stated 
tbat  be  was  directed  to  put  Lacher  In  charge 
by  Tenney,  and,  farther,  tbat  Parr  visited 
tbe  building,  and,  when  told  tbat  Kreatz  in- 
tended to  draw  off  tbe  water,  said,  "Tou 
want  tbat  building  dry,  and  we  want  tbat 
beat  on,"  to  which  Heimann  replied,  "Tbat 
suits  me  all  right"  It  is  hardly  necessary 
to  say  that  both  Parr,  wbose  testimony,  tak- 
'en  at  the  first  trial,  was  introduced  and  read, 
and  Tenney,  denied  that  they  bad  ever  given 
instructions  to  Hlemaun  or  to  Lacher.  From 
the  testimony  It  conclusively  appears  tbat 
when  operating  the  plant  for  testing  pur- 
poses, before  tbe  Kreatz  contract  bad  been 
fully  completed,  and  long  before  tbe  building 
waa  finished  by  Heimann,  Stewart,  one  mem- 
ber of  tbe  building  committee  of  tbree,  was 
notified  by  Kreats  tbat  he  proposed  to  take 
away  his  men,  and  that  Stewart  told  him  to 
see  Parr.  Kreatz  did  not  have  any  conver- 
ntton  with  either  of  Stewart's  associates  on 
tbe  committee  or  on  tbe  board.  He  was 
bound  to  take  BOtke  that  one  member  of 
that  committee  cooid  not  bind  It  or  the  board 
by  anything  that  be  said,  and  that  in  no  way 
could  Stewart  of  bis  own  motion  saddle  tbat 
beating  plant  upon  tbe  defendant.  He  was 
bound  to  know  tbat  the  superintendent  of 
Schools  could  not  lawftdiy  act  or  bind  the 
defendant  district  as  its  agent,  or  as  the 
agent  of  its  agents,  tbe  board,  or  tbe  com- 
mittee. But  here  was  not  tbe  end  of  the 
agency  or  delegation  of.  authority  uixm  which 
tbe  verdict  in  tbe  case  depends.  Parr  told 
Heimann  or  Temaey,  or  both,  to  put  Lacher  in 
charge  of  it  and  thus  Introduced  other  rep- 
resentatives or  agents.  And  finally  Lacber, 
who  liad  no  more  to  do  with  tbe  building 
than  had  the  writer,  kept  up  the  fire  to  ac- 
eotuBiodate  Heimann,  wbo  was  still  at  work, 
and  did  not  finish  the  building  for  weeks 
after  tbe  accident.  Granting  what  seems  to 
be  assumed  by  the  majority  opinion,— that 
the  building  committee,  itself  a  mere  agent 
of  the  board,  eouM  disregard  lOie  contract  in 
respect  to  testing  the  plant  after  its  comple- 
tion, and  tbe  retinlremeat  that  tbere  must 
then  be  an  acceptance  by  tbe  board  before 
the  defendant  cotdd  be  bound,  and  granting 
that  tbe  guestion  Is,  as  stated  by  the  ma- 
jority, "Was  the  evidence  sufficient  to  show 
that  the  bslldtaig  committee  bad  authorized 
its  agents  to  aseumit  control  of  the  beating 
plant?'— I  feel  compelled,  with  dae  defer- 
ence to  tbe  majority,  to  say  tbat  tbcce  Is  a 
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total  absence  of  testimony  tending  to  show 
tbat  the  committee  directed  anybody  to  as- 
smne  control  or  to  assert  any  authority  over 
or  care  for  the  plant  Two  of  the  three  mem- 
bers of  that  committee  were  not  consnlted  at 
all,  and  knew  nothlng^  of  the  condltl<m  of  af- 
fairs. Stewart  was  not  the  committee.  One 
of  the  witnesses  called  him  the  "chairman," 
but  the  only  proof  of  this  la  that  be  was  the 
first  named  of  the  three.  Even  If  he  was  the 
dbalrman,  he  had  no  other  or  greater  power 
or  authority  than  had  each  of  his  associates. 
The  reference  in  the  main  opinion  as  to  the 
power  of  the  "active  representative"  of  the 
committee  assumes  that  Stewart  was  the  ac- 
tive man  of  the  three.  The  testimony  fails 
to  show  tbat  the  committee  had  an  "active" 
representative,  or  that  one  member  was  more 
active  than  the  others.  In  fact,  it  does  not 
show  that  any  member  ever  performed  an 
act  or  uttered  a  word,  except  as  reports  were 
made  and  advice  requested  at  the  meetings 
of  the  school  board  in  respect  to  the  construc- 
tion of  the  building.  Even  if  there  bad  been 
this  active  one  of  the  committee,  Kreatz 
could  not  have  turned  over  his  uncompleted 
plant  to  defendant  upon  his  authority  alone. 
It  also  affirmatively  appears  that  Kreatz  did 
not  rely  at  any  time  upon  what  was  said  or 
done  by  Parr.  Without  inquiring  as  to  what 
the  latter  had  done,,  or  what  had  been  done  by 
the  representatives,  near  and  remote,  of  that 
member  of  the  c<Mnmtttee  who  had  merely 
told  him  to  see  the  superintendent,  he  with- 
drew his  men  and  left  the  plant  to  take  care 
of  itself.  The  logic  of  this  case  is  that  the 
janitor  can  compel  defendant  to  compensate 
him  for  services  rendered  in  caring  for  the 
plant  after  Kreatz  left  it,  unless  it  can  be 
shown  as  a  defense  that  the  accident  was 
the  result  of  his  (the  janitor's)  negligence  or 
carelessness.  Are  the  majority  prepared  to 
assent  to  that?  I  think  not  But  the  ques- 
tion here  is  not  the  one  assumed  in  the  ma- 
jority opinion.  It  is  this,  and  this  only: 
Could  Stewart,  one  member  of  a  committee 
of  three  selected  by  the  board  itself,  act  upon 
bis  own  motion,  and,  without  conference  with 
the  other  members,  refer  Kreatz  to  the  su- 
perintendent of  schools  for  authority  to  take 
possession  of  the  plant  and  ke^  it  In  opera- 
tion, and  thus  avoid  the  conditions  found  in 
the  contract,  inserted  there  for  the  express 
purpose  of  yarding  and  protecting  the  in- 
terests of  defendant  district?  The  majority 
answer  that  he  could.  The  rule  of  law  thus 
promulgated  is  without  any  authority  to  sup- 
port it  It  is  In  direct  opposition  to  rules 
which  have  become  elementary  as  to  the  ex- 
ercise of  official  duties,  the  delegation  of  an- 
thorlty,  and  the  manner  in  which  public  offi- 
cers must  discbarge  a  duty  Involying  joint 
authority:  First.  If  discretion  and  judgment 
are  to  be  exercised,  either  as  to  the  time, 
manner,  or  feasibility  of  tbe  exerdse  of  an 
official  function,  the  body  or  officer  intrusted 
with  the  duty  to  decide  must  exercise  it  and 
cannot  delegate  It  to  any  other  officer,  body. 


cr  person.  Second.  Where  a  board  of  aOcen 
is  ooiistltuted  by  law  to  perform  a  trust  tor 
the  public.  Of  to  exercise  a  power  or  per- 
form a  duty  prescribed  by  law,  the  majority 
must  act;  their  act  being  that  of  the  board. 
Third.  The  members  composing  a  board  have 
no  power  to  make  any  agreement  among 
themselves  or  with  others  by  which  their 
public  action  is  to  be  or  may  be  restrained  or 
embarrassed,  or  its  freedom  in  any  wise  af- 
fected or  impaii-ed.  Fourth.  One  memtier  of 
an  official  body,  composed  of  more  than  two, 
cannot  lawfully  act  for  it  or  bind  it  in  any 
manner,  except  when,  to  prevent  a  failure 
of  justice,  it  is  indispensable  tbat  he  should 
act  alone.  Fifth.  Assuming  that  the  defend- 
ant board  could  appoint  a  building  commit- 
tee, with  full  poww  to  act  upon  the  Kreatz 
contract,— as  to  this,  see  Minneapolis  Gas- 
light Co.  T.  City  of  Minneapolis,  Se  Minn. 
159,  80  N.  W.  450,— it  is  self-evident,  even 
if  a  majority  had  taken  part  in  the  various 
steps  which  resulted  in  placing  Lacher  in 
charge,  that  the  power  of  this  committee 
could  not  be  "vicariously  exercised."  Its 
members  could  not  delegate  to  third  persons 
tbe  judgment  and  discretion  delegated  to 
them  by  the  board.  By  this  decision  tbe 
board  of  education,  consisting  of  several 
members  elected  by  the  people  for  tbe  pur- 
pose, among  others,  of  entering  into  such 
contracts  for  heating  plants  as  a  majority 
might  deem  advisable,  and  its  committee  of 
three,  have  been  swept  aside,  and  their  pow- 
er and  authority  have  been  vested  In  a  single 
member  of  that  committee;  the  result  being 
that  a  pecimiary  liability  has  I)een  Imposed 
upon  defendant  district  which  its  officers  at- 
tempted to  avoid  by  the  express  provisions 
of  the  contract  to  the  effect  that  this  plaintUf, 
as  a  contractor,  should  bear  all  losses  until 
the  building  was  completed,  the  plant  tested, 
and  the  work  approved  in  writing  by  the 
architect  and  the  defendant's  board.  It  was 
entirely  competent  for  these  parties  to  enter 
into  a  contract  containing  these  conditions, 
if  they  so  elected,  and  no  public  corporation 
sbonld  be  rendered  powerless  to  enforce  such 
conditions  by  the  power  of  one  man,  as  has 
been  done  here. 


MINNESOTA  LOAN  &  TRUST  CO.  et  al.  v. 
ST.   ANTHONY   FALLS   WATER- 
POWER  CO.  et  al. 

(Supreme  Court  of  Minnesota.    March  29, 
1801.) 

WATBR   COURSBS  —  DIVBRSION  —  BVIDENCB- 
RIPARIAN    RIQHTS— RKASONABLB    USE. 

1.  Plaintiffs  are  lower  and  defendants  upper 
proprietors  of  lands  bordering  and  abutting  up- 
on the  Mississippi  river  at  Minneapolis.  De- 
fendants, as  such  upper  proprietors,  own  a  val- 
aable  water-power  privilege,  and  heretofore  im- 
proved the  same  by  the  construction  of  a  dam 
across  the  river,  and  the  erection  of  a  power 
house,  head  gates,  tailraces,  and  sluices,  and 
supplying  and  equipping  the  i>ower  bouse  with 
necessary  hydraulic  machinery.    Plaintiffs,  as 
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lower  proprietors,  dalin  to  hare  •  valuable 
ivater  power  appurtenant  to  their  land,  and, 
on  the  theory  and  contention  that  the  improve- 
menta  of  defendants  wholly  destroy  the  same 
by  a  dlyersion  of  the  natural  channel  and  course 
of  the  river,  brought  this  action  to  abate  and 
enjoin  the  further  maintenance  of  defendanta' 
improvements.  It  is  held  that  the  finding:s  of 
the  trial  court,  to  the  etFect  that  plaintiffs  have 
in  fact  no  water  power  appurtenant  to  their 
land  of  any  value  or  practicable  of  develop- 
ment, and  that  defendants,  by  their  structures 
and  improvements,  have  and  are  making  but  a 
reasonable  use  of  the  waters  of  the  river,  are 
sustained  by  the  evidence. 

2.  The  rights  of  riparian  proprietors  to  the 
waters  of  a  running  stream  are  correlative  and 
equal,  each  being  entitled  to  the  reasonable  use 
thereof. 

3.  What  constitutes  a  reasonable  use  of  the 
waters  of  such  a  stream  is  a  question  of  fact, 
to  be  determined  in  the  usual  way.  In  doing 
so,  the  effect  of  the  use  upon  the  interests  of 
all  parties,  the  injury  to  one  and  the  benefit 
to  the  other,  and  all  circumstances  affecting 
their  rights  and  interests,  are  to  be  consid- 
ered. 

4.  A  lower  proprietor  cannot  maintain  an 
action  to  abate  and  enjoin  the  maintenance  of 
the  improvements  of  an  upper  proprietor,  upon 
the  theory  that  such  improvements  injure  and 
destroy  a  water  power  appurtenant  to  the  land 
of  such  lower  proprietor,  when  it  appears  that 
his  asserted  water  power  is  in  fact  valueless, 
and  not  capable  of  beneficial  development,  and 
in  consequence  the  improvements  of  the  upper 
proprietor  do  not  appreciably  or  sensibly  injure 
his  substantial  rights. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty;  David  F.  Simpson,  Judge. 

Action  by  the  Minnesota  Loan  &  Trust 
Company  and  W.  W.  Bastman  against  the 
St  AnUiony  Falls  Water-Power  Oompany 
and  'Hlnneap<di8  Mill  Company.  Judgment 
for  defendanta.  From  an  order  denying  a 
new  trial,  plaintiffs  appeal.    Affirmed. 

Cobb  &  Wheelwright  and  Keith,  Evans, 
Tbompson  &  Falrchild,  for  appellants.  Rome 
G.  Brown,  Koon,  Whelan  &  Bennett,  and 
Charles  S.  Albert,  for  respondents. 

BROWN,  J.  Plaintiffs  own  a  tract  of 
about  12  acres  of  land  abutting  and  border- 
ing on  the  west  bank  of  the  MisslBsippl  river 
in  tbe  city  of  Minneapolis,  near  St.  Anthony 
Falls,  together  with  all  riparian  and  fiowage 
rigbts  and  privileges  appurtenant  and  be- 
longing thereto.  Such  tract  of  land  is  a  part 
of  government  lot  No.  3»  in  section  24,  town- 
ship 29,  range  24.  Its  west  boundary  line  is 
tbe  section  line  between  said  section  24  and 
section  23,  and  it  extends  along  the  river  a  dis- 
tance of  2,100  feet  to  the  south  or  southwester- 
ly. Defendant  St.  Anthony  Falls  Water-Power 
Company  owns  a  tract  of  land  bordering  and 
abutting  on  tbe  east  side  of  the  river,  which 
extends  in  part  opposite  and  in  part  above 
tbe  land  ao  owned  by  plaintiffs.  Defendant 
Minneapolis  Mill  Company  owns  land  im- 
mediately above  that  of  plaintiffs  on  tbe  west 
side  of  tbe  river,  and  bordering  and  abutting 
on  tbe  river  opposite  tbe  tract  so  owned  by 
tbe  water-power  company.  Each  defendant 
also  owns  all  riparian  and  flowage  rigbts  con- 


aected  with,  or  pertaining  to,  neb  land.  For 
the  purpose  of  developing  and  bringing  into 
practical  use  tbe  natural  water  power  in 
such  river,  as  it  exists  upon  their  lands,  de- 
fendants constructed  a  dam  across  the  river 
Inunediately  below  tbe  Tenth  avenue  bridge. 
In  said  dty,  from  tbe  shore  line  of  the  land 
of  the  mill  company  on  the  west,  to  tbe  shore 
line  of  tbe  land  belonging  to  the  water-pow- 
er company  on  the  east,  and,  to  utilize  the 
waters  of  the  river,  a  power  bouse  and  nec- 
essary bead  gates,  tallraces,  and  sluices  were 
also  built,  to  be  used  in  connection  with  the 
dam;  such  power  house,  bead  gates,  and 
tallraces  being  upon  tbe  east  side  ef  the  riv- 
er. The  mill  company  Is  not  engaged  in  op- 
erating the  power  house,  which  is  equipped 
and  supplied  with  all  necessary  hydraulic 
machinery,  but  has  leased  its  rigbts  and  in- 
terests to  the  water-power  company,  and  tbe 
latter  company  is  now  maintaining  and  oper- 
ating tbe  same.  Defendants  expended  In 
micb  Improvements  the  sum  of  $950,000. 
Plaintiffs  claim  to  have  a  valnable  water 
privilege  up<»i  their  land,  which  they  allege 
Is  destroyed  and  rendered  worthless  by  tbe 
construction  and  maintenance  of  defendants' 
Improvements;  it  being  claimed  that  such 
improvements  divert  the  waters  of  tbe  river 
so  that  they  do  not  flow  upon  and  along 
plaintiffs'  land  In  their  natural  channel  and 
course,  as  before  the  construction  of  defend- 
ants' Improvements,  and  that  in  consequence 
plaintiffs  are  permanently  injured  and  irrep- 
arably damaged.  Defendants  had  judgment 
in  the  court  below,  and  plaintiffs  appeal  from 
an  order  denying  a  new  trial.  Plaintiffs  as- 
sign 100  errors,  but  the  main,  and  practical- 
ly tbe  only,  question  In  the  case  is  whether 
the  findings  of  fact  are  sustained  and  justi- 
fied by  tbe  evidence.  We  have  carefully  ex- 
amined all  assignments  relating  to  other 
questions,  and  find  nothing  In  them  sufficient- 
ly prejudicial  to  justify  a  reversal.  Tbe  i>ar- 
ties  are  not  in  dispute  as  to  their  legal  rigbts, 
at  least  no  question  of  law  is  presented  the 
decision  of  which  would  turn  the  case  one 
way  or  the  other.  Bo,  unless  the  findings  of 
the  court  below  are  unsupported  by  the  evi- 
dence, vrithin  the  familiar  rule  the  order  ap- 
pealed from  must  be  affirmed. 

Although  plaintiffs  have  never  Improved 
their  property,  nor  attempted  to  utilize  their 
alleged  water  power,  they  may  nevertheless 
maintain  this  action  If  their  substantial  rigbts 
have  been  injuriously  affected.  A  ailent  ac- 
quiescence in  tbe  maintenance  of  defendants' 
Improvements  for  a  sufficient  length  of  time 
might  give  rise  to  a  prescriptive  right  to  con- 
tinue them  perpetually.  Prior  to  the  time 
defendants  commenced  the  construction  of 
their  improvements,  one  Hedderly,  who  then 
owned  tbe  land  plaintiffs  now  own,  was  In- 
formed of  the  nature  and  character  thereof, 
and  notified  defendants,  both  verbally  and  in 
writing,  that  their  construction  would  divert 
tbe  natural  course  of  tbe  river  as  it  then 
flowed  past  his  land,  and  irreparably  Injure 
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and  damage  bte  water  rlgbta  and  ptlyllegea, 
iiDd  tbat  be  woold  protect  whatever  rlgbta 
hepoesessed  hi  the  premisea  that  might  be 
Infringed  upon  by  the  acts  of  defendants. 
Plaintiffs  have  succeeded  to  all  the  rights  of 
Hedderly.  It  was  not  necessary  to  render 
this  notice  effectual  that  an  action  be  bronght 
without  delay  to  enjoin  the  construction  of 
defendants'  work..  Hartng  been  informed  of 
the  rights  and  intentions  of  Hedderly,  de- 
fendants must  be  taken  to '  have  proceeded 
wtth  full  knowledge  of  all  the  facts,  and 
were  in  no  way  prejodleed  by  a  failure  to  re- 
sort to  legal  proceedings  to  restrain  them  or 
to  te«t  their  right  to  proceed.  Bat  this  ques- 
tion Is  ol  BO  great  Importance,  as  the  case 
must  be  disposed  of  upon  more  substantial 
gronnda 

The  theory  of  plaintiffs'  case  is  that  de- 
rendaata  have,  by  ttie  construction  of  tbelr 
Improvements,  destroyed  and  rendered  worth- 
less a  valuable  water  power  owned  by  plala- 
tlffa  in  the  river  adjaceut  to  their  property. 
Tbe  conplnint  alleges.  In  effect,  among  other 
tUngs,  that  there  is  a  natural,  but  andevel- 
oped,  water  power  apfurtenant  to  plaintiffs' 
land,  which  constitutes  the  principal  value 
thereof,  and  that  tbe  improvements  made  by 
defendants  to  the  development  of  their  up- 
per power  destroy  and  render  the  same  prae- 
tieally  worthless,  and  aa  Injunctlou  restrain- 
ing the  further  maintenance  of  defendants' 
improvements  is  asked.  Tbe  findings  of  fact 
are  very  full  and  comprehensive,  and  show 
that  the  learned  trial  judge  faRy  grasped 
the  issues  and  questions  prewrnted  for  hl«  de- 
cfsioD.  Upon  aH  decisive  questtons,  the  find- 
ings are  n&renc-  to  plaintlfTa 

The  first  ImportaBt  question  la  pi-esented 
by  flB*ng  No.  Iff,  which  is  challenged  by 
piahittffs.  The  findhig  is  as  follows:  "The 
bed  of  the  rirer,  for  about  160  fleet  above 
the  plafntiffB'  said  lands,  and  for  a  distance 
of  about  670  feet  below  the  upper  end  there- 
of, has  now,'  and  for  many  years  has  had, 
no  substantia!  fall  down  river,  so  that  at 
said  lower  point,  OTO  feet  below  the  upper 
end  of  pMntlfh'  land,  tbe  average  elevation 
of  the  bed  of  said  river  Is  substantially  the 
same  as  the  average  elevation  of  tbe  bed  of 
said  river  at  the  upper  boundary  of  plaintiffs' 
iar.d,  and  tbe  lowest  point  In  the  bed  of  said 
river  at  saM  lower  plEiee  In  said  river  is  a 
fraction  of  a  foot  hlgtier  than  the  lowest 
point  in  the  bed  of  the  river  at  the  upper 
limits  9f  plaintiffs'  said  land.  That  within 
this  natural  basin  the  velocities  of  the  water 
flowing  in  said  river  prior  to  the  construc- 
tion of  the  defendants'  Improvements  therein 
were  noticeably  less  than  the  velocities  above 
or  below  said  basin.  That  said  basin  existed 
in  safd  river  for  many  years  priqp  to  the  con- 
stmctlou  of  defendants'  said  Improvements. 
The  natural  fall  of  water  surface  opposite  the 
upper  166  feet  of  said  'plaintiffs'  land,  prior 
to  tbe  construction  of  defendants'  Improve- 
ments, was  one-half  of  one  Inch.  Tbe  na- 
tural till  of  water  surface  opposite  the  upper 


aoo  feet  of  fdaintlffs'  aald  land,  as  determin- 
ed prior  to  tbe  construction  of  said  improve- 
ments, was  7/10  of  a  foot.  Tbe  extra  cost 
of  developing  said  7/10  of  a  Coot,  so  that 
aaid  faU  might  be  utilized,  is  audi  that  said 
fan  fs  not  worth  developing  for  the  pur- 
poses of  water  power,  either  alone  or  In  Icon- 
nectlon  with  any  further  developmeat  oC  wa- 
ter power  privileges  appurtenant  to  said  lot  3. 
If  the  total  natural  fall  upon  said  lot  3  were 
developed,  uetng  one-half  of  tbe  water  In  the 
river,  an  actual  head,  at  the  lower  limits  of 
plaintiffs'  said  land,  of  about  six  feet  could 
btt  developed.  Tbe  necessary  cost  Incident 
to  the  development  of  said  water  power  ap- 
purtenant to  said  lot  3  la  and  wooM  be  so 
great  in  proportion  to  tbe  income  therefrom 
that  said  water  power  has  no  value  whatever 
for  tbe  purposes  of  said  development." 

If  this  finding  Is  supported  by  the  evidence 
and  law  of  the  case.  It  disposes  of  plaintiffs' 
right  of  aetloa.  As  sucgested  by  coansel  for 
appeflants,  it  preaents  the  fundamental  ques- 
tion In  tbe  case,  In  ao  fkr  as  plaintiffs'  right 
of  recovery  la  concerned.  Though  had  It 
been  tn  platatUTs'  favor,  and  to  the  effect 
that  they  in  f  aet  own  and  posses*  a  valuable 
water  power,  which  by  proper  and  suitable 
develofMuent  and  laqwovement  could  be  put 
to  beneficial  use.  It  would  not  neoesmrily  be 
decisive  of  the  case,  because  other  special 
findings  axe  to  the  effect  that  whatever  riglits 
plaintiffs  have  in  tbe  premises  ka;va  been  in 
no  maanec  impaired  or  damaged  by  the  acts 
of  defeodants;  that  deCendanta  have  net,  by 
tlie  constructian  of  their  Impreveiaeats,  di- 
verted tbe  natural  and  ordinary  course  of  the 
river,  and  iMve  not  exceeded  sucb  reasenable 
use  of  tbe  river,  aud  the  waters  thereof,  as 
they  are  entitled  to  as  upper  proprietors. 
But  as  the  finding.  If  sirstafned,  effectually 
disposes  of  plaintiffs'  equitable  eeatentlona,— 
those  necessary  to  maintain  the  action,—, 
namely,  that  defendants  have,  by  an  nurea- 
sonable  and  wronfrful  interference  with  nat- 
ural condltioas,  destroyed  a  valuable  water 
power  adjacent  and  spportenaoit  to  ptalartlffa' 
property,  tbe  question  whether  the  aattug  Is 
sustained  by  tbe  evlidence  Is  of  first  laapor- 
tance.  There  Is  no  evidence  that  any  other 
right  or  privilege  possessed  by  plaintiffs  has 
been  damaged  or  in  any  way  ImtMlred,  and 
plaintiffs  can  recoYer,  if  at  an,  as  for  an  In- 
Jury  and  damage  to  their  alleged  water-power 
privilege  only.  Of  course,  they  -have  tbe 
right  to  tbe  protection  of  the  law  as  to  all 
their  rights,  but  the  evidence  doe»  not  show 
fliriy  injury  to  any  other  right  or  privilege. 

DefendiHits  are  not  aaVj  upper  proprietors, 
with  an  the  rigbts  and  privileges  accorded 
to  such  by  tbe  law,  but  opposite  proprietors 
as  well,  with  ail  tbe  special  riglrtsi  Incident 
to  such  proprietorship.  .\8  npper  proprietors 
of  land  on  both  sides  of  tbe  river,  they  are 
entitled  to  utilize  tbe  entire  body  of  the  wa- 
ters of  the  river  in  a  reasonable  manner. 
"All  the  law  requires  of  the  party  by  or  over 
whose  land  a  stream  pafMes  la  that  be  should 
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ose  tbe  water  In  a  reasonable  numiier,  and 
'90  as  not  to  destroy,  or  render  useless,  or 
materially  diminish  or  affect,  the  an)UcatloD 
■of  the  water  by  tbe  proprietora  ab«ve  or  be- 
low." Plnney  v.  Luce,  44  Minn.  367,  46  N. 
W.  fid.  \a  oppoeite  proprietora,  they  are 
entitled  to  an  equal  share  and  proportion  of 
the  running  water.  Gould,  Waters,  i  207. 
But  as  defendants'  Improvements  are  entirely 
upon  their  upper  estate,  their  rights  as  oi^po- 
slte  proprietors  are  not  of  substantial  mate- 
riality In  so  far  as  this  branch  of  the  case  Is 
««cemed.  A»  upper  proprietors,  tbey  are 
entitled  to  the  reasonable  use  of  the  waters, 
and  a  use  thereof  which  diverts  the  natural 
course  of  the  stream  as  It  flows  along  the 
land  of  a  lower  propriett^,  or  materially  af- 
fects the  ai^cation  of  the  waters  by  such 
proprietor,  and  thereby  Injurlonsly  affects  his 
snbatantlal  rl^ts.  Is  unreasonable  and  un- 
lawful There  must,  however,  to  render  such 
use  by  tbe  upper  proprietor  unreasonable  and 
wrongful,  be  a  lower  prc^rtetor  with  water 
power,  or  other  rights  or  privileges,  to  be 
injured  or  destroyed.  If  the  water  privileges 
of  the  lower  proprietor  cannot  be  utilized  and 
deveh^ted  to  a  pecuniary  advantage  and  ben- 
efit, a  alight  diversion  of  the  main  channel 
of  the  river,  or  a  retardation  of  its  waters, 
will  not  amount  to  an  actl(»iable  wrong. 
Gould,  Waters,  {  ^08;  Seeley  v.  Brash.  35 
Conn.  419;  Norway  Plains  Co.  v.  Bradley,  52 
N.  H.  8ft  In  this  case  plaintiffs  complain 
of  tbe  destruction,  by  the  acts  of  defendants, 
of  a  valuable  water  power  owned  by  them  as 
lower  proprietors;  and.  If  they  in  fact  pos- 
sess no  such  power  as  may  be  developed  and 
improved  to  a  pecuniary  advantage  and  ben- 
efit, they  certainly  have  suffered  no  damages 
or  injury  by  the  acts  of  defendants;  and  no 
court  would  compel  the  destruction  or  abate- 
ment of  Improvements  of  the  nature,  char- 
acter, and  cost  of  those  of  defendants,  when 
tbe  maintenance  thereof  works  no  apprecia- 
ble Injury  to  otbers.    This  Is  elementary. 

Tbe  finding  now  under  consideration  Is 
made  the  basis  for  three  assignments  of 
error,  bat  they  may  be  considered  together. 
The  first  part  of  the  finding  relates  to  the  con- 
dition of  the  river  and  Its  bed  for  the  first 
870  feet  along  plaintiffs'  land.  It  is  to  the 
effect  that  for  the  distance  named  there  Is  no 
"substantial  fall  down  tbe  river,"  and  that 
the  average  elevation  at  the  two  points,  the 
upper  boundary  line  and  tbe  point  070  feet 
below,  is  substantially  tbe  same;  that  there 
exists  a  natural  basin  between  such  points. 
In  which  the  waters  of  the  river  flow  with 
invater  velocity  since  the  erection  of  defend- 
ants' improvements  than  before;  and  that 
the  natural  fall  of  water  surface  opposite  the 
upper  600  feet  of  plaintiffs'  land  is  t/,j  of  a 
foot  It  is  further  found,  in  this  connection, 
that  the  extra  cost  of  developing  such  Vio  of 
a  foot,  so  that  It  might  be  utilized,  is  snch 
that  said  fall  Is  not  worth  developing  for  the 
purposes  of  water  power,  either  alone  or  in 
connectfam  wltb  any  future  development  of 


water-power  privileges  appurtenant  t»  plain- 
tiffs' land. 

It  is  not  seriously  contended  tbat  this  part 
of  the  finding  Is  not  wpported  by  the  evi- 
dence, but  it  is  urged  that  the  matters  there- 
in axe  whelly  Immaterial  and  prejudicial  to 
plaintiffs,  and  that  the  evidence  tending  to 
prove  and  support  them  should  have  been 
excluded  as  Irrelevant  and  immaterial.  There 
Is  no  doubt  but  that  the  flndtng  Is  amply  sup- 
IK>rted  by  the  evidence,  both  as  to  the  condi- 
tion of  the  river  bed,  and  as  to  the  extent  oT 
the  water  fall  along  platntiffs'  land  to  a  point 
000  feet  below  the  upper  boundary  line,  and 
It  is  clearly  apparent  that  plaintiffs'  prop- 
erty cannot,  between  those  points,  be  Im- 
proved and  utilized  as  a  water  power.  Stand- 
ing alone,  this  portion  of  tbe  finding  is  not 
of  ccMitroUing  imp(»*tanee,  but,  in  connection 
wltb  what  follows,  the  matters  therein  set 
forth  are  material  and  Important  upon  the 
principal  question  whether  the  condittons  of 
the  river  along  the  entire  line  of  plaintiffs' 
property  are  such  as  to  render  the  improve- 
ment thereof  for  water-power  purposes  prac- 
ticable or  impracticable.  But  the  finding 
must  be  construed  as  a  wholes  The  latter 
part  thereof  Is  to  tbe  effect  that  the  neces- 
sary cost  Incident  to  the  development  of  the 
water  power  appurtenant  to  plalntlflfs'  entire 
tract  of  land  would  be  so  great  in  proportion 
to  tbe  Income  therefrom  tbat  said  water 
power  has  no  value  whatever  for  th»  pur- 
poses of  such  development.  The  suggestion 
that  this  latter  portion  of  the  finding  was  In- 
fluenced by,  and  the  natural  result  cf,  the 
findings  with  reference  to  the  conditions  of 
plaintiffs'  property  for  the  first  600  feet  down 
the  river,  is  not  borne  out  by  the  record.  In 
connection  with  this  finding,  reference  may 
also  be  made  to  the  general  finding  tbat  de- 
fendants have  made  and  are  making,  through 
the  construction  and  maintenance  of  their 
Iniprovemonts,  only  a  reasonable  use  of  tbe 
waters  trf  the  river.  What  constitutes  a  rea- 
sonable use  of  such  a  stream  and  the  waters 
thereof  depends  upon  a  variety  of  circum- 
stances. It  Is  a  question  of  fact,  to  be  de- 
termined In  the  usual  way.  In  determlBing 
it,  "the  effect  of  the  use  upon  the  Interests 
of  both  parties,  the  benefit  derived  from  It 
by  one,  the  injury  caused  by  it  to  the  other. 
and  all  the  clreumstances  affecting  either  of 
them,  are  to  be  considered."  Rindge  v.  Sar- 
gent, 64  N.  H.  294,  0  Atl.  723;  Red  River 
I  Roller  Mills  v.  Wright,  80  Minn.  268.  15  N. 
!  W.  167.  The  rights  of  the  respective  parties 
I  are  correlative  and  equal.  Defendants  have 
I  acquired  no  superior  rights  by  their  prior 
occupancy  of  tbe  river  above  plaintiffs'  land. 
The  right  to  the  beneficial  use  of  running 
water  Is  not  acquired  by  priority  of  location, 
nor  Is  It  suspended  or  destroyed  by  mere  non- 
user.  No  riparian  owner  has  any  title  to  tha 
waters,  but  a  simple  usufruct  as  it  passes 
a!ong  bis  land.  And  although  plaintiffs  have 
I  the  unquestioned  right  to  make  such  benefi- 
cial use  of  their  property  as  It  is  susceptible 
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of,  and  to  develop  the  water  fall  along  the 
entire  lenght  of  tbelr  land,  the  conditions  of 
the  river  adjacent  thereto,  from  the  upper  to 
the  lower  boundary,  are  pertinent  and  proper 
upon  the  question  whether  they  have  a  water 
power  suitable  for  profitable  development. 
Defendants  may  have  changed  the  course  of 
the  stream  upon  their  own  land.  Tbe.v  had 
the  right  to  do  so,  provided  they  restored  It 
to  its  natural  channel  before  it  reached  the 
land  of  plaintiffs.  The  evidence  is  clear  that 
they  did  so  change  it  npoo  their  own  land, 
but  the  court  below  foand  that  any  such 
change  in  the  condition  of  the  flow  of  the 
river  opposite  plaintiffs'  land,  occasioned  by 
defendants'  Improvements  and  structures,  or 
their  operation,  do  not  sensibly  or  appreciably 
injure  any  water  itower  owned  by  plaintiffs. 
If 'the  waters  of  the  river  were  not  In  fact 
returned  and  restored  to  their  natural  chan- 
nel as  they  flowed  from  defendants'  to  plain- 
tiffs' land,  it  is  very  clear  that  they  did  re- 
turn thereto  very  soon  after,  and  long  before 
reaching  the  point  600  feet  below  the  upper 
boundary  line.  And  as  it  is  not  feasible  or 
practicable  to  develop  a  water  power  between 
those  points,  and  as  no  other  of  plaintiffs' 
legal  rights  are  shown  to  be  materially  af- 
fected, and  as  the  court  found  as  a  fact  that 
there  was  no  loss  of  head  or  velocity  <^ 
stream  to  plaintiffs  by  the  acta  of  defendants, 
and  that  in  fact  plaintiffs  have  no  water 
power  at  all  practicable  of  development,  no 
injury  has  resulted  to  plaintiffs,  and  they  can- 
not complain.  Mason  v.  Cotton,  2  McCraiy, 
82,  4  Fed.  792;  Mayor,  etc.,  v.  Appold,  42  Md. 
4C6;  Gould,  Waters,  214.  The  question  Is 
not  whether  plaintiffs  have  been  presump- 
tively damaged,  but  whether  their  rights 
have  been  infringed  and  damaged  and  injured 
in  fact  In  cases  of  this  nature,  where  there 
is  a  bodily  diversion  at  the  stream  from  the 
land  of  a  lower  proprietor,  the  authorities 
hold  that  such  a  diversion  constitutes  an  un- 
reasonable use  of  the  stream,  and  that  an 
action  may  be  maintained  for  the  wrong  and 
injury,  without  showing  a  present  damage. 
In  the  case  at  bar  there  is  no  such  diversion, 
but,  on  the  contrary,  but  a  slight  change  of 
the  stream,  at  most,  and  the  court  expressly 
found  that  defendants  are  malsing  no  other 
than  a  reasonable  use  of  the  river. 

We  have  examined  the  evidence  presented 
in  this  case  (in  a  voluminous  record  of  over 
1,900  pages)  in  the  light  of  the  foregoing  ob- 
servations, and  reach  the  conclusion  that  the 
Hndlngs  referred  to  are  sustained  by  the  evi- 
dence: at  least,  that  the  evidence  is  not  so 
clearly  against  the  findings  as  to  justify  set- 
ting them  aside.  We  do  not  go  into  an  ex- 
tended discussion  of  the  evidence,  or  the  nu- 
merous points  made  tty  counsel.  It  would 
serve  no  good  purpose  as  a  precedent  to  do 
go,  and  would  only  "swell  this  (HMnton  to  a 
volume."  It  is  not  the  duty  of  an  appellate 
court  to  demonstrate,  by  a  discussion  and 
analysis  of  the  evidence,  the  absolute  cor- 
Kctness  of  the  findings  of  the  trial  court 


It  is  sufficient  that  the  evidence  be  examin- 
ed with  snch  thoroughness  and  care  as  to 
satisfy  the  court  beyond  question  that  it  rea- 
sonably and  fairly  tends  to  support  the  find- 
ings. This  we  have  done,  and  as  the  find- 
ings specially  mentioned,  namely,  those  to 
the  effect  that  idaintUEs  have  no  water  pow- 
er appurtenant  to  their  land  that  can  be 
profitably  developed,  and  that  defendants  by 
their  improvements  are  making  only  a  rea- 
sonable use  of  the  waters  of  the  river,  are 
decisive  of  the  case  against  plaintiffs,  no 
other  findings  need  be  considered.  We  may 
add,  however,  in  passing,  that  sndi  other 
findings,  and  the  evidence  pertinent  thereto, 
have  been  fully  considered.  We  have  care- 
fully examined  the  whole  record  In  the  case, 
and  conclude  that  all  the  findings  of  the  trial 
court  are,  In  the  main,  supported  by  the  evi- 
dence. We  were  very  greatly  aided  and  as- 
sisted in  the  consideration  of  this  case  by 
the  very  able  and  lucid  arguments  of  coun- 
sel, and  their  faultless  and  thorough  briefs. 
Order  afiSrmed. 

LEWIS,  J.  (concurring).  The  trial  court 
found  that  the  construction  of  the  dam  and 
the  use  made  of  the  waters  by  defendants 
has  not  appreciably  or  materially  changed 
the  course  of  the  waters  of  the  river  along 
plaintiffs'  land;  that  although  discharged 
from  the  power  house  on  the  east  side,  yet, 
owing  to  the  form  of  the  river  bed,  the  wa- 
ters would  reach  the  west  shore  aa  they  uat- 
nrally  did  before  the  construction  of  the 
dam,  were  It  not  for  the  crib,  which  had  been 
placed  in  the  wrong  position  by  plaintiffs. 
It  was  further  found  that  such  changes  in 
the  flow  of  the  stream  as  were  made  by  de- 
fendants were  made  in  the  ocerclse  of  a  rea- 
sonable use  thereof,  and  that  such  chan;^ 
do  not  cause  any  damage  to  plaintiffs. 
There  Is  evidence  reasonably  tending  to  sup- 
port these  conclusions,  and,  believing,  them 
to  be  decisive  of  the  case,  I  concur  in  the 
result  reached  by  the  majority. 

But  it  was  also  foond  by  the  court  that 
plaintiffs  possessed  a  river  frontage  along 
lot  3  of  2,100  feet  and  that  if  the  total  nat- 
ural fall  upon  lot  8  were  developed,  using 
one-half  of  the  water  in  the  river,  an  actual 
head,  at  the  lower  limits  of  plaintiffs'  land, 
of  about  0  feet  could  be  developed.  The 
court  found  that  the  necessary  cost  Incident 
to  the  development  of  audi  water  power  is 
and  would  be  so  great  in  proportion  to  the 
income  therefrom  that  said  water  power  has 
no  value  whatever  for  the  purposes  of  de- 
velopment. If  It  la  Intended  by  the  majo^ 
Ity  to  hold  that  the  plaintiffs*  rights  are  de- 
termined by  the  mere  fact  that  their  wat<>r 
power  cannot,  under  present  methods  and 
conditions,  be  economically  developed,  then 
I  must  dissent  from  that  conclusion.  The 
methods  of  developing  water  powers  may 
improve,  and  the  conditions  so  change  as  to 
render  that  power  profitable  which  now  can- 
not be  made  so.    The  relative  values  of  the 


Minn.) 


LUMBERMAN'S  IN&  CO.  ▼•  CITY  OP  ST.  PAUL. 


626 


npper  and  lovrer  powers  are  not  the  test  of  '  From  an  order  denying  a  new  trial,  plalnr 

tiffs  appeal    Reversed. 


the  rishtB  of  the  respective  owners.  Tt  be 
lag  conceded  that  a  lower  proprietor  pos- 
sesses the  necessary  fall  and  ccwdltlons  capa- 
ble of  developing  power,  the  mere  fact  that, 
under  present  conditions,  he  cannot  utilize  it, 
except  at  a  loss,  is  no  jnstlflcation  for  its 
^estmction  by  an  npper  proprietor,  who  hai>- 
pens  to  be  more  favorably  situated. 


lAJUBmOiAira  ins.  OO.  et  al.  V.  CITY  OP 
ST.  PAUL  et  al. 

(Snprane  Conrt  of  Minnesota.    March  29, 
1901.) 

JIUNICIPAI.  lUPROVBMBNTS-CONDEMNATION 
FOR  SEWKR  —  CONFIRUATION  —  DEFBCTIVB 
DBSORIFTION— RIGHTS  OF  MORTOAOBS— Utl- 
ITATIONS— TRIAL  BY  COURT— APPEAL. 

In  condemnatioD  proceedingB,  th^  dty  of 
'St.  Paul  having  condemned  certain  premises 
for  sever  purposes  in  contemplation  of  an  ex- 
tensive sewer  system,  and  having  paid  the 
amount  of  the  award  to  the  estate  originally 
owning  the  land,  held,  in  an  action  by  certain 
mortgagees  of  the  premises  at  the  time  the 
award  was  made: 

1.  Hie  description  of  the  easement  condemned 
having  been  correctly  set  out  in  the  original 
notice,  and  the  board  of  public  works  having 
/icquired  jurisdiction  to  make  the  award,  it  is 
immaterial,  in  view  of  the  court's  findings,  that 
the  description  was  defective  in  the  notice  of 
confirmation. 

2.  The  common  council,  by  resolution,  appro- 
priated money  to  the  isewer-bond  fund  to  meet 
the  expenses  of  the  award,  and  caused  a  notice 
to  be  published  to  the  effect  that  the  money 
was  ready  for  the  rightful  owner,  and  then  by 
ordinance  directed  the  money  to  be  paid  to  the 
estate  of  the  original  owner.  Heid,  that  the 
passage  of  the  resolution  and  the  publishing 
of  the  notice  did  not  start  the  statute  of  limita- 
tions in  motion  as  to  plaintiffs,  who  claimed  to 
be  entitled  to  the  fund  as  mortgagees.  HeM, 
also,  that  the  statute  ttegan  to  run,  as  to  plain- 
tiffs, from  the  passage  of  the  ordinance. 

3.  The  plaintiffs  were  not  estopped  from  as- 
serting claim  to  the  money  by  the  fact  that  at 
the  time  the  mortgages  were  executed  the  cul- 
yert  sought  to  be  condemned  as  a  sewer  bad 
already  been  constructed,  and  from  the  fact 
that  thcj  made  no  claim  to  the  fund  until  about 
the  time  of  the  commencement  of  this  action. 
The  proceedings  in  condemnation  of  the  ease- 
ment were  in  rem,  and  plaintiffs  were  entitled 
to  stand  apon  their  strict  legal  rights,  and  re- 
cover the  m<mey,  if  within  the  statntoiy  period. 

4.  Where  a  cause  is  tried  before  the  conrt 
without  a  jury,  and  the  conclusions  of  law  ore 
aot  supported  by  the  findings  of  fact,  AeZd,  fc^- 
lowing  Famham  t.  Thompson,  26  N.  W.  9,  34 
Minn.  390,  that  the  trial  court  may  be  called 
npon  to  modify  its  condnsions  of  law  in  con- 
formity to  the  facts  upon  a  motion  for  a  new 
trial,  and  the  defeated  party  may  appeal  from 
an  order  denying  a  new  trial  and  refusing  to 
modify  the  conclusions  of  law.  But  in  such 
eases,  where  the  order  of  the  trial  court  is  re- 
versed, the  respondent  may  apply  for  a  new 
trial,  if  it  appear  that  the  claim  was  made  in 
good  faith  that  the  facta  fonnd  were  not  sup- 
ported by  the  evidence. 

(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Ramsey  connty; 
Wflllam  Louis  Kelly,  Judge. 

Action  by  the  Lumberman's  Insurance 
-Company  and  others  against  the  city  of  St 
Paul  and  others.    Judgment  for  defendants. 


W.  J.  Hahn,  J.  M.  Martin,  and  Percy  D. 
Godfrey,  for  appellants.  James  B.  Markham, 
Franklin  H.  Griggs,  and  B.  H.  Scbrlber,  tot 
respondents. 

LEWIS,  J.  In  1883  the  city  of  St.  Paul 
constructed  a  fill  along  Bast  Seventh  street 
running  in  an  easterly  direction  through  Wag- 
oner's addition,  and  as  part  of  the  work  the 
dty  constructed,  and  has  ever  since  main- 
tained, a  culvert  over  Phalen  creek,  which 
was  running  through  Wagener's  addition 
from  a  northerly  in  a  southerly  direction.  In 
1886  the  owner  of  this  addition,  John  Wag- 
ener,  executed  several  mortgages  upon  the 
same,  aggregating  many  thousands  of  dollars, 
and  the  plaintiffs  are  the  purchasers  upon 
foreclosure  sale;  the  premises  having  been 
bid  in  for  a  large  sum  less  than  the  amount 
of  the  debt  In  1888  John  Wagoner  died. 
In  1882  proceedings  were  commenced  to  oon- 
demn  an  easement  for  a  sewer  through  a 
strip  of  land  20  feet  wide,  extending  frmn 
Fourth  street  to  the  southerly  end  of  the 
culvert  above  mentioned,  and  from  the  north- 
erly end  of  the  culvert  to  North  street,  and 
also  an  easement  over  a  strip  of  land  30  feet 
in  width  extending  from  the  southerly  to  the 
northerly  end  of  the  culvert.  Intending  to 
convert  the  culvert  into  a  sewer.  On  tbe 
12th  day  of  September,  1892,  the  board  of 
public  works  assessed  the  damages  to  the 
property  to  be  affected  by  the  condemnation 
and  taking  of  the  property,  and,  among  oth- 
ers, awarded  to  the  estate  of  John  Wagener 
as  and  for  the  damages  sustained  by  the  said 
estate  by  reason  of  the  easement  the  sum  of 
$5,000.  On  the  8d  day  of  October,  1892,  pur- 
suant to  notice  duly  published,  the  assess- 
ment and  award  was  confirmed,  and  no  ap- 
peal therefrom  was  ever  taken.  On  the  day 
of  confirmation— October  3d— the  common 
council  passed  a  resolution  appropriating  and 
setting  aside  |6,000  for  the  sewerage  bond 
fund  to  pay  the  amount  of  the  award.  No- 
tice that  the  money  to  pay  tbe  award  was 
in  the  bands  of  the  city  treasurer  was  pub- 
lished In  the  St  -Paul  Globe,  November  14 
and  IS,  1892.  On  tbe  10th  day  of  January, 
1893,  tbe  common  council  passed  an  ordi- 
nance providing  for  the  payment  of  tbe  mon- 
ey to  the  estate  of  John  Wagener,  and  on 
the  16tta  day  of  January,  1893,  the  money  was 
paid  over  tq  Susanna  Wagener,  administra- 
trix of  the  estate,  and  a  receipt  taken,  exe- 
cuted by  her.  This  action  was  begun  on  the 
4.tb  day  of  January,  1899,  and  Is  for  the  pur- 
pose of  compelling  tbe  city  to  pay  the  amount 
of  the  award  to  the  plaintiffs  as  their  inter- 
ests may  appear  by  virtue  of  their  position  as 
mortgagees  of  tbe  property  at  the  time  the 
award  was  made,  it  being  claimed  that  the 
money  was  wrongfully  paid  to  tbe  Wagener 
estate.  The  court  below  found  the  facts  snti- 
stantially  as  stated,  but  ordered  judgment 
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angabat  the  plaintUts,  who  appeal  fFom  an 
order  denying  a  motion  for  a  new  trial. 

The  trial  court  found  against  the  plaintiffs 
niwn  the  ground  that  the  cause  of  action  of 
the  platntiffs,  if  any  they  ever  had,  accrued 
more  than  six  years  prior  to  the  commence- 
ment of  the  action;  and,  again,  that  the  plain- 
tiffs took  the  mortgages  upon  the  land  with 
knowledge  of  the  fact  that  the  culvert  was  at 
that  time  constructed,  and,  having  allowed 
nearly  six  years  to  pasfrafter  the  city  had  xiaid 
the  money  over  to  the  Wagener  estate,  plain- 
tiffs are  estopped  from  asserting  any  claim 
to  the  fund.  Counsel  for  the  city  also  pre- 
sent for  consideration  that  the  assessment 
was  void  for  indefinite  deacripitlon  in  the 
award. 

1.  Was  there  a  valid  assessmeot?  It  is 
admitted  ttiat  the  descriptioD  oomtained  la 
the  notice  of  the  assessment  was  snfflcleHt. 
It  is  as  follows:  "Also  a  strip  thirty  feet 
In  wldtli,  extending  from  the  south  end  of 
said  culvert  to  the  north  end  of  said  culvert, 
the  center  line  ot  which  strip  shall  be  the 
center  line  of  said  colvert"  This  gave  the 
baud  of  pobllc  works  Jurisdiction  to  make 
the  award,  other  steps  having  been  regular. 
Bnt  the  description  in  the  notice  of  conflrma- 
tion  omitted  the  words,  "the  center  Une  of 
which  strip  shall  be  the  center  line  of  said 
culvert."  The  original  assessment  is  not  set 
oat  in  the  findings,  bnt  the  finding  of  the 
court  is  as  foilowB:  "That  there  was  award- 
ed to  tbe  estate  of  John  Wagener,  as  aiul 
for  the  damages  sastalned  by  the  said  estate, 
by  reason  of  the  foregoing,  and  for  an  ease- 
ment for  coBBtructlog,  altering,  repairing, 
and  malDtaining  a  sewer  in  and  through  the 
rhalen  Creek  calvert  (so  caUed)  at  Seventh 
street,  said  culvert  extending  through  Weg- 
ener's addition  to  St.  Pan!  from  the  south 
line  to  the  north  Une  thereof,  the  sum  of  five 
thousand  doUars  ($5,0(X^."  This  finding  doe* 
not  locate  the  30-toot  strip  definitely,  bnt 
simply  states  that  the  award  was  for  con- 
structing and  malatalning  a  sewer  through 
the  Phalen  Creek  culvert  tlirong^  Wafmer's 
addition.  We  are  asked  to  hold  that,  al- 
though the  board  acquired  Jurisdiction  to 
make  the  award,  yet  it  never  did  make  one 
according  to  the  description  in  the  notice.  It 
is  also  claimed  that  it  appears  from  the  find- 
ings of  the  court  that  the  award  was  made 
to  the  estate  of  John  Wagener,  not  for  the 
easement  for  a  sewer  through  the  culvert, 
but  as  a  general  settlement  to  the  estate  for 
a  general  claim  for  damages  other  than  the 
30-foot  strip  over  the  culvert.  From  the  no- 
tice of  the  assesMnent,  the  notice  of  confirma- 
tion, and  the  finding  of  the  court  it  Is  clear 
that  the  award  to  the  estate  of  John  Wagen- 
er, mentioned  in  the  findlag,  was  on  account 
of  the  easement  of  30  feet  a.Umg  the  culvert 
as  defined  in  the  original  notice.  The  assess- 
ment Itself  may  have  been  indefinite  and 
void,  but  it  is  not  contained  in  the  record 
before  this  court,  and  the  finding  of  the  court 
must  be  given  full  force  and  effect.    So  far 


as  appears,  no  ottier  claim  for  damages  was 
made  by  the  ^^'agener  estate,  and,  wliea  the 
findings  are  all  examined  with  reference  t» 
tbe  award,  only  one  result  is  poasible. 

2.  We  are  unable  to  agree  with  the  learned 
trial  court  as  to  the  time  the  statute  of  lim- 
itations was  set  in  motion.  The  resolution 
of  October  19,  1892,  appropriating  $5,735  for 
the  sewerage  bond  fund,  did  not  start  tbe 
statute,  for  that  resolution  only  provided  a 
fund,  and  was  the  first  step  towards  pay- 
ment The  notice  given  by  the  city  was  as 
follows:  "The  owners  and  all  parties  inter- 
ested in  the  property  condemned  for  any  et 
the  following  improvements  as  herein  noted 
will  take  notice  that  tbe  money  necessary  to 
pay  for  all  damages  for  land  condemned,  as 
well  as  for  an  buildings,  sheds,  fencee,  or 
other  Imiwovements  to  be  removed  or  aban- 
doned by  reason  of  the  following  improve- 
ments, is  now  in  the  city  treasury,  and  ready 
to  be  paid  to  the  parties  entitled  thereto. 
rrhe  title  to  the  property  condemned  nnut  be 
examined  and  approved  by  the  dty  attorney 
befope  tbe  money  is  paid.)  Oondemning  and 
taking  an  easement  for  constriKting,  altering, 
repairing  and  maintaining  a  sewer  in  and 
through  a  strip  of  land  twenty  feet  in  width, 
extending  from  Fourth  street  to  tbe  soutk- 
erly  end  of  Phalen  Creek  culvert  at  Seventh 
street  and  from  the  northerly  end  of  said 
cidvert  to  North  street;  also  a  strip  thirty 
feet  in  width  extending  from  the  southerly 
end  of  aald  culvert  to  the  northerly  end  of 
said  cnlvert"  The  charter  in  force  at  that 
time  did  not  require  the  pablishtng  of  any 
such  notice,  and,  it  never  having  been  served 
upon  the  parties  interested,  and  they  having 
no  actual  knowledge  of  its  contents,  there 
was  nothing  in  the  fact  of  the  publicatioa  of 
such  a  notice  to  set  the  statute  in  motion. 
The  notice  itself,  even  if  authorized,  was  not 
a  final  act  on  the  part  of  the  city  in  rHer- 
ence  to  the  money.  The  right  to  examine 
the  title  to  the  property  was  reserved.  It 
was,  no  doubt  wise  to  give  suck  a  notlee,  as 
it  wa«  in  the  nature  of  an  extra  preeaBtlon; 
but  it  bo\md  no  one  who  had  no  actual  icnowl- 
edge  of  its  contents.  The  city  code  provided 
certain  epeciftc  definite  acts  t*  be  performed 
by  the  city  Iq  reference  to  the  payment  of 
awards  of  this  kind,  and  the  statute  began 
to  run  at  the  time  the  city  completed  thoae 
various  steps.  In  the  first  place,  it  was  made 
the  duty  of  the  city  to  pay  the  amount  of  the 
award  to  the  owner  of  the  property  con- 
denmed.  In  the  second  place,  this  amount 
must  be  paid  within  six  months  from  the  date 
of  confirmation.  Again,  if  there  be  any  doubt 
as  to  who  is  entitled  to  the  money,  the  city 
may  require  a  bond  before  paying  it  over. 
There  is  no  other  way  for  the  money  to  reach 
the  party  entitled  to  it  except  by  action  of 
the  common  council;  and,  unless  that  body 
took  some  definite  step  to  determine  it  other 
wise,  the  amount  would  not  be  actually  due 
until  the  expiration  of  the  six  months  from 
tbe  date  of  confirmation.    In  this  case  the 
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common  conoell  did  determine  that  tbe  Wag> 
ener  estate  was  tUe  owner  by  the  passage  of 
the  ordinance  of  January  10, 1803.  Until  tbe 
passase  ot  that  ordinance^  tbe  city  bad  not 
declared  itself  satisfied  as  to  the  title.  It 
could  have  waited  until  tbe  six  montbs  from 
date  of  confirmation  bad  expired;  but  it 
Traired  that  time,  and  itself  started  tbe  stat- 
ute as  to  all  claimants  in  declaring  by  that 
ordinance  that  tbe  plaintiffs  and  all  others 
bad  no  interest  in  tbe  fun^  Tbe  statute  be- 
San  to  run  from  that  date,  January  10,  1888, 
and  this  action  was  commenced  witliln  siz 
years  from  that  date. 

3.  We  are  unable  to  apply  tbe  equitable 
principles  of  estoppel  to  this  case.  Tbe  city 
bad  itself  taken  tbe  Initiative  by  declaring  to 
plaintiffs  that  tbey  bad  no  Interest  Tbe  dty 
has  not  been  i>laced  in  ajay  different  position 
by  any  act  of  tbe  plaintiCEs.  Tbe  plaintiffs 
have  waived  nothing,  have  held  out  no  false 
hopes,  bare  done  nothing  to  induce  tbe  city 
to  change  its  positloo,  but  hare  stood  sol^ 
upon  their  strict  legal  rights  to  claim  the 
money  in  lieu  of  tbe  easement,  as  the  right- 
ful owners.  The  fact  tbat  tbe  city  built  a 
culvert  before  condemning  the  easement  for 
a  sewOT,  and  tbat  tbe  mortgagee  were  taken 
after  tbe  construction  of  tbe  culvert,  has 
nothing  to  do  with  the  question.  Tbe  fact 
tbat  tbe  city  has  not  yet  completed  the  sewer 
system  is  immaterial  Tbe  condemnation' 
proceedings  were  in  rem.  Tbe  money  award- 
ed took  tbe  place  of  the  30-foot  easement  for 
sewerage  purposes,  and  tbe  real  owners  of 
the  property  are  entitled  to  receive  it  from 
tbe  city.  Moritz  v.  aty  of  St  Paul,  62  Minn. 
409,  54  N.  W.  370;  BouteUe  v.  City  of  Min- 
neapolis, 59  Minn.  403,  CI  X.  W.  554.  If  tbe 
city  authorities  had  caused  the  question  of 
title  and  ownership  to  tte  examined,  as  tbe 
statute  contemplated  should  be  done,  the  In- 
terests of  tbe  plaintiffs  would  have  been  dis- 
covered. If  tbe  city  has  paid  tbe  money  to 
tbe  wrong  party,  such  fact  Is  no  defense  to 
tbe  claim  of  tbe  rightful  owners. 

4.  Counsel  for  respondents  contend  tbat  tbe 
case  ought  to  be  dismissed  for  tbe  reason 
tbat  the  record  contains  no  bill  of  exceptions 
or  settled  case.  The  appeal  is  from  an  order 
denying  a  motion  for  a  new  trial,  which  mo- 
tion was  based  upon  tbe  findings  of  the  court; 
and  tbe  ground  of  tbe  motion  was  as  fol- 
lows: "That  the  court's  conclusions  of  law 
made  and  filed  herein  upon  tbe  trial  of  this 
action  are  not  Justified  by  the  findings  of 
fact  made  and  filed  with  tbe  said  conclusions 
of  law."  The  only  time  this  question  was 
ever  presented  In  this  court,  so  far  as  we  are 
aware,  was  in  the  case  of  Farnham  v. 
Thompson,  34  Minn.  330,  26  N.  W.  9.  It  was 
there  dedded  tbat  on  the  ground  of  conven- 
ience it  was  proper  practice  to  raise  by  a  mo- 
tion for  a  new  trial  tbe  point  ttiat  tbe  con- 
clusions of  law  were  not  supported  by  tbe 
findings  of  fact  Tbe  decision  Is  based  on 
tbe  fact  tbat  such  practice  bad  grown  up, 
and,  while  not  a  logical  proceeding,  tbe  court 


sanctioned  the  practice.  But  let  it  be  un- 
derstood tbat  it  simply  means  this:  When 
a  cause  is  tried  by  tbe  court,  and  tbe  conclu- 
sions of  law  are  not  supported  by  tbe  findings 
of  fact  tbe  defeated  party  may,  wltliout  a 
bill  of  exceptions  or  settled  case,  call  upon 
tbe  court  to  modify  its  conclusions  of  law 
to  correspond  with  the  findings  of  fact  under 
tbe  form  of  a  motion  for  a  new  triaL  Tbe 
court  has  no  authority  to  grant  a  new  trial, 
and  its  poirer  is  limited  to  modifying  the 
conclusion  of  law  to  meet  the  facts.  It  is 
convenient  to  be  able  to  raise  the  questloD 
by  direct  appeal  without  tbe  entry,  of  Judg- 
ment or  tbe  settlement  of  a  case  or  bill  of 
exceptions.  Tbe  defeated  party  simply  rests 
upon  tbe  facts  as  found.  However,  this  prac- 
tice places  the  opposite  party  in  a  peculiar 
position  In  cases  where  be  claims  in  good 
faith  tbat  tbe  facts  found  by  tbe  trial  court 
are  not  sustained  by  the  evidence.  He  might 
be  satisfied  with  the  facts  as  found,  although 
of  tbe  optnioa  tliat  they  were  more  favorable 
to  ills  adversary-  than  tbe  evidence  would 
warrant,  because  tbe  law  as  applied  was  in 
bis  favor.  But  if  tbe  court  came  to  tbe 
wrong  conclusions,  and  tbe  case  is  reversed 
upon  appeal,  then  he  may  have  lost  bis  op- 
portunity to  apply  for  a  new  trial.  In  tbb 
case  before  us  respondents  claim  tbat  tbe 
findings  of  fact  are  inaccurate  and  incom- 
plete, and  that,  if  the  full  record  had  been 
returned,  it  would  appear  tbat  tbe  assessment 
and  award  of  damages  was  In  fact  void.  Ko 
rule  of  practice  should  be  adopted  or  toler- 
ated which  will  deprive  litigants  of  a  proper 
adjudication  of  contested  questions.  And. 
in  view  ot  the  rule  of  practice  heretofore 
adopted,  our  opinion  is  that  It  should  be  ad- 
hered to,  but  that  where  the  order  of  tbe 
trial  court  is  reversed  In  a  case  where  the 
claim  is  made  In  good  faith  that  the  facts 
foimd  are  not  supported  by  the  evidence,  tbe 
party  defeated  should  have  an  opportunity 
to  apply  for  a  new  trial.  Tbe  order  of  the 
court  is  reversed,  with  directions  to  modify 
its  conclusions  of  law  in  accordance  with  this 
opinion,  and  to  order  Judgment  for  tbe  plain- 
tiffs as  their  interest  may  appear,  with  leave, 
however,  to  respondents  to  apply  for  a  new 
trial 


BLAIR  STATE  BANK  v.  BUNN  et  al. 
(Supreme  Court  of  Nebraska.    March  6,  1901.) 

DEED— EXKCUTION— PRESUMPTION— DBLIVEE? 
—FRAUDULENT  CONVEY ANCB—BTIDBNCE. 

1.  The  presumption  of  law  of  the  delivery 
of  a  deed  of  conveyance  on  the  date  of  its  ex- 
ecuUoQ  is  overcome  by  proof  of  a  manual  de- 
livery and  acceptance  by  the  grantee  at  a  sub- 
senuent  date,  where  there  is  nothing  warrant- 
ing a  conclusion  tbat  a  delivery  was  intendi><I 
by  the  grantor  prior  to  the  time  of  the  manual 
delivery. 

2.  where  land  was  sold  by  a  debtor  to  one  of 
several  creditors  for  an  ample  and  fair  consid- 
eration, in  satisfaction  of  t>ona  fide  pre-existing 
debts,  and  tbe  purchaser  atteiwarils  contract- 
ed to  reconvey  the  land  to  the  wife  of  the  gran 
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tor,  held,  that  the  subsequent  transaction  was 
not  eridence  of  a  fraudulent  conveyance  in  the 
first  instance  for  the  purpose  of  defrauding, 
hindering,  or  delaying  other  creditors  in  the 
ooUection  »f  their  debts. 

3.  A  trasiatet  of  property  by  a  debtor  to  a 
relatiT*,  which  has  the  effect  of  hindering  or 
delaying  other  creditors  in  the  collection  of 
their  debts,  will  be  scrutinized  very  closely, 
yet  it  will  be  sustained  if  made  in  good  faith 
and  for  an  adequate  consideration.  Farring- 
ton  T.  Stone,  53  N.  W.  380,  35  Neb.  467,  fol- 
lowed. 

4.  A  debtor  has  a  right  to  satisfy  or  secure 
one  or  more  of  his  creditors  by  the  transfer  of 
a  reasonable  amount  of  his  property  as  security 
or  payment  of  a  bona  fide  debt,  and  the  debtor 
has  a  right  to  make  suct^  preference  of  bis 
creditors,  even  though  the  effect  thereof  be  to 
defeat,  hinder,  or  delay  other  creditors  in  the 
collection  of  uieir  debts;  and  this  is  so,  eren 
though  the  parties  knew  that  such  would  be 
the  effect,  and  even  though  the  property  so  tak- 
en as  security  was  all  the  debtor  had,  if  the 
value  of  the  property  so  transferred  is  reason- 
ably proportionate  to  the  amount  justly  owing 
to  the  creditor  so  preferred,  and  was  taken  by 
the  creditor  for  the  sole  and  only  purpose  of 
protecting  himself  in  the  collection  of  his  debt. 

5.  Proceedings  taken  by  a.  debtor  to  dissolve 
an  attachment  levied  on  his  property,  and  aft- 
er the  dissolution  thereof  securing  and  prefer- 
ring certain  of  his  creditors  to  the  exclusion 
of  the  attachment  creditor,  held  not  to  consti- 
tute evidence  of  a  fraadulent  transfer  of  the 
debtor's  property  for  the  purpose  of  hindering 
or  delaying  nis  otiier  creditors. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Washington 
county;  Dickinson,  Judge. 

Action  by  the  Blair  State  Bank  against 
Valparaiso  Bunn  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Osbom  &  Aye,  for  appellant  D.  W.  Mar- 
row, H.  E.  Burnam,  and  Walton  &  Mum- 
mert,  for  appellees. 

HOr>0OMB,  J.  In  an  action  at  law,  the 
appellant  In  Januai^,  18M,  obtained  a  judg- 
ment for  over  $7,000  against  the  appellee  V. 
Bunn,  upon  which  there  was  realized  and 
credited  the  sum  of  about  $2,000.  There- 
after, and  In  February,  18^,  an  action  In 
equity  was  begun  by  the  appellant.  In  the 
nature  of  a  creditors'  bill,  for  the  purpose  of 
having  declared  fraudulent  and  void,  as  to  It 
certain  transfers  of  property,  both  real  and 
personal,  made  by  the  Judgment  debtor,  V. 
Bunn,  and  to  subject  such  property  to  the 
payment  of  said  Judgment  After  trial.  In 
which  all  necessary  parties  were  brought,  is- 
sues Joined,  and  the  submission  of  a  great 
deal  of  evidence,  the  trial  court  found  on  the 
Issues  In  favor  of  the  appellees,  and  a  Judg- 
ment was  rendered  in  their  favor,  from  which 
the  appellant  ai^eals  to  this  court. 

The  more  Important  features  of  the  case, 
in  which  are  included  the  essential  elements 
of  the  controversy,  as  disclosed  by  the  record, 
appear  to  be  as  follows:  The  said  Bunn  be- 
ing the  owner  of  considerable  property,  and 
engaged  in  farming  on  an  extensive  scale, 
was,  at  the  time  of  bringing  the  law  action 
first  mentioned.  Indebted  to  divers  persons  In 
various  sums  of  money,  Including  the  plain- 


tiff In  that  action,  who  was  the  heaviest  of 
his  creditors.  In  the  law  action,  tbe  ap- 
pellant caused  to  be  issued  a  writ  of  attach- 
ment on  the  ground  of  the  alleged  fraud  on 
the  part  of  the  defendant  as  to  the  dlspoaition 
of  his  property,  which  was  levied  c«  tbe 
property  of  the  defendant  In  that  acti(»i,  now 
the  Judgment  debtor.  A  motion  to  dissolve 
the  attachment,  supported  by  affidavits,  was 
interposed  by  the  defendant  which  upon 
hearing  was  sustained,  and  the  attachment 
dissolved,  from  which  order  of  dissolution  no 
appeal  or  other  proceeding  was  taken,  and 
tbe  same  thereupon  became  final.  Immedi- 
ately after  the  dissolution  of  the  attachment 
the  defendant  executed  several  conveyances, 
by  which  his  other  creditors  were  secured, 
and  In  which  conveyances  was  included  all 
his  property,  both  real  and  personal,  save  a 
certain  quarter  section  of  land,  which,  after 
Judgment  In  the  law  action,  was  levied  upon 
and  sold  to  satisfy  such  Judgment  The 
present  proceedings  were  thereafter  insti- 
tuted In  an  attempt  to  reach  the  pr<^>erty  con- 
veyed to  the  other  creditors  as  aforesaid. 

The  evidence  In  the  equity  action  Is  with- 
out serious  or  substantial  conflict  or  contra- 
diction, and  the  only  important  question  aris- 
ing thereon  Is  as  to  the  proper  deductions  to 
be  made  therefrom.  It  Is  practically  con- 
,  ceded  that  the  transfers  complained  of  were 
made  to  secure  and  satisfy  bona  fide  debts 
owing  by  the  gn^antor,  but  It  is  insisted  tliat 
such  transfers  were  made  for  the  pmi>ose 
also  of  defrauding,  delaying,  or  hindering  the 
appellant  in  the  collection  of  Its  debt  in 
which  fraudulent  and  unlawful  purpose  the 
grantees  participated,  thereby  rendering  such 
convesrances  fraudulent  and  Invalid  as  to  the 
appellant,  under  the  provisions  of  section  17, 
c.  82,  Comp.  St,  entitled  "Frauds."  The  sec- 
tion Just  referred  to  provides  that  convey- 
ances of  the  kind  under  conslderattiw,  made 
with  Intent  to  hinder,  delay,  or  defraud  cred- 
itors or  persons  of  their  lawful  rights,  debts, 
or  demands,  shall  be  void  as  against  the  pa- 
son  so  hindered,  delayed,  or  defrauded.  It 
Is  earnestly  Insisted  that  In  the  present  case, 
under  the  evidence.  It  Is  shown  that  the  pre- 
ferred creditors  were  not  acting  In  good 
faith,  for  the  sole  purpose  of  securing  their 
past  debts,  but  were  engaged  in  a  preconcert- 
ed effort.  In  conjunction  with  the  Judgment 
debtor,  to  so  cover  up  all  his  property  as  to 
keep  It  under  his  and  the  preferred  cred- 
itors' control,  and  prevent  appellant  from  col- 
lecting its  Judgment  all  In  fraud  of  Its  rights 
as  a  Judgment  creditor. 

We  are  unable  to  make  extended  reference 
to  the  evidence  In  tbe  case,  and  content  ooi^ 
selves  by  saying  that.  In  the  examination 
which  we  have  been  enabled  to  make,  we 
find  no  violation  of  the  provision  of  the  8ta^ 
ute  referred  to,  nor  ot  any  rule  of  law  giving 
to  a  debtor,  under  certain  circumstances, 
when  done  in  good  faith,  the  right  to  secure 
some  of  his  creditors  to  the  exclusion  of  oth- 
ers, even  though  the  Inevitable  effect  ot  the 
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preference  ta  to  delay  or  hinder  other  cred- 
itors of  the  same  debtor  In  the  collection  of 
their  just  demands. 

It  Is  fairly  well  eetabllBhed  by  the  evi- 
dence that  the  Beveral  transfers  and  convey- 
ances of  which  complaint  Is  made  were  to 
secure  or  satisfy  actual  and  bona  fide  pre- 
existing debts,  and  that  the  secarlty  taken, 
or  the  property  transferred,  was  not  so  dis- 
proportionate in  value  as  to  raise  any  pre- 
sumption of  fraud  by  reason  of  such  trans- 
fer. 

The  right  of  a  debtor  to  prefer  certain  cred- 
itors to  the  exclusion  of  others.  If  done  In 
good  faith,  being  admitted,  it  Is  required  of 
us  only  to  examine  into  the  case  with  a  view 
of  ascertaining  whether,  In  the  transaction 
entered  Into  in-  making  such  preference,  there 
has  been  any  v)(totion  of  law  which  would 
invalidate  the  contract  or  agreement  by 
which  the  same  was  accomplished.  It  ap- 
pears that  all  the  chattel  property  of  the 
debtor  was  mortgaged  to  secure  debts  then 
existing,  and  that  such  mortgages  were,  in 
the  manner  provided  by  law,  foreclosed,  and 
the  property  sold  to  satisfy  the  debts  for 
which  the  mortgages  were  given.  Certain 
real  estate  was  sold  and  transferred  In  pay- 
ment of  other  debts  then  owing  by  the  gran- 
tor. It  thus  appears  that  all  of  the  property 
of  the  debtor,  which  is  sought  by  these  pro- 
ceedings to  be  reached  and  applied  to  the  sat- 
isfaction of  appellants  Judgment,  has  ac- 
tually been  sold  and  transferred  from  the 
debtor  in  the  payment  of  just  obligations  ow- 
ing by  him.  A  deed  of  conveyance  was  made 
by  the  debtor  to  one  of  his  creditors.  In  which 
certain  otbw  debts  secured  by  mortgage  on 
the  same  land  were  assumed  by  the  grantee. 
It  is  insisted  that  because  the  deed  was  sign- 
ed by  the  grantor  alone,  and  acknowledged 
a  day  prior  to  the  day  the  mortgages  were 
executed,  that  delivery  must  be  presumed  to 
have  been  made  on  the  day  of  its  date,  and 
lliat  the  mortgages  of  the  subsequent  date 
c<mveyed  no  title,  and  were  therefore  void. 
A  fair  construction  of  the  different  transac- 
tions leads  us  to  the  conclusion  that  the  deed 
was  not  delivered  until  after  the  execution 
of  the  mortgages  securing  the  debts  assumed 
by  the  grantee,  and  that  the  deed,  when  de- 
livered, was  subject  to  such  mortgages.  This 
was  the  grantee's  view  of  the  transaction, 
and  the  debts  which  the  mortgages  secured 
were  speciflcaily  assumed  by  him  as  part  of 
the  consideration.  The  land  was  a  home- 
stead. The  wife  of  the  grantor  did  not  sign 
the  deed  until  the  day  subsequent  to  its  date, 
and  on  the  same  day  the  mortgages  were  ex- 
ecuted securing  other  debts  assumed  by  the 
grantee.  The  grantee  testifies,  in  effect,  that 
the  deed  was  not  d^vered  until  so  acknowl- 
edged, when  he  bad  it  filed  and  recorded. 
There  Is  nothing  warranting  the  conclusion 
that  a  delivery  was  intended  by  the  grantor 
until  the  time  of  manual  delivery  to  the 
grantee  and  acceptance  by  him.  The  pre- 
sumption that  the  deed  was  delivered  on  the 
tfi  N.W.— 34 


date  of  Its  execution  la  thus  overcome,  and 
there  is  nothing  from  which  the  fact  may  be 
Inferred  that  a  delivery  was  intended  before 
It  was  actually  received  by  the  grantee.  The 
grantee  paid  a  full  and  fair  consideration  for 
the  land,  obtained  satisfaction  of  a  bona  fide 
debt  thereby,  and  there  is  nothing  deducible 
from  the  evidence  which  impeaches  the  good 
faith  of  the  transaction. 

While  it  is  argued  that  a  subsequent  con- 
tract for  the  resale  of  the  homestead  to  the 
wife,  by  the  grantor  and  creditor,  is  evidence 
of  a  want  of  good  faith  in  the  original  trans- 
action, we  view  it  only  as  a  laudable  effort 
to  preserve  the  homestead  to  the  use  of  the 
family,  while  at  the  same  time  devoting  all 
property  which  might  lawfully  be  exacted 
to  the  payment  of  the  debts  of  the  home- 
stead owner.  It  is  entirely  clear  that  the 
property  bad  been  honestly  transferred  to 
one  having  a  lawful  right  to  claim  the  same 
in  satisfaction  of  a  debt,  and.  If  he  there- 
after contracts  to  resell  to  the  wife  of  the 
debtor,  such  transaction  can  in  no  manner 
impair  the  rights  of  other  creditors,  but 
rather  assists  them  in  making  it  more  prob- 
able that  the  debtor  will  satisfy  all  debts  in 
folL 

Some  of  the  transfers  were  made  to  rela- 
tives'of  the  debtor,  and  it  is  argued  that  the 
evidence  does  not  show  that  the  debts  thus 
secured  or  satisfied  were  bona  fide,  and  the 
transfers  made  hi  good  faith.  From  the  evi- 
dence, we  think  it  fairly  inferable  that  the 
debts,  to  secure  and  satisfy  which  the  trans- 
fers were  made,  were  actual,  subsisting,  and 
just  obligations,  existing  against  the  debtor, 
and  it  Is  not  disclosed  by  the  evidence  that 
In  the  transactions  by  which  the  debts  were 
secured  or  satisfied  there  was  a.  want  of 
good  faith,  or  that  the  creditors  were -actuat- 
ed by  other  motives  or  acted  for  other  pur- 
poses than  the  securing  of  just  demands  ow- 
ing them  by  the  grantor.  One  was  a  son 
and  the  other  a  sister  of  tlie  debtor.  In  Da- 
vis V.  Schwartz,  156  U.  S.  631,  15  Sup.  Gt 
287,  88  L.  Bd.  289,  it  is  said  by  Mr.  Justice 
Brown  in  the  opinion:  "The  fact  that  the 
assignee  at  the  preferred  creditor  of  an  in- 
solvent debtor  Is  a  relative  or  intimate  friend 
is  doubtless  calculated  to  excite  suspicion; 
yet  in  reality  there  is  nothing  unnatural  In 
a  dealer  or  trader,  who  is  in  need  of  credit 
or  a  loan  of  money  to  carry  on  his  business, 
first  applying  to  his  relatives  for  such  loans, 
and,  if  the  evidence  be  undisputed  that  the 
money  was  advanced,  the  fact  that  the  per- 
sons making  the  loan  are  relatives  ought  not 
to  debar  them  from  receiving  security.  Their 
rights  are  neither  Increased  nor  diminished 
by  the  fact  of  relationship.  Magniac  v. 
Thomson,  7  Pet  848,  8  I*  Ed.  709;  Prewlt 
V.  Wilson.  108  U.  S.  22,  26  L.  £d.  860;  Bstes 
V.  Ounter,  122  U.  S.  450,  7  Sup.  Ct  1275,  30 
L.  Ed.  1228;  Bean  v.  Patterson,  122  U.  S. 
M6,  7  Sup.  a.  1298,  SO  L.  Ed.  1126;  Gamer 
V.  Bank,  161  U.  S.  420,  432,  14  Sup.  Ct  390, 
38  li.  Ed.  218;  Aulman  v.  Anlman,  71  Iowa, 
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124,  82  N.  W.  240;  Van  Patten  v.  Thomp- 
son (Iowa)  84  K.  W.  768;  In  re  Alexander, 
37  Iowa,  454;  Doyle  ▼.  McGnlre,  88  Iowa, 
410."  In  Farrlngton  ▼.  Stone,  35  Neb.  460, 
63  N.  W.  38»,  It  is  stated,  In  the  third  para- 
graph of  the  syllabus,  that  "while  a  transfer 
of  property  to  a  relative  by  a  person  liable 
on  a  claim,  where  the  effect  will  be  to  defeat 
the  payment  of  the  same,  will  be  scrutinized 
very  closely,  yet  it  will  be  sustained,  if  made 
in  good  faith  for  an  adeqtiate  consideration." 
And  the  (pinion  by  Maxwell,  C.  J.,  sustains 
the  proposition  thus  announced.  Says  Har- 
rison, J.,  in  Stelnkraus  v.  Korth,  44  Neb.  777, 
7K,  62  N.  W.  1110,  1112:  "The  rule  to  this 
state  as  to  such  transactions  has  been  estab- 
lished as  follows:  Where  property  is  con- 
veyed from  one  relative  to  another  aa  a  pay- 
ment  of  an  alleged  past-due  indebtedness, 
and  thereby  creditors  of  the  party  making 
the  conveyance  are  deprived  of  their  just 
daes  and  claims,  the  transaction  will  be  scru- 
tinized or  examined  very  closely,  and  Its 
bona  fides  must  be  clearly  established,"— cit- 
ing a  number  of  cases  decided  by  this  court 
Whether  or  not,  In  the  present  case,  the 
conveyances  to  the  relatives  of  the  grantor 
were  made  In  good  faith,  and  for  the  sole 
purpose  of  protecting  a  bona  flde  debt  Is  a 
qnestlon  of  fact  to  be  det«7nlned  froin  all 
the  evidence  In  the  case.  Applying  the  rule 
spoken  of  with  reference  to  transfers  of  the 
kind  now  under  consideration,  we  are  of  the 
opinion  that  the  conclusion  of  the  trial  court 
as  evidenced  by  its  general  finding  In  favor 
of  the  appellees.  Is  correct,  and  Justified  by 
the  facts  and  circumstances  surrounding  the 
transactions  and  connected  therewith. 

As  to  the  right  of  a  debtor  to  secure  and 
prefer  one  of  his  creditors  to  the  exclusion 
of  others.  It  Is  said,  in  an  Instruction  quoted 
and  approved  by  this  court  In  Jones  v.  Loree, 
87  Neb.  816,  56  N.  W.  890:  "A  creditor  has  a 
right  to  take  a  chattel  mortgage  on  a  rea- 
sonable amount  of  his  debtor's  personal  prop- 
erty as  security  for  his  bona  fide  pre-ex- 
isting debt  and  the  debtor  has  a  right  to 
make  such  preference  of  bis  creditors,  eren 
though  the  effect  thereof  be  to  defeat  Un- 
der, or  delay  other  creditors  In  the  collection 
of  their  debts;  and  this  Is  so  even  If  the 
parties  knew  that  such  would  be  the  effect 
and  even  though  the  property  so  taken  as 
security  was  all  the  debtor  had,  but  in  value 
reasonably  proportionate  to  the  amount  Just- 
ly owing  to  the  creditors  so  preferred."  Says 
Irvine,  commlBsloner,  writing  the  opinion: 
"To  say  that  knowledge  upon  the  part  of  an 
existing  creditor  of  the  debtor's  intention  to 
defraud  creditors  would  render  any  security 
demanded  by  such  creditor  fraudulent  would 
be  equivalent  to  saying  that  the  creditor  Is 
estopped  from  protecting  himself  by  knowl- 
edge of  the  very  facts  which  warrant  him  In 
seeking  protection.  A  fraudulent  intent  may 
be  very  properly  imputed  to  a  stranger  who 
knowingly  assists  the  debtor  in  defeating  his 
creditors  by  a  parchase  of  the  debtor's  prop- 


erty, but  no  such  intent  can  be  imputed  to 
an  existing  creditor  because  of  his  knowledge 
of  such  Intent  when  for  the  sole  purpose  of 
protecting  himself  he  receives  sufficient  and 
reasonable  security  for  that  pnrpose."  To 
the  same  effect  are  the  following:  Bamber- 
ger V.  Schoolfleld,  160  U.  8.  149,  16  Sup.  Ct 
225,  40  L.  Ed.  374;  Plow  Od.  t.  HIU  (Tex. 
CIv.  App.)  32  a  W.  242. 

It  is  urged  that  the  steps  taken  by  tbe  debt- 
or to  dissolve  the  attachment  levied  at  the  In- 
stance of  appellant  in  the  action  at  law,  sup- 
ported, as  was  the  case,  by  afildavlts  of  other 
creditors  afterwards  given  a  preferaice  by 
securing  their  debts,  sustains  the  contention 
that  the  subsequent  acts  of  the  debtor  with 
reference  to  the  disposition  of  his  property 
to  secure  other  creditors  Is  evidence  war- 
ranting the  conclusion  that  the  transferB  so 
made  are  fraudulent  and  void  as  to  appel- 
lant. In  an  these  proceedlngrs  be  was  doing 
only  that  which  Is  i>»mltted  by  law.  If  no 
cause  existed  for  suing  out  the  writ  of  at- 
tachment as  we  must  assume  fnwa  the  or- 
der of  the  trial  court  and  It  is  lawful  to  se- 
cure one  debt  to  the  exclusion  of  another.  If 
done  in  good  faith,  as  seems  to  be  In  the 
present  instance,  then  each  and  all  of  the  acts 
performed  by  the  debtor  are  consistent  with 
each  other  and  In  harmony  wlUi  la.w. 

In  the  attachment  proceedings  the  creditors 
of  the  defendant  whose  debts  were  after- 
wards secured  and  satisfied,  could  exerdae 
no  control  and  were  in  no  wise  responsiUe 
for  tbe  action  taken.  Again,  it  must  be  as- 
sumed that  the  defendant  was  In  tbe  right  In 
those  proceedings,  and,  If  so,  wrong  canitot 
be  predicated  thereon.  The  weakness  in  the 
position  of  appellant  Is  Its  contention  that  be- 
cause other  Just  debts  of  the  debtor  were  se- 
cured and  satisfied,  and  thereby  It  was  pre- 
vented from  collecting  Its  debts,  the  evidence 
warrants  the  Inference  that  the  transactions 
by  which  these  facts  were  accomplished  were 
for  the  purpose  and  with  the  Intent  of  delay- 
ing or  hindering  It  in  the  collection  of  Its 
debts.  It  proceeded  by  suit  and  attachment 
to  collect.  Its  debts.  This  proved  abortive. 
The  other  creditors  by  the  action  taken  by 
appellant  would  naturally  become  concerned 
about  their  own  debts,  and  were  Justified  In 
resorting  to  all  lawful  methods  to  secnre  or 
satisfy  the  same.  It  became  a  struggle 
among  several  creditors  to  have  sfttiafltction 
of  their  demands,  and  It  Is  not  strange,  un- 
der the  drcumstances,  that  the  debt<«  felt 
more  disposed  to  secure  those  whom  he  did, 
or  that  some  of  the  creditors  were  more  suc- 
cessful than  appellant  in  obtaining  the  desir- 
ed security  or  payment  It  cannot,  we  think, 
be  said  that  there  was  on  the  part  of  the  dif- 
ferent creditors  any  purpose  or  intention,  ex- 
cept to  obtain  security  or  satisfaction  of  their 
demands,  and  that  In  doing  so  they  acted 
within  the  limits  prescribed  by  law,  and  ob- 
tained only  such  property  as  was  reasonably 
sufficient  at  a  fair  valuation,  to  answer  the 
purpose  for  which  It  was  transferred.    Bad 


-Neb.) 


GAliNEAU  V.  COHN. 


531 


faltb,  or  an  Intent  to  hinder  or  delay  the  ap- 
pellant In  the  collecUcHi  of  Its  debts,  on  the 
part  of  the  other  creditors  or  either  of  them, 
is  not,  we  think,  shown  hr  the  evidence. 

It  la  not  necessary  for  ufl  to  discuss  the  evi- 
dent pnrposes  or  intent  of  the  debtor.  It  may 
be  conceded  that  his  object,  intent,  and  pur- 
poses  were  those  condemned  by  the  statute, 
but  it  does  not  appear  that  the  other  cred- 
itors shared  or  participated  In  such  wrongful 
intent  or  pnriKweB,  or  assisted  him  in  carry- 
ing them  Into  execution,  any  further  than 
was  the  necessary  and  inevitable  result  in  se- 
curing to  themselves  that  which  was  Justly 
due  them  and  which  they  might  lawfully  do. 
The  conclusion  of  the  trial  court  must  be  re- 
garded as  being  right  and  justified  by  the 
evidence.  There  was  no  restraint  on  the 
debtor  to  make  such  lawful  disposition  of  his 
property  as  he  might  desire.  Those  who 
wore  vigilant  and  active  In  securing  the  debts 
owing  to  them  are  not  at  all  blamable  for  ob- 
taining satisfaction  or  security,  if  done  hon- 
estly and  for  that  purpose  alone,  even  though 
sa<A  acts  had  the  effect  of  depriving  the  at- 
taching creditor  of  full  satisfaction  of  its 
judgment  afterwards  obtaineS. 

The  whole  transaction  Involves  primarily 
questions  of  fact.  The  trial  court  heard  all 
the  witness  was  acquainted  with,  all  the 
circumstances,  and  was  In  an  advantageous 
position  to  make  just  and  proper  deductions 
from  the  evidence  In  the  case,  and  the  con- 
clusi<m  reached  we  hold  to  be  justified  by  the 
record.  For  the  reasons  given,  the  judgment 
should  be  affirmed,  wliit^  Is  accordingly  done. 
Affirmed. 


OABNBAU  T.  COHN. 
(Bnpreme  Court  of  Nebraska.    March  20,  1901.) 

PAROL  BVIDBNGE— DIRECTINO  VBRDICT. 

1.  The  terms  of  a  promissory  note  cannot  be 
contradicted,  altered,  or  varied  by  evidence  of 
a  prior  or  contemporaneous  parol  agreement  be- 
tween the  payor  and  the  payee. 

2.  Where  there  is  no  conflict  in  the  evidence, 
it  is  not  error  for  the  court  to  refuse  to  submit 
the  case  to  the  jury. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  county; 
Pawcett,  Judge. 

Action  by  Moses  L.  Cohn  against  Joseph 
Gamean.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Chas.  Ogden  and  J.  W.  West  for  plain- 
tiff In  error.  James  H.  Mcintosh,  for  de- 
fendant In  error. 

NOBTAL,  C.  3.  Moses  L.  Cohn  was  the 
state  agent  of  the  New  York  Life  Insurance 
Company.  He  solicited  and  received  the  ap- 
plication of  Joseph  Oameau  for  a  policy  In 
said  company.  The  policy  was  issued,  and 
Oameau  gave  Cohn  his  promissory  note  for 
the  premium,  the  latter  having  advanced  the 
premium  money  to  the  company.  The  note 
was  BolMequently  renewed  by  Oameau,  he 


giving  to  Cohn  another  note,  and  this  ac- 
tion Is  on  said  note  given  in  renewal.  Up- 
on the  trial  a  verdict  was  returned  for  the 
plaintiff,  under  the  direction  of  the  court 
and  from  the  Judgment  entered  thereon  de- 
fendant has  prosecuted  error. 

One  ot  the  matters  pleaded  as  a  defense 
was  that  at  and  prior  to  the  time  the  origi- 
nal note  was  given  there  was  a  mutual  parol 
agreement  between  the  parties  relative  to 
the  giving  of  the  note,  which  it  is  claimed 
constituted  a  defense  to  the  action.  Defend- 
ant sought  to  introduce  evidence  to  estab- 
lish this  parol  agreement  which  was  ex- 
duded,  and  the  defendant  thereupon  offered 
to  show  that  "at  the  time  of  the  execution 
of  the  promissory  note  sued  upon,  and  as  a 
part  of  the  same  transaction,  and  as  a  con- 
sideration for  the  execution  of  it  the  plain- 
tiff, Cohn,  then  and  there  agreed,  promised, 
and  undertook  with  the  defendant  the  wit- 
ness, that.  In  consideration  of  tbe  defend- 
ant, the  witness,  delivering  to  the  plaintiff 
letters  of  introduction  to  prominent  people 
with  whom  he  was  acquainted,  recommend- 
ing and  confirming  the  policy  which  was 
written  In  the  New  York  Life  Insurance 
Company,  the  plaintiff  would  be  enabled  to 
write  a  large  amount  of  life  Insurance  busi- 
ness, out  ot  which  he  would  earn  large  com- 
missions, and  be  enabled  to  do  such  a  prof- 
itable business  as  that  the  witness,  the  de- 
fendant, would  never  be  required  to  pay  any 
part  of  the  promissory  note  In  question  and 
sued  upon,  but  that  the  percentage  of  the 
commissions  which  be  had  agreed  to  allow 
the  defendant  would  be  ample  and  sufficient 
to  speedily  pay  the  note  in  question  in  full; 
and,  that  in  no  event  should  the  defendant 
the  witness,  ever  be  called  upon  to  pay  In 
money  any  part  of  the  note  sued  upon." 
Objection  to  this  tender  of  proof  was  sus- 
tained, which  raling  Is  the  first  question  pre- 
sented on  review.  The  ruling  assailed  was 
perfectly  proper.  It  Is  the  doctrine  of  this 
court  established  by  repeated  decisions,  that 
a  written  contract  cannot  be  varied  or  con- 
tradicted by  a  prior  or  contemporaneous 
parol  agreement  between  the  parties.  Ka- 
serman  v.  Fries,  33  Neb.  427,  50  N.  W.  269; 
Van  Etten  v.  Howeli,  40  Neb.  850,  59  N.  W. 
389;  Mattiaon  T.  Railroad  Co.,  42  Neb.  545, 
00  N.  W.  926;  Gemer  v.  Church.  43  Neb. 
690,  62  N.  W.  611;  Qulnn  v.  Moss,  45  Neb. 
614,  63  N.  W.  931;  Commercial  State  Bank 
V.  Antelope  Co.,  48  Neb.  490,  67  N.  W.  465; 
Sylvester  v.  Paper  Co.,  55  Neb.  621,  76  N. 
W.  1092.  The  original  note  stipulated  for 
the  payment  by  Oameau  of  a  certain  sum 
of  money  on  a  specified  date,  while  the  prof- 
fered evidence  tended  to  establish  that  the 
defendant  was  never  to  pay  this  note.  The 
evidence  was  properly  excluded,  as  its  tend- 
ency was  to  vary  and  contradict  the  terms 
of  the  note. 

Another  defense  Interposed  was  that  the 
policy  of  Insurance  was  never  delivered  to 
Oaraeau,  and  it  is  insisted  that  the  trial 
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court  erred  in  not  snbmlttlng  that  Issue  to 
the  Jury.  The  undisputed  evidence  disclos- 
ed that  the  policy  Tras  issued  by  the  New 
Tork  Life  Insurance  Company,  and  sent  to 
Cohn  for  delivery  to  the  defendant  The 
former  carried  the  policy  to  the  office  of  the 
latter,  and,  after  exhibiting  the  same  to 
Garneau,  Oohn  aslied  and  obtained  permis- 
sion of  defendant  to  take  the  policy  with  him 
to  aid  in  procuring  other  Insurance.  Gar- 
neau examined  the  policy,  and  on  turning  it 
over  to  plaiutiCr  received  from  him  the  fol- 
lowing receipt:  "New  York  Life  Insurance 
Co.,  346  &  348  Broadway,  Omaha,  Nebr., 
Aug.  4,  1891.  Received  of  Joseph  F.  Gar^ 
neau,  Jr.,  to  be  held  by  me  in  trust,  policy 
No.  390,672  In  the  New  York  Life  Insurance 
Company,  insuring  life  of  said  Garneau  for 
125,000.  Said  policy  dated  April  18,  1891. 
It  is  understood  that  said  policy  is  to  be  de- 
livered to  said  Garneau  at  any  time  upon 
demand.  M.  L.  Cohn,  General  Agt"  This 
receipt  was  prodxiced  upon  the  trial  by  de- 
fendant The  evidence  was  ample  to  es- 
tablish the  fact  of  the  delivery  of  the  policy 
to  Garneau,  and,  there  being  no  conflict  in 
the  evidence  upon  that  question,  it  was  not 
error  to  refuse  to  submit  that  issue  to  the 
consideration  of  the  Jury.  The  record  is 
free  from  error,  and  the  Judgment  is  af- 
firmed. 


CHIOAOO,  B.  &  Q.  R.  00.  t.  RICHARDSON 

COUNTY  et  aL 

(Supremo  Court  of  Nebraska.    March  20,  1001.) 

RAILROAD    BRIDGES— TAXES— ASSESSMENT. 

1.  A  railroad  bridge  across  a  n'avigable  riv- 
er, owned,  used,  and  operated  by  a  railroad 
company  as  a  part  of  its  line  of  road,  is  assess- 
able for  taxation  by  the  state  board  of  equal- 
ization, and  not  by  the  local  assessor. 

2.  Cass  Co.  V.  Cliieago,  B.  &.  Q.  B.  Oo.,  41 
N.  W.  24d,  25  Neb.  348,  2  L.  B.  A.  188.  over- 
ruled. 

(Syliabas  by  the  Court.) 

Appeal  from  district  court  Richardson 
county;   Stull,  Judge. 

Action  by  the  Chicago,  Burlington  &  Quin- 
cy  Railroad  Company  against  Richardson 
county  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Afflrmed: 

John  Gagnon,  Reavis  &  Reavis,  and  J.  B. 
Leyda,  for  appellants.  J.  W.  Deweese  and  F. 
SS,  Bl^op,  for  appellee. 

XORVAL,  0.  J.  In  1895  the  township  as- 
sessor of  Rnlo,  In  Richardson  county,  as- 
sessed at  the  sum  of  $42,S00  the  west  half 
of  the  railroad  bridge  of  the  Chicago,  Bur^ 
llngton  &  Quincy  Railroad  Company  which 
spans  the  Missouri  river  at  the  village  of 
Rulo.  Taxe^  for  said  year  were  levied  on 
said  valuation  for  state,  county,  village, 
township,  and  school-district  purposes.  This 
suit  was  to  enjoin  the  collection  of  certain 
of  the  taxes  so  imposed,  on  various  grounds, 
—among  others,  that  the  bridge  In  question 


is  a  part  of  plalntlfTs  line  of  railroad,  and  no 
part  of  the  bridge  is  assessable  by  the  local 
assessors,  but  It  Is  assessable  only  by  the 
state  board  of  equalization.  The  district 
court  perpetually  enjoined  the  collection  of 
the  taxes  in  controversy,  and  the  defendants 
appeal. 

The  bridge  over  the  Missouri  river  at  Bulo, 
on  the  west  half  of  which  the  taxes  in  dis- 
pute were  levied.  It  is  conceded  by  defend- 
ants, is  owned  and  used  by  plaintiff  as  a 
part  of  Its  continuous  Une  and  track.  The 
principal  question  In  the  case,  and  the  only 
one  to  which  we  shall  advert  is  whether  the 
state  board  of  equalization  or  the  local  as- 
sessors have  the  right  to  assess  for  taxation 
the  railroad  bridge  at  Bulo.  The  defendants 
claim  that  the  bridge  Is  no  part  of  the  rail- 
road line,  but  is  a  separate  and  independent 
structure,  and  therefore  is  assessable  for  tax- 
ation by  the  local  assessor.  This  contention 
is  not  without  authority  to  sustain  it  In 
Oass  Co.  y.  Chicago,  B.  &  Q.  R.  Co.,  25  Neb. 
»48,  41  N.  W.  246,  2  L.  R.  A.  188,  it  was  de- 
cided that  the  railroad  bridge  of  plaintiff 
over  and  across  the  Missouri  river  at  Platts- 
mouth  was  assessable  locally.  If  that  deci- 
sion is  followed,  the  Judgment  of  the  court 
below  In  the  present  case  cannot  be  sus- 
tained. The  opinion  In  that  case  Is  directly 
assailed  as  unsound,  and  we  are  asked  to 
take  up  and  decide  the  question  anew,  which 
we  shall  at  once  proceed  to  do. 

Sections  39,  40,  art.  1,  e.  77,  Comp.  St 
1899,  relate  to  the  assessment  of  railroads 
and  telegraph  property,  which  we  here  re- 
produce: 

"Sec.  39.  The  president  secretary,  super- 
intendent, or  other  principal  accounting  offi- 
cers within  this  state  of  every  railroad  or 
telegraph  company,  whether  Incorporated  by 
any  law  of  this  state  or  not  when  any  t>or'- 
tion  of  the  property  of  said  railroad  or  tele- 
graph company  Is  situated  In  more  llian  one 
county,  shall  list  and  return  to  the  auditor 
of  public  accounts  for  assessment  and  taxa- 
tion verified  by  the  oath  or  affirmation  of  the 
person  so  listing,  all  the  following  described 
property  belonging  to  such  corporation  on 
the  first  day  of  April  of  the  year  In  which 
the  assessment  is  made  within  this  state, 
viz.:  the  number  of  miles  of  such  railroad 
and  telegraph  line  In  each  organized  county 
in  this  state,  and  the  total  number  of  miles 
In  the  state,  including  the  road-bed,  right  of 
way,  and  superstructures  thereon,  main  and 
side  tracks,  depot  buildings  and  depot 
grounds,  section  and  tool  houses,  rolling 
stock,  and  personal  property  necessary  for 
the  construction,  repairs,  or  successful  opera- 
tion of  such  railroad  and  telegraph  lines: 
provided,  however,  that  all  machine  and  re- 
pair shops,  general  office  buildings,  store 
houses,  and  also  all  real  and  personal  prop- 
erty, outside  of  said  right  of  way  and  depot 
grounds  as  aforesaid,  of  and  belonging  to 
any  such  railroad  and  telegraph  companies, 
shall  be  listed  for  purposes  of  taxation  by 
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the  principal  officers  or  agents  of  sncb  com- 
panies, -with  the  precinct  assessors  of  any 
precinct  of  the  county  where  such  real  or 
personal  property  may  be  situated.  In  the 
manner  provided  by  law  for  the  listing  and 
valuation  of  real  and  personal  property. 

"Sec,  40.  The  return  to  the  auditor  of  pub- 
lic accounts  herein  provided  shall  be  made 
on  or  before  the  fifth  day  of  April  annually. 
If  the  return  aforesaid  be  not  received  by 
said  auditor  by  the  tenth  day  of  April,  be 
shall  thereupon  proceed  to  obtain  the  facts 
and  Information  aforesaid  In  any  manner 
that  may  appear  most  likely  to  secure  the 
same  correctly,  and  for  that  purpose  may 
address  a  written  communication  to  the  cor- 
poration or  to  some  officer  of  the  corporation 
who  has  failed  to  make  the  return  aforesaid. 
As  soon  as  practicable  after  the  auditor  has 
received  the  said  return,  or  procured  the  In- 
formation required  to  be  set  forth  in  said 
return,  a  meeting  of  the  state  board  of  equali- 
sation, consisting  of  the  governor,  state  treas- 
urer, and  auditor,  shall  be  held  at  the  office 
of  said  auditor,  and  the  said  board  shall 
then  value  and  assess  the  property  of  said 
corporation  at  its  actual  value  for  each  mile 
of  said  road  or  line,  the  value  of  each  line 
to  be  determined  by  dividing  the  sum  ot 
the  whole  valuation  by  the  number  of  miles 
<^  such  road  or  line.  In  making  up  such 
valuation  or  assessment  the  said  board  shall 
examine  and  consider  the  return  herein  re- 
quired to  be  made,  or  the  information  pro- 
cured by  the  auditor  in  default  of  such  re- 
turn, together  with  such  other  reliable  In- 
formation relative  thereto  as  they  may  be 
able  to  procure;  said  board  shall  not  assess 
the  value  of  any  machine  or  repair  shop  or 
general  office  building,  store  houses  or  any 
real  or  personal  property  situated  outside  of 
the  right  of  way  or  depot  grounds  of  such 
company.  On  or  before  the  fifteenth  day  of 
May.  or  so  soon  thereafter  as  the  said  board, 
or  any  two  thereof,  shall  have  made  and  de- 
termined said  valuation  and  assessment,  the 
auditor  shall  certify  to  the  county  clerk  of 
the  several  counties  In  which  the  property  of 
the  aforesaid  cori>oratlon,  or  any  part  there- 
of, may  be  situated,  the  assessment  per  mile 
so  made  on  the  property  of  said  corporation, 
specifying  the  number  of  miles  and  amount 
in  each  of  such  counties.  All  such  property 
shall,  for  the  purpose  of  taxation,  be  deemed 
"personal  property,'  and  be  placed  on  the  tax 
list  as  hereinafter  provided." 

From  a  reading  of  the  foregoing  sections, 
It  will  be  seen  that  all  machine  and  repair 
shops,  general  office  buildings,  storehouses, 
and  aQ  real  and  personal  property  of  a  rail- 
road company  outside  Its  right  of  way,  are 
required  to  be  assessed  by  the  local  assess- 
ors, and  all  other  property  of  a  railroad  com- 
pany Is  required  to  be  valued  for  taxation 
by  the  state  board  of  equalization.  It  needs 
no  argument  to  show  that  the  railroad  bridge 
at  Rnlo  Is  neither  a  machine  shop,  a  general 
office  building,  nor  a  storehouse;   and  If  this 


bridge,  within  the  meaning  of  the  statute,  is 
nether  real  nor  personal  property  outside  the 
right  of  way  of  plaintiff,  It  Is  not  to  be  as- 
sessed by  the  local  assessor,  but  Is  taxable 
only  by  the  state  board  of  equalization. 
There  is  no  claim  that  It  Is  exempt  from 
taxation,  the  only  controversy  being  as  to 
the  Jurisdiction  of  the  taxing  powers.  If  It 
Is  Inside— 1.  e.  a  part  of— the  right  of  way,  as 
the  term  Is  employed  in  the  act,  then  It  must 
be  assessed  by  the  state  board,  otherwise 
not  The  meaning  of  the  term  "right  of 
way,"  as  employed  by  the  statute,  is  impor- 
tant,—Indeed,  decisive  of  the  question.  Coun- 
sel for  defendants  Insist  that,  as  the  right 
to  construct  this  bridge  over  the  river,  the 
boundary  between  two  states,  could  not  be 
conferred  upon  the  corporation  by  the  legis- 
lature, but  by  congress  only.  It  should  be 
taxed  by  the  local  authorities.  Why  should 
the  question  of  whether  the  legislature  had 
power  to  confer  upon  the  corporation  the 
right  of  eminent  domain  in  this  instance  con- 
trol, In  deciding  as  to  the  right  of  taxation? 
What  was  the  purpose  of  the  leg;islature  in 
requiring  the  'right  of  way,  roadbed,  and 
superstructure  of  a  railway  to  be  assessed  as 
a  unit?  A  clear  understanding  of  this  pur- 
pose and  intent  should  enable  us  to  dispose 
of  the  question  with  little  difficulty,  and  to 
clear  up  the  Inconsistencies  that  now  appear 
In  forpier  adjudications  of  this  court  upon 
the  point.  The  common-sense  view  of  the 
subject  would  seem  to  be  that  such  purpose 
was  to  enable  the  proper  authorities  to  dis- 
tribute the  avails  of  such  taxation  equitably 
among  all  the  municipal  subdivisions  through 
which  a  road  may  pass,  In  the  ratio  which 
the  number  of  miles  within  each  subdivision 
bears  to  the  total  number  of  miles  of  road 
within  the  state,  treating  each  mile  as  equal 
in  value  to  every  other  mile,  and  regardless 
of  whence  came  tjie  power  under  which  any 
particular  portion  of  the  road  is  constructed. 
A  railroad  might  have  vast  terminals  at  one 
point,  worth  as  muclt  as  the  remainder  of 
the  line,  though  It  extended  through  a  dozen 
counties.  The  subdivision  In  which  these 
terminals  are  located  is  not,  under  this  law, 
permitted  to  reap  an  advantage  over  other 
localities  by  reason  ot  the  mere  accident  of 
location,  but  must  share  its  advantages  with 
these  others  pro  rata.  That,  evidently,  Is 
the  reason  behind  and  under  this  legislation. 
How  a  franchise  has  been  acquired,  or 
whether  a  particular  portion  of  a  line  is  more 
expensive  to  construct  than  others,  is  unim- 
portant, .In  determining  whether  the  property 
should  be  taxed  locally  or  otherwise.  As  a 
matter  of  fact,  this  inequality  of  value  was 
the  principal  motive  for  the  legislation,  whicb 
sought  to  obviate  the  evils  attendant  upon 
such  a  state  of  facts.  Without  such  inequal- 
ity no  legislation  would  have  been  neces- 
sary, the  general  laws  being  in  that  event 
adequate  for  the  purpose. 

It  Is  also  decidedly  fallacious  to  argue  that 
either  the  nature  of  the  tenure,  or  the  man- 
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aer  of  Its  acqnlsidoa,  can  be  a  criterion  in 
determining  tlie  point  In  question.  There  are 
three  legal  modes  of  acquiring  right  of  way, 
—by  purchase,  by  grant,  or  by  the  exercise  of 
eminent  domain.  How  can  any  of  these 
means  of  acquisition  assist  as  in  determining 
whether  they  should  be  taxed  in  one  locality 
or  in  another?  Suppose  a  right  of  way  to 
hare  been  acquired  in  none  of  these  legal 
ways,  but  that  the  corporation  is  a  trespasser 
from  one  terminus  to  the  other,— that  it  has 
not  the  legal  right  to  a  single  foot  of  its 
right  of  way;  is  its  right  of  way  neverthe- 
less taxable  in  the  same  manner  and  by  the 
same  officials  as  it  would  be  had  its  acquisi- 
tion been  attended  with  every  legal  for- 
mality? It  is  not  denied  that  it  is  the  in- 
tention of  the  legtslatnre  In  this  act  to  assess 
and  tax  railroads  as  nnits.  Is  a  railroad  any 
less  a  unit  because,  perchance,  one  part  of 
its  route  may  have  been  acquired  by  grant, 
another  by  eminent  domain,  another  by  pur- 
chase, and  that  to  stiil  another  part  it  has 
no  title,  being  a  mere  trespasser?  Thongb 
the  nature  of  the  tenure  may  differ,  the  line 
Itself  Is  a  continuous  whole,— a  unit  so  far 
as  its  operation  and  management  are  con- 
cerned, and  so  far  as  fitted  the  purpose  of 
the  legislature  in  adopting  the  legislation 
mentioned.  In  Cass  County  v.  Chicago,  B.  St 
Q.  R.  Co.,  25  Neb.  848,  41  N.  W.  246,  we 
placed  a  different  cmistruction  npon  this 
statute,  holding  that  a  bridge  like  the  one  In 
controversy  was  not  assessable  by  the  state 
board.  A  review  of  the  question  convinces 
us  that  onr  decision  in  that  case  was  wrong, 
and  we  Mcordingly  overrule  It  In  the  opin- 
ion in  that  case  it  is  argued  that,  if  it  was 
the  Intention  of  the  legislature  that  such 
structures  were  to  be  assessed  as  a  conthraar 
tion  of  tlie  line  of  road,  some  additional  re- 
port as  to  value  or  cost  would  have  been  re- 
quired by  It  We  fall  to  see  the  force  of  the 
reasoning.  The  state  board  has  Imposed 
npon  It,  by  section  40,  th^  duty  of  ascertain- 
ing the  value  of  eveey  mile  of  snch  road, 
and  of  all  articles  enumerated  In  section  80, 
or  included  in  the  generic  terms  therein  em- 
ployed. Is  it  any  less  dlfflcnlt  to  ascertain 
the  valne  of  rolling  stock,,  tunnels,  viadncts, 
and  other  property  of  like  nature,  than  the 
valne  of  a  bridge?  It  is  the  duty  of  this 
board  to  inquire  and  ascertain  the  value  of 
all  the  items  therein  enumerated,  or  implied 
from  the  terms  employed.  There  is  no  re- 
quirement that  the  railroad  corporation  shall 
give  the  value  of  a  single  article.  In  section 
40  it  is  provided  that  the  board  shall  ascer- 
tain and  assess  the  value.  "In  making  up 
such  valuation  or  assessment  the  said  board 
shall  examine  and  consider  the  return  herein 
required  to  be  made,  or  the  information  x>ro- 
cured  by  the  auditor  In  default  of  such  re- 
turn, together  with  snch  other  reliable  in- 
formation relative  thereto  as  they  may  be 
able  to  procure."  The  argument  that  the 
failure  of  the  legislature  to  require  an  addi- 
tional report  relative  to  bridges  is  indicative 


that  it  was  not  the  hitention  that  such  struc- 
tures should  be  assessed  by  the  state  board 
would  prevent  it  from  assessing  many  other 
Items  therein  enumerated.  No  specifications 
of  the  Items  which  constitute  s  "superstruc- 
ture" are  present  in  the  act  Must  it  tben. 
be  inferred  that  the  rails,  cross-ties,  and  fas- 
tenings are  to  be  assessed  by  the  local  au- 
thorities? Neither  is  the  term  "roadbed" 
defined.  Must  the  embankments,  fills,  tun- 
nels, culverts,  trestles,  bridges,  and  viaducts 
be  given  over  to  localities,  as  things  not  In- 
cluded in  or  part  of  the  right  of  way?  The 
argument  to  establish  these  propositions  is 
quite  as  conclusive  as  Is  the  one  from  which 
is  adduced  the  conclusion  that  bridges  across 
navigable  streams  are  not  port  of  or  induded 
in  the  right  of  way  of  a  railroad  company. 
Nor  does  there  seem  any  more  conclusiveness 
in  the  argument  that  as  It  is  shown  that  the 
railroad  company,  in  the  Cass  County  Case, 
charged  more  by  the  mile  to  passengers  who 
traveled  over  the  bridge  than  was  allowed  by 
statute  for  transporting  passengers  within 
the  state,  it  must  follow  that  such  bridge 
was  not  treated  by  the  railroad  company  as 
a  part  of  its  line,  and  that  therefore  It  is  not 
subject  to  taxation  by  the  state  board.  The 
fact  remains  that  so  far  as  the  operation 
and  physical  condition  of  the  road  are  con- 
cerned, there  is  no  difference  whatever  be- 
tween tliis  portion  of  the  road  and  any  otber, 
except  that  at  this  point  the  road  crosses  a 
bridge,  while  at  other  points  tt  may  pass 
over  soil,  trestles,  culverts,  viadncts,  or 
through  tunnels.  If  the  law  relative  to  the 
legal  sums  permitted  to  be  exacted  from  pas- 
sengers Is  violated.  It  Is  a  matter  for  the 
cognisance  of  the  proper  authorities,  but  such 
violation  is  no  test  to  be  employed  in  ascer- 
taining the  legal  question  as  to  the  manner 
in  which  taxes  shall  be  imposed  for  public 
uses.  • 

The  conclusion  reached  is  not  only  sustain- 
ed by  reason,  bnt  is  supported  by  an  un- 
broken line  of  dedsions  by  the  highest  courts 
In  the  land.  In  New  Jersey  there  was  a 
statute  providing  that  "the  main  stem  or 
roadbed  and  track"  of  all  railroads  should 
be  exempt  from  township  and  municipal  tax- 
ation. In  State  r.  Mutchler,  41  N.  3.  Law. 
96,  the  court,  in  construing  this  statute,  ruled 
that  a  railroad  bridge  across  the  Delaware 
river  was  exempt  from  township  and  mu- 
nicipal taxation,  since  the  bridge  vras  a  part 
of  the  main  stem  or  roadbed  and  track  of 
the  railroad.  A  statute  of  Missouri  provided 
that  railroad  companies  on  or  before  a  cer- 
tain date  should  return  to  the  auditor  a 
verified  statement  "setting  out  hi  detail  the 
total  length  of  their  road  so  far  as  completed, 
including  branch  or  leased  roads,  the  entire 
length  in  this  state,  and  the.length  of  double 
or  Bide  tracks,  with  the  poles,  water  tanks, 
and  turn-tables,  •  •  •  the  total  numlier 
of  engines  and  cars  of  every  kind  and  descrlp- 
ticm,  including  ail  palace  or  sleeping  cars, 
passenger  or  freight  cars,  and  all  otho:  mor- 
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able  jftaperty  owned,  uaed  or  leued  by 
tbezn,"  and  that  the  state  board  ■b.oiild  asaeaa 
all  Buch  ivoperty,  and  the  valnation  be  ap- 
portioned among  the  various  counties,  etc 
of  the  state.  The  statute  also  declared  that 
"all  property,  real,  peraotial,  or  mixed,  in- 
dnding  lands,  machine  and  work-sbopB, 
round-honsesk  vare-hooses  and  oilier  bnlld- 
iBga,  good*,  chattels,  and  offloe  fumitnre  of 
wtaaterer  kind,  orrned  or  controlled  by  any 
railroad  company  or  corpoiaUoD  In  this  state 
not  hereinbefore  ipedfled,  shall  be  assessed 
by  the  proper  assessors  In  the  tereral  conn- 
ties,  cities  •  *  •  -wherein  such  property  la 
located  mider  the  general  rerenne  laws  of  tiie 
state."  This  statute  was  under  consideratioo 
in  State  r.  Hannibal  4c  St  J.  R.  Oo.  (Ma  Bqp.) 
10  S.  W.  486;  and  the  court  held  that  a  bridge 
of  the  railway  company  spanning  the  Mis- 
souri river  at  Kansas  City,  orer  which  bridge 
the  railway  company  had  laid  its  tracks  and 
was  operating  ita  trains,  was  a  part  of  the 
railroad  company's  rood,  and  was  assessable 
only  by  the  state  board,  notwithstanding  the 
fact  that  the  railroad  company  had  planked 
the  l^dge,  and  permitted  wagons,  canlagM, 
etc.,  to  cross  the  river  thereon  and  collected 
tolls  therefor,  and  that  other  railroad  com- 
panies ran  their  engines  and  cars  over  and 
across  ilte  bridge,  paying  toll  therefor.  The 
statute  of  the  state  of  IlUnois  relating  to  the 
assessment  of  railroad  property  provided  that 
"such  right  of  way,  including  tbe  sapei8Cruc> 
tures  of  main,  aide  or  second  tracks,  and 
tnm-outB,  and  the  «tatlon  and  improvements 
of  the  railroad  company  on  such  right  of 
way,  shall  be  held  to  be  real  estate  for  the 
purposes  of  tsxation  and  denominated  'rail- 
road track.'  and  shall  be  so  listed  and  valued." 
Tbe  statute  likewise  made  It  the  duty  of  the 
state  board  of  equalisation  to  aseees  all  rail- 
road  prvpeity  denominated  in  tlie  act  as  "rail- 
road trade."  Under  this  statute.  In  Anderson 
V.  Railroad  Co.,  U7  lU.  26,  7  N.  E.  129,  it 
was  beld  tliat  the  csilroad  bridge  owned  by 
tbe  Burlington  road  across  the  Mississli^ 
river  at  Burliogton,  Iowa,  was  assessahle  by 
t3>e  state  board  of  equalization,  and  was  not 
assessable  by  the  local  aeeeasor  of ^  the  county 
in  which  a  porticm  of  tbe  bridge  was  located. 
In  Virginia  &  X.  R.  Co.  v.  Washington  Co.,  80 
Grat  471.  481.  the  court  observed:  "If  the 
conunissioners  of  tbe  revenue  or  the  assessors 
in  the  difTerent  counties  should  make  an  as- 
sessment of  the  railroad  track  or  other  prop- 
erty within  their  limits,  such  assesBmeut 
would  constitute  oo  Just  basis  of  taxation. 
A  part  of  a  railroad  running  through  one 
count}-  may  be  of  little  value,  but.  if  taken 
In  conneetiMi  with  the  whole.  It  may  be  as 
valuable  as  any  other  part  As  was  said  by 
the  supreme  court  of  Kentucky:  'A  railroad, 
from  one  end  to  the  oOter,  is  an  entirety. 
Fragmentary  taxation  or  sales  might  be  un- 
justly vexatious  and  injurious  to  tbe  owners, 
prevent  the  ilestlnatian  of  tbe  road,  and  dis- 
turb tbe  public  use  and  Interest  To  avoid 
such  evils  and  absurdities  the  law  treats  a 


railroad  and  all  its  apinirtenances  as  one 
entire  thing,  not  legally  subject  to  coercive 
severance  or  dislocation.  In  that  consolidated 
character  it  must  be  taxed  for  state  revenue, 
ajid  cannot  be  a  fit  subject  for  load  taxation 
by  the  separate  counties  through  which  it 
nms.' "  In  Railway  Ca  v.  Williams,  53  Ark.' 
58,  68,  13  S.  W.  796,  the  court  in  its  opinion, 
says:  "The  requirement  as  to  railways  is 
that  every  corporation  or  other  person  'own- 
ing or  operating*  a  railway  shall  return  Its 
road  to  the  state  board  for  taxation;  and  in 
estimating  the  value  the  board  is  required  to 
take  into  consideration  everything  on  the 
right  of  way  and  appurtenant  to  the  railroad 
which  adds  value  to  it  as  an  entire  thing. 
Bridges  which  are  on  the  line  of  the  railway 
and  are  railway  property  are,  therefore,  to  be 
assessed  as  an  integial  part  of  the  railway. 
They  fall  within  tbe  exclusive  jurisdiction  of 
tbe  state  board,  and  the  increased  revenue 
which  Is  derived  from  tbe  road  on  account  of 
them  Is  apportioned  to  the  several  counties 
through  wUch  the  road  runs.  lUiis  comes 
from  the  legislative  policy  of  taxing  eadi 
road  as  a  unit"  Tbe  snpreme  court  of  tbe 
United  States,  in  Railroad  Co.  t.  Hall.  91 
U.  S.  S43,  862,  28  h.  Ed.  428,  decided  that  the 
railroad  bridge  of  said  company  across  the 
Missouri  river  at  Omaha  was  a  part  of  its 
railroad,  and  required  to  be  so  operated.  In 
Railroad  Go.  v.  Morris,  7  Kan.  210,  222,  tbe 
supreme  court  of  Kansas  used  this  apposite 
language:  "A  railroad  is  an  entire  thing,  and- 
should  be  assessed  as  a  whole.  It  would 
be  almost  as  easy  and  as  reasonable  to  divide 
a  house  or  locomotive  into  portions,  and  as- 
sess each  portion  separately,  as  to  divide  a 
railroad  into  portions,  and  assess  each  portion 
of  it  separately.  A  portion  of  a  railroad  run- 
ning through  one  township  only  would  be 
■worth  but  little,  if  anything,  yet  that  same 
portion  in  oonnection  with  the  balance  of  the 
read  might  be  invaluable." 

The  GOQclnslon  is  irresistible  that  tbe  bridge 
In  question  is  a  part  of  the  plaintiff's  railroad, 
and  as  such  is  assessable  only  by  the  state 
board  of  equalization;  the  local  assessor  was 
without  Jurisdiction  to  assess  said  toidge. 
and  tbe  tax  in  question  is  therefore  void. 
The  conclusion  reached  makes  the  examina- 
ti<Mi  of  other  questions  argued  by  counsel  un- 
necessary. Tbe  decree  of  the  court  below  la 
right  and  it  is  accordingly  aflairmed. 


UNION  STATE  BANK  v.  HUTTON  et  nl 
(Sapreme  Court  of  Nebraska.    March  20,  1901.) 

GHA.TTSL.  MORTGAOE^-OBeCBIPTION. 
1.  A  mortgage  of  chattelg,  where  the  i»oper- 
ty  is  described  as  "twenty-five  cattle,  coudsting 
of  ten  cows,  seven  steers,  and  eight  heifers. 
The  above-described  chattels  are  no^r  In  my 
posseeeion,  are  owned  tiy  me,"  etc.,  and  the  par- 
ties mortgaging  the  same  had  in  their  posses- 
sion at  the  time  a  larger  number  of  the  same 
kind  and  description,  and  there  is  no  separa- 
tion, designation,  or  means  of  identification  by 
which   tbose  mortgaged  oould  be  distiDgalabed 
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from  the  remainder  of  the  herd,  ta  vcdd  for  an- 
certainty. 

2.  The  description  of  propertT  In  a  chattel 
mortgage  will,  aa  a  role,  be  held  sufficient, 
where  It  will  enable  a  third  party,  aided  bj 
inqairiea  which  the  instmment  itself  suxgests, 
to  identify  the  property.  Buck  ▼.  Bank,  4B  N. 
W.  776,  29  Neb.  &J. 

3.  Evidence  examined,  and  held  to  be  insuffi- 
cient to  support  the  verdict  of  the  jury, 

(Syllabus  by  the  Court.) 

Error  to  district  court.  Clay  county;  Has- 
tings, Judge. 

Action  by  the  Union  State  Bank  against 
George  Button  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed. 

Thomas  H.  Matters,  for  plaintiff  In  erne. 
John  C.  Stevens,  for  defendants  in  error. 


EOLCOMB,  J.  The  plaintiff  In  error  (also 
plaintiff,  below)  brought  an  action  In  replevin 
(or  the  possession  of  certain  personal  proper- 
ty, consisting  of  two  horses  and  a  number  of 
cattle  of  all  ages  and  both  sexes,  in  which  it 
claimed  a  special  ownership  by  virtue  of  a 
chattel  mortgage  executed '  by  defendant 
George  Hutton  to  secure  the  payment  of  a 
promissory  note  for  $430  and  Interest,  which. 
It  was  alleged,  was  past  due  and  unpaid. 
Under  the  writ  of  replevin  the  plaintiff  ob- 
tained possession  of  the  property  in  contro- 
versy. On  the  trial  of  the  case  the  interven- 
er, Charles  0.  Hurd,  filed  a  petition  in  inter- 
vention, claiming  the  right  of  possession  of 
the  same  property,  and  alleging  a  special 
ownership  therein  by  virtue  of  a  chattel  mort- 
gage alleged  to  have  been  executed  by  the 
same  party  to  the  Intervener  to  secure  the 
payment  of  a  note  for  $503.61  and  Interest, 
which.  It  was  alleged,  was  past  dne  and  un- 
paid. On  the  trial  of  the  case  the  owner- 
ship of  the  property  mortgaged  was  in  dis- 
pute, the  defendant  Margaret  Button,  the 
wife  of  the  mortgagor,  claiming  to  be  the 
owner  thereof,  and  that  the  defendant  George 
Button  had  no  legal  right  or  authority  to 
create  a  Hen  thereon  In  favor  of  the  plain- 
tiff under  and  by  virtue  of  the  mortgage  he 
had  executed.  She  testified  to  her  ownership 
of  the  property,  and  that  the  mortgage  to  the 
plaintiff  was  given  without  any  knowledge  on 
her  part,  or  consent  or  authority  from  her; 
but  that  the  mortgage  to  the  intervener, 
Hurd,  which  was  executed  by  her  husband  in 
his  own  name,  was  by  her  authority,  and 
with  her  consent.  Hutton  also  testified  that 
he  did  not  own  the  property,  that  It  belonged 
to  his  wife,  and  that  he  so  advised  the  plain- 
tiff when  he  executed  the  mortgage  In  Its  fa- 
vor; and  also  testified  to  substantially  the 
same  facts  as  his  wife  as  to  ownership  and 
the  circumstances  of  giving  the  mortgage  to 
the  Intervener.  The  Jury,  In  their  verdict, 
found  for  the  intervener  as  to  all  the  cattle 
in  controversy  save  three  calves,  the  right  of 
possession  of  which  they  found  to  be  in  Mrs. 
Butt<m,  finding  the  value  of  the  calves  to  be 
918;  and  also  one  bull,  the  right  of  possea- 


slon  of  which  they  found  to  be  in  the  defend- 
ant George  Button,  finding  the  value  of  the 
animal  to  be  $20.  As  to  the  two  horses  re- 
plevied, one  claimed  by  Mrs.  Button  and 
one  by  a  son,  the  Jury  found  in  favor  of  plain- 
tiff under  Its  claim  by  virtue  of  its  mortgage. 
It  is  contended  by  plaintiff  in  error  that  tlie 
finding  of  the  jury  as  to  the  disputed  owner- 
ship of  the  property  was  that  it  Ijelonged  to 
the  defendant  Geoise  Button,  while  the  de- 
fendants hi  error  insist  that  it  should  t>e  con- 
strued as  finding  that  Mrs.  Button  owned  tbe 
property,  and  as  against  the  plaintiff  in  er- 
ror on  that  issue.  We  confess  the  flndlnK  Is 
something  of  an  enigma,  and  in  irreconcilable 
conflict  with  Itself.  What  the  finding  really 
is  with  relation  to  the  disputed  ownership  of 
the  property  is  undetenninable  from  the  ver- 
dict itself.  It  is  not  a  logical  result  of  tbe 
evid^ice  under  the  issues  Joined.  The  ques- 
tion of  ownership  becomes  material  In  anoth- 
er aspect  of  the  case.  It  Is  argued  by  the 
plalutiff  In  error  that  the  mortgage  In  favor 
of  the  Intervener  Is  void  for  uncertainty, 
leaving  as  a  valid  lien  on  the  property  its 
own  mortgage,  which  is  subsequent  in  time. 
The  description  of  the  property  In  the  mort- 
gtige  of  the  intervener  is  as  follows:  "Twen- 
ty-five (26)  cattle,  consisting  of  ten  cows,  sev- 
en steers,  and  eight  heifers.  The  above-de- 
scrllied  chattels  are  now  In  my  possession, 
are  owned  by  me,"  etc.  From  the  evidence 
It  appears  that  at  the  time  of  the  execution 
of  the  mortgage  the  defendants  Button  Iiad 
In  their  possession  some  40  or  more  head  of 
cattle  answering  to  the  same  description. 
While  It  is  possible  that  the  mortgage  on  the 
cows  mentioned,  aided  by  inquiries  which  are 
suggested  by  the  mortgage  itself,  might  lead 
to  an  Identification  of  the  property,  it  is  en- 
tirely clear  that  as  to  the  remainder  of  the 
mortgaged  property  it  is  wholly  uncertain  and 
indefinite,  and  void  for  that  reason.  The  de- 
scription "steers"  and  "heifers"  applies  to 
any  of  a  large  number  of  the  same  descrip- 
tion which  defendants  had  in  their  posses- 
sl(Mi  at  the  time,  and  of  which  it  is  impossi- 
ble to  identify  the  particular  animals  and 
number  Included  In  the  mortgage,  because  no 
separation  or  designation  was  made  at  tbe 
time  by  which  those  mortgaged  could  be  dis- 
tinguished from  the  remainder  of  the  herd  by 
any  means  whatsoever.  The  description  aa 
to  this  portion  of  the  mortgaged  property,  at 
least,  comes  clearly  within  the  rule  laid  down 
In  Price. v.  McComas,  21  Neb.  195,  31  N.  W. 
611.  It  Is  there  said:  "The  description  (tf 
the  prt^erty  Intended  to  be  mortgaged  should 
be  .such  as  to  distinguish  it  from  other  chat- 
tels, or  should  contain  some  hint  to  direct 
such  parties  as  may  examine  the  mortgage  to 
any  source  of  Information  beyond  the  words 
of  the  same.  The  description  should  be  such 
as  to  enable  third  parties  to  identify  the 
property,  aided  by  Inquiries  which  the  jnort- 
gage  itself  Indicates  and  directs,"— citing  El- 
der V.  Miller,  60  Me.  118;  Bank  ▼.  Farrar,  46 
Me.  293;  Qbapln  t.  Cram,  40  Me.  661;  Ham. 
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Chat  Mortg.  {  78>  In  Buck  t.  Bank,  29  Neb. 
407.  4S  N.  W.  776,  It  is  said:  "The  descrlp- 
tlon  of  property  In  a  chattel  mortgage  will, 
as  a  role,  be  held  sufflcieat  where  it  will  en- 
able a  third  party,  aided  by  inquiries  which 
the  instrument  Itself  suggests,  to  Identify  the 
property."  Under  the  description  given  of 
that  portion  of  the  property  referred  to  it  is 
wholly  impossible  to  Identify  those  covered 
by  the  mortgage,  or  distinguish  them  from 
others  of  like  kind  kept  on  the  farm;  and, 
there  being  a  failure  of  proof  in  this  respect, 
we  must  hold  the  mortgage,  as  to  such  prop- 
erty, T(rfd  for  uncertainty.  The  rule  announ- 
ced Is  also  sustained  in  Bank  y.  Metcalf,  29 
Mo.  App.  384;  Caldwell  ▼.  Trowbridge  (Iowa) 
26  N.  W.  tf ;  Stonebraker  t.  Ford,  81  Mo. 
632;  Commercial  State  Bank  r.  Inter-State 
Elevator  Co.  (S.  D.)  85  N.  W.  219. 

The  verdict,  wherein  it  finds  the  right  of 
possession  (tf  certain  of  the  property  in  the 
defendant  George  Hutton,  and  the  right  of 
possession  of  certain  other  of  the  property  in 
Mrs.  Hutton,  without  finding  the  value  of 
such  iwssesslon,  or  that  they  had  the  right 
of  property,  is  complained  of.  .Whether  the 
verdict  wiU  support  a  Judgment  in  their  fa- 
vor for  a  return  of  the  prcqperty,  or,  in  case 
a  return  cannot  be  had,  for  its  value  as  found 
by  the.  Jury,  need  not  be  determined  in  view 
of  .the  conclosion  reached  as  to  the  void  de- 
scription of  the  property  in  the  mortgage  of 
the  Intervener.  The  verdict  does  not  fully 
correspond  to  the  requirements  of  the  stat- 
ute. Another  verdict,  however,  would  not 
probably  be  subject  to  the  same  objections. 
We  observe  no  other  error  in  the  record.  For 
the  reasons  given,  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  the  views 
expressed  in  this  (^tnicm.  Reversed  and  re- 
manded. 


GARBBTT  v.  REPUBLICAN  PUB.  00.  et  al. 

(Supreme  Coort  of  Nebraska.    March  20,  1901.) 

PARTNHRSHIP— INTHNT-BSTOPPHI,- 
SHARINQ  PROFITS. 

1.  Whether  a  written  contract  creates  a  part- 
nership is  to  be  determined  by  ascertaining  the 
intentum  of  the  parties  from  their  language. 

2.  Where  no  qaestion  of  estoppel  is  involved, 
persons  cannot  be  held  to  tie  partners  despite 
uelr  intention  not  to  form  that  relation. 

8.  The  rifht  of  participation  in  the  profits  of 
a  business  indicates  the  existence  of  a  partner- 
ship, but  actual  intention  is  the  decisive  test. 

4.  A  contract  by  the  terms  of  which  the  own- 
er transfers  to  another  the  exclusive  use  and 
control  of  property,  and  is  to  receive  as  rent 
therefor  a  portion  of  the  profits  arising  from 
such  nse,  is  not  a  partnership  contract 

(Syllabus  by  the  Court.) 

Error  to  district  court  Caster  county; 
Grimes,  Judge. 

Action  by  BL  0.  Garrett  against  the  Repub- 
lican Publishing  Company  and  another. 
Judgment  for  defendant  company,  and  plain- 
tiff brings  error.    Affirmed. 


Taylor  Flick,  tot  pUlntUI  In  error.  C.  !•. 
Gutterson,  A  R.  Humphrey,  and  C.  H.  Hoi- 
comb,  for  defendant  in  error. 

SULLIVAN,  J.  This  was  an  action  by  E. 
O.  (jarrett  to  recover  damages  for  an  alleged 
Hbel  printed  April  30,  1896^  in  the  Custer 
Coimty  Republican,  a  we^ly  newspaper  pub- 
lished In  tife  city  of  Broken  Bow.  The  de- 
fendants, the  Republican  Pablishlng  Com- 
pany, a  corporati(Hi,  and  J.  H.  (3bapman, 
filed  separate  answers;  the  former  denying 
and  the  latter  admitting  responsibility  for 
the  defamatory  article.  The  court  held  that 
the  evidence  given  at  the  trial  was  insuffi- 
cient to  warrant  a  verdict  against  the  pub- 
lishing company,  and  sustained  a  motion  to 
dismiss  the  case  so  far  as  it  was  concerned. 
This  is  the  only  ruling  of  which  the  plain- 
tiff complalna 

It  appears  from  the  record  that  the  news- 
pt^r  in  which  the  libelous  article  appeared 
was  at  the  time  under  the  control  and  direc- 
tion of  Chapman,  whose  rights  and  authority 
in  the  premises  were  derived  from  a  contract 
with  his  co-defendant  the  owner  of  the 
plant  Since  the  case  turns  upon  the  con- 
struction of  this  contract  its  material  provi- 
sions are  here  set  out:  "This  indenture, 
made  this  1st  day  of  October,  1895,  between 
Republican  Publishing  Company,  of  Brok- 
enbow,  Nebraska,  party  ot  the  first  part,  and 
J.  H.  CShapman,  party  of  the  second  part  wlt- 
nesseth:  That  the  said  party  of  the  first 
part,  in  consideration  of  the  covenants  of 
the  party  of  the  second  part  hereinafter  set 
forth,  do  by  these  presents  lease  to  thg  said 
party  of  the  second  part  the  following  de- 
scribed property,  to  wit:  All  the  complete 
publishing  outfit  belonging  to  said  first  party, 
consisting  of  engine,  presses,  type.  Job-print- 
ing outfit,  and  ail  appurtenances  thereunto 
belonging,  together  with  the  subscription  list 
and  good  will  of  the  Brokenbow  Republican, 
to  have  and  to  hold  the  same  to  the  said 
party  of  the  second  part  from  the  7th  day 
of  October,  1896,  to  the  1st  day  of  November, 
1896.  And  the  said  party  of  the  second  part 
In  consideration  of  the  leasing  of  the  prem- 
ises as  alN>ve  set  forth,  covenants  and  agrees 
with  the  party  of  the  first  part  to  pay  the 
said  party  of  the  first  part  as  rent  for  the 

same, dollars,  as  follows,  to  wit:    The 

said  second  party  is  to  take  full  and  com- 
plete charge  of  said  publishing  outfit;  to 
edit  and  manage  the  paper  in  the  best  man- 
ner possible  for  best  interest  of  all  parties; 
to  pay  ail  exijenses  of  every  nature  in  con- 
nection with  the  management  of  the  same, 
including  labor;  to  employ  only  such  help 
as  may  be  actually  necessary  tot  the  best  in- 
terest of  the  parties  hereto  in  conducting 
such  bueriness;  and  to  retain  for  bis  serv- 
ices the  first  $900.00  of  the  net  profits  de- 
rived from  said  business,  and  the  next 
$200.00  to  be  paid  to  said  first  party,  and 
all  further  profits  to  be  divided,  one-third  to 
said  first  party  and  two-thirds  to  said  sec- 
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ond  party.  Tbe  Bald  party  of  the  second 
part  further  coTenants  with  the  said  party 
of  the  flrst  part  that,  at  the  expiration  of  tbe 
time  mentioned  in  this  lease,  peaceable  pos- 
session of  the  said  premises  shall  be  glTen 
to  the  said  party  of  the  first  part,  in  as  good 
conditloii  as  th^y  now  ore,  the  osnal  wear, 
IneyltaMe  accidents,  and  loss  by  fire  except- 
ed, and  that,  upon  tbe  nonpayment  of  the 
whole  or  any  portion  of  the  said  rent  at  the 
time  when  tiie  same  is  above  promised  to  be 
paid,  the  said  party  of  the  flrst  part  amy, 
at  its  Section,  e4thw  distrain  for  said  rent 
doe,  or  declare  this  lease  at  an  end,  and  re- 
cover poseession  as  If  the  same  was  held 
by  forcible  detainer;  ttie  said  party  of-  the 
second  part  hereby  waiving  any  notice  of 
such  election,  or  any  demand  for  the  posses- 
sion of  said  premises.  And  it  is  further  cove- 
nanted and  agreed  between  the  parties  afore- 
said that  the  subscription  list  and  good  will 
of  said  newspaper  plant  ia  to  at  all  times  be 
and  remain  the  property  of  said  first  party, 
and  is  to  be  returned  to  said  first  party  at 
the  expiration  of  this  lease,  and  all  prepaid 
sabscriptions  to  be  either  offset  by  prepaid 
sobscrtptions  at  commencement  of  this  lease, 
or  paid  in  cash  by  said  second  party  In  pro- 
portion to  amount  paid  for  year  that  time 
has  mn." 

Tills  agreement,  the  plalntifT  contends, 
made  the  defendants  partners,  and  rendered 
the  publishing  company  liable  for  the  de- 
fkmatory  article  pnblished  by  Chapman.  We 
thinic  otherwise.  Whether  a  contract  creates 
a  partnership  depends  upon  the  intention  of 
the  contracting  parties.  Where  no  question 
of  estoppel  Is  Involved,  persons  cannot  be 
held  to  be  partners  despite  their  intention 
not  to  form  that  relation.  Sharing  tbe  prof- 
its of  a  business  is  not  conclusive  evidence 
of  the  eodetence  of  a  partnership.  Whit- 
ney T.  Bonk.  80  Neb.  438,  09  N.  W.  968. 
This  question  was  very  fully  considered  In 
tbe  case  of  Waggoner  t.  Bank,  43  Neb.  M, 
81  N.  W.  112,  where  It  Is  said  by  Ragan,  C, 
speaking  for  the  court:  "C!ommunity  of  in- 
terests In  profits,  not  by  way  of  compensa- 
tion for  services  rendered  or  capital  loaned, 
but  profits  as  such,  and  community  of  inter- 
ests in  the  property  the  subject  of  the  ven- 
ture, and  community  of  power  of  manage- 
ment of  such  property,  are  correct  tests  of  co- 
partnership." In  1  Bates,  Partn.  f  45,  it  is 
said  tiiat  "an  Indefinite  compensation,  out  of 
profit^  for  the  use  of  property,  real  or  per^ 
sonal,  and  dependent  on  the  success  of  the 
business,  Is  in  lieu  of  rent,  and  does  not  con- 
stitute the  owner  a  partner  inter  se."  The 
adjudged  cases  cited  by  the  author  fully  sus- 
tain his  conclusion.  They  establish  beyond 
doubt  the  proposition  that,  while  the  right  of 
participation  in  profits  indicates  the  exist- 
ence of  a  partnership,  actual  Intention  Is  the 
decisive  test  Looking  now  at  the  contract 
quoted.  It  is  quite  evident  that  the  parties 
did  not  intend  to  become  partners  in  the 
publlsbiDg  business.     In  the  flrst  place,  it 


does  not  appear  that  the  -  corporation  bad 
authority  to  form  so  Incongruous  a  relation. 
1  Mor.  Priv.  Corp.  421;  Ang.  tc  A.  Oorp.  S 
272;  7  Am.  A.  Bug.  Bnc  Ia.w  (ad  Ed.)  794. 
But,  If  It  had  the  power,  its  pnrpose  not  to 
take  upon  itself  tbe  obUgatiODS  of  a  partner 
is  manifest.  Hie  compensatiiMi  which  it  was 
to  receive  for  the  use  of  its  property  was  ex- 
pressly declared  to  be  rent  It  had  neither 
control  of  the  business,  nor  right  of  partici- 
pation therein.  It  had  no  present  rtght  to 
even  enter  upon  the  premises  where  the  busi- 
ness was  conducted,  or  to  make  any  agree- 
ment that  would  be  binding  upim  CShapman. 
The  only  warrantable  Inference  from  the  evi- 
dence is  that  the  defendants  did  not  intend 
to  become  partners.  Tbe  decision  of  tbe  trial 
court  is  the  result  of  a  correct  interpretation 
of  the  contract  and  It  Is  affirmed. 

HOLCOMB,  J.,  did  not  participate  In  this 
decision. 


CAHN  «t  al.  T.  OARPLB»S  CO.  et  al. 
(Supreme  Court  of  Nebraska.    If  arch  30,  1901.) 

OARNISHMEINT— RIOHTS    ACQUIRBD— ASSIGN- 
MENT OF  JUOOMEINT. 

1.  An  attaching  creditor  acquires  no  greater 
rights  hy  garnishment  than  bad  hii  debtor. 

2.  An  assignment  of  a  judgment,  which  ex- 
cepts thervfrom  a  specific  portion  thereof,  pie- 
viously  assigned  to  anothm  as  aeeuri^  for  a 
debt  Is  not  equivalent  to  an  assignment  sub- 
ject to  the  interest  of  the  first  assignee. 

(Syllabus  by  the  Court) 

£>rror  to  district  court  Cass  county;  Bam- 
sey,  Judge. 

Action  by  the  (^irpless  Company  against 
Joe  Klein,  and  Byion  QUirk  and  the  West- 
ern Assurance  Company  of  Toronto  were 
garnished.  Cahn,  Wampold  &,  Co.  Intervene. 
Judgment  for  plaintiff,  and  Cahn,  Wam- 
pold &  Co.  and  Joe  Klein  bring  error.  Af- 
flrmed. 

Tibbetts  Bros.  ft'Morey.  for  plalntMFs  in 
error.  R.  B.  Windham,  for  defendants  in  ec^ 
ror. 

NORVAL,  C.  J.  Joseph  Klein  was  en- 
gaged In  the  mercantile  busiaess  at  Platts- 
mouth,  and  as  a  result  thereof  he  became 
Indebted  to  rarlous  peisoos  and  corpora- 
tions. His  stock  of  goods  was  covered  by  a 
policy  «t  insurance  In  the  Western  Assur- 
ance Company  of  Toronto,  Canada,  in  the 
sum  of  $2,{)(X>.  The  goods  were  destroyed 
by  fire,  and  Klein  Instituted  an  action  on  tbe 
policy  in  the  district  court  of  Cfess  county, 
and  recovered  a  Judgment  on  November  8, 
1893,  against  the  company,  in  the  sum  of 
$2,140.50.  On  July  27,  18d4,  be  executed  to 
his  creditor  the  Cntizens'  Bftnk  of  Platts- 
mouth  an  assignment  of  a  portion  of  said 
judgment  to  secure  a  bona  fide  indebtedness 
of  bis.  Said  assignment  is  as  follows:  "In 
tbe  District  Court  of  Cass  County,  Nebraska. 
Joseph  Klein,  Plaintiff,  vs.  Western  Assur- 
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ance  Oo.  of  Toronto,  Defendant  Assignment 
of  Judgment  For  yalue  received,  I  hereby 
assign  and  set  orer  to  the  Citizens'  Bank  of 
Plattsnioatb,  Nebraslca,  all  of  my  right,  title, 
and  interest  to  the  amount  of  fifteen  handred 
dollars  of,  in,  and  to  a  certain  Judgment  by 
me.  tbe  undersigned,  obtained  against  the 
above-named  defendant  insurance  company 
upon  the  8th  day  of  November,  A.  D.  1886, 
in  the  district  court  of  Oaaa  county,  Nebras- 
lca, in  the  above-entitled  suit  wliicb  was 
then  and  there  pending,  for  the  sum  of  |2,- 
140.50.  And  I  hereby  authorize  the  said  Citi- 
zens' Bank  to  Issue  execution,  and  to  collect 
the  same  in  any  manner  that  I  might  do  if 
personally  present  to  the  amount  of,  $1,- 
500.00,  and  to  receipt  and  release  therefor 
upiA  payment  of  the  same.  In  witness 
whereof  I  have  hereunto  set  my  band  this 
2Ttb  day  of  July,  A.  D.  1884.  Joe  Klein. 
In  presence  of  W.  H.  Cusblng."  On  Decem- 
ber 1,  1884,  Klein  failed  In  business,  and  exe- 
cuted and  delivered  to  Cahn,  Wampold  & 
Co.,  others  of  his  creditors,  as  security  for 
an  Indebtedness,  the  following  assignment: 
"In  the  District  Court  of  Cass  County,  Ne- 
braska. Joseph  Klein.  Plaintiff,  vs.  The 
Western  Assurance  Co.  of  Toronto,  Defend- 
ant Assignment  of  Judgment  For  a  valu- 
able consideration  In  hand  paid,  the  receipt 
of  which  is  hereby  acknowledged,  I  hereby 
assign,  sell,  and  set  over  to  Oahn,  Wampold 
&  Co.,  of  Chicago,  Illinois,  all  my  right  title, 
and  interest  In  and  to  the  Judgment  of  $2,- 
140.50,  which  I  obtained  in  the  district  court 
of  Cass  county,  Nebraska,  on  the  8th  day  of 
Not.,  a.  D.  1883,  against  the  defendant  the 
Western  Assurance  Company  of  Toronto,  as 
the  same  appears  of  record  in  the  above-en- 
titled cause  In  the  ofQce  of  the  clerk  of  the 
district,  court  of  Cass  county,  Nebraska,  ^- 
ceptlng  the  Interest  which  the  Citizens'  Bank 
of  Flattsmoutb  and  the  Interest  which  By- 
ron Clark  has  in  said  Judgment  as  shown  by 
assignments  now  on  file,  each  of  which  is 
hereby  excepted,  and  not  assigned  to  said 
Cahn.  Wampold  &  Co.  In  witness  whereof 
I  have  hereunto  set  my  band  this  1st  day  of 
December,  A.  D.  1884.  Joe  Klein.  In  pres- 
ence of  A.  W.  White."  On  December  3. 
1884,  the  Carpless  Company  brought  an  ac- 
tion against  Klein  in  the  district  court  of 
Cass  county,  aided  by  attachment  to  recov- 
er tbe  amount  due  it  from  him;  and  Byron 
Clark  and  tbe  Western  Assurance  Company 
of  Toronto,  among  others,  were  garnished. 
Mr.  Clark  answered  that  be  obtained  for 
Klein  the  judgment  against  the  Insurance 
company,  and  that  he  bad  a  lien  on  the 
Judgment  in  the  sum  of  $750  for  services 
rendered  and  $250  for  expenses.  The  West- 
em  Assurance  Company  answered  that  it 
was  indebted  to  Klein  by  reason  of  said 
Judgment  in  the  sum  of  $2,140.50.  The  Carp- 
less  Company  subsequently  obtained  Judg- 
ment against  Klein  in  the  sum  of  1341.54 
and  costs.  It  is  disclosed  that  the  Hen  of 
itr.  Clark  bas  been  paid  out  of  funds  other 


than  those  arising  from  the  Judgment  on 
the  policy  of  insurance,  and  he  Indorsed  tbe 
following  release  upon  the  Judgment  docket 
in  said  cause:  "March  12,  1886.  For  value 
received,  I  hereby  release  all  claim  of  at- 
torney's fees  In  full  this  date.  Byron  Clark." 
On  Jane  20,  1886,  after  the  garnishment  pro- 
ceedings, Klein  made  another  assignment  of 
this  Judgment  against  said  Western  Assur- 
ance Company,  of  whleii  tba  following  is  a 
copy:  "In  the  District  Court  of  Cass  Coun- 
ty, Nebraska.  Joseph  Klein,  Plaintiff,  vs. 
Tlie  Western  Assurance  Co.  of  Toronto,  De- 
fendant. Assignment  of  Judgment.  I,  Jo- 
seph Klein,  plaintiff  in  the  above-entitled 
case,  for  value  received,  and  in  considera- 
tion of  an  agreement  heretofore  made,  and 
for  the  purpose  of  fully  carrying  out  said 
contract  and  agreement  and  to  cure  any 
defects  there  may  be  in  an  assignment  by 
me  heretofore  made  in  this  case  and  filed, 
do  hereby  assign,  set  over  to,  and  fully  con- 
vey all  my  right,  title,  and  Interest  in  and 
to  a  certain  Judgment  and  all  accruing  in- 
terest by  me  obtained  in  this  case,  against 
tliie  defendant  on  November  8,  A  D.  1883, 
to  Cahn,  Wampold  A  Co.,  of  Chicago,  111., 
and  her^y  authorise  and  empower  my  said 
assignee,  Cahn,  Wampold  &  Co.,  of  Cbicago, 
111.,  to  receive  tbe  said  moneys  due  upon 
said  Judgment  together  with  all  accruing 
Interest  to  receipt  for  and  release  the  same 
either  In  my  name  or  their  own,  as  may  be 
necessary,  tbe  same  as  I  might  or  could  do; 
hereby  ratifying  all  they  may  do  In  the 
premises.  In  witness  whereof  I  hereunto  set 
my  hand  this  20th  day  of  June,  A.  D.  1886. 
Joseph  Klein.  In  presence  Frank  Alscha- 
ler."  On  March  12,  1885,  the  Citisens'  Bank 
of  Plattsmouth,  by  its  receiver,  entered  the 
following  upon  the  Judgment  docket  in  the 
case  of  Klein  against  the  Western  Assur- 
ance Company:  "March  12,  1885.  Lien  of 
OitiBens'  Bank  of  Plattsmouth  is  satisfled  In 
full,  and  is  hereby  released.  Charles  C 
Parmele,  Receiver  Citizens'  Bank."  In  the 
case'  in  which  the  garnishment  issued  Oahn, 
Wampold  ft  Co.  intervened,  and  were  per- 
mitted to  introduce  evidence  as  to  Qieir  in- 
terest in  the  said  Judgment  of  Kletn  against 
tbe  Western  Assurance  Copapany;  and  on 
the  bearing  the  court  ordered  and  adjudged 
that  tbe  garnishee  tbe  Western  Assurance 
Company  should  pay  the  amount  of  tbe  Judg- 
ment obtained  against  it  into  court  and  that 
out  of  the  same  the  clerk  of  the  court  should 
pay  to  the  Carpless  Company  the  amount  of 
its  Judgment  against  Kl^n,  with  interest  and 
costs.  To  reverse  this  order,  Cahn,  Wam- 
pold ft  Co.  and  Joseph  Klein  prosecute  a  pe- 
tition in  error. 

It  is  argued  that  an  attaching  creditor  can 
acquire  no  greater  rights  by  garnishment 
proceedings  than  had  the  debtor.  This  Is 
undoubtedly  sound,  and  this  court  has  $o 
held.  Fitzgerald  v.  Holllngsworth,  14  Neb. 
188,  15  N.  W.  345.  It  therefore  follows  that 
tbe  Oarpleas  Company  acquired  by  its  gar- 
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nlshment  the  Interest,  if  any,  which  Kletn 
then  bad  in  the  judgment  against  the  West- 
em  Assurance  Company,  and  no  more.  TUB 
ia  plain.  It  is  strenuously  urged  that  Klein 
had  no  interest  in  it  This  contention  is 
based  ui)on  the  several  aaslgnments  made 
by  Klein  already  set  out  It  is  obrious  that 
by  the  assignment  to  the  Citizens'  Bank 
Klein  did  not  part  with  or  transfer  all  his 
Interest  in  the  Judgment  He  merely  assign- 
ed to  the  bank  his  right  title,  and  Interest  in 
the  Judgment  to  the  amount  of  $l,i>00  as  se- 
curity for  an  indebtedness.  The  Judgment, 
to  the  extent  it  exceeded  that  sum,  was  not 
affected  by  the  assignment  to  the  bank. 
When  the  Indebtedness  to  the  bank  was 
paid,  Klein  again  became  the  owner  of  that 
portion  of  the  Judgement  assigned  to  the 
bank.  The  assignment  to  Cabn,  Wampold 
&  Co.  of  date  December  1,  1894,  does  not 
purport  to  transfer  the  entire  judgment  to 
them,  but  ezpreasly  excepts  from  the  opera- 
tion of  the  assignment  "the  interest  which 
the  Citizens'  Bank  of  Plattsmouth  and  the 
interest  which  Byron  Clark  has  in  said  Judg- 
ment as  shown  by  assignments  now  on  file, 
each  of  which  is  hereby  excepted,  and  not 
assigned  to  said  Cahn,  Wampold  &  Co."  It 
is  Insisted  that  notwithstanding  the  clause 
in  the  assignment  Just  quoted,  this  convey- 
ed all  of  Klein's  interest  in  the  Judgment 
To  this  proposition  we  are  unable  to  assent. 
To  so  hold  would  be  to  disregard  the  plain 
terms  of  the  assignment  The  portion  of  the 
Judgment  previously  assigned  to  the  Oitl- 
sens'  Bank  of  Plattsmouth  was  in  express 
language  excepted  from  the  assignment  and 
was  not  transferred  to  Cahn,  Wampold  & 
Oo.  The  assignment  to  them  was  not  made 
subject  to  the  lien  of  the  bank  on  the  Judg- 
ment but  excepted  from  its  terms  the  Judg- 
ment to  the  extent  of  $1,600,  so  that  when 
the  indebtedness  to  the  bank  was  paid  Klein 
became  the  absolute  owner  of  that  portion 
of  the  Judgment  covwed  by  the  assignment 
to  the  bank,  and  it  was  subject  to  the  pay- 
ment of  bis  debts.  Nothing  can  be  predi- 
cated upon  the  second  assignment  to  Cahn, 
Wampold  &  Co.,  since,  at  the  time  the  same 
was  made,  the  garnishment  had  become  op- 
erative, and  Klein's  Interest  in  the  Judg- 
ment had  been  seized  thereunder.  It  fol- 
lows that  the  order  of  the  district  court 
must  be  affirmed. 


EDDY  ▼.  KIMERER  et  at. 
(Supreme  Court  of  Nebraska.    March  20,  1901.) 

TAX    LIEN— PORECLOSURB— APPRAISBME?NT— 
SALE— CONFIRMATION— VACATIKO. 

1.  Taxes  upon  land,  whenever  levied,  take 
precedence  of  all  other  liens. 

2.  Within  the  meaning  of  the  appraisement 
law,  the  value  of  a  Judgment  debtor's  inter- 
est in  land  about  to  be  sold  is  the  difference 
between  the  gross  value  and  the  amount  uf 
all  liens  prior  to  the  one  for  the  satisfaction 
of  which  the  sale  is  to  be  made. 

8.  On  the  hearing  of  objections  to  the  con- 


firmation of  a  judicial  sale,  the  court  will  not 
inquire  wtietbcr  the  person  designated  in  the 
decree  to  make  the  sale  is  an  agent  or  attorney 
of  the  creditor,  unless  fraud  or  misconduct  in 
making  the  appraisement  or  sale   is   alleged. 

4.  If  a  decree  of  foreclosure  is  by  its  terms 
to  be  executed  by  a  person  disoualified  by  in- 
terest from  making  the  sale,  the  par^r  com- 
plaining should  assail  the  decree  directly,  and 
not  by  motion  to  vacate  the  sale. 

(Syllabus  by  the  (Jonrt) 

Appeal  from  district  court  Lancaster  ooon- 
ty;  Holmes,  Judge. 

Action  by  Lyman  K.  Eddy  against  John 
Kl  merer  and  others.  Judgment  for  plaintifT, 
and  defendants  appeaL    Affirmed. 

T.  F.  A.  Williams,  for  ai^ellants.  D,  M. 
Vinsonhaler,  for  appellee. 

PER  CURIAM.  This  is  an  appeal  from 
an  order  of  the  district  court  of  Lancaster 
county  confirming  a  sale  of  real  estate  made 
in  pursuance  of  a  decree  of  foreclosure.  The 
objection  to  the  appraisement,  grounded  on 
the  fact  that  all  taxes  lawfully  charged 
against  the  mortgaged  premises  were  de- 
ducted from  the  gross  value  thereof.  Is  mani- 
festly without  merit  Taxes  upon  land, 
whenever  levied,  take  precedence  of  all  other 
liens.  The  value  of  appellants'  interest  in  the 
property  sold  was,  within  the  meaning  of 
the  appraisement  law,  the  difference  between 
its  gross  value  and  the  amount  of  the  county, 
city,  and  other  taxes  charged  against  It  A 
right  conclusion  having  been  reached  by  the 
appraisers,  we  will  not  Inquire  into  the  char- 
acter of  the  evidence  upon  which  they  relied. 
Sessions  v.  Irwin,  8  Neb.  6;  Stratton  v.  Reis- 
dorph,  36  Neb.  314,  53  N.  W.  136.  The  con- 
tention that  the  sale  should  have  been  set 
aside  because  the  special  master  by  whom  it 
was  made  had  acted  as  attorney  for  the  plain- 
tiff cannot  be  sustained.  This  objection  was, 
in  substance,  a  collateral  attack  on  the  de- 
cree, and  for  that  reason  properly  overmled. 
Bank  V.  Scofield,  «  Neb.  499,  4  N.  W.  71; 
Beatrice  Paper  Co.  v.  Beloit  Iron  Works.  -W 
Neb.. 900,  65  N.  W.  1059;  Hoover  v.  Hale.  56 
Neb.  67.  76  N.  W.  457.  The  order  of  con- 
firmation is  affirmed. 


McOARTT  v.   HOPKINS,   Warden   of   State 

Penitentiary. 

(Supreme  (yourt  of  Nebraska.    March  20,  1901.) 

HABEAS    CORPUS— REVIEW— CRIMINAL    LAW- 
PLEA  OP  GUILTY— TRIAL-WAIV- 
ER OF  RIQHT. 

1.  The  regularity  of  the  proceedings  leadini; 
up  to  the  sentence  in  a  crimmai  case  cnnnot  bo 
inquired  into  on  an  application  for  a  writ  of  iia- 
beas  corpus.  If  the  court  had  jurisdiction  of 
the  defendant  and  authority  to  try  the  charee 
against  him,  its  action  can  be  assailed  only 
in  a  direct  proceeding. 

2.  A  iadge  of  the  district  court  sitting  at 
chambers  within  his  judicial  district  luay, 
upon  reasonable  notice  to  the  prosecuting  at- 
torney, receive  a  plea  of  gniity  from  a  person 
charged  with  a  felony,  and  pass  sentence  upon 
him. 

3.  Such  plea  may  be  received  and  sentence 
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prononnced  by  snch  judge  at  chambers  in  a 
county  of  the  Judicial  difitrict  other  than  the 
one  Ln  which  the  prosecution  was  initiated. 

4.  A  person  charged  with  crime  may,  by  a 
Judicial  confession  of  guilt,  waive  all  the  rights 
secured  to  him  by  section  11,  art.  1,  of  the  con- 
stitution. 

(Syllabna  by  the  Court) 

Error  to  district  conrt,  Douglas  county; 
Slabangh;  Jadge. 

Application  of  Thomas  McCarty  for  a  writ 
of  habeas  corpus  directed  to  J.  H.  Hopkins, 
warden  of  the  state  penitentiary.  From  a 
Judgment  denying  the  writ,  plalntlC  brings 
error.    Affirmed. 

F.  C.  O'Halloren  and  W.  A.  Foster,  for 
plaintiff  In  error.  The  Attorney  General, 
for  defendant  in  error. 

SULLIVAN,  J.  This  proceeding  In  error 
brings  up  for  review  a  Judgment  of  the  dis- 
trict court  of  Douglas  county  denying  the 
application  of  Thomas  McCarty  for  a  writ 
of  habeas  corpus  directed  to  the  warden  of 
the  penitentiary,  In  whose  custody  the  peti- 
tioner is  held  under  a  sentence  pronounced 
against  him  by  one  of  the  Judges  of  the 
Fourth  Judicial  district,  sitting  at  chambers 
In  the  city  of  Omaha.  The  cause  was  sub- 
mitted upon  a  stipulation  of  facts  from 
which  It  appears  that  McCarty  was  charged 
in  due  form  In  the  district  court  of  Sarpy 
county  with  the  commission  of  a  felony; 
that  he  was  arraigned  and  pleaded  not 
guilty;  that  he  afterwards  appeared  before 
George  W.  Ambrose,  one  of  the  Judges  of 
the  Fourth  Judicial  district,  sitting  at  cham- 
bers In  Douglas  coimty,  and,  after  with- 
drawing his  plea  of  not  guilty,  confessed  the 
charge  upon  which  he  had  been  arraigned, 
and  was  thereupon  sentenced  by  said  Judge 
to  Imprisonment  In  the  penitentiary  for  a 
term  of  15  years.  Upon  these  facts,  we  are 
of  opinion  that  the  prisoner  Is  not  unlaw- 
fully deprived  of  his  liberty,  and  that  the  ap- 
plication for  the  writ  was  properly  denied. 
The  only  question  for  decision  pertains  to 
the  Jurisdiction  of  Judge  Ambrose.  If  be 
possessed  the  power  which  he  assumed  to 
exercise,  the  trial  conrt  could  not  go  behind 
the  sentence  and  Inquire  Into  the  regularity 
of  prior  proceedings.  In  re  Ream,  54  Neb. 
667,  75  N.  W.  24;  In  re  McVey,  50  Neb.  481, 
70  N.  W.  51;  In  re  Havlik.  45  Neb.  747,  64 
N.  W.  234;  In  re  Belts.  36  Neb.  282,  54  N. 
W.  524;  Ex  parte  Parks,  93  U.  8.  18,  23  L. 
Ed.  787;  Ex  parte  Yarbrough,  110  U.  S.  651, 
4  Sup.  Ct  152,  28  L.  Ed.  274.  The  county 
In  which  the  prosecution  was  commenced 
and  the  one  in  which  sentence  was  passed 
are  in  the  same  Judicial  district.  By  section 
23,  art.  6,  of  the  constitution,  it  is  provided 
that  "the  several  Judges  of  the  courts  of 
record  shall  have  such  Jurisdiction  at  cham- 
bers as  may  be  provided  by  law."  Under 
the  authority  of  this  section  the  legislature 
enacted  in  1881  what  Is  now  known  as  sec- 
tion 57,  c.  19,  Oomp.  St.  1809.  It  Is  as  fol- 
lows:   "That  any  Judge  of  the  district  court 


may  sit  at  chambers,  at  any  time  and  place 
within  his  Judicial  district,  and  while  so  sit- 
ting shall  have  the  power:  (1)  To  grant, 
dissolve,  or  modify  temporary  Injunctions. 
(2)  To  discharge  attachments.  (8)  To  hear 
and  determine  applications  for  writ  of  man- 
damus, and  applications  for  writ  of  habeas 
corpus.  (4)  To  discharge  such  other  duties 
or  to  exercise  such  other  powers  as  may  be 
conferred  upon  a  Judge  in  contradistinction 
to  a  court  (6)  To  receive  a  plea  of  'grullty* 
from  any  person  charged  with  a  felony  and 
passing  sentence  thereon,  upon  reasonable 
notice  to  the  prosecuting  attorney."  This 
legislation  would  seem  to  be  clearly  enough 
within  the  authority  conferred  by  the  sec- 
tion of  the  constitution  above  quoted,  but  Its 
validity  Is  challenged  on  the  ground  that  it 
violates  that  provision  of  the  bill  of  rights 
which  guaranties  to  every  person  accused  of 
crime  "a  speedy  public  trial  by  an  Impartial 
Jury  of  the  county  or  district  In  which  the 
offense  Is  alleged  to  have  been  committed." 
The  right  of  an  accused  person  to  be  tried 
by  a  Jury  drawn  from  the  county  or  district 
In  which  the  prosecution  was  initiated  Is  a 
mere  personal  privilege,  and,  like  the  other 
rights  conferred  by  section  11,  art.  1,  of  th% 
constitution,  may  be  waived.  Even  the 
right  to  a  trial,  anywhere  or  nnder  any  con- 
ditions, may  be  waived,  and  in  practice  Is 
waived,  when  the  accused  makes  a  Judicial 
confession  of  bis  guilt  When  no  issue  is 
raised,— when  the  prisoner  pleads  guilty  to 
the  information  or  Indictment,— there  is 
nothing  to  try.  The  right  to  a  Jury  is  waiv- 
ed, and  with  It,  of  course,  the  constitutional 
guaranties  with  respect  to  the  conduct  of 
criminal  prosecutions.  The  defendant  in  a 
criminal  case  Is  entitled  to  defend  by  coun- 
sel, to  hare  a  copy  of  the  accusation,  to 
meet  the  witnesses  against  him  face  to  face, 
to  have  process  to  compel  the  attendance  of 
witnesses  In  his  behalf,  and  to  a  speedy  pub- 
lic trial  by  an  Impartial  Jury,  composed  of 
persons  who  are  presumably  acquainted  with 
his  good  repute.  But  these  rights  are  not 
inalienable;  they  were  not  conferred  upon 
him  from  any  consideration  of  public  policy; 
and  he  may  therefore  Insist  upon  them  or 
abandon  them  at  pleasure.  Olive  v.  State, 
11  Neb,  1,  7  N.  W.  444;  State  v.  Orlnklaw, 
40  Neb.  759,  69  N.  W.  870;  State  v.  Potter, 
16  Kan.  80.  The  respondent  having  shown 
adequate  legal  cause  for  the  detention  of 
McCarty,  the  Judgment  denying  the  writ  is 
affirmed. 


GARDNER  t.  BURKB. 

(Supreme  Conrt  of  Nebraska.    March  20, 1901.) 

ELECTION— VALIDITY— AORBHTMENT  OF 
VOTERS. 
1.  Where  a  plurality  of  legal  votes  is  cast  for 
a  person  for  a  public  office  who  is  ineligible 
thereto,  the  election  is  void,  and  the  one  who 
receives  the  next  highest  nnmber  of  votes  is  not 
entitled  to  the  office  or  the  emoluments  thereof. 
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2.  Th«  agreement  of  elector*  set  ont  in  the 
npiaioB  did  not  render  their  TOtes  illegal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Blaine  county; 
Munn,  Judge. 

Action  by  J.  W.  Gardner  against  Thomas 
Burke.  Judgrment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

J.  S.  Klrkpatrlck,  for  appellant 

NOBVAls  C.  J.  This  Is  a  contest  oxer  the 
office  of  county  attorney  of  Blaine  county, 
rialntlff  and  defendant  were  candidates  for 
said  office  at  the  general  election  held  No- 
vcml)er  7,  1899;  the  former  receiving  34 
votes,  and  the  latter  83  rotes.  The  defend- 
nut  was  declared  elected,  but  failed  to  qual- 
ify. Defendant  contends  that  as  he  was  at 
tlie  time  ineligible  to  be  elected  to  said  of- 
fice, the  election  was  void.  Plaintiff  insists 
that  80  of  the  votes  that  were  cast  for  the  de- 
fendant were  illegal  and  Told,  and  that 
therefore  plaintiff  received  liie  highest  nnin- 
ber  of  legal  votes  cast  for  the  office,  and 
was  accordingly  elected  thereto.  The  avOT- 
menta  of  the  petition  presenting  this  point 
which  are  by  the  answer  admitted  to  i>e 
true,  are  as  follows:  "That  on  or  before  the 
7th  day  of  November,  1898,  In  said  Blaine 
county,  an  unlawful  agreement  and  under- 
taking was  entered  Into  by  the  leading  per- 
sons hereinafter  mentioned  for  the  pnrpose 
and  object  of  defeating  an  election  of  an 
eligible  person  to  fill  the  office  of  county  at- 
torney, and  for  the  imrpose  and  object  of  de- 
feating the  plaintlfTs  election  to  said  of- 
fice said  persons  agreei  among  themselves 
that  no  county  attorney  was  needed  in  said 
county,  and  the  employment  of  one  was  a 
needless  expense  to  the  county,  and  that  to 
prevent  the  election  of  a  person  eligible  to 
said  office,  and  especially  to  prevent  the  elec- 
tion of  this  plaintiff,  they  would  nominate 
and  elect  a  person  who  was  ineligible  to  sold 
office,  and  thereby  and  by  tiiat  mean<<  pre- 
vent the  election  of  an  eligible  person,  and 
especially  of  this  plaintiff;  and  in  pursuance 
of  said  unlawful  agreement,  and  fully  know- 
ing that  the  defendant  was  hieligible  to  said 
office,  said  persons,  to  wit  [the  names  of  80 
voters  of  the  county  are  here  set  out  In  the 
petition],  all.  of  Blaine  county  aforesaid,  did 
vote  at  said  election  for  said  T.  Burke  for 
said  office  of  coroity  attorney,  meaning  and 
Intending  thereby  to  give  him  (the  defendant) 
a  sufficient  number  of  votes  to  deprive  this 
plaintiff  of  this  election,  and  to  prevent  the 
election  of  any  one  to  fill  said  office,  and  to 
cause  a  vacancy  in  said  office.  Plaintiff  fur- 
ther says  that  the  votes  cast  for  him,  the 
said  plaintiff,  were  cast  In  good  faith,  and 
with  the  honest  intention  of  electing  him 
to  said  office,  and  with  the  honest  intention 
of  filling  said  office  according  to  law,  and 
that  the  votes  cast  for  the  defendant  were 
not  cast  with  the  Intention  of  filling  said  of- 
fice, but  were  cast  with  the  dishonest  and  il- 
legal intention  of  i»eventing  an  election  in 


said  office,  and  with  the  unlawful  Intention 
to  defeat  this  plaintiff  and  prevent  the  filling 
of  said  office,  wherefore  plaintiff  says  that 
said  votes  so  cast  for  him  were  legal  votes, 
and  that  said  votes  so  cast  for  the  d^efnd- 
ant  were  Illegal  and  void,  and  therefore 
plaintiff  prays,"  etc. 

Section  07,  c.  26,  Comp.  St,  declares  tbat 
"when  the  person  whose  electicm  is  contest- 
ed is  found  to  have  received  the  highest  num- 
ber of  legal  votes,  but  the  Section  is  declar- 
ed null  by  reason  of  legal  disqualification,  on 
his  part  or  for  other  causes,  the  person  re- 
ceiving the  next  highest  number  of  votes 
shall  not  be  declared  elected,  but  the  election 
shall  be  declared  void."  Under  this  provision, 
when  a  plurality  of  votes  Is  cast  for  a  ijerson 
for  a  public  office  who  is  ineligible  thereto, 
the  electi<m  is  void.  State  v.  Boyd,  31  Neb. 
682,  48  N.  W.  739.  51  N.  W.  002.  It  there- 
fore being  admitted  by  the  pleadings  that 
the  defendant  was  ineligible  to  the  office  of 
county  attorney  of  Blaine  county  on  the  date 
of  the  election,  the  election  as  to  such  office 
was  void.  In  case  a  majority  of  tiie  legal 
votes  was  cast  for  him.  The  argument  of 
counsel  for  plaintiff  Is  that  the  matters  plead- 
ed In  the  petition  already  quoted  rendered  80 
of  these  votes  received  by  defendant  illegal 
and  void,  and  consequently  plaintiff  received 
a  majority  of  the  legal  votes  cast  for  the 
office  of  county  attorney.  The  argument 
while  novel,  is  untenable.  Whether  an  agree- 
ment of  thai  character  entered  into  by  the 
voters  malies  their  votes  illegal  and  void  may 
be  well  doubted,  but  we  are  persuaded  that 
no  such  agreement  could  have  had  that  ef- 
fect where  the  person  for  whom  such  electors 
cast  their  votes  Is  not  a  party  to  such  agree- 
ment In  this  case  It  Is  not  disclosed  by  the 
record  that  Thomas  Burke  was  directly  or  in- 
directly a  participant  in  said  agreement  or 
was  consulted  with  reference  thereto.  These 
90  persons  who  it  is  claimed  entered  into 
the  arrangement  in  question  were  legal,  qual- 
ified voters,  and  had  a  right  to  cast  their 
votes  for  whomever  they  chose.  Their  votes 
were  not  illegal,  within  the  meaning  of  the 
statute,  by  reason  of  their  having  participated 
in  said  agreement.  Plaintiff,  therefore,  did 
not  receive  the  highest  number  of  legal  votes 
cost  for  the  office  of  county  attorney.  That 
defendant  was  ineligible  to  said  office,  and 
that  plaintiff  received  the  next  highest  num- 
ber of  votes  therefor,  does  not  entitle  the  lat- 
ter to  the  office  or  the  emoluments  thereof. 
This  Is  the  plain  meaning  of  the  statute.  The 
Judgment  is  affirmed. 


FIRST  NAT.  BANK  OF  SUTTON  v.  GROSS- 
HA.N'S  et  aL 

(Supreme  Conrt  of  Nebniska.    March  20,  IJXil.i 

SECOND  APPEAL-SUFFICIBiNCT  OP  BVIDBNCE 
—PLEADING— CONCLUSIONS— HARMLESS  BR- 
ROR— ESTOPPEL,— MORTOAQB  TO  NATIONAL 
BANK— PLKA  IN  ABATEMENT. 

1.  Where,  on  an  appeal  in  an  action  in  equi- 
ty, the  decree  rendered  is  reversed  and  remand- 
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ed  fur  want  of  anffielent  eyidcnee  to  saatain  it, 
and  on  a  scond  trial  de  novo  additional  and  ma- 
terial evidence  is  introduced,  and  an  appeal 
again  talien,  the  second  appeal  is  to  be  consid- 
ered on  the  record  then  presented,  uninfluenced 
bj  the  prior  dedaion  on  the  question  of  the  saf- 
ficienqr  of  the  STidence. 

2.  An  allegation  in  an  answer  "that,  if  any 
such  deed  as  is  described  in  plaintiff's  petition 
is  in  existence,  and  executed  by  her  as  grantor 
therein,  or  one  of  the  grantors,  such  execution 
was  obtain^  hj  fraud,  either  by  the  plaintiff, 
the  said  Bf.  L.  Luebben,  or  some  person  in  their 
interest,"  Ae{<f  to  be  pleading  a  -conclusion  only, 
and  that  the  facts  relied  on  to  constitute  fraud, 
to  l>e  available,  must  be  specifically  pleaded 
and  proven. 

S.  A  finding  of  fact  by  the  trial  court  vrill 
not,  on  appeal,  be  disturbed,  unless  unsup- 
ported by  sufficient  competent  evidence. 

4.  Evidence  examined,  and  held  to  support 
the  findings  and  decree  rendered  by  the  trial 
court. 

5.  A  par^  who  is  not  prejudiced  by  the  rul- 
ing complatned  of  has  no  legal  ground  of  com- 
plaint. 

6.  A  party  who  has  secured  a  loan  from  a 
national  bank,  and  given  real-estate  security 
therefor,  cannot  be  heard  to  deny  the  right  of 
the  bank  to  enforce  the  provisions  of  the  mort- 
gage because  of  the  section  of  the  United 
State*  statutes  prohibiting  the  taking  of  real- 
estate  security  for  a  loan  negotiated  by  a  na- 
tional bank. 

7.  Where  security  on  real  estate  has  been 
taken  by  a  nationu  bank  on  a  contemporane-. 
ons  loan,  the  Ame  may  be  enforced,  notwith- 
standing the  provisions  of  the  United  States 
statute  prohibiting  that  character  of  security. 

8.  Where  a  suit  is  begun,  and  prior  suiu  in 
another  connty  are  pending  on  the  same  cause 
of  action,  and  the  parties  stipulate  that  the 
prior  suits  shall  rest  in  abeyance  during  the 
pendency  and  until  the  final  disposition  of  tlie 
suit  last  begun,  and  that  thereupon  the  same 
judgment  and  decree  shall  be  rendered  as  is 
rendered  in  the  action  tried,  such  stipulation 
held  to  be  a  waiver  of  any  right  to  file  a  plea 
in  abatement  because  of  the  pendency  of  the 
prior  actions. 

(Syllaboa  by  the  Conrt) 

Appeal  from  district  court.  Clay  county; 
Stnbbs,  Judge. 

Action  by  the  First  National  Bank  of  Sut- 
ton a^lnst  Johanna  Grosshana  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

L.  D.  Crouch  and  Thos.  Ryan,  for  appel- 
lants.   Thomas  H.  Matters,  for  appellee. 

HOLCOMB,  J.  The  appeUee,  as  plaintiff, 
began  an  action  in  equity  In  the  district 
court  of  day  county,  the  object  and  purpose 
of  which  were  to  foreclose  a  lien  which  it 
claimed  upon  certain  proper^  situate  in  the 
county  in  which  the  action  was  brought,  and 
also  in  the  counties  of  York  and  Hamilton 
adjoining,  and  arising  by  virtue  of  a  quit- 
claim deed  alleged  to  have  been  executed  by 
appeJlaats  Grosshans  on  the  Interest  of  Jo- 
hanna GroBshans,  the  wife  of  William  Gross- 
hana, in  the  real  estate  of  her  deceased  fa- 
ther. It  Is  alleged  that  the  instrument  was 
executed  for  the  purpose  of  securing  the  pay- 
ment at  a  note  of  fSOO,  given  by  the  Grosa- 
bansea  to  one  Peter  Griess,  and  by  him  dis- 
counted' with  the  plaintiff  bankf  The  ac- 
tion has  once  before  been  tried  In  the  dis- 


trict caort,  and  from  the  decree  finding  In 
favor  of  the  plaintiff,  and  directing  a  sale  of 
the  Interest  of  the  grantor  in  the  real  estate 
mentioned  for  the  satisfaction  of  the  debt 
found  due,  an  appeal  was  taken  to  this  court, 
and  the  decree  thus  rendered  was  reversed 
for  want  of  sufficient  evidence  to  support 
the  same.  Bank  v.  Grosshans,  54  Neb.  773, 
75  N.  W.  51.  A  statement  of.  the  case  is 
found  in  the  (pinion,  in  which  it  la.  observed 
by  Harrison,  C.  J.,  writing  the  same:  "A 
careful  examination  of  the  evidence  con- 
vinces us  that  It  is  wholly  insufflclait  to  sus- 
tain the  finding  to  the  extent  It  involves  and 
applies  to  Johanna  Grosshans,  that  she  exe- 
cuted the  deed  as  a  mortgage  to  aid  in  the 
negotiation  or  sale  of  the  note  to  the  bank, 
or  to  secure  the  payment  of  the  note  to  Pe- 
ter Griess,  or  to  establish  that  the  deed  was 
executed  b^  ber  as  or  for  other  than  was 
disclosed  by  Its  face."  The  case  was  re- 
manded, and  after  another  trial  de  novo,  in 
which  was  Introduced  additional  testimony, 
the  trial  court  again  found  In  favor  of  the 
plaintiff  upon  the  issues  Joined,  and  entered 
a  decree  of  foreclosure  In  conformity  with 
the  prayer  in  the  petition.  An  appeal  is 
again  prosecuted  In  this  court  It  is  urged 
by  the  appellants  that  the  opinion  on  the 
first  appeal  is  decisive  of  the  question,  and 
that  the  decree  should  again  be  reversed. 
This  contention  would  probably  be  correct 
If  the  testimony  in  both  cases  werew  the 
same.  WliUe  we  ire  not  now  advised  as  to 
the  state  of  the  evidence  upon  which  the 
first  apiieal  was  reviewed,  we  find  from  an 
inspection  of  the  present  record  that  a  great 
deal  of  additional  and  material  evidence  was 
introduced  od  the  second  hearing,  and  be- 
cause thereof  we  are  to  consider  the  present 
appeal  upon  the  record  now  before  us,  unin- 
fluenced by  the  prior  decision.  It  is  said  in 
the  second  paragraph  of  the  syllabus  in  Ball- 
road  Co.  V.  Fox  (Neb.)  83  N.  W.  744:  "In 
such  cases  the  decision  as  to  the  sufficiency 
of  testimony  on  a  particular  feature  ot  the 
case,  as  disclosed  by  the  record  on  the  first 
trial,  is  not  binding  in  a  subsequent  trial, 
where  the  testimony  is,  or  may  be  presumed 
to  be,  materially  different.  In  the  Investiga- 
tion of  which  a  reviewing  court  is  to  be  con- 
trolled by  the  record  then  before  It,  unin- 
fluenced by  such  prior  decision."  The  rule 
announced  in  the  Fox  Case  is  but  following 
that  stated  in  Hiatt  v.  Brooks,  17  Neb.  33,  22 
N.  W.  73.  It  Is  quite  apparent,  upon  a  read- 
ing of  the  opinion  on  the  first  appeal,  that, 
while  the  evidence  was  deemed  insufficient 
to  support  the  finding  of  the  trial  court,  the 
decree  was  reversed,  and  the  case. remanded 
for  the  purpose  of  permitting  the  plaintiff  to 
supply  the  deficiency  In  the  evidence,  if  able 
to  procure  the  same;  and  we  are  now  to  de- 
termine whether  this  has  been  done  under 
the  evidence  as  presented  on  the  second  trial. 
By  its  petition,  the  plaintiffs  right  to  the 
relief  prayed  for  Is  based  upon  substantleflly 
the  following  allegations:     That  appellants 


514 


8S  NORTHWESTERN  REPORTER. 


(Neb. 


Grosshans  were  Indebted  to  one  Peter  Orlesa 
In  the  sum  of  $800,  evidenced  by  their  prom- 
issory note  In  his  favor;  that,  the  payee  de- 
siring to  discount  the  note  with  the  appellee 
bank,  the  same  was  effectuated  by  the  payee 
guarantying  Its  payment,  and  the  payors  exe- 
cuting a  quit  dalm  deed  to  the  Interest  of 
Johanna  GrosehanB  In  her  deceased  father's 
real  estate,  described  therein,  which,  while 
the  form  was  that  of  a  deed  of  conveyance, 
was  In  fact  Intended  to  be,  and  was  taken 
as,  security  for  the  note  mentioned;  where- 
upon, and  in  consideration  of  which,  the 
note  was  discounted  with  the  appellee  bank, 
who  paid  to  the  payee  the  proceeds  arising 
therefrom.  Default  in  the  payment  of  the 
note,  with  prayer  for  equitable  relief.  In 
answer  to  the  petition,  as  we  construe  It, 
the  appellant  Johanna  Grosshans  pleaded  a 
defect  of  parties  and  a  misjoinder  of  causes 
of  action;  an  admission  that  she  signed  the 
note,  alleging  that  it  was  as  surety  only;  a 
denial  of  some  of  the  formal  allegations  of 
the  petition,  and  an  admission  as  to  others; 
also  alleging  the  pendency  of  prior  suits  in- 
Tolvlng  the  same  subject-matter.  As  to  the 
allegation  of  the  execution  and  delivery  of 
the  quitclaim  deed  pleaded  in  the  petition, 
the  ninth  paragraph  of  the  answer  is  as  fol- 
lows: "This  defendant  alleges  that  the  deed 
described  in  the  petition  she  never  heard  of, 
and  had  no  knowledge  of  Its  existence  nntll 
this  %uit  was  commAiced;  that  she  has  not, 
to  this  day,  ever  seen  it;  that  she  has  never 
knowingly,  nor  intentionally,  nor  voluntarily 
signed  said  deed;  that  she  never  acknowl- 
edged the  execution  of  it  in  the  presence  of 
any  officer  authorized  by  law  to  take  the 
aeknowledgmetat  c^  deeds,  and  that  she  never 
executed  it  in  the  presence  of  any  such  offi- 
cer; that,  if  any  such  deed  as  is  described 
in  plaintiff's  petition  is  in  existence,  and 
executed  by  her  as  grantor  therein  or  one 
of  the  grantors,  that  such  execution  was  ob- 
tained by  fraud,  either  by  the  plaintiff,  the 
said  M.  L.  Luebben,  or  some  person  In  their 
interest."  We  conceive  the  legal  effect  of 
this  paragraph  of  the  answer  to  be  a  sub- 
stantial admission  of  the  execution  of  the 
instrument  referred  to,  leaving  no  issue  with 
respect  thereto,  unless  raised  by  the  state- 
ment In  the  latter  part  thereof  with  ref- 
erence to  the  conveyance  being  procured  by 
fraud.  Dlnsmore  v.  Stimbert,  12  Neb.  438, 
11  N.  W.  872;  State  v.  Hill,  47  Neb.  456,  66 
.\.  W.  541.  The  aUegation  that.  If  the  deed 
is  in  existence,  its  execution  was  obtained 
by  fraud,  either  by  the  plaintiff  or  by  soine 
other  person,  is  too  general  to  be  construed 
as  an  allegation  of  fact  npon  which  fraud 
may  be  predicated,  and  is  only  a  conclusion 
upon  which  no  finding  of  the  procurement  of 
the  execution  of  the  Instrument  to  have  been 
by  fraud  could  be  based.  Hence  the  state- 
ment must  be  disregarded  under  the  well- 
known  rule  that  facts  relied  on  to  constitute 
fraud,  to  be  available,  must  be  specifically 
pleaded  and  proven.   Arnold  v.  Baker,  6  Neb. 


134;  Aultman  v.  Steinan,  8  Neb.  118;  Ham- 
ilton V.  Ross.  23  Neb.  630,  87  N.  W.  407; 
Tepoel  V.  Bank,  24  Neb.  816,  40  N.  W.  415; 
Railroad  Co.  v.  Fitzgerald,  33  Neb.  187.  49 
N.  W.  1100;  Crosby  ▼.  Bltehey,  47  Neb.  924, 
66  N.^W.  1006.  The  appellant  Mrs.  Gross- 
hans admits  the  signature  to  the  quitelalm 
deed  to  be  hers,  but  denies  that  she  thereby 
intended  to  pledge  her  separate  estate  for 
the  payment  of  the  note.  If  the.  deed  was 
executed  and  delivered  for  any  purpose,  no 
other  construction  can  be  put  on  the  acts  of 
the  parties  under  the  evidence  than  that  it 
was  for  the  purpose  of  securing  the  debt  as 
alleged  by  the  plaintiff.  The  evidence  as 
adduced  on  the  trial  tends  to  prove  that  the 
Grosshanses  were  Indebted  to  the  bank  In 
the  sum  of  about  $1,590,  upon  which  the  Pe- 
ter Griess  mentioned  was  liable  as  surety; 
that,  to  Indemnify  the  surety,  there  was  a 
transfn  of  certain  property  owned  by  Gross- 
hans in  the  city  of  Harvard,  and  occupied 
by  them  as  a  homestead;  that  on  this  home- 
stead was  procured  a  loan  of  $1,000,  the  pro- 
ceeds of  which,  or  some  portion  thereof, 
were  applied  to  the  reduction  of  the  $1,590 
indebtedness;  the  transaction,  when  com- 
pleted, leaving  a  claim  to  the  anwnnt  in- 
volved in  this  controversy  yet*  due.  As  evi- 
dence of  this  indebtedness,  a  new  note  for 
that  amount  by  the  Grosshanses  was  exe- 
cuted, with  Griess  as  surety,  and  as  further 
security  the  appellant  Johanna  Grosshans 
executed  in  Griess'  favw  what  was  termed 
a  release  of  her  interest  In  the  estate  of  her 
father,  who  was  then  deceased.  The  r^ease, 
while  informal,  appears  to  have  been  exe- 
cuted as  security  to  Griess  because  of  his 
liability  for  the  indebtedness  of  Grosshans. 
As  a  part  of  the  same  transaction,  the 
Griesses  reconveyed  the  homestead  to  Jo- 
hanna Grosshans,  which  had  before  been 
held  as  security  by  Griess.  After  these  ar- 
rangements had  continued  for  about  a  year, 
the  transactions  forming  the  basis  of  this 
action  were  entered  Into,  a  new  note  being 
given  to  Griess.  discounted  to  the  bank,  and 
the  formal  quitclaim  deed  executed  by  the 
Grosshanses  and  Peter  Griess  and  wife  for 
the  interest  in  the  estate,  as  before  men- 
tioned. While  the  evidence  Is  not  entirely 
satisfactory  as  to  the  object  and  purpose 
for  which  the  quitclaim  deed  was  executed, 
we  are  disposed  to  the  view  that  it  Is  suffi- 
cient to  sustain  the  finding  and  decree  of 
the  trial  court,  tills  being  the  second  trial 
resulting  in  the  same  finding.  The  trial 
court,  having  the  advantage  of  hearing  the 
witnesses  testify,  noting  their  demeanor, 
and  other  circumstances  affecting  their  cred- 
ibility, is  in  a  favorable  position  to  make 
proper  deductions  from  the  evidence;  and, 
unless  the  finding  is  unsupported  by  sufficient 
competent  evidence,  it  will  not  be  disturbed 
on  appeal.  Zarrs  v.  Keck,  40  Neb.  456,  58 
N.  W.  933;  Davidson  v.  Crosby,  40  Neb.  60, 
68  N.  W.  388. 
It  is  urged  by  appellants  that  nndor  the 
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■wta  of  the  deceased  the  property  went  to  hla 
executors,  in  whom  the  legal  title  was  veet- 
ed,  and  not  to  hla  heln,  and  for  that  rea- 
son no  title  vested  In  them  which  coold  be 
mortgaged,  or  made  the  subject  of  sale  un- 
der foreclosure  proceedings.  Without  deter- 
mining this  question,  we  only  need  to  say 
that,  if  such  be  the  case,  the  appellants  are 
not  prejudiced,  and  therefore  have  no  ground 
for  complaint.  Pinkham  v.  Plnkham  (decid- 
ed Feb.  20,  1901)  86  N.  W.  286. 

It  is  also  argued  that  appellee  bank,  being 
a  natlcmal  bank,  is  prohibited  from  taking 
real  estate  as  security  for  a  concurrent  loan, 
and  we  are  dted  to  the  Revised  Statutes  of 
the  United  States  (sectlm  6187)  in  support 
of  the  same.  The  rule  regarding  such  trans- 
actions, as  we  understand  it  is,  first,  that 
the  parties  thereto  cannot  be  heard  to  de- 
ny the  light  of  the  bank  to  enforce  the 
provisions  of  the  mortgage  (Bank  v.  Flath- 
ers  [La.]  12  South.  248),  and  that  the  vio- 
lation of  the  statute  mentioned  Is  a  mat- 
ter purely  tof  the  United  States  govon- 
ment;  and,  where  security  on  a  contempo- 
raneous loan  has  been  taken,  the  same  may 
be  enforced,  notwithstanding  the  provisions 
of  the  statute  cited  (Bank  v.  Matthews,  98 
U.  S.  021,  26  L.  Bd.  188;  Bank  v.  Whitney, 
108  U.  &  99,  26  U  Ed.  448;  Swope  v.  Lef- 
fiflgwell,  106  U.  S.  8,  26  L.  Bd.  969). 

A  plea  in  abatement  of  priw  suits  pend- 
ing in  York  and  Hamilton  coontles  <m  the 
same  cause  of  action  was  interposed,  and 
the  action  of  the  trial  court  In  proceeding  to 
trial  irrespective  of  the  proof  of  the  pend- 
ency of  such  acti<ms  Is  urged  as  a  ground 
of  reversal.  We  find,  however,  In  the  rec- 
ord, a  stipulation  of  the  parties^  wherein  It 
is  provided  that  the  suits  pending,  to  which 
reference  has  been  made,  shall  rest  In  abey- 
ance during  the  pendency  and  until  final  dis- 
position of  the  action  In  Clay  comity,  and 
tfaereupoD  the  same  Judgments  and  decrees 
should  be  rendered  In  these  suits  as  might 
be  rendered  on  such  trial  In  Oay  county. 
This  stipulation  is  clearly  a  waiver  of  any 
right  to  file  a  plea  in  abatement,  and  the  ac- 
tion of  the  trial  court  in  proceeding  with  the 
trial  according  to  the  agreemott  of  the  par^ 
ties  under  tiie  stipulation  mentioned  was 
entirely  iHt^per.  No  error  was  committed 
by  the  trial  court  with  respect  to  the  plea  of 
abatement.  The  decree  of  the  district  court 
should  be  afilrmed,  which  Is  accordingly 
aone.    Affirmed. 


McALPINB  V.  RESCH  et  al. 
(SnpranM  Oonrt  of  Minnesota.    April  5,  1901.) 

APPBAL-REfVIEW-ISSVaS     OF     PACT-ESTOP- 
PBIf-nNDINOS-aONA  riDB  FUROHASBR. 

1,  Where,  in  an  action  triable  to  the  court,  Is- 
•nea  of  facta  are  snbmitted  to  a  Jury,  such  ia- 
anes  will  be  considered  here,  upon  review,  in 
the  light  treated  by  the  court  and  jury  at  the 
trial,  without  arbitrarily  applying  technical  le- 
gal rnlea  of  interpretation. 
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2.  Where,  by  the  coarse  of  the  trial  in  such 
a  case,  connael  concur  with  the  court  upon 
the  meaning  of  iasues  and  questions  submitted, 
■o  as  to  impress  the  jury  with  their  view,  they 
will  be  boohd  thereby,  although  the  expression 
of  such  meaning  may  not  be  legally  accurate. 

8.  These  rules  applied  to  qneations  answered 
by  the  Jury  in  thia  case,  and  Aeld  that  in  the 
way  in  which  such  questions  were  snbmitted 
the  answers  of  the  jury  are  not  inconsistent, 
and  snppcot  the  condusions  of  law  by  the  trial 
court. 

4.  When  a  purchase  of  land  for  a  valuable 
consideration  has  notice  of  facts  and  circum- 
stances which  would  put  a  reasonably  prudent 
man  on  inquiry  of  a  prior  unrecorded  convey- 
ance to  a  third  party,  he  is  not  a  purchaser  in 
good  faith,  under  Qen.  St.  1894,  {  4180. 

6.  Plaintiff  purchased  a  tract  of  land,  en- 
tered under  chapter  316,  29  U.  S.  Stat  246,  on 
which  the  full  amount  of  the  purchase  price 
had  been  paid  by  the  entryman,  but  liefore  pat- 
ent had  been  issued.  Held,  that  the  restriction 
in  such  act  upon  transfers  of  tbef  entryman'a 
rights  before  the  issuance  of  the  patent  did  not 
benefit  a  subsequent  purchaser,  who  procured 
a  deed  in  fraud  of  the  righta  of  the  first  gran- 
tee. 

(Syllabua  by  the  Court) 

Appeal  from  district  court  St  Louis  county; 
William  A.  Oant  Judge, 

Action  by  John  McAlpine  against  Mlckel 
Beach  and  others.  Judgment  for  plaintiff, 
and  defendant  Mienhardt  appeals.    Affirmed. 

White  &  McKeon,  for  appellant  J.  L. 
Washburn  and  W.  D.  Bailey,  for  respondent 


LOVELY,  J.  Defendant  Mlckel  Resch,  on 
the  8th  day  of  May,  1899,  made  an  entry  of  a 
quarter  section  of  land  in  the  Duluth  land  dis- 
trict and  then  made  the  requisite  cash  pay- 
ment to  obtain  Utie  from  the  government  un- 
der chapter  316,  29  U.  S.  Stat  246.  The  final 
receipt  was  delivered,  upon  which  a  patent 
issued  in  the  name  of  Reach  on  the  8d  of  Au- 
gust following.  Immediately  after  the  entry 
and  Issuance  of  the  receipt  Resch  sold  the 
land  to  plaintiff,  executing  and  delivering  to 
him  a  warranty  deed.  Plaintiff  did  not  re- 
cord his  deed  until  several  months  after  It  was 
delivered.  He  was  In  111  health  for  some 
time,  and  unable  to  attend  to  business.  In 
August  he  went  to  the  hospital,  and  remained 
there  several  months,  unable  to  see  callen 
a  large  portion  of  the  time.  After  the  con- 
veyance from  Resch  to  plaintiff,  and  while  it 
was  still  unrecorded,  Resch  again  deeded  the 
land  to  the  defendant  Ella  J.  Deverauz,  who, 
with  her  husband,  afterwards  executed  and 
delivered  to  the  defendant  Mienhardt  their 
deed  of  warranty  of  the  same  premises.  The 
deed  from  Reach  to  Ella  J.  Deverauz,  and 
the  subsequent  one  from  herself  and  hus- 
band to  Mienhardt  were  recorded  prior  to 
the  recording  of  the  deed  from  Resch  to 
plaintiff,  so  that  it  appeared  of  record  at  the 
time  of  the  purchase  by  Mienhardt  tliat  the 
title  to  the  land  was  in  Ella  J.  DeverauiL. 
This  action  was  brought  by  plaintiff  to  set 
aside  the  conveyance  from  Resch  to  Mrs.  Dev- 
erauz, as  well  as  the  deed  from  her  snd  her 
husband  to  Mienhardt  upon  the  ground  that 
the  grantees  were  not  purchasers  in  geod 
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faith,  but  had  aofkw  of  tke  proTioiw  ooovty- 
ance  from  Bescb  to  plaintiff.  The  case,  was 
tried  to  the  court  Specific  Issues  were  sub- 
mitted to  a  Jury.  Upon  the  amswen  to  tta* 
questions  thus  submitted,  and  the  findings  of 
the  court  thereon,  judgment  was  ordered  de- 
claring the  title  of  the  property  t»  be  In  plain- 
tiff; also  that  defendants  had  no  right  or 
title  therein;  and  decreting  the  cancellation 
of  the  conTcyances  to  them.  Upon  these 
fituUngs  Judgment  was  entered,  from  which 
defendant  Mienhardt  appeals. 

The  findings  upon  the  Issues  submitted  to 
the  Jury  that  are  material  to  the  questions 
raised  on  this  appeal  are  six  in  number.  The 
first  three  relate  to  the  conveyance  of  Reach 
to  Ella  J.  Deveraux,  and  In  disposing  of  them 
It  is  sufficient  to  say  that  the  Jury  foond  that 
Mrs.  Dever&ux  at  the  time  the  received  her 
deed  from  Besch  had  notice  of  the  prior  con- 
reyaoce  to  pUntlfl;  that  she  did  not  pay  a 
valuable  consideration  for  the  land,  nor  make 
such  purchase  In  good  faith.  The  facts  so 
found  were  not  disputed  at  the  trial,  and  the 
Jury  were  directed  by  the  court  to  find  as  thej 
did  with  reference  to  the  deed  to  Mrs.  Dev- 
eraux, and  their  conclusions  In  that  regard 
are  not  a  matter  of  controversy  on  this  re- 
view. The  serious  question  before  us  arises 
upon  the  construction  which  the  court  gave 
to  answers  to  the  questions  involving  notice 
to  Mienhardt  of  the  conveyance  from  Reach 
to  plaintiff.  It  is  necessaiy  to  state  such 
question  and  the  findings  thereon  in  fnlL 
The  fourth  question  submitted  to  the  Jury 
is  as  foUows:  (4)  "Did  the  d^endant  BmU 
W.  ftUenhardt,  when  he  received  the  deed 
for  the  premises  described  in  the  complaint 
herein,  have  notice  or  Icnowledge  of  the  ex- 
istence of  a  deed  to  the  same  premlsee  made 
by  the  said  Besch  t«  the  plalntUtt"  To  this 
qoesUon  the  Jnry  answered,  "No."  "(6)  Did 
the  defendant  BmU  W.  Mienhardt.  when  he 
received  said  deed  from  the  defendant  Blia  J. 
I>everaiix.  pay  a  valuable  consideration  there- 
for?' The  answer  to  this  question  was, 
"Yes."  The  sixth  question,  which  we  deem 
of  most  importance,  la  as  follows:  "Did 
■aid  Bmll  W.  Mienhardt  make  such  purchase 
in  good  faith  f"  to  which  the  Jury  answered, 
"No."  The  court  adopted  these  answers  as 
its  findings  of  fact,  and  the  validity  of  Its 
Judgment  depends  upon  the  force  to  be  given 
them.  The  evidence  In-  the  case  was  such 
that  the  Jnry  could  well  have  found  that, 
while  Mienhardt  did  not  Imow  of  the  actual 
existence  of  the  deed  from  Besch  to  plaintiff, 
yet  be  was  apprised  of  such  facta  and  circum- 
stances as  would  excite  the  suspicions  of  a 
man  of  ordinary  prudence,  and  put  him  on  lila 
Inquiry  as  to  the  interest  of  plaintiff  in  the 
land. 

While  we  Kgard  the  evidence  as  tending 
to  show  that  Mienhardt  knew  of  facts  and 
circumstances  that  would  have  Justified  a  rea- 
sonable man  in  the  inference  that  the  sale 
to  him  was  not  made  in  good  faith,  but  with 
an  Intent  to  deprive  the  real  owner  of  his 


rights  in  the  property,  we  teoocnlze  the  fact 
that  this  was  a  quMtion  of  fact,  and  It  ia  oar 
duty,  in  the  oonatmctlon  we  give  to  these 
flarlings,  to  discover  the  reel  Intent  of  the 
Jnry,  which  ia  made  the  practical  subject  of 
contention  on  this  review. . 

It  is  urged  that  the  answer  to  the  fourth 
qneetlon  sobmitted  reasonably  embraces  the 
element  of  good  faith  on  the  part  of  Mien- 
hardt, aa  well  as  the  conclusion  that  be  pur- 
chased the  land  from  Reach  without  knowl- 
edge of  the  deed  to  the  plaintiff,  and  it  is 
claimed,  further,  that  the  sixth  finding,  tliat 
Mienhardt  did  not  purchase  In  good  faith,  ia 
inconsistent  with  the  fourth  finding  in  that 
respect  There  is  no  doubt,  in  oar  Judgment 
that  had  the  fourth  finding,  without  die  snb- 
aequent  sixth  finding,  been  submitted  to  the 
Jury,  under  pn^er  InatructlonB  as  to  the  ef- 
fect and  meaning  of  legal  notice^  an  answer 
to  snob  queathm  would  Include  the  etememt  of 
good  faith;  bat  it  seems  Yery  clear  to  na  that 
the  understanding  of  the  court  In  the  submia- 
slon  of  these  qnestiona,  expressed  in  its  charge 
to  the  Jnry,  as  wall  aa  the  ooorae  «<  comiael 
at  the  trial,  clearly  indicate  a  dlstiBctloa  ba- 
tween  actual  lutowledga  of  the  extateaca  at 
the  deed  to  plaintiff  and  the  elaaeat  of  gocA 
faith,  which  embraces  a  knowledge  of  Cacta 
■nfflcient  to  taave  pot  the  defendant  Mientaaidt 
upon  inquiry  aa  to  the  ownership  oC  the  landL 
Such  dlstlnctiona  were  applied  to  the  dlCeient 
iBSuea  and  directed  to  ea(d>  aevaraUy.  and  the 
notice  or  knowledge  of  the  existence  of  the 
deed  In  the  fourth  finding  was  treated  aa  ac- 
tual knowledge  of  its  specific  existence  in 
form  and  tenor,  as  distingoished  from  what 
ia  stated  In  the  deflnltlan  in  the  text-books 
of  legal  aotkie.  which  ImpUes  tmowledge  of 
clrcnmstancea  that  would  put  a  prudent  per- 
son upon  inqniiy.  2  DevL  Deeds,  par.  727. 
Thus,  in  disposing  of  the  fourth  finding,  the 
Jury  must  have  answered  the  same  upon  the 
theory  that  actual  knowledge  of  the  deed  to 
plaintiff  was  Involved  In  sudi  queetlon,  while 
ia  answering  the  sixth  quaetion  they  took  into 
eonslderatloB  those  facts  and  circumstances 
which  implied  bad  faith.  In  the  sabmlBsion 
of  these  queationa  to  the  Jury,  the  trial  court 
iipon  an  intelligible  explanation  of  their  mean- 
ing and  effect  understood  and  applied  proper 
rules,  the  correctness  of  which  were  not  dis- 
puted by  opposing  couns^ 

The  trial  court.  In  charging  the  lory,  rs- 
ferilBg  to  the  foorth  qnestioa,  stated  "that 
it  was  simply  a  question  'of  fact  whether 
Mienhardt  had  notice  of  the  prior  deed  f  nnn 
Reach  to  McAlpine,"  and  with  reference  to 
the  sixth  question  stated  that  it  was  a  aome- 
what  broader  question  than  either  of  the 
others;  and  then  followed,  in  immediate 
connection,  instructions  as  to  what  constitut- 
ed good  faith  ia  one  who  purchased  without 
notice  or  knowledge  of  facts  which  would  be 
sufficient  to  excite  attention  of  a  man  ex- 
ercising ordinary  diligence,  and  the  Jnry 
were  told  that  if  they  found  that  Mienhardt 
had  such  notice  or  knowledge,  and  failed  to 
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sake' Inquiry,  then  he  was  not  a  purchaser 
in  good  faith,  and,  with  reference  to  the 
evidence  in  the  case,  they  had  a  right,  in 
considering  the  sixth  finding,  to  take  Into 
consideration  all  the  circumstances  attending 
the  transaction.  Following  this  instruction 
for  the  plaintiff,  counsel  for  appellant  request- 
ed an  Instruction  to  be  applied  to  the  sixth 
question,  that  "if  Mlenhardt  had  no  notice 
or  knowledge  of  the  previous  deed  to  the 
plaintiff,  and  no  notice  or  knowledge  of  any 
facts  that  would  lead  a  reasonable  man  to 
suppose  that  such  deed  w«s  made,  he  made 
the  purchase  in  good  faith,  and  that  the  last 
question  should  be  answered  in  the  afflrma- 
tive."  Under  this  dirlsian  of  the  question  of 
knowledge,  notice,  and  good  faith,  without  ref- 
erence to  their  abstract  legal  effect  in  the 
decisions  and  text-books,  It  is  imiKMsible  to 
see  how  the  jury  could  have  misunderstood 
the  meaning  of  the  court  in  its  sabmission 
of  the  interrogatories,  or  have  been  misled 
as  to  the  decisive  importance  of  the  last 
questloD.  It  may  be,  and  doubtless  is,  true 
that  legal  notice  of  an  unrecorded  convey- 
ance would  be  regarded  as  embracing  a 
knowledge  of  such  circumstance  as  would 
excite  inquiry.  There  was  nothing,  how- 
ever, in  the  submission  of  this  case  in  the 
charge  to  convey  that  idea  mr  explanation 
of  such  legal  term  to  the  Jury.  It  seems 
very  clear  that  the  somewhat  subtle  distinc- 
tion between  legal  notice  and  actual  knowl- 
edge had  no  effect  whatever  in  the  treat- 
ment by  the  Jury  of  the  fourth  question,  bnt 
that  they  Intended  to  find  that  the  knowl- 
edge referred  to  in  that  question  was  a 
knowledge  of  the  actual  existence  in  form 
and  ten<w  of  the  deed  from  Reach  to  Mlen- 
hardt, and,  under  this  view,  the  rate  of  the 
word  "notice"  in  that  question  is  not  con- 
fusing nor  evidence  of  inconsistency.  The 
very  element  which,  under  the  view  of  ap- 
pellant's counsel  here,  distinguishes  notice 
from  actual  knowledge,  1.  e.  knowledge  of 
facts  snffldent  to  excite  inquiry,  was  by  such 
counsel  at  the  trial  treated  as  specifically  ap- 
plicable to  the  last  interrogatory,  and,  if  con- 
fusion vpon  the  distinction  between  the  mean- 
ing of  knowledge  and  notice  exists,  it  was 
not  pointed  out  by  appellant,  but  Ignored  at 
the  trlaL  The  Jury  were  not  lawyers,  and 
we  doubt  not  applied  the  law  as  given  by  the 
court  practically  without  reflection  upon  dis- 
tinctions in  legal  nomenclature. 

It  cannot  be  donbted  that  if  defendant 
Mlenhardt  did  not  purchase  in  good  faith, 
although  he  paid  a  valuable  consideration, 
and  did  not  have  actual  knowledge  of  the 
deed  to  plaintiff,  but  did  have  knowledge 
of  circumstances  that  ought  to  have-  put 
him  on  inquiry,  be  la  not  a  purchaser  in 
good  faltli,  under  the  terms  of  section  4180; 
Gen.  8t  18M.    This  rule  of  law  Is  not  con- 


troverted by  appellant,  and  Is  too  elementary 
to  require  the  citation  of  authorities. 

It  Is  urged  that  the  transfer  of  the  land 
by  Resch  to  McAlpIne  was  void  imder  the 
land  laws  of  the  United  States.  It  Is  pro- 
vided by  section  3,  c.  816,  29  U.  S.  Stat  246 
(the  act  under  which  this  entry  was  made), 
"that  the  right  of  homestead  entry  conferred 
by  the  provisions  of  this  act  shall  not  be 
assignable,  and  no  conveyance,  sale  or  trans- 
fer of  the  land  so  entered  shall  be  held  valid 
or  of  any  effect  If  made  before  patent  hag 
Issued."  Defendant  Mlenhardt  now  Invokes 
this  statute  to  protect  the  conveyance  found 
to  be  fraudulent  from  Ella  J,  Deveraux  to 
himself  In  the  controversy  as  to  the  titie  be- 
tween himself  and  McAlpine.  We  do  not 
see  how  he  is  entitled  to  this  protection. 
Whatever  title  he  has  resto  upon  the  con- 
ceded fraudulent  transfer  to  Mrs.  Deveraux, 
and  his  position  in  disputing  the  tiUe  of 
McAlpIne  under  such  circumstances  Is  enti- 
tied  to  but  litUe  consideration  in  a  court 
of  equity.  If  we  admit,  for  the  purpose  of 
argument,  that  the  act  of  congress  will  bear 
the  construction  contended  for  as  between 
McAlpine  and  Resch,  who  entered  the  land, 
the  receipt  of  the  money  by  Resch,  and  the 
giving  of  the  deed  with  full  covenants,  must 
be  treated  as  a  contract  to  convey  when 
Resch  acquired  the  pat«it  There  is  cer- 
tainly no  prohlbltiMi  against  an  agreement 
to  convey,  and  Resch's  covenant  of  war- 
ranty may  be  snigrarted  aa  such  a  contract 
Even  should  the  deed  be  held  insufficient  as  a 
conveyance  of  legal  titie  at  the  time  it  was 
made,  yet  the  covenant  of  warranty  operated 
by  way  of  estoppel  against  Resch,  so  that  he 
could  not  set  up  a  titie  against  plaintIS 
(Rawle,  Gov.  U  247-^49;  Enlgbt  ▼.  lieary,  64 
Wis.  459-469,  11  N.  W.  600;  Loverldge  r. 
Ooles,  72  Minn.  62,  74  N.  W.  1100);  and  what- 
ever the  rights  of  plalntUI  were,  under  the 
finding  of  the  Jury  that  defendant  Mlenhardt 
did  not  purchase  In  good  faith,  the  latter  la 
charged  with  notice  of  plaintiff's  rights  to  the 
property.  It  is  very  probable,  however,  that 
the  provision  in  the  act  of  congress  against 
assignments,  above  referred  to,  was  intend- 
ed only  as  a  protection  to  the  government 
so  that  the  ofilcers  of  the  land  department 
need  not  be  embarrassed  in  issuing  the  pat- 
ent, and  that  it  should  run  directiy  to  the 
entryman.  In  construing  a  similar  provi- 
sion of  the  pre-emption  statute,  this  court 
hdd,  in  an  early  case,  that  such  a  view 
must  be  given  to  that  provision  for  the  very 
cogent  reason  that,  after  the  full  purchase 
price  had  been  paid  for  the  land,  a  con- 
struction should  not  be  placed  upon  the  act 
that  would  deprive  the  purchaser  of  his  right 
of  alienation.  Damp  v.  Smith,  2  Minn.  15S 
(Gil.  131).  The  Judgment  of  the  trial  court 
is  afllrmed. 
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BLEW  T.  RITZ5. 
(Sapreme  Gonrt  of  Minnesota.    April  5,  1001.) 

TRBSPASS— WHEN  MAINTAINABLB-^UDQUBNT 
—RES  JUDICATA— ESTOPPEL.. 

1.  Claims  for  mesne  profits  are  usually  conse- 
auentlal  to  and  dependent  upon  a  recoyery  of 
the  land  (in  ejectment),  yet  where  the  disseisor 
has  surrendered  or  abandoned  the  premises 
before  suit,  and  the  rightful  owner  is  in  pos- 
session, such  owner  may  maintain  trespass  for 
the  wrongful  entry,  and  have  damages  tor  the 
same. 

2.  ^hen  a  lessor  has  put  a  party  In  posses- 
sion of  land,  and  the  occupant  relies  entirely  on 
bis  landlord's  ri^ht  to  such  property  as  his 
defense  to  an  action  of  trespass,  a  judgment  to 
determine  the  interest  of  the  lessor  therein  is 
binding  and  conclusive  upon  the  tenant,  and 
competent  evidence  in  a  suit  against  the  latter. 

8.  ▲  trespasser  upon  land  cannot  claim  by 
reason  of  his  unlawful  occupation  thereof  (for 
less  than  the  legal  limitation  period)  that  the 
real  owner,  although  with  knowledge  of  the 
same,  is  estopped  to  sue  for  damages  tor  the 
wrongful  acts  committed, 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court,  Watonwan 
county;  M.  J.  Severance  and  Lorln  Cray, 
Judges. 

Action  by  Lucy  A.  Blew  against  Fred  Ritz. 
Judgment  for  plaintiff.  Motion  to  vacate 
denied.    Defendant  appeals.    Affirmed. 

Seager  &  Lobben,  for  appellant  Benja- 
min C.  Taylor,  for  respondent 

LOVELY,  J.  This  action  Is  brought  to 
recover  damages  for  the  alleged  unlawful 
entry,  use,  and  occupation  by  defendant  of 
an  80-acre  tract  of  land  owned  by  plaintiff. 
The  cause  was  tried  to  the  court  who  found 
that  plaintiff  was  the  owner  of  the  land  at 
the  time  defendant  was  in  possession,  and 
had  sustained  damages  in  a  specified  sum  for 
illegal  deprivation  of  its  use.  Judgment  was 
directed  therefor.  After  denial  of  a  motion  to 
vacate  the  order  for  judgment  defendant  ap- 
peals to  this  court 

The  complaint  alleges  that  plaintiff  was 
the  owner  and  entitled  to  possesslMi  of  the 
property  in  dispute  from  the  Ist  day  of 
April,  1892,  to  the  Ist  of  September,  1894; 
that  "the  defendant  wrongfully  entered  said 
premises  for  his  own  benefit  and  retained 
possession  thereof  to  the  exclusion  of  the 
plaintiff,  and  received  and  retained  the  prof- 
its to  the  benefit  and  advantage  of  defend- 
ant" The  answer  admits  that  the  defendant 
had  possession  of  the  premises  at  the  time 
stated  in  the  complaint,  but  sets  forth  that 
he  had  such  possession  as  the  tenant  of  third 
parties  (Bumham  &  Derby),  who  claimed  to 
be  the  owners  of  the  property,  and  that  the 
plaintiff  acquiesced  in  that  possession,  and 
was  estopped  from  maintaining  her  action. 
The  reply  denies  plaintiff's  knowledge  of  her 
title  at  the  time  of  the  trespasses,  but  alleges 
that  she  acquired  knowledge  thereof  after- 
wards, when  she  notified  defendant  that  she 
claimed  the  land  and  demanded  damages  for 
his  wrongful  occupation  of  the  same.    On  the 


3d  of  September,  1877,  plaintiff  (a  married 
woman)  was  the  owner  of  the  land  In  ques- 
tion. On  that  day  she  executed,  without 
the  concurrence  of  her  husband,  a  mort- 
gage to  a  third  party  (J.  I.  Case  &  Co.). 
This  mortgage  was  foreclosed.  Redemption 
expired,  and  through  intermediate  transfers 
Burnham  &  Derby  acquired  the  right  of  Case 
&  Co.  to  the  land  and  leased  the  same  to  de- 
fendant. The  latter,  relying  on  such  lease, 
entered  upon  the  premises,  and  cropped  the 
same  for  three  successive  seasons.  Plaintiff, 
who  had  been  ignorant  in  the  meantime, 
of  her  legal  right  to  the  premises,  was  in- 
formed that  the  mortgage  she  had  given  was 
void  for  the  reason  that  her  husband  had  not 
Joined  with  her  in  its  execution.  She  then 
notified  defendant  that  she  claimed  the  prem- 
ises, and  demanded  possession  of  the  same. 
Soon  after,  she  commenced  an  action  against 
all  parties  holding  conveyances  to  the  land 
subsequent  to  her  mortgage  to  J.  I.  Case  & 
Co.,  including  defendant's  lessors,  Bumham 
&  Derby,  to  determine  adverse  claims.  Judg- 
ment was  rendered  in  that  action  in  her  favor 
and  against  defendant's  lessors,  Bumham  & 
Derby,  upon  a  finding,  Inter  alia,  that  the  titie 
and  possession  of  the  property  was  in  her  at 
that  time.  She  subsequenUy  brought  this  suit, 
which  is  In  the  nature  of  trespass  for  mesne 
profits.  It  appeared  at  the  trial  that  the 
possession  of  the  property  as  found  by 
the  Judgment  to  determine  adverse  title  in 
the  former  suit  still  continued  In  her.  De- 
fendant urges  upon  this  review  that  mesne 
profits,  as  such,  are  recoverable  only  as  con- 
sequential damages  In  an  action  to  recov- 
er possession  of  real  property  (ejectments 
and  there  are  authorities  in  courts  where 
the  common-law  forms  of  pleading  exist  that 
give  color  to  this  view.  It  may  be  conceded 
that  an  action  of  trespass  to  recover  mesne 
profits  cannot  be  maintained,  where  the  de- 
fendant and  not  the  plaintiff,  is  in  posses- 
sion of  the  property  at  the  time  of  the  com- 
mencement of  the  suit  "The  gist  of  such 
action  is  the  Injury  to  the  possession,  and 
the  general  rule  Is  that  unless  at  the  time 
the  Injury  was  committed  the  plaintiff  was 
In  actual  possession,  trespass  cannot  be  sup- 
ported, and,  though  the  titie  may  come  in 
question,  it  is  not  necessary  It  should."  1 
Chit  PI.  p.  175.  Depending  upon  the  pos- 
sessory nature  of  the  common-law  action  of 
trespass,  the  essential  necessity  that  pro- 
ceedings of  that  character  must  rest  upon 
possession  by  the  plaintiff  Inheres  In  such 
cause  of  action  under  the  code  system  of 
pleading.  Sheridan  v.  Jackson,  72  N.  Y. 
170.  But,  where  the  disseisor  surrenders 
possession,  or  abandons  the  premises,  and 
the  owner  enters  in  assertion  of  his  right  to 
the  property,  we  can  see  no  reason  why  the 
rule  that  mesne  profits  can  only  be  recov- 
ered In  ejectment  should  hold  good,  since  it 
would  allow  the  defendant  to  deprive  the 
real  owner  of  a  substantial  right  to  damages 
by  bis  own  wrongful  act    The  role  is  thus 
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laid  down   by  Blackstone:    "Tbe  dlsselBee  | 
cannot  have  his  action  for  any  act  done  : 
after  tbe  disseisin  until  he  bath  gained  pos-  i 
session  by  re-entry,  and  then  he  may  well  | 
maintain   It   for  tbe   Intermediate   damage  ! 
done,  for  after  his  re-entry  the  law,  by  a  | 
kind  of  Jus  postUminii,  supposes  the  freehold  | 
to  have  all  along  continued  In  him."    3  Bl.  i 
Comm.  310.    Citing  this  elementary  author- 
ity, the  supreme  court  of  Pennsylrania  have 
stated  the  rule,  which  we  adopt,  as  follows: 
"Tbe  plaintiff  having  recovered  his  posses- 
sion by  ejectment  or  otherwise,  that  posses- 
sion by  operation  of  law  Is  extended  back 
to  the  first  moment  of  enforcement"    Elast- 
wlck  V.  Baylor,  86  Pa.  15;    Leland  v.  Tou- 
sey,    6   HIU,   328;    Fuhrer   v.    Langford,    11 
Mo.  App.  286.    While  the  case  of  Nash  v. 
Sullivan,  32  Minn.  189,  20  N.  W.  144,  does  not 
pass  directly  upon  tbe  question  Involved,  it 
Is  consistent  with  tbe  views  expressed  above, 
and   we  hold  that  plaintiff,   being  In  actual 
possession  of  the  land,  bad  a  right  to  main- 
tain her  action  of  trespass  for  mesne  profits 
during  the  years  of  defendant's  occupation  as 
set  forth  in  the  complaint 

The  complaint  which  was  objected  to  on 
the  reception  of  evidence  as  insufilcient,  does 
not  specifically  allege  possession  of  the  land 
in  plaintiff,  yet  It  asserts  title  in  her.  This 
Is  a  sofflcient  averment  of  possession  of 
the  property  for  tbe  purpose  of  permitting 
proof  of  same.  Gage  v.  Kaufman,  133  U.  S. 
471.  10  Sup.  Gt  406,  33  L.  Bd.  725;  Schrad- 
eKky  V.  Stlmpson,  22  C.  0.  A.  515,  76  Fed. 
730:  Cowenhoven  v.  City  of  Brooklyn,  88 
Barb.  11.  Bumham  &  Derby,  who  leased 
tbe  land  in  question  to  defendant  derived 
their  title  through  the  foreclosure  of  the 
Case  A  Go.  mortgage  of  1877.  They  were 
made  parties  to  the  action  to  determine  ad- 
verse title,  and  necessarily  concluded  by  the 
Judgment  against  them.  Prior  to  the  deter- 
mination of  that  suit  defendant  entered  as 
tbeir  tenant  under  a  lease,  and  cropped  the 
land  for  three  years.  Upon  tbe  trial,  after 
tbe  title  In  plaintiff  previous  to  the  mort- 
gage referred  to  was  conceded,  the  Judgment 
roU  in  tbe  suit  against  Bumham  &  Derby, 
to  which,  however,  defendant  was  not  a 
party,  was  offered  and  received  In  evidence 
to  disprove  defendant's  rights  under  his 
lease.  It  is  now  insisted  that  defendant 
not  being  a  party  to  that  suit,  is  not  con- 
cluded by  the  Judgment  against  Burnham 
A  Derby  as  lessors,  although  he  specifically 
places  his  right  to  occupy  the  land  upon 
tbe  lease  derived  from  them  in  his  answer. 
Under  these  circumstances  he  must  be  treat- 
ed in  his  right  to  occupy  the  land  as  the 
privy  of,  and  identified  In  Interest  with,  his 
lessors,  who  gave  him  possession,  and  upon 
whom  be  expressly  relies;  consequently  he 
Is  bound  by  the  Judgment  against  them,  and 
there  was  no  error  in  admitting  it  in  evi- 
dence. 1  Freem.  J\idgm.  {  169;  2  PhiL  Bv. 
10.  11;   Miller  v.  White,  80  111.  680. 

Tbe  evidence  shows  that  when  tbe  defend- 


ant went  upon  plaintiff's  land  she  had  no 
knowledge  of  her  legal  rights  to  the  prem- 
ises, and  submitted  to  defendant's  posses- 
sion under  the  supposition  that  she  Iiad  lost 
her  title  to  the  same,  and  was  not  awsre 
that,  being  a  married  woman,  tbe  mort- 
gage she  had  executed  was  invalid  under  the 
statute  (section  2,  c.  56,  Oen.  Laws  1869; 
Gen.  St  1891,  {  6532);  but  that,  as  soon  as 
she  discovered  her  right  thereto,  she  gave  no- 
tice that  she  would  claim  tbe  land,  and  de- 
manded possession  from  defendant  It  is 
urged,  however,  that  she  is  estopped  by  her 
acquiescence  In  the  possession  of  the  lessors 
and  defendant  during  a  number  of  years  from 
asserting  any  claim  to  tbe  land  In  this  action. 
There  are  two  sufficient  answers  to  this 
Claim:  First  Bumbam  A  Derby,  the  lessras 
of  tbis  defendant,  were  parties  in  an  action 
against  tbem,^  brought  by  plaintiff  to  deter- 
mine Its  ownership  of  the  land;  and,  if  any 
acts  of  plaintiff  estopped  her  from  claiming 
that  ownership,  such  defense  was  open  to 
them  in  the  action  to  determine  such  adverse 
title;  and  It  must  be  beld  they,  as  well  as 
their  lessee,  the  defendant,  are  concluded 
by  the  Judgment  In  this  respect  O'Brien 
V.  Manwafing,  70  Minn,  86,  81  N.  W. 
746.  Again,  tbe  defendant  was  a  trespasser, 
and  It  has  been  held  by  this  court  that  "one 
who,  without  right,  and  by  trespass,  en- 
ters and  occupies  the  land  of  another,  can- 
not claim,  by  reason  of  anything  he  may  do 
upon  It  and  the  owner's  delay  (short  of  the 
time  limited  by  statute),  that  the  owner  is 
estopped  to  seek  his  appropriate  legal  rem- 
edy." Village  of  Wayzata  v.  Great  North- 
em  Ry.  Co.,  46  Minn.  505.  49  N.  W.  205.  We 
find  no  other  claims  of  error  of  sufficient 
importance  to  require  notice.  The  order  ajf- 
pealed  from  is  affirmed. 


SUNVOLD  V.  MELBT  et  al. 

(Supreme  Court  of  Minnesota.    April  5,  1901.) 

OPENING  CASE— APPEALABLE  ORDER. 

An  order,  made  after  this  cause  bad  been 
submitted  to  the  court,  but  before  a  decision 
had  been  made  opening  the  case  permitting  the 
defendants  to  offer  further  evidence,  constmed, 
and  held  that  it  was  not  an  order  getting  aside 
a  stipulation  of  the  parties,  and,  further,  that 
it  was  not  an  appealable  order. 
(Syllabus  by  the  Court) 

Appeal  from  district  court.  Grant  county; 
F.  J.  Steidl,  Judge. 

Action  by  Bertha  Sunvold  against  K.  N.  O. 
Melby  and  B.  A.  Melby.  From  an  order 
opening  the  case  after  submission,  plaintiff 
appeals.    Dismissed. 

B.  J.  Scofield,  for  appellant  Hans  Bugge, 
for  respondents. 

PER  CURIAM.  The  parties  to  this  action, 
which  Is  one  to  determine  adverse  claims  to 
real  estate,  entered  Into  a  stipulation  as  to 
tbe  fttcts  which  contained  this  reservation: 
"It  being  understood  that  no  evidence  is  be- 
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fore  the  court  by  tbls  stipulation  as  to  frand, 
and  it  Is  agreed  tbat  furtber  oral  evidence 
may  be  taken  aa  to  laaoes  made  by  para- 
graphs 2  and  6  in  the  answer."  The  flrst 
paragraph  contained  allegations  of  frand. 
The  cause  came  on  for  trial,  and  the  defend- 
ants asked  for  a  continuance  on  the  ground 
of  the  absence  of  the  plaintiff,  tor  whom 
they  had  issued  a  subpoena,  which  was  de- 
nied. Thereupon  the  parties  submitted  the 
cause  to  the  court  upon  the  pleadings  and 
the  stipulation.  Afterwards,  and  while  the 
court  had  the  case  under  consideration,  the 
defendants  moved  the  court  to  open  that 
part  of  the  case  relating  to  the  alleged  par- 
chaae-money  Judgment  obtained  by  one  of 
the  defendants  (the  allegations  of  paragraph 
6  of  the  answer  relating  to  the  Judgment), 
and  to  aet  aside  or  amend  the  stipulation  in 
certain  particulars.  Upon  the*hearing  of  the 
motion  the  court  made  its  order,  the  mate- 
rial part  of  which  was  as  follows:  "After 
hearing  said  motion,  and  duly  considering 
tiie  same  and  the  affidavits  submitted  by  the 
respective  parties,  and  being  fully  advised 
In  the  matter,  it  Is  ordered  that  said  cause  be, 
and  the  same  Is  hereby,  reopened  as  to  the 
Issue  of  fraud  mentioned  In  and  left  open 
to  proof  by  said  stipulation  of  facts  hereto- 
fore entered  Into,  so  that  said  parties  may 
offer  and  submit  evidence  upon  said  issue 
of  frand.  It  is  further  ordered  that  in  all 
other  respects  said  motion  be,  and  the  same 
is  hereby,  denied."  The  plaintiff  appealed 
from  this  order,  and  the  respondents  moved 
to  dismiss  the  appeal  for  the  reason  that  the 
order  was  not  appealable.  The  appellant 
claims  that  the  order  is,  in  effect,  one  set- 
ting aside  the  stipulation  of  the  parties; 
therefore  appealable.  Whether  it  wonld  be 
so  if  it  were  in  fact  an  order  setting  aside  the 
stipulation  (see  Bingham  v.  Board,  6  Minn. 
lae  [Gil.  82]),  we  need  not  decide,  for  it  is 
clear  that  the  order  does  not  set  aside  the 
stipulation;  on  the  contrary,  It  simply  opens 
the  cause  as  to  the  issue  of  fraud,  which  was 
left  open  to  proof  by  the  stipulation,  and  ex- 
pressly denies  the  motion  In  all  other  re- 
spects,—that  Is,  the  court,  by  the  order,  re- 
fused to  disturb  the  stipulation.  The  order. 
In  its  legal  effect-  is  one  opening  the  case 
and  permitting  the  respondents  to  offer  evi- 
dence only  as  to  an  Issue  not  covered  by 
the  stipulation.  Such  an  order  is  not  appeal- 
able any  more  than  an  order  permitting  a 
party,  after  he  has  rested  his  case,  to  open 
It,  and  submit  further  evidence.  Appeal 
dismissed. 


BROWN,  TRBACT  &  CO.  v.  (X)OK  OOUNTT. 
(Supreme  Oourt  of  Minnesota.    April  5,  1901.) 

APPEAL— TIME  OP  TAKING. 

An  appeal  from  a  Jadgment  of  the  district 
court.  In  proceedings  on  appeal  from  the  action 
9f  the  board  of  county  commissioners  on  a 
claim  against  tlM  county,  puiauaat  to  Oeu.  St. 


1804, 1  (US,  must  be  taken  wlthia  30  days  after 
the  entry  tiiereof. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Lake  and  Cook 
counties;  William  A.  Cant,  Judge. 

Brown,  Treacy  &  Co.  submitted  a  bill  to  the 
county  commissioners  of  Cook  county,  which 
was  allowed,  and  the  county  appeals.  Judg- 
ment rendered  In  favor  of  plaintiff,  and  de- 
fendant appeals.    Dismissed. 

L.  U.  C.  Titus,  for  appellant  John  Dwan. 
for  respondent 

START,  a  J.  On  January  7,  1897.  the 
board  of  county  commissioners  of  the  de- 
fendant then  In  session,  instructed  the  coun- 
ty auditor  to  purchase  three  copies  of  the 
General  Statutes  18&i  for  the  county  commis- 
sioners. The  auditor,  pursuant  to  the  action 
of  the  board,  purchased  the  statutes  of  the 
plaintiff,  who  thereafter  presented  the  bill 
therefor,  amounting  to  $36,  to  the  bo«rd. 
and  it  was  allowed.  Thereupon  the  county 
attorney,  pursuant  to  the  provisions  of  Gen. 
St  18M,  S  644.  i^pealed  to  the  district  court 
and  such  proceedings  were  had  therein  tbat 
Judgment  was  entered  on  May  26,  1900,  in 
favor  of  the  plaintiff  and  against  the  county 
for  the  amount  of  the  bill  The  defendant 
appealed  to  this  court  November  18,  1900, 
and  not  before.  The  respondent  insists  that 
the  appeal  must  be  dismissed,  because  it  was 
not  taken  within  30  days  after  the  actual  en- 
try of  the  Judgment 

Ordlnarllr.  an  appeal  from  a  Judgment  of 
the  district  court  to  this  court  may  be  taken 
at  any  time  within  six  months  after  the  en- 
try thereof.  Gen.  St  18M.  i  6188.  But  it  is 
expressly  provided  that  in  proceedings  in 
the  district  court  on  an  appeal  from  the  al- 
lowance or  disallowance  by  the  board  of 
coimty  commissioners  of  a  claim  against  the 
conn^,  an  appeal  may  be  taken  from  the 
Judgment  of  the  district  court  to  the  su- 
preme court  as  in  civil  actions,  within  30 
days  after  the  actual  entry  thereof,  and  that 
if  no  appeal  Is  taken  within  that  time,  a  cer- 
tified copy  of  the  Judgment  must  be  filed  in 
the  office  of  the  county  auditor.  Gen.  St 
1894,  }  045.  This  provision  is  not  simply  per- 
missive, giving  the  defeated  party  the  elec- 
tion to  appeal  within  30  days,  pursuant 
thereto,  or  within  6  months,  under  section 
6138,  Id.,  giving  the  right  to  appeal  from  a 
Judgment  at  any  time  within  6  months,  but 
it  Is  a  limitation  upon  the  general  statutory 
right  to  appeal  within  6  months.  An  «ppeai 
from  a  Judgment  m  such  a  proceeding  can 
only  be  taken  within  30  days  after  the  entry 
thereof.  The  course  of  procedure  provided 
by  the  statute  (section  645,  Gen.  St  1894)  for 
the  hearing  and  determination  of  appeals 
from  the  action  of  the  board  of  county  com- 
missioners on  claims  clearly  indicates  that 
It  Is  the  purpose  of  the  statute  to  secure  a 
prompt  hearing  and  final  determinatiou  on 
such  claims.    Hence  the  pravislons  as  to  ap- 
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peals  In  inch  proceedings  most  be  constmed 
as  an  exception  to  the  e-months  limitation  of 
section  eiaa  Tbe  history  of  sections  645  and 
6138  conclusively  demonstrates  tbls  to  be 
correct,  lite  original  of  tbe  latter  is  Rev. 
St.  1851.  c.  81,  I  0.  and  Laws  1862,  c.  28,  I  2. 
of  tbe  former,  which,  being  tbe  later  statute, 
necessarily  limited  the  earlier  one  in  so  far 
SLS  tbelr  provisions  were  inconsistent  It  fol- 
lows that  the  appeal  In  this  case  was  not 
taken  la  time.  Tbe  fact  that  due  service 
of  tbe  BOttce  of  appeal  was  admitted  is  not 
material.  Parties  cannot  by  stipulation,  ex- 
tend tbe  statutory  limltatloa  for  taking  as 
appeal    Appeal  dismissed. 


HOETON  V.  SEYMOUR  et  at 

(Supreme  Court  of  Minnesota.    April  5,  1901.) 

LIIilTATIONS— DBltAND—EVIDENCB. 

1.  Wliere  it  appears  from  a  contract  that  it 
was  tbe  intention  of  the  parties  thereto  that 
the  money  or  claim  which  is  the  subject-matter 
thereof  was  to  be  paid'opon  a  demaJid  in  tact 
tbe  statute  of  limitations  does  not  beprin  to  run 
until  an  actual  demand  for  payment  is  made. 

2.  l%e  finding  and  decision  of  the  trial  conrt 
to  the  effect  that  the  plaintiff's  claim  is  barred 
by  the  statute  of  limitations  axe  not  sustained 
by  the  evidence. 

(Syllabus  by  the  Oonrt) 

Appeal  from  district  court;  Ramaey  coun- 
ty: OUn  B.  Lewis,  Judge. 

la  tbe  matter  of  tbe  receivership  of  tbe 
Bank  of  Minnesota,  HUcr  H.  Horton,  receiv- 
er of  O.  Walker  and  otbers,  filed  a  claim 
against  Frank  A.  Seymour  and  W.  H.  Ugtat- 
D0r,  receivers  of  tbe  bank.  CSaim  disallow- 
ed. Motion  for  a  new  trial  denied.  Judg- 
ment on  tbe  findings,  and  plaintiff  appeala 
Berersed. 

Warner  A  Laurence,  for  appMant  YoiHig 
&  Ugbtner,  tor  respondents. 

START,  a  J.  Tbe  Bank  of  MlnnesoU  be- 
came insolvent,  and  tbe  retpondents  were 
appointed  receivers  of  its  property  Decem- 
ber 28.  189S.  Tbe  appellant,  aa  tbe  receiver 
of  Walker,  Jndd  &  Teaaie,  oa  March  20, 
1807,  made  proof  of,  and  filed  with  tbe  re- 
spondents, a  claim  against  tbe  Bank  of  Min- 
nesota amounting  to  (8,408.95,  which  was 
disallowed  by  them.  Thereupon  be  appealed 
to  tbe  district  court  of  the  county  of  Ram- 
sey. In  the  district  court  the  appellant 
made  and  served  a  formal  complaint  set- 
ting out  tbe  basis  of  bis  claim  against  tbe 
bank,  and  the  respondents  answered,  pot- 
ting In  Issue  certain  of  tbe  sUegatlons  of  the 
complaint,  and  pleading  tbe  statute  of  lim- 
itations, and  a  counterclaim  arising  from  an 
alleged  overdraft  There  was  no  formal 
reply,  but  tbe  pai-ties  stipulated  as  follows: 
"It  Is  takes  as  denied  that  there  was  an 
overdraft  and  taken  as  denied  that  there 
was  a  promise  to  repay  the  overdraft  and  a 
denial  that  this  cause  of  actlma  is  outlawed; 
tbese  mattets  being  considered  in  issue  as  if 
a  reply  bad  been  served."    Tbe  cause  was 


tried  by  tbe  court  wltiMut  a  Jury,  and  find* 
ings  of  fact  made,  among  others,  to  tbe  ef- 
fect following:  Tbe  plaintiff's  alleged  cause 
of  action  against  the  bank  and  its  receiv- 
ers did  not  accrue  within  six  years  prior  to 
tbe  commencement  of  tbe  action  by  plaintiff, 
as  receiver,  against  Jenkt  and  otbers.  Nor 
did  tbe  pUlntifTs  alleged  cause  of  action 
against  tbe  bank  and  its  receivers  accrue 
within  six  years  prior  to  the  22d  day  of  De- 
cember, 1800,  nor  within  six  years  prior  to 
tbe  time  when  plaintiff  filed  bis  claim  against 
tbe  bank  with  tbe  receivers.  As  a  ooncltt- 
slon  of  law,  tbe  trial  court  directed  Judg- 
ment for  tbe  respondents,  afilrming  tbe  di»- 
allowance  of  the  claim.  The  appellant  made 
a  motion  for  a  new  trial  upon  the  ground 
that  tbe  findings  of  fact  and  decision  of 
the  court  were  not  Justified  by  tbe  evidence 
and  were  contrary  to  law.  The  motion  was 
denied,  and  JudgmMit  entered  on  tbe  find- 
ings, from  which  tSte  appellant  aiqiealed. 

The  only  siDrlous  question  presented  by  tbe 
record  is  wbetiier  tbe  trial  court's  finding 
and  dedsioD  to  the  effect  that  tbe  appellant's 
claim  was  barred  by  tbe  statute  of  limita- 
tions are  suataiaed  by  tbe  evidence.  It  is 
true  that  tbe  respondents  raise  a  further 
question  as  to  the  stiffldency  of  tbe  plead- 
ings to  enable  tbe  appellant  to  avail  himself 
of  evidence  tending  to  establish  facts  which 
would  prevent  the  statute  of  ilmitations 
from  nmnihg.  Bat  we  are  of  tbe  opinion 
ttiat  the  point  Is  not  well  taken.  The  in- 
formal stipulation  of  the  parties  stands  in 
place  of  a  reply,  and  It  must  be  liberally 
constmed  In  accordance  with  tbe  intention 
of  the  parties,  which,  clearly,  was  to  dis- 
pense with  the  necessity  for  a  reply  special- 
ly iHeedlag  tbe  facts;  hence  any  evidence 
which  tended  to  show  that  tbe  alleged  cause 
of  action  was  not  outlawed  was  competent 
There  Is  practically  no  conflict  la  the  evi- 
dence bearing  upon  the  question  whether 
or  not  this  action  is  barred.  The  doubt,  if 
any,  is  as  to  the  inferences  of  fact  and  law 
to  be  drawn  from  the.  evidence;  A  concise 
statement  of  the  admitted  facts  Is  essential 
to  a  correct  underBtaiidlng  and  decision  of 
the  question.  On  December  24,  1884,  Walk- 
er, Judd  &  Veasle  made  an  assignment  for 
creditors  under  tibe  provisions  of  Laws  1881, 
e.  148,  to  Austin  T.  Jenks,  who  took  posses- 
sion of  tbe  assets  of  tbe  firm,  and  on  May  4, 
1886,  sold  for  1100,000  substantially  all  these 
assets  to  a  syndicate  of  five  creditors,  viz. 
Bank  of  Minnesota,  the  P.  H.  Kelly  Mercan- 
tile Company,  J.  8.  Keator  Lumber  Compa- 
ny, W.  A.  Culbertson,  and  J.  a  Maxwell, 
whose  claims  aggregated  approximately  70 
per  centum  of  the  entire  debts  of  the  assign- 
ors, and  who  were  sureties  on  the  assignecTs 
bond.  This  sale  was  made  by  a  written  con- 
tract which  was  duly  reported  to  tbe  court 
and  by  It  confirmed.  It  was  expressly  pro- 
vided by  tbe  contract  of  sale  that  it  was  tor 
cash,  BBd  that  tbe  price  was  to  be  paid  on 
daUveiy  of  th*  eoaveyaaoaa  uH  traaslon. 
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and  by  the  order  conflrming  tbe  sale  Mr. 
Jenks  was  only  authorized  to  make  the  con- 
veyances upon  being  paid  In  cash  the  sum 
specified  In  the  agreement  of  sale.  Thereaft- 
er, and  pursuant  to  this  contract  and  sale, 
Mr.  Jenks  conveyed  to  the  syndicate  the 
property  sold,  and  received  from  them  on 
or  prior  to  July  3.  1885,  the  whole  consider- 
ation, except  the  sum  of  $8,468.65.  Tbe 
method  of  making  the  payments  to  Mr.  Jenks 
was  as  follows:  The  sale  for  $100,000  Includ- 
ed $30,000  cash,  leaving  $70,000  to  be  paid. 
A  dividend  of  40  per  cent  was  declared 
about  July  3,  1886.  Upon  the  claims  held  by 
the  syndicate  their  total  dividends  amount- 
ed to  $41,531.45,  and  they  then,  and  not  be- 
fore, paid  Mr.  Jenks'  draft  of  $20,000  to  pay 
the  dividends  of  outside  creditors,  making 
$61,531.45  credit  on  the  $70,000,  leaving  a 
balance  of  $8,468.56,  no  part  of  which  has 
ever  been  paid  except  as  hereinafter  stated. 
The  assignment  by  Walker,  Judd  &  Veasie 
to  Mr.  Jenks  having  been  held  void  (as 
against  nonassenting  creditors)  by  this  court 
in  May  v.  Walker,  36  Minn.  194,  28  N.  W. 
252,  the  appellant  was  appointed,  in  new  in- 
solvency proceedings,  receiver  of  Walker, 
Jndd  &  Veasie  (see  In  re  Walker,  37  Minn. 
243,  33  N.  W.  852.  34  N.  W.  691).  and  In  1898 
brought  a  suit  In  the  district  court  for  Ram- 
sey county  against  Mr.  Jenks  and  all  cred- 
itors of  Walker,  Judd  &  Veasie,  including 
the  members  of  the  syndicate,  to  determine 
the  validity  of  the  sale  by  Mr.  Jenks  to  the 
syndicate.  In  this  suit  a  decree  was  render- 
ed July  17,  1893,  holding  the  sale  to  be  valid, 
and  finding  that  Mr.  Jenks  had  In  his  hands 
aa  assignee  $9,336.94  In  cash,  which  he  was 
directed  to  pay  to  Mr.  Hiler  H.  Horton,  aa 
receiver  of  Walker,  Jndd  &  Veasie.  On  Au- 
gust 28,  1893,  Mr.  Jenks  paid  to  the  appel- 
lant, as  receiver,  $867.39  in  cash,  which  he 
deposited  In  the  Bank  of  Minnesota,  leaving 
a  balance  then  still  due  from  Mr.  Jenks  of 
$8,408.06^  which  is  the  basis  of  appellant's 
claim  in  this  case  against  the  respondents. 
The  reason  why  the  purchase  price  was 
not  actually  turned  over  by  the  syndicate  to 
Mr.  Jenks  when  he  delivered  the  deeds  to 
them  was,  according  to  his  uncontradicted 
testimony,  that  he  agreed  to  leave  the  pur- 
chase price  on  deposit  with  the  syndicate, 
to  be  paid  when  and  as  he  was  required  to 
disburse  it.  Els  testimony  on  this  point  was 
substantially  this:  "It  was  the  understand- 
ing and  agreement,  inasmuch  as  seventy  per 
cent  of  the  dividends  would  go  to  the  syn- 
dicate, that,  instead  of  all  of  them  paying 
tbe  money  to  me,  and  I  holding  it  I  was  to 
call  on  them  for  it  when  the  court  called 
on  me.  Mr.  William  A.  Culbertson  [a  mem- 
ber of  the  syndicate]  was  designated  to  act 
for  the  purchasers,  and  after  his  death  the 
Bank  of  Minnesota  acted  in  his  place.  The 
dividends  due  the  purchasers  were  credited 
on  the  purchase  price,  and  I  received  their 
rec^pts  for  the  amount  I  Issued  checks  on 
tlM  Bank  of  Minnesota  for  the  dividends  due 


the  creditors  other  than  the  syndicate.  This 
amount  was  also  credited  on  the  purchase 
price.  Q.  Was  tbe  balance  ever  paid  to  yoa 
in  any  way?  If  so,  state  how.  A.  I  will 
start  back  to  the  time  it  went  from  Oulbert- 
son  over  to  the  Bank  of  Minnesota.  In- 
stead of  my  being  required  to  go  to  CMlbert- 
son,  as  he  was  dead,  I  was  to  go  to  the  Bank 
of  Minnesota  for  this  balance,  whenever  the 
court  ordered  me  to  pay  it  over.  Q.  W'ho 
said  that  to  you?  A  It  was  understood  and 
agreed  with  Mr.  Dawson  at  the  bank.  We 
went  there,  and  it  was  talked  over  more 
than  once.  It  was  the  young  Mr.  Dawson 
I  had  my  talk  with,— the  cashier.  In  several 
talks,  at  difTerent  times,  I  tried  to  get  this 
matter— some  agreement  in  regard— and  I  pre- 
sume that  is  what  you  meant  Now,  thlis  la 
as  I  recollect  it  away  back,  and  the  reply  al- 
ways was:  'You  can  get  this  money  when- 
ever you  have  to  have  it  There's  70  per 
cent  of  it,  or  more,  coming  to  us.  Leave  It 
here  with  us.'  This  talk  was  in  the  Bank  of 
Minnesota.  'Leave  it  with  us,  and  when 
you  have  to  have  it  we'll  pay  it'  That  was 
the  way  it  was  done.  Then  down  a  little 
further  my  assignment  was  knocked  out 
Then  it  ran  along  tot  years,  and,  of  course, 
no  court  called  on  me  to  pay  anything. 
Whatever  I  had  or  had  done  was  left  as  it 
stood  when  the  assignmmt  was  knocked 
out  Then  this  trial  of  Mr.  Horton's  that 
has  been  spoken  of  here  came  up."  After 
the  Judgment  in  favor  of  the  appellant 
against  Mr.  Jenks  bad  been  entered,  and  on 
October  7,  1808,  he  drew  an  ordw  directed 
to  the  members  of  the  syndicate  (naming 
them),  including  the  Bank  of  Minnesota, 
wherein  he  recited  that  he  had  been  directed 
by  the  court  to  pay  the  balance  ($8,468.56) 
of  tbe  proceeds  of  the  sale  of  the  pr(q>erty 
sold  to  them  to  the  appellant  as  receiver, 
and  directed  that  such  balance  be  paid  by 
them  to  him.  The  order  also  stated  that 
Mr.  Jenks'  receipt  for  such  payment  was  In 
the  hands  of  appellant,  to  be  delivered  on 
such  payment  being  made.  This  order,  with 
a  receipt  ^ecuted  by  Mr.  Jenks,  wherdn 
be  acknowledged  the  receipt  of  $8,468.56 
from  the  Bank  of  Minnesota  and  the  other 
members  of  the  syndicate  as  the  final  and 
full  payment  for  the  property  sold  to  them 
by  him  as  assignee  of  Walker,  Jndd  A  Vea- 
sie, was  delivered  to  the  appellant  There- 
upon the  appellant,  as  testified  In  substance 
by  him,  presented  the  order  and  receipt  to 
the  cashier  of  the  Bank  of  Minnesota,  and 
requested  that  the  amount  thereof  be  placed 
to  his  credit  The  cashier  said.  In  effect 
that  he  wonld  do  so.  He  retained  and  nev- 
er returned  the  order  and  receipt  and  the 
appellant  went  his  way,  believing  that  the 
amount  of  the  order  had  been  credited  to 
him  as  requested,  and  never  learned  the 
contrary  until  after  the  bank  failed.  Therv 
is  no  substantial  contradiction  of  this  evi- 
dence. The  only  semblance  of  any  confiict 
Is  the  testimony  of  the  cashier,  who  tes- 
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tlfled  that  »  be  recollected  the  matter,  Mr. 
Horton  came  iB,  banded  bim  the  order,  and 
said,  "Here  is  an  order  from  Mr.  Jenks  for 
the  J8,400-odd,"  to  -which  he  responded,  "All 
rlKht  I  will  take  It  and  attend  to  It"  He 
admitted  that  the  order  was  left  with  blm, 
but  did  not  recollect  anything  about  the  re- 
ceipt. Aa  a  matter  of  fact,  Mr.  Horton  was 
never  credited  with  the  amount  on  the  books 
of  the  bank,  nor  did  he  ever  have  any  bank 
pass  book  In  which  his  account  as  receiver 
was  entered;  bnt  be  drew  checks  upon  the 
bank  from  time  to  time  to  the  aggregate 
amoont  of  $1,657.12  between  August  25, 
1893,  and  January  8,  1896,  all  of  which  were 
paid  by  the  bank,  making  an  apparent  over^ 
draft  of  $788.73.  No  claim  or  notice,  how- 
ever, was  ever  made  upon  or  given  to  Mr. 
Horton  that  It  was  an  overdraft.  In  fact, 
until  after  the  bank  had  failed. 

The  first  question  suggested  by  the  admit- 
ted facts  and  undisputed  evidence  to  which 
we  have  referred  la  whether  the  claim  of 
Mr.  Jenks  against  the  syndicate  was  barred 
prior  to  the  time  the  Bank  of  Minnesota  was 
called  upon  to  pay  it,  on  October  7.  1893. 
If  the  statute  of  llmitati(»s  was  not  running 
prior  to  this  date,  then  the  debt  was  not 
then  barred,  and  consequently  was  not  bar- 
red when  appellant  filed  his  claim  with  the 
receivers  of  the  bank.    This  we  understand 
respondents    to    concede,    as    it    must    be. 
Whether  the  statute  was  so  running  depends 
upon  the  terms  and  legal  effect  of  the  ar- 
rangement whereby  the  purchase  price  for  the 
goods  was  left  in  the  hands  of  the  syndicate, 
each  member  of  which  was  Jointly  liable  for 
the  payment  of  the  whole  amount  thereof. 
It  is  true  that  this  amount  was  due,  by  the 
terms  of  the  written  contract,  when  the  deeds 
transferring  the  assigned  estate  were  deliv- 
ered, and  parol  evidence  was  not  admissible 
to  vary  the  terms  of  the  contract    ^ut  the 
assignor  could.  In  the  absence  of  any  direc- 
tion of  the  court  make  such  arrangement  for 
the  keeping  of  the  money  arising  from  the 
sale  as  he  saw  fit.    He  could  keep  it  in  his 
pocket  or  deposit  in  a  bank  or  with  the  pur- 
chasers.   Whatever   arrangement   he    might 
make  in  this  respect  could  not  affect  the 
contract  of  sale  nor  the  rights  of  creditors, 
for  be  and  the  sureties  on  his  trand  would 
remain  liable  to  comply  at  all  times  with 
the  direction  of  the  court  for  the  disburse- 
ment of  the  money.    The  only  conclusion  of 
fact  and  law  which  can  be  reasonably  de- 
duced from  the  undisputed  evidence  and  ad- 
mitted facts  In  this  case  Is  that  Mr.  Jenks 
left  the  purchase  price  on  deposit  with  the 
pnrchasera  with  the  agreement  that  It  was 
to  be  paid  to  him  upon  demand.  In  fact  » 
the  conrt  directed  its  disbursement    If  the 
syndicate  had  actually  delivered  the  purchase 
price  to  the  assignee  when  the  deeds  were 
delivered,   and   he   had   thai   deposited   the 
money  with  them,  to  be  paid  upon  an  actual 
demand,  as  the  court  directed  its  distribution, 
there  could  be  no  question  as  to  Ita  validity. 
Now,  this  hypottaeals  la  the  exact  legal  effect 


of  the  Bfeeeevaeat  of  the  parties  aa  t*  the 
purchase  price  remaining  with  the  purchas- 
ers, for  the  law  requires  no  needless  circum- 
locution. It  loiAs  to  the  aubstance,  not  the 
form,  of  a  transaction,  and  it  was  not  nec- 
essary for  the  parties.  In  order  to  make  a 
contract  for  the  deposit  of  the  money  with 
the  purchasers,  that  the  latter  should  hand 
It  to  the  assignee,  and  be  immediately  return 
it  to  them.  It  would  have  been  absurdly 
formal  to  have  done  so  In  this  case.  In  view 
of  the  special  facts  of  this  case,  It  would 
seem  that  it  could  not  be  Justly  claimed  that 
the  arrangement  made  by  the  assignee  to 
leave  the  purchase  price  in  the  hands  of  the 
purchasers,  to  be  paid  upon  an  actual  de- 
mand, was  a  violation  of  the  assignees'  offi- 
cial duty;  for  they  were  the  sureties  on  bis 
bond,  and  70  per  cent  thereof,  less  the  ex- 
penses, would  be  returned  to  them  by  way  of 
dividends.  But  were  it  otherwise,  the  pur- 
chasers would  be  bound  by  the  agreement 
O'Gorman  v.  Sabin,  62  Minn.  46,  64  N.  W. 
84.  This  case  then  falls  within  the  rule  that 
where  it  appears  from  a  contract  that  it  was 
the  intention  of  the  parties  thereto  that  the 
money  or  claim  which,  is  the  subject-matter 
thereof  was  to  be  paid  upon  a  demand  in 
fact  the  statute  of  limitations  does  not  begin 
to  run  until  an  actual  demand  for  payment 
is  made.  Brown  v.  Brown,  28  Minn.  601,  11 
N.  W.  64;  Branch  v.  Dawson,  33  Minn.  399, 
23  N.  W.  552.  The  demand  In  this  case  was 
made  October  7,  1893.  The  statute  began  to 
run  on  that  day,  which  was  less  than  six 
years  before  the  appellant  filed  his  claim 
with  the  receivers.  Therefore  it  was  not  then 
barred.  This  renders  it  unnecessary  to  de- 
termine the  precise  legal  effect  of  the  de- 
livery of  the  order  and  receipt  for  the  money 
by  Mr.  Jenks  to  Mr.  Horton,  and  their  de- 
livery by  the  latter  to  the  Bank  of  Minne- 
sota, and  the  transaction  then  bad  between 
the  bank  and  Mr.  Horton;  for,  whether  it 
amounted  to  any  equitable  assignment  of 
the  demand  (see  Iron  Works  v.  KUgore,  05 
Minn.  497,  67  N.  W.  1017),  or,  as  it  seems 
to  have  been,  a  payment  by  the  bank  of  the 
order  to  Mr.  Horton,  and  a  deposit  by  the  lat- 
ter of  the  amount  with  the  bank.  It  is  in  any 
event  liable,  as  it  owed  the  debt. 

Our  conclusion  Is,  and  we  so  bold,  that  the 
findings  and  decision  of  the  trial  court  to  the 
effect  that  the  plaintiff's  claim  is  barred  by 
the  statute  of  limitations  are  not  sustained 
by  the  evidence.  Judgment  reversed,  and  a 
new  trial  granted. 


CITY  OF  CHIPPEWA  FALLS  v.  HOPKINS. 
(Supreme  Court  of  Wisconsin.     March  19, 

1901.) 
HIOHWATB— OBSTRUCTION— ACTION    TO    RE- 
MOVE. 

1.  A  resolution  of  a  city  council  anthorizing 
the  city  attorney  to  commence  action  against 
H.  for  removal  of  an  obstruction  placed  by  him 
ncroHs  "extension  of  G.  street"  applies  to  an 
unnamed  hichway  branching  oA  from  Q.  street; 
the  proceedings  for  the  extenaioa  «t  Q.  street 
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from  th«  point  when  such  highway  branched 
off  baring  l>«en  fatally  defectire,  and  the  exten- 
sion bavine  been  closed  una  year  before. 

•I.  Repeal  of  Eev.  SL  1858,  c.  19,  S  86,  pro- 
viding that  "all  roada  not  recorded  which  Rball 
have  been  used  twenty  year*  or  more,  and 
roada  not  recorded  which  sliall  hereafter  l>e 
used  ten  years  or  more,  shall  be  deemed  pub- 
lic highways,"  and  enactment  of  Rev.  St.  1878, 
I  12M,  providing  that  "ail  roads  not  recorded 
which  snail  hare  been  or  shall  l>e  used  and 
worlied  as  public  highways  ten  years  or  more 
shall  be  deemed  public  highways,"  did  not  al- 
ter or  suspend  the  common-law  rule  that  a 
highway  may  be  created  by  user  alone  for  20 
years. 

3.  A  highway  is  not  discontinued  by  the  at- 
tempted laying  ont  of  another  to  take  its 
place;  the  proceedings  for  laying  out  the  new 
highway  having  been  void,  and  it  having  nev- 
er been  a  highway  in  fact. 

Appeal  from  drcnlt  court,  Obippewa  coim- 
ty;  James  O'Neill,  Judge. 

Action  by  the  city  of  Chippewa  Falls 
ocalnst  Wilaoa  Hopkins.  Judgment  Cor 
plaintiff.    Detendant  appeal^.    Affirmed. 

Tbto  la  an  action  in  equity,  brought  by  the 
city  to  compel  the  removal  of  obstructiona 
from  an  alleged  highway  and  to  enjoin  any 
fnrther  obstmctlon  thereof.  The  defendant 
In  hta  answer  denies  the  existence  of  any 
highway  at  tlie  place  in  question.  The  evi- 
dence upon  the  trial  showed  that  the  plain- 
tiff is  the  owner  of  the  N.  B.  >4  of  the  S.  E. 
•4  and  the  N.  W.  %  of  the  S.  E.  %  of  section 
7,  and  that  such  land  is  within  the  limits  of 
the  city  of  Chippewa  Falls.  The  disputed 
highway  runs  In  a  general  southwesterly  di- 
rection through  a  part  of  each  40  acres.  The 
following  map  shows  the  situation,  the  line 
marked  "Disputed  Highway"  being  the  cen- 
ter line  of  the  alleged  highway. 


The  daim  of  the  city  waa  that  a  highway 
existed  on  aald  line  by  .uaer  only  for  more 
than  ao  years  prior  to  the  year  1895.  Tlie 
court  found  aa  facta  that  at  the  time  of  the 
commencement  of  the  action  a  highway  ex- 
isted In  the  city  of  Ohlppewa  Falls,  the  cen- 
ter Une  thereof  lielng  the  line  marked  upon 
the  plat  as  "Disputed  Highway";  that  said 
hl^way  had  been  opened,  naed,  and  traveled 
by  the  general  public  continoously  for  more 
than  20  years  before  the  summer  of  1885,  and 
during  all  that  time  had  been  the  main  trav- 
eled highway  leading  from  Chippewa  Foils 
to  the  village  of  Barber  Mills  and -the  city 
of  Eau  Claire;  that  in  1806  certain  officers 
of  the  city  of  Chippewa  Falls  attempted  to 
change  the  course  of  said  highway  where  It 
crosses  the  defendant's  land,  by  opening  an- 
other highway  through  another  jwrt  of  said 
land,  but  that  said  new  highway  waa  opened 
without  defendant's  consent  and  without  any 
{woceedings  to  comply  with  the  law  regulat- 
ing the  opening  and  laying  ont  of  highways; 
that  after  the  opening  of  said  new  road,  for 
about  2  years,  nearly  all  the  travel  was  di- 
verted to  and  passed  over  said  new  road, 
but  the  old  highway  first  described  was  never 
entirely  abandoned  by  the  traveling  public, 
and  no  proceedings  w«re  taken  to  vacate  or 
disconttnoe  the  same;  that  ha  the  yeitr  1807 
the  defendant  fenced  in  and  plowed  the  said 
new  road  or  hi^way.  and  has  ketit  the  same 
Inclosed  and  plowed  ever  since,  asd  entirely 
prevented  any  use  thereof  by  the  public,  and 
denied  that  the  pnbUc  had  any  right  there- 
in; that  in  the  year  1897  the  defendant  aiao 
erected  fences  across  the  said  old  highway, 
so  as  to  entirely  prevent  pnbUc  travel  there- 
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•on,  and  atiU  maintains  said  fences;  that  the 
■commencement  of  thla  action  was  duly  au- 
thorized by  the  common  council  of  the  plain- 
tiff city.  As  conclusions  of  law  the  court 
found  that  the  pretended  alteration  of  said 
liighway  in  1885  was  Illegal  and  Toid,  and 
that  the  same  was  never  altered,  abandoned, 
or  discontinued;  that  the  old  highway  is  still 
a  lawful  highway  In  said  city;  that  the  de- 
fendant, by  obstructing  said  new  road  and 
preTentlng  use  thereof.  Is  estopped  from 
claiming  that  the  same  constituted  a  valid 
alteration  of  the  old  highway.  Upon  these 
findings  judgment  was  entered  for  the  plain- 
titf  according  to  the  prayer  of  the  complaint, 
and  the  defendant  appeals. 

W.  H.  Stafford  and  John  P.  Wall  (H.  H. 
Hayden,  of  counsel),  for  appellant.  W.  M. 
Bowe,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
Many  exertions  were  taken  by  the  appel- 
lant, bat  there  are  bat  four  questions  which 
require  diacosslon. 

1.  Was  It  shown  that  the  commencement 
of  this  action  was  properly  authorized  by  the 
common  council?  The  action  was  commen- 
ced by  tbo  dty  attorney,  the  complaint  being 
verified  by  the  acting  mayor.  By  the  char- 
ter of  the  city  (chapter  184,  Laws  1885),  the 
general  control  of  city  affairs.  Including  re- 
moval of  obstructions  from  streets.  Is  vested 
in  the  common  cooncU  by  the  usual  provl- 
flions.  By  section  6  of  subchapter  4  of  the 
charter  it  is  provided  that  "the  city  attorney 
shall  conduct  all  the  law  business  of  the  cor- 
poration and  of  all  departments  thereof,  and 
all  other  law  business  in  which  the  city  shall 
be  interested,  when  so  directed  by  the  com- 
mon conndL"  Prior  to  the  commencement 
of  this  action,  on  March  8, 1S98,  the  following 
resdution  was  passed  by  the  common  cotm- 
■dl:  "That  the  city  attorney  be,  and  he  Is 
hereby,  authorized  and  directed  to  commence 
an  action  against  WHson  Hopkins  for  the  re- 
moval of  an  obstruction  placed  by  him  across 
the  extension  of  Greenville  street  in  said 
city."  It  is  claimed  by  appellant  that  the 
commencement  of  an  action  like  the  present 
Is  indnded  under  the  head  of  "other  busi- 
ness," and  hence  that  it  must  be  directed  by 
the  common  coondl;  that  the  alleged  high- 
way In  qnestlon  is  not  in  any  proper  sense 
an  "extension"  of  Oreenvllle  street,  bat  that 
the  highway  attempted  to  be  opened  by  the 
city  in  1806,  without  compliance  with  the 
provisions  of  law,  mast  be  considered  as  an 
•extension  of  Greenville  street  referred  to  in 
the  resolntloa.  Conceding  for  the  sake  of 
the  argument,  bat  not  deciding,  that  the 
bringing  of  the  action  must  first  be  author- 
teed  by  the  common  council,  we  think  that 
the  readntion  of  the  connctl.  when  fairly  con- 
sidered, is  sufficient  authority.  It  was  am- 
ply proTMi  that  the  proceedings  by  which 
the  coondl  attempted  to  lay  out  the  supposed 


extension  westward  from  Oreenvllle  street  in 
1885  were  fatally  defective,  because  there 
was  never  any  notice  given  to  the  landowner 
of  the  pn^Msed  taking,  no  establishment  of 
the  necessity  of  condemnation  by  a  Jury,  and 
no  damages  ever  awarded  or  paid,  and  that 
the  same  was  permanently  dosed  up  by  the 
landowner  la  1807.  Thtis  It  is  evidmt  that 
this  supposed  extension  of  Greenville  street 
did  not  exist  In  March,  1896,  dfher  de  facto 
or  de  Jure.  Reference  to  the  map  shows  that 
any  person  traveling  on  Greenville  street  in 
a  westerly  direction  might,  and  probably 
would,  consider  the  disputed  highway  as  an 
extension  of  Greenville  street  to  the  west 
and  south.  While  the  highway  itself  has  not 
been  named,  and  ita  designation  as  an  exten- 
sion of  Greenville  to  not  perhaps  entirely  ac- 
curate, there  seems  no  doubt  but  that  the 
council  Intended  to  refer  to  It  in  the  resolu- 
tion above  quoted.  Neither  strict  nor  tech- 
nical construction  should  be  applied  to  the 
terms  of  such  an  authority. 

2.  Are  the  findings  of  fact  sustained  by  the 
evidence?  There  was  considerable  evidence 
both  ways  upon  these  questions,  especially 
upon  the  question  as  to  the  amount  of  travel 
over  the  disputed  highway,  and  the  question 
as  to  whether  such  travel  was  confined  to  a 
single  well-defined  track.  It  would  hardly 
be  profitable  to  review  It,  and  it  must  be  suf- 
CLcient  to  say  that  examination  of  the  proof 
shows  that  there  whs  ample  evidence  to  sus- 
tain the  findings. 

3.  Has  the  common-law  principle  that  a 
highway  may  be  established  by  20  years'  user 
been  abolished  in  this  state?  By  section  85, 
c.  19,  Rev.  St.  1858,  it  was  provided  that  "all 
roads  not  recorded  which  diall  have  been 
used  twenty  years  or  more,  and  roads  not  re- 
corded which  shall  hereafter  be  used  ten 
years  or  more,  shall  be  deemed  public  high- 
ways." This  section  was  repealed.  In  the 
Revised  Statutes  of  1878,  before  either  the 
ZO-year  period  or  the  10-year  period  had 
elapsed  as  to  the  highway  in  question  here, 
and  the  following  provision  todc  Its  place 
(Rev.  St.  1878,  9  1294):  "All  roads  not  re- 
corded which  shall  have  been  or  shall  be  used 
and  worked  as  public  highways  ten  years  or 
more  shall  be  deemed  public  highways." 
The  appellant's  contention  Is  that  by  this 
latter  statute,  the  common-law  prindple  that 
a  highway  may  be  established  by  20  years' 
use  alone  (if  any  such  prindple  exista)  is 
abolished  In  this  state,  and  that  since  the 
passage  of  that  statute  no  highway  can  be 
(created  by  use  alone,  but  that  working  must 
be  combined  therewith.  With  this  conten- 
tion we  cannot  agree.  In  Lemon  v.  Hayden, 
IS  Wis.  169,  and  in  Wyman  v.  State,  Id.  60S, 
it  was  held  In  effect  that  the  use  of  a  de- 
fective highway  by  the  public  for  20  years 
■with  the  assent  of  the  owner  was  conclusive 
evidence  of  dedication,  and  in  the  first  case 
cited  It  was  further  said  that  the  first  clause 
of  the  section  quoted  from  the  Statutes  of 
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1868  was  simply  declaratory  of  the  common 
law.  The  principle  that  20  years'  user  alone 
Is  sufficient  to  establish  a  highway  by  user 
la  either  expressly  or  Impliedly  recognized  in 
the  following  subsequent  cases  in  this  court: 
Hansom  ▼.  Taylor,  23  Wis.  647,  OTerruUnr 
State  y.  Joyce,  19  Wis.  90;  State  v.  Castle, 
44  Wis.  670;  Village  of  Pewaukee  t.  Savoy, 
108  Wis.  271,  79  N.  W.  436;  Strieker  T.  Town 
of  Eeedsburg,  101  Wis.  467,  77  N.  W.  897. 
The  proposition  that  a  well-established  prin- 
ciple of  common  law  has  been  abrogated  by 
the  rei>eal  of  a  statute  which  was  simply  de- 
claratory of  the  common  law  is  novel,  to  say 
the  least,  and  will  not  beer  elaminatlon.  If 
a  law  should  be  passed  declaring  that  an  as- 
sault and  battery  was  a  tort  and  that  the 
Injured  party  should  have  a  cause  of  action 
to  recover  damages  therefor,  we  do  not  sup- 
pose It  would  be  argued  that  the  repeal  of 
the  law  would  put  an  end  to  all  civil  lia- 
bilities for  assault  and  battery.  By  section 
13  of  article  14  of  the  constitution  of  this 
state  such  parts  of  the  common  law  as  were 
in  force  at  the  time  of  the  adoption  of  the 
constitution  continue  a  part  of  the  law  until 
altered  or  suspended  by  the  legislature.  An 
act  which  Is  simply  declaratory  of  a  common- 
law  principle  gives  no  substantial  right. 
How,  then,  can  its  repeal  take  away  any 
substantial  right?  The  question  seems  to 
answer  Itself.  An  analogous  question  arose 
In  the  case  of  Wilson  v.  Henry,  40  Wis.  694, 
where  it  was  argued  that  the  statutory  defi- 
nitions of  the  conditions  necessary  to  estab- 
lish adverse  possession  under  paper  title  ex- 
cluded all  other  conditions;  but  it  was  held 
by  this  court  that  whatever  would  constitute 
adverse  possession  under  paper  title  outside 
of  the  statute  (1.  e.  at  common  law)  still  con- 
stitutes it,  notwithstanding  the  statutory 
definitions.  We  conclude  that  the  repeal  of 
section  85,  c.  19,  Rev.  St  1K)8,  ^nd  the  en- 
actment of  section  1278,  Rev.  St  1878,  did 
not  alter  or  suspend  the  common-law  rule 
that  a  highway  may  be  created  by  user  alone 
for  20  years,  but  simply  added  the  require- 
ment of  working  to  make  complete  the  oper- 
ation of  the  10-year  statutory  user. 

4.  It  is  claimed  that  the  old  road  was  dis- 
continued by  the  laying  out  and  opening  of 
the  supposed  new  highway  In  1805,  or,  at 
least  that  the  city  Is  estopped  from  now 
claiming  the  existence  of  the  old  highway. 
Neither  of  these  claims  Is  tenable.  As  to 
the  first  proposition.  It  is  sufficient  to  say 
that  the  supposed  new  highway  was  never 
a  highway  in  fact,  and  that  to  constitute  a 
discontinuance  of  a  highway  by  the  laying  of 
another  to  accomplish  the  same  purpose,  that 
other  must  necessarily  be  laid.  This  seems 
self-evident  As  to  the  second  proposition, 
we  have  found  no  acts  of  sufficient  signifi- 
cance on  the  part  of  the  defendant  result- 
ing from  the  city's  action,  to  justify  the  ap- 
plication of  the  principle  of  estoppel,  and, 
furthermore,  no  such  defense  was  pleaded. 
Judgmoit  affirmed. 


STATE  T.  CHICAGO,  R.  I.  &  P.  B.  00. 

(Supreme  Court  of  Nebraska.    March  20,  1901.) 

FBDBRAL  COURTS— JURISDICTION— IN- 
JUNCTION. 

1.  An  injunction  issued  by  the  eircait  court 
of  the  United  States  cannot  lawfully  forbid  the 
attorney  general  from  suing  for  penalties  claim- 
ed by  the  state  under  section  9  of  the  maxi- 
mum freight  law  (chapter  72,  art  12,  Comp. 
St  1809). 

2.  It  18  a  maxim  of  general  jurisprudence 
that  a  party  la  not  concluded  by  a  jndgment  ot 
decree  rendered  in  an  action  to  which  he  was 
not  a  party. 

3.  The  judicial  power  of  the  United  States 
does  not  extend  to  actions  brought  by  individa- 
als  or  corporations  against  a  state. 

4.  A  party  is  not  released  from  his  obliga- 
tion to  A.  because  B.  has,  by  injunction  oa 
otherwise,  prevented  him  from  performing  that 
obligation. 

(Syllabus  by  the  0>nrt) 

Action  by  the  state  against  the  Chicago 
Rock  Island  &  Pacific  Railroad  Oompany. 
Motion  for  judgment  denied. 

The  Attorney  General,  for  the  State.  Wool- 
worth  &  McHugh,  M.  A.  Low,  and  W.  F. 

Evans,  for  defendant 

SULLIVAN,  J.  This  is  an  action  institut- 
ed in  this  court  by  the  state  to  recover  of 
the  defendant  company  certain  penalties 
claimed  to  be  due  under  the  act  of  1893 
known  as  the  "Maximum  Freight  Law." 
The  defendant  answered,  alleging  that  the 
attorney  general  had  been  enjoined  by  the 
circuit  court  of  the  United  States  for  the 
district  of  Nebraska  from  commencing  or 
prosecuting  any  action  under  the  provisions 
of  said  law.  This  allegation  was  construct- 
ively admitted,  and  thereupon  the  defendant 
moved  for  Judgment  on  the  pleadings.  The 
motion  was  submitted  on  the  5th  inst,  and 
taken  under  advisement  We  have  given 
the  question  In  controversy  considerable  at- 
tention, and  we  are  all  of  opinion  that  the 
application  for  Judgment  should  be  denied. 
The  preliminary  order  of  the  federal  court  is 
binding  only  on  the  parties  to  the  action  in 
which  it  was  Issued.  To  the  ^tent  that  it 
assumes  to  forbid  the  Institution  and  prose- 
cution of  actions  like  the  present  one.  It  is 
utterly  and  absolutely  null.  The  Judicial 
power  of  the  United  States  does  not  extend 
to  any  suit  In  law  or  equity  brought  either 
by  a  natural  person  or  a  corporation  against 
a  state.  The  circuit  court  was  therefore 
without  power  or  authority  to  enjoin  the 
state,  either  directiy  or  indirecUy,  from  su- 
ing in  its  corporate  capacity  to  recover  a 
sum  of  money  claimed  to  be  due  it  as  pen- 
alties under  the  maximum  freight  law.  It  is 
not  only  an  unquestioned  rule  of  the  com- 
mon law,  but  a  maxim  of  general  jurispru- 
rdence,  that  no  one  is  concluded  by  a  judg- 
ment or  decree  rendered  in  a  case  to  which 
he  was  not  a  party.  Hie  state,  in  its  cor- 
porate character,  had  no  Interest  whatever 
in  the  suit  in  the  federal  court;  and  conse- 
quentiy  the  provisional  injunction  was  inef- 
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tectoal  aa  to  It,  and  equally  ineffectual  as 
to  the  attorney  general  and  other  offlcera  or 
agents  through  which  It  must  necessarily 
act  in  asserting  its  rights  in  courts  of  Jus- 
tice. The  attorney  general  was  not  enjoined 
on  the  theory  that  he  was  acting  as  the 
agent  of  the  state,  but  on  the  theory  that 
be  was  acting  without  lawful  authority  from 
any  source;  that  in  attempting  to  enforce, 
for  tb«  benefit  of  the  general  public,  the 
schedule  of  charges  prescribed  by  the  act  of 
1893,  he  was  proceeding  under  color  of  an 
onccnstltutlonal  law,  and  was  therefore  in- 
dividually liable  as  a  wrongdoer.  The  writ 
operated  upon  him  personally,  and  not  upon 
him  as  an  organ  of  the  state.  The  eleventh 
amendment  to  the  federal  constitution  would 
be  effectually  emasculated  if  it  were  permis- 
sible to  enjoin  or  coerce  the  agents  through 
which  a  state  performs  its  corporate  func- 
tions. Restraint  or  coercion  of  the  agent 
would  be,  in  OTerything  but  form,  restraint 
or  coercion  of  the  principal.  That  the  state 
la  entitled  to  prosecute .  this  action  to  Judg- 
ment is  a  pr<90sltion  abundantly  supported 
by  decisions  of  the  supreme  court  of  the  Unit- 
ed States,  and  it  Is  almost  needless  to  add 
that  the  right  to  sue  includes  the  right  to 
act  through  the  attorney  general.  Louis- 
iana T.  Jumel,  107  U.  &  711,  2  Sup.  Ct  128, 
27  !•■  Bd.  448;  Cunningham  t.  Ralboad  Co., 
lOe  U.  S.  446,  3  Sup.  Ct  292,  e09,  27  L.  E>d. 
902;  Hagood  t.  Southern,  117  U.  S.  C2,  6  Sup. 
Ct  608,  29  U  Ed.  806;  In  re  Ayers,  123  U.  S. 
448.  8  Sup.  Ct  164,  31  U  Ed.  216;  Beagan 
T.  Trust  Co.,  164  U.  S.  S62,  14  Sup.  Ct  1047, 
38  L.  Bd.  1014;  Scott  y.  Donald,  165  U.  S.  68, 
17  Sup.  Ct  266,  41  Im  Ed.  682;  Harkrader  t. 
Wadley,  172  U.  S.  148,  19  Sup.  Ct  119,  43  Ia. 
fid.  399;  Fltts  V.  McGhee,  172  U.  S.  616,  19 
Sap.  Ct  269,  43  Ll  Ed.  636.  See,  also,  Mc- 
Whorter  v.  Railroad  Co.  (Fla.)  5  South.  129, 
2  li.  R.  A.  604,  and  MarshaU  t.  Clark.  22  Tex. 
23. 

'nie  tact  that  the  defendant  has  submit- 
ted to  the  injunction  issued  against  It  is,  of 
coarse,  no  defense.  If  it  has  been  rightfully 
enjoined,  thai  the  state  cannot  succeed  In 
this  action,  and  no  harm  will  be  done;  but 
if  the  injunction  was  wrongfully  issued,  the 
company  must  pay  the  penalties  that  have 
accraed  to  the  state,  and  look  to  the  injunc- 
tion bond  for  indemnity.  A  party  Is  not  re- 
leased from  his  obligation  to  A.  because  B. 
Iiaa,  by  injunction  or  otherwise,  prevented 
blm  from  performing  that  obligation. 

There  may  be  another  reason  why  the  in- 
junction against  the  attorney  general  Is  not 
valid.  It  was  issued  by  the  United  States 
district  Judge  in  1893,  and  it  does  not  appear 
that  it  has  tieen  continued  in  force  by  the 
circuit  court  It  is  our  understanding  that 
an  order  of  this  kind  does  not  possess  such- 
extraordinary  vitality;  but  as  the  point  was 
not  at  all  discussed  by  counsel  at  the  bar 
or  in  the  briefs,  we  do  not  make  it  to  any 
extent  the  basis  of  our  decision.  The  mo- 
tl<m  for  Judgment  Is  denied. 


OURSKE  y.  KBLPIN  et  aL 

(Supreme  Court  of  Nebraska.    March  20,  1901.) 

APPBAL— REVIEW— COUNTERCLAIM. 

1.  A  finding  of  fact  by  the  district  court,  based 
on  conflicting  evidence,  will  not  be  distuioed  on 
review. 

2.  When  the  right  to  a  counterclaim  depends 
wholly  upon  statute,  the  defendant  must  not 
only  plead  a  good  cause  of  action  in  his  favor 
against  the  pTnintiff,  but  he  must  allege  tacts 
which  bring  bis  claim  within  the  provisions 
of  the  statute. 

8.  Matters  accruing  subsequently  to  the  bring- 
ing of  the  action  cannot  be  pleaded  as  a  coun- 
terclaim. 

(8f  Uabns  by  the  Court) 

Appeal  from  district  court  Douglas  coun- 
ty;  Scott  Judge. 

Action  by  Edward  Ourske  against  Edvrard 
Kelpln  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    AfiSnned. 

C.  A.  Baldwin,  Warren  Switzler,  and  A.  S. 
Churchlil,  for  appellant  a  J.  Smyth,  for  ap- 
pellees. 

NOBVAIa  a  J.  This  suit  was  instituted 
to  foreclose  a  real-estate  mortgage  given  by 
the  defendants  to  plaintiff.  One  of  the  de- 
fenses was  payment  The  defendants  also 
sought  to  recover,  by  way  of  a  counterclaim, 
the  statutory  penalty  of  $100  for  fallnve  of 
plaintiff  to  release  and  discharge  the  mort- 
gage of  record.  The  court  found  that  the 
mortgage  debt  bad  been  paid,  and  denied  de- 
fendants the  $100  penalty.  Both  parties  com- 
plain of  the  decision. 

On  the  question  of  payment  the  evidence 
was  very  conflicting.  That  adduced  J)y  the 
defendants  was  sufficient  to  establish  that 
the  note  and  mortgage  had  been  paid,  while 
the  proofs  Introduced  by  plaintiff  were  ample 
to  sustain  his  conclusion.  The  doctrine  of 
this  court  long  adhered  to,  la  that  findings 
based  upon  conflicting  evidence  will  not  be 
investigated  on  review.  So,  applying  the  rule 
to  this  case,  the  decree  canceling  the  mort- 
gage is  sustained.  There  was  no  error  com- 
mitted in  refusing  to  allow  defendants  the 
statutory  penalty  of  $100,  for  more  than  one 
reason.  In  the  first  place,  the  alleged  coun- 
terclaim is  not  sufllciently  pleaded  In  the  an- 
swer. It  is  there  alleged  that  "these  defend- 
ants, Edward  and  Matilda  Kelpln,  state  to 
the  court  that  they  demanded  of  the  said 
Ourske  that  he  cancel  said  mortgage  of  rec- 
ord, and  at  the  same  time  they  tendered  to 
blm  his  reasonable  charges  therefor;  but  the 
said  Ourske  refused  and  neglected,  and  still 
refuses  and  neglects,  to  discharge  the  same, 
or  to  execute  and  acknowledge  a  certificate 
of  discharge  or  release  thereon,  and  he  has 
thereby  become  and  is  now  liable,  under  the 
statute,  to  these  defendants,  Edward  Kelpln 
and  Matilda  Kelpln,  in  the  sum  of  $100  dam- 
ages." By  section  29,  c  73,  Comp.  St,  the 
mortgagee  of  real  estate,  his  personal  repre- 
sentative or  assignee,  after  full  payment  of 
the  mortgage  debt,  is  liable  to  the  statutory 
penalty  of  $100,  if  he  shall  tor  the  space  of 
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Beren  days  after  being  requested,  and  after 
tender  of  bis  reasonable  cbarges,  refuse  or 
neglect  to  discbarge  tbe  same,  or  to  execute 
or  acknowledge  a  certificate  of  discharge  or 
release  of  tbe  mortgage.  Tbe  penalty  accrues 
«nly  wbere  tbere  bas  been  a  neglect  or  re- 
fusal to  discharge  the  mortgage,  or  to  exe- 
cute or  acknowledge  a  certlUcate  of  dis- 
charge, for  tbe  space  of  seven  days  after  de- 
mand and  the  tender  of  reasonable  charges 
therefor.  It  will  be  observed  that  It  Is  not 
alleged  that  plaintiff  for  the  period  of  seven 
days,  or  for  any  other  stated  time,  had  neg- 
lected or  refused  to  release  tbe  mortgage. 
The  demand  upon  bim,  and  tbe  tender  of 
fees  or  charges,  may  bare  been  made  tbe 
day  the  answer  was  flled.  The  defendants' 
right  to  the  $100  depends  wholly  upon  the 
statute,  and  they  must  allege  facts  which 
bring  tbelr  claim  wltbiD  tbe  terms  of  the 
statute.    This  they  did  not  do. 

Further,  it  is  not  disclosed  that  'any  de- 
mand was  made  upon  plaintiff  to  release  or 
discbarge  tbe  mortgage,  or  that  any  tender 
of  fees  or  charges  was  made  prior  to  the  com- 
mencement of  this  suit  Matters  accruing  sub- 
sequently to  the  bring^lng  of  the  fcffeclosure 
suit  are  not  available  as  a  counterclaim.  Simp- 
Boa  v.  Jennings,  15  Neb.  671,  19  N.  W.  478; 
Investment  Oo.  v.  Hutto,  48  Kan.  166,  28  Pac. 
668;  Jones  v.  Swank,  64  Minn.  269,  55  N.  W. 
1126.    The  decree  is  therefore  affirmed. 


GOAD  T.  TRAVBLBR8'  INS.  00.  OP  HART- 
FORD, OONN. 
(Supreme  Court  of  Nebraska.    March  20,  1901.) 

ACCIDENT  INSURANCE— PARTIAL  DISABIUTT 
— WHOUiT  DISABLED— BVIOBNCB. 

1.  In  a  policy  of  accident  insurance,  wlierein 
it  is  provided  for  indenmity  when  tiie  injury 
resulting  from  an  accident  shall  "wholly  dis- 
able him  from  transacting  any  and  every  kind 
of  business  pertaining  to  his  occupation,"  a 
partial  disability  onl7,  in  conducting  the  busi- 
ness pertaining  to  the  occupation  given,  will 
not  justify  a  recovery,  under  the  provisions  of 
the  policy. 

2.Trhe  phraae.  "wholly  disabled,"  should  be 
given  a  reasonable  and  practical  construction, 
so  at  to  carry  out  the  intention  of  the  parties, 
and  i^ve  to  the  assured  the  protection  contract- 
ed for. 

3.  If  an  injury  received  by  the  assured  ren- 
ders him  less  capable  of  performing  the  duties 
required  in  the  conduct  of  his  business,  but  not- 
vrifltstanding  the  same  he  is  able  to  devote  sub- 
stantially all  of  his  time  to  the  business,  and 
to  do  practically  all  kinds  of  work  and  perform 
all  necessary  acts  for  the  prosecution  thereof, 
and  accomplish,  substantially,  results  of  the 
same  character  as  before  the  injury,  he  would 
not  be  wholly  disabled  from  traneacting  "any 
and  every  kind  of  business  pertaining  to  his 
occupation,"  within  the  meaning  of  the  con- 
tract of  insnrance. 

4.  Where  t)iere  are  different  branches  of  the 
business  pertaining  to  the  occupation  in  which 
a  party  is  insured,  the  prosecution  of  one  of 
which  might  be  prevented  by  an  injury,  and  yet 
the  other  engaged  in,  prosecuted,  and  carried 
on,  the  bijnry  would  not  then  be  regarded  as 
preventing  the  assured  from  performing  "any 
and  every  kind  of  business  pertaining  to  his  oc- 
cnpation,"  within  the  meanrag  of  the  policy. 


6.  Bvldenoe  examined,  and,  when  most  favor^ 
ably  construed  towards  the  plaintiff,  held,  the 
jury  would  not  be  warranted  in  inferring  »  to- 
tal disability,  within  the  meaning  of  the  con- 
tract, entitling  the  plaintiff  to  recover,  and  that 
a  peremptory  instruction  to  return  a  verdict  t«r 
the  defendant  was  proper. 

(Syllabus  by  the  Court.) 

Error  to  distrlirt  court  Douglas  county; 
Fawcett,  Judge. 

Action  by  J<An  F.  Goad  against  the  Trav- 
elera'  Insurance  Company  of  Hartfcwd,  Oonn. 
Judgment  for  defendant  and  plaintiff  brings 
error.    Affirmed. 

C.  J.  Smyth  and  J.  J.  O'Connor,  for  plain- 
tiff in  error.  W.  W.  Morsman,  tor  defendant 
In  error. 


HOLGOMB,  J.  A  policy  of  accident  Insur- 
ance was  issued  to  plaintiff  In  error,  also 
plaintiff  below,  by  tbe  defendant  insurance 
company,  in  which  it  was  provided  that  the 
insurance  was  "against  loss  of  time,  not  ex- 
ceeding 26  conaecutlye  weeks,  resulting  Cn>n> 
bodily  injuries  effected  during  the  term  of 
this  Insnrance,  through  external,  violent  and 
accidental  means,  which  shall.  Independent- 
ly of  all  other  causes,  immediatdy  and  whol- 
ly disable  him  from  transacting  any  and 
every  kind  of  business  pertaining  to  his  oc- 
cupation." In  the  policy  tbe  occupation  was 
given  as  a  capitalist  It  being  a  preferred 
classlflcatioD  of  risks.  The  plaintiff,  accord- 
ing to  the  allegations  of  the  petition,  re- 
ceived, dating  tbe  continuance  of  the  policy, 
a  personal  injury  by  the  bursting  of  a  bottle, 
cntting  bis  left  hand,  the  cut  being.  It  is  al- 
leged, "quite  deep,  severing  several  of  the 
tendons  of  the  fingers  and  damaging  others, 
and  he  thereby  became  totally  disabled  from 
attending  to  any  bosiness.  said  hand  betng 
totally  disabled."  After  Issue*  were  Joined 
and  a  trial  to  a  Jury,  tbe  court  on  the  re- 
quest of  the  defendant,  peremptorily  instruct- 
ed tbe  Jurr  that  "under  the  pleadings  and 
the  proof  in  this  case,  the  plaintiff  cann«t  re- 
cover, and  the  Jury  will  therefore  retom  a 
verdict  for  the  defendant"  An  exception  to 
the  instruction  was  duly  taken,  and  upon  a 
motion  for  a  new  trial  bdng  overruled,  and 
Judgment'  entered  on  the  verdict  error  pro- 
ceedings were  begun  in  this  court  to  secure 
a  reversal  of  the  JudgmsBt 

The  sole  question  presented  and  argued  Is 
whether,  under  the  evidence,  the  question  of 
total  disability  of  the  plaintiff  from  the  ef- 
fects of  the  injury  sustained  and  pleaded  in 
the  petition  should  have  been  submitted  to 
the  Jury  as  a  question  of  fact  for  their  deter- 
mination; or,  to  state  the  proposition  In  an- 
other way,  would  the  evidence  support  a 
verdict  for  tbe  plaintiff  had  the  Jury  so 
found? 

Tlie  injury  occurred  September  17,  18B3. 
It  is  described  by  the  physician  called  to 
dress  it  as  "a  slight  laceration,  as  I  remem- 
ber it  now,  over  the  back  «rf  his  loft  hand, 
*    *    *    an   inch  and  a  half  back  ot  the 
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knuckle  of  the  first  finger.  *  *  *  I  tblnk 
it  was  probably  about  a  quarter  of  an  Inch 
[acroaa].  •  •  •  It  went  through  tie  akin, 
and,  as  I  remember  It  throusb  the  outside 
of  this  tendon  [of  the  flrat  finger].  I  re- 
moved a  small  piece  of  glass  from  the  wound, 
and  then  I  dressed  the  wound."  On  Febru- 
ary 5tb,  "»»  1  recollect,  there  was  a  slight 
elevation  at  the  seat  of  the  original  injury, 
and  on  pressure  I  felt  confident  that  I  de- 
tected a  piece  (tf  glass.  I  opened  It,— made  a 
slight  opening,— «nd  extracted  a  small  piece 
of  glaaa  that  I  had  failed  to  discover  on  the 
IStb  of  September.  1898."  The  witness  had 
seen  the  wound  professionally  several  times 
between  the  time  when  the  injury  occurred 
and  Febmaiy  Sth,  when  the  second  piece  of 
glasa  was  removed,  and  once  afterwards.  In 
deacriblng  the  injury  farther,  he  says:  "His 
hand  was  quite  tender  In  that  location,  and 
there  was  inability  to-^that  Is  what  causes 
him  palo— to  extend  or  flex  these  fingers  of 
his  left  hand.  •  •  •  This  tendon  that 
supports  and  controls  the  first  finger  was 
very  much  lacwated."  The  following,  aside 
from  the  foregoing,  may  be  regarded  as  a 
fair  epitome  of  the  testimony  of  the  case  re- 
garding the  plaintiff's  ability  to  conduct 
oversee,  and  attend  to  his  business:  He 
went  to  his  office  the  day  following  the  ln>- 
Jory,  which  occurred  on  Sunday,  and  was 
not  at  any  time  subsequently  prevented,  by 
reason  of  the  injury,  from  going  to  his  office 
and  directing  the  management  of  his  busi- 
ness affairs.  He  visited  the  W<»ld'B  Fair 
at  Gfaleago  for  a  week  the  latter  part  of  the 
same  month  the  Injury  was  received.  Be 
was  able  to  attend  meetings  «<  the  board  of 
directors  of  banks  in  which  he  had  an  inter" 
est  in  both  Omaha  and  Sooth  Omaha.  He 
wrote  iett.»s,  dictated  others,  and  signed 
checks.  He  was  at  his  office  to  look  after 
his  baslness  Intwests  every  day,  unless .  call- 
ed daewhere  on  other  business  matters  or 
when  visiting  the  World's  Fair.  He  was  nn- 
aide  to  button  his  collar,  tie  his  .shoes,  or 
Avlde  his  food  at  meals.  He  experienced  a 
gteat  deal  of  pain  in  ccmsequence  of  the  ao- 
cident.  Be  had  interests  in  different  parts 
of  the  state;  in  California,  and  Texas,  which 
be  claims  he  did  not  and  could  not  person- 
ally Tlalt  and  look  after  during  the  time  menr 
ttoned.  and  when  the  injury  is  claimed  to 
have  totally  disabled  him  from  attending  to 
his  baslness.  While  the  plaintiff  testifies  to 
his  disabilities  from  the  accident,  he  does 
not  testify  to  facts  upon  which  to  base  an 
inference  that  he  was  prevented  from  per- 
forming any  of  the  more  important  duties  or 
work  portioning  to  bis  business  or  occupa- 
tion as  a  capitalist  It  is  not,  we  think, 
shown  that  he  was  unable  to  do  any  usual 
and  ordinary  wortc  pertaining  to  his  occupar 
tlon,  with  the  possible  exception  ot  letter 
writing,  and  he  says  on  this  point  that  his 
correspondence  was  limited,  that  be  dictated 
some  ot  it,  and  also  that  he  could  write  by 
holding  bis  left  band  up,  which  position,  it 


appears,  was  necessary  to  avoid  severe  pain 
from  the  injury. 

The  policy  indemnified  him  against  loss  of 
time  when.  Independent  of  all  other  causes, 
he  was  wholly  disabled  by  accident  "from 
transactiug  any  and  every  kind  of  business 
pertaining  to  bis  occupation."  Will  the  evi- 
dence sustain  a  recovery  under  these  provi- 
sions? What  are  the  Just  deductions  to  be 
made  with  reference  to  the  ability  of  the 
plaintiff  to  attend  to  and  carry  on  his  busi- 
ness notwithstanding  the  injury  received; 
We  think  the  only  Just  inference  warranted 
is  that  the  conduct  of  his  own  business  was 
substantially  carried  on  by  him  after  the 
Injury  the  same  as  before  He  attended  to 
his  business  at  all  times.  He  employed  no 
substitnte  during  any  portion  of  the  time; 
At  no  time  was  be  prevented  from  leaving 
his  home,  attending  his  office,  directing  his 
business,  or  taking  part  in  the  deliberatiois 
of  the  boards  of  directors  of  the  banks  in 
which  he  was  interested.  The  injury  was 
of  the  left  handy  and  doubtless  a  very  pain- 
ful one;  but  It  does  not  appear  that  the  pain, 
notwithstanding  its  severity,  incapacitated 
bim  from  the  management  and  direction  of 
bis  Tarions  business  enterprises  in  which  be 
was  engaged  or  had  an  Interest.  He  was  re- 
quired to  exercise  liis  mind  and  business 
judgment  rather  than  employ  any  member 
of  his  body  in  prosecuting  his  worlK.  EUs 
correspondence  is  perhaps  an  exception,  and 
yet  from  his  testimony  it  Is  quits  clear  that 
this  branch  of  his  business  affairs  suffered 
no  substantial  impairment  by  reason  of  the 
injury,  and  his  letter  writing  and  check 
signing  were  performed  substantially  as  be- 
fore the  injury.  It  may  be  conceded  that 
be  was  unable,  during  the  time  of  the  In- 
Jury,  to  visit  and  personally  inspect  his  basl- 
ness enterprises  in  other  states;  and  yet  this 
could  only  be  regarded  as  but  a  minor  part 
of  his  general  business,  and  especially  in 
view  of  the  fact  that  the  management  of 
such  enterprises  was  generally  by  proxy  and 
through  correspondence.  The  Injury,  at 
most,  deferred  for  a  short  time  a  personal 
visit,  but  did  not  prevent  the  management 
of  the  business  in  the  usual  way. 

To  sum  up,  it  appears  from  the  record 
that  plaintiff's  business  matters  were  attend- 
ed to,  looked  after,  and  directed  by  him, 
during  the  period  for  which  a  recovery  Is 
sought,  much  in  the  same  manner,  speaking 
generally,  and  substantially  In  all  important 
particulars,  as  he  was  accustomed  to  do  be- 
fore the  accident.  It  Is  true,  as  vre  view  the 
evidence,  that  during  most  of  the  period 
mentioned  he  was  greatly  inconvenienced  In 
the  j;>rosecutlon  of  his  business  by  reason  of 
the  injury,  and  especially  because  of  its 
painful  character,  and  that  he  was  not  able 
to  devote  himself  to  his  work  with  the  close 
application,  energy,  and  attention  in  the  per- 
formance of  details  that  he  otherwise  would. 
His  ability  to  concentrate  his  mind,  and  ex- 
ercise cool,  delitierate,  and  calculatinK  Judg- 
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ment,  regardinsr  business  affairs,  may  bare 
be«n  more  or  less  Impaired  by  reason  of  tbe 
Injury.  But  tbeee  matters  can  only  be  re- 
garded in  tbe  light  of  a  partial  disability, 
for  which  no  recovery  was  contemplated  or 
can  be  had. 

The  evident  intention  of  tbe  parties,  as 
disclosed  by  the  contract  of  Indemnity,  is 
that  the  assured  shall  be  "wholly  disabled," 
the  phrase,  of  course,  to  be  given  a  reason- 
able and  practical  construction,  so  as  to  car- 
ry out  the  intent  of  the  parties,  and  to  give 
to  the  assured  the  protection  contracted  for. 
It  is,  however,  not  contemplated  by  the  par- 
ties that  a  recovery  can  be  had  for  a  dis- 
ability that  Is  partial  only.  The  parties  con- 
tracted for  an  indemnity  for  a  total  disa- 
bility, and  upon  which  the  consideration  re- 
quired to  be  paid  by  the  assured  was  based. 
Without  discussing  the  reason  or  practical 
wisdom  for  such  provisions  in  this  charac- 
ter of  insurance,  we  conceive  a  fair  con- 
struction of  the  contract  to  require  that, 
where  the  disability  is  parMal  only,  no  lia- 
bility attaches  to  the  insurer  under  the  terms 
of  the  policy.  If  the  injury  received  by  the 
assured  renders  him  less  capable  of  perform- 
ing the  duties  required  in  the  conduct  of  bis 
business,  but,  notwithstanding  the  same,  he 
is  able  to  devote  substantially  all  of  his  time 
to  the  business,  and  to  do  practically  all 
kinds  of  work,  and  perform  all  the  necessa- 
ry acts  for  the  prosecution  thereof,  and  ac- 
complish, substantially,  results  of  the  same 
character  as  before  the  injury,  he  would  not 
be  "wholly  disabled  from  transacting  any 
and  every  kind  of  business  pertaining  to  his 
occupation,"  within  the  meaning  of  tbe  con- 
tract of  Insurance.  In  Turner  v.  Casualty 
Co.,  112  Mich.  425,  70  N.  W.  888,  38  L.  B.  A. 
629,  under  a  policy  of  similar  terms  as  in  tbe 
case  at  bar,  it  is  held  that  an  injury  from 
dislocation  of  a  shoulder  of  a  real-estate 
broker  is  not  partial  only,  so  as  to  deprive 
him  of  a  right  to  recover,  when,  although 
be  goes  to  his  office  every  day,  he  is  prac- 
tically nnable  to  do  any  kind  of  work.  This 
statement  appears  to  be  sound,  but  we 
think  a  difference  exists  as  to  the  facts,  it 
appearing  in  the  present  case  that  plaintiff 
was  able  to  practically  perform  all  impor- 
tant duties  devolving  on  him  in  the  conduct 
of  his  business  as  a  capitalist  In  the  opin- 
ion in  tbe  case  Just  cited,  it  is  said:  "We 
find  nothing  in  the  record  which  shows,  or 
tends  to  show,  from  the  testimony  of  tbe 
plaintiff  or  his  attending  physician,  that  tbe. 
plaintiff  was  not  totally  disabled  from  at- 
tending to  and  prosecuting  any  and  every 
kind  of  business  pertaining  to  his  occupa- 
tion." We  do  not  think  the  same  can  be 
said  of  tbe  record  In  the  case  at  bar.  A 
rale  of  constraction  relative  to  contracts  of 
indemnity  of  the  kind  under  consideration, 
which  appeals  to  us  as  being  grounded  in 
wisdom  and  sound  reasoning,  is  found  in  tbe 
case  of  Young  v.  Insurance  Co.,  80  Me.  244, 
18  AtL  886,  where  it  is  sUted  by  the  Judge 


writing  the  opinion:  "A  contract  of  insur- 
ance Is  to  receive  a  reasonable  construction 
so  as  to  effectuate  the  purpose  for  wbicb  it 
was  made.  In  cases  of  doubt,  it  Is  to  be 
liberally  construed  in  favor  of  tbe  Insured 
that  in  all  proper  cases  he  may  receive  the 
indemnity  contracted  for.  At  the  same  time, 
legal  effect  should  be  given  to  all  the  lan- 
guage used  for  the  purpose  of  guarding  the 
company  against  fraud  and  imposture.  The 
object  to  be  accomplished  by  this  contract 
VTas  indemnity  to  the  plaintiff  for  loss  of 
time  from  being  wholly  disabled  from  pros- 
ecuting his  business  by  an  injury  received 
as  specified  in  the  policy.  He  was  not  able 
to  prosecute  his  business  unless  he  was  able 
to  do  all  the  substantial  acts  necessary  to 
be  done  in  its  prosecution.  If  the  prosecu- 
tion of  the  business  required  him  to  do  sev- 
eral acts  and  perform  several  kinds  of  la- 
bor, and  he  was  unable  to  do  and  perform 
one  only,  he  was  as  effectually  disabled  from 
performing  his  business  as  if  be  conld  do 
nothing  required  to  be  done,  and,  while  re- 
maining in  that  condition,  he  would  suffer 
loss  of  time  in  tbe  business  of  his  occnpa- 
tion."  It  is  not  to  be  doubted  that  if,  in 
the  prosecution  of  a  business,  several  neces- 
sary acts  are  to  be  performed  to  accompUsb 
the  work  engaged  In,  and  one  Is  disabled 
from  performing  one  or  more  of  tbe  neces- 
sary acts,  such  disability  would  render  him 
totally  disabled  from  prosecuting  such  busi- 
ness. A  distinction,  however,  is  to  be  made 
between  the  prosecution  of  a  business  such 
as  that  Just  spoken  of  and  one  where  there 
are  several  branches,  the  prosecution  of  one 
of  which  might  be  prevented  by  an  injury, 
and  yet  other  branches  of  his  business 
might  be  engaged  in,  prosecuted,  and  car- 
ried on,  and  the  Injury,  therefore,  would  not 
be  regarded  as  a  total  disability,  preventing 
the  assured  from  performing  "any  and  ev- 
ery kind  of  business  pertaining  to  bis  oc- 
cupation," under  the  provisions  for  indem- 
nity of  the  kind  quoted,  entitling  the  party 
thus  injured  for  loss  sustained  by  reason 
thereoC  Thns,  it  is  observed  by  Mitchell, 
J.,  in  writing  tbe  opinion  of  the  court  In 
LobdiU  V.  Association,  69  Minn.  14,  71  N. 
W.  690,  38  L.  B.  A.  537:  "Under  the  partic- 
ular terms  of  this  policy,  to  wit,  'from  trans- 
acting any  and  every  kind  of  business  per- 
taining to  the  occupation  above  stated'  (mer- 
chant), inability  to  perform  some  kinds  of 
business  pertaining  to  that  occupation  would 
not  constitute  total  disability,  within  the 
meaning  of  tbe  policy.  For  example,  tbe 
occupation  of  a  retail  country  merchant  (as 
plaintiff  was)  embraces  various  departments 
or  kinds  of  business,  such  as  keeping  the 
books,  making  out  accounts,  and  settling 
with  customers;  waiting  on  customers,  and 
doing  up  their  purchases  in  packages;  also 
the  handling  and  arranging  of  goods  In  the 
store.  If  an  injury  disabled  the  insured 
merchant  from  transacting  one  «r  more  of 
these  branches  of  the  business,  bnt  left  bim 
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able  to  tranaact  others,  with  due  regard  to 
blB  health,  he  would  not  be  totally  disabled, 
within  the  meaning  of  this  policy."  Of  the 
same  general  tenor  and  purport  as  the  cases 
heretofore  cited  are  the  foUo'wlng:  Thayer 
V.  Insurance  Co.  (N.  H.)  41  Atl.  182;  Wol- 
cott  V.  AssoclaOon,  55  Hun,  98,  8  N.  Y.  Snpp. 
263;  Neafle  y.  Indemnity  Co.,  55  Hun,  111, 
8  N.  Y.  Supp.  202;   Hooper  v.  Insurance  Co., 

5  Hurl.  &  N.  546;    Trew  ▼.  Assurance  Co., 

6  HurL  ft  N.  839;  Sawyer  ▼.  Casualty  Co.,  1 
Bigelow,  Life  &  Ace.  Ins.  Gas.  289.  Our 
Judgment  Is  that  from  all  the  evidence,  moat 
favorably  construed  towards  the  plaintiff, 
the  Jury  would  not  be  warranted  In  infer- 
ring a  total  disability,  within  the  meaning  of 
the  contract  resulting  from  the  injury, 
which  would  entitle  plaintiff  to  recover,  and 
tbat  the  peremptory  Instruction  to  return  a 
verdict  for  the  defendant  was  therefore  projjt- 
er.  The  Judgment  should  be  affirmed,  which 
iB  accordingly  done.    Affirmed. 


OHICAOO,  B.  &  Q.  R.  CO.  t.  YOST 

(Supreme  Court  of  Nebraska.    March  30,  1901.) 

ACCIDENT  AT  CROSSINO-APPEAI/-IAW  OF 
CASE— REVERSAL. 

1.  It  la  the  duty  of  one  who  is  about  to  step 
upon  a  railroad  track  to  look  in  each  direction 
to  ascertain  whether  a  train  is  coming,  and,  if 
his  failure  so  to  do  results  in  bis  injury,  he  can- 
not recover  therefor. 

2.  Questions  decided  on  a  former  revlipw  be- 
come the  law  of  the  case. 

3.  On  reversing  a  cause,  it  is  within  the  dis- 
cretion of  the  appellate  court  to  either  render 
such  jadgment  as  should  have  been  rendered 
by  the  lower  court,  or  to  remand  the  cause  for 
a  new  trial,  or  with  instmctlons  to  enter  judg- 
ment without  a  second  trial. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  York  county;  Good, 
Judge. 

Action  by  Anthony  Yost  against  the  Chi- 
cago, Burlington,  &  Qulncy  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

F.  C.  Power,  J.  W.  Deweese,  and  F.  B. 
Blsbop,  for  plaintiff  In  error.  Geo.  B.  France, 
Merton  Meeker,  and  Bates  ft  Klrkpatrldc,  for 
defendant  In  ernnr. 

NOBVAIj,  O.  J.  This  cause  was  before  us 
at  a  prior  term,  and  an  opinion  reversing  the 
Judgment  and  remanding  the  cause  is  report- 
ed in  56  Neb.  439,  76  N.  W.  901.  On  the 
second  trial,  plaintiff  again  recovered  Judg- 
ment, which  is  before  us  for  review.  The 
former  judgment  was  reversed  for  the  rea- 
son that  the  evidence  of  plaintiff  conclusively 
showed  tbat  be  was  guilty  of  contributory 
negligence,  whl(di  was  the  proximate  cause 
of  the  injury.  On  the  second  trial  the  evi- 
dence was  more  definite  and  explicit  regard- 
ing several  matters  discussed  in  the  former 
opinion.  For  instance,  there  is  now  a  con- 
flict of  evidence  as  to  whether  at  the  time  of 
the  accident  the  wind  was  blowing  from  a 
northerly  or  a  southerly  direction.  On  the 
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first  trial  the  evidence  was  not  conflicting,  but 
was  to  the  effect  that  it  was  from  the  south. 
This  was  discussed  at  some  length  by  the 
commissioner  who  wrote  the  opinion  as  bear- 
ing upon  the  question  of  whether  it  was 
possible  for  the  plaintiff  to  have  seen  the  ap- 
proaching engine  which  caused  his  Injury  in 
time  to  have  avoided  it  The  evidence  on  the 
last  trial,  was  also  more  explicit  regarding  his 
actions  from  a  time  immediately  after  the 
gravel  train  passed  him  to  the  instant  of  time 
at  which  he  received  his  injuries.  It  is  uow 
quite  clear  that  at  the  moment  the  gravel 
train  passed  him  he  was  standing  at  the 
liottom  of  the  fill,  which  at  this  point  is  about 
six  feet  high,  and  was  distant  some  twelve 
feet  from  the  ti-ack.  He  testifies  that  im- 
mediately after  the  gravel  train  passed  blm, 
going  to  the  west,  he  looked  toward  the  east, 
but  saw  nothing  approaching  him  from  that 
direction.  At  tbat  Instant  he  started  to  as- 
cend the  fill  for  the  pturpose  of  returning  to 
bis  work  upou  the  track  at  the  top  of  the  fllL 
From  the  time  he  started  to  return  to  his 
work  he  did  not  again  look  east,  and  was 
struck  by  the  switch  engine,  which  came 
from  that  direction.  The  engine  struck  blm 
Immediately  after  he  reached  the  track.  He 
had  approached  the  track  from  the  south. 
He  says  that  a«  be  ascended  the  Indlned 
plane  which  made  the  side  of  the  fill  he  did 
not  look  to  the  east,  but  (to  use  his  own 
language)  "was  looking  where  I  was  stepping 
going  up  to  my  work,"  and  did  not  look  to 
the  east  after  he  reached  the  top  of  the  fill. 
There  is  also  disclosed  by  the  evidence  the 
fact  that  immediately  east  of  the  point  where 
he  was  Injured  there  was  a  "wing  fence," 
which  crossed  the  right  of  way  on  the  south 
Bide  of  the  track,  and  extended  to  the  south 
end  of  the  ties,  where  there  is  a  cattle  guard 
usual  at  railroad  crossings.  This  fence  was 
about  six  feet  high,  and  consisted  of  fencing 
boards  nailed  upon  posts,  the  intervening 
cracks  between  the  boards  being  about  six 
Inches  wide.  About  five  feet  before  this 
fence  reached  the  track,  its  top  slanted  down 
to  the  ends  of  the  ties,  or  edge  of  the  cattle 
guard.  He  testifies  that  this  fence,  with  the 
accompanying  smoke  and  dust  of  the  train 
wliich  had  just  passed,  and  the  embankment 
and  curve  of  the  track,  prevented  him  from 
seeing  the  approaching  engine,  when  he  look- 
ed while  standing  at  the  bottom  of  the  fill. 
It  is  clear,  however,  that  after  be  reached 
the  top  of  the  fill,  and  before  he  went  upon 
the  track,  his  head  was  above  the  level  of  the 
fence,  which  at  that  point  slopes  down,  as 
before  explained;  also  that,  unless  the  dust 
and  smoke  Interfered,  he  had  an  unobstruct- 
ed view  of  the  trade  to  the  east  from  100 
to  575  feet  There  is  nothing  in  the  evidence 
that  would  Justify  any  reasonable  man  in 
believing  that  the  dust  and  smoke  could  pos- 
sibly have  prevented  him  from  seeing  an 
approaching  engine  over  the  whole  of  tbat 
distance  had  he  looked  to  the  east  after  he 
climbed  the  grade  and  reached  the  level  of 
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the  track.  He  did  not  therefore,  on  the 
second  trial,  place  himself  In  any  hetter 
position  than  on  the  first  Regarding  the 
latter,  this  court  held  that,  while  he  testified 
that  be  looked  to  the  east  before  he  went 
.  upon  the  track,  and  saw  nothing,  the  erl- 
ilence  and  surrounding  clrctunstances  wer« 
conclusive  that  it  he  did  look,  he  failed  to 
use  his  sense  of  sight  On  the  second  trial 
he  merely  shows  that  at  the  time  he  looked  It 
was  Impossible,  owing  to  the  existence  of 
the  wing  fence,  the  dnst  and  smoke  of  the 
passing  train,  and  the  contour  of  the  ground 
immediately  east  of  him,  for  him  to  see  the 
approaching  engine.  But  the  erldenee  Is 
clear  that  had  he  looked  to  the  east  after  he 
ascended  the  embankment  he  would  have 
encountered  no  obstacle  to  his  vision,  short  of 
the  curve  100  to  576  feet  distant  which  could 
possibly  have  prevented  him  from  seeing  the 
engine  which  Injured  him.  This  evidence 
then  obviously  strengthens  the  former  opin- 
ion of  this  court  for  it  discloses  the  reason 
why  plaintiff  did  not  see  the  approaching 
engine  when  he  looked.  It  shows  condu* 
slvely  that  he  had  ample  opportunity  to  see  it 
Uad  he  exercised  ordinary  care  In  looking 
when  his  eyesight  would  have  availed  him  to 
see  his  danger  In  tllne  to  avoid  It  The  for- 
mer opinion  being  the  law  of  the  case  (Mead 
V.  Tzschuck,  B7  Neb.  615,  78  N.  W.  262;  Wit- 
tenberg V.  MoUyueaux,  68  Neb.  203,  80  N. 
W.  824;  Hayden  v.  Frederlckson,  SO  Neb. 
141,  80  N.  W.  4»4;  Drug  Co.  r.  TeasdaJl,  60 
Neb.  160,  80  N.  W.  488),  It  is  necessary  to 
again  reverse  the  Judgment  and  remand  the 
canse  for  further  proceedings. 

Counsel  insists  that  it  is  the  duty  of  the 
court  to  render  Judgment  for  defendant  un- 
der section  594  of  the  Code  of  Civil  Proce- 
dure, where  It  Is  permitted  to  this  court,  on 
reversal  of  a  cause,  In  Its  discretion  to  pro- 
ceed to  render  such  judgment  as  tbe  conrt 
below  should  have  entered,  or  to  remand  it 
for  Judgment  As  this  Is  a  canse  for  the  par- 
ticular cognizance  of  a  Jury,  anxl  as  we  are 
unable  to  foresee  what  further  evidence  may 
be  adduced  on  another  trial,  we  are  Inctiued 
to  the  belief  that  the  ends  of  Justice  will  be 
more  surely  accomplished  by  awarding  a  new 
trial.  Porter  v.  Banking  Co.,  40  Neb.  274,  58 
N.  W.  721.  The  Judgment  is  therefore  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


PARMBLE  V.  SCHBOEDEB  et  aL 
(Supreme  Conrt  of  Nebraska.    March  20,  1901.) 

APPEALABLE     JUDGMENT— MORTGAOE     FORE- 
CLOSURE—DBFICIBNCT  JtTDQMBNT. 

1.  In  an  ordinary  action  ef  foreclosure,  ap- 
pellants were  made  parties,  and  songht  to  be 
eharxed'  personally  for  any  deficiency  which 
might  remain  after  the  sale  of  the  mortgaged 
premises.  In  the  decree  of  foreclosure  the  ap- 
pellants were  found  personally  liable  for  the 
mortgage  ijidebtedness,  and  in  the  decree  it 
was  adjudged  that  if  the  money  arisine  from 
the  sale  of  the  property  shall  be  insufficient  to 


satisfy  the  amount  found  due,  tlM  Aeriff  shall 
specify  the  amoant  of  such  denciency,  and  upon 
confirmation  of  such  report  the  mortgagee,  up- 
on application,  is  entitled  to  a  judgment  for  de- 
ficiency against  appellants,  and  to  execution  for 
the  amount  of  the  deficiency  fou>d  doe.  Held, 
the  decree  not  to  be  final  and  appealable  a;s  to 
appeliants. 

2.  A  deficiency  Judgment  in  an  action  to  fore- 
close a  real-estate  mortgage,  under  the  provi- 
sioine  of  onr  Code  of  Civil  Precedare  as  It  ex- 
isted prior  t»  the  aneadmeat  of  1807,  could 
not  be  rendered  until  the  coming  in  of  the  re- 
port of  the  sale  of  the  mortgaged  property. 
Devries  v.  Sqnire,  76  N.  W.  16,  55  Neb.  438. 

S.  A  decree  is  not  final  and  appealalile  -  until 

the  court  has  finally  determined  and  disposed 

.  of  the  entire  controversy  between  the  parties. 

I  BO  that  nothing  remains  to  be  done  except  to 

1  rninisteriaUy  ezecnte  its  provisions  in  tbe  court 

in  which  it  is  rendwed. 

4.  The  finding  of  a  trial  court  of  the  amount 
of  a  deficiency  on  the  incoming  of  the  report  of 
the  sale  of  the  mortgaged  premiges,  aad  ren- 
dition of  a  jadgmcat  therefor,  are  jnoieial  func- 
tions. 

5.  Former  omnion,  Parmele  v.  Schroeder,  81 
N.  W.  506,  59  Neb.  65S,  adhered  to. 

(Syllabus  by  the  Court) 

On  rehearing.    Affirmed. 

For  former  opinioa,  see  61  N.  W.  608. 

Morris  &  Marple,  A.  N.  SnlMvan,  B.  E. 
Aylsworth,  Dnflle  &  Van  Dnsen,  and  Duffle. 
Oalnes  &  Kelby,  for  appellanta  Byron  Clark. 
C.  A.  Rawls,  Beesoa  &  Root  and  R.  B.  Wind- 
ham, for  appellee. 

HOtiOOMB,  J.  We  have  heretofore  de- 
cided that  the  appeal  taken  tn  tkls  action 
should  be  dismissed  because  the  decree,  as 
against  the  a^peUanta,  was  not  flaai,  and 
therefore  not  appealable.  Parmele '  v. 
Schroeder,  68  Neb.  555,  81  N.  W.  S0«.  A 
motion  for  a  rehearing,  accompanied  by  a 
very  able  brief,  led  us  to  the  conclusion  that 
there  was  sufficient  merit  In  the  contention 
of  appellant's  cotmsel  to  Justify  a  re-exam- 
ination of  the  question.  We  have  taken 
pains  to  quite  fully  examine  the  anthortties 
to  which  our  attention  has  been  called  by 
counsel  on  both  sides  of  the  cmitroversy,  and. 
after  a  careful  eonsideratton  of  tbe  subject 
in  tbe  light  at  all  tbe  Information  obtainable, 
we  are  more  firmly  ccmvlBced  that  the  con- 
clusions reached  and  announced  In  ttie  first 
opinion  are  sound,  well  grounded  In  prin- 
ciple, and  should  be  adhered  to. 

The  suit  was  an  ordinary  action  in  equity 
for  the  foreclosure  of  a  real-estate  mortgage, 
the  sale  of  the  premises  mortgaged  to  satisfr 
the  amount  found  due,  and  to  charge  the  ap- 
pellants personally  with'  any  deficiency  that 
might  remain  after  the  sale  of  the  mortgaged 
property,  and  the  application  of  the  proceeds 
to  pay  the  mortgage  debt.  The  conrt  found 
the  appellants  personally  liable  for  the  mort- 
gage indebtedness,  and  in  the  decree  It  was 
adjudged  that  If  the  money  arising  from  the 
sale  of  the  property  shall  be  Insufllclent  to 
satisfy  the  amount  found  due,  the  sheriff 
shall  specify  the  amount  of  such  deficiency, 
and  that  upon  confirmation  of  such  repon 
the  mortgagee,  np<HB  application.  Is  entitled 
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to  a  Jodsment  (or  defldency  against  a^ 
pellants,  and  entitled  to  execution  for  .tlie 
amount  of  tlie  delftciency  found  due.  By  aec- 
tlon  8dl7  of  the  Code  at  CItU  Procedure,  as  tt 
existed  prior  to.the.Bmendaient  at  1S97,  it  is 
provided:  "Wben  a. petition  sball  lie  died  ter 
the  satiaf action  of  a  mortgage,  tbe. court  alioll 
oat  on^  bare  tlie  power  to  couqkI  '  the  de- 
llrery  of  the  possession  of  :the  premiaes  to 
the  purchaser  thereof,  but  on  the  coming  In 
of  the  report  of  the  sale,  the  court  shall  have 
power  to  decree  and  direct  the  payment  by 
the  mortgagor  of  any  balance  ot  the  mort- 
gage debt  that  may  remain  tmaKtiiAcd  after 
a  sate  of  the  mort^ged  piemiaes,  In- the  asses 
in  which  such  balance  is  T*cov»raliteat:iaTr; 
and  for  that  purpose  may  inue  the  neces- 
sary execution  as  in  other  esses,  mgtiaat 
other  property  of  .the  .mortgagor;"  and  .in 
section '<>1U  provlsioiis  are. made  for  bringing 
In  otlier  persons  than  tlie  mortssgor,  who 
may  be  obligated  to  pay  the  debt  tor  tbe 
satlsfactlan  of  which  the  .proceedings  are  In- 
stltntcd.  and  in  the  sasK  .masnar  to  decree 
payment  of  any  deficiency  .as  to  sndi  ottaar 
persons.  While  tiie  eppellsnts'  .oomael  en- 
deavor to  make  a  distinction  bctwieen  the 
procedure  nnder  the  two  sections  referred  to, 
we  are  disposed  to  the  view  that  the  latter 
should  be  construed  with  reference  to  and 
In  connsetion  with  .ttte  fiotmer,  wlileh  is  .'eon- 
trolling  as  to  tbe  authortty  of  the  trial  .««Brt 
to  reader  a  yenonal  Judgment  in  suafa  pro- 
eeedtngs.  i^  to  a  JodgoMnt  for  a  deficiency, 
it  seenu  quite  clear,  under  these  provtslons, 
tbat  tt  cannot  be  .determined  or  readssed 
until  Jifter  .a  report  nf  the  sale  ctf  tlie  jnort- 
gaged  premises,  a  conflrmation  'thereof,  and 
a  Judicial  detetminatlon  tty  the  trial  coort 
as  to  the  amount  for  which  the  Judgment  may 
te  readered.  .In  the  proceedings  and  decree 
of  forecloanee  no  Judgment  is  in  fact  ren- 
dered against  'app^tants.  No  amount  .-of  -re- 
covery Is  mentioned,  'nor  Is  tt  aoagtot'tD'he 
determined.  At  most,  tbe  decree  finds 'that 
a  personal  liability  exists  against  them,  and 
decrees  or  declares  that  xq^n  certain  contin- 
gencies, which  may  or  may  not  arise,  a  Judg- 
ment may  be  applied  for  and  obtained  on  the 
incoming  of  tbe  report  of  the  ofiloer  of  the 
sale  of  the  mortgaged  property.  It  cannot 
we  think,  lie  said  that  this  Is  a  final  decree; 
that,  as  to  the  tosues  between  the  appellants 
and  the  mortgagees,  it  disposes  of  the  con- 
troversy between  them,  and  leaves  nothing  to 
t>e  done  save  to  carry  out  and  enforce  tlie 
decree  by  those  acting  only  in  a  ministerial 
capacity.  It  is  only  an  interlocutoFy  decree, 
litigating  to  a  certain  point  the  issues  in 
controversy,  where  the  litigation  is  suspend- 
ed, and  leaves  yet  another  and  future  Judi- 
cial order  and  action  to  be  taken  t»ef  ore  their 
r^hts  are  ultimately  and  Anally  adjudicated 
and  d«>termined.  It  has  only  the  force  and 
effect  of  a  special  finding  or  order  tbat  tbe 
appellants  are  liable  upon  the  indebtedness 
for  a  Judgment  in  personam  if,  after  the  re- 
port of  the  sale  of  the  property,  a  deficiency 


eadste.  It  laidis  an  essential  element  to  make 
it  A  Judgment  or .  final  decree  in  fact,  and 
other  and  subsequent  taction  by  .the  court  tu 
the- exercise  of  its  Judicial  fuaettoiiB.is  abso- 
lutely neceasaxy  before  there  is  a  final  .adju- 
dication conchidbig  the  tights  of  the  parties, 
and  givliig  to:it  tlK lOtaavacter  of  a  final  or^ 
der,  decree,  or  Judgment,  trom  -whlGh  on  .ap- 
peal will  Ue.  WbB  decree  ■  does  not  purport 
to  award  any  pcrscoal  Jadgmoxt  against  ap- 
pellants. They  can  tnmo-waiy^lie  injured  or 
klamnlfied  until  .«omet]ilng  :  further  is  done, 
of  a  Judicial  character,  vpoa  'whidi  a  process 
can  issue.  No  sum  of  .money  is  a  worded  ap- 
pellees upon  which  la  geneml  exemitlon  will 
Teat,  and  no  BKecntionxan  Issue.  l<«r  can-the 
decree  as  to -appellants 'be  enforced  .by  min- 
iaterial  acts  to  carry  tt  Into  aaecnttai'in  the 
future.  'Furtiber  exercise  of  the.power  of  the 
couit,  lactlng  Judicially,  must  .be  icesorted  to 
before -.the  rights  of -the  partiss.'ate  .effectual- 
ly and  finally  deteemlned  -with  .-respect  to  a 
Judgment  in  .personam  for  any  Ocfielenoy 
that  .may  eodat -after  the  exiiaustian  of  the 
security  pledged  for  the  payment  of -the  debt. 
This  court  is  committed  to  the  doctrine 
tliat:no  decree  or  Judgment  (or  a  deflclency 
in  a  foteclnsare  suit  can  be  Tendered  until 
after  the  report  of  the  sale  of  the  mortgaged 
premises,  and  the  apiiUcatlon  df  ti»  pro- 
ceeds to  the  satisfaction  of  the  mortga-ge 
debt.  In  tbe  case  at  bar 'ttte  'wording  of  the 
decree  cannot,  we  tiilnk,  be  coostnicd  as  a 
finality,  in  decreeing  or  adjudging  any  re- 
eorary  whatever  against  oppdlonts.  Jt  only 
purports  to  decree  that  on 'the  incoming  of 
the  Tcpvrt  at  the  sale  tit  the  'mortgaged 
premises,  If  the  money  aristng  tiMrefrom  lie 
iDsufflcient  to  satisfy  tbe  amount  found  due, 
the  deficiency  -shall  .be  'SjteciSed,  and  upon 
application  the  'mortgagee  is  entitled  to  a 
Judgment  for  the  defleiency,  and  to  eocecu- 
Uon  for  the  same.  In  Clapp  v.  Maxwell,  IS 
Keb.  512,  U  N.  W.  838,  it  is  held,  in  the  sec- 
ond and  third  paragraphs  of  the  -syllabus, 
that  "by  a  decree  of  fopeclesnre  of  a  mort- 
gage upon  real  estate  «  court  possesses  no 
power  to  give  a  lien  upon  or  to  affect  any 
other  property  of  the  mortgagor  until  that 
Included  in  the  mortgage  is  exhausted,"  and 
"a  general  execution  cannot  be  issued  on  a 
decree  of  foreclosure  except  by  order  of 
court  made  on  the  report  of  sale,  and  for  a 
deflclency  ascertai-ned  after  the  mortgaged 
property  is  exhausted."  In  tbat  case  the  de- 
cree adjudged  and  decreed  that  the  mort- 
gagee should  have  and  recover  of  the  mort- 
gagor the  amount  of  the  debt  found  duo. 
and  y«t  the  court  held  that,  as  to  any  person- 
al judgment  attempted  to  be  rendered,  it 
was  a  mere  nullity,  and  that  such  judgment 
could  not  be  rendered  until  after  report  of 
the  sale  of  the  property  mortgaged.  Says 
Mr.  Chief  Justice  Lake  in  the  opinion:  "The 
decision  of  the  question  of  the  plaintiffs' 
-right  to  the  injunction  sought,  independent- 
ly of  the  Incidental  question  of  homestead, 
depends  entirely  upon  the  effect  that  must 
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be  given  to  the  judgment  In  the  foreclosure 
suit  If,  as  Its  form  In  part  might  Indicate, 
It  is  really  a  Judgment  In  personam,  and  ef- 
fective as  such,  then  It  follows  that  the  exe- 
cution was  properly  Issued,  and  the  plain- 
tiffs' right  to  relief  is  contingent  upon  the 
possibility  of  the  property  levied  upon  being 
found  to  have  been  exempt  from  forced  sale 
when  they  purchased  It  from  the  said  Lu- 
cretla  AltafTer."  And  after  discussing  the 
same  provisions  of  the  statute  now  under 
consideration,  on  page  546,  13  Neb.,  and 
page  655, 14  N.  W.,  he  says:  "Taking  the  en- 
tire decree  together,  we  find  that  the  court, 
after  considering  that  'the  said  plaintiffs  re- 
cover,' etc.,  went  on  and  provided  minutely 
just  how  it  should  be  done,  but  it  was  not 
by  means  of  an  ordinary  execution.  The  de- 
cree provides  that  payment  shall  be  made 
from  the  i^oceeds  of  a  sale  of  the  mortgaged 
premises,  after  the  satisfaction  (rf  a  prior 
lien.  No  provision  is  made  for  a  deficiency, 
nor  could  there  properly  have  been  at  that 
time.  It  is  only  'on  the  coming  in  of  the  re- 
port of  sale'  that  a  deficiency  can  be  ascer- 
tained and  provided  for.  Therefore,  taking 
the  whole  decree  together,  we  are  of  the 
opinion  that,  although  in  Its  wording  some- 
what Informal,  in  effect  it  conforuis  sub- 
stantially to  the  statute  governing  the  fore- 
closure of  mortgages,  was  not  a  lien  upon 
property  not  embraced  in  the  mortgage,  and 
did  not  authorize  the  issue  of  the  execution 
complained  of."  In  Devries  v.  Squire,  55 
Neb.  43a  76  N.  W.  16,  it  is  held:  "A  de- 
ficiency judgment  in  an  action  to  foreclose 
a  real-estate  mortgage,  under  the  provisions 
of  our  Code  of  Civil  Procedure  as  it  existed 
prior  to  the  legislative  session  of  1897  (see 
Code  Civ.  Proc.  {  847;  Comp.  St  {  1995),  could 
not  be  rendered  until  the  'coming  in  of  the 
report  of  the  sale'  of  the  mortgaged  prop- 
erty." In  Brown  v.  Johnson,  58  Neb.  222, 
78  N.  W.  515,  it  is  said  by  Nerval,  present 
chief  justice:  "The  litlgaUon  of  a  liability 
for  a  deficiency  could  be  as  appropriately 
and  satisfactorily  carried  on,  and  the  ques- 
tion adjudicated,  after  the  sale  as  prior  to 
the  rendition  of  the  decree.  The  usual  and 
better  practice  is  not  to  determine  the  lia- 
bility of  a  defendant  in  a  foreclosure  for  a  de- 
ficiency judgment  until  after  the  report  of 
the  sate,  when,  for  the  first  time,  it  can  be 
definitely  ascertained  that  a  deficiency  ac- 
tually exists."  The  case  of  Millard  v.  Par- 
sell,  57  Neb.  178,  77  N.  W.  390,  cited  in  the 
first  opinion  under  the  issues  formed  and 
the  decree  rendered,  is  quite  analogous  to 
the  one  at  bar;  and  it  was  there  held  that 
"an  order  that  after  exhausting  the  remedy 
against  the  principal  debtor  the  creditor  may 
apply  for  and  obtain  a  judgment  against  a 
guarantor  of  collection  is  not  final,  and  there- 
fore not  appealable."  Says  Mr.  Commission- 
er Irvine,  who  wrote  the  opinion:  "The 
court  did  not  give  judgment  against  the 
Ballous,  but  ordered  that,  should  there  still 
remain  a  deficiency  after  subjecting  the  land 


In  controversy  to  the  payment  of  the  Parse]] 
judgment  plaintifT  might  tlien  apply  for 
and  obtain  judgment  against  the  Ballous. 
The  Ballous  undertalce  to  appeal  from  this 
part  of  the  decree,  but  their  appeal  Is  prema- 
ture. The  two  causes  of  action  are  entirely 
distinct,  and  the  decree,  so  far  as  it  affects 
the  Ballous,  is  not  final.  There  I>  no  Judg- 
ment against  them  yet.  Non  constat  that 
there  will  ever  be.  If  there  should  be,  they 
may  then  have  it  reviewed."  In  Parr  v. 
Lindler  (S.  G)  18  S.  E.  63Cy  under  a  statute 
substantially  the  same  as  ours,  it  is  held 
that  a  pei'sonal  judgment  for  a  deficiency  In 
a  foreclosure  proceeding  cannot  be  rendered 
until  after  the  sale  and  a  report  thereof 
has  been  made,  and  that  a  personal  Judg- 
ment rendered  in  a  decree  of  foreclosure  is 
utterly  null  and  void.  Says  Mclver.  J.,  in  a 
concurring-  opinion:  "If,  then,  as  is  most 
conclusively  shown  in  tiie  opinion  of  Mr. 
Justice  McGowan,  no  personal  judgment  can 
be  rendered  for  any  deficiency  until  after 
the  sale  of  the  mortgaged  premises,  when 
alone  the  amount  of  such  deficiency  can  be 
ascertained,  it  follows  necessarily,  as  it  seems 
to  me,  that  anything  purporting  to  be  a  Judg- 
ment for  such  deficiency  rendered  before  the 
amount  thereof  could  possibly  be  ascertain- 
ed would  be  a  mere  nullity,  and  would  af- 
ford no  basis  for  an  execution  to  enforce  it 
Indeed,  it  is  utterly  incomprehensible  to  me 
how  a  judgment  for  the  payment  of  money 
could  be  rendered  before  the  amount  thereof 
had  been,  or  could  possibly  be,  ascertained. 
Again,  it  seems  to  me  that,  after  a  sale  of 
the  mortgaged  premises  has  been  made,  the 
question  whether  there  is  any  deficiency, 
and,  if  so,  the  amount  thereof,  is  a  Judicial 
question,  upon  which  the  mortgagor  has  a 
right  to  be  heard,  as  grave  and  difficult 
questions  might  be  presented  as  to  the  ap- 
plication of  the  proceeds  of  the  sale  of  the 
mortgaged  premises,  which  surely  ought  not 
to  be  left  to  the  decision  of  a  mere  ministe- 
rial officer,  who  maizes  the  sale,  but  which 
should  be  determined  by  the  court"  In  2 
Ping.  Chat  Mortg.  {  2029,  the  same  doctrine 
is  announced  as  to  the  rendition  of  a  Judg- 
ment for  a  deficiency.  The  proper  deduc- 
tions from  the  foregoing  are  that  a  final  de- 
cree or  judgment  for  a  deficiency  in  foreclo- 
sure proceedings  cannot  be  rendered  until 
after  the  incoming  of  the  report  of  the  sale 
of  the  mortgaged  property,  and  that  if.  in 
form,  a  judgment  is  in  fact  rendered.  It  is 
a  mere  nullity,  which  does  not  conclude  the 
rights  of  the  parties  thereto,  or  up4»  which 
execution  may  issue.  In  Iron  Co.  t.  Mar- 
tin, 132  U.  S.  91,  10  Sup.  a.  32,  33  L.  Ed. 
275,  the  question  as  to  what  is  a  final  de- 
cree or  order  which  Is  appealable  has  re- 
ceived very  careful  and  thorough  considera- 
tion; and  many  cases  are  cited  in  support 
of  the  proposition  that  the  decree  is  not  final 
until  the  court  has  finally  determined  and 
disposed  of  the  entire  controversy  between 
the  parties,  so  that  nothing  remains  to  lie 
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done  except  to  ministerially  execute  Its  pro- 
visions in  the  court  In  which  It  is  rendered. 
Chief  Justice  Walte,  In  Bostwick  t.  Brinker- 
boff,  states  the  principle  as  follows:  "The 
rule  la  well  settled  and  of  long  standing  that 
a  judgment  or  decree,  to  be  'final,'  within  the 
meaning  of  that  term  as  used  In  the  acts  of 
congress  giving  this  court  Jurisdiction  on  ap- 
peals and  writs  of  error,  must  terminate  the 
litigation  between  the  parties  on  the  merits 
of  the  case,  so  that,  if  there  should  be 'an 
affirmance  here,  the  court  below  would  have 
nothing  to  do  but  to  execute  the  judgment 
or  decree  It  has  already  rendered."  To  the 
same  effect  is  Bainese  v.  Kendall,  119  U.  S. 
53,  7  Sop.  Ct  65.  30  L.  E!d.  305,  cited  In  the 
former  opinion  in  the  present  case. 

On  the  other  side  of  the  question  the  rule 
seems  to  be  that  the  decree,  to  be  final,  must 
be  definite,  certain,  and  capable  of  immedi- 
ate enforcement,  and  that  the  subsequent 
proceeding's  are  only  means  of  executing  the 
decree.  In  Longworth  v.  Sturges,  6  Ohio 
St.  143.  156y  It  Is  said  that,  in  order  that  a 
decree  shall  be  final,  there  must  be  a  dis- 
posal of  the  whole  merits  of  the  cause,  and 
the  suitors  out  of  court,  before  a  decree  can 
acquire  that  character  of  finality  which  sub- 
jects It  to  review.  In  McGourkey  t.  Rail- 
road Co.,  146  U.  S.  53G,  545,  18  Sup.  Ct.  170, 
36  L.  Ed.  1079,  it  is  said  by  Mr.  Justice 
Brown:  "If,  however,  the  decree  of  fore- 
closure and  sale  leaves  the  amount  due  up- 
on the  debt  to  be  determined,  and  the  prop- 
erty to  be  sold  ascertained  and  defined,  it  is 
not  final;"  citing  Railroad  Co.  v.  Swasey,  23 
Wall.  405,  23  L.  Ed.  136,  and  Grant  v.  In- 
surance Co.,  lOe  U.  S.  429,  1  Sup.  Ct  414,  27 
L.  Ed.  237.  "A  like  result  follows  If  It  mere- 
ly determines  the  validity  of  a  mortgage, 
and,  without  ordering  a  sale,  directs  the  case 
to  stand  continued  for  further  decree  upon 
the  coming  in  of  the  master's  report."  And 
further  on  In  the  opinion  it  is  observed:  "It 
may  be  said,  in  general,  that  if  the  court 
make  a  decree  fixing  the  rights  and  liabili- 
ties of  the  parties,  and  thereupon  refer  the 
case  to  a  master  for  ministerial  purposes 
only,  and  no  further  proceedings  in  court 
are  contemplated,  the  decree  is  final;  but  If 
It  refer  the  case  to  him  as  a  subordinate 
court,  and  for  a  judicial  purpose,  as  to 
state  an  account  between  the  parties,  and  a 
further  decree  Is  to  be  entered,  the  decree -is 
not  final;"  citing  Craighead  v.  Wilson,  18 
How.  190,  15  L.  Ed.  332,  and  Beebe  v.  Rus- 
sell, 19  How.  283,  15  L.  Ed.  668.  It  can 
hardly'  be  said,  we  think,  that  it  Is  not  re- 
quired, before  the  decree  sought  to  be  ap- 
pealed from  can  be  effective,  or  determine 
finally  the  rights  of  the  parties,,  that  a  fur- 
ther order  or  entry,  judicial  In  its  nature.  Is 
required  to  be  made,  determining  and  fixing 
the  amount  of  the  deficiency,  and  rendering 
judgment  therefor. 

We  are  cited  to  decisions  by  the  supreme 
court  of  Wisconsin  in  support  of  the  views 
contended  for  by  counsel  for  appellants,  but 


upon  examination  we  find  that  the  procedure 
In  that  state  is  regulated  by  statute,  and 
that  an  order  directing  a  personal  judgment 
against  a  defendant  for  any  deficiency  after 
sale  of  the  mortgaged  premises  is  appeal- 
able, as  it  "involves  the  merits  of  the  ac- 
tion," which  fact  determines  the  right  of  ap 
peal,  regardless  of  Its  finality.  The  decisions 
of  the  supreme  court  of  Michigan  are  also  ap- 
pealed to  as  sustaining  appellants'  position, 
but  upon  examination  we  find  that  In  that 
state,  while  the  practice  is  different,  a  decree 
of  personal  liability  is  held  not  to  be  final, 
but  to  be  contingent  and  declaratory  only  of 
the  future  order,  upon  which  a  personal  judg- 
ment may  be  rendered,  and  can  fix  no  rights; 
that  the  jurisdiction  of  the  court  is  to  be  Ex- 
ercised, and  the  trial  of  liability  had,  on  a 
new  hearing,  after  the  deficiency  Is  reported. 
PrentiB  t.  Richardson's  Estate  (Mich.)  76  N. 
W.  381;  Shelden  v.  Ersklne  (Mich.)  44  N.  W. 
146.  Without  further  citations  of  authori- 
ties, of  which  there  are  many,  we  are  firmly 
of  the  opinion  that  the  decree  sought  to  be 
appealed  from,  as  to  appellants,  is  interlocu- 
tory in  character,  only,  and,  belore  it  can 
be  made  effective  and  final,  further  judicial 
action  is  required  of  the  court  in  which  the 
proceedings  are  pending,  which  fact  most 
be  held  to  be  decisive  of  the  question  of 
finality.  The  judgment  of  dismissal  hereto- 
fore rendered  is  adhered  to. 


MORRIS  V.  LINTON  et  al. 
(Supreme  Court  of  Nebraska.*  March  20,  1901.) 

CONSUL.— ACKNOWLBDOMENTS  —  CBRTIFICATB 
—  IMPEACHMENT  —  POWER  OF  ATTORNEY  — 
CONTRACT  —  VALIDITY  —  MARRIED  WOMAN— 
MORTOAQE. 

1.  Under  section  6,  c.  73,  Oomp.  St.  1899,  the 
word  "consul"  means  any  person  invested  by 
the  national  government  with  the  functions  of 
consul  general,  vice  consul  general,  consul,  or 
vice  consul. 

2.  A  mere  irregularity  in  taking  an  acknowl- 
edgment does  not  invalidate  it. 

3.  The  certificate  of  an  officer  having  author- 
ity to  take  acknowledgments  cannot  be  im- 
peached by  showing  merely  that  such  ofiScer's 
duty  was  irregularly  performed. 

4.  A  power  of  attoi-uey,  properly  executed,  is 
valid,  though  not  acknowledged,  except  to  the 
extent  that  it  may  authorize  the  conveyance 
of  a  family  homestead. 

5.  The  validity  of  a  contract  affecting  reel 
property  is  to  be  determined  by  the  law  of  the 
place  where  the  property  is  situate,  and  not  by 
the  law  of  the  place  where  the  contract  was 
made. 

6.  A  married  woman  may,  through  the  act  of 
a  duly-authorized  agent,  incumber  or  convey 
her  lands  in  this  state  in  the  same  manner  and 
with  like  effect  as  if  she  were  single. 

7.  Power  of  attorney  examined,  and  found 
to  authorize  the  agent  to  mortgage  the  land  of 
ills  principal. 

8.  Evidence  examined,  and  found  to  support 
a  finding  that  there  was  a  consideration  for 
the  instrument  in  suit. 

9.  Whether  a  mortgagor  is  personally  liable 
for  the  debt  secured  by  the  mortgage  is  a  ques- 
tion that  does  not  arise  on  an  apipeal  from  a 
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Error  to  district  court,  DboglM  coantT; 
Keysor;  Judge. 

Action  by  Lydla  T.  M6rri8'  agslimt'  PheBe 
R.  K.  B:  Unton  and  others  judgment  for 
plaintiff,  aud  defendants  appeal.    Affirmed: 

John  T.  Catbers)  W. .  A>  Rediek^.  and'  B.  W. 
Slm^itil,  for  appellants..  Lakf^  Hamilton,  it 
Maxtrall,  fop  appeU«e;i 

« 

SUDLIVArN,  J.  Tills  is  an  appeal  from  a 
deeree  foreclosing-  a  mortgage  upon  two 
fractional  lots  In  the  city  of  OmaUa:  Mrs. 
Unton,  who  resides  with  her  husband  In  Eiig- 
land,  is  the  fee  owner  of  the  property.  I& 
ISOl  she  gaT«>  to  JtoUir  Borland  Flnlay  a: 
power  of  attorney  autborizing  him  to  sell, 
occbang^e,  lease;  op  mortgage  any  real' estate 
owned  by  her-  in  this  country  or  ^sewhere. 
Acting  under  this  authortty,  Pinlay  executed 
OB  behalf  of  his  principal  the  mortgage  now 
In  quesUon.  The  answn-  admits  the  execu- 
tion of  the  power  tif  attorney,  but  alleges  that 
It  was  not-  acknowledg^ed  according  to  1ft w. 
The  acknowledgment'  was  made  before  Hon. 
Jolm  C.  New,  co-nsul  general  ot  the  United 
States- residing' in  London,  and  was,  in  our 
opinioB,  clearly  yalidi  The  word  "consul," 
as  used'  in  section  Q,  c  73,  Comp.  Sfc  1899;  IH 
understood  to  mean  any  pereon-  Inrested  by 
the  national  government  with  ttie  functions 
of  consul  general,  yltx  consul  general,  con- 
sul, or  vice  consul.  In  re  Balz,  135  U.  S. 
403,  10  Sup.  Ct  854,  34  U  Ed.  222;  Mott  T. 
Smith,  10  Cal.  552;  Erans  v.  Lee,  11  Nev. 
194;  Moore  r.  Miller,  147  P».  Sfe  378,  23  Atl. 
901.  Tte  alI««atfon  tbat.tbe  pawcr  of  attoir' 
oey.  waa  not  acknowledgied.  according  to  law 
Is  notblng  more  than  k  detnlcl  of  the  legal 
sufflclency  of  the  acknowledgment.  II  is  the 
statement  of  a.  legal  conclusion,. and. raises  no 
Issue.  South  Platte  Land  Co.  t.  City  of  CtBte, 
11  Neb.-  344,  7  N.  W.  859;  Miller  v.  Hurford, 
13  Neb.  13,  12  N.  W.  832.  A  mere  Irregullirr 
Ity  in  taJklBg  an  acknowledgment  does  not  in- 
validate it.  Bank  t.  Smith,  58  Neb.  90,  80 
N.  W.  2T0.  And  tiis  certainly  should  be  the 
rule  where  the  party  whose,  acknowledgment 
has  been  irregulady  taken  afterwards  de- 
livers the  instrnment  acknowledged, .  as  a 
complete  and  perfect  Instrument.  Mrs.  Lin- 
ton appeared  at  the  American  c«msnlate  and 
Blgnifled  a-  wish  to  aclmowledge  the  power 
of  attorney.  The  consul  general  had  power 
to  take  her  acknowledgment.  He  certified 
that  he  did  take  it  The  Instrument  was  then 
returned  to  her,  and' afterwards  delivered  by 
her  to  Pinlay.  Utider  these  circumstances, 
she  could  not  impeach,  this  certlflcate  of  as- 
knowledgment  by.  the  evidence  offered  for 
that  purpose. 

But,  if  there  had  been  no  attempt  to  ac- 
knowledge the-  power  of  attorney.  It  would 
not  be,  therefore,  void.  It  would  not  in  such- 
case  prove  Itself,  nor  be  entitled  to  registry, 
t>ut  it  would  confer  the  same  actual  authority 
without  an  acknowledgment  as  -with  one. 
Burbank  t.  Ellis,  7  Neb.  156;    Horfoach  v. 


TyrreU,  48  Neb.  514i  07  N.  W.  483,  48B;  Lin- 
ton y;  Cttaper,  63  Neb.  400;  73  N.  W.  731; 
Delano  v.  Jaceby,-  M  CaL  2TG,  31  Fac.  290. 
Ttiere  Is-'  no  merit  In  the  conteatioa  Hiat  tbe 
power  of  attorney  was  invalid  because  not 
executed  in  aeeordaace  -with  tbe-la-ws  of  Eng- 
land. The  validity  of  a  contract  (detecting 
real  property  la  to  be  determined  Vj  tb»  law 
of'  the  place  where  the  property  is  situate, 
and'  not  by  ttie  law  of  the  place-  where-  the 
contract  was-  made.  Story,  Confl.  Lawsi  424; 
Bauin  V.  Birchall,  ISO  Pa.  St  164,  24-  AtL 
820;  Richardson  v.  De  Glvervllle,-  107  Mo. 
422,  IT  S.  W.  9T4;  Swank  v.  Hufnagii.  Ill 
Ind.  453,  12  N.  HI  303;  Sell  v.  Miller;  U  Ohio 
St  381;  Post  V.  Bank>  1^  m.  SS»,  28' N\  E. 
978.  Section  42,  c.  7S,  Ooaip;  Sb  1890;  de- 
c)««s  tiiat  "any  real  estaite  belonging  to  a 
mmrled  -woman;  may  be  managed,  controll- 
ed, leased,  devised,  or  conveyed  by  her-  by 
d^ed,  or  by  will,  in  tbe  saine  manner  aod 
with  like  efltftct  as-  of  she  were  single."  A 
single  woman  may,  of  course;  Incumber  or 
con-vey  her  lands  lH  tbis'  state-  by  tiie-  act  of 
a  duly-aotborieed  agent;  and  so,  undnr  the 
statute  quoted,  may  a  married  woman. 
Bensehoter  v.  li^k,  24  Neb.  251,  3»  N.  W. 
740;  Bensehoter  v.  Atkins,  25  Neb.  QtS/  41 
N.  W.  639: 

It  is  contended  that  the  po-wer-of  cttomey 
did  not  autbo(i£e  Finlay  tt>  make  the  mort- 
gage which  ttie  dtstrtetr  court  adjudged  to 
be  a  lien  on  Mns.  Unton's  prtqaertr.  We 
think  it  did.  In  terms  as^  «pHelt  a»  It'  was 
possible  to  emplby>  The  instrtmieDt;  in  tbe 
execution  of  which-  Mr.  LUiton  Joined'  bis 
wife;  Is  In  part  as  fbllo-wst  "ETnow  all  men 
by  tbese  -  presents,  tbntwej  Adolpbus  Pt«d- 
eric  Linton  and  Phebe-  Rsbecca  Blizabetb 
Btwina  lUnton,  hiS'  wife,  of  Brtgliton,  Stag 
land,  tiarve  made,  constltoted;  and  appointed, 
and  by  these  preMnts  do  mabet  constitnte. 
and  appoint  Jbfan  Borland  Flblay,  of  tbe 
commonwealth  of  PeonsylvaniA,  in^  tbe  TTnlt. 
ed'  States  of  America,  our  true-  and  lawi\il 
attorney,  fbr  us,  or  eHber  of  us,-  and  In  our 
or-  either  ot  our-  names,  places,  and'  steads, 
to  grant;  bargain,  and  sell,  convey,  exchange, 
assign,  transfer,  lease,  mortgage,  or  confirm, 
any  or  all  tracts,  pieces  or  parcels,  or  lots 
of  real  estate,  as  well  as  of  coal,  ore,  petro- 
leum, or  other  valuable  minerals;  claims, 
rigbtv,  interests;  or  bereditameots,  -which 
have  descended  to,  or  been  or  may  be  ac- 
quired by  or  fbr;  the  said  Phebe,  or  either  of 
us,  by  gift,  grant,  demise,  purchase,  ex- 
change, or  otherwise,  In  any  of  the  states, 
districts,  comtnonweaiths,  or  territories  of  the 
said  United  States  of  America,  or  else-where." 

The  claim  that  there  -was  no  consideration 
for  the  mortgage  Is  not'  sastalned  by  the  rec- 
ord. There  is  in  the  Instrument  Itself  a  dis- 
tinct acknowledgment  that  It  was  given  for 
money  actually  loaned,  and  there  Is  no  evi- 
dence whatever  tending  to  riiow  that  tbe  fact 
tbus  admitted  Is  not  true. 

The  acknowledgment  of  the  mortgage  is 
assailed  as  not  being  in  conformity  with  the 
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law,  but  the  point  need  not  be  considered, 
since  the  entire  absence  of  an  acknowledg- 
ment wonld  not  affect  In  any  way  tbe  rights 
of  the  parties  to  this  UUgatlou. 

Whether  the  LintooA  are  personally  liable 
tor  the  money  whldi  the  mortgage  waa  given 
to  secure  is  a  question  which  is  not  properly 
before  us  at  this  time.  It  can  only  arise  In 
this  court  after  a  deficiency  Judgment  has 
been  rendered  against  them.  Parmele  t. 
Schroeder.  81  N.  W.  506,  59  Neb.  563,  affirmed 
on  rehearing  at  present  sitting  In  85  N.  W. 
5C2,  61  Neb.  — .  The  decree  of  foreclosure  Is 
right,  and  is  affirmed. 


VILLAGE  OP  BED  JACKET  t.  PINTON. 
(Saprena  Qourt  of  Michigan.    A»Til  2,  19»1.) 

ADVKRSa    POSSESSION —  BVIDKNCB—CHAKXO* 
TBR  OP  POSSESSION. 

WhHi  defendant  purchased  bla  lot  in  1S73, 
a  fence  ran  a  zigzag  coarse  in  front  of  his  lot, 
and  encroached  on  tlw  street  line.  !%•  street 
was  a  ■»»■  roadrway,  saeli  m  a  small  popnl*- 
tion  and  primitive  gurroaadings  reqniicd,  and  U 
appeared  it  was  not  considered  necessary  that 
any  proprietor  should  fence  with  regard  to  the 
line.  In  1890  defendant  moved  a  bnildlng  mi 
the  tot.  and  aitnated  tt  so  it  •neroachad  •«  thn 
street  In  1896  he  built  the  wall  of  a  new 
bollding  flash  with  the  old,  bat,  on  being  in- 
fomied  of  the  tme  line,  and  ordered  to  tear 
down  the  wall,  did  so,  and  placed  It  on  the 
true  line.  Held,  that  defendant's  poasession 
was  not  adverse  as  to  the  street. 

Appeal  from  circuit  cosrt,  Hoagfaton  covni- 
ty.  In  chancery;    Norsaon  W.  Hairs,  Judge. 

Suit  by  the  vlUaige  of  Red  Jadtet  against 
Josepb  Flmton.  Vram  a  decree  In  favor  of 
defendant  complainant  appeals.     Beverned. 

W.  J.  Macdonald  (J.  T.  Finnegan,  of  coun- 
sel), for  appellant  Dnnstan  &  Hanehette, 
for  respondent 

HOOKER,  J.  Pine  street  to  the  Tillage 
of  Red  Jacliet  runs  east  and  west  and  the 
defendant's  premises  He  upon  the  south  side 
of  the  street  In  1860,  after  occupation  of 
23  years,  the  defendant  erected  a  foundation 
wall  and  building,  which  are  shown  by  the 
proof  to  encroach  about  six  feet  upon  the 
street  In  189S  or  1809  this  building  was 
partially  destroyed  by  Are,  and  the  bill  In 
this  cause  was  filed  by  the  Tillage  authori- 
ties to  restrain  the  defendant  from  rebuild- 
ing It  or  any  portion  of  It  upon  the  land 
within  the  street  line  as  'surveyed.  The  de- 
fendant relies  upon  title  by  adverse  posses- 
sion, and  the  learned  circuit  Judge,  being  of 
the  opinion  that  he  had  established  that  de- 
fense, decreed  that  the  Injunction  be  dis- 
solTed,  with  costs  to  be  taxed,  and  that  he 
recoTer  against  the  complainant  the  amount 
of  damages  sustained  by  reason  of  the 
wrongful  suing  out  of  the  injunction,  and 
that  It  be  referred  to  a  commissioner  to  take 
proofs  relative  to  said  damages,  and  re- 
port the  same,  wlOi  his  conclusions,  to  the 
court  It  la  conceded  that  the  defendant's 
building  encroaches  upon  Pine  street  S.18 


feet  at  one  comer  and  2l78  feet  at  the  oth- 
er comer.  Deifendant's  former  building  was 
eaected  to  189a  Prior  to  that  no  other  build- 
ing was  upon  it  except  an  old  log  cabin.  This 
caWn  was  b«Ut  by  a  squatter,  and  either  he 
or  some  one  else — it  does  not  appear  who — 
boUt  a  fence  around  It  The  place  was  new, 
and  the  street  full  of  stumps.  Defendant 
testifled,  "Between  nty  house  and  the  cen- 
ter of  this  road  the  condition  of  the  land 
was  rough,  with  atnmpa."  It  is  oTident  that 
no  vue  paid  any  parttcoUr  attention. to  the 
tme  boundaries  ot  the  street  In  building 
their  fences.  As  is  common  in  new  places, 
each  one  put  up  his  fence  as  he  chose,  ac- 
cording to  the  size  of  the  garden  lot  he 
wished  to  bSTe.  This  fence  was  not  regular, 
but  slgEog  In  shape.  One  Wlllmes,  a  witness 
for  the  defendant  testifled  that  "twenty-two 
years  ago  the  fences  were  zigzag  all  oTer." 
AnottMr  wttncss  testifled  that  "twenty-three 
or  twenty-four  years  ago  the  fence  was  an 
old  one,  made  out  of  boards  and  logs,  so  low 
that  a  man  could  step  eTer  it  easily."  No 
one  who  had  bnilt  a  fence  <»  building  into 
the  street  built  It  upon  the  same  line;  some 
being  in  the  street  further  than  others,  while 
still  others  built  Inside  the  correct  line.  De- 
fendant did  not  kitow  whether  the  fence  was 
on  the  line,  and  did  not  concern  himself 
abont  it  There  is  no  reason  for  bis  be- 
Uef  that  it  was  a  line  fence,  and  I  think  It 
evident  that  he  had  none.  In  1896  he  began 
t»  lay  the  foundation  for  a  blacksmith  shop 
an  this  Une  of  the  other  building  which  he 
moved  upon  the  land  to  1890.  The  Tillage 
authoritiea  notlfled  him  that  it  encroached 
upon  the  street  and  showed  him  where  the 
true  line  was.  He  evidently  recognized  the 
oorreetness  of  the  line  as  then  pointed  out 
to  him,  complied  with  the  notice  of  the  au- 
thorities, and  placed  the  front  wall  of  his 
ab»9  on  the  true  line.  A  wltnesd  who  occu- 
pied the  lot  in  1873,  and  who  sold  the  house 
standing  thereon  to  defendant  testifled:  "In 
1873  there  was  an  old  fence,  made  out  of 
brush,  boards,  and  rails,  in  front  of  that 
property  bordering  the  street  •  •  •  I 
have  no  knowledge  myself  of  how  that  fence 
came  there  at  all.  It  was  a  fence  all  along 
there.  Some  was  in  and  some  out;  a  kind 
of  zigzag  fence.  The  country  was  rather 
new  there  at  that  time.  There  was  a  street 
there  right  to  the  middle;  that  is  all;  and 
grass  all  around.  There  was  some  side- 
walks in  front  of  the  propalle&  They  put 
them  there  themselves,  but  there  was  no 
sidewalks  in  fiout  of  that  lot  The  street 
was  simply  used  to  the  middle  for  teams  to 
pass  up  and  down.  •  •  •  The  house  that 
I  bought  stood  back  on  the  lot  orer  fifteen 
feet  from  the  roadway.  It  was  a  little  shan- 
ty." There  was  other  testimony  of  a  simi- 
lar character.  When  defendant's  building 
was  destroyed  by  Are,  and  he  was  rebuild- 
ing, the  village  authorities  notlfled  him  to 
place  his  new  building  upon  the  line.  Up- 
on his  refusal  this  bill  was  filed  to  enjoin 
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the  encroBcbment  npon  tli«  street  Defend- 
ant recognized  that  he  encroached  upon  the 
street,  and  said  that  his  neighbors  wera  on 
the  atreet  Just  as  much  aa  be  was.  It  is 
In  evidence  that  there  was  a  general  nnder^ 
standing  between  those  whose  buildings  en- 
croached upon  the  street  and  the  authorities 
that  when  they  rebuilt  they  should  build  up- 
on the  true  line.  In  1893  defendant  admit- 
ted to  a  member  of  the  street  committee, 
Mr.  Johnson,  that  his  building  was  over  the 
line,  and  said  he  would  move  it  back  when 
the  rest  did.  I  think  this  Is  a  case  where 
those  settling  upon  the  street  at  an  early  day 
built  their  buildings  and  their  fences  without 
any  regard  to  the  line,  or  without  any  right 
to  belleye  that  they  were  within  the  line 
of  the  street  There  was  then  only  such  a 
roadway  as  the  scarcity  of  population  and 
primitive  surroundings  required.  Neither 
the  public  authorities  nor  the  lot  owners 
considered  it  necessary  that  the  fences  erect- 
ed should  be  upon  the  line,  and  each  was 
left  to  build  as  he  chose.  It  is  evident  from 
this  record  that  as  soon  as  it  became  neces- 
sary to  raise  the  question  all  those  residing 
upon  the  street,  who  had  built  regardless 
of  the  true  line,  recognized  the  correct  line, 
and  were  permitted  to  retain  possession  of 
their  encroachments  until  they  rebuilt  The 
structures  were  evidently  of  a  somewhat 
temporary  character.  When  one  seeks  to  ob- 
tain land  against  the  public  by  adverse  pos- 
session of  a  part  of  a  street  he  should  make 
out  a  clear  case,  and  the  possession  sfiould 
be  of  such  a  character,  and  under  such  cir- 
cumstances, as  to  warrant  the  conclusion 
that  the  municipal  authorities  must  be  brid 
chargeable  with  notice  of  the  adverse  pos- 
session and  with  acquiescence  therein.  I 
do  not  think  such  a  case  has  been  made  out 
by  this  record,  and  that  the  decree  should  be 
reversed,  and  decree  entered  in  this  court 
for  complainant  The  other  Justices  concur- 
red. 


PEERLESS  MFO.  00.  v.  BAGLISY  et  al. 
(Supreme  Court  of  Michigan.    April  2,  1901.) 

LIABILITT  OF   LANDLORD-INJURY  TO  TEN- 
ANT'S OOODS. 

A  landlord  agreed  with  his  tenant  to  put 
in  th?  building  an  automatic  sprinkler  system, 
designed  for  extinguishing  fire.  The  landlord 
was  inexperienced  In  the  requirements  and  con- 
struction of  the  system,  and  employed  an  ex- 
perienced, independent  contractor  to  construct 
the  plant  The  independent  contractor  was 
guilty  of  negligence  m  putting  in  sprinkler 
heads  designed  to  fuse  at  too  low  a  tempera- 
ture, in  consequence  of  which  damage  resulted 
to  the  tenant  Held,  that  the  landlord  was  lia- 
ble to  the  tenant  for  the  negligence  of  the  con- 
tractor, and  that  the  landlord's  remedy  was 
against  the  contractor. 

Error  to  circuit  court  Wayne  county;  Rob- 
ert E.  Fracer,  Jndge. 

Action  by  the  Peerless  Manufacturing 
Company  against  John  N.  Bagley  an4  9thers. 


Verdict    for   plaintiff.    Defendants    appeaL 
Affirmed. 

The  facta  In  this  case  are  undisputed. 
Plaintiff  was  engaged  in  the  manufacture  of 
clothing,  and  was  tenant  of  a  building  own- 
ed by  defendanta  Throughout  the  building 
had  been  placed  a  number  of  water  pipes, 
constituting  an  automatic  sprinkler  system. 
Intended  for  extinguishing  Are.  On  an  ex- 
tremely hot  Sunday,— July  4,  1897,— in  the 
afternoon,  a  sprinkler  head  In  a  pipe  In  this 
automatic  sprinkler  system  opened,  and  the 
water  flooded  the  building,  damagring  plain- 
tiff's goods.  Hie  sprinkler  head  was  be- 
neath a  skylight  in  the  roof  of  the  building. 
The  skylight  had  glazed  sloi^ng  aides  and 
vertical  ends  standing  above  the  roof.  A 
vertical  section  of  the  skylight  formed  snb- 
stamtially  an  Inverted  V.  Across  the  bottom, 
and  about  In  the  line  of  the  roof,  was  a 
sash  containing  panes  of  glass.  Beneath  this 
glass,  curtains,  which  could  be  moved,  ran 
on  wires.  Two  or  three  panes  of  glass  had 
been  taken  out  of  the  bottom  sash,  through 
one  of  which  the  water  pipe  ran  up.  It 
then  turned,  and  ran  horizontally  lengthwise 
of  the  skylight  somewhat  below  the  point 
where  the  sloping  sides  of  the  skylight  unit- 
ed. Upon  the  top  of  this  pipe  were  set  the 
sprinkler  heads,  from  one  of  which  the  wa- 
ter was  discharged.  The  skylight  was  near- 
ly 20  feet  long  by  about  12  inches  wide,  and 
it  was  four  feet  three  inches  vertically  from 
the  bottom  sash  to  the  top  of  the  skylight 
The  head  Itself  was  so  made  that  at  about 
a  griven  temperature  an  alloy  in  it  would 
fuse,  and  release  a  cap,  and  thus  afford  re- 
lease for  the  water  In  the  pipe  by  gravity 
pressure  from  a  tank  on  the  roof.  It  was  In- 
tended that  the  alloy  in  these  heads  in  ques- 
tion should  stand  a  temperature  of  about 
1Q5°  Fahrenheit  before  fusing,  and  they 
were  stamped  "165"  to  indicate  that  fact 
On  July  10,  1887,  after  this  accident,  the 
head,  which  up  to  that  time  remained  intact, 
fused  when  the  temperature  in  the  skylight 
was  146°.  The  heads  used  in  the  skylight 
were  of  the  same  kind  as  those  used  else- 
where throughout  the  building.  Near  the 
top  of  each  end  of  the  skylight  was  an  open- 
ing leading  to  a  short  pipe  which  opened  into 
the  air.  Beneath  each  opening  was  a  swing- 
ing window  for  ventilation.  These  ventilat- 
ing windows.  In  hot  weather,  were  usually 
kept  open.  They  were  closed  Saturday,  July 
3d,  at  1  p.  m.,  and  remained  closed  till  after 
the  accident 

The  following  facts  are  established  by  the 
testimony:  (1)  That  the  relation  of  land- 
lord and  tenant  and  no  other,  existed  be- 
tween the  parties.  (2)  That  there  was  no 
written  lease,  whether  or  not  there  was  an 
agreement  for  one.  (3)  That  there  was  no 
covenant  forming  part  of  the  oral  agreement 
for  leasing  that  the  premises  were  free  from 
defects  and  fit  for  use,  or  that  the  landlord 
would  keep  them  In  repair  and  flt  for  use; 
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that  tbat  oral  agreement  was  simply  that  the 
plaintiff  should  occupy  the  premises  for  a 
certain  period  at  a  certain  rental.  (4)  That 
an  agreement,  which,  if  plaintiff's  testimony 
is  believed,  was,  In  effect,  a  part  of  the 
agreement  as  to  tenancy,  was  made  by  de- 
fendants at  the  Instance  and  for  the  benefit, 
at  least  In  large  part,  of  plaintiff,  that  there 
should  be  Installed  upon  the  demised  prem- 
ises a  sprinkler  system  like  that  about  to 
be  Installed  in  Bumham,  Stoepel  &  Co.'s 
premises,  and  that  this  agreement  was,  with- 
out damage  to  plaintiff,  performed  as  early 
as  the  September  following  the  May  or  June 
which  was  the  date  of  plaintiff's  entry  upon 
the  premises  demised  to  it  (5)  That  from 
September,  1806,  to  July,  1897,  the  sprinkler 
head  had  been  part  of  the  demised  premises, 
which  were  in  the  actual  occupancy  of  the 
plaintiff.  (6)  That  defendants  had  no  notice 
of  any  defect  In  the  sprinkler  head  up  to 
the  time  of  the  accident  (7)  That  the  de- 
fendants did  not  plan,  or  by  their  servants 
Install,  the  sprinkler  system,  but  tbat  they 
committed  the  whole  work  of  installation, 
including  planning,  labor,  and  material,  ti> 
the  General  Fire  Extinguisher  Company  un- 
der a  clear  and  distinct  contract;  that  that 
company  is  an  experienced,  competent,  and 
reputable  concern  In  Its  line  of  business;  that 
defendants  did  not  interfere  with,  or  exer- 
cise aapervlslon  over,  the  work  of  Installing, 
but  left  the  work  wholly  in  the  hands  of  the 
extinguisher  company.  (8)  That  the  work 
was  inspected  by  an  experienced  insurance 
inspector  before  reduced  Insurance  rates  on 
the  building  and  stock  were  procured.  (9) 
Tbat  it  is  proper  practice  to  put  sprinkler 
beads  in  skylights.  (10)  That  the  extraordi- 
nary heat  of  the  sun  on  July  4,  1897,  caused 
a  head  in  the  skylight  to  open,  which,  under 
ordinary  circumstances,  remained  closed. 
(11)  Tbat  If  such  opening  is  due  to  the  fault 
of  any  one.  It  is  to  the  fault  of  the  General 
Fire  Extinguisher  Company. 

The  declaration  charges  neglect  against 
the  defendants,  plaintiff's  landlord.  In  negli- 
gently constructing  an  automatic  sprinkler 
system.  The  court  Instructed  the  Jury  that 
the  fact  that  the  defendants  "had  used  all 
ordinary  precaution  In  employing  suitable 
people  to  put  this  system  In,  and  letting  the 
contract  to  a  reputable  concern  to  put  It  In, 
was  of  Itself  no  defense  against  the  action 
In  this  case."  In  other  words,  the  defend- 
ants were  held  responsible  for  the  negli- 
gence, If  any,  of  the  party  who  put  in  the 
sprinkler  system.  The  jury  found  that  the 
apparatus  was  negligently  constructed,  and 
rendered  a  verdict  for  the  plaintiff. 

Wells,  Angell,  Boynton  &  McMillan,  for  ap- 
pellants.   Maybury  &  Lucking,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  It  ap- 
pears conceded  that  there  was  evidence  of 
negligence  on  the  part  of  the  General  Fire 


Exthigulsher  Company  in  putting  In  the 
sprhikler  heads  in  the  skylight  arranged  to 
fuse  at  166  degrees.  That  temperature  prov- 
ed too  low.  They  should  have  been  arranged 
to  fuse  at  a  higher  temperature.  The  sprink- 
ler plant  was  Installed  in  September.  In  the 
following  July,  with  a  temperature  outside  at 
94°,  one  of  the  sprinkler  beads  fnsed.  A  few 
days  afterwards  the  remaining  sprinkler  head, 
when  the  temperature  outside  was  about  the 
same,  fused  when  the  temperature  in  the  sky- 
light had  reached  146*.  It  was  undoubtedly 
assumed,  on  the  part  of  the  agents  of  the 
extinguisher  company,  that  the  temperature 
within  the  skylight  would  not  reach  that  de- 
gree; but  it  made  no  effort  to  determine  the 
degree  of  temperature  of  the  skylight  in  hot 
weather.  If  they  relied  upon  experiences 
elsewhere,  it  is  not  shown  upon  this  record. 
An  experienced  witness  for  the  defendants 
testified  tbat  "they  should  be  set  with  a  lee- 
way of  about  30*,  and  that  he  would  not  lo- 
cate a  155°  sprinkler  head  at  a  place  where 
he  knew  the  temperature  would  reach  over 
135°."  We  must,  therefore,  enter  upon  a  de- 
termination of  the  defendants'  liability  with 
the  fact  established  that  their  contractor,  the 
extinguisher  company,  was  guilty  of  negli- 
gence, it  is  also  established  that  the  defend- 
ants had  no  experience  with,  or  knowledge  of, 
the  construction  of  the  sprinkler  apparatus; 
that  they  employed  a  standard  company  of 
long  experience  and  of  good  reputation,  and 
that  the  system  was  one  In  common  use. 
They  had,  therefore,  exercised  that  prudence 
which  the  law  requires  in  choosing  Independ- 
ent contractors,  and  no  negligence  is  directly 
attributable  to  defendants.  It  was  to  the  in- 
terest of  the  defendants,  as  well  as  that  of 
the  plaintiff,  to  have  a  proper  apparatus  sup- 
plied. In  case  of  flooding,  both  would  be  dam- 
aged. 

Did  the  employment  of  such  a  contractor 
relieve  the  defendants  from  liability  to  plain- 
tiff? They  insist  that  It  did;  that  the  case 
is  within  the  rule  that,  when  one  employs 
a  competent,  experienced,  and  independent 
contractor  to  do  a  lawful  work,  he  is  not 
liable,  either  for  defects  in  the  system  or 
ht  the  apparatus  or  machinery.  The  learned 
counsel  cite  Devlin  v.  Smith,  89  N.  Y.  470; 
King  V.  Railroad  Ck>.,  66  N.  Y.  181;  Engel 
v.  Eureka  Club,  137  N.  Y.  100,  32  N.  B.  1052; 
McCafferty  v.  Railroad  Co.,  61  N.  Y.  178; 
MiUer  V.  Railroad  Co.,  125  N.  Y.  118,  26  N. 
K  35.  None  of  those  cases  involve  the  re- 
lation of  landlord  and  tenant  They  are  cas- 
es coming  clearly  wltliin  the  rule  as  to  non- 
liability for  the  negligence  of  Independent  con- 
tractors. There  is,  however,  another  rule,  and 
which  may  be  called  an  exception  to  that  above 
stated,  viz.  that,  where  one  owes  an  absolute 
duty  to  another,  be  cannot  acquit  himself  of 
liability  by  delegating  that  duty  to  an  inde- 
pendent contractor.  To  apply  the  rule  to  the 
present  case,  It  may  be  thus  stated:  Where  a 
landlord  undertakes  to  make  repairs  or  bfk- 
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provements  for  his  tenant  he  cannot  relieve 
blmaeU  of  the  conaequencea  of  neglect  In  the 
performanc*  of  his  agreement  b7  employing 
an  Independent  contractor.  Thus,  whMe  a 
landlord  onderteok  to  put  a  new  roof  on  the 
building  of  his  tenant,  and  he  let  the  con- 
tract to  an  independent  contractor  to  per- 
form the  work,  and  the  goods  were  damaged 
by  rain  tbrough  the  negUgeuce  of  the  con- 
tractor, the  landlord  was  held  liable.  Wert- 
lielmer  r.  Saunders,  96  Wis.  678,  70  N.  Wi 
824.  Where  the  landlord  made  repairs,  and 
a  joint  of  pipe  was  Improperly  constructed, 
whereby  the  water  flowed  from  the  roof 
through  onto  the  plalntlfTs  goods,  the  land- 
lord was  held  liable.  Worthlngton  v.  Parker. 
11  Daly,  54S>.  Where  a  drain  bad  been  con- 
structed by  an  independent  contractor,  and 
after  Its  acceptance  the  water  flowed  through 
It  into  an  adjoining  cellar,  through  the  neg- 
Ugeoce  of  the  contractor,  the  owner  of  the 
bulldlog  w«8  held  liable.  Sturges  t.  Tbe- 
ologleal  Society,  130  Mass.  414.  A  landlord 
aasumJng  to  make  repairs,  though  not  re- 
quired to  do  so  by  his  lease.  Is  responsible 
for  his  lack  of  skill  In  making  them.  Olll  T. 
SUddtetoa.  105  Masa  477;  Gregor  t.  Cady,  82 
Me.  131,  19  Atl.  108.  Plaintiff  had  agreed 
wlti»  defendants  that  they  should  put  in  a 
sprinkler  system.  They  could  adopt  what- 
ever system  they  chose,  and  could  make  what- 
ever contract  they  riiose  for  putting  it  in. 
There  was  no  contractual  relation  between 
plalntifl  and  the  General  Fire  Extinguisher 
Company.  We  think  that  in  reason,  as  well 
as  authority,  the  rule  of  law  Is  that  the  plaln- 
tlfl  can  bold  defendants  for  the  negligence 
resulting  in  damage  to  it  and  that  the  de- 
fendants have  their  remedy  against  the  ex- 
tinguisher company. 

Counsel  likens  the  case  to  that  of  one  buy- 
ing an  appliance  of  a  reputable  dealer,  which, 
through  its  negligent  cMwtruction  or  make, 
works  damage  to  a  third  person;  and  invokes 
the  rule  that  a  vendor  or  purchaser  Is  not 
liable  for  latent  defects  In  machinery,  cit- 
ing McKlnnon  Mfg.  Co.  v.  Alpsna  Fish  Co., 
102  Mich.  221,  60  N.  W.  472,  Walden  v.  Finch, 
70  Pa.  460,  and  other  cases.  We  think  this 
is  not  a  case  for  the  application  of  that  doc- 
trine. There  was  no  defect  here  in  the  sys- 
tem or  in  the  apparatus.  The  former  was 
good,  and  the  latter  properly  constructed. 
There  was  no  latent  defect.  The  sole  diffi- 
culty was  that  the  extinguisher  company  err- 
ed in  not  determining  the  temperature  at 
which  the  sprinkler  bead  should  be  set.  Wah 
den  V.  Finch  was  a  ease  between  bailor  and 
bailee.  The  bailor  bad  deposited  his  property 
in  the  warehouse  of  the  bailee.  The  building 
(ell  through  Improper  construction.'  It  was 
bekl  that  the  bailee,  baring  done  all  In  his 
power  to  erect  a  safe  structure,  was  not  lia- 
ble for  Its  occult  defects.  McKlnnon  Mfg. 
Co.  V.  Alpena  Fish  Co.  involved  the  shaft  of 
an  engine,  which  broke  from  hidden  and  un- 
known defects.  Judgment  affirmed.  The  oth- 
«r  Justices  concurred. 


BROWN  et  al.  T.  SNIDBB. 

(Supreme  Court  of  Michigan.     April  2,  1901.1 

SALES  —  ORDER  FOR  GOODS  —  8E!PARAT8  CON- 

TRACTS— OUEffllON    FOB    JURY— STATUTB    OF 

WJkVDB-OFFMR  TO  PORCHASK-BBVOCATION 

— OIRBCTION  OF  VERDICT. 

1.  Where  plaintiSa'  traveUng  salesman  took 
two  orders  for  goods  from  defendant  on  May 
31,  1899,— one  order  to  be  shipped  Immediately, 
aad  the  sther  on  October  Ist,— and  the  testi- 
mony as  to  the  traniaetion  was  conflicting,  the 
qaestion  whether  there  was  one  contract,  or 
separate  contracts  for  each  order,  was  properly 
submitted  to  the  inry. 

2.  Where  platntifls'  trarelinr  salesman  visit- 
ed defendant's  store  on  May  31st,  and  filled  out 
an  order  for  goods  for  $95,  to  be  delivered  Oc- 
tober Ist,  which  was  not  signed  by  defendant, 
but  defendant  orally  agreed  to  purchase  the 
goods,  the  contract  was  void,  ss  within  the  stat- 
ute of  frauds.  j  ,    *    j 

3.  Plaintiffs'  traveling  salesman  visited  de- 
fendant's store  on  May  Slst,  and  filled  oat  two 
orders  for  goods,— one  for  $28,  to  be  shipped 
immedJAtely,  and  the  other  for  S86,  to  be  slup- 
ped  October  Ist,— neither  of  which  wsa  sign- 
ed by  defendant.  Defendant  accepted  the  first 
order,  but  on  September  1st  refvoked  the  sec- 
ond, and.  on  pbuntifCs'  sUpDtng  the  goods,  re- 
fused to  accept  them,  ffelo,  in  an  action  for 
the  price  of  the  second  order,  that  the  evidence 
justified  the  direction  of  a  verdict  for  defend- 
ant, since  the  trsnaactlen  did  aot  constitute  a 
contract  of  sale,  but  merely  an  offer  to  par- 
chase,  which  was  revoked  in  due  time. 

Grant,  J.,  dissenting. 

Error  to  circuit  court.  Mecosta  county; 
Lewis  O.  Palmer,  Judge. 

Action  by  Frank  E.  Brown  and  another 
against  Jacob  Snider.  From  a  Judgment  In 
favor  of  defendant,  plalntifCs  bring  errw. 
Affirmed. 

Chas.  E.  Ward  and  a  H.  Thrall,  fbr  appel- 
lants.   Frank  Dumon,  for  appellee. 

MOORE,  J.  The  plaintiffs  live  !■  Grand 
Rapids,  and  are  wholesale  dealers  in  robes, 
blankets,  and  bameases.  The  defendant  re- 
aides  at  Remus,  and  Is  a  retailer  of  the  same 
line  of  goods.  On  the  Slot  dsy  of  May,  1899, 
the  agent  of  plaintiffs  visited  the  defendant 
at  his  place  of  business,  having  with  him 
samples  of  his  goods,  from  which  defendant 
made  selections  of  gt>ods  which  he  orally 
agreed  to  purchase.  The  sgent  made  In  trip- 
licate two  lists  of  the  goods  ordered,  one  of 
which  he  gave  to  defendant,  and  one  was 
forwarded  to  the  plaintiffs.  The  heading  of 
the  first  of  these  lists  reads  as  follows: 
"Date,  May  31st,  '90.  Brown  &  Sehler,  Grand 
Rapids,  Mich.  Salesman,  D.  D.  Sold  to  J.  Sni- 
der. Ship  to  Remus,  via  D.,  O.  R.  &  W..  at 
once."  Then  followed  a  list  of  goods  amount- 
ing to  $29.62.  The  heading  of  the  other  list 
reads  as  follows:  "Brown  A  Sehler,  Grand 
Rapids,  Mich.  Date,  May  81st,  '99.  Bales- 
man.  D.  D.  Sold  to  Jake  Snider.  Ship  to 
Bemus.  Oct  1st  '99."  Then  followed  a  list 
of  goods  amounting  to  $95.05.  Both  of  these 
lists  were  signed  by  Brown  &  Sehler,  per  D. 
D.,  but  neither  of  them  was  signed  by  defend- 
ant On  the  following  day  the  defendant 
wrote   the   plaintiffs   as   follows:     "Remus. 
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Mich.,  Juae  1.  '90.     Mr.  Brown.  &.  Sebler. 
E^Bi^:    Please  cancel  my  whole  opder  t;lTen 
to  Mr.  D.  Drammond,  as  I  hare  fbund  aut 
be  had  been,  to  Mr.  Huber  and  tried  to  aell. 
him  gooda,  and  a*  I.  do  not  want:  to  trade- 
wtth  yon  it  Htaber  &  Parvrril  are  yow  ens^ 
tomera.    Hear  yon  have  taken  care,  of  Hbher 
&  Farwell  first,  so  ideaae:  cancel  my  whole: 
order,  aa  I  woa't  accept  It'  under  ctrcum- 
stancee,  and  oblige.    Respectfully,  Jacob  SM- 
der."    To  which  the  plaintiffs  replied,  under 
-date  of  Jun»  3d,  a*  foUowsr:    "J^cob.  Solder, 
Itemua  Mloh.— Dear  Strr    Rsplylnf  to  your 
favor  oftbe- first,,  win  aay  that  our  Mr.  Dmin- 
mond  did  not  sell  Huber  &,  Farw^  aoytblns 
we  sell  yoB.    Tou  did  not  buy  Usht  harness 
of   ns,  and  he.  sold   some  light   harness  to 
them,  and  that  la  all  he  sold  them.    If  you 
bought  harness  of  uS)  we  would.  8;Lve  yon  tha 
•exclusive  sale  In  the  town;   but,  as  you  did 
not,  you  could  not  ask.  us  not  to  sell  anjr  one 
«lse  in  this  town.    We  will  ship  your  gfoadai 
Tours,  truly.  Brown  &  Sehler."    It  further 
appears  tiom  the  record,  that  on  the  2d.  day 
of  June,  1880,  the  plalntitCs  shipped  to  the 
defendant  the  goods  for  immediate  deJlvery, 
and  sent  to  Iiim  by  mail  an  invoice  of  the 
same.    The  writer  of  the  letter  of.  June  3d 
did  not  know  the  goods  had  been  shipDed 
when  he  wrote  the  letter.    When  these  gooda 
arrived  at  Bemus  they  were  received  and 
accepted  by  the  defendant,  and  subsequently 
paid  for;  he  paying  to  plaintiffa  on  thue  ISth 
day  of  August,  1800,  their  entire  account, 
which,  included  the  goods  shipped  June  2d. 
On  the  Ist  day  of  September,  1899,  the  de- 
fendant wrote  the  plaintiffs  as.  fallows:    "Mr. 
Brown  &.  Sehler:    Have  you.  canceled  my  <»• 
der  for  horse  blankets?  If  not,  thaa  cancel 
■ama  as  I  will  be  unable  to  accept  tliem, 
and  save  fucthes  trouble,  and  obilga.    Be- 
spectfully,  laeob  Snider."     Thia.  letter  was 
received  by  plaintiffs  on  the  mosnlag  of  tha 
3d  day  of  September.     Oa  the  Tst  day  of 
September.   1800,  the  plaintiffs   shipped  to 
-the  defendant,  at  Remus,  the  goods  specified 
in  the  second  list,  which  consisted  of  horse 
blankets,  and  mailed  him  am  invoice  tlMceef. 
The  defendant  refused  to  receive  the  gfBodai, 
and  on  the  16th  day  of  Septembes  wrote  the 
plaintiffs    as    follows:     "Brown    &    Sehler, 
Orand  Rapids,  Mich.— Gentlemen:    Your  bill 
of  horse  blankets  I  strictly  refuse,  asi  I  have 
notified  in  time;   lies   here  subject,  to   my 
cancellation,  and  subject  to  your  dlsposai. 
I'lease  look  after  them,  and  oblige.    Tours, 
respectfully,    Jacob    Snider."     Other    corre* 
spondence  followed,  and  finally  this  suit  was 
brought.    A  verdict  was  rendered  in  favor 
of    the    defendant.     The    plaintiffs'    bav» 
brought  the  case  here  by  writ  of  error. 

It  is  the  theory  of  the  plaintiffs  that  there 
was  in  fact  l^t  one  transaction  between  the 
/parties,  that  the  ordors  constituted  but  one 
contract,  that  such  contract  was  partly  pen- 
formed  when,  the  defendant  received  and  ac- 
cepted the  goods  wtilch  wMe  for  immediate 
shipment,  and  that  the  case  was  taken  out 


of  the  statute  of  f^vds  by  the  act  of'  the 
deflendant  in  accepting  and'  receiving  such 
goods,  and  that  when  tlie-  pMntiffft  had  sel 
apart  tliC'  remainder  of  the  goods,  and  de- 
livered them  to  the  carrier,  ooaalgne^  to  tbe 
defendant,  and  the  term  of  credit  had  ex- 
pired; tlKlr  right  00  action  was  complete', 
and  they  asked  the  court  to  direct  a  verdict 
in  their  favor  fbr  the  amount  of  the  dalm. 
On  the  part  at  tb.»  defandaiit  it  i»  claimed 
that  the  orders,  although  given  at  the  same 
time,  were  distinct  and  separate  contracts; 
that  the  one-  was  an  order  fbr  gooda>  to  the 
amount  of  $20.62,  to  be  deltveted'  at  once. 
and  that  this  order  was  not  affected  by  the 
statute  of  frauds;  that  the  second  order  was 
for  goods  to  the  amount  of  $95.06;  to  l>e  de- 
livered several  months-  later,  and  sot  until 
after  the  terms  of  credit  given  on  the  first 
Older  Iiad  expired;  that,  upon  the  uodisput. 
ed  facts  of  tlie  case^  the.Iaat.oader  was.  veld, 
under  the  statute  of  frauds,  ajtd  waa  not 
taken  out  of  the  operation,  of  the.  statute  of 
frauds  by  reason  of  the.  fact  that  the  defend- 
ant  received  and  paid. for  tha  gpbda  specified 
in  the.  order  for  immediate  delivery;  and  he 
asked  that  the  ceurt  direct  a  verdict  in.  tiis 
favor.    The   court.  deiUed  the  ra^aests  of 
couasel  for  the  reapecti.ve  parties,,  and  sul>- 
mitted  tlie  case  to  the  Jury  upon,  the  theory 
advanced  by  each,  and  eiylalned  to  them  in 
his  charge  the  claima  of  the  respective  par- 
tiea..    It  la  the  claim  of  the  plaintiffs  that 
under  the  undisputed,  facts,  in  tha  case  the 
tcansBfitien  waa  one  entire,  contract,  and  the 
court  should   have  so  instructed   the  J.ury; 
citing  a   good   many  authorities.    The  au- 
therltles    cited    undoubtedly    establish    the 
proposition  that  because  a  separate  price  waa 
agreed  upon  for  each  article  of.  merchandise, 
or  because  some  of  the  articlea  purchased 
were  to  be  delivered  at  one  time,  and  some 
at  another.   It  would  not  follow   that  tbe 
transaction   was  not  a   single  tcwnsactlon, 
constituting  but  one  contract    In  tlUS'  case, 
however,  we  think  there  la  a  difference  of 
testimony  as  to  what  the  transBiClilDa  was, 
wlUch  made  it  a  question  for  the  Jury  aa 
to  whether  on  May  3l8t  but  one  centract 
waa   made.     Marcott   v.    Bailroad    Oa„   47 
Mich.  1,  10  N.  W.  63;  Harris  v.  Clinton  Tp., 
&i  Mich.  447,  31  N.  W.  42o;  Ashman  v.  Rail- 
road Co.,  90  Mich.  5C7,  51  N.  W.  645,  and  the 
many  casea  there  cited. 

There  is  another  view  of  tbe  case  which  I 
think  would  preclude  a  recovery  by  the 
plaintiffs.  If  what  occurred  on  May  31st 
was  an  entire  transaction,  it  was  void  Ite- 
cause  of  the  statute  of  frauds.  It  was,  at 
most,  on  the  part  of  the  defendant  an  offer 
to  buy  the  goods,  which  might  be  revoked 
at  any  time  before  he  accepted  them.  Smith 
V.  Brennan,  62  Mich.  348,  2S  N.  W.  802;  Ma- 
chine Co.  V.  Cusack,  116  Mich.  647,  74  N. 
W.  1005.  Before  any  of  the  goods  were  re- 
ceived by  the  defendant  he  wrote  pialntitrs, 
canceling  the  entire  order.  He  never  re- 
newed the  order,  or  agreed  to  accept  tbe 
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second  list  of  goods.  It  is  true,  he  accepted 
the  goods  which  were  shipped  him  on  the 
2d  of  June,  and  paid  for  them,  but  at  no 
time  after  his  letter  of  June  1st  did  he  give 
plalntlfts  to  understand  he  would  accept  the 
balance  of  the  goods;  but,  on  the  contrary, 
be  again  (September  1st)  wrote  them  be 
would  not  accept  the  goods  which  were  to 
be  shipped  October  let  I  think  the  Judge 
would  have  been  justified  In  directing  a 
verdict  for  defendant  Instead  of  doing  so, 
he  submitted  the  question  to  the  Jury,  who 
found  against  the  claim  of  plaintiffs.  Judg- 
ment is  affirmed. 

MONTGOMERY,  a  J.,  and  HOOKER  and 
LONG,  JJ.,  concurred  with  MOORE.  J. 

GRANT,  J.  (dissenting).  TbM%  Is  no  dis- 
pute upon  the  facts  in  this  case.  Both  par- 
ties agree  as  to  what  toolc  place  at  the  date 
of  the  sale.  There  was  but  one  transaction, 
and  one  order.  The  mere  fact  that  the  or- 
der was  taken  on  dlfCerent  pieces  of  paper 
is  of  no  more  signiflcance  than  as  though  the 
.  whole  order  was  placed  upon  one  piece,  with 
a  designation  that  the  goods  be  shipped  at 
difTerent  times.  That  defendant  regarded  it 
as  one  transaction  Is  evident  from  bis  let- 
ter, in  which  he  says,  "Cancel  my  whole 
order."  There  is  no  dispute,  and  the  ques- 
tion became  one  of  law  for  the  court  I 
think,  under  Oie  authorities,  there  was  but 
one  order,  and  that  the  acceptance  and  pay- 
ment of  the  goods  ordered,  shipped  Imme- 
diately, teok  the  case  out  of  the  statute  of 
frauds. 

The  second  point  in  my  Brother's  opinion 
la  not  raised  In  the  briefs  of  counsel.  We 
have  not,  therefore,  the  benefit  of  an  argu- 
ment upon  It  I  cannot  concur,  however, 
in  my  Brother's  conclusion.  Defendant  can- 
celed his  entire  order  by  letter  of  June  Ist 
Had  he  stood  upon  that,  plaintifTs  could  not 
recover.  But  plaintiffs  replied,  explaining 
the  situation,  and  notified  defendant  that 
ttiey  would  ship  the  goods.  Both  letters 
treated  the  transaction  as  one,  and  referred 
to  all  the  goods  ordered.  The  first  goods 
were  shipped  and  accepted.  It  was  not  nec- 
essary to  renew  the  order.  The  explanation 
appeared  to  be  satisfactory  to  defendant, 
and  his  acceptance  of  the  goods  first  ship- 
ped was  a  ratification  of  the  original  con- 
tract and  a  notification  to  plaintiffs  that 
their  explanation  was  satisfactory.  The 
Judgment  should  be  reversed,  and  a  new 
trial  ordered. 


WRIGHT  et  al.  v.  HUBBARD  et  al. 

(Supreme  Court  of  Michigan.     April  2,  1901.) 

DBCSDENT'S    ESTATE— ALLOWANCE    OF   CLAIM 

—EFFECT— SET-OFF— PAYMENT 

OF  MORTQAQB. 

W.  and  wife  executed  a  mortgage  to  H. 
Subsequently  W.  and  H.  agreed  that  H.  should 
board  at  W.'s,  and  the  price  of  the  board 
•hould  apply  pro  tauto  in  payment  of  the  mort- 


Sage.  H.  assigned  the  mortgage,  when  past 
ue,  to  her  daughter.  After  H.  died  W.  pro- 
cured administration  of  her  estate.  W.  and 
wife  presented  leparate  claims  against  her  es- 
tate, which  were  allowed.  W.  and  wife  then 
filed  a  bill  In  equity  to  procure  a  cancellation 
of  the  mortgage,  on  the  ground  that  the  allowed 
claims  were  of  greater  value  than  the  mort- 
gaged premises,  and  should  be  applied  in  pay- 
ment of  the  mortgage  debt     Held: 

1.  The  allowance  of  the  claims  by  the  pro- 
bate court  did  not  bind  the  assicnee  of  the 
mortgage,  who  was  not  a  party  to  that  proceed- 
ing. 

2.  There  was  no  agreement  that  compensa- 
tion for  the  wife's  services  in  caring  for  H. 
should  be  applied  In  payment  of  the  mortgage, 
and  that  her  claim  could  not  be  made  an  offset 
to  her  husband's  debt 

Appeal  from  circuit  court  Sanilac  county, 
in  chancery;  Watson  Beach,  Judge. 

Bill  by  Austin  Wright  and  Elizabeth 
Wright  against  Estella  J.  Hubbard  and  Miles 
Simmons,  administrator  of  Clarissa  Poland. 
Decree  for  plaintiffs,  and  defendants  appeal. 
Reversed. 

Complainants  are  husband  and  wife.  He 
owned  a  farm  of  120  acres  In  Sanilac  county, 
Mich.  In  1888  be  borrowed  $1,000  of  :Mr3. 
Poland,  the  sister  of  Mrs.  Wright,  for  which 
he  gave  two  mortgages  upon  this  land,— one 
for  $1,100,  and  the  other  for  $800.  The  mort- 
gages were  signed  by  Mrs.  Wright  Mrs.  Po- 
land lived  In  Cnilcago.  In  July,  1891,  she 
went  to  the  home  of  the  complainants,— 
whether  first  as  a  visitor,  as  claimed  by  de- 
fendants, is  ImmateriaL  She  remained  there 
until  November,  1892,  when  she  went  to  the 
home  of  her  daughter,  defendant  Hubbard, 
in  Chicago.  Mrs.  Hubbard  visited  her  moth- 
er at  complainants'  home  in  the  summer  of 
1882.  An  agreement  was  then  made  that 
Mrs.  Poland  should  pay  $10  a  month  for  ber 
board,  to  be  applied  on  the  mortgage  debts. 
This  was  the  usual  price  for  board  in  that 
locality  at  that  time.  Board  for  12  months 
for  that  time  ($120)  was  Indorsed  on  one  of 
the  notes,  and  $40  from  July  28,  1892,  to  No- 
vember 28,  1892,  on  the  other  note.  Mrs. 
Poland  remained  with  her  daughter  In  Chica- 
go until  May,  1894,  when  she  again  went  to 
complainants,  and  lived  with  them  until  De- 
cember, 1894,  when  she  returned  again  to  Chi- 
cago. In  August,  1896,  she  returned  to  com- 
plainants. Intending  to  take  her  household 
goods  and  return  to  Chicago  to  live.  She  was 
taken  111,  and  died  at  complainants'  home,  De- 
cember 6,  1896.  Mr.  Wright  applied  for  let- 
ters of  administration  upon  her  estate.  Let- 
ters were  issued,  commissioners  appointed, 
and  Mr.  and  Mrs.  Wright  presented  separate 
claims  against  the  estate,  which  were  allow- 
ed. There  was  no  opposition  to  their  allow- 
ance, no  one  appearing  to  defend  them. 
Whether  defendant  Hubbard  or  any  of  her 
other  children  knew  of  this  proceeding  does 
not  appear.  They  had  no  actual  notice  of 
the  proceedings.  On  August  7,  1896,  these 
mortgages  and  notes  were  assigned  by  Mrs. 
Poland  to  her  daughter  Mrs.  Hubbard.  With- 
in a  few  weeks  thereafter  complainants  were 
notified  thereof  by  Mrs.  Fjoland.    Mr.  Wright's 
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claim  -was  for  "board,  etc.,  funeral  and  pro- 
bate expenses,  $653.66."  Mrs.  Wright's  bUl 
was  for  "nursing,  washing,  etc.,  $2,977."  Af- 
ter the  allowance  of  the  claims,  complainants 
filed  the  bill  in  this  case  for  the  cancellation 
of  the  mortgages,  claiming  that  they  were 
paid  by  the  board,  nursing,  etc.,  which  had 
been  allowed  by  the  probate  court  The  bill 
does  not  expressly  allege  any  agreement  that 
the  board  and  nursing  were  to  be  applied  In 
payment  for  the  mortgages.  The  only  allega- 
tion In  regard  to  the  matter  Is  this:  "That 
on  or  about  the  7th  day  of  August,  A.  D. 
1896,  the  said  Clarissa  Poland  assigned  the 
said  mortgages  to  her  daughter,  one  Estella 
Hubbard,  bat  such  assignment  was  made 
without  consideration,  and  after  the  maturity 
of  all  of  said  mortgage  Indebtedness  that  was 
remaining  unimld."  The  defendant  Hubbard, 
who  Is  the  only  real  and  necessary  defendant, 
answered,  virtually  admitting  the  agreement 
aa  to  the  board,  but  denied  any  payments  by 
reason  of  nursing  or  attendance,  and  claim- 
ed the  beneflt  of  a  cross  bill  for  a  fore- 
closure of  the  mortgages.  To  the  cross  bill 
the  complainants  answered,  in  which  they 
aver  "that  at  the  time  said  mortgages  were 
assigned  the  said  mortgagee,  Clarissa  Poland, 
had  received  a  large  amount  of  payments 
thereon  by  reason  of  said  complainants'  nurs- 
ing, support  and  attending  said  mortgagee, 
but  the  same  bad  not  been  Indorsed  on  said 
notes  or  mortgages."  The  mortgages  were 
past  dne  when  assigned.  The  land  Is  not 
worth  the  amount  of  the  claims  allowed  by 
the  commissioners,  and  the  court  decreed  that 
tbe  mortgages  should  be  canceled. 

W.  H.  Burgess,  for  appellant  Hubbard. 
Charles  F.  Gates  and  Arthur  B.  Divine,  for 
appellees. 

GBANT,  J.  (after  stating  the  facts).  1. 
Tbe  proceedings  of  the  probate  court  are  im- 
material to  the  controversy  l>etween  the  par- 
ties. Defendant  Hubbard  was  not  a  party 
to  tbe  proceedings  before  the  commissioners, 
and  their  finding  does  not  bind  her  as  the 
owner  of  tbe  mortgages.  Tbe  mortgages  had 
been  assigned  to  her.  No  claim  is  or  can  be 
made  that  she  did  not  then  become  the  owner 
of  them,  and  entitled  to  all  that  remained  doe 
after  deducting  all  legitimate  payments. 
There  was  nothing  in  the  proceedings  before 
tbese  commissioners,  had  she  been  notified 
thereof,  that  the  claims  were  designed  to  off- 
set her  mortgages.  It  was  unnecessary  for 
Mr.  Wright  to  have  any  claim  allowed  before 
tbe  probate  conrt  under  bis  agreement  with 
Mrs.  Poland  that  the  price  of  her  board  should 
be  paid  pro  tanto.  In  fact  the  estate  of  Mrs. 
Poland  owed  him  nothing  for  tbe  board,  be- 
cause he  and  Mrs.  Poland  had  agreed  to  ap- 
ply it  on  tbe  mortgages.  If  there  was  a  dis- 
pute as  to  how  much  the  payments  were, 
that  qoestion  could  only  be  settled  in  the  fore- 
closure proceedings,  or  upon  a  bill  filed  by  the 
mortgagor  to  annul  the   mortgages  on  the 


ground  of  payment.  The  questions,  therefore, 
that  are  raised  as  to  the  validity  of  the  pro- 
ceedings before  the  commissioners  need  not 
be  discussed. 

2.  That  there  was  an  agreement  to  apply 
the  board  of  Mrs.  Poland  upon  these  mort- 
gages is  conceded.  It  Is  claimed  by  defend- 
ant ttiat  the  first  agreement  for  $10  per  month 
covered  all  the  time.  During  1881  that  was 
tbe  customary  price  for  board.  It  does  not 
appear  whether  there  was  any  change  In  the 
price  afterwards.  Nothing  was  said  about 
the  price  on  tbe  other  occasions,  nor  was  any 
settlement  afterwards  made.  Mr.  Wright 
now  claims  $20  a  month  from  May  20,  1894, 
to  December  20, 1896,  and  In  1806.  For  board 
alone  upon  a  farm,  especially  when  Mrs.  Po- 
land furnished  her  own  rooms,  this  would  t>e 
extravagant.  Considering  that  she  was  ill 
part  of  the  time,  and  that  her  meals  were  serv- 
ed in  her  room,  the  price  may  thereby  be 
properly  enhanced,  and  we  are  Inclined  to  let 
the  amount  stand  at  $20  per  month.  Tbe  ex- 
penses of  tbe  funeral  were  paid  by  Mr. 
Wright  and  Mrs.  Hubbard  conceded  that 
they  might  be  allowed  against  the  mortgages. 

3.  The  record  Is  barren  of  any  language  Im- 
plying an  agreement  to  pay  Mrs.  Wright  for 
nursing,  and  apply  the  same  upon  the  mort- 
gages. Whether  her  claim  was  a  legitimate 
one  against  Mrs.  Poland's  estate  is  a  question 
upon  which  we  pass  no  opinion.  Elzcept  in 
1886,  Mrs.  Wright  attended  to  all  her  house- 
hold and  family  duties.  In  1896  they  had  a 
hired  girl.  Her  charge  for  nursing  and  wash- 
ing was,  first  $2  per  day,  then  $3,  and  In 
1896  $4.  These  charges  exceed  those  of  train- 
ed nurses,  and  tbe  action  of  the  commission- 
ers In  allowing  them  seems  a  little  strange. 
But  however  this  may  be,  this  was  a  debt 
from  Mrs.  Poland  to  Mrs.  Wright  and  not  to 
Mr.  Wright  who  alone  was  under  obligation 
to  pay  the  notes.  Mr.  Wright  Is  now  seeking 
to  offset  a  debt  due  to  bis  wife  against  mort- 
gages and  notes  executed  by  him.  We  dis- 
posed of  this  question  in  Wolff  v.  Jasspon 
(Mich.)  85  N.  W.  260.  There  is  evidence  that 
Mrs.  Poland  stated  that  Mrs.  Wright  should 
be  well  paid  for  nursing  and  caring  for  her. 
But  no  Inference  can  be  drawn  from  this  that 
she  was  to  be  paid  by  applying  the  value  of 
her  services  upon  her  husband's  debt  It  is 
very  apparent  that  the  scheme  to  pay  these 
mortgages  in  this  manner  was  an  after- 
thought on  tbe  part  of  Mr.  Wright  After  the 
death  of  Mrs.  Poland,  he  offered  to  deed  tbe 
land  to  Mrs.  Hubbard  if  she  would  pay  the 
funeral  expenses  and  give  him  what  it  would 
cost  to  foreclose,  $200.  Such  a  proposition 
cannot  be  rejected  from  the  consideration  of 
the  court  on  the  ground  that  it  was  an  offer 
to  compromise.  It  was  an  offer  which  very 
clearly  shows  that  Mr.  Wright  still  consider- 
ed himself  Indebted  upon  the  mortgages  to 
nearly  the  value  of  the  premises,  and  that  he 
desired  to  save  something  if  he  could.  The 
decree  will  be  reversed,  and  a  decree  entered 
in  this  court  In  accordance  with  this  opinion 
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tor  th«  balance  due  Mrs.  Hubbard,  with  the 
oaiial  decree  of  sale,  with  costs  of  this  coarL 

LONG,  J.,  did  not  sit    The  other  JosUces 
concurred. 


WATKE  COUNTY  t.  BETNOLDS. 
(Supreme  Court  of  Michigan.    April  2,  1901.) 

DUTIES  OF  COUNTY  CLEKK— ADDITIONAL  COM- 
PENSATION —  RECOVERY  OF  COMPENSATION 
ERRONEOUaLY  PAID. 

1.  Comp.  Laws,  {  2477,  prescribing  the  du- 
ties of  toe  county  clerk,  requires  him  to  per- 
form inch  other  duties  *a  toe  board  of  saper- 
visors  may  require  by  resolution.  Local  Acta 
ISOo,  Act  No.  425,  fiidns  the  compensation  and 
defining  the  duties  of  the  county  deik  of  W. 
county,  pnmdes  that  he  shall  not  recover  'any 
compensation  additional  to  his  salary  for  the 
specified  .or  other  duties.  Tlie  clerlt  of  said 
county  was  appointed  by  the  board  of  super- 
Tisors  as  secrrtary  of  a  subcommittee  of  the 
beard,  field,  that  lie  was  not  entitled  to  ad- 
ditional compeBsation  thesafer. 

2.  Where  the  board  of  supcrrisors  allows  ad- 
ditional coDipensatlon  to  the  county  cierk  for 
performing  serrices  w^ich  he  is  required  to  do 
for  his  regular  comiiensation,  and  ha  receives 
SDch  additional  compensation,  the  county  may 
recover  such  sum  from  the  cleric. 

Brror  to  circuit  court,  Wayne  county; 
Morse  Behaert  Judge. 

Action  by  the  cownty  of  Wayne  against 
Henry  Id.  Reynolds  to  recover  money  wrong- 
fully paid  to  defendant  aa  eomfenBatton  ad- 
ditional to  his  salary  as  couat;y  clerk.  From 
a  Judgment  on.  a  'Verdlct  directed  in  favor 
of  defendant,  plalatlfT  brings  error.  Revers- 
ed. 

Allen  H.  Frazer,  Pros.  Atty.,  and  Ormond 
F.  Hunt,  ABSt.  ProB.  Atty.,  for  appellant. 
Jasper  O.  Gates,  for  appellee. 

BOOKER,  J.  The  defendant  was  the 
cleric  of  the  county  of  Wayne,  and  daring 
the  time  that  he  was  aucb  clerk  tae  was  ap- 
pointed secretory  of  a  committee  of  the 
iioard  of  superviaora  having  in  charge  the 
erectien  of «  court  house  for  the  county.  His 
appointment  wae  under  the  following  resolu- 
tioo:  "Resolved,  that  Henry  M.  Beynolds 
be,  aad  he  is  hereby,  appointed  secretary  of 
the  committee  on  public  buildings  during  the 
erection  and  completion  of  the  new  Wayne 
coanty  building,  to  tlie  eodof  the  fiscal  year." 
Abont  four  montliB  later  tbe  board  passed  tbe 
following  resolution:  "Resolved,  that  the 
county  auditors  be,  and  they  are  hereby,  In- 
structed to  pay  Henry  M.  Reynolds  the  sum 
of  $25  per  month  for  the  time  he  has  acted 
as  secretary  df  the  committee  on  site  and 
public  buildings;  and  be  it  further  resolv- 
ed, that  tbe  connty  auditors  be,  and  they 
ire  hereby,  instructed  hereafter  to  pay  the 
secretary  of  said  coiuralt'ec  the  sum  of  $25 
per  month  during  tl»e  t<>rm  of  the  oommtt- 
tee."  Otter  simtlar-resolutious  Of  inter  date, 
•covering  other  periods,  appear.  Mr.  Reyn- 
olds performed  the  services,  and  received 
from  the  board  of  auditors  of  the  county  the 


■nm  of  $026  far  sach  servieea.  This  ia  an 
iactloD  brought  by  the  eoan^  to  xecover 
from  the  defendant  thia  auai,  with  interest. 
The  circuit  Judge  directed  a  veedist  for  the 
defendant,  and  tlie  plaintiff  has  tBJk.en'a  writ 
of  error,  upon  which  the  case  Is  before  as. 

There  are  two  questions:  Firat  Was  he 
lawfully  entitled  to  such  compensation?  Sec- 
ond. Was  the  action  of  the  tniard  in  making 
payment  conclnsive  and  final? 

Tlie  following  sections  of  the  statutes  are 
cited  as  bearing  upon  this  controversy: 

Act  No.  425,  Local  Acts  1896,  provides: 

"Section  1.  That  the  county  clerk  ••  •  • 
of  the  county  of  Wayne  shall  receive  a  salary 
of  three  thansand  five  hundred  dollaia  per 
annnm;  and  that  tbe  said  salary  of  the  coun- 
ty derk  aball  be  full  payment  for  services 
pecfonaed  by  said  officer  for  aald  coianty  or 
for  tbe  patrcna  of  [his]  respective  office,  and 
shall  be  in  lieu  of  all  fees,  coounlssloDs  or 
perqnlsites  payabte  .to  said  {officer]  under  the 
la-ms  of  this  state  for  tite  .performanee  and 
discharge  of  any  of  the  duties  requiscd  by 
[his]  respective  office,  or  any  office  the  duties 
of  wliich  [he]  exercises  by  virtue  thereof;  and 
in  ilea  of  all  fees  or  commisBions  collectible 
by  said  affieer  for  the  performance  of  the  re- 
spective duties  of  [his]  said  office  where  the 
■aid  fees  are  not  fixed  by  law;  and  that  said 
officer  shall  receiite  Jio  other  or  further  com- 
rpensatlon  for  the  duties  imposed  upon  [him], 
trot  all  fees  or  commissions  made  payable  to 
nr  that  may  be  charged  by  [him]  by  vtrtue 
at  aald  office  shall  be  received  by  aad  on 
ateconnt  of  eald  cotmty. 

"Sec.  2.  Mo  officer  wliose  salary  ia  fixed 
by  this  act  shall  be  entitled  to  any  fees,  com- 
mtssions  or  added  compensation  by  reason 
of  any  new  duties  hereafter  added  to  the  of- 
fice held  by  him. 

"Sec.  8.  That  tbe  said  county  clerk  of 
Wayne  connty  shall  receive  or  collect  no 
other  compensation  except  tlie  aaiary  above 
provided  for  the  performance  or  discharge 
of  any  duties  of  [his]  TespectlTe  office,  but 
[he]  shall  pay  the  fees,  commJsslans  or  char- 
ges provided  by  law  to  be  paid,  or  that  [he] 
may  fix  or  charge  for  tbe  performanee  or 
discharge  of  said  duties  or  any  dntiea  in 
[his]  said  office  to  the  cotmty  treasurer  on 
the  last  Sattntiay  of  every  month,  «nd  the 
same  sbali  be  for  the  use  of  said  connty  and 
placed  to  the  credit  of  the  general  fund." 

Section  2477,  Oomp.  Laws,  provided: 

"The  connty  clerk  of  each  oounty,  or  In 
his  absence  his  deputy,  shall  be  the  (derk  of 
tile  board  of  supervisors  df 'sucb  county.  It 
shall  be  tbe  duty  of  such  clerk:  •  •  * 
Fourth.  To  preserve  and  file  all  aeroiints  act- 
ed upon  by  tbe  board,  and  on  ao  account  to 
allow  snch  acoounte  to  be  taken  from  his  of- 
fice. »  *  •  Sixtli.  To  perform  eucb  otl»<?r 
and  'further  duties  as  such  'board  may,  t>T 
resolution,  require." 

Section  6,  art.  10.  Const.  Mich.,  provides: 

"A  board  of  supervisors  consisting  of  one 
from  each  organized  townabip  shall  be  es- 
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tabUabed  In  each  county,  wltb  sach  powen 
as  Bball  be  prescribed  by  law." 
Section  88,  art.  4,  Oonst  Mlcb..  provides: 
"Uie  lesiBlatnre  may  confer  upon  *  •  • 
the  board  of  supervlaora  of  the  several  oonn- 
tles,  snch  powere  of  m  local,  leg^islative  and 
administrative  character,  as  Cbey  may  deem 
proper." 

The  authority  of  the  board  of  si^rvlBDra 
of  the  county  of  Wayne  m  tbe  matter  of  the 
erection  of  this  court  house  was  settled  In 
tbe  case  of  Board  v.  Carpenter,  114  Mich. 
44.  72  N.  W.  19.  In  doing  this  work  the 
board  of  siqiervlsors  availed  itself  of  the 
services  of  a  subcommittee  and  the  county 
clerk,  as  we  have  seen.  We  cannot  say  that 
the  clerk  was  not  required  by  law  to  per- 
form this  service,  as  required  under  the  sixth 
subdivision  quoted.  He  clearly  was,  and, 
that  being  so,  the  law  expressly  denies  his 
right  to  compensation  over  and  above  his 
salary  therefor.  Ewlng  v.  AInger,  86  Mich. 
587,  86  N.  W.  996;  Hewitt  v.  White,  78  Ml(^ 
117,  43  N.  W.  1043;  Plummer  v.  White,  87 
Mich.  621,  49  N.  W.  876;  Board  of  Soldiers' 
Home  ▼.  Auditor  Oenei«l  of  Michigan  (de- 
cided Nov.  1900,  without  opinion).  The  stat- 
ute cited  not  only  fixed  the  compensation  of 
the  clerk,  bat  expressly  forbids  the  payment 
or  reception  of  any  farther  sum  for  the  du- 
ties imposed  upon  him  by  law.  Rectitude  of 
Intention  upon  his  part  and  that  of  the  audi- 
tors does  not  chang;e  tbe  character  of  the 
transaction,  which  is  ultra  vires.  A  some- 
what similar  question  arose  In  the  cKse  of 
Steamship  Co.  t.  Young,  89  Pa.  191,  and  the 
right  to  recover  back  money  was  asserted 
and  sustained  in  favor  of  a  private  person 
against  an  officer  who  took  Illegal  fees.  Tbe 
case  of  Allegheny  Co.  v.  Orler,  179  Pa.  639, 
36  Atl.  353,  was  much  like  the  present  case. 
It  was  said:  "Public  revenues  are  but  trust 
funds,  and  officers  but  trustees  for  its  ad- 
ministration for  tbe  people.  It  Is  no  answer 
to  a  suit  brought  by  a_  trustee  to  recover 
private  tmst  funds  tbat  he  had  been  a  party 
to  the  devastavit  With  much  the  stronger 
reason  Is  this  doctrine  applicable  when  the 
interests  of  the  whole  people  are  Involved. 
It  Is  obviously  Immaterial  whether  the  il- 
legal payment  be  through  design  or  mistake." 
In  Virginia  the  attorney  general  claimed  and 
was  allowed  and  paid  extra  compensation, 
and  it  was  recovered  back  by  the  state  In  an 
action  brought  for  the  purpose.  Com.  v. 
Field,  84  Va.  31,  3  8.  E.  882.  Story  says: 
"If  an  agent  pays  money  for  bis  principal, 
by  mistake  or  otherwise,  which  he  ought  not 
to  have  paid,  tbe  agent,  as  well  as  the  prin- 
cipal, may  maintain  an  action  to  recover  it 
back.  If  an  agent  pays  money  under  a  mis- 
take of  fact  for  tbe  principal,  tbe  latter  may 
recover  It  back  from  the  party  vfrho  had  re- 
ceived it;  and,  if  It  be  paid  under  a  mistake 
of  a  legal  obligation  of  his  principal,  it  may 
be  recovered  back."  Story,  Ag.  §|  308-435; 
Stevenson  v.  Mortimer.  Oowp.  806.  "The  act 
of  the  affcnt  is  not  considered  the  act  of  tbe 


principal,  except  when  it  is  wltbin  tbe  limits 
of  his  authority.  •  •  •  But,-  however  It 
may  be  when  the  money  Is  paid  by  the  suP' 
posed  debtor,  no  case  has  gone  so  far  as  tO' 
decide  that  an  autltorized  payment  by  an. 
agent,  from  an  erroneous  opinion  of  the  legal 
obligation  of  bis  principal,  shall  be  binding 
qpoB  tbe  principal,  and  tbat  be  cannot  re- 
cover the  money  thus  unduly  paid."  U.  S. 
V.  Bnrtlett,  Dav.  9,  Fed.  Cas.  No.  14,532. 

We  do  not  lose  sight  of  a  substantial  dif- 
ference between  the  case  of  money  paid  by- 
an  officer,  Nich  as  a  treasurer,  In  the  routine 
of  bis  office,  and  money  paid  upon  warrant 
after  allowance  by  a  board  authorized  to  ad« 
judicate  upon  claims,  and  from  whose  deter- 
mination tbe  law  forbids  an  appeal,  like  tb« 
board  of  siqiervisors  In  other  counties,  and 
tbe  board  of  auditors  In  Wayne  county.  As 
baa  been  held  In  the  case  of  Advertiser  & 
Tribune  v.  City  of  Detroit,  43  Mich.  116,  5  N. 
W.  72,  where  such  a  board  has  once  passed 
upon  a  claim  which  it  had  authority  to  pass 
upon,  it  cannot  be  reviewed,  and  money  paid 
upon  such  adjudication  .cannot  be  recovered 
back  in  an  action  upon  the  ground  that  the 
charge  was  excessive.  To  permit  It  would 
be  to  reopen  every  case  where  an  excessive 
allowance  had  been  made  for  services  ren- 
dered, and  for  which  there  Is  an  oUlgatlon  to 
pay  something.  We  have  found  no  case 
which  precludes  such  recovery  when  a  board- 
has  allowed  a  claim  which  was  wholly  ficti- 
tious or  expressly  forbidden  by  law,  and,  with 
one-  or  (possibly)  two  exceptions,  tbe  same 
may  be  said  of  claims  which  tbe  law  does 
not  recogniee  as  lawful  charges  against  the 
municipality.  Our  law  prescribing  the  duty 
of  boards  of  supervisors  is  taken  ttosa  New 
York,  where  similar  duties  and  powers  are 
Imposed  and  granted.  It  has  never  been  held- 
In  that  state  tbat  money  once  allowed  and 
paid  could  not  be  recovered  back  In  a  case 
where  the  law  did  not  recognise  tbe  claim 
allowed  as  one  that  conld  b3  a  proper  charge 
against  the  county.  Thus,  In  tbe  case  of 
Board  v.  ElUs,  50  N.  Y.  C20,  It  was  held  that 
a  board  of  superviscrs  had  no  power  to  audit 
and  allow  an  account  not  legally  chargeable- 
to  tbe  county,  and  tbat  if  tbey  did,  and  It  was 
paid,  such  payment  was  not  voluntary,  and- 
tbat  an  action  lay  to  recover  back  the  money 
paid.  The  case  was  much  like  the  present 
one  in  all  of  its  features.  Folger,  J.,  said: 
"Doubtless,  If  a  board  of  sup^visors  at  one 
time  acts  finally  upon  a  matter  of  which  they 
have  Jurisdiction,  and  as  to  which  tbey  have- 
a  lawful  right  to  act.  a  succeeding  board  may 
not  undo  what  tbey  have  done,  to  the  detri- 
ment of  third  parties.  •  •  •  A  board  of- 
supervisors  has  no  power  to  audit  and  allow 
accounts  not  legally  chargeable  to  their  coun- 
ty, and,  if  It  attempts  to  do  so,  it  is  an  act 
In  excess  of  Jurisdiction,  done  without  the- 
power  to  make  It  valid,  and  is  null  and  void." 
See,  also.  Smith  v.  City  of  Newburgh,  77  N.  Y. 
130.  A  more  recent  case  contains  an  elabo- 
rate dlscosalon  of  this  subject.    Under  a  law- 
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which  permitted  the  Israe  of  bonds  tot  the 
raising  of  funds  to  build  waterworks,  but 
which  forbade  tbeir  sale  at  less  than  par,  a 
contract  was  made  which  was  ultimately 
held  to  be  within  the  prohibition.  The  water 
board  undertook  to  compromise  this  matter, 
and  the  court  held  that  It  was  outside  of 
their  Jurisdiction.  Mr.  Jnstlce  Vann  said: 
"The  statute  forbade  the  payment  from  the 
funds  of  the  water  board,  and  action  forbid- 
den by  statute  is  rold.  A  void  act  Is  no  act, 
and  a  void  payment  is  no  payment  Such  a 
payment  Is  not  voluntarily  made  by  the  corpo- 
ration, but  by  its  agent  In  excess  of  authority 
and  in  defiance  of  Its  rights.  It  Is  not  the 
act  of  the  corporation  Itself,  but  of  one  who 
without  authority  assumed  to  act  for  It. 
•  •  •  It  Is  a  matter  of  grave  public  con- 
cern to  protect  municipal  corporations  from 
the  unauthorized  and  Illegal  acts  of  their 
•cents  in  wasting  the  funds  of  the  taxpay- 
ers. It  is  only  with  the  utmost  difficulty  that 
municipal  officers  and  agents  can  be  liept 
within  the  bounds  of  their  authority  now,  but 
once  let  it  go  forth  as  the  settled  law  of  the 
state  that  an  Illegal  contract  can  become  the 
basis  of  a  lawful  compromise  entered  Into  be- 
tween the  contractor  and  an  agent  guilty  of 
the  Illegal  action,  and  a  new  door  will  be 
open  to  municipal  spoliation.  If  a  paving 
contract  Is  let  to  the  highest  Instead  of  the 
lowest  bidder,  in  violation  of  a  statute  re- 
quiring competition,  a  compromise  with  the 
-contractor,  followed  by  payment  of  a  gross 
sum  eqtial  to  all  the  profits  that  he  could  have 
made  on  the  contract  if  executed,  should  not 
enable  him  to  keep  the  spoils  and  defy  the 
public.  Sound  public  policy  will  not  permit 
the  courts  to  countenance  this  dangerous 
method  of  evading  a  statute,  for  it  will  al- 
ways be  done  under  the  claim  of  good  faith, 
and  the  fraud  beneath  will  be  hard  to  dis- 
cover." Village  of  Ft.  Edward  v.  Fish,  156 
N.  Y.  376,  50  N.  B.  973;  Ellis  v.  Board,  107 
Mich.  536,  66  N.  W.  677. 

Counsel  cite  two  Michigan  cases  which  are 
-said  to  be  opposed  to  this  doctrine.  One  is 
Advertiser  &  Tribune  v.  City  of  Detroit,  43 
Mich.  116,  6  N.  W.  72;  the  other,  Wayne  Co. 
▼.  Randall,  43  Mich.  137,  5  N.  W.  75.  In 
the  former  the  claimant  had  a  valid  claim, 
but  was  allowed  more  than  the  statutory 
price  for  the  work.  It  Is  claimed  that  as  to 
this  excess  the  action  was  void,  and  that  the 
amount  should  be  recoverable  In  an  action  by 
the  county.  It  was  held  otherwise.  In  the 
Randall  Case,  Randall,  as  circuit  court  c<Mn- 
missloner,  had  charged  against  the  county 
certain  fees  In  a  fraudulent  debtor  proceed- 
ing prosecuted  before  him.  The  board  of  aud- 
itors took  advice  and  allowed  his  claim,  and 
afterwards  an  action  was  brought  to  recover 
back  the  amount.  It  was  held  not  recover- 
able. The  only  possible  distinctions  between 
these  two  cases  and  the  present  case  are 
that  In  one  the  entire  claim  was  not  Invalid, 
and  that  In  the  latter  the  claim  was  for  ser- 
"vices  not  a  lawful  charge  against  the  county. 


while  In  the  iiresent  case  the  statute  etxpress- 
ly  forbids  payment  beyond  the  salary  inroTid- 
ed.  We  think  both  cases  are  Inconsistent 
with  the  doctrine  announced  in  the  cases  here- 
inbefore cited.  If  the  circuit  court  commis- 
sioner's fees  were  not  a  proper  charge  against 
the  county,  the  board  had  no  just  reason  for 
allowing  them;  and,  also.  If  the  statute  fixed 
a  limit  to  the  price  paid  for  printing.  It  had 
no  Just  reason  for  allowing  double  price,  or, 
what  was  equivalent,  double  measure.  But 
If  It  be  said  that  the  last  case  Is  distinguish- 
able, and  was  one  where  the  board  had  Juris- 
diction to  allow  some  part  of  the  claim,  that 
cannot  be  said  of  the  Randall  Case;  for  he 
had  not  rendered  any  services  for  the  county 
for  which  the  county  was  In  any  way  or  to 
any  extent  liable  or  for  which  the  board  had 
any  authority  to  pay,  unless  It  is  to  be  said 
that  It  has  Jurisdiction  to  hear  and  unalter- 
ably determine,  by  allowance  or  dlsallovrance, 
any  kind  of  a  claim  that  may  be  set  up,  not 
expressly  prohibited  by  law.  In  the  case  now 
before  us  the  prohibition  is  positive;  in  the 
other,  it  is  negative;  and  we  see  no  difference 
In  principle.  Unless  we  are  to  follow  these 
cases,  we  must  overrule  the  later.  If  not  the 
earlier  as  well,  or  make  a  distinction  where 
there  is  no  substantial  difTerance.  We  all 
are  of  the  opinion  that  the  Randall  Case 
should  be  overruled.  It  Is  not  so  clear  that 
the  other  case  should  be,  for  there  Is  force  in 
the  claim  that  the  board  had  authority  to  de- 
termine the  quantity  of  work  done,  and  that 
Its  decision  was  final.  As  the  case  may  fair- 
ly be  distinguished  from  the  present  case  and 
the  Randall  Case,  we  leave  it  for  further  con- 
sideration when  occasion  may  arise.  The 
Judgment  Is  reversed,  and  a  new  trial  ordered. 
The  other  Justices  concurred. 


CARPENTER  v.  CARPENTER  et  aL 
(Supreme  Court  of  Michigan.  April  2,  1901.) 
APPEAL  AND  ERROR  —  EVIDBNCB  —  CBRTIFIKD 
COPIES  —  STRIKING  OUT  —  ERROR  CCRBD  — 
DEEDS— VALIDITY  — WITNESSES  —  EXECUTION 
—DELIVERY  —  SUFFICIENCY  —  ADVERSE  POS- 
SESSION—WIDOW— JUDOHENT— RES  ADJUDI- 
CATA  —  QUESTION  FOR  JURY  —  BJBCTMBNT  — 
OUSTER— PLEA  AND  NOTICE— LAW  OF  CASE- 
HUSBAND  AND  WIPE— ADMISSION  OF  HUS- 
BAND—ADMISSIBILITY. 

1.  Any  error  In  the  admission  of  a  certified 
copy  of  a  deed  in  evidence  was  cured  by  strik- 
ing it  when  the  original  deed  was  introduced. 

2.  A  deed  with  the  notary  taking  the  gran- 
tor's aoknowledgmeDt  as  the  only  witness  ia 
effective  to  convey  the  land. 

3.  Where  a  brother  of  the  grantor  Identified 
a  deed  from  her  as  one  turned  over  to  liim  by 
the  party  in  charge  of  the  property  of  the 
devisee  of  the  grantee  at  the  time  be  purchased 
the  land  from  the  devisee,  and  testified  that 
the  signature  on  the  deed  was  his  sister's,  and 
the  signature  of  the  notary  taking  the  acknowl- 
edgment being  also  proved  as  subscribing  wit- 
ness and  notary,  the  evidence  was  sufficient 
prima  facie  to  establish  the  executloa  of  the 
deed. 

4.  The  only  testimony  showing  a  want  of  de- 
livery of  the  deed  t>eing  the  admigsion  of  the 
grantor's  brother  tliat  m  settling  liis  father's 


Mlcb.) 


CABPENTEB  t.  CABF£KT£B. 


677 


and  mother's  estate*  an  nnrecoided  deed  to  the 
grantee  was  fonnd,  a  finding  that  delivery  waa 
proved  by  the  undisputed  evidence  '^fts  proper. 

5.  Land  descended  to  decedent's  children,  sub- 
ject to  his  widow's  right  of  dower,  she  r»- 
mainittg  in  posseesion  nnder  an  oral  arrange- 
ment with  the  children  that  she  should  do  so. 
She  erected  a  house  thereon;  one  or  the  other 
of  the  children  occupying  the  premises  with 
faer;  some  of  them  being  minors.  She  asserted 
that  she  would  hold  the  premises  agidnet  the 
children  or  any  deed  they  might  give,  and  con- 
sidered herself  the  owner  of  the  land,  and  on 
ber  death  devised  it  to  two  of  the  children. 
Bild,  in  an  action  of  ejectment  by  one  claim- 
ing the  interest  of  one  of  the  children  against 
the  grantees  of  the  widow's  devisees,  that  the 
widow's  possession  was  not  adverse  to  the 
children. 

6.  Plaintiff  claimed  as  grantee  of  the  inter- 
est of  a  child  in  two  lots  descended  to  dece- 
dent's children  subject  to  his  widow's  dower  in- 
terest, and  defendants  claimed  as  grantees  of 
devisees  to  whom  the  widow  devised  the  prem- 
ises. It  was  adjudged  that  the  widow  had  ad- 
verse possession  In  an  action  of  ejectment  by 
the  devisees  against  plaintiS's  tenant  of  part 
of  one  <^  the  lots  and  faer  husband,  who  acted 
as  her  agent.  Plaintiff  was  not  a  ijarty  to  such 
action,  but  was  a  witness  on  the  trial,  asserting 
her  title,  and  the  defense  was  made  in  her  be- 
half by  her  husband  with  her  acquiescence. 
Held,  in  an  action  of  ejectment  by  plaintiff 
against  grantees  of  the  devisees,  that  the  wid- 
ow's title  by  adverse  possession  was  res  ad- 
jndicata. 

7.  In  an  action  of  ejectment,  the  plea  and  no- 
tice of  defendant,  being  part  of  the  record, 
need  not  be  formaJly  introduced  in  evidence  to 
make  them  available  for  any  admission  of  ous- 
ter they  contained. 

8.  Where,  on  a  former  hearing  of  an  action 
of  ejectment,  it  wa^  held  that  ouster  was  ad- 
mitted by  defendant's  plea  and  notice,  the 
question  is  not  open  on  a  subsequent  trial. 

9.  In  an  action  of  ejectment  against  a  hus- 
band and  wife,  evidence  of  statements  made 
by  the  husband  were  properly  admitted  as  ad- 
missions against  him. 

Error  to  circuit  court,  Ingham  county; 
Kollln  H.  Person,  Judge. 

syectment  by  Oora  M.  Oarpenter  against 
Augustus  D.  carpenter  and  another.  From 
a  Judgment  In  favor  of  plaintiff,  defendants 
bring  error.    Reversed. 

Frank  L.  Carpenter  (Rnss^l  C.  Ostrander, 
of  counsel),  for  appellants.  Smith  &  Hood» 
for  appellee. 

HOOKER,  J.  In  1869,  Benjamin  Carpen- 
ter died  seised  of  two  village  lots  in  Lansing, 
being  lots  10  and  12  la  Seymour's  subdivi- 
slMi.  They  descended  in  equal  shares  to 
bis  five  children,  subject  to  the  rights  of  his 
widow,  Maria  Cari)enter.  The  widow  main- 
tained possession  of  the  premises  until  her 
deatb,  in  1886,  under  an  oral  arrangement 
that  she  should  be  permitted  to  do  so,  con- 
sented to  by  all  of  the  children  soon  after 
p^ifjamtn  Carijenter's  death,  and  subse- 
gnently  acquiesced  in,  not  only  by  them,  but 
by  tbe  grantees,  who  claimed  title  under  the 
oldest  daughter,  Miriam;  under  which  ar- 
rangement the  widow  erected  a  house  on  lot 
10.  This  daughter,  Miriam,  being  under  ob- 
ligations to  one  Abigail  C.  Rogers,  a  teacher 
of  Miriam,  and  an  acquaintance  and  friend 
of  tbe  family,  gave  ber  a  quitclaim  deed  of 
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her  interest  in  the  two  lots.  This  deed  was 
executed  in  1861,  and  had  but  one  witness.  In 
1869,  Abigail  C.  Rogers  died,  leaving  a  will  de- 
vising both  lots  to  Delia  Rogers,  from  whom 
John  I.  Oarpenter,  a  brother  of  Miriam  ob- 
tained a  quitclaim  deed  of  both  lots  in  Sep- 
tember, 1886,  and  who  in  turn  deeded  to  his 
wife,  the  plaintiff,  on  September  SO,  1885;  the 
last  deed  not  being  recorded  until  1888.  The 
defendants  do  not  deny  that  upon  the  death 
of  Benjamin  Oarpenter  the  land  descended 
to  his  five  children,  subject  to  tbe  right  of 
dower  of  Maria,  but  they  allege  that  John  I. 
Carpenter  parted  with  his  interest  through 
a  deed  to  Augustas,  given  in  1885,  and  that 
be  never  acquired  title  to  Miriam's  Interest, 
for  the  reason  that  Abigail  C.  Rogers  took  no 
title  nnder  the  quitclaim  from  Miriam,  be- 
cause—First, said  deed  was  not  lawfully  exe- 
cuted, having  but  one  witness;  and,  second. 
Its  delivery  was  not  proved.  We  may  re- 
mark, parenthetically,  that.  If  this  point  is 
well  taken,  John  I.  inherited  an  undivldiad 
interest  from  Miriam  In  1880,  and  that  It 
passed  to  Augustus  under  the  deed  from 
John  I.  In  1885.  There  is  still  another  claim 
made  by  the  defendants.  It  is  that  Maria, 
the  widow,  acquired  title  to  these  lots  by  ad- 
verse possession  against  all  of  her  children, 
or  at  least  against  Abigail  C.  Rogers  and 
ber  grantees;  and  that  upon  her  death  It 
passed,  under  her  will,  to  Frank  and  Lucy, 
two  of  the  Ave  children  of  Benjamin  Carpen- 
ter, and  subsequently  to  Augustus,  by  deed 
from  Frank  and  Lucy.  Moreover,  it  is  said 
that  this  claim  of  adverse  possession  was 
adjudicated  and  upheld  in  a  former  proceed- 
ing. The  wlU  of  Maria  Carpenter  Is  not 
printed,  but  the  statement  is  made  In  the 
record  that  it  contained  a  residuary  clause 
devising  and  bequeathing  all  of  her  property, 
except  lot  13,  to  her  daughter  Lucy  C.  Jones 
and  son  Frank  L.  Carpenter,  share  and  share 
alike.  The  circuit  Judge  directed  a  verdict 
for  the  plaintiff,  and  defendants  have  ap- 
pealed. 

The  questions  in  the  case  may  be  summa- 
rized as  follows:  First  Did  plaintiff  show 
a  prima  facie  title?  (a)  Was  the  deed  to 
Abigail  ^ective?  (b)  Was  there  proof  of 
delivery?  (c)  Should  either  of  these  ques- 
tions have  been  left  to  the  jury?  Second. 
Was  there  evidence  tending  to  show  that 
Maria  obtained  title  In  fee  by  adverse  pos- 
session? Third,  (a)  Has  there  been  an  ad- 
judication of  that  question  sustaining  such 
title;  and  (b)  if  so.  Is  it  conclusive  in  this 
case?  Fourth.  Some  questions  relating  to 
the  Introduction  of  evidence. 

The  defect  in  ttie  execution  ot  Miriam's 
deed  was  the  absence  of  a  second  witness, 
the  only  witness  being  the  notary  who  took 
the  acknowledgment,  and  who  also  attested 
tbe  signature  tmder  the  words  "Signed,  seal- 
ed, and  delivered  In  presence  of."  This  deed 
was  recorded  after  It  came  to  the  possession 
of  John  L  Carpenter,  and  a  certified  copy 
was  Introduced  in  evidence,  against  defend- 
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ants'  objection;  bat  It  was  subsequently 
stricken  from  the  record,  and  the  origloal 
deed  was  introduced.  By  striking  the  cer- 
tified copy  from  the  record,  any  error  arising 
from  its  admission  was  cured.  It  Is  settled 
in  tills  state  that  a  deed  without  witnesses 
Is  effective  to  convey  the  laud  described  In 
It.  See  Dougherty  v.  Randall,  3  Mich.  581; 
Price  V.  Haynes,  37  Mich.  487;  Baker  v. 
aark,  62  Mich.  22,  17  N.  W.  225;  Pulton  v. 
Priddy  (Mich.)  82  N.  W.  65.  John  I.  Carpen- 
ter testified  that  be  was  a  brother  of  Miriam. 
He  identified  the  deed  from  her  to  Miss  Abi- 
gail C.  Rogers  as  one  which  was  turned  over 
to  him  by  Mr.  Robson,  who  had  charge  of 
Miss  Delia  Rogers'  property  in  the  year  1886, 
at  a  time  when  he  procured  a  deed  fr(Mn 
Delia  Rogers.  He  testified  that  he  was  fa- 
miliar with  Miriam's  signature,  and  that  her 
signature  was  upon  said  deed;  and  that 
upon  the  day  the  deed  was  made  Miriam 
said  that  she  was  at  Wiley's  office,  and  deed- 
ed her  Interest  in  her  father's  estate  to 
Abigail  a  Rogers;  and  that  she  showed  some 
money,  which  she  said  that  she  had  received 
In  part  imyment  for  the  same  from  Miss 
Rogers.  The  signature  of  Wiley  as  subscrib- 
ing witness  and  notary  was  also  proved.  It 
is  contended  that  the  declarations  of  lilriam 
were  not  admissible,  but  we  think  It  unnec- 
essary to  pass  upon  that  question.  There 
was  sufflcieat  uncontradicted  evidence  to  es- 
tablish prima  facie  the  execution  and  deliv- 
ery of  the  deed  to  Abigail  a  Rogers,  without 
the  declarations  of  Miriam.  The  only  testi- 
mony that  can  be  urged  as  showing  a  want 
of  delivery  is  an  admission  by  John  L  Car- 
penter on  cross-examination  that  on  a  for- 
mer occasion  he  stated  that  he  told  a  Mrs. 
Smith  that  In  settilng  up  his  father's  and 
mother's  estates  "we  found  a  deed  to  Miss 
Rogers,  which  was  not  recorded."  This  ad- 
mission is  not  necessarily  inconsistent  with 
all  of  the  other  testimony  In  the  case,  and 
can  be  readily  reconciled  vrith  it  We  are  of 
the  opinion,  therefore,  that  the  judge  was 
warranted  In  finding  dellvwy  proved  by  nn- 
disputed  evidence. 

We  have  next  to  Inquire  whether  the  ques- 
tion of  adverse  possession  should  have  been 
left  to  the  Jury.  The  widow  had  an  unques- 
tioned right  of  dower  In  these  premises.  She 
was  in  possession  with  her  husband,  and 
continued  such  possession.  So  far  fnnn 
claiming  them  as  her  own  at  the  ontset,  she 
Insisted  on  her  right  to  occupy  them,  and  ne- 
gotiated with  the  children  regarding  Snch 
privilege.  She  agreed  with  them  to  bnild 
a  house,  and  did  so  as  a  consideration  for 
their  agreement  to  permit  her  to  hold  tbe 
premises.  It  cannot  be  claimed  that  snob 
was  a  consideration  for  them  relinquishing 
all  title,  for  In  that  case  tbey  would  not  reap 
any  benefit.  It  would  be  no  more  than  an 
agreement  on  her  part  to  build  a  house  on 
the  land  If  they  would  give  it  to  ber.  It 
is  clear  tbat  such  was  not  the  understand- 
ing, as  one  or  another  of  the  children  occu- 


pied the  premises  with  ber  as  long  as  she 
occupied  It;  In  subordination  to  her  right 
of  control,  It  is  true.  There  is  testimony 
that  the  widow  told  her  son  Frank  and 
daughter  Lucy,  to  whom  she  devised  ber 
property,  tbat  she  considered  that  sbe  had 
titie  or  an  ownership  in  tbe  land;  that  she 
could  hold  against  all  parties,— her  children. 
Miss  Rogers,  or  any  one  else;  and  Frank 
told  her  that,  so  far  as  the  chlldrea  were 
concerned,  except  John,  be  thought  tbere 
was  no  question  but  that  they  agreed  witb 
ber.  Augrnstus  testified  that  he  had  heard 
his  mother  say  that  she  had  taken  counsel 
about  tbe  nature  of  her  occupancy,  and 
would  hold  possession  whether  we  liked  it 
or  not,  and  claimed  that  she  was  the  com- 
plete owner,  and  that  he  recognized  it  But 
It  Is  said  that  all  of  tbls  time  she  was  oc- 
cupying under  a  tenure,  vvhich  had  for  its 
foundation  her  right  of  dower,  supplemented 
by  the  consent  of  the  children.  From  the 
first  she  maintained  that  she  ought  to  have 
the  place  because  her  money  paid  for  It; 
but  It  Is  plain  that  aU  knew  tbat  the  tiUe 
was  not  In  ber,  and  her  conduct  was  Incon- 
sistent with  an  Intention  to  claim  the  fee 
against  the  children,  or  a  denial  of  a  re- 
mainder in  the  children  after  the  termina- 
tion of  her  Interest  We  think  that  she  as- 
serted no  ether  title  than  her  dow»  Interest. 
and  that  the  case  falls  within  the  cases 
which  hold  that  the  statute  does  not  run 
against  the  heir  during  such  an  occupancy. 
The  undisputed  proof  shows  that  the  widow 
occupied  In  privity  with  the  heirs  when  she 
arrtinged  for  exclusive  {wssesslon  In  consid- 
eration of  the  house  which  she  agreed  to 
build  and  afterwards  built  upon  the  prem- 
ises. We  find  nothing  to  cbange  this  rela- 
tion, or  In  ccHitravention  of  It  exc^t  tbe 
testimony  tbat  when  Miss  Rogers'  deed  -was 
mentioned,  and  afterwards,  she  asserted  that 
she  could  hold  the  premises  against  the 
cliildren,  or  any  deed  they  might  give,  and 
considered  herself  tbe  owner  of  the  land. 
It  is  claimed  she  afterwards  devised  the 
lot,  but  she  only  devised  her  property,  what- 
ever It  was.  During  ber  occupancy  one  or 
another  of  the  children  lived  on  the  prem- 
ises witb  h»,  and  part  of  the  time  some, 
if  not  all,  of  them  were  minors.  She  did 
not  enter  In  opposition  to  their  rights,  and 
we  do  not  find  an  expression  of  an  Intention 
to  deny  their  rights  to  the  property  after 
her  death.  Campan  v.  Lafferty,  60  Mich. 
114,  16  N.  W.  40;  Lumley  v.  Haggerty.  lio 
Mich.  662,  68  N.  W.  243;  Bow^i  v.  Brogan 
119  Mich.  218,  77  N.  W.  M2:  Blown  v. 
Moore,  74  Mo.  638;  Noll  v.  Howell,  111  Mo 
273,  20  S.  W.  24. 

Tbe  claim  that  ber  adverse  title  has  been 
sustained  by  a  former  adjudication  rests 
upon  tbe  following  facts:  In  1887,  John  I. 
Carpenter  and  a  man  named  Sautelle.  whom 
he  had  put  In  possession  of  the  south  tliree 
acres  of  lot  10,  were  sued  in  ejectment  by 
nrank  and  Lucy  Carpenter,  who  claimed  to 
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own  the  premlBes  under  the  will  of  their 
mother.  It  la  claimed  by  the  defendants 
that  upon  the  trial  of  that  case  the  deed 
from  John  L  Carpenter  to  this  plaintiff  was 
put  In  eTidence,  and  Oora  Carpenter  was 
present  as  a  witness,  and  that  In  opposition 
thereto  the  claim  that  Maria  obtained  title 
by  adverse  possession  was  made,  and  the 
jury  found  In  favor  of  the  plaintiffs.  It  Is 
contended  that  the  verdict  concludes  this 
case,  because  both  lots  10  and  12  were  In- 
cluded in  all  of  the  deeds  from  Miriam  to 
Cora  Carpenter,  and  Frank  and  Lucy  took 
both  lots  under  the  will  of  fhelr  mother; 
that  Sautelle  was  placed  In  possession  by 
John,  acting  as  agent  for  Cora;  and  that 
while  not  a  party  of  record,  she  was  a  wit- 
ness upon  that  trial,  and  the  defense  was 
made  upon  her  behalf  by  John  I.  Carpenter, 
her  husband,  with  her  acqalescence.  The 
evidence  In  the  case  tends  to  show  the  ad- 
judication of  the  questloa  Involved  in  this 
action.  True,  It  related  to  other  lands,  but 
the  adjudication  as  to  such  lands,  If  held  by 
both  parties  under  the  same  titles  and  claims 
aa  are  relied  on  ha:e,  depended  on  the  Iden- 
tical question  raised  here,  and,  being  de- 
cided once.  Is  conclusive  between  the  parties. 
The  action  was  brought  against  Oora  Car- 
penter's tenant  and  agent,  and  there  Is  tes- 
timony tending  to  show  that  It  waf  defend- 
ed by  her  through  her  agent,  If  not  person- 
ally. She  clearly  knew  of  the  action,  and 
was  present,  asserting  her  title  as  a  wituess, 
while  her  husband  and  agent  and  her  tenant 
conducted  the  defense.  See  Herm.  Estop. 
S  152,  and  notes.  We  are  of  the  opinion 
that  the  testimony  was  sufficient  to  Justify 
a  charge  that  the  question  was  res  adjudl- 
cata.  At  least  there  was  a  question  for  the 
Jury. 

It  Is  contended  that  the  plea  and  notice  In 
the  cause  should  not  have  been  admitted  to 
prove  ouster.  The  plea  and  notice  were 
part  of  the  record,  and  need  not  have  been 
formally  Introduced  to  make  them  available 
for  any  admission  they  contained.  See  Clr. 
Ct  Bule  7.  Upon  a  former  hearing  of  this 
canse  C77  N.  W.  703)  It  was  held  that  ouster 
was  admitted  by  this  plea  and  notice,  which 
settled  the  question  for  subsequent  trials. 
It  is  not  an  oi>en  question  on  this  record. 

Upon  the  trial,  defendant  called  A.  D. 
Oari>enter  as  a  witness.  It  was  objected 
that,  being  the  husband  of  his  co-defendant 
he  could  not  be  permitted  to  testify  without 
her  consent  This  objection  was  sustained. 
John  I.  Carx)enter  was  then  called,  and  per- 
mitted, against  defendant's  objection,  to  tes- 
tify to  statements  made  by  A.  D.  Carpenter 
upon  another  occasion.  It  is  urged  that 
such  admissions  were  open  to  the  same  ob- 
jection. This  Is  doubtless  true  so  far  as  the 
Interests  of  the  wife  are  concerned,  but  as 
be  was  himself  a  defendant,  his  admissions, 
if  not  his  testimony,  were  admissible  against 
him.  The  Judgment  Is  reversed,  and  a  new 
trial  ordered.    The  other  Justices  concurred. 


COMSTOCK  et  aL  v.  McDONALD  et  aL 
(Supreme  Court  of  Michigan.    March  28,  lOOL) 

PARTNERSHIP  —  RBTIRINQ  PABTNBR  —  PUR- 
CHASE OF  SHARE— OIE*T— NOTES— INTBRSST— 
INVESTMBNT  BY  PARTNER  —  CONSENT  OF 
FIRM— SALARY  TO  PARTNERS-DIVISION  OF 
ASSETS— DSATH  OF  PARTNBR— DISSOLUTION 
-COMPENSATION  OF  8URVIVINO  PARTNERS- 
PARTNERSHIP  REALTY  —  DISTRIBUTION  ON 
DISSOLUTION  —  HEIRS  —  PERSONAL  BXPRE- 
SENTATIVE-PARTITION. 

1.  Complainants  were  members  of  a  partner- 
ship composed  of  themselves  and  one  other  par- 
ty, each  owning  a  one-third  interest  Plaintiffs 
and  defendants'  decedent  who  was  their  young- 
er brother,  bought  out  the  other  partner  for 
$300,000,  each  taking  one-third  of  his  inter- 
est Fit^  thousand  dollars  was  paid  in  cash: 
each  of  the  complainants  paying  $16,000,  and 
S20,000  being  paid  with  the  money  of  the  firm. 
Notes  were  given  for  the  balance,  signed  by 
each  of  the  brothera  individually,  one  of  which 
was  subseqaently  taken  up  at  the  request  of 
the  payee,  and  a  note  in  the  firm  name  given  in- 
stead. At  the  time  of  the  sale  the  account  of 
"capital  stock"  was  debited  on  the  partner- 
ship books  to  the  retiring  partner  for  the 
amount  paid  for  his  share,  and  his  account  was 
debited  to  the  complainants  and  to  bills  payable 
for  the  same  amount  All  the  parties  and  wit- 
nesses to  the  sale  of  the  retiring  partner's  in- 
terest, except  defendants'  decedent  testified  at 
the  trial,  but  none  of  them  testtSed  to  any 
statement  that  Indicated  that  complainants 
were  making  defendants'  decedent  a  gift  of  a 
one-ninth  interest  in  the  business,  but  two  tes- 
tified that  defendants'  decedent  told  them  at 
the  time  of  the  purchase  that  he  had  his  share 
to  pay  for.  HeU,  that  the  entries  on  the  books 
were  not  sufiScient  to  show  that  complainants 
intended  to  give  defendants'  decedent  the  in- 
terest in  the  partnership. 

2,  The  estate  of  defendants*  dec^ent  should 
be  charged  with  one-third  of  the  interest  on 
the  notea  given  by  the  brothers  in  purchasing 
the  retiring  partner's  interest  since  the  inter- 
est was  a  part  of  the  purchase  price. 

8.  Where  money  deposited  in  bank  to  the 
credit  of  a  partnership  was  drawn  out  by  one 
of  the  partners  and  loaned  to  parties  who  fail- 
ed, and  stock  in  a  corporation  was  taken  in  the 
name  of  the  partnership  in  payment  of  the 
debt  with  the  knowledge  and  consent  of  the 
other  partners,  the  transaction  was  a  partner- 
ship affair,  so  that  the  money  withdrawn  from 
the  bank  should  be  charged  to  the  partnership, 
and  on  dissolution  each  partner  was  entitled  to 
his  share  of  the  stock  received. 

4.  Complainants  each  owned  a  four-ninths 
interest  in  a  partnership,  and  defendants'  dece- 
dent the  remaining  one-ninth.  Bach  year  the 
complainants  were  credited  on  the  partnership 
boolcs  with  $4,000  each,  and  defendants'  dece- 
dent with  $1,000.  These  items  were  entered 
in  the  expense  account  as  salaries,  and  were  so 
considered  by  all  the  parties.  Had,  that  these 
amounts  were  not  a  division  of  assets,  but  were 
salaries,  so  that  when  the  partnership  was 
disBolred  by  the  death  of  defendants'  decedent 
when  only  7%  mouths  of  a  year  had  expired, 
his  estate  should  be  credited  with  $W5,  and  not 
$1,000. 

5.  Where  a  partnership  agreement  provides 
that  the  partners  shall  receive  a  salary  out  of 
the  proceeds  of  the  business,  the  surviving  part- 
ners are  not  entitled  to  have  such  salary  con- 
tinued after  the  partnership  has  been  dissolved 
by  the  death  of  one  of  the  partners;  nor  are 
they  entitled  to  other  compensation  for  their 
services  in  winding  up  the  affairs  of  the  part- 
nership. 

6.  After  the  debts  of  a  partnership  have  been 
paid,  the  land  belonging  to  the  partnership  is 
considered  realty,  and  not  personalty,  for  pur- 
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poses  of  distribntion  on  dissc^Qtion,  so  that  the 
heirs  of  a  deceased  partner  are  entitled  to  par- 
tition. 

Appeal  from  circuit  court,  AIp«ia  county* 
in  chancery;   Robert  J.  Kelley.  Judge. 

Suit  by  Andrew  W.  Oomstock  and  another 
against  George  R.  McDonald,  as  administra- 
tor of  the  estate  of  Joseph  Oomstock,  and 
another.  From  a  decree  in  favor  of  defend* 
ants,  complainants  appeal.    Modified. 

Frank  Emerick  (Russell  0.  Ostrander,  of 
counsel),  for  appellants.  De  Veie  Hall  (A. 
McDonnel,  of  counsel),  for  appellees. 

GRAI^,  J.  The  main  issue  in  this  case 
is  sufficientiy  stated  in  113  Mich.  626,  71  N. 
W.  1087.  It  is  now  before  us  for  final  he&r- 
ing  upon  the  proofs.  The  record  is  volumin- 
ous, and  contains  1,480  pages.  Accurate 
books  of  account  were  kept,  in  which  were 
entered  all  the  transactions  of  the  firm  in 
their  dealings  with  others,  and  also  with 
each  other,  so  far  as  the  amounts  drawn  out 
by  each  of  the  partners  is  concerned.  The 
following  questions  are  submitted  for  de- 
termination: (1)  In  the  purchase  of  Mr.  Be- 
wick's Interest  by  the  three  brothers  for 
$300,000,  did  Joseph  agree  to  pay  one-third 
of  that  amount,  to  be  taken  out  of  his  share 
of  the  profits  and  assets  of  the  firm?  Or, 
did  complainants  make  him  a  gift  of  a  one- 
ninth  interest  in  the  firm?  (2)  Should  his 
estate  be  charged  with  one-third  of  the  in- 
terest paid  npon  the  notes  given  by  the 
three  for  the  purchase  of  the  Bewici  Inter- 
est? (3)  Should  a  deposit  In  the  Detroit  Sav- 
ings Bank  amounting  to  $17,16S.25  be  char- 
ged wholly  to  the  complainants,  or  to  the 
firm?  (4)  Should  the  estate  receive  $626  as 
salary  due  Joseph  for  7%  months  of  the  year 
in  which  he  died,  or  $1,000,  to  cover  the  at- 
tire year?  ^)  Are  complainants  entitled  to 
salary  or  comx>enBatlon  for  services  since 
the  death  of  Joseph,  during  the  settlement 
of  the  estate?  (6)  Should  complainants  be 
credited  with  the  sum  of  $056.46  for  dis- 
counts on  notes  not  drawing  Interest,  taken 
by  and  charged  to  them  on  maturity? 

Complainants  for  some  time  prior  to  1867 
carried  on  a  lumbering  business  under  the 
firm  name  of  "A-  W.  Oomstock  &  Com- 
pany." In  1867  Charles  Bewick  became  an 
equal  partner.  The  firm  name  then  became 
"Bewick,  Oomstock  &  Company."  The  busi- 
ness consisted  of  lumbering,  banking,  and 
carrying  trade  by  vessels.  They  had  no 
written  articles  of  partnership.  The  busi- 
ness was  very  successful,  and,  as  stated  in 
the  former  opinion,  in  1886  Its  property  was 
estimated  to  be  worth  nearly  $1,000,000.  In 
that  year  Mr.  Bewick  offered  to  sell  out  to 
his  co-partners  for  $300,000.  The  ofTer  was 
accepted,  and  Joseph  became  a  purchaser  of 
one-third  of  Mr.  Bewick's  Interest  He  thus 
became  the  owner  of  a  one-ninth  Interest, 
each  of  the  other  partners  owning  four- 
nintbs.  The  new  firm  was  known  as  "Com- 
tock  Brothers."     Bewick  made  no  bill  of 


sale  of  the  personal  property  to  the  new 
firm,  but  executed  deeds  of  the  real  estate. 
Fifty  thousand  dollars  was  paid  in  cash, 
each  of  complainants  contributing  $15,000 
of  that  amount;  the  other  $20,000  being  paid 
by  the  money  of  the  firm.  Six  notes  were 
executed,  signed  by  eadi  of  the  brothers  In- 
dividually, aggregating  in  all  $250,000,  pay- 
able in  one,  two,  and  three  years.  Subse- 
quently, at  the  request  of  Mr.  Bewick,  one 
of  these  notes,  amounting  to  $26,000,  was 
taken  up,  and  a  note  in  the  firm  name  given 
in  its  place.  It  Is  the  contenti<Hi  of  the  de- 
fendants that  the  books  of  account  were 
kept  upon  the  theory  that  the  purchase  price 
was  paid  out  of  the  assets  and  profits  of 
the  firm,  and  that  these  books  conclusively 
Ethow  that  Joseph  was  to  pay  nothing  for  his 
interest  It  Is  the  theory  of  the  complain- 
ants that  the  books  do  not  necessarily  sus- 
tain this  theory;  that  Joseph  purchased 
this  interest  and  agreed  to  pay  therefor 
$100,000;  and  that  in  the  settlement  the  pur- 
chase price  should  be  charged  against  him. 
The  court  below  sustained  the  claim  of  the 
defendants.  Defendants  invoke  the  rule 
that  when  the  books  of  a  co-partnership 
clearly  ^ow  the  relative  rights  and  inter- 
ests of  the  partners,  as  well  as  the  respec- 
tive claims  or  contentions  which  they  made 
relative  to  the  same,  during  its  existence, 
nothing  Short  of  documentary  evidence 
should  be  allowed  to  change  such  rights  and 
interests  as  they  appear  upon  the  books. 
This  rule  is  conceded  by  counsel  for  the  com- 
plainants, but  they  Insist  that  the  authori- 
ties upon  which  the  rule  Is  based  present  no 
such  case  as  that  presented  by  this  record. 
We  do  not  think  it  necessary  to  enter  into 
a  discussion  of  the  science  of  bookkeeping, 
to  which  counsel  for  defendants  have  devot- 
ed a  considerable  part  of  toelr  brief.  We 
cannot  reach  the  conclusion  that  the  entries 
upon  the  books  are  so  clear  as  to  show  con- 
clusively that  complainants  and  Joseph  un- 
derstand that  the  former  were  making  a 
gift  to  the  latter  of  an  Interest  In  their  busi- 
ness and  property,  which  they  had  been 
many  years  In  accumulating;  that  Interest 
being  worth  at  least  $100,000,  and  probably 
more.  Such  magnanimity,  even  between 
brothers,  is  not  common.  He  who  asserts 
such  a  magnificent  gift  should  be  able  to 
point  to  conclusive  evidence  to  sustain  it 
The  proof  relied  npon  is  found  entirely  in 
the  manner  of  keeping  the  accounts,  and 
counsel  for  defendants  state  that  the  entry 
In  the  "capital  stock"  account  furnishes  the 
most  important  evidence.  All  the  parties 
and  all  the  witnesses  to  the  transactions  in 
the  purchase  of  Bewick's  interest,  and  the 
admission  of  Joseph  as  a  partner,  are  living, 
except  Joseph.  All  have  been  witnesses, 
and  it  is  singular  that  not  one  has  testified 
to  any  statement  made  at  the  time,  either 
by  Joseph  or  the  complainants,  that  they 
were  making  Joseph  a  gift  of  a  one-nlntb 
Interest  In  the  business  and  property  which 
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they  had  been  so  many  years  In  establiah- 
lag  and  accumolatlnjr.  The  books  of  Be- 
wick, Oomstock  &  Co.  contain  no  account  of 
"capital  ■took"  until  August  18,  1883,  on 
which  date  appears  the  following  entry: 

Angnat  ISth,  1883. 

Sundries  to  capital  itoek Itt.OOO 

A.    W.    Comatook    ft    Co.,    to    bal. 

trantterrad    I  26,000 

Ctias.   Bewick  13,000 

Sundries,  to  capital  stock 24,000 

A.   W.   Comstock 8,000 

W.   B.   Comstock 8,000 

Cbaa.  Bewick,  agreement 8,000 

No  Other  entry  of  "capital  stock"  was 
made  nntil  August  4,  1886,  when  the  foUow- 
Ing  entry  was  made: 

August  ifh,  1886. 

Capital   stock   $300,000 

To  Cbaa.  Benrlck 1800,000 

On  August  5,  1886,  the  bookkeeper  made 
the  following  entry: 

Chaa.  Bewick,  to  sundries |300,000 

A.  W.  Comstock 115,000 

i  of  San  Diego I  S.OOO 

i  of  Alcona 10,000 

W.  B.  Comatock, 

I  of  Alcona 10,000 

Caab    5,000 

Alpena  Banking  CompanT 20,000 

BlUa  iMtyabla  260,000 

Notes  as  on  bill  book. 

ThlB  entry  stood  until  January  12,  1893. 
when  the  following  entry  was  made: 

Jan.  Utb,  US3. 

Front  and  loss $287,000 

To  eiwltal  (toek $237,000 

To  balance  the  account,  aa  It  represents  notblng. 

Whatever  the  entry  of  August  4th  may 
mean.  It  does  not  seem  to  us  conclusive  evi- 
dence that  the  complainants  were  to  pay  the 
entire  earn  of  the  Bewick  purchase,  and 
make  a  donation  of  one-third  of  It  to  Jo- 
seph. We  think  the  explanation  given  by 
the  complainants'  counsel  the  reasonable 
one:  "When  Harry  Bewick  on  August  4, 
1886,  charged,  'Capital  stoc^,  $300,000,'  and 
credited  Charles  Bewick  with  the  same,  his 
only  Idea  was  to  give  Bewick  a  credit  to  bal- 
ance what  was  being  charged  to  him,  name- 
ly, the  $60,000  paid  down,  and  $260,000  cred- 
ited, "Bills  payable.' "  It  Is  unnecessary  to 
enter  into  a  further  discussion  of  the  en- 
trtes  of  these  books,  and  the  deductions 
drawn  therefrom  by  counsel  for  each  side. 
We  think  it  proper  to  look  elsewhere  to  de- 
termine what  the  real  transaction  was.  In 
doing  this  It  is  unnecessary  to  consider  the 
testimony  of  the  complainants,  or  to  deter- 
mine whether  their  testimony  is  competent 
under  the  circumstances  of  its  introduction. 

The  six  notes  given  to  Mr.  Bewick  for 
$230,000  were  not,  upon  their  face,  partner- 
ship notes,  but  were  notes  of  the  individu- 
als, and  upon  their  face  Imported  that  each 
was  to  pay  one-third  of  the  amount.  1 
Bates,  Partn.  {  452;  17  Am.  &  Eng.  Snc. 
Law,  loai.  On  these  notes,  therefore,  Jo- 
seph was  equally  bound  with  the  others. 
The  manner  of  giving  these  notes  is  of  no 


Uttle  significance,  because  It  appears  that 
they  were  the  only  notes  or  contracts  ever 
given  by  the  firm  which  were  not  signed, 
"Oomstock  Btothers."  One  of  the  notes  for 
$26,000,  at  the  request  of  Mr.  Bewick,  and 
for  reasons  which  throw  no  light  npon  the 
relations  between  the  brothers,  was  subse- 
quently surrendered,  and  a  firm  note  given 
In  its  place.  Both  Charles  Bewick  imd  his 
son  Harry  testified  that  In  the  conversation 
at  the  time  of  the  sale  the  three  brothers 
purchased  his  Interest.  On  direct  examina- 
tion, Oharles  Bewick  testified:  "On  this  pur- 
chase each  was  to  get  one-third  of  my  in- 
terest, and  each  was  to  pay  $100,000.  Jo- 
seph had  no  money,  and  they  said  (we  bad 
a  good  deal  of  lumber  and  logs  on  hand),  as 
they  would  sell  and  get  the  money,  these 
notes  would  be  paid  from  the  proceeds.  In 
talking  that  over  with  Joseph,  my  recollec- 
tion is 'that  it  was  to  be  charged  up  to  his 
account,— the  purchase,— and  his  shares 
would  be  paid  out  of  his  ninth  interest."  On 
cross-examination  he  testified:  "He  [Joseph] 
said  that  A.  W.  and  WlUiam  B.  had  sold 
him  one-third  of  my  interest."  Harry  Be- 
wick testtfled:  That  his  father  made  a  prop- 
osition to  sell  his  one-third  Interest  in  the 
business,  which  was  accepted;  "and,  when 
the  papers  were  to  be  drawn  up,  they  noti- 
fied me  that  they  had  sold  Joe  Comstock  one- 
third  of  my  father's  Interest  As  I  under- 
stand It,  they  agreed  to  let  Mr.  Joe  Corn- 
stock  in  on  the  same  basis  as  themselves. 
That  at  the  time  when  It  was  talked  over 
as  to  who  would  purchase  from  my  father, 
Joe,  A.  W..  and  Will  were  all  in  the  office, 
and  each  was  to  pay  to  my  father  $100,000. 
•  •  »  The  deeds  were  made  out  to  Jos.  Bi, 
A.  W.,  and  W.  B.  Comstock."  Balfour  Lee 
testified  to  a  conversation  with  Joseph  a  few 
days  after  he  had  become  a  member  of  the 
firm,  and  congratulated  him  upon  It  The 
witness  testified:  "He  [Joseph]  said  that  he 
had  it  all  to  pay  for  yet"  One  Benjamin  C. 
Jolly,  who  kept  the  books  of  Comstock  Bros, 
from  September  15,  1890,  to  September  15, 
1892,  testified  to  a  conversation  with  Jo- 
seph in  the  spring  of  1892;  that  Joseph  told 
him  "that  when  Bewick  sold  out  he  was 
taken  in  as  a  partner,  getting  a  third  of  his 
interest  for  which  he  was  to  pay  a  hun- 
dred thousand  dollars.  He  said  his  interest 
was  worth  $60,000.  He  said  he  had  still 
to  pay  his  $100,000,  but  after  doing  so  his  in- 
terest would  be  $60,000."  This  statement 
corresponds  with  the  theory  of  the  complain- 
ants,—that  Joseph  obtained  his  Interest  in 
the  partnership  by  purchase,  and  not  by  gift 
To  sustain  the  contention  of  the  defendants 
would  be  to  disbelieve  the  testimony  of  these 
four  witnesses,  and  draw  deductions  from 
entries  npon  the  books  which  upon  their 
face  are  silent  as  to  how  Joseph  obtained  his 
interest— books  which  upon  their  face  do 
not  even  show  that  he  was  a  partner;  for 
the  books  continued  right  along  without 
change  of  name  or  balancing  of  accounts. 
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It  la  entirely  reasonable  and  consistent  with 
tlie  books  and  tbe  eTidence  above  given  tbat 
neltlier  party  considered  It  necessary  to  place 
the  exact  transaction  upon  -  their  boolcs, 
which  they  might  easily  have  done.  The 
business  continued  to  be  carried  on  the  same 
as  before.  No  new  books  were  opened  and 
kept  We  think  it  is  established  by  a  fair 
preponderance  of  the  evidence  that  Joseph 
was  to  pay  for  his  share,  and  in  the  final 
settlement  it  should  be  charged  to  him. 

The  authorities  cited  and  relied  upon  by 
the  learned  counsel  for  the  defendants  do 
not  we  think,  go  so  far  as  to  exclude  parol 
testimony  in  this  case,  or  to  make  the  ac- 
counts upon  the  books  conclusive.  In  Ad- 
ams V.  Gordon,  96  111.  588,  there  were  writ- 
ten articles  of  partnership,  specifying  that 
the  two  partners  had  contributed  capital 
stock  to  the  sum  of  $20,000.  The  articles 
provided  that  the  co-partners  "shall  share 
equally  in  stock  and  all  profits  and  losses 
that  may  accrue  during  the  continuance  of 
the  co-partnership,"  and  that  upon  the  wind- 
ing up  of  the  concern  all  gains  and  increase 
of  stock  were  to  be  divided  between  them, 
share  and  share  alike.  One  of  the  partners 
died.  The  other  partner  sought  to  prove 
that  he  had  put  in  more  of  the  capital  stock 
than  the  deceased  partner.  No  credit  was 
given  upon  the  books  to  the  surviving  part- 
ner. Two  partial  settlements  had  been 
made,  In  which  no  such  claim  had  been 
made.  The  court  said:  ."Th»«  is  no  evi- 
dence that  even  tends  to  show  that  the  part- 
ners were  not  equal  owners  of  the  sum  'de- 
livered in'  as  capital  stock."  In  Knapp  v. 
Edwards,  57  Wis.  191,  15  N.  W.  140,  there 
were  no  profits  or  losses  aside  from  the  de- 
struction of  the  property  by  fire.  The  firm 
had  no  assets  except  some  real  estate,  and 
no  debts.  The  plaintiff's  investment  had 
been  fully  accounted  for  by  sums  drawn  out 
by  him  and  by  loss  by  fire.  The  defendant 
had  put  In  more  capital  than  the  plaintifF. 
It  was  held  that  plaintiff  was  not  chargeable 
for  any  sum  beyond  his  investment  The 
reasoning  of  the  court  is  this:  "Nether  is 
the  defendant  entitled  to  be  allowed  any 
more  than  he  has  already  received  from  the 
firm,  although  he  invested  in  the  business 
more  money  than  did  the  plaintiff.  This  is 
so  because  the  firm  met  with  no  losses  other 
than  by  fire,  and  hence  it  would  be  unjust 
to  require  the  plaintiff,  in  addition  to  los- 
ing his  whole  investment,  to  pay  several 
hundred  dollars  to  his  partner.  It  being  set- 
tled that  the  firm  made  no  profits  and  suf- 
fered no  loss,  the  plaintiff  cannot  be  charge- 
able for  any  sum  beyond  his  Investment" 
In  Cunningham  v.  Smith's  Ex'rs,  11  B.  Mon. 
326,  books  of  account  had  been  kept  to  show 
the  correct  amount  of  purchases  and  sales. 
It  was  sought  to  charge  one  of  the  partners 
with  from  25  to  SO  per  cent  more,  because 
other  concerns  in  like  business  had  made 
large  profits.  The  books  were  kept  under 
the  general  superintendence  of  both  part- 


'  ners,  and,  as  the  court  said,  "furnish  evi- 
>  dence  of  a  high  character  between  them,  and 
,  which  has  not  been  successfully  impeached." 
i  It  was  therefore  held  that  the  general  evi- 
I  dence  of  the  profits  made  by  others  was  in- 
admissible. All  that  is  decided  in.  Ryder  v. 
Gilbert,  16  Hun,  163,  Is  that  In  the  absence 
of  evidence  of  the  precise  amount  of  the 
respective  shares  of  the  partnership,  the  pre- 
sumption Is  that  they  are  entitled  equally. 
The  question  arose  under  a  proceeding  for 
the  distribution  of  the  proceeds  of  an  execu- 
tion sale  against  one  of  the  partners.  In 
Griggs  y.  Olark,  23  Oal.  427,  it  was  held  that 
In  'tlie  absence  of  any  special  agreement 
the  rule  of  law  is  that  the  partners  share 
equally  in  both  profits  and  losses.  The  mere 
fact  that  partners  had  put  in  unequal 
amounts  of  capital  will  make  no  difference 
In  the  rule.  The  evidence  whether  there  was 
a  special  agreement  was  conflicting.  In 
Van  NeSs  v.  Van  Ness,  32  N.  J.  Bq.  66©,  it 
was  simply  held  that  where  a  member  of  a 
firm,  whose  duty  it  is  to  keep  the  accounts, 
claims  to  have  omitted  to  enter  credits  to 
which  he  is  entitled,  he  must  make  satisfac- 
tory proof  of  such  mistakes.  Topllff  v.  Jack- 
son, 12  Gray,  666,  goes  no  further  than  to 
hold  that  the  books  of  the  partnership  are 
prima  fade  evidence  against  each  partner. 

2.  It  follows  from  the  conclusions  above 
reached  that  the  estate  of  Joseph  should 
be  charged  with  one-third  of  the  Interest 
paid  upon  the  notes  given  by  the  three  broth- 
ers for  the  purchase  of  Bewick's  interest 
The  interest  upon  these  notes  Is  as  much  a 
part  of  the  purchase  price  as  was  the  princi- 
paL 

S.  On  the  Ist  of  May,  COmstock  Bros,  had 
a  deiiosit  in  the  Detroit  Savings  Bank 
amounting  to  $17,165.25.  During  that  month 
A.  W.  Gomstock  drew  a  check  for  $5,000 
against  this  account  and  used  It  for  his  own 
purposes.  For  it  he  gave  his  individual  note 
to  Gomstock  Bros.,  payable  one  year  from 
date'  at  the  o^ce  of  the  Alpena  Banking 
Company.  It  was  imJd'  there  on  May  7,  1804. 
Joseph,  of  course,  knew  of  this,  for  be  was 
the  manager  of  the  bank.  For  some  reason, 
the  note  was  not  entered  upon  the  books 
of  the  bank  or  of  Gomstock  Bros.  The  bal- 
ance of  this  account  was  also  drawn  out 
by  A.  W.  Gomstock.  The  sum  of  $15,000 
of  the  firm's  money  was  loaned  by  A.  W. 
Gomstock  to  three  concerns  in  Sioux  City, 
Iowa,  upon  three  notes,  for  $5,000  each, — one 
executed  by  D.  T.  Hedges,  another  by  the 
Stock- Yards  Company,  and  the  third  by  the 
Dressed  Beef  &  Cattle  Company.  These 
three  coiicems  were  jointly  interested  in 
business  in  Sioux  City.  They  failed,  and. 
in  place  of  the  notes,  $15,000  in  stock  of  the 
Credit  Commutation  Company  was  Issued 
to  the  Alpena  Banking  Company.  Joseph 
knew  of  this  transaction,  and  it  was  partly, 
at  least  conducted  through  him.  Assess- 
ments were  afterwards  made  upon  tills  stock 
amounting    to    $1,276,    making    the    total 
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amonnt  Invested  In  that  concent  $16,275. 
Ttil8  stock  was  transferred  to  CSomstock 
Bros.  September  20,  1897;  the  original  cer- 
tificates being  retired,  and  new  ones  issued 
Instead.  The  Alpena  Banking  Company  also 
subscribed  and  paid  for  $1,SOO  first  mort- 
gage bonds  of  a  concern  known  as  the  Com- 
Unation  Bridge  Company,  with  semlannnal 
coupons  at  5  per  cent,  per  annum.  The 
bonds  were  deliyered  and  the  cotrpons  paid 
as  they  matured.  This  bridge  company  wa« 
one  of  the  properties  of  the  commutation 
company,  which  owned  the  franchise  for 
building  the  bridge.  The  subscription  was 
made  to  protect  the  stock  of  the  commuta- 
tion company.  The  circuit  Judge  said  that 
the  evidence  did  not  clearly  satisfy  him  that 
"this  $17,000,  or  some  part  of  it,  did  not  go 
iDto  that  transaction."  Neither  the  books 
of  the  banking  company  nor  of  Comstock 
Bros,  ^ow  what  particular  moneys  were 
loaned  for  the  above  three  notes.  Mr.  A 
W.  Comstock  testifies  positlv^y  that  the 
m<»iey  drawn  from  the  Detroit  Savings  Bank 
was  finally  used  for  that  purpose.  We  find 
nothing  in  the  record  to  Justify  the  conclu- 
sion that  he  testified  untruthfully  ae  that 
he  acted  dishonestly  in  the  matter.  With- 
out altering  more  into  detail,  we  are  satis- 
fied that  it  was;  that  this  was  a  partnership 
transaction;  that  each  partner  must  bear 
his  proper  share  of  the  investment,  and  is 
entitied  to  ids  share  of  the  bonds  and  stock, 
or  the  proceeds  thereof  if  sold. 

4.  Each  year  during  the  partnership  each 
of  the  complainants  was  credited  on  the 
books  with  $4,000,  and  Joseph  with  $1,000. 
Seven  and  a  half  months  of  the  year  in 
wtaldi  Joseph  died  had  expired  at  his  death. 
Tbe  complainants  having  credited  his  ac- 
count with  $626  for  that  time,  being  his  sal- 
ary at  the  rate  of  $1,000  a  year,  the  circuit 
Judge  rejected  this  item,  holding  that  it 
should  be  $1,000,  on  the  theory  that  the 
$9,000  thus  credited  each  year  was  a  divi- 
sion of  the  assets,  and  did  not  represent  ex- 
penses as  salaries.  He  was  clearly  in  error. 
The  evidence  shows  that  these  items  were 
yearly  entered  in  tbe  expense  account  as 
salaries,  and  were  so  considered  by  ail  the 
parties.  Tbe  partnership  was  dlsscdved  by 
the  death  of  Joseph,  and  this  agreement  to 
pay  salaries  was  also  terminated  by  the  dis- 
solution. Bach  partner  should  therefore  be 
credited  with  his  salary  for  7%  months  only, 
and  not  for  a  full  year,— each  of  the  com- 
plainants at  the  rate  of  $4,000  a  year,  and 
tbe  estate  of  Joseph  at  the  rate  of  $1,000. 

5.  It  is  strenuously  urged  that  tbe  com- 
plainants are  entitled  to  compensation  for 
services  rendered  by  them  In  closing  up  the 
partnership  atralrs  after  the  death  of  Jo- 
seph, and  that  the  allowance  to  each  of  sal- 
aries during  the  lives  of  all  tbe  partners  is 
evidence  of  an  agreement  that  the  salary 
sbonld  continue  to  the  surviving  partners, 
niere  Is  nothing  tn  tbe  record  to  indicate 
ttaat  this  payment  of  salaries  was  to  continue 


otter  the  dissolution  of  the  partnership.  As 
we  have  already  held,  that  arrangement 
ceased  with  the  dissolution.  One  of  tbe 
risks  assumed  by  the  partnership  is  dissolu- 
tion by  the  death  of  either;  and  the  Implied 
contract  is  that  the  survivor  shall  wind  up 
the  affairs  of  the  concern  without  extra,  com- 
pensation. 2  Bates,  Fartn.  i  772;  Loomis 
V.  Armstrong,  49  Mich.  621,  14  N.  W.  605; 
Porter  v.  Long  (Mich.)  83  N.  W.  601.  The 
death  of  one  partner  often  undoubtedly  re- 
quires the  employment  of  others  to  do  his 
work,  but  this  expense  comes  out  of  tbe 
general  fund;  and,  except  In  very  extraordi- 
nary cases,  courts  of  equity  will  not  allow  a 
surviving  partner  compensation  for  his  serv- 
ices. We  do  not  find  that  the  complainants 
In  this  case  did  any  more  In  winding  up  the 
afFalrs  of  the  partnership  than  the  law  and 
their  contract  of  partnership  required  of 
them.  Their  claim  for  such  services  is  there- 
fore disallowed. 

6.  The  complainants  took  and  charged 
themselves  with  certain  notes,  some  of 
wlilch  bore  Interest,  and  others  of  which 
were  without  Interest  They  appear  to  have 
been  charged  at  thetr  face  value.  Tbe  court 
below  correctly  held  (and  of  this  comidaln- 
ants  do  not  complain)  that  they  are  charge- 
able with  the  accrued  Interest  upon  the  in- 
terest-bearing notes  at  the  time  complain- 
ants took  them.  Oomplainants  also  asked 
to  be  allowed  a  discount  upqn  those  notes 
which  they  took  before  due,  and  which  b<»« 
no  interest  This  amount  Is,  as  stated  by 
the  circuit  Judge,  $966.46.  We  think  the 
Judge  In  error  In  finding  that  tbe  Interest 
had  been  deducted  at  the  time  they  were  ap- 
propriated by  the  complainants.  If  this 
were  so,  his  conclusion  would  be  correct 
We  think  it  Just  and  equltatde  that  com- 
plainants should  be  allowed  tills  amount 

7.  Tbe  decree  provides  for  a  partition  of 
the  firm  lands  and  the  division  of  the  x>er- 
sonal  -assets.  The  assets  consist  of  about 
48,000  acres  of  pine  land  In  Mississippi, 
stump  lands  in  Michigan,  lots  in  Alpena, 
vessel  property,  and  a  large  amount  of  bills 
receivable,  stocks,  bonds,  and  mortgages. 
The  debts  have  all  been  paid.  The  complain- 
ants insist  upon  the  right  to  sell  all  these 
assets,  personal  and  real,  and  to  divide  the 
proceeds  between  the  surviving  partners 
and  Joseph's  representatives.  They  Insist 
that  the  real  estate  bdonglng  to  the  partner- 
ship Is  personalty.  The  authorities  cited 
and  relied  upon  by  counsel  for  complainants 
from  this  state  do  not  decide  the  question. 
They  all  hold  (and  such  is  the  established 
rule)  that  real  estate  la  personal  property 
for  the  purpose  of  settilng  and  paying  debts 
of  the  partnership.  In  Way  v.  Stebblns,  47 
Mich.  296,  11  N.  W.  166,  it  was  held  that  the 
partnership  lands  are  to  be  equally  divided 
among  the  survivors  and  the  heirs  of  the 
deceased  when  there  are  no  partnership 
debts  to  be  satisfied.  In  Bnglond  all  the 
partnership  assets  are  held  to  be  personalty. 
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and,  after  the  payment  of  UMirtnershlp  debts, 
must  be  divided  as  personalty,  and  go  to 
tbe  repreeentatlve,  and  not  the  heir.  The 
authcK'lties  in  this  country  hare  not  been 
uniform  as  to  the  character  of  real  estate  of 
a  partnership  after  the  partnership  debts 
are  paid.  Story,  Partn.  {  S3.  There  are  au- 
thorities which  hold  that  either  partner  Is 
entitled  to  have  all  the  assets  sold  and  the 
money  divided,  bflt  the  weight  of  authwrlty 
in  this  counti7  is  to  the  contrary.  Bates 
says:  "Bquity  will  go  no  further,  and  con- 
vert it  [realty]  into  personalty  for  additional 
purposes,  such  as  for  the  mere  purpose  of 
division,  unless  the  Intention  to  convert  for 
more  than  partnership  purposes  appears; 
hence,  In  this  country,  the  widow  has  dower 
out  of  a  partner's  share  in  the  surplus,  and 
the  afhare  goes  to  the  heir,  and  not  to  the 
executor."  1  Bates,  Partn.  i  297.  The  rea- 
sons for  the  English  rule  are  stated  in  T. 
Pars.  Partn.  i  271.  That  author^  states  the 
rule  in  America  to  be  that,  after  the  real 
estate  has  been  subjected  to  tlie  payment  of 
the  debts  of  tbe  i>artnership,  wbat  remains 
"becomes  at  once  real  estate,  or,  rather,  all 
the  incidents  and  qualities  of  real  estate  re- 
vive. This  rule  goes  upon  the  ground  of  a 
trust  imposed  upon  all  who  hold  the  legal 
title.  In  behalf  of  all  partnership  objects; 
and,  that  trust  once  discharged,  the  residue 
resumes  Its  former  character."  T.  Pars. 
Partn.  i  272.  The  decree  of  the  court,  there- 
fore, as  to  the  partition  of  the  lands  must  be 
sustained.  A  division  of  the  personal  assets 
obviously  would  be  very  difficult,  and,  un- 
less the  i>arties  can  agree  upon  a  division  of 
these,  we  think  the  survivlDg  partners  should 
be  authorized  and  directed  to  proceed  to 
coUect  the  debts  due  the  flrm,  sell  the  per^ 
sonal  assets,  and  divide  the  proceeds.  The 
decree  will  be  modified  and  entered  in  ac- 
cordance with  this  opinion.  Complainants 
win  recover  costs  of  this  court. 


HOOKBB,  J.,  did  not  ^t 
tlces  concurred. 


The  other  Jus- 


WYMAN  et  al.  v.  WBBNBB. 

(Supreme  Court  of  South  Dakota.    April  2, 
1901.) 

■ntUI^PLBADINO— WITHDRAWAJ^  OF  DEMUR- 
RBR— STRIKINa  FROM  CALENDAR. 

Where  plaintifTs  demurrer  to  the  answer 
alleging  new  matter  is  overruled,  and  he  then 
files  a  trial  notice,  it  is  not  error  to  overrule 
defendant's  motion  to  strike  the  case  from  the 
calendar  on  the  ground  that  there  is  no  Issue 
of  tact,  because  plaintiff  has  not  obtained  leave 
to  withdraw  his  demurrer,  since  Oomp.  Laws, 
I  4933,  does  not  re<iuire  plaintiff  to  plead  to  an 
answer,  and  the  filing  of  a  trial  notice  is  equiv- 
alent to  withdrawal  of  the  demurrer. 

Appeal  from  Minnehaha  county  court; 
William  A.  WUkes,  Judge. 

Action  by  Wyman,  Partridge  &  Co.  against 
J.  W.  Werner.  From  a  judgment  in  favor 
of  plalutifiCs,  defendant  appeals.    Affirmed. 


HcMartln  &  Scott  for  appellant    U.  6.  O. 

Cherry,  for  respondents. 

HAKET,  J.  It  Is  alleged  In  tbe  complaint 
that  tbe  plaintitrs  now  are,  and  at  all  the 
times  hereinafter  mentioned  were,  as  to  all 
the  matters  herein  referred  to,  co-partners, 
transacting  business  under  the  flrm  name 
and  style  of  Wyman,  Partridge  ft  Co..  and 
having  their  principal  place  of  business  at 
the  city  of  Minneapolis,  in  the  state  of  Min- 
nesota; that  between  the  1st  day  of  Febin- 
ary  and  the  15th  day  of  June,  1898,  the 
plaintiffs,  at  the  special  Instance  and  re- 
quest of  the  defendant  sold  and  deHvered 
to  him  certain  merchandise,  of  the  reason- 
able value  and  agreed  price  of  $200.83,  and 
that  the  same  was  received  and  accepted  by 
the  defendant;  and  that  there  is  due  the 
plalntlffB  $123.83.  The  answer  la  as  follows: 
"I>^endant  answering  complaint  of  plain- 
tiffs, alleges  that  said  plaintiffs  sold  and  de- 
livered tbe  goods  in  said  complaint  men- 
tioned In  the  city  of  Sioux  Falls,  Minnehaha 
county.  Sooth  Dakota,  then  and  there  trans- 
acting business  in  the  said  state  as  afore- 
said under  the  flctitious  name  of  Wyman. 
Partridge  &  Ck>.,  as  in  said  complaint  men- 
tioned,—the  said  co-partners  not  having  first 
or  at  all  filed  with  the  clerk  of  said  circuit 
court  of  the  said  county  or  subdivision  a 
certificate  stating  the  names  In  full  of  all 
the  members  of  such  partnership,  or  their 
places  of  residence,  and  did  not  Uien  and 
there  publish  the  same  once  a  week  for  four 
successive  weeks,  or  at  all.  In  a  newspaper 
published  In  said  county,  or  at  all;  nor  did 
said  co-partners  comply  In  any  manner  with 
the  provisions  of  section  4906  ot  the  C9om- 
pUed  Laws  of  the  State  of  South  Dakota. 
Wherefore  defendant  demands  Judgment 
that  said  action  be  dismissed,  and  for  his 
costs."  Plaintiffs  demurred  to  the  answer 
on  the  ground  that  the  facts  stated  therein 
do  not  constitute  a  defense  or  counterclaim. 
The  demurrer  was  overruled,  to  which  rul- 
ing the  plaintiffs  excepted,  and  the  excep- 
tion was  allowed.  Subsequently  the  .cause 
was  noticed  for  trial  by  the  plaintiffs.  De- 
fendant's motion  to  strike  foom  the  calendar 
was  denied.  A  verdict  was  directed  in  fa- 
vor of  the  plaintiffs,  an  application  for  a 
new  trial  was  denied,  and  defendant  ap- 
pealed. 

The  only  error  assigned  rdates  to  the  re- 
fusal of  the  court  below  to  strike  the  cause 
from  the  trial  calendar.  It  Is  contended  that 
there  was  no  Issue  of  fact  to  be  tried,  be- 
cause the  plaintiffs  had  not  obtained  leave 
to  withdraw  their  demurrer.  It  may  be  con- 
ceded that  the  granting  of  leave  to  plead 
over,  after  a  demurrer  has  been  overruled, 
rests  in  the  sound  discretion  of  the  court; 
that  a  demurrer  admits  all  well-pleaded 
facta  alleged  In  the  pleading  to  which  it  Is 
addressed;  and  that  the  demurrant  who  does 
not  elect  to  stand  upon  his  demurrer  should 
obtain  leave  to  withdraw  it  and  to  plead. 
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where  any  plea  Is  required.  In  this  case  no 
pleading  on  the  part  of  the  plaintiffs  was 
necessary.  New  matter  in  an  answer  Is  to 
be  deemed  controverted.  Comp.  Laws,  f 
4883.  Assuming  that  the  allegations  of  the 
answer  constitute  a  defense,  an  issue  of  fact 
arose  when  the  answer  was  served.  Such 
Issue  ceased  to  exist  only  so  long  as  the 
demoner  operated  as  an  admissica.  of  the 
facts  alleged  in  the  answer.  The  ruling 
upon  the  demurrer  was  not  followed  by  a 
final  Judgment  in  favor  of  defendant  The 
serving  of  a  trial  notice  by  the  plaintiffs  was 
In  effect  an  election  to  withdraw  their  de- 
murrer, and,  when  the  court  denied  defend- 
ant's motion  to  strike  from  the  calendar.  It, 
in  effect,  granted  leave  to  make  the  wlth- 
diawaL  It  might  have  been  better  for  the 
plaintiffs  to  have  obtained  a  formal  order 
granting  them  leave  to  withdraw  their  de- 
murrer before  having  served  their  notice  of 
trial,  or  it  might  liave  been  better  form  for 
the  trial  court  to  have  made  such  an  order 
when  it  denied  the  motion  to  strike  from  the 
calendar;  but  there  was  no  error  or  d^ect 
In  the  proceedings  which  affected  any  sub- 
stantial rights  of  the  adverse  party,  and 
therefore  none  which  may  not  be  disre- 
garded by  this  court  Comp.  Laws,  {  4841. 
The  Judgment  appealed  from  Is  affirmed. 


ZERFINO  V.  SEELIO  et  al. 

(Supreme  Court  of  Sonth  Dakota.    April  2, 

1901.) 

VBNDOR  AND  PURCHASER  —  COVENANT  — 
BREACH— BURDBSN  OP  PROOF— PRIMA  FACIB 
OASB  —  PLBAOINO  —  COVENANT  OF  SEISIN  — 
TAX  CBRTIFXCATB— ADMISSION  IN  ANSWBBr- 
BVIDBNCE. 

1.  In  an  action  by  a  vendor  of  lands  coureyed 
by  warranty  deed  to  recover  the  purchase  price 
of  the  vendee,  who  alleged  in  defense  a  bieach 
of  the  covenant  af  warranty,  the  burden  of 

groof  was  on  tha  covenantee  to  show   such 
reach. 

2.  In  an  action  by  a  vendor  of  lands  convey- 
ed by  warranty  deed  to  recover  the  purchase 
price  of  the  vendee,  whwe  a  breach  of  the  cove- 
nant of  title  is  pleaded  in  defense,  a  prima  fa- 
cie case  is  made  when  the  covenantee  has 
shown  by  the  records  the  title  to  t>e  in  a  third 
person,  and,  as  far  as  the  record  goes,  no  chain 
of  title  connecting  the  covenantor  with  such 
title. 

3.  In  an  action  by  a  vendor  of  lands  conveyed 
by  warranty  deed  to  recover  the  pnrehase  price 
of  the  vendee,  the  vendee  alleged  that  at  the 
time  the  consideration  was  tranatened  the 
plaintiff  executed  and  delivered  a  warranty 
deed  containing;  a  covenant  of  warranty  of  title, 
bat  tiiat  the  plaintiff  was  not  the  owner  of  the 
premises  free  and  dear  of  incnmbranoea,  as 
represented;  taxes  thereon  being  dae  and  con- 
stunting  a  lien,  and  a  tax  deed  of  the  proper- 
tj  having  been  issued,  "nie  plaintiff  admitted 
the  execution  of  the  deed,  but  de^ed  the  allega- 
tions of  ^e  isBuance  of  a  tax  deed,  and  alleged 
in  reply  that,  if  defendant  had  been  dispos- 
sessed, it  was  by  reason  of  tax  deeds  issued  in 
pnrsoance  of  sales  made  for  taxes  levied  and 
assessed  subsequent  to  the  ^Kcntion  of  the 
deed.  BM,  that  a  breach  of  a  covenant  was 
alleged  as  a  defense,  which  was  denied  by  the 
plaintiff,  and  hence  defendant  had  the  burden 
of  provfflg  the  breach. 


4.  A  covenant  of  seisin  in  a  warranty  deed 
Is  not  broken  by  a  tax  deed  of  the  property  ex- 
ecnted  two  months  after  the  execution  and 
transfer  of  the  warranty  deed,  though  the  tax 
certificate  exk^ed  at  the  time  of  the  ekecation 
and  transfer  of  the  warranty  deed. 

5.  Where  the  grantee  of  a  warranty  deed,  as 
a  part  of  the  consideration,  executed  three 
notes,  one  of  wUcb  was  delivoMd  in  escrow  to 
his  attorney  to  hold  until  certain  taxes  were 
paid,  and  the  grantee,  in  an  action  by  the 
grantor  to  recover  the  purchase  money,  admit- 
ted in  two  paragraphs  of  the  answer  the  exe- 
cution and  delivery  of  the  notes,  he  is  pre- 
cluded from  urging  that  the  note  ddiverea  in 
escrow  was  never  in  fact  delivered. 

6.  In  an  action  by  the  grantor  of  a  warranty 
deed  to  recover  from  the  grantee  the  purchase 
mon«y,  where  the  grantee,  as  part  of  the  con- 
sideration, had  delivered  a  note  in  escrow  to. his 
attorney,  to  be  held  until  certain  taxes  on 
property  were  paid,  evidence  of  the  delivery 
of  this  note  was  properly  received  to  show  that 
the  defendant  had  knowledge  of  the  outstand- 
ing incumbrance;  breach  of  the  covenant  hav- 
ing been  alleged  In  defense. 

On  rehearing.    Affirmed. 

For  foriner  opinion,  see  80  N.  W.  140. 

Davis  &  Davis  (O.  0.  Moody,  of  counsel), 
for  appellanta.  Qeorge  B.  Thompson,  for 
respondent 

OORSON,  J.  This  case  comes  before  as 
on  rebearlng.  The  opinion  in  the  former 
case  is  reported  in  12  S.  D.  25,  80  N.  W. 
140.  Upon  the  argument  upon  rehearing  the 
learned  counsel  for  the  defendants  Insist 
that  the  court  erred  In  holding  that  the 
burden  of  proof  In  the  action  upon  the  cove- 
nant of  seisin  is  upon  the  covenantee,  and 
not  upon  the  covenantor,  and  that  the  true 
rule  is  as  held  by  the  supreme  court  of  Wis- 
consin in  Mecklem  v.  Blake,  16  Wis.  102, 
and  by  the  supreme  court  of  Iowa  in  Scho- 
field  V.  Homestead  Co.,  32  Iowa,  321.  This 
court  however.  In  its  decision,  followed  the 
cases  of  Ingalls  v.  Baton,  25  Mich.  82,  and 
Wooley  v.  Newcombe,  87  N.  Y.  805.  In  the 
latter  case  the  question  was  very  fully  con- 
sidered by  the  court  of  appeals  of  New  York. 
On  the  trial  in  that  case  the  plaintiff  put  in 
evidence  his  deed,  and  rested.  The  defend- 
ant having  Introduced  no  evidence,  moved 
(or  a  dismissal  of  the  complaint  and  the 
plaintiff  moved  for  a  direction  of  a  verdict 
In  his  tavor.  The  court  dismissed  the  com- 
plaint and  its  decision  was  affirmed.  Ba- 
pallo,  J.,  speaking  for  the  court  in  a  very 
teamed  opinion  refers  to  all  the  cases  cited 
by  coonsel  for  the  appellants  In  the  case  at 
bar,  and  tzaccs  the  origin  of  the  old  com- 
mon-law rule,  and  the  reasons  for  that  rule, 
and  says:  "The  counsel  for  the  appellant 
concedes  that  the  rule  invoked  by  him  is 
excepticHial.  and  that  the  case  Itself  is  anom- 
alous. If  the  rule  exists  as  claimed,  the 
case  certainly  presents  the  curious  feature 
of  an  action  for  breach  of  covenant  in  which 
the  defendant  in  his  answer,  denies  every 
allegation  of  the  complaint  except  that  he 
executed  the  deed;  and  yet  a  Judgment  must 
go  against  him  on  the  pleadings  unless  he 
proves  affirmatively  that  he  performed  his 
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covenant,  no  proof  of  Its  breach  being  re- 
quired of  the  plaintiff.  That  this  result  fol- 
lowed under  the  common-law  system  of 
pleading  may  be  conceded,  but  in  order  to 
ascertain  whether,  under  our  present  sys- 
tem, the  same  end  can  be  reached.  It  Is  nec- 
essary to  examine  the  origin  of  the  former 
rule,  and  ascertain  upon  what  It  Is  found- 
ed." After  reviewing  some  of  the  English 
cases,  he  proceeds:  "The  reason  for  thus 
permitting  the  plaintiff  to  drive  the  defend- 
ant to  the  affirmative  of  the  Issue  In  an 
action  upon  this  particular  covenant  Is  to  be 
found  in  the  system  of  conveyancing  preva- 
lent In  England  when  these  rules  were  es- 
tablished. The  owner  of  a  landed  estate 
depended  for  his  title  upon  his  title  deed 
and  muniments  of  title.  These  were  not 
matters  of  public  record,  but  were  accessi- 
ble only  to  the  owner  of  the  estate.  •  •  • 
Where  the  owner  of  an  estate  sold  the  fee, 
the  right  to  possession  of  the  title  deeds 
usually  passed  with  it,  and  a  conveyance  in 
fee  simple  usually  contained  a  grant  of  all 
deeds,  evidences,  writing's,  etc.  •  •  •  If 
the  owner  In  fee  sold  without  warranty,  the 
purchaser  was  entitled  to  the  title  deeds, 
etc.;  but,  If  he  sold  with  warranty,  he  had 
a  right  to  retain  all  deeds  and  evidences 
necessary  to  maintain  Ills  title.  •  •  •  It 
was  to  these  rules  that  Piatt,  J.,  had  refer- 
ence in  Abbott  V.  Allen,  14  Johns.  248,  where 
he  said  that  a  grantor  giving  covenants  for 
title  was  not  bound  to  deliver  to  his  gran- 
tee the  prior  deed  and  evidences  of  his  title. 
Under  these  customs  and  this  state  of  the 
law,  and  before  the  recording  acts,  it  is 
easy  to  imderstand  why  it  should  be  held 
that  in  an  action  on  the  covenants  of  seisin 
the  vendor  was  bound  to  disclose  his  title. 
He  was  allowed  to  retain  the  evidences 
thereof  for  the  very  purpose  of  answering 
to  these  covenants.  It  is  equally  manifest 
that  under  our  present  system  of  convey- 
ancing, and  making  the  title  to  real  estate 
matter  of  public  record  as  accessible  to  the 
vendee  as  to  the  vendor,  the  reason  for  the 
former  rule  entirely  falls,  and  in  this  state 
it  no  longer  has  any  foundation  whatever  to 
rest  upon;  and,  if  the  common-law  system 
of  pleading  still  prevailed,  the  plaintiff,  in 
replying  to  a  plea  of  seisin,  would  doubtless 
be  required  to  state,  as  in  other  actions  of 
covenant,  the  particulars  of  the  breach,  and 
thus  assume  the  affirmative.  An  action  of 
this  description  would  no  longer  be  an  ex- 
ception to  the  general  rules  of  pleading. 
Under  the  Oode,  however,  no  replication  is 
necessary.  Issue  is  Joined  by  the  service 
of  the  answer.  The  defendant  is  not  bound 
to  set  up  in  his  answer  performance  of  the 
covenant,  and  throws  upon  the  plaintiff  the 
burden  of  proving  it.  There  is  nothing,  con- 
sequently, either  in  the  nature  of  the  case 
or  in  the  form  of  the  pleadings,  which  should 
throw  upon  the  defendant  the  affirmative 
of  the  Issue."  We  are  still  of  the  opinion 
that  this  court  very  properly  held  that,  un- 


der our  system  of  pleading  and  practice, 
the  burden  of  proof  Is  upon  the  party  alleg- 
ing the  breach  of  the  covenant  of  seisin,  and 
that  It  would  be  unwise  in  this  Jurisdictioii 
to  require  the  covenants,  who  admits  the 
execution  of  the  covenant,  and  in  effect  de- 
nies that  there  has  been  a  breach  of  the 
same,  to  assume  the  burden  of  proof,  and 
show  that  there  has  been  no  breach  of  tjie 
covenant,  until  the  covenantee  has  made  a 
prima  facie  case  showing  there  has  been  a 
breach  of  the  covenant  ' 

It  is  claimed  by  counsel  for  the  appellants 
that  under  our  recording  statute  a  party  is 
not  required  to  record  Us  muniments  of 
title,  and  hence  it  might  be  difficult  for  the 
covenantee  to  show  that  the  covenantor  has 
no  title;  but  this  is  more  specious  than  real, 
for  when  the  covenantee  has  shown  by  the 
records  the  title  In  some  third  person,  and 
no  chain  of  title  connecting  the  covenantor 
with  such  title,  so  far  as  the  records  show, 
a  prima  facie  case  would  be  made  out,  and 
the  covenantee  would  be  entitled  to  recover 
damages  on  the  covenant,  unless  the  cove- 
nantor could  show  that  he  did  In  fact  have 
title,  and  that  there  was  no  breach  of  the 
covenant  In  the  case  at  bar,  had  the  de- 
fendants shown  on  the  trial  that  Spear  had 
vested  In  him  the  legal  title  to  the  property, 
in  connection  with  the  proof  that  th»e  was 
no  record  showing  that  the  title  of  Spear 
had  passed  to  the  plaintiff,  they  would  have 
clearly  made  out  a  prima  fade  case;  but 
80  far  as  the  record  before  us  discloses,  the 
evidence  of  the  register  of  deeds  that  the 
title  of  Spear  had  not  passed  to  the  plaintiff, 
either  by  direct  or  mesne  conveyance,  was 
clearly  Irrelevant  and  Immaterial,  as  it  does 
not  appear  from  the  record  what  connection 
Spear  had,  if  any,  with  the  property,  and 
hence  the  court  was  clearly  correct  In  dis- 
regarding that  evidence.  This  conrt  cannot 
presume  or  assume  that  Spear  ever  at  any 
time  owned  or  had  the  legal  title  to  the 
property.  If  such  was  the  fact  it  should 
have  been  proven  on  the  trial,  and  shown  by 
the  record  in  this  court. 

It  is  further  insisted  on  the  part  of  the 
appellants  that  under  the  pleadings  in  this 
case  the  burden  of  proof  was  upon  the  plain- 
tiff to  show  that  be  had  the  title  in  fee  to 
the  property  under  his  covenant  of  seisin, 
but  we  do  not  so  construe  the  pleadings. 
The  appellants  in  their  answers  set  forth.  In 
substance,  that  at  the  time  the  defendants 
paid  the  plaintiff  the  sum  of  $1,000,  and  ex- 
ecuted the  notes  in  controversy,  the  plain- 
tiff executed  and  delivered  to  .the  appellants 
a  warranty  deed  to  the  premises  so  purchas- 
ed, containing  covenants  of  warranty  of  title, 
which  covenants  are  set  out  in  the  answers; 
that  the  defendants  relied  upon  such  cove- 
nants,, and  believed  at  all  times  that  the 
premises  in  controversy  were  free  and  clear 
of  all  incumbrances,  as  was  represented  and 
warranted,  and  paid  the  purchase  money  and 
delivered  the  notes  aforesaid  fully  believing 
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in  the  truth  of  said  covenants  of  warranty 
ag^alnst  IncnmbranceB,  and  that  a  perfect  and 
Indefeasible  title  at  law  existed  In  the  plain- 
tiff at  the  time  of  the  making  of  said  deed. 
The  defendants  farther  alleged  that  the  plain- 
tiff wai  not  the  owner  of  said  premises,  and 
that  the  same  were  not  free  and  clear  of  In- 
cnmbrances.  aa  represented  In  the  said  cove- 
nant of  warranty  In  the  deed;  that  there 
was  dne  and  owing  upon  said  premises,  and 
constituted  a  lien  thereon,  personal  property 
taxes  of  the  plaintiff  for  the  years  1888  to 
1882,  besides  taxes  due  and  owing  upon  said 
premises  for  the  years  above  mentioned,  and 
the  said  premises  had  been  sold  for  taxes  for 
the  years  before  mentioned,  and  a  valid  and 
lawful  tax  deed  had  been  delivered  to  the 
purchaser  thereof,  and  that  plaintiff  neither 
owned,  nor  had  any  right,  title,  or  interest  In 
or  to,  said  premises  at  the  time  of  giving 
the  deed  aforesaid.  The  plaintiff  admitted 
the  execution  of  the  deed,  denied  each  and 
every  allegation  of  the  fifth  and  sixth  para- 
graphs of  the  answers,  and  alleged  the  facts 
to  be  that  at  the  time  of  the  delivery  of  the 
deed  above  mentioned  there  were  charged 
against  the  said  premises  certain  taxes  for 
the  years  mentioned,  but  denied  that  any 
tax  deed  had  been  issued  against  said  prop- 
erty, and  alleged  that  the  defendants  well 
knew  of  the  taxes  levied  against  the  property 
for  the  years  aforesaid,  and  at  the  time  of 
the  delivery  of  the  said  deed  aforesaid  and 
the  execution  of  the  said  notes  it  was  agreed 
by  and  between  the  plaintiff  and  tlie  defend- 
ants that  one  of  the  said  notes  should  re- 
main In  the  hands  of  defendants'  attorney 
and  should  not  be  delivered  until  said  taxes 
were  paid;  that  In  conformity  with  said 
agreement  said  note  for  $800  was  left  In  the 
hands  of  the  defendants'  attorney,  and  that 
prior  to  the  maturity  of  the  same,  on  Au- 
gust 27,  1893,  this  plaintiff  paid  all  of  the 
taxes  that  had  been  assessed  against  the 
said  property  prior  to  the  execution  of  the 
plaintiff's  deed,  and  obtained  the  tax  deed 
which  had  been  issued  for  the  year  1888^  and 
so  notified  the  defendants'  attorney,  and  re- 
ceived from  him  the  note  left  with  him  as 
security  for  the  payment  of  said  taxes. 
Plaintiff  denied  each  and  every  allegation  of 
the  seventh  paragraphs  of  the  answers,  and 
alleged  the  fact  to  be  that,  if  the  defendants 
have  been  dispossessed  of  the  premises,  It 
has  been  by  reason  of  tax  deeds  issued  in 
porsnanee  of  sales  made  for  taxes  levied  and 
assessed  subsequent  to  the  execution  of  the 
deed  from  the  plaintiff  to  the  defendants. 
The  allegations  in  the  reply  are  to  be  deemed 
controverted  by  the  adverse  party.  It  will 
thus  be  seen  that  the  defendants  set  up  as 
a  defense  to  the  action  the  breach  of  the 
covenants  contained  in  the  deed,  and  that 
the  plaintiff  in  bis  reply  in  effect  denies  that 
there  was  any  breach  of  the  covenants,  de- 
nies that  the  defendants  were  dispossessed 
under  any  tax  deed  issued  for  the  sale  for 
taxes  prior  to  his  conveyance  to  the  defend- 


ants, and  alleges  that.  If  the  defendants  were 
dispossessed,  it  was  by  reason  of  tax  deeds 
Issued  for  taxes  assessed  and  levied  subse- 
quent to  the  execution  of  his  deed.  The  case 
therefore  presents  the  usual  conditions  re- 
quiring a  party  setting  up  a  defense  to  prove 
the  same,  and  no  valid  reason  occurs  to  ua 
why  the  party  so  alleging  his  defense  should 
not  be  required  to  prove  the  same  in  this 
class  of  cases,  and  no  reason  why  there 
should  be  an  exception  made  to  the  general 
rule.  The  court  below  was  clearly  right, 
therefore,  hi  holding  the  defendants  to  the 
general  rule,  and,  as  they  had  failed  to  estab- 
lish the  allegations  of  their  answers.  In  hold- 
ing there  were  not  facts  to  be  siftmitted  to 
a  Jury,  so  far  as  a  breach  of  the  covenant 
was  involved. 

Again,  it  is  claimed  by  counsel  for  the  ap- 
pellants that  this  court  was  In  error  In  hold- 
ing that  the  tax  deed  Issued  to  Kimball  of  the 
premises  In  controversy  did  not  constitute  a 
breach  of  the  covenant  of  seisin;  but  the  an- 
swer to  this  contention  is  that  it  is  stipulated 
by  the .  parties  that  this  tax  deed  was  not 
executed  until  April  2Tth,— two  months  aft- 
er the  deed  to  the  defendants  and  their  notes 
to  Zerflng  were  executed.  Certainly  the  tax 
certificate,  prior  to  its  ripening  into  a  deed, 
was  simply  a  lien  upon  the  property,  and  its 
existence  was  not  a  breach  of  the  covenant 
of  seisin.  Whether  it  would  constitute  a 
breach  of  the  covenant  of  warranty  It  is  not 
necessary  to  decide,  as,  no  eviction  or  pay- 
ment of  incumbrances  being  shown,  no  ac- 
tion would  lie  upon  the  covenant  of  warranty. 
The  evidence  of  the  taix  deed,  therefore,  was 
clearly  Incompetent  for  the  purpose  of  sus- 
taining the  defendants'  defense  to  the  ac- 
tion, and  whether  or  not  the  plaintiff  had 
acquired  Kimball's  title  under  his  tax  deed 
was  not  material  or  relevant  in  this  action; 
for,  as  we  have  before  stated,  the  deed  to 
Kimball  was  executed  long  subsequent  to 
the  execution  of  the  deed  by  the  plaintiff  to 
the  defendants. 

Counsel  for  the  appellants  further  con- 
tend that  in  any  event  there  should  be  a  new 
trial,  for  the  reason  that  one  of  the  notes 
executed  by  the  appellants  was  never  in  fact 
delivered  to  the  plaintiff,  for  the  reason  that 
it  was  placed  in  escrow  only  to  be  delivered 
when  the  tax  certificate  held  by  Kimball 
should  be  taken  up  and  canceled  by  the 
plaintiff.  But  the  learned  counsel  for  the 
appellants  must  have  overlooked  the  fact 
that  the  execution  and  delivery  of  the  notes 
were  alleged  in  the  complaint,  and  distinctly 
admitted  in  the  answers.  In  two  separate 
paragraphs.  In  the  second  paragraphs  of  de- 
fendants' answers  they  admit  that  on  the 
27th  day  of  February,  1883,  they  executed 
and  delivered  to  the  plaintiff  three  certain 
I>roml86ory  notfes,  similar  in  amount  and  ten- 
or to  those  set  out  in  plaintiffs  complaint; 
and  in'  the  eighth  paragraphs  of  the  answers 
defendants  admit  that  the  plaintiff  is  the 
owner  and  holder  of  the  three  several  notes 
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set  out  In  plaintiff's  complaint  The  evi- 
dence In  regard  to  the  delivery  of  this  note 
was  properly  received  for  the  purpose  of 
showing  that  the  defendants  had  knowledge 
of  this  outstanding  incumbrance  In  the  form 
of  a  tax  certlflcate,  but  It  was  certainly  In- 
admissible for  the  purpose  of  contradicting 
the  admlaslon«  In  the  answers.  This  court, 
therefore,  would  not  be  Justified  In  reversing 
the  Judgment  of  the  court  below  tor  the  rea- 
son that  there  is  evidence  in  the  record  that 
might  possibly  be  construed  as  controverting 
the  admissions  in  the  answers.  The  Judg- 
ment of  the  circuit  court  and  the  order  deny- 
ing a  new  trial  are  affirmed. 


UTTLBSJOHN  v.  OOUNTY  LINE  ORHAJl- 

ERY  00. 

(Supreme  Court  of  South  Dakota.    April  2, 

1901.) 

SBHDS— RKFORUATtON— g-INDINaS  OF  FAOlt- 
CONCLUSIVBNBSS— EVIDBNCB—  SUFFICIBNOT 
— DHEn^-CANCHLLATION— iniROR. 

1.  Findings  of  fact  on  conflicting  testimony 
will  not  be  distnri>ed  unless  clearly  against  the 
preponderance  of  the  evidence. 

2.  Plaintiff  delivered  to  the  promoters  of  the 
defendant  corporation  an  acre  of  ground,  valued 
at  $12,  for  a  creamery  site,  and  the  deed  pro- 
vided that,  if  defendant  ihoold  discontinue  the 
operation  of  the  creamery  at  any  time  during 
the  proper  season  for  oonducting  the  same,  "the 
above-described  premises  shall  revert  to"  plain- 
tiff, together  with  all  and  singular  the  heredita- 
ments and  appurtenances  thereunto  belonging. 
There  was  t^timony  that  none  of  the  pro- 
moters knew  of  the  condition  in  the  deed. 
Held,  that  a  finding  that  the  written  contract 
did  not  express  the  agreement  of  the  parties 
was  sustained  by  the  evidence,  since  it  was  un- 
reasonable that  any  one  would  risk  the  for- 
fedtnre  of  a  creamery  building  tor  the  use  of 
groimd  worth  $12. 

3.  Where  a  deed  provided  that  defendant's 
creamery  should  be  forfeited  to  the  plaintiff, 
the  owner  of  the  ground  on  which  it  was  lo- 
cated, in  case  defendant  ceased  to  operate  it 
during  the  proper  season  for  operating  the 
same,  and  defendant  set  up  in  its  answer  that 
the  deed  did  not  express  tne  agreement  of  the 
parties,  and  asked  to  have  it  reformed,  it  was 
error  to  cancel  the  deed,  since  no  such  relief  was 
asked,  and  it  was  not  necessary  to  protect  the 
defendant's  rie^ta. 

Appeal  from  clrcnlt  court.  Lake  county; 
J.  W.  Jones,  Judge. 

Action  by  N.  M.  LlttleJohn  against  the 
Oounty  Une  Creamery  Company.  From  a 
Judgment  In  favor  of  defendant  and  from 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals.   Modified. 

F.  Ik  Soper,  for  appellant  Murray  &  Por- 
ter, for  respondent 

HA  NET,  J.  Before  the  defendant  corpo- 
ration was  organized,  negotiations  between 
plaintiff  and  its  promoters  resulted  In  the 
delivery  of  a  deed  to  about  one  acre  of 
ground,  of  wbldl  the  plaintiff  was  the  owner 
and  one  Boyce  was  In  possession  under  a 
contract  of  purcttase.  and  upon  which  the 
promoters   of   the  corporation   had  erected 


a  creamery  at  a  cost  of  not  less  than  f2,500. 
The  value  of  the  land  so  conv^ed  has  not 
at  any  time  exceeded  $12.  The  intereet  o( 
Boyce  therein  was  transferred  to  tlie  plain- 
tiff before  this  action  was  commenced.  Tlie 
conveyance  to  the  proposed  corporation  con- 
tains the  following  langnage:  "Bte  consid- 
eration for  this  conveyance  is  tliat  the  party 
of  the  second  part  shall  during  the  year 
ISBo  erect  or  cause  to  be  erected  upon  the 
above-described  premises  a  boUdinff  and  ap- 
pliances suitable  for  a  creamery  or  cheese 
factory,  and  continue  to  operate  the  same  in 
the  business  of  manufactnring  bntto'  or 
cheese;  and,  should  such  buslneaa  be  discon- 
tinued at  any  time  during  the  proper  season 
for  conducting  the  same,  the  above-described 
{(remises  shall  revert  to  the  parties  of  the 
first  part  or  either  of  them,  as  th^r  Interest 
may  appear,  together  with  all  and  singular 
the  hereditaments  and  appurtenances  there- 
unto belonging  or  in  any  wise  appertaining, 
and  all  the  estate,  right  title,  interest  claim, 
or  demand  whatsoever  of  the  said  party  of 
the  first  part  either  in  law  or  equity,  either 
in  possession  or  in  expectancy  of.  In,  and 
to  the  above-bargained  premises  and  their 
hereditaments  and  i^^nurtenances."  This 
action  having  been  begun  to  recover  posses- 
sion of  the  premises,  defendant  answered  by 
way  of  counterclaim,  alleging  that  the  deed 
from  the  plakitiff  does  not  express  the  con- 
tract made  by  the  parties,  and  demanding 
that  it  be  reformed  to  correspond  there- 
with. To  the  counterclaim  a  general  denial 
was  Interposed,  and  the  issues  thus  presait- 
ed  were  tried  without  a  Jury,  the  court  con- 
cluding that  the  deed  is  null  and  void,  that 
It  is  not  binding  upon  the  defendant  and 
that  It  should  be  canceled  and  discharged  of 
record.  Judgment  having  been  entered,  and 
an  aiq;>llcatlon  for  a  new  trial  denied,  the 
plaintiff  appealed. 

The  only  assignments  of  error  referred  to 
In  appellant's  brief  are  that  the  court  erred 
in  making  findings  of  fact  ntunbered  8  and 
10.  and  that  it  erred  in  Its  condoslon  oC  law 
in  holding  that  the  deed  ouglit  to  be  can- 
celed. The  findings  referred  to  are  as  fol- 
lows: "(8)  That  said  Leonard,  or  said  Royce. 
or  any  (Mt  the  parties  for  whom  said  Iieonard 
was  acting,  did  not  know.at  any  time  that 
said  deed  contained  the  condition  herein- 
after mentioned,  and  never  presented  the 
same  to  said  defendant  corporation,  and  the 
same  was  never  presented  to  it  for  accept- 
ance, and  never  was  accepted  by  it  and  said 
corporation  or  its  ofllcen  never  had  any  no- 
tice or  knoiwledge  of  its  terms  prior  to  the 
commencement  of  an  action  by  tSiIs  tdaln* 
tiff  to  recover  said  premises  for  condItl<Hia 
broken,  on  or  aI)ont  September  1,  189T." 
"(10)  That  the  defendant  did  not  know  that 
the  foregoing  condition  was  Inserted  In  said 
deed,  and  did  not  agree  that  it  should  be  so 
inserted;  nor  did  said  Leonard  know  that 
it  was  so  inserted,  or  agree  that  it  should  be 
BO  Inserted;   nor  did  the  def aidant  or  any 
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one  acting  In  Its  bdalf,  agree  with  the  plaln- 
tliC  upon  the  terms  of  any  condition  to  be 
Inserted  In  said  deed  respecting  a  forfeiture 
of  said  premises  to  tha  grantors;  aitd.  If  the 
same  la  left  outstanding,  may  cause  serious 
Injury  to  the  defendant."  Unless  there  is 
a  clear  preponderance  of  the  evidence  against 
these  findings,  they  cannot  be  disturbed. 
Reagan  v.  McKlbben,  11  S.  D.  270.  76  N.  W. 
913:  BandaU  t.  Burki  Tp.,  4  S.  D.  337,  57  N. 
W.  4.  There  is  positive  testimony  tending 
to  prove  that  none  of  the  promoters  or  offi- 
cers of  the  corporation  knew  of  the  condi- 
tions contained  In  the  deed.  It  would  be 
unreasonable  to  suppose  that  they  did.  It 
is  not  possible  that  |iny  person  Interested  in 
the  defendant  corporation  Intended  to  thus 
risk  the  forfeiture  of  more  than  $2,500  worth 
of  property  for  the  use  of  land  worth  not  to 
exceed  $12.  The  minds  of  Intelligent  per- 
sons could  never  have  met  upon  terms  so  un- 
reasonable and  inequitable.  Indeed,  in  view 
of  the  dtcumstances  surrounding  Its  exe- 
cution, it  Is  doubtful  if  the  conveyance,  as 
written,  should  be  construed  as  gMag  the 
grantor  anything  more  than  his  naked  land 
in  the  event  of  a  failure  to  operate  the 
creamery;  but,  as  the  Instrument  was  other- 
wise construed  by  all  parties  in  the  court 
below,  the  same  construction  will  be  given 
it  in  this  court  "When  through  fraud,  or 
mutual  mistake  of  the  parties,  or  a  mistake 
of  ime  party,  which  the  other  at  the  time 
knew  or  suspected,  a  written  contract  does 
not  truly  express  the  intention  of  the  par- 
ties, it  may  be  revised  on  the  application  of 
a  party  aggrieved,  so  as  to  express  that  ln< 
tentlon,  so  far  as  it  can  be  done  without 
prejudice  to  rights  acquired  by  third  per- 
sons, in  good  faith,  and  for  value.  For  the 
purpose  of  revising  a  contract.  It  must  be 
presumed  that  all  the  parties  thereto  intend- 
ed to  make  an  equitable  and  conscientioas 
agreement  In  revising  a  written  instru- 
ment, the  court  may  Inquire  what  the  in- 
strument was  intended  to  mean,  and  what 
were  Intended  to  be  its  legal  consequences, 
and  Is  not  confined  to  the  inquiry  what  the 
language  of  the  Instrument  was  intended  to 
be.  A  contract  may  be  first  revised,  and 
then  spedflcally  enliorced."  Comp.  Laws, 
H  4687-4640.  The  court  finds,  and  the  evi- 
dence clearly  discloses,  that  the  written  con- 
tract does  not  truly  expi«s8  the  intenti<xi  of 
the  parties.  There  was  certainly  a  mistake 
on  the  part  ot  those  who  received  the  deed. 
If  the  mistake  was  not  mutual,  it  must  have 
been  known  or  sospected  by  the  plaintiff.  It 
is  absnrd  to  contend  that  he  understood  he 
would  be  entitled  to  all  the  defendant's  im- 
provements if  It  discontinued  its  business  at 
any  time  during  the  proper  season  for  con- 
ducting the  same*,  and  that  it  could  not  re- 
move its  property  from  the  land.  No  sane 
person  could  expect  any  other  sane  person 
to  consent  to  such  a  contract  in  cMisidera- 
tion  of  the  nse  of  one  acre  of  ground,  the 
value  of  the  gionnd  itself  not  exceeding  |12. 


I  The  conveyance  should  be  so  revised  as  to 
express  the  true  intention  of  the  parties.  It 
should  not  be  canceled,  because  that  relief 
Is  not  asked  for  in  the  answer,  and  It  is  not 
the  relief  required  to  protect  the  defendant's 
rights.  Such  rights  should  be  enforced  ac- 
cording to  the  contract  under  which  the  pro- 
moters of  the  defendant  corporation  in  fact 
took  posaessicm  of  the  plalatliTs  land.  The 
action  is,  therefore,  remanded,  with  direc- 
tions to  modify  the  judgment  in  accordance 
with  this  decision.  No  costs  or  disburse- 
ments will  be  allowed  except  the  clerk's 
fees,  to  be  taxed  in  favor  of  the  respondent 


STATE  V.  DUNNING  et  al. 

(Supreme  Court  ot  South  Dakota.    April  2, 
1901.) 

INTOXICATIKa  UQDORS— INDICTMENT— SELL- 
ING WITHOUT  UCBNS&-BVIDBNCB— PHAR- 
MACISTS-INSTRUCTIONS—TRIAL  —  REMARKS 
OF  COtmSBL. 

1.  In  a  prosecution  for  selling  intoxicating 
liquors,  as  a  beverage,  without  a  license,  un- 
der Laws  1897,  c.  72,  which  took  effect  March 
3,  1897,  it  was  error  to  perniit  evidence  of 
sales  by  defendants  wtiich  was  not  limited  to 
sales  made  between  the  time  when  the  statute 
took  effect  and  when  the  Indictment  was  pre- 

2.  Laws  1807,  c.  72,  i  6,  provides  that  any 
person  selling  intoxicating  liquors  without  a 
license  shall  be  punished,  and  section  27  pro- 
vides that  a  registered  pharmacist  selling  in- 
toxicating liquor  to  be  used  as  a  beverage  shall, 
be  fined  tor  the  first  offense,  and  for  the  sec- 
ond sliall  forfeit  his  registration,  and  be  liable 
to  all  penalties,  prosecutions,  and  proceedings 
against  persons  selling  without  authority. 
Held,  that  defendants,  who  were  registered 
pharmacists,  and  not  guilty  of  a  second  offense, 
could  not  be  convicted  of  selling  intoxicating 
liquors  as  a  beverage  at  retail  without  a  license. 

3.  In  a  prosecution  for  selling  intoxicating  liq- 
uors without  a  license,  it  was  improper  for  the- 
prosecuting  attorney  in  his  argument  to  state- 
that  the  defendants,  "under  prohibition,  al- 
ways ran  a  blind  pig,  and  are  now  selling." 

Error  to  circuit  court  Beadle  county;  A. 
W.  Campbell,  Judge. 

Fhllomen  Dunning  and  Charles  LongstaS 
were  convicted  of  selling  intoxicating  liquors 
without  a  license,  and  they  bring  error.  Re- 
versed. 

W.  A.  Lyn(di  and  B.  H.  ApUn,  for  plain- 
tiffs in  error.  John  L.  Pyle,  Atty.  Gen.,  and 
H.  S.  Mouser,  State's  Atty.,  for  the  State. 

HANEX,  J.  The  indictment  cliarges  that 
defendants  were  engaged  in  the  business  of 
selling  spirituous,  malt  and  brewed  liquors 
as  a  beverage  at  retail,  without  having  ob- 
tained a  license  therefor,  on  March  1,  1896. 
A  witness  for  the  government  was  permitted 
to  answer  the  following  questions:  "State- 
whether  or  not  you  ever  purchased  any  in- 
toxicating liquors  there  prior  to  the  4th  of 
last  March,  wheh  this  Indictment  was  return- 
ed." "Have  you,  except  these  two  instances 
that  you  have  detailed,  purchased  any  Intox- 
icating liquor  there  at  any  other  time  prior  to 
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the  4tb  of  last  March?"  The  statute  upon 
which  the  prosecution  is  predicated  went  into 
effect  March  3,  1897  (Laws  1897,  c  72,  J  29). 
The  evidence  should  have  been  restricted  to 
sales  made  between  the  time  when  the  stat- 
ute took  effect  and  when  the  Indictment  was 
presented.  There  is  nothing  in  the  foregoing 
questions,  taken  in  connection  with  the  en- 
tire testimony,  to  avoid  the  contention  that 
all  the  sales  alluded  to  by  him  may  have  been 
made  prior  to  the  taking  effect  of  the  statute. 
Without  the  evidence  of  this  vritness,  the  Jury 
might  not  have  agreed  upon  a  verdict  of 
guilty.  We  think  its  Introduction  was  rever- 
sible error. 

It  Is  contended  th&t  the  conrt  erred  In 
charging  the  Jnry  that  defendants  could  be 
convicted  under  section  S,  c.  72,  Laws  1897, 
as  having  engaged  in  the  business  of  selling 
Intoxicating  liquors  without  a  license,  when 
it  should  have  charged  that  there  could  be  a 
conviction  only  nnder  section  27  of  that  chap- 
ter. Section  6  Is  as  follows:  "If  any  iwrson 
or  persons  shall  engage  or  be  engaged  in  any 
business  requiring  the  payment  of  license  un- 
der  section  one  <1)  of  this  act  without  having 
paid  In  full  the  license  required  by  this  act, 
and  without  having  the  receipt  and  notice  for 
such  license  posted  up  as  required  by  this 
act,  or  without  having  made,  executed  and 
delivered  the  bond  required. by  this  act,  or 
shall  in  any  manner  violate  any  of  the  pro- 
visions of  this  act,  such  person  or  persons 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof,  If  there  is  no  speci- 
fied penalty  provided  therefor  by  this  act, 
shall  be  punished  by  a  fine  of  not  leas  than 
fifty  dollars  ($50)  nor  more  than  five  hundred 
dollars  ($500)  and  costs  of  prosecution,  or  by 
imprisonment  in  the  county  Jail  not  less  than 
ten  days  nor  more  than  thirty  days  or  by 
both  such  fine  and  imprisonment  in  the  discre- 
tion of  the  court;  and  in  case  such  fine  shall 
not  have  been  paid  at  the  time  such  imprison- 
ment expired,  the  person  serving  out  such 
sentence  shall  be  further  detained  In  Jail  un- 
til snch  fine  and  costs  shall  have  been  fully 
paid  as  provided  by  statute;  and  any  person 
or  persons  engaged  in  any  business  requiring 
the  payment  of  a  license  under  section  1  of 
this  act  who,  after  paying  the  license  so  re- 
quired, shall  be  convicted  of  a  violation  of 
any  of  the  provisions  of  this  act  shall  thereby, 
in  addition  to  all  other  penalties  prescribed 
by  this  act,  forfeit  the  license  so  paid  by  him 
or  them  and  be  precluded  from  continuing 
such  business  for  the  remainder  of  the  year 
or  time  for  which  said  license  was  paid  and 
be  debarred  from  again  engaging  in  any  busi- 
ness requiring  the  payment  of  a  license  un- 
der section  1  of  this  act  or  from  becoming  a 
surety  or  sureties  upon  any  bond  required 
under  section  6  of  this  act  from  the  time  ot 
such  conviction.  Each  violation  of  any  of  the 
provisions  of  this  act  shall  be  construed  to 
constitute  a  separate  and  complete  offense, 
and  for  each  violation  on  the  same  day  or  on 
different  days  tbe  person  or  persons  offending 


shall  be  liable  for  the  penalties  and  forfeitures 
herein  provided  and  be  precluded  and  debar- 
red from  continuing  or  engaging  in  any  busi- 
ness requiring  the  payment  of  a  license  nnder 
this  act  as  aforesaid.  And  it  shall  be  the 
duty  of  the  sheriffs,  marshals,  constables  and 
police  officers  to  forthwith  dose  all  saloons 
and  other  places  where  the  business  of  manu- 
facturing, selling  or  keeping  for  sale  any  of 
tile  liquors  mentioned  in  section  1  of  this  act 
is  being  conducted  upon  which  business  the 
license  required  by  section  1  has  not  been 
paid  in  full  and  in  which  the  receipt  mention- 
ed in  section  4  of  this  act  shall  not  be  posted 
up  and  displayed."  Section  27  reads  as  fol- 
lows: "It  shall  be  lawful  for  any  registered 
pharmacist  owning  and  conducting  a  phar- 
macy, whose  certificate  of  registration  Is  In 
force  to  sell  spirituous,  vinons  or  malt  liquors 
for  medicinal,  scientific,  mechanical  or  sacra- 
mental purposes,  and  it  shall  be  unlawful  for 
any  registered  pharmacist  to  sell  any  intoxi- 
cating liquors  whatever  to  be  used  as  a  bev- 
erage, and  any  registered  pharmacist  who 
shall  sell  any  intoxicating  liquors  for  any  of 
the  purposes  mentioned  in  this  section  shall 
have  a  stock  of  drugs  of  the  value  of  not  less 
than  six  hundred  dollars  ($600)  exclusive  of 
the  fixtures  and  intoxicating  liquors.  Any 
registered  pharmacist  who  shall  sell,  or  in 
any  manner  dispose  of  said  Intoxicating  Uqnors 
for  any  other  purxroses  than  authorized  In  this 
section  shall  be  upon  conviction  thereof,  fined 
not  less  than  one  hundred  dollars  ($100)  nor 
more  than  three  huddred  dollars  ($300)  for 
the  first  offense,  and  for  the  second  convic- 
tion shall  forfeit  his  registration  as  a  register- 
ed pharmacist,  and  shall  be  liable  to  all  the 
penalties,  prosecntidns  and  proceedings  at 
law  and  in  equity,  provided  against  persons 
selling  without  authority,  and  upon  said  con- 
viction the  clerk  of  the  circuit  court  shall 
within  ten  days  after  such  Judgment  or  order, 
transmit  to  the  secretary  of  the  board  of  phar- 
macy the  certified  record  thereof,  upon  receipt 
of  which  the  said  board  of  pharmacy  shall 
at  their  first  regular  meeting  thereafter, 
strike  the  name  of  said  druggist  from  the 
list  of  registered  pharmacists  and  revoke  his 
certificate  of  registration."  It  is  disclosed  by 
the  evidence  that  defendants  were  registered 
pharmacists,  owning  and  conducting  a  pliar- 
macy  within  the  meaning  of  section  27.  It 
was  neither  alleged  nor  proved  that  they  were 
guilty  of  a  second  offense.  This  conrt  held 
in  State  v.  Williams,  11  8.  D.  M,  75  N.  W. 
815,  that  the  gist  of  the  off«ise  provided  for 
in  section  6  Is  engaging  In  the  business  of  sell- 
ing Intoxicating  liquors  without  a  license. 
The  offense  provided  for  in  section  27  Is  the 
selling  by  a  registered  pharmacist  el  any  In- 
toxicating liquor  to  be  used  as  a  beverage. 
These  offenses  are  separate  and  distinct.  The 
penalties  are  different  We  do  not  think  any 
one  can  be  convicted  of  the  crime  defined  In 
section  27  unless  it  is  alleged  and  proved  that 
the  sale  was  by  a  registered  pharpiaclst  con- 
ducting a  pharmacy  as  defined  therein,  and 
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that  the  Uqnor  was  Bold  or  disposed  of  to  be 
used  as  a  beverage;  and  are  forced  to  the 
conclusion  that  the  court  eired  In  charging  the 
juiy  that  the  defendants  conld  be  found  guilty 
of  the  crime  defined  In  section  6  and  charged 
In  the  Indictment 

The  state's  attorney.  In  his  remarks  to  the 
}ui7,  used  the  following  language,  to  which 
proper  excepticms  were  preserved:  "These 
gentlemen,  under  prohibition,  always  run  a 
blind  pig,  and  are  now  selling."  There  was 
not,  nor  could  there  have  been,  any  relevant 
evidence  received  tending  to  prove  that  the 
defendants,  "under  iirohibltlon,  always  nm  a 
blind  pig,  and  are  now  selling."  While  it  is 
unnecessary  to  decide  whether  we  would 
have  reversed  the  Judgment  herein  upon  this 
ground  alone,  the  statement  of  the  state's  at- 
torney deserves  to  be  condemned  as  unfound- 
ed and  Improper.  That  officer's  argument 
should  always  be  confined  to  such  inferences 
as  fairly  and  reasonably  arise  from  relevant 
evidence  received  upon  the  trial.  Verdicts 
cannot  be  predicated  upon  his  personal  knowl- 
edge or  opinions  derived  from  facts  not  es- 
tablished Xiy  competent  evidence.  Prosecut- 
ing attorneys  too  frequently  forget  these  ele- 
mentary principles.  The  Judgment  Is  revers- 
ed, and  a  new  trial  granted. 

CORSON,  J„  concurs  in  the  result. 


HALL  ▼.  FISHBR  et  aL 
(Snpreme  Coort  of  South  Dakota.    April  2, 
'  1901.) 

APPEAI<-DBXAT— COSTS. 
Where  the  question  of  law  involved  on  ap- 
peal was  unsettled  prior  thereto,  damages  for 
delay  wUl  not  be  assessed  against  appellant  on 
affirmance. 

Appeal  from  circuit  court,  Jerauld  county; 
Frank  B.  Smith,  Judge. 

Action  by  William  H.  Hall  against  Fred 
S.  Fisher  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  Northwestern 
lioan  &  Banking  Oompsiiy  appeals.  Affirm- 
ed. 

J.  H.  Williamson  and  Bailey  &  Yoorliees, 
for  appellant.  Pyle  &  Taylor,  for  respond- 
ent. 

CORSON,  J.  This  is  an  action  by  the 
plaintiff  to  recover  upon  a  guaranty  made 
by  the  defendant  loan  company,  annexed  to 
a  certain  bond  executed  by  the  defendants 
Fred  S.  and  Elvia  J.  Fisher.  Judgment  was 
rendered  in  favor  of  the  plaintiff  holding 
the  defendant  loan  company  liable  upon  its 
guaranty,  and  it  appeals. 

The  guaranty  in  the  case  at  bar  was  sub- 
stantially the  same  as  the  guaranty  in  the 
case  of  Hanna  v.  Stroud  (decided  at  the 
April,  1900,  term  of  this  court),  reported  in 
13  &  D.  S52,  83  N.  W.  365,  and  in  which 
tills  court  affirmed  the  decision  of  the  cir- 
cuit court    The  questions  Involved  in  this 


case  being  substantially  the  same  as  those 
Involved  in  the  former  case  referred  to,  must 
l>e  ruled  by  the  decision  in  that  case.  The 
respondent  In  his  brief,  asks  that  the  Judg- 
ment of  the  court  below  be  affirmed,  with 
10  per  cent,  damages  for  the  delay,  but 
In  view  of  the  fact  that  this  court  had 
made  no  decision  upon  a  similar  guaranty, 
and  that  the  question  of  law  involved  In 
these  cases  was  unsettled  prior  to  these  ap- 
peals, we  cannot  say  in  this. case  that  the 
appeal  was  taken  for  delay,  and  must,  there- 
fore, decline  to  award  damages  in  favor  of 
the  plaintiff.  The  Judgment  of  the  circuit 
court  Is  affirmed. 


HOUTS  et  al.  v.  BARTLE  et  al. 

(Supreme  Court  of  Sooth  Dakota.    April  2, 

1901.) 

AUENDUBNT  OF  ANSWHm— ABUSB  07  SISCRS- 
nON— UMITATIONS. 

Since  tvery  detenae  provided  by  the  legis- 
lature is  meritorious,  it  was  not  an  abnae  of 
discretion  to  allow  the  statute  of  limitations  to 
be  set  up  In  an  amended  answer. 

Appeal  from  circuit  court  Turner  county; 
Ew  O.  Smith,  Judge. 

Action  by  W.  A.  Houts  and  others  against 
Fred  A.  Battle  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  and  from  an 
order  denying  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

W.  E.  Gantt  for  appellants.  French  & 
Orvis  and  Davis,  Lyon  &  Gates,  for  respond- 
ents. 

FULLER,  P.  J.  As  every  defense  for 
which  the  legislature  has  provided  is  mer- 
itorious, there  was  no  abuse  of  Judicial  dis- 
cretion In  allowing  the  statute  of  limitations 
to  be  set  up  by  way  of  an  amendment  to  the 
answer  filed  in  this  case.  Oarvle  v.  Greene, 
9  S.  D.  608,  70  N.  W.  817.  The  facts  before 
us  as  to  the  running  of  such  statute  are 
practically  Identical  with  a  case  Just  decided 
(Houts  V.  Hoyne,  81  N.  W.  773),  where  it  is 
held  that  plaintiCTs  cause  of  action  is  barred 
by  the  statute,  and  for  the  same  reason 
the  Judgment  from  which  this  appeal  was 
taken  is  affirmed. 


ROBERTS  V.  PARKER  et  al. 

(Supreme  Court  of  Sonth  Dakota.    April  2, 

1901.) 

M0aTOAOS»-IUOHT  TO  APPOINT  A  RECEIVER 
FOR  MORTGAGED  PROPERTY— STATUTES— NO 
ABUSE    OF     DISCRETION  —  INSOLVENCY     OF 
MORTGAGOR  IMMATERIAL. 
1.  Comp.  Laws,  {  4308,  provides  that  a  mort- 
gagee is  not  entitled  to  the  possession  of  the 
property  unless  authorized  by  the  ezpreas  terms 
of  the  mortgage;    and  section   4390  specifies 
that  notwithstanding  an  agreement  to  tho  con- 
trary, a  lien  transfers  no  title  to  the  property 
subject  to  the  lien.     (3omp'.  Laws,  g  5015,  pre- 
scribes that  a  receiver  may  be  appointed  in  fore- 
closure,  where  the  mortgaged  property  ia  in 
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danger  of  heing  lost  or  materially  injured,  or 
the  property  is  probably  insnfiScient  to  discharge 
the  debt.  Section  17  requires  that,  if  the  pro- 
visions of  one  Code  conflict  with  those  of  an- 
other Code,  the  proyisions  of  each  Oode  mast 
prevail  as  to  all  matters  arising  thereunder. 
Held,  that  the  court  had  authority  to  appoint 
a  receiver  on  foreclosure,  where  the  conditions 
of  the  mortgage  had  not  been  performed,  and 
the  property  was  probably  insufficient  to  dis- 
charge the  mortgage  debt. 

2.  Under  Oomp.  Laws,  g  S015,  providing  that 
a  receiver  may  be  appointed  In  foreclosure 
where  the  mortgaged  property  is  in  danger  of 
being  lost  or  materially  injured,  or  the  proper- 
ty is  probably  insufficient  to  discharge  the  mort- 
gage, the  insolvency  of  the  mortgagor  is  not  a 
prerequisite  condition  to  the  appointment  of  a 
receiver. 

Appeal  from  clrcolt  court,  Yankton  coun- 
ty;  E.  G.  Smith,  Judge. 

Action  by  George  W.  Roberts  against  Ken- 
dall T.  Parker  aud  another  to  foreclose  a 
mortgage.  From  an  order  appointing  a  re- 
ceiver to  take  charge  of  the  property,  de- 
fendants appeal.    Affirmed. 

Gamble  ft  DlUon,  for  appellants.  French 
&  Orris,  for  respondent. 


HANET,  J.  This  is  an  action  for  the  fore- 
closure of  a  real-estate  mortgage.  Defend- 
ants appeal  from  an  order  appointing  a  re- 
ceiver. The  order  waa  made  upon  the  com- 
plaint, answer,  and  numerous  atBdavlts  read 
by  the  respective  parties.  It  is  alleged  in 
the  complaint  that  on  December  8,  1896,  and 
for  many  years  Immediately  preceding  that 
date,  the  record  title  to  certain  realty  was 
in  M.  D.  Ii,  Parker,  although  one  Kendall 
Parker  was  the  actual  owner  thereof;  that 
about  April  1,  1887,  M.  D.  L>.  Parker  and 
wife  made  a  mortgage  on  such  realty  to  se- 
cure the  payment  of  $400;  that  this  mort- 
gage was  made  at  the  request  and  for  the 
benefit  of  Kendall  Parker;  that  in  1887  M. 
D.  L.  Parker  gave  Kendall  Parker  a  power 
of  attorney  which  purported  to  authorize 
the  latter.  In  the  name  of  the  former,  to 
grant,  bargain,  and  sell  all  the  real  property 
of  M.  D.  L.  Parker  in  Tankton  county,  and 
to  delirer  good  and  sufficient  deeds  thereof, 
and  to  do  certain  other  things,  which  power 
of  attorney  was  recorded  April  21,  1887; 
that  on  January  22,  18&1,  Kendall  Parker, 
claiming  to  act  as  attorney  In  fact,  and  be- 
lieving that  the  aforesaid  power  of  attorney 
showed  sufficient  authority  therefor,  execut- 
ed and  delivered.  In  the  name  of  M.  D.  L. 
Parker,  by  Kendall  Parker,  his  attorney  In 
fact,  to  John  W.  Teazle,  a  promissory  note 
for  $600,  payable  January  22,  1896,  with  In- 
terest at  the  rate  of  8  per  cent  per  annum; 
that  when  this  note  was  executed  the  sum 
of  $450  was  due  on  the  debt  secured  by  the 
first-mentioned  mortgage,  and  it  was  ex- 
pressly agreed  that  the  $600  should  be  ap- 
plied by  Veazle  to  the  satisfaction  of  the 
former  mortgage,  which  was  done  (the  satis- 
faction of  such  mortgage  having  been  re- 
corded March  4,  1891,  and  the  balance  of  the 
$600  having  been  paid  to  Kendall  Parker, 


who  used  the  same  for  his  sole  benefit);  that 
In  pui^suance  of  this  agreement  a  mortgage 
upon  the  realty  In  oontcoreiBy  was  made  by 
Kendall  Parker,  as  attorney  In  fact,  to  se- 
cure the  $600  loan  received  of  Veazle,  wblch 
mortgage  was  recorded  March  4,  18M;  that 
subsequently  Yeazle  died,  and  his  note  and 
mortgage  were  lawfully  transferred  to  this 
plaintiff,  who  Is  the  owner  and  holder  there- 
of (the  assignment  of  the  mortgage  to  plain- 
tiff having  been  recorded  Decemb»  3,  1806); 
that  on  the  8th  day  of  December,  18B6,  the 
said  Kendall  Parker,  claiming  to  act  as  at- 
torney In  fact  of  said  M.  D.  Ii.  Parker,  ex- 
ecuted and  delivered  to  the  defendant  Ken- 
dall T.  Parker  a  warranty  deed  purporting 
to  convey  to  the  defendants,  Kendall  T. 
Parker  and  Frank  W.  Parker,  the  lands 
hereinbefore  described;  that  said  deed  con- 
tained the  following  language:  "And  the 
said  M.  D.  L.  Parker,  for  himself  and  his 
heirs,  executors,  and  administrators,  does 
covenant  and  agree  to  and  with  the  said  pai^ 
ties  of  the  second  part,  their  h^rs  and  as- 
signs, that  he  is  well  seised  In  fee  of  the 
lands  and  premises  aforesaid,  and  has  good 
right  and  lawful  authority-  to  sell  and  con- 
vey the  same  in  manner  and  form  aforesaid, 
and  that  the  same  are  free  from  all  incum- 
brances whatsoever,  excepting  a  mortgage 
of  six  hundred  dollars,  which  second  parties 
hereby  assume;"  that  at  the  time  of  the  ex- 
ecution of  said  deed  there  was  no  mortgage 
in  existence  on  said  land,  except  the  one 
hereinbefore  described,  executed  by  the  said 
Kendall  Parker,  claiming  to  act  as  attorney 
In  fact  of  said  M.  D.  L.  Parker,  to  the  said 
John  W.  Yeazle;  that  no  part  of  the  sum 
secured  by  the  Teazle  mortgage  has  been 
paid,  except  the  interest  which  became  due 
January  21,  1892,  and  January  21,  1893.  In 
addition  to  the  relief  usually  demanded  in 
foreclosure  actions,  the  plaintiff  prays  tbat 
in  case  it  shall  be  held  that  the  mortgage 
sued  on  was  executed  by  Kendall  Parker 
without  authority,  and  tbat  defendants  are 
not  liable  thereon,  the  former  mortgage  may 
be  revived,  and  plaintiff  decreed  to  be  the 
equitable  assignee  thereof,  and  that  the 
mortgaged  premises  be  ordered  sold  to  satis- 
fy the  same,  with  Interest,  costs,  etc.  De- 
fendants admit  In  their  answer  that  on  De- 
cember S,  1896,  and  for  many  years  preced- 
ing that  date,  record  title  to  the  mortgaged 
premises  was  in  M.  D.  L.  Paricer.  They  ad- 
mit the  execution,  satisfaction,  and  dis- 
charge of  the  $400  mortgage.  They  admit 
the  recording  of  the  $600  mortgage.  All 
other  allegations  of  the  complaint  are  de- 
nied. And  they  allege  that  on  the  9th  day 
of  July,  A.  D.  1807,  and  for  a  long  time 
prior  thereto,  the  said  M.  D.  L.  Parker  was 
the  ovrner  In  fee  simide  of  the  lands  and 
premises  described  in  the  amended  com- 
plaint, free  from  all  Incumbrances,  and  he 
was  in  the  actual  possession  thereof;  that 
the  defendant  Kendall  T.  Parker,  believing 
such  to  be  the  fact,  and  relying  thereon. 
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on  or  about  that  day  agreed  with  the  said 
M.  D.  L.  Parker,  through  the  said  Kendall 
Parker,  under  the  power  and  authority  vest- 
ed In  blm  by  the  said  power  of  attorney 
mentioned  in  the  third  paragraph  of  the 
plaintUTs  amended  complaint,  for  the  pur- 
chase of  said  lands  in  fee  simple  for  the 
price  of  $6S0,  Including  services  rendered 
and  to  be  rendered,  whereupon  the  said  M. 
D.  Li.  Parker,  by  the  said  Kendall  Parker, 
his  attorney  In  fact,  ccmveyed  the  said  prem- 
ises, among  other  lands,  to  the  defendant 
Kendall  T.  Parker,  by  his  deed  dated  on  or 
about  the  9th  day  of  July,  A.  D.  1887,  and 
the  said  premises  were  in  fact  free  and 
clear  from  all  incumbrances  whatsoever; 
that  said  services  were  actually  rendered 
and  said  stun  of  $650  was  actually  paid  by 
the  defendant  Kendall  T.  Parker  to  said 
Kendall  Parker,  the  attorney  In  fact  of  said 
M.  D.  L.  Parker,  and  for  him,  the  said  M. 
D.  L.  Parker,  and  on  his  behalf,  at  or  before 
the  time  of  the  execution  and  delivery  of 
said  deed;  that  the  def aidant  Kendall  T. 
Pai^er  had  not  at  or  before  the  time  of  the 
said  conveyance,  or  of  the  said  payment 
of  the  purchase  money,  any  notice  whatever, 
either  express  or  Implied,  of  the  said  alleged 
mortgage  to  the  said  Veazle,  now  claimed 
by  the  plaintiff,  or  of  any  other  Incumbrance 
whatsoever  that  affected  the  said  premlsea 
The  Issues  raised  by  the  pleadings  are  thus 
stated  merely  for  the  purposes  of  this  ap- 
peal, without  intending  to  preclude  a  more 
precise  construction  should  the  action  be 
heard  upon  Its  merits.  The  affidavits  read 
on  behalf  of  the  plaintiff  in  support  of  the 
motion  to  appoint  a  receiver  tend  to  prove 
that  a  portion  of  the  mortgaged  realty  has 
been  washed  away  by  the  Missouri  river, 
that  there  is  danger  of  more  of  it  being  thus 
removed,  and  that  the  value  of  the  remain- 
ing portion  does  not  exceed  $6^.  The  af- 
floavits  read  on  behalf  of  the  defendants  In 
opposition  to  the  motion  tend  to  prove  that 
the  premises  have  not  been  seriously  affect- 
ed by  the  river,  that  they  are  not  in  danger 
of  being  Injxured  thereby,  that  there  are  cer- 
tain valuable  improvements  thereon,  that  the 
value  of  the  realty  is  not  less  than  $1,300, 
and  that  the  defendant  Kendall  T.  Parker 
is  solvent  Thus  we  have  an  action  to  fore- 
close a  mortgage  upon  real  property,  the 
validity  of  which  Is  contested,  the  condi- 
tions of  which  have  not  been  performed,  and 
an  Issue  as  to  the  value  of  the  mortgaged 
property. 

The  first  inquiry  demanding  attention  is 
whether  a  receiver  can  be  appointed  In  any 
foreclosure  action  under  the  laws  of  this 
state.  It  Is  provided  in  the  CavU  Code  that 
"a  mortgage  does  not  entitle  the  mortgagee 
to  the  possession  of  the  property  unless  au- 
thorized by  the  express  terms  of  the  mort- 
gage." Comp.  Laws,  {  4358.  "Notwithstand- 
ing an  agreement  to  the  contrary,  a  lien  or 
a  contract  for  a  lien  transfers  no  title  to 
the  prop^ty  subject  to  the  lien."  Comp. 
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Laws,  {  4330.  The  Code  of  Civil  Procedure 
contains  the  following:  "A  receiver  may  be 
appointed  by  the  court  In  which  an  action  is 
pending,  or  by  the  Judge  thereof:  ♦  •  • 
(2)  In  an  action  by  a  mortgagee  for  the 
foreclosure  of  his  mortgage,  and  sale  of  the 
mortgaged  property  where  It  appears  that 
the  mortgaged  property  is  In  danger  of  be- 
ing lost,  removed  or  materially  injured,  or 
that  the  conditions  of  the  mortgage  have  not 
been  performed,  and  that  the  property  is 
probably  Insufficient  to  discharge  the  mort- 
gage debt"  Comp.  La^ws,  §  5015.  For  the 
purposes  of  construction,  the  several  Codes 
passed  in  1877  must  be  held  and  deemed  to 
have  been  passed  on  the  same  day,  and  as 
parts  of  the  same  statute.  Rev.  Code  1877, 
p.  840,  {16.  If  the  provisions  of  any  Code 
conflict  with  or  contravene  the  provisions  of 
any  other  Code,  the  provisions  of  each  Code' 
must  prevail  as  to  all  matters  and  questions 
arising  thereunder  out  of  the  same  subject- 
matter.  Id.  p.  MO,  {  17.  Such  is  the  rule  of 
construction,  established  by  the  legislature 
Itself.  Under  it  there  can  be  no  doubt  of 
the  court's  authority  to  appoint  a  receiver  In 
an  action  by  a  mortgagee,  his  successor  In 
interest,  or  his  assignee,  for  the  fcaeclosure 
of  his  mortgage  and  sale  of  the  mortgaged 
property,  where  it  appears  that  the  condi- 
tions of  the  mortgage  have  not  been  per- 
formed, and  that  the  property  Is  probably  in- 
sufficient to  discharge  the  mortgage  debt 
In  view  of  these  plain  statutory  provisions, 
there  is  no  occasion  to  consult  the  case  law 
of  other  Jurisdictions.  The  power  to  appoint 
receivers  hi  foreclosure  actions  Is  clearly 
conferred  by  the  statute.  The  former  adju- 
dications of  this  court  respecting  the  mort- 
gagor's right  of  possession  prior  to  the  ex- 
piration of  the  period  of  redemption  do  not 
conflict  with  the  conclusions  reached  on  this 
appeal.  Wood  v.  Oonrad,  2  8.  D.  406,  50  N. 
W.  908;  Rudolph  v.  Herman.  4  S.  D.  288,  56 
N.  W.  801;  Slems  v.  Bank,  7  S.  D.  388,  64 
N.  W.  167.  It  may  seem  Inconsistent  that  a 
mortgagee  can,  by  means  of  a  receiver.  Inter- 
fere with  the  rents  and  profits  of  mortgaged 
premises,  to  the  possession  of  which  he  is 
not  entitled.  But  such,  we  understand,  is 
the  law  in  this  state,  and  when  effect  Is 
given  to  all  parts  of  the  statute  the  result  is 
really  not  unreasonable.  The  mortgagee  may 
not  interfere  with  the  rents  and  profits  prior 
to  the  expiration  of  the  period  of  redemption, 
except  where  he  has  commenced  an  action 
for  the  fMedosure  of  his  mortgage  and  sale 
of  the  mortgaged  property,  and  certain  spec- 
ified conditions  prevail,  which  authorize  the 
court  to  control  the  rents  and  profits  for  his 
benefit  by  means  of  s  receiver.  Manifestly, 
this  is  an  action  for  the  foreclosure  of  a 
mortgage,  the  conditions  of  which  have  not 
been  performed.  Its  validity  is  disputed,  but 
that  is  a  question  to  be  determined  upon 
the  trial  of  the  action.  The  application  for 
a  receiver  Involved  only  one  Inquiry  not  de- 
termined by  the  pleadings,  namely,  was  the 
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property  probably  Insufficient  to  discharge 
the  mortgage  debt?  In  deciding  that  ques- 
tion the  trial  Judge  was  required  to  exercise 
a  sound  legal  discretion.  He  should  have 
considered  the  amount  of  the  debt,  the  rate 
of  Interest  it  bore,  the  character  and  prob- 
able duration  ot  the  litigation,  the  character 
and  probable  future  value  of  the  property, 
and  hare  decided  whether  It  would  probably 
be  sufficient  to  satisfy  the  plaintiffs  claim, 
with  Interest  and  costs,  when  the  litigation 
shoidd  be  closed  and  the  property  sold.  We 
cannot  say  that  the  learned  circuit  Judge,  In 
the  performance  of  this  duty,  either  abused 
his  discretion  or  erred  in  Judgment. 

The  Insolvency  of  the  mortgagor,  or  of 
those  who  have  assumed  the  payment  of  the 
mortgage,  was  not  material,  because  the 
.  statute  does  not  make  Insolvency  a  pre- 
requisite condition  to  the  appointment  of  a 
receiver.  A  court  might  be  Justified  In  re- 
fusing to  appoint  a  receiver  where  the  debt 
was  amply  secured  independently  of  the 
mortgage,  but,  under  the  statute  heretofore 
quoted,  it  Is  clearly  not  reversible  error  to 
appoint  a  receiver,  simply  because  the  mort- 
gagor or  his  transferees  are  solvent.  The 
order  appealed  from  Is  affirmed. 


PLANO  MFG.  00.  v.  MILLAGE. 

(Supreme  Court  of  South  Dakota.    April  2, 

1901.) 

BALES— UNAUTHORIZED  CONTRACT  BY  AQENT 
—RATIFICATION. 

A  vendor  ratifies  an  unauthorized  parol 
contract  of  sale  made  by  his  agent  by  suing  the 
purchaser  for  the  value  of  the  property. 

Appeal  from  circuit  court,  Lincoln  county; 
Joseph  W.  Jones,  Judge. 

Action  by  the  Piano  Manufacturing  Com- 
pany against  John  R.  MiUage.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

O.  B.  Kennedy,  for  appellant.  O.  S.  Olf- 
ford.  Brown  &  Brown,  and  O.  B.  Benedict, 
for  respondent 

FULLER,  P.  J.  This  action  to  recover 
$125  as  the  contract  price  of  a  harvesting  ma- 
chine alleged  to  have  been  sold  and  delivered 
on  the  25th  day  of  May,  1899,  terminated  be- 
low In  a  Judgment  for  defendant,  and  the 
plaintiff  appeals. 

The  undisputed  evidence  shows  that  on  the 
above-mentioned  date  respondent  gave  to  the 
local  agents  of  appellant  the  following  In- 
strument in  writing:  "Isaacson  &  EUingson, 
Local  Agent  at  Canton,  S..  D.:  I  hereby  au- 
thorize and  request  you  to  procure  for  me 
one  7-ft  J.  L.  binder,  made  by  the  Piano  Mfg. 
Co.,  subject  to  the  terms  and  conditions  of 
the  printed  warranty  of  the  Piano  Mfg.  Co., 
a  copy  of  which  (without  change  or  altera- 
tion) has  been  detached  from  this  order,  and 
delivered  to  me,  and  the  receipt  of  which  I 
hereby  acknowledge,  and  which  printed  war- 


ranty I  understand  no  agent  has  authority  to 
add  to,  abridge,  or  change  In  any  manner: 
said  machine  to  be  delivered  on  or  before  the 

day  of ,  189-.    I  hereby  agree  to 

settie  for  same,  when  delivered,  as  follows, 
to  wit  $125.00  dollars  in  cash."  In  support 
of  the  allegations  of  his  answer,  respondent 
was  permitted,  over  the  objection  of  appel- 
lant to  Introduce  nncontroverted  testimony 
sufficient  to  Justify  the  conclusion  on  the  part 
Of  the  Jury  that  he  never  received  a  written 
warranty,  and  never  accepted  a  machine  at 
all  nnder  the  written  order  upon  which  ap- 
pellant relied,  but  on  the  contrary,  absolutely 
repudiated  the  same.  Subsequently,  on  July 
20,  1809,  he  entered  into  an  oral  contract 
with  the  agents  of  appellant  pursuant  to 
which  a  machine  of  the  same  kind  was  taken 
on  trial  with  the  express  understanding  and 
agreement  thatjthe  same  would  be  purchased 
on  time  for  the  sum  of  $100,  provided  It  i>er- 
formed  the  work  for  which  It  was  Intended 
In  a  good  and  satisfactory  manner.  The 
following  testimony  of  respondent  conco-n- 
Ing  the  transaction  Is  corroborated  In  every 
material  particular:  "I  told  Mr.  Isaajcson  I 
would  give  him  one  hundred  dollars  for  the 
Jones  lever  binder,  bnt  I  would  not  take  it 
out  under  this  order  at  all.  *  *  *  I  told 
him  I  would  not  take  It  out  on  the  old  con- 
tract because  I  could  buy  them  for  one  hun- 
dred dollars.  I  said,  'I  will  take  your  ma- 
chine out  and  put  It  In  the  field,  and  give  it 
a  fair  trial.'  I  told  him  if  the  machine  didn't 
do  its  work,  I  would  return  It"  Mr.  West 
bury,  who  heard  the  conversation  between  the 
parties  at  the  time  the  final  arrangement  was 
made  and  the  machine  taken  into  the  posses- 
sion of  respondent  testified  as  follows:  "Mr. 
Mlllage  was  bargaining  for  a  machine,  a 
Jones  lever  harvester  and  binder,  as  they  call 
it  It  seems  that  Mr.  Mlllage  had  g^ven  an 
order  previously.  I  walked  up.  I  had  be^n 
looking  at  machines  myself.  I  heard  this 
conversation.  Mr.  Mlllage  said  that  he 
would  not  take  the  machine  out  on  the  price 
of  the  order  from  the  fact  that  he  could  gst 
them  cheaper.  They  finally  agreed  that  he 
could  take  out  the  machine  for  $100,-^at 
was  the  price,— and  give  it  a  trial,  and.  If  it 
worked,  to  settie  for  It;  that  Is,  If  It  worked, 
he  was  to  settie  for  It  That  was  stated  In 
the  conversation."  It  was  further  shown  by 
at  least  two  witnesses  that  such  agent  of  ap- 
pellant accepted  the  foregoing  proposition  of 
$100,  and  expressly  agreed  to  allow  respond- 
ent to  return  the  machine  In  case  it  failed  to 
do  good  work.  According  to  the  evidence,  a 
fair  trial  demonstrated  that  the  machine 
would  not  do  good  work,  and  respondent 
promptiy  returned  the  same,  and  delivered  It 
to  the  agent  of  appellant  with  whom  all  nego- 
tiations were  had.  The  foregoing  written  re- 
quest addressed  to  Isaacson  &  EUingson.  neg- 
atives the  idea  of  an  executed  sale,  and  dis- 
closes an  Intention  on  the  part  of  appellant 
who  furnished  the  printed  form  which  re- 
spondent  signed,   to   make   such    ostensible 
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agents  the  agents  of  prospcctiye  purchas- 
ers, rather  than  the  agents  of  the  company. 
The  record,  including  the  complaint  under 
which  appellant  seeks  to  recover  the  alleged 
value  of  the  machine,  is  sufficient  to  justify 
the  Inference  that  the  sulssequent  oral  con- 
tract, if  not  authorized  at  its  inception,  was 
subsequently  ratified  by  appellant,  and  there 
is  no  merit  in  the  contention  that  the  evi- 
dence concerning  the  same  was  improperly 
admitted.  Our  conclusion  is  that  competent 
testimony  was  properly  submitted  to  the  Jury 
under  instructions  of  which  appellant  has  no 
lawful  ground  for  complaint,  and  the  judg- 
ment appealed  from  'is  affirmed. 


WAMPOL  T.  KOUNTZ  et  nx. 

(Supreme  Ck>urt  of  South  Dalcota.    April  2, 

1901.) 

BQUITABIiB  SSTOPPBL-OROUNOS-SILBNCB- 
L.A.CHE8. 
Parties  who  passively,  willfully,  and  linow- 
ingly  suffer  another  to  purchiiae  unoccupied 
land  and  expend  money  thereon  under  an  hon- 
est, though  erroneous,  belief,  based  on-  the 
county  records,  that  his  vendor's  title  is  per- 
fect, and  that  the  deed  under  which  the  vendor 
claims  is  genuine  and  not  a  forgery,  are  es- 
topped from  asserting  their  title,  as  against  the 
purchaser,  after  concealing  their  claim  and  the 
forgery  for  more  than  13  years  for  the  pur- 
pose of  shielding^  the  vendor  from  the  conse- 
quences of  his  crime. 

Appeal  from  circuit  court,  Bonbomme 
county;  B.  O.  Smith,  Judge. 

Action  by  John  Wampol  against  John  T. 
Kounts  and  wife.  From  a  Judgment  for 
plaintifl,  defendants  appeal.    Affirmed. 

W.  T.  Williams,  for  appellants.  Elliott 
&  StUwlll,  for  respondent 

FULLER,  P.  J.  From  a  decree  in  equity 
quieting  in  plaintiff  the  title  to  a  farm  of 
100  acres  the  defendants  appeal;  and,  to 
sustain  the  action  of  the  trial  court,  respond- 
ent Insists  that  the  following  uncontroverted 
facts  forever  estop  appellants  from  claim- 
Ins  any  right,  title,  or  Interest  in  and  to  the 
premises:  Upon  a  sufficient  showing  of  pri- 
or settlement  improvements,  and  cultivation 
of  the  tract  appellant  Hattie  B.  Kountz, 
then  Hattie  E.  Grant  made  final  proof  there- 
of before  tlie  United  States  land  office  on  the 
26tb  day  of  October,  1872,  and  eight  months 
thereafter  received  a  patent  which  was  duly 
recorded  In  the  office  of  the  register  of  deeds. 
On  the  day  final  proof  was  made,  appellants 
intermaiTled.  and  at  no  time  since  have 
either  of  them  lived  xspon,  cultivated,  leased, 
or  been  In  actual  possession  of  the  premises; 
and  respondent  and  his  grantor  have  always 
paid  the  annual  taxes  levied  thereon.  On 
the  81st  day  of  October,  1872,  D.  P.  Brad- 
ford, the  father  of  Hattie  R  Kountz,  forged 
a  quitclaim  deed  of  the  premises,  fair  upon 
Its  face,  which  purported  to  convey  the  title 
of  his  daughter  Hattie  to  himself,  and  this 
deed  was  duly  recorded  on  the  30th  day  of 


June,  1873.  Belying  upon  such  deed  and  the 
record  thereof,  D.  W.  itorsh,  respondent's 
grantor,  on  the  3d  day  of  September,  1873, 
purchased  the  premises,  in  the  utmost  good 
faith,  for  the  consideration  of  $750,  taking  a 
quitclaim  deed  from  Daniel  P.  Bradford  and 
Harriet,  his  wife,  wiilch  deed  was  duly  re- 
corded on  the  20th  day  of  August  1874;  and 
for  16  years  continuously  thereafter  Marsh 
paid  all  the  taxes  assessed  against  the  prop- 
erty, and  redeemed  the  same  from  a  tax  sale 
at  which  appellant  John  T.  Kountz  became' 
the  purchaser.  In  the  year  1889,  without 
actual  knowledge  of  an  adverse  claim,  and 
for  the  conslderatioD  of  $1,700,  respondent 
purchased  and  obtained  a  deed  to  the  prem- 
ises from  D.  W.  Marsh,  a  resident  of  a  for- 
eign country,  and  ever  since  that  time  has 
occupied,  improved,  and  cultivated  the  same, 
with  the  actual  knowledge  of  appellants,  who 
have  always  resided  In  the  Immediate  neigh- 
borhood, and  knew  all  that  was  being  done 
upon  the  land  from  the  time  final  proof  was 
made  In  1872  until  the  commencement  of 
this  suit  In  the  year  1888.  Though  from  the 
county  records  appellants  both  learned  In 
the  fall  of  1885  that  D.  P.  Bradford  had 
forged  the  deed  from  his  daughter  to  lilm- 
self,  and  had  sold  and  conveyed  the  prem- 
ises to  D.  W.  Marsh  in  1873,  they  kept  the 
matter  a  family  secret  for  more  than  13 
years  after  the  acquisition  of  such  knowl- 
edge, and  until  called  upon  to  disclose  the 
fact  at  the  trial  of  this  action.  Hie  avowed 
purpose  of  such  willful  delay  in  asserting 
their  claim  was  to  shield  the  father  from  the 
embarrassing  consequences  of  his  crime. 
They  also  knew  that  this  previously  unoccu- 
pied prairie  land  was  leased  for  the  years 
1886  and  1887  by  Mr.  Torrence  from  D.  W. 
Mar^,  who,  relying  upon  the  public  records 
and  his  deed  from  Bradford,  bad  at  ths  time 
innocently  claimed  to  be  the  absolute  owner 
of  the  premises  for  many  years.  Moreover, 
appellant  John  T.  Kountz,  who  claims,  by 
reason  of  an  antenuptial  contract  made  with 
Hattie  E.  Qrant  to  be  the  equitable  owner 
of  the  premises,  procured  to  himself  a  quit- 
claim deed  from  Bradford  In  1892,  and  caus- 
ed the  same  to  be  duly  recorded,  according 
to  the  advice  of  counsel;  and  his  wife  ad- 
mits that  in  consideration  of  certain  money 
advanced  pursuant  to  such  conti-act  she 
promised  and  agreed  to  transfer  the  legal 
title  to  her  husband.  From  the  time  of 
making  final  proof  to  the  commencement  of 
this  action,  appellants  In  no  manner  asserted 
any  proprietary  rights  or  privileges,  and 
never  concerned  themselves  about  the  taxes 
legally  assessed,  which  the  re^ondent  and 
his  grantor  have  paid  for  a  period  of  26  years; 
and,  as  previously  noticed,  they  permitted 
Marsh  to  redeem  from  the  tax  sale  at  which 
the  husband  purchased  the  land,  sat  quietly 
by,  with  full  liuowledge  of  the  forged  deed, 
while  the  tenant  of  Marsh  occupied  and  Im- 
proved the  premises  for  a  term  of  years, 
and  at  the  time  of  the  sale  to  respondent 
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and  during  the  nine  years  that  he  was  oc- 
cupying, bettering,  and  paying  for  the  prc^ 
erty,  they  did  nothing  to  Indicate  that  they 
bad  an  Interest  or  ever  intended  to  assert 
an  adverse  claim,  but,  on  the  contrary,  al- 
lowed him  to  remain  In  Ignorance  of  that 
Tvlilch  they  had  known  since  1885.  Knowl- 
edge that  some  person  held  adversely  to  ap- 
pellants prior  to  1885  is  Imputable  from  the 
fact  that  they  never  paid  any  taxes,  and  nev- 
er asserted  or  attempted  to  assert  the  slight- 
est Interest  In  the  property;  and  the  pro- 
curement of  a  deed  from  Bradford  to  appel- 
lant John  T.  Kountz,  who  had  long  previ- 
ously allowed  Marsh  to  redeem  from  a  tax 
sale,  is  sufficient  to  justify  the  inference 
that  Bradford's  deed  from  his  daughter  was 
all  it  purported  to  be.  Under  the  circum- 
I  stances,  appellants  were  bound  to  know  that 
I  some  Innocent  pundiaser  was  likely  to  be 
I  injured  by  their  silence^  and  in  equity,  if 
not  as  a  matter  of  law,  they  are  guilty  of 
laches.  Neither  affirmative  acts  or  words, 
nor  silence  maintained  with  the  fraudulent 
Intention  to  deceive,  are  indispensable  ele- 
ments of  an  equitable  estoppel;  and  the  au- 
thorities are  substantially  agreed  upon  the 
proposition  that  a  party  cannot  with  Impu- 
nity seal  his  lips  and  remain  In  Idleness  for 
years,  irresponsive  to  the  incessant  demands 
of  Justice  and  good  conscience.  Bank  v. 
Hazard,  SO  N.  Y.  226;  Lansdale  v.  Smith,  106 
U.  S.  8»1,  1  Sup.  Ct  350,  27  L.  Ed.  219. 
/^'hls  favored  doctrine  of  the  courts  Justifies 
the  use  of  the  word  "conduct"  in  its  broad- 
er meaning,  to  prevent  the  assertion  and  en- 
forcement of  claims  as  against  a  person 
who,  relying  in  good  faith  upon  the  silence 
or  inactivity  of  another,  has  thereby  aj^d 
to  his  detriment  been  led  to  change  his  posi- 
tion with  reference  to  the  title  of  property 
either  real  or  personal.  Thus  the  term  "con- 
duct," when  applied  to  a  person  In  its  re- 
lation to  the  modem  doctrine  of  equitable 
estoppel,  embraces  not  only  ideas  conveyed 
by  words  written  or  spoken  and  things  actu- 
ally done,  but  It  Includes  the  silence  of  such 
person  and  his  omission  to  act,  as  well. 
1_  Pom.  Eq.  Jur.  802-804^  Appellants  had  am- 
ple time  and  opportunity  to  publish  the  truth, 
as  duty  demanded,  and  prevent  the  injury 
caused  by  their  silence,  maintained  In  order 
to  protect  their  father  while  criminally  hold- 
ing himself  out  to  the  world  as  the  former 
owner  of  the  land.  By  the  application  of 
this  doctrine  that  sllmce  estops  those  whose 
duty  it  is  to  speak,  one  who  passively,  will- 
fully, and  knowingly  suffers  another  to  pur- 
chase and  expend  money  on  land  under  an 
honest  though  erroneous  belief,  based  upon 
the  county  records,  that  his  grantor's  title 
is  perfect,  should  not  so  long  afterwards  be 
permitted  to  exercise  against  such  purchaser 
any  previously  existing  but  undisclosed  right 
of  ownership.  Sweatman  v.  City  of  Dead- 
wood,  9  S.  D.  380,  69  N.  W.  682;  Hagan  v. 
Ellis,  39  Fla.  4C3,  22  South.  727;  Alexander 
V.  Fishing  Co.,  90  Ky.  215,  14  S.  W.  80;  Han- 


ner  v.  Moulton,  138  U.  S.  488,  11  Snip.  Ct 
40^  S4  L.  Ed.  1032;  Merchant  T.  Wood» 
(Minn.)  7  N.  W.  820.  The  record  discloses 
facts  sufficient  to  Justify  the  conclusion  that 
appellants,  for  the  purpose  of  protecting 
their  father,  elected  to  abandon  their  claim; 
and  from  such,  courts  of  equity  must  with- 
hold relief,  when  productive  of  hardship  and 
injustice  to  others.  Neither  the  decision* 
relied  upon  by  counsel  for  appellant,  nor  the- 
points  urged  In  bis  argument,  justify  inter- 
ference with  the  action  of  the  court  below; 
and  for  the  reasons  above  stated  the  Judg- 
ment appealed  from  Is  affirmed. 


BENARD  V.  GRAND  LODGE  A.  O.  U.  W.  OF 
THE  DAKOTAS  et  aL 

(Supreme  Court  of  South  Dakota.    April  2. 

1001.) 
On  rehearing.    Affirmed. 
For  former  opinion,  see  82  N.  W.  404. 

HANEY,  J.  In  addition  to  the  statement 
of  the  issues  involved  In  this  action,  to  be 
found  in  our  former  decision  (13  S.  D.  132.  82 
N.  W.  404),  It  should  be  observed  that  Em- 
ma Roberts,  a  sister  of  the  deceased  member 
of  the  defendant  order,  was  made  a  party 
defendant;  that  she  appeared  and  answered, 
claiming  the  fund  in  controversy  by  virtue 
of  an  alleged  change  of  beneficiary  in  accord- 
ance with  the  rules  of  the  order;  and  that 
the  relief  demanded  by  the  plaintiff  includes 
a  cancellation  and  surrender  of  the  tienefi- 
dary  certificate  Issued  to  her  in  place  of  the 
one  formerly  Issued  to  the  plaintiff,  the  wid- 
ow of  the  deceased  member.  It  should  also- 
be  observed,  as  alluded  to  in  our  former  opin- 
ion, that  the  defendant  lodge  alleges  In  its 
separate  answer  that  the  draft  for  $2,000 
drawn  by  the  proper  authorities  of  the  order 
"has  not  been  delivered  to  the  defendant 
Emma  Roberts,  but  Is  now  held  by  the  proper 
custodian  in  order  to  be  delivered  to  the  said 
Emma  Roberts,  or  to  such  other  person  as. 
the  court  may  direct  on  the  trial  of  this  ac- 
tion." Therefore  the  real  situation  is  very 
simple.  The  lodge  is  ready  and  willing  to 
pay  the  fund  in  its  possession  to  either  of 
the  claimants  as  the  court  shall  direct  All 
the  parties  interested  In  such  fund  are  in  a 
court  of  equity,  which  has  ample  power  u 
render  a  decree  that  will  protect  and  con- 
clude the  rights  of  all  concerned.  Adhering 
to  the  views  expressed  in  our  former  opin- 
ion, and  believing  that  the  plaintiff,  npon  the- 
undisputed  facts,  is  entitled  to  this  fund  as 
against  the  defendant  Emma  Roberts,  be- 
lieving that  a  new  trial  governed  by  the  rules- 
of  law  applicable  to  this  case  would  not  re- 
sult In  a  different  conclusion,  and  believing 
that  a  decree  In  this  action  awarding  the 
fund  to  the  plaintiff  will  fully  protect  the 
lodge  from  any  claim  on  the  part  of 'its  co- 
defendant  we  again  reach  the  conclusion 
that  the  Judgment  of  the  court  below  abonld 
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be  reversed,  with  directions  to  enter  Judg- 
ment In  favor  of  the  plaintiff  for  the  amount 
due  upon  the  benefit  certificate  as  originally 
issned. 


LYMAN  COUNIT  v.   BOARD   OF   OOM'KS 
OF  LTMAN  OOUNTT. 

(Supreme  Court  of  South  Dakota.    April  2, 
1901.) 

COUNTOK-CLAIMB— AUDIT— DSMAND  TOR  AP- 

PBAIy— SUFFICIENCY— DOCKBTINO    PROCBKD- 
INQS-^rURISDICnON— NOnCB  TO  CLAIMANT. 

1.  Since  Comp.  Laws,  {  610,  authorizing  the 
-district  attorney  to  appeal  to  the,  circuit  court 
from  the  action  of  the  county  commissioners 
on  claim*  against  the  county  when  seven  tax- 
payers of  the  county  demand  it,  does  not  re- 
-quire  that  such  demand  shall  recite  that  those 
who  sign  it  are  taxpayers,  it  will  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  that 
persona  signing  such  demand  are  taxpayers  of 
the  county. 

2.  Where  an  appeal  la  taken  by  a  district  at- 
torney under  Comp.  Laws,  {  ulO,  the  cause 
should  be  docketed  in  the  circuit  court  in  the 
namis  of  the  claimant  against  the  county,  and 
not  in  the  name  of  the  county  against  the  com- 
missioners. 

3.  Where  an  appeal  is  taken  by  a  district  at- 
torney under  Oomp.  Laws,  {  610,  notice  of  such 
appeal  must  be  served  on  the  clsimant,  in  or- 
der to  give  the  court  jurisdiction,  though  sec- 
tion 611,  requiring  sncn  notice  to  be  served  on 
the  county  commissioners,  does  not  expressly 
require  it. 

Appeal  from  circuit  court.  Aurora  county; 
Frank  B.  Smith,  Judge. 

Appeal  by  Lyman  county  from  a  decisioa 
of  the  board  of  county  commissioners  of  said 
county.  From  a  Judgment  for  the  county, 
the  commissioners  appeal.    Dismissed. 

I.  N.  Auld  and  S.  H.  Wright,  for  appel- 
lants.   John  O.  Bartlne,  for  respondent 

HANST,  J.  One  Isaac  Dlrks^  presented  a 
claim  to  the  commissioners  of  L^man  county 
for  certain  services  performed  by  him  for 
^e  comity,  apon  which  the  sum  of  $90  was 
allowed.  Upon  the  following  written  de- 
mand, the  state's  attorney  attempted  to  ap- 
peal from  the  decision  of  the  board  to  the 
drcnit  court:  "State  of  South  Dakota,  Coun- 
ty of  Lyman.  In  the  Matter  of  the  Allow- 
ance of  $90  for  Fixing  Up  of  Auditor's  Books. 
Whereas,  the  board  of  county  commissioners 
of  Lyman  coimty  did  on  the  7th  day  of  Sep- 
tember, 1807,  allow  Isaac  Dirks  the  sum  of 
$90  for  correcting  the  1896  tax  lists,  and 
whereas,  we  believe  said  work  to  be  worth 
not  to. exceed  fifteen  dollars,  we  hereby  re- 
quest and  demand  the  state's  attorney  of 
Lyman  connty,  S.  D.,  to  appeal  from  the  said 
action  of  said  board  allowing  $90  for  that 
work,  to  the  drcult  court  in  and  for  said 
county.  [Signed]  Fred  V.  Hotchklss.  Jay 
Wellman.  Klaus  FInstad.  T.  B.  Strong. 
B.  Scbnert  K.  Muller.  C.  W.  Burrows." 
The  notice  of  appeal  appears  to  have  been 
served  upon  one  member  of  the  board,  but 
not  upon  the  claimant    The  cause  was  dock- 


eted in  the  circuit  court  with  the  same  title 
It  bears  in  this  court  When  the  matter  was 
called  for  trial  In  the  circuit  court  the  com- 
missioners moved  to  dismiss  the  appeal  for 
the  reason  that  it  did  not  appear  upon  the 
face  of  the  demand  upon  the  state's  attorney 
that  the  persons  whose  names  were  subscrib- 
ed thereto  were  taxpayers.  This  motion  was 
denied,  a  motion  to  direct  a  verdict  In  favor 
of  the  conmilssloners  was  also  denied,  and 
the  Jury  found  that  Dirks'  services  were  rea- 
sonably worth  $45.  A  Judgment  having  been 
rendered  wherein  the  commissioners  were  di- 
rected to  Issue  a  warrant  for  $46  upon  the 
surrender  of  the  warrant  for  $90  previously 
ordered,  and  an  application  for  a  new  trial 
having  been  denied,  the  commissioners  ap- 
pealed to  this  court 

In  order  to  understand  the  features  of  this 
peculiar  proceeding.  It  is  deemed  advisable 
to  set  forth  the  f<dlowlng  provisions  of  the 
statute  at  length  (Comp.  Laws): 

"Sec.  610.  From  all  decisions  of  the  board 
of  commlasloners  upon  matters  properly  be- 
fore them,  there  Shall  be  allowed  an  appeal 
to  the  district  court  by  any  person  aggrieved, 
upon  filing  a  bond  with  sufficient  penalty,  and 
one  or  more  sureties  to  be  approved  by  the 
county  clerk,  conditioned  that  the  appellant 
will  prosecute  his  or  her  appeal  without  de- 
lay, and  pay  all  costs  that  be  or  she  may 
be  adjudged  to  pay  tn  the  said  district  court; 
said  bonds  shall  be  executed  to  the  county, 
and  may  be  sued  in  the  name  of  the  county 
upon  breach  of  any  condition  therein:  pro- 
vided, that  anp  diatrioi  attorney,  upon  the 
written  demand  of  at  Uaat  eeven  taxpayers 
of  the  county,  shall  take  an  appeal  from  any  ac- 
tion of  the  hoard  of  county  commisaionere  of 
any  county  within  his  district  when  said  aoHon 
relatea  to  the  interests  or  affairs  of  the  county 
at  large  or  any  portion  thereof,  in  fA«naiiM*o/ 
the  proper  county,  when  he  deems  it  to  the  in- 
terest of  the  county  to  do  so;  and  in  such  case 
no  bond  shall  be  required  or  given,  and  upon 
serving  the  notice  provided  for  in  section  611, 
Vie  county  clerk  shaXl proceed  the  same  a*  if  a 
bond  had  been  filed,  and  his  fees  for  making 
the  transcript  shall  be  paid  as  other  claims 
by  tlie  county. 

"Sea  611.  Said  appeal  shall  be  taken  with- 
in twenty  days  after  the  decision  of  said 
board,  by  serving  a  written  notice  on  one  of 
the  board  of  county  commissioners;  and  the 
county  clei^  shall,  upon  the  filing  of  the 
bond  and  the  iwyment  of  his  fees  allowed  by 
tills  chapter,  as  hereinafter  provided,  make 
out  a  complete  transcript  of  the  proceedings 
of  said  board  relating  to  the  matter  of  their 
decision  thereon,  and  shall  deliver  the  same 
to  the  clerk  of  the  district  court. 

"Sec.  612.  Said  appeal  shall  be  filed  by  the 
first  day  of  the  district  court  next  after  such 
appeal,  and  said  cause  shall  stand  for  trial 
at  such  term. 

"Sec.  613.  All  appeals  thus  taken  to  the 
district  court  shall    be    docketed    aa    other 
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causes  pending  tliei-clu,  and  the  same  shall 
be  beard  and  determined  de  novo. 

"Sec.  614.  Tbe  district  court  may  make  a 
final  Judgment  and  cause  tbe  same  to  be  ex- 
ecuted, or  may  send  tbe  same  back  to  the 
board  with  an  order  how  to  proceed,  and  re- 
quire said  board  of  county  commissioners  to 
comply  therewith  by  mandamus  or  attach- 
ment as  for  contempt." 

The  words  "district  court"  and  "district 
attorney,"  where  they  occur  In  the  statutes, 
were  changed  to  "circuit  court"  and  "state's 
attorney"  in  1881.  Laws  1891,  c.  4.  The 
italicized  words  in  section  610  were  added  in 
1S83.  Laws  1883.  c.  6.  Prior  thereto  the 
county  could  not  appeaL  In  making  the 
amendment  of  1883  providing  for  an  appeal 
by  the  county,  the  legislature  Inadvertently 
omitted  to  expressly  provide  that  where  an 
appeal  is  taken  by  the  county  the  notice  of 
appeal  shall  be  served  upon  the  claimant. 
The  Intent  of  the  legislature  is  evident  The 
board  of  county  commissioners  is  to  be  re- 
garded as  a  tribunal  to  decide  disputed  claims 
against  the  county.  Necessarily  the  claimant 
and  county  are  Interested  in  Its  decisions, 
and  it  was  intended  that  either  might  appeal 
to  the  court,  where  the  rights  of  the  claimant 
could  be  adjudicated  In  the  same  manner  that 
they  would  be  in  a  suit  against  the  county 
upon  tbe  same  cause  of  action.  The  object 
of  the  written  demand  upon  the  state's  at- 
torney is  to  authorize  an  appeal  on  behalf 
of  and  for  the  benefit  of  tbe  county,  not  for 
the  purpose  of  giving  the  commissioners  an 
opportunity  to  sustain  their  own  decision. 
Tbe  statute  does  not  require  that  such  de- 
mand shall  recite  that  those  who  sign  it  are 
taxpayers.  If ,  as  a  matter  of  fact,  tbe  per- 
sons who  adgn  the  demand  are  taxpayers, 
their  demand  clothes  tbe  state's  attorney 
with  authority  to  take  the  appeal.  In  tbe 
absence  of  any  showing  to  the  contrary,  it 
should  be  presumed  that  whenever  a  state's 
attorney  takes  one  of  these  appeals  he  is 
authorized  to  do  so.  And  when  it  is  taken 
the  commissioners  have  no  more  interest  in 
Its  result  than  has  the  judge  of  tbe  circuit 
court  in  the  result  of  appeals  from  decisions 
In  his  court  It  could  never  have  been  in- 
tended that  commissioners  should  be  placed 
In  the  anomolous  position  occupied  by  the  de- 
fendants in  this  case,— of  attempting  to  in- 
crease tbe  amotmt  of  any  claim,  or  of  api)eal- 
Ing  to  this  court  from  a  judgment  reducing 
the  amount  of  an  alleged  claim  against  their 
county.  This  cause  should  have  been  dock- 
eted In  the  circuit  court  In  the  name  of  Dirks 
against  Lyman  county,  where  his  cause  of 
action  should  have  been  beard  and  determin- 
ed precisely  as  it  would  have  been  if  be  had 
commenced  an  ordinary  action  thereon  in 
that  court.  How  his  claim  against  the  coun- 
ty can  be  lawfully  adjudicated  in  a  proceed- 
ing to  which  he  is  not  a  party,  and  of  wblch 
be  has  no  notice,  is  beyond  our  comprehenr 
slon.  It  Is  absnrd  to  say  that  bis  claim  could 
be  reduced  by  tbe  circuit  court  from  $9U  to 


H5  without  his  having  any  opportunity  to  be 
heard.  The  legislature  could  not  have  in- 
tended any  such  ridiculous  residt  and  if  it 
did  the  procedure  would  be  clearly  uncon- 
stitutional, as  depriving  the  claimant  of  bis 
property  without  due  process  of  law.  Const 
art  6,  §S  2.  20.  As  it  appears  from  tbe  rec- 
ord before  us  that  the  claimant  was  not 
notified  of  the  appeal  to  the  drcolt  court 
and  that  he  was  not  notified  of  tbe  appeal 
from  that  court  to  this.  It  follows  that  neitber 
the  circuit  court  nor  this  court  ever  acquired 
jurisdiction  of  the  claimant's  person,  or  bad 
authority  to  hear  and  determine  his  right  to 
the  compensation  alleged  to  be  due  him  from 
Lyman  county. 

It  will  be  observed  that  the  amendment 
of  1883  provides  that  "upon  serving  the  no- 
tice provided  for"  in  the  succeeding  section, 
"the  county  clerk  [now  auditor]  shall  pro- 
ceed tbe  same  as  if  a  bond  had  been  filed." 
Oomp.  Laws,  {  610.  Tbe  notice  intended  is 
"the  written  notice"  mentioned  in  the  next 
section.  As  heretofore  shown,  tbe  legisla- 
ture could  not  have  intended  this  written 
notice  to  be  served  upon  one  of  the  commls- 
sioners  when  the  covmty  appeals.  We  there- 
fore construe  the  statute  to  mean  that  the 
written  notice  required  to  be  served  must  In 
such  cases  be  served  upon  the  claimant 
Such  notice  not  having  been  served  upon  tbe 
claimant  the  circuit  court  was  without  Jn- 
rimllction,  this  court  is  without  Jurisdiction, 
and  the  appeal  Is  dismissed. 


SIXTA  et  al.  v.  HEISSB. 

(Supreme  Court  of  South  Dakota.    April  2, 

1901.) 

BXBCUTORS  AKD  ADMINISTRATORS-CLAnC— 
PRE3B1NTATI0N  — ACTION  — PARTTBiS  PLAIN- 
TIFF—MISJOINDBIU^nroOMKNT  ON  CLAIM- 
SECOND   PRBSBNTATION- BSTOPPBL. 

1.  PlalntISs  sued  as  heirs  of  B.,  because  B.'s 
executor  refused  to  do  so,  to  recover  on  a 
claim  due  tiie  decedent  making  his  adminis- 
trator a  party  defendant  Judgment  was  ren- 
dered for  plaintiffs,  and  defendants  appealed, 
the  ndministrator  beins  a  surety  on  the  Ixwd. 
Judgment  was  affirmed,  and  judgment  on  the 
undertaking  directed  the  payment  of  the 
amount  to  tbe  administrator.  While  the  Judg- 
ment remained  in  full  force,  the  administrator 
died,  and  an  administratrix  of  his  estate  was 
appointed,  and  also  an  adminiatrator  in  the 
original  estate.  Oomp.  Laws,  J  5791,  provides 
that  every  claim  presented  to  the  administrator 
mnst  be  supported  by  the  affidavit  of  a  claim- 
ant Held,  that  in  an  action  by  the  heirs  of 
the  original  decedent  against  the  administratrix 
of  the  first  administrator,  the  second  adminis- 
trator was  a  proper  party  plaintift 

2.  Where  judgment  has  been  rendered  in  fa- 
vor of  tbe  hkrs  of  B.  against  one  U.,  and  after 
the  death  of  H.  a  claim  therefor  was  presented 
to  H.'s  administrator  by  one  of  the  plaintiffs,  a 
judgment  for  plaintiffs  will  not  be  rever^^d  be- 
cause the  claim  was  not  presented  by  the  ad- 
ministrator Instead  of  the  heir,  since  the  ad- 
ministrator was  estopped  by  the  Judgment 
from  presenting  a  second  claim. 

Appeal  from  circuit  court,  Hutchlnaon 
county;  E.  O.  Smith,  Judga 
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Action  by  Lottie  B.  Slxta  and  otbera 
against  Minnie  Helser,  as  administratrix  of 
tbe  estate  of  Fred  Helser,  deceased.  From 
a  judgment  In  favor  of  plalntiflts,  defendant 
appeals.    Affirmed. 

Bailey  &  Voorbees  and  Warren  Dlmock. 
for  appellant  C.  H.  Dillon  and  B.  B.  Tripp, 
for  respondents. 

FUIiLER,  P.  J.  In  the  court  below  It  was 
"adjudged  tbat  the  plaintiffs  herein  have  and 
recover  of  the  defendant,  Minnie  Helser,  as 
adminlstratrlz  of  the  estate  of  Fred  Helser. 
deceased,  the  sum  of  $9,030.58,  with  interest 
thereon  at  the  rate  of  7  per  cent  per  annum 
from  this  date,  together  with  the  costs  of 
this  action,"  and  the  defendant  appeals. 

The  reported  decisions  of  this  case  disclose 
that  It  was  determined  on  appeal  in  Bern  v. 
Bern,  4  S.  D.  138,  56  N.  W.  1102,  tbat  cer- 
tain personal  property  claimed  by  Emllle 
Bern,  tbe  widow  of  Frank  Bern,  deceased, 
belonged  to,  and  should  be  distributed  as  a 
part  of,  the  estate  of  which  Fred  Helser  was 
administrator,  and  who,  upon  the  refusal  to 
bring  the  action,  was  made  a  party  defend- 
ant Pending  that  appeal,  execution  was 
stayed  by  an  undertaking  as  required  by 
statute,  given  by  Emllle  Bern,  now  Emllle 
Shoemaker,  with  Fred  Helser  as  one  of  the 
sureties;  and  upon  such  instrument  an  ac- 
tion was  brought  by  the  children  of  the  de- 
ceased, Lottie  B.  Bern,  now  Lottie  B.  Slxta, 
Frank  J.  Bern,  and  Arthur  Bem,  against  the 
obligors  above  named;  and  on  ap];)eal  to  this 
court  from  an  order  sustaining  a  demurrer 
Interposed  by  the  defendants,  tbe  complaint 
in  such  action  was  held  good,  and  tbe  case 
remanded  for  further  proceedings.  Bem  v. 
Shoemaker,  7  S.  D.  510,  64  N.  W.  544.  There- 
after a  trial  of  the  cause  upon  Its  merits  in 
tbe  circuit  court  resulted  In  a  Judgment  in 
favor  of  these  children  against  their  step- 
mother, Emllle,  and  Heieer,  the  administra- 
tor and  surety  on  the  vmdertaklng,  by  which 
execution  of  the  former  Judgment  was  stay- 
ed. On  appeal  to  this  court  from  the  Judg- 
ment on  such  undertaking.  It  was  held  tbat 
questlims  decided  on  former  appeals  became 
the  law  of  the  case;  that  the  refusal  of  the 
administrator  to  sue  in  the  first  instance 
qualified  the  heirs  to  bring  the  action;  that 
sucb  refusal,  and  the  fact  of  his  becoming  a 
surety  on  the  appeal  bond,  were  sufficient  to 
sustain  a  finding  tbat  he  refused  to  institute 
a  suit  thereon,  and  throughout  the  entire  liti- 
gation the  controversy  was  properly  between 
the  children  of  Bem,  deceased,  on  one  side, 
and  Emllle  and  the  administrator  on  the  oth- 
er. The  Judgment  on  the  undertaking,  as 
modified  in  this  court,  directed  the  payment 
of  the  entire  amount  thereof  to  the  adminis- 
trator of  the  estate  of  Frank  Bem,  deceased, 
to  be  dlstrlbtited  In  the  due  course  of  admin- 
istration. Bem  T.  Shoemaker,  10  S.  D.  453, 
74  N.  W.  239.  While  this  Judgment  obtained 
at  the  suit  of  tbe  children  remained  in  full 


force  and  unsatisfied,  Fred  Helser  died  In- 
testate. Minnie  Helser  was  appointed  ad- 
ministratrix of  his  estate,  and  W.  B.  White 
in  bis  stead  as  the  administrator  of  tbe  es-' 
tate  of  Frank  Bem,  deceased.  Before  bring- 
ing this  suit.  In  which  W.  B.  White,  as  ad- 
ministrator, Is  Joined  with  them  as  a  party 
plaintiff,  these  Judgment  creditors  presented 
to  Minnie  Helser,  administratrix  of  the  es- 
tate of  her  husband,  Fred  Helser,  the  Judg- 
ment debtor,  proof  of  claim  for  the  amount 
adjudged  to  be  due;  and  the  contention  is 
that  the  administrator  is  the  only  person 
having  authority  to  make  such  presentation, 
and  that  there  is  a  misjoinder  of  parties 
plaintiff. 

Section  5791  of  the  Compiled  Laws  pro- 
vides that  "every  dalm  which  is  due  when 
presented  to  the  administrator  must  be  sui>- 
ported  by  the  affidavit  of  the  claimant  or 
some  one  in  bis  behalf,"  and  it  is  conceded 
upon  tbe  record  that  proof  as  presented  is 
regular,  and  In  every  way  sufficient  provid- 
ed the  same  can  be  made  by  any  person  not 
tbe  administrator  of  the  estate  of  Frank 
Bem,  deceased.  For  the  reason  that  such 
administrator  was  hostile  to  tbe  interests 
of  the  children,  they  were  permitted  to  main- 
tain an  action  against  him,  and  recover  the 
Judgment  made  tbe  basis  of  their  claim;  and, 
while  the  proceeds  must  be  paid  over  to  the 
administrator  for  the  use  and  benefit  of  the 
estate,  they  are,  under  tbe  circumstances  of 
this  case,  lawful  claimants,  and  tbe  present 
administrator,  who  will  receive  the  money, 
is  a  proper,  if  not  a  necessary,  party  to  the 
action.  Were  It  conceded  that  tbe  adminis- 
trator should  have  presented  tbe  claJtn,  Vy 
tbe  recovery  thereon  in  this  action,  institut- 
ed by  himself  and  tbe  children,  be  is  estop- 
ped from  presenting  another  claim  on  ao 
count  of  the  same  Judgment;  and,  in  the  ab- 
sence of  Injury  to  any  one,  a  reversal  would 
not  follow.  Smith  v.  Furnish,  70  Cal.  424,  12 
Pac.  392.  Tbe  record  disclosed  no  error,  and 
the  Judgment  appealed  from  is  affirmed. 


ELRUD  V.  ASHTON. 

(Supreme  Court  of  South  Dakota.    April  2, 
1901.) 

WITNESS— IMPHACHMENT— INSTRUCTIONS— 
TRIAI..— APPBAIr-KARMLESS  ERROR. 

1.  An  instmction  that  a  witness  is  impeached 
If  he  is  shown  to  have  made  material  state- 
ments oat  of  court  other  than  those  sworn  to, 
is  erroneous,  since  such  statements  most  be 
contradictory  in  order  to  authorize  a  finding 
that  he  has  sworn  falsdy  concerning  a  materi- 
sl  matter. 

2.  Where  an  erroneous  instmction  on  Im- 
peachment would  anthorize  the  jury  to  refuse 
to  credit  the  testimony  of  a  witness  whose  evi- 
dence Is  necessary  to  create  a  reasonable  doubt 
upon  a  vital  point  in  controversy.  Its  giving  is 
not  harmless  error. 

Corson,  J.,  dissenting. 

Appeal  from  circuit  court,  Hamlin  county; 
Julian  Bennett,  Judge. 
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Action  by  S.  H.  Elrod,  as  administrator  of 
the  estate  of  Mary  A.  Ashton,  against  Perry 
J.  Ashton,  to  recover  real  estate.  A  judg- 
ment In  favor  of  the  plalntlfT  was  affirmed 
on  appeal  79  N.  W.  1001.  On  rehearing. 
Reversed. 

George  W.  Oaae,  for  appellant  S.  H.  El- 
rod and  GL  O.  Sherwood,  for  respondent 

FTTLLESR,  P.  J.  In  this  action  to  recover 
the  possession  of  certain  land  plaintUT  ob- 
tained a  Judgment  in  the  court  below,  which 
was  affirmed  on  appeal  to  this  court  and 
the  case  Is  now  here  for  determination  on  re- 
hearing. Since  onr  former  decision  (Ashton 
V.  Asbton,  11  a  D.  ftlO,  79  N.  W.  1001),  in 
which  the  material  facts  are  fully  stated, 
Mary  A.  Ashton  died.  Intestate,  and  S.  H. 
Elrod,  Esq.,  administrator  of  her  estate,  was 
duly  substituted  as  plaintiff  and  resi>ondent. 
The  only  question  now  to  be  determined  Is 
whether  the  giving  of  the  following  instruc- 
tion, relating  -to  Impeachment  constitutes 
reversible  error:  "Now,  some  testimony  has 
been  offered  in  this  case  for  the  purpose  of 
impeachment,  and  I  charge  yon  In  regard  to 
that  that  one  of  the  modes  for  Impeaching 
a  witness  Is  by  showing  that  he  has  made 
statements  out  of  court  other  than  what  he 
has  made  In  court;  and  if  you  find  that  any 
witness  In  the  case  has  made  statements  out 
of  court,  that  are  material  to  the  controver- 
sy, other  than  those  made  In  court  then  the 
witness  is  impeached."  According  to  an  ele- 
mentary rule  of  universal  application,  a  wit- 
ness may  be  impeached  by  competent  proof 
of  vestal  statements  Intentionally  made  by 
him  out  of  court  concerning  some  material 
matter,  which  are  contradictory  of  bis  tas- 
timony  given  at  the  trial;  and  the  court 
may  instruct  that  if  the  jury  believe  from 
all  the  evidence  that  such  witness  has  will- 
fully sworn  falsely  concerning  anything  ma- 
terial to  the  Issues  in  the  case,  his  testimony 
may  be  disregarded  in  so  far  as  the  same  is 
not  corroborated  by  credible  evidence,  ci- 
ther positive  or  circumstantial,  introduced 
at  the  trial.  Hurlbut  v.  Leper,  12  S.  D.  821, 
81  N.  W.  681.  Uncontroverted  proof  that  a 
witness  "has  made  statements  out  of  court 
other  than  what  be  has  made  In  court," 
though  they  be  material  to  the  controversy, 
is  not  of  Itself  sufficient  to  Justify  the  con- 
clusive Imputation  that  he  has  willfully 
sworn  falsely  and  is  Impeached;  nor  that  the 
testimony  actually  given  is  contrary  to,  or 
at  variance  with,  his  statements  made  up- 
on the  witness  stand.  The  Instruction  as 
given  authorized  the  jury  to  disregard  all 
the  testimony  of  any  witness  who,  by  inad- 
vertence, mistake,  or  failure  of  inquiry  upon 
the  part  of  counsel,  had  failed  to  repeat  at 
the  trial  every  material  statement  to  which 
he  had  given  utterance  outside  of  court;  and 
the  question  of  credibility  was  entirely  with- 
drawn from  the  Jury.  Clearly,  the  phrase 
"other  than"  is  not  a  reasonable  substitute 


for  "contrary  to"  or  "at  variance  wltli,"  and, 
even  were  it  synonymous,  the  testimony  of 
the  witneaa,  not  beinc.  as  a  matter  of  law, 
wholly  discredited  as  to  recollection  or  truth- 
fulness, was  worthy  of  such  weight  as  the 
same  might  warrant  In  view  of  all  the  facts 
and  circumstances  before  the  Jury.  1  GreenL 
Ev.  462;  Sack.  Instruct  Juries,  37.  Wben 
the  case  was  formerly  before  us,  we  were 
inclined  to  believe  that  the  Instruction  as 
given,  though  erroneous,  was  not  prejudicial, 
but  In  view  of  the  fact  that  It  requires  the 
testimony  of  the  witness  sought  to  be  Im- 
peached In  order  to  create  a  reasouable  con- 
flict upon  the  vital  point  in  litigation,  we 
are  now  convinced  that  the  conclusion  then 
reached  is  not  sustainable.  The  judgment 
appealed  from  is  therefore  reversed,  and  a 
new  trial  ordered. 

CORSON,  J.,  dissents. 


THURBBR  T.  MILLER  et  aL 

(Supreme  Oourt  of  South  Dakota.    April  2, 

1901.) 

SVIDBNCB-OBJECTION— FAILXTRB  TO  RULE- 
CLAIUS  AQAINST  DBCBDBNT'a  ESTATB. 
Where,  in  a  suit  against  a  decedent's  es- 
tate, evidence  of  the  presentation  of  the  claims 
in  issue  was  objected  to  by  the  defendant  ad- 
ministrator on  the  ground  that  the  proof  of 
claim  was  improper^  verified,  and  tbuat  there 
was  no  evidence  to  show  that  the  person  to 
whom  it  wag  presented  was  authorized  to  rep- 
resent the  estate,  the  failure  of  the  court  to 
role  on  the  objection  was  reversible  error, 
since,  had  the  ruling  been  adverse  to  the  plain- 
tiff, he  might  have  supplied  evidence  to  show 
that  the  claim  was  properly  verified,  and  thai 
the  person  to  whom  it  waa  presented  was  «a- 
thorized  to  receive  It 
Fuller,  P.  3.,  dissMiting. 

On  rehearing.    Modified. 

CORSON,  J.  This  case  comes  before  us 
on  reargument  a  petition  for  rehearing  hav- 
ing been  granted  on  ai^llcatlon  of  tlte  ap- 
pellant The  former  decision  is  reported  in 
11  S.  D.  124,  76  N.  W.  900.  Plaintiff  claims 
in  his  petition  for  rehearing  that  the  court 
failed  to  pass  upon  his  first  assignment  of 
error,  viz.  that  the  lower  court  erred  in  re- 
serving its  decision  upon  the  respondents' 
objection  to  the  Introduction  In  evidence  of 
proof  that  plaintiff's  claim  waa  presented 
to  the  executors  of  the  MiUer  estate.  It  will 
be  sufficient  In  addition  to  the  statement  of 
facts  contained  In  the  former  opinloa.  to 
say  that  the  plaintiff  and  appellant  In  his 
complaint  prayed  for  a  deficiency  judgment 
against  the  estate  of  Miller,  deceased,  and 
for  that  puriiose,  upon  the  trial  of  the  case. 
Introduced  evidence  tending  to  shorw  that 
he  had  presented  his  claim  tor  the  amount 
due  him  up<»i  his  mortgage,  as  required  by 
statute.  In  appeUanf  s  brief  upon  the  for- 
mer argument  he  presented  and  argued  this 
assignment  quite  fully,  but  this  court  took 
the  view  at  that  time  that  the  alleged  error. 
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If  error  there  was,  constituted  an  Irregular- 
ity that  should  have  been  presented  to  the 
court  below  for  review  upon  affidavits.  But, 
upon  a  re-ezamlnatlon  of  this  question,  we 
are  of  the  opinion  that  this  court,  In  talking' 
that  view,  was  In  error,  and  that  the  alleged 
error  constituted  an  error  in  law,  and  was 
properly  presented  to  the  court  below  on 
the  moti(m  for  a  new  trial.  The  appellant 
is  therefore  entitled  to  a  decision  upon  that 
question  by  this  court. 

It  appears  from  the  record  that  upon  the 
trial  of  this  case  In  the  court  below  the 
appellant  read  in  evidence,  without  objec- 
tion, the  order  of  the  county  court  In  the 
estate  ot  James  K.  P.  Miller,  deceased,  or- 
dering publication  of  notice  to  creditors, 
bearing  date  March  3,  1891.  The  notice  was 
also  read  In  evidence,  and  by  It  all  persons 
having  claims  against  the  said  deceased 
were  required  to  exhibit  them  to  the  trustees 
and  executors,  with  the  necessary  vouchers, 
within  six  months  after  the  first  publication 
of  the  notice,  at  the  office  of  A.  W.  Coe,  in 
the  Syndicate  Blocli,  on  Lee  street.  Dead- 
wood,  Lawrence  county,  S.  D.  One  of  the 
attorneys  for  the  plaintiff,  being  called  aa  a 
witness  for  the  plaintiff  and  appellant,  tes^ 
tifled  as  follows:  "I  am  one  of  the  attor- 
neys for  the  plaintiff  in  this  case.  I  present- 
ed the  proof  of  claim  which  I  hold  in  my 
hand,  verified  by  H.  K.  Thurber,  to  A.  W. 
Coe,  In  accordance  with  the  printed  notice 
to  creditors,  on  Jnly  6,  1881.  It  was  not 
allowed  within  ten  days,  and  afterwards 
the  claim  was  returned  to  me  by  Mr.  Coe." 
Thereupon  the  counsel  for  the  appellant  of- 
fered in  evidence  the  proof  of  claim  referred 
to.  which  was  objected  to  by  the  respond- 
ents for  the  following  reasons:  "The  claim 
Is  not  in  accordance  with  the  statute.  Sec- 
ond. There'  is  no  evidence  whatever  that 
this  claim  has  been  presented  to  any  au- 
thorized person  representing  the  estate,  ei- 
ther executors  or  administrators  with  the 
will  annexed.  '  Third.  There  is  no  proof 
whatever  that  the  attention  of  the  executors, 
or  either  of  them,  or  of  the  administrator 
with  the  will  annexed,  to  the  estate,  has 
ever  been  called  to  this  claim,  or  notice  giv- 
en them  of  its  presentation  In  any  way. 
Fourth.  That  this  actlMi  was  not  com- 
menced within  the  time  prescribed  by  the 
statute  after  the  alleged  presentation  of  the 
claim;  that  the  evidence  offered  is  other- 
wise incompetent  and  immaterial;  there  is 
no  statement  in  the  claim  of  the  date  of  the 
filing  of  the  mortgage,  or  sufficient  descrip- 
tion alleged  to  accompany  the  copy  of  the 
notice."  The  witness  continued:  "I  will 
say  that  I  am  not  able  to  swear  to  the  sub- 
stantlTe  fact  of  this  notice  having  beea  left 
at  Mr.  Cbe's  office,  but  my  best  recollection 
is  it  was  left  in  Mr.  Coe's  office  with  Mr. 
Coe.  No  objection  was  ever  made  by  any 
party  as  to  the  method  of  leaving  the  claim; 
that  Is,  never  made  to  my  knowledge."  The 
ruling  on  the  objection  was  reserved  by  the 


court  auU  it  Is  stated  In  the  abstract:  "Xo 
ruling  waa  made  by  the  court  on  this  objec- 
tion prior  to  the  court's  final  decision  of  the 
case;  to  which  plaintiff  excited."  The  ap- 
pellant contends  that  by  reason  of  the  fail- 
ure of  the  court  to  rule  during  the  trial  upon 
the  objection  made  he  was  greatly  preju- 
diced, for  the  reason  that,  had  the  court 
ruled  against  him,  he  might  have  supplied 
the  evidence  necessary  to  show  that  the  said 
Coe  was  duly  authorized  to  receive  and  pass 
upon  the  claim,  and  have  supplied  such  other 
proof  as  might  have  been  necessary  to  have 
shown  that  the  claim  was  properly  present- 
ed. The  respondent,  however,  contends  that 
the  claim  itself,  as  presented,  was  fatally  de- 
fective, in  that  it  was  not  duly  verified;  and 
that  that  defect  in  the  proof  could  not  have 
been  supplied  by  any  evidence  at  the  trial 
had  the  court  then  ruled  upon  the  objection; 
and  that,  therefore,  the  appellant  was  not 
prejudiced  by  the  court's  failure  to  rule  upon 
the  objection.  The  copy  of  .the  proof  of 
claim,  to  which  true  copies  of  the  notes  set 
out  In  plaintifTs  complaint  were  annexed, 
and  which  was  presented  to  A.  W.  Coe,  Is  as 
follows:  "Proof  of  Claim.  State  of  South 
Dakota,  County  of  Lawrence-nss.:  In  the 
County  Court,  Term  188-.  In  the  Matter  of 
the  Estate  of  James  K.  P.  Miller,  Deceased. 
Creditor's  claim,  $62,231.66.  May  13th,  A. 
D.   189L     State  of  New   York,   County  of 

,  ss.:    Horace  K.  ITiurber,  of  New  York 

City,  being  duly  sworn,  doth  depose  and  say 
that  the  annexed  claim,  to  vrlt,  the  sum  of 
^62,231.66,  against  the  estate  of  James  K. 
P.  Miller,  late  of  the  county  of  Lawi^ence, 
state  of  South  Dakota,  marked  *  *  '  *,  is 
Justly  due  and  owing  to  said  Horace  K. 
Thurber.  •  •  •  [Signed]  H.  K.  Thur- 
ber. Subscribed  and  sworn  to  before  me 
this  29th  day  of  June,  A.  D.  1891.  [Seal.] 
Frank  B.  Ickes,  Notary  Public."  The  prin- 
cipal objection  made  to  this  claim  Is  that 
It  cannot  be  determined  therefrom  whether 
the  same  was  verified  In  the  state  of  South 
Dakota  or  in  the  state  of  New  York.  It  is 
true,  there  is  an  apparent  ambiguity  In  the 
verification,  but  we  are  of  the  opinion  that 
such  ambiguity  does  not  render  the  verifica- 
tion fatally  defective,  and  that  It  would  have 
been  competent  for  the  appellant  to  show 
by  evidence  where  the  affidavit  was  In  fact 
made.  Appellant  was  clearly  entitled  to 
have  the  objection  ruled  upon  by  the  court 
at  some  time  during  the  trial.  In  order  that 
he  might  have  had  opportunity.  If  he  could 
have  done  so,  to  supply  the  proof  required 
to  render  the  proof  of  claim  admissible. 
That  the  appellant  was  prejudiced  by  this 
failure  to  rule  upon  the  objection  is  quite 
apparent  from  the  third  finding  of  fact, 
which  reads  that  the  appellant  "had  not 
prior  to  the  bringing  of  this  action,  or  at  any 
time,  presented  the  notes  sued  on  in  the  ac- 
tion, or  any  claim  on  account  thereof,  to  said 
executors,  or  to  their  successor,  William  Sel- 
bie,  administrator  with  the  will  annexed,  who 
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had  been  appointed  upon  the  removal  of  said 
executors  by  the  county  court"  It  will  be  ob- 
served that  It  appears  by  the  record  that 
counsel  for  thcapi)ellant  at  the  time  the  court 
reserved  Its  ruling  entered  an  exception  there- 
to. There  was,  therefore,  no  assent  on  their 
part  that  the  court  should  reserve  Its  deci- 
sion. After  a  very  careful  consideration  of  the 
whole  question,  we  are  clearly  of  the  opin- 
ion that  for  the  error  of  the  court  la  reserv- 
ing Its  decision  the  appellant  Is  entitled  to 
a  new  trial  upon  that  branch  of  the  case. 
We  think  the  true  rule  la  laid  down  by 
Sawyer,  C.  J.,  In  Sharp  v.  Lumley,  S4  Cal. 
614.  That  learned  Judge  there  says:  "We 
here  take  occasion  to  remark  that,  whenever 
a  district  Judge  receives  evidence  In  the 
course  of  a  trial,  and  reserves  the  question 
of  its  admissibility  for  further  consideration, 
when  his  conclusion  Is  attained  he  should 
expressly  and  distinctly  rule  upon  It  one  way 
or  the  other,  so  that  the  party  against  whom 
the  ruling  is  made  can  have  the  benefit  of  a 
specific  objection.  We  often  find  In  records 
evidence  received  In  this  manner,  subject  to 
be  finally  received  or  rejected  after  more 
mature  consideration,  without  any  clue  to 
the  final  ruling  other  than  such  as  may  be  in- 
ferred from  the  general  result  It  may  also 
be  added  that  questions  should  not  be  so 
reserved  without  the  consent  of  parties  In 
cases  where  the  consequences  of  the  ruling 
might  be  obviated  by  other  evidence  on  the 
part  of  the  party  against  whom  the  ruling  Is 
anally  made."  We  have  also  carefully  con- 
sidered the  argument  of  counsel  upon  the 
other  questiouB  decided  in  the  former  opin- 
ion of  this  court  but  we  see  no  reason  for 
i-e versing  that  opinion  upon  those  questions. 
The  Judgment  of  the  court  below  Is  there- 
fore reversed  so  far  as  the  same  affects  the 
presentation  of  the  claim  of  the  appellant 
for  any  deficiency,  and  a  new  trial  Is  order- 
ed upon  that  question.  Upon  ail  other  points 
the  former  decision  of  this  court  Is  afllrmed- 

FUIiLBE,  P.  J,  dissenting; 


NARREGANG  v.  BROWN  COUNTY  et  al. 

(Supreme  Court  of  South  Dakota.    April  2, 
1901.) 

ACT  —  AtrrHBNTICATION  —  CONCLUSIVBNBSS— 
IMPEACHMENT  —  LEGISLATIVB  JOURNALS  — 
COMPETENCY— APPEAlr— ERRORS  OP  LAW- 
OBJECTION— WAIVER. 

1.  The  Journals  of  the  two  honaes  of  the 
legislature  are  not  competent  to  impeach  the 
validity  of  a  statute  enrolled  and  authenticated 
by  the  proper  officers. 

2.Gomp.  Laws,  g  5081,  provides  that,  when 
an  exception  is  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict,  the  objection 
must  specify  the  particnlars  in  which  it  Is  in- 
sufficient; and  section  6000  declares  that  when 
a  motion  is  made  on  the  minutes  of  the  court 
based  on  the  insufficiency  of  the  evidence,  the 
notice  of  Intention  must  specif  the  particnlars 
in  wlilch  it  is  insufficient  Heli,  that  an  assign- 
ment of  error  based  on  the  insufficiency  of  the 


tvidence  which  does  not  specify  the  particulars 
in  which  the  evidence  is  insufficient  will  not  be 
leviewed. 

3.  Where  appellant  did  not  discuss  or  refer  in 
his  brief  to  errors  of  law  specified  in  his  assign- 
'ments,  such  errors  will  be  presumed  to  havo 
been  waived. 

Appeal  from  circuit  court  Brown  county: 
A.  W.  Campbell,  Judge. 

Action  by  Spencer  W.  Narregang  against 
Brown  county  and  John  A.  Fylpaa,  as  coun- 
ty treasurer,  and  another.  From  a  Judg- 
ment in  favor  of  defendants,  and  from  an  or- 
der denying  a  new  trial,  plaintiff  appeals. 
AflSrmed. 

S.  H.  Cranmer,  for  appellant  John  H. 
Perry,  for  respondents. 

CORSON,  J.  This  action  was  brought  to 
quiet  title  to  certain  lota  In  the  city  of 
Aberdeen,  and  to  certain  quarter  sections 
of  land  in  Brown  county,  claimed  by  the 
plaintiff.  The  defendants  In  their  answer 
admitted  that  the  plaintiff  was  the  owner  of 
the  property  described  In  the  complaint  and 
that  the  defendant  Brown  county  claimed  an 
Interest  In  or  lien  upon  said  property,  and 
averred  the  same  had  been  assessed  for  tax- 
es for  the  years  1882  to  1887,  inclusive,  and 
that  said  taxes  not  being  paid,  the  prop- 
erty was  sold,  as  provided  by  law,  to  satis- 
fy the  taxes  levied  thereon,  and  that  tbe 
property  was  bid  In  by  said  Brown  county, 
and  that  it  holds  the  tax  certificates  issued 
thereon.  The  court  found  In  favor  of  the 
lien  of  the  defendants  to  all  the  property 
described  in  the  complaint  excepting  two 
quarter  sections,  and  from  tiie  Judgment  en- 
tered in  said  action  the  plaintiff  appeals. 

The  first  contention  on  the  part  of  the  ap- 
pellant is  that  the  act  constituting  chapter 
14  of  the  Laws  of  1891,  entitled  "An  act 
prescribing  the  mode  of  making  assessments 
and  the  levy  and  collection  of  taxes  and  for 
other  purposes  relative  thereto,"  approved 
March  9,  1801,  Is  unconstitutional  and  void, 
for  the  reason  that  certain  mandatory  provi- 
sions of  the  state  constitution  relating  to  tbe 
passage  of  bills  by  the  legislature  were  not 
compiled  with,  as  shown  by  the  entries  In 
the  Journals  of  the  two  bouses  of  tbe  legis- 
lature. It  Is  insisted  on  the  part  of  the  re- 
spondents that  the  act  of  the  legislature,  as 
enrolled  and  certified  to  by  the  respective  of- 
ficers and  approved  by  Che  governor,  la  con- 
clusive upon  the  courts,  and  that  It  la  not 
competent  for  the  courts  to  consider  any 
matter  found  in  the  Journals  tending  to  im- 
peach the  validity  of  the  act  As  will  be 
seen,  the  question  is  a  very  important  one, 
affecting  as  it  does  the  proceedings  for  the 
collection  of  taxes  In  this  state  for  a  num- 
ber of  years,  and  affecting  titles  to  proper- 
ty acquired  through  tax  deeds  under  the 
act  It  is  also  Important  affecting,  as  It 
may,  all  acts  passed  by  the  legislature.  We 
shall  not  now  stop  to  inquire  whether  the 
Journals  of  the  two  houses,  if  given  full  ere- 
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dence,  afford  sufficient  evidence  that  the  pr«>- 
visions  of  the  constltntion  were  not  com- 
piled with,  but  confine  ourselTes  to  the 
Question  of  whether  or  not  the  entries  found 
In  the  jonmala  can  in  any  case  be  received 
by  the  court  to  impeach  the  enrolled  bills  as 
certified  to  by  the  presiding  (Acers  of  the 
two  bouses  and  approved  by  the  governor, 
or  which  have  become  laws  without  the 
governor's  approval,  under  the  previsions  of 
the  constitution. 

There  are  two  lines  of  decisions  upon 
this  qnestlMk;  the  first  holding,  with  the  ap- 
pellant, that  a  court  may  always  go  behind 
the  enrolled  bill  and  examine  the  Journals 
of  the  two  houses,  and,  if  It  finds  that  the 
mandatory  provisions  of  the  constitution 
have  not  been  complied  with.  It  may  declare 
the  law  uncoDBtltatlonal  and  void.  The  sec- 
ond class  of  decisions  hold  that  tlie  enrolled 
bill,  certified  to  by  the  presiding  officers,  ap- 
proved by  the  governor,  and  filed  with  the 
secretary  of  state,  is  conclusive  upon  the 
courts,  and  that  It  is  not  competent  for  them 
to  go  behind  such  record,  or  allow  It  to  be 
Impeached  by  entries  In  the  Journals.  We 
are  of  the  opinion  that  public  policy,  the 
better  reasoning  of  the  decisions,  and  the 
great  weight  of  authority  support  the  re- 
spondents' contention.  The  authorities  sus- 
taining the  appellant's  view  take  the  position 
that  as  the  proceedings  provided  by  the  con- 
stitution for  the  passage  of  bills  are  manda- 
tory, it  is  the. duty  of  the  court,  when  any 
bill  is  claimed  to  have  been  passed  in  viola- 
tion of  any  of  the  mandatory  provisions  of 
the  constitution,  to  examine  the  Journals  of 
the  two  houses,  and,  if  it  finds  evidence 
tberdn  that  such  Is  the  fact,  to  declare  such 
act  null  and  void.  In  this  view.  It  will  be 
seen,  the  court  virtually  ignores  the  authen- 
tication of  the  bill  by  the  presiding  officers, 
and  substitutes  in  its  place  the  memoranda 
of  the  clerks  fotmd  In  the  Journals,  tran- 
scribed perhaps  months  or  years  after  the 
legislature  which  passed  the  act  has  ad- 
journed. Courts  that  take  this  view  seem 
to  overlook  the  fact  that  the  presiding  offi- 
cers of  the  two  houses  act  under  the  solemni- 
ty of  th^  oaths  in  certifying  to  the  Mils 
passed,  and  that  the  members  of  the  two 
houses  and  the  members  of  the  various  com- 
mittees, also,  are  acting  under  the  solemnity 
of  an  oath  to  support  the  constitution  of  the 
state,  and  that  the  provisions  of  the  consti- 
tution providing  the  various  steps  that  shall 
be  taken  In  the  passage  of  a  bill  are  ad- 
dressed mainly  to  the  legislature.  Such  a 
role  requires  that  all  persons  shall  be  pre- 
sumed to  know  the  law,  not  only  as  it  is 
preserved  in  the  puMic  records  of  the  state, 
bat  as  it  may  be  changed,  modified,  or  an- 
nulled by  the  clerks'  memoranda  in  the  Jour- 
nals of  the  two  houses;  and  neither  lawyer 
nor  layman  can  be  said  to  know  what  law 
Is  In  force  unless  he  Is  familiar  with  the 
Journals  of  tbe  two  houses  and  the  legal  ef- 
fect of  the  Journal  entries.    The  courts  tak- 


ing the  respondents'  view  hold  that  when 
an  act  of  the  legislature  is  duly  authenticat- 
ed by  the  presiding  officers  of  the  two  hous- 
es, approved  by  the  governor,  and  filed  with 
the  secretary  of  state,  it  should  be  held,  like 
a  Judgment  of  a  court  of  general  Jurisdic- 
tion, conclusive,  and  not  subject  to  Impeach- 
ment by  any  matter  contained  in  the  Jour- 
nals; that,  while  the  courts  may  declare 
unconstitutional  and  void  a  law  which  upon 
its  face  conflicts  with  the  constitution.  It 
would  be  against  public  policy  and  an  In- 
vasion of  the  rights  of  one  of  the  co-ordinate 
branches  of  government  to  permit  the  law 
as  contained  in  the  enrolled  bill  to  be  ques- 
tioned In  the  courts.  This  question,  In  the 
quite  recent  case  of  Field  v.  dark,  143  U. 
S.  M9,  12  Sup.  Ct  495,  36  L.  Ed.  294,  decided 
by  the  supreme  court  of  the  United  States, 
was  given  very  full  consideration.  It  seems 
from  the  opinion  in  that  case  that  the  ques- 
tion had  never  before  been  directly  decided 
by  that  court  It  was  there  held:  "When 
a  duly-enrolled  bill,  signed  by  the  speaker 
of  the  house  of  representatives,  the  president 
of  the  senate,  and  the  preddent  of  the  Unit- 
ed States,  Is  placed  In  the  custody  of  the  sec- 
retary of  state.  Its  authentication  as  a  law 
of  the  United  States  Is  complete;  and  no  ref- 
erence can  be  had  to  the  Journal  of  either 
house,  to  the  reports  of  committees,  or  to 
any  other  documents  printed  by  authority 
of  congress,  for  the  purpose  of  showing  that 
a  section  of  the  bill  as  it  finally  passed  does 
not  appear  In  the  act  as  thus  authenticated." 
In  the  course  of  the  opinion  the  court  says: 
"The  signing  by  the  speaker  of  the  house  of 
representatives,  and  by  the  president  of  the 
senate.  In  open  session,  of  an  enrolled  bill, 
is  an  official  attestation  by  the  two  houses 
of  such  bill  as  one  that  has  passed  congress. 
It  is  a  declaration  by  the  two  houses, 
through  their  presiding  officers,  to  the  presi- 
dent that  a  bill  thus  attested  has  received, 
in  due  form,  the  sanction  of  the  legislative 
branch  of  the  government,  and  that  it  Is 
delivered  to  him  in  obedience  to  the  con- 
stitutional requirement  that  all  bills  which 
pass  congress  shall  be  presented  to  him. 
And  when  a  bill  thus  attested  receives  his 
approval,  and  is  deposited  In  the  public 
archives.  Its  authentication  as  a  bill  that  has 
passed  congress  should  be  deemed  complete 
and  unimpeachable.  •  •  •  The  evila  that 
may  result  from  the  recognition  of  the  prin- 
ciple that  an  enrolled  act  In  the  custody 
of  the  secretary  of  state,  attested  by  the  sig- 
natures of  the  presiding  officers  of  the  two 
houses  of  congress  and  the  approval  of  the 
president  is  conclusive  evidence  that  It  was 
passed  by  c<mgreas,  according  to  the  forms 
of  the  constitution,  would  be  far  less  than 
those  that  would  certainly  result  from  a 
rule  making  the  validity  of  congressional 
enactments  depend  upon  the  manner  In 
which  the  Journals  of  the  respective  houses 
are  kept  by  the  subordinate  officers  charged 
with  the  duty  of  keeping  them."    In  Pang- 
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bom  T.  ToTing.  32  N.  J.  Law,  29,  the  supreme 
court  of  New  Jersey  bad  tbls  question  under 
consideration,  and  In  the  course  of  tbe  opin- 
ion Oblef  Justice  Beosley  says:  "Can  any 
one  deny  that,  if  the  laws  of  tbe  state  are 
to  be  tested  by  a  comparison  with  these  jour- 
nals, so  Imperfect,  so  unauthenticated,  that 
the  stability  of  all  written  law  will  be  shaken 
to  its  very  foundation?  Certainly  no  person 
can  venture  to  say  that  many  of  our  stat- 
utes, perhaps  some  of  the  oldest  and  most 
Important,  those  which  affect  large  classes 
of  persons,  or  on  which  great  interests  de- 
pend, will  not  be  found  defective,  even  In 
constitutional  partioulars,  If  judged  by  this 
criterion.  *  •  •  In  addition  to  these 
considerations,  in  judf^ng  of  consequences 
we  are  to  remember  the  danger,  under  the 
prevalence  of  such  a  doctrine,  to  be  appre- 
hended from  the  intentional  corruption  of 
evidences  of  tbls  character.  It  Is  scarcely  too 
much  to  say  that  the  legal  existence  of  al- 
most every  legislative  act  would  be  at  the 
mercy  of  all  persons  having  access  to  these 
journals;  for  it  Is  obvious  that  any  law 
can  be  invalidated  by  the  interpolation  of 
a  few  lines,  or  the  obliteration  of  one  name 
and  the  substitution  of  another  In  its  stead. 
I  cannot  consent  to  expose  the  state  legisla- 
ture to  the  hazards  of  such  probable  error 
or  facile  fraud.  The  doctrine  CMitended  for 
on  tbe  part  of  the  defense  has  no  foundation, 
In  my  estimation,  on  any  considerations  of 
public  policy."  In  Sherman  v.  Story,  80  OaL 
253,  the  supreme  court  of  California,  speaking 
through  Mr.  Justice  Sawuey,  says:  "Better, 
far  better,  that  a  provision  should  occasion- 
ally find  Its  way  into  the  statute  through 
mistake,  or  even  fraud,  than  that  every  act, 
state  and  national,  should  at  any  and  all 
times  be  liable  to  be  put  In  Issue  and  im- 
peached by  the  joumalsv  loose  papers  of  tbe 
legislature,  and  parol  evidence.  Such  a  state 
of  uncertainty  in  the  statute  laws  of  the 
land  would  lead  to  mischiefs  absolutely  in- 
tolerable." This  doctrine  was  followed  in 
People  V.  Burt,  43  Ool.  560.  The  supreme 
court  of  Indiana,  In  Elvans  ▼.  Browne,  30  Ind. 
514,  OSes  the  following  language:  "But  it 
is  argued  that,  if  the  authenticated  roll  is 
conclusive  upon  the  courts,  then  less  than  a 
quoram  of  each  house  may,  by  the  aid  of 
corrupt  presiding  officers.  Impose  laws  upon 
the  state  In  defiance  of  the  Inhibltioa  of  the 
constltutI<»L  It  must  be  admitted  that  the 
consequence  stated  would  be  possibla  Pub- 
lic authority  and  political  power  must,  of 
necessity,  be  confided  to  officers,  who^  behig 
human,  may  violate  the  trusts  Imposed  In 
them.  This,  perhaps,  caimot  be  avoided  ab- 
solutely. *  •  •  The  framers  of  our  gov- 
emm«it  have  not  constituted  it  [the  Judi- 
ciary] with  faculties  to  supervise  oo-ordlnate 
departmoits,  and  correct  or  prevent  abuses 
of  tbelr  authority.  It  cannot  authenticate  a 
statute.  Tbat  power  does  not  belong  to  it. 
Nor  can  It  keep  the  legislative  journals.  It 
ascertains  the  statute  law  by  looking  at  its 


authentication,  and  then  its  function  is 
merely  to  expound  and  administer.  It  can- 
not, we  think,  look  beyond  that  authentica- 
tion, because  of  the  constitution  itself.  If 
it  may,  then  for  the  same  reason  it  may  go 
beyond  the  Journal  when  that  Is  Impeached; 
and  so  the  validity  of  legislation  may  be 
made  to  depend  upon  the  memory  of  wit- 
nesses, and  no  man  can  in  fact  know  the 
law  which  he  is  bound  to  obey.  Sach  conse- 
quences would  be  a  large  price  to  pay  for 
immunity  from  the  possible  abuse  of  author- 
ity by  the  high  officers  who  are,  as  we  think, 
charged  with  the  duty  of  certifying  to  the 
public  the  fact  that  a  statute  has  been  en- 
acted by  competent  bouses.  Human  gov- 
ernments must  repose  confidence  tn  officers. 
It  may  be  abused,  and  there  may  be  no  rem- 
edy. Nor  is  there  any  great  force  in  the  ar- 
gument, which  seems  to  be  regarded  as  of 
weight  by  some  American  courts,  that  some 
Important  provisions  of  the  constitution 
would  be  a  dead  letter  if  inquiry  may  not 
be  made  by  tbe  courts  beyond  the  rolls. 
This  argument  overlooks  the  fact  that  legis- 
lators are  sworn  to  support  the  constitution, 
or  else  it  assumes  that  they  wlU  willfully 
violate  that  oath.  It  Is  neither  modest  nor 
Jnst  for  Judges  thus  to  impeach  the  integrity 
of  another  department  of  government  and 
to  claim  that  the  Judiciary  only  wlU  be  faith- 
ful to  Its  obligation."  This  view  is  sustain- 
ed by  the  following  authorities:  State  v. 
Jone%  6  Wash.  462,  34  Pac.  201,  23  L.  E.  A. 
340;  Ex  parte  Wren,  63  Miss.  512;  Weeks 
V.  Smith,  81  Me.  538,  18  Ati.  325;  Brodnax 
V.  Groom,  64  K.  O.  244;  State  v.  Swift,  10 
Nev.  176;  Railroad  Co.  v.  Governor,  23  Mo. 
353;  People  v.  Devlin,  33  N.  Y.  269;  Ex 
parte  Tipton,  28  Tex.  App.  438,  13  S.  W. 
610,  8  L.  B.  A.  326;  Bdger  v.  Board,  70  Ind. 
331;  Lottery  Oo.  v.  Richonz,  23  La.  Ann. 
743;  Kilgore  v.  Magee.  86  Pa.  401.  Tbe 
leading  court  which  sustains  the  position  of 
the  appellant  is  the  supreme  court  of  Illi- 
nois; but  in  People  v.  Stame,  35  IlL  12L 
that  court,  in  speaking  of  their  decision, 
says:  "We  are  not,  however,  prepared  to 
say  that  a  different  rule  might  not  have 
subserved  the  public  Interest  equally  well, 
leaving  the  legislature  and  the  executive  to 
guard  the  public  Interest  in  this  regard,  or 
to  become  responsible  for  its  neglect"  This 
expression  of  doubt  as  to  the  rule  laid  down 
In  that  state  is  quite  important  whoi  &  rule 
for  the  first  time  Is  to  be  established  in  this 
state.  Our  conclusion  is,  ther^cae,  that  the 
circuit  court  was  concluded  by  the  properly 
authenticated  enrolled  bill  on  file  in  the  office 
of  the  secretary  of  state,  of  which  the  print- 
ed laws  are  prima  facie  evid^ice,  and  tiiat 
chapter  14  of  the  Laws  of  18&1,  therefore.  Is 
a  valid  statute^  and  not  subject  to  be  im- 
peached by  tbe  entries  In  the  journals  of  the 
two  houses. 

The  appellant  further  contends  tliat  if 
the  law  of  1891  Is  a  valid  and  sabststing 
law,  the  tax  proceedings  are  void  under  that 
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law.  for  the  followliig  reasona:  (1)  There 
waa  no  sufflclent  description  of  the  proper- 
ty assessed;  (2)  there  was  no  eauallzatlon 
of  the  asBessment;  (8)  there  was  no  valid 
levy  of  taxes;  (4)  there  was  no  valid  tax 
sale.  It  is  contended  on  the  part  of  the 
respondents  that  neither  of  thsse  questions 
can  be  considered  by  this  court,  for  the  rea- 
son that  the  case  was  tried  by  the  circuit 
court  without  a  Jury,  and  there  are  no  ex- 
ceptions to  its  findings  of  fact,  and  oo  spec- 
ifications in  the '  bill  of  exceptions  of  the 
particulars  in  which  said  findings  are  not 
supported  by  the  evidence.  This  contention 
of  the  respondents  seems  to  be  well  founded. 
In  the  specifications  annexed  to  the  bill  of 
exceptions  the  only  -errors  attempted  to  be 
pointed  out  are  errors  of  law  alleged  to  have 
occurred  at  the  trial  in  the  admission  or  re- 
jection of  evidence,  with  one  exception. 
There  were  42  alignments  of  error,  the  last 
of  which  is  as  follows:  "The  court  erred  in 
rendering  Judgment  herein  in  favor  of  the 
defendant  Brown  county,  for  the  reason  that 
the  evidence  is  InBuflSclent  to  support  the 
findings  and  judgment  herein."  It  will  be 
observed  that  the  appellant  makes  no  spec- 
ification of  the  particulars  in  which  the 
evidence  is  Insufficient.  The  appellant  mov- 
ed for  a  new  trial,  and  the  only  grounds  spec- 
ified In  the  motion  are  irregularity  In  the 
proceedings  of  the  court,  accident  and  sur- 
prise, newly-discovered  evidence,  InsuflQclen- 
cy  of  the  evidence  to  Justify  the  findings, 
that  such  findings  are  against  law,  and  er- 
rors of  law  occurring  at  the  trial  and  except- 
ed to  by  the  plaintiff.  The  plaintiff  makes 
no  specification  of  the  particulara  in  which 
the  evidence  is  Insofflclent  to  support  the 
findings.  In  the  assignments  of  error  in  this 
court  there  is  also  an  absence  of  any  spec- 
ification of  the  particulars  in  which  the 
evidence  la  insufficient  to  support^ the  find- 
ings; the  assignments  of  error  being  prac- 
tically the  same  as  the  specification  of  er- 
rors annexed  to  the  bill  of  exceptions;  the 
only  reference  to  the  evidence  being  that  the 
same  Is  insufficient  to  support  the  findings 
and  Judgment  Tills  court,  therefore,  cannot 
properly  review  the  evidence,  tor  the  reason 
that  there  is  no  specification  of  the  particu- 
lars In  which  the  evidence  is  insufficient  to 
support  the  fiindings,  as  required  by  the  stat- 
ute. Section  6081,  Oomp.  Laws,  provides: 
"No  particular  form  of  exception  is  required, 
bat  when  the  exception  is  to  the  verdict 
or  decision,  upon  the  gronnd  of  the  insuffi- 
ciency of  the  evidence  to  Justify  It  the  ob- 
jection must  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient; 
but  the  si>ecification  of  such  particulars  as 
provided  in  section  5000,  shall  be  sufficient" 
Subdivision  8,  |  5080,  reads  as  follows: 
"*  •  •  When  the  notice  of  intention  des- 
ignates as  the  ground  of  the  motion  the  in- 
sufficiency of  the  evidence  to  Justify  the  ver> 
diet  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evi- 


dence is  alleged  to  be  Insufficient  *  •  * 
If  no  such  specifications  be  made,  the  state- 
ment shall  be  disregarded  on  the  hearing  of 
the  motion."  Again,  by  subdivision  4  of  the 
same  section  It  is  provided:  "When  the  mo- 
tion is  to  be  made  upon  the  minutes  of  the 
court  and  the  ground  of  the  motion  is  the 
insufficiency  of  the  evidence  to  Justify  the 
verdict  or  other  decision,  the  notice  of  In- 
tention must  specify  the  particulars  in  which 
the  evidence  Is  alleged  to  be  Insufficient 
*  *  *  If  the  notice  do  not  c<Hitain  the 
specifications  here  indicated,  when  the  mo- 
tion Is  made  on  the  minutes  of  the  court, 
the  motion  must  be  denied."  It  vrlll  thus 
be  seen  that  In  the  absence  of  such  specifi- 
cation of  the  particulars  In  which  the  evi- 
dence is  insufficient  to  Justify  the  decision, 
it  Is  made  the  duty  of  the  trial  court  to  dis- 
regard the  statement  on  the  hearing  of  the 
motion,  and  this  court  In  such  a  case  cannot 
review  the  evidence  on  the  appeal.  See 
Land-Mortgage  Co.  v.  Case,  13  S.  D.  28,  82  N. 
W.  90,  and  cases  cited.  The  findings  of  the 
trial  court  are  therefore  conclusive  upon  this 
court 

The  only  questions  that  can  be  raised  on 
this  appeal  are  that  the  findings  do  not  sup- 
port the  Judgment  and  errors  of  law  occur- 
ring at  the  trial  and  duly  excepted  to.  The 
plaintiff.  In  his  brief,  has  not  presented  to 
this  court  any  reasons  why  the  findings  do 
not  support  the  Judgment  and  we  are  of 
the  opinion  that  they  do  fully  sustain  the 
Judgment.  The  errora  of  law  specified  in 
the  assignment  of  errora  in  this  court  have 
not  been  discussed  or  referred  to  by  appel- 
lant In  his  brief,  and  in  snch  case  this  coui-t 
has  uniformly  held  that  the  appellant  will 
be  presumed  to  have  abandoned  all  alleged 
errors  not  so  discussed.  There  are,  there- 
fore, no  questions  b^ore  this  court  other 
than  tboae  herein  discussed,  upon  which  it 
can  properly  pass.  The  Judgment  of  the 
court  below  and  the  order  denying  a  new 
trial  are  affiruled. 


STATE  ex  rel.  LAVIN  et  aL  v.  BACON  et  al. 

(Supreme  Court  of  South  Dakota.    April  3, 

1901.) 

CONSTITUTIONAL  LAW-RBFSRBNDUU-"EU£R- 
GENCY  CLAUSE"— BOARD  OP  CHARITIES  AND 
CORRECTIONS— APPOINTMENTS  TO  FILL  VA- 
CANCY —  TERM  OP  OPFICB  —  LEOISLATIVB 
ACTS— VALIDITY— OB8BRVANCK  OP  CONSTI- 
TUTIONAL RBQUIRBMSNTS— PRBSUUPTION. 

1.  Const,  art.  1,  §  22,  as  amended,  authoriz- 
ing the  passage  of  legislative  enactments  with 
an  emergency  clause,  should  be  read  ss  a  part 
of  and  farther  exception  to  Const  art  1,  1 1,  as 
amended,  reserving  to  the  people  the  right  to 
require  that  legislative  enactments,  except  such 
as  may  be  necessary  for  the  immediate  pres- 
ervation of  the  public  peace,  health,  or  safety, 
shall  be  submitted  to  a  vote  of  the  people;  and 
hence  an  act  passed  with  such  emergency  clause 
is  not  unconstitutional,  and  will  take  eiCFect  on 
its  passage  and  approval. 

2.  Const,  art  14,  |  2,  provides  that  certain 
state  institutions  shall  be  under  the  control  of 
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a  Btate  board  of  charities  and  corrections,  un- 
der such  regulations  as  tlie  legislature  may  pro- 
Tide.  Held,  that  the  power  to  reeulate  the 
terms  ot  office  of  the  members  of  such  board  is 
in  the  legislatiire,  and  Act  March  2,  1901,  pro- 
riding  that  members  appointed  to  fill  yacancies 
shall  not  hold  for  the  unexpired  portion  of  the 
term,  but  only  until  the  next  session  of  the  leg- 
islature, Is  Tolid. 

3.  An  enrolled  bill  filed  in  the  office  of  the 
secretary  of  state  is  conclusire  on  the  courts 
that  all  ^roriaions  of  the  constitution  requiring 
certain  acts  to  be  done  in  the  passage  of  bills 
have  been  complied  with. 

Original  action  by  the  Btate  of  South  Da- 
kota, OQ  relation  of  J.  D.  Lavin  and  W.  E. 
Tipton,  against  F.  H.  Bacon  and  H.  P. 
Smith.    Judgment  for  plaintiff  and  relators. 

John  L.  Pyle,  Atty.  Gen.,  and  Alva  E.  Tay- 
tor,  Asst.  Atty.  Oen.,  for  the  State.  Homer 
&  Stewart  and  N.  J.  Cramer  (Klrby  &  Win- 
sor,  of  counsel),  for  defendants. 

CORSON,  J.  This  is  an  original  action  In 
this  court,  in  the  nature  of  quo  warranto,  to 
determine  the  title  of  the  defendants  to  the 
office  of  members  of  the  state  board  of  char- 
ities and  corrections.  The  defendants  filed 
an  answer  to  the  petition,  but,  as  counsel 
have  agreed  upon  the  facts.  It  will  not  be 
necessary  to  refer  specially  to  the  petition 
and  answer.  The  facts  as  contained  In  the 
stipulation  may  be  briefly  summarized  as 
follows:  That  during  the  legislative  session 
of  1893  the  governor  appointed  William  J. 
SIbblson  and  L.  B.  Laughlln  as  members  of 
the  board  of  charities  and  corrections,  for 
the  term  of  six  years,  commencing  on  the 
6tb  day  of  March,  1883,  to  succeed  other 
members  whose  terms  expired  on  that  day; 
that  the  appointment  so  made  was  con- 
firmed by  the  senate;  that  in  January,  1899, 
the  governor  appointed  B.  H.  Lien  and  F.  M. 
Brown  as  members  of  the  said  boai'd  for  the 
term  of  six  years,  to  succeed  said  Slbbison 
and  Laughlln,  and  transmitted  sold  appoint- 
ments to  the  senate  for  confirmation,  but 
that  said  appointments  were  not  confirmed 
or  acted  upon  during  said  session  of  the  leg- 
islature, or  at  any  other  time;  that  there- 
after, on  the  4th  day  of  March,  1899,  and 
after  the  adjournment  of  said  legislature,  the 
governor  appointed  said  Lien  and  Brown  as 
members  of  said  boai-d,  to  succeed  said  Sib- 
bison  and  Laughlln,  without  the  consent  and 
confirmation  of  the  senate;  that  said  Lien 
and  Brown  entered  upon  the  discharge  of 
tbeir  duties  as  such  members  of  the  board, 
and  continued  to  perform  the  same  until  the 
15th  day  of  December,  1900,  when  they  re- 
signed as  such  members,  and  on  the  2Tth  day 
of  December,  1900,  the  governor  appointed 
the  defendants  herein,  F.  H.  Bacon  and  H. 
P.  Smith,  to  fill  the  vacancies  In  said  board 
caused  by  the  resignation  of  said  Lien  and 
Brown,  and  It  Is  under  this  appointment  that 
the  defendants  claim  the  right  to  bold  the 
ofilce  for  the  unexpired  terms  caused  by  the 
expiration  of  the  terms  of  Slbbison  and 
Laughlln  and  the  resignation  of  Lien  and 


Brown.  The  relators,  J.  D.  Lavin  and  W.  El 
Tipton,  claim  the  right  to  the  office  by  virtue 
of  appointments  made  by  the  present  gov- 
ernor under  and  by  virtue  of  an  act  of  the 
legislature  of  this  state  entitled  "An  act  to 
amend  section  3,  chapter  5,  of  the  Session 
Laws  of  1890,  entitled,  'An  act  to  provide  for 
the  appointment  of  a  board  of  charities  and 
corrections  and  to  define  their  duties  and 
powers,'  "  approved  March  2,  1901.  This  act 
reads  as  follows: 

"Be  It  enacted  by  the -legislature  of  the 
state  of  South  Dakota: 

"Section  1.  That  section  3  of  chapter  5  of 
the  Session  Laws  of  1880,  entitled.  'An  act 
to  provide  for  the  appointment  of  a  board 
of  charities  and  corrections  and  to  deOnc 
their  duties  and  powers,'  be  and  the  same 
Is  hereby  amended  to  read  as  follows:  Sec- 
tion 3.  Term  of  Office.  All  appointments  for 
full  terms  shall  be  made  by  the  governor  and 
confirmed  by  the  senate  for  six  years,  and 
appointees  so  appointed  and  confirmed  shall 
hold  their  offices  until  their  successors  are 
appointed,  confirmed  and  qualified,  and  when 
an  appointment  has  heretofore  been  made  to 
fill  a  vacancy,  or  shall  hereafter  be  made 
to  fill  a  vacancy,  such  appointee  shall  hold 
only  until  the  close  of  the  regular  legislative 
session  Immediately  following  his  appoint- 
ment, at  which  time  the  term  of  office  of 
such  appointee  shall  expire  and  he  shall 
cease  to  hold  such  office.  ' 

"Sec.  2.  All  acts  and  imrts  of  acts  In  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed. 

"Sec.  3.  Whereas,  there  is  no  law  limiting 
the  term  of  office  of  appointees  appointed 
during  the  recess  of  the  legislature  and  to 
fill  vacancies,  the  enactment  of  the  forego- 
ing provision  Is  necessary  for  the  immediate 
preservation  and  support  of  the  existing  pub- 
lic institutions  of  this  state,  and  an  emer- 
gency is  hereby  declared  to  exist  and  this  act 
shall  take  effect  and  be  in  force  immediately 
upon  its  passage  and  approval." 

The  defendants  contend:  First  that  the 
said  act  of  the  legislature  Is  not  In  force, 
and  will  not  be  in  force  until  90  days  after 
the  adjournment  of  the  legislature,  by  rea- 
son of  the  amendment  of  section  1  of  arti- 
cle 3  of  the  state  constitution,  submitted  to 
the  people  b^  the  legislature  of  189T,  and 
adopted  by  them  at  the  general  election  In 
1898;  second,  that  the  members  of  the  board 
of  charities  and  corrections  are  constitutional 
officers,  and  that  the  terms  of  those  holding 
office  at  the  time  the  said  law  was  passed 
and  approved  by  the  governor  were  not,  and 
could  not  be,  affected  by  that  act;  third. 
that  In  the  passage  of  the  law  the  provisions 
of  the  constitution  were  not  complied  with, 
and  hence  the  law  Is  void.  On  the  part  of 
the  relators  It  is  contended  that,  as  the  act 
referred  to  was  passed  with  an  emergency 
clause,  it  took  effect  and  became  In  force 
immediately  upon  Its  passage  and  approval 
by  the  governor  under  the  provisions  of  mc- 
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tion  22  of  article  3  of  tbe  state  constitution, 
and  hence  does  not  come  within  tbe  provi- 
sions of  section  1,  art  3,  as  amended;  sec- 
ond, that  neither  the  fuli  term  of  a  member 
of  said  iMard,  nor  the  tenii  of  one  appointed 
to  fill  a  vacancy,  is  fixed  by  the  constitution, 
and  hence  that  the  terms  of  such  officers  are 
within  the  control  of  the  legislature,  and  it 
was  competent  for  the  legislature  to  provide 
for  tbe  termination  of  the  terms  of  the  de- 
fendants Bacon  and  Smith,  as  has  been  done 
by  the  law  in  question;  and,  third,  that  it 
is  not  a£9rmatively  shown  by  tbe  Journals 
that  the  requirements  of  tbe  constitution 
were  not  compiled  with. 

Section  1  of  article  8  of  the  state  consti- 
tution, as  it  was  originally  adopted,  was  as 
follows:  "The  legislative  power  shall  l>e 
vested  in  a  legislature  which  shall  consist 
of  a  senate  and  house  of  representatives." 
Section  22  of  the  same  article  reads  as  fol- 
lows: "No  act  shall  take  effect  until  ninety 
days  after  the  adjournment  of  the  session 
at  which  it  passed,  unless  in  case  of  emer- 
gency (to  be  expressed  in  the  preamble  or 
body  of  the  act)  the  legislature  shall,  by  a 
vote  of  two-thirds  of  all  the  members  elected 
to  each  house,  otherwise  direct."  Section  1 
of  that  article  as  amended  in  1898  reads  as 
follows:  "The  legislative  power  of  the  state 
shall  be  vested  in  a  legislature  which  shall 
consist  of  a  senate  and  house  of  representa- 
tives, except  that  the  people  expressly  re- 
serve to  themselves  the  right  to  propoae 
measures,  which  measures  the  legislature 
shall  enact  and  submit  to  a  vote  of  the  elect- 
ors of  the  state,  and  also  the  right  to  re- 
quite that  any  laws  which  the  legislature 
may  have  enacted  shall  be  submitted  to  a 
vote  of  the  electors  of  the  state  before  going 
Into  effect,  except  such  laws  as  may  be  nec- 
essary for  the  Immediate  preservation  of  the 
public  peace,  health  or  safety,  support  of  the 
state  government  and  its  existing  public  in- 
stitutions: provided,  that  not  more  than  five 
per  centum  of  the  qualified  electors  of  the 
state  shall  be  required  to  invoke  either  the 
Initiative  or  the  referendum.  This  section 
shall  not  be  construed  so  as  to  deprive  the 
legislature  or  any  member  thereof  of  the 
right  to  propose  any  measure.  The  veto 
power  of  the  executive  shall  not  be  exer- 
cised as  to  measures  referred  to  a  vote  of 
tbe  people.  This  section  shall  apply  to  mu- 
nicipalities. The  enacting  clause  of  all  laws 
approved  by  vote  of  the  electors  of  tbe  state 
shall  be,  'Be  It  enacted  by  the  people  of 
South  Dakota.'  Tbe  legislature  shall  make 
suitable  provisions  for  the  carrying  into  ef- 
fect of  the  provisions  of  this  section."  No 
change  has  t)een  made  in  section  22,  and  it 
remains  as  originally  adopted.  It  will  be 
noticed  that  section  1,  as  amended,  provides 
that  tbe  people  "expressly  reserve  to  them- 
selves the  right  *  *  *  to  require  that 
any  laws  •  •  •  shall  be  submitted  to  a 
vote  of  the  electors  of  the  state  before  going 
into  effect,"  excepting,  etc.    The  right  to  re- 


quire any  law  that  has  taken  effect  or  is  in 
force  to  be  submitted  is  not  reserved.  It  is 
to  be  observed  further  that  by  section  22, 
in  case  of  an  emergency,  in  which  case  tbe 
emergency  shall  be  expressed  In  tbe  pre- 
amble or  body  of  the  act,  the  act  shall  take 
effect  as  directed  by  a  vote  of  two-thirds  of 
all  the  members  elected  to  each  house. 

It  seems  to  be  the  well-established  rule  in 
considering  any  provision  of  a  constitution 
that  the  whole  is  to  be  examined  with  the 
view  of  arriving  at  tbe  true  intention  of  each 
part,  and  that  effect  is  to  be  given,  if  pos- 
sible, to  the  whole  instrument,  and  to  every 
section  and  clause.  If  different  provisions 
seem  to  conflict,  the  courts  must  harmonize 
them,  if  practicable,  and  must  lean  In  favor 
of  that  construction  which  will  render  every 
word  opertitive,  rather  than  one  which 
makes  some  words  idle  and  nugatory.  Oool- 
ey,  Oonst  Llm.  70,  71.  Adopting  the  rule 
suggested  by  Mr.  Cooley,  the  section  as 
amended  and  section  22  of  the  same  article 
must  be  construed  together.  As  thus  con- 
strued and  read  together,  section  22  must 
be  regarded  as  furnishing  an  additional  ex- 
ception to  section  1  as  amended.  This  court 
held  In  State  v.  Pinnerud,  7  a  D.  237,  t$4  X. 
W.  121,  that  in  construing  constitutional  pro- 
visions it  was  proper  to  read  the  provisions 
of  one  section  in  connection  with  the  pro- 
visions of  another  section,  as  constituting  an 
exception  thereto,  and  in  the  opinion  this 
court  says:  "Undoubtedly,  as  contended  by 
counsel  for  the  state,  the  several  provisions 
of  the  constitution  should  be  construed  to- 
gether. So  construed,  we  are  of  the  opinion 
that  section  3,  art  14,  should  be  read  as  re- 
quiring all  regents  appointed  for  a  full  term 
to  be  confirmed  by  the  senate,  but  not  those 
appointed  by  the  governor  to  fill  vacancies, 
and  that  the  clause  requiring  the  state  edu- 
cational institutions  to  be  under  the  control 
of  nine  regents  appointed  by  the  governor 
and  confirmed  by  the  senate  should  be  read, 
'with  the  exception  of  vacancies  filled  by  the 
appointment  of  the  governor.'  In  other 
words,  section  3,  art  14,  should  be  read  with 
section  8,  art  4,  added  thereto  as  an  ex- 
ception. It  would  not  be  reasonable  to  give 
section  8  a  literal  construction,  as  the  board 
cannot  at  all  times  be  composed  of  regents 
confirmed  by  the  senate.  There  will  be 
more  or  less  vacancies  filled  by  the  governor 
during  tbe  recess  of  the  legislature."  Ttma 
construed,  section  1,  as  amended,  would 
read,  in  addition  to  the  exceptions  therein 
stated,  "and  except  also  such  laws  as  are 
passed  with  an  emergency  dause  as  provid- 
ed by  section  22."  That  such  was  the  Inten- 
tion of  the  legislature  in  submitting  the 
amendment,  and  of  the  people  in  adopting 
it,  is  manifest  from  the  fact  that  no  amend- 
ment was  made  to  section  22,  and  that  the 
amendment  applies  only  to  laws  not  yet  in 
force.  This  view  is  further  strengthened  by 
the  fact  that  the  legislature  of  1809,  In  which 
were   several   members   who   constituted  a 
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part  of  the  legislature  of  1887,  -which  pro- 
posed the  amendment,  and  who  came  direct 
from  the  people  who  had  adopted  the  same, 
as  well  as  the  legislature  of  1901,  have  con- 
tinued to  act  under  the  proTisions  of  section 
22,  and  very  nearly,  if  not  quite,  half  of  the 
lawa  passed  at  those  two  sessions  were 
passed  with  the  emergency  clause,  in  which 
it  was  declared  the  laws  should  be  in  force 
and  effect  from  and  after  their  passage  and 
approTaL  Both  the  former  and  present  gov- 
ernor have  approved  the  acts  so  passed,  and 
the  other  executive  officers  of  the  state  have 
assumed  in  their  official  actions  that  these 
laws  were  in  force  from  and  after  their  pas- 
sage and  approval.  lArge  amounts  of  mon- 
ey have  been  audited  by  the  state  audit(Hr 
and  paid  out  by  the  state  treasurer  upon  the 
theory  that  the  laws  so  passed  with  an 
emergency  clause  went  into  effect  when  ap- 
proved by  the  governor.  This  court,  in  Bank 
V.  Reeves,  IS  S.  D.  198,  82  N.  W.  761,  in 
passing  uijon  the  wolf  bounty  act,  held  that 
the  act  took  effect  from  and  after  its  ap- 
proval by  the  governor,  and  issued  its  man- 
date requiring  the  auditor  to  disburse  several 
thousand  dollars  appropriated  therefor  prior 
to  the  time  that  the  law  would  ordinarily 
take  effect  It  is  true,  In  that  case  the 
question  was  not  raised  by  either  party;  but 
the  fact  that  it  was  not  either  raised  by  the 
parties  or  suggested  by  the  court  tends  to 
show  how  generally  the  understanding  pre- 
vailed that  the  provisions  of  section  22  re- 
mained in  full  force  and  effect  Undoubt- 
edly, too,  many  very  important  transactions 
throughout  the  state  have  been  made  upon 
the  theory  that  the  laws  containing  the 
emergency  clause  went  Into  effect  immedi- 
ately. To  hold  that  only  laws  which  come 
within  the  exception  specified  in  article  1  as 
amended  are  in  force  until  the  expiration  of 
90  days  after  the  adjournment  of  the  legisla- 
ture would  have  the  effect  of  annulling  many 
business  transactions,  subjecting  many  par- 
ties to  liability  to  actions  for  moneys  paid 
out  in  good  faith,  and  would  otherwise  af- 
fect and  disturb  to  an  unknown  extent  the 
■  business  and  transactions  of  public  officers 
and  private  persons  within  the  state.  ▲ 
court  would  only  be  Justified  in  so  holding  In 
a  case  where  the  constitutional  provisions 
were  so  clear  and  mandatory  that  no  other 
conclusion  could  be  reached. 

In  the  view  we  take  of  these  constitution- 
al provisions,  there  are  three  classes  of  laws 
under  this  amendment  namely,  laws  that 
do  not  take  effect  until  the  expiration  of  00 
days  after  the  adjournment  of  the  legisla- 
ture, and  are  not  clearly  within  one  of  the 
exceptions;  laws  coming  within  the  eccep- 
tions  specified  in  section  1,  which  may  or 
may  not  take  effect  within  00  days,  depend- 
ing upon  whether  or  not  they  are  passed 
with  the  emergency  clause;  and  laws  paased 
under  the  provisions  of  section  22,  art.  3, 
which  contain  an  emergency  clause.  It  is 
only  to  the  first  class  that  the  provisions  of 


section  1  are  applicable.  Where,  tfaer^ore. 
lawa  are  passed  without  an  emergency 
clause,  and  do  not  come  within  the  class 
excepted  from  the  provisions  of  ttiat  section, 
they  may  be  suspended  until  the  pe<vle  can 
vote  upon  the  same  upon  the  filing  of  a  peti- 
tion as  provided  in  chapter  93,  Laws  1889. 
But  no  such  petition  can  suspend  the  oper- 
ation of  the  laws  in  the  other  two  classes  of 
laws. 

It  vrlll  be  observed  that  the  law  of  1901 
which  we  are  considering  not  only  declares 
that  an  emergency  exists,  but  also  that  the 
"provisi(Hi  is  necessary  for  the  immediate 
preservation  and  support  of  the  existing  pub- 
lic institutions  of  this  state."  .  It  seems  to 
have  been  uniformly  held  under  constitutions 
containliig  an  emergency  clause,  and  that 
laws  containing  such  a  clause  shall  take  ef- 
fect as  therein  directed,  that  the  action  of 
the  legislature  In  inserting  such  a  clause  Is 
OMiclusive  upon  the  ooiurts.  Mark  t.  State, 
16  Ind.  98;  Day  Land  &  Cattie  Co.  v.  State, 
68  Tex.  626,  4  S.  W.  866;  Hendrlckson  v. 
Hendrlckson,  7  Ind.  18;  Carpenter  y.  Mont- 
gomery, 7  Blackf.  416.  No  reason  occurs  to 
us  why  the  same  rule  should  not  apply  to  the 
act  in  question.  The  legislature  having  de- 
clared that  the  provisions  of  that  act  are  nec- 
essary for  the  Immediate  preservation  and 
support  of  the  existing  public  institutions  of 
the  state,  that  declaration  is  conclusive  iq>on 
this  court  and  brings  this  case  clearly  with- 
in the  exception  contained  in  section  1  (as 
amended)  of  article  3  of  the  constitution.  In 
either  view  of  the  law,  therefore,  it  is  clearly 
not  within  the  referendum  clause  of  that  sec- 
tion. The  law,  therefore,  must  be  held  to  be 
a  valid  law,  and  to  have  been  in  full  force 
and  effect  at  the  time  the  relators  were  ap- 
irainted  as  members  of  said  board. 

This  brings  us  to  the  second  question:  Was 
It  competent  for  the  legislature  to  enact  a 
law  which  in  effect  terminated  the  terms  of 
office  of  the  defendants?  It  is  contended  on 
the  part  of  the  defendants  that  they  are  con- 
stitutional officers,  and,  having  been  appoint- 
ed by  the  governor  to  fill  vacancies,  under  the 
decisions  of  this  court  they  are  entitled  to 
hold  their  offices  until  the  end  of  the  term. 
But  we  cannot  agree  with  the  defendants  in 
this  view.  Section  2  of  article  14  of  the  con- 
stitution provides  that  the  state  Institutions 
mentioned  in  the  first  section  shall  be  under 
the  control  of  a  state  board  of  charities  and 
corrections,  under  such  rules  and  regulations' 
as  the  legislature  shall  provide;  such  board 
to  consist  of  not  to  exceed  five  members,  to  be 
appointed  by  the  governor  and  confirmed  by 
the  senate,  and  whose  compensation  shall  be 
fixed  by  law.  It  will  be  noticed  that  by  this 
section  the  only  limitations  upon  the  legjala- 
tive  power  are  that  the  board  shall  consist 
of  not  to  exceed  five  members,  and  shall  be 
appointed  by  the  governor  and  confirmed  by 
the  senate.  The  term  of  office,  both  as  to 
those  appointed  for  a  full  term  and  those  ap- 
pointed to  fill  vacancies,  is  left  entirely  to  the 
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leslslature.  It  is  competent,  therefore,  for 
the  legialatnre  to  fix  the  length  of  the  full 
term,  and  the  term  for  which  a  party  appoint- 
ed to  fill  a  vacancy  shall  serre.  By  chapter 
5,  Laws  1880,  the  leglalatnre  fixed  the  term 
of  the  members  of  the  board  of  charities  and 
corrections  at  six  years,  bat  made  no  provi- 
sion for  the  terms  of  members  appointed  to 
All  vacancies.  No  further  legislation  was  bad 
upon  this  subject  until  the  law  was  enacted 
which  we  are  now  considering.  Under  the 
law  as  it  formerly  existed  this  court  held  that 
members  of  the  board  appointed  to  fill  vacan- 
cies held  under  the  provisions  of  the  constitu- 
tion for  the  unexpired  term.  State  v.  Fin- 
nerud.  supra;  State  v.  Sheldon,  8  S.  D.  525, 
67  N.  W.  61S;  State  v.  Bacon  (S.  D.)  85  N. 
W.  225.  At  the  time  these  decisions  were 
made,  the  legislature  had  taken  no  action  up- 
on the  subject  of  vacancies  in  the  office  of 
members  of  said  board,  and  the  court  was 
compelled  to  apidy  the  provisions  of  section  8 
of  article  4  of  the  constitution,  which  provid- 
ed for  the  flUlDg  of  vacancies  when  no  provi- 
sion had  been  made  by  the  constitution  or  law 
for  filling  the  same.  And  in  the  decisions  in 
those  cases  it  was  distinctly  stated  that  the 
subject  was  one  entirely  under  the  control 
of  the  legislature,  whenever  it  should  deem 
it  proper  to  pass  a  law  upon  the  subject. 
The  law  we  are  now  considering  provides 
that  "when  an  appointment  has  heretofore 
been  made  to  fill  a  vacancy,  or  shall  here- 
after be  made  to  fill  a  vacancy,  such  appointee 
shall  bold  only  until  the  close  of  the  regular 
legislative  session  Immediately  following  bis 
appointment,  at  which  time  the  term  of  office 
of  such  appointee  shall  expire  and  he  shall 
cease  to  hold  such  office."  While  the  office 
of  a  member  of  the  board  of  charittes  and 
corrections  may  be  regarded.  In  a  certain 
sense,  as  a  constitutional  office,— being  one  of 
the  offices  provided  for  by  the  constitution,— 
still  it  is  not  a  constitutional  office  in  the 
sense  that  the  term  of  the  officer  Is  fixed  by 
the  constitution.  The  term  of  the  officer  is 
fixed  by  the  legislature,  and,  being  fixed  by 
the  legislature,  that  body  may  change  the 
term  in  such  manner  as  It  may  deem  proper. 
Being  vested  with  the  power  to  legislate  up- 
on the  subject,  its  action  cannot  be  controlled 
by  the  courts;  and  a  party  in  accepting  the 
office  of  member  of  the  board  must  be  deem- 
ed to  have  accepted  it  subject  to  the  power 
of  the  leglslatnie  to  change  his  term  of  office, 
whether  appointed  for  a  full  term,  or  to  fill  a 
vacancy.  This  question  was  very  fully  con- 
sidered by  the  supreme  court  of  the  United 
States  in  the  case  of  Butler  v.  Pennsylvania, 
10  How.  402,  13  L.  Ed.  472.  It  was  contend- 
ed' in  that  case  that  the  law  abolishing  an 
office  was  in  violation  of  the  constitution  of 
the  United  States,  because  the  appointment 
of  an  officer  was  in  the  nature  of  a  contract; 
but  that  learned  court  held  that  a  party  bad 
DO  legal  claim  to  an  office,  and  in  the  opinion 
the  court  says:  "It  follows,  then,  upon  prin- 
ciple, that  in  every  perfect  or  competent  gov- 
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emment  there  must  exist  a  general  power  to 
enact  and  repeal  laws,  and  to  create  and 
change  or  discontinue  the  agents  designated 
for  the  execution  of  those  laws.  Such  a  pow- 
er is  indispensable  for  the  preservation  of  the 
body  politic  and  for  the  safety  of  the  indlrid- 
uals  of  the  community."  In  the  later  case  of 
Newton  r.  Commissioners,  100  U.  S.  548,  25  L. 
£d.  710,  la  again  considering  the  same  ques- 
tion, the  court  used  the  following  language: 
"The  legislative  power  of  a  state,  except  so 
far  as  restrained  by  its  own  constitution,  is  at 
all  times  atwolute  with  respect  to  all  offices 
within  its  reach.  It  may  at  pleasure  create 
or  abolish  them,  or  modify  their  duties.  It 
may  also  shorten  or  lengthen  the  term  of 
service.  And  It  may  increase  or  diminish  the 
salary  or  change  the  mode  of  compensation. 
•  *  •  They  involve  public  Interests,  and 
legislative  acts  concerning  them  are  necessari- 
ly public  laws.  Kvery  succeeding  legislature 
possesses  the  same  Jurisdiction  and  power 
with  respect  to  them  as  its  predecessors. 
The  latter  have  the  same  power  of  repeal  and 
modification  which  the  former  had  of  enact- 
ment—neither more  nor  less.  All  occupy  in 
this  respect  a  footing  of  perfect  equality. 
This  must  necessarily  be  so,  in  the  nature  of 
things.  It  is  vital  to  the  public  welfare  that 
each  one  should  be  able  at  all  times  to  do 
whatever  the  varying  circumstances  and  pres- 
ent exigencies  touching  the  subject  Involved 
may  require.  A  different  result  would  be 
fraught  with  evlL"  Our  attention  has  not 
been  called  to  any  provision  In  the  constitu- 
tion of  our  own  state  which  prohibits  the 
legislature  from  shortening  or  extending  the 
term  of  officers  whose  terms  of  office  are  fixed 
by  the  legislature.  We  are  clearly  of  the 
opinion,  therefore,  that  the  law  we  are  now 
considering  was  within  the  scope  of  the  legis- 
lative power,  and  that  its  effect  was  to  termi- 
nate and  limit  the  terms  of  office  of  the  de- 
fendants to  the  adjournment  of  the  legisla- 
ture of  the  present  year. 

It  is  further  contended  on  the  part  of  the 
defendants  that  In  the  passage  of  the  law  in 
question  certain  provisions  of  the  constitution 
are  not  shown  to  have  been  compiled  with 
by  the  Journals  of  the  two  houses,  and  hence 
the  law  is  for  that  reason  void.  It  la  claimed 
that  it  does  not  appear  upon  the  Journal  of 
the  house  that  the  bill  was  in  fact  re%d  a 
third  time,  and  that  it  does  not  appear  upon 
the  Journal  of  the  senate  that  the  president 
of  the  senate  signed  the  enrolled  bill  in  the 
presence  of  the  senate.  The  fact  that  the 
Journals  do  not  affirmatively  show  that  the 
provisions  of  the  constitution  were  fully  com- 
piled with  would  not,  we  think,  under  the  de- 
cisions, l>e  held  to  overcome  the  presumption 
which  attaches  to  the  enrolled  bill  that  all 
the  forms  required  by  law  had  been  com- 
plied with,  even  In  Jurisdictions  where  the 
question  is  open  to  investigation.  But,  with- 
out definitely  passing  upon  this  question,  it 
may  be  sufficient  to  say  that  this  court,  in 
the  recent  case  of  Narregang  v.  Brown  Co. 
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(handed  down  at  the  present  term)  85  N.  W. 
602.  after  a  full  consideration  ot  the  authori- 
ties, held,  on  grounds  of  public  policy,  and  what 
seemed  to  it  to  be  the  greater  weight  of  au- 
thority, that  the  enrolled  bill  filed  In  the  office 
of  the  secretary  of  state  Is  conclusive  upon 
the  courts  that  all  the  provisions  of  the  con- 
■stitntlon  requiring  certain  acts  to  be  done  In 
the  passage  of  bills  have  been  complied  with. 
ITnder  that  decision,  therefore,  the  question 
of  whether  or  not  the  various  requirements  of 
the  constitution  have  been  compUsd  with  will 
not  be  considered  by  this  court 

These  views  lead  to  the  conclusion  that 
the  defendants  are  holding  the  office  of  mem- 
bers of  the  board  of  charities  and  corrections 
without  authority  of  law,  and  should  be  re- 
moved therefrom,  and  that  the  relators  are 
legally  entitled  to  act  as  members  of  said 
board;  and  the  Judgment  of  this  court  will 
be  entered  accordingly. 


STATE  V.  STORMS. 
(Supreme  Court  of  Iowa.     April  11,  1001.) 

CRIMINAL   LAW— EVIDENCE— CONFESSION- 
PRESUMPTIONS— PROVINCE  OF 
COURT  AND  JURY. 

1.  Where  a.  confession  appears  on  its  face  to 
be  free  and  volantary,  the  burden  is  on  de- 
fendant to  rebut  that  presumption. 

2.  The  question  whether  a  confession  has 
been  made  with  that  degree  of  freedom  which 
justifies  its  admission  in  evidence  is  for  the 
court,  but  when  there  is  a  conflict  in  the  evi- 
dence as  to  whether  it  was  made  voluntarily, 
and  the  court  is  in  doubt,  the  question  should 
be  left  to  the  jury. 

3.  The  conclusion  of  the  trial  court  on  the 
question  whether  a  confession  was  voluntary 
will  not  be  disturbed  on  appeal,  unless  clearly 
erroneous. 

4.  Defendnnt,  who  was  accused  of  murder, 
was  taken  from  his  cell  and  examined  by  an 
officer  as  to  his  whereabouts  when  the  crime 
was  committed.  He  was  also  searched,  and  his 
shirt  taken  from  him,  and  kept  for  use  as  evi- 
dence. On  the  next  day,  having  previously 
talked  with  his  counsel,  but  not  in  private,  he 
was  shackled,  and  taken  into  the  presence  of 
the  bodies  of  the  deceased.  On  his  return  to 
jail,  he  requested  an  Interview  with  the  officer, 
which  was  granted.  After  being  questioned 
again  regarding  his  whereabouts,  he  asked  the 
officer  about  pleading  guilty,  to  which  the  offi- 
cer replied,  ''No;  that  he  wanted  to  know  if 
any  one  else  was  Implicated  in  the  crime."  He 
thereupon  gave  a  connected  account  of  the 
transaction,  without  being  questioned,  and  with- 
out being  informed  as  to  what  evidence  there 
was  against  him.  When  the  county  attorney 
came,  in  response  to  the  ofOcer's  request,  he 
asked  defendant  if  his  confusion  had  been 
made  because  of  any  inducements,  and  defend- 
ant replied,  "No."  Held,  that  his  confession 
was  properly  received  in  evidence. 

Appeal  from  district  court,  Louisa  county; 
W.  S.  Wlthrow,  Judge. 

Defendant  was  Indicted,  tried,  and  con- 
victed of  the  crime  of  murder.  The  Jury  fixed 
his  punishment  at  imprisonment  for  life,  and 
from  the  verdict  and  Judgment  d^endant 
appeals.    A£Brmed. 


Babb  &  Babb  and  Palmer  &  Kopp,  for  ap- 
pellant C.  W.  Mullan,  Atty.  Gen.,  and  Gbas. 
A.  Van  Vlect,  Asst  Atty.  Gen.,  for  the  State. 

DEEMER,  J.  Tbe  conviction  was  secured 
largely  on  alleged  confessions  made  by  the 
defendant  to  the  chief  of  police  of  the  city 
of  Burlington,  at  which  i^a^e  tbe  crime  was 
committed,  and  to  the  county  attorney  of 
Des  Moines  county.  It  is  strenuously  Insist- 
ed that  the  court  erred  in  admitting  these 
confessions  In  evidence,  for  that  the  same 
were  not  free  and  viduntary,  but  were  ex- 
tracted by  coercion,  tortare,  threats,  and 
promises.  The  facts  relied  upon  to  establish 
tbe  voluntary  character  of  the  confession 
are,  in  substance,  as  follows:  The  crime  is 
said  to  have  been  committed  on  Sunday 
evening,  January  23,  1898.  Defendant  was 
at  that  time  28  years  of  age,  and  had  had 
considerable  business  and  other  exx>erience. 
He  was  arrested  Saturday,  January  29th,  at 
about  3  o'clock  in  the  afternoon,  and  taken 
to  the  police  station.  There  he  was  placed 
in  a  cell  about  6x8  feet,  which  was  devoid 
of  furniture,  and  had  nothing  for  a  bed  ex- 
cept two  boards  nailed  together  and  support- 
ed at  either  end  by  cleats.  Here  ue  was  kept 
until  after  the  alleged  confession  was  made, 
some  time  about  half  past  4  o'clock  the  fol- 
lowing Monday  morning.  About  10  o'clock 
Saturday  evening  he  was  taken  to  the  office 
of  the  chief  of  police,  and  tnere  examined 
by- the  mayor  and  other  officers  of  the  city 
regarding  his  whereabouts  on  the  Sunday 
and  Monday  previous.  The  chief  of  p<dicc 
was  absent  from  the  city,  and  did  not  return 
until  about  11:30  on  Saturday  evening.  On 
his  return,  he  went  immediately  to  his  (Ace. 
where  defendant  and  others  were.  He  (the 
chief)  soon  learned  that  defendant  and  some 
five  others  were  arrested  for  the  crime,  and 
was  told  regarding  the  examination  of  tbe 
defendant  by  the  mayor  and  others.  During 
the  night  Greiher,  the  chief  of  police,  bad 
all  the  suspects  before  him  from  time  to 
time,  and  he  examined  and  cross-examined 
the  defendant  regarding  his  whereabouts  be- 
fore, at  tbe  time  of,  and  after  the  crime  is 
said  to  have  been  committed.  At  this  first 
or  second  examination  defendant  was  thor- 
oughly searched,  and  his  undershirt  was  tak- 
en from  him  and  kept  for  use  as  evidence. 
A  pocketknife  was  also  taken  from  him,  as 
we  understand  it  but  this  was  not  done  until 
he  made  his  confession.  Sunday  forenoon 
the  defendant  was  again  brought  into  the 
presence  of  the  chief  of  police,  and  again 
catechised  regarding  his  whereabouts  at  dif- 
ferent times  at  and  about  the  time  the  crjmc 
was  said  to  have  been  committed.  As  we 
imderstand  it,  he  was  brought  before  the 
chief  of  p<dice  twice  Sunday  morning,  and 
about  the  same  questions  asked  each  time. 
Defendant  was  slow  about  answering,  some- 
times delaying  for  more  than  16  minutes. 
Sunday  afternoon  defendant  was  again 
brought  before  the  chief  of  police,  and.  after 
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going  through  much  the  same  proceBS,  the 
chief,  about  4:30  o'clock  in  the  evening,  took 
the  defendant  to  the  morgue  where  the  dead 
bodies  of  the  victims  of  the  murder  were  ly- 
ing. He  was  handcuffed  when  he  left  the 
office,  and  so  remained  until  he  was  returned 
to  the  JalL  With  the  chief  of  police  and  de- 
fendant were  two  of  the  dty  aldermen.  The 
morgue  was  about  three  blocks  from  the  Jail, 
and  the  bodies  of  the  murdered  women  were 
lying  in  the  second  story  of  the  building, 
which  was  used  as  a  morgue.  Defendant 
was  taken  past  the  bodies  that  were  lying 
close  to  him,  and  no  doubt  all  present  closely 
Bcratinized  his  manner  and  demeanor  at  the 
time.  After  the  return  from  the  morgue  de- 
fendant was  again  taken  to  the  chief's  office, 
and  kept  th&ee  until  about  dark,  when  he  was 
returned  to  his  cell.  As  he  was  being  con- 
ducted to  his  cell,  be  asked  the  chief  to  step 
one  side,  and  said  he  wanted  to  talk  with 
liim.  He  (the  chief)  responded  that  he  had 
been  talking  with  him  "a  whole  lot,"  "and 
yon  are  contradicting  yourself,  and  If  you 
will  talk  to  me  right  I  vrill  talk  to  you." 
About  11  o'clock  Sunday  evening  defendant 
was  again  taken  before  the  chief  of  police, 
and  remained  in  his  room  until  4:80  or  5 
o'clock  Monday  morning.  Shortly  after  com- 
ing before  the  chief  the  last  time  he  aslied 
him  (the  chief)  why  it  would  not  be  Just  as 
well  to  plead  guilty  or  "say  he  was  guilty." 
The  chief  said:  "No;  that  he  wanted  to 
know  if  aqy  one  else  was  Implicated  in  the 
crime."  Very  much  talk  was  indulged  In 
from  that  time  until  the  confession  is  said 
to  have  been  made,  very  llttie  of  which  is 
mat^lal,  save  that  defendant  asked  to  see 
an  attorney,  and  said  that  if  the  attorney 
advised  him  to  tell  about  the  crime  he  would 
do  It.  The  chief  s^d  the  attorney  would  be 
there  Monday  morning  to  see  him.  The  at- 
torney had  been  thefe  on  Sunday,  as  we  un- 
derstand it,  but  was  not  allowed  to  have 
any  private  conversation  with  him  (the  de- 
fendant). He  did  tell  the  defendant  how- 
ever, that  he  (the  attorney)  bad  been  em- 
ployed to  look  after  his  (defendant's)  inter- 
ests. During  the  Sunday  night  interview 
the  chief  showed  the  defendant  some  old  re- 
volvers and  other  relics  that  he  had  In  his 
office.  Shortly  after  making  the  remark  re- 
garding his  attorneys,  defendant  grew  sul- 
len, and  refused  to  talk.  The  chief  thereupon 
got  up  to  go  out  of  the  room,  and  defendant 
called  him  back.  In  a  short  time  the  defend- 
ant made  a  confession  regarding  his  connec- 
tion with  the  affair,  and  gave  all  the  details 
there<rf.  The  chief  cross-ezamined  him  while 
the  confession  was  being  made,  and  at  its 
conclusion  sent  for  Mr.  Clark,  the  county  at- 
torney. The  county  attorney  came  as  soon 
as  he  could  after  being  called,  and  when  he 
came  the  defendant  was  Informed  that  he 
was  the  county  attorney,  and  for  him  to 
make  his  statement,  that  it  might  be  taken. 
In  writing.  Defendant  gave  an  account  of 
bis  whereabouts  on  the  Sunday  the  crime  is 


said  to  have  been  committedi,  but  did  not 
fully  state  all  the  matters  he  had  related  to 
the  chief  of  police,  and  Mr.  Clai^  arose,  put 
on  his  overcoat,  and  started  to  leave,  when 
defendant  said,  "Hold  on;  I  will  tell  yoa  all 
about  It."  .  Shortly  thereafter  he  made  a  full 
confession  to  CSark,  which  was  taken  down 
in  writing,  svtxmu  to  by  defendant,  and  wit- 
nessed by  two  witnesses.  It  Is  this  confes- 
sion, as  well  as  the  oral  one  made  to  the 
chief  of  police,  that  is  claimed  to  have  been 
Involuntarily  made.  The  written  confession 
was  read  over  to  defendant  at  least  twice, 
and  Clark  asked  him  several  times  before  be 
made  It  If  it  was  his  free  and  voluntary  act 
and  if  any  promises  or  Inducements  were 
held  out  to  him  to  Induce  him  to  make  It; 
to  which  he  resiwnded  there  were  no  induce- 
ments, and  that  it  was  his  free  and  voluntary 
act  Something  was  said  about  defendant's 
attorney,  and  he  was  Informed  that  his  at- 
torney would  be  there  In  the  morning.  "Dkere 
Is  a  conflict  in  the  evidence  regarding  de- 
fendant's condition  the  next  morning,  and, 
in  view  of  this  conflict  we  cannot  say  there 
was  anything  in  his  after  appearance  Indi- 
cating that  the  MMifesslon  was  involuntary. 

Such,  in  brief,  Is  the  evidence  relating  to 
the  confession.  The  trial  court  heard  it 
first,  the  Jtiry  being  excluded,  and,  finding 
that  the  confessions  were  prima  fade  ad- 
missible, directed  the  Jury  to  be  recalled,  and 
all  the  evidence  relating  to  the  confession 
was  read  In  its  presence. 

The  question  of  law  presented,  and  the  on- 
ly one  for  our  consideration,  relates  to  the 
admission  of  these  confessions  in  evidence. 
It  is  evident  there  were  no  promises  or  other 
inducements  held  out  to  defendant  to  elicit  a 
confession.  His  statements,  oral  and  writ- 
ten, If  not  voluntary,  were  brought  about 
through  fear  or  torture,  and  it  Is  with  that 
question  we  have  to  deal.  Confessions 
which  are  not  voluntarily  made,  but  are  ex- 
torted through  hope  or  fear  caused  by  in- 
ducements held  out  to  the  prisoner,  are  not 
competent  evidence  against  him.  Whether 
confessions  proposed  to  be  introduced  In  evi- 
dence against  a  prisoner  are  of  the  character 
Just  Indicated  Is  a  question  to  be  determined 
by  the  court  State  y.  Fidment  85  Iowa, 
Ml.  But  where  there  Is  a  conflict  of  evi- 
dence, and  the  court  Is  left  In  doubt  on  the 
question,  the  inquiry  should  be  left  to  the 
Jury,  with  the  direction  to  disregard  and  re- 
ject the  confession.  If,  upon  the  whole  evi- 
dence, they  are  satisfied  that  the  confession 
was  obtained  through  Improper  Influences. 
Com.  V.  Cuffee,  108  Mass.  286;  People  v. 
Howes,  81  Mich.  39A,  45  N.  W.  961;  Burdge 
V.  State,  53  Ohio  St  512,  42  N.  E.  594. 
When  the  confession  appears  on  Its  face  to 
be  free  and  voluntary,  as  the  one  made  by 
the  defendant  in  this  case,  the  burden  Is  on 
the  defendant  to  show  that  It  is  Incompetent 
Rufer  V.  State,  25  Ohio  St  464.  In  the  ab- 
sence of  such  a  showing,  the  weight  of  au- 
thority seems  to  be  that  when  there  is  a 
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general  objection  that  the  confession  was 
made  under  promises,  threats,  or  fear,  the 
burden  Is  on  the  state  to  show  that  It  was 
freely  and  voluntarily  made.  Bradford  t. 
State,  104  Ala.  68,  16  South.  107;  People  T. 
Rodriguez,  10  Gal.  50.  Adjuration  to  tell  the 
truth  Is  not  sufficient  to  Justify  the  rejection 
of  the  confession.  Sparf  v.  U.  S.,  156  IT.  S. 
51,  15  Sup.  Ct  273,  39  L.  Bd.  343;  Com.  T. 
Preece,  140  Mass.  276,  5  N.  E.  494;  King  t. 
State,  40 Ala.  314.  The  fact  that  the  confession 
was  induced  by  artifice,  deception,  or  fraud 
will  not  exclude.  People  v.  Barker,  60  Mich. 
270,  27  N.  W.  539;  State  v.  Staley,  14  Minn. 
105  (GU.  75);  Heldt  v.  State,  20  Neb.  402,  30 
N.  W.  626.  Fear  of  ultimate  consequences  of 
the  crime  will  not  be  sufficient  Allen  t. 
State,  12  111.  App.  190;  People  t.  Wentz,  37 
N.  Y.  804.  And  the  mere  fact  that  the  pris- 
oner is  in  custody  will  not  amount  to  undue 
Influence  or  fear.  State  y.  McLaughlin,  44 
Iowa,  92;  Com.  t.  Preece,  supra.  That  the 
prisoner  was  manacled  had  no  bearing. 
Hopt  V.  People,  110  U.  S.  674,  4  Sup.  Ct 
202,  28  L.  Ed.  262.  In  People  t.  John- 
son, 2  Wheeler,  Cr.  Gas.  261,  It  was  held 
no  valid  objection  that  defendant  had  been 
called  upon  to  touch  the  deceased's  body. 
But  if  the  confession  is  obtained  by  any  sort 
of  threats  or  violence,  or  by  any  direct  or 
implied  promises,  however  slight,  or  by  the 
exertion  of  any  Improper  Influence,  it  is  in- 
admissible. Inquisitorial  proceedings,  which, 
directly  or  indirectly,  menace  the  life  or  safe- 
ty of  the  prisoner,  and  are  calculated  to  pro- 
duce such  a  state  of  mind  as  that  the  an- 
swers given  to  the  questions  propounded  are 
not  free  and  voluntary,  will  not  be  tolerated. 
But  the  showing  must  be  such  as  to  induce 
the  belief  that  the  statements  were  the  re- 
sult of  an  involuntary  condition  of  mind. 
As  said  by  Puller,  C.  J.,  In  Wilson  v.  U.  S., 
162  D.  S.  613,  16  Sup.  Ct  895,  40  L.  Ed.  1090: 
"In  short,  the  true  test  of  admissibility  Is 
that  the  confession  is  made  freely,  volunta- 
rily, and  without  compulsion  or  inducement 
of  any  kind."  The  fact  that  the  confession 
was  made  to  a  public  officer  while  the  ac- 
cused was  under  arrest,  in  or  out  of  prison, 
or  was  drawn  out  by  bis  questions,  does  not 
necessarily  render  the  confession  involunta- 
ry; but,  as  one  of  the  circumstances,  such 
Imprisonment  may  be  taken  into  account  in 
determining  whether  or  not  the  statement  of 
the  prisoner  was  voluntary.  Hopt  v.  People, 
supra. 

We  have  already  said  that  the  confession 
In  this  case  Is  presumed  to  have  been  volun- 
tary, and  that  the  defendant  is  called  on  to 
introduce  enough  evidence  to  rebut  this  pre- 
sumption. It  was  the  province  of  the  Judge 
to  determine,  as  a  preliminary  question, 
whether  the  confessions  were  made  with  that 
degree  of  freedom  to  Justify  their  admission 
in  evidence,  or,  in  case  of  doubt  and  of  a 
conflict  in  the  evidence,  to  submit  the  ques- 
tion to  the  Jury,  under  proi)er  instructions, 
and,  unless  there  was  manifest  error  In  ad- 


mitting them  In  evidence,  this  court  will  not 
interfere.  Fife  v.  Com.,  29  Pa.  429.  The 
matter  rests  peculiarly  In  the  sound  discre- 
tion of  the  trial  Judge,  and,  while  bis  deci- 
sion is  subject  to  review,  this  court  will  not 
reverse  on  a  question  of  fact  unless  the  find- 
ing is  manifestly  against  the  weight  of  the 
evidence.  The  trial  court  saw  and  heard  the 
witnesses,  and  had  better  knowledge  of  the 
facts  than  we  can  possibly  have;  hence  its 
conclusion  will  not  be  disturbed,  tmless  clear- 
ly and  manifestly  erroneous.  State  y.  Sta- 
ley, 14  Minn.  110  (GU.  75);  Bartley  y.  Peo- 
ple, 156  IlL  238,  40  N.  E.  831;  Com.  v.  Preece, 
supra;  State  v.  Gorbam,  67  Vt.  367,  31  AtL 
845;  Fife  v.  Com.,  29  Pa.  429;  People  v. 
Wentz,  37  N.  Y.  305. 

Now,  In  the  case  at  bar  no  threats  were 
made,  and  no  promises  or  Inducements  held 
out  The  fear,  if  any,  under  which  defend- 
ant labored,  arose  from  other  causes  than  the 
conduct  of  the  officers  having  him  In  charge. 
He  was  searched,  his  clothing  removed,  and 
his  undershirt  kept  by  the  chief  of  police,  but 
this  was  not  unusual  or  extraordinary.  He 
was  handcuffed,  and  taken  in  the  presence  of 
the  dead  bodies  of  his.  victims,  but  this  would 
not  produce  fear  and  a  confession  from  an 
Innocent  man.  When  returned  to  the  Jail,  he 
said  to  the  chief  of  police  that  be  wished  to 
talk  with  him,  and  he  was  returned  to  the 
chief's  office  pursuant  to  this  request  He 
was  told  by  counsel  that  he  had  been  em- 
ployed to  look  after  his  Interests,,  and,  while 
counsel  was  not  allowed  to  talk  with  blm 
privately  on  Sunday  afternoon,  defendant 
was  told  that  he  could  see  him  Monday 
morning,  and  at  the  time  the  written  confes- 
sion was  made  was  again  informed  of  that 
fact  He  made  no  request  to  see  counsel  aft- 
er being  Informed  of  these  facts.  When 
brought  before  the  chief  of  police,  Sunday 
evening,  pursuant  to  hi»own  request,  he  was 
not  "browbeaten"  or  unduly  questioned  by 
that  officer.  The  talk  was  general,  and  the 
firearms  shown  him  were  relics  that  were  ex- 
plained, and  their  history  given.  He  was  in 
no  way  threatened  therewith.  Much  of  the 
time  while  before  the  chief  on  Sunday  even- 
ing defendant  was  smoking.  He  was  ques- 
tioned regarding  his  whereabouts,  and,  when 
he  asked  about  pleading  guilty,  the  chief 
said,  "No;  he  wanted  to  know  who  else  was 
with  him."  When  the  confession  was  made, 
there  was  no  questioning.  The  prisoner 
gave  a  connected  account  of  the  entire  trans- 
actlcMi.  When  the  county  attorney  came,  he 
asked  the  defendant  If  bis  confession  had 
been  freely  made,  and  If  any  inducements 
had  been  offered,  and  defendant  said,  "No." 
When  the  county  attorney  started  to  leave 
during  a  break  in  the  confession,  the  pris- 
oner called  him  back,  and  said,  "I  will  tell 
you  what  I  know."  After  making  the  writ- 
ten confession,  he  asked  the  county  attorney 
if  he  could  not  make  him  some  kind  of  a 
promise,  and  the  county  attorney  said,  "No."' 
While  making  this  confession,  the  defendant 
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was  not  apparently  excited,  but  sat  smoking 
«  cigar  most  of  the  time.  He  was  advised 
by  a  fellow  prisoner  that  the  best  way  out 
was  to  plead  guilty,  and  trust  to  the  mercy 
«f  the  court  The  material  parts  of  the  con- 
fessions correspond  with  the  proven  Jtacts, 
and,  as  defendant  was  not  Informed  by  any 
one  as  to  what  tlie  evidence  against  him  was, 
this  should  be  regarded  as  a  strong  circum- 
stance tending  to  show  the  truth  of  the 
statement,  and  tliat  it  was  not  manufactured 
out  of  fear,  or  by  reason  of  the  inquisitorial 
character  of  the  proceedings. 

In  view  of  this  record,  and  of  the  evidence 
on  which  the  trial  court  acted  in  admitting 
the  confessions,  we  are  not  prepared  to  hold 
that  it  abused  Its  discretion,  or  that  the  con- 
fessions were  obtained  In  such  a  manner  as 
that  they  should  be  excluded.  All  of  the  evi- 
dence was  submitted  to  the  Jury  under  prop- 
er Instructions,  and  the  defendant  had  the 
benefit  of  the  showing  made.  The  case  is 
not  stronger  In  Its  facts  than  the  following, 
where  confessions  were  held  voluntary: 
Com.  V.  Cuffee,  108  Mass.  287;  Com.  v.  Smith, 
119  Mass.  311;  Com.  v.  Preece,  supra;  Sparf 
V.  U.  S.,  156  U.  S.  52,  15  Sup.  Ct  273,  39  L. 
Ed.  243;  People  t.  Wentz,  supra;  Boesel  v. 
State.  62  N.  J.  Law,  227,  41  Atl.  408;  State 
V.  Tmsty,  1  Penn.  319,  40  AtL  766;  People  v. 
Kennedy,  159  N.  Y.  346,  54  N.  E.  51,  which 
Is  a  very  strong  case;  Com.  v.  Chance,  174 
Mass.  248,  54  N.  E.  551.  We  will  not  take 
the  space  needed  to  quote  from  these  cases 
in  support  of  our  holding.  It  Is  sufficient  to 
say  that  they  fully  sustain  the  conclusion 
reached.  In  Flagg  v.  People,  40  Uich.  706, 
defendant  was  told  by  the  officers  having 
him  in  charge  that  the  best  thing  he  could 
do  was  to  own  up.  Defendant  in  that  case 
was  weak-minded,  and  the  officers  also  gave 
him  some  Intoxicating  liquor  before  he  made 
the  confession.  In  State  v.  McGullnm  (Wash.) 
51  Pac.  1044,  defendant  was  placed  In  a  dun- 
geon, and  kept  there  for  six  days,  and  was 
taken  out  from  time  to  time,  and  asked  if  he 
would  confess.  On  his  refusal  to  do  so,  he 
was  returned.  Finally,  he  made  the  confes- 
sion that  was  rejected.  Gallagher  v.  State 
(Tex.  Or.  App.)  60  S.  W.  888,  also  relied  on 
by  appellant,  is  based  on  a  stiatute,  and  is 
easily  distinguishable.  U.  S.  v.  Bram,  168 
U.  S.  S32,  18  Sup.  Ct.  183,  42  L.  Ed.  568,  is 
the  strongest  case  cited  by  the  appellant,- and 
If  the  rule  there  announced  were  followed  it 
would  call  for  a  reversal  of  this  Judgment 
We  do  not  regard  the  majority  opinion  as 
sound,  and  in  this  we  are  not  alone.  See 
State  V.  Trusty  and  Roesel  v.  State,  supra, 
and  Wigmore's  notes  to  section  213,  1  Oreenl. 
Ev.;  also  note  10  to  section  219,  Id.  We 
prefer  the  dissenting  opinion  of  Justice 
BreWer  filed  in  that  case.  While  there  are 
other  cases  that  would  seem  to  call  for  a  re- 
versal of  the  Judgment,  the  ones  we  have 
cited  abundantly  sustain  our  position,  and 
seem  to  announce  the  more  modem  and  more 
sensible  rale.    As  said  by  Earl,  J.,  in  Reg.  t. 


Baldry,  2  Denison  &  P.  Gr.  Gas.  430:  "In 
many  cases  where  confessions  have  been  ex- 
cluded. Justice  and  common  sense  have  been 
sacrificed,  not  at  the  shrine  of  mercy,  but  at 
the  shrine  of  guilt"  Courts  have  frequently 
gone  to  the  extreme  in  their  anxiety  to  pro- 
tect the  defendant's  rights,  unmindful  of  the 
fact  that  the  peace  and  good  order  of  society 
should 'also  be  protected.  We  do  not  think 
there  was  such  an  abuse  of  discretion  in  the 
trial  court  in  admitting  the  confessions  as  to 
Justify  us  in  interfering.    Affirmed. 


STATB  V.  MAXWELL. 

(Supreme  Court  of  Iowa.     April  10,  1901.) 

BMBBZZLEMENT—aALBSMAN—VBmTE— PLACE 

OF   ACCOUNTINQ. 

Where  a  salesnuin,  reouired  to  collect  for 
articles  sold,  and  report  sn^  sales  to  and  make 
settlements  with  the  office  of  his  employer,  in  P. 
county,  made  sales  In  other  counties,  collected 
the  price,  and,  without  reporting  it  converted 
the  money,  in  a  prosecution  for  emb^lement  in 
P.  comity  it  was  error  to  direct  a  verdict  of  not 
ftuilty  on  the  ground  that  the  offense  having 
been  committed  in  another  county,  the  conrt 
had  no  jurisdiction,  since,  as  defendant's  obliga- 
tion was  to  account  to  his  employer  in  P.  coun- 
ty, the  venue  was  properly  laid  there. 

Appeal  from  district  court  Polk  county; 
S.  F.  Prouty,  Judge. 

Defendant  was  indicted  by  the  grand  Jury 
of  Folk  county  for  embezzlement  and  in  due 
course  of  time  put  upon  trial.  After  the 
state  bad  rested  its  case,  and  some,  if  not 
all,  the  evidence  for  the  defense  had  been 
introduced,  the  trial  Judge,  on  his  own  mo- 
tion, instructed  the  Jury  to  return  a  verdict 
of  not  guilty,  giving  as  a  reason  that  the  of- 
fense being  shown  not  to  have  been  commit- 
ted In  Folk  county,  the  court  had  no  Juris- 
diction. Such  a  verdict  was  returned.  The 
state  appeals.    Reversed. 

Milton  Remley,  Atty.  Gen.,  and  Chas.  A 
Van  Week,  Asst  Atty.  Gen.,  for  the  State. 

WATERMAN,  J.  The  United  Typewriter 
&  Supplies  Company  was  a  concern  located 
In  Des  Moines,  and  engaged  in  the  sale  of 
typewriting  machines.  Defendant  was  in  its 
employ,  under  an  oral  contract  on  a  salary; 
his  duty  being  to  sell  machines,  which  were 
shipped  to  him,  as  he  directed,  from  Des 
Moines.  He  was  to  collect  for  machines  so 
sold,  and  report  such  sales  to,  and  make  set- 
tlements with,  the  Des  Moines  office,  in  Polk 
county.  This  is  the  undisputed  testimony. 
It  further  appears  that  defendant  sold  cer- 
tain machines  In  counties  other  than  Folk, 
collected  the  price,  and,  without  reporting 
the  same,  converted  the  money  to  his  own 
use.  The  case  of  State  v.  Hengen,  106  Iowa, 
711,  77  N.  W.  458,  is  on  all  fours  with  the 
one  at  bar,  and  this  court  there  held  that 
Jurisdiction  to  try  the  defendant  was  in  the 
county  in  which  he  had  agreed  to  account  to 
bis  employer.  The  question  Is  quite  fully  dis- 
cussed in  that  case,  and  many  authorities 
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are  reviewed.  We  do  not  feel  Justified  In 
again  examining  the  matter.  That  case  is 
decisive  of  the  one  at  bar.  The  trial  court 
bad  Jurisdiction,  and  the  Issue  of  fact  should 
have  been  left  to  the  Jury.    Reversed. 


STATE  T.  HAMANN. 
(Supreme  (3ourt  of  Iowa.    April  10,  1901.) 

SEDUCTION  —  WORD  "ARTIFICIAL"  —  USE  FOR 
"ARTIFICE"— HARMLESS  ERROR— REQUEST- 
ED INSTRUCTION— REFUSAL. 

1.  Where  the  trial  court  charged  that,  in  order 
to  constitute  seduction,  the  sexual  intercourse 
must  have  been  induced  through  some  false 
promise  or  "artifice"  by  which  the  prosecuting 
witness  was  deceived,  the  fact  that  in  defining 
"seduction,"  in  the  same  paragraph,  the  court 
inadvertently  stated  that  there  must  have  been 
some  "artifidal"  or  false  promise  was  not  prej- 
udicial to  defendant. 

2.  A  requested  instmction  which  contained 
only  matter  covered  by  the  charge  of  the  court 
was  properly  refused. 

Appeal  from  district  court,  Lyon  county; 
George  W.  Wakefield,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  seduction,  and  appeals  from  the  Judgment 
thereon.    Affirmed. 

Parsons  &  Rinllcer,  for  appellant  Milton 
Remley,  Atty.  Gen.,  and  Chas.  A.  Van  Yleck, 
Asst  Atty.  Gen.,  for  the  State. 

SFTERWIN,  J.  The  trial  court  Instructed 
in  the  language  following  in  one  of  its  para- 
graphs: "The  exact  amount  or  kind  of  se- 
ductive arts  necessary  to  constitute  seduction 
cannot  be  defined,  but  there  must  be  some 
artificial  or  false  promise  or  flattery  or  de- 
ception by  which  the  virtuous  female  is  in- 
duced to  surrender  her  person  to  the  ac- 
cused. •  •  •  Seduction  may  be  made  out 
by  the  practice  of  arts,  or  by  flattery,  or  by 
deception,  or  by  false  representations.  You 
will  consider  all  the  facts  and  circumstances 
in  evidence,  and  determine  therefrom  wheth- 
er the  alleged  sexual  intercourse  between  de- 
fendant and  said  Martha  M.  O.  Bauer  was 
in  fact  induced  or  brought  about  by  any 
false  promise,  flattery,  or  artifice,  by  which 
she  was  deceived."  Complaint  is  made  of 
the  use  of  the  word  "artificial."  In  the  opin- 
ion written  In  this  case  when  here  on  a  for- 
mer appeal  (80  N.  W.  1064)  this  word  waa 
used  in  what  purported  to  be  a  literal  quota- 
tion from  State  v.  Fitzgerald,  63  Iowa,  268, 
19  X.  W.  202,  and  was  plainly  so  used  by  in- 
advertence; for  it  is  not  found  in  that  case, 
and  was  substituted  for  the  word  "artifice." 
It  must  be  conceded  that  it  is  not  as  direct 
and  certain  in  Its  meaning  as  the  latter 
word,  and  we  do  not  approve  its  use  In  place 
thereof.  But  it  does  not  follow  that  It  was 
prejudicial  in  this  case,  as  the  court,  further 
along  in  the  same  paragraph  of  its  charge, 
told  the  jury,  in  effect,  that  seduction  was 
not  proven  unless  the  sexual  Intercourse  was 
induced  by  "false  promise,  flattery,  or  arti- 
fice, by  which  she  was  deceived."     Then, 


again,  one  of  the  universal  definitions  of  the 
word  "artificial"  is  "artful,"  subtle,  crafty, 
and  ingenious,— so  nearly  like  that  of  "arti- 
fice" that  an  attempted  "distinction  wonid 
be  without  a  difference."  Nor  does  any  pre- 
sumption arise  that  the  Jury  would  give  the 
word  ufied  a  meaning  foreign  to  the  subject- 
matter  before  it;  and.  Indeed,  we  are  In- 
clined to  the  view  that,  as  used.  It  was  sug- 
gestive of  the  definition  we  have  already 
given,  and  if  so  there  certainly  was  no  preju 
dice.  The  word  "artifice"  has  many  defini- 
tions, but  no  one  will  claim  that  a  Jury  would 
misunderstand  the  sense  In  which  It  was 
used  in  a  seduction  case.  There  was  no  er- 
ror in  refusing  the  Instructions  asked  by 
the  defendant.  The  court  covered  the  ease 
fully  and  fairly  in  itS  own  charge,  and  sub- 
mitted the  issue  therein  to  the  Jury.  The 
verdict  flnds  ample  support  in  the  evidence, 
and  the  Judgment  Is  affirmed.   Affirmed. 


M.  M.  WALKER  CO.  v.  DUBUQUE  FKUIT 
&  PRODUCE  (X).  et  al. 

(Supreme  Court  of  Iowa.    April  11,   1801.) 
FACTORS— USAGE— SALE  ON  CREDIT— CHARaSS 

AND   ADVANCES  —  NOTICE  TO  PRINCIPAL  — 

WAIVER    OF    LIEN— INSTRUCTIONS— WAIVER 

OF  ERROR. 

1.  Acquiescence  in  the  court's  erroneous  view 
of  the  law,  by  amending  the  pleadings  and  in- 
troducing evidence  to  meet  the  opinion,  is  not  a 
waiver  of  the  error,  precluding  the  party  from 
insisting  on  a  correct  statement  of  the  law  in 
the  instructions. 

2.  In  the  absence  of  instructions  or  usage  to 
the  contrary,  a  factor  has  implied  power  to  sell 
the  goods  of  his  principal  on  a  reasonable  cred- 
it, provided  he  exercises  due  care  with  respect 
to  the  responsibility  of  the  purchaser  and  in  the 
collection  of  the  price. 

3.  Where  a  sale  by  a  factor  is  not  made  for 
the  purpose  of  enforcing  his  lien  for  charges 
and  advances,  and  no  subseijuent  instructions 
are  received,  the  question  of  the  principal's  right 
to  notice  is  not  involved,  and  should  not  be  sub- 
mitted to  the  jury. 

4.  Though  a  factor  has  a  Hen  on  his  principal's 
goods  for  charges  and  advancements,  ne  has  no 
right  to  sell  them  after  learning  that  the  prin- 
cipal has  already  sold  them,  unless  such  sale 
is  necessary  for  the  enforcement  of  his  lien. 

5.  Where  a  factor  by  wrongful  sale  of  his 
prindpal's  goods  waives  his  lien  for  advances 
and  charges,  one  purchasing  of  the  owner  before 
the  sale  by  the  factor  may  recover  the  goods 
of  the  buyer  without  deduction  of  the  amount 
of  the  advances,  which  in  that  event  conatitnte 
but  a  naked  debt  of  the  principal. 

Appeal  from  district  court  Dubuque  coun- 
ty; Fred  O'Donnell,  Judge. 

Action  In  replevin  for  apples.  See  76  N.  W. 
678.  From  verdict  and  Judgment  against 
them,  defendants  anieaL    Reversed. 


J.  C.  LonguevlUe,  for  appellants. 
Dohs  and  Lyon  &  Lyon,  for  appellee. 


C.  N. 


LADD,  3.  One  Scott  Of  Medina,  N.  Y.. 
consigned  to  the  Dubuque  Fruit  &  Produce 
Company,  a  corporation  engaged  In  business 
as  a  common  commission  merchant  four  car 
loads  of  apples.  A  comparatively  few  bar- 
rels of  these  had  been  sold  prior  to  Decern- 
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ber  17,  1896,  wben  Scott  reached  Dubuque. 
Ue  InterTiewed  Muntz,  the  president  and 
manager  of  the  company,  who  then  advanced 
flOO  In  addition  to  that  previously  paid,  and 
then  visited  plaintiff,  to  whom  It  Is  claimed 
be  sold  all  the  apples.  The  theory  of  the 
plaintiff  la  that  Scott  sold  to  it  the  apples  on 
Muutz's  suggestion,  and  that  when  Cyril 
Walker,  a  representative  of  the  firm,  pre- 
sented Scott's  order  on  the  company  for  ap- 
ples, the  latter,  through  Muntz,  at  first  offer- 
ed to  deliver  them  upon  repayment  of  the 
money  advanced,  together  with  freight,  cart- 
age, storage,  and  commission,  which  Walker 
said  he  would  pay,  but  soon  thereafter  stat- 
ed that  he  had  changed  his  mind,  and  refus- 
ed to  turn  them  over.  On  the  other  hand,  the 
defendants  Insist  that  they  supposed  that 
the  company  was  to  handle  the  apples,  until 
Walker  and  Scott  entered  the  company's 
place  of  business  to  examine  the  apples,  on 
the  morning  of  the  18th  of  December;  that  a 
sale  to  plaintiff,  or  the  i>ayment  of  advances 
or  charges  by  Walker,  was  not  mentioned 
by  or  to  Walker,  nor  was  any  order  present- 
ed; that  Muntz  offered  to  let  the  apples  go, 
upon  the  payment  of  advances  and  charges, 
but  Scott  refused  to  pay  drayage,  storage, 
and  commission;  that  the  latter  then  said 
he  wanted  them  sold,  regardless  of  price, 
and  the  company  made  a  sale  shortly  after- 
wards to  one  Cartigney,  a  nephew  of  Muntz, 
and  an  employ^  In  his  wife's  store,  of  which 
he  was  manager,  receiving  |5  in  cash  and  a 
promissory  note  for  the  remainder,  payable 
in  30  days.  It  was  held  on  the  former  trial 
that  the  evidence  was  such  that  the  issues 
respecting  the  bona  fides  of  this  alleged  sale 
to  Cartigney,  and  the  waiver  of  the  compa- 
ny's lien  for  advances  and  charges,  should 
have  been  submitted  to  the  Jury.  76  N.  W. 
074. 

1.  After  both  parties  had  rested,  the  court 
suggested  the  notion  that  a  sale  on  credit, 
unless  so  authorized,  would  be  of  no  validity. 
Thereupon  defendants  offered  evidence  of 
the  existence  of  a  general  custom  among 
commission  merchants  throughout  the  coun- 
try to  sell  on  30  days,  or  longer  time,  and 
amended  their  answer  accordingly.  Appellee 
insists  that,  having  acquiesced  in  this  erro- 
neous view,  the  error  was  waived.  We  know 
of  no  rule  which  precludes  a  party  from 
meeting  the  opinion  of  the  trial  court  in  the 
matter  of  pleading  and  the  introduction  of 
evidence,  and  yet  Insisting  upon  a  correct 
statement  of  the  law  in  thfe  instructions.  In- 
deed, it  Is  a  general  principle  that  no  more 
need  be  proved  than  sufficient  to  entitle  a 
party  to  the  particular  relief  demanded;  and 
if  evidence  was  onnecessarily  introduced, 
even  though  at  the  court's  suggestion,  this 
did  not  waive  the  right  to  have  the  Jury 
told,  as  a  matter  of  law,  that  the  factor,  in 
the  absence  of  instructions,  if  not  against 
custom,  might  sell  on  reasonable  credit  The 
point  that  the  assignment  of  error  is  not  suf- 
ficiently specific  is  without  merit 


2.  The  apples  were  consigned,  without  in- 
structions, to  be  sold  by  the  Dubuque  Fruit 
ft  Produce  Company  on  commission.  It 
claimed  to  have  sold  them  to  Cartigney  on 
SO  days'  time,  and  took  his  note  for  all  save 
|6  of  the  purchase  price.  The  court,  in  sub- 
stance, advised  the  Jury  that  unless  a  gener- 
al custom  of  commission  merchants  to  sell 
on  credit  was  shown,  this  sale  was  invalid, 
and  in  doing  so  seems  to  have  relied  on 
Payne  v.  Potter,  9  Iowa,  S49,  and  Durant  v. 
Fish,  40  Iowa,  650.  In  the  first  of  these  the 
agent  selling  the  horse  was  not  a  factor,  as 
he  does  not  appear  to  have  sold  on  commis- 
sion; and  the  opinion  proceeds  on  the  theo- 
ry that  be  was  merely  an  agent  with  special 
authority  to  sell.  A  factor  or  a  commission 
merchant  has  been  defined  to  be  an  agent 
employed. to  sell  property  intrusted  to  his 
possession  by  and  for  bis  principal,  for  a* 
compensation  usually  designated  a  "commls- 
Mon,"  but  sometimes  "factorage."  McOraft 
T.  Rugee,  60  Wis.  406,  19  N.  W.  B80;  Man- 
ufacturing Co.  V.  Peak,  89  Tex.  209,  34  a  W. 
102;  12  Am.  &  Eng.  Enc.  Law,  628.  His 
agency  with  respect  to  the  particular  prop- 
erty is  general,  unless  expressly  limited  by 
instructions.  In  Durant  v.  Fish  It  was  only 
held  that  the  factor  was  not  liable  op  loss  re- 
sulting from  retaining  goods  after  refusal  to 
sell  on  credit  to  an  irresponsible  person.  The 
question  is  res  Integra  in  this  state,  and  we 
are  inclined  to  hold,  In  accord  with  the  great 
weight  of  authority,  that,  in  the  absence  of 
instructions  or  usage  to  the  contrary,  the  fac- 
tor has  the  implied  power  to  sell  the  goods 
of  his  principal  upon  a  reasonable  credit, 
provided  he  exercises  due  care  with  respect 
to  the  responsibility  of  the  purchaser  and  in 
the  collection  of  the  price.  Burner  Co.  v.  Od- 
Iln,  51  N.  H.  50,  12  Am.  Rep.  45;  Roosevelt 
▼.  Doherty,  129  Mass.  801,  37  Am.  Rep.  356; 
Van  Alen  v.  Vanderpool,  6  Johns.  69,  5  Am. 
Dec.  192;  Laussatt  v.  Llppincott  (Fa.)  9  Am. 
Dec.  440;  Edgerton  v.  Michels,  66  Wis.  124, 
28  N.  W.  748,  28  N.  W.  408;  Joslin  v.  Cowee, 
52  N.  Y.  90;  Pinkham  v.  Crocker,  77  Me.  563, 
1  AU.  827;  Meachem,  Ag.  $  900.  And  he 
may  take  a  note  for  the  purchase  price  for 
his  principal's  benefit.  Grcely  v.  Bartlett  1 
Me.  178, 10  Am.  Dec.  54;  Ooodenow  v.  Tyler, 
7  Mass.  36,  5  Am.  Dec.  22. 

3.  Another  point  raised  was  whether  the 
factor  or  commission  company  was  bound  to 
give  notice  before  selling,  to  reimburse  it 
for  advances  made  and  expenses  incurred. 
If  it  can  be  said  that  no  instructions  were 
given,  then  the  matter  of  sale  is  within  the 
discretion  of  the  factor;  and,  as  that  is  the 
purpose  of  his  employment,  he  may  sell  in 
the  ordinary  course  of  trade  without  consult- 
ing his  principal.  Butterfleld  v.  Stephens,  59 
Iowa,  596,  13  N.  W.  751;  12  Am.  &  Eng. 
Enc.  Law,  651.  It  is  only  when  there  are 
special  instructions  with  respect  to  price  or 
time  of  sale,  or  the  like,  that  notice  is  re- 
quired before  the  property  may  be  disposed 
of  on  different  terms  or  at  an  earlier  date. 
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Hallo  well  v.  Fawcett,  30  Iowa,  491;  Mooney 
T.  Musser,  45  Ind.  116.  See  Baugh  v.  Kirk- 
patrlck,  64  Pa.  84,  93  Am.  Dec.  676,  wherein 
It  was  beld  that  the  right  to  sell  to  satisfy 
the  factor's  lien  might  not  be  snspended  by 
the  attachment  of  the  property.  Perhaps 
the  clearest  statement  of  the  law  on  this 
subject  Is  found  in  Brown  t.  McGran,  14  Pet. 
479,  10  Ll  Ed.  550:  "Wherever  a  consign- 
ment is  made  to  a  factor  for  sale,  the  con- 
signor has  a  right,  generally,  to  control  the 
sale  thereof  according  to  his  own  pleasure, 
from  time  to  time,  If  no  advance  has  been 
made  or  liability  Incurred  on  account  there- 
of; and  tbe  factor  Is  bound  to  obey  his  or- 
ders. This  arises  from  the  ordinary  relation 
of  principal  and  agent  If,  however,  the  fac- 
tor makes  advances  or  Incurs  liability  on  ac- 
count of  the  consignment,  by  which  he  ac- 
•qulres  a  special  property  therein,  then  the 
factor  has  the  right  to  sell  so  much  of  the 
consignment  as  may  be  necessary  to  reim- 
burse advances  or  meet  liabilities,  unless 
there  Is  some  existing  agreement  between 
himself  and  the  consignor  which  controls 
or  varies  this  right  Thus,  for  example,  if 
contemporaneous  with  the  consignment  and 
advances  or  liabilities  there  are  orders  given 
by  the  consignors,  which  are  assented  to  by 
the  factor,  that  the  goods  shall  not  be  sold 
until  a  fixed  time.  In  such  a  case  the  consign- 
ment is  presumed  to  be  received  by  tbe  fac- 
tor subject  to  the  orders;  and  he  is  not  at 
liberty  to  sell  the  goods  to  reimburse  his  ad- 
vances or  liabilities  until  after  that  time  has 
elapsed.  The  same  rule  will  apply  to  orders 
not  to  sell  below  a  fixed  price,  unless.  Indeed, 
the  consignor  shall,  after  due  notice  and  re- 
quest refuse  to  provide  any  other  means  to 
reimburse  the  factors.  And  in  no  case  will 
the  factor  be  at  liberty  to  sell  the  consign- 
ment contrary  to  the  orders  of  the  consignor, 
although  he  has  made  advances  or  Incurred 
liabilities  thereon.  If  tbe  consignor  stands 
ready  and  offers  to  reimburse  and  discharge 
such  advances  and  llabilitlea  On  the  other 
band,  where  tbe  consignment  is  made  gener- 
ally, without  any  specific  orders  as  to  the 
time  or  mode  of  sale,  and  the  factor  makes 
advances  or  Incurs  liabilities  on  the  footing 
of  such  consignment  there  the  legal  pre- 
sumption Is  that  the  factor  Is  Intended  to  be 
clothed  with  the  ordinary  rights  of  factors 
to  seU,  In  tbe  exercise  of  a  sound  discretion, 
at  such  time  and  In  such  a  mode  as  the 
usage  of  trade  and  his  general  duty  re- 
quire, and  to  reimburse  himself  for  his  ad- 
vances and  liabilities  out  of  the  proceeds  of 
the  sale;  and  the  consignor  has  no  right  by 
any  subsequent  orders,  given  after  advances 
have  been  made  or  liabilities  Incurred  by  tbe 
factor,  to  suspend  or  control  this  right  of 
sale,  except  so  far  as  respects  the  surplus  of 
the  consignment  not  necessary  for  the  reim- 
bursement of  such  advancements  or  liabili- 
ties." But,  owing  to  present  facilities  for 
quick  communication,  it  may  well  be  said 
tbat  tbe  rule  concerning  the  right  to  sell  In 


order  to  satisfy  advances,  etc.,  Is  too  strong- 
ly stated  in  that  case.  The  Interest  of  the 
principal  in  the  property,  the  relationship  of 
the  parties  as  principal  and  agent  and  the 
nature  of  the  transaction  are  such  that  sub- 
aequoit  directions  should  be  obeyed,  and 
the  goods  not  sold  in  disregard  of  these  un- 
til the  principal  has  been  afforded  a  reason- 
able opportunity  to  discharge  the  factor's 
lien,  unless  an  immediate  sale  be  necessary 
to  save  the  lien  from  loss.  It  was  so  held 
hi  Marfield  v.  Goodhue,  3  N.  Y.  62.  See,  al- 
so. Hilton  V.  VanderbiU.  82  N.  Y.  591.  The 
same  principle  was  recognized  In  PtiUlIps  t. 
Scott,  43  Mo.  86,  97  Am.  Dec.  369,  where 
it  was  said  that  on  a  sale.  If  necessary  to 
avoid  loss,  the  factor's  discretion  might  not 
be  controlled.  See,  also,  Howard  v.  Smttli, 
56  Mo.  316.  Hence,  as  said  on  the  formet 
bearing,  "The  produce  company  had  no  right 
to  sell  after  learning  of  the  sale  to  Walker, 
unless  found  necessary  to  the  enforcement 
of  its  lien."  No  claim  was  made  that  tbe 
sale  was  necessary  to  protect  the  company, 
and  the  evidence  is  conclusive  that  such  was 
not  its  purpose.  No  subsequent  Instructions 
had  been  given,  and  tbe  issue  with  respect 
to  necessity  of  notice,  save  of  the  sale  to 
plaintiff,  ought  not  to  have  been  submitted 
to  the  jury. 

4.  In  view  of  another  trial,  some  other 
matters  ought  to  be  disposed  of.  This  Is  not 
an  action  for  conversion,  bat  for  the  pos- 
session of  tbe  property;  and,  even  though 
all  tbe  defendants  may  have  participated  in 
the  conversion  of  the  apples,  only  those  In 
possession  when  the  suit  was  brought  can  be 
beld  liable  for  their  return.  If  Qaitigney  was 
in  tbe  sole  and  exclusive  possession  of  the 
apples,  the  jury  ought  to  have  been  allowed 
to  find  in  favor  of  the  other  defendants. 
Whether  he  was  In  such  possession,  or  ex- 
ercised control  over  them  in  connection  with 
the  produce  company,  was  an  Issue  proper 
for  the  jury's  determination.  The  evidence 
showed  tbat  Muntz  neither  had  nor  dalmed 
any  Interest  In  the  apples,  and  acted  through- 
out solely  In  tbe  capacity  of  the  manager  of 
the  company  to  which  the  apples  had  been 
shipped,  and  In  whose  possession  they  con- 
tinued at  least  till  sold  to  Oartigney.  Tbe 
motion  to  direct  the  verdict  In  his  favor 
should  have  been  sustained.  Shinn,  Repl.  { 
70.  Again,  If  the  lien  for  advances  and  char- 
ges was  waived,  the  plaintiff  was  entitled  to 
recover  the  possession  (tf  the  apples,  or  their 
value,  without  deduction  of  the  amount  of 
the  advances  and  charges,  which  In  tbat 
event  C(mstltuted  but  a  naked  debt  of  Scott 
to  the  company.  If  such  lien  was  not  waiv- 
ed, the  defendants  bad  the  right  to  retain 
the  possession  of  the  apples,  and  the  produce 
company  would  only  be  liable  in  a  proper 
action  for  any  balance  which  remained  In 
its  hands,  or  should  have  remained,  after  a 
prudent  disposal  of  tbe  property.  The  ob- 
jections to  the  fourteenth  instruction  may 
be  obviated  on  another  trial,  and  it  is  sug- 
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gested  that  the  precise  Issues  be  stated  to 
the  jury.  Instead  of  deTotlng  10  of  the  In- 
Btnictlons  to  a  substantial  repetition  of  the 
pleadings. 

The  point  made  by  appellee  concerning 
motions  to  direct  rerdlct  is  disposed  of  in 
German  Sav.  Bank  t.  Bates  Addition  Imp. 
Co.  (Iowa)  82  N.  W.  1006. 

Beversed. 


In  re  BROWN'S  ESTATES. 
(Sopreme  Coort  of  Iowa.    April  10,  1901.) 

BXBCUTORS  AND  ADMINIEJITRATORS— ASSETS-^ 
DDTT  TO  ACCOUNT-LIABILITY  FOR  INTER- 
EST —  LIABILITY  OF  EXECUTOR  —  BANKS  — 
JOINT  DEPOSIT— JOINT  PROPERTY  OF  HUS- 
BAND AND  WIFBt-SOFFIClBNCY  OF  BVI- 
DBNCE-OIFTS. 

1.  Evidence  of  a  banker's  nnderstanding  that 
certain  money  deposited  with  him  by  deceased, 
for  which  the  certificates  were  issned  jointly 
to  deceased  and  his  wife,  belonged  to  the  fw> 
mer,  is  entitled  to  do  weight  on  an  issue  be- 
tween the  executor  and  the  wife  as  to  the  own- 
ership of  such  money. 

2.  A  husband  deposited  money  in  a  bank,  and 
took  the  certificate  in  the  name  of  himself  and 
wife.  The  wife  testified,  in  a  suit  against  the 
executor  of  the  husband,  that  she  had  bought  a 
portion  of  the  farm  25  years  before;  and  the 
executor,  y^o  was  the  son  of  deceased,  testified 
that  the  money  deposited  was  earned  on  the 
farm.  Held  not  to  show  that  the  money  was 
not  Jointly  owned  by  the  husband  and  wife,  as 
indicated  by  the  joint  certificate. 

3.  A  husband  deposited  money  in  a  bank,  and 
took  the  certificate  jointly  in  the  names  of  him- 
self and  wife,  and  stated  to  the  banker  that  he 
did  so  to  enable  the  wife  to  draw  the  money  on 
his  death.  He  was  informed  by  the  banka 
that  the  latter  would  pay  either  husband  (» 
wife.  The  husband  gave  the  certificate  to  the 
wife  to  keep,  but  there  was  no  evidence  that 
he  Intended  to  part  with  the  title  thereto.  Beld 
not  sufficient  to  show  a  gift  to  the  wife,  and 
hence  would  not  prevent  one-half  of  such  sum 
from  naming  to  tne  executor  of  the  husband. 

4.  Such  evidence  was  not  sufficient  to  show 
that  the  money  was  left  with  the  banker  as 
trustee,  bis  obligation  being  similar  to  that  of 
the  maker  of  a  note. 

5.  Where  an  execntor  receives  money  belong- 
ing to  a  third  person,  and  does  not  use  it  for 
the  benefit  of  ue  estate,  but  for  his  own  nse, 
and  reports  it  as  estate  property,  such  person 
cannot  hold  the  executor  Uable  on  objections  to 
his  aooonnt  in  the  probate  conrt,  but  must  re- 
sort to  an  action  In  a  conrt  of  competent  juris- 
diction. 

6.  Where  an  executor  uses  estate  moneys  for 
his  own  purposes,  he  Is  chargeable  with  inter- 
est thereon. 

Appeal  from  district  court,  Jones  county; 
H.  M.  Bemley,  Judge. 

Upon  the  death  of  John  Brown,  in  Decem- 
ber, 1800,  his  wife,  Mary,  and  son,  Maurice, 
were  appointed  executors  of  his  estate.  In 
Febmary,  1896,  Maiirlce  stated  in  his  report 
as  execntor  that  deceased  had  deposited  In 
the  Bank  of  L.  Schoonover  at  the  time  of 
his  death,  evidenced  by  certificates  of  de- 
posit, $1,600,  of  which  he  had  no  Imowledge 
In  filing  the  inventory,  and  asked  that  the 
same  be  distributed  one-third  to  his  mother 
and  the  balance  to  him,  as  he  had  purchased 
hlB  sister's  Interest    To  this  the  mother  filed 


objections,  supported  by  her  affidavit  that 
the  certificates  were  her  Individual  property, 
but  these  were  subsequently  withdrawn,  and 
the  report  approved.  December  8th  follow- 
ing, Maurice  filed  his  final  report,  to  which 
the  widow  filed  exceptions,  averring,  in  sub- 
stance, that  the  certificates  referred  to  be- 
longed to  her,  and  ought  not  to  be  Included 
In  the  settlement  of  the  estate;  that  said 
Maurice  never  had  but  |1,000  thereof,  and 
that  was  loaned  to  him  by  his  mother  to  en- 
able him  to  purchase  his  sister's  Interest; 
that  she  neither  signed  nor  was  consulted 
about  any  of  the  reports  filed;  that  she  was 
induced  to  withdraw  her  objections  to  the 
former  report  by  his  promise  to  supiwrt  and 
maintain  her,  which  he  had  failed  to  carry 
out,— all  to  mislead  and  cheat  said  widow. 
And  she  prays  that  the  approval  of  the  for- 
mer report  be  set  aside,  and  the  executor  be 
required  to  account  for  said  money.  Later, 
Maurice  filed  a  substituted  report,  setting 
out  the  agreement  withdrawing  exceptions 
to  the  former  report,  and  averring  that  the 
estate  was  settled  as  therein  mentioned. 
The  district  court  ordered  the  report  set 
aside,  and  Maurice,  as  executor,  to  pay  the 
widow,  with  other  sums,  the  amount  of  the 
certificates.  From  this  order  he  appeals. 
Modified. 

O.  J.  Cash  and  D.  McCam,  for  appellant. 
Ellison  &  Ercanbrack,  for  appellee. 

LADD,  J.  Money  had  been  kept  on  deposit 
by  deceased  In  the  Bank  of  L.  Schoonover 
for  many  years,  evidenced  by  certificates  of 
deposit  in  the  name  of  John  or  Mary  Brown. 
The  certificates  in  controversy  wei^e  issued 
October  15,  1806,  to  John  and  Mary  Brown. 
According  to  the  banker,  they  were  so  drawn 
that  In  event  of  Brown's  sudden  death  his 
widow,  rather  than  administrator,  might  ob- 
tain the  money.  He  appears  to  have  made 
the  deposits,  but  she  to  have  taken  care  of 
the  certificates.  The  source  of  this  money 
Is  not  disclosed,  though  she  testified  to  hav- 
ing bought  120  acres  of  the  farm  25  years 
prior  to  the  trial;  and  Schoonover,  to  his 
understanding  that  It  belonged  to  her  hus- 
band. Maurice,  the  son,  relates  seeing  his  fa- 
ther deposit  money,  and  states  generally  that 
it  was  earned  on  the  farm.  Conceding  all 
said,  save  Schoonover's  understanding,  which 
can  be  given  no  weight,  to  be  true,  and  It 
Is  not  In  any  way  Inconslstait  with  the  joint 
ownership  Indicated  by  these  certificates. 
Nor  do  we  think  the  deceased  parted  with 
his  interest  therein  during  his  lifetime.  It 
appears  to  have  been  his  design  to  have  the 
certificates  so  drawn  that  he  might  have  and 
control  them  while  living,  and  that  upon  his 
death  they  might  pass  eo  Instante  to  his 
wife.  Schoonover  testified:  "The  reason  he 
gave  for  having  the  certificates  drawn  to 
himself  and  her  was  that  if  he  died  she 
would  draw  the  money.  •  •  •  When  he 
first  put  money  In  there  he  seemed  to  hare 
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a  fear  that  he  might  drop  off,  and  then  she 
could  get  the  money,  and  no  one  else,  and 
If  he  wanted  it  he  could  come  and  get  it 
himself."  The  witness  advised  that  he 
would  pay  either  on  the  presentation  of  the 
certificates.  This  indicates  no  intention  to 
part  with  the  title  or  control  during  life.  If 
not,  then  the  transaction  fell  short  of  a  gift, 
as  there  was  no  present  delivery.  True,  the 
certificates  were  placed  in  the  wife's  keeping, 
but  not  with  the  purpose  of  transferring  ti- 
tle. Each  still  had  the  right  to  draw  the 
money.  In  order  to  constitute  a  gift,  there 
must  be  an  actual  transfer  by  the  donor  of 
all  right  and  dominion  over  the  thing  given. 
If  this  Is  to  happen  In  the  future,  It  amounts 
to  no  more  than  a  promise  without  consid- 
eration, and  may  be  disregarded.  Furenes  v. 
Eide,  109  Iowa,  611,  80  N.  W.  689.  In  the 
authorities  cited  by  appellee  a  present  deliv- 
ery was  intended,  or  else  the  Instrument  had 
been  left  with  a  third  party,  without  reser- 
vation of  right  to  recall,  to  be  delivered  at 
death.  See  Gulnan's  Appeal  (Conn.)  39  Atl. 
482;  Schollmler  v.  Schoendelen,  78  Iowa,  426, 
43  N.  W.  282;  Dettmer  v.  Behrens,  106  Iowa, 
585,  76  N.  W.  853.  Nor  can  It  be  said  that 
the  money  was  left  with  Schoonover  as  trus- 
tee, l^ere  is  nothing  to  indicate  that  his 
obligation  was  other  than  as  stipulated  in 
the  certificates  of  deposit  And  by  these  he 
was  payor  to  the  Joint  payees  therein  named, 
with  liability  similar  to  that  of  maker  in  a 
promissory  note.  Mereness  v.  Bank  (Iowa) 
83  X.  W.  711.  Under  the  evidence  the  de- 
ceased and  his  wife  were  Joint  owners  of 
these  certificates  at  the  time  of  his  death, 
and  his  undivided  one-half  Interest  therein 
should  be  distributed  as  a  part  of  his  estate. 
The  report,  including  the  entire  amount  of 
the  certificates  as  property  of  the  estate, 
filed  in  February.  1898,  was  approved  in  May 
of  that  year;  the  widow  having  withdrawn 
exceptions  previously  filed.  As  part  of  the 
relief  prayed  in  her  objections  to  the  final 
report,  she  asked  that  above  order  of  approv- 
al be  set  aside,  and  the  executor,  Maurice 
Brown,  be  reqxilred  to  account  to  her  for  the 
money  represented  by  the  certificates.  Evi- 
dently this  woman  of  75  years,  unable  to 
read  or  write,  confided  in  her  son  Implicitly 
In  the  management  of  the  estate,  and,  if  she 
Is  to  be  believed  as  against  him,  was  Induced 
to  sign  the  agreement  withdrawing  the  ex- 
ceptions to  the  report  without  hearing  It 
read,  and  without  understanding  that  the 
$1,000  of  the  proceeds  of  the  certificates  were 
being  tnmed  over  to  him  as  executor  of  the 
estate.  Without  reviewing  the  evidence,  it 
Is  enough  to  say  that  we  are  content  with 
the  conclusion  of  the  district  court  that  the 
order  should  be  vacated.  See  Dorrls  v.  Mil- 
ler. 106  Iowa,  566.  75  N.  W.  482.  But  tuis 
money  was  not  used  for  the  benefit  of  the 
estate.  The  executor,  Maurice  Brown,  paid 
it  for  his  sister's  Interest  in  the  estate,  tak- 
ing title  in  himself  Individually.  That  an 
action  may  not  be  maintained  against  an 


executor  under  such  circumstances  was  set- 
tletl  In  Bank  v.  Crosby,  108  Iowa,  651,  79  N. 
W.  383.  The  mere  fact  that  he  reported  It 
as  property  of  the  estate  does  not  make  it 
such.  To  hold  otherwise  would  permit  him, 
by  Including  private  Indebtedness  in  his  re- 
port, to  saddle  his  Individual  obligations  on 
the  estate,  and  this,  possibly,  at  the  expense 
of  hi&  bondsmen.  It  is  said  that  enough  was 
contained  In  the  objections  filed  to  warrant 
such  relief.  But  these  were  directed  at  the 
final  reiMrt,  which  proceeded  on  a  theory 
such  that  acquiescence  therein  by  the  \f\A- 
ow  would  have  been  fatal  to  any  claim 
against  the  executar  individually.  The  of- 
fice of  exceptions  to  such  reports  is  not  to 
demand  aSlrmatlve  relief,  but  to  call  the  at- 
tention of  the  court  to  errors  of  omission  or 
commission  in  the  statements  of  acconnt 
The  report  and  the  objections  form  the  is- 
sues to  be  tried  to  the  court,  and  involve  no 
more  than  the  correctness  of  the  account 
presented  by  the  executor  as  such.  His  Indi- 
vidual liability  is  not  involved.  The  claims 
of  the  widow  against  her  son  Individually 
mnst  be  determined  in  a  Jurisdiction  other 
than  the  court  of  probate. 

Our  conclusion,  briefly  stated,  is  that  the 
executor  should  be  ctiarged  with  one-half  of 
the  face  of  the  certificates,  with  the  interest 
accrued  up  to  the  time  he  received  the  money; 
and  as  he  made  use  of  that  received,  in  his 
own  business,  he  should  account  for  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum, 
with  annual  rests.  The  remaining  one-half 
of  the  certificates  and  interest  belongs  to 
Mrs.  Brown  Individually,  to  whom  her  son 
Is  accountable  Individually  for  the  portion  in 
his  hands,  and  not  as  executor.  The  Judg- 
ment ajs  thus  modified  Is  affirmed;  the  costs 
in  both  courts  to  be  paid  from  the  funds  of 
the  estate.    Modified  and  affirmed. 


LEE  V.  CITY  OF  BURLINGTON. 

(Supreme  Court  of  Iowa.     April  10,  1901.) 
NBOLIQBNCB  OF  CITY— DEATH  OF  HORSES- 
FRIGHT. 
Where  the  negligent  operation  of  a  street 
roller  frightens  a  horse,  and  canses  it  to  rup- 
ture a  blood  vessel  in  its  heart,  which  results 
in  death,  there  can   be  no   recovery  therefor 
from  the  city. 

Appeal  from  district  court,  Des  Moines 
county;  W.  S.  Wlthrow,  Judge. 

Action  to  recover  damages  for  the  death 
of  a  horse,  due,  as  Is  alleged,  .to  Its  liecomlng 
frightened  at  a  steam  roller  negligently  op- 
erated on  one  of  defendant's  streets.  The 
trial  court  sustained  a  demurrer  to  the  peti- 
tion, and  plaintiff  appeals.    Affirmed. 

Stutsman  &  Stutsman,  for  appellant.  Oeorge 
S.  Tracy,  for  appellee. 

DEEMER.  J.  The  negligence  alleged  is 
that  defendant  failed  to  erect  barriers  or 
guards  to  prevent  people  driving  on  the 
streets  where  the  roller  was  being  operated; 
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failed  to  give  warning  to  personB  going  on 
the  street  of  the  danger;  started  the  roller 
Uy  blowing  off  steam  and  smoke,  and  mak- 
ing a  load  noise,  In  such  a  manner  as  to 
frighten  plaintiff's  horse;  and  failed  to  stop 
the  roller  after  defendant  knew  that  plain- 
tiff's horse  was  frightened.  It  is  also  alleged 
that,  by  reason  of  these  negligent  acts,  plain- 
tiff's horse  was  frightened,  causing  a  rupture 
of  the  heart  and  the  death  of  the  horse,  "so 
determined  by  a  post  mortem  examination 
by  a  veterinary  surgeon."  Defendant  claims 
that  It  had  the  right  to  operate  the  roller  In 
the  ordinary  manner,  and  that.  If  plaintiff's 
horse  was  Injured  thereby.  It  was  damnum 
absque  Injuria,  and  that  the  claim  of  death 
from  fright  Is  too  Bpeciilatlve,  remote,  and 
contingent  to  furnish  the  basis  of  an  action 
for  damages. 

For  the  purpose  of  the  case,  it  may  be  as- 
sumed that  the  defendant  was  negligent,  and 
the  sole  question  then  Is,  Is  defendant  liable 
for  the  death  of  the  horse  caused  through 
fright  alone?  If  there  had  been  any  physical 
Injury  to  the  horse  due  to  defendant's  negli- 
gence and  resulting  in  death,  there  would  un- 
doubtedly he  liability.  But  where  death  re- 
sults from  fright  alone  the  defendant  Is  not 
liable  In  damages,  since  such  a  result  is  so 
unusual  and  extraordinary  that  one  ought 
not  to  be  held  liable  therefor.  As  a  general 
rule,  no  recovery  may  be  had  for  Injuries  re- 
sulting from  fright  caused  by  negligence  of 
another,  where  no  Immediate  personal  Injury 
is  received.  This  Is  the  settled  rule  as  to 
human  beings  (Hallway  Co.  v.  Stewart  [Ind. 
App.]  56  N.  B.  917;  Mitchell  v.  Railway  Co. 
[X.  Y.  App.]  45  N.  E.  354,  34  L.  R.  A.  781; 
Nelson  v.  Crawford  [Mich.]  81  N.  W.  335; 
Ewing  V.  Railway  Co.  [Pa.  Sup.]  23  Atl.  340, 
14  L.  H.  A.  666;  Spade  v.  Railroad  Co.  [Mass.] 
47  N.  E.  88,  38  L.  R.  A.  612;  Kolen  v.  Rail- 
road Co.  [Ind.  Sup.]  47  N.  E.  694);  and  we 
see  no  reason  why  the  same  rule  should  not 
be  applied  to  animals  (see,  also,  Mahoney  v. 
Dankwart  [Iowa]  79  N.  W.  135).  Although 
possessed  of  the  most  vivid  imagination,  one 
could  hardly  anticipate  such  results  as  are 
said  to  have  followed  from  the  fright  of  the 
horse.  It  was  such  an  unusual  occurrence 
that  the  law  will  not  consider  It  the  proxi- 
mate result  of  the  alleged  negligence.  Dam- 
ages, to  be  recoverable,  must  be  such  as,  in 
the  ordinary  course  of  things,  naturally  fol- 
low from  the  act  ccmirtalned  of.  This  con- 
clusion renders  a  decision  of  the  other  points 
made  by  the  defendant  unnecessary.  The 
ruling  was  right,  and  it  is  affirmed. 


STATE  V.  liEE. 
(Supreme  Court  of  Iowa.    April  10,  1901.) 

CRIMINAL    lAW— REASONABLE    DOUBT— ETI- 

DBNCB-DBCLARATIONS  OF  THIRD 

PBRSONS-ADMIS3IBILITT. 

1.  Where  the  defendant,  in  a  prosecution  for 
abortion,  denies  his  guiltj  and  contends  that 
A.  is  the  guilty  party,  it  is  error  to  allow  the 


latter  to  testify  for  the  state,  on  rebuttal,  as 
to  a  conversAtion,  not  in  tlie  presence  of  de- 
fendant, in  which  the  witness  had  stated  as  to 
his  knowledge  of  the  abortion,  though  the  per- 
son with  whom  such  eonversation  was  had  tes- 
tified thereto  as  a  witness  for  the  state  on  his 
direct  and  cross  examination. 

2.  An  instruction  defining  a  "reasonable 
doubt"  as  one  that  the  jury  are  able  to'  give  a 
reason  for  is  erroneous. 

Appeal  from  district  coiurt,  Ringgold  coun- 
ty; W.  H.  Tedford,  Judge. 

The  defendant  was  accused  of  attempting 
to  cause  a  miscarriage  by  the  use  of  an  iron 
instrument,  and  from  Judgment  of  convic- 
tion he  appeals.    Reversed. 

Henry  ft  Spence,  A.  I.  Smith,  and  Cum- 
mins, Hewitt  &  Wright,  for  appellant  Mil- 
ton Remley,  Atty.  Gen.,  and  Chas.  A.  Van 
Vleck,  Asst.  Atty.  Gen.,  for  the  State. 


LADD,  J.  In  the  administration  of  the 
law  denouncing  offenses  against  the  sex  of 
woman,  it  must  always  be  borne  in  mind 
that,  by  the  very  nature  of  things,  such 
crimes  are  committed  in  secret,  and  it  ought 
not  to  be  expected  that  the  testimony  of  the 
alleged  victim  will  be  supported  to  any  con- 
siderable extent  by  direct  evidence.  Of  ne- 
cessity, the  prosecution  must  ordinarily  rely 
upon  proof  of  incriminating  circumstances 
and  admissions  for  corroboration  when  re- 
quired, and  it  is  often  a  delicate  and  diffi- 
cult task  to  pass  on  their  sufficiency  for  that 
purpose.  On  the  one  band,  the  character  of 
the  charge  precludes  the  hope  of  any  con- 
siderable amount  of  cumulative  proof,  while, 
on  the  other,  its  nature  renders  it  peculiarly 
susceptible  to  the  influences  of  passion  and 
prejudice.  The  conditions  surrounding  a 
trial— the  atmosphere,  as  it  were,  permeat- 
ing the  investigation— can  never  be  trans- 
mitted through  the  abstract  or  transcript, 
and,  for  this  reason,  appellate  courts  neces- 
sarily rely  very  largely  upon  the  discern- 
ment and  sound  discretion  of  the  nisi  prius 
Judge  with  respect  to  the  correctness  of  the 
Jury's  findings  as  expressed  in  the  Judgment 
entered.  Without  reviewing  the  evidence  in 
this  case,  it  is  enough  to  say  that,  in  view 
of  the  conflict,  we  ought  not  to  interfere 
with  the  conclusion  of  the  district  Judge  re- 
fusing to  set  the  verdict  aside  because  not 
supported  by  the  evidence. 

2.  The  prosecutrix  lived  in  the  family  of 
the  defendant  from  June  or  July,  1808,  until 
February,  1899,  during  which  time  she 
taught  a  country  school.  The  theory  of  the 
state  was  that  the  accused  began  having  in- 
tercourse with  her  about  the  1st  of  Septem- 
ber, when  she  became  pregnant,  and  that 
about  November  10th  he  inserted  a  speculum 
in  her  vagina,  and  attempted,  by  the  use  of 
an  iron  probe,  to  cause  an  abortion,  and 
that  about  two  weeks  thereafter  she  lost  the 
foetua  The  defense  was  a  denial  of  all 
these  accusations,  and  it  was  insisted  that, 
if  pregnant,  the  prosecutrix  became  so  by 
Oscar  Fullerton,  with  whom  she  had  been 


85  KOKXHWESTEBN  REPORTER. 


dowa 


keeping  company  and  was  engaged  to  mar- 
ry, and  who  had  waited  on  her  up  to  the 
time  of  trial.  Only  two  of  the  errors  assign- 
ed In  addition  to  the  one  noticed  require  at- 
tention, as  the  others  are  not  likely  to  arise 
on  another  trial. 

3.  FuUerton  was  called  as  a  witness,  and, 
over  defendant's  objection,  permitted  to  de- 
tail a  conversation  with  one  White,  not  in 
the  presence  of  the  defendant.  In  response 
to  an  inquiry  with  respect  to  his  knowledge 
of  the  miscarriage,  he  had  said:  "Yes;  I 
had  found  out  a  few  days  before  that 
there  bad  been  an  abortion.  So  far  as  I 
am  concerned,  the  sooner  they  push  It  the 
better.  I  do  not  want  people  to  think  I  am 
interested  In  It,  and  I  want  to  see  it  come 
out."  This  evidence  was  wholly  Irrelevant 
to  any  Issue.  The  state  attempts  to  justify 
its  admission  on  the  ground  that  this  con- 
versation had  been  brought  out  In  the  cross- 
examination  of  White,  and  that  seems  to 
have  been  the  ground  of  the  judge's  ruling. 
This  was  a  mistake,  as  White  testified  con- 
cerning this  conversation  in  his  direct  ex- 
amination. Its  detail  by  him  did  not  jus- 
tify the  ruling  permitting  FuUerton  to  re- 
peat the  conversation  In  rebuttal.  Allowing 
him  to  do  so  under  the  circumstances  and  in 
view  of  the  theory  of  the  defense  was  not 
only  erroneous,   but  extremely   prejudicial. 

4.  The  second  Instruction,  otherwise  cor- 
rect, closed  with  this  sentence:  "A  reason- 
able doubt  does  not  mean  a  doubt  from  mere 
caprice  or  groundless  conjecture,  but  It 
means  a  reasonable  doubt,  such  as  the  jury 
are  able  to  give  a  reason  for."  A  similar 
statement  contained  In  an  Instruction  was 
condemned  In  State  v.  Cohen,  108  Iowa,  208, 
78  N.  W.  857,  decided  after  the  ruling  in 
this  case.  The  authorities  there  cited  fuUy 
sustain  the  decision,  and  It  Is  adhered  to. 
Reversed. 


McGILL  rt  al.  v.  MINNEAPOLIS  &  ST.  L. 
R.  00. 

(Supreme  Court  of  Iowa.    April  10,  1901.) 

RAILROADS— INJURY  TO  STOCK  AT  CROSSIKG— 
FAILURB  TO  PHOVIDB  CATTLE  GUARDS— NO- 
TICE TO  COMPANY— DUTY  TO  OIVB  SIGNALS- 
REASONABLE  CARE-IMFUTBD  NEGLIGENCE- 
FAILURE  TO  LOOK  AND  LISTBN-^URT  QUES- 
TION. 

1.  The  question  of  the  negligence  resulting 
from  the  failure  of  a  railroad  company  to  con- 
struct cattle  guards  at  a  private  crossing,  after 
request  made  to  an  officer  whose  duty  includes 
the  control  of  such  cattle  guards,  as  required 
by  Code,  §  2022,  should  not  be  submitted  to  the 
jury  in  an  action  for  cattle  killed  at  such  a 
crossing,  where  the  request  for  the  construction 
of  such  guards  is  shown  to  have  been  made  to 
officials  having  no  control  thereover. 

2.  Where  the  failure  to  maintain  such  cattle 
guards  Is  not  shown  to  have  contributed  to  the 
injui-v,  it  b  error  to  submit  such  Issue. 

3.  The  question  whether  the  statutory  sig- 
nals were  given  by  a  locomotive  approaching 
a  crossing  at  which  cattle  were  killed,  and 
whether  the  failure  to  give  such  signals  was 
the  cause  of  the  death  of  the  cattle,  is  for  the 


jury,  though  the  person  driving  the  cattle 
knew  of  the  approach  of  the  train  before  the 
time  when  the  signals  should  have  been  given, 
since  the  duty  of  giving  such  signals  Is  for  the 
protection  of  the  animals. 

4.  Where  an  action  is  brought  against  a  rail- 
road company  for  cattle  killed  while  being 
driven  across  the  track  by  plaintiff's  minor 
son,  It  is  error  to  instruct  tiiat  the  age  of  the 
boy  may  be  considered -in  determining  whether 
he  exercised  reasonable  care,  since  the  plaintiff 
is  chargeable  with  the  negligence  of  tne  boy, 
without  regard  to  his  years. 

5.  Driving  cattle  over  a  railroad  track  'with- 
out looking  and  listening  for  a  train  is  negli- 
gence which  will  preclude  a  recovery  for  ani- 
mals killed  by  a  train. 

6.  The  fact  that  the  regular  trains  of  a  rail- 
road have  passed  does  not  excuse  a  person 
crossing  the  track  with  cattle  from  the  duty  of 
looking  and  listening  before  driving  the  cattle 
on  the  track. 

Appeal  from  district  court,  Webster  county; 
J.  R.  Whltaker,  Judge. 

Action  In  two  counts,  the  first  to  recover 
$40  for  a  cow  killed  at  a  private  road  crossing 
on  plaintlfTs'  farm  by  one  of  the  defendant's 
trains,  on  the  26th  day  of  October,  1898.  The 
second  count  is  to  recov^  a  balance  of  $28  on 
account  of  the  killing  of  a  steer.  The  conten- 
tions on  this  appeal  relate  entirely  to  the  first 
count  and  therefore  the  second  will  not  be 
further  noticed.  The  defendant  answered  the 
first  count,  admitting  its  corporate  capacity 
and  the  killing  of  the  cow  claimed  by  the 
plaintlirs  to  be  theirs,  and  denying  every  oth- 
er allegation  of  said  count.  Verdict  and 
judgment  were  rendered' In  favor  of  the  plain- 
tiff^ for  $40.  The  amount  In  controversy  not 
exceeding  $100,  this  appeal  Is  taken  by  the 
defendant  on  the  certificate  of  the  trial  judge, 
under  section  4110  of  the  Code,  that  It  is  a 
case  in  which  an  appeal  should  be  allowed. 
Reversed. 

R.  M.  Wright,  tor  appellant  M.  J.  Mitch- 
ell, for  appellees. 

GIVEN,  C.  J.  1.  The  general  dh%ctlon  of 
the  defendant's  road  Is  north  and  south.  It 
runs  through  plaintiffs'  farm  on  a  continuoos 
curve,  entering  It  from  the  northwest  across 
the  west  line  of  the  farm,  and  leaving  it  a 
short  distance  north  of  the  south  line;  thus 
leaving  a  small  part  of  the  farm  west  of  the 
track,  which  plaintiffs  used  as  a  pasture.  The 
dwelling  house  and  stock  yards  are  east  of 
the  track.  There  was  a  private  crossing, 
with  gates,  in  the  right  of  way  fence,  but  no 
cattle  guards,  by  which  the  plaintiffs  had 
access  to  said  pasture,  and  to  the  public  high- 
way along  the  west  side  of  their  farm.  On 
the  evening  of  October  26,  18G8,  the  plaintiffs 
sent  Charles  McGlll,  a  lad  aged  15,  on  horse- 
back, to  drive  23  or  30  head  of  cattle  from  the 
pasture  over  said  private  crossing  to  the 
stock  yard..  Two  regular  trains  due  to  go 
south  between  5  and  6  o'clock  p.  m.  havinc; 
passed,  the  boy  went  to  drive  up  the  cattle, 
leaving  the  crossing  gates  open  as  he  went 
and  he  at  once  proceeded  to  drive  the  cattle 
over  the  crossing.  An  extra  freight  train, 
going  south,  came  along  when  the  cattle  were 
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on  the  private  crossing,  and  struck  and  killed 
tbu  cow  for  wbicb  compensation  is  sougbt 
There  are  two  highway  crossings  northwest 
of  saitl  private  crossing,  the  first  being  40S 
feet  distant  therefrom,  and  the  other  1,848 
feet  beyond  that,  making  the  distance  to  the 
farthest  crossing  2,253  feet  Plaintiffs  char- 
ged, as  the  negligence  causing  the  killing  of 
their  cow,  as  follows:  That  defendant  failed 
to  put  in  cattle  guards  at  said  private  cross- 
ing within  a  reasonable  time  after  being 
requested  so  to  do;  that  defendant's  engine- 
men  on  said  train  failed  to  ring  the  bell  or 
sound  the  whistle  at  either  of  said  crossings. 

2.  We  think  the  charge  of  negligence  in  not 
putting  in  cattle  guards  should  not  have  been 
submitted  to  the  Jury,  for  two  reasons:  The 
court  properly  stated  the  law  to  be  that  the 
defendant  was  required  to  build  and  main- 
tain cattle  guards  within  a  reasonable  time 
after  having  been  properly  requested  (Code,  { 
2022);  also  that  the  request  must  be  of  some 
officer  or  agent  of  the  company  acting  within 
the  scope  of  his  duties,  such  duties  including 
the  management  or  control  of  the  putting  In 
of  cattle  guards  or  of  ordering  them  to  be 
put  in.  The  evidence  not  only  falls  to  show 
that  any  of  the  three  persons  of  whom  it  is 
alleged  the  request  was  made  had  such  au- 
thority, but  it  appears  without  contradiction 
that  none  of  them  was  charged  with  such 
duty  at  that  place.  It  was  not  until  the 
request  was  made  that  plalntifls  had  a  right 
to  complain  of  the  failure  to  put  in  cattle 
guards,  and,  as  no  request  was'  shown  to 
have  been  made  of  any  person  authorized  to 
net  In  the  matter,  the  absence  of  cattle  guards 
furnishes  no  ground  of  complaint  The  evi- 
dence falls  to  show  that  the  absence  of  cattle 
guards  caused  or  contributed  to  the  killing 
of  the  cow. 

3.  The  charge  of  negligence  in  falling  to 
ring  the  bell  or  sound  the  whistle,  so  far  as 
the  conduct  of  the  boy  is  concerned,  seems  to 
have  been  entirely  immaterial.  He  testifies: 
"I  first  saw  the  train  up  there  from  West- 
ley's  crossing."  That  as  we  have  seen,  was 
2.258  feet  from  the  private  crossing,  and  at 
tlie  farthest  crossing,  where  it  is  claimed  the 
enginemau  failed  to  give  the  required  sig- 
nals. As  the  boy  knew  of  the  approach  of  the 
train  by  seeing  it  about  as  soon  as  he  would 
have  known  it  from  the  signals,  it  is  Imma- 
terial, so  far  as  his  conduct  is  concerned, 
whether  or  not  the  signals  were  given.  In 
Graybill  v.  Railway  Co.  (decided  at  Jan. 
Term,  1601)  84  N.  W.  ttl6,  we  held  that  such 
signals  are  required,  not  only  for  the  purpose 
of  warning  human  beings,  but  for  the  pro- 
tection of  animals  as  well.  In  view  of  this 
construction  of  the  statute,  it  was  for  the  Jury 
to  determine  whether  the  signals  were  given 
as  required,  and,  if  not  whether  the  failure 
to  give  them  was  the  cause  of  the  killing  of 
the  cow. 

4.  One  ground  of  defendant's  motion  for  a 
new  trial  was  that  the  plaintiffs  were  guilty 
of   contributory   negligence;    also   that   the 


court  erred  in  giving  the  tenth  Instruction. 
The  court  instructed  to  the  effect  that  the 
plaintiffs  were  required  to  exercise  reason- 
able care,— that  is,  the  care  that  an  ordinarily 
prudent  man  would  exercise  under  the  cir- 
cumstances,—and  that  a  failure  to  exercise 
such  care  would  be  negligence.  The  Jury  wa» 
Instructed  that  in  considering  this  question  of 
care  It  should  consider  the  age  of  the  boy. 
This,  we  think,  was  error.  The  plaintiffs  are 
held  to  the  exercise  of  reasonable  care  in. 
driving,  or  causing  their  cattle  to  be  driven, 
upon  the  crossing.  They  are  chargeable  with 
the  conduct  of  the  boy  In  driving  the  cattle, 
and,  if  he  failed  to  exercise  reasonable  care, 
the  failure  is  theirs,  the  same  as  if  they  bad 
driven  the  cattle  themselves.  If  this  was  an 
action  by  the  boy,  the  rule  of  the  instructioa 
might  apply,  but,  as  between  these  parties, 
the  plaintiffs  are  chargeable  with  the  negli- 
gence of  the  boy,  regardless  of  whether  it 
might  be  excusable  as  to  him  because  of  his 
tender  years.  Pitch  v.  Railroad  Co.,  ISHun, 
6C8.  That  the  boy  was  negligent  can  hardly 
be  questioned.  It  is  In  evidence  that  knowing^ 
that  the  ro^ilar  trains  bad  passed  as  usual, 
he  assumed,  as  be  had  no  right  to  do,  that 
no  other  trains  would  be  passing  at  that  time, 
and  thus  assuming,  without  stopping  to  look 
or  listen  for  a  train,  he  proceeded  to  drive  the- 
cattle  over  the  crossing.  That  he  had  no 
right  to  assume  that  a  train  might  not  pass  at 
any  time,  and  that  it  was  his  duty  to  look  and 
listen  for  trains  before  driving  the  cattle  onto 
the  crossing,  have  been  held  many  times  by 
this  court  See  Wooster  v.  Railway  Co.,  74 
Iowa,  593,  38  N.  W.  425.  There  is  nothing 
in  the  facts  of  this  case  to  support  the  theory 
that  defendant  became  liable  for  negligence 
after  knowing  of  the  peril  of  the  cattle. 
We  think  the  motion  for  a  new  trial  should 
have  been  sustained  upon  the  grounds  Just 
considered.  As,  for  the  reasons  already  stat- 
ed, the  judgment  must  be  reversed,  it  is  un- 
necessary that  we  consider  other  errors  as- 
signed and  discussed,  as  they  are  not  such  as- 
are  likely  to  arise  upon  a  retriaL    Reversed. 


VIERLING  V.  BINDER. 

(Supreme  Coart  of  Iowa.    April  10,  1901.) 

BREACH  OF  MARRIAOB  PROMISE^DEPBNSEiS — 
INCAPACITY  OF  PARTIES  —  PLEADING  —  EVI- 
DENCE —  ADMISSIBILITY  —  INSTRUCTIONS  — 
DAMAGES. 

1.  Where  the  defendant  in  an  action  for 
lireach  of  marriage  contract  pleads  the  physical 
condition  of  the  plaintiff  as  tending  to  show 
that  the  alleged  contract  was  not  made,  and 
not  to  excuse  performance,  it  cannot  be  consid- 
ered for  the  latter  purpose. 

2.  Where  the  defendant  in  an  action  for 
breach  of  marriage  contract  pleads  the  diseased 
condition  of  the  plaintiff  on  the  question  of  the 
existence  of  the  contract  and  not  in  mitiga- 
tion of  damages,  and  bis  instructions  only  re- 
quest that  evidence  of  such  condition  he  con- 
sidered in  bar,  he  cannot  object  that  the  in- 
structions do  not  authorize  its  consideration  in. 
mitigation  of  damages. 
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3.  Hatter  In  mitigation  of  damages  should  be 
specially  pleaded,  and  cannot  be  proven  under  a 
general  denial. 

4.  Where  the  defendant  in  an  action  for 
breach  of  marriage  promise  only  pleads  the 
diseased  condition  of  plaintiff  as  tending  to 
show  that  the  contract  was  not  made,  it  is  not 
error  to  refuse  to  require  plaintiff  to  submit 
to  a  pbysical  examination,  since  the  issue  only 
relates  to  her  condition  at  the  time  of  the  ex- 
ecution of  the  alleged  contract. 

5.  ETidence  of  the  specific  property  owned  by 
defendant  is  admissible  in  an  action  for  breach 
of  marriage  promise. 

€.  When  the  trial  of  an  action  for  breach  of 
marriage  contract  occurs  shortly  after  the  con- 
tract is  alleged  to  have  been  made,  evidence  of 
property  owned  by  defendant  at  the  time  of 
trial  is  admissible. 

7.  Where  the  evidence  of  tlie  value  of  defend- 
ant's property  at  the  time  of  a  trial  for  breach 
of  marriage  promise  shows  a  less  value  than 
his  representation  of  wealth  at  the  time  of 
making  the  contract,  error  in  not  limiting  such 
evidence  to  the  property  owned  at  the  time  of 
the  execution  of  the  contract  is  harmless. 

Appeal  from  district  court,  Des  Moines 
county;    W.  S.  Withrow,  Judge. 

Action  for  breach  of  promise  of  marriage. 
Defendant  denies  generally  and  alleges  spe- 
cial facts  tending  to  show  that  he  never 
agreed  to  marry  the  plaintiff.  Verdict  for 
plaintiff  tor  $2,000.  On  defendant's  motion 
for  a  new  trial  the  court  remitted  a  portion 
of  the  Terdict,  and  rendered  Judgment  for 
$1,300.    Defendant  appeals. 

Dodge  &  Dodge,  for  appellant  Seerley  & 
Clark,  for  appellee. 

McCT.AIN,  J.  The  parties  became  ac- 
qainted  with  each  other  by  reason  of  defend- 
ant's advei'tisement  through  a  matrimonial 
agency.  After  considerable  correspondence, 
plaintiff  agreed  to  go  from  Toledo,  Ohio, 
where  she  resided,  to  Burlington,  Iowa,  the 
place  of  defendant's  residence,  in  order  that 
defendant  might  become  better  acquainted 
with  her,  and  in  the  mutual  hope  expressed 
on  both  sides  that  marriage  would  result  if 
defendant  should  find  himself  satisfied  to 
take  the  plaintiff  as  his  wife.  It  is  not 
claimed  that  there  was  any  contract  of  mar- 
rlai;e  tintll  after  plaintiff  reached  Burling- 
ton, but  plaintiff  claims  that  on  the  second 
day  after  her  arrival  in  Burlington  (1.  e.  on 
June  21,  1898)  defendant  entered  into  a  ver- 
bal contract  to  marry  her,  without  specifica- 
tion as  to  the  exact  time  for  the  marriage, 
and  that  again,  on  November  22,  1898,  de- 
fendant agreed  to  marry  plaintiff  within  two 
months  from  that  date.  As  tending  to  nega- 
tive the  making  of  any  such  contract  as  al- 
leged, and  for  the  purpose  of  explaining  the 
relations  between  plaintiff  and  defendant  at 
the  time  the  alleged  agreements  were  char- 
ged to  have  been  made,  and  also  to  show 
that  no  such  agreements  to  marry  were  en- 
tered Into,  defendant  avers  that,  during  the 
time  he  was  paying  attentions  to  plaintiff 
with  the  view  of  determining  whether  he 
woidd  make  her  a  proposal  of  marriage,  be 
ascertained  that  she  was  afflicted  with  ova- 
rian and  other  troubles  which  impaired  and 


injured  her  health,  and  which  would  prevent 
her  from  becoming  a  desirable  wife,  and 
that  he  Informed  plaintiff  that,  because  of 
her  physical  ailments  and  her  characteristics 
and  disposition,  he  was  satisfied  that  she 
would  not  make  him  a  desirable  wife,  and 
that  they  should  not  become  engaged,  with 
the  Intention  of  future  marriage. 

1.  Appellant  claims  that  the  trial  court  In 
an  Instruction  limited  the  Jury  to  the  CMisid- 
eratlou  of  the  question  whether  or  not  the 
contract  at  marriage  was  made  and  broken, 
and  directed  them  that  this  was  the  sole 
test  of  liability,  and  urges  that  the  evidence 
of  physical  defects  and  poor  health  should 
have  been  considered  as  a  defense  to  the  ac- 
tion for  breach  of  contract,  even  If  such  con- 
tract was  shown  to  have  been  made.  It  Is 
true,  no  doubt,  that  physical  defects  or  dis- 
ease which  Incapacitate  the  woman  for  the 
marriage  state  or  for  the  birth  of  children. 
If  unknown  to  the  other  party  to  the  con- 
tract at  the  time  the  contract  was  entered 
into,  may  be  pleaded  and  proven  In  bar  to 
an  action  for  breach  of  the  contract  of  mar- 
riage. Orlng  V.  Lercb,  112  Pa.  244,  3  AU. 
841;  Goddard  v.  Westcott.  82  Mich.  180,  4€ 
X.  W.  242.  likewise  the  incapacity  or  un- 
fitness of  the  man  for  the  marital  relation, 
accruing  after  the  making  of  the  contract 
without  his  fault  or  unknown  to  him  at  the 
time  the  contract  was  made,  may  be  shown. 
Schackl^ord  v.  Hamilton,  93  Ey.  80,  19  S. 
W.  6,  15  Lt  R.  A.  831;  Gardner  v.  Arnett 
(Ky.)  50  S.  W.  840;  AUen  v.  Baker,  86  X.  a 
91;  Sanders  v.  Coleman  (Ya.)  84  S.  B.  621. 
But  the  diseased  condition  of  the  plaintiff, 
which  defendant  sets  np  In  this  case,  was 
alleged  as  bearing  on  the  question  whether 
defendant  entered  Into  any  contract  of  mar- 
riage, and  not  as  a  bar  to  the  action  for 
breach  of  contract  Not  until  appellant  ask- 
ed instructions  on  this  matter  did  it  a^iear 
that  he  relied  on  any  such  defense.  For  this 
purpose  the  matter  should  have  been  pleaded 
by  way  of  confession  and  avoidance,  and  It 
was  not  so  pleaded.  It  may  be  true  that 
where  evidence  of  matter  which  Is  clearly 
in  bar  has  been  received  without  objection, 
the  court  should  treat  tiie  defense  as  having 
been  pleaded,  and  instmct  the  Jury  on  such 
issue;  but,  where  evidence  has  properly  been 
admitted  on  a  theory  of  the  case  presented 
by  the  pleadings,  we  know  of  no  rule  or 
practice  which  requires  the  court  to  Instruct 
the  Jury  as  to  the  effect  of  such  evidence 
with  reference  to  an  Issue  not  raised  by 
the  pleadings.  The  court  therefore  properly 
limited  the  jury.  In  the  consideration  of  the 
evidence  as  to  plalntifTs  pbysical  condition, 
to  the  question  whether  a  contract  of  mar- 
riage was  made,  and  properly  refused  to 
give  Instructions  asked  by  defendant  direct- 
ing the  Jury  to  consider  this  evidence  as 
tending  to  show  that  defendant  was  not  lia- 
ble for  breach  of  the  contract  if  made.  Cer- 
tainly the  cou]t  Is  Justified  In  Instructing  the 
Jury  In  accordance  with  the  theory  on  wbleh 
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the  rase  was  tried,  and  does  not  commit  an 
eiTor  in  refusing  to  present  Issues  which 
might  have  been  raised,  and  to  which  the 
evidence  would  have  been  pertinent,  but 
'Which  were  not  raised  or  considered  In  the 
trial  of  the  case.  Appellant  seems  to  thlnlc 
that  the  evidence  In  question  ought  to  have 
been  considered  by  way  of  mitigation  of 
damages,  but  he  did  not,  in  his  instructions, 
suggest  that  the  evidence  was  to  be  consid- 
ered In  mitigation,  but  aslced  that  It  be  treat- 
ed as  constituting  a  bar.  Moreover,  the  prop- 
er rule  of  pleading  seems  to  be  that  even 
matter  In  mitigation  should  be  specially 
pleaded  as  a  partial  defense,  and  cannot  be 
proven  under  a  general  denial.  Pom.  Rem. 
§695. 

2.  Appellant  complains  of  the  refusal  of 
the  court  to  sustain  the  motion  maue  by  him 
at  the  conclusion  of  his  evidence  asldng  that 
plalnttff  be  required  to  submit  to  a  physical 
examination  by  physicians  to  be  appointed 
by  the  court,  for  the  purpose  of  determining 
whether  her  physical  condition  was  such  as 
to  present  an  obstacle  to  marriage.  With- 
out discussing  the  question  whether,  if  de- 
fendant had  properly  pleaded  such  defensive 
matter  as  a  bar.  such  an  examination  could 
bave  been  ordered,  It  Is  enough  to  say  that 
the  result  of  such  an  examination  would  have 
bad  no  bearing  on  any  issue  In  the  case. 
The  only  question  at  issue  involving  plain- 
tiff's physical  conditicm  related  to  the  times 
when  defendant's  promises  of  marriage  were 
alleged  to  have  been  made,  and  not  to  her 
condition  at  the  time  of  the  trial,  as  involv- 
ing her  fitness  to  marry.  It  Is  plain  that 
the  motion  was  with  reference  to  this  theory 
of  the  case;  for  defendant  alleges  in  his 
motion  that  be  "sets  forth  in  his  answer,  as 
a  part  of  his  defense,  that  he  could  not  be- 
come engaged  to  or  marry  the  plolntlS  since 
their  first  acquaintance,  among  other  reasons, 
owing  to  her  physical  infirmities  and  disabili- 
ties," and  the  court  overruled  the  motion  on 
the  ground  that  the  cause  of  action  was 
based  npon  a  breach  of  contract.  As  bear- 
ing on  the  question  as  to  whether  defendant 
did  promise  to  marry  plaintiff,  the  evidence 
of  her  physical  condition  was  collateral  only, 
and  did  not  relate  to  the  matter  immediately 
under  Investigation.  Certainly  a  physical  ex- 
amination should  be  ordered  only  when  It  is 
necessary  to  determine  the  existence  of  the 
TOT  cause  of  action  or  defense  pleaded  in 
the  case.  Such  an  examination  is  for  the 
purpose  of  bringing  before  the  Jury,  as  near- 
ly as  may  be,  the  real  evidence  relating  to 
the  cause  of  action  or  defense.  2  Jones,  Bv. 
f  397  et  seq.;  Schroeder  ^  Railroad  Co.,  47 
Iowa.  375;  Hall  v.  Town  of  Manson,  99  Iowa, 
686.  711,  68  N.  W.  922,  34  L.  R.  A.  207.  The 
question  at  issue  In  this  case  was  whether 
the  contract  had  been  made,  and  the  physical 
condition  of  plaintiff  was  not  real  evidence 
with  reference  to  that  question,  even  though 
It  might  bear  collaterally  upon  it. 


3.  The  defendant  assigns  as  error  the  over- 
ruling of  his  objection  to  the  testimony  of  a 
witness  who  gave  evidence  as  to  the  specific 
pieces  of  real  property  owned  by  defendant, 
and  their  value.  The  contention  is  that 
while  evidence  of  defendant's  reputation  as 
to  wealth  is  admissible.  It  is  not  proper  to 
show  specifically  what  property  he  had  at 
the  time  of  entering  into  the  contract  of  mar- 
riage. There  is  an  observation  in  Knlffen 
V.  McConnell,  30  N.  Y.  285,  which  seems  to 
support  appellant's  view;  but  this  is  made 
without  the  citation  of  authority,  and  Is  out 
of  harmony  with  the  other  decisions  on  the 
subject  It  Is  true  that  evidence  of  general 
reputation  Is  admissible.  ChelUs  v.  Chapman. 
125  N.  Y.  214,  26  N.  B.  308,  11  I*  R.  A.  784; 
Stratton  v.  Dole,  45  Neb.  472,  63  X.  W.  875. 
But  it  seems  to  have  been  the  common  prac- 
tice in  such  cases  to  allow  specific  evidence 
of  defendant's  pecuniary  circumstances  to 
be  introduced.  Rime  v.  Rater,  108  Iowa,  61, 
78  N.  W.  835;  Sprague  v.  Craig,  51  HI.  288; 
Douglas  V.  Gausmann,  68  111.  170;  Claris  v. 
Hodges,  66  Vt  273,  26  Atl.  726.  This  Is  in 
accordance  with  the  general  theory  on  which 
the  Jury  are  allowed  to  talce  Into  account  the 
defendant's  flnajocial  condition  In  such  ac- 
tions, to  wit,  that  plaintiff  lias  lost  a  pecu- 
niary advantage  by  reason  of  breach  of  the 
contract  which  she  would  have  had  If  the 
contract  had  been  carried  out  What  plain- 
tiff has  lost  in  such  cases  is  not  merely  mar- 
riage to  a  man  reputed  to  be  wealthy,  but 
marriage  to  a  man  who  has  actually  the 
means  to  support  her  In  such  style  as  his 
reputation  In  this  respect  would  Justify.  3 
Suth.  Dam.  i  98;  HoUoway  v.  Griffith,  32 
Iowa,  400;  James  v.  Blddington.  6  Car.  & 
P.  580;  CooUdge  v.  Neat  120  Mass.  146;  Al- 
len v.  Baker,  86  N.  C.  91;  Bennett  t.  Beam, 
^  Mich.  346,  4  N.  W.  8. 

Appellant  also  objects  that  the  evidence 
introduced  related  to  his  pecuniary  condition 
at  the  time  of  the  trial,  and  not  at  the  time 
of  the  making  of  the  promise,  but  the  time  to 
which  the  evidence  related  was  not  so  re- 
mote from  that  at  which  the  promise  was 
claimed  to  have  been  made  as  to  render  it 
inadmissible  on  that  theory.  Defendant 
could  have  shown.  If  he  saw  fit  that  this 
property  was  acquired  after  the  making  of 
the  promise.  Dent  v.  Pickens,  34  W.  Va.  240, 
12  S.  E.  696.  More  than  this,  the  evidence 
was  without  prejudice;  for  the  total  amount 
of  defendant's  property  as  testified  to  by  the 
witness  did  not  exceed  the  amount  of  defend- 
ant's wealth  as  stated  by  him  In  his  corre- 
spondence with  plaintiff  prior  to  the  alleged 
contract. 

4.  Appellant  assigns  as  error  the  refusal 
of  the  lower  court  to  grant  a  new  trial  on 
account  of  the  insnfficlency  of  the  evidence 
to  support  the  verdict  but  we  find  that  there 
is  a  conflict  in  the  evidence,  and  have  no 
occasion  to  interfere  with  the^  result .  Af ■ 

finned.  DgitizedbyCjOOQlC 
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OMAHA  NAT.  BANK  t.  SQUIBB  et  al. 
(Sapreme  Oonrt  of  Iowa.     April  10,  1901.) 
ACTIONS— PROCESS— SERVICE  BY  PUBLICA- 
TION—AFFIDAVIT OF  NONRESIDBNCE 

—FILING— EVIDENCE. 
A  decree  recited  tliat  defendant  was  dal7 
served  with  notice  by  publication,  and  the  ap- 
pearance docket  showed  that  an  affldaTit  of 
nonresidence  was  filed  with  the  petition  and 
before  th«  fint  publication;  and  two  witnesses 
stated  that  they  saw  the  affidavit,  and  the  at- 
torney for  the  plaintiff  testified  that,  while  he 
had  no  independent  recollection  of  filing  the  af- 
fidavit, it  was  his  custom  to  file  such  affida- 
vits in  every  case  where  defendants  were  non- 
residents. Held,  that  the  filing  of  the  affidavit 
was  established,  though  it  was  not  on  file  when 
an  action  to  set  aside  the  decree  was  brought. 

Appeal  from  district  court,  Pottawattamie 
county;  N.  W.  Macy,  Judge. 

Suit  in  equity  to  redeem  from  a  tax  sale, 
and  to  set  aside  a  decree  of  court  quieting 
title  to  certain  lands  in  the  defendant  Squire. 
The  trial  court  dismissed  the  plaintiff's  peti- 
tion, and  plaintiff  appeals.    Affirmed. 

Wright  &  Baldwin  and  A.  W.  Askwlth,  for 
appellant.    Harl  &  McCabe,  for  appellees. 

DEBMEB,  J.  Defendant  Squire  holds  a 
tax  deed  on  the  property  in  controversy,  and. 
In  an  action  brought  against  the  plaintiff,  se- 
cured a  decree  quieting  title  thereto  in  him. 
The  decree  Is  attacked  because  the  notice, 
wblcU  was  by  publication,  was  not  properly 
served,  for  that  there  was  no  affidavit  of  non- 
residence  filed  as  required  by  statute.  And 
the  tax  deed  is  challenged  because  Squire  did 
not  pay  the  amount  of  his  bid  at  the  time  of 
sale,  and  was  guilty  of  combining  with  other 
bidders  to  prevent  competition.  The  decree 
quieting  title  recites  that  defendant  (plain- 
tiff herein)  was  duly  and  legally  served  with 
notice  by  publication;  the  appearance  docket 
shows  that  an  "affidavit  of  nonresidence" 
was  filed  with  the  petition,  and  before  the 
first  publication;  and  the  testimony  of.  at 
least  two  witnesses  is  to  the  effect  that  they 
saw  the  affidavit  of  nonresidence  filed  in  the 
case,  and  that  It  stated.  In  addition  to  the 
fact  that  defendant  the  Omaha  National  Bank 
was  a  nonresident,  that  personal  service  could 
not  be  made  on  it  in  this  state.  Another 
witness  (the  attorney  who  acted  for  Squire 
In  the  action  to  quiet  title)  testified  that, 
while  be  had  no  independent  recollection  of 
the  facts,  it  was  his  custom  to  file  such  affi- 
davits in  every  case  where  defendants  were 
nonresidents.  These  facts,  which  are  prac- 
tically uncontradicted,  clearly  bring  the  case 
within  the  rule  announced  In  Simmons  y. 
Simmons,  91  Iowa,  408,  50  N.  W.  272,  and, 
while  there  was  at  the  time  of  trial  no  affi- 
davit of  nonresidence  on  file  or  with  the  orig- 
inal papers,  furnish  indubitable  proof  that 
such  an  affidavit  was  on  file  before  the  notice 
was  published.  Some  claim  is  made  that 
Squire  fraudulently  withheld  from  plaintiff 
the  fact  that  he  had  an  action  to  quiet  the 
title  pending,  but  that  claim  is  without  bux>- 


port  In  the  evidence.  True,  in  his  negotia- 
tions with  plaintiff's  agent  regarding  redemp- 
tion from  the  sale  be  did  not  speak  of  his  ac- 
tion, but.  under  the  circumstances  disclosed, 
lie  was  not  bound  to  do  so.  His  silence  did 
not  amount  to  a  fraud  on  the  plaintiff.  As 
the  decree  quieting  title  in  defendant  is  regu- 
lar and  unassailable,  nothing  need  be  said 
regarding  the  validity  of  the  tax  deed.  The 
decree  is  right,  and  It  is  affirmed. 


DB  LONG  V.  BBOWN. 
(Supreme  Ourt  of  Iowa.    April  10.  1901.) 

BLBCTIONa-CONTBST— BALLOTS  —  PRB8ERVA- 

TION— ADMISSIBILITY— NEGUGENCB 

OF  COUNTY   AUDITOR. 

'  1.  The  ballots  cast  at  a  general  election,  and 

required  by  Code,  g  1142,  to  be  preserved  by 

the  county  anditor,  are  not  competent  evidence 

in  an   election  contest,   without  showing  that 

they  have  been  properly  preserved. 

2.  The  objection  that  ballots  cast  at  a  gen- 
eral election,  and  required  by  Oode,  8  1142,  to 
be  preserved  by  the  connty  auditor,  are  not 
admissible  in  an  election  contest,  because  not 
shown  to  have  been  properly  preserved,  may  be 
urged,  though  the  mcompetency  of  such  bal- 
lots is  not  alleged  in  the  pleadings. 

3.  The  finding  of  the  trial  court  in  an  elec- 
tion contest  that  the  ballots  cast  at  a  general 
election,  and  required  by  Oode,  S  1142,  to  be 
preserved  by  the  auditor,  are  incompetent,  as 
not  having  been  properly  preserved,  will  not  be 
disturbed  on  appeal  unless  it  has  no  support  in 
the  evidence. 

4.  Code,  I  1142,  requires  the  connty  auditor 
to  carefully  preserve  the  ballots  cast  at  a  gen- 
eral election.  The  vault  in  an  auditor's  office 
consisted  of  an  upper  and  lower  section;  the 
latter  being  in  the  basement,  and  having  no 
lock,  and  an  outside  window.  The  vault  was 
reached  by  a  stairway  from  the  auditor's  of- 
fice. The  auditor  received  the  ballots  cast  at 
a  general  election,  and  deposited  them  for  a 
time  in  the  upper  vault,  but  then  transferred 
them  to  the  lower,  where  they  remained  49 
days,  till  they  were  used  in  an  election  contest. 
They  were  not  inclosed,  except  in  the  paper 
envelopes  in  which  they  were  returned  by  the 
various  election  boards,  but  were  left  in  the 
original  envelopes  on  the  floor  of  the  vault. 
Two  of  the  envelopes  were  so  sealed  when  ex- 
amined at  a  contest  that  ballots  could  be  ex- 
tricated, and  the  seals  on  others  were  of  such  a 
character  that  they  could  be  opened  and  reseal- 
«d  without  detection.  The  anditor  was  shown 
to  have  allowed  certain  attorneys,  abstractors. 
county  officials,  and  others  to  have  access  to 
and  use  the  vault  unattended,  though  such  nse 
was  restricted  to  persons  known  to  the  auditor. 
Held,  that  the  negligence  in  preserving  the  bal- 
lots rendered  them  incompetent  in  an  election 
contest. 

Appeal  from  district  court,  Tama  county. 

Election  contest  over  the  office  of  county 
superintendent  of  schools.  From  Judgment 
declaring  the  contestant  elected,  the  incum- 
bent appeals.    Beversed. 

Caldwell  &  Walters  and  B.  P.  Fitzgerald, 
for  appellant.    O.  B.  Struble,  for  appellee. 

LADD,  J.  The  statute  requires  the  anditor 
to  carefully  preserve  the  ballots  received 
from  the  Judges  of  election  for  six  months. 
Section  1142,  Code.  The  particular  manner 
or  ijlaee  is  not  pointed  out;    If  <^r^!vJij  tene. 
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this  prechiden  any  reasonably  weU  founded 
raqMclon  that  they  may  have  been  changed 
or  tampered  with,  and  in  such  event  they 
form  tbe  beat  evidence  of  who  has  been  elect- 
ed. With  their  integrity  thns  fully  estab-, 
Ilshed,  they  are  silent  witnesses  which  can 
neither  err  nor  lie.  And  it  is  generally  held, 
where  the  manner  or  mode  of  preservation 
haa  been  enjoined  by  atatnte,  a  substantial 
ctunpUance  therewith  must  be  shown,  pre- 
liminary to  the  Introduction  of  ballots  in  evi- 
dence. Davenport  t.  Olerlcb,  IM  Iowa,  194, 
78  X.  W.  008,  and  cited  caaes.  Mentxer  v. 
Davis,  109  Iowa,  628,  80  N.  W.  667;  Hudson 
V.  Solomon,  19  Kan.  177;  Sone  v.  Williams 
(Ho.  Sup.)  32  S.  W.  1016.  See  decisions  col- 
lected in  10  Am.  &  Stag.  Enc.  law,  732.  830; 
also  in  briefs  to  Tebbe  v.  Smith  (Cal.)  41  Pac. 
464,  29  L.  B.  A.  678.  The  rule  seems  to  pre- 
vail tn  Texas  that  If  the  ballots  come  from 
their  lawful  custodian  In  obedience  to  an 
appropriate  writ,  and  are  produced  in  court 
apparently  intact,  they  are  prima  facie  ad- 
nUssible.  Hmmicutt  v.  State,  75  Tex.  238,  12 
8.  W.  106;  Gray  v.  State  (Tex.  Qv.  App.)  48 
S.  W.  690.  Wtalle  these  circumstances,  and 
also  the  presumption  obtaining  that  an  of- 
ficer baa  performed  his  duty,  should  be  given 
weight  we  do  not  think  they  alone  afford 
sufficient  assurance  of  the  Identity  and  gen- 
uineness of  the  ballots.  Tbe  at&dkl  count  as 
finally  declared  with  respect  to  county  offi- 
cers is  the  ultimate  conclusion  of  many  of- 
ficers presumed  to  have  faithfully  performed 
their  respective  duties,  and  concerning  the 
correctness  of  which  a  very  strong  presnmp- 
tioB  obtains,— so  strong  that  it  ought  not  to 
be  overcome  by  evidence,  peculiarly  snscep- 
tible  to  change,  unless  proven,  not  merely 
presmned;  to  hav«  been  properly  preserved. 
This  preliminary  proof,  unless  waived,  is  es- 
sential to  the  competency  of  the  ballots  as 
evidence  for  any  purpose  as  against  the  offi- 
cial count,  and  certainly  no  averment  in 
the  pleading  is  required  as  a  basis  for  an  ob- 
}ectl(m  to  such  competency.  In  Fnrguson  v. 
Henry,  96  Iowa,  489,  64  N.  W.  292,  it  was 
merely  held  that,  although  the  ballots  had 
been  received  in  evidence,  the  incumbent 
might  show  them  not  to  be  the  same  as  vofr 
ed,  or  counted  by  the  Judges  of  election. 
Wliat  was  said  of  the  ballots  coming  through 
regnlar  ebannels  was  by  way  of  argument. 
Tbe  (Aaractcr  of  preliminary  proof  required 
was  neither  involved  nor  decided. 

2.  But  the  question  «[  the  competency  of 
tbe  ballots  as  evidence  Is  <me  of  tact,  to  be 
detannlned  by  the  trial  court;  and,  as  the 
action  Is  by  ordinary  proceedings,  Its  finding 
cannot  be  disturbed  miless  without  sufficient 
support  in  the  evidence.  Tebbe  v.  Smith' 
(CaL)  41  Pac.  466v  20  L.  B.  A.  673;  People 
V.  Livingston.  79  N.  T.  290;  Hughes  v.  Hol- 
man  (Or.)  82  Pac.  298;  People  v.  Olcott,  16 
Mich.  283,  97  Am.  Dec.  141.  But  the  weight 
to  ba  given  to  evidence  and  Its  admissibility 
are  different  matters.  For  this  reason  it  is 
often  difficult  to  determine  whether  the  bal* 
86N.W.-40 


lots,  although  the  Irregularities  In  their  pre- 
servation may  not  Justify  their  rejection  as 
evidence,  should  be  accepted,  when  thdr  ac- 
tual condition  Is  disclosed,  as  better  proof 
of  who  has  been  elected  than  the  official 
count  In  other  words,  there  are  always  the 
two  issues  In  such  a  case:  (1)  Were  the  bal- 
lots so  preserved  as  that  they  should  be  re- 
ceived In  evidence?  and,  (2)  If  so  received, 
are  they,  in  view  of  manner  in  which  they 
have  been  kept  and  their  condition  when 
examined,  entitled  to  greater  credit  than  the 
count  as  made  by  the  officers  of  Section? 

8.  The  evidence  disclosed  that  connected 
with  the  auditor's  office  Is  a  vault  and  be- 
low that  another,  in  the  basement  reached 
from  the  first  by  an  iron  stairway.  The  first 
was  entered  from  tbe  office  through  iron 
doors  having  a  combination  lock,  and  there 
appears  to  have  been  no  doors  to  the  second 
or  lower  vault  though  It  had  an  outside  win- 
dow, hung  by  cords  and  weights.  The  desk 
of  the  auditor  and  his  deputy  was  so  located 
that  they  could  notice  persons  enter  the 
vault  but  could  not  see  them  after  having 
gone  in.  Hie  ballots  before  being  received 
bad  been  placed  in  paper  envelopes  or  sacks 
about  6x14  inches,  and  16  inches  deep.  These 
had  been  fastened  by  seals  when  received  by 
the  auditor,  except  one  which  was  broken  in 
order  to  extract  tbe  poll  book,  inadvertently 
Included.  The  sacks  when  received  were 
put  In  the  upper  vault  on  the  fioor,  under 
the  table,  but  with  no  other  covering,  and 
remained  there  until  after  the  canvass  by 
the  board  of  supervisors.  They  were  then 
taken  to  the  lower  vault  and  placed  on  a 
box  about  a  foot  above  the  floor,  and  there 
remained  until  the  trial  before  the  contest 
board,  said  by  apiiellant  to  have  been  49  days 
after  the  election.  At  that  time  the  sealing 
wax  on  some  of  the  sacks  had  been  cracked 
or  broken  by  handling,  but  not  so  as  to  re- 
lease the  cords  fastening  them.  The  wax 
had  been  stamped  with  the  seals  of  the  re- 
spective townships,  but  not  always  making 
a  good  impression.  In  one  Instance  tbe  wax 
did  not  cover  the  cor^,  and  by  imtytng  these 
the  sack  could  be  opened  halfway  without 
tearing.  The  seal  of  another  was  broken,  but 
not  so  as  to  open,  and  the  ends  of  the  wires 
on  which  the  ballots  were  stnmg  were  twisted, 
bnt  not  sealed.  Still  another  did  not  have 
the  cord  through  one  side,  and  a  space  of  6 
to  8  Inches  was  not  closed.  In  four  of  the 
saclcs  or  envelopes  the  ballots  were  not  fold- 
ed, and  in  three  they  were  not  strong  on 
wires.  In  another  t&ej  were  not  wired,  and 
there  were  four  ballots  more  than  the  num- 
ber of  electors  entered  on  the  poll  boolc  The 
auditor  during  this  time  made  no  count 
of  the  packages,  and  only  glanced  at  them 
casually  when  be  happened  to  be  In  tbe 
vault  to  see  that  the  pile  of  envelopes  had 
not  been  disturbed.  The  auditor  does  not 
pretend  to  name  all  who  were  in  the  vault 
unattended  while  the  ballots  were  there.  He 
admits  that  three  abstractors,  four  attorneys. 
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the  county  treasurer,  and  the  conrt-bouse  Jan- 
itor had  free  access  to  the  vanlts;  but  all 
tbese  testify  that,  though  haying  the  oppor- 
tunity, they  did  not  tamper  with  the  ballots. 
Some  of  these  testify  to  seeing  persons  ex- 
amining the  records  in  the  vaults  when  they 
entered.  Besides  these  are  mentioned  three 
pei-sons  who  frequently  examined  the  re- 
turns ot  pharmacists  of  sales  of  liquors  in 
the  vaults,  who  may  have  been  allowed  to 
remain  in  the  upper  vault  unattended;  and 
the  members  of  the  board  of  supervisors 
were  allowed  free  access.  None  of  these 
were  called  as  witnesses  and  it  is  to  be  said 
that  the  auditor  has  no  recollection  of  any 
of  them  being  in  there  during  this  time, 
though  they  may  have  been.  With  respect  to 
talB  care  and  observation'  a  better  understand- 
ing can  be  had  from  his  own  testimony:  "1 
most  always  noticed  to  see  who  went  In 
there,  and  it  I  should  bear  any  one  in  there, 
and  not  know  who  it  was,  I  always  went 
to  see  who  it  was.  •  •  •  when  people 
wished  to  go  into  the  vault  durrng  that  time 
I  accompanied  a  good  many  of  them  who 
were  not  In  the  habit  of  going  in  there  dally, 
outside  of  abstractors.  •  •  •  Anybody 
that  is  not  familiar  with  the  office  would  not 
go  in  there  unless  I  knew  what  their  busi- 
ness is.  Q.  But  If  people  came  in  there,  de 
siring  to  gamine  the  records,  and  do  not 
call  on  you  for  assistance,  was  it  not  your 
habit  then,  and  is  it  not  now,  to  permit  them 
to  pursue  their  investigation  without  your 
accompanying  them?  A.  It  is  with  a  few, 
yes,  sir;  not  everybody.  Some  records  are 
kept  in  the  lower  vault  I  presume  people 
have  a  right  to  go  down  and  look  at  them. 
I  would  have  tx>  go  to  the  door  of  the  vault 
to  see  what  pec^Ie  in  the  lower  vault  were 
doing.  I  could  see  probably  within  a  foot 
from  where  the  envelopes  were  plied  up  from 
the  door  of  the  vault  To  see  the  whole 
vault,  it  would  be  necessary  to  go  down  the 
spiral  stairway.  I  don't  know  of  anyone  go- 
ing down  there  without  my  accompanying 
them.  Certain  people  went  into  the  vault 
during  the  time  those  envelopes  were  there, 
but  not  every  one  went  who  wanted  to.  Cer- 
tainly some  went  In  alone.  I  can't  recall 
anybody  whom  I  accompanied  into  the  vault 
I  have  no  recollection  of  any  one  else  going 
in  [save  those  referred  to].  That  embraces 
all  the  people  that  I  refer  to  as  having  gone 
Into  my  office  during  the  time  named,  except 
1  went  with  them.  If  some  one  else  were 
named,  I  would  know  whether  I  went  or 
not  On  an  average,  there  are  one  or  two 
persons  go  into  the  vault  every,  day.  I  did 
not  always '  accompany  them.  Ttiere  are 
probably  half  a  dozen  people,  and  might  be 
more,  whom  I  permit  to  go  in  there  without 
accompanying  them.  I  go  in  with  people  If 
they  need  my  assistance.  I  nearly  always 
«tay  with  people  when  they  go  in  th«e,  and 
^assist  them,  and  when  they  complete  theli 
ibustness  they  come  out  again.  I  do  not  rec- 
ollect of  any  one  to  whom  I  furnished  the 


books  that  were  called  for,  and  then  leave 
them  there  with  the  books.  There  might  be 
one  or  two  persons  tiiat  way.  The  vaults 
are  almost  always  open  when  the  office  is 
open.  There  are  times,  I  guess,  when  both 
of  us  The  astd  deputy]  are  oat  of  the  office, 
but  not  a  very  l<Hig  period..  Have  no  recol- 
lection of  this  happening." 

4.  From  this  evidence  it  may  well  be  said 
that  the  ballots  were  not  beyond  the  reach, 
of  any  one  who  might  have  had  access  to 
the  vaults,  and  were  not  so  placed  or  guarded 
as  that  any  interference  therewith  would 
have  been  at  all  likely  to  be  detected.  The 
ballots  in  two  of  the  enveloi>es,  at  least  might 
have  been  changed  without  disturbing  the 
seals,  and  the  seals  of  others  were  not  so 
stamped  as  to  obviate  opening  and  resealing 
without  detection.  In  such  a  case  It  cannot 
be  expected  that  any  actual  Interference  will 
be  shown,  nor  that  testimony  of  those  having 
the  (vportunlty  to  meddle  therewith,  and 
denying  having  done  so,  will  be  refuted.  The 
effectiveness  of  the  tampering  aecesaaiily  de- 
pends on  the  secrecy  with  whldi  it  is  done, 
and  ordinarily  the  ballots  themselves  alone 
bear  witness  to  the  facts.  The  memory  of 
election  Judges  will  hardly  retain  knowledge 
of  the  markings  of  the  ballots  when  counted. 
So  tliat  In  the  very  nature  of  things  perfect 
safety  may  be  attained  only  by  placing  them 
beyond  the  reach  of  unauthorized  persons. 
This  could  have  beoi  done  vrith  slight  trouble 
and  little  expense,  or  the  auditor  might  have 
accompanied  all  who  entered  the  vaults,  and 
fastened  the  window.  As  said  in  the  Daven- 
port Oase,-"the  duty  of  preserving  them  is 
not  a  negative  <me  of  noninterference,  bat  a  • 
positive  requirement  to  do  whatever  may  be 
necessary  in  order  to  afCcomplish  the  paxposes 
of  the  law  in  keeping  them  inviolate."  Per- 
fection, however,  is  only  aimed  at  not  re- 
quired, in  this  world,  and  all  necessary  is 
that  the  ballots  "shall  not  be  so  exposed  to 
the  reach  of  unauthorized  persons  as  to  afford 
a  reasonable  possibility  of  their  having  been 
tampered  with."  Mentzer  v.  Davis,  supra. 
It  is  evident  from  his  testimony  that  the 
auditor  allowed  any  one  in  the  vaults  in 
whom  he  reposed  confidence.  Were  it  certain 
that  such  confidence  might  never  be  betray- 
ed, there  would  be  little  difficulty  in  this  class 
of  cases.  We  have,  at  best  only  Ills  opinion 
that  others  than  those  named  were  not  In  the 
vaults  alone.  That  people  might  have  en- 
tered without  his  knowledge  Is  conceded,  else 
be  would  not  on  hearing  some  one  in  the 
vaults,  have  been  compelled  to  learn  who  they 
were.  All  memb««  of  the  board  of  supervis- 
ors and  three  others  may  have  been  there. 
He  does  not  know.  Nothing  but  the  cobwebs 
and  dust  about  the  open  window  kept  otfaeia 
still  from  entering.  Could  they  not  liave 
gone  or  reached  in  and  procured  some  o(  the 
envelopes  without  disturbing  the  cobwebs 
and  dust  but  casually  noticed,  ao  that  this 
might  not  have  been  detected  a  month  later? 
Ko  precaution  whatever  was  taken  with  re- 
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spect  to  the  protection  of  the  ballots,  save  In 
throwing  the  enTelopes  in  the  vaults;  other- 
wise, the  affairs  of  the  office  were  conducted 
the  same  as  at  any  other  time.  That  there 
was  a  reasonable  possibility  of  their  having 
be^n  tampered  with  is  put  beyond  question 
by  this  record.  It- depended  wholly  on  the 
motive  of  evilly  disposed  n^rsons  in  the  com- 
monlty.  Ballots  so  negligently  preserved 
ought  to  be  given  no  consideration  whatever, 
and  should  have  been  rejected.  For  the  error 
In  admitting  them  In  evidence  as  genuine  and 
identical  with  the  ballots  cast,  the  Judgment 
Is  reversed. 


HUSS  T.  CHICAGO  O.  W.  RT.  00. 

<Sapreme  Court  of  Iowa.    April  10;  1901.) 

APPEAL    AND    BRROR-ASSIGNMBKT-ERRORS 
OROUPBD  —  OONCLUSrVBNBSS  —  VSRDIGT  — 
BTIDBNCB     TO     BUFPORT-SPBCIAL     INTBR- 
HOOATORIB8— FAILURB  TO  ANSWBR-INDBF- 
INnV  ANSWBSr-WAIYBH-PRBSnMPTION. 
1.  Code,  S  4186,  reonires  that  aBsigimtents  ot 
error  must  dearly  Indicate  the  error  complain- 
ed of,  and,  where  several  eronnds  are  stated  in 
a   motion  for  a  new  trial,  the  one  relied  on 
must  be  specifically  stated.    Defendant  In  his 
motion  specified  several  grounds  for  a  new  tri- 
al, one  of  which  was  that  the  verdict  was  not 
supported  by  the  evidence,  and  In  a  single  as- 
signment of  error  alleged  that  the  court  erred 
in  overmllng  the  motion  on  each  ground  there- 
of.    Held,  that  the  assignment  was  not  suffi- 
ciently specific  to  present  the  question  whether 
the  verdict  was  supported  by  the  evidence  for 
review. 

2.Plaintiflrs  animals  got  on  defendant's 
track  through  a  defective  gate,  and  were  killed. 
The  court  diarged.  In  an  action  therefor,  that 
if  the  Jury  failed  to  find  from  the  evidence  the 
cause  of  the  gate  being  open  at  the  time  plain- 
tiff's horses  went  on  the  track,  the  verdict  must 
be  for  defendant,  and  the  Jui7,  In  answer  to 
a  special  interrogatory,  found  that  the  gate  was 
open  because  of  defendant's  negligence.  De- 
fendant did  not  object  to  the  answw  as  indefi- 
nite, nor  move  to  set  aside  the  verdict  for  fail- 
ure of  the  Jury  to  properly  answer  It.  Held, 
that  a  verdict  for  plaintiff  would  not  be  set 
aside  on  the  ground  that  the  Jury  failed  to  find 
the  existence  of  the  fact  essential  to  its  sup- 
port, since  the  answer  did  not  indicate  that  the 
Jnry  did  not  know  that  the  gate  was  open  for 
a  canse  for  whidi  defendant  was  responsible, 
and,  if  defendant  desired  a  more  specific  an- 
swer^he  should  have  requested  it  at  the  trial. 

3.  where  there  was  evidence  from  which 
facts  could  be  found  to  sustain  a  verdict,  it 
will  be  presumed  in  favor  of  a  general  verdict 
that  snch  facts  were  found,  though  the  Jury 
failed  to  return  an  answer  to  a  spedal  interrog- 
atofy. 

Appeal  from  district  court  Warren  connty; 
J.  H.  Applegate,  Judge. 

Action  against  a  railway  company  to  re- 
cover damages  for  stock  killed  on  its  right 
of  way,  where  the  company  had  a  right  to 
fence,  and  at  a  private  crossing.  Verdict 
and  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Oummlna,  Hewitt  ft  Wright  and  Henderson 
ft  Berry,  for  appellant  O.  O.  Brown  and 
George  danuner,  for  appeiiee. 

McOLAIN,  J.  One  of  the  claims  of  appel- 
lant is  that  the  verdict  is  not  supported  by 


the  evidence.  Appellee  contends  that  no 
such  error  Is  properly  assigned.  The  assign- 
ment relied  on  is  that  the  court  erred  in  over- 
ruling defendant's  motion  to  set  aside  the 
verdict  and  grant  a  new  trial,  and  erred  In 
overruling  each  ground  thereof.  Among  the 
grounds  for  a  new  trial  was  this:  "Because 
the  verdict  Is  contrary  to,  and  not  supported 
by,  the  evidence." 

An  assignment  of  error  In  sustaining  or 
overruling  a  motion  for  a  new  trial,  based 
on  the  one  specific  ground  that  the  verdict 
Is  contrary  to,  and  not  supported  by,  the 
evidence,  is  sufficient  It  would  not  be  prac- 
ticable to  iwint  out  how  each  particular  part 
of  the  evidence  falls  to  sustain  the  verdict 
nor  is  it  necessary  In  the  assignment  to  pre- 
sent the  arguments  which  tend  to  show  that 
the  ruling  should  have  been  otherwise.  Wal- 
ler V,  Waller,  76  Iowa.  513,  41  N.  W.  307; 
Sneer  t.  Stutz,  96  Iowa,  62,  61  N.  W.  397; 
Bank  v.  Wllka,  102  Iowa,  315,  71  N.  W.  200. 
Bat  Code,  {  4136,  requires  that  the  assign- 
ments "must  clearly  and  specifically  Indi- 
cate the  very  error  complained  of,  and 
among  several  points  made  In  demnrrer,  mo- 
tion, instructions,  or  rulings,  the  one  or 
those  relied  on  must  be  separately  stated." 
It  has  been  held  in  s  great  number  of  cases 
that  an  assignment  of  error  In  the  overruling 
of  a  motion  tor  a  new  trial,  where  several 
grounds  are  stated  in  the  motion,  is  not 
sufficiently  specific  Leekins  v.  Marmon  Co., 
66  Iowa,  471,  24  N.  W.  1;  Uasner  v.  Patter- 
son. 70  Iowa,  681,  28  N.  W.  493;  Duncombe 
V.  Powers,  75  Iowa,  186,  39  N.  W.  201;  State 
V.  Harbaeh.  78  Iowa,  475,  43  N.  W.  272;  Peis- 
ter  V.  Kent  92  Iowa,  1,  60  X.  W.  498.  The 
assignment  In  this  case,  however,  is  In  over- 
ruling defendant's  motion  for  a  new  trial  on 
each  ground  thereof,  and  the  qnestlon  Is 
whether  in  one  assignment  error  in  overrul- 
ing a  motion  for  a  new  trial  on  different  spe- 
cific groimds,  where  the  grounds  themselves 
are  sufficiently  stated  in  the  motion,  can  be 
considered  as  properly  raising  an  «Tor  ap- 
pearing In  the  ruling  on  one  of  the  grounds 
of  the  motion.  On  this  question  the  lan- 
guage of  the  statute  above  quoted  seems  to 
be  conclusive.  See  Morris  v.  Railroad  Oo., 
45  Iowa,  29;  McMurray  v.  Insurance  Co.,  87 
Iowa,  468,  64  N.  W.  354;  Koenlgs  r.  Railway 
Co.,  98  Iowa,  569,  67  N.  W.  899;  Manufactur- 
ing Co.  T.  Krogman  aowa)  82  N.  W.  988.  Ko 
doubt  exceptions  may  be  taken  In  this  col- 
lective way  when  It  Is  specliled  that  the  rul- 
ing tLB  to  each  of  the  grounds  is  relied  upon, 
but  the  statute  seems  to  preclude  the  group- 
ing together  In  one  assignment  of  several 
specific  rulings.  Herkimer  v.  Keeler  (Iowa) 
81  N.  W.  178;  Calkins  v.  Railway  Co..  92 
Iowa,  714,  61  N.  W.  423.  We  desire  to  state 
quite  definitely  the  ground  of  our  ruling  in 
this  respect  in  order  that  the  practice  may 
be  made  certain.  While  we  are  satisfied  that 
there  was  no  error  in  overruling  the  motion 
for  a  new  trial  on  the  ground  that  the  ver- 
dict was  not  supported  by  the  evidence,  we 
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prefer  to  base  our  conclusion  in  this  case  on 
tlie  ground  above  stated. 

Tlie  evidence  tended  to  show  that  the  ani- 
mals killed  got  on  the  right  of  way  through 
a  defective  gate  at  a  private  crossing,  and 
the  Jurors  vrere  instructed  as  follows:  "If  you 
fall  to  find  from  the  evidence  In  this  case  the 
cause  of  said  gate  being  open  at  the  time  that 
plalnUtTs  horses  went  upon  the  said  railway 
track,  then  your  verdict  must  be  for  defend- 
ant." In  response  to  a  special  Interrogatory 
as  to  what  was  the  cause  of  the  opening  of 
said  gate  at  the  time  plaintiff's  horses  vrent 
upon  defendant's  railway  track,  the  jury  an- 
swered, "Negligence  on  part  of  defendaitt" 
Appellant  insists  that,  regarding  the  instruc- 
tion given  as  the  law  of  the  case,  the  answer 
to  the  special  interrogatory  was  such  as  to 
r«ider  a  verdict  for  the  plaintiff  erroneous, 
and  urges  that,  where  a  si>eclflc  fact  must 
be  found  by  the  jury  In  order  to  support  tbelr 
verdict,  the  failure  to  find  that  specific  fact, 
when  asked  In  a  special  Interrogatory,  will 
be  sufDdent  ground  for  setting  the  verdict 
aside.  It  Is,  perhaps,  true  that  where  a  spe- 
cific fact  is  essential,  and  the  jury  answers 
with  reference  to  that  fact  that  they  do  not 
know,  then  the  verdict  cannot  stand,  risk 
V.  Railway  Co.,  74  Iowa,  424,  38  N.  W.  132; 
Darling  v.  West  51  Iowa,  268,  1  N.  W.  531. 
But  this  is  not  a  case  of  that  kind.  This 
answer  does  not  indicate  that  they  did  not 
know  or  did  not  find  that  the  gate  was  open 
for  a  cause  which  charged  the  defendant 
with  the  resulting  injury,  but  rather  the  con- 
trary. The  moet  that  can  be  said  Is  that 
the  interrogatory  was  not  answered  at  aU. 
Now,  If  the  defendant  desired  an  answer  to 
this  interrogatory,  or  a  more  specific  answer. 
It  should  have  asked  that  the  court  require 
the  jury  to  return  a  definite  answw  to  tlie 
question.  But  no  such  request  was  made. 
Defendant  did  not  even  move  to  set  aside  the 
verdict  for  failure  of  the  jury  to  properly  an- 
swer this  interrogatory,  and  no  assignment 
of  error  is  in  any  way  based  on  the  fact 
that  a  more  specific  answer  was  not  required. 
Where  a  spedal  interrogatory  remains  unan- 
BWM-ed,  it  must  be  presumed  in  support  of 
the  general  verdict  that  the  jury  found  such 
facts  as  were  necessary  to  support  It  Mack 
V.  Leedle.  78  Iowa,  164,  42  N.  W.  636. 

The  jui7  may  well  have  found  under  the 
evidence  that  the  gfate  was  worked  open  by 
the  wind  or  pushed  open  by  stock.  It  was 
confessedly  defective,  and,  although  it  was 
a  recent  substitute  for  an  old  gate,  it  seems 
to  have  had  the  same  defects  in  construction 
which  were  inherent  in  the  former  one, 
which  is  shown  to  have  been  worked  open 
by  the  wind  or  stock  prior  to  the  time  the 
new  one  was  substituted.  Indeed,  the  new 
gate  appears  to  have  come  open  without  the 
intervention  of  human  agency  aft«r  the  oc- 
currence in  question  in  this  case,  and  before 
a  change  was  made  in  it  which  tended  to 
make  it  more  secure.  It  is  said  in  Johnson 
•.  RaJlroaa  Co..  56  Iowa,  70»7,  8  N.  W.  6©4, 


that,  even  though  there  Is  evidence  of  a  de- 
fective gate,  the  burden  is  still  on  tiia  plain 
tiff  to  show  that  the  grate  was  open  tbtongi* 
defendant's  fault  but  in  that  case  thera  was 
a  reversal  on  account  of  error  in  the  Instruc 
tions.  In  this  case  no  complaint  Is  made  of 
the  Instructions,  but  It  Ik  contended  that  the 
jury  could  not  have  found  that  the  facts 
showed  the  £:ate  to  have  been  open  through 
defendant's  fault  This  was  a  qfoestlon  for 
the  jury,  and  in  support  of  their  verdict  it 
will  be  presumed  that  they  reached  that  con- 
clusion on  the  facts,  if  there  was  any  evi- 
dence on  which  to  base  such  conclnsloo,  and 
we  are  clearly  of  the  opinion  thitt  there  was. 
In  this  view  of  the  case,  the  decision  of 
this  court  In  McKinley  v.  Railroad  Oo.,  47 
Iowa,  76,  is  conclusive.  See  Ander8<m  v. 
RaihxMd  Co..  93  Iowa,  561.  61  N.  W.  105& 
Afflimed. 


MEREDITH  v.  SCHAAP,  Sheriff,  et  aL 
(Supreme  Court  of  Iowa.    April  11,  19Q1.) 

FRAUDULENT     CONVBTANCBS  —  BONA      PIDB 
DEBT  TO  WIPE— BURDEN  OF  PROOF. 

1.  Where  a  creditor  levies  on  land  convejed 
by  his  debtor  to  his  wife,  on  the  ground  that 
the  conveyance  is  fraudulent,  in  a  suit  by  the 
wife  to  enjoin  sale  under  the  execution  the 
burden  is  on  defendant  to  show  want  of  eon-  , 
sideration  and  fraud.  | 

2.  Where  a  husband  is  insolvent  and  pressed 
by  creditors,  which  is  known  to  his  wife,  his 
conveyance  to  her  is  not  fraudulent  as  to  cred- 
itors; he  being  indebted  to  her  for  money  re- 
ceived in  an  amount  in  excess  of  the  value  of 
the  isnd. 

Appeal  from  district  court  Sioux  county; 
F.  B.  Gay  nor,  Judge. 

Plaintiff,  as  owner  Of  certain  lots  under  a 
conveyance  from  her  husband.  0.  P.  Mere- 
dith, a  judgment  debtor  of  the  defendant 
Connell,  brings  this  action  to  enjoin  the  sale 
of  said  lots  under  execution  issued  on  said 
judgrment  The  defendant  answered  that 
the  conveyance  to  plaintiff  was  without  con- 
sideration, and  made  to  hinder,  delay,  and 
defraud  creditors  of  O.  P.  Meredith.— partic- 
ularly this  defendant.  Decree  was  rendered 
in  favor  of  the  plaintiff.  Defendant  appeals. 
Affirmed. 

John  Connell,  for  appellant    R.  W.  Olm-      i 
sted,  for  appellee. 

PER  CURIAM.  The  burden  to  on  the  de- 
fendant to  show  want  of  consideration  and 
fraud  alleged,  and  this  he  has  failed  to  do.  , 
The  evidence  that  O.  P.  Meredith  was  in- 
debted to  his  wife.  In  a  sum  exceeding  the 
value  of  the  lots,  for  money  and  property  re- 
ceived from  her,  which  she  had  Inherited.  | 
under  promise  to  repay,  is  uncontradicted. 
It  also  appears  that  the  defendant  Connell 
knew  of  this  Indebtedness  at  the  time  he  ex- 
tended the  credit  upon  which  his  judgment 
is  based.  It  is  true  that  C.  P.  Meredith  had 
become  Insolvent  and  was  being  pressed  by 
his  creditors  at  the  time  he  conveyed  the 
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property  to  the  plaintiff,  add  that  she  knew 
these  facts;  but,  the  Indebtedness  to  the 
plaintiff  being  bona  fide,  she  had  a  right  to 
receive,  and  he  to  give,  the  property  In  paj;- 
ment  of  that  indebtedness.  The  principles 
of  law  inrolred  are  so  well  recognized  and 
undisputed  as  to  require  no  citations.  Af- 
firmed. 


STATS  ▼.  DAILY. 
(Snpreme  Oourt  of  Iowa.    April  10,  1901.) 

INDICTMBKT— VBNUB  OF  OFFENSE. 

The  venae  of  an  offense  which  is  triable  in 
cither  of  two  counties,  as  provided  by  Oode,  { 
5158,  because  committed  within  500  yards  of 
the  bonndarr  line  between  them,  is  not  snffl- 
ciently  laid  by  an  averment  that  it  was  com- 
mitted in  the  county  where  the  indictment  was 
found,  or  in  another  county  within  500  yards  of 
the  l)0undary  line  between  the  two  counties, 
"as  near  as  the  grand  jury  Icnew  and  can  state." 

Appeal  from  district  court,  Iowa  county;  M. 
J.  Wade,  Jndge. 

Defendant  was  Indicted,  tried,  and  con- 
victed of  the  crime  of  seduction,  and  from 
the  Judgment  Imposed  appeals.    Reversed. 

Thomas  Stapleton  and  D.  P.  Thomas,  for 
appellant  C.  W.  MuUan,  Atty.  Gen.,  and 
Chas.  A.  Van  Vleck,  Asst  Atty.  Gen.,  for  the 
State. 

DEEMER.  J.  The  Indictment  alleges  that 
the  crime  was  committed  "In  the  county  of 
Iowa  and  the  state  of  Iowa,  or  within  Keo- 
kuk oounty,  Iowa,  within  five  hmidred  yards 
of  the  southern  line  of  Iowa  county,  as  near- 
ly as  the  grand  Jury  know  and  can  state." 
After  conviction  defendant  mored  in  arrest 
of  Judgment  on  the  ground  that  the  indict- 
ment failed  to  charge  an  indictable  offense 
within  the  Jurisdiction  of  or  triable  by  the 
district  court  of  Iowa  county,  In  that  it  failed 
to  properly  aver  venue.  This  motion  t^as 
overruled,  and  the  exception  to  this  ruling 
presents  the  first  matter  for  onr  considera- 
tion. It  mast  appear  from  the  indictment 
itself  "that  the  offense  Is  triable  within  the 
Jurisdiction  of  the  court."  Code,  i  5289. 
TbU  mnat  be  shown  by  express  averment, 
and  not  by  inference  or  suggestion.  Unless 
It  clearly  appears  that  the  crime  alleged  was 
committed  In  the  county  where  the  indict- 
ment was  found,  or  within  600  yards  of  the 
boundary  thereof,  the  court  has  no  Jurisdic- 
tion. Oode,  H  5154,  5168.  There  was,  it  Is 
true,  no  necessity  for  averring  that  the  crime 
was  committed  within  600  yards  of  the 
boundary  of  Iowa  county;  for,  under  an  al- 
legation that  it  was  committed  in  Iowa  coun- 
ty, the  fact  that  the  place  of  the  offense  was 
within  600  yards  of  the  boundary  thereof 
could  be  shown.  State  v.  Pugsley,  76  Iowa, 
742,  38  N.  W.  498.  But  the  pleader  was  not 
content  t»  stand  on  this  naked  averment 
He  statet  that  the  crime  was  committed  In 
Iowa  county,  or  in  Keokuk  county,  within 
600  yards  of  the  south  line  of  Iowa  county. 


as  nearly  as  the  grand  jury  knew  and  could 
state.  Whether  the  offense  was  committed 
In  Iowa  dr  Keokuk  county  does  not  clearly 
appear.  It  may  have  been  In  either,  but  If 
in  Keokuk  county,  it  does  not  sufliciently  ap- 
pear that  it  was  within  600  yards  of  the 
south  line  of  Iowa  county.  The  averment  is 
that,  "as  nearly  as  the  grand  Jury  knew  and 
can  [could]  state,"  it  was  within  the  500-yard 
limit  In  so  f&r  as  the  allegation  Is  con- 
cerned, the  crime  may  have  been  committed 
within  the  Jtirlsdiction  of  the  court  or  it  may 
not  have  been.  It  was  the  duty  of  the  grand 
Jury  to  know  and  to  state  that  the  offense 
was  committed  at  a  place  within  the  Juris- 
diction of  the  court  to  which  their  present- 
ment was  made.  There  are  certain  matters 
unknown  to  the  grand  jury  that  need  not  be 
stated  In  the  indictment  as  to  such  matters. 
It  Is  su£9clent  to  say  that  they  are  imknown. 
Thus,  it  is  sufficient  to  state:  That  the  Chris- 
tian name  of  defendant  is  unknown.  Jones 
V.  State,  11  Ind.  367.  That  the  name  of  a 
person  other  than  accused  was  unknown. 
State  V.  Ean,  90  Iowa,  534,  58  N.  W.  898; 
Geiger  v.  State,  6  Iowa,  484.  That  the  char- 
acter of  the  instrument  by  which  the  crime 
was  Inflicted  was  unknown,  and  that  various 
other  matters  purely  of  description  were  un- 
known to  the  grand  Jury.  But  this  rule  does 
not  obtain  as  to  Jurisdiction.  This  fact  must 
be  stated,  for  It  Is  necessary  to  know  and 
state  facts  showing  Jurisdiction  In  the  .court 
that  is  to  try  the  case.  It  appears  from  the 
Indictment  that  the  grand  Jury  did  not  know 
exactly  where  the  offense  was  committed. 
As  nearly  as  they  knew,  it  was,  if  in  Keokuk 
county,  within  500  yards  of  the  southern 
boundary  of  Iowa  county.  Whether  or  not  it 
was  In  fact  committed  within  the  Jurisdiction 
of  the  Iowa  county  district  court  does  not 
appear.  The  statement  relates  to  the  knowl- 
edge of  the  grand  jury,  rather  than  to  the 
fact  itself.  We  think  the  motion  in  arrest 
should  have  been  sustained.  As  supporting 
our  conclusions,  see  State  v.  Bushey,  84  Me. 
460,  24  Atl.  940;  Territory  v.  Do,  1  Arte.  008, 
25  Pac.  472.  This  view  of  the  case  relieves 
us  of  the  necessity  of  considering  other  mat- 
ters discussed  by  counsel.  For  the  error 
pointed  out,  the  judgment  is  reversed. 


BARNS  T.  BARNS. 
(Supreme  Court  of  Iowa.    April  11,  1901.) 

DEEDS— DELIVERY— KVIDBNOE—ESTOPPBL 
— PURCHASING    OUTSTANDING    TITLES. 

1.  One  against  whom  there  were  judgments 
induced  his  mother  to  execute  a  deed  of  her 
land  to  his  wife,  in  order  that  with  the  aid  of 
the  title  he  might  procure  a  loan.  It  was 
agreed  that  the  deed  should  not  lie  recorded  un- 
til necessary,  and  that  if  no  loan  were  made 
it  should  be  returned.  After  the  mother  bad  ex- 
ecuted the  deed,  the  wife  took  It  from  where  It 
lay  on  a  secretary,  and  put  it  in  a  box  accessi- 
ble to  both  the  husband  and '  wife,  in  which 
were  other  papers  of  the  husband,  where  it  re- 
mained some  months,  when  the  wife  surrepti- 
tiously abstracted  it  and  recorded  it.    HtU,  tnat 
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the  wife  took  no  title,  there  haying  been  no  de- 
Ilyery. 

2.  A  mother  executed  a  deed  to  her  son's 
wife,  that  he  mieht,  with  the  aid  of  the  title, 
secure  a  loan,— tne  deed  to  be  returned  if  no 
loan  were  made;  -and  a  deed  was  executed  hj 
the  wife  to  the  husband  for  the  protection  of 
the  mother  in  case  of  the  wife's  death.  The 
wife  fraudulently  recorded  the  deed  to  her, 
whereupon  the  husband  gave  the  mother  a  deed 
from  the  wife  to  him,  and  executed  one  to  the 
mother,  and  she  recorded  both  deeds.  The  son 
died,  and  the  wife  sued  to  quiet  title  in  her- 
eelf.  Beld,  that  the  ihother,  by  tailing  the  deeds 
and  recording  them,  was  not  estopped  from 
claiming  no  delivery  of  her  deed  to  the  wife. 

Appeal  from  district  court,  Polk  county;  S. 
F.  Prouty,  Judge. 

Action  to  quiet  title  to  the  south  half  of 
lot  4  in  block  1  of  White's  addition  to  Des 
Moines,  Decree  was  entered  declaring  each 
party  entitled  to  an  undivided  one-half  Inters 
est  therein  and  directing  partition.  Defend- 
ant appeals.    Reversed. 

Henderson  ft  Berry,  for  appellant  James 
Nugent,  for  appellee. 

T.ADD,  J.  Prior  to  December  81,  1807,  the 
defendant  was  owner  of  lota  3  and  4,  on 
which  bad  been  erected  flra  houses.  On  that 
day,  through  the  solicitation  of  her  son,  she 
signed  a  warranty  deed  of  the  south  half  of 
lot  4  to  bis  wife,  this  plaintiff.  There  was 
a  house  at  the  east  end,  in  wblcb.  the  son 
and  family  bad  lived  since  1802  without  pay- 
ing rent,  though  contributing  somewhat  to 
the  payment  of  taxes;  and  another  on  the 
west,  fronting  on  Oak  street,  which  had  beai 
occupied  by  tenants  of  the  defendant  No 
consideration  whatever  passed,  and  the  con- 
troverted question  in  the  case  Is  whether  this 
deed,  though  signed,  was  ever  delivered.  It 
seems  that  defendant's  son,  Oeorge  W.  Bams, 
desired  to  make  certain  Improvements  and 
erect  an  addition  to  the  house  in  which  be 
lived,  and,  as  he  had  no  means,  proposed  that 
the  premises  be  conveyed  to  him,  that  he 
might  borrow  money  thereon  and  attend 
thereto  wltbont  tronbling  his  mother,  who 
spent  mnd)  of  her  time  elsewhere.  There- 
upon her  friend  and  adviser  of  many  years, 
Capt  Ablwtt  was  called  in,  and  appears  to 
have  approved  the  plan;  and  it  was  arranged 
tbat  as  there  were  judgments  against  the 
son,  the  deed  should  run  to  his  wife;  he  say- 
ing that  it  would  not  be  put  on  record  until 
it  was  necessary  to  do  so,  and  a  loan  made, 
and  If  anything  happened  to  him  his  wife 
could  deed  the  pr(%)erty  tmck  to  hit  mother. 
According  to  tbe  notaJ7  who  took  the  ac- 
knowledgments, defendant,  after  the  assur- 
ance of  the  captain  that  she  would  be  pro- 
tected in  her  property  rights  by  the  above 
arrangement  still  hesitated  about  signing  the 
deed;  and  the  matter  was  talked  over  again 
between  her  and  son  in  presence  of  the  plain- 
tiff, and  the  understanding  had  that  the  deed 
to  plaintiff  was  to  be  returned  to  defendant 
or  destroyed  in  the  event  the  m«»ey  was  not 
borrowed.    Possibly,  as  insisted  by  appellee. 


he  may  be  mistaken  as  to  her  presence,  but 
the  conditions  on  which  the  deed  was  signed 
were  as  stated.  As  a  part  of  the  same  trans- 
action, plaintiff  signed  a  similar  deed  to 
George  W.  Bams,  that  he  might  be  able  to 
transfer  the  property  back  to  his  mother  in 
event  of  his  wife's  death.  The  plaintiff  In- 
sists that  she  did  not  notice  the  deed  to  her 
until  found,  with  the  one  she  had  signed, 
on  the  secretary,  after  the  notary  liad  left 
and  that  she  then  placed  both  "In  a  littte  tin 
box  in  which  we  kept  onr  receipts."  It  re- 
mained there  until  the  following  July,  when 
removed  by  ber  during  the  last  illness  of  her 
husband,  and  without  his  knowledge  was 
placed  on  record.  He  thereupon  delivered 
the  deed  from  plaintiff  to  him,  and  another 
from  himself  to  defendant  to  the  latter,  who 
also  recorded  them.  No  money  was  bor- 
rowed, nor  improvements  made,  and  the  son 
died  August  2, 180S.  From  the  tacts  stated.  It 
is  very  evident  that  the  deed  to  plaintiff  was 
left  with  the  son  with  the  understanding  that 
it  should  not  be  recorded,  and  should  be  re- 
turned or  destroyed  unless  used  In  borrow- 
ing money.  True,  she  testified  the  tin  box 
had  been  under  her  control  continually,  bat 
in  it  were  other  papers  of  the  husband.  It 
was  accessible  to  both  alike,  and  apparently 
no  more  In  her  keeping  than  the  contents  of 
the  home  are  ordinarily  In  that  of  the  wife. 
That  the  situation  had  not  changed  since  the 
deeds  were  signed  appears  from  the  son's 
indignant  protest  when  Informed  that  plain- 
tiff had  taken  and  recorded  it,  together  with 
her  explanation  that  she  bad  done  so  on  the 
advice  of  another,  and  not  by  his  direction. 
Until  then  it  had  not  passed  beyond  bis  con- 
troL  If  ever  delivered,  when  did  It  occur? 
Certainly  not  when  signed,  for  it  waa  then 
procured  by  the  son  to  carry  out  a  pmi>08e 
of  his  own,  and  left  at  bis  home  to  be  made 
use  of  only  on  certain  conditions.  The  find- 
ing of  it  (HI  the  secretary,  and  transfer  to 
the  tin  box,  or  the  surreptitious  taldng  there- 
from, was  not  a  delivery,  for  such  was  not 
the  Intention  of  the  parties  to  the  negotia- 
tions. It  was  never  delivered,  because  de- 
fendant did  not  intend  it  should  be  unless 
money  were  borrowed;  and  her  son,  in  whose 
keeping  it  was  left  never  intended  to  pass 
It  beyond  his  possession. 

2.  But  appellant  insists  that  as  defendant 
received  the  deed  from  plaintiff  to  George 
W.  Bams,  and  that  from  him  to  the  mother, 
and  placed  them  on  record,  she  is  estc^tped 
from  denying  that  the  deed  to  plaintiff  was 
delivered.  The  owner  of  real  estate  loses 
nothing  by  purchasing  outstanding  tities,  and 
he  may  utterly  repudiate  the  one,  and  base 
his  claim  to  the  land  solely  on  another.  As 
he  claims  adversely  to  all,  there  is  no  rea- 
son why  he  may  not  treat  the  vendor  or  an- 
other In  the  claim  as  a  stranger  to  the  title. 
Greene  t.  Couse,  127  N.  Y.  386,  28  N.  B.  IS, 
18  L.  B.  A.  206,  24  Am.  St  4B»;  Cobb  t. 
Oldfleld  (lU.  Sup.)  38  N.  E.  142;  Owen  t. 
Bobbins,  18  lU.  556.    See  cases  collected  In 


lovra) 


8C0TT  V.  CHICAGO  G.  W.  RY.  CO. 


631 


11  Am.  Sc  Eng.  Enc.  Law,  440.  There  is  no 
reason  for  not  permitting  defendant  to  for- 
tify her  title  by  acquiring  any  Interest  her 
son  may  bare  had,  and  yet  Insisting  In  this 
salt  that  he  obtained  none  because  the  title 
nerer  passed  from  her.  No  one  has  been 
prejudiced  thereby,  and  she  Is  not  estopped 
from  saying  the  deed  to  plaintiff  was  never 
delivered.  The  points  raised  by  appellee's 
motion  to  dismiss  or  affirm  have  been  dis- 
posed of  by  recent  decisions  of  this  court 
Reversed. 


SCOTT  y.  CHIOAGO  Q.  W.  RY.  00. 
(Snpreme  Conit  of  Iowa.    April  11,  1901.) 

lLA.8TEa  AND  8SRVANT— VICB  PRINOIPAIr- 
INSTRUCTIONS. 

l.An  Instmction  in  a  personal  injury 'case 
that  the  employer  is  answerable  to  all  the  nn- 
derservants  for  the  negligence  of  a  vice  princi- 
pal, either  in  his  personal  conduct  within  the 
scope  of  his  employment,  or  in  hla  selection 
ot  other  servants,  is  faulty,  as  failing  to  dis- 
tinguish between  acts  done  in  the  performance 
of  the  master's  duty  to  the  servant  and  acta 
done  in  discharge  of  a  duty  which  the  master 
noight  properly  commit  to  another  without  lia- 
bility for  negligence;  the  employer  being  lia- 
ble for  the  negligence  of  a  vice  principal  only 
when  the  latter  is  engaged  in  the  performance 
of  some  of  the  employer's  personal  duties. 

2.  An  instruction  in  a  personal  injury  case 
directing  the  jury  to  consider  the  fact  that 
plaintifTs  injuries  were  permanent,  and  that  he 
would  suffer  loss  of  time  In  the  future,  is  erro- 
neous, in  the  absence  of  allegations  in  the  pe- 
tition justifying  it. 

Appeal  from  district  conrt,  Taylor  county; 
Horace  M.  Towner,  Judge. 

Action  at  law  to  recover  damages  for  per^ 
Bonal  injuries  received  by  plaintiff  while  en- 
gaged in  the  construction  of  a  bridge  on  d»- 
f^idant's  line  of  road.  Verdict  and  judg- 
ment for  plalntiir,  and  defendant  appeals. 
Reversed. 

Oommlns,  Bewltt  ft  Wright  and  W.  B. 
Miller,  for  appellant.  Flick  ft  Jacl^son,  for 
appellee. 

DEEMBR,  3.  While  engaged  with  otiier 
men  in  worlc  preparatory  to  the  erection  of 
a  stone  abutment  for  the  support  of  an  iron 
span  of  a  bridge  on  defendant's  line  ot  road, 
plaintiff  was  injured  by  the  falling  of  an  end 
of  a  piling  that  he  was  engaged  in  sawing 
off  near  the  liottom  of  the  pit  in  which  said 
piling  was  driven.  It  is  claimed  that  the 
end  of  the  piling  was  negligently  and  care- 
lesslypushed  by  one  of  the  men  (McLean,  de- 
fendant's bridge  superintendent)  in  such  a 
way  that  it  fell  upon  and  injured  plaintiff; 
that  McLean  was  a  vice  principal  or  alter 
ego  of  the  defendant,  who  owed  idaintiff  a 
dnty;  and  that  defendant  is  responsible  for 
his  negligent  act,— while  defendant  insists 
that  McLean  was  a  fellow  servant  of  plain- 
tiff, for  whose  act  it  Is  not  responsible. 
There  1>  no  claim  that  the  case  falls  within 
the  provision  of  section  2071  of  the  Code; 
and  the  principal  question  in  the  case  is,  was 


McLean  a  fellow  servant  of  plaintiff,  for 
whose  acts  defendant  is  not  responsible,  or 
was  he  a  vice  principal  representing  the  de- 
fendant in  what  he  did,  and  for  whose  acts 
defendant  is  liable?  The  exact  charge  of 
negligence  is  "that  on  said  day  while  en- 
gaged in  sawing  off  a  piling  fifteen  Inches  in 
diameter  and  about  fourteen  feet  long,  that 
had  been  driven  Into  the  ground  in  the  bo& 
tom  of  a  pit  about  twelve  feet  deep,  which 
said  piling  was  being  cut  off  at  the  bottom 
of  said  pit  preparatory  to  building  an  abut- 
ment to  the  bridge,  and  after  the  plaintiff 
and  another  employs  of  defendant  had  sawed 
the  said  piling  almost  off,  the  said  McLean, 
bridge  superintendent  and  vice  principal  of 
defendant,  carelessly  and  negligently  pushed 
and  kicked  said  piling  just  sawed  off  as  afore- 
said, and  caused  the  same  to  fall  over  and 
upon  the  plaintiff."  The  evidence  shows  that 
McLean  was  bridge  superintendent,  that  he 
had  power  to  and  did  employ  and  discharge 
men,  and  that  he  directed  the  foreman  of 
each  gang  of  men  as  to  where  he  should 
work  and  what  he  sbonld  do.  He  was  not 
required  to  do  manual  labor,  although  he 
sometimes  voluntarily  assisted  the  men  in 
their  work.  McLean  denied  on  the  witness 
stand  that  he  pushed  the  timber,  but,  as  there 
was  a  conflict  of  this  proposition,  we  must 
accept  it  as  true  that  he  did  the  act  com- 
plained of,  and  that  it  was  negligently  done, 
to  the  damage  of  plaintiff.  Bearing  on  the 
defendant's  liability  for  the  act,  the  court  in- 
structed the  jury  as  follows:  "It  will  be 
noted  liiat  the  plaintiff  seeks  to -make  the  de- 
fendant company  responsible  for  the  acts  of 
the  Bald  McLean.  Before  he  will  be  entitled 
to  this,  be  must  prove  by  a  preponderance  of 
the  evidence  that  said  McLean  was  at  the 
time,  and  was  acting  at  the  time  as,  a  vice 
principal  of  the  defendant  It  will  not  be 
Bufflclent  to  show  that  the  said  McLean  was 
merely  a  fellow  servant  If  that  is  all*  that 
is  shown,  there  can  be  no  recovery.  The 
vice  principal  is  a  person  to  whom  the  em- 
ployer commits  the  entire  charge  and  man- 
agement of  its  business  in  that  particular  re- 
gard, with  power  to  choose  bis  own  assistants 
and  to  control  and  discharge  them  as  freely 
and  as  fuUy  as  the  principal  itself  could. 
The  employer  is  liable  and  answerable  to  all 
the  underservants  for  the  negligence  of  such 
a  managing  assistant  either  in  his  personal 
conduct  within  the  scope  of  his  employment 
or  in  his  selection  of  ether  servants.  If  In 
the  case  at  bar  yon  find  that  at  the  time 
complained  of  the  said  McLean  bad  the  en- 
tire charge  and  management  of  the  defend- 
ant's business  in  the  building  of  bridges  with- 
in the  district  and  that  he  had  power  to 
choose  his  own  assistants  and  to  control  and 
discharge  them  as  freely  as  the  defendant  It- 
self could,  you  would  be  justified  in  finding 
said  McLean  was  a  vice  principal,  within  the 
meaning  of  the  law;  and  if  you  find  the  act 
complained  of  was  one  within  the  scope  of 
his  duties  as  such  superintendent  and  one 
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which  he  might  have  directed  done  by  an- 
other, then  you  would  he  justified  In  finding 
the  act  one  for  which  the  principal  would 
be  reaponalhle.  If  you  do  not  find  these 
things  established  by  the  evidence,  your  ver- 
dict should  be  for  the  defendant"  The  In- 
struction was  erroneous,  for  the  reason  that 
it  failed  to  recognize  the  distinction  between 
acts  done  In  the  performance  of  the  master's 
duty  to  the  servant  and  acts  done  in  dis- 
charge of  a  duty  that  the  master  might  prop- 
erly commit  to  another  without  liability  for 
negligence.  A  master  Is  liable  for  the  neg- 
ligence of  a  superior  seryfint  when  the  serv- 
ant Is  engaged  in  the  performance  of  some 
of  the  master's  personal  duties,  but  not  other- 
wise; and  It  is  the  character  of  the  work, 
rather  than  the  ranlt  of  the  servant,  that 
controls.  The  duties  that  may  not  be  delegat- 
ed to  another  are  well  understood,  and  need 
not  be  reiterated.  They  are  stated  in  a  general 
way  In  Newbury  v.  Manufacturing  Co.,  100 
Iowa,  441,  68  N.  W.  743.  See,  also,  Bamlde 
T.  Connor  (Iowa)  81  N.  W.  452.  The  instruc- 
tion In  question  fails  to  recognize  this  dis- 
tinction. It  makes  the  defendant  liable  pro- 
vided the  act  was  within  the  scope  of  Mc- 
Lean's employment,  although  It  was  the  work 
of  a  mere  servant,  and  did  not  In  any  man- 
ner pertain  to  the  duty  that  defendant  owed 
to  the  plalntUL  A  servant  may  act  in  the 
dual  relation  of  vice  principal,  representing 
the  master,  and  as  a  co-servant  with  other 
employte.  Whether  or  not  the  act  in  ques- 
tion was  such  a  one  as  might  be  delegated 
depends  on  .the  character  of  the  work  and 
the  natore  of  the  duty  that  Is  owing  the  party 
injured.  There  is  no  claim  that  the  act  was 
willfully  done,  and  no  charge  in  the  petition 
that  defendant  failed  to  furnish  plaintiff  a 
safe  place  in  which  -to  work,  or  with  suitable 
appliances  for  performing  his  work.  The 
sole  cliarge  Is  that  McLean,  as  vice  principal, 
negligently  pushed  the  piling  in  such  a  man- 
ner that  it  fell  and  Injured  the  plaintiff. 
Moreover,  Uie  charge  of  the  court  does  not 
proceed  on  the  theory  that  McLean  was  en- 
gaged In  the  performance  of  his  master's 
duty,  but  on  the  sole  ground  that  he  was  actr 
Ing  within  the  scope  of  lils  employment. 
That  part  of  the  Instruction  which  says  that 
if  the  act  was  one  within  the  scope  of  the 
employment  of  the  superintendent,  and  one 
which  he  might  have  directed  done  by  an- 
other, then  the  act  was  one  for  which  the 
principal  would  be  repponsible,  is  clearly  er- 
roneous. The  superintendent  might  have  di- 
rected the  work  of  any  of  plaintiff's  co-serv- 
nnts,  but  this  fact  wmild  not  authorize  a  find- 
ing that  in  the  work  himself  be  became  a 
vice  principal,  for  whose  act  defendant  would 
be  responsible.  Plaintiff  claims  some  sup- 
port for  the  Instruction  In  Railroad  0>.  v. 
Ross,  112  U.  S.  377,  6  Sup.  Ot.  184,  28  L.  Ed. 
787.  It  is  sufficient  to  say  of  that  case,  even 
if  It  be  an  authority  for  his  contention,  that 
It  has  been  overruled  by  the  court  that  ren- 
dered It  in  New  England  Co.  v.  C!onroy,  175 


U.  S.  823k  20  Sup.  Ct  85.  44  Ll  Ed.  181,  and  is 
no  longer  regarded  as  an  authority.  Dcmnel- 
ly  T.  Bridge  Co.  (CaL)  49  Pac.  559,  Is  much 
like  the  one  at  bar,  and  the  rules  we  have 
announced  are  very  dearly  stated  in  the 
opinion.  We  are  of  opinion  that  the  case  is 
ruled  by  the  Newbury  and  Bamide  Cases, 
hitherto  cited. 

2.  Without  allegation  in  the  petition  that 
plaintiff's  injury  was  permanent,  or  that  be 
would  suffer  loss  of  time  in  the  future,  the 
court,  in  its  Instructions,  directed  the  Jury  to 
consider  these  items,  In  the  event  It  found 
for  the  plaintiff.  This  was  also  a  prejudicial 
error  that  calls  for  a  revertel  of  the  case. 
For  the  errors  pointed  out,  the  Judgment  ia 
reversed. 


SMITH  T.  ROCKWEUJ. 
(Supreme  Court  of  Iowa.    April  11,  1901.) 

OODNTIBS— CONTRACT  FOR  PRINTING-NBW3- 
PAPBR— BONA  FIDB  SUBSCRIBERS. 
Code,  {  441,  provides  that  the  board  ot 
supervisors  of  each  county  shall  in  Janoarr  se- 
lect two  newspapers,  published  within  the 
county,  having  the  lar^st  nnmber  of  bona 
fide  yearly  aabscriben  hving  within  the  conn- 
ty,  in  which  all  ot  the  proceedings  of  the 
board  shall  be  published.  HM,  that  the  fact 
that  defendant  reduced  the  jeany  sabacription 
price  of  his  paper  from  $1  to  2S  cents,  to  in- 
crease his  subscription,  for  the  porpoae  of  se- 
curing the  county  printing,  did  not  prevent  tlie 
subscribers  so  obtained  from  being  bona  fide,  in 
the  ahsence  of  evidence  tliat  they  colluded  with 
the  defendant  to  enable  liim  to  secure  the  con- 
tract. 

Appeal  from  district  court.  Van  Bureo 
county;  M.  A.  Roberts,  Judge. 

Appeal  from  an  order  selecting  a  paper 
published  by  plaintiff  as  an  official  paper  in 
which  to  publish  the  proceedings  of  the 
board  of  supervisors  and  other  matters,  un- 
der section  441  of  the  Code.    Reversed. 

Irish  &  Calhoun,  for  appellant  Wherry  & 
Walker,  for  appellee. 

DEEMER,  J.  Plaintiff  filed  with  the  board 
a  certified  statement  showing  that  he  had 
975  bona  fide  yearly  subscribers  for  his  pa- 
per, and  defendant  a  like  statement  showing 
that  he  had  1,192  tor  his.  Each  party  filed 
objections  to  the  statement  filed  by  the  oth- 
er, and  the  case  thus  made  was  tried  by  dis- 
trict court  on  an  agreed  statement  of  facts. 
It  is  practically  conceded  that  plaintiff  had 
but  944  subscribers  for  his  peper,  and  the 
sole  question  In  the  case  rdates  to  defend- 
ant's list  From  the  agreed  statement  of 
facts,  it  appears  that  "defendant's  entire  list 
was  taken  and  obtained  under  a  reduced  sub- 
scription rate  of  25  cents  per  annum;  that 
the  former  subscription  price  of  defendant's 
paper  was  $1  per  year,  but  that  the  same 
was  temporarily  reduced  to  25  cents,  for  the 
sole  purpose  of  increasing  the  list  of  sub- 
scribers so  as  to  enable  the  defendant  to 
compete  for  the  county  printing;  that  when 
said  reduction  was  made  and  when  said  list 
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was  filed  it  was  Intended  by  defendant  aa 
a  temporary  reduction  to  last  January  1, 1898, 
only,  and  was  not  Intended  to  give  the  re- 
duced rate  after  that  date,  but  that  since  the 
filing  ot  the  defendant's  statement  with  the 
county  auditor  of  January  4,  1899,  and  prior 
to  the  hearing  before  the  board  of  Bnperris- 
ore  on  January  21,  1899,  the  subBcriptlon 
price  to  defendant's  paper  has  been  perma- 
nently reduced  to  26  cents  per  year;  that 
the  defendant,  for  the  purpose  of  Increasing 
bis  8nI>Bcrlptlon  list  daring  the  months  of  No- 
vember and  December,  1898,  published'and 
sent  out  In  the  regular  Issues  of  his  paper  a 
special  offer,  and  also  sent  out  over  the  coun- 
ty, and  to  his  various  agents,  numerous  dr- 
cnlars  and  advertisements,  of  a  special  rate 
of  subscription  to  his  paper  at  twenty-five 
cents  per  year,  and  In  cases  even  lower  than 
that,  to  all  those  that  should  subscribe  prior 
to  January  1, 1899;  that  agents  of  the  Fann- 
Ington  Herald  at  different  places  in  the  coun- 
ty would  send  in  large  lists  of  names  of  sub- 
scribers to  said  paper  at  the  twenty-five  cent 
rate,  and  sometimes  at  a  lower  rate,  would 
pay  for  the  entire  list  themselves,  and  then 
take  their  own  chances  of  afterwards  collect- 
tns  the  subscription  from  said  persons  so 
named  and  returned;  that  some  of  said  par- 
ties have  since  paid  for  said  subscription  and 
some  have  not;  that  by  the  means  above 
stated  the  defendant  very  greatly  Increased 
his  list  of  subscribers;  that,  of  the  total  list 
filed  by  the  defendant,  243  of  the  persons 
therein  named  either  did  not  reside  in  Van 
Boren  county,  or  bad  never  subscribed  for 
aor  paid  for  said  paper."  Deducting  these 
24;}  from  defendant's  list,  the  number  re- 
maining is  still  larger  than  appears  on  plain- 
tiff's. Bat  plaintiff  insists  that  as  defendant 
•btalned  his  subscribers  at  a  reduced  price, 
and  sent  out  circulars  soliciting  snbscribers 
at  a  reduced  rate,  for  the  purpose  of  securing 
the  county  printing,  the  subscribers  so  se- 
cured are  not  bona  fide,  and  that  the  court 
correctly  awarded  the  printing  to  him  (plaln- 

tttt). 

No  qnestion  Is  made  but  that  all  these  pw- 
sons  were  yearly  snbscribers,  and  no  claim 
is  made  that  they  in  any  manner  colluded 
with  defendant  to  enable  him  to  secure  the 
printing.  Indeed,  so  far  as  appears,  they 
took  advantage  of  the  rate  for  the  purpose 
of  securing  the  paper.  They  were  bona  fide 
yearly  subscribers  for  the  defendant's  paper, 
nnless  it  be  for  the  fact  that  he  reduced  the 
price  thereof  with  intent  to  Increase  his  list 
so  as  to  have  his  paper  declared  the  official 
paper  of  the  coimty.  We  do  not  think  de- 
fendant's intent  to  secure  the  larger  list  by 
reducing  the  price  of  his  paper  In  any  man- 
ner affected  the  validity  or  good  faith  of  the 
Bubscriptlons.  The  statutes  do  not  attempt 
to  fix  the  subscription  price  or  the  size  of 
the  paper.  That  there  must  be  some  price 
greater  than  a  mere  nominal  one,  and  a 
newspaper  that  does  not  wholly  belle  the 
Hame,  Is  conceded;   but  there  is  nothing  In 


the  record  to  show  the  size  or  quality  of  de- 
fendant's paper,  or  that  the  price  charged 
therefor  was  grossly  disproportionate  to  Its 
value.  For  aught  we  know,  25  cents  per 
year  may  be  all  that  it  was  worth.  But, 
however  this  may  be,  the  statute  has  not  at- 
tempted to  regulate  the  price  or  size  of  the 
sheet  It  merely  says  that  the  subscribers 
shall  be  bona  fide  yearly  subscribers.  After 
eliminating  the  number  of  names  mentioned, 
we  find  that  the  remainder  are  bona  fide 
yearly  subscribers.  Our  conclusion,  on  the 
facts  disclosed,  is  that  defendant  has  the 
larger  list,  and  should  have  been  awarded 
the  printing.    Reversed. 


BAXTER  V.  PBITOHARD  et  aL 
(Supreme  Cionrt  of  Iowa.    April  11,  1901.) 

JTJDOUBNTS  —  RECORD  —  BEST  BYIDBNOII  — 

FRAUDULENT  CONVEYANCES-CON- 

SIDBRA'nON— INADEQUACY. 

1.  Under  Oode,  {  8784,  requiring  that  all 
Judgments  be  entered  on  the  record  of  the 
court;  and  section  288,  reqniiing  the  proceed- 
ings of  the  court  to  be  entered  In  the  record 
book,  and  that  a  Judgment  docket  shall  be  kept 
containing  an  abstract  of  all  judgments,— a 
judgment  was  not  properly  proved  by  produ- 
cing the  judgment  docket,  but  the  record  book, 
or  a  certified  copy  thereof,  should  have  been 
produced. 

2.  In  an  action  to  set  aride  a  conveyance  by 
an  alleged  insolvent  debtor,  his  insolvency  was 
not  proved  by  the  writ  reating  that  "this  writ 
came  to  my  hands  January  28;  no  property  be- 
ing found,  this  writ  Is  returned  unsatisfied;" 
and  signed,  "J.  H.  Q.,"— since,  if  it  be  assumed 
that  the  writ  related  to  the  debtor,  it  did  not 
show  that  he  had  not  property  sufficient  to  sat- 
isfy the  debt,  or  that  it  was  returned  by  one 
having  authority. 

3.  When  there  was  a  first  mortgage  on  land 
for  $3,000,  and  a  second  for  $1,150,  and  a  judg- 
ment for  $403y  and  the  second  mortgage  was 
discounted  $145,  and  plaintiff,  a  creditor  of  the 
mortgagor,  refused  a  third  mortgage  to  secure 
his  debt,  a  conveyance  by  the  mortgagor  to  de- 
fendant, as  a  payment  of  the  incumbrances, 
could  not  be  said  to  be  fraudulent  on  account 
of  Inadequacy  of  consideration. 

Appeal  from  district  court,  Ida  county;  Z. 
A.  Church,  Judge. 

Plaintiff,  for  cause  of  action,  alleges,  in  sub- 
stance, as  follows:  That  on  Septeml>er  21, 
189T,  he  recovered  Judgment  against  John  H. 
Prltchard  for  $1,381  debt  and  $63.91  costs; 
that  on  the  21st  day  of  January,  1808,  an 
execution  was  issued  thereon  to  the  sheriff  of 
Ida  county,  where  John  H.  Prltchard  resided, 
which  was  returned,  "No  property  found;" 
that  on  the  29th  day  of  January,  1897,  after 
the  Indebtedness  for  which  said  Judgment 
was  rendered  was  contracted,  John  H.  Prltch- 
ard made  a  pretended  conveyance  of  a  cer- 
tain 160  acres  of  land  In  Ida  county  to  Wil- 
liam C.  Prltchard,  "with  the  intent  to  hinder, 
delay,  and  defraud  the  plaintiff  In  the  col- 
lection of  said  Judgment,  and  the  said  Wil- 
liam C.  Prltchard,  defendant,  took  such  con- 
veyance with  like  Intent,  and  without  any 
consideration  paid  therefor."  Plaintiff  asks 
that  said  conveyance  be  set  aside,  that  his 
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Judgment  be  declared  a  Hen,  and  that  he  have 
special  ezecntlcm.  The  defendant  WilUam  C. 
Prltdiard  alone  answers.  He  denies  that 
idalntlff  has  a  Judgment  as  all^:ed,  denies 
that  execution  was  Issued  and  returned  as 
alleged,  and  denies  any  intent  to  defraud,  and 
alleges,  in  substance,  as  follows:  That  there 
were  two  mortgages  on  the  land,  one  for  $3,- 
000,  of  which  $2,000  was  a  first  lien,  and 
one  for  $1,160;  also  a  Judgment  In  favor  of 
.Noah  Williams  for  $463.69;  that  suit  was. 
pending  by  this  plaintiff  against  this  defend- 
ant to  set  aside  a  conveyance  made  to  defend- 
ant by  his  father,  Joseph  Fritchard;  that 
Joaeph  Pritchard  was  surety  for  John  H. 
Prltchard  In  an  amount  then  unknown  to  de- 
fendant; that  the  deed  In  question  was  taken 
subject  to  said  mortgage  and  Judgment  liens, 
and  for  the  purxwse  of  iirotecting  this  defend- 
ant from  any  liability  that  might  come  against 
him  In  said  suit,  and  for  the  purpose  of  pro- 
tecting Joseph  Pritchard  as  soch  surety  out 
of  any  residue  ths-t  might  remain  above  the 
amount  of  said  incumbrance.  He  alleges  that 
he  "was  to  take  the  title  to  said  property,  to 
use,  care  for,  sell,  or  dispose  of  the  same,  as 
in  his  Judgment  might  seem  best  In  order  to 
carry  out  said  irarposes."  He  shows  that  he 
has  since  become  the  owner  of  said  second 
mortgage  and  the  Judgment;  that  he  has 
paid  $91  interest  on  the  first  mortgage,  and 
$40  taxes  on  the  land;  and  alleges  that  he 
was  compelled  to  pey  $35  costs  in  said  suit, 
and  that  be  has  Incurred  $400  expenses  in 
looking  after  the  land.  He  asks  to  be  dis- 
missed, with  costs.  Decree  was  rendered  in 
favor  of  the  plaintiff.  Defendant  WllUam  C. 
Pritchard  appeals.    Reversed. 

Duffle,  Gaines  ft  Kdby.  for  appellant 
Charles  S.  Macomber,  for  appellee. 

GIVEN.  J.  Plalntira  allegaUon  that  he 
bad  a  Judgment  against  John  H.  Pritchard, 
and  that  execution  thereon  bad  been  return- 
ed, "No  pr(«)erty  found,"  being  denied,  the 
Irarden  was  on  the  plaintiff  to  prove 'these 
essential  facts.  The  only  evidence  introduced 
to  show  that  plaintiff  had  a  Judgment  was 
the  Judgment  docket  and  to  this  the  defend- 
ant objected,  and  his  objections  were  over- 
ruled. Code,  I  3784,  requires  that  "all  Judg- 
ments and  orders  must  be  entered  on  the 
record  of  the  court"  Section  288  requires 
the  "proceedings  of  the  court  to  be  entered  In 
the  record  book,"  and  provides  for  keeping  a 
"Judgment  docket"  containing  an  "abstract 
of  the  Judgment"  The  record  book  Is  the 
best  evidence  of  a  Judgment  and  It  or  a 
certified  transcript  thereof,  is  alone  admissi- 
ble to  show  a  Judgment  wliere  no  founda- 
tion Is  laid  for  Introducing  secondary  evi- 
dence. See  Moore  v.  McKlnley,  60  Iowa,  3C7, 
14  N.  W.  768;  Case  v.  Plato,  54  Iowa.  64,  6 
N.  W.  128;  Winter  v.  Coultbard,  94  Iowa,  312, 
62  N.  W.  732;  and  Balm  v.  Nunn,  63  Iowa, 
045,  19  N.  W.  810.  A  Judicial  record  of  this 
state  may  be  proved  by  the  production  of  the 


original  or  a  certified  copy  thereof.    Code,  f 
4644. 

The  only  evidence  to  show  that  John  H. 
Pritchard  was  insolvent  is  this:  "State  of 
Iowa,  Ida  County.  This  writ  came  In  my 
hands  for  service  January  28,  189&  No  prop- 
erty being  found,  this  writ  Is  returned  unsat- 
isfied. J.  H.  GunneU."  If  we  may  presume 
that  this  was  an  execution  against  John  H. 
Pritchard,  still  it  does  not  appear  to  be  re- 
turned by  any  one  having  authority  to  exe- 
cute such  writs.  We  may  not  Infer  that  John 
H.  Pritchard  was  Insolvent  because  of  the 
indebtedness  that  appears  against  him,  as  It 
is  not  shown  that  he  had  not  property  suffi- 
cient to  pay  his  debts.  It  is  certainly  dear 
that  the  plaintiff  failed  to  establish  as  a 
fact  by  the  proofs  required,  that  he  has  a 
jndtpnent  against  John  H.  Pritchard,  or  that 
John  H.  Pritchard  was  insolvent  There  Is 
no  evidence  of  the  alleged  intent  to  hlndw, 
delay,  and  defraud,  unless  it  may  be  Inferred 
from  the  consideration  being  inadequate. 
The  consideration  was  the  payment  of  the 
existing  Incumbrance,  which  at  the  time  of 
the  conveyance  amounted  to  over  $8,600,  ex- 
clusive of  Interest  John  H.  Pritchard  gives 
the  value  of  the  land  as  $3,200,  and  in  this  he 
is  confirmed  by  the  fact  that  defendant  pur- 
chased the  second  mortgage  at  a  discount  of 
$145,  and  plaintiff  refused  a  third  mortgage 
to  secure  his  debt  We  think  It  clear  that 
the  Incumbrances  more  than  equaled  the 
value  of  the  land,  and  therefore  no  Intent  to 
defraud  Is  shown.  See  Goddard  v.  Gulttar, 
80  Iowa,  120,  46  N.  W.  729;  Aultman  r.  Heln- 
ey,  69  Iowa.  654,  18  N.  W.  866.  For  the  rea- 
sons stated,  the  decree  Is  reversed. 


HAVBRSTOCK  v.  AYLBSWORTH,  Jndga 
(Supreme  Court  of  low^    April  11,  1901.) 

OOmiTT    BLBCnONS  — CONTEST— QUO    WAK- 
RANTO— CUMULATIVE  PROCEEDINQS. 

Code,  S  4313,  declares  that  a  civil  action 
by  ordinary  proceedintrs  may  be  brought  in  the 
name  6t  the  state  against  any  person  unlawfol- 
ly  holding  any  public  office  within  this  states 
Title  Q,  c.  7,  provides  that  the  election  of  any 

gerson  to  any  county  office  "may  be  contested^* 
y  any  person  eligible  to  such  ofllee.  and  that 
the  court  for  the  trial  of  contested  county  elec- 
tions shall  be  presided  over  by  the  chairman  of 
the  board  of  superrisors,  etc.  B«ld,  tiiat  a  pe- 
tition for  quo  warranto  to  tost  the  right  <^  ue 
incumbent  of  a  county  office  to  hold  the  same 
was  not  demurrable  on  the  ground  that  the 
proceedings  prescribed  in  Oode,  tit.  6,  c.  7,  are 
exclusive,  since  such  proceedings  are  merely 
cumulative. 

Ortiorari  to  superiOT  court  of  (Council 
Bluffs;  E.  E.  Aylesworth,  Judge. 

The  petitioner  was  declared  duly  elected 
treasurer  of  the  Independent  school  district 
of  the  city  of  C!onncll  Bluffs,  to  succeed 
George  S.  Davis,  who  was  a  candidate 
against  him.  Davis  refused  to  surrraider  the 
office,  and  was  compelled  to  do  so  by  man- 
damus proceedings.  Afterwards  he  began  an 
action  in  th&  superior  court  to  test  the  right 
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«rf  the  petitioner  to  the  office  In  question. 
Hie  petitioner  herein  demurred  to  the  peti- 
tion In  that  action,  which  demurrer  was 
OTermled.  HilB  proceeding  is  to  test  the 
correctness  of  the  court's  ruling  thereon. 
IMsmlssed. 

FUcklnger  Bros.,  for  petitioner.  H.  J. 
Chambers  and  S.  B.  Wadswortb,  for  defend- 
ant. 

SHEaiWIN,  J.  The  demurrer  went  to  the 
Jurisdiction  of  the  superior  court  to  hear  and 
determine  the  rights  of  the  petitioner  and 
Davis  to  the  office  in  question.  The  peti- 
tioner contends  that  this  office  is  within  the 
^nrlslons  of  title  6,  c.  7,  of  the  Code,  which 
proTides  for  and  regulates  election  contests; 
that  the  contest  therein  provided  for  is  ex- 
clusive; and  that  an  action  of  quo  warranto 
wlU  not  lie.  If  it  be  conceded  for  the  pur- 
poses of  this  case  that  section  1260  of  the 
Code  brings  this  officer  within  the  law  relat- 
ing to  contests,— a  proposition  which  we 
very  much  doubt,— we  cannot  agree  with  the 
contention  that  the  remedy  by  contest  is  ex- 
clusive. Section  1196  of  the  Code  says  "that 
the  election  of  any  person  to  any  county  of- 
fice *  •  •  may  be  contested  by  any  per- 
son eligible  to  such  office."  It  then  enumer- 
ates the  grounds  of  such  contest  Section 
1201  is  in  the  same  chapter  of  the  Oode,  and 
relates  to  the  same  subject  It  Is  as  follows. 
"The  court  for  the  trial  of  contested  county 
elections  shall  be  thus  constituted;  the  chair- 
man of  the  board  of  superrisors  shall  be  the 
presiding  officer,  and  the  contestant  and  In- 
cumbent may  each  name  a  person  who  shall 
be  associated  with  him."  Section  4813  of 
the  Code  provides  as  follows:  "A  civil  ac- 
tl<m  by  ordinary  proceedings  may  be  brought 
In  the  name  of  the  state  in  the  following 
cases:  (1)  Against  any  person  unlawfully 
holding  any  public  office  or  franchise  within 
this  state,"  etc.  It  will  be  noticed  that  sec- 
tion 1198  says  that  an  election  "may  be  con- 
tested" for  certain  reasons.  He  rest  of  the 
chapter  provides  for  the  court  and  procedure 
when  such  a  contest  Is  instituted.  But  there 
Is  nowhere  in  our  constitution  or  in  the  Code 
any  mandate  that  the  contest  court  provided 
by  the  statute  shall  have  sole,  final,  or  exclu- 
sive power  of  determining  election  contests. 
Nor  do  we  think  any  Just  Inference  can  be 
drawn  from  the  act  Itself  that  the  legislature 
Intended  Its  Jurisdiction  to  be  exclusive.  On 
the  other  hand,  it  satiBfactorlly  appears  that 
such  was  not  the  intent  Otherwise,  section 
4313,  quoted  above,  would  be  entirely  with- 
out force  or  effect  It  is  a  familiar  rule  that 
concurrent  enactments  will  be  glvai  full 
force,  unless  clearly  contradictory.  Section 
4313  cleariy  confers  upon  the  courts  the  pow- 
er to  hear  and  determine  contests  of  this 
character.  And  this  power  may  be  invoked 
by  the  county  attorney,  or  by  any  dtlzen  of 
the  state -having  an  interest  In  the  question. 
Section  4816.  It  is  therefore  quite  apparent 
that  the  legislature  has  left  a  choice  of  rem- 


edies for  the  contestants  In  this  class  of 
cases.  Judge  DlUon,  in  his  Municipal  Corpo- 
rations (section  202,  8d  Ed.),  says:  "It  is  not 
unusual  for  charters  to  contain  provisions  to 
the  effect  that  the  common  council  or  govern- 
ing body  of  the  municipality  'shall  be  the 
Judge  of  the  election  of  its  own  members.' 
•  •  •  What  effect  do  provisions  of  this 
kind  have  upon  the  Jurisdiction  of  the  supe- 
rior courts?  The  answer  must  depend  upon 
the  language  in  which  these  provisions  are 
couched,  vle-wed  in  the  light  of  tlie  general 
laws  of  the  state  on  the  subjects  of  contested 
elections  and  quo  waxranito.  The  principle 
is  that  the  Jurisdiction  of  the  court  remains 
unless  it  appears  with  unequivocal  certainty 
that  the  legislature  intended  to  take  it  away. 
Language  like  that  quoted  above  will  not 
ordinarily  have  this  effect  but  will  'be  con- 
strued to  afford  a  cumulative  or  primary 
tribunal  only,  not  an  exclnaive  one."  "Upon 
the  question  whether  a  special  statutory  rem- 
edy for  the  contest  of  an  election  is  exclu- 
sive of  the  ordinary  Jurisdiction  of  courts 
over  quo  warranto  pr«>ceedlngs,  or  is  merely 
cumulative,  there  Is  a  conflict  of  authority. 
It  would  seem,  however,  that  the  weight  of 
authority  is  in  favor  of  the  rule  that  such  a 
special  remedy  is  merely  cumulative,  unless 
by  express  provision  or  necessary  Inference 
It  is  made  exclusive."  17  Bnc.  PL  &  Prac.  p. 
423.  Such  is  the  rule  in  Indiana  (State  v. 
Adams,  66  Ind.  397)  and  in  Michigan  (People 
V.  Tlsdale,  1  Doug.  69).  See,  also,  People  v. 
Holden,  28  Cal.  124;  People  v.  Hall,  80  N.  Y. 
117;  Newsom  v.  Cocke,  44  Miss.  352;  Osgood 
V.  Tones,  00  N.  H.  543;  Attorney  General  v. 
Delaware  &  B.  B.  R.  Co.,  38  N.  J.  Law,  282; 
Saunders  v.  Gatllng,  81  N.  C.  296;  State  v. 
Dahl,  65  Wis.  6iO.  27  N.  W.  343;  Snowball 
7.  People,  147  ai.  260,  35  N.  B.  688;  State 
V.  Prantz  (Neb.)  75  N.  W.  646;  People  v. 
Londoner  (Colo.  Sup.)  22  Pac.  764,  6  L.  R.  A. 
444;  State  v.  Fransham  (Mont)  48  Pac.  1; 
McCrary,  Elect  H  380,  381.  In  State  v. 
Funck,  17  Iowa,  365,  It  was  expressly  said 
that  It  was  not  necessary  to  determine  the 
question  before  us,  and  It  was  not  done.  We 
think  the  superior  court  rightly  overruled 
the  demurrer,  and  this  writ  is  dismissed. 
Dismissed. 


EASTMAN  V.  MILLEB. 
(Supreme  Court  of  towa.    April  11,  1901.) 

VEHDOa  AND  PURCIIASBR— DBFERRED  PAT> 
HBNT  —  CONTRACT  TO  RELIEVH  VBNDKB  — 
CONSIDERATION  THEREFOR  —  BUFFICIBNOT 
OF  BVIDBNCB-NBW  TRIAU 

1.  Where  a  vendee  transfers  his  coatract  for 
the  sale  of  land  to  a  third  person,  who  agrees 
to  assume  certain  deferred  paymants,  and  suit 
therefor  is  afterwards  brought  by  the  vendor 
to  collect  such  sum,  the  payment  of  costs  on 
a  dismissal  thereof  is  not  a  BufiBclent  coasidei^ 
atlon  for  a  contract  between  the  veadee  aod 
vendor,  reUevlng  the  former  from  liability  for 
such  deferred  payments. 

2.  A  vendee  transferred  his  contract  for  a 
sale  of  land  to  a  third  person,  who  agreed  to 
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par  certain  deferred  payments.  Thereafter  the 
vendor  brought  action  against  the  vendee  to 
collect  sach  payments,  and  the  cause  was  dis- 
missed, and  a  writing  given  to  the  vendee  recit- 
ing that  it  was  dismissed  on  consideration  of 
the  payment  af  costs,  and  that  the  vendee 
agreed  to  assist  the  vendor  in  recovering  the 
deferred  payments  from  the  assignee  of  the 
contract  The  vendor  and  his  attorney  testified 
that  the  cause  was  dismissed  to  enable  the  ven- 
dee to  collect  the  money  from  the  assignee,  and 
that  it  was  expressly  stated  that  the  dismissal 
would  not  relieve  the  vendee  from  liability. 
The  vendee  testified  that  the  attorney  stated 
that  it  would  relieve  the  vendee.  Held  not  suf- 
ficient to  sustain  a  finding  that  the  vendee  had 
been  released,  since  the  evidence,  considered 
in  connection  with  the  unreasonable  character 
of  the  contract  as  claimed  by  vendee,  was  suf- 
ficient to  raise  the  inference  that  such  a  finding 
was  the  result  of  passion  or  prejudice. 

Appeal  from  district  court,  Buena  Vista 
county;  F.  H.  Helsell,  Judge. 

Action  for  judgment  on  three  promisaory 
notes  executed  by  the  defendant  to  the  plain- 
tiff for  the  deferred  payments  on  real  estate 
sold  by  the  plaintiff  to  the  defendant  under 
a  written  contract.  Defendant  answered,  ad- 
mitting the  execution  of  the  notes,  and  that 
they  were  unpaid,  and  alleging  as  defense 
an  oral  agreement  with  the  plaintiff  whereby 
defendant  was  released  from  liability  on  said 
notes.  Plaintiff  demurred  to  the  answer  on 
the  ground  that  there  was  no  consideration 
to  snpiwrt  the  alleged  agreement  The  de- 
murrer was  overruled,  to  which  plaintiff  ex- 
cepts. Verdict  and  Judgment  were  rendered 
in  favor  of  the  defendant.  Plaintiff  appeals. 
Reversed. 

F.  F.  Faville  and  A.  D.  BaUte,  for  appel- 
lant   Milt  H.  Allen,  for  appellee. 

GIVEN,  a  J.  1.  The  defense  alleged  Is, 
In  substance,  as  follows:  That  defendant 
sold  and  conveyed  said  contract  of  purchase 
to  one  Dunbar,  who  assumed  and  agreed  to 
pay  the  deferred  payments  thereon  as  repre- 
sented by  said  notes.  "That  since  the  said 
assignment  and  sale  of  the  said  contract  by 
defendant  the  same  has  been  frequently  as- 
signed and  tranaferred  to  parties  who  are 
now  unknown  to  defendant,  but  each  of 
whom,  as  defendant  is  informed  and  verily 
believes,  agreed  to  pay  and  assume  the  pay- 
ment of  said  notes.  That  after  said  assign- 
ment to  Dunbar,  plaintiff  commenced  a  suit 
against  defendant  upon  said  notes.  That 
while  said  canse  was  pending  plaintiff  and 
defendant  bad  a  settlement  of  the  said  mat- 
ters pertaining  to  said  action.  That  by  the 
settlement  this  defendant  was  to  pay  the 
costs  of  tbe  said  suit,  and  was  to  aid  and 
assist  to  tlie  best  of  his  ability  in  the  collec- 
tion of  the  said  notes  from  the  then  bolder 
of  the  land.  That,  In  consideration  of  de- 
fendant's doing  so,  the  plaintiff  was  to  re- 
linquish all  claims  against  the  defendant  up- 
on the  said  notes,  and  the  said  notes  were  to 
lie  fully  settied  as  to  this  defendant  and 
plaintiff  was  to  proceed  to  collect  the  same 
off  and  against  the  then  holder  of  the  said 
contract  for  the  said  land."    Defendant  al- 


leges that  in  pursuance  of  said  agreement  he 
paid  the  coats  of  said  action,  that  plaintiff 
caused  the  same  to  be  dismissed,  and  that 
defendant  has  been,  and  still  is,  ready  to  aid 
plaintiff  In  the  collection  of  said  notes  from 
the  owner  of  the  land.  In  an  amendment 
he  alleges  that  said  agreement  was  oral. 
The  plaintiff  demurred  on  the  grormd  thai 
the  matters  alleged  do  not  constitute  a  de- 
fense, "for  the  reason  that  such  agreement 
as  alleged  is  without  consideration  and  of  no 
binding  force  or  effect"  The  question  rais- 
ed by  the  demurrer  is  whether  the  answer 
shows  a  consideration  for  the  alleged  oral 
agreement  A  consideration  consists  of  some 
benefit  or  advantage  accruing  to  the  prom- 
isor, or  of  some  loss  or  disadvantage  Incnrred 
by  the  pn»nisee.  A  c<HUideratlon  is  an  es- 
sential Ingredient  to  the  legal  existoice  of 
every  simple  contract  This  consideration 
consists,  as  defined  by  Smith,  in  his  treatise 
on  Contracts  (page  87),  in  "any  benefit  to 
the  person  making  the  promise,  or  any  loss, 
trouble,  or  inconvenience  to,  or  charged  upon, 
the  iierson  to  whom  it  Is  made.  That  k 
promise  to  do  what  a  person  Is  bound  to  do 
by  law  is  not  a  good  consideration  for  an- 
other undertaking,  and  that  the  person  is  not 
bound  to  fulfil  his  promise  to  pay  another  for 
doing  what  he  is  bound  by  law  to  do,  is  well 
settied.  •  •  •  If  the  only  consideration 
for  the  promise  of  the  grantor  Is  the  per- 
formance by  the  debtor,  or  promise  to  per- 
form, some  act  which  he  Is  legally  bound  to 
perform,  the  promise  Is  without  considenk- 
tion."  These  statements  of  law  are  taken 
from  Ayers  v.  Railroad  <3o.,  52  Iowa,  478,  3 
N.  W.  522,  and  are  conceded  by  counsel  to 
be  the  law.  The  defendant  was  liable  on  the 
notes,  and  therefore  liable  for  the  costs  of 
the  former  action;  hence  an  agreement  to 
pay  said  costs  was  an  agreement  to  do  what 
he  was  In  law  bound  to  do,  and  afforded  no 
consideration  for  the  alleged  agreement  It 
was  to  defendant's  Interest  that  payment  ot 
the  notes  should  be  enforced  against  the  as- 
signees of  the  contract  under  which  the  land 
was  purchased,  but  he  was  under  no  legal 
obllgati<»  to  aid  or  assist  in  so  enforcing 
their  payment.  If  it  should  be  said  that  his 
promise  to  so  aid  and  assist  was  a  full  con- 
sideration tor  the  agreement,  then  the  de- 
murrer was  properly  overruled;  but  In  the 
view  we  take  of  the  case  on  its  merits,  we 
do  not  determine  this  question. 

2.  Whatever  agreement  was  had  between 
these  parties  was  made  while  the  former  ac- 
tion was  pending,  and  In  an  interview  be- 
tween them  in  the  presence  of  A.  D.  Bailie, 
attorney  for  the  plaintiff  In  that  action.  The 
defendant's  contention  is  that  In  considera- 
tion of  his  paying  the  costs  ot  that  action. 
and  agreeing  to  aid  and  assist  In  enforcing 
collection  against  yie  then  holder  of  the  land, 
the  plaintiff  agreed  to  relinquish  all  claims 
against  the  defendant  upon  said  notes;  while 
tiie  plaintiff  claims  that  he  agreed  to  dismiss 
said  action,  the  defendant  paying  the  costs,  to 
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afford  tbe  defendant  opportnnlty  to  pracnre 
payment  of  tbe  notes  by  the  holder  of  the 
land.  At  tbe  time  of  their  agreement  an  In- 
Btnunent  In  writing  aa  follows  was  executed: 
"Storm  Lake,  Iowa.  October  2lBt  1896.  In 
consideration  of  the  payment  of  eleven  and 
75  hundredths  dollars  costs,  the  case  of  Oeo. 
EL  Eastman,  Trustee,  vs.  O.  W.  MUler,  shall 
be,  and  tbe  same  Is  hereby,  dismissed,  as 
against  the  said  defendant,  O.  W.  MUler. 
And  the  said  G.  W.  Miller  hereby  agrees  to 
render  the  said  Geo.  H.  Eastman,  trustee,  all 
the  assistance  possible  in  his  efforts  to  recov- 
er upon  the  notes  and  contract  against  the 
present  holder  of  the  land,  for  which  the 
notes  In  snlt  are  given.  [Signed]  A.  D.  Bal- 
Ue.  Attorney  for  Plaintiff."  Mr.  BalUe.  call- 
ed and  examined  by  the  defendant,  testi- 
fied as  follows:  "Mr.  Miller  said  something 
about  some  other  parties  being  then  inter- 
ested in  the  land,  and  believed  that  be  could 
get  them  to  pay  the  notes.  He  did  not  know 
much  about  the  parties,  but  he  thought  they 
were  good  for  the  amount  of  tbe  notes.  He 
said  he  would  like  to  bave  a  chance  to  get 
any  advantage  that  it  might  be  to  bim  out 
of  those  parties,  and  asked  if  we  would  not 
defer  action  until  be  could  see  what  be  could 
dOb  It  was  In  the  iH^sence  of  Mr.  Eastman, 
—tbe  three  of  us  together.  I  asked  Mr.  East- 
man what  I  should  do,  and  In  tbe  presence 
of  Mr.  Miller,  the  defendant,  he  said  that  all 
that  he  wanted  was  the  money  on  the  notes, 
—all  he  wanted  was  the  payment  of  the 
notes;  that  be  didn't  care  particularly  where 
tbe  money  came  from,  and  if  Mr.  Miller  could 
get  any  advantage  by  seeing  those  parties, 
or  doing  anything  wltta  reference  to  them, 
that  be  was  perfectly  willing  that  be  should 
do  It.  But  It  was  expressly  stated  by  me  and 
by  Mr.  Eastman  In  the  presence  of  Mr.  Miller 
that  in  no  event  would  Mr.  Miller  be  released 
from  his  liability  to  pay  the  notes  in  case  a 
dismissal  was  bad  or  further  time  given. 
That  Is  substantially  what  was  said.  Mr. 
Miller  seemed  to  think  that  he  could  get  the 
money  out  of  the  other  parties,  from  what 
he  said;  that  he  simply  wanted  a  chance  to 
try  to  do  It  Q.  Was  there  not  something 
said  by  Mr.  Miller  to  yon  or  to  Mr.  Eastman 
at  that  time,  that  he  desired  to  be  released 
from  tbe  notes?  A.  As  I  remember,  Mr.  Mil- 
ler did  not  ask  to  be  released  from  his  11a- 
bUity  upon  the  notes.  In  fact,  I  am  confident 
that  he  did  not  ask  to  be  released,  but  sim- 
ply wanted  to  see  If  he  could  not  get  the 
amount  of  tbe  notes  out  of  the  other  fellow. 
He  said  he  would  go  to  work  and  find  out 
right  away  and  see  what  he  could  do.  I 
think  tbe  other  party's  name  was  Dunbar. 
Bat  Mr.  Mlll»  said  that  be  believed  that  Mr. 
Dunbar  had  resold  the  land  to  some  other 
party  In  Illinois,  and  be  would  Inquire  into 
that.  Mr.  Miller  afterwards  sent  me  bis 
contract  with  Dunbar.  This  contract  sent 
me  by  lir.  Miller  is  Exhibit  Mo.  5,  now 
shown  me."  Mr.  Bailie,  being  called  on  be- 
half of  tbe  plaintiff,  testified  to  the  same 


effect,  and  repeated  the  statement  that  it 
was  not  agreed  that'  the  defendant  should  be 
released.  The  plaintiff,  called  on  his  own  be- 
half, tesUfied  as  follows:  "Mr.  Miller  said 
that  he  had  disposed  of  the  land,  and  did  not 
want  to  pay  the  notes;  didn't  want  us  to  ob- 
tain Jtidgment  against  him;  that  he  wanted 
to  have  us  try  to  get  the  money  oat  of  the 
parties  then  owning  the  land.  He  said  he 
had  a  contract  with  Mr.  Dunbar,  the  person 
to  whom  he  bad  sold  or  traded,  and  that  he 
had  assumed  in  that  contract  to  pay  these 
notes.  We  talked  the  matter  over,  and  told 
him  we  did. not  care  who  paid  the  notes,  so 
long  as  they  were  paid;  that.  If  be  wanted 
to  try  to  induce  Mr.  Dunbar  to  pay  them, 
that  we  would  withdraw  this  suit  and  give 
him  an  opportunity,  but  that  we  would  not 
release  him  from  his  liability  on  the  notes. 
That  was  the  substance  of  the  conversation." 
The  defendant,  testifying  in  bis  own  be- 
half, said:  "After  I  got  the  notice  that  they 
had  sued  <hi  these  notes,  I  came  down  here 
to  see  them,  and  I  went  in  there  and  told 
them  I  did  not  think  that  it  was  right  for 
them  to  come  onto  me  for  these  notes.  I  bad 
traded  that  land  off,  and  they  had  plenty  of 
time  to  see  whether  the  other  party  was  all 
right,  'and,  if  you  enter  snlt  against  me  and 
get  judgment,  I  think  you  can  collect  it  off 
from  tbe  other  man  quicker  than  you  can 
off  from  me.  I  ain't  got  anything,  only  some 
Dakota  land.'  I  told  them  they  ought  to  go 
on  the  other  man,  and  that  I  thought  they 
could  get  it  quicker;  and  I  told  them  I  would 
pay  the  costs  If  they  would  let  me  out  of 
the  case  and  give  me  that  paper  to  protect 
me.  He  asked  me—  He  vald  that  I  was  to 
help  all  that  I  could  to  get  it"  Following 
this  he  was  asked:  "Q.  What,  if  anything, 
was  said  wltb  reference  to  their  releasing 
you  from  tbe  notes?  A  They  said  they 
would  go  onto  the  other  party.  Q.  What  did 
they  say,  if  anything,  with  respect  to  re- 
leasing, or  what  they  would  do  with  you? 
A.  Well,  you  mean  what  they  said  that 
would  do  with  me?  They  said  they  would  go 
onto  the  other  party  for  It,  and  g^ave  me  a 
paper  telling,  I  supposed,  they  let  me  oat  of 
the  notes.  Q.  Was  there  anything  said  in 
that  conversation  as  to  whether  or  not  you 
would  be  released  from  tbe  paper?  If  there 
was  anything  said  by  any  person,  state  what 
was  said,  and  all  that  was  said.  A.  They 
said  they  would  not  come  on  me  again.  Q. 
Who  said  that?  A.  Mr.  Bailie."  At  the  time 
of  this  conversation  tbe  plaintiff  had  the 
right  not  only  to  proceed  against  this  de- 
fendant and  land,  but  also  against  assignees 
of  the  contract  who  had  assumed  and  agreed 
to  pay  the  notes.  It  does  not  appear  that 
the  defendant  was  in  position  to  render  any 
special  or  valuable  assistance  In  enforcing 
collection  from  these  assignees,  and,  accord- 
ing to  his  petition,  he  did  not  know  to  whom 
the  contract  had  been  assigned,  except  to 
Dunbar.  It  would  certainly  have  been  a 
very  strange  and  unusual  agreement  for  the 
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plaintiff  to  have  made  to  release  tbe  defend- 
ant entirely  from  tbe  notes  upon  such  a  con- 
sideration as  tbe  alleged  promised  aid  and 
assistance.  It  certainly  requires  strooger 
evidence  to  conylnce  the  mind  that  plaintifT 
made  such  an  agreement  than  that  he  agreed 
as  claimed  by  him.  The  writing  executed 
by  Mr.  Bailie  as  attorney  for  plaintiff,  and 
which  may  be  presumed  to  embrace  all  that 
was  agreed  upon,  contains  no  provision  what- 
ever for  the  release  of  the  defendant.  We 
think,  in  view  of  the  unreasonable  character 
of  the  agreement  as  claimed  by  the  defend- 
ant, the  silence  of  the  writing  as  to  any 
agreement  to  release,  the  positive  testimony 
of  Mr.  Bailie  and  the  plaintiff  that  there  was 
no  agreement  to  release,  and  the  unsatisfac- 
tory testimony  of  the  defendant  on  the  sub- 
ject, that  the  Jury  was  not  warranted  in  find- 
ing that  there  was  an  agreement  as  alleged 
by  the  defendant  We  think  such  a  finding 
Is  without  support  in  the  evidence.  We  are 
not  unmindful  of  the  rule  so  frequently  an- 
nounced that  where  there  is  a  conflict  In  the 
evidence  this  court  will  not  Interfere  with 
tbe  verdict  unless  it  appears  to  have  been 
the  result  of  passion  and  prejudice.  "Where 
there  Is  a  conflict  in  the  evidence  the  su- 
preme court  will  not  set  aside  a  verdict  un- 
less it  appears  that  it  Is  the  result  of  pas- 
sion or  prejudice."  Melhop  v.  Doan,  S6  Iowa, 
630;  Moore  v.  Moore,  39  Iowa,  461;  First 
Nat  Bank  t.  Charter  Oak  Ins.  Co.,  40  Iowa, 
572;  Hall  V.  Ballou,  58  Iowa,  685,  12  N.  W. 
475;  French  v.  Reel,  70  Iowa,  122,  29  N.  W. 
S19;  Gibson  v.  Fischer,  68  Iowa,  29,  25  N. 
W.  914.  "To  authorize  a  reversal  on  the 
ground  that  the  ver'dlct  is  against  the  evi- 
dence, there  must  be  such  failure  of  proof  as 
to  raise  the  presumption  that  it  was  the  re- 
sult of  passion  or  prejudice,  and  not  of  an  in- 
telligent and  honest  exercise  of  discretion  by 
the  Jury."  McGormlcks  v.  Fuller,  56  Iowa, 
43,  8  N.  W.  800.  We  do  not  believe  that  this 
verdict  was  the  result  of  an  intelligent  and 
honest  exercise  of  discretion  by  the  Jury,  but 
that  It  was  the  resultof  passion  or  prejudice. 
For  this  reason,  we  think  the  court  erred  In 
overruling  the  plaintiff's  motion  for  a  verdict 
at  the  close  of  the  defendant's  testimony, 
and  In  overruling  his  motion  for  a  new  trial 
on  the  ground  that  the  verdict  is  not  sus- 
tained by  tbe  evidence.  In  view  of  this  con- 
clusion It  is  unnecessary  that  we  consider 
other  questions  discussed.    Reversed. 


STATE  ex  rd.  ATTORNEY  OEINERAIi  t. 

FIDELITY  LOAN  &  TRUST  00. 
(Supreme  Court  of  Iowa.    April  11,  1901.) 
OOBPOBATION— DISSOLUTION— DECRBS-CA- 
PACITT  TO  PROSBCUTB  APPBAL. 
Where  the  court  has  decreed  tbe  dUsola- 
tion  of  a  corporation,  and  the  appointment  of 
n  receiver,  and  the  corporation  appeals  from 
the  portion  of  tbe  decree  appointing  a  receiver, 
but  not  from  that  ordering  dissolution.  Its  ac- 
quiescence in  the  decree  of  dissolation  terml- 
Dates  its  existence  so  that  it  has  no  capacity 


to  prosecute  an  appeal  from  tbe  other  provision 
of  the  decree,  and  such  appeal  will  be  dismiss- 
ed. 

Appeal  from  district  court  Woodbury 
county;  Oeorge  W.  Wakefldd,  Judge. 

Action  on  relation  of  the  attorney  general 
in  which  It  Is  prayed  a  receiver  be  appointed 
to  take  charge  of  the  property  of  the  defend- 
ant company,  and  distribute  the  proceeds 
thereof  to  its  creditors,  and  that  It  "be  dis- 
solved .  as  a  corporation.  Its  franchises  for- 
feited, and  that  it  be  ousted  therefrom." 
The  defendant  resisted  the  appointment  of 
a  receiver  on  different  grounds.  After  hear- 
ing, decree  was  entered  as  prayed.  Tbe  de- 
fendant appeals.    Appeal  dismissed. 

William  Mllchrlst  for  appellant  Mllt<m 
Remley,  Atty.  Gen.,  Oiarles  A.  Clark,  and 
W^rlght  Call  ft  Hubbard,  for  appellee. 

LADD,  J.  The  defendant  resisted  the  ap- 
pointment of  a  receiver  on  various  grounds, 
but  not  its  dissolution  as  a  corporatloo,  and 
to  that  psrt  of  the  court's  decree  ord«ing 
that  "the  Fidelity  Loan  &  Trust  Company  be 
and  is  hereby  dissolved"  no  exception  was 
taken.  The  appeal  is  "from  the  Judgment  of 
tbe  district  court  appointing  U.  O.  Wbltney 
receiver."  Indeed,  tbe  officers  authorizing 
an  appearance  for  defendant  Indicated  their 
wish  that  resistance  in  the  action  be  limited 
to  that  part  of  the  petition  asking  for  ttie 
appointment  of  a  receiver.  That  this  might 
be  made  during  life  of  tiie  corporation  is  not 
questioned,  but  was  its  status  such  after  the 
decree  as  that  it  might  prosecute  an  appeal? 
Undoubtedly,  a  corporation  may  continue  In 
existence  for  the  purpose  of  appealing  from 
and  testing  an  order  dissolving  it  for  its  life 
is  then  the  issue.  Until  the  final  adjndicar 
tion,  no  one  may  say  it  has  ceased  to  exist 
So  a  person  may  appeal  from  an  order  ad- 
Judging  him  Insane,  and  in  connection  there- 
with is  the  right  to  appeal  from  orders  snch 
as  the  appointment  of  receiver,  wblcb  are 
incidental  to  and  dependent  on  tbe  dlss<4a- 
tion.  See  Kelsey  v.  Fermentation  Co..  45 
Hun,  10.  But  here  there  was  no  such  ap- 
peal TtM  defendant  by  acquiescing  in  the 
decree,  conceded  the  termination  of  Itself  as 
a  legal  entity.  The  appeal  flrom  a  part  of 
the  decree  in  no  way  affected  the  portion 
not  appealed  from.  Section  4113,  Code.  The 
order  of  dlssolntioo  is  as  complete  and  final 
as  it  will  be  in  a  thousand  years.  Tbe  court 
was  empowered  by  Section  1640  of  the  Oode 
to  make  it  and  all  have  acquiesced  In  It  as 
made.  From  the  time  of  that  entry  tbe  cor- 
poration has  been  dead,  all  its  agendes  end- 
ed. Its  emidoyte,  Including  attorneys,  dis- 
charged-; and  it  put  without  exception  or 
notice  of  appeal,  beyond  all  future  corporate 
activity.  The  effect  was  to  "put  an  end  to 
its  existence  for  all  purposes  whatsoever, 
and  to  destroy  every  one  of  its  faculties,  so 
that  thereafter  It  can  neither  make  nor  take 
contracts,  nor  sue  nor  be  sued,  and  so  that 
all  debts  to  or  from  It  became  extinguished. 
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and  all  actions  by  and  against  It  abated." 
5  Thomp.  Corp.  (  6718.  To  the  same  ef- 
fect, see  Bank  v.  Colby,  21  WaU.  615,  22 
I,.  Ed.  887;  People  v.  Knickerbocker  Life 
Ins.  Co.,  106  N.  y.  623,  18  N.  B.  447;  Mc- 
CuUoch  V.  Norwood,  B8  N.  Y.  666,  In  ttfe 
last  case  It  was  said  that  thereby  "all  au- 
thority to  appear  In  the  case  had  been  with- 
drawn  from  the  attorneys  who  had  formerly 
represented  the  dissolved  corporation."  Only 
the  corporations  whose  charters  expire  by 
limitation  or  the  voluntary  act  of  the  stock- 
holders continne  for  the  purpose  of  winding 
up  their  affairs.  Sectlw  1628,  Code;  State  v. 
Fogerty.  105  Iowa,  36,  74  N.  W.  754.  This 
Is  to  allow  the  adjustment  of  their  affairs 
without  resort  to  the  courts.  But  this  statute 
has  no  application  to  dissolution  by  virtue 
of  the  provisions  of  sections  1040  and  4313 
of  the  Code;  for  under  these  there  Is  ample 
provision  through  the  appointment  of  receiv- 
er or  trustees  for  the  protection  of  both  cred- 
itors and  stockholders.  To  a  corporation 
dissolution  is  as  final  as  death  to  a  person. 
It  thereafter  can  have  no  interest  In  the  prop- 
erty once  by  it  controlled,  or  Its  disposition. 
That  is  the  subject  of  administration.  With- 
out officers  or  agents,  it  Is  incapable  of  be- 
ing represented  by  any  one  in  court;  and 
without  legal  existence  it  can  undertake  no 
obligation  such  as  a  supersedeas  bond. 
Counsel  urges  that  he  ought  not  to  tx  com- 
pelled to  Insist  on  error  in  one  portion  of  the 
decree,  wltli  which  he  is  content.  In  order 
to  obtain  a  hearing  on  the  other.  The  trou- 
ble Is  that  the  moment  death  of  the  corpora- 
tion Is  conceded  all  its  interest  in  the  future 
ends.  Without  the  hope  of  a  hereafter,  the 
disposition  of  property  or  litigation  can  give 
it  no  concern.  As  defendant  had  not  the  ca- 
pacity to  prosecute  the  appeal,  the  motion  to 
dismiss  is  sustained.    Dismissed, 


CARROLL  V.  CARROLL. 

(Supreme  Court  of  Iowa.    April  11,  1001.) 

DESEDS-COVBNANTS  —  BREACH  —  CANCELLA- 
TION—RBCONVETANCE— ACCRUED  CAUSE  or 
ACTION— ASSIQNMBNT— RELEASE. 

1.  Where  plaintifTs  cause  of  action  accrued 
prior  to  an  alleged  deed  reconveying  the  prop- 
erty to  defendant,  a  charge  in  an  action  by 
plaintiff  for  defendant's  breach  of  covenant 
that,  if  the  jury  should  find  that  plaintiff  recon- 
reyed  the  property  to  defendant  by  warranty 
deed,  such  deed  operated  as  an  assignment  of 
any  cause  of  action  plaintiff  might  have  had 
against  the  defendant  because  of  the  failure  of 
defendant's  title,  was  erroneous,  since  a  recon- 
veyance would  not  carry  with  it  an  assignment 
of  an  accraed  cause  of  actioo. 

2.  Where  plaintiff,  after  the  accrual  of  his 
cause  of  action  for  breach  of  defendant's  cov- 
enant, reconveyed  the  property  to  defendant  by 
warranty  deed,  plaintiff  cannot  maintain  an 
action  for  defendant's  breach  of  covenant,  since 
the  covenants  of  the  parties,  being  mutual,  can- 
celed each  other,  and  hence  the  reconveyance 
operated  as  a  release  of  plaintiff's  claim. 

.\ppeal  from  district  court,  Warren  county; 
James  D.  Gamble,  Judge. 


The  parties  are  husband  and  wife.  In 
February,  1805,  the  defendant  deeded  to  the 
plaintiff  an  interest  in  certain  real  property 
by  full  warranty  deed.  It  was  afterwards  Ju- 
dicially dedared  that  her  title  thereto  was 
Invalid.  Subsequent  to  this  decision,  and  on 
the  18th  day  of  February,  1896,  the  plaintiff 
reconveyed  to  the  defendant  the  property 
she  had  deeded  to  him,  and  his  deed  also 
contained  full  covenants  of  warranty.  This 
is  an  action  to  recover  for  a  breach  of  tlie 
defendant's  warranty.  She  pleads  want  of 
consideration,  and  that  the  conveyance  to 
her  husband  was  for  convenience  only,  the 
reconveyance  to  her,  estoppel,  and  assign- 
ment of  his  claim  for  damages.  There  was 
a  trial  to  a  Jury,  and  a  verdict  and  Judgment 
for  the  defendant  The  plaintiff  appeals. 
Affirmed. 

CJias.  L.  Powell,  for  api>ellant  O.  C. 
Brown,  for  appellee. 

SHEKWIN,  J.  The  only  error  argued  re- 
lates to  an  instruction  which  told  the  jury 
that,  if  it  found  that  the  plaintiff  executed 
and  delivered  to  the  defendant  a  deed  of  the 
property  in  question,  such  deed  "operated  as 
an  assignment  of  any  cause  of  action  he  may 
have  had  against  the  defendant  because  of 
the  failure  of  title  to  the  premises  described 
in  the  deed."  That  the  defendant's  title  fail- 
ed, and  that  there  was  a  consequent  breach 
of  her  covenant  of  warranty,  all  parties  con- 
cede. Whether  the  plaintiff  suffered  any 
damage  thereby  was  one  of  the  questions  sub- 
mitted for  the  determination  of  the  Jury,  but 
what  Its  finding  may  have  been  on  that  ques- 
tion we  cannot  say,  because  the  verdict  was 
a  general  one.  The  plaintiff's  cause  of  action 
arose  before  he  reconveyed  to  the  defendant, 
and  the  rule  is  well  settled,  we  take  it,  ttiat, 
if  his  conveyance  had  heen  to  others  than 
his  grantor,  it  would  not  have  carried  with 
it  an  assignment  of  an  accrued  cause  of  ac- 
tion. If  this  is  true,  it  cannot  be  said  that  the 
conveyance  to  his  grantor  operated  as  an  as- 
signment of  the  cause  of  action  to  her.  There 
Is  another  reason  why  the  instruction  is  not 
correct:  A  person  cannot  be  an  assig^nee  of 
his  own  obligation. 

While  we  must  hold  the  Instructlim  errone- 
ous, it  does  not  necessarily  follow  that  it  was 
prejudicial  to  the  plaintiff,  and,  to  determine 
whether  It  was  or  not,  we  must  look  at  the 
whole  record.  The  evidence  tended  to  show 
that  the  conveyance  from  the  defendant  to 
the  plaintiff  was  without  consideration,  that 
It  was  in  fact  made  to  provide  against  fu- 
ture Judgments  against  the  defendant,  and 
that  the  plaintiff  so  understood  it,  and  agreed 
to  reconvey  whenever  the  defendant  desired 
It  True,  there  was  a  conflict  on  these  ques- 
tions, but  the  Jury  would  have  been  fully 
Justified  in  finding  for  the  defendant  thereon. 
There  was  an  issue  as  to  whether  the  deed 
from  the  plaintiff  to  the  defendant  was  ever 
delivered,  and  this  the  jury  was  colled  upon 
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to  determine,  aad  nugr  'well  hare  fonnd  from 
this  evidence  that  It  waa;  and  In  fact  It  Is 
conceded  by  plalntlfC,  In  argument,  that  the 
jury  found  against  him  on  this  question.  It 
follows,  then,  that  tre  have  a  case  of  mutual 
coTenants;  for  the  plaintiff's  covenant  Is  as 
broad  as  the  defendant's,  and  It  has  been  held 
that  In  such  cases  the  covenants  cancel  eadi 
other.  Silverman  v.  Loomls,  IM  lU.  1S7; 
Brown  V.  Metz,  83  UL  880;  Goodel  v.  Ben- 
nett, 22  Wis.  565;  Am.  &  Eng.  Enc.  Law 
<2d  Ed.)  108;  DevL  Deeds,  {  883.  In  Brown 
V.  Staples,  28  Me.  497,  48  Am.  Dec  6(M,  It 
Is  said  that  the  second  covenant  acts  as  an 
estapjfti  against  action  for  damages.  Some 
of  the  cases  dted  hold  that  the  covenant 
acts  and  should  be  treated  as  a  release.  In 
the  case  at  bar  the  plaintiff  had  full  knowl- 
edge of  all  the  facta  and  circumstances  con- 
nected with  the  entire  transaction  and  of  the 
previous  litigation,  and  with  this  knowledge 
he  voluntarllj  recmveys  and  makes  his  cove- 
nants as  broad  and  strong  as  those  given 
blm.  There  must  have  been  some  purpose 
In  ttils  solemn,  sealed  act  of  the  irialnttff. 
and  this  purpose  can  only  be  learned  from 
the  Instrument  Itself.  That  a  covenantee 
while  he  holds  titie  may  release  all  obllga/- 
tion  on  the  part  of  the  covenantor  cannot 
be  questioned.  Having  made  these  covenants 
In  a  deed  reconveying  this  land,  we  think 
It  must  be  held,  as  a  matter  of  law,  that 
they  operate  as  &  release  of  his  claim,  and 
that  he  Is  estopped  from  recovering  anything 
thereon.  This  being  our  holding,  the  Instme> 
tion  complained  of  was  not  prejudicial  to  the 
plaintiff,  and  the  Judgment  Is  afDrmed. 


OLSON  T.  SAWYBR-COODMAN  00. 
(Snpreme  Court  of  Wisconsin.    April  9,  1901.) 

OAMIMQ— OAMBLINO  AOREBMXNT— IliLBOAIt- 
ITT— SKT-OFP, 

Plaintiff  worked  in  defendant'!  lumber 
eamp^  and  played  poker  in  defendant's  supply 
store.  There  was  no  money  in  the  camp,  and 
defendant,  by  its  storekeeper,  who  was  also 
timekeeper  and  bookkeeper,  agreed  to  let  the 
winners  have  goods  ont  of  the  store  equal  to  the 
amount  of  their  winnings,  and  diarge  the  same 
to  the  losers.  Held,  that  defendant  was  not  en- 
titied  to  set  off  the  amoont  so  charged  to  plain- 
tiff against  his  claim  for  wages,  ance  tlte  ai<> 
rangement  was  illegal,  as  contrary  to  the  stat> 
nte,  and  opposed  to  public  policy. 

Appeal  from  circuit  conrt,  Marinette  coon- 
ty;  Samuel  D.  Hastings,  Judge. 

Action  by  John  P.  Olson  against  the  Saw- 
yer-Ooodman  Company.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  plaintiff  sues  to  recover  $166  for  serv- 
ices performed  in  one  of  defendant's  lumber 
camps.  The  answer  admitted  the  perform- 
ance of  the  labor,  alleged  an  accounting 
which  showed  the  balance  due  plaintiff  to  be 
184.52,  the  issuing  of  a  time  check  In  pay- 
ment of  that  amount,  and  the  subsequent 
payment  of  I3.8S.    There  was  «  tender  of 


judgment  for  $81.87.  The  case  was  tried  in 
Justice  conrt,  and  taken  to  the  circuit  conrt 
on  plalntUTs  appeaL  A  Jury  was  waived, 
and  the  case  was  tried  by  the  court.  On 
May  17,  1898,  the  court  filed  a  written  de- 
cision In  favor  of  plaintiff.  The  defendant 
requested  certain  findings  which  were  refus- 
ed. Exception  was  filed  to  the  conrf  s  de- 
cision and  to  the  refusal  of  the  court  to  find 
as  requested.  A  Judgment  was  directed  for 
plaintiff  for  the  sum  of  $1S6.S7  and  costs, 
which  waa  dnly  entered,  and  from  which 
this  appeal  Is  taken  by  defendant. 

Qulnlan  &  Dally,  for  appellant    James  H. 
McGIllan,  for  respondent 

BARDEEN,  J.  (after  stating  the  facta). 
It  to  admitted  that  the  plaintiff  worked  166 
days  for  the  defendant  at  $1  per  day.  It  la 
also  admitted  by  plaintiff  that  during  that 
time  he  personally  received  goods  and  sap- 
piles  from  the  company  amounting  to  $12.53, 
and  that  the  defendant  paid  his  railroad  tax9 
home,  and  for  other  expenses  amounting  to 
$3.35.  The  defendant  claims  to  be  entttied 
to  an  additional  credit  of  $65.40,  arising  out 
of  the  following  circumstances:  The  de- 
fendant kept  a  supply  department  In  Its 
camp,  under  the  charge  of  one  Riley,  wli« 
was  also  defendant's  timekeeper  and  book- 
keeper. A  number  of  the  men  amnsed 
themselves  playing  poker.  A  banker  kept 
account  of  the  game,  and  at  the  end  of  eacb 
game  be  would  report  who  had  lost  and 
won,  and  the  amount  There  was  no  money 
in  the  camp  with  which  these  balances  could 
be  liquidated,  so  It  was  agreed  between  the 
players  that  the  debts  should  be  paid  from 
the  camp  store;  that  Is,  the  winner  could  go 
to  the  store  and  get  goods  to  the  amount  hs 
had  won,  and  have  It  charged  to  the  loser. 
Instead  of  drawing  goods  at  the  end  of  ea<^ 
game  and  squaring  accounts,  the  banker,  in 
the  presence  of  each  player,  would  report 
the  debts  and  credits  to  Riley,  who  kept  a 
private  memorandum  thereof.  If  at  any 
time  a  party  who  had  credit  on  this  account 
wanted  anything,  Riley  would  give  It  to  him 
from  the  company's  goods,  and  charge  It  to 
some  person  against  whom  there  waa  a 
debt;  and.  If  the  amount  drawn  was  greater 
than  the  debit  against  any  one  loser.  It 
would  be  distributed  among  several,  and 
would  then  be  entered  on  the  company's 
books  as  goods  obtained  by  the  several  los- 
ers. This  arrangement  was  made  between 
the  men  and  Biley  before  the  games  com- 
menced In  the  fall,  and  was  also  known  to 
the  foreman  of  the  camp.  During  the  win- 
ter there  was  charged  against  plaintiff  on 
store  account  $81.88.  Of  this  amount  $12.53 
was  taken  by  plaintiff  for  his  i)er8onal  use, 
and  $7.40  was  delivered  to  winners  on  the 
personal  order  of  plaintiff.  The  remainder 
was  for  goods  turned  over  to  the  various 
winners  pursuant  to  the  original  agreement 
at  various  times  during  the  winter,  and 
without  any  express  direction  from  plalntlfl. 
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KUey  was  one  of  the  gamblers,  and,  aa  agent 
for  the  defendant,  assented  to  the  arrange- 
ments before  stated,  l^e  effect  of  this 
agreement  was  that  defendant,  by  Rlley, 
stood  aa  banker  for  each  man  to  the  amount 
of  wages  earned,  and  agreed  to  turn  the 
■ame  orer,  or  such  portion  as  was  lost,  to 
tbe  winners  at  the  games.  This  was  to  be 
done  pursuant  to  the  arrangement  made  be- 
tween the  men  and  Riley  before  the  games 
'were  commenced.  Tbe  trial  court  held  that 
tills  agreement  was  illegal  and  Toid,  aa  be- 
ing promotive  of  gambling,  and  gave  no  au- 
tbority  to  Riley  to  dellrer  goods  to  winners 
and  charge  them  to  the  loser-,  that,  when 
tbe  men  were  present  and  got  the  goods 
themselves,  they  were  properly  chargeable 
t«^tbem,  regardless  of  what  they  did  with 
them.^  Upon  this  theory  the  plaintiff  was 
held  'chargeable  with  the  goods  to  the 
amount  of  $7.40,  which  were  turned  over  to 
winners  in  his  presence  and  under  his  direc- 
tion. The  decision  of  the  trial  court  seems 
to  have  been  founded  npon  a  correct  appre- 
ciation of  our  statutes  condemning  gambling, 
and  aU  agreements  and  transactions  based 
thereon  or  growing  oat  of  the  same.  These 
■tatntes  are  sufficiently  referred  to  and  dls- 
cnssed  by  the  present  Chief  Justice  in  the 
opinion  written  in  Stoddard  r.  Burt,  76  Wis. 
107,  48  N.  W.  787.  Note,  also,  Schoenberg 
T.  Adier,  105  Wis.  84B,  81  N.  W.  1055.  The 
whole  scheme  was  illegal,  void,  and  contrary 
to  the  statutes  and  to  public  policy  as  well. 
The  plan  of  bperations  was  Icnown  to  de- 
fendant's foreman,  and  carried  on  with  his 
knowledge  and  acquiescence.  Bxcept  for 
the  agreement  as  to  delivery  of  goods  and 
the  plan  of  shifting  credits,  it  is  not  at  all 
likely  that  the  games  would  have  been  con- 
tinned.  We  are  enttarely  satisfied  with  the 
CMiclnsion  of  the  trial  court,  and  must  there- 
fore afDrm  the  judgment  The  court  found 
that  plaintiff's  wages  amounted  to  $168,  and 
that  his  total  debts  were  $23.33,  and  directed 
Judgment  for  $186.67,— a  mistake  of  $6 
against  plaintiff.  Judgment  was  entered  as 
directed,  and  the  mistake,  not  being  preju- 
dicial to  defendant,  affords  no  ground  for 
complaint  on  Its  part  Tbe  Judgment  is  af- 
firmed. 


JOHNSON  T.  PUGH. 
(Supreme  Oanrt  of  Wisconsin.    April  0,  1001.) 

tTNAMBIOUOOS  WRITTEN  CONTRACT— PAROL 
BVIDBNCS—ADldlSSIBILITY— PREVIOUS  OON- 
VBRSATIONS— VERDICT— BVIDENCB. 

1.  Where  a  written  contract  was  not  ambi^- 
ons,  evidence  of  the  drcamstances  and  facts 
leading  op  to  its  oonsnmmation  was  not  admissi- 
ble to  enable  the  court  to  construe  it. 

2.  Conversations  between  the  pnrtics  lead- 
ing up  to  the  consummation  of  a  written  con- 
tract are  not  admissible  to  aid  the  court  in  its 
construction. 

8.  Plaintiff  testified  that  defendant  on  receiv- 
ing a  balance  due  on  a  building  contract  stated 
that  tbe  support  I>eneath  the  building  was  not 
lufBcient,  and  that  he  would  fix  it    L>efendant 
85N.W.— 41 


claimed  that  the  defect  was  waived,  but  con- 
ceded that  it  existed  and  was  noticeable.  Held, 
that  a  verdict  atrarding  plaintiff  damages  for 
defendant's  failure  to  remedy  the  defect  was 
sustained  by  the  evidence. 

Appeal  from  circuit  court  Ashland  county; 
John  K.  Parish,  Judge. 

Action  by  Otto  Johnson  against  Thomas  E. 
Pugh.  Judgment  for  plaintiff,  and  defoidant 
appeals.    Affirmed. 

Action  for  damages  for  breach  of  contract 
for  the  construction  of  a  building.  The  com- 
plaint stated  that  a  contract  was  made  be- 
tween plaintiff  and  defendant  April  1,  1808, 
whereby  tbe  latter  for  value  agreed  to  con- 
struct for  the  former  a  two-story  frame 
building  with  basement  in  a  good  workman- 
like manner,  the  superintendency  and  manner 
of  construction  to  be  left  to  defendant;  that 
plaintiff  performed  his  part  of  the  contract; 
that  defendant  constructed  and  delivered  a 
building  tmder  the  contract,  but  it  failed  to 
satisfy  the  requirements  thereof  in  several 
particulars,  specifically  pointed  out,  to  the 
damage  of  plaintiff  in  the  sum  of  $2,000. 

Defendant  answered  admitting  the  making 
of  a  contract  for  the  constructiou  of  the  build- 
ing which  was  delivered  to  plaintiff,  and  al- 
leging that  such  contract  called  for  a  building 
according  to  certain  plans  and  speclflcations; 
that  it  was  constructed  in  accordance  there- 
with, except  changes  and  additions  made  by 
agreement  during  the  progress  of  the  work; 
that  it  wajB  completed  about  July  16,  1803; 
that  plaintiff  thereafter  accepted  it  in  full 
satisfaction  of  the  contract  on  defendant's 
part  and  that  there  was  a  full  settlement  of 
all  transactions  under  the  contract,  at  wlilch 
time  plaintiff  paid  defendant  the  balance  of 
the  contract  price. 

The  evidence  showed  beyond  dispute  that 
the  building  contract  was  in  writing  and  had 
been  lost  Defendant  offered  evidence  of 
the  negotiations  leading  up  to  the  prepara- 
tion  and  execution  of  the  contract  and  the 
circumstances  thereof,  which  was  rejected, 
due  exception  being  taken  to  the  ruling  of  the 
court  In  that  regard.  There  was  evidence 
tending  to  show  that  when  the  settlement 
was  made  defects  in  the  structure,  of  the 
kind  of  or  Which  developed  those  complained 
of,  were  recognized  to  exist  and  that  defend- 
ant was  paid  with  the  express  understanding 
and  agreement  that  the  building  should  not 
be  accepted  as  it  stood,  but  that  such  defects 
should  be  made  good  by  defendant  There 
was  also  evidence  to  the  effect  that  after 
the  settlement,  defendant  recognized  ills  ob- 
ligation to  remedy  such  defects.  There  was 
evidence  on  tbe  other  liand  tending  to  show 
that  tbe  settlement  was  full  and  complete 
at  the  time  defendant  received  his  pay.  Evi- 
dence was  produced  of  the  existence  of  de- 
fects in  the  building  and  the  reasonable  cost 
of  remedying  the  s&me.  The  controverted 
questions  were  submitted  to  the  jury  onder 
instructions  by  the  court.  They  found  that 
tbe  settlement  was  conditional  as  claimed  by 
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plaintiff,  that  there  was  a  breach  of  the  con- 
tract on  defendant's  part,  and  that  plaintiff's 
damages  therefrom  were  $300.  Judgment 
was  rendered  upon  the  verdict,  the  questions 
discussed  in  the  opinion  being  properly  re- 
serred  for  review  on  api>eaL 

Sanborn,  Oleason  &  Sleight,  for  appellant 
Geo.  P.  BoBsman,  for  reqrandent. 

MARSHAT^L,  J.  (after  stating  the  facts). 
The  principal  complaint  made  by  appellant's 
counsel  Is  that  the  trial  court  refused  to  allow 
evidence  In  his  behalf  of  the  circumstances 
leading  up  to  and  attending  the  making  of  the 
building  contract  and  what  was  said  between 
the  parties.  Counsel  seem  to  have  an  errone- 
ous idea  of  the  rule  they  invoke.  It  is  not  as 
broad  as  they  suppose,  nor  does  it  apply  ex- 
cept whe^  there  Is  room  for  Judicial  con- 
struction. "We  understand,"  say  counsel, 
"that  testimony  of  the  circumstances  sur- 
rounding and  leading  up  to  the  making  of  a 
written  contract  is  always  admiaalble,  not  for 
the  purpose  of  changing  or  varying  the  terms 
Of  the  written  contract,  but  for  the  purpose 
of  putting  the  court  in  the  circumstances  of 
the  parties  at  the  time  of  the  making  of  the 
contract."  Not  so!  Where  there  Is  no  am- 
biguity In  the  contract,  either  in  Its  literal 
sense  or  when  it  is  applied  to  the  subject 
thereof,  it  must  speak  for  Itself  entirely  im- 
aided  by  extrinsic  matters.  Where  such  an>- 
blgnlty  does  exist,  then  evidence  of  the  dp- 
cumstances  under  which  the  contract  was 
made  is  proper  to  enable  the  court  in  the  light 
thereof  to  read  the  instrument  in  the  sense 
the  parties  Intended,  if  that  can  be  done  with- 
out violence  to  the  rules  of  language  or  of 
law.  SigersoD  v.  Gushing,  14  Wis.  527;  Nil- 
son  V.  Morse,  52  Wis.  240,  »  N.  W.  1;  Lyman 
V.  Babcock,  40  Wis.  608;  Nash  v.  Towne,  5 
Wall.  68B,  18  L.  Ed.  527;  Merrlam  v.  TJ.  8., 
107  U.  S.  457,  27  L.  Ed.  530;  Minnesota  Lum- 
ber Co.  V.  Whitebreast  Coal  Co.,  160  ni.  86, 
43  N.  K  774.  There  was  no  claim  in  this 
case  that  there  was  need  for  Judicial  con- 
struction, therefore,  obviously,  the  evidence 
offered  was  properly  rejected.  The  meaning 
of  the  language  used  in  the  contract  was  free 
from  obscurity,  hence  the  reason  why  It  was 
framed  as  It  was  has  no  significance  what- 
ever. 

As  before  Indicated,  the  rule  of  construction 
relied  upon  Is  not  as  broad  as  claimed.  It 
is  limited  to  proof  of  the  situation  of  the 
parties  and  the  circumstances  characterizing 
the  making  of  the  contract.  It  does  not  ex- 
tend to  mere  conversations  between  them 
leading  up  to  the  completion  of  the  agree- 
ment That  Is  elementary.  In  Steele  v. 
Schricker,  65  Wis.  134,  12  N.  W.  896,  this 
court  used  language  that  so  jwrfectly  answers 
counsel's  contention  as  to  much  of  the  evi- 
dence that  was  rejected,  that  we  cannot  do 
better  than  to  repeat  It  as  part  of  this  opin- 


ion: "Oral  conversations  had  between  the  par- 
ties to  a  written  contract  cannot  he  received 
as  explanatory  of  the  writing.  Soch  conver- 
sations do  not  come  within  the  rule  that  "yoa 
may  show  the  facts  surrounding  the  parties 
at  the  time,  and  the  situation  in  which  they 
were  placed  In  order  to  Interpret  the  Bteanlng 
of  what  they  say  In  the  contract'  Professor 
Greenleaf  says:  'Evidence  which  .is  calculat- 
ed to  explain  the  subject  of  an  instrument  is 
essentially  different  in  Its  character  from  evi- 
dence of  verbal  communications  re^tectlng 
It'  Conversations  between  the  parties  previ- 
ous to  making  the  written  contract  are  dear- 
ly verbal  communications  respecting  it,  and 
must  be  excluded  as  such." 

The  only  other  complaint  made  is  tliat  tihe 
verdict  Is  contrary  to  the  evidence  becaijpe 
such  evidence  was  all  one  way  to  the  effect 
that  there  was  no  defect  in  the  building' when 
respondent  took  iwssession  thereof,  and  that 
the  parties  made  full  settlement  of  all  mat- 
ters relating  to  it  We  do  not  so  read  the 
evidence.  Respondent  testified  positively  that 
he  complained  of  defects  in  the  building 
when  he  settled  with  appellant  and  that  it 
was  then  agreed  between  them  that  anieUwit 
would  remedy  such  defects.  He  sold: '"When 
I  settled  np  with  him  he  and  I  went  into 
the  cellar.  He  said  there  was  not  Buiqwrt 
enongb.  I  did  not  say  anything.  I  told  him 
I  wanted  some  more,— wanted  him  to  fix  It 
which  he  said  he  would.  Since  that  I  have 
waited  relying  on  his  promise.  I  have  spoken 
to  him  every  year  since  about  It  When  he 
agreed  to  fix  the  building  in  1898  he  said 
there  was  not  support  enough."  There  was 
more  evidence  of  the  same  natnre.  Tme,  it 
was  controverted,  and  there  were  dream- 
stances  tending  to  discredit  it  but  the  Jnry 
believed  It  and  concluded  that  the  settlement 
with  appellant  was  cooditliHial  upon  his  rem- 
edying the  defects  referred  to,  and  we  are 
unable  to  say  that  such  conclusion  ia  not 
within  reasonable  probabilities.  True,  it  is 
singular  that  respondent  slept  npon  his  rights 
till  they  were  about  to  be  extinguli^ed  by 
the  statute  of  limitations.  If  bis  story  is  true, 
but  we  cannot  say  that  Is  a  conclusive  circum- 
stance in  determining  the  credibility  of  hlo 
evidence.  There  was  no  serious  controversy 
but  that  the  building  was  In  fact  defective, 
and  no  reasonable  controversy  but  tliat  the 
defects  were  noticeable  to  some  degree  at 
the  time  of  the  alleged  settlement  Under 
the  circumstances  the  testimony  of  respond- 
ent, that  he  required  app^ant  to  ag^ree  to 
remedy  the  defects  as  a  condition  of  obtain- 
ing the  balance  of  the  contract  price,  la  at 
least  as  reasonable  as  appellant's  story  that 
respondent  waived  an  obvious  breach  of  the 
contract  which  rendered  his  building  of  much 
less  value  than  the  one  the  contract  called 
for. 

The  Judgment  Is  affirmed. 
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KOOH  T.  HTJSTIS  et  al. 
(Supreme  Court  of  Wiscongin.     April  9,  1901.) 
HECORD  ON  APPEiAI^NOTICE— SBRVICB. 
Where  a  notice  of  appeal  waa  indorsed  on 

the  back,  "Services  admitted,  May ,  1900," 

and  underneath,  in  writing,  the  names  of  app^- 
lee'a  attornej-i>,  and  the  typewritten  words, 
"PlaiatifPs  Attorneys,"  through  all  of  which 
worda  and  figures  a  pen  had  been  drawn,  the 
court  cannot  presmne,  in  the  absence  of  any 
date,  that  the  erasures  were  made  after  serv- 
ice, and  hence  the  record  fails  to  show  that  no- 
tice of  appeal  was  ever  served,  apd  the  apiieal 
will  be  dismissed. 

Appeal  from  Dodge  county  court;  J.  A. 
Barney,  Judge. 

Action  by  John  P.  Koch  against  John 
Hustis  and  another.  From  a  Jvuigment  in  fa- 
vor of  plaintiff,  defendants  appeal.  Dla- 
mlssed. 

Winkler,  Flandeni,  Smith,  Bottnm,  &  Vi- 
las, for  appellants.  IVIalone  &  Bachhober 
and  A.  L.  Sanborn,  for  respondent 

BAKDEBN,  J.  The  record  in  this  case 
falls  to  show  that  the  notice  of  appeal  was 
erer  served  upon  the  respondent's  attorneys. 
On  the  hack  of  the  notice  there  appears  to 
have  been  typewritten  the  words,  "Services 

admitted.  May ,  1900."    Underneath,  In 

writing,  are  the  names  of  Maione  &  Bachbu- 
ber,  who  were  pialntitTs  attorneys  In  the 
conrt  below.  Immediately  below  are  the 
typewritten  words,  "PlalntttTs  Attorneys," 
and  "Clerk  of  Said  Court."  A  pen  has  been 
drawn  through  each  of  the  words  and  figures 
above  quoted,  and  over  all  is  the  filing  stamp 
of  the  clerk  of  Dodge  county  court  When 
or  by  whom  these  erasures  were  made  we  are 
luable  to  «ay.  No  explanation  has  been  of- 
fered; and  we  have  only  the  bare  facts  above 
recited  for  onr  guidance.  If  the  admission  of 
service  had  been  dated,  it  might  be  presumed 
that  such  erasures  were  made  after  service. 
As  it  is,  no  such  presumption  can  arise.  So 
far  as  service  of  the  notice  of  appeal  upon 
the  attorneys  is  concenied.  It  cannot  be  al- 
lowed to  rest  upon  presumption.  The  record 
must  affirmatively  show  that  such  service 
has  been  made,  or  this  court  will  decline  to 
consider  the  -appeal.  Such  was  the  role  an- 
nounced In  Eaton  v.  Supervisors,  42  Wis.  317, 
and  which  has  been  adhered  to  ever  slncei. 
It  Is  the  fact  of  service  that  gives  this  court 
Jurisdiction  to  proceed.  TTnless  proof  of  such 
fact  affirmatively  appears,  we  must  assume 
that  Jurisdiction  has  not  been  obtained,  and 
dismiss  the  appeal.  In  Yates  v.  Shepardson, 
37  Wis.  315,  the  record  was  sent  to  this  court 
on  the  strength  of  a  stipulation  signed  by  the 
attorneys  of  the  respective  parties,  each  ad- 
mitting service  of  a  notice  of  api>ettl.  No 
proof  of  service  on  the  clerk  appeared  in  the 
record,  and  the  appeal  was  dismissed.  Tlie 
plain  object  of  the  requirement  is  tn  prevent 
the  court  being  Imposed  upon  or  being  called 
upon  to  consider  moot  cases.  There  is  not, 
however,  the  remotest  suspicion  that  any- 


thing of  this  kind  exists  In  this  ease.  We  are 
unable  to  imagine  any  explanation  of  the  cir- 
cumstances. The  cold  fact  appears  that  the 
record  fails  to  show  service  of  the  notice  of 
:appeal  upon  the  adverse  party,  and  we  can- 
not indulge  in  inferences  or  deductions  to  sup- 
ply the  record.  The  fact  that  the  notice  of 
appeal  was  filed  with,  and  has  been  returned 
by,  the  clerk  with  the  record  may  be  deemed 
a  sufficient  service  oa  him,  under  the  rule 
established  In  the-  case  of  Mackin  v.  Mad- 
den, 104  Wis.  61,  80  N.  W.  100;  but  this  does 
not  help  out  the  imperfection  mentioned. 
The  appeal  is  dismissed. 


WAQNEE  V.  PLANO  MFG.  CO. 
(Supreme  Court  of  Wisconsin.    April  9,  1901.) 

UASTEB  AND  SERVANT— NBGLIOBNCB-OBVI- 
OUS  DANGER— YOUTHFUL  EMPU)Y». 
Where  defendant's  agent  requested  plain- 
tiff, who  was  a  boy  16  years  old,  of  ordinary 
health  and  inteliigence,  to  assist  him  in  putting  , 
trucks  under  a  bmder,  and  plaintiff  was  injur- 
ed by  defendant's  agent  negligently  allowing 
the  binder  to  tip  over  while  plaintiff  was  so  em- 
ployed, there  was  no  such  serious  danger  and 
hazard,  not  obvious  to  a  boy  of  plaintlS's  age, 
that  the  failure  of  the  agent  to  warn  plaintiff 
constituted  negligence  on  the  part  of  defend- 
ant 

Appeal  from  circuit  court,  Waukesha  coun- 
ty; James  J.  Dlcit,  Judge. 

Action  by  Louia  Wagner,  an  Infant,  by  his     • 
guardian  ad  litem,  against  the  Piano  Manu- 
facturing  Company    and   another.    From   a 
Judgment  In  favor  of  defendants,  plaintiff 
appeals.    Affirmed. 

This  is  an  action  to  recover  for  personal 
injuries.  The  facts  appearing  upon  the  trial 
were  substantially  as  follows:  In  June, 
1808,  the  plaintiff,  who  was  a  boy  a  little 
less  than  15  years  of  age,  of  ordinary  health 
and  intelligence,  was  living  at  Waukesha, 
with  Valentine  Imig,  who  was  his  stepfa- 
ther, and  Is  his  guardian  ad  litem  in  this 
action.  Imig  was  an  agent  for  the  defend- 
ant the  Piano  Manufacturing  Company,  and 
in  1897  had  sold  a  binder  made  by  said  com- 
pany to  a  farmer  to  the  vicinity,  who  was 
unable  to  pay  for  the  same,  and  in  1898 
the  machine  was  taken  back  from  the  far- 
mer by  another  agent  of  the  defendant  who 
thereupon  sold  It  to  Imig,  with  an  agreement 
that  a  new  pair  of  trucks  should  be  fumiab- 
ed  with  the  machine.  The  machine  was 
upon  a  farm  near  Waukesha,  and  the  trucks 
were  afterwards  procured,  and  an  attempt 
was  made  by  Imig  to  place  them  under 
the  binder,  but  it  appears  that  they  would 
not  fit  Thereupon  Imig  notified  the  gen- 
eral agent  of  the  defendant  at  Fond  du 
l.ac  of  the  fact  tliat  the  trucks  would  not 
fit;  whereupon  the  agent  sent  an  expert, 
one  Diebler,  to  Waukesha  to  fit  the  trucks 
to  the  machine.  Diebler  called  on  Imig,  and 
learned  what  the  difficulty  was,  and  Imig 
sent  the  plaintiff  with  a  horse  and  bugg?. 
to  take  Diebler  out  to  the  farm  and  show 
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him  tiie  binder  and  the  trucks,  in  order  that 
Dlebler  might  fit  them  together.  On  arriv- 
ing at  the  farm  where  the  binder  and  tracks 
were,  there  being  no  other  man  to  assist 
Dlebler,  he  required  the  plaintiff  to  assist 
him,  and  the  plaintiff  consented  to  do  so. 
In  this  operation,  Dlebler  first  directed  the 
boy  to  get  a  block  to  prop  up  the  binder, 
which  he  did,  and,  the  first  block  not  being 
long  enough,  he  procured  another.  Dlebler 
thereupon  lifted  np  the  binder,  and  told  the 
plaintiff  how  to  place  the  block  so  as  to 
prop  It  up,  and  the  boy  placed  the  block 
under  the  binder,  but  Dlebler  said  It  was 
not  quite  solid  enough,  so  Dlebler  lifted  np 
the  binder  again,  and  the  plaintiff  placed 
the  block  In  a  better  position,  and  then  Dle- 
bler said,  "It's  all  right,"  and  then  took  the 
tongue  out  of  the  machine,  and  threw  It  on 
the  ground,  and  told  the  boy  to  hold  onto 
the  trucks.  In  doing  this,  the  boy  had  to 
go  In  front  of  the  binder,  and  sat  down  upon 
the  ground.  While  so  holding  the  trucks 
they  slipped  off  In  some  manner,  and  Dlebler 
came  back  and  put  the  machine  on  again, 
and  said  to  the  boy,  "Hold  them  good," 
and  turned  away  again,  and  as  he  was  turn- 
ing away  the  pressure  threw  the  machine 
forward,  the  block  fell,  and  an  iron  rod  pro- 
jecting down  from  the  machine  penetrated 
the  plalntlfTs  leg,  inflicting  quite  serious 
Injuries.  The  plaintiff  claims  that  Dlebler 
was  negligent  In  falling  to  warn  the  plain- 
tiff of  the  danger  of  the  machine  falling 
over,  and  also  In  falling  to  properly  block 
or  prop  up  the  machine.  A  verdict  for  the 
defendant  was  directed,  and  from  Judgment 
thereon  the  plaintiff  api>ealB. 

Armin  &  Walte,  for  appellant  Ryan  ft 
Merton,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
When  the  defendant's  agent,  Dlebler,  re- 
quested the  plaintiff  to  assist  him  in  the 
work  of  putting  the  binder  upon  the  tracks, 
and  the  plaintiff  consented  to  do  so,  the 
plaintiff  became  for  the  time  being  defend- 
ants servant  to  all  intents  and  purposes, 
and  a  co^mployg  of  the  defendant  with 
Dlebler,  entitled  to  the  same  protection  as 
any  other  servant  of  the  defendant  of  simi- 
lar age  and  Intelligence,  and  subject  to  the 
same  risk  of  Injury  from  the  negligence  of 
a  fellow  servant.  Johnson  v.  Water  Co.,  71 
Wis.  553,  37  N.  W.  823;  Id.,  77  Wis.  51,  45 
N.  W.  807.  If  there  was  serious  danger  and 
hazard  In  the  work,  which  was  not  obvious, 
and  which  a  boy  of  plaintifTs  age  and  in- 
telligence would  not  be  expected  to  know, 
then  he  was  entitled  to  be  warned  of  such 
danger,  and  the  failure  of  Dlebler  to  so 
warn  him  would  constitute  negligence  on  the 
part  of  the  defendant;  for  In  this  respect 
Dlebler  was  undoubtedly  a  vice  principal. 
If,  however,  there  was  no  failure  of  duty 
in  this  respect,  the  subsequent  failure  of 
Dlebler  to  properly  block  the  machine  would 
be  simply  the  negligence  of  a  co-employe, 


for  which  the  defendant  would  not  be  re- 
sponsible. Klochlnskl  v.  Lumber  Co.,  93 
Wis.  417,  C7  N.  W.  934.  The  question  to 
be  decided,  therefore,  Is  simply  whether  the 
danger  of  the  machine  falling  over  was  snch 
a  danger  as  called  for  a  warning  on  the  part 
of  Deibler  before  he  set  the  plaintiff  at 
work.  Upon  this  question.  It  seems  to  ns 
that  the  answer  must  clearly  be  In  the  neg- 
ative. The  placing  of  a  binder  upon  Its 
trucks  Is  an  operation  of  a  similar  charac- 
ter to  many  operations  which  are  continu- 
ally going  on  upon  a  farm,  and  in  which 
boys  of  the  age  of  the  plaintiff  are  frequent- 
ly called  upon  to  aaslst  The  danger  of 
the  machine  falling  over,  If  not  properly 
blocked  up,  was  patent  to  a  boy  of  this  age 
as  well  as  tb  a.  man.  There  is,  of  course, 
danger  in  any  operation  involving  the  lift- 
ing and  moving  of  heavy  articles  which  may 
lose  their  equilibrium,  but  this  danger  Is 
one  within  the  common  knowledge  of  boyi: 
as  well  as  men.  It  would  not  be  reascmable 
to  hold  that  a  boy  must  be  warned  that  a 
heavy  article  may  fall  and  hurt  him,  if  not 
properly  supported,  every  time  he  is  asked 
to  assist  in  moving  it  Warning  Is  not  re- 
quired against  obvious  dangers  hi  ordinary 
operations  which  are  matters  of  common 
knowledge  to  all.  Bailey,  Pers.  InJ.  §  2730. 
The  boy  received  an  unfortunate  and  seri 
ons  Injury,  but  we  are  unable  to  see  that 
the  defendant  Is  responsible  for  It  upon  any 
principle  of  law.    Judgment  affirmed. 


In  re  MORGAN'S  WILIi. 
(Supreme  Court  of  Wisconsin.  April  9,  1901.) 
WILLS— VALIDITY— nNDUEl  INFLUENCB— 
EVIDENCB. 
Testatrix,  who  was  84  years  of  age  when 
she  made  her  will,  lived  with  her  daughter,  to 
whom  she  left  the  greater  part  of  her  estate 
after  giving  small  legacies  to  her  grandchildren, 
the  contestants,  and  a  considerable  part  to  her 
son.  Testatrix  lived  about  four  years  after 
making  the  will,  and  attended  in  whole  or  part 
to  her  own  business  prior  to  and  after  the  mak- 
ing of  the  will.  The  will  was  drawn  by  the 
husband  of  the  testatrix's  daughter,  being  cop- 
ied by  testatrix,  who  gave  it  back  to  her  son-in- 
law  to  keep  until  it  should  be  signed.  The  will 
was  properly  executed  at  the  home  of  a  distant 
relative  of  the  son-in-law,  neither  the  daughter 
nor  her  husband  being  in  the  room  at  the  time, 
though  in  the  house;  and,  after  being  signed,  it 
was  left  on  the  table  until  taken  by  the  son-in- 
law.  Prior  to  the  execution  of  the  will  the  tes- 
tatrix had  made  declarations  that  she  intended 
the  greater  part  of  her  property  for  her  daugh- 
ter, and  on  the  day  the  will  was  executed  she 
was  in  good  spirits,  and  took  a  lively  interest 
in  everything  about  her.  She  had  promisMl 
her  son  that  she  would  not  make  a  will,  though 
such  promise  was  made  after  the  will  had  been 
executed,  but  by  subsequent  declarations  she 
showed  that  she  was  fully  conscious  that  she 
had  made  a  will.  The  evidence  as  to  her  men- 
tal capacity  both  before  and  after  the  execu- 
tion of  the  will  was  conflicting.  BM,  that  the 
will  was  not  invalid  on  the  ground  of  nndne 
Influence  by  the  daughter. 

Appeal  from  circuit  court  Rock  county:  B. 
F.  Dunwlddle,  Judges 
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Application  by  Charlotte  M.  Goodrich  for 
the  probate  ot  the  will  of  Rebecca  Morgan, 
deceased,  to  which  Margaret  L.  Woodward 
and  others  objected.  From  a  Judgment  ol 
the  circuit  court  ordering  the  probate  of  the 
will,  contestants  appeal.    Affirmed. 

Proceedings  to  contest  the  probate  of  a  wilL 
The  testatrix,  Rebecca  Morgan,  was  81  years 
of  age  at  the  time  she  made  her  will,  and 
was  ilring  with  her  daughter,  Charlotte  M. 
Goodrich.  The  evidence  tended  to  show  the 
foUowtng:  Mrs.  Morgan  turned  naturally 
and  successfully  to  her  daughter  for  a  home 
and  care  in  her  old  age.  She  had  several 
grown-up  grandchildren  with  whom  she  asso- 
ciated yery  little  during  the  years  immediate- 
ly preceding  the  making  of  the  will.  She  had 
a  son,  William,  living  near  by.  The  will  pur^ 
ported  to  finally  dispose  of  her  entire  posses- 
sions, consisting  of  about  $12,000  in  value. 
8be  gave  to  the  grandchildren  and  their 
mother  $100  each.  She  divided  the  balance 
of  bet  property  into  three  parts,  giving  oiie» 
tbird  to  her  daughter,  Mrs.  Goodrich,  and 
the  other  to  her  son  William.  The  testatrix 
had  strong  affection  for  all  of  her  children 
and  grandchildren,  but  the  daughter,  Char- 
lotte, was  her  main  dependence  for  care  in 
ber  old  age,  and  she  so  regarded  her  sltna- 
tlon  at  the  time  the  will  was  made  and  for  a 
considerable  period  preceding  that  event 
She  lived  about  four  years  after  tb?  will  was 
made.  She  attended  in  whole  or  In  part  to 
ber  own  business  prior  to  the  making  of  tb« 
will  and  thereafter.  The  will  was  executed 
at  the  bouse  of  W.  H.  Greenman,  a  distant 
relative  of  Ezra  Goodrich,  husband  of  Char- 
lotte M.  Goodrich,  where  the  Goodriches  and 
testatrix  went  by  invitation.  The  home  of 
tbe  Greenman  family  was  situated  about 
tbree  miles  from  that  of  the  Goodrich  fam- 
ily. The  Instmment  was  drafted  by  Ezra 
Goodrich  and  copied  by  Mrs.  Morgan.  It 
was  talien  by  Mr.  Goodrich  to  the  place  of 
execntlon.  It  was  there  produced  and  hand- 
ed to  Mr&  Morgan.  Neither  Mr.  nor  Mrs. 
Goodrich  was  in  the  room  when  the  Instru- 
ment was  executed.  Mrs.  Morgan  announ- 
ced that  tbe  paper  was  her  will  and  that  it 
had  been  put  In  form  for  execution  by  Mr. 
Goodrich  and  then  copied  by  her.  The  only 
persons  present  at  the  time,  besides  the  testa- 
trix, were  Mr.  and  Mrs.  Greenman  and  Mrs. 
Greenman's  mother.  Mrs.  Morgan  placed 
tbe  instmment  on  the  table  and  signed  it  In 
a  firm  band  for  a  person  of  ber  age,  though 
the  writing  does  not  Indicate  as  much  delib- 
eration as  her  writing  in  the  body  of  the  in- 
strument There  was  no  Indication  but  that 
she  fully  realized  tbe  importance  of  her  ac- 
tion. The  witnesses  signed  tbe  instrument 
at  her  request  each  signing  in  the  presence 
of  tbe  other  and  In  the  presence  of  the  tes- 
tatrix. The  paper  was  tben  left  on  the  table 
and  was  subsequently  taken  by  Mr.  Good- 
rich. Mr.  Gk>odrIch  and  his  wife  each  made 
a  will  on  the  same  occasion.  In  the  will  of 
tbe  latter  tbe  grandchildren  were  provided 


for.  Prior  to  the  execution  of  tbe  will  the 
testatrix  made  some  declarations  to  the  effect 
that  she  intended  the  greater  part  of  her 
property  for  Mrs.  Goodrich,  and  at  other 
times  indicated  that  all  her  children  would 
be  treated  alike.  On  the  day  the  will  was  ex- 
ecuted she  was  in  good  spirits  and  took  a 
lively  Interest  in  everything  about  ber,  indi- 
cating clear  mental  conceptions  of  everything 
that  came  under  her  observation  and  would 
naturally  Interest  a  person  circumstanced  as 
she  was  If  in  a  normal  condition.  She  was  In 
fair  health  for  a  person  of  her  age.  The  son 
William  did  not  want  bis  mother  to  make  a 
will.  He  importuned  ber  not  to  do  so,  and 
she  said  she  would  not  Sncb  occnrrencea 
took  place  after  the  will  was  in  fact  made. 
Notwithstanding  declarations  of  the  testatrix 
as  indicated,  she  made  other  declarations  in- 
dicating full  consciousness  of  the  fact  that 
she  bad  made  a  will.  There  was  consldera- 
i  ble  opinion  evidence  that  tbe  testatrix  waa 
I  not  of  sound  and  disposing  mind  when  the 
I  will  was  made,  based  mostly  on  indicatioDa 
of  momentary  forgetfulness,  inability  to  in- 
telligently place  value  upon  property,  and 
childlshnesa  There  was  opposing  opinion  evi- 
dence, and  evidence  of  many  facta  indicating 
mental  soundness  of  the  testatrix  both  before 
and  after  the  will  was  made. 

The  cause  was  submitted  to  a  jury  for  an 
advisory  verdict  which  resulted  In  findings  of 
fact  in  favor  of  the  validity  of  the  will.  Tbe 
trial  court  adopted  such  findings  and  judg- 
ment was  rendered  accordingly. 

John  Cunningham  and  Smith  &  Pierce,  for 
appellants.  E.  D.  McGowan  (M.  G.  Jeffriss, 
of  counsel),  for  resi>ondent 

MARSHALL,  3.  (after  stating  the  facta). 
An  examination  of  the  record  satisfies  us  that 
the  lower  court  was  guided  throughout  the 
trial  of  this  case  by  correct  rules  of  law  In 
weighing  the  evidence  and  deciding  the  issues 
of  fact  There  is  no  serious  contention  to 
the  contrary,  but  It  is  Insisted  that  the  find- 
ings are  against  the  clear  preponderance  of 
tbe  evidence,  especially  on  the  issue  of  wheth- 
er the  chief  beneficiary,  Charlotte  M.  Good- 
rich, and  her  husband  were  so  far  Instru- 
mental in  causing  the  will  to  be  made  that 
It  was  not  the  expression  of  the  mind  of  the 
testatrix.  It  seems  that  we  would  not  be  jus- 
tified in  reviewing  the  evidence  in  detail  in 
this  opinion,  by  pointing  out  or  quoting  in 
substance  those  parts  thereof  that  support 
the  findings  so  as  to  demonstrate  their  cor- 
rectness, and  that  they  are  sufficiently  sup- 
ported to  at  least  preclude  any  disturbance 
thereof  under  the  rules  as  to  the  statua  of 
such  findings  in  this  court  The  principles 
to  be  kept  in  view  in  weighing  evidence  of 
the  character  produced  in  this  case,  and  the 
probative  force  of  particular  circumstances 
which  such  evidence  tends  to  establish,  have 
been  so  many  times  considered  that  it  is 
useless  to  attempt  to  ada  anything  new  that 
will  be  of  value  to  the  profession  or  the 
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courts.  So  there  Is  no  call  for  us  to  say  mora 
than  to  announce  the  conclusion  that  has 
been  arrived  at,  namely,  that  the  record  does 
not  show  that  the  findings  of  fact  are  against 
the  clear  preponderance  of  the  eTldenoe, 
baxev  that  the  Judgment  must  be  affirmed. 
So  ordered. 


HEINEMANN  t.  PIER 

(Supreme  Court  of  Wisconain.    April  9,  1901.) 

80MU0NS  —  SBRVICH  —  LKAVINQ  COPT  WITH 

MEMBER    OF    FAMILY-SUFFICIENCY— 

DEFAULT— SETTING  ASIDE. 

1.  Under  Rev.  St.  1898,  |  2686,  snbd.  4,  pro- 
Tiding  that  a  summons  may  be  served  on  a  de- 
fendant who  is  not  found  by  leaving  a  copy  at 
his  usual  place  of  abode  in  the  presence  of  some 
one  of  the  faipily,  it  was  not  sufficient  to  serve 
a  summons  by  leaving  a  copy  with  the  defend- 
ant's man-icd  daughter,  who  resided,  with  her 
husband,  in  the  same  house,  but  in  separate 
apartments,  the  two  households  being  managed 
separately,  each  paying  its  own  expenses  and 
«inploTlng  its  own  servants. 

Z.  Where  a  detendantr  who  was  never  served 
with  a  summons,  appeared  specially  shortly 
after  the  attempted  service,  and  moved  to  dis- 
miss for  such  failure,  supporting  the  motion  by 
srtRdavits  showing  it,  which  motion  was  denied, 
and  about  a  year  after  a  default  judgment  she 
again  appeared  specially,  and  moved  to  set  it 
aside,  and  dismiss  the  complaint  for  want  of 
service  of  summons,  supported  by  affidavits 
akowing  it,  she  was  not  guilty  of  such  laches  as 
would  bar  her  obtaining  the  relief  sought. 

Appeal  from  circuit  court.  Iron  county; 
John  K.  Parish,  Judge. 

Ejectment  by  Sigmund  Heinemann  against 
Kate  Pier.  From  an  order  denying  her  mo- 
tion to  set  aside  a  default  judgment  and  dis- 
miss the  complaint,  defendant  appeals.  Re- 
versed. 

This  Is  an  action  of  ejectment.  The  snm- 
mons-  and  complaint  were  attempted  to  b« 
served  by  a  private  iterson  upon  the  7th  at 
Bepifeember,  1806,  by  delivering  the  same  to 
tks  defmdant's  daughter,  Mrs.  John  H.  Roe- 
mer.  The  following  aflldavlt  of  service  waa 
made,  kai  constituteB  the  only  proof  of  such 
senrice:  "Charlee  Friend,  being  first  duly 
sworn,  on  oath  deposes  and  says:  That  he  Is 
an  attorney  at  law,  duly  admitted  to  prac- 
tice in  the  state  of  Wisconsin,  residing  In  the 
city  of  Milwaukee,  in  said  state;  that  on 
the  7th  day  of  September,  1806,  at  about 
9:30  o'clock  In  the  fM^noon,  he  served  the 
annexed  and  foregoing  summons  and  com- 
plaint upon  the  defendant  Kate  Pier,  to  him 
well  known  to  be  the  Identical  person  named 
aa  defendant  In  the  said  action,  at  her  home. 
No.  577  Van  Bnren  street.  In  the  city  of  MII- 
wsnkee,  which  is  her  usual  place  of  abode, 
by  delivering  to  and  leaving  with  her  dangh- 
ter,  Mrs.  John  H.  Roemer,  a  member  of  the 
family  of  said  defendant,  who  resides  wlUi 
her,  belngr  a  person  of  suitable  age  and  dis- 
cretion, a  true  and  correct  copy  thereof,  and 
of  the  whole  thereof,  and  at  the  same  time 
and  idace  the  affiant  informed  said  Mra. 
.John  H.  Roemer  of  the  contents  thereof; 
that  the  reason  said  affiant  did  not  serve  said 


defendant,  Kate  Pla,  personally  ia  that  she 
could  not  be  fomid.  Charles  Friend."  On 
the  20th  of  September,  1808,  the  defendant 
appeared  specially  for  the  purpose  of  moving 
to  dismiss  only,  and  made  a  motion  to  dis- 
miss the  action  for  want  of  service  of  the 
summons  on  the  defendant,  which  motion 
was  based  upon  affidavits  of  the  defendant 
and  of  Caroline  H.  Roemer,  showing  that  no 
personal  service  waa  ever  made  upon  the  de- 
fendant, and  that  OaroUne  H.  Roemer,  who 
is  a  daughter  of  the  defendant,  with  whom 
the  summons  and  complaint  were  left,  waa 
a.  married  woman  at  the  time,  and  the  wife 
of  John  H.  Roemer,  and  was  a  member  of 
the  family  of  John  H.  Roemer,  and  not  a 
member  of  the  defendant's  family.  The  mo- 
tion was  denied,  and  exception  taken.  The 
defendant  made  no  further  appearance  in  the 
action,  and  judgment  by  default  waa  entered 
for  the  plaintiff  June  22,  1899.  June  13, 
1900,  the  defendant  again  appeared  specially, 
and  moved  to  set  aside  judgment  and  dis- 
miss the  complaint,  because  no  service  of 
tibe  summons  had  ever  been  made;  said 
motion  being  based  upon  addltlooal  affida- 
vits showing  more  fully  that  Caroline  H. 
Roemer  was  not  a  member  of  the  family  of 
the  defendant  at  the  time  of  the  alleged  s^v- 
Ica  This  motion  was  denied,  and  the  de- 
fendant appeals  from  the  judgment  and  from 
the  order  denying   the   last-named   motion. 

Timlin,  Cllcksman  &  Conway,  for  an>el- 
lant.  K.  K.  Kennan  (Gns  N.  Heinemann,  of 
counsel),  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts). 
It  seems  very  plain  that  there  was  no  legal 
service  of  the  summons  in  this  case,  and  that 
the  pretended  service  should  have  been  set 
aside.  The  statute  prescribes  that  the  snm- 
mons  shall  be  served  upon  the  defendant 
personally,  ©r,  if  not  fbnnd,  "by  leaving  a 
copy  thereof  at  his  usual  place  of  abode  In 
the  presence  of  some  one  of  Hie  family  of 
suitable  age  and  discretion,  who  shall  be  in- 
formed of  the  contents  thereof."  Rev.  St. 
1806,  {  2636,  subd.  4.  Statutes  dispensing 
With  actual  personal  service  of  process  must 
be  strictly  pursued.  Pollard  v.  Wegener,  13 
Wis.  S69.  It  is  Imperative  that  the  summons 
be  delivered  to  a  member  of  the  family  to 
which  defendant  belongs.  In  this  case  It 
was  delivered  to  defendant's  married  daugh- 
ter, who  resided,  with  her  husband.  In  the 
same  house  or  building  with  defendant,  but 
in  separate  apartments;  the  two  houa^olda 
being  managed  separately,  each  paying  their 
own  expenses  and  employing  their  own  sep- 
arate servants.  Families  may  be  separate, 
though  living  under  the  same  roof.  If  It 
were  not  so,  then  service  could  be  made  upon 
any  one  living  In  an  apartment  house  by 
leaving  the  summons  with  some  other  person 
living  In  different  apartments  in  the  same 
building,  but  who,  perhaps,  is  not  even 
acquainted  with  the  defendant  Such  an  in- 
terpretation of   the  statute  would   open   a 
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wide  door  to  fiaad,  eopeciallj  In  this  day, 
when  apartment  buildings  liousing  many 
different  families  are  so  cztenstvely  used. 
In  order  to  oonstitute  a  family,  tbe  persons 
composing  it  must  be  under  one  management 
or  bead.  Poor  y.  Insumoee  Co.  (a  C.)  2 
Fed.  432.  It  cannot  be  said  that  tbe  defend- 
ant was  guilty  of  any  lacbes  In  seeking  re- 
lief. Sbe  mored  promptly  to  set  aside  tbe 
■eiTlce  of  tbe  summons,  but  ber  motion  was 
denied.  No  api>eal  could  be  taken  from  tbe 
order  denying  btat  motion.  Latimer  y.  fiiec- 
trlc  Ca,  101  Wis.  810,  77  N.  W.  156.  It  can 
be  iwvlewed  only  on  appeal  from  tbe  Judg- 
ment. Drake  y.  Scbeusemann,  lOS  Wis.  458, 
79  N.  W.  749.  Sbe  therefore  waited  until 
Judgment  was  entered,  and  thereafter  made 
a  seoond  motion  in  tbe  trial  court  to  obtain 
tbe  desired  relief,  and  upon  denial  of  tbe  mo- 
tion appealed.  It  is  difficult  to  see  how  sbe 
conld  baye  done  more.  The  defect  being 
Jurisdictional,  sbe  was  not  required  to  show 
merits.  Judgment  and  orders  reversed,  and 
action  remanded,  witb  directions  to  set  aside 
tbe  aeryice  of  tbe  summons  and  dismiss  tbe 
complaint 


PROBBRT  y.  S0NJT7. 

(Supreme  Court  of  Wisconsin.    April  0.  1901.) 

FRAUDtJLENT  CONVBYANCES-QIFT  TO  WIFE— 

StraSEQUENT   CRBDITOK. 

Plaintiff's  husband  promised  to  buy  ber  a 
new  piano  if  she  would  give  her  old  one,  owned 
by  ber  before  marriage,  to  her  father,  and  aft- 
erwards did  so,  at  a  time  when  he  was  doing 
a  profitable  business,  with  no  Judgments  or 
salts  pending  against  him.  More  than  a  year 
afterwards,  in  1893,  he  assigned  for  the  benefit 
of  creditors,  during  which  time  a  subsequent 
judgment  creditor  and  his  wife  and  daughter 
deposited  money  in  his  bank.  When  the  piano 
was  given,  plaintiff's  husband  owed  five  dol- 
lars as  deposits  to  such  creditor's  wife  and 
daughter,  but  none  to  him.  It  did  not  appear 
that  the  piano  was  purchased  with  intent  to 
defraud  existing  creditors,  or  that  the  wife 
knew  of  any  such  intent.  Held,  that  the  trans- 
fer was  not  fraudulent  as  against  such  credit- 
or, recovering  judgment  in  1897. 

Appeal  from  circuit  court,  Bayfield  county; 
John  K.  Parish,  Judge. 

Replevin  by  Jane  C.  Probert  against  Nels 
Sonjn.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Tomkins  &  Merrill,  for  appellant  H.  H. 
Hayden,  E.  C.  Alvord,  and  H.  B.  Walustey, 
for  respondent 

CA8S0DAT,  C.  J.  This  action  of  replevin 
was  commenced  Jime  28,  1897,  to  recover  tbe 
possession  of  a  piano  of  tbe  alleged  value  of 
$300.  The  answer  consists  of  admissions 
and  denials,  and  justified  the  taking  of  tbe 
Iriano  from  tbe  poesesalon  of  the  plaintiff 
June  24,  1897,  as  sheriff,  mider  an  execution 
Issued  June  18, 1897,  on  a  judgment  previous- 
ly rendered  in  favor  of  one  William  Flynn, 
as  plaintiff,  and  against  tbe  plaintiff's  hus- 
band. A.  0.  Probert  as  defendant.  The  cause 
was  cefetred  to  B.  Sleight  to  bear,  tiy,  aod 


Oetermlae.  Such  trial  was  commenced  and 
concluded  before  the  referee  June  24,  1899. 
After  such  trial  tbe  referee  reported  bis  flnd- 
IngB  of  fact  and  conclusions  of  law  to  tbe 
court  to  tbe  effect  that  such  allegations  of 
tbe  answer  were  true;  that  May  28,  1882,  tbe 
time  at  which  the  plaintiff  claims  that  ber 
husband,  A.  C.  Probert  gave  ber  tbe  piano, 
be  was  hopelessly  insolvent,  and  bad  been  so 
for  several  years  prior  to  that  date,  and  still 
was;  that  the  piano  originally  owned  by  tbe 
plaintiff  was  of  tbe  value  of  $25;  that  the 
piano  which  this  action  was  brought  to  re- 
cover was.  May  28,  1892,  of  tbe  value  of  $800, 
and  largely  in  excess  of  tbe  value  <rf  tbe  old 
piano  and  any  Indebtedness  from  A.  O.  Pro- 
bert to  tbe  plaintiff;  that  at  the  time  tbe 
piano  was  levied  upon  under  the  execution  it 
was  tbe  property  of  A.  C.  Probert,  and  sub- 
ject to  auch  levy.  And,  aa  conclusions  of 
law,  be  found  that  the  defendant  was  entitled 
to  judgment  of  no  cause  of  action  against  tbe 
defendant,  together  with  costs.  Upon  a  motion 
to  set  aside  such  report  tbe  court  ordered  that 
the  report  of  the  referee  be,  and  tbe  same 
waa  thereby,  set  aside  and  vacated,  and  upon 
tbe  pleadings  and  tbe  evidence  taken  before 
tbe  referee  tbe  court  found  that  at  tbe  time 
alleged  in  tbe  complaint  tbe  plaintiff  was  tbe 
owner  of,  and  entitled  to  tbe  possession  of,  the 
piano  therein  described;  that  Ita  value  was 
1800;  that  tbe  plaintiff's  damages  for  the 
detention  thereof  was  6  cents;  that  tbe  alle- 
gations of  the  complaint  were  true;  that  the 
property  described  having  been  delivered  to 
tfae  defendant  and  be  having  given  tbe  imder- 
taklng  required  by  statute  therefor,  and  tbe 
plalntifTs  attorney  having  elected  to  take 
judgment  for  tbe  rscovery  of  tbe  possession  of 
tbe  property  described,  or  tbe  value  thereof 
in  case  a  delivery  could  not  be  had,  it  was 
thereupon  ordered  and  adjudged  that  tbe 
plaintiff  do  have  and  recover  of  the  defendant 
and  bis  sm'eties  on  the  undertaking  the  pos- 
session of  the  property  described,  together 
with  6  cents,  ber  damages  for  sucb  detention, 
and.  in  case  a  delivery  could  not  be  bad  of 
tbe  property,  then  that  tbe  i^intiff  do  baye 
and  recover  of  tbe  defendant  and  bis  sureties 
the  sum  of  $800,  tbe  value  of  tbe  piano,  in 
addition  to  sucb  damages,  together  with  tbe 
farther  sum  of  $68.05,  the  costs  and  disburse- 
ments in  this  action.  From  that  judgment 
tbe  defendant  brlnca  this  appeal. 

It  appears  from  tlie  record  and  la  undls- 
pated:  That  tbe  plaintiff  waa  married  to  A. 
0.  Probert  April  21,  1886,  at  her  borne,  In 
Patterson,  N.  J.  That  before  and  at  tbe  time 
of  her  marriage  sbe  had  and  owned  a  piano, 
in  good  condition,  which  she  knew  to  be  of 
tbe  value  of  $275.  That  her  husband  did  not 
like  that  piano,  and  told  ber,  if  she  would 
leave  it  witb  and  give  It  to  her  father,  be 
would  get  ber  a  new  one  after  they  came 
West  That  in  pursuance  of  sucb  request 
and  on  tbe  faith  of  sucb  pcomise,  she  gave 
that  i^ano  to  her  father,  and  came  West  with 
ber  husband  In  tbe  eyeing  of  1887.    Xbat  in 
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pursuance  af  such  promise  tbe  plaintiff  and 
her  husband  went  to  St.  Paul,  where  there 
was  an  agent  for  the  Stelnway  piano,  and  ex- 
amined hlB  stock.  That  her  husband  then 
said  to  her:  "Now,  Jane,  as  I  promised  you 
a  piano  as  soon  as  I  could  get  you  a  good  one, 
yon  can  haye  any  make  or  style  you  like,  for 
I  wish  you  to  feel  satisfied,  as  it  is  for  yon 
and  for  your  use;  and,  as  you  prefer  this 
style  [Stelnway],  you  shall  have  It"  That 
her  husband  gave  the  order  for  the  piano  so 
selected  by  her  on  that  day.  That  when  it 
was  received  at  their  home  her  husband  said 
to  her:  "Now,  Jane,  this  Is  yours,  and  how 
do  yon  like  it?"  That  she  told  him  it  pleas- 
ed her  In  every  way;  that  it  was  a  very  beau- 
tiful piano,  and  just  the  one  she  wished  for. 
That  the  piano  bad  been  in  her  possession 
ever  since.  That  her  husband  was  a  banker, 
and  the  owner  of  nine-tenths  of  the  stock  In 
the  Washburn  Brewing  Company.  That  he 
was  vice  president  of  the  Bay  Land  &  Im- 
provement Company,  and  Its  local  agent,  and 
transacted  a  general  insurance  business. 
That  his  three  banks  at  that  time  were  doing 
a  solvent,  going  business.  ThAt  the  brewing- 
company  business  was  in  a  prosperous  condi- 
tion, paying  from  five  to  ten  thousand  dollars 
net  profit  per  year,  and  his  real  estate  and 
insurance  business  were  both  paying  good  in- 
comes. That  June  24,  1893,  her  husband,  A. 
C.  Probert,  made  an  assignment  for  the  ben- 
efit of  his  creditors.  That  since  July,  1886, 
circumstances  had  made  it  Impossible  for  her 
husband  to  live  with  her.  The  plaintiff  tes- 
tified that  she  got  the  piano  in  question  In 
November,  1890.  There  is  some  evidence 
tending  to  prove  that  she  did  not  get  it  until 
May  28,  1892.  It  does  not  appear  that  there 
was  any  Judgment  against  her  husband,  or 
any  suits  pending  against  him,  until  18B3. 
It  appears  that  the  judgment  upon  which  the 
execution  was  issued  was  not  rendered  until 
June  19,  1897;  that  such  judgment  was  tot 
1230.30  damages  and  costs;  that  William 
riynn  was  plaintiff  in  that  judgment;  that 
the  amount  of  damages  therein  were  made  up 
of  three  accounts  at  A.  C.  Probert's  bank,— 
one  in  favor  of  his  wife  ft>r  $2.50,  deposited 
In  February,  1892,  «>id  one  In  favor  of  his 
daughter  for  $2.50,  deposited  in  February, 
1892,— and  the  balance  of  the  judgment  was 
tor  moneys  dexrasited  in  1893  and  1894,  mostly 
on  a  long  running  account  of  William  Flynn 
with  the  bank,  from  which  It  appears  that  the 
balance  in  bis  favor  June  7,  1898,  was  only 
$121.94.  Thus  it  appears  that  if  the  piano 
was  not  purchased  until  May  28,  1892,  then 
only  $5  of  the  indebtedness  upon  which  the 
judgment  was  recovered  existed  at  the  time, 
and  none  of  that  in  favor  of  the  judgment 
creditor,  whereas,  if  the  piano  was  purchas- 
ed in  November,  1890,  as  testified  to  by  the 
plaintiff,  then  none  of  the  indebtedness  upon 
which  the  judgment  is  based  existed  at  the 
time.  It  may  be  that  A.  0.  Probert  was  in- 
solvent May  28,  1892,  in  the  sense  that  his 
resources  were  insufficient  to  pay  all  his  lia- 


bilities; but,  as  indicated,  ke  was  for  more 
than  a  year  afterwards  doing  a  large  and  pay- 
ing business  in  the  different  lines  mentioned, 
with  no  judgment  or  suit  pending  against 
him.  During  that  time  the  judgment  credit- 
or, William  Flynn,  and  his  wife  and  daughter 
were  depositing  moneys  in  bis  bank,  showing 
that  they  did  not  regard  him  Insolvent.  It 
does  not  appear  from  the  evidence  that  A.  C. 
Probert  made  the  purchase  of  the  piano  with 
intent  to  defraud  his  existing  creditors,— 
much  less,  his  subsequent  creditors.  Certain- 
ly there  Is  nothing  to  indicate  that  Otm  plain- 
tiff knew  of  or  participated  in  any  rach  in- 
tent. On  the  contrary,  it  Is  manifest  from 
the  evidence  that  the  plainticrs  husband  pur- 
chased the  piano  in  pursuance  of  his  agree- 
ment with  her  to  purchase  it  in  consideration 
of  the  plaintiff  giving  to  and  leaving  her  old 
piano  with  her  father  when  she  came  West 
with  her  husband  in  1887.  The  Judgmoit  of 
the  circuit  court  is  affirmed. 


BLECTRIO  APPLIANCE   CO.    r.    UNITED 

STATES  FIDELITY  &  GUAB- 

ANTT  00.  et  al. 

(Supreme  Oonrt  of  Wisconsin.    April  0,  1901.) 

CITT    CONTRACTOR'S    BOND— RIOHTS    OP    MA- 
TBRIAli  MEN. 

1.  To  entitle  a  third  party  to  recover  on  t 
contract  made  between  other  parties,  there 
must  not  only  be  an  intent  to  secure  some  ben- 
efit to  him,  bat  there  must  be  a  promise  legal- 
ly enforceable. 

2.  A  pni'ty  furnishing  materials  to  one  who 
has  contracted  to  erect  and  deliver  a  lighting 
plant  to  a  city  tree  and  clear  of  all  claims  or 
liens  for  labor  or  material  has  no  daim  that  can 
be  enforced  against  the  plant,  and  cannot  sue 
on  the  bond  given  by  the  contractor  for  the 
faithful  performance  of  his  contract  with  the 
city,  when  it  is  clear  that  the  bond  was  taken 
for  the  city's  benefit,  without  any  intent  to  se- 
cure the  matelnal  men  or  laborers. 

3.  Where  a  bond  to  secure  a  contract  with 
the  city  was  conditioned  for  the  faithful  per- 
formance of  the  contract  and  payment  bv  con- 
tractors of  all  claims  for  material,  and  the  con- 
tract provided  that  before  final  payment  by  the 
city  the  contractors  shoald  present  receipts  in 
full  for  labor  and  materials,  and  the  city  paid 
the  contractors  in  fnll  without  requiring  snob 
receipta,  it  released  the  surety  on  the  bond. 

Appeal  from  circuit  court.  Dodge  county; 
James  J.  Dicks,  Judge. 

Action  by  the  Electric  Appliance  Company 
against^  the  United  States  Fidelity  &  Gna^ 
anty  Company  and  others.  From  an  ordet 
overruling  a  demurrer  to  the  complaint,  de- 
fendant company  appeals.    Reversed. 

The  defendant  the  United  States  Fldelitr 
ft  Guaranty  Company  has  appealed  from  an 
order  overruling  a  demurrer  to  the  plaintUTs 
complaint.  The  complaint  was  challenged  on 
the  ground  that  there  was  a  defect  of  parties 
defendant,  and  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  It 
appears  that  the  dty  of  Waupnn  was  desir- 
ous of  erecting  a  municipal  lighting  plant 
Bids  were  invited,  and  on  September  2,  1899, 
a  contract  was  entered  into  between  the  city 
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and  the  defendants  Rodrwell  &  Snyder  to 
erect  the  same,  and  have  It  fully  completed 
and  ready  for  delivery  cm  or  before  Noyem- 
ber  15tb  of  that  year.  The  contract  stipu- 
lated, among  other  things,  that  the  plant 
should  be  delivered  "free  and  clear  of  all 
claims  or  liens  for  labor  performed  or  mate- 
rials furnished  or  otherwise,"  and  that,  be- 
fore flnal  payment  should  be  made  therefor  or 
be  deemed'  to  be  due  on  said  contract,  the 
contractors  should  present  to  the  city  re- 
ceipts in  full  for  all  labor  performed  and 
materials  furnished  in  and  about  the  con- 
struction and  Installation  of  the  plant  It 
also  proYlded  that  the  contractors  should  fur- 
nish a  bond  in  the  sum  of  $20,000, .  condi- 
tioned for  the  faithful  performance  of  the 
contract  on  their  part,  and  for  the  payment 
by  them  of  all  claims  for  materials  and  labor. 
A  bond  was  given  by  the  defendant  guaranty 
company  conditioned  that  the  contractors 
should  "well,  truly,  and  faithfully  comply 
with  all  the  terms,  covmants,  and  conditiMiB 
of  said  contract  on  their  part  to  be  Icept  and 
performed,  according  to  Its  terms,"  subject 
to  certain  provisions  now  to  be  stated:  The 
ci^  was  to  notify  the  surety,  in  writing,  of 
any  act  mi  the  part  of  the  contractors  under 
the  contract,  which  might  Involve  a  loss  for 
which  the  surety  might  become  liable,  imme- 
diately after  the  occurrence  of  such  act  shall 
have  come  to  the  city's  knowledge.  In  the 
event  of  a  breach  of  any  condition  of  the 
iiond,  the  surety  was  to  be  subrogated  to  all 
rights  of  the  contractors  growing  out  of  the 
contract  and  all  deferred  payments  or  mon- 
eys thereafter  to  become  due  were  to  be  cred 
ited  npon  any  claim  the  city  might  malce 
upon  the  siu^ty  because  of  such  breach.  An- 
other condition  was  that  the  city  should  give 
the  surety  "due  notice  before  the  last  pay- 
ment under  the  contract  herein  referred  to 
is  made  to  the  principal;  otherwise,  this  ob- 
ligation shall  be  void  as  to  any  liability  of 
the  surety  hereunder."  The  complaint  then 
sets  out  that  in  order  to  carry  out  the  con- 
tract the  contractors  purchased  mercbandisfe 
and  machinery  of  the  plaintiff  amounting  to 
$2,o96.79,  which  were  used  in  the  construc- 
tion and  equipment  of  the  plant  The  con- 
tractors have  fully  compiled  with  the  condi- 
tions of  the  contract  on  th^r  part  except 
that  they  have  not  paid  plaintitTs  demands 
and  the  claims  of  others.  The  city  has  ac- 
cepted the  plant  and  paid  the  contract(as 
therefor.  It  is  further  alleged  that  the  sure- 
ty was  duly  notified  by  the  city  of  the  failure 
of  the  contractors  to  ccHuply  with  the  condi- 
tions of  their  contract  as  to  the  payments  of 
said  claim  immediately  aft«:  its  breach,  and 
immediately  after  the  occurrence  of  such 
breach  had  come  to  the  knowledgre  of  the 
city,  a  copy  of  such  notice  being  attached  to 
the  complaint  The  prayer  for  relief  Is  that 
plaintiff  be  subrogated  to  the  rights  of  the 
city  as  against  the  other  defendants,  and  for 
Judgment  against  them  for  the  amount  d  its 
claim.    The  bond  in  question  runs  to  the  city 


of  Waupnn  and  the  state  of  Wisconsin,  but 
Inasmuch  as  it  does  not  appear  that  the  state 
had  any  interest  in  the  contract  or  any  inter- 
est in  the  controversy,  the  case  will  be  con- 
sidered the  same  as  though  the  state  was  net 
a  party  to  such  bond. 

Winkler,  Flanders,  Smith,  Bottmn  &  Vilas 
(Dupee,  Judah,  WUlard  &  Wolf,  of  counsel), 
for  appellant  C.  E.  Hooker  and  Ela,  Orover 
&  Oraves,  for  respondent 

BABDEEN.  J.  (after  stating  the  facU). 
If  any  liability  exists  on  the  part  of  the 
guaranty  company,  it  mnst  rest  upon  the 
fact  that  It  has  contracted  with  the  city  to 
pay  the  debt  due  from  the  contractors  to  the 
plaintiff.  The  demand  to  be  subrogati'd  to 
the  rights  of  the  city  as  against  the  con- 
tractore  has  no  foundation  to  rest  upon,  be- 
cause it  affirmatively  appears  that  the  city 
has  accepted  the  plant  and  paid  the  contract- 
ors therefor.  The  city  has  no  claim  against 
the  surety,  because  it  has  suffered  no  loss, 
and  has  sustained  no  injury,  by  reason  of 
the  failure  of  the  contractors  to  pay  the 
plaintiff's  claim.  By  reference  to  the  con- 
tract it  will  be  seen  that  the  contractors 
bound  themselves  to  furnish  a  bond,  not  on- 
ly for  the  faithful  performance  of  the  con- 
tract bat  for  the  payment  of  all  claims  for 
labor  and  materials.  The  bond  accepted  by 
the  city  omitted  this  latter  provision,  and 
was  conditioned  only  for  the  performance  of 
the  contract  The  contract  was  ai^arentiy 
drawn  upon  the  theory  that  the  city  might 
be  liable  for  the  claims  of  laborers  and  ma- 
terial men.  Such,  however.  Is  not  the  fact 
In  Bumham  y.  City  of  Fond  du  Lac,  16 
Wis.  193,  approved  in  Buffham  v.  Oity  of 
Racine,  26  Wis.  440,  this  court  held  that  a 
municipal  corporation  was  not  subject  to  the 
process  of  garnishment  Basbig  it  upon 
grounds  of  public  poUcy,  and  as  being  in 
harmony  with  the  rule  Just  stated,  this  court, 
in  Wilkinson  v.  Hoffman,  61  Wis.  637,  21 
N.  W.  816,  held  that  statutes  giving  a  me- 
chanic's Hen  did  not  extend  to,  and  could 
not  be  enforced  against  the  buildings  and 
real  estate  of  municipal  corporations  held 
for  public  use.  The  rule  was  further  ex- 
tended in  Chapman  Valve  Mfg.  Co.  v.  Oconto 
Water  Co.,  80  Wis.  284,  60  N,  W.  1004,  by 
denying  the  right  to  a  lien  upon  the  prop- 
erty of  a  water  company  organized  for  the 
purpose  and  under  contract  with  a  city  for 
furnishing  Its  water  supply.  The  fact  that 
the  city  expressly  contracted  that  the  bond 
given  shquld  be  for  the  payment  of  material 
men  and  laborers,  and  then  accepted  a  bond 
without  such  a  condition,  is  clearly  a  waiver 
of  that  condition  of  the  contract  and  Indi- 
cates an  intention  to  abandon  ae  relinquish 
Its  scheme  in  that  respect  But  It  Is  urged, 
the  contract  says  the  plant  shall  be  com- 
pleted and  ready  for  acceptance  "free  and 
dear  of  all  claims  or  liens  for  labor  per- 
formed or  material  furnished  or  otherwise." 
The  plaintiff  has  a  claim  for  material  that 
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bu  not  been  paid:  taesce  there  la  a  breaek 
of  the  contract  Claims  agalnat  whom? 
oertainly  not  against  the  plant,  because  the 
law  says  that  no  sncb  claim  can  exist 
Therefore  there  was  no  breach  of  the  con- 
tract on  any  theory  that  plaintiff's  dalm  was 
one  against  the  plant  which  the  city  was 
legally  bound  to  discharge.  Whatever  may 
be  the  state  of  the  law  elsewhere,  it  Is  not 
believed  that  the  cases  In  this  jurisdiction 
will  sustain  the  proposition  that  the  third 
.party  can  maintain  an  action  against  an  al- 
leged promisor  based  upon  an  implied  prom- 
ise to  pay.  The  express  promise,  either  uy 
simple  contract  or  covenant  under  seal,  must 
«zlst  A  few  of  the  many  cases  in  this 
state  are  as  follows:  Kimball  r.  Noyes,  17 
Wis.  695:  Putney  r.  Farnham,  2T  Wis.  187; 
KoUock  T.  Parcber,  5z  Wis.  893,  9  N.  W. 
€7;  Johannes  v.  Insurance  Co.,  06  Wis.  50, 
27  N.  W.  414;  Nix  v.  Wlswell,  84  Wis.  334, 
54  N.  W.  620;  Folmer  v.  Wlghtman,  87  Wis. 
573;  68  N.  W.  1106;  Morgan  v.  Lake  View 
Co.,  97  Wis.  278,  72  N.  W.  872;  Stltes  v. 
Thompson,  98  Wis.  329,  78  N.  W.  774.  The 
surety's  engagement  In  the  bond  was  to  pay 
to  the  city,  and  not  to  third  parties.  There 
tkie  cases  going  to  the  limit  of  holding  that, 
to  entitle  the  third  person  to  recover  upon 
a  contract  made  between  other  parties,  there 
must  not  only  be  an  intent  to  secure  some 
benefit  to  such  third  person,  but  the  contract 
must  have  been  entered  Into  directly  and 
primarily  for  his  benefit.  Parker  v.  Jeffery, 
26  Or.  186,  87  Pac.  712.  An  exhaustive  note 
on  the  general  subject  may  be  found  in  25 
li.  B.  A.  267  (Jefferson  v.  Ascb  [Minn.]  56 
N.  W.  60*).  We  consider  the  true  rule  to 
«>e  that  there  must  not  only  be  an  Intent  to 
secure  some  benefit  to  the  third  party,  but 
tiiere  mnst  be  a  promise,  legally  enforce- 
.able.  The  contract  and  bond  in  this  case 
fall  to  meet  these  requirements.  The  situ- 
ation presented  shows  a  want  of  any  Intent 
to  secure  a  benefit  to  third  parties.  When 
the  city  accepted  a  bond  that  did  not  at- 
t«npt  to  secure  the  payment  of  material 
Men,  and  which  provided  that  the  surety 
fliiould  be  subrogated  to  the  rights  of  the 
■city  in  case  of  a  breach,  and  be  entitled  to 
credit  on  the  claim  of  the  city  for  all  pay- 
ments due  the  contractors,  thereafter  to  be- 
come due,  this  was  inconsistent  with  the 
tbeory  that  it  was  the  rights  of  third  par- 
ties that  were  being  secured. 

There  is,  however,  another  branch  of  this 
oase  fatal  to  the  plaintiff's  alleged  cause  of 
action.  The  contract  provided  that,  before 
tbe  final  payment  should  be  made  by  the 
■city  or  be  deemed  to  be  due,  the  contractors 
should  present  receipts  in  full  for  all  labor 
performed  and  materials  furnished  in  the 
construction  and  Installation  of  tbe  plant. 
The  complaint  alleges  that  the  contractors 
folly  complied  with  the  conditions  of  the 
contract,  except  the  payment  of  plaintiff's 


claim  and  the  claims  of  others,  and  that  tbe 
city  duly  accepted  th«  plant  and  paid  the 
contractors  therefor.  No  provision  in  the 
contract  required  any  payment  of  the  con- 
tract price  until  the  work  was  completed  and 
accepted.  Th«  city  paid  the  contractors  in 
full  for  the  plant,  and  the  inference  is  ir- 
resl^ble  that  such  payment  was  made  in 
defiance  to  the  express  terms  of  the  contract 
that  it  should  not  be  made  until  receipts  in 
full  had  been  produced.  As  said  in  Kimball 
V.  Baker,  62  Wis.  529,  27  N.  W.  730:  "It  is 
elementary  tluit  sureties  are  favorites  in  tbe 
law,  and  have  a  right  to  stand  upon  the 
strict  terms  of  their  obligations  when  ascer- 
tained. Beyond  the  burdens  thus  taken  up- 
on themselves  they  are  not  Isonnd."  So  far 
as  anything  appears  in  the  complaint,  tbe 
city  had  the  entire  contract  price  in  its  pos- 
session when  tbe  alleged  notice  was  given. 
The  surety  had  a  right  to  rely  upon  the 
fact  that  the  city  would  hold  the  contractors 
to  strict  fullflllment  of  their  obligations. 
Any  variance  therefrom  to  the  prejudice  of 
tbe  surety  would  work  a  discharge.  This 
is  elementary.  That  this  stipulation  was  of 
importance  to  the  surety  admits  of  no  doubt 
That  it  was  broken  by  the  city  is  certain. 
No  snccessfnl  attempt  can  lie  made  to  re- 
serve the  undertaking  of  the  surety  into  dif- 
ferent factors,  and  say  that  they  are  inde- 
pendent, and  one  subsists  for  tbe  benefit  of 
this  plaintiff,  and  another  may  fall  because 
of  the  conduct  of  tbe  assured.  So  far  as 
this  case  is  concerned,  the  obligation  of  tbe 
surety  Is  a  unit,  and  no  liability  can  be  predi- 
cated tbereon  except  in  accordance  with  the 
terms  of  the  contract.  This  is  not  shown 
by  the  complaint,  and  hence  this  action  can- 
not be  maintained. 

Our  attention  has  been  db«cted  to  several 
cases  in  Nebraska  apparently  sustaining  the 
plaintiff's  contentions.  They  go  fiir  beyond 
any  case  to  be  found  in  this  conrt,  and  are 
based  on  premises  we  do  not  care  to  adopt. 
The  case  of  Baker  v.  Bryan,  64  Iowa,  561, 
21  N.  W.  83,  also  cited  by  plaintiff,  shows 
that  the  engagement  of  the  sureties  was  that 
the  contractor  should  "pay  all  claims  for  ma- 
terial, labor,"  etc.  The  court  was  of  the 
opinion  that  the  contract  and  bond  indicated 
an  intent  to  secure  all  persons  furnishing 
labor  and  materials  to  be  used  in  the  con- 
struction of  the  building,  and  therefore  held 
the  sureties  liable.  We  have  arrived  at  tbe 
conclusion  that  the  contract  and  bond  in  suit 
do  not  disclose  an  Intent  to  secnre  third 
parties.  We  deem  it  clear,  under  the  cir- 
cumstances, that  the  bond  was  taken  for  the 
city's  benefit,  and  this  conclusion  is  amply 
confirmed  by  the  practical  constmctlon  giv- 
en It  by  the  parties.  The  order  appealed 
from  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  sustain  the  demnrrer  to 
the  complaint,  and  for  further  proceedings 
according  to  law. 
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ENDRESS  T.  SHOVE  et  al. 
<Supreme  Oourt  of  Wisconsin.    April  9,  1901.) 

APPEAL     AND     ERHOR— FINDINGS     OF     TRIAL 
COUKT— SUFFICIENCY  OF  EVIDKNCK. 

1.  The  rule  that  a  finding  of  facts  by  a  trial 
«ourt  will  not  be  disturbed  on  appeal  nnleas 

frreatlj'  against  the  preponderance  of  evidencs 
B  not  changed  by  the  statement  of  the  trial 
court  in  his  opinion  that  his  impression  on  the 
trial  was  different  from  his  nltimate  conclu- 
sions. 

2.  Where  the  evidence  on  a  certain  issue  Is 
extensive  and  conflicting,  and  the  appellate 
court  cannot  say  that  the  preponderance  of  the 
evidence  against  the  finding  of  the  trial  court 
ia  so  great  that  it  could  not  be  easily  overcome 
by  the  appearance  of  the  witnesses  and  other 
aids  of  the  trial  court  not  available  on  appeal, 
the  finding  will  be  sustained. 

Appeal  from  circuit  court.  Door  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Carl  W.  Endress  against  Tlieo- 
dore  Q.  Shove  and  others.  From  a  judgment 
in  favor  of  the  defendants,  tlie  plalntlS  ap- 
peals.   AfBrmed. 

Action  under  section  3317,  Rev.  St.  1888, 
to  realize  on  a  pledge  of  two  life  insurance 
policies  on  the  life  of  defendant  Theodore  O. 
Shove,  which  were  assigned  to  plaintiff  in 
18S6  as  collateral  security  for  Mr.  Shove's 
note  of  $2,000.  His  wife  and  the  insurance 
companies  were  joined  with  him  as  defend- 
Anta  He  answered  separately,  alleging  as  a 
defense  and.  also  as  a  counterclaim,  the  fol- 
lowing: From  June  1,  ISSl,  down  to  and 
Inclusive  of  April  12. 1892,  said  defendant  and 
plaintiff's  son,  Adolph  J.  Endress,  were  as- 
sociates la  banking  business.  At  the  last 
date  mentioned,  and  for  some  time  thereto- 
fore, the  enterprise  was  In  a  corporation 
known  as  tbe  T.  G.  Shove  Banking  Company. 
During  tbe  time  of  such  association  Adolph 
J.  ElndresB  was  general  agent  for  plaintiff  In 
all  of  his  business  affairs.  They  dally  con- 
salted  together  in  regard  to  such  business. 
On  tbe  date  last  named  the  banking  corpora- 
tion, by  reason  of  its  insolvency,  made  an 
assignment  for  the  benefit  of  creditors,  in  C(m- 
sequence  at  which  defendant  lost  all  his  prop- 
erty. On  the  day  of  the  assignment  it  was 
agreed  between  plaintiff,  acting  by  bis  son 
Adolph,  and  said  defendant,  that  the  liftter 
should  give  to  the  former  a  note  fcA:  $4,000 
secured  by  a  real-estate  mortgage,  in  pay- 
ment of  tbe  $2,000  note  mentioned  in  the 
complaint  and  to  secure  a  new  loan  of  $2,000, 
the  old  note  and  the  collateral  to  be  delivered 
to  diefendant  upon  tbe  execution  and  delivery 
«f  the  new  note  and  security,  so  that  the  col- 
lateral could  be  assigned  to  Mrs.  Shove. 
Sncb  agreement  was  fully  carried  out  by  Mr. 
Shove,  Mrs.  Shove  joining  in  tbe  mortgage 
<»n  the  real  estate.  The  note  and  mortgage 
were  delivered  to  Adolph  J.  Endress.  He 
delivered  the  same  to  plaintiff,  but  the  latter 
refused  to  comply  with  bis  part  of  the  agree- 
ment. He  has  kept  both  the  new  note  and 
security  and  the  old  note  and  security,  and  is 
endeavoring  to  enforce  payment  of  such  old 


note  by  realizing  on  the  coUatwal  in  this 
case.    Appropriate  relief  was  prayed  for. 

Plaintiff  put  the  allegations  of  the  coun- 
terclaim in  Issue.  On  the  trial  the  evidence 
showed  the  following:  Plaintiff,  at  tbe  time 
of  the  transaction  in  controversy  was  about 
70  and  Mr.  Shove  about  56  years  of  age. 
Mr.  Shove  bad  been  engaged  in  the  banking 
business  for  upwards  of  30  years.  In  18S1 
he  associated  with  him  Adolph  J.  Endress, 
who  had  theretofore  for  some  time  been  In 
his  employ.  At  the  time  the  business  asso- 
ciation commenced  young  Endress  was  about 
21  years  of  age.  Plaintiff  furnished  capital 
for  his  son  to  the  amount  of  about  $10,000, 
taking  the  son's  note  tberefor,  guarantied  by 
Mr.  Shove.  In  July  after  tbe  partnershlt* 
was  formed  the  business  of  tbe  bank  was  put 
into  a  corporation  under  tbe  name  of  the  T. 
O.  Shove  Banking  Company,  $10,000  of  the 
capital  stock  b^ng  Issued  to  young  Bndress 
as  hlB  portion  thereof.  June  9,  1886,  Mr. 
Shove  borrowed  $2,000  of  plaintiff,  giving 
therefor  his  promissory  note  secured  by  an 
assignment  of  the  p<ri!cie8  in  salt.  June  1, 
1888,  the  note  was  renewed.  The  new  note 
and  the  policies  are  those  mentioned  in  tbe 
complaint.  Tbe  bank  made  an  assignment 
for  the  benefit  of  creditors  in  1892,  at  which 
time  a  note  of  $4,000,  secured  by  a  mortgage 
on  tbe  bank  building  belonging  to  Mr.  Shove, 
was  agreed  to  be  given  to  plaintiff,  tbe  busi- 
ness in  hit  behalf  being  done  by  his  son. 
The  agreement  was  consummated  April  14, 
18^2.  In  the  meantime  the  real  estate  was 
attached  in  a  suit  commenced  by  one  Hub- 
bard against  Mr.  Shove  to  recover  several 
thousand  dollars,  the  claim  being  so  larg^e 
as  to  render  the  mortgage  security  of  un- 
certain value.  When  tbe  agreement  was 
made  Mr.  Shove  was  in  a  very  anxious  state 
of  mind  as  to  the  future  of  himself  and  fam- 
ily. It  was  to  htm  a  day  of  great  excitement 
because  of  the  impending  assignment  of  the 
bank  and  the  probable  effect  thereof  upon  his 
affairs.  On  the  day  the  agreement  was  made, 
either  by  the  suggestion  of  Mr.  Shove  or 
the  voluntary  act  of  Adolph  J.  Endress,  $2,- 
000  in  currency  and  $1,155  in  value  of  govern- 
ment bonds,  part  of  the  assets  of  tbe  bank, 
were  taken  therefrom  and  delivered  to  Mr. 
Shove  at  the  lawyer's  ofHee  where  the  assign- 
ment papers  were  In  process  of  preparation. 
When  the  note  and  mortgage  were  delivered 
to  Adolph,  Mr.  Shove  was  sick  in  bedi  Tbe 
assets  of  tbe  bank,  taken  as  aforesaid,  were 
subsequently  returned.  The  testimony  as  to 
the  taking  thereof  is  conflicting.  Mr.  Shove 
laid  the  blame  to  young  Endress,  claiming 
that  he,  Shove,  was  so  angry  with  tbe  young 
man  for  perpetrating  tbe  act  that  he  threat- 
ened to  have  him  arrested  and  that  It  caused 
strained  relations  between  them.  Mr.  Bn- 
dress- claimed  that  he  took  the  money  and 
bends  from  the  bank  against  his  own  judg- 
uient,  by  the  express  direction  of  Mr.  Shove. 
Hie  evidence  Is  undisputed  that  the  property 
taken  was  delivered  to  Mr.  Shove,  was  la  his 
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poasesslon  when  or  about  the  time  the  alleged 
agreement  was  made,  and  that  on  the  even- 
ing of  the  day  of  the  taking  Mr.  Shove  divid- 
ed the  Bubject  thereof,  giving  part  to  young 
Endress  and  l^eeping  the  balance,  and  that 
three  or  fonr  days  elapsed  before  the  prop- 
erty was  delivered  to  the  assignee  of  the 
bank. 

Mr.  Shove's  version  of  the  agreement  as  to 
the  note  and  mortgage  for  $4,000  was  sub- 
Btsuitlally  according  to  the  allegations  of  hia 
answer.  He  was  corroborated  in  that  by 
Mrs.  Shove.  She  said  that  Mr.  Endress  and 
her  husband  came  to  her  to  obtain  her  sig- 
nature to  the  mortgage,  and  that  the  agree- 
ment In  regard  to  the  matter  was  then  stated, 
ind  she  was  promised  that  if  she>  would  sign 
the  mortgage  the  insurance  policies  would 
be  delivered  so  they  could  be  turned  over  to 
her  in  accordance  with  a  previous  assignment 
thereof.  In  explanation  of  the  testimony  as 
to  a  previous  assignment,  an  Instrument  was 
Introduced  in  evidence  showing  that  such  poi- 
lcie«  and  several  others  were  assigned  to  Mrs. 
Shove  In  1891,  and  that  young  Endress  wag 
a  subscribing  witness.  He  testified  that  he 
had  no  recollection  of  any  such  paper,  yet  the 
evidence  tended  to  show  that  he  not  only 
witnessed  but  bad  personal  charge  of  and 
sealed  It  up  In  the  condition  in  which  it  was 
found  In  the  bank. 

Mr.  Endress'  version  of  the  agreement  as 
to  the  mortgage  was  that  Mr.  Sbove  propos- 
ed to  blm  that  he  should  pay  his  father  all 
be  could  of  the  $10,000  note  and  that  Mr. 
Shove  should  secure  the  balance;  that  It  was 
considered  that  such  balance  would  be  about 
$4,000  and  that  the  note  and  mortgage  were 
delivered  accordingly;  that  the  giving  there- 
of was  the  voluntary  act  of  Mr.  Shove;  that 
he  suggested  it  during  the  time  of  great  ex- 
citement aforesaid;  that  it  was  made  up 
that  he,  Endress,  should  pay  his  father  some 
$6,000  upon  the  guarantied  note  and  that 
Mr.  Shove  should  secure  the  balance  of  the 
principal;  that  upon  such  understanding  be- 
ing arrived  at,  Mr.  Sbove  attended  personal- 
ly to  having  the  mortgage  drawn,  and  that 
the  witness,  pursuant  to  the  understanding, 
turned  over  to  bis  father,  as  payment  upon 
the  $10,000  note,  all  the  property  he  possess- 
ed, amounting  to  about  $6,000. 

The  following  facts  In  evidence  are  refer- 
red to  as  corroborative  of  Mr.  Shove's  ver- 
sion of  the  agreement  as  to  the  giving  of 
the  note  and  mortgage:  $2,000  was  indors- 
ed on  the  $4,000  note  a  short  time  after  its 
delivery  without  any  actual  payment  being 
made.  A  short  time  after  such  delivery  the 
policies  were  demanded  on  behalf  of  Mr. 
Sbove,  at  which  time  plaintiff  did  not  refuse 
to  comply  therewith  but  said  he  would  do 
BO  when  his  son  arrived,  who  was  then  ab- 
sent The  $10,000  guarantied  note  was  not 
taken  up  or  canceled  at  the  time  the  $4,000 
note  was  delivered,  nor  thereafter.  The  in- 
surance policies,  if  handled  adversely  to  Mr. 
Sbove,  were  of  little  value  as  security  (or  I 
the  $2,000  note.    When  the  verbal  contract  | 


to  give  the  mortgage  was  made,  the  real  es- 
tate to  be  mortgaged  was  good  security  for 
$4,000.  On  the  other  hand  the  evidence 
showed  or  tended  to  sbow  that  after  the  de- 
mand for  the  policies  was  made,  notbing 
more  was  said  about  them  till  the  com- 
mencement of  this  action.  They,  together 
with  the  $2,000  note,  were  allowed  to  remain 
in  plaintiff's  possession  without  objection. 
In  1892  Mr.  Shove  claimed  that  the  note  and 
mortgage  were  given  on  account  of  the  guar- 
anty of  the  $10,000  note,  and  made  no  claim 
to  the  contrary  till  the  commencement  of 
this  action.  Mrs.  Shove  claimed  in  1892  that 
she  had  no  knowledge  of  the  purpose  of  the 
note  and  mortgage  when  they  were  given. 
The  indorsement  of  $2,000  was  made  after  it 
was  known  that  the  value  of  the  real  es- 
tate was  largely  covered  by  the  Hubbard 
attachment  Plaintiff's  son  knew  that  fact 
when  he  accepted  the  mortgrage,  but  was  in- 
formed by  Mr.  Shove  that  the  attachment 
would  not  hold.  Adolph  turned  over  to  his 
father  on  April  12,  1892,  all  property  i>ofl- 
sessed  by  him,  reducing  the  amount  due  up- 
on the  note  to  about  $4,000.  Tbe  indorse- 
ment of  the  $2,000  was  explained  by  Mr. 
Shove  as  having  been  made  because  apnol- 
lant  refused  to  carry  out  the  agreement  to 
loan  blm  that  sum.  He  explained  the  pur- 
pose he  had  in  view  in  obtaining  tbe  loan 
by  saying  that  tbe  circumstances  in  which 
he  was  situated  suggested  that  it  was  a  pru- 
dent thing  to  do  to  make  some  provision  for 
the  future  needs  of  his  family.  The  indorse- 
ment was  explained  by  appellant  as  having 
been  made  at  the  request  of  Mr.  Shove  to 
leave  him  a  sufficient  interest  in  the  mort- 
gaged property  to  secure  a  creditor  by  tbe 
name  of  Rahr,  who  was  not  called  to  testify 
upon  the  trial.  Appellant  said  be  looked 
over  tbe  property  turned  out  by  bis  son  and 
concluded  that  be  could  make  $2,000  out 
of  six  lots  in  Rhinelander,  taken  for  $1,500; 
and  in  that  view  he  consented  to  Mr.  Shove's 
request  to  Indorse  the  $2,000  upon  tbe  note 
so  he  might  secure  Mr.  Rahr.  The  lots  were 
purchased  by  young  Endress,  shortly  before 
they  were  turned  out  to  appellant  for  $1,300^ 
Th|  evidence  was  to  tbe  effect  that  If  tbe 
note  and  mortgage  were  given  (or  the  pur- 
pose testified  to  by  appellant  or  that  testi- 
fied to  by  respondent  no  ^ort  was  made 
to  deal  with  exactness  as  regards  the  amount 
due  upon  tbe  outstanding  notes. 

Tbe  trial  court  found  the  facts  snbstantiat 
ly  as  alleged  in  Mr.  Shove's  countercfaim. 
and  rendered  Judgment  accordingly. 

Nash  &  Nash,  for  appellant  Greene, 
Fairchlld,  North  &  Parker,  for  respondents. 
Chas.  B.  Dyer,  for  Northwestern  Mut  Ufe 
Ins.  Co. 

MARSHALI^  J.  (after  stating  the  facts). 
The  sole  question  raised  on  this  appeal  is. 
Are  tbe  findings  of  fact  contrary  to  the 
clear  preponderance  of  the  evidence?  Gen- 
erally, in  determining  such  a  question,  the 
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cii^ciiiDBtance  that  a  trial  judge  has  tbe  bene- 
fit of  the  personal  appearance  of  wltnenes 
while  giving  their  testimony,  In  determining 
tb«  weight  that  should  he  given  thereto,  is 
regarded  as  an  Important  factor.  That  Is 
largely  the  reason  why  a  reversal  of  his 
oondusion  on  a  question  of  fact  Is  not  deem- 
ed  proper  merely  because  the  evidence  pre- 
served in  the  record  seems  to  preponderate 
that  way.  Such  preponderance  Is  not  ef- 
fective to  call  for  such  a  result  unless  It  is 
sufficiently  manifest  and  convincing  to  over- 
come any  probable  effect,  upon  the  Judicial 
mind,  of  the  appearance  of  the  witnesses  or 
other  aids,  which  only  the  trial  court  can 
have,  in  discovering  the  truth.  It  is  said 
that  we  should  not  adhere  to  that  rule  in  the 
Instance  under  consideration,  because  the 
learned  circuit  Judge,  in  rendering  his  ophi- 
ion,  stated  that  his  impressions  on  the  trial 
-were  in  favor  of  plaintiff,  and  that  he  chan- 
ged his  mind  upon  taking  time  to  study  the 
case.  We  are  unable  to  say  from  that,  that 
the  personal  appearance  and  conduct  of  the 
witnesses  were  not  factors  In  reaching  the 
final  conclusion.  It  is  more  reasonable  to 
say  that  tbe  study  which  the  trial  Judge 
gave  the  case  enabled  him  to  more  accurate- 
ly weigh  what  the  witnesses  said  In  the 
light  of  all  the  circumstances  developed  on 
the  trial  and  the  personal  appearance  of  the 
witnesses,  than  he  did  as  the  trial  progress- 
ed. So  the  findings  of  fact  before  us  must 
be  tested  by  the  usual  rule  governing  cases 
tried  by  the  court,  it  is  not  improbable  that 
tbe  system  requiring  that  falls  to  reach  a 
Just  result  in  some  cases.  No  system  of  Ju- 
risprudence ever  devised  by  human  agency 
bas,  nor  would  any  that  could  be  so  de- 
vised, come  up  to  the  standard  of  absolute 
perfection.  All  that  can  be  done  is  to  admin- 
ister Justice  along  the  lines  which  experience 
teaches  .are  most  likely  to  give  a  full  meas- 
ure of  Justice  to  the  litigants.  Having  done 
tbat,  the  result  must  stand  as  the  infallible 
truth,  for  there  is  no  tribunal  that  can  le- 
gally question  It  The  rule  to  which  we 
have  referred,  governing  this  case,  is  un- 
bending. It  admits  of  no  exception  where 
right  rules  of  law  are  applied  to  the  evi- 
dence, and  no  complaint  of  that  character  la 
made  here. 

The  evidence  in  the  record  has  been  care- 
fully examined  and  weighed,  giving  due  sig- 
nificance, It  is  believed,  to  each  and  every 
dnramstance  established  thereby.  If  the 
story  told  by  appellant's  son  is  correct,  great 
injustice  has  been  done  to  him.  If  the  story 
told  by  respondent  Theodore  C.  Shove,  which 
tbe  court  believed  in  the  main,  Is  true,  the 
judgment  Is  right.  There  are  circumstances 
tbat  strongly  corroborate  the  testimony  of 
young  Bndress,  and  circumstances  that 
strongly  discredit  it  The  same  is  true  as  to 
the  testimony  of  Mr.  Shove.  The  corroborat- 
ing and  discrediting  circumstances  as  to  the 
testimony  of  each  are  numerous.  The 
weight  of  one,  as  to  pointing  to  where  the 


truth  lies,  cannot  be  determined  without  bal- 
ancing It  with  others,  and  then  the  prepon- 
derating weight  is  not  so  significant  but  that 
it  might  be  overcome  readily  by  the  aids 
which  the  trial  court  had,  that  have  not  and 
cannot  come  to  this  court  That  states  the 
condition  of  mind  in  which  we  are  left  as  a 
result  of  an  Industrious  study  of  tbe  evi- 
dence. It  does  not  permit  a  disturbance  of 
the  Judgment  appealed  from.  It  Is  useless 
to  discuss  the  evidence  In  detalL  It  must 
be  well  understood  by  the  profession  that  al- 
though in  theory  there  Is  a  new  trial  here 
on  questions  of  fact  where  the  trial  below 
was  by  the  court  and  a  bill  of  exceptions 
containing  the  evidence  Is  preserved  to  sup- 
port exceptions  to  the  findings,  the  principle 
bas  become  so  firmly  establisn^d,  that  such 
findings  must  be  regarded  as  verities  In  the 
case  unless  overcome  by  a  clear  preponder- 
ance of  the  evidence,  tbat  such  trial  is  In 
fact  far  different  from  an  original  trial  Tbe 
presumptions  Indulged  in.  In  favor  of  such 
findings,  are  not  easily  overcome,  so  It  may 
happen— we  venture  to  say  it  does  happen  in 
some  cases— that  a  Judgment  of  affirmance 
is  rendered  where  a  reversal  would  occur  It 
such  presumptions  were  left  entirely  out  of 
consideration.  That  cannot  be  helped.  Tbe 
Jtididal  policy  of  tbe  court  uid  ItB  interpreta- 
tion of  tbe  statute  governing  tbe  subject  are 
firmly  Intrenched  in  our  system.  They  can- 
not be  varied  in  this  case  even  If  we  were 
to  say  that  the  evidence  In  the  record,  look- 
ing at  that  alone,  impresses  us  contrary  to 
the  conclusions  reached  by  the  trial  court 
There  would  still  be  left  that  Insurmountable 
difficulty  to  a  reversal,- absence  of  such 
clear  preponderance  of  evidence  against  the 
findings  as  to  convince  us  to  a  reasonable 
certainty  that  the  trial  Judge  decided  wrong. 
It  must  not  be  lost  sight  of  In  this  class  of 
cases  that  there  is  a  wide  range  between 
mere  preponderance  of  evidence  and  that 
preponderance  necessary  to  overcome  the 
decision  of  a  trial  Judge  on  controverted 
questions  of  fact  We  cannot  find  that  clear 
preponderance  of  evidence  in  this  case. 
The  Judgment  appealed  from  is  affirmed. 


BNDRESS  V.  BHOVEI  et  al. 
(Supreme  Court  of  Wisconsin.    April  9,  1801.) 

MORTOAOB  —  PURCHASE     OP     TAX     LIENS  — 

RIGHTS  OF  PARTIES— FORHX3L03tJRB 

—CAUSES  OF  ACTION— JOIKDBR. 

1.  If  a  mortgagee  of  real  estate,  in  order  to 
protect  his  interest  therein,  pays  or  purchasas 
tax  claims  thereon,  the  status  of  such  claims, 
as  tax  liens,  is  thereby  extinguished,  but  there 
is  created,  by  force  of  the  statute,  a  lien,  in 
favor  of  the  payor,  upon  the  realty,  for  the 
amount  of  his  expenditures  and  interest  secar- 
ed  by  the  mortgage,  of  as  high  a  grade  as  the 
original  mortgage  iien. 

2.  The  right  to  the  additional  Uen  under  the 
circumstances  stated  is  statutory  and  absolute. 
The  court  has  no  more  power  to  deny  or  dimin- 
ish or  refuse  to  enforce  it  against  the  realty, 
or,  if  the  mortgagor  agreed  in  the  mortgage  to 
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pay  the  tazfs,  to  refuse  to  enforce  the  amonnt 
of  aucfa  lien  against  tlie  mortgagor  as  a  person- 
al UabUity,  than  he  has  to  arbitrarily  reduce 
the  amount  actually  due  upon  the  principal 
debt 

3.  In  an  action  to  enforce  a  mortgage  there 
must  be  a  foreclosure  and  sale  of  the  subject 
thereof  adjudged  as  the  statute  provides,  unless 
waived  by  the  mortgagee;  and  that  is  so  re- 
gardless of  the  interest  of  the  mortgagor  in  the 
premises  at  the  time  of  such  enforcement. 

4.  A  cause  of  action  to  enforce  a  mortgage, 
and  one  to  recover  on  the  personal  liability  of 
the  mortgagor,  grow  out  of  the  same  transac- 
tion and  are  connected  with  the  same  subject 
th»reof,  hence  may  be  joined  nnder  the  statute 
on  that  subject  regardless  of  the  statutory 
provision  for  deficiency  judgments  in  foreclo- 
sure cases,  provided  no  one  other  than  the  debt- 
or is  made  a  defendant  and  the  two  causes  of 
action  are  separately  stated. 

5.  If  two  causes  of  action  are  joined  under 
the  circumstances  above  stated  and  a  person 
other  than  the  debtor  is  made  a  defendant  or 
the  causes  of  action  ere  not  separately  stated, 
such  defects  are  waived  by  answering  the  com- 

&laint  and  the  plaintiff  is  entitled  to  enforce 
oth  causes  of  action.    The  court  has,  in  such 
clivomstancea,  no  mere  equity  power  to  refuse 
to  grant  to  the  plaintiff  relief  upon  both,  if  the 
facts  are  sufficient  for  the  purpose. 
(Syllabus  by  the  Judge.) 

Appeal  from  circuit  court.  Door  eonnty; 
6amael  D.  Hastings,  Jr.,  Judge. 

Action  by  Carl  W.  Undress  against  Theo- 
dore O.  Shove  and  others.  Judgment  for  de- 
.(eadants,  and  pAntifT  appeals.  Affirmed  as 
to  EUen  B.  Shove,  and  reversed  as  to  Theo- 
dore O.  Shove. 

Action  to  bar  ttie  dower  right  of  the  wife 
of  Theodore  C.  Shove  In  real  estate,  mort- 
gaged by  therm  April  12,  1892,  to  secure  pay- 
ment of  a  note  of  ^,000  made  on  that  day 
by  Mr.  Shove,  payable  April  12,  1895,  and  to 
obtain  a  personal  Judgment  against  him. 
Tlie  conplajnt  alleged  payment  of  $2,000  on 
Hay  4,  1892,  and  that  the  balance  of  tlie 
principal  of  the  note,  with  interest  according 
to  its  terms,  was  due.  It  was  further  alleged 
that  on  October  15,  1802,  one  Harvey  F.  Hnb- 
tiard  obtained  a  jud^rment  against  Mr.  Elbove 
In  an  artlon  wherein  the  mortgaged  prem- 
ises were  attached  April  13,  1882,  before  the 
delivery  of  the  mortgage;  that  such  proceed- 
ings were  duly  had  to  enforce  such  judgment 
and  the  attachment  lien  secured  in  such  ac- 
tion, that  the  interest  which  Shove  had  on 
April  13,  1882,  was  sold  at  sheriff's  sale,  and 
a  certificate  of  sale  on  execution  was  Issued 
to  the  purchaser  in  due  form  of  law,  from 
which  plaintiff,  as  a  subsequent  incumbran- 
cer, redeemed,  and.  thereby  became  subro- 
gated to  the  rights  of  such  purchaser;  that 
thereafter  said  e;cecutlon  sale  was  completed 
by  the  making  of  a  sherlfTs  deed  to  plaintiff, 
vesting  In  him  all  the  right,  title  and  Interest 
which  Mr.  Stkove  had  in  t&e  property  cov- 
ered by  the  mortgage  on  April  13,  1892. 
Judgment  barring  the  dower  right  of  Mrs. 
Shove  was  prayed  for.  Judgment  was  also 
aifced  against  Mr.  Shove  for  the  amount  of 
the  indebtedness. 

Mr.  Shove  answered,  among  other  things, 
that  on  and  prior  to  April  12,  1802,  Adolph 


3.  Endress,  son  of  plaintiff,  was  associated 
with  him  In  the  banking  business,  and  tbat 
the  former  was  the  duly  authorised  agent  of 
plaintiff  in  all  of  his  business  transactions, 
including  that  of  taking  the  note  and  mort- 
gage in  suit;  that  on  the  said  VUii  day  of 
April  the  banking  concern  was  insolvent  and 
made  an  assignment  for  the  benefit  of  Its 
creditors  whereby  said  defendant  directly 
and  indirectly  lost  all  of  his  property;  that 
the  property  described  in  the  complaint  was 
tjie  banking  house  and  real  estate  upon 
which  it  was  situated;  that  it  was  a  valu- 
able piece  of  real  estate  which  belonged  to 
defendant;  that  on  the  day  the  said  assign- 
ment was  made  plaintiff  and  his  said  son. 
with  knowledge  of  all  the  facta  in  regard  to 
the  bank  and  defendant's  personal  affairs, 
and  Intending  to  defraud  defendant,  induced 
Mm,  the  son  being  the  active  party  in  his 
tiehalf,  to  give  the  note  and  mortgage  in  suit 
under  a  promise  made  by  the  son  on  belialf 
of  bis  father  that  It  should  be  Is  satlafaction 
of  an  old  debt  of  $2,000  owing  by  said  de- 
fendant to  plaintiff,  and  for  $2,000  additional 
to  be  loanted  said  defendant  on  three  years' 
time  at  6  per  cent.  Interest;  that  tiie  note 
and  mortgage  were  dellverea  to  plaintiff's 
•on  on  the  faith  of  such  arrangement,  who 
delivered  them  to  plaintiff  who  has  ever  since 
retained  the  same,  though  he  has  neglected 
and  refused  to  loan  to  defendant  the  agreed 
sum  of  $2,000  or  to  deliver  the  note  repre- 
senting the  old  Indebtedness  at  $2,900;  that 
he  still  retains  the  old  note  and  Is  seeking 
to  recover  thereon  in  an  Independent  action. 
Mr.  Shove  asked  affirmative  relief,  among 
other  things,  declaring  the  note  and  mort- 
gage In  suit  void.  Mrs.  Shore  answered  re- 
peating the  allegations  of  her  husband's -an- 
swer In  regard  to  the  circumstances  of  giv- 
ing the  note  and  mortgage  in  suit,  and  al- 
leged further  that  when  the  same  were  slv- 
en,  plalntifl  hrid,  v  collateral  to  the  oU 
note,  two  Insurance  poUcles  upon  the  life 
of  Mr.  Shove,  and  that  it  was  agreed  that  ' 
in  consideration  of  Iier  signing  the  mortgage 
said  Insurance  policies  should  be  surrendered 
to  her,  and  that  such  delivery  had  never  been 
made  although  It  had  been  duly  demanded. 
Both  answers  admitted  the-  allegations  of 
the  complaint  In  respect  to  the  attachment  of 
tbe  mortgaged  premises;  the  enforcement  of 
the  attachment  lien  and  tlie  acquirement  of 
the  title  to  the  mortgaged  premises  pursuant 
to  the  sheriff's  sale  as  alleged  in  the  com- 
plaint. 

On  the  controverted  issues  the  court  fouBd 
as  follows:  No  actual  payment  of  $2,000  -was 
made  upon  the  note  and  mortgage  in  suit 
The  Indorsement  of  such  payment  waa  on 
account  of  the  $2,000  which  plaintiff  agreed 
to  advance  to  Mr.  Shove  but  thereafter  re- 
fused to  do.  June  1,  13S8,  Mr.  Shove  gave 
plaintiff,  for  value,  his  note  for  ^000  pay- 
able two  years  after  date,  with  interest  at 
the  rate  of  6  per  cent  per  annum  payal>le 
semiannually,  and  as  collateral  thereto  aa- 
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sigaed  to  plataitlff  two  insuraAce  policies  aa 
alleged  in  the  anawer  of  Mra.  Shove.  On 
May  12.  1892,  plaintiff  atlU  held  the  note  of 
^000  and  said  collateral,  there  being  then 
due  fto  said  note  $2,104.  At  that  time  Mr. 
Sbove  was  also  liable  to  pi«tnttfr  as  guar- 
antor of  the  payment  of  a  note  of  IIO.OOO 
made  to  plaintiff  by  his  son,  AdolfA  J.  End- 
resB.  The  note  and  mortgage  described  in 
the  complaint  were  given  according  to  an 
agreement  between  Mr.  Shove  and  plaintiff 
to  the  effect  that  the  latter  should,  upon  de- 
livery thereof,  surrender  to  Mr.  Shove,  as 
fully  paid  and  satisfied,  the  old  note  of  (2,- 
000  made  June  1,  1888,  together  witii  the 
two  insurance  policies  held  as  collateral 
thereto,  and  should  also  advance  to  Mr. 
Shove,  for  the  use  of  himself  and  family,  the 
sum  of  12.000.  The  indotsement  of  $2,000 
on  the  note  in  suit  was  made  by  agreement 
between  plaintiff  and  Mr.  Shove  after  the 
former  refused  to  make  the  advancement 
agreed  upon  for  the  benefit  of  the  latter's 
family.  The  policies  of  insurance,  and  the 
old  note  of  $2,000.  were  retained  by  plain- 
tUt,  though  due  demand  for  their  delivery 
to  Mr.  Shove  was  made.  An  action  is  pend- 
ing to  enforce  payment  of  the  old  note.  In 
which  action  It  has  been  determined  that 
Bald  note  and  the  collateral  must  be  surren- 
dered to  Mr.  Shove  and  the  indorsement  on 
the  note  In  this  action  reduced  by  $100  to 
cover  the  Interest  that  was  due  on  the  old 
note  when  the  new  one  was  given.  The 
transaction  of  giving  the  note  and  mortgage 
in  suit  was  wholly  conducted,  on  the  part  of 
plaintiff,  by  his  son  Adolph,  who  was  fully 
autborixed  in  the  premises.  There  was  no 
Intention,  in  the  transaction  of  talcing  the 
note  and  mortgage,  to  defraud  Mr.  Shove. 
There  Is  due  plaintiff  upon  the  note,  for  prin- 
cipal and  Interest  |2,924.&1.  The  amount 
due  him.  including  taxes  paid  upon  the  prop- 
erty to  protect  the  mortgage  security,  is  $3,- 
275.64. 

On  such  facts  it  was  held  as  matter  of 
law  that  plaintiff  was  the  owner  of  the 
mortgaged  property  subject  to  the  Inchoate 
right  of  dower  of  Mrs.  Shove,  which  was  not 
ft  proper  subject  for  a  Judicial  sale;  that  no 
personal  Judgment  should  be  rendered  in  the 
action  against  Mr.  Shove;  that  Mrs.  Shove 
should  not  be  personally  charged  with  costs, 
except  as  a  conditlaa  of  redeeming  her  in- 
choate right;  that  she  was  entitled  to  make 
such  redemption  by  paying  the  amount  due 
on  the  note  and  mortgage,  as  fixed  in  the 
findings  of  fact,  with  interest  from  the  date 
tlMireof  and  the  costs  of  the  action,  within  14 
months  after  the  entry  of  Judgment  duly  per- 
fected.   Judgment  was  entered  accordingly. 

Xash  It  Nash,  for  appellant  Geo.  G. 
Greene,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
The  trial  court  determined  the  amount  due 
upon  the  note  the  mortgage  was  given  to  se- 


cure according  to  tts  terms.  We  are  unable 
to  discover  any  error  in  that  True,  the  note 
was  given,  as  the  court  found  the  fact  to  be, 
in  part  for  another  note,  and  it  was  not  suffi- 
cient to  cover  the  latter  after  allowing  for 
$2,000  which  the  court  decided  appelloat 
ai^«ed  to  loan  on  the  former.  But  it  was 
competent  for  the  parties,  if  they  saw  fit  to^ 
treat  the  new  note  and  the  secnrity  for  Iti 
payment  to  the  extent  of  $2,000.  as  a  full 
equivalent  for  the  old  note  secured  by  the 
policies  of  insurance.  One  was  a  good  con- 
sideration for  the  other,  and  a  full  consider* 
ation  tberefof,  if  such  was  the  agreement 
between  the  parties.  Notwithstanding  there 
was  no  dispute  about  the  amount  due  upon 
the  old  note,  the  securi^  for  its  payment  ftt 
the  time  the  agreement  to  give  the  new  note 
was  mode,  may  reastmably  have  been  con- 
sidered much  less  valuable  than  the  real- 
estate  security,  and  the  substitution  of  the- 
latter  for  the  former  a  fair  exchange  upon 
the  basis  of  the  one  being  a  full  equivalent 
for  the  other.  The  effect  of  the  court's  find- 
ings is  that  the  parties  contracted  on  that 
basis,  either  expressly  or  impliedly. 

The  evidence  shows  that  appellant  redeem- 
ed the  mortgaged  premises  from  taxes  to  the 
amount  of  $284.57,  before  he  •eqoired  the 
legal  title  by  the  sheriff's  deed,  and  that  such 
amount  with  Interest  to  the  date  of  the 
coivt's  findings,  was  $350.95.  As  soon  as  the 
redemption  was  made  the  outlay  therefor  be- 
came a  lien  upon  the  premises  secured  by 
the  mortgage.  The  tax  lien  Was  extinguish- 
ed and  in  its  place  was  created  a  mortgage 
lien  by  force  of  the  statute,  of  as  high  a 
grade  at  least  as  the  lien  of  the  indebtedness 
evidenced  by  the  note.  Section  1156.  Rev. 
St  1898;  HUl  v.  Bufflugton,  106  Wis.  825.  82 
N.  W.  712.  The  trial  court  erred  in  disre- 
garding the  law  on  that  point  The  right  of 
appellant  to  the  benefit  of  the  conditional 
lien,  for  the  money  paid  for  taxes,  was  se- 
cured to  him  by  the  plain  letter  of  the  stat- 
ute. The  court  had  no  more  right  to  deny 
him  the  benefit  thereof  than  to  reduce  by  its 
decree  the  amount  of  the  Indebtedness  upon 
the  note.  However,  since  the  anxnint  of  ap- 
pellant's lien  as  adjudged  was  large  Mtougb 
to  preclude  any  probability  of  redemption  bj 
Mrs.  Shove  to  save  her  inchoate  right  of 
dower,  we  are  unable  to  see  bow  the  error 
is  prejudicial  to  appellant  so  far  as  relates 
to  the  relief  granted  barring  such  dower 
right 

This  action  was  not  brought  under  the 
statute,  to  foreclose  the  mortgage,  therefore 
the  provisions  thereof  in  relation  to  a  per- 
sonal Judgment  against  the  mortgagor,  Theo- 
dore C.  Shove,  have  no  application.  It  is  by 
no  means  certain  that  If  the  mortgagees  bad 
stood  upon  their  rights  as  to  the  Judicial  en- 
forcement of  the  mortgage,  such  a  Judgment 
as  we  have  here  could  properly  have  been 
rendered.  The  statutes  of  this  state  are 
mandatory  ns  to  Judicial  proceedings  to  en- 
force a  mortgage,  regardless  of  the  value  or 
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nature  of  the  Interest  of  the  mortgagee  In 
the  subject  of  the  mortgage.  However,  re- 
spondest  submitted  to  the  proceeding  adopt- 
ed by  appellant,  so  there  Is  no  complaint  that 
can  now  be  successfully  heard  here  In  regard 
thereto,  unless  the  trial  court  committed 
prejudicial  error  against  appellant  In  refus- 
ing to  award  him  the  full  benefit  of  the  rem- 
edy he  Inroked. 

Complaint  Is  made  because  of  the  refusal 
to  render  a  personal  Judgment  against  Mr. 
Shove.  This  language  was  used  In  the  trial 
court's  decision:  "The  plaintiff  cannot  in  this 
action  be  given  a  personal  Judgment  for  the 
recovery  of  the  amount  found  due  on  the 
note."  TVe  assume  that  the  court  supposed 
that,  since  the  action  was  not  a  statutory 
foreclosure  of  the  mortgage,  rendering  the 
statute  on  the  subject  of  deficiency  Judg- 
ments applicable,  a  personal  Judgment  would 
be  improper.  The  complaint  plainly  indi- 
cates that  the  pleader  intended  to  secure 
the  benefit  of  a  cause  of  action  against  Mr. 
Shove  to  recover  on  his  personal  liability  in 
the  equitable  action  to  bar  the  dower  right  of 
Mrs.  Shove.  The  two  causes  of  action  arose 
out  of  the  same  transaction  and  were  con- 
nected with  the  same  subject  of  action. 
Therefore  they  were  such  causes  of  action  as 
may  be  properly  Joined  under  subdivision  1, 
f  2647,  Rev.  St  1888,  which  provides  that 
causes  of  action,  whether  they  be  such  as 
were  formerly  denominated  legal  or  equita- 
ble or  both,  may  be  Joined  where  they  arise 
out  of  the  same  transaction  or  are  connected 
with  the  same  subject  of  action.  True,  the 
statute  further  requires,  as  a  condition  of 
the  Joinder,  that  the  several  causes  of  action 
shall  affect  all  the  parties,  and  be  separately 
stated,  which  condition  was  not  satisfied  in 
this  case.  But  it  has  been  repeatedly  held 
that  objection  on  that  ground  Is  waived  un- 
less taken  by  demurrer.  So  it  seems  that  the 
trial  court  was  wrong  In  deciding  that  ap- 
pellant could  not  have  a  personal  Judgment 
against  Mr.  Shove.  Probably  the  learned 
court  was  guided  by  the  early  decision  of 
this  court  In  Walton  v.  Ooodnow,  13  Wis. 
8S1,  and  decisions  to  the  effect  that,  without 
statutory  authority,  a  personal  recovery  as 
in  an  action  at  law  cannot  be  had  in  a  suit 
to  enforce  a  mortgage,  overlooking  subse- 
quent decisions  holding  that  such  relief  is 
proper  under  the  Code  Independent  of  any 
statute  allowing  a  .deficiency  Judgment  in  a 
foreclosure  acticm.  In  Sauer  v.  Steinbauer, 
14  Wis.  70,  Jesup  V.  Bank,  Id.  331,  and  Cary 
T.  Wheeler.  Id.  281,  it  was  held  that  the 
Code  provision  to  which  we  have  referred 
permits  the  Joinder  of  an  equitable  cause  of 
action  to  enforce  a  mortgage  and  an  action 
at  law  upon  the  note  it  secures,  if  the  mort- 
gagee is  the  only  party  defendant;  and  that 
if  there  Is  such  a  Joinder  of  causes  of  action 
where  there  are  defendants  unaffected  by  the 
personal  liability,  the  defect  is  waived  by 
failure  to  demur  upon  that  ground  and  both 
causes  of  action  may  proceed  to  Judgment 


upon  equitable  principles.  Following  that 
nile,  a  Judgment  for  a  deficiency,  after  the 
exhaustion  of  the  mortgage  security,  was 
held  proper,  notwithstanding  there  was  no 
express  statute  allowing  such  a  recovery. 

It  follows  that  appellant  was  entitled,  as  a 
matter  of  right,  to  a  Judgment  against  Shove 
for  the  amount  of  the  latter's  personal  liabil- 
ity. The  limit  of  that  would  be  the  amount 
due  upon  the  note  if  the  sole  reliance  of  ap- 
pellant to  recover  the  expenditures  for  taxes 
was  the  statute  (section  1158)  making  such 
expenditures  a  lien  secured  by  the  mortgage; 
but  such  was  not  his  sole  reliance.  The 
mortgage  contained  an  express  agreement 
that  Shove  would  pay  the  taxes.  His  breach 
thereof  rendered  him  personally  liable  for  the 
damages  caused  thereby  to  appellant.  So 
the  full  amount  of  his  personal  liability  in- 
cluded the  exi)endlture8  made  to  redeem  the 
mortgaged  premises  from  taxes.  A.  personal 
Judgment  should  have  been  readied  In  ap- 
pellant's favor  for  such  amount,  with  the 
costs  of  the  action. 

The  Judgment  appealed  from,  as  to  BUen 
B.  B.  Shove,  is  affirmed.  As  to  Theodore  C. 
Shove  it  Is  reversed  and  the  cause  remanded 
with  directions  to  re-enter  the  Judgment  so 
It  will  not  extend  the  time  for  Mrs.  Shove  to 
redeem,  but  will  give  appellant  the  relief 
he  is  entitled  to  against  Theodore  C.  Shove 
as  indicated  In  this  opinion.  No  costs  in  this 
court  are  allowed  to  respondent  Ellen  B.  B. 
Shove.  Pull  costs  are  allowed  appellant 
against  Theodore  C.  Shove,  except  that  the 
amount  for  printing  is  limited  to  50  pages. 


OLIDDEN  V.  MBTBR. 
(Supreme  Court  of  Wisconsin.    April  9,  1901.) 
BXBCUTORS      AND      ADMINISTRATORS  —  CON- 
TRACT FOR  SERVICES   TO  DECEDENT— PER- 
PORMANCB— PREVENTION— ACTIONS  —  TRIAL 
—NONSUIT. 

Plaintiff  coDtracted  to  act  as  general  house- 
keeper for  decedent,  her  half-brother,  daring 
bis  life,  and,  if  she  should  be  sick,  decedent 
should  provide  hired  help,  in  consideration  of 
96  per  month  and  board  for  herself  and  hus- 
band, and  in  addition  $1,6(X)  at  liis  death,  on- 
less  she  left  her  position  before  that  time. 
Plaintiff  left  t>efore  decedent's  death,  claiming 
that  she  was  afflicted  with  a  chronic  disease 
before  going  to  work  for  decedent,  and  was  not 
strong,  and  that,  in  addition  to  the  general 
household  work,  she  carried  in  wood  and  water 
and  shoveled  snow;  that  she  had  been  sick  and 
was  sick  when  she  left,  though  able  to  be  about 
the  house,  but  no  help  was  provided  for  her; 
that  she  appeared  to  be  sick,  but  testator  claim- 
ed she  was  patting  it  on.  There  was  no  evi- 
dence that  decedent  consented  to  plaintiff  leav- 
ing or  refused  to  provide  suitable  food,  or  treat- 
ed herself  or  hasband  with  incivility,  nor  that 
plaintiff  objected  to  doing  the  heavy  work 
which  she  did,  nor  that  she  ever  asked  for  any 
help  in  the  house,  or  could  not  receive  medical 
treatment  and  care  at  decedent's  house.  Held, 
in  an  action  against  decedent's  executor  for 
wages,  expenses,  and  the  additional  $1,500. 
that  plaintiff  was  not  entitled  to  recover  the 
$1,500,  since  the  evidence  did  not  show  that  de- 
cedent's conduct  prevented  plaintilTs  perform- 
ahce  of  the  contract. 
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Appeal  from  circnit  court.  Orant  county; 
George  Glementson.  Judge. 

Action  by  Ludnda  M.  Glidden  against  B. 
Meyer,  Jr.,  as  executor  of  the  will  of  Solo- 
mon J.  Griswold,  deceased.  From  a  Judgment 
of  nonsuit  as  to  part  of  the  cause  of  actlbn, 
plaintiff  appeals.    Affirmed. 

This  was  a  claim  for  services  against  the 
estate  of  one  Solomon  J.  Griswold,  deceased. 
Griswold  died  May  23,  189T,  a  resident  of 
Lancaster,  Wis.,  leaving  a  will,  which  waa 
thereafter  duly  probated.  In  180G,  the  claim- 
ant, a  half-sister  of  deceased,  lived  at  Stock- 
holm Center,  N.  Y.,  with  her  husband,  being 
then  about  56  years  of  age.  In  the  fail  of 
that  year,  Griswold,  the  testator,  visited  at 
the  claimant's  house  In  New  Yoric,  and  talked 
with  her  about  going  to  live  in  Wisconsin  at 
his  house  in  the  capacity  of  housekeei>er. 
After  the  return  of  the  testator  to  Wisconsin, 
there  was  correspondence  between  the  par- 
ties on  the  subject,  which  resulted  In  the 
dalmant,  with  her  husband  and  youngest  son, 
a  young  man,  coming  to  Lancaster,  January 
13,  189T.  They  went  at  once  to  the  testator's 
house,  and  the  claimant  took  charge  of  the 
household  affairs  as  housekeeper,  there  being 
no  other  woman  In  the  house.  On  the  30th 
of  January  following  the  following  written 
agreement  was  made  between  the  parties, 
under  seal:  "This  agreement,  entered  into 
this  day  by  and  between  S.  J.  Griswold,  of 
Lancaster,  Grant  county,  Wisconsin,  and  Lu- 
clnda  Glidden,  late  of  Stodiholm,  St.  Law- 
rence county,  New  York,  wltnesseth  that,  In 
consideration  of  services  to  be  rendered  by 
Lucinda  Glidden  to  S.  J.  Griswold  as  his 
housekeeper,  as  hereafter  set  forth,  namely, 
that  Lucinda  Glidden  shall  act  In  the  capac- 
ity of  general  housekeeper  for  S.  J.  Griswold 
where  he  may  choose  to  live  during  the  re- 
mainder of  his  lifetime,  meaning  that  she 
shall  care  for  his  bouse,  and  do  the  work 
In  and  about  his  house,  and  look  out  for  his 
personal  comforts.  In  the  same  manner  as 
she  wonld  for  her  own,  then  S.  J.  Griswold 
agrees  to  pay  to  Lucinda  Glidden  for  such 
services  the  sum  of  six  (6)  dollars  per  month 
from  the  15th  day  of  January,  1897,  payable 
monthly,  and  board  for  herself  and  her  hus- 
band, George  Glidden,  while  be  may  live  In 
the  house  of  S.  J.  Griswold  with  her,  and 
witb  a  further  understanding  that,  should 
Lucinda  Glidden  be  sick  and  unal>Ie  to  do 
the  work  of  the  house,  a  J.  Griswold  wlU 
provide  hired  help  to  do  the  work;  and,  as 
a  further  consideration,  S.  J.  Griswold  agrees 
that  Lucinda  Griswold,  for  a  faithful  per- 
formance of  this  agreement,  shall  receive  at 
his  death  the  sum  of  fifteen  hundred  dinars, 
which  shall  be  In  full  for  her  services  and 
properly  chargeable  to  his  estate;  it  being 
the  distinct  understanding  that  should  Lucin- 
da Glidden  leave  the  position  she  assumes 
In  the  bouse  of  S.  J.  Griswold  before  the 
death  of  S.  J.  Griswold,  then  she  Is  not  to 
receive  the  last-named  consideration  of  fif- 
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teen  hundred  dollars,  said  S.  J.  Griswold  to 
be  holden  only  for  the  monthly  payment  of 
six  dollars  and  board  for  self  (Lucinda  Glid- 
den) and  her  husband,  George  Glidden,  while 
living  at  the  house  of  S.  J.  Griswold."  Mr. 
Glidden  returned  to  New  York  in  March, 
1897.  The  claimant  continued  to  act  as 
housekeeper  for  Griswold  until  May  11,  1897, 
when  she  returned  to  the  East  witb  her  son, 
claiming  to  be  so  sick  as  to  be  unable  to  do 
the  work  required  of  her.  She  did  not  re- 
turn to  Wisconsin  prior  to  the  testator's 
death,  which  took  place  May  25th  following. 
The  dalmant  filed  her  claim  against  the  es- 
tate of  Griswold  in  the  county  court  to  re- 
cover $1,500,  the  sum  named  In  the  agree- 
ment, $BP  for  expenses  for  return  trip  to 
New  York,  and  (24  alleged  to  be  doe  as 
weekly  wages  from  January  6tfa  to  May  11th. 
By  her  former  complaint  filed  In  the  county 
court,  she  alleged  that  she  performed  her 
contract  with  Griswold  until  she  left  In  May, 
1897,  and  that  she  was  prevented  and  ex- 
cused by  the  acts  of  the  deceased,  and  his 
failure  and  refusal  to  comply  with  the  terms 
of  said  agreement,  from  remaining  with  de- 
ceased to  the  time  of  his  death;  that,  prior 
to  the  time  of  her  leaving  Griswold's  house, 
her  health  had  been  falling,  and  was  very 
bad;  tbat  she  repeatedly  asked  the  deceased 
to  procure  help  for  her  as  he  had  agreed,  but 
that  he  refused  to  do  so,  and  that  by  reason 
of  said  r^usal,  and  the  consequent  burden 
imposed  on  her,  her  health  became  seriously 
Impaired,  and  she  became  on  the  11th  of  May, 
1897,  unable  to  do  the  work,  and  la  still  una- 
ble to  do  manual  labor,  and  constantly  un- 
der the  care  of  physicians;  that  Griswold 
refused  and  neglected  to  provide  suitable  food 
for  claimant  and  her  husband,  and  prohibited 
their  having  more  than  two  meals  per  day, 
and  treated  her  husband  with  great  Incivility 
and  disrespect,  making  it  unpleasant  for  the 
Claimant  and  her  husband  to  live  In  the  same 
house  with  the  testator;  that  the  testator 
comi)eUed  her  to  dear  sidewalks  of  snow, 
carry  wood  into  tiie  house  from  outdoors, 
and  carry  all  the  water  for  household  pur- 
poses from  a  neighboring  well,  all  of  which 
were  services  not  called  for  tai  said  agree- 
ment, and  overtaxed  her  strength;  that  prior 
to  the  15th  of  May,  1897,  It  waa  arranged  be- 
tween the  testator  and  hersdf  that  they 
should  both  return  to  the  state  of  New  York 
to  spend  the  summer,  It  being  imderstood 
that  they  would  leave  Lancaster  on  a  certain 
day  of.  May,  and  that  on  the  morning  of  the 
day  so  fixed  the  claimant,  relying  upon  the 
arrangements,  purchased  her  ticket  and 
boarded  the  cars,  but  that  the  testator,  Gris- 
wold, after  promising  to  meet  her  at  the 
train,  failed  to  go  East,  as  he  had  agreed; 
that  all  of  the  said  acts  of  Griswold  were  cal- 
culated and  designed  by  him  to  get  rid  of  the 
claimant  and  bar  her  rights  to  said  sum  of 
11,600.    The  defendant  alleged,   by  way  of 

defense,  that  the  claimant  abandoned  said 
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contract,  and  the  answer  also  denied  the  al- 
legations of  the  complaint  tbat  tlie  testator 
prevented  the  claimant  from  performing  her 
contract  or  sought  by  artifice  to  Indnce  the 
dalmant  to  abandon  the  same,  and  denied 
all  m  treatment  and  failure  of  the  testator 
to  perform  his  part  of  the  contract  The 
claimant  recovered  Judgment  for  |1,500  In  the 
county  court  and  the  executor  appealed  to 
the  drenlt  court  Upon  the  trial  in  the  cir- 
cuit court  the  claimant's  evidence  tended  to 
Eho'w  tbat  she  was  afflicted  with  a  chronic  dis- 
ease piri»  to  coming  West  and  was  not 
strong:;  that  'In  addition  to  the  cooking,  ' 
washing,  and  other  general  honsehold  work 
at  the  testator's  boose,  she  did  heavy  worlt, 
such  as  carrying  In  wood,'  Bhoveling  snow,  I 
and  bringing  water  from  an  outdoor  well,  I 
and  that  she  -was  slctc,  though  not  conOned  \ 
to  the  bM,  the  latter  part  of  February:  that 
she  Improved  in  health  after  this  sickness, 
and  continned  to  do  the  labor  required,  and 
after  ber  bnsband  left  in  March  she  became 
sick  again,  though  still  able  to  be  about  the 
bouse;  that  no  help  was  at  any  time  provid- 
ed for  her;  that  when  sha  left  on  May  lltb, 
she  -ma  physically  xmable  to  do  the  work; 
that  other  persons  calling  at  the  house  no- 
ticed that  she  appeared  to  be  sick  and  una- 
ble to  do  the  work,  bnt  that  the  teatatos 
said  to  several  persons  that  Bh«  was  putting 
it  all  on.  There  was  no  testimony  to  show 
that  the  testator  consented  to  her  leaving  the 
house  and  going  East,  or  that  he  agreed  to 
go  with  ber,  but  there  was  testtmooy  to  the 
effect  that  he  knew  she  was  talking  of  go- 
ing. There  was  no  testimony  tending  to 
show  that  the  testator  refused  to  provide 
Boltable  food,  or  that  he  treated  the  claim- 
ant's bnsband  with  IndvUlty,  nor  was  ther» 
any  testimony  tbat  the  claimant  objected 
at  any  time  to  the  shoveling  of  snow  or  the 
carrying  of  wood  and  water,  or  tbat  she  ever 
asked  for  any  help  In  the  bonte  or  medical 
treatment  There  was  no  evidence  to  show 
tbat  she  conld  not  receive  proper  medical 
treatment  and  care  at  the  testator's  bouse. 
At  tbo  dose  of  the  evidence,  the  circuit  court 
nonsuited  the  claimant  as  to  the  $1,500  claim, 
and  rendered  Judgment  for  the  claimant  for 
tha  amount  due  her  tor  monthly  wages. 

Clark  &  TaylM,  for  appellant  Lowry  & 
CSementson,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
There  were  a  number  of  exceptions  taken  to 
rulings  upon  evidence,  which,  however,  are 
unnecessary  to  be  considered,  because,  under 
the  view  we  have  taken  of  the  case,  they 
can  In  no  way  affect  the  result  The  action 
U  one  upon  an  entire  contract  of  service,  by 
which,  bt  addition  to  monthly  wages,  the 
claimant  was  to  receive  |1,S00  for  acting  a* 
nousekeeper  until  Mr.  Qrlswold's  death,  but 
was  to  receive  nothing  but  money  wages 
In  case  she  left  the  position  in  Mr.  Orl»- 
wold's   bouse   before   his   death.    That  she 


left  before  Orlswold's  death  is  undisputed: 
so  It  is  clear  that  she  did  not  perform  her 
contract  and  hence  cannot  recover  «m  the 
ground  of  full  performance  on  her  part  The 
only  other  ground  upon  wblch  she  caa  re- 
cover anything  more  than  the  monthly  wages 
earned  before  her  departure  is  upon  the 
gronnd  that  the  testator  actually  and  wrong- 
fully prevented  her  from  performing  tbe  en- 
tire contract  Tbe  whole  subject  of  the  rem- 
edies iqion  entire  contracts  for  personal  serv- 
ices has  been  so  recently  considered  by  this 
court  that  It  is  only  necessary  to  refer  to  the 
case  here,  without  restating  tbe  rules  there 
laid  down.  HUdebrand  v.  Fine-Art  Co.  (Pres- 
ent Term). 86  N.  W.  288.  Had  the  testator 
wrongfully  discharged  ber  or  turned  her 
from  the  house^  this  would  have  been  a  pre- 
vention by  the  testator  of  the  fulfillment  of 
the  contract  on  her  part;  but  he  did  not  do 
so.  The  claim  Is,  however,  that  his  conduct 
amounted  practically  to  compelling  ber  to 
leave,  and  tbe  question  ia  whether  there  is 
evidence  whleh  should  have  gone  to  the  Jury 
snbstantiating  this  claim. 

The  only  facts  In  tbe  erldence  whlcb  can 
be  said  to  tend  in  that  direction  are  that  tbe 
claimant  was  sick  and  unable  to  do  ber  work, 
thoi^h  not  confined  to  ber  bed,  and  tbat  tbe 
testator  did  not  iwovlde  belp  as  he  bad  agreed 
to  do,  and' that  he  stated  to  others  that  she 
was  only  pretending  to  be  sick.  Would  a 
Jury  be  entitled  to  find  from  these  facts  that 
she  was  compelled  to  leave?  We  think  not 
If  there  was  evidence  tending  to  show  tbat 
she  asked  for  help,  and  that  it  was  denied, 
and  that  it  was  Impracticable  for  her  to  stay 
at  tbe  house  and  be  treated  for  her  illness, 
we  think  there  would  be  sufficient  evidence 
of  practical  compulsion  to  go  to  the  Jury: 
but  there  is  a  total  absence  of  testimony  on 
tMee  points.  Tbe  claimant's  illness  was  not 
snch  as  to  confine  her  to  the  bed,  and  not 
such  as  to  make  it  necessarily  palpable  to  an 
observer  that  she  was  unable  to  do  tbe  work. 
She  apparently  called  no  phyalclan.  No  one, 
so  far  as  the  evidence  shows.  Informed  tbe 
testator  that  she  was  unable  to  do  tbe  work. 
She  seems  to  have  performed  the  work  re- 
quired imtil  her  departure  for  the  East.  In 
this  situation,  the  mere  incredulity  of  the  tes- 
tator as  to  tbe  serious  character  of  ber  ill- 
ness, and  her  omission  to  get  help  which  was 
not  asked,  cannot  we  think,  afford  any 
foundation  for  a  verdict  tbat  he  prevented 
her  from  fulfilling  her  contract  We  conclude 
tbat  the  nonsuit  was  properly  granted.  Judg- 
ment affirmed. 


SCOTT,  et  aL  v.  CHBISTIANSON  et  al. 
(Supreme  Ourt  of  Wisconsin.    April  0,  1901.) 

HSCHANICS'    LinNS-SCBOONTRACTORS-CLAm 

FOR    LIEN— NOnCB    TO    OWNER— MATB- 

RIAL  PACTS— FORECLOSURE. 

Under  Rev.  St.  1898,  {  3316,  giving  a  snb- 

contrartor  a  mechanic's  lien  provided  he  gives 

written  notice  to  the  owner  of  tbe  property  of 
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Ua  {ntention  to  claim  a  lien,  and  section  S320, 
providing  that  a  claim  for  a  mechanic's  lien 
shall  state  all  the  "material  facts  in  relation 
thereto,"  a  claim  for  a  lien  by  snbcontractors 
which  fails  to  state  to  whom  the  oriirinal  con- 
tract for  the  constntetion  of  the  building  was 
made,  and  to  allege  that  the  daimauta  have 
given  notice  in  writing  to  the  owner  of  the 
property  affected,  fail*  to  ttate  "all  the  na- 
teiial  facta." 

Appeal  from  circuit  court  Aabland  county; 
John  K.  Parisb,  Judge. 

Action  by  John  F.  Scott  and  another 
against  John  GbristianBon  and  others.  From 
a  Judgment  dlamlaslng  the  action  aa  to  two 
of  the  defendants,  plalntlfte  appeal.  Af- 
firmed. 

This  Is  an  action  to  foreclose  a  sobcon- 
tractor's  lien  upon  a  dwelling  house.  The 
material  facts  were  not  in  dispute.  In  USe 
the  defendant  Haupert  built  a  house  for  the 
defendant  John  CSiristlaiuon  under  a  written 
contract  made  April  SO.  1886,  by  which  he 
was  to  be  paid  1685  tat  building  a  house;  the 
same  to  be  completed  June  5.  1806.  Haup«t 
completed  the  bouse  June  18,  1886,  and  Chris- 
tian son  accepted  the  same  and  paid  the  en- 
tire contract  price.  Haupert  made  no  con- 
tract with  the  plaintiffs  to  furnish  materials 
for  tbe  house,  but  procured  the  lumber  and 
materials  necessary  for  the  house  during  the 
months  of  April,  May.  and  June  from  the 
,  plaintiffs,  to  the  amount  of  $231.26,  which 
die  plaintiffs  charged  to  him  upon  open  ac- 
count, and  the  same  was  not  paid  for.  July 
9.  1886,  at  the  request  of  Christlanson,  Hau- 
pert ordered  for  the  plaintiffs  one  cellar  sash 
and  360  feet  of  cull  lumber  for  a  sidewalk, 
amounting  to  (2.35,  which  articles  were  de- 
Urered  to  Christianaon  on  the  same  day.  On 
tiie  7th  of  September,  1896.  tbe  plaintiffs  senr- 
ed  ujxin  Christlanson  a  written  notice  of 
their  claim  for  the  lien,  as  follows:  "Notice 
is  hereby  glYea  to  John  ChrlstianBon,  the 
owner  of  the  property  to  be  affected  by  the 
Uen  herein  mentioned,  that  the  undersigned, 
John  Scott  and  James  Taylor,  partners  under 
firm  name  of  Scott  &  Taylor,  subcontractor 
of  Peter  Haupert.  principal  contractor  for 
performing  the  work  and  labor  and  furnish- 
Ing  the  materials  hereinafter  mentioned, 
claimed  the  lien  given  by  chapter  143  of  the 
Revised  Statutes  of  Wisconsin  [for  18981  and 
the  acts  amendatory  thereof,  upon  the  prem- 
ises and  lands  hereinafter  particularly  de- 
scribed, and  upon  the  dwelling  house  thereon 
situated;  that  the  undersigned  were  em- 
ployed by  said  Peter  Haupert  principal  con- 
tractor, to  perform  tbe  work  and  labor,  and 
to  furnish  the  materials  hereinafter  particn- 
larly  stated,  upon  tbe  property  hereinafter 
described,  and  tbe  dwelling  bouse  situated 
thereon;  that  tbe  undersigned  have  perform- 
ed such  work  and  labor  and  furnished  such 
materials,  pursuant  to  such  employment,  upon 
the  said  property  and  dwelling  house  situ- 
ated thereon;  that  the  following  is  a  partic- 


ular statement  of  said  work  and  labor  so 
performed  and  of  said  materials  famished 
by  the  imderslgaed  pursuant  to  such  employ- 
ment: Materials  furnished  as  per  statemebt 
annexed,  and  which  Is  a  part  of  this  Uen, 
amounting  to  the  sum  of  two  hundred  thirty- 
three  and  (i/iso  dollars.  The  property  to  be 
affected  by  said  lien  is  described  as  follows, 
to  wit:  No.  1008  4  Bt  Bast  to  wit  lot  6, 
block  54,  Lake  Shore  division  to  the  city  of 
Ashland,  Ashland  Co.,  Wis.  Dated  S^tember 
7th,  1896.  Scott  &  Tayk)r.  To  John  Chris-" 
tianson.  Owner."  On  December  SO,  1886,  the 
plaintiffs  Qled  a  copy  of  the  foregoing  notice 
with  the  clerk  of  the  drcuit  court  but  filed 
no  other  claim  for  lien.  The  court  found 
that  the  plaintiffs  bad  never  filed  a  claim 
for  the  lien  as  required  by  the  statute,  and 
hence  denied  a  Judgment  for  lien,  and  dis- 
missed the  action  as  against  Christlanson 
and  bis  wife,  but  rendered  a  personal  Judg- 
ment against  Haupert  for  the  full  amoimt  ot 
materials  sold  to  him  by  tbe  plaintiffs,  and 
the  plaintiffs  appeal. 

Sanborn,  Gleason  &  Sleight  and  W.  B.  Cole, 
for  appellants.  George  H.  McCloud  and  W. 
M.  Tompkins,  for  re^>ondents. 

WINSLOW,  J.  (after  staung  the  facts). 
The  trial  court  denied  Judgment  for  a  me- 
chanic's Uen  because  no  claim  was  Qlea 
therefor  which  compiled  with  the  statute. 
In  this  ruling  the  court  was  right  Tbe  stat- 
ute requires  (Rev.  St  1898,  |  8320)  that  the 
claim  for  lien  "shall  contain  a  statement  of 
the  contract  or  demand  upon  which  it  is 
founded,  the  name  of  the  person  against 
whom  the  demand  is  claimed,  tbe  name  of 
the  claimant  or  assignee,  the  last  date  of  the 
performance  of  labor  or  furnishing  of  mate- 
rials, a  description  of  the  property  affected 
thereby,  a  statement  of  the  amount  claimed 
and  all  other  material  facts  in  relation  there- 
to." Conceding  that  the  notice  to  the  own- 
er of  the  subcontmctor's  claim  may.  If  prop- 
erty filed,  serve  the  purpose  of  a  claim  for  a 
lien.  It  must,  of  course,  contain  all  the  state- 
ments made  essential  to  the  claim  for  lien  by 
the  statute  above  cited.  Tbe  notice  in  the 
present  case  failed  In  two  Important  partic- 
ulars to  fulfill  this  requirement:  First  It 
failed  to  state  to  whom  the  original  contract 
for  the  construction  of  the  building  was 
made.  Bertheolet  t.  Parker,  43  Wis.  661. 
Second.  It  failed  to  allege  that  the  claim- 
ants bare  given  notice  in  writing  to  the 
owner  of  the  property  affected,  as  required 
by  section  3315.  Rev.  St.  1898.  Both  of  these 
facts  are  "material  facts"  in  relation  to  tbe 
plaintiffs'  claim  for  a  lien,  and  bence  are  re- 
quired to  be  stated,  under  section  3320,  above 
qiv)ted.  Tbe  lien  being  purely  a  statfltory 
right  it  must  be  pursued  as  the  statute  di- 
rects, or  It  falls.  Irrespective,  therefore,  of 
any  other  questions  In  tbe  case,  the  Judg- 
ment must  be  afBxmed.    Judgment  affirmed. 
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VILLiAGB  OP  PBWADECBE  r.  WISCONSIN 

LAKES  ICa  &  CARTAQB  CO. 
(Supreme  Court  of  Wisconsin.    April  9,  1901.) 

INJUNCTION  —  INTBRB8T  —  SUBJECT-MATTER 
— LBASBD  PRBMISBS— LANDLORD 
AND  TENANT. 
Where  defendant   leased   premises   for   a 
term  of  years,  and  his  lessee  began  the  erec- 
tion of  buildings  thereon,  defendant  cannot  be 
enjoined  from  erecting  such  buildings,  since  he 
has  no'  power  to  direct  or  control  his  lessee's 
occnpation  or  control  of  the  premises. 

Appeal  from  Waukesha  county  court;  M. 
S.  Grlswold,  Judge. 

Action  by  the  village  of  Pewankee  against 
the  Wiscon^n  Lakes  Ice  &  Cartage  Com- 
pany. From  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.    Affirmed. 

This  was  an  action  to  enjoin  the  erection 
of  hotel  buildings,  docks,  etc.,  on  the  mar- 
gin of  Pewaukee  Lake,  and  west  of  Main 
street.  In  the  ylllage  of  Pewaukee,  at  a  point 
a  few  hundred  feet  north  of  the  locus  in- 
volved In  the  case  of  Pewaukee  v.  Savoy, 
108  Wis.  271,  79  N.  W.  436,  and  to  compel 
removal  of  work  already  done.  It  appear^ 
ed  that  Main  street  substantially  followed 
the  course  of  a  milldom  constructed  about 
1838,  by  which  the  natural  elevation  of  the 
waters  of  Pewaukee  Lake  had  been  -Increas- 
ed to  a  considerable  extent,  so  that  portions 
of  the  shore.  In  their  natural  state  dry  land, 
had  for  many  years  been  submerged.  There 
was  controversy  whether  at  the  point  In 
question  a  narrow  strip  of  land  about  90 
feet  long  on  the  west  side  of  Main  street 
paper  title  to  which  was  In  the  defendant, 
bad  remained  unsubmerged  for  '20  years. 
Upon  this  subject  much  conflicting  evidence 
was  given.  It  was,  however,  made  to  ap- 
pear without  substantial  controversy  that 
the  defendant,  having  paper  title,  bad  some 
time  shortly  prior  to  the  commencement  of 
this  suit  executed  a  formal  and  complete 
lease  for  16  years  of  the  90-foot  strip  of  land 
west  of  Main  street  to  one  Leldel,  and  that; 
the  acts  complained  of  were  preparatory 
operations  by  him  for  the  erection  of  a  hotel 
building  thereon,  and  piers  to  connect  the 
same  with  the  navigable  waters  of  Pewau- 
kee Lake;  that  the  defendant  had  no  par 
tldpatlon  In  or  connection  with  said  acts, 
except  that  it  knew  In  leasing  that  Leldel 
c<»itemplated  such  Improvements.  The  trial 
court  entered  judgment  dismissing  the  com- 
plaint on  the  merits,  from  which  the  plain- 
tiff appeals. 

Ryan  &  Merton,  for  appellant  Timlin, 
Glicksman  &  Conway,  for  respondent 

DODGE,  J.  (after  stating  the  facts).  One 
fact  found  by  the  trial  court  and  fully  es- 
tablished by  the  evidence  is  conclusive 
against  the  propriety  of  an  Injunction,  such 
as  prayed  in  the  complaint  against  this  de- 
fendant That  fact  Is  that  the  defendant 
has  not  done  and  Is  not  threatening  to  do 


any  acts  whatever  upon  the  strip  of  land 
in  question.  At  the  time  of  the  commence- 
ment of  this  action  one  Leldel  had  acquired 
all  defendant's  rights  for  a  term  of  15  yearv 
by  a  lease.  During  that  term  defendant 
bad  no  power  either  to  direct  or  to  control 
leldel  In  his  occupation  or  enjoyment  of 
the  premises.  What  purpose,  then,  oonld  be 
served  by  enjoining  the  defendant  from  pla- 
cing obstructions  which  it  neither  intended 
nor  desired  to  place?  Courts  of  equity  do 
not  fulminate  injunctions  needlessly,  but 
only  to  prevent  Imminent  and  irreparable  in- 
Jury.  1  High,  InJ.  St  22,  23.  The  further 
prayer  In  the  complaint  for  mandatory  In- 
junction commanding  defendant  to  remove 
obstructions  placed  by  Leldel  la  even  more 
beyond  the  power  of  the  court  In  this  action. 
Defendant  could  no  more  enter  upon  the 
leased  premises  or  upon  the  lake  and  tear 
down  Leldel's  work  than  could  any  stran- 
ger. Leldel,  claiming  as  he  does  under  a 
conveyance  prior  to  the  commencement  of 
this  action,  is  not  In  privity  with  the  defend- 
ant and  could  In  no  degree  be  concluded 
by  judgment  herein.  1  Preem.  Jadgm.  | 
186;  Strldde  v.  Saronl,  21  Wis.  173;  21  Am. 
*  Eng.  Enc.  Law  ast  Ed.)  139,  141.  We 
are  not  prepared  to  say  that  this  defendant 
might  not  be  a  proper  party  to  an  action 
for  injunction  against  Leldel  predicated  up- 
on absence  of  any  title  In  either  of  them 
to  the  land  sought  to  be  conveyed  by  thp 
lease,  but  only  so  far  as  it  Is  Interested 
in  the  latter  question.  In  the  absence  of 
the  real  party  In  interest  Leldel,  whom 
judgment  In  this  action  will  not  bind,  we 
should  not  be  Justified  In  deciding  the  im- 
portant questions  raised  and  argued.  We 
deem  it  proper,  however,  to  call  attention 
to  the  Incompleteness  and  Insufficiency  of 
the  evidence  to  render  certain  the  facts  to 
which  rules  of  law  must  be  applied  in  con- 
cluding upon  the  rights  of  the  real  contest- 
ants. Plaintiff  insists  that  the  true  bound 
ary  of  Pewaukee  Lake  Is  the  ordinary  high- 
water  line  which  has  been  customarily 
reached  for  the  prescriptive  period  of  20 
years,  and  that  such  line  Is  In  contact  with 
Main  street  Defendant  denies  this  rule  of 
law,  and  contends  for  the  ordinary  low-wa- 
ter mark  as  the  limit  of  legal  submerger, 
but  also  insists  that  neither  of  said  tines 
has  been  maintained  long  enough  or  persist- 
ently enough  in  contact  with  the  street  to 
reduce  to  public  ownership  a  somewhat  in 
definite  strip  of  original  land  west  of  the 
west  Une  of  the  street  The  location  of 
these  respective  lines  Is  left  quite  uncertain, 
but  especially  the  persistency  or  frequency 
with  which  either  has  been  maintained,  as 
also  the  length  of  time.  There  is  hardly 
any  evidence  on  this  subject  going  back  of 
1885,  and  since  then  the  periods  during 
which  the  waters  have  reached  or  re».ted  at 
any  given  point  are  left  indefinite,  whether 
monthly,  yearly,  or  only  at  longer  Inter 
vals.    Further,   certain   Instances   of   eithn- 
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high  or  low  water  are  clouded  with  uncer- 
tainty as  to  whether  they  were  due  to  or- 
dinary or  to  exceptional  conditlous  and  cir- 
cumstances. In  a  case  of  this  significance, 
where  are  at  stake  the  private  ownership 
of  valuable  riparian  lands  on  the  one  side, 
and  on  the  other  important  public  rights  of 
control  over  the  connection  between  land 
and  water  highways,  the  exact  facts  should 
be  made  to  appear  clearly  and  definitely 
before  the  court  is  asked  to  apply  the  law 
and  finally  adjudge  those  rights.  The  rec- 
ord before  us  is  somewhat  indefinite  as  to 
the  grounds  on  which  the  trial  court  decid- 
ed in  favor  of  the  defendant.  The  ground 
first  above  stated  clearly  appears  In  the  find- 
ings, and  is  supported  by  the  proofs.  W« 
construe  the  judgment  as  resting  on  that 
alone,  and  base  affirmance  on  that  construc- 
tion.   Judgment  affirmed. 


BULOW  T.  HETTINQ. 
(Supreme  Court  of  Wisconsin.    April  9,  1901.) 

APPBAL  —  BILL  OF  EXCEPTIONS  —  SPECIFICA- 
TIONS OF  ERROR— CONTENTS. 
Where  findings  were  made  by  the  court  on 
a  mutual  account,  and  plaintiff  excepted  gen- 
erally to  the  amount  credited  defendant,  which 
amount  was  composed  of  10  distinct  items,  one 
of  which  was  undisputed,  and  others  of  which 
were  amply  supported  by  the  evidence,  there 
was  no  available  exception. 

Appeal  from  circuit  court,  Polk  county: 
A.  J.  Vinje,  Judge. 

Action  by  John  Bnlow  against  H.  V.  Het- 
ting.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Frank  B.  Dorothy,  for  appellant.  Mons  P. 
Jerdee  (Sanborn,  Luse,  Powell  &  Ellis,  of 
counsel),  for  respondent. 

WINSLOW,  J.  This  was  an  action  upon 
a  promissory  note  for  $82.30  and  Interest 
The  defendant  admitted  the  execution  of  the 
note,  but  alleged  payment,  and  also  set  up 
a  counterclaim  consisting  of  an  account  for 
a  considerable  number  of  items  of  lumber  and 
other  personal  property  sold  to  an  amount 
largely  in  excess  of  the  note.  The  action 
was  tried  by  the  court,  and  findings  made 
to  tbe  effect:  First,  that  there  was  a  mutual 
accoimt  between  the  parties;  second,  on  a 
statement  of  such  account  the  plaintiff  should 
be  credited  a  number  of  specific  items  of 
cash  advanced.  Including  the  amount  of  the 
note  In  suit,  aggregating  $552.03;  that  the 
defendant  should  have  credited  on  such  ac- 
count specific  items  of  goods  and  merchan- 
dise, or  the  proceeds  thereof,  amounting  to 
$791.48,  the  Items  of  said  account  on  both 
aides  being  set  forth  in  detail;  third,  that 
the  balance  due  the  defendant  from  the 
plaintiff  was  $230.45,— and  for  this  amount, 
with  Interest  and  costs.  Judgment  was  ren- 
dered, and  a  subsequent  motion  to  set  aside 
the  judgment  and  for  a  new  trial  was  over- 
ruled. 


The  plaintiff  did  not  except  to  the  finding 
so  far  as  it  found  the  amounts  which  should 
be  credited  on  the  plaintiff's  side  of  the  ac- 
count, but  excepted  generally  to  the  finding 
which  determined  the  defendant's  credits  up- 
on the  account;  said  finding  being  composed 
of  10  separate  items.  No  separate  exception 
was  preserved  to  any  specific  Itqpi  of  tbe 
account.  One  at  least  ct  these  Items  Is  un- 
disputed, and  a  number  of  them  are  amply 
supported  by  the  evidence.  In  this  situation 
the  rule  Is  well  settled  that  there  Is  no  avail- 
able exception.  Warner  v.  Cuckow,  90  Wis. 
291,  63  N.  W.  238.  This  finding,  which  states 
the  account  between  the  parties,  really  con- 
tains the  gist  of  the  whole  case;  and,  there 
being  no  exception  to  any  part  of  It,  It  can- 
not be  disturbed  upon  appeal.  Moreover, 
the  findings  all  seem  to  be  sufficiently  sup- 
ported by  the  evidence  In  any  event. 

A  number  of  objections  and  exceptions  to 
rulings  upon  evidence  are  preserved,  but 
they  are  trivial,  and  could  not  affect  the 
result  in  an  action  tried  by  the  court  We 
do  not  deem  It  necessary  to  notice  them  In 
detalL    Judgment  and  order  affirmed. 


MOWATT  T.  WILKINSON  et  aL 

(Supreme  Court  of  Wisconsin.    April  9,  1901.) 

LOOS  AND  LOOOINO— SAWINQ  CONTRACT— CVS- 

TOM— PLEADINO— AMENDHBNT-ABDUCINO 

VERDICT- HARMLESS  ERROR. 

1.  Custom  cannot  be  proved  to  vary  the 
terms  of  a  contract  which  is  definite  and  un- 
amblguoQs. 

2.  Where  a  contract  required  plaintiff,  a  saw- 
mill owner,  to  saw  defendant's  logs  "as  fast 
as  he  could,"  it  was  error  to  admit  plaintiff's 
evidence  that  it  was  the  custom  to  saw  logs 
In  the  order  in  which  they  came  to  the  mUl, 
where  the  testimony  showed  that  such  custom 
applied  only  to  contracts  which  did  not  require 
continuous  sawing. 

3.  Where  evidence  showing  accord  and  sat- 
isfaction Is  inadmissible  under  the  pleadings, 
and  such  evidence  is  admitted  for  another  pur- 
pose, its  admission  will  not  justify  an  amend- 
ment of  the  pleading  at  the  close  of  the  trial 
to  raise  that  issue,  and  a  refusal  to  submit  it 
to  the  jur7  Is  therefore  proper. 

4.  A  party  not  entitled  to  a  deduction  from 
the  verdict  against  him  cannot  complain  of 
error  on  the  part  of  the  trial  court  In  ordering 
a  remittitur. 

Appeal  from  circuit  court  Ashland  coun- 
ty; John  K.  Parrislh,  Judge. 

Action  by  D.  W.  Mowatt  against  Sol  Wil- 
kinson and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

Plaintiff,  a  sawmill  owner  at  Ashland,  en- 
tered into  written  contract  with  the  defend- 
ants as  follows: 

"Ashland,  Dec  10-04.  Messrs.  S.  Wilkin- 
son &.  Co.— Gents:  I  will  manufacture  for 
you  eight  millions  of  saw  logs  Into  lumber, 
as  you  may  direct,  as  fast  as  I  can  during 
the  fore  part  of  the  season  of  1895,  sorting 
and  cross-piling  In  a  workmanlike  manner. 
I  will  furnish  boom  room  to  store  what  sur- 
plus logs  may  accumulate  faster  than  sawed. 
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The  lumber  may  remain  sixty  days  free  of 
cost,  and  no  charge  to  be  made  for  nae  of 
docks,  If  not  wanted  for  other  stock  after 
that  time.  You  to  pay  for  sawing  the  6th  of 
each  month  for  the  lumber  cut  the  preceding 
month,  based  upon  an  estimate  and  flnal 
settlement  after  flnal  measurement,  at  the 
rate  of  two  dollars  and  twenty-fiTO  cents 
per  M,  board  measure.  The  No.  two  eulla 
I  win  keep  for  the  saw  bill.  If  you  wish.  I 
will  keep  two  hundred  feet  space  clear  be- 
tween mill  and  lumber,  for  safety  against 
fire.    Respectfully,  yours,  D.  W.  Mo  watt." 

"We  agree  to  deliver  about  eight  millions 
of  logs,  accepting  your  terms  as  per  above 
letter.  Neither  party  to  be  held  to  this 
agreement  In  case  of  fire  or  accident  unavoid- 
able. S.  Wilkinson  &  Co.,  per  R.  O.  Peters, 
Agt- 

Defendants*  logs  amounted  to  a  little  over 
7,000,000  feet,  of  which  only  a  little  over 
6,000,000  feet  were  delivered  to  the  plaintiff 
for  sawing;  and  a  quantity  not  accurately 
ascertained,  bat  which  yielded  1,168,000  feet 
of  lumber,  wer«  taken  to  another  mill,  be- 
cause, as  defendants  claimed,  tti6  plaintiff  did 
not  saw  as  rapidly  as  he  bad  agreed,  and  did 
not  furnish  adequate  and  safe  booming  facili- 
ties. Plaintiff  sued  to  recover  $215.08  and 
•Interest  for  contract  price  of  sawing  and  cer- 
tain additional  expenses,  and  for  $1,560.  dam- 
ages for  failure  to  deliver  to  him  for  sawUfc 
all  of  the  logs  contracted.  The  defense  to 
the  flrst.  cause  of  action  was  payment;  and 
to  the  second,  failure  of  plaintiff  In  the  du- 
ties assumed  by  him,  in  negligent  and  un- 
workmanlike sawing,  and  failure  to  furnish 
boom  room  for  storage.  The  defendants  also 
counterclaimed  for  damages  from  the  escape 
and  loss  through  negligence  of  the  plaintiff 
of  a  quantity  of  logs,  and  from  nnsklllfnl 
and  Improper  sawing  of  a  portion  of  the 
same.  A  general  verdict  for  the  plaintiff  for 
$1,000  was  bad,  which  on  motion  for  new 
trial  the  court  permitted  to  stand  upon  con- 
dition of  the  plaintiff's  remitting  therefrom 
$34.06,  whidi  he  did,  whereupon  Judgment 
was  rendered  for  the  balance,  from  which 
defendants  appeal. 

Tomkins  &  Merrill,  for  appellants.  San- 
born, Gleason  &  Sleight,  for  respondent. 

DODGE,  J.  (after  stating  the  facts).  The 
first  error  assigned  is  the  admission  over  ob- 
jection of  testimony  to  the  effect  that  it  Is 
the  custom  at  Ashland  to  saw  rafts  of  logs 
In  the  order  in  which  they  come  into  the 
boom,  and  that  If  tbe  sawing  of  the  logs  of 
one  proprietor  Is  interrupted,  and  those  of 
another  proprietor  are  taken  up,  the  latter 
are  completed  before  returning  to  the  former. 
This  testimony  is,  by  the  witness  who  gives 
It,  confined  to  cases  where  the  contract  does 
not  provide  for  continuous  sawing.  Coimsel 
do  not  seriously  disagree  as  to  the  general 
rules  governing  the  admission  of  evidence  to 
prove  custom  where  there  Is  an  express  agree- 


ment Such  cnstom  cannot  be  proved  tv 
vary  the  terms  of  tbe  agreement  if  tbey  are 
definite  and  unamblgnons,  bat  only  to  ex- 
plain and  make  definite  tbat  which  the 
contract  leaves  ambignoai  or  unexpresaed. 
Under  tbat  rule  the  evidence  in  question 
seems  to  have  been  clearly  improper.  Tbe 
contract  was  not  silent  as  to  the  rate  of  aaw- 
Ing,  but  provided  that  the  plaintiff  should 
saw  defendants'  logs  "as  faat  as  I  can";  "nei- 
ther party  to  be  held  to  this  agreement  in 
case  of  fire  or  accident  unavoidable."  No 
ambiguity  larks  In  the  expression  "as  fast 
as  I  can."  It  was  the  duty  of  the  plalntMf 
to  put  defendants'  logs  through  his  BawmlU 
without  Interruption,  except  for  causes  mak- 
ing such  progress  substantially  impossible. 
The  evidence  thus  complained  of  was  further 
objectionable  for  that  it  applied  to  contracta 
silent  on  the  question  of  expedition.  Tbe 
witness  was  not  asked  whether  any,  and.  It 
so,  what,  custom  prevailed  under  a  contract 
like  this,  that  required  sawing  "as  fast  as 
I  can,"  but  merely  with  reference  to  contraeta 
which  did  not  provide  for  continuous  sawlns. 
Tbe  admission  of  thla  evidence  was  error 
which  might  well  have  affected  the  verdlet 
of  the  Jury  upon  the  question  of  defend- 
ants' liability  for  damages  for  tbe  alleged 
breach  of  contract  on  their  part  In  taking 
certain  of  their  logs  to  another  mill  to  be 
sawed. 

2.  Appellants  also  assign  as  error  the  ac- 
tion of  the  trial  court  in  substantially  taldng 
from  the  Jury  consideration  whether  there 
had  been  an  accord  and  satisfaction  precedlns 
the  commencement  of  the  suit.  The  comt 
did  this  on  Ihe  ground  that  no  accord  and 
satisfaction  was  pleaded,  and  that  the  de- 
fendants' attitude  in  counterclalmlng  dam- 
ages for  unworkmanlike  sawing  and  for  fail- 
ure to  properly  store  and  care  for  l(^s  in 
compliance  with  the  contract  was  inconsist- 
ent with  the  claim  of  accord  and  satisfac- 
tion. In  this  ruling  tbe  court  was  clearly 
correct  While  it  is  true  that  pleadings  may 
be  amended  to  meet  the  case  made  by  evi- 
dence admitted  without  objection,  the  erlr 
deuce  upon  which  accord  and  satisfaction  Is 
predicated  In  this  case  was  of  an  interview 
at  which  a  payment  of  $100  was  made,  for 
which  the  complaint  did  not  give  credit  and 
for  which  the  answer  claimed  credit  as  pay- 
ment It  was  admissible  upon  the  issue  of 
payment,  and  no  suggestion  was  made  at  the 
time  of  Its  introduction  that  It  served  any 
other  purpose.  Meanwhile  the  defendants 
continued  to  offer  evidence  in  support  of  the 
counterclaims  above  mentioned,  demanded 
their  submission  to  the  Jury  upon  Instructions 
with  reference  thereto,  and,  for  all  that  ap- 
pears in  the  record,  may  have  been  accorded 
some  allowance  upon  those  counterclaims. 
Evidence  thus  admitted  vmder  circumstances 
to  exclude  the  idea  that  it  is  offered  to  snp- 
port  a  defense  or  cause  of  action  not  set  ap  in 
the  pleadings,  and  inconsistent  therewith, 
should  not  Justify  amendment  of  pleadings  at 


W18.)         WATEUMOLEN  v.  FOX  BIVEE  ELECTKIC  BY.  A>  POWER  CO. 


663, 


the  dose  af  tlie  trial  to  bdng  In  mch  new 
lasnee. 

3.  A  dalnj  1b  made  that  ttte  trial  court 
committed  «rror  In  asstimlng  &0  cents  per 
1,460  feet  as  the  protit  on  sawing  logs  for 
wlUcli  Hie  iuTj  had  allowed  damages  to  ttM 
plaintiff,  and  in  measuring  a  deduction  from 
the  verdict  by  that  figure,  when  there  was 
evidence  which  might  have  Juatifled  the  Jury 
m  adopting  a  higher  rate.  Xhis  error,  if  any, 
could  not  have  been  prejudicial  to  the  de> 
fendanta,  for  the  allowance  made  by  the 
court  was  Cor  an  assumed  excess  of  logs  over 
the  8,000,000  feet  mentioned  in  the  contract. 
In  this  the  court  made  a  mistake.  There  was 
no  exoeai  of  logs  oVer  8,000,000  feet  The 
lumber  produced  therefrom  subtly  oTerraa 
that  total,  but  the  logs  were  considerably  less 
than  8,0e0,000  feet.  There  was  therefore  no 
reason  for  soy  deduction,  and  defendants 
couM  suffe;  no  legal  Injury'  because  the  de- 
dOfCtlon  maide  bcr  tbe  court  was  leas  than  it 
might  have  been  on  tlieir  theory,  when  tbtu 
were  oitltled  to  no  deduction  at  all. 

For  the  first  error  assigned  and  discussed, 
the  Judgment  must  be  reversed.  Judgment 
reversed  and  cause  remanded  for  new  trial 


WATBHMOLBN  ▼.  FOX  RIVBB  ELBCTBIO 

ai.  ft  FOWBB  00. 
(Sspreme  Obnrt  of  Wlseonsla.   April  9,  1901.) 

STRBBT     RAIUtOAOS-INJURT     ON     TRACKS- 
CONTBIBOTOBY  NEaUOBNCB-OBOaS 

NBOuaamcB. 

1.  Wbece  the  driver  of  a  wagon,  while  la 
plain  view  of  a  street  car  approaching  at  a 
upeed  of  from  8  to  12  miles,  which  is  shown 
to  be  a  nsaal  rate,  and  when  within  130  feet  of 
the  car,  hurriedly  attempts  to  eiosa  is  front 
thereof,  and  a  coliision  occurs,  though  the 
motorman  Immediately  attempts  to  stop  the 
ear,  the  driver  is  guilty  of  contribotory  negli- 
genc*  sufficient  to  authorise  a  directed  veodict 
in  favor  of  the  eempany. 

2.  Where  a  motorman,  approaching  a  cross- 
ing  with  his  car  running  at  customary  speed  of 
8  to  12  niles  an  hour,  sees  the  driver  of  a 
wagon  attempt  to  cross  in  front  of  the  car 
when  it  is  witliin  130  feet  thereof,  and  im- 
mediately applies  the  braJces  and  attempts  to 
stop  the  car,  which  is  so  nearly  effected  that 
it  stop*  witMa  a  ttv  feet,  after  a  collision 
with  the  wagon,  the  motonaan  is  not  guilty  of 
such  gross  negligence  as  will  authorize  a  re- 
covery, without  regard  to  contributory  negli- 
gence of  the  driver. 

Appeal  from  circuit  court,  Brown  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Peter  J.  Watermolen  against 
the  Fox  Klver  Electric  Railway  &  Power 
Company.  From  a  directed  verdict  In  favor 
»t  the  defendant,  the  plaintiff  appeals.  Af- 
flrmed. 

On  February  12,  1000,  Frank  Watermolen, 
plaintiffs  Intestate,  21  years  of  age,  in  full 
possession  of  all  his  faculties,  and  of  ordi- 
nary Intelligence,  was  engaged  In  hauling  lee 
in  the  city  of  Oreen  Bay.  At  the  time  la 
questiein  he  was  driving  tBe  last  of  three 
empty  Ice  wagons  westward  on  the  north 


side  of  Main  street,  a  paved  thoroughfave, 
ki  the  middle  of  which  the  defendant  main- 
tained a  single  railway  track.  He  was  trav- 
eling from  a  considerable  distance  eastward 
towards  a  point  where  an  opening  had  been 
made  in  the  sidewalk  on  the  south  side  of 
the  street,  to  pass  therefrom  down  to  the 
river  to  obtain  ice.  The  street  westward 
from  that  point  was  in  plain  view  tor  a  dis- 
tance of  300  or  400  feet.  As  the  first  team 
reached  a  point  opposite  this  break  in  the 
sidewalk,  where  it  was  customary  for  the 
ice  teams  to  enter,  a  car  of  the  defendant 
was  ai^troachlng,  in  plain  sight,  somewhere 
about  300  feet  to  the  westward,  coming  to- 
wards them  at  a  rate  variously  estimated 
from  8  to  12  miles  an  hour.  The  first  drlvev 
turned  and  crossed  the  track,  followed  close- 
ly by  the  driver  of  the  second  wagon,  dur- 
ing ail  of  which  time  the  approach  of  the 
car  had  continued  tmtll  it  had  reached  a 
point  estimated  by  different  witnesses,  with 
more  or  leas  certainty,  all  the  way  from  20 
feet  to  1.30  feet  west  «f  the  crossing  point 
The  decedent,  with  this  car  plain  l>efore  his 
eyes,  thereupon,  hurrying  as  much  as  pos- 
sible, turned  to  the  left  to  pass  the  crossing 
in  front  of  it,  which  he  failed  to  accomplish 
oempletely.  The  rear  end  of  bJs  ice  wagon 
was  struck  by  the  car,  and  he  thrown  to 
the  ground,  and,  either  by  the  fall  or  by 
subsequent  contact  with  his  wagon  as  the 
borses  sprung  forward,  was  killed.  It  Is  un- 
disputed that,  as  soon  as  the  purpose  to  at- 
tempt the  crossing  became  apparent  efforts 
to  stop  the  car  and  prevent  coUIsImi  were 
nude  by  the  motorman,  which  were  so  near- 
ly effective  that  the  car  stopped  witbln  a 
very  few  feet— 4  to  10— of  the  contact  Kach 
«f  the  wagoo  racks  was  16  feet  long,  aad, 
with  the  horses,  about  27  feet  loi«.  The 
speed  of  the  car  is  shown  to  have  been  nsaal 
and  customary  at  the  place  in  question.  At 
the  close  of  the  evidence  the  trial  court  di- 
rected a  verdict  for  the  defendant  on  the 
ground  of  contributory  negligence,  upon 
which  Judgment  for  the  defendant  was  en- 
tered, from  which  plaintiff  appeals. 

John  F.  Watermolen,  for  appellant  Greene. 
Falrehlld,  North  &  Parker,  for  re^>ondent 

DODOB,  J.  (after  stating  the  facts).  The 
general  facts  of  this  case,  to  which  are  to 
be  applied  the  rules  of  law  governing  the 
rights  of  the  parties,  aw  very  simple,  not- 
withstanding much  conflict  of  evidence  as  to 
minor  details,  such  as  the  dlstaiice  away  at 
the  car  when  deceased  attempted  to  make 
tiw  crossing,  its  speed,  and  the  exact  place 
of  the  attempt  There  is  no  dispute  whatever 
that  for  a  considerable  time  the  car  had  been 
plain  before  the  decedent's  vision,  and,  what- 
ever its  exact  location  or  speed,  they  were 
necessarily  known  to  htan.  That  location 
and  speed  were  such  that  although  he  has- 
tened his  team  to  the  litmost  and  although 
the  speed  of  the  car,  instead  of  increasing, 
was  substantially  diminished  after  be  start- 
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ed  to  cross,  collision  in  (act  occurred.  In 
other  words,  the  conditions  were  such  that 
he  could  not,  without  haste,  cross  In  safety, 
unless  those  conditions  materially  changed. 
With  such  Icnowledge  decedent  placed  him- 
self within  the  peril  voluntarily  and  need- 
lessly; for  he  was  under  no  compulsion,  by 
reason  either  of  conduct  of  his  team  or  of 
momentum,  and  could  have  stopped  easily, 
and  without  danger,  at  any  moment  before 
actually  placing  himself  upon  the  track. 
That  such  conduct  justifies  no  Inference  or 
conclusion  other  than  negligence  is  now  too 
firmly  established  to  permit  discussion,  or 
warrant  extended  restatement  of  reasons. 
Haetsch  r.  Railway  Co.,  87  Wis.  304,  810, 
68  N.  W.  893;  Groesbeck  v.  Railway  Co., 
93  Wis.  605,  67  N.  W.  1120;  Koester  v.  Rail- 
road Co.,  106  Wis.  460,  465,  82  N.  W.  295; 
Tesch  T,  Light  Co.  (Wis.)  84  N.  W.  823.  In 
a  situation  at  all  doubtful,  the  assumption 
of  BO  serious  a  hazard  upon  the  chances  of 
the  comparative  speed  of  vehicle  and  train, 
when  the  alternative  Inconvenience  of  a  brief 
delay  Is  so  slight,  is  not  the  part  of  ordinary 
care,  and  the  event  is  at  the  traveler's  own 
risk. 

Various  circumstances  in  this  case  enforce 
the  conviction  that  plaintiff's  Intestate  well 
understood  that  be  was  Incurring  an  immi- 
nent peril,  and  that  his  chance  was  a  doubt- 
ful, if  not  desperate,  one.  The  witnesses 
who  place  the  car  at  the  greatest  distance 
were  the  drivers  of  the  two  teams  which 
preceded  the  deceased,  and  it  appears  that 
they  deemed  themselves  in  danger,  and  ex- 
erted themselves  vehemently  to  "hustle"  their 
teams  across,  although  they  had  the  advan- 
tage over  him,  the  one  of  about  60  feet,  and 
the  other  of  about  30.  The  first  teamster 
locates  the  car  about  270  or  280  feet  away 
when  he  attempted  to  cross,  and  estimates 
its  speed  at  12  miles  per  hour,  or  four  times 
the  speed  of  the  teams,  which  would  ad- 
vance the  car  some  240  feet  while  the  two 
teams  were  covering  the  60  feet  necessary 
to  carry  them  across  the  track,  and  bring  It 
within  30  or  40  feet  of  the  point  of  collision 
when  deceased  attempted  to  cross.  While 
these  figures  are  only  approximate,  as  are 
all  the  other  estimates  of  speed  and  distance, 
they  serve  to  show  the  well-nigh  impossibil- 
ity of  this  same  witness'  estimate  that  when 
deceased  attempted  the  crossing  the  car  was 
BtlU  half-way  to  a  certain  curve,  or  130  feet-, 
distant,  and  tend  strongly  to  confirm  the 
estimate  of  all  the  other  witnesses  that  when 
decedent's  horses  reached  the  track  the  car 
was  only  about  20  feet  away.  These  con- 
siderations are,  however,  only  makeweights. 
The  simple  situation  first  outlined  Justifies 
the  conclusion  of  contributory  negligence, 
and  renders  any  other  imwarranted.  The 
trial  court  rightly  exercised  judicial  function 
and  authority  in  so  deciding,  and  in  with- 
drawing the  question  from  the  jury. 

In  appellant's  brief  we  are  favored  with 
a  discusalon  of  the  relative  rights  and  rights 


of  way  o<  the  teamster  and  the  electric  car 
upon  a  street  This  subject  has  just  been 
treated  sufilcientiy  in  Tesch  t.  Light  Co., 
supra.  There  it  was  pointed  out  that  trav- 
el on  foot,  by  team,  and  by  car  are  all  law- 
ful means  of  using  the  highway  by  the  pub- 
lic for  whom  it  exists;  that  the  privilege 
of  running  at  high  rate  of  speed,  on  fixed 
tracks,  cars  of  much  size,  of  which  the  mo- 
mentum is  not  easily  controlled,  is  accord- 
ed owners  thereof,  not  for  their  own  private 
benefit,  but  to  meet  the  needs  of  large  num- 
bers of  the  public,  each  of  whom  has  the 
same  right  to  consideration  as  has  be  who 
would  pass  oix  foot  or  in  his  own  vehicle; 
and  that  from  the  very  purpose  of  expedi- 
tion to  be  accomplished,  and  the  character 
and  weight  of  the  vehicles  necessary  there- 
to, must  result  deference  from  the  foot 
passenger  or  the  teamster  to  the  electric 
street  car.  That  discussion  i^  however, 
wholly  irrelevant  to  the  question  whether 
the  conduct  of  plaintiff's  intestate  precludes 
recovery.  That  question  must  be  answered 
from  considerations  of  due  care,  and  not 
of  mere  right  One  may  be  entirely  withid 
his  strict  rights  when  placing  himself  with- 
in the  peril  of  another's  negligence,  and  yet 
be  so  clearly  negligent  in  so  doing  that  he 
cannot  recover.  Wrong  or  negligence  can 
make  its  perpetrator  liable  only  for  such 
damages  as  could  not  be  avoided  by  due 
care  of  the  Injured  party.  A  traveler  on  a 
sidewalk  who  knowingly  and  needlessly 
walks  into  the  peril  of  a  wall  which,  by 
negligence  of  the  owner,  is  tottering  to  its 
fall,  may  be  wholly  within  his  right  while 
the  owner's  conduct  is  wrongful,  and  yet 
be  so  clearly  guilty  of  contributory  negli- 
gence that  he  must  suffer  the  result  without 
remedy.  The  question  Is  not  whether  the 
deceased  had  a  right  to  be  in  the  course  of 
defendant's  car,  but  whether  he  was  negli- 
gent Brown  V.  Railway  Oo.  (Wis.)  86  N. 
W.  271. 

2.  The  finding  of  contributory  negligence 
relieves  us  from  the  necessity  of  consider- 
ing whether  any  mere  negligence  is  proved 
against  the  defendant  It  renders  proper 
a  verdict  for  defendant  even  though  Its 
motorman  may  have  been  guilty  of  some 
want  of  ordinary  care,  and  that  too.  even 
after  discovering  danger  of  collision;  for 
the  doctrine  of  supervening  or  comparative 
negligence  has  no  place  in  our  Jurisprudence. 
Johnson  v.  Railway  Co.,  91  Wis.  233,  &4  N. 
W.  753;  Tesch  v.  Light  Co.,  supra.  It  is, 
however,  urged  that  the  evidence  tends  to 
disclose  gross  negligence  on  the  part  of  the 
motorman,  and  that  under  numerous  deci- 
sions of  this  and  other  courts,  liability 
results  therefrom  notwithstanding  contribu- 
tory negligence.  That  such  rule  has  atteO 
been  announced  by  this  court,  though  less 
often  found  applicable,  is  beyond  question; 
but  Its  statement  is  extremely  mialeadlng, 
unless  the  meaning  of  "groes  negligence." 
as  used  by  this  court,  is  fully  understood 
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and  carefully  distinguished  from  Its  mean- 
ing lu  those  courts  which  recognize  the  doc- 
trine of  comparative  negligence,  and  the 
efficacy  of  a  higher  degree  of  mere  negli- 
gence In  defendant  to  overcome  the  eftect 
of  plalnttfTs  negligence  of  less  degree.  The 
exact  significance  of  the  expression  "gross 
negligence"  In  this  court  has  recently  been 
defined  In  several  carefully  considered  cases. 
Lockwood  V.  Hallway  Co.,  92  WiSu  97,  65 
N.  W.  866;  Schug  v.  Railway  Co.,  102  Wis. 
516.  78  N.  W.  1090;  Bolln  v.  Railway  Oo. 
(Wis.)  84  N.  W.  446.  Prom  those  decisions 
It  ia  obvlons  that  no  degree  of  mere  care- 
lessness or  Inadvertence,  however  remote 
from  the  care  customarily  used  by  either  the 
ordinarily  carefnl  man  or  by  the  exception- 
ally careful  one,  constitutes  gross  negligence 
with  OB,  nnless  accompanied  by  what  in  the 
BoUn  Qise  is  described  as  intent,  eithei? 
actnal  or  constructive,  to  cause  injury,  or, 
as  the  same  Idea  Is  phrased  In  the  Schug 
Case,  imless  the  conduct  "evinces  a  ttftal 
disregard  for  the  safety  of  persons  or  prop- 
erty, and  is  but  little  less  than  intentional 
wrong."  Of  .such  conduct  the  record  before 
ns  presents  no  intimation.  The  only  direct 
evidence  of  the  motorman's  management  of 
his  car  after  discovery  of  peril  to  the  de- 
ceased is  that  of  himself  and  of  Anderson, 
the  only  passenger,  who  both  testify,  as  wit- 
nesses for  the  plaintiff,  that  Immediately 
deceased  drove  onto  the  tracls  the  brake  was 
put  in  operation,  and  efforts  made  to  stop 
the  car.  which  were  so  nearly  effective  that 
It  did  come  to  a  complete  stop  within  a  very 
few  feet  after  the  collision,  and  bad  so 
neariy  stopped  before  that  the  half-inch 
strips  of  which  the  vestibule  was  built  were 
hardly  at  all  broken,  and  the  glass  forming 
its  upper  part  not  at  all.  Of  course,  the  mo- 
torman  might,  consistently  with  even  ordi- 
nary care,  assume  that  a  teamster  wou\d 
not  drive  onto  the  track  In  a  position  of 
peril  until  a  purpose  to  do  so  was  rendered 
apparent  Cawley  v.  Railway  Co.,  106  Wis. 
239,  242,  82  N.  W.  197;  Tesch  v.  Light  Co., 
supra.  So  far  as  appears,  deceased  might 
have  stopped  his  horses  the  moment  before 
they  reached  the  tracks,  and  the  motorman 
might  wdl  have  expected  It  The  practice 
of  stopping  teams  at  this  point  for  cars  to 
pass  was  not  unusual,  as  testified  by  the 
other  teamster.  The  conduct  of  the  motor- 
man,  as  soon  as  the  peril  became  apparent, 
does  not  Justify  any  Inference  either  of  In- 
tent to  collide  with  decedent's  wagon,  or 
of  total  disregard  for  the  latter's  safety, 
"bat  little  leas  than  intentional  wrong." 
Under  rules  of  law  now  too  firmly  establish- 
ed to  permit  ireconsideration,  we  must  hold 
that  the  trial  court  rightly  decided  that  no 
recovery  by  plaintiff  was  warranted  by  the 
evidence,  though  accorded  the  most  favor- 
able construction  and  the  utmost  reasonable 
inferences  In  his  behalf,  and  therefore  prop- 
erly directed  verdict  for  defendant  Judg- 
ment affirmed. 


TIBLLESSB  v.  CITY  OF  GREEN  BAY. 
(Supreme  Court  of  Wisconsin.    April  9,  1901.) 

MUNICIPAL  CORPORATIONS— DEFBCTIVK  SIDB- 
WALK  —  INJURIES  —  EVIDENCE  —  NOTICE  — 
EXPERT  TESTIMONY— PROBABILITY  —  "REA- 
SONABLE CERTAINTY." 

1.  In  an  action  against  a  manicipality  for  in- 
juries received  by  reason  of  a  defective  side- 
walk, evidence  tnat  planks  in  the  walk  were 
rotten  for  some  distance  on  either  side  of  the 
place  where  the  accident  occurred  is  admissible 
to  show  that  the  city  had  notice  of  the  bad 
condition  of  the  walk. 

2.  Where  evidence  is  relevant  to  one  issue  in 
a  case,  bnt  not  to  the  others,  its  admission 
without  an  instruction  limiting  the  jury's  con- 
sideration of  it  to  the  issue  to  which  it  is  relev- 
ant is  not  error,  unless  aach  Instruction  is  re- 
quested and  refused. 

3.  In  a  suit  for  injuries  received  by  falling  on 
a  defective  sidewalk,  it  was  not  error  to  admit 
ex];)ert  testimony  as  to  the  probability  of  such 
a  fall  causing  certain  injuries,  and  whether 
Bach  injnries  were  likely  to  be  permanent, 
where  the  court  charged  that.  If  the  evidence 
satisfied  the  jury  to  a  "reasonable  certainty," 
the  plaintiff  was  entitled  to  recover,  and  that 
they  might  consider  what  amount  of  suffering 
it  was  reasonably  certain"  would  result  from 
the  injury,  In  fixing  damages. 

4.  In  an  action  for  injnries  occasioned  by  a 
defective  plank  sidewalk,  where  it  had  been 
shown  that  the  walk  was  rotten,  it  was  not 
error  to  allow  a  witness  to  exhibit  pieces  •t 
the  plank  to  the  Jury. 

Appeal  from  circuit  court.  Brown  county; 
Samuel  D.  Hastings,  Jr.,  Judge. 

Action  by  Pauline  Vlellesse  against  the  city 
of  Green  Bay.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Sol.  P.  Huntington,  for  appellant  Wig- 
man,  Martin  &  Martin,  for  respondent. 

CASSODAY,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  personal  injuries  sustained 
by  the  plaintiff  by  reason  of  stepping  into  a 
bole  or  through  a  rotten  place  in  the  plank 
sidewalk  described,  elevated  about  12  Inches 
above  the  ground,  and  from  which  the  plain- 
tiff was  unable  to  extricate  her  foot  until  she 
bad  called  for  help,  which  came  and  cut  the 
hole  larger.  The  accident  occurred  between 
7  and  8  o'clock  on  the  evening  of  August  lU, 
1898.  Issue  being  Joined  and  trial  had,  the 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, and  assessed  her  damages  at  $700.  The 
defendant  moved  to  set  aside  the  verdict  as 
being  contrary  to  the  evidence.  The  conten- 
tion in  support  of  that  motion  seems  to  be 
sufficiently  answered  by  the  opinion  of  the 
learned  trial  Judge  in  denying  the  same.  He 
said,  among  other  things,  that:  "The  testi- 
mony left  no  doubt  as  to  the  insufficiency  of 
the  sidewalk,  by  reason  of  a  dangerous  hole 
in  it  The  testimony  certainly  warranted  the 
Jury  in  finding  that  the  plaintiff  stepped  into 
the  hole.  Aside  from  her  own  testimony,  sev- 
eral witnesses  fotmd  her  with  her  leg  through 
the  hole,  and  so  caught  that  an  ax  was  used 
to  enlarge  the  hole  before  her  leg  could  be 
released.  The  contention  of  the  city  is  that 
the  plaintiff  was  not  injured  at  all,  or,  if  in- 
jured, not  to  an  extent  that  Justifies  the  ver- 
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diet  rendered.  There  Is  no  pretense  of  any 
external  injury.  An  ezaminatloa  of  the  plain- 
tiff by  two  physicians  resulted  in  their  dis- 
cor«ring  no  eridenve  of  Internal  injury,  ex- 
cept the  plaintiff's  own  statements  as  to  her 
feelings  and  conditions.  The  physicians  ad- 
mit that  she  may  suffer  as  she  claims  with- 
out there  being  any  external  evidence  of  it, 
that  snch  an  accident  as  she  describes  mi^it 
cause  such  injniy  as  she  complains  of,  and 
that  if  she  suffered  as  she  claims,  and  was 
in  the  condition  she  describes  at  the  time  of 
trial,  her  injury  would  be,  to  some  extent, 
permanent  The  fact  of  the  injury  rests  on 
the  plaintiff's  testimony.  It  is  earnestly  con- 
tended that  that  t«stimony  Is  false  and  will 
not  support  the  rei-dict.  I  do  not  think  there 
Is  anything  necessarily  improbable  or  inher- 
oitly  false  tn  the  essential  features  of  the 
plaintiff's  story.  Eliminating  from  the  case 
aQ  testimony  directly  contradicting  her  and 
all  testinony  teiKdiag  to  establish  impeachioK 
circumstances,  and  her  statement  would  cer- 
tainly Bupport  the  verdict.  As  to  most  of  the 
Impeaching  circumstances  there  is  a  conflict 
of  testtmoey,  wtilch  would  warrant  the  jury 
In  deciding  either  for  or  against  the  exist- 
ence of  the  fact  I  have  followed  the  testi- 
mony and  arguments  of  defendant's  counsel 
both  before  the  Jury  and  on  this  motion  very 
closely.  I  am  not  convinced  that  the  testi- 
mony is  not  sufficient  to  support  the  verdict" 
We  cannot  say  that  there  was  any  abuse  of 
discretion  in  refusing  a  new  trial  upon  the 
ground  stated. 

2.  There  was  no  error  In  admitting  testi- 
mony as  to  whether  the  plaintiff  appeared  to 
be  suffering  pain.  The  admission  of  such 
testimony  has  frequently  been  sanctioned  by 
this  eoort  Keller  v.  Town  of  Oilman,  93 
Wis.  9,  11,  «6  N.  W.  800,  and  cases  there 
cited. 

8.  Enrer  is  assigned  because  a  witness  was 
permitted  to  testify  that:  "As  a  general  rule, 
that  sidewalk  on  that  side,  as  far  as  tbe  wallc 
runs  lengthwise,  was  in  a  very 'poor  conditioa. 
This  was  at  a  point  where  the  plank  run 
lenstfawise  in  that  block  from  the  alley  north 
to  Odar  street."  It  is  conceded  that  such 
testimony  was  admissible  as  tending  to  show 
that  the  officials  of  the  city  had  notice  of  the 
•  bad  condition  of  tbe  walk,  but  it  is  claimed 
that  Its  effect  should  have  been  limited  to 
ssch  qoestion  of  notice.  Shaw  v.  Village  of 
Sun  Prairie.  74  Wis.  106,  108,  42  N.  W.  271;, 
Propsom  V.  Leatbam,  80  Wis.  608,  50  N.  W. 
586;  Barrett  v.  Village  of  Hammond,  87  Wis. 
658,  58  N.  W.  1053;  Grimm  v.  Town  of  Wasb- 
bnin,  100  Wis.  2*29,  76  N.  W.  984;  Conrad  ▼. 
Town  of  Ellington,  104  Wis.  871,  80  N.  W. 
456.  The  admission  of  such  evidence  was 
justified  by  these  authorities.'  If  the  defend- 
ant's counsel  desired  that  snch  evidence 
should  be  more  restricted,  be  should  have  re- 
quested an  Instruction  to  that  effect. 

4.  Error  is  assigned  because  the  court  al- 
lowed the  medical  experts,  in  answer  to  hypo- 
tlietlcal  questions,  to  testify  as  to  the  prob- 


ability at  likelihood  of  such  a  fall  wrenchlDg 
or  injuring  the  back,  and  whether  a -very  se- 
vere wrench  would  strain  the  muscles  and 
ligaments,  and  even  the  ttervoos  system,  with- 
out any  external  manifestation  on  tkat  part 
of  the  body,  and  whether  there  was  a  prob»- 
bllity  of  su<di  injury  being  permanent  Some 
of  these  questions  come  very  near,  if  they  do 
not -cross,  the  border  line.  Verdlcta  are  not 
to  be  based  upon  conjectural  evidence.  Thus, 
it  has  been  held  by  this  court  that:  "Damages 
as  for  a  permanent  injury  shoidd  not  be  al- 
lowed unless  the  permanency  thereof  is  lea- 
sonably  certain  frsm  tiie  evidence,  and  tbe 
jury  should  be  so  instructed;  but  it  wbs  no 
error  to  admit  a  physician's  oplalon  tliat  it 
was  reasonably  probable  that  there  would  be 
no  complete  recovery."  Block  v.  Railway  Co., 
89  Wis.  371,  61  N.  W.  1101,  27  L..  R.  A.  365. 
"The  rule  i»  well  settled  that  in  order  to  re- 
cover damages  on  the  groond  that  an  injury 
la  permanent,  the  crMence  must  siiow  such 
permanency  with  reasonable  -certainty."  Col- 
lins V.  City  of  Jaaesvflle,  99  Wis.  46S,  75  N. 
W.  88.  Tbe  charge  to  the  Jury  on  tbe  mb- 
Ject  seems  to  have  been  dear  -and  e^ildt 
It  is  tiiere  said:  "Now,  if  the  testtmony 
shows  tliat  her  injiuy.  If  she  has  suffetcd 
one.  Is  permaneat  (that  is,  it  will  csontinne  in 
tbe  futnie),  then  you  may  also  consider  what 
amount  of  physical  and  mental  suffertSK  It  Is 
reasonably  certain  she  will  endure  in  ORiae- 
qoence  of  it  and  what  will  be  a  TettsoBsble 
compensation  not  <mly  Cor  the  past  bat  for 
the  future."  We  perceive  no  error  In  sBch 
charge.  In  another  connection  tbe  court  char- 
ged the  jury  that:  "If  the  testimony  aotlsaes 
you  to  a  reasonable  certainty  of  tlie  existesoe 
of  all  tliese  Cacts,  then  the  plaintlir  is  entitled 
to  recover."  With  snch  instructions,  we  do 
not  think  the  jury  could  have  been  misled  bry 
the  testimony  refeoed  to. 
.5.  We  peroeive  no  prejudicial  error  in  al- 
lowing a  witness  to  exhibit  to  tlie  jny  pieces 
of  the  plank  where  the  hole  was,  for  tbe  pur- 
pose of  showing  its  condition,  especially  as 
the  hole  In  tbe  walk  and  its  rotten  condition 
are  concloively  established.  Tbe  case  is  dia- 
tlagulshable  from  Stewart  v.  Everts,  76  Wis. 
8S,  44  N.  W.  1092. 

Other  errors  are  assigned,  but  they  do  not 
seem  to  be  of  sufBdent  Importance  to  call  for 
special  ecasideraUon.  The  Judgmoit  of  the 
circuit  coort  is  afflrmed. 


FLTNN  T.  WASHBURN  BKSWINQ  00. 

et  aL 

(Supreme  Court  of  WIseonMa.    AprH  9,  1901.) 

JUDGMENTS— PATMB»rr—NOTX3—PUn>Q^^ 
COI^LATEIUX.. 
A  brewing  company  executed  its  note  for 
S5,0(X)  to  B  baak.  The  bank  eave  its  note  for 
$1,500,  guarnntled  by  tbe  president  thereof,  to 
another  bank,  transferring  tlie  brewing  com- 
pany's note  as  collateral;  and,  the  bank's  note 
remaining  unpaid,  the  payee  baak  secured 
judgment  thereon  against  the  maker  and  guar- 
antor, and  satisfied  the  judgment  by  execntlon. 
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Thereafter  the  p«y«e  bank  began  an  action  on 
tbe  brewing  company's  note,  and  secured  Judg- 
•Mnt,  -vrhicn  was  docketed.  Plaintiff,  who  pur- 
-^kased  property  from  the  brewing  company 
•■blect  to  thb  Uen,  broTight  this  action  to  haye 
tke  title  cleared  from  the  lien,  claiming  that 
*m  both  judgments  of  the  payee  bank  were  on 
Che  same  indebtedness,  and  that  baring  been 
paid,  both  jndgments  most  be  deenved  satis- 
«ed.  Held,  that  the  jndgment  on  the  hvewing 
^Mnpaiiy's  note  had  not  been  Batisfied  by  the 
satisfaction  of  the  other  judgment,  one  action 
sharing  been   brought  against  the  maker  and 

Saraator  of  the  note,  and  the  other  on  col- 
eral   deposited    as    securi^    therefor,    and 
ke«oe  phdntiS's  action  was  properly  dismissed. 

Appeal  from  circnit  court,  Bayfield  conntfi 
■Solm  K.  ParlBh,  Jadge. 

Action  by  Charles  H.  Flynn  a^lnst  the 
Washburn  Brewings  Company  and  others. 
iStem  a  judgment  dismissing  the  complaint, 
^aintlff  appeals.    Affirmed. 

This  a«tioB  tnu  orlglnaUy  commenced 
against  the  Washl»m  Brewing  Company, 
Shell  Lake  Savings  Bank,  and  Merchants'. 
JiaUonal  Bank  of  Kew  Xork,  to  clear  tiie  title 
<•  certain  lots  tialoied  to  be  owned  by  idain- 
tiff  from  the  lien  of  a  judgment  held  by  the 
named  bank  against  the  brewing  com- 
The  defendant  James  H.  Shields  was 
afterward*  made  a  party  apon  his  own  appH- 
eatlon,  and  pot  in  answer,  the  otHer  dcfend- 
■tmtB  defaulting.  Xhe  case  wae  tried  upon  a 
atlpulatlan  of  facts,  and  flndingB  were  made 
te  pursuance  therewith.  Briefly  stated,  the 
tacts  are  as  follows:  Plaintiff  Is  the  owner 
•  «f  the  property  described  In  tbe  complaint, 
deriving  his  title  through  an  execution  sale 
■«•  a  Judgment  against  the  Washburn  Brew- 
tag  Company.  April  19,  1893,  said  company 
-executed  a  promissory  note  for  $5,000,  pay- 
able to  the  Shell  Lake  Savings  Bank,  without 
«MUlderation,  and  for  the  accommodation  of 
A.  C.  Probert  The  latter  took  said  note  to 
•aid  bank,  and  borrowed  therefrom  $5,000  on 
his  own  note,  and  delivered  the  brewing  com- 
jpany's  note  as  collateral  security  therefor. 
At  that  time  Probert  was  president  of  said 
hank,  but  it  bad  no  notice  that  said  note  was 
without  consideration  and  for  accommoda- 
tion. No  part  of  the  sum  borrowed  by  Pro- 
hert  has  been  repaid  to  the  bank.  There- 
after the  bank  borrowed  $1,500  from  the  de- 
fendant Merchants'  National  Bank  of  New 
York  on  a  note  guarantied  by  Probert,  and 
deposited  the  brewing  company  note  as  col- 
lateral security.  The  $1,300  note  not  having 
been  paid,  the  payee  brought  suit  in  Bayfield 
eoonty  and  obtained  judgment  against  the 
■taker  and  guarantor,  and  collected  the  same 
«at  «rf  property  of  the  guarantor,  Probert 
At  the  same  time  It  commenced  an  action  on 
-flie  brewing  company  note  deiKisItcd  as  col- 
lateral, and  obtained  Judgment  thereon. 
vblch  was  docketed  November  3,  1894.  and 
hecame  a  Uen  upon  the  property  of  the  plain- 
tiff, then  owned  by  the  brewing  company. 
Plaintiff  purchased  said  property  subject  to 
aaid  lien.  February  10,  1896,  the  defendant 
Shields  recorered  a  judgment  in  Washburn 
«omity  against  the  Shell  Lake  Savings  Bank 


for  $2,289.78  damages  and  costs,  which  was 
docketed  in  Bayfield  county  March  8,  189& 
No  part  of  said  jndgment  iias  been  paid,  ex- 
cept the  sum  of  $176  paid  April  3,  1S86. 
March  4,  1896,  Shields  commenced  aa  action 
in  Bayfield  county,  In  which  the  Shell  Lake 
Savlnga  Bank  was  defendant  and  the  Mer- 
chants' National  Bank  of  New  Yoik  was  gar- 
nishee. The  gamlsbee  appeared  and  made 
answer.  The  court's  conclusions  were  that 
tiie  Judgment  held  by  the  garnishee  was  a 
valid  and  subsisting  Ilea  on  the  real  estate 
mentioned,  and  that  plaintiff  had  no  cause 
at  action.  Judgment  was  directed  for  costs 
in  favor  of  Shields,  from  which  judgment  the 
plaintiff  appeals. 

Alvord  &  DlUon,  for  appellant  Sanbotn, 
Qleason  &  Sleight  for  respondent 

BARDBSiN,  J.  (after  stating  the  fact«). 
The  plaintiff  claims:  First,  that  the  purpose 
of  this  action  is  to  secure  a  satisfaction  of 
the  judgment  against  the  Washburn  Brew- 
ing Company,  so  far  as  his  property  Is  con- 
cerned, on  the  ground  that  it  has  been  paid; 
and,  second,  that  Shields  has  no  standing  tn 
this  action,  for  the  reason  that  he  has  ac- 
quired no  Interest  in  the  Judgment  by  virtue 
of  the  garnishee  proceedings;  that  the  other 
parties  Interested  therein  are  In  default  and 
plaintiff  Is  consequentiy  entitled  to  the  relief 
demanded. 

1.  HafntUTs  attempt  to  have  his  property 
relieved  from  the  Hen  of  said  judgment  on  the 
ground  that  it  has  been  paid  must  ftiil  for 
t!je  reawm  that  that  fact  has  not  Ijeen  prov- 
en. The  Shell  Lake  Savings  Bank  took  the 
brewing  company's  note  as  collateral  to  se- 
cure a  \yotca.  fide  advance  of  $5,000  to  Probert 
Let  it  be  admitted  that  the  bank  knew  that 
this  was  accommodation  paper.  If  in  fact  it 
was  executed  and  delivered  for  the  ptoeure- 
ment  of  credit  for  Probert  that  knowledge 
did  not  affect  the  character  of  the  bank  as  a 
bona  fide  holder.  1  Rand.  Oom.  Paper,  |  15. 
As  regards  third  parties,  the  rights  and  lia- 
bilities of  an  accommodation  party  are.  In 
general,  the  same  as  those  of  a  party  receiv- 
ing valuable  consideration  for  his  signature. 
Id.  I  473.  Suppose,  instead  of  executing  an 
IndepeodeBt  note,  it  had  indorsed  Proberf  s 
paper;  ivould  any  one  claim  that  so  long  as 
the  debt  to  the  bank  remained  unpaid.  It 
could  defend  on  the  ground  that  its  Indorse- 
ment was  merely  for  accommodation?  Pro- 
bert of  course,  would  never  be  permitted  to 
enforce  the  liability,  but  ■when  It  came  to  the 
possession  of  one  who  bad  made  a  bona  Qde 
advance  relying  upon  the  collateral,  we  do 
not  very  well  see  how  such  a  deCense  is  avail- 
able, so  long  as  the  debt  is  tmpald.  That 
Probert's  debt  to  the  bank  has  not  been  paid 
In  full  admits  of  no  questioa  or  doubt  Tlie 
fact  is  distinctly  stipulated,  and  so  found  by 
the  court.  What  might  be  the  right  of  plain- 
tiff to  insist  that  credit  should  be  given  on 
the  judgment  for  the  amount  coUected  from 
Probert's  property  to  pay  the  Shell  Lake  Sar- 
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Inga  Bank's  debt  to  the  judgment  creditor,  we 
need  not  Inquire.  The  plaindCF  iB  not  here 
seeltlng  to  redeem.  He  Insists  that  the  en- 
tire Judgment  has  been  paid,  when  the  fact 
is  to  the  contrary.  PlalntifTs  argument  is 
tttat  as  both  Judgments  of  the  New  Ymrk 
bank  were  upon  the  same  indebtedness,  and 
that  indebtedness  having  been  paid,  both 
judgments  must  be  deemed  to  be  satisfled. 
In  this  they  lose  sight  of  the  fact  that  one 
judgment  was  against  the  maker  and  guar- 
antor of  the  Indebtedness,  and  the  other  upon 
collateral  deposited  as  security  thereof.  The 
banlc  had  a  right  to  bring  both  suits,  and 
when  its  claim  bad  been  paid  the  collaterals 
it  held  would  revert  to  the  debtee  who 
pledged  them.  The  Shell  Lake  Savings  Bank 
was  therefore  entitled  to  receive  back  what- 
ever it  bad  deposited  to  secure  its  debt,  and 
the  New  York  bank  thereafter  held  the  judg- 
ment in  question  as  its  trustee,  without  any 
beneficial  interest  therein,  more  than,  per- 
haps, the  right  to  be  reimbursed  for  Its  ex- 
penses and  costs.  Counsel  further  base  their 
argument  on  the  assumed  fact  that  the  debt 
to  the  New  York  bank  was  for  Probert's  ben- 
efit No  such  assumption  is  justified.  The 
finding  la  that  it  was  the  debt  of  the  Shell 
Lake  Savings  Bank,  and  this  is  supported  by 
the  stipulation  of  facts..  Upon  no  possible 
theory  of  the  case  can  we  see  how  It  can  be 
successfully  claimed  that  the  Judgment  has 
been  paid.  Unless  it  has  been  paid  in  legal 
effect,  the  plaintiff  has  no  standing  in  court 
2.  The  conclusion  above  stated  renders  it 
unnecessary  to  consider  what  Interest,  if  any, 
Shields  may  have  secured  in  the  judgment 
by  his  garnishee  proceedings.  His  rights 
thereunder  are  not  the  subject  of  this  con- 
test He  was  made  a  party  defendant  and 
no  question  is  raised  regarding  the  propriety 
or  legality  of  that  order.  He  put  the  plain- 
tiff to  proof  of  his  case,  and,  failing  in  that 
regard,  judgment  of  dismissal  was  proper. 
The  judgment  is  affirmed. 


WINCHELL  T.  OITY  OP  WAUKESHA. 
(Supreme  Court  of  Wisconsin.    April  0,  1901.) 

MUNICIPAL  CORPORATIONS-BHWBH  8TSTHM— 
NAVIOABLB  STREAM— POLLUTION— RIPARIAN 
OWNER— RIGHTS— INJUNCTION— IMPLIED  AU- 
THORITY —  SEWAGE  —  PURIFICATION  —  EX- 
PENSE—EVIDENCE —  ADMISSIBILITY  —  PETI- 
TION—SUFFICIENCT-JUDGMBNT—MODIPICA- 
TION. 

1.  Defendant  built  a  sewer  system  with  an 
outlet  into  a  river  just  above  plaintiff's  farm. 
Plaintiff's  house,  which  was  850  feet  from  the 
river,  became  almost  uninhabitable  at  times 
becaiue  of  Uie  defilement  of  the  river,  and  the 
water  was  rendered  unfit  for  stock  and  bath- 
ing, and  the  value  of  plaintiff's  property  was 
decreased.  Experts  testified  that  the  sewage 
could  be  deodorized  and  rendered  unobjection- 
able by  an  expenditure  of  $5,000.  Held,  that 
the  sewer  as  maintained  constituted  a  nuisance, 
and  plaintiff  was  entitled  to  an  injunction  re- 
straining defendant  from  using  the  stream  un- 
less the  sewage  was  first  deodorised,  since,  in 
the  absence  of  legislative  authority,  a  city  has 


no  greater  rights  to  pollute  a  navigable  stream 
than  a  private  individual. 

2.  An  act  of  the  legislature  anthoridng  a  city 
to  construct  a  sewer  system  does  not  give  the 
city  the  implied  antbwity  to  pollute  a  stream 
of  navigable  water  to  the  detriment  of  the 
rights  of  riparian  owners. 

3.  In  an  action  by  a  riparian  owner  to  en- 
join a  city  from  emptying  its  sewage  into  a 
navigable  stream,  evidence  that  the  sewage 
could  be  deodorized  at  a  small  expense  was 
proi>erly  admitted  as  bearing  on  plaintiff's  right 
to  relief  by  injunction. 

4.  Rev.  St  1898,  {  3180,  provides  that  the 
circuit  court  shall  have  jurisdiction  to  abate 
nuisances  in  case  the  nuisance  may  work  an  ir- 
reparable injury,  interminable  iitigatioa,  multi- 
plicity of  actions,  or  If  the  injuty  Is  continuous 
and  constantly  recurring,  or  there  is  not  an  ad- 
e<iuate  remedy  at  law.  Held,  that  where  a  pe- 
tition for  an  injunction  alleged  facts  showing 
irreparable  injury,  and  that  the  same  was  con- 
tinuous and  recurring,  and  that  the  legal  rem- 
edy was  inadequate,  the  petition  was  not  ot>- 
jectionable  in  failing  to  allege  any  of  the  condi- 
tions prescribed  in  the  statute  in  hsec  verba. 

5.  Where  plaintiff  sued  to  enjoin  the  mainte- 
nance of  a  nuisance  by  defendant  and  alleged 
an  injury  of  $6,000,  and  the  nuisance  could  be 
abated  by  an  expenditure  of  $5,000,  the  action 
was  not  beyond  the  Jurisdiction  ot  the  county 
courtwtiich  was  limited  to  $25,(X)0. 

6.  Where  the  trial  court  found  that  until 
December,  1901,  would  be  a  reasonable  time  to 
allow  defendant  to  change  its  sewer  system,  a 
Judgment  which  restrained  defendant  after  De- 
cember, 1901,  from  continuing  to  empty  its 
sewage  into  the  river  in  such  condition  as  to 
create  a  nuisance  to  plaintiff  will  be  modified 
by  adding,  "unless  the  same  shall  have  been 
first  deodorized  and  purified  so  as  not  to  con- 
tain foul  or  noxious  matter  capable  of  injur- 
ing plaintiff  or  her  property,  or  causing  nui- 
sance thereto." 

Appeal  from  Waukesha  county  court;  M. 
S.  Griswold,  Judge. 

Action  by  Martha  Wlnchell  against  the 
city  of  Waukesha  to  restrain  defendant  from 
emptying  its  sewage  into  Fox  river.  From 
an  interlocutory  judgment  and  injunction,  de- 
fendant appeals.    Modified. 

The  plaintiff,  a  married  woman  having  a 
family,  is  the  owner  of  a  farm  of  about  115 
acres,  south  of  Waukesha,  bounded  on  the 
northwest  and  west  by  a  small,  shallow,  and 
sluggish  stream  called  "Fox  River,"  which 
runs  through  the  city  of  Waukesha,  and  is 
the  only  natural  drainage  course  therefrom. 
On  this  farm,  about  850  feet  east  of  the  riv- 
er, is  the  residence  of  herself  and  family. 
About  10  years  ago  the  city  of  Waukesha 
installed  a  sewer  system,  now  aggregating 
about  14  miles,  the  whole 'of  which  empties 
at  one  point  into  said  Fox  river  about  a 
quarter  of  a  mile  north  of  plaintiff's  land. 
The  number  of  connections  with  said  sewer 
system  has  been  continually  Increasing  since 
its  installation,  so  that  now  there  are  about 
550  closets  connected  therewith,  In  addition 
to  the  sewer  of  the  State  Industrial  School 
for  Boys.  Prior  to  the  construction  of  the 
sewer,  the  waters  of  Fox 'river  were  reason- 
ably clear,  suitable  for  bathing  and  for  the 
watering  of  stock.  As  the  Volume  of  sew- 
age increased,  defilement  of  these  waters  be- 
gan to  be  apparent,  so  that  beginning  some 
five  or  six  years  before  the  commencement 
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of  the  salt  tliey  became  offenslTe  to  the 
smell,  and  from  them  arose  an  extremely 
disagreeable  odor  or  stench,  which,  whenev- 
er the  wind  was  westerly,  tnd  especially  In 
warm  weather  and  stagnant  conditions  of  at- 
mosphere, pervaded  the  plaintiff's  residence, 
causing  great  distress  and  discomfort,  and  In 
some  cases  Illness.  The  waters  were  fur- 
ther rendered  unfit  for  bathing  or  for  water- 
ing stock.  It  appeared  that  the  flow  of  wa- 
ter in  the  river  is  only  about  double  the 
amount  of  sewage  water  flowing  Into  It;  that 
shortly  below  the  mouth  of  the  seVver  were 
what  are  described  as  "pockets,"  or  deep 
places  In  the  river.  Into  which  a  large  per- 
centage of  the  sewage  solids  are  accustomed 
to  settle  and  remain  during  the  process  of 
decomposition.  It  also  api>eared  that  the 
-volume  of  water  flowing  through  the  stream 
Is  tending  to  decrease  from  year  to  year,  and 
that  the  use  of  the  sewerage  system  is  upon 
the  Increase.  PlalntitF  was  the  owner  of  the 
farm  at  the  time  the  construction  of  the 
sewer  was  commenced,  but  is  not  shown  to 
have  had  any  knowledge  of  the  details  of 
that  s.Tstem,  or  where  it  was  to  empty,  nor 
of  the  probable  effect  upon  the  waters  of  the 
stream.  It  was  also  made  to  appear  that  at 
an  expense  of  some  $5,000  there  could  be  in- 
stalled septic  beds  or  tanks  whereby  the 
sewage  could  be  purified  and  rendered  In- 
noxious and  inoffensive.  The  present  salt 
was  brought  to  abate  and  enjoin  the  main- 
tenance of  this  sewer  as  a  nuisance,  and  to 
recover  damages  caused  to  the  plaintiff's 
premises  thereby,  It  being  alleged  that  they 
were  greatly  deteriorated  in  sale  value.  The 
trial  court,  after  flndlhg  facts  substantially 
as  above  recited,  and  that  until  December  1, 
1901,  Is  a  reasonable  time  to  allow  the  de- 
fendant city  to  change  Its  sewage  system  and 
provide  for  the  doing  away  with  the  nui- 
sance to  the  plaintiff,  declared  its  conclusion 
of  law  "that  the  defendant  should  be  re- 
strained from  contlnning  such  nuisance,  and 
from  further  emptying  or  depositing  Its  sew- 
age Into  said  Fox  river  in  such  a  condition 
and  manner  as  to  create  the  nuisance  to  the 
plaintiff,  and  that  said  injunction  take  ef- 
fect December  1,  A.  D.  1901,"  whereupon  an 
interlocntory  Judgment  was  entered  restrain- 
ing the  city  "from  discharging  Its  sewage 
throngh  its  sewer  system  Into  the  Fox  river 
at  any  time  after  the  1st  day  of  December, 
A-  D.  1901,"  and  further  directing  that  the 
question  of  plalntlfTs  damages  be  determin- 
ed by  a  Jnry  trial  at  the  next  regular  term 
of  court.  From  such  Interlocutory  Judgment 
tbls  appeal  Is  brought. 

H.  J.  Frame,  City  Atty.  (Ryan  &  Merton, 
Ol  counsel),  for  appellant  Armln  &  Walle, 
tot  respondent 

DODGE,  J.  (after  stating  the  facts).  The 
findings  and  evidence  disclose  a  very  obvious 
■ralsance,  which.  If  created  a«d  maintained 
by  an  Individnal,  would  entitle  the  plaintiff 


to  the  aid  of  a  court  of  equity  to  effect  iti 
abatement,  and  to  damages  if  pecuniary  in- 
jury be  established,  within  the  decisions  of 
this  court  which  are  cited  and  summarized 
in  Mlddlestadt  v.  Potato  Co.,  93  Wis.  1,  4,  66 
N.  W.  713.  Two  entirely  well  recognized 
elements  of  special  and  private  injury  are  es- 
tablished, namely,  substantial  defilement  of 
the  waters  of  a  stream  flowing  along  and 
over  plalntlfTs  land  so  as  to  prevent  the  bene- 
flcial  use  of  the  water,  and  so  as  to  injure 
and  impair  the  use  of  the  land  Itself;  also 
the  creation  of  noisome  and  noxious  odors  in- 
terfering with  the  comfort,  convenience,  and 
probably  the  health  of  plaintiff  and  her  fam- 
ily in  the  occupation  of  her  habitation. 
These  injuries  to  the  plaintiff  In  the  use  of 
her  property  and  to  the  property  itself  are 
none  the  less  special  and  private  because  by 
the  same  acts  may  .be  created  and  maintained ' 
a  public  nuisance  In  defiling  the  waters  of  a 
navigable  stream,  or  in  polluting  the  atmos- 
phere to  the  detriment  of  the  public  health. 
It  has  been  declared  by  this  court  in  Harper 
▼.  City  of  Milwaukee,  30  Wis.  305,  372,  that 
"the  general  rule  of  law  is  that  a  municipal 
corporation  has  no  more  right  to  erect  and 
maintain  a  nuisance  than  a  private  Individual 
possesses,  and  an  action  may  be  maintained 
against  such  corporation  for  injuries  occa- 
sioned by  a  nuisance  for  which  it  Is  respon- 
sible In  any  case  In  which,  under  like  circum- 
stances, an  action  could  be  maintained 
against  an  individnal."  Again,  In  Hughes  v. 
City  of  Fond  du  Lac,  73  Wis.  380,  383,  41  N. 
W.  407,  408,  It  Is  said,  "A  municipal  corpora- 
tion Is  no  more  exempt  ffom  liability  in  case 
it  creates  a  nuisance,  either  public  or  private, 
than  an  individual."  These  statements  are 
very  broad,  and,  appellant  insists,  must  yield 
to  various  exceptions  and  IlmitationB.  Cer- 
tain decisions  elsewhere  are  urged. upon  our 
attention,  notably  Coal  Co.  v.  Sanderson,  113 
Pa.  126,  6  Atl.  463,  and  City  of  Valparaiso  v. 
Hagen,  153  Ind.  387,  54  N.  B.  1062,  48  L.  It. 
A.  707.  The  logic  of  the  line  of  decisions  il- 
lustrated by  the  latter  case  may  be  sum- 
marized as  follows:  The  collection  and  dis- 
posal of  sewage  Is  for  the  public  safety. 
Cities  therein  are  performing  a  governmental 
function  for  the  general  public,  not  a  merely 
corporate  power.  The  use  of  streams  for 
such  public  purpose  is  within  the  right  of  the 
state  government.  No  constitutional  ob- 
stacle exists  unless  private  property  is  actual- 
ly taken.  Impairment  of  use  of  running  wa- 
ter or  of  the  atmosphere  is  mere  indirect  and 
consequential  damage,  and  does  not  amount 
to  a  taking  of  any  property.  The  general 
authority  to  municipalities  to  construct  sew- 
er 8ystem8_Is  a  direct  legislative  authority  to 
use  the  natural  drainage  courses,  since  In  no 
other  manner  can  the  outflow  be  dismissed. 
Hence,  no  liability  being  expressly  Imposed, 
none  results  from  the  use  of  the  water  courses 
for  such  purpose,  in  absence  of  negligence. 
Some  of  the  propositions  in  this  chain  of 
reasoning  have  received  appai-ent  approval  la 
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our  oiwn  decisions.  It  ijas  been  said  that 
garbage  and  sewage  disposal  Is  tbe  pertonn- 
aace  of  a  govemuieutul  function  for  the  gen- 
eral pabllc  (Kuehn  t.  City  of  Milwaukee,  92' 
Wis.  263,  OS  N.  W.  1030);  also  that  more 
limited  rules  of  liability  apply  in  the  exer- 
cise of  such  function  than  of  more  distinc- 
tively mnnlcipal  or  corporate  powers  (Kuetan 
V.  City  of  MllTraukee,  supra;  Folk  v.  Same 
[Wis.]  84  N.  W.  420);  that  mere  consequen- 
tial injury  is  not  a  taking  of  property  within 
the  constitutional  prohibition  (Alexander  v. 
City  of  Milwaukee,  10  Wis.  247;  Colclougb  v. 
Same,  92  Wis.  182,  186,  65  N.  W.  1039);  that 
the  state  for  certain  public  purposes  has  ab- 
Bolate  dominance  over  navigable  streams, 
without  liability  to  riparian  owners  (Gohn  t. 
Boom  CJo.,  47  Wis.  311,  2  N.  W.  546).  Some 
of  these  questions,  as  we  view  the  case  be- 
fore us,  are  not  essential  to  its  decision,  and 
aire  of  such  vast  importance,  and  the  effect 
of  a  decision  so  far  reaching,  that  it  ought 
not  to  be  made  until  squarely  presented  and 
fuUy  argued.  We  cannot  but  recognize  that, 
as  the  density  of  our  population  increases,  as 
our  citizens  engage  in  new  and  greater  in- 
dustries, and  as  the  municipal  aggregations 
of  population  multiply  and  expand,  the  orig- 
inal purity  of  the  streams  and  water  Isasins 
cannot  be  wholly  preserved.  They  an  the 
natural  and  unavoidable  courses  and  recep- 
tacles of  drainage,  through  and  Into  which 
must  flow  the  refuse  of  human  habitation 
and  indtistry.  How  far  these  changing  con- 
dltloBs  must  bring  about  a  yielding  of  the 
private  rights  of  continued  purity  of  those 
lakes  and  streams  to  the  necessity  of  use 
thereof  for  the  public  and  general  health  and 
convenloice,  and  upon  what  terms  such  yield- 
ing shall  come,  are  primarily  questions  of 
policy  for  the  legislature,  within  the  limits 
of  its  power  over  private  rights  defined  by 
the  constitution.  When,  if  ever,  the  legis- 
lature shall  enact  that  Btreams  generally  or 
any  streams  shall  be  used  as  sewers  without 
liability  to  the  owners  of  the  soil  through 
which  they  run,  the  question  of  constitutional 
protection  to  private  rights  may  be  forced, 
upon  the  courts  for  decision.  Until  such  en- 
actment is  made,  however,  in  clear  and  un- 
amblsHous  terms,  we  shall  be  alow  to  hold 
by  inference  or  implication  that  it  has  been 
made  at  all.  The  right  of  the  riparian  own- 
&e  to  the  natural  flow  of  water  substantially 
unimpaired  In  volume  and  parity  is  one  of 
great  value,  and  which  the  law  nowhere  haa 
more  persistently  recognized,  and  Jealously 
protected  than  in  Wisconsin.  Not  alone  the 
strictly  private  right,  but  important  public 
interests,  would  be  seriously  jeopardized  by 
promiscuous  pollution  of  our  streams  and 
lakes.  Considerations  Of  eestlietlc'attractivG- 
nesa,  Industrial  utility,  and  public  health  and 
comfort  are  involved.  Amid  this  conflict  of 
important  rights,  we  cannot  believe  that  the 
legislature  concealed,  in  words  merely  au- 
thorising municipalities  to  raise  and  expend 
mome?  tor  the  constrnction  of  sewers,  a  dec- 


laration of  policy  that  eadi  munidpaB^ 
might  in  its  discretion,  without  liability  «» 
Individuala  take  practical  possession  of  tttr 
nearest  streniu  as  a  vehicle  for  tlie  transpor- 
tation of  its  sewage  in  crude  and  deleterious 
condition.  At  that  stage  In  its  logic  we  caib 
not  agree  with  the  Indiana  court  In  City  ot 
Valparaiso  v.  Uagen.  The  authority  granted 
to  municipalities  is'  to  construct  sewers,  bat 
subject  to  the  general  legal  restrictions  rest- 
ing upon  such  corporations  forbidding  Inva- 
sion of  private  rights  by  creation  of  nuisance 
or  otherwise.  This  view  of  the  leglslattve 
purpose  is  enforced  by  the  consideration  that,. 
although  liquid  sewage  must  flow  oflC  alone. 
the  general  drainage  courses  of  the  vicinity, 
it  is  by  no  means  physically  necessary  tbat 
it  should  carry  with  it  the  solids  in  an  ot- 
fensive  or  unhygienic  condition.  Haekstacb. 
V.  Improvement  Co.,  60  Wis.  439.  29  N.  W. 
SM.  It  Is  matter  of  common  knowledge,  and 
of  proof  In  this  case,  tbat  there  are  prac^ 
ticable  methods  for  the  decomposition  ami 
practical  destruction  of  such  solids  before  Oe- 
livering  them  into  open  water  courses;  tbr 
most  modem  method,  as  explained  in  the  evi- 
dence here,  being  treatment  in  septic  bac- 
teria tanks,  whereby  the  decomposition  and 
resolution  into  Inoffensive  and  innocuous  flu- 
ids, gases,  and  mineral  solids  is  greatly  ex- 
pedited. This  method,  it  appears,  could  be 
Installed  at  Waukesha  at  a  cost  approximat- 
ing $6,000.  It  is  not  probable  that  the  legis- 
lature has  wittingly  authorised  tUe  defile^ 
ment,  and  almost  destruction,  of  our  streams 
to  enable  such  trifling  measure  of  econonv 
to  municipalities.  The  great  weight  of  an- 
tborlty,  American  and  English,  supports  the 
view  that  legislative  authority  to  install  » 
sewer  system  carries  no  Implication  of  as- 
tiiority  to  create  or  maintain  a  nuisance,  and 
that  It  matters  not  whether  such  nuisance  re- 
sults from  negligence  or  from  the  plan  adopt- 
ed. If  sach  nuisance  be  created,  the  same 
remedies  may  be  invoked  as  if  the  petpetrs- 
tor  were  an  individual.  The  following  are 
selected  from  an  almost  unlimited  sjray  of 
decisions:  City  of  Jacksonville  t.  Lambert. 
62  111.  519;  Same  ▼.  Doan.  145  UL  23.  29.  33 
N.  B.  878;  O'Brien  v.  City  of  St.  Paul.  18 
Minn.  170  (GU.  163);  CUrk  v.  Peckham.  9  R. 
L  465;  Good  ▼.  City  of  Altoona.  162  Pa.  49S. 
29  Atl.  741;  Owens  v.  aty  of  Lancaster.  182 
Pa.  257,  37  AO.  868;  Haskell  v.  Olty  of  New 
Bedford,  lOS  Mass.  208;  Morse  r.  City  of 
Worcester,  139  Mas&  389,  2  N.  E.  694;  Mor- 
gan V.  City  of  Danbury,  67  Coon.  484.  35  AtJL 
49Q;  Piatt. V.  City  of  Waterbury.  72  Conn. 
531.  45  Atl.  154,  48  L.  R.  A.  G91:  ChapmaD 
V.  Caty  of  Rochester,  110  N.  Y.  273,  18  N.  E. 
88.  1  L.  R.  A.  206:    Missouri  v.  Illlnots,  1Sf> 

U.  8.  — .  21  Sup.  Ct  831.  45  I..  Ed. ;  Car- 

mlchael  v.  City  of  Texarkana  (C  C.)  94  OdL 
561. 

From  what  has  already  been  lald  om-  eeo- 
dusion  is  obvious  that  tUe  creation  and  main- 
tenance of  a  nuisance  by  the  defendant  city. 
^causing  special  and  private  damage  to  tlie 
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plalnttff,  folly  appears  from  tbe  Ondine  and 
eTldence,  and  .that  plaintiff  l8  entitled  to  tbe 
same  retDediea  as  if  the  defendant  were  a 
priTate  Individual.  One  of  tbe  forms  of  re- 
lief antltoriMd  bj  secticKi  8180,  Rev.  St  1898, 
is  accorded  by  the  Judgment  appealed  from, 
and,  snblect  to  modification  to  be  hereafter 
suggested,  was  entirely  proi>er  under  the  cir- 
cnmstancea. 

Defendant  assigns  error  uiion  tbe  admls- 
Bton  of  certain  evidence  tending  to  shiiw 
that  its  sewer  system  might  practicably  be 
equipped  with  septic  tanks,  or  other  appa- 
ratus to  deodorlM  and  render  Innocuons  tbe 
outflow,  construing  this  as  tending  to  charge 
negligence  uix>n  tbe  city.  Tbe  rule  is,  of 
course,  familiar  that  in  an  action  tried  with- 
out a  Jury  tbe  admission  of  improper  evi- 
dence alone  would  not  work  reversal,  but  we 
do  not  deem  this  evidence  Improper.  While 
there  was  no  Issue  of  negligence  either  in 
(-onstroctlon  or  management  of  the  sewer, 
the  prayer  for  an  injunction  was  addressed 
to  a  Gonrt  of  equity,  and  tbe  effect  of  such 
remedy  upon  tbe  defendant  was  an  Import- 
ant consideration  in  guiding  tbe  court  to  a 
decision  whether  it  oughtt  to  apply  tbe  drastic 
lirucees  of  injunction,  or  ought  to  leave  tbe 
plaintiff  to  her  otber  remedies.  It  was  ex- 
tremely material  to  that  ccwsideration  to  as- 
certain whether  such  injraietion  would  utter- 
ly deatroy  tbe  entire  sewer  system  of  Wau- 
kesha, and  subject  Its  citizens  to  serious  In- 
conrenlence,  and  peril  of  disease.  Tbe  fact 
that  the  system  as  now  existing  could  still  be 
used  by  adding  anidlances  involving  no  very 
great  tapeote  Jastifles  relief  by  injunction, 
and  in  that  reai)ect  the  evidence  was  admissi- 
ble. 

It  Is  contended  that  the  compUdnt  war- 
rants no  relief  in  equity,  because  it  falls  to 
allege  in  haec  verba  any  at  the  .several  condi-' 
tlons  of  equitable  relief  prescribed  by  section 
3180,  Rev.  St.  18a&  The  complaint  does, 
however,  allege  facts  showing  fully  irrep- 
arable injury,  and  that  the  same  Is  continu- 
ously and  ccwstantly  recurring,  and  that  any 
remedy  obtainable  in  a  court  of  law  would  be 
inadequate.  This  must  suffice  without  stat- 
ing either  of  these  conclusions  from  the  spe- 
cific facts  so  alleged. 

An  objection  Is  raised  to  tbe  Jurisdiction 
of  tbe  county  court  of  Waukesha  county  for 
that  such  court  Is  limited  to  cases  in  which 
"the  value  or  amount  In  controversy  or  the 
amount  claimed  or  sought  to  be  recovered 
after  deducting  all  payments  and  set-offs 
staall  not  exceed  $26,000.','  We  find  nothing 
in  this  record  to  support  the  view  that  such 
Umlt  Is  transcended.  The  plaintiff's  prop- 
erty, which  the  action  is  brought  to  protect, 
la  of  value  only  about  $10,000.  The  damages 
claimed  are  but  $6,000.  If,  as  appellant  con- 
tends, we  consider  the  effect  upon  defend- 
ant, we  find  uncontradicted  evidence  that 
the  nuisance  complained  of  can  be  abated 
by  appliances  costing  only  about  $5,000. 
Thus,  on  any  theory  of  the  value  or  amount 


in  controversy.  It  is  less  than  $25,006,  and 
we  need  not  consider  the  several  coustruc- 
tlons  possible  to  tbe  .statute. 

While  tbe  unlimited  form  of  Injunction 
embodied  in  tbe  judgment  Is  not  discussed 
as  an  Independent  ground  of  error,  yet  it  is 
before  us  upon  this  appeal,  and  ire  do  not 
feel  justified  in  approving  the  judgment  with- 
out such  quallflcation  aa  will  make  obvious 
tbe  meaning  which  we  are  persuaded  tbe 
trial  court  Intended  to  express.  The  judg- 
ment restrains  defendant  "from  discharging 
its  sewage  through  its  sewer  system  into  the 
Fox  river  at  any  time  after  December  1, 
Itfol."  Similar  language  received  considei-a- 
tion  in  Morgan  v.  City  of  Danbury,  supra, 
and  was  sustained  on  tbe  ground  that  tbe 
word  "sewage"  would  be  understood  to  refer 
only  to  "the  refuse  and  foul  matter,  solid  or 
liquid,"  carried  through  the  sewer  by  tbe 
water  therein  flowing.  In  that  case,  as  here, 
it  was  contaided  that  some  disinfecting  ap- 
paratus would  effectively  purify  the  waler. 
In  the  case  at  bar  the  findings  make  appar- 
ent the  views  of  the  trial  court  that  some 
such  addition  to  defendant's  present  system 
could  be  made  practically  effective  to  pre- 
vent the  damage  of  which  plaintiff  com- 
plained, and  that  he  bad-  such  appliance  in 
mind  In  bis  finding  "that  until  December  1, 
1901,  is  a  reasonable  time  to  allow  said  Ae- 
fendant  city  to  change  Its  sewage  system, 
and  provide  for  the  doing  away  with  tie  nui- 
sance to  plaintiff."  The  same  lidea  evidently 
persisted  In  the  conclusion  of  law  and  order 
for  judgment,  for  It  Is  there  declared  tbat 
defendant  "should  be  restrained  from  con- 
tinuing such  nuisance,  and  from  further  emp- 
tying or  depositing  its  sewage  Into  sold  Fos 
river .  in  such  condition  and  maauei'  as  to 
create  the  nuisance  to  the  plalntlfC.'*  We 
have  no  doubt  the  judgmesit  was  Intended  to 
express  tbe  same  thing,  and  only  iqiom  that 
construction  do  we  approve  of  it  To  tbe 
end,  however,  that  any  ambiguity  may  be 
removed,  we  deem  It  best  to  modify  tbe  Judg- 
ment as  below.  Tbe  judgment  of  the  comity 
court  is  modified  by  adding  to  the  secosd 
paragraph  tbe  following  words,  to  wit:  "Un- 
less the  same  shall  have  first  been  so  deodor- 
ised and  purified  as  not  to  contain  foul,  of- 
fensive, or  noxious  matter  capable  of  injur 
Ing  the  plaintiff  or  her  property  or  causing 
nuisance  thereto,"  and  that,  as  so  modified, 
tbe  same  Is  affirmed. 


BOURD.^  V.  JONES. 
(Supreme  Court  of  Wisoousio.    April  9,  1901.) 

REPLEVIN— EVIDENCE  —MEMORANDA  —  PROP- 
ERTY   RECEIVED  —  TENDERED    JTJDOMBNT— 
STATUTES— VALUE— COMMON     KNOWLEDQB- 
NEW  PROOF  REQUIRED— SPBCIAL  DAMAGES. 
1.  Plaintiff  leased  a  summer  hotel  from  de- 
fendiiDt,  the  Ipnse  stimulating  that  an  Inrencor}' 
of  the  property  thereia  should  be  taken  bpfore 
plaintiff    took    possession,    nnrt    that    plaintiff 
wonltl   return  to  defendant  the  sume  quniitit^r 
and  kind  of  property-  at  the  termiuution  of  the- 
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lease.  Ko  Inventory  was  taken,  though  defend- 
ant had  an  inventory  which  was  taken  at  the 
close  of  the  preceding  season,  in  1896.  Plain- 
tiff occupied  the  hotel  for  -two  seasons,  and  on 
the  termination  of  the  lease  repleTied  certain 
property  therein,  alleged  to  be  his.  On  _  the 
hearing,  defendant's  son  and  daughter  testified 
as  to  certain  inventories  each  had  made  of  the 
property  in  the  hotel,  and  memoranda  of  such 
tnyentories  were  received  in  evidence  as  part 
of  their  testimony,  iJie  son  having  made  an  in- 
ventory which  showed,  usiu^  the  1896  inven- 
tory as  a  basis,  the  property  in  the  hotel  before 
plamtifF  went  into  possession,  and  the  amount 
which  he  left,  the  excess  of  property,  and  also 
the  articles  missing.  Held,  that  these  memo- 
randa were  properly  received  in  evidence,  since 
a  witness,  after  using  a  memorandum  to  re- 
.  fresh  his  memory,  may  have  the  same  made  a 
part  of  bis  testimony,  when  be  knows  the  same 
was  correct  when  made. 

2.  In  replevin,  where  an  offer  of  judgment 
has  been  made  b^  defendant  and  refused,  it 
was  not  error  to  find  that  the  judgment  recov- 
ered on  the  trial  was  lees  than  that  offered, 
though  such  offered  judgment  was  not  In  evi- 
dence, under  Rev.  St.  1898,  S  2789,  providing 
that  a  defendant  in  an  action  may  offer  judg- 
ment In  writing,  which,  if  not  accepted,  cannot 
be  offered  in  evidence  or  mentioned  on  the  tri- 
al, but,  if  plaintiff  fails  to  recover  a  more  fav- 
orable judgment,  be  cannot  recover  costs. 

3.  In  replevin,  where  an  offer  of  judgment 
has  been  made  by  the  defendant  and  refused, 
it  was  not  error  to  return  a  finding  for  a  less 
amount  <>f  property  than  was  contained  in  the 
offer. 

4.  A  finding  of  a  referee  in  replevin,  that  the 
value  of  the  property,  consistinK  of  household 
furniture,  was  less  than  that  claimed  by  the 
plaintiff,  will  be  sustained,  where  the  plaintiff 
based  his  valuation  on  its  purchase  price,  stat- 
ing that  its  fonr  or  five  years'  use  did  not  dam- 
age it  any,  since  such  evidence  is  contrary  to 
an  reasonable  probabilities. 

5.  Where  plaintiff  in  replevin  testified  that 
the  special  damage  for  the  wrongful  detention 
of  the  property  was  a  sum  which  amounted 
to  four  times  as  much  as  the  court  found  such 
property  to  be  worth,  it  was  not  error  for  the 
cpurt  to  disregard  this  evidence  as  incredible  in 
assessing  such  damages. 

Appeal  from  circuit  court,  Waukeaha  coun- 
ty; Jnnies  J.  Dick,  Judge. 

Replevin  by  B.  J.  Bourda  against  A.  M. 
Joucs.  From  a  Judgment  on  the  finding  of 
the  referee  In  favor  of  the  plaintiff  for  less 
than  the  relief  demanded,  the  plaintiff  ap- 
peals.    AflBrmed. 

Action  of  replevin  for  a  quanttty  of  hotel 
furniture.  Plaintiff  leased  of  respondent,  for 
the  Benson  of  1897,  a  summer  hotel  with  Its 
furnishings,  agreeing  to  return,  at  the  ter- 
mination of  the  lease,  as  much  personal 
property  In  kind  and  quality  as  that  covered 
by  the  lease,  and  to  purchase  for  his  use  any 
additional  furniture  be  might  need.  The 
lease  was  made  February  27,  1807,  and  pro- 
vided that  the  season  should  commence  May 
12th  and  end  October  12th  thereafter,  and 
that  before  such  commencement  an  inven- 
tory and  appraisal  of  the  personal  property 
covered  by  It  should  be  made.  After  the 
hotel  was  closed  the  preceding  season  re- 
spondent caused  an  inventory  of  his  personal 
property  therein  to  be  taken.  The  inven- 
tory required  by  the  lease  was  not  made, 
but  the  evidence  tended,  to  shovr  that  the 
fact  that  respondent  bad  an  inventory  made 


the  previous  fall  was  brought  to  appellant's 
attention,  and  that  it  was  understood  that 
it  should  stand  as  representing  the  leased 
personal  property.  The  lease  was  renewed 
for  the  season  of  189S.  At  the  end  of  snch 
season  plaintiff  closed  the  hotel  without  tak- 
ing away  his  personal  property.  Later  he 
made  a  list  of  the  property  he  dalmed. 
which  was  in  defendant's  possession,  and 
demanded  the  same.  The  demand  was  re- 
fused, whereupon  this  action  was  brought 
to  recover  the  same. 

All  the  material  allegations  of  the  com- 
plaint were  put  in  Issue  by  the  answer.  De- 
fendant tendered  judgment  pursuant  to  sec- 
tion 2788,  Rev.  St.  1898,  for  a  large  part  of 
the  property  claimed,  with  costs  up  to  the 
time  of  such  tender.  The  tender  was  re- 
fused. The  cause  was  tried  before  a  ref- 
eree. Appellant,  to  establish  his  cause  of 
action,  testified  that  all  the  property  describ- 
ed in  the  complaint  belonged  to  him  and  that 
the  various  articles  were  worth  the  amoonts 
set  opposite  them  respective  in  a  list  at- 
tached to  the  complaint,  the  aggregate  be- 
ing $822;  that  he  fixed  the  value  as  indicated 
because  that  was  what  the  property  cost; 
that  the  articles  had  been  used  In  the  hotel 
business  from  one  to  five  years,  but  that  they 
were  worth  as  much  as  when  new.  Plaln- 
tllTs  wife,  assisted  by  a  servant,  inventoried 
the  property  In  the  hotel  after  the  close  of 
the  tenancy,  and  their  inventory  was  the 
basis  of  appellant's  claim.  Mrs.  Bourda  tes- 
tified to  the  correctness  of  the  inventory, 
but  said  that  when  making  It  she  did  not 
have  any  list  of  respondent's  property  to  go 
by  and  did  not  know  what  all  the  property 
was.  To  maintain  respondent's  side  of  the 
case  his  son  testified  that  in  the  fall  of  1896 
he  made  an  Inventory  of  his  father's  proper- 
ty that  was  leased  to  appelant  in  1897,  and 
that  he  caused  it  to  be  recorded  in  a  book 
which  was  produced.  He  presented  a  list 
which  he  said  was  a  copy  of  the  book,  and 
it  was  allowed  to  go  in  evidence  as  a  port 
of  his  testimony.  He  also  presented  a  pa- 
per which  he  said  contained  a  tme  list  of  his 
father's  property  that  was  in  the  hotel  when 
appellant's  tenancy  commenced;  that  he 
made  it  from  the  inventory  of  1896;  that  on 
the  list  there  were  columns  of  figures,  one 
showing  property  in  the  hotel  In  1896,  an- 
other property  when  the  first  inventory  was 
taken,  and  the  third  what  was  found  In  the 
hotel  after  the  replevin  papers  were  served. 
At  another  point  he  testified  that  the  first 
paper  presented  wop  a-copy  of  the  inventory 
of  1896  taken  from  the  book  that  was  pro- 
duced, and  that  the  second  list  was  a  copy 
of  the  articles  in  the  inventory  of  1896  of 
the  kind  found  In  the  hotel  by  him  and  in- 
ventoried after  the  suit  was  commenced. 
The  second  list  had  four  columns,  one  rep- 
resenting articles  owned  by  respondent  in  the 
hotel  at  the  commencement  of  the  tenancy, 
one  similar  articles  there  when  the  Inven- 
tory was  taken  by  the  witness  aft»r  the  ten- 
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ancy  terminated,  one  the  number  of  articles 
abort,  and  tbe  other  the  number  of  articles 
In  excesa  of  what  respondent  waa  entitled  to. 
Both  UstB  were  received  In  evidence  against 
appellant'a  objections.  Miss  Maria  K  Jones 
testified  to  having  made  an  Inventory  of 
all  the  articles  In  tbe  hotel  after  It  closed  for 
the  season  of  1898.  She  produced  a  Ust 
fvhlch  she  said  was  a  correct  exhibit  of  her 
worlc,  written  under  personal  directions  as 
she  called  the  articles  off  from  the  minutes 
of  her  Inventory.  The  paper  was  allowed  to 
be  Introduced  as  part  of  the  witness'  evi- 
dence. Respondent  produced  no  evidence  on 
the  snbject  of  value,  except  as  to  one  article 
which  he  said  was  not  worth  over  one-fourth 
of  what  It  cost  when  new. 

Tbe  referee  found  In  favor  of  plaintiff, 
that  he  was  entitled  to  recover  certain  spec- 
ified articles,  not  Including  a  large  part  of 
the  property  daimed  and  much  of  the  prop- 
erty for  which  judgment  was  tendered.  He 
followed  the  Ust  made  a^d  verified  by  re- 
si>ondent'a  son,  showing  the  excess  of  arti- 
cles found  In  the  hotel  after  the  tenancy 
closed,  over  those  belonging  to  resiwndent 
according  to  the  Inventory  of  September, 
180e,  which  were  tamed  over  to  appellant 
on  May  1,  1897,  according  to  the  evidence 
of  respondent's  son,  as  such  evidence  Is  un- 
derstood. The  value  of  the  articles  found 
to  belong  to  appellant,  at  the  rate  testified 
to  by  him,  was  over  |300.  The  value  found 
by  the  court  was  $S0.  The  only  evidence  of 
damage  was  a  general  statement  by  plain- 
tiff that  he  was  damaged  $200.  He  said  he 
made  that  out  because  he  had  to  buy  arti- 
cles to  that  amount,  but  that  the  property 
was  worth  as  much  as  when  It  was  bought. 
The  damages  were  assessed  at  one  dollar. 
The  lease  was  put  in  evidence.  The  referee 
farther  found  that  appellant  was  entitled  to 
a  less  favorable  Judgment  than  that  tendered 
to  him  before  the  trial. 

The  findings  and  condusions  of  the  ref- 
eree were  substantially  confirmed  by  the 
trial  court  That  was  done  by  making  new 
findings  embodying  tbe  same  conclusions  as 
those  reached  by  the  referee,  and  the  fol- 
lowing, in  substance:  Plaintiff  agreed  in  the 
lease  to  return  to  defendant  all  the  personal 
pr<q)erty  covered  by  tbe  lease.  In  equal  num- 
ber kind  and  quality.  Plaintiff  vacated  tbe 
leased  premises  at  the  termination  of  his 
tenancy  and  delivered  possession  thereof, 
with  most  of  the  chattels  mentioned  In  the 
complaint,  for  the  purpose  of  complying  with 
the  requirement  of  the  lease  that  tbe  lessee 
should  make  good  to  the  lessor  all  property 
coTered  by  the  lease,  at  the  termination 
thereof.  The  articles  covered  by  the  referee's 
finding  were  in  excess  of  what  defendant 
was  entitled  to  recover.  Judgment  was  ren- 
dered accordingly,  costs  being  awarded  to 
plaintiff  up  to  the  time  of  the  tender,  and 
subsequent  thereto  to  the  defendant. 

Joseph  B.  Doe,  for  appellant.     Byaa  & 
Herton,  for  respondent. 
85  N.W.— 43 


MARSHALL,  J.  (after  stating  the  facts). 
It  is  Insisted  that  there  was  no  evidence 
showing  that  appellant  waa  not  tbe  owner 
and  entitled  to  recover  the  property  he  claim- 
ed; that  his  alleged  cause  of  action  was 
prima  fade  established,  and  that  there  waa 
no  competent  evidence  to  tbe  contrary.  That 
contention  is  based  on  the  Idea  that  the  list 
of  property  produced  and  received  In  evi- 
dence, said  to  be  a  correct  Inventory  of  tha 
property  In  the  hotel  when  appellant  to<ric 
possession  In  1807,  and  the  Inventories  of 
tbe  property  found  In  the  hotel  after  viftA- 
lant  left  It  In  1806,  were  Improperly  received 
in  evidence.  In  that,  counsel  for  appellant  la 
In  error.  The  inventory  of  1806  waa  fairly 
shown  to  have  been  accepted  as  the  inventory 
required  by  the  lease  to  be  taken  on  or  before 
May  12,  1897.  It  was  sufficiently  verified  to 
be  admissible  as  part  of  the  evidence  of  A. 
W.  Jones,  as  was  also  the  inventory  taken 
by  him  in  1808,  and  the  tabulation  showing 
the  excess  of  articles  then  in  the  hotel  over 
what  the  lease  required  appellant  to  deliver 
to  respondent  The  same  is  true  of  the  in- 
ventory made  by  Miss  Jones.  So  the  sltuar 
tlon  was  that  there  waa  evidence  on  the  side 
of  resiMndent  quite  as  satisfactory  as  on  the 
side  of  appellant  We  are  unable  to  discover 
any  basis  for  the  claim  confidently  made  by 
counsel  for  appellant  that  his  case  waa  clear- 
ly established  and  that  the  defense  was  whol- 
ly unsupported,  except  the  assumption  that 
the  verified  Inventories  and  tbe  tabulation  of 
the  result  of  comparing  tbe  Inventory  of  the 
property  respondent's  witnesses  said  appel- 
lant received  and  that  of  the  pr(^>erty  he  re- 
turned, were  improperly  received  in  evidence. 
The  several  lists  received  in  evidence  as 
part  of  the  testimony  of  respondent's  wit- 
nesses were  quite  as  well  verified  as  the  list 
put  in  evidence  by  appellant  to  substantiate 
his  claim.  The  lists  on  both  sides  were  made 
and  verified  in  substantially  the  same  way 
and  were  received  in  evidence  in  connection 
with  and  as  a  part  of  evidence  of  witnesses 
who  made  them,  under  the  same  rule.  They 
were  not  received  as  Independent  Instruments 
of  evidence.  They  were  used  for  the  purpose 
of  aiding  the  witnesses  who  testified  to  their 
correctness,  In  giving  evidence  of  facts  with- 
in their  knowledge,  or  that  were  within  their 
knowledge  when  the  lists  were  prepared  or 
the  memoranda  were  made  from  which  the 
lists  were  compiled.  A  witness.  In  testifying, 
may  properly  use  a  memorandum  which  he 
knew  when  made,  or  by  subsequent  verifica- 
tion thereof,  to  be  correct  even  though  he 
does  not  possess  present  remembrance  of 
the  correctness  of  the  matters  referred  to 
therein,  after  seeing  the  paper  and  examin- 
ing it,  and  even  though  the  writing  la  not 
one  that  the  witness  made  himself.  In  sucli 
a  case,  if  the  witness,  after  using  the  paper 
to  refresh  his  memory,  cannot  state  the  facts 
readily  from  personal  recollection,  but  can 
state  that  be  knows  the  paper  waa  In  accord- 
ance with  the  truth  when  It  waa  made,  It 
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may  be  pnt  to  evidence  as  a  part  of  bis  testi- 
mony. Jones,  Et.  8>  877-886,  Inclnsive.  We 
see  no  reason  -why  the  referee  was  not  war- 
ranted In  receiving  In  evidence  all  the  veri- 
fied lists  upon  both  sides  and  giving  su<± 
weight  thereto  in  connection  with  the  other 
evidence  as  he  believed  the  same  were  en- 
titled to.  and  In  finally  condnding  that  the 
evidence  produced  by  respondent.  In  respect 
to  the  amount  of  propeity  plaintiff  was  en- 
titled to,  was  In  accordance  with  the  troth, 
and  in  deciding  accordingly. 

It  Is  said  there  was  error  in  finding  that 
there  was  an  oSer  of  judgment  Which  was 
more  favorable  to  appellant  than  the  final 
decision,  because  the  offer  was  not  Introduced 
in  evidence.  The  learned  counsel  must  hare 
failed  to  read  section  2788,  Rev.  St  1886,  un- 
der wWdi  the  offer  was  made.  That  provider 
that  the  offer,  If  not  accepted,  cannot  be  pat 
in  evidence  or  consMered  on  the  trial,  but  that 
notice  shall  be  taken  of  it  In  determining 
whether  the  party  to  whom  Judgment  Is 
offered,  In  case  he  recovers,  Is  «itltled  to  fnB 
costs  or  only  costs  up  to  the  date  of  the  offer, 
niere  can  be  no  controversy  bnt  that  the 
offer  of  Judgment  was  actually  served.  It 
has  an  admission  of  service  Indorsed  upon 
It  by  appellant's  coimsel.  The  fact  that  the 
case  proceeded  to  trial  after  the  offer  was 
made  is  ample  evidence  that  it  was  refased. 
The  paper  was  a  proper  tastnunent  to  be  in 
tiie  files  of  the  case,  and  when  It  was  called 
to  the  attention  of  the  referee  it  was  his  duty 
to  rec(«nlze  the  effect  thereof  under  sectloD 
2780,  as  he  did. 

Complaint  hs  made  because  the  referee  did 
not  allow  appellant  at  least  all  the  property 
gpedfted  in  the  offer  of  Jodgmait.  At  this 
point  counsel  seems  to  recognize  the  fact  that 
the  existence  of  the  offer  of  judgment  could 
not  properly  be  entirely  overlooked.  The 
answer  to  his  proposition,  however,  th(»t  the 
referee  should  have  'considered  It  in  de- 
termining the  facts,  Is  that  the  statute  ex- 
pressly prohibits  such  consideration.  When 
an  offer  of  judgment  Is  made  under  section 
2789,  and  Is  refused,  it  drops  entirely  ont  ef 
the  case  till  the  final  conclustkin  is  reached  on 
the  facts,  and  then  It  must  necessarily  be  con- 
sidered, in  determining  the  question  of  costs. 

It  is  contended  that  the  evidence  of  value 
on  the  part  of  plaintiff  was  clear,  satisfactory 
and  undisputed,  and  that  there  was  no  evi- 
dence whatever  to  warrant  the  court  in  find- 
ing the  value  of  |50  or  any  less  than  the 
amount  indicated  by  the  testimony  of  plain- 
tiff. We  are  unable  to  find  the  clear  and 
satisfactory  evidence  spoken  of.  Appellant 
testified  that  the  proper^,  thougli  It  had  been 
in  use  in  a  hotel  from  one  to  five  years,  was 
wortli  as  much  as  when  new,  and  his  values 
were  put  upon  that  basis.  The  evidence  was 
clear,  to  be  sure,  but  clearly  outside  the 
realms  of  all  reasonable  probabilities.  It  has 
often  been  said  that  courts  and  Jnries  are  not 
obliged  to  find  tbat  a  fact  exists,  and  can- 
not properly  do  so,  merely  because  there  is 


evidence  to  that  effect  from  the  moadi  of  a 
witness  or  any  number  of  witnesses.  A 
sworu  statement,  whidi  is  obvloody  false 
when  viewed  In  the  light'  of  retson  and  com- 
mon sense  and  facts  wltbln  comnwn  knowl- 
edge, cannot  be  received  In  court  as  true  be- 
cause some  witness  willfully  or  Ignorandy  or 
recklessly  so  testifies.  Badger  v.  Cotton 
Mills,  96  Wis.  509,  70  N.  W.  637;  Roth  v. 
Slanufacturlng  Co.,  96  Wis.  M5,  71  N.  W. 
10»1;  Flaherty  t.  Harrison,  98  Wis.  568.  74 
N.  W.  860;  Wunderllch  v.  Insnrance  Co., 
104  Wis.  382,  80  N.  W.  487.  It  is  not  Infre- 
qtiently  supposed  that  a  sworn  statement  is 
necessarily  proof,  and  that,  if  uncontradicted, 
it  establishes  the  fact  Involved.  Such  is  by 
no  means  the  law.  Testimony,  regardless 
of  the  amount  of  it,  whicfa  is  contraiy  to  all 
reasonable  probabilities  or  conceded  facts- 
testimony  which  no  sensible  man  can  believe 
—goes  for  nothing;  while  the  evidence  of  a 
single  witness  to  a  fact,  there  behig  nothing 
to  throw  discredit  thereon,  cannot  be  disre- 
garded. If  it  is  the  only  evidence  tn  respect 
to  the  fact  Involved,  It  is  ordinarily  deemed 
sufllcient  to  establish  such  fact.  Engmann  v. 
Immel's  Estate,  60  Wis.  24fi,  18  N.  W.  182. 
Where  the  value  in  controversy  relates  to  an 
article,  the  value  of  which  is  within  comm<»i 
knowied^,  the  fact  may  be  found  by  court 
or  jury  without  direct  testimony  thereto,  the 
article  being  suflSdently  described  by  evi- 
dence to  enable  one  to  apply  to  it  common 
knowledge  of  value.  At  the  same  time,  evi- 
dence of  witnesses,  though  uncontradicted, 
placing  the  value  of  an  article  beyond  all 
reason,  should  be  entirely  Ignored.  Hossler 
V.  Trump,  62  Ohio  St  139,  56  N.  E.  658.  The 
court  In  that  case,  to  illustrate,  suggested 
that  evidence  that  labor,  ordTnarlly  worth  $3 
per  day  as  a  matter  of  common  knowledge,  is 
worth  $100  per  day,  is  not  entitled  to  any  con- 
sideration. If  there  is  anything  that  Is  with- 
in common  knowledge,  it  is  that  the  value  of 
household  furniture  and  utensils,  that  have 
been  in  use  for  a  nmni>er  of  years,  however 
well  the  same  may  have  been  cared  for,  is 
largely  below  tbe  value  thereof  when  new. 
The  testimony  of  appellant  that  his  proi>crty 
was  worth  as  much  as  when  new,  did  not 
prove  or  tend  to  prove  the  true  value.  So 
the  referee,  without  any  accurate  description 
of  tbe  property  or  its  condition,  was  left  to 
guess  at  the  value  thereof.  The  bnrden  of 
proof  was  on  plaintiff.  His  case  was  sub- 
mitted on  the  issue  of  value  for  a  judicial 
guess,  and  it  is  considered  that  he  cannot 
complain  of  the  result  This  court  is  cer- 
tainly in  no  better  position  to  know  the  truth 
than  the  referee  was.  As  we  view  it,  there 
was  practically  a  failure  of  proof  on  the  sub- 
ject of  value. 

A  further  complaint  is  made  because  the 
court  assessed  appellant's  damages.  Cor  the 
wrongful  detention  of  the  property,  at  ^,  In 
the  face  of  his  evidence  that  such  damages 
amounted  to  f200.  On  this  point  we  mi^t 
repeat  what  has  been  said  in  regard  to  dete^ 
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mining  «  fact  In  controversy  -where  there  Is 
no  credible  evidence  In  regard  to  It  Aecord- 
JDg  to  appellant's  evidence,  viewing  It  with 
reference  to  the  property  he  pecoTcred,  his 
damages  for  the  wrongful  detention  thereof 
were  about  four  times  what  the  court  found 
Its  value  to  be,  and  well  up  to  the  value  that 
by  any  possibility  could  have  been  estabUshed 
by  proof;  yet  he  said  that  If  he  recovered 
the  property  It  would  be  worth  substantially 
as  much  as  when  new. 

No  special  damages  were  claimed  In  the 
complaint  or  established  by  the  evidence,  so 
the  proper  rule  required  the  referee  to  allow, 
as  damages, .  Interest  upon  the  value  of  the 
property  while  the  wrongful  detention  there- 
of continued.  Bonesteel  v.  Orvis,  22  Wis. 
522;  Blgelow  v.  Dcollttle,  36  Wis.  115;  Wells, 
ItepL  {  58T.  That  was  overlooked  by  the 
referee  and  by  the  trial  court,  but  the  loss 
to  appellant  thereby  is  too  trifling  to  Justify 
regarding  the  error  as  Bubstautlally  preju- 
dicial to  him. 

Some  ether  points  are  referred  to  by  coun- 
sel, but  we  have  noticed  all  that  seem  to  be 
regarded  as  of  special  significance.  We  are 
unable  to  discover  any  reversible  error  Is 
the  record. 

Judgment  is  affirmed. 


BIiAIR  et  aL  V.  MILWAUKEE  LIGHT, 

HBAT  &  TRACniON  CO. 

(Sapremc  Gonrt  of  Wiscoasin.    April  8,  lliOl.) 

EMINENT  DOMAIN  — CONDBMNATION—PCBUO 
ROADS  —  ESTABLISHMENT  —  DESCRIPTION  - 
CONCLUSIVENESS  —  MONtlMENTS  -  COURSES 
AND  DISTANCES. 

1.  Where  the  alleged  monuments  In  the  de- 
scription of  a.  hiKhway  contained  in  the  order 
laying  out  the  highway  could  not  be  located  by 
the  order,  but  only  by  resort  to  the  original 
snrvey,  they  were  not  monnments,  within  the 
meaning  of  the  rale  that,  in  case  of  ambiguity, 
courses  sad  distances  must  yield  to  monuments, 
and  therefore  they  could  not  be  used  to  cure 
alleged  ambiguities  in  the  order. 

2.  A  road  was  laid  out  under  Rev.  St  1868, 
c.  19,  |§  58,  59,  refiniring  the  supervisors  to 
make  out  a  description  of  the  rood  as  laid  out 
and  incorporate  the  same  In  an  order  signed  by 
them  and  filed  with  the  derk  for  record,  and 
declaring  that  such  record  should  be  compe- 
tent evidence  of  the  facts.  Defendants  resisted 
the  condemnation  of  certain  property  occupied 
by  them  on  the  ground  that  it  was  wifhin  the 
limits  of  the  road  as  laid  out,  and  that  such 
occnpancy  had  been  authorized  by  the  city. 
The  order  laying  out  the  road  did'  not  iadude 
the  property.  Held,  that  the  description  was 
conclnsive  on  the  parties,  and  if  it  was  so  un- 
certain that  the  road  conld  not  be  located  there- 
from it  was  void,  and  if  it  was  not  uncertain 
it  did  not  include  the  property,  and  hence  the 
defense  could  not  be  sustained. 

Ai^eal  from  circuit  court  Waukesha 
county;  James  J.  Dick,  Judge. 

Action  by  Henry  E.  Blair  and  others 
against  the  Milwaukee  Light  Heat  &  Trac- 
tion Company  for  the  condemnation  of  cer- 
tain property  held  by  defendant  From  a 
Judgment  In  plalntHXs'  favor,  defendant  ap- 
peals.    AfiSrmed. 


Ryan  &  Mertoo,  for  appellant.  Frame  * 
Blackstone  (W.  J.  Turner,  of  counsel),  for  re- 
spondents. 

CASSODAY,  C.  J.  This  Is  an  appeal  from 
an  order  appointing  commissioners  for  the 
condemnation  of  a  strip  of  land  occupied  by 
the  defendant  and  made  upon  the  petition 
of  the  plaintiffs,  as  landownera  Such  con- 
demnation is  resisted  on  the  sole  ground 
that  the  locos  ta  quo  is  within  the  limits  of 
what  Is  known  as  Delafieid  street  or  high- 
way, as  located  and  laid  out  by  the  board  of 
supervisors  June  14,  1858,  and  that  such  oc- 
cupancy has  been  authorized  by  the  city. 
It  is  conceded  that  the  original  order  of  the 
supervisors,  as  It  appears  of  record,  and  of 
itself,  falls  to  deacribe  the  Delafield  road,  or 
any  part  of  the  strip  of  land  here  sought  to 
be  condemned.  The  contention  is  that  the 
deecriptlon  In  that  order  Is  amblguouii  and 
in  fact  absurd,  and  should  be  construed  ac- 
cording to  the  actual  survey  made  at  the 
time,  which  is  preserved  in  writing  with  the 
records  of  the  town.  That  is  to  say,  the 
words  "thence  north  eight  minutes,  and  four 
degrees  west"  oontained  In  the  order,  should 
be  construed  to  mean  "thence  north  eight 
degrees,  four  minutes  east"  aa  contained 
In  the  survey;  and  so  the  words  "north 
fifty-nine  minutes,  and  two  degrees  west," 
contained  in  the  order,  should  be  construed 
to  mean  "north  fifty-nine  degrees,  two  mln- 
utee  west"  as  contained  in  the  survey;  and 
so  the  words  "thence  north  forty-nine  mln- 
atea,  thirty  degrees  west"  contained  In  the 
order,  sbonld  be  constmed  to  mean  "thence 
north  forty-nine  d^reea,  thirty  minutes 
west"  as  contained  In  the  survey.  In  sup- 
port of  such  contention  counsel  urge  the 
well-recognized  rule  that  courses  and  dis- 
tances must  yield  to  monumenta,  and  in 
case  of  ambiguity  practical  construction  may 
be  resorted  to.  City  of  Racine  v.  Plow  Co., 
5ft  Wis.  539,  14  N.  W.  599;  Miner  v.  Brader, 
65  Wis.  637,  27  N.  W.  813;  aty  of  Baclne  v. 
Emerson,  85  Wis.  80.  55  N.  W.  177;  Oty  of 
Madison  v.  Mayers,  97  Wis.  410.  411,  73  N. 
W.  43;  Helnselman  v.  Hunslcker,  103  Wis. 
12,  79  N.  W.  23.  It  Is  claimed  that  the  or- 
der in  question  contains  such  monuments. 
Thus,  counsel  calls  attention  to  the  fact  that 
the  order  mentions  as  snch  monuments  a 
"burr-oak  tree,"  also  a  "white-oak  tree,"  also 
a  "bridge  over  Barnard's  race,"  and  also 
"the  town  line  of  Pewaukee."  Such  so-called 
monuments  are  mere  bearings  at  certain  dis- 
tances from  stakes  set  by  the  surveyor.  But 
te  find  the  first  stake,  37  links  from  the 
"burr-oak  tree,"  it  Is  necessary  to  go  13 
chains  from  the  starting  point  on  the  course 
mentioned  in  the  survey,  "east"  instead  of 
the  course  mentioned  in  the  order,  13  chains 
"west";  and  similar  difllculties  are  encoun- 
tered as  to  such  other  bearings.  In  other 
words.  It  Is  imjwsslble  to  say  from  anything 
contained  In  the  order  that  any  portion  of 
the  locus  In  quo  is  wlthhi  the  limits  of  the 
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lilghway  laid  out  or  attempted  to  be  so  laid 
out  June  14,  1868.  The  statute  then  in  force 
required  the  supervisors  to  "uiake  out  a  de- 
scription of  the  highway  so  laid  out,  alter- 
ed, or  discontinued,  and  Incorporate  the 
same  In  an  order  to  be  signed  by  them,  and 
fBhall  cause  such  order  to  be  filed  and  re- 
-coFded  in  the  office  of  the  town  clerk,  who 
shall  note  the  time  of  recording  the  same 
In  the  record."  Section  58,  c.  19,  Rev.  St 
1858;  section  1269,  Rev.  St  1898.  The  stat- 
ute at  the  time  also  provided  that  "the  order 
laying  out  altering,  or  discontinuing  any 
hlfihway,  or  a  copy  of  the  record  thereof, 
duly  certified  by  the  town  clerk,  shall  be  re- 
ceived in  all  courts  and  places  as  competent 
evidence  of  the  facts  therein  contained,  and 
shall  be  prima  facie  evidence  of  regularity 
of  all  the  proceedings  prior  to  the  making  of 
such  order."  Section  50,  c.  19,  Rev.  St  1868; 
section  1298.  Rev.  St  1898.  Thus  It  appears 
that  the  statute  required  the  description  of 
the  highway  to  be  incorporated  into  the  oe- 
der  signed  by  the  8ui>ervisor8,  and  that  aucb 
order,  or  a  certified  copy  thereof,  should  be 
competent  evidence  of  the  facts  therein  con- 
tained. If  the  description  In  the  order  Is  so 
indefinite  that  the  road  therein  mentioned 
cannot  be  located  therefrom,  then  the  order 
Is  void.  State  v.  Bergeaon  (Wis.)  84  N.  W. 
241.  If,  on  the  contrary,  the  description 
therein  contained  Is  definite  and  certain, 
jet  since  no  part  of  the  land  here  sought 
to  be  condemned  comes  within  the  descrip- 
tion therein  given.  It  follows  that  such  order 
Is  no  ground  for  resisting  such  condemna- 
tion proceedings.  We  must  hold  that  the  de- 
scription contained  In  the  order  is  condusive 
upon  all  parties,  and  cannot  be  contradicted 
even  by  the  surveyor  who  made  the  survey, 
nor  his  written  memoranda  of  such  sturey. 
The  order  of  the  circuit  court  is  affirmed. 


HOULAHAN  T.  (3LARK  et  al. 

<Supreme  Court  of  Wisconsin.    April  9,  1901.) 

CONTRACTS  —  PERFORMANCE  —  DEPARTURE 

—BVIDBNCB— AGENCY— MECHANICS'  LIENS 

—RIGHTS  OF  SUBCONTRACTORS. 

1.  Defendant  engaged  plaintiff  to  place  a 
building  on  piles,  so  that  it  might  be  used  for 
a  boathouse,  and  instructed  plaintiff  to  place 
the  buildiug  in  line  with  a  certain  dock.  Plain- 
tiff placed  the  boase  otherwise,  and  testified 
that  H.,  who  claimed  to  represent  defendant. 
Instructed  him  to  place  the  house  as  he  did. 
H.  testified  he  repeatedly  told  plaintiff  defend- 
ant wanted  the  house  in  line  with  the  dock, 
and  it  was  not  shown  that  H.  had  any  author- 
ity to  change  the  contract  though  it  appeared 
be  had  acted  for  defendant  on  some  matters. 
Beld,  that  plaintiff  had  departed  from  the  con- 
tract without  justifiable  excuse,  and  could  not 
recover  thereunder. 

2.  Where  one  who  contracted  to  drive  piles 
in  a  lake  and  place  a  building  thereon  is  not  en- 
titled to  recover  because  of  not  having  placed 
the  piles  and  building  as  agreed  in  a  proceed- 
ing to  enforce  mechanics'  liens,  those  claiming 
as  subcontractors  for  driving  the  piles  could 
not  recover. 


Appeal  from  circuit  court  Waukesha  coaa- 
ty;  James  J.  Dick,  Judge. 

Action  by  Patrick  Houlaban  against  Wal- 
ter C.  Clark  and  others.  From  a  judgment 
in  favor  of  plaintiff,  defendants  appeaL  Re- 
versed. 

C.  E.  Armln,  for  appellants.  D.  J.  Hem- 
lock and  V.  H.  Tlchenor,  for  respondent 

CASSODAY,  C.  J,  This  action  was  com- 
menced July  23,  1898,  by  Patrick  Houlaban. 
as  contractor,  against  W.  O.  Clark,  Helen  N. 
Richmond,  and  Orlola  M.  Anderson,  as  own- 
ers and  tenonts  in  common,  and  four  others, 
as  subcontractors,  to  enforce  a  lien  for  $272 
for  work,  labor,  and  services  in  straighten- 
ing and  removing  a  building,  driving  and 
straightening  piles  on  the  premises  described 
adjacent  to  the  shore  of  Lake  Pewaukee.  be- 
tween December  9,  1897,  and  March  7,  1898. 
The  four  defendants  claiming  as  subcon- 
tractors severally  answered,  setting  up  their 
respective  claims  as  such.  The  defendants 
Richmond  and  Anderson  severally  answered 
by  way  of  denials,  and  a  disclaimer  of  any 
knowledge  or  Information  sufficient  to  form 
a  belief  in  respect  to  any  of  the  allegations 
of  the  complaint  The  defendant  Clark  sep- 
arately answered  to  the  effect  that  he  was 
the  owner  of  the  undivided  one-third  of  the 
premises  described,  and  that  Richmond  and 
Anderson  each  owned  the  undivided  third 
thereof;  that  in  the  fall  of  1897  he  obtained 
permission  from  bis  said  co-tenants  to  re- 
move the  building  onto  plies  to  be  driven  for 
that  purpose  adjacent  to  the  shore  on  the 
premises  described,  and  abutting  thereon, 
and  reconstructing  the  same  for  the  purposes 
of  a  boathouse;  that  aside  from  such  per- 
mission, neither  Richmond  nor  Anderson  had 
any  part  or  parcel  in  the  contract  made  by 
him  with  the  plaintiff,  and  that  they  had  no 
knowledge  thereof;  that  the  plaintiff  was  to 
procure  some  one  to  drive  the  piles  In  the 
bed  of  the  lake  adjacent  to  the  shore  for  sup- 
porting the  building  when  moved,  and  to  be 
paid  for  by  the  defendant;  that  he  pointed 
out  to  the  plaintiff  where  the  piles  were  to  be 
driven,  and  the  building  to  be  located,  to 
which  he  agreed,  and  that  the  plaintiff  was 
to  place  the  building  upon  the  piles  as  so 
agreed-upon,  and  that  the  defendant  was  to 
pay  the  plaintiff  for  so  removing  and  pla- 
cing the  building  $75;  that  the  plaintiff  care- 
lessly and  negligently  directed  the  driving  of 
the  piles,  and  did  not  have  the  same  driven 
at  the  place  agreed  upon,  and  did  not  place 
the  building  at  the  place  agreed  upon,  but 
did  set  the  same  in  such  manner  as  to  ren- 
der the  building  useless,  and  so  that  it  did 
not  conform  to  the  portion  of  the  lake  which 
he  had  caused  to  be  dredged,  so  as  to  be  used 
in  connection  with  such  building  when  so  lo- 
cated. The  answer  also  alleged  that  some  of 
the  claims  of  the  so-called  subcontractors 
were  for  the  same  matters  covered  by  the 
plaintiff's  claims,  and  also  reasons  why  the 
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others  should  not  be  allowed.  At  the  conclu- 
sion of  the  trial  the  court  made  findings  of 
fact  and  conclusions  of  law,  wherein  it  was 
found  that  the  plaintiff  was  entitled  to  Judg- 
ment Uxe  $228.25,  with  interest,  as  therein 
stated,  and  that  the  several  subcontractors 
were  entitled  to  Judgment  with  Interest,  as 
therein  stated,  and  that  such  claims  were 
Uens  upon  the  respective  shares  of  the  prem- 
ises owned  by  Richmond  and  Anderson,  as 
well  as  Clark.  From  the  Judgment  entered 
thereon  accordingly  the  defendants  Clark, 
Richmond,  and  Anderson  bring  this  appeal. 
The  plaintiff,  as  a  witness  in  his  own  be- 
half, testified  to  the  effect  that  he  first  talked 
with  Clark  about  removing  the  building  in 
August,  1897;  that  two  or  three  weeks  after- 
wards, and  In  September,  1887,  he  had  his 
second  talk  with  him.  and  that  Clark  then 
finally  agreed  to  give  him  $75  for  removing 
the  building;  that  the  stakes  had  not  then  been 
driven  along  where  the  dredging  had  been 
done;  that  Clark  then  told  him  that  he  want- 
ed the  building  "In  line  with  Zaun's  dock"; 
that  he  did  not  want  the  building  "to  go  out 
Into  the  lake,"  because  he  did  not  .want  to 
fill  in;  that  be  wanted  to  keep  it  back  close 
to  the  shore;  that  he  then  knew  that  Clark 
was  going  away,— that  he  told  him  so;  that 
he  did  not  see  Clark  again  after  that  con- 
versation in  September,  1897,  until  June, 
1898;  that  Clark  trusted  him  to  see  that  the 
building  was  properly  set,  and  the  piles  prop- 
erly driven,  as  he  knew  he  would  not  be 
there;  that  there  was  ni  agreement  as  to 
what  Clark  would  give  for  driving  the  piles; 
that  be  understood  that  it  was  bis  duty  to  see 
that  the  piles  were  put  in  right— driven 
down  tight  Into  the  bottom  of  the  lake;  that 
be  charged  |2  per  day  for  16  days  to  "see 
that  the  piles  were  properly  driven";  that 
he  "superintended  the  driving  of  tbem,"— the 
piles  the  building  was  to  rest  upon;  that  he 
was  present  during  all  the  time  the  piles 
were  being  driven;  tha't  they  were  driven  ac- 
cording to  directions  given  to  the  defendant 
Tennie,— placed  according  to  those  directions; 
that  when  he  made  the  contract  with  Yen- 
nle  he  understood  Clark  was  to  pay  60  cents 
and  76  cents  apiece  for  driving  such  piles; 
that  he  "acted  as  superintendent  in  driving 
tbem,— acted  for  Clark";  that  the  piles  were 
set  by  cutting  a  hole  through  the  ice  for 
each  pile,  and  drlvii^  It  through;  that  Hus- 
by  told  him  to  stop  driving  the  piles  until  be 
could  fill  In  with  gravel:  that  Husby  re- 
quested him  to  change  the  stakes;  that  they 
were  not  right  with  the  dredged  channel  for 
the  boats  to  go  in,  and  that  he  (the  plaintiff) 
should  change  them;  that  it  would  have 
been  Just  as  easy  for  him  to  put  it  in  the 
other  way,  but  that,  if  It  was  put  in  as  Clark 
first  mentioned,  it  would  have  been  useless 
to  him;  that  Clark  told  him  not  to  let  the 
building  go  away  from  the  shore;  that  be 
did  not  want  the  filling,  and  that  he  told 
bim  it  was  impossible.  At  the  time  of  mak- 
ing the  contract  la  September,  1897,  the  par- 


ties.  necessarily  contemplated  that  the  pilea 
should  be  driven  with  reference  to  the  loca- 
tion of  the  building  as  then  designated  by 
Clark,  and  the  dredging  which  had  previous- 
ly been  done.  The  building  was  to  be  so  lo- 
cated with  reference  to  the  shore,  and  so  as 
to  be  "in  line  with  Zaun's  dock."  The  plain- 
tiff was  to  drive,  or  superintend  the  driving 
of,  the  piles;  and,  so  far  as  then  contem- 
plated, no  one  else  was  to  have  any  direc- 
tion of  such  driving.  It  is  conceded  that  the 
building  constructed  was  not  "in  line  with 
Zaun's  dock,"  but  is  very  much  out  of  line 
with  that  dock.  The  only  excuse  for  locat- 
ing the  building  entirely  different  than  agreed 
upon  is  that  the  change  was  made  by  direc- 
tion of  one  Husby,  who  claimed  to  represent 
Clark.  But  we  fail  to  find  any  evidence  in 
the  record  that  Husby  had  any  authority  to 
so  change  the  contract.  The  most  we  have 
is  that  he  had  acted  for  Clark  in  certain 
matters.  Clark  testified  to  the  effect  that 
the  plaintiff  agreed  to  drive  the  piles  for  $1 
each,  and  to  set  the  building  on  such  piles 
for  $75,  and  such  sums  were  to  be  in  full 
payment  for  all  services  and  material;  that 
he  first  saw  the  alleged  completed  work 
about  June  1,  1S98;  that  he  then  objected  to 
the  work,  and  refused  to  pay  until  he  com- 
pleted the  same  according  to  the  contract; 
that  when  the  contract  was  made  he  drove 
the  comer  stakes  both  on  the  land  side  and 
in  the  water;  and  that  the  building  was  to 
be  set  parallel  with  Zaun's  dock;  that  the 
plaintiff  set  the  building  comerwise,  and  not 
parallel  with  Zaun's  dock,  so  that  spoiled  his 
bathing  place,  and  made  it  very  difllcult  to 
get  his  steam  yacht  in  and  out  of  the  build- 
ing; that  he  denied  that  he  ever  sent  direc- 
tions to  any  one  as  to  the  location  of  the 
building,  but  left  the  matter  entirely  with 
the  plaintiff,  and  relied  upon  him  to  fulfill 
his  contract;  that  he  never  gave  any  one  ex- 
cept the  plaintiff  any  direction  as  to  the  lo- 
cation of  the  building,  in  writing  or  other- 
wise. Clark's  testimony  is  corroborated  by 
Husby's,  who  repeatedly  told  the  plaintiff 
that  Clark  wanted  the  building  "parallel 
with  Zaun's  dock."  We  must  bold,  upon  tbe 
great  preponderance  of  the  evidence,  if  not 
the  uncontradicted  evidence,  that  the  plain- 
tiff did  not  drive  the  piles  nor  locate  tbe 
building  as  he  had  agreed,  and  hence  had  no 
right  to  recover  therefor.  It  follows  that 
tbe  persons  who  claim  as  subcontractors  for 
driving  piles  under  the  building  as  mislocat- 
ed  by  the  plaintiff  have  no  claim  upon  which 
they  can  recover  from  Clark.  As  to  the  pilea 
driven  out  in  tbe  body  of  the  lake,  we  fail  to 
find  in  the  record  any  contract  or  evidence 
sufficient  to  prove  a  contract  which  would 
authorize  a  recovery  from  Clark,  much  less 
the  enforcement  of  a  lien  on  the  building  and 
shore.  Of  course,  no  lien  could  be  acquired 
upon  the  bed  of  the  lake  which  belongs  to 
the  state.  The  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  Is  remanded,  with 
directions  to  dismiss  the  action. 
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In  N  BUTLER'S  WILL. 

BUTLER  et  «1.  ▼.  TBMPLBnXJN. 

(Supreme  Coart  of  Wisconsin.    April  9,  1901.) 

WIIiLS  —  PROBATS  —  ADMISSION  —  RBVBJR8AL 
-^APPHAL  —  RIGHT  OF  BXBCUTOa  —  UBNTAIi 
INCAPACITY— PROOF— SUFPICIKNCT  —  UNDOB 
INFLUBNCE. 

1.  Where  a  jndgment  of  the  conntr  court  ad- 
mitting  a  will  to  probate  was  reversed  in  the 
circuit  court  after  the  executor  had  qualified 
and  entered  ou  a  discharge  of  liis  duties,  the 
executor  was  entitled  to  prosecute  an  appeal  to 
protect  the  interests  of  his  tmst. 

2.  A  testator  two  yean  before  i^  death  sns- 
tained  an  injury  to  one  of  bis  eyes,  which  made 
him  irritable;  and  his  family,  consisting  of  12 
children,  was  divided  into  two  factions  by  a 
qnarrd  between  two  of  the  sons,  and  testator's 
wife  before  her  death  tiad  refused  to  see  some 
of  the  children.  Testator  at  the  time  of  ez- 
ecnting  his  will  was  able  to  recall  all  of  his 

f)roperty  and  correctly  state  its  value,  and  des- 
gnated  the  amounts  he  wished  «ach  child  to  re- 
ceive. Held,  that  evidence  of  nonexpert  wit- 
nesses that  testator  had  a  violent  temper,  and 
was  suspicions,  and  would  wake  up  the  family 
at  night,  saying  somebody  was  around,  and 
watched  the  actions  of  members  of  the  family 
from  behind  trees,  and  showed  no  concern  in 
his  wife's  last  illness,  was  not  su£Scient  to 
show  that  he  had  not  mental  capacity  to  make 
a  will. 

8.  Testator  went  to  a  disinterested  party  to 
have  his  will  written,  and  gave  data  as  to  his 
property,  and  the  amounts  he  wished  each  of 
his  12  children  to  receive.  After  the  will  was 
written,  it  was  read  to  testator  by  a  disinter^ 
ested  party,  and  approved  by  him.  without  sug- 
gesting changes,  and  was  duly  executed.  Tes- 
tator's family  was  divided  into  two  factions 
over  a  quarrel  between  two  of  the  sons,  -avA 
testator  took  the  part  of  one  of  the  factions,  to 
the  members  of  which  he  willed  the  most  of 
his  property.  Testator  was  also  angry  at  a 
part  of  his  children  for  favoring  the  appoint- 
ment of  a  guardian  for  testator,  and  willed  but 
five  dollars  to  a  son  who  had  instituted  pro- 
ceedings for  an  appointment.  At  the  time  of 
the  execution  of  tne  will,  testator  resided  with 
a  daughter  who  favored  the  appointment. 
Btld,  that  the  will  was  not  procured  by  undue 
influence. 

Appeal  from  circuit  court,  Waukesha 
connty;  James  J.  Dick,  Judge. 

Application  by  James  Templet<Mi  for  tbe 
probate  of  the  will  of  William  Butler,  de- 
ceased, to  which  Andrew  Butler  and  others 
lUed  objections.  From  a  judgment  of  the 
circuit  cotirt  reversing  a  Judgment  of  the 
county  court  admitting  the  will  to  probate, 
the  proponent  appeals.     Reversed. 

This  Is  a  contest  over  the  probate  of  the 
alleged  will  of  William  Butler,  deceased. 
The  contestants  are  adult  children  of  the  de- 
cedent, and  they  allege  lack  of  mental  ca- 
pacity on  the  part  of  the  deceased,  as  well 
as  undue  Infinence.  The  will  was  admitted 
to  probate  In  the  county  court  Of  Watikesha 
county,  and  the  appellant,  Templeton,  who 
Is  named  as  executor  in  the  will,  duly  qual- 
ified and  received  letters  testamentary.  Up- 
on appeal  to  the  circuit  court  the  issues  were 
tried  by  a  jury,  and  the  jury  found  that  the 
testator  lacked  testamentary  capacity,  that 
he  did  not  have  knowledge  of  the  terms  of 
the  wlU,  and  that  tbe  will  was  the  result  of 


nndue  influence.  These  findings  were  adopt- 
ed bf  tbe  circuit  court,  and  tbe  judgment  of 
the  county  court  admitting  tbe  will  to  pro- 
bate was  reversed,  and  tbe  executor  appeals. 
There  was  no  contest  oa  tbe  trial  aa  to  the 
execution  of  tbe  wlU  in  proper  fonn.  Tbe 
evidence  showed  tbat  William  Butter,  tbe 
testator,  was  at  the  time  of  the  execution  of 
the  will  (Januaiy  24,  1900)  a  man  past  73 
years  of  age;  that  he  was  a  farmer;  and 
that  for  60  years  he  had  lived  on  his  home- 
stead. In  Waukesha  county,  and  bad  ac- 
cumulated an  estate  of  real  and  personal 
property  inrentoried  at  $1S,000.  He  left  a 
family  of  four  sons  and  ^ht  dan^ters,  all 
of  whom  were  adults  at  tbe  time  of  the  ex- 
ecution of  the  will,  and  most  of  them  had 
families  of  tbelr  own.  Tb*  testator  was  a 
man  of  little  education,  who  read  print  with 
dllflculty,  and  could  barely  write  bis  name, 
but  was  a  practical,  hard-working  farmer.  In 
good  health  up  to  the  last  two  years  of  his 
life.  In  bis  early  years  he  had  been  a  drink- 
ing man,  and  about  15  or  20  years  before  his 
death  bis  team  ran  away  with  him.  Injuring 
hla  left  eye,  since  which  time  he  had  not 
used  much  liquor.  About  2  years  before  bis 
death  he  had  caught  cold  In  his  Injured  eye, 
and  Inflammation  bad  set  In,  and  It  had 
caused  him  considerable  pain  «p  to  the  time 
of  his  death.  The  children  were  all  Indus- 
trious, and  worked  on  the  farm  In  their 
early  years.  The  elder  boys,  William  and 
James,  with  tbelr  father's  aid  had  purchased 
farms  In  the  vlcfntty  and  moved  on  to  tbe 
same.  All  of  the  girls  except  Oeorgiana 
married  neighboring  farmers,  and  U^ed  In 
the  vicinity,  except  Agnes  Ifclntyre,  who 
moved  to  Iowa.  For  some  years  prior  to 
1895  the  sons  Andrew  and  John  worked  the 
homestead  farm  together,  and  operated  a 
threshing  outfit;  the  father  and  mother  and 
Georglana  living  with  them.  In  1886  trouble 
arose  between  Andrew  and  John  concerning 
the  dlvlBion  of  profits  In  the  threshing  busi- 
ness, and  Andrew  left  home  and  bought  a 
farm  of  his  own.  John,  however,  continued 
to  work  the  home  farm;  but  the  disagree- 
me'nt  above  mentioned  continued  to  grow, 
and  involved  the  other  members  of  the  fam- 
ily, until  the  ill  feeling  became  acute.  The 
sons  John,  James,  and  WUIIara  were  upon 
one  side  of  this  difilcnity,  and  Andrew  and 
the  girls  upon  the  other.  The  mother  took 
Bides  with  the  latter  faction,  and  for  about 
a  year  before  her  death  John,  James,  and 
William  did  not  Tlslt  her;  she  having  re- 
quested them  to  remain  away  from  the 
house.  The  testator,  however,  visited  at  his 
sons'  residences  arid  became  reconciled  with 
John.  When  John  left  the  home  farm,  his 
tenancy  was  succeeded  hy  that  of  William 
Russell,  a  son-in-law  who  had  married  the 
daughter  Jane;  and  the  family  then  consist- 
ed of  Mr.  Butler,  the  testator,  his  Wife,  his 
daughter  Oeorgiana,  his  daughter  Jane,  and 
her  husband.  After  this  change  tbe  rela- 
tions between  the  old  genttemaa  and   the 
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of  his  tAmOj  at  the  home  fam  wen 
no  more  pleasant  tbaa  before.  Meb.  Butler, 
who  waa  a  year  older  than  her  hnsbaiul.  be- 
came alick  la  NOTembei',  ISM,  aod  died  De- 
cember ac,  laeOk  The  relations  between  the 
teatator  ami  his  w  We  were  not  jeej  cordial, 
And  he  ezpreaMd  little  aoUcltade  for  her  IB 
bMT  laat  illDcsak  and  waa  not  much  affected 
I7  her  death.  After  her  death  the  eon  Ab- 
drew  paid  hia  mother's  funeral  expenses,  and 
the  testator  did  aot  lllw  It  January  &.  1900, 
Andrew  made  a  petition  for  the  appoint- 
ment of  a  guardian  oyer  his  father,  and  caus- 
ed BAtlce  of  api»Ucatlon  for  the  appoiat- 
ment  of  a  guaxdiaa  to  be  terred  upon  blm 
by  an  oAeer.  On  the  day  that  he  Koelred 
the  notice  be  took  it  to  hia  sena  Williaoi 
and  Jamea  te  a»d  out  what  it  meant,  and 
tbey,  at  his  request,  teolc  it  to  Ur.  Temple- 
ton,  the  executor,  to  advise  with  him  aboat 
It.  They  also  coumltad  an  attorney  as  to 
tbe  efTeet  of  the  proeeedinga  \tpoa  their 
fatfacv'a  iwwer  te  malie  deeda  and  sell  Us 
property.  The  proposal  to  appoint  a  guard- 
ian socoa  to  tiave  angered  the  eld  gentle- 
nuua,  and  tbe  family  feud  laereased  thereby. 
On  January  22,  1900,  the  son  WiUisA  and 
the  teatator  went  to  Xemfiteton's  bMsse,  in 
tbe  TiUace  of  lempleliMi,  a  diataace  ef  four 
or  flvs  mllea;  the  son  drlyiug  hUn  oacr  with 
a  huse  and  buggy.  On  airivlng  at  Teiagte- 
taa  the  teatator  aeked  Templeteo  If  he  could 
draw  a  wW,  aatd  Tempteton  said  he  coaid; 
aad  they  had  a  coayersatioa  of  an  hour  aad 
a  half,  dmisg  wlilfh  the  teatator  and  Xen- 
pltteB  were  eatlrelir  ahwe.  The  testator  had 
-with  him  a  list  of  his  chlidcen.  upon  which 
.Mr.  TeupletOB  noted  opposite  each  name 
what  property  tbe  testator  wished  each  diJld 
t»  baveb.  TeBtpletan  started  to  draw  a  will, 
bat.  ceMtatfag  that  be  had  not  sufflcieat 
data  to  correctly  dascribe  the  real  estate,  he 
■lade  a  memorandum  of  Mr.  Butler's  wl^- 
es;  and  the  testator  went  boote,  with  the  ua- 
deiatandhig  that  Templeton  would  complete 
tbe  will  as  soon  as  peeaible,  and  send  for 
the  testatOT  to  have  it  executed.  At  this  In- 
terriew  Mr.  Boiler  InfMrmed  Templeten  that 
he  desired  Hemy  T.  JeCery  and  John  A. 
Sogers  to  act  as  witnesses  to  bis  will,  and 
lie  requested  Templeton  to  send  word  to  his 
son  Wiillaia  when  the  will  was  ready  for 
execution.  On  the  same  day  Templeton 
went  t*  Waulceeha  with  his  niemorajulmn, 
and  went  directly  to  the  register  of  deeds' 
office,  and  pracured  William  Swan,  deputy 
register  of  deeds,  to  assist  him  In  perfecting 
the  deacriptloBB  of  real  estate  and  drawing 
tbe  instrument  The  wiU  was  written,  ex- 
cept the  attestation  clause,  and  Templeten 
took  K  ba^  iomt,  with  the  understanding 
that  Swan  would  come  out  when  sent  for  to 
see  It  signed.  Tenifdeton  seat  word  by  let- 
ter to  the  son  William  to  meet  at  his  house 
jannary  24th  and  ezecu^  tbe  will.  These 
present  tbtat  day  were  John  Templeton,  John 
A.  Rogers,  Henry  T.  Jeffery,  William  E. 
Swan,  Andrew  Templeton,  William  Butler. 


the  testator,  and  hia  son  William  Butler,  Jr., 
tbe  latter  of  whom  drove  bis  father  over  in 
a  buggy.  Mr.  Templeton  hiformed  Mr.  But- 
ler that  tt>e  will  was  ready,  and  William  But- 
hsr,  Jr.,  and  Andrew  Templeton  withdrew 
to  tbe  lUtchen.  John  Templeton.  William 
Swan,  and  tbe  testator  went  into  tbe  parlor 
and  closed  the  door.  The  wUl  was  read  over 
paragraph  by  paragrai^  to  Mr.  Butler,  and 
he  seemed  to  comprehend  it,  and  suggested 
no  changes.  When  they  came  out  of  the 
parlor,  William  Swan  aslted  the  testator  if 
he  could  sign  bis  name,  and  be  said,  "No;" 
but  he  said  to  the  witnesses  that  this  was 
his  wUl,  and  requested  them  to  sign  it,  and 
that  be  was  not  influenced  in  maldng  it  by 
any  oae.  He  signed  tbe  wiU  by  his  marie, 
Mr.  Swan  holding  the  pen.  The  will  being 
executed,  the  party  dispersed,  and  tbe  will 
remained  in  tlie  possession  of  Mr.  Temple- 
ton until  offered  for  probate.  February  7, 
IjOOO,  he  left  his  homestead,  and  went  to  the 
home  of  his  son  John  and  James,  where  be 
died  February  25,  1900.  He  had  been  grad- 
ually failing  in  health  for  some  time,  but 
was  able  to  walk  about  up  to  tbe  time  when 
he  left  his  homestead.  A  large  amount  of 
nonexpert  evidence  was  Introduced  as  to  bis 
capacity  to  maJ&e  a  will  By  the  will  be  left 
38  acres  of  land  to  hia  son  James,  77^  acres 
to  his  son  John.  30  acres  to  hti  son  William. 
(50  each  to  bis  ^ughters  Sarah  J.  Russell. 
Georgiana  Butler,  Margaret  0.  Jeffery,  and 
Jane  E.  Russell,  and  $5  to  bis  son  Andnew 
L  Butler.  To  his  daughter  Georgiana,  in 
addition,  he  gave  2Vi  acres  of  land  In  the 
village  of  Sussex.  The  balance  <5f  his  per- 
sonal estate  he  gave  to  his  daughters  Ma- 
rlon J.  Booth,  Agnes  Mclntyre,  Elizabeth  M. 
Howard,  and  Harriet  P.  Craven,  In  equal 
shares.  Tbe  will  was  contested  by  seven  of 
tbe  children;  Wnilam  Butler,  James  D.  But- 
ler, John  A.  Butler.  Elizabeth  Howard,  and 
Harriet  P.  Craven  not  joining  In  the  contest. 

Tulk>r  A  Lockney,  for  appellant.  Ryan  ft 
Mcrton,  Cor  respondents; 

WINSLOW.  J.  (after  sUtlng  the  facta).  A 
preliminary  objection  is  made  by  the  respond- 
ents that  the  executor  Is  not  aggrieved  by 
the  judgment  refusing  to  probate  the  will, 
and  hence  cannot  appeal.  The  principles 
stated  In  the  case  of  In  re  Luscombe's' Will 
(present  term)  85  N.  W.  841,  are  decisive 
against  this  contention.  Tn  that  case  tbe  ap- 
pellajit  was  a  testamentary  trustee  who  ap- 
pealed from  a  judgment  cutting  off  the  right 
of  unborn  ces£uls  que  trustent,  and  It  was 
held  that  the  trustee  was  tmth  entitled  and 
bound  to  protect  their  possible  rights  by  ap- 
pealing. Here  the  appellant  is  an  executor 
who  has  qualified  and  entered  upon  tbe  du- 
ties of  his  trust.  While  so  acting  a  judgment 
is  entered  putting  an  end  to  his  trust  and  to 
the  right  of  the  beneflclai-les  thereunder.  It 
seems  very  clear  that  it  is  the  duty  of  the 
executor  to  protect  and  enforce  bis  trust, 
and  to  take  all  such  stena  ai^  In  the  exercise 
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of  aoiiiid  Judgment  seem  reasonably  neces- 
sary for  that  purpose  against  persons  who 
are  seeking  to  destroy  the  trust.  Any  other 
course  would  constitute  a  dereliction  of  duty. 
Hesterberg  ▼.  Clark,  166  111.  241,  46  N.  B.  784. 
Were  the  contest  simply  one  between  two 
beneficiaries,  sul  Juris,  to  settle  their  respec- 
tive rights  imder  the  terms  of  the  trust,  the 
question  would  be  diCTerent,  and  It  might  per- 
haps be  said  that  the  trustee  would  not  be 
aggrieved  by  a  Judgment  determining  their 
rights,  because  the  trust  itself  is  not  attack- 
ed, but  simply  Interpreted;  but,  where  a  Judg- 
ment effectually  destroys  the  trust,  there 
would  seem  to  be  no  doubt  of  the  fact  that 
the  trustee,  in  his  official  capacity,  Is  ag- 
grieved thereby,  and  that  it  Is  his  duty  to 
vindicate  his  trust  by  taking  such  legal  steps 
for  that  purpose  as  In  the  exercise  of  good 
faith  seem  reasonably  necessary. 

Passing  to  the  merits  of  the  case,  we  are 
confronted  with  a  large  mass  of  testimony 
upon  which  are  founded  the  conclusions  of 
the  trial  court  that  the  testator  had  no  tes- 
tamentary capacity,  and  made  his  will  under 
undue  Influence.  We  have  patiently  and 
carefully  read  this  testimony,  and  have 
reached  the  clear  conclusion  that  neither 
finding  Is  Justified  by  the  evidence.  There  la 
really  no  tangible  fact  in  the  evidence  which 
shows  that  the  testator  lacked  testamentary 
capacity.  It  Is  true  that  the  contestants  all 
testified,  in  general  terms,  that  In  their  judg- 
ment their  father  was  Incapable  of  doing 
business  or  making  a  will,  and  It  is  also 
true  that.a  number  of  disinterested  witnesses 
testify  to  the  same  effect;  but  It  cannot  fair- 
ly be  said  that  any  witness  testifies  to  a 
single  solid,  convincing  fact  which  Justifies 
such  a  conclusion.  Nonexperts  may  give 
their  opinion  as  to  the  soundness  of  a  per- 
son's mind,  when  they  have  first  shown  such 
personal  intercourse  with  the  person  in  ques- 
tion as  satisfies  the  court  of  their  ability  to 
give  an  Intelligent  opinion.  Crawford  t. 
Christian,  102  Wis.  81,  78  N.  W.  406;  In  re 
Welch  (Wis.)  84  N.  W.  650.  If,  however,  the 
acts  and  conversation  of  the  supposed  Incom- 
petent person,  when  detailed  by  the  witness- 
es, show  merely  mental  eccentricities,  as  dis- 
tinguished from  weakness  of  mind  or  delu- 
sions afCectIng  testamentary  capacity.  It  Is 
very  evident  that  the  opinion  of  the  witnesses 
fliat  the  person  In  question  Is  or  was  Incapa- 
ble of  making  a  will  must  have  very  little 
probative  force.  Testing  the  evidence  before 
na  by  those  principles,  we  can  give  very  lit- 
tle weight  to  tile  opinions  of  the  witnesses 
to  the  effect  that  William  Butler  did  not  have 
testamentary  capacity  when  he  executed  the 
will  In  question.  That  he  was  an  old  man 
of  irascible  and  violent  temper  is  sufficiently 
shown.  Tliat  his  eye  pained  him  greatly  at 
times,  increasing  his  Irascibility,  Is  certain. 
That  the  tmfortunate  family  trouble  which 
surrounded  his  last  years  made  him  frequent- 
ly auspicious  and  violent  Is  also  certain. 
That  he  did  not  reason  with  entire  Justice  to 


his  children  or  his  wife  who  were  engaged 
In  this  controversy  may  be  admitted.  But 
all  these  things  do  not  show  Incapacity  to 
make  a  wllL  The  actions  which  were  relied 
upon  by  the  witnesses  to  show  incapacity 
were,  principally,  that  he  was  changeable  In 
his  conversation;  that  he  would  get  up  nighta, 
and  wake  up  the  family,  and  say  somebody 
was  around;  that  he  sometimes  took  a  stick 
and  hammered  on  the  fence;  that  he  wattl- 
ed the  actions  of  members  of  the  family, 
sometimes  dodging  behind  trees;  that  he 
showed  no  adequate  concern  at  his  wife's 
Illness,  saying  that  he  was  as  sick  as  she 
was;  that  he  threatened  suicide;  and  that 
some  days  he  acted  kindly  to  his  wife,  and 
sometimes  would  not  speak  to  her.  All  of 
these  eccentricities  are  easily  explainable^ 
and  have  little  weight  as  tending  to  prove 
unsoundness  of  mind,  when  the  terrible  pain 
of  the  Injured  eye  Is  considered,  whl(di  fre- 
quently kept  him  awake  nights,  and  when 
we  also  consider  the  discord  in  the  family. 
In  which  all  were  involved,  and  which  pro- 
ceeded to  such  lengths  that  the  mother  re- 
fused to  see  the  sons.  There  Is  practically 
an  entire  lack  of  evidence  that  the  testator 
had  any  difficulty  in  remembering  what  his 
ptroperty  consisted  of,  or  where  it  was  or 
what  it  was  worth,  or  that  he  had  any  diffi- 
culty In  remembering  his  relations  to  bis 
children.  On  the  contrary,  there  was  very 
satisfactory  evidence  that  two  weeks  before 
his  death,  while  he  was  at  James  Butler's 
house,  he  talked  freely  of  his  property,  and 
stated  In  detail  all  the  property  that  be  had 
on  his  home  farm,  enumerating  the  stock 
and  grain,  tools  and  vehicles,  and  placing 
values  thereon  which  were  all  substantially 
accurate  and  correct  The  evidence,  also, 
that  he  had  an  accurate  knowledge  of  the 
property,  and  communicated  It  to  Mr.  Tem- 
pleton  (a  disinterested  party)  when  he  went 
to  have  his  will  drawn.  Is  entirely  satisfac- 
tory. The  test  Is  not  whether  the  testator 
did  the  best  or  the  worst  or  the  theoretically 
Just  thing.  In  his  will;  but,  did  he  have  suf- 
ficient active  memory  to  collect  in  his  mind 
and  comprehend,  without  prompting,  the  con- 
dition of  his  property,  his  relations  to  his 
children  and  other  persons  who  might  proper- 
ly I>e  his  beneficiaries,  and  the  scope  and 
bearing  of  his  will,  and  to  hold  these  things 
in  his  mind  a  sufficient  length  of  time  to  per- 
ceive their  obvious  relations  to  each  other, 
and  be  able  to  form  some  rational  Judgment 
in  relation  to  them?  In  re  Levrls'  Will,  61 
Wis.  101,  7  N.  W.  Sa&.  Applying  this  teat  to 
the  present  case.  It  may  be  said  without  hesi- 
tation that  there  is  no  tangible  evidence  In 
the  case  which  throws  even  serious  doubt  up- 
on the  testator's  ability  to  do  all  of  these 
things  at  the  time  he  executed  his  will. 

Passing  to  the  queation  of  undue  influence, 
there  Is  even  less  testimony  In  supi>ort  of  this 
contention  than  In  support  of  the  contention 
of  lack  of  capacity.  It  is  clear  that  the  tes- 
tator was  greatly  embittered  against  those 
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Bemben  of  his  family  who  Justified  the  com- 
mencement of  guardianship  proceedings,  and 
that  he  made  the  will  while  feeling  this  bit- 
terness; but  he  had  not  been  under  the  tn- 
fiuence  of  the  parties  who  are  benefited  by 
the  will,  bnt,  on  the  contrary,  had  been  living 
with  the  RuBsells,  who  belonged  to  the  other 
faction,  up  to  the  very  time  the  directions 
for  drawing  the  will  were  given  to  Mr.  Tem- 
pleton.  The  situation  had  not  arisen  where 
a  presumption  of  undue  Infiuence  arises,  and, 
even  If  it  had,  still  the  clear  and  undisputed 
testimony  of  Mr.  Templeton,  showing  the  tes- 
tatM'B  Independent  action  in  the  dictating  of 
the  terms  of  the  will,  in  connection  with  the 
other  facts  in  evidence  showing  that  the  will 
was  the  result  of  the  testator's  own  deter- 
mination, would  be  entirely  sufilcient  to  over- 
come the  presumption.  Pages  might  be  filled 
with  the  detailed  statements  of  the  testimony 
of  the  various  witnesses  in  this  case,  but  It 
Is  not  deemed  either  necessary  or  Justifiable. 
It  la  sufficient  to  say  that  the  entire  testimony 
shows,  without  serious  doubt,  that  the  tes- 
tator was  entirely  competent  to  make  a  wlU, 
and  that  his  free  agency  was  not  destroyed 
or  Impaired  by  the  Influence  of  others,  and 
hence  that  the  decree  of  the  county  court  ad- 
mitting the  will  to  probate  should  have  been 
afllrmed.  Judgment  reversed,  and  action  re- 
manded to  the  circuit  ooturt,  with  directions 
to  affirm  the  judgment  of  the  connty  court 
of  Waukesha  county. 


BBADBR  V.  BRADBR. 

(Supreme  Court  of  Wisconsin.    March  19. 

1901.) 

WITNESSB3— DBCBASBD  PERSON  —  PBRSOMAL 
TRANSACTIONS  —  MARRIBD  WOMAN  —  STAT- 
UTB  OF  UHITATICmS-SVIDENCB— ADUISSI- 
BIUTY-DBE1>-N0TB8. 

1.  Where  plaintirs  husband  died  In  1899, 
and  soon  after  plaintiff  sued  bis  executor  for' 
money  rec^ved  by  the  husband  In  1872  from 
plaintiff's  separate  estate,  the  action  was  not 
barred  by  iimHations,  since  the  statute  did  not 
nut  against  the  wife,  as  between  herself  and 
husband. 

2.  Where  valuable  property  rights  have 
grown  up  in  reliance  on  a  rule  establistied  in  a 
decision  rendered  10  years  prior,  the  court  will 
not  depart  from  the  mie,  though  it  does  not  as- 
sent to  the  reasoning  on  which  it  was  based. 

S.  Rev.  St.  1898,  {  4068,  provides  that  no  per^ 
son  shall  be  a  competent  witness  in  respect  to 
any  personal  transaction  with  a  deceased  per- 
son. Plaintiff  brought  an  action  to  recover 
from  her  husband's  executor  certain  sums  as 
received  by  the  husband  from  notes  which  be- 
longed to  plaintiff  at  the  time  of  her  marriage. 
Plaintiff  was  present  when  the  settlement  was 
made  in  which  the  husband  received  the  mon- 
ey on  the  note,  but  did  not  participate  in  the 
transaction.  Held,  that  the  settlement  was  so 
inflnenced  by  plaintiff's  presence  in  allowing 
that  the  husband  had  implied  authority  to 
make  the  settlement  ns  to  make  her  a  party  to 
the  transaction,  and  hence  to  disqaalify  her  as 
a  witness  thereto. 

4.  Plaintiff  sned  her  husband's  executor  for 
the  aJDOont  of  a  note,  and  testified  that  at  the 
time  of  her  marriage  the  note  was  in  the  cus- 
tody of  her  daughter  who  brouKht  it  into  the 
room  where  plaintiff  and  h«r  husband  were. 


I  Htld,  that  the  admission  of  the  question  whetb- 
I  er  pluintiS  ever  hud  the  note  in  her  possession 
'  after  that  time  was  erroneous,  as  it  tended  to 
I  show  that  the  note  was  delivered  to  the  hus- 
band  and  never  returned,  to  which  facts  plain- 
tiff was  an  incompetent  witness. 

5.  Ker.  St.  1896,  §  4069,  disqualifies  any  p«i^ 
son  from  testifying  as  to  any  personal  transao 

'  tions  with  a  deceased  person.  Plaintiff,  in  an 
[  action  against  her  husband's  executor  for  mon- 
ey received  by  the  husband,  testified  that  she 
received  a  draft  for  $250  from  her  father's  es- 
tate and  kept  the  money  in  her  possession. 
I  Her  daughter,  then  a  girl  of  8  years  testified 
that  she  left  her  father  and  mother  in  a  room 
on  one  occasion,  and  listened  at  the  keyhole, 
and  heard  her  father  ask  the  plaintiff  where 
she  had  certain  money,  and  that  plaintiff  re- 
plied that  it  was  in  her  pocket,  and  her  father 
insisted  that  a  safer  place  was  in  the  safe,  to 
which  her  mother  responded,  "Here  it  is." 
Held,  that  permitting  plaintiff  to  answer  if  she 
ever  had  the  $250  after  that  day  was  errone- 
ous, since  it  was  in  respect  to  a  direct  transac- 
tion between  plaintiff  and  her  deceased  hus- 
band. 

6.  Where  plaintiff  deeded  her  farm  to  her 
husband  for  an  expressed  consideration  of  $2,- 
000,  and  he  executed  to  her  four  notes  of  $500 
each,  which  were  subsequently  paid,  parol  evi- 
dence was  admissible  to  show  uat  the  $2,000 
was  also  in  consideration  of  a  settlement  of  all 
claims  of  plaintiff  for  money  received  by  the 
husband  from  the  estate  of  plaintiff's  father, 
since  the  deed  and  notes  did  not  purport  to  ex- 
press the  entire  contract,  and  the  evidence  was 
not  in  contradiction  of  any  effective  part  of  the 
writing. 

Appeal  from  circuit  court,  Dane  county; 
Robert  G.  Slebecker,  Judge. 

Action  by  Margaret  Brader  against  I.  G. 
Brader,  Jr.,  executor  of  the  last  will  of  I.  G. 
Brader,  Sr.,  deceased.  From  a  Judgment  In 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

Plaintiff  Is  the  widow  of  the  deceased,  who 
died  in  February,  1899.  They  were  married 
In  January,  1872.  She  presented  a  claim  for 
money  had  and  received  by  the  deceased- 
First,  $1,160  from  the  auction  sale  of  hei 
household  and  farming  effects  and  stock,  held 
March  28,  1872;  second,  $30,  proceeds  of 
her  wagon,  sold  and  paid  for  April  1,  1872; 
third,  $44,  received  for  sale  of  hay  on  the 
last-mentioned  date;  fourth,  $300,  proceeds 
of  a  promissory  note  of  one  Trevett  belong- 
ing to  her,  paid  to  decedent  April  1,  1872; 
fifth,  $48,  proceeds  of'  her  promissory  note 
against  one  Chandler  received  by  the  de- 
ceased April  1,  1872;  sixth.  $250,  moneys 
received  by  plaintiff  from  her  father  and 
handed  to  the  deceased  April  1,  1880.  The 
answer  was  a  general  denial,  statute  of  lim- 
itations, and  an  allegation  that  about  Decem- 
ber, 1872,  a  full  accounting  and  settlement 
was  had,  covering  all  of  the  matters  prior  to- 
that  date,  and  covering  a  transfer  of  real  es- 
tate owned  by  the  plaintiff  or  by  her  chil- 
dren by  a  former  husband,  where  it  was 
agreed  that  the  deceased  should  pay  as  full 
satisfaction  and  settlement  the  sum  of  $2,- 
000,  which  was  paid  by  the  giving  of  his  note 
for  $S00  to  each  of  the  four  children  of  the 
plaintiff  by  her  former  marriage,  all  of 
which  have  been  subsequently  paid.  Upon 
trial  In  the  circuit  court  to  a  Jury,  a  general 
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yerdlct  wu  rendered  In  fayor  of  the  plain- 
tiff for  the  Bum  of  $9C2.99,  whereon,  after 
motion  to  set  aside  the  same  and  for  a  new 
trial  based  on  the  minutes  of  the  court  had 
been  denied,  Judgment  was  entered,  from 
which  the  defendant  executor  appeals. 

G.  S.  Martin  and  B.  M.  Bashtord,  for  ap- 
pellant   F.  J.  &  O.  F.  Lamb,  for  respondent 

DODGE,  3.  (after  stating  the  facte).  1. 
One  of  the  aBstgnments  of  error  most  strenu- 
ously urged  Is  that  the  trial  court  refused  to 
bold  the  plalntifT's  claim  barred  by  the  stat- 
<Dte  of  limitations.  Sudi  refusal  was  predi- 
cated upon  the  view  that  such  statutes  do 
not  run  against  a  married  woman  upon 
claims  against  her  husband.  Were  this  ques- 
tion to  be  considered  originally,  it  wotdd  seem 
dear  that  such  position  is  not  tenable.  TtM 
terms  of  the  statute  of  limitations  are  manda- 
tory and  comprehensive  that  "dvll  actions 
can  only  be  commenced  within  the  periods 
prescribed  in  this  chapter"  (section  4206, 
Rer.  St.  1806),  aad  that  "actions  must  be 
commenced  within  the  periods  respectiyely 
hereinafter  prescribed  after  the  cause  of  ac- 
tion liRS  ajecmed"  (section  4210).  Our  stat- 
utes with  reference  to  the  rights  of  married 
women  have  removed  all  disability,  both  of 
•contract  and  suit,  with  reference  to  separate 
property,  and  have  enabled  the  bringing  of 
fiults  with  reference  thereto  against  the  hus- 
band as  well  88  another.  Carney  v.  Gleiss- 
ner.  62  Wis.  493,  22  N.  W.  735.  Hence  It  can- 
■not  be  doubted  that  a  cause  of  action  accrues 
In  favor  of  a  married  woman,  as  against  her 
husband,  at  the  same  time  and  with  the  same 
completeness  that  it  does  against  any  one 
else.  The  limitation  statutes  make  no  ex- 
ception In  her  favor,  and,  however  wise  ex- 
ception might  be  on  grounds  of  public  policy, 
mch  wisdom  is  a  matter  for  consideration 
by  the  legislature,  and  not  for  the  courts, 
when  the  legislatare  has  acted.  However,  a 
different  view  was  taken  in  Bank  v.  Merrill, 
81  Wis.  161,  50  N.  W.  605,  decided  in  1801, 
where  It  was  said  definitely  and  unambigu- 
ously that  statntes  of  limitation  do  not  run 
Against  a  married  woman  as  between  her  and 
her  husband.  This  was  based  upon  consid- 
erations of  public  policy.  "She  ought  not  to 
be  compelled  to  treat  her  husband  as  a 
etranger.  Any  other  policy  would  beget  dis- 
agreement and  distrust."  Again,  in  Faw- 
•cett  V.  Fawcertt  86  Wis.  832,  55  N.  W.  40S,  it 
was  clearly  intimated  tliat  this  rule  was  rec- 
ognized as  established,  and  further  citations 
offered  in  its  behalf.  We  do  not  find  that 
the  citations  support  the  rule,  but  it  la  now 
10  years  since  It  was  definitely  laid  down  as 
a  Judicial  declaration  of  the  force  and  effect 
of  onr  statutes.  During  that  time  most  val- 
oable  rights  may  have  reached  such  age 
that  their  destruction  would  result  from  a 
•change  of  that  rule,  and  property  righte  of 
great  magnitude  may  have  grovrn  up  in  rell- 
.ance  upon  It    The  fact  that  the  community. 


doabtlees  upon  the  adrtce  of  the  prafeaaion. 
have  relied  on  the  immunity  of  married  wo- 
men from  the  bar  of  statutes  of  limitation  is 
confirmed  by  the  tact  tiuit  a  suit  with  refer- 
ence to  an  ordinary  money  demand  by  wife 
against  husband  haa  seldom  been  known  in 
this  court,  numerous  as  are  tite  traoaactioiifi 
oDt  of  which  such  suite  mlcht  grow.  We  feel 
eoDBtreined,  therefore,  wltbost  yielding  as- 
sent to  the  reason  of  the  rule  of  Bank  t.  Mer- 
rill, to  decllnq  now  to  depart  from  it  If  it 
is  not  such  as  the  leglslatiu'e  believes  best 
a  change  by  that  body  Is  easy,  and  that  toe, 
in  a  way  to  take  effect  In  future,  and  not  ex 
post  facto.  We  therefore  decide  that  no  er- 
ror was  committed  In  holding  the  plaintiff's 
claims  not  barred  by  the  stetute  of  liiaitatlon. 
2.  Appellant  aaalgns  error  \qM>n  the  over- 
mllng  of  hia  objection  to  the  competency  of 
the  plaintiff  herself  to  give  certain  testimony. 
on  the  ground  that  the  same  falls  within  the 
Inhibition  of  section  4068.  Bev.  St  16S8, 
which,  according  to  Ite  tenns,  disables  her 
to  give  testimony  "In  respect  to  any  transac- 
tion or  commmilcatlon  by  her  personally  with 
the  deeeaaed."  Anioag  the  qneatlona,  objec- 
tions to  which  were  overruled,  are  aereral 
whieh  may  be  classed  together,  as  resting 
upon  the  same  principle.  It  having  been  tes- 
tified that  the  deceased.  Isaac  O.  Brader. 
superintended  the  auction  sale  of  the  plaia- 
UtTB  property,  the  following  qaestlons  were 
propounded  to  her:  "Did  you  yourself  re- 
ceive any  money  or  notes  received  on  the 
sale  of  that  property  that  day?"  "Q.  Did 
any  of  the  makers  of  notes  then  given  ever 
pay  any  to  yen  yourselfr*  "Q.  Was  it  [a 
certain  note  of  a  third  person]  paid  to  you?" 
"Q.  Did  you  ever  receive  any  money  from 
DrydMk  on  that  noter*  "Q.  After  you  were 
married  to  Brader,  did  you  personally  ever 
receive  from  Trevett  anything  m  payment 
[«f  Trevetfa  note]?'  The  trouble  wUh  these 
questions  and  their  answers,  uniformly  In 
the  negative,  is  that  they  were  doubtless 
made  the  basis  of  argument  to  the  Jury  for 
an  inference  that  If  none  of  these  payments 
of  money  or  deliveries  of  notes  were  made 
to  the  plaintiff  herself,  the  alleged  payment 
of  them  to  the  deceased,  Isaac  G.  Brader, 
was  confirmed.  Of  conrse,  the  statute  above 
cited  has  a  clear  and  obvious  purpose,  which 
Is  to  prevent  the  survivor  to  a  transaction 
from  benefiting  by  his  own  evidence  thereto 
when  the  other  party's  mouth  is  closed  by 
death  as  to  a  different  version,  and  testi- 
mony which  with  reasonable  directness  tends 
to  establish  that  a  transaction  did  or  did  not 
take  place  between  the  witness  and  the  do- 
ceased  Is  within  the  reason  of  ihe  prohibi- 
tion; but  the  connection  must  be  reasonably 
direct,  and  we  think  it  cannot  be  said  to  ex- 
ist In  the  case  of  the  questions  above  pot 
which  called  for  Information  merely  aa  to 
i3xe  witness'  transactions  with  third  per- 
sons. Possibly  the  appellant  might  have 
been  entitled  to  some  Insfruction  from  the 
court  that  proof  that  Trerett  for  instance. 
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dM  not  pay  hlB  note  to  tiie  pialnttff,  must 
not  be  taken  as  tending  to  prove  that  be 
did  pay  It  to  the  deceased,— a  fact  to  wbicb 
the  plaintiff  XTouId  probably  not  have  been 
permitted  to  testify;  but  the  fact  that  coun- 
sel may  argue,  from  transactions  between 
the  Tvltnees  and  third  persons,  to  an  imag- 
inary inference  that  certain  acts  were  done 
by  ttie  deceased.  Is  not  enough  to  preclude 
her  from  testifying  as  to  such  transactloDs. 
Such  was  the  erteut  of  the  evidence  given 
under  the  questions  above  quoted. 

Under  the  same  objection  to  competency, 
It  baying  ai^eared  without  objection  that  a 
wagon  was  sold  to  one  Drydon  at  another 
auction,  and  a  note  drawn  up  by  a  third 
person  in  the  presence  of  both  plaintiff  and 
her  husband,  the  question  was  asked:  "To 
whom  was  the  note  payable?  A.  To  my 
husband."  This  was  merely  evidence  as  to 
the  contents  of  a  written  paper,  and  seems 
not  to  be  improper,  within  the  rule  of  Page 
V.  Danaher,  43  Wis.  221.  A  further  objec- 
tion under  this  statute  arose  as  follows: 
"It  bavlng  appeared  that  she  owned  a  cer- 
tain note  against  one  Trevett,  and  that  some' 
bnsAness  was  transacted  at  Trevett's  house, 
there  being  present  herself,  her  husband, 
Treyett,  and  others,  which  transaction  she 
says  she  "saw  without  in  any  way  partici- 
pating,'' the  question  was  put  and  answered 
oyer  objection:  "Q.  State  what  that  trans- 
action waa  A.  It  was  settling  that  note 
that  I  had  in  my  possession.  Well,  they  had 
a  final  settlement  of  that  note.  They  set- 
tled It  np.  Mr.  Brader  took  sheep,  and  there 
was  some  money  coming,  and  it  was  paid 
over,  and  the  note  was  all  settled  up.  They 
«zcbanged,  and  Mr.  Trevett  paid  Mr.  Brader 
the  money  and  the  sheep,  and  Mr.  Trevett 
received  the  note.  Q.  State  whether  or  not, 
after  this  settlement  with  Trevett,  you  saw 
those  sheep  on  this  farm.  A.  I  did.  It  was 
Mr.  Brader's  farm.  He  was  carrying  It  on." 
The  rule  of  the  New  York  decisions  was 
adopted  by  us  In  WoUman  y.  Ruehle,  104 
Wis.  603,  607,  80  N.  W.  919,  where  it  was 
stated  that  the  statute  "does  not  ft>rbid 
testimony  of  transactions  or  communications 
between  the  deceased  and  third  persons, 
though  In  the  wttness*  presence,  if  he  [wit- 
ness] did  not  participate  therein  and  they 
were  not  affected  by  his  presence."  This 
mle  was  also  recognized  and  applied  to  ex- 
clude testimony  lb  Goerke  y.  Goerke,  80 
Wis.  620,  50  X.  W.  845.  The  transaction  tes- 
tified to  by  plaintiff  was  the  payment  to  the 
deceased  of  a  note  known  by  all  parties  to 
bdong  to  the  plaintiff,  in  her  presence.  In 
which  transaction  she  testifies  that  she  did 
not  participate.  It  Is,  however,  inconceiv- 
able that  her  presence  did  not  affect  and  In- 
floenee  the  transaction.  It  doubtless  served 
to  anttaorize  and  Justify  her  husband  and  the 
debtor  In  making  the  adjustment  No  sucb 
settlement,  to  bind  her,  could  have  been 
made  without  either  authority  from  her  to 
her  hMSband,  which  would  have  been  a  trans- 


action between  them,  or  such  conduct  on 
her  part  as  to  justify  belief  in  such  au- 
thority. A  part  of  the  transaction  of  the 
settling  of  that  note  between  the  deceased 
and  Trevett  was  the  Implication  of  authori- 
ty thai  and  there  given  by  her  presence. 
It  is  plain  that  this  transaction,  to  which 
she  was  permitted  to  testify,  although  be- 
tween the  deceased  and  a  third  person,  waE 
so  Influenced  by  her  presence  that  she  was 
in  effect  a  party  to  it  and  should  not  have 
been  permitted  to  testify  tbereta 

Another  ruling  in  this  category  was  sub- 
stantially as  follows:  Plaintiff  having  testi- 
fied that  at  the  time  of  her  marriage  she  bad 
a  certain  note  against  one  Trevett  which 
was  In  the  custody  of  her  daughter  Sarah, 
and  that  Just  befwre  she  and  her  husband, 
Mr.  Brader,  left  the  house,  the  daughter,  at 
her  direction,  brought  the  notes  from  her 
trtmk  Into  the  room  where  plaintiff  and  her 
husband  were,  and  that  they  left  the  bouse 
soon  after,  she  was  asked  the  following 
question:  "Q.  After  you  left  the  house,  did 
you  have  the  Trevett  note  in  your  actual 
possession?'  And  over  objectton  she  an- 
swered; "I  did  not"  Either  this  testi- 
mony was  wholly  Irrtievant  and  immaterial, 
or  it  tended  very  dlrectiy  to  establish  a 
transaction  between  plaintiff  and  her  hus- 
band. She  had  testified  to  the  production 
of  the  note  to  both  of  them,  and  that  without 
separation  they  both  left  the  house  together, 
and  that  never  after  that  time  did  she  have 
that  note.  It  could  have  been  offered  for 
no  purpose  save  as  tending  to  establish  that 
the  note  was  delivered  to  her  husband  at 
that  time,  and  that  he  never  delivered  It 
back  to  her,  to  neither  ot  which  facts  was 
she  a  competent  witness.  We  consider  that 
this  testlm(Hiy  transgressed  the  limitation, 
and  that  error  was  committed  in  its  admis- 
sion. 

Still  another  assigned  error  of  this  cdass 
arose  as  follows:  Plaintiff  having  testified 
to  the  receipt  of  a  draft  for  $250  from  her  fa- 
ther's estate  some  time  after  her  marriage, 
and  that  she  cashed  the_  draft  and  had  the 
$250  in  money  In  her  possession,  and  there 
being  evidence  from  a  daughter,  then  a  Ut- 
tli  girl  S  years  of  age,  that  on  a  certain  oc- 
casion she  left  her  father  and  mother  togeth- 
er In  a  room,  and,  after  closing  the  door,  lis- 
tened at  the  keyhole  and  heard  her  father 
ask  the  plaintiff  where  she  had  certain  muc 
ey,  and,  on  her  reply  that  she  bad  it  in  her 
pocket  heard  him  insist  that  a  safer  place 
was  In  the  safe,  to  which  her  mother  was 
beard  to  respond,  "Here  it  Is,"  the  plaintiff 
was  then  asked,  "Q.  Did  you  have  any  oth- 
er property  or  money  at  that  timeT"  to 
which  she  answered  substantially  In  the 
negative.  She  was  also  asked.  "Q.  Did  you 
ever  have  that  9250,  or  any  of  It  after  that 
day?"  This  testimony  also  seems  to  be  so 
dlrectiy  connected  with  a  transaction  be- 
tween plaintiff  and  deceased  as  to  b«  im- 
proper.   Its  only  purpose  was  to  show  that 
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in  a  transaction  to  which  Bome  one  else  bad 
teetlfled,  such  testimony  being  ambiguous 
as  to  what  money  was  referred  to,  sbe  had 
only  the  specific  $250.  It  Is  certainly  an  at- 
tempt to  prove  by  this  witness  that  the 
$250  was  the  subject  of  the  conversation  be- 
tween her  and  her  husband  overheard  by  the 
child;  and  the  answer  to  the  second  ques- 
tion. If  relevant  at  all,  tended  to  Justify  an 
Inference  of  Its  delivery  to  him  at  that  time 
and  a  denial  that  he  ever  returned  It  to  her. 
The  objections  to  her  competency  to  answer 
these  questions  should  have  been  sustained. 
3.  An  Important  ground  of  error  assigned 
consists  in  several  rulings  of  the  trial  court 
excluding  all  evidence  to  establish  that  at 
a  certain  alleged  settlement  the  plaintiff,  be- 
sides conveying  land,  settled  and  released 
all  daim  for  these  moneys  in  consideration 
of  12,000  then  paid  her  by  the  decedent  In 
the  form  of  four  promissory  notes  of  $500 
each,  payable,  respectively,  to  her  four  chil- 
dren by  flrst  marriage.  Such  testimony  was 
excluded  for  the  reason  that  at  the  time  of 
tbe  transaction  the  plaintiff  executed  and  de- 
livered a  simple  deed  of  conveyance  of  her 
farm  expressing  a  consideration  of  $2,000, 
and  the  decedent  executed  the  four  prom- 
issory notes  above  described.  The  court  con- 
sidered these  writings  to  purport  to  express 
the  contract  between  the  parties,  and  to  ren- 
der inadmissible  evidence  of  any  other,  fur- 
ther, or  different  terms  or  subjects.  The 
view  adopted  by  the  trial  court  has  so  re- 
cently received  consideration  and  disapproval 
that  no  extended  discussion  is  necessary. 
We  have  in  two  very  late  cases  reiterated 
tbe  well-established  rule  that  neither  a  sim- 
ple deed  of  conveyance  nor  a  promissory 
note  purports  to  express  the  whole  contract 
between  the  parties.  Nauman  v.  UUman, 
102  Wis.  92,  78  N.  W.  159;  Cuddy  v.  Fore-' 
man  (Wis.)  83  N.  W.  1103.  The  deed  but 
purports  to  convey  property  in  execution, 
partially  or  wholly,  of  some  agreement;  and 
the  promissory  note  merely  serves  as  con- 
venient evidence  of  an  agreement  to  pay 
money.  Usually  such  instruments  grow  out 
of  agreements  having  other  elements  than 
the  mere  conveyance  or  than  the  mere  fu- 
ture payment  of  money,  and  therefore*  no 
presumption  arises  that  the  parties  have 
attempted  to  embody  their  whole  contract 
In  either  Instrument.  Counsel  Invokes  the 
rale  that,  when  writings  are  made,  no  ele- 
Oients  of  contract  may  be  shown  by  parol, 
unless  the  writing  itself  discloses  that  it  is 
incomplete  and  not  intended  to  cover  the 
whole  agreement.  That  rule  in  no  wise  snp- 
iwrts  the  ruling  now  under  consideration, 
for  by  overwhelming  consensus  of  authority 
it  is  established  that  a  mere  deed  of  convey- 
ance or  a  simple  promissory  note  does  dis- 
close on  its  face  and  by  its  very  character 
that  it  Is  not  an  attempt  to  set  forth  the 
whole  contract  made.  2  Jones,  Ev.  $  446. 
Of  course,  the  additional  elements  of  con- 
tract which  may  thus  be  proved  must  be 


consistent  with,  and  not  in  contradiction  of, 
the  effective  part  of  the  writing.  For  ex- 
ample, evidence  would  not  be  admissible  of 
an  extraneous  agreement  that  the  deed 
should  not  convey  tbe  prt^erty  described,  or 
that  the  money  should  not  be  payable  at 
the  time  specified  in  a  promissory  note.  GIll- 
mann  v.  Henry,  53  Wis.  405,  10  K.  W.  692. 
We  do  not  understand  that  tbe  evidence  of- 
fered was  obnoxious  to  this  rule,  however. 
The  trial  court  seems  to  have  been  misled  by 
Hei  V.  Heller,  53  Wis.  415,  10  N.  W.  G30. 
That  case  Is,  however,  wholly  distinguished 
from  Cuddy  v.  Foreman  and  Its  line  of  au- 
thorities; for  the  document  involved  in  Hel 
V.  Heller  was  not  a  mere  deed  of  convey- 
ance, but,  while  containing  effective  words 
of  conveyance,  also  proceeded  to  set  forth 
terms  of  bilateral  agreement  on  several  sab- 
Jects,  and  on  its  face  evinced  an  attempt  and 
intent  to  embody  therein  the  co&tract  made 
by  the  parties.  The  excluded  evidence,  con- 
sidered generlcally  and  not  In  detail,  should 
have  been  admitted,  and  Its  exclusion  was 
error,  obviously  to  the  prejudice  of  the  de- 
fense. 

By  reason  of  the  errors  already  indicated, 
the  judgment  must  be  reversed,  and  it  does 
not  seem  necessary  to  discun  tbe  detail  of 
several  minor  assi{;nments  of  error,  hardly 
likely  to  present  themselves  in  the  same  way 
upon  another  trial.  Judgment  reversed,  and 
cause  remanded  for  a  new  trial, 

C.\8SODAY,  C.  J.  I  concur  In  the  reversal 
of  the  Judgment  In  this  case  for  the  Improper 
admission  of  evidence;  but  in  my  opinion  the 
cause  of  action  is  barred  by  the  statutes  of 
limitation,  cited  In  the  opinion  filed.  To  my 
mind  the  cases  of  Bank  v.  Merrill,  81  Wis. 
156,  156,  60  N.  W.  505,  and  Fawcett  T.  Faw- 
cett,  86  Wis.  332,  55  N.  W.  405,  are  clearly 
distinguishable,  for  reasons  stated  by  counsel 
for  the  appellant;  but,  even  if  this  were  not 
so,  still  I  should  feel  bound  to  give  effect  to 
the  statutes  which  are  conceded  to  be  so  clear 
and  unambiguous  as  to  preclude  construction. 
Courts  are  Instituted,  not  for  the  purpose  of 
making  laws,  but  for  tbe  purpose  of  declaring 
wtiat  the  law  is;  and  an  erroneous  declara- 
tion as  to  what  the  law  is  does  not,  in  my 
Judgment,  change  the  law,  although  It  is 
binding  -upon  the  parties  In  the  particular 
case.  Such  erroneous  declaration  of  tbe  law 
simply  puts  the  court  making  It  out  of  har- 
mony with  the  law;  and  this  Is  particularty 
so  as  to  statutory  law,  when  the  statute  is 
clear  and  unambiguous,  leaving  no  room  for 
construction.  The  legislature  is  expected  to 
amend  and  correct  statutes;  but  it  can  hardly 
be  expected  to  review  and  correct  erroneooa 
statements  of  the  law  in  Jndidal  opinions,  es- 
pecially as  such  statements  may  at  times  be 
In  direct  conflict.  To  give  force  and  effect  to 
all  such  erroneous  statements  Is  In  my  Judg- 
ment to  bring  the  law  Into  endless  confusion. 
I  am  further  constrained  to  say  that  In  my 
opinion  parol  evidence  was  proi)erly  excluded 
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as  to  wliether  tbe  property  in  question  vas 
induded  In  the  settlemeiit  of  December  4, 
1872.  The  deed  signed  by  the  one  party,  re-  I 
citing  a  consideration  of  $2,000,  and  the  fotir 
notes,  of  $500  each,  signed  by  the  other 
party,  amonnting  to  $2,000,  should  In  my 
Judgment  be  considered  as  one  paper  in  law, 
signed  by  both  parties,  and  hence  as  consti- 
tuting the  -written  agreement  between  the 
parties.  Glllmann  v.  Henry,  53  Wis.  465.  468, 
10  X.  W.  e02;  Herbst  v.  Lowe,  66  Wis.  316, 
26  N.  W.  T51.  Tbis  being  so,  It  necessarily 
excluded  all  contemporaneous  agreements  lie- 
tween  the  same  parties  in  relation  to  the 
same  subject-matter  or  any  part  of  it.  Such 
written  agreement  Is  coneinslTely  presumed 
to  include  the  whole  agreement  1  Greeni. 
Bv.  I  275.  Caldwell  v.  Perkins,  86  Wis.  88, 
67  N.  W.  29.  Such  contemporaneous  agree- 
ments are  In  my  judgment  excluded  by  the 
rule  stated,  although  they  may  not  contra- 
dict the  written  agreem^it 


MONROE  WATERWORKS  CO.  t.  CITY  OF 

MONROE. 

(Supreme  Court  of  Wisconsin.    April  9,  1901.) 

MUNICIPAL.     CORPORATIONS— CONTRACTS— UI*- 

TRA    VIRES  —  TAXATION  —  KXEMPTION— 

WATVBR— COUNTERCLAIM— APPEAl.. 

1.  The  fact  that  a  city's  contract  with  a  wa- 
ter company  is  ultra  vires,  in  so  far  as  it  grants 
an  ezclnslTe  privilege,  is  no  defense  to  an  ac- 
tion for  hydrant  rentals  due  thereunder. 

2.  Where  a  city  contracts  with  a  water  com- 
pany to  pay  for  water  a  sum  equal  to  ail  taxes 
levied  on  certain  parts  of  the  company's  plant, 
the  agreement  is  not  invalid  as  an  exemption 
from  taxation;  the  contract  contemplating  the 
payment  of  taxes. 

3.  Where  the  contract  between  a  city  and  a 
water  company  provides  that  a  portion  of  the 
hydrant  rentals  shall  be  a  sum  equal  to  the 
amount  of  all  taxes  assessed  on  a  certain  part 
of  the  company's  plant,  and  taxes  are  assessed 
against  the  property  of  the  company,  together 
with  its  franchises,  at  a  lump  sum,  there  can 
be  no  recovery  under  the  contract,  owing  to 
the  imposaibllitv  of  separating  the  property  in 
question  from  the  franchises. 

4.  Where  for  several  years  a  city  paid  a  wa- 
ter company  the  hydrant  rentals  due  under  the 
contract,  and  made  no  complaint  as  to  the  char- 
acter of  the  service  rendered"  by  the  company, 
in  an  action  by  the  company  for  hydrant  rent- 
als, the  city  was  not  entitled  to  recover  by  way 
of  counterclaim  for  insuflBdent  service  at  fires: 
the  city's  conduct  having  amounted  to  a  waiver 
of  any  such  counterclaim. 

.5.  Laws  1SS2,  c.  238  (Monroe  CSty  Charter) 
I  48,  declares  that  where  a  claim  against  the 
city  has  heen  disallowed  by  the  council,  and 
an  appeal  taken,  the  same  shall  be  tried  in  the 
same  manner  as  appeals  frum  justices;  and 
Rev.  St.  1898,  S  37G8.  declares  that  in  certain 
cases  actions  appealed  from  justice  court  shall 
be  tried  In  the  appellate  court  as  If  originally 
brought  there.  Held  that,  on  appeal  from  the 
decision  of  the  city  council,  a  counterclaim  is 
permissible  when  the  conditions  are  such  that 
a  new  trial  in  the  appellate  court  is  permissihie 
under  the  statute. 

6.  Where  a  water  company  sued  a  city  for 
hydrant  rentals,  and  the  city  set  up  a  counter- 
claim for  inadequate  service  at  fires,  evidence 
of  inadequate  fire  pressure  at  fires  occurring 
more  than  six  years  prior  to  the  presentment  of 
the  claim  to  the  city,  and  also  after  the  contro- 


versy had  gotten  into  court,  could  not  be  stis- 
tained,  as  showing  a  hahit,  or  custom,  or  course 
of  conduct;  it  appearing  from  the  defendant's 
bill  of  particulars  that  during  a  portion  of  the 
six  years  prior  to  the  filing  of  the  claim  the 
protection  furnished  by  the  waterworks  was 
sufBcient. 

Appeal  from  circuit  court,  Green  county; 
B.  F.  Dunwiddle,  Judge. 

Action  by  the  Monroe  Waterworks  Com- 
pany against  the  city  of  Monroe.  From  a 
Judgment  In  favor  of  defendant,  plalutiff  ap- 
peals.   Reversed. 

In  the  year  1889  the  common  council  of 
the  city  of  Monroe  granted  a  franchise  to 
construct  and  operate  a  system  of  water- 
works in  said  city  to  one  W.  H.  Wheeler, 
granting  an  exclusive  right  for  a  period  of 
20  years,  llie  ordinance  granting  the  fran- 
chise prescribed  at  length  and  with  particu- 
larity the  kind  of  plant  that  should  be  erect- 
ed, the  kind,  size,  and  number  of  miles  of 
pipe  that  should  be  used,  the  manner  in 
which  It  should  be  laid,  the  number  of  hy- 
drants for  fire  protection,  and  how  they  were 
to  be  located,  with  many  other  conditions 
deemed  necessary  for  Its  Installation.  The 
grantee  agreed  to  keep  the  hydrants  supplied 
with  water  for  fire  service  day  and  night, 
and  keep  them  In  good  order.  The  city 
agreed  to  pay  for  such  fire  protection  $4,500 
In  semiaimual  Installments  on  the  Ist  days 
of  February  and  August  of  ea<ih  year.  The 
dty  was  also  to  have  the  free  use  of  hy- 
drants for  flushing  gutters  and  sewers,  and 
free  water  for  public  schools  and  other  city 
buildings,  for  certain  drinking  fountains,  and 
for  sprinkling  purposes.  In  consideration  for 
such  service  the  city  also  agreed  "to  pay 
each  year  to  said  grantee.  In  addition  to  the 
hydrant  rentals  herein  specified,  a  sum  equal 
to  the  amount  of  state,  county,  and  city  taxes 
which  may  be  levied  upon  such  portions  of 
said  waterworks  plant  as  is  located  on  the 
streets  and  public  grounds."  Ortain  rates 
of  charges  were  fixed  for  private  consumers. 
Tests  for  a  water  supply  were  to  be  made 
and  approved  by  the  city,  and  before  the 
works  were  accepted  the  plant  was  required 
to  meet  certain  conditions  prescribed.  The 
ordinance  contained  other  details  of  no  Im- 
portance in  this  litigation.  The  ordinance 
was  accepted  by  Wheeler,  and  afterwards 
the  plaintlfT  corporation  was  organized, 
which  succeeded  to  his  rights.  The  system 
was  duly  built,  tested,  and  accepted.  The 
pumping  station  was  located  on  certain  lots 
owned  by  the  company.  The  standpipe  was 
located  in  the  city  park,  and  the  pipes,  hy- 
drants, and  fountains  were  distributed  in  the 
streets  and  public  grounds.  From  year  to 
year  down  to  the  time  of  the  commencement 
of  this  action,  the  city  has  paid  the  semi- 
annual installments  for  hydrant  rentals  aa 
they  became  due  without  protest.  During 
the  years  1890  to  1805,  inclusive,  the  dty 
levied  taxes  only  on  the  real  estate  upon 
which  the  pumping  station  was  located,  the 
annual  valuation  being  $4,000,  except  in  the 
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year  18M'  the  value  was  Increased  to  $4,500, 
and  in  1895  to  $6,000.  In  1898  the  city  aa- 
se.ssed  the  entire  system.  Including  fran- 
chises, rights,  privilegeB,  real  estate,  pipes, 
hydrants,  «tc.,  at  the  gross  sum  of  $30,000, 
against  which  a  tax  was  levied  amounting 
to  $642.08,  which  sum  the  w^ater  company 
was  required  to,  and  did,  pay.  Thereafter, 
basing  its  right  upon  that  portion  of  the 
ordinance  above  quoted,  the  plaintiff  pre- 
sented a  claim  to  the  city  council,  claiming 
that  Its  real  estate  was  about  one-sixth  of 
the  whole  value  of  the  system  of  water- 
works, and  that  the  portion  In  the  streets 
and  public  grounds  was  five-sixths,  and  de- 
manding that  the  city  pay  In  the  sum  of 
$533.05,  as  being  the  proper  portion  of  the 
taxes  levied  as  aforesaid.  The  claim  was 
disallowed,  and  an  appeal  was  taken  to  the 
clrenit  court  That  court  directed  as  Issue  to 
be  made  by  complaint  and  answer.  The 
plaintiff  filed  a  complaint,  setting  out  the 
facts  substantially  as  stated.  The  answer 
contained  sundry  admissions  and  denials, 
with  aliegations  that  the  stipulations  in  the 
ordinance  regarding  the  payment  of  a  sum 
by  the  city  equivalent  to  the  taxes  on  that 
part  of  its  plant  on  the  streets  and  public  , 
grounds  was  tantamount  to  and  was  an 
agreement  to  exempt  said  property  from  tax- 
ation, and  therefore  void;  that  it  was  impos- 
sible to  determine  or  apportion  the  values  of 
the  different  portions  of  said  plant  but,  on 
the  contrary,  the  plant  was  entire  and  iBr 
separable  and  must  be  treated  as  an  entirety 
for  the  purpose  of  taxation;  that  the  attempt 
to  grant  an  exclusive  franchise  was  contrary 
to  public  policy  and  void.  It  then  set  up  a 
connterelaim,  claiming,  among  other  things, 
that  daring  the  six  years  last  past  the  plain- 
tiff bad  neglected  to  provide  modem  appli- 
ances and  to  aidopt  proper  means  to  secure 
direct  fire  piessnre  in  case  of  fires,  and  had 
so  mismanaged  its  works  and  neglected  to 
keep  its  hydrants  In  order  that  at  a  nnnn 
tier  of  fires  mentioned  the  fire  pressure  was 
wholly  inadequate,  and  the  said  system  af- 
forded no  protection  to  the  property  of  the 
city,  and  In  consequence  thereof  property  of 
the  citizens  of  the  city  had  been  destroyed 
of  the  value  of  $20,000,  for  which  they  had 
no  remedy  under  the  laws  of  this  state;  that 
the  Btandpipe  was  of  inadeiiuate  capacity 
and  not  properly  equii^ed  or  kept  in  repair, 
direct  pressure  was  not  secured  until  after 
great  delay,  and  generally  the  plant  was 
carelessly  and  negligently  handled.  There 
belug  no  other  system  in  the  city,  rents  had 
been  paid,  although  the  value  of  the  service 
rendered  did  not  exceed  $2,000  per  year. 
Damages  to  the  amount  of  $1.'>.000  were  de- 
manded. A  motion  to  strike  out  the  counter- 
claim was  denied.  A  reply  was  sen-ed.  con- 
sisting of  denials  and  an  allegation  of  volun- 
tary payment  of  rentals  with  full  knowledge 
of  the  facts.  A  bill  of  particulars  was  filed 
by  defendant,  which  set  out  In  detail  Its 
grievances.    The  Jury  rendered  the  following 


fecial  verdict:  "(1)  What  Is  the  relative 
value  of  that  portion  of  the  waterworks 
plant  of  the  plaintiff  located  in  the  streets 
and  public  grounds  of  the  defendant,  aa  cont- 
I>ared  with  the  value  of  the  whole  ot  said 
waterworks  plant?  Answer.  83  per  cent  (2i 
Did  the  plaintiff,  during  the  six  years  prior 
to  February  7,  1900,  furnish  to  the  city  of 
Monroe  such  a  supply  of  water  and  such 
pressure  as  were  reasonably  adequate  for  the 
extinguishment  of  fires,  if  properly  used  by 
the  city?  Answer.  No.  (3)  In  case  your  an- 
swer to  the  last  question  Is  'No,'  you  may 
state  what  the  diSereuce  is  between  the 
value  of  the  supply  of  water  and  pressure 
actually  furnished  to  the  city  by  the  plaintiff, 
and  that  which  should  have  been  tarnished 
on  the  basis  of  the  contract  {Mice,  In  order 
to  afford  reasonably  adequate  protection 
from  fire.  Answer.  $326.40  yearly  for  six 
years,— $1,958.40."  Plaintiff's  motion  for  a 
new  trial  was  denied,  and  defendant's  motion 
for  Judgment  was  granted.  Judgment  was 
accordingly  entered  on  defendant's  cotinter- 
clalm  for  $1,958.40  damages,  besides  costs, 
and  the  plaintiff's  cause  of  action  waa  dis- 
missed.   Plaintiff  appeals, 

Jackson  &  Jackson,  P.  3.  Clawson,  and  M. 
O.  Jeffries,  for  appellant  Colin  W.  Wri(ht 
and  Jones  &  Stevens,  for  respondent 

BARDEEN,  J.  (after  stating  the  facts).  As 
regards  the  plaluUiTs  right  of  recovery,  the 
record  furnished  no  Information  as  to  the 
grounds  upon  which  it  was  denied.  The 
argument  by  the  defendant  In  this  court  is 
that  the  ordinance  is  void  (1)  because  It 
purports  to  create  an  exclusive  franchise  for 
20  years;  <2)  l>ecause  It  is  in  effect  an  agree- 
ment to  exempt  plaintiff's  property  from  tax- 
ation; (3)  because  that  part  of  It  sued  on  is 
so  indefinite  and  uncertain  as  to  furnish  no 
basis  for  a  recovery. 

1.  The  ordinance  In  question  ^ves  the 
plaintiff  an  exclusive  tight  to  erect,  main- 
tain, and  operate  a  system  of  waterworks  4n 
the  defendant  city  for  a  period  of  20  years. 
We  may  concede,  without  so  deciding,  that 
as  a  general  rule  the  leglslatore  alone  has 
the  power  to  make  exclusive  grants  of  this 
character,  and  that  this  power  does  not  ex- 
ist in  the  city  unless  expressly  granted  to 
It  l^  Its  charter  or  some  law  of  the  state. 
Our  attention  has  not  been  called  to  any  such 
grant  of  power,  and  we  may  assume  that  It 
does  not  exist  The  dty  had  authority  from 
the  legi^ture  to  grant  a  franchise  to  a  per- 
son or  corporation  to  furnish  It  and  Its  in- 
habitants with  water.  If  It  had  no  right  to 
make  the  grant  exclujslve,  it  was  at  most 
ultra  vires.  The  plaintiff  has  accepted  the 
grant  It  has  constructed  an  expensive  sys- 
tem of  waterworks.  For  over  S  years  the 
city  has  been  the  recipient  of  substantial  ben- 
efits thereunder,  and  from  year  to  year  has 
paid  Its  rental  dues.  The  excluslveuesa  of 
the  right  to  use  the  streets  was  granted  for 
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tbe  sole  benefit  of  tbe  water  company.  If 
it  does  not  recelTe  tUB  benefit,  tbe  city  losefl 
notlilng.  Quoting  from  tbe  opinion  of  Judge 
Sanborn  in  a  .slmUat  case  (Iliinoti  Truat  & 
Sav.  Baak  t.  City  of  Aikansas  City,  76  Fed. 
271.  22  C.  a  A.  171.  34  L.  R.  A.  618):  "XlM 
grant  of  this  ezdualTe  right  wa«  neltber  im- 
moral Bor  lUegaL  It  was  merely  ultra  Tirea 
We  Itnow  of  no  rule  of  law  or  morals  whicb 
relieves  tbe  recipi«it  of  tbe  substaatial  bea- 
eflts  of  a  partially  executed  contract  from 
the  obligation  to  perfonn  or  pay  that  part  of 
the  coBsideratloB  which  he  can  perform  or 
iny,  because  tbe  performance  of  an  Insignif- 
icant portion  of  it  Is  beyond  Its  powers.  On 
tbe  otker  band,  the  tiue  rule  is,  and  «nght 
to  be.  tbe  converse  of  that  prBposItion.  It 
to  that  when  a  part  of  a  dtrlstble  contract  is 
ultra  Tires,  but  nether  malum  In  ae  nor 
malum  prohibitum,  tbe  remataider  may  be 
enforced,  nnleas  It  appears  from  a  coaslder- 
ation  of  the  whole  contract  that  It  would 
not  liaTe  been  made  independently  of  the 
part  which  is  void,"— citing  Narigatlon  Co. 
T.  Wlnsor,  87  U.  &  64.  22  L.  Kd.  S15:  Rea- 
foat  V.  Tmst  Co.,  154  U.  S.  362,  14  Snp.  Ct 
1047,  38  U  Kd.  1014.;  Waston  Union  T^ 
Co.  T.  Burlington  &  S.  W.  R.  Ca.(C  C.)  11 
Pud.  1;  Saginaw  Gaslight  Co.  t.  City  of  Sag- 
inaw (C.  a)  as  Fed.  629.  Tbe  mpreme  court 
of  Iowa  carry  tbe  rule  so  far  as  to  say  that 
the  TaUdity  of  aa  ordlaaBce  gluing  tbe  ex- 
dusiTc  pri-vllege  fur  a  term  of  y«aTB  of  lay- 
ing water  pl^es  to  tike  streets,  etc.,  can  be 
contested  only  by  some  otlier  company  or  in- 
diridnal  afterwards  daiaalng  «nch  right 
Grant  t.  City  of  Davenport,  30  Iowa,  386. 
Whatever  the  true  rule  may  be,  the  dlacns- 
sion  o(  the  point  at  iasoe  in  tbe  case  in  T6 
Fed.  271,  22  C.  C.  A.  171,  84  L.  R.  A.  Sia 
meets  every  argument  urged  here,  and  most 
deariy  desDooastrates  that  the  city  la  ia  im 
positloB  to  avail  Itself  of  tbe  objection  urged. 
2.  Does  the  ordiaance  amoont  te  an  agree- 
meat  to  exenpt  the  plalntllTs  property  from 
taxation?  An  agreement  for  Immunity  from 
ta;catlon  will  not  be  recognized,  tmleas 
couched  in  terms  too  plain  to  be  mistaken. 
Chicago,  B.  &  K.  G.  R.  Co.  v.  Utssonrl.  120 
U.  a  569,  7  Sup.  Ct.  -683,  SO  L.  Ed.  1133. 
Where,  howener,  the  agreement  Is  express, 
and  tbe  Intention  evident,  to  exempt  property 
and  release  it  from  tax  bnrdeos,  It  Is  void, 
and  win  not  be  enforced.  Little  Falls  Blcc- 
trie  &  Water  Co.  v.  City  of  Little  FaUs.  74 
Minn.  197,  77  N.  W.  40:  State  v.  Hannibal 
&  St.  J.  S.  Co.,  76  Mo.  208.  Many  other  cases 
might  be  added,  bnt  the  rule  Is  so  generally 
recognized  that  fnrther  citation  is  not  neces- 
itnry.  The  mle  is  equally  well  established 
that  It  is  competent  for  a  dty  and  a  com- 
pany to  agree  that,  as  the  price  of  services 
to  I>e  r«idered,  the  dty  will  pay  a  sum  equal 
to  the  amount  of  municipal  taxes  to  l>e  lev- 
led.  Lodington  Water-Suppiy  Co.  v.  City  of 
Ludingtoii,  110  Mich.  48a  78  N.  W.  558;  Car^ 
tersvllie  Improvement,  Gas  &  Water  Co.  v. 
City  of  CartersvUle  (Ga.)  16  S.  E.  26;  Grant 


V.  aty  of  Davenport,  36  Iowa,  307.  Of 
coarse,  it  must  appear  that  tbe  sum  so  stipur 
lated  to  be  paid  is  a  fair  and  jnst  allowance 
to  compensate  for  the  actual  value  of  the 
services  to  be  rendered,  and  that  the  stipu- 
lation is  bona  flde,  and  not  in  the  nature  of 
an  evasion  of  the  law  against  exemption  from 
taxes.  The  stipulation  la  this  case  is  not 
subject  to  this  objection.  Tbe  water  com- 
pany agrees  to  furnish  water  for  flushing 
gutters  and  sewers;  also  for  school  and  pub- 
lic bulldlDgs,  driniiing  and  display  fountains, 
and  for  spriniiling  streets  in  tlie  business 
portion  of  the  city.  In  consideration  there- 
of, the  city  is  to  pay  annually  a  sum  equal  to 
certain  taxes  to  be  levied.  There  is  nothing 
in  this  arrangement  that  we  can  perceive 
suggesting  any  exemption  from  assessmoit 
or  taxation.  On  the  contrary.  It  expressly 
oonten^lates  the  levy  of  a  tax,  and  provides 
merely  tliat  in  addition  to  hydrant  rents,  the 
dty  shall  pay  a  varying  sum  for  the  other 
services  mentioned.  If  the  agreement  Is  suf- 
flciently  definite  to  be  enforced,  no  reason 
is  apparent  wliy  the  city  sliauld  not  live  up 
to  its  agreement 

3.  Is  the  part  of  tlie  ordinance  sued  upon 
auffidently  definite  that  It  may  be  enforced? 
The  clause  in  question  reads  as  follows: 
"The  city  agrees  to  pay  each  year  to  said 
grantee.  In  addition  to  the  hydrant  rentals 
herein  stipulated,  a  sum  equal  to  the  amoaot 
of  state,  county,  and  dty  taxes  whidi  may 
be  levied  upon  such  portion  of  said  water- 
works plant  as  is  located  on  tbe  streets  and 
public  groimds."  Up  to  the  year  1888  taxes 
were  levied  only  upon  the  real  estate  and 
pamplBg  station,  at  a  vnination  varying  from 
$4,000  to  $6,000.  That  year  the  assessor  as- 
sessed aU  the  franchises,  rights,  and  priv- 
ileges, real  estate,  machinery,  standpipe,  wa- 
ter mains,  hydrants,  fonntalns,  and  all  other 
property  of  tbe  company  as  an  enttpety,  at  a 
lamp  sum  of  $30,000.  This  was  done,  pre- 
sumably, ia  pursuance  of  the  law  as  estab- 
lished by  this  court  ia  the  cases  of  Yellow 
River  Imp.  Co.  v.  Wood  County,  81  Wis.  694, 
51  N.  W.  1004,  17  L.  R.  A.  02,  Food  da 
Ij«c  Water  Co.  v.  City  of  Fend  da  Lac,  82 
Wis.  322,  62  N.  W.  489,  16  L.  R.  A.  581,  and 
State  V.  Anderson,  9©  Wis.  550,  63  N.  W,  74A 
which  was  l%ter  confirmed  by  distinct  legis- 
lative enadment  Section  1037a,  Kev.  St 
1896.  These  cases  recogalaed  the  fact  that 
franchises  are  property,  and  possess  a  valae 
capable  of  being  estimated,  and  are  liable 
to  taxation  In  the  place  wh»e  the  corpora- 
tion does  business,  and  may  be  assessed  tat 
that  purpose  as  a  part  of  tbe  aggregate  coi^ 
porate  property.  That  was  done  In  this 
case,  and  no  contest  te  made  as  to  the  prac- 
tical plan  adopted.  The  fact  that  such  fran- 
chises and  privileges  are  of  substantial  val- 
ue, and  were  Induded  in  the  aggregate  val- 
uation of  i^aintltT's  property,  does  not  seem 
to  have  been  appreciated  or  considered  on  the 
trial  of  this  case.  Testimony  was  offered  as  to 
the  relative  value  of  that  portion  of  the  water- 
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works  plant  located  In  the  streets  and  public 
grounds,  as  compared  with  the  value  of  the 
whole  plant,  regardless  of  the  value  of  plain- 
titrs  franchises,  and  the  jury  found  such 
relative  value  to  be  83  per  cent.  It  is  upon 
this  foundation  that  plaintiff  Insists  upon  a 
right  of  recovery.  Obviously  this  contention 
canuot  be  sustained.  Such  a  basis  of  divi- 
sion would  be  false  and  unjust  The  orig- 
inal agreement  was  evidently  based  upon  the 
theory  that  the  company's  property  was  di- 
visible—separable— for  the  purposes  of  taxa- 
tion. Under  the  present  rule  of  assessment, 
no  taxes  are  or  can  be  separately  levied  on 
that  portion  of  the  {riant  situated  In  the 
streets.  We  have  no  right  to  say,  or  per- 
mit the  plaintiff  to  say,  that  the  intention 
was  to  require  the  city  to  pay  according  to 
the  relative  value  of  the  different  portions  of 
the  plant.  Independent  of  the  franchise  In- 
terest. The  difficulty  of  arriving  at  any 
satisfactory  basis  of  apportionment  accord- 
ing to  the  terms  of  the  ordinance,  In  view  of 
the  rule  of  assessment,  seems  Insuperable. 
It  arises  from  the  difficulty  of  separating  the 
property  of  the  corporation  from  its  fran- 
chises. This  difficulty  Is  noted  and  com- 
mented upon  In  Chicago,  M.  &  St.  P.  Ry.  Ga 
V.  City  of  Milwaukee,  8&  Wis.  506,  62  N.  W. 
417,  and  State  v.  Anderson,  supra.  To  adopt 
the  rule  contended  for  would  be  to  make  for 
the  parties  a  scheme  they  did  not  make  for 
themselves.  As  at  present  advised,  we  see 
no  basis  furnished  by  the  ordinance  author- 
izing its  enforcement  as  to  the  part  in  ques- 
tion. See  Detroit  Citizens'  St  Ry.  Co.  T. 
Common  Council  (Mich.)  85  N.  W.  96. 

We  now  come  to  the  question  oT  the  de- 
fendant's counterclaim.  It  Is  based  entirely 
upon  the  alleged  failure  of  the  company  to 
furnish  adequate  fire  pressure  in  times  of 
fires  during  the  six  years  Immediately  pre- 
ceding the  commencement  of  this  action. 
The  jury  found  that  the  difference  In  valne 
between  the  supply  furnished  and  that  which 
should  have  been  fnmished  was  $320.40  for 
each  year.  The  plaintiff  urgently  insists 
that  under  the  circumstances  in  proof  no  re- 
covery can  or  should  be  permitted  on  behalf 
of  the  city.  This  is  based  upon  the  admitted 
facts,  among  other  things,,  that  the  plant  was 
constructed  according  to  the  reflulrements  of 
the  ordinance  and  was  accepted  by  the  city, 
and  that  services  had  been  continuously  ren- 
dered and  regularly  paid  for  without  objec- 
tion or  protest.  The  obligation  of  the  com- 
pany was  to  furnish  the  city  with  water,  ac- 
companied with  the  service  and  use  of  its 
plant  In  a  particular  way.  Its  duty  requir- 
ed It  to  keep  its  plant  in  reasonably  good  re- 
pair, to  use  reasonable  diligence  in  keeping 
its  appliances  and  agencies  in  readiness  for 
emergency  use,  and  to  furnish  such  fire  pres- 
sure as  might  reasonably  be  expected  from 
the  character  of  the  plant,  size  of  pipes,  and 
the  like.  The  only  complaint  made  against 
the  company  was  that.  In  case  of  a  few  fires, 
Instanced  by  the  witnesses,  there  was  some 


delay  In  secnrlng  fire  pressure,  and  at  times. 
In  their  opinion,  the  pressure  was  not  sulfi- 
dently  strong,  or,  as  found  by  the  jury,  not 
"reasonably  adequate  fot  the  extinguishment 
of  fires."  In  other  words,  the  ground  of 
complaint  arose  from  failure  to  render  serv 
ice  in  the  way  pointed  out  in  the  ordinance. 
The  alleged  delinquency  arose,  not  from  that 
poi-tion  of  the  service  here  sought  to  be  en- 
forced, bnt  from  past  services  which  had 
been  accepted  and  paid  for  In  semiannual  in- 
stallments. The  right  of  the  city  lo  recover 
Is  not  liased  upon  any  loss  or  damage  to 
city  property,  nor  Is  It  alleged  or  proven  that 
It  has  suffered  any  direct  pecuniary  injury. 
Its  dalm  is  based  entirely  upon  the  alleged 
Inadequacy  of  the  service  rendered.  It  is 
shown  conclusively  that  the  city  knew  of 
such  Imperfect  service  at  the  time  so  ren- 
dered, and  also  when  called  ui>on  to  pay  the 
bills  presented.  It  never  gave  official  notice, 
or  made  any  claim,  that  such  services  were 
not  performed  in-  accordance  with  the  ordi- 
nance. Regularly  each  six  months  It  paid 
the  amount  stipulated  without  protest  and 
as  in  full  settlement  of  six  months'  service 
theretofore  rendered.  It  knew  that  the  com- 
pany claimed  full  performance.  The  char- 
acter of  the  service  was  such  that,  if  notice 
had  been  given  of  the  specific  ground  of  com- 
plaint, it  could  easily  have  been  remedied. 
The  company  was  bound  to  reasonably  dili- 
gent service.  Notice  that  the  city  claimed 
lack  of  diligence  would  undoubtedly  have 
spurred  the  company  to  gnreater  promptness. 
If  the  pressure  was  not  deemed  adequate,  a 
suggestion  to  that  effect  would  have  com- 
manded immediate  response.  The  machin- 
ery, appliances,  and  agencies  in  use  by  the 
company  had  been  tested  and  accepted  by 
the  city.  If  the  city  claimed  that  other  or 
better  means  should  have  been  employed,  or- 
dinary good  faith  demanded  that  such  claim 
should  have  been  made  known  to  the  com- 
pany. From  year  to  year  during  the  period 
mentioned  the  company  performed  its  serv- 
ice under  the  belief  it  had  complied  with  its 
obligations,  and  each  recurring  six  months 
the  city  paid  in  full  therefor  without  protest 
and  with  full  knowledge  of  the  situation. 
If  it  be  admitted,  as  is  held  in  some  of  the 
cases  elsewhere,  that  the  city  had  a  sub- 
stantial claim  for  damages  which  It  might 
enforce,  still  we  do  not  see  how  it  is  now  in 
a  position  to  do  so  in  this  case.  The  facU 
show  as  dear  and  distinct  a  case  of  waiver 
as  could  well  be  Imagined.  "A  waiver  Is  the 
Intentional  relinquishment  of  a  known 
right"  28  Am.  &  Eng.  Enc.  Law,  526.  It 
may  be  proved  by  various  spedes  of  evi- 
dence,—by  declarations,  by  acts,  or  by  for- 
bearance to  act.  Flshback  v.  Van  Dusen,  33 
Minn.  Ill,  22  N.  W.  244.  The  notice  (M'  in- 
tention of  an  act,  in  most  cases.  Is  a  matter 
of  inference,  to  be  deduced  with  more  or  less 
certainty  from  the  external  and  visible  acts 
and  conduct  of  the  party.  It  Is  to  be  ascer- 
tained and  interpreted  In  the  light  of  the  ac- 
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companylng  circumstances  of  the  particular 
transaction. .  Traynor  v.  Johnson,  1  Head, 
61.  It  may  be  conceded  that  the  furnishing 
ot  water  In  accordance  tritb  the  conditions 
and  requirements  of  the  ordinance  was  a 
condition  precedent  to  the  right  of  the  cont- 
pany  to  demand  payment  therefor.  Where 
the  service  to  be  performed  Is  continuous, 
and  Its  proper  performance  Is  a  condition 
precedent  to  a  right  of  action,  and  the  act  as 
performed  is  defectiye  and  imperfect,  if  the 
adverse  party  takes  no  objection  to  the  man- 
ner of  its  performance,  but  pays  the  stipu- 
lated price,  he  cannot  afterwards  be  permit- 
ted to  reclaim  or  rejuvenate  the  rights  thus 
waived.  Especially  ought  this  to  be  true  hi 
a  case  for  continuous  service  to  be  satisfied 
by  periodical  payments,  where  notice  of  the 
claim  of  defective  performance  would  prob- 
ably lead  to  a  correction  of  the  alleged  de- 
fects in  the  future.  This  rule  rests  upon  the 
ground  that  the  party  by  bis  silence  has  mis- 
led his  adversary,  and,  not  having  spoken 
when  he  ought,  shall  not  be  permitted  to 
speak  when  he  would.  See  Johnson  v.  Op- 
penhelm,  66  N.  Y.  280.  The  cases  where  the 
doctrine  of  waiver  has  been  invoked  are  nu- 
merous and  varied.  In  Vinegar  Ck).  v.  Meyer, 
20  IlL  App.  564,  a  master  credited  his  servant 
with  full  time  and  settled  with  blm  on  Uiat 
basis,  giving  a  promissory  note.  Suit  bAng 
bronght  on  the  note,  the  master  sought  to 
set  off  time  lost  by  the  servant  This  right 
was  denied  on  the  ground,  among  others, 
that  defendant  had  waived  performance. 
This  case  Is  cited  and  approved  by  this  court 
in  Dickinson  v.  Plow  Co..  101  Wis.  155,  76 
N.  W.  1108,  where  a  counterclaim  was 
sought  to  be  enforced  for  time  lost,  after 
there  had  been  a  statement  of  account  and  a 
settlement  between  the  parties.  The  coun- 
terclaim was  disallowed.  Another  case 
somewhat  more  remote  in  its  application  is 
Raipe  V.  GorreU,  105  Wis.  630,  81  N.  W.  1009. 
A  counterclaim  for  loss  of  time  was  denied 
enforcement,  and  the  principle  that,  if  one  has 
paid  money  to  another  without  mistake  or 
fraud,  be  cannot  reclaim  It,  was  invoked  and 
applied.  Cases  sustaining  this  rule  are  nu- 
merous, many  of  which  are  cited  In  the  brief 
of  plaintiff.  The  following  in  this  state  are 
In  point:  Van  Buren  v.  Downing,  41  Wis. 
122;  Moyes  v.  State,  46  Wis.  250,  1  N.  W.  1; 
Custin  V.  City  of  Vlroqua,  07  Wis.  314,  30 
N.  W.  615.  See  I.K>cke  v.  Williamson,  40 
Wis.  377.  Defendant's  counterclaim  in  ef- 
fect seeks  to  reclaim  such  parts  of  the  sum 
It  has  paid  for  water  service  as  it  believes  it 
was  worth  less  than  the  stipulated  price.  It 
may  be  called  "damages,"  or  any  other  name 
of  like  Import;  yet  the  result  is  the  same. 
It  Is  nothing  more  nor  less  than  a  reclama- 
tion of  a  portion  of  the  stipulated  price,  paid 
voluntarily,  with  full  knowledge  of  the  facts 
and  under  such  circumstances  as  to  lead  the 
plaintiff  to  believe  the  transaction  to  be  a 
settlement  of  Its  claims.  Upon  either  of  the 
grounds  stated  we  are  convinced  that  the  de- 
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fendant  is  now  precluded  from  urging  an  af- 
firmative demand  against  the  plaintiff  upon 
the  alleged  cause  of  action  set  up  in  the  an- 
swer. In  reaching  this  conclusion  we  have 
purposely  omitted  to  consider  whether  the  re- 
lations between  the  water  company  and  city 
are  such  that  the  latter  may  or  may  not,  on 
its  own  behalf,  institute  and  maintain  ac- 
tive proceedings  based  upon  such  relations. 
We  have  proceeded  upon  the  assumption 
that,  if  It  could,  still  it  had  shown  no  right 
to  recovery.  Our  discussion  is  not  to  be  con- 
sidered either  as  an  admission  or  denial  of 
the  right. 

There  are  other  minor  questions  urged 
against  defendant's  recovery.  One  is  that  a 
counterclaim  Is  not  permissible  in  cases  ap- 
pealed from  city  councils.  Section  48,  c.  238, 
Laws  1882  (defendant's  charter),  provides 
that,  when  a  claim  has  been  disallowed  and 
an  appeal  taken,  "such  appeal  shall  be  enter- 
ed, tried,  and  determined  In  the  same  man- 
ner as  appeals  from  justice  of  the  peace," 
etc.  Section  3768,  Rev.  St  1898,  provides 
that  certain  actions  shall  be  tried  In  the  ap- 
pellate court  as  actions  originally  brought 
there.  No  good  reason  Is  perceived  why  a 
proper  counterclaim  may  not  be  interposed 
In  cases  appealed  from  city  councils,  when 
the  conditions  are  such  that  a  new  trial  In 
the  api>ellate  court  is  permissible.  Another 
ground  of  complaint  Is  that  evidence  was  ad- 
mitted of  Inadequate  fire  pressure  at  fires  oc- 
curring more  than  six  years  prior  to  the  date 
from  which  recovery  was  sought,  and  also 
after  the  controversy  had  gotten  Into  court 
We  have  grave  doubts  of  the  admissibility  of 
this  evidence.  The  real  issue  was  the  man- 
ner and  kind  of  service  furnished  during  the 
period  for  which  a  recovery  was  claimed. 
Imperfect  service  or  want  of  due  diligence 
at  other  times  would  not  necessarily  sustain 
the  cause  of  action  sought  to  be  enforced, 
and  might  be  distinctly  prejudicial  to  the  oth- 
er side.  It  cannot  be  justified  on  the  ground 
of  showing  a  habit  or  custom  or  course  of 
conduct  existing  for  a  long  time,  because,  ac- 
cording to  the  bill  of  particulars,  there  was 
a  period  from  1891  to  1895  that  no  serious 
complaint  was  made.  The  other  objections 
urged  are  not  of  sufficient  importance  to  re- 
quire attention.  The  judgment  is  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


HUTSON  et  al.  v.  JENSON  et  al. 
(Supreme  Court  of  Wisconsin.  April  9,  1901.) 
GUARDIAN  AND  WARD— EXECUTOR— LIFE  IN- 
SDRANCB— CERTTFICATB  —  CONTRACT  —  BY- 
LAWS —  POLICY  —  DESIGNATION  OF  BENEFI- 
CIARY—SUPPORT OF  WARD— T.O A NS— LIABIL- 
ITY OF  SURETIES— TRUST  FUNDS— INVBST- 
MKNT. 

1.  Where  a  widow,  who  was  designated  in  a 
life  insurance  policy  as  trustee  for  certain  chil- 
dreu,  was  appointed  guardian  of  such  children, 
and  subsequently  received  the  Insurance  money 
as  trustee,  she  was  liable  therefor  as  ^ardian. 

2.  Where  an  applicant  for  insnrance  in  a  life 
association  declared  his  wish  that  It  should  be 
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tot  the  benefit  of  his  "estate,"  bat  the  associa- 
tion issued,  and  be  accepted,  a  certificate  which 
promised  that  the  association  would  pay  "the 
family,"  the  contract  was  expressed  by  the  cer- 
tificate, and  not  by  the  application;  and,  the 
money  having  been  received  by  the  executrix, 
who  was  also  guardian  of  the  minors  of  the 
family,  she  was  liable  to  them  therefor. 

3.  It  was  immaterial  that,  after  the  certifi- 
cate was  issued,  the  by-laws  of  the  association 
were  so  changed  as  to  empower  the  association 
to  pay  to  any  designated  beneficiary,  whereas, 
before  such  change,  they  could  pay  only  to  the 
family;  there  being  no  evidence  that  the  appli- 
cant ever  designated  any  beneficiary  other  than 
his  family. 

4.  Where  insured  left  a  wife  and  six  chil- 
dren, five  of  which  children  were  the  wife's, 
and  the  other  was  by  a  prior  marriage,  such 
eldest  child  was  entitled  to  share  in  an  insur- 
ance policy  payable  to  "the  family." 

5.  Where  life  insurance  money  was  payable 
to  "the  familv"  of  the  insured,  the  right  of  the 
members  of  the  family  to  share  therein  was  not 
transferred  by  a  general  residuary  clause  in  the 
vrill  of  the  insared,  bequeatliing  $50  to  each  of 
his  children  and  all  the  residue  to  his  wife; 
the  insurance  money  not  being  a  i^art  of  hia 
estate,  within  the  meaning  of  the  will. 

6.  Where,  as  guardian  of  her  minor  children, 
the  mother  filed  a  report  at  the  end  of  a  year, 
stating  that  "all  of  said  minors  are  living  with 
said  guardian,  and  she  will  make  no  charge  at 
this  time  on  acconnt  of  expenses,  such  as  board 
and  clothing,  for  any  of  the  wards,"  and  they 
continued  to  reside  with  her  until  her  death,  six 
months  later,  the  sureties  on  her  bond  were  not 
entitled  to  an  allowance  for  board,  etc.,  in  an 
action  against  them  for  a  balance  due  by  the 
guardian. 

7.  Where  a  guardian  ostensibly  invested 
money  by  a  loan  to  herself,  giving  notes  and 
mortgages,  the  loan  was  not  an  investment  of 
the  trust  fund,  and  the  guardian  was  liable  for 
the  full  amount. 

8.  The  mortgage  might  be  treated,  however, 
as  an  application  by  the  guardian  of  so  much  of 
her  property  to  a  repayment  of  the  money  im- 
properly diverted,  and  in  an  action  therefor 
against  the  sureties  they  were  entitled  to  cred- 
it for  all  sums  received  thereunder. 

9.  Where  a  guardian  ostensibly  invested  the 
wards'  funds  by  a  loan  to  herself,  giving  notes, 
and  a  subsequent  guardian,  by  pledging  such 
notes,  secured  a  sum  of  money  which  ne  ex- 
pended for  the  wards,  in  an  action  against  the 
sureties  of  the  first  guardian  to  recover  the 
earn  wrongfully  loaned  they  were  entitled  to  a 
credit  for  the  amount  so  expended  on  the 
wards. 

Appeal  from  circuit  court.  Rock  county; 
B.  F.  Dunwiddle,  Judge. 

Action  by  Roy  J.  Hutson  and  others  against 
Andrew  Jenson  and  others.  From  a  Judg- 
ment in  plaintiffs'  favor,  defendants  appeal. 
Modified  and  aflarmed. 

About  November  T,  1893,  there  died,  at  Ed- 
gerton,  Thomas  Hutson,  a  man  of  consider- 
able property  and  president  of  the  Edgerton 
Bank,  leaving  a  large  amount  of  life  Insor- 
ance,  some  payable  to  himself,  some  spe- 
cilically  to  his  wife,  and,  in  addition,  policies 
as  follows:  (1)  Two  policies,  aggregating 
$4,000,  In  the  Bankers'  Life  Association,  pay- 
able according  to  the  certificate  to  the  family 
of  the  deceased.  The  by-lawa,  when  certifi- 
cate was  Issued,  provided  that  benefits 
should  be  payable  to  the  family,  and  were 
subsequently  amended  to  provide  that  they 
should  be  paid  to  "the  family  or  other  desig- 
nated beneficiary,  upon  receipt  of  the  per- 


son designated  in  the  original  application  or 
by  a  subsequent  acknowledged  document." 
The  application  designated  aa  beneficiary 
"my  estate,"  and  by  a  subsequent  document, 
not  acknowledged.  Charles  L.  Bumbam  was 
designated  trustee  to  receive  the  money.  (2) 
One  policy  for  $2,000  in  the  Bankers'  Ldfe 
Association,  the  certificate  payable  to  tbe 
family  or  other  designated  beneficiary,  while 
tbe  application  designated  four  of  Hutson's 
children  by  name,  of  whom  tlte  plaintiffs 
were  three,  and  designated  his  wife,  Martha 
Hutson,  as  trustee  to  receive  payment.  (3) 
A  policy  of  the  Modem  Woodmen  for  $2,000. 
payable  to  four  children,  designated  by 
name,  of  whom  plaintiffs  John  F.  Hutson 
and  Myrtle  Hutson  were  two.  (4)  A  policy 
In  tbe  New  ¥ork  Life  Insurance  Company  for 
$257.16,  payable  to  four  children,  designated 
by  name,  among  whom  were  plalntiffa  John 
F.  Hutson  and  Myrtle  L.  Hutaon.  (5)  A  poli- 
cy in  tbe  Ekiuitable  Life  Association  for 
$485.85.  payable  to  the  plaintiff  Roy  J.  Hut- 
son. Charles  L.  Burnham,  named  aa  trustee 
in  the  first  two  policies,  was  cashier  of  tbe 
Edgerton  Bank,  and  in  connection  with 
Charles  T.  Hutson,  a  son  of  the  deceased, 
conducted  the  correspondence  with  reference 
to  the  collection  of  these  various  policies, 
wl^ch  were  paid  as  follows:  "Tbe  $4,000. 
by  a  draft  to  Charles  L.  Bumham,  trustee, 
upon  a  receipt  signed  by  him  as  "Trustee  for 
the  Beneficiary,  the  Estate  of  Thomas  Hut- 
son." The  second  was  paid  by  draft  to  Mar- 
tha Hutson  as  trustee,  upon  her  receipt  as 
"Trustee  for  the  Beneficiaries,  Roy  James, 
Maude  Alice,  Charles  Thomas.  John  Frank- 
lin, and  Myrtle  Leah  Hutson."  All  the  other 
policies  were  paid  by  drafts  to,  and  upon  re- 
ceipts signed  by,  Martha  Hutson  as  guard- 
ian. She  was  appointed  guardian  of  the  five 
minor  children  of  the  deceased  and  herself 
November  17,  1803,  and  was  appointed  exec- 
utrix of  the  estate  of  Thomas  Hutson  on  De- 
cember 6, 1893.  The  several  insurance  drafts 
were  received  In  the  intervals  between  her 
appointment  as  guardian  and  as  executrix. 
As  they  were  received,  Bumbam  deposited 
them  in  the  Edgerton  Bank,  and  issued  there- 
for certificates  of  deposit,  which  be  placed 
in  a  box  or  receptacle  containing  papers  re- 
lating to  Thomas  Hutson's  estate,  accessible 
to  Mrs.  Hutson,  but  which  she  personally 
never  visited.  These  certificates  of  deposit 
varied  in  form.  That  for  the  $4,000  certified 
that  Charles  L.  Bumham,  trustee,  had  depos- 
ited $4,000,  "payable  to  the  family  of  Thom- 
as Hutson  on  the  return  of  this  certificate 
properly  indorsed."  The  certificate  for  the 
$2,000  from  the  Bankers'  Life  ceitifled  tiiat 
Martha  Hutson,  trustee  for  specified  chil- 
dren, bad  deposited  $2,000,  "payable  to  the 

order  of  on  return  of  this  certificate 

properly  indorsed."  The  others  certified  that 
Martha  Hutson,  guardian,  had  deposited  sev- 
eral sums.  On  June  29,  1894,  while  Mrs. 
Hutson  was  both  guardian  and  executrix,  all 
of  these  certificates  of  deposit  were  depositet* 
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to  the  general  estate  account  in  the  bank, 
which  waa  carried  in  the  name  of  Thomas 
Hutson,  and  that  account  Immediately  there- 
after waa  absorbed  by  a  charge  against  It 
of  notes  due  from  Thomas  Hutson,  at  the 
time  of  his  decease,  to  the  bank.  Thomas 
Hutson's  will,  executed  in  February,  1888, 
bequeathed  $50  to  each  of  his  children,  in- 
cluding the  flye  children  by  Martha  Hutson 
and  one  son  by  a  prior  marriage,  and  also 
$50  each  to  bis  two  stepdaughters,  and  there- 
upon bequeathed  and  devised  "all  the  rest 
and  residue  of  my  ptvperty,  real,  personal, 
or  mixed,  wheresoever  situated,  which  I  now 
own  or  may  hereafter  acquire,  and  of  which 
I  shall  die  seised  or  possessed,"  to  his  wife, 
Martha  Hutson,  whom  he  also  constituted 
executrix.  She  filed  an  assumption  of  all 
debts  of  the  estate,  all  persons  supposing  it 
then  to  be  solvent,  which  supposition  proved 
to  be  erroneous,  in  part,  at  least,  by  reason 
of  the  failure  of  the  Edgerton  Bank,  which 
occurred  in  or  about  October,  1887.  On  De- 
cember 5,  1881,  Martha  Hutson,  as  guardian, 
filed  a  so-called  report  with  the  county  court, 
commencing  first  with  the  inventory,  describ- 
ing the  estate  of  the  minors  as  no  real  estate 
and  as  iJersonal  property:  "Received  for  ac- 
count of  Myrtle  L.  Hutson:  Bankers'  Life 
Insurance  Co..  $666.66;  Bankers'  Life  Insur- 
ance Co.,  $100;  New  York  Life  Insurance 
Co.,  $(V1.29;  Modem  Woodmen  Insurance  Co., 
$i>00;  from  estate  of  Thomas  Hutson,  $50,— 
$1,680.95."  Like  items  were  specified  as  re- 
ceived for  the  account  of  John  F.  Hutson, 
and  items  In  like  form,  but  differing  accord- 
ing to  the  (act  as  to  Roy  J.  Hutson,  aggre- 
gating $1,602.02.  The  so-called  report  then 
proceeds:  "Loan  on  note  and  mortgage  bear- 
lug  date  April  1,  1884:  For  account  of  John 
F.  Hutson,  $1,630.95;  cash  on  hand  for  said 
account,  $50,--$l,680.85."  Same  as  to  Myrtle 
Hutson,  and  same  as  to  Roy  J.,  except  his 
note  was  $1,552.02.  The  report  concludes: 
"Interest  on  above  notes  is  payable  annually 
on  the  1st  day  of  April,  at  the  rate  of  six  (6) 
per  cent  per  annum  from  date.  AU  of  said 
minor  heirs  are  living  with  said  guardian, 
and  she  will  make  no  charge  at  this  time  on 
account  of  expenses,  such  as  board  and  cloth- 
ing, for  any  of  them,"— dated  November  15, 
1881.  The  report  included  as  well  the  other 
then  minors,  who  have  since  come  of  age. 
The  notes  and  mortgage  here  described  were 
notes  of  Mrs.  Hutson  to  her  several  children, 
all  secured  by  a  third  mortgage  on  a  farm 
coming  to  her  as  devisee  of  her  husbaud; 
the  prior  mortgages  amounting  to  some  $11,- 
000.  The  notes  to  the  several  children  were 
payable  In  the  order  of  their  respective  ma- 
jorities. Martha  Hutson  died  in  May,  1895, 
and  her  estate  proved  to  be  Insolvent  by 
reason  of  her  assumption  of  her  husband's 
debts.  Thereafter  Charles  L.  Bumham  was 
appointed  guardian  for  the  three  children 
who  are  plaintiffs,  received  the  notes  and 
mortgage  which  bad  been  executed  by  their 
prevlotu  guardian,  collected  two  years'  in- 


terest thereon,  amounting  to  $185  for  each 
of  the  minors,  and  raised  $2,000  bj  pledg- 
ing said  three  notes  as  collateral  security 
to  his  own  note,  all  of  which  moneys,  with 
the  exception  of  about  $300.  were  expended 
by  him  for  the  support  of  his  wards.  Aft- 
er the  failure  of  the  bank  he  fled,  and  his 
sureties  made  settlement  under  authority  of 
the  county  court,  whereby  they  paid  $300, 
being  substantially  the  unexpended  balance 
of  said  $2,000;  the  defendant  Jenson  being 
one  of  such  sureties.  The  present  action  was 
thereupon  commenced  against  these  defend- 
ants as  sureties  upon  the  guardianship  bond 
of  Martha  Hutson.  It  was  stayed  by  otdet 
of  court  pending  the  foreclosure  of  the  sev> 
eral  mortgages  upon  the  farm.  As  a  result 
of  such  foreclosure  and  sale  thereunder  the 
two  prior  mortgages  were  satisfied,  and  the 
notes  first  coming  due  to  the  two  eider  chil- 
dren were  substantially  satisfied,  on  the  the- 
ory that  such  notes,  by  reason  of  their  prior 
maturity,  were  prior  liens,  and  a  balance  of 
$321  remained  applicable  to  the  three  notes 
given  to  the  plaintiffs.  The  trial  court  held 
that  the  $50  item  credited  by  Martha  Hutson 
as  guardian  to  each  of  her  children  was  nev- 
er received  by  her  as  such,  it  being  a  legacy 
from  her  deceased  husband,  whose  estate 
was  more  than  exhausted  by  his  debts,  but 
held  that  all  of  the  other  items  specified  In 
the  Inventory  above  mentioned  came  to  her 
in  her  capacity  as  guardian  and  she  became 
responsible  to  account  therefor,  that  the  pre- 
tended loan  to  herself  upon  third  mortgage 
was  not  a  legitimate  credit  and  that  the 
notes  given  might  be  rejected  by  the  plain- 
tiffs; but  the  sureties,  declaring  no  prefer- 
ence, credited  to  the  guardian's  account  the 
$321  realized  upon  the  mortgage.  He  also 
credited  the  two  years'  interest  which  had 
been  actually  received  by  the  succeeding 
guardian.  Bumham,  and.  except  for  these 
credits,  held  the  guardian's  debtor  account 
to  consist  of  the  amount  of  each  of  said 
notes,  with  interest  at  the  rate  of  6  per  cent 
from  April  1,  1884;  for  which  sum  Judgment 
was  entered  against  the  defendants,  from 
which  this  appeal  is  brought 

Jackson  &  Jackson,  J.  M.  Clancy,  and  Suth- 
erland &  Nolan,  for  appellants.  Jones  &  Ste- 
vens, for  respondents. 

DODGE.  J.  (after  stating  the  facts).  This 
case  presents  one  of  those  unfortunate  situa- 
tions where  money  claimed  to  be  the  prop- 
erty of  helpless  children  has  been  lost  by  the 
conduct  of  the  person  intrusted  therewith.  In 
this  case  without  any  suggestion  of  turpi- 
tude or  intentional  wrong,  but  by  mistaken 
confidence  in  the  solvency  of  a  bank  and  in 
the  sufficiency  of  her  own  means  to  make 
good  any  losses,  and  where,  on  the  other 
hand,  the  persons  from  whom  indemnity  to 
demanded  are  sureties  merely,  who  have  nei- 
ther participated  In  the  misconduct  causing 
the  loss  nor  received  any  benefit  to  compea- 
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sate  the  burdens  they  have  assumed.  Such 
cases  unavoidably  arouse  sympathy  for  each 
Bide  of  the  controTersy,  and  demand  the  most 
anxious  care  that  no  undue  loss  be  permitted 
to  fall  upon  the  one  side,  nor  burdens  be  im- 
posed upon  the  other  beyond  the  strictest 
letter  of  liability.  Both  helpless  minors  and 
those  who,  as  sureties  merely,  piaranty  faith- 
ful performance  of  the  duties  of  guardians, 
are  favored  in  the  courts.  Nevertheless,  to 
the  extent  of  the  liability  assumed  by  the 
surety,  bis  contract  must  be  enforced.  It  is 
as  men  sui  juris  and  vrlth  full  understand- 
ing of  the  purpose  of  their  act  that  they  exe- 
cute the  bond,  upon  the  strength  of  which 
the  property  of  those  not  able  to  protect  them- 
selves is  placed  in  subjection  to  the  discretion 
and  will  of  another.  Their  contract  is  to 
make  good  to  those  minors  whatever  may  be 
lost  by  the  improper  or  unlawful  exercise  of 
such  discretion  and  will.  No  doctrine  of  es- 
toppel or  consent  can  be  effective,  as  against 
minors,  to  authorize  or  excuse  misconduct 
by  their  guardians,  or  to  relieve  from  the  lia- 
bility in  fact  assumed  by  those  who  have 
guarantied  against  such  misconduct.  In  this 
case  a  mother,  supposed  by  herself  and  every 
one  else  to  have  abundant  means  of  her  own, 
has  80  handled  certain  moneys  claimed  to  be- 
long to  her  minor  children  that  they  have 
lost  the  same.  Her  death  In  a  state  of  in- 
solvency soon  after  such  c<»iduct  disappointed 
the  expectations  of  all— herself,  her  children, 
and  her  sureties— that  from  her  own  means 
at  any  time  could  be  made  good  any  such 
moneys. 

The  flrst  question  natnrally  Is,  what  moneys 
belonging  to  her  children  came  to  her  hands 
under  such  circumstances  that,  as  guardian, 
she  owed  the  duty  of  care  and  reimburse- 
ment? The  insurance  money  with  which  she 
is  charged  by  the  judgment  in  this  case  un- 
questionably all  came  within  her  custody  and 
control  at  a  time  when  she  was  guardian,  and 
at  a  time,  therefore,  when  it  was  her  duty 
in  that  capacity  to  reduce  to  possessicMi  all 
moneys  of  her  wards  within  her  reach  and 
to  properly  care  for  the  same.  A.8  to  the  pro- 
ceeds of  all  of  the  insurance  other  than  that 
In  the  Bankers'  Life  Association  there  Is  no 
ambiguity.  It  was  paid  to  her  and  receipted 
for  by  her  in  her  capacity  as  guardian,  and 
unquestionably  belonged  to  her  minors,  sub- 
ject only  to  the  question  whether  it  bad  been 
disposed  of  otherwise  by  the  will  of  her  hus- 
band, to  be  considered  later.  As  to  the  mon- 
eys paid  by  the  Bankers'  Life  Association 
upon  the  three  certificates  of  membership 
Issued  to  Thomas  Hutson  in  his  lifetime, 
neither  the  payment,  the  receipt,  nor  the  ulti- 
mate disposal  of  the  money  can  be  said  to  be 
so  entirely  unambiguous  as  to  make  it  proper 
to  charge  Mrs.  Hutson's  sureties  with  lia- 
bility further  than  It  shall  be  found  that  the 
moneys  in  reality  belonged  to  the  minors  for 
whom  she  was  guardian.  Those  moneys, 
while  undoubtedly  coming  within  her  control, 
so  that  she  had  full  opportunity  to  carry 


into  the  guardianship  estate  all  of  them 
which  belonged  there,  were  In  fact  neither 
so  carried  into  that  estate  specifically  nor 
taken  out  of  the  general  funds  of  the  estate 
of  her  husband;  but  she  might  have  been 
chargeable,  either  in  her  individual  capacity 
or  as  executrix  therefor,  if  they  did  not  bo- 
long  to  the  guardianship  estate,  and,  if  the 
latter  view  should  prevail,  her  sureties  should 
not  be  held  liable  for  them.  As  to  the  $2,000 
received  by  her  as  designated  trustee  for  cer- 
tain specified  children  under  a  certificate  of 
membership  which  promised  payment  "unto 
the  family  of  said  deceased  or  other  desig- 
nated beneficiary,"  issued  upon  an  applica- 
tion designating  the  specific  children  as  bene- 
ficiaries, there  can  be  no  hesitation  In  de- 
claring the  guardian's  liability,  subject  to  the 
question  of  dlspoeitlon  by  will  above  sug- 
gested. The  money  came  to  her  possessici 
when  she  was  guardian.  True,  it  came  to 
her  as  trustee;  but  the  ownership  thereof  by 
her  wards  was  clear  and-  unambiguous.  Such 
was  the  contract  which  Thomas  Hutson  had 
made  with  the  association,  and  In  that  char- 
acter and  for  that  purpose  was  tiie  money 
paid  by  that  associaticxi  and  received  by  her. 
It  was  her  duty  as  guardian  to  reduce  that 
money  to  her  possession  in  that  capacity. 
Had  it  been  In  the  hands  of  another,  it  would 
have  been  her  duty  to  demand  it  Being  in 
her  own  proper  possession,  the  law  must 
treat  her  as  holding  It  In  the  capacity  In 
which  It  was  her  duty  to  bold  It  As  to  this 
fund,  therefore,  her  duty  as  guardian  arose 
from  the  time  it  was  paid  to  her  by  the  as- 
sociation. As  to  the  mcHieys  paid  upon  tbe 
two  earlier  certificates  in  the  Bankers'  Life 
Association,  there  is  more  room  for  hesita- 
tion. The  money  was  paid  by  the  association 
to  Charles  L.  Burnham  as  trustee  for  the 
estate  of  Thomas  Hutson.  It  was  by  him 
placed  in  a  certificate  of  deposit  by  Its  terms 
payable  to  the  family  of  the  deceased,  and 
that  certificate  was  by  Martha  Hutson  de- 
posited to  her  account  as  executrix.  It  was 
thus  within  her  control,  and.  If  the  moneys 
belonged  to  her  wards,  she  must  be  charge- 
able therefor.  It  is  strenuously  contended 
that  such  money  did  not  belong  to  those  mi- 
nors, but  did  belong  to  the  general  estate  of 
Thomas  Hutson.  This  contention  is  predi- 
cated on  the  fact  that  In  1886  Thomas  Hut- 
son, in  making  application  for  this  member- 
ship, declared  his  wish  that  it  should  be  for 
the  benefit  of  his  estate.  We  perhaps  need 
not  consider  what  would  have  been  the  rights 
of  the  parties,  bad  the  association  entered 
Into  contract  with  Thomas  Hutson  in  accord- 
ance with  this  application.  The  books  are 
full  of  discussion  and  decision  as  to  the 
possibility  of  associations  such  as  the  Bank- 
ers' Life  entering  into  contracts  whereby  the 
benefits  they  promise  shall  be  payable  Into 
the  general  estate  of  the  member,  and  thus 
Inure  to  the  benefit  of  his  creditors,  to  the 
exclusion  of  his  family  and  dependents.  Ex- 
tended discussion  upon  this  subject  will  be 
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found  In  Bac.  Ben.  Soc.  c.  7;  some  authorities 
going  to  the  extent  of  holding  that  such  an 
application  Is  so  foreign  to  the  ordinary  pur- 
pose of  a  beneBt  sodety  that  the  designation 
"my  estate"  will  be  construed  to  merely  In- 
dicate generally  the  family  or  heirs  of  the 
member.  Eppinger  v.  Canepa,  20  Fla.  262. 
Such  discussion  Is  rendered  unnecessary  in 
this  case,  however,  by  the  consideration  that, 
not  the  application,  but  the  certificate  Issued 
to  Thomas  Hutson  by  the  association,  ex- 
pressed the  contract  between  them.  It  was 
entirely  within  the  power  of  the  association 
to  decline  to  make  a  contract  upon  the  terms 
requested  by  the  applicant  and  entirely  with- 
in bis  power  to  accept  the  contract  which 
the  association  was  willing  to  make.  Indeed, 
there  is  much  force  to  the  contention  that 
the  association,  under  its  by-laws  as  then 
existing,  had  not  the  power  to  make  a  con- 
tract assuring  payment  to  the  general  estate 
of  Thomas  Hutson.  Whether  they  had  power 
or  not,  however,  they  did  not  so  contract 
They  Issued  to  him,  and  he  accepted  and  re- 
tained for  many  years,  a  contract  which  in 
terms  promised  that  upon  his  death  and  after 
due  proof  the  association  "shall  and  will  well 
and  truly  pay  at  the  office  thereof  in  St 
raul,  unto  the  family  of  said  deceased,  upon 
receipt  of  said  representative  thereof,  the 
sum,"  etc.  This  was  the  contract  which  was 
made  and  from  which  grow  the  rights  of 
the  parties.  It  Is  urged,  and  may  well  be 
conceded,  that  during  the  life  of  the  member 
the  designated  beneficiary  has  no  vested  own- 
ership in  the  fund,  nor  in  the  contract  be- 
tween him  and  the  association;  that  such 
contract  can  be  terminated  by  the  member, 
or  a  substituted  ijeneflelary  can  be  agreed  on. 
In  the  light  of  this  position.  It  is  pointed  out 
that  before  Thomas  Hutson's  death  the  pow- 
er of  the  association  was  enlarged  by  by-law, 
so  that  it  was  empowered  to  promise  pay- 
ment of  the  stipulated  sum  to  any  other 
designated  beneficiary.  Such  circumstance  is, 
however,  immaterial;  for  there  Is  no  proof 
offered  that  any  attempt  was  made  to  change 
the  contract  as  originally  made.  That  con- 
tract once  made,  must  persist  until  changed 
In  some  way.  The  fact  that  originally  Thom- 
as Hutson  reqiiested  a  contract  whereby  the 
benefit  should  be  payable  to  the  estate,  which 
the  association  refused  to  make,  but  made 
another  whereby  the  benefit  was  promised  to 
be  paid  to  bis  family,  surely  is  not  effective 
to  change  this  contract  years  afterwards.  It 
may  well  be  that  after  the  amendment  of  by- 
laws in  18D2  Thomas  Hutson  might  have 
desi£;nated  some  beneficiary  other  than  his 
family  In  the  manner  prescribed  by  these 
by-laws;  but  discussion  of  that  question  is 
bootless,  for  he  did  not  do  so.  We  are  there- 
fore constrained  to  the  conclusion  ttiat  the 
$4,000  paid  by  the  association  to  Charles  L. 
Bumham  as  trustee  at  the  moment  of  Its 
payment  belonged  to  the  family  of  Thomas 
Hutson,  as  was  decided  by  the  circuit  court 
At  the  next  step,  however,  we  are  persuaded 


the  trial  court  went  astray.  Thomas  Hutson 
had,  at  the  time  of  taking  this  membership 
and  at  the  time  of  his  death,  a  wife  and  six 
children.  Five  of  those  children  were  hers 
as  well.  The  sixth  was  by  a  prior  marriage. 
No  reason  Is  apparent  why  the  eldest  son  was 
not  as  much  a  member  of  the  class  designated 
as  "the  family"  of  the  deceased  as  any  of 
bis  other  children.  He  is  classed  with  the 
other  sons  by  testator  in  his  will,  and  If, 
as  seems  proper,  the  word  "family"  in  this 
connection  be  construed  as  wife  and  children, 
this  eldest  son,  Fred  C.  Hutson,  was  as 
much  an  owner  in  this  fund  as  any  of  the 
other  children.  See  Jackman  v.  Nelson,  14*7 
Mass.  300,  17  N.  B.  529.  From  this  view  it 
results  that  the  share  of  each  in  this  $4,000 
was  one-seventh,  Instead  of  the  one-sixth 
adopted  by  the  trial  court  or  $571.43,  instead 
of  $060.66,-8  deduction  of  $96.23  from  each 
of  the  three  plaintiffs. 

Apart  from  the  foregoing  considerations, 
it  is  further  strenuously  contended  by  the 
appellants  that  by  the  will  of  Thomas  Hut- 
son all  of  this  Insurance  was  made  the  prop- 
erty of  his  widow,  Martha  Hutson.  That 
will  contains  a  specific  bequest  of  $50  to  each 
of  the  testator's  children  by  name  and  to 
each  of  two  stepdaughters  by  name,  and* 
then  bequeaths  absolutely  and  In  fee  simple 
to  his  wife  "all  the  rest  and  residue  of  my 
property,  real,  personal,  or  mixed,  whereso- 
ever situated,  which  I  now  own  or  may  here- 
after acquire  and  of  which  I  may  die  seised 
or  possessed."  In  attempted  support  of  this 
contention  the  appellants'  counsel  have 
brought  before  us  on  array  of  decided  cases 
which  speaks  eloquently  their  Industry  on 
behalf  of  their  client  and  whicb  we  have 
little  doubt  fully  exhausts  the  field  of  au- 
thority even  apparently  favoring  them.  We 
need  not  pass  upon  these  authorities  in  de- 
tail. It  may  be  said  that  they  generally  re- 
late to  cases  of  disposal  of  insurance  moneys 
by  express  designation,  or  to  cases  where  by 
the  terms  of  the  policy  the  money  was  to 
pass  by  will  of  the  assured.  Suffice  it  to 
say,  however,  that  we  find  no  well-considered 
decision  sustaining  the  proposition  that  a 
general  residuary  clause  in  a  will  is  effective 
to  transfer  from  one  beneficiary  to  another 
Insurance  money  the  direction  of  which  had 
already  been  declared  by  the  contract  of  In- 
surance. We  are  clear  that  under  no  ordi- 
nary circumstances  should  such  clause  be 
accorded  such  effect,  for  the  reason  that 
standing  alone,  it  evinces  no  such  Intention 
in  the  testator.  Such  moneys,  payable  by 
the  Insurance  contract  to  designated  indi- 
viduals, can  In  no  proper  sense  be  said  to  be 
any  part  of  the  estate  of  the  testator.  True, 
the  contract  of  Insurance,  while  he  is  alive 
and  so  far  as  it  has  any  value,  may  be  said 
to  be  his;  but  that  contract,  at  leost  in  the 
case  of  benefit  societies  such  as  here  present- 
ed, can  hardly  be  said  to  cousdtnte  prop- 
erty. It  is  not  a  promise  In  any  event  to 
pay  to  the  member.    It  does  not  present  the 
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situation  of  the  ordinary  insurance  policy, 
wliere  the  payment  of  premiums  year  after 
year  In  excess  of  the  insurance  risk  has  built 
up  a  fund  to  which  the  assured  might  be  en- 
titled upiMi  surrender  of  the  policy.  In  Its 
essence,  it  is  simply  an  agreement  on  the 
part  of  the  association  that  under  certain 
circumstances  money  shall  be  paldi  to  some 
one  other  than  the  assured,  and  at  the  utmost 
confers  upon  him  a  power  of  designation  or 
appointment  which  gives  him  no  title,  owner- 
ship, or  property  in  the  fund  agreed  to  be 
paid  after  his  death.  Bac.  Ben.  Ass'ns,  ( 
237.  This  power  of  appointment  Is  the  only 
form  of  property  which  exists  during  his  life, 
and  in  that  the  beneficiary  has  no  Tested 
interest.  McGowan  t.  Supreme  Court,  1(H 
Wis.  173,  80  N.  W.  603;  Supreme  Cbnclave  v. 
CapcUa  (C.  C.)  41  Fed.  1.  Upon  death  of  the 
assured  that  form  of  property  ceases  to  ex- 
ist, and  there  comes  into  existence  a  new 
property,  to  wit,  a  debt  owed  by  the  asso- 
ciation, in  which  the  beneficiary  has  vested 
rights  and  which  never  was  the  property  of 
the  assured.  Dietrich  v.  Association,  45  Wis. 
79;  Wendt  v.  Legion  of  Honor,  72  Iowa,  682. 
3i  N.  W.  470;  Holland  v.  Taylor,  111  Ind. 
121,  12  N.  B.  116;  Bac.  Ben.  Ass'ns.  {  237; 
»Greeno  t.  Greeno*  28  Hun,  478;  Hellenberg 
V.  District  No.  1,  04  N.  Y.  680;  Association 
V.  Clendinen,  44  Md.  429.  The  great  weight 
of  authority,  as  of  reason,  is  against  the  in- 
ference of  any  Intent  to  change  the  already 
designated  beneficiaries  of  life  Insurance  by 
a  mere  residuary  clause  in  a  will,  and  we  are 
convinced  that  no  such  purpose  can  be 
ascribed  to  the  will  of  Thomas  Hutson.  Thus 
we  reach  the  conclusion  that,  except  for  the 
slight  discrepancy  as  to  amount,  the  trial 
court  was  correct  in  Its  view  that  the  pro- 
ceeds of  all  the  insurance  in  question  did 
come  to  the  possession  and  control  of  Martha 
Hutson  as  guardian,  and  for  its  safe  care 
and  lawful  application  she  was  responsible, 
and  her  responsibility  was  guarantied  by  the 
sureties  upon  her  bond,  the  defendants  in 
this  action. 

But  It  is  contended  by  the  appellants  that 
credit  should  be  given  for  support  fumlshed 
these  minor  children  by  their  mother  and 
guardian  during  the  year  and  a  half  of  her 
life  after  her  husband's  death,  to  wit  from 
November,  1893,  until  May.  1895.  The  pro- 
priety of  the  allowance  to  a  widowed  moth- 
er, whether  she  be  or  be  not  guardian,  for 
reasonable  expenses  Incurred  by  her  in  the 
support  of  her  minor  children,  out  of  their 
estate,  need  not  be  impugned  or  questioned. 
She  has  the  unquestioned  right,  if  she 
chooses,  to  support  those  children  volunta- 
rily and  out  of  her  own  means;  and,  if  she 
so  elects,  it  lies  not  in  the  mouth  of  any  one 
else  to  complain.  Taylor  v.  HiU,  86  Wis.  99. 
56  N.  W.  738.  In  the  record  before  us  we 
find  that  at  the  end  of  the  first  year  of 
guardianship,  in  filing  her  so-called  Invm- 
tory  and  report,  Mrs.  Hutson  placed  upom 
the  records  of  the  county  court  her  declaxa- 


tion  as  follows:  "All  of  said  minor  heirs 
are  living  with  said  guardian,  and  she  will 
make  no  charge  at  this  time  on  account  of 
expenses,  such  as  board  and  clothing,  for 
any  of  them."  After  this  declaration  that 
situation  continued  for  only  another  six 
months.  We  can  place  no  other  construction 
upon  these  words  than  that  of  an  exercise 
of  the  mother's  option  to  support  her  chil- 
dren out  of  her  own  funds,— an  option  from 
which  she  might  doubtless  have  expressly 
receded  at  a  future  date,  and  by  application 
to  the  court  have  been  authorized  to  pay 
reasonable  expenses  out  of  the  goardianship 
estate  in  her  hands,  but  from  which  she  nev- 
er did  expressly  recede.  Under  the  authority 
of  Taylor  v.  Hill,  supra,  we  cannot  say  that 
at  the  time'  of  her  death  she  could  have  suc- 
cessfully demanded,  ^as  a  right,  credit  for 
the  support  of  the  children.  We  cannot  ac- 
cord to  her  sureties  a  right  which  she  did 
not  have.  Doubtiess,  after  receiving  her 
wards'  money,  the  guardian  might  have  dis- 
charged her  liability  by  a  safe  and  legitimate 
Investment  of  the  guardianship  funds  upon 
proper  security.  She  did  In  fact  ostensibly 
invest  it  in  a  loan  to  herself,  by  issuing  to 
each  of  her  wards  her  own  promissory  note 
for  the  full  amount  of  the  insurance  money, 
and  securing  all  of  said  notes  by  a  third 
mortgage  upon  certain  real  estate,  which  Is 
quite  conclusively  established  to  have  been 
whoUy  inadequate  as  security.  We  cannot 
view  this  as  an  investment  at  alL  Guard- 
ians must  not  confuse  their  trust  capacity 
and  their  personal  capacity  in  dealing  with 
trust  funds.  No  matter  bow  good  might 
have  been  the  security  given  by  the  guard- 
ian upon  the  borrowing  of  guardianship  funds 
from  herself,  it  cannot  serve  as  a  credit  fur- 
ther tlian  moneys  are  actually  realized  there- 
from. In  re  Taylor  Orphan  Asylum,  36  Wis. 
534,  552;  Glllett  v.  GUlett  9  Wis.  194;  Oook 
V.  Woolen-Mlll  Co.,  48  Wis.  433;  O'Dell  v. 
Ilogers,  44  Wis.  136k  179;  Haywood  v.  Lum- 
ber Co.,  64  Wis.  639,  647,  26  X.  W.  184.  The 
rale  of  these  cases  is  that  no  dealing  by  one 
In  fiduciary  capacity  with  himself  individual- 
ly can  prejudicially  change  the  situation  of 
the  beneficiaries  or  their  property.  The  ap- 
plication of  this  rule  is  not  dependent  upon 
the  existence  either  of  fraud  or  mismanage- 
ment; for  its  foundation  is  in  a  sound  pub- 
lic policy,  which  would  exclude  all  necessity 
for  investigation  of  either  the  honesty  or  the 
wisdom  of  such  dealings  in  a  dual  capacity. 
Selfish  instincts  of  humankind  are  so  per- 
sistent that  such  dealings  are  fraught  with 
peril  to  the  fiduciary  interests,  and  safety 
demands  that  the  rule  be  absolute.  The 
moneys  in  Mrs.  Hutson's  control  as  guardian 
were  in  no  wise  changed  by  this  ostensible 
borrowing  of  them.  They  remained,  as  be- 
fore, a  liability  against  her  in  that  capacity. 
The  trial  court  was  clearly  correct  la  refus- 
ing to  treat  this  transaction  as  in  any  respect 
a  credit  to  the  guardian  as  an  Investment  of 
the  guardianship  funds.     However,   in  the 


Wla.) 


CITY  OP  ASHLAND  7.  ASHLAND  WATER  00. 


care  and  protection  both  of  the  minors  and 
of  the  sureties,  the  mortgage  may  well  be 
treated  as  an  application  by  Mrs.  Hutson  of 
so  much  of  her  own  property  to  the  relm> 
bursement  of  the  moneys  improperly  divert- 
ed from  her  wards.  As  against  her  and  as 
against  her  general  creditors,  whatever 
might  In  fact  be  realized  out  of  such  security 
to  the  wards  should,  of  course,  be  applied 
to  diminish  their  loss  and  the  burden  to  be 
Imposed  upon  the  sureties.  The  surettes 
have  the  right  to  insist  on  such  application 
and  their  exoneration  pro  tanto. 

It  appears  that  after  Mrs.  Hutson's  death 
Charles  L.  Bnmbam  was  appointed  guardian 
and  received  into  his  custody  the  promissory 
notes  and  mortgage  given  by  Mrs.  Hutson 
as  above  described,  and  received  actual  pay- 
ment of  two  years'  interest  thereon,  amount- 
ing to  about  $195  in  behalf  of  each  ward, 
and  that  he  also  received,  as  the  result  of 
pledging  the  notes  and  mortgage,  the  sum  of 
$2,000;  that  he  disbursed  that  $2,000  for 
legitimate  expenses  in  support  of  the  three 
plaintiffs  while  minors,  to  wit,  between  May, 
1895,  and  the  latter  part  of  1887,  except  about 
the  sum  of  $300.  which  was  in  his  custody 
and  possession  at  a  time  when  he  absconded. 
That  unexpended  balance  of  $300  has  been 
demanded  by  plaintiffs'  guardian,  and  set- 
tled and  paid  by  Bumham's  sureties,  of 
whom  the  defendant  Jenson  was  one,  and 
has  been  received,  $100  of  it  by  the  plaln- 
tiir  John  F.  Hutson  since  coming  of  age, 
and  the  other  $200  by  the  present  guardian 
of  the  two  minor  plaintlfFs,  in  satisfaction  of 
Bumham's  account,  under  the  sanction  of 
the  county  court.  As  to  the  two  years'  in- 
terest which  Burnham,  as  guardian,  received 
from  this  mortgage,  the  trial  court  allowed 
due  credit  in  favor  of  the  defendants,  upon 
the  theory,  doubtless,  that,  so  far  as  the 
wards  actually  received  money  from  this  se- 
curity, they  to  effect  received  reimburse- 
ment of  their  moneys  which  had  been  In  the 
bands  of  their  mother;  but  he  overlooked  the 
fact  that  they  had  equally  received  the  $2,- 
000  advanced  to  them  upon  pledge  of  these- 
securities.  That  money  had  gone  to  them 
as  completely  and  effectively  as  if  their 
mother  had  paid  It  over  to  a  successor  In 
guardianship.  No  reason  is  apparent  why 
these  sureties  should  be  held  to  pay  a  sec- 
ond time  an  amount  which  the  wards  have 
thus  actually  received.  We  need  not  here 
consider  the  authority  of  Burnham  as  guard- 
Ian  to  pledge  these  securities.  That  is  Im- 
material to  the  question  whether  these  wards 
shall  again  recover  from  the  defendant  sure- 
ties what  they  have  already  received  upon 
their  guardian's  liability.  John  F.  Hutson, 
after  majority,  has  insisted  that  the  pro- 
ceeds of  that  pledging  are  bis,  has  held  his 
guardian  to  account  for  them,  and  made 
settlement  with  defendant  Jenson  as  Bum> 
bam's  surety  on  that  basis.  Not  less  conclu- 
sive and  unamblguonS'has  been  the  conduct 
of  Ibe  general  guardian  of  the  two  minor 


plaintiffs  in  asserting  ownership  of  their 
shares  of  the  proceeds  of  this  disposal  of 
their  mother's  mortgage,  and  that,  too,  under 
the  order  of  the  county  court  in  charge  of 
those  estates.  The  three  plaintiffs  have  re- 
ceived out  of  the  moneys  which  passed  into 
their  mother's  hands  as  guardian  $2,000,  for 
which  the  Judgment  in  this  case  gives  them 
a  second  recovery  against  these  defendant 
sureties.  In  that  respect  it  is  erroneous  and 
must  be  corrected.  This  amount  was  receiv- 
ed July  1,  1S97,  and  should  be  applied  first 
to  tbe  one  installment  of  interest  which  be- 
came due  from  Mrs.  Hutson  as  guardian  on 
April  1,  1897,  as  the  court  finds.  That  in- 
terest is  $288.&1,  and  leaves  $1,711.16  ap- 
plicable to  tbe  principal  of  her  indebtedness, 
and  which  should  therefore  draw  interest  to 
the  date  of  tbe  Judgment.  The  excessive 
charge  to  tbe  guardian  of  $285.69  on  Bank- 
ers' Life  Association  payment,  discussed  pre- 
viously, should  draw  interest  from  April  1, 
1894,  since  the  Judgment  rendered  allows  In- 
terest on  the  whole  sum  charged  from  that 
date.  Upon  this  basis  there  must  be  deduct- 
ed from  the  total  Judgment,  as  of  Its  date. 
June  22,  1900.  $2,097.85,  apportioned  $874.00 
from  the  Judgment  In  favor  of  Roy  J.  Hnt- 
son  and  $911.88  from  the  Judgment  In  favor 
of  each  of  the  other  i>lalntlffs.  The  Judg- 
ment appealed  from  is  modified  by  substitut- 
ing $2,908.60  to  place  of  $5,691.36,  where  that 
amount  oocnrs  in  the  second  paragraph;  also 
by  substituting  $1,016.34  in  place  of  $1,928.22 
at  each  of  the  two  places  where  the  last 
amount  occurs  to  said  second  paragraph; 
and  also  by  substituting  $960.82  in  place  of 
$1,834.91,  where  that  amount  occurs  in  said 
second  paragraph.  As  so  modified  the  Judg- 
ment Is  affirmed;  appellants  to  recover  costs 
In  this  court. 


OITY  OF  ASHLAND  v.  ASHLAND  WATER 

00. 
(Supreme  Court  of  Wisconsin.  April  9,  1901.) 
CORPORATIONS  —  FRANCHISE  —  FORFBITURB 
—LEAVE  TO  SUB— PETITION— SUFFICIENCY. 
Rev.  St.  1898,  §  3241,  declares  that  an  tie- 
tlon  may  be  broaght  by  the  attorney  general 
or  any  private  party  in  tbe  name  of  the  state, 
on  leave  granted  by  the  supreme  coui-t,  to  va- 
cate the  charter  of  any  corporation  which  shall 
misconduct  itself  in  any  of  the  ways  enumerat- 
ed in  t^e  statute.  Held,  that  where  a  city's  pe- 
tition for  leave  to  commence  a  suit  to  forfeit 
the  franchise  of  a  water  company  was  on  in- 
formation and  belief  and  not  supported  by  any 
affidavits,  and  the  allegations  as  to  misconduct 
of  the  company  were  met  by  a  verified  answer, 
on  the  knowledge  of  the  affiant,  supported  by 
affidavits  of  persons  competent  to  testify  as  to 
the  matters  in  issue,  the  petition  would  l>e  dis- 
missed. 

Petition  by  the  city  of  Ashland  for  leave 
to  bring  suit  against  the  Ashland  Water 
Company  to  forfeit  its  franchise.  Applica- 
tion denied. 

Application  for  leave  to  commence  an  ac- 
tion in  circuit  court  to  forfeit  the  franchise 
of    the    Ashland    Water    Company,    under 


85  NOIIXHWESTEIIN  KEFOBTEB. 


(Wis. 


-which,  since  about  1884,  a  system  of  wafer- 
works  has  been  maintained  to  supply  water 
for  public  and  private  purposes  In  the  terri- 
tory included  within  the  city  of  Ashland. 
The  following,  among  other  matters,  are  al- 
leged in  the  petition  on  Information  and  be- 
lief: The  franchise  was  granted  In  1884  to 
individuals.  It  was  thereafter  amended  In 
some  particulars,  and  In  1887  was  In  form 
confirmed  by  the  common  council  of  said 
city,  for  the  term  of  fifty  years,  to  the  Ash- 
land Water  Company,  the  then  owner  there- 
of. Two  members  of  the  council  were  stock- 
holders in  the  water  company,  and  voted  for 
the  confirmatory  ordinance  contrary  to  the 
city  charter,  and  their  votes  were  necessary 
to  its  passage.  Complaints  were  made  about 
the  condition  of  the  water  furnished  by  the 
company  In  and  prior  to  1805.  The  bad  con- 
dition of  the  water  resulted  in  an  action  be- 
ing commenced  to  forfeit  Its  franchise  for 
abuse  thereof.  An  agreement  was  made  for 
the  discontinuance  of  the  action  and  settle- 
ment of  all  differences  between  the  company 
and  the  city  on  condition,  among  other 
things,  that  the  company  should  immediate- 
ly commence  extending  or  improving  Its  sys- 
tem so  as  to  furnish  an  adequate  supply  of 
pure  water,  and  prosecute  the  work  in  that 
regard  to  effect  as  expeditiously  as  possible, 
the  city  having  the  right  to  enter  upon  and 
examine  the  waterworks  property  at  any 
time  and  place  for  the  purpose  of  Investigat- 
ing the  condition  of  the  water  supply.  Pur- 
suant thereto  the  company  constructed  a  fil- 
tration system  which  so  Improved  the  qual- 
ity of  the  water  that  the  proceedings  to 
forfeit  the  franchise  were  dropped.  The  com- 
pany failed,  however,  to  continue  to  furnish 
the  city  with  an  adequate  supply  of  pure 
water.  In  1890  It  opened  a  suction  pipe  in 
Cbequamegon  Bay,  its  source  of  water  sux>- 
ply,  at  a  point  where  the  bay  water  was  so 
contaminated  with  sewage  from  the  sewage 
system  of  the  city  of  Ashland,  that  Impure 
water,  containing  disease  germs,  was  pump- 
ed into  the  water  mains  and  distributed  to 
the  customers  of  the  company  without  the 
water  passing  through  the  filtering  process. 
EVom  that  time  to  the  present  there  has  been 
an  epidemic  of  typhoid  fever  in  said  city, 
traceable  to  the  use  of  Impure  water  allow- 
ed to  enter  the  water  mains  of  the  water 
company  in  the  manner  stated,  or  not  puri- 
fied In  the  filtering  process  because  the  filter- 
ing system  was  not  kept  In  a  proper  condi- 
tion to  do  its  work.  Such  system  should  be 
renovated  at  least  once  each  week,  but  the 
water  company  has  failed  to  give  such  atten- 
tion thereto  for  upwards  of  six  months.  The 
company's  franchise  requires  It  to  extend  Its 
pipe  system  when  so  ordered  by  the  common 
council,  which  It  has  refused  to  do.  Two  In- 
stances are  specified. 

The  petition  Is  quite  lengthy,  but  what  has 
been  stated  contains  the  substance  of  the  al- 
legations of  wrongdoing  as  a  basis  for  vacat- 
ing the  waterworks  franchise.    It  was  signed 


by  the  dty  attorney,  verified  by  him  on  In 
formation  and  belief,  and  contained  an  al- 
legation to  the  effect  that  It  was  made  by 
direction  of  the  city  counclL    There  were  no 
supporting  affidavits. 

The  application  was  opposed  by  a  verified 
answer  putting  in  issue  all  the  material  al- 
legations of  the  petition  as  to  wrongdoing  on 
the  part  of  the  water  company.  The  verifi- 
cation was  upon  the  knowledge  of  the  per- 
son making  it.  The  answer  was  supported 
by  numerous  affidavits  made  by  persons  com- 
petent to  testify  to  the  facts  as  witnesses. 
Such  affidavits  are  to  the  effect  that  all  the 
water  furnished  by  the  water  company  since 
the  Installation  of  the  filtering  plant  has  been 
taken  from  artesian  wells  or  from  Chequa- 
megon  bay,  the  bay  water  being  all  passed 
through  the  filtering  plant  before  being  dis- 
tributed for  consumption;  that  the  plant  has 
at  all  times  since  It  was  constructed  been 
kept  in  a  suitable  condition  to  do  tbe  work  It 
was  designed  to  do;  that  it  was  constructed 
at  a  cost  of  some  flO.OOO  and  is  the  kind  rec- 
ommended by  sanitary  experts  as  best  suit- 
ed to  free  water  from  deleterious  substances; 
that  the  only  Intake  pipe  In  the  bay  by  which 
water  was  formerly  pumped  therefrom  di- 
rectly into  the  water  mains  was  sealed  up  by 
the  city  authorities  In  189G,  and  has  never 
since  been  opened;  that  there  Is  no  opening 
In  the  supply  pipes  by  which  water  can  be 
taken  from  the  bay  and  pumped  into  the  wa- 
ter mains  without  being  passed  thiuugh  the 
filtering  plant;  that  the  plant  has  been  oper- 
ated and  taken  care  of  from  the  first  In  pre- 
cisely the  same  way  and  in  the  mann«r  best 
calculated  to  secure  the  best  attainable  re- 
sults; that  since  the  present  system  of  fur- 
nishing pure  water  was  installed,  covering  a 
period  of  some  five  years,  there  have  been 
no  cases  of  typhoid  fever  in  Ashland  except 
those  brought  Into  the  city  from  tbe  outside; 
that  the  reason  why  the  company  refused  to 
make  the  extensions  mentioned  in  the  peti- 
tion was  that  the  city  was  Indebted  beyond 
the  constitutional  limit,  and  further  because, 
in  one  case,  the  common  council,  without 
any  right  so  to  do,  dictated  the  size  of  water 
pipe  to  be  used  in  making  the  extension,  and 
imposed  a  penalty  on  the  company  for  not 
complying  with  its  demands;  and  in  tbe  oth- 
er case  the  extension  was  ordered  to  be  made 
upon  private  property. 

E.  F.  Gleason,  for  petitioner.  Thompson  & 
Merrill,  for  respondent. 

MARSHAIX,  J.  (after  stating  the  facts). 
This  application  is  ruled  against  the  appli- 
cant by  State  v.  JanesylUe  Water  Co.,  92 
Wis.  496,  66  N.  W.  512.  It  was  there  held. 
In  effect  that  permission  to  commence  an 
action  to  forfeit  a  franchise  should  not  be 
granted  on  a  mere  petition  stating  grounds 
therefor  on  Information  and  belief,  where  it 
is  met  by  affidavits  ot,  persons  comi>etent  to 
testify  as  witnesses,  positively  deqylng  the 
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material  facts  alleged.  It  was  supposed  that 
the  decision  then  rendered  would  so  guide 
the  attorney  general  In  deciding  whether  to 
allow  the  use  of  his  name  as  relator  that 
applications  of  the  kind  before  us  would 
not  reach  this  court  by  his  permission  with- 
out a  fair  prima  facie  case  being  stated  In 
the  moving  papers,  by  positive  allegations  of 
wrongdoing  In  the  petition  or  by  supporting 
affidavits  of  persons  competent  to  testify  to 
tlie  facts  stated  therein,  or  by  both.  When 
the  legislature  lodged  power  here  to  say  "up- 
on cause  shown"  (section  3241,  Rev.  St 
1S98)  when  an  action  may  be  brought  to 
forfeit  a  franchise,  the  intent  was  that  stich 
power  should  be  exercised  In  each  case  with 
all  the  care  requisite  to  the  proper  decision 
of  a  Judicial  question.  As  said  In  State  v. 
Janesvllle  Water  Co.,  to  merely  examine  the 
petition  and  grant  It  regardless  of  opposing 
af&davlts,  because.  If  all  the  allegations 
thereof,  whether  upon  Information  and  be- 
lief or  upon  the  knowledge  of  the  petitioner, 
are  true,  It  states  a  prima  facie  case,  would 
be  a  failure  to  exercise  that  sound  Judicial 
discretion  which  the  law  contemplates, 
amoimtlng  to  an  abuse  of  Judicial  duty.  It 
was  foreseen  by  the  legislature,  we  must  as- 
sume, that  much  mischief  might  be  done  to 
public  and  private  interests  by  the  com- 
mencement of  such  actions  without  any  le- 
gitimate ground  therefor;  and  the  peril  In 
that  regard. was  guarded  against  as  far  as 
practicable  by  requiring  that  this  court  shall 
be  satisfied  that  a  cause  for  Judicial  hives- 
tigation  exists,  of  such  moment,  as  regards 
public  Interests,  that  some  appropriate  Ju- 
risdiction should  be  set  in  motion  to  that 
end,  before  the  state's  grantee  of  a  ftan- 
chi.se,  or  his  assignee,  shall  be.  called  Into 
court  to  defend  against  a  charge  that  he  has 
been  guilty  of  a  willful  misuse  or  abuse 
thereof.  A  mere  petition,  containing  com- 
plaints on  Information  and  belief,  especially 
when  opposed  by  affidavits  denying  all  the 
alleged  wrongdoing,  comes  far  short  of  sat- 
isfying the  spirit  of  the  statute.  The  peti- 
tion ought  In  any  case  to  be  upon  the  knowl- 
edge of  the  petitioner,  or  be  supported  by 
affidavits  of  persons  having  knowledge  of 
the  facts.  Such  support  Is  Indispensable 
where  all  the  material  allegations  of  the  pe- 
tition are  positively  denied  by  the  affidavits 
of  persons  competent  to  testify  as  witnesses 
to  the  facts. 

It  shoxdd  be  understood  that  the  legislative 
Intent,  as  Judicially  declared  in  State  v. 
Janesvllle  Water  Power  Co.  and  here  af- 
firmed, does  not  call  for  a  preliminary  trial 
of  an  alleged  cause  of  action  to  forfeit  a 
franchise,  on  affidavits,  at  the  time  of  the 
application  being  heard  In  this  court  for 
leave  to  commence  an  action  for  that  pur- 
pose. It  requires,  at  such  time,  as  a  condi- 
tion of  the  application  being  granted,  that 
"cause  be  shown"  within  the  letter  and  spir- 
it of  the  statute;  that  Is.  that  the  petitioner 
shall  satisfy  the  court  that  he  has  at  hand 


evidence  sufficient,  if  unopposed,  to  Justify 
the  forfeiture.  If  it  is  true,  as  alleged,  that 
the  Ashland  Water  Company  has  for  several 
months  been  furnishing  its  customeis  with 
water  polluted  with  city  sewage  and  disease 
germs,  no  reason  Is  perceived  why  evidence 
thereof,  in  the  form  of  affidavits,  was  not 
made  a  part  of  the  application  before  us. 
The  moving  party,  if  the  leave  asked  for 
were  granted,  could  not  make  It  available 
without  proof  of  facts  Justifying  the  forfei- 
ture. Without  such  proof  being  first  pro- 
duced, the  water  company  would  not  have 
to  accept  the  challenge  of  Its  rights  and  be- 
come an  actor  In  the  matter.  Why,  then, 
should  leave  to  commence  such  action  be 
granted.  In  the  absence  of  any  showing  that 
the  petitioner  is  hi  possession  of  evidence 
of  the  facts  alleged,  especlaiiy  in  the  face 
of  positive  evidence  that  such  alleged  facts 
do  not  exist?  How  can  a  court  say  In  such 
a  situation  that  cause  for  the  commencement 
of  the  action  Is  shown? 

It  is  said  in  the  petition  that  an  opening 
was  made  In  1900  in  the  intake  pipe,  so  that 
bay  water  has  since  that  time  been  pump- 
ed dlrectiy  into  the  water  mains.  A  charge 
of  that  kind  is  very  serious,  in  view  of 
the  notorious  and  apparently  well-recognized 
fact  that  the  bay  water,  before  passing 
through  some  filtering  system,  is  unwhole- 
some, and  the  fact  that  an  action  Instituted 
In  1806,  to  forfeit  the  water  company's  fran- 
chise, was  discontinued  upon  its  Installing  a 
satisfactory  filtering  system  and  giving  sat- 
isfactory assurance  that  the  purity  of  the 
water  would  be  thereafter  maintained.  It  Is 
easy  to  make  such  a  charge  on  information 
and  belief  and  there  not  be  in  existence  a 
scintilla  of  known  evidence  to  substantiate  It. 
Such  a  charge  should  not  be  made,  as  a 
basis  for  Judicial  action  of  the  kind  request- 
ed, before  there  Is  competent  evidence  in 
hand  tending  to  establish  it.  If  the  water 
company  has  been  guilty  of  knowingly  pump- 
ing polluted  bay  water  Into  its  water  mains 
after  securing  Immunity  from  a  prosecution 
to  forfeit  its  -  franchise,  by  constructing  an 
approved  filtering  system  designed  to  free 
from  Impurities  all  the  bay  water  distribut- 
ed to  its  customers,  with  the  understanding 
that  It  should  be  maintained  and  operated  to 
accomplish  that  result,  a  forfeiture  of  Its 
franchise  would  be  a  light  punishment  for 
the  offense.  But  the  value  of  such  franchise 
and  the  property  Interests  involved  should 
not  be  Imperilled  by  charges  of  that  nature, 
recognized  by  an  order,  based  npou  a  prob- 
ability that  they  may  be  true,  for  a  Judicial 
luvestigation,  In  advance  of  the  procurement 
of  some  credible  evidence  to  establish  them 
and  the  presentation  thereof  in  the  form  of 
affidavits,  to  this  court,  where  the  allegations 
In  that  regard  are  denied  In  the  manner  be- 
fore indicated.  A  presentation  of  this  kind, 
to  warrant  Judicial  action  favorable  there- 
to, should  appear  to  be  made  in  good  faith, 
show  that  evidence  Is  obtafnable  to  establish 
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the  facfes  relied  town,  tbat  Bucb  facts  plain- 
ly indicate  some  wUIfal  misuse  of  the  fran- 
chise defeating  the  very  design  of  Its  crea- 
tion, that  a  forfeiture,  imder  the  drcmn- 
stances,  will  not  be  Inequitable,  and  that  the 
grievances  complained  of  will  be  thereby,  at 
least  in  some  substantial  degree,  remedied. 
The  forfeiture  of  a  fraucliise  is  a  severe  rem- 
edy. It  is  in  a  civil  action  what  capital  pun- 
ishment is  In  the  criminal  law.  Courts  pro- 
ceed with  great  caution  In  such  matters,  not 
regarding  a  forfeiture  Justifiable  except  In  a 
plain  case  of  wlUful  misuse  or  abuse  of  the 
public  privilege  going  to  the  very  ground- 
work of  the  grant,  and  where  no  other  pun- 
ishment wiU  adequately  remedy  the  mis- 
chief. State  V.  Commercial  Bank  of  Cin- 
cinnati, 10  Ohio,  636;  High,  Bxtr.  Bem.  i 
«48. 

On  the  record  before  us  the  question  of 
whether  leave  ought  to  be  granted  to  chal- 
lenge the  right  of  the  water  company  to  con- 
tinue to  exercise  the  franchise  in  question 
la  fully  covered  by  the  JasesvlUe  Case.  On 
one  side  are  mere  charges,  on  Information 
and  belief,  easy  to  make,  without  any  known 
evidence  to  support  them  in  a  court  of  jus- 
tice. On  the  other  is  a  number  of  affidavits 
of  persons  competent  to  testify  as  witnesses 
on  a  trial  of  the  controversy  Involved.  If 
the  unfortunate  condition  said  to  exist  in 
the  city  of  Ashland  Is,  as  alleged,  traceable 
to  willful  conduct  of  the  water  company  in 
distributing  Impure  water  to  Its  customers, 
there  should  be  relief  aa  speedy  and  ample 
as  the  judicial  power  of  the  state  can  fur- 
nish. But  before  machinery  should  be  set 
In  motion  to  oust  the  water  company  of  its 
franchise  and  wind  up  Its  afTalrs,  which 
means  confiscation  of  Its  property  in  whole 
or  in  part,  the  prosecutor  should  be  able 
to  show  that  he  is  in  possession  of  evidence 
reasonably  sufficient  to  justify  it.  If  such  an 
investigation  shall  be  entered  upon,  as  a 
well-grounded  suspicion,  even,  that  the  al- 
legations of  the  petition  are  true,  demands 
at  the  hands  of  the  public  authorities  of  Ash- 
land, and  It  be  prosecuted  wlt3i  the  system 
and  skill  that  should  be  devoted  to  a  matter 
of  such  grave  importance,  facts  can  soon  be 
uncovered,  if  they  exist,  which,  when  proi>- 
erly  testified  to  on  an  application  to  this 
court  for  the  use  of  a  proper  jurisdiction  to 
forfeit  the  water  franchise,  will  receive  fa- 
vorable consideration.  The  present  applica- 
tion Is  clearly  insufficient  and  must  be  de- 
nied. 

So  ordered. 


FULLER-WARREN  00.  v.  HARTER. 
(Supreme  Court  of  Wisconsin.    April  9,  1901.) 
BLBCTION  OF  REMEDIES— SALE  OF  FER30NA.I.- 
TT— FIXTURES— RIGHTS  OF  PARTIES— 
MORTOAOE  SECURITY. 
1.  The  rule  that  a  choice  of  one  of  two  Incon- 
sistent remedies  or  causes  of  action  waives  the 
other,  applies  only  where  there  are  two  such 
remedies  or  causes  of  action. 


2.  If  a  person  pursues  a  cause  of  action 
which  he  erroneously  supposes  be  has  and  l> 
defeated  because  of  the  error,  he  is  not  preclud- 
ed thereby  from  suing  over  upon  the  proper 
cause  of  action. 

3.  The  vendor  of  personal  property  sold  to  bv 
and  in  tact  attached  to  real  estute  by  the  own- 
er thereof  or  with  his  consent,  as  a  permanent 
improvement,  may  by  contract  with  such  owner 
preserve  the  chattel  character  of  the  accession. 

4.  In  the  circumstances  stated,  the  character 
of  the  accession  cannot  be  preserved  by  con- 
tract between  the  vendor  and  vendee  of  the 
personalty  as  agiiinst  the  owner  of  a  mortgage 
of  the  realty  existing  when  the  accession  is 
made,  who  is  not  a  party  to  snch  contract. 

6.  A  contract  between  a  vendor  and  vendee 
of  personal  property  to  be  incorporateii  into  the 
real  estate  of  the  latter  as  a  permanent  im- 
provement thereof,  such  realty  being  incumber- 
ed by  mortgage  and  the  mortgagee  not  being  a 
party  to  the  contract,  reserving  the  title  to  or 
any  lesser  interest  in  the  subject  of  the  sale 
after  such  improvement,  for  any  purpose,  is 
invalid  as  to  the  mortgagee. 

G.  Personal  property  annexed  to  mortgaged 
real  est.ite  which,  as  between  mortgagor  and 
mortgagee,  becomes  part  of  the  mortgage  se- 
curity, becomes  snch  as  between  the  latter  and 
a  third  person  regardless  of  any  contract  be- 
tween the  former  and  such  person  and  whether 
the  removal  thereof  from  the  building  can  be 
effected  without  material  injury  thereto  or  to 
the  value  of  the  mortgage  secniity  as  it  existed 
prior  to  the  accession. 

(Syllabus  by  the  Judge.) 

Appeal  from  Waukesha  coimty  conrt;  M 
8.  Gi-Iswold,  Judge. 

Action  by  the  PuIIer-Warren  Company 
against  Gilbert  Harter.  Judgment  for  plain 
tiff.    Defendant  appeals.    Reversed. 

Action  for  a  wrongful  conversion  of  i>er- 
sonal  property.  The  trial  was  by  the  court 
The  findings  were  to  the  effect  that  in  18t>4 
plaintiff  sold  and  delivered  to  Ann  T.  Shurts 
a  No.  290  Fuller  &  Warren  hot-air  furnace 
and  the  necessary  connections  for  use  in 
heating  her  dwelling  house,  and  caused  the 
same  to  be  set  up  therein  under  a  contract 
guarantying  the  capacity  thereof  to  heat  such 
house  to  a  specific  temperature  under  speci- 
fied conditions,  and  providing  that.  In  the 
event  of  a  failure  so  to  do  and  notice  thereof 
to  plaintiff,  it  should  have  the  option  to 
make  the  plant  do  tiie  work  guarantied  or 
remove  the  same,  plaintiff  refunding  any 
money  that  may  have  been  paid  thereou. 
Mrs.  Shurts  claimed  that  the  property  failed 
to  fulfill  the  guaranty.  She  gave  plaintiff 
notice  thereof  and  that  she  would  not  accept 
or  pay  for  flie  apparatus.  Plaintiff  then  en- 
deavored to  remedy  the  alleged  insufficiency, 
but  failed,  wliereupon  Mrs.  Shurts  refused  to 
accept  the  a]>paratu8  and  offered  to  return 
it  Plaintiff,  claiming  that  the  plant  was  as 
good  as  guarantied,  sued  to  recover  the  pur- 
chase price  thereof  and  to  enforce  such  re- 
covery imder  the  lien  laws  of  the  state  be- 
cause It  was  Incorporated  with  and  a  part  of 
the  real  estate  on  which  it  was  located. 
Judgment  was  rendered  In  favor  of  Mni. 
Shurts  because  the  sale  contract  had  been 
rightfully  rescinded  on  the  ground  tbat  tlie 
plant  wholly  failed  to  come  up  to  the  guar- 
anty.    When  the  plant  was   put   la  place 
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tbere  was  a'  real-estate  mortgage  on  the 
house.  Before  the  final  determination  of  the 
action  against  Mrs.  Shurta  such  proceedings 
•were  duly  taken  to  enforce  such  mortgage 
that  defendant  herein  became  the  owner  of 
the  proi)erty  as  purchaser  at  the  foreclosure 
sale,  and  is  still  such  owner.  The  plant  nev- 
er became  a  part  of  the  building  In  which  it 
■was  located  so  but  that  It  could  be  removed 
'Without  material  injury  thereto.  Season- 
ably after  the  decision  aforesaid,'  plaintiff 
asserted  its  right  to  the  plant  as  personal 
property,  and  before  this  action  commenced 
demanded  of  defendant  who  was  then  in 
possession  of  the  real  estate,  the  right  to  sev- 
er such  plant  therefrom  and  remove  It.  which 
was  refused.  The  value  of  the  furnace  and 
its  connections  Is  $180. 

Tpon  such  findings  Judgment  was  rendered 
in  plaintlfTs  favor  and  defendant  appealed. 

Tollar  &  Lockney.  for  appellant  Winkler, 
Flanders,  Smith,  Bottnm  Sc  Vllaa,  for  re- 
spondent. 

# 
MARSHALLk  J.  (after  stating  the  facts). 
The  first  point  made  by  appellant  that  is 
deemed  sufficiently  important  to  be  worthy 
of  consideration,  Is  that  plaintiff,  having 
elected  to  sue  upon  the  contract  when  a  way 
was  <^>en  to  treat  it  as  at  an  end  and  to 
take  the  property  in  controversy,  was  legally 
bound  thereby,  and  that  the  trial  court 
should  have  so  held  by  dismissing  this  ac- 
tion. The  rule  is  quite  familiar  that  a  pei^ 
son  cannot  have  the  benefit  of  two  inconsist- 
ent remedies  or  causes  of  action;  that  when 
there  are  such,  either  of  which  will  remedy 
the  wrong  against  him,  the  choice  of  one  for- 
ever waives  the  other.  Many  applications 
of  that  have  been  made  by  this  court.  War- 
ren V.  landry,  74  Wis.  144,  42  N.  W.  247; 
Crook  T.  Bank.  83  Wis.  31,  62  N.  W.  1131; 
Bajik  of  Lodl  v.  Washburn  Electric  Light  & 
Power  Co.,  98  Wis.  547,  74  N.  W.  363;  Car- 
roll V.  Fethers,  102  Wis.  430,  78  N.  W.  604. 
It  was  very  recently  quite  thoroughly  dis- 
cussed in  Barth  v.  Loeffelholtz  (Wis.)  84  N. 
W.  846.  Does  that  rule  apply  where  a  per- 
son, suppoi^lng  he  has  two  causes  of  action 
for  the  satisfaction  of  his  claim,  when  be 
tn  fact  has  but  one,  sues  upon  the  supposed 
cause  which  has  no  existence,  and  is  defeat- 
ed on  that  ground?  Is  he  under  such  circum- 
stances precluded  from  suing  upon  the  only 
cause  of  action  wiilch  he  in  fact  had?  The 
proimsltlon  of  appellant's  counsel  is  that,  be- 
cause plaintiff  sued  upon  the  contract  sup- 
posing it  had  a  cause  of  action  thereon,  and 
was  defeated  because  the  contract  had  been 
rightfully  rescinded  by  defenaant's  prede- 
cessor, leaving  the  subject  thereof  the  prop- 
erty of  respondent  It  must  nevertheless  lose 
the  same  because  another  remedy  Is  neces- 
sary to  Its  recovery;  that  while  It  was  de- 
feated because  the  subject  of  the  action  was 
not  the  property  of  Mrs.  Shurts,  it  is  in  any 
event  powerless  to  claim  the  thing  which. 


by  the  Judgment  of  the  court  It  owns.  That 
seems  to  be  unreasonable.  If  the  doctrine 
as  to  the  effect  of  an  election  between  two 
inconsistent  causes  of  action  goes  that  far, 
It  Is  certainly  liable  to  cause  great  Injustice 
In  some  cases.  That  of  itself,  without  inves- 
tigation, suggests  that  It  does  not  go  that 
far.  We  should  hesitate  to  sustain  counsel's 
theory  If  the  question  involved  was  new,  but 
It  Is  not 

The  same  seemingly  unreasonable  applica- 
tion of  the  rule,  as  regards  the  effect  of  an 
election  l)etween  Inconsistent  remedies,  as 
that  contended  for  here,  has  been  several 
times  insisted  upon  In  other  couits,  as  ap- 
pears from  reported  cases,  and  always  un- 
successfully. In  Morris  v.  Rexford,  18  N.  Y. 
SS2,  the  circumstances  were  that  plaintiff 
sold  a  quantity  of  oats  to  the  defendant 
payment  therefor  to  be  made  on  delivery. 
The  delivery  was  made  but  the  purcliase 
price  was  not  paid.  After  some  delay  the 
plaintiff  endeavored  to  rescind  the  sale  con- 
tract and  brought  replevin.  Subsequently  he 
sued  for  the  purchase  price  of  the  oats.  On 
the  trial  it  did  not  appear  that  recovery  was 
had  in  the  replevin  action  or  what  had  Ije- 
come  of  the  same.  The  court  held  that  the 
mere  commencement  of  the  replevin  action 
did  not  necessarily  preclude  plaintiff  from 
prosecuting  the  action  on  the  sale  contract: 
that  whether  there  was  an  election  of  rem- 
edies within  the  meaning  of  the  rule  on  that 
subject  depended  upon  whether  the  plaintiff 
had  in  fact  two  remedies;  that  if  he  had 
but  one,  the  piursult  of  one  that  he  did  not 
possess  would  not  bar  him  from  subsequently 
resorting  to  the  one  whidi  be  did  possess. 
In  Kinney  v.  Kleman,  49  N.  Y.  164,  the  court 
stated  the  rule  in  these  words:  "The  insti- 
tution by  a  party  of  a  fruitless  action,  which 
he  has  not  the  right  to  maintain,  will  not 
preclude  him  from  asserting  the  rights  be 
really  possesses."  In  McN'utt  v.  Hilkins,  80 
Hun,  235,  29  N.  Y.  Supp.  1047,  the  decision 
was  based  on  that  in  the  preceding  case  cit- 
ed. The  rule  declared  substantially  fits  the 
exact  facts  of  this  case.  The  syllabus  states 
it  briefly  as  follows:  "An  action  brought  for 
the  conversion  of  personal  property,  wherein 
it  was  successfully  maintained  by  the  de- 
fendant that  the  title  to  the  personal  prop- 
erty alleged  to  have  been  converted  was  in 
him  and  in  which  Judgment  was  rendered  In 
his  favor  is  not  a  bar  to  a  subsequent  action 
bettveen  the  same  parties  brought  to  recover 
damages  for  breach  of  the  contract  of  the 
sale  of  such  property."  In  reaching  such 
conclusion  the  court  used  the  following  lan- 
guage as  to  the  contention  of  the  losing 
party:  "The  defendants,  by  their  contention, 
succeeded  In  establishing  that  there  had  been 
an  absolute  sale,  and  that  therefore,  the 
plaintiff  had  mistaken  her  remedy,  and  they 
cannot  now  set  up  the  Judgment  which  they 
then  obtained  to  prevent  the  plaintiff  recov- 
ering the  purchase  price  of  the  property 
Which  they  formerly  urged  and  established 
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was  sold  to  them  by  her,  and  whlcb  It  la 
conceded  they  have  not  paid  for,  and  thus 
not  only  retain  the  property,  but  also  the  ptir- 
cbaae  price."  To  the  same  effect  are  In  re 
Van  Norman,  41  Minn.  494,  43  N.  W.  334; 
Gtould  V.  Blodgett,  Bl  N.  H.  115v 

In  applying  the  mle  as  regards  the  effect 
of  a  choice  between  two  Inconsistent  reme- 
dies or  causes  of  action,  it  must  be  kept  in 
mind  that  there  must  be  two  such  remedies 
or  causes  of  action,  in  fact,  before  a  choice 
can  be  made  within  the  meaning  of  the  rule. 
A  misconception  of  remedies  should  not  be 
mistaken  for  an  election  between  Inconsist- 
ent remedies.  Here  there  was  no  remedy  up- 
on the  contract  Mrs.  Shurts  recovered  of 
appellant  upon  that  ground.  Such  recovery 
efiTectively  answers  the  suggestion  that  the 
resort  to  the  supposed  remedy  stands  In  the 
way  of  insisting  upon  the  only  remedy  plain- 
tiff had.  Not  only  Is  plaintiff  not  bound  as 
having  made  an  election  of  one  of  two  in- 
consistent remedies,  but  Mrs.  Shurts,  and 
appellant  claiming  under  her,  are  estopped 
by  the  former  Judgment  from  asserting  to 
the  contrary  or  that  the  property  In  dis- 
pute was  not  the  property  of  respondent,  at 
least  as  between  It  and  Mrs.  Shui-ts,  and  as 
between  It  and  the  appellant  unless  the  fact 
be  otherwise  because  as  against  him  the 
heating  plant  became  a  part  of  the  real  es- 
tate and  passed  to  him  under  the  foreclosure 
sale. 

So,  as  between  Mrs.  Shurts  and  respond- 
ent, the  heating  plant  Is  personal  property, 
notwithstanding  its  pbyslcal  annexation  to 
the  building  it  was  designed  to  beat  The 
plant  was  not  simply  set  up  in  Mrs.  Shurts' 
building  on  trial.  It  was  actually  sold  and 
delivered  to  her  and  placed  In  her  building 
to  remain  there  as  an  improvement  thereof, 
subject  to  the  guaranty  of  its  efficiency. 
The  parties  were  competent  to  preserve  its 
character  as  personalty,  between  themselves. 
That  does  not  admit  of  a  question.  Smith  v. 
Waggoner,  60  Wis.  155,  6  N.  W.  568;  Fitz- 
gerald V.  Anderson,  81  Wis.  341,  51  N.  W. 
654;  Keefe  v.  Furlong,  96  Wis.  219,  70  N.  W. 
1110.  They  accomplished  that  though  the 
relations  of  vendor  and  vendee  between  them 
were  not  severed  by  resorting  to  the  con- 
tract in  that  regard,  but  by  the  use  by  Mrs. 
Shurts  of  her  remedy  for  the  breach  of  war- 
ranty. 

Did  the  heating  plant  become  a  fixture  as 
to  the  mortgagee?  That  is  the  Important 
question.  That  there  was  an  Intent  on  the 
part  of  respondent  and  Mrs.  Shurts  that  it 
should  be  incorporated  into  and  made  a  part 
of  the  building,  subject  to  the  right  of  the 
former  to  reclaim  the  same  in  case  of  inabil- 
ity to  make  the  apparatus  do  the  work  guar- 
antied, is  unquestioned.  As  before  Indicated, 
the  contract  of  sale  contemplated  physical 
annexation  of  the  plant  to  and  incorporation 
of  it  with  the  building  it  was  designed  to 
heat  as  a  permanent  improvement  thereof, 
reserving  the  right  to  remove  it  as  a  mere 


security  against  losing  the  property  as  well 
as  the  pay  for  it  if  it  failed  to  satisfy  the 
warranty.  All  the  essentials  to  change  tbe 
chattel  character  of  the  property  to  real  es- 
tate were  satisfied,  viz.:  physical  annexation 
of  one  to  the  other,  adaptation  of  the  im- 
provement to  the  use  to  which  the  realty 
was  devoted,  and  Intent  of  the  person  caus- 
ing the  annexation  to  make  a  permanent  im- 
provement of  the  freehold.  Tyler,  FIxt  114; 
Gunderson  v.  Swarthout  104  Wis.  180,  80 
N.  W.  465.  The  relations  between  the  par- 
ties after  the  plant  was  set  up  were  sab- 
stantlally  the  same  as  they  would  have  been 
had  respondent  sold  it  under  an  agreement 
that  the  title  thereto  should  not  pass  to 
the  vendee  till  It  was  paid  for,  and  if  pay- 
ment was  not  made  respondent  should  have 
the  right  to  remove  it  from  the  building,  do- 
ing no  more  injury  thereto  than  necessary. 
Counsel  for  appellant  claim  that  personal 
property  incorporated  into  mortgaged  realty 
under  such  circumstances,  and  without  tbe 
mortgagee  being  a  party  to  the  transaction, 
becomes  a.  part  of  the  mortgage  security, 
and  cite  many  authorities  to  support  tbat 
view.  Counsel  for  respondent  claim  that  in 
such  circumstances,  where  the  accession  can 
be  severed  from  the  realty  without  injury  to 
the  latter  or  to  the  value  of  the  security  for 
the  mortgage  debt  as  it  stood  before  tbe 
Improvement  was  made,  the  same  character 
is  impressed  upon  the  accession  as  between 
tbe  vendor  and  the  mortgagee  as  between 
the  vendor  and  mortgagor;  in  other  words, 
that  it  does  not  become  real  estate,  and 
may  be  severed  from  the  realty  and  removed 
without  invading  tbe  rights  of  the  mort- 
gagee. The  learned  trial  court  so  held  and 
there  is  ample  authority  to  support  that 
view,  to  some  of  which  counsel  for  respond- 
ent have  referred  us.  The  difficulty  is  that 
there  are  two  well-defined  doctrines  on  the 
subject  one  being  directly  opposed  to  the 
other.  In  many  Jurisdictions  the  doctrine 
contended  for  by  appellant's  counsel  pre- 
vails, and  in  many  others  that  contended  for 
by  respondent's  counsel  prevails.  The  for- 
mer view  Is  maintained  by  the  following  of 
the  numerous  authorities  that  might  be  cit- 
ed: Miller  v.  Walson,  71  Iowa,  GIO,  33  N. 
\y.  12S;  Clary  v.  Owen,  15  Gray,  522;  Pierce 
V.  George,  108  Mass.  78;  Paper  Co.  v.  Servin. 
130  Mass.  511;  Bank  v.  Mason,  147  Mass. 
500,  18  N.  E.  406,  1  L.  R.  A.  350;  Meagher  v. 
Hayes,  152  Mass.  228,  25  N.  B.  105;  Engine 
Co.  V.  Davis,  5  Houst  192;  Hawkins  v.  Her- 
sey,  86  Me.  394,  30  Atl.  14;  McFadden  v. 
Allen,  134  N.  Y.  480,  32  N.  E.  21,  19  L.  R. 
A.  446.  The  latter  view  is  as  firmly  main- 
tained by  the  following  of  many  autborities 
that  might  be  mentioned:  Campbell  v.  Rod- 
dy, 44  N.  J.  Eq.  244.  14  AO.  279;  Blnkley  v. 
Forkner,  117  Ind.  185,  19  N.  E.  753,  3  L.  R. 
A.  33;  Hill  V.  Sewald,  53  Pa.  271;  Orlppen 
T.  Morrison,  13  Mich.  23;  Belvln  v.  Paper 
Co.,  123  N.  0.  138,  31  S.  B.  655;  Socletr  v. 
Weber,  16  Wash.  93,  47  Pac.  224.  38  L.  R.  A. 
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267;  Insurance  Oo.  t.  6«orge,  77  Minn.  319, 
79  N.  W.  1028,  1064. 

In  Clary  t.  Owen,  supra,  the  Massachu- 
setts court,  speaking'  by  Mr.  Justice  Hoar, 
said:  "We  think  It  Is  not  In  the  power  of 
the  mortgagor,  by  any  agreement  made  with 
«  third  person  after  the  execution  of  the 
mortgage,  to  give  to  such  person  the  right  to 
bold  anything  to  be  attached  to  the  free- 
bold,  which  as  between  mortgagor  and  mort- 
gagee would  become  a  part  of  the  realty." 
In  Meagher  t.  Hayes,  supra,  the  same  court 
said  that  a  building  put  on  mortgaged  land 
and  annexed  to  it  In  the  usual  way,  with- 
out the  mortgagee  being  a  party  to  the  trans- 
action, became  a  part  of  the  mortgage  se- 
curity notwithstanding  an  agreement  be- 
tween the  owner  of  the  building  and  the 
mortgagor  that  It  should  remain  personal 
property  with  the  right  of  such  owner  to  re- 
more  It,  and  that  the  purchaser  of  the  land 
at  the  foreclosure  sale  became  the  owner 
of  such  building,  though  he  bought  with  no- 
tice of  such  agreement.  In  Hawkins  v. 
Hersey,  the  supreme  court  of  Maine,  speak- 
ing by  Mr.  Justice  'Whitehoose,  said:  "When 
machinery  is  sold  and  placed  In  a  bnlldlng 
for  the  purpose  of  making  it  available  as  a 
manufactory  and  permanently  increasing  Its 
value  for  occupation,  an  agreement  between 
the  seller  and  buyer  that  the  title  shall  re- 
main in  the  former  until  it  is  wholly  paid 
for,  win  not  bind  or  affect  the  mortgagee  of 
the  realty  wltbout  notice,  and  such  machin- 
ery will  pass  to  the  mortgagee  as  a  part  of 
the  realty." 

On  the  other  hand.  In  Society  y.  Weber, 
supra,  the  supreme  court  of  Washington  said 
that  material  sold  and  used  In  the  construc- 
tion of  a  bnlldlng  located  upon  mortgaged 
real  estate,  under  an  agreement  with  the 
mortgagor  that  the  seller  shall  retain  the 
title  to  such  material  till  paid  for,  with  the 
right  to  remove  the  same  in  case  of  nonpay- 
ment, does  not  become  a  part  of  the  bnlld- 
lng and  realty  so  that  the  mortgage  Hen 
will  attach  thereto  as  against  the  seller,  if 
such  material  can  be  removed  from  the 
building  without  Injnry  thereto.  Similar 
language  was  used  by  the  Minnesota  court 
In  Insurance  Co.  v.  George,  supra,  where  it 
was  held  that  an  apparatus,  which  formed 
a  necessary  part  of  a  cold-storage  plant  and 
was  attached  to  the  storage  building  subse- 
quent to  the  execution  of  a  mortgage  there- 
<Mi,  under  an  agn*eement  between  the  vendor 
of  tbe  apparatus  and  the  mortgagor  that  the 
former  should  retain  the  title  thereto  till  it 
should  be  paid  for,  and  have  the  right  to  re- 
move the  same  In  case  of  default,  did  not  be- 
come a  part  of  the  mortgaged  realty,  but  re- 
mained personal  property  during  the  exist- 
ence of  the  condition,  as  against  both  mort- 
gagor and  mortgagee,  since  Its  removal  from 
the  bnlldlng  to  which  It  was  attached  was 
shown  to  be  practical  without  Injuring  such 
building  or  tbe  value  of  the  mortgage  se- 


curity as  It  existed  before  the  apparatus  was 
placed  therein.  The  other  cases  cited  to  that 
doctrine  are  to  the  same  effect  Probably 
the  leading  case  on  the  subject  Is  Campbell 
V.  Boddy,  supra,  where  the  two  doctrines 
are  discussed  at  great  length. 

The  rule  that  a  contract  between  a  mort- 
gragor  of  real  estate  and  his  vendor  of  chat- 
tels, to  be  and  which  are  actually  wrought 
Into  such  real  estate  as  an  Improvement 
thereof,  will  preserve  the  chattel  character 
of  the  accession,  does  not  militate  against 
the  mortgage  attaching  thereto  as  a  part  of 
the  security  if  the  mortgagee  Is  not  a  party 
to  such  agreement,  is  referred,  for  its  orig- 
inal support  in  this  country,  most  generally 
to  the  supreme  court  of  Massachusetts,  and 
It  is  sometimes  called  the  Massachusetts 
rule.  If  It  applies  to  this  case,  the  finding 
that  It  Is  practicable  to  remove  the  beating 
plant  from  the  appellant's  building  Is  Imma- 
terial, and  the  judgment  appealed  from  la 
wrong. 

It  seems  that  this  court  adopted  the  so- 
called  Massachusetts  rule  at  a  very  early 
day,  in  Frankland  v.  Monlton,  6  Wis.  1. 
where  the  opinion  was  delivered  by  Chief 
Justice  Whiton,  citing  WInslow  ▼.  Insurance 
Co.,  4  Mete.  306,  Oorllss  v.  McLagIn,  29  Me. 
116,  and  Butler  v.  Page,  7  Mete.  40.  The 
circumstances  In  the  Frankland  Case  were 
that  machinery  was  sold  to  the  owner  of  tbe 
real  property  while  it  was  Incumbered  by  an 
equitable  mortgage,  to  be  attached  to  such 
realty  as  an  improvement  thereof,  the  ven- 
dor of  the  machinery  retaining  a  chattel 
mortgage  Interest  therein  to  secure  the  pay- 
ment of  the  purchase  money.  It  was  held 
that  the  chattel  mortgage  was  wholly  In- 
operative as  against  the  holder  of  the  equi- 
table mortgage;  that  the  agreement  between 
the  chattel  mortgagee  and  mortgagor,  pre- 
serving the  chattel  character  of  the  machin- 
ery after  It  was  physically  attached  to  and 
had  become  an  appropriate  Improvement  of 
the  building  in  which  It  was  located,  was 
effective  only  between  the  parties  to  such 
mortgage.  In  Manufacturing  Co.  v.  Bundle, 
78  Wis.  1!50,  47  N.  W.  364,  a  chattel  mort- 
gage was  taken,  by  the  vendor  of  a  heating 
plant  set  up  In  a  bnlldlng,  to  secure  the  pur- 
chase money  of  such  plant,  and  It  was  held 
that  tbe  chattel  mortgage  was  not  effective 
to  preserve  the  chattel  character  of  the  heat- 
ing plant  as  against  prior  Hen  claims  upon 
tbe  property.  The  very  opposite  was  held 
In  Campbell  v.  Roddy,  the  leading  New  Jer- 
sey case  to  which  we  have  referred,  where 
several  Massachusetts  cases  that  have  re- 
ceived the  approval  of  this  court  were  re- 
viewed and  rejected  as  unsound.  Frankland 
V.  Moulton,  In  principle,  covers  the  whole 
subject  under  discussion.  It  does  not  appear 
ever  to  have  been  criticised  here  since  It  was 
decided,  but  has  been  repeatedly  approved 
as  stating  the  true  rule.  Smith  v.  Waggon- 
er, supra;  Taylor  v.  Collins,  61  Wis.  123.  « 
iigitizcd  by  V  V^ 
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N.  W.  22;  Manufacturing  Co.  v.  Bundle,  so- 
I»rai  Land  Co.  v.  Becker,  96  Wis.  206,  71  N. 
W.  117;   Gundierson  t.  Swartbout,  supra. 

Tlie  Judicial  policy  for  this  state  having 
been  established  for  nearly  half  a  century,  as 
Indicated,  it  is  considered  that  we  are  not 
permitted  to  question  it  now.  The  opposite 
doctrine  may  be  the  most  equitable.  It  is 
probably  supported  by  the  greater  weight  of 
authority  if  tliai  is  to  be  determined  by  the 
number  of  decisions.  Possibly  it  may  be  by 
the  better  reasoning,  though  the  indications. 
It  is  believed,  from  a  study  of  the  numerous 
cases  that  have  dealt  with  the  subject  in  re- 
cent years,  are  that  it  has  been  losing  rather 
than  gaining  ground.  The  tendency  of 
courts  is  to  fence  it  within  as  narrow  limits 
as  practicable.  For  example,  in  McFadden 
V.  Allen,  184  N.  Y.  480,  32  N.  B.  21,  19  L.  B. 
A.  446,  decided  in  1872,  the  Massachusetts 
rule,  so  called,  was  adopted  in  its  entirety, 
with  the  possible  exception  of  where  an  in- 
terest in  the  accession  to  realty  is  reserved 
as  security  for  purchase  money.  In  all  oth- 
er cases  it  was  distinctly  said  that  a  contract 
between  a  mortgagor  and  a  third  person, 
preserving  the  cliattel  character  of  property 
added  to  real  estate  as  an  improvement 
thereof  during  the  life  of  the  mortgage  there- 
on, is  ineffective  as  against  the  mortgagee 
unless  he  is  a  party  to  the  transaction;  and 
that  the  question  of  whether  it  can  or  can- 
not be  removed  without  injury  to  the  realty 
Is  ImmateriaL  What  reason  there  is  for  say- 
ing that  a  contract  between  a  vendor  of 
chattels  and  a  mortgagor  of  real  estate,  in 
regard  to  the  character  of  the  former  after 
being  Incorporated  into  the  latter,  shall  be 
binding  on  the  mortgagee  in  one  case  and 
not  in  another,  when  the  mortgagor  is  left  In 
the  same  position,  without  the  benefit  of  the 
accession  to  the  realty,  in  one  case  as  in  the 
other,  is  not  easily  perceived.  McFadden  v. 
Allen  seems  to  limit  or  overrule  some  early 
New  Torls  cases  cited  by  the  New  Jersey 
court  as  supporting  authorities.  The  gen- 
eral rule  stated  in  the  New  York  court  is  in 
perfect  harmony  with  the  holdings  of  the 
Massachusetts  court  It  is  as  follows:  "The 
lien  of  the  mortgagee  covers  all  that  was 
realty  when  he  accepted  the  security,  and  all 
accessions  to  the  realty  except  when,  by  a 
valid  agreement  to  which  he  is  a  party,  the 
character  of  chattels  is  impressed  upon 
them."  The  invalidity  of  a  contract  between 
a  mortgagor  of  realty  and  bis  vendor  of 
chattels  to  be  annexed  and  which  are  an- 
nexed to  the  mortgaged  property,  preserving 
the  chattel  character  of  the  accessions,  has 
been  recently  repeatedly  maintained  by  the 
federal  courts.  Phcenix  Iron-Works  Co.  v. 
New  York  Seciuity  &  Trust  Co.,  28  C.  0.  A. 
76,  83  Fed.  767;  Porter  v.  Steel  Co.,  120  U. 
S.  649,  7  Sup.  Ct  741,  SO  L.  Ed.  830;  Id.,  122 
U.  &  283,  7  Sup.  Ct  1206,  30  L.  Bd.  12ia 

In  a  New  Jersey  case  decided  in  1898,— 
General  Blectrlc  Co.  v.  Transit  Equipment 
Co.  (N.  3.  Ch.)  42  Atl.  101,— a  conclusion  was 


reached  contrary  to  that  of  the  federal  su- 
preme court  In  the  case  last  above  cited. 
such  court's  decision  being  vigorously  at- 
tacked as  promulgating  an  unsound  doctrine. 
The  difficulty  is  that  the  Judicial  policy  of 
the  federal  court,  indicated  in  the  several 
cases  cited,  and  the  other  courts  that  are  In 
harmony  therewith,  is  one  way,  while  that 
of  the  New  Jersey  court  and  others  In  har- 
mony with  its  policy  is  the  other.  Each 
court  having  adopted  a  policy  for  its  Juris- 
diction, for  it  that  policy  is  the  proper  one 
and  the  opj^site  policy  is  unsound.  An  ex- 
pression in  Phoenix  Iron-Works  Co.  v.  New 
York  Security  &  Trust  Co.  may  I>e  cited  as 
indicating  clearly  that,  where  the  doctrine 
prevails  that  the  vendor  of  chattels  to  be  at- 
tached to  real  estate  cannot  control  their 
character  after  the  accession  Is  made,  as 
against  the  mortgagee  of  the  realty,  by  a  con- 
tract with  the  mortgagor,  the  question  of 
whether  such  accession  can  be  severed  from 
the  realty  without  Injury  thereto  is  of  no 
significance.  Clark,  district  Judge,  In  deliv- 
ering the  opinion  of  the  court  of  appeals, 
said:  "The  determination  of  the  case  does 
not  depend  on  any  narrow  question  of  mere 
physical  injury  to  the  building  in  the  re- 
moval of  the  machinery  placed  therein." 

Walker  v.  MUl  Co.,  70  Wis.  92,  35  N.  W. 
332,  is  cited  to  our  attention  by  respondent's 
counsel  with  confidence,  but  we  think  it  has 
no  application  to  the  facts  of  thla  case. 
There  an  apparatus  for  a  gristmill  was  con- 
signed by  the  manufacturer  to  a  contractor 
who  was  engaged  in  building  over  the  mill 
for  the  owner,  with  permission  to  set  it  up 
for  trial.  There  was  no  sale,  conditional  or 
otherwise.  The  owner  of  the  apparatus  did 
not  part  with  the  title  or  have  any  intention 
of  adding  the  apparatus  to  the  mill  as  a  per- 
manent improvement  thereof,  conditional  or 
otherwise.  If  there  had  been  no  sale  of  the 
heating  plant  in  question,  conditional  or  oth- 
erwise, but  a  mere  permission  obtained  of 
Mrs.  Shurts  to  set  it  up  in  her  house  and 
test  it,  there  would  be  some  analogy  be- 
tween this  case  and  Walker  v.  Mill  Go. 
Whether  it  could  be  removed  under  such  cir- 
cumstances might  depend  upon  whether  the 
removal  would  materially  injure  the  build- 
ing to  which  it  was  attached.  The  trouble 
Is  that  it  was  actually  sold  and  delivered  to 
Mrs.  Shurts.  The  title  thereto  passed  to 
her.  She  afterwards  devested  herself  of  the 
title  as  between  herself  and  respondent,  by 
rescinding  the  sale  contract  for  breach  of 
warranty,  as  before  indicated. 

There  appears  to  be  no  legitimate  way 
open  to  us  to  decide  otherwise  than  that  the 
trial  court  adopted  the  wrong  doctrine  in 
reaching  a  conclusion  in  this  case.  It  was 
made  to  turn  upon  two  facts:  First,  the 
heating  plant  is  personal  property  as  be- 
tween the  mortgagor  and  respondent  be- 
cause of  the  contract  between  them;  second, 
it  is  of  the  same  character  as  regards  appel- 
lant claiming  under  the  mortgage,  because  it 
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can  be  removed  leltiioat  any  material  injury 
to  tbe  realty.  Tbose  facts  are  entirely  Im- 
material,  since  tbe  title  to  tlie  beating  plant 
was  rested  in  Mrs.  Sburts  and  set  up  in  her 
balldlng  as  a  permanent  improvemeat  there- 
of, subject  to  the  contract  right  reserved  tore- 
move  It,  as  a  mere  secnrltyagalnstlossthere- 
ot  to  the  vendor  in  case  it  failed  to  satisfy  the 
warranty.  Tbe  Intention  that  theplantshould 
actually  be  incorporated  into  the  realty,  re- 
gardless of  the  conditional  right  reserved, 
satisfied  the  element  of  intent  necessary  to 
make  the  plant  realty  as  between  the  vendor 
thereof  and  the  mortgagee  of  sncb  realty. 
As  soon  as  the  accession  to  the  realty  took 
place,  the  mortgage  lien  attached  thereto  and 
could  not  thereafter  be  removed  without  ei- 
ther payment  of  the  mortgage  or  the  mort- 
gagee's consent  The  rule  stated  in  Land 
Co.  ▼.  Becker,  96  Wis.  208,  71  N.  W.  117. 
applies.  There  being  no  Intention  to  remove 
the  cbattel  when  it  was  attached  to  the  real- 
ty, it  passed  to  appellant  under  the  mort- 
gage, who  acquired  title  by  the  foreclosure 
thereof,  and  this  although  it  was  capable  of 
being  removed  without  injury  to  tbe  build- 
ing. Mr.  Justice  Pinney,  in  so  stating  the 
rule,  cited  in  support  thereof  EYankland  v. 
Moulton  and  one  of  the  leading  Massachu- 
setts cases. 

The  judgment  is  reversed  and  the  cause 
remanded  with  directions  to  render  judgment 
in  defendant's  favor  for  costs. 


BARTIiHTr  et  al.  v.  OOLLINS. 
(Supreme  Court  of  Wisconsin.     March  19, 
1901.) 
BROKBRS-CONTRACT  FOR  FUTURE  DELIVBRT 
OF  GRAIN— LKQALITY— BURDEN   OF  PROOF— 
CONFUCT   OF  LAWS  —  BOARD    OF  TRADH  — 
RULES— JBVIDBNCB-SPBCIAl.  VERDICT— QBN- 
BRAL  INSTRUCTIONS. 

1.  Where  defendant  employed  plaintiff  as  a 
broker  to  porcbase  wheat  on  the  Cnicaeo  Board 
of  Trade,  and  both  parties  lived  in  Wiaconsin, 
the  contract  was  made  in  Wisconsin,  and  ail 
the  acts  pnrsoiint  to  it  were  to  take  place  in 
that  state,  except  the  purchase  of  the  wheat, 
the  contract  was  governed  by  the  law  of  AVis- 
consin. 

2.  A  state  court  will  not  hold  a  contract 
made  nnder  the  laws  of  another  state  valid, 
when  sach  contract  violates  the  law  or  is  op- 
posed to  the  public  policy  of  the  state  of  the 
forum. 

3.  Where  a  brokerage  contract  was  for  the 
sale  of  commodities  on  the  Chlcag;o  Board  of 
Trade,  it  is  apparent  that  the  parties  intended 
the  sale  to  be  made  pursuant  to  the  rules  of 
that  organization,  and  hence  such  rules  were 
competent  evidence  in  an  action  on  the  con- 
tract. 

4.  In  an  action  on  a  brokerage  contract  for 
sales  of  grain  for  future  delivery  at  a  fixed 
price,  where  defendant  contended  that  the  con- 
tract was  a  wagering  contract,  and  the  case 
was  submitted  to  the  jury  for  a  special  verdict 
as  to  whether  or  not  the  parties  in  good  faith 
intended  and  expected  an  actual  delivery  of 
grain,  it  was  error  to  charge  that  the  burden 
was  on  defendant  to  show  that  both  parties 
intended  the  transaction  to  be  a  gambling  or 
wagering  contract,  since  such  instruction  was 
only  applicable  to  a  general  verdict. 


5.  Where  an  action  is  brought  on  a  broker- 
age contract  for  the  sale  of  grain  on  a  board  of 
trade  for  future  deliver;  at  a  fixed  price,  the 
burden  is  on  the  party  claiming  under  such  con- 
tract to  make  it  afiii-matively  appear  that  an 
actual  delivery  of  grain  was  contemplated,  and 
that  the  contract  was  not  intended  as  a  cover 
for  a  gambling  transaction. 

Cassoday,  C.  J.,  and  Dodge,  J.,  dissenting  in 
part 

Appeal  from  circuit  court  Sheboygan  coun- 
ty; Michael  Kem-an,  Judge. 

Action  by  Leman  Bartlett  and  others 
against  E.  C.  Collins.  From  a  judgment  In 
favor  of  plaintifFs,  defendant  appeals.  Re- 
versed- 

The  plaintiffs,  who  are  grain  commission 
merchants  in  the  city  of  Milwaukee,  brought 
this  action  against  the  defendant  to  recover 
upon  open  account  for  moneys  advanced 
and  services  performed  for  tbe  defendant  in 
July  and  August  1897.  The  account  Is  set 
forth  in  the  complaint  as  follows: 

E.  C.  Collins.  Id  Aoeoimt  with  Lemu  Bartlett  *  Son. 

Dr. 
August  Uth.  U97.  To    2.000    bu.    irbeat    at 

1.891    11.782  80 

",  To  commission  2  fO 

Total  ;i,7ffioo 

CtwUt 
Jnlr  SOth,  18ST.    By  1.000  bu.  wheat 

sold  at  t.75i (756  00 

Aug.    Srd.  1807.    By  cash  receWed..      SO  00 
Aug.     eth,  1897.      "      ••  "        ..MOO 

Aug.    (til,  1807.    By  tOOO  bo.  vbaat 

sold  at  1.7% 782  U 

Total 21,(17  6* 

Balance  due 2   1C7  60 

Tbe  answer,  after  setting  forth  a  general 
denial  of  the  complaint  alleges  that  the 
transactions  between  the  parties  were  gam- 
bling transactions,  and  void  under  the  stat- 
utes; that  all  of  the  contracts  made  by  the 
plaintiffs  with  the  defendant  by  which  the 
plaintiffs  undertook  to  buy  and  sell  wheat  for 
the  defendant  were  made  without  intending 
eltber  to  receive  or  deliver  grain,  but  wholly 
to  wagrer  in  tbe  market  price  of  wheat  at  the 
Chamber  of  Commerce  In  the  city  of  Chicago, 
Intending  only  to  pay  or  receive  the  differ- 
ence between  the  price  and  the  market  rate, 
whatever  the  same  should  be.  It  appeared 
In  the  evidence  that  the  defendant  Collins, 
resided  at  Plymouth,  Wis.,  and  that  his  busi- 
ness was  farming  and  buying  grain;  that  on 
t)x  30th  of  July,  1897,  be  telephoned  to 
the  plaintiffs  and  told  them  to  sell  him  1,000 
bushels  of  December  wheat  Chicago  deliv- 
ery; that  <»  August  6th  the  defendant  di- 
rected tbe  plaintiffs  to  sell  another  1,000 
bushels  of  December  wheat  Chicago  deliv- 
ery; that  the  plaintiffs  made  both  sales  up- 
on the  Chicago  Board  of  Trade  through  their 
Chicago  agents,  the  first  being  made  at 
|.T5^,  and  the  second  at  I.78V4.  No  wheat 
was  actually  delivered  on  either  of  these 
sales.  The  price  of  wheat  advancing,  the 
plaintiffs  Immediately  began  to  require  the 
deposit  of  margins  by  Mr.  Collins,  and  on 
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August  Sd  the  defendant  sent  $30,  and  on 
August  6th  $50,  In  response  to  sucb  de- 
mands. After  the  6tb  of  August  Mr.  Col- 
lins failed  to  send  any  further  margins,  and 
on  the  19tb  of  August  the  plaintlCTs  bought 
In  2,000  bushels  of  December  wheat  at  $.S9V& 
and  closed  the  transaction.  No  wheat  was 
actually  delivered  upon  these  purchasea  The 
trade  was  claimed  to  be  closed  up  under  cer- 
tain rules  of  the  Chicago  Board  of  Trade, 
which  were  offered  In  evidence  and  received 
under  objection,  which  rules,  the  plaintiffs 
claim,  authorized  the  closing  up  of  trades 
upon  failure  to  deposit  sufficient  margins  in 
the  manner  as  was  done  in  this  case.  The 
defendant's  dalm  was  that  the  whole  trans- 
action was  a  gambling  transaction;  that 
there  was  no  Intent  either  on  the  part  of 
himself  or  of  the  plaintiffs  to  deliver  a 
single  bushel  of  wheat  The  laws  of  the 
state  of  Illinois  upon  the  subject  were  not  In- 
troduced In  evidence.  The  court  instructed 
the  Juiy,  among  other  things,  that  the  de- 
fendant had  the  burden  of  proof  to  satisfy 
them  by  the  greater  weight  of  evidence  that 
both  parties  intended  to  make  a  gambling 
or  wagering  contract  to  which  Instruction 
the  defendant  duly  excepted.  A  special  ver- 
dict was  rendered,  in  which  it  was  found,  in 
answer  to  appropriate  questions,  that  both 
the  plaintiffs  and  the  defendant  in  good  faith 
Intended  and  expected  an  actual  delivery  of 
wheat  under  the  two  sales,  and  that  the 
plaintiffs'  damages  were  $182.53.  From  Judg- 
ment in  accordance  with  this  verdict  the 
defendant  appeals. 

M.  C.  Mead,  tar  appellant    Moe  &  Hansen, 
for  respondents. 

WINSLOW,  J.  (after  stating  the  facts). 
This  is  an  action  by  brokers  to  recover  of 
their  principal  their  commissions  and  moneys 
advanced  by  them  In  selling  grain  for  the 
principal.  Both  brokers  and  principal  reside 
in  this  state,  and  the  verbad  order  or  com- 
mission given  by  the  principal  was  given  In 
this  state,  and  any  liability  resulting  from  the 
contract  on  the  part  of  the  principal  was  evi- 
dently to  be  discharged  in  this  state.  It  was 
contemplated,  however,  by  both  parties  that 
the  transaction  in  grain,  whether  a  real  one 
or  only  a  speculative  one,  should  take  place 
in  Chicago.  This  Is  certain,  because  the 
plaintiffs  so  testify,  and  the  defendant  by  his 
answer  alleges  that  the  intention  was  to 
wager  In  the  market  price  of  wheat  at  the 
Chamber  of  Commerce  in  Chicago.  The  ques- 
tion whether  this  contract  was  an  Illinois 
contract  or  a  Wisconsin  contract  is  an  im- 
portant one  in  this  case,  but  it  has  received 
little  attention  in  the  briefs,  although  the 
respondents  claim  that  a  verdict  should  have 
been  directed  for  the  plaintiffs  because  the 
sale  of  the  wheat  was  to  be  made,  and  in 
fact  was  made,  in  Chicago,  and  the  laws  of  | 
Illinois  with  respect  to  gniubling  transac-  | 
Uons  were  not  lutruducud   in  evidence.    It  ' 


does  not  clearly  appear  what  view  the  trial 
judge  took  of  the  question,  although  be  (n- 
structed  the  Jury,  In  accordance  with  the  law 
of  this  state,  In  effect,  that  If  both  parties 
Intended  the  transaction  to  be  a  mere  wager- 
ing contract  on  the  price  of  wheat  without 
intention  to  deliver  the  wheat  but  simply  to 
settle  by  payment  or  receipt  of  differences, 
then  the  contract  was  void.  Rev.  St  1898. 
I  23iga;  WaU  v.  Schneider,  69  Wis.  352,  18  - 
N.  W.  443.  Whether  this  instruction  was 
based  on  the  idea  that  the  contract  was  a 
Wisconsin  contract  and  governed  by  Wiscon- 
sin law,  or  tliat,  if  it  was  an  Illlnola  caa- 
tract  then  that  the  law  of  Illinois  would  be 
presumed.  In  the  absence  of  proof,  to  be  the 
same  as  the  law  of  Wisconsin,  is  not  appar- 
ent If  It  was  an  Illinois  contract  it  would 
seem  at  least  extremely  doubtful  whether  any 
presumption  would  be  entertained  that  the 
law  of  Illinois  was  the  same  as  the  law  of 
Wisconsin  on  the  subject.  It  has  been  held 
by  this  court  (Hull  v.  Augustine,  23  Wis.  883) 
that  such  a  presumption  will  not  be  indulged 
as  to  a  statute  Imposing  a  penalty  or  a  for- 
feiture, as  In  the  case  of  usury  laws.  But 
however  this  may  be,  we  are  of  the  opinion 
that  the  contract  between  plaintiffs  and  de- 
fendant was  a  Wisconsin  contract  though 
the  sale  of  grain  was  to  be  made  in  Chicago. 
The  question  as  to  what  law  is  to  govern  a 
contract  is  not  always  an  easy  mie  to  decide. 
As  a  general  rule  the  construction  and  validi- 
ty of  a  purely  personal  contract  depend  on 
the  law  of  the  place  where  made.  Story, 
Oonfl.  Laws,  {  272.  If,  however,  the  contract 
is  made  in  one  place,  to  be  performed  In  an- 
other, then,  as  a  general  rule,  the  place  of 
payment  or  performance  Is  the  place  of  the 
contract  2  Pars.  Cont  (8th  Ed.)  p.  583: 
Newman  v.  Kershaw,  10  Wis.  333.  This  rule 
is  founded  on  the  Idea  that.  In  making  a  per- 
sonal contract  to  be  fully  performed  In  an- 
other state,  the  parties  must  have  had  the 
law  of  that  other  state  in  view.  Lumber  Co. 
V.  Stitt  102  Wla  450,  78  N.  W.  562.  But  if 
the  contract  is  to  be  partly  performed  where 
made,  and  partly  In  other  countries  or  states, 
the  law  of  the  place  where  it  Is  made  will 
still  govern,  unless  a  clear  mutual  intention 
is  manifested  that  it  shall  be  governed  by 
the  law  of  some  other  country.  Liverpool  & 
G.  W.  Steam  Oo.  v.  Phenix  Ins.  Co..  120  U. 
S.  397,  9  Sup.  (X.  409,  32  L.  Ed.  788.  Thus, 
it  was  held  in  Morgan  v.  Railroad  Co.,  2 
Woods,  244,  Fed.  Cas.  No.  9,804,  that  where 
a  contract  was  made  in  one  state,  to  be  part- 
ly i>erformed  there  and  partly  performed  In 
several  other  states,  the  contract  so  far  as 
It  is  personal  In  its  nature,  was  to  be  gov- 
erned by  the  law  of  the  state  where  it  was 
made.  In  the  present  case  the  contract  in 
question  is  the  brokerage  contract  by  which 
the  defendant  employed  plaintiffs  to  soil 
wheat  for  him  In  Chicago,  and  agreed  tn  pay 
the  plaintlfls  their  commission  for  such  ro-v- 
ice  and  indemnify  them  against  loss.  I-totli 
l)arties  lived  in  Wisconsin,  and  the  contract 
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was  made  bere.  It  1«  trae  that  one  act  un- 
der the  contract  was  to  take  place  In  IlUnols, 
but  all  otber  acts,  Including  the  payment  by 
the  principal  of  all  obligations  incurred  to 
his  agents,  were  manitestly  to  take  place  in 
Wisconsin.  Under  the  rules  stated,  it  seems 
certain  that  it  should  be  held  to  be  governed 
by  the  law  of  Wisconsin.  But,  even  were  It 
beld  to  be  an  Illinois  contract,  It  is  not  seen 
how  the  result  would  be  different.  It  is  a 
universal  principle  that  the  courts  of  no  state 
will  hold  valid  any  contract  which  is  injuri- 
ous to  the  public  rights  of  its  people,  offends 
their  morals,  contravenes  their  policy,  or  vio- 
lates a  public  law.  2  Kent,  Oomm.  (14th 
Ed.)  p.  45S,  and  cases  cited  in  note  "d."  So, 
in  either  event,  if  the  alleged  sale  of  the 
grain  was  in  fact  no  sale,  but  only  a  gam- 
bling transaction,  and  so  intended  by  both 
parties,  then  the  contract  before  us  can  be 
the  foundation  of  no  rights  in  our  courts. 

Certain  rules  at  the  Chicago  Board  of 
Trade  were  received  in  evidence  against  de- 
fendant's objection,  tnd  this  ruling  is  now 
assigned  as  error.  It  is  unnecessary  to  re- 
cite the  rules  at  length,  but  It  is  sufficient  to 
say  that  they  purport  to  give  to  members  of 
the  board,  whether  buyers  or  sellers,  the 
right  to  demand  of  the  other  party  to  such 
sale  or  purchase  the  deposit  of  10  per  cent, 
as  security,  and  further  security  from  time 
to  time  as  the  market  price  of  the  commodity 
sold  'varies,  and  also  the  right  of  resale  or 
repurchase  in  case  of  failure  to  deposit  the 
security  as  demanded.  It  is  sufficient  to  say 
with  regard  to  this  ruling  that  we  think  suf- 
ficient foundation  was  laid  for  the  reception 
of  the  evidence.  The  plaintiffs,  by  their 
agents,  offered  testimony  to  show  that  the 
understanding  was  that  tbe  sale  was  to  be 
made  on  the  Chicago  Board  oC  Trade.  The 
answer  of  the  defendant,  while  claiming  that 
tbe  transaction  was  intended  to  be  a  gam- 
bling transaction  specillcaily,  alleged  that  it 
was  to  be  a  wager  on  prices  of  wheat  at  the 
Chicago  Chamber  of  Commerce,  which,  we 
suppose,  refers  to  the  same  Institution  as  the 
board  et  trade.  It  is  entirely  clear  that  it 
tbe  trade,  whether  real  or  speculatl've,  was 
antfaorized  to  be  made  on  the  board  of  trade, 
it  was  Intended  to  be  made  pursuant  to  the 
rules  of  such  board.  The  party  who  author- 
izes such  a  transaction  to  be  made  under  the 
auspices  of  a  particular  organization,  like  a 
board  of  trade,  impliedly  submits  himself  to 
the  lawful  rules  of  the  organisation. 

The  court  charged  the  Jury,  in  effect,  that 
tbe  defendant  had  the  burden  of  proof  to 
show  by  the  greater  weight  of  evidence  that 
both  parties  Intended  the  transaction  to  be 
a  gambling  or  wagering  contract,  and  unless 
be  did  so  the  defense  failed;  and  to  this  In- 
struction the  defendant  excepted.  Tbe  In- 
struction was  erroneous  for  two  reasons: 
First,  it  was  an  instruction  applicable  only  to 
a  general  verdict,  and  the  case  was  submit- 
ted to  the  Jury  upon  a  special  verdict;  sec- 
ond. It  is  contrary  to  the  rule  laid  down  in  I 
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Barnard  y.  Backhaus,  52  Wis.  593,  6  N.  W. 
252,  9  N.  W.  596.  In  that  case  it  was  held 
that,  to  uphold  such  a  contract  (1.  e.  a  time 
contract  for  the  sale  and  delivery  of  grain 
upon  a  board  of  trade),  it  must  affirmatively 
and  satisfactorily  appear  that  it  was  made 
with  an  actual  view  to  the  delivery  and  re- 
ceipt of  the  grain,  and  not  as  a  cover  for  a 
gambling  transaction.  This  rule  has  not  been 
departed  from,  so  far  as  we  can  ascertain, 
in  this  court  It  is  not,  in  our  Judgment,  un- 
reasonable. It  is  based  on  the  well-lmown 
fact  that  a  very  large  majority  of  the  trans- 
actions on  such  boards  are  not  real  transac- 
tions, but  simply  betting  on  future  prices. 
The  reasons  for  the  rule  are  closely  analo- 
gous to  those  which  sustain  the  well-known 
rule  that  where  voluntary  transfers  of  prop- 
erty are  made  by  aged  persons  to  one  occu- 
pying a  position  of  trust  and  confidence,  un- 
der circumstances  of  secrecy,  the  burden  is 
on  tbe  grantee  to  show  that  the  transaction 
was  free  from  fraud.  Doyle  v.  Welch,  100 
Wis.  24,  V5  N.  W.  400.  We  are  aware  that 
many  courts  do  not  approve  this  rule,  but  it 
has  been  definitely  approTed  by  respectable 
courts.  Sprague  v.  Warrer,  26  Neb.  326,  41 
N.  W.  1113,  3  L.  R.  A.  679;  Cobb  v.  Prell 
(0.  C.)  IC  Fed.  774;  Wheeler  t.  McDermId, 
36  UL  App.  179.  It  has  been  suggested  that 
the  statute  (section  2319a,  Rev.  St  1898) 
which  was  passed  after  the  decision  In  Barn- 
ard V.  Backhaus  has  changed  the  rule,  but 
we  have  discovered  no  words  in  that  stat- 
ute which  Indicate  an  intention  to  change  the 
rule  of  evidence.  It  would  bare  been  very 
easy  to  express  such  intention  in  unmistak- 
able terms  If  It  existed. 

For  the  error  in  this  Instruction  there  must 
be  a  new  trlaL  It  does  not  seem  necessary 
to  discuss  other  errors  alleged.  Judgment 
reversed  and  action  remanded  for  a  new 
trial. 

(April  2,  1901.) 

CASSODAT,  C.  J.  I  concur  in  the  rever- 
sal of  this  Judgment  but  solely  on  the  ground 
that  an  Instruction  applicable  to  a  general 
verdict  was  given,  whereas  the  case  was 
submitted  to  the  Jury  on  a  special  verdict 
contrary  to  the  rule  as  held  in  Ward  v.  Kail- 
road  Co.,  102  Wis.  215,  78  N.  W.  442,  and 
subsequent  cases.  I  cannot  concur,  how- 
ever, In  the  proposition  that. the  trial  court 
committed  an  error  In  charging  the  Jury  to 
the  effect  that  the  burden  of  proof  was  up- 
on tbe  defendant  to  satisfy  them  by  tbe 
greater  weight  of  evidence  that  both  parties 
intended  to  make,  and  did  make,  a  gambling 
or  wagering  contract  by  and  through  tbe 
transactions  in  question.  It  Is  conceded  in 
the  opinion  filed  that  the  contracts  were 
valid,  unless  both  parties  Intended  the  trans- 
actions to  be  mere  wagering  contracts  on 
tbe  price  of  wheat  without  Intending  to  de- 
liver the  same,  but  simply  to  adjust  the  dif- 
ferences by  payments  or  receipts;  citing  Wall 
V.   Schneider,   59   Wis.  352,   18  N.   W.   443. 

The  sections  of  the  statnteai  referred  to  in 
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that  case  are  highly  penal.  Sections  4424, 
4425,  4532,  4535,  4038,  Kev.  St.  1898.  They 
not  only  render  all  'wagering  contracts  void, 
bnt  punish  the  offending  parties,  and  author- 
ize the  recovery  back  of  the  money  paid 
thereon.  So  far  as  I  am  aware,  the  rule  la 
universal  that  a  party  seelcing  to  bring  a 
given  transaction  with  the  opposite  party 
under  the  condemnation  of  such  penal  stat- 
utes has  the  burden  of  proylng  It.  The  prin- 
ciple is  stated  by  Lord  Chief  Justice  Coke  as 
follows:  "It  Is  a  general  rule  that  whenso- 
ever the  words  of  a  deed,  or  of  the  parties 
without  deed,  may  have  a  double  intend- 
ment, and  the  one  standeth  with  law  and 
'  right,  and  the  other  Is  wrongful  and  against 
law,  the  intendment  that  standeth  with  law 
shall  be  taken."  1  Co.  Litt.  42b.  So  in  this 
country  it  is  held  to  be  "a  rule  of  interpre- 
tation that  where  a  contract  is  fairly  open  to 
two  constructions,  by  one  of  which  It  would 
be  lawful  and  the  other  unlawful,  the  former 
must  be  adopted."  Hobbs  v.  McLean,  117  U. 
S.  567,  6  Sup.  Ct  870,  29  L.  Ed.  940,  and 
numerous  authorities  there  cited.  The  same 
rule  has  been  applied  to  alleged  wagering 
contracts.  Bigelow  v.  Benedict,  70  N.  Y. 
205.  The  latest  edition  of  the  American  & 
English  Encyclopedia  of  Law  states  the  rule 
thus:  "(8)  The  real  test  whether  the  osten- 
sible contract  Is  or  is  not  a  gambling  contract 
is  a  question  of  fact,  and.  If  the  evidence  Is 
conflicting.  It  is  for  the  Jury,  under  proper 
Instructions  from  the  court,  to  determine. 
(-1)  The  burden  of  proof  in  actions  on  these 
contracts  Is  upon  the  party  alleging  that  the 
transaction  is  illegal  and  a  gambling  con- 
tract." 14  Am.  St.  Eng.  Enc.  Law  (2d  Ed.) 
p.  618.  In  support  of  such  proposition  nu- 
merous cases  are  cited  from  17  different 
states,  besides  several  from  the  federal 
courts.  I  have  only  examined  a  few  of 
them,  but  those  and  others  I  have  examined 
support  the  text.  Thus,  it  is  held  that,  "In 
the  absence  of  evidence  to  the  contrary.  It 
will  be  presumed  that  the  contract  was  made 
In  good  faith,  with  intent  on  the  part  of  both 
parties  to  perform."  Bigelow  v.  Benedict, 
70  N.  Y.  202.  To  the  same  effect  is  Story  v. 
Salomon,  71  N.  Y.  420,  422,  where  it  is  said: 
'  "We  may  guess  that  the  parties  were  spec- 
ulating upon  the  fluctuatlous  in  the  price  of 
the  stock,  and  that  the  defendant  was  not 
to  be  required  to  take  or  deliver  any  stock 
In  any  case,  but  simply  to  pay  differences. 
But  a  contract  which  can  have  legal  inter- 
pretation and  effect  should  not  be  condemned 
without  any  proof,  in  that  way."  To  the 
same  effect,  Harris  v.  Tumbrldge,  S3  N.  Y. 
93.  So  it  has  been  held  In  Alabama  that 
where,  "by  the  terms  of  the  contract,  de- 
fendant agreed  to  deliver  the  stock,  and 
plaintiff  agreed  to  accept  a  delivery,  the  con- 
tract is  prima  facie  valid,  and  the  defend- 
ant on  whom  rests  the  burden  of  proof  has 
failed  to  show  any  understanding  or  Intent 
that  there  should  be  no  delivery."  Perry- 
man  V.  Wolffe,  93  Ala.  291.  9  South.  148. 


So,  In  Missouri.  It  is  held  that  "the  burden 
of  showing  the  Invalidity  of  the  contract 
rests  upon  the  party  asserting  It."  Cra-w- 
ford  V.  Spencer,  02  Mo.  498,  602,  4  S.  W. 
713.  So,  in  New  Jersey,  it  Is  hsld  that  "the 
burden  of  proving  that  transactions  relating 
to  the  purchase  and  sale  of  stocks  which 
are  in  form  transactions  between  the  cus- 
tomer, as  principal,  and  the  broker,  as  agent, 
are  wagering  contracts,  rests  on  the  party 
asserting  their  illegality."  Pratt  v.  Boody, 
55  N.  J.  Eq.  176,  35  AU.  1113.  To  tbe  same 
effect.  Beadles  v.  McElrath,  85  Ky.  230,  238, 
3  S.  W.  152.  So,  it  has  been  held  in  Illinois 
that,  "where  the  maker  of  a  promissory  note 
seeks  to  avoid  the  same  on  the  ground  that 
Its  consideration  was  Illegal,  tbe  burden  of 
proof  is  upon  him  to  show  the  fact  by  a 
clear  preponderance  of  the  evidence."  Plx- 
ley  V.  Boynton,  79  111.  351.  That  case  related 
to  a  transaction  on  the  board  of  trade.  To 
the  same  effect  Is  Scanlon  v.  Warren,  68  111. 
App.  213,  affirmed  in  109  IlL  142,  48  N.  £2. 
410.  See,  also,  Gaw  v.  Bennett,  153  Pa.  247, 
255,  25  Atl.  1114.  Thus,  in  Minnesota  It  is 
held  that  "the  burden  of  establishing  the 
Illegality  of  such  transactions  rests  upon  tbe 
party  who  asserts  It"  Mohr  v.  Miesen,  47 
Minn.  228,  49  N.  W.  862.  See,  also.  Round- 
tree  V.  Smith,  108  U.  S.  200,  276,  2  Sup.  Ct. 
030,  27  L.  Ed.  722;  Irwin  v.  Willlar,  110  U. 
S.  499,  507,  510,  4  Sup.  Ct.  160,  28  L.  Ed.  225; 
Bibb  V.  Allen,  149  U.  S.  492,  13  Sup.  Cf  950, 
37  L.  Ed.  819.  In  these  cases  it  is  held  by 
the  highest  court  in  this  country  to  be  "well 
settled  that  the  burden  of  proof  is  upon  tbe 
party  who  seeks  to  Impeach  such  transactions 
by  showing  affirmatively  their  illegality." 
In  my  Judgment,  there  is  no  well-considered 
case  holding  a  contrary  rule.  But  It  la  said 
that  this  court  is  committed  to  a  contrary 
ruling  in  Barnard  v.  Backbaus,  52  Wis.  593. 
6  N.  W.  252,  9  N.  W.  695.  That  case  was 
decided  a  few  months  before  I  became  a 
member  of  the  court,  and  a  memoranda  of 
tbe  decision  was  made  by  the  late  Chief  Jus- 
tice Ryan,  but  he  died  before  writing  an 
'  opinion,  and  no  opinion  was  written  until  a 
I  year  afterwards.  The  syllabus  to  that  case 
Is,  to  my  mind,  misleading.  It  may  be  in- 
ferred  from  it  that  a  contract  for  the  sale 
and  future  delivery  of  grain,  for  a  price  cer- 
tain, is  presumptively  a  wagering  contract. 
!  But  that  is  contrary  not  only  to  the  mem- 
:  oranda  filed,  but  also  to  the  opinion  In  the 
case;  for  It  is  declared  in  both  that  such 
contract,  made  with  the  "bona  fide  Intention 
to  deliver,"  Is  valid.  To  that  statement  the 
opinion  by  Chief  Justice  Cole  adds:  "Such 
contracts  are  constantly  made  In  legitimate 
transactions,  and  are  unobjectionable  in 
law."  Page  598,  52  Wis.,  and  page  59,"., 
9  N.  W.  It  is  then  said  in  the  memoranda 
that:  "But  when  such  contracts  are  made 
as  a  cover  for  gambling,  without  Inten- 
tion to  deliver  and  receive  the  grain,  but 
merely  to  pay  and  receive  the  difference  be- 
tween the  price  agreed  upop-stnd  tbei  mar- 
ligilizedby  VjOOQIC 
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ket  price  at  sncb  future  day,  tbey  come 
within  the  statute  of  gaming,  and  are  Told 
in  law.  To  uphold  such  a  contract  It  must 
affirmatively  and  satisfactorily  appear  that 
it  was  made  with  an  actual  view  to  the 
delivery  and  receipt  of  the  grain,  and  not 
as  an  evasion  of  the  statute  of  gaming,  or 
as  a  cover  for  a  gambling  transaction." 
Page  5d7.  52  Wis.,  and  page  252,  6  N. 
W.  In  neither  of  the  three  cases  cited  by 
Chief  Justice  Cole  do  we  find  anything  to 
support  the  alleged  presumption  of  illegality. 
On  the  contrary,  he  quotes  approvingly  from 
the  Pennsylvania  case  the  following:  "We 
must  not  confound  gambling,  whether  it  be 
in  corporation  stocl^s  or  merchandise,  with 
what  Is  commonly  termed  'speculation.' 
Merchants  speculate  upon  the  future  prices 
of  that  in  which  they -deal,  and  buy  and 
sell  accordingly.  In  other  words,  they  think 
of  and  weigh— that  is,  speculate  upon— the 
probabilities  of  the  coming  market,  and  act 
upon  this  lookout  In  the  future  iu  their  busi- 
ness transactions;  and  in  this  they  often 
exhibit  high  mental  grasp,  and  great  knowl- 
edge of  business  and  of  the  affairs  of  the 
world.  Their  speculations  display  talent  and 
forecast,  but  they  act  upon  their  condu- 
siona,  and  buy  or  sell  in  a  bona  fide  way." 
Pages  S98,  599,  52  Wis.,  and  page  595,  9 
X.  W.  He  then  adds:  "But  when  such  a 
contract  Is  made  as  a  cover  for  gambling, 
without  any  intention  to  deliver  and  receive 
the  grain,  but  merely  to  pay  and  receive  the 
difference  between  the  price  agreed  upon  and 
the  market  price  at  such  future  day,  then  It 
comes  within  the  statute  of  g^aming,  and  Is 
void  In  law."  Page  506,  52  Wis.,  and  page 
598,  9  N.  W.  This  left  it  for  the  party 
alleging  such  gambling  contract  to  prove 
such  facts.  It  will  be  observed  that  that 
case  did  not  turn  upon  a  charge  of  the 
court  as  to  the  burden  of  proof,  as  here,  nor 
upon  a  ruling  as  to  the  admission  of  evi- 
dence. On  the  contrary,  the  jury  was  waiv- 
ed and  the  case  was  tried  by  the  court,  and 
came  to  this  court  upon  the  findings  of  the 
trial  court  and  the  evidence.  The'  conclu- 
sion of  this  court  from  such  findings  and 
evidence,  as  indicated  in  the  memoranda  filed, 
is  summed  up  by  Chief  Justice  Cole  in  these 
words:  "It  is  sufficient  to  say  that  the  court 
deems  it  clearly  and  satisfactorily  proven 
that  in  respect  to  some  of  the  transactions 
none  of  the  parties  Intended  an  actual  sale 
and  purchase  of  the  wheat,  'but  that  the 
whole  thing  was  to  be  settled  by  the  payment 
of  differences.' "  Three  years  afterwards 
this  court  had  occasion  to  review  that  case; 
and  with  the  concurrence  of  all  the  members 
of  the  court  who  made  that  decision,  except 
one,  the  late  Justice  Orton  and  Chief  Justice 
Ryan,  who  had  since  died,  it  was  said  that 
the  language  quoted  stated  "the  gr  und  for 
holding  the  note  void  in  that  case."  Wall  v. 
Schneider,  69  Wis.  364,  18  N.  W.  443.  In 
that  case  a  Judgment  based  ui  on  a  verdict 
directed  in  favor  of  the  plaintiff  was  affirm- 


ed on  the  ground  that  it  appeared  from  the 
evidence,  "conclusively,  that  the  seller  Intend- 
ed  In  good  faith  to  deliver  the  commodities 
sold."  I  certainly  did  not  then  undersmud, 
and  do  not  now  understand,  that  this  court 
had  held  that  an  executory  contract  for  fu- 
ture delivery  was  presumptively  a  gambling 
contract.  Such  contracts  are  constantly  be- 
ing made  in  respect  to  all  kinds  of  commodi- 
ties and  In  all  lines  of  business.  I  am  un- 
wlUlug  to  presume  that  such  contracts  are 
void  merely  because  they  relate  to  transac- 
tions upon  some  board  of  trade.  We  may 
have  a  suspicion  that  many  of  such  transac- 
tions are  entered  Into  without  any  Intent 
on  the  part  of  either  party  that  the  com- 
modity contracted  for  should  actually  be  de- 
livered; and  yet  all  must  admit  that  there 
are  legitimate  transactions  upon  the  boards 
of  trade  every  month.  If  not  every  week. 
amounting  to  millions.  Certainly  there  Is 
no  good  ground  for  presuming  that  all  par- 
ties to  such  transactions  are  outlaws,  nor 
that  the  burden  of  proof  should  be  upon  any 
to  prove  their  innocence.  The  law  is  no  re- 
specter of  persons,  and  In  my  Judgment  the 
law  when  applied  to  a  given  transaction  up- 
on the  board  of  trade  Is  the  same  as  when 
applied  to  a  like  transaction  occurring  else- 
where. 

DODGE,  J.  I  concur  In  the  position  and 
views  declared  In  the  foregoing  opinion  by 
the  Chief  JusUce. 


MacCARTHT  v.  WHITCOMB  et  al. 

(Supreme  Court  of  Wisconsin.    April  9,  1001.) 

MASTER  AND  SBRVANT-JNJUKT  TO  SBRVANT- 
FBLLOW  8BRVANT8-JCRY  QUBSTION— INJU- 
RY IN  ANOTHER  STATE— PRESUMPTION  AS 
TO  FOREIGN  LAW— EXCESSIVE  VERDICT- 
MISCONDUCT  OP  COUNSEL. 

1.  Where  there  is  no  dispute  as  to  the  re- 
spective duties  of  servants  employed  by  the 
same  master,  the  question  whether  they  are  fel- 
low servants  is  for  the  court. 

2.  Where  there  is  no  dispute  as  to  the  re- 
spective duties  of  servants  employed  by  the 
same  master,  a  finding  by  the  jury,  in  a  special 
verdict,  that  they  are  not  tellow  servants,  is 
harmless  error,  and  may  be  disregarded,  since 
the  findings  on  questions  of  law  are  not  to  he 
considered  in  rendering  a  judgment  on  such  ver- 
dict 

3.  The  conductor  and  brakeman  on  a  freight 
train,  who  negligently  leave  the  train  standing 
on  the  track  without  displaying  the  proper  sig- 
nals, are  fdlow  servants  of  a  fireman  on  an- 
other train,  who  is  injured  Iqr  a  collisioa  result- 
ing from  such  negliKence. 

4.  A  state  iii  which  an  action  against  a  rail- 
road company  for  an  injury  occurring  in  anoth- 
er state,  caused  by  the  negligence  of  feilow 
servants  In  the  operation  of  trains,  was 
broiisrht,  has  a  statute  authorizing  recovery  re- 
gardless of  the  fact  that  the  negligence  was 
that  of  fellow  servants,  and  the  laws  of  the 
state  in  which  the  injury  occurred  were  not 
proven,  but  the  laws  of  both  states  were  deriv- 
ed from  the  common  law.  Held,  that  It  will  be 
presumed  that  such  state  has  a  similar  statute, 
though  defendant's  pleadings  allege  that  the 
common-law  rule  is  in  force  m  such  state,      p 
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5.  A  cause  of  action  against  a  railroad  com- 
pany by  an  employe  for  injuries  received  is  tri- 
able in  a  state  otber  than  that  in  wliiclk  the  ac- 
cident haijpens. 

6.  A  railroad  fireman  received  a  compound 
fracture  of  a  leg  in  a  collision,  and  bad  all  the 
toes  taken  off  of  one  foot.  He  received  medical 
treatment  for  a  year  and  a  half,  and  bis  foot 
never  got  entirely  well.  On  the  trial  of  an  ac- 
tion against  the  company,  liia  attorney,  in  his 
closing  argument,  stated  that  the  defendant 
failed  to  put  certain  witnesses  on  the  stand, 
and  that  railroad  companies  had  a  coercive 
method  of  compelling  men  to  make  statements; 
and  be  refused  to  retract  after  the  court  bad 
ruled  his  language  improper,  but  stated  that 
the  court  could  take  judicial  notice  that  rail- 
roads did  do  such  things.  Held,  that  a  judg- 
ment for  $7,500  was  excessive,  in  view  of  the 
record  and  the  misconduct  of  counsel,  and 
would  be  reduced  to  $5,000,  or  the  cause  rn- 
Diinded,  at  the  option  of  plaintiff. 

Appeal  from  circuit  court,  Waukesha  coun- 
ty; J.  J.  Dick,  Judge. 

Action  by  George  B.  MacCarthy  agalast 
H.  F.  Wbitcomb  and  otliera,  as  receivers  of 
tbe  Wisconsin  Central  Railroad,  for  an  In- 
jury received  by  plaintiff  while  in  tbe  em- 
ploy of  sucb  railroad.  Prom  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Judg- 
ment reversed  on  condition. 

Howard  Morris  and  Tbos.  H.  Oill,  for  ap- 
pellants. D.  J.  JEIemlock  (W.  J.  Strong,  of 
counsel),  for  respondent. 

OASSODAY,  C.  J.  This  action  was  brought 
to  recover  damages  for  personal  injuries  sus- 
tained by  tbe  plaintiff  on  the  morning  of  Jan- 
uary 31,  1898,  while  engaged  as  a  fireman  on 
one  of  the  defendants'  locomotives  moving  a 
north-bound  freight  train,  at  Orayslake  sta- 
tion. In  Illinois.  The  -  circumstances  under 
which  the  accident  occurred  are  to  the  ef- 
fect that  about  8  o'clock  on  the  evening  of 
January  30,  1898,  engine  82,  upon  which  the 
plaintiff  was  fireman  and  P.  D.  Walsh  vras 
engineer,  left  Chicago,  north  bound,  drawing 
freight  train  No.  21,  In  charge  of  Conductor 
Ray  and  Brakemen  Jim  McCarthy  and  Jim 
OilUs;  that  the  night  was  stormy,  snowing 
and  blowing,  and  tbe  train  proceeded  north- 
erly to  a  point  known  as  "Hendee's  Cross- 
ing," about  three  miles  south  of  Grayslake 
station,  where  the  train  became  stalled,  and 
was  unable  to  proceed  further  north,  by  rea- 
son of  the  snow;  that  Conductor  Bay  and 
Brakeman  Gillls  cut  off  engine  No.  82  from 
the  train,  and,  with  the  engineer  and  fire- 
man, proceeded  to  the  depot  at  Grayslake, 
where  they  arrived  some  time  after  1  o'clock 
In  the  morning  of  January  81,  1898;  that 
that  was  not  a  night  station,  and  Conductor 
Bay  went  to  the  agent's  residence,  called  him 
up,  and  returned  with  him  to  tbe  station, 
after  which  the  engineer,  Brakeman  Glllis, 
the  conductor,  and  the  agent  went  Into  the 
dei>ot,  and  the  agent  opened  communication 
with  the  train  dispatcher's  office  at  Wauke- 
sha, some  50  miles  distant  as  directed  by  the 
conductor,  to  get  relief  for  the  stalled  train; 
that  after  some  delay  Conduct6r  Bay  was 
adTlsed  by  the  train  dispatcher  at  Waukesha 


that  there  was  a  sonnd-bonnd  freight  train 
then  at  Lake  Villa,  the  station  next  north- 
erly from  Grayslake;   that,  after  some  dis- 
cussion as  to  details  with  the  dispatcher,  it 
was  arranged  that  the  extra   south-bound 
freight  train,  which  was  drawn  by  two  en- 
gines  (Nos.   104   and   IOC),   with   Conductor 
Emmons  in  charge,  would  proceed  to  Grays- 
lake, and  an  order  was  given  to  that  effect; 
that,  pursuant  to  the  orders  given  when  tbe 
south-bound  extra  train  reached  Grayslake, 
the  two  engines  attached  to  it  were  cut  off. 
and  proceeded  southerly  beyond  the  south 
end  of  the  passing  track  at  Grayslake;   that 
Walsh  then  returned  to  his  enghie  No.  82, 
with  the  plaintiff  and  the  brakeman,  and 
proceeded  southerly  of  the  same  switch,  and 
then  ran  northerly  on   the  side  track   far 
enough  to  allow  a  clear  passage  on  the  main 
line;   that,  after  the  two  engines  of  the  ex- 
tra   south-bound   train   went   south    of   the 
south  passing  switch,  engine  No.  82  backed 
out  and  coupled  Its  tender  to  the  rear  or 
tender  of  the  northerly  engine  of  tbe  south- 
bound freight  train,  so  that  the  two  extra 
engines  were  headed  south,  and  Walsh's  en- 
gine was  beaded  to  the  north,  in  order  to 
have  an  engine  pilot  In  advance  In  which- 
ever direction  they  moved;    that  the  three 
engines  thus  coupled  proceeded  southerly  to 
the  stalled   freight   train,   coupled   to   thai 
train,   and   returned   with   It  to   Grayslake; 
that  at  that  time  Eng^lneer  Walsh,  with  en- 
gine No.  82,  which  was  the  head  engine,  con- 
trolled the  air  brake  which  extended  from  liis 
engine  through  the  other  two  engines,  and  to 
the  freight  cars  thus  equipped  in  the  train, 
so  that,  approaching  Grayslake,  Walsh  had 
entire  control  of  the  brakes  on  the  train,  and 
entire  control  of  the  movements,  communi- 
cating his  signals  by  whistles  to  tbe  other  en- 
gineers and  the  train  crew;  that  as  they  ap- 
proached the  station  Engineer  Walsh  turned 
on  the  air  brakes,  and,  after  sounding  the 
station  whistle,  Walsh,  being  the  bead  en- 
gineer, sounded  a  whistle  for  off-brakes,  and 
proceeded   to    work    steam,    Increasing    the 
speed  of  the  train  as  they  reached  the  south 
switch;  that  Walsh  proceeded  north  on  the 
main  track  until  his  engine  collided  with  the 
south-bound  freight  train,   which  had  been 
left  standing  at  the  north  end  of  the  plat- 
form without  any  red  light  at  the  south  end 
thereof  by  Conductor  Emmons,  of  that  train, 
and  the  plaintiff  was  Injured  before  he  could 
escape  ffom  the  engine.    Issue  being  Joined 
and  trial  had.  the  Jury  returned  a  special 
verdict  to  the  effect  (1)  that  the  plaintiff  was 
injured  January  31,  1898,  at  the  time  and 
place  claimed  by  him,  by  an  accident  occur- 
ring by  reason  of  a  locomotive  of  the  de- 
fendants striking  a  train  of  the  defendants: 
(2)  that  the  employ^  of  the  defendants  en- 
gaged in  operating  the  locomotive  No.  82  was 
a  fellow  servant  of  the  plaintiff;  (3)  that  the 
employes  of  the  defendants  engaged  in  oper- 
ating the  train  of  the  defendants  which  was 
struck  by  the  loc(^mo^T«  iwere  fellow  serv- 
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ants  of  the  plaintiff  at  the  time  of  the  acd- 
dent;  (4)  tbat  the  plaintiff  at  the  time  of  the 
accident  did  not  know  that  there  was  a  train 
standing  on  the  track  at  Grayslake;  (5)  that 
there  was  no  red  light  on  the  south  end  of 
the  south-bound  train  at  the  time  of  the  ac- 
cident; (6)  that  the  conductor  and  brakeman 
in  charge  of  the  south-bound  train  were  not 
fellow  servants  of  the  plaintiff  at  the  time 
they  failed  to  put  such  light  on  the  south 
end  of  such  train;  (7)  that  it  was  a  want  of 
ordinary  care  on  the  part  of  the  defendants' 
employes  in  charge  of  the  tonth-bound  train 
to  leave  said  train  standing  on  the  main 
track  withont  such  light;  (8)  that  the  failure 
to  put  such  red  light  on  the  south  end  of  the 
south-bound  train  did  contribute  to  the  in- 
jury suffered  by  the  plaintiff;  (9)  that  the 
absence  of  such  light  was  the  proximate 
cause  of  the  plaintiff's  injury;  (10)  that  Bn- 
glneer  Walsh  did  not  know  that  the  south- 
bound train  was  standing  on  the  main  track 
in  time  to  have  prevented  the  collision  by  the 
exercise  of  ordinary  care;  (11)  that  the  plain- 
tiff did  not  know  that  the  train  was  standing 
on  the  main  track  in  time  to  have  prevented 
the  collision  by  the  exercise  of  ordinary  care; 
(12)  that.  If  a  red  light  had  been  on  the  south 
end  of  the  south-bound  train,  the  plaintiff 
could  have  seen  the  same  in  time  to  have 
Jumped  from  his  engine  t>efore  it  struck  said 
train;  (13)  that  Conductor  Emmons  in  fail- 
ing to  put  such  light  on  the  south  end  of  the 
south-bound  train  did  violate  the  rules  of  the 
defendants;  (14)  that  the  defendants'  em- 
ployte  were  guilty  of  negligence  which  was 
the  natural  and  probable  cause  of  the  acci- 
dent by  which  the  plaintiff  was  injured,  and 
which  accident.  In  the  light  of  the  attending 
circumstances,  ought  reasonably  to  have 
been  foreseen  by  a  persod  of  ordinary  intel- 
ligence, care,  and  prudence;  (16)  that  the 
plaintiff  was  not  guilty  of  any  want  of  or- 
dinary care  and  prudence  which  contributed 
directly  to  produce  the  injury  complained  of; 
(15%)  that  Engineer  Walsh  was  not  guilty  of 
any  want  of  ordinary  care  and  prudence 
which  contributed  directly  to  produce  the  in- 
Jury  to  the  plaintiff;  (16)  that,  if  the  plain- 
tiff la  entitled  to  recover  in  tlTis  action,  they 
assessed  his  damages  at  $7,500.  From  the 
Judgment  entered  thereon  In  favor  of  the 
plaintiff  for  that  amount,  with  costs,  the  de- 
fendants bring  this  appeaL 

It  Is  contended  on  the  part  of  the  de- 
fendants tbat,  before  leaving  the  depot  at 
Urayslake,  it  was  understood  and  agreed  by 
both  conductors  and  Walsh,  the  engineer  of 
the  idalntlff's  engine,  that  the  south-bound 
train  should  be  left  upon  the  main  track  at 
the  north  end  of  the  platform  while  the  two 
engines  belonging  to  that  train  went  south 
to  aid  in  bringing  the  stalled  train  to  the 
south  swltdi  at  Grayslake;  that  npon  reach- 
ing that  p<rint  Walsh's  engine,  82,  was  to  be 
cut  off  and  ptit  upon  the  side  track,  while 
the  other  two  engines  were  to  be  cut  off 
from  the  stalled  train  and  backed  up  to  the 


south-bound  freight  train  so  standing  upon 
the  main  track,  and  coupled  to  It;  and  that  in 
tiie  meantime  Walsh,  with  engine  82,  was  to 
back  down  to  the  stalled  train  and  couple  to 
it,  and  draw  it  up  onto  the  side  track,  so.  as 
to  allow  the  south-bound  train  and  the  two 
engines  to  pass  south  upon  the  main  track; 
and  that,  contrary  to  such  understanding 
and  agreement,  Walsh,  as  engineer  of  the 
north-bound  train,  having  full  charge  of  the 
movements  and  air  brakes  on  that  train,  fail- 
ed to  stop  at  the  south  switch,  as  so  agreed, 
but  continued  north  on  the  main  track  at  a 
rapid  speed  until  his  engine  ran  into  the 
south-bound  train  so  standing  upon  the  main 
track;  and  hence  that  his  negligence  was  the 
proximate  cause  of  the  plaintltTs  injury.  By 
the  answer  to  the  tenth  question  the  Jury 
found  that  Walsh  did  not  know  that  the 
south-bound  train  was  standing  on  the  main 
track  in  time  to  have  prevented  the  collision 
by  the  exercise  of  ordinary  care,  and  by 
their  answer  to  question  No.  15V^  they  found 
that  Walsh  was  not  guilty  of  any  want  of 
ordinary  care  and  prudence  which  contribute 
ed  directly  to  produce  the  Injury  to  the 
plaintiff.  In  respect  to  the  south-twund  train 
being  so  left  upon  the  main  track  without 
any  danger  signal,  the  Jury  found,  in  effect, 
la)  that  there  was  no  red  light  on  the  south 
end  of  the  south-boimd  train,  at  the  time  of 
the  accident;  (7)  that  leaving  such  train  so 
standing  on  the  main  track  without  such 
light  was  a  want  of  ordinary  care  on  the 
part  of  the  employes  of  the  defendants  in 
charge,  (8)  which  contributed  to  the  injury 
of  the  plaintiff,  (9)  and  was  the  proximate 
cause  of  his  Injury;  (14)  and  that  such  em- 
ployes of  the  defendants  were  guilty  of  neg- 
ligence, which  was  the  natural  and  probable 
cause  of  the  accident,  and  ought  reasonably 
to  have  been  foreseen  by  a  person  of  ordinary 
Intelligence,  care,  and  prudence;  (13)  and 
that  Conductor  Emmons,  in  falling  to  put 
such  light  on  the  south  end  of  that  train, 
violated  the  rules  of  the  defendants.  The 
rules  required  tbat  each  train  running  after 
aunset,  or  when  obscured  by  fogs  or  oth- 
er cause,  display  a  headlight  in  front  and 
two  red  lights  in  the  rear;  that  the  con- 
ductor must  know  that  his  train  is  fully 
protected  in  both  directions,  and  he  is  held 
responsible  for  any  accident  which  occurs 
from  a  want  of  any  precaution  that  could 
have  been  taken.  It  appears  in  evidence, 
also,  that  it  was  customary  to  put  a  red 
light  on  the  south  end  of  a  train  under  the 
circumstances  stated,  and  that  It  was  not 
customary  to  leave  such  train,  under  such 
circumstances,  without  such  red  light.  It  is 
imdisputed  that  there  was  no  red  light  up- 
on the  south  end  of  the  train  so  left  upon  the 
main  track,  and  that  leaving  the  same  with- 
out such  danger  signal  was  negligence,  and 
the  proximate  cause  of  the  injury  to  the 
plaintiff.  The  findings  of  the  Jury  fully  ex- 
culpate the  plaintiff  from  all  blame  in  that 
reqtect,  and  are  to  the  effect  (4)  that  the 
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plaintiff  at  tbe  time  of  the  accident  did  not 
know  that  there  was  a  train  standing  on  the 
track  at  Grayslake;  (11)  and  that  he  did 
not  know  that  the  train  was  standing  on  the 
nu^n  track  In  time  to  hare  prevented  the 
colUfilon  by  the  exercise  of  ordinary  care; 
«od  (15)  that  the  plaintiff  was  not  guilty  of 
any  contributory  negligence.  The  question 
recurs  whether  upon  such  findings  the  plain- 
tiff is  precluded  from  a  recovery  by  reason 
of  the  fact  that  the  negligence  found  was  the 
act  of  a  co-empIoy&  It  is  conceded  by  all 
that  the  plaintiff's  engineer,  Walsh,  and  all 
tbe  defendants'  employes  engaged  at  the 
time  in  operating  tbe  north-bound  train  were 
fellow  servants  of  the  plaintiff.  Tbe  plain- 
tiff contends,  however,  and  the  jury  found. 
(8)  that,  although  the  employes  of  tbe  defend- 
ants engaged  in  operating  the  south-bound 
train  were  fellow  servants  of  the  plaintiff 
at  the  time  of  tbe  accident,  yet  (6)  that  the 
conductor  and  brakeman  in  charge  of  that 
train  w«a'e  not  "fellow  servants  of  tbe 
plaintiff  at  the  time  they  failed  to  put  such 
light  on  the  south  end  of  such  train."  Such 
questions  were  undoubtedly  submitted  to  the 
jury  In  pursuance  of  what  was  said  in  a 
case  from  Illinois  cited  by  counseL  Steel 
CV).  V.  Bauman.  178  111.  351,  356,  53  N.  B. 
107,  and  other  cases  from  that  state.  But 
whether  two  persons  are  fellow  servants 
when  all  the  facts  in  respect  to  their  several 
duties  and  lines  of  employment  are  undis- 
puted, as  here,  and  as  Is  generally  the  case, 
18  a  question  of  law  for  the  court.  Of 
course,  It  was  Improper  to  submit  such  ques- 
tions of  law  to  the  Jury.  Heddles  v.  Railway 
Co.,  74  Wis.  239,  42  N.  W.  237;  Barter  v. 
Railroad  Co.,  104  Wis.  313,  iO  N.  W.  644. 
But,  since  their  findings  upon  such  questiima 
of  law  cannot  have  any  significance  In  sup- 
porting the  Judgment,  they  may  be  disre- 
garded. The  question  whether  Conductor 
Emmons  and  the  defendants'  employes  en- 
gaged in  operating  tbe  south-bound  train 
were  fellow  servants  of  the  plaintiff  at  the 
time  they  failed  to  put  such  red  light  on  the 
south  end  of  that  train  must  be  determined 
as  a  matter  of  law,  regardless  of  the  verdict 
of  the  Jury.  It  was  held  by  this  court  at  an 
early  day  that  trackmen  engaged  In  repair- 
ing tbe  track,  who  bad  taken  up  rails  with- 
out giving  sufficient  notice  to  those  In  charge 
of  an  approaching  train,  were  fellow  serv- 
ants with  a  brakeman  Injured  on  such  train 
in  consequence  of  the  removal  of  such  rails 
without  such  notice.  Cooper  v.  Railway  Co., 
23  Wis.  668.  That  case  has  frequently  re- 
ceived express  sanction  from  this  court. 
Toner  T.  Railway  Co.,  68  Wis.  197.  198,  83 
N.  W.  433,  and  cases  there  cited.  In  this 
last  case  an  unattached  freight  car,  left  at 
night  on  a  level  side  track  near  a  railroad 
station,  was  in  some  manner  moved  upon  the 
main  track,  obstructing  It,  and  in  a  collision 
with  a  passing  train  caused  thereby  a  brake- 
man  (m  the  train  was  Injured;  and  it  was 
held  that  although,  by  the  rules  of  the  com- 


pany, its  station  agent  was  held  responsible 
for  tbe  safety  of  the  switches,  and  was  ex- 
pressly required  to  see  that  the  main  track 
was  kept  clear  and  unobstructed  for  the 
passage  of  trains,  and  to  be  out  at  the  station 
and  know  that  eveiytbftig  was  right  when 
trains  were  passing,  yet  such  agent  was  a 
fellow  servant  of  such  brakeman.  In  that 
case  it  was  said  by  Chief  Justice  Cole:  "To 
constitute  fellow  servants,  within  the  mean- 
ing of  these  cases,  it  is  not  necessary  that 
tbe  negligent  workman  causing  the  injoiy 
and  the  one  Injured  should  both  be  engaged 
In  the  very  same  particular  work.  It  Is  suf- 
ficient if  they  are  employed  by  the  same  mas- 
ter, under  the  same  control,  and  performing 
duties  and  services  for  the  same  general  pur- 
pose." Page  198,  69  Wis.,  and  page  434,  33 
N.  W..  and  cases  there  cited.  In  rhillips  v. 
Railway  Co.,  61  Wis.  475,  48S,  25  M.  W.  514. 
it  was  held  that  the  employes  upon  one  of 
the  colliding  trains  were  not  fellow  servants 
with  those  on  the  other;  but  that  was  put 
on  the  ground  that  "neither  tbe  Wisconsin 
Central  nor  the  defendant  bad  any  control 
over  the  employes  of  tbe  other,  except  that 
upon  the  track  in  question  tbe  Wisconsin 
Central  trainmen  were  required  to  ob^  tbe 
rules  {^escribed  by  the  defendant's  general 
manager,  and  tbe  special  orders  given  by 
the  defendant's  train  dispatcher."  That  case 
Is  dearly  distinguishable  from  the  one  at 
bar.  The  cases  in  this  court  support  the 
proposition  that  Conductor  Emmons  and 
those  in  cbarge  of  the  south-bound  train 
were  fellow  servants  with  the  plaintiff  at  the 
time  they  neglected  their  duty  to  place  a  red 
light  at  the  south  end  of  the  south-bound 
train.  In  this  we  are,  according  to  Mr.  El- 
liot, in  harmony  with  "the  weight  of  au- 
thority." 3  Elliot;  R.  R.  {  1331.  He  there 
says  that:  "There  is,  as  we  think,  no  valid 
reason  for  discriminating  between  cases 
where  tbe  employes  are  engaged  In  operatiDi; 
the  same  train  and  cases  where  they  are  en- 
gaged in  operating  different  trains.  In  both 
cases  they  are  employed  In  the  same  line  of 
service  and  by  a  common  master."  See  nu- 
merous cases  dted  tfy  him.  But,  notwith- 
standing (Conductor  EVrnmons  and  those  in 
charge  of  the  south-bound  train  were  such 
fellow  servants  of  tbe  plaintiff,  yet  If  tbe 
accident  had  happened  In  this  state  there 
could  have  been  no  question  but  what,  under 
our  statute,  the  plaintiff  could  have  recover- 
ed. Section  1816,  Rev.  St  1898.  That  sec^ 
tlon  expressly  gives  such  right  of  action  for 
all  damages  sostabied  wlthbi  this  state  by 
an  employe  engaged  In  the  performance  of 
his  duty  as  such,  while  "operating,  running, 
riding  upon  or  switching  passenger,  freight 
or  other  trains  engines  or  cars,"  "caused  by 
tbe  cardessness  or  negligence  of  any  other 
employee."  Of  course,  that  section  is  not  in 
force  in  Illinois,  where  this  accident  occurs 
red.  The  defendants,  by  way  of  answer,  al- 
leged "that  the  common-law  rule  as  to  the 
relation  of  master  and  servant  obtained  la 
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tbe  Btate  of  Illinois,"  and  tbat  the  plaintiff's 
Injury  was  caused  by  the  negligence  of  a 
fellow  serrant,  and  hence  under  the  law  of 
that  state  there  was  no  liability.  But  nei- 
ther the  defendants  nor  the  plaintiff  proved 
or  attempted  to  prove  the  law  of  Illinois  In 
that  respect.  The  question  recurs,  what  pre- 
sumptions, If  any,  are  to  be  Indulged?  It 
will  be  observed  that  this  action  Is  not  based 
upon  a  statute  of  another  state,— much  less, 
a  penal  statute,  like  some  cases  which  have 
been  In  this  court  Hull  ▼.  Augustine,  23 
Wis.  383;  Anderson  v.  Railway  Co.,  87  Wis. 
321;  Bettys  v.  Railway  Co.,  Id.  323;  Scboen- 
berg  V.  Adler.  105  Wis.  645,  640,  650,  81 
N.  W.  1(»5;  Bartiett  v.  Collins  (not  yet  of- 
ficially reported)  85  N.  W.  703.  Nor  did  tbe 
cause  of  action  arise  In  some  state  or  coun- 
try who-e  the  dvll  law  is  In  force.  St  Sure 
T.  Llndsfelt  82  Wis.  846,  851,  352,  52  N.  W. 
306.  As  lndica.ted,  the  cause  of  action  Is  for 
personal  Injury  caused  by  a  want  of  ordinary 
care  of  the  employes  of  the  defendants.  Sucb 
a  cause  of  action  is  cognlzaMe  at  common 
law.  It  arose  In  Illinois,  where  the  common 
law  is  in  force,  except  as  modified  by  stat- 
nte.  Being  a  transitory  cause  of  action.  It 
was  triable  in  the  courts  of  this  state.  Eln- 
gartner  v.  Steel  Co.,  94  Wis.  80,  81,  68  N.  W. 
664,  34  L.  B.  A.  503.  In  Tlew  of  numerous 
decisions  of  this  court  and  after  careful  con- 
sideration, and  In  the  absence  of  any  proof 
of  the  statutes  of  Illinois  on  the  subject  of 
fellow  servants,  we  must  hold  that  the  pre- 
sumption is  that  the  law  of  that  state  on  that 
subject  Is  the  same  as  the  law  In  this  state, 
as  above  Indicated.  Rape  v.  Heaton,  9  Wis. 
328,  337,  842;  Walsh  v.  Dart  12  Wis.  636; 
Osbom  ▼.  Blackburn,  78  Wis.  209,  47  N.  W. 
1T5,  10  li.  R.  A.  367;  St  Sure  ▼.  Llndsfelt, 
82  Wis.  348,  351,  52  N.  W.  308;  Schoenberg  v. 
Adler,  supra.  We  must  hold  that  the  plaintiff 
is  not  barred  from  a  recovery  by  reason  of  the 
negligence  complained  of  being  the  acts  of 
fellow  servants. 

Several  questions  are  discussed  by  coun- 
sel In  relation  to  the  admission  of  evidence, 
the  submission  of  certain  questions  to  the 
Jury,  and  certain  portions  of  the  charge  of 
the  court;  but  the  views  expressed  dispose  of 
the  case  upon  the  merits  and  upon  undisputed 
evidence. 

Among  the  grounds  urged  for  a  reversal 
Is  that  the  damages  are  excessive.  The 
plaintiff  had  all  the  toes  taken  off  his  right 
foot.  He  had  a  compound  fracture  of  his 
right  leg,  which  was  badly  Injured.  He  re- 
mained In  bed  after  tbe  accident  for  ten 
weeks,  and  was  treated  for  nearly  a  year 


and  a  half.  During  that  time  he  was  very 
weak,  and  suffered  a  great  deal,  and  for  a 
time  was  helpless.  The  foot  never  got 
thoroughly  well.  The  damages  assessed  by 
tbe  Jury  are  very  large.  Counsel  for  the 
plaintiff,  in  his  closing  argument  to  the 
jury,  persistently,  and  despite  the  efforts  of 
the  court  to  stop  him,  used  lang:uage  well 
calculated  to  excite  and  prejudice  the  Jury 
against  the  defendants,  as  receivers  of  a 
railroad  corporation,  by  charging  a  failure 
to  put  men  on  the  stand  as  witnesses,  by 
stating  that  he  would  not  retract  after  the 
court  had  ruled  that  his  language  was  Im- 
proper, by  stating  that  he  made  his  state- 
ment in  good  faith,  and  stating  that  the  con- 
duct of  the  defendants  was  strange.  In  not 
putting  men  on  the  stand  as  witnesses,  and 
that  railroads  had  "a  certain  coercive  meth- 
od *  *  *  of  callhig  men  In  to  make 
statements."  Then,  after  being  commanded 
by  the  court  to  stop,  and  being  told  that 
his  language  was  Improper,  he  continued: 
"I  predicate  It  on  this:  It  Is  a  matter  of 
common  knowledge.  A  lot  of  things  every- 
body knows  is  a  matter  of  common  knowl- 
edge. The  court  will  take  Judicial  notice, 
and  every  man  In  the  community  will  take 
notice,  that  corporations  do  get  men  to  do 
these  things.  It  is  a  matter  the  court  ought 
and  the  Jury  ought  to  take  notice  of  without 
positive  proof.  Railroads  have  been  given 
special  rights  and  franchises.  It  Is  what  he 
would  be  entitled  to  if  it  were  you  or  your 
boy."  Such  conduct  Is  not  tolerated  from 
members  of  the  bar  in  this  state,  and  cannot 
be  from  attorneys  appearing  ex  gratia.  An- 
drews ▼.  Railway  Co.,  96  Wis.  348,  361,  362, 
71  N.  W.  3T2;  Sutton  v.  Railway  Co.,  08 
Wis.  157,  73  N.  W.  993;  Hudlger  v.  Railroad 
Co.,  101  W1&  292,  77  N.  W.  169;  Schaidler 
V.  Railway  Co.,  102  Wis.  564,  78  N.  W.  732; 
Taylor  v.  Ralbroad  Co.,  108  Wis.  27,  79  N.  W. 
17.  Upon  the  record  in  this  case,  and  in 
view  of  sucb  remarks  of  counsel,  we  must 
hold  that  the  damages  assessed  were  greatly 
excessive,  and  that  the  plaintiff  should  not 
be  allowed  to  recover  more  than  $5,000  as 
damages.  The  Judgment  of  tbe  circuit  court 
Is  reversed,  and  the  cause  is  remanded  for  a 
new  trial,  but  with  the  option  on  the  part  of 
the  plaintiff,  to  be  exercised  within  30  days 
after  the  remittitur  from  this  court  Is  filed 
In  the  trial  court,  to  remit  In  writing,  from 
the  verdict  all  damages  in  excess  of  $5,000, 
and  file  such  remlssicm  with  the  clerk  of  the 
trial  court.  In  which  event  judgment  Is  to  be 
entered  thereon  for  the  plaintiff  for  $5,000 
damages,  and  the  costs  and  disbursements  in 
the  circuit  court. 
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McCRATH  T.  MYERS  et  eL 
(Supreme  Court  of  Michigan.  April  2,  1901.) 
UORTGAOES— CONDITION  —  CONVEYANCE!  —  TI- 
TLE—INCUMBRANCBJ— PRESUMPTION  OF  PAY- 
MENT —  I4AFSB  OF  TIMB  —  BOUNDARIES  — 
MBANDBR  LINES-QUITCI^AIU  DEED— RENTS 
AND  PROFITS. 

Where  a  purchase-money  mortgage  provid- 
ed that  it  should  be  discharged  if  the  vendor 
failed  during  his  life  to  convey  or  cause  to  be 
conveyed  to  the  vendee  a  perfect  title,  free 
from  nil  incumbrances,  the  failure  to  secure 
the  release  of  a  possible  claim  for  rents  and 
profits  and  a  mortgage  which  vendor  had  given 
when  he  bought  the  land,  some  30  years  before 
his  death,  was  a  breach  of  the  condition  of  the 
mortgage  from  the  vendee,  and  discharged  the 
■ame. 

Appeal  from  circuit  court  Kent  county.  In 
chancery;  Alfred  Wolcott,  Judge 

Suit  by  John  W.  McCratli,  as  administrator 
of  the  estate  of  David  Haynes,  deceased, 
against  WlUlam  W.  Myers  and  others.  From 
a  decree  in  favor  of  defendants,  complainant 
appeals.    Affirmed. 

The  following  is  the  tiat  referred  to  In 
opinion: 


Maber  &  Salsbury,  for  appellant  John  B. 
More,  for  defendants. 

MOORE,  J.  In  1890  David  R.  Slocum,  ad- 
ministrator of  David  Haynes,  deceased,  filed 
this  bill  in  chancery  to  foreclose  a  mortgage 
made  by  defendant  William  H.  Myers  In 
July,  1870.  Mr.  Slocnm  afterwards  died,  and 
in  April,  1898,  Mr.  McCrath  was  substituted 
as  complainant  herein.  In  March,  1900,  the 
bill  of  complaint  was  dismissed.  From  the 
decree  the  complainant  has  appealed.  A  ref- 
erence to  the  annexed  plat  will  help  to  ex- 
plain the  situation.  In  July.  1870,  David 
Haynes  was  the  owner  of  an  undivided  five- 
sixths  Interest  of  lots  1  and  2  in  section  27 
In  township  9  N.,  of  range  10  W.  His  daugh- 
ter was  the  owner  of  the  other  undivided 
one-sixth  Interest  The  conveyance  to  Mr. 
Haynes  was  of  lots  1  and  2  of  said  section, 
containing  70  acres,  more  or  less.  The  record 
discloses  that  the  government  survey  of 
these  lots  was  made  in  1835  or  1836.  Mr. 
Myers  testified  that  as  early  as  1847  inside 
the  meandered  line  much  of  the  land  bad  not 
been  covered  with  water  for  many  years; 
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that  adjoining  lot  No.  1,  within  the  limits  of 
the  N.  W.  %  of  section  20,  was  a  large  quan- 
tity of  land  covered  with  timber,  mostly  oak, 
from  18  to  SO  Inches  In  diameter.  The  rec- 
ord also  shows  that  when  Mr.  Haynes  ob- 
tained title  to  some  of  the  land  from  Charles 
Kuapp,  In  1839,  he  gare  him  a  mortgage  for 
part  of  the  purchase  price,  which  in  July, 
1S70,  was  undischarged  of  record.  Mr.  My- 
ers desired  to  buy  of  Mr.  Haynes  all  of  the 
land  on  the  N.  W.  \i  of  section  27,  which  he 
claims  be  and  Mr.  Uaynes  estimated  to  be 
120  acres,  and  that  Mr.  Haynes  undertook 
to  make  a  good  title  not  only  to  lots  1  and 
2.  but  to  all  of  the  land  on  the  N.  W.  %  of 
section  27,  estimated  by  them  to  be  120  acres. 
July  8,  1870,  the  parties  met  at  the  office  of 
Judge  Champlin  for  the  purpose  of  having 
the  necessary  papers  drawn.  They  bad  with 
them  an  abstract  of  tiUe,  and  the  situation 
of  the  title  was  talked  over.  Judge  Cham- 
plin testified,  against  the  objection  of  coun- 
sel, in  part  as  follows,  about  the  transaction; 
"The  parties  stated  to  me  at  that  time  that 
Mr.  Haynes  was  selling  the  northwest  frac- 
tional quarter;  that  Us  deed  did  not  include 
anything  but  lots  1  and  2,  which  described 
them  according  to  their  fractions;  together 
they  amounted  to  79  acres,— the  fractions. 
But  Mr.  Haynes  stated,  and  Mr.  Myers,  also, 
that  he  was  purchasing  all  the  land  there 
was  on  that  quarter;  and  the  question  came 
up  as  to  the  title,— how  It  stood  at  that  time. 
Mr.  Haynes  claimed  that  he  would  obtain  ti- 
tle from  the  United  States  government  to  all 
the  land  on  that  section,  which  he  thought 
and  which  he  said  would  amount  to  120 
acres,  and  that  he  would  sell  120  acres,  and 
make  a  good  title  to  it.  They  had  also  there 
a  couple  of  deeds  from  some  of  the  heirs  of 
Eliza  Haynes.  It  was  talked  there  were  six 
heirs  to  that  property,  and  they  had  a  couple 
of  deeds  there.  He  had  gone  to  work,  after 
his  wife  died,  to  get  the  titles  from  his  chil- 
dren.—the  land  formerly  having  been  in  Da- 
vid Haynes,— and  be  had  deeded  It  so  it  came 
around  to  his  wife.  Haynes  had  deeded  It 
to  Stinson,  and  Stinson  deeded  it  to  his  'wife, 
and  she  died;  and  that  left  the  title  in  tbe 
heirs  to  lots  1  and  2,  and  soon  after  her 
death  he  undertook  to  get  tbe  title  from  the 
children.  Those  deeds  from  his  children  all 
bore  the  same  date.— December  18th.  At 
that  time  they  had  in  the  office  a  quitclaim 
deed  from  Dorothy  S.  Hill,  AdeUa  H.  McCol- 
Uer.  Belmont  P.  Haynes,  and  S(qphronIa,  his 
wife;  and,  in  looking  at  that  deed,  I  discov- 
ered that  tiie  premises  described  were  simply 
lots  Nos.  1  and  2,  section  27,  township  No.  9 
north,  range  10  west,  containing  79  acres, 
more  or  less.  This  deed  was  not  executed 
nntil  later  than  tbe  date  of  it  He  Itad  aa- 
otber  deed  there,  from  Alfred  B.  Haynes. 
Augustus,  his  wife,  and  Henrietta  Dean.  As 
I  understood  It,  Alfred  was  his  son,  and  Hen- 
rietta Dean  was  a  daughter  of  Eliza  Haynes. 
This  contained  the  same  description  of  those 
lots  1  and  2.  containing  79  acres,  more  or 


less.  It  was  acknowledged  the  14th  day  of 
January,  1869,  and  recorded  the  8th  day  of 
July,  1870,- the  day  the  deed  was  drawn. 
Q.  I  will  ask  you  whether  this  deed  was  pre- 
sented to  you  at  that  time,— deed  from  Knapp 
to  Haynes.  A.  I  think  Mr.  Haynes  had  this 
deed  at  that  time.  This  was  a  deed  of  lots 
1  and  2,  section  27.  (The  deeds  and  abstract 
were  offered  in  evidence.)  Mr.  Mahler:  I 
make  objection  to  the  deeds  and  the  abstract, 
— that  they  relate  to  transactions  preceding 
the  making  of  this  mortgrage,  and  are  incom- 
petent for  that  reason.  A.  (continuing).  Mr. 
Myers  stated  to  Mr.  Haynes  that  he  would 
not  pay  him  $5,000  for  79  acres  of  land,  as 
descrll^d  lu  those  two  deeds,  and.  If  he  paid 
him  $5,000,  he  wanted  a  clear,  straight  title 
from  the  government  of  the  balance  to  make 
up  the  120,  which  Mr.  Haynes  said  he  would 
do.  Then  it  was  determined  that  be  would 
make  him  a  conveyance  of  that  120  acres  of 
the  northwest  fractional  quarter  for  the  con- 
sideration of  $5,000,  and  $1,000  should  be  re- 
tained until  certain  conditions  which  they 
had  talked  at  that  time  were  performed; 
that,  besides  obtaining  the  title  to  the  quan- 
tity of  land  over  the  79  acres  up  to  120,  the 
further  condition  was  that  he  should  obtain 
Clarion's  Interest  by  proper  deed  of  convey- 
ance to  Mr.  Myers,  and  acquittance  of  any 
claim  that  she  had  or  might  have  to  the  rents 
and  profits  or  her  share  of  the  use  of  the 
laud  as  one  of  the  heirs,  and  a  discharge  of 
the  Knapp  mortgage  of  record.  He  request- 
ed me  to  draw  a  mortgage  embodying  those 
conditions,  which  I  did,— for  that  $1,000  he 
would  not  give  any  personal  obligation;  he 
was  to  give  simply  a  mortgage  upon  the 
land,  without  any  note  or  Iwnd.  Haynes 
said  he  gave  the  mortgage  as  shown  on  the 
abstract  there,  and  never  bad  paid  it,— never 
had  paid  anything  on  it  There  was  nothing 
said  about  when  the  mortgage  matured,  that 
I  have  any  recollection  of,  but  it  was  a  time 
mortgage.  It  was  given  for  the  purchase 
money  of  the  property,  but  be  would  pay  It 
and  cause  it  to  be  discharged  of  record,  so 
that  tbe  title  would  be  unincumbered  upon 
the  record  and  clear." 

Judge  Champlin  also  testified  that  part  of 
the  $4,000  was  made  up  of  one  note  of  $300 
and  one  of  $500,  neither  of  which  was  nego- 
tiable, and  that  those  notes  were  left  with 
Judge  Champlin.  not  to  be  delivered  to  Mr. 
Haynes  until  he  had  procured  a  deed  from 
his  daughter  of  the  one-sixth  Interest  As  a 
result  of  the  talk  between  the  parties,  Judge 
Champlin  drew  a  warranty  deed  running 
from  Mr.  Haynes  to  Mr.  Myers,  reciting  the 
consideration  to  be  $5,000,  conveying  lots  1 
and  2,  section  27,  township  9  N.,  of  range  10 
W..  being  the  N.  W.  fractional  quarter  of 
said  section,  containing  120  acres  of  land. 
At  the  same  time  the  mortgage  which  It  is 
sought  In  this  proceeding  to  foreclose  was 
given.  Those  parts  of  the  mortgage  materl^ 
to  this  discussion  read  as  follows: 

"Whereas,  as  David  Haynes,  of  Oourtland. 
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in  the  county  of  Kent  and  state  ot  Michigan, 
has  this  day  conveyed  to  William  H.  Myers, 
of  the  same  place,  by  warranty  deed,  all  of 
the  foUowlng  described  lots  or  parcels  ot 
land,  situated,  lying,  and  being  In  the  town, 
county,  and  state  aforesaid,  known  and  de- 
scribed as  follows,  viz.:  Lots  numbered  one 
<1)  and  two  (2)  in  section  twenty-seven  (27) 
in  township  number  nine  (9)  north,  of  range 
ten  (10)  west,  being  the  northwest  fractional 
Quarter  of  said  section,  for  the  consideration 
of  five  thousand  dollar?;  and  whereas,  the 
said  David  Haynes  has  agreed  to  obtain  and. 
convey  or  cause  to  be  obtained  and  con- 
veyed to  the  said  William  U.  Myers,  his  heirs 
or  assigns,  a  good,  sure,  perfect  an4  inde- 
feasible title  in  fee  simple  of  said  real  es- 
tate, free  and  clear  of  all  incumbrances;  and 
whereas,  a  daughter  of  said  David  Haynes, 
named  Marion  (formerly  Marlon  Stinson),  Is 
an  heir  at  law  of  Eliza  Haynes,  deceased, 
and  as  such  is  the  owner  ot  and  entitled  to 
one  imdlvlded  one-ststh  of  the  real  estate 
above  described,  which  undivided  one-sixth 
aforesaid  of  said  real  estate  the  said  Da- 
vid Haynes  has  agreed  to  cause  to  be  con- 
veyed to  the  said  William  H.  Myers,  his 
heirs  or  assigns.  In  consideration  of  the  pur- 
chase price  aforesaid,  without  costs  or  ex- 
penses to  him,  said  Myers,  his  heirs  or  as- 
signs, and  also  to  save  harmless  and  indem- 
nify said  Myers,  his  heirs  and  assigns,  against 
any  and  all  claims  of  said  Marion  now  or 
hereafter  to  be  made  for  any  share  of  the 
profits  made  on  said  premises,  or  for  any 
claim  for  the  use  thereof,  and  for  all  costs 
and  expenses  on  account  thereof  which  he 
may  be  put  to  or  suffer;  and  whereas,  it 
has  been  and  is  hereby  mutually  agreed  that 
the  sum  of  one  thousand  dollars,  parcel  ol 
the  purchase  price  aforesaid,  shall  be  re- 
tained and  kept  back  by  said  Myers  until 
the  said  Haynes  makes  or  causes  to  be  made 
to  the  said  Myers,  his  b^rs  or  assigns,  a  per- 
fect title  in  fee  simple  of  said  lands,  free 
and  clear  from  all  Incumbrance,  and  especial- 
ly the  tuidivided  one-dxth  owned  by  said 
Marion  as  heir  at  law  aforesaid,  and  until 
full  acquittance  shall  be  obtained  from  her, 
her  execut(H:s,  administrators,  heirs,  or  as- 
signs, for  any  and  all  claims  of  any  share 
of  the  profits  made  on  said  premises,  and 
for  all  claims  for  the  use  thereof  up  to  the 
time  of  such  conveyance  of  her  interest  to 
said  Myers,  his  heirs  or  assigns,  until  the 
conveyance  to  him,  his  heirs  and  assigns,  of 
the  said  Marlon's  interest  in  said  land,  and 
against  any  claim  she  may  make  as  afore- 
said, and  all  costs  and  expenses  on  account 
thereof;  and  it  Is  further  mutually  agreed 
that,  in  case  the  said  David  Haynes  shall  die 
before  perfecting  said  title  as  aforesaid,  then 
on  the  happening  of  that  event  the  said  Wil- 
liam H.  Myers,  his  heirs,  represoitatlves,  or 
assigns,  shall  be  fully  discharged  from  all 
liabilities  to  pay  said  sum  of  one  thousand 
dollars,  or  any  part  thereof,  and  this  mort- 
gage shall  cease  and  be  nnU  and  void;  and 


whereas.  It  has  been  agreed  that  subject  to 
the  foregoing  recited  agreement  the  pay- 
ment of  said  sum  and  interest  shall  be  se- 
cured on  said  premises,  to  become  dae  and 
payable  when  the  foregoing  agreements  set 
forth  in  the  foregoing  recitals  are  fully  per- 
formed and  compiled  with  by  said  David 
Haynes,  but  in  no  event  sooner  than  ten 
years  from  the  date  hereOC,  should  snch  title 
be  perfected  and  acquittance  made  during 
the  lifetime  of  said  David  Haynes,  and  soon- 
er than  that  time:  Now,  therefore,  this  in- 
denture wltnesseth  that  William  H.  Myers, 
party  of  the  first  part,  for  and  in  considera- 
tion of  the  sum  of  one  thousand  dcdlars  to 
him  In  hand  paid  by  David  Haynes,  party  of 
the  second  part  the  receipt  ■whereot  Is  here- 
by confessed  and  acknowledged,  has  granted, 
bargained,  and  sold,  and  by  these  presents 
does  grant  bargain,  and  sell,  unto  the  said 
party  of  the  second  part  forever,  all  those 
certain  pieces  or  parcels  of  land  situated,  ly- 
ing, and  being  in  the  town  of  0>urtland, 
county  of  Kent  and  state  of  Michigan, 
known  and  descrllted  as  follows:  lots  one 
(1)  and  two  (2)  in  section  twenty-seven  (27) 
in  township  nine  (8)  north,  of  range  tea  (10) 
west,  being  the  northwest  fractional  quarter 
of  said  section,— containing  one  hundred  and 
twenty  acres  of  land,  together  with  the  here- 
ditaments and  appurtenances  thereunto  be- 
longing or  in  any  wise  appertaining,  to  have 
and  to  hold  the  above-bargained  premises 
unto  the  said  party  of  the  second  part  his 
heirs  and  assigns,  forever:  provided,  always, 
and  these  presents  are  npon  these  express 
conditions,  that  the  said  party  of  the  first 
part  shall  pay  or  cause  to  be  paid  to  said 
party  of  the  second  part  one  thousand  dol- 
lars, and  interest  at  ten  per  cent,  payable 
annually  at  the  house  of  said  party  of  the 
first  part  In  CourUand,  Kent  county,  Michi- 
gan, when  the  said  party  of  the  second  part 
perfects  the  title  in  sold  WUllam  H.  Myers 
to  the  land  hereinbefore  described,  and  fnily 
fulfills,  performs,  and  complies  with  the 
agreements  mentioned  in  the  recitals  in  the 
preambles  to  this  indenture,  which  said 
agreements  as  recited  in  said  preamble  are 
hereby  made  a  part  of  the  conditions  of 
these  presents,  the  same  as  If  said  agree- 
ments were  fully  incorporated  herein:  pro- 
vided, nevertheless,  that  in  case  of  the  death 
of  said  party  of  the  second  part  b^ore  the 
said  agreements  are  fulfilled  and  performed 
by  said  party  of  the  second  part  the  said 
payment  shall  be  thereby  discharged,  and 
said  party  of  the  first  part  shall  be  tbereby 
fully  acquitted  and  discharged  from  the  pay- 
ment of  said  sum  or  any  part  thereof,  and 
these  presents  shall  thenceforth  cease  and 
become  null  and  void:  and  provided,  further, 
that  in  no  event  shall  the  said  principal  sum 
become  due  and  payable  in  a  less  period  tiian 
ten  years  from  the  date  hereof." 

Upon  this  mortgage  were  several  indorse- 
ments, the  first  of  which  reads  as  follows: 

"Oonrtland,  July  Sth,  1871.     Paid  on  the 
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within  mortgage  one  hundred  dollars.  This 
is  paid  nnder  protest    David  Haynes." 

"Jaly  6th,  1877.  Becelved  on  the  within 
mortgage  one  hundred  dollars  ($100.00),  due 
at  this  date,  and  thirty  dollars  to  apply  on 
Interest  due  in  1878.    David  Haynes." 

After  these  papers  were  drawn.  Mr. 
Haynes  procured  a  quitclaim  deed  from  Ma- 
rion conveying  all  of  lots  1  and  2  on  section 
27,  town  9  N.,  of  range  10  W.,  lying  and 
beiug  in  the  connty  of  Kent  and  state  of 
Michigan,  containing  79  acres,  more  or  less. 
The  deed  was  acknowledged  In  the  state  of 
Kansas  October  22,  1870.  The  record  does 
not  dlsciose  any  other  deed  or  acquittance 
from  her.  This  deed  was  delivered  to  Judge 
Cbamplln,  and  he  delivered  to  Mr.  Haynes 
the  $300  and  the  $500  notes  which  had  been 
left  with  him  to  be  delivered  when  this  deed 
was  obtained. 

In  January,  1876,  the  land  department  of 
the  Grand  Rapids  &  Indiana  Railroad  Com- 
pany caused  a  survey  to  be  made  of  section 
27  and  the  B.  ^  of  section  28,  claiming  that 
all  of  the  lands  within  the  meandered  line 
was  within  the  limits  of  their  land  grant, 
and.  not  having  been  conveyed  by  the  Unit- 
ed States,  belonged  to  them.  It  does  not  ap- 
pear that  any  further  action  was  talcen  In 
the  matter  by  the  railroad  company.  Mr. 
Haynes  never  obtained  any  other  title  to 
the  land  In  question  than  what  has  been 
stated.  After  he  sold  the  land  to  Mr.  Myers, 
he  went  to  Indiapa.  The  interest  for  1874 
was  left  by  Mr.  Myers  with  Saunders  & 
Morris,  at  Rockford.  At  the  time  Mr. 
Haynes  called  for  it,  he  told  Mr.  Morris 
he  could  not  get  up  the  Knapp  mortgage, 
and  never  expected  to  do  so;  that  all  he 
expected  to  get  out  of  the  Myers  port- 
gage  was  the  interest,  of  $100  a  year,  as 
long  as  be  lived.  Knowledge  of  the  survey 
of  the  railroad  'company  came  to  Mr.  Myers, 
and  be  consulted  Judge  Ghamplin  about  it. 
The  latter  wrote  to  the  commissioner  of  the 
general  hind  office,  and  was  informed  that 
legislation  by  congress  would  be  necessary 
before  anything  could  be  done  about  the 
land  within  the  meandered  lines.  When  Mr. 
Haynes  came  up  from  Indiana  In  July,  1877. 
to  get  bis  interest,  he  called  on  Mr.  Myers 
for  It  at  bis  house  in  Courtland.  Mr.  My* 
ers  refused  to  pay  it  without  coming  to 
Grand  Rapids  aud  taking  counsel  with 
Judge  Cbamplin,  to  ascertain  whether,  in 
view  of  this  claim  of  the  railroad  company, 
be  was  still  bound  to  pay  the  interest  Mr. 
Myers  and  Mr.  Haynes  came  to  Grand  Ra'p- 
Ids  and  saw  Judge  Champiln.  Mr.  Myers 
asked  him  If,  in  view  of  this  claim  of  the 
railroad  company,  he  was  bound  to  pay  the 
interest  and  he  was  advised  that  he  would 
have  to  pay  the  Interest  nnder  the  terms  of 
tbe  mortgage.  Mr.  Haynes  then  stated  to 
Mr.  Myers  and  Judge  Champlin  that  he 
could  not  perfect  the  title  In  accordance  with 
the  agreement  that  It  was  impossible  for 
him  to  get  np  tbe  Knapp  mortgage,  that  h« 


had  no  means  to  do  it  an'9  that  Mr.  Myers 
would  have  to  protect  himself  against  that 
mortgage,  and  against  the  claim  of  the  rail- 
road company  or  the  United  States  as  to  all 
the  land  in  excess  of  the  government  sur- 
vey of  lots  1  and  2.  Mr.  Myers  paid  Mr. 
Haynes  the  interest  due  on  July  8,  1877,  and 
also  advanced  to  him  $30  to  apply  on  tbe 
interest  which  would  fall  due  In  1878,  on 
the  statement  of  Mr.  Haynes  that  it  was 
necessary  to  save  his  home  from  being  sold 
for  taxes.  Mr.  Haynes  died  about  the  1st 
of  August  1877,  having  done  nothing  fur- 
ther towards  perfecting  tbe  title  than  has 
been  stated. 

The  record  in  which  the  Knap);)  mortgage 
was  recorded  was  destroyed  by  fire  years 
ago.  The  mortgage  itself  was  not  ottered 
In  evidence.  An  abstract  showing  the  date 
and  amount  of  the  mortgage,  but  not  when 
It  was  payable,  was  received  in  evidence. 
All  the  testimony  in  relation  to  said  mort- 
gage and  its  maturity  has  been-  stated,  ex- 
cept that  Mr.  Myers  said  the  last  time  he 
saw  Mr.  Knapp  was  in  1851,  and  Judge 
Ohamplin  testified  on  cross-examination: 
"Q.  You  never  have  heard  of  anybody  de- 
manding the  payment  of  the  Knapp  mort- 
gage, have  yon?  A.  Yes;  I  heard  there  was. 
Q.  When?  A.  Well,  it  was  along  about 
1872;  along  there  somewhere;  1872  or  '78. 
Q.  There  never  have  been  any  efforts  made 
to  enforce  its  payment?  A.  Nothing  that  I 
know  of." 

After  tbe  death  of  Mr.  Haynes,  one  of  the 
heirs  called  on  Mr.  Myers  In  the  early  part 
of  1879  and  demanded  payment  She  was 
informed  by  Mr.  Myers  that  as  Mr.  Haynes 
had  failed  to  comply  with  the  conditions  of 
tbe  mortgage  In  his  lifetime,  there  was  no 
liability  under  It  Nothing  further  was 
done  about  the  mortgage  until  the  foreclo- 
sure bill  was  filed  in  1890.  The  administra- 
tor stands  in  the  same  relation  to  Mr.  Myers 
that  Mr.  Haynes  would  occupy  If  he  were 
living.  If  Mr.  Haynes  could  foreclose  the 
mortgage,  the  administrator  could.  If  Mr. 
Haynes  could  not  the  administrator  could 
not 

The  solicitors  for  the  complainant  insist 
that  It  is  sought  to  go  outside  of  the  deed 
and  mortgage,  and  to  establish  by  parol 
that  Mr.  Haynes  was  agreeing  to  self  120 
acres,  and  that  If  he  failed  to  obtain  a  con- 
veyance of  more  than  one-third  of  that 
amount  from  the  United  States  government 
In  his  lifetime,  tbe  mortgage  was  to  be  for- 
feited, and  say  parol  evidence  is  not  compe- 
tent; citing  Martin  v.  Hamlin,  18  Mich.  854; 
Ortman  v.  Bank,  39  Mich.  618,  619;  Kulen- 
kamp  V,  Groff,  71  Mich.  676,  679,  40  N.W.67, 
1  L..  R.  A.  684;  Nichols  v.  Orandall,  77  Mich. 
401-411,  48  N.  W.  875,  6  L.  R.  A.  412;  Phelps 
V.  Abbott  114  Mich.  88-92,72  N.  W.3.  With- 
out  passing  upon  the  question  as  to  how 
much  may  be  shown  by  parol  In  relation  to 
the  consideration  for  a  deed  or  mortgage. 
we  think  it  clear,  from  the  papers  them- 
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selves,  that  Mr.  Haynes  undertook  to  convey 
to  Mr.  Myers  the  title  to  the  N.  W.  %  of  this 
section.  The  testimony  is  all  agreed  that 
there  was  embraced  within  this  N.  W.  %  at 
least  120  acres  of  land,  while  the  actual  sur- 
vey shows  it  to  embrace  upwards  of  140 
acre«.  It  was  the  duty  of  Mr.  Haynes  In 
bis  lifetime,  and  before  the  mortgage  could 
be  foreclosed  as  stated  In  the  mortgage,  to 
convey  or  cause  to  be  obtained  and  con- 
veyed to  the  said  William  H.  Myera,  his 
heirs  or  assigns,  a  good,  sure,  perfect,  and 
indefeasible  title  In  fee  simple  of  said  real 
estate,  free  and  clear  of  all  incumbrances. 
Has  he  done  so?  The  daughter,  Marion, 
quitclaimed  her  one-sixth  interest  in  lots  1 
and  2,  containing  79  acres,  but  she  did  not 
release  any  interest  she  had  for  rents  and 
profits;  nor  did  she  release  any  interest  she 
might  have  to  any  portion  of  the  N.  W.  frac- 
tional quarter  of  section  27  outside  of  lots  1 
and  2,  If  she  had  any  such  interest.  It  is 
conceded  that  the  Knapp  mortgage  was  not 
discharged  of  record,  but  counsel  insists  that 
the  provisions  of  the  mortgage  related  sim- 
ply to  the  perfecting  of  the  title  to  the  one- 
sixth  interest  held  by  Marion,  and  that  as 
the  Knapp  mortgage  M  not  named  as  a 
cause  of  forfeiture,  while  the  procuring  of 
the  sixth  Interest  of  Marlon  is,  "the  maxims, 
'Expressio  unius  est  excluslo  alterius,'  and 
'Noscltur  a  soclis,'  are  both  applicable  to 
the  transaction;  that  general  terms  employ- 
ed In  a  written  Instrument  are  limited  by 
special  rceitals;  and  that,  when  the  deed 
from  Marion  was  procured,  Mr.  Haynes  had 
performed  what  he  agreed  to  do."  As  be- 
fore stated,  when  these  papers  were  drawn 
an  abstract  of  title  was  before  the  parties, 
which  showed  the  Knapp  mortgage  as  an 
outstanding  mortgage.  The  daught^  was 
not  the  possessor  of  any  incumbrance  against 
the  property.  She  owned  an  undivided  one- 
sixth  of  it.  Provision  was  made  not  only 
for  obtaining  her  Interest,  but  also  for  clear- 
ing the  land  of  all  Incumbrances.  Can  there 
be  any  doubt  that  the  parties  then  bad  in 
mind  the  Knapp  mortgage?  We  think  not 
And  this  view  is  strengthened  by  the  fact 
that  Mr.  Haynes,  upon  repeated  occasions 
after  these  papers  were  drawn,  acknowl- 
edged his  duty  to  pay  this  mortgage  and 
have*  it  discharged.  Counsel  says  that  so 
much  time  has  elapsed  that  the  mortgage 
must  be  presumed  to  be  paid.  He  urges: 
"There  being  no  evidence  that  any  specified 
time  was  fixed  for  the  payment  of  the 
Knapp  mortgage,  there  is  no  legal  presump- 
tion that  It  was  payable  at  any  particular 
time;  but  It  Is  to  be  presumed  that  it  was 
payable  presently  or  on  demand,  or,  at  the 
furthest,  within  a  reasonable  time,  like  any 
other  contract  where  credit  Is  extended  with- 
out specifying  the  time  for  payment.  Kim- 
baU  V.  KlmbaU,  16  Mich.  212,  219.  Tb« 
statute  of  limitations  begins  to  run  against 
such  a  demand  from  its  date.  Palmer  v. 
Palmer,   86   Mich.   487;    Savings   Bank   v. 


Hosle,  119  Mich.  131,  77  N.  W.  625;  Bank  v. 
Vaughn,  115  Mich.  159,  73  N.  W.  143."  It 
Is  undoubtedly  true  that  when  a  debt  is  pay- 
able on  demand  It  is  payable  presently,  and 
the  statute  will  at  once  begin  to  run.  But 
it  does  not  appear  that  this  mortgage  was 
payable  on  demand.  On  the  contrary,  Mr. 
Haynes  stated  to  Judge  Champlin  that  It 
was  a  time  mortgage,  while  he  recognized 
but  a  few  weeks  before  his  death  his  duty  to 
pay  It  It  Is  a  matter  of  common  knowledge 
that  mortgages  are  sometimes  given  for  long 
periods  of  time.  We  cannot  say,  in  the  ab- 
sence of  any  proof  as  to  when  the  mortgage 
matured,  that  the  statute  of  limitations  has 
run  against  it. 

It  is  also  claimed  that,  by  virtue  of  the 
conveyance  to  Mr.  Haynes,  he  obtained  title 
to  the  N.  W.  \i  of  the  section.  It  Is  said: 
Meander  lines  are  not  intended  to  be  bound- 
ary lines.  They  are  to  designate  the  quan- 
tity of  land  to  be  paid  for  when  purchased 
from  the  government  ftnd  not  to  define  the 
limit  of  ownership.  The  patent  from  the 
TJnlted  States  conveyed  the  entire  subdivi- 
sion, without  reference  to  the  meander  lines 
of  the  survey,— citing  Rev.  St  U.  S.  S  2396, 
subd.  3;  Palmer  v.  Dodd,  64  Mich.  474.  31 
N.  W.  209;  Hardin  v.  Jordan,  140  U.  8.  372. 
11  Sup.  Ct  808.  35  U  Ed.  428;  Railroad  Co. 
V.  Schurmelr.  7  Wall.  272.  19  L.  Ed.  74.  On 
the  part  of  the  defendants  it  is  insisted  that 
the  record  shows  that  at  least  31  acres  of 
land  south  and  east  of  lot  1  were  covered 
with  heavy  oak  timber,  which  shows  that  at 
the  time  It  was  surveyed  It  was  not  part  of 
the  lake,  and  therefore  the  meander  line  was 
an  untrue  line,  and  left  at  least  31  acres  of 
good  land  unsurveyed,  the  title  to  which  was 
left  in  the  United  States;  citing  Home  v. 
Smith,  159  n.  8.  40,  15  Sup.  Ct  988.  40  L. 
Ed.  68.  We  do  not  deem  It  necessary  to 
pass  upon  this  question.  As  we  have  before 
stated.  It  was  the  duty  of  Mr.  Haynes  in  his 
lifetime  to  convey  or  cause  to  be  conveyed 
to  Mr.  Myers  Utle  to  the  entire  N.  W.  \i. 
To  do  this  It  was  necessary  to  clear  the  land 
of  the  Incumbrance  of  the  Knapp  mortgage, 
and  to  procure  from  his  daughter,  Marlon, 
an  acquittance  of  any  claim  she  might  have 
for  use  and  profits  of  the  land  In  question. 
Curtis  V.  Goodnow,  24  Mich.  18.  This  was 
not  done.  But  It  is  said  that  the  case  of 
Legare  v.  Semple,  32  Mich.  438,  is  a  com- 
plete answer  to  the  contention  of  defend- 
ants. We  do  not  so  read  the  case.  The 
court  did  hold  In  that  case  that  as  Mrs. 
Peacock  had  no  right  of  dower  In  the  land, 
there  was  nothing  for  her  to  release,  and 
therefore  a  failure  to  obtain  a  release  from 
her  could  not  be  set  up  as  a  defense  to  one 
of  the  notes,  and  that  complainant  was  In  a 
position  to  foreclose  as  to  that  note.  It  also 
held  that  as  to  the  second  note  the  complain- 
ant seemed  to  be  in  a  condition  to  comply 
with  the  restrictive  clause  of  the  second 
note,  but  it  also  held  that  it  complainant 
did  not  comply  with  the  restrictive  clause, 
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the  bill  should  be  dismissed.  It  not  only 
does  not  appear  that  Mr.  Haynes  was  in  a 
position  in  hlB  lifetime  to.  comply  with  the 
conditions  of  the  mortgage,  but.  If  we  are  to 
believe  the  testimony,  but  a  short  time  be- 
fore his  death  he  admitted  that  he  had  not 
comipUed  with  its  conditions,  and  did  not  ex- 
pect to  do  BO.    The  decree  is  affirmed. 

MONTGOMEUY  and  HOOKEK,  JJ.,  did 
not  sit    The  other  justices  concurred. 


OTATB  ez  rel.  TREBBY  t.  NICHOLS, 

Mayor. 
(Sapreme  Court  of  Minnesota.    April  12,  1901.) 

CITY     CHARTER-OITT     ATTORNBT— QUALIFI- 
CATIONS—SALARY. 

1.  Under  the  charter  of  the  city  of  Little 
Falls  a  qaalified  voter  is  eligible  to  the  ofiSce  of 
dty  attorney.  He  need  not  be  a  duly-admitted 
attorney  at  law. 

2.  His  salary  is  to  be  fixed  by  the  coundl  at 
the  time  of  his  appointment.  The  charter  does 
not  require  that  the  amount  of  such  salary  be 
determined  by  ordinance  to  be  passed  by  the 
coancU  and  approved  by  the  mayor. 

(Syilabns  by  the  Court.) 

Appeal  from  district  court,  Morrison  coun- 
ty: D.  B.  Searle,  Judge. 

Quo  warranto  by  the  state,  on  the  r^a- 
tion  of  Samuel  Trebby,  against  James  A. 
Nichols,  as  mayor  of  the  city  of  Little  Pall9. 
Judgment  tor  defendant,  relator  appeals.  He- 
versed. 

Stewart  &  Brower  and  G.  W.  Stewart,  for 
a|>peUant    B.  V.  Shaw,  for  respondent 

COLLINS,  J.  1.  Trebby  was  eligible  to  the 
office  of  city  attorney.  He  had  not  been  ad- 
mitted to  practice  as  an  attorney  and  coun- 
selor, but  was  a  legal  voter,  qualified  to 
vote  for  state  officers  at  an  election  precinct 
In  the  city,  and  as  such  could  become  city 
attorney,  hi  accordance  with  the  express  pro- 
vision of  the  charter  declaring  that  "all  qual- 
ified voters  shall  be  eligible  to  any  municipal 
office  herein  constituted,"  the  office  of  city 
attorney  being  among  those  constituted.  It 
is  the  fact  that  among  the  duties  prescrib- 
ed in  the  charter  to  be  iierformed  by  the  city 
attorney  is  that  of  appearing  for  the  city  in 
all  actions,  civil  or  criminal,  in  which  the 
city  is  interested;  and  it  Is  also  the  fact 
that  unless  admitted  to  the  bar,  Trebby 
would  have  no  absolute  right  to  appear  as 
an  attorney  in  any  action  pending  In  our 
courts  of  record.  But  whether  or  not  he 
would  be  allowed  to  appear,  under  the  circum- 
stances, would  be  a  matter  for  the  court  to 
determine  in  which  the  action  might  be  pend- 
ing; just  as  It  is  In  the  case  of  county  attor- 
neys, who,  under  the  state  constitution,  need 
not  be  men  who  have  been  admitted  to  pitic- 
tice.  State  v.  Clough,  23  Mtnn.  17.  From 
the  stipulation  of  facts  it  does  not  appear 
that  there  was  any  practical  difficulty  aris- 
ing out  of  this  provision  In  reference  to  the 


specified  duties  of  this  otncer,  for  it  stands 
admitted  that  Trebby  assumed  to  perform 
the  same,  was  recognized  by  the  cotmcll,  and 
was  the  only  attorney  for  the  dty  during  the 
period  of  his  Incumbency.  The  plain  provi- 
sion of  the  charter  which  malies  all  voters 
eligible  to  municipal  office  cannot  be  set  aside 
because  it  may  be  inferred  that  the  courts 
will  not  recognize  an  appointee  as  duly  au- 
thorized or  qualified  to  appear  in  pending  ac- 
tions as  attorney  for  the  city. 

2.  The  charter  provides  for  the  apiwint- 
meut  of  a  city  attorney  by  the  common  coun- 
cil, and  that  he  "shall  receive  such  salary 
as  shall  be  fixed  by  the  council  at  the  time 
of  his  appointment"  There  is  another  char- 
ter provision  of  character  as  follows:  "All 
officers  whose  compensation  is  not  specially 
fixed  herein,  shall  receive  such  reasonable 
salary  as  shall  be  designated  by  ordinance 
of  the  city  council  and  approved  by  the  may- 
or." At  the  time  of  Trebby's  appointment 
the  city  council  fixed  the  salary  by  resolu- 
tion, not  by  ordipance,  and  it  is  claimed  that 
for  this  reason  he  is  not  entitled  to  the  re- 
lief demanded.  These  two  provisions  seem 
to  be  somewhat  at  variance,  but,  we  think, 
are  easily  reconciled.  But,  in  any.  event  the 
special  provision  In  relation  to  fixing  the  sal- 
ary of  the  city  attorney  found  in  that  section 
which  authorizes  the  council  to  appoint  such 
an  officer  must  prevail,  If  there  is  a  variance. 
The  salary  is  to  be  fixed  at  the  time  of  the 
appointment,  and  an  examination  of  the  char- 
ter provisions  in  respect  to  the  passage  of  or- 
dinances wlU  clearly  show  that  there  could 
have  been  no  intention  to  require  the  enact- 
ment and  passage  of  an  ordinance  covering 
the  salary  of  the  dty  attorney,  and  the  ap- 
proval thereof  by  the  mayor  at  the  time  or 
simultaneously  with  the  appointment  by  the 
council.  It  would  be  almost  Impossible  to 
pass  and  approve  an  ordinance  at  the  pre- 
scribed time.  The  charter  cannot  be  constru- 
ed unreasonably,  especially  when  such  a  con- 
struction would  tend  to  infilct  a  wrong.  The 
provision  requiring  salaries  to  be  prescribed 
by  ordinance  has  application  to  some  of  the 
elective  and  appointive  officers,  but  not  to 
the  officer  in  question. 

3.  We  do  not  consider  the  claim  of  counsel 
for  the  relator  that  the  eligibility  of  Trebby 
to  hold  tlie  office,  or  his  right  to  the  salary 
cannot  be  raised  In  this  proceeding.  We  pre- 
fer to  dispose  of  the  case  on  the  merits. 

4.  The  mayor  refused  to  sign  a  city  order 
issued  in  due  form,  and  countersigned  by  the 
city  clerk,  for  the  amount  of  Trebby's  salary, 
on  the  grounds  that  the  latter  was  ineligible 
to  the  office,  and  that  his  salary  had  not  been 
legally  fixed  or  determined.  Neither  of  these 
grounds  were  valid,  as  we  have  dedded,  and, 
as  the  mayor  in  refusing  to  sign  the  order 
was  guilty  of  a  clear  breach  of  official  duty, 
he  may  be  compelled  to  perform  that  duty 
by  mandamus.  On  remittitur  let  a  peremp- 
tory writ  issue.    Judgment  reversed. 

Digitized  by  VjOOQIC 
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ESCH  et  al.  t.  WHITE. 
(Supreme  Court  of  Minoesota.    April  12,  1901.) 
Motion  for  rebearing.    Denied. 
For  former  opinion,  see  85  N.  W.  238. 

LOVELY,  J.  Upon  an  application  for  re- 
argument,  errors  in  the  statement  of  facts  In 
the  opinion  have  been  pointed  out  In  the 
protracted  litigation  which  has  led  up  to  the 
present  action  several  appeals  were  taken  to 
this  court,  among  them  one  from  the  order 
api>olntiug  the  receiver  In  the  bank  suit,  and 
another  from  a  subsequent  order  refusing  to 
discharge  such  receiver.  Bank  v.  Backus,  67 
Minn.  43,  69  N.  W.  638.  No  reference  wa« 
made  in  the  record  or  argument  on  the  pres- 
ent hearing  to  the  latter  order,  and  the  court 
was  misled  by  that  fact,  and  erroneously 
stated  that  the  two  undertakings  of  the  plain- 
tiffs were  given  on  the  appeal  from  the  order 
appointing  the  receiver,  when  they  were  In 
reality  given  on  the  appeal  from  the  order 
refusing  to  discharge  such  receiver,  not  re- 
ferred to  In  opinion,  but  cited  above.  It 
should  be  further  stated  that,  after  the  appeal 
from  the  order  appointing  the  receiver  had 
been  sustained  in  this  court,  the  district  court 
refused  Burdlc's  application  to  have  the  re- 
ceiver discharged.  The  plaintiff  in  that  suit 
(the  Farmers'  National  Bank  of  Owatonna) 
procured  an  order  from  the  court  requiring 
Burdic  to  pay  to  the  receiver  the  rents  of  the 
apartment  house,  and  forbidding  him  to  col- 
lect further  rents.  The  rents  not  being  paid 
over,  the  attorney  of  the  bank  obtained  an 
order  to  show  cause  why  the  defendant  Bur- 
dic should  not  be  punished  for  contempt 
Burdic  opposed  this  order,  and  claimed, 
among  other  things,  that  he  had  taken  an 
appeal,  with  a  proper  supersedeas  undertak- 
ing, from  the  order  refusing  to  discharge 
the  receiver,  and  it  appears  from  the  an- 
swer that  there  was  a  contention  before  the 
court  as  to  the  sufficiency  of  the  first  un- 
dertaking. Burdic  then  obtained  the  under- 
taking upon  which  suit  was  brought  against 
the  plaintiffs  here  and  upon  which  the  plain- 
tiff Justified.  It  was  this  undertaking  that 
was  substituted  by  the  court  in  place  of  the 
first  one.  Enough  appears  in  the  answer  of 
the  defendant  to  show  that  there  was  a  con- 
troversy between  the  plaintiffs  and  defendant 
ns  to  the  legality  of  the  second  undertak- 
ing, that  Burdic  had  It  filed  two  days  before 
the  hearing,  and  the  district  court  acted  up- 
on it  In  relieving  Burdic  from  the  order  to 
punish  fbr  contempt.  It  is  Idle  to  claim  that 
this  second  undertaking  was  not  an  induce- 
ment for  the  action  of  the  district  court  It 
was  offered  voluntarily  by  the  defendant,  who 
was  Burdlc's  counsel,  was  presumably  acted 
upon  by  the  court  In  Its  order  discharging  the 
contempt  proceedings,  and,  whether  there  was 
or  not  a  valid  previous  undertaking,  there 
clearly  was  a  controversy  on  that  question 
between  the  parties;  hence  the  action  of  the 
court  must  be  held  to  have  decided  that  the 


last  undertaking  was  essential  to  relieve  de- 
fendant's client  and  he  cannot  claim  the 
benefit  of  what  the  second  undertaking  ac- 
complished, and  then  say  that  it  was  of  no 
consequence,  and  furnished  no  conalderatloD 
for  the  promise  of  indemnity.  Upon  this 
pn^osition  the  court  does  not  recede  from  the 
result  of  the  case  as  first  announced,  although 
with  reference  to  other  views  expressed  in 
the  opinion  they  need  not  be  considered  as 
authoritative  in  the  decision  of  this  appeal. 
It  Is  proper,  also,  to  say  that  it  was  not  ad- 
mitted In  the  answer,  but  covered  by  the  gen- 
eral denial  clause  therein,  that  defendants 
were  notified  by  plaintiff  when  they  were 
sued  on  the  substituted  undertaking  given  to 
the  bank.  In  construing  the  answer,  defend- 
ant should  not  be  held  to  be  bound  by  such 
statement  In  the  oplnlcMi;  but  the  liability  of 
the  defendant  does  not  depend  upon  such  no- 
tice, for,  if  there  was  such  an  Indemnity  as 
is  claimed  and  held  in  former  appeal  (64 
Minn.  43,  66  N.  W.  6),  upon  elementary 
groimds  the  liability  of  defendant  depends 
upon  the  breach  of  the  same,  and  he  was 
bound  to  take  notice  of  such  breach,  and  its 
consequent  results.    Application  denied.     ■ 


CITIZENS'  STATE  BANK  OP  MONTICEL- 

liO  V.  BONNES  et  al. 
(Sapreme  Court  of  Minnesota.    April  12.  1901.) 

INDIAN  RESERVATION— CtrmNO  LOGS— 
WHITB  LABOR. 
The  fact  that  a  rule  of  the  commissioner 
of  Indian  affairs  in  relation  to  the  cutting  of 
log!   upon   a   reservation   provides   that,    with 
certain  exceptions,  "no  white  labor  ahall  be  em- 
ployed in  performing  the  work"  of  catting  and 
removing,  will  not  prerent  a  white  man  from 
recovering  an  agreed  compensation  for  hanling 
logs  cut  by  Indians  in  accordance  with  the  regu- 
lations, and  sold,  under  a  contract  approved  by 
the  commissioner  of  Indian  affairs,  to  the  men 
who  contracted  for  such  haaling. 
(Syllabus  by  the  Court) 

Appeal  from  municipal  court  of  Minneap- 
olis; A.  Holt  Judge. 

Action  by  the  CltlEens'  State  Bank  of  Mon- 
tlcello  against  Fred  Bonnes  and  Lee  West 
Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendants  appeal  Affirm- 
ed. 

Chas.  P.  Barker,  for  appellants.  Webster 
&  Potter,  for  respondent 

COLLINS,  J,  Two  Indians,  Lyons  «nd 
Burns,  had  complied  with  all  the  regulations 
of  the  commissioner  ct  the  Indian  depart- 
ment In  relation  to  the  cutting  of  timber  on 
one  of  the  reservations,  and  defendants  West 
and  Bonnes  thereupon  entered  Into  a  con- 
tract approved  by  the  commissioner,  to  pur- 
chase the  logs  to  be  cut  by  said  Indians,  and 
to  make  such  advances  of  cash  or  merchan- 
dise as  might  be  necessary  during  logging 
operations.  Employed  by  defendants,  James 
and  Jackson  Riggs,  plaintiff's  assignors,  went 
upon  the  reservation^  i|^  with  their  teams 
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liauled  a  lar^  quantity  of  the  logs  so 
cut.  and  tlila  action  was  brought  to  recover 
the  agreed  compensation  therefor.  One 
branch  of  the  defense  was  disposed  of  by  the 
court  below,  trying  the  case  without  a  Jury, 
and  the  other  arises  out  of  the  fact  that  one 
of  the  regulations  of  the  interior  department 
la  relation  to  the  cutting  of  logs  on  the  res- 
erratlona  la  that  "no  white  labor  shall  be 
employed  in  performing  the  work,"  except 
in  certain  cases.  It  is  contended  by  defend- 
ants' counsel  that  the  contract  of  employ- 
ment made  between  the  defendants  and  the 
RIggses  was  illegal,  because  In  contraven- 
tion of  this  regulation,  and  therefore  no  re- 
covery can  be  had  on  account  of  labor  per- 
formed by  the  latter  or  with  the  teams.  The 
defense  is  without  a  particle  of  merit,  and 
reflects  no  credit  on  those  who  nrge  it  Al- 
though there  is  no  testimony  upon  the  sub- 
ject, we  assume  that  the  RIggses  were  white 
men.  and  therefore  within  the  inhibition. 
But  the  cutting  of  the  logs  was  lawful,  be- 
cause approved  by  the  department  officials. 
The  sale  to  and  removal  by  defendants  was 
also  lawful,  for  the  same  reason.  The  regu- 
lation was  not  directed  against  the  laborer, 
nor  against  the  work  Itself.  It  was  solely 
for  the  b«iefit  of  the  Indians,  and  in  aid  of 
public  service.  It  waa  not  a  law,  but  merely 
a  rule  of  administrative  character  promul- 
gated by  an  executive  offlcw.  Probably  the 
commissioner  could  have  evicted  these  team- 
sters from  the  reservation,  but  it  does  not 
follow  that  defendants,  who  employed  them, 
set  them  at  work,  and  have- enjoyed  the  ben- 
efit of  their  labor,  can  deprive  them  of  com- 
pensation therefor.  The  regulation  was  not 
designed  to  aid  in  the  perpetration  of  an  in- 
justice. The  con.tract  of  employment  was 
not  contrary  to  good  morals,  nor  was  it  pro- 
hibitefl  b.v  law;  and  the  fact  that  the  Riggses 
were  at  work  in  disregard  of  a  rule  of  the 
commissioner  of  Indian  affairs  cannot  be  al- 
lowed to  prevent  a  recovery  of  their  agreed 
compensation.  It  is  advisable  to  say,  in 
passing,  that  Rev.  St  TJ.  S.  !  6388,  has  no 
bearing  upon  this  question,  and  tttat  two  of 
the  cases  cited  by  defendants'  counsel— Solo- 
mon T.  Dreschler,  4  Mlnu.  278  (Gil.  197),  and 
IngersoU  v.  Randall,  14  Minn.  400  (Gil.  304)— 
are  not  in  point  It  is  urged  that  the  trial 
court  erred  when  admitting  in  evidence  cer- 
tain alleged  copies  of  the  time  checks  Issued 
to  the  Rlgsrses.  If  so,  the  error  was  not  prej- 
udicial, because,  aside  from  this  proof,  there 
was  an  abundance  of  verbal  testimony  as  to 
the  amounts  due  on  account  of  the  work. 
Order  affirmed. 


HARDENBURG  et  al.  ▼.  ROESNBR. 

(Supreme  Court  of  Minnesota.    April  12,  1901.) 

APPEAL  FROM  MUNICIPAL  COURT. 

Upon  an  appeal  oa  questions  of  law  alone 
from  a  judgment  of  the  municipal  court  of  the 
city  of  Winona  to  the  district  court,  the  latter 
has  power,  not  only  to  reverse  the  judgment. 


but  in  a  proper  case  to  award  judgment  abso- 
late  for  the  appellant. 
•(Syllabus  by  the  Court) 

Appeal  from  district  court  Winona  coun- 
ty: Arthur  H.  Snow,  Judge. 

Action  by  Henry  B.  Hardenburg  and  « 
Charles  J.  Tienscb  against  O.  O.  Roesner. 
From  a  verdict  for  defendant  in  the  munici- 
pal court  plaintiffs  appealed  to  the  district 
court,  where  the  Judgment  was  reversed, 
and  defendant  appeals.    Affirmed. 

J.  W.  Dyckson  and  George  T.  Simpson, 
for  appellant  William  Codman,  for  re- 
spondents. 

START,  O.  J.  This  action  originated  In 
the  municipal  court  of  the  city  of  Winona, 
and  was  brought  to  recover  $40  for  500  dia- 
ries alleged  to  have  been  sold  and  deliv- 
ered by  the  plalntlfls  to  the  defendant 
There  was  a  trial  by  Jury,  and  verdict  for 
the  defendant  The  plaintlfts  moved  on  the 
minutes  of  the  court  for  a  new  trial,  which 
was  denied,  Judgment  was  entered  on  the 
verdict,  and  the  plaintitts  appealed  from  the 
Judgment  to  the  district  court  of  the  county 
of  Winona  on  questions  of  law*  alone.  The 
district  court  reversed  the  Judgment  of  the 
municipal  court  and  directed  Judgment  to 
be  entered  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  amount  of 
their  claim.  It  was  so  entered,  and  the  de- 
fendant appealed  from  the  Judgment  to  this 
court. 

No  question  is  here  made  that  the  plain- 
tifts  were  not  entitled,  as  a  matter  of  law, 
on  the  evidence,  to  a  verdict  in  their  favor. 
On  the  contrary,  the  sole  alleged  errors  as- 
signed are  to  the  effect  that  the  district 
court  bad  no  power  to  award  Judgment  ab- 
solute in  favor  of  the  plaintitts,  but  that  it 
should  have  simply  reversed  the  Judgment 
of  the  municipal'  court,  and  remanded  the 
cause  to  that  court  for  a  new  trial.  Was 
the  district  court  authorized  to  award  the 
Judgment  that  it  did?  This  is  the  sole  ques- 
tion for  our  decision,  and  its  answer  depends 
upon  the  effect  to  bk  given  to  certain  provi- 
sions of  the  municipal  court  act  of  the  city 
of  Winona,  viz.:  "An  appeal  may  be  taken 
on  questions  of  law  alone  from  any  final 
Judgment  in  any  civil  action  in  said  munici- 
pal court  to  the  district  court  of  Winona 
county."  "The  matters  involved  in  the  ap- 
peal shall  be  heard  and  determined  in  the 
appellate  court  on  the  return  so  filed,  and 
the  appellate  conrt  may  review  any  inter- 
mediate order  of  the  municipal  court  involv- 
ing the  merits  or  necessarily  affecting  the 
Judgment  appealed  from  and  may  reverse, 
affirm  or  modify  such  Judgment  and  cause 
the  proper  Judgment  to  be  entered  in  such 
appellate  court  or  may,  if  necessary  or 
proper,  remand  the  case  to  the  municipal  . 
court  for  a  new  trial  or  other  further  pro- 
ceedings." "The  district  court  shall  have 
•  •  •  the  same  powers  In  cases  of  ap- 
peal therefrom  [the  municipal  court]  that  1^ 
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oow  possesses  In  cases  of  appeal  from 
K>urts  of  justices  of  the  peace,  except  as  oth- 
erwise provided  In  this  act."  Sp.  Laws  1885, 
c.  115,  §  17.  These  provisions  are  ample  to 
authorize  the  Judgment  of  the  district  court, 
especially  the  last  one  quoted;  for  it  gives 
to  tlie  district  court  the  same  power  in  cases 
of  appeals  from  the  municipal  court  as  it 
possesses  in  cases  of  appeals  from  Justice 
court,  it  not  being  otherwise  provided  in  the 
municipal  court  act  If  the  appeal  in  this 
case  had  been  from  the  Judgment  of  a  Jus- 
tice court,  the  Judgment  rendered  by  the  dis- 
trict court  would  have  been  authorized. 
Thorson  v.  Sauby,  68  Minn.  1C6,  70  N.  W. 
10S3.  Therefore  It  necessarily  follows  that 
the  district  court  did  not  err  In  directing 
Judgment  for  the  plaintiff  on  the  appeal 
from  the  municipal  court.  The  provisions 
of  Laws  1895,  c.  320,  have  no  application  to 
trials  In  municipal  courts.  This  is  apparent 
from  the  title  of  the  act  Judgment  af- 
firmed.  . 


KELLY  T.  cm  OP  PARIBATTLT. 
(Supreme  Court  of  Minnesota.  April  12,  1901.) 
INTOXICATING  LIQUORS— LICENSE  FEB. 
Section  2,  c.  5,  Laws  1887  (Gen.  St.  1894,  5 
2023),  construed,  and  held  that  it  forbids  the 
granting  of  licenses  for  the  sale  of  intoxicating 
liquors  for  a  less  sum  thnn  $500,  and  author- 
izes the  council  of  any  city  of  the  class  des- 
ignated, including  the  defendant,  to  exact  a 
license  fee  in  excess  of  such  sum. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Rice  county; 
Thomas  S.  Buckham,  Judge. 

Action  by  Michael  D.  Kelly  against  the  city 
of  Faribault  From  an  order  sustaining  the 
demurrer  to  his  complaint  plaintifC  appeals. 
AiUi-med. 

Geo.  N.  Baxter  and  H.  T.  Kyle,  for  appel- 
lant.   Thomas  H.  Qulnn,  for  respondent. 

START,  0.  J.  Action  to  recover  $300, 
which  the  complaint  alleges  was  Illegally  ex- 
acted of  the  plaintiff  by  defendant  city,  and 
paid  to  it  by  him,  undet  protest  for  an  ex- 
cessive license  fee,  and  this  is  an  appeal  by 
the  plaintiff  from  an  order  sustaining  a  gen- 
eral demurrer  to  his  complaint  The  precise 
question  raised  by  the  record  la,  has  the  city 
of  Faribault  power  to  exact  a  greater  license 
fee  for  the  sale  of  intoxicating  liquors  than 
$500?  The  city  has  a  population  less  than 
10,000,  and  its  charter,  as  amended  by  Sp. 
Laws  1886,  c.  66,  f  1,  gives  to  the  city  council 
power  to  license  and  regulate  all  persona 
dealing  In  intoxicating  liquors;  "provided, 
that  five  hundred  (500)  dollars  shall  be  char- 
ged and  received  for  every  house  for  dealing 
In  spirituous,  vinous,  fermented  and  malt  liq- 
uors, and  that  all  licenses  shall  terminate  on 
the  first  (1st)  Monday  In  May  next  after  the 
date  of  their  issue  respectively;  and  provided, 
further,  that  the  common  council  may,  in  Its 
discretion,  grant  licenses  to  manufacturers  of 
malt  liquors  to  deal  ezduslveiy  in  the  same. 


and  special  licenses  to  druggists  for  the  sale 
of  liquors  hereinabove  mentioned,  for  chem- 
ical, medicinal  and  mechanical  purposes  only; 
and  the  sum  charged  for  each  of  such  licenses 
shall  not  be  less  than  fifty  (50)  dollars  per 
year."  The  complaint  alleges  that  on  April 
26,  1900,  the  city  council,  contrary  to  these 
charter  provisions,  passed  a  pretended  ordi- 
nance, fixing  the  license  fee  for  ordinary  deal- 
ers in  intoxicating  liquors  at  $800,  which  sum 
the  plaintiff  was  required  to  pay  for  his  li- 
cense. The  defendant's  contention  Is  that  the 
ordinance  is  valid  by  virtue  of  the  provisions 
of  Laws  1887,  c.  5,  $  2  (Gen.  St  1804.  S  2023). 
which  are  as  follows:  "No  license  for  the 
sale  of  intoxicating  liquors  shall  be  granted 
to  any  person  applying  for  the  same  under 
the  provisions  of  the  charter  of  any  city  of 
this  state,  which  city  contains  a  population 
of  less  tlian  ten  thousand  people,  by  the  mu- 
nicipal authorities  of  said  city,  except  upon 
the  condition  that  said  applicant  shall,  be- 
fore the  issunnce  of  said  license,  pay  Into  the 
treasury  of  said  city,  in  the  manner  provided 
by  its  charter,  a  license  fee  of  five  hundred 
dollars,  or  such  fee  in  excess  of  said  sum  as 
the  city  council  of  said  city  shall.  In  the  man- 
ner provided  by  its  charter,  fix  and  prescribe; 
anything  in  the  charter  of  any  city  to  the 
contrary,  notwithstanding."  On  the  other 
hand  the  plaintiff  claims  that  this  act  was  in- 
tended simply  to  fix  a  nniform  minimum  li- 
cense fee  throughout  the  state,  leaving  the 
question  as  to  any  higher  fee  to  be  deter- 
mined by  city  councils  in  accordance  with  the 
terms  of  their  respective  charters.  As  we 
understand  this  claim,  it  is  to  the  effect  that 
the  act  forbids  the  fixing  of  the  license  fee 
at  a  less  sum  than  $500,  leaving  it  optional 
with  municipalities  to  fix  a.hlgher  fee  if  their 
respective  charters  authorize  It;  otherwise, 
not  But  where,  as  in  the  case  of  the  defend- 
ant city,  the  charter  fixes  the  fee  at  $500, 
the  act  does  not  authorize  any  increase  there- 
of; or.  in  other  words,  that  the  general  act 
does  not  operate  to  repeal  or  modify  the  char- 
ter of  the  defendant  fixing  the  license  fee  ab- 
solutely at  $500,  or  to  confer  power  upon  the 
city  to  fix  a  higher  license.  The  provisions 
of  the  general  law  under  consideration  are 
by  Its  express  terms  made  applicable  to  cities, 
and  supersede  all  inconsistent  charter  provi- 
sions as  to  the  terms  and  conditions  upon 
which  licenses  may  be  Issued.  State  v.  Peter- 
son, 38  Minn.  143,  36  N.  W.  443.  The  solu- 
tion, then,  of  the  question  for  our  decision 
depends  upon  the  further  question  whether 
section  2023,  Gen.  St  1894,  Is  Inconsistent 
with  or  modifies  the  charter  provision  fixing 
the  license  fee  at  $600.  Even  If  the  general 
act  be  not  repugnant  to  the  provisions  of  the 
charter  as  to  the  amount  of  the  license  fee, 
yet  if  it  was  clearly  Intended  to  prescribe 
the  only  rule  which  should  govern  in  such 
case,  it  repeals  the  charter  provision  pro 
tanto.  Nicol  v.  City  of  St  Paul  (Minn.)  sa 
N.  W.  375. 
Now,  it  Is  quite  obvious,  from  a  mere  read- 
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Ing  of  aectlon  2023,  that  It  was  intended  to 
Mcnre  two  reeulta:  Fltst  to  prohibit  the 
granting  of  licenses  for  the  sale  of  intoxicat- 
ing liquors  in  cities  of  the  class  designated 
for  a  less  fee  than  $500;  second,  to  authorise 
the  council  of  any  such  city,  in  their  discre- 
tlon,  to  fix  and  prescribe,  in  the  manner  pro- 
vided by  Its  charter,  a  license  fee  In  excess  of 
anch  Slim.  And  such  is  our  construction  of 
the  statute.  Aa  so  construed,  it  aQpIies  to  all 
dtles  of  the  class  named,  including  the  de- 
fendant city,  and  is  inconsistent  with  all 
charter  provisions  limiting  the  license  fee  to 
$500.  In  reaching  this  conclusion,  we  have 
not  overlooked  the  contention  of  plaintltC  that 
there  is  no  manner  provided  by  the  charter 
of  the  dty  of  Faribault  for  fixing  or  prescrib- 
ing the  amount  of  the  license  fee,  because  the 
charter  itself  fixes  the  amount  Suppose  the 
cb&rter  of  the  defendant  had  been  amended 
by  a  special  act  (as  might  have  been  done  In 
1887),  so  that  the  first  proviso  in  the  part  we 
have  quoted  should  read:  "Provided  that  five 
hundred  (600)  dollars,  or  such  fee  in  excess  of 
■nCh  sum  aa  the  council  of  such  city  may  fix 
and  prescribe  in  the  manner  provided  by  Ita 
charter,  shall  be  charged  for  every  license  for 
the  sale  of  intoxicating  liquors,"— would  it 
not  be  clear  that  the  charter  contained  ample 
provisions  as  to  the  manner  of  fixing  the 
license  fee  in  excess  of  the  minimum  sum 
named?  The  charter  answers  the  question  in 
the  affirmative;  for  by  its  express  terins  the 
citjr  council  are  empowered,  by  ordinance, 
resolution,  or  by-law,  to  license  and  regulate 
all  persons  dealing  in  intoxicating  liquors. 
This  necessarily  includes  the  power  to  so  fix 
the  amount  of  the  license  fee  within  the  lim- 
its prescribed  by  law.  State  v.  Barge  (Minn.) 
M  N.  W.  911.  The  fact  that  the  implied  lim- 
itation in  the  defendant's  charter,  fixing  ab- 
solutely the  amount  of  the  license  fee,  was 
repealed  by  the  general  act  of  1887,  because 
inconsistent  therewith,  and  not  by  a  direct 
amendment  of  the  charter,  is  of  no  impor- 
tance; for  In  either  case  the  charter  provi- 
sions as  to  the  manner  of  fixing  the  amount 
of  the  fee  would  be  the  same.  It  follows  that 
the  council  of  the  city  of  Faribault  had  the 
power  to  pass  the  ordinance  in  question,  and 
fix  the  license  fee  at  $800,  and  that  the  order 
sustaining  the  demurrer  must  be  and  Is  af- 
firmed. 


HAWKBS  V.  SLIGHT  et  nx. 
(Supreme  Court  of  Wisconsin.    April  9,  1901.) 

WILLS— DBVISE—LKOACIES—CHARGBi-OIFTS 
— BVTDENCK. 
Testator  devised  a  farm  to  defendant,  his 
•on,  charged  with  a  legacy  to  plaintiff,  hia 
dangbter.  Defendant  moved  on  the  farm  in 
1876,  and  had  continued  in  poBsesalon  for  more 
than  20  years,  making  valuable  improvements 
and  paying  the  taxes,  except  for  one  year, 
when  they  were  paid  Inr  the  testator,  who  took 
a  recttpt  therefor  in  his  sod's  name.  Defend- 
ant claimed  title  to  the  farm  by  gift  from  the 
testator  in  1876,  though  such  claims  were  never 
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heard  by  members  of  the  family;  and  In  1880 
the  testator  stated  to  insurance  officials,  in  the 
presence  of  his  son,  that  the  property  waa  his, 
and,  in  application  for  insurance  on  the  bnlld- 
ings,  defendant  alleged  title  in  the  testator. 
Dormg  the  first  10  years  of  defendant's  occu- 
pancy the  testator  sold  wood  from  the  farm, 
and  when  defendant  sold  ai^  be  always  asked 
the  permission  of  testator.  Testator's  will  was 
made  in  1892,  showing  that  he  claimed  title 
to  the  farm  at  that  time.  Testator's  relations 
with  the  members  of  his  family  were  pleasant, 
no  reason  appearing  why  he  wonid  disinherit 
any  of  his  children;  out  if  the  devise  to  defend- 
ant, with  the  charge  thereon,  was  not  npheld, 
the  plaintifF  would  be  disinherited,  no  other 
provisions  being  made  for  her,  and  defendant 
would  receive  more  than  one-third  of  the  entire 
estate.  Held,  in  a  proceeding  to  foreclose  the 
legacy  charged  on  the  devise,  that  the  facts 
Justified  a  finding  that  the  testator  had  never 
given  defendant  the  farm,  and  that  the  devise 
was  charged  with  the  payment  of  the  legacy. 

Appeal  from  drcult  court.  Dodge  county; 

Robert  G.  Siebecker,  Judge. 

Suit  by  Annie  Hawkea  against  WlUiam  T. 
Slight  and  wife.  From  a  judgment  in  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

This  is  an  action  in  equity  to  foreclcM  a 
legacy  alleged  to  be  charged  upon  certain 
real  estate.  One  John  P.  Slight  the  testa- 
tor, died  October  6,  1896,  a  resident  of  Wa- 
tertown.  In  this  state,  having  at  the  time 
of  his  death  record  title  of  the  land  in  ques- 
tion, which  land  consisted  of  a  farm  of  164 
acres  in  the  town  of  Emmett  Jefferson  coun- 
ty. This  farm  for  nearly  20  years  prior  to 
the  testator's  death  bad  been  in  possession 
of  his  son  the  defendant  William  T.  Slight 
and  was  known  in  the  family  as  the  "Old 
Farm."  The  testator  was  also  seised  of  an- 
other farm,  consisting  of  140  acres  of  land'. 
In  the  same  town,  which  was  known  as  the 
"Home  Farm."  The  acreage  value  of  these 
farms  was  about  the  same,  being  about  $90 
per  acre.  The  testator  also  left  personal 
property  to  the  amount  of  about  $7,600.  He 
left  surviving  him  a  widow  and  three  sons,— 
WlUiam.  John,  and  Frank,— and  one  daugh- 
ter, the  plaintiff,  Aimle  Hawkes;  all  being 
adults  and  all  married.  By  bis  will,  which 
was  made  In  November,  1892,  he  left  the 
home  farm  to  hia  son  John,  charged  with  a 
legacy  of  $4,000  (afterwards  by  codicil  re- 
duced to  $3,000),  payable  to  Frank,  the  old 
farm  to  his  son  William,  the  defendant 
charged  with  the .  payment  of  a  legacy  of 
$4,000  to  his  daughter,  Annie,  the  plaintiff; 
and  the  remainder  of  his  property  he  left 
to  his  wife.  His  will  was  duly  probated, 
and  the  estate  settled  and  the  property  as- 
signed In  accordance  with  the  terms  of  the 
will.  The  defendant  William  refused  to  pay 
to  the  plaintiff  her  legacy,  and  this  action 
was  brought  to  enforce  and  foreclose  the 
same.  The  defendants'  answer  admits  that 
the  testator  originally  owned  the  farm  In 
controversy,  but  alleges  that  he  made  au 
oral  gift  of  the  same  to  the  defendant  Wil- 
liam In  the  year  187'S,  in  consideration  of 
natural  love  and  affection  and  of  the  de- 
fendant's marriage  to  his  co-defendant,  and 
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furtber  aUegee  that  fhe  defendant  WOUam 
bas  been  In  possession  of  said  farm  erer 
since  October,  1876,  paybig  tbe  taxes  tbere- 
on.  and  ntaking  considerable  booproTement* 
In  reliance  on  such  gift  Tbe  ansvrer  also 
alleges  title  by  adverse  possession  for  more 
tban  20  years  since  October,  18T6,  and  denies 
that  the  testator  owned  the  farm  at  the  time 
of  his  death,  and  denies  that  tbe  plaintiff's 
claim  la  a  lien  thereon.  The  evidence  show- 
ed that  the  defendant  William  was  married 
to  his  co-defendant  In  September,  1876,  and 
that  he  and  his  wife  v^ent  to  live  vcpoa  the 
farm  In  question  abont  October  26,  1876,  and 
have  ever  since  occupied  the  same,  paying 
the  taxes  thereon  for  all  that  time,  except 
2  or  8  years;  that  the  defendant  William  has 
kept  up  the  fences  on  the  land,  made  im- 
provements thereon,  consisting  of  tbe  bnlld- 
ing  ot  bams  and  other  farm  bnildlnga^  and 
breaking  and  grubbing  a  part  of  the  land, 
which  Improvements  amount.  In  all,  as  es- 
timated by  tbe  defendant,  to  about  $4,000. 
The  evidence  further  showed  that  William 
bas  taken  all  tbe  profits  of  tbe  land  during 
tbe  entire  time  which  be  bas  been  In  po»- 
session.  There  was  considerable  evidence  to 
the  effect  that  John  P.  Slight,  the  father,  had 
made  declarations  to  various  parties  during 
bis  lifetime  that  he  bad  given  the  farm  to 
William.  There  was  also  evidence  of  declara- 
tions of  John  P.  Slight  and  of  acts  of  the  par- 
ties tending  to  ahow  that  John  P.  Slight  nev- 
er regarded  tbe  farm  as  having  been  given  to 
his  son,  but  that  he  always  claimed  title  there- 
to. Tbe  court  made  no  specific  finding  on  the 
question  of  gift,  but  found,  among  other  facta, 
that  John  P.  Slight  died  seised  of  the  land  in 
question;  that  the  defendant  William  T. 
Slight  never  was  the  owner  of  said  real  es- 
tate, and  never  bad  the  same  or  any  part 
thereof  by  adverse  posaeaelon,  and  never  at 
any  time  acquired  any  title  to  said  real  es- 
tate, except  by  tbe  terms  and  under  the  e«n- 
dlUons  of  the  last  will  of  said  John  P.  Slight 
Judgment  was  entered  eBtablishing  the  lega- 
cy as  a  lien  npon  the  said  real  estate^  and 
providing  for  the  sale  of  the  same  unless 
the  legacy  should  be  paid,  and  from  this 
Indgment  the  defendants  appeal. 

Sanborn,  Lnse,  Powell  &  Ellis  (J.  B.  Ma- 
lone  and  B.  W.  Jones,  of  counsel),  for  appel- 
lants.   Harlow  Pease,  foF  respondent 

WINSX.OW.  J.  (after  stating  the  facti^. 
The  defendant  William  claimed  to  have  ac- 
quired title  to  the  farm  by  an  executed  parol 
gift  from  his  father  In  1876,  and  by  adverse 
possession  for  more  than  20  years.  The  trial 
court  found  specifically  against  the  claim  of 
title  by  adverse  possession,  but  made  no  spe- 
cific findings  upon  tbe  question  of  the  alleged 
gift,  unless  it  can  be  said  that  the  finding  to 
the  effect  that  the  defendant  William  never 
acquired  any  title  except  under  tbe  terms  of 
his  father's  will  be  audi  a  finding.  This  lat- 
ter finding  la,  at  best,  of  doubtful  import 


While  it  may  be  eonsttued  as  n^gativlBg  tbe 
fact  of  gift  it  is  also  susceptible  of  a  con- 
struction to  tbe  effect  that  title  could  not  as 
matter  of  law,  be  transferred  by  parol  gift 
In  view  of  this  nncertalnty  as  to  the  proper 
construction  of  tbe  findings,  we  have  con- 
cluded to  ezamme  tbe  evidence  npon  the 
question  of  tbe  parol  gift  and  ascertain 
whether  the  preponderance  thereof  siqiports 
tlie  plaintiff's  contention.  If  It  be  fomd  that 
such  is  the  case,  then,  in  the  absence  of  any 
other  established  defense,  tbe  Judgment  mnst 
be  afilrmed.  Brown  v.  Griswold  (present 
term)  86  N.  W.  S6&  It  is  true  that  title  to 
land  cannot  be  transferred  by  parol  (Rev.  St 
1886,  S  2302),  but  It  is  equally  true  that  equi- 
ty will  protect  and  specifically  enforce  a  pa- 
rol gift  of  land  If  accompanied  by  possesBion, 
and  the  donee,  induced  by  tbe  promise  to 
give  it  has  made  valuable  Improvements  iq>- 
on  the  property.  Neale  v.  Neale,  9  Wall.  1. 
19  L.  Ed.  500.  Snch  a  gift  however,  muet 
be  established  by  certain  and  unmistakable 
evidence,  and  the  fact  tbat  substantial  aad 
valuable  improvements  were  made  in  rriiance 
upon  it  must  be  directly  and  nnequivecBily 
proved.  Dawson  v.  McFaddin  (Neb.)  84  N. 
W.  888;  Pom.  Cont  M  UO,  181.  Tbe  qwB- 
tlon,  therefore,  is  wbetber  the  evidence  deap- 
ly  a»d  unmistakably  shows  in  the  praomt 
case  that  there  was  a  parol  gift  of  the  land 
in  qnestlon  by  tbe  testatsr  to  his  son  In  1876, 
in  rriiance  npon  which  tiie  defendant  made 
substantial  Improrements  opon  tbe  land. 
There  is  no  direct  evidence  of  any  conversa- 
tion in  which  the  testator  said  to  bis  son 
tbat  he  gave  him  the  farm,  or  ttiat  the  son 
went  Into  possession  as  tl>e  reault  of  sndi  a 
conversation,  but  the  facts  relied  open  to 
substantiate  tbe  claim  at  an  enforceable  pa- 
rol gift  are  briefly  aa  follows:  In  October. 
1876,  tbe  defendant  William,  with  tbe  knowl- 
edge and  consent  of  bis  father,  went  to  live 
upon  the  farm  with  his  newly-married  wife, 
and  has  lived  upon  it  ever  since,  receiving 
the  ordinary  rents  and  ptoflta,  paying  the 
taxes  for  all  years  except  one  when  bis  fa- 
tiier  paid  them  in  bis  son's  name,  making  im- 
provements, in  the  way  of  buildings  and 
«mbbing,  aggregating  about  $4,000.  During 
that  time  he  has  frequently  claimed  to  third 
parties  that  he  owned  tlie  farm.  Dnrlng  that 
time,  also,  the  testator  made  statements  to 
numerous  parties  to  the  effect  that  be  bad 
given  the  farm  to  William,  that  it  was  Wil- 
liam's farm,  tbat  he  bad  given  William  a 
home,  and  the  like.  The  defendant  paid  tbe 
premiums  for  Insurance  upon  the  farm  build- 
ings. When  defendant  went  to  live  upon  the 
farm,  a  tenant  of  his  father's  had  Just  moved 
out  of  the  house,  apparently  by  bis  father's 
direction,  and  the  house  waa  furnished  with 
furniture  and  utensils  by  his  father.  Upon 
the  other  side  the  claim  was  tbat  the  alleged 
gift  was  disproved  by  evidence  tending  to 
show  the  following  facts:  The  testator  stat- 
ed to  several  persons  at  various  times  when 
the  question  of  ownership  of  tbe  land  was 
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mentlooed  that  lie  ttlU  owned  it  This  testi- 
monj  -was  received  under  obJectloD  and  ex- 
ception. The  testator's  will,  ntade  in  1808, 
demonBtrated  tliat  be  still  considered  biaa- 
atit  the  owner  of  tbe  land.  Tbe  defendant's 
brother  Jobs,  fala  motber,  bis  sister,  tbe  plain- 
tiff, and  ber  cousin  William  J.  Slight  all  tes- 
tified that  they  neyer  bad  beard  the  defend- 
ant claim  that  he  owned  the  farm  or  that  bis 
father  bad  giren  It  to  bim  during  the  tes- 
tator's lifetime,  and  no  memiier  of  tbe  family 
testified  to  baring  ever  beard  of  such  claim. 
In  1884,  1889v  and  1880  the  defendant  made 
written  apiAicatlons  to  tbe  Hnstisford  Mu- 
tual Insurance  Ck>mpan7  for  inssrance  upon 
tbe  farm  buildings  and  personal  property, 
which  he  signed  In  his  father's  name,  and  In 
which  it  was  stated  that  bis  father's  title  to 
the  property  was  absolute.  A  bam  burned 
upon  the  farm  in  18S&,  and  at  a  meeting  be- 
tween the  offlcen  of  the  company  and  tbe 
defendant  and  tbe  testator  held  for  the  p«i^ 
pose  of  adjusting  the  loss  In  September,  1869, 
tbe  testator  stated  to  the  cAcers  In  presence 
of  the  defendant,  and  without  ob()ection  by 
him,  that  tbe  property  was  all  bis,  and  tbe 
loss  was  settled  on  that  basis;  tbe  moasy  paid 
being  afterwards  used  by  defendant  to  re- 
place the  destroyed  building.  During  tbe 
first  8  or  10  years  after  defendant  went  Into 
possesKlon  of  the  farm  the  testator  cut  and 
hauled  from  7  to  10  cords  per  year  of  fire- 
wood for  his  own  use  from  tbe  farm,  and  In 
1884  cut  and  hauled  away  for  use  in  his  lime- 
kiln about  250  cords  of  wood,  wlthont  objec- 
tion by  the  defendant  The  defendant  for 
several  years  sold  wood  to  the  school  district 
and  before  doing  so  asked  permission  of  his 
father  to  sell  it  A  lumber  dealer  testified 
that  when  the  defendant  came  to  purchase 
lumber  of  him  to  rebuild  tbe  bui-ned  barn  tn 
September,  1888,  the  defendant  said  he  woaU 
have  to  see  his  fatlier  before  he  closed  the 
deal,  and  that  afterwards,  on  being  called 
upon  to  pay  a  part  of  the  bill,  which  had  run 
for  some  years,  be  stated,  as  tbe  witness 
recoUectSi  that  be  did  not  own  the  farm;  that 
it  belonged  to  bis  father.  As  to  this  trans- 
action, the  defendant  without  specifically  de- 
nying the  lumber  dealer's  evidence,  stated 
that  be  told  the  lumber  dealer  that  he  did  not 
have  the  whole  of  bis  insurance  money,  and 
tbe  dealer  wanted  to  know  if  he  could  not 
get  it  and  "I  didn't  have  title  to  tbe  prop- 
erty, and  couldn't  raise  the  money."  The 
tax  roUs  for  16T7  and  1879  show  that  John 
P.  Slight  paid  the  taxes  on  the  farm  for  those 
years,  and  the  evideDce  shows  that  he  also 
paid  them  for  the  year  1880,  and  took  the  re- 
ceipt already  made  out  in  his  son's  name, 
and  kept  it  among  his  own  papers.  As  to 
the  insurance  transactions,  the  cutting  and 
selling  of  Wood,  and  the  payment  of  the  tax 
of  1880  bar  the  testator,  there  was  no  oon- 
tioveray,  but  the  defendant  claims  that  he 
paid  the  taxes  of  1877  and  187& 

The  foregcring  Is  a  substantially  oonq)lete 
statement   of   the  facts  in  eTidence  upon 


which  tbe  question  of  parol  gift  must  be  de- 
termined. Reviewing  the  facts,  and  reject- 
ing the  statements  of  the  testator  as  to  bis 
ownership  of  the  farm  as  self-serving  dec- 
larations, we  reach  the  conclusion,  without 
difficulty,  that  the  defendant  has  failed  to  es- 
tablish by  certain  and  uumlstakable  evidence 
that  such  a  gift  was  made,  or  that  his  im- 
provements were  made  in  reliance  thereon. 
When  the  relationship  of  the  parties  is  r»- 
membered.  It  seems  very  clear  tbat  the  acts 
of  tbe  parties  are  fully  as  much.  If  not  more, 
in  harmony  with  the  idea  tbat  the  farm  was 
Intended  to  be  devised  to  the  defendant  by 
will,  than  with  tbe  Idea  tbat  It  bad  been  giv- 
en outright  to  the  defendant  in  1876.  The 
barden  was  upon  the  defendant  to  prove  the 
gift  clearly  and  unmistakably,  and  be  Is  con- 
fronted with  numerous  admitted  acts  of  his 
own  and  of  his  father's,  of  which  he  knew, 
which  refute  the  idea  of  a  completed  gift 
most  strongly,  and  tend  to  show  that  the  de- 
fendant's possession  was  simply  permissive. 
It  is  true  tliat  tbe  defendant  had  paid  con- 
siderable sums  for  taxes  and  improventents, 
but  on  the  other  band,  be  has  Iiad  tbe  in- 
come of  a  valuable  farm  of  154  acres  during 
the  whole  time,  which  must  amount  to  far 
more  than  the  expenditures  which  he  had 
made.  Again,  the  situation  of  the  testator 
and  his  relations  to  the  family  are  entitled 
to  consideration  in  Judging  of  the  construc- 
tion to  be  given  to  doubtful  acts.  Tbe  tes- 
tator was  on  good  terms  with  his  children 
and  his  wife.  No  reason  appeared  why  he 
should  desire  to  disinherit  any  of  his  chil- 
dren. The  farm  in  question  was  found  to 
be  worth  $14,600;  the  home  farm,  of  140 
acre^  at  $90  per  acre,  would  be  worth  $12,- 
600,  and  he  left  personal  property  worth  |7,- 
000;  making  the  value  of  fate  entire  estate 
$84,600.  Now,  If  the  defendant's  contention 
be  sustained,  ft  would  tcsnlt  In  the  defend- 
ant's receiving  considerably  more  than  one- 
third  of  the  entire  property,  besides  having 
bad  tbe  rents  and  profits  thereof  for  20  years; 
blB  sister  being  dislnbetlted;  tbe  mother  and 
the  other  children  each  receiving  from  one- 
fourth  to  one-half  of  the  amount  received  by 
the  defendant.  On  tbe  other  hand,  if  tbe 
plaintiff's  contention  be  sustained,  the  de- 
fendant still  recelvet  the  larsest  individaal 
share  of  the  testator's  estate.  We  can  come 
to  no  other  conchnion  than  that  the  testator 
placed  the  defendant  on  the  farm  with  the 
Intention  of  giving  him  title  by  will,  but  not 
with  the  intention  of  transferring  title  by  the 
gift  itself.  In  our  Judgment  all  the  signifi- 
cant facts  point  strongly  that  way,  or  are 
entirely  consistent  with  the  idea;  and  we 
feel  no  hesitation  in  so  deciding,  even  in  the 
absence  of  a  specific  finding  of  tike  trial  court 
upon  the  question. 

As  to  the  claim  of  adverse  possession  we 
need  spend  little  time.  The  considerations 
already  stated  bear  with  practically  equal 
force  against  this  claim  as  against  the  claim 
of  parol  gift    Uoreover,  the  trial  court  foaad 
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directly  against  the  defendant's  claim  of  title 
by  adverse  possession,  upon  ample  and  per- 
suasive evidence.    Judgment  affirmed. 


NORTHWOOD  et  aL  t.  BARBER  AS- 
PHALT-PAV.  00. 

(Supreme  Oourt  of  Michigan.    April  18.  IfiOl.) 

NUISANCB-ABATBMBNT— CONTESMPT. 

Defendant  was  found  guilty  of,  and  was 
enjoined  from,  maintaining  a  nuisance,  which 
consisted  In  fumes,  gases,  dust,  etc.,  injurious 
to  the  inhabitants  in  the  neighborhood.  Under 
the  decree  it  was  commanded  to  do  certain 
things  for  the  purpose  of  preventing  the  nui- 
sance. The  decree  also  forever  restrained  the 
defendant  from  permitting  such  fumes,  etc., 
to  be  emitted  from  its  'works  in  such  quantities 
as  to  materially  injure  the  health  of  the  Inhabit- 
ante,  One  of  the  complainants  institnted  these 
proceedings  for  contempt,  claiming  that  the  nui- 
sance had  not  been  abated,  but  was  in  fact 
worse  than  before.    Held: 

1.  That  it  was  the  duty  of  the  defendant,  if 
the  methods  provided  for  in  the  decree  failed 
to  abate  the  nuisance,  to  either  try  other 
means,  or  a^ply  to  the  court  for  leave  to  do 
BO,  or  close  its  worlca. 

2.  That  the  defendant  could  not  relieve  itself 
from  liability  for  contempt  of  court  by  show- 
ing that  it  had  adopted  the  methods  provided 
in  the  decree. 

3.  That  the  clause  absolutely  restraining  de- 
fendant from  maintaining  the  nuisance  mnst 
be  given  effect. 

Appeal  from  circuit  court,  Wayne  county, 
In  chancery;  George  S.  Hosmer,  Judge. 

Bin  by  John  Northwood  and  others  against 
the  Barber  Asphalt-Paving  Ck>mpany.  Judg- 
ment for  idalntiffs.  From  an  order  finding 
defendant  guilty  of  contempt, '  it  appeals. 
Affirmed. 

Thirty  complainants,  residents  or  property 
owners  In  the  vicinity  of  the  works  of  the  de- 
fendant company,  filed  a  bill  July  16,  1898, 
to  enjoin  the  defendant's  business  as  a  nui- 
sance, injurloTis  to  the  health,  on  acoount  of 
noxious  vapors,  odors,  stenches,  dust,  and 
gases  emitted  from  Its  works.  The  case  whs 
heard  before  Judge  (Carpenter,  of  the  Wayne 
circuit  court,  and  on  August  13,  1896,  he  fil- 
ed an  (pinion  in  which  be  said:  "The  com- 
plainants have  snffered  much  (more,  I  think, 
than  from  the  odor)  from  the  dust  arising 
from  the  handling  of  crushed  stone  hi  the 
defendant's  works.  In  my  judgment,  this 
suffering  could  have  been  avoided,  had  de- 
fendant used  proper  appliances  and  due 
care.  It  Is  to  be  hoped  that  the  Improve- 
ments decided  upon  by  the  defendant  will 
abate  the  dust  nuisance.  If  they  do  not,  ad- 
ditions or  changes  will  be  made  In  the  man- 
ner hereafter  directed,  which  will  abate  It" 
He  then  ordered  a  reference  to  an  expert,  Mr. 
Charles  F.  Burton,  to  take  proofs,  and  de- 
termine and  report  the  most  practicable 
method  of  abating  the  dust  nuisance  and  of 
diminishing  the  odor.  Mr.  Burton  took 
proofs,  made  his  report,  and  on  February  1, 
1900,  a  decree  was  entered  declaring  defend- 


ant's works,  as  operated,  to  be  a  nolsance, 
creating  offensive  and  injurious  fumes,  sten- 
ches, gases,  and  dust,  and  reciting  that  it 
satisfactorily  appeared  that  by  the  nse  of 
certain  measures  and  appliances  the  defend- 
ant could  effectually  subdue  and  confine  to 
its  own  premises  the  oflTenslve  and  injurious 
qualities  of  such  fumes,  etc:  The  decree  then 
states:  "Therefore  it  Is  ordered,  adjudged, 
and  decreed  that  said  defendant  shall  Im- 
mediately cover  the  vats  in  which  the  as- 
phalt is  boiled  with  a  substantial  metal  cov- 
er, and  shall  cause  the  steam  and  other  mat- 
ter arising  from  said  boiling  a^halt  to  be 
conducted  to  and  passed  through  the  fires  in 
the  furnace  of  said  works,  to  destroy  such 
fumes,  stenches,  gases,  and  dust  complained 
of  In  the  bill  of  complaint  filed  in  this  cause, 
and  shall  cover  the  settling  chamber  or  dust 
collector,  to  which  the  bulk  ot  the  dust  com- 
plained of  shall  be  carried  and  stored,  with 
two  or  more  thicknesses  of  doth,  so  as  to 
present  the  emission  of  dust  as  complained 
of  In  said  bllL  It  Is  further  ordered  that  said 
defendant  company  shall  be  forever  restrain- 
ed from  permitting  to  be  emitted  from  Its 
said  works,  fumes,  stenches,  gases,  and  dust 
offensive  and  injurious  as  aforesaid  In  such 
quantities  as  to  materially  Injure  the  health 
of  said  complainants,  or  either  of  them,  or 
to  in  any  way  interfere  with  the  comfortable 
enjoyment  ot  their  homes."  On  July  18. 
1900,  one  of  the  complainants  presented  a 
petition  setting  forth  no  abatement  of  the 
nuisance,  and  charging  a  willful  disobedi- 
ence of  the  decree,  and  asked  that  tbe  de- 
fendant be  punished  for  contempt.  The  an- 
swer Is  as  follows:  "This  defendant  answer- 
ing, says:  That  it  has  fully  compiled  with 
the  decree  of  this  court  That  it  has  caused 
Its  vats  to  be  covered,  and  has  caused  all 
steam  and  other  matters  arising  from  the 
melting  asphalt  to  be  passed  through  the 
fires  of  a  fnmace,  and  has  caused  the  dust 
collector  to  be  covered  with  doth,  as  di- 
rected In  said  decree.  A  more  particular  de- 
scription of  the  work  done  to  Insure  the  car- 
rying out  of  the  terms  of  said  decree,  and  of 
the  directions  given  to  its  employes  in  ro\a- 
tlon  thereto,  are  set  forth  In  the  exhibits 
hereto  annexed.  That  this  defendant  in  good 
faith  has  endeavored  to  cany  out  the  provi- 
sions of  said  decree.  It  caused  its  vats  and 
dust  collectors  to  be  covered  ss  directed, 
and  the  vapors  and  dust  to  be  collected  and 
carried  by  fans  and  taken  care  of  as  direct- 
ed; but  the  apparatus  not  proving  efficient 
in  practice,  this  defendant  has  recently  caus- 
ed the  entire  apparatus  to  be  reconstructed, 
at  a  cost  of  upward  of  $2,000,  and  this  de- 
fendant avers  that  the  same  is  a  full  com- 
pliance with  the  provisions  of  said'  decree. 
Said  apparatus  was  constructed  and  put  in 
operation  within  the  present  month,  and 
about  ten  days  before  the  filing  of  said  potl- 
tlon,  and  the  employes  have  had,  necessarily, 
to  become  familiar  with  Its  operation,  to  se- 
cure the  be^t  results.    This  defendant  avers 
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that  it  1b  Its  intention  if  the  present  appara- 
tus, after  a  fair  trial  of  its  efficiency,  should 
not  prove  entirely  satisfactory  in  practice,  to 
further  improve  the  same  so  far  as  it  may 
be  practicable  to  do  so.  Thla  defendant  fur- 
ther says  that,  from  the  nature  of  the  busi- 
nesB,  it  is  not  practicable  to  remove  all  odors 
of  asphalt.  If  aq>halt  paving  is  to  be  laid 
at  all  in  the  city.  It  is  essential  that  the  plant 
be  located  on  or  near  to  the  line  ot  a  rail- 
road, because  the  great  weight  and  bulk  of 
the  material  used,  and  the  great  cost  of  such 
transportation  Iiy  wagons  for  a  great  dia- 
tance,  make  it  impracticable  to  locate  the 
plant  at  a  gKat  distance  from  a  line  of  rail- 
road, and,  further,  that  the  fact  that  the  ma- 
terial must  be  laid  upon  the  street  while 
heated  to  a  temperature  of  upward  of  300 
degreea,  as  well  as  the  great  cost  of  hauling, 
renders  It  Indispensable  that  the  works  be 
located  near  to  the  streets  to  be  paved:  that 
Id  loading  and  hauling  the  beated  asphalt 
from  the  works  to  the  street  being  paved, 
and  during  the  progress  of  paving,  the  odors 
of  heated  asphalt  will  necessarily  be  given 
off,  and  there  is  no  practicable  means  of  pre- 
venting it;  that  the  wagons  engaged  in  haul- 
bag  the  material  to  the  streets  now  In  course 
of  paving  pass  near  to  petitioner's  dwelling, 
and  this  defendant  believes  and  avers  that 
any  odors  which  may  be  smelled  by  petl' 
tloner  or  his  family  emanate  from  the  mate- 
rial wblch  is  being  loaded  or  while  being 
hauled  near  to  said  dwelling,  and  are  not 
given  ofT  during  the  process  of  preparation 
or  manufacture.  This  defendant  avers  that 
the  odor  of  asphalt  so  given  ofF  during  the 
loading  and  hauling  Is  not  unhealtbful,  nor 
does  it  produce  any  said  discomfort  as  gives 
a  right  to  petitioners  to  coinulaln."  Issue 
waa  joined,  and  a  large  amount  of  testimony 
was  taken  before  Judge  Hosmer,  who,  by  the 
consent  of  the  parties,  visited  the  defendant's 
works  and  saw  them  In  operation.  He  found 
the  defendant  guilty,  and  Imposed  a  fine  of 
$150.  After  referring  to  his  examination  of 
the  works  and  to  the  testimony,  and  stating 
that  the  fumes  are  not  noxious  to  him.  his 
opinion  proceeds:  "Under  these  circumstan- 
ces. I  cannot  but  find  that  the  defendant 
has  been  guilty  of  the  violation  of  the  in- 
junction. A  finding  of  this  character,  I 
think,  probably  will  preclude  any  annoyance 
in  the  future.  Of  course,  there  is  no  one  be- 
fore the  court  except  the  defendant  itself, 
which  Is  a  corporation;  but  If  there  was  a 
subsequent  violation  the  officers  of  the  cor- 
poration might  be  easily  Joined,  or  those  in 
charge  of  the  building.  In  an  application  for 
contempt  proceedings.  As  it  is  now.  In  view 
of  the  fact  that  the  repairs  or  the  altera- 
tions were  made  under  the  express  direction 
of  the  conrt,  I  cannot  but  believe  there  is  a 
certain  element  of  good  faith  about  it  but 
at  the  same  time  I  have  no  doubt  that  It  did 
contlnne  with  the  operation  of  the  works  aft- 
er it  must  have  become  apparent  to  them 
that  there  was  a  violation  of  the  injunction.** 


John  J.  Speed  and  Robert  T.  Speed,  for  ap- 
pellant   John  B.  Powell  for  appellees. 

GRANT,  J.  (after  stating  the  facts).  It 
la  evident  from  reading  the  opinion  of  Judge 
Carpenter  that  in  altering  this  decree  be  fol- 
lowed the  case  of  Ballentlne  v.  Webb,  84 
Mich.  88.  47  N.  W.  48S,  13  L.  R.  A.  821,  and 
noade  a  reference  to  ascertain  what  could  be 
done  to  prevent  the  escape  of  the  dust  and 
the  noxious  vapors.  He  recognized  the  busi- 
ness ot  the  defendant  as  a  legitimate  one, 
which  could  not  be  restrained  by  the  injunc- 
tion of  the  court  until  all  proper  means  baa 
been  tried  to  prevent  the  escape  of  dust 
noxious  vapors,  etc.  Upon  the  filing  of  the 
report  he  decreed  certain  specific  things  to 
be  done,  and  to  this  added  the  general  clause. 
It  Is  a  fair  Inference  from  Judge  Hosmer'fi 
opinion  that  he  finds  that  defendant  com- 
plied with  this  order,  as  to  the  preventives 
directed  by  the  court  but  that  they  failed 
to  accomplish  the  object;  that  this  failure 
was  known  to  the  defendant  snd  yet  it  con- 
tinned  the  nuisance.  The  result  of  Judge 
Hosmer's  findings  is  either  that  the  defend- 
ant can,  by  proper  precautions,  avoid  the 
dust  and  fumes  which  are  injurious,  or  that 
It  must  and  will  close  its  works  entirely, 
for  he  states  that  bis  finding  "prot>ably  will 
preclude  any  annoyance  In  the  future."  In 
what  manner  it  will  preclude  the  annoyance 
does  not  clearly  appear.  The  testimony  on 
the  part  of  the  complainants  is  that  the  dust 
and  vapors  are  worse  than  they  were  before 
the  original  decree  was  entered,  and  the  de- 
vices and  means  therein  provided  carried  out. 
If  this  be  so,  and  their  testimony  as  to  the 
effect  upon  the  inhabitants  is  true,  and  no 
means  can  be  devised  to  prevent  It  clearly 
the  defendant's  business  should  be  enjoined 
In  toto.  The  case  would  then  clearly  fall 
within  Robinson  v.  Baugb,  31  Mich.  290;  Mc- 
Morran  v.  Fitzgerald,  106  Mich.  <M9,  64  N. 
W.  5C9;  and  People  v.  Detroit  White  Lead 
Worits.  82  Mich.  471,  46  N.  W.  735. 

It  is  the  contention  of  the  defendant  that 
the  specific  precautions  decreed  to  be  taken 
by  It  control;  that  it  complied  witb  those 
precautions,  and,  if  they  failed  to  produce 
the  desired  result  it  cannot  be  held  guilty  of 
contempt  for  proceeding  to  carry  on  its  busi- 
ness contrary  to  ine  genera]  clause  of  the 
decree;  and  that  complainants  must  proceed 
against  it  by  filing  a  supplemental  petition  in 
the  original  case.  Its  counsel  claim  that  these 
particular  provisions  control  the  general  lan- 
guage of  the  decree,  invoking  the  rule  that 
is  applied  In  the  construction  of  statutes, 
and  citing  End.  Interp.  St.  {{  389,  295.  It 
is  also  urged  that  we  should  look  to  the 
opinion  of  Judge  Carpenter,  citing  Dutch 
Church  V.  Fox,  12  Phlla.  296.  None  of  the 
issues  in  the  original  case  can  be  retried 
in  this  proceeding.  They  are  res  adjudi- 
cata.  The  decree  prescribed  certain  thhigs 
to  be  done,  which.  In  the  opinion  of  the 
court  might  tUect  a  remedy.     The  court 
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however.  Mir  fit  to  add  a  clause  in  Tanalo- 
takablc  language  prohibiting  the  carrying  on 
of  the  bualneas  to  the  injury  of  the  health  of 
the  convIainaBts,  or  to  tlie  Interference  with 
the  comfortable  enjoyment  of  t^lr  hoiaea. 
The  plain  purpose  of  this-  clause  was  to  pro- 
hibit the  buBlnew  unleec  the  Injurious  effects 
upm  the  complainants  and  their  families 
eould  be  obyiated  by  the  use  of  the  means 
proposed,  or  by  other  means.  The  defendant, 
under  the  finding  of  the  court,  found  these 
specific  prorislons  a  faUnre,  and  yet  that  the 
defendant  continued  to  carry  on  its  business 
in  a  manner  whidi  it  knew  was  in  yidation 
of  the  injnaction.  The  complainants  in  the 
chancery  suit  were  not  required  to  investi- 
gate the  defendant's  plant,  determine  what 
it  liad  done,  and  virtually  commence  anotfa«' 
proceeding.  The  facts  were  peculiarly  within 
the  knowledge  of  the  defendant  CJomplain- 
ants  conld  only  be  expected  to  know  that  the 
nuisance  continued,  and  had  the  right  to  pro- 
ceed upon  the  theory  that  ita  continuance 
was  hi  violatiwt  of  the  decree.  When  the  de- 
fendant ascertained  that  tiiese  proTisions 
were  ineffectual,  it  could  have  tried  other 
means  without  any  violation  of  the  injunc- 
tion; or  it  could  have  applied  to  the  coxrt  for 
leave  to  provide  other  means.  If  it  was  ad- 
vised  that  it  could  not  proceed  without  tiM 
dtrectlon  of  the  court.  Its  answer  shows 
that  it  was  contemplating  other  means  if  the 
ones  adopted  should  prove  ineffectual.  Un- 
der the  findings  of  the  court,  we  think  ttiat 
the  order  adjudging  the  defendant  guilty  of 
contempt 'should  be  sustained,  and  it  is  af- 
firmed, with  eosta 

LONG,  J.,  did  not  alt    The  other  juatteea 
concurred. 


CSRXaSOH  V.  ORESiOH. 
(Bnpreme  Gbnrt  of  Michigan.    April  16,  1901.) 

DIVORCB— DECREE— EVIDSNCB. 

A  decree  for  plaintiff  in  a  suit  for  divorce 
OB  the  ground  of  cmelty  will  not  be  reversed, 
as  got  sastaiaed  by  the  erldence,  when  approv- 
ed by  tb«  jud«e,  who  saw  the  witnesses,  and 
was  in  a  favorable  position  to  judge  of  the 
merits. 

Appeal  from  circuit  court,  Jadison  county, 
in  chancery;  Brastus  Peck,  Judge. 

Action  by  Mary  J.  Creech  against  David  H. 
Creech  for  a  divorce.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Blair,  Smith  &  Townaend,  for  appellant 
Thomas  B.  Barkworth  and  F.  a  Badgley,  for 
appellee. 

HOOKER,  J.  Hw  defendant  has  appeaied 
from  a  decree  <rf  divorce  granted  to  his  wlfa 
Hia  defense  below  was  that  some  of  the  nil» 
conduct  relied  on  for  divorce  had  been  coU' 
doned,  and  that  he  was  not  guilty  of  any  act 
thcraafter  constituting  a  ground  for  divorce. 
'Jiie  leanied  circnit  Judge  aald  in  an  optniiM 


filed  by  hfan  that:  "I  asn  satisfied  from  the 
evidence  that  suflleient  of  the  charged  acts 
of  cruelty  occurring  before  the  alleged  con- 
donation are  ostabiisbed  to  entitle  the  plain- 
tiff to  a  decree  am  the  case  Uien  stood.  The 
defendant,  however,  claims  that  all  acts  of 
cruelty  charged  in  the  bill  which  occurred 
prior  to  the  time  when  tlie  parties  resumed 
married  relations  were  condoned  by  the 
agreement  between  the  parties  at  the  time 
that  they  began  living  together  again.  And 
this  raises  a  question  which  la  not  eaay  of 
determination.  I  am  satisfied  that  nothing 
occurred  after  the  parties  resumed  married 
life  the  last  time  which  would  entitle  the 
idaintifl  to  a  decree  on  tlie  ground  of  ex- 
treme cmelty;  but,  as  I  understand  the  rule, 
to  make  the  defendant's  claim  of  condonation 
effectual  It  la  net  necessary  that  new  acts 
wfaLeh  would  be  suflleient  basis  for  a  decree 
on  the  ground  ot  cmelty  should  have  oc- 
curred, but  that  it  is  Bufflcient  to  defeat  the 
alleged  condonation  if  the  court  can  see  that 
the  conditional  promise  when  the  partieR 
resumed  their  married  relation,  made  by  the 
defendant,  was  not  In  good  faith  carried  out. 
so  that,  tn  view  of  ail  the  circuipstanceB,  the 
relation  of  husband  and  wife  could  not,  by 
reason  of  defendant's  fault,  be  carried  on  or 
continued.  Now,  it  ia  a  doubtful  question 
vliether,  under  these  tacts,  the  claim  of  coa- 
donation  ought  not  to  be  sustained;  but 
upon  careful  coosideration  I  liave  made  up 
my  mind  that  it  is  thie  di^  at  tlie  court  to 
overrule  that  contention,  and  to  give  the  com- 
plalnaBt  a  decree  of  divorce  on  the  ground  of 
cmelty."  The  claim  that  condcned  causes 
for  divorce  can  only  be  revived-  by  now  mis- 
conduct constituting  a  cause  tor  divorce  is  not 
sustained  by  the  authorities.  See  9  Am.  & 
Ehig.  Bnc.  Law,  82S,  and  notes.  Bishop  says: 
"All  condonation,  especially  the  implied,  is 
upon  the  condition  both  that  the  offense  shall 
not  be  repeated,  and  likewise  that  continually 
afterwards  the  party  forgiven  shall  treat  the 
other  with  conjugal  kindneas;  whereupon 
a  breach  of  the  condition  revives  the  orig- 
inal right  of  divorce."  2  Bish.  Mar.  A  Div. 
a  308.  300,  and  notes;  Tackabefry  v.  Tacka- 
berry,  101  Mich.  102,  69  N.  W.  400.  We  are 
not  fully  satisfied  that  the  condonation  was 
proved.  WbUe  the  complainant  returned  tf> 
d^endant's  abode,  the  defendant  alleges  a  re- 
fusal upon  her  part  to  cohabit  with  him;  and 
his  counsel  urge  that  she  has  not,  on  that 
account,  come  into  equity  with  clean  bands, 
inasmuch  as  she  has  refused  to  carry  out  her 
agreement.  But  this  ia  treating  condonation 
as  a  matter  of  strict  contract.  It  is  more 
properly  a  question  of  whether  the  facta  war- 
rant the  presumption  that  there  was  forgive- 
neas,  reconciliation,  and  reunion,  and  reBtora>- 
tion  of  aU  marital  rlglita.  See  Bish.  Mar.  ft 
Div.  I  271,  and  note;  Keats  v.  Keata,  1 
Swab.  *  T.  834;  9  Am.  &  Eng.  Bnc  law, 
822,  and  note.  But,  whatever  may  be 
thought  of  this  question,  we  do  not  feel  war- 
ranted in  reveralag  the  decree  of  tiw  circuit 
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lodge,  who  saw  the  wltneBsest  and  was  la  a 
more  faTonble  position  than  we  to  Judge  of 
the  mcrita  of  Uie  case.  The  decree  Is  aifinn- 
ed.  with  costs.    The  other  Justices  concurred. 


LTON  et  al.  t.  TAN  RADKN  et  al. 

(Sapreme  Conrt  of  Michigan.    April  16,  1961.) 

LBTTIIR    OF    CREDIT— 8PBC1AL    CRBOIT— FRR- 

BONAL  CONTKACT-ASaaNMBNT. 

l.At  the  leqiBest.of  A.  that  defendants  rec- 
ommend him  to  a  hank,  to  enable  him  to  get 
advances,  so  that  he  might  hold  egga  purchased 
mztU  the  price  adranced,  defendants  wrote  to 
the  bask,  stating  the  facts,  and  that  they  did 
not  think  there  was  any  risk  in  his  so  holding 
them;  adding  that  they  gnarantied  the  pay- 
ment of  drafts  drawn  by  A.  on  them,  as  they 
had  done  in  the^iMtst,  and  that  the  risk  incur- 
red ky  plaintiff  aoicMinted  next  to  nothins. 
n«ld,  that  this  was  a  letter  of  special,  and  not 
of  general,  credit,  and  could  not  be  relied  on 
by  another  bank  than  the  one  to  which  it  was 
written. 

2.  Where  a  letter  of  special  credit  was  writ> 
ten  to  a  bank  to  induce  it  to  make  advances  to 
a  certain  person  on  produce  purchased  by  him, 
on  the  bank  going  out  of  bnsiness  and  being 
saccecded  by  another  bankiiw  corporation  such 
succeeding  baak  could  not  rely  on  the  letter  of 
credit,  and  recover  from  the  writers  for  ad- 
vances made  thereon. 

Error  to  circuit  court,  Oalboun  county; 
Clement  Smith,  Judge. 

Action  by  Lottie  L.  Lyon  and  others  against 
T.  Van  Raden  and  another.  From  a  Judg- 
ment ha  plaintlfls'  txrox,  defendants  bring 
error.    Reversed. 

.Myron  H.  Nichols  (John  E.  Foley,  of  c«ub> 
sel),  fDi  appeUants.  Herbert  H.  Wlnsor  (WU- 
Uam  Hi  Porter,  ot  counsel),  for  appellees. 

HOOKEB,  J.  The  plaintUCs  are  a  co-part- 
nership which  In  October,  1807,  succeeded  la 
the  banking  business  the  First  State  Bank 
of  Homer,  a  corporation  organized  under  the 
state  baaldng  law,  which  theretofore  did 
business  in  the  village  of  Homer.  Thomas 
Aldien  was  a  local  dealer  In  eggs,  butter, 
etc  whose  habit  was  to  buy  these  products 
from  the  farmers  and  ship  them  to  New  York 
for  the  deftadants,  putting  Into  the  First 
State  Bank  of  Homer  a  draft  upon  them  for 
the  amount  of  his  biU,  with  bill  of  hiding 
attached.  The  bank  would  allow  him  to 
draw  against  this  credit,  and  would  collect 
the  draft.  The  business  was  thus  done,  or  at 
least  continued,  by  the  First  State  Bank  la 
pursuance  of  a  letter  written  by  the  defend- 
amtM,  reading  as  follows,  via.:  "New  York, 
A|vil  IB,  1887.  1st  State  Bank  of  Homer, 
Homer,  Mich.— C!«nta:  We  are  In  receipt  of 
a  letter  from  Thomas  Alcken  In  which  he  re- 
quests us  to  write  you  in  regards  to  allowing 
htan  to  draw  some  money  from  you  for  the 
purpose  of  holding  eggs  in  his  cellar.  We  do 
not  think  tho-e  lie  any  risk  at  all  in  his  hold- 
ing 5  or  600  caaea  of  eggs  In  his  cellar,  ea- 
pecially  when  they  can  be  bought  at  such  a 
Itfw  figure  as  he  can  buy  them  at  the  present 
time.    We,  of  oonrse,  guaranty  the  payment 


of  drafts  drawn  by  Mr.  Alckeo  upon  us,  as 
we  always  have  done  la  the  past,  and  any 
favors  which  you  may  show  him  we  feel 
positive  will  be  appreciated  by  him,  and  that 
the  risk  you  take  by  advancing  him  money 
amomits  next  to  nothing.  We  are,  yours,  re- 
spectfully, Van  Baden  &  Wheeler."  This 
letter  came  to  the  possession  of  the  plaintiffs, 
with  other  effects  of  the  First  State  Bank. 
It  was  written  at  the  request  of  Alcken  that 
the  defendants  recommend  him  In  some  way 
to  the  First  State  Bank,  to  enable  him  to  get 
advances  from  the  bank,  so  that  he  might 
hold  eggs  purchased,  in  his  cellar,  until  the 
mdrket  should  advance.  On  December  16, 
18ST,  Alcken  shipped  a  quantity  of  produce 
from  Homer  to  defendants,  and  at  the  same 
time  drew  a  draft  against  them  for  $1,900, 
with  bill  of  lading  attached,  and  delivered  the 
same  to  the  plaintiffs,  who  gave  him  credit 
tor  that  sum.  The  draft  was  returned  by 
defendants'  correspondent,  being  reported, 
"Payment  refused."  The  amount  was  then 
chained  against  Alcken  on  plaintiffs'  books. 
On  June  21,  1896,  this  action  was  com- 
menced by  declaration.  After  appearance 
an  amended  declaration  was  filed,  containing 
a  special  coimt  upon  a  bill  of  exdiange  and 
acceptance,  and  the  common  counts  In  as- 
sumpsit. The  general  issue  was  pleaded,  and 
upon  the  trial  the  court  directed  a  verdict 
fiNT  the  plaintlfFs. 

The  Important  question  In  the  case  arises 
from  plaintiffs'  claim  tba:t  they  had  a  right 
to  rely  upon  the  letter  written  by  the  defend- 
ants as  a  letter  of  credit,  It  being  insisted: 
First,  that,  as  soeeessora  at  the  First  State 
Bank,  they  are  entitled  to  rely  upon  the 
promise  made  to  the  bank  in  the  letter;  and, 
second,  that  the  letter  should  be  held  a  gen- 
eral letter  of  credit,  good  In  favor  of  any  one 
who  should  pay  or  buy  drafts  made  by  Alck- 
en upon  defendants  In  reliance  upon  it,  and 
an  aceeptance  of  drafts  drawn.  We  are  of 
the  opinion  that  this  cannot  be  called  a  gen- 
eral letter  of  credit:  First.  The  circumstan- 
ces under  which  it  was  given  do  not  Indicate 
that  sneh  a  letter  of  credit  was  within  the 
contemplation  of  the  parties,  as  all  go  to  show 
that  It  was  solicited  and  given  to  enable 
Alcken  to  obtain  advances  from  the  First 
State  Rank,  and  no  one  else.  Second.  The 
letter  states  the  object  for  whldi  It  was 
asked,  viz.  to  Induce  the  bank  to  allow  Alcken 
to  draw  some  money  from  the  bank  for  the 
purpose  of  holding  eggs  in  his  cellar.  In  the 
same  connection  they  said  they  would  guar- 
anty the  payment  of  drafts  drawn  by  Alcken 
upon  them,  as  they  always  bad  done  in  the 
past.  It  appeans  to  be  conceded  that  in  a 
doubtful  case  the  Intent  of  the  parties  Is  to 
be  determined,  for  the  purpose  of  ascertain- 
ing whether  the  instrument  is  a  general  or 
special  letter  of  credit  We  think  the  letter 
Is  not  amblguoaa,  but  If  It  were  so  the  Intent 
seems  apparent  Hence  there  is  no  occasion 
for  a  discussion  of  the  authorities  applicable 
to  letters  of  doubtful  character.     We  must 
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bold  It  to  be  a  special  letter  of  credit.  Tbla 
being  so,  the  case  must  turn  upon  the  right 
of  the  plaintiffs  to  assert  that  this  contract 
was  made  with  them.  While  the  larger  In- 
terest of  both  concerns  belonged  to  the  same 
persons,  first  as  stockholders  In  the  State 
Bank,  and  afterwards  as  co-partners,  the  con- 
cerns were  different  persons  In  the  law.  The 
record  does  not  dlsclase  how  the  bank  trans- 
ferred Its  assets  to  the  co-partenrshlp,  and  It 
makes  little  difference  how  It  was  done.  The 
corporation  went  out  of  existence,  and  with  It 
all  its  rights  which  were  not  assignable.  The 
defendants  bad  made  >  contract  of  guaranty, 
upon  which  the  bank  was  authorized  to  rely 
and  act,  but  the  contract  was  personaL  It 
could  not  by  delivering  the  letter  to  another, 
create  any  such  contract  rights  between  such 
other  and  the  defendants.  We  think  it  waa 
material  for  the  defendants  to  show  fraud 
on  the  part  of  the  plaintiffs  in  accepting  and 
'  sending  the  draft  contrary  to  the  direction 
of  Aicken,  if  such  proof  was  offered. 

It  la  unnecessary  to  discuss  other  questions. 
The  Judgment  is  reversed,  and  a  new  trial 
ordered.    The  other  Justices  concurred. 


HARRIS  T.  OHAMBERIiAIN. 
(Supreme  Oautt  of  Midiigan.    April  16,  iSOt.) 

CONTRACTS-POSTUASTBR  -  AFPOINTMBNT  — 
CONSIDERATION— VALIDITY— CLAIM  —  OIVAL 
A8SIONHBNT  —  PETITION  —  AMENDMENT  — 
BVIDBNCB-COHPBTENOT. 

1.  A  contract  in  considetmtion  that  idaintiff 
•ecnre  defendant's  appointment  as  postmaster 
is  void,  as  against  public  policy. 

2,  Where  an  implied  contract  existed  for  the 
payment  of  a  stock  of  goods,  an  oral  assign- 
ment of  the  claim  was  valid. 

8.  Wher*  an  action  is  brought  tir  the  assignee 
of  a  claim  for  the  price  of  a  stock  of  goods, 
and  the  allegation  of  assignment  was  insuffl- 
eient,  it  was  within  the  power  of  the  court  to 
permit  an  amendment. 

4.  Where  defendant  in  an  action  for  the  price 
of  a  stock  of  goods  alleged  that  he  had  paid 
the  price  in  garnishment  proceedings,  it  waa 
competent  to  show  that  the  money  alleged  to 
have  been  paid  over  in  the  garnishment  pro- 
ceedings was  still  within  defendant's  control. 

Error  to  circuit  court,  Antrim  county; 
Frederick  W.  Hayne,  Judge. 

Action  by  Thomas  O.  Harris  against  Oy- 
renus  Chamberlain.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  brings  error. 
Reversed. 

Nelson  C.  Weter,  for  appellant  M.  W. 
Xewkirk,  for  appellee. 


HOOKER,  J.  Caar^ice  L.  Harris,  being 
owner  of  a  stock  of  goods  at  Eastport  Mich., 
and  also  postmaster  at  that  place,  sold  and 
delivered  them  to  the  defendant  according  to 
the  terms  of  a  writing  signed  by  the  parties, 
a  copy  of  which  was  served  with  the  dec- 
laration in  the  case.  The  writing  and  in- 
doraementi  npon  the  same  at*  aa  follows, 
yii.: 


'Eastport  Mich..  March  22,  1898.  An 
Agreemoit  between  C.  L.  Harris  and  O. 
Chamberlain.  Furthermore,  C.  L.  Harris 
does  agree  to  sell  to  C.  (Thambeiiain  all  fix- 
tures below  named  for  the  sum  of  $135.00. 
Furthermore,  all  salable  goods  in  the  store 
at  the  cost  price,  less  the  freight  C.  Cliam- 
berlain  does  agree  to  pay  C.  L.  Harris  $200. 
or  as  much  more  as  he  can;  the  remainder 
to  be  paid  on  or  before  one  year  from  date. 
This  money  is  to  be  paid  as  soon  as  O.  U 
Harris  gets  the  post  office  for  C.  Chamber- 
bin.  Safe,  large  scales,  two  counters,  stove 
and  fixtures,  1  desk,  1  counter,  shelving, 
three  show  cases,  8  lamps,  post  office  and  fix- 
tures, telephone,  8  fork  racks,  cash  drawer, 
bolt  bin,  little  desk,  looking-glass,  whip  rack, 
0  spit  boxes,  stovepipe^  hammer,  wrench, 
screw  driver,  nail  puller,  oil  faucets,  2  twine 
holders,  snow  shovel,  tobacco  poor  box.  6  oil- 
tank  measures  and  funnels,  8  glass  cans  and 
Jars,  all  wood,  tobacco  cutter,  inkstand.  C. 
L.  Harris.    C.  Chamberlain." 

And  on  which  Instrument  are  the  follow- 
Ing  Indorsemente: 

"Eastport  Mich.,  March  28.  Received  of 
(3.  Chamberlain  one  hundred  dollars  on  the 
within  contract    [Signed]    O.  L.  Harris. 

"Fixtures  as  above  agreed  upon,  f  135.00; 
Inventory  of  stock  of  goods  as  per  contract, 
$552.42;  total  amount  of  flxtures  and  goods 
as  per  contract  $687.42.  [Signed]  C  L.  Har^ 
rls.    C.  Chamberlain. 

"Eastport,  Mich.,  July  14,  18D8.  Received 
on  the  within  contract  one  hundred  dollars, 
a  L.  Harris." 

An  action  of  assumpsit  was  brought  by  the 
plaintiff  (he  being  the  father  of  Clarence  L. 
Harris)  to  recover  the  amount  -alleged  to  be 
due  ux)on  said  sale  and  for  one  m'  two  other 
shall  Items.  His  declaration  alleges  that  pre- 
vious to  the  commencement  of  suit  he  be- 
came the  assignee  of  a  writing  made  between 
Clarence  L.  Harris  and  the  defendant  a  copy 
of  which  was  stated  to  be  attached  to  the 
declaration,  and  of  an  acccount  due  from 
defendant  to  C.  Ia  Harris.  Then  followed 
the  usual  common  counts  and  a  copy  of  the 
writing.  A  plea  of  the  goieral  issue  waa 
filed,  accompanied  by  a  notice  that  prior  to 
the  commencement  of  the  action  the  defend- 
ant bad  no  notice  of  the  assignment  and 
that  he  had  been  released  and  discharged 
from  the  obligatiop  of  said  writing,  by  a  Jus- 
tice of  the  peace  named.  In  several  garnish- 
ment proceedings  therein  enumerated  and 
set  forth.  A  bill  of  particulars  was  filed, 
setting  up  the  various  Items  sold,  and  tbeli 
respective  values.  A  trial  was  had  before  a 
Jury,  who  rendered  a  verdict  for  the  plain- 
tiff, and  defendant  has  brought  error. 

Objections  made  to  the  introductimi  of  ctI- 
dence  raised  the  following  two  qnestlona 
early  in  the  proceedings,  vix.:  First  that 
the  declaration  shonid  have  been  special, 
and  that  the  common  counts  were  not  appro- 
priate to  the  case;  second,  that  the  assign- 
ment was  not  alleged.     It  was  also  urged 


Hteh.) 


8ABTWELL  ▼.  YOUNG. 


729 


that  the  coDtract  was  oppoeei  to  public  pol- 
icy, and  void,  because  It  attempted  to  dis- 
pose of  a  public  office,  which  It  was  claimed 
the  testlmooy  at  the  plaintiff's  witness  show- 
ed was  the  main  inducement  for  the  pur- 
chase. A  reasonable  interpretation  of  this 
contract  would  be  that  $200  should  be  iMild 
at  all  events  as  soon  as  C.  L.  Harris  should 
cause  the  defendant  to  be  appointed  post- 
master, and  the  remainder  within  the  year. 
Obvloosly  it  was  expected  that  such  appoint- 
ment wonld  be  made  before  the  expiration 
of  the  year,  and  it  Is  plainly  Implied  that  it 
was  part  of  the  arrangement  that  Eiarris 
should  procure  such  appointment.  More- 
over, the  testimony  of  both  parties  to  the  con- 
tract shows  that  it  was  so  agreed,  and  the 
appointment  was  procured.  We  have  no 
doubt  that  this  arrangement  was  made  in 
the  sappositlon  tiiat  it  was  not  unlawful, 
but  the  authorities  are  uniform  that  it  was 
illegal  and  made  the  contract  wholly  void. 
See  15  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  967; 
Snyder  t.  WiUey,  33  Mich.  483;  Lyon  v.  Wal- 
do, 36  Mich.  368;  Association  v.  Hoyt,  46 
Mich.  478.  9  N.  W.  497.  Therefore  the  ver- 
dict cannot  be  sustained.  The  contract  be- 
ing void,  the  title  to  the  goods  did  not  pass 
under  it.  Whether  a  recovery  for  their 
value  may  be  had  under  the  common  counts, 
we  do  not  determine,  as  the  subject  is  not 
fully  discussed  by  counsel  in  their  briefs. 
We  have  no  doubt  that  an  oral  assignment 
for  the  claim  for  these  goods  would  be  valid, 
if  it  can  be  said  that  an  Implied  contract  ex- 
ists to  pay.  for  them,  and  that,  if  the  allega- 
tion of  assignment  is  insufficient.  It  is  with- 
in the  power  of  the  court  to  permit  an 
amendment  We  think  It  was  competent  to 
show  that  the  money  alleged  to  have  been 
paid  over  in  the  garnishment  proceedings 
was  still  within  defendant's  control,  if  such 
was  the  fact  The  Judgment  Is  reversed,  and 
a  new  trial  ordered.  The  other  Justices  con- 
curred. 


SABTWELL  v.  T0T7NG  et  al. 
(Snprwne  Ooart  of  Michigan.    April  16,  1901.) 

APPBAL  AND  ERROR— COURT  BOUND  P.T  REC- 
ORD —  CANCBLLATION  OF  DBBDS  — TENANT 
NOT  BSTOFPED  FROM  CLAIMING  TITLE. 

1.  In  a  proceeding  in  equity  to  have  certain 
deeds  set  aside,  a  contention  on  appeal  that 
the  orl^nal  bill  did  not  state  a  canse  of  action, 
and  that  It  had  been  dianged  since  the  hearing 
of  the  cause,  was  withont  merit,  where  the  bill 
accompanying  the  record  states  a  canse  of  ac- 
tion, as  the  conrt  is  governed  by  the  record  as 
retnmed. 

2.  Where  the  owner  of  premises  after  con- 
veying the  same  agreed  to  pay  rent,  withont 
prejudice  to  her  rights,  pending  the  hearing  of 
a  salt  to  have  the  conveyance  set  aside,  the 
continued  occupancy  and  payment  of  rent  will 
not  estop  her  from  asserting  title  in  herself  as 
against  the  lessor. 

Appeal  from  circuit  court,  Kent  county.  In 
chancery:   Alfred  Wolcott  Judge. 
Bill  by  Jennie  Sartwell  against  William 


S.  Toong,  impleaded  with  others,  to  have 
certain  deeds  set  aside.  From  a  decree  in 
favor  of  the  plaintiff,  defendant  William  B. 
Yoong  appeals.    Affirmed. 

Everett  D.  Comstocli:,  for  appellant  Na- 
than P.  Allen  and  B.  0.  Watkins,  for  appel- 
lee. 

MOOBB,  J.  The  complainant  was  the 
owner  of  a  house  and  lot  in  Orand  Rapids 
which  she  deeded  to  Charles  Stewart  No- 
vember 7,  1899.  Stewart  deeded  the  house 
and  lot  to  defendant  Young  November  24, 
1899.  At  the  time  the  last-mentioned  deed 
was  made  the  complainant  was  still  in  pos- 
session of  the  premises,  and  Young  knew 
she  was  in  possession.  This  case  was  be- 
gun to  have  both  deeds  set  aside;  The  com- 
plainant claimed  that  she  was  Induced  to 
make  the  deed  to  Stewart  for  a  deed  of  40 
acres  of  land  in  Montmorency  county,  which  '^ 
was  represented  to  be  heavily  timbered  with 
beech  and  maple  timber,  when  in  fact  it 
was  worthless  pine  barren  plains.  A  de- 
cree was  made  in  her  favor.  Defendants 
Brace  and  Stewart  ao  not  appeal. 

The  defendant  Young  urges  several  reasons 
why  the  decree  should  not  stand.  One  of 
them  is,  the  bill  of  complaint  does  not  set 
forth  a  cause  ot  action.  The  brief  of  coun- 
sel states  the  original  bill  of  complaint  has 
been  changed  since  the  hearing  of  the  cause 
in  the  court  t>elow.  No  motion  has  been 
made  for  a  correction  of  the  record.  The 
bill  of  complaint  accompanying  the  record 
signed  by  the  circuit  Judge  states  a  cause  of 
action,  and  we  must  be  governed  by  the 
record  as  returned. 

It  is  claimed  complainant  leased  the  premi- 
ses of  defendant  Young,  and  thereby  assum- 
ed the  relation  of  his  tenant  and  is  estopped  • 
from  anestioning  his  title.  This  claim  is 
based  upon  a  lease  dated  February  6,  1900^ 
signed,  "Jennie  Sartwell,  by  N.  P.  Allen, 
Her  Attorney,"  which  lease  is  not  signed  by 
defendant  Young  at  ail.  At  the  time  this 
paper  was  given,  this  litigation  was  pend- 
ing. Mr.  Watkins  tesUfied  that  Mr.  GoodelL 
acting  for  defendants,  was  proposing  to  eject 
the  complainant  from  the  property  and  turn 
her  into  the  street;  that  she  at  that  time  was 
very  poor,  and  was  sick  and  suffering  from 
a  stroke  of  paralysis,  and  that  common  hu- 
manity should  prevent  her  being  turned  into 
the  street,  and  that  he  advised  that  she  pay 
rent  from  the  time  of  the  dissoIutlMi  of  the 
injunction,  pending  the  hearing  of  the  case, 
and  that  it  was  to  be  without  prejudice  to 
her  rights  in  the  case;  and  that  was  the  ar- 
rangement The  hearing  was  had  In  this 
case  In  open  court,  and  began  April  24, 1900^ 
It  Is  Impossible  to  believe,  from  the  testi- 
mony and  the  action  of  the  parties,  that  any 
of  them  supposed  the  relation  of  landlord 
and  tenant  was  created  by  what  was  done 
In  relation  to  Mrs.  Sartwell  remaining  in 
the  house  pending  this  litigation.    Mrs.  Sart- 
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weO  dM  not  go  into  poaseMlon  by  vlrtne  at 
tkfr  iMK.  Sb»  was  already  In  poescarioB, 
•BsarttBg  title  tn  herself,  and  it  was  distinct- 
ly agreed  Bbe  waa  not  to  waive  ber  riffaft 
to  do  80  by  wbat  was  done.  We  do  not 
tblDb  she  Is  estopped  by  wbat  was  done. 

On  the  part  of  the  complainant  It  Is  clalm- 
«d  that,  because  Mr.  Toung  linew  tlie  com- 
plainant was  In  possession  of  the  premises, 
he  cannot  be  considered  a  bona  fide  pur- 
chaser; that  the  following  excerpt  from  Rood 
T.  Chapin,  Walk.  Cfa.  79,  disposes  of  this 
case  In  faror  of  complainant:  "Where  a 
person  purchases  premises  in  possession  at 
another  perseo,  and  tie  Is  aware  of  that 
fact  at  the  time  he  purchases,  that  is  suffi- 
cient notice  to  him  of  the  right  of  the  per^ 
son  tn  pouesslon;  and  he  must  take  the 
premises  subrject  to  all  equitleB  exteting  be- 
tween ht»  grantor  and  the  person  in  posses- 
sion,"—eitlng,  also,  lIcKee  v.  Wilcox,  11 
Uich.  360;  DIsbrow  v.  Jones,  Har.  48;  Nor- 
ris  ▼.  Showerman,  2  Doug.  16;  Woodard  r. 
Clark,  U  MI<^.  104;  Fisher  t.  Forbes,  22 
Mich.  404;  Bvssell  t.  Sweeeey,  Id.  236;  and 
Other  cases.  It  te  insisted  by  defendant  the 
case  is  not  controlled  by  the  casea  dtsd  by 
cenptolMint,  bvit  Inasmuch  as  the  cmnplaln- 
ant  is  "the  timnedlate  grantor  of  appellsBf s 
pwdeecsoer  In  titte,  whea  she  delivered  her 
deed  to  her  grantee  she  parted  with  ber 
right  to  possession:  and  when  appellant 
foDBd  that  deed  of  record  he  was  justified 
in  assuming  tbat  such  possession  was  co»- 
•Istent  with,  and  not  adverse  to,  her  recordr 
«d  coDveyance,"— citing  Bloomer  v.  Hender- 
son, S  Mich.  404,  and  other  cases.  For  the 
porposes  at  this  case.  It  Is  not  necessary  to 
-attempt  to  pass  upon  the  claims  of  counsel. 
When  ooe  examines  the  record  carefnlly,  and 
espcelany  the  testimony  of  Mr.  Toung,  takoa 
in  connectioB  with  his  conduct  suheequcnt  to 
his  taking  the  deed,  and  the  attitude  of  the 
three  defendants  towards  each  other  all 
through  this  lltlgaUoc,  It  Is  Impossible  to  es- 
cape the  conclvsloo  that  he  was  not  a  bona 
'fide  purchaser  of  this  property,  but  that  all 
three  defendanta  were  acting  together.  The 
-decree  is  afllnued,  with  costs.  The  other 
justloee  concurred. 


aUSTOT  T.  COMMISSIONER  OF  STATE 
LAND  OFFICE. 

■(Sapreme  Ooort  of  Michigan.    April  16,  1901.) 

PVBUC     LANDS'-aWAJKP    LANDS— RBSRRVA- 
nON  FBOM    SALE— RB8ALB— RIGHT   TO 

PURCHASE-MANDAMUS. 
Oomp.  Laws,  §{  1311,  1312.  provide  that 
state  lands  which  have  been  withdrawn  from 
-the  market  Bfaall  not  be  the  subject  of  private 
entry  or  purchase  nntil  published  notice  tliat 
-they  are  again  subiect  to  mtry  and  sale  has 
been  given  oy  the  land  commissioner.  Section 
1447  places  swamp  lands  nnder  snpervision  of 
the  commissioner  of  the  land  office.  Pab.  Acts 
1887,  No.  169,  required  tne  board  of  control 
of  the  state  swamp  lands  to  set  aside  6,000 
-acres  of  swamp  lands  within  60  days  of  the 


passage  of  the  act,  for  tii*  punoM  of  improv- 
ing a  certain  river.  Within  socn  time  the  land 
commissioner  withdrew  certain  swamp  lands 
from  the  marlcet,  bat  the  board  of  control  did 
not  pass  a  formal  resolation  to  that  effect, 
thoegh  the^  Icnew  and  approved  of  the  action 
of  the  commissioner.  Held,  tbat  the  failure  of 
the  board  to  pass  sach  resolution  would  not  an- 
thoidze  a  sale  of  the  lands  ontii  they  were 
placed  on  the  marlcet  for  sale  to  the  highest 
bidder,  by  publication  of  notice  theivof.  ana 
hence  mandamus  would  not  lie  to  compel  the 
commissioner  to  issu^  a  deed  therefor  on  the 
payment  of  the  price  of  swamp  land. 

Original  mandamus,  on  the  relation  (tf 
Henry  K.  Gustln,  against  the  commissioners 
of  the  state  land  office,  to  compel  a  convey- 
ance of  certain  swamp  lands.    Writ  denied. 

VniUam  R.  Kendrick,  fbr  relator.  Horace 
M.  OreB,  Atty.  Gea.,  Csr  res(>ondent. 

MOORB,  J.  The  relator  ffled  his  petition 
for  a  writ  of  mandamus  to  compel  the  re- 
Bi>ondent  to  convey  to  him  upwards  of  1,000 
acres  of  what  Is  known  as  "state  swamp 
land,"  for  which  he  had  tendered  tbe  re- 
spondent {1.25  an  acre.  The  respondent  has 
made  answer  to  the  petition.  The  material 
parts  of  the  answer  are  as  follows:  "That 
as  to  the  allegation  contained  In  paragraph 
4  of  said  petition,  tlils  respondent  says  that 
by  reason  of  the  fact  that  said  lands  were 
not  subject  to  private  sale  at  the  time  of 
said  relator's  application  therefor,  he  refus- 
ed to  issue  to  said  reietor  a  certlflcate  of 
purchase  In  accordance  with  his  said  appli- 
cation; and  this  respondent  denies  that  said 
relator  was  entitled  to  a  certlflcitte  at  pur- 
chase, which,  upon  presentation  to  the  sec- 
retary of  stote,  would  entitle  him  to  a  pat- 
ent for  said  lands.  This  respondent  farther 
answering,  and  showing  cause  why  he 
should  not  be  compelled  to  accept  tbe  said 
application  of  relator,  and  to  issne  a  certifi- 
cate for  the  purchase  of  said  lands  pursuant 
thereto,  says  that  Act  No.  169  of  the  Pub- 
lic Acts  of  1887,  being  an  act  to  provide  for 
tbe  appropriation  of  five  thousand  acres  of 
state  swamp  land  for  the  purpose  of  clean- 
ing out  Shiawassee  river.  In  the  county  of 
Saginaw,  authorized  and  empowered  the 
board  of  control  of  Mate  swamp  lands  of  this 
stote  to  appropriate  five  thonsand  acres  of 
state  swamp  lands  in  the  Lower  Peninsula 
for  the  puri>ose  mentioned  In  the  title  of  s:a'd 
act;  tbat  a  meeting  of  the  board  of  con- 
trol of  state  swamp  lands  for  the  purpose  of 
considering  the  pFOvialons  of  said  act  was 
held  on  the  Ist  day  of  July,  A.  D.  1897,  at 
which  time  this  respondent  waa  chairman  of 
tbe  board  of  control  of  state  swamp  lands  in 
this  state,  and  was  authorized  by  said  board 
to  make  an  examination  of  said  proposed  tm- 
proremeut  provided  for  by  said  act;  that 
prior  to  the  next  meeting  of  said  bo«rd  of 
control,  which  was  held  on  the  2&th  day  of 
July,  1807,  this  respondent  by  virtue  of  the 
power  and  authority  in  him  vested,  as  com- 
missioner of  the  state  land  office,  over  the 
public  lands  of  tbe  stote,  reserved  and  with- 
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-drew  fTDm  market  for  tb*  purpose  of  aaM 
Act  No.  100  five  thousand  acres  of  state 
•wamp  land,  of  which  tbe  one  thousand  and 
tarty  acres  described  in  relator's  petition 
was  a  part,  and  authorized  and  dlreeted  the 
-chief  clerk  of  tlie  Land  commtagloner's  office, 
who  was  also  dark  of  the  board  of  control 
of  state  swamp  lands  In  this  state,  to  dealg>- 
oate  in  writing  upon  tbe  tales  plats  In  the 
office  of  the  commissioner  of  the  state  laad 
oCEIce  the  said  lands  were  resen-ed  and  with- 
drawn from  market  for  the  purposes  ot  said 
Act  No.  lee,  and  that  all  of  the  lands  de- 
scribed In  relator's  petition  were  so  with- 
drawn from  market,  and  reserved  for  the 
parposes  of  said  Act  No.  168,  together  with 
etber  lands,— In  all,  flre  thousand  acres,— all 
•f  which  was  done  with  the  knowledge  and 
approval  of  the  several  members  of  said 
board.  This  respondent,  further  answering, 
says  that  at  the  meeting  of  the  board  of 
control  of  state  swamp  lands  of  this  state 
k«ld  OB  the  29th  day  of  July,  18&7,  the 
•aid  chief  cl«'k  of  the  land  commission- 
er's office,  who  was  also  clerk  of  said  board 
ef  control,  as  dhrected  by  this  respondent, 
reported  to  said  board  that  the  lands  de- 
scribed in  relator's  petition,  together  with 
other  lands,  in  all  amonntlnff  to  five  thoa- 
eand  acres,  had  been  withdrawn  from  mar- 
ket and  re6er\ed  pending  farther  action  of 
said  board  relative  to  the  provisions  of  said 
Act  No.  160;  that  a  ctfpy  of  the  official  rec- 
ords of  the  minutes  of  the  several  meetings 
of  said  board  ot  control  relattve  to  the  pro- 
visions of  said  Act  No.  169  is  attached  to 
«nd  made  a  part  of  this  answer,  and  marked 
'Exhibit  A.'-  This  respundent,  further  an- 
swering, says  that  under  and  by  virtue  of 
Che  pow«:  and  authority  in  him  vested  by  the 
laws  of  this  state  with  respect  to  the  pnbllc 
lands  of  this  state,  the  lands  described  in  re- 
later'a  petition  were  by  him  withdrawn  from 
market,  and  that  said  lands  by  virtue  of 
sncb  withdrawal  were  not  subject  to  pii- 
vate  sales  until  again  restored  to  market  in 
accordance  with  the  requirements  and  provi- 
sions of  Act  No.  21  of  the  Public  Acts  of 
1873,  being  sections  1311  and  1314,  inclusive^ 
ot  the  Oomplled  Laws  of  1897.  This  respond- 
ent, farther  answering,  says  that  said  lands 
were  actnally  withdrawn  from  market  by 
this  respondent,  which  fact  was  recorded 
upon  the  sales  plats  of  the  office  of  the  c(Hn- 
mlssloner  of  the  state  land  office,  and  have 
been  so  treated  and  held  in  reserve  for  a  pe- 
riod ot  over  three  years,  during  which  period 
the  value  of  said  lands  baa  greatly  increused, 
and  that  they  are  now  worth  in  the  opan 
matket  mnch  more  than  one  dollar  and  twen- 
ty-five cents  per  acre;  that  many  applica- 
tions have  be«i  made  to  purchase  said  landa 
prior  to  the  said  appllcatlMi  of  relator,  dur- 
ing the  time  they  were  so  withheld  from 
market,  and  therefore  they  should  only  be 
restored  to  market  in  aocotdance  with  the 
ptovMons  of  the  statute  expressly  relating 
tbcrete;  that  te  restore  said  lands  to  market 


at  private  sale  at  one  dollar  and  twentr-Ave 
cents  per  acre  would  result  in  great  loea  ta 
the  people  of  the  state  of  Hichlgan."  The 
exhibits  attached  to  the  answer  show  that 
at  a  meeting  of  the  board  ot  control  ot 
state  swamp  lands  held  July  1,  1807,  amouff 
oth^  things  the  following  appears  upon  the 
mlnatee:  "Senate  bill  No.  370,  authorizing 
the  appropriation  of  5,000  acres  of  state 
swamp  land  for  the  Improvement  of  the 
Shiawassee  river,  tit  Saginaw  county,  was 
read  by  the  secretary.  Hon.  B.  Colvlu, 
Judge  Wilbur,  and  Geo.  B.  Brooks,  l>eing 
present;  exhibited  a  map  of  the  tetritoty  ob- 
stmcted,  and  explained  tbe  situation."  The 
miautes  of  a  meeting  held  Jaly  29th  contain 
the  following:  "Oommi^-sloner  Froich  re- 
ported that  he  had  attempted  to  examine 
the  terrltoi7  of  the  proposed  ImpcovesBents 
of  the  Shiawassee  river,  and  visited  Saginaw 
on  July  7th  for  that  purpose,  but  that  on 
account  of  the  extreme  hot  weather  prerall- 
ing  at  that  time,  postponed  the  examination 
until  some  more  favorable  time  in  the  fu- 
ture, and  expressed  the  opinion  that  unless 
the  general  government  made  certain  pro- 
posed Improvements  below  where  the  state 
Improvement  was  proposed.  It  would  be  use- 
less to  carry  out  tbe  provisions  ot  the  act 
flruthorizlng  sncfa  improvement  •  •  * 
The .  secretary  reported  that  a  list  of  lands 
selected  for  the  payment  <^  the  Shiawassee 
rtrer  Imprvrement  had  been  submitted,  and 
tbe  lands  reserved  pending  further  action  by 
tbe  board."  At  a  meeting  ot  the  board  held 
October  12,  1806,  the  following  appeared: 
"Commissioner  French  made  a  report  ot  his 
examination  of  tbe  territory  to  be  affected 
by  the  proposed  improvement  et  Shiawassee 
river,  as  follows:  'Examined  river  from  vi- 
cinity ot  St  Cluirles  downstream,  and  fonnd 
it  filled  with  driftwood,  which  in  high  wa- 
ter so  obstructs  the  fiow  of  water  as  to  cause 
the  stream  to  overflow  its  banks  and  cover 
a  large  territory  of  good  land  with  water, 
to  Its  great  detriment  This  should  be  over- 
come by  removing  the  driftwood  from  the 
channel,  thereby  greatly  benefiting  the  sec- 
tion now  annually  overflowed.'  Comrndssion- 
er  French  recommended  the  appropriation  as 
authorized.  Mr.  Steel  moved  that  the  ap- 
propriation of  5,000  acres  of  swamp  land  au- 
thorized by  the  act  be  made.  Mr.  Oardnw 
seconded  this  motion,  which  then  prevailed. 
Moved  by  Mr.  Steel,  seconded  by  Mr.  May- 
nard,  that  the  details  necessary  to  carry  the 
Intent  of  tbe  act  into  effect  be  placed  in  the 
bands  of  the  chairman  of  tbe  board,  which 
motion  prevailed."  At  a  meeting  held  Sep- 
tember 26,  1900,  tbe  board  voted  to  discon- 
tinue any  further  action  under  Act  Na  109. 
This  action  brought  out  a  petition  from  reel- 
dents  of  tlie  Saginaw  valley,  and  another 
meeting  of  the  board  was  held  November 
28,  1900,  and  a  hearing  was  given  to  the 
parties  Interested,  and  the  action  ot  the 
board  taken  S^tembe^^^|]i^^^  reconsid- 
ered* 
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It  1b  now  claimed  that,  because  tbe  rec- 
ords of  the  board  of  control  do  not  show  a 
formal  resolution  to  appropriate  these  lands 
within  60  days  after  Act  188  was  given  ef- 
fect, there  has  been  no  legal  withdrawal, 
and  the  relator  is  entitled,  as  a  matter  of 
right,  to  buy  these  lands.  The  statutes  do 
not  provide  Just  what  formal  action  shall  be 
taken  by  the  board  of  control  in  order  to 
appropriate  the  lands  and  withdraw  them 
from  the  market  We  take  It,  there  can  be 
no  question  but  the  legislature  have  the 
right  to  withdraw  the  swamp  lands  from 
sale  at  any  time.  When  we  seek  to  construe 
the  statutes  in  relation  to  the  swamp  lands, 
we  should  not  consider  them  separately,  but 
treat  them  as  all  bearing  upon  one  subject, 
and  as  constituting  one  system,  and  each 
law  as  explanatory  of  the  other.  People  t. 
Prltchard.  17  Mich.  260.  Nor,  where  It  Is 
apparent  from  the  record  that  the  officials 
having  control  of  public  lands  have  attempt- 
ed to  take  action  authorized  under  a  given 
act  of  the  legislature,  should  we  be  unduly 
technical  in  looking  for  Irregu'.aritles  which 
will  defeat  the  purpose  of  the  law,  and  re- 
sult In  giving  to  private  parties  a  large  tract 
of  land  belonging  to  the  state  for  one-third 
Its  value.  Section  1200,  Oomp.  Laws,  gives 
the  commissioner  of  the  land  office  general 
charge  and  supervision  of  all  the  lands  be- 
longing to  the  state.  Section  1447,  Comp. 
Laws,  places  the  swamp  lands  under  his  su- 
pervision. Other  sections  of  the  statute  im- 
pose upon  the  board  of  control  of  swamp 
lands,  of  which  board  the  land  commissionel' 
is  chairman,  certain  duties,  and  confer  upon 
them  certain  powers,  in  relation  to  which  It 
is  not  necessary  to  speak  in  detalL 

Act  No.  169  reads  as  follows: 
"An  act  to  provide  for  the  appropriation  of 
five  thousand  acres  of  state  swamp  land, 
for  the  purpose  of  cleaning  out  Shiawassee 
river  in  the  county  of  Saginaw. 
"Section  1.  The  people  of  the  state  of  Mich- 
igan enact,  that  the  board  of  control  of  state 
swamp  lands  of  this  state  be  and  they  are 
hereby  authorized  and  empowered,  and  It 
shall  be  their  duty,  within  sixty  days  after 
the  taking  effect  of  this  act,  to  appropriate 
five  thousand  acres  of  state  swamp  lands  In 
the  Lower  Peninsula,  vacant  and  not  appropri- 
ated, to  any  specific  purpose,  for  the  purpose 
of  cleaning  out  the  channel  of  Shiawassee  river 
in  Saginaw  county,  where  necessary  to  aid  In 
draining  and  reclaiming  swamp  and  overfiow- 
ed  lands  adjacent  thereto.  Said  lands,  when 
thus  appropriated,  shall  be  selected  within 
sixty  days  after  this  act  takes  effect,  and 
no  swamp  land  script  shall  issue  therefor, 
and  shall  be  taken  out  of  the  market  for  the 
purposes  of  this  act  and  shall  not  be  used 
except  in  carrying  out  the  purpose  above 
specified:  provided,  that  such  work  shall  be 
done  and  the  expenditure  of  such  appropria- 
tion be  made  in  pursuance  of  the  provisions 
of  the  law  now  In  force  relative  to  the  con- 
struction of  state  roads  and  ditches,  under 


the  supervision  and  control  of  the  commis- 
sioner of  the  state  land  ofiice  and  the  board 
of  contnd  of  state  swamp  lauds." 

A  portion  of  section  1406,  Comp.  Laws, 
reads  as  follows: 

"The  governor,  secretary  of  state,  auditor 
general,  state  treasurer,  attorney  general  and 
commissioner  of  the  state  land  aSice,  shall 
constitute  a  board  of  control,  and  shall  have 
power,  and  it  shall  be  their  duty,  whenever 
In  their  Judgment  the  public  Interest  shall 
require  it,  to  suspend  the  surveys  or  opera- 
tions on  any  of  said  roads,  or  those  of  any 
ronds  to  be  hereafter  constructed  under  the 
provisions  of  tliis  act,  and  to  direct  re-sur- 
veys, with  a  view  to  the  selection  of  more 
fit  and  convenient  localities  for  the  road,  and 
to  direct  from  time  to  time,  what  work  shall 
be  commenced,  suspended  or  discontinued, 
and  to  extend  the  time  for  completing  the 
work  of  any  contract,  and  to  correct  all  errora 
In  contracts." 

Prior  to  July  28,  180T  the  chief  clerk  of 
the  land  oSice,  acting  in  accordance  with  the 
instructions  of  the  commissioner  of  the  state 
land  oflHce.  and  pursuant  to  his  determination 
to  withdraw  from  market  and  reserve  the 
lands  from  sale.  Indicated  such  withdrawal 
and  reservation  upon  the  sales  plats  of  sold 
state  swamp  lands  in  the  office  of  the  com- 
missioner of  the  state  land  office,  by  marking 
in  lead  pencil  the  letters  "S.  R."  on  each 
tract  so  selected,  as  he  was  directed  by  the 
commissioner  of  the  state  land  office  so  to  do. 
The  letters  "S.  R."  were  placed  upon  the 
sales  plats  In  tlie  office  of  the  commissioner  of 
the  state  land  office  for  the  express  purpose 
of  showing  on  said  plats  the  lands  had  been 
withdrawn  from  the  market  by  the  coounis- 
sioner,  and  reserved  for  cleaning  out  Shia- 
wassee liver,  under  and  In  accordance  with 
the  provisions  of  said  Act  No.  168.  The  fact 
that  these  lands  were  withdrawn  was  report- 
ed to  the  board  at  its  first  meeting  after  they 
were  withdrawn.  Their  conduct  then  and 
subsequently  shows  very  clearly  that  they 
had  knowledge  of  what  was  done,  and  ap- 
proved of  it,  and  supposed  the  action  of  the 
land  commissioner,  the  chief  clerk,  and  them- 
selves had  resulted  in  withdrawing  these 
lands  from  the  market  They  were  in  fact 
withdrawn  from  market  Persons  who 
sought  to  buy  them  were  not  permitted  to  do 
so.  In  the  meantime  they  have  increased  In 
value  so  they  are  worth  several  times  what 
they  were  when  withdrawn.  It  was  made 
the  duty  of  the  board  of  control  to  appropri- 
ate these  lands.  They  undertook  to  do  so, 
and  siq)posed  they  had  appropriated  them. 
Their  action  resulted  in  the  lands  being,  as  a 
matter  of  fact  withdrawn  from  market  To 
provide  for  like  contingencies  as  this,  section 
1311,  Comp.  Laws,  was  passed.  See  Walt  ▼. 
Commissioner,  87  Mich.  363,  48  N.  W.  600. 
Before  these  lands  can  again  be  put  npcn 
the  market  they  must  be  offered  at  public 
sale  to  the  highest  bidder,  so  that  the  state, 
and  not  private  parties,  may  profit  by  the 
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Increase  tn  ralue  while  they  have  been  with- 
drawn from  market. 

A  brief  has  been  filed  upon  the  part  of 
persons  Interested  In  the  ImproTement,  but 
we  do  not  deem  it  best  to  pass  upon  any 
other  question  than  the  right  of  the  relator 
to  have  a  deed  issued  to  him.  The  applica- 
tion for  a  writ  of  mandamtu  is  denied.  The 
other  Justices  concurred. 


PRTJTN  T.  PERKINS,  Otrcnit  Judge. 
(Snpt-eme  Oonrt  of  Michigan.     April  16,  1901.) 
RKMOVAL   OK  CAUSHS— STATE   COURTS— ORIO- 
INAIi  ACTION— AFFSAL  FROM  JUS- 
TICE COURTS. 

Under  Comp.  Laws,  §  638,  providing  that 
oanaes  "commenced"  in  the  circuit  court  for 
the  county  of  Kent  may  be  remoTed  to  the 
superior  court  for  the  city  of  Grand  Rapids  on 
petition  of  the  defendant,  a  cause  which  comes 
to  the  circuit  court  on  appeal  from  a  justice 
court  is  not  remoTable. 

Application  for  mandamus  on  rdatloo  of 
John  Pruyn  against  Willis  B.  Perltins,  as  cir- 
«Tilt  Judge  of  Kent  county,  to  compel  the  is- 
■nance  of  an  order  transferring  a  cause  to 
tbe  superior  court  for  the  dty  of  Grand  Bap- 
ids.    Petition  denied. 

Crane,  Norrls  &  Sterens,  for  relator. 

HOOKESt,  3.  Comp.  Laws,  {  638,  provides 
that  "either  party  to  any  cause  now  pending 
in  the  circuit  court  for  the  county  of  Kent, 
either  at  law  or  in  chancery,  and  within  the 
Jurisdiction  of  said  superior  court,  shall  aft- 
er the  taking  effect  of  this  act,  or  If  a  de- 
fendant In  tbe  case  at  a  suit  within  such 
jurisdiction  hereafter  commenced,  at  tbe  time 
of  entering  his  appearance  in  said  circuit 
court  shaU  file  with  the  clerk  or  register  of 
Bald  court  a  petition  for  the  removal  of  the 
cause  Into  the  said  superior  court  for  tbe 
city  of  Grand  Rapids,  and  shall  at  the  same 
time  file  to  tbe  clerk  or  register  of  said  cir- 
cuit court  a  bond  with  tbe  opposite  paitj 
with  suflScient  surety  to  be  approved  by  the 
Judge  of  said  circuit  court,  or  a  circuit  court 
commissioner  of  said  county  of  Kent,  and  in 
such  sum  as  said  Judge  or  commissioner  shall 
direct  •  •  •  It  shall  thereupon  be  the 
duty  of  said  circuit  court  for  the  county  of 
Kent  to  proceed  no  further  in  tbe  cause."  Un- 
der this  provision  tbe  defendant  and  appel- 
lee In  a  cause  appealed  to  the  drcnlt  from 
Justice  court,  moved  that  tbe  same  be  trans- 
ferred to  the  superior  court,  and  such  an  or- 
der was  made.  This  order  was  subsequently, 
vacated  upon  motion  of  the  plaintiff,  and  the 
relator  (1.  e.-  tbe  defendant)  asks  a  manda- 
mus to  comi>el  the  transfer  of  the  case.  Sev- 
eral reasons  are  urged  In  opposition  to  tbe 
motion, — among  them,  the  unconstitutionality 
of  a  law  permitting  such  tr&nsfer.  We  are 
of  tbe  opinion  that  It  is  unnecessary  to  pass 
upon  that  question,  as  we  think  It  evident 
that  appeal  cases  were  not  contemplated.  A 
reference  to  the  act  will  show  that,  as  to  cas- 


es commenced  after  tbe  act  should  take  ef- 
fect, only  defendants  might  move  for  a  trans- 
fer. By  commencing  an  action  in  circuit 
court  a  plaintiff  has  selected  his  forum,  and 
tbe  limitation  of  the  right  to  remove  tbe 
case  to  tbe  defendant  is  consistent  and 
proper;  but  in  appeal  cases  no  good  reason 
Is  apparent  for  discriminating  against  tbe 
plaintiff,  who  may  not  have  appealed,  or,  if 
be  has,  could  appeal  to  no  other  court  In 
such  a  case  it  cannot  he  said  that  he  baa  se- 
lected the  forum  of  bis  choice,  as  in  other 
cases.  Yet  only  the  defendant  can  move  to 
transfer.  Tbe  act  is  silent  upon  tbe  subject 
of  appeal  cases,  and,  we  think,  should  not 
be  held  applicable  to  them.  It  may  be  said 
that  plaintiff  has  shown  his  preference  for 
tbe  drcnlt,  and  disinclination  to  go  to  tbe 
superior  court,  by  commendng  bis  action  in 
justice  court,  when  he  might  have  begun  It 
in  tbe  superior  court;  but  we  think  that  the 
law  should  not  be  so  construed  as  to  Impose 
a  penalty  upon  the  commencement  of  actions 
before  Justices  of  the  peace.  The  order  of 
the  learned  drcnlt  Judge  Is  affirmed,  with 

COStSL 

MONTGOMERY,  C.  J.,  took  no  part  In  de- 
cision.   Tbe  other  Justices  concurred. 


KEARNEY  t.  WASHTENAW  MUT.  BIRR 

INS.  00. 

(Supreme  Court  of  Michigan.     April  16,  1901.) 

AWARD-VACATINQ   IN    EQUITT— INSURANCB- 

ARBITRATION. 

1.  Comp.  Laws,  S  10,9^  et  seq.,  provide  for 
the  vacation  of  an  award  by  the  court  to  which 
the  report  is  made.  Section  10,^15  provides 
that  nothing  in  the  chapter  shall  in  any  manner 
affect  the  power  of  the  court  of  chancery  over 
arbitrators  awards.  Beld,  that  under  such 
latter  section  equity  has  Jurisdiction  to  vacate 
an  sward. 

2.  Where  after  a  loss  an  insurance  company 
had  offered  to  settle  the  loss  for  a  certain  sum, 
and  the  assured  refused  to  accept  such  sum 
and  demanded  "arbitration  on  the  subject  of 
said  loss  under  said  policy,"  and  up  to  that 
time  no  claim  of  fraud  had  been  put  forth,  the 
submission  was  intended  to  be  limited  to  the 
matter  in  dispute,  which  was  solely  the  amount 
of  the  liability,  and  did  not  submit  the  question 
whether  the  policy  was  void  because  of  an  at- 
tempted fraud  on  the  part  of  the  insured. 

Appeal  from  circuit  court  Washtenaw 
county,  in  chancery;  Edward  D.  Klnne, 
Judge. 

Bill  by  Thomas  P.  Kearney  against  tbe 
Washtenaw  Mutual  Fire  Insurance  Company. 
Judgment  for  plaintiff,  and  defraidant  ap- 
peals.   Affirmed. 

Lawrence  &  Butterfleld,  for  appellant  A 
J.  Sawyer  &  Son,  for  appellee. 

MONTGOMERY,  C.  J.  The  appeal  In  this 
case  is  from  an  order  of  tbe  circuit  court 
for  tbe  county  of  Washtenaw,  in  chancery, 
overruling  the  demurrer  of  tbe  defendant  to 
the   complainant's   bill   of  complaint     Ths 
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bill  of  complaint  sets  up:  Tliat  the  com- 
plalnant  is  the  owner  of  a  farm  of  240  acres 
in  tbe  county  of  Washtenaw.  That  on  the 
Ist  day  of  January,  1890,  the  defendant  Is- 
sued to  the  complainant  a  policy  of  Insor- 
anee.  Uiat  a  grain  bam  and  its  contents, 
covered  by  tbe  insurance  policy,  were  de- 
stroyed by  fire  on  tbe  1st  day  of  February, 
1899.  In  compliaace  with  a  by-law  of  the 
defen'dant,  the  complainant  was  notified  by 
the  directors  of  the  defendant  to  appear  be- 
fore them  at  the  city  of  Ann  Arbor  and 
answer  such  questions  in  relation  to  the 
fire  as  the  directors  might  deem  material. 
That  afterwards,  in  compliance  with  a  no- 
tice dated  March  2,  1899,  the  complainant 
on  March  12th  api>eared  before  the  board  of 
directors  and  submitted  to  an  examination, 
and  introduced  testimony  in  relation  to  tlie 
fire  and  less  sustained.  That  in  compliance 
with  another  notice,  dated  April  7,  1899,  on 
the  12th  day  oC  April,  the  complainant  aj>- 
peared  before  the  board  and  submitted  to 
a  further  examination.  That  afterwards,  on 
May  11,  1890,  the  complainant  was  notified 
to  again  appear  before  tbe  board  on  May 
20th,  and  furnish  proof  that  there  were 
beaas  In  the  barn  at  the  time  of  tbe  fire. 
That  a  fvrther  meeting  was  held  on  tbe 
12th  day  of  June,  1899,  at  which  time  com- 
plainant produced  certain  witnesses  t)efore 
the  board  In  relation  to  the  loss  sustained 
by  him.  That  afterwards  the  lioard  of  di- 
rectors made  an  invoice  of  the  property  lost 
or  damaged,  and  tbe  amount  they  had  de- 
cided to  allow  complainant.  That  the  di- 
rectors allowed  the  complainant  $576.  This 
allowance  the  complainant  refused  to  accept, 
and  on  the  26th  day  of  June,  1899,  he  served 
upon  the  secretary  of  the  defendant  a  notice 
that  he  was  dissatisfied  with  the  award  of 
the  board  of  auditors  of  ttte  defendant,  and 
claimed  tbe  right  of  arbitration  mtder  by-'Iaw 
38  of  the  defendant  That  on  the  17th  day 
of  August,  1899,  the  complainant  and  defend- 
ant Metered  into  articles  of  submission  to 
arbitntion,  in  which  they  agreed  "to  sub- 
mit Oie  final  settlement  of  all  matters  and 
things  arising  from  and  growing  out  of  and 
based  upon  a  certain  policy  of  insurance  is- 
sued to  the  said  Thomas  P.  Kearney  on  tbe 
1st  day  of  January,  1890,  which  policy  is 
numbered  1,124,  and  the  subsequent  destruc- 
tion by  fire  of  some  part  or  portion  of  the 
proi)erty  mentioned  In  said  policy  of  insur- 
ance, to  the  determination  of  William  Aprin, 
of  Sdo,  Peter  Oook,  of  York,  and  Andrew 
(Jampbell,  of  Plttsfleld,  all  in  the  county  of 
Washtenaw,  state  of  Michigan,  the  award  of 
whom,  or  the  greater  part  of  whom,  being 
made  and  reported  within  sixty  days  from 
this  date  to  the  circuit  court  for  the  county 
of  Washtenaw,  the  Judgment  therein  shall 
be  final;  and,  if  either  of  the  parties  shall 
neglect  to  appear  before  the  arbitrators,  they 
may  proceed  in  his  or  her  absence."  The  bill 
of  complainant  farther  states  that  after  the 
above  articles  of  snbiBlasloo  bad  been  signed 


and  executed  the  parties  proceeded  to  intro- 
duce tbe  testimony  In  the  case,  and  were  oc- 
cupied m  so  doing  the  17th,  21st,  22d,  and 
a  portion  of  the  23d  day  of  August,  1880.  It 
appears  from  the  bill  that  a  serious  contro- 
versy came  up  during  the  trial  before  the 
arbitrators  as  to  the  amount  of  beans  that 
were  in  tbe  bam  at  tbe  time  of  the  fire; 
that  complainant  claimed  there  were  900 
bushels,  and  the  defendant  claimed  there 
was  no  such  amount  in  the  bam,  and  that 
after  the  testimony  was  taken  the  counsel 
for  the  defendant  took  the  positi4»i  that  the 
complainant  had  attempted  to  defraud  the 
defendant  by  claiming  to  have  property  de- 
stroyed that  be  did  not  possess,  and  that 
such  a  claim  was  a  fraud  upon  the  insur- 
ance company,  and  rendered  his  policy  noli 
and  void;  that  a  majority  of  the  arbltrston- 
adopted  the  view  presented  by  the  defend- 
ant, and  rendered  the  following  award: 
"Whereas,  matters  in  controversy  betweea 
the  Washtenaw  Mutual  Fire  Insurance  Com- 
pany, doing  buriness  in  the  county  of  Wash- 
tenaw, Michigan,  and  Th«Knas  P.  Keamegy. 
of  the  same  county  and  state,  was  by  tbeas 
submitted  to  WilUam  Aprffl,  Peter  Oook,  and 
Andrew  Campbell,  tm  arbitrators,  as  lijr  tiiis 
submission  in  writing  bearing  date  tbe  17th 
day  of  Angust,  1889,  more  fully  appears: 
Xow,  therefore,  we,  the  arbitrators  men- 
tioned in  said  Bubmlssicm,  having  l>een  first 
duly  sworn  according  to  law,  and  having 
heard  the  proofs  and  allegations  of  the  par- 
ties, and  having  examined  the  matters  in 
controversy  by  them  submitted,  do  make  this 
finding  and  award  in  writing.  That  is  to 
say,  we  find  that  the  claimant,  Tliomas'P. 
Kaantey,  has  attempted  to  defraud  tbe 
Washtenaw  Mutual  Fire  Insurance  Company, 
and  that  the  liability  of  said  company  on  said 
policy  has  ceased  on  account  of  said  attempt- 
ed fraud,  and  that  said  policy  is  null  and 
void."  Tbe  bill  of  complaint  then  avers  that 
the  award  was  void  for  the  following  rea- 
sons: Because  the  question  of  the  validity 
of  the  policy  was  at  no  time  a  subject  of 
controversy  between  the  parties,  and  was 
not  Included  in  the  articles  of  submission, 
and,  further,  that  tbe  arbitrator  chosen  by 
the  defendant  was  not  a  disinterested  per- 
son, but  entered  upon  bis  duties  with  tbe 
understanding  that  he  was  there  to  look  aft- 
er the  interests  of  the  defendant,  and  so 
declared  in  advance  of  the  hearing.  The  de- 
mnrrer  asserts  that  complainant,  if  h»  has 
a  grievance,  has  an  adequate  remedy  at  law, 
and  that  it  appears  from  the  face  of  the  bill 
that  the  arbitrators  had  authority  to  ma]u> 
the  finding  which  they  made. 

1.  It  is  contended  that,  inasmuch  as  the 
statute  (Comp.  Laws,  t  10,932  et  seq.)  pro- 
vides for  a  vacatlcm  of  tbe  award  by  the 
court  to  which  the  report  Is  made,  this  rem- 
edy must  be  held  to  exclude  a  remedy  bi 
equity.  Section  10,946.  however,  provides 
that  "nothing  contained  in  this  chapter  ahall 
be  construed  to  impair,  diminish  or  la  any 
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manner  to  affect  the  power  and  svtborlty  of  - 
•ay  cotnt  of  chancery  over  arbitrators' 
awmrds  or  tlie  parties  thereto."  There  Is  lit- 
tle room  for  comstmctlon.  The  language  <tf 
this  section  1b  clear.  If  prior  to  the  enact- 
ment of  the  statute  ■  court  of  equity  bad 
jurisdiction  to  Tacate  an  award,  that  power 
is  preserved  by  the  section  quoted  above. 
It  Is  genemlly  held  that  equity  has  jorlsdlc- 
tlon  to  set  aside  an  award.  Leslie  v.  Leslie 
IN.  J.  Ch.)  24  Atl.  819;  2  Pom.  Bq.  Jur.  {  919; 
S  Bnc.  PL  &  Prac.  151. 

2.  Whether  the  award  was  within  the 
terms  of  snbmlsston  Is  a  question  of  more 
difficulty.  The  snbmlsslon  is  In  the  follow- 
ing language:  "Know  an  men  by  these  pres- 
ents that  the  Washtenaw  Mutual  FMre  Insur- 
ance Company,  by  Wm.  K.  Chllds  and  E.  A 
Xordman,  Its  secretary  and  president,  for 
tbst  purpose  duly  appointed  by  the  board  of 
directors  of  the  said  company,  and  Thomas 
P.  Kearney,  have  agreed  to  submit  the  final 
settlement  of  all  matters  and  things  arising 
from  and  growing  out  of  and  based  upon  a 
certain  policy  of  Insurance  Issued  to  the  said 
Tlionus  P.  Kearney  on  the  Ist  day  of  Jan- 
nary,  1880,  wJblcfa  policy  Is  numbered  1,124, 
and  tbe  snbsequent  destruction  by  Are  of 
some  part  or  portion  of  the  property  men- 
tioned In  said  policy  of  insurance,  to  the  de- 
termination of  William  Aprill,  of  Scio,  Peter 
Cook,  of  Tork,  and  Andrew  Campbell,  of 
Plttsfleld.  all  In  the  county  of  Washtenaw, 
state  of  Michigan,  the  award  of  whom,  be- 
ing made  and  reported  within  sixty  days 
from  this  date  to  tbe  circuit  court  for  the 
comty  of  Washtenaw,  the  judgment  therein 
ataaU  be  final;  and.  If  either  of  the  parties 
shall  neglect  to  appear  b^ore  the  arbitra- 
tors, they  may  proceed  In  his  or  their  ab- 
sence."- It  Is  contended  by  the  complainant: 
Tliat  It  was  only  Intended  to  submit  to  arbi- 
tration tiie  anuxmt  of  the  loss;  that  the 
terms  of  tbe  snbmlsslon  presuppose  tbe  ex- 
istence of  a  valid  policy  and  the  destruction 
of  a  portion  of  tbe  pn^erty  covered.  The' 
policy  contains  the  following  clause,  to  wtt: 
"No  salt  or  action  at  law  or  In  chancery 
sliall  be  commenced  or  maintained  against 
this  company  by  reason  of  this  policy,  hot 
all  questions  of  dispute  arising  between  this 
company  and  the  assured,  or  any  person 
claiming  mider  him,  her,  or  them,  shall  be 
settled  by  arbitrators  or  referees,  subject  to 
tbe  charter  and  by-laws;  and  their  award. 
In  writing,  shall  be  binding  upon  tbe  parties 
and  final,  and  the  necessary  expenses  of 
sntdi  arbitration  shall  be  borne  equally  by 
eadi  party."  That  by  article  10  of  the  char- 
ter of  the  said  defendant  it  is  provided  as 
follows:  "Art  10.  In  case  of  any  disagree- 
ment between  tbe  company  and  the  insured, 
in  cases  of  loss,  the  board  of  directors  shall 
select  a  suitable  and  disinterested  farmer  re- 
siding In  the  county  of  WaBhtenaw,  and  in 
some  other  town  than  the  one  In  which  the 
loser  shall  reside,  to  act  as  referee;  the  loser 
shall  choose  another,  like  situated  as  above; 


and  the  two  referees  so  chosen  shall  select  • 
third  farmer.  Said  referees  so  chosen,  or  a 
majority  of  them,  shall  determine  and  decide 
the  amount  of  loss  or  losses,  and  liability  of 
tbe  company  to  pay,  and  their  decision  shall 
be  final.  Tbe  expenses  attending  such  arM- 
tratlon  or  reference  shall  be  borne  equally 
by  the  company  and  the  insured."  And  that 
by  by-law  38  of  said  defendant  it  is  provided 
as  follows:  "(38)  All  questions  of  dispute 
arising  between  this  company  and  the  as- 
sured, or  any  person  dalmlBg  under  him, 
shall  be  settled  by  arbitrators  or  referees  in 
accordance  with  the  charter  and  the  laws  of 
the  state."  To  determine  what  was  Intend- 
ed to  be  submitted,  we  may  have  recourse  to 
the  previous  negotiations,  from  which  It  ap- 
pears that  there  was  no  question  raised  as 
to  the  liability  of  the  company.  On  the  con- 
trary, a  liability  of  1575.31  was  admitted. 
The  demand  for  arbitration  came  from  com- 
plainant, and  was  a  demand  for  "arbitration, 
upon  the  subject  of  said  loss  imder  said  pol- 
icy." Fp  to  this  time  no  claim  of  fraud  had 
been  put  forth.  There  was  no  such  contro- 
versy to  submit  Clearly,  then,  neither  party 
snpposed  that  he  submitted  It  Under  the 
policy  all  matters  of  dispute  arising  between 
the  company  and  the  assured  are  to  be  ar- 
bitrated. What  is  meant  by  "matters  and 
things  arising  from  and  growing  out  of  and 
based  upon"  the  policy?  The  only  way  we 
can  make  this  intelligible  is  to  treat  tbe  ex- 
pression as  referring  to  the  policy,  and  limited 
to  matters  and  things  in  dispnte.  See  Morse, 
Arb.  pp.  65,  G6.  We  tbinl:  the  submission 
was  intended  to  be  limited  to  the  matten  in 
dispiTte.  See,  as  bearing  on  this  question. 
Bailey  v.  Insurance  Oo.  (Wis.)  46  N.  W.  440; 
Insurance  Co.  v.  Badger  (Wis.)  10  N.  W.  604; 
Mertz  V.  Insurance  Co.,  79  Pa.  478.  Tbe  or- 
der overruling  the  demurrer  Is  affirmed,  and 
tbe  case  remanded.  Tbe  other  Justices  con- 
curred. 


IDEAL  OLOTHINO  00.  «t  al.  v.  HAZLB 
et  al. 

(Supreme  Court  of  Mich^an.    April  16,  1901.) 

PRACDtJLBNT  CONVBTANCES  —  INXONCTION  — 
BQOmr— JUDOMENT— BANKR0PTCT  ACT. 

1.  Under  Chancery  Rule  No.  9,  provldiiior  that 
the  form  of  a  demurrer  may  be  as  foJlews: 
"The  defendant  says  that  the  complainant  has 
not  stated  such  a  cause  in  his  bill  as  entHIes 
him  to  relief  in  a  conrt  of  equity  for  the  follow- 
ing reasons  (addiif?  the  special  leasons  in  mat- 
ter of  substance  in  a  general  demurrer  as  well 
ns  matters  of  form  in  a  special  demurrer)," — a 
demurrer  In  such  form,  which  set  out  several 
special  reasons,  all  of  which,  except  one,  went 
to  the  equity  of  the  bill,  was  a  general  demur- 
rer, and  an  order  overruling  It  was  appeala- 
ble. 

2.  A  bill  filed  In  September,  1888,  stated  that 
defendants  had  pretended  to  sell  and  had  deliv- 
ered a  stock  of  goods  sold  to  them  on  credit  by 
plaintiffs,  and  that  defendants  were  proceeding 
to  transfer  their  property  in  fraud  of  plaintiffs; 
that  the  debt  to  plaintiffs  was  not  yet  wtioUy 
doe;   and  that  defendants  were  Kuilty  ot 
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of  bankruptcy,  bnt  that  the  creditors  could  not 
file  a  petition  for  inyolantary  bankrupts  until 
the  expiration  of  fonr  months  from  Jnly  1, 
1898,  according  to  the  bankrupt  act.  It  pray- 
ed that  the  transfers  be  declared  frandulent, 
and  an  injunction  issue  restraining  transfers 
until  proceedings  in  bankruptcy  could  be  com- 
menced. Held,  that  the  bill  could  not  be  main- 
tained, as  there  was  no  impediment  to  attach- 
ment, or  to  repleyin  or  trover,  If  it  was  true 
that  the  goods  were  obtained  by  fraud. 

3.  The  case  was  no  exception  to  the  rule  that 
judgment  must  be  obtained,  and  execution  is- 
sued and  returned  unsatisfied,  before  resort 
could  be  had  to  equity. 

Appeal  from  circuit  court,  Clinton  county, 
In  chancery. 

Bill  by  the  Ideal  Clothing  Company  and 
others  against  Fred  E.  Hazle  and  others  to 
enjoin  defendants  from  transferring  their 
property  until  plaintiffs  could  proceed 
against  them  under  the  bankruptcy  act. 
From  an  order  OTerruIing  a  demurrer  to  the 
blU,  defendants  appeal.    Beversed. 

High  &  Everett  (Spaulding,  Norton  &  Doo- 
llng,  of  counsel),  for  appellants.  Almond  O. 
Shepard  and  Edwin  H.  Lyon,  for  appellees. 

HOOKEB,  J.  Hazle  &  Clark,  co-partners, 
carried  on  a  shoe  business  in  Ovid.  The 
complainants  sold  them  goods,  and  were  sev- 
erally their  creditors.  Their  ijlll  of  com- 
plaint filed  on  or  about  September  13,  1S98, 
at  which  time  a  temporary  injunction  was 
allowed,  states  their  various  claims,  and  that, 
with  the  exception  of  $33,  they  were  not  due. 
It  alleges  further  that  the  persons  compris- 
ing the  firm  of  Hazle  &  Clark  pretended  to 
sell  and  delivered  their  atock  to  one  Lamb, 
and  conveyed  their  lands  to  their  wives; 
all  In  fraud  of  creditors.  It  alleges  also  that 
they  were  Insolvent,  and  that  on  the  pre- 
ceding 1st  of  July— i.  e.  1888— the  federal 
bankrupt  act  took  effect,  and  that  the  de- 
fendants Hazle  &  Clark  were  guilty  of  acts 
of  bankruptcy  under  Its  provisions,  but  that 
they  had  not  filed  a  petition  for  voluntary 
bankruptcy,  and  that  the  creditors  could  not 
file  a  petition  for  Involuntary  bankruptcy 
until  the  expiration  of  four  months  from  July 
1,  1808,  as  provided  in  said  act,  at  which 
time  it  was  complainants'  Intention  to  file 
such  a  petition.  It  prayed  that  the  trans- 
fers might  be  declared  fraudulent  as  against 
creditors,  and  that  an  Injunction  be  Issued 
restraining  the  transfer  of  said  property  by 
any  of  the  persons  mentioned— all  being 
made  parties— until  proceedings  In  bankrupt- 
cy could  be  commenced.  An  injunction  was 
issued,  bnt  was  afterwards  dissolved.  De- 
fendants demurred  to  the  bill,  and  have  ap- 
pealed from  an  order  overruling  the  demurrer. 

Apparently  the  only  question  relied  upon 
under  the  demurrer  relates  to  the  jurisdic- 
tion of  the  conrt  to  entertain  such  a  suit 
Complainants  contend:  First  that  the  de- 
murrer is  not  a  general  demurrer,  and  that 
the  order  is  not  appealable;  second,  that 
the  bill  states  a  case  entitling  them  to  the 
relief  prayed.    Our  statute  (Comp.  Laws,  { 


549)  Is  anomalons  In  permtttliig  an  appeal 
from  an  order  overruling  a  demurrer.  Usual- 
ly appeals  are  permitted  only  after  final 
judgment  or  decree.  This  is  an  exception, 
however,  but  the  right  is  limited  to  cases 
where  the  order  Is  upon  a  general  demorrer. 
The  demurrer  should.  In  our  opinion,  be 
treated  as  a  good  general  demurrer.  All  of 
the  special  reasons  contained  In  It  (In  ac- 
cordance with  rule  9),  except  one,  go  to  the 
equity  of  the  bllL  In  the  case  of  Turck  v. 
Soule,  55  Mich.  128,  20  N.  W.  822.  It  Is  in- 
dicated that  where  a  demurrer  Is  both  gen- 
eral and  special,  an  order  overruling  the  de- 
murrer, with  leave  to  answer,  cannot  be  ap- 
pealed from;  but  this  appears  to  have  been 
overruled  by  the  case  of  Shaw  v.  Chase.  77 
Mich.  437,  43  N.  W.  883,  where  the  court 
considered  that  case  upon  the  alleged  want 
of  equity,  though  the  demurrer  was  both 
general  and  special.  We  may  do  the  same 
here.  It  has  been  Intimated  that  at  the  time 
the  bill  was  filed  only  $33  of  complainants' 
claims  were  due.  There  was  no  impediment 
to  proceedings  by  attachment  for  both  due 
and  undue  claims,  if,  as  alleged  In  the  bill, 
the  transfers  were  fraudnloit  Moreover, 
if  it  was  also  true  that  the  goods  were  pro- 
cured through  fraud,  replevin  or  trover 
would  He.  The  only  reason  given  for  not 
resorting  to  a  remedy  at  law  is  that  the  com- 
plainants wished  to  proceed  under  the  bank- 
ruptcy act  at  a  later  date,  and  that  the  pro- 
ceedings at  law  would  be  futile  If  the  court 
of  bankruptcy  should  take  Jurisdiction.  We 
do  not  discover  that  it  Is  alleged  that  there 
was  any  creditor  except  complainants  who 
could  begin  such  proceedings,  and,  if  tbere 
were  such,  tbere  is  nothing  to  Imply  that  be 
would  do  so:  and,  If  it  were  otherwise.  It 
Is  not  clear  that  the  complainants  would  be 
Injured  thereby,  or  by  having  taken  steps 
under  our  state  laws  to  secure  payment  of 
their  claims.  It  is  contended  that  the  case 
does  not  fall  within  the  rule  that  a  Judgment 
must  be  procured,  execution  issued,  and  re- 
turned unsatisfied,  before  equity  can  be  re- 
sorted to  for  the  purpose  of  reaching  assets 
fraudulently  conveyed.  Some  cases  are  dt- 
ed  relaxing  to  a  greater  or  less  degn:«e  the 
rule  referred  to,  but  It  has  been  adhered  to 
with  strictness  in  this  state.  See  the  late 
case  of  Jenks  t.  Horton,  114  Mich.  53,  72 
N.  W.  20.  It  is  apparent  that  the  object 
of  this  bill  was  merely  to  preserve  an  estate 
until  a  time  should  come  when  it  could  be 
administered  under  the  new  law,  which,  at 
the  time  the  bill  was  filed,  did  not  authorize 
the  federal  courts  to  Interfere.  It  Is  claimed 
that  as  these  courts  were  powerless  to  pro- 
tect creditors  under  the  bankruptcy  act,  the 
state  courts  must  have  the  power.  This 
does  not  Impress  us  as  being  a  sotmd  theory. 
The  rights  and  remedies  in  such  cases  under 
the  state  law  were  settled.  They  existed 
and  were  open  at  this  time.  But  counsel 
say  that  they  might  be  superseded  or  sup- 
plemented  for  the   four  months  following 
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July  iBt  by  another  remedy,  bo  that  they 
might.  If  tbey  chose,  avail  themaelTes  ot  a 
prospective  remedy  afforded  by  the  bank- 
rupt act  We  Bee  no  better  reason  why  this 
should  be  than  that  an  injunction  should 
heretofore  have  been  Issoed  in  any  case  of 
fraud  and  danger  to  impound  the  estate  un- 
til creditors'  claims  should  mature.  Judg- 
ment be  obtained,  execution  issued  and  re- 
turned, to  the  end  that  a  creditors'  blU  might 
be  effectively  filed.  The  exigency  is  as  great 
in  such  a  case  as  this,  yet  no  one  has  heard 
of  such  a  proceeding  being  permitted.  Com- 
plainants' theory  appears  to  be  defended  In 
an  article  contributed  to  47  CSent  Law  J.  p. 
308.  but  the  case  chosen  for  Its  text— 1.  e. 
Vletor  T.  Lewis  (In  the  New  York  supreme 
court)  57  N.  T.  Supp.  16— denied  the  relief  in 
a  similar  case  to  the  present  one.  A  sim- 
ilar view  as  to  the  power  of  the  federal 
courts  to  anticipate  the  remedy  by  bankrupt- 
cy proceedings  appears  to  have  been  taken 
by  Judge  Woolson,  of  the  Uniteu  States  cir- 
cuit court  for  the  Southern  district  of  Iowa, 
and  Judge  Carlond  of  the  Iowa  court.  See 
47  Cent  Law  J.  333.  The  period  when  such 
cases  could  arise  was  short  and,  if  there 
are  other  cases,  we  have  not  had  our  atten- 
tion called  to  them.  We  are  oi  the  opinion 
that  the  order  overruling  the  demurrer 
should  be  reversed,  with  costs,  and  one  en- 
tered sustaining  the  demurrer,  with  costs. 
It  will  t>e  so  certified.  The  other  Justices 
concurred. 


BOARDMAN  t.  SAUNDERS  et  al. 
CBupreme  Court  of  Michigan.    April  16.  1901.) 

DOWBR— BJBCTHBNT  TO  ESTABLISH. 

Plaintiff  was  entitled  to  dower  of  the  val- 
■•  of  $8.20  in  a  citv  lot  Before  bringing  snit, 
ber  attorneys  examined  the  record,  ascertained 
that  defendants  S.  and  M.  owned  the  record 
title,  that  defendant  B.  was  their  tenant  in  pos- 
session. They  asked  S.  and  M.  if  thej  were 
still  the  owners  of  the  title.  S.  and  M.  gave 
evasive  answers.  In  fact  S.  and  M.  had  con- 
veyed their  title  to  M.'s  hnsband  some  months 
before,  bnt  the  deed  had  not  been  recorded. 
Heli,  that  this  was  a  safficient  claim  of  title 
to  miaintain  ejectment,  and  tliat  S.  and  M.  are 
liable  for  the  value  of  the  dower. 

Error  to  superior  court  of  Grand  Rapids; 
Richard  L.  Newnham,  Judge. 

Action  by  Mary  L.  Boardman  against 
Louis  -B.  Saunders  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

C.  H.  Oleason,  for  appellant  Burlingame 
&  Belden,  for  appellees. 

ORANT,  J.  This  is  a  suit  in  ejectment  to 
recover  dower  In  a  city  lot.  By  stipulation 
It  was  conceded  that  plaintiff  was  entitled  to 
dower,  and  that  its  value  was  $8.20.  At  the 
time  suit  was  brought  the  title  of  record 
was  in  defendants  Saunders  and  McCarthy. 
Defendant  Blow  was  a  tenant  in  possession. 
The  defense  of  Saunders  and  McCarthy  was 
85  N.W.-47 


that  they  bad  deeded  the  land  to  one  Joseph 
P.  McCarthy,  the  husband  of  defendant 
Julia,  before  suit  was  brought  The  deed 
was  not  recorded  until  about  three  months 
after  suit  Plaintiff  was  only  made  aware 
of  this  deed  upon  the  triaL  Blow  had  been 
a  tenant  of  his  co-defendants  for  some  time, 
and  plaintiff  had  no  Information  or  knowl- 
edge that  he  had  attorned  to  Mr.  McCarthy. 
For  some  time  prior  to  bringing  suit  nego- 
tiations had  been  pending  between  plaintiff's 
attorneys  and  the  defendants  Saunders  and 
McCarthy  in  regard  to  a  settlement  of  plain- 
tiff's claim  of  dower.  Just  before  commen- 
cing suit  one  of  plaintiff's  attorneys  inquir- 
ed of  both  Saunders  and  Mrs.  McCarthy  if 
there  had  been  any  change  in  the  title.  The 
attorney  testified  that  Mr.  Saunders  told  him 
they  still  owned  the  property.  Mr.  Saunders 
testified:  "I  never  told  him  I  owned  the 
property  or  anything.  In  fact,  I  did  not  tell 
him  anything  regarding  it  He  asked  me  a 
number  of  questions,  but  I  answered  them 
without  saying  anything."  Mrs.  McCarthy 
testified  that  the  attorney  "asked  me  some 
questions,  but  I  responded  tbat  I  did  not 
care  to  talk  about  the  matter."  The  attor- 
ney testified  that  he  asked  Mrs.  McCarthy  If 
there  bad  been  any  change  made  in  the  es- 
tate In  any  way,  and  she  replied  she  did  not 
care  to  say  anything  about  it.  This  was  a 
sufficient  assertion  of  title  upon  which  to 
base  the  action  of  ejectment.  Plaintiff  found 
them  the  owners  of  the  record  title.  When 
asked,  in  substance,  if  they  still  owned  It, 
tbey  declined  to  answer.  It  was  their  duty 
then  to  speak.  Whether  they  should  have 
entered  a  disclaimer  in  the  suit  we  need  not 
determine.  The  case  falls  directly  within 
the  case  of  Hoyt  v.  Southard,  58  Mich.  432, 
25  N.  W.  38.5.  In  tbat  case  the  defendant 
had  placed  a  tax  deed  upon  record,  had  nev- 
er been  in  possession,  and  testified  that  be 
did  not  claim  any  Interest  We  there  said: 
"We  think  that  the  recording  of  a  tax  deed 
of  this  land,  even  if  other  lands  were  in- 
cluded in  the  same  deed,  would  be  sufllcient 
claim  of  title  to  warrant  the  bringing  of 
ejectment  against  the  grantee  named  in  such 
tax  deed,  unless  he  notified  the  person  hold- 
ing the  original  title  of  his  disclaimer  of  any 
Interest  in  the  land  before  suit  brought  and 
took  the  necessary  steps  to  dIsaflSrm  the  ap- 
parent claim  of  title  tbat  a  'recorded  deed  as- 
serts." If  the  owner  of  a  tax  title  should 
disclaim  under  the  circumstances  of  tbat 
case,  certainly  the  owners  of  the  original  ti- 
tle should  disclaim  when  they  are  expressly 
asked  if  they  are  still  the  owners,  and  know 
the  purpose  of  the  Inquiry.  It  is  immaterial 
that  the  conveyance  by  the  defendants  Saun- 
ders and  McCarthy  was  made  in  good  faith, 
and  for  a  valuable  consideration.  The  Judge 
should  have  found,  as  requested,  that  de- 
fendants Saunders  and  McCarthy  were  lia- 
ble. The  Judgment  will  be  reversed  as  to 
them,  and  entered  in  this  court  for  the  plain- 
tiff against  the  three  defendants,  with  the 
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costs  of  both  conrtB  ligalnst  the  defendants 
SaunAers  and  McCarthy.  The  other  Justices 
concurred. 


BLEDSOB  ▼.  GHAND  TRUNK  RT.  00. 

(Supreme  Oonrt  of  Michigan.    April  16,  1901.) 

NBOUOBNOB— INJURT  TO  TRB3PASSBR. 
Plaintiff's  decedent,  a  bo;  10%  years  old, 
went,  uninvited,  and  contrary  to  notices  posted, 
into  the  defendant's  railroad  yard,  where  there 
were  18  tracks,  crossed  the  tracks,  went  to  a 
slip  where  the  car  ferries  landed,  crawled  under 
a  fence,  was  struck  by  a  lever  used  in  lower- 
ing and  raising  the  apron  to  the  slip,  and  was 
kiUed.  Beld,  that  defendant  was  guilty  of  no 
negligence. 

Error  to  cfrcnJt  court,  Wayne  cotmly;  Br- 
ron  B.  Walte,  Judge. 

Action  by  Samuel  L.  Bledsoe  against  the 
Grand  Trunk  Hallway  Company.  Verdict 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

The  railroad  yard  of  the  defendant  com- 
pany extends  from  Brush  street  on  the  west 
to  Hastings  street  on  the  east,  a  distance 
of  1,400  feet,  and  beyond.  On  the  west  end 
is  tbe  depot,  with  fences  and  gates,  and  em- 
ployes stationed  at  the  gates  to  prevent  the 
Ingress  of  those  having  no  business  with  the 
railroad  companies.  On  the  north  side  are  a 
high  brick  wall  and  buildings  extending  the 
entire  distance  from  Brush  to  Hastings 
street  There  la  an  entrance  ftom  Atwater 
street  at  Hastings  street  to  these  grounds. 
At  tbls  point  are  admitted  teams  and  per- 
sons having  business  at  defendant's  elevator 
situated  nearly  opposite  Hastings  street 
The  way  from  Hastings  street  to  the  elevar 
tor  is  a  private  way,  owned  by  and  used  ex- 
clusively for  the  company  and  those  having 
business  with  It  At  the  entrance  from 
Hastings  street  a  flagman  Is  stationed,  wltb 
instructions  to  warn  off  all  those  who  have 
no  business  with  the  company.  Upon  the 
Bagman's  shanty  Is  a  large  placard  reading 
as  follows:  "Notice.  Railroad  Grounds.  No 
Thoroughfare.  No  Trespassing  Allowed. 
Dangerous."  The  flagman  was  Instructed  to 
warn  and  keep  strangers  out  of  the  premises. 
Tbls  yard  Is  occupied  by  18  tracks,  and  Is 
tbe  yard  not  only  of  the  defendant,  but  of  the 
Detroit  Grand  Haven  &  Milwaukee  and  the 
Lake  Shore  Railway  Companies.  Switching 
IS  constantly  going  on,  and  tbe  place  Is  dan- 
gerous. A  short  distance  south  of  the  en- 
trance at  Hastings  street  another  flagman  Is 
stationed,  whose  duty  It  Is  to  warn  people  to 
keep  off  the  tracks,  and  to  flag  trains  com- 
ing Into  and  going  out  of  the  station.  At 
this  itolnt  1b  placed  another  warning,  the 
same  as  that  above  given.  Tbe  defendant 
has  two  slips  Into  which  its  transfer  boats 
run,  bringing  passenger  and  freight  cars 
across  the  river.  These  cars  are  pulled  off 
the  boats,  drawn  several  hundred  feet  east, 
and  then  switdied  Into  the  depot  There  Is 
no 'provision  for  passengers  to  alight  from 


the  cam  at  these  slips  or  to  enter  tbem.  No 
one  can  have  any  business  or  right  there  ex- 
cept the  employ^  of  the  company.  The 
iQ>ron  to  one  of  these  slips  is  lowered  by  a 
dtatn  wonnd  around  a  drum,  tbe  chain  be- 
ing controlled  by  a  lever  about  9  feet  In 
length,  and  inclosed  by  a  railing  about  30 
Inches  high.  The  bottom  of  the  platform 
upon  which  the  lever  is  placed  !•  between 
1  foot  and  18  Inches  above  tbe  surface  of  the 
ground.  The  Inclosnre  Is  20  feet  square. 
surrounded  by  4x4  scantling,  with  an  open- 
ing on  one  side  about  13  inches  wide,  through 
which  the  man  whose  duty  it  ts  to  turn  tbe 
lever  enters.  The  lever  is  fastened  by  a 
cbain  when  the  apron  la  op.  As  the  boat 
enters  tbis  slip,  an  employ^  on  board  the 
boat  Jumps  upon  the  dock.  Miters  tbe  in- 
closnre, releases  the  chain  at  the  proper  mo- 
ment and  the  apron  descends.  As  it  de- 
scends, the  letet  moves  round.  Between 
the  lever  and  tbe  sides  of  tbe  inclosnre  is  a 
space  of  about  18  inches.  PlaintllTB  dece- 
dent was  a  boy  10%  years  of  age.  His  moth- 
er had  sent  him  with  a  Jug  to  get  some  water 
from  a  sulphur  q[>ring  situated  on  the  de- 
ftadant's  grotmds  near  Its  elevator.  She  did 
not  know  where  the  firing  was.  Where  the 
boy  entered  does  not  appear,  but  probaMy  he 
entered  either  at  Hastings  street  or  at  some 
point  east  of  it  All  that  tbe  record  dis- 
closes Is  that  he  was  seen  in  the  railroad 
yard,  coming  from  the  elevator  to  this  slip. 
The  slip  was  400  feet  west  of  the  elevator. 
On  tbe  day  In  question  a  transfer  boat  load- 
ed with  passenger  can  landed  at  tbe  slip. 
The  boy,  evidently  out  of  curiosity,  went 
from  tbe  elevator  down  to  this  slip,  and  stood 
on  or  near  (me  of  tbe  tracks  leading  onto 
tbe  boat  As  the  boat  entered  the  slip,  an 
employe  Jumped  off,  released  the  lever,  and 
returned  to  the  boat  The  signal  wus  then 
given  to  the  engineer,  who  commenced  to 
back  his  engine  onto  the  boat  A  person  not 
In  the  employ  of  tbe  company  saw  tbe  boy 
and  a  man  named  Cox  standing  either  npon 
or  near  tbe  tracks^  and  called  out  "Look 
outr  Thereupon  the  boy,  Instead  of  stepping 
south,  where  be  would  have  been  safe,  went 
to  the  west,  crawled  under  tbe  fence  around 
the  lever,  was  struck  by  the  lever,  and  killed. 
His  administrator  seeks  damages,  alleging 
negligence  on  the  part  of  the  defendant  The 
court  directed  a  verdict  of  no  cause  of  action. 

D.  AognstHs  Stniker,  (or  appeltent  0«er 
&  Williams  (E.  W.  Meddaugta,  of  coubmI). 
for  appellee. 

GRANT,  3.  (after  stating  the  facts).  The 
theory  of  the  counsel  for  tbe  plaintlft  upon 
tbe  argument  was  that  it  was  the  duty  of  the 
defendant  to  surround  tbls  platform  where 
tbe  lever  was  with  a  fence  so  high  an<l 
tight  that  a  boy  could  not  get  through,  un- 
der, or  over  it  The  defendant  and  the  other 
railroad  companies  have  many  employes  at 
work  in  this  yard  and  around  tbeae  slipa. 
The  ptUTMse  of  tbe  fence  was  to  serve  as  a 
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pn>t«ctloa  to  tbem.  Tor  tbat  pOttxMe  It  waa 
amply  aofficlent,  and  no  acdflent  bad  ever 
occurred  before.  If  it  be  aoRuned  tiuA  tlw 
boy  was  permitted  to  enter  tbii  ymrir-tt 
which  tiie»  la  no  evldenoc^— atlU  tbeie  Is  ao 
aegllgenae  sbown  on  Uie  part  of  tlie  defend- 
ant. It  la  not  shown  that  an  emplojti  of  the 
defendant  saw  the  boy.  It  was  not  to  be  an- 
ticipated that  the  boy,  eren  tkongh  lie  wece 
frightened  by  tiie.  cry  of  "Look  ant!"  wonld 
run  to  the  west,  and  craTvI  under  this  feooe, 
rather  than  step  back  a  few  itepe,  where  be 
would  bare  been  entirely  ont  of  danger.  It 
waa  incumbest  upon  the  plaintiff  to  show 
tacta  from  which. a  duty  to  pootect  thla  boy, 
under  the  dnnunatanoes,  wonld  arise.  He 
failed  to  do  ao.  Aaide  from  this  question,  it 
is  appannt  that  the  defendant  had  done  all 
that  the  law  required  to  keep  strangers  <nit 
of  this  dangerovB  place.  It  is  aald  that  men 
were  frequently  seen  upon  the  docks,  fish- 
ing. It  does  not  appear,  however,  who  ttieae 
men  were,  or,  if  tbejr  were  atntngers  having 
no  right  there,  that  the  d^endants  had  any 
knowledge  of  it.  They  might  bare  been  em- 
ployte  or  longshoremen,  who  were  permitted 
there  to  do  watk  In  loading  and  unloading 
veaselfl,  and  therefore  bad  business  In  tke 
yard.  TUs  is  not  the  case  of  a  turntable 
left  unprotected  and  unguarded  in  a  position 
where  boys  would  naturally  resort  to  it. 
The  case  Is  within  the  rule  of  Trudell  ▼. 
Railway  Co.  (Mieh.)  85  N.  Wi.  2S0;  Rabldon 
V.  Hallway  Co.,  115  Mich.  380«  73  N.  W.  386, 
38  C  R.  A.  405;  RaHroad  Oo.  t.  Smith,  46 
Midi.  004.  9  K.  W.  830;  HargreaTee  t.  Dea- 
con. 2S  UUh.  h  Judgntent  is  affirmed.  The 
other  Jnstlces  concurred. 


BOABO  OF  SUPRS  OP  KENT  OOnNTY  t. 

BOARD  OF  SUP'RS  OF  IXD- 

ODSTA  COUOTT. 

(Snprcfne  Cbort  of  Michigan.    April  t0,  1901.) 

CRUUMAtt  UkW'-OQSnar-ijIABlLlTY   OF   COUN- 
TIW-OIRBCTINa  VERDICT. 

1.  Where  the  renne  in  a  criminal  case  la 
changed  from  one  county  to  another  for  trial, 
the  latter  county,  in  recorering  expenses 
ngainst  the  former,  is  limited  to  the  fees  and 
<>xpenaes  allowed  by  law.  Therefore  the  latter 
can  recover  against  the  former  only  the  statu- 
tory fee  of  two  dollars  per  day  tor  Jarors,  al- 
thon>(h  it  ma^  have  allowed  them  fonr  dollars 
per  day.  Neither  can  the  latter  recover  for  a 
stenoKTapher'8  fee,  where  the  stenographer  is 
compensated  by  an  annual  salary. 

2.  Where,  in  directing  a  verdict,  tiie  circuit 
judge  gave  a  wrong  reason  for  a  correct  resnlt, 
the  Judgment  will  not  be  disturbed. 

Error  to  drcnit  oonrt,  Mecoeta  ooanty; 
Lewis  G.  Palmer,  Judge. 

Action  by  the  board  of  supervlsorB  of  Kent 
connty  against  the  board  of  supervisors  ot 
Mecosta  county.  Judgment  for  defendant, 
and  plaintiff  appeaia.    Reversed. 

Bodgers,  McDonnld  A  Minor,  for  api)el- 
lant    A.  B.  Cogger,  for  appellee. 


OBANT,  J.  ISie  veaue  in  a  criminal  case 
was  changed  fram  tbe  county  of  Moosasta  to 
the  county  of  Kent;  and  then  txted.  After 
the  trial,  plaintiff' preaastted  to  the  defendant 
ft  bill  for  ocpensea  amounting  to  I88&.7B. 
The  defendant  allowed  tbe  bill  at  $CS42.75, 
and  sent  to  the  plaintiff  a  check  for  that 
amount.  Plaintiff  returned  tbe  aback,  and 
instituted'  this  salt'  to  lacorer  the  entli« 
smount  Included'  in  the  bill  rendered  waa 
a  charge  of  94  per  da^  for  the  Jnry,  and  a 
stenograph w  at' ftOO.  The  defendant  allew- 
ed  tbe  Jury  at  92  per  day,  and  struck  ont  tbe 
•tenograpbei's  fee.  Neltiier  of  these  reject- 
ed ttams  waa  cliargeable  agalnat  tbe  defOnd- 
amt  The  statutory  fee  of  Jurors  is  $2  per 
da^,  and  no  move  ooold  be  legally  paid. 
The  Btenogropba  of  Kent  county  is  employ- 
ed at  a  yearly  aaiary,  and  tiie  county  waa 
put  to  no  extra  expense  for  bis  employment 

Tbe  court  did  not,  pertiapa,  give  tbe  right 
reason  for  dlnaetteg  a  verdict,  bst  the  reason 
la  immaterial  where  the  verdict  asid  Jndg- 
m«it  are  correct.  The  conrt  directed  a  roe- 
diet  of  no  cause  of  action,  and  ttiat  tiie 
amount  of  $S^'iO  be  paid  into  court,  sub- 
ject to  tbe  order  of  Kent  county.  Tbe  prop- 
er course  would  have  been  to  direct  a  ver- 
dict for  i^alntlff  for  $S12.7S.  Tbe  Judgment 
'Will  be  reversed,  and  tbe  case  remanded, 
with  InstructionB  to  the  circuit  court  to  en- 
t«  Judgment  for  that  amount,  nnlesa  it  has 
been  paid  Into  court  subject  to  plaintiff's  or- 
der. Defendant'  will  recover  costs.  Tbe 
other  Justicea  concurred. 


KUNZB  V.  SOLOMON. 
Onprsme  Omit  of  MicUfan.    April  M,  iMl.) 

QUISTIKO  TITI<S-FLBADIKa-^lIENDICBINT. 

Complainant  filed  a  bill  to  remove  a  cloud 

from  his  title,  consiBting  of  a  deed  made  to  de- 

,  f^ndiTDt   npon   an    execution   sale.     Upon   the 

hearing  complainant  was  permitted  to  amend 

I  his  bill  by  alleging  that  defendant  had  taken 

no  steps  to  dctermlna  tha  riohts  and  equities 

of  the  Judgment  debtor,  under  section  9167, 

j  Oomp.  Laws.     Held:    (1)  That  the  amendment 

,  did  not  introduce  a  new  cause  of  action,  but 

an  additional  ceaaoo  for  the  same  cause  of  ac- 

'  tion.     (2)  The  failure  by  a  jndpcment  creditor 

I  to  proceed  under  section  9167  is  fatal  to  his 

I  case.    (3)  Held,  under  the  circumstances  of  the 

I  case,  that  defeodant  be  given  20  days  within 

which  to  file  in  this  court  a  certiOed  copy  of 

I  such  proceedings,  if  any  were  taken. 

Appeal  from  dreuJt  court  Iosco  comity. 
In  cbancery;  Wlllam  H.  Slmpaoo,  Jndge. 

Bill  by  Emli  Ek  Kunse  against  Aima  Solo- 
mon. Judgment  for  complainant  and  de- 
fendant appealt.    Reversed  on  conditions. 

In  August  1802,  tbe  executors  of  the  will 
of  William  E.  Dodge  and  one  Merrick  exe- 
cuted a  land  contract  by  which  they  agreed 
to  sell  to  Merrick  tbe  land  in  question.  Mer> 
lick  failed  to  make  the  payments,  and  on 
September  IS,  1S91,  assigned  bis  contract  to 
complainant  In  1894  the  Dodge  estate  exe- 
cuted a  deed  of  the  land  to  complainant,  re- 
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cttlng  tbat  It  was  subject  to  the  Merrick 
contract  Complainant  afterwa:ds  paid  the 
amount  due,  and  received  the  dead.  On  De- 
cember 27,  1893,  one  SulllTan,  having  a 
judgment  against  Merrick,  caused  an  execu- 
tion to  be  issued  and  levy  made  upon  the 
land.  Nothing  was  done  under  the  execution 
except  to  levy,  and  it  was  lost.  December  31, 
1805,  an  alias  execution  was  Issued,  levy  made, 
and  on  October  31,  1896,  the  land  sold  at 
execution  sale  to  the  defendant,  and  on  Feb 
ruary  8,  189S,  a  BherilTs  deed  was  duly  exe- 
cuted and  recorded.  Complainant,  claiming 
that  this  deed  was  a  cloud  upon  his  title, 
tendered  to  the  defendant  a  deed  for  execu- 
tion, which  she  declined  to  execute,  and 
thereupon  this  bill  was  filed  to  remove  the 
cloud.  The  bill  sets  forth  the  complainant's 
title,  the  forfeiture  of  the  contract  by  the 
Dodge  estate,  the  purchase  by  complainant, 
and  the  proceedings  In  the  execution  sale, 
and  the  deed  thereunder;  alleges  that  those 
proceedings  were  void  for  certjiln  reasons; 
and  prays  for  the  removal  of  the  cloud.  The 
defendant  answered,  claiming  the  validity 
of  the  execution,  and  alleging  that  com- 
plainant's title  was  subject  to  defendant's 
levy,  which  was  then  a  matter  of  record. 
Testimony  was  taken  In  open  court  and  at 
the  commencement  of  the  proofs  counsel  for 
the  complainant  raised  the  point  that  de- 
fendant had  taken  no  steps  to  determine  the 
rights  and  equities  of  the  judgment  debtor, 
under  section  9167,  Comp.  Laws.  Tb's  point 
was  insisted  upon  throughout  the  hearing. 
After  the  closing  of  proofs  the  court  ruled 
that  this  point  could  not  be  maintained  by 
the  complainant  without  an  amendment  to 
the  bill,  and  allowed  time  for  such  amend- 
ment Subsequently,  upon  a  petition  duly 
filed,  the  amendment  was  allowed,  and  de- 
cree entered  for  the  complainant 

Albert  Bl  Sbarpe,  for  complainant  N.  (X 
Hartingh  (Main  J.  Oonnlne,  of  counsel),  for 
defendant 

GRANT,  3.  (after  stating  the  facts).  1. 
It  is  urged  that  the  amendment  Introduced 
a  new  cause  of  action,  and  was  not  permissi- 
ble under  the  rules  of  pleading.  We  think 
otherwise.  The  amendment  permitted  the 
statement  of  an  additional  reason  against 
the  validity  of  defendant's  deed,  and  for  its 
annulment  as  a  cloud  upon  complainant's 
title.  It  Introduced  no  new  cause  of  action. 
1  Enc.  PI.  &  Prac.  468,  485;  Church  v.  Hol- 
comb,  46  Mich.  29,  7  N.  W.  167;  Smith  v. 
Sherman,  52  Mich.  637,  18  N.  W.  394;  Dod- 
Bon  V.  McKelvey,  93  Mich.  263,  53  N.  W.  517. 

2.  The  failure  to  proceed  under  section 
9167  would  be  fatal  to  the  defendant's  case. 
EdseU  V.  Nevlns,  80  Mich.  146,  44  N.  W.  1115, 
and  authorities  tliere  cited.  See,  also,  Jenl- 
Bon  V.  Rankin,  57  Mich.  49,  23  N.  W.  482. 

3.  Upon  overruling  defendant's  objection 
to  the  amendment  her  counsel  asked  leave 
to  file  an  amended  answer,  and  for  permis- 
sion to  take  further  proofs  In  respect  to  the 


new  matter  brought  into  ttte  ease  by  the 
amendment  This  was  denied.  Neither  dur- 
ing the  progress  of  the  hearing  nor  at  the 
time  the  amendment  was  allowed  did  coun- 
sel for  the  defendant  claim  that  she  bad 
taken  proceedings  under  the  statute.  If  they 
bad  done  so,  the  court  would,  as  a  matter 
of  course,  have  allowed  an  amended  answer, 
or  would  have  permitted  the  evidence  with- 
out an  answer.  Such  proceedings,  if  taken, 
were  a  matter  of  record  In  the  same  court 
in  which  the  case  was  being  heard.  We  naay 
Justly  infer  that  no  such  proceedings  were 
had.  Possibly,  however,  counsel  may  have 
rested  upon  the  belief  that  the  burden  of 
proof  was  upon  the  complainant  It  would 
certainly  have  been  wise  for  complainant  to 
assume  It  Counsel  for  e'.tber  side  might 
have  avoided  this  question  by  intrcducing 
the  proof,  which  was  easily  wltbia  the  reach 
ot  either.  In  order,  however,  that  no  wrong 
may  be  done,  the  defendant  will  be  allowed 
20  days  from  the  service  upon  her  counsel 
of  a  copy  of  this  opinion  within  which  to 
file  In  this  court  a  certified  copy  of  such  pro- 
ceedings. If  taken,  in  default  of  which  the 
decree  will  be  affirmed,  with  costs.  If  filed 
within  that  time,  the  decree  will  be  reversed, 
with  costs.    The  other  Justices  concurred. 


OLMSTEAD  et  al.  ▼.  TATLOR  et  aL 

(Supreme  Oonrt  of  Michigan.    April  16,  1901.) 
QUARDIANS— TESTAMENTARY  APPOINTMENT- 
LETTERS    OF    GUARDIANSHIP— BOND— MORT- 
OAOE-PAYMENT    TO    GUARDIAN- PORBCI.O- 
SURE— LACHES. 

1.  Under  Comp.  Laws  !S  8706,  8707.  uthoria- 
Ing  the  appointment  of  testamentar;  guardians, 
and  requiring  them  to  give  bonds,  a  person 
named  m  a  will  as  guardian  of  minor  diildren, 
who  has  never  received  letters  of  gnardiansliip 
and  never  filed  a  bond  as  guardian,  was  not 
made  a  guardian  by  the  probate  of  the  will; 
and  hence  the  payment  of  a  mortgage  dne  to 
such  minor  children  to  him  was  nnanthoilzed. 
and  they  were  entitled  to  foreclose  la  spite  of 
such  payment. 

2.  Where  complainant  sued  to  foreclose  a 
mortgage  given  to  himself  and  sister,  as  heirs 
of  their  deceased  father,  in  payment  for  lamis 
which  they  sold  through  their  next  friend,  thp 
fact  that  complainant  came  of  age  four  years 
before  the  commencement  of  the  suit  did  not 
show  laches,  where  it  also  appeared  that  nei- 
ther he  nor  his  sister  had  any  knowledge  of  the 
sale  of  the  land  or  giving  of  the  mortgage  un- 
til a  short  time  before  suit  was  brooght 

Appeal  from  circuit"  court  Chippewa  coun- 
ty, In  chancery;  Albert  T.  Streeter,  Judge. 

Suit  by  Eugene  D.  Olmstead  and  another 
against  Henry  H.  Taylor  and  others.  From 
a  decree  in  favor  of  complainants,  defend- 
ants appeaL    Affirmed. 

Warner  &  Sullivan,  for  aiq;>ellant8.  Albert 
B.  Davidson  (Henry  F.  Metzger,  of  counsel), 
for  appellees. 

MOORE,  J.  This  Is  a  bill  filed  for  the  pur- 
pose of  foreclosing  a  mortgage.  The  case 
was  heard  in  July,  1900,  and  a  decree  ren- 


Micb.) 


OLMSTEAD  v.  TAYLOR. 


741 


dered  Id  fovor  of  complainants,  from  irlilcli 
decree  the  complainants  bave  appealed.  Not 
many  of  the  facts  are  in  dispute.  In  Sep- 
tember, 1SS7,  Eugene  V.  Olmstead  was  13 
years  old.  Mlnnte  J.  Olmstead  was  of  the 
a^  of  B  years.  Xbey  filed  a  petition,  by  their 
mother  and  next  friend.  In  the  drcnlt  court 
in  chancery,  for  leave  to  sell  their  interest  In 
certain  real  estate.  Their  petition  was  grant- 
ed, the  land  was  sold,  and  the  mortgage 
which  Is  sought  to  be  foreclosed  In  this  pro- 
ceeding was  given  bacl^  to  them  for  its  pur- 
chase price.  The  time  of  payment  is  some- 
what ambiguously  stated  in  the  mortgage.  It 
provides  (or  the  payment  to  the  said  minors 
of  tbe  amount  of  the  principal  "at  the  death 
of  tbelr  mother  if  they,  or  either  of  them, 
survive  her,  together  with  seven  per  cent,  an- 
nual interest,  payable  on  the  first  day  of  Oc- 
tober of  each  year  during  the  lifetime  of  said 
mother  and  said  second  parties^"  etc.  This 
mortgage  was  given  October  10,  1887.  The 
mother  died  June  24,  1888,  leaving  a  last 
will,  giving  her  property  equally  to  her  three 
children,  and  provided  therein  as  follows: 
"I  hereby  nominate  and  appoint  my  son  Amos 
Richard  Olmstead  to  be  my  executor  and  ad- 
ministrator in  ail  matters  pertaining  to  a  di- 
vision of  my  estate,  with  full  power  to  look 
after,  manage,  and  collect  all  unsettled 
claims,  of  whatsoever  nature,  and  to  do  any 
and  all  business  relating  to  the  management 
of  said  estate  until  the  time  of  its  division; 
and  I  hereby  appoint  my  son  Amos  Richard 
Olmstead  to  be  the  guardian  of  my  two  mi- 
nor children,  Minnie  Jane  and  Eugene  Dun- 
can." This  will  was  probated.  Amos  Rich- 
ard Olmstead  gave  a  bond  as  executor,  and 
letters  of  administration  were  issued  to  him. 
He  never  applied  (or  letters  of  guardianship, 
never  filed  a  bond  as  guardian,  and  no  let- 
ters of  guardianship  were  ever  issued  to  him. 
It  is  the  claim  of  defendant  Taylor  that  in 
August,  1888,  the  mortgage  was  paid  to  Amos 
R.  Olmstead,  and  by  him,  as  guardian,  dis- 
charged on  the  margin  of  the  record.  Mr. 
Amos  R.  Olmstead  was  not  called  as  a  wit- 
ness. Minnie  J.  Olmstead  testified  that  after 
the  death  of  her  mother  she  lived  with  her 
brother  Amos  until  she  was  16  years  old, 
when  she  went  out  to  work  for  others,  doing 
housework;  that  no  money  had  ever  been 
paid  to  her  on  account  of  this  mortgage,  and 
that  she  never  heard  of  the  mortgage  until 
about  the  time  she  became  21  years  of  age, 
which  was  in  1899;  and  that  she  never  knew 
her  brother  claimed  to  be  her  guardian.  Her 
testimony  was  not  contradicted.  The  other 
complainant  testified  that  after  the  death  of 
his  mother  he  lived  with  his  brother  Amos 
about  three  years,  going  to  school  winters, 
and  working  for  him  summers,  and  that  he 
did  not  live  vrith  him  afterwards;  that  he 
never  recdved  any  portion  of  the  mortgage, 
and  never  knew  of  its  existence  until  about 
a  year  before  the  trial  of  the  case,  and  never 
heard  that  his  brother  claimed  to  be  his 
guardian.  No  testimony  was  offered  to  contra- 


dict his  testimony.  Amos  Richard  Olmstead 
reported  to  the  probate  court  that  there  was 
no  property  in  the  estate  of  his  mother,  and 
received  his  discbarge  in  March,  1900.  The 
father  of  the  complainants  died  before  the 
mortgage  was  made,  leaving  an  estate  which 
came  Into  the  hands  of  Amos  R.  Olmstead, 
who  was  appointed  his  administrator.  In 
January,  1900,  he  filed  his  final  account  as 
administrator  of  the  estate  of  his  father,  in 
which  he  charged  himself  with  property 
amounting  to  upward  of  $1,900,  no  part  of 
which  was  the  proceeds  of  this  mortgage.  He 
presented  a  claim,  for  tbe  maintenance  of 
each  of  the  complainants  as  minors  for  six 
years,  and  was  allowed  $450  each  (or  their 
maintenance.  The  circuit  court  in  chancery 
never  made  an  order  authorizing  the  trans- 
fer of  this  mortgage  to  Amos  R.  Olmstead 
or  any  other  person,  and  no  proceeding  was 
bad  or  order  therein  made  in  that  court  sub- 
sequent to  October  8,  1887,  when  an  order 
was  made  directing  a  conveyance.  Tbe  cir- 
cuit Judge  was  of  the  opinion  the  payment  of 
the  mortgage.  If  payment  was  made,  to  Amos 
R.  Olmstead,  was  wholly  unauthorized. 

A  number  of  questions  are  raised  by  coun- 
sel, some  of  which  we  deem  It  unnecessary 
to  discuss.  Ck>unsel  say  the  right  to  appoint 
a  testamentary  guardian  is  conferred  by  the 
statutes  of  this  state  (Comp.  Laws,  {{  8706, 
8707).  It  is  their  contention  that  it  Is  not 
necessary  for  letters  of  guardianship  to  be 
issued  to  a  testamentary  guardian;  that  the 
appointment  is  made  by  tbe  testator,  and  be- 
comes operative  and  effectual  when  tbe  will 
is  admitted  to  probate.  Their  claim  is,  to 
state  it  succinctly  and  logically,  that  when 
tbe  will  of  Mrs.  Olmstead  was  probated  the 
guardian  named  therein,  without  the  further 
intervention  of  tbe  probate  court,  and  with- 
out giving  a  bond,  could  at  once  take  posses- 
sion not  only  of  the  property  willed  to  bis 
wards  by  their  mother,  but  also  of  the  prop- 
erty wblch  came  to  them  from  another 
source,  and  over  which  she  would  have  no 
control  without  the  Intervention  of  a  court 
They  cite  Palmer  v.  Oakley,  2  Doug.  433; 
Carpenter  v.  Harris,  51  Micb.  225,  16  N.  W. 
383;  and  Goss  v.  Stone,  63  Mich.  322,  29  N. 
W.  735.  There  are  expressions  used  in  these 
cases  which,  standing  by  themselves,  tend  to 
support  the  argument  of  counsel;  but  when 
the  cases  are  examined  we  do  not  think  they 
establish  the  doctrine  contended  for,  and 
wblch  might  lead  to  disastrous  results  to  in- 
fants, as  is  shown  if  applied  to  this  case.  In 
the  case  of  Palmer  v.  Oakley  it  was  sought 
to  set  aside  a  guardian's  sale.  The  guardian 
was  a  married  woman,  and  it  was  argued 
that  because  of  her  coverture  she  could  not 
execute  a  legal  bond,  and,  as  tbe  statute  re- 
quired a  bond  to  be  griven  by  a  guardian, 
therefore  she  could  not  become  a  guardian, 
and  could  not  make  a  valid  guardian's  sale. 
A  bond  in  that  case  had  actually  been  given, 
with  sufficient  sureties.  The  court  held:  "It 
la  very  clear  that  the  words  of  the  act  do 
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not  make  It  Imperatlre  apon  ttae  guardian  to 
execute  the  bond,  and  It  Is  equally  clear  that 
the  end  to  be  attained  dees  not  render  such 
a  construction  neeeasary.  When  the  gnard- 
lan  g^YtiB  a  bond  with  linfficient  secnrity, 
the  object  of  the  law  Is  ftdly  answered.  If 
the  fifth  sectton  stood  alone,  the  eonstructloD 
contended  for  by  the  plaintHte  might  pre- 
vail, as  the  wotda  'shall  girt  a  bond'  might 
reasonably  be  construed  to  be  equivalent  to 
the  wurds  %hall  execute  a  bond.'  I  am  un- 
able to  perceive  the  necessity  for  the  execu- 
tion of  the  bond  by  the  guardian,  as  no  ad- 
ditional security  Is  thereby  afforded  to  the 
minor  In  the  evoit  of  a  breach  of  its  caa- 
dltlons."-  The  case  of  Oerpenter  v.  Harris 
was  one  where  a  testamentary  guanttan  was 
In  possession  of  real  estate  belonging  to  his 
wards.  He  was  fordUly  dispossessed  by  the 
administrator  of  their  deceased  motber.  The 
proceeding  was  a  special  one  to  enable  the 
guardian  to  resume  possesslan.  The  court 
held  that  the  possessoiy  rlgb1»  of  the  heirs 
were  superior  to  those  of  the  administrator. 
The  will  appointing  the  guardian  waived  his 
giving  a  bond.  While  the  record  la  not  dear 
as  to  whether  letters  of  guardianship  were 
Issued  by  the  probate  court.  It  is  a  fair  in- 
ference they  were.  All  the  case  says  upon 
that  subject  Is,  "Whether  the  probate  court 
shoidd  require  bonds  or  not  Is  net  impoPtaTit 
new,  because,  as  held  tn  Paldier  v.  Oakley, 
2  Dong.  483,  the  failure  to  give  bonds  does 
not  vacate  the  appointment  of  Itself."  In 
Gobs  v.  Stone  the  question  was  whether  an 
appeal  would  lie  to  the  circuit  court  from  an 
appointment  of  a  guardian  by  a  probate 
court  lu  the  diwussion  the  eourt  used  the 
following  language:  "The  appointment  of  a 
permanent  guardian  to  one  of  the  most  Im- 
portant things  that  can  happen  to  an  infant, 
Invulving  toe  custody  of  an  i»'oparty,  and, 
where  there  are  no  parents,  generally  in- 
volving, also,  the  control  of  the  person.  In 
all  countries  this  Jurisdiction  has  been  re- 
garded as  of  the  highest  Importance.  In 
Englaud  It  was  vested  In  the  highest  court 
in  the  realm,  and,  while  hi  this  country  it  has 
fljequently  been  placed  In  the  courts  exer- 
cising probate  powers,  It  has  never  been  con- 
sidered as  not  within  Judicial  supervision  in 
some  way,  and  has  generally  been  put  In 
courts  from  which  an  appeal  lies,  involving 
a  rehearing  on  the  merits.  In  TafT  v.  Hoe- 
mer,  14  Mich.  266,  the  natnre  of  this  power 
was  considered,  and  cases  cited  to  show  both 
Its  Judicial  character  and  its  importance;  and 
in  that  case  a  near  relative,  who,  It  was  ex- 
pressly decided,  could  not  have  appealed  ftT>m 
the  probate  of  a  will  If  nothing  but  prop- 
erty was  Involved,  was  held  competent  to 
appeal  on  account  of  Its  appointment  of  a 
guardian,  although  If  the  will  was  establish- 
ed it  was  held  the  father's  choice  would 
prevail."  It  was  held  an  appeal  would  lie. 
Incidentally  It  was  said:  "It  was  suggested 
that  a  married  woman  Is  not  a  competent 
guardian.     Aa   the   contrary   was    held    In 


Palmer  v.  Oakley, '2  Doug.  466,  and  has  been 
Fscognlaed  ever  since,  we  need  not  dlBcnaa 
tUe  question."  It  will  be  observed  m  tbese 
cases  a  bond  had  been  given  or  had  been 
waived  by  the  terms  of  the  will,  and  It  does 
odt  apiiear  thart  no  letters  of  goardlaiiBtaip 
had  hi  fact  been  Issued.  The  provision  for 
tire  appointment  of  testamentary  guardians 
is  found  in  Gomp.  Laws,  i  87D7.  The  follow- 
ing section  reads  as  follows:  "Hivery  such 
testamentary  guardian  shall  give  kwnd  in 
like  manner  and  with  like  condition,  aa  Is 
hereinbefore  required  of  a  guardian  apjiotnt- 
ed  by  a  Judge  of  probate:  provided,  that  wben 
the  testator  in  the  will  appointing  the  gnard- 
ian  shall  Imve  ordered  or  reqiieBtad  that 
soch  bond  shall  not  be  given,  the  bond  shall 
not  be  required  unless  from  a  change  in  ttae 
situation  or  clrcnmstenees  of  the  guardian. 
or  for  other  sufficient  cause,  the  Jud{^  of  pro- 
bate shall  think  innper  to  require  it."  Tbe 
will  appointing  the  guardian  In  this  case 
was  silent  as  to  bonds.  Tbe  statnte  relating 
to  bonds  of  guardians  appointed  by  the  Judge 
of  probate  reads:  "ESveiy  such  guardian 
shall  give  bond  with  surety  or  snreties,  to 
the  Judge  of  probate,  in  such  sum  as  tbe 
Judge  shall  order,  with  conditions  am  fbUows: 
•  •  *"  And  thai  follow  tbe  conditions. 
which  are  not  material  to  the  question  In- 
volved here.  Comp.  Lawa,  f  9704.  This  lan- 
guage of  tbe  stattrte  is  mandatory,  and  re- 
quires a  bond  to  be  given  unless  tbe  girlng 
(tf  it  Is  waived,  and  It  follows  that  an  opper- 
tunlty  should  be  given  to  the  probate  court 
to  pass  upon  the  question  of  whether  a  bond 
shall  be  given  or  not  -flCKtlen  0281,  Oomp. 
Laws,  requires  wills  to  be  probated  before 
they  shall  pass  either  real  or  personal  es- 
tate. Section  9284  provides  that  when  the 
will  Is  probated  letters  testamentary,  or  let- 
ters of  administration  with  the  will  annexed, 
shall  be  granted,  and  when  granted  shall 
extend  to  all  of  tbe  estate  of  the  testator 
tn  this  state;  but  there  is  not  a  suggestion 
In  the  statute  anywhere,  to  whICh  our  at- 
tention has  been  called,  that  the  letten  testa- 
mentary will  authorize  the  executor  to  take 
psBsesBlon  of  any  property,  except  that  be- 
loBging  to  tbe  estate  of  the  testator.  When 
file  will  provides  for  the  appointment  of  a 
testamentary  guardian,  the  various  sections 
of  the  statnte  ought  to  be  so  construed  as 
to  reqtiire  the  giving  of  such  security,  before 
the  testamentary  guardian  can  act  as  shall 
prevent  the  waste  or  wrongful  appropria- 
tion of  the  estate  of  the  miniNr.  The  right 
to  appoint  a  guardian  by  wlH  Is  a  statutory 
right  Before  the  appointment  can  beeonie 
effective,  the  statutory  limitations  that  are 
intended  to  safeg^uard  the  Interests  of  the 
wards  must  be  .met.  See  Hatch  v.  Perguijcm. 
15  C.  C.  A.  201,  68  Fed.  43,  33  L.  R.  A.  759: 
Wadsworth  v.  Oomiell,  104  HI  368;  Wnest- 
hoff  V.  Insurance  Co.,  107  N.  T.  580,  14  X. 
E.  811. 

It  Is  said,  "Complainant  Eugene  T>.  Olm- 
Btead  came  of  age  some  four  yearn  before 
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the  eosuueBcecient  of  this  eult,  and  In  tbfl 
meentioM  the  rlgbts  of  tbe  Bubaequent  pur- 
clia£erB  accrued,  and  tbls  delay  estops  htm 
from  taUoe;  tbeir  property  to  eatUfy  bto 
dalm."  Tbe  recocd  ahowa  that,  witliin  a 
'  8b<xt  time  after  .kaowladge  came  to  Eugene 
D.  Olmatead  tbat  this  mortgage  had  been 
given.  tUs  blU  was  flled.  We  do  not  thlnlc 
any  lacbee  are  abown.  Tbe  decree  is  af- 
firmed, wltb  costs.  Tbe  otber  Justlcea  C9n> 
curied. 


UNITED  STATES  HBATBB  CO.  t.  APPLE- 
BAUM. 


(Supn 


Oourt  ta  MkUoan.    AptU  16,  1801:) 


CONTRAOr-OrniR  BT  JjVITER— aoobptanca 
Plaiatifi  «nte£ed  bito  negotiatioiis  witb  d»- 
Cendant  for  the  aale  and  deliverr  by  the  latter 
of  a  certain  amount  of  scrap  iron  dniioK  the 
year  1880,  to  be  delirered  as  required  by  plain- 
tiff, and  defendant  wrote  plaintifl  that  a  con- 
tract reanieing  the'  delivery  of  sucb  iron  is 
189D  would  be  accepted  on  jcondition  that  none 
be  required  to  be  delivered  before  April  1st. 
'Plaintiff  prepared  a  contract  requinne  the 
iron  to  be  delivered  betweui  April  1,  1S69,  and 
April  1,  1800,  as  required  fcv  plaintiff,  which 
defendant  refused  to  sign.  Mela,  that  the  con- 
tract returned  to  defendant  did  not  constitute 
an  aecentanee  ot  the  offer  contained  in  tbe  let- 
ter, and  thus  create  a  binding  contract,  since 
tbe  contract  ertended  the  tune  of  delivery 
three  months  beyond  the  time  spedfied  in  the 
letter. 

Error  to  circuit  court  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  tbe  T7nited  States  H^ter  Com- 
pany against  Isaac  Applebaum  for  breach  of 
a  contract  to  deliver  .scrap  iron.  From  a 
Jadgment  In  favor  of  defendant,  plaintiff 
brings  error.    AC9rmed. 

George  W.  Raidford,  for  Appellant  Adolpb 
Sloman,  for  Appellae. 

MONTOOMBRY,  G.  J.  Tfala  Is  an  acUon 
to  recover  damages  tor  tbe  breach  of  en 
agreement  to  deliver  700  tons  of  scrap  Iron 
uader  a  contract  claimed  to  exist  between 
tbe  parties.  Tbe  learned  circuit  Judge  was 
of  the  opinion  that  no  contract  was  shown, 
and  directed  a  verdict  for  the  defendant 
Tbe  sole  question  in  the  case  is  wbether  the 
minds  of  tbe  parties  ever  met  upon  tbe  con- 
tract averred  in  tbe  declaration.  Tbe  con- 
tract averred  is  a  contract  to  deliver,  as  re- 
quired by  plaintiff,  between  April  1,  1899. 
and  April  1,  1900,  500  to  700  tons  of  machin- 
ery scrap  No.  1,  at  tbe  price  of  $8.15  per  ton. 
Tbe  plaintiff's  evidence  disclosed  that  prior 
to  JTanuary  20,  1899,  a  conversation  was  bad 
between  plaintiff's  manager  and  defendant 
by  telephone;  that,  following  upon  this  con- 
versation, a  letter  In  tbe  following  terms 
was  addressed  to  defendant:  "Mr.  Jaaac  Ap- 
plebaum, City— Dear  Sir:  Xou  may  enter 
our  order  for  a  quantity  of  from  500  to  700 
tons  No.  1  machinery  cast  scrap,  to  be  deliv- 
ered as  required  during  tbe  year  1899,  un- 
loaded from  our  siding,  at  a  price  of  $8.16 


per  ton.  Terms:  30  days,  with  tbe  privilege 
of  00  dajs'  additional  time  by  including  in- 
terest. You  agree  to  furnish  this  quantity  of 
icon  to  us  on  tbe  fonegoisg  terms,  and  to 
promptly  fill  all  our  orders.  Tbe  grade  of 
tbis  scrap  iron  is  fully  guarantied  by  you, 
wltb  tbe  understanding  that  you  are  to  re- 
move, free  of  expense  to  us,  any  wbicb  we 
may  be  obliged  to  reject  at  any  time.  Yours, 
very  truly.  United  States  Heater  Company. 
Henry  T.  Cole,  Secy,  and  Treas.    Accepted, 

."    This  was  accompanied  by  a  note 

requesting  defendant  to  write  bis  acceptance 
and  return.  On  tbe  28th  of  January  tbe  de- 
fendant wrote  plaintiff,  acknowledging  tbe 
reeeipt  of  Its  letter,  and  adding:  "I  will  say 
to  yon  that  by  accepting  your  offer  I  cannot 
agree  to  furnish  you  tbe  amount  of  Iron  be- 
fore April  1st  '88,  as  I  have  a  good  many 
ocders  and  contracts  ahead  of  yours. 
*  *  *  If  it  Is  satisfactory  to  you.  you  will 
kindly  flU  out  your  blank,  and  mall  it  to  me, 
and  I  will  sign  it"  In  reply  to  Xhis,  plain- 
tiff, on  February  1st  wrote  defendant  tbe 
following  letter:  "Detroit,  Mlcb.,  Feb.  1, 
1898.  Mr.  Isaac  Applebaum,  <;!Ity— Dear  Sir: 
We  have  your  letter  of  tbe  28tb  referring  to 
contract  and  inclose  new  blank  on  tbe  basis 
you  desire.  We  have  simply  nwade  tbe  con- 
tract read.  'One  year  from  April  1st'  Instead 
of  commencing  with  January.  We  do  this 
to  meet  yOur'  wishes,  although  we  under- 
stand that  you  will  undoubtedly  be  able  to 
furnish  us  such  scrap  as  we  may  require 
between  this  date  and  April  Ist  We  esti- 
mate that  we  shall  have  to  have  in  the 
neighborhood  of  100  tons.  Kindly  sign  and 
return  this  oentract  to  us  at  once.  Yours, 
very  tmly.  United  States  Heater  Company. 
Henry  T.  Cole,  Secy,  and  Treas."  Wltb  this 
letter  was  Inclosed  another  signed  contract, 
readbig  as  follows:  "Detroit  Feb.  1st,  "99. 
Mr.  Isaac  Applebaum,  OltJ'— Dear  Sir:  Yon 
may  eater  our  order  for  a  quantity  of  from 
500  to  700  tone  of  No.  1  macbbiery  cast 
scrap,  to  be  delivered  as  required  between 
Apdl  lat  1898,  and  AprU  Ist  1900.  The 
price  to  be  18.15  per  net  ton,  unloaded  from 
our  siding.  Terms:  30  days,  with  tbe  priv- 
ilege of  90  days'  additional  time  by  Including 
interest  You  agree  to  furnlsb  this  quantity 
of  Iron  to  us  an  tbe  foregoing  terms,  and  to 
promptly  fill  all  our  orders.  Tbe  grade  of 
this  scrap  iron  Is  fully  guarantied  by  you, 
wltb  tbe  understanding  that  yeu  are  to  re- 
move, free  of  expense  to  us,  any  which  we 
may  be  obliged  to  reject  at  any  time. 
Yours,  very  truly,  United  States  Hester 
Company,  Henry  T.  Cole,  Sec'y  and  Treas." 
On  February  4tb  defendant  replied  as  fol- 
lows: "Detroit  Mlcb..  Feb.  4,  1898.  Unit- 
ed States  Heater  Company.  City— Gentlemen: 
Yours  of  the  Ist  Inst,  received.  In  reply, 
would  say  that  during  that  time  up  to  date  I 
have  bt-en  looking  around  to  see  what  I 
could  do  for  you  regarding  tbe  supply  of 
scrap.  Up  to  date  I  did  not  succeed;  there- 
fore I  cannot  sign  the  contract  but  will  let 
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yoa  know  abont  fonr  or  flTO  days  the  best  I 
can  do.  Hoping  to  be  satisfactory,  I  re- 
main, yonrs,  truly,  Isaac  Appiebanm." 
Some  further  correspondence  was  had  be- 
tween the  parties,— plaintiff  insisting  that  a 
contract  existed,  and  demanding  its  fulfill- 
ment; defendant  refusing  to  recognize  any 
contract  as  existing. 

The  direction  of  the  circuit  Judge  waa 
right;  assuming,  as  is  contended  by  plain- 
tiff, that  defendant's  letter  of  January  26th 
amounted  to  an  acceptunce  of  plaintiff's  of- 
fer, if  modified  so  as  to  admit  of  delivery 
beginning  April  1,  1899,  and  ending  Al)ril  1, 
1900.  This  wns  an  extension  of  three 
months  beyond  the  period  named  in  the  orig- 
inal proposition,  and  gives  the  plaintiff  the 
Mght  to  require  the  delivery  of  scrap  iron 
during  these  three  months.  This  makes  a 
different  contract  than  that  at  first  proposed, 
and  such  a  proposition  amounts  to  a  refusal 
to  accept  the  proposition  of  defendant  made 
in  his  lettel:  of  January  28th.  The  question 
is  ruled  by  Minneapolis  &  St.  L.  B.  Co.  T. 
Columbus  Bolllng-Mlll  Co.,  119  U.  8.  149,  7 
Sup.  Ct.  168,  30  I.,.  Ed.  376.  See,  also,  Wil- 
kin Mfg.  Co.  V.  H.  M.  Loud  &  Sons  Lumber 
Co.,  94  Mich.  158,  53  K.  W.  1045,  and  cases 
cited.  The  judgment  is  affirmed.  The  oth- 
er Justices  concurred. 


GOEBBL  T.  GBOSSB  POINTH  WATER- 
WORKS. 
(Supreme  Court  af  Michigan.    April  16,  1901.) 

WATER  RATEia— REASONABLENESS. 
Comnlainant's  house  and  grounds  were 
piped  with  l^inch  pipe.  He  put  a  2-inch  con- 
nection into  defendant's  main  under  a  verbal 
promise  that  bis  rate  would  be  reasonable. 
Boon  after  the  defendant  fixed  rates  based  up- 
w  the  size  of  the  connection.  Beld,  that  the 
rate  was  reasonable,  and  that  complainant 
must  pay  according  to  size  of  his  connection, 
rather  than  the  size  of  his  oipe  at  some  point 
beyond  the  conne<*tion. 

Appeal  from  circuit  court,  Wayne  county. 
In  chancery;  William  L.  Carpenter,  Judge. 

Action  by  August  Goebel  against  the 
Orosse  Pointe  Waterworks.  Decree  for  plain- 
tiff, and  defendant  appeals.    Reversed. 

The  defendant  is  a  corporation  organized 
in  1800,  under  the  laws  of  this  state,  for  the 
purpose  of  supplying  water  to  the  Inhab- 
itants of  Grosse  Pointe.  Grosse  Polnte  Is 
mainly  occupied  for  summer  residences  by 
wealthy  people  of  Detroit.  Complainant's 
premises  have  a  frontage  of  150  feet  on  Jef- 
ferson avenue,  and  extend  1,100  feet  to  Lake 
St  Clair.  His  residence  stands  about  90 
feet  from  the  lake.  Prior  to  1890  each  res- 
ident had  supplied  bis  own  water  by  wind- 
mills or  steam  pumps.  This  was  unsatis- 
factory, both  on  acconnt  of  smoke  and 
expense.  In  September,  1889,  18  of  the  resi- 
dents, for  the  purpose  of  establishing  water- 
works, entered  into  an  agreement  to  pay  for 
three  yean  the  sum  set  opposite  their  re- 


■pectlTe  names  for  a  anpply  of  wmter  from 
the  proposed  waterworks.  These  sums  va- 
ried from  flOO  to  $300.  The  waterworks 
were  established,  and  the  sums  paid  in  ac- 
cordance with  said  agreement  for  the  period 
of  three  years.  These  sums  exceeded  the 
rates  that  would  be  charged  based  upon  the 
size  of  connections  with  the  main.  Com- 
plainant waa  not  one  of  those  subscribers, 
but  in  1898  he  made  connection  with  the 
main  under  a  promise  from  Mr.  Newberry, 
the  treasurer  of  the  company,  that  his  rate 
would  be  reasonable.  Shortly  after  com- 
plainant's connection  with  the  main  was 
made,  the  company  fixed  the  following  wa- 
ter rates:  "V^-inch  connection,  $18  per  year; 
%-in(A  connection,  $26  per  year;  1-lnch  con- 
nection, $50  per  year;  IV^-inch  connection, 
$76  per  year;  2-inch  connection,  $100  per 
year."  This  rate  applied  to  all  consumers 
alike,  regardless  of  the  time  their  residences 
were  occupied.  A  few  occupied  their  resi- 
dences all  winter,  while  the  most  were  oc- 
cupied only  during  the  summer.  Complain- 
ant was  informed  by  the  engineer  of  the 
defendant  that  he  must  make  his  own  con- 
nection. He  employed  some  men  from  the 
city  waterworks  to  do  so.  They  put  In  a 
2-inch  connection.  Each  resident  had  piped 
his  grounds  and  buildings  with  pipe  of 
various  sizes,  running  from  a  half  inch  up 
to  2  Inches.  Complainant  had  put  in  l^inch 
pipe.  From  12  to  18  Inches  from  the  connec- 
tion the  2-lnch  pipe  was  connected  with  a  1^ 
inch  pipe.  Complainant  was  charged  at  the 
rate  of  a  2-lnch  connection.  He  declined  to 
pay.  The  defendant  threatened  to  cut  off  his 
water,  whereupon  he  filed  this  bill  to  restrain 
the  threatened  action  of  the  defendant,  and  to 
have  the  court  determine  the  reasonable  rate 
that  he  should  pay.  The  court  below  found 
that  he  should  pay  for  l^lnch  connection, 
rather  than  a  2-inch  connection,  upon  the 
theory  that  he  received  only  the  quantity  of 
water  that  would  pass  from  a  l^lnch  con- 
nection. 

Wells,  Angell,  Boynton  &  McMillan,  ^or 
appellant  Edwin  F.  Conely  and  Orla  B. 
Taylor,  for  appellee. 

GBANT,  J.  (after  stating  the  facts).  We 
think  the  court  was  in  error.  The  rates 
established  are  not  sufilcient  to  pay  the  ex- 
penses of  the  company  and  the  interest  on  Its 
bonded  indebtedness.  Several  of  the  con- 
sumers voluntarily  pay  $1,460  per  year  in 
excess  of  the  established  rates  In  order  to 
keep  the  works  running.  Should  this  be 
discontinued,  an  increase  in  the  rates  would 
be  required.  The  complainant  has  failed 
to  establish  the  fact  that  his  rate  is  unrea- 
sonable. The  court  below  found  that  the 
scale  of  prices  was  not  too  high,  as  nnder 
the  scale  it  made  no  money.  Whether  more 
water  would  be  forced  through  an  inch  and 
a  half  pipe  with  a  two-inch  connection  than 
an  inch  and  a  half  connection  does  not  ap- 
pear.   The  quantity  forced  through  a  pipe 
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depends,  not  only  upon  the  size  of  tbe  pipe, 
but  npon  the  pressure  to  which  the  water  Is 
subjected. 

But,  aside  from  this,  we  think  the  de- 
fendant i>os8e88ed  the  right  to  fix  the  rmtea 
according  to  the  size  of  the  connection.  A 
consumer  cannot  defend  against  tills  rate  nit- 
on the  ground  that  at  some  distance  from 
the  main  connection  his  pipe  is  reduced  to  a 
less  sise  than  that  of  the  main  connection. 
When  complainant  raised  the  question  with 
defendant,  he  was  promptly  notified  that  be 
could  make  a  IV^-lnch  connection,  which 
would  cost  but  a  trifle,  In  which  event  he 
would  be  charged  only  at  that  rate.  It 
would  be  unreasonable  to  hold  that  defend- 
ant must  ascertain  that  somewhere  between 
the  connection  and  the  faucets  his  pipe  Is 
reduced  from  a  larger  to  a  smaller  size, 
and  then  charge  a  rate  according  to  the 
smaller  size.  The  connection  with  the  main 
Is  the  logical  place  for  determining  the  rates 
at  which  consumers  should  be  charged.  It 
Is  no  hardship  fpr  consumers  to  comply 
with  this  requirement,  and  put  In  a  connec- 
tion to  correspond  with  the  size  of  the  pipe. 
The  decree  is  reversed,  and  bill  dismissed, 
with  the  costs  of  both  courts.  The  other 
justices  concurred. 


BROWNS  T.  BOAKD  OF  SDP'RS  OF  LHr- 
INQSTON  OOUNTT. 

O'NEIL  V.  SAME. 
(Supreme  Oonrt  of  Michiirao-    April  16,  1901.) 

COTTNTIES— PHYSICIAN'S     SERVICBS— ALLOW- 
ANCE OF  CLAIM— HEALTH  OrFICBR. 

1.  When  a  pliyaician  has  presented  a  bill  to 
a  county  for  services  rendered  to  indigent  per- 
sons, bis  bill  has  been  audited,  and  lie  has  re- 
ceived, withont  protest,  tlie  amount  allowed 
thereon,  he  is  estopped  to  claim  the  balance  as 
services  rendered  under  section  4424,  CSomp. 
Laws,  relative  to  contajdous  diseases. 

2.  Where  a  health  officer  has  been  called  in 
consultation  by  another  physician  to  determine 
whether  the  patient  is  affected  with  a  disease 
dan^erons  to  the  public  health,  he  rendei-s  his 
services  as  health  officer  nnder  section  4460, 
and  not  section  4424,  Oomp.  Laws.  He  is  there- 
fore entitled  to  compensation  under  section 
4402,  and  not  under  section  4424. 

Applications  by  James  B.  Browne  and 
Alexander  O'NeU  for  writs  of  mandamus  to 
tbe  board  of  gupervlsors  of  Livingston  coun- 
ty.   Writs  denied. 

The  relators  are  physicians  residing  In  tbe 
village  of  Howell.  In  1900  typhoid  fever 
was  somewhat  prevalent  in  the  village.  Re- 
lator Browne  rendered  services  to  several  in- 
digent persons  a£Ellcted  with  the  fever.  At 
the  October  meeting  of  the  respondent  he 
presented  two  itemized  bills,  one  for  $55,  for 
medical  services  to  one  Camp,  and  the  other 
for  $39,  for  like  services  to  one  Ismay.  The 
bills  were  made  out  to  the  individuals  treated, 
and  were  presented  to  the  respondent  as 
bills  for  services  rendered  to  indigent  per- 
sons, as  appears  by  tbe  respondent's  return. 


which  must  be  taken  as  true.  No  dalm  was 
made  that  they  were  for  contagious  diseases, 
or  that  they  had  been  allowed  by  the  village 
council  The  first  above-mentioned  bill  was 
allowed  at  |30,  and  tbe  second  at  $19.  Or- 
ders were  drawn,  were  received  by  Dr. 
Browne,  and  presented  and  paid  without 
protest.  These  bills  had  not  th«i  been  pre- 
sented to,  or  approved  by,  the  common  coun- 
cil of  the  village,  which  is  the  board  of 
health.  They  were  subsequently  presented, 
not  itemized,  Irut  In  a  lump  sum,  for  services 
rendered,  giving  credit  for  the  amounts  re- 
ceived, and  the  village  council  then  audited 
them  as  services  rendered  in  caring  for  con- 
laglouB  diseases  in  the  village.  Included  in 
the  same  bill  was  one  for  three  consultations 
with  Dr.  O'Neil,  who  was  the  health  ofiBcer 
of  the  village,  amounting  to  $15.  Relator 
O'Neil  also  presented  a  clahn  for  eight  con- 
sultations in  typhoid  cases,  at  $5  per  visit, 
which  was  also  allowed  by  the  village  council 
as  services  rendered  In  contagious  diseases. 
A  copy  of  one  of  these  items  will  illustrate 
them  alL  The  first  one  is  as  follows:  "Oc- 
tober 4,  1900.  To  consultation  in  case  of 
typhoid  fever  in  Wolcott  family,  $5.00." 
O'Neil,  a  health  officer,  certified  the  forego- 
ing bill  to  be  correct.  Dr.  Browne  also  at- 
tached his  certificate  that  the  foregoing  serv- 
ices were  performed  by  Dr.  O'Neil,  and  tiuit 
the  bill  was  correct.  Tbe  respondent  refused 
to  allow  them,  and  the  relators  now  seek  the 
writ  of  mandamus  to  compel  allowance  and 
payment. 

Louis  E.  Howlett,  for  relators.  Edmund  0. 
Shields,  for  respondent. 

GRANT,  J.  (after  stating  the  facts).  We 
think  the  relator  Browne,  having  presented 
his  bill  as  services  rendered  to  indigent  pet^ 
sons,  having  received  an  order  and  money 
thereon  without  protest,  is  now  estopped  to 
claim  for  such  services  under  the  statute 
(section  4424,  C!omp.  Laws).  The  bill  of  Dr. 
O'Neil  presents  a  new  question.  The  statute 
reads  as  follows:  "When  any  iierson  coming 
from  abroad  or  residing  in  any  township  with- 
in this  state,  shall  be  infected,  or  shall  lately 
before  have  been  infected  with  tbe  smallpox 
or  other  sicluess  dangerous  to  tbe  public 
health,  the  board  of  health  of  the  township 
where  such  person  may  be  shall  make  effect- 
ual provision  in  the  manner  in  which  they 
shall  Judge  best  for  the  safety  of  the  in- 
habitants by  removing  such  sick  or  infected 
person  to  a  sepai-ate  house,  if  it  can  be  done 
without  danger  to  his  health,  and  by  pro- 
viding nurses  and  other  assistance  and  neces- 
saries, which  shall  be  at  tbe  charge  of  the 
person  himself,  his  parents  or  other  persons 
who  may  be  liable  for  his  support,  if  able; 
otherwise,  as  a  charge  of  the  county  to 
which  he  belongs:  provided,  tliat  the  health 
board  shall  keep  and  render  an  Itemized 
and  separate  statement  of  expenses  incurred 
in  so  caring  for  each  person."  /Section  44^ 
Comp.  Laws.  gitized  byVjOOQlc 
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Then  U  nothing  npon  tbe  face  of  tbe  bin 
presented  by  Dr.  0*NeIl,  nor  in  the  certificate 
of  himself  or  of  Dr.  Browne  attached  there- 
to, to  indicate  that  they  were  Berrlcea  ren- 
dered in  centagioos  diseaBes  or  diseasee  dan- 
gerous to  public  health.  A  fair  inference  is  tliat 
Dr.  CVNeil  wbb  called  by  Dr.  Beowne  to  conanlt 
over  these  cases  as  they  arose.  Let  it  be 
granted  that  he  was  called  upon  to  determine 
whether  the  patients  were  affected  with  a 
disease  dangerons  to  tbe  public  health,  and 
he  has  performed  serrlces,  not  under  section 
4424,  b«it  nnder  section  4460.  Tbe  latter  sec- 
tion makes  it  the  duty  of  aidh  health  officer 
to  examine  the  case,  and  to  take  snch  steps 
as  are  eaeentlal  to  protect  the  public  health, 
to  procure  nurses  and  other  necessaries,  etc. 
For  such  services  be  must  be  compensated 
under  section  4462,  which  provides  for  A 
compensation  of  not  lees  than  two  dollani 
per  day,  to  be  paid  by  tlie  township,  city,  or 
Tillage  of  which  he  ia  health  olficer.  Sec- 
tion 4424  does  not  provide  that  the  costs  of 
these  services  may  be  recovered  from  the 
supervisors.  That  section  covers  expenses 
that  are  incurred  after  snch  determination. 
This  is  made  more  apparent  by  tbe  proviso 
limiting  the  liability  of  the  county  to  "ex- 
penses incurred  In  so  caring  for  each  person." 
Tbe  duty  of  examining  Into  each  case  to 
which  the  health  officer  is  called  is  imposed 
upon  him  by  section  4400  aa  one  of  the  gen- 
eral duties  of  his  office.  It  is  not  an  expense 
incurred  In  taking  care  of  the  diseased  per- 
son. The  question  of  whether  the  patient  is 
afflicted  with  a  disease  dangerous  to  the  pub- 
lic health  must  be  first  determined.  If  it 
is  determined  that  the  disease  Is  dangerous, 
then  the  proviaionB  of  section  44^  apidy  to 
tbe  oaae.  For  the  former  services  tbe  town- 
diip,  city,  or  village  must  pay;  for  the  latter, 
tbe  Qounty  nraat  pay.  The  relator  baa  made 
a  cose  afaowlng  his  service  to  be  within  sec- 
tion 4460,  and  not  within  section  44^.  This 
distinction  is  clearly  recognized  in  VlUage  at 
St.  Johna  v.  Board  of  Sup'rs  of  Clinton  Co., 
Ill  Mich.  «09,  70  N.  W.  ISl,  where  It  appear- 
ed  that  the  extra  pay  demanded  :«va3  for 
compeasation  conceded  to  be  reasonable  for 
taking  care  of  patients  during  an  epidemic  of 
smallpox.  The  writ  will  bo  denied.  Tlie 
ottaer  jnatioes  concurred. 


ATJDRHTSCH  et  al.  v.  HtJRST,  Orcuit  Court 

Com'r. 
(Supreme  Court  of  Michigan.    April  16,  1001.) 

MORTaAGES— STATUTORY    FORBCLOSURB-AP- 

PBARANCK— WAIVER— REDEMPTION 

— KXTBNBION  OF  TIHB. 

1.  Where  tbe  mortgasor,  when  called  on  to 
plead  before  the  commissioner  in  proceedings 
for  a  statutory  mortgage  foreclosure,  moved  to 
quash  on  grounds  of  insufficient  service,  and  on 
refusal  claimed  that  he  appeared  specially,  and 
demanded  a  Jnty  trial,  any  error  in  service  waa 
tljereby  waived. 

2.  Where  the  purchaser  of  lands  at  a  statu- 
tory mortgage  foreclosure  agreed,  for  a  valid 


consideration,  that  the  time  for  redamptiaa  be 
tended  to  a  certain  date,  and  in  case  of  re- 
demption the  consideration  for  extenfiian  was 
to  be  retained  as  compensation  for  the  use  of 
the  land,  the  purchaser  did  not  thereby  lose  bis 
ci|^  to  proceed  summarily  for  psasrnaion  at 
the  expiration  of  such  period. 

Brror  to  oircuit  ceuvt,  Wayne  oooBty;  Jo- 
seph W.  Donovan,  Judge. 

Certiorari  to  review  proceedings  tiefore  a 
commissioner  by  E.  Merton  McBrier  againBt 
Mary  J.  Audretsch  and  otbecs.  There  waa 
a  judgment  In  tbe  oircuit  oonrt  affirming  a 
decision  of  the  commissioBer  ia  favor  of  said 
KcBrier.    Affirmed. 

Charles  T.  Wllkins,  for  appellants.  Barnes 
&  Race,  for  appellee. 

MONTXJOMERY,  C.  J.  This  is  certiorari 
to  review  a  proceeding  Instituted  before  a 
commissioner  to  obtain  possession  of  lands 
purchased  on  a  statutory  mortgage  foreclo- 
sure. The  property  was  sold  by  the  sheriff 
to  one  E.  Merton  McBrler  for  $2,221.28.  Hie 
period  of  redemption  expired  Decemt>er  21. 
1898.  On  the  l»th  of  December,  1898,  the 
parties  entered  into  an  agreement  by  tbe 
terms  of  which.  In  consideration  of  the  pay- 
ment of  the  sum  of  $200  to  McBrier,  be 
agreed  that  the  Audretsches  might  redeem 
the  premises  from  the  aale  at  any  time  on 
or  before  June  18th;  that,  in  case  of  failure 
to  redeem,  the  f  200  paid  should  be  retained 
as  anmpeasatioB  for  Ui«  lue  of  the  land; 
that.  In  case  of  vedemptiem,  the  sum  required 
to  be  paid  should  be  |2,ae6.£7,  and  interest 
at  7  par  cent,  from  December  18,  1898.  It 
was  distinctly  stated  in  the  agreement  tb&t 
the  rights,  duties,  and  liabiliUee  of  the  par- 
ties should  remain  the  same  as  though  tbe 
period  of  redemption  provided  by  fltatute  bad 
expired  the  18th  day  of  June,  1899. 

Plaintiff  in  error,  when  calted  upon  to 
plead  before  the  commissioner,  moved  to 
quash  on  the  ground  of  Insuflicient  serrtee. 
The  court  refused  to  quash.  Defendant 
thereupon,  wfaUe  profesBlng  to  app^ur  spe- 
cially, entered  a  plea,  and  demanded  a  trial 
by  jui-y,  which  was  accorded  him.  We  think 
this  must  be  deemed  a  waiver  of  any  defect 
in  the  service,  if  there  were  any. 

The  meritorious  question  is  whether  tbe 
purchaser  lost  his  right  to  proceed  summa- 
rily by  agreeing  to  extend  the  time  for  re- 
demption for  a  period  of  six  months.  There 
are  no  equities  In  favor  of  the  mortgagors. 
T^e  agreement  was  for  their  l>aieflt  and 
their  interest  It  is  distinctly  shown  tlfat 
there  was  no  Intention  of  waiving  the  mort- 
gage foreclosure,  or  of  conferring  any  new 
rights  npon  the  mortgagors.  In  terms,  tbe 
agreement  provided  that  the  rights,  dnUes, 
and  liabilities  of  the  respective  parties  shonld 
remain  the  same.  The  effect  was  to  suspend 
the  purchaser's  right  for  six  months.  No 
good  reason  is  shown  'why  such  an  agree- 
ment is  not  valid.  To  bold  it  invalid  would 
have  the  effect  to  preclude  mortgagors  from 
making  terms  by   which   aa   extension    (tf 
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:ttme  in  -which  to  redeem  eonid  be  secured, 
ne  plaintiff  in  error  relies  upon  the  case  of 
Dodge  ▼.  Brewer,  31  Micb.  227,  and  Etamsdell 
▼.  Maxwell,  82  Mick.  285.     X«ltber  of  these 

-cases  Bspport  the  contention  of  the  plaintiff 
in  error.  In  Dod^  v.  Brewer  It  is  stated 
that  "both  parties  understood  that  the  fore- 
closure was  not  insisted  npon,  and  the  prootb 
^ow  that  It  was  superseded  and  made  abor- 
tive." In  the  present  case  It  was  distiiictly 
understood  that  the  foreclosure  was  insisted 
upon,  and  the  only  modUlcation  of  t^e  rights 
of  the  parties  w«s  a  suspoision  of  the  par- 
chaser's  rights  for  a  period  of  six  nwntbB. 
!■  Ramsdell  ▼.  Maxwell  the  new  bargain 
between  the  parties  was  In  litigation  in  an- 
other chancery  salt,  and  it  was  hdd  that 
it  was  not  proper  to  issue  the  writ  of  posses- 
sion under  the  circnmstances  of  that  salt. 
In  Cameron  t.  Adams,  SI  Mich.  ^B6,  it  was 
beld.  In  a  case  of  peculiar  hardshtp,  that 
where,  after  the  sale,  a  payment  had  been 
asade  ob  the  mortgage,  if  no  intention  to 
walye  foreclosure  appeared,  a  oonrt  of  chan- 

'Cery  could  not  relleye  from  the  foreclosare. 
In  the  present  case  It  Is  perfectly  dear  that 
there  was  no  purpose  to  waive  the  foreclo- 
sure.    We  think  the  ch-calt  judge  readied 

-tbe  correct  conclusion,  and  the  Judgment  of 
tbe  drealt  conrt,  affirming  that  of  the  com- 
aaissioner,  is  affirmed.  The  other  jnstloes 
concurred. 


SMITH  T.  BHBRMAN  «t  at. 

(Supreme  Oonrt  of  Iowa.    April  18,  1901.) 

MUTUAL  INSURANCE  COMPANIES  —  INCORPO- 
RATION—ACKNOWLBDOMBNT— VALIDITY  OF 
ARTICLBB  —  CWARANTT  FOND  —  LIABILITT 
THBRBON— FRAUD— BTOCK  POLIOT  —  UABIIi- 
ITT  OF  OFFICER— EVIDENCE. 

1.  Where  a  certificate  of  acknowledgment  of 
artides  of  Incorporatioa  of  a  mutual  fire  com- 
pany is  preceded  by  the  name  of  the  state  and 
eonnty,  and  the  signature  of  the  officer  ia  fol- 
lewed    by  the   words   "Notary   Public,"   it   ts 

.sufficient  to  render  the  incorporation  valid, 
though  the  body  of  the  certificate  does  not  re- 
«fte  that  the  officer  is  a  notary  public,  or  state 
tke  eonnty  In  which  lie  is  authorised  to  act. 

2.  Articles  of  incorporation  of  a  mutual  fire 
insurance  company  which  recite  the  highest 
amount  of  indebtedness  to  which  such  com- 
panjr  may  subject  itself,  except  for  insurance 
Uability,  are  not  in  violation  of  Oode  1873,  { 
lOtil,  requiring  articles  of  incorporation  to  fix 
the  highest  amount  of  indebtedness  which  the 
corporation  may  contract,  which  mnst  in  no 
«ase,  except  in  that  of  rialiB  of  insurance  com- 
panies, exceed  two-thirds  of  its  capital  stocls. 

3.  Articles  of  incorporation  of  a  mutual  fire 
Insurance  company  which  provide  that  the 
private  property  of  its  members  shell  be  ex- 
empt from  corporate  debts,  except  to  tlte  ex- 
tent of  their  respective  obligations  on  their 
But«criptions,  is  a  sufficient  exemption  of  the 
members  of  the  company  from  personal  liabil- 
ity to  render  the  incoirporation  valid,  though  it 
prsvides  that  such  exemption  shall  not  apply 
to  obligations  to  the  association  created  by  a 
written  guaranty  by  certain  stoclchoiders,  giv- 
en as  a  temporary  loan  to  the  company,  and 
not  as  a  protection  to  the  creditors  thereof. 

4.  Where  the  articles  of  incurporatiun  of  a 
mutual  fire  insurance  company  provide  that  It 


may  establish  by-laws,  and  bjr-Jaws  are  pub- 
lished and  acted  on  dnring  aie  existence  of 
the  company,  such  by-laws  are  valid,  though 
they  were  not  formally  adopted  by  the  board  of 
directors. 

5.  A  mutual  fire  insurance  company  was 
organised,  under  Oode,  tit.  9,  c.  1,  exclusively 
tor  the  purpose  of  insuring  the  property  of  its 
members;  but  a  guaranty  fund  was  created, 
in  the  form  of  shares  whidi  required  a  pay- 
ment not  to  exceed  10  per  cent,  ia  any  su 
months,  and  that  the  whole  amount  of  ^aid 
subscription  should  be  void,  at  the  option  of 
the  shareholder,  after  three  years  from  the 
date  thereof.  Sudi  guaranty  fnnd  was  not  in- 
tended as  any  part  of  the  worlung  capital  of 
the  company,  but  was  only  a  mere  temporary 
advancement  or  loan.  Held,  that  such  fund 
did  not  change  the  character  of  the  organisa- 
tion from  that  of  a  purely  mutual  company, 
and  hence  that  the  subscribers  to  such  fund 
were  not  liable  to  a  creditor  of  the  company, 
as  stodcholdcrs  owing  unpaid  subscriptions! 

6.  Plaintiff's  evidence  was  to  tbe  effect  that 
he  inanred  in  a  mutual  fire  company,  relying 
on  statements  made  by  an  agent,  supplemented 
by  circulars  and  cards  issned  at  different  times 
by  the  company,  from  which  he  presumed  that 
there  was  a  guaranty  tnnd  to  protect  the 
policies  of  the  company.  Tbe  circulars  and 
cards,  etc.,  were  not  introduced  in  evidence, 
and  there  was  no  evidence  that  any  agent  was 
aBthorized  to  malce  such  statements,  ner  that 
the  officers  or  stockbolderi  of  the  corporation 
Icnew  that  such  statements  had  been  made. 
The  guaranty'  fund  of  the  company  was  in  the 
nature  of  a  temporary  loan,  for  the  benefit  of 
tbe  corporation,  and  the  nature  thereof  could 
have  been  determined  by  an  examination  of 
the  articles  of  incorporation  on  file  in  the  of- 
fices of  the  secretary  of  the  state  and  county 
recorder.  Held  not  sufficient  evidence  of  fraud 
to  authorize  a  recovery  of  an  amount  dne  on 
the  policy  from  the  persona  signing  the  guar- 
anty agreement. 

7.  A  Steele  policy  issued  by  a  mutnal  flre 
company  in  violation  of  Oode  1873,  S  IIBO. 
which  prohibits  mutual  companies  from  issuing 
such  policy,  is  absolutely  void,  and  cannot  be 
enforced. 

8.  Where  officers  of  a  mutual  8re  insuraace 
company  issue  a  stock  policy  in  violation  of 
Code  1873,  {  1159,  prombitine  mutual  com- 
panies from  issuing  such  policies,  the  officers 
are  not  individually  liable  thereon. 

9.  Where  the  ofiicers  of  a  mutual  fire  com- 
pact issue  a  stocii  policy  in  violation  of  Code 
1873,  {  1159,  prohibiting  a  mutual  company 
from  issuing  such  poRcies,  and  action  is 
brought  against  the  officers  to  recover  for  loss 
thereunder,  evidence  is  admissible  to  show 
that  such  officers  advised  with  attorneys  as  to 
the  liability  on  such  policy,  and  followed  the 
advice  obtained  as  evidence  of  good  faith. 

Appeal  from  district  court,  Blackhawk 
county;    A.  S.  Blair,  Judge. 

In  1887  the  defendants,  with  others,  .organ- 
ized an  insurance  company  known  as  the 
Citizens'  Mutual  Insurance  Company.  Before 
the  company  commenced  business,  the  de- 
fendants, with  others,  executed  the  follow- 
ing writing:  "For  the  purpose  of  the  guar- 
anty or  pledge  fund  of  the  Citizens'  Mutual 
Insurance  Company  of  Waterloo,  Iowa,  I 
hereby  promise  to  take  the  number  of  shares 
of  said  fund  set  opposite  my  name,  at  one 
hundred  dollars  per  share,  payable  on  the 
order  of  the  directors  of  said  association: 
provided,  not  to  exceed  ten  per  cent,  thereof 
shall  be  payable  in  any  six  months:  and  pro- 
vided, the  whole  amount  of  my  said  subscrip- 
tion shall  be  void,  at  my  option,  after  three 
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years  from  date  hereof.  Dated  this  24th  day 
of  February,  A.  D.  1887."  On  the  12th  day 
of  December,  1889,  the  company  Issued  a 
policy  of  hisurance  to  the  plaintiff  on  prop- 
erty situated  In  the  state  of  Illinois,  and  a 
loss  occurred  under  the  policy  in  November, 
1880.  On  the  4th  day  of  February,  1891, 
the  company  made  a  general  assignment. 
The  plaintiff's  loss  was  unpaid,  and  in  Jan- 
uary, 1892,  be  procured  a  judgment  against 
the  company  for  the  amount  thereof.  This 
Judgment  cannot  be  made  from  the  assets 
of  the  company,  and  plaintiff  brings  this  ac- 
tion against  the  defendants  as  individuals, 
alleging  that  the  company  was  never  legally 
Incorimrated,  and  did  business  only  as  an 
unincorporated  association;  that  the  defend- 
ants are  liable  as  stoclcholders  in  the  com- 
pany, and  on  their  guaranty;  and  that  the 
plaintiff  was  induced  to  Insure  In  the  com- 
pany through  the  fraud  and  false  representa- 
tion of  the  company,  of  which  the  defendants 
had  knowledge.  After  the  evidence  was  all 
in,  both  sides  moved  for  a  directed  verdict 
The  motion  of  the  defendants  was  sustain- 
ed, and  a  verdict  returned  accordingly,  upon 
which  Judgment  was  rendered.  The  plain- 
tiff appeals.    Affirmed. 

J.  0.  Gates  and  Shull  &  Farnsworth,  for 
appellant  Boise  &  Boise  and  Ck>urtrlgbt  & 
Arbuckle,  for  appellees. 

SHEBWIN,  J.  Assignments  of  error  1  to 
18,  inclusive,  relate  to  rulings  on  the  intro- 
duction of  testimony  and  documentary  evi- 
dence. We  discover  no  error  that  was  not 
cured  by  subsequent  rulings.  The  articles 
of  incorporation  of  the  Mutual  Insurance 
Company  were  offered  by  the  defendants, 
and  objected  to  by  plaintiff  on  the  grounds 
stated  by  him  as  follows:  (1)  For  the  rea- 
son they  were  never  properly  acknowledged, 
and  in  that  the  attempted  acknowledgments 
failed  to  set  forth  the  title  of  the  officer  tak- 
ing such  acknowledgments;  (2)  such  acknowl- 
edgments failed  to  set  forth  and  show  the 
county  of  which  the  notary  purporting  to 
take  the  same  was  an  officer;  (3)  the  said 
articles  failed  to  set  forth  the  highest  amount 
of  Indebtedness  to  which  the  company  would 
be  liable  or  subject,  as  required  by  law;  (4) 
such  articles  failed  to  exempt  the  private 
property  of  the  members  and  incorporators 
of  the  company  from  liability  for  cori>orate 
debts.  The  acknowledgments  were  not  all 
taken  by  the  same  notary,  nor  in  the  same 
county,  and  in  no  instance  is  the  title  of 
the  officer,  or  the  name  of  the  county  In 
which  he  was  authorized  to  act,  recited  in 
the  body  of  the  certificate;  but  in  each  in- 
stance the  certificate  is  preceded  by  the  name 
of  the  state  and  county,  and  the  signature 
of  the  officer  is  followed  by  the  words  "No- 
tary Public."  It  is  claimed  by  the  appel- 
lant that  the  same  particularity  is  required 
in  acknowledgments  of  this  kind  that  Is  re- 
quired la  the  acknowledgment  of  deeds,  and. 


if  this  position  were  to  be  held  correct,  the 
acknowledgments  might  have  to  be  held  in- 
sufficient. But  we  cannot  adopt  this  view  of 
the  law.  Section  1968  of  the  Code  of  18T3. 
relied  upon,  makes  express  provision  for  the 
aclmowledgment  of  deeds  and  other  instru- 
ments affecting  real  estate.  In  construing 
the  same  statute  in  the  Revision  of  1860 
this  court  held,  in  Williard  v.  Qramer,  3C 
Iowa,  22,  that  a  failure  to  so  name  the  offi- 
cial title  was  a  failure  to  comply  with  the 
law;  but  the  decision  was  based  upon  the 
express  language  of  the  statute,  requiring 
conveyances  of  personal  property  to  be  ac- 
knowledged the  same  as  those  of  real  estate 
The  decision  in  Fogg  v.  Holcomb,  64  Iowa. 
021,  21  N.  W.  Ill,  was  also  based  on  the 
same  ground.  Neither  of  these  cases  cao 
be  considered  as  authority  for  piaintitTs  con- 
tention in  this  case,  for  there  was  no  stat- 
utory requirement  as  to  the  particular  way 
lit  which  the  aclmowledgments  in  question 
should  be  taken.  It  is  enough  if  it  appear 
that  they  were  taken  by  a  person  duly  au- 
thorized to  do  BO,  within  the  county  where 
he  might  lawfully  act;  and  this,  we  think, 
is  sufficiently  shown.  See  Mcl^night  v.  Mc- 
Oullogh,  21  Iowa,  111;  Stone  v.  Miller,  60 
Iowa,  243,  14  N.  W.  781;  Mackie  y.  Railroad 
Co.,  54  Iowa,  540,  6  N.  W.  723;  People  v. 
Obeeseman  (Colo.  Sup.)  3  Pac.  716.  It  is 
presumed  that  all  official  acts  are  performed 
within  the  limits  of  such  official's  Jurisdic- 
tion. 1  DevL  Deeds,  i  486;  Mechem,  Pub. 
Off.  S  579.  The  articles  of  incorporation 
declared  that  "the  highest  amount  of  indebt- 
edness to  which  said  company  may  at  any 
time  subject  itself,  except  for  insurance  lia- 
bility, is  ten  thousand  dollars."  Section 
1061  of  the  Code  of  1873  provided  that  the 
articles  of  a  corporation  must  fix  its  highest 
amount  of  indebtedness,  "which  must  in  no 
case,  except  in  that  of  risks  of  insurance 
companies,  exceed  two-thirds  of  its  capital 
stock."  It  is  not  necessary  to  determine 
whether  this  statute  was  intended  to  include 
Insurance  liability  in  the  amount  of  corpo- 
rate indebtedness.  There  is  force,,  however, 
in  the  argument  that  it  did  not;  for  it  is  at 
once  apparent  that  it  would  be  impossible 
to  determine  in  advance  the  amount  of  in- 
surance risks  that  might  be  written,  unless 
there  was  a  fixed  limit  beyond  which  the 
company  would  not  issue  its  policies.  It  has 
been  the  rule  in  this  state  for  many  years 
that  substantial  compliance  with  the  law  in 
this  respect  is  all  that  is  required,  and  it 
has  been  repeatedly  held  that  where  the 
amount  of  the  indebtedness  is  ascertainable 
the  requirements  of  the  statute  have  been 
met.  Sweney  v.  Talcott,  86  Iowa,  103,  52 
N.  W.  106;  Thornton  t.  Balcom.  85  Iowa, 
198,  52  N.  W.  190;  Park  t.  Zwart  92  Iowa, 
37,  60  X.  W.  220.  Here  the  amount  of  lia- 
bility was  fixed  definitely  at  $10,000,  except 
as  to  insurance  risks;  and,  if  It  be  conced- 
ed they  are  within  the  provisions  of  the  stat- 
ute, the  amount  of  such  risk  could  be  easily 
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ascertained,  and  the  amount  of  possible  fn- 
tnre  indebtedness  determined  with  certainty. 
We  think  this  sufBcient  to  meet  the  require- 
ments of  the  statute.  Section  8  of  the  arti- 
cles of  Incorporation  proyldes,  "The  private 
property  of  the  members  and  subscribers  to 
the  guaranty  fund  shau  be  exempt  from 
corporate  debts,  except  to  the  extent  of  their 
respective  obligations  to  the  association  on 
■aid  snbscrlptlons."  This  was  a  clear  and 
definite  exemption  of  the  private  property 
of  all  members  of  the  company,  so  far  as 
Its  creditors  were  concerned.  It  went  fur- 
ther. It  is  true,  and  provided  that  the  ex- 
emption should  not  apply  to  the  obligations  to 
the  association  created  by  the  written  guar- 
anty; bat  this  guaranty  was  only  for  the 
purpose  of  providing  the  company  with  funds 
temporarily,  upon  call  of  the  board  of  direct- 
ors, and  the  money  paid  thereon  was  to  be 
returned.  In  other  words,  it  was  to  be  an 
advancement  to  the  company  as  a  loan,  and 
did  not  concern  the  creditors  of  the  com- 
pany. We  reach  the  conclusion  then  that 
the  Mutual  Insurance  Company  was  legally 
incorporated,  and  that  Its  articles  of  incor- 
poration were  properly  admitted  in  evidence. 

The  by-laws  of  the  company  were  admit- 
ted in  evidence  over  the  plahitilTs  objection 
that  they  were  not  legally  adopted.  The  rec- 
ord does  not  show  a  formal  adoption  by  the 
board  of  directors  of  the  company,  or  by 
the  company  Itself,  but  the  by-laws  them- 
selves show  an  approval  over  the  signatures 
of  more  than  a  majority  of  the  incorporators. 
The  articles  of  incorporation  provide  that 
the  company  may  "establish  by-laws."  '  The 
by-laws  thus  approved  were  published  and 
acted  upon  during  the  existence  of  the  com- 
pany, and  were  undoubtedly  adopted,  though 
informally.  We  think  this  sufficient  Oorey 
V.  Sherman,  96  Iowa,  114,  64  N.  W.  828,  32 
L.  R.  A.  490. 

It  is  conceded  by  appellant  and  appellees 
that  the,  facts  in  this  case  are  practically 
without  conflict,  that  the  motions  to  direct 
a  verdict  presented  the  entire  question  as  to 
whether  there  was  liability  on  the  part  of  the 
defendants,  and  that  the  court  was  Justified 
In  .directing  a  verdict  for  one  side  or  the 
other.  The  plalntiCTs  motion  was  based  on 
the  want  of  legal  incorporation,  substantially 
as  the  questions  were  raised  in  his  objec- 
tl<MiS  to  the  articles  of  Incorporation;  on  the 
farther  ground  that  defendants'  subscriptions 
to  the  guaranty  fund  made  them  liable  to  the 
full  amount  thereof,  as  If  they  were  stock- 
holders; third,  on  the  ground  they  were  part- 
ners; fourth,  because  the  contract  of  insur- 
ance was  the  individual  contract  of  the  de- 
fendants; fifth,  because  the  contract  was  an 
ultra  vires  one,  made  by  the  defendants  as 
ofllcers  of  the  comiwny;  and,  lastly,  because 
the  defendants  were  guilty  of  fraud  and  false 
representations,  Inducing  the  plaintifF  to  take 
the  policy  in  question.  The  first  of  these 
propositions  we  have  already  disposed  of. 
So  that  the  remaining  question,  and,  as  appel- 


lant says,  the  real  question  presented  by  this 
case,  is  the  liability  of  these  defendants  as 
guarantors.  We  had  under  consideration  the 
organization  of  this  same  company  in  the 
case  of  Oorey  v.  Sherman,  96  Iowa,  114,  64 
N.  W.  828,  and  there  held  that  it  was  a  mu- 
tual company  organized,  under  the  provisions 
of  chapter  1  of  title  9  of  the  Code,  to  trans- 
act business  authorized  by  section  1160.  It 
was  also  there  held  that  "the  guaranty  fund 
was  not  designed  to  be  any  part  of  the  work- 
ing capital  of  the  company,  bat  was  to  be 
drawn  upon  only  In  case  of  emergency,  when 
the  money  raised  from  assessments  should 
be  insufficient  to  pay  losses  when  due,  and 
all  money  obtained  from  the  guaranty  fund 
was  to  be  regarded  as  a  mere  temporary 
advancement  or  loan,  to  be  refunded  on  the 
order  of  the  directors."  In  Berry  v.  Insur- 
ance Co.,  94  Iowa,  135,  62  K.  W.  681,  and  in 
Corey  v.  Sherman,  it  was  held  that  such 
guaranty  fund  was  not  Inconsistent  with  the 
organization  or  purpose  of  a  mutual  insure 
ance  company.  In  view  of  these  decisions. 
It  is  clear  that  the  creation  of  such  fund  does 
not  in  any  way  change  the  character  of  the 
Insurance  organization  from  that  of  a  purely 
mutual  company  to  that  of  a  Joint-stock  com- 
pany, and  it  must  logically  follow  that  the 
only  liability  incurred  by  the  defendcnts 
when  they  subscribed  to  such  fund  was  for 
the  advancement  of  such  sums  as  might  from 
time  to  time  be  called  for  by  the  board  of 
directors,  and  that  they  are  not  on  account 
of  such  subscription  liable  to  the  plaintiff  as 
stockholders  owing  unpaid  subscriptionB. 

The  third  and  fourth  grounds  of  the  mo- 
tion were  based  on  the  contention  that  the 
company  was  not  duly  incorporated,  and  are 
disposed  of  by  what  we  have  heretofore  said. 

Fraud  Is  alleged  on  the  ground  that  repre- 
sentations were  made  that  the  company  was 
possessed  of  a  guaranty  fund  of  $50,000, 
which  secured  the  policies  Issued.  It  Is  fun- 
damental that  fraud  must  be  clearly  proven. 
It  will  never  be  presumed.  The  testimony 
upon  which  the  claim  is  based  in  this  case  Is 
that  of  the  plainttflt's  agent  who  took  the  pol- 
icy In  question,  supplemented  by  circulars 
and  cards  Issued  at  different  times  by  the 
company.  Most  of  the  testimony  given  by 
said  agent  is  vague  and  unsatisfactory.  He 
does  not  testify  to  conversations  vrlth  the  so- 
licitor with  whom  he  did  uie  business;  nor 
does  he  exhibit  the  circulars,  cards,  etc.,  or 
testify  to  the  written  statements  upon  which 
he  claims  to  have  relied.  There  is  no  evi- 
dence in  the  record  that  either  the  company 
or  any  of  the  defendants  authorized  any 
agent  to  make  false  statements  as  to  the 
financial  responsibility  of  the  company,  nor 
is  there  any  evidence  that  they  knew  such 
statements  had  been  made.  The  witness 
says  that  from  the  "statements  contained  in 
the  circtdars  and  cards  Issued  by  the  com- 
pany, and  from  the  representations  made  by 
Its  agents,"  he  presumed  there  was  a  "guar- 
anty fund  of  fifty  thousand  dollars,  which 
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wonM  respond  at  any  tijne  when  tbe  com- 
pany  would  Deed  that  sum."  That  these  de- 
fendants would  not  be  bound  by  any  unau- 
thorised and  unratlfled  act  of  on  agent  of  the 
company  la  too  clear  for  discussion.  What 
tbe  circDiais  or  cards  contained  that  wouiS 
warrant  tbe  coDclualon  drawn  by  the  witness 
Is  not  shown,  and,  even  If  It  were  true  that 
he  was  not  Informed  as  to  the  limited  char- 
acter of  the  guaranty  fund,  the  plahitlff  could 
not  recover  of  the  defendants  without  proof 
of  Intentional  concealment  of  such  true  char- 
acter by  them.  Hoffman  t.  Dickey.  54  Iowa, 
135,  6  X.  W.  174.  There  is  not  evt  a  sdn- 
tilla  of  evidence  that  such  was  the  fact.  On 
the  contrary,  the  articles  of  incorporation  of 
the  company  filed  In  tbe  office  of  the  secre- 
tary of  state  and  in  the  recorder's  office  of 
Blackhawk  county  clearly  and  fully  defined 
the  parpose  and  extent  of  the  guaranty  fund. 
These  articles  were  filed  in  these  offices  for 
the  express  purpose  of  conveying  to  the  pub- 
lic the  nature  and  chara<:ter  of  nuch  organl- 
satloo,  and,  unless  some  false  statement  was 
made  or  anthorised  by  the  defnidants  in  re- 
lation to  tlie  fund,  no  fraud  could  be  found; 
and,  in  the  absence  of  some  affirmative  act 
or  statement  in  connection  therewith  which 
was  false,  no  fraud  could  be  predicated  oa 
tbdT  statement  that  there  wag  a  guaranty 
fund  of  faO.OOO. 

Onr  coDcluslon  is  that  fraud  on  the  part  «f 
the  cofBpany  or  on  the  part  of  any  of  these 
defendants  has  not  been  i^own.  The  i>oUi7 
issued  to  the  plaintiff  was  upon  the  stock 
plan,  and  was  cleai4y  illegal  and  absolutely 
void,  because  In  viol^on  of  the  statute  (sec- 
tion Xi3d.  Code  1873).  Corey  v.  Sherman,  96 
Iowa,  114.  04  N.  W.  828,  32  L.  B.  A.  400.  A 
contract  which  Is  void  because  in  violation  of 
law  cannot  be  enforced.  Reynolds  v.  Nich- 
ols, 12  Iowa,  888;  CaldvreU  y.  Bridal,  48 
Iowa,  16;  McXnlty  v.  Bank.  104  111.  427,  4S 
X.  B.  9ft4,  66  Am.  St.  Rep.  203;  Oas  Co.  v. 
Sims,  104  Cal.  826,  37  Pac:  1042,  43  Am.  St 
Rep.  105.  And  see,  also,  note  In  TO  Am.  St 
Rep.  156,  and  cases  cited.  But  plaintiff  con- 
tends that  the  defendants  are  liable  because, 
as  ofBcers  of  the  company,  they  made  a  con- 
tract which  was  Illegal  as  to  the  company. 
This  contract  was  not  the  individual  con- 
tract of  the  def  endanta  It  was  the  contract 
of  the  corporation,  and  the  plaintiff  was 
charged  with  knowledge  of  its  authority  un- 
der Its  articles  of  incorporation,  and  imder 
the  statute  authorizing  and  controlling  its  or- 
ganloatlen  and  business;  and,  if  he  saw  fit 
to  enter  into  a  contract  with  the  company 
which  he  knew  was  illegal  because  prohibited 
by  statute,  he  is  in  no  position  to  charge  the 
defendants  with  liability  thereon.  Where  a 
corporatloin  is  doing  business,  and  its  offlceis 
make  contracts  which  may  be  ultra  vires, 
though  not  iUegal,  because  iirohlbited  by  law, 
tbe  offlcers  are  act  to  be  charged  with  per- 
sonal liability  because  they  have  misappre- 
hended the  scope  of  the  corporation's  power. 
Reese.  Ultra  Virea,  212;  Hodges  t.  Screw  Ob. 


(R.  I.)  58  Am.  Dec.  624;  McCurdy  T.  Rog- 
ers, 21  Wis.  109;  1  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  1127;  Aheles  ▼.  Ochran.  22 
Kan.  405;  Linkanf  t.  Lombard.  20  L.  R.  A. 
48.  137  N.  ¥.  417.  33  X.  E.  472.  That  tht 
company  honestly  supposed  it  had  tbe  pow- 
er to  Issue  the  policy  In  suit  is  abundantly 
shown  by  the  record.  We  think  it  was  also 
competent  to  prove  that  it  advised  with  at- 
torneys on  this  very  subject  and  acted  upon 
the  advice  obtained.  We  are  of  opinion  that 
a  verdict  for  the  defendants  was  properly 
directed,  and  the  Judgment  Is  affirmed.  Af- 
firmed. 


BROWN  V.  CRESTON  ICE  <30. 
(Supreme  Court  of  Iowa.    April  13.  1901.) 

COBPOBATIONS—OPFICER— sua  VICES— OOT- 
SIDE  SCOPE  OF  OFFICE— VALUE  OF 
VERDICT— RHXJO  VERY. 
Where  the  vice  president  of  a  corporation 
perfomn  services  for  the  company  wbich  ar* 
not  incuaibent  on  him  by  reaaiui  of  his  office, 
and  without  any  contract  requiring  such  serv- 
ices,   but   with   kuowledge  of   the   officers   and 
stockholders,  he  is  entitled  to  recover  Ae  value 
of  the  services. 

Appeal  from  district  court,  Union  county; 
H.  M.  Towner,  Judge. 

This  is  a  proceeding  for  the  allowance  of 
a  claim  filed  with  the  receiver  Xty  John  Hall 
The  sole  contention  before  us  Is  whether  an 
item  of  $413.75  for  services  rendered  by  said 
Hall  to  the  defendant  company  should  be 
allowed.  As  to  other  Items  of  the  claim  and 
of  defendant's  counterclaim  there  is  no  dis- 
pute. The  case  was  referred  to  Hon.  M.  L. 
Tample  as  referee,  who,  after  a  most  care- 
ful and  thorough  investigation,  reported  in 
favor  of  the  plaintiff  on  this  disputed  Item; 
and,  the  defendant's  objections  to  tbe  report 
l>elng  overruled.  Judgment  was  irndered  ap- 
proving the  report  Pending  the  case.  Hall 
assigned  his  claim  to  plaintiff.  Brown.  De- 
fendant appeals.    Affirmed. 

Sullivan  &  Sullivan,  for  appellant  Hugh 
M.  Fry,  for  appellee. 

GIVEN,  G.  J.  1.  The  facts  found  by  tbe 
referee  are  not  disputed,  and,  in  so  far  as 
they  relate  to  the  item  in  controversy,  are 
substantially  as  follows:  la  1883  tbe  de- 
fendant company  was  Incorporated  with  a 
capital  stock  of  1,000  shares  of  $25  each. 
924  of  which  shares  were  issued^  John  Hall 
owning  10,  and  his  wife,  EUa.  422,  of  said 
shares.  The  business  of  the  corporation  was 
cutting,  storing,  and  selling  Ice  at  Crestoa, 
and  maintaining  a  pleasure  ground,  and  was 
conducted  for  a  time  successfully  by  a  pres- 
ident vice  president,  secretary,  treasurer, 
and  superintendent  with  John  Hall  as  gen- 
eral manager  at  a  fixed  salary  of  $500  a 
year.  After  the  services  of  a  general  man- 
ager wera  dispensed  with,  the  business  was 
unprofitable.  About  the  first  of  the  year 
1892  disaensloB  had  jprown  up  amomg  tbe 
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stockloldwB,  and  no  attempt  was  made  to 
carry  on  the  buslneai  euccesafnlly.  No  one 
taking  any  Interest  la  the  basinesB,  Mr.  Hall, 
aa  a  stockholder  and  representing  tbe  stock 
of  bla  wit*,  went  actively  to  work  to  push 
tbe  bnainees  of  the  corporation,  derotlng  his 
time  thereto,  and  doing  a  large  anu  profitable 
bnslnesB;  tbe  sales  of  Ice  amounting  to 
$4,987,  and  the  coUectlonB  to  about  $4,060. 
The  directors  and  stockhotders  accepted  tbe 
results  of  his  extraordinary  labor,  and  ap- 
plied the  proceeds  to  tbe  payment  of  debts 
of  the  corporation  and  to  the  declaring  of 
a  dlTldend,  kaowlt^  all  this  time  that  John 
Hall  expected  and  claimed  compensation  for 
bis  serrlces.  During  1803  Hall  met  with  less 
success^  the  sales  only  amounting  to  between 
$600  and  $700,  of  which  about  $682.40  was 
collected.  Tke  company's  ice  house  burned 
late  In  1888»  and  thereafter  no  business  was 
done,  except  aa  necessary  to  protect  the 
property  of  the  c(»ipany.  Mr.  Hall  ren- 
dered a  cotrect  account  of  all  his  proceed- 
ings. Tbe  referee  says:  "I  am  oincb  rdleT- 
ed  tn  the  matter  of  passing  upon  tbe 
amounts  clahaed  to  have  been  expended  for 
the  care  of  teams,  hunting  and  caring  for 
elk,  etc.,  by  the  concessions  made  by  coun- 
sel for  the  receiver,  who  say  that  all  these 
amounts  have  been  paid,  concede  that  they 
were  proper,  and  contest  only  the  two  Items 
of  account,  one  for  $400  personal  compensa- 
tl(»i  for  work  done  In  1892,  and  tbe  other  for 
$aOO  for  personal  compensation  for  wortc 
done  in  1883."  The  referee  reported  as  his 
con<dn8ion8  of  tacw  as  follows:  "I  conclude, 
under  the  well-eettled  prlnclptes  of  the  law, 
that  claimant  can  recoyer  nothing  for  the 
performance  of  such  duties  as  pertained  to 
the  offices  he  held  In  the  corporation,  to  wit, 
that  of  director  and  vice  president,  in  the 
absence  of  a  contract  with  tbe  board  of  di- 
rectors; but  upon  the  state  of  facts  found 
by  me  this  qnestlon  does  not  arise,  for  the 
labor  performed  by  claimant  was  outside 
of  tbe  duties  ueaally  pertaining  to  such  of- 
fice. I  take  tbe  case  of  Bank  v.  Blllott,  55 
Iowa,  104,  7  N.  W.  470,  approved  In  61  Iowa, 
681,  17  N.  W.  43  (Carrothers  v.  Mineral 
Spring  Co.),  to  be  tite  rule,  at  least  in  Iowa, 
that,  when  suit  is  brought  on  the  quantum 
meruit  by  a  person  against  a  corporation  for 
work  dmie  aad  accepted,  even  though  the 
claimant  be  an  officer  of  the  corporation,  be 
may  recover,  if  the  labor  performed  be  out- 
side tbe  labor  or  performance  of  duties  nec- 
essarily entailed  npon  that  office."  He  rec- 
ommended that  the  claim  of  Hall  in  tbe  sum 
of  $406.97  be  allowed,  with  costo. 

2.  Appellant's  coussel  state  their  conten- 
tion as  follows:  "We  now  Insist  the  general 
manager  of  a  corporation,  nor  any  other  per^ 
son,  cannot  receive  compensation  for  serv- 
ices performed,  unless  he  was  employed  by 
a  board  of  directors  of  such  corporation,  and 
the  compensation  agreed  on  prior  to  the  per- 
formance of  any  services.  To  our  mind,  this 
matter  baa  been  passed  on  by  tbe  supreme 


court  of  our  state  as  well  as  otbem."  Bank 
V.  Elliott,  85  Iowa,  104,  7  N.  W.  470,  la  cited, 
and  we  think  is  fairly  cendoslve  on  the  ques- 
tion then  under  consideration.  It  wUl  be 
observed  that  this  claim  is  not  baaed  upon 
contract,  but  upon  a  qaantum  meruit.  El- 
liott was  vice  president  of  the  plaiatlS  bank, 
and  sought  to  show  an  acreemant  between 
tbe  directors  that  he  sboidd  receive  a  yearly 
salary  of  $2,000.  He  also  sought  to  show 
another  agreement,  under  which  he  claimed 
the  right  to  recover.  He  sought  to  recover 
for  the  performance  of  the  ordinary  duties 
of  vice  president.  This  court  said:  "First. 
We  understand  the  rule  to  be,  when  an  offi- 
cer of  a  corporation  performs  the  wraal  and 
ordinary  dnties  of  his  ofllce  as  defined  by 
the  charter  or  by-laws,  he  cannot  recover 
compensation  therefor  unless  It  has  been  so 
eapecially  agreed.  He  cannot.  In  such  case, 
recover  what  the  services  are  reasonably 
worth,"— citing  cases.  "Second.  It  waa  im- 
material what  was  said  as  to  salaries  befoi« 
tiie  corporation  was  organised.  The  corpora- 
tion, not  being  then  in  existence,  cauld  not 
be  bound  by  what  was  satd  or  agreed  upon. 
The  fact  that  the  services  were  performed 
after  the  corporation  was  organised  can 
make  no  dftference,  unless  there  was  an 
agreement  by  the  corporation  to  pay  there- 
for. The  mere  performance  of  service  la 
not  sufficient,"— citing  additioaal  autbadties. 
If  this  claim  rested  upon  alleged  contract, 
what  we  have  quoted  would  be  conclneive 
against  the  claim,  but,  as  we  nave  said,  it 
is  upon  tbe  quantum  meruit. 

3.  The  court  further  says  tn  the  case  as 
follows:  "'U  may  be  conceded  tor  extraor- 
dinary services  sucb  as  do  not  pertain 
to  the  office  there  may  be  a  recovery,  al- 
though It  has  not  been  so  especially  agreed. 
It  would,  therefore,  follow  that  proof  of  the 
character  of  the  services  sboula  have  been 
admitted  If  there  had  been  such  allegation 
In  the  pleading  filed  by  tbe  defendant.  But 
the  only  stated  ground  of  recovery  was  that 
the  services  were  performed  by  tbe  defead- 
ant  as  vice  president.  It  was  not  alleged 
that  they  did  not  pertain  to  the  office,  or 
that  they  were  extraordinary.  The  only  fair 
construction  of  the  pleading  is  that  tbe  de- 
fendant sought  to  recover  compensation  for 
performing  the  duties  of  vice  president  of 
the  plaintiff.  The  proposed  evidence  was 
therefore  properly  rejected,  and  the  jury 
rtghtfttUy  directed  to  find  for  the  plaintifl!." 
Mr.  Hall  had  ceased  to  be  general  manager, 
and  the  services  performed  were  extraor- 
dinary, and  Tk'ere  not  incumbent  npon  him  as 
aa  officer  or  stock  Ix>lder.  He  performed 
them  with  the  knowledge  of  the  officers  and 
Stockholders,  and  to  their  aiivantage  and 
that  of  the  company.  The  rules  pertaining 
to  usual  and  ordinary  servk-es  do  not  apply. 
"Where  services  are  performed  by  a  person 
for  a  corporation,  and  the  directors  are 
aware  that  such  services  are  being  done,  and 
the  directors  receive  the  benefit,  tbe  corponr 
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tlon  la  liable  npon  implied  aBsnmpslt." 
Hooker  t.  Bank,  30  N.  Y.  83.  "Whert  a  cor- 
poration has  virtually  ceased  to  exist,  any 
of  ItB  officers  may  make  proper  arrange- 
ments  and  do  ptoper  things  to  carry  on  the 
business."  Murray  v.  Vanderbilt,  39  Barb. 
140;  Bartlett  ▼.  River  Corp.,  151  Mass.  433. 
24  N.  B.  780.  There  was  no  error  In  ap- 
proving the  report,  and  the  judgment  la 
therefore  affirmed. 


BRADSBAW  v.  FRAZIER. 

(Supreme  Court  of  Iowa.    April  13,  1901.) 

ABUSK  OF  PROCESS— WRIT  OF  RKMOVAL-SX- 
ECUTION  —  SICK  PERSON  —  BXPOSURB  —  DI- 
RBCTINO  VERDICT— CONTRIBUTORY  NEQLI- 
OENCB. 

1.  Defendant  obtained  a  judement  of  forcible 
entry  and  detainer  against  the  stepfather  of 
plaintiff's  intestate.  At  tlie  time  the  writ  of 
removal  was  executed  the  Intestate  was  sick 
with  the  measles,  and  able  to  sit  up  only  a 
short  time.  The  day  was  cloudy  and  cold,  and 
the  death  of  the  intestate  resulted  from  the 
exposure  occasioned  l)y  the  removal.  Held  suf- 
ficient to  support  a  uiding  that  there  was  an 
abuse  of  process,  and  that  It  was  error  to  di- 
rect a  verdict  for  defendant. 

2.  The  death  of  plaintiff's  intestate  resulted 
from  exposure  occasioned  by  the  execution  of 
a  writ  of  removal  sued  out  by  defendant.  The 
evidence  was  conflicting  as  to  when  a  physi- 
cian's certificate  that  intestate  could  be  remov- 
ed without  injury  to  her  health  was  issued,  and 
as  to  the  examination  on  which  it  was  based. 
Held,  that  the  existence  of  such  certificate  did 
not  constitute  a  defense  as  a  matter  of  law. 

3.  Where  the  death  of  plaintiff's  Intestate  re- 
sulted from  exposure  occasioned  by  the  execu- 
tion of  a  writ  of  removal  sued  out  by  defend- 
ant, the  fact  that  the  intestate's  parents  were 
^ilty  of  negligence  in  caring  for  intestate  aft- 
er the  exposure  constituted  no  defense  to  an 
action  for  abuje  of  process. 

Appeal  from  district  court,  Polk  county; 
Thomas  F.  Stevenson,  Judge. 

Action  at  law  to  recover  damages  for  au 
abuse  of  legal  process  alleged  to  have  caused 
the  death  of  the  plaintiff's  intestate.  There 
was  a  trial  to  a  Jury,  which  resulted  In  a 
disagreement.  Afterwards,  upon  suggestJou 
of  the  trial  court,  a  motion  was  filed  by  tbo 
defendant  for  a  directed  verdict,  based  upon 
the  evidence  submitted  at  the  former  triaL 
This  motion  was  sustained,  and  Judgment  en- 
tered against  the  plaintiff.  He  appeals.  Re- 
versed. 

Charles  7.  Donnelly  and  James  0.  Hume, 
for  appellant  McHenry  &  McHenry  and  W. 
A.  Connolly,  for  appellee. 

SHERWIN,  J.  The  plaintiff  Is  the  admin- 
istrator of  the  estate  of  Georgia  Frazier,  de 
ceased.  Georgia  Frazier  was  the  daughter 
of  the  defendant's  son,  and  at  the  time  of 
ber  death  she  was  12  years  old.  Her  father 
was  dead,  end  her  mother  had  remarried. 
Her  stepfather's  name  was  Brown,  with 
whom  and  her  mother  she  was  living  at  th« 
time  of  the  transactions  in  question  and  at 
the  time  of  ber  death.    Mrs.  Brown  and  her 


children  bad  inherited  from  her  deceased  hus- 
band a  small  piece  of  land,  upon  which  there  ! 
was  a  small  frame  house.  Before  her  mar- 
riage to  Brown,  Mrs.  Frazier  bad  rented  the 
house  on  this  land  to  the  defendant,  Frnzicr, 
her  fatber-in-law,  taking  his  note  for  $30  in 
payment  of  the  rent.  His  lease  expired  in 
the  spring  of  1897.  In  June.  1896,  Mrs. 
Frazier  and  Mr.  Brown  were  married.  In 
August  following  the  house  was  vacant,  and 
Brown  and  his  family  moved  Into  it.  Be- 
fore doing  so,  however.  Brown  had  attempt- 
ed to  arrange  with  the  defendant  for  occupy- 
ing It,  but  the  defendant  demanded  the  pay- 
ment of  $30  rent,  and  they  never  came  to 
any  agreement  on  the  subject  After  the 
family  moved  into  the  house  Brown  aiid  the 
defendant  had  several  altercations  over  the 
matter,  but  Brown  would  neither  pay  rtmt 
nor  vacate.  The  defendant  brought  an  ac- 
tion of  forcible  entry  and  detainer  against 
Brown,  and  obtained  a  Judgment  tberoin 
about  the  1st  of  September,  1890.  Souie- 
whefe  from  the  7tb  to  the  9th  of  tbe  mouth 
a  writ  of  removal  was  Issued  on  tbe  Judg- 
ment, and  placed  In  the  bands  of  a  constable 
for  service.  The  defendant  went  with  the 
officer  to  tbe  house,  and  remained  there  un- 
til the  family  were  ejected  therefrom.  Geor- 
gia Frazier  had  for  some  days  before  the 
ejection  been  sick  with  the  measlea  Tbe  de- 
fendant knew  of  her  sickness,  knetv  that  her 
condition  had  been  such  that  It  was  not  aafe 
to  move  her  before,  and  had  caused  Iila  at- 
torney to  procui-e  a  certificate  from  her  at- 
tending physician  that  shS  had  so  far  recov- 
ered that  removal  from  the  premises  would 
not  injure  ber  health.  The  evidence  fairly 
■hows  that  the  real  purpose  in  procuring  this 
certificate  was  to  convince  the  officer  who 
was  expected  to  make  the  ejectment  that  it 
could  safely  be  done.  When  the  defendant 
with  the  constable  and  the  posse  which  the 
defendant  himself  had  collected  to  accom- 
pany them,  arrived  at  the  house.  Brown  waa 
away,  but  Mrs.  Brown  and  her  children  were 
there.  Georgia  was  able  to  sit  up  for  a 
short  time  only,  and  was  still  badly  broken 
ont,  tbe  eruptions  being  plainly  visible  on 
the  exposed  part  of  her  person.  The  evi- 
dence tends  to  prove  that  the  day  was  cloudy, 
cold,  and  raw,  with  considerable  wind.  Tbe 
defendant  immediately  ordered  the  constable 
to  eject  the  entire  family.  Mrs.  Brown  told 
blm  that  Georgia  was  too  sick  to  be  moved, 
and  asked  that  they  be  permitted  to  stay  on 
her  account,  but  to  tbe  mother's  plea  for  ber 
sick  child,  bis  own  flesh  and  blood,  be  tam- 
ed a  deaf  ear,  and  still  Insisted  upon  tbe 
prompt  execution  of  tbe  court's  mandate. 
Tbe  only  fire  in  the  house  was  then  pat  out 
with  water.  After  this  was  done,  the  con- 
stable, notwithstanding  the  repeated  orders 
of  tbe  defendant  to  proceed  with  'the  dis- 
cbarge of  his  supposed  duty,  told  Mrs.  Brown 
that  he  would  not  put  them  out  until  her 
husoand  came.  The  husband  returned  about 
an  hour  thereafter,  and   apon  his   retorn 
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the  ejectment  was  completecl.  Oeorgla  was 
wrapped  In  a  shawl,  and  heavy  stockings 
were  drawn  over  her  feet  by  her  mother,  and 
she  went  Into  the  yard  with  the  household 
goods.  Her  mother's  efforts  to  have  hef 
taken  into  neighboring  houses  were  without 
•Tail,  because  of  the  contagious  nature  of 
her  affliction.  After  remaining  ini  the  yard 
about  an  hour  and  a  half,  she  was  taken  in 
a  buggy  to  the  house  of  an  aunt,  five  miles 
distant.  Before  starting  for  the  aunt's,  she 
complained  of  being  cold  and  sick,  and  from 
that  time  she  declined  rapidly,  until  doatb 
relieved  her,  some  nine  or  ten  days  there- 
after. The  tacts  which  we  have  narrated  all 
find  support  In  the  record  before  us.  That 
her  death  was  caused  by  this  exposure  In  the 
cold  house  and  in  the  yard  find  abundant 
support  In  the  evidence,  and  the  conrroUlug 
question  we  have  for  determination  is  wbetb- 
er  the  facts  recited,  If  true,  are  suOlcient  to 
support  a  finding  that  there  was  an  abuse 
of  process  In  this  case. 

We  are  clearly  of  the  opinion  that  they 
are.  It  is  conceded  that  the  writ  of  removal 
was  lawful,  and,  on  the  other  hand,  it  is  vir- 
tually conceded  that  there  may  be  cases 
where  damages  may  be  recovered  for  an 
abuse  in  the  service  or  execution  of  the  writ 
Numerous  cases  may  be  found  in  the  books 
where  It  Is  held  an  abuse  of  process,  render- 
ing the  officer  liable  for  damages,  to  handle 
goods  In  a  rough  and  Improper  manner,  or 
to  wholly  or  partially  destroy  them.  Sny- 
dacker  v.  Brosse,  51  lU.  357;  Murray  v.  Mace 
(Neb.)  59  N.  W.  387;  Oooley,  Torts,  462.  It 
is  an  abuse  of  lawful  process  "If,  after  ar- 
rest upon  civil  or  criminal  process,  the  party 
arrested  la  subjected  to  unwarrantable  In- 
sult or  Indignities,  is  treated  with  cruelty. 
Is  deprived  of  proper  food,  or  is  otherwise 
treated  with  oppression  and  undue  hard- 
ship." Wood  V.  Bailey,  144  Mass.  366,  11  N. 
E.  567;  Smith  v.  Weeks  (Wis.)  18  N.  W.  778; 
McLAUghry  v.  Porter  (Sup.)  33  N.  Y.  Supp. 
464.  See,  also.  Slatten  v.  Ballroad  Co.,  29 
Iowa,  148. 

Our  own  statute  so  far  protects  the  de- 
fendant in  cases  of  this  kind  as  to  provide 
that  no  removal  shall  be  made  except  In  the 
daytime.  Probably  no  Iowa  lawmaker  ever 
conceived  the  Idea  that  a  writ  would  be  exe- 
cuted at  the  expense  of  a  human  life,  and 
consequently  our  statute  is  free  from  the  im- 
putation that  such  a  prohibitory  act  would 
create.  But,  without  such  a  statute,  there 
can  be  no  doubt  that  the  law  will  more  care- ' 
fully  guard  the  health  of  a  human  being 
than  It  will  personal  property;  otherwise,  it 
would  not  deserve  the  respect  of  the  mean- 
est inhabitant  of  the  state.  Nor  is  the  cer- 
tificate of  the  physician  which  we  have  re- 
ferred to  a  legal  shield  for  the  defendant 
The  evidence  Is  conflicting  as  to  when  it  was 
Issued  in  fact,  and  as  to  the  examination 
made  by  him  before  issuing  it  It  was  prop- 
er for  the  Jury  to  consider  it  in  determining 
tlie  Issues  presented,  but  the  court  should 
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not  say  as  a  matter  of  law  that  it  was  a 
compete  defense.  It  is  claimed  there  was 
contributory  negligence  on  the  part  of  the 
parents  of  the  deceased  girl,  and  on  the  part 
of  the  relative  with  whom  she  remained  for 
a  few  days  after  the  ejectment  This  Is  not 
a  defense  In  this  case.  Wymore  v.  Mahaska 
Ck>.,  78  Iowa.  386,  43  N.  W.  204.  6  L.  B.  A. 
MS. 

Nor  was  It  a  ground  in  the  motion  for  a 
Erected  verdict  If  the  defendant  partici- 
pated in  the  unlawful  action  of  the  con- 
stable, he  is  responsible  for  its  consequence, 
Cooley,  Torts,  468;  Hyde  v.  Cooper,  26  Vt 
552. 

There  was  sufficient  evidence  to  take  this 
case  to  the  Jury,  and  the  court  erred  In  di- 
recting or  finding  a  verdict  for  the  defendant. 
The  Judgment  is  therefore  reversed.  Re- 
versed. 


FOT  V.  ARMSTRONG  et  al. 
(Snpreme  Court  of  Iowa.    April  18,  1901.) 

VENDOR  AND  PUROHASBR— SAUE  OP  LAND 
SUBJECT  TO  MORTQAGE— UORTOAQB  OWNED 
BY  VENDOR  —  FRAUD  —  PAYMENT  —  NOTICB 
—EVIDENCE— APPEAL. 

1.  Whera  a  caose  ia  triable  de  novo  on  ap- 
peal, and  is  presented  on  such  theory  by  apiw- 
lant  errors  assigned,  which  relate  to  tbs  intro- 
duction of  evidence,  will  not  be  considered. 

2.  Wtiere  real  estate  is  sold  subject  to  a  pra- 
existing  mortgage,  the  vendee  cannot  resist 
payment  thereof  against  the  vendor,  who  is  th» 
owner  of  the  mortgage,  on  the  ground  that  ther» 
was  no  consideration  therefor,  and  that  It  was 
always  owned  by  the  vendor,  and  was  given 
to  induce  the  vendee  to  give  a  larger  price  for^ 
the  proper^,  since  the  purpose  of  its  execu-' 
tiou  ana  its  ownership  at  the  time  of  the  sale 
*re  immaterial. 

S.Real  estate  was  sold  subject  to  an  exist- 
ing mortgage  for  f800,  which  had  been  given 
without  consideration  to  J.,  who  returned  it 
after  the  sale  of  the  property  to  the  vendor. 
The  vendee  paid  the  interest  on  the  mortgage 
debt  to  the  vendor,  and  knew  that  the  latter 
claimed  to  own  the  mortgage.  Thereafter  J. 
made  a  demand  on  the  vendee,  though  the  debt 
had  not  matured,  and  accepted  $200  in  full  set- 
tlement of  the  mortgage,  tnongh  it  was  secured 
by  land  worth  more  than  the  face  thweof,  and 
J.  did  not  have  possession  of  the  morteage  or 
notes  at  the  time.  Beld,  that  the  vendee  paid 
such  sum  with  Icnowledge  of  the  claim  of  the 
vendor,  and  such  payment  did  not  extinguish 
the  mortgage:  , 

4.  Where  the  attorney  of  a  subseqoent  mort- 
gagee knows  at  the  time  he  negotiates  the  mort- 
gage that  a  prior  mortgage  released  by  the 
mortgagee  was  not  in  possession  of  the  mort- 
gagee at  the  time  of  such  release,  and  could  not 
be  obtained  by  him,  the  subsequent  mortgage  is 
taken  subject  to  the  rights  unaer  the  first  mort- 
gage. 

Appeal  from  district  court,  Linn  county: 
H.  M.  Remley,  Judge. 

In  this  action  plaintiff  seeks  to  subject  cer- 
tain land  now  belonging  to  defendants  the 
Armstrongs,  who  are  husband  and  wife,  to 
the  payment  of  a  mortgage  executed  by  bim 
to  one  Jackson  prior  to  the  conveyance  of  the 
same  premises  by  him  to  the  Armstrongs  sub- 
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Ject  to  said  mortgage.  This  conveyance  was 
in  pursuance  of  an  arrangement  for  t)ie  ex- 
change of  lands.  It  Is  alleged  that  defend- 
ant Jackson  never  had  any  Interest  In  said 
mortgage  indebtedness,  and  that  said  mort- 
gage is  in  fact  the  property  of  the  plaintiff; 
further,  that  the  pretended  settlement  of  the 
mortgage  Indebtedness  between  the  Arm- 
strongs and  Jackson,  and  release  of  the  mort- 
gage by  the  latter,  was  invalid,  because  made 
with  knowledge  on  the  part  of  the  Armstrongs 
of  plaintMTa  ownership  of  and  right  to  said 
mortgage  Indebtedness.  Plaintitf  also  alleges 
that  a  mortgage  from  the  Armstrongs  to  de- 
fendant Joanna  Shane  was  taken  by  her  with 
notice  of  plaintiff's  rights,  and  Is  subordinate 
thereto.  The  Armstrongs  allege  by  way  of 
defense  that  the  mortgage  assumed  by  them 
was  fraudulent,  and  of  no  validity,  and  that 
plaintiff  fraudulently  misrepresented  the  val- 
ue of  the  land  covered  by  the  conveyance  to 
them,  and  by  way  of  counterclaim  ask  Judg- 
ment against  plaintiff  in  damages  for  said 
fraudulent  misrepresentations.  Plaintiff  con- 
troverts the  allegations  of  the  counterclaim. 
In  the  decree  the  lower  court  dismissed  plain- 
tiff's petition,  and  rendered  Judgment  against 
him  for  costs.    Plaintiff  appeals.    Reversed. 

Preston  &  Moffltt,  Rlckel  &  Crocker,  and 
John  A.  Reed,  for  appellant.  J.  H.  Crosby, 
Jamison  &  Smyth,  and  B.  B.  Rhinehart,  for 
appellees. 

McCLAIN,  J.  Plaintiff's  counsel  assign. er- 
rors, but,  as  the  abstract  is  such  as  to  entitle 
appellant  to  trial  de  novo,  and  as  his  counsel 
,  argue  his  appeal  on  the  theory  that  he  is  en- 
'  titled  to  such  trial,  we  need  not  consider  the 
errors  assigned,  which  relate  to  rulings  on 
the  Introduction  of  evidence.  Counsel  for 
appellees  have  confined  themselves  In  argu- 
ment to  questions  of  practice,  the  decision  of 
which  has  become  immaterial  in  view  of  the 
ruling  made  by  this  court  at  the  submission 
term  striking  appellees'  denial  from  the  files. 
As  we  have  not  the  advantage  of  an  argument 
for  appellees  on  the  merits,  we  shall  briefly 
dispose  of  the  issues  in  the  case. 

As  to  the  allegations  by  the  Armstrongs 
of  fraudulent  misrepresentations  by  plaintiff 
in  regard  to  the  value  of  the  land,  we  find 
that  they  are  not  sustained  by  the  evidence. 
Giving  the  testimony  of  defendants'  vrltness- 
es  every  credit.  It  does  not  show  actionable 
fraud  or  any  effort  to  rescind.  The  real  con- 
troversy in  the  lower  court  seems  to  have 
been  as  to  whether  plaintiff,  after  executing 
a  mortgage  to  Jackson  without  consideration, 
and  then  conveying  the  land  to  the  Arm- 
strongs subject  to  this  mortgage,  can  now 
himself  assert  a  claim  against  the  land  un- 
der this  mortgage,  and  enforce  the  lien  there- 
of against  the  land.  It  is  well  settled,  how- 
ever, that  when  a  grantee  takes  conveyance 
subject  to  a  mortgage,  which  is  treated  as  a 
part  of  the  purchase  money,  the  premises  be- 
come bound  for  the  payment  of  the  mortgage. 


and  its  validity  cannot  be  questioned  by  such 
grantee.  As  said  In  Fnller  v.  Hunt,  48  Iowa, 
163,  167:  "Where  land  is  purchased  of  a 
mortgagor  subject  to  a  mortgage  supposed  to 
be  valid,  whether  it  la  so  or  not,  the  mort- 
gaged land  becomes  the  primary  fund  for  the 
discharge  of  the  mortgage  debt.  The  theory 
is  that  the  amount  of  the  mortgage  is  deduct- 
ed from  the  purchase  money,  and  it  would  be 
inequitable  to  allow  the  purchaser  to  take  ad- 
vantage of  the  Invalidity  of  the  mortgage, 
and  cast  the  debt  ujpon  the  vendor,  who  has 
virtually  furnished  the  consideration  for  its 
discharge.  Nor  is  it  necessary,  in  order  that 
the  land  may  stand  primarily  charged  'with 
the  payment  of  the  mortgage  debt,  that  the 
purchaser  from  the  mortgagor  should  have  as- 
sumed its  payment  It  is  sufficient  If  the 
land  was  purchased  subject  to  the  mortgage, 
without  any  personal  liability  being  assumed 
by  the  purchaser."  In  Northwestern  Bank  v. 
Stone,  97  Iowa,  183,  185,  66  N.  W.  91,  92. 
this  language  is  used:  "It  sometimes  bap- 
pens  that  land  is  bought  subject  to  an  Incam- 
brance  thereon,  when  the  Incumbrance  is  not 
regarded  as  a  'part  of  the  consideration  or 
purchase  price;  but  when  that  occara  it' Is 
because  of  facts  that  plainly  show  the  rea- 
sons for  so  doing,— as,  where  there  are  other 
Interests  to  be  protected,  in  whole  or  In  part. 
by  such  a  coarse.  But  if  A.  buys  land  of  B. 
with  no  other  motive  than  to  own  the  land 
for  the  uses  to  which  it  Is  adapted,  or  for 
sal(,  and  B.  has  given  his  note  to  C.  sectired 
by  mortgage  thereon,  and  A.  takes  the  land 
subject  to  the  mortgage,  the  legitimate  infer- 
ence Is  that  the  mortgage  debt  was  intended 
as  a  part  of  what  he  should  pay  for  the  land, 
because  from  the  facts  no  other  reason  could 
be  assumed  for  his  taidng  the  land  thus  bur- 
dened." And  In  the  latter  case  the  court 
quotes  the  following  from  Jones,  Mortg.  { 
751:  "Whenever  the  mortgage  debt  forms  a 
part  of  the  consideration  of  the  purchase,  al- 
though the  purchaser  has  not  entered  into  any 
covenants  or  agreements  to  pay  It,  he  is  bound 
to  the  extent  of  the  property  to  Indemnify  the 
grantor."  These  are,  we  think,  correct  propo- 
sitions of  law,  and  they  are  applicable  to  this 
case,  for  it  appears  without  conflict  In  the 
evidence,  not  only  that  the  conv^ance  re- 
cites that  It  Is  subject  to  the  mortgage  to 
Jacluon,  but  also  that  the  i>arties  negotiated 
directly  on  this  basis.  There  was  no  sugges- 
tion that  the  mortgage  to  Jackson  might  not 
be  valid.  The  Armstrongs  objected  to  as- 
suming any  mortgage  whatever  in  the  trade, 
but  finally  consented  to  take  subject  to  this 
mortgage  of  $800  on  the  payment  to  them 
by  plaintiff  of  $200  In  cash,  which  amount 
was  paid.  It  is  clear,  therefore,  that  the  $800 
mortgage  was  treated  as  part  of  the  purchase 
price. 

There  is  some  controversy  as  to  when  the 
mortgage  in  question  was  execnted,  but  it  is 
clear  that  it  was  executed  prior  to  the  con- 
veyance. Whether  it  had  been  executed  in 
good  faith  before  commencement  of  negotla- 
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tlons  of  sale  between  plaintiff  and  the  Arm- 
strongs, and  with  the  Intention  of  raising  mon- 
ey thereon,  or  whether  It  was  a  mere  pretense, 
resorted  to  In  the  belief  that  the  Armstrongs 
conid  be  Induced  to  give  more  for  the  land  by 
trading  It  to  them  Incumbered  than  clear,  la 
wholly  Immaterial.  A  condition  of  the  con- 
tract In  pursuance  of  which  the  land  was 
conveyed  was  that  the  Armstrongs  should 
take  It  subject  to  an  $800  mortgage,  and,  so 
far  as  they  were  concomed,  it  mattered  not 
what  the  object  of  plaiutifiF  In  executing  the 
mortgage  and  inserting  this  condition  might 
hare  been.  They  were  not  misled  to  their 
prejudice  by  any  false  representations  In  re- 
gard to  the  mortgage,  for,  if  It  Is  sustained, 
they  are  required  to  pay  for  the  land  only 
what  tt  was  agreed  they  should  pay.  The 
whole  transaction  amounts  to  no  more,  so 
t&r  as  the  Armstrongs  are  concerned,  than  a 
mortgage'back  for  $800  of  the  purchase  price; 
and  this  construction  is  ao  less  advantageous 
to  them  than  though  the  transaction  had  real- 
ly been  what  it  appeared  to  be.  From  the 
evidence  It  clearly  appears  that  Jaclison  nev- 
er had  any  real  interest  In  this  mortgage, 
and,  indeed,  it  Is  not  shown  that  it  was  ever 
delivered  to  him.  It  was  executed  while  he 
and  plaintiff  were  Intimately  associated  In 
business  transactions  relating  to  various  prop- 
erty, was  entirely  without  consideration,  and 
was  left  In  plaintiff's  possession  when  plain- 
tiff and  Jackson  afterwards  severed  their 
business  relations.  Interest  was  collected  by 
plaintiff,  and  Jackson  never  asserted  any 
right  to  the  mortgage  as  his  own  until  short- 
ly before  the  commencement  of  his  salt,  when 
he  made  a  demand  upon  the  Armstrongs  for 
settlement,  and  accepted  $200  in  full  satisfac- 
tion of  this  $800  mortgage  on  a  tract  of  land 
worth,  according  to  all  the  evidence,  consid- 
erably more  than  that  amount  The  only  real 
question  Is  whether  this  settiement  was  made 
in  good  faith,  and  without  knowledge  of 
plaintiff's  rights.  But  it  appears  that  the 
Armstrongs  had  paid  the  Interest  on  the  mort- 
gage Indebtedness  to  plaintiff,  and  had  been 
advised  in  other  ways  that  he  claimed  to  be 
the  real  owner  thereof.  When  tUs  payment 
to  Jackson  was  made,  he  had  not,  and  did  not 
pretend  to  have,  the  possession  of  the  mort- 
gage, or  any  note  secured  thereby,  and  the 
indebtedness  described  in  the  mortgage  had 
not  matured,  except  as  the  bolder  might  elect 
to  treat  It  as  due  on  account  on  default  In 
the  payment  of  Interest.  Defendant  .Toanna 
Shane  claims  to  have  taken  a  mortgage  from 
the  Armstrongs  for  $300  on  the  premises  aft- 
er the  release  of  the  Jackson  mortgage  by 
him,  but  her  attorney  who  represented  her 
in  advancing  the  money  and  taking  the  mort- 
gage knew  that  Jaclcson  had  not  possession 
of.  and  could  not  obtain  from  plaintiff,  the 
mortgage,  or  any  Instrument  purporting  to  be 
secured  thereby,  and  we  therefore  think  that 
defendant  Shane  was  not  a  purchaser  In  good 
faith,  and  without  notice,  under  the  record- 
ing laws.    The  decree  of  the  lower  court  must 


be  reversed,  and  the  case  Is  remanded  for  a 
decree  for  plaintiff  In  harnlbny  with  the  views 
herein  expressed.    Reversed. 


BOYT  et  al.  v.  BEACH  et  al. 
(Supreme  Court  of  Iowa.    April  12,  1001.) 
APPBAI^-^ABSTRACT-OERTIFICATB. 
Where  appellant's  abstract  states  that  all 
the  abstracts  together,   both  of  appellant  and         # 
appellee,  do  not  constitute  a  full,  fair,  and  cor- 
rect record  aafficient  for  the  supreme  court  to 
pass  on  the  questions  involved,   the  judgment 
will  b«  affirmed,  it  iMing  appellant's  duty,  un- 
der Sup.  Ct  Rules,  g  20,  to  Include  in  bis  ab- 
stract ao  much  of  the  abstract  of  the  record  as 
may  be  necessary  to  a  full  nnderstanding  of 
the  questions  presented. 

Appeal  from  district  court,  Oarroll  county; 
Z.  A.  Church,  Judge. 

From  a  decree  in  plaintiffs'  favor,  the  de- 
fendants appeal.    Affirmed. 

Geo.  W.  Paine  and  F.  M.  Davenport  for 
appellants.    J.  P.  Conner,  for  appellees. 

PER  CURIAM.  The  abstract  Includes  a 
eertiflcate  "that  It  contains  all  of  the  evi- 
dence offered,  received,  and  Introduced  on 
the  trial."  The  appellees,  In  an  additional 
abstract  filed,  after  certain  denials,  set  out 
some  evidence  claimed  to  have  been  omitted, 
but  assert  that  "the  same  is  not  all  the 
evidence  In  the  case,  and  not  all  the  evidence 
of  the  witnesses  which  It  purports  to  give, 
and.  taken  In  connection  with  the  abstract 
of  appellants,  the  two  together  do  not  consti- 
tute all  the  evidence  In  the  case."  There- 
upon appellants  filed  an  amendment  to  the 
original  abstract  containing  some  additional 
matter,  and  closing  with  this  statement: 
"All  of  the  abstracts  together,  both  of  ap- 
pellants and  the  appellees,  together  with 
their  amendments  thereto,  taken  together, 
do  not  constitute  a  full,  fair,  complete,  and 
correct  record  In  this  case,  and  do  not  cor- 
rectly set  out  the  record  sufficiently  for  the 
supreme  court  to  pass  upon  the  questions 
Involved."  This  Is  tantamount  to  admitting 
that  the  record  Is  not  such  as  to  enable  this 
court  to  consider  the  ca!>e  on  Its  mer'ts. 
State  V.  Wright  98  Iowa,  702,  6  N.  W.  4^0; 
In  re  Holderbaum,  82  Iowa,  69,  47  N.  W. 
808;  Names  v.  Names,  74  Iowa,  213.  37  N. 
W.  163;  Conwell  v.  House.  57  Iowa.  754,  11 
N.  W.  714.  See  McGIlllvary  v.  Case.  107 
Iowa,  17,  77  N.  W.  483.  It  was  the  duty 
of  the  appellants  to  Include  In  their  abstract 
With  amendments,  "so  much  of  the  abstract 
of  the  record  as  may  be  necessary  to  a  full 
understanding  of  tlie  questions  presented." 
Section  20,  Sup.  Ct  Rules.  See,  also,  sec- 
tion 68.  Resort  Is  to  be  had  to  the  tran- 
script not  to  supply  omissions  In  the  ab- 
stracts, but  to  settie  disputes  with  respect 
to  the  record.  See  rule  22.  In  connection 
with  sections  4118,  4120,  4122,  Code.  Were 
it  otherwise,  liKgants  might,  at  their  o|)- 
tion,  compel  the  court  In  any  case  to  use  tlie 
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transcript  alone,  rather  than  the  printed  ab- 
stracts, as  contemplated  by  Irfw.  As  the 
appellants  concede  the  abstracts  do  not  pre- 
sent the  record  with  sufficient  completeness 
to  enable  the  cotlrt  to  decide  the  queBtions 
argued,  the  decree  will  be  affirmed. 


PALMER  T.  CEDAR  RAPIDS  ft  M.  a 
RT.   CO. 

*        (Supreme  Court  of  Iowa.    April  11,  1901.) 

BICYCLES— INJURY  TO  RIDKR— STREET  RAIL- 
ROADS—EVIDEINCB— WITNESSES  —  CREDIBIL- 
ITY—FORMER CONVICTION— FBLONY-^UHIS- 
CICTION. 

1.  In  an  acUon  for  in;faries  received  by  a 
bicycle  rider  in  a  collision  with  defendant's 
street  car,  it  was  error  to  allow  defendant's 
witnesses  to  state  how  long  it  would  take 
them  to  dismount  on  meeting  an  approaching 
team,  as  the  inquiry  should  have  been  confined 
to  what  It  would  m>  reasonably  practicable  for 
the  ordinary  rider  to  do  under  the  circum- 
stances. 

2.  Under  Code,  |  4602,  providing  that  facta 
which  have  heretofore  caused  the  exclusion  of 
testimony  may  still  be  shown  to  lessen  Its  credi- 
bility, it  was  error  to  introduce  the  record  of  a 
federal  court  showing  a  conviction  of  a  witr 
ness  in  another  jurisdiction  for  carrying  on  the 
business  of  a  liquor  dealer  without  paying  the 
special  tax ;    for,  though  such  offense  might  be 

finnished  by  imprisonment  in  the  penitentiary, 
t  was  not  of  an  infamous  nature,  and  is  not  a 
felony,  within  the  rule  disqualifying  witnesses. 
8.  Code,  I  4613,  declaring  that  a  witness  may 
be  interrogated  as  to  his  previous  conviction  for 
a  felony,  but  that  no  further  proof  is  compe- 
tent except  the  record,  was  intended  to  limit 
evidence  of  previous  convictions,  as  affecting 
credibility  of  witnesses,  to  cases  of  felony,  and 
does  not  permit  the  introduction  of  a  record  of 
conviction  in  another  jurisdiction  for  an  of- 
fense less  than  a  felony  to  affect  a  witness' 
credibility. 

Appeal  from  district  court,  Linn  coimtT; 
William  Treichler,  Judge. 

This  action  was.  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  received  by  plaintiff  by  reason  of  a 
colllsloa  between  the  plaintiff  while  riding 
a  bicycle  on  the  streets  of  Cedar  Rapids  and 
a  street  car  operated  by  the  employes  of  the 
defendant,  due  to  the  negligence  of  defend- 
ant's employes,  without  fault  on  the  part  of 
plaintiff.  The  amount  sued  for  was  |15,0OO. 
Defendant  denied  the  negligence  and  the  in- 
jury, and  alleged  the  contributory  negli- 
gence of  plaintiff.  There  was  a  verdict  for 
plaintiff  for  $100.  and  from  the  judgment 
on  this  verdict  plaintiff  appeals.    Reversed. 

Rlcbel  &  Crocker,  for  appellant  Chas.  A. 
Clark  &  Son  and  W.  B.  Steele,  for  appellee. 

McCLAIX,  J.  EJrrors  are  assigned  on  the 
admission  of  testimony  of  witnesses  for  de- 
fendant as  to  how  long  It  would  take  such 
witnesses  to  dismount  from  their  bicycles 
on  meeting  an  approaching  team,  and  this 
assignment  seems  to  be  well  taken.  Cer- 
tainly the  evidence  ought  to  have  been  con- 
fined to  what  It  would  be  reasonably  prac- 
ticable for  an  ordinary  rider  to  do  under 


such  drcnmstances,  and  It  was  error  to  al- 
low any  witness  to  testify  how  long  it  wou!d 
take  him  to  get  off  his  bicycle  in  case  of 
danger. 

Plaintiff  was  examined  as  a  witness  on  his 
own  behalf,  and  defendant  offered  in  evi- 
dence the  record  of  plaintiff's  conviction  in 
the  United  States  district  court  for  the 
Northern  district  of  Iowa  of  the  offense  of 
carrying  on  the  business  of  a  liquor  dealer- 
without  first  having  paid  the  special  tax 
therefor  required  by  the  revenue  laws  of  the 
United  States.  The  evidence  was  objected 
to  on  the  ground  that  It  did  not  appear  from 
the  record  offered  that  the  offense  charged 
Is  a  felony,  as  defined  by  the  laws  of  the 
state  of  Iowa,  nor  that  It  is  a  felony  under 
the  laws  of  the  United  States,  nor  that  it 
was  punishable  by  imprisonment  In  the  pen- 
itentiary, and  also.  In  general,  that  It  was 
Incompetent  Irrelevant  and  Immaterial. 
These  objections  were  overruled,  and  the 
record  was  admitted,  and,  if  in  this  ruling 
there  was  error,  then,  unquestionably,  prej- 
udice Is  presumed  to  have  resulted,  and  the  - 
judgment  should  be  reversed.  In  arguing 
these  assignments,  appellant's  counsel  con- 
tend that  the  crime  of  which  appellant  was  . 
convicted  In  the  federal  court  was  not  an 
Infamous  one,  in  such  sense  as  to  affect  his 
credibility  as  a  witness,  and.  further,  that 
the  conviction  of  a  crime  in  another  jurisdic- 
tion cannot  be  proven  for  the  purpose  of  af- 
•  fecting  the  credibility  of  a  witness  in  the 
courts  of  this  state.  The  sections  of  our 
Code  bearing  upon  the  question  thus  pre- 
sented are  the  following: 

"Sec.  4602.  Facts  which  have  heretofore 
caused  the  exclusion  of  testimony  may  still 
be  shown  for  the  purpose  of  lessening  its 
credibility." 

"Sec.  4613.  A  witness  may  be  Interrogat- 
ed as  to  bis  previous  conviction  for  a  felony: 
but  no  further  proof  Is  competent  except 
the  record  thereof." 

These  sections,  which  appeared  substan- 
tially in  their  present  form  In  the  Oode  of 
1831,  and  have  been  retained  ever  since, 
have  not  been  Interpreted  by  this  court 
with  reference  to  the  questions  here  present- 
ed, and  require  some  consideration.  The 
first  of  these  follows  the  general  section  in- 
troduced into  the  Code  of  1851,  and  ever 
since  In  force,  declaring  that  every  human 
being  of  sufficient  capacity  to  understand 
the  obligations  of  an  oath  Is  a  competent 
witness.  That  provision  removed  the  com- 
mon-law disability  of  a  witness  on  account 
of  infamy,  and  the  object  of  the  provision 
found  In  section  4602  was  undoubtedly  to 
make  the  evidence  of  such  a  conviction  as 
would  have  rendered  the  witness  incompe- 
tent at  common  law,  admissible  to  affect  the  - 
credibility  of  his  testimony.  Section  4G13 
was  enacted  for  a  somewhat  different  pur- 
pose, as  will  appear  from  the  connection  in 
which  it  has  been  found  ever  since  It  was 
iirst  adopted.    It  follows  provisions  declar-  - 
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log  tbat  the  witness  is  not  to  be  excused 
trom  answering  questions  on  the  ground 
that  he  would  thereby  be  subjected  to  a 
<:1t1I  liability,  but  that  when  the  matter 
sought  to  be  elicited  would  tend  to  render 
him  criminally  liable,  etc.,  be  is  not  compel- 
led to  answer.  Under  the  common  law, 
without  regard  to  statutory  provision,  it  has 
generally  been  held  that  the  credibility  of 
a  witness  may  be  Impeached  by  showing 
his  bad  moral  character,  and  that  he  mayi 
be  asked  on  cross-examination  as  to  facts 
tending  to  show  his  bad  character,  but  that, 
«o  far  as  his  answers  related  to  matters 
collateral  to  the  Issue,  they  cannot  be  con- 
tradicted by  other  evidence;  and,  further, 
that  he  cannot  be  cross-examined  by  ask- 
ing about  a  previous  conviction  of  a  crime, 
because  the  record  of  his  conviction  would 
be  the  best  evidence  of  that  fact  1  Oreenl. 
Ev.  §  467;  S  Jones,  B3v.  §  834.  On  th»  ques- 
tion as  to  how  far  the  witness  may  be  in- 
terrogated with  regajrd  to  criminal  conduct, 
the  authorities  have  been  by  no  means  clear 
or  uniform,  and  it  was  evidently  the  pur- 
pose In  enacting  the  provision  now  found 
In  Code,  S  4613,  that  a  witness  may  be  in- 
terrogated as  to  a  previous  conviction  of  a 
felony,  but  that  no  other  proof  of  such  con- 
viction is  competent,  except  the  record  there- 
of, to  put  into  definite  form  the  law  on  this 
•ubject  In  this  case  the  witness  (plaintllT) 
•eema  to  have  been  Interrogated  on  cross- 
-examination  as  to  proceedings  against  him 
In  the  federal  court,  but  the  conviction 
«hown  by  the  record  which  was  introduced 
was  not  a  conviction  for  an  offense  which 
would  be  a  felony  under  the  laws  of  Iowa, 
nor  under  the  laws  of  the  United  States, 
and  therefore  the  record  was  not  admissible, 
nnder  Code,  f  4613. 

We  have  to  inquire,  therefore, "  whether 
under  Code,  {  4602,  this  record  was  admis- 
sible as  affirmative  evidence  on  the  part  of 
defendant  for  the  pui-pose  of  impeaching  the 
credibility  of  plaintiff  as  a  witness,  and  the 
questlo&  at  once  arises  whether  at  common 
law  the  record  of  such  a  conviction  could 
have  been  Introduced  to  show  him  incompe- 
tent to  testify;  for  that  section  authorizes 
proof  of  "facts  which  have  heretofore  caus- 
ed the  exclusion  of  testimony,"— that  is,  facts 
which  under  the  common  law,  as  it  was  In 
force  in  this  state  prior  to  the  incorporation 
of  this  provision  into  the  Code  of  1851,  would 
have  rendered  Urn  Incompetent  By  the 
common  law,  a  witness  who  has  been  con- 
victed of  an  infamous  crime  is  not  allowed 
to  testify;  the  reason  assigned  being  that 
such  a  person  is  insensible  to  the  obligations 
of  an  oath,  "morally  too  corrupt  to  be  trust- 
ed to  testify,  so  reckless  of  the  distinctions 
l)etween  truth  and  falsehood  and  insensible 
to  the  restraining  force  of  an  oath  as  to 
render  it  extremely  improbable  that  he  will 
tell  the  truth  at  all."  1  Greenl.  Ev.  S  872; 
3  .Tones,  Ev.  {  734.  But  It  Is  not  the  convic- 
tion of  any  crime  which  has  this  effect  and 


there  has  been  great  difficulty  among  Judges 
and  text  writers  In  stating  any  satisfactory 
rule  for  determining  definitely  what  are  the 
crimes  conviction  of  which  disqualifies  a 
witness  from  testifying.  Without  controver- 
sy, conviction  for  treason  or  felony  will  dis- 
qualify, but  as  to  other  crimes  It  has  been 
said  that  they  must  be  in  their  nature  In- 
famous; and  this  has  been  interpreted  to 
Include  only  those  crimes  involving  the  ele- 
ment of  falsifying,  such  as  perjury  or  for- 
gery, or  other  crimes  which  tend  to  the  per- 
version of  Justice  in  the  courts.  1  Greenl. 
Ev.  §373;  3  Jones,  Ev.  J  734;  Blckel's  Ex'rs 
V.  Faslg's  Adm'r,  83  Pa.  463;  Little  v.  Gib- 
son, 39  N.  H.  506;  Schuylkill  Do.  v.  Oopley, 
67  Pa.  388. 

In  none  of  the  cases  which  we  have  been 
able  to  find  has  it  been  held  that  convic- 
tion of  an  offense  not  a  felony,  and  involving 
no  greater  Infamy  than  that  shown  by  the 
breach  of  the  revenue  laws  or  police  regula- 
tions, will  render  the  witness  incompetent 
to  give  testimony.  There  Is  no  pretense 
that  the  offense  of  which  the  appellant  was 
convicted  in  the  federal  courts  was  a  felony 
under  the  laws  of  the  United  States.  The 
fact  that  a  crime  is  punishable,  under  the 
laws  of  the  United  States,  by  Imprisonment 
in  the  penitentiary,  does  not  make  it  a  fel- 
ony. Bannon  v.  U.  S.,  166  U.  S.  464,  15  Sup. 
Ct  467,  39  li.  Ed.  494.  But  it  is  contended 
that  for  the  offense  of  which  appellant  is 
convicted  he  might  have  been  punished  un- 
der the  laws  of  the  United  States  by  Im- 
prisonment in  the  penitentiary  (Rev.  St  U. 
S.  gg  653&-5544),  and  therefore  that  the  of- 
fense was  an  infamous  one.  To  support  this 
contention,  reference  is  made  to  Ex  parte 
Wilson,  114  U.  S.  417,  5  Sup.  Ot  085.  28  L. 
Ed.  80,  and  Mackln  v.  U.  S.,  117  U.  S.  848, 
8  Sup.  Ct  777,  29  L.  Ed.  90G.  These  cases 
hold  that  under  the  provisions  of  the  fifth 
amendment  to  the  constitution  of  the  United 
States,  requiring  that  prosecution  for  cap- 
ital and  otherwise  infamous  crimes  shall  be 
only  by  indictment  all  crimes  are  infamotis 
which  may  be  punished  by  imprisonment  in 
the  penitentiary,  thus  making  the  Infamy 
of  the  crime  dependent  upon  the  nature  of 
the  punishment  which  may  be  imposed;  but 
this  conclusion  is  reached  by  making  a  dis- 
tinction between  crimes  which  are  Infamous 
by  reason  of  the  nature  of  the  act  done  and 
those  which  are  Infamous  by  reason  of  the 
punishment  which  may  be  inflicted  therefor, 
and  holding  that  it  is  Infamy  in  the  punish- 
ment and  not  infamy  In  the  crime  itself 
which  is  referred  to  in  the  fifth  amendment 
In  the  Mackln  Case,  Mr.  Justice  Gray,  re- 
iterating the  reasoning  of  the.  court  In  the 
Wilson  Case,  says:  "The  fifth  amendment 
has  in  view  the  rule  of  the  common  law 
governing  the  mode  of  prosecuting  those 
accused  of  crime,  by  which  an  Infonnatiou 
by  the  attorney  general,  without  the  inter- 
vention of  a  grand  Jury,  was  not  allowed 
for  a  capital  crime,  nor  for  any  felony,  rath- 
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er  than  the  rule  of  evidence  by  which  thoie 
convicted  of  crimes  of  a  certain  character 
were  disqualified  to  testify  as  witnesses.  In 
other  words,  of  the  two  kinds  of  Infamy 
known  to  the  law  of  £2ngland  before  the 
Declaration  of  Independence,  the  constitu- 
tional amendment  looked  to  the  one  founded 
on  the  opinions  of  the  people  respecting  the 
mode  of  punishment,  rather  than  to  that 
founded  on  the  construction  of  the  law  re- 
specting tie  future  credibility  of  the  delin- 
quent" It  is  well  settled  that  In  determining 
whether  the  crime  of  which  the  witness  has 
been  convicted  is  an  Infamous  crime,  which 
will  disqualify  him  from  testifying,  the  na- 
ture of  the  crime,  and  not  the  punishment 
which  may  be  inflicted  therefor,  la  the  test. 
Pendock  v.  Macklnder,  WlUes,  666;  Ed.  P. 
L.  c.  7,  8  6;  Glib.  Et.  148;  1  PhU.  Ev.  23, 
note  13;  Bull.  N.  P.  291;  People  t.  Whipple, 
9  Cow.  707;  Schuylkill  Co.  v.  Copley,  67  Pa. 
3S6;  Bartholomew  t.  People,  IM  III.  601; 
State  T.  Ssuer,  42  Minn.  258,  44  N.  W.  115; 
Halloway  t.  Com.,  74  Ky.  .344,  362.  By  the 
weight  of  authority,  a  conviction  in  another 
jurisdiction  cannot  be  shown  for  the  purpose 
of  disqualifying  a  witness.  1  Greenl.  Br. 
i  376;  3  Jones,  Ey.  736;  Sims  y.  Sims,  TC 
N.  Y.  466;  Trust  Co.  v.  Gleason,  77  X.  T. 
400;  Com.  t.  Green,  17  Mass.  615;  Langdon 
V.  Evans,  8  Mackey,  1;  Logan  v.  U.  S.,  144 
U.  S.  263.  303,  12  Sup.  Ot  617,  86  L.  Ed.  429. 
But  there  are  authorities  to  the  contrary. 
Chase  v.  Blodgett,  10  N.  H.  22;  State  v. 
Candler,  10  N.  a  398;  State  v.  Foley,  15 
Nev.  64. 

There  is  some  suggestion  that  conviction 
in  another  Jurisdiction  should  be  admitted 
as  affecting  the  credibility,  although  not  op- 
erative as  a  disqualification.  Com.  v.  Knapp, 
9  Pick.  496,  511.  But  that  ground  Is  covered 
in  this  state  by  Code,  {  4613,  which  evidently 
was  intended  to  limit  previous  convictions 
In  general,  as  affecting  credibility,  to  cases 
of  felony.  Hannera  v.  McClelland,  74  Iowa, 
318,  322,  37  N.  W.  389;  Kltteringham  v. 
Dance,  68  Iowa,  632,  634,  12  N.  W.  612;  and 
see  Utley  t.  Merrick,  11  Mete.  (Mass.)  302. 
Perhaps,  under  Code,  §  4613,  the  conviction 
of  a  felony  In  another  Jurisdiction  may  be 
shown  to  affect  the  credibility  of  the  wit- 
ness, but  the  record  here  Introduced  was  not 
of  the  conviction  of  a  felony  as  already 
pointed  out,  and  therefore  was  not  admissi- 
ble under  this  section.  The  admission  of 
the  record  of  plalntifTs  conviction  In  the 
federal  court  was  therefore  error  prejudl- 
c!al  to  the  plaintiff.    Reversed. 


MAINS  et  al.  T.  DES  MOINES  NAT.  BANK. 
tSupreme  Court  of  Iowa.    April  11,  1901.) 

JUDGMENTS— VACATION  —  STATUTES  —  MORT- 
GAGES—FOREX3L03URE^-APPOINTMENT   OP 
RECEIVER— VACATION  OF  ORDER. 

1.  A  judgment  cannot  be  vacated,  under 
Code,  i  4091,  prescribing  that  a  judgment  may 
be  vacated  for  unavoidable  casualty  and  mis- 


fortune, where  it  waa  entered  on  a  written 
itipalation  and  agreement  of  the  parties. 

2.  The  ■ppointment  of  a  receiver,  by  stipu- 
lation of  the  parties  in  foreclosure  proceedings, 
will  not  be  set  aaide  far  duress  consisting  of 
the  mortgagee's  threats  to  criminally  prose- 
cute one  of  the  mortgagors,  a  son  of  the  oo- 
mortgagor,  lor  Belling  the  mortgaged  chattels 
without  the  mortgagee's  consent,  where  the 
complaint  did  not  clearly  allege  that  the  other 
mortgagor,  the  father,  had  been  influenced  by 
inch  threats. 

8.  Where  a  mortgagor  signed  a  stipulation 
consenting  to  a  judgment  of  foreclosure  on  a 
promise  by  the  mortgagee  to  make  an  account- 
ing thereafter,  and  to  credit  any  amount  to 
the  mortgagors  which  should  have  been  cred- 
ited, the  judgment  rendered  on  such  stipula- 
tion will  not  be  set  aside  for  the  mortgagee's 
failure  to  make  the  accounting,  under  Code,  | 
4091,  providing  that  a  judgment  may  b«  va- 
cated for  fraud  in  obtaining  the  same. 

4.  A  written  stipulation  by  a  mortgagor,  con- 
senting to  a  rendering  of  a  judgment  of  fore- 
closure, is  sufficient  evidence  to  warrant  the 
rendering  of  such  judgment. 

6.  The  striking  from  the  files  of  a  motion  to 
correct  the  rulings  and  vacate  a  Judgment  with- 
out a  hearing  thereof,  though  irregular,  was 
not  prejudicial  error,  where  an  order  overrul- 
ing such  motion  would  have  been  properly  en- 
tered. 

Appeal  from  district  court,  Guthrie  county: 
J.  D.  Gamble  and  J.  H.  Applegate,  Judges. 

This  is  a  proceeding  entitled  in  equity  to 
vacate  a  Judgment  against  plaintiflfs,  which 
was  rendered  in  defendant's  favcHr.  A  de- 
murrer to  the  petition  was  sustained  by 
Gamble,  Judge.  PlalntlffB  refusing  to  amend. 
Judgment  was  rendered  against  them  for 
costs.  Thereafter  they  filed  a  motion  to  set 
aside  that  Judgment,  and  such  motion,  on 
defendant's  application,  was  stricken  from 
the  files  by  Applegate,  Judge.  From  such 
Judgment  and  ruling,  plaintiffs  appeaL  Af- 
firmed. 

Thomas  D.  Crane  and  Henry  B.  Holsman, 
for  appellants.  Charles  L.  Powell  and  John 
W.  Foster,  for  appellee. 

WATESIMAN,  J.  The  petition,  with  its 
various  amendments,  makes  a  very  volumi- 
nous document  In  its  recital  of  t&Aa  many 
matters  are  set  out  which  led  up  to  the  trans- 
action complained  of,  and  yet  which  are  not 
essential  to  a  determination  of  the  Issues 
presented  by  the  demurrer.  We  shall  ven- 
ture to  abridge  the  statement  made. 

Henry  Mains  and  his  son  and  co-plaintiff, 
John  P.  Mains,  each  was  at  one  time  the 
owner  of  a  large  farm  in  Guthrie  county,  and 
of  considerable  personal  property.  The  lat- 
ter was  heavily  indebted,  his  father  and  the 
defendant  being  among  his  creditors.  In  or- 
der to  raise  money  to  pay  these  debts,  John 
P.  conveyed  his  land  to  his  father,  and  the 
latter  (omitting  some  int^vening  transac- 
tions of  no  moment  on  this  hearing)  made  a 
mortgage  to  the  defendant  covering  both  bis 
own  land  and  tbit  which  had  Xte&a.  so  con- 
veyed to  him  by  his  son.  Certain  chattel 
mortgages  seem  also  to  have  been  made  to 
defendant  by  both  Henry  and  John  P.  Mains. 
A  foreclosure  proceeding  was  begun  on  all 
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these  mortgagee.  In  this  action  a  receiver 
waa  appointed  for  the  property,  and  on  the 
2l8t  day  of  Jane,  1896,  Judgment  was  ren- 
dered In  said  action  against  both  father  and 
son  for  $19,956.46,  with  Interest  and  costs, 
and  a  decree  was  entered  foreclosing  the 
mortgages.  The  receiver  was  appointed,  and 
the  decree  rendered  on  a  written  stlpulatton 
of  consent  signed  by  plalntitCs,  and  also  by 
their  attorneys.  This  decree  Is  the  subject 
of  the  present  attack. 

First  it  is  claimed  the  consent  of  plain- 
tlCTs  to  the  appointment  of  the  receiver  was 
procured  by  duress;  and,  next  that  they  are 
not  indebted  In  any  manner  to  defendant 
and  consented  to  the  Judgment  and  decree 
against  them  only  because  of  a  promise  on 
the  part  of  defendant  that  a  full  statement  of 
the  account  between  plaintiffs  and  said  de- 
fendant should  be  made,  and  that  credit 
should  be  given  upon  said  Judgment  of  all 
sums  which  such  accounting  showed  ought 
to  have  been  credited  upon  the  notes  on 
which  the  Judgment  was  founded;  and  It  is 
charged  no  accounting  was  made  and  no 
credit  given,  although  some  six  months  have 
elapsed  since  the  rendition  of  the  Judgment 
There  was  a  demurrer  to  this  petition,  which 
set  forth  nine  grounds.  We  may  say  here 
that  the  petition  was  amended  twice,  and  as 
so  changed  by  the  second  amendment  was 
again  demurred  to;  but  as  the  amendment 
Is  immaterial  for  present  purposes,  we  shall 
give  it  no  further  attention.  The  second  de- 
murrer was  a  reproduction  of  the  first  the 
groimds  of  which  we  now  summarize:  (1) 
The  facts  and  circumstances  shown  do  not 
eonstltate  fraud  or  unavoidable  casualty  and 
misfortune.  (2)  The  fraud  claimed  was  in 
part  antecedent  to  the  Judgment,  and  did  not 
inhere  In  It  (3)  The  rendition  of  the  Judg- 
ment upon  the  stipulation  was  a  mere  Irreg- 
nlarity.  (4)  The  fraud  complained  of  occur- 
red In  part  after  the  rendition  of  the  Judg- 
ment in  that  defendant  merely  failed  to  give 
promised  credits  on  the  Judgment  (5)  The 
petltton  shows  the  Judgment  was  the  result 
of  a  written  contract  and  stipulation  signed 
by  all  the  parties  hereto,  which  cannot  be 
raried  by  oral  testimony.  (6)  It  appears 
from  such  stipulation  attached  to  petition 
that  certain  concessions  were  made  to  plain- 
tiffs at  the  time  it  was  signed  and  certain 
property  on  which  the  defendant  was  assert- 
ing Its  Hen  was  turned  over  to  them  In  con- 
sideration of  their  signing  said  agreement 
and  plaintiffs  have  made  no  effort  to  restore 
defendant  to  its  original  position.  (7)  Parol 
evidence  could  not  be  received  to  vary  the 
terms  of  such  agreement  (8)  Plaintiffs' 
amended  petition  shows  that  defendant  was 
to  account  only  if  the  figures  for  so  doing 
w^ere  available,  and  there  Is  no  allegation  that 
they  were  so  available.  (9)  All  alleged  oral 
agreements  relied  upon  to  show  fraud  were 
prior  to,  and  merged  in,  the  written  contract 

We  shall  not  have  occasion  to  consider  any 
other  than  the  first  and  third  of  these  grounds. 


Before  taking  up  the  Issues  presented  by 
the  demurrer,  It  -may  be  well  to  state  that 
this  action  Is  brought  under  section  4091  of 
the  Code,  which  specifies  six  different  grounds 
for  vacating  a  Judgment  It  Is  sufficient  we 
think,  without  setting  them  out  for  us  to  say 
that  under  the  facts  stated  In  the  petition, 
but  two  of  these  grounds  are  applicable,  viz. 
fraud,  and  petliaps  irregularity,  in  obtaining 
the  Judgment  Something  is  claimed  by 
plaintiffs  because  of  unavoidable  casualty 
and  misfortune,  which  Is  one  ground  of  re- 
lief under  this  section.  But  as  they  con- 
sented to  the  rendition  of  this  Judgment  It 
is  manifest  that  their  position  on  this  matter 
is  not  tenable.  If  they  are  to  escape  the  con- 
sequence of  their  own  acts.  It  must  be  on  the 
ground  of  fraud  or  Irregularity.  So,  we  shall 
consider  the  first  ground  of  demurrer  at 
length  on  the  issue  of  fraud  only. 

2.  We  come  now  to  the  specific  questions 
presented  for  review.  First  It  Is  averred 
that  plaintiffs'  consent  to  the  appointment  of 
a  receiver  was  procured  through  duress, 
which  consisted  In  threats  made  by  the  bank 
officers  to  John  F.  Mains  of  prosecuting  him 
criminally  for  the  sale  of  some  of  the  mort- 

'  gaged  chattels  without  the  consent  of  the 
mortgagee.  It  Is  recited  by  plaintiffs  that 
such  a  sale  has  been  made,  but  it  is  said  that 
Mains  intended  to  pay  over  the  proceeds  to 
the  bank.  Without  going  further  into  de- 
tail In  this  matter,  it  is  enough  to  say  there 
is  no  allegation  that  such  threats  were  ever 
communicated  to  Henry  Mains,  who  was  the 
sole  owner  of  the  real  estate.  It  does  not 
appear  that  he  was  In  any  manner  Influenced 
by  them  when  he  signed  the  stipulation.  It 
is  true  the  receiver  took  possession  of  some 
personalty  belonging  to  John  P.  Mains,  but 
how  much  in  value,  or  what  kind,  save  In  a 
most  general  way,  does  not  appear.  It  is 
shown,  however,  by  the  decree  In  the  fore- 
closure action,  that  the  receiver  was  directed 
to  sell  all  personalty  at  once,  and  If  he  has 
done  this,  and  nothing  to  the  contrary  ap- 
pears, defendant's  lien  should  not  now  be 
wholly  destroyed  by  discharging  such  re- 
ceiver, and  turning  the  proceeds  over- to  the 
debtors. 

There  was  a  separate  allegation  In  the  pe- 
tition of  wrongdoing  in  obtaining  the  ap- 
pointment of  the  receiver,  and  a  specific 
prayer  for  his  discharge.  For  this  reason, 
we  have  considered  this  matter  as  a  distinct 
issue. 

3.  We  have  next  to  inquire  as  to  the  com- 
plaints made  of  the  Judgment  Some  facts 
alleged  by  plaintiffs  in  this  connection  have 
no  bearing  on  the  Issue  as  we  view  it.  For 
Instance,  it  is  urged  that  Henry  Mains  was 
an  old  man,  unable  to  write  or  read  writ- 
ing, and  that  his  son,  because  of  a  failure 
of  eyesight,  could  not  read;  but  whatever 
effect  these  matters  might  have.  If  we  were 
investigating  the  state  of  the  accounts  be- 
tween the  parties,  they  certainly  have  no 
bearing  on  the  question  of  whether  this  Judg- 
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ment,  taken  wltb  plaintiffs'  consent,  oa  ttae 
«trengtl>  of  a  promise  of  a  future  accounting 
and  posalbia  credit,  should  be  set  aside, 
jfelther  ia  It  material  that  there  vrere  con- 
Odential  relations  between  plaintiffs  and  the 
president  of  defendant  bank,  because,  for  the 
purpose  of  this  Inquiry,  we  must  assume 
that  the  promise  to  account  was  made,  and 
that  plaintiffs  relied  thereon.  We  have,  then, 
this  state  of  facts,  shown  by  the  petition: 
Plaintiffs  knowingly  consented  that  Judg- 
ment* might  be  taken  against  them  for  the 
amotint  claimed  by  the  bank,  and  that  a  de- 
cree of  foreclosure  should  be  entered  on  the 
mortgages  In  suit  relying  upon  a  promise 
of  the  creditor  to  make  an  accounting  there- 
after, and  to  credit  on  the  Judgment  any 
amount  which  such  accounting  might  show 
should  have  been  credited  on  the  notes. 
While,  as  we  have  said,  this  action  Is  en- 
titled In  equity,  It  is  in  fact  a  proceeding  at 
law  for  tbe  vacation  of  the  Judgment  on 
statutory  grounds.  Indeed,  it  is  question- 
able whether  equity  could  grant  relief  upon 
any  save  statutory  grounds,  although  it 
might,  upon  a  proper  showing,  entertain 
such  application  after  tbe  expiration  of  the 
year  within  which,  by  the  terms  of  section 
4094,  proceedings  at  law  must  be  commen- 
ced. See  Bowen  v.  Mill  Co.,  81  Iowa,  460; 
Lumpkin  v.  Snook,  63  Iowa,  61o,  19  N.  W. 
833;  McConkey  v.  Lamb,  71  Iowa,  686,  83  N. 
W.  146.  Tbe  Judgment  defendants,  as  we 
have  said,  consented  to  the  rendition  of  this 
Judgment  for  the  amount  that  was  entered. 
They  were  in  no  wise  deceived  as  to  the 
record  that  was  made  up.  To  allow  them 
now  to  set  It  aside,  because  the  Judgment 
creditor  did  not  keep  a  promise  made  to  do 
something  after  the  rendition  of  the  Judg- 
ment, would  be  In  the  nature  of  trifling 
with  tbe  court,  and  would  tend  to  destroy 
the  security  of  the  Judgments.  It  is  averred 
In  the  petition  that  plaintiffs,  before  Judg- 
ment, were  fully  aware  of  the  defense  they 
now  urge,  and  had  retained  an  attorney  to 
present  it  In  the  face  of  all  this,  they  as- 
sented to  the  court's  action,  and,  as  appears, 
did  so  with  the  approbation  of  their  attor- 
ney. It  is  manifest  they  were  not  deceived 
as  to  any  event  which  they  exi>ected  would 
transpire  before  Judgment  was  rendered. 
Let  us  suppose  that  a  debtor's  assent  to  the 
rendition  of  tbe  Judgment  is  procured 
through  a  promise  by  the  creditor  that  be 
win  not  cause  execution  to  issue  until  after 
a  certain  time  has  elapsed;  would  it  be  con- 
tended that,  if  execution  was  issued  before 
tbe  lapse  of  such  time,  tbe  debtor  could  have 
tbe  Judgment  set  aside?  We  take  It  not 
Lumpkin  v.  Snook,  supra.  Is  a  case  In  prin- 
ciple somewhat  like  this.  Plaintiffs  there 
were  mechanic's  lien  holders,  and  defendant 
held  a  mortgage  on  the  same  property. 
Plaintiffs  claimed  their  lien  to  be  supenor  to 
the  mortgage,  so  far  as  related  to  the  Im- 
provements made  by  tbe  materials  they  fur- 
nished.    Defendant  began  foreclosure  pro- 


ceedings, miiiriiiy  plaintiffs  parties  defend- 
ant, and,  to  induce  them  not  to  appear  and 
assert  the  priority  of  their  lien.  Snook  prom- 
ised to  pay  it  in  full.  He  obtained  a  decree, 
and,  on  his  refusal  to  pay  as  agreed,  Lump- 
kin et  al.  instituted  proceedings  to  vacate 
the  Judgment  under  section  8154,  Code  1873, 
which  was  substantially  the  same  as  present 
section  4091.  In  passing  upon  the  matter. 
Reed,  J.,  speaking  for  the  court,  said:  "Tbe 
act  of  the  defendant  of  which  plaintiffs  com- 
plain is  that  he,  with  intent  to  mislead  them 
and  to  induce  tbem  not  to  appear  and  as- 
sert the  priority  of  their  lien  upon  the  prem- 
ises over  the  lien  which  be  waa  seeking  to 
establish  by  the  action,  agreed  with  tbem 
that  he  would  pay  them  tbe  full  amount  of 
their  claim;  and  they  allege  they  relied  on 
this  agreement,  and  were  Induced  by  it  to 
forbear  making  any  defense  In  said  action, 
and  to  permit  him  to  take  his  Judgment  of  ■ 
foreclosure,  but  that  he  has  not  paid  their 
claim,  and  did  not  intend  to  pay  it,  when  he 
made  the  agreement.  This  does  not  consti- 
tute such  fraud  in  obtaining  the. Judgment 
as  entitled  plaintiff  to  have  it  vacated. 
There  was  no  concealment  or  misrepresenta- 
tion as  to  any  existing  fact,  but  plaintiffs 
contracted  with  full  knowledge  of  every 
fact  pertaining  to  the  subject  of  the  ag^ree- 
ment  In  consideration  of  defendant's  agree- 
ment to  pay  them  the  amosnt  of  their  claim, 
they  agreed  that  they  would  not  assert  tbe 
priority  of  their  lien.  The  effect  of  tbe 
agreement  Is  that  they  waived  their  lien,  and 
accepted  his  agreement  to  pay  the  amount 
of  the  debt  in  lieu  of  it,  and  in  consideration 
of  their  waiver  he  became  legally  liable  for 
the  amount  of  the  debt.  The  question  la  not 
at  all  affected  by  the  fact  that  lie  did  not 
intend  to  perform  the  agreement  when  he  en- 
tered into  it."  See,  also,  McConkey  t.  Lamb. 
supra,  where  It  was  also  held  that  an  action 
would  not  lie  under  this  section  to  set  aside 
a  Judgment  rendered  by  agreement  In  the 
case  at  bar  It  dearly  appears  that  the  Judg- 
ment defendants  agreed  to  have  tbe  acoonnt- 
ing  after  rendition  of  the  Judgment  Instead 
of  before.  If  they  have  any  remedy,  it  is 
not  to  undo  what  they  volimtarily  did.  It  is 
upon  the  agreement  and  must  be  in  the  na- 
ture of  an  action  to  secure  a  credit  od  the 
Judgment  as  though  for  payments  made,  and 
in  such  an  action  the  burden  would,  of 
course,  be  upon  them. 

Looking  at  the  matter  from  another  point 
of  view  will  aid  in  making  plain  the  reasons 
for  our  conclusion.  There  is  no  evidence 
here,  outside  the  mere  lapse  of  time,  that  the 
bank  did  not  intend,  at  the  time  of  making 
the  agreement  to  fulfill  Its  terms.  It  was 
entitled  to  a  reasonable  time  in  wbich  to 
make  such  accounting.  Defendants  could 
not,'  therefore,  have  brought  an  action  to  va- 
cate Instaptly  upon  the  rendition  of  the  Judg- 
ment If,  then,  after  the  Judgment  was  ren- 
dered, there  was  any  time  when  it  was 
valid  as  against  the  defendants  therein.  It 
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cannot  be  said  there  was  fraud  In  obtalnlnc 
it  as  contemplated  in  the  statute  under  con- 
sideration. 

4.  Another  claim  upon  which  a  right  to  re- 
lief la  predicated,  and  to  whicn  the  third 
ground  of  demurrer  appiies,  ia  "that  there 
was  no  trial  in  the  case  to  ascertain  the 
amount  due,  and  that  said  decree  was  en> 
tered  by  the  court  In  pursuance  of  the  stlp- 
olatlon."  If  this  means,  and  we  think  it  can 
only  mean,  that  no  evidence  wae  introduced 
to  show  the  amount  due  other  than  the  stip- 
ulation signed  by  the  debtors  consenting  to 
judgment  for  the  amount  prayed  in  the  peti- 
tion, we  hare  only  to  say  that  no  other  otI- 
dence  was  needed  to  warrant  the  court's  ac- 
tion. 

6.  After  the  demurrer  was  sustained,  and 
Judgment  rendered  in  the  present  proceed- 
ing against  plaintiils  for  costs,  a  motion 
was  filed  by  them  to  correct  the  various  rul- 
ings and  vacate  the  Judgment  .given  on  de- 
murrer. This  motion  was  stricken  from  the 
flies.  It  is  claimed  by  plaintUte  the  motion 
was  filed  under  section  4105,  Code  1887. 
However  this  may  be,  the  order  of  the  court 
striking  it,  while  irregular,— for  every  mo- 
tion should  be  considered  on  its  merits,— 
amounted  to  no  more  than  an  order  over^ 
mltng  It,  and  such  an  order,  for  the  reasons 
Already  given,  would  have  been  proper.  We 
see  no  cause  for  Interfering  with  the  Judg- 
ment of  the  trial  court,  and  it  is  therefore 
-affirmed. 


CBOFT  V.  COLFAX  EMJCrTRIO  LIGHT  & 

POWER  CO.  et  al.     (ROWLBS  et 

al..  Interveners). 

(Supreme  Court  of  Iowa.    April  12,  1901.) 

JIANDAUirS— EQUITY— HARMLESS    ERROR— EX- 
BCtJTION— LHVT  ON  CORPORATE  STOCK. 

1.  Where,  In  mandamus  to  compel  a  cor- 
l>oration  to  transfer  certificates  of  stock  par- 
chased  at  execution  sale  against  the  owner,  he 
intervenes  and  prays  the  delivery  of  the  cer- 
tificates to  him,  for  that  the  debt  for  which 
the  execution  was  issued  has  been  paid,  he 
-cannot  complain  that  the  case  is  transferred  to 
the  equity  docket. 

2.  Where,  after  a  mandamus  suit  is  fully 
made  up,  it  presents  equitable  issues  on  the 
part  of  all  contestants,  it  is  properly  transfer- 
red to  the  equity  docket. 

3.  Transferring  a  mandamus  suit  to  the  eq- 
uity docket  is  without  prejudice,  if  there  is  no 
-disputed  question  of  fact  for  the  jury  to  pass 
on. 

4.  Under  Oode,  {{  8894,  3974,  providing  that 
corporate  stock  may  be  levied  on  under  execu- 
tion bjr  notifying  the  president,  etc.,  that  the 
stock  has  l>een  levied  on,  a  notice  to  suidL  offi- 
cer of  the  levy  is  a  part  of  the  levy,  and  suffi- 
cient, though  it  is  in  the  past  tense,  and,  being 
served  on  all  interested,  also  answers  as  the 
statutory  notice  of  sale. 

6.  Code,  §§  3894,  8974,  requiring  corporate 
stock  to  be  levied  on  under  execution  by  noti- 
fying an  officer  of  the  corporation,  etc,  does 
not  apply  to  special  execution  in  foreclosure 
-of  a  pledge  of  stock  in  the  possession  of  the 
Judgment  creditor,  bat  the  sale  passes  titie  as 
against  the  Judgment  debtor,  who  first  ques- 
tions the  proceedings  after  sale,  though  no 
levy  was  actually  made. 


Appeal  from  district  court,  Jasper  county; 
D.  Ryan,  Judge. 

This  action  was  originally  for  a  manda- 
oius.  Plaintiff  claims  to  have  purchased  cer- 
tain shares  of  stock  in  tbe  Colfax  Electric 
Light  &  Power  Company,  preyiously  held  in 
pledge  by  the  Citissens'  State  Bank  of  Colfax, 
at  an  execution  sale  had  under  a  Judgment 
in  fa.vor  of  said  bank  and  against  W.  P. 
Cain  and  W.  M.  Bowles.  The  by-laws  of 
tbe  electric  light  and  power  company  pro- 
vide that  "shares  of  stock  must  be  trans- 
ferred upon  the  boolu  of  the  corporation 
by  surrendering  the  certificates  to  tbe  proper 
ofQcers  for  cancellation,  wbereuoon  new  cer- 
tificates shall  be  issued  to  the  perscMt  or 
party  becoming  a  new  stockholder."  It  was 
averred  that  the  officers  of  said  company* 
refused  to  accept  the  surrender  of  the  cer- 
tificates held  by  plaintiff,  or  to  .issue  him 
new  certificates.  A  writ  of  mandamus  was 
therefore  prayed,  to  compel  a  transfer  of 
said  shares.  The  action  was  at  first  onlj- 
against  the  electric  light  and  power  com- 
pany, but  thereafter,  at  tbe  instance  of  plain- 
tiff, the  Citizens'  State  Bank  was  brought 
In  as  a  defendant  The  electric  light  and 
power  company  answered,  alleging,  in  sub- 
stance, that  it  was  willing  to  make  transfer 
of  the  shares  as  soon  as  it  knew  who  legally 
owned  tbe  same;  that  It  had  received  notice 
from  W.  K.  Cain,  representing  the.  heirs  of 
W.  P.  Ctiin,  deceased,  and  from  W.  M 
Bowles,  who  claimed  to  be  the  owners  there- 
of,—the  Oaln  estate,  of  certificates  number- 
ed 13,  14,  16,  16,  17,  of  10  shares  each,  and 
No.  18,  of  5  shares;  and  Bowles,  of  cer- 
tificates numbered  21,  22,  23,  24,  25,  26,  27, 
28,  and  29,  of  5  shares  eacli.  Bowles  and 
the  heirs  of  tbe  Cain  estate  Intervened  sep- 
arately in  the  action,  claiming  titie  to  the 
certificates  as  above  stated,  and  denying  that 
tbe  sheriff  ever  levied  upon  said  shares,  or 
tliat  he  had  any  authority  to  sell  the  same, 
or  that  he  In  law  or  fact  ever  delivered  same 
to  plaintiff.  It  Is  also  alleged  that  tbe  debt 
for  which  said  stock  was  pledged  Is  fully 
paid.  The  prayers  of  these  petitions  In  In- 
tervention are  important.  In  view  of  an  ob- 
jection made  by  appellants  to  the  transfer 
of  the  same  to  the  equity  calendar.  They 
are  practically  identical,  and  in  these  terms: 
"Wherefore  your  petitioner  prays  that  he  be 
made  a  party  defendant  in  this  proceeding, 
and  that  be  may  have  judgment  for  the 
delivery  of  said  stock  to  him,  and  for  ail 
other  proper  relief."  In  the  amendment 
making  the  Oitizens'  State  Bank  a  party  de- 
fendant which  was  filed  by  plaintiff  after 
the  filing  of  the  petitions  in  Intervention, 
It  was  prayed  that  in  case  It  was  determined 
there  was  no  valid  levy  upon  or  sale  of  said 
certificates,  then  that  the  satisfaction  be  can- 
celed of  the  judgment  under  which  the  sale 
was  made,  to  the  amount  of  98,472,— being 
the  sum  bid  by  plaintiff  at  the  execution 
sale,- and  that  a  new  special  execution  issue 
for  the  sale  of  said  shares,  and  that  the 
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bank  be  required  to  pay  back  to  plaintiff 
such  sum  of  $3,472,  wltli  interest  The  Citi- 
zens' State  Bank  answered,  denying  the  ma- 
terial allegations  of  the  petitions  in  inter- 
vention, and  by  way  of  cross  petition  set 
out  the  facts  of  the  sale  to  plaintiff,  and 
prayed  that  in  case  the  sale  be  held  invalid 
the  satisfaction  of  Its  Judgment  to  the  ex- 
tent of  the  amount  paid  by  plaintiff  be  set 
aside  and  a  new  execution  be  awarded. 
There  was  a  demurrer  to  this  cross  petition, 
which  was  overruled.  The  Issues  raised 
thereby  will  be  stated  In  the  opinion.  The 
trial  court  found  that  the  sale  of  the  shares 
on  executlofi  to  plaintiff  was  void,  because 
such  execution  was  never  levied;  that  plain- 
tiff was  for  this  reason  not  the  owner  there- 
of. It  gave  plaintiff  Judgment  against  the 
Citizens'  State  Bank  for  $3,472,  ordered  the 
satisfaction  of  the  original  Judgment  under 
which  execution  sale  was  made  set  aside 
to  the  extent  of  $3,472,  and  awarded  a  new 
execution  to  the  bank  for  the  sale  of  said 
shares.  Plaintiff  and  the  Interveners  appeaL 
We  shall  denominate  the  latter  "appellants." 
Reversed. 

C.  0.  Cole,  for  appellants.  Cragan  Bros, 
and  Connor  &  Weaver,  for  plaintiff.  Cra- 
gan  Bros.,  for  defendant  Citizens'  State 
Bank. 

WATERMAN,  J.  By  motion  to  strike 
plaintiff's  amendment  making  the  bank  a  par- 
ty defendant,  and  by  the  demurrer  to  the 
bank's  cross  petition,  two  questions  are  pre- 
sented: (1)  Was  there  error  in  permitting 
equitable  Issues  to  be  set  up,  and  transfer- 
ring the  cause  to  the  equity  docket?  (2) 
Had  the  trial  court  Jurisdiction  to  modify 
the  Judgment  in  this  action,  or  should  such 
relief  have  been  sought  In  the  case  in  which 
the  Judgment  was  rendered? 

On  the  first  proposition,  we  have  to  say 
that  the  first  equitable  matter  Injected  Into 
the  case  was  at  the  Instance  of  interveners, 
who  prayed  for  a  delivery  of  the  certificates 
to  them  on  the  ground  that  the  indebtedness 
for  which  they  were  pledged  was  fully  paid. 
Only  a  court  of  equity  could  decree  a  de- 
livery of  these  certificates.  Having  first 
tran^ressed  the  proper  bounds  of  an  action 
for  mandamus,  they  cannot  be  heard  to  com- 
plain that  their  example  was  followed.  Aft- 
er the  case  was  fully  made  up,  it  presented 
equitable  issues  on  the  part  of  all  those 
making  contest,  and  therefore  was  properly 
transferred.  It  is  not  material  to  consider 
whether  the  cancellation  of  the  original  Judg- 
ment could  be  rightly  decreed  In  this  pro- 
ceeding; for,  as  will  later  appear,  we  do 
not  think  that  Judglnent  should  have  been 
Interfered  with.  Furthermore,  the  transfer 
and  trial  In  equity  would  be  without  prej- 
udice If  there  was  no  disputed  question  of 
fact  for  a  Jury  to  pass  upon.  Machine  Co. 
V.  Markert,  107  Iowa,  840,  78  N.  W.  S3.  This 
was  true  In  the  case  at  bar.    The  facts  were 


undisputed.    Law   isanes  only  were  finally 
submitted  for  decision. 

2.  This  brings  us  to  the  issues  involved  In 
the  merits  of  the  case,  which  in  statement 
are  quite  simple.  Was  there  a  valid  levy  of 
the  execution  under  which  these  shares  were 
sold?  If  not,  was  a  levy  made  in  strict  con- 
formity to  the  statutory  requirements,— a  nec- 
essary prerequisite  to  a  valid  sale  by  the 
sheriff?  A  consideration  of  the  first  question 
necessarily  involves  a  review  of  the  facts  as 
to  what  the  sheriff  did.  Upon  receiving  the 
writ  of  execution,  which,  by  the  way,  was 
directed  against  certain  real  estate  as  well 
as  these  shares  of  stock,  the  sheriff  noted 
the  fact  of  the  levy  on  the  stubs  of  the  certifi- 
cates in  a  book  kept  by  the  electric  light  and 
power  company.  This  was  done  on  March. 
1,  1897.  On  the  same  day  a  notice  algned  by 
the  sheriff,  and  describing  the  shares  of  stodc 
and  real  estate,  was  served  by  that  oflScer  on 
the  secretary,  of  said  company.  The  material 
part  of  tbe  notice  is  in  these  words:-  "Yon 
are  hereby  notified  that,  by  virtne  of  a  special 
execution  to  me  directed,  •  •  •  I  have 
levied  upon  and  executed,  as  property  of  W. 
M.  Rowles  et  al.,  the  following  described 
mortgaged  or  pledged  stock  or  real  estate." 
Here  follows  a  description  of  stock  and  real 
estate.  After  the  description  comes  the 
phrase  "of  which  you  are  in  actual  occnpan- 
cy."  The  time  and  place  of  sale  are  then 
given.  This  notice  was  directed  to  Rowles, 
Cain,  the  Citizens'  State  Bank,  Colfax  Electric 
Light  &  Power  Company,  and  others.  In  these 
facts,  if  at  all,  is  to  be  found  evidence  of 
the  levy.  Section  3894  of  the  Code  reads: 
"Corporation  Stock.  Stock  or  interest  own- 
ed by  the  defendant  in  any  company  is  at- 
tached by  notifying  the  president  or  other 
bead  of  the  company,  or  the  secretary,  cash- 
ier,, or  other  managing  agent  thereof,  of  the 
fact  that  the  stock  has  been  attached."  And 
section  3974,  in  respect  to  executions,  pro- 
vides: "Stock  or  Interest  owned  by  the  de- 
fendant in  any  company  or  corporation 
•  •  •  may  be  levied  upon  in  the  mannc 
provided  for  attaching  the  same."  It  is  obvi- 
ous from  these  provisions  that  the  indorse- 
ments on  the  stubs  of  the  certificates  were 
wholly  Ineffective.  The  position  taken  by  In- 
terveners Is  that  notice  served  was  not  a  part 
of  the  levy,  but  was  a  mere  notice  of  sale 
given  to  the  debtors  and  occupant  of  the  real 
estate,  under  sections  4023-4025,  Code;  that 
the  levy  was  supposed  to  have  been  made  by 
the  officer  by  noting  the  fact  on  the  stubs  of 
the  certificates,  and  the  notice  assumes  that 
fact  because  it  recites  the  levy  as  having 
been  made.  But  this  view  of  the  matter 
leaves  out  of  consideration  that  the  notice 
was  addressed  to  and  served  upon  the  secre- 
tary of  the  Colfax  Electric  Light  &  Power 
Company,  which  was  entirely  needless  if  it 
were  not  a  part  of  the  levy,  and  intended  as 
a  compliance  with  sections  3894  /ind  3974. 
set  out  above.  That  the  notice  has  a  dual 
character  we  are  quite  willing  to  concede.     It 
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waa  a  notice  to  the  debtors  and  occupant  of 
the  real  estate,  but  It  was  at  the  same  time 
an  act  done  as  part  of  the  levy  on  the  shares 
of  stock.  Certainly  it  complied  with  every 
regolrement  of  the  statute  relating  to  a  levy 
on  stock.  Its  main  defect  consists  In  the 
tense  used  of  the  verb  "levy,"  and  we  are 
not  inclined  to  allow  this  matter  of  gram- 
matical construction  to  outweigh  the  facts  of 
the  address  and  service  of  this  notice.  The 
case  of  Moore  t.  Opera-House  Co.,  81  Iowa, 
45,  46  N.  W.  750,  relied  upon  by  appellants, 
is  not  in  conflict  with  this  holding.  In  that 
case  the  notice  given  by  the  sheriff  was  ver- 
bal, and  the  holding  was  that  it  should  have 
been  in  writing.  Finally  we  may  say  on  this 
point:  The  sheriff  intended  to  levy  on  these 
shares.  He  did  everything  necessary  to  con- 
stitute a  levy.  It  cannot  affect  the  result 
that  be  did  not  appreciate  the  importance  or 
the  effect  of  each  specific  act 

3.  But  if  appellants'  claim  on  this  branch 
of  the  case  be  allowed,  we  think  the  sale 
nanst  still  be  held  valid.  We  take  up  now  for 
consideration  the  question  of  the  necessity  of 
a  formsl  levy  to  sustain  the  execution  sale. 
In  Freem.  Ez'ns,  {  274,  it  Is  said  the  authori- 
ties are  in  conflict  on  the  subject  The  au- 
thor, however,  goes  on  to  say  that  the  object 
-of  a  levy  is  to  give  notice  to  the  debtor  and 
to  other  persons  that  the  property  has  bevu 
taken  into  the  custody  of  the  law.  But, 
when  both  of  these  objects  are  otherwise  ac- 
complished. In  his  opinion  the  sale  Is  valid. 
He  admits  that  a  sale  without  a  levy  is  so 
irregular  that  on  proper  application  .it  would 
be  prevented,  but  concludes  that  after  being 
made  it  is  the  policy  of  the  law  to  protect 
Innocent  purchasers  from  secret  vices  in  the 
proceedings.  In  support  of  these  views  are 
cited  Blood  v.  Light  38  Cal.  654;  Roebuck  v. 
Thornton,  19  6a.  149;  Mclntlre  v.  Durham, 
7  Ired.  151;  Riddle  v.  Bush.  27  Tex.  675.  In 
this  last  case  it  is  said  the  title  of  the  pur- 
chaser does  not  rest  on  the  levy.  He  is 
bound  to  show  only  a  valid  Judgment  execu- 
tion, and  deed.  Any  defect  in  the  levy  is  but 
an  irregularity  of  the  officer,  and  does  not 
defeat  the  title. 

Before  going  further,  we  desire  to  empha- 
size two  facts  of  the  case  at  bar,  in  order  to 
avoid  any  misunderstanding:  (1)  The  attack 
upon  the  sale  here  is  made  by  the  Judgment 
debtors;  (2)  no  question  was  made  as  to  the 
regularity  of  any  of  the  proceedings  until  aft- 
er the  sale  was  had  and  the  Judgment  can- 
celed. What  is  said  above  relates  to  all  exe- 
cutions. We  have  no  occasion  to  determine 
whether  the  rule  as  stated  would  receive  our 
indorsement  if  applied  to  a  general  execution. 
While,  under  our  statute,  no  distinction  is 
made  as  to  the  duty  to  levy  special  execu- 
tions, or  tbe  manner  of  doing  it,  yet  it  does  not 
necessarily  follow  that  the  consequences  of 
a  failure  to  levy  would  be  the  same  as  in 
case  of  a  general  writ  Where  execution  Is 
awarded  against  specific  property,  the  Judg- 
ment designates  what  is  to  be  sold,  and  gives 


ample  notice  to  all  parties  concerned.  In 
such  on  Instance  the  failure  to  levy  does  not 
vitiate  the  sale.  Ewing  v.  Hatfield,  17  Ind. 
513;  Smith  v.  Burnes,  8  Kan.  197.  While 
section  3970,  Code,  provides  that  "no  execu- 
tion shall  be  a  lien  on  personal  property  be- 
fore the  actual  levy  thereof,"  this  does  not 
mean  there  may  not  be  a  contract  lieu  exist- 
ing before.  Every  special  execution  is  based 
upon  a  contract  lien,  which  is  confirmed  and 
established  by  the  Judgment.  In  the  case  at 
bar  the  Judgment  creditor  bad  possession  of 
the  certificates  under  a  contract  of  pledge 
which  gave  It  a  Men  that  could  have  been  en- 
forced by  notice  and  sale.  Code,  (  4285. 
Appellants  seem  to  claim  that  if  foreclosure 
proceedings  are  resorted  to,  the  lieu  is  lost 
after  the  commencement  of  such  an  action, 
and  only  regained  by  the  levy  of  execution. 
We  discover  no  warrant  for  any  such  rule. 
Foreclosure  in  court  is  one  method  of  enfor- 
cing the  contract  lien,  which  merges  in  the 
Judgment  and  there  subsists,  to  be  made 
effective  by  special  execution.  Code,  f  4286. 
As  somewhat  In  point  on  this  proposition,  see 
Bank  v.  Jackaway,  80  Iowa,  512,  45  N.  W. 
881.  It  Is  true,  the  requirement  as  to  notice 
in  making  the  levy  on  stock  is  the  same  for 
all  cases,  yet  reasons  that  support  it  where 
the  certificates  are  in  the  possession  of  the 
Judgment  debtor  do  not  apply  to  a  state  of 
facts  such  as  exists  In  the  case  at  bar.  If 
the  consequence  of  a  failure.  In  the  first  in- 
stance mentioned,  to  give  the  notice,  would  bs 
to  avoid  the  sale,  we  cannot  believe  it  was 
Intended  such  a  result  should  follow  in  the 
other.  Unless  the  terms  of  the  statute  explic- 
itly demand  a  different  construction,  we 
think  a  rule  should  never  go  beyond  its  rea- 
son, and  we  discover  no  such  demand  in  this 
case. 

Our  conclusion  on  the  whole  case  Is  that 
plaintiff  Is  the  lawful  owner  of  the  shares  of 
stock  in  controversy,  having  acquired  a  valid 
title  by  his  purchase  at  the  execution  sale, 
and  that  he  is  entitled  to  an  order  to  com- 
pel the  transfer  of  the  same  to  him  on  th)> 
books  of  the  Colfax  Electric  Light  &  Power 
Company.  It  follows  from  thi^  holding  that 
all  costs  should  be  taxed  to  Interveners.  On 
interveners'  appeal  the  decree  is  affirmed,  and 
on  plaintiff's  appeal  it  Is  reversed. 


SOWERS  V.  MUTUAL  FIRE  INS.  00.  OF 

DES  MOlS'ES.  IOWA. 

(Supreme  Court  of  Iowa.    April   12,   1901.) 

iNSUHANCB-KSTOPPElf-IRON-SAFB    CLAUSH>- 
VALIDITY. 

1.  Knowledge  on  the  part  of  a  fire  insurance 
company's  soliciting  agent  at  the  time  of  the 
issuance  of  the  policy  that  the  insured  does 
not  intend  to  comply  with  the  condition  re- 
qnirlng  him  to  keep  a  set  of  books,  and  to  take 
and  preserve  an  inventory,  to.  be  produced  in 
case  of  loss,  does  not  estop  the  company  from 
setting  up  the  insured's  noncompliance  with 
the  condition  as  a  defense  to  a  claim  for  loss. 

2.  It  cannot  be  said,  as  a  matter  of  law,  that 


764 


85  NOBTHWESTBBN  BEPORTBB. 


Clowa 


the  bnsincss  of  a  billiard-room  keeper,  who 
'Carries  a  stock  of  tobacco  and  confectionery, 
la  such  that  he  is  not  required  to  comply  with 
«  condition  in  a  fire  policy  requiring  him  to 
keep  a  set  of  books,  and  to  take  and  preserye 
an  inventory,  to  be  prodnced  in  case  of  loss. 

3.  A  condition  in  a  fire  policy  requiring  in- 
sured^ to  keep  a  set  of  books,  and  to  take  and 
preserye  an  inventory,  to  be  produced  in  case 
«f  loss,  is  valid. 

Appeal  from  district  court,  Hamilton  coun- 
ty; J.  B.  Whitaker,  Judge. 

Action  at  lav  on  a  policy  of  fire  Insurance. 
Trial  to  a  Jury,  verdict  and  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

W.  C.  Miller  and  Carr  &  Parker,  for  ap- 
pellant   George  Wambach,  for  appellee. 

DBEMEB,  J.  The  policy  was  Issued  Oc- 
tober 18,  1898,  and  tbe  fire  occurred  on  the 
lOtb  day  of  the  following  November.  The 
property  Insured  consisted  of  a  stock  of  ci- 
gars, tobacco,  canned  and  bottled  goods,  and 
confectionery,  and  a  pool  and  combination 
pool  and  billiard  tables.  The  policy  contain- 
ed these  provisions:  "The  assured  under 
this  policy  hereby  warrants  and  agrees  to 
take  an  Inventory  of  the  stock  of  merchan- 
dise covered  by  this  policy  at  least  once  each 
year,  and  to  keep  a  set  of  books  showing  a 
complete  record  of  business  transacted.  In- 
cluding all  purchases  and  sales,  both  for  cash 
and  credit,  together  with  the  last  two  In- 
ventories of  said  business;  and  further  war- 
rants and  agrees  to  keep  such  books  and 
inventories  securely  locked  In  a  flre-proof 
aafe  at  night,  and  at  all  times  when  the 
store  mentioned  In  this  policy  is  not  actually 
opened  for  business,  or  in  some  secure  place 
not  exposed  to  a  fire  which  would  destroy 
the  building  where  said  business  is  carried 
on;  and  in  case  of  loss  the  assured  warrants 
and  agrees  to  procure  such  books  and  Inven- 
tories, and.  In  event  of  failure  to  produce  the 
flame,  this  policy  shall  be  deemed  null  and 
void,  and  no  suit  or  action  shall  be  main- 
tained thereon  for  any  such  loss.  It  is  agreed 
that  the  provision  of  this  policy,  the  appli- 
cation, articles  of  incorporation,  and  by-laws 
of  the  company  constitute  the  sole  contract 
between  the  assured  and  the  company,  and 
no  statement  or  representation  made  to  the 
assured  by  any  agent,  or  any  statement  or 
representation  made  by  the  assured  to  any 
agent,  shall  In  any  manner  affect  this  policy, 
except  such  representations  be  In  writing, 
and  Indorsed  on  this  policy."  It  Is  admitted 
that  the  insured  had  no  Inventory  of  his 
stock  of  merchandise;  that  he  took  none  aft- 
er the  policy  was  issued;  that  he  kept  no 
books;  that  he  neither  had  a  safe,  nor  kept 
any  books  in  a  safe,  or  at  any  other  place; 
and  that  he  produced  no  bookA  or  inventories 
after  the  flre,  although  requested  to  do  so. 
It  is  also  practically  conceded  that  these 
facts  avoided  the  policy,  unless  defendant, 
through  Its  agent,  waived  the  warranty  at 
the  time  the  policy  was  issued.  While  an 
Insurance  company  may  be  bound  by  knowl- 


edge of  Its  soliciting  agent  regarding  past 
or  present  conditions,  such  an  agent  has  no 
power  to  waive  future  conditions;  nor  is  tbe 
company  estopped  by  his  knowledge  of  the 
future  intentions  of  the  Insured.  The  effect 
to  be  given  future  transactions  or  occur- 
rences should  be  covered  by  the  policy  It- 
self. The  understanding  or  agreement  of  tbe 
parties  In  such  cases  is  the  subject  of  con- 
tract, and  should  be  embodied  In  the  policy; 
otherwise,  the  rule  regarding  the  introduction 
of  parol  evidence  to  change,  vary,  or  con- 
tradict tbe  terms  of  a  written  instrument  is 
entirely  abrogated.  Cornelius  v.  Insurance 
Co.  (Iowa)  84  N.  W.  1067.  There  was  evi- 
dence to  show  the  agent  knew  that  the 
plaintiff  kept  no  books,  and  that  he  had  not 
taken  an  Inventory;  but  there  Is  no  evidence 
that  the  defendant  knew  he  had  no  safe,  or 
that  the  agent  knew  he  had  none  at  tbe  time 
the  policy  was  Issued.  Bearing  on  the  issue 
of  waiver,  the  court  gave  the  following  in- 
structions: "If  you  find  from  the  preponder- 
ance of  the  evidence  that  at  the  time  of  the 
plaintiff  making  his  written  application  for 
said  insurance,  as  shown  by  a  copy  of  the 
same  upon  the  back  of  the  policy,  an  agent 
of  said  insurance  company  undertook  to  fill 
out  said  application,  and  failed  to  fill  out 
answers  to  the  eleventh  and  twelfth  ques- 
tions printed  in  said  application,  and  in  sub- 
stance stated  to  the  plaintiff  at  the  time  that 
it  was  unnecessary  to  answer  said  questions, 
and  that  he  was  at  that  time  Informed  by 
the  plaintiff  that  he  had  no  Inventories  of 
stock,  and  no  set  of  books,  and  did  not  keep 
the  same,  and  that  said  agent  at  that  time 
Informed  the  plaintiff,  in  substance,  that  the 
plaintiff  need  not  keep  a  set  of  books,  and 
that  said  agent  forwarded  said  application  to 
said  defendant  company,  and  that  said  com- 
pany Issued  the  policy  in  suit  on  said  ap- 
' plication,  then  said  company  waived  the  pro- 
vision of  its  policy  in  reference  to  said  in- 
ventories, set  of  books,  and  iron  safe,  and 
to  the  production  of  the  same;  and  the  fail- 
ure of  the  company  to  plaintiff  with  the 
same  will  not  of  Itself  defeat  tbe  plalntUTs 
right  to  recover  on  the  same."  Under  the 
rules  heretofore  announced,  this  Instruction 
was  erroneous,  in  that  he  failed  to  recognize 
the  distinction  we  have  pointed  out  between 
representations  and  statements  made  by  the 
assured  regarding  past  events,  or  present 
conditions,  and  agreements  as  to  future  con- 
tingencies. It  is  also  erroneous  for  tbe  rea- 
son that  there  i>  no  evidence  from  which  the 
Jury  could  have  found  that  the  agent  in- 
formed the  plaintiff  that  he  need  not  keep  a 
set  of  books  in  the  future.  It  will  not  do 
to  say,  as  a  matter  of  law,  that  plaintiff's 
business  was  such  that  he  was  not  required 
to  keep  and  care  for  a  set  of  t>ook8.  There 
might  perhaps,  be  such  cases;  but  this  Is 
not  one  of  them.  The  agreement  and  war- 
ranty was  that  plaintiff  should  keep  a  set  of 
books,  and,  in  case  of  loss,  produce  the  same- 
Such  an  agreement  was  valid,  and  will  be 
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upbeld  and  enforced.  It  clearly  relates  to 
future  transactions,  and  the  agent  had  no 
power  to  waive  the  condition  when  he  took 
the  application.  For  the  errors  pointed  out, 
the  Judgment  la  reversed. 


CLBMENT.  3ANB  &  CO.  t.  HOUGE. 
(Supreme  Court  of  Iowa.    April   12,   190L) 
BILLS  AND  NOTBB—SAIiBS— CONDITION— WAIV- 
BR  —  SET-OFF    AND    C0UNTE:RCIJV.IM  —  EVI- 
DENCB— PAROL    EVIDENCB— VARYING    WRIT- 
TEN INSTRUMENT— ORD BR  OF  PROOF. 

1.  In  a  suit  on  a  note  the  defense  was  that 
prior  to  the  giving  of  the  note  the  malcer  had 
agreed  to  purchase  goods  from  plaintiff  on  an 
understanding  that,  if  the  goods  proved  un- 
salable in  defendant's  territory,  he  should  have 
the  right  to  return  them  at  their  purcliase 
price,  and  that  a  portion  of  them  were  unsala- 
ble, and  had  been  tendered  to  plaintiff.  Beld, 
that  evidence  to  substantiate  the  defense  was 
properly  excluded  as  parol  evidence  contradict- 
ing the  terms  of  the  note,  the  same  having 
been  payable  in  money,  not  goods. 

2.  In  a  suit  on  a  note,  defendant  set  up  as  a 
counterclaim  that  prior  to  the  giving  of  the 
Bote  he  had  agreed  to  purchase  certain  goods 
ot  plaintiff  on  an  understanding  that,  if  the 
goods  proved  unsalable  in  his  territory,  they 
might  be  returned  at  their  purchase  price,  and 
that  the  goods  so  purchased  had  proved  un- 
aalable,  and  been  tendered  plaintiff.  The 
goods  were  purchased  in  the  fall,  and  could 
not  be  offered  for  sale  until  spring.  The  note 
was  given  in  February,  and  was  on  demand, 
and  defendant  claimed  his  rights  under  the 
agreement  were  expressly  reserved  at  the  time 
the  note  was  given.  Beld,  that  there  was  noth- 
ing to  show  a  waiver  or  settlement  of  the 
agreement  precluding  defendant  from  relying 
OB  the  agreement  as  a  counterclaim. 

3.  It  was  error  to  exclude  evidence  to  sub- 
stantiate the  counterclaim  on  the  ground  that 
•nch  evidence  tended  to  vary  the  terms  of  the 
note,  since  the  counterclaim  stated  a  cause  of 
action  against  plaintiff. 

4.  In  a  suit  on  a  note,  defendant  set  np  as  a 
counterclaim  that  he  had  delivered  a  note  se- 
cured by  chattel  mortgage  to  plaintiff  as  se- 
curity for  the  note  in  suit  under  an  agreement 
that  the  note  and  mortgage  should  be  returned 
when  the  Indebtedness  to  plaintiff  was  reduced 
to  $1,200  or  $1,500;  that  the  indebtedness  had 
been  reduced  to  less  than  $1,200,  and  plaintiff 
refused  to  return  the  note  and  mortgage; 
wherefore  defendant  demanded  judgment  for 
the  value  thereof.  Defendant's  reply  admitted 
such  agreement,  but  alleged  that  it  was  subse- 
quently agreed  that  the  security  should  be  held 
for  the  entire  indebtedness.  Defendant  rested 
without  offering  any  evidence  in  regard  to  the 
counterclaim,  and  plaintiff  offered  evidence 
tending  to  show  the  subsequent  agreement, 
whereupon  defendant  offered  evidence  tending 
to  show  the  financial  condition  of  the  makers 
of  the  note  and  mortgage,  and  the  value  of  the 
property  covered  by  the  mortKage.  Held,  that 
defendant,  if  there  had  been  no  subsequent 
agreement,  was  entitled  to  a  judgment  for  the 
value  of  the  securi^,  and  hence  it  was  error 
not  to  admit  his  evidence  as  to  the  value  of  the 
note  and  mortgage,  though  it  was  offered  out 
of  order. 

5.  The  burden  was  on  plaintiff  to  show  that 
It  had  been  agreed  that  the  security  should  be 
held  for  the  entire  debt. 

Appeal  from  superior  court  of  Cedar  Bap- 
ids;  T.  M.  Glberson,  Judge. 

Action  to  recover  a  balance  due  upon  a^ 
promissory  note  executed  by  the  defendant 


to  the  plaintiff  February  9,  1898.  The  de- 
fendant answered,  admitting  the  execution 
of  the  note,  and  that,  but  for  the  matters  set 
up  as  defense,  the  amount  claimed  would  be 
due  thereon.  He  pleads  as  a  defense  that 
during  the  month  of  August,  1897,  plaintiff 
and  defendant  entered  Into  an  oral  agree- 
ment as  follows:  "That  said  defendant 
agreed  to  purchase,  and  plaintiff  agreed  to 
sell  to  defendant,  a  large  quantity  of  ready- 
made  clothing,  at  prices  then,  and  there 
agreed  upon;  that  as  a  part  of  said  contract 
of  parcfaaae  and  sale  it  was  agreed  that  said 
defendant  should  expose  said  goods  for  sale 
in. his  store  at  proper  seasons,  and  should 
make  an  earnest  effort  to  sell  the  same;  that 
if,  after  such  exposure  for  sale  and  effort 
to  sell  the  same.  It  should  be  ascertained  that 
said  goodsi  or  any  portion  thereof,  were  un- 
salable at  a  profit  to  defendant,  or  were  un- 
sulted  to  the  trade  of  the  locality  or  territory 
in  which  the  defendant  was  doing  business, 
the  defendant  should  have  the  right  to  tender 
back  the  goods  so  found  to  be  unsalable  or 
unsulted  to  the  defendant's  trade,  and  that 
the  plaintiff  would  receive  the  same  at  the 
same  price  at  which  they  were  originally  sold 
by  the  plaintiff  to  the  defendant"  He  al- 
leges that  he  exposed  the  goods  for  sale;  that 
a  portion,  amounting  to  $803.75,  were  unsal- 
able, and  unsulted  to  the  trade  of  the  terri- 
tory; that  within  a  reasonable  time  he  noti- 
fied plaintiff  of  that  fact,  of  his  desire  to 
return  the  goods,  and  about  March  9,  1809, 
offered  to  return  said  goods;  that  at  the  time 
of  the  tender,  and  ever  since,  he  has  been 
ready,  able,  and  willing  to  deliver  said  goods 
to  plaintiff,  and  holds  the  same  subject  to. 
the  orders  of  the  plaintiff,  wherefore  he  de- 
nies that  he  Is  Indebted  to  the  plaintiff  as 
claimed.  He  pleads  as  a  counterclaim  the 
same  oral  agreement  and  offer  to  perform, 
the  same  upon  his  part,  and  that  he  has  at 
all  times  been  ready,  willing,  and  able  to. 
deliver  the  goods  to  the  plaintiff,  and  holds, 
the  same  subject  to  the  order  of  the  plaintiff; 
wherefore  he  claims  that  he  Is  entitled  to  re- 
ceive credit  on  said  note  In  the  sum  of 
$803.76,  with  interest.  As  a  further  counter- 
claim he  alleges  that  he  delivered  a  certain 
note  of  George  W.  and  Carrie  Alexander,  for 
$1,250,  secured  by  chattel  mortgage,  as  col- 
lateral security  to  the  note  in  suit,  under  an 
agrreement  that  said  note  and  mortgage  would 
be  returned  when  said  Indebtedness  to  plain- 
tiff was  reduced  to  $1,200  or  $1,500;  that  It 
has  been  reduced  to  less  than  $1,200,  and  that 
plaintiff  refuses  to  return  said  note  and  mort- 
gage; wherefore  defendant  prays  judgment 
for  the  return  of  said  note  and  mortgage,  or 
for  the  value  thereof.  Plaintiff,  In  reply  to 
the  defense  pleaded,  denies  that  an  oral 
agreement  was  entered  Into  as  alleged,  or- 
that  such  an  agreement  was  performed  by 
the  plaintiff.  In  reply  to  the  first  counter- 
claim, plaintiff  denies  that  an  agreement  was. 
entered  Into  as  alleged,  and  denies  that  the 
defendant  offered  to  perform  such  an  agree- . 
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ment.  As  a  further  reply,  plaintiff  alleges 
that  at  the  time  the  note  In  suit  was  given 
there  was  a  full  and  complete  settlement  of 
these  transactions,  and  that  said  note  was 
given  for  the  balance  then  found  due.  In 
reply  to  the  second  counterclaim,  the  plain- 
tiff admits  that  said  note  and  chattel  mort- 
gage were  turned  over  as  collateral  secu- 
rity on  the  terms  alleged,  but  avers  that  it 
was  subsequently  agreed  that  the  same 
should  be  held  as  collateral  security  for  the 
entire  Indebtedness  of  the  defendant  to  the 
plaintiff.  At  the  close  of  the  evidence  the 
plaintiff  moved  to  withdraw  the  defense  and 
both  counterclaims,  and  for  Judgment  on  the 
note  sued  upon.  The  Jury,  as  Instructed  by 
the  court,  found  for  the  plaintiff  In  the  sum 
of  1788.49,  and  found  that  the  plaintiff  is  en- 
titled to  the  possession  of  the  note  and  chat- 
tel mortgage,  and  also  found  for  the  plain- 
tiff on  the  first  counterclaim.  Judgment  was 
rendered  accordingly  and  defendant  appeals. 
Reversed. 

Jesse  Oouge  and  H.  Loomls,  for  appellant 
W.  L.  Crissman  and  L.  P.  Main,  for  appel- 
lee. 

GIVEN,  0.  J.  1.  On  the  trial  the  defend- 
ant offered  to  prove  that  the  alleged  oral 
agreement  was  entered  Into  at  the  time  he 
purchased  the  goods;  that  he  exposed  and 
offered  the  goods  for  sale  at  the  proper  sea- 
son, and  that  said  goods  proved  to  be  nn- 
suited  to  the  trade  supplied  by  him;  that, 
after  diligent  effort  to  sell  the  same  at  a  rea- 
sonable profit,  he  offered  to  return  said  goods 
to  the  plaintiff,  and  packed  and  set  aside  the 
same,  and  has  since  held  them  subject  to  the 
order  of  the  plaintiff;  that  the  price  of  said 
goods,  as  charged  to  defendant,  was  $803.75. 
Defendant  also  offered  to  prove  that  at  the 
time  he  gave  the  note  in  suit  he  expressly 
reserved  his  rights  under  said  agreement. 
To  these  offers  the  plaintiff  objected  as  seek- 
ing to  vary  by  parol  the  terms  of  the  note, 
and  the  objection  was  sustained.  Under  a 
well-established  and  undisputed  rule  of  law 
this  evidence  was  not  admissible  to  vary  or 
contradict  the  terms  of  the  note,  and  there- 
fore not  admissible  In  support  of  the  defense 
pleaded.  The  note  is  payable  in  money,  not 
in  goods;  and  to  entertain  this  defense  as 
such,  and  to  admit  this  evidence  in  support 
thereof,  would  clearly  vary  the  terms  of  the 
note  by  mailing  it  payable  In  goods.  Instead 
of  money.  There  was  no  error  in  excluding 
this  evidence,  so  far  as  the  alleged  defense 
is  concerned,  nor  in  withdrawing  the  defense 
from  the  consideration  of  the  Jury. 

2.  We  now  Inquire  whether  the  defendant 
was  entitled  to  Introduce  the  offered  evidence 
in  support  of  bis  first  counterclaim.  His 
counterclaim  shows  a  cause  of  action  against 
the  plaintiff  for  a  money  recovery,  which  he 
Is  entitled  to  have  set  off  against  the  amount 
due  to  the  plaintiff,  unless,  by  giving  the 
note  in  snit,  he  has  waived  said  right    Ordi- 


narily, giving  a  promissory  note  on  account 
of  a  transaction  creates  the  presumption  that 
all  matters  connected  with  that  transaction 
have  been  settled;  but  this  presumption  is 
not  conclusive,  but  may  be  overcome.  As 
tending  to  overcome  this  presnmptioD,  we 
have  the  alleged  agreement  and  facts  that 
the  goods  were  purchased  in  the  fall  of  1897, 
and  that  the  note  was  given  February  9, 
1898,  before  defendant  bad  opportunity  to 
expose  the  goods  for  sale  in  the  proper  sea- 
sons, namely,  in  the  spring  and  summer,  ac- 
cording to  the  alleged  agreement  The  note 
was  given  before  the  time  had  expired  in 
which  it  could  be  known  what  goods  there 
would  be  to  return,  and  before  the  time  had 
expired  in  which  they  might  be  retnmed. 
Defendant  had  nntil  the  fall  of  1898  to  say 
what  goods  offered  In  proper  season  were  un- 
salable, yet  the  note  was  dne  on  demand,  and 
we  may  infer  that  demand  was  made  as 
early  as  April  S,  1898,  as  a  payment  of  $250 
was  made  on  that  day.  Surely,  these  facts, 
taken  in  connection  with  the  alleged  agree- 
ment, tend  to  show  that  rights  under  this 
agreement  were  not  settled  nor  waived  at  the 
time  the  note  was  given.  If  it  is  tme,  as 
defendant  offered  to  prove,  that  his  rights 
imder  the  agreement  were  expressly  reserved 
at  the  time  the  note  was  given,  then  there 
was  neither  waiver  nor  settlement  of  those 
rights.  It  Is  insisted  that  this  evidence  is 
not  admissible,  because  it  varies  the  terms 
of  the  note.  Defendant  In  this  counter- 
claim, does  not  question  the  plalntllTs  right 
to  a  money  Judgment  for  a  balance  due  ou 
the  note,  but  he  is  in  the  attitude  of  saying 
that  because  of  the  matters  alleged  in  the 
counterclaim  that  have  been  neither  waived 
nor  settled,  the  plaintiff  owes  him  a  sum  of 
money,  which  he  asks  to  have  set  off  against 
that  confessed  to  be  dne  to  the  plaintiff.  If 
these  rights  were  not  waived  nor  settled, 
then  the  defendant  has  a  cause  of  action 
against  the  plaintiff,  the  enforcement  of 
which  as  a  set-off  does  not  vary  the  terms  of 
the  note,  thongh  it  may  operate  as  any  other 
rightful  set-off  wonld,— as  a  partial  or  total 
payment  of  the  amount  due  to  the  plaintiff. 
In  Aultman  v.  Wheeler,  49  Iowa,  647,  the 
action  was  npon  two  promissory  notes  given 
in  renewal  of  prior  notes  with  additional  se- 
curity. The  debt  was  for  a  threshing  ma- 
chine purchased  under  a  warranty.  Defend- 
ants claimed  that  when  they  gave  the  notes 
they  notified  plaintiff  that  they  would  not 
waive  their  right  to  damages  for  a  breach  of 
the  warranty.  This  court  said:  "If,  then, 
the  parol  agreement  sought  to  be  shown  In 
this  case  would  have  had  the  effect  to  con- 
tradict the  notes,  we  think  that  the  ruling  of 
the  court  that  such  agreement  could  not  be 
shown  was  correct  But  the  defendant's 
claim  for  damages,  if  they  bad  sustained  any, 
was  of  Itself  a  cause  of  action.  They  may 
be  considered,  therefore,  as  admitting  that 
their  debt  to  the  plaintiffs  is  truly  evidenced 
by  the  notes,  but  claiming  that  the  plaintiffs 
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are  Indebted  to  them  by  reason  of  tfaelr  agree- 
ment In  the  warranty  which  they  have  not 
performed."  In  Murdy  t.  Skyles,  101  Iowa, 
549,  70  N.  W.  714,  It  was  held  that  parol  erl- 
dence  of  an  agreement  to  pay  a  physician  for 
medical  Bervlces  out  of  the  avails  of  an  In- 
surance policy  Is  not  Inadmissible  on  the 
ground  that  it  would  vary  a  note  given  In 
payment  for  such  services.  We  conclude, 
without  further  citations,  that  the  court  erred 
In  excluding  this  offered  evidence  In  support 
of  the  first  counterclaim  and  In  withdrawing 
that  connterdalm  from  the  nniBlderatlon  of 
the  Jury. 

3.  As  to  the  second  counterclaim,  it  will  be 
observed  that  plaintiff  admits  that  the  note 
and  chattel  mortgage  taken  as  collateral  se- 
curity were  to  be  returned  to  the  defendant 
when  his  debt  was  reduced  to  $1,200  or 
$1,500,  and  that  plaintiff  has  not  returned 
said  note  and  mortgage.  The  balance  now 
claimed  on  the  note  Is  less  than  $1,200. 
Therefore,  if  nothing  further  appeared,  de- 
fendant would  be  entitled  to  the  note  and 
mortgage,  or  their  value,  If  proper  demand 
has  been  made.  The  plaintiff  alleges  as  the 
reason  why  the  note  and  mortgage  have  not 
and  should  not  be  retiurned  that  It  <was  subse- 
quently agreed  that  they  should  be  held  as 
security  for  the  entire  indebtedness.  The 
defendant  rested  without  offering  any  evi- 
dence with  respiect  to  this  counterclaim,  and 
the  plaintiff  offered  evidence  tending  to  show 
the  alleged  subsequent  agreement.  There- 
upon defendant  offered  evidence  tending  to 
show  the  financial  condition  of  the  makers  of 
said  note  and  mortgage,  and  the  value  of  the 
property  covered  by  the  mortgage,  to  which 
plaintifTs  objection  was  sustained.  TTnder 
the  admission  as  to  the  original  contract  with 
respect  to  this  note  and  mortgage,  and  upon 
proving  demand  and  refusal  to  return,  de- 
fendant was  entitled  to  a  money  Judgment 
for  their  value,  and  therefore  might  properly 
offer  evidence  as  to  the  value.  That  his  evi- 
dence jras  offered  out  of  order  was  not  made 
a  ground  for  excluding  it.  The  burden  was  on 
the  plahstlff  to  show  that  it  had  been  agreed 
that  this  security  should  be  held  for  the  en- 
tire debt  We  think  the  defendant  should 
have  been  permitted  to  prove  the  value  of 
said  note  and  mortgage,  and  to  recover  there- 
for, if  demand  and  refusal  were  established, 
unless  the  plaintiff  proved  the  alleged  subse- 
quent agreemoit.  For  the  errors  pointed 
out.  the  Judgment  la  reversed. 


BANNISTER  v.   O'OONXOR,   Sapervisor. 

(Supreme  Court  of  Iowa.    April   12,   1901.) 

HIQHWATS— FENCING  IN  PT7BUC  ROAD— NO- 

nCB—EaTOPPKL.— LIMITATION. 

1.  One  purchasing  land  with  knowledge  of 

public  travel  across  it,  and  who  put  np  a  gate 

and  bars  in  fencing  it,  to  accommodate  such 

travel,  is  not  a   purchaser   without   notice  of 

the  existence  of  a  roud;    and  this  thou);h  tlie 

gate  and  bars  were  placed  at  points  on  an  old 


road,  and  not  on  the  road  as  surveyed  and  es- 
tablished by  law,  the  two  roads  practically 
coinciding. 

2.  Where  land  is  open,  and  travel  free  to  go 
where  it  may,  failure  to  use  a  road  exactly 
as  laid  out  for  more  than  10  years  will  not  es- 
top the  public  from  claiming  ue  road  as  estat>- 
lisned. 

3.  The  public  is  not  estopped  to  claim  a  road 
as  laid  out,  by  a  landowner  fencing  it  into 
his  land,,  where  he  leaves  a  gate  or  bars  for  the 
public  to  pass  through. 

Appeal  from  district  court,  Wapello  coun- 
ty;  F.  W.  Blchelberger,  Judge. 

Action  to  enjoin  defendant,  who  is  a  road 
supervisor,  from  opening  to  public  travel  a 
road  which  passes  through  plaintiff's  prem- 
ises. The  action  was  originally  brought  by 
plaintiff's  husband,  who  died,  whereupon 
she,  as  his  sole  devisee,  was  substituted  in 
his  stead.  From  a  decree  dismissing  the  pe- 
tition, plaintiff  appeals.    Affirmed. 

McElroy  &  McElroy,  for  appellant  Steck 
A  Smith,  for  appellee. 

WATERMAN,  J.  Flalntiff  is  the  owner 
of  the  N.  W.  fractional  ^  of  the  N.  B.  % 
of  section  8,  township  71,  range  13  W..  in 
Wapello  county.  In  1857  a  road  was  sur- 
veyed and  established  through  this  land,  al- 
though some  of  the  points  and  courses  given 
in  the  field  notes  were  incorrect  After  the 
road  was  thus  established  it  was  traveled 
down  to  the  time  when  it  was  closed  by 
plalnUff's  husband,  in  1891  or  1882.  He  be- 
came the  owner  of  this  land,  which  then  lay 
open  In  December,  1883.  It  was  not  fenced 
by  him  until  1880,  and  after  so  fencing  it  he 
left  a  gate  at  one  side,  and  bars  at  the 
other,  through  which  persons  using  the  road 
could  pass.  In  1881  or  1882  the  gate  was 
locked,  and  public  travel  was  first  prevented. 
In  November,  1885, 'a  resurvey  of  the  road  was 
made  by  order  of  the  board  of  supervisors, 
because  of  the  defective  field  notes  mention- 
ed. In  the  resurvey,  starting  with  one  clear- 
ly-identified point  in  the  original  field  notes, 
and,  as  the  surveyor  who  did  the  work  says, 
"by  assuming  the  magnetic  variation  was 
given,  instead  of  the  true,— and  I  think  that 
was  customary  In  those  days,"— the  road 
was  found  to  correspond  very  nearly  with 
the  old  traveled  track.  Sometimes  the  trav- 
eled tract  was  on  one  side,  and  sometimes 
on  the  other,  of  the  line  laid  out  but  never 
further  from  it  than  could  be  readily  ac- 
counted for  by  the  fact  that  the  old  track 
was  unfenced  and  unworked.  It  la  claimed 
by  plaintiff  that  her  husband  purchased 
without  notice  of  the  existence  of  this  road, 
but  this  is  not  sustained  by  the  facts.  He 
knew  of  public  travel  across  his  land,  and 
when  he  fenced  this  tract  made  provision 
for  accommodating  it  It  is  said  by  appellant 
that  the  gate  and  bars  were  not  placed  on 
the  Gadd  road,  which  was  the  one  originally 
surveyed,  but  at  points  on  the  road  traveled 
by  the  public  which  had  been  used  before 
the  Gadd  road  was  established.  This  we 
take  to  be  Immaterial;    for,  through  plain- 
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tlfTs  land,  at  least,  the  old  traveled  track 
and  the  Oadd  road  practically  coincided. 
The  falloie  to  use  the  Gadd  road,  exactly 
as  laid  out,  for  more  than  10  years,  will  not 
estop  the  public  Davles  t.  Huebner,  45 
Iowa,  674.  In  the  present  case,  as  in  that, 
the  land  was  open,  and  travel  free  to  go 
where  It  would.  Nor  will  the  act  of  plain- 
tifTs  devisor  In  fencing  his  land  atCect  the 
matter,  so  long  as  he  left  a  gate  or  bars  for 
the  public  to  paaa  through.  Hempsted  t. 
Huffman,  84  Iowa,  398.  61  N.  W.  17.  Since 
the  gate  was  locked  by  plaintiff,  but  four 
or  five  years  elapsed  before  the  public  right 
was  asserted  and  this  action  brought 
Plaintiff  attempts  to  distinguish  these  cases 
on  the  ground  that  in  each  of  them  the  road 
was  established  and  recorded.  As  we  have 
already  attempted  to  show,  the  testimony 
Justified  the  finding  of  a  like  condition  In  the 
case  at  bar.  The  decree  of  the  trial  court 
Is  supported  by  the  law  and  facts,  and  It  is 
affirmed. 


FRIDAY  T.  HEXAH. 
(Supreme  Court  of  Iowa.    April  11,  1901.) 

BABBMBNTS— RIGHT    OF    WAT— ADVERSE    FOB- 

BBSSION— PRESCRIPTION— USER 

—EVIDENCE. 

Defendant,  owning  land  lying  north  of 
plaintlfTs  land,  purchased  a  strip  along  the 
west  side  of  a  tract  cornering  his  land  on  the 
northeast,  thereby  gaiaing  a  way  to  a  public 
road  lying  to  the  north.  Plaintiff  subsequently 
purchased  a  strip  lying  along  the  west  side  ol 
the  tract,  adjoining  defendants  on  the  east,  so 
that  plaintiff,  by  passing  over  such  strip  onto 
and  over  the  strip  purchased  by  defendant, 
gained  a  way  to  the  same  road.  Beld,  that 
plaintiff,  by  a  mere  user  of  the  strip,  with  no 
evidence  that  he  claimed  a  way  as  of  right, 
did  not  gain  a  prescriptive'  right  of  way  over 
the  strip  owned  by  defendant,  as  Code,  §  30(>i, 
provides  that  an  easement  claimed  by  adverse 
possession  must  be  established  by  evidence  dis- 
tinct from  its  use. 

Appeal  from  district  court,  Keokuk  coun- 
ty: Ben  McOoy,  Judge. 

Suit  in  equity  to  enjoin  the  obstruction  of 
a  private  right  of  way  claimed  by  plaintiff 
over  defendant's  land.  The  trial  court  grant- 
ed the  relief  asked,  and  defendant  appeals. 
Reversed. 

0.  H.  Mackey,  for  appellant.  D.  W.  Ham- 
ilton, for  appellee. 

DEEMER.  J.  Plaintiff,  as  the  grantee  of 
one  Myerdick,  claims  a  private  right  of  way 
over  defendant's  land.  Prior  to  the  year 
1870  Myerdick  purchased  the  S.  W.  %  of  8 
section  of  land  in  Keokuk  county,  and  about 
the  same  time  defendant  bought  the  S.  ^ 
of  the  N.  W.  %  of  the  same  section.  One 
Mlsel  owned  the  N.  E.  ii  and  also  the  N.  W. 
V*  of  the  S.  E.  M  of  the  section,  and  one 
Sherman  owned  the  N.  %  of  the  N.  W.  %. 
There  were  then,  and  are  now,  public  high- 
ways on  the  north,  south,  and  east  sides 
of  the  section.    When  defendant  purchased 


his  first  80-acre  tract,  he  had  no  outlet  to 
any  of  these  highways;  and  shortly  there- 
after he  purchased  of  Mlsel  a  strip  two  rods 
wide  off  theN.  W.  %  of  the  N.  E.  %,  and 
two  rods  out  of  the  N.  W.  corner  of  the 
a  W.  V4  of  N.  E.  \i  of  the  section  for  a  road. 
This  secured  him  an  outlet  from  his  dwelling, 
which  stood  near  the  center  of  his  farm,  to 
the  highway  at  the  north  line  of  the  section. 
At  this  time  the  N.  ^  of  the  N.  E.  ^  of  the 
section  was  timber  land  and  unfenced;  and. 
Instead  of  following  the  strip  purchased  of 
Mlsel,  he  traveled  in  a  northeasterly  direc- 
tion across  Mlsel's  land  to  the  highway.  In 
the  year  1876  defendant  purchased  of  Misel 
the  whole  N.  E.  \i  of  the  section,  and  after- 
wards fenced  it,  putting  In  a  gate  at  the 
north  end  of  the  strip  he  had  purchased  for 
a  road.  Afterwards  he  purchased  more  land, 
and  is  now  the  owner  of  the  N.  ^  of  the 
section,  except  the  strip  owned  by  plaintiff. 
About  17  years  ago  he  built  a  new  house 
near  the  northeast  corner  of  the  section,  and 
near  the  public  highway  on  the  north  ^nd 
east  sides  of  his  land.  In  the  year  187S 
Myerdick,  who  Is  platntilTs  grantor,  pur- 
chased of  Mlsel  a  strip  for  a  road  off  the 
west  side  of  the  &  W.  ^  of  the  N.  E.  %  of 
the  section,  the  north  end  of  which  adjoins 
the  south  end  of  the  strip  first  purchased 
by  defendant.  He  had  no  outlet  to  the  high- 
way, however,  save  as  be  used  the  highway 
previously  purchased  by  defendant.  There 
is  a  gate  at  the  south  end  of  the  strip,  that 
had  been  maintained  by  plaintiff  and  bis 
grantor.  For  many  years  defendant  has 
maintained  a  fence  on  the  west  side  of  the 
strip  purchased  by  plaintlfTs  grantor,  and 
for  three  or  four  years  has  had  a  fence  run- 
ning from  the  north  end  of  the  strip  to  the 
east  side  of  his  farm.  Near  the  Junction  of 
the  two  strips  defendant  has  recently  erected 
a  gate  in  this  east  and  west  fence,  which 
gate  is  the  obstruction  complained  of  as  we 
understand  it. 

From  this  statement  It  will  be  seen  that. 
If  conditions  remain  as  they  are,  plaintiff  is 
required  to  pass  through  three  gates  to  reacb 
the  public  highway  to  the  north,  if  he  fol- 
lows the  strip  of  land  purchased  for  road 
puri>o8es.  The  action  Is  to  remove  the  fences 
and  gates  obstructing  plaintiff's  passage  over 
and  along  the  strips  of  land  orlgUially  pur- 
chased for  road  purposes,  under  claim  that 
be  (plalntlflf)  has  a  prescriptive  right  to  a 
private  way  over  the  land  originally  pur- 
chased by  defendant  for  a  private  outlet  to 
the  highway.  There  is  no  claim  of  private 
way  by  necessity  or  by  grant,  and.  If  plaiu- 
tUf  has  any  right  to  the  way,  it  is  by  reason 
of  adverse  use  of  the  same  for  the  statutory 
period.  To  establish  a  prescriptive  right  of 
way.  It  is  not  enough  to  show  use  alone. 
The  fact  of  adverse  possession  must  be  estab- 
lished by  evidence  distinct  from  and  inde- 
pendent of  the  use,  and  It  must  also  appear 
that  the  person  against  whom  the  claim  is 
made  had  express  notice  thereof.    Code.  S 


Iowa) 


KNAPP  T.  CHICAGO,  R  &  Q.  B.  CO. 


769 


30M:  State  t.  Mitchell,  58  Iowa,  567,  12  N. 
W.  608;  Zigefoose  y.  Zlgefooee,  69  Iowa, 
391.  28  N.  W.  654;  Gray  y.  Haas  (Iowa)  67 
N.  W.  381.  There  miut,  therefore,  be  In- 
dei)endent  eyidence  of  claim  of  a  private 
right  of  way  oyer  the  defendant's  land  a» 
of  light  and  of  knowledge  thereof  on  the 
part  of  the  defendant  The  record  shows 
uses  for  the  statutory  time,  but  this  use 
Beems  to  haye  been  with  defendant's  permis- 
sion, and  without  claim  of  a  right  of  way  la 
hostility  to  the  owner.  Such  use  will  never 
ripen  Into  a  claim  of  adverse  possession. 
The  purchasee  of  the  two  strips  by  defend- 
ant and  plaintiffs  grantor  were  distinct  and 
Independent  transactions,  and,  while  the  par- 
ties acquired  title  thereto  from  the  same 
grantor,  the  purchases  were  not  so  connected 
as  to  show  that  either  was  malcing  any  claim 
to  the  strip  purchased  by  the  other.  It  is 
not  customary  to  set  out  the  evidence  on 
which  we  base  our  findings,  and  It  Is  suffi- 
cient to  say  in  conclusion  tliat  we  think  the 
use  was  permissive  and  without  claim  of 
right  The  case  will  be  reversed  for  a  de- 
cree in  harmony  with  this  opinion,  or,  at 
defendant's  option,  he  may  have  a  decree 
dismissing  plaintifT's  petition  entered  In  this 
court    Reversed. 


KNAPP  y.  OHICAGO,  B.  ft  Q.  B.  00.  etM. 

(Supreme  Court  of  Iowa.    April  12,  1901.) 
MAUCIOUS    PROSECirriON— PROPABLE    CAUSB 
•     — BVIDHNCB-SUPFICIBNCY— DI- 
RBGTION  OF  VERDICT. 

A  detective  was  employed  by  a  railway 
company  to  discover  who  bad  stolen  a  belt  be- 
longing to  the  company,  and  took  several  em- 
ploye* of  the  company  to  see  a  belt  which 
plamtifl  was  using  at  his  stone  quarry.  The 
employ&a  reoognised  the  belt  as  the  one  stolen, 
by  certain  boles  which  they  bad  cut  In  it.  On 
inquiry  at  the  police  station,  defendant  lymi  in- 
formed that  one  of  {daintitTs  sons  was  a  sus- 
picious character,  and  hsd  served  a  term  in 
the  state's  prison  for  larceny.  Plaintiff,  on  be- 
ing confronted  with  the  crime,  claimed  at  first 
that  he  bad  bonght  the  belt,  bat  soon  offered  to- 
settle  by  paying  for  it;  but,  through  failure  to 
agree  on  a  price,  tiie  settlement  failed,  and  on 
the  advice  of  an  attorney  the  railroad  company 
began  a  criminal  prosecution  against  plaintiff. 
Held,  that  it  had  probable  cause  for  commencing 
•the  criminal  proceedings,  anthoriaing  directing 
a  verdict  in  its  favor  in  an  action  for  malicious 
prosecution. 

Appeal  from  district  court,  Wapello  coun- 
ty; M.  A.  Koberts,  Judge. 
.  A  four-ply  belt  7  inches  wide  and  47  feet 
long,  owned  and  used  by  the  Chicago,  Bur- 
lington ft  Qulncy  Railway  in  sawing  wood 
near  its  roundhouse  at  Ottumwa,  was  stolen 
June  8,  1898,  and  the  defendant  Harrison 
was  detailed  by  said  company  to  ascertain 
the  guilty  parties.  On  the  18th  of  July  fol- 
lowing, be  filed  a  preliminary  information 
accusing  the  plaintiff  and  his  sou  Louis  of 
the  crime,  and  at  the  same  time  sued  out  a 
search  warrant  for  the  belt,  which  was  sui»- 
posed  to  be  one  in  use  at  plaintiff's  stone 
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quarry.  On  hearing,  it  waa  found  the  belt 
was  in  value  less  than  $20,  and  the  accused 
were  discharged.  Thereupon  an  information 
was  signed  by  Harrison  and  filed,  in  which 
the  same  offense  was  alleged;  the  value  of 
the  property  being  correctly  stated.  Change 
of  venue  was  taken,  a  trial  had,  and  the 
defendants  therein  again  discharged.  In  this 
action  plaintiff  charges  that  the  proceedings 
mentioned  were  with  malice  and  without 
probable  cause.  The  Jury  so  found,  and  from 
Judgment  awarding  damages  the  defendants 
appeaL    Reversed. 

McNett  &  Tlsdale,  for  appelladts.    0.  0. 
Leech  and  Jaques  ft  Jaques,  for  appellee. 

LADD,  J.  The  railroad  company  is  re- 
sponsible in  no  other  respect  than  as  em- 
ployer of  Harrison.  The  latter  bad  no  ac- 
quaintance whatever  with  the  plaintiff  or 
any  member  of  his  family  prior  to  the  18tb 
of  July,  1898,— the  day  the  preliminary  in- 
formation was  filed  and  the  search  warrant 
sued  out  But  he  had  .previously  talked  with 
members  of  the  police  force,  and  had  been 
advised  that  one  of  plaintiff's  sons  was  a 
suspicious  character,  and  bad  been  convicted 
of  larceny  and  served  a  term  in  the  peniten- 
tiary; and  also  by  Noah,  whose  beat  includ- 
ed his  residence,  that  plaintiff  had  complain- 
ed to  him  of  the  need  of  a  belt  to  use  in 
bis  quarry,  being  short  of  money  to  buy  one; 
and  he  (Noah)  had  suggested  that  the  com 
pany  belt  would  be  found  there.  On  that 
day  he  had  gone,  with  several  employes  of 
the  company,  who  had  used  the  belt  in  con- 
troversy in  sawing,  to  plaintiff's  stone  quar- 
ry, and  together  they  had  ezaipined  that  on 
plaintiff's  engine  and  pump.  These  men  had 
positively  identified  the  belt  as  that  of  the 
company,— even  pointing  out  identification 
marks.  The  belt  had  been  cut  down  at  one 
side,  and  buckets  attached.  Upon  his  re- 
turn from  one  trip  to  the  quarry  he  met 
plaintiff,  who  declared  the  belt  was  his,  and 
that  he  had  bonght  it  of  Harper-Mclntyre 
Company,  but  Immediately,  upon  Harrison's 
assertion  that  It  was  owned  by  the  com- 
pany, plaintiff  offered  to  pay  wliat  it  was 
worth  for  it,  rather  than  have  any  trouble. 
As  Harrison  estimated  its  value  at  $34,  and 
Knapp  thought  its  cost  not  more  than  $16 
or  $17,  there  was  no  settlement  This  was 
the  Information  upon  which  Harrison  acted, 
and  which  he  laid  before  reputable  counsel, 
who  advised  the  prosecution.  Were  the  facts 
and  circumstances  such  as  to  warrant  him, 
as  an  ordinarily  cautious  and  prudent  man, 
in  the  belief  of  defendant's  guilt?  That  a 
seven-Inch,  four-ply  belt  of  railroad  company 
was  stolen,  cannot  be  doubted.  One  employd 
had  pnri>ogeIy  marked  it  by  scratching  a 
cross  with  a  file,  and  the  holes  through 
which  to  draw  the  whang  strings  had  been 
cut  instead  of  punched.  The  belt  on  the 
pump  had  been  cut  off,  and  only  part  of  these 
holes  appeared,  but  the  cross  was  visible. 
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Ftve  witnesses  hislgted  that  It  was  the  com- 
pany'g  belt,  and  so  testified  on  this  trial. 
It  Is  said  that  another  conclusion  wonid  hare 
been  reached  bad  a  sample  like  the  com- 
pany's belt  been  compared  with  that  on  the 
pnmp.  A  sufficient  answer  to  this  la  that 
these  witnesses  found  them  the  same.  Waa 
the  prosecutor  bound  to  disbelieve  them? 
Certainly  not,  nnless  the  claim  of  ownership 
should  have  led  him  to  make  further  Inquiry, 
But  that  claim  was  repudiated  almost  as 
soon  as  made,  by  recognizing  the  company's 
title  In  offering  to  pay  the  value  of  the 
belt.  Under  such  circumstances,  Harrison 
waa  not  bound  to  treat  the  claim  of  pur- 
chase from  Harpor-Mclntyre  Company  as 
seriously  made.  Even  if  he  had  inquired  of 
that  company,  the  record  disclosed  no  infor- 
mation he  might  have  received;  and,  from 
the  fact  that  plaintiff  did  not  avail  himself 
of  the  evidence  of  any  of  its  employes  on 
the  trial,  It  may  well  be  Inferred  none  were 
able  to  confirm  his  story.  Besides,  neither 
the  existence  nor  location  of  such  a  company 
is  shown  by  the  record.  We  think  that  the 
prosecutor  had  the  right  to  conclude  from 
the  facts  then  within  his  knowledge  that 
plaintiff  was  in  possession  of  the  stolen  belt, 
and,  as  this  was  shortly  after  the  theft,  that 
the  latter  was  the  guilty  person.  The  recent 
possession  of  stolen  property  clearly  amounts 
to  probable  cause.  McDonald  r.  Railway 
Co.  (Ariz.)  21  Pac.  33&  True,  an  explana- 
tion is  admissible,  but  the  prosecutor  Is  not 
bound  to  seek  It  unless  the  circumstances 
are  such  as  to  call  for  an  investigation.  No 
explanation  was  attempted,  as  plaintiff  sub- 
sequently Insisted  that  he  was  owner.  Such 
cases  mnst  be  determined  on  the  situation  as 
it  was  at  the  time,  and'  not  according  to 
subsequent  developments.  If  Harrison  was 
reasonably  diligent  In  ascertaining  the  facta, 
as  he  certainly  was,  then  the  sole  question 
is,  was  he  Justified  In  believing  plaintiff  guil- 
ty at  the  time  he  began  the  prosecution? 
Ninety-nine  men  oat  of  a  hundred  would 
have  reached  the  same  conclusion,  and  the 
attorney  was  warranted  in  giving  the  advice 
upon  which  Harrison  acted.  The  rule  gen- 
erally recognized  was  thus  stated  In  Brb  ▼. 
Insurance  Co.  (lo^-a)  83  N.  W.  1053:  "What 
facts,  and  whether  particular  facts,  consti- 
tute  probable  cause,  is  a  question  exclusively 
for  the  court."  This  case  presents  a  state 
of  facts  calling  for  Its  application.  We  do 
not  say  plaintiff  was  guilty,  for  there  Is  much 
In  the  record  tending  to  show  the  contrary 
as  to  blm;  nor  is  this  essential  in  order  to 
find  defendants  had  probable  cause.  The  In- 
nocent are  sometimes  erroneously  prosecuted, 
but  If  with  probable  cause,  owing  to  the 
pecoliar  circumstances  hedging  them  in,  they 
have  no  cause  of  action  against  the  prose- 
cutor. McGllllvary  v.  Case,  107  Iowa,  17,  77 
N.  W.  483,  disposes  of  the  appellee's  conten- 
tion with  reference  to  the  record.  Because 
of  the  error  in  not  directing  a  verdict  for 
defendants,  the  Judgment  is  reversed. 


FROST  V.  BOARD  OV  REVIEW  OF  CITT 

OF  08KAL00SA. 

(Supreme  Goart  of  Iowa.    April  1%  1001.) 

MUNICIPAL  CORPORATIONS  —  CITT  COUNCH.  — 
■  BOARD  OF  RSVIEW-NOTICB  OF  APPKAI*- 
IMPROPER  SBRVICB— STATUTES. 
Plaintiff  appealed  from  the  assessment  of 
the  defendant  city  council  acting  as  a  board 
of  review,  and  the  acceptance  of  notice  of  ap- 
peal, signed  after  the  board's  adjoornment,  waa 
by  "J.  P.  Beibert,  Chairman."  Code,  i  13T0, 
makes  the  city  council  the  reviewing  tioard 
therein,  and  section  1373  provides  that  an  ap- 
peal may  be  taken  from  tt>e  action  of  the  board 
Of  a  written  notice  to  the  chairman  or  preaid- 
ing  officer  of  the  reviewing  Ixtard.  Code,  t 
65S,  prescribes  that  the  mayor  shall  l>e  the 
preaiding  officer  of  the  council,  and  that  the 
•election  of  a  chairman  pro  tern,  to  act  in  the 
mayor's  absence  shall  b«  recorded.  At  the  time 
plamtiff's  assessment  was  reviewed,  the  ma^-o^ 
was  not  in  the  room,  but  in  his  adjoining  omce, 
and  the  meeting  was  presided  over  by  J.  P. 
Seiljert,  who  bad  previooaly  lieen  eiect«]  chair- 
man pro  tem.,  though  such  election  had  never 
been  recorded.  Hela,  that  the  notice  of  appeal 
was  not  properly  served  within  the  statute,  the 
mayor  being  tlie  person  on  whom  service  should 
have  been  made;  and  hence  the  appeal  was 
properly  difimissed. 

Appeal  from  district  court,  Mahaska  coun- 
ty; A.  B.  Dewey,  Judge. 

Appeal  from  an  order  of  the  district  court 
dismissing  plaintiff's  appeal  from  the  action 
of  the  defendant  in  the  matter  of  his  assess- 
ment   Affirmed. 

Cistoo  McMlllen.  for  appellant.  B.  W. 
Preston,  for  iippellee. 

SHERWIN*,  J.  At  the  time  the  matter  of 
plaintiff's  assessment  was  befwe  the  defend- 
ant, B.  V.  Seevers  was  the  mayor  of  Oa- 
kaloosa.  The  sessions  of  the  board  were 
held  In  the  mayor's  office,  which  consisted 
of  a  front  and  rear  rooms.  The  mayor  was 
present  at  the  opening  of  each  session.  He 
directed  the  roll  call,  and  swore  the  wit- 
nesses when  they  were  sworn  at  alL  He  did 
not  remain  In  the  room  with  the  tMard  all 
the  time,  but  was  either  there  or  In  his  front 
room  when  the  board  was  in  session.  He 
was  not  actually  In  the  room  when  plaintiff's 
assessment  was  under  consideration,  and  the 
plaintiff  claims  that  J.  P.  Seibert,  a  member 
of  the  city  council,  was  acting  as  chairmao 
of  the  defendant  board  at  the  time,  by  virtue 
of  his  selection  some  time  before  as  mayor 
pro  tem.  Acceptance  of  service  of  the  notice 
of  appeal  from  the  action  of  the  board  was 
signed,  "J.  P.  Seibert,  Chairman,"  and  this 
was  done  after  the  board  had  finally  adjourn- 
ed. Section  1370  of  the  Code  makes  the 
council  of  a  city  the  reviewing  board  there- 
in. Section  137S  provides  that  an  appeal 
may  be  taken  from  the  action  of  the  board 
"by  a  written  notice  to  that  effect  to  the 
chairman  or  presiding  officer  of  the  review- 
ing board."  By  section  068  of  the  Code  the 
mayor  of  a  city  is  made  the  presiding  oflScer 
of  the  conndl.  When  acting  as  a  board  of 
review,  the  coundl  Is  performing  a  dnty  en- 
joined by  law,  and  the  mayor  Is  as  mncii 
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the  presiding  officer  then  as  at  any  other 
time.  True,  the  statute  proTldes  for  a  tem- 
porary chairman  or  presiding  officer  in  the 
absence  of  the  mayor,  but  it  also  wisely  pro- 
Tides  that  when  one  is  appointed  it  shall  be 
made  a  matter  of  record.  The):e  was  no  se- 
lection of  Mr.  Seibert  to  act  in  the  absence 
ot  the  mayor,  at  the  sessions  of  the  board 
of  review,  nor  was  hla  selection  as  temporary 
presiding  officer  at  any  time  ever  entered  of 
record.  Mor  do  we  think  the  statute  con- 
temidates  the  srarvice  of  a  notice  of  an  ap- 
peal on  the  person  who  may  happen  to  be  act- 
ing as  temporary  chairman  of  the  board  when 
the  partlcvlar  matter  in  dispute  is  disposed 
of.  If  tbla  construction  were  to  be  given 
the  law,  it  would  result  in  great  confusion 
and  uncertainty.  We  think  the  mayor  of  the 
city  should  have  been  served  with  notice  in 
this  case,  and  the  Judgment  la  affirmed.  Af- 
firmed. 


BODDY  T.  HBNRY  et  aL 
(Supreme  Court  of  Iowa.    April  12,  1901.) 

FRAUD— VENDOR  AND  PURCHASER— CORPORA- 
TIONS —  FRAUDULENT  RBPRB3BNTATI0N3  — 
KNOWI^BDOB  OF  VENDOR  —  MEANS  OF 
KMOWIjBDOB  —  DILIQBNOB  —  RBIiATIONS  OF 
PARTIBS-SAI4B  OF  STOCK  B7  STOCKHOLD- 
BRS-FALSB  REPRESENTATIONS  BY  CORPO- 
RATION AOBNT— NOTICE— MSASURB  OF  OAU- 
AOBS— BVIDBNGB— ADMISSIBIUTT. 

1.  Where  the  prineipal  property  of  a  corpo- 
ration consists  of  a  ranch,  false  and  frandolent 
representations  as  to  the  amount  of  land  con- 
tained therein,  in  procnrlng  a  sale  of  corpora- 
tion stock  by  a  stoocholder,  will  render  the  seller 
liable  in  an  action  for  deceit  to  the  same  ex- 
tent as  if  made  in  a  sale  of  the  land. 

2.  The  fact  that  the  seller  of  property,  who 
has  no  confidential  relation  to  the  pnrchaser, 
makes  false  representationa  to  induce  the  sale 
thereof,  though  he  has  means  of  knowledge  by 
which  he  could  have  determined  the  falsi^ 
thereof,  does  not  render  him  liable  in  an  ac- 
tion of  deceit,  if  his  statements  are  made  in 
good  faith. 

3.  Where  corporate  stock  Is  purchased  from 
the  stockholders  thereof,  and  not  from  the  cor- 
poration, the  fact  that  the  selleis  are  officers 
thereof  does  not  impose  a  duty  as  to  the  pur- 
chaser which  will  render  the  sellers  liable  in 
an  action  for  deceit  for  false  representations 
made  in  good  faith  as  to  the  amount  of  cor- 
porate property,  the  falsity  of  which  could  have 
been  discovered  from  sources  of  knowledge  avail- 
able to  the  sellers,  since  there  is  no  confidential 
relation  between  the  sellers  as  officers  of  the 
corporation  and  such  purchaser. 

4.  The  fact  that  a  person  in  cltarge  of  cor- 
porate property  is  an  agent  of  the  corporation, 
and  antnorued  to  sell  the  same,  does  not  render 
the  stockholders  liable  for  his  false  representa- 
tions as  to  tlie  amount  of  the  property,  by 
which  a  third  person  is  Induced  to  buy  their 
stock,  but  he  must  be  shown  to  be  the  agent  of 
the  stockholders,  or  to  have  been  referred  to  by 
them  as  possessing  knowledge  of  the  property. 

fi.  Where  the  purchaser  of  corporate  stock 
pays  a  full  consideration  therefor,  but  has  a 
portion  of  the  stock  transferred  to  members  of 
His  family,  such  transfer  does  not  prevent  the 
pnrchaser  from  recovering  the  entire  damages 
resulting  from  misrepresentations  as  to  the 
proper^. 

6.  Where  a  vendor  and  vendee  deal  on  an 
•qnal  basis,  papers  given  to  the  vendee  for  the 


purpose  of  giving  him  notice  of  the  anantity 
of  land  are  sufficient  to  charge  him  with  the 
notice  of  facts  which  such  documents  set  forth. 

7.  The  proper  measure  of  damages  for  fraud 
In  inducing  a  sale  of  corporate  stock  having  no 
market  value  in  itself,  by  false  representations 
as  to  the  amount  of  thi  corporate  property,  is 
the  difference  between  the  value  of  the  stock 
and  its  value  if  there  had  been  the  amount  of 
pro{)erty  as  represented. 

8.  Where  the  purchaser  of  the  stock  of  a  cor- 
poration, owning  a  ranch,  from  the  stocliholders 
thereof,  brings  an  action  for  deceit  for  false 
representations  as  to  the  extent  of  the  ranch, 
evidence  is  admissible  to  show  tliat  the  lands 
Included  in  the  ranch  were  all  included  in  the 
description  in  documents  referred  to  in  making 
the  sale. 

9.  Slvidence  is  admissible  to  show  that  the 
corporation  bad  sold  certain  portions  of  its 
lands. 

10.  Evidence  of  the  parties  is  admissible  to 
show  what  they  believed  and  relied  on,  since 
the  issue  involves  the  knowledge  of  the  de- 
fendant and  reliance  on  the  statements  by 
plaintiff. 

11.  Conclusions  of  the  witnesses  as  to  the 
amount  of  the  land  belonging  to  the  corpora- 
tion, which  are  based  on  documentary  evidence, 
are  not  admissible,  since  the  documents  are  tha 
best  evidence. 

12.  The  defendants  may  testify  as  to  the  cus- 
tody of  documents  showing  the  extent  of  the 
ranch,  since  they  are  not  chargeable  with  in- 
formation therein  contained,  if  they  do  not 
know  the  contents  thereof. 

13.  Witnesses,  on  an  issue  of  fraud  in  the 
sale  of  land,  cannot  testify  as  to  the  differ- 
ence In  value  of  the  land  actually  sold  and  the 
amount  as  represented,  but  should  state  the 
two  distinct  valuations. 

Appeal  from  district  court,  Franklin  coun- 
ty; J.  R.  Whitaker,  Judge. 

Plaintiff  sues  to  recover  damages  sustain* 
ed  by  reason  of  false  and  fraudulent  repre- 
sentations made  by  the  defendants  as  to  the 
quantity  of  land  contained  in  a  certain 
ranch  In  Texas,  which  ranch  constituted  the 
principal  property  of  a  stock  comt)any,  the 
shares  of  which  were  transferred  by  defend- 
ants to  plaintiff  in  exchange  for  lands  of 
plaintiff  In  Iowa.  There  was  a  verdict  of 
$6,000  for  plaintiff,  and  from  Judgment  ren- 
dered thereon  defendants  appeal.    Reversed. 

W.  A.  Powell,  B.  P.  Andrews,  and  W.  D. 
Bvans.  (or  appellants.  F.  M.  WUUams  and 
Albrook  &  Lundy,  for  appellee. 

McOLAIN,  J.  The  defendants,  being  the 
president  and  secretary,  respectlyely,  of  the 
Clay  County  Land  &  Cattle  Company  of 
Texas,  and  the  owners  of  2,400  shares  out 
ot  the  entire  stock  of  the  company,  consist-' 
log  of  2,500  shares,  in  March,  1897,  adveitis- 
ed  a  Texas  ranch  for  sale  as  a  part  of  the 
property  of  the  company.  This  advertise- 
ment came  to  the  notice  of  plalntitt,  who 
resided  In  Franklin  county,  Iowa,  and  owned 
a  tract  of  land  In  that  county  of  1,760  acres, 
which  he  had  listed  with  the  real-estate 
agents  at  Burlington,  Iowa,  for  sale.  Plain, 
tiff  and  bis  agents  corresponded  with  de- 
fendants with  reference  to  exchanging  the 
Franklin  county  land  tor  tike  Texas  ranch, 
and  subsequently  had  personal  negotiations 
with  them,  which  revulted  In  the  transfer 
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to  plaintiff  of  defendant's  stock  in  tbe  cor- 
poration, and  tlie  conveyance  by  plaintiff 
to  defendants  of  bis  Franldln  county  land. 
Tbe  defendants,  at  tbe  time  of  tbe  com- 
mencement of  these  pegotiatlons,  bad  only 
recently  acquired  any  considerable  interest  in 
the  Texas  company,  and  become  its  officers, 
and  neither  of  tbem  bad  seen  tbe  Texas 
ranch.  During  the  course  of  tbe  negotia- 
tions tbe  plaintiff  and  defendant  Henry  both 
visited  tbe  Texas  ranch,  tbe  plaintiff  on 
three  different  occasions.  D^endants  re- 
ferred plaintiff  to  one  Butcher,  who  was  in 
charge  of  tbe  ranch  as  agent  for  the  com- 
pany, and  some  of  plalntilTs  interviews 
wltb  reference  to  the  property  were  with 
him.  The  sole  Issue  in  tbe  case  is  whether. 
In  tbe  course  of  these  negotiations,  false  and 
fraudulent  representatlonB  were  made  by  de- 
fendants, or  by  said  Butcher  as  their  agent, 
on  which  plaintiff  relied  and  had  a  right  to 
rely,  with  reference  to  tbe  amount  of  land 
included  in  tbe  ranch.  It  may  be  said  that 
there  is  no  controversy  as  to  tbe  fact  that 
tbe  boundaries  of  tbe  ranch  were  correctly 
referred  to  and  pointed  out,  but  the  con- 
troversy is  as  to  what  was  represented  with 
reference  to  tbe  area  included,  and  whether 
such  representations,  if  erroneous,  were  false 
and  fraudulent;  it  being  contended  that  de- 
fendants represented  the  ranch  as  contain- 
ing about  17,000  acres,  whereas,  in  fact,  its 
contents  fell  short  of  that  quantity  by  more 
than  2,000  acres.  Although  defendants 
transferred  to  plaintiff  tbeir  share  of  stock 
in  the  company,  and  not  directly  tbe  ranch 
itself,  yet  there  is  no  question  but  that  tbe 
principal  capital  and  property  of  the  cor- 
poration cons:8ted  in  this  ranch,  and  tLat  tbe 
actual  value  of  tbe  stock  depended  to  a 
large  extent  on  the  amount  of  land  included 
in  tbe  ranch,  so  that  any  false  and  fraudu- 
lent representations  as  to  its  area  would  be 
so  far  material  in  tbe  transaction  as  to  ren- 
der tbe  defendants  liable  in  tbe  same  way 
as  though  they  bad  directly  conveyed  tbe 
ranch  Itself  in  exchange  for  plalntlfTs  land. 

The  foregoing  are  tbe  facts  necessary  for 
an  understanding  of  tiie  questions  of  law 
involved  in  tbe  case.  Tbe  general  legal 
proposition  on  which  plaintlfrs  action  rests 
Is  tbat  false  and  fraudulent  representations 
made,  wltb  knowledge  of  their  falsity,  by 
one  person  to  another,  and  relied  on  by  tbe 
Jatter  to  bis  injury,  render  the  person  mak- 
ing such  representations  liable  to  blm  in 
damages  for  the  injury  thus  resulting.  Tbe 
necessary  elements  of  this  legal  wrong,  for 
which  a  court  of  law  gives  redress  in  an  ac- 
tion for  deceit  are:  (1)  False  representa- 
tions by  defendant  upon  which  plaintiff  had 
the  right  to  I'ely;  (2)  knowledge  of  tbeir 
falsity  on  tbe  part  of  defendant;  and  (3) 
Injury  to  plaintiff  resulting  from  bis  reliance 
thereon. 

Tbe  court  Instructed  tbe  Jury  tbat,  in  de- 
termining whether  or  not  defendants  knew 
tbat  tbe  representations  alleged  to  have  been 


made  by  tbem  as  to  tbe  quantity  of  laud 
were  false,  tbe  Jury  had  tbe  right  to  consider 
tbe  fact  tbat  defendants  were  stockholders 
and  officers  of  tbe  company  and  bad  to  tbeir 
custody  and  control  maps,  abstracts,  tax 
receipts,  and  other  pap^s  or  books  belong- 
ing to  tbe  company,  and  pertaining  to  said 
land,  which  contained  information  as  to  the 
acreage  of  tbe  rancb  as  well  as  personal 
knowledge  of  tbe  number  of  acres  on  tbe 
part  of  defendants,  and  all  means  of  said 
knowledge  and  all  other  facts  and  circum- 
stances as  may  have  been  shown  by  the 
evidence  bearing  on  and  pertaining  to  said 
knowledge;  also  tbat  such  officers  would  be 
presumed  to  have  known  that  which  It  was 
tbeir  duty  to  know,  and  that  before  making 
representations  as  to  tbe  amount  of  land. 
It  was  their  duty  to  use  reasonable  diligence 
to  know  tbat  the  representations  were  true, 
and  tbat  tbey  would  be  presumed  to  have 
used  sucb  diligence,  and  to  possess  tbe 
knowledge  which  Its  exercise  would  bring  to 
tbem;  also  that,  though  defendants  did  not 
know  tbe  representations  to  be  false,  yet  if 
tbey  made  tbem  as  true,  and  of  tbeir  persim- 
al  knowledge  as  to  trutb  or  falsity,  and  had 
the  means  at  band  as  sucb  officers  to  know 
tbeir  trutb  or  falsity,  and  bad  assumed  sucb 
knowledge,  then,  under  the  law,  they  were 
presumed  to  have  known  sucb  representa- 
tions were  false.  In  effect  the  court  tbus 
authorized  tbe  Jury  to  bold  defendants  llatde 
without  any  proof  of  knowledge  of  falsity 
of  these  statements  on  the  part  of  defend- 
ants, if,  from  the  means  of  knowledge  ac- 
cessible to  tbem,  tbey  might  bave  known 
the  statements  to  be  false,  even  though,  as 
a  matter  of  fact  tbey  believed  them  to  be 
true.  Unless  defendants  were  chargeable 
with  some  duty  to  plaintiff  by  reason  of 
tbeir  being  officers  of  tbe  company,  tbis  di- 
rection was  plainly  contrary  to  tbe  rule  long 
recognised  by  this  court  with  reference  to 
the  necessity  of  proof  of  scienter  in  actions 
for  deceit  Tbe  rule  uniformly  recognized 
by  this  court  is  tbat  the  plaintiff  must  show 
by  competent  testimony  tliat  the  representa- 
tions were  false  and  fraudulent  within  the 
knowledge  of  the  party  making  tbem.  It  Is 
not  enough  that  tbey  were  made  through 
mistake,  ignorance,  or  careleesneBS,  or  with- 
out reason  to  believe  that  tbey  were  true. 
Holmes  v.  Clark,  10  Iowa,  423;  Courtney 
T.  Oarr,  11  Iowa,  296;  Hallam  r.  Todbunter, 
24  Iowa,  166;  Avery  y.  Chapman,  62  Iowa, 
144,  17  N.  W.  454;  Allison  v.  Jack.  76  Iowa, 
206,  40  N.  W.  811;  Phelps  v.  James,  79  Iowa, 
262,  44  N.  W.  543;  Sylvester  v.  Henrich,  93 
Iowa,  489,  61  N.  W.  W2. 

There  is  an  intimation  in  McKown  t.  Fui^ 
ga!<on,  46  Iowa,  636,  that  tbe  representation 
of  a  matter  as  truth  of  personal  knowledge, 
of  which  the  person  making  the  representa- 
tion had  no  knowledge  whatever,  is  a  fa!se 
representation,  and  tbis  quallflcation  of  tbe 
rule  is  supported  by  authorities  from  other 
states.    Kountze  v.  Kennedy,  147  N.  X.  124, 
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41  N.  E.  414.  29  L.  R.  A.  SCO;  Cole  t.  Cas- 
sldy,  138  Mass.  437;  Fnrnace  Co.  t.  Moffatt. 
147  Mass.  403.  18  N.  E.  1G8;  Lobdell  v.  Ba- 
ker, 1  Mete.  (Mass.)  198;  Cooper  r.  Schles- 
Inger,  111  U.  a  148,  4  Sup.  Ot  300,  28  L. 
Ed.  882;  Grlawold  t.  Gebble,  126  Pa.  363, 
17  Atl.  673;  Hexter  v.  Bast,  125  Pa.  52,  72, 
17  Ati.  252;    RoweU  v.  Chase,  61  N.  H.  135. 

But  even  this  statement  of  the  law  would 
not  help  out  the  Instructions  which  we  are 
now  considering.  There  are  cases  decided 
by  other  courts  extending  the  rule  of  lia- 
bility beyond  that  recognized  In  this  state. 
See  Holcomb  v.  Noble,  69  illch.  896,  37  N.  W. 
487;  Xotten  t.  Burhans,  91  Mich.  495,  51 
N.  W.  1119;  Trimble  v.  Reld,  97  Ky.  713, 
81  S.  W.  861;  Foard  T.  McOomb,  75  Ky. 
723;  Foster  t.  Kennedy's  Adm'r,  38  Ala. 
359.  But  these  cases  are  wrong  In  princi- 
ple. The  question  is  not  whether  defendant 
has  made  representations  which  amount  to 
an  implied  warranty,  or  whether  the  con- 
tract ought  to  be  rescinded  In  equity,  or 
whether  the  defendant  has  attempted  to 
gain  an  unconscionable  advantage;  for  these 
matters  are  subject  of  investigation  and  re- 
dress in  different  forms  of  action.  Stone 
V.  Denny,  4  Mete.  (Mass.)  161;  Cameron  v. 
Mount,  86  Wis.  477,  66  N.  W.  1094,  22  L.  R. 
A.  612;  Smith  T.  Bricker,  86  Iowa,  286,  63 
N.  W.  260;  Hunter  v.  Safety  Cure  Co.,  06 
Iowa,  673,  66  N.  W.  828. 

In  the  case  of  Kountze  v.  Kennedy,  147 
N.  T.  129,  41  N.  B.  414,  29  L.  R.  A.  363, 
It  Is  said:  "Misjudgment,  however  gross,  or 
want  of  caution,  however  marked,  is  not 
fraud.  Intentional  fraud,  as  distinguished 
from  a  mere  breach  of  duty  or  the  omission 
to  use  due  care,  is  an  essential  factor  in  an 
action  for  deceit  The  man  who  intentional- 
ly deceives  another  to  his  injury  should  be 
legally  responsible  for  the  consequences.  But 
if,  through  Inattention,  want  of  judgment, 
reliance  upon  information  which  a  wiser  man 
might  not  credit,  misconception  of  the  facts 
or  of  his  moral  obligation  to  inquire,  he 
makes  a  misrepresentation  designed  to  Influ- 
ence the  conduct  of  another,  and  upon  which 
the  other  acts  to  bis  prejudice,  yet,  if  the 
misrepresentation  was  honestly  made,  be- 
lieving it  to  be  true,  whatever  other  liability 
he  may  Incur  he  cannot  be  made  liable  in 
an  action  for  deceit.  The  law  affords  rem- 
edies for  the  consequences  of  Innocent  mis- 
representation. A  contract  induced  thereby 
may  in  many  cases  be  avoided,  and  the  equi- 
table powers  of  courts  are  frequently  inter- 
posed for  the  rescission  of  contracts  or  trans- 
actions based  upon  mistake  or  innocent  mis- 
rei>re8entation.  While  the  common-law  ac- 
tion of  deceit  furnishes  a  remedy  for  fraud 
which  ought  to  be  preserved,  we  think  it 
should  be  kept  within  its  ancient  limits,  and 
sbonid  not  by  construction  be  extended  to 
embrace  dealings  which,  however  unfortu- 
nate they  may  have  proved  to  one  of  the 
parties,  were  not  Induced  by  actual  intention- 
al fraud  on  the  part  of  the  other.    We  have 


referred  to  a  representation  made  without 
knowing  whether  it  was  true  or  false,  and 
where  the  party  making  it  was  indlfferuut 
whether  it  was  true  or  false,  as  sufflcieut 
to  sustain  the  action  If  the  representatioa 
was  In  fact  untrue.  The  maldng  of  a  repre- 
sentation to  Influence  the  conduct  of  the  per- 
son to  whom  It  was  made  carries  with  it  an 
assurance,  necessarily  implied  from  the  situ- 
ation, of  the  belief  of  the  party  making  it 
in  the  truth  of  the  affirmation."  In  this  ac- 
tion the  sole  question  is  that  of  deceit;  that 
Is,  whether,  by  statements  which  are  Inten- 
tionally and  morally  wrong,  defendant  has 
deceived  the  plaintiff  to  his  injury.  Fasley 
V.  Freeman,  2  Smith,  Lead.  Cas.  (8th  Ed.) 
75;  Fisher  v.  MeUen,  103  Mass.  603;  Nash 
y.  Trust  Co.,  163  Mass.  674,  40  N.  E.  1039. 
28  L.  R.  A.  763;  Iron  Works  v.  Barber,  100 
Pa.  125,  139;  Crowell  v.  Jackson,  63  N.  J. 
Law,  656,  23  Ati.  426;  Ball  ▼.  Lively,  4  Dana, 
369;   Webb,  Pol.  Torts,  355,  362. 

To  hold  that  defendant,  in  an  action  of  de- 
celt,  is  liable  for  false  statements,  the  falsity 
of  which  he  might  have  known  by  investiga- 
tion, but  which  he  in  fact  believed  to  be 
true,  is  to  put  a  liability  on  one  for  what  he 
says  In  good  faith,  under  circumstances  not 
making  It  his  duty  to  make  any  statement 
whatever.  The  lack  of  uniformity  in  the 
rules  on  this  question,  recognized  by  courts 
which  have  departed  from  the  old  and  estab- 
lished landmarks,  Is  warning  that  certainty 
In  the  law  is  only  to  be  preserved  by  ad- 
hering to  the  requirement  that  the  complain- 
ing party  shall  show  knowledge  of  the  falsity 
of  the  statement  complained  of.  If  liability 
In  such  cases  is  to  be  predicated  on  the  ques- 
tion whether  the  party  making  the  represen- 
tation might  have  known  of  its  falsity,  then 
the  greatest  uncertainty  must  result  as  to 
how  much  opportunity  for  knowledge  is  nec- 
essary to  render  him  liable,  and  there  would 
be  no  definite  rule  possible  without  adopting 
the  broad  proposition  that  every  statement 
made  by  one  person  to  another  with  regard 
to  a  business  transaction  Involves  a  war- 
ranty of  Its  truthfulness,  which  Is  further 
than  we  feel  justified  in  going,  either  on  rea- 
son or  authority. 

It  seems  to  us  that  the  rule  in  this  state 
has  not  been  departed  from  or  enlarged  In 
Hubbard  v.  Weare,  79  Iowa,  678,  44  N.  W. 
915;  but,  on  the  contrary,  Is  there  fully  rec- 
ognized. Tliat,  however,  was  an  equitable 
action,  and  therefore  it  was  competent  for 
the  court  to  consider  what  evidence  was  suf- 
ficient, in  its  judgment,  to  show  knowledge  of 
the  falsity  of  the  statements  relied  upon.  It 
Is  one  thing  to  hold  as  a  matter  of  fact  that 
from  certain  evidence  the  court  will  find 
knowledge  to  have  existed  in  a  particular 
case,  and,  on  the  other  hand,  to  charge  the 
Jury  with  such  facts  as  matter  ot  law  render 
the  defendant  liable,  without  a  finding  of 
knowledge  as  a  fact.    Atkiiia^^^well,  46 

The  case  of  Hubbard  t.  Weare,  supra,  11- 
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lustrates  another  difficulty  with  the  Instmc- 
tlons  giTen  by  the  court  In  this  case.  That 
was  a  case  where  plaintiff,  having  subscribed 
and  paid  for  stock  in  a  corporation  of  which 
defendant  was  president,  brought  action 
against  defendant  for  damages  on  account  of 
misrepresentations  made  as  to  the  solvency 
and  profits  of  the  company,  and  the  courts 
held  that  there  had  been  such  misrepresen- 
tation and  fraud  on  the  part  of  defendant  aa 
to  entitle  plaintiff  to  recover.  This  result 
was  reached  on  the  theory  that  the  officers 
of  a  corporation  owe  a  duty  to  those  who 
subscribe  for  stock  In  the  corporation,  and 
are  bound  to  know  Its  financial  condition, 
and  to  state  with  strict  and  scrupulous  ac- 
curacy the  existence  of  facts  affecting  the 
advantages  held  out  as  Inducements  to  take 
shares,  and  it  la  .said:  "Such  officers  will 
be  presumed  to  have  known  that  which  It 
was  their  duty  to  know.  Before  making  rep- 
resentations as  to  the  condition  of  the  com- 
pany as  Inducements  to  take  stock  therein  or 
extend  credit  thereto,  it  is  their  duty  to  use 
reasonable  diligence  to  know  that  the  repre- 
sentations are  true,  and  they  will  be  pre- 
sumed to  have  used  such  diligence  and, to 
possess  the  knowledge  which  its  exercise 
would  bring  to  them."  The  lower  courts 
seem  to  have  thought  that  defendants'  rela- 
tions to  the  company  in  the  case  now  before 
HB  Imposed  upon  them  some  suph  duty  as  to 
diligence  in  dealing  with  plaintiff;  for,  In 
each  of  the  Instructions  in  which  the  liability 
of  defendants  for  representations  made  by 
them  is  discussed,  the  court  conditions  the 
rule  of  liability  which  it  states  on  a  finding 
of  the  jury  that  the  defendants  were  officers 
of  the  corporation.  This  was  plainly  erro- 
neous. Plaintiff  was  not  acquiring  the  stock 
of  the  corporation  by  subscription  and  pur- 
chase from  the  corporation  itself,  but  was 
simply  buying  stock  from  stockholders  of  the 
corporation.  He  was  acquiring  In  the  cor^ 
poratlon  the  rights  which  defendants  had  as 
stockholders,  and  the  officers  of  the  company, 
as  such,  had  nothing  to  do  with  the  trans- 
action. They  owed  to  him  no  duty  as  offi- 
cers with  reference  to  diligence  and  disclo- 
sure. The  simple  question  In  the  case  la 
whether  defendants,  as  holders  of  certain 
stock,  in  transferring  It  to  plaintiff,  knowing- 
ly made  false  and  fraudulent  representations 
with  reference  to  a  material  matter  affecting 
the  value  of  the  stock.  It  may  be  that  if, 
as  officers,  they  actually  knew  the  represen- 
tations to  be  false,  they  would  be  charged 
with  such  knowledge  as  individuals;  but  the 
duties  and  liabilities  of  officers  towards  sub- 
scribers to  the  stock,  which  are  explained  In 
Hubbard  v.  Weare,  supra,  did  not  rest  upon 
and  attach  to  defendants  in  their  dealings 
with  plaintiff.  The  court  erred  In  submitting 
to  the  Jury  the  question  whether  defendants 
were  officers  of  the  corporation,  for  the  pur- 
pose of  finding  a  liability  on  the  part  of  de- 
fendants which  would  not  have  existed  had 
tbey  not  been  such  officers.    The  fact  to  be 


determined  was  whether  the  misrepresenta- 
tions, if  made,  were  Imown  to  be  false,  and 
that  fact  would  not  be  dependent  on  defend- 
ants' official  connection  with  the  c<Hnpany. 
Crowell  r.  Jackson.  53  N.  J.  Law,  656.  23 
AtL  426. 

A  similar  error  was  committed  In  submit- 
ting to  the  Jury  the  question  whether  Butch- 
er, who  was  manager  of  the  ranch,  was  the 
agent  of  the  corporation,  as  bearing  on  the 
liability  of  defendants  for  false  statements 
made  by  him  in  connection  with  the  transac- 
tion. If  he  was  the  agent  of  the  defendants 
for  the  purpose  of  negotiating  the  sale  of  the 
stock,  or  if  he  Was  a  person  to  whom  the 
defendants  referred  the  plaintiCC  for  tnfor- 
matlou,  then,  no  doubt,  false  representa- 
tions made  by  him  with  knowledge  of  their 
falsity,  or  representations  which  defendants 
supposed  he  would  make,  and  which  they 
Icnew  would  be  false,  although  he  might 
have  made  them  In  good  faith,  would  furnish 
a  basis  for  liability  on  the  part  of  defend- 
ants; but  the  mere  fact  that  be  was  the 
agent  of  the  company  In  charge  of  the  prop- 
erty, even  though  as  agent  of  the  company 
he  had  authority  to  sell  Its  property,  would 
not  make  him  the  agent  of  the  defendants 
In  a  transaction  relating  to  the. sale  of  this 
stock. 

Some  of  the  stock  acquired  by  the  plaintiff 
In  this  transaction  was  taken  In  the  names 
of  members  of  his  family,  and  defendants 
complain  that  plaintiff  was  not  entitled  to 
recover  damages  for  depreciation  In  the  value 
of  such  shares,  due  to  misrepresentations  aa 
to  the  quantity  of  land.  But  we  do  not 
concur  In  this  view.  The  entire  body  of 
stock  transferred  by  defendants  was  so  trans- 
ferred In  consideration  of  the  exchange  of 
plaintiff's  property,  and  his  right  to  recover 
for  any  deficiency  in  the  value  of  such  stock 
due  to  misrepresentations  would  not  be  af- 
fected by  the  fact  that  some  of  the  stock 
thus  acquired  by  Urn  was,  by  his  directions, 
put  Into  the  bands  of  others. 

Complaint  Is  also  made  of  Instructions 
with  reference  to  whether  'plalntlff  was 
chargeable  with  knowledge  as  to  the  quan- 
tity of  the  land  which  might  have  been 
derived  from  the  maps,  plats,  and  other  pa- 
pers put  into  his  hands  by  defendants  be- 
fore the  trade  was  consunmiated.  Without 
discussing  the  particular  language  used  In 
these  instructions,  it  is  sufficient  to  say  that, 
so  far  as  we  can  see,  the  plalntlff  and  the 
defendants  were  on  an  equal  footing,  and 
that  any  documents  which  In  the  posses- 
sion of  defendants  would  charge  them  with 
knowledge  would  equally,  if  put  into  the  pos- 
session of  plaintiff  for  the  purpose  of  giving 
him  Information  in  regard  to  the  quantity 
of  land,  constitute  notice  to  him. 

In  estimating  the  measure  of  damage  sus- 
tained by  plaintiff  by  reason  of  any  false 
representations  made  by  defendants  with 
knowledge  of  their  falsity,  we  suggest  that 
the  proper  rule  would  be  to  find  out  how 
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mncb  leu  the  Talne  ot  the  aUxA  was  tbaa 
It  would  have  be«n  U  the  r^reseutationB 
bad  beea  tme.  This  stock  did  not,  as  we 
understaxtd  it,  have  any  market  ralue  in 
Itself,  and  its  value  was  dependent  entirely 
«pon  the  value  of  the  corporate  property 
'wiiich  it  represented. 

Many  asBignments  of  error  baaed  on  ml- 
tnga  relating  to  the  introduction  of  evidence 
are  ar^ed.  So  far  as  they  raise  questions 
-which  may  be  important  on  a  retrial  of  the 
case,  we  briefly  dispose  of  them  as  follows: 
The  court  properly  allowed  witnesses  to  tes- 
tify as  to  whether  the  lands  embraced  In 
the  ranch  were  all  covered  by  the  descrip- 
tion In  documents  referred  to,  inasmuch  as 
the  extent  of  the  ranch  was  a  matter  of  fact. 
It  was  also  a  matter  of  fact  whether  the 
company  bad  sold  certain  portions  of  the 
lands  which  it  had  o^ed,  and  witnesses 
familiar  with  the  business  of  the  company 
might  testify  with  reference  thereto.  Testis 
mony  of  parties  as  to  what  they  believed 
and  intended  and  relied  upon  was  admissible, 
for  the  issue  involved  knowledge  of  falsity 
on  the  part  of  defendants,  and  reliance  on 
representations  made  on  the  part  of  the 
plaintiff.  In  such  a  case  mental  conation 
as  to  belief  or  inteat  may  be  testified  to  by 
the  person  whose  material  condition  is  in 
question.  Conclusions  of  witnesses  as  to  the 
number  of  acres,  based  on  documentary  evi- 
dence, were  not  admissible,  as  the  documents 
themselves  would  furnish  the  best  evidence. 
Defendants  should  have  been  allowed  to  tes- 
tify as  to  the  drcumstances  of  their  acquir- 
ing ownership  of  the  stock,  and  their  knowl- 
edge or  want  of  knowledge  of  the  business 
of  the  company;  for  these  facts  would  bear 
on  their  knowledge  of  the  falsity  of  any  rep- 
resentations made.  For  the  same  reason,  de- 
fendants should  have  been  allowed  to  tes- 
tify with  reference  to  the  custody  of  the  doc- 
uments belonging  to  the  company  contain- 
ing information  as  to  the  quantity  of  laud. 
If  they  were  not  familiar  with  the  contents 
of  these  documents,  they  are  not  necessarily 
charged  with  information  that  might  have 
been  obtained  therefrom.  It  was  not  proper 
to  allow  witnesses  to  say  how  much  less  the 
ranch  was  worth  containing  the  number  of 
acres  which  It  was  found  to  really  contain 
than  If  It  bad  contained  the  number  of  acres 
\rbicb  It  was  represented  to  contain.  It 
seems  that  the  proper  rule  in  such  cases 
Is  to  have  the  witness  state  the  two  distinct 
valuations,  and  let  the  Jury  ascertain  the 
dlfferoice  for  themselves.  Richardson  v. 
Caty  of  Webster  Qty  <Iowa)  82  N.  W.  920. 
It  may  be  that  such  error  in  a  case  like  this 
would  be  error  without  prejudice,  but  It  is 
better  to  follow  the  method  of  inquiry  point- 
ed out  In  the  case  cited  and  the  othw  cases 
In  this  court  on  that  subject  Many  other 
rulings  as  to  the  Introduction  of  evidence 
are  objected  to,  which,  on  investigation,  we 
find  to  have  been  objectionable,  or,  at  any 
rate,  not  prejudicial.    In  view  of  the  neces- 


sity for  a  new  trial,  it  l3  not  proper  for  us 
to  express  any  opinion  as  to  whether  the  case 
should  have  been  taken  from  the  Jury  on 
defendants'  motion.    Beversed. 


POLK  COUNTY  SAV.  BANK  v.  HABDDJG 

et  al. 

(Supreme  Court  of  Iowa.    April  12,  1901.) 

buajS  and  notbis— Dsuar— bvidenc»-in- 

STRUOTIONS. 

1.  In  an  action  on  a  aote,  where  the  defense 
was  usury,  a  finding  that  the  alleged  usurious 
payments  were  made  to  an  agent  as  a  compen- 
sation  for  negotiating  the  loan,  rendered  immar 
terial  the  contention  that  plaintiff,  the  owner  of 
the  note,  knew  that  the  agent  was  making 
these  charges. 

2.  Defendant  negotiated  a  loan  from  W.,  a 
loan  agent,  on  his  note,  which  was  renewed 
several  times  on  its  maturity,  part  payments 
being  made  from  time  to  time,  and  W.  charging 
a  commission  on  each  renewal.  In  an  action 
on  the  renewal  note  by  the  owner,  wherein  a 
defense  of  usury  was  pleaded,  W.  testified,  as 
to  the  original  transaction,  that  when  defend- 
ant applied  for  the  loan  he  told  defendant  he 
did  not  have  the  money,  l>ut  might  be  able  to 
negotiate  a  loan  for  hun,  and  af turwards  told 
him  that  he  could  fix  it:  the  difference  in  the 
face  of  the  note  and  the  amount  paid  being 
the  commission  charged.  The  defendant  tes- 
tified that  W.  said  positively  he  could  let  de- 
fendant have  the  money,  and  that  he  would 
diarge  a  certain  amount  for  it.  BM,  that  the 
evidence  was  confiicting  as  to  usury  connected 
with  the  first  note,  and  hence  it  was  error  to 
have  withdrawn  such  question  from  the  Jury, 
the  usury  inhering  to  tue  subsequent  notes  as 
well  as  to  the  first. 

3.  In  an  action  on  a  renewal  note  for  a  loan 
effected  through  a  loan  agent,  wherein  the  de- 
fense of  usury  was  pleaded,  the  court  instruct- 
ed, after  explaining  the  difference  between  a 
renewal  and  a  discount,  that,  if  the  transac- 
tions made  through  the  agent  were  renewals 
of  the  one  between  plaintiff  and  defendant, 
and  the  plaintiff  received  more  than  the  legal 
rate  of  interest  for  the  use  of  its  money,  then 
usury  was  charged;  but,  if  the  transactions 
were  the  discounting  of  new  notes,  no  usury 
was  charged.  Held,  that  the  instruction  did 
not  make  plain  the  issue,  which  was  whether 
the  discounts  were  paid  to  the  loan  agent  as 
agent  for  the  defendant  in  negotiating  the 
loan,  or  whether  for  himself  as  a  lender;  and 
hence  a  finding  for  plaintiff  was  erroneous,  the 
evidence  not  supporting  a  finding  that  each 
note  was  a  new  indebtedness. 

Appeal  from  district  court,  Polk  county; 
0.  P.  Holmes,  Judge. 

Action  upon  a  promissory  note  executed  by 
the  defendants  January  25,  1897,  for  $550. 
iwyable,  one  month  after  date,  with  8  per 
cent.  Interest,  to  T.  A.  Harding,  at  the  ofllee 
of  Oeorge  G.  Wright,  Jr.,  Des  Moines,  Iowa, 
and  indorsed  as  follows:  "I  hereby  guaranty 
the  payment  of  the  within  note  at  maturity, 
or  any  time  thereafter  to  which  it  may  be  ex- 
tended at  the  request  of  the  maker  or  mak- 
ers, or  either  of  them,  waiving  demand  no- 
tice and  notice  of  protest  [Signed]  T.  A 
Harding."  Plaintiff  alleges  that  it  purchased 
the  note  from  George  G.  Wright  on  or  about 
the  8th  day  of  February,  1897.  Defendants 
answered  in  two  counts  pleading  usury.  Ver- 
dict and  Judgment  In  favor  of  the  plaintiff. 
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Defendants  appeal  The  defendant  Harding 
being  principal  In  this  note,  he  alone  will  be 
referred  to  as  the  defendant    Reversed. 

Barcroft-  &  HcOaughan,  for  appellants. 
Cummins,  Hewitt  &  Wright,  for  appellee. 

GIVEN,  O.  J.  1.  In  July,  1891,  the  de- 
fendant Harding  applied  to  George  G.  Wright, 
Jr.,  for  a  loan  of  about  $1,300  for  30  days, 
with  defendant  Galley  as  surety.  Wright 
soon  after  informed  Harding  that  he  could 
have  a  loan,  whereupon  Harding  and  Galley 
executed  their  note  for  $1,015,  due  In  30  days, 
with  8  per  cent  Interest  after  due,  and  de- 
livered It  to  Wright  and  received  from  him 
the  amount  less  Interest  at  8  per  cent  for 
the  30  days  and  the  3  days  of  grace,  and 
$22.25  retained  by  Wright.  Wright  got  the 
money  from  the  plaintiff  bank,  and  turned 
over  the  note  to  It  This  note  was  payable 
to  and  indorsed  by  Harding,  the  same  as  the 
note  in  suit  At  the  maturity  of  this  note  a 
second  was  given  in  its  place,  and  it  surren- 
dered,  and  from  time  to  time  thereafter,  upon 
the  maturity  of  each  note,  another  was  giv- 
en in  its  place,  up  to  January  25,  1897, 
when  the  note  in  suit  was  given.  Payments 
were  made  on  the  debt  and  Interest  from 
time  to  time,  and  at  each  renewal  the  new 
note  was  taken  for  the  balance  due,  with  8 
per  cent  Interest  per  annum  after  maturity; 
the  interest  for  the  time  the  note  had  to  run, 
including  the  three  days  of  grace,  being  paid 
by  the  defendant  in  advance.  It  Is  claimed 
that  more  than  8  per  cent  interest  the  rate 
provided  in  the  notes,  was  paid  in  advance, 
but  not  so  if  the  three  days  of  grace  are  in- 
cluded. The  payments  were  all  made,  and 
the  notes  delivered  to  Wright  and  by  him 
turned  over  to  the  plaintiff.  The  plaintiff 
and  defendants  did  not  meet,  but  each  dealt 
exclusively  with  Mr.  Wright  When  each 
note  was  given,  the  defendant  paid  Wright 
In  addition  to  the  interest  In  advance,  a  sum 
equal  to  2  per  cent,  a  month  upon  the  face 
of  the  note,  which  Wright  retained,  and 
which,  it  Is  claimed  by  the  plaintiff,  was  his 
commission  for  securing  and  for  extending 
the  loan  and  negotiating  the  notes,  and  by 
the  defendants  to  have  been  demanded  and 
received  as  usury.  It  is  not  certain  to  whom 
the  first  note  was  payable.  Some  of  the  ear- 
lier notes  were  payable  to  Wright,  but  the 
later  ones  were  payable  and  Indorsed  as  Is 
the  one  in  suit. 

2.  Defendant's  counsel  say  the  only  conten- 
tion In  the  case  Is  whether  the  note  in  suit 
is  for  usurious  Interest  and  claim:  (1)  That 
the  original  note  was  usurious.  (2)  That  the 
note  In  suit  was  a  renewal  of  the  first  note, 
and  not  a  new  debt  (3)  That  the  taint  ot 
usury  In  the  first  note  Inheres  In  the  note  In 
suit;  that  there  was  also  added  usury  in  the 
note  In  suit;  that  Interest  was  paid  at  the 
rate  of  24  per  cent  per  annum.  Counsel 
discuss  these  propositions  at  length.  We 
think  there  Is  no  room  to  question  but  that 


the  notes  were  aU  for  the  same  debt  and 
that  usury  in  the  first  or  any  intermediate 
note  would  Inhere  in  the  note  In  suit  The 
sole  question  is  whether  the  amounts  charged 
and  retained  by  Wright  were  properly  charge- 
able as  commissions,  or  whether  they  were 
charged  and  taken  for  the  use  of  the  money. 
If  the  latter,  then,  beyond  question,  there 
was  usury  In  every  note,  and  usury  has  been 
carried  forward  Into  the  note  in  suit;  but  if 
the  former,  then  no  charge  of  usury  is  shown. 
This  Issue  was  properly  submitted  to  the 
Jury,  and  we  cannot  say  but  that  under  the 
evidence,  the  Jury  was  warranted  In  finding 
that  Wright  was  employed  to  and  did  act  as 
the  agent  of  the  defendants,  and  that  the 
sums  received  by  him  were  properly  charged 
as  compensation  for  his  services,  and  not 
for  the  use  of  the  money.  The  finding  being 
warranted  by  the  Ifedence,  It  Is  Immaterial 
whether  or  not  the  plaintiff  knew  that  Wright 
was  making  these  charges. 

S.  The  court  withdrew  from  the  Jury  the 
question  whether  there  was  any  usury  con- 
nected with  the  first  note,  and  of  this  de- 
fendants complain,  and  insist  that  there  was 
a  conflict  in  the  evidence  of  Wright  and 
Harding  on  this  subject  such  as  to  require 
that  the  Issue  should  have  been  submitted  to 
the  Jury.  Mr.  Wright  testifies  that  when 
Harding  asked  him  if  he  could  loan  him  the 
amount  "I  told  him  I  did  not  have  any  such 
sum  of  money  as  that  but  I  thought  I  could 
negotiate  his  note  for  such  an  amount  and 
would  let  him  know  within  a  few  days. 
•  •  •  I  went  back  to  Harding,  and  told 
him  I  could  arrange  it  •  •  •  The  agree- 
ment I  had  vTlth  Harding  was  that  I  could 
negotiate  the  note.  •  •  •  The  difference 
between  the  face  of  the  note  and  the  amount 
he  got  was  In  the  shape  of  commission  or 
compensation  that  Mr.  Harding  paid  me  for 
the  negotiation  of  the  note, — ^for  my  services." 
Mr.  Harding  testifies:  "Prior  to  the  making 
of  the  first  of  this  series  ot  notes,  I  had  bor- 
rowed money  of  Mr.  Wright  and  had  sold 
him  the  notes.  I  told  him  I  wanted  to  bor- 
row this  money  for  a  short  time,  and  that 
Mr.  Galley  would  sign.  He  said  he  thought 
he  could  let  me  have  It  He  came  back,  and 
said  positively  I  could  have  It  I  do  not  know 
whether  it  was  a  day  or  an  hour,  but  I  bor- 
rowed it  from  him  himself.  I  do  not  think 
anything  was  said  as  to  whether  the  money 
was  to  be  loaned  for  any  greater  length  of 
time  than  that  covered  by  the  first  note.  Do 
not  think  anything  was  said  about  the  per 
cent.  He  said  he  would  charge  me  so  much 
for  It  He  charged  about  three  times  eight 
per  cent."  There  is  certainly  a  conflict  in 
this  evidence.  According  fo  Wrlghf  s  testi- 
mony, he  acted  as  agent  for  defendant  in 
negotiating  the  note,  and  what  he  received 
was  as  commission,  while  according  to  Har- 
ding the  loan  was  by  Wright  himself,  and 
the  amount  he  retained  was  for  the  use  of  the 
money.  We  think,  under  the  undisputed 
facts,  the  question  of  usury  applied  to  the 
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first  as  well  as  to  the  Bubsequent  notes,  and 
Bboaid  have  been  submitted  to  the  Jury. 

4.  The  court  Instructed  the  Jury  to  deter- 
mine whether  each  of  the  notes  given  after 
the  first  was  a  renewal  of  the  indebtedness, 
or  was  a  discount  of  a  new  note;  and,  after 
explaining  the  dlCFeience  between  a  renewal 
and  a  discount,  instructed  as  follows:  "If, 
so  considering,  you  shall  find  that  any  of 
said  transactions  were  renewals  of  the  In- 
debtedness from  the  defendants  to  the  bank, 
and  that  plaiutifC  then  and  there  charged  or 
received  for  the  use  of  its  money  more  than 
the  legal  rate  of  interest  you  are  Instructed 
that  such  transaction  was  usurious  between 
the  plaintiff  and  defendants;  but  If  you  shall 
find  that  each  and  all  of  said  subsequent 
transactions  were  the  discounting  of  a  new 
note,  then  and  there  presented,  you  are  in- 
structed that  they  are  not  usurious  as  be- 
tween the  plaintiff  and  defendants."  De- 
fendant insists  that,  if  the  instruction  Is  cor- 
rect as  to  there  being  no  usury  if  the  trans- 
actions were  discounts,  then  there  is  no  evi- 
dence to  support  the  verdict  The  banic  dis- 
counted the  notes,  but  whether  for  Wright 
as  owner  or  as  agent  for  defendants  is  the 
question  in  the  case,  and  it  might  well  have 
been  submitted  upon  the  single  inquiry 
whether  Wright  made  the  loan  or  was  em- 
ployed to  secure  it.  We  think  the  evidence 
shows  without  conflict  that  these  notes  were 
renewals,  and  that  Wright  procured  each  to 
be  discounted  by  the  plaintiff;  but  whether 
for  Jiimself  or  for  the  defendant  as  his  agent 
is  the  question.  If  for  himself,  the  charge 
be  made  was  usury;  If  as  agent.  It  was  com- 
pensation. We  think  the  instruction  did  not 
make  plain  the  single  question  in  issue,  and 
that  the  evidence  would  not  support  a  finding 
that  each  note  represented  a  new  Indebted- 
ness. For  the  errors  pointed  out  the  Judg- 
ment is  reversed. 


HAGGARD    v.    INDEPENDENT    SCHOOL 

DIST.  OF  ALGONA. 

(Supreme  Court  of  Iowa.    April  12,  1901.) 

SCHOOL  DISTRICTS-CONDEMNATION  OF  liAND 
—SCHOOL  PDRPOSES— AWARD  OF  DAMAGES- 
APPEAL  —  NOTICE  OF  APPEAL  —  SERVICE — 
DAMAOBS-CONSEQT7BNTIAL  DAMAOES— EVI- 
DENCE. 

1.  Where,  on  appeal  to  the  district  court  from 
an  award  of  damages  in  proceedings  to  condemn 
lands  for  school  parposes,  the  notice  of  appeal 
was  properly  entitled,  but  was  addressed  to  said 
defendants,  naming  the  president  of  tUe  board 
and  county  superintendent,  and  served  on  the 
president  an  objection  that  the  notice  was  in- 
snfficient  because  not  directed  to  or  served  on 
the  school  district  was  not  well  taken,  since 
the  recital  of  the  president's  name  Aould  be 
treated  as  mere  sui-plosage,  and  by  Code,  I 
3631,  an  original  notice  in  an  action  against 
a  school  district  may  be  served  on  the  presi- 
dent. 

2.  Code,  i  2815,  declares  that  proceedings  for 
the  condemnation  of  land  for  school  purposes  are 
to  be  instituted  before  the  county  snpenutend- 
ent,  and  that  from  an  estimate  of  damages,  by 
him  an  appeal  may  be  taken  by  giving  uo'tice 


thereof  as  in  case  of  taking  private  property 
for  works  for  internal  improvements.  Section 
1999  provides  that  on  a  condemnatiou  of  itrirat* 
property  for  works  of  internal  improvement  the 
sheriff  shall  appoint  freeholders  to  assess  the 
damages  sustained,  and  make  report  to  him, 
and  a  subsequent  section  declares  that  on  ap- 
peal notice  shall  be  served  on  the  sheriff.  Held, 
that  Since,  under  section  1999,  the  notice  of  ap- 
peal is  to  be  served  on  the  officer  before  whom 
the  proceedings  are  conducted,  it  is  proper,  on 
appeal  to  the  district  court  from  the  anrard  of 
damages  on  condemnation  of  land  for  wbool 
purposes,  to  serve  the  notice  of  appeal  on  the 
county  school  superintendent  instead  of  on  the 
sheriff. 

3.  Const,  art.  1,  g  18,  requires  that,  when  pri- 
vate property  is  taken  for  public  use,  just  com- 
pensation shall  be  made  therefor;  and  Code,  i 
2815,  providas  that  on  the  talcing  of  land  for 
school  purposes  the  damages  shall  be  assessed, 
as  near  as  may  be,  on  the  basis  of  the  value  of 
the  real  estate  appropriated.  Hdd  tliat,  an  an 
award  of  damages  for  the  appropriation  of  half 
a  lot  for  school  purposes,  the  other  half  being 
occupied  by  the  owner's  dwelling,  the  damages 
are  not  limited  to  the  value  of  the  land  taken, 
but  may  include  the  damage  to  the  entire  prem- 
ises, if  occupied  as  a  whole. 

4.  Where  half  of  a  lot  is  condemned  for 
school  purposes,  the  fact  that  it  is  separated 
from  the  other  half  by  an  alley  does  not  pre- 
vent the  owner  being  entitled  to  damages  not 
only  for  the  value  of  the  land  taken,  but  for 
the  injury  to  the  entire  lot,  if  it  is  in  fact  used 
as  a  whole. 

6.  Where  the  two  halves  of  a  lot  are  separat- 
ed by  an  alley,  one  half  being  baed  for  resi- 
dence purposes,  on  the  condemnation  of  the 
other  half  for  school  purposes  the  question 
whether  the  premises  are  so  owned  and  used, 
together  with  the  damages  to  be  allowed,  not 
only  for  the  value  of  the  land  taken,  but  for 
anj  damages  accruing  to  the  whole  tract,  is  a 
question  for  the  jury. 

6.  Under  Code,  §  2815,  declaring  that  on  the 
condemnation  of  land  for  school  purposes,  dam- 
ages sustained  shall  be  as  near  as  may  be  on 
the  basis  of  the  value  of  the  real  estate  appro- 
priated, on  condemnation  of  land  for  the  erec- 
tion of  a  school  house,  the  land  taken  being 
next  to  the  owner's  residence,  the  owner  is 
entitled  to  damages  for  consequential  injuries 
due  to  the  proximity  of  the  improvement. 
•  7.  Where  naif  of  a  lot  is  condemned  for  the 
purpose  of  erecting  a  school  house  thereon,  in 
assessing  damages  for  puch  taking  the  advan- 
tages resulting  from  the  proximity  of  the  school 
building  may  not  be  considered. 

8.  Where,  on  appeal  from  an  award  of  dam- 
ages on  the  condemnation  of  land  for  8ch.o<d 
purposes,  complaint  was  made  of  the  exclu- 
sion of  the  valuation  of  the  property  as  shown 
by  the  return  thereof  made  by  the  owner  to  the 
assessor,  but  the  record  did  not  show  what  value 
the  owner  put  on  the  property  in  his  return,  the 
exclusion  cannot  be  regarded  as  error. 

9.  Where  a  half  of  a  lot  was  condemned  for 
school  purposes  on  appeal  to  the  district  court 
from  the  award  of  damages,  it  was  proper  to 
allow  a  witness,  in  proceedings  for  determining 
the  damages,  to  be  asked  what  the  value  of  the 
half  lot  in  question  would  be  worth  to  the  rest 
of  the  owner's  property. 

10.  Where,  on  appeal  to  the  district  court  from 
an  award  of  damages  on  the  condemnation  of 
land  for  the  erection  of  a  school  house,  a  wit- 
ness testified  as  to  what  his  property  in  the 
neighborhood  sold  for,  and  was  then  allowed  to 
state,  over  the  objection  of  the  school  district, 
the  value  of  the  improvements  on  such  proper- 
ty, there  was  no  prejudice  to  the  district;  what 
he  had  stated  as  to  the  value  of  the  lot  and  the 
value  of  the  improvements  separately  corre- 
sponding substantially  to  what  he  had  testified 
to  as  to  what  he  sold  it  for. 

11.  On  appeal  to  the  district  court  from  an 
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award  of  damagea  on  proceedings  to  condemn 
land  for  school  purposes,  it  was  error  to  render 
judgment  against  the  school  district  for  the 
amonnt  of  damages  allowed  on  appeaL 

Appeal  from  district  court,  Kossuth  covinty; 
W.  B.  Quartan,  Judge. 

Plaintiff  Appealed  to  the  district  court. from 
the  award  of  damages  in  a  proceeding  to  con- 
demn for  school  purposes  a.  part  of  a  lot  own- 
ed and  used  by  him  In  connection  with  an- 
other lot  occupied  aa  his  residence.  The  dis- 
trict court  Increased  the  allowance  of  dam- 
ages from  $250  to  $350,  and  the  defendant 
appeals.    Modified. 

Sullivan  &  McMahon,  B.  V.  Swetting,  and 
E.  A.  Morllng,  for  appellant  Clarke  &  Cohen- 
our,  for  appellee. 

McCLAIN,  X  1.  The  notice  of  appeal  to 
the  district  court  was  properly  entitled,  but 
was  addressed,  "To  Said  Defendant,  E.  B. 
Butler,  President  of  the  Board  of  Directors 
of  Said  Independent  School  District  of  Algona, 
Kossuth  County,  Iowa,  and  F.  Van  Erdewyk, 
County  Superintendent  of  Kossuth  County, 
Iowa,"  and  the  service  was  as  follows:  "Serv- 
ice accepted  October  8,  1898.  B.  B.  Butler, 
President  Board  of  Directors  Independent 
School  District,  Algona,  Iowa.  Frank  Van 
Brdewyk,  County  Superintendent,  Kossuth 
County,  Iowa."  Appellant  insists  that  for 
two  reasons  this  notice  was  not  sufficient: 
First,  because  it  was  not  directed  to  and  serv- 
ed upon  the  Independent  school  district;  and, 
second,  because  it  was  served  upon  the  coun- 
ty superintendent  Instead  of  the  sheriff  of  the 
comity.  As  to  the  first  of  these  objections, 
we  think  It  la  not  well  taken.  The  view  of 
the  appellant  seems  to  be  that  the  notice  was 
directed  to  the  president  of  the  board  of  di- 
rectors, and  was  served  upon  him.  But  the 
title  of  the  case,  as  given  In  the  notice,  show- 
ed that  the  Independent  school  district  alone 
was  defendant.  The  recital  of  the  name  of 
the  president  in  the  direction  part  of  the  no- 
tice W.1S  surplusage,  and  may  be  disregarded. 
Omitting  these  words,  the  notice  is  directed, 
"To  Said  Defendant,"  and  the  notice  thus  di- 
rected was  served  upon  "B.  B.  Butler,  Presi- 
dent," etc.  By  statute,  an  original  notice  in 
an  action  against  an  independent  school  dis- 
trict may  be  served  on  the  president.  Code, 
I  3531.  It  is  Immaterial  that  the  president 
was  individually  named  In  the  direction  part 
of  the  notice.  The  material  facts  are  that 
the  notice  was  directed  to  the  independent 
district,  and  service  was  made  on  the  presi- 
dent thereof.  This  is  sufficient  With  ref- 
erence -to  the  second  objection,  it  is  to  be  no- 
ticed that  the  proceeding  for  condemnation  of 
land  for  school  purposes  is  to  l>e  instituted 
before  the  county  superintendent,  and  that 
from  the  assessment  made  in  the  proceeding 
before  him  "each  party  may  appeal  to  the 
district  court  by  giving  notice  thereof  as  In 
case  of  taking  private  property  for  works  for 
internal  Improvement."  Code,  {  2815.  The 
provision  with  reference  to  the  proceeding  to 


condemn  private  property  for  works  of  Ib- 
temal  improvement  is  that  the  sheriff  of  tbe 
county  shall,  upon  written  application,  appoint 
six  freeholders,  etc.,  who  shall  assesa  Uw 
damages  to  be  sustained,  and  make  report  ia. 
writing  to  the  sheriff.  Code,  I  1999.  Tliere- 
fore  the  provision  as  to  taking  property  for 
school  purposes  differs  from  that  aa  to  taking 
property  for  internal  improvements.  In  tliat  in 
one  case  the  proceeding  Is  Instituted  befttre 
the  county  superintendent  while  in  the  otiier 
case  it  is  instituted  before  the  sheriff.  Now, 
the  appeal  Is  to  be  taken  as  we  have  said, 
"by  ^ving  notice  thereof  as  in  the  case  of 
taldng  private  property  for  works  of  internal 
Improvement" — that  is,  in  the  same  manner; 
and  we  hold  that  to  serve  the  notice  on  the 
county  superintendent  In  the  one  case  la 
equivalent  to  serving  it  on  the  sheriff  in  the 
other.  It  would  be  absurd  to  serve  the  no- 
tice on  the  sheriff,  when  the  sheriff  has  had 
nothing  whatever  to  do  with  the  matter,  auad 
equally  absurd  to  give  no  notice  to  the  coonty 
superintendent  when  he  U  the  officer  before 
whom  the  proceedings  have  to  be  conducted. 
While  statutes  are  to  be  construed  according 
to  their  language,  yet  the  language  Is  to  be 
given  a  reasonable  interpretatlCMi;  and  It 
seems  to  us  that  serving  the  notice  on  the 
county  8uperintend«it  is  In  accordance  with 
the  direction  that  the  appeal  In  school  con- 
demnation cases  shall  be  taken  in  the  same 
manner  as  is  provided  when  service  on  the 
sheriff  Is  required  in  proceedings  to  condemn 
for  works  of  internal  improvement  There- 
fore the  objections  of  aK>ellant  with  reference 
to  notice  of  appeal  to  the  district  court  are 
unfounded. 

2.  Appellant  excepted  to  the  testimony  of 
witnesses  with  reference  to  the  annoyance  or 
other  inconvenience  which. might  result  from 
the  establishing  of  a  school  house,  with  the 
effect  of  depreciating  the  value  of  appellee's 
property,  and  contends  that  the  location  of  a 
school  building  on  property  adjoining  that  of 
appellee  used  for  a  residence  is  not  a  matter 
which  can  be  taken  into  account  in  estimating 
appellee's  damages;  and  in  the  same  connec- 
tion appellant  objects  to  an  instruction  given 
by  the  court  to  the  effect  that  "the  Jury  should 
consider  not  only  the  loss  of  the  land  and  im- 
provements actually  taken,  but  the  condition 
in  which  the  premises  are  left  after  the  ap- 
propriation, and  every  inconvenience  natural- 
ly resulting  from  such  appropriation  by  whidt 
the  market  value  of  the  premises  was  unfa- 
vorably affected";  and,  further,  that  they 
should  "take  into  consideration  the  natural 
and  probable  effect  of  the  use  for  which  the 
property  is  condemned,"  and  "In  what  way 
the  taking  of  the  property  for  school  purposes 
will  inconvenience  the  plaintiff  in  the  use  of 
the  remainder  of  bis  property  or  lessen  Its 
value."  The  Jurors  were  also  instructed  to 
determine  appellee's  damages  as  indicated  by 
"the  difference  between  the  fair  market  val- 
ue of  the  whole  tract  as  above  described  Im- 
mediately before  the  appraiaement  and  appro- 
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piiation  of'  the  part  of  a  lot  In  queBtlon  "and 
tbe  fair  mai&et  valtie  of  tlie  remaining  por- 
tions •  •  •  Immedlatdy  after  the  ap- 
praisement and  appropriation"  of  such  part 
lot,  and  that  they  were  "to  ascertain  from 
the  evidence  the  damages  which  the  plaintiff 
will  sustain  in  consequence  of  this  appropria- 
tion of  a  part  of  his  property."  With  refer- 
ence to  these  mllnga  and  instructions  the  ai)- 
pellant  complains  that  the  Jurors  were  Improp- 
erly authorised  to  consider  the  damages  to 
the  entire  premises  owned  and  occupied  by 
appellee,  and  that  they  were  also  authorized 
to  take  Into  account  damages  to  the  entire 
premises  due  to  the  erection  and  maintenance 
of  a  school  house  on  adjoining  premises  com- 
prised in  part  of  the  portion  of  a  lot  taken 
from  him.  In  order  to  tmderstand  more  clear- 
ly the  question  involred,  it  is  proper  to  state 
that  appellee  was  the  owner,  when  these  pro- 
ceedings were  instituted,  of  the  southeast 
comer  lot  of  bloc&  84  in  Algona,  and  also  of 
the  south  half  of  the  northeast' comer  lot  and 
the  south  half  of  the  lot  next  west  of  the 
northeast  corner  lot  of  that  block,  and  that 
the  bouse  occupied  by  him  as  a  residence  was 
situated  on  the  southeast  corner  lot,  while 
his  bam,  chicken  house,  and  other  Improve- 
ments were  on  the  two  south  half  lots  to  the 
north,  separated  by  an  alley  from  the  lot  on 
which  the  house  is  situated.  The  proceeding 
as  Instituted  was  to  condemn  for  school  pur- 
poses the  west  one  of  these  two  half  lots, 
which.  In  connection  with  the  remainder  of 
Mock  81,  to  to  be  used  as  the  site  for  a  school 
house.  The  trial  court  correctly  held  that  the 
damage  occasioned  to  appellee  by  the  appro- 
priation of  this  half  lot  was  not  to  be  limited 
to  the  ralne  of  the  land  taken,  but  might  In- 
clnde  the  damage  to  the  entire  premises  of 
appellee,  owned  and  occupied  by  him  together 
as  his  residence.  This  Is  In  accordance  with 
the  well-settled  doctrine  In  regard  to  measure 
of  damages  In  case  of  appropriation  of  a  part 
of  an  entire  tract  for  railroad  right  of  way. 
Dond  V.  Railway  Co.,  76  Iowa,  438,  41  N.  W. 
65;  Cox  V.  Railway  Co.,  TI  Iowa,  20,  41  N. 
W.  475.  The  fact  that  the  two  half  lots  are 
separated  from  the  lot  on  which  appellee's 
house  Is  situated  by  an  alley  Is  immaterial. 
In  right  of  way  cases  It  is  well  settled  that 
damage  to  the  entire  premises  occupied  to- 
gether for  one  purpose  may  be  considered,  al- 
though portions  of  the  premises  which  are 
thus  occupied  together  are  separated  by 
streets  or  highways.  Renwick  r.  Railroad 
Co..  49  Iowa,  664,  672;  Ham  y.  Railway  Co., 
61  Iowa,  Tie.  17  N.  W.  157.  While  it  Is  true 
that  the  qnestlon  as  to  whether  the  premises 
described  are  actually  owned  and  used  togeth- 
er as  one  tract  Is  for  the  Jury  (Ellsworth  t. 
Railway  Co.,  91  Iowa,  386.  59  N.  W.  78),  yet, 
as  there  was  no  conflict  In  the  evidence  on 
this  point,  we  do  not  think  there  was  rever- 
sible error  In  assuming  the  fact  and  Instmct- 
tag  the  Jury  accordingly.  It  may  be  that  It 
would  have  been  proper  to  submit  the  ques- 
tion to  the  Jury,  Inasmuch  as  the  burden  was 


on  appellee  to  establish  the  fact;  bat  we  will 
not  reverse  for. failure  to  do  so,  as  no  other 
result  could  be  anticipated  under  the  evi- 
dence. Land  Co.  v.  Hillls,  76  Iowa,  246,  41 
N.  W.  6;  Newell  t.  Martin.  81  Iowa.  238,  40 
N.  W.  1120. 

S.  It  is  proper  here  to  consider  the  claim 
of  appellant  that  the  rule  as  to  estimation  of 
compensation  for  land  taken  for  school  pur- 
poses is  difterent  from  that  prescribed  where 
land  Is  to  be  taken  for  railroad  right  of  way. 
Tbe  statutory  language  In  the  two  cases  is 
not  exactly  the  same.  In  the  case  of  taking 
for  right  of  way.  the  commissioners  are  di- 
rected to  "assess  the  damages  which  said 
owner  will  sustain  by  the  appropriation  of 
his  land  for  the  use  of  said  corporation" 
(Code,  {  1999),  while  the  referees  appointed 
In  case  of  land  taken  for  a  school-house  site 
are  directed  to  "fix  the  damages  sustained  as 
near  as  may  be  on  the  basis  of  the  value  of 
the  real  estate  so  appropriated"  (Code,  f 
2815).  But  there  Is  no  dltCerence  In  meaning 
between  these  two  provisions.  It  is  evident- 
ly intended  In  each  case  to  provide  for  the 
assessment  of  "Just  compensation,"  which  by 
the  constitution  is  required  to  be  made  where 
private  property  is  taken  for  public  use. 
Const,  art  1.  S  18.  The  rules  which  we  have 
above  considered  with  reference  to  compen- 
sation for  railroad  right  of  way  have  been 
held  applicable  In  determining  the  assess- 
ment of  the  value  of  land  taken  for  municipal 
purposes.  Bennett  v.  City  of  Marlon,  106 
Iowa,  628,  76  N.  W.  844. 

4.  We  are  prepared  now  to  consider  the 
most  difficult  question  Involved  In  this  pro- 
ceeding, which  is  the  right  of  appellee  to  con- 
sequential injury  to  his  entire  premises  due 
to  the  taking  of  a  portion  of  such  premises 
as  the  part  of  the  site  for  a  public-school 
building.  In  rulings  on  evidence  and  Instruc- 
tions to  the  Jury,  the  court  below  adopted 
the  view  that  any  inconvenience  due  to  the 
taking  of  the  property  for  school  purposes, 
and  naturally  resulting  from  such  appropri- 
ation, by  which  the  market  value  of  the 
premises  was  unfavorably  affected,  should  be 
considered  in  determining  appellee's  dam- 
ages. In  considering  what  damages  should 
be  allowed  where  property  Is  taken  for  pub- 
lic use,  there  are  three  possible  views:  First 
that  the  landowner  is  entitled  only  to  the 
value  of  the  land  of  which  he  is  deprived, 
and  the  damage  to  the  remainder  of  the  tract 
due  to  that  particular  portion  being  separated 
from  the  balance,  without  any  compensation 
to  him  for  injury  from  a  use  of  the  portion 
taken  for  purposes  which  may  cause  him  only 
the  same  kind  of  inconvenience  which  Is  suf- 
fered by  other  adjoining  property  owners 
whose  land  Is  not  taken,  and  who,  therefore, 
would  not  be  entitled  to  any  damages;  sec- 
ond, that  the  landowner  is  entitled  to  com- 
pensation not  only  for  the  taking  of  his  land, 
but  for  the  use  of  it  for  public  purposes,  even 
though  the  use  Is  lawful,  if  it  cause  him  In- 
Jniy;   and,  third,  that  the  landowner,  while 
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not  In  general  entitled,  merely  because  a 
part  of  bis  land  Is  taken,  to  compensation  for 
inconvenience  wbicb  be  suffers  in  common 
witb  adjoining  landowners  whose  land  is  not 
taken,  is  entitled  to  recover  for  depreciation 
of  value  of  bis  entire  tract  arising  from  the 
proximity  of  the  public  improvement,  so  far 
as  it  is  due  to  proximity  secured  by  means 
of  taking  a  part  of  his  land,  and  which  would 
not  have  resulted  but  for  such  taking.  Xhe 
last  one  of  these  is  perhaps  theoretically 
sound;  for  it  does  not  give  the  landowner 
whose  land  Is  taken  compensation  for  the 
general  inconvenience  resulting  from  the  pub- 
lic improvement  which  affects  in  common  all 
adjoining  landowners,  while  it  does  give  hlmT 
the  damage  resulting  from  the  taking  of  his 
property.  Lincoln  v.  Ck)m.,  164  Mass.  3G8,  41 
N.  E.  489;  Band  v.  City  of  Boston,  1C4  Mass. 
354,  41  X.  B  484;  Xaft  v.  Com.,  158  Mass. 
526,  33  K.  E.  1016.  But  this  rule  is  too  diffi- 
cult of  application  to  be  of  any  practical 
value.  Who  can  say  in  this  case,  for  in- 
stance, how  much  the  inconvenience  due  to 
the  proximity  of  the  school  building  on  the 
balance  of  this  block  would  be  increased  by 
the  fact  that  the  half  lot  In  question  was  In- 
cluded In  the  school-house  site?  Probably  a 
compensation  based  on  the  first  view  would 
satisfy  the  constitutional  requirement,  but, 
if  the  legislature  has  provided  that  a  more 
liberal  measure  of  com^nsatlon  shall  be 
adopted,— one  which  gives  to  the  man  whose 
property  Is  taken  compensation  for  dam- 
ages which  he  actually  suffers,  although  one 
whose  land  is  not  taken  must  suffer  the  same 
injury  without  compensation,— then  the  cor- 
poration which  seeks  to  take  the  land  must 
submit  Xow,  the  statutes  witb  reference  to 
takhig  private  property  for  public  use  have 
been  uniformly  construed  in  this  state  as  en- 
titling the  man  whose  land  is  taken  to  dam- 
ages beyond  a  mere  compensation  for  being 
deprived  of  his  land.  He  is  allowed.  In  case 
of  condemnation  for  railway  purposes,  com- 
pensation for  diepreclation  in  the  value  of  the 
remainder  of  the  tract  due  to  the  proximity 
of  a  railroad  operated  in  the  usual  and  prop- 
er manner,  and  ihe  Inconvenience  and  annoy- 
ance resulting  therefrom.  Kucbeman  v.  Bail- 
way  Co.,  46  Iowa,  366;  Small  v.  Railroad 
Co.,  60  Iowa,  338;  Wilson  v.  Railway  Co., 
67  Iowa,  509,  25  X.  W.  754;  McClean  v.  Rail- 
way Co.,  67  Iowa,  568,  25  N.  W.  782;  Dreher 
V.  Railroad  Co.,  59  Iowa,  589.  13  N.  W.  754; 
Pingery  v.  Bailway  Co.,  78  Iowa,  438,  43  N. 
W.  285;  Bell  v.  Railway  Co.,  74  Iowa,  343, 
37  N.  W,  708.  Ihe  reason  for  such  rule  is 
well  presented  in  the  case  of  Blesch  v.  Rail- 
way Co.,  48  Wis.  168,  188,  2  N.  W.  113.  And 
see  Shnno  v.  Bridge  Co.  (Pa.  Sup.)  42  Atl.  128. 
We  see  no  reason,  therefore,  why  the  incon- 
venience due  to  the  proximity  of  a  school 
house,  as  affecting  the  market  value  of  appel- 
lee's residence  property,  should  not  be  taken 
Into  account 

0.  Appellant  contends  that  in  estimating 
the  element  of  Inconvenience,  the  advantages 


resulting  from  the  proximity  of  a  school  build- 
ing should  also  be  considered,  and  that  al- 
though, by  the  constitution,  advantages  to 
the  landowner  are  not  to  be  taken  into  ac- 
count in  determining  the  amount  to  be  paid 
to  him  for  the  taking  of  his  land,  yet  that 
the  language  of  the  constitution  does  not  pre- 
clude the  consideration  of  advantages  as 
well  as  disadvantages  in  determining  the 
damages  to  be  allowed  bim  by  reason  of  con- 
sequential Injuries  due  to  the  proxlnaity  of 
the  public  improvement.  This  court  has, 
however,  as  we  understand  it  applied  the 
principle  that  benefits  shall  not  be  taken  Into 
account  to  all  cases  where  compensation  is 
to  be  made  for  taking  private  property  for 
public  use.  Britton  t.  Railroad  Co.,  59  Iowa, 
540,  13  N.  W.  710;  Frederick  v.  Shane.  32 
Iowa,  254;  Bland  t.  Hlzenbaugh,  39  Iowa. 
532. 

6.  Other  assignments  of  oror  by  appellant 
must  be  briefiy  noticed.  Exception  was  tak- 
en to  the  exclusion  of  the  valuation  of  the 
property  as  shown  by  the  return  thereof 
made  by  the  owner  to  the  assessor.  While 
the  assessor's  valuation  may  not  be  shown 
(Bherke  v.  Hecht  96  Iowa,  96,  64  N.  W.  652). 
It  seems  that  the  return  of  value  made  by 
the  property  owner  to  the  assessor  may  be 
proven  as  an  admission  by  him.  Railroad  Co. 
▼.  Smith,  89  Ala.  305,  7  South.  634;  Smith 
T.  Railroad  Co.,  141  Pa.  68,  21  AtL  606.  But 
the  record  does  not  show  what  value  appel- 
lee put  upon  the  property  In  bis  return  to  the 
assessor,  and  therefore  It  does  not  appear 
that  any  prejudice  has  resulted  from  the  ex- 
clusion of  the  evidence.  Complaint  is  made 
of  the  admission  of  evidence  as  to  what  other 
property  was  appraised  at  in  said  condemna- 
tion proceeding,  and  as  to  what  the  refer- 
ees took  into  account  in  fixing  the  damage  to 
appellee,  but  an  examination  of  the  record 
fails  to  show  the  errors  complained  of.  Xhe 
answers  of  the  witnesses  seem  'to  have  been 
with  reference  to  their  own  opinions  as  to 
the  value  of  the  property,  and  not  with  ref- 
erence to  the  appraisement  made.  The  rul- 
ing sustaining  objection  to  a  question  pro- 
pounded to  one  of  defendant's  witnesses  as 
to  what  the  half  lot  In  question  would  be 
worth  to  the  rest  of  appellee's  property  was 
proper.  Hartley  v.  Railroad  Co.,  85  Iowa, 
4.'5,  466,  52  N.  W.  352.  Another  witness  tes- 
tified as  to  what  bis  property  in  the  neigh- 
borhood sold  for,  and  then  waa  allowed  to 
state,  over  appellant's  objection,  the  value  of 
the  improvements  on  such  property.  We 
cannot  say  that  there  was  any  prejudice  to 
appellant,  for  what  he  said  as  to  the  value 
of  the  lot  and  the  value  of  the  improvements 
separately  corresponded  substantially  to  what 
he  had  already  testified  to  as  to  what  he  sold 
it  for. 

7.  The  court  rendered  Judgment  against  ap- 
pellant for  the  amount  of  app^ee's  damages 
as  assessed  by  the  Jury.  This  was  errone- 
ous. Hartley  v.  Railway  Co.,  85  Iowa,  456, 
460,  52  N.  W.  352.    In  this  respect  the  Judg- 
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ment  of  the  lower  court  Bhonid  be  modlfled, 
and  the  case  la  remanded  tor  that  purpose. 
Modlfled  and  affirmed. 


DOWNS  T.  DAVIS. 
{Supreme  Court  of  Iowa.    April  12,  1901.) 

ATTORNBTT  AND  CUBNT— CO-ATTORNEYS— RB- 
TAININO  FUNDS— JUDGMENT— MOTION. 

1.  Where  both  parties  were  employed  as  at- 
torneys tor  the  settlement  of  a  suit,  and  plain- 
tiff told  defendant  to  retain  his  portion  of  the 
fee  for  him,  the  relation  of  attorney  and  client 
was  not  thereby  created  between  them;  and 
on  defendant'a  collecting  the  fee,  and  refuung 
to  pay  oTer  any  amount  thereof  to  plaintiff, 
he  could  not  maintain  proceedings  under  Code, 
I  3826,  providing  that  a  judgment  may  be  ob- 
tained on  motion  by  a  client  againat  an  attor- 
ney for  money  collected. 

2.  Where  a  paper  filed  under  Oode,  i  3826, 
providing  that  judgment  may  be  obtained  on 
motion  by  a  client  against  an  attorney  for 
money  collected,  failed  to  show  that  the  rela- 
tion of  attorney  and  client  existed,  the  mere 
fact  that  it  stated  facts  entitling  the  plaintiff 
to  recover  in  an  ordinary  action  did  not  make 
It  Kood  against  a  demurrer. 

3.  Where  a  paper  filed  was  in  fact  but  a 
motion  for  judgment  under  Code,  |  3826,  pro- 
viding that  a  client  may  secure  judgment  on' 
motion  for  money  c()llected  and  retained  by  an 
attorney,  but  the  paper  did  not  show  that  the 
relation  of  attorney  and  client  existed,  it  was 
not  good  against  a  demurrer  merely  because  it 
was  designated  as  a  "petition." 

Appeal  from  district  court,  Mahaska  coua- 
ty;  John  T.  Scott,  Judge. 

In  the  petition  it  la  alleged  that  "your  peti- 
tioner asks  tor  a  summary  Judgment  and  or- 
der against  the  defendant  for  $103,  with  inter- 
est and  costs,  and  for  cause  thereof  says,"  In 
substance,  that  the  parties  are  attorneys  at 
law,  and  as  such  entered  Into  a  contract  with 
Mary  Knudsoa  to  commence  and  prosecute 
bastardy  proceedings  against  Joe  Crookbam, 
and  to  receive  for  their  services  40  per  cent  of 
the  amount  recovered  In  suit  or  by  compro- 
mise; that  they  brought  suit,  claiming  an 
attorney's  lien  in  the  original  notice,  and  in 
settlement  defendant  received  from  said  Joe 
$500,  of  which  he  paid  Mary  $290,  and  re- 
tained $210  as  attorney's  fees  of  these  par- 
ties; that  the  relation  of  attorney  and  client 
existed  between  them,  for  that  plaintiff  told 
defendant  >n  event  of  a  settlement,  "to  let 
plaintiff  know,  or  to  go  ahead  and  make 
settlement,  and  collect  plalntUTs  fees  for  the 
plaintiff,  and  pay  the  plaintiff  bis  share  of 
the  fees";  that  defendant  has  In  his  band 
$105  belonging  to  plaintiff,  and  It  is  prayed 
"that  the  plaintiff  have  Judgment  against 
the  defendant  for  the  sum  of  $106^  together 
with  interest  and  costs,  and  that  plaintiff 
have  an  order  against  the  defendant  requir- 
ing and  compelling  him  to  pay  the  sum,  and 
that  plaintiff  have  such  other  and  further 
-orders  In  the  premises  as  may  be  proper  and 
right."  To  this  petition  defendant  demurred 
on  these  grounds:  (1)  That  the  petition  fail- 
ed to  show  the  relation  of  attorney  and  cli- 
ent;   (2i  the  contract  with  Mary  Knudson 


was  champertons;  and  (3)  the  contract  was 
void  because  against  public  policy.  The  de- 
murrer was  sustained,  and,  as  the  plaintiff 
elected  to  stand  on  the  ruling,  the  petition 
was  dismissed,  and  he  appeals.    Affirmed. 

B.  W.  Preston,  for  appellant  Seevers  & 
Bryan,  for  appellee. 

LADD,  J.  According  to  the  allegations  of 
the  petition,  both  parties  were  employed  aa 
attorneys  by  Mary  Knudson.  She  was  their 
client  and  the  fee  stipulated  a  part  of  the 
amount  to  be  recovered.  The  defendant  in 
acting  under  her  instructions,  did  not  de- 
pend on  idalntiff's  anthorlty  to  settle;  and 
the  amount  paid  belonged  to  her,  subject  to 
the  lien,  if  any,  of  the  attorneys.  Plaintiff 
merely  told  his  associate  and  brother  attor- 
ney in  the  action  to  retain  his  share  of  the 
tee  for  him.  Nothing  else.  This  Involved 
no  contract  establishing  the  relation  of  attor- 
ney and  client  and  surely  such  a  thing  was 
not  thought  of.  At  the  most  they  bad  a 
Joint  Interest  in  the  remuneration  to  be  ob- 
tained for  services;  and  defendant,  in  re- 
taining the  plaintiers  portion  at  his  request, 
acted  merely  as  his  agent  He  was  called 
upon  for  a  friendly  act  in  no  way  involving 
the  rendition  of  any  service  peculiar  to  bis 
profession.  While  his  conduct  If  as  alleged, 
was  extremely  reprehensible.  It  was  not  di- 
rected towards  a  client;  and  for  this  reason 
the  remedy  by  summary  proceedings  contem- 
plated in  chapter  13,  tit  18,  of  the  Code  was 
not  available. 

2.  But  the  appellant  Insists  that  as  the 
facts  stated  were  sufficient  to  entitle  him  to 
recovery  In  an  ordinary  action,  the  demur- 
rer should  have  been  overruled.  Of  neces- 
sity, such  must  be  the  facts  In  every  appli- 
cation for  a  summary  order,  to  justify  com- 
pelling an  attorney  to  turn  over  money  un- 
lawfully detained  to  his  client.  The  purpose 
of  the  summary  proceeding  is  merely  to  af- 
ford a  speedier  and  possibly  a  more  adequate 
remedy  because  of  the  obligation  of  the  at- 
torney as  an  officer  of  the  court  As  point- 
edly said  In  Bank  v.  Todd,  52  N.  T.  489,  "The 
law  Is  not  guilty  of  the  absurdity  of  holding 
that,  after  a  client  has  spent  years  In  col- 
lecting through  his  attorney  a  lawful  de- 
mand, he  shall  be  put  to  spending  as  many 
more  to  collect  it  from  his  attorney,  and, 
if  that  attorney  should  not  pay,  then  try  the 
same  track  again."  The  ground  of  Juris- 
diction In  such  a  case  Is  the  misconduct  of 
the  officer,  and  It  should  be  exercised  witli 
sedulous  regard  for  the  rights  of  the  client 
on  the  one  hand,  and  the  attorney,  on  the 
other.  The  court  Is  simply  called  upon  to 
enforce  the  plain  duty  of  Its  officers,  and, 
without  the  aid  of  a  Jury  or  written  plead- 
ings, enter  Judgment  according  to  the  very 
right  of  the  matter.  Section  8830,  Code; 
State  V.  Morgan,  80  Iowa.  413,  45  N.  W. 
1070;  Bums  v.  Allen  (R.  I.)  2  Am.  St  Hep. 
844,  and  note  (s.  c.  23  Atl.  35);  In  re  ScheU, 
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OX.  Y.  App.)  27  N.  B.  857;  3  Am.  &  Eng.  Bnc 
Imw,  411.  Tbe  paper  filed  by  appellant  was 
denominated  "Petition  for  Order  and  Judg- 
ment." and  It  began  and  ended  with  a  prayer 
for  a  summary  order  and  Judgment.  That 
It  was  named  a  "petition"  cannot  affect  Ita 
real  character,  as  Indicated  by  tbe  allega- 
tions made  and  relief  sought  It  was  no 
more  and  nothing  less  than  a  motion  for  a 
summary  order  on  defendant,  as  an  attor- 
ney, under  section  3S26  of  the  Code,  though 
misnamed  as  above  stated.  Had  the  demur- 
rer been  overruled,  no  written  pleadlngfs 
would  have  been  required,  and  trial  to  the 
court  without  Jury  would  have  followed  as 
of  course.  It  needs  no  argument  to  show 
that  such  a  paper  ought  not  to  be  deemed 
a  motion  for  the  purpose  of  trial  and  relief, 
and  at  the  same  time  a  petition  with  respect 
to  tbe  ruling  on  a  demurrer.  The  filing  of  a 
demnner  did  not  alter  its  character  as  a 
motion,  and  we  know  of  no  rule  transposing 
it  into  a  petition  merely  because  it  contains 
material  enough  to  make  up  such  a  plead- 
ing.   The  ruling  was  right,  and  Is  affirmed. 


SPrrZER  et  al.  T.  RUN7AN,  Mayor,  et  aL 
(Supreme  Court  of  Iowa.    April  13,   1901.) 
RAILROADS— PUBLIC  AII>-DONATION  OF  LAND 
—MUNICIPAL    C0RP0RATI0NS-8TRBBTS— VA- 
CATION—STATUTES— PUBLIC  USS-CONTBACT 
— OBUOATION  OF  COUPANT. 

1.  Where  a  city  vacates  streets  for  the  pur- 
pose of  giving  the  laud  to  a  railroad  company 
for  depot  purposes,  in  consideration  of  the 
company's  aboliahing  certain  grade  crossings, 
the  action  of  the  city  is  not  invalid  because  no 
steps  were  taken  under  Code,  §§  88o,  886,  de- 
claring the  proper  proceedings  for  a  city  to  pur- 
sue to  condemn  ot  purchase  land  to  donate  to 
a  railroad  company;  the  city  having  ti>e  land 
alreadjr,  and  the  grant  being  made  for  a  con- 
sideration. 

2.  Where,  under  Code,  {  751,  authorizing 
citiee  and  towns  to  vacate  streets  and  alleys, 
a  city  vacates  certain  streets  and  alleys  for 
tbe  purpose  of  conveying  the  land  to  a  rail- 
road company  for  depot  purposes,  in  considera- 
tion of  the  company's  abolisning  certain  grade 
crossings  by  constructing  viaducts  and  sub- 
ways, the  action  of  the  city  will  not  be  dis- 
turbed; the  vacation  of  tbe  streets  being  osten- 
sibly for  the  public  good,  and  there  being  ntf 
fraud  charged. 

3.  Under  Code,  |  883,  declaring  that  a  dty 
shall  have  tbe  power  to  dispose  of  the  title  or 
interest  of  the  corporation  in  any  of  its  real 
estate  in  such  manner  as  the  council  shall 
direct,  where  a  dty,  by  ordinance,  has  vacated 
certain  streets,  it  has  power  to  grant  land  to 
a  railroad  company  for  depot  purposes  in  con- 
sideration of  the  company^s  doing  away  with 
certain  grade  crossings  by  putting  in  viaducts 
and  subways. 

4.  Where  a  <diy  vacated  streets  for  the  pur- 
pose of  granting  the  land  to  a  railroad  com- 
pany for  depot  purposes,  in  consideration  of 
the  company  putting  in  a  viaduct  at  a  certain 
street  crossing  and  a  subway  at  another,  and 
a  section  of  the  ordinance  of  vacation  declared 
that  the  railroad  was  granted  the  right  to 
maintain  the  viaduct,  a  contention  that  tbe  or- 
dinance did  not  obligate  the  railroad  company 
to  anything  was  without  merit,  since,  whatever 
construction  should  be  put  on  the  section,  it 
must  be  held  to  relate  only  to  the  viaduct,  and 


the  cHy  could  at  any  time  require  the  building 
of  tbe  same. 

Appeal  from  district  court,  Benton  coun- 
ty;  Obed  Caswell,  Judge. 

Plaintiffs  sued  out  of  tbe  district  court  a 
writ  of  certiorari  to  test  the  validity  ot  an 
ordinance  passed  by  the  city  council  of  the 
city  of  Vinton  whereby  certain  streets  and 
alleys  were  vacated,  and  the  land  copprlsed 
therein  granted  to  the  Burlington,  Cedar 
Rapids  &  Northern  Railway  Company  for 
depot  purposes.  The  district  court  dismissed 
the  petition  at  plaintiff's  costs,  and  they  ap- 
peal.    Affirmed. 

Jamison  &  Smyth,  for  appellants.  S.  K. 
Tracy  and  C.  Nichols,  for  appellees. 

WATERMAN,  J.  Defendant  Runyan  Is 
tbe  mayor,  and  the  otber  defendants  are 
the  coundlmen,  of  said  city.  On  March  30, 
1899,  such  council  unanimously  passed  an 
ordinance  vacating  certain  streets  and  alleyk 
upon  conditions  to  be  complied  with  by  the 
Burlington,  Cedar  Rapids  &  Northern  Rail- 
way Company,  which  will  be  further  men- 
tioned later  on,  and  granted  an  easement  in 
the  land  covered  thereby  to  said  railway 
company  for  depot  purposes.  Plaintiffs  are 
the  owners  of  real  estate  adjacent  to,  bat 
not  abutting  upon,  the  vacated  portion  of 
any  of  said  streets  or  alleys.  It  seems  the 
railway  line  Is,  and  has  for  some  time  been. 
In  operation  through  the  city  of  Vinton, 
crossing  a  number  of  streets  at  grade.  Tbe 
ordinance  purports  to  be  Inspired  by  a  de- 
sire to  provide  for  the  safety  and  conven- 
ience of  tbe  inhabitants  of  the  city.  It  is 
conditioned  upon  the  railway  constructing 
on  one  cross  street  a  viaduct  over  its  tracks, 
and  on  another  a  subway  beneath  the  same. 
Appellants  discuss  the  action  of  the  council 
on  the  theory  that  it  is  governed  by  sec- 
tions 885  and  886  of  the  Code,  and  com- 
plain that  there  was  no  petition  signed  by 
a  majority  of  the  resident  freehold  taxpay- 
ers of  the  city  requesting  such  action,  nor 
any  vote  of  the  taxpayers  in  favor  of  the 
same,  as  Is  -  required  by  the  last  of  these 
sections.  But  we  do  not  think  these  provi- 
sions have  any  application  to  a  state  of  facts 
such  as  is  presented  In  this  case.  They  re- 
late solely  to  the  right  of  cities  to  purchase 
land,  or  obtain  it  by  condemnation.  In  order 
to  donate  it  to  a  railway  for  depot  put^ 
poses.  Here  the  dty  does  not  have  to  ac- 
quire the  land.  It  already  owns  what  It  de- 
sires to  convey,  and  the  grant  is  made  for  a 
consideration.  The  terms  of  the  petition  and 
the  provisions  for  an  election,  as  contained 
in  section  886,  are  Inconsistent  with  tbe 
facts  presented  In  this  case,  and  cannot  ap- 
ply. We  must  look  further,  then,  for  the 
statutes  that  govern.  Section  751,  among 
otber  powers  given,  authorises  cities  and 
towns  to  vacate  streets  and  alleys.  It  is 
said  by  appellants  that  this  power  can  be 
exercised  only  for  some  public  purpose,  and 
that  the  purpose  here  Is  not  public.    WbUe 
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the  pinrer  to  vacate  Is  not  arbitrary,  and 
may  to  some  extent  be  controlled  by  the 
courts,  the  cases  are  exceptional  where  aach 
Interference  Is  authorized.  McLachlan  ▼. 
Town  of  Gray,  106  Iowa,  289,  74  N.  W.  773. 
See,  also,  2  Dill.  Man.  Corp.  666.  We  have 
held  that  a  city  council  may  divert  the 
ground  covered  by  an  alley  which  Is  vacat- 
ed from  public  to  private  use  by  granting  it 
to  an  Individual.  Dempsey  v.  City  of  Bur- 
lington, 66  Iowa,  687,  24  N.  W.  508.  Like- 
wise, that  a  dty  may  vacate  an  alley  for  the 
purpose  of  allowing  It  to  be  devoted  to  pri- 
vate use.  Oity  of  Marshalltown  v.  Forney, 
61  Iowa.  57S,  16  N.  W.  740.  We  «0  not  feel 
called  upon  here  to  go  to  the  extent  of  the 
doctrine  announced  in  these  cases  in  order  to 
dedd^  the  issues  before  us.  Ostensibly,  the 
vacation  and  conveyance  of  tne  streets  and 
alleys  in  question  was  for  the  public  good. 
Where  no  fraud  is  charged,  the  determina- 
tion of  such  a  question  Is  within  the  discre- 
tion of  the  council,  and  not  sabject  to  con- 
trol by  the  courts.  As  to  what  Is  a  discre- 
tionary power,  see  1  Dill.  Mun.  Corp.  {  98. 
In  matters  discretionary,  mandamus  will 
not  He.  2  Dm.  Mun.  Corp.  f  832.  Nor  can 
damages  be  recovered  tar  a  faulty  exercise 
thereof.  Id.  1 949.  It  is  said  in  this  last  sec- 
tion, "Snch  powers  are  conferred,  to'  be  ex- 
ercised or  not  as  the  public  Interest  Is  deem- 
ed to  require;  and  there  Is  no  implied  lia- 
bility for  deciding  either  that  the  public  In- 
terest does  not  require  action,  or  that  It 
requires  action  In  a  particular  way."  In 
Brewster  v.  City  of  Davenport,  51  Iowa, 
427,  1  K.  W.  787,  the  council  of  defendant 
city  bad  ordered  the  building  of  a  sidewalk; 
and  this  court  refused  to  hear  the  ownor  of 
the  property  on  the  question  of  whether  such 
walk  was  necessary,  saying:  "Except  for 
the  want  of  authority  or  for  fraud,  the  court 
cannot  Interfere  in  the  exercise  of  lawful 
municipal  authority.  It  is  made  the  duty 
of  the  council  to  determine  whether  an  im- 
provement of  this  character  Is  demanded  by 
the  public  With  their  determination,  when 
fairly  made.  In  the  exercise  of  competent  au- 
thority, we  cannot  Interfere."  See,  also, 
Moses  V.  Bisdon,  46  Iowa,  251;  State  v. 
City  of  Lyons,  SI  Iowa,  432.  If,  then,  we 
must  accept  as  valid  the  vacation  of  these 
streets  and  alleys,  the  only  question  remain- 
ing Is  the  right  of  the  city  to  grant  the  land 
they  covered  to  the  railway  company.  Sec- 
tion 883  of  the  Code  settles  this  matter  In 
defendants'  favor.  It  la  therein  provided 
that  cities  "shall  have  power  also  to  dispose 
of  the  title  or  Interest  of  such  corporation 
In  any  real  estate  •  *  •  owned  or  held  by 
It,  including  any  street  or  portion  thereof, 
vacated  or  discontinued,  however  acquired 
or  held,  hi  such  manner  and  upon  such  terms 
as  the  council  shall  direct." 

2.  But  it  Is  urged  that  the  railway  com- 
pany Is  not  bound  to  anything  under  the 
terms  of  the  ordinance.  If  this  Is  a  proper 
subject  of  inquiry,— which  we  do  not  decide^ 


—we  must  My  we  think  conasel  in  error. 
The  ordinance  recites  that  the  railway  la  to 
erect  a  depot  and  build  a  viaduct  and  sub- 
way, as  already  stated.  Section  10  then  pro- 
vides that  the  ordinance  is  passed  on  these 
express  conditions,  and  tt  shall  be  of  no  ef- 
fect unless  they  are  fully  compiled  with. 
Section  11  provides  for  its  going  into  force 
upon  its  written  acceptance  by  the  railway 
company.  This  acceptance  has  been  pre- 
pared, but,  it  seems,  has  not  been  filed;  but 
the  parties  treat  the  ordinance  as  effective, 
and  we  have  done  the  same.  If  the  accept- 
ance Is  not  filed,  there  is  certainly  no  ground 
of  complaint  on  plalntlfCs'  part.  The  claim 
that  the  railway  company  is  obligated  to 
nothing  rests  upon  or  grows  out  of  section 
1  of  the  ordinance,  which  Is  as  follows: 
"Section  1.  That  the  Burlington,  Cedar  Rap- 
ids &  Northern  Railway  Company,  Its  suc- 
cessors and  assigns,  is  hereby  granted  the 
right  to  erect  and  maintain,  at  the  inter- 
section of  Jay  and  Railroad  streets  in  the 
dty  of  Vinton,  Iowa,  a  viaduct  together 
with  all  necessary  approaches,  for  the  ac- 
commodation of  the  public  to  use  on  said 
Jay  street  Plans  and  specifications  for 
same  to  be  submitted  to  the  dty  council,  and 
said  viaduct  not  to  be  constructed  until  the 
city  council  shall  approve  of  same;  that  a 
failure  to  agree  upon  the  plans  and  speclfi- 
cHtlons  for  said  viaduct  shall  not  affect  the 
operation  of  this  ordinance,  only  so  far  as 
this  section  is  concerned;  and  provided  that 
said  railway  company  shall  hold  the  city 
free  and  harmless  from  all  damages  on  ac- 
count of  the  erection  and  maintenance  there- 
of, and  shall  keep  the  same  in  good  and 
safe  repair."  Whatever  construction  Is  put 
upon  this  section,  it  must  be  held  to  relate 
only  to  the  viaduct  The  obligation  to  erect 
the  depot  and  build  the  subway  remains 
fixed  and  certain.  But  we  think  this  con- 
dition Is  not  one  of  release  of  the  railway 
company.  Both  parties  are  Impliedly  requir- 
ed to  act  In  good  faith,  and,  so  acting.  It  is 
apparent  the  city  can  at  any  time  it  sees 
fit  require  the  building  of  the  viaduct.  Ttte 
action  of  the  trial  court  was  correct  And  its 
judgment  Is  affirmed. 


LANDT  V.  REMI^T,  Judge. 

(Supreme  Court  of  Iowa.     April  12,  1901.) 

INTOXICATING    LIQUORS— INJUNCTION— MULCT 

LAW. 

1.  Where  plaintiff  was  served  with  notice  of 
an  application  In  vacation  time  to  modify  an 
order  of  injunction,  and  appeared  and  resisted, 
he  thereby  consents  to  uie  authority  of  the 
court  to  modify  the  order  in  vacation,  and  can- 
not afterwards  raise  that  question. 

2.  Where  contempt  proceedings  were  insti- 
tuted againxt  defendant  fpr  selling  liquor  in 
violation  of  an  order  enjoming  sales  contrary 
to  law,  the  defense  that  such  subsequent  sales 
were  under  the  mnlct  law  conld  not  be  snstain- 
ed  on  proof  that  sales  were  made  prior  to  a 
compliance  with  Code,  §  244S,  requinng  the  fil- 
ing of  the  consent  of  adjoining  property  owi^ 
•ra. 
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Appeal  from  district  court.  Cedar  connty. 

On  the  14th  day  of  November,  1899,  an 
Injunction  issued  from  the  district  court  of 
Cedar  county  restraining  L.  S.  and  F.  D. 
McGonkle  from  selling  intoxicating  liquors 
in  ylolatlon  of  law,  and  restraining  John 
Lower  from  leasing  a  certain  building  for 
the  sale  of  intoxicating  liquors  therein.  Jan- 
uary 8,  1900,  the  restraining  order  as  to 
Lower  was  modified  by  the  judge  In  vacation, 
permitting  the  use  of  the  premises  for  the 
sale  of  Intoxicating  liquors  under  the  pro- 
vtslons  of  the  mulct  law.  On  the  11th  of 
January,  1900,  the  said  McConkies  opened 
a  saloon  in  the  building  in  question,  and 
commenced  the  sale  of  Intoxicating  liquors 
therein,  and  claimed  that  before  so  doing 
they  had  complied  with  the  provisions  of 
the  mulct  law  then  in  force  in  Tipton  and 
Cedar  county,  and  were  selling  lawfully.  On 
the  5th  day  of  February,  1900,  the  plaintiff 
filed  in  the  district  court  an  information 
charg^lng  the  McConkies  and  Lower  with  a 
violation  of  the  injunction  and  asking  that 
they  be  punished  therefor.  Afterwards,  up- 
on a  trial  of  the  contempt  proceeding  before 
Judge  Remley,  the  defendants  were  dischar- 
ged. This  Is  a  certiorari  to  determine  the 
legality  of  the  court's  action  therein^  An- 
nulled. 

Isaac  Landt,  in  pro.  per.  T.  B.  Hanley 
and  Wright  &  Wright,  for  defendant. 

SHERWIN,  J.  When  the  Injunction  was 
granted,  the  defendants  supposed  the  mulct 
law  was  In  force  In  Tipton;  but  the  court 
bdd  that  it  was  not,  and  that  sales  of  In- 
toxicating liquor  made  by  the  McConkies 
were  illegal.  Afterwards,  and  before  the  at- 
tempted modification  of  the  order,  the  mulct 
law  became  operative  in  Tipton,  and  the  de- 
fendants McGonkle  paid  the  required  tax, 
and  had  authority  from  the  city  council  to 
sell  Intoxicating  liquor  under  the  law.  It 
is  contended  that  the  judge  had  no  authority 
to  modify  the  Injunction  order  as  to  the  use 
of  the  premises  in  vacation.  This,  we  think, 
would  be  true  as  an  abstract  proposition, 
but  in  this  case  the  plaintiff,  after  service 
of  notice  of  the  application  to  modify  the 
order,  appeared,  and  resisted  it;  not,  how- 
ever, on  the  ground  of  want  of  jurisdiction, 
as  this  question  does  not  seem  to  have  been 
raised.  We  see  no  reason  why  the  plain- 
tiff might  not  have  consented  to  the  modifi- 
cation of  this  order  in  vacation,  and  believe 
his  appearance  and  submission  of  the  ques- 
tion to  the  judge  on  its  merits  should  be  held 
to  show  his  consent  thereto.  Myers  v.  Funk, 
51  Iowa,  02,  50  N.  W.  72;  Babcock  v.  Wolf, 
70  Iowa,  676,  28  N.  W.  490;  12  Enc.  PI.  & 
Prac.  p.  129.  The  defendants  McOonkle  were 
enjoined  from  continuing  the  sale  of  liquors 
contrary  to  law.  This  Is  all  the  statute  un- 
der whlrh  the  Injunction  issued  provides  for. 
By  complying  with  the  mulct  law  then  in 
force  in  Tipton,  they  might  lawfully  sell 


Intoxicating  liquor;  and.  If  they  did  no  more 
than  this,  they  would  not  be  guilty  of  con- 
tempt, for  there  would  be  no  violation  of  the 
injunction.  But,  on  the  other  hand,  if  they 
made  sales  in  violation  of  law,  or  If  they 
made  sales  before  complying  fully  with  the 
terms  of  the  law  which  they  plead  as  a  bar, 
they  would  be  guilty  of  a  violation  of  the 
injunction,  and  hence  guilty  of  contempl. 
Hawks  T.  Fellows,  108  Iowa,  133,  78  N.  Vf. 
812.  The  court  below  found  against  the 
claim  of  the  plaintiff  that  the  defendant;' 
place  of  business  did  not  comply  with  the 
law,  and  that  their  sales  were  in  vlolatiou 
thereof,  o»  account  of  the  parties  who  bought, 
and  with  this  finding  we  are  disposed  to 
concur.  The  record  shows  conclusively, 
however,  that  sales  began  on  the  -lltb  of 
January,  1900,  and  that  the  statement  of 
consent  of  adjoining  property  owners  was 
not  filed,  as  required  by  Code,  {  2448,  until 
January  20,  1900.  The  provisions  of  the 
mulct  law  can  be  Interposed  as  a  successful 
bar  to  a  prosecution  under  the  prohibitory 
law  only  when  it  is  shown  by  the  defendant 
that  he  has  brought  himself  within  those 
provisions.  State  v.  Van  Vllet  (Iowa)  61  N. 
W.  241.  The  filing  of  this  statement  of  con- 
sent is  a  condition  precedent  to  doing  busi- 
ness. It  Is  as  strictly  required  by  the  stat- 
ute as  is  the  statement  of  consent  filed  with 
the  county  auditor  and  the  resolution  of  the 
city  council,  and,  until  it  was  filed  as  re- 
quired by  the  law.  the  defendants  acquired 
no  right  to  the  protection  of  the  law  in- 
voked. See  State  v.  Oreenway  (Iowa)  61 
N.  W.  239.  It  follows,  therefore,  that  the 
sales  concededly  made  between  the  lltb  and 
20th  of  January  were  illegal,  and  constitnted 
a  violation  of  the  injunction.  The  finding 
of  the  district  court  Is  annulled,  and  the  case 
remanded  for  further  action  in  harmony 
with  this  opinion.    Annulled. 


OSBORNE  V.  VAN  DYKE. 

(Supreme  Court  of  Iowa.     April  12,  1901.) 

NBOUQENCE— UNLAWFUL  ACT— INJURIES— IN- 

TERVENINO  CAUSE— EXCUSE. 

1.  Plaintiff,  an  employe  of  deftendant,  was 
holding  a  horse  while  defendant  applied  some 
medicine  to  its  neck.  The  horse  jumped,  and 
defendant  began  l>eating  it  with  a  heavy  stick 
with  a  nail  drawn  through  it,  and,  by  reason 
of  defendant's  foot  slipping,  he  unintentionally 
hit  plaintiff  on  the  noee.  causing  injury.  Held, 
that  an  instruction  that  defendant  would  not 
be  liable  if  in  heating  the  horse  he  exercised  rea- 
sonahie  care  to  avoid  striking  plaintiff,  and  the 
blow  which  Inflicted  the  injury  was  caused  by 
an  accidental  slip,  waa  erroneous,  since  the 
slipping  of  defendant's  foot,  being  the  conse- 
quence of  his  own  wrongful  act,  was  not  an 
ezcuKc  for  the  Injury. 

2.  Code,  §  4969,  imposes  a  penalty  for  crnelty 
to  animals.  Defendant  was  engaged  in  beating 
a  horse  with  a  heavy  stick  with  a  nail  through 
it,  and,  by  reason  of  defendant's  foot  Biippin?, 
he  uuintentionally  hit  plaintiff  on  the  nor^tr, 
causing  injury.  Held,  that  a  charge  that  it 
was  not  material  for  the  jury  to  find  whether 
or  not  the  act  of  defendant  in  striking  the 
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horse  was  unlawful  was  erroneous,  since,  if  the 
act  was  unlawful,  defendant  was  liable  (or  all 
the  damages  which  naturally  resulted  there- 
from. 

Appeal  from  district  court,  Lucas  county; 
T.  M.  Fee,  Judge. 

Action  to  recover  damages  for  personal  In- 
juries Inflicted  through  the  negligence  ot  de- 
fendant There  was  a  jury  trial,  which  re- 
sulted in  a  verdict  in  defendant's  favor. 
From  a  Judgment  rendered  thereon  assess- 
ing the  costs  of  the  action  to  plaintiff,  he 
appeals.    Reversed. 

Dungan  &  Bartholomew,  for  appellant. 
Stuart  &  Stuart,  for  appellee. 

WATERMAN,  3.  Plaintiff  was  in  the 
employ  of  defendant,  and,  among  other  du- 
ties, had  the  care  of  several  horses.  On  the 
occasion  Is  question,  as  plaintiff  was  lead- 
ing into  a  shed  with  a  halter  one  of  the 
horses,  defendant  stopped  him,  and  under- 
took to  apply  a  wash  to  a  galled  place  on 
the  animal's  neck.  The  horse  was  nervous 
and  restless,  and  would  not  stand,  so  a 
twitch  was  put  on  him,  and  plaintiff  held 
this  with  the  halter  while  the  wash  was 
applied.  After  the  twitch  was  removed,  de- 
fendant noticed  another  bruised  spot  on  the 
animal's  shoulder,  and  he  attempted,  with- 
out replacing  the  twitch,  to  wash  this.  The 
horse  Jumped  aside,  and  struck  defendant, 
throwing  upon  his  clothes  the  medicine, 
which  he  had  in  a  tin  can  in  bis  hand. 
This  angered  defendant,  who  seized  the 
twitch,  the  handle  of  which  was  a  heavy 
stick  with  a  nail  In  the  end,  and  began  vio- 
lently and  brutally  beating  the  horse,  which 
struggled  to  escape.  Plaintiff  tried,  without 
avail,  to  Induce  defendant  to  desist  Final- 
ly, a  blow  aimed  missed  the  horse  because 
of  a  slip  by  defendant,  and  plaintiff  was 
struck  in  the  face,  breaking  the  bones  of  his 
nose  and  otherwise  injuring  him.  There  was 
no  evidence  tending  to  show  that  the  blow 
so  struck  was  intentional.  The  court  sub- 
mitted the  case  to  the  Jury  on  the  theory 
of  defendant's  negligence,  instructing  them 
that  defendant  would  not  be  liable  if  in  beat- 
ing the  horse  he  exercised  reasonable  care 
to  avoid  striking  plaintiff,  and  the  blow 
which  Inflicted  the  injury  was  caused  by  an 
accidental  slip,  for  which  defendant  was  not 
to  blame;  and  the  Jury  was  further  told, 
In  effect,  this  would  be  so  even  if  defend- 
ant in  beating  the  horse,  was  guilty  of  an 
unlawful  act 

We  think  the  instructions  omit  one  essen- 
tial fact  viz.:  Was  It  negligence  for  defend- 
ant to  strike  the  horse  in  the  manner  he  did 
and  under  the  circumstances  existing  at  the 
time?  If  it  was,  he  Is  liable  for  the  natural 
and  probable  consequences  of  his  act,  even 
though  the  precise  result  which  followed 
may  not  have  been  anticipated.  Doyle  v. 
Railway  Co.,  77  Iowa,  607-6iO,  42  N.  W. 
555,  4  L.  B.  A.  420.  An  "accident"  may  be 
defined  as  an  event  happening  unexpectedly 
86  N.W.-60 


and  without  fault  Leame  v.  Bray,  8  East 
593.  Now,  it  cannot  be  said  that  defendant 
was  without  fault  for  the  slip  of  the  foot 
which  he  urges  in  excuse.  If  It  grew  out  of 
or  resulted  from  his  negligent  act.  There 
was  evidence  tending  to  show  that  defend- 
ant In  brutally  beating  the  horse  while 
pUIntiff  was  holding  it  did  so  for  no  other 
purpose  than  to  vent  his  rage  by  inflicting 
physical  pain  on  the  object  of  his  fury.  The 
slip  of  the  foot  that  caused  the  blow  to  go 
amiss  cannot,  if  this  state  of  facts  is  true, 
be  said  to  have  been  without  plaintiff's  fault. 
He  could  not  reasonably  have  supposed  the 
horse  would  stand  quietly  and  receive  the 
punishment  administered.  If,  then,  he  was 
negligent  in  striking  the  animal  as  he  did,  he 
cannot  escape  because  some  Intervening 
cause,  growing  out  of  his  wrong,  aided  in 
producing  the  result  of  which  complaint  is 
made.  Gould  v.  Schermer,  101  Iowa,  683, 
70  N.  W.  C07. 

The  case  at  bar  Is  stronger  in  its  facts 
than  the  one  cited,  for  here  there  is  evidence 
tending  to  show  the  claimed  intervening 
cause  was  brought  about  by  defendant's 
wrongful  act  But  if  it  can  be  said  the 
sixth  instruction  given  by  the  court  submit- 
ted to  the  jury  the  question  of  whether  de- 
fendant was  negligent  as  matter  of  fact  In 
striking  the  horse,  though  we  must  say  we 
are  not  Inclined  to  give  It  that  construction, 
there  Is  still  another  point  to  be  considered. 

2.  In  the  ninth  paragraph  of  the  court's 
charge,  the  jury  were  told:  "It  is  not  ma- 
terial or  necessary  for  you  to  flnd  whether 
or  not  the  act  of  defendant  in  whipping  or 
striking  bis  horse  was  unlawful."  It  was 
claimed  on  behalf  of  appellant  thtit,  If  de- 
fendant was  engaged  in  the  doing  of  an  un- 
lawful act  which  resulted  in  Injury  to  plain- 
tiff, such  conduct  would  be  negligence  as 
matter  of  law.  There  was  evidence  going  to 
show  that  defendant  was  guilty  of  a  viola- 
tion of  section  4969  of  the  Code,  which  Im- 
poses a  penalty  for  cruelty  to  animals.  "The 
general  rule  of  law  Is  that  whoever  does  an 
Illegal  or  wrongful  act  is  answerable  for 
all  the  consequences  that  ensue  In  the-  or- 
dinary and  natural  course  of  events."  1 
Add.  Torts,  7.  In  Messenger  v.  Pate,  42 
Iowa,  443,  defendant  was  sued  for  an  Injury 
caused  by  the  unboxed  tumbling  rod  of  a 
threshing  machine.  The  statute  made  It  a 
misdemeanor  to  operate  a  machine  with  such 
rods  unboxed.  This  court  announced  the  fol- 
lowing rule  of  law  In  that  case:  "We  con- 
cur In  the  general  proposition  that  when- 
ever an  act  is  enjoined  or  prohibited  by  law, 
and  the  violation  of  the  statute  Is  made  a 
misdemeanor,  any  injury  to  the  person  of 
another,  caused  by  such  violation.  Is  the 
subject  of  an  action;  and  It  Is  sufficient  to 
allege  the  violation  of  the  law  as  the  basis 
of  the  right  to  recover,  and  as  constituting 
the  negligence  complained  of."  So,  likewise. 
It  is  held  that,  where  one  is  unlawfully  car- 
rying a  loaded  revolver,  he  is  liable  for  In- 
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juries  done  another  by  its  discharge,  al- 
though the  person  Injured  assented  to  the 
revolver  being  carried.  Evans  v.  Walte 
(Wis.)  53  N.  W.  445.  See,  also,  Welck  v. 
I^ander,  75  III.  93;  Salisbury  v.  Herchen- 
roder,  106  Mass.  459;  Conn  t.  May,  3(5  Iowa, 
244.  If  the  defendant  was  doing  an  unlaw- 
ful act  in  beating  the  horse,  he  is  liable  for 
damages  caused  thereby,  and  the  subsequent 
accidental  slip  would  not  shield  him,  for  the 
reasons  already  stated.  The  well-known 
"Squib  Case"  is  a  leading  authority  illus- 
trative of  the  principle  that  one  who  wrong- 
fully sets  in  motion  a  force  by  which 
another  is  injured  is  liable,  although  an  in- 
tervening agency,  not  in  itself  wrongful,  aid- 
ed in  producing  the  result.  Scott  v.  Shep- 
herd, 2  W.  Bl.  882,  1  Smith,  Lead.  Cas.  797. 
We  do  not  regard  the  case  of  Tingle  v.  Rail- 
road Co.,  60  Iowa,  333,  14  N.  W.  320,  cited 
by  appellee,  as  In  conflict  with  the  views 
here  expressed.  In  that  case  the  unlawful 
act  (operating  a  train  on  Sunday)  was  a  con- 
dition, but  not  a  cause,  of  the  injury  done. 
For  the  reasons  given,  the  case  must  go 
back  for  a  new  trial.    Reversed. 


In  re  HARKER'S  ESTATE. 

SAYER  T.  BARKER  et  al. 

(Snpreme  Court  of  Iowa.     April  13,  1001.) 

INFANTS-CONTRACTS-BXECCTION  BY  GUARD- 
IAN—APPROVAXi  OP  COURT— CONSIDERATION 
—SUFFICIENCY— FAILURE— EFFECT  —  FRAUD 
—ALLEGATION. 

1.  Where  a  contract  was  signed  for  a  minor 
by  ber  guardian  under  direction  of  the  probate 
court,  on  attaining  her  majority  the  minor  can- 
not claim  that  the  contract  is  not  binding  on 
her  because  she  was  a  minor  when  it  was  ex- 
ecuted. 

2.  Where  the  widow  of  a  testator  contracted 
with  residuary  beneficiaries  to  convey  to  such 
widow  all  their  interest  in  the  estate  in  consid- 
eration of  a  certain  amount  in  casti,  her  relin- 
quishment of  allowance  for  support,  and  her 
agreeing  to  pay  a  certain  bequest  and  the  debts 
and  expenses  of  administration,  and  to  carry 
out  the  provision  of  the  will  directing  the  erec- 
tion of  certain  buildings,  etc.,  the  income  from 
which  was  to  be  devoted  to  charity,  the  obliga- 
tions assumed  by  the  widow  constituted  a  suffi- 
cient consideration  for  the  agreement;  the  debts 
not  being  ascertained,  and  the  value  of  the  es- 
tate being  undetermined,  though  appraised,  and 
consisting  principally  of  real  estate  and  bank 
stock,  which  was  to  be  converted  Into  cash. 

3.  Where  residuary  beneficiaries  of  a  will 
conveyed  their  interest  in  the  estate  to  the 
widow  in  consideration  of  a  certain  amount 
in  cash,  and  of  her  carrying  out  the  provision 
of  the  will  by  which  a  certain  amount  was  au- 
thorized to  be  expended  in  the  erection  of  a 
monnmont.  failure  to  expend  the  amount  au- 
thorized did  not  constitute  a  failure  of  consid- 
eration for  the  agreement,  entitling  a  bene- 
ficiary to  rescind  the  contract  and  claim  her 
share  under  the  will;  it  not  appearing  that  the 
monument  erected  was  not  such  as  the  will  con- 
templated, since  the  snm  named  therein  was 
merely  by  way  of  limitation. 

4.  Where  residuary  beneficiaries  of  a  will 
conveyed  their  interest  in  the  estate  to  the  wid- 
ow in  consideration  of  a  certain  amount  in  fash 
and  her  agreement  to  erect  a  certain  building 
directed  by  the  will,  the  failure  of  the  widow 


to  erect  such  building  was  not  a  failure  or 
partial  failure  of  consideration  for  the  con- 
tract, such  as  to  entitle  a  beneficiary  to  avoid 
it  and  claim  her  share  nnder  the  will;  it  not 
appearing  that  the  widow  would  not  erect  it.  no 
time  being  fixed  therefor,  and  no  demand  that 
she  do  so  having  been  made. 

5.  An  allegation  that  a  party  to  a  contract 
did  not  Intend  to  carry  it  out,  without  the 
statement  of  any  facts  whatever  establishing 
such  intent,  except  the  ultimate  failure  to  per- 
form the  agreement,  Is  not  a  sufficient  charge 
of  fraud,  since  such  failure  is  not  evidence  of 
fraud  in  the  inception  of  the  contract. 

Appeal  from  district  court,  O'Brien  coun- 
ty: William  Hutchinson,  Jndge. 

On  an  application  of  the  executors  of  the 
will  of  William  Harker,  deceased,  for  ap- 
proval of  final  report  and  for  discharge,  Dora 
B.  Sayer,  one  of  the  beneficiaries  under  the 
will,  filed  objections,  which  on  motion  to 
strike  were  held  Insufficient,  and  the  appli- 
cation for  approval  of  report  and  final  dis- 
charge was  granted.  Dora  B.  Sayer  appeals. 
Affirmed. 

J.  S.  Dewell,  for  appellant  Boles  &  Roth, 
for  appellees. 

McCLAIN,  J.  Appellant's  objections  to 
the  application  of  the  executors  for  approval 
of  final  report  and  for  discharge  took  the 
form  of  a  statement  of  grounds  on  which  it 
was  alleged  the  executors  had  misapplied  the 
property  of  the  estate  and  had  not  made 
proper  distribution  thereof,  by  reason  of 
which  appellant  had  failed  to  receive  the 
share  to  which  she  was  entitled  under  the 
will,  and  affirmative  relief  was  asked.  The 
motion  to  strike  was  treated  as  a  demurrer, 
and  we  are  therefore  in  a  situation  to  as- 
sume the  truth  of  all  the  material  allegations 
made  by  her  as  fnlly  as  though  the  facts 
stated  by  her  were  otherwise  shown.  It  ap- 
pears that  William  Harker  died  May  26, 
1885,  leaving  a  will,  which  was  duly  probated 
on  July  6th,  by  which  his  widow,  Elizabeth, 
and  the  other  persons  named  as  defendants 
In  this  action  were  named  executors  of  his 
estate,  and  they  were  appointed  accordingly. 
By  the  terms  of  the  will,  the  widow  was  to 
have  the  homestead  and  all  property  of  every 
kind  used  on  or  connected  with  it,  and  $40.- 
000  in  money.  Five  thousand  dollars  was  be- 
queathed to  a  nephew.  The  expenditure  of 
$5,000  for  a  monument  for  testator,  and  for 
his  widow  when  she  should  die,  was  authoriz- 
ed. Three  person  were  named  as  trustees,  to 
whom  the  sum  of  $10,000  was  to  be  paid, 
ont  of  which  to  buy  a  suitable  lot,  and  with 
which  to  erect  thereon  a  building  of  two 
stories,  to  be  occupied  below  for  storerooms 
and  above  as  an  opera  house,  to  remain  un- 
der the  charge  and  control  of  the  three  per- 
sons named  and  their  successors;  the  pro- 
ceeds of  the  rentals  thereof  to  be  used  for 
expenses  and  repairs,  and  beyond  that  ex- 
pended in  charity,  as  the  trustees  should 
think  best.  Further,  the  conversion  of  the 
entire  estate  into  money  was  directed,  and  it 
was  provided  that,  after  carrying  out  the 
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directions  specified,  the  balance  of  the  estate 
should  be  distributed  to  the  brothers  and  sis- 
ters of  testator,  or,  in  the  event  of  the  death 
of  any  of  them,  then  to  their  Issue,  in  equal 
portions.  An  appraisement  of  the  estate  filed 
September  28. 1895,  showed  real  estate  of  the 
value  of  $28,070,  and  personal  property  (prin- 
cipally bank  stock)  to  the  value  of  $77,967. 
The  homestead  Included  in  the  valuation  of 
the  real  estate  was  appraised  at  $1,600.  On 
October  8th  the  widow  entered  Into  an  agree- 
ment with  those  entitled  to  share  as  bene- 
ficiaries in  the  distribution  of  the  estate  by 
which,  in  consideration  of  the  sum  of  $30,000 
to  be  paid  ratably  to  those  beneficiaries  who 
were  entitled  to  share  In  the  general  distri- 
bntion  of  the  estate,  and  the  agreement  on 
her  part  to  erect  the  monument  and  the 
opera-house  building,  and  pay  the  bequest  to 
the  nephew  and  the  debts  of  the  estate  and 
costs  of  administration,  and  the  relinquish- 
ment of  any  claim  of  allowance  for  support, 
the  said  beneficiaries  sold,  assigned,  and 
transferred  onto  the  widow,  each  of  them, 
all  his  right,  title,  and  interest  in  and  to 
said  estate.  The  object  of  the  agreement 
was  specified  to  be  "to  settle  all  disputes 
which  may  arise  under  said  last  will  and  tes- 
tament of  said  Wm.  Barker,  and  to  settle 
with  his  heirs,  as  provided  for  by  him  In 
said  win,  for  their  distributive  shares  In  bis 
estate  under  said  will."  This  contract  was 
signed  by  the  widow  and  by  all  the  adult 
beneficiaries.  Some  of  the  beneficiaries  be- 
ing minors,  an  application  was  made  in  va- 
cation to  the  judge  of  the  district  court  by 
the  guardian  of  said  minors  for  authority  to 
sign  this  contract  in  their  behalf,  in  which 
application  the  terms  of  the  contract  and  of 
the  will  were  set  out;  and  the  guardian  was 
thereupon  authorized  and  empowered  to  sign 
for  and  in  behalf  of  said  minors,  and  to 
accept  from  the  widow  the  amount  to  which 
said  minors  would  be  entitled  under  the 
agreement  in  full  of  all  right,  title,  and  in- 
terest of  the  said  minors,  and  each  of  them, 
in  and  to  said  estate  und'er  and  by  virtue  of 
the  will.  Appellant  was  one  of  the  minors 
referred  to,  and  her  share  was  receipted  for 
by  the  guardian,  who  was  also  one  of  the 
executors,  and  has  been  duly  paid  to  her  on 
her  attaining  majority.  Appellant  became  of 
age  In  October,  1898.  The  final  report  and 
applicatioa  for  discharge  were  made  by  the 
executors  In  April,  1899.  The  report  showed 
the  transfer  to  the  widow,  in  alleged  pur- 
suance of  the  terms  of  the  agreement  of  all 
re'al  estate,  valued  at  $27,352,  including  the 
homestead,  and  all  of  the  personalty,  valued 
at  $52,898.  In  May  foUowing,  appellant  filed 
her  objections  and  application  for  affirmative 
relief,  as  already  Indicated.  She  asked  that 
the  property  be  reappraised,  alleging  that  It 
had  increased  considerably  in  value  subse- 
quent to  the  appraisement,  and  asked  that 
sale  thereof  be  made,  and  that  her  share  un- 
der the  terms  of  the  will  be  set  off  to  her, 
without  regard  to  the  agreement,  omtending 


that  such  agreement  was  invalid  because 
without  consideration  In  any  benejQt  to  the 
beneficiaries  or  detriment  of  the  widow,  and 
because  procured  by  fraud,  and,  further,  be- 
cause the  appellant  was  a  minor  at  the  time 
the  contract  was  approved.  For  the  purpose 
of  showing  failure  of  consideration  and  fraud 
in  connection  with  the  agreement,  appellant 
alleges  that  the  widow  has  erected  a  monu- 
ment at  much  less  expense  than  was  con- 
templated in  the  agreement,  and  has  entire- 
ly failed  and  refused  to  carry  out  the  pro- 
visions of  the  agreement  with  reference  to 
the  erection  of  the  opera  house.  As  bearing 
on  the  effect  of  this  contract,  it  is  proper 
to  refer  to  the  fact  that  in  a  contest  arising 
since  its  execution  the  provision  of  the  will 
for  the  erection  of  the  opera  house  has  been 
held  Invalid. 

It  appears  from  the  foregoing  statement  of 
the  contention  of  the  appellant  that  the  ques- 
tions which  we  have  to  consider  relate  to 
the  validity  and  effect  of  the  agreement  be- 
tween the  widow  and  the  beneficiaries.  As 
to  the  contention  that  appellant  may  have 
relief  on  the  ground  that  she  was  a  minor 
when  the  contract  was  made,  it  is  sufficient 
to  say  that  the  signing  of  the  contract  for 
her  by  her  gniardian  under  the  direction  of 
the  probate  court  made  the  contract  as  bind- 
ing and  conclusive  with  reference  to  her  as 
if  she  had  been  an  adult  at  the  time  of  its 
execution,  and  signed  it  In  person.  As  to 
the  contention  that  it  was  without  consider- 
ation, the  conclusive  answer  is  that  the  wid- 
ow bound  herself  to  discharge  obligations 
which  otherwise  must  have  been  satisfied  out 
of  the  estate,  to  wit,  the  obligations  to  pay 
the  legacy  to  the  nephew,  to  pay  the  debts 
of  the  estate,  and  to  pay  the  costs  of  ad- 
ministration, as  well  as  the  obligations,  what- 
ever they  may  have  been,  with  reference  to 
the  monument  and  the  opera-house  building. 
At  the  time  the  contract  was  executed  the 
indebtedness  of  the  estate  was  not  ascer- 
tained, for  the  time  for  filing  claims  had  not 
expired,  and,  of  course,  the  costs  of  admin- 
istration were  still  entirely  contingent  The 
value  of  the  estate  was  also  undetermined; 
for,  while  there  had  been  an  appraisement,  a 
large  part  of  the  estate  still  consisted  of  real 
property  and  bank  stock,  which  the  execu- 
tors were  to  convert  into  money,  and  the 
amount  of  the  proceeds  could  not  be  known. 
As  a  matter  of  fact,  both  these  kinds  of 
property  seem  to  have  appreciated  in  value, 
but  it  might  as  well  have  happened  that  they 
had  depreciated,  and  depreciated  greatly; 
and,  as  an  offset  to  the  possible  benefit  of 
appreciation,  the  widow  assumed  the  risk  of 
depreciation  and  loss.  The  appraisement  can- 
not be  regarded  as  fixing  conclusively  the 
real  value,  even  at  the  time  it  was  made; 
and  the  value  of  the  property  transferred  to 
the  widow,  according  to  the  report  of  the 
executors  filed  and  approved  in  the  lower 
court,  would  indicate  a  much  smaller  aggre- 
gate valuation  than  that  shown  by  the  ap> 
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pralsement.  The  real  -value  Is  ImmateriaL 
The  controlling  consideration  Is  that,  Instead 
of  taking  the  homestead  and  $40,000  in  cash, 
the  widow  took  the  property  In  kind,  obligat- 
ing herseU  personally  to  make  Immediate 
cash  payments  to  the  general  beneficiaries, 
and  to  carry  out  the  other  provisions  of  the 
will.  In  view  of  the  sjifflclenoy  of  the  con- 
sideration at  the  time  the  contract  was  made, 
it  is  wholly  Immaterial  that  its  execution  has 
resulted  ultimately  in  a  large  advantage  to 
the  widow. 

The  complaint  of  appellant  is  based,  large- 
ly, however,  on  the  failure  of  the  widow  to 
carry  out  the  provisions  of  the  will  relating 
to  the  monument  and  the  opera-taouEe  build- 
ing. As  to  the  monument.  It  la  sufficient  to 
say  that  the  sum  named  in  the  will  for  that 
purpose  was  only  by  way  of  limitation.  It 
does  not  appear  that  the  widow  has  not 
erected  such  a  monument  as  was  contemplat- 
ed by  the  will,  and  the  agreement  required 
nothing  more  of  her.  The  same  may  be  said 
with  reference  to  the  agreement  relating  to 
the  opera-house  building.  The  widow  was 
to  erect  "said  building  •  •  •  provided 
for  by  the  last  will  and  testament,"  eta; 
and  our  constructlMi  of  the  whole  instru- 
ment Is  that  she  assumed  personally  to  car- 
ry out  whatever  obligations  the  will  impos- 
ed upon  the  executors  with  reference  to  all 
specific  legacies.  It  is  argued  for  appellant 
that  the  object  of  this  agreement  was  simply 
to  secure  the  erection  of  this  building,  which 
It  was  thought  could  not  be  compelled  un- 
der the  terms  of  the  will;  it  being  supposed 
that  the  clause  of  the  will  with  reference 
thereto  was  void.  But  no  such  purpose  is 
evidenced  by  the  language  used,  nor  indicat- 
ed by  the  circumstances  under  which  the 
contract  was  made.  It  does  not  appear  la 
any  -way  that  it  was  supposed  that  the 
amount  of  money  which  the  widow  would 
receive  under  the  contract  would  exceed  the 
amount  which  she  otherwise  would  have  re- 
ceived by  Just  this  $10,000,  or  that  the  gen- 
eral beneficiaries  would  receive  in  the  aggre- 
gate just  $10,000  less  than  they  would  havo 
received  under  the  will,  treating  the  clause  in 
question  as  invalid.  We  cannot,  therefore, 
consider  the  failure  of  the  widow  to  erect 
this  building  as  a  failure  or  even  a  partial 
failure  of  the  consideration  for  the  contract, 
such  as  to  entitle  appellant  to  avoid  It.  More- 
over, it  does  not  yet  appear  from  any  facts 
stated  by  appellant,  or  otherwise  in  the  rec- 
ord, that  the  widow  will  not  erect  this  build- 
ing. No  time  for  its  erection  is  named,  no 
demand  has  been  made  upon  her  to  proceed 
with  its  erection,  and  she  has  not  as  yet  done 
anything  Inconsistent  with  the  purpose  to 
proceed  in  the  matter.  And,  further,  if  the 
failure  to  erect  the  building  is  to  be  looked 
upon  as  a  breach  of  this  personal  contract 
on  the  part  of  the  widow,  then  appellant 
has  no  such  interest  in  its  performance  aa 
entitles  her  to  complain.  With  reference  to 
the  charge  of  fraud  on  the  part  of  the  widow 


In  the  execution  of  the  contract.  It  Is  enough 
to  say  that  It  is  based  entirely  on  the  as- 
sumption that  the  widow  Induced  the  benefi- 
ciaries to  enter  into  the  contract  by  the 
promise  to  carry  out  these  provisions  of  the 
will.  Intending  at  the  time  not  to  do  so. 
There  is  no  other  charge  that  constitutes 
the  least  semblance  of  an  allegation  of  fraud, 
and  this  charge,  plainly,  is  insufficient  for 
that  purpose.  It  certainly  is  not  enough  to 
charge  fraud  in  a  contract  to  say  that  a 
contracting  i>arty  did  not  intend  to  carry 
out  such  contract,  without  the  statement  of 
any  facts  whatever  establishing  such  intent 
except  the  ultimate  failure  to  perform  the 
agreement  Such  a  failure  Is  a  Iweach  of  the 
contract,  if  anything,  and  not  evidence  of 
fraud  In  its  Inception. 

We  are  therefore  irresistibly  impelled  to 
the  conclusion  that  appellant  has  no  ground 
of  objection  to  the  final  report  of  the  execu- 
tors showing  the  settiement  of  the  estate  In 
accordance  with  the  terms  of  this  agreement 
and  that  the  court  properly  approved  such 
report  and  discharged  the  executora  Af- 
firmed. 

LADD,  J.,  took  no  part 


MORRIS  V.  liOWRT. 

(Supreme  Court  of  Iowa.    April  12,  1901.) 

INTOXICATING    LIQUORS— NUISANCE}— ABATE- 
MENT—INJUNCTION— HBliIBF. 

It  is  proper  for  the  conrt  to  abate  a  suit 
In  equity  to  enjoin  a  liquor  nuisance,  when  de- 
fendant complies  with  Code,  g  2410,  which  pro- 
vides that,  if  the  proceeding  be  an  action  in 
equity,  and  a  bond  conditioned  that  the  nui- 
sance shall  be  immediately  abated  be  given  be- 
fore Judgment  -and  order  of  abatement,  the 
"action"  sbnll  be  thereby  abated,  since  the 
word  "action"  refers  to  the  action  in  equity, 
and  not  to  the  nuisance. 

Appeal  from  district  court,  Howard  coun- 
ty;  A.  N.  Hobson,  Judge. 

The  petition  alleged  that  defendant  was 
owner  of  a  building  situated  on  a  described 
lot,  in  which  he  kept  for  sale  and  had  sold. 
In  violation  of  law.  Intoxicating  liquors,  and 
prayed  for  the  abatement  of  the  nuisance, 
and  that  defendant  be  enjoined  from  en- 
gaging In  the  sale  of  Intoxicating  liquors 
anywhere  within  the  Judicial  district  The 
answer  was  a  general  denial.  When  the 
cause  was  called  for  trial,  the  defendant  fil- 
ed a  bond  in  accordance  with  the  provisions 
of  section  2410  of  the  Oode,  and  paid  all 
the  costs,  whereupon  the  court  adjudged  the 
action  abated.  The  plaintlfC  appeals.  Af- 
firmed. 

£1.  R.  Acres,  for  appellant  P.  F.  McHugh, 
for  appellee. 

LADD,  J.'  The  language  of  section  2410 
of  the  Oode  is  so  explicit  as  to  leave  no  room 
for  construction.  The  first  part  relates  to 
the  cancellation  of  an  order  abating  a  liquor 
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nuisance  already  obtained  by  the  execution 
of  a  bond  conditioned  that  it  shall  be  Im- 
mediately abated  by  the  owner,  and  not  es- 
tablished again  during  one  year;  "and  if  the 
proceeding  be  an  action  in  equity,  and  said 
bond  be  given  and  costs  paid  therein  before 
Judgment  and  the  order  of  abatement,  the 
action  shall  thereby  be  abated."  Every  pro- 
coeding  in  court  is  an  action  (section  3424, 
Code);  and  the  word  "action,"  as  employed 
In  the  Code,  has  a  technical  meaning  (sec- 
tion 3425),  which  Is  also  In  accord*  with  the 
approved  use  of  the  language.  We  may  not, 
then,  attribute  to  the  legislature  an  under- 
standing or  use  of  It  In  any  other  sense. 
Besides,  "the  action,"  as  found  In  the  last 
clause,  so  evidently  refers  to  the  "action 
in  equity"  previously  mentioned,  as  to  leave 
no  doubt  that  the  abatement  of  the  entire 
proceeding  was  Intended,  and  not  merely 
that  of  the  nuisance.  Primarily,  suits  to  en- 
join Uquor  nuisances  under  sections  2406  and 
2406  of  the  Code  have  for  their  object  the 
termination  of  the  unlawful  use  of  the  par- 
ticular premises,  and  restraining  of  those 
fonnd  guilty  from  establishing  nuisances 
elsewhere  Is  only  incident  to  the  relief  grant- 
ed. The  statute  merely  permits  the  owner 
himself,  rather  than  the  court,  by  giving 
security,  to  abate  the  nuisance;  and,  when 
be  undertakes  to  do  this  In  the  manner  pro- 
vided, denies  to  the  state  or  citizen  the  In- 
cidental relief  with  respect  to  future  con- 
duct There  may  be  reasons,  as  contended 
by  appellant,  why  the  law  should  be  differ- 
ent. It  Is  enough,  for  the  purposes  of  liti- 
gation, however,  that  "thus  It  is  written." 
The  suggestion  that  the  statute  Is  unconsti- 
tntlonal  merits  no  attention.    Affirmed. 


MORRIS  T.  CONNOLLY  et  aL 

(Supreme  Court  of  Iowa.    April   12,   1901.) 

INTOXICATINO  LIQUORS-NUISANCE— ABATE- 
MENT—INJUNCTION— RKLIBP. 

It  is  proper  for  the  conrt  to  abate  a  suit 
in  equity  to  enjoin  a  liquor  nuisance  when  de- 
fendant complies  with  Oode,  i  2410,  which 
provides  that  if  the  proceeding  be  an  action  in 
equity,  and  a  bond  conditioned  that  the  nui- 
sance shall  be  immediately  abated  be  given  be- 
fore judgment  and  order  of  abatement,  the 
action  shall  be  thereby  abated,  since  the  word 
"action"  refers  to  the  action  in  equity,  and 
not  to  the  nuisance. 

Appeal  from  district  court,  Howard  county; 
A.  N.  Hobson,  Judge. 

Action  in  equity,  under  section  2405  of  the 
Code,  to  abate  and  enjoin  a  liquor  nuisance  In 
a  building  described,  owned  by  defeodant 
William  Ck)nnolly,  and  to  enjoin  the  defend- 
ants William  and  J.  P.  Connolly  as  In  said 
section  provided.  The  defendants  answered, 
denying  generally,  and  on  the  same  day  paid 
all  the  costs.  Including  $25  attorney's  fees 
allowed  by  the  court  to  plaintiff's  attorney, 
and  filed  a  bond  as  provided  In  section  2410 
of  the  (3ode,  whereupon  the  court  entered 


Judgment  "that  the  action  is  hereby  abated, 
under  the  provisions  of  section  2410,  Code 
Iowa."  Plaintiff  asked  "a  decree  of  injunc- 
tion and  writ  of  abatement  as  prayed  in  the 
I>etitlon,"  and  from  the  refusal  to  grant  such 
a  decree  he  appeals.    Affirmed. 

B.  R.  Acres,  for  appellant.  H.  T.  Reed  and 
C  W.  Reed,  for  appellees. 

GIVEN,  0.  J.  1.  The  contention  is  as  to 
the  construction  to  be  given  to  that  part  of 
section  2410  as  follows:  "And  If  the  proceed- 
ing be  an  action  in  equity  and  said  bond  be 
given  and  costs  therein  be  paid  before  Judg- 
ment, the  action  shall  be  thereby  abated." 
Appellant's  counsel  insists  that  to  construe 
the  word  "action"  according  to  Its  ordinary 
meaning  renders  it  inconsistent  with  other 
provisions  of  chapter  6,  tit  12,  and  that  the 
Intention  of  the  legislature  is  that  in  such 
case  it  is  the  nuisance,  and  not  the  action, 
that  Is  to  be  abated.  We  see  no  inconsist- 
ency In  the  law,  and  no  warrant  for  the  con- 
struction contended  for.  The  condition  of  the 
bond  Is  that  the  owner  will  abate  the  nui- 
sance; and  its  penalty,  a  guaranty  that  it 
will  be  done;  and  as  this  is  the  principal  ob- 
ject of  an  action  in  equity,  under  section 
2406,  the  law  may  well  provide  that  upon  its 
being  done  the  action  shall  be  thereby  abated. 
The  action  being  abated,  there  was  no  case  In 
which  to  decree  an  Injunction  and  writ  of 
abatement  and  no  nuisance  to  abate.  See 
Morris  V.  Lowry,  85  N.  W.  788,  and  Morris  ▼. 
Love,  85  N.  W.  1134,  decided  at  present  ses- 
sion.   Affirmed. 


SCHAFER  V.  WILSON  et  al. 
(Supreme  Oourt  of  Iowa.    April  12.  1901.) 

REFORMATON  OF  INSTRUMENTS  —  MISTAKE  — 

INNOCENT  PURCHASEIt-NOTICE 

—ESTOPPEL. 

1.  A  person  purchasing  a  lot  took  possession 
of  and  made  improvements  on  the  lot  pointed 
out  and  deeded  to  him  as  lot  No.  10,  when  It 
in  fact  was  lot  No.  9;  lot  No.  10  being  used  as. 
and  supposed  to  be.  a  street.  He  then  mort- 
gaged the  lot  as  No.  10,  and  made  improve- 
ments thereon,  and  afterwards  conveyed  It;  his 
grantee  assuminf;  the  mortgage.  Held,  that 
the  purchaser  was  the  equitable  owner  of  the 
lot  he  actually  received  and  improved,  and  the 
mortgagee  waa  entitled  to  have  his  mortgage 
corrected,  and  to  a  foreclosure  against  lot  No. 
9,  together  with  a  personal  judgment  against 
the  grantee. 

2.  One  taking  a  mortgage  on  lot  No.  8,  erro- 
neously described  as  No.  9,  is  not  an  Innocent 
purchaser  of  No.  9,  as  against  one  taking  pos- 
session of  No.  9,  which  was  erroneously  denied 
to  him  as  No.  10,  the  mortgagor  at  the  time  of 
the  mortgage  being  in  possession  of  No.  8,  and 
the  actual  purchasers  of  No.  9  being  In  posses- 
sion of  No.  9. 

S.  Where  a  person  buys  and  takes  posseastoB 
of  lot  No.  8  thinking  It  Is  No.  9,  and  remains 
silent  while  improTements  are  made  by  others 
on  No.  9,  he  is  estopped  to  assert  that  such 
Improvements  belong  to  him.      ■   '  c^r^rj  fp 

Appeal  from  district  court,  Wapell^coun- 
ty;   Frank  W.  EMchelberger,  Judge. 
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This  is  an  action  to  foreclose  a  mortgage 
given  by  the  Tozlers  purporting  to  cover  lot 
No.  10  In  Hammond's  addition  to  Ottumwa, 
and  for  personal  Judgment  against  the  Wil- 
sons, who  took  a  conveyance  from  the  To- 
zlers of  the  premises  covered  by  the  mort- 
gage, assuming  the  payment  thereof.  Ham- 
mond also  asks  foreclosure  of  a  second  mort- 
gage, purporting  to  cover  the 'same  premises, 
also  assumed  by  the  Wllsona  The  Davenport 
Co-operative  Bank  sets  up  a  claim  to  lot  Xo. 
9  of  the  same  addition,  which  It  appears  con- 
stituted the  premises  actually  bought  by  the 
Wilsons  from  the  Tozlers,  nnder  the  belief 
that  the  Tozlers  had  title  to  and  were  con- 
veying said  premises  imder  the  description 
of  lot  Xo.  10.  Hie  court  below  rendered  per- 
sonal Judgment  for  the  plaintiff  and  for 
Hammond,  respectively,  against  the  Wilsons, 
and  foreclosed  the  mortgage  as  against  lot 
Xo.  10,  but  quieted  title  In  the  Davenport 
Co-operative  Bank  as  to  lot  No.  9.  The  Wil- 
sons appeal,  as  do  also  the  plaintiffs  and 
Hammond.    Modified  and  affirmed. 

John  B.  BnnlB  and  McNett  &  Tisdale,  for 
appellants.  W.  W.  Cory,  for  appellants  Wil- 
son. McEhroy  &  McElroy,  for  appellee  Dav- 
enport Co-op-  Bank. 

McCI/AIN,  3.  In  order  to  understand  this 
controversy,  it  is  necessary  to  state  tiie  re- 
lations of  the  parties  to  lots  Xos.  8,  9,  and  10 
In  Hammond's  addition.  These  lots  lie  side 
by  side,  lot  No.  10  being  next  north  of  a 
street,  and  lots  Nos.  8  and  9,  respectively, 
north  of  it.  But  by  reason  of  a  Jog  in  the 
street  referred  to  as  It  comes  to  this  addition 
through  another  addition,  lot  No.  10  has  in 
fact  been  used  as  a  street;  the  property 
south  of  It,  which  was  platted  as  a  street, 
having  been  by  mistake  occupied  by  the  pur- 
chaser of  the  lot  next  south  of  the  street, 
which  Is  in  Hammond's  Second  addition. 
By  mistake  of  the  agent  of  the  owner  of 
Hammond's  addition,  lot  No.  9  was  pointed 
out  to  the  Tozlers  as  lot  No.  10,  that  which 
was  properly  lot  No.  10  being  assumed  to  be 
the  street;  and  the  Tozlers  then  borrowed 
money  from  the  plaintiff  for  the  purpose  of 
making  Improvements  on  lot  Xo.  10,  which 
Improvements,  however,  were  made  on  lot 
No.  9,— the  lot  which  they  were  led  to  believe 
was  covered  by  their  deed;  and  the  mortgage 
In  controversy  was,  by  reason  of  the  same 
mistake  on  the  part  of  all.  the  i>arties,  exe- 
cuted on  lot  No.  10.  By  reason  of  a  similar 
mistake  by  Blair,  who  purchased  through  the 
same  agent  the  lot  represented  as  being  lot 
No.  9  he  took  possesedon  of  lot  No.  8,  and 
erected  a  house  thereon,  giving  a  mortgage 
describing  the  lot  as  Xo.  9,  to  the  Davenport 
Oo-operative  Bank.  The  bank  afterwards 
took  a  conveyance  from  Blair  purporting  to 
cover  lot  No.  9.  It  appears  from  the  evidence 
that  similar  mistakes  occurred  In  the  con- 
veyance of  lots  still  further  north.  The  re- 
sult of  the  adjudication  in  the  lower  court  is 


to  give  the  bank  complete  title  to  lot  Xo.  9 
under  its  mortgage  and  subsequent  convey- 
ance from  Blair,  although  Blair  did  not  im- 
prove nor  occupy  lot  No.  9,  and  to  compel  the 
Wilsons  to  pay  off  the  mortgage  on  lot  Xo. 
10,  although  that  lot  was  imlmproved,  and 
has  never  been  occupied,  either  by  them  or 
by  th^  grantors,  the  Tozlers.  This  result 
seems  to  us  to  be  neither  equitable  nor  Just, 
and,  without  elaboration,  we  shall  indicate 
what  we  believe  to  be  the  Just  and  equitable 
solution  of  the  difficulties  arising  out  of  the 
mistake  on  the  part  of  the  agent  of  the  own- 
er of  Hammond's  addition  In  pointing  out  the 
location  of  the  lots  conveyed  by  him  to  the 
Tozlers  and  to  Blair.  It  seems  to  us  that 
when  a  certain  lot,  which  afterward  appeared 
to  be  lot  No.  9  of  the  plat,  was  pointed  out 
and  sold  to  the  Tozlers,  they  acquired  an 
equitable  title  thereto,  although  as  a  matter 
of  fact,  by  reason  of  mistake,  the  lot  deeded 
was  described  as  lot  No.  10.  For  the  purpose 
of  improving  this  lot  which  was  actually  lot 
No.  0,  the  Tozlers  borrowed  the  money  repre- 
sented by  the  mortgage  to  plaintiff,  and  the 
money  thus  borrowed  was  expended  on  im- 
provements on  lot  Xo.  9,  which,  as  we  think, 
was  the  lot  which  the  Tozlers  actually  own- 
ed, although  conveyed  by  an  erroneous  de- 
scription. Plaintiff  asks  to  have  the  mort- 
gage foreclosed  on  lot  No.  9,  Including  the 
improvements  thereon,  and  to  have  personal 
Judgment  against  the  Wilsons,  who  purchas- 
ed from  the  Tozlers  the  lot  which  was  In 
their  possession,  and  upon  which  the  im- 
provements were  situated.  We  think  that 
the  court  should  have  given  to  the  plaintiff 
the  relief  asked,  not  only  by  rendering  per- 
sonal .Judgment  against  the  Wilsons,— which 
was  done,— but  by  directing  the  sale  of  lot 
No.  9,  correcting  the  mortgage  so  as  to 
conform  to  the  facts.  As  between  the  plain- 
tiff and  the  Wilsons,  this  relief  would  be  in 
exact  accordance  with  the  understanding  of 
the  plaintiff,  the  Tozlers,  and  the  Wilsons. 
The  only  objection  which  seems  to  be  urged 
to  this  construction  of  the  whole  transaction 
is  that  the  Tozlers  and  the  Wilsons  thought 
that  the  lot  which  they  took  and  retained 
possession  of  was  a  comer  lot,  and  therefore 
ttaey  did  not  actually  Intend  to  possess  and 
to  occupy  lot  No.  9,  because  It  was  not  the 
corner  lot.  Their  mistake,  however,  was  not 
with  reference  to  the  exact  plat  of  ground 
which  they  intended  to  possess,  but  with  ref- 
erence to  its  designation  and  surroundinjrs. 
They  thought  that  the  traveled  way  along- 
side of  it  was  the  street,  whereas  in  fact  It 
was  another  lot.  For  any  damages  resulting 
from  this  mistake  there  might  have  been, 
or  may  yet  be,  a  remedy  against  the  original 
grantor;  but  this  mistake  does  not  affect  tbt 
Identity  of  the  jwrtlcular  lot  Intended  to  be 
occupied  and  improved.  The  Wilsons,  hav- 
ing taken  and  held  this  lot  by  conveyance 
from  the  Tozlers,  although  such  conveyance 
contained  an  erroneous  description,  cannot 
now  escape  the  liability  which  they  assumed 
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under  sncb  conTeyance.  Fuller  v.  Hunt,  48 
Iowa.  I<i3;  Greltber  t.  Alexander,  15  Iowa, 
470;  Sidw^  V.  Wheaton,  U4  IlL  267,  2  N. 
B.  183.  It  Is  only  where  the  grantee  does  not 
get  the  property  that  he  can  set  up  a  de- 
fense to  bis  contract  of  assumption  of  the 
mortgage  Hen.  Diinning  t.  Leavltt,  85  N.  Y. 
30;  Crowe  v.  L«wln,  93  N.  Y.  423;  Benedict 
T.  Hunt,  32  Iowa,  27;  Fuller  v.  Hunt,  48 
Iowa,  1G3.  With  reference  to  the  claim  of 
the  bank  to  lot  Ko.  9,  we  are  of  the  opinion 
that  this  claim  Is  imfounded,  being  based  on 
a  similar  series  of  mistakes  to  that  deter- 
mining the  title  to  lot  No.  9  as  between  p'.aln- 
tlff,  the  Toziers,  and  the  Wilsons.  Lot  No. 
S  was  pointed  out  to  Blair  as  the  lot  that  was 
being  sold  to  him,  and  that  is  the  lot  which 
he  actually  purchased,  although  he  took  a 
deed  describing  lot  No.  9.  He  took  posses- 
sion of  lot  No.  8  under  this  conveyance,  and 
made  Improvements  thereon,  and  gave  a 
mortgage  of  the  lot  and  the  improvements 
thereon  to  the  bank.  Subsequently  he  con- 
veyed to  the  bank  tbe  same  lot  and  improve- 
ments covered  by  his  mortgage,  again  erro- 
neously describing  the  lot  as  lot  No.  9.  The 
title  of  the  bank,  therefore,  is  to  lot  No.  8. 
It  cannot  be  said  that  the  bank  is  hi  any 
sense  an  Innocent  purchaser  with  reference  to 
lot  No.  9,  for  at  the  time  of  the  mortgage 
Blair  was  in  possession  of  lot  No.  8,  and  lot 
No.  9,  was,  as  it  ever  since  has  been,  in  the 
possession  of  the  Tozlers  and  their  grantees, 
the  Wilsons.  Therefore  the  bank  had  notice 
of  whatever  rights  tbe  Toziers  and  the  Wil- 
sons had  in  lot  No.  9. 

It  appears  from  the  evidence  that  In  a  fore- 
closure suit  between  otber  parties  relating 
to  lot  No.  8,  to  which  the  bank  was  also  made 
a  party.  It  was  decreed  that  the  bank  liad  no 
title  to  lot  No.  8;  but  the  decree  must  have 
been  erroneous,  so  far  as  the  facts  are  shown 
in  the  present  action.  And,  whether  erro- 
neous or  not,  it  can  have  no  binding  effect  on 
the  other  parties  to  this  action,  who  were 
not  in  any  way  made  parties  to  the  suit. 
The  evidence  as  to  that  decree  was  objected 
to  in  this  case,  and  should  have  been  exclud- 
ed, except  so  far,  perhaps,  as  tbe  answer  of 
the  bank  in  that  case  constituted  an  admis- 
sion that  tbe  bank  at  the  time  made  no  claim 
to  lot  No.  9.  If  the.  decree  in  that  suit  was 
erroneous  as  to  the  bank,— and,  so  far  as  we 
can  now  see,  it  was  in  fact  erroneous,— the 
bank  should  have  appealed,  and  had  its 
rights  protected  by  a  review  in  this  court 

The  contention  of  the  bank  that  it  and  its 
grantor  have  from  the  first  been  the  owners 
of  lot  No.  9,  that  the  improvements  placed 
thereon  by  the  Toziers  were  made  perma- 
nent annexations  to  that  lot,  and  cannot  now 
be  removed,  and  have  become  the  property  of 
the  bank  by  such  annexation,  would  suggest 
the  question  whether  the  grantor  of  the 
bank,  who  made  his  selection  and  purchase 
of  tbe  lot  prior  to  the  purchase  of  the  adjoin- 
ing lot  by  the  Toziers,  would  not  be  estopped 
from  setting  op  any  claim  hostile  to  that  of 


the  Toziers  and  their  grantees,  after  having 
stood  by  and  allowed  the  improvements  on 
lot  No.  9  to  be  made  by  them  under  mistake. 
It  is  true  enough  that  Blair  did  not  know 
that  these  improvements  were  being  put  on 
lot  No.  9  supposing  that  be  himself  had  pos- 
session of  the  lot  of  that  number,  but  we 
Imagine  that  this  Is  immaterial.  It  was 
Blair's  duty  to  know  where  his  lot  was  lo- 
cated, and  to  know  whether  the  improve- 
ments which  the  Toziers  were  making  were 
upon  his  lot  or  not.  Having  stood  by  and 
allowed  these  improvements  to  be  made, 
Blair  could  not  assert  title  to  them,  nor  could 
title  be  asserted  by  the  bank,  claiming  un- 
der him.  Bullis  r.  Noble,  36  Iowa,  618; 
Ross  V.  Ferree,  95  Iowa,  604,  64  N.  W.  683; 
Chapman  v.  Chapman,  59  Pa.  214.  The  re- 
sult Is  that  the  lower  court  erred  In  refusing 
to  grant  to  the  plaintitC  and  to  Hammond 
foreclosure  of  their  mortgage  on  lot  No.  9, 
including  improvements  thereon,  and  in 
quieting  the  title  to  that  lot  in  the  bank. 
The  personal  Judgments  against  the  Wilsons 
for  tbe  amount  of  tbe  mortgages  assumed  is 
sustained.    Modified  and  affirmed. 


UNION  CENT.  LIFE  INS.  CO.  T.  CHAPIN. 
(Supreme  Court  of  Iowa.   April  11,  1901.) 

TAXATION— DELINQUENCY  —  CERTIFICATION— 
PARTNERSHIP— PERSONAL.  TAXES  —  RSALTT 
IN  DIFFERENT  COUNTY— MORTOAOE—FOEB- 
CLOSURE— LIEN  FOR  TAXES. 

1.  Code,  $  1409,  provides  that,  where  a  per- 
son owing  delinquent  taxes  in  any  county  re- 
moves to  another  county,  leaving  no  property 
out  of  which  the  taxes  can  be  made,  tbe  treas- 
urer of  the  county  where  the  taxes  are  delin- 
quent shall  make  out  an  abstract  thereof,  and 
forward  it  to  the  treasurer  of  the  county  where 
the  delinquent  tiaa  property,  where  it  shall  have 
the  same  effect  aa  a  levy  of  taxes  in  that  coun- 
ty. Beld,  that  the  treasurer  of  a  county  where 
a  partnership  owed  delinquent  personal  taxes 
bad  no  authority  to  certi^  such  taxes  to  the 
treasurer  of  a  county  where  the  partner^p 
owned  realty,  when  all  the  partners  continued 
to  reside  and  own  property  in  the  county  where 
the  taxes  are  delinquent;  and  hence  the  hold- 
er of  a  mortgage  on  such  partnership  realty, 
which  provides  that  the  mortgagee  may  pay  any 
delinquent  taxes  that  have  become  a  charge  on 
the  land,  and  that  the  whole  debt  shall  Xhea 
become  one,  and  the  taxes  paid  a  lien  on  the 
land,  is  not  entitled  to  pay  the  delinqnent  per- 
sonal taxes,  and  maintam  foreclosure  thereon. 

2.  Where  a  county  treasurer  has  certified  de- 
linquent taxes  from  one  county  to  another,  un- 
der Code,  §  1409,  authorizing  such  certification 
in  case  the  delinqnent  has  removed  from  the 
county  where  the  taxes  were  levied,  leaving  no 
property  there,  the  failure  of  the  certificate  to 
show  these  ^cts  is  not  a  mere  irregularity  saA 
as  will  not  prerent  the  taxes  from  becoming 
a  charge  on  deliaquent's  land  in  the  county  to 
which  they  were  certified,  but  is  a  fatal  defect, 
going  to  the  authority  of  the  treasorer  to  is- 
sue the  certificate. 

Appeal  from  district  court,  Sioux  county; 
William  Hutchinson,  Judge. 

PlaintlflT,  as  mortgagee  of  real  estate, 
brings  this  action  to  foreclose  its  mortgage 
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as  to  certain  taxes  assessed  agralnst  said 
real  estate  and  certain  personal  taxes 
against  the  mortgagors,  charged  against  the 
same,  both  of  which  t&xes  have  been  paid 
b7  the  plaintiff.  The  defendant,  the  holder 
of  the  legal  title  subject  to  plaintiff's  mort- 
gage, makes  tender  of  the  taxes  assessed 
against  the  land  and  paid  by  the  plaintiff, 
and  denies  that  said  personal  taxes  were 
legally  charged  against  the  land,  and  there- 
fore denies  plaintiff's  right  to  foreclose  or 
recover  on  account  of  said  taxes.  Decree 
was  rendered  dismissing  plaintiff's  petition, 
from  which  the  plaintiff  appeals.    Affirmed. 

C!onnor  &  Weaver,  for  appellant  Albrook 
ft  Lundy,  for  appellee. 

GIVEN,  C.  J.  1.  This  case  was  submitted 
npon  the  pleadings  and  an  agreed  statement 
of  facts.  The  following,  we  think,  is  a  suf- 
ficient statement  to  show  the  issues  and 
material  facts:  Frank  P.  Lewis,  Seth  M. 
Hadley,  and  Undley  M.  Rash  were  co-part- 
ners nnder  the  firm  name  of  Lewis,  Hadley 
ft  Rash,  in  business  as  retail  merchants  at 
New  Providence,  In  Hardin  county,  Iowa, 
and  were  assessed  In  that  county  upon  their 
stock  of  merchandise  for  the  years  1S03, 
1894,  and  1S06  In  the  aggregate  sum  of 
$330.28  taxes,  which  they  failed  to  pay.  In 
February,  1866,  they  exchanged  their  said 
stock  of  goods  for  a  half  section  of  land  In 
Sioux  county,  Iowa,  to  which  they  received 
title.  The  goods  remained  in  Hardin  coun- 
ty until  May,  18S6,  when  they  were  taken 
to  Cherokee  county,  Iowa.  On  February  17, 
1896,  Lewis,  Hadley.  and  Rash,  their  wives 
joining  therein,  executed  to  the  plaintiff  a 
mortgage  on  said  land  to  secure  a  loan  of 
$4,000,  which  mortgage  provides  as  follows: 
"Said  first  party  shall  not  suffer  waste; 
shall  pay  all  taxes  and  assessments  upon 
said  property,  to  whomsoever  let  or  assess- 
ed, and  Including  personal  taxes,  before  de- 
linquent; and  shall  deliver  to  said  party  at 
Its  office  in  Cincinnati,  Ohio.  Immediately 
upon  payment  of  all  of  the  taxes  and  assess- 
ments aforesaid,  duplicate  receipts  of  the 
proper    officer    for    the    payment    thereof; 

•  •  •  a  failure  to  comply  with  any  one 
of  the  agreements  hereof  causing  the  whole 
debt  at  once  to  become  due  and  collectible. 
If  f^aid   second  party  or  assigns   so  elect. 

*  •  •  All  money  paid  by  said  second 
party  or  assigns  foir  insurance  or  taxes  shall 
bear  interest  at  the  rate  of  eight  per  cent 
per  annum,  payable  annually,  and  be  a  Hen 
on  said  land  under  this  mortgage."  On  the 
same  day  that  plaintiff's  mortgage  was 
made,  said  mortgagors  executed  another 
mortgage  on  said  land  to  Van  Evera  &  Rob- 
inson to  secure  a  loan  of  $500,  which  con- 
tained the  same  provisions  as  to  taxes,  and 
provided  that  It  was  Junior  to  plaintifTs 
mortgage.  A  third  mortgage.  Junior  to  both 
these,  was  given  In  March.  1806,  to  the  H. 
li.    Spencer    Company.     These    mortgages 


were  recorded  soon  after  their  execution. 
On  January  6,  1887,  the  defendant  obtained 
a  Judgment  for  $290  In  Hardin  county 
against  said  firm,  and  of  this  Judgment  lie 
filed  a  transcript  in  Sioux  county  on  January 
15,  1897.  On  February  23,  1887,  suit  was 
brought  in  Sioux  county  to  foreclose  said 
second  mortgage,  to  which  action  this  plain- 
tiff was  not  made  a  party.  Decree  of  fore- 
closure was  rendered,  and  on  June  26.  18r>7, 
the  land  was  sold  to  James  Van  Evera  there- 
under. The  H.  L.  Spencer  Company  redeem- 
ed from  that  sale,  and  the  defendant,  as  a 
Judgment  creditor,  redeemed  from  said  com- 
pany, receiving  an  assignment  of  the  sher- 
iff's certificate,  under  which  be  received  a 
sheriff's  deed  July  2,  1888.  On  July  11, 
1896,  the  treasurer  of  Hardin  county  certified 
said  unpaid  personal  taxes  of  18!)3,  1894,  and 
1895  by  certificate  In  form  as  follows,  mak- 
ing a  separate  cerOfleate  for  each  year,  dif- 
fering only  In  the  year  and  amounts: 

"TreasurerSs  Office,  Hardin  County,  Iowa. 

"Eldora,  July  11,  1896. 
"I,  M.  W.  Molr,  treasurer  of  said  county, 
do  hereby  certify  that  the  following  is  a 
correct  abstract  of  the  taxes  assessed  in 
said  county  for  the  year  1883  against  Lewis, 
Hadley  &  Rash,  late  a  resident  of  Provi- 
dence township,  in  said  county,  but  who  is 
now  supposed  to  be  a  resident  of  Sioux 
county,  Iowa,  which  said  taxes  are  due  and 
remain  unpaid  as  herein  set  forth.  Peraonal 
value,  $3,500.00. 

Kind  of  Tax. 

State  

County 

School   

Road    

School  House 

District  Tax 

Bridge  

Pauper 

Penalty  25  43 

Total    $116  48 

"M.  W.  Molr,  Treasurer." 

These  certificates  were  sent  to  and  re- 
ceived by  the  treasurer  of  Sioux  county,  ar.d 
entered  upon  the  record  of  his  office  July  14, 
1S0&  At  the  tax  sale  in  December.  1886. 
the  treasurer  of  Sioux  county  sold  said  laiid 
for  delinquent  taxes  aggregating  $429.08,  of 
which  $25.39  were  taxes  on  the  land,  and 
the  remainder  for  said  personal  taxes. 
Plaintiff  was  the  purchaser  at  said  sale,  and 
as  such  paid  all  of  said  taxes.  It  is  admit- 
ted that  said  co-partnership  has  never  been 
dissolved,  that  it  and  all  the  members  there- 
of have  continuously  resided  In  Hardin 
county,  and  that  each  of  said  members  has 
owned  property  In  that  county.  It  appears 
that  on  November  26,  1896,  the  plalntltT. 
through  Van  Evera  ft  Robinson,  Its  then 
agents,  notified  said  mortgagors  to  pay  said 
taxes,  and  that  they  failed  to  do  so.  The 
defendant  °  concedes  the  plalntitTs  right  to 
recover  the  amount  of  Uie  taxes  assessed 
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agninsi  the  land,  and  has  paid  that  sam  to 
the  auditor  of  the  county  In  redemption 
tboi-efrom;  therefore  the  contention  is  as  to 
plaintlff'8  right  to  foreclose  on  account  of 
the  payment  of  said  personal  taxes. 

2.  Tbere  is  no  doubt  that  the  plaintiff,  un- 
der the  terms  of  Its  mortgage,  had  a  right 
to  pay  all  delinquent  taxes,  real  and  per- 
sonal, legally  charged  against  the  land,  and 
to  recover  the  amount  thereof  under  its 
mortgage;  and  equally  clear,  we  think,  that 
the  defendant  has  a  right  to  redeem  from 
the  plaintiff's  mortgage.  The  controlling 
contention  Is  whether  said  personal  taxes 
were  so  charged  against  said  land  as  that 
plaintiff  is  entitled  to  recover  for  the  pay- 
ment of  the  same  under  its  mortgage.  The 
fact  that  plaintiff  paid  tUe  taxes  by  purchas- 
ing at  the  tax  sale  gives  it  no  greater  rights 
than  if  it  had  paid  them  after  delinquent 
and  before  sale.  The  defendant's  conten- 
tions are  that  said  personal  taxes  were  not 
legally  charged  against  the  land,  for  that 
said  firm  has  net  been  dissolved;  that  it, 
nor  any  of  its  members,  bad  removed  from 
Hardin  county,  but  had  continued  to  reside 
therein;  and  that  each  of  said  members 
had  property  in  said  county  that  might  be 
subjected  to  the  payment  of  taxes.  Also 
that.  If  plaintiff  has  a  lien  for  the  taxes  paid 
by  it,  it  is  Junior  to  defendant's  rights  un- 
der his  sherliTs  deed.  The  plaintiff  claims— 
and  correctly  so— that,  as  It  was  not  a  party 
to  the  foreclosure  of  the  second  mortgage, 
it  is  not  concluded  as  to  the  claims  it  now 
makes.  It  claims  that,  as  defendant's  Judg- 
ment was  not  rendered  nor  transcripted  un- 
til after  plaintiff  had  paid  said  taxes,  the 
plaintitTs  claim  for  the  taxes  is  prior  to  any 
claim  of  the  defendant  under  his  Judgment. 
That  plaintiff  having  notified  said  Y.in  Evera 
&  Robinson  and  the  said  mortgagors  of  the 
existence  of  said  taxes,  and  demanded  that 
they  pay  the  same,  and  they  having  failed 
to  do  so,  the  defendant  is  estopped  from 
contesting  the  validity  of  the*  lien  of  said 
taxes,  and  from  resisting  plaintiff's  claim 
thereto  under  its  mortgage.  Plaintiff  asks 
that,  if  defendant's  lien  under  his  sheriff's 
deed  Is  held  prior  to  plaintiffs  for  the  taxes, 
it  be  permitted  to  redeem  from  the  defend- 
ant. 

3.  Under  the  statutes  as  they  existed  at 
the  time  of  these  transactions,  individuals 
composing  a  co-partnership  were  personally 
liable  for  taxes  due  from  the  partnership, 
and  taxes  due  upon  personal  property  were 
a  lien  upon  real  property  owned  within  the 
county  where  assessed,  and  might  be  collect- 
ed by  a  sale  of  such  real  estate  or  by  seiz- 
ing and  selling  personal  property.  Section 
861  of  the  Code  of  1873  (section  1409,  pres- 
ent Code)  is  as  follows:  "In  all  cases  of  de- 
linquent taxes  In  any  county,  where  the  per- 
son upon  whose  property  the  same  were  lev- 
ied shall  have  removed  into  another  county, 
leaving  no  property  within  the  county  where 
the  taxes  were  levied  out  of  which  the  same 


can  be  made,  the  treasurer  of  the  county 

where  said  taxes  are  delinquent  shall  make 
out  a  certified  abstract  thereof,  and  forward 
the  same  to  the  treasurer  of  the  county  in 
which  the  delinquent  resides  or  has  prop- 
erty, when  the  treasurer  transmitting  said 
abstract  has  reason  to  believe  that  said  taxes 
can  be  collected  thereby."  Section  862  pro- 
vides that  on  filing  the  abstract  In  the  office 
of  the  treasurer  to  whom  the  same  was  sent 
"It  shall  have  the  full  force  and  effect  of  a 
levy  of  taxes  in  that  county,  and  the  collec- 
tlbn  of  the  same  shall  be  proceeded  with  in 
the  same  manner  provided  by  law  for  the  col- 
lection of  other  taxes."  It  requires  no  cita- 
tion of  authority  to  show  that  statutes  pre- 
scribing the  mode  of  assessing  and  collecting 
taxes  must  be  strictly  pursued.  But  see 
Tallman  v.  Treasurer,  12  Iowa,  631;  Chi- 
cago, It.  I.  &  P.  B.  Co.  V.  City  of  Davenport, 
51  Iowa,  451,  1  N.  W.  720;  Jaffray  v.  An- 
derson, 66  Iowa,  719,  24  N.  W.  527;  BIbbins 
V.  Clark,  00  Iowa,  235,  67  N.  W.  884,  59  N. 
W.  290,  29  L.  K.  A.  278.  The  facts  being 
that  said  co-partnership  continued  to  exist, 
and  It  and  its  members  continued  to  reside 
in  Hardin  county,  and  that  said  members 
had  some  property  In  that  county  subject 
to  be  seized  for  the  payment  of  said  personal 
taxes,  we  think  the  certification  of  said  tax- 
es to  the  treasurer  of  Sioux  county  was  un- 
authorized. It  may  be  that  the  property 
owned  in  Hardin  county  by  the  members  of 
the  co-partnership  was  not  sufficient  to  pay 
these  personal  taxes,  but  the  fact  remains 
that  neither  they  nor  their  co-partnership 
had  removed  from  that  county.  We  have 
seen  that  these  taxes  were  assessed  upon 
said  merchandise  for  the  years  1893,  1894, 
and  1895,  that  said  firm  continued  to  own  the 
goods  until  in  February,  1895,  and  that  the 
purchasers  continued  to  keep  the  goods  in 
Hardin  county  until  May,  1805.  Under  chap- 
ter 35,  Acts  24th  Gen.  Assem.,  then  in  force, 
said  taxes  were  a  lien  on  said  stock  of  goods, 
even  as  against  the  purchasers,  and  therefore 
it  cannot  be  said  that  there  was  no  property 
in  Hardin  county  out  of  which  the  taxes 
could  have  been  made.  Plaintiff's  counsel 
contend  that  the  error  In  the  treasurer's  cer- 
tificate as  to  the  residence  of  the  tax  debt- 
ors and  the  omission  to  show  that  they 
had  left  no  property  in  Hardin  county  are 
mere  irregularities,  and  cites  cases  to  the 
effect  that  equity  will  not  interfere  to  pre- 
vent the  collection  of  taxes  authorized  by 
law  to  which  the  property  Is  Justly  liable  on 
account  of  irregularities;  notably  Litchfield 
V.  Hamilton  County,  40  Iowa,  66.  Removal 
from  Hardin  county,  "leaving  no  property 
within  the  county  where  the  taxes  were  lev- 
led  out  of  which  the  same  can  be  made," 
is  the  only  basis  upon  which  the  certifica- 
tion of  the  taxes  to  another  county  for  col- 
lection may  be  made.  These  conditions  did 
not  exist;  hence  there  was  no  authority  foe, 
the  certification,  and  the  land  was  not  Just^ 
ly  liable  for  the  taxes.    The  absence  of  these 
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essential  facta  Is  quite  different  from  the 
Irregularities  found  in  the  cited  cases.  In 
Chicago,  R.  &  M.  B.  Co.  T.  Carroll  County, 
41  Iowa,  155,  the  treasurer  omitted  to  note 
that  the  assessment  was  made  by  him,  and 
this  was  held  to  be  an  Irregularity  that  did 
not  affect  the  legality  of  the  taxes.  In  Sioux 
City  &  St  P.  B.  Co.  v.  Osceola  County,  45 
Iowa,  169,  matter  held  to  be  Irregularity  was 
the  charge  that  the  tax  had  not  been  levied 
by  the  township  trustees,  was  not  carried 
out  against  the  proiterty  by  the  township 
clerks,  and  that  they  did  not  certify  a  list 
of  delinquent  taxes.  In  Conway  v.  Youn- 
kln,  28  Iowa,  295,  the  error  complained  of 
was  an  omission  of  the  assessor  to  Insert  the 
name  of  the  person  whom  he  Intended  to  as- 
sess Jointly  with  another  as  owners  of  the 
property.  In  the  Case  of  Litchfield,  supra, 
the  matters  held  to  be  irregularities  were  In 
the  classification  of  the  lands  by  the  super- 
visor as  to  their  values,  the  assessments  of 
lands  to  unknown  owners  In  80-acre  tracts, 
the  want  of  the  warrant  to  the  tax  list,  and 
the  failure  of  the  treasurer  to  offer  the  lands 
for  sale  at  a  time  required  by  law.  Our  con- 
clusion Is  that  under  the  facts  the  treasurer 
of  Hardin  county  was  not  authorized  to 
make  a  certified  abstract  to  said  personal 
taxes,  and  forward  the  same  to  the  treas- 
urer of  Sioux  county  for  collection,  and  that 
such  certification  did  not  have  the  effect  of 
a  levy  on  the  mortgaged  lands,  nor  make 
said  land  chargeable  with  said  personal  tax. 
4.  There  Is  no  question  but  that  the  plain- 
tiff had  a  right  to  protect  its  security  by  pro- 
viding, as  was  done,  in  its  mortgage,  as  to 
the  payment  of  personal  as  well  as  real 
taxes  that  might  become  a  charge  upon  the 
land.  That  these  personal  taxes  were  due 
and  owing  by  the  mortgagors  was  no  reason 
why  plaintiff  might  pay  and  make  them  a 
charge  on  the  land  under  its  mortgage,  un- 
less they  had  become  a  Hen  upon  the  land 
to  the  prejudice  of  the  security.  It  would 
not  be  claimed  that  plaintiff  might  have  paid 
these  taxes  In  Hardin  county,  and  made 
them  a  charge  upon  the  land  under  the  mort- 
gage, merely  because  they  were  due  and  un- 
paid. We  do  not  see  why  the  fact  that  the 
plaintiff  notified  the  mortgagors  and  the 
mortgagees  In  the  second  mortgage  to  pay 
the  taxes,  nor  the  fact  that  the  foreclosure 
of  the  second  mortgage,  under  which  defend- 
ant holds  his  title,  and  his  Judgment,  were 
after  the  tax  sale,  render  these  personal 
taxes  a  valid  lien  on  the  land;  neither  do 
we  see  any  reason  why  the  defendant  should 
be  estopped  from  denying  plaintiff's  right 
to  recover  these  taxes.  He  did  nothing  to 
induce  the  plaintiff  to  pay  these  taxes. 
Plaintiff  presents  a  number  of  contentions, 
but,  as  we  view  the  case,  they  are  all  an- 
swered by  the  conclusion  that  the  certifica- 
tion'of  the  abstracts  of  these  personal  taxes 
to  Sioux  county  was  unauthorized  under  the 
facts;  that  they  did  not,  therefore,  become 
a  charge  upon  the  land;   and  that  plaintiff 


was  not  entitled  to  make  them  Bo^  onder  Ita 
mortgage,  by  paying  the  same.  We  think 
the  decree  Is  correct,  and  it  Is  affirmed. 


WBLDON  JNDEPEKDBNT  SCHOOL  DIST. 
OP  DECATUR  COUNTY  v.   SHELBY  I 

INDEPENDENT  SCHOOL  DIST. 
OF  CLARKE  COUNTY. 

(Supreme  Court  of  Iowa.    April  12,  1901.) 

SCHOOLS  AND  SCHOOL  DISTRICTS— TUITION  IN         j 
FOREIGN     DISTRICTS  —  LIABILITY     OP     DIS- 
TRICT    OF     RESIDBNCK— ADMISaiBIUTT     OF 
BVIDENCB. 

1.  Cihildren  living  in  a  school  district  in  one 
county,  but  not  within  1%  miles  of  the  school 
house,  attended  school  in  an  adjoining  district 
in  another  county,  and  the  olficera  of  the  for- 
mer district  knew  of  such  fact,  and  that  the 
latter  district  was  demanding  payment  there- 
for. After  the  children  quit  such  school,  the  of- 
ficers of  the  former  district  agreed  to  pay  their 
tuition.  Beld,  that  the  latter  district  could  re- 
cover the  expense  of  such  tuition  from  the 
former,  since  every  district  is  bound  to  provide 
school  facilities  for  the  children  thereof,  and 
McOlain's  Code,  8  2912,  providing  that  children 
residing  in  one  school  district  may  attend  school 
in  another  on  such  terms  as  the  directors  of  the 
districts  may  agree,  recognizes  the  right  to 
make  such  arrangement  by  contract 

2.  An  agreement  by  one  school  district  with 
another  to  pay  for  the  tuition  of  children  of  the 
former  attending  school  in  the  latter,  which  is 
made  after  such  attendance  has  ceased,  is  ad- 
missible in  an  action  by  the  latter  to  recover  i 
the  price  of  the  tuition  from  the  former. 

Appeal  from  district  court,  Clarke  county; 
H.  M.  Towner,  Judge. 

Action  at  law  to  recover  for  schooling  fur- 
nished children  residing  In  the  defendant  dl»- 
trlct  Trial  to  the  court  and  Judgment  for 
plaintiff.    The  defendant  appeals.    Affirmed. 

Temple,  Hardinger  &  Temple,  for  appellant. 
Mclntlre  Bros,,  for  appellee. 

SHERWIN,  J.  The  plaintiff  and  the  de- 
fendant are  adjoining  districts,  but  In  different 
oountles.  During  the  school  years  1893-94, 
1894-95,  and  1895-96  certain  children  residing 
In  the  defendant  district  attended  plaintifTs 
school.  These  children  all  Uved  more  than 
1^  mllea  from  defendant's  schooL  At  the 
end  of  each  school  year  the  defendant  was 
notified  in  writing  of  the  attendance  of  th« 
children  for  the  preceding  year,  and  requested 
to  pay  the  average  tuition  of  such  children 
per  week  or  month.  No  affirmative  action 
was  taken  In  the  matter  by  the  defendant  on- 
tll  at  a  later  time,  and  no  objection  was  ever 
made  to  the  action  of  plaintiff  in  permitting 
these  pupils  to  attend  school  in  Its  district 
In  September,  1896,  the  plaintiff  appointed 
I  Its  president  a  committee  to  settle  with  the 
defendant  for  the  tuition  of  the  scholars  who 
had  been  attending  plaintiff's  school  for  the 
three  preceding  years,  and  on  the  23d  of  Sep- 
tember the  defendant  by  action  of  its  board  of 
directors,  allowed  plaintitTs  claim  In  the  sum 
of  $103.97,  and  subsequent  thereto  a  warrant 
was  drawn  for  said  amount  in  favw  of  the 
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plaintiff.  It  Is  contended  by  the  defendant 
tbat  the  evidence  does  not  justify  the  Judg- 
ment rendered  against  it  There  Is  no  ques- 
tion as  to  the  amount  or  value  of  the  tuition 
funoiahed  by  plaintiff,  but  it  Is  said  tbat  no 
act  of  the  defendant  has  fixed  Its  liability 
therefor.  Section  2912  of  McClaln's  Code  pro- 
Tides  tliat  "children  residing  in  one  district 
may  attend  school  in  another  *  *  *  on 
such  terms  as  may  be  agreed  upon  by  the  re- 
si)ective  boards  of  directors."  This  provision 
is  regardless  of  the  distance  of  children  from 
school  in  their  own  district,  and  regardless  of 
the  obstacles  or  conditions  provided  for  In 
section  2916  fallowing.  No  express  agree- 
ment is  shown  under  this  statute,  but  the  de- 
fendant linew  ail  of  the  time  that  Its  children 
were  attending  school  in  the  plahitiff  district, 
and  not  only  did  not  object  thereto,  but  after- 
wards agreed  to  pay  plaintiff's  charge  there- 
for. The  defendant  was  bonnd  under  the  law 
to  provide  a  school  for  its  pupils.  The  stat- 
ute in  question  recognizes  a  different  arrange- 
ment as  a  proper  subject  of  contract  and 
agreement,  and.  If  the  defendant  may  have 
incurred  liability  for  the  tuition  of  its  school 
children  by  agreement  with  the  plaintiff,  why 
la  not  its  act  of  settlement  and  subsequent 
agreement  to  pay  as  valid  and  binding  as 
wonld  be  that  of  a  private  Individual  under 
like  circumstances?  We  see  no  reason  why 
it  should  not  he  so,  and  think  the  evidence 
fully  Jnstlfled  the  Judgment  It  was  compe- 
tent to  show  this  settlement  and  agreement 
and  we  discover  no  error  In  the  rulings  of  the 
court  thereon.  The  Judgment  is  affirmed. 
Affirmed. 


STATE  V.  EASTON. 
(Snpreme  Court  of  Iowa.  April  12,  1901.) 
BANKS  AND  BANKIMQ— FRAUDULENT  BANK- 
ING —  INSOLVENT  BANK  —  ACCEPTANCE  OF 
DEPOSIT— CRIMINAL  UABILITY  OF  OFFICER 
—OFFICER  OF  NATIONAL  BANK— OPERATION 
OF  STATUTB— INDICTMENT— SETTING  ASIDE 
INDICTMENT  —  GROUNDS  FOR  —  FAILURE  TO 
SWEAR  WITNESS— EVIDENCE— BANK  BOOKS 
—  ADMISSIBILITY  —  VALUE  OF  ASSETS  — IN- 
STRUCTIONS-APPEAL. 

1.  Code,  I  18S5,  making  it  a  felony  for  any 
officer,  director,  manager,  meml>er,  or  person 
ronnected  with  a  banlc,  firm,  etc.,  doinK  a  bank- 
ing business,  to  receive  deposits  with  Ijnowl- 
etlge  that  the  banlt,  firm,  etc.,  is  insolvent,  ap- 
plies to  officers  of  national  banlis,  thouRh  the 
chapter  in  which  such  section  is  found  is  a 
chanter  prescribing  how  state  and  saving  banks 
shall  l>e  manaeed. 

2.  Snch  act  is  not  void  in  so  far  as  it  appVes 
to  national  bank  officers,  on  the  gronnd  that  it 
is  an  attempt  to  control  and  regulate  the  re- 
ceipt of  deposits  by  national  banks,  and  in  con- 
flict with  the  law  of  the  United  States  author- 
ising national  banks  to  receive  deposits. 

3.  The  failure  of  a  grand  Jury  to  swear  a 
witness  as  required  by  Code,  fS  52&1,  6255, 
62C0,  Is  not  snfflcient  to  anthonze  the  setting 
aside  of  an  indictment  since  it  is  not  Included 
in  the  gronods  therefor  specified  in  section 
C319,  which  are  exclusive  of  other  grounds. 

4.  Under  Code,  i  52S7,  requiring  words  in  an 
indictment  to  be  construed  in  their  usual  ac- 
ceptation, an  allegation  In  an  indictment  char- 


ging the  president  of  a  bank  with  receiving  de- 
posits with  knowledge  of  its  insolvency  which 
states  that  he  was  president  of  the  bank  known 
as  the  First  National  Bank  of  D.  is  a  sufficient 
allegation  that  it  is  an  incorporated  bank. 

6.  An  indictment  charging  a  bank  president 
with  accepting  deposits  with  knowledge  tliat 
the  bank  was  insolvent,  and  charging  that  he 
connived  at  and  encouraged  snch  deposits,  is 
not  defective  as  charging  two  offenses,  since 
the  separate  offense  of  conniving  at  and  en- 
couraging such  deposits  requires  the  actual  ac- 
ceptance of  the  deposits  by  other  persons. 

S.  Books  of  a  bank  kept  under  the  supervi- 
sion of  its  president  are  admissible  in  a  pro- 
ceeding against  him  for  accepting  a  deposit 
with  knowiedfre  of  the  insolvency  of  the  bank, 
both  to  show  Its  insolvency,  and  the  president's 
knowledge  thereof,  though  they  may  not  be  ad- 
missil)Ie  as  books  of  account 

7.  Evidence  of  the  value  of  notes  owned  by  a 
bank  is  admissible  for  the  purpose  of  showing 
its  insolvency  in  a  prosecution  against  its  presi- 
dent for  accepting  a  deposit  with  knowledge  of 
its  insolvency. 

8.  The  failure  to  give  a  reouested  instruction 
is  not  error,  when  the  portion  thereof  which 
embodies  correct  rules  of  law  is  given  in  an- 
other instruction. 

Appeal  from  district  court  Payette  coun- 
ty;   A.  N.  Hobson,  Judge. 

The  defendant  was  charged  by  Indict- 
ment with  having  ou  the  2l8t  day  of  August 
1896,  while  engaged  In  the  banking  business 
as  president  of  the  First  National  Bank  of 
Decorali,  at  Decorah,  Iowa,  "unlawfully, 
willfully,  knowingly,  and  feloniously  permit- 
ted, connived  at  encouraged,  accepted,  and 
received  on  and  for  deposit  in  said  bank 

*  *  *  a  certain  deposit  in  lawful  paper 
money,  *  *  *  of  and  in  the  sum  of  one 
hundred   dollars,    from    one   John   French, 

•  •  •  and  of  the  value  of  $100;  the  said 
bank  being  then  and  there  insolvent  and  the 
said  James  H.  ESaston,  the  defendant  afore- 
said, then  and  there  well  knowing  that  said 
bank  was  Insolvent"  The  defendant's  mo- 
tion to  set  aside  the  indictment  and  his  de- 
murrer to  the  Indictment  being  overruled, 
he  pleaded  not  guilty;  and,  upon  trial  had, 
a  verdict  of  guilty  was  returned,  and  judg- 
ment of  Imprisonment  for  five  years  and  for 
costs  rendered  on  the  verdict.  Prom  this 
Judgment  the  defendant  appeals.    Affirmed. 

J.  B.  Powers,  Dan  Shea.  Clements  &  Clem- 
ents, and  H.  T.  ft  C.  W.  Reed,  for  appellant 
Milton  Eemley,  Atty.  Gen.,  H.  P.  Hancock, 
Co.  Atty., 'E.  P.  Johnson,  and  James  H. 
Trewln,  for  the  State. 

GIVEN,  O.  J.  1.  On  and  for  a  long  time 
prior  to  August  26,  1890,  the  defendant  was 
the  president  and  general  manager  of  the 
Firet  National  Bank  of  Decorah,— a  bank  du- 
ly authorized  to  transact  business  at  Decorah 
as  a  national  bank,  nnder  the  laws  of  con- 
gress. On  said  20th  day  of  August  1896,  the 
defendant  received  from  John  French  on  de- 
posit in  said  bank  $100  in  money,  for  which 
he  executed  to  Mr.  French  a  certificate  of 
deposit  payable  six  months  after  date,  with 
interest  at  4  per  cent  "No  interest  after 
maturity."  The  bank  was  then  open  and 
transacting  business  in  the  usual  manner, 
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and  continued  to  do  so  until  about  November 
10,  1896,  wlien  It  was  found  to  be  Insolvent 
and  was  put  Into  the  hands  of  a  receiver. 
While  the  questions  o(  the  insolvency  of  the 
bank,  and  of  defendant's  knowledge  on  that 
subject  at  the  time  this  deposit  was  received, 
are  In  issue,  the  jury  Was  fully  warranted 
In  finding  that  the  bank  was  then  Insolvent, 
and  that  the  defendant  knew  that  fact  when 
he  received  the  deposit.  The  extent  of  the 
liabilities  of  the  bank,  the  character  of  Its 
assets.  Including  a  large  liability  against  the 
defendant,  and  defendant's  active  control 
and  management  of  the  bank,  leave  no  room 
for  debate  on  these  issues. 

2.  Appellant's  counsel  present  two  proposi- 
tions, as  follows:  "First.  Does  the  statute 
of  Iowa  prohibiting  banks  or  their  officers 
or  agents  from  accepting  and  receiving  de- 
posits when  such  banks  are  Insolvent  apply 
to  national  banks  organized  and  doing  busi- 
ness under  and  in  pursuance  of  the  laws 
of  the  United  States?  Second.  If  sections 
1884  and  1886  of  the  Oode  be  held  to  apply 
to  national  as  well  as  state  and  private  banks 
or  bankers,  then  are  they  valid  in  so  far 
as  they  apply  to  national  banks  organized 
and  conducting  boslness  under  the  laws  of 
congress?"  Section  1884,  c.  12,  tit  0,  of  the 
Code  provides  that  "no  bank,  banking  house, 
exchange  broker,  deposit  office,  firm,  com- 
pany, or  corporation  doing  a  banking  •  •  • 
or  deposit  business  shall,  when  insolvent, 
accept  or  receive  on  deposit  •  •  •  any 
money,  .bank  bills,  United  States  treasury 
notes,  or  currency,"  etc.  Section  1885  pro- 
vides as  follows;  "If  any  such  bank,  bank- 
ing house,  exchange  broker,  deposit  office, 
firm,  company,  corporation  or  person  shall 
receive  or  accept  on  deposit  any  such  de- 
posits, as  aforesaid,  when  insolvent,  any 
owner,  officer,  director,  cashier,  manager, 
member  or  person  knowing  of  such  Insol- 
vency, who  shall  knowingly  receive  or  ac- 
cept, be  accessory,  or  permit,  or  connive  at 
receiving  or  accepting  on  deposit  therein,  or 
thereby,  any  such  deposits,  or  renew  any 
certificate  of  deposit,  as  aforesaid,  shall  be 
guilty  of  a  felony,"  etc.  Chapter  10  of  said 
title  9  provides  for  the  organization  of  sav- 
ings banks;  chapter  11,  for  the  organiza- 
tion of  state  banks;  and  chapter  12,  in  addi- 
tion to  said  sections  1SS4  and  1885,  provides 
how  such  banks  shall  be  managed  and  con- 
trolled. Appellant  Insists  that  said  sections 
1884  and  1866  only  apply  to  the  banks  pro- 
vided for  In  said  title  9.  The  language  of 
said  sections  included  many  other  than  sav- 
ings and  state  banks,  and  the  construction 
contended  for  would  exempt  all  these  oth- 
ers from  the  prohibitions  and  penalties  of 
said  sections,  which  would  leave  the  public 
unprotected  as  against  such  frauds  by  bro- 
kers, private  bankers,  and  others  than  sav- 
ings and  state  banks  that  conduct  a  deposit 
business.  These  sections  were  originally  en- 
acted as  chapter  153  of  the  Laws  of  the  18th 
Qeneral  Assembly,   and  re-enacted   in   the 


Code,  with  slight  changes,  as  a  part  of  said 
chapter  12.  They  might  more  properly  have 
been  placed  in  the  criminal  statutes,  but  the 
fact  of  their  re-enactment  as  part  of  chap- 
ter 12  does  not  warrant  the  restriction  claim- 
ed. We  are  in  no  doubt  but  that  the  legis- 
lative intent  Is  that  said  sections  shall  apply 
to  all  persons,  corporations,  and  associations 
receiving  deposits  of  money.  See  State  v. 
Fields,  98  Iowa,  748,  62  X.  W.  663. 

3.  Appellant  contends  in  support  of  his 
second  proposition  that  said  sections  1^4 
and  1885  of  the  Code  of  Iowa  are  invalid  as 
to  national  banks,— In  other  words,  that  they 
do  not  apply  to  national  banks.  The  argu- 
ment Is  that  under  the  laws  of  congress  such 
banks  are  authorized  to  receive  deposits,  and 
that,  "where  an  act  is  authorized  to  be  done 
by  a  law  of  the  United  States,  such  act  Is 
thereby  withdrawn  from  the  operation  of 
the  criminal  laws  of  the  state,  unless  other- 
wise expressly  provided  by  congress,  and 
that  the  performance  of  such  act  in  pursu- 
ance of,  and  as  authorized  by,  such  law  of 
the  United  States  cannot  be  punished  as  an 
offense  against  any  law  of  the  state."  This 
statement  of  the  law  is  in  substantial  ac- 
cord with  the  authorities,  and  the  Inquiry 
is  whether  the  defendant  was  authorised  by 
the  laws  of  congress  to  do  the  act  of  which 
he  has  been  convicted.  This  Inquiry,  we 
think.  Is  directly  answered  In  State  v.  Fields, 
supra.  We  understand  appellant's  counsel 
to  concede  that  that  case  Is  against  their  con- 
tention, but  they  insist  that  It  is  against 
the  weight  of  authorities,— especially  cer- 
tain cases  decided  since  that  opinion  was 
rendered,  namely.  State  v.  Thomas,  173  U. 
&  276,  19  Sup.  Ot  453,  43  L.  Ed.  699.  and  In 
re  Waite  (D.  O.)  81  Fed.  3">9.  We  do  not 
find  that  this  precise  question  has  ever  been 
passed  upon  by  the  supreme  court  of  the 
United  States,— the  only  tribunal  that  may 
render  a  final  determination  of  it.  In  the 
absence  of  such  a  decision,  we  follow  the 
law  as  announced  In  State  v.  Fields,  without 
reviewing  the  authorities  and  reasons  upon 
which  it  is  based. 

4.  One  ground  of  defendant's  motion  to 
set  aside  the  Indictment  was  that  Thomas 
Rice  was  examined  before  the  grand  Jury 
without  being  sworn  as  required  by  law. 
Mr.  Rice  was  foreman  of  the  grand  Jury. 
He  was  sworn  by  one  of  the  Jurors,  and  tes- 
tified only  that  the  defendant  had  been  pres- 
ident of  the  bank  for  many  years.  There 
has  been  no  dispute  as  to  this  fact  at  any 
time,  and  we  fail  to  see  wherein  the  de- 
fendant was  prejudiced  by  reason  of  Mr. 
Rice's  not  being  sworn  as  provided  In  sec- 
tions 5254,  5256,  and  5260  of  the  Code.  This 
is  not  ground  for  setting  aside  an  Indict- 
ment. Code,  {  5319.  The  grounds  prescrib- 
ed In  that  section  are  exclusive  of  others. 
State  v.  Bangham  (Iowa)  82  N.  W.  452.  .An- 
other ground  of  said  motion  Is  that  certain 
exhibits  before  the  grand  Jury  as  evidence 
were  not  returned  with  the  Indictment,  as 
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required  by  sectloa  5280  of  the  Code.  The 
exhibits  referred  to  are  said  certificate  of 
deposit  and  a  rece'ipt  glTen  by  defendant  to 
one  Grow.  French  and  Grow  testified  con- 
cerning these  documents,  but  it  does  not 
appear  tliat  either  document  was  Ijefore  the 
grand  Jury.  There  was  no  error  in  overrul- 
ing the  motion  on  either  of  these  grounds. 

5.  A  ground  of  demurrer  to  the  indictment 
was  that  it  is  indefinite  and  uncertain,  and 
does  not  charge  any  offense  with  the  required 
certainty.  It  is  argued  that  the  indictment 
fails  to  show  whether  the  bank  was  a  cor- 
poration, partnership,  or  name  under  which 
an  IndlTldual  was  doing  business.  The  in- 
dictment cliarges  that  defendant  was  presi- 
dent of  the  banlc  linown  as  the  First  Nation- 
al Banlc  of  Decorab.  "C!onstrued  in  their 
usual  acceptation  in  common  language,"  these 
words  of  the  indictment  show  that  this  was 
an  incorporated  national  bank.  Code,  i  6287. 
As  we  construe  said  sections  1884  and  1885, 
the  defendant's  guilt  does  not  depend  upon 
the  character  of  the  organization  of  the  bank. 
Another  ground  of  the  demurrer  was  that 
the  Indictment  charges  two  offenses,  namely, 
the  permitting,  conniving  at,  and  encoura- 
ging the  receipt  and  acceptance  of  the  de- 
posit, and  also  receiving  the  same.  To  re- 
ceive or  accept  a  deposit,  knowing  the  bank 
to  be  insolvent,  is  an  offense;  and  to  be 
accessory  or  permit  or  connive  at  receiving 
or  accepting  a  deposit  by  another,  knowing 
the  bank  to  be  insolvent,  is  also  an  offense. 
The  indictment  charges  a  receiving  by  the 
defendant,  and  what  Is  said  as  to  his  per- 
mitting, conniving  at,  and  encouraging  the 
deposit  is  not  that  It  be  given  to  another, 
but  to  himself.  The  indictment  does  not 
charge  two  offenses,  for  that  it  does  not 
charge  that  defendant  permitted,  connived 
at,  or  encoiuraged  the  giving  of  the  deposit 
to  another.  There  was  no  error  in  overrul- 
ing the  demurrer  on  these  grounds. 

6.  The  court  admitted  in  evidence,  over 
defendant's  objection,  books  of  the  bank,  as 
bearing  upon  the  question  of  insolvency,  and 
the  defendant's  knowledge  thereof.  Defend- 
ant Insists  that  these  were  not  boolcs  of  ac- 
count or  of  original  entries,  and  therefore 
not  admissible.  They  were  not  admitted  as 
books  of  account,  and  were  not  offered  as 
such.  They  were  books  kept  under  the  su- 
pervision of  the  defendant  to  show  the  con- 
dition of  the  bank,  and  the  entries  therein 
were  accessible  to  and  known  by  him.  There- 
fore they  were  admissible  not  only  to  show 
the  condition  of  the  bank,  but  also  the  de- 
fendant's knowledge  as  to  Its  condition.  The 
authorities  cited  as  to  the  rule  applicable  to 
books  of  account  are  not  in  point.  It  is  also 
contended  that  the  court  erred  in  admitting 
the  evidence  of  the  receiver  and  others  as  to 
the  value  of  certain  notes  held  by  the  bank. 
The  condition  of  the  bank  depends  upon  the 
value  of  Its  assets,  and  there  was  no  better 
•way  of  proving  the  value  of  these  notes.  We 
And  no  error  in  the  admission  of  evidence. 


7.  Appellant's  remaining  contention  is  that 
the  court  erred  in  refusing  certain  of  the  in- 
structions asked,  and  in  giving  the  sixteenth 
paragraph  of  the  cliarge.  In  so  far  as  those 
asked  were  correct,  they  were  fully  covered 
by  those  given.  Said  sixteenth  instruction 
related  to  a  dalm  held  by  the  banlc,  and  was 
really  favorable  to  the  defendant  We  do 
not  find  any  error  in  the  giving  or  refusing 
instructions.  It  follows  from  the  conclusions 
we  have  reached  that  the  Judgment  of  the 
district  court  must  be  affirmed. 


BARDBS  V.  HUTCHINSON,  Jodge. 

(Supreme  Oonrt  of  Iowa.     April  13,  1901.) 

SBT-OPF   AND    COUNTERCLAIM  —  VOLUNTARY 

DISMISSAX>— EFFECT-JURISDICTION    OF 

COUNTERCLAIM— OSRTIORARL 

1.  Where  plaintiff  sued  to  have  a  sale  of  per- 
sonalty and  a  note  given  therefor  declared  void, 
and  for  a  money  judgment  for  the  value  of  the 
property,  an  answer  asking  that  defendant's 
title  to  tlin  note  be  confirmed  and  decreed  para- 
mount does  not  state  a  connterclaim,  under 
Code,  §  3570,  providing  that  counterclaim  must 
present  matter  on  which  an  original  action 
might  be  brought,  so  tliat  after  plaintiff  dismiss- 
ed his  action  the  court  was  without  jurisdiction 
to  render  the  decree  asked  by  defendant. 

2.  Where  plaintiff  dismisaes  as  soon  as  the 
case  is  called  for  trial,  the  fact  that  the  dis- 
missal Is  not  entered  on  the  judge's  calendar 
until  after  evidence  is  heard  in  defendant's  be- 
half does  not  give  the  court  jurisdiction  to  ren- 
der a  decree  against  the  plaintiff  on  an  answer 
that  does  not  state  a  counterclaim. 

3.  The  court  has  no  jurisdiction  to  render  a 
decree  against  plaintiff  after  he  has  dismissed, 
on  an  answer  that  does  not  state  a  counter- 
claim, and  hence  such  action  may  be  properly 
reviewed  by  certiorari. 

4.  Where,  after  plaintiff  had  dismissed  bis 
action,  the  court  heard  defendant's  evidence, 
and  rendered  a  decree  against  plaintiff  on  an 
answer  that  did  not  state  a  counterclaim,  the 
fact  that  plaintiff's  attorney  was  in  the  court 
room  did  not  mnke  it  incumbent  on  him  to  en- 
ter exception  to  the  decree,  in  order  to  review 
such  decree  by  certiorari. 

This  case  Is  brought  to  this  court  by  writ 
of  certiorari  to  review  the  proceedings  of  the 
district  court  of  Sioux  county,  Hutchinson,  J., 
presiding.  In  which  Judgment  was  rendered 
against  plaintiff  in  a  proceeding  wherein  it 
Is  claimed  the  court  had  no  Jurisdiction  of 
plaintiff.  The  facts  will  be  found  In  the  opin- 
ion.   Judgment  annulled. 

Lohr,  Gardiner  &  Lohr  and  P.  D.  Van 
Oesterhout,  for  plaintiff.  Hutchinson  &  Plank 
and  Wm.  Mllchrlst,  for  defendant. 

WATERMAN,  J.  Plaintiff  is  the  trustee 
In  bankruptcy  of  one  Frank  T.  Walker,  a 
merchant,  formerly  engaged  In  business  at 
Hawarden.  As  such  trustee,  plaintiff  filed  a 
petition  in  equity  In  the  district  court  of  Sioux 
county  against  the  First  National  Bank  of 
Hawarden,  the  Bank  of  Alcester,  S.  D., 
Charles  R.  Allen,  and  Frank  T.  Walker,  set- 
ting up  the  following  facts:  That  about 
March  1,  1899,  Walker  was  adjudged  a  bank- 
rupt under  the  federal  s^i^:^^  and  plaintiff 
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was  appointed  trustee ;  that  prior  thereto,  and 
on  the  leth  day  of  January,  1899,  Walker  was 
Indebted  to  varloua  persons  for  goods  sold 
him  In  the  amount  of  $12,000,  to  the  First 
National  Banic  of  Hawarden  in  the  sum  of 
$1,000,  and  to  the  Bank  of  Alcester,  in  South 
Dakota,  in  the  sum  of  $450;  that  said  Walker 
was  at  this  time  Insolvent  It  is  further  char- 
ged that  on  the  date  last  named  Walker  made 
a  pretended  sale  of  his  stock  of  merchandise 
to  defendant  Charles  R.  Allen,  for  the  consid- 
eration of  about  $1,764,  for  which  a  promis- 
sory note  was  given  that  matured  abont  Au- 
gust 1,  1899.  On  the  same  day  Walker  trans- 
ferred said  note  to  the  Hawarden  bank  for 
about  the  sum  of  $1,629.35,  of  which  about 
$175  was  paid  by  said  bank  to  Walker;  and 
the  remainder  was  applied  In  payment  of  his 
indebtedness  to  it  and  to  the  Bank  of  Alces- 
ter. It  is  alleged,  further,  that  Allen  was  not 
the  real  purchaser  of  said  merchandise,  but 
that  he  acted  for  the  Hawarden  bank,  which 
In  fact  was  the  buyer.  And  at  the  time  of 
these  transactions  all  of  said  parties  engaged 
in  them  bad  reason  to  believe,  and  did  believe 
and  know,  that  defendant  Walker  was  In- 
solvent, and  It  was  the  intention  in  selling 
said  stock  of  goods  and  transferring  said  note 
to  give  a  preference  over  other  creditors  to 
the  two  defendant  banks.  Wherefore  it  Is 
prayed  that  the  note  and  the  conveyance  of 
the  stock  of  merchandise  be  declared  fraud- 
ulent and  void,  and  held  invalid  against  plain- 
tiff, and  that  defendants  be  compelled  to  ac- 
count for  the  prox)erty  and  profits,  and  that 
plaintiff  have  Judgment  for  the  value  of  such 
property.  In  due  time  an  answer  was  filed. 
In  which  the  sale  of  the  stock  of  merchandise 
to  Allen,  and  the  giving  by  him  of  the  promis- 
sory note  and  Its  transfer  to  the  Hawarden 
bank,  are  admitted.  It  is  averred  that  de- 
fendants had  good  reason  at  the  time  to  be- 
lieve that  Walker  was  solvent  It  is  further 
said  that  the  note  so  transferred  to  the  bank 
has  been  fully  paid.  In  another  division  of 
the  answer,  and  the  one  that  affords  the 
ground  for  this  controversy,  the  same  facts 
are  substantially  admitted,  the  same  allega- 
tion of  belief  on  the  part  of  defendants  in  the 
solvency  of  Walker  Is  made,  and  then  follows 
these  paragraphs:  "That,  by  reason  of  the 
assignment  and  delivery  of  said  note  by  said 
Walker,  this  defendant  became  the  absolute 
and  unqualified  owner  thereof,  and  had  a  ti- 
tle thereto  that  was  paramount  and  superior 
to  any  right  title,  or  Interest  thereto  that 
may  be  claimed  by  the  plaintiff.  Wherefore 
the  defendant  the  First  National  Bank  of 
Hawarden  asks  that  It  may  be  adjudged  and 
decreed  that  Its  title  to  said  note  conveyed 
to  it  by  said  Walker  may  be  established  and 
confirmed,  and  decreed  to  be  paramount  and 
superior  to  any  right,  title,  or  Interest  of 
plaintiff  thereto."  When  the  case  was  called 
for  trial,  but  before  any  testlmopy  was  of- 
fered, plaintiff,  in  open  court,  dismissed  his 
action.  Defendants  claimed  the  right  not- 
withstanding the  dismissal,  to  prove  the  so- 


called  "affirmative  allegations"  at  their  an- 
swer and  have  Judgment  thereon.  The  court 
did  not  enter  the  dismissal  at  once,  but  heard 
testimony  on  defendants'  part,  held  In  their 
favor,  and  rendered  Judgment  finding  "the 
note  was  not  accepted  by  the  bank  for  the 
purpose  of  obtaining  a  preference;  •  •  • 
that  the  title  of  the  defendant  the  First  Na- 
tional Bank  of  Hawarden  to  the  said  note 
conveyed  to  It  by  the  said  Walker  Is  para- 
moimt  and  superior  to  any  right,  title,  or  In- 
terest of  plaintiff."  The  costs  were  then  tax- 
ed to  plaintiff. 

1.  The  position  taken  by  appellees  is  that 
their  answer  set  up  a  counterclaim,  and  the 
dismissal  by  plaintiff  did  not  affect  their 
right  to  affirmative  relief.  It  is  not  entitled 
a  counterclaim  In  the  pleading,  but  this  alone 
would  not  be  decisive.  Bank  v.  Carr,  49 
Iowa,  359.  The  subject-matter  In  the  plead- 
ing Is  not  however,  that  of  a  counterclaim. 
It  will  be  noticed  the  plaintiff  does  not  claim 
title  to,  or  a  right  of  possession  of,  the  note. 
He  merely  prays  to  have  the  transaction  in 
which  it  was  given  declared  void,  and  asks 
a  money  Judgment.  Under  the  ordinary  de- 
fensive allegations  of  an  answer,  a  decree  in 
defendant's  favor  would  give  It  all  the  rights 
which  it  could  possibly  establish  under  the 
miscalled  "aflirmatlve"  averments  of  Its 
pleadlng&    Walker  v.  Land  Co.,  60  Iowa,  750. 

N.  W.  563.  A  counterclaim  proper  pre- 
ints  matter  upon  which  an  original  action 
might  be  brought  in  defendant's  favor.  Code, 
i  3570.  Tested  by  this  rule,  the  answer  clears 
ly  did  not  set  up  one.  The  note  bad  been 
fully  paid,  and  the  proceeds  were  in  the  pos- 
session of  the  Hawarden  bank.  With  this 
state  of  affairs  existing,  it  obviously  had  no 
right  of  action  against  plaintiff.  See,  fur- 
ther, on  this  point,  Kavaleir  v.  Macbula.  77 
Iowa,  121,  41'  N.  W.  590;  Stuart  v.  Hlnes,  33 
Iowa,  00.  Something  is  claimed  for  the  fact 
that  the  entry  of  dismissal  was  not  made  by 
the  court  until  after  the  evidence  was  heard 
In  defendant's  behalf.  As  the  dismissal  was 
brought  to  the  court" a  knowledge  at  once  up- 
on its  being  announced,  we  do  not  regard  It 
as  material  when  the  entry  was  made  In  the 
Judge's  calendar.  When  It  was  disclosed  to 
the  presiding  Judge  that  plalntliTa  case  was 
dismissed,  the  fact  became  apparent  that  the 
latter  was  out  of  court  Page  v.  Sackett  68 
Iowa,  220,  28  N.  W.  6«7. 

2.  We  have  next  to  consider  whether  cer- 
tiorari Is  the  proper  remedy.  Upon  dismiss- 
al, there  being  no  coimterdalm,  the  Jurisdics 
tion  over  plaintiff  ceased,  and,  when  an  In- 
ferior tribunal  acts  without  Jurisdiction,  such 
a  remedy  is  proper.  Oode,  f  4154,  and  notes. 
It  Is  said  on  behalf  of  defendants  that  one 
of  the  attorneys  for  plaintiff  was  present 
when  the  evidence  was  offered  to  prove  their 
case,  and  it  is  Insisted  that  he  should  have 
entered  his  exception  and  asserted  plaintiff's 
rights  by  appeal.  The  presence  of  plaintiff's 
attorney  in  the  court  room  where  the  proceed- 
ings were  had  of  which  complaint  Is  made 
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cannot  affect  the  right  to  resort  to  this  rem- 
edy, nnless  soch  fact  conferred  Jurisdiction 
on  the  district  court,  and,  manifestly,  It  did 
not  have  this  effect  In  our  opinion,  the  ac- 
tion of  the  court  in  rendering  the  Judgment 
It  did  was  unwarranted,  and  the  same  la 
hereby  annolled, 


NEAR  T.  QBBBN. 
(Supreme  Court  of  Iowa.     April  13,  1901.) 
ESTOPPKt,— DECLARATIONS  AS  TO  TITLB. 

Property  purchased  by  B.  at  an  execution 
■ale  was  subsequently  bought  b^  plaintiff  of 
the  owner,  and  thereafter  B.,  without  linowl- 
edge  of  plaintiff's  interest,  stated  to  plaintifPs 
■gent  that  there  was  nothing  due  on  B.'s  claim. 
Held,  that  the  statement  did  not  estop  B.'s 
grantee  from  asserting  title  to  the  property. 

Appeal  from  district  court,  Boone  county; 
S.  M.  Weaver,  Judge. 

Action  In  equity  to  set  aside  a  sheriff's 
sale  of  real  estate,  and  permit  plaintiff  to  re- 
deem from  the  Judgment  under  which  the 
sale  was  made,  if  anything  should  be  found 
due  thereon.  There  was  a  decree  for  plain- 
tiff, and  defendant  appeals.    Keversed. 

Jordan  &  Goodykoontz  and  Walter  Cana- 
day,  for  appellant  Dyer  &  StoTens,  for  ap- 
pellee. 

WATERMAN,  3.  The  court  was  war- 
ranted in  finding  the  following  facts:  One 
Crabtree  was  the  owner  of  two  lots  In  the 
town  of  Madrid.  W.  B.  Briggs  had  a  Judg- 
ment against  Crabtree  which  was  a  lien  on 
the  said  real  estate.  An  execution  was  Is- 
sued on  this  Judgment  and  on  January  15, 
1S98,  the  property  was  sold  to  Briggs  for  the 
sum  of  $55.91.  In  February,  1898,  plaintiff, 
through  her  husband,  J.  W.  Near,  who  acted 
as  her  agent,  purchased  the  lots  of  Grab- 
tree.  After  making  the  purchase  J.  W.  Near 
went  to  Briggs  to  ascertain  the  amount  due 
him  on  his  claim,  and  was  told  by  Briggs 
that  It  was  fully  paid.  Thereafter  Briggs 
assigned  the  certificate  of  sale  to  defendant 
who  In  due  time  took  a  deed  thereon.  It 
may  well  be  questioned  whether  the  state- 
ment of  Briggs  which  plaintiff  relies  on  as 
an  estoppel  is  admissible  against  defendant 
since  It  does  not  Inhere  In  the  certificate  of 
sale.  Bat  we  prefer  to  rest  our  conclusion 
on  another  ground.  It  will  be  observed  that 
plaintiff  had  already  purchased  the  property 
when  this  conversation  took  place,  so  what 
was  said  did  not  affect  the  matter  of  her 
acquisition  of  title.  But  may  she  have  been 
lulled  Into  a  feeling  of  security,  and  so  in- 
duced to  take  no  steps  to  redeem?  There  is 
no  evidence  tending  to  show  that  Briggs  at 
the  time  knew  that  plaintiff  had  any  inter- 
est In  the  property,  or  that  she  intended  or 
was  likely  to  act  npon  what  he  said.  Not 
even  by  Inference  was  the  purpose  of  the  in- 
quiry made  known  to  him.  Plaintiff's  hus- 
band was  a  lawyer,  and  the  condition  of 
affairs  was  fully  disclosed  by  the  court  reC' 


ords.  It  Briggs  had  Indulged  In  any  spec- 
ulation on  the  subject  he  would  have  been 
Justified  In  concluding  that  his  statement 
would  not  be  relied  upon.  It  is  but  fair  to 
Briggs  to  say  that  he  denies  the  remark  as 
testified  to  by  plaintiff,  and  says  the  conver- 
sation was  upon  another  subject.  We  have 
held  that  a  mere  random  statement  made 
without  any  fraudulent  Intent  to  one  who, 
so  far  as  the  speaker  has  any  reason  to 
know.  Is  without  present  or  prospective  In- 
terest In  the  matter  referred  to,  will  not  es- 
top the  latter  from  afterwards  asserting 
against  the  person  to  whom  the  statement  la 
made  any  rights  he  may  have  had,  even 
though  such  rights  are  Inconsistent  with  his 
statement  Klrchman  v.  Coal  Co.,  84  N.  W. 
039.  That  case  is  so  similar  in  Its  facts  to 
the  one  at  bar  as  to  make  It  controlling. 
Upon  this  ground  the  Judgment  must  be  re- 
versed. 


RUST  T.  OLSON. 
(Supreme  Court  of  Iowa.    April  13,  1901.) 

JUSTICES  OF  THE  PBACE-HEPLBVIN— 
APPBAU 

Where  the  party  found  entitled  t»  the  prop- 
erty in  controversy  in  a  replevin  suit  before  a 
Justice  of  the  peace  elects  to  take  a  money 
judsment  for  the  value  thereof,  as  fixed  by  the 
Jury,  as  he  is  authorized  to  do  by  Code,  §  4178, 
he  may  remit  the  excess  over  $25,  and  thus 
defeat  an  appeal  to  the  district  court,  since  sec-  ■ 
tion  4110,  prohibiting  remittitur  to  defeat  ap- 
peals from  district  courts,  does  not  apply  to  re- 
plevin in  justice  court. 

Appeal  from  district  court  Buena  Ylsta 
county;  W.  B.  Quarton,  Judge. 

Appeal  from  an  order  sustaining  a  motion 
dismissing  an  appeal  from  the  decision  of  a 
Justice  of  the  peace.    Affirmed. 

I.  W.  Bane,  for  appellant  M.  B.  Mack,  for 
appellee. 

DEEMER,  J.  The  action  was  for  the  re- 
covery of  a  steer  alleged  to  be  of  the  value 
of  $28.  At  the  trial  before  the  Justice  the 
Jury  found  that  plaintiff  was  entitled  to  the 
possession  of  the  animal,  and  fixed  Its  value 
at  $28.  Thereupon  defendant  filed  a  bond, 
and  then  and  there  gave  notice  of  appeal. 
Thereafter  plaintiff  filed  a  remittitur.  In 
which  he  remitted  all  sums  given  by  the  Jury 
over  and  above  $24.99,  and  elected  to  take 
Judgment  for  that  sum  In  full  payment  of  the 
steer.  After  these  proceedings  were  had, 
the  Justice  of  the  peace  rendered  Judgment 
for  the  amount  found  by  the  Jury,  and  ap- 
proved defendant's  appeal  bond.  When  the 
case  came  to  the  district  court  the  plaintiff 
filed  a  motion  to  dismiss,  and  affirm  the  Judg- 
ment, on  the  ground  that  the  amount  In  con- 
troversy did  not  exceed  $25.  This  motion 
was  sustained,  and  the  district  court  rendered 
Judgment  against  defendant  for  the  sum  of 
$^.99,  with  costs.  The  appeal  Is  from  this 
ruling. 

Ordinarily,    the    amonnt    in    controversy. 
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which  must  be  more  than  $25  to  Justify  an  a.if- 
peal  from  the  Judgment  of  a  Justice  of  the 
peace,  is  to  be  determined  from  the  pleadings. 
That  amount  in  the  instant  case  was  $28. 
The  allegations  as  to  value  are  not,  of  course, 
conclusive  la  actions  for  the  recovery  of 
specific  personal  property,  but  prima  facie 
they  are  accepted  as  correct  But,  where 
the  pleadings  show  that  more  than  $25  is 
involved,  the  party  in  whose  favor  the  Judg- 
ment is  to  be  awarded  may,  as  a  rule,  remit 
all  in  excess  of  $25,  and  thus  defeat  the  ap- 
peal. Mllner  v.  Gross,  60  Iowa,  2o2,  23  N. 
W.  654;  Bateman  v.  SIsaon,  70  Iowa,  518, 
30  N.  W.  870.  Even  though  a  bond  be  filed 
and  accepted  before  the  remittitur  is  made, 
yet.  If  made  before  Judgment,  there  can  be  no 
appeal.  Knox  v.  KicoU  (Iowa)  66  N.  W. 
876.  These  rules  are  now  very  firmly  es- 
tablished, and  section  4110  of  the  Code,  pro- 
hibiting remittiturs  to  defeat  appeals  from 
superior  and  district  courts,  seems  to  have 
application.  But  defendant  contends  that 
they  do  not  apply  to  actions  of  replevin,  and 
that,  if  they  do,  as  the  Judgment  was  in  fact 
for  $28,  there  is  a  right  of  appeal.  There  is 
no  question  as  to  the  Jurisdiction  of  the  Jus- 
tice. That  court  had  Jurisdiction  of  the 
case,  and  the  only  point  In  dispute  Is  as  to  the 
"amoimt  In  controversy,"  as  that  term  Is  used 
In  section  4547  of  the  Code.  In  the  Knox 
Case,  supra,  the  Jury  returned  a  verdict  of 
$40.  Plalntlfr  filed  a  remittitur  for  all  In 
excess  of  $24.50.  The  appeal  bond  was  filed 
before  the  remittitur,  and  Judgment  was  ren- 
dered for  $40.  Held,  that  amount  In  con- 
troversy was  less  than  $25,  that  the  appeal 
was  not  perfected  until  after  Judgment,  and 
that  the  appeal  should  be  dismissed.  The 
case  disposes  of  one  of  appellant's  conten- 
tions, and  the  only  other  left  is,  does  the 
rule  with  reference  to  remittiturs  apply  to 
actions  of  replevin?  In  actions  of  that  char- 
acter the  Jury  must  assess  the  value  of  the 
property,  find  which  of  the  parties  is  entitled 
to  possession,  and  the  value  of  the  right 
(Code,  S  4175);  and  the  Judgment  must  also 
determine  which  party  is  entitled  to  posses- 
sion, and  the  value  of  the  right  (Id.  t  4176); 
and.  If  the  party  found  entitled  thereto  Is 
not  already  in  possession  of  the  property,  he 
may,  at  bis  option,  have  execution  for  the 
value  thereof,  as  determined  by  the  Jury  (Id. 
{  4178).  There  is  nothing  In  any  of  these 
provisions  expressly  Inhibiting  the  filing  of 
a  remittitur.  If  there  be  any  such  Inhibition, 
it  is  to  be  inferred  from  section  4178,  which 
provides  that  the  party  may,  at  his  option, 
have  execution  for  the  value  of  the  property 
as  fixed  by  the  Jury.  If  plaintiff,  found  en- 
titled to  the  possession,  elects  to  take  a  mon- 
ey Judgment,  and  relinquishes  all  claim  to  the 
property,  we  know  of  no  reason  why  he  may 
not  elect  to  take  a  Judgment  for  a  less  sum 
than  that  fixed  by  the  Jury;  in  other  words, 
remit  all  ia  excess  of  a  sum  named  by  him. 
If  this  be  true,  then  from  the  time  of  filing 
the  remittitur  the  amount  in  controversy  Is 


less  than  $25.  In  the  remittitur  filed  by 
plaintiff  be  elected  to  take  the  value  of  the 
property  In  the  sum  of  $24.96;  to  take  k 
money  Judgment,  waive  all  right  to  the  ani- 
mal, and  remit  to  the  defendant  all  sums  over 
and  above  the  amount  named.  As  he  had 
the  undoubted  right  to  take  a  money  Judg- 
ment, and  as  he  remitted  all  over  $24.99  al- 
lowed by  the  Jury,  it  seems  to  ns  that  the 
amount  in  controversy  was  less  than  $25  from 
the  time  of  such  election.  While  we  have 
said  the  action  was  replevin.  It  would  be  more 
accurate  to  say  that  it  was  detinue,  for  no 
writ  was  Issued  for  the  dellvwy  of  the  proi>- 
erty  to  plaintiff  pending  the  litigation.  In 
such  a  case  it  is  clear  that  plaintiff  may  have 
Judgment  for  the  value  of  the  property  (Mc- 
Korton  v.  Akers,  24  Iowa,  369;  Langhlln  v. 
Main.  63  Iowa,  HSO,  19  N.  W.  673);  and  there 
ought  to  be  no  doubt  of  plaintiflrg  right  to 
remit  part  of  the  sum  awarded  by  the  Jury. 
The  question  of  the  power  Qf  the  district 
court  to  render  Judgment  for  $24.99  does  not 
properly  arise,  and  is  not,  therefore,  consid- 
ered.   Affirmed. 


HILEMAN  T.  CHICAGO  O.  W.  BY.  CO. 
(Supreme  Court  of  Iowa.    April  13.  1901.) 
RAILROADS— RIGHT  OF  WAY— USB  OP  STRSETT         ' 
—GRANT. 

1.  A  grant  to  a  railway  company  of  the  right 
to  construct  and  forever  maintain  and  operate 
Its  road  in  a  street  in  front  of  grantor's  prop- 
erty, without  any  Umitntion  as  to  the  number 
of  trackgj  Includes  the  right  to  any  legitimate 
increa.se  m  the  use  of  the  street  by  the  com- 
pany for  the  operation  of  its  road,  indudia; 
the  right  to  maintain  necessary  side  tracks. 

2.  A  grant  to  a  railroad  company  of  the 
right  to  construct  and  thereafter  maintain  and 
operate  its  road  in  a  street  in  front  of  the  gran- 
tor's property  Is  binding  on  liis  vendee. 

Appeal  from  district  court,  Blackhawl 
county;   A.  S.  Blair,  Judge. 

The  appellant  Is  the  successor  of  the  Chi- 
cago, St  Paul  &  Kansas  City  Railway  Com- 
pany. In  June,  1886,  the  city  of  Waterloo 
granted  the  last-named  company  the  right  of 
way  over  Bluff  street  In  said  city,  for  the 
purpose  of  constructing  and  operating  Its 
line  of  railway  therein.  The  plaintifrs  prop- 
erty abuts  said  street  and  her  grantor.  Wil- 
liam Cornell,  was  the  owner  thereof  at  the 
time  the  ordinance  was  passed  granting  the 
defendant's  predecessor  the  right  of  way 
therein.  On  the  L7th  day  of  December,  1SS4'^ 
Cornell  and  his  wife  executed  and  delivered 
to  the  railway  company  the  following  writ- 
ten instrument:  "Know  all  men  by  these 
presents:  That  William  Cornell  and  Phoebe 
Oomell,  bis  wife,  of  Blackhawk  county,  state 
of  Iowa,  in  consideration  of  the  sum  of  $225 
in  hand  paid  by  the  Chicago,  St  Paal  & 
Kansas  City  Railway  (Company,  a  cori)ora- 
tlon  of  the  state  <rf  Iowa,  do  hereby  grant 
bargain,  sell,  and  convey  unto  the  said  Chi- 
cago, St  Paul  &  Kansas  City  Railway  Com- 
pany the  right  privilege,  and  permission  to 
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conatract  and  forever  maintain  and  operate 
Ita  railway  In  Bluff  street,  in  tbe  city  of 
Waterloo,  and  state  of  Iowa,  In  front  of  the 
following  described  property  [describing  the 
property  set  out  in  plalntlfr's  petition],  here- 
by releasing  said  company  from  all  damages 
to  the  above  abutting  property  by  reason  of 
the  building  or  operating  of  said  railway. 
Signed  this  17th  day  of  December,  A.  J>. 
1886.  William  ComeU.  Phoebe  Cornell." 
This  was  duly  acknowledged  and  properly 
recorded,  and  soon  thereafter  the  company 
extended  its  track  in  said  street  in  front 
of  the  property  in  question.  A  single  track 
was  laid  and  operated  until  1896,  when  the 
dpfendant  company  projected  a  side  track 
into  said  street  which  passed  in  front  of 
the  plaintifrs  property  between  it  and  the 
main  track.  This  is  an  action  to  recover 
damages  for  the  laying  of  this  side  track. 
There  was  a  trial  to  a  Jury,  and  a  verdict 
and  Jndgment  for  the  plaintiff.  The  defend- 
ant appeals.    Beveraed. 

O.  C  Miller,  for  appellant    H.  H.  Besold, 
for  appellee. 

SHKBWIK.  J.  The  main  qnestiou  before 
ns  for  determination  is  the  effect  to  be  given 
the  written  Instrument  set  out  in  the  state- 
ment of  the  case.  The  plaintiff,  in  effect 
contends  that  It  is.  nothing  more  than  a  re- 
ceipt for  damages  paid  for  the  location  of  a 
single  track  In  front  of  the  plaintiffs  prop- 
erty. It  must  be  conceded  at  the  threshold 
of  this  Inqniry  that  the  plaintifTs  grantor, 
Cornell,  originally  had  an  easement  in  the 
street  in  question,  which  was  a  property 
right,  and  that  he  could  s^  and  convey  or 
release  such  right  and  deal  with  It  in  all 
respects  as  he  could  with  any  other  property 
right  or  interest.  While  he  had  no  title  to  or 
right  In  the  soil  of  the  street  his  conveyance 
or  release  of  his  easement  therein  was  valid 
and  binding  under  all  authorities.  And  it 
must  also  be  conceded  that  Oomell  conveyed 
to  the  Chicago,  St  Paul  &  Kansas  City  Ball- 
way  Oompany  the  right  to  the  use  of  Bluff 
street  for  the  purpose  of  constructing,  operat- 
ing, and  maintaining  its  railway  therein,  so 
far  as  socb  use  might  or  could  interfere  with 
his  eaaemoit  therein.  And  it  will  be  noted 
also  that  he  released  the  company  "from  all 
damage"  to  his  property  abutting  thereon. 
Suppose  Cornell  had  made  a  similar  convey- 
ance to  the  company  of  a  right  of  way  four 
rods  wide  through  his  farm;  what  would  be 
the  rights  of  the  company?  It  is  well  settled 
that  the  conveyance  of  land  for  railroad  pur- 
poses will  ordinarily  vest  in  the  grantee  the 
same  rights  as  though  the  land  had  been  ac- 
quired by  condemnation  (Lewis,  Em.  Dom. 
[2d  Ed.]  I  293;  Boushlange  v.  Bail  way  Co., 
115  Ind.  106,  17  N.  B.  198);  and'  "the  convey- 
ance will  be  held  to  be  a  release  of  all  dam- 
ages which  would  be  presumed  to  tie  Included 
In  the  award  of  damages  If  the  property  had 
been  c<mdemned"  (Lewis,  Em.  Dom.  [2d  Ed.] 
(  293,  and  cases  cited;  Ballroad  Co.  t.  Smith, 
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111  111.  363;  Norrls  ▼.  Kaibroad  Co.,  28  Vt  99; 
McCarty  v.  Ballway  Co..  31  Minn.  278,  17  N. 
W.  616).  It  is  the  almost  universal  rule  tbat 
in  condemnation  proceedings  the  damages 
are  to  be  assessed  once  for  all,  and,  when 
once  assessed,  "they  Include  all  the  injuries 
which  may  result  for  all  time  to  come  from 
the  construction  and  operation  of  the  road 
In  a  reasonable  and  proper  mannor."  Lewis, 
Em.  Dom.  (2d  Ed.)  {  566;  Fowie  v.  North- 
ampton Co.,  112  Mass.  834;  Dearborn  v. 
Ballroad  Co.,  24  N.  H.  179;  Water-Power  Co. 
V.  (Thambers,  IS  N.  J.  Eq.  199;  Tucker  v. 
Ballroad  Co.,  27  Pa.  281;  Joy  v.  Water  Co., 
85  Me..  109,  26  Ati.  1052;  White  T.  Ballroad 
Co.  (Ind.  Sup.)  23  N.  E.  782.  If  In  the  con- 
veyance or  in  the  condemnation  no  limit  Is 
placed  upon  the  use  of  the  easement  its  use 
may  be  changed  or  Increased,  ao  long  as  due 
care  and  skill  are  exercised  in  so  doing,  with- 
out liability  for  additional  damages.  Lewis. 
Em.  Dom.  (2d  Ed.)  S  575;  Cassidy  v.  Ball- 
road Co.,  141  Mass.  174,  6  N.  B.  142;  Butman 
V.  Ballroad  Co.,  27  Vt  500;  Hummel  v.  Ball- 
road Co.,  175  Pa.  537,  34  Aa  848;  White  v. 
Ballroad  Co.  (Ind.  Sup.)  23  N.  B.  782.  There 
is  no  limitation  in  the  conveyance  and  re- 
lease of  ComeU  to  the  company;  hence  any 
legitimate  increase  in  the  use  of  the  street 
for  the  operation  of  its  road  Is  covered 
thereby.  Tliat  the  side  track  In  question 
was  necessary  and  proper  to  the  operation 
of  defendant's  road,  no  one  questions;  and, 
indeed,  it  is  generally  recognized  by  the  au- 
thorities that  additional  tracks  and  aide 
tracks  are,  or  at  any  time  may  become,  a 
necessity,  and  that  they  are  within  the  con- 
templation of  a  condemnation,  and  the  dam- 
age therefor.  '  Ballroad  Co.  v.  Smith,  111  111. 
363;  White  v.  Ballroad  Co.  Hnd.  Sup.)  23  N. 
B.  782.  There  can  be  no  question  that  the 
plaintiff  is  bound  by  the  act  of  her  grantor, 
and  can  have  no  greater  claim  than  he  could 
enforce.  No  question  of  the  abandonment 
of  defendant's  right  under  the  statute  is  in 
Hm  case,  though  discussed  somewhat  by  the 
plaintiff's  connseL  It  is  very  evident  how- 
ever, that  such  a  plea  would  be  of  no  avail 
in  this  case,  because  the  defendant  not  only 
holds  under  a  grant  aa  against  plaintiff,  but 
has  been  in  the  actual  operation  of  Its  road 
all  of  the  time  since.  It  follows  from  what 
we  have  said  that  the  plaintiff  was  not  enti- 
tled to  recover,  and  that  the  court  erred  in 
not  sustaining  the  defendant's  motion  to  di- 
rect a  verdict,  and  erred  in  the  instructions 
given  numbered  5,  7,  and  9.  The  Judgment 
Is  reversed. 


NOBTON  «t  al.  V.  PISHEB  et  aL 
(Supreme  Court  of  Iowa.    April  18.  1901.) 

FACTORS-CONDI'nONAL  SALB— RIQHTS   OF 

MORTQAOEE. 

1.  Where  goods  are  consiKned  to  a  factor,  to 

be  sold  and  aceonnted  for  by  him  as  provided 

by  a  written  contract  stipolating  that  he  aball 

buy  at  a  fixed  price  all  goods  remaining  un- 
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sold  on  a  certain  date,  and  that  the  title  shall 
not  rest  in  him  until  the  purchase  price  shall 
bo  paid  in  full,  the  goods  remaining  unsold  aft- 
er said  date  are  held  by  him  as  owner  under  a 
conditional  sale,  and  not  as  agent. 

2.  His  mortgagee  for  yalue,  without  notice, 
after  such  date,  is  entitled  to  such  goods  aa 
against  the  consignor. 

Appeal  from  district  court,  Lee  county; 
Henry  Bank,  Judge. 

By  the  terms  of  a  written  contract  dated 
February  26,  1898,  the  plaintiff  agreed  to 
furnish  L.  H.  Fteber  500  half  sacks  of  flour, 
at  $4.90  per  barrel,  to  be  sold  by  the  latter, 
as  plaintiff's  agent,  at  not  less  than  the  price 
named,  and  he  was  to  render  an  account  30 
days  after  shipment,  with  remittance  for  all 
sold,  and  every  30  days  thereafter.  "And, 
If  any  of  said  merchandise  Is  unsold  at  tlie 
expiration  of  90  days  from  the  date  hereof, 
he  will  buy  the  same  at  the  above-named 
price,  and  pay  Willis  Norton  8c  Co.  In  cash 
therefor;  but  it  Is  expressly  agreed  that  the 
title,  owneraBlp,  and  right  of  possession  of 
said  property  shall  be  in  said  Willis  Norton 
&  Co.  until  the  same  shall  be  paid  for  In 
full."  On  the  11th  of  March  following, 
Fisher,  after  explaining  his  situation  some- 
what, requested  shipment  at  once,  saying  he 
would  guaranty  the  money  as  per  contract, 
and  added:  "If  you  so  choose,  you  can 
draw  on  us  for  one-third  amount  every  thir- 
ty days."  The  flour  was  shipped  March 
14tb,  and  terms  were  stated  In  the  Invoice  to 
be  "80,  60,  90  days,"  and  that  "amount  oif 
money  to  be  accounted  for  to  as  on  this 
consignment  Is  $612.50,  less  freight."  On 
tbe  2lBt  of  the  same  montk  plaintiff  sent 
Fisher  a  statement,  and  drew  on  him  for 
$192.96,  which  was  one-third  of  the  price  of 
tbe  flour,  less  freight,  as  per  his  letter. 
Fisher  paid  the  freight  and  $170  on  this 
draft  May  SOtb,  when  he  promised  another 
payment  about  tbe  10th  or  12tfa  ot  June. 
The  plaintiff  sent  a  statement  on  the  14th  of 
June,  and  drew  for  one-half  of  the  balance 
of  $408.33,  saying:  "Please  honor  when 
presented.  We  will  extend  the  time  of  the 
consignment  30  days,  as  the  above  should  be 
closed  by  to-day.  If  first  and  second  remit- 
tances have  been  made  on  time."  Fisher 
advised  the  plaintiff  on  June  30th  that  he 
had  on  baud  230  sacks  of  flour,  and  would 
do  Ua  best  to  settle  for  flour  sold  next 
Wednesday,  the  0th.  On  the  5th  of  July  be 
executed  a  chattel  mortgage  on  the  flour  and 
other  property  to  his  mother,  Rosa  Fisher, 
to  secure  an  Indebtedness  of  $1,800.  Tbe  va- 
lidity of  this  mortgage  Is  not  questioned. 
The  only  Issue  presented  In  this  action  for 
rhe  possession  of  the  flour  was  whether 
Flsber  held  It  as  plaintiff's  agent  or  as  the 
owner  under  a  conditional  sale.  The  dis- 
trict court,  taking  the  latter  view,  directed  a 
verdict  for  the  defendant.  From  judgment 
entered  thereon,  tbe  plaintiff  appeals.  Af- 
firmed. 

Watson  &  Weber,  for  appellant.  Casey  A 
Stewart,  for  appellees. 


liADD,  J.  That  Fiaber  wa«  tbe  mere 
agent  of  the  plaintiff  for  the  sale  of  tlie  flow 
within  90  days  foUowlng  tbe  execution  of  the 
conrtract  appears  from  Norton  t.  Melick,  97 
Iowa,  5S4,  66  N.  W.  780;  but  by  the  terms 
of  the  Instrument  tbe  relation  of  the  agent 
ceasM  at  the  end  of  tbat  period,  and  be  be- 
came purchaser  of  that  which  remained, 
though  title  was  not  to  pass  till  payment 
The  most  approved  test  to  be  applied  to  such 
contract  lies  in  ascertaining  whether  there 
was  a  promise  to  pay  for  tbe  goods.  If  so, 
as  a  general  rule  the  transaction  will  be  de- 
clared a  conditional  sale  rather  tiian  a  bail- 
ment Bentley  r.  Snyder,  101  Iowa,  1,  69 
N.  W.  1023;  Plow  Co.  v.  Clark,  102  Iowa.  31, 
70  N.  W.  808.  Here  there  was  an  explicit 
agreement  to  buy  at  a  fixed  price,  and  pay 
for  all  flour  remaining  undisposed  of  "at  the 
expiration  of  00  days  from  the  date  of  tbe 
contract."  Fisher  was  made  agent  for  the 
flour  sold  within  this  period,'  but  purchaser 
of  that  on  hand  at  Its  expiration.  The  tacts 
of  the  case  bring  it  squarely  within  the  rule 
recognized  In  Conable  v.  Lynch,  45  Iowa,  84. 

The  appellant  argues  on  the  theory  that 
time  must  be  coffij>uted  from  the  date  of 
shipment.  If  this  were  to  be  conceded,  still 
tbe  mortgage  was  executed  <ifter  the  lapse 
of  90  days.  True,  plaintiff  advised  Flsber  of 
an  extension  of  time  June  14tb,  but  without 
his  request,  and  be  does  not  appear  to  have 
assented  to  tbe  proposal.  He  was  the  pur- 
chaser under  the  terms  of  the  agr'>eiDent,  on 
condition  that  the  title  should  not  pass  till 
payment,  and  this  situation  conld  not  be 
changed  by  the  mere  ■uggestlon  of  plaintiff 
without  bis  acquiescence.  As  Flsber  was  in 
possession  under  a  cMiditlcHial  sale,  the  mort- 
gagee for  value  and  without  notice  was  en- 
titled to  protection.    Afiirmed. 


THEUSEN  T.  BRXAN  et  at 
(Snpreme  Donrt  of  Iowa.    April  12,  IMl.) 

FRAUD— BLBCnON  OP  REMSDIBSS— BJESCISSION 
—INSTRUCTIONS. 

1.  That  persons  acting  as  bankers  for  anoth- 
er stop  payment  of  his  checks,  with  intent  to 
cheat  tbe  owners  of  property  sold  to  him,  and 
appropriate  the  property  to  their  own  nae.  does 
not  constitute  such  frand  as  would  give  the  sell- 
er a  cause  of  action  against  them,  the  buyer 
havinpr  bought  the  property  in  good  faith  and 
with  mtent  to  pay  for  it 

2.  An  instruction  that  if  A.  directed  B.  to 
purchase  goods  with  intent  to  cheat  and  there- 
after received  the  proceeds,  and  if  B.  "l>onght 
the  goods  because  of  this  direction,  and  would 
not  have  bought  them"  but  for  this  direction, 
then  tbe  jury  might  iind  fraud,  etc.,  is  erro- 
neous, where  there  was  no  evidence  that  B. 
would  not  hare  bought  the  goods  but  for  this 
direction,  or  that  he  acted  thereon  in  buying 
them. 

3.  Where  plaintiff  sued  to  recover  the  price 
of  goods,  claiming  there  was  a  valid  contract 
for  the  sale,  and  that  defendants  guarantied  to 
pay  the  buyer's  checks  therefor,  this  was  an 
election  of  remedies,  estopping  plaintiff  to  claim 
that  a  subsequent  action  to  recover  of  defend- 
ants for  fraud  in  the  purchase  was  a  reacistion 
of  the  contract. 
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Api>eal  from  district  court,  Grundy  coun- 
ty;  P.  C.  Piatt  Judge. 

Action  to  recover  the  value  of  certain  lire 
Etock  sold  and  delivered  bj  plaintilT  and  one 
Moag  to  defendant  W.  R.  Bryan.  There  was 
a  trial  to  a  Jury,  resulting  in  a  verdict  and 
Jndgment  for  plalntttF  against  defaidants 
Stewart,  Moeler,  and  Porter,  and  they  ai>- 
peaL    Reversed. 

K.  3.  Williamson  and  Boles  &  Boies,  for 
appellants.  Mullan  &  Pickett,  J.  C.  Scott, 
H.  O.  Hemenway,  and  A.  Grundy,  for  ap- 
pellee. 

DEEMHR,  J.  Prior  to  tbe  transactions 
complained  of  in  this  case,  defendant  Bryan 
and  one  Morrison  were  engaged  in  the  busi- 
ness of  buying  and  shipping  live  stock  under 
the  firm  name  of  Bryan  &  MorrlsoB.  This 
firm  had  contracted  a  large  Indebtedness  to 
Ingwerson  &  Smith,  oommifsion  men  In  the 
dty  of  Chicago,  and  at  the  time  of  the  dis- 
solution of  the  firm  was  practically  insolvent. 
Bryan,  however,  desired  to  c<Mitinae  In  bnsl- 
nese.  and,  in  order  to  avtrfd  trouble  (m  ac- 
count of  hlB  indebtedness  to  the  Chicago 
commission  house,  made  his  shipments  at 
stock  in  the  name  of  Stewart,  Moeler  &  Ca, 
a  co-partnership  doing  a  lumber,  coal,  and 
grain  business  in  tiie  town  of  Reinbeck. 
Drafts  la  favor  of  tJiis  firm  were  drawn 
against  shipments  of  stodt  bou^t  by  Bry- 
an, but  the  drafts  were  deposited  In  Hae  Rein- 
beck  bank  to  tbe  credit  of  Bryan.  Bryan 
commenced  using  tbe  name  of  Stewart,  Moel- 
er &  Co.  without  their  consent,  but  they  aft- 
erwards ratified  tbe  same,  and  must  be  held 
bound  thereby.  This  firm  had  no  Interest  in 
Bryan's  business.  Ttaey  simply  acted  as  his 
bankers.  When  Bryan  purchased  live  stock 
be  issued  checks  in  bis  own  name  In  payment 
therefor.  Tbe  bank  paid  tbe  checks,  and, 
after  duirglng  the  amonnt  to  Bryan's  ac- 
count, sent  them  to  Stewart,  Moeler  &  Co. 
Bryan  also  pmvbased  live  stock  in  the  vi- 
cinity of  Hndson,  at  which  place  the  firm  of 
Stewart,  Moeler  &  Co.  also  did  business,  and 
they  both  Issued  checks  on  the  Hudson  Sav- 
ings Bank.  This  bank  paid  both  kinds  of 
checks  oq  the  promise  of  one  of  the  members 
of  the  firm  of  Stewart  Moeler  &  Co.  that 
tbey  would  reimburse  the  bank  for  any  loss 
it  might  sustain  In  the  payment  of  the 
checks.  The  Hudson  bank  forwarded  all 
these  checks  paid  by  it  to  tbe  bank  at  Rein- 
beck,  and  tbe  Bryan  checks  were  charged  to 
Bryan's  account,  and  the  amount  thereof  re- 
mitted to  the  Hudson  bank,  from  time  to 
time,  as  they  were  presented.  Plaintiff  and 
hia  assignor,  Moag,  sold  stock,  the  value  of 
which  they  seek  to  recoyer  In  this  action,  to 
Bryan,  and  received  his  checks  on  the  Hud- 
eon  bank  in  payment  thereof.  The  property 
was  delivered  and  the  checks  were  Issued 
during  banking  hours  <m  the  15th  day  ot  Jan- 
nary,  lS9o.  Instead  of  presenting  fheir 
checks  for  payment  to  tbe   Hudson  bank, 


plaintiff  and  Moag  on  the  IBtli  day  of  Janu- 
ary, 189S,  deposited  them  with  a  bank  at 
Cedar  Falls  for  collection,  and  on  the  same 
day  this  bank  forwarded  them  to  tbe  Hud- 
son bank  for  payment.  In  the  meantime, 
and  on  tbe  morning  of  tbe  16th  day  of  Jan- 
nary,  and  before  the  iecelpt  of  tbe  checks 
by  the  Hudson  bank,  tbe  Reinbeck  bank  and 
Stewart  Moeler  St  Go.  notified  the  Hudson 
bank  to  refuse  payment  of  all  Bryan's 
checks.  The  bogs  purchased  from  plaintiff, 
Theusen,  were  placed  with  other  hogs  in 
•the  yards  at  HndSon:  and  the  cattle  pur- 
chased from  Moag,  plaintiff's  assignor,  were 
shipped  to  Chicago  in  the  name  of  Stewart 
Moeler  &  Co.,  to  Ingwerson  Bros.  &  Smith. 
At  that  time  the  indebtedness  due  this  com- 
mission firm  on  account  of  prior  deals  in  the 
name  of  Stewart.  Moeler  &  Co.  was  lAme- 
thing  over  $l,f)00,  and  tbe  proceeds  of  the 
cattle  so  shipped  were  applied  on  this  in- 
debtedness. Bryan  was  also  indebted  at  ttals 
time  to  the  Reinbeck  bank,  and  on  the  ISth 
day  of  January,  1S05,  made  a  bill  of  sale  to 
the  bank,  covering  the  hogs  purchased  at 
plaintiff  and  other  property,  to  secure  the  in- 
debtedness. These  hogs  were  tbereupoo  ship- 
ped in  tbe  name  of  Stewart,  Moeler  A  Co., 
on  a  contract  of  sale  theretofore  made  1^ 
Bryan  to  a  concern  in  Marsballtown.  Iowa, 
and  the  proceeds  were  remitted  to  Stewart 
Moeler  &  Co.,  and  tbe  amount  placed  to  the 
credit  of  Bryan  on  his  account  with  the 
bank.  The  action  is  to  recover  the  value  of 
tbe  hogs  and  cattle  sold  from  each  and  all 
of  tbe  defendants.  Plaintiff  voluntarily  dis- 
missed the  action  as  to  Bryan,  and  at  the 
trial  the  Jury  was  instructed  to  find  a  verdict 
for  defendant  the  Reinbeck  bank. 

Tbe  petition  charges  a  contract  llabHtty 
for  the  stock  on  defendants  Stewart,  Moeler 
ft  Co.,  and  also  seeks  to  recover  tbe  valne 
thereof  from  said  firm  because  of  fraud.  The 
contract  liability  is  tiottomed  on  the  alleged 
promise  of  said  defendants  to  guaranty  or 
pay  the  checks  drawn  by  Bryan  on  tbe  Hud- 
son bank,  and  tbe  claim  for  tort  on  allega- 
tions that  witti  intent  to  defWrud  plaintiff 
and  Moag,  defendants  Stewart  Moeler  &  Oo. 
gave  notice  to  the  Hudson  bank  not  to  pay 
Bryan's  check;  that  when  tbey  give  this  no- 
tice they  knew  the  live  stock  purchased  by 
Bryan  bad  not  been  paid  for,  and  that  at  tbat 
time  they  had  obtained  from  Bryan  a  bill 
of  sale  covering  all  his  property  to  secure 
tbe  amount  due  the  baidc,  and  that  at  said 
time  the  stock  bad  been  shipped  In  tbe  name 
of  Stewart  Moeler  &  Co.,  as  before  Indicat- 
ed; that  with  full  knowledge  of  tb*  dis- 
honor of  Bryan's  checks  for  the  stock,  Stew- 
art, Moeler  &  Ca  appropriated  the  proceeds 
of  the  stock  for  which  payment  had  not 
been  made  to  their  own  use  and  benefit, 
and  that  all  defendants  except  Bryan  repu- 
diated responsibility  for  tbe  checks  issued 
in  payment  for  tbe  stock,  and  conspired  and 
confederated  tottether  to  cheat  and  defraud 
the  plaintiff  and  his  assignor  by  applying  tlw 
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proceeds  of  said  stock  oo.  an  indebtedness 
of  Bryan's,  knowing  that  the  stock  had  not 
been  paid  for,  and  in  violation  of  their  agree- 
ment to  honor  the  checks  and  furnish  Bryan 
money  with  which  to  meet  the  chedui  Issued 
by  him.  The  issue  of  fraud  was  the  only 
one  submitted  by  the  court.  The  chief  evi- 
dence of  the  aUeged  fraud  consists  of  a  cer- 
tain declaration  said  to  have  been  made  by 
Stewart,  after  the  transaction  complained  of 
occurred,  to  the  effect  that  his  firm  had  con- 
cluded to  close  up  the  business,  and  had  so 
Informed  Bryan;  that  Bryan  said  he  had 
a  part  of  a  car  load  of  cattle  purchased  from 
Moag,  and  had  spoken  to  Theuaen  about  his 
hogs,  and  that  he  (Bryan)  was  advised  by 
Stewart  to  go  and  buy  the  stock,  make  ship- 
ment, and  close  up  the  business,  and  that  he 
kneV  the  cattle  were  not  paid  for  when  he 
gave  Bryan  the  advice.  In  the  further  dis- 
cussion of  the  case,  it  must  be  borne  In  mind 
that  Bryan  purchased  the  ftock  from  plain- 
tiff and  his  assignor,  giving  his  diecks  there- 
for on  the  Hudson  bank;  that  he  (Bryan) 
made  no  misrepresentation  at  the  time  of 
the  sale;  and  that,  so  far  as  shown,  there 
was  no  intent  on  the  part  of  Bryan  not  to 
pay  for  the  stock  at  the  time  he  purchased. 
In  should  also  be  remembered  that  Stewart, 
Moeler  &  Co.  were  bankers  for  Bryan,  and 
not  principals  in  the  transaction,  and  that  the 
case  was  submitted  solely  on  the  issue  of 
fraud.  Bearing  on  that  Issue,  the  court  gave 
the  following,  among  other,  instructions,  to 
wit:  "That  the  plaintiff  might  recover"  in 
the  event  the  Jury  found:  "Second.  That  the 
defendants  Stewart,  Moeler  &  Co.  stopped 
the  payment  of  the  checks  given  by  Bryan  to 
plaintiff  and  Moag  In  payment  for  the  live 
stock  in  question  with  Intent  to  cheat  and 
defraud  the  former  owners  thereof,  and  to 
appropriate  or  convert  such  stock,  or  the  pro- 
ceeds thereof,  to  their  own  use  or  benefit, 
with  Intent  to  defraud  or  cheat  the  former 
owners  or  sellers  of  said  stock."  This  was 
manifestly  erroneous,  for  the  reason  that  if 
Bryan  purdiased  the  property  In  good  faith, 
and  with  Intent  to  pay  therefor,  tiie  mere 
fact  that  defendants  stopped  payment  of  the 
checks  would  not  constitute  fraud.  At  most. 
It  would  be  nothing  more  than  a  breach  of 
contract  The  intent  of  the  defendants  to 
gain  an  advantage  by  stopping  the  payments 
of  the  checks  did  not  constitute  a  fraud. 
Starr  v.  Stevenson,  91  Iowa,  684,  60  N.  W. 
217;  Van  Vechten  v.  Smith,  89  Iowa,  173,  13 
N.  W.  94;  Dorrls  v.  Miller,  105  Iowa,  569,  75 
N.  W.  482.  This  same  error  was  repeated  In 
the  fifth,  and  also  in  the  fourteenth,  instruc- 
tion. 

In  the  third  Instruction  given  by  the  court 
the  Jury  was  instructed,  in  substance,  that  if 
Stewart  directed  Bryan  to  pnrehase  the  stock 
with  Intent  to  cheat  and  defraud,  and  there- 
after his  firm  received  the  proceeds,  and  if 
Bryan  bought  the  stock  because  of  this  di- 
rection, and  would  not  have  bought  It  but 
for  this  direction,  then  It  might  find  fraud. 


etc.  This  Instruction  was  erroneous,  because 
there  was  no  evidence  to  show  that  Bryan 
would  not  have  bought  the  stock  bat  for  this 
direction,  and  no  evidence  that  he  acted 
thereon  In  purchasing  the  property. 

2.  Neither  plaintiff  nor  his  assignor  sold 
his  stock  by  reason  of  any  misrepresentations 
made  to  him  by  the  defendant  Bryan,  unless 
it  be  that  at  the  time  he  purchased  be  (Bry- 
an) did  not  intend  to  pay  for  the  goods.  No 
such  Intent  Is  charged  in  the  petition,  how- 
ever, and  the  case  was  not  tried  on  tliat 
theory.  Stewart,  Moeler  &  Co.  were  not  prin- 
cipals in  the  transaction,  and  neither  plains 
tiff  nor  his  assignor  sold  the  goods  relying 
on  them  for  their  pay.  There  has  been  no 
rescission  of  the  contract  as  to  Bryan,  nnless 
the  bringing  of  this  action  be  a  rescission; 
and  ttds  cannot  be  true,  for  it  appears  that 
prior  to  the  bringing  of  this  suit  plaintiff 
commenced  an  action  to  recover  the  pur- 
chase price  of  the  cattle,  claiming  that  there 
was  a  valid  contract  for  the  sale,  and  that 
defendants  premised  and  guarantied  to  pay 
Bryan's  checks  issued  for  the  purchase  price. 
This  was  such  an  election  of  remedies  as 
estops  plaintiff  from  claiming  that  this  ac- 
tion is  a  rescission.  Elm  Creek  Elevator  Oo. 
V.  Union  Pac.  By.  Co.,  97  Iowa,  719,  66  N.  W. 
1059;  Klocow  v.  Patten,  93  Iowa,  432,  61  N. 
W.  926;  Elliot  v.  Insurance  Ck>.  (Iowa)  79 
N.  W.  462.  • 

We  are  asked  to  decide  the  question  as  to 
whether  or  not  there  Is  any  contract  liability 
on  the  part  of  the  defendants.  As  that  mat- 
ter is  not  properly  before  us,  we  do  not  pro- 
nounce thereon.  The  record  does  not  call  for 
a  decision  of  the  question,  and  we  leave  It 
until  it  properly  arises. 

It  Is  a  little  difficult  to  nnderetand  the 
theory  on  which  plaintiff  seeks  to  recover. 
In  one  part  of  his  petition  he  alleges  a  sale 
of  the  live  stock  to  Bryan,  and  cbais^es  that 
the  fraud  on  the  part  of  the  defendants  Stew- 
art, Moeler  &  Ck>.  consisted  In  nottfylng  the 
Hudson  bank  not  to  pay  the  checks  drawn 
for  the  purchase  price  thereof,  and  in  taking 
the  bill  of  sale  of  the  property.  Indeed,  this 
seems  to  be  the  only  fraud  charged.  If  we 
are  right  in  our  analysis  of  the  petition.  It  Is 
clear  that  no  actionable  fraud  is  charged. 
The  sale,  as  between  plaintiff  and  his  as- 
signor and  Bryan,  was  valid,  and  the  mere 
fact  that  defendant  Induced  the  bank  not  to 
pay  the  checks,  or  that  they  received  the 
proceeds  of  the  cattle  bought,  would  not  con- 
stitute a  fraud,  no  matter  what  their  Intent. 
To  Induce  another  to  break  his  contract  is  not 
an  actionable  wrong  unless  accompanied  by 
malice,  and,  even  when  so  accompanied, 
there  Is  much  conflict  In  the  cases  regarding 
the  right  to  recover. 

Nothing  further  need  be  said  on  this  propo- 
sition, and  no  reference  need  be  made  at  this 
time  to  the  conflicting  cases  mentioned.  As 
we  read  the  petition,  Bryan  Is  not  charged 
with  an  Intent  to  defraud,  and  defendants' 
liability  seems  to  be  predicated  on  the  propo- 
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sition  that  tbey  are  fraudulent  transferees 
of  the  property  purcbased.  There  could  not, 
of  course,  be  a  yalid  sale  to  Bryan,  and  a 
recovery  from  bis  transferees,  because  they 
took  title  to  the  property  with  fraudulent  In- 
tent. Fraud  never  consists  In  mere  Intent. 
Starr  y.  Stevenson,  supra.  The  court  char- 
ged the  jury,  In  effect,  that  If  Stewart,  or 
Stewart,  Moeler  &  Co.,  directed  Bryan  to 
purchase  the  stock  in  question  with  intent  to 
defraud  plaintiff  and  his  assignor,  then  It 
would  be  justified  In  finding  for  plaintiff. 
We  find  no  allegation  In  the  petition  to  Jus- 
tify such  a  charge,  and.  In  the  absence  of 
such  allegations,  the  instruction  was  errone- 
ous. What  we  have  said  fully  indicates  our 
▼lews  of  the  law  of  the  case  aa  presented  by 
the  pleadings,  and  It  follows  that  defend- 
ants' motion  to  direct  a  verdict  for  them  on 
the  Issue  of  fraud,  filed  at  the  conclusion  of 
the  evidence,  should  have  been  sustained. 
We  do  not  overlook  the  case  of  Fltzslmmons 
▼.  Joslln,  21  Vt  129.  cited  in  appellee's  brief. 
Conceding  It  to  announce  correct  rules  of 
law,  they  are  not  applicable  to  the  case  made 
by  the  pleadings.  For  the  errors  pointed 
oat,  the  judgment  is  reversed. 


PARKER  V.   CITY  OF  OTTUMWA. 
(Supreme  Court  of  Iowa.    April  13,  1901.) 

MUNICIPAL  CORPORATIONS-DBFECTIVB  SIDB- 
WALK— UNSAFE  CONDITION— EVIDENCE— AD- 
MISSIBILITY —  EXCEPTION  —  SPECIAL  DAM- 
AQBS— AVERMENT— NECESSITY. 

1.  Where  a  petition  alleged  that  defendant 
had  notice  of  the  unsafe  condition  of  the  walk 
on  which  plaintiff  was  injured  long  before  and 
at  the  time  of  the  accident,  evidence  was  ad- 
missible to  show  Its  unsafe  condition  prior  to 
the  accident. 

2.  An  objection  to  a  question  after  the  an- 
swer is  in  18  too  late  to  be  available. 

3.  Where  there  was  no  exception  to  the 
court's  ruling  on  the  admissibility  of  evidence, 
an  objection  to  the  ruling  will  not  be  consid- 
ered. 

4.  Where  defendant  in  an  action  for  injuries 
occasioned  by  a  defective  sidewalk  offered  evi- 
dence tending  to  show  that  the  walk  was  in 
good  repair  before,  at,  and  after  the  accident. 
It  was  competent  to  show  in  rebuttal  that  re- 
pairs were  made  near  the  place  in  question  aft- 
er the  accident. 

5.  Where  plaintiff's  knee  was  injured  by  a 
defective  sidewalk,  and  the  petition  alleged 
that  the  injury  caused  great  pam  and  suffering, 
evidence  that  she  was  pregnant  when  injured, 
and  that  the  labor  of  childbirth  necessitated 
the  movement-  of  the  injured  knee,  and  conse- 
qupnt  pain,  was  admissible,  without  an  aver- 
ment of  spiedal  damages  because  of  her  preg- 
nancy. 

Appeal  from  district  court,  Wapello  coun- 
ty;  Robert  Sloan,  Judge. 

Plaintiff  was  tripped  and  thrown  by  a 
loose  board  In  defendant's  sidewalk,  and 
brings  this  action  to  recover  damages  for 
the  injury  received.  There  was  a  trial  to  a 
Jury,  and  a  verdict  and  judgment  for  the 
plaintiff.    The  defendant  appeals.    Affirmed. 

W.  H.  0.  Jaquee,  for  appellant  Steck  & 
Smith,  for  appellee. 


SHERWIN,  J.  The  petition  alleges  that 
the  defendant  bad  both  actual  and  con- 
structive notice  of  the  unsafe  condition  of  its 
walk  at  the  place  where  the  plaintiff  was  in- 
jured long  before  and  at  the  time  the  acci- 
dent happened.  Witnesses  were  permitted 
to  testify  as  to  this  condition,  and  of  this 
the  defendant  complaioB.  It  does  not  appear 
that  an  exception  was  taken  to  the  ruling  of 
the  court  on  the  moticm  to  strike  the  answer 
of  the  witness  Graham,  but,  regardless  of 
this,  the  evidence  was  properly  received. 
Smith  T.  City  of  Des  Moines,  84  Iowa,  6S5, 
51  N.  W.  77;  Hunt  v.  City  of  Dubuque,  96 
Iowa,  314,  65  N.  W.  319;  Wjlberdlng  v.  City 
of  Dubuque  (Iowa)  82  X.  W.  957. 

A  Witness  for  the  plaintiff  on  his  examina- 
tion in  chief  was  asked  whether  he  had  no- 
ticed repairs  in  the  sidewalk  before  or  <lfter 
the  accident  He  answered  that  he  had 
"seen  where  they  took  pieces  and  nailed 
them  down."  The  question  was  then  ob- 
jected to,  and  the  objection  overruled.  The 
witness  then  went  on  and  answered  where 
he  bad  seen  the  repairs,  and  that  It  was 
after  the  accident  A  similar  objection  was 
made  after  the  answer  was  In,  which  was 
overruled,  but  no  exception  taken  to  the 
ruling.  An  objection  to  a  question  after 
the  answer  Is  In  is  ordinarily  too  late,  and 
is  of  no  avail.  Lelpird  v.  Stotler,  97  Iowa, 
160,  66  N.  W.  160.  The  answer  to  the  first 
qnestlon  did  not  specifically  disclose  when 
the  repairs  were  noticed  by  the  witness. 
When  he  answered  afterwards  that  it  was 
after  the  accident,  ho  exception  was  taken 
to  the  mling  of  the  court  thereon;  hence  we 
cannot  consider  It 

The  defendant  offered  evidence  tending  to 
show  that  the  sidewalk  was  in  good  repair 
before,  at  and  after  the  time  of  plaintiff's 
Injury.  In  rebuttal  the  plaintiff  was  permit- 
ted to  prove  that  repairs  had  been  made  at 
and  near  the  place  In  question  after  the  ac- 
cident This  evidence  was  clearly  compe- 
tent as  tending  to  refute  the  defendant's 
claim.  There  was  also  evidence  tending  to 
show  that  the  walk  had  been  In  an  unsafe 
condltlMi  long  before  the  plaintiff  was  hurt 
and  continued  so  for  some  time  thereafter. 

PlalntlfTs  attending  physician  was  permit- 
ted to  testify  that  she  was  pregnant  when 
injured,  and  that  the  labor  of  childbirth  ne- 
cessitated movement  of  the  Injured  knee, 
and  consequent  pain.  It  is  urged  that  this 
evidence  should  not  have  been  received,  be- 
cause no  special  damage  on  account  of  preg- 
nancy was  pleaded.  This  was  not  necessary. 
It  was  alleged  that  the  Injury  caused  great 
pain  and  suffering,  and  her  physical  condl- 
tlMi at  the  time  thereof  was  proper  for  the 
Jury  to  CiNisider  In  determining  its  extent. 

Lastly  it  is  said  the  verdict  Is  not  sup- 
ported by  the  evidence.  With  this  we  can- 
not agree.  The  evidence  ii  in  conflict  on  all 
material  matters,  except  perhaps,  the  ques- 
tion of  the  defendant's  knowledge  that  the 
walk  in  question  needed  constant  supervi- 
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sion'  and  repair,  and  this  la  clearly  shown  by 
even  its  own  witnesses.  The  Judgment  is 
affirmed.    Affirmed. 


CORSON  V.  ANCHOR  MUT.  FIRE  INS.  00. 
(Supreme  Oourt  of  Iowa.    April  13,  1901.) 

INSURANCB  —  POUCT  —  APPLICATION  —  8TJF- 
FICIBNT  COPT  —  "IRON-SAFE  CLAU8B"  — 
WAIVBR— STATHMjiNT  BT  ADJUSTBIRr-PBOOF 
OP  LOSS— NONWAIVER  AQREBMBNT. 

1.  Under  a  statute  providing  that  a  cop7  of 
the  application  must  be  made  a  part  of  an  in- 
surance policy,  a  copy  containing  only  two  of 
twelve  or  more  items  in  the  application  is  not 
sufficient  to  satisfy  the  statute,  and  hence  a  pol- 
icy containing  such  copy  is  not  admissible  for 
the  purpose  of  showing  the  falsity  of  state- 
ments made  in  the  application. 

2.  Where  a  policy  provided  that  it  should  be 
void  if  the  assured  failed  to  keep  a  set  of  boolcs 
in  a  fireproof  safe,  the  failure  to  do .  so  ^yas 
waived  by  a  statement  of  the  adjuster  that 
the  assured  would  have  to  get  duplicates  for 
certain  invoices  in  order  to  make  required  proof 
of  loss,  whereby  assured  was  induced,  at  con- 
siderable expense  and  trouble,  to  procure  such 
dnplicate  copies. 

3k  Where  a  policy  provided  that  it  should  be 
void  if  assured  faUed  to  keep  a  certain  set  of 
books  in  a  fireproof  safe,  a  waiver  of  such 
failure  also  operates  to  excuse  the  production 
of  such  books  in  an  action  on  the  policy. 

4.  Where,  as  a  preliminary  to  adjustment  of 
a  loss  under  a  policy,  assured  signed  an  agree- 
ment stipulating  that  nothing  the  adjuster 
might  do,  say,  or  write,  should  be  construed  as 
waiving  any  defense  of  the  company,  as  con- 
ditions or  requirements  of  the  policy,  he  was 
not  thereby  precluded  from  pleading  a  waiver 
by  the  adjuster  of  a  clause  in  the  policy,  since 
the  adjuster,  having  power  to  make  such  waiv- 
er, could  not  deprive  himaelf  of  that  power  l^ 
his  own  act 

Appeal  from  district  court,  Shelby  county; 
W.  E.  Greene,  Judge. 

Action  on  policy  of  fire  insurance.  Verdict 
and  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Sullivan  ft  Sullivan,  for  appellant.  By«ni 
&  Lockwood,  for  appellee. 

McCLAIN,  J.  Appellant  relies  principally 
on  two  defenses:  First  misrepresentations 
in  the  application  as  to  the  title  of  the 
property,  its  value,  and  the  amount  of  Incum- 
brance tbereon;  and,  second,  breach  of  a 
clause  incorporated  in  the  policy  known  as 
the  "Iron-Saf^  Clause."  The  first  of  these 
questions  resolves  itself  into  an  Inquiry  as 
to  whether  the  application  was  Incorporated 
into  or  attaAed  to  the  policy  as  required  In 
Code,  {  1741,  In  such  way  that  misrepresen- 
tations therein  could  be  relied  on  by  appel- 
lant to  defeat  the  policy;  and  the  sufficiency 
of  the  second  defense  turns  on  the  question 
of  waiver. 

1.  While  there  was  an  apparent  pretense 
of  setting  out  a  copy  of  the  application  on 
the  back  of  the  policy,  as  required  by  the 
statute,  it  appears  that  what  was  there  set 
out  was  so  entirely  defective  and  incomplete 
that  the  court  held  it  to  be  not  a  compli- 
ance with  the  requirements  of  the  statute^ 


and  tiierefore  refused  to  allow  appeHant  to 
prove  the  falsity  of  statements  made  In  the 
application.  That  is  to  say,  while  there  was 
an  application  duly  made  out  and  containing 
these  statements,  which  application  was  be- 
fore the  trial  court  and  before  the  Jury,  the 
court  ruled  that  the  copy  of  this  application 
set  out  on  the  back  of  the  policy  was  so  in- 
accurate and  so  drfective  as  a  copy  that  the 
statute  requiring  the  company  to  attach  to 
the  policy  a  copy  of  the  application  had  not 
been  compiled  with;  and  the  court,  there- 
fore, under  the  direction  of  the  statute,  held 
that  the  company  was  precluded  from  prov- 
ing the  falsity  of  the  representations  In  the 
application  as  a  defense  to  the  action  on  the 
policy.  A  comparison  between  the  original 
application  and  the  copy  as  they  appear  in 
the  record  convinces  us-  that  the  mling  of 
the  court  was  correct.  As  a  matter  of  fact, 
the  purported  copy  contains  only  two  out  of 
perhaps  a  dozen  of  the  items  or  memoranda 
written  Into  the  original  application.  This 
was  no  copy  at  all,  and  the  statute  was  not 
complied  with.  Any  defense  based  on  state- 
ments In  the  original  application  therefore 
necessarily  falls. 

2.  Attached  to  the  policy  as  a  printed  slip 
was  a  clause  denominated  the  "Iron-Safe 
Clause"  by  which  the  Insured  agreed  to  keep 
a  set  of  books  showing  a  complete  record  of 
business  transacted,  including  all  pnrchases 
and  sales,  both  for  cash  and  credit,  together 
with  the  last  two  inventories  of  said  busi- 
ness, and  to  keep  such  hooks  and  Inventories 
securely  locked  In  a  fireproof  safe  at  night 
etc.,  and  covenanted  to  produce  such  books 
and  inventories  in  case  of  loss;  otherwise, 
the  policy  should  be  deemed  null  and  void, 
and  no  action  should  be  maintained  thereon. 
It  Is  conceded  tuat  the  stipulations  of  this 
clause  were  not  complied  with  by  the  in- 
sured, and  the  court  so  held;  but  the  plaln- 
tlfT  contended  that  the  breach  of  this  clause 
had  been  waived,  and  that  was  the  question 
presented  to  the  Jury.  However,  before  dis- 
cussing the  question  of  waiver,  it  Is  proper 
to  notice  the  claim  of  appellant  that  produc- 
tion of  the  books  called  for  by  the  Iron-safe 
clause  was  demanded  at  various  stages  of 
the  proceeding,  and  that  this  demand  was 
not  compiled  with,  and  that  therefore  the 
insured  could  not  recover.  Although  appel- 
lant attempts  to  make  out  of  this  a  different 
question  than  that  Involved  in  a  breach  of 
the  clause  by  failure  to  keep  the  books  re- 
quired, and  In  the  manner  required,  we  can 
see  no  difference  between  the  two  ques- 
tions. If  the  subsequent  acts  of  the  com- 
pany relied  on  as  a  waiver  of  the  breach  of 
this  clause  did  constitute  a  waiver,  it  extend- 
ed to  the  inability  to  produce  the  books  re- 
quired, and  the  failure  to  prove  the  loss  by 
means  of  such  books,  as  well  as  the  breach 
involved  In  the  failure  to  keep  the  books  in 
the  first  place.  With  reference  to  the  objec- 
tion that  the  book  kept  by  the  Insured  In 
I  which  mtry  of  credit  sales  was  made,  and 
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his  bank  book  Bhowisg  casta  depoalts,  both  of 
which  were  Introduced  by  plaintiff  in  connec- 
tion wltb  biB  ovra  teatlmoay,  were  not  such 
books   as   were   repaired   by   the   iron-safe 
cianse,  it  is  sufficient  to  say  that  ttiey  were 
not  relied  upon  as  constltntlng  a  compliaace 
with  tliat  clause,  but  were  used  only  as  a 
means-  of  refreabine  the  witness'  reoollee- 
tlon  as  te  the  extent  of  his  cash  and  credit 
sales,  and  were  admissible  for  that  purpose, 
regardless  of  whether  they  were  such  as 
were  contenpiated  by  the  iron-safe  clause  or 
not.  If  tt  should  Tie  ftooad,  as  contended,  that 
the  breach  of  said  clause  was  waived.    The 
important   qnestlMi,   therefore,   with   refer- 
ence to  the  iron-safe  clause.  Is  not  whether 
it  was  yalid,  and  whether  there  was  such 
breach  tbeneof  as  to  defeat  recovery  under 
the  policy,  bat  whether,  coneedlng  its  valid- 
ity and  the  breadi,  there  was  a  waiver  of 
forfeiture  of  the   policy  on  that   account. 
The  waiver  relied  upon  consisted  in  acts  and 
conveDBatloDS  ot  the  adjuster,  representing 
the  appeilant,  with  full  knowledge  on  his 
part  of  the  biea^di  ot  this  clause  and  of  the 
consequent  forfeiture  of  the  policy,  by  which 
the  insured  was  encouraged,  induced,  and 
required,  at  considerable  expense  and  trou- 
ble, to  procui«  copies  of  his  invoices  which 
had  been  destroyed  in  the  fire;  foe  the  pur- 
pose of  making  out  ttie  proofs  of  loss  re- 
quired under  the  policy,  szid  the  perfecting 
and   submitting  of  these  proofs  of  loss  to 
the  company.    la  Fltchpatrlck  v.  Insurance 
Cot.,  03  Iowa,  836,  5  N.  W.  Ifia,  It  is  said, 
"A  party  t»  a  contract,  having  ttie  rtgbt  to 
declare  it  forfeited,  must  exevdae  that  right 
when  called  upon  to  act  imder  the  coatract 
He  cannot  vecognize  the  contract  as  binding, 
and  afterwards  insist  upon  the  forfeiture.'' 
It  is  true  that  la  ttiat  case  it  was  held  that 
the  company  did  not,  by  requiring  proofs  hi 
accordance  with  the  terms  of  the  policy, 
waive  a  forfeiture  resulting  from  breach  of 
stipnlatlDna  in  the  contract;   but  in  the  case 
of  Hollis  V.  InsuraxKe  Co.,  65  Iowa,  464,  21 
N.  W.  774,  the  Fltchpatridc  Case  is  explained 
as  based  on  the  necessity  of  further  proofs 
to  enable  the  company  to  determine  whether 
It  waa  liable  under  the  policy,  and  It  was 
held  thai;  although  mere  silence  and  failure 
to  make  objection  aifter  kn«nrledge  of  the  for- 
feiture might  not  be  a  waiver  (as  to  whidi, 
see  Gibson  Electric  Co.  v.  Liverpool  &  London 
k  Globe  Ins.  Oo.  [N.  T.]  54  N.  E.  23),  yet  "if. 
with  knowledge  of  the  circumstances,  it  con- 
tiaued  to  treat  the  coatract  as  of  blndtng 
forcev  and  induced  plaintifC  to  act  la  that 
belief,  the  FUle  holding  that  It  thereby  waived 
the  forfeiture  is  a  very  Just  tme."    Again,  in 
4ntes  T.  Assurance  Co.,  84  Iowa,  355,  51  N. 
W.  7,  this  laaguage  Is  used:    "Where  a  com- 
pany, with  full  knowledge  <^  the  facts  out 
of  whldi  the  forfeiture  of  the  policy  arose, 
by  Its  acts  recognised  tiie  policy  as  a  valid 
and  subsisting   contract,   and   Induced   the 
plaintiff  to  act  in  that  belief  and  to  Incur 
trouble  aad  expense,  sacb  acttoa  would  ba  a 


waiver  of  the  conditions  under  which  the  for- 
feiture arose."  It  Is  not  necessary,  in  order 
to  constitute  a  waiver,  that  the  facts  shall 
be  such  as  would  support  a  plea  of  estoppeL 
Estoppels  are  not  favored  In  the  law.  Nei- 
ther are  forfeitures.  A  waiver  such  as  we 
are  now  considering  is  in  effect  an  election 
not  to  take  advantage  of  a  technical  defense 
In  the  nature  of  a  forfeiture,  and  should  be 
looked  upon  with  llbeiallty  rather  than  with 
strictness.  Titus  v.  Insunince  Co.,  81  N.  Y. 
410,  419.  In  the  case  before  us  it  appears 
that  tile  agent  of  the  company  sent  to  adjust 
the  loss,  after  being  fully  advised  as  to  the 
kind  of  books  which  the  Insured  bad  kept, 
and  well  knovrlng  that  they  were  not  in  com- 
piiance  with  the  requirements  of  the  iron- 
safe  clause,  told  the  insured  that  he  would 
have  to  get  duplicate  invoices  of  the  goods 
porchased  by  him,— the  originals  having  been 
destroyed  In  the  fire,— and  that  the  Insured 
employed  an  attorney,  and  at  considerable 
trouble  and  expense  secured  from  those  who 
had  sold  him  goods  duplicates  of  these  in- 
voices, copies  of  wliich  were  then  made,  sad 
attached  to  the  proofs  of  loss  and  sent '  to 
the  company.  That  this  conduct  on  the  part 
of  the  adjuster  amounted  te  a  waiver  of  the 
breach  of  the  Iron-safe  clause,  already 
known  to  the  adjuster.  Is  well  settled  by  the 
decisions  not  only  of  this  court,  but  of  the 
courts  of  other  states.  Brown  v.  Insurance 
Co.,  74  Iowa,  428,  38  N.  W.  135;  Hollis  v. 
Insurance  Co.,  66  Iowa,  4S4,  21  N.  W.  774; 
Dick  V.  Insurance  Co.,  92  Wis.  46,  65  N.  W. 
742;  Marthinson  v.  Insurance  Co.,  &i  Mich. 
372,  81  N.  W.  281;  Tltua  v.  Insurance  Co.,  81 
N.  T.  410;  Insurance  Co.  v.  Kennedy,  47  Keb. 
138,  66  N.  W.  278. 

Appellant  contends,  however,  that  by  sign- 
ing wljat  is  called  a  "nonwaiver  agreements 
the  insured  cut  himself  off  from  relying  on 
these  acts  of  the  adjuster  as  constituting  a 
waiver  of  the  forfeiture.  It  appears  that 
the  adjuster,  after  having  acquired  knowl- 
edge of  how  the  books  had  been  kept,  in- 
sisted that  before  he  would  proceed  with 
the  adjustment  of  the  loss  the  Insured  should 
sign  this  agreement,  by  which  it  was  stipu- 
lated that  "nothing  said  adjuster  may  do  or 
say  or  write  shall  in  any  way  be  construed 
as  waiving  any  of  the  rights  or  defenses  of' 
said  company,  or  any  conditions  or  require- 
ments of  said  policy  as  to  proofs  of  loss  or 
otherwise."  With  reference  to  the  forfeiture 
In  question,  it  seems  to  us  that  this  agree- 
ment was  wholly  luimateriaL  The  adjuster 
must  be  presumed  to  have  had  the  power 
to  waive  a  forfeiture.  Brown  v.  Insurance 
Co.,  74  Iowa,  428,  38  N.  W.  135;  Ruthven  v.  » 
Instirance  Co..  102  Iowa,  650,  500,  71  N.  W. 
574;  Brock  v.  Insurance  Oo.  106  Iowa,  30, 
75  N.  W.  683.  He  did  proceed  to  adjust  the 
loss,  and  reqiUred  the  insured  to  furnish 
proofs,  including  the  procurenient  of  the  du- 
plicate invoices,  notwithstanding  his  knowl- 
edge of  the  facts  amounting  to  a  forfeiture. 
me  nonwalvei  clause  was  in  itself  a  part 
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of  the  adjustment  It  had  nothing  to  do  with 
the  fact  of  forfeiture,  and  was  entered  Into 
with  knowledge  of  that  fact  The  adjuster 
could  not  by  his  own  stipulation  deprive  him- 
self of  the  power  to  waive  this  forfeiture; 
nor  could  he,  for  that  matter,  deprive  him- 
self of  the  power  to  waive  his  own  stipula- 
tion for  nonwaiver.  It  Is  well  settled  that 
even  the  stipulations  of  a  policy  to  the  efTect 
that  they  shall  not  be  waived  except  In  writ- 
ing may  themselves  be  waived  by  an  officer 
or  agent  having  authority.  Viele  v.  Insur- 
ance Co.,  26  Iowa,  8,  69.  It  seems  to  us, 
therefore,  that  the  nonwaiver  agreement  did 
not  .destroy  the  efCect  of  the  waiver  which 
In  the  absence  of  such  an  agreement  would 
have  arisen  out  of  the  acts  and  conduct  of 
the  adjuster.  In  this  connection  It  may  be 
suj^ested,  also,  that  the  adjuster,  writing 
to  the  Insured  In  acknowledgment  of  receipt 
of  papers  purporting  to  be  proofs  of  loss, 
made  objections  therein  not  Involving  any 
reference  to  the  forfeiture  on  account  of  the 
iron-safe  clause,  concluding  his  letter  with 
tkls  sentence:  "This  company  neither  ad- 
mits nor  denies  liability  under  its  policy." 
That  such  a  general  saving  clause  does  not 
affect  the  question  of  waiver,  see  ^buthinson 
y.  Insurance  Co.,  supra,  and  Insurance  Co.  v. 
Kennedy,  supra.    AfBrmed. 


RUBT  et  al.  v.  DOWNS  et  a). 
(Supreme  Oourt  of  Iowa.    April  13,  1901.) 

APPBAI,-ABSTRACT— FILINO  —  DISCRETION  — 
TRIAL,— REOPENINQ  CASE-PAKTITION— BQUI- 
TABLB  OWNERSHIP— PROOF  —  POSSESSION  — 
PRESUMPTION. 

1.  Appellee's  amendment  to  the  abstract  for 
the  purpose  of  brineing  before  the  appellate 
court  ruiinn  and  orders  that  followed  tiie  de- 
cree appealed  from  will  be  stricken  oat,  and 
the  case  affirmed  as  to  such  rulings  and  orders, 
where  it  was  not  filed  30  days  before  the  term, 
aa  required. 

2.  In  a  suit  between  children  for  partition 
of  land  belonging  tn  their  deceased  mother, 
defendants,  who  were  in  possession,  claimed 
the  equitable  ownership  by  reason  of  their 
mothers  verbal  promise  to  give  them  the  land 
in  consideration  of  their  supporting  her  dur- 
ing her  life.  It  appeared  that  they  had  lived 
on  the  farm  with  her,  taking  care  of  her,  and 
making  many  improvements,  but  the  land  was 
never  conveyed  to  them.  Held  InsufiScient  to 
■how  oqaitable  ownership. 

3.  Where,  in  a  suit  between  children  for  par- 
tition of  land  belonging  to  thar  mother  and 
for  an  accounting,  some  of  them  being  in  pos- 
session, no  claim  was  made  until  the  case  had 
been  fully  submitted  that  rents  accruing  after 
the  mother's  death  should  be  considered,  or  for 
the  mother's  support  by  defendants,  there  was 
no  abuse  of  discretion  in  the  trial  court  refus- 
ing to  open  the  case. 

Appeal  from  district  court,  Mahaska  coun- 
ty;  A.  R.  Dewey,  Judge. 

The  plaintiffs,  Ella  D.  Ruby,  J.  B.  Downs, 
and  D.  D.  Downs,  children,  and  William 
Downs,  Edwin  Downs,  Mary  Walker,  and  Bird 
Downs,  grandchildren,  of  Lonlae  J.  Wharton, 
deceased,  who  died  Intestate,  bring  this  ac- 
tion against  Q.  M.  Downs  and  Hulda  Mooney, 


also  children  of  the  said  deceased,  for  the 
partitl(«  of  certain  lands  of  which  it  Is  al- 
leged said  deceased  died  seised;  and  defend- 
ants answered,  admitting  all  the  allegations 
in  the  petition,  except  the  allegation  that 
Louise  J.  Wharton  was  the  owner  la  fee 
simple  and  died  seised  of  the  lands  described. 
This  allegation  they  deny,  and  allege,  in  sub- 
stance, as  follows:  That  about  the  year  1879 
or  1880  said  Louise  J.  Wharton  did  by  gift 
then  and  there  expressed,  verbally  transfer 
and  convey  to  defendants  said  real  estate, 
which  they  accepted,  and  immediately,  with 
the  consent  of  Louise  J.  Wharton,  took  pos- 
session thereof,  and  continued  to  occupy  the 
same  up  to  the  death  of  said  deceased,  Janu- 
ary 10,  18M;  that  said  Louise  J.  Wharton 
was  at  the  time  of  tbe  purchase  of  said  land, 
in  18T9,  a  widow  about  61  years  of  age.  and 
that  from  that  time  until  her  death  they 
cared  for  and  supported  her,  and  that  it  was 
agreed  between  them  and  her  "that  she  vest 
the  title  in  them  by  will  or  otherwise";  that 
they  performed  the  agreement  on  their  part 
"and  that  she  failed  and  neglected  to  convey 
said  real  estate  by  deed,  or  to  devise  same." 
They  ask  that  they  be  decreed  to  be  the  own- 
ers of  said  real  estat&  The  defendant  G.  M. 
Doit'ns  further  alleges  that  when  the  land 
was  purchased  there  was  an  Incumbrance 
there<«  for  part  of  tbe  purchase  money,  and 
that  he  furnished  a  large  portion  of  the  mcm- 
cy  to  pay  oft  said  Incumbrance;  that  during 
the  14  years  he  occupied  the  land  he  expend- 
ed in  taxes  and  Improvements  thereon  the 
sum  of  ^,300.15,  as  shown  by  an  annexed 
statement;  that  he  made  said  ext  -nditures 
in  good  faith,  believing  that  he  and  his  sis- 
ter Hulda  owned  said  land,  and  that  a  proper 
conveyance  would  be  made,  vesting  them 
with  the  title  thereto.  He  asks  that  If  par- 
tition be  made  he  be  allowed  an  additional 
amount  of  land,  or  the  proceeds  thereof,  equal 
in  value  to  said  expenditures.  Plaintiffs  in 
reply  deny  every  allegation  In  said  answers, 
and  allege  that  said  expenditures  have  all 
been  paid  in  the  use  of  the  farm,  that  Its  use 
was  worth  $600  a  year,  that  defendants  are 
indebted  to  Louise  J.  Wharton  in  tbe  sum  of 
$3,000,  and  that  the  said  counterclaim  for 
said  expenditures  is  barred.  They  deny  that 
Mrs.  Wharton  lived  with  the  defendants,  but 
say  that  they  (the  defendants)  lived  with  her, 
and  that  she  furnished  siq^iort  for  both  of 
them.  March  29,  1890,  plaintiffs  filed  an 
amendment,  asking  that  defendants  be  char- 
ged with  rent  since  the  decease  of  Mrs. 
Wharton,  to  be  properly  divided,  and  that  a 
receiver  be  appointed  to  rent  the  premises 
and  collect  rents  that  may  become  due. 
Defendants,  to  conform  their  pleadings  to 
the  proofs,  amended,  alleging  that  tbe  piano 
referred  to  was  the  property  of  defendant 
Uulda,  and  that  all  the  personal  property  en 
the  place  was  givoi  to  them  by  their  mother 
when  tliey  went  on  the  place.  Tfaey  Join 
with  the  plaintiffs  in  asking  an  accounting 
of  all  matters  between  them  and  tbeir  moth- 
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er  and  her  estate.  On  tbe  day  tbe  decree  was 
rendered,  April  10,  1890,  defendants  filed  a 
Bopidemental  answer  and  counterclaim,  in 
which  they  say  they  supported,  clothed,  and 
cared  for  their  mother  for  14  years,  which 
was  worth  $200  a  year,  which  they  ask  to 
haTe  set  off  ajialnst  rent  of  the  farm,  and 
that  the  court  hear  evidence  as  to  tbe  value 
of  said  support  The  court,  without  hearing 
further  evidence,  rendered  a  decree  finding 
against  the  defendants  on  their  claim  of  own- 
ership of  the  land,  and  In  their  favor  in  the 
sum  of  $016  on  the  accounting,  and  decreeing 
the  same  to  be  "a  valid,  first,  and  specific 
lien  on  the  two-thirds  Interest  of  plaintiffs  in 
said  land."  The  court  further  found  that 
the  land  cannot  be  divided,  and  appointed  a 
referee  to  sell  the  same.  The  decree  provides 
that  "the  question  of  rents  of  place  since  the 
deatii  of  said  Louise  J.  Wharton  Is  reserved, 
and  In  no  manner  adjudicated  or  determined 
by  this  decree."  From  this  decree  the  de- 
fendants appealed  by  giving  due  notice  there- 
of on  the  11th  day  of  April,  1880,  and  filed 
their  abstract  of  the  record  in  this  court  on 
the  18th  day  of  September,  1800.    Affirmed. 

B.  W.  Preston  and  John  D.  Malcolm,  for 
appellants.  Bolton,  McGoy  &  Bolton,  for  ap- 
pellees 

GIVEN,  C.  J.  1.  On  the  3d  day  of  January, 
1900,  the  plaintiffs  filed  In  this  court  what 
is  entitled  "Appellees'  Amendment  to  Al> 
■tnct"  This  shows  that  on  April  10,  1900. 
defendants  moved  to  strike  said  amendment 
to  the  petition  filed  March  28,  1880,  because 
filed  without  leave,  and  because  it  pertains 
entirely  to  mattes  arising  after  the  death  of 
Mrs.  Wharton,  which  matters  are  not  in- 
volved In  this  suit.  This  motion  was  sus- 
tained, to  which  plaintiffs  excepted.  This 
amendment  to  the  abstract  further  shows 
that  on  April  12,  1800,  plaintiffs  moved  the 
court  to  direct  the  referee,  pending  sale  and 
appeal,  to  take  charge  of  and  to  rent  the  land 
to  defendants  or  to  other  parties,  and  that 
said  motion  waa  overruled,  and  that  plaintiffs 
excepted.  It  shows  that  on  the  13th  day  of 
April,  1880,  plaintiffs  filed  a  peUtlon  setting 
out  the  matters  aa  theretofore  alleged,  and 
asking  again  that  the  referee  be  authorized 
to  rent  the  land.  This  motion  was  overruled, 
and  plaintiffs  excepted.  A  bill  of  exceptions 
shows  that  defendants  moved,  on  six  differ- 
ent grounds,  to  strike  this  "petition  for  an 
order."  Following  this  are  what  purport 
to  be  corrections  of  defendants'  abstract  aa 
to  the  evidence,  then  defendants'  notice  of 
appeal,  and  then  a  second  notice  of  appeal 
by  tbe  defendants  from  all  orders,  rulings, 
and  Judgments  entered  at  the  April  term, 
which  last  notice  was  served  August  18,  1800. 
On  Jannary  2Sth  plaintiffs  filed  "Appellees' 
Second  Amendment  to  Abstract,"  setting  out 
some  of  the  evidence.    It  appears  that  the 


case  was  heard  and  decree  rendered  by  his 
honor.  Judge  Dewey,  and  that  what  followed 
was  before  his  honor.  Judge  Scott.  Defend- 
ants move  to  strike  appellees'  amendment 
to  abstract  filed  Jannary  3,  1900,  upon  the 
grounds  that  the  orders  appealed  from  are 
no  part  of  this  case,  and  that  the  abstract 
was  notefiled  In  time,  namely,  30  days  before 
the  January,  1800,  term.  Plaintiffs'  counsel 
seek  to  excuse  this  delay  by  showing  an  ar- 
rangement for  an  extension  of  time  with 
defendants'  counsel,  but  this  liT  denied. 
There  is  an  effort  to  give  this  abstract  the 
character  of  an  amendment  to  the  defend- 
ants' abstract  but,  plainly.  Its  purpose  is  to 
bring  before  ns  on  plaintiffs'  appeal  the  rul- 
ings that  followed  the  decree.  As  this  ab- 
stract was  not  filed  within  the  time  required, 
defendants'  motion  to  strike  the  same  is  sus- 
tained, and  the  defendants'  motion  to  afiSrm 
on  plaintiffs'  appeal  as  to  the  ord»8  and  rul- 
ing made  after  the  decree  was  rendered  is 
also  sustained. 

2.  This  brings  us  to  consider  the  case  as 
it  stood  at  the  time  the  decree  was  rendered, 
and  first  as  to  defendants'  claim  of  equitable 
ownership  of  the  land.  The  evidence  la 
voluminous,  but  the  following  tacts  will  be 
sufficient  to  show  the  reasons  for  our  conclu- 
sion: Mrs.  Wharton's  children  were  all  liv- 
ing away  from  her,  except  these  defendants, 
who  remained  with  her  on  the  farm  in  ques- 
tion, and  by  industriously  cultivating  the 
farm  provided  a  support  for  the  three,  and 
for  needed  Improvements  on  the  farm.  It 
was  certainly  very  commoidable  in  them  to 
thus  kindly  care  for  their  aged  mother. 
Their  possession  of  the  farm  under  these  cir- 
cumstances creates  no  presumption  of  own- 
ership. It  Is  said  that  as  a.  return  for  their 
kindness  their  mother  agreed  to  give  them 
the  farm  by  deed  or  by  will,  but  she  never 
did  so,  and  the  courts  cannot  make  tiie  gift 
for  her.  It  is  sufficient  to  say  that  the  plain- 
tiffs have  failed  to  established  their  claim 
of  equitable  ownership  in  the  land  by  that 
clear  and  convincing  proof  whldi  the  law  re- 
quirea 

3.  As  to  the  accounting,  it  may  be  that  if 
plaintiffs  had  claimed  that  rents  accruing 
after  the  death  of  Mrs.  Wharton  should  be 
considered  in  the  accounting,  and  defendants 
had  claimed  that  for  the  support  of  their 
mother  In  time,  these  claims  should  have 
been  considered,  but  this  we  do  not  deter- 
mine. Neither  of  these  claims  waa  made  un- 
til after  the  case  had  'been  fully  submitted. 
It  was  discretionary  with 'the  court  whether 
the  case  should  be  opened  for  further  claims 
and  evidence.  These  claims  were  not  newly 
discovered,  and  there  was  no  abuse  of  dis- 
cretion in  refusing  to  open  the  case  to  them. 

The  accounting  as  made  by  the  court  of 
the  matters  before  it  is  eminently  full,  fair, 
and  Just  as  is  also  the  decree  which  it  ren- 
dered.   Affirmed. 
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J.  S.  BBITTAIN  DRT-GOODS  CO.  &t  aJ.  v. 
PLOWMAN. 
(Supreme  Court  of  Iowa.     April  13,  lOOl.) 
FRAUDULBNT     CONVEYANCES  —  MOKTQAGE  — 
FRAODULBNT   INTENT  —  KVIDENCB  —  SUPPI- 
CIHNCT  —  MORTOAOOR  —  FRAUD  —  CIRCUM- 
STANCHB— INQUIRY— DUTY— PARTICIPATION. 
1.  G.  waa  the  owner  of  a  stock  of  Koods  in 
the  town  of  M.,  and  applied  to  defendant,  his 
brother,  for  a  loan.    Defendant  came  200  miles 
b>  look  at  the  goods,  which  O.  represented  to 
be  worth  ^ve  or  six  thousand  dollars,  but  took 
no  invoice  of  them,  and  made  no  inquiry  as  to 
incumbrances.     Defendant  and  G.   went  to  a 
town  24  miles  west  of  M.,  where  a  mortgage  on 
G.'»  stock  waa  drawn  up  by  a  lawyer  unknown 
to  each  of  them,  which  defendant  at  once  re- 
corded.   No  part  of  the  money  was  paid  to  G.'s 
creditors,   though   they   wei-e   urging   payment. 
Held,  that  a  finding  that  G.  executed  the  mort- 
KAge  with  the  intent  to  defraud  his  creditors 
was  proper. 

2:  The  drcnmstances,  with  the  knowledge 
tfcflt  the  creditors  of  his  brother  were  pressing 
him,  were  sufficient  to  put  defendant  on  in- 
quiry as  to  his  brother's  Intention  to  defraud 
bis  creditors,  and  hence  to  defeat  defendant's 
rights  88  an  innocent  purchaser. 

Appeal  from  district  court,  Clarlie  county; 
EL  M.  Towuer,  Judge. 

Several  creditors  of  6.  W.  Plowman  In  ac- 
tions brought  against  blm  caused  writs  of 
attachment  to  be  levied  on  bis  stock  of  goods. 
J.  E.  Plowman  intervened  in  eacb  of  tbese 
actions,  claiming  the  attached  property  un- 
der a  mortgage  executed  June  8,  1898.  An- 
swers thereto  were  filed,  alleging  the  mort- 
gage to  be  fraudulent.  Later  the  J.  S.  Belt- 
tain  Dcy-Gooda  Company,  baying  obtained 
judgment,  began  suit  In  equity  to  set  aside 
the  mortgage  because  executed  in  fraud  of 
creditors,  in  which  Issues  were  Joiued,  and 
on  motion  the  other  actions  were  consolidat- 
ed therewith.  Enough  goods  were  sold, 
through  a  receiver  duly  appointed,  to  satisfy 
the  demands  of  the  creditors,  with  costs,  and 
the  remainder  turned  over  to  the  mortgagee. 
On  hearing,  the  mortgage  was  held  to  be 
fraudulent,  and  J.  E.  Plowman,  the  mort- 
gagee, appeals.    Affirmed. 

Sullivan  &'  Sullivan,  for  appellant.    Tem- 
.  pie  St  Hardinger,  Jamison  &  Park,  and  Mc- 
Intfre  Bros.,  for  appellees. 

LADD,  .T.  The  Stock  of  goods  In  contro- 
versy seems  to  have  been  obtained  by  G.  W. 
Plowman  In  exchange  for  his  farm,  and  soon 
after  engaging  in  the  new  enterprise  he  dis- 
covered the  need  of  money  to  pay  the  bal- 
ance of  the  purchase  price.  To  obtain  this, 
he  visited  his  brother,  a  farmer  owning  400 
acres  of  land  near  Holden,  Mo.,  and  with  him 
arranged  to  obtain  $1,375  from  the  bank  at 
that  place.  A  note  of  $1,500  was  executed 
to  the  bank,  with  the  brother  (the  appellant) 
as  surety;  the  difference  being  retained  as 
interest.  In  the  following  June  he  again 
visited  appellant,  and,  according  to  the  tatter's 
story,  to  borrow  another  $1,500  with  which 
to  pay  bis  creditors.  At  that  time  the  note 
referred  to,  though  not  due  for  six  months, 


was,  at  appellant's  request,  renewed;  and 
the  latter  borrowed  from  the  bank  $1,440 
more,  for  which  he  alone  executed  a  note  of 
$1,500.  Undoubtedly  he  represented  to  the 
banker  that  he  was  hiring  this  (or  G.  W. 
Plowman,  and,  in  answer  to  inquiries,  rep- 
resented- that  he  was  going  to  examine  the 
stock  of  goods  and  take  a  mortgage  thereon 
as  secnrlty.  The  money.  Instead  of  a  draft 
as  on  the  first  note,  was  taken  and  retained 
by  the  appellant  until  he  should  satisfy  Um- 
aelf  as  to  the  value  of  the  security  repre- 
sented by  Its  Owner  to  be  worth  from  $5,000 
to  $6,000.  He  then  went  by  way  of  EJmsas 
City  to  Murray,  Iowa,  a  distance  of  more 
than  200  miles,  reaching  there  In  the  night 
of  June  7tfa.  The  following  morning  he 
looked  at  his  stock,  unaided  by  his  brother, 
though  asking  a  few  questions  of  the  clerk 
in  ch.irge;  took  no  Invoice;  examined  none 
of  the  bUls  payable;  made  no  estimate  of 
values,  nor  inquiry  concerning  ezteat  or 
character  of  the  bnslness  transacted.  Be- 
fore noon  he  left  on  the  train  for  CreatoD  to 
meet  G.  W.  Plowman,  who  had  driren  by 
.  team  out  of  Murray  one  or  two  hours  be- 
fore, but  who  reached  Creston  by  train.  It 
Is  said  be  proposed  going  to  Alton,  but  ap- 
pellant preferred  Creston;  and  It  is  also  ex- 
plained that  the  former  had  business  In  that 
direction,  though  appellant  was  not  allowed 
to  know  its  character.  They  hapi>ened  to 
meet  at  Creston,  and  had  an  attorney  whom 
neither  knew  draw  the  mortgage,  which  was 
executed;  but  not  until  after  leaving  the 
office  did  appellant  venture  to  intrust  bis 
brother  with  the  money.  He  took  the  pre- 
caution to  turn  It  over  when  In  the  open 
hallway,  rather  than  In  the  attorney's  pres- 
ence, as  he  did  not  wish  people  t»  see  bis 
brother  take  so  much  money.  Thereupon  he 
lost  track  of  Q.  W.  Ptewman,  bnt  at  oace 
took  the  train  for  Osceola,  when  the  mort- 
gage was  recorded,  and  he  does  not  know 
who  returned  to  Murray  first.  We  stop  here 
long  enough  to  observe  that  Instead  of  going 
directly  to  Oscpola,  10  miles  east  of  Hnrray, 
where  all  of  this  business  might  have  been 
transacted,  these  parties  chose  to  go  24  miles 
west,  to  Creston,  and  appellant  then  return 
through  Murray  to  Osceola  to  complete  It! 
No  Investigation  had  been  made  with  respect 
to  the  incumbrances,  nor  concerning  the 
character  or  nmoimt  of  the  debts  of  O.  W. 
Plowman,  and  no  understanding  was  had  as 
to  the  time  of  their  payment  Appelant 
claims  only  to  have  had  the  assurance  that 
the  amount  loaned  would  alwut  pay  out  their 
debts.  Having  accomiriished  the  object  of 
his  trip,  he  returned  to  Missouri  the  follow- 
ing morning.  He  paid  all  of  his  traTellng 
expenses  and  for  recording  the  mortgagees, 
though  loaning  the  money  borrowed  without 
profit.  G.  W.  Plowman  was  not  called  as  a 
witness,  though  diligent  effort  was  made  by 
the  sheriff  to  serve  a  subpoena  upon  him  in 
behnlf  of  his  creditors.  To  the  latter  be  paid 
nothing,  and  a  few  days  later  the  goods  were 
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-attached  and  invoiced  at  avaluationleBathan 
$3,000.  Upon  learning  this,  appellant  in- 
formed tbe  banker  at  Hold^  to  whom  he 
executed  a  mortgage  on  bis  land,  securing 
the  payment  of  the  two  notes.  Upon  this 
evidence  the  court  was  certainly  authorized 
to  find.  O.  W.  Piowman's  purpose  In  execut- 
ing the  mortgage  fraudulent  The  fact  of 
hla  misrepresentation  of  the  Talue  of  the 
stock,  the  course  taken  In  giving  the  mort- 
gage, togeftber  with  the  failure  t«  use  any  of 
the  alleged  proceeds  in  payment  of  his  cred- 
Itnrs,  can  lead  to  no  other  conclusloau  This 
being  true,  no  attention  need  be  given  to  evi- 
•dence  of  hie  declarations  made  several  days 
after  the  sberlCC  bad  taken  possession  of  the 
gooda  under  the  writ  of  attachment.  But 
see  Tamer  v.  Hardin,  80  Iowa,  691,  45  N.  W. 
758;  Thomas  v.  McDonald,  102  Iowa,  571,  71 
N.  W.  572.  But  should  appellant  be  held  to 
have  participated  ia  such  purpose?  His 
faUure  to  call  the  mortgagor  as  a  witness  it 
oertalQly  groond  for  an  unfavorable  infer- 
ence against  him.  This  brother  whom  he 
claims  to  have  befriended  at  such  trouble 
and  expense  to  himself  was  within  easy 
readi.  and  may  be  assamed.  In  view  of  the 
transaction  between  them  and  their  relatlon- 
atatp,  to  have  been  ready  to  conflrm  his  story 
If  true.  The  circumstance  that  he  was  not 
called  npon  to  do  so  la  In  no  wise  explained. 
Says  Mr.  Bump,  on  this  subject.  In  his  work 
«■  B^raudulent  Conveyances:  "He  cannot  be 
altogether  relieved  from  this  duty,  although 
be  is  Illiterate.  The  facility  with  which  a 
fletitious  payment  may  be  fabricated  renders 
it  necessary  for  him  to  produce  all  the  proof 
which  may  reasonably  be  supposed  to  be  in 
his  power  of  the  reality  and  fairness  of  the 
transaction,  and  the  want  of  clear  proof  ifl 
evidence  of  ftawL  The  grantee  need  not 
prove  the  payment  of  the  consideration  until 
the  fraudulent  intent  of  the  grantor  is  shown, 
bat.  when  that  is  shown  it  la  incumbent  on 
him  to  establish  the  payment  by  ccnnpetent 
evidence,  for  the  proof  is  almost  exclusively 
within  his  knowledge."  See  Glenn  v.  Glenn, 
17  Iowa,  6b3.  Had  appellant  paid  this  mon- 
ey over  to  hte  brother,  and  taken  security  In 
reliance  on  the  latter's  representation,  he 
might  be  looked  upon  as  acting  the  part  of 
the  unsophisticated  person  counsel  picture 
blm.  But  Instead  he  hired  money  without 
any  conversation  as  to  rate  of  interest, 
agreeing  to  loan  it  to  his  brother  at  8  per 
cent,  per  annum,  traveled  over  200  miles  to 
investigate  the  security,  and  upon  his  ar- 
rival accepted  the  mortgage  without  inquiry. 
Though  reloaning  the  money  borrowed  by 
him  without  any  profit,  he  not  only  took  the 
trouble  to  travel  this  distance,  but  paid  all 
expenses  incident  to  the  trip,  including  the 
recording  of  the  mortgage,  without  thought 
of  charging  these  to  his  brother.  Though 
the  mortgage  could  have  been  prepared  at 
Murray  or  at  the  county  seat,  but  10  miles 
distant,  they  chose  to  go  the  other  way  24 
miles,  to  Creston,  and  to  have  appellant  re- 


turn alone  thlough  Bturray  on  to  Osceola  to 
have  it  recorded.  With  all  his  solicitude  aa 
to  the  security,  be  made  n»  Inreatigatioa 
with  respect  to  Incumbrances.  Cartful  te 
carry  the  money  Instead  of  a  draft,  as  hla 
brother  had  previously  done,  and  which 
might  be  traced,  he  chose  to  turn  it  over  to 
the  mortgagor,  not  at  Murray  or  the  law- 
yer's office,  but  in  the  hallway  of  a  distant 
building,  when  the  two  only  were  present. 
It  is  at  least  doubtful  whether  the  last  mon- 
ey hired  was  ever  turned  over  to  the  mortga- 
gor, but,  regardless  of  whether  this  was 
done,  the  circumstances  were  aach  as  to  put 
appellant,  as  an  ordinarily  prudent  man,  on 
inquiry  concerning  the  purpose  of  Q.  W. 
Plowman  in  executing  the  mortgage.  The 
amount  of  the  mortgage,  as  comiMured  with 
stock  on  hand;  the  failure  of  the  mortgagor 
to  render  any  aid  in  ascertaining  its  value; 
his  Insistence  on  going  to  Afton  or  Creston 
to  «cecute  the  mortgage,  Instead  of  at  Mur- 
ray or  at  the  county  seat,  where  it  must  be 
recorded,  giving  as  his  excuse  that  he  had 
business  in  that  direction,  without  explain- 
ing it;  leaving  Murray  alone  by  team,  in- 
stead of  traveling  with  appellant  by  team  or 
rail,— these,  together  with  the  evident  fact 
that  creditors  were  pressing  O.  W.  Plow- 
man for  payment,  which  he  must  have 
known,  were  enough  to  lead  an  ordinarily 
careful  person,  situated-  as  appellant  was,  to 
investigate  the  intention  with  which  the 
mortgagor  was  acting,  and  thereby  pat  him 
on  inquiry,  if  not  saffldoit  to  estabUah  his 
direct  participation.  We'  are  content  wltb 
tti9  decree  as  entered.    Affirmed. 


OURL  T.  FOEHLBR  et  al. 

(Supreme  Court  of  Iowa.     April  13,  1901.) 

MORTOAOEB— ACTION  AT  LAW— UAINTENANCB 
—AMHNDME»IT— STATUTE  OP  LIMITATIONS. 

1.  Defendants  executed  to  plaintiff  an  instrn- 
ment,  which  provided  that,  if  defendants  should 
pay  the  sum  of  money  mentioned  in  a  note  de- 
scribed in  the  instrument,  then  the  instrument 
should  be  wholly  discharged  and  void,  but  if 
guch  sums,  or  any  part  thereof,  or  the  interest 
thereon,  should  not  be  paid  when  due,  then 
plaintiff  should  be  entitled  to  the  premises  de- 
scribed in  the  instrument.  Held,  that  an  action 
at  law  could  not  be  mainti^ined  on  the  Inatru- 
ment,  since,  if  defendants  made  default  as  al- 
leged, it  only  entitled  plaintiff  to  the  premises, 
and  not  to  a  money  judgment. 

2.  An  amendment  of  the  petition  in  the  ac- 
tion on  such  instrument,  to  which  a  demurrer 
was  sustained,  by  adding  that  defendants  had 
gold  the  premises  withont  the  knowledge  and 
consent  of  the  plaintiff,  and  without  notifying 
the  party  to  waom  they  sold  of  the  interest 
and  lien  of  the  plaintiff,  and  that  the  instru- 
ment had  not  been  recorded,  was  properly 
stricken  from  the  files  as  a  practical  restate- 
ment of  the  original  complaint. 

Apx>eal  from  district  court,  Lee  county; 
Henry  Bank,  Judge. 

The  court  sustained  defendant's  demurrer 
to  plaintiff's  petition  and  the  amendments 
thereto,  to  which  plaintiff  excepted.    There- 
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upon  plalBtUt,  with  leave  of  court,  filed  an 
amended  and  sabstltuted  petition  and  an 
amendment  thereto,  which,  on  defendant's 
motion,  were  stricken  from  the  files,  and, 
plaintiff  electing  to  stand  upon  her  plead- 
ings, Judgment  was  rendered  against  ber, 
from  which  she  appeals.    Affirmed. 

John  L.  Benhow,  for  appellant.  Hermlng- 
hausen  &  Herminghausen,  for  appellee. 

GIVEN,  O.  J.  1.  We  entirely  agree  with 
counsel  that  these  pleadings  are  a  "tangled 
skein"  that  is  difficult  to  unravel.  We  will 
not  attempt  to  set  out  or  summarize  the 
pleadings.  It  Is  sufficient  to  say  that  but 
two  questions  are  presented.  By  the  demur- 
rer we  have  the  question  whether  the  plain- 
tiff Is  entitled  to  recover  a  money  Judgment 
on  the  instrument  sued  upon,  and  by  the 
motion  to  strike  we  have  the  question  wheth- 
er, in  ber  amended  and  substituted  petition 
and  amendment  thereto,  plaintiff  shows  any 
new  or  additional  facts  entitling  her  to  re- 
cover. 

2.  We  first  iuqulre  as  to  the  question  rais- 
ed by  the  demurrer,  which  really  Involves 
the  merits  of  the  case.  Appellee  insists 
that  under  the  record  the  appellant  Is  not  en- 
titled to  a  review  of  the  ruling  on  the  de- 
murrer; but,  as  we  view  the  question  raised 
by  the  demurrer,  we  do  not  consider  this 
contention.  We  think  the  demurrer  was 
properly  sustained.  The  action  is  upon  an 
instrument  executed  by  the  defendants  to 
the  plaintiff  on  the  29th  day  of  November, 
1887,  and  Is  in  all  respects  In  the  form  of  a 
mortgage  upon  real  estate,  excepting  as  to 
the  proviso  therein,  which  Is  as  follows:  "To 
have  and  to  hold  the  same,  together  with  all 
and  singular  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging  or  in 
any  wise  appertaining,  forever:  provided,  al- 
ways, and  these  presents  are  upon  this  ex- 
press condition,  that  whereas,  said  John 
Foehler  and  Lena  Foehler,  bis  wife,  has  this 
day  executed  and  delivered  one  certain  prom- 
issory note  in  writing  to  said  party  of  the 
second  part  of  which  the  following  Is  a  true 
copy:  'Quenemo,  Kansas,  Nov.  29, 1887.  On 
or  before  the  15  day  of  June,  1888,  we 
promise  to  pay  to  the  order  of  Mary  During 
at  the  First  National  Bank  of  Ottawa,  for 
value  received,  two  hundred  and  fifty  dollars 
($250),  wltb  interest  at  the  rate  of  twelve 
per  cent  per  annum.  John  Foehler.  Lena 
Foehler.'  Now,  if  said  parties  of  the  first 
part  shall  pay  or  cause  to  be  paid  to  said 
party  of  the  second  part  her  heirs  or  as- 
signs, said  sum  of  money  In  the  above-de- 
scribed note  mentioned,  together  with  the 
Interest  thereon  according  to  the  terms  and 
tenor  of  the  same,  then  these  presents  shall 
be  wbolly  discharged  and  void,  and  otherwise 
shall  remain  in  full  force  and  effect  But  If 
said  sum  or  sums  of  money,  or  any  part 
thereof,  or  any  Interest  therein,  is  not  paid 
when  the  same  is  due;  and  if  the  taxes  and 


assessments  of  every  nature  which  are  or 
may  be  assessed  and  levied  against  said 
premises,  or  any  part  thereof,  are  not  paid 
when  the  same  are  by  law  made  due  and 
payable, — then  the  whole  of  said  simi  and 
sums  and  Interest  thereon  shall,  and  by  these 
presents  become  due  and  payable  and  said 
party  of  the  second  part  shall  be  entitled 
to  the  possession  of  said  premises." 

The  Instrument  recites  $250  as  the  con- 
sideration, and  describes  real  estate  situated 
In  the  state  of  Kansas. 

The  question  is  not  whether  a  person  may 
obligate  himself  for  the  payment  of  money 
In  a  mortgage,  so  that  a  money  Judgment 
may  be  rendered  against  him  thereon,  but  It 
is  whether,  under  this  instrument  the  de- 
fendants acknowledged  an  indebtedness  to 
the  plaintiff,  and  executed  the  mortgage  to 
ber  as  security.  The  conditions  provided  lo 
the  mortgage  are  that  if  defendant  shall 
pay  or  cause  to  be  paid  said  indebtedness, 
"then  these  presents  sbaU  be  wholly  dis- 
charged and  void,"  but  on  failure  to  pay 
"said  party  of  the  second  part  shall  be  enti- 
tled to  said  premises."  Under  these  condi- 
tions, if  it  be  true,  as  alleged,  that  the  de- 
fendants have  failed  to  pay  the  debt  it  is 
the  premises,  not  money,  to  which  the  plain- 
tiff Is  enUtled. 

8.  There  was  no  error  in  sustaining  the 
motion  to  strike,  as  the  plaintlfTs  amended 
and  substituted  petitl(Hi  and  the  amend- 
ment thereto  are  but  a  restatement  of  what 
had  been  previously  pleaded,  with  the  sin^ 
gle  additional  allegation  that  the  defendant 
sold  the  premises  without  the  knowledge  or 
consent  of  the  plaintiff,  and  without  notify- 
ing the  party  to  whom  they  sold  the  same 
of  the  interest  and  lien  of  Uie  plaintiff,  and 
that  said  mortgage  had  not  been  recorded. 
If  the  alleged  fact  would  entitle  plaintiff  to 
a  money  Judgment  It  appears  that  the  claim 
was  barred  by  the  statute  of  limitations. 
Affirmed. 


STATE  V.  RTAN  et  al. 
(Supreme  Court  of  Iowa.    April  12,  1901.) 

CRIMINAL  LAW— BUROLART— POSSESSION  OF 
STOLEN  GOODS  —  PRESUMPTION  —  INSTRUC- 
TIONS—WITNESS— NOTICE  OP  E5XAMINATI0K 
—  OIVINO  ON  SUNDAY  —  SUFPICIBNCT  —  IN- 
DICTMBNT—CBRTAINTT. 

1.  Where,  on  trial  of  a  prosecution  against 
the  defendants  for  burglary,  the  prosecutor,  in 
the  opening  statement,  said  that  frequently 
one  of  the  defendants  said  the  other  did  it  bo 
as  to  allow  the  others  to  go  tree,  the  statement 
was  not  prejudicial,  the  defense  doing  what  the 
prosecutor  had  suggested. 

2.  A  notice  by  the  state  that  a  certain  wit- 
ness whose  name  was  not  indorsed  on  the  in- 
dictment would  be  examined  as  a  witness  was 
not  void  because  given  on  Sunday,  there  being 
no  statute  making  the  same  illegal,  and  the  g^iv- 
ing  of  the  notice  being  a  ministerial  act  not 
illegal  at  common  law. 

3.  In  a  prosecution  for  burglary,  a  charge 
that  if  tile  jury  found  beyond  a  reasonable 
doubt  ttint  the  building  alleged  to  have  been 
burglarised  was  broken  and  entered,  and  prop- 
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«rty  Btolen  therefrom,  and  a  few  bonrs  there- 
after the  stolen  property  waa  foand  in  the  poa- 
Maaion  of  defendants,  they  wonld  be  warranted 
in  finding  that  the  property  was  stolen  by  de- 
fendants from  the  builmng  by  breaking  and  en- 
tering, unless  the  evidence  raised  a  reasonable 
donbt  as  to  whether  they  did  not  acquire  the 
property  honestly,  and  that  then  there  shonld 
be  no  conviction  unless  defendants'  guilt  had 
been  otherwise  proven,  was  proper. 

4.  On  a  prosecution  for  bargiary  it  was  prop- 
er to  instruct  that,  while  the -jury  should  not 
disregard  the  testimony  of  the  defendant,  they 
should  consider  his  interest. 

5.  Code,  8  5289,  provides  that  an  indictment 
shall  be  deemed  sufficient  if  it  can  be  under- 
atood  therefrom  that  the  act  charged  as  the  of- 
fense is  stated  with  such  certainty  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  Intended.  Beld,  that  where  an 
indictment  charged  R.  and  G.  with  the  crime 
of  burglary,  "for  at  and  within  said  county,  in 
the  nighttime,  unlawfully,  feloniously,  and  bur- 
glariously did  break  and  enter  tli«  dwelling 
house  of  W.."  a  contention  that  the  indictment 
was  insufficient,  as  not  referring  to  the  defend- 
ants as  those  who  committed  the  crime,  waa 
not  well  taken. 

Appeal  from  district  court,  Benton  county; 
Obed  Caswell,  Judge. 

Tbe  defendants  were  Jointly  Indicted, 
tried,  and  convicted  of  the  crime  of  burglary, 
and  Judgment  of  Imprisonment  in  the  peni- 
tentiary rendered  against  each  of  them,  from 
which  Jtidgment  they  appeal.    Affirmed. 

Tom  H.  MUner,  for  appellants.  Ohaa.  W. 
Mnllan,  Atty.  Gien.,  and  Chas.  A.  Van  Vleck, 
Asst.  Atty.  Gen.,  for  the  State. 

GIVHN,  C.  3.  1.  The  county  attorney,  in 
his  opening  statement  to  the  Jury,  said, 
among  other  things,  as  follows:  "It  is  often 
the  case— whether  it  will  be  here  or  not  I  do 
not  know— that  In  cases  of  this  character, 
where  tbe  evidence  Is  more  or  less  convin- 
cing, although  circumstantial  tn  its  nature, 
that  one  of  the  defendants  said  the  other 
did  It  so  as  to  allow  the  others  to  go  free. 
I  do  not  say  that  this  will  be  done  here,  f<M: 
I  do  not  know  that  it  will  be  done."  Of  this 
statement  appellants  complain.  Under  sec- 
tion 5372  of  the  Code  It  was  the  privilege  of 
the  county  attorney  to  briefly  state  the  evi- 
dence by  which  he  expected  to  sustain  the 
indictment.  It  Is  remarkable  that  attorneys 
appearing  for  the  state  so  often  exceed  this 
privilege  at  tbe  hazard  of  having  a  convic- 
tion set  aside  because  thereof.  The  part  of 
the  statement  complained  of  was  not  a  state- 
ment of  evidence,  but  a  prediction  as  to 
what  the  defense  might  be.  The  defense  did 
do  what  was  predicted,  and  therefore  the 
statement  was  not  prejudicial  to  the  appel- 
lants. 

2.  The  state  was  permitted,  over  defend- 
ants' objection,  to  examine  one  A.  F.  Loomis, 
whose  name  was  not  \ipon  the  Indictment. 
The  ground  of  the  objection  was  that  not 
sufficient  notice  had  been  given.  On  Sunday, 
April  22,  1900,  the  state  gave  the  defendants 
notice  In  writing  that  Mr.  Loomis  would  he 
examined,  and  stating  what  was  expected  to 
be  proven  by  him.     On  April  26th  another 


notice  In  writing  was  given  the  appellants  of 
additional  matters  that  it  was  expected  to 
prove  by  Mr.  Loomis.  Code,  i  5873,  requires 
such  notices  to  be  given  at  least  four  days 
before  the  commencement  of  the  trial.  Ap- 
pellant's contention  Is  that  tbe  first  notice, 
being  given  on  Sunday,  la  void,  and  as  if  no 
notice  had  been  given,  and  that  the  second 
was  not  given  four  days  before  the  trial 
commenced,  namely,  April  27,  1900.  In  20 
Enc.  PI.  &  Prac.  p.  1197,  it  Is  said:  "While 
at  commMi  law,  as  has  been  seen,  no  Judicial 
act  could  be  done  on  Sunday,  the  authorities 
are  practically  unanimous  that  mere  minis- 
terial acts  could  be  performed  on  that  day; 
and  this  would  seem  to  be  the  rule  at  the 
present  time,  In  the  absence  of  any  prohib- 
itory statute."  Section  286  of  the  Code  pro- 
vides that  certain  Judicial  business  may  be 
transacted  on  Sunday,  and  sections  3522-3870 
and  3956  provide  that  certain  Judicial  pro- 
cesses may  be  issued  and  served  on  Sunday. 
Section  5040  forbids  certain  acts  being  done 
on  Sunday;  but  none  of  these  sections  has 
reference  to'  giving  notices  like  this  one,  and 
therefore  does  not  forbid  giving  them  on 
Sunday.  Giving  such  notice  is  a  ministerial 
act,  and  not  forbidden  to  be  given  on  Sun- 
day by  the  common  law.  In  Davis  r.  Fish, 
1  G.  Greene,  410,  the  question  was  as  to  a 
Judicial  act  done  on  Sunday,  and  did  not  in- 
volve the  legality  of  other  acts  done  on 
Sunday,  and  what  is  said  as  to  acts  pertain- 
ing to  the  administration  of  Justice  Is  dicta. 
There  Is  no  rule,  either  of  statute  or  com- 
mon law,  making  this  notice  Illegal  because 
given  on  Sunday. 

3.  Appellant  comidainB  of  the  eleventh  and 
twelfth  paragraphs  of  the  instructions.  The 
eleventh  is  as  follows:  "If  you  find  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  «»  or  about  the  18th  of  March,  1900,  a 
building  belonging  to  or  in  the  possession  or 
occupancy  of  B.  F.  Woodruff,  and  situated  in 
Benton  county,  Iowa,  was  brok»i  into  and 
entered,  and  that  personal  property  was 
stolen  therefrom,  and  you  further  find  that 
within  a  few  hours  thereafter  the  property 
so  stolen  was  in  the  possession  of  the  de- 
fendants, you  will,  In  such  case,  be  warrant- 
ed in  concluding  and  finding  that  such  prop- 
erty was  stolen  by  the  defendants  from  said 
building  by  breaking  and  entering  the  same, 
unless  the  facts  and  circumstances  disclosed, 
or  the  evidence  introduced  by  the  state  or 
the  defendants,  raises  in  your  mind  a  rea- 
sonable donbt  as  to  whether  the  defendants 
did  not  come  honestly  into  the  possession  of 
such  property.  If  such  reasonable  doubt  has 
been  raised  In  your  minds  by  the  testimony 
and  facts  and  circumstances  Introduced  and 
appearing  in  the  case,  then  you  should  not 
act  upon  said  presumption  in  convicting  the 
defendants,  and  shonld  not  convict  the  de- 
fendants, unless  their  guilt  has  otherwise 
been  proven,  as  you  are  directed  It  must  be." 
This  instruction  is  supported  by  the  follow- 
ing cases:     State  v.  Taylor,  26  Iowa,  275; 
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State  ▼.  HeEsiuia.  SO  Iowa,  137;  State  t. 
Bicbart.  57  lawn,  246,  10  X.  W.  657;  State  v. 
Kelly,  Sf!  Iowa,  645,  11  N.  W.  635;  Johnson 
T.  Miller,  68  Iowa,  538,  17  N.  W.  34;  State  v. 
Golden,  40  Iowa,  40;  State  v.  Riven,  68 
Iowa,  616,  27  N.  W.  781;  State  v.  La  Grange, 
94  Iowa,  61.  €2  N.  W.  664.  Other  eases  might 
be  cited  to  the  same  effect  WlUlams  t. 
State  (Neb.)  8S  N.  W.  681,  is  Bot  In  point,  as 
a  different  rule  preraJls  in  that  state.  The 
defendant  Griffith  having  testified  in  bis  own 
behalf,  the  court  instructed  that  such  weight 
and  Influence  should  be  given  to  his  testi- 
mony as  it  was  entitled  to,  and  that  "in 
welgliiiig  his  testimony  you  have  the  right 
to  and  should  take  into  consideration  the 
fact  that  the  defendant  la  on  trial  charged 
with  an  offense,  and  is  an  interested  wit- 
ness; but,  while  this  should  not  cause  you 
to  disregard  his  testimony,  yet  you  should 
consider  that  fact  while  weighing  his  testi- 
mony." This  instruction  Is  fully  sustained 
ha  State  v.  Moelchen.  53  Iowa,  316,  5  N.  W. 
186;  State  v.  Sterrett,  71  Iowa,  388. 82  N.  W. 
387. 

4.  The  Indictment  Shows  that  the  grand 
Jury,  "upon  their  oath  do  aver,  find,  present 
and  accuse  .Tohn  Ryao  and  Joseph  Griffith  of 
the  crime  of  burglary,  for  at  and  within  said 
county,  am  the  18th  day  of  March,  A.  D.  1000. 
in  the  nighttime  of  the  same  day.  unlawfully, 
feloniously,  and  burglariously  did  break  and 
enter  the  dwelling  house  of  B.  F.  Woodruff," 
etc.  Appellants  contend  that  this  does  net 
charge  them  with  the  crime,  for  that  they 
are  not  named  or  referred  to  as  the  persons 
who  "unlawfully,  feloniously,  and  burglar 
riously  did  break  and  enter."  Surely,  It  can- 
not but  be  understood  tliat  it  was  the  peT<- 
sons  previously  named  who  are  charged  with 
the  crime.  Section  5289  of  the  Ciode  provides 
as  follows:  "The  indictment  is  suffideat  if 
it  can  be  understood  therefrom:  •  •  • 
(5)  That  the  act  or  omission  charged  as  the 
offense  Is  stated  in  ordinary  and  concise  lan- 
guage, with  such  certainty  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  intended,  and  the  court  to  pronounce 
judgment  according  to  law  upon  a  convic- 
tion." Surely,  a  person  of  common  under- 
standing would  know  from  this  indictment 
that  it  is  these  defendants  who  are  charged 
with  the  offense.  Appellants'  counsel  quote 
from  10  Bnc.  PL  ft  Prac.  504.  as  follows: 
"An  Indictment  or  Information  must  name 
the  defendant  whom  it  is  intended  to  charge 
with  the  offense  therein  alleged,  and  an 
omission  In  this  regard  will  make  the  indict- 
ment bad."  We  think  the  defendants  in- 
tended to  be  diarged  are  named  in  this  in- 
dictment lYue,  the  indictment  would  have 
been  more  accurate  had  there  been  appro- 
priate words  of  reference  to  them,  but,  in 
view  of  our  statute  Just  quoted,  this  omis- 
sion is  not  fatal  to  the  indictment  and  for 
the  same  reason  the  cases  cited  from  other 
states  are  not  In  point. 

B.  In  conclusion  the  appellants  insist  that 


the  punishment  adjudged  against  them  1» 
entirely  disproportionate  to  the  crime.  Tr«ev 
It  does  not  appear  that  they  were  armed  with 
dangerous  weapons,  or  that  they  Intimidated 
any  person,  but  the  evldence.leaves  no  doubt 
tJiat  they  were  prowling  vagabonds  and  pro- 
fessional thieves  and  burglars.  The  punish- 
ment Is  severe,  but  not  more  so  than  seems- 
necessary  to  protect  society  from  such  law- 
less characters.'  Our  conclusion  is  that  the- 
Judgment  of  the  district  court  should  be  af- 
firmed. 


HAI^  V.  KLIXB  et  aJ. 

(Supreme  Court  of  Iowa.     April  12,  1901.) 

BUILDING  AND  LOAN  ASSOCIATIONS— INSOLr- 
VBNCY—FORHJCLOSORB— OFFSET— PAID  PRB- 
UIUHS-^ORROWINO    STOCKHOLDBB-aiQHTS. 

Defendant  obtained  12  shares  of  stock  ia 
a  building  ascociation  by  offering  a  preminm 
of  $50  a  share,  and  executed  a  note  for  $1^200, 
interest  payable  on  $600.  His  certificates  of 
stock  provided  that  he  shoald  pay  00  cents 
monthly  for  each  share  until  it  was  matored  or 
withdrawn,  50  cents  of  which  should  go  into 
the  loan  fund,  and  that  whenever  the  moAthly 
payments  on  the  shares,  together  with  the  ap- 
portioned profits,  aTDonnted  to  $100,  the  shnrr 
skould  be  deemed  matured.  The  note  specified 
that,  if  the  installments  of  interest  and  moatb- 
ly  payments  on  the  stock  were  paid  until  it 
matured,  defendant,  on  surrender  of  the  stock, 
should  be  entitled  to  the  cancellation  of  his 
note.  The  company  became  insolvent  and  the 
receiver  sued  to  foreclose  defendant's  mort- 
gage. Beld,  that  defendant  was  not  entitled 
to  offset  against  his  debt  the  amount  paid  as 
premiums  oa  his  stock,  on  the  ground  that 
payment  of  the  monthly  dues,  so  far  as  it  ap- 
plied to  six  shares  of  the  stock,  was  in  reality 
a  payment  of  the  premiums  contracted  for. 
since  it  would  ^ve  the  borrowing  stockhoklets 
an  unjust  advantage  over  the  nonborrowing 
members,  who  were,  of  necessity,  compelled  to 
await  the  final  settlement  of  the  affairs  of  tite 
company,  and  to  accept  on  thdr  stock  what- 
ever the  receiver  might  be  able  to  pay. 

Appeal  from  district  court  Jones  county; 
W.  O.  Thompson,  Judge. 

The  plaintiff  Is  the  receiver  of  an  inarivent 
Minnesota  corporation,  which  was  organlaed 
and  did  business  as  a  purely  mutual  associa- 
tion. On  the  24th  day  of  January,  1888,  the 
defendant  A.  D.  Kline  made  written  appli- 
cation for  membership  In  said  a«sociaties, 
and  at  the  same  time  subscribed  for  12 
shares  of  tts  stock.  His  appUcation  for  n^m- 
bershlp  was  accepted,  and  a  certificate  Cor  12 
shares  of  stock  wae  issued  to  him.  The  oer- 
tlflcate  provided  that  the  shareholder  shoald 
pay  to  the  association  60  cents  monthly  for 
each  share  of  stock  until  it  was  matured  or 
was  withdrawn,  and  also  that  60  cents  of 
each  monthly  payment  and  all  fines  should 
go  into  the  loan  fund.  The  remainder  of  the 
monthly  payments  and  all  fees  went  Into  the 
general  or  ezpe;iBe  fund.  It  further  provid- 
ed: "Whenever  the  monthly  payments  made 
on  any  Aare,  together  with  the  profits  ap- 
portioned to  such  share,  amount  to  $100. 
such  share  shall  be  deemed  to  have  matured, 
and  BO  more  monthly  payments  shall  be  le- 
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quired.  •  •  •  If  loases  «eevt,  they  «haH 
be  deducted  fromi  Individual  profits,  so  far 
Rfi  possible.  Any  deficiency  si«y  be  charged 
up  to  the  cdiarea  la  force."  The  by-laws  of 
the  association  provided  that  loans  should 
be  made  to  the  members  offierlnc  to  pay  the 
highest  premium  therefor,  in  addition  to  the 
Interest  charge  of  6  per  cent  per  annum.  The 
Interest  and  premium  were  payable  In  ad- 
vance or  monthly,  as  determined  by  the  di- 
rectors. It  -was  also  provided  In  the  by-laws: 
"Members  obtaining  loans  shall  execute  such 
Dotes  «r  bonds  and  mortgB£e»  as  shall  be  re- 
quired by  the  board  of  directors;"  and  "ev- 
ery borrower  must  assign  to  the  association, 
as  collateral  security  for  ills  loan,  one  share 
of  stock  for  each  (100  of  bis  loan,  Inclodlng 
the  premium."  March  6,  1888,  A.  D.  Kline 
made  written  application  for  a  loan  of  $000, 
and  offered  a  premlam  of  $50  per  share.  The 
form  of  application  used  by  him  provided: 
"The  mortgage  and  note  will  be  for  the 
amount  of  the  loan  and  premium  together, 
bnt  Interest  will  not  be  charged  on  the  pre- 
minm,  bnt  on  the  money  actually  loaned." 
His  application  for  a  loan  was  accepted,  lie 
received  the  $600,  and  be  and  his  wife  execut- 
ed the  following  note,  June  20,  1SS8:  "$!,■ 
200.  Minneapolis,  Minn.,  Jane  20,  18S&  For 
value  received,  after  three  years  from  date, 
and  before  nine  years  from  date,  we  prom- 
ise to  pay  to  the  order  of  the  American 
Bnllfflng  and  Loan  Association,  at  Its  home 
office  in  Minneapolis,  Minnesota,  the  sum  of 
twelve  hundred  dollars,  with  interest  at  the 
rate  of  six  per  cent  per  annum  on  the  sum 
of  six  hundred  dollars,  payable  monthly.  It 
)a  understood  that  this  note  Is  given  for  a 
loan  obtained  on  twelve  shares  of  stocic  of 
■aid  American  Building  and  Loan  Associa- 
tion, and,  if  the  maker  hereof  fails  to  make 
any  monthly  payment  on  said  stock  or  to 
pay  any  Installment  of  Interest  for  a  period 
of  six  months  after  the  same  is  due,  then 
the  whole  amount  of  thia  note  shall  at  once 
become  due  and  payable.  But  if  the  maker 
hereof  shall  pay  all  installments  of  interest 
which  become  due  hereon,  and  all  fines  and 
monthly  payments  which  become  due  on  said 
stock,  until  said  stock  becomes  fully  paid 
in,  and  of  the  valne  of  $100  per  share,  and 
hetore  any  of  said  installments  of  Interest 
or  monthly  payments  shall  have  been'  past 
due  for  a  period  of  six  months,  then,  upon 
the  surrender  of  said  stock  to  said  associa- 
tion, this  note  shall  be  deemed  to  be  fully 
paid  and  caacded.  This  note  is  understood 
to  be  made  with  reference  to  and  under  the 
laws  of  the  state  of  Minnesota."  A  mort- 
gage was  given  to  secure  this  note,  which 
contained  substantially  the  same  provirion 
as  the  note  as  to  the  payment  of  monthly 
dues  and  Interest  and  as  to  the  matnrity  of 
the  stock.  All  dues  and  interest  were  paid 
op  to  tiM  time  the  asseeiation  went  Into  the 
hands  of  the  receiver.  This  action  was 
brought  to  recover  on  the  note  the  sum  of 
$600  and  interest  unpaid,  aad  to  forecloae 


the  mortgage  tor  that  amount  The  district 
court  allowed  the  defendants  credit  for  tlie 
Interest  paid,  and  for  one-half  of  the  dues 
paid,  and  rendered  Judgment  against  defend- 
ant, as  prayed,  for  the  balance  found  due  on 
the  $G00  actually  received  by  the  defendants. 
The  plaintiff  appeals.    Modified. 

Springer  &  Ciary,  for  appellant  J.  W.  DOx- 
see,  for  appellees. 

6HKRWIN,  J.  The  only  QuestloD  present- 
ed for  our  determination  in  this  case  Is 
whether  the  defendants  are  entitled  to  cred- 
it for  any  part  of  <he  dues  paid  on  the  12 
shares  of  stock  Isaued  to  A.  D.  Kline,  and 
assigned  by  him  as  collateral  security  for  the 
loan  and  premium  in  question.  At  the  out- 
set of  the  discussion  of  this  question,  we 
stiould  say  that  the  association  was  pnreiy 
a  mutual  one;  that  every  stockholder  was  a 
member  thereof;  and  that  every  member 
thereof  was  a  stockholder.  Except  as  to  the 
liability  Incurred  ]>y  borrowing  money  of  the 
association,  every  member  assumed  the  same 
Habilitles,  and  was  entitled  to  a  pr(HX>rtion- 
ate  share  of  Its  earnings,  from  whatever 
source  derived.  With  this  mutnaiity  of  in- 
terest and  liability  in  view,  what  are  the 
rights  of  the  defendants,  and  the  rights  of 
the  other  members  and  creditors  represented 
by  the  plaintjff?  There  were  two  classes  of 
members,  which  we  may  designate  as  "bor- 
rowers" and  "noajborrowera"  To  hecome  a 
borrower,  it  was  necessary  to  offer  a  pre- 
mium at  so  mudi  per  stiare  on  the  shares 
held  by  tiie  applicant.  The  premium  which 
these  defendants  contracted  t«  pay  was  $060. 
represented  by  one-half  of  the  amount  for 
which  they  gave  their  note.  If  the  associa- 
tton  bad  continued  as  a  going  concern  until 
the  monthly  dues  paid  on  the  12  shares  of 
stock  had  matured  the  stock,  then,  by  the 
terms  of  the  note  itself,  a  surrender  of  t3>e 
stock  could  liave  been  made  in  full  payment 
vt  the  money  actually  received  and  of  the 
premium  rcTresented  in  the  note,  aad  In  such 
case  the  defendants  would,  of  course,  receive 
Indirectly  the  amount  paid  in  dues.  But  the 
association  became  insolvent  before  the  ma- 
turity of  the  stock,  and  it  is  obvious  that  the 
rights  and  equities  of  the  members  are  there- 
by placed  upon  a  different  footing.  TU» 
changed  condition  has  been  held  by  some 
courts  to  operate  as  a  rescission  of  the  en- 
tire contract  and  to  leave  the  members  to 
an  equitable  adjustment  of  their  rights  and 
liabilities.  It  is  conceded  by  all  or  by  most 
of  the  courts,  however,  that  the  Insolvency 
of  such  a  mutual  association  releases  tlie 
stockholders  from  further  payment  of  dues 
on  stock.  It  is  the  almost  universal  holding 
that  in  the  settlement  of  the  affairs  of  an 
Insolvent  mutual  association,  a  borrowiog 
member,  whose  stock  has  not  matured,  shall 
be  held  for  the  amount  of  money  actually 
received  by  him,  with  Interest  thereon,  less 
the  premium  actually  paid  by  him  tar  thr 
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loan,  and  leas  the  Interest  on  tbe  mcmttaly 
payments  of  Interest  made  by  Iilm.  This 
rule  applies  to  cases  where  the  affairs  of  the 
association  are  not  so  far  settled  as  to  as- 
certain the  value  of  the  stock.  When  tbe 
value  of  the  stock  can  be  determined,  the  bor- 
rower would  then  be  entitled  to  credit  for 
its  value  in  addition  to  the  items  heretofore 
mentioned.  Wllcoxen  v.  Smith,  107  Iowa, 
555,  78  N.  W.  217;  Hale  v.  Cairns  (S.  D.)  77 
N.  W.  1010;  Phelps  r.  Loan  Ass'n  (Mich.)  80 
N.  W.  120;  Leahy  r.  Loan  Ass'n  fWis.)  76 
N.  W.  626;  Knntson  v.  Building  Ass'n 
(Minn.)  60  N.  W.  889;  Rogers  v.  Hargo,  92 
Tenn.  35,  20  S.  W.  430;  Ware  T.  Loan  Ass'n 
(N.  J.  Ch.)  38  Atl.  643;  Curtis  t.  Provident 
Ass'n  <Conn.)  36  Atl.  1023,  61  Am.  St  Rep. 
17;  and  see  note  to  this  case,  page  24,  61 
Am.  St  Rep.;  People  v.  Lowe,  117  N.  Y.  176, 
22  N.  B.  1016.  See,  also.  End.  Bldg.  Ass'ns 
(2d  Ed.)  477;  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
lOSO;  Post  y.  Loan  Ass'n  (Tenn.  Sup.)  37  S. 
W.  216,  84  L.  R.  A.  201;  Stroben  v.  Loan 
Ass'n  (Pa.  Snp.)  8  Atl.  843.  Many  other 
states  hold  the  same  doctrine.  In  most  of 
the  cases  where  credit  for  the  premium  paid 
was  allowed,  it  has  been  paid  In  cash  In 
monthly  Installments;  bnt  in  the  cases  of 
Phelps  V.  Loan  Ass'n  and  Hale  v.  Calmfi, 
sai»:a,  the  same  condltious  existed  as  in  this 
case,  as  they  both  concerned  this  association. 
Appellees  urge,  however,  that  payment  of 
the  monthly  dnes,  so  far  as  applied  to  six 
shares  of  this  stock,  was  in  reality  the  itay- 
ment  of  the  premiums  contracted  for.  But 
this  view  will  not  stand  the  test  of  reason 
nor  of  equity.  When  the  defendant  A.  D. 
Kline  became  a  member  of  this  association, 
he  "voluntarily  placed  himself  on  the  plane 
of  exact  equality  with  the  other  members 
thereof.  When  he  secured  the  loan,  and  ex- 
ecuted his  obligations  therefor,  he  entered  in- 
to a  new,  separate,  and  distinct  contract, 
whereby  be  agreed  to  pay  a  certain  sum  in 
cash,  unless,  by  reason  of  the  matiuity  of 
his  stock,  he  should  choose  to  surrender  it 
in  payment  of  bis  obligations.  This  was  op- 
tional, not  compulsory,  with  him.  His  stock 
never  matured.  In  common  with  every  oth- 
er member  of  the  association,  be  was  placed 
in  an  entirely  difFerent  position.  If  permitted 
to  offset  the  dues  paid  by  him  on  any  portion 
of  his  stock  against  his  debt  totheassoclatlon, 
he  would  be  deriving  therefrom  an  unjust  ad- 
vantage overthe  nonborrowlng  members,  who 
are,  of  necessity,  compelled  to  take  In  final  set- 
tlement for  their  stock  whatever  the  receiver 
may  be  able  to  pay.  To  leave  the  borrowing 
member  In  this  same  class  and  situation  is 
but  Just  and  equitable.  By  so  holding,  we 
leave  him  in  this  situation:  He  shoiild  be 
charged  with  tbe  $600  actually  received  by 
him,  with  Interest  thereon  from  tbe  date  it 
was  received  at  the  rate  of  7  per  cent  per 
annum.  On  this  amount  he  should  be  cred- 
ited with  the  Interest  paid  by  Mm  on  tbe 
$fi0O.  and  with  the  interest  on  this  Interest 
computed  thereon  as  partial  payments,  at 


the  rate  of  7  per  cent  per  annom.  This 
leaves  him  with  his  12  shares  of  stock,  up- 
on which  he  may  receive  whatever  sum  may 
be  finally  found  payable  up<»i  settlement  of 
the  affairs  of  the  assodatlMi.  A»  thus  mod- 
ified, tbe  Judgment  is  affirmed.  Modified  and 
affirmed. 


McKINLET-LANNINO  LOAN  &  TRUST 
CO.  T.  GORDON  et  al. 

(Supreme  Conrt  of  Iowa.    April  12,  USOl.) 

MORTGAGES— ASSIGNMBNT  —  NOTICB  —  FORB- 
CLOSURB— PATMBNT8— OKBDIT— MORTQAGBD 
PROPERTT  —  SDBSBQUBNT  PURCHASBR  - 
RIGHTS— FOREIGN  CORPOKATION— RIGHT  TO 
HOLD  LAND— DEFENSE. 

1.  A  mortgagee  assigned  a  mortgage  on  the 
margin  of  the  record  to  D.,  aud  D.  delivered 
the  note  and  mortcage  to  plaintiff  as  collateral 
security  on  April  13,  1894.  The  note  was  pay- 
able to  order,  and  matured  on  January  11, 
1S95,  and  was  not  indorsed  by  either  original 
payee  or  D.  Qn  January  16,  1895,  F.  purchas- 
ed tbe  mortgaged  property,  and  asanmed  pay- 
ment of  tbe  mortgage,  and  witbont  knowledge 
of  plaintiff's  claim,  and  on  the  representation 
of  D.  that  tbe  note  was  deposited  in  tbe  bank 
for  safe-keeping,  F.  paid  D.  $300  on  tbe  mort- 
gage debt.  Held,  in  an  action  to  foreclose  tbe 
mortgage,  that  F.  was  entitled  to  a  credit  of 
$300  as  against  the  plaintiff,  since  there  was 
nothing  on  record  to  notify  him  of  plaintiff's 
eqaitable  interest 

2.  Where  plaintiff,  a  foreign  coritoration, 
claimed  the  note  and  mortgage  in  suit  as  a  part 
payment  for  land  sold  defendant  an  averment 
by  defendant  that  plaintiff  was  not  the  owner 
of  the  note  and  mortgage  did  not  raise  the  is- 
sue as  to  plaintiff's  right  to  hold  land  under 
the  laws  of  the  state. 

3.  Where  plaintiff,  a  foreign  corporation, 
claimed  the  note  and  mortgage  m  suit  as  a  part 
payment  for  land  s<rid  defendant  tbe  lattef 
cannot  maintain  that  plaintiff  had  no  title  to 
the  land  because  plaintiff  conld  not  hold  land 
under  the  laws  of  the  state,  since  that  defense 
was  available  only  to  tbe  state. 

4.  Where  plaintiff  sold  land  to  defendant 
and  the  contract  provided  that  a  deed  and  ab- 
stract should  be  furnished  on  payment  of  the 
purchase  price,  which  was  never  fully  paid,  de- 
fendant cannot  attack  plaintiCs  title  to  the 
note  and  mortgage  on  the  ground  that  the  deed 
and  abstract  had  not  been  delivered. 

6.  Where  plaintiff  sold  land  to  defendant  and 
accepted  in  part  payment  tbe  note  and  mort- 
gage in  suit  and  through  defendant's  default  a 
tax  deed  had  been  issued  against  the  land,  de- 
fendant cannot  defeat  plaintifTs  right  to  the 
note  and  mortgage  on  tbe  ground  that  plain- 
tiff's '  title  was  defective  because  of  the  tax 
deed. 

Appeal  from  district  court  Mahaska  coun- 
ty; A.  R.  Dewey,  Judge. 

Sntt  in  equity  to  foreclose  a  mortgage  exe- 
cuted by  defendant  Thomas  Oordon  and  his 
wife,  Georgia,  to  Mrs.  C.  M.  Shaw.  Mrs. 
Shaw  transferred  the  note  that  the  mort- 
gage was  made  to  secure  and  the  mortgage 
itself  to  Lee  Davis,  one  of  the  defendants, 
and  it  is  claimed  that  Davis  sold  and  as- 
signed the  same  to  plaintiff.  Defendant  Da- 
vis pleaded  that  plaintiff  li  not  the  owner  of 
tbe  note  and  mortage,  and  that  It  is  not 
the  real  party  in  interest  Defendant  Fail- 
yer  purchased  the  land  covered  by  £he  mort- 
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sage  from  the  Oord<Hi8,  and  assumed  and 
tLgreed  to  pay  the  mortgage  Indebtedness. 
After  the  transfer  of  the  note  and  mortgage 
to  Davis,  he  (Failyer)  paid  Davis  $300,  wblcta 
be  wishes  to  have  credited  on  the  note  in 
any  event;  and  he  also  pleaded  that  Davis, 
and  not  the  plaintiff,  is  the  real  owner  of 
the  not&  On  the  Issnes  thns  Joined  the 
case  was  tried  to  the  court,  resulting  In  a 
decree  dismissing  plaintiff's  petition,  direct- 
ing a  credit  of  $300  on  the  note  In  favor  of 
Failyer,  and  decreeing  foreclosure  in  favor 
of  Davis.    Plaintiff  appeals.    Reversed. 

H.  H.  Sheriff,  for  appellant.  Bolton,  Mc- 
Coy &  Bolton  and  B.  W.  Preston,  for  appel- 
lee Pallyer.  B.  W.  Preston,  for  appellees 
Gordon  and  Davis. 

DEEMBR,  J.  The  real  issue  between  plain- 
tiff  and  defendant  Davis  involves  the  own- 
srablp  of  the  note  and  mortgage,  and  be- 
tween plaintiff  and  Failyer  the  effect  of  the 
1300  payment  made  to  Davis  after  plain- 
tiff claims  to  have  pnrcbased  the  note.  The 
record,  from  which  it  appears  that  the  evi- 
dence was  duly  preserved,  shows  without 
dispute  that  Mrs.  Shaw  sold  and  assigned 
the  note  and  mortgage  to  defendant  Lee  Da- 
vis. The  mortgage  was  assigned  on  the 
margin  of  the  record,  but  the  note,  although 
payable  to  Mrs.  Shaw  or  order,  bore  no  in- 
dorsement Davis  took  the  note  and  mort- 
gage with  him  to  Nebraska,  and  it  is  claim- 
ed that  he  there  exchanged  the  same  for  a 
tract  of  land  situated  in  the  last-named 
state,  or  that  he  deposited  the  same  with 
plaintiff'  as  collateral  security  for  the  bal- 
ance of  the  purchase  price  of  the  land.  This 
is  denied  by  Davis,  and  the  Issue  of  fact  thus 
presented  lies  at  the  very  threshold  of  the 
case.  It  is  admitted  that  defendant  Davis 
went  to  Nebraska,  and  that  he  purchased  a 
quarter  section  of  land  from  W.  H.  Lan- 
ning,  through  bis  agent,  one  Sherwood.  Two 
written  contracts  seem  to  have  been  drawn 
np  regarding  the  sale,  from  one  of  which  it 
appears  that  the  note  and  mortgage  in  c<m- 
troversy,  on  which  there  was  due  the  sum  of 
$700,  with  interest,  were  turned  in  as  so 
much  cash,  or  taken  as  collateral  security 
for  the  payment  of  $700  of  the  consideration; 
but  in  the  other— the  one  signed  by  tanning 
Umself— no  mention  is  made  of  the  note  or 
mortgage.  Defendant  Davis  contends  that 
that  part  of  the  first  contract  referring  to 
the  $700  note  and  mortgage  was  added  after 
the  instrument  was  signed,  and  Is  a  forgery. 
We  do  not  find  it  necessary  to  settle  this 
dispute,  as  all  concede  that  Davis  left  the 
note  and  mortgage  with  oae  Miller,  the  cash- 
ier of  the  bank  at  Oxford,  Neb.;  plaintiff 
■ays  aa  part  payment  or  as  security  for  the 
pnrcbase  price  of  the  land  sold  Davis  by 
Sherwood,  as  agent  for  Lannlng,  while  de- 
fendant Davis  contends  that  be  left  them 
with  the  cashier  tor  safe-keeping,  with  some 
other  papers,  delivered  at  the  same  tima  «a 
86N.W.-48 


collateral  for  a  small  loan.  From  a  earefnl 
reading  of  the  record  we  are  c«Kistrained  to 
hold  that  the  note  and  mortgage  were  left 
with  the  cashier  of  the  bank  as  collateral  se- 
curity for  part  payment  of  the  consideration 
of  the  Lannlng  land,  that  Lannlng  held  the 
land  as  trustee  for  the  plaintiff,  and  that 
plaintiff  has  such  Interest  in  the  note  and 
mortgage  as  entitled  it  to  sue  thereon.  It  is 
not  our  custom  to  set  out  the  evidence  sus- 
taining the  conclusion  reached,  and  we  make 
no  exception  of  this  case.  Suffice  it  to  say 
that  the  great  pr^onderance  of  the  evidence 
seems  to  be  with  the  plalntifC.  The  note  and 
mortgage  were  delivered  to  the  cashier  of 
the  bank  for  the  use  and  benefit  of  W.  H. 
Lannlng  on  April  IS,  1894.  The  note  ma- 
tured  on  or  before  three  years  after  Jano- 
ary  11,  1882.  On  January  16,  1805,  Failyer, 
the  purchaser  of  the  mortgaged  land,  paid 
$300  on  the  note  to  the  defoidant  Davis, 
taking  his  receipt  therefor.  When  the  pay- 
ment was  made,  Davis  told  Failyer  that  the 
note  was  in  the  bank  at  Oxford,  Neb.,  for 
safe-keeping.  Failyer  made  the  payment  in 
good  faith,  and  without  notice  or  knowledge 
of  plaintilFs  claim.  The  note  was  payable 
to  order,  and  was  not  indorsed  by  the  orig- 
inal payee  or  by  Davis.  There  was  an  as- 
signment of  the  mortgage  on  the  margin  of 
the  record  to  Davis,  but  no  other  or  further 
assignment  seems  to  have  been  made.  In  the 
light  of  this  record,  Failyer  ought  to  be  pro- 
tected in  his  payment  to  Davis,  although 
plaintiff  was  then  the  equitable  owner  of  the 
note  and  mortgage.  Downing  v.  Gib8(Hi,  63 
Iowa,  617,  6  N.  W.  699;  Bone  v.  Tharp,  68 
Iowa,  228, 18  N.  W.  906;  Haywood  v.  Seeber, 
61  Iowa,  574,  16  N.  W.  727;  Qulncy  T.  Gins- 
bach,  92  Iowa,  144,  60  N.  W.  511;  livermore 
V.  Maxwell,  87  Iowa,  706,  65  N.  W.  87;  Par- 
menter  v.  Oakley,  69  Iowa,  889,  28  N.  W. 
668. 

2.  It  appears  from  the  evidence  that  the 
plaintiff  is  a  corporation  organised  under 
the  laws  of  the  state  of  Pennsylvania.  By 
the  laws  of  Nebraska  it  conld  not  hold  title 
to  real  estate.  The  land  sold  to  Davis  real- 
ly belonged  to  the  plaintiff,  but  the  title 
thereto  was  placed  in  the  name  of  W.  H. 
Lannlng  to  avoid  the  Nebraska  law.  It  Is 
now  insisted  that  plaintiff  had  no  title  to  the 
land,  and  Is  unable  to  perform  its  contract 
with  Davis.  This  issue  does  not  seem  to 
have  been  made  in  the  pleadings,  and  can- 
not now  be  considered.  Had  the  issue  been 
tendered.  It  would  be  without  merit,  for  no 
one  but  the  state  may  take  advantage  of 
the  statute.  Oarlow  v.  O.  Anltman  &  Oo.,  28 
Neb.  676,  44  N.  W.  873. 

8.  Further  point  Is  made  that  plaintiff  has 
not  tendered  a  deed  or  abstract  for  the 
land  sold  to  Davis,  and  therefore  cannot  r<>- 
cover.  This  point  is  not  made  In  the  plead- 
ings. If  It  were,  It  la  without  merit,  for 
by  the  terms  of  the  contract  the  deed  is  not 
due  until  the  purchase  price  is  fully  paid. 
With  a  Judgment  and  decree  la  plaintiff's  fa- 
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Tor,  tiiere  win  yet  remain  a  oonaiderable 
pert  of  the  purchase  price  unpaid.  Moreov- 
n,  a  deed  for  the  land,  duly  signed  by  Lan- 
ning,  amwars  In  the  record.  Again,  It  is  in- 
■lated  tiiat  platutiff  cannot  now  make  a  good 
title  because  of  some  outstanding  tax  deeds. 
There  are  three  answers  to  this  contention: 
Ficst  this  defense  is  not  pleaded;  second, 
the  tax  title  grew  out  of  Davis'  default; 
third,  the  plaintitf  Is  not  bound  to  tender 
good  title  until  the  entire  purchase  price  Is 
paid.  On  the  whtrie,  it  appears  to  us  that 
defendant  Davis  purchased  the  Nebraska 
land  at  the  time  indicated,  giving  the  nota 
and  mortgage  In  oontroveny  as  part  pay- 
ment or  as  collateral  for  the  purchase  price. 
H«  went  upon  the  land  immediately,  and  oc- 
cupied It  until  the  fall  of  the  year  ISH,  pro- 
ducing little,  if  anything,  thereon.  The  proft- 
pects  for  Nebraska  crops  did  not  seem  very 
flattering,  and  Davis  eitlier  abandoned  the 
land,  or  leased  it  to  another,  and  came  back 
to  Iowa  to  live.  He  left  the  note  and  mort- 
gage with  the  bank,  and  has  failed  to  make 
the  subsequent  payments  celled  for  by  his 
contract  Whether  he  may  now  make  them, 
and  have  a  deed  to  his  land,  we  are  not  re- 
quired to  determine.  Plaintitf  in  argument 
offers  to  make  the  deed,  and  we  see  no  ob- 
jection to  making  the  decree  so  provide 
Plaintiff  should  have  Judgment  against  de. 
fendants  Gordon  and  Failyer  for  the  amount 
of  the  note  in  suit  less  the  $S00  payment 
made  by  Failyer,  and  a  decree  foreclos  ng  its 
mortgage  against  all  defendants.  The  de- 
cree of  the  district  court  will  be  reversed, 
and  the  cause  remanded  for  a  decree  in 
harmony  with  this  opinion.    Reversed. 


HOGUBIiAND  t.  ARTS. 
(Supreme  Court  of  Iowa.    April  18,  190L) 

APPBAL— NOTICE  —  SIGNING  BY  ATTORNBTS  — 
EQUITY— ASSIGNMENT  OF  ERRORS— ASSIGN- 
MENT IN  CONNBICTION  WITH  ARGUMENT  — 
DEEDS— BSOROW—FRAUDULBNT  DSLIVBRT.- 
OANOELLATION— flPBCIFIO  PBRFORUANCB— 
ALTERNATIVE  PRAYER  —  DECREE  C0NSI8- 
TENT  WITH  CASE— RTOHT  TO  EQUITABLE 
RELIEF  —  ELECTION  —  ACTION  BROUGHT 
WITHOUT  AUTHORITY— CONTRACTS  —  MBBTV 
INO  OF  MINDS. 

1.  A  notice  of  appeal  from  a  decree  reciting 
that  plaintiff  appealed  tiierefroni,  and  aiKned 
by  plaintiffs  attorneys  on  behalf  of  their  client, 
is  not  defective  because  not  signed  by  plaintiff. 

2.  Where  no  error  was  assigned  to  tlie  rulings 
on  a  motion  to  strike  out  an  amendment,  and 
on  demurrer  to  the  'answer  in  an  equity  case, 
snch  mllngs  could  not  be  reviewed  on  appeal, 
though  the  case  is  tried  de  novo. 

3.  where  an  assignment  challenging  a  ruling 
on  a  motion  to  stnlce  out  an  amended  prayer 
In  a  petition  was  found  in  connection  with  ap- 
pellant's argument,  snch  aasignment  was  sntfi- 
cient  to  bring  the  ruling  up  for  review  on  ap- 
peaL 

4.  Where  the  prayer  of  a  petition  asking  that 
a  deed  be  set  aside  and  the  grantee  required  to 
deliver  possession  of  the  property  involved  was 
amended  so  as  to  ask  that,  if  the  deed  be  found 
ralid,  the  grantee  be  compelled  to  perform  spe- 
cifically, and  the  grantor  have  a  vendor's  lien 


on  the  property  conveyed,  the  prayer  was  not 
rendered  mconsistent  and  contradictory  by 
such  amendment,  and  a  motion  to  strike  oat 
the  same  was  improp^y  sustained. 

6.  Under  Code,  f  StToT  anthorlsiaK  the  eonrt 
to  grant  any  relief  consistent  with  the  case 
made  by  the  petition  and  embraced  within  the 
issues,  the  plaintiff  suing  in  eqnity  for  the  pos- 
session of  property,  and  setting  up  facts  suffi- 
cient to  dkow  ais  right  to  such  possession,  was 
entitled  to  a  decree  for  possession  without 
showing  a  right  to  equitable  relief,  where  de- 
fendant made  no  motion  to  transfer  the  case 
to  a  law  court. 

6., Where  a  deed  in  escrow  was  fraudulently 
turned  over  to  the  grantee,  who  stamped  and 
filed  it  for  record,  and  toc^  possession  of  the 
property  described  therein,  a  bill  to  set  aside 
such  deed  as  a  cloud  on  title  and  restore  pos- 
session of  the  land  was  improperly  dismissed 
en  the  grm^nd  that  the  grantor,  having  an  ade- 
quate auu  .  uinplete  remedy  at  law,  had  no  rem- 
edy in  equity. 

7.  Where  a  deed  in  escrow  was  fraudulently 
turned  over  to  the  grantee,  who  stamped  and 
filed  same  for  record,  and  took  possession  of 
the  property  described  therein,  and  the  agent 
who  negotiated  the  transfer  for  the  grantor 
commenced  action  in  the  latter's  name,  but 
without  authority,  for  specific  performance  of 
the  contract,  and  tiie  grantor  dismissed  the  ac- 
tion on  discovery,  snch  action  should  not  be 
considered  as  an  election  to  treat  the  contract 
as  valid,  and  was  no  bar  to  a  suit  for  cancel- 
lation of  the  deed  and  possession  <^  the  prop- 
erty on  the  ground  of  fraud. 

8.  Where  a  deed  in  escrow  was  fraudulently 
turned  over  to  the  grantee,  who  stamped  and 
filed  same  for  record,  and  took  possession  of 
the  property  described  therein,  and  there  had 
been  no  meeting  of  the  minds  of  the  grantor 
and  grantee  as  to  the  consideration  for  Uie  pro- 
posed transfer,  the  grantor  sning  for  specific 
performance  or  cancellation  of  the  deed  and  re- 
covery of  the  property  should  be  given  a  decree 
of  cancellation  and  possession. 

Appeal  from  district  court,  Carroll  county; 
Z.  A.  Church,  Judge. 

Suit  in  equity  to  set  aside  a  deed  and  te 
recover  the  possession  of  real  estate.  Tail- 
ous  interlocutory  orders  were  made  that  will 
be  referred  to  in  the  body  of  the  <9inioD. 
On  the  issues  as  finally  settled  the  case  was 
tried  by  the  court,  resulting  in  a  decree  dis- 
missing plaintiff's  petition,  and  he  appeals. 
Reversed. 

George  W.  Bowen  and  F.  M.  Powers,  fm: 
appellant    Salinger  ft  Korte,  for  appellee. 

DEEMER,  J.  Appellee  filed  a  motion  to 
dismiss  the  appeal  because  the  notice  thereof 
was  signed  "George  W.  Bowen  and  P.  M. 
Powers,  Attorneys  for  Plaintiff."  The  notice 
recites  that  plaintiff  appealed  from  the  Judg- 
ment and  is  signed  as  indicated.  Surely,  an 
attorney  may  act  for  hla  client  in  giving 
notice  of  appeal.  The  notice  ahowa  that  it 
was  signed  by  the  attorneys  (or  and  mi  be- 
half of  their  client  and  It  is  sufilclent 
Searlea  v.  Lux,  86  Iowa,  61,  62  N.  W.  827, 
and  cases  cited  in  2  Sue.  PI.  &  Prac  p.  214. 

2.  The  petition  alleges.  In  substance,  that 
plaintiff  is  the  owner  of  the  premises;  Oiat 
ene  Paries,  his  agent  waa  instructed  to  ex- 
change the  same  for  some  property  owned 
by  Arts,  provided  that  he  (Arts)  woald  pay 
$4,000  In  cash  In  addition  to  the  property; 
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tbat  he  sent  Parks  a  deed  for  his  property, 
with  the  name  of  the  grantee  left  blank,  for 
the  purpose  of  effectuating  the  exchange^  to 
be  made  when  the  $4,000  was  paid;  that 
Parks,  parsuant  to  his  authority,  met  Arts, 
and  orally  agreed  to  the  exchange;  tbat  he 
(Parks)  left  plaintiff's  deed  with  one  Wahl, 
Instructing  him  to  hold  It  until  he  (Parks) 
returned  to  complete  the  exchange;  that.  In 
violation  of  his  agreement,  Wahl  delivered 
tbe  deed  to  Arts,  who  placed  revenoe  stamps 
thereon,  canceled  the  same  In  the  name  of 
plaintiff,  recorded  the  deed,  and  hurriedly 
moved  into  the  property  conveyed,  without 
the  knowledge  and  consent  of  plaintiff;  tbat 
defendant  failed  and  refused,  and  still  falls 
and  refuses,  to  carry  out  the  oral  agreement 
of  exchange;  that  the  deed  was  never  In  fact 
delivered.  The  prayer  Is  that  tbe  deed  be 
set  aside,  that  defendant  be  required  to  sur- 
render possession,  "and  for  such  other  and 
farther  relief  as  may  be  deemed  equitable 
In  the  premises."  After  the  filing  of  tbe  an- 
swer, plaintiff  filed  an  amendment  to  his  pe- 
tition. In  wUch,  among  other  things,  he  add- 
ed the  following  to  the  prayer:  "Or  that  If 
said  deed  is  found  to  be  valid  and  legal, 
that  the  defendant.  Arts,  be  compelled  to 
convey  to  this  plaintiff  lot  six.  In  block  fifty- 
nine,  tn  the  seventh  addition  to  Carroll,  Iowa, 
and  that  be  have  Judgment  against  defend- 
ant for  four  thousand  dollars,  \vlth  interest 
thereon  at  six  per  cent,  from  the  23d  day  of 
July,  1888,  and  a  vendor's  lien  upon  lots  6, 
7,  8,  and  9,  In  block  79,  in  the  Eleventh  ad- 
dition to  Carroll,  Iowa."  Defendant  filed  a 
motion  to  strike  the  amendment,  which  was 
sustained,  and  exception  taken.  Defendant's 
answer  was.  In  effect,  a  general  denial,  and 
a  further  plea  that,  after  tbe  transactions 
complained  of  occurred,  plaintiff,  with  full 
knowledge  of  the  circumstances,  commenced 
action  to  recover  tbe  purchase  price,  and 
thereby  elected  to  treat  tbe  sale  as  valid.  To 
this  plaintiff  replied,  stating  tbat  tbe  suit 
was  commenced  by  Parks  without  bis  knowl- 
edge or  authority,  -and  that,  as  soon  as  be 
learned  of  tbe  suit,  he  caused  It  to  be  dis- 
missed. After  plaintiff  filed  bis  amendment 
to  the  petition,  defendant  filed  a  farther 
answer,  pleading  that  plaintiff  had  elected 
to  treat  the  deed  as  a  nullity  in  bringing 
this  suit,  and  that  be  was  not  entitled  to  tbe 
relief  prayed  In  tbe  amended  petition;  and 
fortber  pleaded  tbat  by  reason  of  tbe  BUng 
of  said  amendment  plaintiff  ratified  tbe  ex> 
change,  and  coold  not  sue  to  recover  posses- 
sion because  of  nondelivery  of  tbe  deed. 
Plaintiff  moved  to  strike  this  sectmd  amend- 
ment because  filed  too  late.  This  motion 
was  overruled.  He  thereupon  filed  a  de- 
murrer to  all  the  affirmative  allegations  of 
the  answer.  This  demurrer  was  submitted 
with  the  main  case,  and  apparently  overrul- 
ed, for  the  decree  was  for  defendant  As  no 
error  Is  assigned  on  the  rulings  on  plaintiff's 
motioB  to  strike  and  on  tbe  demurrer,  they 
.  most  be  accepted  aa  correct    The  case  waa 


tried  as  In  equity,  and  comes  to  us  for  trial 
de  novo;  but  rulings  on  motions  or  demur- 
rers cannot  be  reviewed  unless  error  be  as- 
signed thereon.  Powers  v.  O'Brien  Oo.,  M 
Iowa,  601,  6  N.  W.  720;  Patterson  v.  Jack, 
68  Iowa,  662,  13  N.  W.  721.  In  connection 
with  appellant's  argument  we  find  an  as- 
signment challenging  tbe  ruling  on  defend- 
ant's motion  to  strike  tbe  amended  prayer 
to  the  petition.  This  is  sufficient  to  bring 
the  ruling  before  us  for  review.  University 
V.  Livingston,  67  Iowa,  307,  10  N.  W.  738. 
The  question  presented  seems  to  be  ruled  by 
Humphrey  v.  Ringler,  94  Iowa,  185,  62  N.  W. 
itoo,  where  it  is  expressly  held  ti.at  a  prayer 
tbat  a  deed  be  set  aside  for  fraud,  or,  if  It 
be  held  valid,  tbat  tbe  contract  price  be  re- 
covered, and  a  vendor's  lien  given,  is  neither 
inconsistent  nor  contradictory.  Following 
that  case,  it  must  be  held  that  the  ruling  on 
tbe  motion  was  erroneous.  See,  also.  Peck's 
Ex'r  V.  Price  (Ky.)  4  S.  W.  306;  Henry  v. 
Meighen,  46  Minn.  64<0,  49  N.  W.  323,  646; 
Hiatt  V.  Parker,  29  Kan.  765;  Bailroad  Oo. 
V.  Steinfeld,  42  Ohio  St  449;  Barlow  v.  Scott 
24  N.  Y.  45. 

We  come  now-  to  the  merits  of  tbe  case. 
Tbe  defendant  made  no  motion  to  transfer, 
and  tbe  case  was  tried  as  in  equity.  It  is 
now  asserted  that  if  plaintiff  did  not  show 
himself  entitled  to  equitable  relief,  he  cannot 
recover,  although,  under  the  facts  pleaded 
and  evidence  adduced,  be  might  have  had  re- 
lief at  law.  While  this  may  be  true  In  some 
cases,  it  is  not  so  here.  The  facts  recited, 
if  proven,  entitled  plaintiff  to  a  Judgment 
for  the  possession  of  the  property.  He  asked 
such  relief  in  his  petition,  and,  if  the  facta 
Justified,  was  entitled  to  it  Code,  |  8776, 
provides  that  "the  relief  granted  to  the  plain- 
tiff, it  there  be  no  answer,  cannot  exceed 
that  which  he  has  demanded  In  his  pet^ 
tion.  In  any  other  case  tbe  court  may 
grant  blm  any  relief  consistent  with  the  case 
made  by  the  petition  and  embraced  within 
tbe  Issues."  See,  also.  Her  v.  Griswold,  83 
Iowa,  442,  49  N.  W.  1023;  Laverty  v.  Sexton, 
41  Iowa,  435;  Wilson  v.  Miller,  16  Iowa,  111; 
Hoskins  V.  Rowe,  61  Iowa,  180,  16  N.  W.  78; 
Rees  V.  Shepherdson,  95  Iowa,  431,  64  N. 
W.  286.  McLachlan  v.  Town  of  Oray,  106 
Iowa,  2S9,  74  N.  W.  773,  relied  on  by  appel- 
lee, is  not  In  point.  There  the  proceeding 
adopted  could  not  have  been  maintained  in 
any  form.  Defendant's  contention  that  plain- 
tiff had  a  plain  and  adequate  remedy  at  law, 
and  that  the  court  properly  dismissed  tbe 
petition  for  that  reason.  Is  fully  met  by 
what  we  have  already  said.  But  we'are  not 
prepared  to  bold  that  plaintifC,  under  the 
facts  stated,  bad  no  remedy  in  equity.  He 
had  the  right  to  have  the  cloud  removed 
from  his  title,  and  to  have  the  deed  canceled. 
Equity  alone  could  grant  this  relief.  Pelrsol 
V.  ElUot  6  Pet  95,  8  L.  Ed.  332;  HamUton 
V.  Oummings,  1  Johna  Ch.  517;  Larsen  v. 
Burke,  89  Iowa,  703;  Montgomery  v.  Shock- 
•y,  37  Iowa,  107;  Bosleton  t.  Dlckinaoa,  61 
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Iowa,  244,  1  N.  W.  650;  Dederer  ▼.  Voorhles, 
81  N.  Y.  153;  Beere  t.  Beere,  79  Iowa,  555, 
44  N.  W.  809;  Hood  v.  Smith,  70  Iowa,  621, 
44  N.  W.  908.  The  evidence  shows  that 
shortly  after  the  transactions  in  question  oc- 
curred Parlu  commenced  action  In  the  name 
of  Homeland  for  specific  performance  of  the 
contract  This  Is  claimed  to  be  an  election 
to  treat  the  contract  as  valid,  and  a  bar  to 
this  suit  to  recover  possession  of  the  prop- 
erty transferred  to  defendant.  Had  that  ac- 
tion been  commenced  by  authority  of  plain- 
tiff. It  would,  perhaps,  be  a  bar  to  his  action 
to  recover  possession  of  the  premises  on  the 
ground  of  fraud.  But,,  as  that  suit  was  dis- 
missed, It  would  not  bar  this  action  so  far 
as  It  asks  specific  performance  of  the  con- 
tract. We  are  constrained  to  hold  that  Parks 
had  qo  authority  to  commence  that  action, 
and,  as  plaintiff  dismissed  It  as  soon  as  he 
discovered  It  had  been  brought.  It  should 
not  be  treated  as  an  election,  and  is  no  bar. 
A  careful  reading  of  the  evidence  convinces 
us,  however,  that  the  minds  of  the  parties 
never  met  on  the  contract.  Parks  stated 
that  he  wanted  $4,000,  and  Arts  said  he 
would  give  $3,500,  In  addition  to  his  prop- 
erty. The  deed  was  delivered  to  Wahl  or  to 
Arts  on  Parks'  assumption  that  be  was  to 
get  $4,000  in  cash,  and  Arts  understood— If 
he  had  any  understanding  about  it— that  he 
was  to  give  $3,500.  With  nothing  more  said. 
Arts  affixed  the  proper  revenue  stamps  to 
the  deed,  canceled  them  la  the  name  of 
plaintiff,  filed  the  deed  for  record,  and  im- 
mediately moved  into  the  property.  Clearly, 
there  was  no  exchange,  'ibere  was  no  such 
delivery  of  the  deed  to  Arts  as  to  make  It 
effectual  to  transfer  title.  It  was  left  in  the 
custody  of  one  Wahl,  and  Parks  promised 
to  return  in  a  few  days,  close  up  the  trans- 
action, get  his  deed  from  Arts,  and  the 
money  that  he  (Arts)  was  to  pay.  Arts 
looked  at  the  deed  when  It  was  first  made 
out,  and  handed  it  back  to  Parks;  and  tbere- 
.  after  Parks  returned  with  the  deed,  and  left 
It  In  the  custody  of  Wahl,  as  stated.  In  any 
event,  the  minds  of  the  parties  did  not  meet 
in  the  transaction,  and  the  taking  and  re- 
cording of  the  deed  constitutes  a  cloud  on 
plaintiff's  title,  and  entitles  him  to  a  cancel- 
lation of  the  Instrument  Had  there  been  a 
meeting  of  the  minds,  and  a  delivery  of  the 
deed,  the  case  would  present  a  different  as- 
pect But  there  was  no  meeting  of  the  minds, 
and  no  delivery  of  the  deed.  Of  course,  a 
delivery  to  the  grantee  pursuant  to  contract 
passes  the  title,  for  sucb  a  delivery  cannot 
be  escrow.  But  delivery  involves  not  only 
the  actual  passing  of  the  Instrument  but 
also  an  Intent  to  make  it  effectual.  There 
was  no  such  Intention  in  this  case.  Steel  v. 
Miller,  40  Iowa,  402;  Moody  v.  Dryden,  72 
Iowa,  461,  34  N.  W.  210;  Hutton  v.  Smith,  88 
Iowa,  238,  55  N.  W.  326;  Head  v.  Thompson, 
77  Iowa,  263.  42  N.  W.  188;  Jackson  v.  Lynn, 
M  Iowa,  152.  62  N.  W.  704.  There  should 
have  been  a  decree  canceling  the  deed,  and 


a  Judgment  finding  plaintiff  entitled  to  the 
possession  of  the  property,  and  ordering  the 
surrender  of  the  same  by  defendant  The 
case  will  be  remanded  for  a  decree  In  har- 
mony with  this  opinion,  or,  at  plalntifTs  op- 
tion, he  may  have  such  a  decree  In  this  court 
Reversed. 


IOWA  DEPOSIT  &  LOAN  CO.  t.  TIMMH 
et  aL 

(Supreme  Ooait  of  Iowa.    April  12,  1901.) 

BUILDING  ASSOCIATIONS— FORBCLOSU  IB- 
COMPUTATION  OF  AMOUNT  DUE 
— STATtrrBS. 
Code,  i  1808,  declares  that  on  foreclosure 
of  a  mortgage  to  a  boilding  aasociatioii  the  bor- 
rower shall  be  credited  with  the  foil  valne  of 
his  pledged  shares,  as  if  he  had  vc^nntarily 
withdrawn  the  samb,  and  that  if  judgment  be 
obtained  against  a  borrower  no  greater  recov- 
ery shall  be  had  than  the  net  amount  of  the 
prmcipai  actually  received,  with  interest  there- 
on at  a  rate  not  greater  than  12  per  cent  per 
annum  on  the  net  amount  of  loan  actaaiiy  re- 
ceived by  the  borrower.  HM,  on  foreclosure, 
that  the  borrower  is  not  entitled  to  have  the 
total  amount  of  each  monthly  payment  of  dues. 
premium,  and  interest  deductra  from  the  prin- 
cipal remaining  unpaid  for  the  previous  month, 
with  12  per  cent  interMt  added  thereto,  and 
the  remainder  then  made  the  basis  for  comput- 
ing interest  for  the  succeeding  month,  but  the 
borrower  should  be  credited  with  the  withdraw- 
al value  of  the  stock,  and  in  no  event  should  he 
be  liable  for  more  than  the  net  amount  of 
principal  actually  received  by  him  on  his  loan, 
with  12  per  cent  Interest  less  the  withdrawal 
value  of  such  stoclc 

Appeal  from  district  court  Sac  county; 
S.  M.  Elwood,  Judge. 

Action  to  foreclose  a  mortgage  In  favor 
of  plaintiff  on  premises  purchased  by  de- 
fendants subject  to  such  mortgage.  De- 
fendants alleged  that  the  note  secured  by  the 
mortgage  sued  on  had  been  fully  paid,  and 
asked  an  accounting  as  to  dues  paid  by  de- 
fendants to  plaintiff  on  stock,  and  also  for 
the  value  of  said  stock.  Decree  for  plain- 
tiff, from  which  defendants  api>eal.    Affirm- 


Chas.  D.  Goldsmith,  (or  appellants.  Lee 
&  Robb,  for  appellee. 

McCLAIN,  J.  The  mortgage  was  glTen 
for  a  loan  In  the  bnllding  and  loan  aaaoda- 
tlon,  in  which  the  mortgagor  held  stock,  and 
the  rights  of  the  mortgagor  to  such  stock 
were  transferred  to  defendants  when  they 
became  owners  of  the  property  subject  to 
the  mortgage.  The  only  controversy  is  as 
to  the  amount  due,  in  view  of  payments 
which  have  been  made  by  defendants  by 
way  of  Interest  premiums,  dues,  and  i>enal- 
tles.  Both  parties  treat  the  case  as  gov- 
erned by  the  provisions  of  Code,  i  1896, 
—that,  In  case  of  foreclosure  of  a  mortgage 
given  to  a  building  and  loan  association, 
'•the  borrower  shall  be  charged  with  the 
full  amount  of  the  loan  made  to  him,  to- 
gether with  the  dues,  interest,  premium,  and 
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fiBes  for  'Which  he  la  delinquent,  and  be  shall 
be  credited  with  the  same  value  of  his  pled- 
ged shares  as  If  he  had  voluntarily  with- 
drawn the  same.  In  event  that  Judgment  18 
obtained  against  a  borrower  from  a  build- 
ing and  loan  association,  no  greater  recovery 
shall  be  had  than  the  net  amount  of  the 
principal  actually  received,  with  interest 
thereon  at  a  rate  not  greater  than  twelve 
per  centum  per  annum  on  the  net  amount 
of  loan  actually  received  by  and  paid  to 
borrower,  with  statutory  attorney's  fees." 
Appellant's  counsel  Insists  on  a  computation 
which  would  Indicate  that  the  note  has  been 
more  than  satisfied.  One  difficulty  with  his 
computation  is  that  he  deducts  the  total 
amount  of  each  monthly  payment  of  dues, 
premium,  and  Interest  from  the  principal 
remaining  unpaid  for  the  previous  month, 
with  12  per  cent  Interest  added  thereto,  and 
then  makes  the  remainder  the  basis  for  com- 
puting interest  for  the  succeeding  month. 
The  result  of  this  is  that  he  malces  the  par- 
tial payments  draw  Interest  at  12  per  cent 
In  other  words,  he  compels  the  plalntitf  to 
guaranty  him  the  return  of  12  per  cent  on 
his  partial  payments,  including  dues  and  in- 
terest as  well  as  premium.  This  is  not  in 
accordance  with  the  terms  of  the  statute. 
Without  attempting  now  to  give  It  any  very 
definite  interpretation,  it  is  sufBclent  to  say 
that  it  was  never  Intended  to  authorize  pay- 
ment being  made  in  this  way.  It  seems  to 
contemplate  that  the  borrower  shall  be  cred- 
ited with  the  withdrawal  value  of  his  stocic, 
and  that  In  no  event  shall  he  be  liable  for 
more  than  the  net  amount  of  principal  ac- 
tvally  received  by  him  on  his  loan,  with  12 
per  cent  interest  less  the  withdrawal  value 
of  such  stock.  There  Is  no  controversy  In 
tbis  case  as  to  the  withdrawal  value  of 
stock  for  which  appellant  is  entitled  to 
credit  Further  than  this,  counsel's  com- 
putation Involves  a  deduction  of  the  with- 
drawal value  of  the  stock  after  already  hav- 
ing deducted  the  full  amount  of  all  pay- 
ments made  to  the  association.  In  other 
words,  he  wants  the  association  to  credit 
him  with  the  entire  amount  of  money  pay- 
ments made  to  the  association  with  12  per 
cent  interest  thereon  In  addition  to  the 
withdrawal  value  of  his  stock.  It  is  plain 
enough  that  the  payments  to  the  association 
cannot  very  well  be  figured  in  twice,— once 
tor  the  purpose  of  maturing  the  stock,  and 
again  for  the  purpose  of  paying  the  loan. 
Payments  to  the  association  go  to  some  ex- 
tent at  least,  to  the  maturing  of  stock;  and 
when  the  borrower  gets  credit  fpr  the  stock 
he  gets  all  the  credit  he  Is  entitled  to  for 
that  portion,  at  least,  of  the  payments. 
Moreover,  some  portion  of  the  monthly  pay- 
ments goes  for  expenses,  and  cannot  prop- 
erty be  credited  as  payment  on  the  loan. 
We  do  not  attempt  in  this  case  to  indicate 
Jast  how  these  payments  are  to  be  appoe- 
tloned,  bat  it  is  clear  to  us  that  the  amount 
wblcb  the  eoort  found  to  be  dne  is  not 


greater  than  that  which  plaintiff  was  au- 
thorized to  recover  under  the  statute,  and 
this  is  the  only  question  argued.    Affirmed. 


NATIONAL  aTIZBNS'  BANK  t.  BRTZ. 

(Supreme  Court  of  Minnesota.    April  19,  1901.) 
AOHNT  —  WARRANTY  —  LIABILITT  OF  PRINCI- 
PAL—CHECK— BONA  FIDK  HOLDER. 

1.  When  an  agreement  is  entered  into  be- 
tween a  mortgagor  of  chattels  and  the  mort- 
gagee that  the  former  may  aeli  the  property  for 
the  purpose  of  applying  the  proceeds  in  pay- 
ment of  the  mortgage  debt  the  mortgagor  is 
constituted  the  agent  of  the  mortgagee;  and 
if,  in  a  proper  case,  he  represents  or  warrants 
the  quality  or  condition  of  the  property  sold, 
the  mort^gee  is  bound  by  sncn  representa- 
tions and  warranty. 

2.  If  snch  property  is  paid  for  by  check  pay- 
able to  the  mortgagor,  who  thereupon  indorses 
and  delivers  it  to  the  mortgagee  for  the  pur- 
pose of  having  the  proceeds  applied  npon  the 
debt,  the  latter  la  not  a  bona  fide  holder  for 
value,  and  without  notice  of  the  equities  which 
may  have  grown  out  of  the  falsity  of  the  repre- 
sentations or  failure  of  the  warranty. 

(Syllabus  by  the  Court) 

Appeal  from  mtmldpal  court  of  Minneapo- 
lis; W.  A.  Kerr,  Judge. 

Action  by  the  National  Citizens'  Bank 
against  Conrad  J.  Brtz.  Judgment  for  plain- 
tiff. From  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed. 


Brady  &  Robertson,  for  appellant    Everett 
Moon,  for  respondent 

CX)LLINS,  J.  One  Oasslday,  doing  business 
in  Mankato,  Minn.,  as  the  Cassiday  Packing 
Company,  was  Indebted  to  plaintiff  In  the 
month  of  December,  18M,  In  the  sum  of  |9,- 
500.  On  account  of  this  Indebtedness,  Cassi- 
day Indorsed  and  guarantied  the  promissory 
note  of  one  Johnson,  payable  to  himself,  for 
the  same  amount  and  delivered  It  to  the 
plaintiff.  He  also  executed  a  bill  of  sale  or 
chattel  mortgage  upon  certain  meats  In  his 
possession  to  secure  the  payment  of  this  note,t 
and  it  was  agreed  between  him  and  the  plain- 
tiff that  he  should  have  the  right  to  sell  the 
property  thus  mortgaged,  and  pay  over  to 
the  plaintiff  the  moneys  received  from  such 
sales;  thie  amounts  thereof  to  be  applied  upon 
Johnson's  note.  A  part  of  the  mortgraged 
meats  were  thereafter  shipped  to  8t  Paul 
and  sold  to  defendant  upon  the  representa- 
tions and  warranty  of  Cassiday's  salesman 
that  the  same  were  of  good  quality  and  In 
good  condition.  The  defendant  gave  his 
check  for  the  amount  agreed  on,  Inspected 
the  meats  at  the  first  opportunity,  and  found 
the  same  siMiled  and  worthless.  He  there- 
upon returned  the  articles  to  Cassiday,  and 
was  advised  that  the  check  had  been  sent  to 
Mankato,  but  that  it  would  be  returned  to 
him  without  delay.  Cassiday  thereup<m  again 
sold  the  meats,  and  appropriated  the  proceeds 
to  his  own  use.  The  bank  upon  which  the 
check  was  drawn  refused  payment,  and  the 
plaintiff,  to  whom  the  check  had  been  de- 
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Urerad  lo  part  paymsnt  of  the  Jobiison  note, 
brought  this  suit  to  recover  the  amoant 
Judgment  waa  ordered  agahut  defendant, 
and  the  appeal  is  from  an  order  denying  the 
motion  for  a  new  trlaL 

It  was  found  by  the  court  below  that  Caasl- 
day  sold  and  transferred  the  check  to  plain- 
tiff for  a  good  and  Taluable  consideration,  and 
that  the  plaintiff  was  a  purchaser  of  the  same 
for  value.  The  real  question  Is  whether  the 
representations  and  warranty  made  in  behalf 
of  Cassiday  can  be  ascribed -to  plaintiff,  and 
thus  render  the  check  subject  to  the  equltiee 
which  actually  existed  between  Gasslday  and 
defendant  The  sale  was  made  in  pursuance 
of  an  agreement  between  Cassiday,  mort- 
gagor, and  plaintiff,  mortgagee,  that  the  mort- 
gaged property  might  be  sold  and  the  pro- 
ceeds turned  over  to  the  latter.  The  sale  and 
application  of  the  proceeds  as  agreed  upon 
were  perfectly  proper,  if  the  parties  saw  fit 
to  make  such  an  agreement.  Its  legal  effect 
was  to  substitute  the  mortgagor,  Cassiday,  as 
the  agent  of  the  mortgagee,  to  do  exactly 
what  the  latter  had  a  right  to  do;  that  is, 
to  sell  the  mortgaged  property,  and  thus  de- 
vote It  to  the  payment  of  the  mortgage  debt 
It  was  really  a  sale  by  the  mortgagee,  and 
legally  was  precisely  as  if  the  mortgagee  had 
taken  possession  and  placed  a  third  pa:w>n  in 
charge,  as  agent  to  sell  the  property  and  ac- 
count for  the  proceeds.  Conkllng  v.  Shelly, 
28  N.  T.  363;  Brackett  v.  Harvey,  91  N,  Y. 
221;  Dayton  v.  Bark,  28  Kan.  421.  It  tol- 
lows  that  the  representations  and  warranty 
made  by  Casslday's  salesman  as  to  the  good 
quality  and  condition  of  the  meats  were 
binding  upon  the  plaintiff  mortgagee,  whose 
agent  he  was,  as  fully  as  if  it  had  itself  oytde 
the  sale,  with  the  same  representation!)  and 
warranty.  Under  the  clnrumstanees,  the 
plaintiff  was  not  and  could  not  have  been  a 
bona  flde  holder  of  the  check,  for  value,  with- 
out notice  of  the  existing  equities.  Its  effort 
to  collect  the  amount  in  question  is  simply  an 
'  attempt  to  adopt  a  part  of  the  acts  of  its 
agent  (the  sale  at  a  stipulated  price),  and  to 
repudiate  the  balance  (the  representations 
and  warranty  as  to  quality  and  condition). 
Order  reversed,  and  a  new  trial  granted. 


BEST  V.  KRET. 
(Supreme  Court  of  Mlnnpsota.    April  Id,  1901.) 
AOBNT— EVIDBNCB  OP  AUTHORITT— IND0R8HI- 

MENT  OF  CHECKS. 

1.  The  acts  and  conduct  of  an  agent  with 
Mference  to  Us  principal's  bnsineBa  constitute 
competent  evidence  to  establish,  by  implica- 
tion, authority  in  such  agent  to  perform  acts 
which  are  not  expressly  authorized,  without  re- 
gard to  knowiedge  thereof  bv  the  principal. 
Oolumbia  Mill  0>.  ▼.  National  Bank  of  Oom- 
merce,  53  N.  W.  1001,  02  Minn.  224,  followed. 

2.  The  agent  was  employed  for  the  express 

furpose  of  collecting  accounts  and  selling  goods. 
n  practice,  he  indorsed  checks  payable  to  the 
otder  of  b^  principal,  and  purchased  goods  for 
the  house.  Held,  the  evidence  as  to  such  course 
•t  sening  was  sufficient  to  sustain  the  conclu- 


sion that  the  agent  was  authoHsed  to  Indorse 
the  check  upon  which  this  action  is  founded. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Hascal  R.  BrlU,  Judge. 

Action  by  Edwin  C.  Best  doing  business 
as  B.  C.  Best  &  0>.,  against  Nicholas  Krey. 
Verdict  for  defaidaut  From  an  (vder  de- 
nying a  new  trial,  plaintiff  appeals.  Affirm- 
ed. 

C.  M.  Ferguson,  for  aiwellant  L.  J.  Dob- 
ner,  for  respondent 

LEWIS,  J.  AK>eUant,  Edwin  C.  Best  was 
engaged  in  the  commission  business  under 
the  name  (tf  E.  C.  Beet  &  Oo.,  at  Minneapolis, 
and  conducted  a  branch  house  in  St  Paul 
under  the  management  of  one  Tomllnson. 
AlMut  September  1,  1897,  he  employed  a  man 
by  the  name  of  Waynlck  for  the  express 
purpose  of  collecting  accoimts  and  selling 
goods  for  the  St  Paul  house.  On  the  9th  of 
October  following,  Waynlck  received  from 
one  Parshall  a  check  for  |139.2li,  payable  to 
the  (Hder  of  E.  C.  Best  &  Co.,  wlildi  ha  sold 
to  the  respondent  and  received  the  face  val- 
ue thereof  In  money,  but  failed  to  account 
for  it  to  his  principal.  This  action  is  bnnight 
by  the  principal  to  recover  the  amount  of  the 
check,  and,  the  trial  having  resulted  adverse- 
ly to  irialntiff,  an  aM>eal  was  taken  from  the 
order  of  the  court  denjring  a  motion  for  a 
new  trial.  There  are  but  two  questlona  re- 
quiring the  court's  attention:  Birst  the  rul- 
ing of  the  court  in  admitting  certain  testi- 
mony as  to  the  indorsement  and  coIlectl<Mi 
by  Waynlck  of  checks  payable  to  the  order 
ot  appellant;  second,  waa  there  any  evtd^ioe 
in  the  case  reasonably  tending  to  snppMt  the 
verdict? 

1.  It  being  conceded  that  at  the  time  Way- 
nick  was  employed  his  authority  was  ex- 
pressly limited  to  the  c<^lection  ot  accoonts 
and  the  sale  of  goods.  It  became  necessary  (or 
respondent  to  show  that,  at  the  time  be  In- 
dorsed the  check  for  (189.25  and  received  tbe 
money,  he  had  authority  so  to  do,  either  ex- 
press or  implied,  at  a  date  subsequent  to  his 
emt^oyment  In  order  to  establish  Bvt&b  au- 
thority, respondent  called  a  witness  by  whom 
he  showed  that  during  the  five  or  six  weeks 
Waynlck  was  in  appellant's  employ.  It  was 
his  habit  to  receive  checks  from  appellants 
customers,  made  payable  to  B.  C.  Best  &  Go. 
or  order.  Indorse  them,  receive  the  money 
thereon,  and  use  this  money  In  the  purchase 
of  goods  for  appellant's  benefit  It  waa  to 
this  testimony  that  appellant  objected,  upon 
the  ground  that  such  indorsement  and  ci^ee- 
tion  of  checks  1^  Waynlck  was  no  proof  of 
agency,  unless  knowledge  of  such  fact  had 
been  brought  home  to  his  principal.  The 
testimony  was  admitted  by  tbe  court  npon 
the  theory  that  It  was  not  necessary  to  show 
that  the  principal  had  express  knctwledge 
thereof.  This  ruling  was  Justified  by  the 
case  of  Columbia  BliU  Oo.  t.  National  Bsurk 


Mbm.) 


NOBTHWESTEBN  CKBAMEBT  CO.  y.  LANNIXG. 


sas 


of  Commerce,  B2  Minn.  224,  52  N.  W.  1061, 
where  It  Ig  held:  "On  tlie  quektlon  of  aa- 
thority  to  an  agent  of  a  business  concern,  the 
party  dealing  wltk  tbe  agent  may  prove  the 
course  and  manner  of  business  In  that  con- 
cern as  connected  with  aoch  ageot,  from 
wblch  actual  authority  might  be  implied,  al- 
tfaongh  the  party  so  dealing  with  the  agent 
did  not  know  of  snch  course  and  mannw  of 
bnatness  at  the  time."  Under  the  authority 
of  this  case,  it  was  proper  to  show  the  man- 
ner In  which  the  agent  was  conducting  ap- 
pellant's business,  as  bearing  upon  the  ques- 
tion of  hla  authority,  and  the  evidence  was 
properly  recelred. 

2.  It  Is  urged  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict,  for  the  reai- 
8on  that  there  was  not  shown  any  authority 
In  Waynlck,  because  he  was  not  expressly 
authorised  to  ezerclae  any  other  powers  than 
those  of  a  collector  of  accounts  and  a  seller 
of  goods.  Conceding  that  In  the  first  in- 
atance  such  authority  had  not  been  expressly 
conferred  upon  him,  ft  appears  from  the  reo- 
.  ord  that  Waynlck  upon  the  very  first  day  of 
his  employment  received  a  check  payable  to 
the  order  of  his  principal.  Indorsed  It  In  his 
name,  received  the  money  thereon,  and  used 
It  In  the  purchase  of  goods  toe  his  employer's 
benefit.  It  farther  appears  that  on  several 
different  occasions  he  Indorsed  similar  checks 
in  the  same  manner,  and  that  almost  daily 
he  appeared  on  the  market,  where  he  pur- 
chased, as  wdl  as  sold,  goods  for  the  house. 
It  also  appear*  that  five  or  six  checks  drawn 
by  appellant  to  the  order  of  Tomlinson,  man- 
ager of  the  St.  Paul  house,  were  Indorsed  by 
Waynlck  by  writing  Tomllnson's  and  his 
own  name  on  the  back  thereof,  and  that 
these  checks  were  used  in  the  ordinary 
course  of  business.  The  trial  court  submit- 
ted to  the  Jury  the  question  whether  the  fact 
that  Waynlck  was  permitted  by  appellant  to 
conduct  his  business  under  such  methods 
and  for  such  a  length  of  time  was  sufficient 
to  warrant  a  conclusion  that  he  was  author- 
ized by  appellant  to  Indorse  the  check  upon 
which  this  action  is  based.  It  must  be  ob- 
served that  the  ultimate  fact  submitted  to 
the  Jury  was  not  whether  the  agent  had  ap- 
parent, but  actual,  authority  to  Indorse  the 
check.  We  think  that  question  was  properly 
submitted,  and  that  the  evidence  reasonably 
tends  to  support  the  conclusion  that  Way- 
nlck had  such  authority.  It  was  not  neces- 
sary for  respondent  to  show  that  appellant 
gave  express  or  actual  authority  to  the  agent 
to  Indorse  checks.  It  is  sufitclent  If  it  ap- 
pears that  In  the  course  of  the  principal's 
business  his  agent  Indorsed  checks  under 
snch  circumstances  and  for  so  long  a  period 
HB  to  Justify  the  inference  that  he  had  been 
given  such  authority.  In  other  words,  was 
the  conduct  of  the  agent  with  reference  to 
the  business  sufficient  to  establish  by  impli- 
cation that  such  authority  waa  given,  not- 
withstanding the  direct  testimony  of  the 
prlndial  to  the  contrary!   We  ttilnk  the  evi- 


dence is  sufficient  to  sopport  the  conclusloa 
of  the  Jury  upon  that  question.  Older  af- 
firmed. 


NOBTHWESTEBN  QRBAJUBRY  CO..  OF 

SACRED  HBABT,  v.  LANNING. 

(Supreme  Court  of  Minnesota.    April  19, 1901.) 

PAROL  BVIDBiNCB— 8T0CK  SUBSCRIPTION— 

COKSIDERATION. 

1.  Parol  testimony  ia  admissible  to  show  the 
actual  consideration,  or  want  or  failure  of  con- 
sideration, for  a  written  promise  to  pay  money. 

2.  Held,  that  there  was  no  consideration  for 
the  execution  and  delivery  of  the  promise  ia 
question  in  this  case. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Renville  coun- 
ty;  Gorham  Powers,  Judge. 

Action  by  the  Northwestern  Cteamery 
Company,  of  Sacred  Heart,  against  Syver  S. 
Lonnlng.  Verdict  for  defendant  From  an 
•rder  denying  a  new  trial,  plaintiff  appeala. 
Afllrmed. 

Erlck  L.  Wlnje,  for  appellant  G.  T.  Ohrla- 
tlanson,  for  respondent 

COIXINB,  3.  This  was  an  action  btonj^ 
to  recover  upon  a  simple  agreement,  in  tha 
following  words  and  flgriuea,  namely:  "Sa- 
cred Heart,  Mian.,  June  16,  1804.  126.00. 
'On  or  before  the  first  day  of  November,  1894, 
I  promise  to  pay  to  the  Northwestern  Gkream- 
ery  Company,  of  Sacred  Heart,  the  sum  of 
twenty  dollars,  payable  to  the  treasurer  of 
said  association,  with  Interest  after  maturity 
at  the  rate  of  ten  per  cent,  per  annum.  Sy- 
ver S.  Lannlng."  The  defense  waa  want  or 
fallare  of  consideration.  It  appeared  from 
the  testimony  that  the  consideration  for  the 
agreement  was  a  promise  on  the  part  at  the 
plaintiff  payee,  a  proposed  corporation,  ref- 
resented  by  its  solicitor  for  stock  aubscrlp- 
tlons,  to  establish  a  skimming  station  out- 
side of  the  village  of  Sacred  Heart  where  Its 
creamery  was  to  be  built  and  near  to  de- 
fendant's farm;  and  also  to  Issue  to  the  de- 
fendant a  certificate  for  one  share  of  the 
corporate  stock  of  the  denomination  and 
value  ot  $20.  The  court  found  the  fact  to  be 
in  accordance  with  this  testimony,  and  also 
that  there  had  been  an  attempt  to  Inoorpo- 
rate,  but  that  there  was  no  incorporation  In 
fact;  that  there  had  never  been  any  capital 
stock:  and  that,  while  a  creamery  had  been 
built  and  operated  at  the  village,  no  skim- 
ming station  had  been  established  or  operat- 
ed outside  of  the  village,  as  agreed  upon  by 
and  between  the  defendant  and  the  pjaln- 
tiffs  solicitor  or  representative,  to  whom  the 
agreement  waa  delivered.  The  ooodualon 
of  the  court  was  that  the  plaintiff  was  not 
entitled  to  recover,  because  there  waa  no  con- 
sideration for  the  promise.  The  appeal  fs 
from  an  order  denying  plaintiff's  motion  for 
a  new  trial.    It  must  be  affirmed. 

1.  A  consideration  therefor  was  necessary 
Ut  give  validity  to  the  acre^nent,  and  It  was 
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established  by  the  testimony,  and  in  sub- 
stance found  by  the  court,  that  there  was  an 
entire  want  or  failure  at  consideration  in 
this  instance  for  the  reasons  given.  No  out- 
side skimming  station  had  been  established, 
and  no  share  of  stock  had  been  Issued  to 
defendant.  It  Is  well  established  that  parol 
testimony  is  admissible  to  show  the  consid- 
eration for  a  written  agreement,  as  well  as 
to  show  want  or  failure  of  consideration. 
Such  testimony  does  not  tend  to  vary,  alter, 
or  modify  the  conditions  of  a  written  prom- 
ise to  pay.  The  consideration  for  this  iiar- 
ticular  promise  was  not  d^endant's  subscrip- 
tion for  stock  shares,  for  he  incurred  no  obli- 
gation in  this  resi>ect  He  did  not  subscribe, 
and  therefore  it  is  not  a  case  where  unau- 
thorized oral  promises  have  been  made  to  a 
subscriber  for  stock  shares.  If  It  was.  Ma- 
chine Co.  y.  Davis,  40  Minn.  110,  41  N.  W. 
1026k  8  L.  R.  A.  788,  would  be  In  point 

2.  The  defendant  did  not  waive  his  de- 
fense by  being  present  at  some  of  the  meet- 
ings and  taking  part  therein  for  two  reasons; 
First,  he  was  not  a  subscriber  for  stock 
shares;  second,  the  meetings  in  question  at- 
tended by  him  were  those  In  which  the  loca- 
tion ot  tiie  skimming  station  mentioned  was 
being  considered.  The  defendant  attended 
to  secure  the  location  outside  the  village,  as 
had  been  promised,  and  not  for  general  pur- 
poses.   Order  affirmed.  • 


ALDEN  v.  0HRI8TIAN80N. 
(Sapieme  Ooart  ot  Minnesota.    April  17,  1901.) 

INSURANCS-AOJOSTUBNT  OF  LOSS-RBFBaBBS 

-COMPENSATION— LIABILITT  OS    PAR- 

TIBS-COUNTBRCLAIH. 

1.  The  referees,  provided  for  in  chapter  175, 
Laws  1893,  selected  to  adjust  loss  by  fire  un- 
der the  standard  policy,  are  not  official  referees, 
and  their  f«eg  are  not  regulated  by  section 
6572,  Gen.  St.  1894. 

2.  The  agreement  between  the  insured  and 
insurers  for  submiggion  to  referees  of  the 
amount  of  loss  by  fire  under  the  standard  pol- 
icy failed  to  state  what  compensation  such 
referees  should  receive.  Held,  tliere  was  an  im- 
plied agreement  that  each  party  to  the  contract 
should  compensate  the  referees  for  <me-balf 
the  amount  of  the  reasonable  value  of  such 
services. 

8.  In  an  action  against  the  insured  for  one- 
half  ot  the  value  of  such  services,  hdd,  the 
fact  that  the  insurers  settled  with  the  referee 
for  an  amount  in  excess  of  one-half  of  the  rea- 
sonable value  of  such  services  was  immaterial; 
such  settlement  bein?  authorissed  by  sections 
6167-5170,  Gen.  St.  1894.  « 

4.  A  counterclaim  which  charges  such  ref- 
eree, in  general  terms,  with  fraud  and  miscon- 
duct, without  specifying  particular  acts,  does 
not  state  a  canse  of  action. 

(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Minneapo- 
lis, Henepin  county;  W.  A.  Kerr,  Judge. 

A'nlon  by  W.  A.  Alden  against  Lina  Chrls- 
tlanttm.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defeodaat  appeals. 
Affirmed. 


Henry  J.  Ojertsen,  for  appellant  Benton 
&  Molyneaux,  for  respondent 

LEWIS,  J.  The  appellant  held  policies  of 
Insurance,  of  the  standard  form  under  the 
laws  of  Minnesota,  on  a  certain  stock  of 
goods  in  the  city  of  Minneapolis.  By  an 
agreement  between  the  appellant  and  the  ra- 
rious  Insurance  companies,  respondcmt  in 
connection  with  two  other  iiartles,  waa  se- 
lected as  an  arbitrator  to  adjust  tbe  loss. 
This  agreement  provided  that  the  arbitrators 
should  estimate  and  finally  determine  the 
amount  of  the  loss  and  damage  on  account 
of  the  fire,  and  that  the  amount  so  found 
should  be  conclusive  upon  the  parties  to  tbe 
agreement  No  provision  was  made  in  the 
contract  for. compensation  of  the  arbitrators. 
This  action  was  brought  by  respondent  to  re- 
cover tvom  appellant  the  value  of  his  serv- 
ices, alleged  to  have  been  for  21  days,  at  the 
reasonable  value  of  $25  per  day.  Tlie  appel- 
lant contended  that  the  referee's  compensa- 
tion was  fixed  by  the  statute  at  $5  per  day, 
and  set  up  a  counterclaim  resting  upon  the 
ground  that  appellant  had  been  put  to  an  ex- 
pense of  $500  by  reason  of  the  wlllfnl  and 
negligent  conduct  of  respondent  while  acting 
as  such  referee.  The  trial  resulted  In  a  ver- 
dict of  $114.80  for  the  respondent  Appel- 
lant appealed  from  an  order  refusing  a  mo- 
tion for  a  new  trlaL 

1.  Section  6572,  Gen.  St  1884,  reads  as  fol- 
lows: "The  fees  of  referees  are  $5  to  each 
for  every  day  spent  In  tbe  business  of  refer- 
ence, but  the  parties  may  agree,  in  writing, 
upon  any  other  rate  of  compensation,  and 
thereupon  such  rate  shall  be  allowed."  This 
section  is  a  part  of  chapter  70  of  the  General 
Statutea  and  has  reference  only  to  official 
referees;  that  is,  to  referees  who  may  tie 
appointed  by  the  court  In  respect  to  any  ac- 
tion or  matter  pending  before  it  or  in  refer- 
ence to  which  the  court  has  Jurisdiction  for 
that  purpose.  That  section  does  not  apply  to 
the  provisions  of  chapter  171,  Laws  1885. 
The  latter  provision  has  reference  only  to 
the  selection  of  arbitrators  or  referees  in  the 
case  of  loss  under  the  standard  policy,  niion 
failure  of  the  parties  to  agree  as  to  tbe 
amoimt  of  such  loss.  Only  the  method  of 
selection  is  provided  for,  and  the  personality 
of  referees  is  left  entirely  to  the  discretion 
of  the  parties. interested.  The  value  of  aenr- 
ices  of  referees  so  selected  would  not  In  the 
contemplation  of  the  parties,  be  covered  by 
the  General  Statutes  referred  to;  and  the 
fact  that  no  compensation  is  mentioned  in 
the  agreement  between  tfie  parties  to  tbla 
case  is  not  sufficient  to  gfve  rise  to  the  In- 
ference that  it  was  the  intention  of  tbe  par- 
ties that  the  referee's  compensation  should 
be  regulated  by  the  amonnt  provided  for  of- 
ficial referees. 

2.  It  appeared  in  the  course  of  the  trial 
that  tbe  plaintiff  had  been  paid  by  the  in- 
surance companies  an  amount  equal  to  one- 
half  of  his  compensation  at  the  rate  of  $26 
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per  day.  The  court  charged  the  Jury  that, 
though  the  plaintiff  had  received  $12.50  per 
day  from  the  Insurance  companies,  that  fact 
did  not  militate  against  his  right  to  recover 
from  appellant  the  other  half  of  the  reason- 
able value  of  hlB  entire  services.  Appellant 
takes  exception  to  that  charge,  and  contends 
that.  If  the  respondent  has  already  received 
from  the  Insurance  companies  the  sum  of 
f  12.60  per  day  for  the  time  actually  employ- 
ed, the  Jury  had  a  right  to  take  into  con- 
sideration that  fact  in  estimating  whether  or 
not  there  was  anything  remaining  due  him 
from  the  ap];>eUant.  In  other  words,  the 
prcqiKJSitlon  Is  that  If  It  appeared  that  the  re- 
spondent's entire  services  were  not  worth 
any  more  than  the  sum  of  $12.00  per  day,  and 
be  had  already  received  that  amount  from 
the  other  partlea  to  the  agreement,  then  the 
appellant  ought  not  to  be  called  upon  to  pay 
anytblng  more.  There  is  no  claim  that  the 
insurance  companies  Intend  to  pay  any  more 
than  one-half  of  the  whole  amount,  and  we 
think  the  court  properly  Instructed  the  Jury 
upon  this  point.  The  agreement  was  a  Joint 
one  as  between  the  appellant  and  the  insur- 
ance companies.  Each  party  was  required 
to  pay  one-half  of  the  reasonable  value  of  re- 
spondent's services.  If  the  Insurance  compa- 
nies chose  to  pay  their  proportion  of  the 
amount  demanded  by  respondent,  at  the  rate 
of  $26  per  day,  that  fact  would  In  no  way 
tend  to  relieve  appellant  from  complying 
with  her  part  of  the  agreement.  The  obliga- 
tion being  a  Joint  one,  under  the  provisions 
of  sections  S167-C169,  Gen.  8t  1894,  respond- 
ent had  a  right  to  settle  with  the  other  i>ar- 
ties  to  the  agreement  and  discharge  them 
from  any  further  liability;  and  the  effect 
would  be  the  same  whatever  the  amount  i>ald 
may  have  been,— whether  In  excess  of  or  less 
than  the  actual  reasonable  value  of  such 
services. 

&.  Bxceptlon  was  taken  to  the  ruling  of  the 
court  in  refusing  the  testimony  of  Mr.  Ohrls- 
tianson  upon  the  ground  that  he  had  not  been 
Iiroperly  qualified  as  an  expert  This  is  a 
matter  resting  In  the  sound  discretion  of  the 
trial  court,  and  such  discretion  was  not  abus- 
ed. The  witness  was  not  shown  to  be  fa- 
miliar with  that  class  of  work,  and  it  ap- 
peared he  had  never  had  any  special  traln- 
lag  or  experience  which  would  qualify  him 
to  estimate  the  value  of  such  property  on- 
der  such  conditions. 

4.  The  counterclaim  was  properly  excluded 
from  the  consideration  of  the  Jury  for  the 
reason  that  there  was  no  cause  of  action 
pleaded.  The  allegation  in  the  complaint  in 
this  respect  is  as  follows:  "That  the  idain- 
tlfl  while  acting  as  such  referee  was  guilty 
of  partiality  and  corruption,  and  was  also 
guilty  of  misconduct  In  refusing  to  hear  evi- 
dence pertinent  and  material  to  the  contro- 
rersy,  and  in  hearing,  without  the  knowl- 
edge or  consent  of  this  defendant,  unsworn 
statements  pertaining  to  the  matter  of  said 
reference,  from  third  parties  hostile  to  this 


plalntlft."  Then  follows  an  allegation  that, 
because  of  such  willful  misconduct  of  re- 
spondent as  such  referee,  appellant  was  dam- 
aged in  the  sum  of  $500  in  securing  the  at- 
tendance of  witnesses  which  were  not  called 
or  used  by  the  board  of  arbitrators.  It  Is 
sufficient  to  say  that  these  allegations  are  In- 
complete, In  that  they  do  not  specifically 
charge  the  special  and  direct  acts  of  respond- 
ent to  indicate  partiality  and  corrupt  con- 
duct While  we  have  no  doubt  that  an  arbi- 
trator or  referee  In  such  matters  may  make 
himself  liable  by  reason  of  misconduct  and 
fraud,  yet  It  is  necessary  to  specify  partlcn- 
larly  wherein  those  acts  consist.  The  count- 
erclaim, as  pleaded,  does  not  Inform  the  re- 
spondent what  witnesses  were  sent  for,  or 
upon  what  subject  they  were  to  testify,  or  la 
what  respect  those  subjects  were  materlaL 
Rand  V.  Com'rs,  50  Minn.  391,  52  N.  W.  901. 
Order  affirmed. 


SLATER  V.  OLSON. 
(Supreme  Court  of  Minnesota.    April  19,  1901.) 

PLKADINO— COMPLAINT— SUFFICIENCY    ON 
APPEAL. 
Oomplalnt    construed,    and    Md,    thou^ 
flagrantly  indefinite  and  uncertain,  to  state  a 
cause  of  action,  within  the  rule  laid  down  in 
Smith  V.  Dennett,  16  Minn.  81  (GU.  69),  and 
subsequent  cases. 
(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Minneapo- 
lis; W.  A.  Kerr,  Judge.. 

Action  by  Margaret  B.  Slater  against 
Thomas  Olson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

George  R.  RobinsiHi,  for  appellant  Ever- 
ett Moon,  for  respondent 

BROWN,  J.  This  action  was  brought  in 
the  municipal  court  of  Minneapolis  to  recover 
the  sum  of  $46,  alleged  to  have  been  paid  to 
defendant  by  plaintlll  to  be  applied  by  de- 
fendant to  release  a  lien  upon  plaintifl's  prop- 
erty. Defendant  did  not  appear,  and  default 
Judgment  was  entered  against  bim.  Subse- 
quent to  the  entry  of  the  Judgment  defendant 
appeared  generally  and  moved  the  court  to 
vacate  the  Judgment  and  for  leave  to  an- 
swer and  defend  in  the  action.  The  motion 
was  denied,  and  defendant  appealed  from  the 
judgment  The  assignments  of  error  do  not 
challenge  the  order  denying  the  motion,  but 
present  only  the  questions  (1)  whether  the 
complaint  states  a  cause  ot  action;  (2) 
whether  the  Judgment  is  void  because  entered 
by  the  derk  wlthoot  application  to  or  order 
of  the  court;  and  (8)  whether  the  proof  of 
service  of  the  summons  was  sufficient  to  con- 
fer Jurisdiction  to  enter  the  Judgment  There 
is  nothing  of  substance  In  tne  last  two  prop- 
oeltiona  Defendant  waived  all  defects  in 
the  manner  of  the  service  of  the  summons, 
and  all  defects  in  the  proof  of  such  service, 
by  his  general  appearance  in  the  actlMi.  And 
the  entry  of  the  Judgment  by  the  clerk  with- 
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out  an  order  of  .tbe  court,  If  an  order  was 
neccBsary,  was,  at  most,  an  Irregularity,  and 
not  fatal  to  the  Judgment.  Hersey  v.  Walsh, 
88  Minn.  S21,  38  N.  W.  618.  Neither  of  these 
aOeged  defects  was  called  to  tire  attention 
of  the  court  below  by  proper  motion.  The 
objection  to  the  complaint  Is  that  It  failed  to 
state  facts  aufflcieut  to  constitute  a  cause 
of  action.  This  point  was  not  made  to  tbe 
court  below,  and  tbe  objection  Is  raised  for 
the  first  time  In  this  court  Tbe  rule  Is  thor- 
oughly well  settled  in  tbte  state  that,  where 
tbe  sufficiency  of  a  pleading  Is  first  ques- 
ticmed  on  appeal  to  the  supreme  court,  the 
pleading  will  be  sustained,  if  by  any  reason- 
able Inference  or  Intendment  a  caiise  of  ac- 
tion or  defense  can  be  spelled  out  of  the  mat- 
ters pleaded.  Stalth  v.  Dennett,  15  Minn.  81 
(OIL  06);  Solomon  y.  Vinson,  81  Minn.  205, 
17  N.  TV.  340;  Dorr  v.  McDonald,  48  Minn. 
458,  46  N.  W.  864.  Tbe  complaint  Is  as  fol- 
lows: "Plalntlfr,  for  complaint,  alleges  that 
In  tbe  month  of  March,  1891,  plaintiff  paid  to 
defendant,  and  defendant  received  from 
plalntltC  to  the  use  of  this  plaintiff,  and  for 
application  In  payment  for  paint  and  other 
materials,  to  the  use  of  plaintiff,  for  release 
from  a  lien,  the  sum  of  forty-five  dollars; 
that  said  money  was  the  property  of  plain- 
tiff, and  was  never  applied,  by  defendant  to 
anr  iise  of  plaintiff."  A  majority  of  tbe 
court  are  of  tbe  opinion  that,  though  fla- 
grantly indefinite  and  uncertain,  tbe  com- 
plaint may  be  sustained,  wltbln  the  rule 
above  stated,  as  stating  a  cause  of  action  for 
money  had  and  received.    Judgment  affirmed. 


CHRISTIANSON  t.  NORTHWESTERN 
COMPO-BOARD  CO. 

(SapMme  Oonrt  of  Minuesotja.    April  19,  1901.) 

INJURT    TO    mtPLOYft— DANaBROUS    UAOHIN- 
KRY— FAILURE  TO  GUARD. 

1.  Section  2248,  Gen.  St.  1894,  requires  that 
afi  dan^roas  machinery  in  any  factory,  mill,  or 
shop  be  80  gnarded,  if  practicable,  as  to  pro- 
tect the  workmen  or  employes,  whether  actual- 
ly engaged  in  operating  the  machinery  or  in  tlie 
discharge  of  any  of  their  duties,  from  liability 
to  injury  therefrom. 

2.  If  the  person  charged  with  the  duty  of  so 
guarding  such  machinery  omits  to  do  so,  he  is 
chargeable  with  negligence,  and  liable  to' any 
employs  injured  thereby,  although  he  could  not 
have  reasonably  anticipated  injury  in  the  pre- 
cise wi^  it  actually  occurred. 

3.  Evidpnce  considered,  and  held  that  it  sus- 
tains the  finding  of  the  jury  to  the  effect  that 
the  defendant  was  negligent  in  the  premises, 
that  the  plaintiff  was  not.  nor  did  he  assume 
the  haiard  which  caused  his  injury. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Hennepin  coun- 
ty; J.  F.  Mc€lee,  Jndge. 

Action  by  Christian  O.  Obrtstlanson  against 
the  Northwestern  Compo-Board  Company. 
Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial  on  remission  of  excessive 
damages  by  plalstUt,  defendant  appeals. 
Affirmed. 


Morton  Barrows,  for  appellant.  EL  F. 
Hilton,  for  respondent. 

START,  0.  J.  Thomas  Cbrlstiaiison,  a 
minor  of  the  age  of  19  yean,  for  whose  ben- 
efit this  action  is  brought,  and  who  will  b« 
designated  hereafter  as  the  plalntiCt,  was 
on  April  2,  1900,  Injured  by  coming  In  con- 
tact with  a  revolving  circular  saw  In  tbe 
defendant's  factory.  This  action  was  brought 
to  recover  damages  for  such  Injuries  on  the 
ground  of  the  defendant's  negligence.  Tbe 
trial  thereof  resulted  In  a  verdict  for  tbe 
plaintiff  for  94,000.  Tha«npon  tbe  defend- 
ant made  a  motion  for  judgment  notwith- 
standing the  verdict,  or  for  a  new  trial. 
The  trial  court  made  its  order  denying  the 
motion  for  judgment,  but  granting  a  new 
trial,  unless  the  plaintiff  conseated  to  a  re- 
duction of  tbe  verdict  to  92,500.  Tbe  de- 
fendant appealed  from  the  order,  and  Ha  con- 
tention here  is  that  tbe  evidence  fails  to  es- 
tablish any  negligence  on  its  part  caastng 
the  injury  complained  of,  but  that  It  does 
coaclnslvely  appear  tb««from  that  tbe  plain- 
tiff was  guilty  of  contritnitory  negUgemce, 
and  that  he  assumed  tbe  risk  of  iqjurr  by 
the  saw.  There  is  no  substantial  conflict  in 
the  evidence,  asd  it  tends  to  establish  ttese 
facts:  The  defendant  makes  in  its  factory 
at  Minneapolis  a  composite  board,  the  cen- 
ter of  which  is  made  of  slats  glued  together. 
Tbe  slats  are  packed  in  bimdles  and  trays, 
and  sent  to  the  slat  room  to  be  cut  in  equal 
lengths.  For  thla  p«rpose  there  are  two 
saws  in  the  room,— a  large  circular  saw, 
known  as  the  "bundle  saw";  and  sts  feet 
therefrom  a  smaller  one,  known  as  the  "tray 
saw."  Between  tbe  two  there  is  a  waste 
box  80  inches  high  and  some  22%  Inches 
from  Its  front  side  to  the  smaller  saw,  known 
as  the  "h<^,"  which  Is  for  the  purpose  of 
receiving  the  waste  from  both  saws.  Tbe 
plaintiff  was  employed  to  operate  tbe  lat^ger 
saw,'  and  bad  been  so  employed  for  tkree 
days  when  he  was  Injured.  At  that  time. 
In  tbe  line  of  bis  duty,  he  gathered  up  some 
waste  In  bis  hands,  and  stepped  sround  In 
front  of  tbe  bog,  and  was  in  ttte  act  of 
throwing  the  waste  Into  It,  when  be  lost 
bis  balance,  fell  forward,  striking;  Us  lett 
arm  against  tbe  smaller,  or  tray,  saw,  wUcb 
was  then  practically  unguarded,  wbereby  he 
received  serious  personal  Injuries.  Tlie 
plaintiff  then  knew  the  location  of  tbe  trsy 
saw,  and  that  it  was  tbns  unguarded,  as  he 
bad  previously  (^>erated  it  for  some  tliree 
hours  In  the  aggregate.  It  would  have  been 
practicable  for  tbe  defendant  to  taa.v«  so 
guarded  tbe  saw  as  to  have  prevented  tbe 
accident.  Other  than  this  there  was  no  de- 
fect In  the  machinery,  or  tbe  room,  or  any 
of  the  appliances  therein.  Tbe  evidesoe  al- 
so tended  to  show  some  other  minor  facts: 
among  others,  that  another  employe,  a  few 
days  before  tbe  plaintiff  was  bnrt,  was  in- 
jured while  putting-  wxste  into  tbe  box  by 
his  elbow  being  hdt  by  a  passing  employe, 
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whereby  his  hand  was  forced  agalnat  the 
tray  uw,  and  his  fingers  cnt. 

1.  The  first  question  to  be  determined  la 
whether  Hiese  faets  reasonably  Justify  the 
inference  that  the  defendant  was  guilty 
of  negligence  in  not  guarding  the  saw,  as 
required  by  the  statute,  which,  so  far  as 
here  material,  proTldes  that:  "All  saws 
•  •  •  in  any  factory,  mill  or  work-shop 
shall  be  so  located  as  not  to  be  dangerous 
to  workmen  or  shall  be  as  far  as  praetlcable 
properiy  guarded,  fenced  or  otherwise  pro- 
tected." Gen.  St.  18»4,  §  2248.  The  purpose 
of  this  statute  Is  obrious.  It  was  Intended 
to  protect  from  personal  injury  the  workmen 
or  employes  In  any  shop,  mill,  or  factory  by 
reason  of  dangerous  machinery  therein,  and 
it  must  be  so  construed  as  to  giro  eftect 
to  such  wise  and  humane  purpose.  Tredt 
▼.  Wheeler,  70  Minn.  1(J7,  T^  N.  W.  1062. 
Therefore  the  statute  must  be  and  is  con- 
strued as  requiring  that  such  machinery 
must  be  so  guarded,  if  practicable,  as  to 
protect  such  workmen,  whether  actually  op- 
erating tlie  machinery  or  engaged  in  the 
discharge  of  any  of  their  duties  in  the  fac- 
tory, mill,  or  shop  where  it  is  located,  from 
Habillty  to  injury  by  it..  If  the  person  char- 
ged with  the  duty  of  guarding  such  machin- 
ery omits  to  do  so,  he  is  chargeable  with  neg- 
ligence, and  liable  to  any  workman  or  em- 
pl»y6  injured  theTel>y,  although  be  could 
not  have  reasonably  anticipated  injury  in 
the  precise  way  it  actually  occurred.  Chris- 
tianson  ▼.  Bailway  Co.,  07  Minn.  04,  60  N. 
W.  640;  Keegan  v.  Railroad  Co.,  76  Minn. 
90,  78  N.  W.  965;  14  Harv.  Law  Kev.  377. 
The  evidence  is  amply  sufiBclent  to  bring 
tills  case  within  the  statute  as  we  have  con- 
strued it,  and  to  establish  negligence  on  the 
part  of  the  defendant  causing  the  injury 
complained  of.  It  tends  strongly  to  show 
that  the  defendant  neglected  its  statutory 
duty  to  guard  the  saw,  that  it  was  practica- 
ble to  do  so,  and  that  such  neglect  was  the 
proximate  cause  of  the  plaintifF's  injury. 

2.  The  next  question  is  whether  the  evi- 
dence conclnaively  shows  that  the  plaintiff 
was  guilty  of  negligence  contributing  to  his 
injury.  It  does  not  appear  very  clearly 
from  the  evidence  why  the  plaintiff  lost  bis 
balance,  resulting  in  bis  hand  coming  in 
contact  with  the  saw.  Ills  testimony  on  this 
point  was  as  follows:  "I  think  I  slipped  In 
doing  so  (that  is,  throwing  the  waste  down 
the  bog),  and  lost  my  balance  Just  enough 
so  as  to  lean  over  on  the  saw  and  get  hurt." 
This  leaves  the  question  of  his  contributory 
negligence  an  open  one,  as  to  wlilcb  reason- 
able men  certainly  might  differ.  Hence  it 
was  a  qnestlon  of  fact,  and  the  finding  of 
the  Jury  therecm  In  favor  of  the  plaintiff  can- 
not be  disturbed. 

8.  The  last  question  to  be  considered  is 
whether,  upon  the  evidence,  it  must  be  held 
as  a  matter  of  law  that  the  plaintiff  assumed 
the  hazards  Incident  to  the  unguarded  saw. 
He  knew  that  It  was  unguarded,  and.  if  he 


had  been  injured,  wbUe  operating  it,  it  would 
be  a  serious  question  whether  be  had  not 
assumed  the  risks  of  using  the  saw  ia  its 
then  condttlcm.  But  such  is  not  this  case, 
for  he  was  not  operating  the  saw  which  in- 
jured him,  but  the  bundle  saw;  and  he 
was  injured  while  in  the  discharge  of  his 
duties  connected  with  the  operation  of  tlie 
latter.  Now,  to  charge  him  with  the  as- 
sumption of  any  risks  incident  to  the  con- 
dition of  the  saw  which  injured  him,  it  is 
not  sufficient  that  he  knew  Its  condition,  un- 
less he  also  knew,  or  in  the  exercise  of  or- 
dinary prudence  ought  to  have  known  and 
appreciated,  the  risks  to  which  the  condition 
of  the  saw  exposed  him  in  doing  the  acts 
he  was  doing  when  injured.  WuotiUa  v. 
Lumber  Co.,  37  Minn.  163,  33  N.  W.  561. 
The  evidence  is  far  from  conclusive  that  the 
plaintiff  did  so  know  and  appreciate  the  risk 
of  Injury  from  the  unguarded  saw  in  doing 
the  acts  which  he  was  doing  when  injured. 
This  question,  as  well  as  the  others  we  have 
considered,  was  one  of  fact,  and  they  were 
all  fairly  and  clearly  submitted  to  the  jury, 
and  the  verdict  thereon  cannot  b«  disturbed. 
Order  affirmed. 


MANN  et  al.  v.  LAMB  et  al. 
(Supreme  Court  of  Minnesota.    April  19,  1801.) 

GONVERSIOK— STORAas    RHX^BIPT— LIABILITT 
OP  PURCHASER. 
Action  by  the  holder  of  a  storage  receipt 
for  wheat,  issued  by  a  warehouseman,  against 
the  purchaser  of  the  wheat   from  the   ware- 
houseman, for  its  conversion.    Elridence  consid- 
ered, and  held  that  it  sustains  the  findings  pf 
the  trial  court  to  the  effect  that  the  receipt 
holder  consented  to  such  sale  and  collected  the 
purchase  price  thereof,  and,  further,  that  the 
court  did  not  err  la  refusing  to  amend  its  find- 
ings in  this  respect 
(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Minne- 
apolis, Hennepin  county;  W.  A.  Kerr,  Judge. 

Action  by  R.  J.  Mann  and  others  against 
J.  D.  Lamb  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

F.  R.  Allen,  for  appellants.  Flannery  ft 
Cooke,  for  respondents. 

START,  0.  J.  This  iB  an  action  for  the 
conversion  of  a  car  load  of  wheat  Trial  by 
the  court  without  a  jury.  The  here  material 
facts,  as  found  by  the  trial  court,  briefiy 
stated  according  to  their  legal  effect,  are 
these:  .  The  defendants  are  commission  men 
at  the  city  of  Minneapolis,  and  plaintiffs  are 
bankers  at  the  village  of  Brownton;  and 
from  October  6,  1880,  to  July  following,  Her- 
man L.  Knebler  lived  in  the  village,  and 
owned  a  flat  warehouse  of  the  capacity  of 
5,000  bushels  of  grain,  located  in  the  same 
block  as  the  plaintiffs'  banking  office.  Dur- 
ing this  time  he  was  engaged  In  buying  and 
selling  grain  of  different  kinds,  and  storing 
it  in  his  warehouse^  and  shipping  it  out  on 
his  own  account.    While  he  oocaslonaUy  re- 
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celyed  Into  bis  warehoase  grain  belonging  to 
others,  and  held  It  for  them  for  a  few  days, 
yet  he  never  so  received  any  grain  except  for 
the  purpose  of  purchasing  it.  On  October  5, 
1899,  he  borrowed  of  the  plaintitTs  the  sum 
of  $2,500;  and  at  the  same  time,  as  security 
therefor,  he  delivered  to  them  a  warehouse 
receipt  which  recited  that  he  had  received 
from  them  5,000  bushels  of  wheat,  to  be  held 
in  store  for  them  in  his  warehouse,  to  be  de- 
livered to  them  on  the  return  of  the  receipt. 
He  then  had  In  his  warehouse  between  two 
and  three  thousand  bushels  of  wheat,  and  he 
has  paid  upon  the  loan  $1,750,  and  no  more.  On 
the  19th  of  July  he  loaded  a  car  on  the  tracks 
of  the  railway  company  with  wheat  from 
his  warehouse,  putting  therein  729  bushels, 
and  leaving  only  95  bushels  In  the  ware- 
house. The  railway  company  delivered  to 
him  a  bill  of  lading  in  the  usual  form  for  the 
wheat,  wherein  he  was  named  as  consignor, 
and  the  defendants  as  consig^nees.  He  de- 
livered the  bill  of  lading  to  the  plaintiffs,  and 
at  the  same  time  drew  a  sight  draft  upon 
defendants  against  the  wheat,  requesting 
them  to  pay  to  plaintiffs'  order  $500,  and 
delivered  the  same  to  them.  They  attached 
the  draft  to  the  bill  of  lading,  anQ  sent  them 
both,  properly  indorsed,  to  their  agent,  a 
bank  in  Minneapolis,  for  collection  and  de- 
livery. The  defendants  paid  to  plaintiffs' 
agent  $500,  and  received  from  It  the  bill  of 
lading  for  the  car  load  of  wheat  In  question, 
after  receiving  the  bill  of  lading,  and  by  rea- 
son thereof  they  were  enabled  to  and  did  re- 
ceive the  wheat  itself.  The  other  allega- 
tions of  fact  alleged  In  the  pleadings,  one  of 
which  was  that  Kuebler  was  a  public  ware- 
houseman, the  trial  court  found  were  not 
proven.  Jks  a  conclusion  of  law,  the  court 
directed  judgment  for  the  defendants  on  the 
merits.  Thereupon  the  plaintiffs  moved  the 
court  to  amend  its  findings  of  fact  so  as  to 
add  thereto  the  following:  "That  said  plain- 
tiffs had  no  knowledge  nor  information  as  to 
the  amount  of  wheat  in  said  Kuebler's  ware- 
house, and  did  not  know  that  the  said  ware- 
house receipt  held  by  them  covered  the 
wheat  In  said  bill  of  lading  at  the  time  of 
the  shipment  of  said  wheat,  nor  at  the  time 
of  the  receipt  of  said  bill  of  lading  by  them, 
nor  at  the  time  of  the  accounting  and  pay- 
ment by  them  to  said  Kuebler  for  said 
wheat"  The  motion  was  denied.  Judg- 
ment was  entered  as  directed,  from  which 
the  plaintiffs  appealed  to  this  court 

All  of  the  plaintiffs'  sufficient  and  material 
assignments  of  error  are  included  in  their 
second  alleged  error,  which  Is  to  the  effect 
that  the  trial  court  erred  in  refusing  to  add 
to  its  findings  of  fact  the  proposed  finding 
we  have  quoted,  and  In  their  fourth  assign- 
ment of  error,  which  is  to  the  effect  that  It 
was  error  to  find  that  Kuebler  was  not  a 
public  warehouseman.  It  Is  not  necessary 
to  consider  this  last  alleged  error.  If  It  be 
tme  that  the  court  did  not  err  in  refusing  to 
amend  Its  findings  as  requested.    The  find- 


ings of  fact  as  made  by  the  court  Justify 
prima  facie  the  conclusion  that  the  plaintifls 
consented  to  tiie  shipping  of  the  wheat  to 
the  defendants,  and  that  they,  in  legal  effect, 
delivered  It  to  the  defendants,  and  collected 
from  them  the  purchase  price  therefor.  It  is 
too  obvious  for  discussion  that,  if  the  court 
did  not  err  In  refusing  to  modify  its  findings 
as  requested,  its  conclusion  of  law  was  cor- 
rect. The  pivotal  question,  then,  on  this  ap- 
peal, is  whether  the  court  did  err  In  refusing 
to  so  modify  the  findings.  Unless  the  evi- 
dence conclusively  establishes  the  truth  of 
the  proposed  finding,  the  action  of  the  trial 
court  cannot  be  disturbed.  In  this  respect 
this  case  is  the  reverse  of  Herrick  v.  Barnes, 
78  Minn.  47!),  81  N.  W.  626,  reUed  upon  by 
the  plaintiffs.  In  that  case  the  trial  court 
dismissed  the  action  at  the  close  of  the  evi- 
dence without  making  findings  of  fact  This 
was  held  error,  because  the  evidence  did  not, 
as  a  matter  of  law,  require  a  finding  that 
the  plaintiffs  consented  to  the  sale  of  the 
wheat  But  in  this  case  the  court  did  pass 
on  the  evidence,  and  in  effect  found  against 
the  plaintiffs;  and  on  appeal  its  action  stands 
as  any  other  finding  of  the  court  and  can- 
not be  reversed  If  there  is  any  evidence  fali^ 
ly  sustaining  It  The  plaintiffs'  contention 
Is  that  the  evidence  Is  conclusive  that  they 
did  not  know  that  the  bill  of  lading  in  ques- 
tion represented  any  wheat  upon  which  they 
had  any  claim;  therefore  they  could  not  and 
did  not  consent  to  Its  shipment  and  sale.  If 
It  be  true  tliat  the  evidence  was  conclusive  in 
favor  of  the  plaintiffs,  the  trial  court  erred, 
otherwise  not  The  only  evidente  on  this 
question  was  that  of  the  cashier  of  the  plain- 
tiffs. His  testimony  was  as  follows:  "Q. 
At  the  time  you  received  that  draft  and  that 
bill  of  lading  which  Is  marked  'Defendants' 
Exhibit  I,'  did  you  know  for  what  wheat 
that  bill  of  lading  was  given?  A.  I  did  not 
Q.  And  this,  you  say,  was  done  in  due  ccmrse 
of  business?  A.  Yes,  sir.  Q.  You  had  done 
business  with  Mr.  Kuebler  In  the  same  way 
before?  A.  Yes,  sir.  Q.  Did  you  know  | 
how  much  wheat  Mr.  Kuebler  had  In  bis 
warehouse  at  the  time  when  you  gave  him 
credit  upon  this  draft?  A.  No,  sir.  Q.  Did 
you  know  how  much  wheat  he  had  in  his 
warehouse  at  the  time  when  you  received 
this  blU  of  lading.  Exhibit  IT  A.  No,  sir."  . 
On  bis  cross-examination  on  this  point  he 
testified  thus:  "Q.  You  know  the  warehouse 
that  Mr.  Kuebler  has  there,  do  you?  A.  Yes, 
sir.  Q.  A  'fiat  house,'  he  calls  it?  A.  Yes. 
Q.  And  you  know  he  onl;r  has  one  there  in 
that  town,  don't  you?  A.  Yes,  sir.  Q.  And 
you  know  any  wheat  he  ships  he  takes  out 
of  that  warehouse?  A.  Yes,  sir.  Q.  And 
you  knew  he  took  this  car  load  of  wheat  out 
of  that  warehouse,  didn't  you?  A.  Yes,  sir. 
Q.  And,  of  course,  you  knew  it 'was  coming 
to  I^amb,  McGregor  &  Co.,  consigned  to  them 
from  the  bill  of  lading?  A.  Yea,  sir." 
Tliere  is  no  evidence  or  claim  that  the  plain- 
tiffs did  nut  know  the  capacity  of  the  ware- 
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house,  or  that  they  ever  made  any  objection 
to  the  wheat  being  shipped  out  or  that  they 
crer  did  anything  to  ascertain  how  much 
-wheat  there  was  in  the  warehouse,  or  that 
Kuebler  ever  represented  to  them  that  suf- 
ficient remained  to  pay  their  claim.  On  the 
contrary,  it  may  be  fairly  inferred  from  the 
evidence  that  by  the  slightest  Investigation 
or  Inquiry  on  their  part  they  could  have 
learned  the  exact  facts.  The  capacity  of  the 
warehouse  was  only  5,000  bushels,  and  tbelr 
receipt  called  for  the  same  amount;  hence 
every  time  a  car  load  was  shipped  out  they 
bad  notice  that  wheat  upon  which  they 
claimed  a  lien  was  being  sold,  and  that  there 
was  not  enough  remaining  in  the  warehouse 
to  satisfy  their  receipt  True,  the  amount 
o£  their  claim  against  the  warehouseman 
had  been  decreased  by  payments;  but,  know- 
Itig  that  the  amount  of  wheat  in  the  ware- 
bouse  was  being  reduced  below  the  amount 
covered  by  their  receipt,  they  were,  as 
against  an  innocent  purchaser,  put  upon  In- 
quiry. The  exercise  of  the  slightest  care 
would  have  prevented  loss  to  themselves  or 
innocent  parties,  yet  so  far  as  appears 
from  the  evidence,  they  did  not  even  take 
the  trouble  of  asking  Kuebler  how  much 
grain  remained  In  the  warehouse  after  the 
car  load  represented  by  the  bill  of  lading 
had  been  taken  out  A  man  may  not  shut 
his  eyea,  close  his  ears,  and  keep  silent,  and 
be  heard  to  say  that  he  had  no  knowledge  of 
«  fact  when  he  had  knowledge  of  other 
facts  which,  if  heeded,  would  have  led  di- 
rectly to  knowledge  of  the  ultimate  fact  in 
question.  It  would  have  been  an  easy  mat- 
ter for  the  plaintiffs  to  have  advised  them- 
selves as  to  ^e  amount  of  grain  In  the  ware- 
hoase,  which  was  a  small  one  In  the  same 
block  as  their  office.  The  evidence  sustains 
the  findings  and  decision  of  the  trial  court 
Judgment  affirmed. 


PITTSBURO  PLATE-GLASS  00.  v.  818- 

TBBS  OP  THE  SOKROWFUL 

MOTHER  et  al. 

-<Snpr6me  Coart  of  Minnesota.    April  19,  1901.) 

MBCHANICS'     LIBNS— HATBRIALS    FURNISHKD 
SUBCONTRACTOR. 
Bvldence  considered,  and  held,  distingaish- 
Inar  Drug  Oo.  v.  Rowe,  69  N.  W.  468.  66  Minn. 
480,  that  it  sustains  the  findings  and  decision 
of  the  trial  court  to  the  effect  that  the  plain- 
tiff furnished  glass  to  a  snbcontractor,  not  to  a 
material  man,  for  the  erection  of  a  certain 
building,  and  is  entitled  to  a  lien  thereon. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court  Blue  Earth 
county;   Lorln  Cray,  Judge. 

Action  by  the  Pittsbnrg  Plate-OIass  Com- 
pany against  the  Sisters  of  the  Sorrowful 
Motber  and  others.  Judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for  new 
trial  the  Sisters  of  the  Sorrowful  Mother  ap- 
{teaL    Affirmed. 


C.  L.  Benedict  and  Arthur  Schaub,  for  ap- 
pellant   A.  E.  Clark,  for  respondent 

START,  a  J.  Action  to  enforce  a  me- 
chanic's lien.  The  facts  found  by  the  trial 
court,  so  far  as  material  to  this  appeal,  are 
substantially  these:  On  March  20,  1809,  the 
defendant  Schlngle  duly  Altered  into  a  con- 
tract in  writing  with  the  defendant  the  Sis- 
ters of  the  Sorrowful  Mother,  a  corporation, 
to  erect  and  complete  for  it  on  its  land,  de- 
scribed in  the  complaint  herein,  a  hospital 
building,  and  furnish  alt  necessary  materials 
and  labor  therefor.  This  contract  he  fully 
performed.  (That  after  the  20th  day  of 
March,  A.  D.  1899,  and  i^or  to  the  3d  day 
of  August  A.  T>.  1899,  the  defendant  Schln- 
gle entered  into  an  agreement  with  the  de- 
fendants ECleinschmldt  Bros.,  whereby  they 
agreed  with  him  to  make  and  furnish  to 
him  all  doors  and  windows  and  all  other 
mill  work  necessary  for  the  hospital  build- 
ing, and  so  agreed  to  be  furnished  by  him 
therefor,  and  to  furnish  and  manufacture 
all  window  sash,  and  furnish  and  set  Into 
the  sash  and  into  all  doors  all  necessary 
glass  to  furnish  and  complete  all  doors  and 
windows  in  the  hospital  building,  and  neces- 
sary to  the  entire  completl<m  of  same;  all 
of  which  material  was  called  and  termed 
"mill  work.")  Thereafter  the  defendants 
Kleinschmidt  Bros,  purchased  of  the  plain- 
tiff glass  at  the  agreed  price  of  $861.23,  to 
be  used  in  the  construction  of  the  hospital 
building,  and  in  the  windows  and  mill  work 
thereof,  as  provided  by  the  agreements  here- 
in referred  to.  All  of  the  glass  was  so  sold 
by  the  plaintiff  and  purchased  by  Kleln- 
Bchmidt  Bros,  to  be  used  in  the  construction 
of  the  hospital,  and  it  was  thereafter  actual- 
ly so  used,  except  a  part  thereof,  of  the  value 
of  $30.80.  The  plaintiffs  have  never  been 
paid  for  the  glass,  and  they  duly  made  and 
filed  a  lien  statement  therefor.  As  a  conclu- 
sion of  law  the  trial  court  directed  judgment 
against  Kleinschmidt  Bros.,  and  that  it  be 
made  a  specific  lien  on  the  hospital  building 
and  Its  site.  The  Sisters  of  the  Sorrowful 
Mother  appealed  from  an  order  denying  its 
motion  for  a  new  trial.  The  record  presents 
two  questions  for  our  consideration. 

1.  The  first  one  is  whether  the  finding  of 
fact  which  we  have  Inclosed  In  parentheses 
is  sustained  by  the  evidence.  The  appellant 
claims  that  there  was  no  evidence  to  sustain 
the  finding  to  the  effect  that  Kleinschmidt 
Bros,  agreed  with  Schingle  to  furnish  and 
manufacture  all  windows  and  doors  and  fur- 
nish and  set  all  glass  therein  for  the  hospital 
building.  The  evidence  tends  to  show  that 
Kleinschmidt  Bros,  were  carpenters  and 
builders,  and  also  operated  a  plant  for  the 
manufacture  of  sash  doors  and  other  mill 
work  to  fill  particular  contracts  as  they  se- 
cured them,  but  did  not  manufacture  any  of 
such  work  to  hold  for  sale  generally  in  the 
market.  They  did  not  keep  lumber,  or  glass, 
or  hardware  for  sale  generally.    One  of  the 
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iD«inben  of  the  firm  testUled  on  tfali  subject 
aa  follows:  "Q.  ITou  say  you  operated  a 
manufacturliig  plant  here  for  some  time  for 
ttw  atanufactore  of  saih  and  doors,  and  the 
Uk«  of  tliat.  Did' you  manufacture  sasli  and 
doors  and  other  mill  work  to  be  put  on  the 
ooarket  for  sale  generally,  or  did  you  manu- 
factoie  It  to  flU  particular  jobs?  A.  We  man- 
ofactored  it  to  fill  and  put  in  certain  Jobs 
that  we  got  at  the  time.  Q.  You  did  not 
manufacture  It  to  bold  it  on  hand?  ▲.  No, 
sir.  Q.  But  when  you  got  a  contract  you 
manufactured  for  that  particular  Job?  A. 
Yes,  sir.  Q.  And  that  was  the  extent  of 
your  manufacturing?  A.  Yes;  that  was  the 
extent  of  our  manufacturing."  He  also  tes- 
tified that  his  firm  agreed  with  Schingle  to 
furnish  all  the  mill  work,  including  doors 
and  windows,  with  the  glass  tiierein,  for  the 
hospital  building.  In  accordance  with  the 
plans  and  specifications  therefor.  There  was 
other  evidence  tending  to  show  that  they 
were,  to  a  limited  extent,  dealers  in  the  ar- 
ticles named;  but  upon  the  whole  evidence 
the  finding  of  the  trial  court  which  the  ap- 
pellant challenges  Is  fairly  sustained. 

2.  The  only  other  question  to  be  consid- 
ered is  whether  the  decision  of  the  trial 
court— that  ie,  its  coaclnslon  of  law— is  sus- 
tained by  tbe  findings  of  fact.  The  appellant 
contends  that;  when  read  in  connection  with 
tbe  undisputed  evidence,  the  only  legal  con- 
clusion that  can  be  drawn  from  the  findings 
Is  that  Klelnsehmidt  Bros,  were  simply  ma- 
terial men,  and  not  subcontractors;  hence 
the  plaintiff  Is  not  entitled  to  a  lien  on  the 
iMiapltal  building.  If  the  premises  are  true, 
the  condnsion  would  follow.  The  case  would 
then  fall  within  the  rule  laid  down  by  this 
court  In  tbe  cases  of  Drug  Oo.  v.  Rowe,  66 
Minn.  480,  ee  N.  W.  468,  and  Forman  t. 
St  Germain,  88  N.  W.  438.  But  the  prem- 
ises are  not  correct,  for  neither  the  find- 
ings of  fact  nor  the  evidence  Justifies  the  as- 
sumption that  the  firm  named  were  simply 
material  men.  On  the  contrary,  the  evidence 
Is  ample  to  sustain  the  conclusion  that  they 
were  not  general  dealers  In  or  general  manu- 
facturers of  mill  work,  but  only  manufac- 
tured to  fill  particular  contracts  which  they 
had  previously  entered  Into;  and  the  flndlggs 
•f  fact  are,  on  this  appeal,  conclusive  that 
they  agreed  with  the  original  contractor  to 
mannflBCtnre  and  furnish  all  window  sash, 
and  set  into  the  sash  and  doors  all  neces- 
sary glass,  to  complete  tbe  hospital  building 
according  to  the  plans  and  specifications, 
"nils  mill  work  was  connected  with  the  erec- 
tion of  the  btillding,  went  into  it,  and  was  a 
divisible  and  essential  part  thereof.  Just  as 
much  as  the  brick  work  or  the  plastering 
was.  The  Kteinschmldt  Brothers  agreed 
with  the  original  contractor  to  do  this  essen- 
tial part  of  the  whole  work;  therefore  they 
were  subcontractors,  and  not  merely  mate- 
llfl]  men.  This  clearly  distinguishes  the  case 
at  bar  from  Drug  Co.  v.  Rowe  and  For-, 
man  v.  St  Germain,  which  simply  bold  that 


the  sale  of  a  common  article  of  mendumdlai^ 
generally  kept  in  the  market,  to  a  porchascf 
who  is  neither  the  owner  of  the  building  nor 
a  contractor  w  subcontractor  of  the  owner, 
does  not  give  the  seller  a  right  to  a  lien  for 
the  material  so  sold.  But  where,  as  In  this 
case,  a  party  furnishes  materials  to  a  sub- 
contractor for  tbe  construction  of  a  building, 
he  is  entitled  to  a  Hen  thereon  for  tbe  rea- 
sonable value  thereof.  Gen.  St  18&4,  g  0229; 
Bmery  r.  Hartig,  eO  Minn.  54,  61  N.  W.  830. 
It  follows  that  tbe  decision  of  tbe  trial  court 
is  sustained  by  its  findings  of  tact  Order 
affirmed. 


STATE  ex  rel.  OLSON  et  al.  v.  BOARD  OF 

COM'RS  OF  RENVILLE  COUNTY  et  al. 
(Supreme  Court  of  Minnt^sota.    April  26,  1901.) 

CONSTITDTIONAL  IjAW— TTTLE  OP  ACT— 
BRIDOO— REBUILDING— MANDAMUS. 
Caiapter  271,  Laws  1889,  entitled  "An  act 
to  appropriate  money  to  aid  in  building  bridges 
and  draining  lands  in  certain  counties  of  tbe 
state,"  appropriated  money  for  the  building  of 
a  bridge  across  the  river  between  the  defend- 
ant counties,  and  provided  tliat  such  bridge 
when  bnilt  sfaonld  be  kept  in  good  condition  by 
the  counties.  The  bridge  was  built  pnraoant  to 
tbe  statute,  but  by  reason  of  wear  and  decay 
has  been  destroyed.    Held: 

1.  The  subject  of  the  act  is  ezpressed  in  its 
title,  and  it  is  constitutional. 

2.  The  duty  of  rebuilding  the  bridge  when 
destroyed  was  imposed  by  the  act  upon  the 
counties. 

3.  The  petition  in  this  case  states  facta  ao- 
thorising  the  iasnance  of  a  writ  of  mandamos  te 
compel  the  county  commissioners  of  the  re- 
spective counties  to  proceed  and  rebuild  llie 
bridge. 

(Syllabus  by  the  Court.l 

Appeal  from  district  court;  Renville  coun- 
ty; Gorham  Powers,  Judge. 

Application  by  the  state,  on  the  relation 
of  Thomas  Olson  and  others,  for  writ  of 
mandamus  against  the  board  of  commission- 
ers  of  Renville  county,  aitd  others.  From  an 
order  refusing  to  quash  the  writ  defendants 
appeal.    Afilrmed. 

A.  V.  Keike  and  Prank  Clague,  for  aK>el- 
lants.    Eric  L.  WInJe,  for  respondents. 

START,  a  J.  This  Is  an  appeal  by  th* 
board  of  county  commissioners  of  tbe  coun- 
ties of  Renville  and  Redwood,  respectively, 
from  the  orders  of  the  district  court  of  the 
county  of  Renville  refusing  to  quash  an  al- 
teruative  writ  of  mandamus,  and  granting  a 
peremptory  one,  requiring  them  to  rebuild 
the  bridge  therein  designated  across  tbe  Min- 
nesota river  between  the  two  counties.  The 
sole  question  here  to  be  decided  is  whether 
the  facts  alleged  in  the  petition  for  the  writ 
authorize  the  issuance  of  tbe  writ  Sndi 
facts,  so  far  as  here  material,  are  these: 
The  legislature  of  this  state,  in  the  year 
1889,  by  an  act  entitled  "An  act  to  aiipn- 
priate  money  to  aid  In  building  bridges  and 
dmining  lands  In  certain  counties  of  the 
state"  (Laws  1889,  c.  271,  tit  a  11),  appro- 
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prUted  11,000  tor  tibe  purpose  «C  ImUdlng  a 
brldga  acroBS  the  Minnesota  riyer  In  tbe 
oouatlee  at  Benrille  and  Redwood,  to  be  lo- 
cated and  constructed  nnder  tbe  Bnpervlsion 
and  direction  of  the  commissioners  named  In 
the  act.  This  statute  also  provided  that 
"the  said  bridge,  after  Its  completion,  shall 
be  kept  In  good  condition  by  the  counties 
in  ^hlch  the  same  shall  be  situated,  and 
shall  remain  a  free  bridge  forevte."  Section 
6,  Id.  Pursuant  to  the  statute,  the  bridge 
•WEB  located  at  a  iK>int  where  there  was  and 
Is  a  public  road  across  the  river,  and  built 
under  the  direction  of  such  commissioners, 
and  completed,  ready  for  public  travel,  July, 
1800.  The  bridge  was  thereafter  continuous- 
ly used  by  the  public  as  a  public  highway 
until  August,  1888,  when,  by  reason  of  wear 
and  decay,  it  collapsed,  and  was  utterly  de- 
stroyed. The  maintenance  of  this  bridge  Is 
necessary  for  ptblic  travel  and  convenlenca 
All  of  the  relators  lire  near  the  road  that 
leads  across  the  river  at  the  point  where 
the  bridge  was  located,  and  are  greatly  In- 
convenienced by  the  lack  of  the  bridge  at 
auch  place.  They  are  also  freehold  residents, 
legal  voters,  and  taxpayers  of  the  county  of 
RenvlHe.  The  board  of  county  commission- 
ers of  each  of  the  counties  has  neglected  to 
rebuild  the  bridge,  and  has  and  still  refuses 
ao  to  do,  or  to  take  any  steps  towards  the 
rebuilding  thereof,  although  there  is  now  and 
hafl  he&x  since  the  bridge  was  destroyed 
sufficient  money  belonging  to  the  road  and 
bridge  fund  in  the  ti-easury  of  each  of  the 
renntiee  unappropriated  and  available  for 
the  rebuilding  of  such  bridge. 

1.  The  appellants'  first  contention  1>  that 
■o  much  of  the  statute  providing  for  the 
building  of  the  bridge  as  Imposes  upon  the 
counties  the  duty  and  liability  of  keeping  the 
bridge  In  good  repair  is  unconstitutional,  be- 
cause not  expressed  in  the  title  of  the  act 
The  mandate  of  the  constitution  (section  27, 
art.  4),  that  "no  law  shall  embrace  more 
than  one  subject  which  shall  be  expressed  In 
its  title,"  has  been  often  considered  by  this 
court,  and  It  has  been  uniformly  held  that 
the  title  of  a  statute  is  sufficient  If  it  Is 
not  used  as  a  cloak  for  legislating  upon  dis- 
similar matters  in  the  same  act  and  the  sub- 
jects embodied  in  the  enacting  clause  are 
naturally  connected  with,  and  are  germane 
to,  the  general  subject  expressed  In  its  title; 
otherwise,  not  Winters  v.  City  of  Duluth 
(Minn.)  8i  N.  W.  788.  Tliere  Is  sometimes 
difficulty  in  determining  whether  the  several 
matters  embraced  In  a  statute  are  germane  to 
Its  title,  but  there  is  none  tn  this  case,  be- 
cause provisions  for  the  building  of  a  public 
bridge  and  imposing  the  duty  of  maintain- 
ing It  are  naturally  connected  with  the  sub- 
ject of  appropriating  money  to  aid  In  build- 
ing it  The  act  in  question  Is  not  unconsti- 
tutional. 

2.  The  next  contention  of  appellants  is 
that  the  rctjuirement  of  the  statute  that  "the 
said  bridge  after  its  completion  shall  be  kept 


in  good  oonditlon  by  the  counties  in  which 
the  same  shall  be  situated"  relates  only  t* 
the  particular  bridge  for  the  construction  of 
which  the  money  was  appropriated.  Or,  la 
other  words,  that  the  duty  imposed  upon  the 
oonnties  by  the  act  was  to  keep  the  bridge^ 
wbicJi  was  built  pursuant  to  the  ptovlalonB 
of  the  act  in  good  condition  only  so  long  as 
it  should  last  It  is  not  quite  clear  how. 
as  in  this  case,  a  bridge  which  collapsed 
by  reason  of  wear  and  decay  could  have 
been  kept  in  good  condition  as  kmg  as 
It  lasted.  It  is  evident  the  constmctlon 
sought  to  be  placed  upon  the  language  of  the 
statute  imposing  the  duty  to  keep  tbe  bridgs 
lu  good  condition  is  too  technical.  Manifest- 
ly, the  intention  of  the  statute  was  to  Im- 
pose upon  the  counties  the  duty  of  maintain- 
ing the  bridge  as  a  passageway  over  tbs 
river  in  a  safe  condition  of  repair  as  a  substan- 
tial and  continuing  part  of  the  public  high- 
way. This  duty  to  keep  the  bridge  in  repair 
includes  th«  duty  of  rebuilding  It  when^  for 
any  reason,  it  is  destroyed.  4  Ant  &  Eog. 
Snc.  Law,  940;  Howe  v.  Commissioners,  47 
Fa.  361;  State  v.  Board  of  Com'rs  of  Glbscm 
Co.,  SO  Ind.  478.  Therefore  it  was  and  is 
the  duty  of  the  counties  to  renew  the  bridge 
in  question. 

3.  Again,  It  Is  arged  that  the  petition  falls 
to  show  that  tiie  boards  of  county  commis- 
Eioners  of  the  respective  counties  have  suffi- 
cient means  or  funds  for  the  r^uildlng  of 
the  bridge.  The  allegation  of  the  petition 
in  this  req>ect  is  that  "there  is  now,  and  ever 
has  been,  since  said  bridge  was  destroyed, 
sufficient  money  belonging  to  the  road  and 
bridge  fund,  in  the  treasury  of  each  of  said 
counties,  unappropriated  and  available  for 
the  purpose  of  rebuilding  said  bridge."  The 
case  of  State  v.  Town  of  Somerset  44  Minn. 
549,  47  N.  W.  163,  Is  relied  on  by  appellants 
In  support  of  their  claim  that  the  allegations 
we  have  quoted  are  insufficient  That  was  a 
case  against  town  supervisors  to  compel  them 
to  rebuild  a  bridge,  and  the  allegation  of  the 
petition,  as  to  whether  they  had  sufflei«it 
available  funds  for  that  purpose,  as  stated 
In  the  opinion  and  which  was  the  basis  of 
the  decision,  was  this:  "It  only  appears 
t]|at  there  are  public  funds,  applicable  to  the 
repair  of  highways  and  bridges,  sufficient  to 
build  this  bridge.  This  is  not  enough.  It 
Is  not  to  be  presumed  that  no  other  high- 
ways need  be  repaired  or  constructed;  no 
other  bridges  to  be  built.  It  does  not  appear 
that  there  are  funds  sufficient  to  oonatmct 
this  bridge,  and  whatever  else  may,  in  the 
reasonable  Judgment  of  the  board,  be  need- 
ful on  the  town  highways."  It  is  to  be  ob- 
served that  the  allegation  of  the  petition  in 
the  case  we  are  considering  is  not  that  there 
are  sufficient  funds  applicable  to  the  repair 
of  highways  and  bridges  generally  to  re- 
build the  particular  bridge,  but  it  is  to  the 
effect  that  there  is  and  has  been  since  the 
bridge  was  destroyed  sufficient  money  in  tht 
treasury  of  the  respective  counties,   unap- 
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proprlated  and  available,  for  the  rebuilding 
of  Uie  particular  bridge  In  question.  Again, 
tbe  general  duty  is  laid  upon  the  town  super- 
Tlsors  to  care  for  and  keep  in  repair  all  roads 
and  bridges  within  the  limits  of  their  re- 
■pectiye  towns.  Gen.  St  ISM,  I  1775.  No 
■nch  general  and  absolute  duty  is  idaced 
upon  county  commissioners  (Gen.  St.  1864,  | 
1S46),  but  as  to  this  particular  bridge  tiie 
absolute  duty  of  keeping  it  in  repair  has  been 
Imposed  ui>on  the  appellants  by  law,  and  we 
hold  that  the  allegations  of  the  petition  are 
sn£9clent  prima  facie  to  show  that  they  have 
at  their  command  the  means  to  rebuild  the 
bridge.  None  of  the  allegations  is  denied  by 
them. 

4.  The  last  contention  of  the  appellants 
meriting  special  mention  is  to  the  effect  that 
the  petition  Is  insufficient  because  It  alleges 
no  facts  as  to  the  dimensions,  character, 
plans,  or  cost  of  the  bridge  to  be  built  These 
are  matters  left  to  the  discretion  of  the  ap- 
pellants. The  mandate  of  the  court  as  ex- 
pressed in  its  writ  is  that  the  appellants  take 
steps  to  rebuild,  and  rebuild  Jointly,  the 
bridge  across  the  river  at  the  place  where 
the  bridge  was  located  which  was  destroyed. 
The  duties  of  the  appellants  are  thus  made 
plain.  They  are  to  proceed  and  rebuild  the 
bridge  bo  as  to  secure  a  safe  and  substan- 
tial passageway  over  the  river  for  public 
travel.  In  doing  so  the  details  are  left  to 
their  discretion,  but  as  to  whether  or  not  they 
shall  proceed  and  rebuild  the  bridge  th^  have 
no  discretion.  It  follows  that  the  facta  al- 
leged in  the  petition  were  sufficient  to  au- 
thorize the  Issuance  of  the  writ  Orders  af> 
firmed. 


ANHEUSER-BUSCH  BREWING  ASS'N  v. 
•HIER. 

(Sunreme  Court  of  Nebraska.    April  10,  1901.) 

APPEAI.— LAW  OF  THE!  CASE. 

^e  dedsioa  of  questions  presented  to  this 
conrt  in  reviewing  the  proceedings  of  the  dis- 
trict conrt  becomes  the  Ibw  of  the  case,  and, 
tar  the  purposes  of  the  litigation,  settles  con- 
clusively the  points  adjudicated. 
(Syllabus  by  the  Court.) 

Error  to  district  court.  Saline  county; 
StiMw,  Judge. 

Action  by  Frederic  Hler  against  the  An- 
beuser-Busch  Brewing  Association.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Abbott  &  Abbott,  for  plaintiff  In  error.  F. 
I.  Foes,  for  defendant  in  error. 

PER  CURIAM.  This  action  was  brought 
by  Frederic  Hler  against  the  Anheuser-Busch 
Brewing  Association  to  enforce  restitution 
of  money  obtained  by  executing  a  Judgrment 
which  was  afterwards  reversed.  The  trial 
court  found  the  Issues  In  favor  of  the  plain- 
tiff, and  gave  Judgment  accordingly.  The 
queitlona  discussed  by  counsel  la  the  briefs 


have  been  squarely  decided  by  tUm  ooort  ti 

this  case  (Hler  v.  Association,  60  Nebi  — , 
83  N.  W.  77),  and  we  have  now  nelth^  the 
power  nor  dlsposltiim  to  alter  or  modify  hi 
any  way  the  condusions  heretofore  annono- 
ced.    The  Judgment  Is  affirmed. 


CHICAGO,  B.  &  Q.  R.  CO.  v.  WILLIAMS 

et  aL 

(Supreme  Court  of  Nebraska.    April  10.  1901.) 

COMMON  CARRIERS— LIVB-STOCK  SHIPJIBNT- 

INJURT  IN  TRANSIT-CARB 

TAKER— BVIDSNCBl  ] 

1.  A  railroad  company  acts  In  the  capacity  of 

a  common  carrier  of  live  stock  which  it  re-         , 
ceives  for  transportation;    and,   as   such   car-         ' 
rier,  it  is  bound  to  provide  cars  fit  and  suita- 
ble under  existing  conditions,  and  exercise  due         | 
care  to  carry  safely. 

2.  Where  the  shipper  of  live  stock  does  not 
agree  to  furnish  a  care  taker,  and  some  of  the 
animals  die  or  are  injured  for  want  of  proper 
care  and  protection  while  in  transit  the  car- 
rier is  liable,  and  must  bear  tlie  loss. 

3.  Where  a  shipper  of  live  stock  agrees  to 
famish  a  care  taker,  and  fails  to  do  so,  the 
carrier,  it  it  has  knowledge  of  such  failure  and 
proceeds  under  the  shipping  contract  is  liable  i 
for  any  loss  resulting  from  its  failure  to  pro-  ■ 
vide  the  stock  with  proper  care  and  protecnoiL 

4.  Where  the  defendant  denies  the  comniU- 
sion  of  a  wrongful  act  with  which  he  is  char-  i 
ged,  and  pleads  nothing  by  way  of  Justificatioa,  | 
evidence  of  justification  responds  to  no  iamib, 

and  is  immaterial. 

5.  Evidence  examined,  and  found  to  support 
the  verdict. 

(Syllabus  by  the  Court) 

Error  to  district  court  Seward  connty; 
Bates,  Judge. 

Action  by  William  S.  Williams  and  odieTS 
against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company.  Judgment  tor  plaintlfts, 
and  defendant  brings  error.    Affirmed. 

J.  W.  Deweese,  R.  S.  Norval,  and  F.  B. 
Bishop,  for  plaintiff  in  error.  O.  0.  McKlIUp^ 
for  defendants  In  error. 

SULLIVAN,  J.  This  action  was  brought 
by  William  S.  Williams  and  others  against 
the  Chicago,  Burlington  &  Quincy.  Railroad 
Company  to  recover  the  value  of  a  saddle- 
bred  stallion  which  it  is  dalmed  became  sick 
and  died  In  consequence  of  long  exposure  and 
want  of  care  while  being  transported  over 
defendant's  line  of  road  from  Kansas  City, 
Mo.,  to  Seward,  in  this  state.  The  Jury 
found  a  verdict  against  the  company,  and 
judgment  was  rendered  thereon.  It  appears 
from  the  record  that  the  horse  was  shipped 
from  Gainesville,  Tex.;  that  he  was  safely 
transported  by  the  initial  carrier,  the  Oulf, 
Colorado  &  Santa  F6  Railway  Company,  to 
Kansas  Qty,  and  there  tendered  to  tbe  de- 
fendant a  connecting  carrier,  on  or  about 
May  2,  1802;  that  the  defendant  company 
at  first  declined  to  receive  the  animal,  be- 
cause there  was  no  one  in  charge  of  him,  ei- 
ther as  a  care  taker,  or  with  authority  to 
contract  for  his  transportation;  that  there 
were  aftarwards  some  negotiations  with  WU- 
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Ilams  at  Seward,  Which  eventuated  in  the 
defendant  receding  from  its  position  and  re- 
ceiving the  horse  for  shipment;  that  the  an- 
imal iras  therenpon  put  Into  an  ordinary 
stock  car,  hltehed  In  sach  wise  that  he  could 
not  lie  down,  and  sent  upon  hl«  journey; 
that  he  received  neither  feed  nor  water  from 
the  time  he  was  loaded  at  Kansas  City  until 
he  reached  Seward.  How  long  that  was, 
does  not  clearly  appear,  but  the  inference  is 
justUlable  that  it  waa  between  24  and  48 
hours.  At  this  time  the  weather  was  chiUy. 
Haln  was  falling,  and  the  floor  of  the  car 
was  covered  with  slush.  When  he  arrived 
at  his  destination  the  horse  was  in  the  first 
&tage  of  pneumonia,  from  which  disease  he 
afterwards  died.  These  and  other  facts  sub- 
mitted to  the  jury  tended  strongly  to  con- 
vict the  defendant  of  negligence  in  the  trans- 
portation of  plaintiffs'  property.  The  evi- 
dence. In  our  Judgment,  was  quite  sufficient 
to  authorize  and  support  the  verdict  render- 
ed. The  company  undertook,  for  a  considera- 
tion, to  transport  the  stallion  from  Kansas 
City  to  Seward.  It  was  a  common  carrier 
of  freight  and  as  such  was  bound  to  provide 
a  car  fit  and  suitable  under  existing  condi- 
tions, and  to  ezerdse  due  care  to  carry  the 
animal  safely.  Black  ▼.  Railway  Co.,  30 
Neb.  107,  4C  N.  W.  428;  Moulton  v.  Railroad 
Co.,  31  Minn.  86,  16  N.  W.  497;  Railway  Co. 
y.  Dorman,  72  III.  604;  Evans  v.  Railroad 
Co.,  Ill  Mass.  142;  Hutch.  Oarr.  |  218  et 
seq.  There  are.  of  course,  exceptions  to  the 
general  mle  of  liability  for  damages  to  prop- 
erty injured  while  being  transported  by  a 
common  carrier;  but  this  case  is  obviously 
within  the  rule,  and  unaffected  by  the  excep- 
tions. If  the  horse  died  for  want  of  care  | 
and  protection  while  being  trani^Mrted  from  [ 
Kansas  City  to  Seward,  the  defendant  is  lia- 
ble and  must  bear  the  loss,  unless  the  plain- 
tiffs' wrongful  act  or  omission  proximately 
contributed  thereto. 

Counsel  for  the  company  insisted  at  the 
trial,  and  contend  here,  that  the  plaintifTs 
were  In  fault,  and  that  the  damage  which 
they  have  sustained  was  the  direct  result 
of  their  own  negligence.  It  is  said  that  they 
agreed  to  furnish  an  attendant  for  the  stal- 
lion, and  that  he  would  have  reached  his 
destination  in  sound  health  If  an  attendant 
had  been  furnished.  One  answer  to  this  ar- 
gument Is  tliat  no  such  agreement  was  ever 
made.  Another  is  that  the  breach  of  such 
a  contract  would  not,  under  the  circumstan- 
ces here  disclosed,  exempt  the  defendant 
from  liability.  It  was  well  understood  by 
the  parties  to  this  action  that  the  horse  was 
to  be  transported  over  the  defendant's  road 
without  an  attendant  The  company  knew 
that  the  plaintiffs  did  not  intend  or  expect  to 
furnish  a  care  taker.  It  knew  that  they  did 
not  consider  themselves  under  any  obligation 
to  do  so.  It  knew  that  no  care  taker  would 
be  furnished,  and  that  the  animal  would  be 
in  its  exclusive  charge  while  in  transit  It 
was  proven,  and  proven  conclusively,  that 
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the  minds  of  the  parties  met  upon  the  dis- 
tinct proposition  that  the  company  would  re- 
ceive and  transport  the  plalntlfCs'  stallion 
from  Kansas  City  to  Seward  without  an  at- 
tendant. But  If  the  fact  were  otherwise,— 
if  there  had  been  an  agreement  for  a  care 
taker  and  a  breach  of  it  by  the  plaintiffs,— 
that  would  not  exonerate  the  company.  It 
would  not  warrant  it  in  proceeding  under 
the  contract  in  a  negligent  manner.  In  such 
case  the  antecedent  fault  of  one  party  would 
not  excuse  the  subsequent  negligence  of  the 
other.  2  Jag.  Torts,  977;  17  Am.  &  Enp. 
Enc.  Law  (2d  Ed.)  1071.  The  contention  of 
coimsel  for  the  defendant  upon  this  branch 
of  the  case  is  not  supported  by  Railroad  Co. 
V.  Sherwood.  132  Ind.  129,  81  N.  E.  781,  17 
L.  R.  A.  839,  or  by  any  other  decision,  so  far 
as  we  know.  -  The  rule  is  not  doubted  that 
where  the  owner  Is  in  charge  of  live  stock 
in  transit  the  burden  is  on  him  to  show  a 
loss  caused  by  the  carrier's  negligence.  This 
is  the  point  decided  in  the  Indiana  case. 
Other  cases  to  which  we  have  been  refen-ed 
deny  a  recovery  where  the  shipper  of  ani- 
mals, having  agreed  to  furnish  a  care  taker, 
failed  to  do  so,  and  loss  resulted  from  the 
negligence  of  the  carrier  and  the  breach  of 
the  shipper's  contract.  Those  cases  are  not 
precedents  here,  even  on  defendant's  theory, 
because  in  each  of  them  It  appears  that  the 
carrier  did  not  know  that  the  shipper  had 
failed  to  keep  his  agreement 

Some  of  the  instructions  are  excepted  to, 
but  we  think  the  only  criticism  to  which  they 
are  fairly  subject  is  that  they  are  too  fa- 
vorable to  the  defendant  The  refusal  of  the 
company  to  receive  the  stallion  when  he  was 
first  offered  for  shipment  was  denied  by  the 
answer.  No  justification  was  pleaded,  and 
the  evidence  in  relation  thereto  did  not  re- 
spond to  any  issue,  and  was  altogether  im- 
material. The  real  questions  in  dispute  at 
the  trial  were  whether  the  defendant  was 
guilty  of  negligence  in  transirarting  the 
horse,  and  whether  the  plaintiffs  were  guilty 
of  contributory  negligence  in  falling  to  fur- 
nish an  attendant.  These  questions  having 
been,  under  proper  Instructions,  resolved 
against  the  company,  the  Judgment  should 
be,  and  is,  affirmed. 


DOUGLAS  COUNTY  v.  BENNETT  et  al. 
(Supreme  Court  of  Nebraska.    April  10,  1901.) 

COUNTY  OFFICER— ACTION  ON  BOND— DE- 
FENSES—SBTTLEMENT. 

1.  In  an  action  by  a  coantj  on  the  official 
bond  of  a  county  officer  for  fees  alleged  to  have 
been  received  in  excess  of  the  amount  allowed 
by  law,  and  for  which  the  officer  failed  to  ac- 
count and  pay  into  the  county  treasury,  an  an- 
swer alleging  a  settlement  and  full  accounting 
with  the  county  commissioners  of  all  items 
mentioned  in  the  petition,  and  regarding  the 
same  facts  therein  mentioned,  which  were  well 
known  to  and  understood  by  the  county  com- 
missioners, and  that  all  of  said  accounts  werp 
dulv  nnd  legally  settled  between  the  plaintiff 
and  the  said  officer,  presents  a  good  oefeuse; 
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and,  in  the  absence  of  a  reply,  Jadginent  on  the 
pleadings  in  favor  of  the  defendant  U  proper. 

2.  Where  a  full  and  complete  settlement  of  a 
county  officer  with  the  county  commissioners, 
who  are  authorized  to  make  the  same,  has  been 
made,  such  settlement  is  final  and  conclusiTe, 
unless  there  is  fraud,  mistake,  or  impoeition  in 
making  the  same. 

(Syllabus  by  the  Court) 

Error  to  district  court  Douglas  county; 
Fawcett,  Judge. 

Action  by  Douglas  county  against  George 
A.  Bennett  and  others.  From  a  Judgment 
dlsnilssiing  the  action,  plaintiff  brings  error. 
Affirmed. 

A.  N.  Ferguson,  for  plaintiff  In  error. 
Wharton  &  Baird,  for  defendants  Jn  error. 

HOLCOMB,  J.  The  county  of  Douglas  be- 
gan an  action  on  the  ofScial  bond  of  George 
A.  Bennett,  deceased,  former '  sheriff  of  the 
county,  against  the  sureties  thereon,  to  re- 
cover a  balance  of  fees  alleged  to  have  been 
collected  by  the  officer  In  the  performance  of 
hla  duties  as  such  In  excess  of  the  sums 
he  was  authorized  to  retain,  which  he  had 
failed,  as  alleged,  to  account  for  and  pay 
over  to  the  county,  by  reason  of  which  there 
was  a  default  in  the  conditions  of  the  bond, 
and  a  liability  existing  against  the  sure- 
ties thereon.  To  the  petition  the  defend- 
ants answered,  among  other  things  alleging 
a  settlement  and  full  accounting  with  the 
county  commissioners  of  all  the  items  men- 
tioned in  the  petition,  that  at  the  date  of 
such  settlement  the  alleged  facts  in  the  peti- 
tion were  well  known  and  understood  by 
the  county  commissioners,  and  that  all  ac- 
counts were  duly  and  legally  settled  be- 
tween the  plaintiff  and  the  said  officer  in  his 
lifetime.  There  was  also  a  paragraph  In 
which,  as  a  defense,  it  was  pleaded  that  the 
principal  on  the  bond  was  deceased,  and 
his  estate  administered  upon;  that  due  and 
legal  notice  of  the  time  for  filing  claims 
against  the  estate  had  been  given,  and  had 
expired;  that  no  claim  had  been  filed,. and 
that  the  claim  of  the  plaintiff  as  against 
the  estate  of  the  principal  had  become  bar^ 
red,  and  by  reason  thereof  the  principal  and 
his  estate  had  been  released  of  all  liability 
on  the  bond,  by  reason  of  which  the  sure- 
ties were  likewise  released  and  discharged 
from  any  liability  thereon.  A  demurrer  was 
interposed  to  the  paragraph  of  the  answer 
pleading  the  facts  above  referred  to,  which 
was,  by  the  court,  overruled.  The  plaintiff 
thereupon  asked  and  obtained  leave  to  with- 
draw its  reply  to  the  remainder  of  the  an- 
swer theretofore  filed,  and  elected  to  stand 
on  its  demurrer.  Thereupon  the  cause  came 
on  for  hearing  on  the  pleadings,  upon  which 
Judgment  was  rendered  dismissing  the  ac- 
tion. From  the  Judgment  of  dismissal  the 
action  Is  by  error  proceedings  brought  here 
for  review.  The  withdrawal  of  the  reply 
was.  In  effect,  an  admission  of  the  truth  of 
all  facts  pleaded  in  the  answer,  and  left  the 
demurrer  a  general  one.    Without  discussing 


the  propositions  of  law  InvolTed  In  the  de- 
fendants' plea,  to  the  effect  that  the  estate 
of  the  principal  on  the  bond  was  discharged 
from  liability  thereon,  and  that  such  dis- 
charge would  also  release  the  sureties,  we 
are  of  the  opinion  that  the  answer  presented 
a  good  defense,  wherein  it  is  alleged  that  a 
complete  settlement  and  full  accounting  was 
had  regarding  the  same  facts  and  items  men- 
tioned In  the  petition,  and  that  such  matters 
bad  been  fully  adjusted  and  accounted  for. 
and  final  settlement  thereof  had  with  the 
cotmty  commissioners  of  the  plaintiff  coan- 
ty.  Unless  there  was  mistake  or  fraud  in 
such  settlement  (and  the  withdrawal  of  the 
r^ly  admits  the  facts  pleaded),  the  county 
could  not  thereafter  maintain  an  action  on 
the  same  items  Included  In  and  accounted 
for  by  such  adjustment  and  settlement. 
Says  Maxwell,  O.  J.,  in  Ragoss  v.  Cumin;; 
Co.,  36  Xeb.  88S,  54  N.  W.  686:  "A  county 
board.  In  allowing  a  claim  which  the  law  au- 
thorizes them  to  act  upon,  may  make  an 
honest  mistake,  and  allow  or  disallow  an  or- 
der. If  any  person  is  aggrieved  thereby,  th  ■ 
law  provides  an  adequate  remedy  by  appeal. 
There  should  be  an  end  to  litigation:  and  an 
officer  who  has  faithfully  performed  the  d.- 
ties  of  his  office,  and  made  a  full  settlemeut 
with  the  tribunal  authorized  to  settle  the 
same,  should  be  permitted  to  rest  on  such 
settlement,  unless  there  Is  fraud,  mistake, 
or  Imposition  in  making  the  same."  See. 
also,  Kennedy  v.  Goodman,  14  Neb.  5S5.  IG 
N.  W.  834;  Keller  v.  KeUer,  18  Neb.  ajO. 
25  N.  W.  ZOi.  If  there  was  fraud  or  Im- 
position, or  a  mistake  had  been  made,  ^e 
alleged  settlement  would  not  be  final;  but 
there  Is  nothing  of  the  kind  raised  In  tho 
pleadings,  and  in  the  state  in  wbich  we  find 
them  the  defendants  were  entitled  to  Judg- 
ment, irrespective  of  the  question  of  the  rui- 
Ing  of  the  trial  court  on  the  demurrer  t) 
the  paragraph  of  the  answer  pleading  a  dl.<i- 
charge  of  the  sureties  because  the  idalntiff 
was  barred  from  a  recovery  against  the  es- 
tate of  the  principal  by  reason  of  the  pro- 
ceedings had  In  administering  the  estate. 
The  Judgment  of  dismissal  Is  affirmed. 


DOHERTT  T.  LINN. 
(Supreme  Oonrt  of  Nebraska.    April  10,  1901.) 

RBPLBVIN— NOMINAL    DAUAGBS— AFFID.WTr. 

1.  L.  and  B.  began  an  action  jointly  in  re- 
plevin against  H.,  claiming  by  several  title,  aud 
obtained  possession  of  the  property  in  contro- 
versy. Trial  and  Judgment  resulted  in  favor  of 
both  plaintiffs.  On  error  to  this  court  the 
judement  as  to  B.  was  afiSrmed,  and  rever!>e<i  ' 
as  to  L.,  because  of  the  insufficiency  of  the  evi- 
dence to  support  a  judgment  in  his  favor.    On 

a  subsequent  trial  as  between  L.  and  the  de-        i 
fendant  in  replevin.     Held,  that  such  defend- 
ant's possessoiT  right  as  against  L>.,  the  nnsuc- 
cessfnl  plaintiff,  was  noimnal  only,  and  that        I 
the  recovery  of  damages  as  against  L.  was  lim-        ' 
ited  to  a  nominal  sum. 

2.  Affidavit  in  replevin  Add  sufficient,^ 
(Syllabus  by  the  Court)  ^ 
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Error  to  district  court,  Douglas  county; 
Slabaugh,  Judge. 

Action  by  Sylvester  Linn  against  Joseph 
Doherty.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

John  T.  Gathers,  for  plaintiff  In  error. 
Geo.  A.  Day,  for  defendant  in  error. 

HOLCOMB,  J.  Sylvester  Linn  and  Al- 
exander Barrle  began  jointly  an  action  In 
replevin  for  the  recovery  of  personal  prop- 
erty, consisting  of  three  stallions,  claiming 
a  special  ownership  therein  by  virtue  of  a 
chattel  mortgage  executed  in  favor  of  Linn 
by  one  JiUson,  the  alleged  owner.  Barrie 
claimed  as  assignee  of  a  part  of  the  notes 
secured  by  the  mortgage  in  favor  of  Linn. 
The  property  was,  under  the  writ  of  replevin, 
taken  and  delivered  to  the  plaintiffs  in  the 
action.  The  defendant,  Dorsey  B.  Houck, 
as  constable,  claimed  the  property  by  virtue 
of  a  writ  of  attachment  levied  thereon  In 
an  action  begun  by  Joseph  Deherty,  after- 
wards substituted  defendant  in  place  of 
Houcl:,  against  JlUson,  the  owner,  for  a 
bill  for  feed  and  care  of  the  animals  in  con- 
troversy. A  trial  resulted  in  a  verdict  and 
Judgment  for  the  plaintiffs,  awarding  them 
the  right  of  possession  of  the  property,  and 
a  special  interest  and  ownership  therein,  by 
virtue  of  the  mortgage  executed  as  aforesaid. 
By  proceedings  in  error,  the  action  was 
l>ronght  to  this  court  for  review  by  the  de- 
fendant, where  it  was  held  that  the  Judg- 
ment should  be  affirmed  as  to  Barrie  and 
reversed  as  to  Linn.  Houck  ▼.  Linn,  48 
Neb.  227.  232,  66  N.  W.  1103.  Therein  it  is 
said  by  the  author  of  the  opinion:  "The 
theory  of  the  petition  was  that  only  a  portion 
of  the  notes  had  been  so  transferred;  but 
the  evidence  shows  that  they  were  all  trans- 
ferred, and  when  the  action  was  commen- 
ced Barrie  still  retained  them,  Linn's  debt  to 
him  not  having  been  paid.  Barrie  was  there- 
fore at  the  commencement  of  the  action, 
the  owner  of  the  mortgage,  and  the  proper 
plaintiff.  He  could  have  sued  ux>on  the 
notes,  and,  they  being  good  as  between  the 
original  parties,  his  recovery  would  have 
been  tor  their  whole  amount,  and  not  mere- 
ly the  amount  of  the  debt  for  which  they 
were  pledged.  Barmby  ▼.  Wolfe,  44  Neb. 
77.  62  N.  W.  818;  Haas  T.  Bank,  41  Neb. 
754,  60  N.  W.  86.  So  he  had  a  right  to  fore- 
close the  chattel  mortgage  for  the  whole 
debt  secured  thereby,  and  had  a  right,  both 
as  against  the  mortgagor  and  the  original 
mortgagee,  to  the  possestiion  of  the  mort- 
gaged property  after  condition  broken.  We 
think,  therefore,  no  right  of  possession  was 
established  in  Unn.  The  Judgment  in  favor 
of  Barrie  is  affirmed.  That  in  favor  of  Linn 
is  reversed,  and  the  cause,  as  to  him,  re- 
manded." Upon  the  case  being  remanded 
for  further  proceedings,  Linn  undertook  to 
diSBilSB  bis  action,  which  was  granted  by 
the   trial   court,   and   the   case   was   again 


bror.ght  here  for  review  (Houck  v.  Linn,  56 
Neb.  743,  77  N.  W.  51),  and  it  is  there  held: 
"A  plaintiff  in  replevin  may  not,  after  ob- 
tabling  the  property  under  the  writ,  dismiss 
the  case  without  defendant's  consent.  A 
case  cannot  be  dismissed 'at  the  instance  of 
a  party  who  may  be  liable  to  a  Judgment 
therein,  against  the  objection  of  his  adver- 
sary, although  the  recovery  might  be  only 
for  nominal  damages.  Two  persons  Joined 
as  plaintiffs  in  an  action  of  replevin  and 
took  the  property  under  the  writ  They 
claimed  a  concurrent  right  of  possession, 
but  by  several  titles.  One  recovered  Judg- 
ment. Held,  that  the  other  could  not  there- 
upon dismiss  the  case  as  to  himself  without 
the  consent  of  the  defendant"  Upon  a  re- 
trial of  the  case  after  being  remanded  for 
a  second  .time,  upon  a  stipulation  of  facts 
and  iustructlons  from  the  court,  the  Jury 
found  in  favor  of  the  defendant  in  the  re- 
plevin action  as  against  Linn,  one  of  the 
plaintiffs,  and  awarded  nominal  damages 
only  for  the  wrongful  taking  and  detention 
of  the  property.  The  defendant  again  pros- 
ecutes error. 

It  seems  to  us  that  all  questions  In  the 
case  have  heretofore  been  decided,  and,  hav- 
ing become  the  law  of  the  case,. the  verdict 
and  Judgment  on  the  last  trial  are  conform- 
able thereto,  and  should  be  affirmed.  On  the 
first  hearing  in  this  court  on  error,  it  was 
decided  that  the  judgment  in  favor  of  the 
plaintiff  Barrie  for  the  possession  and  right 
of  the  property  in  controversy  should  be  af- 
firmed. This  holding  is  decisive  of  all  the 
substantial  questions  in  the  case.  The  con- 
tention that  the  defendant,  as  against  Linn, 
the  co-plaintiff  of  Barrie,  is  entitled  to  a 
verdict  and  JmJgment  for  the  amount  recov- 
ered in  his  attachment  proceedings,  Is  unten- 
able. It  would  be  a  most  extraordinary  and 
Incongruous  state  of  affairs  to  hold  that  a 
judgment  awarding  the  property  to  one 
plaintiff,  and  finding  against  the  defendant 
as  to  his  right  of  possession  to  and  claim 
of  interest  in  the  property  replevied,  was  In 
conformity  with  law,  and  in  the  same  action 
award  the  defendant  judgment  for  all  that 
was  claimed  by  him  in  and  to  the  same  prop- 
erty as  against  the  other  plaintiff.  The 
Judgment  last  rendered  against  Linn  as  to 
his  cause  of  action,  as  between  him  and  the 
defendant,  is  the  one  that  should  have  been 
rendered  on  the  first  trial;  that  Is,  under  the 
holdings  of  this  court  on  the  first  trial,  under 
the  pleadings  and  the  evidence,  the  plaintiff 
Barrie  was  entitled  to  the  property  replevied 
by  him,  and  had  a  special  ownership  therein 
for  the  full  value  of  the  property,  and  was 
entitled  to  Judgment  accordingly.  As  be- 
tween the  plaintiff  Linn  and  the  defendant, 
the  defendant  was  entitled  to  the  possession, 
the  said  plaintiff  having  failed  to  prove  his 
cause  of  action;  the  possessory  right  of  the 
defendant  being  nominal  only,  because  of 
the  Judgment  in  favor  of  Linn's  co-plaintiff. 
The   case   is   somewhat   analogous  to  one 
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where  an  intervener  In  a  replevin  action 
comes  In  and  eatablishes  his  right  to  the 
property  In  controversy.  In  such  a  case  It 
will  hardly  be  contended  that,  becanse  the 
plaintiff  failed  to  maintain  his  case  against 
the  defendant,  the  defendant  would  be  enti- 
tled to  recover  from  the  unsuccessful  plain- 
tiff the  value  of  the  property  adjudged  to 
belong  to  the  Intervener,  on  the  theory  that 
the  judgment  In  favor  of  the  Intervener  in 
no  way  affected  the  rights  of  these  two  par- 
ties to  the  controversy.  The  case  at  bar  Is 
an  exception  to  the  mie  that,  where  the 
plaintiff  fails  to  prove  his  cause  of  action, 
the  defendant  Is  entitled  to  a  Judgment  for 
a  return  of  the  property,  or  its  value  or  the 
value  of  bis  Interest  In  the  event  a  return 
cannot  be  had,  as  Is  ordinarily  the  case  un- 
der snch  circumstances.  The  judgment  be- 
tween Llun  and  the  defendant  must  be  with 
reference  to,  and,  as  modified,  affected  or 
controlled  by,  the  judgment  In  the  same  ac-. 
tion  as  between  the  defendant  and  Linn's 
co-plaintiff,  Barrle.  The  right  and  Interest 
of  the  defendant  in  the  property  has  been  In 
this  same  action  adjudicated  adversely  to 
him,  and  therefore  as  against  the  unsuccess- 
ful plaintiff,  Linn,  he  is  entitled  to  nominal 
damages  only,  having  suffered  no  substantial 
loss  because  of  the  superior  right  and  claim 
of  the  plaintiff  Barrle.  Cobbey,  Repl.  (2d 
Ed.)  {  951;  Treat  v.  Staples,  1  Holmes,  1, 
Fed.  Caa.  No.  14,162. 

By  stipulation  the  jury  returned  as  spe- 
cial findings  of  fact  the  main  facts  stipu- 
lated by  tlie  parties,  but  we  find  nothing  in 
these  special  findings  or  the  stipulation  of 
facts  that  changes  or  modifies  the  princi- 
ples we  hold  to  be  applicable  to  the  case  at 
bar,  or  Inconsistent  with  the  general  verdict 
of  the  jury. 

Complaint  Is  also  made  because  of  the 
'  denial  by  the  trial  court  of  a  motion  to 
quash  the  aflldavit  of  replevin  on  the  ground 
that  It  Is  Insufficient,  being  a  Joint  affidavit 
by  Barrle  and  Linn.  The  ruling  of  the 
court  was  proper.  The  affidavit  was  suffi- 
cient, and  so  adjudged  when  the  Judgment 
in  favor  of  Barrie  was  affirmed.  Whether 
the  proof  as  to  Linn  was  sufficient  to  sustain 
the  allegations  in  the  affidavit  and  petition 
in  replevin  presents  another  question.  The 
judgment  of  the  district  court  is  affirmed. 


HILLS  T.  STATE. 

(Supreme  Oonrt  of  Nebraslta.    April  10,  1001.) 

BIOAHT  —  WIFE    AS    WITNESS  -  PRIVILEGED 
COMMUNICATIONS— MARRIAGE— VA- 
LIDITY—CONFESSION. 

1.  A  wife  is  a  competent  witness  against  her 
husband  in  a  prosecution  for  bigamy. 

2.  The  mere  allegation  or  averment  of  a  mar- 
riaKe  as  a  fact  implies  that  the  marriage  was 
legal. 

3.  A  communication  to  a  minister  of  the  gos- 
pel or  priest  is  not  privileged,  where  It  is 
shown  that  it  was  not  made  in  confidence  of 
the  relation,  or  was  not  to  be  liept  as  a  secret. 


4.  A  confession  of  a  prisoner,  voluntarily 
made,  is  admissible,  when  not  prompted  by  any 
inducement  of  hope  or  fear. 

6.  A  marriage  solemnized  in  good  faith  is  not 
void  merely  becanse  the  contracting  partii-s 
may  at  some  prior  time  have  entered  into  au 
agreement  or  nnderstanding  that  the  marriage 
shonid  be  invalid. 

6.  A  marriage  legal  where  solemnized  is  valid 
everywhere. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Washington  connty; 
Irving  F.  Baxter,  Judge. 

Rowland  P.  Hills  was  convicted  of  bigamy, 
and  brings  error.    Affirmed. 

M.  H.  Leamy  and  Brome  &  Burnett,  for 
plaintiff  in  error.  The  Attorney  General,  fur 
the  State. 


NORYAL,  0.  J.  This  was  a  prosecuUon 
for  bigamy.  A  verdict  of  guilty  was  return- 
ed, and  the  defendant  was  sentenced  to  the 
penitentiary  for  the  term  of  four  years.  The 
complaint  before  the  examining  magistrate 
was  signed  and  sworn  to  by  Eliza  G.  HUIs, 
the  first  wife  of  the  defendant.  His  counsel 
filed  a  plea  In  abatement  to  the  complaint 
on  the  ground  that  Eliza  C.  Hills  was  not  a 
competent  witness  against  accused,  which 
was  overruled,  and  the  magistrate,  finding 
probable  canse  to  believe  that  defendant  was 
guilty  of  the  crime  of  bigamy  as  charged, 
held  the  accused  to  the  district  court,  where 
the  county  attorney  filed  an  information 
charging  the  offense  substantially  in  the  lan- 
guage of  the  complaint  The  defendant  pre- 
sented to  the  district  court  a  plea  in  abate- 
ment, based  on  the  same  ground  as  that  in- 
corporated in  the  one  filed  before  the  exam- 
ining magistrate.  A  demurrer  by  the  state 
to  this  plea  was  sustained,  and  a  general 
demurrer  to  the  information  was  ov^rmled. 
On  the  trial,  Mrs.  Eliza  C.  Hillsi  over  the 
objection  of  the  defendant,  was  examined 
and  testified  as  a  witness  on  belialf  of  the 
state. 

The  first  contention  of  counsel  for  defend- 
ant is  that  the  court  l>elow  erred  in  sustain- 
ing the  demurrer  to  the  plea  in  abatement 
since  the  information  was  based  on  a  com- 
plaint verified  by  the  first  wife  of  the  ac- 
cused. The  argument  is  that  Mrs.  Hills  was 
an  incompetent  witness  against  her  husband 
in  a  prosecution  for  bigamy,  and  therefore 
was  disqualified  from  swearing  to  the  com- 
plaint Section  331  of  the  Ctode  of  CavD  Pro- 
cedure declares  that  "the  husband  can  in  no 
case  l>e  a  witness  against  the  wife,  nor  the 
wife  against  the  husband,  except  in  a  crim- 
inal proceeding  for  a  crime  committed  by  the 
one  against  the  other,  but  they  may  In  all 
criminal  prosecutions  be  witnesses  for  each 
other."  This  provision  was  under  considera- 
tion In  I>ord  V.  State,  17  Neb.  526,  23  N.  W. 
507,  where  it  was  distinctly  ruled  that  a  wife 
was  a  competent  witness  against  her  hus- 
band on  an  indictment  for  adultery,  since 
that  was  a  crime  committed  by  the  latter 
against  the  former.    This  holding  waa  cited 
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with  approval  In  Owens  t.  State,  32  Neb.  174, 
48  N.  W.  222.  See  State  T.  Bennett,  31  Iowa. 
24;  State  t.  Hazen,  39  Iowa,  648;  State  v. 
Sloan,  06  Iowa,  219,  7  N.  W.  516;  State  t. 
Hughes  (Iowa)  11  N.  W.  706.  There  are 
anthorltles— some  of  which  are  cited  in  the 
brief  of  counsel  for  defendant— which  affirm 
the  doctrine  that  a  statutory  provision  like 
our  section  331,  quoted  above.  Is  merely  de- 
claratory of  the  common  law,  and  that  neith- 
er a  husband  nor  a  wife  Is  a  competent  wit- 
ness in  a  criminal  cause  against  the  other 
except  in  cases  of  personal  violence  the  one 
upon  the  other.  To  this  latter  view  we  are 
unable  to  assent  The  statute  in  question 
was  not  simply  declaratory  of  what  the  law 
would  be  without  section  331.  To  so  bold 
would  be  to  impute  to  the  legislature  a  use- 
less purpose,  since  the  common  law  was  then 
in  force,  except  where  modified  by  statute. 
The  lawmaking  body  evidently,  by  this  sec- 
tion, intended  to  establish  a  new  rule,  and 
make  the  husband  and  wife  competent  wit- 
nesses one  against  the  other  In  any  criminal 
action  for  a  crime  committed  by  one  against 
the  other,  whether  by  the  Infiictiou  of  per- 
sonal violence  or  not.*  The  wife  is  a  com- 
petent witness  against  the  husband  in  a 
criminal  prosecution  for  bigamy  or  adultery, 
inasmuch  as  these  are  crimes  specially 
against  her,  and  not  merdy  against  the  re- 
lation. 

It  l8  strenuously  insisted  that  reversible 
error  was  committed  in  overruling  the  de- 
murrer to  the  information.  The  argument  is 
that  the  information  did  not  charge  a  crime, 
because  it  did  not  allege  that  the  first  mar- 
riage was  a  lawful  one.  The  Information 
avers  that  "Bowland  P.  Hills,  on  the  lltb 
day  of  September,  1885,  In  the  county  of 
York,  England,  then  and  there  being,  did 
then  and  there  marry  one  Eliza  Oook  Adsetts, 
spinster,  and  her,  the  said  Eliza  Cook  Ad- 
setts. then  and  there  had  for  his  wife;  and 
the  said  Rowland  P.  Hills  being  so  married 
to  the  said  Eiiza.  Oook  Adsetts,  afterwards, 
and  during  the  life  of  the  said  Eliza  Oook 
Adsetts,  his  wife,  who  had  not  been  contin- 
ually and  willfully  absent  from  the  said 
Rowland  F.  Hills  and  unheard  from  by  him 
for  five  years,  together,  next  before  the  11th 
day  of  March,  1899,  did,  on  the  11th  day  of 
March,  1890,  In  the  county  of  Washington 
and  state  of  Nebraska,  then  and  there,  and 
then  and  there  being,  unlawfully,  willfully, 
and  feloniously,  marry  one  Dollle  Powell,  the 
said  Eliza  Cook  Adsetts,  his  former  wife, 
being  then  alive,"  etc.  The  infirmity  imputed 
to  the  information  is  lacking  of  merit.  It  Is 
averred  that  the  defendant  was  married  at 
a  specified  time  to  a  certain  woman  in  Eng- 
land. This  Implies  that  the  marriage  was  a 
lawful  one.  If  unlawful,  then  there  was  no 
marriage.  State  v.  Hughes  (Iowa)  11  N.  W. 
706. 

Rev.  A.  T.  Young,  the  rector  of  the  Epis- 
copal church  at  Blair,  was  called  and  ex- 
amined as   a   witness   for  the  prosecution. 


His  evidence  reveals  that  almost  immedi- 
ately after  the  arrest  of  the  defendant  the 
latter  sent  for  Rev.  Young,  who  called  upon 
him  in  the  county  jail.  Hills'  object  in  re- 
questing his  presence  was  to  have  the  rector 
Intercede  with  his  first  wife  for  a  settlement 
of  the  criminal  proceedings.  Hills  wrote  a 
letter  to  the  county  attorney  somewhat  along 
the  same  line,  which,  at  defendant's  request, 
was  delivered  to  the  prosecuting  attorney  by 
Young.  The  latter  was  also  prevailed  upon 
by  defendant  to  carry  his  wishes  to  his  first 
wife,  the  prosecuting  witness.  At  the  time 
Hills  wrote  out  a  synopsis  of  what  he  want- 
ed Rev.  Young  to  say  to  Mrs.  Hills  No;  1, 
which  follows:  "  (1)  Months  to  stay  as  pros- 
ecuting witness,  with  several  trials;  (2) 
promise  of  Immediate  divorce,  which  will 
free  her  In  a  few  weeks;  (3)  payment  of  some 
of  her  expenses;  (4)  the  fact  that  she  has 
severely  punished  me  already,  to  carry  it 
further  might  change  public  feeling,  and  be 
thought  vindictive."  This  paper  was  put  in 
evidence  by  the  state,  and  Its  admission 
Is  assigned  for  error.  The  first  objection  to 
the  paper  in  question  Is  that  It  was  received 
in  evidence  in  violation  of  section  353  of  the 
Code  of  C9vll  Procedure,  which  provides  that 
"no  practicing  attorney,  •  •  •  minister  of  the 
gospel,  or  priest  of  any  denomination,  shall  be 
allowed,  in  giving  his  testimony,  to  disclose 
any  confidential  communication  properly  In- 
trusted to  him  in  his  professional  capacity, 
and  necessary  and  proper  to  enable  him  to 
discharge  the  functions  of  his  office  accord- 
ing to  the  usual  course  of  practice  or  dis- 
cipline." To  render  a  communication  to  a 
minister  of  the  gospel  or  priest  privileged.  It 
must  have  been  received  in  confidence.  By 
this  we  do  not  mean  that  It  must  be  made 
under  the  express  promise  of  secrecy,  but 
rather  that  the  communication  was  In  confi- 
dence, and  with  the  understanding,  express 
or  implied,  that  It  should  not  be  revealed  to 
any  one.  The  mere  fact  that  a  communica- 
tion Is  made  to  a  person  who  is  a  lawyer, 
a  doctor,  or  a  priest  does  not  of  Itself  make 
such  communication  privileged.  To  have 
that  effect  it  must  have  been  made  in  con- 
fidence of  the  relation,  and  under  such  cir- 
cumstances as  to  imply  that  it  should  for- 
ever remain  a  secret  In  tue  breast  of  the 
confidential  adviser.  In  the  case  at  bar 
there  was  adduced  evidence  tending  to  show 
that  the  paper  was-  not  committed  to  Rev. 
Young  as  a  secret  or  in  confidence.  On  the 
other  hand,  he  was  enjoined  by  the  defend- 
ant, as  Is  shown  by  the  evidence,  to  make 
the  contents  thereof  fully  known  to  Mrs. 
Hills,  the  first  wife  of  the  defendant  Had 
the  defendant  requested  Rev.  Young  to  call 
a  public  meeting  of  the  (iltlzens  of  Blair  In 
the  interest  of  the  former,  and  to  address 
ttie  same  upon  the  subjects  included  in  the 
paper  in  question  handed  to  the  godly  man 
as  the  subjects  of  his  discourse.  It  would 
hardly  have  been  questioned  by  any  one  that 
the  paper  would  not  be  privileged.    In  prln 
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dple  there  la  no  distinction  between  the  sup- 
posed case  and  the  one  with  which  we  have 
been  dealing.  It  is  plain  that  Rey.  Young 
betrayed  no  confidence  of  the  prisoner  in  re- 
vealing the  contents  of  this  paper  or  writing. 

It  is  also  urged  that  this  paper  was  inad- 
missible as  a  confession,  because  It  was 
prompted  by  an  Inducement  of  hope  or  fear. 
The  evidence  on  behalf  of  the  state  discloses 
that  it  was  voluntarily  written  and  deliv- 
ered by  defendant  to  Rev.  Young  without  any 
suggestions  on  the  part  of  the  latter  that  the 
accused  would  in  the  least  be  benefited  there- 
by, or  that  it  was  given  on  any  promise  of 
reward  or  threat  of  punishment. 

After  the  state  had  made  out  its  case  in 
chief,  the  defendant  moved  ore  tenus  to 
strike  from  the  record  all  the  evidence  and 
certain  exhibits  adduced  by  the  prosecution 
relating  to  the  marriage  ceremony  between 
the  accused  and  the  first  Mrs.  Hills  in  Eng- 
land, in  September,  1886,  for  the  reason  that 
the  evidence  on  the  part  of  the  state  did  not 
prove,  or  tend  to  prove,  that  the  marriage 
was  valid.  In  passing  upon  the  motion,  the 
court.  In  the  hearing  and  presence  of  the 
Jury,  stated,  "there  was  evidence  in  the  rec- 
ord tending  to  show  cohabitation  In  the  larg- 
er sense."  Exception  was  taken  to  this  re- 
mark, and  its  utterance  Is  urged  as  a  ground 
of  reversal.  It  is  true,  as  contended,  that  it 
was  for  the  Jury  to  determine  whether  the 
accused  and  Mrs.  Hills  No.  1  were  lawfully 
married  and  cohabited  as  husband  and  wife. 
The  remark  of  the  court  did  not  take  this 
issue  from  the  consideration  of  the  triors  of 
fact.  The  remarks  of  the  court  'were  elic-' 
Itcd  by  the  motion  of  the  defendant,  and  in 
passing  thereon  the  court  gave  its  reason  for 
denying  the  motion;  ^nd,  as  there  was  some 
evidence  in  the  record  upon  which  the  re- 
mark could  probably  be  predicated,  the  crit- 
icism upon  this  particular  action  of  the  trial 
court  Is  overruled.  The  mere  overruling  of 
the  motion  by  the  court  without  giving  any 
reasons  therefor  would  be  an  expression  of 
the  opinion  that  there  was  sufficient  evidence 
to  establish  the  marriage  of  Hills  in  England. 
The  language  of  the  court  was  not  preju- 
dicially erroneous. 

The  court,  at  the  request  of  the  state,  gave 
this  instruction:  "(4)  You  are  instructed  that 
In  this  case,  so  far  us  the  invalidity  of  the 
alleged  first  marriage  is  concerned,  it  makes 
no  difference  whether  or  not  the  defendant, 
Hills,  or  the  witness  Eliza  Cook  Hills,  or 
either  of  them,  resided  or  had  their  place 
of  abode  or  residence  in  the  parish  of  Shef- 
field, England,  before  obtaining  the  license, 
or  before  the  marriage  ceremony;  and  you 
will  therefore  disregard  all  evidence  received 
upon  the  trial  of  this  case  on  the  subject  of 
said  residence  and  places,  of  abode  prior  to 
the  marriage  ceremony  on  September  11, 
ISHa,  in  so  far  as  the  question  of  the  validity 
or  Invalidity  of  the  license  and  marriage  cere- 
mony are  concerned."  It  is  in  evidence  that 
the  license  under  which  the  defendant  was 


married  to  his  first  wife  was  obtained  by 
her  in  the  parish  of  Sheffield,  England,  and  in 
which  parish  the  marriage  ceremony  was  pro- 
nounced. In  the  affidavit  upon  which  the  li- 
cense was  Issued  the  contracting  lady  stated 
that  she  had  been  a  resident  in  the  pariah 
of  Sheffield,  England,  for  the  15  days  im- 
mediately prior  thereto,  and  there  was  Intro- 
duced evidence  condudng  to  show  that  nei- 
ther Mr.  Hills  nor  his  intended  wife  had  ever 
been  a  resident  of  said  parish.  Chapter  76, 
St  4,  Geo.  IV.,  relating  to  the  solemnization 
of  marriages  in  England,  was  introduced  on 
the  trial  in  evidence.  Section  10  of  said 
chapter  provides  that  no  license 'shall  be  Is- 
sued to  solemnize  any  marriage  in  any  other 
cburdi  or  chapel  than  In  the  parish  church, 
or  In  some  public  chapel  of  the  parish  or 
cbapelry  within  which  the  usual  p^ace  of 
abode  of  one  of  the  parties  to  be  married 
shall  have  been  for  the  space  of  15  days  im- 
mediately before  the  granting  of  such  license. 
Section  14  of  the  same  statute  provides,  in- 
ter alia,  in  substance  that  the  applicant  for 
license  shall  make  affidavit  that  one  of  the 
contracting  parties  has  had  a  usual  place  of 
,  abode  in  such  parish  <«  chapelry  within 
which  the  marriage  is  to  be  solemnized  for 
15  daya  prior  to  the  date  of  the  license.  Sec- 
tion 22  declares  that,  if  any  person  "shall 
knowingly  and  wilfully  Intermarry  without 
due  publication  of  banns,  or  license  from  a 
person  not  having  authority  to  grant  the 
same  first  bad  and  obtained,  •  •  •  the 
marriage  of  such  persons  shall  be  null  and 
void  to  all  intents  and  purposes  whatsoever." 
Section  26  provides  "that  after  the  solemniza- 
tion of  any  marriage  •  •  •  where  the 
marriage  is  by  license,  It  shall  not  be  neces- 
sary to  give  any  proof  that  the  actual  place 
of  abode  of  one  of  the  parties,  for  the  space 
of  fifteen  days  as  aforesaid,  was  in  the  parish 
or  chapelry  where  the  marriag;e  ceremony 
was  solemnized;  nor  shall  any  evidence  in 
either  of  said  cases  be  received  to  prove  the 
contrary  in  any  suit  touching  the  validity  of 
such  marriage."  The  English  decisions  ren- 
dered under  the  foregoing  provisions,  some  of 
which  were  Introduced  on  the  trial  and  in- 
corporated in  the  bill  of  exertions,  affirmed 
the  doctrine  that  a  marriage  is  not  void  mere- 
ly t>ecause  neither  of  the  contracting  parties 
was  at  the  time  a  resident  of  the  parish 
wherein  the  marriage  ceremony  occurred,  and 
that  the  residence  or  place  of  abode  of  the 
parties  does  not  affect  the  validity  of  the 
marriage.  Manifestly,  these  adjudications 
are  sound.  No  other  Interpretation  can  prop- 
erly be  placed  on  section  26,  already  quoted. 
But  it  is  urged  that  said  section  is  not  ap- 
plicable here,  for  the  reason  that  it  declares 
a  rule  of  evidence  relating  to  the  remedy 
only,  and  that  it  can  be  given  no  extraterri- 
torial effect  ▲  ready  answer  to  this  is  that 
a  marriage  legal  where  solemnised  la  valid 
everywhere.  1  Bish.  Mar.  &  Div.  (6th  Ed.) 
§§  371-388.  Therefore  section  26  can  be  con- 
sidered for  the  purpose  of  ascertainUig  wheth- 


Neh.) 


KEELEB  T.  MANWABBEN. 


839 


er  the  first  marriage  of  the  defendant  was 
valid  In  England.  The  validity  of  a  marriage 
is  to  be  determined  by  the  law  of  the  place 
where  the  same  was  solemnized,  and  section 
26  was  a  part  of  the  law  of  England  when 
the  first  marriage  took  place.  Under  the  au- 
thorities we  have  no  doubt  of  Its  validity, 
and,  being  binding  upon  the  parties  there, 
its  validity  cannot  be  successfully  assailed 
here.  The  Instruction  was  therefore  not  in- 
appropriate or  erroneous. 

The  final  contention  of  counsel  for  accused 
Is  that  the  court  below  erred  In  instructing 
the  jury  to  the  efTect  that  the  validity  of  the 
alleged  first  marriage  of  Hills  was  not  affect- 
ed by  any  agreement  or  understanding  of  the 
,  parties  entered  Into  before  such  alleged  mar- 
riage that  the  same  should  not  be  considered 
as  a  valid  or  binding  marriage.  We  anite 
agree  with  the  learned  counsel  for  the  pris- 
oner that  there  can  be  no  valid  marriage  with- 
out an  agreement  and  consent  of  the  parties 
to  become  husband  and  wife.  The  instruc- 
tion criticised  is  not  in  confilct  with  the  prin- 
ciple just  stated.  The  instruction  did  not 
teU  the  jury  that  if,  at  the  time  of  the  al- 
leged first  marriage  of  defendant,  there  was 
an  agreement  that  the  marriage  ceremony 
was  to  be  regarded  as  a  sham,  and  to  be  of 
no  binding  force,  and  In  pursuance  of  such 
understanding  of  the  parties  the  marriage 
ceremony  was  pronounced,  the  marriage  was 
not  to  be  affected  thereby.  The  purport  of 
the  charge  was  that  any  understanding  or 
agreement  between  the  contracting  parties 
before  marriage  would  not  Invalidate  the 
marriage  subsequently  solemnized.  This  was 
undoubtedly  sound,  espedally  when  the  mar- 
riage was  not  solemnized  in  conformity  with 
such  prior  agreement  The  criticism  of  de- 
fendant's counsel  upon  this  Instruction  is  ably 
met  by  the  brief  of  the  attorney  general, 
wherein  it  Is  stated:  "An  agreement  to  be 
married  and  an  agreement  that  the  marriage 
contract  shall  not  be  binding  on  either  party 
are  inconsistent  and  contradictory.  If  the 
nullifying  agreement  is  to  receive  the  sanc- 
tion of  courts,  then  the  marriage  contract  can 
be  dissolved  by  the  parties  themselves.  All 
that  would  be  necessary  to  dissolve  or  annul 
the  marriage  would  be,  not  a  decree  of  court, 
but  a  simple  agreement  prior  to  the  ceremony 
that  the  marriage  would  not  be  binding  on 
either  party.  Neither  public  policy  nor  pub- 
lic conscience  would  suffer  such  a  doctrine 
to  live.  We  confess  our  inability  to  find 
where  any  court  has  ever  before  been  asked 
to  sustain  this  new  and  novel  doctlrine.  In 
this  case  a  valid  first  marriage  was  sought  to 
be  proven.  There  was  record  evidence  of 
the  ceremony.  The  wife  testified  to  It.  The 
defendant  on  the  witness  stand  admitted 
the  ceremony,  and  his  participation  therein; 
admitted  the  authority  of  the  Reverend 
Blakney,  vicar  of  the  parish  church,  to  issue 
license;  admitted  the  authority  of  the  Bev- 
erend  Charles  Knight  to  solemnize  the  mar- 
riage;   did  not  deny  the  paternity  of  the 


child  bom  eighteen  months  after  marriage; 
Introduced  the  woman  as  his  wife  to  relatives 
and  others;  admits  he  signed  the  marriage 
register  kept  In  the  church  where  the  cere- 
mony was  performed.  Is  he  to  be  permitted 
now  to  claim  this  marriage  was  void  because 
of  an  antenuptial  agreement  that  it  should 
not  be  binding?  Where  there  Is  a  pretense 
of  marriage  for  some  other  and  ulterior  pur- 
poses, mutually  and  Jointly  beneficial  and 
agreeable  to  both  parties,  then  there  is  no 
marriage.  It  is  a  pretense,  and  In  law  enda 
there.  This  is  the  rule  so  elaborately  sustain- 
ed by  counsel's  citations.  In  the  case  at  bar 
there  was  no  pretense.  There  was  a  mar- 
riage contract  and  a  marriage  ceremony. 
The  agreement  to  keep  it  secret  was  not  a 
pretense  that  could  avoid  or  Invalidate  it. 
Any  agreement  that  it  should  not  be  binding 
and  valid,  before  It  was  made,  could  not  affect 
Its  validity  after  the  ceremony  was  perform- 
ed." The  defendant  is  a  clergyman,  "a  teach- 
er of  high  and  nOble  precepts,"  and  yet  the 
record  before  us  discloses  that  he  has  violated 
one  of  the  Ten  Commandments  and  the 
teachings  of  Holy  Writ  The  jury  have  found 
him  guilty,  and  the  verdict  Is  manifestly 
right    The  judgment  is  accordingly  affirmed. 


KEELER  T.  MANWARREN  et  al. 

(Supreme  Court  of  Nebraska.    April  10,  1901.) 

APPEAL— PRBSUMPTIONa—REXJORD. 

1.  In  the  absence  of  a  bill  of  exceptions  con- 
taining the  evideace,  an  order  made  by  the  dis- 
trict court  confirming  a  sale  of  real  estate  is 
presumed  to  be  correct,  and  supported  by  snf- 
ficient  evidence. 

2.  A  written  stipulation  ef  facts  or  mode  of 
proof  filed  in  a  cause  forms  no  part  of  the  rec 
ord,  unless  made  so  by  a  bill  of  exceptions. 
State  Ins.  Co.  v.  Buckstaff  Bros.  Mfg.  Co.,  6<J 
N.  W.  27,  47  Neb.  1. 

(Syllabus  by  the  C>ourt) 

Appeal  from  district  court  Hitchcock  coun- 
ty;   Norrls,  Judge. 

Action  by  William  Keeler  against  Charles 
Manwarren  and  others.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Aihi'med. 

J.  W.  Cole,  for  appellants.  B.  F.  Smith, 
for  appellee. 

HOLCOMB,  J.  On  an  application  to  con- 
firm a  sale  of  real  estate  made  under  a  de- 
cree In  proceedings  of  foreclosure  of  a  real- 
estate  mortgage  the  defendant  objected  to 
the  confirmation  on  the  groimd  that  the  no- 
tice of  sale  bad  not  been  published  in  a 
legal  newspaper,  within  the  meaning  of 
chapter  48,  Sess.  Laws  1895.  We  are  pre- 
vented from  reviewing  the  ruling  of  the 
trial  court  on  the  objection,  because  the  evi- 
dence on  which  the  same  was  had  has  not 
been  properly  preserved  in  a  bill  of  excep- 
tions. In  the  absence  of  a  record  containing 
the  evidence,  the  presumptions  are  all  in 
favor  of  the  correctness  of  the  ruling  made, 
and  the  presumption  wiU  be  that  the  same 
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was  based  on  sufficient  evidence  to  sustain 
It.  There  Is  In  the  record  no  bill  of  excep- 
tions, or  anything  purporting  to  be  one.  A 
stipulation  of  the  parties  as  to  the  purported 
facts  regarding  the  publication  of  the  news- 
paper In  which  the  notice  was  publis-fied  is 
copied  In,  and  sought  to  be  made  a  part  of, 
the  transcript  of  the  proceedings  in  the  case, 
and  certifled  to  as  such  by  the  clerk.  Such  a 
stipulation  is,  however,  no  part  of  the  tran- 
script, and  cannot  be  considered  for  the 
purpose  of  determining  the  sufficiency  of 
the  evidence  introduced  before  the  trial  court 
In  passing  on  the  objections  to  confirmation. 
Says  this  court  in  State  Ins.  Co.  t.  Buck- 
staff  Bros.  Mfg.  Ck).,  47  Neb.  5,  66  N.  W.  28: 
"The  steps  requisite  to  preserve  the  evidence 
upon  which  the  Jury  found  their  verdict  and 
the  rulings  of  the  court  during  the  trial 
have  not  been  taken.  This  could  be  ac- 
complished only  by  a  bill  of  exceptions  duly 
settled  in  the  mode  required  by  statute. 
A  stipulation  of  the  attorneys  in  a  cause  Is 
no  more  part  of  the  record  than  a  deposition, 
or  any  other  evidence  which  may  have  been 
improperly  Included  in  the  transcript.  Mat- 
ters which  are  not  properly  part  of  the  rec- 
ord cannot  be  made  so  by  being  Improperly 
inserted  in  the  transcript.  A  stipulation  of 
facts  or  mode  of  proof  cannot  take  the  place 
of  a  bill  of  exceptions.  Credit  Fonder  v. 
Rogers,  8  Neb.  34;  State  v.  Knapp,  8  Neb. 
436,  1  N.  W.  128;  Herblson  v.  Taylor,  29 
Neb.  217,  45  N.  W.  626;  McCam  v.  Cooley, 
30  Neb.  552,  46  N.  W.  715.  This  stipulation 
could  have  been  brought  Into  the  record  by 
a  bill  of  exceptions,  but,  that  not  having  been 
done.  It  Is  not  properly  before  the  court,  and 
hence  It  cannot  be  considered."  The  ruling 
complained  of  must  be  presumed  and  held  to 
be  supported  by  the  evidence.    AfOrmed, 


80FIELD  T.  STATE. 
(Supreme  Oonrt  of  Nebraska.    April  10,  1901.) 

INDIOTMBNT— SUPPICIBNCY— PRACTICINO 

MBDICINB. 

1.  The  rule  requiring  the  name  of  a  person 
other  than  the  accused  to  be  set  forth  in  an 
information  is  subject  to  the  qualification  that 
if  the  name  is  unknown  .that  tact  may  be  so 
alleged. 

2.  An  information  need  not  negative  the  ex- 
ceptions of  a  statute  which  are  not  descriptive 
of  the  offense. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Custer  county;  Sul- 
livan, Judge. 

Otis  G.  Sofield  was  convicted  of  practicing 
medicine  without  a  license,  and  brings  error. 
Affirmed. 

S.  Cameron,  O.  L.  Outterson,  J.  R.  Dean, 
and  John  S.  Klrkpatrick,  for  plaintiff  in  er- 
ror.   The  Attorney  General,  for  the  State. 

NORVAL,  C.  J.  O.  G.  Sofleld  was  con- 
victed in  the  court  below  of  the  crime  of 
practicing  medicine  without  a  license  or  cer- 


tificate so  to  do.  It  Is  Insisted  that  the  In- 
formation on  which  the  defendant  was  tried 
is  fa'tally  defective  because  it  does  not  state 
upon  whom  he  practiced  the  healing  art,  and 
the  case  of  O'Connor  v.  State,  46  Neb.  157, 
64  N,  W.  719,  Is  cited  In  support  of  the  con- 
tention. It  Is  true,  the  information  in  the 
case  at  bar  omits  to  state  the  name  or  names 
of  the  persons  upon  whom  Sofleld  practiced 
his  profession;  but  this  does  not  render  the 
Information  defective  in  substance,  since  It 
is  therein  specifically  alleged  that  defend- 
ant "did  unlawfully  practice  medicine  to 
divers  and  sundry  persons,  whose  names  are 
to  the  county  attorney  unknown."  This 
averment  was  sufficient  Of  course,  the 
county  attorney  was  not  required  to  set  but 
In  the  information  the  names  of  the  persons 
the  defendant  treated,  when  such  persons' 
were  unknown  to  such  officer,  and  he  so 
pleaded  in  the  information.  1  Bish.  New 
Or.  Proc.  S§  546-553;  10  Enc.  PL  &  Prac 
.508;  Coffin  v.  U.  S.,  156  XT.  S.  432,  15  Sup. 
Ct  394,  39  L.  Ed.  481.  The  case  of  O'Con- 
nor V.  State,  supra.  Is  distinguishable. 
There  the  information  omitted  the  names  of 
the  persons  treated,  and  failed  to  allege  that 
their  names,  were  unknown  to  the  coonty 
attorney. 

The  information  Is  assailed  on  the  ground 
that  it  failed  to  contain  any  negative  aver- 
ment relative  to  the  exceptions  contained  in 
section  17,  c.  55,  Comp.  St  Such  a  negative 
averment  was  wholly  unnecessary.  O'Con- 
nor V.  State,  supra. 

•  The  evidence  was  ample  to  sustain  the 
verdict,  and,  no  reversible  error  appearing  In 
the  record,  the  Judgment  is  affirmed. 


GEORGE  T.  STATE. 
(Supreme  Court  of  Nebraska.    April  10.  1901.) 

CARNAL    KNOWLEDOB    OF    CHILD— INFORMA- 
TION—RB-EXAMINATION—BVIDBNCK 
—INSTRUCTIONS. 

1.  In  an  information  under  the  second  diri- 
sion  of  section  12  of  the  Criminal  Code,  char- 
ging a  person  with  carnally  knowing  a  female 
child  under  the  age  of  18  years,  with  her  con- 
sent, it  is  not  necessary  to  allege  that  such  fe- 
male child  is  other  than  the  "daughter  or  sis- 
ter" of  the  one  committing  the  assault 

2.  Nor  is  it  necessary  to  allege  that  the  of- 
fense was  committed  "with  the  consent"  of 
such  female  child. 

S.  As  a  general  rale,  the  re-examination  of  a 
witness  should  be  limited  to  the  points  arising 
out  of  the  cross-examination;  but  whether  this 
rule  shall  be  strictly  enforced  or  not  seems  to 
rest  entirely  in  the  discretion  of  thepresiding 
judge.  Schlencker  v.  State,  1  N.  W.  857,  9 
Neb.  241,  followed. 

4.  Admission  of  testimony  of  mother  and  sis- 
ter as  to  age  of  prosecutrix  held  without  er- 
ror. 

5.  The  state  may  show,  in  a  prosecution  for 
rape,  the  subsequent  acts  of  the  defendant 
soon  after  the  dleged  commission  of  the  crime, 
in  leaving  the  locality  apparently  for  the  pur- 
pose of  escaping  arrest  and  prosecution. 

6.  Instructions  quoted,  in  view  of  the  evi- 
dence on  behalf  of  the  defendant,  hdd  proper. 

7.  Evidence  examined,  and  found  sufficient  to 
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support  the  rerdlct  of  the  Jnry  and  the  Judg- 
ment of  the  trial  court 
(Syllabus  by  the  Court.) 

Error  to  district  court,  York  county;  Good, 
Judge. 

Jesse  George  was  convicted  of  crime,  and 
brings  error.    Affirmed. 

George  B.  France,  for  plaintiff  In  error. 
The  Attorney  General,  for  the  State. 

ROLCOMB,  J.  The  defebdant  was  char- 
ged with  the  crime  of  rape  under  the  second 
division  of  section  12  of  the  Criminal  Code, 
which  provides.  In  substance,  that  if  any 
male  person  of  the  age  of  18  years  and  up- 
wards shall  carnally  know  or  abuse  any  fe- 
male child  under  the  age  of  18  years,  with 
her  consent,  unless  such  female  child  so 
known  and  abused  is  over  15  years  of  age 
and  previously  unchaste,  he  shall  be  deemed 
guilty  of  rape.  The  charging  part  of  the  In- 
formation was  that  the  plaintiff  in  error, 
"a  male  person  over  the  age  of  eighteen 
years,  on  the  30th  day  of  May,  A.  D.  1900, 
In  the  county  of  York  and  state  of  Nebraska, 
lif  and  upon  one  Susan  Schroeder,  a  female 
child  under  the  age  of  twelve  years,  then 
and  there  being,  did  feloniously  make  an  as- 
sault, and  her,  the  said  Susan  Schroeder, 
then  and  there  wickedly,  unlawfully,  and 
feloniously  did  carnally  know  and  abuse." 
A  plea  of  not  guilty  to  this  Information  was 
entered,  and  a  trial  had  to  the  court  and 
jury,  resulting  In  a  verdict  of  guilty,  and 
sentence  of  the  defendant  to  Imprisonment 
In  the  penitentiary. 

Several  alleged  errors  are  presented  In  the 
brief  of  counsel,  and  urged  as  grounds  for  a 
reversal.  It  Is  suggested  that  motions  to 
qnasb  the  Information  and  in  arrest  of  Judg- 
ment, which  were  Interposed,  ought  to  have 
been  sustained,  because  It  was  not  alleged 
that  tbe  person  upon  whom  the  assault  was 
committed,  and  of  whom  carnal  knowledge 
was  had,  was  "other  than  the  daughter  or 
sister  of  the  defendant."  It  Is  provided  by 
sectl<»i  11  that  an  assault  upon  tbe  sister 
or  daughter  by  force  and  against  her  will 
constitutes  one  offense,  and  It  Is  also  pro- 
vided by  the  first  division  of  section  12  that 
an  assault  upon  any  other  woman  or  female 
child  than  the  daughter  or  sister,  forcibly 
and  against  her  will,  shall  constitute  the  of- 
fense of  rape;  but  by  the  second  division  of 
section  12  It  Is  provided  that  the  carnally 
knowing  of  any  female  child  under  the  age 
of  18  years,  with  her  consent,  except  as 
therein  noted,  shall  constitute  the  offense, 
and  subject  the  person  guilty  thereof  to  tbe 
punishment  mentioned.  This  second  divi- 
sion, as  we  view  It,  constitutes  an  offense 
within  Itself,  and  charging  the  crime  sub- 
stantially in  tbe  language  of  the  statute  is 
all  that  is  required;  and  It  is  not  necessary 
to  negative  the  requirements  of  either  sec- 
tion 11,  or  the  first  division  of  section  12, 
providing  what  shall  constitute  the  offense 


when  committed  by  force  and  against  the 
will  of  the  person  assaulted. 

Regarding  tbe  requirements  of  the  Crim- 
inal Code  as  to  tbe  allegations  In  an  Informa- 
tion charging  the  commission  of  the  crime 
of  rape  by  force  and  against  tbe  will  of  the 
person  assaulted,  whether  a  daughter  or  sis- 
ter or  other  person,  we  are  not  here  con- 
cerned. Under  the  provisions  of  the  statute 
authorizing  the  prosecution  of  a  person  char- 
ged with  having  carnal  knowledge  of  a  fe- 
male child  under  the  age  of  consent,  as  In 
the  case  at  bar,  It  Is  unnecessary  to  allege 
that  the  person  assaulted  Is  other  than  the 
daughter  or  sister  of  tbe  one  committing  the 
act.    Jones  v.  State  (Ohio)  42  N.  E.  699. 

It  Is  also  urged  that  tbe  Information  Is  de- 
fective, in  that  It  does  not  charge  that  the 
act  was  committed  with  the  consent  of  the 
prosecuti'ix.  This  question  must  be  regarded 
as  set  at  rest  and  foreclosed  by  the  case  of 
Davis  V.  State,  31  Neb.  247,  47  N.  W.  854. 
wherein  It  is  held:  "In  a  prosecution  for 
an  assault  upon  the  person  of  a  girl  under 
the  statutory  age  of  consent,  with  intent  to 
commit  a  rape,  It  Is  not  necessary  to  allege 
or  prove  that  the  acts  were  done  against  her 
will.  Whether  she  consented  or  resisted  is 
immaterial."  Says  Norval,  J.,  tbe  author  of 
the  opinion:  "Section  12,  quoted  above,  de- 
fines the  crime  of  rape,  and  It  was  the  Inten- 
tion and  puriwse  of  the  legislature.  In  adopt- 
ing section  14,  to  punish  as  a  crime  an  as- 
sault upon  a  female  child  under  fifteen  yeai-s 
of  age  with  Intent  carnally  to  know  her, 
whether  she  formally  consent  to  the  assault 
or  not,  as  well  as  an  assault  made  upon  a  fe- 
male over  the  age  of  fifteen  years,  forcibly 
and  against  her  will,  with  Intent  to  commit 
a  rape.  As  It  Is  not  necessary  in  a  prosecu- 
tion for  a  rape  committed  upon  a  child  un- 
der the  age  of  consent  to  prove  that  tbe  acts 
were  done  against  her  will,  so  an  assault 
with  Intent  to  commit  a  rape,  made  upon  a 
girl  under  the  age  of  fifteen  years,  is  punish- 
able under  the  statute,  although  committed 
with  tbe  consent  of  the  child.  Whether  she 
consented  or  resisted  the  assault  is  not  ma- 
terial. Flzell  V.  State.  26  Wis.  364;  People 
v.  Gordon  (CaU  11  Pac.  762;  Hays  v.  People, 
1  Hill,  351;  Com.  v.  Roosnell  (Mass.)  8  N,  E. 
747;  People  v.  McDonald.  9  Mich.  150;  Mayo 
V.  State,  7  Tex.  App.  342;  State  v.  Johnson, 
67  N.  C.  B5;  Territory  v.  Keyes  (Dak.)  38  N. 
W.  440;  People  v.  Courier  (Mich.)  44  X.  W. 
571;  Stephens  v.  State.  11  Ga.  226;  1  Whart. 
Cr.  Tjftw,  577;  State  v.  Grosshelm  (Iowa)  44 
N.  W.  .Ml."  Whether  or  not  the  prosecutrix 
consented,  being  immaterial.  It  fallows  that 
It  Is  unnecessary  to  allege  or  prove  that  the 
act  was  done  with  her  consent  She  Is  In 
law  regarded  as  Incapable  of  giving  consent 
to  the  act.  Every  element  necessary  to  con- 
stitute the  crime  may  be  established,  Irre- 
spective of  her  consent  or  want  thereof. 

Objection  Is  also  made  because  of  the  ad 
mission  of  certain  evidpnce,  and  because  the 
prosecutrix  was  recalled  and   permitted  to 
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testify  further  regarding  tbe  same  matters 
brought  out  In  her  examination  In  chief.  It 
Is  held  in  Schlencker  v.  State,  9  Neb.  241, 
1  N.  W.  857:  "As  a  general  rule,  the  re-ez- 
ajnination  of  a  witness  should  be  limited  to 
the  iKiIntB  arising  out  of  the  cross-examina- 
tion. But  whether  this  rule  shall  be  strictly 
enforced  or  not  seems  to  rest  entirely  In  the 
discretion  of  the  presiding  Judge."  Says 
Lake,  J.:  "The  general  rule  on  this  subject 
Is,  as  claimed  by  counsel  for  the  prisoner, 
that  the  re-ezamination  should  be  limited 
to  the  points  arising  out  of  the  cross-exam- 
ination. But,  while  this  Is  the  rule  usually 
observed  by  the  courts.  It  seems  to  rest  'en- 
tirely In  the  discretion  of  the  judge  whether 
it  ought  to  be  strictly  enforced,  or  remitted, 
as  he  may  think  best,  for  the  discovery  of 
truth  and  the  administration  of  Justice.'  2 
PhU.  Bv.  912." 

Objection  Is  also  made  because  the  mother 
and  Bister  of  the  prosecutrix  were  permitted 
to  testify  as  to  her  alleged  age.  The  objec- 
tion is  not  well  taken.  The  evidence  of 
these  witnesses  as  to  the  age  ot  the  prose- 
cutrix was  entirely  competent  for  the  pur- 
pose for  which  it  was  Introduced. 

Objection  is  further  made  because  evi- 
dence was  admitted  as  to  the  acts  of  the  de- 
fendant in  leaving  the  place  where  he  bad 
been  staying  s6on  after  the  commission  of 
the  alleged  crime,  and  going  to  another  part 
of  the  state,  apparently  to  escape  arrest  and 
prosecution.  This  evidence  was  proper,  and 
to  be  considered  by  the  jury,  to  be  given 
such  weight  only  as  they  thought  it  entitled 
to  In  view  of  all  the  other  facts  and  cir- 
cumstances of  the  case.  It  was  not  error  to 
admit  it  Mathews  v.  State,  19  Neb.  330, 
838,  27  N.  W.  234;  Anderson  v.  State  (lud.) 
4  N.  K  63,  66. 

There  Is  further  objection  because  the 
state  was  permitted  to  give  evidence  of 
statements  purported  to  have  been  made  by 
the  defendant  to  the  officer  arresting  him  at 
the  time  of  the  arrest,  'In  the  nature  of  an 
admission  of  guilt.  The  evidence  we  think 
proper.  The  statements  are  shown  to  have 
been  made  freely  and  voluntarily,  without  In- 
ducement or  Influence  of  hope  or  fear  on  the 
part  of  the  officer  making  the  arrest  or  any 
other  person.  Furst  v.  State,  31  Neb.  403, 
407,  47  N.  W.  1116;  Burlinglm  v.  State  (Neb.) 
86  N.  W.  76. 

There  are  some  other  objections  to  the  ad- 
mission of  evidence,  but  we  find  nothing  in 
regard  thereto  upon  which  error  ran  be  suc- 
cessfully predicated,  and  must  hold  that  as 
to  the  admission  of  such  evidence  no  error 
appears  in  the  record. 

The  defendant,  on  the  trial  of  the  case,  In- 
troduced evidence  for  the  purpose  of  prov- 
ing that  the  prosecutrix  was  over  the  age  of 
15  years  at  the  time  of  the  alleged  offense, 
and  was  of  unchaste  character.  Upon  this 
phase  of  the  case  the  court  instructed  the 
jury,  the  giving  of  such  Instruction  was  du- 
ly excepted  to,  and  Is  now  assigned  as  er- 


ror. The  court  instructed  the  jury  that  the 
chastity  or  unchaatity  of  the  prosecutrix 
should  not  be  considered.  If  the  Jury  be- 
lieved from  the  evidence  beyond  a  reason- 
able doubt  that  she  was  under  the  age  of  15 
years  at  the  time  the  crime  charged  in  the 
information  is  alleged  to  have  been  commit- 
ted. It  is  then  stated:  "If,  on  the  contrary, 
the  jury  believe  from  the  evidence  that  the 
said  Susan  Schroeder  was  over  fifteen  years 
of  age,  and  under  eighteen  years  of  age,  at 
the  time  of  the  assault  charged  In  the  Infor- 
mation, and  that  the  said  Susan  Schroeder 
was  unchaste  as  herein  defined,  or  if  you 
entertain  a  reasonable  doubt  as  to  her  chas- 
tity, then  you  should  acquit  the  defendant, 
unless  yon  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  said  Susan 
Schroeder  was  under  the  age  of  fifteen  years 
at  the  time  of  the  assault  charged  In  the 
Information."  The  defense  sought  to  be  es- 
tablished by  the  testimony  referred  to  was 
good  under  the  statute,  and.  If  the  evidence 
in  regard  thereto  raises  a  reasonable  doubt 
in  the  minds  of  the  jury;  It  was  their  duty 
to  acquit,  but  if,  as  Instructed  by  the  court 
they  believed  beyond  a  reasonable  doubt 
that  she  was  under  15  years  of  age.  the  de- 
fendant would  then  be  guilty  of  the  offense 
charged,  regardless  of  the  question  of  chas- 
tity. There  was  no  error  in  charging  the 
jury  upon  this  phase  of  the  case.  The  In- 
struction was  based  upon,  and  responded  to, 
one  theory  of  the  defense  sought  to  be  es- 
tablished by  the  evidence  on  behalf  of  the 
defendant. 

Lastly,  It  Is  urged  that  the  evidence  Is  in- 
sufficient to  support  the  verdict,  for  want  of 
corroborating  evidence  to  that  of  the  prose- 
cutrix. The  defendant  admits  that  be  was 
with  the  prosecutrix  at  the  time  the  offense 
Is  alleged  to  have  been  committed,  going 
vrlth  her  a  distance  of  about  IV^  miles,  dur- 
ing which  time.  It  is  claimed  by  the  state, 
the  offense  was  committed,  but  he  denies 
that  any  act  of  serual  intercourse  took  place. 
A  statement  made  by  the  defendant  at  or 
about  the  time  of  his  arrest,  on  the  charge 
against  him,  was  in  the  nature  of  an  admis- 
sion, and  might  very  properly  be  regarded 
as  corroborative  of  the  evidence  of  the  prose- 
cutrix. His  apparent  effort  to  escape  soon 
after  the  alleged  crime  was  a  circumstance 
proper  to  be  considered  by  the  jury.  There 
was  also  evidence  before  the  Jury,  given  by 
the  defendant,  most  contradictory  in  char- 
acter, which  affected  his  credibility  by  rea- 
son thereof,  and  would  correspondingly  add 
weight  and  force  to  the  evidence  of  the 
prosecutrix.  While  the  corroborating  cir- 
cumstances are  but  few,  and  not  as  strong 
as  might  be  desired  In  order  that  the  com- 
mission of  the  offense  be  established  in  an 
entirely  satisfactory  manner,  we  are  not  pre- 
pared to  say  that  there  are  not  sufficient  cor- 
roborating facts  and  circumstances  to  the 
testimony  of  the  prosecutrix  to  sustain  the 
conviction,  notwithstanding  the  denial  of  the 
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act  by  tbe  defendant  in  his  testimony.  Tne 
verdict  of  the  Jury  Is  supported  by  sufficient 
evidence,  and  the  Judgment  of  conviction 
will  not  be  disturbed.    Affirmed. 


FAULKNER  v.  GILBESIT. 
(Supreme  Court  of  Nebraska.    April  10,  1901.) 

ADMISSIONS     BT    ANSWBRr-BVIOENCE— CRED- 
IBILITY OF  WITNBSS-PAROL  BVIDBNOB. 

1.  Where  the  answer  admits  the  execution  of 
the  contract  sued  on.  It  Is  prejudicial  error  to 
receive  evidence  on  the  trial  tending  to  show 
that  such  contract  did  not  exist  at  the  time  the 
answer  admits  defendant  executed  It,  or  for 
some  years  thereafter. 

2.  Evidence  of  the  repntation  of  a  witness  for 
truth  and  veracity  must  relate  to  such  reputa- 
tion at  theplace  of  his  residence  at  the  time  he 
testifies.  Evidence  of  such  reputation  in  a  com- 
munity several  years  after  he  has  ceased  to  re- 
side there  is  Irrelevant. 

S.  Evidence  of  a  prior  or  contemi>oraneous 
narol  agreement  between  the  parties  to  a  writ- 
ten contract  which  varies  or  contradicts  the 
terms  of  the  latter  Is  Inadmissible,  the  execu- 
tion thereof  being  admitted. 

(SyUabns  by  the  Oonrt,) 

Brror  to  district  conrt,  Oaas  county;  Ram- 
sey, Jndge. 

Action  by  Francis  O.  Faulkner,  assignee, 
against  Gyrus  P.  Gilbert  Judgment  for  de- 
fendant, and  plalntia  brings  error.  -Bevers- 
ed. 

S.  Ifc  Oelsthardt,  for  plalntlfT  1b  error.  A. 
N.  Sullivan,  for  defendant  Id  error. 

NOBVAL,  O.  J.  This  case  has  been  here 
before.  Faulkner  ▼.  Gilbert,  67  Neb.  644, 
77  N.  W.  1072,  wherein  It  was  held  that  an 
Instruction  was  erroneous  because'  It  Ignored 
the  proposition  that  a  consideration  of  a 
contract  of  guaranty  need  not  move  to  the 
promisor,  and  that  a  disadvantage  to  the 
promisee  Is  a  sufficient  consideration,  al- 
thongb  the  promisor  derives  no  benefit  there- 
from; and  the  conrt  further  pointed  out  that 
the  extension  of  time  to  a  principal  debtor 
is  a  sufficient  consideration  to  support  a 
guaranty  by  a  stranger  of  the  payment  of 
the  new  obligation.  After  being  remanded, 
the  case  was  again  tried,  resulting  In  a  ver- 
dict and  Judgment  adverse  to  plaintiff,  who 
comes  to  this  court  therefrom  on  error.  The 
answer.  In  effect,  admitted  that  defendant  ex- 
ecuted the  contract  of  guaranty.  On  trial,  evi- 
dence was  Introduced  tending  to  show  that 
some  years  after  this  contract  of  guaranty 
was  entered  Into,  as  admitted  by  the  answer, 
no  snch  guaranty  appeared  upon  the  note. 
This  evidence  could  not  be  relevant,  and  was 
prejudicial;  for.  In  effect,  it  submitted  to  the 
Jury  the  question  of  whether  a  contract  of 
guaranty  had  ever  been  entered  Into,  when 
that  fact  was  admitted  by  the  answer. 
Hence  snch  evidence  was  both  erroneous  and 
preJndlciaL 

One  of  plaintiff's  witnesses  was  one  B.  A. 
Olbsoa,  who  testified  by  deposition.  The 
record  sksws  that  Gibson  bad  been  absent 


from  Cass  county,  his  place  of  residence  at 
the  time  the  contract  was  made,  several 
years  prior  to  the  time  of  trial.  Yet  evi- 
dence was  permitted  on  behalf  of  defendant 
tending  to  Impeach  his  reputation  for  truth 
and  veracity  in  that  county.  This  conrt  has 
held,  and  properly,  that  evidence  of  the  gen- 
eral reputation  of  a  witness  for  truth  and 
veracity  must  have  reference  to  such  reputa- 
tion at  his  present  place  of  residence.  Evi- 
dence as  to  reputation  in  a  community  In 
which  he  has  not  resided  for  several  years  Is 
not  relevant,  for  since  removing  from  his 
former  place  of  residence  he  may  have  re- 
formed his  life;  and  the  law  does  not  pre- 
sume that  a  bad  reputation  will  always  sub- 
sist, but  the  contrary,  In  the  absence  of  evi- 
dence tending  to  show  the  continuation 
thereof.  Sun  Fire  Office  v.  Ayerst,  37  Neb. 
184,  55  N.  W.  635;  Long  v.  State,  23  Neb. 
84,  36  N.  W.  310;  Marlon  v.  State,  20  Neb. 
233,  242,  29  N.  W.  911.  The  admission  of 
the  evidence  was  erroneous  and  prejudicial 
to  plaintiff. 

The  court  also  erred  In  admitting  evidence 
of  defendant  to  transactions  between  him- 
self and  the  promisee  in  the  contract  of  guar- 
anty which  led  up  to  said  contract  The  fol- 
lowing question  was  asked  him:  "Tou  may 
state  what  proposition  he  [being  the  agent  of 
the  promisee]  made  to  yon  In  any  conversa- 
tion about  how  yon  could  be  released  from 
that  Indebtedness."  The  question  referred 
to  the  Indebtedness  represented  by  the  con- 
tract guarantied.  To  this  plaintiff  objected 
as  Incompetent  and  an  attepipt  to  contradict 
a  written  Instrument  by  parol  evidence. 
This  objection  was  overruled,  and  the  wit- 
ness was  permitted  to  testify  that  the  payee 
told  him  before  be  executed  the  guaranty 
that,  If  he  would  get  the  payor  of  the  note 
to  secure  the  note  by  a  mortgage  on  a  house 
and  lot  he  would  release  him  (the  guaran- 
tor) from  liability  on  the  debt,  and  that  he 
procured  such  mortgage,  but  that  the  payee 
of  the  note  then  refused  to  release  him,  but 
Insisted  upon  his  signing  the  guaranty, 
which  he  then  did.  This  evidence  was  In- 
competent, for  the  reason  that  It  was  an  at- 
tempt by  parol  evidence  to  contradict  and 
vary  the  terms  of  a  written  contract,  and 
its  admission  by  the  court  was  error.  Ka- 
serman  v.  Fries,  83  Neb.  427,  60  N.  W,  269; 
Van  Etten  v.  Howell,  40  Neb.  850,  -59  N.  W. 
389;  MattlBon  v.  Railroad  Co.,  42  Neb.  545, 
60  N.  W.  925;  Gerner  v.  Church,  48  Neb. 
600,  62  N.  W.  61.  For  these  errors,  the  Judg- 
ment must  be  reversed  and  the  cause  re- 
manded.   Reversed  and  remanded. 


DOBSON  V.  STATEL 
(Supreme  Court  of  Nebraska.    April  10,  1901.) 

CRIMINAL    LAW— INSTRUCTIONS-LAXCBNT. 
1.  An  instruction  whereby  the  whole  case  la 
attempted  to  be  covered,  but  which  omits  an 
essential  element.  Is  erroneous,  and  Is  not  cured 
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by  another  Instroction,  which  coven  the  point. 
2.  To  constitute  larceny,  there  most  have  ex- 
isted a  felonious  intent  at  the  time  of  the  talc- 
ing. 

(Syllaboa  bj  the  Conrt) 

Error  to  district  court,  Cherry  county; 
Westover,  Judge. 

Alexander  Dobson  waa  convicted  of  lar- 
ceny, and  brings  error.    Reversed. 

Hamer  &  Hamer  and  J.  Wesley  Tuclcer, 
for  plaintiff  In  error.  The  Attorney  Gen- 
eral and  M.  F.  Harrington,  for  the  State. 

NORVAIj,  O.  J,    Alexander  Dobson  was 
prosecuted  in  the  district  court  of  Cherry 
county  for  stealing  a  calf.    The  Judgment  of 
conviction  Is  here  for  review.    Among  the 
numerous  errors  assigned  Is  one  relating  to 
the  giving  of  the  fifth  Instruction,  a  copy  of 
which  follows:    "You  are  Instructed  that  In 
this  case,  If  you  are  convinced  by  the  evi- 
dence beyond  a  reasdnable  doubt  that  the 
defendant,  on  or  about  the  30th  day  of  No- 
vember, 1899,  In  Cherry  county,  Nebraska, 
took  the  calf  described  In  the  Information 
from  the  range  or  prairie  at  or  near  his 
home  In  Cherry  county,  Nebraska,  Into  his 
possession,  and  on  or  about  said  time  sold 
and  delivered  the  same  to  one  Jerry  Kelley, 
with  the  intention  then  and  there  to  con- 
vert the  said  calf  to  his  own  use,   and  to 
permanently  deprive  the  owner  thereof  of  his 
said  property,  then  you  are  Instructed  that 
said  action  on  his  part  would  constitute  a 
larceny  of  said  calf,  within  the  meaning  of 
the  laws  of  this  state."    By  this  Instruction 
the  court  attempted  to  cover  the  whole  case. 
If  It  omitted  an  essential  element  of  larceny, 
the  giving  of  It  was  error.    Barnes  v.  State,  40 
Neb.  546,  59  N.  W.  125;    McAleer  v.  State, 
46  Neb.  116,  64  N.  W.  358;  Bunge  v.  Brown, 
28  Neb.  817,  37  N.  W.  660;    Gilbert  v.  Sad- 
dlery Co.,  26  Neb.  194,  42  N.  W,  11;   Bowie 
V.  Spalds,  26  Neb.  635,  42  N.  W.  700;  Thomp- 
son V.  People,  4  Neb.  524;  Baldwin  v.  State, 
12  Neb.  61,  10  N.  W.  463.    This  Is  true,  even 
though  another  Instruction  may  include  the 
element  omitted  In  the  one  by  which  the 
court  attempts  to  state  to  the  Jury  the  essen- 
tial Ingredients  of  the  crime.    Blchardson  v. 
Halstead,  44  Neb.  606,  62  N.  W.  1077;   Oar^ 
son  T.  Stevens,  40  Neb.  112,  68  N.  W.  845; 
Bank  V.  Lowrey,  86  Neb.  290,  54  N.  W.  568; 
Barr  t.  State,  45  Neb.  458,  63  N.  W.  856; 
Metz  V.  State,  46  Neb.  547,  65  N.  W.  190. 
By  this  histructlon  the  Jury  were  told  that  It 
was  their  duty  to  find  the  defendant  guilty 
If  the  facts  therein  set  forth  were  proved. 
The  Instruction  omits  one  essential  element 
of  the  crime  of  larceny,— a  felonious  Intent 
It  Is  true  that  It  Is  not  necessary  that  the 
word  "felonious"  or  "feloniously"  be  used  by 
the  court,  provided  words  of  like  Import  or 
meaning  are  employed.    Fhllamalee  v.  State, 
68  Neb.  320.  78  N.  W.  625.     In  the  Instruc- 
tion   complained    of    not    even    the    word 
"wrongful"  or  "unlawful"  appears.    The  Ju- 
ry were  Instructed  merely  that  If  he  took  the 


calf  and  delivered  It  to  Kelley  with  ttie  in- 
tention to  convert  H  to  his  own  use,  and  per- 
manently deprive  its  owner  of  his  property, 
the  crime  had  been  proven.  This  would 
have  been  his  intent  had  be  purchased  the 
calf  of  Its  owner,  or  had  the  latter  given  it 
to  him.  Hence  there  were  no  words  In  the 
Instruction  which  lmp<xted  that  a  felonious 
Intent  in  the  taking  was  necessary.  It  was 
therefore  erroneous,  and  for  that  reason  de- 
fendant is  entitled  to  a  new  trial.  Numer- 
ous other  errors  are  alleged  In  the  petition  in 
error  and  urged  In  the  brief  of  defendant. 
We  do  not  deem  it  necessary  to  discuss 
them.  Many  are  trivial;  others  not  likely 
to  appear  on  another  trial  The  judgment  of 
the  lower  court  la  reversed. 


TRIMBLE  et  al.  t.  STATE. 
(Supreme  Court  of  Nebraska.    April  10,  1901.) 

CRIMINAL  LAW— PLEA— NOT  GUILTY— PROSED 
CUTING  ATTORNEY  —  INFORMATION  —  VERI- 
FICATION-JUDICIAL NOTICE— ROBBBaiT. 

1.  A  plea  of  not  guilty,  whether  made  by  the 
accused,  or  entered  by  the  court  for  him  when 
on  arraignment  be  stands  mute,  is  a  waiver  of 
all  defects  in  an  information  that  can  be  reach- 
ed by  a  motion  to  quash. 

2.  The  words  ''prosecuting  attorney,"  in  sec- 
tions 579,  680,  Cr.  Code,  construed  to  me.in 
"county  attorney." 

3.  Informations  for  crimes  must  be  by  the 
county  attorney  of  the  proper  county,  and  be 
verified  by  his  oath. 

4.  The  clerk  of  the  district  court  may  prop- 
erly take  verifications  of  informations. 

6.  A  court  will  take  Judicial  notice  of  its 
clerk. 

6.  The  name  of  an  additional  witness  discov- 
ered after  the  filing  of  an  information  may  be 
indorsed  thereon  before  trial. 

7.  In  a  prosecution  for  robbery  from  the  per- 
son, it  is  not  necessary  to  a  conviction  that  the 
prosecuting  witness  testify  in  so  many  words 
that  he  did  not  consent  to  the  taking  of  the 
property,  if  his  whole  testimony  discloses  his 
nonconsent. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Merrick  county; 
Hollenbeck,  Judge. 

Daniel  J.  Trimble  and  George  W.  Wilson 
were  convicted  of  the  crime  of  robbery,  and 
bring  error.    Afllrmed. 

John  C.  Martin  and  W.  T.  Thompson,  for 
plaintiffs  in  error.     The  Attorney  General. 

for  the  State. 

NOKVAL,  C.  J.  Daniel  J.  Trimble  and 
George  W.  Wilson  were  convicted  of  the 
crime  of  robbery  from  the  perscm  of  one  Wil- 
liam Ferguson,  and  sentenced  to  a  term  of 
lAiprisonment  In  the  penitentiary.  The  de- 
fendants, together  with  John  Shea  and  Wil- 
liam Hurley,  were  Jointly  charged  hi  the  In- 
formation with  the  commission  of  the  crime. 
Shea  and  Hurley  were  granted  trials  sep- 
arate and  apart  from  the  other  two.  When 
Trimble  and  Wilson  were  arraigned,  they 
stood  mute  and  refused  to  plead  to  the  In- 
formation. Thereupon  the  conrt  entered  for 
them  a  plea  of  not  guilty.    On  the  day  of 
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the  trial  tbey  fliect  a  motion  to  quasli  tbe 
information,  wlilcb  tbe  court  ordered  strick- 
en from  tbe  files,  and  this  ruling  is  the  first 
error  of  which  complaint  is  here  made.  This 
order  of  tbe  court  was  clearly  right.  The 
motion  to  guaab  was  filed  without  leave  of 
court,  while  the  plea  of  not  guilty  was  up- 
on tbe  records.  Section  444  of  the  Criminal 
Code  declares  that  "tbe  accused  shall  be  tals- 
en  to  have  waived  all  defects  which  may  be 
excepted  to  by  a  motion  to  quash,  or  a  plea 
In  abatement,  by  demurring  to  an  Indict- 
ment or  pleading  in  bar,  or  tbe  general  Ui- 
Bue."  A  plea  of  not  guilty  is  a  wairer  of 
any  defect  in  the  Information  that  can  be 
reached  by  a  motion  to  quash.  It  Is,  bow- 
ever,  argued  that  said  section  444  does  not 
apply  to  this  class  of  cases,  since  the  de- 
fendants, when  arraigned  on  the  Information, 
remained  mute,  and  tbe  court,  under  the 
Criminal  Code,  entered  a  plea  of  not  guilty 
for  each  of  them.  Such  action  of  tbe  court 
was  for  the  benefit  of  defendants,  and  tbey 
knew  such  a  plea  would  be  entered  on  the 
records  for  them  If  they  made  no  plea  them- 
selves; and  when  so  entered  it  became  their 
plea,  which  tbey  could  have  withdrawn  at 
any  time,  by  leave  of  court,  precisely  the 
same  as  If  they  bad  made  the  plea  in  the 
first  instance.  We  have  no  doubt  that  tbe 
provisions  of  tbe  section  quoted  are  appli- 
cable to  this  case. 

Moreover,  the  motion  to  quash  was  with- 
out substantial  merit.  It  was  based  upon  the 
following  grounds:  (1)  The  Information  was 
not  filed  by,  or  verified  by  the  oath  of,  the 
prosecuting  attorney;  (2)  the  Information 
was  not  sworn  to  before  a  magistrate  or  oth- 
er Judicial  officer  authorized  to  administer 
oaths. 

Tbe  Information  in  the  case  at  bar  was 
filed  In  the  district  court  of  Merrick  county 
by  the  county  attorney  of  that  county,  and 
it  was  verified  by  his  oath.  It  is  true  that 
section  579  of  tbe  Criminal  Code  provides 
that  all  Informations  shall  be  filed  "by  the 
prosecuting  attorney  of  the  proper  county," 
and  likewise  that  section  580  of  tbe  same 
Code  requires  all  informations  to  be  "verifi- 
ed by  tbe  oath  of  the  prosecuting  attorney." 
The  words  "prosecuting  attorney,"  In  said 
sections,  mean  "county  attorney."  Chapter 
T,  {  26,  Comp.  St  Tbe  information  was  filed 
by,  and  verified  under  the  oath  of,  the  prop- 
er officer.  Dlnsmore  v.  State  (Neb.)  S5  N. 
W.  448, 

Tbe  information  before  us  was  sworn  to 
before  the  clerk  of  tbe  district  court,  who 
has  authority  to  take  veriflcatlons  of  in- 
formations In  criminal  cases.  State  v.  Lau- 
ver.  26  Neb.  757,  42  N.  W.  762;  Sharp  v. 
State  (Neb.)  85  N.  W.  38.  The  Jurat  to  the 
verification  was  signed,  ".T.  C.  Jeffers,  Clerk." 
This  was  sufflcient  Tbe  court  below  took 
Judicial  notice  of  its  clerk. 

After  filing  the  Information,  and  before 
trial,  the  county  attorney  indorsed  thereon 
the  name  of  Elmer  Maurer,  who  testified  on 


behalf  of  the  state  over  the  objectiona  of  de- 
fendants.    By  section  579   of  the  Criminal- 
Code,  the  county  attorney  Is  required  to  in- 
dorse on  the  information  "the  names  of  the- 
witnesses  known  to  blm  at  tbe  time  of  filing 
the  same;  and  at  such  time  before  the  trial 
of  any  case  as  the  court  may,  by  rule  or 
otherwise  prescribe,  he  shall  Indorse  tbereou' 
the  names  of  such  other  witnesses  as  shall 
then  be  known  to  him."     In  pursuance  of 
this   statute  the  district   court   of   Merrick 
county  adopted  the   following  rule,    which- 
was  In  force  at  the  time  of  the  trial:    "In- 
criminal   cases,   pending   upon   Information, 
the  prosecuting  attorney  may  at  any  time  be- 
fore  tbe  trial   thereof   Indorse   on    the   in- 
formation the  names  of  such  witnesses  as- 
shall  then  for  the  first  time  become  known  to 
him,  upon  bis  filing  with  tbe  derk  of  the- 
court  bis  affidavit  setting  forth  that  tbe  ma- 
teriality of  such  witnesses'   testimony   ha!>- 
Just  come  to  his  knowledge  and  that  they 
were  not  known  to  him  to  be  material  wit- 
nesses at  the  time  of  filing  the  information. 
After  the  trial   has  been   commenced,   thp- 
prosecuting  attorney.   In   roch   cases,   upo-i 
making  a  satisfactory  showing  to  the  court 
that  be  was  not  before  tbe  trial  commenced 
apprised  that  the  persons  named  were  mate- 
rial witnesses  for  the  prosecution,  and  that 
this  has  Just  become  known  to  him  before 
the  trial,  may  by  leave  of  the  court  indorse 
the  names  of  such  witnesses  upon  the  in- 
formation."    In  accordance  with  this  rule, 
the  county  attorney  filed  the  necessary  affid.H- 
vlt  to  entitle  blm  to  IndcH-se  the  name  of 
Maurer  upon  the  information.     The  atten- 
tion of  tbe  attorneys  for  the  defense  was  call- 
ed to  the  affidavit  by  the  cotmty  attorney.    If 
defendants  were  taken  by  surprise  by  the  in- 
dorsement of  said  name,  they  should  have 
asked  for  a  postponement  of  tbe  trial.    This  - 
tbey  did  not  do.     No  prejudice  was  shown. 
Stevens  v.  State,  19  Neb.  647,  28  N.  W.  304: 
Parks  V.  State.  20  Neb.  515.  31  N.  W.  5;  Mil- 
ler V.  State,  28  Neb.  437,  45  N.  W.  451. 

Tbe  final  contention  Is  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  for  two 
reasons:  First,  it  was  not  shown  that  the- 
property  was  taken  from  tbe  complaining 
witness  without  his  consent;  second,  there 
was  no  sufficient  identification  of  tbe  defend- 
ants as  participants  in  tbe  commission  of  the 
crime.  In  a  prosecution  for  larceny  or  bur- 
glary it  must  appear  that  tbe  property  was 
taken  without  tbe  consent  of  tbe  owner,  and 
where  he  Is  a  witness  on  the  trial  it  must 
be  established  by  bis  testimony.  It  is  not 
essential  that  the  owner  of  the  property 
should  testify  In  so  many  words  that  be  did 
not  consent  to  the  taking,  but  if  bis  evidence 
as  a  whole  reveals  that  no  consent  was  ob- 
tained from  blm.  and  that  the  taking  was- 
wrongful  and  felonious,  the  requirements  of 
the  law  are  satisfied.  Rema  v.  State,  52  Neb. 
375.  72  N.  W.  474.  In  the  present  case, 
while  tbe  complaining  witness  did  not  state- 
that  the  property  was  taken  from  his  person- 
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wltbout  his  consent,  his  testlmoay  sbowB  im- 
equivocally  that  lie  did  not  consent,  but  that 
the  property  was  taken  from  him  at  the  muz- 
zle of  a  gun.  The  evidence  Is  ample  to  sus- 
tain the  finding  that  the  defendants  were  per- 
petrators ot  the  crime.    Affirmed. 


ELKHORN   VAIiLBY   BANK   r.    MARLEY 

et  al. 

(Supreme  (Jonrt  of  Nebraska.    April  10,  1901.) 

APPKALr-RKVlEW— BILL  OF  EXCEPnONS— 

INSTRUCTIONS. 

1.  Assiernments  of  error  not  argued  in  the 
brief  are  deemed  waived. 

2.  An  assisnment  that  the  damages  are  ex- 
cessive cannot  be  considered  in  the  absence  of 
a  bill  of  exceptions. 

3.  Instructions  will  not  be  reviewed  where 
they  were  not  excepted  to  in  the  trial  court. 

(Syllabus  by  the  Coatt.) 

Error  to  district  court.  Holt  county;  West- 
over,  Judge. 

Action  by  the  Elkhom  Valley  Bonk  against 
Mary  Marley  and  others.  Judgment  for 
defendants,  and  plalntur  brings  error.  Af- 
firmed. 

M.  F.  Harrington  and  J.  J.  Harrington, 
for  plaintm  in  error.  H.  M.  Uttley,  for  de- 
fendants in  error. 

NORVAL,  C.  J.  This  was  an  action  In 
replevin  by  the  Elkhom  Valley  Bank  to 
recover  possession  of  a  number  of  cattle 
which  It  claimed  a  special  property  In  by 
virtue  of  a  chattel  mortgage  executed  by 
one  John  Marley.  The  defendant  answer- 
ed the  petition,  denying  the  averments  there- 
in, pleaded  ownership  of  the  property  in 
other  parties  and  rlgbt  to  possession  In  her- 
self, and  prayed  a  return  of  the  cattle.  Up- 
on the  trial  a  verdict  was  returned  finding 
the  rlgbt  of  possession  of  the  property  In 
controversy  at  the  time  of  the  commence- 
ment of  the  action  In  defendant,  and  assess- 
ing such  right  of  possession  at  $443,  and 
the  damages  for  the  wrongful  detention  at 
$190.  Plaintiff  prosecutes  error  from  the 
judgment  entered  on  the  verdict. 

The  petition  in  error  contains  15  assign- 
ments of  error,  and  a  majority  of  them,  not 
having  been  argued  in  the  brief,  are  waived. 
Johnson  v.  Gulick,  46  Neb.  811,  65  N.  W. 
883;  Machine  Co.  v.  Gerhold,  47  Neb.  897, 
66  N.  W.  538;  GIU  v,  Lydick,  40  Neb.  608,  59 
N.  W.  104. 

It  is  Insisted  that  the  amount  of  dam- 
ages awarded  by  the  jury  is  excessive.  This 
point  cannot  be  considered,  since  there  is  no 
bill  of  exceptions  in  the  case;  the  same  bay- 
ing been  quashed  at  a  prior  term.  For  the 
same  reason,  the  assignment  that  the  ver- 
dict is  contrary  to  the  evidence  cannot  be 
considered. 

Another  contention  Is  that  the  verdict  Is 
contrary  to  law,  In  that  It  did  not  deter- 
mine tbe  right  of  property  in  the  cattle. 
The  answer  merely  tendered  tbe  Issue  of 


right  of  possession,  of  tbe  property,  and  fbe 
verdict  fully  responded  to  this  issue. 

Complaint  is  made  of  the  giving  of  cer- 
tain instructions.  There  were  no  exceptions 
taken  to  the  instructions  in  the  court  below: 
hence  they  cannot  be  reviewed.  Tbe. Judg- 
ment is  affirmed. 


SE(X>RD,  Sheriff,  v.  POWERS. 

(Supreme  Court  of  Nebraska.     AprU  10,  1901.) 

JUDGMENT— VACATINQ— FRAUD— DILIGENCB. 

1.  Under  section  602  of  the  0>de  of  CivU 
Procedure,  a  Judgment  clearly  shown  to  have 
been  obtained  by  fraud  or  false  testimoay. 
which  it  would  be  against  conscience  to  en- 
force, will,  on  a|>plication  of  the  unsuccessful 
party  and  a  showing  of  due  diligence,  be  vacat- 
ed and  set  aside. 

2.  The  intentional  production  by  a  litigant  of 
false  testimony  to  establish  a  cause  of  action 
or  defense  will,  in  a  proper  case,  justify  the 
annulment  of  a  decree  or  judgment  which  is  the 
product  of  such  testimony. 

S.  A  party  should,  in  preparing  his  case  for 
trial,  proceed  on  the  assumption  uat  his  adver- 
sary will  produce  evidence  to  make  good  the 
averments  of  his  pleading. 

4.  In  an  action  to  vacate  a  judgment  on  the 
ground  that  it  was  obtained  by  fraud,  the  plain- 
tiff must  allege  and  prove  that  he  exercised  due 
diligence  at  the  former  trial,  and  that  bis  fail- 
ure to  secure  a  just  decision  was  not  attributa- 
ble to  his  own  fault  or  negligence. 

(Syllabus  by  tbe  Court.) 

Error  to  district  court.  Cla.y  county;  Hast- 
ings, Judge. 

Actions  between  M.  Louisa  Powers  and 
Guy  W.  Secord.  Judgments  foT  plaintiff,  and 
defendant  brings  error.  The  cases  were  con- 
solidated In  the  supreme  court  and  affirmed. 

Thomas  H.  Matters,  for  plaintiff  in  error. 
Hurd  &  Spanogle,  Leslie  G.  Hurd,  and  S.  W. 
Christy,  for  defendant  In  error. 

SULLIVAN,  J.  The  fundamental  question 
Involved  in  this  litigation  is  the  ownership 
of  certain  cattle,  hogs,  and  other  chattels 
seized  by  Guy  W.  Secord,  sheriff  of  Clay 
county,  under  an  order  of  attachment  Issued 
out  of  the  district  court  in  an  action  brought 
by  the  Sutton  National  Bank  against  Thom- 
as Powers  to  recover  a  money  judgment. 
M.  Louisa  Powers,  wife  of  Thomas  Powers, 
asserted  title  to  the  property,  and  at  her 
Instance,  or  at  least  for  her  benefit  a  mo- 
tion was  made  to  discharge  the  attachment. 
In  support  of  this  motion,  which  seems  to 
have  been  eventually  overruled,  Mrs.  Pow- 
ers filed,  not  later  than  June  1,  1S96,  an  affi- 
davit containing  a  detailed  statement  of  her 
means  and  the  sources  from  which  they 
were  derived,  together  with  a  circumstan- 
tial account  of  the  transactions  through 
which  she  acquired  the  possession  and  own- 
ership of  the  attached  property.  She  after- 
wards Instituted  In  the  district  court  an  ac- 
tion of  replevin  against  Secord,  which  was 
tried  In  April,  ISOT,  and  resulted  In  a  verdict 
and  Judgment  <<onflrmlng  her  claim  to  tbe 
cattle  and  hogs.    Afta^jthp  adjournment  of 
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tlie  term  at  whlcli  the  re];>leTln  action  was 
tried,  Secord  filed  a  petition  under  section 
602  of  the  Code  of  Civil  Proeednre,  alleging 
that  the  verdict  against  him  had  been  ob- 
tained by  peijury,  and  asking  that  the  judg- 
ment In  favor  of  Powers  be  set  aside  and  a 
new  trial  awarded.  Upon  this  petition  there 
was  a  trial,  which  resulted  in  a  decision 
denying  the  application  to  vacate  the  Judg- 
ment. The  record  In  each  of  the  cases  Is 
now  before  us  for  review. 

The  only  question  discussed  by  counsel, 
and  therefore  the  only  one  which  we  shall 
consider.  Is  whether  the  evidence  is  of  such 
a  character  as  to  Justify  the  conclusions 
reached  by  the  district  court  We  are  fully 
satisfied  that  the  evidence  In  the  replevin 
action  was  sufficient  to  take  the  case  to  the 
Jury,  and  that  the  finding  In  favor  of  the 
plainticr,  ratified  as  It  is  by  the  trial  Judge, 
shonld  be  approved  and  permitted  to  stand. 
And  we  are  equally  well  satisfied  with  the 
decision  In  the  equity  case.  Secord  was  not 
under  the  necessity  of  relying  entirely,  In  the 
replevin  suit,  upon  the  candor  and  Integrity 
of  Mrs.  Powers.  Her  affidavit  in  the  attach- 
ment case  advised  him  of  all  the  transac- 
tions that  she  had  with  the  principal  wit- 
nesses produced  at  the  second  trial.  It  was 
quite  as  easy  for  him  to  secure  the  attend- 
ance or  obtain  the  depositions  of  these  wit- 
nesses for  the  first  trial  ns  for  the  second. 
It  seems,  however,  tliat  he  did  not  even 
take  the  ti'ouble  to  consult  them.  He  knew 
that  the  plaintiff  would  undertake  to  estab- 
lish her  claim  of  title,  and  he  knew  of  the 
witnesses  who  might  perhaps  refute  her 
claim,  but  he  did  not  question  them  either  in 
court  or  out  of  court  Evidently  he  made  no 
adequate  preparation  for  trial.  He  did  not 
become  diligent  until  after  he  heard  from 
the  Jury.  The  fourth  subdivision  of  section 
002  aforesaid  creates  no  new  right  It  Is 
merely  declaratory  of  the  equity  doctrine 
that  a  Judgment  clearly  shown  to  have  been 
obtained  by  fraud,  and  which  It  would  be 
against  conscience  to  enforce,  will,  on  the 
application  of  the  unsuccessful  party  and  a 
showing  of  due  diligence,  be  vacated  and  set 
aslda  The  weight  of  authority,  doubtless, 
is  that  a  court  of  equity  will  not  arrest  the 
execution  of  a  Judgment  founded  upon  false 
testimony  which  was  considered  and  passed 
upon  by  the  court  or  Jury  In  the  case  in 
which  the  Judgment  assailed  was  rendered. 
In  this  state,  however,  the  rule  Is  that  the 
intentional  production  of  false  testimony 
win.  In  a  proper  case,  Justify  the  annulment 
of  a  decree  or  Judgment  which  is  the  product 
of  such  testimony.  Munro  v.  Callahan,  55 
Xeb.  75,  75  N.  W.  151:  Barr  v.  Post  59  Xeb. 
361,  80  N.  W.  1041.  But  as  was  said  In  Barr 
V.  Post  supra,  it  Is  not  the  policy  of  the  law  to 
encourage  actions  of  this  kind.  There  must 
be  an  end  to  litigation.  A  party  cannot  be 
permitted  to  experiment  with  his  case  at  the 
expense  of  the  public.  He  is  not  Justified  in 
assuming  that  his  adversary  will  not  pro- 


duce evidence  to  make  good  the  averments 
of  his  pleading.  "Whenever  an  issue  exists 
Id  an  action  or  proceeding,"  says  Mr.  Free- 
man in  his  work  on  Judgments  (volume  2 
[4th  Ed.]  {  4S9),  "each  of  the  parties  should 
anticipate  that  his  adversary  will  offer  evi- 
dence to  support  his  side  of  it  and  should 
be  prepared  to  meet  such  evidence  with 
counter  proofs.  When  be  has  an  opportunity 
to  do  this,  and  does  not  avail  himself  of 
It  •  •  •  he  cannot  In  effect,  obtain  a  re- 
trial of  the  issue  before  another  tribunal  by 
charging  that  the  Judgment  against  him  was 
procured  by  perjury."  A  statute  of  the 
state  of  Minnesota  provides  (section  285,  c. 
66,  Gen.  St  1878;  section  5434.  Gen.  St  1804) 
"that  lo  all  cases  where  Judgment  hereto- 
fore has  been,  or  hereafter  may  be,  obtained 
In  any  court  of  record  by  means  of  the  per- 
jury, subornation  of  perjury,  or  any  fraudu- 
lent act,  practice,  or  representation  of  the 
prevailing  party,  an  action  may  be  brought 
by  the  party  aggrieved  to  set  aside  said  Judg- 
ment at  any  time  within  three  years  after 
the  discovery  by  him  of  such  perjury,  sub- 
ornation of  perjury,  or  of  the  facts  consti- 
tuting such  fraudulent  act  practice,  or  rep- 
resentation." Considering  this  provision, 
Gilfllian,  G.  X,  In  Hass  v.  Billings,  42  Minn. 
63,  43  N.  W.  797,  after  showing  the  necessity 
for  a  strict  construction  of  the  law,  contin- 
ues as  follows:  "When  an  Issue  is  squarely 
made  in  a  case,  so  that  each  party  knows 
what  the  other  will  attempt  to  prove,  and 
neither  has  a  right  or  Is  under  any  necessity 
to  depend  on  the  other  proving  the  fact  to 
be  as  he  himself  claims  it— and  such  ap- 
pears to  be  this  case,— the  mere  allegation 
by  the  defeated  party  that  there  was,  as  to 
such  issue,  false  or  perjured  testimony  by 
the  successful  party  or  his  witnesses,  will 
not  as  we  think,  bring  his  case  within  the 
meaning  of  the  statute.  The  statute  certain- 
ly could  not  have. been  Intended  to  excuse  a 
party  from  exercising  pr<^8r  dUIgpJice  in  pre- 
paring for  trial.  It  does  not  appear  by  this 
complaint  but  that  these  plaintiffs  could, 
with  the .  least  diligence,  have  ascertained 
how  the  fact  was,  and  have  produced  ample 
evidence  In  respect  to  the  character  of  the 
note  of  Sackett  &  Wiggins  and  the  responsi- 
bility of  the  makers.  It  cannot  be  that  the 
statute  Intended,  In  giving  the  action,  to 
make  unnecessary  the  ordinary  prudence 
and  reasonable  diligence  required  in  cases 
of  application  for  new  trials  on  the  ground 
of  surprise  or  newly-discovered  evidence." 
In  a  later  case  in  the  same  court  (Colby  v. 
Colby,  59  Minn.  432,  61  N.  W.  460)  It  was 
held  that  perjured  testimony  given  by  the 
plaintiff  in  support  of  the  allegations  of  his 
complaint  was  not  of  Itself  sufficient  to  en- 
title the  defendant  to  relief  from  a  Judgement 
procured  by  such  testimony,  If  the  facts  tes- 
tified to  were  not  peculiarly  or  exclusively 
within  the  knowledge  of  the  plaintiff. 

From  the  evidence  produced  at  the  second 
trial.  It  Is  establlshec^bji^^i^di  doubt  that  If 
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Secord  failed  to  secure  a  Just  decision  in 
tbe  replevin  action,  the  failure  was  chiefly 
due  to  Me  own  carelessness  or  overconfi- 
dence.  The  trial  court  was  right  in  refusing 
to  vacate  the  Judgment,  not  only  because 
Secord  did  not  make  a  sufficient  sbowlng  of 
diligence,  but  also  for  tbe  reason  that  the 
witness  upon  whose  evidence  he  mainly  re- 
lied was  utterly  unworthy  of  credit  or  con- 
fidence. The  testimony  of  this  witness  seems 
to  have  been  given  by  way  of  compensation 
and  atonement  for  an  affidavit  which  he  had 
furnished  the  previous  year  to  the  defendant 
in  the  attachment  suit.  He  did  not  testify 
like  a  person  having  any  sentimental  at- 
tachment to  truth,  but  rather,  like  one  who 
felt  no  moral  restraint,  and  was  willing  and 
anzions  to  render  both  litigants  good  service. 
His  evidence  Is  so  contradictory  and  irrec- 
oncilable upon  all  material  and  Immaterial 
points,— it  dashes  with  and  Impinges  upon 
itself  80  often  and  in  so  many  ways,— that 
no  discriminating  Judge  would  for  a  moment 
think  of  making  it  the  basis  of  any  Judicial 
action.  We  do  not  think  the  evidence  given 
on  both  trials,  when  considered  together, 
shows  anything  more  than  a  balance  of 
probability  against  the  correctness  of  the 
conclusion  reached  In  the  replevin  case. 
Both  Judgments  are  affirmed. 


CARMAN  T.  HARRIS  et  al. 
(Supreme  Oonrt  of  Nebraska.    April  10,  lOQl.^ 

TAX  SALB  —  RIGHTS  OP  PtJRCHASEK  —  FORB- 
CLOSURB  OF  UBN— INVALID  TAX  BALB-TAX 
DEBD—NOTICB-RAILROAO  RIGHT  OF  WAT 
— BVIDENCB. 

1.  A  porchaaer  of  real  estate  for  delinqaent 
taxes  cannot  maintain  an  action  at  law  for  the 
recovery  of  such  taxes  against  the  owner  or 
person  in  whose  name  the  property  is  assessed. 

2.  A  petition  in  equity  for  the  foreclosure  of 
a  lien  for  taxes  paid  by  the  purchaser  of  real 
estate  sold  for  delinquent  taxes,  and  subsequent 
taxes  paid  thereon,  is  not  so  fatally  defective 
as  to  preclude  a  decree  in  plaintiff's  favor  being 
based  thereon  because  it  does  not  allege  that 
there  have  been  no  proceedings  st  law  had  or 
began  for  the  recovery  of  the  amount  for  which 
a  lien  is  claimed,  or  any  part  thereof;  such 
petition  containing  other  proper  averments. 

3.  If  reatl  estate  is  liable  for  taxes,  and  there 
is  a  legal  tax  due  and  delinquent  against  the 
land,  and  it  is  sold  for  delinquent  taxes,  and 
the  tax  purchaser  fails  to  acquire  a  good  title 
to  the  real  estate  because  of  any  violation  of 
the  revenue  law,  or  the  failure  of  public  officers 
to  comply  with  its  provisions,  the  law  declares 
that  the  sale  shall  nevertheless  be  effective  as 
an  assignment  of  the  public's  rights  and  liens 
against  tbe  real  estate  to  the  attempted  tax 
purchaser  thereat.  Grant  v.  Bartholomew,  7S 
N.  W.  814,  57  Neb.  676. 

4.  Where  the  assessments  and  levies  of  taxes 
against  real  estate  are  valid,  the  purchaser, 
even  at  a  void  sale,  is  subrogated  to  the  rights 
of  the  public,  and  may  enforce  his  lien  against 
tbe  property  on  which  tbe  taxes  are  assessed. 
Adams  v.  Osgood  (Neb.)  84  N.  W.  257. 

5.  The  failure  of  the  county  treasurer  to  car- 
ry forward  on  the  tax  records  delinquent  taxes 
for  prior  years  will  not  invalidate  the  sale  of 
real  estate  for  taxes  assessed  tor  subsequent 
years. 


6b  The  failure  of  the  pounty  treasurer  to  ad- 
vertise for  public  sale  real  estate  npon  which 
there  are  delinquent  taxes  due,  as  provided  by 
law,  while  it  would  invalidate  the  sale  of  such 
real  estate  for  taxes,  would  not  affect  the 
purchaser's  lien  on  the  property,  who  could  en- 
force the  lien  to  the  same  extent  that  the  coun- 
ty could,  were  it  not  for  the  payment  of  taxes 
made  by  him. 

7.  The  giving  of  the  notice  required  br  sec- 
tion 123,  art.  1,  c.  77,  General  Revenue  Laws, 
before  a  tax  deed  can  issue,  is  not  essential 
where  the  tax  purchaser  proceeds  in  equity  to 
foreclose  his  tax  lien  as  provided  by  statute. 
The  failure,  to  give  such  notice  could  do  no 
more  than  affect  the  question  of  costs  in  case 
the  owner  came  in  and  offered  to  redeem. 

8.  Where  a  right  of  way  for  a  railroad  com- 

f>any  has  been  acquired  over  land  sold  for  de- 
inqnent  taxes,  in  proceedings  to  foredose  the 
tax  lien,  where  such  right  of  way  is  excepted  in 
the  petition  in  foreclosure,  the  railroad  com- 
pany is  not  a  necessary  party,  and  has  no  inter- 
est in  the  subject-matter  of  the  action. 

9.  The  assessment  of  real  estate  in  the  name 
of  the  rightful  owner  is  not  absolutely  essen- 
tial to  the  validity  of  the  tax  assessed  against 
snch  teal  estate,  and  the  lien  acquired  t&reon 
by  the  purchaser  of  snch  property  at  tax  sale. 

^0.  Evidence    examined,    and    held    that    the 
Judgment  is  not  supported  by  the  evidence,  but 
is  contrary  thereto  and  to  the  law  appUcable  to 
the  case. 
(Syllabus  by  the  C!onrt.) 

Appeal  from  district  court,  Box  Butte  coun- 
ty; Westover,  Judge. 

Action  by  John  S.  Carman  against  Fred 
L.  Harris  and  others.  Judgment  far  defend- 
ants, and  plaintiff  appeals.    Revened. 

Smith  P.  Tuttle,  for  appellant  Ames  A 
Pettis,  for  appellees. 


HOLOOMB,  J.  AppeUant  (plaintUT  bdow) 
began  an  action  in  equity  for  the  purpose 
of  foreclosing  a  lien  for  taxes  upon  certain 
real  estate,  which  he  alleged  existed  in  his 
favor  by  the  reason  of  the  sale  by  the  coun- 
ty treasurer  and  purchase  by  him  of  the 
said  real  estate  for  delinquent  taxes  there- 
on, and  payment  of  subsequent  taxes  as- 
sessed and  levied  on  and  against  the  same 
property.  After  joinder  of  issues  and  a  trial 
to  the  court,  Judgment  was  rendered  hi  fa- 
vor of  defendants  (appellees),  dismissing  the 
action,  and  for  costs.  The  record  does  not 
clearly  disclose  the  g^rounds  upon  which  the 
trial  court  based  its  conclusions  as  an- 
nounced hy  tbe  Judgment  rendered,  nor  do 
counsel  for  appellees  throw  any  light  upon 
the  subject  in  their  brief;  theh:  brief  being 
substantially  for  an  affirmance  of  the  Judg- 
ment below,  not  upon  the  grounds  upon 
which  the  trial  court  apparently  acted,  but 
because,  as  argued,  the  petition  will  not  sup- 
port a  Judgment  in  favor  of  the  plaintiff, 
and  also  for  the  reason  that  the  evidence 
is  Insufficient  to  support  a  finding  and  de- 
cree in  plalntlfrs  favor.  As  disdosed  by  the 
transcript,  it  is  found  by  the  trial  court  that 
the  plaintiff  at  the  commencement  of  the  ac- 
tion was  not  entitled  to  a  lien  in  any  sum 
whatever,  or  for  any  cause  whatever,  upon 
any  of  the  parcels  or  tracts  of  lands  upon 
which  he  held  certificates  of  tax  sales,  and 
receipts  for  payment  of  subsequent  taxes 
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thereon.  It  la  also  found  that  there  are  Ir- 
re^larltles  and  defects  In  the  levy  and  as- 
sessment of  taxes  averred  by  plaintiff  in  his 
petition  to  have  been  levied  and  assessed, 
and  that  there  are  Irregularities  and  defects 
lu  the  sale  of  the  premises,  and  each  and  all 
of  tbem,  under  and  by  virtue  of  which  tbe 
pJaiutiff  claims  to  have  obtained  a  lien,  and 
finds  that,  owing  to  said  defects  and  irregu- 
larities, the  said  plaiintlS  obtained  no  inter- 
est, right,  or  title  fn  and  to  the  premises 
mentioned  in  the  petition,  or  any  part  there- 
of. The  petition  is  not  at  all  artistically 
constructed.  The  issues  raised  by  the  plead- 
ings, however,  so  far  as  are  necessary  to 
a  proper  understanding  of  the  case,  will  ap- 
I>ear  In  the  further  dlscuBsion  thereof.  A 
general  demurrer  was  Interposed  to  the  peti- 
tion on  the  ground  that  it  did  not  state  facts 
suificient  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled.  The  answer 
afterwards  filed  pleaded  the  InsufBclency  of 
the  petition,  and  at  the  beginning  of  the  trial 
a  demurrer  ore  tonus  was  also  presented, 
which  was  likewise  overruled. 

It  Is  now  urged  upon  us  by  appellees  that, 
by  reason  of  the  alleged  Insufficiency  of  the 
allegations  In  the  petition,  no  decree  in  fa- 
vor of  tbe  appellant  could  be  sustained,  and 
that  the  Judgment  dismissing  the  action 
should  be  affirmed,  irrespective  of  the  rea- 
sons given,  or  the  process  by  which  the  same 
was  reached  by  the  trial  court.  We  feel 
disposed  to  sustain  tbe  petition.  If  the  same 
can  be  done  within  any  of  the  recognized 
rules  of  pleading,  liberally  construed,  in  or- 
der to  prevent  a  miscarriage  of  Justice.  It 
would  be  an  awkard  state  of  affairs  if,  after 
the  sufficiency  of  a  petition  has  been  sus- 
tained by  a  trial  court,  and  a  trial  has  re- 
sulted in  a  finding  and  Judgment  against  the 
plaintiff,  which  on  aK)eaI  is  found  to  rest  on 
erroneous  grounds,  sudi  erroneous  Judgment 
should  be  sustained  because  the  court  erred 
in  holding  that  the  petition  stated  a  good 
cause  of  action.  This  would  be  making  two 
errors  result  in  a  right  conclusion. 

Tbe  petition  is  assailed  because  it  does  not 
allege  that  there  have  been  no  proceedings 
at  law  had  or  begun  for  the  recovery  of  the 
amount  for  which  a  lien  is  claimed,  or  any 
part  thereof.  It  is  argued  that,  unless  such 
allegation  la  contained  in  the  petition,  it 
is  fatally  defective,  and  a  decree  In  favor 
of  the  plaintiff  l>ased  thereon  cannot  be  sus- 
tained, and  titat  tbe  decree  of  the  trial  court 
should  stand,  even  though  arrived  at  by  a 
wrong  process.  It  has  heretofore  been  held, 
and  may  be  regarded  as  a  settled  rule  of 
practice  in  this  Jurisdiction,  that  a  petition 
for  the  foreclosure  of  a  real-estate  mortgage 
given  to  secure  a  debt  does  not  state  facts 
sufficient  to  entitle  a  plaintiff  to  relief,  un- 
less it  is  alleged  that  no  proceedings  at  law 
nave  been  had  for  tbe  recovery  of  tbe  debt, 
or  any  part  thereof,  or,  if  such  proceedings 
at  law  have  been  Instituted,  that  the  rem- 
edy at  law  has  been  exhausted.  Blng  t. 
85  N.W.-B4 


Morse.  61  Neb.  842,  71  N.  W.  712.    W«  u« 

Inclined  to  the  view  that  the  reason  for 
the  rule  announced  In  the  case  cited  does  not 
apply  with  equal  force  t<>  an  equitable  ac- 
tion of  tbe  character  under  consideration. 
While  it  is  provided  that  those  having  a  lien 
upon  ^ny  real  property  for  taxes  assessed 
thereon  may  enforce  such  lien  by  an  action 
In  the  nature  of  a  foreclosure  of  a  mort- 
gage (section  1,  art  5,  c.  77,  Gen.  Revenue 
Law),  "and  may  •  •  •  proceed  by  ac- 
tion *  •  •  to  foreclose  the  same,  •  •  • 
in  all  respects  as  far  as  practicable,  in  the 
same  manner  and  with  like  effect  as  though 
the  same  were  a  mortgage  executed  to  the 
owner  of  such  certificate  or  certificates,"  etc. 
(section  170,  art  1,  c.  77,  Id.),  it  does  not 
necessarily  or  logically  follow  that  the  ma- 
terial allegations  of  the  petitions  in  the  two 
classes  of  actions  must  in  aU  respects  be  en- 
tirely similar.  The  reason  for  the  rule  in 
the  foreclosure  of  a  real-estate  mortgage  is 
based  solely  on  the  provisions  of  the  Civil 
Oode  contained  In  sections  850  and  851.  In 
tbe  latter  section  It  is  provided:  "If  It  ap- 
pear that  any  Judgment  baa  been  obtained  In 
a  suit  at  law  for  the  money  demanded  by 
such  petition,  or  any  part  thereof,  no  pro- 
ceedings shall  be  bad  in  such  case,  unless, 
to  an  execution  against  the  property  of  the 
defendant  in  such  Judgment  the  sheriff  or 
other  proper  a&cer  shall  have  returned  that 
the  execution  is  unsatisfied  in  whole  or  in 
part  and  that  the  defendant  has  no  prop- 
erty whereof  to  satisfy  such  execution  ex- 
cept the  mortgaged  premises."  It  is  said 
the  manifest  intention  of  these  provisions  of 
the  Code  is  to  prevent  the  prosecution  of 
proceedings  at  law  to  recover  a  debt  con- 
currently with  proceedings  to  foreclose  a 
mortgage  securing  the  same  debt  Hax; 
greaves  v.  Menken,  45  Neb.  068,  63  N.  W. 
951.  In  Blng  v.  Morse,  supra,  says  Bagan, 
C:  "But  for  the  statute,  the  breach  of  the 
mortgagor's  contract  constituted  the  mort- 
gagee's cause  of  action  against  him.  But 
tbe  legislature  has  seen  fit  to  enact  that  if 
a  Judgment  has  been  obtained  in  a  suit  at 
law  for  money  secured  by  a  real-estate  mort- 
gage, or  for  any  part  thereof,  the  court  shall 
then  not  be  authorized  to  entertain  a  suit 
to  foreclose  such  mortgage,  unless  an  execu- 
tion has  been  issued  upon  the  Judgment  at 
law,  and  returned  unsatisfied  in  whole  or  in 
part  and  containing  the  certificate  of  the 
officer  returning  such  execution  that  the 
Judgment  defendant  has  no  property  except 
the  mortgaged  premises  out  of  which  to  sat- 
isfy such  execution."  In  the  present  action 
no  proceedings  at  law  can  be  bad  for  the  re- 
covery of  the  amount  due  for  taxes  paid  by 
the  appellant  It  may  be  argued  that  the 
special  proceedings  by  which  a  tax  deed  may 
be  obtained  should  be  regarded  as  Incon- 
sistent with  the  right  to  proceed  In  equity 
to  foreclose  a  tax  lien;  but,  if  so,  resort  to 
this  proceeding  Is  especially  negatived  with 
the  reasons  therefor  in  the,  petition.  Tbe 
digitized  by  V 


%0 


85  NOKTHWHSTBBN  REPORTER. 


iNeb. 


amoant  dne  the  plaintiff  for  such  taxes  is 
not  a  debt  recoverable  In  an  action  at  law 
against  the  party  .In  whose  name  the  prop- 
erty Is  assessed.  It  la  only  a  charge  against 
the  real  estate  assessed,  and  a  lien  thereon, 
and  can  be  recovered  only  to  the  extent 
of  the  value  of  the  property  by  a  sale  there- 
of. The  action  for  the  recovery  of  the  taxes 
paid,  and  enforcement  of  the  lien  created.  Is 
purely  equitable  in  nature,  and  a  proceed- 
ing In  rem;  the  debt  or  sum  due  being  in- 
capable of  enforcement  in  an  ordinary  ac- 
tion at  law,  as  no  personal  liability  exists 
against  the  owner  of  the  property  assessed. 
Grant  v.  Bartholomew,  67  Neb.  67S,  78  N. 
TV.  314. 

It  Is  suggested  that  the  redemption  of  the 
land  by  the  owner,  by  the  payment  of  the 
taxes  due  to  the  county  treasurer,  would  sup- 
port an  action  at  law  by  the  holder  of  the  tax 
certificates  against  the  county  treasurer,  and 
because  thereof  the  necessity  arises  tar  an 
averment  that  no  action  at  law  for  the  recov- 
ery of  the  debt  has  l>een  begun.  But  this 
wonid  be  an  entirely  different  cause  of  action 
against  a  different  party,  and  for  the  recovery 
of  money  upon  entirely  different  considera- 
tions than  that  for  which  the  equitable  ac- 
tion Is  prosecuted.  Furthermore,  it  is  alleged 
in  the  petition  that  the  tax  which  it  is  sought 
to  have  declared  a  lien  has  never  been  paid. 
This  allegation  must  apply  to  the  defendant, 
and  is  equivalent  to  alleging  that  the  land  had 
never  been  redeemed  from  tax  sale.  There 
being  no  reason,  statutory  or  otherwise,  for 
alleging  that  no  proceedings  at  law  have  been 
had  for  the  recovery  of  the  taxes,  or  any  part 
thereof,  It  follows  that  a  good  petition,  with 
other  proper  averments,  may  be  framed  with- 
out containing  such  allegations  or  averment. 
The  petition,  we  think,  contains  every  essen- 
tial averment.  If  supported  by  proper  proofs, 
to  entitle  the  plaintiff  to  a  lien  on  the  prop- 
erty, and  a  sale  of  the  same  In  satisfaction 
of  the  amount  due  for  taxes  paid  at  the  time 
of  the  purchase  at  tax  sale,  and  the  subse- 
.quent  taxes  paid  thereon.  We  conclude, 
therefore,  that  the  petition  states  a  cause  of 
action,  and  is  not  so  fatally  defective  that  a 
decree  in  favor  of  the  plaintiff  cannot  be  sus- 
tained. 

In  entering  upon  the  further  discussion  of 
the  case  with  respect  to  plaintiffs  right  to 
the  relief  demanded,  we  cannot  do  better  than 
to  quote,  as  an  expression  of  general  applica- 
tion, from  a  paragraph  In  the  syllabus  of 
Grant  v.  Bartholomew,  57  Neb.  675,  78  N.  W. 
314,  wherein  It  Is  said:  "The  theory  of  our 
revenue  law  Is  that  a  purchaser  of  real  estate 
at  a  sale  made  thereof  for  delinquent  taxes 
shall  not  lose  his  money.  If  no  tax  was  due 
on  the  real  estate  at  the  time  of  the  sale,  then 
the  county  is  to  reimburse  the  purchaser  the 
money  paid.  If  the  land  was  liable  to  taxa- 
tion, and  there  was  a  legal  tax  due  and  delin- 
quent against  the  land,  then.  If  the  tax  pur- 
/•Jiaser  failed  to  acquire  a  good  title  to  the 
real  estate  because  of  any  violation  of  the 


revenue  law,  or  the  failure  of  public  officers 
to  comply  with  its  provisions,  the  law  declares 
that  the  sale  shall  nevertheless  be  effective  as 
an  assignment  of  the  public's  rights  and  liens 
against  the  real  estate  to  the  attempted  tax 
purchaser  thereat"  If,  for  any  reason,  the 
plaintiff  is  entitled  to  no  relief  for  the  money 
he  has  paid  in  faith  of  the  legality  and  regu- 
larity of  the  taxes  assessed  and  levied  for 
general  revenue  purposes,  as  these  were,  he 
should  be  advised  of  the  canse  which  deprives 
him  of  relief;  and,  if  the  taxes  are  utterly 
void,  they  should  be  so  declared,  leaving  to 
the  lAalntlff  his  propo*  remedy.  The  state, 
county,  and  other  municipal  subdivisions  have 
had  the  benefit  of  the  payment  of  the  taxes  by 
appellant;  and  the  law  is,  as  we  understand 
it,  that.  If  the  assessments  and  levies  are 
valid,  then  the  purchaser,  even  at  a  void  sale, 
is  subrogated  to  the  rights  of  the  public,  and 
may  enforce  his  Hen  against  the  property  on 
which  the  taxes  were  assessed.  Adams  v. 
Osgood  (Neb.)  84  N.  W.  257.  We  regard  the 
findings  and  decree  of  the  trial  court  as  to 
irregularities  and  defects  in  the  assessment, 
levy,  and  sale  of  the  property  taxed  being 
such  as  to  avoid  the  tax  so  levied,  and  de- 
priving the  plaintiff  of  any  interest  In  the 
property  assessed  under  his  tax  certificates 
and  receipts,  to  be  unsupported,  and  contrary 
to  the  evidence  and  the  law  applicable  to  the 
facts  In  the  case.  The  ruling  upon  the  gen- 
eral demurrer  filed  in  the  case,  and  the  one 
Interposed  ore  tenns,  with  regard  to  the  peti- 
tion stating  a  cause  of  action,  make  it  clear 
that  it  regarded  the  petition  as  sufilcient; 
and,  if  the  material  allegations  therein  are 
fairly  substantiated  by  the  evidence,  then  the 
plaintiff  was  entitled  to  a  decree  in  his  favor, 
and  the  action  sboold  not  have  been  dismiss- 
ed. 

In  the  argument  of  counsel  some  alleged  ir- 
regularities In  the  assessment  and  levy  of  the 
taxes  and  sale  of  the  property  therefor  are 
suggested,  which  we  will  briefly  notice: 

It  Is  claimed  that  at  the  time  of  the  alleged 
sale  for  taxes,  when  plaintiff  purchased  in 
1893  for  the  delinquent  taxes  of  1892,  the  de- 
linquent taxes  for  previous  years  had  not 
been  carried  forward  on  the  tax  lists  for  that 
year  as  required  by  law.  This  is  an  Irregn- 
larlty  that  can  in  no  wise  affect  plaintiff's 
right  to  a  lien  for  the  delinquent  taxes  paid 
by  him.  At  most,  it  would  only  sulmrdinate 
his  lien  to  that  of  the  Hen  of  the  delinquent 
taxes  for  the  years  prior  to  the  one  fbr  which 
be  paid  the  taxes.  The  defect,  if  it  be  such, 
would  not  invaUdate  the  sale  made  at  the 
time  plaintiff  purchased.  There  Is  nothing 
In  the  statute,  directly  or  by  implication,  that 
would  warrant  ns  in  holding  that,  becanse  a 
county  treasurer  bad  failed  to  carry  forward 
taxes  of  a  previous  year,  a  sale  made  for  de- 
linquent taxes  for  a  subsequent  year  would 
thereby  be  rendered  void. 

It  Is  also  claimed  that  there  Is  nothing  In 
the  record  to  show  that  the  county  treasurer 
had  ever  advertised  the  property  for  sale  for 
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delinquoit  taxes  in  the  manner  and  form  pro- 
Tided  by  law.  While  this  contention,  If  true, 
might  Inralldate  a  sale,  it  would  not  affect 
the  purchaser's  lien  on  the  property,  who,  by 
yirtue  of  the  purchase  and  payment  of  the 
subsequent  taxes,  would  be  subrogated  to  the 
rights  of  the  public,  and  could  enforce  the 
lien  to  the  same  extent  that  the  county  could 
were  It  not  for  the  payments  made  by  him, 
Adams  T.  Osgood,  supra. 

It  is  further  contended  that  there  has  been 
a  failure  on  the  part  of  the  plaintiff  to  give 
the  notice  to  the  owner  and  occupant  of  the 
lands  assessed,  required  by  section  123,  art 
1,  c.  77,  General  Revenue  Law,  before  the  tax 
deed  can  Issue.  The  notice  thus  required  is 
for  the  purpose  only  of  securing  a  tax  deed, 
and  is  not.  essential  where  one  proceeds  In 
equity  to  foreclose  a  tax  lien  as  provided  by 
statute.  The  failure  to  give  such  notice  could 
do  no  more  than  affect  the  question  of  costs 
in  case  the  owner  came  In  and  offered  to  re- 
deem. Bryant  v.  Estabrook,  16  Neb.  217,  20 
N.  W.  243;  Lammers  v.  Comstock,  20  Neb. 
341.  30  N.  W.  251;  Van  Etten  v.  Medland,  53 
Neb.  569,  570,  74  N.  W.  33. 

We  are  of  the  opinion  that  none  of  the  ir- 
regularities, conceding  them  to  be  such,  will 
so  far  avoid  the  assessments,  ievies,  and  sale 
as  to  deprive  the  appellant  of  any  relief 
whatever  In  his  present  action. 

The  petition  alleged  a  right  of  recovery  for 
taxes  paid  by  plaintiff,  assessed  and  levied 
against  a  tract  of  land  which  had  been  plat- 
ted, as  an  addition  to  the  city  of  Alliance, 
in  Box  Butte  county,  into  bloclis  and  lots. 
There  were  some  876  lots,  against  which  as 
many  assessments  and  levies  were  had,  and 
for  which  tax  sales  were  made.  It  was  al- 
leged in  the  petition  and  admitted  In  the  an- 
swer that  a  right  of  way  deed  to  the  Grand 
Island  &  Wyoming  Central  Railroad  had  been 
executed  by  the  owners,  the  defendants  in 
the  action,  which  right  of  way  so  granted  was 
especially  excepted  in  the  petition  from  any 
claim  of  lion  for  the  taxes  so  paid.  It  was 
also  alleged  In  the  petition  and  admitted  by 
the  answer  that  a  vacation  deed  bad  been 
executed  by  the  owners  of  the  platted  addi- 
tion after  the  assessments  and  levies  were  all 
made  on  the  property  as  lots  and  blocks,  tty 
reason  of  which  it  was  claimed  the  tax  liens 
attached  to  the  whole  property  as  one  entire 
tract;  the  right  of  way  theretofore  granted 
to  the  said  railroad  company  being  excepted. 
It  was  urged  that  the  petition  shows  that  the 
said  railroad  company  had  an  Interest  in  the 
property,  and  was  a  necessary  party  defend- 
ant, without  which  no  valid  decree  could  be 
rendered  in  plaintiff's  favor.  No  effort  was 
made  to  bring  this  party  in  as  a  defendant 
under  the  provisions  of  the  Code  specially 
authorizing  such  proceedings  when  neces- 
sary parties  are  emitted.  Nor  do  we  think 
such  proceedings  required.  The  railroad  had 
no  joint  or  common  interest  In  the  property 
In  controversy.  Whatever  Interest  It  had 
K'as  several,  and  in  no  way  connected  with 


the  defendants  in  the  action.  The  decree, 
of  course,  could  only  bind  the  parties  to  the 
suit  and  those  claiming  under  them,  and 
could  not  affect  thbrd  parties.  The  Interest 
of  the  railroad,  however,  was  only  by  tUv 
tue  of  its  right  of  way  deed,  and  as  to  this 
portion  of  the  land  sought  to  be  charged 
with  a  Uen  for  the  taxes  paid  the  plaintiff 
claimed  notliing.  and  the  company  was  there- 
fore not  even  a  proper  party  defendant.  It 
should,  perhaps,  be  noted  that  in  the  assess- 
ment rolls  Introduced  in  evidence  the  name 
of  the  railroad  company  appeared  In  the 
columns,  opposite  the  lots  and  blocks 
through  which  its  right  of  way  extended,  as 
the  owner  of  the  property  assessed;  but  It 
was  evidently  intended,  as  appeared  In  other 
portions  of  the  record,  that  the  name  was 
given  to  denote  that  the  company  owned  the 
right  of  way  through  such  property,  which 
was  excepted  from  the  other  property  as- 
sessed by  the  local  authorities.  Whether 
the  property  was  assessed  In  the  name  of 
the  owner  or  otherwise  is  not  absolutely  es- 
sential to  the  validity  of  the  tax.  In  Ly- 
nam  v.  Anderson,  0  Neb.  367,  2  N.  W.  782, 
it  is  said  In  the  first  paragraph  of  the  sylla- 
bus: "Lands  and  lots  are  required  to  be 
listed  for  taxation  In  the  name  of  the  owner 
or  person  liable  to  pay  the  tax;  but,  the 
tax  being  a  Hen  upon  the  land,  a  failure  to  do 
BO  will  not  render  the  tax  void."  Sections 
141  and  142  of  the  revenue  laws  make  such 
omissions  and  errors  an  irregularity  only, 
and  not  such  as  would  Invalidate  the  tax 
levy  or  lien.  Black,  Tax  Titles,  {  110;  Stilz 
T.  City  of  Indianapolis,  81  Ind.  582;  Land- 
regan  v.  Feppln,  86  Cal.  122.  24  Pac.  869; 
Dairy  Co.  v.  McKInlay,  70  Mich:  574,  38  N. 
W.  400;  Trust  Co.  v.  Weber,  96  lU.  346. 

Finally  it  is  urged  that  the  evidence  is 
Insufficient  to  support  a  decree  In  favor  of 
the  appellant.  We  have  examined  the  evi- 
dence with  some  care,  and  reach  a  contrary 
conclusion.  The  tax  books  were  introduced 
for  the  different  years  for  which  plaintiff 
claimed  to  have  paid  the  taxes,  showing  a 
valid  assessment  of  taxes  against  the  prop- 
erty for  each  of  the  three  yean  covered  by 
the  allegations  of  the  petition.  It  Is  true  that 
for  one  year  (the  year  1894)  It  appears  that 
the  assessor  failed  to  record  in  the  assess- 
ment book  for  the  precinct  in  which  the 
property  was  assessed  the  oath  prescribed 
by  law.  There  is  nothing  to  Indicate  that 
the  assessment  was  not  in  all  i-espects  fair, 
just,  and  in  proportion  to  all  other  property 
assessed  for  taxes  that  year.  It  is  especially 
provided  by  section  142  of  chapter  77  (being 
the  general  revenue  law)  that  the  failure  of 
the  assessor  to  take  or  subscribe  an  oath, 
or  attach  one  to  any  assessment  roll,  shall 
be  taken  and  deemed  to  be  a  mere  irregu- 
larity, which  shall  in  no  manner  invalidate 
the  tax  levied  on  any  property,  or  a  sale  of 
any  real  estate  when  sold  for  delinquent 
taxes.  No  issue  Is  raised  as  to  the  failure 
of  the  assessor  to  take  an  ofUclal  oath,  and 
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the  presumption  la  that  he  did  hie  duty,  and 
qualified  by  taking  the  required  oath  as  pr<y- 
vided  by  law.  Merrlam  v.  Dovey,  25  Neb. 
618,  41  N.  W.  660;  Splech  v.  Tlemey.  66 
Neb.  614,  76  N.  W.  1090;  Twlntlng  t.  Fln- 
tay,  66  Neb.  152,  76  N.  W.  648. 

The  tax  records  of  the  office  of  the  county 
treasurer  were  offered  and  received  In  evi- 
dence, showing  the  several  properties  as- 
sessed, and  the  taxes  levied  against  each 
tract  or  parcel  of  land  for  the  different 
years  for  which  a  tax  lien  Is  claimed,  and 
the  person  to  whom  assessed.  The  public 
officers  charged  with  the  duties  of  assess- 
ing property  and  levying  the  taxes  required 
for  general  revenue  purposes  are  presumed 
to  have  done  their  duty  faithfully  and  In  the 
manner  provided  by  law,  and  such  records 
are  competent  evidence  of  the  levy  of  the 
several  amounts  charged  against  the  differ- 
ent tracts  of  land,  and  are  sufficient  to  sup- 
port a  finding  that  the  taxes  have  been  duly 
levied  as  therein  charged.  Adams  v.  Os- 
good, supra,  and  cases  therehi  cited. 

Tb«  appellees  contend  that  there  Is  no  evi- 
dence of  any  levy  of  taxes,  except  the  cer- 
tificates of  tax  sales  issued  to  the  appellant, 
and  the  receipts  of  the  county  treasurer 
for  taxes  paid  by  him.  While  we  agree  with 
counsel  that  these  alone  would  be  Insuffi- 
cient proof  of  a  levy,  we  find  that  there  Is 
other  proof,  to  which  we  have  adverted,  and 
therefore  arrive  at  the  conclusion  announced 
as  to  the  sufficiency  of  the  evidence.  The 
tax  receipts,  of  course,  are  only  evidence  of 
the  payment  of  the  taxes  therein  mentioned, 
but,  being  Issued  by  a  public  officer  In  the 
discharge  of  public  duties,  can  properly  be 
admitted  In  evidence  for  that  purpose. 

We  conclude,  therefore,  from  an  examina- 
tion of  the  record,  that  the  petition  la  not 
BO  fatally  defective  as  to  preclude  a  decree 
in  appellant's  favor  based  thereon;  that 
there  is  evidence  In  support  of  all  the  ma- 
terial allegations  of  the  petition,  entitling 
plaintiff  to  relief.  Whether  or  not  the  sale 
for  delinquent  taxes  under  which  appellant 
claims  is  entirely  regular  In  all  respects, 
we  do  not  decide.  But  we  do  bold  that  he 
Is  entitled  to  relief  under  the  pleadings  and 
the  evidence,  and  for  that  reason  the  Judg- 
ment of  the  district  court  must  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings.   Beversed  and  remanded. 


WESTBTELT  ▼.   HAOGE  et   al. 

<Snpreme  Court  of  Nebraska.    April  10,  1901.) 

ATTACHMENT— LIEN— LACHES— NOnCB— 
LEVY  ON  REALTY. 

1.  Where  an  attachment  is  levied  on  real  es- 
tate frandalently  alienated  by  the  attachment 
ilebtor  and  !;rantor,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  creditors,  even 
though  the  legal  title  of  record  is  in  another, 
the  attachment  creditor  acquires  thereby  a  lien 
upon  the  interest  of  the  debtor  in  the  laud  at- 
tached, which  he  may  enforce  by  appropriate 
proceedings  after  recovery  of  judgment. 


2.  Where,  after  attachment  proceedings  oo 
land  fraudulently  alienated,  the  real  estate  is 
reconveyed  and  restored  to  the  fraudulent  gran- 
tor, Uie  lien  of  the  attachment  l>ecome8  thereby 
effective  and  enforceable,  the  same  as  though 
the  conveyance  in  the  first  instance  had  not 
been  made. 

S.  Held,  under  the  facts  as  disclosed  by  the 
record,  attachment  creditor  not  guilty  of  kches 
in  enforcing  ttie  lien  acquired  by  virtue  of  his 
attachment. 

4.  Where,  pending  litigation,  after  the  levy  of 
an  attachment  on  real  estate,  a  lien  has  been 
acquired  by  another  on  the  same  property,  the 
person  in  whose  favor  the  lien  is  created  is 
charged  with  notice,  and  takes  subject  to  the 
rights  of  the  plaintiff  in  the  action  wherein  the 
attachment  was  levied  and  final  judgment  ren- 
dered. 

5.  Where  a  copy  of  an  order  of  attachment  is 
left  with  the  actual  occupant  of  lands  attach- 
ed, having  possession  of  the  premises,  and  ap- 
parent authority  ov«  and  control  of  the  same, 
the  act  will  be  a  compliance  with  the  provisions 
of  the  statute,  requiring  that,  "where  the  prop- 
erty attached  is  real  property,  the  ofiScer  shall 
leave  with  the  occupant  thereof,  or,  if  there  be 
no  occupant,  in  a  conspicuous  place  thereon, 
a  copy  of  the  order,"  although  such  occupant 
he  notthe  owner  or  lessee  of  such  premises. 

6.  Where  real  estate  is  attached  by  a  credit- 
or of  a  fraudulent  grantee,  to  whom  the  legal 
title  has  been  conveyed  in  fraud  of  the  rights 
of  the  creditors  of  the  fraudulent  grantor,  and 
who  has  no  actual  Interest  therein,  and  who 
restores  and  reconveys  the  real  estate  to  the 
fraudolent  grantor,  who  v(rfnntarlly  incumbers 
the  same  for  the  benefit  of  his  creditors,  suoh 
attachment  creditor  thereby  acquires  no  valid 
Hen  on  the  property  as  against  such  creditors 
of  the  grantor  under  their  liens  thus  acquired 

7.  An  attachment  lien  on  land,  the  legal  title 
to  which  is  in  the  attachment  debtor,  is  sub- 
ject to  every  equity  which  exists  against  the 
debtor  at  the  time  of  the  levy  of  tte  attach- 
ment, and  courts  of  equity  will  limit  the  lien  to 
the  actual  Interest  of  the  attachment  debtor  ia 
such  real  estate. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Hall  county; 
Thompson,  Judge. 

Action  by  Edgar  M.  Westevelt  against  Wil- 
liam A.  Hagge  and  others.  Prom  the  Judg- 
ment rendered,  plaintiff  and  defendant  city 
of  Grand  Island  appeal    Affirmed. 

O.  A.  Abbott,  for  appellants.  James  H. 
Wooley,  Fred  W.  Ashton,  Ohas.  G.  Byan. 
W.  S.  Pearne,  W.  A.  Prince,  and  B.  G.  Glan- 
vlUe,  for  appellees. 

HOLCOMB,  J.  One  WlUIam  Hagge  was 
the  owner  of  certain  real  estate  situated  In 
Hall  county,  upon  which  different  alleged 
liens  and  their  priorities  are  Involved  In  this 
controversy.  At  or  about  the  time  of  the 
transactions  hereinafter  narrated,  Hagge  be- 
came financially  distressed,  because  of  his 
connection  with,  and  liability  as  a  stockhold- 
er In,  the  Citizens'  National  Bank  of  Grand 
Island,  which  closed  its  doors  and  suspended 
business  about  December  4,  1893.  On  De- 
cember 6th  there  was  placed  on  record  in 
the  office  of  the  county  cl^rk  a  warranty 
deed,  conveying  the  real  estate  In  contra 
versy  from  Hagge  and  wife  to  ene  D.  H. 
Velths,  a  relative  of  Hagge,  for  an  expressed 
consideration  of  $10,500.    The  deed  bore  date 


Neb.) 


WESTEVELT  t-  HAGGE. 


853 


August  9Ui  preceding,  and  was  acknowledg- 
ed on  the  24th  of  the  same  month.  A  mortp 
gage  from  Velths  and  wife  on  the  premises 
was  executed  at  the  same  time  for  an  ex- 
pressed consideration  of  $9,500,  and  recorded 
December  26,  1893.  Soon  after  the  record- 
ing of  the  instrument  conveying  the  land 
from  Hagge  to  Veiths,  attachment  suits  were 
Instituted  by  the  appellee  Taylor  and  appel- 
lant city  of  Grand  Island,  and  the  real  estate 
was  attached  at  the  instance  of  Taylor  as 
the  property  of  Hagge;  it  being  alleged  that 
be  had  and  was  about  to  convey  his  prop- 
erty for  the  purpose  of  defrauding  his  cred- 
itors, and  hindering  and  delaying  them  In 
the  collection  of  their  debts.  In  the  suit 
brought  by  the  city,  the  property  was  at- 
tached as  the  property  of  Velths  on  a  con- 
tract liability  claimed  to  be  due  the  city  on 
a  bond,  on  wbich  he  was  an  obligor,  in  favor 
of  the  city,  given  by  one  West,  as  city  treas- 
urer. Eacb  of  these  two  suits  was  prose- 
cuted to  final  Judgment,  and  the  property 
attached  was  ordered  sold  in  satisfaction  of 
the  Judgments  so  rendered.  On  January  26, 
1894,  Velths  and  wife  transferred  the  real 
estate  to  Hagge,  excepting  in  the  covenants 
of  warranty  any  Hen  or  liens  thereon  by  vir- 
tue of  attachment  proceedings  in  favor  of 
the  city  of  Grand  Island,  and  all  taxes. 
Afterwards,  through  a  third  party  or  trus- 
tee, the  land  was  conveyed  to  Mrs.  Hagge, 
the  wife  of  William  Hagge.  Mortgages  were 
then  executed  by  Mrs.  Hagge  and  her  hus- 
band, one  in  favor  of  James  H.  Wooley,  to 
secure  certain  notes  evidencing  an  indebted- 
ness against  Hagge,  and  one  to  the  appel- 
lant, as  receiver  of  the.  Citizens'  National 
Bank,  to  secure  $6,000  of  a  judgment  ren- 
dered against  Hagge  on  his  stockholders' 
liability  in  said  bank.  The  receiver  then 
brought  an  action  In  equity  to  foreclose  his 
lien  by  virtue  of  the  mortgage  securing  the 
Judgment,  making  all  others  claiming  an  In- 
terest in  or  Hen  on  the  land  pai-tles  to  the 
action,  and  claiming  a  prior  lien  on  the  prem- 
ises, except  as  to  the  mortgage  executed  in 
favor  of  Wooley,  which,  it  was  admitted, 
was  superior  to  the  lien  in  favor  of  the  re- 
ceiver. Issues  were  Joined,  In  the  formation 
of  which  Taylor  and  the  city  of  Grand  Is- 
land set  up  their  attachment  suits  and  the 
Judgments  rendered  therein,  claiming  a  Hen 
on  the  land  by  virtue  thereof  superior  to 
those  created  by  reason  of  the  mortgages 
subsequently  executed.  On  the  trial  the 
court  found  In  favor  of  Taylor,  awarding  him 
a  first  lien;  in  favor  of  the  assignees  of  the 
indebtedness  secured  by  the  Wooley  mort- 
gage, giving  them  a  second  lien.  The  re- 
ceiver was  decreed  to  have  a  third  lien.  The 
court  dismissed  the  action  as  to  the  city  of 
Grand  Island  and  one  other  cross  petitioner, 
whose  case  is  not  here  for  review.  The  re- 
ceiver and  the  city  of  Grand  Island  appeal 
from  the  decree. 

In  determining  the  respective  rights  of  the 
appellants,  we  are  required  to  consider  dlf- 


ftfent  and  distinct  propositions  of  law,  and 
It  is  therefore  proper  to  treat  the  appeal  un- 
der two  heads.  The  decree  of  the  trial  court, 
giving  to  the  appellee  Taylor,  on  hla  cross 
petition,  a  first  lien  on  the  property  by  virtue 
of  the  attachment  proceedings  instituted  by 
him  December  8,  1893,  and  the  Judgment  ren- 
dered thereon,  is  objected  to  on  the  ground, 
as  argued,  that  the  legal  title  to  the  prop- 
erty, at  the  time  the  attachment  was  levied, 
being  in  the  said  Velths,  and  Hagge  having 
only  an  equitable  interest  therein,  attachment 
would  not  lie,  and  the  plalntifl  in  the  attach- 
ment suit  acquired  no  lien  on  the  property 
by  reason  of  the  levy  on  the  land  while 
standing  In  the  name  of  Velths,  the  grantee 
of  Hagge.  In  Shoemaker  v.  Harvey,  43  Neb. 
75,  61  N.  W.  109,  it  Is  held  In  the  second 
paragraph  of  the  syllabus:  "If  there  Is  no 
possession  of  real  property  by  an  attachment 
defendant  having  an  equitable  Interest  there- 
in, no  valid  levy  and  sale  can  be  made  upon 
such  equitable  Interest;  neither  can  it,  under 
such  circumstances,  be  subjected  otherwise 
than  by  invoking  the  aid  of  the  court  of 
chancery."  The  opinion  in  the  case  sustains 
the  proposition  thus  announced  in  the  syl- 
labus, and  we  have  no  disposition  to  modify 
or  recede  from  same,  and.  If  it  be  proper  to 
apply  the  same  principle  to  the  facts  in  the 
case  at  bar,  then  the  decree  pronounced  by 
the  trial  court  cannot  stand. 

But  Is  the  principle  applicable?  In  the 
Harvey  Case  and  all  similar  cases,  the  under- 
lying principle  Is  that  where  the  interest  of 
the  attachment  debtor  in  real  estate  Is  pure- 
ly equitable,  uncoupled  with  possessicMi,  then 
an  attachment  or  execution  cannot  be  valid- 
ly levied,  but  resort  must  be  had  to  a  court 
of  equity  to  bring  together  the  legal  and 
equitable  estate,  and  decree  the  property  to 
belong  to  the  actual  owner.  To  Illustrate: 
In  the  Harvey  Case,  the  legal  title  to  the 
property  had  never  been  Invested  In  the  Har- 
veys.  Their  interest  and  estate,  if  any,  in 
the  property  sought  to  be  attached,  was  equi- 
table only,  and  could  not  be  reached  by  the 
attachment  as  "lands  and  tenements"  of  the 
attachment  debtor.  In  the  case  at  bar, 
Hagge  was  the  legal  and  equitable  owner  of 
the  property,  save  only  as  his  title  may  have 
been  devested  by  the  conveyance  made  by 
him  to  the  said  Velths.  By  the  conveyance 
he  attempted  to  convey  all  his  Interest  in 
the  land,  both  legal  and  equitable.  He  evi- 
dently sought  to  put  it  out  of  the  reach  of 
his  creditors,  either  by  process  out  of  a  court 
of  law  or  In  an  action  in  equity.  Taylor 
levied  his  attachment  on  the  land  on  the 
ground  that  Hagge  had  fraudulently  dispos- 
ed of  his  property  with  the  intent  to  cheat, 
binder,  delay,  and  defraud  his  creditors.  By 
section  17  of  the  statute  of  frauds,  such  a 
conveyance  is  fraudulent  and  void  as  to  the 
creditors  of  the  grantors.  As  to  such  cred- 
itors, the  conveyance  may  be  treated  as  ab- 
solutely void  and  a  nullity,  as  though  it  had 
never  been  made,  and  the  property  remained. 
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M  It  aetnaOy  was,  the  property  of  tbe  debt- 
or. The  conveyance  Is,  at  most,  only  a  cloud 
on  the  title  of  the  debtor,  and,  If  required, 
may  be  remored  In  any  proper  proceeding 
brought  for  that  purpose.  The  attachment 
laws  would  be  ineffectual,  and  the  provision 
for  the  attachment  of  property  which  has 
been  fraudulently  conveyed  would  be  mean- 
ingless. If  the  construction  contended  for 
should  prevail. 

The  proposition  under  consideration  seems, 
however,  to  have  been  quite  firmly  settled 
by  the  prior  decisions  of  this  court  In 
Keene  v.  Salient  ach,  16  Neb.  200,  18  N.  W. 
75,  It  is  held:  "Where  an  attachment  Is 
levied  upon  real  estate  belonglpg  to  the 
debtor,  whether  held  In  his  own  name  or 
not,  the  attaching  creditor  acquires  a  lien 
upon  the  Interest  of  the  debtor  In  the  land 
which  he  may  enforce  after  be  recovers 
judgment"  Says  Maxwell,  J.,  the  author 
of  the  opinion:  "But  where  suflSctent  cause 
is  shown  for  an  attachment  and  one  is  is- 
sued and  levied  upon  real  estate  belonging 
to  the  debtor,  whether  held  In  his  own  name 
or  not  the  creditor  acquires  a  lieu  upan  the 
Interest  of  the  debtor  in  the  land,  wh!ch  he 
may  enforce  after  the  recovery  of  judgment 
Where  in  such  case  it  Is  necessary  to  set 
aside  a  conveyance  alleged  to  be  fraudulent 
as  to  creditors,  an  action  may  be  commen- 
ced for  that  purpose  against  the  alleged 
fraudulent  grantee  and  other  proper  parties, 
and  It  Is  the  duty  of  the  court  to  render 
such  decree  In  the  premises  as  the  testimony 
wlU  JusUfy."  In  Klmbro  v.  Clark,  17  Neb. 
403,  22  N.  W.  788,  on  the  aame  subject  it 
Is  observed  (at  page  406,  17  Neb.,  and  page 
780,  22  N.  W.),  by  Beese,  J.,  who  wrote  the 
opinion:  "If  the  title  to  the  propeity  is  held 
by  another  as  a  secret  trust  for  the  benefit 
of  the  debtor,  who  Is  the  real  owner,  and  If 
such  ownership  Is  merely  colorable,  such 
property  will  be  deemed  to  be  held  for  the 
benefit  of  creditors,  and  the  couveyance, 
while  good  as  between  the  parties,  will  be 
held  void  as  to  them  (Sturdivant  v.  Davis, 
81  N.  a  S65;  Bump,  Fraud.  Conv.  215;  Pow- 
er V.  Alston,  93  111.  587),  and  is  subject  to  the 
process  of  attachment"  To  the  same  effect 
la  Kennard  v.  Hollenbeck,  17  Neb.  362,  22 
N.  W.  771,  where  the  facts  are  quite  sim- 
ilar. It  is  stated  In  Oormley  v.  Potter,  29 
Ohio  St  507,  009:  "The  land  in  contioversy 
was  subject  to  levy  on  execution,  and  the 
levy  upon  It  was  properly  made.  The  con- 
veyance to  Flynn  by  the  judgment  debtor, 
and  by  Flynn  to  the  debtor's  wife,  having 
been  made  with  Intent  to  difraud  creditors, 
the  land  was  still  the  property  of  the  judg- 
ment debtor,  and  subject  to  execution,  as 
fully  as  If  the  conveyance  had  not  been 
made."  Says  the  supreme  court  of  Illinois 
in  the  case  of  McKlnney  v.  Bank,  104  III. 
181,  183:  "The  statute  says  such  fraudu- 
lent conveyances  !^bnII  be  held  void  as 
against  creditors.  Creditors  have  the  right 
to   treat   such   conveyances   as   void.    The 


moment  ajivtileM  levied  their  attachments, 
especially  uiion  these  lands,  as  the  property 
of  Patterson,  their  election  to  treat  the  for- 
mer conveyances  as  void  was  declared,  and 
such  attachments  became  a  lien  against  the 
lands,  with  the  same  effect  as  If  the  fraudu- 
lent conveyances  by  Patterson  had  never 
been  made."  The  following  authorities  also 
sustain  the  proposition  as  announced  by  the 
prior  decisions  of  this  court  heretofore  re- 
ferred to.  Bank  v.  Hollerln,  31  Neb.  558, 
48  N.  W.  362;  McVeigh  v.  RItenour,  40  Ohio 
St  107;  Weeterman  v.  Westerman,  25  Ohio 
St  500;  Sockman's  Lessee  v.  Sockman,  18 
Ohio,  362;  Spott  v.'  Hartman,  26  N.  J.  &i. 
80;  Terhune  v.  Bank,  45  N.  J.  Eq.  341,  19 
AtL  877;  Pratt  v.  Wheeler,  6  Gray,  520; 
Arper  t.  Baze,  9  Minn.  108  (Gil.  OS). 

These  cases  are  all  distinguished  from  the 
Harvey  Case,  and  those  similar,  in  that  In 
the  one  class  the  attachment  or  execution 
debtor,  being  the  owner  of  the  legal  and 
equitable  estate,  has  sought  to  alienate  his 
Interest  in  the  property  in  fraud  of  the 
rights  of  creditors,  who  may  treat  the  trans- 
action as  a  nullity,  and  enforce  their  rights 
in,  and  claims  to,  the  property,  notwithstand- 
ing the  fraudulent  ti-ansfer;  while  in  the 
other  class  of  cases  the  attachment  debtor 
has  only  an  equitable  interest  in  the  prop- 
erty, which  can  be  reached  only  by  resort 
to  a  court  of  equity,  which  can  take  hold 
of  the  legal  and  equitable  title  at  the  point 
of  divergence,  and  direct  them  into  the  one 
channel  of  actual  ownership.  We  reach  the 
conclusion,  therefore,  that  Taylor  acquired 
a  valid  lien  on  the  real  estate  by  virtue  of 
the  levy  of  bis  attachment  thereon  as  the 
property  of  Hagge,  which  might  be  wiforced 
In  that  action  or  In  subsequent  proceedings, 
and  that  if  required,  a  resort  might  be  had 
to  a  court  of  equity  to  remove  the  cloud  on 
the  title  caused  by  the  fraudulent  convey- 
ance to  Velths.  In  the  case  at  bar  proceed- 
ings for  this  purpose  were  rendered  unnec- 
essary by  reason  of  the  reconveyance  of 
Veiths  to  Hagge,  which  again  restored  to 
and  vested  In  him  full  and  complete  title 
of  record  to  the  property  to  the  same  extent 
as  though  the  conveyance  in  the  first  in- 
stance had  not  been  made. 

It  Is  suggested  that  the  attachment  cred- 
itor has  slept  on  his  rights,  and  ought  not 
in  equity  be  given  a  lien  In  priority  to  that 
of  appellant  under  the  mortgage  security. 
The  record  discloses  that  the  attachment 
was  levied  on  December  8,  1893;  that  final 
judgment  was  not  rendered  until  December 
2,  181)6:  that  after  the  levy,  and  during  the 
pendency  of  the  action,  the  appellant  ob- 
tained his  judgment  and  mortgage  security 
therefor.  On  April  4,  1886,  he  began  an 
action  in  equity,  and  made  Taylor  a  party 
defendant  who  came  in  and  pleaded  his 
attachment  suit  as  giving  liim  a  lien  on,  and 
Interest  in,  the  land,  which  he  asked  to  have 
adjudicated.  We  do  not  think  there  was 
any  such  laches  as  would  forfeit  his  prior 
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lien,  and  tbat  the  equity  action  be^nn  by 
plaintiff  afforded  him  an  opportune  time  to 
adjust  by  decree  the  priorities  of  liens  on  tb« 
premises  involved  in  the  proceedings.  The 
appellant,  having  acquired  its  lien  pendente 
lite,  -was  charged  with  notice^  and  took  sub- 
ject to  the  rights  of  the  plaintiff  in  the  ac- 
tion wherein  the  attachment  was  levied  and 
anal  Judgment  rendered.  Wright  t.  Smith, 
H  Neb.  341,  7  N.  W.  537. 

An  objection  Is  urged  as  to  the  validity 
of  the  levy  of  the  writ  of  attachment,  be- 
cause, as  claimed,  a  copy  of  the  order  was 
not  left  with  the  occupant  of  the  land  at- 
tached. The  return  of  the  officer  shows  a 
copy  of  the  order  to  have  been  left  with 
the  occupant  of  the  premises  on  which  the 
writ  was  levied.  The  evidence  shows  that 
the  person  occupying  the  premises  as  tenant 
was  absent  from  the  covnty,  and  that  the 
person  to  whom  a  copy  of  the  order  was 
delivered  was  occupying  the  premises  with 
the  tenant,  and  had  the  apparent  control 
and  ixMsesslon,  and  had  the  actual  posses- 
sion, of  the  premises  at  the  time  of  the  ievy. 
This  Is  sufficient  The  law  doea  not  require 
the  officer  to  determine  who  may  be  the 
lessee  and  legal  tenant  of  the  owner.  The 
person  who  is  In  possession  and  occupying 
the  premises  with  the  apparent  authority 
and  control  thereof  may  be  served  with  the 
order,  and  compliance  Is  thereby  had  with 
the  provisions  of  the  statute,  viz.:  "Where 
the  property  attached  is  real,  the  officer 
shall  leave  with  the  occupant  thereof,  or, 
If  there  be  no  occupant,  in  a  conspicuous 
place  thereon,  a  copy  of  the  order,"  The 
person  upon  whom  the  order  was  served  at 
tbe  time  of  the  service  was  the  actual  oc- 
cupant of  the  lands  attached,  and  the  de- 
mands and  object  of  the  statute  were  met 
and  compiled  wltti  by  service  upon  him. 
The  objection  to  the  manner  of  service  of 
the  writ  is  not,  we  think,  well  taken. 

With  respect  to  tue  dty  of  Grand  Island, 
and  Its  Interest  in  the  lands  Involved  in  con- 
troversy by  virtue  of  the  writ  of  attachment 
by  it  levied  on  the  land  as  the  property 
of  the  grantee,  Yelths,  it  is  argued,  as  it  is 
by  the  appellant,  the  receiver,  that  the  Tay- 
lor attachment  could  be  levied  only  on  an 
equitable  interest  in  the  property  belonging 
to  the  grantor,  Hagge,  and  therefore  it  was 
Invalid,  and  no  rights  accrued  to  Taylor  by 
reason  of  the  proceedings  taken  by  him  in 
that  suit.  What  has  been  said  with  relation 
to  tbe  contention  of  counsel  for  receiver  in 
this  regard  applies  with  equal  force  and 
pertinency  to  the  claims  of  counsel  for  the 
city.  We  are  therefore  under  the  necessity 
of  inquiring  only  as  to  the  relative  rights 
of  the  city  as  an  attaching  creditor  of  the 
grantee,  Velths,  and  the  mortgagees  claiming 
as  creditors  of  JIaggre.  It  is  argued,  in  a 
very  elaborate  brief  by  counsel  for  the  city, 
that  tbe  mortgagees  of  Hagge  and  wife, 
after  the  reconveyance  by  Veiths  to  Hagge, 
take  their  rights  to  an  Interest  in  the  prop- 


erty through  the  fraudulent  ciMiveyaiice  from 
Hagge  and  wife  to  Velths,  and,  In  turn,  from 
Velths  and  wife  to  Hagge,  and  that,  as  a 
proposition  of  law,  those  claiming  under  the 
grantor,  by  way  of  deed,  mortgage,  or  other 
security  or  conv^ance,  either  directly  or 
remotely,  are  eondnslvely  bound  by  the  trans- 
fers and  the  recitals  contained  In  tbe  fraud- 
ulent conveyances,  and  are  estopped  from 
questioning,  except  on  the  ground  of  fraud, 
the  validity  or  legal  effect  of  the  different 
Instruments  of  conveyance  through  which 
title.  Interest,  or  Hen  is  claimed,  the  prop- 
ositions announced  are  supported  by  well  con- 
sidered cases,  which  are  entitled  to  great 
weight  as  authority.  If  the  premises  upon 
which  the  argument  is  based  are  sound  and 
well  founded,  we  are  of  the  opinion  that  the 
conclusion  arrived  at  as  stated  In  the  prop- 
osition, would  be  inevitable  and  logically  fol- 
low. But  do  the  mortgagees  of  Hagge  claim 
through  fraudulent  conveyances,  from  tbe 
consequences  of  which  they  cannot  escape, 
and  by  the  recitals  of  which  they  are  bound? 
That  Hagge's  property'  la  morally  and  equi- 
tably pledged  to  pay  hla  debts  rather  than 
the  debts  of  some  third  party  la  a  proposition 
that  will  not  be  seriously  controverted.  In 
fact,  it  is  admitted  by  counsel  for  tbe  city; 
but  It  Is  contended  that  the  proper  steps 
have  not  been  taken  to  avoid  the  effect  of 
the  conveyance  to  Velths,  and  subject  the 
property  to  the  payment  of  the  debts  of 
Hagge,  the  fraudulent  grantor.  On  the  trial 
of  the  case,  the  court  found  the  conveyance 
was  fraudulent  and  void  as  to  the  creditors 
of  Hagge.  This  Is  made  manifest  by  the 
decree  In  favor  of  Taylor,  an  attaching  cred- 
itor. The  conclusion  reached  by  the  trial 
court  is  the  only  proper  one,  under  the  evi- 
dence. The  question  is  one  of  fact  prop- 
erly triable  by  the  trial  court.  Sherwin  v. 
Gaghagen.  39  Neb.  238,  67  N.  W.  1005;  Houck 
V.  Helnzman,  87  Neb.  463,  66  N.  W.  lOOB; 
Goldsmith  V.  Erlckson,  48  Neb.  48,  66  N.  W. 
1029;  Oritea  v.  Hart,  49  Neb.  63,  68  N.  W. 
362. 

It  is  shown  by  the  evidence  quite  conclu- 
sively that  Hagge  transferred  the  property 
to  Veiths  wholly  without  consideration,  and 
for  the  purpose  of  placing  it  beyond  the 
reach  of  creditors,  and  that  Velths  had  no 
interest  in  the  land  whatever,  save  the  naked 
legal  title  by  reason  of  the  transfer,  color- 
able only,  made  by  Hagge,  as  he  says,  to 
hold  for  him,  and  to  be  reconveyed  when- 
ever he  requested  it  and  to  avoid  it  being 
taken  In  satisfaction  of  his  liability  am  a 
bond  to  which  his  signature  was  obtained, 
as  he  claims,  by  misrepresentation.  Veiths 
had  no  real  ownership  in  the  property,  made 
no  attempt  to  ezerclae  any  authority  as  own- 
er, and  took  no  steps  to  reduce  the  laud  to 
actual  or  constructive  possession  under  the 
conveyance.  The  conveyance  being  in  fraud 
of  the  rights  of  the  creditors  of  Hagge,  it 
was  evidently  so  recognized  by  the  parties 
thereto,  and  on  January  26th  following  the 
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whole  traiuactlon  was  repudiated,  and  the 
property  restored  to  Its  rightful  owner.  The 
deed  of  reconTeyance  was  grounded  on  no 
new  or  valid  consideration.  It  Involved  no 
new  agreement  or  contract  based  on  any  good 
consideration.  It  was  an  undoing  of  that 
which  had  been  wrong^fully  done,  thus  pla- 
cing the  parties  In  the  situation  In  which 
they  were  prior  to  the  first  fraudulent  con- 
veyance.  The  legal  effect  was  to  restore  the 
property  to  the  legal  owner,  and  render  un- 
necessary any  action  or  proceeding  to  annul 
and  vacate  the  fraudulent  conveyance.  No 
action  in  the  nature  of  a  creditors'  bill  would 
He,  and  the  fraudulent  grantee  had  relieved 
himself  of  being  charged  as  truartee  of  the 
property  for  the  benefit  of  the  creditors  of 
Hagge.  Such  an  action  would  have  been 
useless  and  barren  of  results,  because  the ' 
grantee  had  done  all  that  a  court  of  equity 
could,  by  order  or  decree,  require  him  to  do. 
Swift  V.  Holdrtdge,  10  Ohio,  280;  Bump, 
Fraud.  Conv.  (4th  Ed.)  {  500;  Dolan  v.  Van 
Demark,  35  Kan.  3M,  10  Pac.  848. 

Can  an  attachment  against  Velths,  while 
be  held  the  naked  legal  title  under  such  cir- 
cumstances, be  held  superior  to  that  of  the 
credltora  of  Hagge,  the  actual  owner,  wheth- 
er a  Hen  on  the  property  was  acquired 
through  the  voluntary  act  of  Hagge,  or  by 
decree  or  process  of  court  in  litigation 
brought  for  the  purpose  of  enforcing  the 
rights  of  creditors  and  establishing  a  lien 
thereon?  What  the  rights  of  Hagge  are, 
or  those  claiming  under  him  as  subsequent 
creditors,  grantees,  or  otherwise  than  as 
creditors  at  the  time  of  the  fraudulent  alien- 
ation, it  is  unnecessary  here  to  discuss  or 
determine.  In  Dolan  v.  Van  Demark,  supra, 
it  is  said  by  Valentine,  J.:  "While  general- 
ly a  fraudulent  vendee  cannot,  as  against 
the  creditors  of  the  fraudulent  vendor,  sell, 
assign,  or  transfer  the  property  to  a  third 
person,  who  has  notice  of  the  fraud,  nor 
transfer  or  assign  the  same  to  even  a  person 
who  has  no  such  notice,  where  such  transfer 
or  assignment  Is  merely  to  pay  a  pre-existing 
debt  of  the  fraudulent  vendee,  yet  such 
fraudulent  vendee  may  make  a  valid  sale  of 
the  property  to  a  bona  flde  purchaser  with- 
out notice  of  the  fraud,  or  may,  with  the 
consent  of  the  fraudulent  vendor,  and  prob- 
ably without  his  consent,  make  a  valid  trans- 
fer or  assignment  of  such  property  to  a  cred- 
itor of  the  fraudulent  vendor,  either  In  pay- 
ment or  partial  payment  of  a  bona  flde  debt 
of  the  fraudulent  vendor,  or  as  security  for 
such  debt,  and  whether  such  creditor  has 
notice  or  not  of  the  pri<M:  fraudulent  sale. 
Butler  V.  White,  25  Minn.  432;  Boyd  v. 
Brown,  34  Mass.  453;  Murphy  v.  Moore,  23 
Hun.  95;  Stark  v.  Ward,  3  Pa.  328;  Webb 
V.  Brown,  3  Ohio  St.  246;  Bump,  Fraud. 
Conv.  (3d  Ed.)  499,  500.  Tbe  fraudulent 
vendee  may  lawfully  dispose  of  the  prop- 
erty In  any  manner  In  which  the  fraudulent 
vendor  himself  might  have  disposed  of  the 


property  If  the  fraudulent  sale  had  not  oc- 
curred." It  follows,  then,  that.  If  the  prop- 
erty may  lawfully  be  disposed  of  by  the 
fraudulent  gtaateo  In  satisfaction  of  the 
claims  of  the  creditors  of  the  fraudulent  gran- 
tor. It  may  be  reconveyed  to  the  fraudulent 
grantor,  and  by  him  disposed  of  In  any  law- 
ful manner  for  the  same  purpose. 

The  attachment  lien  ot  the  city  as  a  cred- 
itor of  Velths,  the  holder  of  the  naked  legal 
title,  like  the  lien  of  a  Judgment  against 
him,  can  only  attach  to  his  actual  Interest 
as  the  holder  of  the  legal  title  as  against 
the  creditors  of  Hagge,  and  this  Interest,  as 
we  have  seen,  is  nothing,  the  transfer  being 
colorable  only.  In  Roberts  v.  Robinson,  4P 
Neb.  721,  68  N.  W.  1035,  says  this  court. 
In  speaking  of  the  Hen  of  a  judgment,  and 
where  the  principle  involved  is  applicable 
to  the  case  at  bar;  "By  section  477  of  the 
Oode  of  Civil  Procedure,  a  Judgment  Is  made 
a  Hen  upon  the  land  of  the  Judgment  debt- 
or; that  is,  the  land  owned  by  him.  True 
enough,  if  the  record  shows  the  legal  title 
'to  land  to  be  In  the  debtor,  the  Judgment 
is  an  apparent  Hen  upon  the  land;  but  the 
fact  that  the  record  shows  the  legal  title  to 
land  to  be  In  a  debtor  is  not  condurive  evi- 
dence that  the  debtor  actually  owns  the  real 
estate.  The  rule  is  that,  where  the  legal 
title  to  real  estate  is  in  the  name  of  the  Judg- 
ment debtor,  nevertheless  the  Hen  of  the 
Judgment  against  him  attaches  only  to  the 
actual  Interest  which  he  has  in  the  real  es- 
tate, imi  V.  May,  5  Neb.  157;  MeU  v.  Bank, 
7  Neb.  165;  Galway  t.  Malchow,  7  Neb.  285; 
Dorsey  v.  Hall,  7  Neb.  460;  Mansfield  v. 
Gregory,  8  Neb.  432,  1  N.  W.  882;  Berkley 
T.  Lamb,  8  Neb.  302,  1  N.  W.  320;  Harral 
T.  Gray,  10  Neb.  186.  4  N.  W.  1040;  Dewey 
T.  Walton,  31  Neb.  819,  48  N.  W.  960;  Mundt 
V.  Hagedom,  49  Neb.  409,  68  N.  W.  610." 
In  Galway  v.  Malchow,  T  Neb.  285,  says 
Lake,  J.:  "It  is  well  settled  that  a  Judgment 
Hen  on  the  land  of  the  debtor  Is  subject 
to  every  equity  which  existed  against  the 
debtor  at  the  rendition  of  the  Judgment,  and 
courts. of  equity  wIU  always  limit  the  Hen 
to  the  actual  interest  of  the  Judgment  debt- 
or,"—citing  Freem.  Judgm.  {  357;  Swarts  v. 
Stees,  2  Kan.  236.  See,  also.  Smith's  Lessee 
V.  McCann,  24  How.  398,  16  L.  Ed.  714.  We 
are  of  the  opinion,  therefore,  that  the  city 
in  this  action  cannot  invoke  the  principle 
sought  to  be  applied  as  against  the  creditors 
of  Hagge  claiming  under  the  Hens  sought  to 
be  established  by  them  on  the  property  in 
controversy,  and  that  the  attachment  on  the 
real  estate  as  the  property  of  Veiths  was 
unavalHng  to  create  a  Hen  as  against  such 
creditors,  because  the  fraudulent  grantee  had 
no  actual  or  substantial  Interest  In  the  prop- 
erty, to  which,  at  the  time,  he  held  the  legal 
title  of  record.  The  equities  are  clearly  in 
favor  of  the  creditors  of  the  fraudulent  gran- 
tor. The  decree  of  the  district  court  should 
m  an  respects  be  afflrii«^^.^^  ^^  GoOglc 
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(Supreme  Court  of  Nebraska.    April  10,  1901.) 

CONSTITUTIOKAL  I^W  —  CONSTRUCTION  OF 
STATUTB  —  INDUSTRIAL  SCHOOL  —  COMMIT- 
MENT OF  CHILDRBN-COUNTY  JUOaB-^U- 
RISDICTION. 

1.  Where  there  Is  a  conflict  between  an  act 
of  tlfe  legislature  and  the  constitution  of  the 
state,  the  statute  must  yield  to  the  extent  of 
the  repugnancy,  but  no  further. 

2.  If,  after  striking  out  the  unconstitutional 
part  of  a  statute,  the  residue  is  intellipible, 
complete,  and  capable  of  execution,  it  will  be 
upheld  and  enforced,  except  in  cases  where  it 
is  apparent  that  the  rejected  part  was  an  in- 
ducement to  the  adoption  of  the  remainder. 

3.  The  legislature  is  without  power  to  author- 
ize the  commitment  to  the  state  industrial 
school  of  cfiildren  over  the  age  of  16  years  who 
have  not  been  convicted  of  crime,  and  the 
courts  are  without  jurisdiction  in  such  cases. 

4.  Section  5,  art.  1,  c.  75,  Oomp.  St.  1889,  is 
valid  and  enforceable  to  the  extent  that  it  au- 
thorizes commitment  to  the  state  industrial 
school  of  children  under  the  age  of  16  years  who, 
for  want  of  proper  parental  care,  are  growing 
np  in  mendicancy  or  crime. 

5.  The  county  court  is  always  and  under  all 
circumstances  a  court  of  record.  The  county 
judge,  in  whatever  official  capacity  he  may  act, 
is  a  judge  of  a  court  of  record.  He  is  not  a 
justice  of  the  peace,  even  when  exercising  the 
ordinary  powers  and  jurisdiction  of  a  justice. 

&  The  county  court  has  final  jurisdiction  of 
complaints  filed  under  section  5  of  the  reform 
school  law  (article  1,  c.  75,  Comp.  St.  1890). 

7.  The  only  jurisdiction  conferred  upon  the 
county  court  or  the  county  judge  by  section  6 
et  seq.  of  the  reform  school  law  (article  1,  c. 
75,  Comp.  St.  1899)  is  a  revisory,  and  not  an 
original,  jurisdiction. 

8.  The  seventh  point  of  the  syllabus  to  Scott 
T.  Flowers,  60  Neb.  — ,  84  N.  W.  81,  overruled. 

9.  The  opinion  In  Scott  v.  Flowers,  60  Neb. 

,  84  N.  W.  81,  modified,  and  the  judgment 

reversed. 

(Syllabus  by  the  Court.) 

On  rehearing.  Former  opinion  and  opin- 
ion below  reversed. 

STTLLIVAN,  J.  When  this  case  was  be- 
fore us  at  the  last  term  (Scott  t.  Flowers,  60 
Neb.  — ,  84  N.  W.  81),  we  decided  toat  the 
plaintiff,  Sarah  Jane  Flowers,  was  arrested 
and  committed  to  the  state  industrial  school 
at  Geneva  without  any  legal  authority  what- 
ever, and  that  the  judgment  of  the  district 
court  awarding  her  damages  for  false  im- 
prisonment should  be  therefore  affirmed. 
This  decision  was  rendered  on  the  theory 
that  section  5  of  the  act  of  1887  (chapter  74, 
Sess.  Laws  1887),  to  the  extent  that  It  as- 
sumes to  authorize  the  commitment  of  chil- 
dren of  any  age  who  are  Incorrigible,  but 
who  have  not  been  convicted  of  crime.  Is  un- 
constitutional and  void.  The  correctness  of 
this  conclusion  was  promptly  challenged  by 
the  learned  counsel  for  the  defendant.  They 
now  insist  that  the  valid  and  Invalid  parts 
of  the  section  are  severable,  and  that  the 
law  should  be  upheld  to  the  extent  that  it  is 
in  harmony  with  the  constitution.  Further 
Investigation  and  reflection  have  convinced 
us  that  this  view  is  reasonable,  just,  logical- 
ly sound,  and  well  sustained  by  authority. 


The  general  rule  upon  the  subject  is  that, 
where  there  Is  a  conflict  between  an  act  of 
the  legislature  and  the  constitution  of  the 
state,  the  statute  must  yield  to  the  extent  of 
the  repugnancy,  but  no  further.  State  v. 
Stuht,  52  Neb.  209,  71  N.  W.  941;  East  King- 
ston V.  Towle,  48  N.  H.  57;  Bailroad  Co.  v. 
Jones,  149  III.  361,  37  N.  E.  247,  24  L.  R.  A. 
141;  McPherson  v.  Blacker,  92  Mich.  377,  52 
N.  W.  469,  16  L.  B.  A.  475;  Grimes  v,  Eddy, 
126  Mo.  168,  28  S.  W.  766,  26  L.  B.  A.  638; 
Cooley,  Const  Lim.  (6th  Ed.)  pp.  210,  211; 
23  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  225.  If, 
after  striking  out  the  unconstitutional  part  ot 
a  statute,  the  residue  Is  intelligible,  com- 
plete, and  capable  of  execution,  it  will  be 
upheld  and  enforced,  except,  of  course,  in 
cases  where  It  Is  apparent  that  the  rejected 
part  was  an  Inducement  to  the  adoption  of 
the  remainder.  In  other  words,  the  legisla- 
tive will  is,  within  constitutional  limits,  the 
law  of  the  land,  and,  when  expressed  In  ac- 
cordance with  established  procedure,  must  be 
ascertained  by  the  courts  and  made  effective. 
In  section  5  of  the  reform  school  law  the  leg- 
islature has  given  a  clear  expression  of  its 
will  and  purpose.  It  has  in  plain  terms  de- 
clared that  all  children  under  the  age  of  18 
years,  who  shall  be  convicted  in  a  court  of 
record  of  any  crime  except  murder  or  man- 
slaughter, committed  before  the  age  of  18 
years,  or  who,  for  want  of  proper  parental 
care,  are  growing  up  in  mendicancy  or  va- 
grancy, or  are  Incorrigible,  may,  in  the  dis- 
cretion of  the  court,  be  sent  to  the  qtate  In- 
dustrial school  for  education,  reformation, 
and  safe-keeping.  The  legislature  did  not, 
as  was  shown  in  the  former  opinion,  possess 
the  power  to  authorize  the  commitment  ot 
children  over  the  age  of  16  years  who  have 
not  been  convicted  of  crime,  and  consequent- 
ly the  courts  are  without  jurisdiction  in  such 
cases.  The  legislature  has  here  clearly  ex- 
pressed Its  will,  but  it  has  gone  too  far;  it 
has  transcended  the  limits  of  Its  authority. 
It  has  In  an  unmistakable  manner  signified 
its  purpose,  not  only  to  authorize  the  com- 
mitment to  the  reform  school  of  certain  chil- 
dren uuder  the  age  of  16  years,  but  also  chil- 
dren beyond  that  age  who,  although  guiltless 
of  crime,  have  evinced  a  criminal  tendency 
and  are  without  proper  parental  restraint 
The  legislature  having  declared  its  will,  and 
Its  command  to  the  courts  being  in  part  valid 
and  In  part  void,  the  decisive  question  is, 
shall  section  6  be  given  effect  so  far  as  it  Is 
in  accord  and  agreement  with  the  paramount 
law?  It  seems  that  both  good  sense  and  ju- 
dicial authority  require  that  the  question 
should  receive  an  affirmative  answer. 

In  providing  that  certain  children  under 
the  age  of  18  years  should  come  under  the 
control  of  the  state  as  parens  patriee,  the  su- 
preme purpose  of  the  legislature  was  to  give 
protection,  education,  and  nurture  to  every 
child  who,  for  want  of  proper  parental  care, 
should  be  exposed  to  evil  Influences,  and 
growing  up  In  mendicancy  and  crime.    The 
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Intention  was  not  to  mnch  to  reach  all  chil- 
dren under  the  age  of  18  years  aa  to  reach 
all  who  might  need,  and  be  lawfully  requir- 
ed to  accept,  the  beneficence  and  bounty  of 
the  state.  In  view  of  the  fact  that  sections 
6;  7,  8,  and  9  of  the  act  of  1887  provide  an- 
other and  different  procedure  for  the  com- 
mitment of  children  under  the  age  of  16 
years,  there  can  be  no  ground  whatever  for 
claiming  that  section  5  would  not  have  been 
enacted  with  the  age  limit  fixed  in  accord- 
ance with  the  requirement  of  the  constitu- 
tion. The  following  cases  may  be  cited  In 
support  of  the  doctrine  that  the  grant  of  a 
specific  power  by  the  legislature  is  valid  and 
effective  so  far  as  it  is  in  harmony  with  the 
fundamental  law,  and  void  only  to  the  ex- 
tent that  it  clashes  therewith:  State  v. 
Moore,  87  Neb,  13,  66  N.  W.  299;  Dunn  v. 
City  of  Great  Falls,  13  Mont.  68,  31  Pac 
1017;  State  v.  Long,  21  Mont  26,  62  Pac. 
646;  Clark  r.  Bills,  2  Blackf.  8;  State  v. 
Towle,  48  N.  H.  97;  Tiernan  v.  Rlnker,  102 
U.  &  123,  26  L.  Ed.  103. 

It  has  been  suggested  by  counsel  for  de- 
fendant that  the  county  court  bad  Jurisdic- 
tion of  the  complaint  under  section  6  of  the 
act  of  1887,  and  there  Is  in  the  brief  of  coun- 
sel for  the  plaintiff  an  intimation  that  the 
court  did  not  have  Jurisdiction  under  section 
6,  even  if  that  section  be  snstained  except  as 
to  the  age  limit.  Our  view  of  the  matter  is 
that  the  county  court  has  Jurisdiction  of 
complaints  filed  under  section  6,  but  has  no 
original  Jurisdiction  whatever  under  section 
6  and  subsequent  sections.  The  county 
comt,  notwithstanding  some  dicta  to  the  con- 
trary, is  always  and  under  all  circumstances 
a  court  of  record;  and  the  county  Judge,  in 
whatever  ofllclal  capacity  he  may  act.  Is  a 
judge  of  a  court  of  record.  He  is  never  a 
Justice  of  the  peace,  although  he  is  invested 
with  the  ordinary  powers  and  Jurisdiction  of 
a  Justice.  Under  the  constitution  and  laws 
of  this  state,  the  only  courts  of  record  hav- 
ing authority  to  try  and  determine  criminal 
cases  are  the  district  courts  and  the  county 
courts.  If  the  Jurisdiction  given  by  section 
5  was  Intended  to  be  limited  to  the  district 
courts,  it  is  extremely  Improbable  that  they 
would  be  described  as  courts  of  record;  this 
being  an  expression  which,  In  Its  ordinary 
and  legal  acceptation.  Includes  county  courts. 
But  the  intention  of  the  legislature  is  dis- 
tinctly revealed,  and  entirely  freed  from 
doubt,  by  section  10  of  the  act,  which  pro- 
vides for  a  review  of  the  proceedings  had  In 
the  county  court.  This  section  also  provides 
that  the  proceedings  before  the  county  Judge 
may  be  brought  to  the  district  court  for  re- 
vision. There  is,  however,  no  provision  for 
reviewing  tbe  proceedings  before  Justices  of 
the  peace  or  other  Inferior  courts.  The  con- 
clusion to  be  deduced  from  section  10  is  that 
the  district  court  may  review  the  proceed- 
ings resulting  in  an  order  of  commitment 
made  by  the  county  court  in  tlie  exercise  of 
its  original  Jurisdiction  under  section  6,  and 


may  also  review  the  proceedings  resulting  In 
an  order  of  commitment  made  by  the  conn- 
ty  Judge  in  the  exercise  ot  the  revisory  Juris- 
diction conferred  upon  him  by  sections  6,  T, 
8,  and  9.  The  county  court  having  been  In- 
vested with  complete  Jurisdiction  by  section 
6  of  all  the  matters  embraced  in  section  6. 
there  can  be  no  good  reason  for  supposing 
that  the  legislature  intended  by  the  latter 
section  to  grant  an  authority  which.  In  am- 
pler measure,  was  given  by  the  former.  It  is, 
of  course,  conceivable,  but  almost  beyond  be- 
lief, that  the  legislature,  having  a  definite  ol>- 
Ject  in  view,  should,  in  the  adjustment  of 
means  to  ends,  confer  upon  the  county  courts 
complete  authority  over  a  certain  class  of 
cases,  and  in  the  very  next  section  confer  up- 
on the  same  courts  a  limited  authority  over 
the  same  class  of  cases.  How  could  the 
court  ever  know  whether  It  was  acting  un- 
der one  section  or  the  other?  The  provision 
of  section  6,  to  the  effect  that  the  child  nam 
ed  In  the  complaint  together  with  the  papers 
in  the  case,  shall  be  sent  under  the  control 
of  an  officer,  to  a  Judge  of  a  court  of  record. 
Indicates  with  reasonable  certainty  that  the 
legislature  did  not  have  In  contemplation  a 
case  arising  In  the  county  court  imder  that 
section. 

In  the  seventh  point  of  the  syllabus  to  the 
former  opinion  it  is  said:  "Error  cannot  be 
successfully  predicated  upon  the  admission 
of  testimony  where  tbe  same  line  of  testi- 
mony has  been  received  In  the  cause  without 
objection."  This,  we  think,  Is  stating  the 
rule  too  broadly,  and  tbe  statement  is  now 
recalled  and  condemned.  The  point  Is  not 
at  all  discussed  by  counsel,  and,  aa  it  has 
no  material  bearing  upon  the  decision.  It  will 
not  be  further  considered. 

Having  reached  the  condlusion  that  sec- 
tion 6  of  the  act  of  1887  Is  valid  to  the  extent 
that  It  authorizes  the  commitment  to  the 
reform  school  of  children  under  the  age  of  IG 
years  who  are  either  incorrigible,  or,  for 
want  of  proper  parental  care,  growing  up  in 
mendicancy  or  crime.  It  follows  that  the  in- 
structions of  the  trial  court  cannot  be  ap- 
proved, and  that  its  Judgment  must  be  re- 
versed. The  Judgment  of  affirmance  hereto- 
fore rendered  by  this  court  is  set  aside,  and 
the  Judgment  of  the  district  court  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings.   Reversed  and  remanded. 

HOUX)MB,  J.,  concurs. 

NORVAI*  O.  J.  I  dissent  and  will  briefly 
state  my  reasons  ther^or.  We  are  all  agreed 
that  section  6  of  the  reform  school  law  (chap- 
ter 75,  art  1,  Comp.  St)  Is  unconstitutional, 
so  far  as  It  authorizes  the  commitment  to 
the  state  Industrial  school  of  persons  over 
the  age  of  16  years.  I  am  unable  to  agree 
with  my  associates  that  the  section  is  so  far 
valid  as  that  It  may  authorize  the  commit- 
ment to  such  school  of  children  under  the 
years  stated,  who,  for  want  of  proper  parental 
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care,  are  growing  up  in  mendicancy  and 
crime.  It  is  a  familiar  principle  of  law, 
which  this  court  has  frequently  stated  and 
applied,  that  when  the  ralld  and  unconstitu- 
tional parts  of  a  law  are  capable  of  being 
separated,  and  the  valid  portion  is  a  com- 
plete act  and  In  no  way  dependent  upon 
that  which  Is  void,  the  latter  alone  will  be 
disregarded,  and  the  remainder  will,  if  the 
inralld  part  formed  no  inducement  to  the 
passage  of  the  statute,  be  upheld.  But  If  it 
Is  manifest,  from  an  inspection  of  the  law 
itself,  that  the  Invalid  part  in  any  way  may 
have  Influenced  the  legislature  to  pass  the 
act,  the  whole  will  go  down  together.  State 
r.  Lancaster  Co.,  6  N'eb.  474;  State  v.  Lan- 
caster Co.,  17  Neb.  85.  22  X.  W.  228;  Trum- 
ble  V.  Trumble,  37  Neb.  340,  55  N.  W.  869; 
L«w  V.  Printing  Co.,  41  Neb.  127,  59  X.  W. 
362,  24  L.  R.  A.  702;  State  v.  Moore,  48  Xeb. 
S70,  67  X.  W.  876;  German-American  Fire 
Ins.  Co.  V.  City  of  Minden,  51  Xeb.  870,  71 
N.  W.  095;  State  v.  Bowen,  54  Xeb.  211,  74 
X.  W.  615;  State  v.  Poynter,  50  Xeb.  417,  81 
N.  W.  431;  Crawford  Co.  v.  Hathaway  (Neb.) 
84  X.  W.  271. 

Judge  Cooley,  in  discussing  this  same  sub- 
ject in  his  valuable  work  on  Oonstltutlonal 
Limitations  (Oth  Bd.),  at  page  210,  uses  the 
following  language:  •«•  •  •  When,  there- 
fore, a  part  of  a  statute  Is  unconstitutional, 
that  fact  does  not  authorize  the  courts  to 
declare  the  remainder  void  also,  unless  all  the 
provisions  are  connected  In  subject-matter, 
depending  on  each  other,  operating  together 
for  the  same  purpose,  or  otherwise  so  con- 
nected together  In  meaning  that  it  cannot 
be  presumed  the  legislature  would  have  pass- 
ed the  one  without  the  other.  The  constitu- 
tional and  unconstitutional  provisions  may 
even  be  c<»itained  In  the  same  section,  and 
yet  be  perfectly  distinct  and  separable,  so 
that  the  first  may  stand  though  the  last  fall. 
The  point  is  not  whether  they  are  contained 
In  the  same  section,  for  the  distribution  into 
sections  Is  purely  artificial,  but  whether  they 
are  essentially  and  Inseparably  connected  In 
substance.  If,  when  the  imconstltutlonal 
portion  is  stricken  out,  that  which  remains 
Is  complete  in  Itself,  and  capable  of  being 
executed  in  accordance  with  the  apparent 
legislative  Intent  wholly  Independent  of  that 
wliich  was  rejected,  It  must  be  sustained. 
The  difficulty  Is  in  determining  whether  the 
good  and  bad  parts  of  the  statute  are  capa- 
ble of  being  separated,  within  the  meaning 
of  this  rale.  If  a  statute  attempts  to  accom- 
plish two  or  more  objects,  and  is  void  as  to 
one.  It  may  still  be  in  every  respect  com- 
plete and  valid  as  to  the  other.  But  if  its 
purpose  is  to  accomplish  a  single  object  only, 
and  some  of  Its  provisions  are  void,  the  whole 
must  fail  unless  sufficient  remains  to  effect 
the  object  without  the  aid  of  the  invalid  por- 
tion. And  if  they  are  so  mutually  connected 
with,  and  dependent  on,  each  other,  as  con- 
ditions, considerations,  or  compensations  for 


each  other,  as  to  warrant  the  belief  that  the 
legislature  Intended  them  as  a  whole,  and 
If  all  could  not  be  carried  into  effect  the  leg- 
islature would  not  pass  the  residue  independ- 
ently, th&a,  if  some  parts  are  unconstitution- 
al, all  the  provisions  which  are  thus  depend- 
ent, conditional,  at  connected  must  fall  with 
them."  And  in  a  note  on  page  212  of  the 
same  work  it  is  stated:  "It  must  be  obvious. 
In  any  case  where  part  of  an  act  is  set  aside 
as  unconstitutional,  that  it  is  unsafe  to  In- 
dulge in  the  same  extreme  presumptions  in 
support  of  the  remainder  that  are  allowable 
In  support  of  a  complete  act  when  some 
cause  of  Invalidity  is  suggested  to  the  whole 
of  It.  In  the  latter  case,  we  know  the  legis- 
lature designed  the  whole  act  to  have  effect, 
and  we  should  sustain  It  If  possible;  in  the 
former,  we  do  not  know  that  the  legislature 
would  have  been  willing  that  a  part  of  the 
act  should  be  sustained  If  the  remainder 
were  held  void,  and  there  is  generally  a  pre- 
sumption more  or  less  strong  to  the  contrary. 
'Wbile,  therefore,  in  the  one  case,  the  act 
Aoald  be  sustained  unless  the  invalidity  is 
clear.  In  the  other  the  whole  should  fall  un- 
less It  Is  manifest  the  portlcm  not  opposed 
to  the  constitution  can  stand  by  itself,  and 
that  in  the  legislative  Intent  It  was  not  to  be 
controlled  or  modified  In  its  construction  and 
effect  by  the  part  which  was  void."  See 
State  V.  Stewart.  52  Neb.  243,  71  N.  W.  998. 
I  am  of  the  opinion  that  the  age  limit  of 
18  years  in  section  5  of  the  reform  school  act 
la  so  intem-oven  and  connected  with  the 
remainder  of  the  section  that,  if  the  age 
limit  be  stricken  out  or  rejected,  the  section 
would  be  unenforceable.  Then  It  would 
read:  "When  a  boy  or  girl  of  sane  mind  un- 
der the  age  of  years,  shall,"  etc.     If 

it  were  permissible  for  the  court  to  strike 
out  of  the  section  under  consideration  the 
word  "eighteen."  and  insert  in  lieu  thereof 
the  word  "sixteen,"  the  age  limit  designated 
in  section  12,  art  8,  of  the  constitution,  then 
said  section  5  would  be  valid.  But  this  we 
have  no  power  to  do.  That  duty  has  been 
conferred  upon  another  branch  of  the  state 
government  If  the  age  limit  of  18  years  In 
the  section  should  be  disregarded,  the  age 
limit  In  section  12,  art.  8,  of  the  c(Hi8tltu- 
tlon  could  not  supply  Its  place.  That  sec- 
tion of  the  fundamental  law  is  not  self-exe- 
cuting. This  is  manifest  from  a  mere  In- 
spection. It  reads:  "The  legislature  may 
provide  by  law;"  thus  indicating  that  the 
whole  subject  Is  committed  to  the  legisla- 
ture, except  that  It  Is  inhibited  from  provid- 
ing for  the  commitment  of  children  to  the 
Industrial  school  over  the  age  of  16  year& 
It  could  fix  the  age  limit  at  10  years,  or  any 
other  period  less  than  19  years.  This,  to  my 
mind,  conclusively  shows  that  section  5  of  the 
act  in  question  cannot  be  sustained  with  the 
age  limit  eliminated  therefrom.  Moreover,  the 
18  .rears'  limit  may  have  influenced  the  leg- 
islature in  adoptng  tbe  j^tion  under  conald- 
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eratlon.  Indeed,  snch  argument  as  may  be 
drawn  from  the  context  favors  tliat  opinion 
rather  than  the  converse,  as  is  argued  by  the 
writer  of  the  majority  opinion;  for  the  very 
fact  that  In  one  section  the  age  is  flxed  at 
16  years  (section  6)  Is  strong  evidence  that 
In  enacting  section  S  the  legislature  was  un- 
willing that  Its  provisions  should  apply  to 
those  only  of  16  years  or  under. 

We  have  examined  three  of  the  principal 
cases  cited  In  the  opinion  of  the  majority, 
one  being  State  v.  Moore,  S7  Neb.  13,  55  N. 
W.  296,  wherein  It  was  ruled  that,  when  a 
general  appropriation  bill  carrying  an  item 
of  $15,000  for  a  specific  purpose  passed  both 
houses,  but  before  It  reached  the  governor 
was  changed  to  $2S,000,  and  In  that  form 
was  approved  by  him,  the  bill  appropriated 
$16,000.  That  case  can  hardly  now  be  re- 
garded as  the  law  of  this  state,  since  the 
case  of  Wels  v.  Ashley,  68  Neb.  4S4,  81  N.  W. 
318,  the  opinion  being  written  by  Mr.  Jus- 
tice  Sullivan,  wherein  it  was  claimed  that  an 
act  was  wholly  invalid  where  the  title  was 
changed  after  the  bill  passed  the  legislature 
and  before  the  executive  approved  It  If 
the  governor  is  part  of  the  lawmnking  body, 
as  was  ruled  In  that  case,  it  would  seem 
that  he  must  approve  the  bill  precisely  as 
it  passes  the  legislature  for  any  portion 
thereof  to  become  a  law.  In  Dunn  v.  City 
of  Great  Falls,  13  Mont  58,  31  Pac.  1017,  the 
legislature  had  provided  that  cities  of  a  cer- 
tain  class  may  Incur  bonded  indebtedness 
to  an  amount  not  exceeding  4  per  cent  of 
the  assessed  valuation,  while  the  constitu- 
tion provided  for  only  S  per  cent,  and  It 
was  held  that  the  act  was  valid  to  the  ex- 
tent of  the  3  per  cent  limited  In  the  consti- 
tution. The  case,  however,  is  not  well  con- 
sidered, and  it  cites  no  authorities  In  point, 
and  was  decided  wrongly.  State  v.  Long 
(Mont)  52  Pac.  646,  was  one  where  a  stat- 
ute fixed  the  term  of  school  trustees  at  three 
years,  while  the  term  of  such  office  was  lim- 
ited by  the  constitution  to  two  years.  It  was 
held  in  a  per  curiam  opinion  that  the  statute 
was  valid  to  the  limit  of  two  years.  We 
quote  from  the  opinion  the  entire  discussion 
of  the  Bubject:  "We  express  no  opinion  up- 
on the  term  of  office  of  school  trustee  pur- 
suant to  the  provision  of  the  law  under  ex- 
amination. At  some  future  time  that  ques- 
tion may  directly  arise  We  are  satisfied, 
though,  that,  even  if  the  tenn  cannot  run 
for  three  years,  but  does  run  for  two  years 
only,  the  whole  law  cannot  be  oyerthrown; 
but,  as  the  part  fixing  the  term  Is  severable, 
the  law  will  be  upheld  as  a  valid  statute 
providing  for  the  election*  of  trus^tees  for 
the  terms  prescribed,  not  In  conflict  with 
the  constitution."  Not  an  authority  Is  cited 
in  support  of  the  doctrine  of  that  case.  This 
court  In  State  v.  Stuht  62  Neb.  200,  71  N. 
W.  941,  held  Invalid  the  section  of  the  char- 
ter of  the  city  of  Omaha  which  prescribed 
the  term  of  office  of  police  Judge  at  three 
Tears,  where  the  constitution  flxed  such  term 


at  two  years.  The  conclusion  of  the  writer 
Is  that  section  5  of  the  reform- school  law  Is 
invalid  as  au  entirety,  and  that  the  whole 
section  must  fall. 


RUSSELL  V.  WHITCOMB. 

(Supreme  0>urt  of  South  Dakota.     April  23, 
1901.) 

APPEAL    AND    ERROR-ORDER    AFFIRiaNO 
REFEREE  APPEALABLE— 8TATVTE. 

Under  C}omp.  Laws,  g  5236,  subd.  4,  pro- 
viding that  an  order  inTolving  the  merits  of  an 
action,  or  some  part  thereof,  la  appealable,  an 
order  appointiDg  a  referee  to  hear  and  deteiv 
mine  all  the  issues  Is  appealable^ 

Appeal  from  circuit  court,  Clark  county; 
Julian  Bennett  Judge. 

Action  by  Fred  Russell  against  Fred  B. 
Whltcomb.  On  plaintiff's  motion  to  dismiss 
the  defendant's  appeal  from  on  order  ap- 
pointing a  referee.    Motion  denied. 

C.  G.  Sherwood,  for  appellant  S.  A.  Kee- 
nan,  for  respondent 

HANET,  J.  Respondent  moves  to  dismiss 
this  appeal  on  the  ground  that  an  order  ap- 
pointing a  referee  is  not  appealable.  The 
following  orders,  when  made  by  the  court 
may  be  carried  to  the  supreme  court:  "(1) 
An  order  affecting  a  substantial  right,  made 
In  any  action,  when  such  order  in  effect 
determines  the  action  and  prevents  a  Judg- 
ment from  which  an  appeal  might  be  taken. 
(2)  A  final  order  affecting  a  substantial  right, 
made  In  special  proceedings,  or  upon  a  sum- 
mary application  in  an  action  for  [after] 
Judgment  (3)  When  an  order  grants,  re- 
fuses, continues  or  modifies  a  provisional 
remedy,  or  grants,  refuses,  modifies  or  dis- 
solves an  Injunction;  when  It  sets  aside  or 
dismisses  a  writ  of  attachment  for  irregular- 
ity; when  It  grants  or  refuses  a  new  trial; 
or  when  It  sustains  or  overrules  a  demurrer. 
(4)  When  It  Involves  the  merits  of  an  action 
or  some  part  thereof;  when  it  orders  judg- 
ment on  application  therefor,  on  account  of 
the  frivolousness  of  a  demurrer,  answer  or 
reply,  or  strikes  off  such  demurrer,  answer 
or  reply  on  account  of  the  frivolousness 
thereof.  (5)  From  orders  made  by  the  cir- 
cuit court,  vacating  or  refusing  to  set  aside 
orders  made  at  chambers,  where,  by  the 
provisions  of  this  act,  an  appeal  might  have 
been  taken,  In  case  the  order  so  made  at 
chambers  had  been  granted  or  denied  by  the 
circuit  court  in  the  first  instance.  For  the 
purposes  of  an  appeal  from  an  order,  either 
party  may  require  the  order  to  be  entered  by 
the  clerk  of  record,  and  It  shall  be  entered 
accordingly."  Ck>mp.  Laws,  {  5236.  Upon 
an  appeal  from  a  Judgment  the  supreme 
court  may  review  any  Intermediate  order  or 
determination  of  the  court  below  which  In- 
volves the  merits,  and  necessarily  affects 
the  Judgment  appearing  upon  the  record 
transmitted   or   returned   from   the   circuit 
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court,  whether  the  same  were  excepted  to  or 
not.  Comp.  Laws,  (6237.  Whether  the  ap- 
pointment of  a  referee  can  be  reviewed 
otherwise  than  upon  an  appeal  from  a  final 
Judgment  Is  the  only  question  presented  by 
respondent's  motion  to  dismiss.  The  fore- 
going statutory  provisions  having  be6n  copied 
from  the  law  of  Wisconsin,  the  legislature 
will  be  presumed  to  have  adopted  the  con- 
struction placed  thereon  by  the  court  of  last 
resort  In  that  state.  Bandall  y.  Burk  Tp.,  4 
S.  D.  337,  57  N.  W.  4;  Klrby  v.  Ramsey,  9 
S.  D.  197,  68  N.  W.  328.  This  rule  was  fol- 
lowed by  the  territorial  supreme  court  when 
it  decided  that  the  denial  of  an  application 
for  a  change  of  venue  was  appealable  as  an 
order  involving  the  merits  of  an  action,  sup- 
porting such  conclusion  with  Wisconsin  de- 
cisions rendered  before  the  adoption  of  the 
statute  by  the  territorial  legislature.  White 
T.  Railway  Co.,  6  Dak.  608,  41  N.  W.  730. 
If  an  order  denying  an  application  for  a 
change  of  venue  Involves  the  merits  of  an 
action,  and  is  therefore  subject  to  an  inde- 
pendent appeal,  an  order  appointing  a  ref- 
eree to  hear  and  determine  all  the  issues 
Is  likewise  appealable.  To  hold  that  the 
order  in  this  ease  Is  not  subject  to  an  inde- 
pendent appeal  would  be,  in  effect,  to  over- 
rule the  decision  of  the  territorial  supreme 
court  The  conclusion  reached  in  Its  deci> 
sion  Is  clearly  sustained  by  the  Wisconsin 
cases  cited  therein,  and  It  does  not  appear 
from  any  adjudications,  to  which  our  atten- 
tion has  been  called,  that  the  Wisconsin 
court  would  not  have  reached  the  same  con- 
clusion respecting  the  appointment  of  ref- 
erees if  the  question  had  been  raised  under 
the  same  statute.  That  court.  In  1897,  ren- 
dered a  decision  holding  that  an  order  of 
reference  Is  not  appealable  under  chapter 
212,  Laws  Wis.  188S.  Hyde  v.  Bank  (Wis.) 
71  N.  W.  658.  It  will  be  found  upon  exam- 
ination that  subsection  4,  as  it  appears  in 
our  statute  and  as  It  formerly  appeared  in 
the  Wisconsin  statute.  Is  entirely  omitted 
from  the  revtelon  of  the  section  relating  to 
appealable  orders  enacted  In  1895.  There- 
fore the  decision  In  Hyde  r.  Bank,  supra, 
has  no  application  to  the  question  presented 
by  this  appeaL  Respondent's  motion  is  de- 
nied. 


HEDLUN  T.  HOLT  TBKROE  MIN.  CO. 

(Supreme  Court  of  South  Dakota.     April  18, 

1901.) 

APPBAI^BILLS   OF  BXCEPTION— AMBNDMBNT 

— SUPRBMB  COURT— TRIAL  COURT— RB- 

HANDINO   THB   RBCORD. 

1.  Bills  of  exception  cannot  be  amended  by 
the  supreme  court. 

2.  Where  a  bill  of  exceptions  showed  affirm- 
atively that  the  trial  conrt  read  nn  instmction 
as  one  reqnested  by  the  defendant  in  language 
substantially  different  from  the  request,  there- 
by showing  reversible  error,  and  it  appeared 
tnat  when  the  bill  was  settled  the  court's  atten- 
tion was  not  called  to  such  modification  of  the 
instruction,  and  he  did  not  notice  that  the  bill 


showed  It,  the  record  can  b«  returned  to  the 
trial  court  to  correct  the  error,  if  any,  nnder 
Comp.  Laws.  |  4938  (Laws  1887,  c.  64),  pro- 
viding that  the  court  may  amend  any  i)leading, 
process,  or  proceeding  by  correcting  any  mis- 
take therein. 

3.  Oomp.  Laws,  {  4938  (Laws  1807,  c.  64). 
provides  that  the  trial  court  may,  in  its  dis- 
cretion, at  any  time  within  one  "year  after  no- 
tice thereof,  relieve  a  party  from  any  procsed- 
ing  taken  against  him  through  his  mistake,  in- 
advertence, or  excusable  neglect.  Section  0098 
provides  that  the  trial  court  may  fix  a  time  for 
allowing  exceptions  after  the  time  limited  there- 
for has  expired.  Within  a  year  after  a  bill  of 
exceptions  was  settled  and  appeal  perfected, 
application  was  made  for  the  return  of  the  rec- 
ord to  the  trial  court  to  correct  the  hill  of  ex- 
ceptions. Held,  that  the  application  was  not 
made  too  late. 

4.  The  record  will  be  returned  to  the  trial 
court  for  the  purpose  of  allowing  the  trial 
judge  to  consider  an  application  to  correct  the 
bill  of  exceptions  after  the  case  has  been  sub- 
mitted to  the  supreme  court  witfiout  oral  argu- 
ment, under  rule  21,  no  consideration  having 
beeu  given  the  appeaJ  on  the  merits. 

5.  After  an  appeal  has  been  perfected,  and 
the  original  record  transmitted  to  the  supreme 
court,  the  trial  judge  cannot  amend  the  bill  of 
exceptions  without  naving  the  record  remanded 
for  that  purpose. 

Appeal  from  circuit  court,  Pennington 
county;  Levi  McGee,  Judge. 

Action  by  John  Hedlun  against  the  Holy 
Terror  Mining  Company.  Application  by 
plaintiff  after  appeal  by  defendant  for  a  re- 
turn of  the  record  to  the  trial  court  to  cor- 
rect the  bill  of  exceptions.    Granted. 

Wood  &  Buell,  Fowler  &  Whitfield,  and 
Homer  &  Stewart,  for  appellant.  A.  K. 
Gardner,  WUllam  Gardner,  D.  W.  Kellher, 
and  L  W.  Goodner,  for  respondent 

HANEY,  J.  The  bill  of  ezce^ktlons  In  this 
action  was  settled  and  certified  July  80, 
1900.  The  appeal  was  taken  August  9tb. 
On  September  10th  the  abstract  was  served. 
On  November  20th,  the  case  being  upon  the 
calendar  of  this  court.  It  was  submitted 
without  oral  argument,  under  rule  21.  Ap- 
pellant's brief  was  served  January  9,  1901. 
On  March  26,  1901,  respondent  obtained  an 
order  from  this  court,  returnable  on  April 
10th,  requiring  appellant  to  show  cause  why 
the  record  should  not  be  returned  to  the 
clerk  of  the  circuit  court  for  the  purpose  of 
having  the  bill  of  exceptions  corrected  by 
the  trial  Judge.  Appellant  appeared,  and 
objected  to  a  return  of  the  record,  for  the 
reason  that  the  application  came  too  late. 
For  the  purpose  of  such  objection,  the  facts 
alleged  In  respondent's  application  must  be 
taken  as  true.  It  must,  therefore,  be  as- 
sumed that  the  bill  of  exceptions,  as  settled, 
does  not  conform  to  the  truth.  It  Is  clear 
that  bills  of  exceptions  cannot  be  amended 
by  this  court  When  and  in  what  manner 
can  they  be  amended  by  the  trial  judge? 
It  was  held  in  California  that  bills  of  excep- 
tions may  be  amended  by  the  trial  judge, 
even  after  an  appeal  has  been  taken  and  a 
transcript  of  the  record  has  been  filed  in 
the  appellate  court    Flynn  v.  Cottle,  47  Cal. 
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626.  In  flila  state  the  original  record  ia 
usually  transmitted  to  the  supreme  court, 
but  the  loiver  court  may  in  any  case  direct 
copies  to  be  sent  in  place  of  the  orlglnaL 
Comp.  Laws,  §  5217.  There  is  no  essential 
difference  between  the  practice  in  this  state 
and  that  In  California  at  the  time  the  deci- 
sions cited  from  that  state  were  rendered, 
relating  to  the  question  under  discussion. 
The  power  of  the  trial  Judge  to  amend  the 
statement  or  bill  of  exceptions  was  predi- 
cated by  the  California  court  upon  the  gen- 
eral statute  relating  to  amendments.  Hayne, 
New  Trials.  {  100;  Spanagel  v.  DelUnger,  34 
Cal.  47U.  We  thinlc  the  same  power  exists  in 
this  state,  and  that  it  Is  derived  from  the 
same  source.  Our  statute  relating  to  amend- 
ments contains  the  following:  "The  court 
may,  before  or  after  judgment,  in  further- 
ance of  Justice,  and  on  such  terms  as  may 
be  proper,  amend  any  pleading,  process,  or 
proceeding  by  adding  or  strllilng  out  the 
name  of  any  party,  or  by  correcting  a  mis- 
talce  In  the  name  of  a  party,  or  a  mistalce  in 
any  other  respect;  or  by  inserting  other  al- 
legations material  to  the  case,  or  when  the 
amendment  does  not  change  substantially 
the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved, 
or  to  facts  in  support  of  which  proof  is 
offered.  Provided,  that  no  amendment  on 
the  trial  of  an  action  shall  be  cause  for  a 
continuance,  unless  it  shall  appear  to  the 
satisfaction  of  the  court  that  the  party  ap- 
plying therefor  is  surprised  by  the  amend- 
ment and  unable  to  safely  proceed  with  the 
trial"  "The  court  may  lllsewlse.  In  its  dis- 
cretion, and  upon  such  terms  as  may  be  Just, 
allow  an  answer  or  reply  to  be  made,  or 
other  act  to  be  done,  after  the  time  limited 
by  this  Code,  or,  by  an  order,  enlarge  such 
time;  and  may  also,  in  its  discretion,  and 
upon  such  terms  as  may  be  Just,  at  any  time 
within  one  year  after  notice  thereof,  relieve 
a  party  from  a  Judgment,  order,  or  other 
proceeding  talien  against  him  through  his 
mistake,  Inadvertence,  surprise,  or  excusable 
neglect,  and  may  supply  an  omission  in  any 
proceeding;  and  whenever  any  proceeding 
taken  by  a  party  fails  to  conform  in  any 
respect  to  the  provisions  of  this  Code,  the 
court  may,  in  lilte  manner,  and  upon  lilie 
terms,  permit  an  amendment  of  such  pro- 
ceeding, so  as  to  malie  it  conformable  there- 
to." Laws  1897,  c.  54  (Comp.  Laws,  i  4038). 
The  power  to  amend  any  pleading,  process, 
or  proceeding  by  correcting  any  mistak^ 
therein  clearly  includes  the  power  to  correct 
a  mistake  in  the  bill  of  exceptions.  The 
bill,  or  statement  as  settled,  shows  afBrma- 
tlvely  that  the  trial  court  read  an  instruc- 
tion as  an  instruction  requested  by  the  ap- 
pellant, in  language  substantially  different 
from  that  requested;  thus  showing  reversi- 
ble error.    Peart  y.  Railway  Co..  8  S.  D. 


684,  67  N.  W.  887.  It  appears  from  the  af- 
fidavit of  the  trial  Judge  that  when  the  bill 
was  settled  his  attention  was  not  called  to 
the  portion  relating  to  the  modification  of 
appellant's  requested  instruction;  that  the 
record  was  voluminous;  and  that  he  did  not 
notice  that  the  bill,  as  settled,  showed  such 
modification.  It  is  fair  to  presume  that,  if 
his  attention  had  been  called  to  the  matter, 
the  bill  would  have  been  changed,  or  a  new 
trial  would  have  been  granted.  Whether  or 
not  the  bill  does  confonn  to  the  truth  in 
respect  to  this  request  to  charge  is  for  the 
trial  Judge.  If  it  does  not  correctly  exhibit 
what  was  done  in  that  regard,  it  certainly 
should  be  amended.  The  mistake  should 
be  corrected  in  Justice  to  the  trial  Judge,  if 
for  no  other  reason. 

Does  respondent's  application  come  too 
late?  It  is  "within  one  year  after"  the  bill 
was  settled,  If  that  limitation  has  any  ap- 
plication. The  trial  court  or  Judge,  apon 
good  cause  shown,  and  in  furtherance  of 
Justice,  may  fix  a  time  for  allowing  excep- 
tions after  the  time  limited  therefor  has  ex- 
pired; exceptions  may  be  settled  after  the 
appeal  has  been  perfected;  and  the  cause 
may  remain  upon  the  calendar  of  this  court 
to  enable  appellant  to  perfect  his  record. 
Comp.  Lawa,  t  5093;  Implement  Co.  v.  Por- 
teous,  7  S.  D.  34,  03  M.  W.  165;  Coulter  v. 
Railway  Co.  (N.  D.)  67  N.  W.  1046.  Certain- 
ly, exceptions  shotdd  be  amendable  for  good 
cause  shown,  and  in  furtherance  of  Justice, 
during  the  period  In  which  they  might  be 
originally  settled  and  allowed.  After  an  a^ 
peal  has  been  perfected,  and  the  original 
record  transmitted  to  this  court,  the  trial 
Judge  should  not  amend  the  bill  (rf  excep- 
tions without  having  the  record  remanded 
for  that  purpose.  Coulter  v.  Railway  Co., 
supra.  When,  and  under  what  circumstan- 
ces, a  record  will  be  remanded  for  this  pur- 
pose, are  questions  resting  In  the  discretion 
of  this  court.  Relief  from  excusable  mis- 
takes should  always  be  sought  with  reason- 
able diligence.  Ordinarily,  applications  to 
remand  records  for  correction  after  submis- 
sion upon  the  merits  should  be  denied;  but 
this  case  was  submitted,  under  rule  21,  with- 
out oral  argument  Appellant's  brief  was 
not  filed  until  January  12,  1901.  No  consid- 
eration has  been  given  the  appeal  upon  the 
merits.  Without  attempting  to  state  a  gen- 
eral rule  applicable  to  all  cases  of  this  class, 
we  think  the  nature  of  the  proposed  amend- 
ment and  the  peculiar  circumstances  sur- 
rounding this  particular  action  Justify  a 
return  of  the  record  to  the  clerk  of  the  cir- 
cuit court  for  the  purpose  of  allowing  the 
trial  Judge  to  consider  an  application  to  cor- 
rect the  bill  of  exceptions,  and,  until  other- 
wise ordered,  the  cause  will  remain  in  tbia 
court  awaiting  the  determination  of  snch 
application. 
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REGAN  T.  WHITTAKER  et  al. 

(Sopreme  CSourt  of  South  Dakota.     April  19, 

1901.) 

TRESPASS— EVIDENCK  —  JUDGMENT  SUPPORT- 
BD  BY  FINDINGS  —  8UPFICIBNCT  OF  EVI- 
DBNCB  NOT  RBVXEWABLB-STATDTB.       , 

1.  Under  Oomp.  Law8,  {  5090,  sabd.  4,  pro- 
riding  that  a  motion  for  a  new  trial  on  the 
minutes  of  the  court  ahall  be  denied  if  the  no- 
tice does  not  specify  wherein  the  eridenee  was 
insufficient  to  support  the  finding,  the  supreme 
court,  in  reyiewtn^  an  order  overruling  a  mo- 
tion for  a  new  trial  on  the  minutes,  will  not 
reyiew  the  erldence  as  to  its  sufficiency,  where 
the  notice  of  motion  did  not  specify  the  particu- 
lars in  which  the  erldence  was  insufficient 

2.  In  an  action  to  restrain  an  alleged  tres- 
pass to  a  mining  claim,  evidence  of  the  plaintiff 
that  a  third  party  told  him  he  could  locate  the 
mine  in  his  own  name  was  properly  ezclnded  as 
incompetent 

3.  In  an  action  to  restrain  a  trespass  to  a 
mining  claim,  where  the  defendant  alleged  that 
the  plaintiff  had  never  made  a  valid  location 
of  tne  claim,  evidence  that  plantiS  had  per- 
formed assessment  work  on  the  claim  was 
properly  excluded  as  immaterial. 

4.  Where  evidence  was  improperly  excluded 
when  offered,  the  error  was  cured  by  its  sub- 
sequent admission. 

5.  In  an  action  to  restrain  a  trespass  to  a 
mining  claim,  a  judgment  for  the  defendant 
was  properly  rendered,  where  the  court  found 
that  po  valid  discovery  had  been  made  on  the 
lode,  that  the  same  had  not  been  located  or  the 
boundaries  marked  in  the  prescribed  manner, 
that  no  valuable  mineral  of  the  required  classes 
was  within  the  boundaries  of  the  property,  and 
that  the  defendant's  title  to  the  property  was 
valid. 

Appeal  from  drcnlt  court,  Lawrence  coun- 
ty; Joseph  B.  Moore,  Judge. 

Action  bj  John  Regan  against  Thomas 
Whlttaker  and  others.  From  a  judgment  in 
favor  of  the  defendantB,  the  plaintiff  ap- 
peals.  Affirmed. 

James  A.  George  (Cbas.  EL  Davl?,  of  coun- 
sel), for  appellant  Wm.  R.  Steele  and 
Moody,  Keller  &  Moody,  for  respondents. 

CORSON,  J.  The  plaintiff,  claiming  to  be 
the  owner  of  a  mining  lode  location  desig- 
nated as  the  "Phcenlx  Lode,"  located  within 
the  boundaries  of  the  city  of  Deadwood, 
brought  this  action  to  restrain  the  defend- 
ants from  Interfering  with,  or  trespassing 
upon,  the  same,  and  for  damages  in  the  sum 
of  $6,000,  sustained  in  consequence  of  tres- 
passes upon  the  same  by  the  said  city  of 
Deadwood,  and  tor  such  other  and  further 
relief  as  might  be  Just  in  the  premises.  The 
defendant  Whlttaker  answered  for  Mmself 
and  the  other  defendants,  denying.  In  effect 
plalntifTs  title,  and  claiming  the  premises 
under  and  by  virtue  of  a  conveyance  made 
to  him  by  the  probate  Judge  of  Lawrence 
county  under  the  town-site  entry  of  the  city 
of  Deadwood.  The  case  was  tried  to  the 
court  without  a  Jury,  and  findings  and  judg- 
ment were  rendered  In  favor  of  the  defend- 
ants, and  the  plaintiff  appeals. 

The  plaintiff  bases  his  claim  for  a  reversal 
mainly  upon  the  ground  that  the  findings  of 
the  court  were  not  supported  by  the  evi- 


dence and  woe  contrary  to  the  aame.  Re- 
spondent makes  the  preliminary  objection 
that  this  court  cannot  review  the  evidence 
for  the  reason  that  the  motion  for  a  new 
trial  was  made  upon  the  minutes  of  the 
court,  and  that  the  notice  of  Intention  to 
move  for  a  new  trial  contained  no  specifi- 
cation of  the  particulars  in  which  the  evi- 
dence Is  alleged  to  be  insufficient,  and  that 
It  was  therefore  the  duty  of  the  cou:t  beli<w 
to  deny  the  motion,  and  that  this  court,  with- 
out such  a  specification  of  the  particulars  In 
which  the  evidence  is  claimed  to  be  insuffi- 
cient as  provided  by  subdivision  4,  §  5000, 
Oomp.  Laws,  cannot  review  the  evidence. 
The  material  parts  of  the  notice  of  Intention 
to  move  fof  a  new  trial  are  as  follows:  ♦'Xoo 
will  please  take  notice  that  the  above-named 
plaintiff  intends  to  move  the  above-entitled 
court  for  an  order  setting  aside  the  deci- 
sion and  Judgment  of  the  court  heretofore 
entered  in  this  action,  upon  the  grounds  fol- 
lowing: (1)  Of  newly-discovered  evidence 
material  to  the  plaintiff,  which  he  could  not 
with  reasonable  diligence  have  discovered 
and  used  at  this  trial.  (2)  Insufficiency  of 
evidence  to  Justify  the  decision  of  the  court 
(3)  For  the  Judgment  and  decision  of  the 
court  is  against  the  law.  In  this:  (a)  That 
the  court  should  have  found  for  the  plain- 
tiff under  the  law  and  the  testimony  sub- 
mitted to  the  court,  instead  of  against  the 
plaintiff  and  In  favor  of  tbe  defendant  (b) 
The  court  should  have  adopted  the  findings 
Of  fact  and  conclusions  of  law  prepared  on 
the  part  of  the  plaintiff."  It  will  be  observ- 
ed from  this  notice  that  it  fat's  to  specify  the 
particulars  In  which  the  evidence  Is  alleged 
to  be  Insufficient  and  In  such  case  it  Is  pro- 
vided. In  the  fourth  subdivision  of  the  sec- 
tion above  referred  to,  that  "If  the  notice 
do  not  contain  the  specifications  herein  In- 
dicated, when  the  motion  is  made  on  the 
minutes  of  the  court  the  motion  must  be  de- 
nied." There  also  appears  in  the  abstract 
what  is  termed  a  "notice  of  motion  for  a 
new  trial,"  but  that  also  falls  to  state  the 
particulars  In  whioh  the  evidence  Is  al- 
leged to  be  insufficient  This  court  has  re- 
peatedly held  that  when  the  motion  for  a 
new  trial  Is  made  upon  the  minutes  of  the 
court  or  on  a  bill  of  exceptions,  and  the  no- 
tice of  Intention  or  the  bill  of  exceptions 
fails  to  specify  the  particulars  in  which  the 
evidence  is  alleged  to  be  Insufficient  It  is 
the  duty  of  the  trial  court  to  deny  the  mo- 
tion, and  in  such  case  this  ($aurt  will  de- 
cline to  review  the  evidence.  Henry  t.  Dean, 
6  Dak.  7a  60  N.  W.  487;  Bllllngsley  v.  Hilea, 
6  S.  D.  445,  61  N.  W.  687;  Chandler  v.  Ken- 
nedy, 8  S.  D.  56,  65  N.  W.  48»;  Tootle  v. 
Petrle,  8  S.  D.  19,  65  N.  W.  43;  Land-Mortg. 
Co.  V.  Case.  13  S.  D.  28,  82  N.  W.  90.  The 
question,  therefore,  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  findings,  will 
not  be  considered  by  this  court 

The  only  questions,  therefore,  presented, 
are  whether  there  were  any  errors  of  law 
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occurring  at  tbe  trial  in  the  exclusion  or  ad- 
mission of  evidence,  and  wbetlier  or  not  tlie 
flndlogs  support  the  Judgment  Only  tliree 
errors  In  the  exclusion  of  evidence  offered 
bj  the  appellant  hare  been  called  to  our  at- 
tention. Regan,  when  upon  the  stand  as  a 
witness  In  his  own  behalf,  was  asked  tbe 
following  question:  "You  located  in  your 
own  name,— changed  the  name  of  th.e  mine?" 
to  which  he  answered:  "Mr.  Gallagher  told 
me  I  could  locate  it  in  my  own  name."  On 
motion  of  counsel  for  the  respondent,  the 
answer  was  stricken  out  We  think  the 
court  ruled  correctly,  as  his  statement  of 
what  Gallagher  told  him  was  clearly  incom- 
petent One  Gallup,  called  as  a  witness  on 
the  part  of  tbe  appellant  was  asked  tbe  fol- 
lowing question:  "I  will  ask  you  if  you 
have  ever  seen  Mr.  Regan,  the  plaintiff  In 
this  action,  performing  any  work— assess- 
ment work — upon  the  mining  claim  iinown 
as  the  'Fhcenlx  Lode'."  This  was  objected 
to  as  Immaterial,  and  the  objection  sustain- 
ed. The  theory  of  the  respondent  was,  and 
that  was  also  the  view  taken  by  tbe  trial 
court  tbat  appellant  had  never  made  any 
valid  location  of  tbe  Phoenix  lode,  and,  tbat 
being  true,  any  assessment  work  that  he 
might  have  done  upon  the  claim  was  imma- 
terial; hence.  In  tbat  view,  tbe  ruling  of 
the  court  was  correct  Counsel  for  tbe  ap- 
pellant offered  In  evidence  a  location  cer- 
tificate, recorded  In  Book  9,  at  page  579. 
This  was  objected  to  as  incompetent,  and 
the  objection  sustained.  We  think  that  we 
may  assume  that  this  certificate  was  subse- 
quently admitted  in  evidence,  as  the  court 
In  its  findings  sets  out  a  certificate  In  full 
which  was  recorded  in  the  book  and  at  the 
page  referred  to  in  the  offer.  If  there  was 
any  error  In  excluding  tbe  certificate  at 
that  time.  It  was  cured  by  its  subsequent 
admission  in  evidence. 

The  court  in  its  findings  of  f4ct  set  out  at 
some  length  various  proceedings  of  the  ap- 
pellant In  bis  attempt  to  locate  the  mining 
claim  in  controversy,  but  finds  that  tbe  ap- 
pellant bad  no  valid  mining  location.  The 
plaintiff  datmed  titie  under  a  location  claim- 
ed to  have  been  made  by  his  predecessors 
in  interest  Patrick  A.  Gallagher  and  Jacob 
Runyon,  In  May,  1877,  and  a  subsequent  pur- 
chase of  tbe  property  in  June,  1883,  and  also 
under  a  relocation  of  the  same  claimed  to 
have  been  made  by  him  under  the  name  of 
the  "Phoenix  Lode."  In  June,  1883,  and  sub- 
sequentiy  amended  locations.  As  regards 
these  locations,  the  court  finds:  "(1)  That 
at  some  time  in  tbe  year  1877  Patrick  Galla- 
gher and  Jacob  Runyon,  each  a  citizen  of  tbe 
United  States,  and  residents  of  the  county  of 
Lawrence,  in  the  then  territory  of  Dakota, 
attempted  to  make  a  mining  location,  calling 
the  same  tbe  'Gallagher  Lode.'  Tbat  tbe 
same  was  staked  either  in  the  fall  of  1877 
or  In  the  spring  of  1878,  but  there  is  no  evi- 
dence tbat  tbe  stakes  were  marked  as  requir- 
ed by  law.    A  notice  of  location  was  posted 


at  tbe  point  claimed  as  the  point  of  discov- 
ery, and  a  certificate  of  location  was  there- 
after filed  witb  tbe  register  of  deeds  of  tbe 
said  county  of  Lawrence,  then  territory  of 
Dakota,  but  tbe  evidence  fails  to  show  tba< 
such  location  certificate  complied  witb  the  re- 
quirements of  tbe  law.  No  discovery  of  a 
vein  or  lode  of  quartz  or  other  rock  in  place, 
containing  valuable  mineral,  was  made  on 
said  attempted  location.  (2)  Tbat  on  tbe 
29tb  day  of  July,  1878,  there  was  not  on  said 
alleged  Gallagher  lode  any  discovery  of  a 
vein  or  lode  of  quartz  or  other  rock  in  place 
containing  valuable  mineral,  nor  was  said  al- 
leged Gallagher  lode  location  at  that  time  r 
valid  existing  mine  location,  nor  was  there 
on  said  day  any  known  valuable  vein,  lode, 
or  mine  of  gold,  silver,  cinnabar,  or  copper 
within  the  limits  thereof.  (3)  That  on  or 
about  the  4tb  day  of  June,  1883,  Patrick  A. 
Gallagher  transferred  to  the  plaintiff.  John 
Regan,  such  Interest  as  he  had  in  said  al- 
leged Gallagher  lode  location;  that  there  was 
no  written  instrument  of  any  kind  or  char- 
acter executed  by  said  Gallagher  to  the  plain- 
tiff eviuencing  the  transfer  of  such  interest, 
but  that  said  transfer  was  merely  verbal,  and 
a  transfer  of  tbe  possession.  (4)  That  on 
the  4th  day  of  June,  1883,  the  plaintiff,  John 
Regan,  went  upon  the  said  alleged  Gallagher 
lode  location,  and  attempted  to  locate  there- 
on a  mining  location,  calling  tbe  same  tbe 
'Phoenix  Lode';  tbat  at  that  time  the  plain- 
tiff made  no  discovery  of  a  lode  or  vein  of 
qnartz  or  other  rock  in  place  containing  val- 
uable mineral;  that  at  the  point  at  which  be 
claimed  his  discovery  there  was  then  exist- 
ing a  shaft  some  ten  or  fourteen  feet  In 
depth,  which  plaintiff  at  tb&t  time  cleaned 
out  but  did  not  work  therein  or  thereon, 
and  made  no  discovery  of  a  valuable  mineral 
bearing  lode  or  vein  of  quartz  or  other  rock 
In  place.  •  •  •  (lO)  That  on  the  29th  day 
of  July,  1878t  at  the  time  of  the  entry  of 
said  town  site  by  the  probate  Judge  of  said 
Lawrence  county  as  aforesaid,  and  on  tbe 
26tb  day  of  June,  1882,  at  the  time  the  prop- 
erty described  in  the  preceuing  finding  of 
facts  was  conveyed  by  tbe  probate  Judge  of 
Lawrence  county  to  the  defendant  Thomas 
Wbittaker,  there  was  within  the  boundaries 
of  said  property  no  valuable  mineral  vein  or 
mine  of  gold,  silver,  cinnabar,  or  copper,  or 
any  valid  mining  claim  or  possession  held 
under  existing  laws."  It  will  thus  be  seen 
that  under  the  findings  the  plaintiff  bad  no 
valid  location  of  a  vein  or  lode  of  mineral 
bearing  ores.  Without  a  valid  discovery  and 
a  valid  location,  either  by  himself  or  his  preil- 
ecessors  in  interest,— assuming,  without  de- 
ciding, tliat  plaintiff  succeeded  to  such  inter- 
est—the plaintiff  was  not  entltied  to  recover 
In  this  action,  as  against  one  claiming*  titie 
under  a  properly  located  town  site,  as  tbe 
findings  of  fact  do  not  bring  piaintiCTs  claim 
within  any  of  tbe  reservations  contained  in 
the  Deadwood  town-site  patent  those  reser- 
vations being  as  follows:    "Provided  no  title 
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Bban  be  hereby  acquired  to  any  mine  of  gold, 
■Uver,  cinnabar  or  copper;  or  to  any  valid 
mining  claim  or  possession  brid  under  exist- 
ing laws.  And  provided  further  that  the 
grant  hereby  made  Is  held  and  declared  to  be 
subject  to  all  the  conditions,  limitations  and 
restrictions  contained  In  section  two  thou- 
sand three  hundred  and  etghty-slx  (2386)  of 
the  Revised  Statutes  of  the  United  States, 
so  far  as  the  same  are  applicable  theretOk" 
The  section  of  the  United  States  statute  re- 
ferred to  reads  as  follows:  "Where  mineral 
veins  are  possessed,  which  possession  is  rec- 
ognized by  local  authority,  and  to  the  extent 
so  possessed  and  recognised,  the  title  to  town 
lots  to  be  acquired  shall  be  subject  to  such 
recognized  possession  and  the  necessary  use 
thereof;  but  nothing  conUlned  In  this  section 
shall  be  so  construed  as  to  recognize  any 
color  of  title  in  possessors  for  mining  pur- 
poses as  against  the  United  States."  The 
court  further  finds  that  on  the  20th  day  of 
July.  1878,  the  probate  Judge  of  Lawrence 
county  entered  at  the  tnited  States  land  of- 
fice of  Deadwood,  and  made  payment  there 
for,  what  is  known  as  the  "Town  Site  of 
Deadwood,"  In  trust  for  the  use  and  benefit 
of  the  Inbabitante  of  said  city,  under  the 
laws  of  the  United  States;  that  said  entry 
included,  among  other  lands,  the  premises  in 
controversy  in  this  action;  that  subsequently 
to  the  26th  day  of  June,  1882,  the  probate 
Judge  of  Lawrence  county,  as  such,  convey- 
ed by  deed  to  the  defendant  Thomas  Whit- 
taker  a  portion  of  the  land  embraced  within 
the  town  site,  which  said  land  is  fully  de- 
scribed in  the  finding;  that  the  alleged  Gal- 
lagher and  Phcenix  lodes  claimed  by  the 
plaintiff  were  located  upon  and  over  the  sal(i 
premises  so  conveyed  to  said  Whlttaker,  and 
conflicted  therewith  to  the  extent  of  about 
2%  acres.  Under  the  findings  of  the  court, 
therefore,  that  no  valid  discovery  was  made 
upon  the  so-called  "Gallagher  Lode"  or  the 
so-called  "Phoenix  Lode,"  and  that  the  same 
were  not  located  or  their  boundaries  marked 
in  the  manner  prescribed  by  law,  and  that 
there  was  not  within  the  boundaries  of  said 
property  any  valuable  mineral  vein  or  lode  of 
gold,  silver,  cinnabar,  or  copper,  the  said  de 
fendant  Whlttaker  was  entitled  to  the  pos- 
session of  the  ground  under  his  town-site 
deed,  so  in  conflict  with  the  Gallagher  and 
Phoenix  locations,  as  against  tue  said  plain- 
tiff; and  the  court,  therefore,  properly  con- 
cluded as  matter  of  law  "that  the  defendant 
Thomas  Whitteker  is  the  owner  in  fee  of  the 
lands  and  premises  in  the  said  deed  of  the 
said  probate  Judge  of  Lawrence  county  to 
him,  *  *  *  and  that  the  plaintiff,  John  Re- 
gan, has  no  right,  title,  or  estate  therein,  or 
any  part  or  parcel  thereof,  and  that  the  de- 
fendant Thomas  Whlttaker  Is  entitled  to  have 
his  title  thereto  quieted  as  against  the  said 
plaintiff,  John  Regan."  What  would  have 
been  the  rights  of  the  parties  had  the  plain- 
tiff or  his  predecessors  in  interest  made  a 
valid  discovery,  and  located  the  claim  in  the 
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manner  prescribed  by  law,  it  is  not  now  nec- 
essary to  decide,  and  we  do  not  determine 
that  question,  and  go  no  farther  than  to  hold 
that  under  the  findings  of  fact  disclosed  by 
the  record  in  this  esse  the  Judgment  below 
should  be  afiirmed.  The  Judgment  of  the  dr- 
cult  court  is  affirmed. 


MITCHBLL  et  aL  v.  LAKE  TP. 
(Supreme  Court  of  Michigan.     April  25,  lOOLl 

TAXATION  —  LOOS  —  PLACB  OF  ASSESSMENT  — 
RAILROAD  RIGHT  OF  WAT— STORED  LOOS— 
PRIVATE  RAILROAD  —  LOOS  FLOATING  IN 
LAKE. 

1.  Under  Comp.  Laws,  S  3837,  subd.  8,  pro- 
viding that  all  forest  products  shall  be  as- 
sessed in  the  township  where  they  are  on  the 
second  Monday  of  April,  except  that  where 
such  property  is  in  trauHit  to  some  place  with- 
in the  state  it  shall  be  assessed  in  such  place; 
and  section  8838,  providing  that  logs  piled  in 
any  yard  or  railroad  reserve  shall  not  be 
deemed  in  transit,  but  shall  be  assessed  to  the 
person  having  control  of  the  yard,  raihroad  re- 
serve, or  place  of  storage  where  the  same  may 
be  situated,— logs  piled  on  the  right  of  way  of 
a  private  railroad  owned  and  naed  by  a  firm 
engaged  In  the  lumber  business  are  assessable 
in  the  township  where  they  are  located  at  the 
time  provided  by  law  tor  toUng  the  assess- 
ment. 

2.  A  private  railroad  owned  by  a  firm  la  real 
property,  and  hence,  under  Comp.  Laws,  | 
3884,  should  be  assessed  in  the  townships 
where  situated,  and  not  at  the  terminal  point 
of  the  road. 

3.  Logs  floating  in  a  lake,  so  that  at  the  time 
fixed  by  law  for  assessment  they  were  in  dif- 
ferent townships,  but  were  all  intended  for  use 
at  a  certain  sawmill,  were  properly  assessed 
in  the  township  where  the  mill  was  located. 

Case  made  from  circuit  court,  Missaukee 
county;   Clyie  C  Chittenden,  Judge. 

Consolidated  actions  by  William  W.  Miteb- 
ell  and  another  against  the  township  of 
Lake.  From  a  Judgment  directing  the  re- 
funding of  certain  taxes,  a  case  was  made 
and  reported  to  the  supreme  court  Afiirm- 
ed. 

F.  0.  Gaffney  (B.  ESugene  Haskins,  of 
counsel),  for  plaintiffs.  Sawyer  &  Bishop, 
for  defendants. 

MOORE,  J.  Plaintiffs  were  the  owners 
of  certain  logs,  which  were  assessed  by  two 
assessing  officers  of  different  townships. 
The  taxes  were  paid  by  them  in  both  as- 
sessing districts.  The  payment  in  the  town- 
ship of  Lake  was  made  under  protest  This 
action  Is  brought  to  recover  back  the  amount 
so  paid.  Two  suits  were  brought— one  for 
the  taxes  of  1806,  and  one  for  the  taxes  of 
1899.  The  disposition  of  this  case  will  de- 
cide all  the  questions  Involved  in  both  cases. 
The  following  agreed  statement  of  facts  was 
presented  to  the  trial  court:  "First  The 
above-named  plaintiffs  are  co-partners  in 
business,  and  reside  In  Cadillac,  Wexfwd 
county,  Michigan,  and  have  their  principal 
business  office  at  that  place,  and  all  the 
books  of  account  of  the  Mitchell  Brothers 
are  kept  there;    that  theyilavA^-JUdLske 

Digitized  by*  ^ 


r<3m:J§i' 


866 


85  NORTHWBSTEBN  REFOBTBB. 


(Hlcta. 


township,  Missaukee  county,  a  store,  saw- 
mill, planlngmlU,  machinery  for  the  manu- 
facture of  flooring;  also  storehooses,  shops, 
plHng  gronnds,  etc.,  for  use  In  comiectlon 
with  their  Inmbcr  mairafiicturlng  business. 
Second.  That  i^alntlffs  own  and  operate  a 
sawmlll'^ltnated  In  the  township  of  Lake, 
In  Missaukee  county,  Michigan.  Third. 
That  said  mill  is  situated  near  the  township 
line  between  said  township  of  Lake  and  the 
township  of  Caldwell,  In  said  county  of  Mis- 
saukee. Fourth.  That  the  place  of  the  stor- 
age of  logs  at  said  mill  Is  In  a  small  lake, 
a  small  part  of  which  Is  In  Lake  township 
and  the  other  part  In  Oldwell  township. 
PIfth.  That  while  In  storage  In  said  lake  the 
logs  are  kept  In  ai  storage  boom,  a  part  of 
said  boom  extending  Into  Lake  township 
and  the  balance  extending  Into  Caldwell 
township;  that  the  township  line  running 
east  and  west  between  said  Lake  and  Cald- 
well townships  Is  one  hundred  and  sixty- 
four  feet  north  of  the  slide  or  chute  upon 
which  the  logs  are  taken  from  the  water  of 
the  lake  Into  the  mllL  Sixth.  That  said 
plaintiffs  own  and  operate  a  narrow-gauge 
logging  railroad  extending  from  said  saw- 
mill In  a  northeasterly  direction  through  the 
townships  of  Caldwell,  Bloomfleld,  Forest, 
Norwich,  and  West  Branch;  that  said  rail- 
road Is  operated  by  steam,  and  Is  used  ex- 
clusively by  the  plaintiffs  for  their  own  pur- 
poses, principally  the  transportation  of  logs 
to  their  said  sawmllL  Seventh.  That  said 
plaintiffs  own  more  or  less  timber  along  the 
line  of  said  railroad,  which,  when  cut  into 
logs  to  be  transported  to  said  mill.  Is  piled 
on  the  right  of  way  and  grounds  of  said 
plaintiffs,  and  from  there  loaded  upon  their 
cars  and  carried  to  said  lake  or  storage 
pond,  and  from  there  talven  Into  the  mill 
and  cut  Into  lumber.  Bighth.  That  said 
plalntlfTS  also  purchased  logs  of  third  par- 
ties, and,  when  the  logs  were  cut  and  skid- 
ded, the  plaintiffs,  If  their  track  has  not 
already  been  constructed,  construct  a  track 
to  the  logs  so  cut  and  decked  up,  and  then 
Ipad  them  on  the  cars  and  transport  them 
to  said  lake  or  storage  pond.  Ninth.  That 
all  logs  hauled  for  the  purpose  of  being 
Immediately  cut  are  dumped  In  that  part  of 
tile  pond  In  Lake  township  In  the  Immediate 
Tldnlty  of  said  chute;  all  the  logs  hauled, 
not  to  be  at  once  cut,  are  dumped  In  that 
part  of  the  pond  In  Caldwell  township,  and 
float  about  In  both  townships,  their  position 
and  location  therein  being  dependent  upon 
how  the  wind  blows.  Tenth.  That  In  the 
year  1S98,  on  the  second  Monday  In  April, 
the  plaintiffs  had  logs  cut  and  piled  along 
said  railroad  In  the  townships  of  Oaldwell, 
Bloomfleld,  West  Branch,  and  Norwich, 
ready  for  transportation  on  their  said  rail- 
road to  said  lake  or  pond  for  storage,  and 
to  be  manufactured  at  their  said  mill.  Elev- 
enth. That  the  logs  In  each  of  said  town- 
ships were  assessed  In  each  of  sold  town- 
ships.   Twelfth,  mat  all  of  said  logs  sit- 


uated In  said  Oaldwell,  Bloomfleld.  West 
Branch,  and  Norwich  townships  were  as- 
sessed In  said  township  of  Lake.  Thir- 
teenth. That  said  plaintiffs  carry  on  their 
business  the  year  round,  but  that  in  conduct- 
big  said  operations  during  the  winter  sea- 
son a  considerable  amount  ot  logs  accumu- 
late and  are  piled  along  said  loggidg  road 
and  branches  In  the  several  townships,  some 
of  which  are  cut  and  piled  by  plaintiffs,  and 
a  part  are  purchased  of  others,  who  haul 
the  same  to  said  road  where  most  conven- 
ient; that  aald  logs  are  being  hauled  by 
plaintiffs  over  said  road  during  the  winter 
season,  and  continue  to  do  so  until  they  are 
all  hauled,  when  their  operations  are  con- 
fined to  tiie  hauling  of  the  logs  as  fast  as 
cut  and  plied  along  said  track,  so  that  the 
only  accumulation  of  logs  occurs  In  and  dur- 
ing the  winter  months.  Fourteenth.  That 
the  said  plalntHTs  appeared  before  the  board 
of  review  of  said  township  of  Lake  on  the 
fourth  Monday  of  May,  1899,  and  protested 
and  objected  to  the  assessment  of  said  prop- 
erty In  the  said  township  of  Lake;  that  not- 
withstanding said  protest  there  was  assess- 
ed upon  the  tax  roll  of  said  Lake  town- 
ship as  follows:  'Personalty  as  follows: 
Logs  In  the  townships  of  Bloomfleld,  Forest. 
West  Branch,  and  Norwich,  In  Missaukee 
county.  Logging  railroad  In  townships  of 
Caldwell,  Bloomfleld,  Forest,  'West  Branch. 
and  Norwich,  In  Missaukee  county,  30  miles 
at  (800.00  per  mile.  Including  engines  and 
cars.'  Fifteenth.  That  said  plaintiffs,  In  con- 
nection with  the  operation  of  their  said  saw- 
mill and  railroad  and  lumbering  business, 
also  operate  a  planingmtll  and  store  at  said 
village  of  Jennings,  In  Lake  township;  that 
said  railroad  starts  from  Jennings,  In  Lake 
township;  and  that  the  engine  used  In  op- 
erating said  railroad  la  boused  and  kept  In 
the  township  of  Lake.  Sixteenth.  It  also 
agreed  that  If  the  court  shall  find,  as  a 
matter  of  law,  that  the  assessment  of  the 
logs  situated  In  the  townships  of  Oaldwell, 
Bloomfleld,  Forest,  West  Branch,  and  Nor- 
wich Is  Illegal,  then  the  plaintiffs  wlU  be 
entitled  to  recover  $463.45,  with  Interest 
thereon  at  the  rate  of  6  per  cent  from  Feb- 
ruary 21,  189©.  Seventeenth.  That  plaintiffs 
own  tracts  of  land  on  both  sides  of  the  town 
line  between  Lake  and  Oaldwell  townships, 
and  that  contiguous  tracts  on  both  sides  of 
this  line  constitnte  the  mill  site,  mlU  yard, 
and  booming  ground  of  plaintiffs." 

Based  upon  the  agreed  state  of  facts,  the 
court  came  to  the  following  conclusions  of 
law:  "First.  That  the  assessment  on  the 
railroad  bed  or  logging  railroad  situated  In 
Caldwell,  Bloomfleld,  Forest,  West  Branch, 
and  Norwich  townships  Is  Illegal  and  void. 
Second.  That  the  rolling  stock  and  equip- 
ments of  the  said  railroad  are  appurtenant 
to  the  mill  of  said  plaintiffs  In  the  said  town- 
ship of  Lake,  and  should  be  assessed  In  the 
last-named  township.    Third.  That  the  logs 

In  the  townships  of  CaldnreU^  Bloomfleld, 
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Korest,  West  Brancb,  and  Norwich,  pUeA 
along  the  railroad  right  of  waj  and  gronnds, 
were  not  aaaeaaable  in  the  township  of  Lake. 
Fourth.  That  the  logs  which  were  In  the 
storage  pond,  being  i»artl7  In  the  township 
of  Caldwell  on  the  second  Monday  of  April, 
189&  which  storage  pond  Is  appurtenant  to 
the  said  mill  of  the  said  plaintiffs,  were  as- 
sessable In  the  township  of  Lake,  and  the 
said  plaintiffs  are  not  entitled  to  recover 
anything  on  account  of  the  taxes  paid  upon 
said  logs  last  mentioned."  The  plaintiffs 
allege  error  in  the  fourth  conclusion  of  law. 
The  defendant  assigns  error  as  to  each  of 
the  other  conclusions  of  law. 

The  main  question  involved  is  whether  the 
logs  piled  along  the  railroad  right  of  way 
and  grounds  should  be  assessed  in  the  town- 
ships where  they  were  when  the  assignments 
were  made,  or  whether  they  may  be  assess- 
ed in  the  township  of  Lake.  It  Is  the  claim 
of  connsel  for  defendant  that,  by  the  tax 
law,  "forest  productions  are  divided  Into 
three  classes  for  the  purpose  of  taxation: 
(a)  Those  in  the  streams  and /waters  of  this 
state,  assessable  at  their  destination;  (b) 
those  along  a  public  railroad,  or  actually 
delivered  at  a  sawmill,  assessable  where 
they  happen  to  be;  (c)  those  being  handled 
by  private  conveyance,  assessable  according 
to  the  circumstances  appearing  In  each  case, 
—classes  'a'  and  *b'  being  governed  by,  sec- 
tion 15,  and  'c'  controlled  by  subdivision  8, 
i  14.  The  first  two  of  these  conditions  there- 
fore present  questions  of  law  only,  while 
the  last  may  be  a  mixed  problem  of  fact  and 
law."  If  we  understand  the  argument,  it  is 
that.  Inasmuch  as  plaintiffs  are  the  owners 
of  the  railroad  over  which  the  logs  are  trans- 
ported, they  are  handled  by  private  convey- 
ance, and  must  be  deemed  to  be  in  transit, 
and  are  assessable  at  their  place  of  destina- 
tion, the  township  of  Lake;  citing  Elk  Rap- 
Ids  Iron  Co.  V.  Helena  Tp.,  117  Mich.  211, 
75  N.  W.  455.  Section  8836,  Comp.  Laws, 
provides  that  with  certain  exceptions  per- 
sonal property  shall  be  assessed  in  the  town- 
ship where  the  owner  is  an  Inhabitant.  Sub- 
division 8  of  the  following  section  provides 
that  all  forest  products  shall  be  assessed  in 
the  township  or  ward  where  the  same  may 
be  on  the  second  Monday  of  April,/  except 
that,  where  said  pit^jerty  is  in  transit  to 
some  place  wltiiln  the  state.  It  shall  be  as- 
sessed in  sncb  place.  Section  8838  dirows 
light  upon  what  is  meant  by  "forest  prod- 
ucts in  transit,"  and  proyides  "that  all  lum- 
ber, logs,  •  •  *  that  may  be  piled  or  left 
in  any  yard,  railroad  reserve,  or  in  any 
shed  shall  not  be  deemed  in  transit,  but  shall 
be  assessed  to  the  person  or  corporation  hav- 
ing control  of  the  yard,  railroad  reserve, 
shed  or  place  of  storage,  where  the  same 
may  be  situate  at  the  time  provided  by 
law  for  taking  sncb  assessment"  This  lan- 
guage is  not  amblgnons,  and  It  does  not 
make  an  exception  In  case  the  railroad  over 
the  track  of  which  the  logs  are  to  be  trans- 


ported Is  owned  by  the  owner  of  the  logs 
instead  of  by  a  corporation.  See  Hood  t. 
Judklns.  61  Mich.  57fi,  28  N.  W.  689;  Maurer 
V.  Cliff,  04  Mich.  194,  63  N.  W.  1055;  Plain- 
field  Tp.  T.  Sage,  107  Mich.  19,  64  N.  W. 
731. 

The  next  question  is  whether  (he  rail- 
road track  and  bed  should  be  assessed  In, 
the  township  where  it  Is'  located.  There 
can  be  no  question,  we  think,  but  whtt  it  Is 
real  property.  It  is  not  owned  by  a  corpora- 
tion, and  there  Is  no  claim  made  that  It  pays 
specific  taxes.  Section  S826.  Comp.  Laws, 
provides  that  real  property  shall  be  assessed 
In  the  township  or  place  where  situated. 
An  exception  Is  made  to  this  rule  where  the 
real  estate  belongs  to  a  corporation  which 
pays  specific  taxes.  See  section  3834,  Comp. 
Laws.  But  our  attention  has  not  been  called 
to  any  law  which  would  establish  any  dif- 
ferent rule  for  the  assessment  of  this  real 
estate  than  the  one  requiring  it  to  be  as- 
sessed at  the  township  where  it  is  situated. 

The  remaining  question  Is  whether  the 
court  was  right  In  holding  that  the  logs 
which  were  In  that  portion  of  the  pond 
which  lies  in  the  township  of  Caldwell 
might  be  assessed  in  the  township  of  Lake. 
These  logs  were  to  be  manufactured  at  the 
mill  which  was  in  the  township  of  Lake. 
They  were  in  the  lake,  but  had  not  yet  reach- 
ed the  place  of  manufacture,  to  wit,  the  mill, 
which  was  upward  of  160  feet  from  the 
township  line.  We  think  they  were  within 
the  provisions  of  section  3838,  Comp.  Laws, 
and  were  properly  assessed  In  the  township 
of  Lake. 

Judgment  is  affirmed  In  both  cases.  The 
other  Justices  concurred. 


OITY  OF  GRAND  RAPIDS  r.  VAN  ROS- 

SCMetal 
(Supreme  Oonrt  «f  MIehlgan.    April  16,  1901.) 

NEOLIGBNCB— EXCAVATIONS  IN  STREVT- 
INDEMNITT. 
Defendant,  a  plumber,  gave  bond  to  the 
city  of  Grand  Baplds  to  save  it  barmlese  from 
excavations  made  by  him  in  the  streets  when 
making  connections  with  gas,  water  mains,  etc., 
and  to  fill  and  properly  cover  tlie  excavations 
after  his  work  was  completed.  He  dng  a 
trench  across  a  street,  and,  instead  of  cover- 
ing it  when  his  work  was  completed,  he  made 
an  arrangement  with  one  Owens,  who  was 
d!K?ing  a  sewer  lengthwise  of  the  street,  by 
which  the  latter  agreed  to  take  care  of  the 
excavation  in  the  line  of  the  sewer,  and  prop- 
erly protect  It.  Defendant  did  not  notify  t'le 
city  of  this  arrangement,  or  obtain  permission 
to  torn  the  excavation  over  to  Owens.  Owens 
failed  to  properly  guard  the  opening.  A  person 
fell  in,  was  injured,  and  recovered  damages 
against  the  city.  In  a  salt  upon  defendant's 
bond,  AeZd  that  he  was  primarily  liable,  and 
conld  not  defend  by  showing  his  agreement 
with  Owens,  althongfa  Owens  had  glTea  an 
indemnity  bond  to  the  city. 

Error  to  superior  court  of  Grand  Rapids; 
Richard  L.  Newnham,  Judge. 
Action    by   the    cf^,,-of    Grand    Rapids 
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against  Joseph  Van  Bossum  and  others. 
Verdict  for  plaintiff.  Defendants  bring  er- 
ror.   Aflarmed. 

The  defendant  Joseph  Van  Roesum  Is  a 
licensed  plumber  In  the  plaintiff  city.  He 
gave  a  bond  conditioned  to  hold  the  city 
harmless  from  all  loss  or  damage  that  should 
"be  occasioned  in  any  way  by  accident  or 
the  want  of  care  on  the  part  of  the  said 
Joseph  Van  Bossum  In  the  prosecution  of 
any  work  he  may  do  under  and  by  vlrtne  of 
his  said  appointment,  *  *  *  or  that  may 
be  occasioned  by  reason  of  any  opening  by 
him  made  or  caused  to  be  made  in  any 
street,  lane,"  etc.,  "and  shall  promptly  at 
the  proper  time  replace  and  restore  the  street 
or  pavement  over  such  openings  to  as  good 
state  and  condition  as  the  same  was  pre- 
vious to  and  at  the  time  of  opening  the 
same."  On  the  1st  day  of  August,  1898, 
he  dug  a  trench  across  Ottawa  street  for  the 
purpose  of  making  a  water  connection.  By 
reason  of  this  excavation  being  left  unpro- 
tected, one  £:ilzabeth  Monje  fell  into  It,  was 
Injured,  sued  the  city,  and  recovered  dam- 
ages. Monje  ▼.  City  of  Grand  Bapids  (Mich.) 
81  N.  W.  674.  Plaintiff  had  completed  the 
plumbing  work,  and  had  filled  the  ditch,  ex- 
cept In  the  line  of  a  sewer  which  was  being 
dug  lengthwise  to  Ottawa  street  by  one 
Owens  under  a  contract  With  the  city. 
Owens  had  given  a  bond  similar  to  that 
of  defendant,  to  bold  the  city  harmless. 
Owens'  trench  would  cross  the  excavation 
made  by  the  defendant,  and  he  requested 
the  defendant  not  to  fill  the  ditch  where  be 
would  cross.  Defendant  testified  that  he 
made  an  arrangement  with  Owens  by  which 
Owens  assumed  control  of  the  trench,  and 
promised  to  protect  it;  that  before  the  ac- 
cident happened  Owens  had  reached  the 
excavation  made  by  the  defendant;  that 
Owens  failed  to  protect  the  place,  and  that 
by  reason  of  his  failure  Mrs.  Monje  was  In- 
jured. The  court  directed  a  verdict  for  the 
plalntUt. 

R.  M.  Ferguson  (James  J.  Danhof,  of 
counsel),  for  appellants.  Lant  E.  Salsbury, 
for  appellee. 

GRANT,  J.  (after  stating  the  facts).  De- 
fendant made  the  excavation.  Under  hla 
bond  with  the  city  it  was  his  duty  to  pro- 
tect It  when  open,  and  to  cover  It  up  when 
his  work  was  completed.  He  did  not  do  It, 
but  turned  it  over  to  Mr.  Owens,  with  an 
agreement  upon  his  part  that  he  would  pro- 
tect it.  Defendant  fully  understood  his  legal 
duty.  He  might  have  sought  the  proper  au- 
thorities of  the  city,  and  relieved  himself 
from  liability  by  agreement  with  It  to  turn 
the  excavation  over  to  Mr.  Owens.  He  did 
not,  however,  even  notify  the  city  of  his  ar- 
rangement with  Owens.  He  was  primarily 
liable.  The  city  Is  under  no  obligation  to  as- 
certain whether  defendant  or  Mr.  Owens 
was  liable,  or  to  run  the  risk  of  determining 


what  the  contract  was  between  defendant 
and  Owens,  and  of  thus  falling  between  two 
stools.  Plaintiff  knew  that  defendant  made 
the  excavation;  that  It  had  not  been  filled; 
that  it  was  left  unprotected,  in  consequence 
of  which  the  city  was  subjected  to  damage. 
Its  right  to  look  exclusively  to  defendant, 
who  was  primarily  liable.  Is  undoubted.  If 
defendant  has  any  remedy,  he  must  seek 
It  against  Owens.  Judgment  affirmed.  The 
other  justices  concurred. 


BPAULDING  T.  STEEL. 
(Supreme  Oonrt  of  Michigan.    April  16,  1901.) 

ASSIGNMENT  FOR  BENEFIT  OF  CRKDITORa— 
FRAUDULDNT  TRANSACTIONS  —  EVIDBNCB  — 
8UFFICIBNCT  —  CHATTEL  MORTOAOB  —  SKT- 
TINO  ASIDE— AS8IONBB-AIGHTS. 

R.  had  a  stroke  of  paralysis,  and,  to  .>id 
the  expense  of  probate  proceedings  in  the  event 
of  his  death,  he  organized  a  limited  partner- 
ship to  take  charge  of  his  business,  to  which 
he  assigned  all  of  his  property,  and  the  com- 
pany assumed  the  payment  of  his  debts.  R. 
was  Indebted  to  his  son,  the  defendant,  who 
relinquished  his  securities,  and  accepted  in  lieu 
of  them  a  chattel  mortgage  executed  by  the 
partnership,  which  was  never  recorded.  Sub- 
sequently DOth  the  company  and  B.  made  as- 
signments for  the  benefit  of  creditors,  and  the 
plaintiff  was  appointed  assignee,  and,  on  re- 
fusal of  plaintiff  to  take  care  of  the  property 
covered  by  the  chattel  mortgage,  defendant 
took  charge  of  it,  and  it  was  sold  for  $900. 
Defendant  filed  a  claim  In  the  insolvency  pro- 
ceedings for  $60,000,  and  proved  that  his  fa- 
ther was  heavily  indebted  to  him  at  the  time 
the  partnership  was  formed.  Held,  that  the 
formation  of  the  company  and  the  transactlona 
connected  therewith  were  not  in  fraud  of  cred- 
itors, since  R.'s  property  was  not  placed  be- 
yond their  reach,  and  no  attempt  was  made 
to  delay  the  realization  of  their  claims. 

Appeal  from  circuit  court;  CUnton  county. 
In  chancery;   Sherman  B.  DalMll,  Judge. 

Bill  by  Oliver  Ll  Spauldlng,  assignee  of 
the  estate  of  the  Robert  M.  Ste^  Company, 
Limited,  and  of  Robert  M.  Steel,  an  insol- 
vent debtor,  against  George  A.  Steel,  for  an 
accounting  and  discovery.  From  a  decree 
In  favor  of  defendant,  plaintiff  appeals  Af- 
firmed. 

Norton  &  Doollng,  for  appellant  Fedewa 
ft  Walbrldge,  for  appellee. 

HOOKER,  J.  Robert  M.  Steel,  a  resident 
of  St  Johns,  Mich.,  was,  on  January  1,  1895, 
a  man  of  large  property  and  some  debts. 
Much  of  his  property  was  Invested  tai  hind, 
and  various  business  enterprises,  while  his 
obligations  were  mainly  In  banks,  and  in 
part  at  least  protected  by  collateral  securi- 
ty. George  A.  Steel,  the  defendant  was  his 
son,  and  had  been  for  several  years  In  his 
employ.  In  September,  1886,  Robert  M. 
Steel  caused  te  be  organised  three  limited 
partnearships  known  as  the  "St  Johns  Land 
Company,"  the  "Gratiot  Land  Oompany," 
and  the  "lisabella  Land  Company,"  and  took 
most  of  the  stock  bimself.  The  lands  in  the 
counties  of  Clinton,  Gratiot  and  Isabella— 
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all  In  Michigan— were  conyeyed  to  tbe  sey- 
eral  companies,  being  rained,  by  counties, 
at  tbe  Bums  of  $220,000,  $50,000,  and  $25,000, 
respectlTely.  Tbe  defendant  teatifled  that 
tbl8  waa  done  to  fadUtata  tbe  disposition  of 
tbese  lands.  On  January  10, 1806,  Robert  M. 
Steel  experienced  a  stroke  of  paralysis,  and 
on  Marcb  17,  1896,  It  was  tbougbt  adylsable 
to  place  bis  atralrs  In  a  abape  to  aTold  tbe 
embarrassment  arising  from  a  settlement  of 
bis  large  business  affairs,  tbrough  probate 
proceedings  In  tbe  event  of  bis  early  death. 
Apparently  be  had  recovered  from  bis  attack 
of  paralysis  at  that  time,  but  be  feared  an- 
other. Accordingly,  a  limited  partnership 
waa  formed,  wltb  a  view  to  tbe  conduct  of 
bis  affairs  and  the  payment  of  his  debts. 
Its  capital  stock  was  $000,000,  and  be  held 
all  but  fonr  shares  of  Its  stock,  those  being 
taken  by  his  Immediate  relatlTes  and  friends. 
It  was  called  the  "R.  M.  Steel  Company, 
Limited."  Attached  to  tbe  artldes  of  asso- 
ciation was  a  list  of  property  which  be  con- 
veyed to  this  concern  for  bis  stock.  Tbe 
property  was  unincumbered,  and  consisted 
largely  of  stocks  in  various  private  corpora- 
tions, and  Included  a  large  number  of  shares 
of  the  land  OHnpanles  berelnbef(»%  referred 
to.  On  the  same  day  he  assigned  to  the  R. 
M.  Steel  Company,  Limited,  substantially  all 
of  his  other  property,  and  In  consideration 
therefor  that  company  undertook  to  pay  all 
of  bis  Indebtedness.  In  both  lists  the  stocks 
were,  as  a  rule,  inventoried  at  the  par  value. 
This  concern  did  business  until  July  6,  1896, 
when  it  made  an  assignment  for  the  bene- 
fit of  creditors  to  the  complainant,  and  Rob- 
ert M.  Steel  did  tbe  same.  During  the  time 
that  the  R.  M.  Steel  Company  did  business 
it  took  care  of  iwper  as  It  matured,  In  one 
way  or  another,  and  we  understand  that  no 
complaint  Is  made  that  it  diverted  any  of 
the  property  which  came  to  Its  hands  from 
the  creditors,  except  that  it  gave  a  chattel 
mortgage,  and  otherwise  pledged  a  large 
amount  of  the  property  to  Qeorge  A.  Steel 
as  aecurlty  for  bis  claim.  The  mortgage  cov- 
ered property  which  ultimately  aold  tor 
about  $900,  and  was  not  recorded.  The  de- 
fendant filed  a  claim  for  upwards  of  $50,000, 
and  took  poesession  of  the  chattel  mortgaged 
property,  on  the  refusal  of  the  assignee  to 
take  It  and  care  for  It.  Tbe  assignee  claims 
to  have  received  but  little  property,  most  of 
tbe  property  being  in  the  custody  of  cred- 
itors, to  whom  It  was  pledged.  The  bill  In 
this  case  is  filed  for  an  accounting  against 
tbe  defendant  whose  claim  Is  alleged  to  be 
unjust,  or  at  least  excessive;  and  it  prays 
discovery  (oath  being  waived)  that  an  ac- 
count be  taken  of  all  dealings  between  de- 
fendant and  bis  father  and  said  Robert  M. 
Steel  Company,  Limited,  that  he  be  required 
to  produce  his  books  of  account,  and  submit 
them  for  examination  under  such  direction 
and  control  as  to  tbe  court  shall  seem  meet; 
and  that  such  further  and  other  order  be 
made  upon  the  said  George  A.  Steel  as  the 


nature  of  the  case  may  require.  It  also 
prays  an  Injunction  and  general  relief.  An 
answer  was  filed,  followed  by  the  usual  repli- 
cation. To  prove  his  case,  the  complainant 
offered  the  books  and  papers  produced,  and 
called  George  A.  Steel  as  a  witness,  and  sub- 
stantially all  of  the  testimony  la  from  tbese 
sources.  Tbe  bill  was  dismissed,  and  tiie 
complainant  baa  appealed. 

From  the  bill  we  should  infer  tibat  tbe 
only  relief  sought  was  an  accounting  and 
reduction  of  defendant's  claim,  but  much  of 
the  argument  In  complainant's  brief  seems 
to  be  devoted  to  a  charge  that  previous  to 
the  organization  of  the  B.  M.  Steel  Com- 
pany, Limited,  the  defendant  colluded  with 
others  to  mislead  the  creditors  of  his  father, 
and  postpone  action  by  them,  until  he  and 
his  father  ahould  be  able,  through  the  forma^ 
tlon  of  these  several  companies,  and  the 
transfer  of  certain  stocks,  some  by  assign- 
ment and  some  by  way  of  security,  to  place 
the  property  beyond  their  reach.  It  Is  claim- 
ed that  by  Invoicing  his  stocks  at  par  value 
when  transferred  to  tbe  R.  M.  Steel  Com- 
pany, Robert  M.  Steel  and  this  defendant 
represented  tbem  to  be  of  a  greater  value 
than  they  actually  were;  and  it  is  implied, 
and  tt  may  be  said  argued,  that  creditors 
were  thereby  led  to  delay  action  to  recover 
their  claims,  and  in  some  Instances  extend- 
ed further  credit,  upon  tbe  faith  of  such  in- 
ventories and  statements  alleged  to  have 
been  made  to  tbem  regarding  the  financial 
standing  and  condition  of  Robert  M.  SteeL 
Again,  It  is  urged  that  soon  after  the  land 
companies  were  formed  large  blocks  of  tbe 
stock  were  assigned  by  Robert  M.  Steel  to 
the  defendant  and  other  relatlvea,  without 
adequate  consideration,  and  that  defendant 
caused  a  change  to  be  afterwards  made  in 
Robert  M.  Steel's  books,  whereby  the  price 
was  reduced  from  $100  to  $80  per  share  upon 
all  of  said  stock  so  transferred.  Another 
claim  is  that  the  defendant  transferred  to 
his  father  at  a  high  price  many  comparative- 
ly worthless  stocks,  and  purchased  many 
valuable  ones  from  him  at  a  low  prices 
wbereby  he  profited  at  tbe  expense  of  the 
creditors;  most  if  not  all,  of  which  trans- 
actions occurred  before  the  R  M.  Steel  Com- 
pany was  formed,  and  all  of  which  transac- 
tions were  made  possible  by  misstatements 
and  manipulation,  which  jioetponed  action  by 
the  creditors.  A  point  is  also  made  in  the 
brief  over  the  failure  of  the  defendant  to 
record  his  chattel  mortgage  for  a  time,  dar- 
ing which  time  one  or  more  of  B.  M.  Steel's 
obligations  were  renewed  by  the  Steel  Com- 
I>any  with  his  Indorsement.  Our  examina- 
tion of  tbe  testimcmy  has  convinced  us  that 
the  amount  of-  the  defendant's  claim  can 
only  be  reduced  l^  finding  fraud  in  the 
transfers  of  stock;  and,  so  far  as  R.  M. 
Steel  Is  concerned,  he  does  not  and,  we 
think,  oonld  not  complain.  In  other  words, 
defendant  has  a  valid  claim  against  his  fa- 
ther.   We  have  no  doubt  that  what  tbe  de- 
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fendant  baa  done  waa  with  tke  coneent  and 
approval  of  hia  father,  and  tbe  only  com- 
plaint must  come  from  creditors,  or  the  com- 
plainant, who  In  a  way  may  represent  than. 
The  formation  of  land  companies  and  the  R. 
M.  Steel  Company,  Limited,  and  the  trana- 
ter  to  them  of  property,  did  not  necessarily 
wrong  the  creditors,  for  it  did  not  of  Itself 
put  any  of  this  property  beyond  the  reach 
of  R.  M.  Steel's  creditors,  who  could  proceed 
against  the  stock.  It  Is  true  that  the  c»om- 
plalnaut  dalms  that  some  stock  in  the  land 
companies  was  transferred  to  the  defendant 
and  others  without  consideration,  but  the 
proof  shows  that  this  claim  is  unfonnded. 
We  are  satisfied  from  the  testimony  that 
this  stock  was  paid  for  at  $90  per  share,  ac- 
cording to  the  original  agreement,  and  that 
It  was  a  fair  price.  The  charge  of  the  falsi- 
fication of  the  books  Is  not  supported  by 
proof,  but,  on  the  contrary,  is  satisfactorily 
explained.  Much  is  said  of  t^e  impropriety 
of  inroldng  the  pT<operty  given  in  payment 
for  the  stock  of  the  Robert  M.  Steel  Com- 
pany, Limited,  and  aa  consideration  for  the 
assumption  ot  Its  debts,  at  prices  far  above 
their  value.  We  do  not  see  that  It  makes 
much  difference  to  creditors  what  price  was 
paid  for  the  property  by  the  concern  se  long 
as  It  received  substantially  all  of  R.  M. 
.Steel's  property,  and  made  no  dispoeltiom  of 
it  in  fraud  of  creditors.  The  evidence  Indl- 
<!ate8  that  nothing  of  this  kind  was  done, 
tmless  giving  the  defendant  security  upon  It 
can  be  said  to  have  been  fraudulent  The 
case  of  Bcrlppa  v.  Oawford  (Mich.)  80.  N.  W. 
1098,.  is  In  point  upon  this  question.  As  in 
that  case,  we  feel  Justified  in  the  conduslon 
that  the  several  corporations  were  formed  In 
the  hope— illusive,  no  doubt  bnt  honest— that 
Robert  H.  Steel's  debts  might  be  paid  with- 
out exhausting  his  property.  The  property 
was  not  thereby  placed  beyond  the  reach  of 
creditors,  and  we  are  not  able  to  see  that  an 
attempt  waa  made  to  hinder  and  delay  cred- 
itors, within  any  just  or  reasonable  rule. 
No  creditor  Is  here  testifying  that  he  was  de- 
ceived or  delayed  thereby,  nor  does  it  appear 
that  any  suffered  as  a  consequence  either  of 
the  formation  of  the  companies  or  the  alleg- 
ed overvaluation  In  the  Invoice.  Again,  the 
representations  made  by  the  way  of  state- 
ments are  not  shown  to  have  worlced  Injury 
to  creditors  to  whom  they  are  allied  to 
have  1»een  made,  even  If  false.  Some,  if  not 
all.  of  them  collected  their  claims,  and  the 
others  did  not  testify.  There  Is  no  proof 
that  any  one  relied  on  such  statements  to 
their  Injnry.  The  defendant's  tntlmony 
contains  an  explanation  of  many  of  the  pur- 
chases and  sales  of  stock  between  hla  father 
and  himself,  and,  while  It  may  seem  that  the 
defendant  obtained  high  prices  for  some,  and 
bought  others  at  low  prices,  If  measured  by 
values  at  later  dates.  In  many  Instances  the 
transacUiHis  are  clearly  and  satlafactorlly 
explained  and  Justified,  and  In  others  the 
stocks  had  long  before  been  turned  out  to 


R.  M.  Steel,  who  had  used  them  to  his  ad- 
vantage. If  not  without  loss,  from  the  price 
afterwards  allowed  by  hlnu  The  defendant 
mokes  a  clear  showing  that  he  was  a  large 
creditor  of  R.  M.  Steel.  He  Indorsed  his  pa- 
per, and  otherwise  aided  him  to  the  extent 
of  many  thousand  dollars.  Had  he  chosen, 
he  might  have  been  fully  secured  without 
having  corporations  formed.  In  fact  be 
had  such  security,  and  released  it  at  the  time 
the  R.  M.  Steel  Ciompany  was  formed,  and 
took  security  from  the  company.  Many  oth- 
er creditors  already  had  security;  and,  if  a 
preference  may  be  given  to  any  creditor.  It 
is  not  unnatural,  nor  are  we  prepared  to  say 
that  it  is  reprehensible,  to  prefer  a  near  rela- 
tive, so  long  as  the  transaction  la  an  honest 
one. 

It  remains  to  Inquire  whether  this  com- 
plainant Is  entitled  to  a  decree  InTalldatlng 
the  chattel  mortgage,  the  property  having 
been  sold  as  stated.  Mo  one  has  any  reason 
to  complain  of  the  fallnre  to  record  this 
mortgage  except  HIc^s  and  the  St  Johns 
Bank.  It  Is  not  subject  to  distribution 
among  other  creditors.  It  in  no  wlae  af- 
fects the  amount  of  the  defendant's  dalm 
against  his  father,  and  there  is  no  allegation 
in  the  bill  which  would  Justify  a  reversal  of 
the  decree  upon  this  ground.  We  are  of  the 
opinion  that  there  Is  proof  Justifying  the  al- 
lowance of  the  salary  claimed.  There  can 
be  little  doubt  of  the  acquiescence  In  the  ar- 
rangement by  the  stockholder  of  the  com- 
pany. The  decree  of  the  circuit  court  Is  af- 
firmed.   The  other  Justices  concurred. 


PALMER  V.  SMITH. 
(Supreme  Court  of  Michigan.     April  25,  1901.) 
FRAUDULENT  CONVEY ANCB-VOLUNTAKT  CON- 
VEYANCE TO  WIFH>-INSOFFICIKNCT  OF  RE- 
MAINING PROPERTY— OBAL  QIFT  OF  VIBSSEL, 
—VALIDITY. 

1.  Under  Rev.  St  V.  S.  H  4170,  4192,  pro- 
viding that  no  bill  of  sale,  mortgage,  or  hy- 
pothecation, or  conveyance  of  any  vessel,  shall 
be  valid,  except  as  between  the  parties  there- 
to, unless  recorded  in  the  office  of  collector  of 
customs,  an  oral  gift  of  a  vessel  is  not  suffl- 
cleot  to  pass  title  thereto  as  against  the  cred- 
itors of  the  girer. 

2.  A  husband  conveyed  property  to  his  wife 
without  consideration,  when  ne  was  indebted 
in  the  sum  of  $3,385.  The  only  property  he 
had  remaining  was  stock  in  a  medicine  com- 
pany and  a  chattel  mortgage  on  its  property. 
The  mortgage  was  for  $4,183,  and  was  after- 
wards foreclosed,  and  the  property  of  the  com- 

Eany  purcliased  by  A.,  at  the  reqnest  of  the 
u.sband,  for  $3,500,  and  it  was  afterwards 
transferred  to  the  husband,  who  testified  that 
It  was  worth  $4,100,  but  he  sold  it  to  his 
mother-in-law  for  $500  In  cash  and  the  cancel- 
lation of  a  $1,000  note  given  by  him.  Held 
SDfhcient  to  show  that  the  transfer  to  the  wife 
was  in  fraud  of  creditors. 

Appeal  from  circuit  court  Wayne  county. 
In  chancery:  Robert  EL  Fraaer.  Judge. 

Suit  by  Jonathan  Palmer.  Jr.,  as  trustee  In 
bankruptcT  of  Wright  D.  Smith,  against  Lll- 
Uan  A.  Smith,  to  recover  property  fraudulent- 
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I7  conreyed  by  tbe  bankrupt  to  bis  wife. 
From  a  decree  In  favor  of  tbe  plaintiff,  tbe 
defendant  appeals.    Affirmed. 

Ignatius  J.  Salllotte,  for  appellant  Bacon 
&  Yerkes,  for  appellee. 

MONTGOMERY,  Q  J.  This  Is  a  bill  fUed 
by  tbe  complainant,  as  trustee  In  bankruptcy 
of  Wrlgbt  J>.  Smitb,  to  reach  assets  consisting 
of  a  bouse  and  lot  In  Ecorse,  and  an  interest 
In  the  steam  barge  Porter  Chamberlain, 
claimed  to  have  been  fraudulently  conveyed 
by  the  bankrupt  to  bis  wife,  the  defendant 
The  schedule  of  creditors  attached  to  the  pe- 
tition of  Wright  D.  Smith  shows  an  Indebted- 
ness to  various  parties  aggregating  $3,385.67. 
AU  of  this  amount  except  $1,500,  doe  F.  W. 
Wheeler  &  Co.,  was  Incurred  prior  to  the  26tb 
of  October,  1896,  and  tbe  indebtedness  to 
Wbeeler  &  Co.  was  incurred  March  3,  1897. 
On  October  26,  1896,  Wright  D.  Smith  con- 
veyed to  his  wife,  tbe  defendant  in  this  case, 
tbe  real  estate  described  in  tbe  bill  of  com- 
plaint, situated  in  the  township  of  Ecorse, 
Wayne  county,  Mich.,  for  a  consideration 
named  In  the  deed  of  one  dollar  and  other 
considerations,  and  it  appears  from  the  testi- 
mony of  tbe  defendant  in  this  case  that  no 
consideration  whatever  was  paid  by  her  for 
said  property.  On  July  4,  189^,  the  defendant 
married  Wright  H.  Smith,  and  she  testified 
that,  immediately  after  such  marriage, 
Wright  D.  Smith  banded  to  her  the  keys  of 
the  steam  yacht  Contaluta,  and  told  her  that 
the  yacht  was  hers.  Both  the  defendant  and 
Wright  O.  Smith  testify  that  no  bill  of  sale 
or  other  writing  was  ever  made  or  recorded 
conveying  this  steam  yacht  to  the  defendant 
The  recorded  title  of  tlte  yacht  Contaluta  re- 
mained in  Wright  D.  Smith  until  the  3d  of 
March.  1897,  when  he  executed  a  bill  of  snle 
of  the  yacht  to  N.  D.  Carpenter,  for  a  consid- 
eration named  therein  of  $10,000,  which  bill 
of  sale  was  that  day  recorded  In  the  customs 
office  in  the  city  of  Detroit.  On  tbe  same 
day,  F.  D.  Wbeeler  &  Co.  conveyed  to  Wright 
D.  Smith,  by  bill  of  sale,  the  steam  barge 
Germania,  for  a  consideration  named  therein 
of  $15,000,  which  consldey;'ation  consisted  of 
the  steam  yacht  Contaluta,  and  a  piece  of 
land  la  Windsor  worth  about  $1,500,  and  a 
note  executed  by  McCarty  and  Wright  D. 
Smith  to  P.  W.  Wheeler  &  Co.  for  $1,.')00, 
which  note  constituted  a  part  of  the  debts 
mentioned  In  tbe  list  attached  to  tbe  schedule 
of  creditors.  On  March  5,  1897,  Wright  D. 
Smith  conveyed  to  the  defendant  the  steam 
barge  Germania  for  a  consideration  stated  In 
said  conveyance  of  one  dollar,  and  defendant 
testified  that  sbe  never  paid  her  husband  any- 
thing for  this  transfer.  In  tbe  winter  of  1898 
and  1899  the  steam  barge  Germania  was 
burned,  and  tiie  defendant  collected  the  mon- 
ey for  the  insurance,  amounting  to  about  $8,- 
000,  and  with  this  purchased  the  barge  Porter 
Chamberlain,  three-quarters  of  which  Is  now 
owned  by  the  defendant  and  one-quarter  by 


McCarty.  It  appears  from  the  testimony  of 
the  defendant  and  Wright  D.  Smith  that  th« 
house  and  lot  in  Ecorse,  which  was  occupied 
by  tbe  defendant  and  her  husband  as  a  home- 
fctead,  tbe  steam  yacht  C-ontaluta,  and  the  lot 
in  Windsor  comprised  all  tbe  property  belong- 
ing to  the  said  Wright  D.  Smith  In  1896  and 
1808,  except  his  interest  In  the  Kola  Medicine 
Company.  This  company  was  capitalized  at 
the  sum  of  $25,000,  of  which  $10,500  was 
claimed  to  liave  been  paid  in,  and  of  which 
amount  Wright  D.  Smith  testified  he  Iiad  con- 
tributed $9,500.  On  October  26,  1896,  the 
same  date  on  which  Wright  D.  Smith  convey- 
ed his  propsrty  to  his  wife,  a  chattel  mort- 
gage was  executed  by  tbe  Kola  Medicine 
Company  to  Wright  D.  Smith  for  the  sum  of 
$0,500,  which  mortgage  was  recorded  in  the 
city  clerk's  office  in  the  city  of  Detroit  on  the 
day  It  was  executed,  and  appears,  according 
to  tbe  testimony  of  Wright  D.  Smith,  to  have 
been  given  for  $6,000  more  than  was  due 
from  the  company  to  him  at  that  time.  On 
November  23,  1807,  the  mortgage  for  $9,500 
was  discharged,  and  another  mortgage  exe- 
cuted by  tbe  Kola  Medicine  Company  to 
Wright  D.  Smitb,  for  tbe  sum  of  $4,183,  which 
mortgage  was  recorded  on  the  same  day  in  the 
office  of  the  city  clerk  of  the  city  of  Detroit. 
On  March  27,  1897,  this  mortgage  was  fore- 
closed, and  bid  off  to  Charles  P.  Collins,  at 
the  request  of  Wright  D.  Smith,  for  the  sum 
of  $3,500,  no  part  of  which  was  paid.  On 
April  18,  1897,  Collins  conveyed  this  property 
to  Wright  D.  Smith,  by  bill  of  sale,  for  a 
consideration  therein  named  of  $3,500,  which 
bin  of  sale  was  filed  on  the  same  day  in  the 
office  of  the  city  derk  of  Detroit  at  10:55  a. 
m.,  and  on  the  same  day  Wright  D.  Smith 
executed  to  his  mother-in-law,  Anna  K. 
Krome,  a  bill  of  sale  for  the  same  property, 
for  a  consideration  therein  named  of  $3,500, 
which  bill  of  sale  was  recorded  In  the  office  of 
the  city  clerk  of  Detroit  on  the  same  day,  at 
10:56  o'clock  a.  m.,  one  minute  after  recording 
the  bill  of  sale  from  Collins  to  Smitb.  Smith 
testifies  that  at  the  time  of  the  conveyance 
of  this  property  by  him  to  Mrs.  Krome,  it 
was  worth  about  $4,100,  and  that  she  paid 
him  for  this  property  the  sum  of  $1,500;  $1,- 
000  being  his  note  held  by  her  and  $500  in 
cash.  The  circuit  Judcre  entered  a  decree  sub- 
jecting both  Items  of  property  to  tbe  dalma 
represented  by  complainant 

But  two  questions  are  discussed  in  the  brief 
of  defendant's  counsel:  First  whether  the 
oral  gift  of  tbe  Contaluta  Is  good  as  against 
creditors,  or,  rather,  whether  It  can  now  be 
attached;  and,  second,  whether  at  the  time 
of  this  transfer  Wright  D.  Smith  bad  available 
property  sufficient  to  satisfy  his  creditors. 
Rev.  St  U.  S.  SS  4170,  4192;  Haug  v.  Bank, 
95  Mich.  240,  64  N.  W.  888.  We  are  satisfied 
that  the  circuit  Judge  reached  the  correct  con- 
clusion as  to  the  main  question.  Substantially 
all  the  remaining  property  of  Wright  D. 
Smitb  consisted  »(  stock  In,  or  liens  upon,  ths 
assets  of  the  Kola  Medicine  Company.    The 
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testimony  as  to  the  value  of  this  property  at 
Um  time  of  the  transfer  Is  Tery  mintlsfac- 
tary,  bnt  enough  appears  to  show  that  the 
Irasiness  had  been  rum  at  a  loss,  and  It  Is 
■IgDlflcant  that  on  the  13th  day  of  April,  1897, 
■boat  a  month  after  the  last  oonTeyance,  the 
entire  bosiness  which  had  at  this  time  Tested 
In  Wright  D.  Smith  was  sold  for  $1,600,  of 
which  $1,000  was  an  old  debt  Decree  af- 
firmed.   The  other  Josticea  concurred. 


OHAPIN  MIN.  GO.  T.  UDDENBERQ,  Treas- 
nrer. 

(Sapreme  Cenrt  of  Michigan.    April  25.  1901.) 

TAXATION— VALID  IN  PART— PATMENT. 
Under  Oomp.  Laws.  |  3S78,  proTiding  that 
any  one  may  pay  the  taxes  or  any  one  of  the 
■eTeral  taxes,  or  any  part  thereof,  on  any 
parcel  of  land,  a  taxpayer  believing  only  part 
of  the  tax  assessed  by  a  city  valid  may  pay 
that  portion,  and  have  a  receipt  therefor,  and 
contest  the  invalid  part,  thongh  it  was  only 
part  of  a  definite  tax. 

Certiorari  to  circuit  court,  Dickinson  coun- 
ty; John  W.  Stone,  Judge. 

Application  tor  a  writ  of  certiorari  by  the 
state,  on  th«  relation  of  Arthur  UddenbeiK, 
treasurer  of  the  city  of  Iron  Mountain, 
against  the  Chapin  liining  Company.  Jndg- 
ment  affirmed. 

B.  a  Flannlgan,  for  relator.  H.  N.  Pel- 
ham,  for  respondent 

MOORE,  J.  This  is  an  application  for  a 
writ  of  certiorari  to  review  the  action  of  the 
circuit  Judge  in  granting  a  writ  of  manda- 
mus requiring  the  respondent  to  redUve  part 
of  a  tax  and  receipt  therefor.  There  was 
assessed,  in  the  city  of  Iron  Mountain, 
against  the  Chapin  Mining  Company,  for 
general  purposes,  a  tax  of  $38^226.68.  The 
company  was  willing  to  concede  that  |30,- 
966.90  of  the  tax  was  valid,  and  tendered 
that  amount  to  the  city  treasurer.  Upon  tils 
refusal  to  rec^ve  It  and  give  a  receipt  there- 
for, this  proceeding  was  commenced. 

The  question  Involved  is,  what  construc- 
tion shall  be  given  to  section  53  of  the  tax 
law,  which  is  section  8876,  Oomp.  Laws,  and, 
so  far  as  is  material  hbre,  reads  as  follows: 
"Any  one  may  pay  the  taxes  or  any  one  of 
the  several  taxes  or  any  part  thereof  on  any 
parcel  of  land  and  the  treasurer  shall  note 
across  the  face  of  the  receipt  In  ink,  any 
portion  of  the  taxes  remaining  unpaid.  He 
may  pay  any  tax,  whether  levied  on  person- 
al or  real  property,  under  protest  to  the 
treasurer,  specifying  at  tlie  time  In  writing, 
signed  by  him,  the  grounds  of  such  protest 
and  such  treasurer  shall  minute  the  fact  of 
such  protest  on  the  tax  roll,  and  In  the  re- 
ceipt given"?  It  Is  the  claim  of  the  relator 
that  if  be  deems  a  portion  of  any  tax  valid, 
and  a  portion  invalid,  he  U  entitled,  under 
the  statute,  to  pay  the  valid  portion,  and 
have  a  receipt  given  him  tfierefor,  vAile  he 
may  contest  the  part  of  the  tax  he  claims 


to  be  invalid.    The  respondent  admits  he 
may  pay  part  of  the  tax  assessed.  If  It  is 
all  of  a  definite  tax.  or  the  taxes  on  a  definite 
description  of  the  land,  or  for  an^expressed, 
undivided   interest  in  a  definite  'description 
of  land,  bnt  denies  the  relator's  right  to  p«y 
a  portion  (mly  of  a  glTen  tax,  and  cites  tli« 
ruling  of  the  auditor  general's  department 
(Auditor  General's  Compilation  of  State  Tax 
Law  [Ed.  1900]  p.  67),  and  Sayers  t.  O'Con- 
ner,  82  N.  W.,  quoting  from  page  1<H0  of 
the  last-named  authority,  where  It  Is  said, 
"The  tax  collector  Is  not  obliged  to  take 
payment  of  a  given  tax  In  installments." 
It  is  urged  that  if  this  may  be  done  it  will 
make  the  tax  collector  a  great  deal  of  trou- 
ble, and  will  complicate  his  accounts.    The 
language  of  the  statute  is  not  ambiguous. 
It  provides  that  "any  one  may  pay  the  taxes 
or  any  of  the  several  taxes,  or  any  part 
thereof,"  etc.    This  evidently  contemplates 
that  a  taxpayer  may  do  Just  what  the  re- 
lator desired  to  do  in  this  case;  that  is,  the 
taxpayer  may  pay  the  tax  he  concedes  to  be 
valid,  and  contest  the  tax  he  claims  to  be 
Invalid.    We   think,    when   the   opinion   In 
Sayers  T.  O'Oonner  Is  read  in   connection 
with  the  facts  of  that  case,  there  is  nothing 
inconsistent  with  this  interpretation  of  the 
statute.    In  that  case  a  portion  of  the  tax 
which  had  been  paid  had  been  returned  to 
the  taxpayer,  and  its  return  was  satisfactory 
to  him.    The  lien  upon  the  land  for  a  por- 
tion of  the  tax  was  never  discharged.    The 
amount  of  that  Hen  would  be  determined  by 
the  court  having  Jurisdiction  when  the  de- 
cree was  made  to  enforce  the  lien,  and  the 
court  held  whether  the  amount  so  fixed  was 
excessive  could  not  now  be  litigated;  citing 
Mulrhead  v.  Sands,  111  Mich.  487,  69  N.  W. 
826,  and  other  cases.    We  were  of  the  opin- 
ion then,  and  are  now,  that  the  taxpayer 
may  not  pay  a  portion  of  a  given  tax  to- 
day, and  another  portion  to-morrow,  and  still 
another  portion  next  week,  thus  allowing  him 
to  pay  his  t«x  in  installments;   bnt  we  are 
also  of  the  opinion,  as  we  have  already  said, 
that  he  may  pay  a  portion  of  the  tax  which 
he  deems  .to  be  valid,  and  receive  a  receipt 
therefor,  and  contsst  the  validity  of  that 
portion  of  the  tax  unpaid.    As  was  said  In 
Sayers  v.  O'Conner,  the  llai  would  still  re- 
main on  the  land  for  the.  unpaid  portion, 
and  the  tax  collector  could  proceed  to  en- 
force the   collection   thereof  the  same    as 
though  no  portion  of  the  tax  had  been  paid. 
Judi^ment  affirmed.    The  other  Justices  con- 
curred. 


HUTvBURT  T.  JUST  et  al. 
(Sapreme  Court  of  Michigan.    April  25,  1001.) 

MECHANICS'  LIBN3  —  OVBRSTATBMENT  IN 
CLAIM  —  FRAUDULENT  EXCESS  Of  CLAIM  — 
EVIDENCE— BANKS  —  OVERDRAFT  —  CREDIT 
—DRAWERS'  LIABILITY. 
1.  Where  the  erection  of  a  building  was  sus- 
pended  on   the  death  of  the  owner,  and   the 
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contractor  filed  a  dalm  tor  Uen  for  |1,98&78, 
and  a  lien  waa  aUowed  for  only  $760.20,  bnt  it 
appeared  that  the  contractor  bad  on  hand  ma- 
terial parchased  for  the  completion  of  the 
building,  amounting  to  S717.05,  which  he  treat- 
ed aa  part  of  the  bnildinc  and  part  of  the 
expense  already  incurred,  and  that  by  an  aver- 
ai^t  he  failed  to  credit  the  estate  with  aa 
item  of  S~5,  and  that  several  extras  were  dis- 
allowed because  not  called  for  in  the  .written 
contract,  the  contention  that  the  claim  of  lien 
was  fraudulently  made  for  an  amount  largely 
in  exceaa  of  the  amount  doe  could  not  preyail. 
2.  A  former  cashier  of  a  banic,  whose  position 
was  not  yet  filled,  and  who  still  presumed  to 
•peak  with  authority,  instructed  tae  assistant 
cashier  to  pay  the  checks  of  a  certain  con- 
tractor then  building  a  house  for  snob  cashier, 
llie  contractor  overdrew  his  acconnt,  th« 
checks  being  charged  to  him.  There  was  no 
testimony  that  the  contract  between  the  con- 
tractor and  the  bank  was  other  than  it  Dur- 
l>orted  to  be  on  its  face,— an  overdraft.  Bdd, 
that  it  did  not  appear  that  credit  was  given 
exclnsively  to  the  cashier,  and  snch  contractor 
was  legally  bound  on  the  checks,  and  aach 
overdraft  could  not  be  deemed  a  payment  to 
the  contractor  in  diminntion  of  hu  claim  of 
lien. 

Appeal  from  circuit  court,  Ionia  county. 
In  chancery;  Frank  D.  M.  Davis,  Judge. 

Salt  by  George  D.  Hulburt  againat  Wil- 
liam J.  JTuBt  and  others.  From  a  decree  es- 
tablishing a  mechanic's  lien  In  favor  of  the 
complainant,  DoUle  D.  Van  Devanter,  mort- 
gagee, appeals.    Affirmed. 

William  O.  Webster  <AUen  B.  Morse,  of 
counsel),  for  appellant  Chaddock  &  Scully, 
for  appellee  Hulburt  A.  A.  Kills,  tor  appel- 
lee Ionia  County  Sav.  Bank. 

MONTGOMERY,  C.  J.  This  is  an  appeal 
from  a  decree  establishing  a  mechanic's  lien 
lu  faror  of  the  complainant  The  appeal  Is 
taken  by  Dollle  D.  Van  Devanter,  mort- 
gagee. The  premises  involved  were  the 
property  of  Josiah  B.  Just  who  died  while 
the  building  for  the  construction  of  which 
the  lien  is  asserted  waa  in  the  course  of 
construction.  After  the  death  of  Mr.  Just 
the  complainant  offered  to  go  on  and  com- 
plete the  building,  but  the  administrators 
preferred  to  have  operations  suspended,  and 
this  appears  to  have  been  assented  to.  Com- 
plainant filed  a  claim  of  Uen  for  $1,938.78, 
and  it  is  strenuously  Insisted  by  defendant's 
counsel  that  the  records  show  that  this  claim 
was  fraudulently  made  for  an  amount  large- 
ly In  excess  of  the  amount  due.  The  circuit 
Judge  found  a  lien  In  favor  of  complainant 
for  the  sum  of  $760.20.  The  disparity  be- 
tween the  allowance  and  the  claim  Is  very 
great  but  the  complainant  accounts  for  It 
in  the  following  manner:  When  work  was 
suspended  on  the  building,  complainant  had 
on  hand  material  which  he  had  purchased 
for  the  completion  of  the  contract  amount* 
lug  in  value  to  $717.0S,  which  at  the  time 
of  swearing  to  this  claim  for  lien  he  appears 
to  have  treated  as  a  part  of  the  building,  and 
a  portion  of  the  expense  already  incurred. 
We  think  this  was  not  evidence  of  bad  faith. 
It  also  appears  that  in  figuring  the  amount 
due,  complainant  through  an  oversight  fail- 


ed to  credit  the  Just  estate  for  an  item  of 
$75  for  a  change  in  the  plans.  ThU  leaves 
a  discrepancy  of  $385.63;  bnt  it  la  eyidoit 
that  the  circuit  Judge  disallowed  certain 
items  of  extras  on  the  ground  that  the  con- 
tract had  not  been  changed  In  writing,  and 
that  he  did  not  adopt  the  complainant's  es- 
timate as  to  the  cost  of  completing  the  build- 
ing. It  does  not  follow  that  complainant's 
claim  in  this  respect  was  not  made  in  good 
faith,  and  on  the  whole  record  we  are  not 
convinced  of  hi*  bad  taith  In  filing  the  claim. 
The  mere  overstatement  unless  made  in  bad 
faith,  does  not  defeat  the  lien.  GIbbs  v. 
Hanchette.  80  Mich.  661,  61  N.  W.  691; 
Schelbner  y.  Cohnen.  108  Mich.  165,  66  N. 
W.  760. 

During  the  progress  of  the  work  complain- 
ant overdrew  his  account  at  the  Ionia  Coun- 
ty Savings  Bank  $1,300.  Defendant's  coun- 
sel contend  that  the  money,  was  drawn  from 
the  bank  under  circumstances  creating  no 
liability  on  the  part  of  the  complainant  to 
the  bank,  but  that  the  circumstances  show 
that  the  credit  was  extended  to  Josiah  B. 
Just  Mr.  Burletson,  the  assistant  cashier 
of  the  bank,  testified  as  to  those  payments 
as  follows:  '*Q.  When  a  check  came  in  while 
Mr.  Just  was  absent— check  of  Hulburt 
drawn  on  this  account— I  suppose  yon  paid. 
it  without  looking  to  see  whether  Hulburt 
had  overdrawn  bis  account  or  not?  A.  We 
was  instructed  to.  Q.  Who  Instructed  you 
to  do  this?  A.  Mr.  Just  Q.  So  that  in  fact 
this  account  of  $1,300  was  Just's  account 
wasn't  it?  A.  Yes,  sir;  that  la  where  it 
rightly  belongs.  By  Mr.  Bills:  Q.  Wbat  do 
you  mean  by  that— that  it  was  Just's  ac- 
count? It  was  money  he  orally  guarantied 
to  the  bank?  A.  That  was  about  It  Q. 
Money  that  Hulburt  drew,  drawn  on  Hul- 
burt's  checks.  A.  Drawn  by  Mr.  Hulburt 
Q.  The  only  thing  the  bank  had  to  show  for 
It  was  the  oral  guaranty  of  Mr.  Just  that 
he  would  make  It  good?  A.  He  simply  in- 
structed us  to  pay  Mr.  Hnlburt's  checks. 
Q.  That  Is  all  you  know  about  It?  A.  Yes, 
sir.  By  Mr.  Morse:  Q.  Did  yon  pay  Mr. 
Hulburt's  checks  on  Hulburt's  responsibility 
or  on  Just's  order?  A.  On  Mr.  Just's  orAer. 
By  Mr.  Bills:  Q.  Who  did  yon  charge  them 
to?  A.  Mr.  Hulburt  Q.  And  the  account 
was  kept  with  Hulburt?  A.  Yes,  it  was  in 
Hulburt's  name.  Q.  When  the  checks  were 
overdrawn,  or  paid,  then  Just  would  deposit 
more  money?  A.  Yes,  sir."  There  was  no 
testimony  that  the  contract  between  com- 
plainant and  the  bank  was  other  than  it 
purported  to  be  on  Its  face;  that  Is,  an  over- 
draft In  construing  the  testimony  as  to  the 
effect  of  Just's  Instructions  to  Burletson  It 
should  be  stated  and  kept  In  mind  that  Just 
bad  been  cashier  of  the  bank,  and,  although 
be  had  resigned  to  take  a  position  as  state 
bank  commissioner,  the  position  of  cashier 
was  left  vacant  and  he  still  presumed  to 
spenk  with  authority.  We  do  not  find  that 
credit  was  given  exclusively  to  Just  but 
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think  that  complainant  was  legally  bound 
on  these  checks.  The  circuit  Judge  found 
due  at  the  date  of  the  decree  1760.20,  Includ- 
ing Interest,  or  about  $700  of  principal.  We 
think  the  best  testimony  fixes  the  amount 
of  the  lien  without  interest  at  $506.56.  The 
decree  will  be  modified  to  this  extent,  and 
affirmed.  No  costs  will  be  allowed  in  this 
L'ourt  to  either  party.  The  other  Justices 
concurred. 


DEBRING  T.  CANFIELD  ft  WHEELER  C». 
(Supreme  Court  of  Michigan.    April  25,  1901.) 

MASTER    AND    SERVANT— DBFBCTITB    APPLI- 
ANCES—ASSUMPTION OF  RISK— CONTRIB- 
XJTORT  NBGLIOBNCE. 

Where  the  space  between  a  circular  saw 
and  the  guide  thereto  became  blocked  by  chips 
and  splinters  by  reason  of  a  defect  in  the 
guide,  known  to  the  mill  foreman,  and  a  mill 
band  took  a  stick,  and  attempted  to  push  the 
splinters  out,  instead  of  stopping  the  saw  or 
removing  the  table,  he  assumes]  the  risk  of  the 
stick  breaking,  and  could  not  recover  for  in- 
jury caused  by  coming  in  contact  with  the 
saw  by  reason  thereof,  his  act  constituting  con- 
tributory negligence. 

Error  to  circuit  court,  Manistee  county; 
James  B.  McMahon,  Judge. 

Action  by  Michael  Deerlng  against  the 
Canfleld  &  Wheeler  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  brings  error. 
Affirmed. 

P.  W.  Nlskem,  for  appellant  Smurth- 
walte  &  Fowler,  for  appellee. 

HOOKER,  J.  The  plaintiff,  a  young  man 
of  23  years  of  age,  and  familiar  with  the 
machine  that  he  « as  using,  was  injured  by 
getting  hiB  band  in  contact  with  a  circular 
saw.  In  proximity  to  this  saw  was  a  guide, 
which  was  originally  Quite  near,  but  not 
against,  the  saw.  It  is  claimed  that  this 
guide  got  worn,  so  that  the  space  between 
It  and  the  saw  was  greater  than  It  should 
have  been,  and  that  the  defendant's  fore- 
man had  promised  the  plaintiff  that  It  should 
be  fixed  at  the  end  of  the  day  upon  which 
he  was  hurt,  a  previous  like  promise  hav- 
ing been  broken.  It  was  common  for  sllv- 
ers  and  smaU  thin  pieces  that  came  from  the 
saw  to  get  Into  this  space  between  the  guide 
and  the  saw,  and  the  effect  was  to  bind 
and  Injure  the  saw.  It  was  therefore  cus- 
tomary for  the  operator  to  get  them  out 
It  was  possible  to  do  this  in  one  of  three 
ways:  First,  by  taking  a  stick,  and  pushing 
them  out;  second,  by  stopping  the  saw, 
which  was  easily  done;  or  by  removing 
the  table,  which  was  practicable  by  taking 
out  some  bolts.  Instead  of  taking  a  safe 
way,  the  plaintiff  took  a  piece  of  lath,  and 
pushed  so  hard  upon  it  as  to  break  it,  when 
bis  hand  struck  the  saw,  with  the  result 
mentioned.  The  learned  circuit  Judge  was 
of  the  opinion  that  the  irfaintiff's  act  was 
negligent,  and  that  he  was  not  entitled  to 
recover,  and  in  this  opinion  we  concur.    We 


also  think  he  assumed  the  risk  of  using  a 
stick,  which,  in  some  instances,  would  per- 
haps be  safe.  The  Judgment  is  affirmed. 
The  other  Justices  concurred. 


CRAXB  V.  BAYLET. 
(Supreme  Oonrt  of  Michigan.    April  25,  1901.) 

CORPORATIONS— LOW  ASSETTS— AQREBMENT  TO 
MAKE  UP  DEFICIT- NOTES  BY  DIRECTORS- 
PRO  RATA  LIABILITY— RBTIRBMBNT  OUT  OF 
BARNINOS-PAYMENT  AND  DEMAND  OF  CON- 
TRIBUTION—EVIDENCE— ADMISSIBIUTY. 

1.  Where  the  parties  to  a  written  agreement 
clearly  stated  therein  the  purpose  of  the  agree- 
ment, it  was  not  error,  in  a  suit  founded  on 
such  instrument,  to-  exdnde  evidence  as  to  the 
object  of  the  agreement. 

2.  Where  the  seven  directors  of  a  corpora- 
tion, finding  that  the  assets  of  the  company 
were  less  than  the  liabilities  together  with  the 
capital  stock,  undertook  to  make  up  the  deficit 
by  procuring  the  individual  notes  of  two  of 
their  number  payable  to  the  corporation,  each 
assuming  a  pro  rata  liability  to  the  makers  of 
such  notes,  and  stipnlating  among  themselves 
that  the  notes  might  be  retired  ont  of  the 
earnings  of  the  company,  their  mutual  agree- 
ment was  not  void  as  against  public  policy. 

8.  TVhere  a  note  was  given  to  a  corporation 
by  one  of  Its  directors  In  pursuance  of  an 
aijreement  entered  into  by  the  seven  directors 
stipulating  that  each  wonid  be  liable  to  the 
maker  for  one-seventh  of  the  amount  of  the 
note,  should  be  be  called  on  to  pay  it,  and  that 
Bucli  note  might  be  retired  out  of  the  earnings 
of  the  corporation,  the  maker  of  the  note  was 
not  bound  to  insist  on  the  payment  of  these 
notes  out  of  the  earnings  of  the  company,  but 
could  pay  the  same,  and  demand  contribution. 

Error  to  circuit  court,  Wayne  county: 
Joseph  W.  Donovan,  Judge. 

Action  by  William  S.  Crane  against  Vol- 
ney  P.  Bayley.  From  a  Judgment  for  plain-' 
tiff,  defendant  brings  error.    Affirmed. 

Geo.  X.  M.  OolUer  and  Wm.  W.  Chapin. 
for  appellant  George  H.  Carllslo  (Gfavee 
&  Hatch,  of  counsel),  for  appellee. 

MONTGOMERY,  a  J.  In  December,  IKH. 
the  plaintiff  and  defendant  were  two  of  the 
seven  directors  of  the  Home  Building  & 
Ixan  Association.  On  that  day  all  of  the 
directors  as  individuals  entered  Into  an 
agreement  in  writing  In  the  following  terms: 
"Whereas,  the  undersigned,  dark  J.  Whit- 
ney,  William  &  Crane,  Anthony  Grosfield, 
J.  B.  Kennedy,  R.  J.  McLaughlin,  V.  P.  Bay- 
ley,  and  Edward  D.  Stair,  are  directors  of 
the  Home  Building  and  Loan  Association  of 
Detroit;  and  whereas,  by  reason  of  the  ex- 
penses inddoit  to  the  beginning  of  business 
of  the  association,  and  otherwise,  a  deficiency 
of  about  $8,S0O.OO  appears  in  the  finances 
of  the  association,  the  assets  being  that 
amount  short  of  equaling  the  capital  stock 
and  the  liabilities  of  the  association,  after 
payment  of  a  dividend  of  6%  per  annum  to 
all  shareholders,  and  which  the  undersigned 
deem  it  desirable  and  politic  to  pay:  Now, 
therefore,  it  is  agreed  as  follows:  Said 
Clark  J.  Whitney  and  William  S.  Orane  shall 
at  this  time  each .  make  their  promissory 
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Dotes  to  the  Home  Bnllding  and  Loan  A«- 
eociaUon,  dated  December  2Stb,  18&1,  and 
payable  In  one  year,  tor  the  earn  of  ^,600.- 
00  each,  respectively,  bearing  Interest  at  7 
per  cent,  and  shall  each  secure  to  the  as- 
sociation the  payment  thereof  by  the  pledge 
of  stock  of  the  association  held  by  them  for 
the  face  or  par  value  of  55,000.00.  under  the 
rules  of  the  association;  and  the  said  notes 
shall  thereupon  become  the  assets  of  the  as- 
sociation, and  the  said  stocfc  shall  remain 
aa  collateral  thereto  until  the  same  Is  paid 
or  adjusted.  It  Is  understood,  nevertheless, 
that  the  said  notes  may  het-eafter  be  retired 
out  of  the  profits  of  the  business  of  the 
Home  Building  and  Ix)an  Association  In 
preference  to  the  payment  of  dividend* 
therefrom,  but  It  shall  not  otherwise  be  con- 
sidered a  liability  of  said  association;  to 
the  end  that  no  deficiency  shall  appear  in  the 
assets  of  the  Home  Building  and  Loan  As- 
sociation. It  is  further  agreed  that  each  of 
the  parties  hereto  shall  hold  the  said  Whit- 
ney and  the  said  Crane  harmless  on  account 
of  their  giving  said  notes  to  the  extent  of 
each  one-seventh  of  the  amount;  It  b^ng 
understood  to  be  a  pro  rata  agreement  as  to 
each  of  these  parties.  And,  in  event  of  said 
Whitney  and  Crane  being  called  upon  to 
pay  the  same,  the  othw  five  will  each  con- 
trlbnte  one-seventh  of  what  said  Whitney 
and  Crane  are  required  to  pay.  Said  notes 
may  be  reduced  from  time  to  time  without 
affecting  this  agreement,  and  tbis  shall  be  a 
continuing  guaranty  of  all  such  renewals 
of  the  same,  or  any  part  thereof.  It  is  fur- 
ther mutually  agreed  that  within  three  years 
from  the  date  hereof  the  said  notes  shall 
be  retired,  and  said  Crane  and  Whitney  re- 
leased therefrom:  provided,  however,  that 
said  Whitney  and  Onne  shall  each  pay  or 
arrange  for  their  one-seventh  of  the  amount 
respectively."  The  declaration  counts  on 
this  agreement,  avers  payment  of  the  $4,600 
note  signed  by  himself,  and  avers  that  de- 
fendant has  become  liable  to  contribute  his 
one-spventh.  The  plaintiff  recovered  a  ver- 
dict and  Judgment  by  direction  of  the  court, 
and  defendant  brings  error. 

There  are  numerous  assignments  of  error 
based  on  rulings  excluding  pflfered  testimony. 
In  some  instances  we  find  that  the  testimony 
excluded  by  the  ruling  was  afterwards  ob- 
tained, and  was  Inconsequential.  ESrror  is 
assigned  on  the  refusal  of  the  court  to  allow 
an  answer  to  the  question  as  to  the  object 
of  giving  the  note.  It  might  be  said  that 
the  facts  subsequently  developed  rendered 
this  inquiry  Immaterial  In  any  event,  but 
It  Is  enough  to  say  that  the  parties  In  un- 
ambiguous language  declared  In  the  written 
instrument  Itself  the  purpose  of  the  agree- 
ment, and  neither  mistake  nor  fraud  is 
claimed  In  the  pleadings.  Baker  v.  Balrd, 
79  Mich.  255,  44  N.  W.  604.  It  Is  contended 
that  the  contract  is  void  as  against  public 
policy,  and  was  intended  to  practice  a  fraud 
on  the  public.    There  Is  no  notice  under  the 


jdes  of  any  extraneous  facts  which  would 
affect  the  validity  of  the  contract.  On  Its 
face  It  does  not  appear  to  us  to  be  against 
public  policy.  The  seven  directors  of  the 
company,  finding  that  the  assets  of  the  com- 
pany were  less  than  the  liabilities,  Including 
the  capital  stock,  undertook  to  make  up  the 
deficit,  stipulating  among  themselves  that 
the  note  might  be  retired  out  of  the  earnings 
of  the  company.  There  is  no  Indication  on 
the  face  of  this  agreement  of  any  puriiose 
to  mislead  any  member  of  the  public.  The 
defense  that  there  is  no  consideration  for  the 
agreement  is  not  open  upon  the  pleadings. 
CIr.  Ct  Rule  7;  Walbrldge  v.  Tuller  (Mich.) 
84  N.  W.  133. 

A  question  of  more  difficulty  Is  whether 
the  plaintiff  was  bound  to  Insist  upon  the 
payment  of  these  notes  out  of  the  earnings 
of  the  comimny,  or  whether  he  could  make 
payment,  and  demand  contribution.  There 
Is  no  evidence  that  the  earnings  of  stock 
had  in  fact  been  applied  to  tbe  payment  of 
the  notes,  and  the  terms  of  the  agreement 
did  not  make  it  obligatory  upon  the  com- 
pany to  do  80.  The  authority  given  by  the 
agreement  to  the  plaintiff  to  pay  this  note 
and  exact  contribution  was  greneral,  and  was 
not  withdrawn,  nor  wers  thore  any  steps 
taken  by  defendant,  or  any  other  Interested 
party,  to  compel  the  company  to  resort  to 
earnings.  We  think  the  drcQit  judge  reach- 
ed the  correct  conclusion.  Judgment  affirm- 
ed.   The  other  justices  concurred. 


GRAND  L0D6B!  A.  O.  U.  W.  v.  FISK  et  aL 
•Supreme  Court  of  Michigan.    April  25,  1901.) 

IN8URANCB  —  MUTTJAl.  BBNBFIT  80CIETT  — 
DESIGNATION  OF  BENBFICIARY  —  PERSONS 
ELIOIBLB-BT-LAWS-DBSIGNATION  BY  WILU 

1.  Under  the  constitution  of  a  mutual  benefit 
society,  providing  that  the  beneficiary  shall  be 
a  member  of  the  family  of  the  insured,  or  a 
person  related  to  him  by  blood,  the  grandciiil- 
dren  of  the  sister  of  the  Insured  were  elisible. 

2.  Where  the  constitntion  of  a  mutual  benefit 
society  required  certain  formaiitleB  in  changing 
the  beneficiary  designated,  and  insnred  desig- 
nated his  wife,  who  subsequently  died,  and  a 
few  days  later  he  executed  a  will  bequeathing 
the  insurance  to  claimants,  but,  though  be  livea 
eight  months  thereafter,  he  failed  to  make  the 
change  aa  required  by  the  constitntion,  the 
fund  belongs  to  his  hein,  under  a  proviRion  In 
the  constitntion  of  the  society  that,  if  the  beoe- 
ffciary  shall  die  during  the  lifetime  of  the  In- 
sured, the  benefit  shall  be  paid  to  his  heirs. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancor;   Robert  El.  Frnzer,  Judge. 

Bill  by  the  Grand  Lodge  of  the  Ancient 
Order  of  United  Workmen  of  the  State  of 
Michigan  against  Charles  H.  Fislc,  executor, 
Cntheiine  McCnll,  and  Herbert  J.  Lount 
From  a  judgmoit  in  favor  of  defendant 
Catherine  McOall,  defmdant  «Herbert  J. 
Lount  appeals.    Reversed.        .     c\r^(j\p 

Thomas  T.  Leete,  Jr.,  fof  compliant 
Clark.  Durfee,  Allor  &  Marston,  for  appel- 
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iant    Washlnirton  L  RoUiuon,  (or  appellee 
Catherine  McCalL 

HOOKER,  J.  Ttie  Ancient  Order  of  Unit- 
ed Workmen  U  a  nratnal  benefit  aodety. 
Section  15  of  the  constitution  provides: 
"Each  and  every  member  shall  designate 
the  person  or  persona  to  whom  the  benefi- 
ciary fnnd  due  at  death  shall  be  paid,  who 
shall,  In  every  instance,  be  one  or  more  mem- 
bers of  the  family  of  the  member,  or  some 
person  or  persona  related  to  him  by  blood, 
or  who  shall  be  dependent  upon  him."  Sec- 
tions 16  and  17  are  as  follows:  "Sec.  16. 
If  one  or  more  of  the  batefldariei  shall  die 
during  the  lifetime  of  the  member,  the  sur- 
viving beneficiary  or  beneficiaries  shall  be 
entitled  to  the  benefit  equally,  unless  other- 
wise provided  In  the  certificate:  and  if  all 
the  beneficiaries  shall  die  during  the  life- 
time of  the  member,  and  he  shall  have  made 
no  other  direction,  the  ben^t  shall  be  paid 
to  his  hdrs  at  law,  and.  If  there  be  none 
such,  then  the  benefit  shall  revert  to  th» 
beneficiary  fnnd  of  the  grand  lodge.  Sec. 
17.  Any  member  desiring  to  chaqge  his  ben- 
eficiaries may  do  so  In  ttie  following  man- 
ner, viz.:  He  shall  fill  out  the  blank  form 
on  the  back  of  his  beneficiary  certificate  au- 
thorizing the  change.  He  shall  have  his  sig- 
nature attested  by  the  recorder  of  his  lodge, 
and  the  seal  of  the  lodge  attached  thereto. 
When  this  is  done  he  shall  deliver  his  bene- 
ficiary certificate  to  the  recorder  of  his  lodge, 
together  with  a  fee  of  fifty  cents.  The 
recorder  shall  forward  the  said  certificate 
and  fee  to  the  grand  recorder,  who  shall 
make  a  record  of  the  change  on  the  books  of 
the  grand  lodge,  and  shall  Issue  a  new  cer- 
tlficatf>  in  Ueu  thereof,  payable  as  directed  on 
the  back  of  the  surrendered  certificate.  The 
new  certificate  shall  bear  the  same  number 
as  the  old  one,  which  shall  be  safely  filed 
and  preserved."  James  Lount  was  a  mem- 
ber of  the  order,  and  held  a  certificate  for 
$2,000,  payable  to  his  wife.  She  died,  and 
a  few  days  later  he  made  a  will,  by  the  terms 
of  which  he  gave  all  of  his  real  estate  to 
Herbert  Lount  his  grandson  and  only  heir. 
The  will  provided  further:  "I  give  and  be- 
queath to  Catherine  McOall,  wife  of  my 
nephew  Frederick  W.  McCall,  as  trustee  for 
the  children  of  said  Oatherine  and  Frederick 
W.  McCall,  all  personal  property  and  money 
that  shall  remain  after  the  payment  of  t^e 
above  legacies.  Including  all  notes,  bills, 
and  Insurance  policies,  and  the  proceeds 
thereof.  It  Is  my  will  that  the  said  Cather- 
ine McObU  shall  have  the  use  of  and  income 
from  the  said  property  and  moneys  during 
her  life,  and  that  at  her  death  the  principal 
thereof  shall  go  and  be  paid  to  the  children 
of  said  Catherine  and  Frederick  W.  McCall, 
share  and  share  alike."  Mr.  Lount  died  on 
June  2S.  1899.  and  both  Herbert  Lount  and 
Mrs.  McCall  clnimud  the  amount  of  the  ben- 
efit, whereupon  the  order  filed  this  bill  of  in- 
terpleader.   An  Interlocutory  decree  for  the 


complainant  was  made,  and  a  bearing  was 
had  between  the  def«idant8.  The  evidence 
shows  that  the  certificate  was  found  among 
the  eSTects  of  the  testator. 

Upon  the  part  of  Herbert  Lount  It  Is  con- 
tended that  the  will  was  Ineffective  to  trans- 
fer the  certificate,  for  the  reasons:  (1)  That 
It  could  only  be  lawfully  transferred  In  Uie 
method  pointed  out  In  section  IT,  above 
quoted;  (2)  that  the  legatees  were  not  per- 
sons to  whom  it  was  competent  to  transfer 
the  certificate,  under  the  terms  oC  the  coasO- 
tution  of  the  order. 

We  understand  that  the  benefldaries  for 
whom  Mrs.  McOall  was  to  receive  this  fnnd 
were  the  grandchildren  of  the  Intestate's  sis- 
ter, and  were  therefore  persons  "related  to 
him  by  blood,"  and  eligible  to  receive  this 
fund,  under  section  15  of  the  consHtnUcHi  of 
the  order.  The  fact  that  it  was  to  be  put 
In  the  hands  of  a  trustee  should  not  deprive 
them  of  It. 

It  Is  urged  that  the  court  should  hold  that 
the  attempted  transfer  by  will  Is  Invalid, 
and  that  such  certificate  should  be  transfer- 
red in  no  other  manner  than  that  pointed  out 
In  section  17  of  the  charter.  We  have  al- 
ready seen  that  the  constitntlMi  provides  for 
a  change  of  beneficiary.  The  language  Is, 
"Any  member  desiring  to  change  his  boie- 
ficlaries  may  do  so  In  Uie  followlns  man- 
ner." The  manner  Is  then  prescribed;  1.  e. 
he  shall  fill  out  a  blank  on  the  back  of  the 
certificate;  he  shall  have  his  signature  at- 
tested by  the  recorder  of  the  lodge,  and  the 
seal  attached;  he  shall  then  deliver  the 
certificate  to  the  recorder,  with  a  fee.  Aft- 
er these  things  are  done,  a  new  certificate 
Issues.  It  has  been  held  that  this  provi- 
sion is  directory.  When  a  by-law  provided 
that  "members  may  at  any  time,  wboi  In 
good  standing,  surrender  their  certificate, 
and  have  a  new  one  Issued,  payable  to  sudi 
benefldary  or  beneficiaries,  dependent  upon 
them,  as  they  may  direct,  upon  payment  of 
a  fee  of  fifty  cents,"  a  member  took  a  pol- 
icy payable  to  his  parents,  and  subsequently 
made  a  will  bequeathing  the  proceeds  to 
his  .wife  and  children,  and  soon  afterwards 
died.  The  court  said:  "A  method  by  which 
he  [the  member]  may  accomplish  the  ciiange 
[In  beneficiaries]'  to  the  satisfaction  of  the 
order  Is  pointed  out,  •  •  •  but  we  do 
not  consider  this  as  exclusive  of  all  other 
ways  of  effecting  the  same  object.  The  de- 
sign of  this  section  is  to  protect  the  interest 
of  the  corporation.  The  company  are  en- 
titled to  know  who  are  the  parties  entitled 
to  the  benefit  of  the  money,  and  this  is  an 
effectual  and  certain  means  of  giving  that 
information.  But,  like  all  such  provisions  in 
the  by-laws  o>f  private  corporations.  It  may 
be  waived  at  the  option  of  the  corporation, 
being  for  Us  benefit  alone."  Splawn  t.  Chew, 
60  Tex.  632.  In  Manning  v.  Andmt  Order  of 
United  Workmen,  80  Ky.  136,  5  S.  W.  385. 
the  question  arose  in  this  way:  A  member 
had  a  certificate  issued,  payable  to  his  broth- 
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er,  and  l«ft  It  In  dmrge  of  his  (subordinate) 
lodge.  Upon  marriage  he  Inclosed  his  dues 
to  the  proper  officer,  with  a  written  request 
to  send  policy  made  out  to  Mrs.  Josle  A. 
Manning,  his  wife.  A  law  of  the  order  pro- 
vided: "Any  member  holding  a  •  •  • 
certificate,  desiring  at  any  time  to  make  a 
new  direction  as  to  its  payment,  may  do 
so  by  anthorlzlng  snch  change  In  writing  on 
the  back  of  his  certificate  In  the  form  pre- 
scribed, attested  by  the  recorder,  with  tite 
seal  of  the  lodge  attached,  and  by  the  pay- 
ment to  the  supreme  or  grand  lodge  of  the 
sum  of  fifty  coots;  but  no  change  of  direc- 
tion shall  be  valid  or  have  any  binding  force 
or  effect  nntil  snch  change  shall  have  been 
reported  to  the  supreme  or  grand  recorder, 
the  old  certificate,  if  practicable,  filed  with 
him,  and  a  new  l>eneficiary  certificate  Issued 
thereon."  The  fee  not  being  paid,  the  prop- 
er officer  wrote  to  the  member  to  forward  It, 
but  be  died  without  doing  so.  The  court 
held  that  a  certificate  Issued  after  the  death 
to  Mrs.  Manning  was  valid,  saying  that, 
'if  the  lodge  saw  fit  to  waive  these  formall- 
tiesk  It  did  not  lie  In  the  mouth  ot  a  third 
party  to  complain."  The  case  cited  from 
Texas  Is  confessedly  one  of  first  impression, 
and.  as  said  In  that  case,  snch  authorities 
are  few.  We  tnve  found  only  these  two 
cases  that  distinctly  so  hold.  Upon  the  oth- 
er hand,  there  are  many  which  hold  that 
the  provision  Is  a  material  part  of  the  con- 
tract, and  mandatory,  and  that  an  attempt 
by  a  member  to  make  a  change  in  benefi- 
ciary In  any  other  than  the  designated  man- 
ner is  wholly  In^ectual.  In  Kansas  a  stat- 
ute authorised  the  issue  of  a  new  certificate 
to  a  nominee  of  the  member  on  proof  by  affi- 
davit of  the  death  of  the  original  beneficiary. 
A  member  undertook  to  dispose  of  the  bene- 
fit by  will,  and  It  was  held  InefTective.  The 
court  held  that  the  contract  was  made  In 
contemplation  of  the  statute,  and  applied  the 
maxim,  "Bzpressio  unlns  est  excluslo  alteri- 
us,"  adding,  "In  no  event  was  it  payable  to 
him.  nor  coiild  It  become  a  part  of  his  estate: 
and,  having  no  interest  in  the  fund,  wiiat 
was  there  for  him  to  bequeath?"  Tltaworth 
V.  Tlteworth,  40  Kan.  671,  20  Pac.  218.  See, 
also.  Olmstead  v.  Society,  87  Kan.  08, 14  Pac. 
440.  In  the  case  ot  Renk  v.  Herrman  Lodge, 
2  Dem.  Sur.  400,  a  member,  Just  before  his 
death,  gave  the  following  direction:  "To 
Herrman  Lodge,  etc..  Officers  and  Members: 
Please  take  notice  that  I  do  hereby  revoke 
the  direction  given  In  my  benefit  certificate 
in  reference  as  to  whom  ttie  money  should, 
after  my  death,  be  paid,  and  I  do  hereby  or- 
der and  direct  that  the  money  be  divided  as 
directed  by  me  In  my  last  will  and  testa- 
ment, executed  by  me  on  the  17th  of  Octo- 
ber, 1882."  This  direction  was  signed  by 
the  member.  The  conrt  held  that  it  and  his 
last  win  were  Inoperative  and  ineffectual; 
that  the  change  could  only  be  made  by  a 
compliance  with  the  terms  of  the  by-laws." 
A  certificate  was  payable  to  the  wife  or  to 


the  children  of  the  member,  or.  If  he  left  nei- 
ther wife  nor  children,  to  such  person  "as 
he  may  have  formally  designated  to  his  said 
lodge  prior  to  his  decease."  He  left  neither 
wife  nor  children.  By  his  last  will  he  desig- 
nated Ilia  brother  aa  the  beneficiary  of  tbe 
insurance,  but  the  coort  held  that  this  was 
not  sucb  a  designation  as  was  contemplated 
by  the  contract,  and  that  the  fond  lapsed  to 
the  society.  Hellenberg  v.  District  No.  1,  04 
N.  T.  683;  Thomas  v.  Thomas  (Sup.)  16  N.  T. 
Supp.  15;  Id.,  181  N.  Y.  206,  30  N.  &  «1;  Rol- 
lins V.  McHatton,  16  Cltolo.  203,  27  Pac.  254. 
A  contract  provided  that  tbe  fund  should  go 
to  certain  persons  In  the  order  named,  "un- 
less otherwise  ordered  in  wrttlng  by  the  de- 
ceased member;  such  order  to  be  signed  by 
two  witnesses  and  acknowledged  before  a 
Justice  of  the  peace."  The  member  left  a 
will  by  which  he  attempted  to  dispose  of  the 
fund.  It  was  signed  by  two  witnesses,  but 
was  not  aclcnowledged  by  a  Justice  of  the 
peace,  and  it  was  held  to  be  inoperative. 
The  court  said:  "The  contract  does  not  ex- 
pressly allow  the  power  of  appointment  to 
be  exercised  by  an  order  executed  In  a  man- 
ner deemed  by  a  conrt  or  Jury  equivalent  in 
utility  to  the  prescribed  form.  The  object 
of  the  association  is  the  payment  of  a  cer^ 
tain  amount  of  life  insurance  after  the  death 
of  each  member;  and  It  may  reasonably  be 
inferred  that,  for  a  substantial  appointment 
a  written  and  acknowledged  order  signed  by 
two  witnesses  is  required,  not  merely  as  evi- 
dence satisfactory  to  the  payor,  but  as  such 
a  protection  of  each  member  and  the  payees 
named  in  the  contract  as  the  law  provides 
for  an  owner  of  property  and  for  his  heirs 
in  the  execution  of  a  will  or  codicil.  It 
might  be  claimed  that  anything  shown  by 
competent  evidence  to  have  been  reg;arded 
by  the  parties,  when  they  made  the  con- 
tract as  m^e  matter  of  form,  the  law  would 
not  treat  as  matter  of  substance.  But  an  ac- 
knowledgment ot  a  substitutional  order  be- 
fore a  Justice  of  tbe  peace  might  in  fact  be 
a  material  safeguard  for  the  member  mak- 
ing It,  and  for  the  beneficiaries  named  in  the 
rules  and  displaced  by  the  order;  and  tiie 
contract  does  not  authorize  any  tribunal  to 
dispense  with  any  proceeding  exacted  by  the 
contract  as  a  substantial  security  of  the 
rights  of  those  parties.  If  acknowledgment 
could  be  omitted  as  a  useless  form,  there  is 
no  ground  of  law  on  which  two  witnesses  or 
a  signed  writing  could  be  required.  The  will 
is  not  sucii  an  order  as  the  contract  de- 
mands." Mellows  y.  Mellows,  61  N.  H.  187; 
Highland  v.  Highland,  100  III.  366.  See,  al- 
so, Coleman  v.  Lumber  Co.  (O.  OL)  80  Fed. 
817;  Association  v.  Brown  (C.  C.)  33  Ped.  11. 
Our  own  case  of  Supreme  Lodge  v.  Nairn,  60 
Mich.  44,  28  N.  W.  820,  sustains  this  doc- 
trine. It  is  urged  that  this  case  was  made 
to  turn  npon  another  point  but  while  it  was 
held  thst  Nairn  conld  not  receive  this  bene- 
fit  because  not  a  relative  nor  defendant, 

the  court  said,  "The  other  objection,  how- 

iigitizcd  by  V 


878 


85  NORTHWESTERN  REPORTER. 


(Hlcb. 


eT«r,  If  one  which  cannot  be  snrmonnted. 
The  written  contract,  bo  far  as  it  goes,  la 
the  measure  of  the  rights  of  all  parties.  By 
the  ezpreaa  terms  of  that  certificate,  It  la 
provided  that  Mrs.  Richardson  suall  have 
the  money  nnlesa  the  certificate  Is  sarrender- 
ed  and  canceled  a>d  a  new  one  Issned;  and 
the  form  vt  mirender  printed  on  the  I>ack 
conforms  precisely  to  tbe  clause  also  insert- 
ed In  the  constitution,  requiring  every  sur- 
render and  new  direction  to  be  signed  by 
the  member  and  attested  by  the  reporter  un- 
der the  lodge  seal,— he  being  the  ofllcer  into 
whose  hands  it  must  be  placed  for  trans- 
mission to  the  home  office  for  reissue.  Un- 
der this  arrangement  the  purpose  is  eTldent 
that  the  corporation  shall  always  be  in  writ- 
ten contract  relations  with  a  member  who  Is 
alive  and  In  good  standing,  wliich  will  show 
them  the  identity  of  the  beneficiary  to  whom 
they  are  liable.  It  Is  possible— and  we  need 
not  consider  undo:  what  circumstances— that 
when  a  member  has  executed  and  delivered 
to  the  reporter  his  attested  surrender,  in  fa- 
vor of  a  competent  beneficiary,  his  death, 
before  a  new  certificate  is  rendered,  may 
leave  his  power  of  designation  so  far  exe- 
cuted as  to  enable  a  court  of  equity  to  re- 
lieve against  the  accident  But  in  the  pres- 
ent case  the  facts  show  conclusively  that 
Traver  did  not  mean  to  have  any  surrender 
made  tmtil  after  bis  death.  Nairn  was  not 
authorized  to  open  the  envelope  or  handle 
any  of  the  papers  while  Traver  lived,  and 
Travw  retained  complete  control  of  them. 
No  one  was  authorized,  while  he  lived,  to 
take  any  steps  to  complete  a  surrender.  The 
attestation  of  the  reporter  was  not  a  mere 
ceremony.  In  this  very  case  issue  Is  made 
on  the  voluntary  character  and  legal  valid- 
ity of  Traver's  alleged  execution  of  the 
various  papers.  We  are  not  disposed  to  con- 
sider that  view  of  the  case.  But  It  Is  plain 
that  the  formality  of  appearing  personally 
before  an  officer  of  the  corporation  or  Its 
lodges,  and  having  the  execution  seen  and 
attested  by  such  an  officer,  would  be  a  valu- 
able guard  against  fraud  and  forgery,  which 
was  not  provided  for  without  some  inten- 
tion. In  our  opinion,  Traver  never  surren- 
dered this  certificate,  and  never  attempted 
to  surrender  It,  within  either  the  letter  or 
the  spirit  of  its  conditions,  and  the  right  of 
Mrs.  Richardson  remains  as  originally  pro- 
vided for."  This  case  would  probably  be 
considered  conclusive  by  counsel  but  tor 
some  other  and  later  cases.  In  Assodatlim  v. 
Priest,  46  Mich.  431,  9  N.  W.  481,  the  dispo- 
sition of  a  fund  was  sustained,  but  the  court 
expressly  said:  "We  are  unable  to  find  any- 
thing in  the  act  under  which  the  complain- 
ant company  was  organized,  or  in  the  rules 
appearing  In  the  record,  which  would  take 
away  from  John  Priest  the  right  and  power 
ot  disposing  of  this  fund  by  last  will  and 
testament  in  the  ordinary  manner."     This 


case  contains  an  Intimation  that  "rvry  dear 
and  binding  provisions  must  be  shown,  to 
deprive  a  person  of  the  right  given  him 
by  the  laws  of  the  land  to  dispose  of  such 
a  fund  by  last  will."  This,  however,  was. 
at  most,  a  dictum,  and  the  later  case  of 
Supreme  Lodge  v.  Nairn,  supra,  negatives 
any  inference  against  the  general  rule  to  be 
drawn  from  it.  In  Orand  Lodge  v.  ObiUI 
(Mich.)  88  N.  W.  1,  the  certificate  was  lost, 
and  the  court  held  that  in  such  a  case  a 
statement  and  proof  of  such  fact  with  an 
application  for  a  change  of  beneficiary  made 
to  the  order  during  the  lifetime  of  the  mem- 
ber, should  have  been  treated  as  sufficient; 
and  after  the  member's  death,  upon  lnt«'- 
pleader,  the  court  sustained  the  claim  of  the 
beneficiary  designated  by  will  that  there 
was  a  substantial  performance  during  the 
life  of  th«  member.  The  case  of  Grand 
Lodge  V.  Noll,  90  Mich.  87,  61  N.  W.  2BS,  IS 
L.  R.  A.  850,  goes  a  step  further,  and  holds 
that  where,  by  reason  of  the  fact  that  the 
certificate  is  lost  or  mislaid,  it  is  beyond  the 
power  of  the  member  to  comply  with  the  pro- 
visions of  section  17  of  the  constitution,  al- 
though he  has  made  no  attempt  to  procure  a 
new  certificate  during  his  life,  the  provisions 
of  a  will  designating  a  new  benefldary 
should  be  enforced.  Again,  the  case  of 
Orand  Lodge  v.  Kohler,  106  Mich.  121,  63  N. 
W.  887,  sustained  a  Will  where  the  original 
beneficiary  had  the  certificate  In  her  custody 
and  refused  to  deUver  It;  she  having  bem 
divorced  from  the  member  after  receiving  It. 
In  this  case  an  application  to  the  lodge  by 
the  member  for  a  new  certificate  had  beea 
refused  befora  he  made  the  wlU. 

My  Brethren  are  of  the  opinion  that  the 
Case  of  Nairn  should  not  be  treated  as  over- 
ruled by  these  cases,  which  they  consider 
exceptional,  because  of  the  inability  of  the 
member  to  comply  with  the  terms  of  this 
contract.  The  case  before  na  Is  not  within 
the  exception,  as  the  certificate  was  found 
after  his  death,  and,  while  the  will  was 
made  only  96  hours  after  the  decease  of  the 
original  benefldary,  he  lived  8  months  after 
her  death.  It  cannot  be  said,  therefore^  that 
such  performance  was  impossible,  as  in  the 
cases  cited.  Having  reached  the  condusloa 
that  the  benefldary  was  not  changed  by  the 
will,  It  follows  that  It  must  go  to  the  mem- 
ber's heir,  Herbert  J.  Lount.  under  section 
16  of  article  5  of  the  constltntion  and  by- 
laws of  the  order,  which  provides  that  If  all 
the  benefldartes  shall  die  during  the  lifetime 
of  a  member,  the  b«iefit  shall  be  paid  to  his 
heirs  at  law,  and,  if  there  be  none  such,  then 
the  benefit  shall  revert  to  the  beneficiary 
fund  of  the  grand  lodge.  The  decree  of  the 
drcuit  court  is  reversed,  and  a  decree  will 
be  entered  In  conformity  to  this  opinion, 
with  costs  of  both  courts  against  the  defend- 
ants and  appellees.  The  other  Justices  con- 
curred. 
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STATE  SAV.  BANK  OF  IONIA  ▼.  MONT- 
GOMERY. 
(Saprcme  Oontt  of  Michigan.    April  25,  1901.) 
BILLS  AND  NOTBS— PRINCIPAL  AND  AGENT— 
BANK    CASHIBRr-NOTICB  —  ADVERSE     IN- 
STRUCTIONS—UaRBPRBSBNTATIONS  —  IN- 
JURY. 

1.  Defendant  aicned  notes  payable  to  a  bank 
for  the  acc(KnmoAtion  of  the  cashier,  and  aft- 
er maturity  was  told  that  they  were  not  paid, 
vrhereupon  he  executed  other  notes  for  similar 
amounts,  intended  by  him  as  renewals  of  the 
prior  notes.  Held,  in  an  action  by  the  bank  on 
the  last  notes  glren,  that  the  bank  was  not 
charp;eable  with  representationa  made  by  the 
cashier,  as  he  was  acting  in  his  own  interests, 
and  adversely  to  those  of  the  bank. 

2.  Defendant  signed  two  accommodation 
notes  for  the  benefit  of  a  bank  cashier,  the 
notes  to  be  discounted  by  the  bank.  After  ma- 
turity he  was  told  by  the  cashier  that  one  of 
the  notes  was  paid,  whereupon  he  executed  a 
note  intended  as  a  renewal  of  die  unpaid  note. 
Defendant  testified  that  he  had  intended  de- 
manding security  of  the  caritier,  but  did  not  do 
so  because  of  his  representation  that  the  one 
note  was  paid;  bnt  It  appeared  that  the  cashier 
was  then  insolvent,  and  ;eonld  not  hare  given 
security  if  required.  The  last  note  given  was 
subsequently  returned  to  defendant  Held,  in 
an  action  on  the  first  notes,  that,  even  if  the 
bank  could  be  charged  with  such  representa- 
tion, defendant  had  failed  to  show  that  h« 
was  injured  thereby. 

Error  to  clrcalt  court,  Ionia  county;  Frank 
D.  M.  Davis,  Judge. 

Action  by  the  State  Savings  Bank  of 
louia  against  Alexander  T.  Montgomery. 
From  a  judgment  In  plaintltTs  favor,  de- 
fendant brings  error.    Affirmed. 

John  Nlchol  and  B.  A  Hawley,  for  appe- 
lant   George  E.  M.  A.  Nichols,  for  appellee. 

MOORE,  J.  The  plaintiff  sued  defendant 
to  recover  the  amount  due  on  two  notes 
reading  as  follows: 

'-$1,500.00.  Ionia,  Mich..  Nov.  20th,  1897. 
Ninety  days  after  date  I  promise  to  pay  to 
the  order  of  State  Savings  Bank  of  Ionia, 
Michigan,  fifteen  hundred  and  oo/ioo  dollars, 
at  the  SUte  Savings  Bank  of  Ionia,  Michi- 
gan. With  7  per  cent  Interest  after  date. 
Value  received.    A  T.  Montgomery." 

"$1,000.00.  Ionia.  Mich.,  Nov.  20,  1897. 
Ninety  days  after  date  I  promise  to  pay  to 
the  order  of  State  Savings  Bank  of  Ionia, 
Michigan,  one  thousand  and  ••/loo  dollars, 
at  the  State  Savinge  Bank  of  Ionia,  Michi- 
gan, with  7  per  cent  interest  after  date. 
Value  received.    F.  A  Sessions." 

On  the  back  of  the  last  note  is  written, 
"A.  T.  Montgomery."  The  circuit  Jud^e  di- 
rected a  verdict  In  favor  of  the  plaintiff. 
The  defendant  has  brouglit  the  case  here  by 
writ  of  error,  asserting  the  case  should  have 
been  submitted  to  a  jury. 

The  predecessor  of  the  plaintiff  bank  was 
the  First  National  Bank  of  Ionia.  Mr.  Ses- 
sions was  a  cashier  of  this  bank  from  1880 
until  the  plaintiff  bank  became  Its  succes- 
sor, when  he  became  the  cashier  of  the 
plaintiff  bank,  and  continued  to  be  so  until 
the  last  of  March  or  the  first  of  April, 


f  at  which  time  It  was  learned  that  he  was 
lu  debt  to  the  bank  In  a  large  amount  and 
was  Insolvent  The  notes  sued  upon  were 
given  for  the  benefit  of  Bir.  Sessions.  Mr. 
Montgomery  was  an  accommodation  maker 
of  one  note,  and  an  accommodation  Indorser 
of  the  other.  When  be  attached  his  name 
to  these  notes,  he  knew  they  were  to  be  dis- 
counted by  the  plaintiff  bank.  The  bonk 
had  a  discount  committee,  whose  duty  It 
was  to  pass  upon  original  loans;  and  an 
examining  committee,  whose  duty  It  was  to 
look  after  the  paper  talcen  by  the  bank. 
The  members  of  both  of  these  committees 
testified  they  had  no  knowledge  the  first 
note  was  made  for  the  accommodation  of 
Mr.  Sessions,  but  supposed  It  a  note  given 
by  Mr.  Montgomery  in  the  due  course  of 
business.  The  discount  committee  knew  the 
$1,000  note  was  indorsed  by  defendant  as 
accommodation  Indorser,  but  the  members 
of  the  committee  ail  deny  they  knew  there 
was  any  defect  in  the  paper.  The  record 
shows  defendant  was  a  customer  of  the. 
bank,  and  had  been  for  some  time.  The 
discount  committee  bad  fixed  his  line  of 
credit  at  from  $3,600  to  $4,000.  Outside  of 
the  two  notes  In  question,  the  defmdant 
was  a  borrower  In  small  amoimts,  for  which 
he  put  collateral  securitlea  in  the  hands  of 
the  cashier.  It  is  the  claim  of  the  bank  of- 
ficers that  they  supposed  all  his  notes  were 
secured  by  these  collaterals,  and  that  wh»7 
the  examining  committee  questioned  Mr. 
Sessions  why  the  paper  was  not  paid  when 
It  was  due  they  were  assured  by  him  that 
defendant  was  shipping  horses  at'  the  time, 
and  needed  the  money  In  his  business,  but 
the  paper  was  secured  by  collaterals.  When 
the  pleadings  In  the  case  were  first  put  In. 
the  defendant  gave  notice  that  he  would 
show  he  received  no  consideration  for  the 
notes,  bnt  they  were  made  for  the  benefit 
of  Mr.  Sessions;  that  on  the  15th  of  March, 
1898,  be  intended  to  require  of  Mr.  Sessions, 
who  was  then  solvent.  Indemnity  against 
loss  on  the  notes,  but  was  Informed  by  him 
that  the  $1,500  note  had  been  paid,  and,  re- 
lying upon  this  statement  he  renewed  the 
$1,000  note;  that  he  would  not  have  done 
so  if  he  bad  not  believed  the  statement  to 
be  true.  It  was  the  claim  of  defendant  that 
the  notes  in  controversy  wei%  given  by  him 
he  supposing  they  were  renewals  of  notes 
which  had  been  given  before,  the  proceeds 
of  which  were  used  by  Sessions.  Upon  the 
trial  of  the  case  some  of  the  books  of  the 
bank  were  Introduced  in  evidence,  and  it  Is 
claimed  by  defendant  they  showed  that 
when  the  two  notes  In  controversy  were 
made  the  two  notes  of  like  amount  for 
which  Mr.  Sessions  said  the  notes  in  contro- 
versy were  given  as  renewals,  bad  In  fact 
been  paid.  The  defendant  obtained  leave  to 
amend  his  plea  according  to  his  understand- 
ing of  the  facts.  It  Is  the  claim  of  the  bank 
that,  though  the  books  show  Mr.  Sessions 
gave  a  check  for  the  amount  of  the  notes. 
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and  the  notes  were  charged  to  him  upon  the 
books  of  the  company,  they  woe  not  in 
fact  paid.  It  Is  also  the  claim  that,  wheth- 
er this  was  so  or  not,  as  the  cashier  of  the 
bank  was  acting  in  bis  own  Interest  when 
the  notes  were  discounted,  his  knowledge  of 
his  fraud  in  procuring  the  paper  la  not  to 
be  Imputed  to  the  bank,  and  that,  as  the 
bank  discounted  the  paper  without  any 
knowledge  by  any  other  officer  of  the  bonk 
of  any  fraud  in  its  procurement,  the  bank 
was  entitled  to  recover  the  full  amount  of 
the  notes.  In  directing  a  verdict  for  the 
plalntltr,  the  drcoit  Judge  expressed  him- 
self in  part  as  follows:  "My  view  of  the 
law  Is,  the  right  to  borrow  funds  from  the 
bank  on  accommodation  paper  was  not  with- 
in the  scope  of  Mr.  Sessions'  authority  as 
the  cashier,  under  the  law.  It  appears  from 
the  evidence  that  Montgomery  knew  of  the 
character  of  the  paper  that  was  given,  and 
Its  purpose,  and  that  it  was  to  be  used  for 
the  private  benefit  of  Mr.  Sessions,  made 
payable  to  the  bank,  and  In  law  was  pre- 
sumed to  know  that  Mr.  Sessions  bad  no  an- 
thority  to  loan  the  money  In  this  way  without 
authority  derived  expressly  from  the  board 
of  directors.  It  was  a  transaction  that,  to 
bind  the  bank,  in  my  judgment  required 
specific  authorl^  on  the  part  of  the  directo- 
rate; and,  when  dealing  with  the  cashier 
under  the  circumstances  shown  here,  must, 
before  he  can  secure  the  benefit  of  his  de- 
fense Interposed  here,  show  that  such  au- 
thority was  conferred;  otherwise.  It  wlU 
be  held  not  to  be  done  with  authority.  The 
cashier.  In  law,  has  no  legal  right  to  make 
notes  running  to  the  bank  to  pay  private 
debts.  A  private  maker  or  indorser  lending 
his  name  for  such  a  purpose  is  participating 
in  the  act  of  the  cashier,  and,  unless  the 
same  was  by  authority  and  knowledge  of 
the  directorate,  was  ratified.  In  this  case 
no  such  sufficient  knowledge  exists,  and  no 
such  authority  to  bind  the  bank;  hence  his 
defense  is  not  a  sufficient  one.  The  direct- 
orate are  in  law  bound  to  protect  the  funds 
of  the  bank,  not  for  their  own  benefit,  but 
for  the  benefit  of  those  doing  business  with 
them  in  the  regular  way;  and  they  are  not 
in  law  bound  to  Inquire  into  every  transac- 
tion to  see  that  no  fraud  is  committed  upon 
parties  who  haVe  assisted  the  cashier  in  di- 
verting funds  from  their  proper  place  to  bis 
own  credit  It  must  be  supposed  that  the 
party  Intended  to  be  what  he  appeared  on 
the  paper,  without  it  was  brought  to  their 
knowledge,  and,  knowing  it,  they  permitted 
the  cashier  to  handle  it  as  he  saw  fit  It 
is  to  be  regretted  in  this  case  that  Mont- 
gomery must  lose  through  the  fraud  and 
wrong  of  the  cashier,  and  innocently  on  Iiis 
own  part;  but,  if  he  lends  bis  name  in  prej- 
udice of  the  rights  and  Interests  of  the  bank, 
although  ever  so  iimocently,  and  as  a  result, 
without  knowledge  on  the  part  of  the  direct- 
orate, a  wrong  was  done  to  blm  by  the  par- 
ty for  the  benefit  of  whom  be  lent  bis  name. 


he  cannot  now  complain.  It  must  be  con- 
sidered he  lent  his  name  to  t>e  used  on  the 
paper  of  the  bank  In  a  transaction  in  which 
the  cashier  had  no  right  to  act  without  au- 
thority, and  where  he  was  acting  for  him- 
self; and  this  put  him  upon  his  Inquiry  if 
he  desired  to  hold  the  bonk  for  any  wrong 
or  fraud  he  claims  had  been  perpetrated 
by  the  cashier,  for,  without  express  notice 
or  authority  from  the  directorate,  Mr.  Ses- 
sions could  not  release  him.  It  is  a  rule  of 
law  that  persons  dealing  with  an  agent, 
knowing  that  he  acts  by  delegated  authori- 
ty, must,  at  theh:  peril,  see  in  each  case  that 
the  facts  upon  which  they  rely  come  within 
the  power  delegated.  Upon  the  other  ques- 
tion, I  think  the  evidence  does  not  clearly 
show  such  a  change  of  position  on  the  part 
of  Montgomery  as  to  make  the  defense  in 
this  case  available."  It  Is  the  claim  of  de- 
fendant, through  his  counsel,  that  there  is 
reversible  error:  "First  Because  the  notes 
in  question  were  procured  by  means  of  the 
false  representations  of  sold  Sessions,  relied 
on  by  the  defendant;  and  that  Sessions,  as 
plalutitTs  cashier,  having  acted  for  the 
plalutlCC  in  accepting  said  notes  on  the  part 
of  the  bank,  the  plalntift  became  and  was 
cliargeable  with  Sessions'  knowledge  of  the 
fraud  used  by  him  in  procuring  such  notes 
to  be  signed  by  defendant.  Second.  Be- 
cause the  plaintiff  had  notice  or  knowledge 
of  the  accommodbtion  character  of  said 
notes,  so  far  as  defendant's  connection 
therewith  is  concerned,  and  was  chargeable 
with  the  knowledge  possessed  in  that  regard 
by  Its  cashier,  Mr.  Sessions,  who  acted  on 
the  part  of  the  bank  in  accepting  such  notes, 
and  was  bound  by  Mr.  Sessions'  statement 
made  by  him  to  the  defendant  on  March 
15, 1888,  that  the  fifteen  hundred  dollar  note 
had  been  paid;  particularly,  if  the  Jury 
found  such  statement  was  made,  and  the 
defendant  was  misled  by  it  to  his  injury." 
It  is  very  clear  from  the  record  that  unless 
the  knowledge  Mr.  Sessions  possessed  is  to 
be  imputed  to  the  bank,  the  latter  had  no 
knowledge  of  any  want  of  consideration  for 
the  notes.  If  the  knowledge  of  the  cashier 
is  to  be  Imputed  to  the  bank,  then  It  bad 
full  knowledge  that  Mr.  Montgomery  re- 
ceived nothing  for  the  notes.  It  Is  said  by 
the  defendant  that  the  casbler  is  the  execu- 
tive officer  of  the  bank,  and  Is  held  out  as 
Its  general  agent  In  the  negotiation  and  dis- 
posal of  the  notes,  securities,  and  other 
funds  of  the  bank;  that  it  is  bis  duty  to 
receive  payment  of  the  notes  held  by  the 
bank,  and  to  give  information  as  to  whether 
a  note  had  been  paid  or  not;  that  what  was 
done  in  relation  to  the  notes  in  controversy 
by  the  cashier  was  done  for  the  bank,  and 
that  his  knowledge  was  the  knowledge  of 
the  bank,— citing  Merchants'  Bank  v.  State 
Bank,  10  WaU.  6M,  19  L.  Ed.  1008;  Kimball 
V.  Cleveland,  4  Mich.  606;  Oakland  Ca  Sav. 
Bank  v.  State  Bank  of  Carson  City,  113 
Mich.  284,  71  N.  W.  463;   Bank  t.  Haskell. 
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51  N.  H.  116.  Counsel  say,  "It  is  well  set- 
tled that  if  an  officer  of  a  banit  acts  alone 
In  discounting  a  note,  and  In  placing  the 
proceeds  to  his  own  credit,  the  banic  will  be 
bound  by  his  knowledge  of  the  drcum- 
stances  under  which  he  obtained  It  from 
the  maker;"  citing  Shaw  t.  Clark,  49  Mich. 
384,  13  N.  W.  786;  Bank  ▼.  Lewis,  22  Pick. 
24,  and  many  other  cases.  An  examination 
of  the  authorities  shows  a  want  of  harmony 
in  relation  to  how  far  the  knowledge  of  an 
olBcer  of  the  bank  Is  to  be  regarded  as  the 
knowledge  of  the  bank.  We  think,  however, 
the  great  weight  of  authority  Is  as  follows 
(Innerarlty  t.  Bank,  130  Mass.  882,  1  N.  B. 
282):  "While  the  knowledge  of  an  agent  Is 
ordinarily  to  be  Imputed  to  the  principal.  It 
would  appear  now  to  be  well  established 
tbat  there  is  an  exception  to  the  construc- 
tion or  imputation  of  notice  from  the  agent 
to  the  principal  In  case  of  such  conduct  by 
the  agent  as  raises  a  clear  presumption  tbat 
he  would  not  communicate  the  fact  in  con- 
trorersy,  as  where  the  communication  of 
such  a  fact  would  necessarily  prevent  the 
consummation  of  a  fraudulent  scheme  which 
the  agent  was  engaged  In  perpetrating.  Ken- 
Bedy  V.  Green.  3  Mylne  &  K.  699;  Cave 
▼.  Cave,  15  Ch.  Div.  639;  In  re  European 
Bank,  6  Ch.  App.  858;  In  re  Marseilles  Exten- 
sion Ry.  Co.,  7  Ch.  App.  161;  Bank  v.  Harris, 
118  Mass.  147;  Lorlng  v.  Brodle,  134  Mass. 
453.  *  *  *  A  bank  or  other  corporation 
can  act  only  through  agents,  and  It  Is  gener- 
ally true  that,  if  a  director  who  has  knowl- 
edge of  the  fraud  or  illegality  of  the  trans- 
action acts  for  the  bank,— as  in  discounting 
a  note,— his  act  is  that  of  the  bank,  and  it 
is  affected  by  his  knowledge.  Bonk  v.  Cush- 
nian,  121  Mass.  490.  Bnt  this  principle  can 
have  no  application  where  the  director  of 
the  bank  Is  the  party  himself  contracting 
with  it  In  such  case  the  position  he  as- 
sumes conflicts  entirely  with  the  Idea  that 
he  represents  the  Interests  of  the  bank.  To 
hold  otherwise  might  sanction  gross  frauds 
by  imputing  to  the  bank  a  Itnowledge  those 
properly  representing  it  could  not  have  pos- 
sessed. Whether  Burgess  acted  or  not  at 
the  meeting  of  the  directors  In  the  matter 
of  the  loan,  he  could  not  lawfully  have  done 
so  as  the  representative  of  the  bank.  His 
individual  Interest  was  distinctly  antagonis- 
tic; and  the  question  before  the  board  re- 
lated to  Its  approval  of  a  provisional  trans- 
action between  himself  and  the  president  of 
the  bank.  In  which  he  was  the  proposed  bor- 
rower, and  the  bank  was  to  be  the  lender. 
A  director  offering  a  note  of  which  he  is  the 
owner  for  discount,  or  proposing  for  a  loan 
of  money  on  collateral  security  alleged  t6 
be  his  own  property,  stands  as  a  stranger  to 
It  That  a  Joint-stock  bank,'  says,  in  sub- 
stance. Sir  W.  M.  James,  'should  have  Im- 
puted to  It  the  Icnowledge  which  the  direct- 
or has  of  his  own  private  affairs,  Is  n  most 
unreasonable  proposition.'  In  re  Marseilles 
Extension  Ry.  Co.  7  Ch.  App.  170.  The  re- 
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latlon  which  a  director,  who  Is  himself  act- 
lug  for  another  In  a  negotiation  with  a  banit, 
occupies  towards  It,  was  considered  In 
Washington  Bank  v.  Lewis,  22  Pick.  24, 
where  It  was  argued  that,  although  be  was 
not  the  agent  of  the  bank,  yet  bis  knowledge 
of  facts  showing  the  note  to  be  invalid  was 
tbat  of  the  bank.  'Whatever  a  director  or 
other  agent  of  a  bank.'  says  the  court,  'may 
do  within  the  scope  of  his  authority,  would 
bind  the  bank  so  as  to  make  them  responsi- 
ble to  the  person  dealt  with.  But,  in  the 
present  case,  Thompson  was  the  party  ap- 
plying for  the  discount,  and  was  not  acting 
as  director,  nor  could  he  with  any  proprie- 
ty so  act  He  was  the  party  with  whom  the 
bank  contracted  in  discounting  the  note, 
and  to  whom  the  money  was  paid.'  The 
proposition  that  a  director  of  a  corporation 
acting  avowedly  for  himself,  or  on  behalf 
of  another  with  whom  he  Is  Interested  in 
any  transaction,  cannot  be  treated  as  the 
agent  of  the  corporation  therein.  Is  well 
sustained  by  authority.  Stratton  v.  Allen, 
16  N.  J.  Eq.  229;  Barnes  v.  Qaslight  Co..  27 
K.  J.  Eq.  S3;  Bank  v.  Christopher,  40  N.  J. 
Law,  435;  Winchester  v.  Railroad  Ca,  4 
Md.  231;  Wickersham  v.  Zinc  Co.,  18  Kan. 
41;  Bank  v.  Neass,  6  Denio,  329,  337;  Bank 
V.  Harrison  (C.  G.)  10  Ifed.  243;  Stevenaon 
V.  Bay  City,  26  Mich.  44;  In  re  MarselUes 
Elxtension  Ry.  Co.,  nbi  supra;  In  re  Euro- 
pean Bank,  ubi  supra.  In  some  of  these 
cases  weight  appears  to  be  given  to  the  fact 
that  the  director  was  not  actually  present 
at  the  meeting  when  the  transaction  was 
concluded;  but  this  cannot  be  of  impor- 
tance. If  It  were  shown  that  Burgess  urged 
the  loan  upon  the  board  of  directors,  and 
actually  voted  In  favor  of  it.  bis  associates 
not  seeing  fit  to  intervene  or  object  to  this 
conduct  he  would  still  have  acted  upon  his 
own  behalf  and  of  those  whose  interests  and 
efforts  were  of  necessity  adverse  to  those  of 
the  corporation.  To  assume  that  under  such 
circumstances  the  facts  he  knew  were  com- 
municated to  the  directors,  and  that  be  laid 
before  them  the  fraud  he  was  committing 
In  wrongfully  pledging  property,  would  be 
a  presumption  too  violent  for  belief,  and 
would  do  gn'eat  injustice  to  the  remaining 
directors  and  the  Interests  they  represent- 
ed." See,  also.  Craft  v.  Railroad  Co.,  160 
Mass.,  at  page  206,  22  N.  E.  917;  Corcoran  v. 
Cattle  Co.,  151  Mass.  74,  23  N.  E.  727;  Bank 
V.  Thompson,  124  Mass.  506;  Bank  v.  Bab- 
bidge,  160  Mass.  563,  36  N.  E.  402;  Hummel 
V.  Bank  (Iowa)  87  N.  W.  964;  Bank  v.  Feen- 
ey  (S.  D.)  70  N.  W.  874;  Bank  v.  Glfford,  47 
Iowa,  576;  Bank  v.  Briggs'  Assignees  (Vt) 
41  Atl.  580;  Richardson  v.  Watson  (La.)  28 
South.  422;  Frenkel  T.  Hudson,  82  Ala.  168, 
2  South.  758;  Bank  v.  Payne,  25  Conn.  444: 
Mayor,  etc.  v.  Bank,  111  N.  Y.  446.  18  N.  E. 
618;  Barnes  v.  Gaslight  0>.,  27  N.  J.  Eq.  83; 
Bank  v.  Burgwyn,  110  N.  C.  267,  14  S.  B.  623; 
Bank  v.  Lovltt,  114  Mo.  819.  21  S.  W.  825; 
Gallery  v.  Bank,  41  Mich.  169,  2  N.  W.  193; 
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Wlckeraham  t.  Zinc  Co.,  18  Kan.  481;  Bank 
T.  OhilBtopher,  40  N.  J.  Law,  485. 

The  question,  then,  becomes  pertinent,  Is 
this  the  rule  of  law  applicable  to  this  case? 
The  defendant  knew  whai  he  gave  these 
notes  that  he  was  not  to  receive  the  proceeds, 
and  that.  If  used  at  the  bank,  they  would 
be  used  for  the  benefit  of  the  cashier.  He 
also  knew  that  in  <}lsc«>antlng  them  he  would 
act  In  his  own  Interest  Suppose  It  be  con- 
ceded the  cashier  obtained  the  notes  by  rep- 
resenting the  prior  notes  had  been  paid. 
This  undoubtedly  would  Invalidate  the  notes 
when  they  were  yet  In  the  bands  of  the  cash- 
ier, but  It  cannot  be  presumed  that  when  he 
discounted  the  notes  be  told  the  officers  of 
the  bank  of  those  facts  which  would  Invali- 
date the  notes.  We  think  this  would  be  a 
presumption  contrary  to  all  human  experi- 
ence. The  record  discloses  the  cashier  was 
not  authorized  to  discount  paper  generally, 
and  that,  before  this  paper  was  presented 
the  discount  committee  had  passed  upon  the 
question  of  extending  credit  to  defendant, 
jnd  had  decided  the  extent  to  which  credit 
should  be  extended.  There  is  nothing  in  the 
record  to  show  knowledge  on  the  part  of  the 
bank  of  any  fraud  In  procuring  the  paper  ex- 
cept the  knowledge  of  the  cashier,  and  that 
knowledge  is  not  imputable  to  the  bank,  be- 
cause be  represented  himself  only  when  the 
paper  was  discounted. 

It  Is  urged  that  upon  March  15,  1898,  the 
defendant  was  assured  by  the  cashier  that 
the  $1,500  note  had  been  paid,  and  that  he 
was  requested  to  renew  the  $1,000  note, 
with  which  request  he  compiled,  and  that  at 
this  titoe  he  intended  to  obtain  security 
against  any  loss  upon  both  of  said  notes,  but 
because  of  said  statement  he  was  lulled  Into 
security.  This  claim  was  denied  by  the  cash- 
ier. Defendant's  contention  is  that  the  bank 
was  bound  by  the  statements  made  by  its 
cashier,  and,  if  the  defendant  was  misled  by 
such  statement  to  his  injury,  the  bank  la 
now  estopped  from  claiming  to  the  contrary, 
and  cannot  recover  on  either  of  the  notes  In 
question;  citing  Oakland  Co.  Sav.  Bank  v. 
Bank  of  Carson  City,  113  Mich.  284,  71  N. 
W.  453;  Bank  ▼.  Haskell,  51  N.  H.  116; 
Grant  v.  Cropsey,  8  Neb.  206;  Bank  v.  Bod- 
dicker,  76  N.  W.  632;  Bank  v.  Peltz  (Pa. 
Sup.)  40  Atl.  470;  1  Daniel.  Neg.  Inst  §  S92. 
If  it  be  conceded  these  authorities  bear  out 
the  proposition  of  counsel,  it  is  difficult  to 
see  how,  under  the  circumstances  of  this 
ca^e,  it  would  help  the  defendant  The  cash- 
ier attempted  to  negotiate  the  $1,000  note  in 
Detroit.  He  failed  to  do  bo,  and  It  was  re- 
turned to  the  defendant  It  does  not  appear 
that  defendant  relinquished  any  security  he 
had  because  of  this  statement  On  the  con- 
trary, it  is  shown  that  when  the  $1,000  note 
was  retumedv  the  cashier,  without  the 
knowledge  of  the  bank,  returned  to  the  de- 
fendant all  of  the  collateral  he  had  In  the 
bank.  Neither  does  it  appear  that  on  March 
15, 1808,  Mr.  Sessions  could  hare  secured  the 


defendant  against  loss  if  he  bad  desir?d  to 
do  so.  Indeed,  at  this  time  nearly  all  the 
property  of  Mr.  Sessions  bad  been  hypothe- 
cated, or  In  one  way  or  another  transferred, 
by  him.  His  debts  at  this  time  were  nearly. 
If  not  quite,  $40,000,  while  his  assets  were 
meirely  nominal.  He  teetifled  that  if  Mr. 
Montgomery  had  demanded  security,  he- 
could  not  have  given  it  It  does  not  appear 
that  this  testimony  was  untrue.  None  of 
the  authorities  go  so  far  as  to  hold  the  bank 
would  be  bound  by  the  statement  of  Mr.  Ses- 
sions that  the  note  had  been  paid  when  in 
fact  It  had  not  been  paid,  unless  the  defend- 
ant in  reliance  up<»  said  statement  had 
done  some  act,  or  failed  to  do  some  act 
which  resulted  In  Injury  to  talm.  This  he 
has  failed  to  show.  The  Judgment  Is  af- 
firmed.   The  other  Justices  concurred. 


MORBLAND  T.  MILLKN  et  aL 
(Supreme  Court  of  Michigan.    April  25,  IdOl.) 

STATUTES-PARTIAL  INVALIDITY— MUNICIPAL 
OFFICERS  —  PROVISIONAL  APPOINTMKNTS  — 
VACANCY— APPOINTMENT  BY  MAYOR. 

1.  Act  1901,  establishing  a  department  of 
public  works  for  Detroit,  creates  the  office  of 
Euperintendent  of  public  works,  requires  the 
governor  to  make  a  provisional  appointment  to 
such  office, — ^the  appointee  to  bold  until  Janu- 
ary 1002,  when  his  successor  shall  b«  appoint- 
ed by  the  major,— and  provides  that  when 
sach  snperintendent  shall  have  qualified,  the 
existing  board  of  public  works  shall  surrender 
the  oSlce  and  all  the  books  belonging  thereto. 
Held,  tbst  as  the  legislature  ezceedeid  its  author- 
ity in  providing  for  such  provisional  appoint- 
ment,  there   being   no  exigency   therefor,   the 

gro visional  appointment  was  unnecessary,  and 
ence  the  governor's  appointee  was  not  entitled 
to  mandamus  to  compel  the  delivery  of  such  of- 
fice to  him. 

2.  A  city  controller,  by  accepting  a  bond  from 
a  superintendent  of  public  works  appointed  for 
Detroit  by  the  governor  under  Act  1901.  estab- 
lishing a  department  of  public  works,  did  not 
ratify  such  act  and  appointment,  as  it  was  not 
withm  bis  power  so  to  do. 

3.  Act  1901  creates  the  office  of  superintend- 
ent of  public  works  for  Detroit,  requires  the 
governor  to  make  a  provisional  appointment, — 
bis  appointee  to  hold  until  January,  1902,  when 
his  successor  shall  be  appointed  by  the  mayor. 
— and  directs  the  mayor  to  fill  the  vacancy,  if 
any  occurs,  for  the  unexpired  period  of  the  pro- 
visional term.  Held,  Oiat  the  invalidity  of 
such  provision  as  to  the  provisional  appoint- 
ment did  not  invalidate  the  whole  act  and 
hence,  an  appointment  by  the  governor  being 
void,  a  vacancy  existed,  which  might  be  filled 
at  once  by  the  mayor. 

Grant  and  Moore,  JJ.,  dissenting. 

Certiorari  to  circuit  court  Wayne  county; 
William  L.  Carpenter,  Robert  E.  Frazer. 
George  S.  Hosmer,  Joseph  W.  Donovan. 
Morse  Rohnert  and  Flavlus  L.  Brooke. 
Judges. 

Mandamus,  on  relation  of  De  Witt  H.  More- 
land,  against  James  W.  MiUen  and  others,  as 
members  of  the  board  of  public  works.  *» 
compel  them  to  surrender  the  offices,  books, 
etc.,  of  such  board.    The  writ  being  denied 
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by  the  drcnlt  cout,  relator  brings  certiorari. 
"Writ  denied. 

Fred  A.  Baker  (Otto  Klrchner  and  John 
J.  Speed,  of  counsel),  for  appellant  Eklwin 
F.  Conely  and  Orla  B.  Taylor  (Charles  Flow- 
ers, of  counsel),  for  respondents.  Timothy 
S.  Tarsney,  Oorp.  Counsel,  for  city  of  De- 
troit 

HOOKER,  J.  For  many  years  a  board  of 
public  works  has  existed  under  provisions  of 
law  in  the  city  of  Detroit  with  certain  pre- 
scribed datles.  Previous  to  the  legislation 
giving  rise  to  this  litigation,  the  respondents 
constituted  such  board,  and  continue  to  per- 
form the  functions  of  such  office  to  the  pres- 
ent time.'  At  its  present  (1901)  session  the 
legislature  has  passed  a  law  providing  for  the 
substitution  of  a  single  officer,  called  "Super- 
intendent of  Public  Works,"  In  the  place  of 
the  board  of  three;  and  the  relator,  claiming 
to  have  been  lawfully  appointed  by  the  gov- 
ernor, applies  for  a  mandamus  to  compel  a 
surrender  by  respondents  of  the  offices;  1.  e. 
the  rooms  occupied  by  said  board,  and  all 
books,  records,  papers,  property,  and  money 
In  their  custody  by  virtue  of  their  former  in- 
cumbency as  members  of  said  board.  This 
relief  being  denied  by  the  circuit  court  for 
the  county  of  Wayne,  the  case  Is  before  us 
upon  certiorari,  on  application  of  the  relator. 
The  facts  are  not  in  dispute,  and  the  case 
must  turn  on  the  total  or  partial  validity  or 
invalidity  of  the  act  of  1901  already  mention- 
ed. The  act  is  entitled  "An  act  to  establish 
a  department  of  public  works  in  and  for  the 
dty  of  Detroit  and  to  repeal  all  acts  and 
parts  of  acts,  Inconsistent  therewith."  It  was 
given  immediate  effect  Section  1  provides 
that  there  shall  be  In  the  municipal  govern- 
ment of  Detroit  a  department  to  be  known 
as  "The  Department  of  Public  Works  of  the 
Caty  of  Detroit"  and  the  responsible  head 
shall  be  an  officer  to  be  known  as  "Superin- 
tendent of  Public  Works."  It  also  provides 
what  shall  be  done  by  the  appointee  to  quali- 
fy. Section  2  requires  the  governor  to  make 
a  provisional  appointment  to  said  office  with- 
in five  days  after  the  time  when  the  act  shall 
take  effect;  the  appointee  to  hold  said  office 
until  the  third  Tuesday  in  January,  1902, 
at  which  time  his  successor  shall  be  appoint- 
ed by  the  mayor  for  a  term  of  four  years, 
next  ensuing.  Should  a  vacancy  occur  before 
the  third  Tuesday  In  January,  1902,  the  office 
Is  to  be  filled  by  appointment  by  the  mayor 
for  the  unexpired  period  of  said  provisional 
term;  and  If  after  the  third  Tuesday  In  Jan- 
nary,  1902,  for  the  unexpired  portion  of  the 
full  term  of  four  years.  Section  4  provides 
that,  when  a  superintendent  of  public  works 
shall  have  been  appointed  and  qualified  as 
provided.  It  shall  be  the  duty  of  the  present 
board  of  public  works  to  surrender  the  offi- 
ces occupied  by  it,  and  all  books,  records,  pa- 
pers, property,  and  money  belonging  or  ap- 
pertaining to  said  board,  and  thereafter  the 
same  shall  be  vested  in  the  superintendent 


of  public  works.  Sectloif  5  provides  that  "from, 
and  after  the  appointment  and  Quallflcatlon, 
of  a  superintendent  of  public  works,  under 
this  act  bQ  the  powers,  duties  and  functions 
heretofore  vested  In  and  exercised  by  the- 
board  of  public  works,  excepting  as  herein 
altered  or  modified,  shall  be  vested  In,  and 
exercised  and  performed  by,  the  superintend- 
ent of  public  works,"  and  he  shall  take  the 
place  of  said  board.  In  the  municipal  govern- 
ment of  the  city  of  Detroit  Section  10  pro- 
vides that  "the  board  of  public  works  of  the 
city  of  Detroit  and  the  offices  of  the  mem- 
bers of  said  board  are  abolished  from  and 
after  the  appointment  and  qualification  of 
the  superintendent  of  public  works  provid- 
ed by  this  act" 

It  la  noticeable,  by  reference  to  sections 
5  and  10,  that  the  board  Is  not  abolished,  nor 
is  its  authority  devested,  until  a  superintend- 
ent has  been  appointed  and  has  qualified. - 
Manifestly,  this  should  be  construed  to  mean  > 
legally  appointed  and  qualified,  and  an  un-< 
authorized  appointment  would  not  have  the 
effect  to  abolish  the  board;  and  we  must 
conclude  that  the  legislature  designed  to  per- 
petuate the  board  until  the  superintendent 
should  be  In  a  situation  to  lawfully  assume 
its  functions.  The  power  of  the  legislature 
to  substitute  a  single  officer  for  a  board  ot 
three  members  appears  to  be  conceded,  what- 
ever may  be  thought  of  the  propriety  or  wis- 
dom of  making  such  a  change  In  opposition 
to  the  wishes  of  a  portion  of  the  inhabitants 
of  Detroit  But  It  is  urged  that  the  legisla- 
ture has  neither  the  power  to  ffil  the  office 
by  Its  own  appointment  nor  to  authorize  an 
appointment  except  by  the  locality  itself,  or 
through  Its  local  officers;  and  It  Is  Insisted 
further  that  If  the  legislature  may  make,  or 
provide  for  a  provisional  appointment  by  the- 
governor,  this  is  not  a  provisional  appoint- 
ment 

It  Is  not  apparent  to  us,  from  the  terms  of 
the  law,  or  from  circumstances  of  which  we 
may  take  Judicial  notice,  that  there  was  a 
necessity  for  departing  from  the  rule  which 
gives  to  the  city  the  right  to  select  Its  own. 
officers  for  the  conduct  of  Its  local  affairs; 
but  is  It  clear  that  the  validity  of  the  pro- 
visional appointment  must  depend  upon  our 
opportunity  to  know  and  understand  the  dr- 
cnmstances  which  led  the  legislature  to  de- 
termine that  there  was  an  exigency.  It  has- 
not  taken  us  or  the  public  into  its  confidence, 
by  Incorporating  the  reasons  for  its  action  in 
the  law.  We  do  not  know  why  this  act 
could  not  as  well  have  authorized  appoint- 
ment by  the  local  authorities;  nor  do  we 
know  why  Its  operation  could  not  have  been 
postponed  until  January,  1902.  We  should 
presume  that  the  legislature  did  know  of  rea- 
sons which  were  satisfactory  to  the  mem- 
bers, unless  the  contrary  appears.  I  think  It 
cannot  be  said  that  the  legislature  may  not 
make  or  authorize  a  provisional  appointment 
to  a  local  office.  It  is,  of  course,  sufficient 
for  the  purpose  of  this  case  to  hold  that  the  ■ 
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appointment  provideiJ  for  In  the  act  under 
discussion  exceeded  the  powers  of  the  legis- 
lature, In  which  we  are  agreed. 

It  is  doubtful  If  we  should  say  that  an 
appointment  Is  necessarily  not  provisional  If 
the  period  of  Its  duration  Is  definitely  fixed 
(see  Luehrman  v.  Taxing  DIst.,  70  Tenn.  441), 
or  that  a  law  providing  for  such  an  appoint- 
ment for  a  short  period  Is  not  provisional, 
when  It  distinctly  states  that  it  Is,  and  con- 
tains clear  evidence  of  an  Intention  to  com- 
mit the  subject  of  future  appointment  to  the 
local  authorities,  or  unless  it  can  be  said  to 
appear  from  the  act  Itself,  and  facts  of  which 
we  may  take  Judicial  notice,  that  there  Is 
no  exigency,  or  that  the  provisional  appoint- 
ment extends  beyond  the  exigency.  If  such 
provisional  appointments  may  be  ever  law- 
fully provided  for  or  made,  the  court  should 
be  as  careful  about  overturning  such  legisla- 
tion as  any  other.  It  should  be  done  only 
when,  upon  the  tace  of  the  law,  it  Is  apparent 
that  the  legislature  has  violated  constitution- 
al rights.  Doubts  should  be  resolved  in  fa- 
vor of  the  law.  In  the  Hurlbut  Case,  24 
Mich.  44,  the  court  was  able  to  say  that  the 
exigencies  of  the  situation  did  not  require 
a  deprivation  of  the  right  of  local  selection 
for  eight  years,  especially  as  the  law  did  not 
purport  to  provide  for  a  provisional  appoint- 
ment. But  this  law  expressly  treats  the  ap- 
pointment provided  for  as  provisional,  and 
provides  for  taming  the  entire  control  over 
to  the  locality  within  a  year,  at  furthest,  and 
sooner  if  a  vacancy  shall  sooner  occur  in  the 
office  of  superintendent.  Such  a  law  should 
not  be  held  invalid  for  the  reason  that  the 
exigency  is  not  apparent  to  us,  but  only  when 
we  can  say  that  It  is  apparent  that  there  Is  no 
exigency,  or  that  it  is  not  intended  to  pro- 
vide for  the  exigency,  or  as  a  temporary  ex- 
pedient. In  this  case  this  fact  does  appear. 
Not  only  do  we  discover  no  evidence  of  an  ex- 
igency, but  the  fact  itself  indicates  Its  ab- 
sence, as  it  provides  for  appointment  by  the 
mayor,  in  case  of  a  vacancy,  at  any  time  aft- 
er the  appointment  by  the  governor.  We 
take  the  view  that  there  was  no  exigency, 
and  therefore  that  a  provisional  appointment 
was  not  necessary,  and  the  legislature  ex- 
ceeded its  power  when  it  provided  for  any 
provisional  appointment  whatever. 

Counsel  urge  that  the  act  is,  at  all  events, 
not  absolutely  void,  because  the  city  might 
have  acquiesced  and  accepted  it,  and,  this 
being  so,  the  appointment  would  become 
valid  when  accepted,  and  the  appointment 
made  under  it  would  be  valid  until  attacked, 
when  there  would  be  a  vacancy,  which  the 
mayor  might  at  once  fill,  and  therefore  that 
the  act  may  be,  in  the  main,  sustained.  In- 
cidentally we  may  add  In  this  connection 
that  it  is  claimed  that  the  controller,  by  ac- 
cepting Mr.  Moreiand's  bond,  accepted  or 
ratified  the  act  and  appointment,  as  was 
done  In  the  case  of  Attorney  General  v.  Loth- 


rop.  24  Mich.  235.  I  think  the  controller's 
act  should  not  be  taken  as  a  ratification 
of  this  proceeding,  and  that  It  was  not  with- 
in his  power,  but  there  is  force  in  the  oth- 
er suggestion.  There  would  be  stiU  more  if 
Mr.  Moreland  bad  entered  upon  the  duties 
of  his  office  and  obtained  control  of  his  de- 
partment, thereby  becoming  a  de  facto  offi- 
cer. Conely  v.  Council,  9.3  Mich.  446,  53  N. 
W.  564;  Comp.  Laws,  f  1155. 

It  remains  to  inquire  whether  the  law 
may  stand,  with  the  exception  of  that  por- 
tion authorizing  the  provisional  appointment, 
or  must  fall  as  a  whole.  The  propriety  of 
sustaining  a  portion  of  an  act,  where  it  can 
be  reasonably  done,  is  elementary,  and  we 
need  not  go  further  than  the  opinions  in  the 
Case  of  Hurlbut,  supra,  for  an  enunciation  of 
the  doctrine.  Christlancy,  J.,  page  67;  Coo- 
ley,  J.,  pages  93-110.  In  the  present  case 
we  should  assume  that  the  legislature  sought 
to  Improve  the  method  of  administering  the 
public  works.  It  has  provided  for  radical 
changes.  If  it  be  true  that  these  changes 
could  be  as  well  made  under  a  superintend- 
ent appointed  by  the  mayor  as  under  the 
appointee  of  a  governor,  and  therefore  a 
provisional  appointment  was  unnecessary 
and  should  not  be  sustained.  It  does  not.  In 
my  opinion,  necessarily  follow  that  the  ap- 
pointment of  a  superintendent  by  the  gov- 
ernor, and  not  a  desire  to  Improve  the  de- 
partment, was  the  main  object  In  view.  The 
respect  due  a  co-ordinate  branch  of  the  gov- 
ernment forbids  such  a  conclusion,  in  the 
absence  of  clear  evidence.  Why  should  the 
act  fall,  when  an  appointment  may  soon  be 
made  by  the  mayor,  under  the  very  terms  of 
the  act?  It  cannot  be  said  that  there  would 
be  an  interregnum,  during  which  there 
would  be  no  board,  and  the  department  could 
not  act;  for  the  law  expressly  postpones  the 
abolition  of  the  board  until  the  superintend- 
ent is  appointed  and  qualified.  I  am  satis- 
fied that  the  law  may  be  sustained,  although 
the  appointment  to  flU  the  vacancy  be  de- 
ferred until  the  third  Tuesday  in  January, 
1902.  But  is  It  necessary  that  such  appoint- 
ment be  so  long  deferred?  It  Is  contended 
that,  the  appointment  being  void,  a  vacancy 
exists,  which  may  t>e  filled  at  once,  under  the 
express  terms  of  section  2,  which  provides 
that  "any  vacancy  occurring  in  said  office, 
by  death,  resignation  or  otherwise,  before 
the  third  Tuesday  of  January,  1902,  shall  be 
filled  by  appointment  by  the  mayor.  The 
great  weight  of  authority  sustains  this  claim, 
holding  that  a  newly-created  office  which  is 
not  filled  by  the  tribunal  which  created  it  be- 
comes vacant  on  the  Instant  of  its  creation. 
1  Am.  &  Eng.  Enc.  Law,  431,  citing  State  v. 
Hyde,  121  Ind.  20,  22  N.  E.  644;  Oollins  ▼. 
State,  8  Ind.  344;  Driecoll  v.  Jones  (S.  D.) 
44  N.  W.  726;  People  v.  Mott,  8  Cal.  502; 
Smith  V.  County  Court,  50  Mo.  319;  Rhodes 
V.  Hampton,  101  N.  O.  629,  8  S.  E.  219;  Walsh 
T.  Com..  89  Pa.  4ia,g^^^4Rep.  T71;  Rose 
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T.  Commlsslonen,  60  Me.  243;  State  t.  Ir- 
win, 6  Xev.  Ill;  State  t.  Askew,  48  Ark.  88, 
2  S.  W.  34»;  Gormly  v.  Taylor,  44  Ga.  76; 
People  V.  Osborne,  7  Colo.  606,  4  Pac.  1078; 
State  v.  Johns,  3  Or.  537;  Smith  v.  Half- 
acre,  6  How.  (Miss.)  682;  People  r.  Burcb, 
84  Mich.  415,  47  N.  W.  765.  A  contrary 
view  may  appear  to  have  been  taken  In 
State  r.  Messmore,  14  Wis.  163,  and  onr  own 
case  of  Conely  t.  Council,  93  MJch.  446,  63 
X.  W.  364;  but  the  latter  case  is  not  neces- 
sarily conduslTe  of  the  question.  In  that 
controversy  the  statute  provided  that  a  va- 
cancy in  a  newly-created  office,  if  caused  by 
death  or  resignation,  might  be  filled  by  elect- 
ors. The  first  incumbents  were  appointed 
by  the  council,  and  It  was  claimed  that  such 
appointment  was  Invalid,  for  the  reason  th^t 
the  law  provided  that  the  electors  should 
fill  the  vacancy;  bnt  It  was  held  that,  there 
having  been  no  previous  incumbent,  there 
was,  manifestly,  no  such  vacancy  as  the 
electors  were  authorized  to  flIL  The  lang^uage 
used  onequlvocally  states  the  rule  broadly 
that  there  can  be  no  vacancy  in  an  office  un- 
til there  has  been  an  incumbent  of  that 
office,  but,  construed  in  the  light  of  its  facts, 
the  case  need  not  be  Inconsistent  with  the 
general  rule;  for,  under  the  terms  of  the  act, 
there  could  be  no  vacancy  which  the  electors 
conld  fill  mitll  there  had  been  an  Incumbent 
We  are  of  the  opinion  that  it  should  be  so 
construed,  rather  than  as  Intended  to  lay 
down  the  broad  rule  that  its  language  would 
seem  at  llist  blush  to  Import,  and  therefore 
that  in  the  present  case  an  appointment  may 
be  lawfully  made  at  once  bj  the  mayor. 
The  wnt  should  be  denied. 

MONTGOMERT,  C.  J.,  and  LONG,  J.,  con- 
curred with  HOOKER,  J. 

MOORE,  J.  (dissenting  in  part).  In  1873 
an  act  to  establish  a  board  of  public  works 
In  the  city  of  Detroit  became  a  law.  Under 
the  provisions  of  this  act  the  board  of  public 
works  consisted  of  three  members,  who  were 
appointed  by  the  common  council  upon  the 
nomination  of  the  mayor.  In  February,  1901, 
the  respondents  were  the  members  of  that 
board.  In  the  active  discharge  of  the  duties 
of  their  offices.  February  14,  1901,  the  legis- 
lature passed  a  bill  abolishing  the  board  of 
public  works,  and  creating  the  department  of 
public  works,  the  responsible  bead  of  which 
should  be  known  as  the  "Superintendent  of 
Public  Works."  The  relator  claims  to  be  the 
superintendent  of  public  works,  which  claim 
was  resisted  by  respondents.  A  hearing  was 
had  before  all  six  of  the  circuit  Judges  of 
Wayne  county,  who  were  unanimous  in  the 
opinion  that  the  relator  was  not  entitled  to 
the  writ  of  mandamus  for  which  be  had  ap- 
plied. The  case  Is  brought  here  by  writ  of 
certiorari.  The  proceeding  involves  the  con- 
■titntlonallty  of  the  act  of  February  14,  1001. 
The  material  poitloui  of  this  act,  so  far  as 
relate  to  this  discussion,  read  as  follows: 


"Section  1.  There  shall  be  a  department  in 
the  municipal  government  of  the  city  of  De- 
troit to  be  known  as  'The  Department  of 
Public  Worlcs'  of  the  city  of  Detroit,  and  the 
responsible  bead  of  said  department  shall  be 
an  officer  to  be  Imown  as  'Superintendent  of 
Public  Works.'  The  person  appointed  to  said 
office  shall  qualify  by  taking  and  flUng  with 
the  city  clerk  the  oath  of  office  prescribed  by 
the  constitution  of  this  state,  and  he  shall  al- 
so file  with  said  clerk  a  bond  in  the  penal 
sum  of  ^50,000  with  surety  or  sureties  to  l>e 
approved  by  the  city  controller,  conditioned 
for  the  faithful  performance  of  the  duties  of 
the  office. 

"Sec.  2.  Within  five  days  after  this  act 
takes  effect  a  provisional  appointment  to  said 
office  aball  be  made  by  the  governor  of  this 
state,  and  the  person  so  appointed  shall  hold 
said  office  until  the  third  Tuesday  of  Janu- 
ary, 1902,  when  an  appointment  to  said  of- 
fice shall  be  made  by  the  mayor  of  said  city. 
The  person  so  appointed  by  the  mayor  Bhall 
hold  the  office  for  the  then  ensuing  term  of 
four  years,  and  until  his  successor  Is  appoint- 
ed and  qualified.  On  the  second  Tuesday  In 
January,  preceding  the  expiration  of  said 
term  of  four  years,  and  on  the  second  Tues- 
day In  January,  preceding  the  expiration  of 
each  succeeding  term  of  four  years,  an  ap- 
pointment to  said  office  shall  be  made  by  the 
mayor.  Any  vacancy  occurring  In  said  office, 
by  death,  resignation  or  otherwise,  before  the 
third  Tuesday  of  January,  1902,  shall  be  fill- 
ed by  an  appointment  by  the  mayor.  The 
person  so  appointed  shall  hold  the  office  for 
the  balance  of  the  provisional  term,  and  any 
vacancy  occurring  after  said  provisional  term 
shall,  also,  be  filled  by  ao  appointment  by 
the  mayor.  The  person  so  appointed  sbaU 
bold  office  for  the  balance  of  the  regular  term 
of  four  years." 

"Sec.  5.  From  and  after  the  appointment 
and  qualification  of  a  superintendent  of  pub- 
lic works  under  this  act,  all  the  powers,  du- 
ties and  functions  heretofore  vested  In  and 
exercised  by  the  board  of  public  works,  ex- 
cepting as  herein  altered  or  modified,  shall  be 
vested  in  and  be  exercised  and  performed  by 
the  superintendent  of  public  works,  and  he 
shall  take  the  place  of  said  board  in  the  mu- 
nicipal government  of  the  city  of  Detroit 

"Sec.  6.  As  soon  as  practicable  after  the 
appointment  and  qualification  of  a  superin- 
tendent of  puMlc  works,  under  this  act,  it 
shall  be  his  duty  to  appoint  a  secretary  of  the 
department  of  public  works,  and  a  city  en- 
gineer, and  such  other  subordinate  officers, 
clerks,  and  employes  of  the  department  as 
the  common  council  of  the  dty  has  hereto- 
fore, or  may  hereafter,  create  and  establish 
by  ordinance,  resolution  or  other  action  of 
said  council.  Said  secretary  and  city  en- 
gineer and  all  other  officers,  clerks  and  em- 
ployes of  the  department,  including  those 
now  holding  office  under  the  board  of  public 
works,  shall  hold  office  and  their  employ- 
ments subject  to  the  pleasure  vt  the  vuperln- 
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tendent  of  public  works,  and  Tacancles  may 
be  filled  and  new  appointments  may  be  made 
by  him  whenever.  In  his  Judgment,  the  public 
service  may  require  It" 

"Sec.  10.  The  board  of  public  works  of  the 
dty  of  Detroit  and  the  offices  of  the  mem- 
bers of  said  board  are  abolished  from  and 
after  the  appointment  and  qualification  of 
the  superintendent  of  public  works  provided 
by  this  act 

"Sec.  11.  This  blU  Is  ordered  to  take  Im- 
mediate effect" 

It  Is  Insisted  by  the  respondent  that  the 
bill  Is  unconstitutional  and  wholly  void  be- 
cause it  deprives  the  city  of  Detroit  of  the 
right  of  local  self-government  Mr.  Tarsney, 
corporation  counsel  of  the  city  of  Detroit  has 
been  allowed  to  intervene.  His  contention, 
broadly  stated,  Is  that  the  act  as  a  whole, 
cannot  be  sustained,  because  some  of  Its  pro- 
Tlsions  are  unconstitutional,  but  with  the 
unconstitutional  portions  of  the  bill  eliminat- 
ed, the  remainder  of  the  bill  makes  a  com- 
plete and  valid  act  leaving  the  appointment 
of  the  superintendent  of  public  works  in  the 
mayor  of  Detroit  It  Is  the  claim  of  the  re- 
lator, broadly  stated,  that  the  bill.  In  all  Its 
parts,  is  constitutional,  and  should  be  sus- 
tained as  an  entirety,  but  that  if  the  court 
thinks  differently,  his  counsel  agree  with  the 
cotporatlou  counsel  that  it  Is  good  in  part 
and  for  that  reason  may  be  sustained.  The 
contention  of  counsel  will  appear  more  In 
detail  as  the  discussion  proceeds. 

Naturally,  the  first  question  Involved  Is, 
are  the  powers  conferred  upon  the  depart- 
ment of  public  works  of  a  local  character, 
and.  If  so,  must  not  the  superintendent  of 
public  works  be  elected  or  appointed  by  the 
local  authorities,  instead  of  being  appointed 
by  the  governor  of  the  state?  Fortunately 
for  this  discussion,  the  question  Is  not  a  new 
one  In  this  state.  In  1871  the  legislature 
passed  an  act  to  establish  a  board  of  public 
works  In  the  clt^  of  Detroit.  The  powers 
conferred  upon  the  board  were  substantial- 
ly the  same  as  those  conferred  upon  the  de- 
partment of  public  works  In  the  bill  under 
discussion.  The  bill  provided  for  four  com- 
missioners named  In  tbe  bill,  one  of  whom 
was  to  bold  his  office  for  two  years,  one  for 
four  years,  one  for  six  years,  and  tbe  other 
for  eight  years,  and  for  the  filling  of  vacan- 
cies at  the  expiration  of  the  term  of  service 
or  otherwise  by  the  common  council  of  the 
city.  The  constitutionality  of  the  bill  was 
attacked  for  the  reason  that  the  legislature 
could  not  appoint  local  officers  whose  duty 
It  was  to  administer  local  affairs,  and  the 
powers  conferred  referred  to  local  adminis- 
tration. Four  opinions  were  filed  in  the  case, 
and  upon  the  main  question  all  the  judges 
were  ag^reed.  The  opinions  are  so  able  that 
it  Is  well  to  recall  them  in  part.  In  discuss- 
ing the  question  as  to  whether  cities,  as  well 
ns  townships,  were  protected  by  the  consti- 
tutional guaranty  of  local  self-government 
Mr.  Justice  Cbrlstlancy  sold :    "But  when  we 


recur  to  the  history  of  the  conntry,  and  con- 
sider the  nature  of  our  InstltntlonB  and  of 
the  government  provided  for  by  this  con- 
stitution, the  vital  importance  which  In  nil 
the  states  has  so  long  been  attached  to  local 
municipal  governments  by  tbe  people  of  sncta 
localities,  and  their  rights  of  self-govern- 
ment as  well  as  the  general  sentiment  of 
hostility  to  everything  In  the  nature  of  con- 
trol by  a  distant  central  power  In  tbe  mere 
administration  of  such  local  affairs,  and  ask 
ourselves  the  question  whether  It  was  prol>- 
ably  the  Intention  of  tbe  convention  in 
framing,  or  the  people  In  adopting,  tbe  con- 
stitution, to  vest  In  the  legislature  the  ap- 
pointment of  all  local  officers,  or  to  authorize 
them  to  vest  It  elsewhere  than  in  some  of 
the  authorities  of  such  municipalities,  and  to 
be  exercised  without  the  consent  and  even 
in  defiance  of  the  wishes  of  the  proper  of- 
ficers, who  would  be  accountable  rather  to 
the  central  power  than  to  the  people  over 
whose  interests  they  are  to  preside,  thus  de- 
priving the  people  of  such  localities  of  the 
most  essential  benefits  of  self-government 
enjoyed  by  other  political  divisions  of  the 
state,— when  we  take  all  these  matters  Into 
consideration,  the  conclusion  becomes  very 
strong  that  nothing  of  this  kind  could  have 
been  Intended  by  the  provision.  And  tbis 
conviction  becomes  stronger  when  we  con- 
elder  the  fact  that  this  constitution  went 
far  In  advance  of  the  old  one.  In  giving  pow- 
er to  the  people  which  had  formerly  been 
exercised  by  the  executive,  and  in  vesting, 
or  authorizing  the  legislature  to  vest  In 
municipal  organizations  a  <'urther  power  of 
local  legislation  than  bad  before  been  given 
to  them.  We  cannot  therefore,  suppose  It 
was  Intended  to  deprive  cities  and  villages 
of  tbe  like  benefit  of  the  principle  of  local 
self-government  enjoyed  by  other  political 
divisions  of  tbe  state."  Speaking  to  tbe 
same  point  Chief  Justice  Campbell  said: 
"This  Is  no  mere  political  theory,  but  ap- 
pears In  the  constitution  as  the  foundation 
of  all  our  polity.  There  Is  no  middle  ground. 
A  city  has  no  constitutional  safegniards  for 
its  people,  or  it  has  tbe  right  to  have  all  its 
officers  appointed  at  home.  Unless  this  pow- 
er Is  exclusive,  the  state  may  manage  all 
city  affairs  by  Its  own  functionaries.  The 
only  reasonable  meaning  of  the  constitution- 
al clause  in  que.stlon  Is  that  when  tbe  legis- 
lature has  designated  the  time  and  manner 
of  appointment  or  election,  the  local  author- 
ity shall  fill  the  offices  as  so  ordained."  Mr. 
Justice  Cooley  said:  "In  view  of  these  his- 
torical facts  and  of  these  general  principles, 
the  question  recurs  whether  our  state  con- 
stitution can  be  so  construed  as  to  confer 
upon  the  legislature  the  power  to  appoint 
for  the  municipalities  the  officers  who  .^re 
to  manage  the  property,  interests,  and  riglits 
in  which  their  own  people  alone  are  concern- 
ed. If  it  can  be,  it  involves  these  conse^ 
quences:  As  there  is  no  provision  requiring 
the  legislative  intcrferepce^  to  be  npon  any 


Mich.) 


MORELAND  T.  MILLEN. 


887 


seneral  syBtem,  It  can  and  may  be  partial 
and  purely  arbitrary.  As  tbere  Is  nothing 
requiring  the  persons  appointed  to  be  dtl- 
■ens  of  the  locality,  they  can  and  may  be 
Sent  In  from  abroad,  and  it  is  not  a  remote 
possibility  that  self-goremment  of  towns 
may  make  way  for  a  government  by  such 
Influences  as  can  force  themselves  upon  the 
legislative  notjce  at  Lansing.  As  the  mu- 
nicipal corporation  will  have  no  control,  ex- 
cept such  as  the  state  may  voluntarily  give 
It,  as  regards  the  taxes  to  be  levied,  the 
buildings  to  be  constructed,  the  pavements 
to  be  laid,  and  the  conveniences  to  be  sup- 
plied. It  is  Inevitable  that  parties,  from  mere 
personal  considerations,  shall  seek  the  offi- 
ces, and  endeavor  to  secure  from  the  ap- 
pointing body,  whose  members,  in  general, 
are  not  to  feel  the  burden,  a  compensation 
such  as  would  not  be  awarded  by  the  peo- 
ple, who  must  bear  it,  though  the  chief  tie 
binding  them  to  the  interests  of  the  people 
governed  might  be  the  salaries  paid  on  the 
one  side  and  drawn  on  the  other.  As  the 
legislature  could  not  be  compelled  to  re- 
gard the  local  political  sentiment  In  their 
choice,  and  would,  in  fact,  be  most  likely  to 
interfere  when  that  sentiment  was  adverse 
to  their  own,  the  government  of  cities  might 
be  taken  to  Itself  by  the  party  for  the  time 
being  In  power,  and  municipal  governments 
might  easily  and  naturally  become  the  spoils 
of  party,  as  state  and  national  officers  un- 
fortunately are  now.  All  these  things  are 
not  only  possible,  but  entirely  within  the 
range  of  probability,  if  the  positions  assum- 
ed on  behalf  of  the  state  are  tenable." 
Again:  "The  state  may  mold  local  Instltn- 
tlons  according  to  its  views  of  policy  or  ex- 
pediency, but  local  government  Is  matter  of 
absolute  right,  and  the  state  cannot  take  It 
away.  It  would  be  the  boldest  mockery  to 
gpeak  of  a  city  as  possessing  municipal  lib- 
erty where  the  state  not  only  shaped  its 
government,  but  at  discretion  sent  In  its  own 
agents  to  administer  it,  or  to  call  that  sys- 
tem one  of  constitutional  freedom  under 
which  It  should  be  equally  admissible  to  al- 
low the  people  full  control  In  their  local  af- 
fairs, or  no  control  at  all."  Further:  "Some 
things  are  too  plain  to  be  written.  If  this 
charter  of  state  government  which  we  call 
a  'constitution'  were  all  there  was  .of  consti- 
tutional command;  if  the  usages,  the  cus- 
toms, the  maxims,  that  have  sprung  from  the 
habits  of  life,  modes  of  thought,  methods  of 
trying  facts  by  the  neighborhood,  and  mu- 
tual responsibility  In  neighborhood  interests, 
the  precepts  which  have  come  from  the  rev- 
olutions which  overturned  tyrannies,  the  sen- 
timents of  manly  Independence  and  self- 
control  which  Impelled  our  ancestors  to  sum- 
mon the  local  community  to  redress  local 
evils.  Instead  of  relying  upon  king  or  legis- 
lature at  a  distance  to  do  so;  If  a  recogni- 
tion of  all  these  were  to  be  stricken  from  the 
body  of  our  constitutional  law,  a  lifeless 
skeleton  might  remain,  but  the  living  spirit,— 


that  which  gives  Ita  force  and  attraction, 
which  makes  it  valuable,  and  draws  to  it 
the  affections  of  the  people;  that  which  dls- 
tlngnishes  it  from  the  numberless  conntltu- 
tlons,  so  Called,  which  In  Burope  have  been 
set  up  and  thrown  down  within  the  last 
hundred  years,  many  of  which,  in  their  ex- 
pressions, have  seemed  equally  fair  and  to 
possess  equal  promise  with  ours,  and  have 
only  been  wanting  in  the  support  and  vi- 
tality which  these  alone  can  give,— this  liv- 
ing and  breathing  spirit  which  supplies  the 
interpretation  of  the  words  -of  the  written 
charter  would  be  utterly  lost  and  gfone."  Mr. 
Justice  Graves  said:  "I  agree  with  the  chief 
Justice  that  the  act  before  us  is  unconsti- 
tutional, but  I  base  my  objections  wholly  on 
the  point  discussed  by  him  touching  the  of- 
ficial terms,  the  tenure  and  mode  of  choice, 
of  the  first  members  of  the  board.  The  act 
declares  that  the  term  shall  be  eight  years; 
that  the  four  persons  designated  by  name 
shall  hold  for  two,  four,  six,  and  eight  years, 
respectively;  and  that  they  shall  not  be  re- 
movable except  upon  preferred  charges, 
which  shall  be  sustained  by  vote  of  two- 
thirds  of  all  the  members-elect  of  the  com- 
mon council.  This  is  a  fundamental  part  of 
the  whole  scheme,  without  which  there  is  no 
reason  to  suppose  the  act  would  have  pass- 
ed; and  the  plain  meaning  of  it  is  that  a 
majority  of  the  board  shall,  for  a  term  of 
years,  consist  of  legislative  appointees,  hold- 
ing Independent  of  the  electors  and  munici- 
pal authorities  of  Detroit.  In  view  of  these 
express  and  clear  manifestations  of  the 
sense  of  the  legislature,  I  cannot  come  to 
any  other  conclusion  than  that  it  was  de- 
signed that  the  persons  named  in  the  act 
should  hold  for  fixed  and  regular  tenns,  and 
in  the  same  way,  precisely,  as  though  they 
had  all  been  chosen  at  the  same  time  by  the 
council  or  voters  of  the  city.  Neither  the 
occaMon,  in  point  of  fact,  nor  the  statute. 
Implies  the  necessity  for  any  merely  provi- 
sional appointments.  The  choice  Is  express- 
ly remitted  to  the  council  when  vacancies 
occur,  and  that  body  was  in  existence  when 
the  act  passed  and  when  it  took  effect;  and 
its  competency  and  aptitude  to  appoint  in 
the  future  will  be  no  greater  than  it  has 
been.  With  the  lights  before  us,  I  think  It 
cannot  be  said  that  an  appointment  by  the 
legislature  was  demanded,  to  meet  the  needs 
of  a  transition  state,  or  to  bridge  a  chasm 
between  an  old  and  new  establishment,  or 
to  organise  or  put  In  motion  a  new  corporate 
or  municipal  organism.  We  are  all  of  the 
opinion  that  the  legislature  is  forbidden  to 
make  permanent  appointments  of  local  of- 
ficers like  those  In  question.  But,  if  the  dif- 
ficulty now  encountered  can  be  obviated  by 
considering  this  appointment  as  merely  pro- 
visional, no  reason  Is  perceived  why  the  leg- 
islature may  not  perpetuate  the  practice  by 
continuing  to  appoint  through  successive 
amendments  of  the  statute.  In  that  event, 
though  each  appointment  should  be  called 
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'provisional,*  still  the  effect  wonld  be  the 
same  as  If  the  legislature  were  avowedly  ex- 
ercising a  conceded  power  to  make  peF- 
manent   appointment"    People    v.    Hurlbut, 

24  Mich.  44.  The  doctrine  of  this  case  has 
been  restated  or  reaffirmed  In  People  y. 
Lothrop,  24  Mich.  235;    Hubbard  v.  Board, 

25  Mich.  153;  People  v.  Detroit  Common 
Council.  28  Mich.  22S;  Id.,  28  Mich.  108; 
AUor  V.  Auditors,  43  Mich.  102,  4  N.  W.  492; 
Attorney  General  t.  Detroit  Common  Coun- 
cil, 58  Mich.  213,  24  N.  W.  887;  Attorney 
General  v.  Trombly,  89  Mich.  50,  50  N.  W. 
744. 

Counsel  for  relator  say:  "Up  to  July,  1896, 
when  Detroit  Citizens'  St  Ey.  Co.  v.  City  of 
Detroit  110  Mich.  384.  68  N.  W.  304,  35  L.  R. 
A.  859,  was  decided,  many  members  of  the 
bar  entertained  the  opinion,  based  upon  the 
utterance  of  the  justices  of  this  court  in 
the  Hurlbut  Case  and  in  other  cases,  that  the 
cities  and  villages  throughout  this  state  pos- 
sessed inherent  rights,  powers,  and  privileges 
beyimd  the  reach  or  control  of  legislative  ac- 
tion. This  view  largely  Influenced  the  doc- 
trine, said  to  rest  upon  section  9,  art  14.  of 
our  state  constitution,  that  purely  local  mu- 
nicipal officers  must  be  chosen  by  municipal 
authority.  The  case  last  cited  utterly  de- 
molished it.  The  court  by  Mr.  Justice  Mont- 
gomery, in  that  case,  where  the  question  was 
for  the  first  time  squarely  presented,  at  page 
392,  110  Mich.,  page  307,  68  N.  W.,  page  802, 
SS  L.  R.  A.,  said:  "This  court  In  Taylor  v. 
Railway  Co.,  80  Mich.  77,  45  N.  W.  335  (Mr. 
Justice  Grant  speaking  for  the  court),  said: 
■Municipal  corporations  derive  their  sole 
source  of  power  from  legislative  enactments.' 
In  Speed  y.  Common  Council,  98  Mich.  368.  57 
N.  W.  406,  this  court  quoted  with  approval 
from  the  opinion  of  Chief  Justice  Waite  In 
City  of  Ottawa  y.  Carey,  108  U.  S.  110.  2 
Sup.  Ct  361,  27  L.  Ed.  669,  as  follows:  'Mu- 
nicipal corporations  are  created  to  aid  the 
state  government  in  the  regulation  and  ad- 
ministration of  local  affah^.  They  have  only 
such  powers  of  government  as  are  expressly 
granted  them,  or  such  as  are  necessary  to 
carry  into  cfFect  those  that  are  granted.  No 
powers  can  be  Implied  except  such  as  are  es- 
sential to  the  objects  and  purposes  of  the 
corporation  as  created  and  established.'  If 
the  proposition  announced  in  the  two  cases 
last  cited  may  be  taken  as  universally  true, 
cities  and  villages  In  this  state  no  longer  have 
the  right  to  choose  their  officers,  whether 
•purely  local'  or  otherwise."  We  think  coun- 
sel have  misapprehended  the  scope  of  these 
decisions.  The  case  "of  Taylor  y.  Railway  Co. 
related  to  the  rights  acquired  by  a  franchise 
granted  to  it  by  the  village  of  Bay  City. 
There  Is  not  a  suggestion  In  the  case  that  it 
is  competent  for  the  legislature  to  take  from 
the  municipality  the  right  of  local  self-govern- 
ment, nor  was  the  question  of  local  self- 
government  Involved  in  Speed  v.  Common 
CounclL  The  case  of  Detroit  Citizens'  St 
Ry.  Co.  V.  City  of  Detroit  110  Mich.  384.  68 


N.  W.  304,  35  L.  R.  A.  850,  was  also  one 
involving  the  rights  acquired  by  a  street  rail- 
way through  a  franchise  granted  by  the  city. 
Justice  Montgomery  quoted  from  the  opinion 
of  Justice  Cooley  in  People  y.  Detroit  Com- 
mon Council.  28  Mich.  240.  as  follows:  "We 
Intended  in  that  case  to  concede  most  fully 
that  the  state  must  determine  for  each  of  Its 
niunlcipal  corporations  the  powers  It  should 
exercise  and  the  capacities  Itlshould  possess; 
that  It  must  also  decide  what  restrictions 
should  be  placed  upon  these,  as  well  to  pre- 
vent clashing  of  action  and  interest  in  the 
state,  as  to  protect  individual  corporators 
against  Injustice  and  oppression  at  the  hands 
of  the  local  majority;  and  what  we  said  In 
that  case  we  repeat  here,— that  while  It  is 
a  fundamental  principle  In  this  state,  recog- 
nized and  perpetuated  by  express  provisions 
of  the  constitution,  that  the  people  of  every 
hamlet,  town,  and  city  of  the  state  are  en- 
titled to  the  benefits  of  local  self-government 
the  constitution  has  not  pointed  out  the  pre- 
cise extent  of  local  powers  and  capacities, 
but  has  left  them  to  be  determined  In  each 
case  by  the  legislative  authority  of  the  state, 
from  considerations  of  local  policy,  as  well 
as  those  which  pertain  to  local  benefit  and 
local  desires.  And  in  conferring  these  powers 
it  is  not  to  be  disputed  that  the  legislature 
may  give  extensive  capacity  to  acquire  and 
hold  property  for  local  purposes,  or  It  may 
confine  the  authority  within  narrow  bounds; 
and  what  it  thus  confers  it  may  enlarge,  re- 
strict, or  take  away  at  pleasure."  The  jus- 
tice then  added:  "This  Is  a  clear  exposition 
of  plain  provisions  of  the  constitution.  Arti- 
cle 4,  S  38,  reads:  "The  legislature  may  con- 
fer upon  organized  townships.  Incorporated 
cities  and  villages,  and  upon  the  board  of  su- 
pervisors of  the  several  counties  such  powers 
of  a  local  legislative  and  administrative  char- 
acter as  they  may  deem  proper."  The  lim- 
itations upon  this  broad  power  to  confer  or 
withhold  authority  are  that  the  legislature 
may  not  withhold  authority  from  the  local 
authorities,  and  confer  It  upon  an  outside 
agency."  The  decisions  of  the  courts  of  this 
state  have  uniformly  and  consistently  been  to 
the  effect  that  while  the  state  may  mold  local 
Institutions  according  to  Its  views  of  policy  or 
expediency,  local  government  Is  a  matter  of 
absolute  right  and  the  state  cannot  take  It 
away.  See.  also.  State  v.  Denny.  118  Ind. 
382,  21  N.  E.  2f)2;  Cooley,  Const  Llm.  (5th 
Ed.)  pp.  45,  225-228,  and  cases  cited  In  notes; 
Dill.  Mun.  C!orp.  (4th  Ed.)  SS  9,  12,  45,  58a, 
72,  and  notes. 

It  Is  said  the  department  of  inibllc  works 
is  of  more  than  local  concern;  that  as  it 
has  control  of  the  streets  and  sewers,  and  as 
good  streets  and  good  sewers  conduce  to  good 
health,  this  department  exercises  powers  of 
state  concern.  It  may  be  conceded  that  good 
streets  and  good  sewers  are  desirable  from 
the'  standpoint  of  health,  but  the  benefit  to 
health  in  the  construction  of  streets  and 
sewers  is  incidental,  and  iO^  the  main 
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purpose  for  which  the  streets  and  sewers  are 
kept  In  order.  The  argument  based  upon  the 
proposition  that  the  public  health  Is  sub- 
serred  by  the  construction  of  streets  and  sew- 
ers, and  for  this  reason  the  relator  Is  not  a 
local  officer,  would  apply  with  equal  force  to 
overseers  of  highways  and  streets;  and,  If 
the  argument  Is  to  be  accepted,  one  step  fur* 
ther  will  be  taken  In  the  direction  of  taking 
from  the  locality  the  election  or  appointment 
of  local  officers.  No  decision  in  this  state 
has  gone  so  far  as  counsel  propose.  On  the 
contrary.  It  has  been  held  that,  because  the 
care  of  the  highways  is  a  local  matter,  their 
custody  Id  the  townships  cannot  be  taken 
from  the  local  officers.  Hubbard  v.  Board, 
25  Mich.  152;  Davles  t.  Board,  89  Mich.  295, 
50  N.  W.  802.  The  same  rule  is  applicable 
to  cities. 

It  is  strenuously  urged  that  It  was  com- 
petent for  the  legislature  to  make,  or  au- 
thorize the  governor  to  make,  a  proTlslonal 
appointment,  to  set  In  motion  the  machinery 
it  liad  created;  that  the  api>olntment  made 
by  the  governor  is  provisional;  that  the  old 
board  is  abolished,  and  a  department  of  pul>- 
lie  works  created,  thus  making  an  exigency 
calling  for  a  provisional  appointment,  to  be 
met  by  legislative  action,  which,  if  not  unrea- 
sonable, must  be  sustained,— citing  the  opin- 
ions of  Justices  Chrlstlancy  and  Cooley  in 
the  case  of  People  v.  Hurlbut,  supra.  As  lias 
already  appeared,  the  Justices  were  all 
agreed  upon  the  main  question  in  that  caae. 
Upon  the  question  as  to  whether  the  appoint- 
ments made  by  the  legislature  might  not  be 
treated  as  provisional,  the  appointees  con- 
tinuing in  (^ce  long  enough  to  put  the  new 
system  In  operation,  the  Judges  were  equally 
divided;  and  the  law  never  took  effect,  and 
nothing  further  was  done  under  IL  In  1871 
the  law  now  In  existence,  conferring  upon 
the  local  authorities  the  appointment  of  the 
commissioners,  was  passed.  The  case,  then, 
cannot  be  said  to  control  this  case.  We  have 
already  quoted  from  the  opinion  of  Justice 
Graves  upon  this  point.  Chief  Justice  Camp- 
bell said:  "Assuming  (what  I  think  is  not 
admissible)  that  the  legislature  could  make 
provisional  appointments  to  set  an  act  In 
operation,  this  Is  not  such  action.  The  board 
appointed  have  no  other  or  ditTerent  powers 
than  any  of  their  immediate  or  remote  suc- 
cessors would  have.  The  law  contains  noth- 
ing requiring  or  authorizing  any  mere  prelim- 
inary action.  The  officers  are  to  hold  by 
classified  terms.  Just  as  the  Judges  of  the 
supreme  court  and  board  of  regents  did,  for 
two,  four,  six,  and  eight  years;  and  no  suc- 
cessors can  be  chosen  by  the  city,  short  of 
the  expiration  of  those  periods,  without  di- 
rectly violating  the  terms  of  the  law.  It  la 
not  admissible  construction  to  insert  a  mean- 
ing which  Is  inconsistent  with  and  positively 
contradicts  the  plain  terms  of  the  statute." 
We  are  all  of  us  ready  to  yield  our  assent 
to  the  great  ability  of  all  the  Judges  who 
took  part  in  the  decision  of  People  v.  Hurl- 


but;  but,  speaking  for  myself,  if  local  self- 
government  means  all  that  all  of  the  Judges 
agreed  it  did,  I  do  not  think  the  reasoning 
of  Justice  Campbell  and  Graves  is  met  by 
the  opinions  pf  the  other  Judges.  But  be 
that  as  It  may,  the  conditions  here  are  very 
different  from  what  they  were  when  the 
act  of  1871  was  passed.  The  act  called  into 
existence  an  entirely  new  board,  which  took 
the  place  of  several  boards,  and  conferred 
upon  the  new  board  broader  powers  than 
were  possessed  by  any  of  the  old  boards; 
and  it  is  quite  probable  that  the  putting  in 
operation  the  machinery  of  the  new  board, 
so  as  to  avoid  confusion  and  injustice;  might 
require  provisional  appointments,  to  meet 
which  emergency  the  legislature  named  in 
the  bill  the  members  of  the  new  board. 
What  is  the  situation  here?  The  department 
of  public  works,  as  created  by  the  act  of 
1901,  possesses  practically  the  same  powers 
which  were  possessed  by  the  board  of  public 
works.  The  only  substantial  change  is  to 
change  the  name,  and  to  confer  upon  the 
superintendent  the  powers  and  duties  now 
exercised  by  the  three  commissioners.  The 
machinery  of  the  department  was  already 
installed  and  In  motion.  There  was  no  ex- 
igency, apparently,  for  the  legislature  to 
make  a  provisional  appointment  At  least, 
they  did  not  do  so,  but  conferred  that  duty 
upon  the  governor  of  the  state.  The  city  of 
Detroit  was  in  full  exercise  of  its  powers 
and  functions.  There  was  no  vacancy  in  the 
office  of  mayor.  Its  common  council  could 
be  called  together  at  any  time.  What  ex- 
igency is  shown  by  the  provisions  of  the  bill 
itself,  or  by  the  facts  which  would  authorize 
the  legislature  to  confer  upon  the  executlvie 
of  the  state  the  duty  to  make  a  provisional 
appointment  of  a  local  officer,  instead  of 
leaving  it  to  the  local  authorities?  I  think 
the  answer  is,  no  such  exigency  exists. 

It  is  said  the  appointment  for  a  fixed  torm 
by  state  authority  to  a  purely  local  munici- 
pal office  Is  not  wholly  void;  citing  People 
V.  Lothrop,  24  Mich.  235.  The  opinion  In 
that  case  Is  a  very  short  one.  It  holds  that 
the  functions  of  the  commissioners  are  local 
and  municipal,  and  their  appointments  can- 
not be  made  without  the  assent  of  the  local 
people  or  authorities,  and  that  such  assent 
had  been  given  in  that  case.  The  case  pre- 
sented is  entirely  different  from  the  one  we 
have  here.  No  action  has  been  taken  by  the 
common  coimdl  or  the  mayor,  or  any  one 
acting  for  the  local  authorities  (unless  It  is 
the  simple  approval  of  the  bond  of  the  re- 
lator by  the  city  controller),  showing  any 
ratification  of  the  appointment  by  the  gov- 
ernor, so  that  it  cannot  be  said  the  local  au> 
thoritles  have  in  any  respect  approved  of 
this  appointment  For  one,  I  am  not  pre- 
pared to  say  that  any  city  officer,  or  the 
council  itself,  or  the  mayor,  or  all  combined, 
can  sniTender  the  right  to  local  self-govern- 
ment 

It  is  argued  that  the  present  mayor  was 
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not  elected  with  the  understanding  that,  by 
the  appointment  of  a  single  officer,  he  could 
give  control  of  the  public  works  to  his  ap- 
pointee; and  the  question  Is  aBked,  la  It  not 
proper  for  the  legislature  to  provide  that  be- 
fore be  can  exercise  such  power  a  new  elec- 
tion should  intervene?  It  Is  also  said  that  a 
municipal  officer  elected  or  appointed  for  one 
purpose  may  not  be  made  by  the  legislature 
an  agent  or  representative  of  the  municipal- 
ity for  another  purpose.  Can  it  be  said  the 
governor  was  elected  with  the  understanding 
that  by  the  appointment  of  a  single  officer 
he  could  give  control  of  the  public  works  of 
the  city  of  Detroit  to  his  appointee,  and  the 
intervention  of  an  election  was  not  neces- 
sary? If  this  was  one  of  the  issues  of  the 
election  of  the  governor,  why  should  the 
electors,  not  residents  of  the  city  of  De- 
troit, and  who  are  not  interested  in  its  local 
affairs,  have  the  right  to  decide  the  issue  by 
their  votes?  If  the  mayor  or  other  municipal 
officer  elected  or  appointed  for  one  purpose 
may  not  be  made  by  the  legislature  an  agent 
or  representative  of  the  municipality  for  an- 
other purpose,  may  the  governor  be  made 
such  agent  or  representative?  The  ques- 
tions suggest  their  own  answers.  By  the 
law  as  it  now  stands,  the  commo'n  council, 
upon  the  nomination  of  the  mayor,  appoints 
the  members  of  this  board.  Such  powers  are 
germane  to  the  duties  of  the  mayor  or  alder- 
men, or  both,  and  are  usual  powers.  The 
mere  fact  that  the  control  of  the  entire  de- 
partment may  pass  to  a  single  superintend- 
ent of  public  works  at  one  time.  Instead  of 
to  three  commissioners  of  public  works  at 
ilifferent  times,  does  not  give  the  right  to 
take  the  appointment  away  from  the  local 
authorities  and  confer  It  upon  the  governor. 
Justice  Campbell  was  quite  right  when  he 
said  our  constitution  cannot  be  understood 
or  carried  out  at  all,  except  on  the  theory  of 
local  self-government  It  has  always  been 
n  part  of  the  English  and  American  systems 
of  government.  The  vital  Idea  of  our  sys- 
tem is  that  local  affairs  shall  be  managed 
by  local  authorities,  and  general  affairs  only 
by  the  central  authority.  It  has  been  well 
said  by  an  eminent  author:  "Obviously,  the 
preservation  of  local  self-government  is  es- 
sential to  the  very  Idea  of  a  federal  union. 
Without  the  town  meeting,  or  Its  equivalent 
in  some  form  or  other,  the  federal  union 
would  become  ipso  facto  converted  into  a 
centralizing  Imperial  government.  Should 
anything  of  this  sort  ever  happen,— should 
American  towns  ever  come  to  be  ruled  by 
prefects  appointed  at  Washington,  ahd 
should  American  states  ever  become  like  the 
administrative  departments  of  France,  or 
even  like  the  counties  of  Eingland  at  the 
present  day,— then  the  time  will  have  come 
when  men  may  safely  predict  the  break-up 
of  the  American  political  system,  by  reason 
of  Its  overgrown  dimensions  and  the  diver- 
sity of  Interests  between  Its  parts.  States  so 
unlike  one  anoth^  as  Maine  and  Louisiana 


and  Oallfomia  cannot  be  held  together  by 
the  stiff  bonds  of  a  centralizing  government 
The  durableness  of  the  federal  union  lies  In 
Its  flexibility,  and  It  is  this  flexibility  which 
makes  it  the  only  kind  of  government  ac- 
cording to  modem  ideas,  that  is  permanent- 
ly applicable  to  a  whole  continent"  Plske, 
Am.  PoL  Ideas,  92.  If  this  legislation  can  be 
sustained,  the  legislature  by  the  passage  of 
similar  acts  can  give  control  to  the  ap- 
pointees of  the  governor,  of  the  Are  commis- 
sion, the  public-highway  commission,  the 
board  of  assessors,  the  office  of  city  control- 
ler, and  the  other  administrative  officers  of 
the  city.  Under  the  guise  of  making  provi- 
sional appointments,  the  city  may  be  de- 
prived of  the  right  of  local  self-government, 
and  its  administrative  departments  turned 
over  to  the  appointees  of  the  governor,  until 
another  mayor  Is  elected  whenever  the  legis- 
lature may  desire  to  do  so.  As  was  well 
said  by  Justice  Graves  in  People  v.  Hurlbut 
by  successive  amendments  of  the  statute  this 
practice  could  be  continually  perpetuated. 

We  now  come  to  the  proposition  that  this 
act  though  unconstitutional  in  part,  may  be 
sustained  by  eliminating  the  bad  and  retain- 
ing the  good,  and  the  present  mayor  may  at 
once  appoint  the  superintendent  It  is  said: 
"What  after  all,  the  legislature  desired,  in 
this  instance,  was  to  abolish  the  Detroit 
board  of  public  works,  and  to  devolve  Its  du- 
ties upon  a  superintendent  of  public  works. 
This  was  the  main  purpose  of  this  legislation. 
The  filling  of  the  newly-created  office  was  a 
mere  Incident."  It  is  well  settled  that  an 
act  may  be  unconstitutional  In  part  and  the 
residue  valid.  Campau  ▼.  City  of  Detroit  14 
Mich.  276;  Attorney  General  v.  Amos.  60 
Mich.  872,  27  N.  W.  571;  Graham  v.  County 
Clerk,  116  Mich.  571,  74  N.  W.  729.  Is  this 
such  an  act?  In  discussing  the  rule.  In  re- 
lation to  a  law  part  of  which  is  unconstitu- 
tional. Justice  Chrlstlancy  used  the  following 
language:  "It  [the  law]  must  be  shown  to 
be  void  In  so  many  or  such  Important  par- 
ticulars that  the  main  general  purposes  could 
not  be  carried  Into  effect  without  the  aid  of 
these  objectionable  provisions,  or  that  they 
are  such  as  fully  satisfy  the  court  that  with- 
out the  provisions  in  question  the  legislature 
would  not  hare  passed  the  act"  People  t. 
Hurlbut,  24  Mich.  72.  The  original  text  of 
Oooley,  Const  LIm.  (5th  Ed.)  216,  states  the 
following  proposition:  "If  a  statute  attempts 
to  accomplish  two  or  more  ot^ects,  and  Is 
void  as  to  one,  it  may  still  be  In  every  re- 
spect complete  and  valid  as  to  the  other. 
But  If  its  purpose  is  to  accomplish  a  single 
object  only,  and  some  of  Its  provisions  are 
TOld,  the  whole  must  fall,  unless  sufficient 
remains  to  effect  the  object  without  the  aid 
of  the  Invalid  portion.  And  If  they  are  so 
mutually  connected  with  and  dependent  on 
each  other,  as  conditions,  considerations,  or 
compensations  for  each  other,  as  tb  warrant 
the  belief  that  the  legislature  Intended  them 
as  a  whole,  and.  If  all  could  not  be  carried 
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Into  effect,  the  legislature  would  not  pass  the 
residue  Independently,  then,  if  some  parts 
are  tinconstitutlonal,  all  the  provisions  which 
arc  thus  dependent,  conditional,  or  connected 
must  fall  with  them."  In  the  note  the  learn- 
ed author  says:  "It  must  be  obvious,  in  any 
case  where  part  of  an  act  Is  set  aside  as  un- 
constitutional, that  it  is  unsafe  to  indulge 
in  the  same  extreme  presumptions  in  support 
of  the  remainder  that  are  allowable  in  sup- 
port of  a  complete  act  when  some  cause  of 
invalidity  Is  suggested  to  the  whole  of  it.  In 
the  latter  case,  we  linow  the  legislature  de- 
signed the  whole  act  to  have  effect,  and  we 
should  sustain  it  if  possible;  in  the  former. 
we  do  not  inovr  that  the  legislature  would 
have  been  willing  that  a  part  of  the  act 
should  be  sustained  if  the  remainder  were 
held  void,  and  there  is  generally  a  presump- 
tion more  or  less  strong  to  the  contrary. 
While,  therefore.  In  the  one  case  the  act 
should  be  sustained  unless  the  validity  is 
clear.  In  the  other  the  whole  should  fall  un- 
less It  is  manifest  the  portion  not  opposed  to 
the  constitution  can  stand  by  itself,  and  that' 
in  the  legislative  Intent  It  was  not  to  be  con- 
trolled or  modified  In  Its  construction  and  ef- 
fect by  the  part  which  was  void."  See  Peo- 
ple ▼.  Porter,  90  N.  Y.  68;  Jones  v.  Jones, 
104  N.  Y.  234,  10  N.  B.  280.  Attorney  Gen- 
eral V.  Detroit  Common  C!onncil,  S8  Mich., 
at  page  210,  24  N.  W.  887.  The  language 
used  In  Black  v.  Trower,  79  Va.  123,  is  in- 
structive: "In  passing  the  act  In  question,  it 
was  the  evident  purpose  of  the  legislature 
not  merely  to  substitute  a  new  plan  for  the 
appointment  of  registration  and  election  offi- 
cers in  place  of  that  which  had  theretofore 
been  provided  by  law,  but  for  reasons  satis- 
factory to  Itself,  and  as  an  essential  part 
of  the  intended  substitute,  to  place  the  power 
of  appointment  In  the  hands  of  freeholders. 
The  requirement  that  the  electoral  board 
BhaU  be  composed  of  f refold ers  is  equiva- 
lent to  a  declaration  that  none  but  freehold- 
ers shall  be  chosen  by  the  legislature,  and 
there  is  nothing  in  the  act  to  warrant  the 
belief  that  it  would  have  been  passed  at  all, 
except  as  an  entirety  and  in  the  form  in 
which  It  Is.  To  hold,  then,  In  accordance 
with  the  view  which  has  been  urged  for  the 
respondents,  would  be.  In  effect,  not  only  to 
make  a  statute,  but  one  which  It  cannot  be 
assumed  the  legislature  would  have  been  will- 
ing to  make.  This  the  courts  have  no  power 
to  do,  and  the  matter  must  be  left  to  tlie 
consideration  of  the  legislature.  This  prin- 
ciple Is  illustrated  by  a  recent  decision  of  the 
supreme  court  of  the  United  States,  where 
an  act  of  congress  which,  it  was  claimed, 
would  have  been  valid  as  a  regulation  of 
commerce  with  foreign  nations  and  among 
the  states,  was  held  to  be  void  altogether, 
because  It  embraced  ail  commerce,  Including 
that  between  citizens  of  the  same  state, 
which  was  not  within  the  jurisdiction  of  con- 
gress, and  Its  language  conld  not  be  restrain- 
ed to  that  which  was  snhject  to  the  control 


of  con^gress.  The  conit  said:  If  we  should. 
In  the  case  before  ua,  undertake  to  make  by 
Judicial  construction  a  law  which  congress 
did  not  ma^e,  it  Is  quite  probable  we  should 
do  what.  If  the  matter  were  now  before  that 
body,  It  would  be  xmwilling  to  do.'  Trtfle- 
Mark  Cases,  100  U.  S.  82,  25  L.  Bd.  560.  And 
to  the  same  effect  are  numerous  cases.  We 
are  therefore  of  opinion  that  the  entire  act  is 
Inoperative,  and  that  the  statutes  sought  to  be 
repealed  are  unaffected  thereby."  See.  also. 
Dells  V.  Kennedy,  49  Wis.  656,  6  N.  W.  246, 
381;  Lathrop  t.  Mills,  19  Cal.  513;  SUte  v. 
Sinks,  42  Ohio,  845.  In  the  last-named  case, 
In  discussing  the  Inquiry  as  to  whether  the 
legislature  would  have  passed  the  act  with 
the  unconstitutional  portions  eliminated,  the 
court  said:  "It  Is  therefore  Important  to  as- 
certain how  that  Inquiry  must  be  determin- 
ed. We  cannot  Inquire  of  the  individual 
members  of  the  legislature,  or  enter  into  their 
thoughts  for  the  purpose  of  ascertaining  their 
views,  and  yet  we  are  not  without  means  to 
solve  this  Inquiry.  Ample  means,  indeed,  are 
afforded  to  all.  In  order  to  correctly  deter- 
mine this  question,  it  is  necessary  to  under- 
stand the  state  of  the  law  and  the  evils  sup- 
posed to  exist  at  the  time  the  Scott  law  was 
passed."  In  his  work  on  Statutory  Crimes, 
77,  approved  In  State  v.  Vanderbllt,  87  Ohio 
St  690,  643,  Mr.  Bishop  says:  Courts  "do 
not  close  their  eyes  to  what  they  know  of 
the  history  of  the  country  and  of  the  law, 
of  the  state  of  the  law  at  a  particular  time, 
of  the  public  necessities  felt,  and  other  like 
things."  "Courts,  in  construing  a  statute," 
said  Davis,  J.,  in  D.  8.  v.  Union  Pac.  R.  Co., 
91  U.  S.  72,  79,  23  L.  Ed.  228,  "may  with 
propriety  recur  to  the  history  of  the  time 
when  it  was  passed;  and  this  Is  frequently 
necessary  In  order  to  ascertain  the  reason  as 
well  as  the  meaning  of  particular  provisiona 
m  It" 

Applying  these  principles  of  law  to  the 
case  under  discussion,  what  is  the  sltuatlMi? 
The  present  mayor  of  Detroit  is  now  serving 
his  third  term.  The  present  board  of  public 
works  Is  composed  of  three  commissioners 
appointed  by  the  common  council  upon  the 
nomination  of  the  mayor,  whose  terms  of  of- 
fice are  four  years  each,  but  one  of  whom  Is 
appointed  at  a  time  unless  a  vacancy  occurs. 
It  is  easy  to  be  seen  that  the  present  commis- 
sioners are  appointees  of  the  present  mayor. 
The  term  of  office  of  the  present  mayor  ex- 
pires December  31,  1901.  The  legislature  has 
undertaken  by  the  act  in  question  to  abolish 
the  board  of  public  works,  and  with  it  all 
the  commissioners  appointed  by  the  present 
mayor,  and  to  substitute  in  the  place  thereof 
a  department  of  public  works,  the  responsi- 
ble head  of  which  shall  be  known  as  "Super- 
intendent of  Public  Works,"  who  is  appoint- 
ed by  the  governor,  and  who  shall  hold  his 
office,  not  for  a  provisional,  indefinite  time, 
but  for  a  specific  time,  to  wit  the  third  Toes- 
day  after  the  term  of  office  of  the  present 
mayor  expires.    We  have  already  shown  that 
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there  was  no  exigency  requiring  this  appointr 
ment  to  be  lodged  with  tbe  governoh  It 
would  take  tbe  present  mayor  no  longer  to 
atq>oint  a  saperintendent  than  It  would  take 
tbe  goTemor,  or  tban  It  will  take  his  suc- 
cessor In  o£9ce.  It  Is  perfectly  apparent  that 
one  of  tbe  purposes  of  the  legislature  was  to 
take  from  tbe  appointees  of  tbe  present  may- 
or the  control  of  this  Important  department, 
and  to  withhold  its  control  from  any  ap- 
pointee of  tbe  mayor  until  his  successor 
should  be  elected.  It  is  Impossible  to  read 
the  act  and  believe  that  the  real  legislative 
design  can  be  carried  out  .by  allowing  the 
present  mayor  to  appoint  the  superintendent 
of  public  works.  Xo  bold  that  the  law  should 
stand  as  valid,  when  tbe  purpose  of  tbe  legis- 
lature not  only  falls,  but  a  purpose  directly 
contrary  to  what  they  desired  would  be  ao- 
compUsbed,  Is  contrary  to  tbe  rule  to  which 
we  have  called  attention.  We  agree  with  the 
opinion  of  the  learned  (drcult  Judges  that: 
"XO  bold  this  would  be  to  say  that  the  li.-gls- 
lature  intended  to  create  an  office  to  be  llUed 
by  the  present  mayor,  when  It  is  perfectly 
apparent  that  the  purpose  of  the  act  was  to 
prevent  bis  making  tbe  appointment.  Xo 
bold  this  would  not  be  interpreting  the  law, 
but  legislation  by  the  court"  Xbe  writ  of 
mandamus  was  properly  refused. 

GRANX,  J„  concurred  with  MOORE,  J. 


LESIEUR  V.   CUSXER   COUNXT. 

(Supreme  Court  of  Nebraska.    April  10,  1901.) 

PUBLIC   ROAD— LOCATION— LIABILITY   OF 

COUNTY— EVIDENCE. 

1.  In  an  action  to  recover  damages  resulting 
from  the  location  of  a  public  road,  the  burden 
is  on  the  plaintiff  to  snow  that  his  land  has 
been  regularly  condemned,  or  at  least  that  it 
has  been  physically  appropriated  to  the  use  of 
the  public  by  the  county  authorities. 

2.  The  filing  of  a  petition  in  accordance  with 
section  4  of  the  road  law  (chapter  78,  Oomp. 
St.  1899),  and  the  giving  of  notice  in  compli- 
ance with  section  18  of  said  law,  are  conditions 
precedent  to  the  making  of  an  order  by  the 
county  board  establishing  a  public  road. 

3.  A  deed,  unaided  by  other  proof,  is  not  ordi- 
narily evidence  of  title  to  land  described  there- 
in. 

(Syllabus  by  the  Ooart.) 

Error  to  district  court,  Cluster  county; 
Greene,  Judge. 

Action  by  Louis  Lesleur  against  Custer 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

H.  J.  Shinn  and  N.  X.  Gadd.  for  plaintiff 
In  error.  J.  R.  Dean,  for  defendant  in  er- 
ror. 

SUUJVAN,  J.  Louis  Leslear,  the  plain- 
tiff in  error,  appealed  from  an  adverse  deci- 
sion of  tbe  county  board  of  Custer  county 
upon  a  claim  for  damages  filed  under  tbe 
provisions  of  the  road  law.  In  his  petition  In 
tbe  district  court  be  alleged  that  he  was 
the  owner  of  a  quarter  section  of  land  in 


Ouster  county;  that  a  petition  had  been  filed 
In  the  office  of  the  county  clerk  of  said  coun- 
ty, signed  by  J.  X.  Ripley,  W.  W.  Ihompson, 
A.  N.  Q)psey,  "and  others,  praying  for  tbe 
location  of  a  public  highway  across  tbe 
premises  of  this  plaintiff,"  and  that  the 
board  of  supervisors  "acted  upon  said  peti- 
tion, and  located  said  highway."  It  was 
also  alleged  In  the  petition  that  the  plaintiff 
sustained  damages  to  the  amount  of  $200 
by  reason  of  the  location  of  said  road.  Xbe 
answer  of  the  county  was,  la  substance,  a 
general  denlaL  A  Jury  Impaneled  to  trj 
the  cause  found.  In  obedience  to  a  peremp- 
tory instruction,  that  the  plaintiff  had  no 
cause  of  action,  and  Judgment  was  thereup- 
on rendered  In  favor  of  the  defendant  We 
are  of  opinion  that  tbe  trial  court  reach- 
ed a  right  conclusion,  and  that  Its  decision 
should  be  affirmed. 

Xbe  county  having  denied  the  existence  of 
a  road  across  tbe  premises  described  in  the 
petition,  the  burden  was  cm  the  plaintiff  to 
show  that  his  land  had  been  regularly  con- 
demned, or  at  least  that  it  bad  been  physic- 
ally appropriated  to  the  .use  of  the  public 
by  the  action  of  the  county  authorities. 
Xhere  Is  nothing  whatever  In  the  record 
from  which  It  may  be  legitimately  Inferred 
that  the  petition  contemplated  by  section  4 
of  the  act  on  the  subject  of  roads  (chapter 
78,  Oomp.  St  1890)  was  ever  filed  In  the.  of- 
fice of  the  county  clerk,  or  that  the  notice 
mentioned  in  section  18  of  tbe  same  act  was 
ever  given.  Xhat  the  filing  of  a  petition  In 
accordance  with  section  4,  and  the  jiving 
of  notice  In  compliance  with  section  18,  are 
conditions  precedent  to  the  making  of  an  or- 
der by  the  county  board  establlsbtag  a  pub- 
lic road,  has  been  long  settled  In  this  state. 
Sioux  aty  &  P.  R.  Co.  V.  Washington  Co., 
3  Neb.  80;  Robinson  v.  Matbwlck,  6  Xeb. 
252;  Doody  v.  Vaughn,  7  Neb.  28;  State  ▼. 
Otoe  Oo.,  6  Neb.  129;  Beatty  v.  Beethe,  23 
Neb.  210,  86  N.  W.  494.  In  Robinson  y. 
Matbwlck,  supra,  at  page  265,  It  is  said: 
"Xbe  board  of  county  commissioners  Is  a 
tribunal  possessed  of  but  a  very  limited  Ju- 
risdiction, which  Is  clearly  defined  by  the 
statutes;  and  it  Is  essential  that  all  the  facts 
necessary  under  tbe  statute  to  authorize 
their  action  In  any  given  case,  be  afflrmatlve- 
l.v  shown.  In  the  location  of  a  county  road 
the  commissioners  have  no  Jurisdiction,  un- 
less the  petition  mentioned  above  be  pre- 
sented after  due  notice  thereof  has  been  giv- 
ea.  If  they  presume  to  act  without  an  ob- 
servance of  these  plain  statutory  require- 
ments. It  would  be  without  authority;  and 
whatever  they  might  do  would  be  merely 
void."  Under  the  doctrine  of  the  cases  cit- 
ed. It  Is  entirely  clear  that  tbe  plaintiff  did 
not  show  that  the  county  board  had  Jurisdic- 
tion or  authority  to  make  a  valid  order  ee- 
tabllshlng  a  road  across  the  land  described 
in  tbe  petition.  In  other  words,  he  failed 
to  prove  that  tbe  land  had  been  condemned: 
and  he  made  no  attempt  to  show  that  the 
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road  had  been  actually  opened,  worked,  Im- 
proved, or  In  any  way  recognized  by  the 
con&ty  authorities  aa  a  de  facto  thorough- 
fare. There  being  no  evidence  that  Lesleur 
had  been  either  legally  or  actually  deprived 
of  his  property  by  any  action  of  the  author- 
ities of  Custer  county,  the  trial  court  did  not 
err  In  directing  a  verdict  for  the  defend- 
ant. 

There  la  another  reason  why  the  Instruc- 
tion complained  of  was  properly  grlven. 
There  Is  no  competuit  evidence  that  plaln- 
tllf  was  the  owner  of  the  land  for  which  he 
claims  damages.  He  was  not  In  possession, 
and  the  only  proof  of  ownership  offered 
was  a  deed  from  a  man  named  James  A. 
Vandeventer.  This  was,  of  course,  no  evi- 
dence of  tltla    The  Judgment  Is  affirmed. 


MeOVUJOVQH  v.  OOVETr  et  al. 
(Supreme  Court  of  Nebraska.    April  IT,  ISOl.) 

APPEAL— RBVIBW—BSVIDENCB-CLAIM—AS- 
SIONMBNT  BT  PLAINTIFF. 

1.  Where  both  parties  in  their  pleadings  al- 
lege a  given  fact,  proof  of  the  averment  Is  un- 
necessary. 

2.  A  finding  of  fact  based  on  conflicting  evi- 
dence will  not  be  molested  on  review. 

3.  Where  plaintiff,  after  salt  commenced, 
transfers  his  interest  in  the  subject  of  litigation 
to  a  third  party,  the  action  may  be  continued 
in  the  name  of  the  original  plaintiff,  or  the  court 
may  allow  the  transferee  to  be  substituted  for 
him. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Cass  county; 
Ramsey,  Judge. 

Action  by  Elizabeth  Sporer  McCnIIougb 
against  Margaret '  A.  Dovey  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL    Affirmed. 

A.  N.  Sullivan,  for  appellants.  C.  S.  Polk 
and  Jesse  L.  Root,  for  appellee. 

NORVAIj,  O.  J.  Bllzabeth  Sporer  McCul- 
longh  commenced  suit  In  the  district  court  of 
Cass  county  to  foreclose  a  tax  Hen  upon  cer- 
tain lots  In  the  city  of  Flattsmoutb,  making, 
among  others,  I.  Oberfelder  &  Co.  and  Mar- 
garet and  George  B.  Dovey  defendants. 
The  pleadings  and  the  evidence  disclose  that 
Charles  S.  Dawson  and  bis  wife  had,  prior 
to  the  time  of  suit,  executed  a  mortgage  on 
part  of  this  property  to  the  Plattsmonth 
Building  &  Loan  Association,  as  security  for 
a  loan  made  to  them  by  said  corporation.  I. 
Oberfelder  A  Co.  also  claimed  a  mortgage 
upon  this  property  from  Dawson  and  wife  to 
them,  the  Hen  of  which  Is  Inferior  to  that  of 
the  bnlldlng  and  loan  association.  The  Dov- 
eys  answered,  setting  up  that,  by  mesne 
conveyances.  Mrs.  Dovey  was,  at  the  time 
suit  was  commenced,  owner  of  the  fee  of 
these  lots,  and  her  husband  claimed  that  he 
was  the  owner  of  the  mortgage  given  by 
Dawson  and  wife  to  the  building  and  loan 
association,  and  he  claimed  a  first  lien  upon 
said  property  by  virtue  thereof,  and  of  cer- 


tain moneya  claimed  to  have  been  advanced 
by  him  to  redeem  the  property  from  tax 
liens.  The  records  also  show  that  prior  to 
suit  Oberfelder  &  Co.  had  -obtained  a  judg- 
ment In  Illinois  against  the  Dawsons  on  the 
Indebtedness  secured  by  their  mortgage,  al- 
so that  no  part  of  said  judgment  had  been 
collected,  and  that  the  full  amount  of  the 
debt  was  unpaid.  On  trial  the  court  found 
the  Issues  In  favor  of  plaintiff,  making  the 
amount  she  bad  paid  for  taxes  a  first  lien 
upon  the  property,  and  decreeing  a  foreclo- 
sure. It  ranked  the  Hen  of  Oberfelder  & 
Co.  next  after  that  of  plaintiff  on  one  lot, 
and  third  on  another,  and  found  all  the  is- 
sues against  said  George  E.  Dovey,  and  that 
the  title  to  certain  of  the  lots  was  In  Mrs. 
Dovey.  The  Doveys,  being  dissatisfied  with 
the  Judgment,  bring  the  case  to  this  court 

The  brief  of  counsel  for  defendants  Dovey 
Is  very  unsatisfactory,  as  it  is  difficult  to 
gather  therefrom  what  particular  part  of  the 
decree  of  the  lower  court  Is  attacked,  there 
being  no  asslgrnments,  and  the  argument  be- 
ing exceedingly  disjointed.  We  assume, 
however,  that  the  principal  question  urged  is 
one  going  to  the  weight  of  the  evidence. 
George  E.  Dovey  Insists  that,  by  virtue  of 
his  assignment  from  the  building  and  loan 
association  of  Its  mortgage  and  the  payment 
of  certain  taxes,  he  has  a  Hen  upon  the  prop- 
erty prior  to  that  of  Oberfelder  &  Co.  In 
answer  to  this,  we  caU  attention  to  the  fact 
that  there  Is  evidence  in  the  record  from 
which  the  court  was  justified  in  finding  that 
George  B.  Dovey  never  In  fact  owned  the 
mortgage  which  he  claims  to  have  purchas- 
ed. The  evidence  is  more  consistent  with 
the  theory  that  he  paid  the  amounts  of  mon- 
ey mentioned  voluntarily,  and  without  a 
thought  of  acquiring  any  Hen  upon,  or  in- 
terest In,  the  property  in  question.  The  evi- 
dence being  of  that  nature,  this  court  is  not 
Justified  in  reversing  the  Judgment,  even 
though  we  believed  the  claim  of  Dovey  was 
Just  Zarrs  v.  Keck,  40  Neb.  456,  58  N.  W. 
933;  Dunn  v.  Dletz,  38  Neb.  581,  57  N.  W. 
387:  Thomas  v.  Long,  41  Neb.  55,  59  N.  W. 
347. 

It  is  claimed,  also,  that  Oberfelder  &  Co. 
failed  to  prove  that  they  had  secured  a  Judg- 
ment In  Illinois  against  the  Dawsons,  which 
had  not  been  paid.  The  objection  is  exceed- 
ingly technical,  so  much  so  that  we  will  con- 
sider It  no  further  than  to  state  that  we 
think  there  was  ample  evidence  to  support 
the  allegation  relating  to  that  fact  Even 
had  there  been  a  faHure  to  prove  this  aver- 
ment, the  Doveys  are  in  no  position  to  take 
advantage  of  it;  for  in  their  pleadings  they 
affirmatively  alleged  this  fact  hence  no  proof 
was  necessary,  for  such  allegation  Is  equiv- 
alent to  an  admission  of  the  truth  of  a  sim- 
ilar averment  in  the  pleadings  of  the  ad- 
verse party.  Wise  v.  Loring,  54  Mo.  App. 
258;  Johnson  v.  Reed,  47  Neb.  32%  67  N.  W. 

405.  gitizcd  by  google 

On  trial  It  was  disclosed  that,  sabseqnent- 
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ly  to  the  commencement  of  the  suit,  plain- 
tiff's  interest  in  tlte  subject  of  tbe  action  tiad 
been  transferred  to  a  third  party.  It  is 
urged  that  the  further  prosecution  of  this 
suit  In  plaintiff's  name  Is  In  violation  of  sec- 
tion 29  of  the  Code  of  Civil  Procedure,  which 
requires  actions  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest  By  section  45 
of  said  Code  it  is  provided  that,  In  case  of  a 
transfer  of  interest  after  suit  commenced, 
the  action  may  l>e  continued  in  the  name  of 
the  original  party,  or  tbe  court  may  allow 
the  transferee  to  be  substituted.  It  was 
therefore  not  an  improper  procedure  to  al- 
low the  case  to  continue  in  the  name  of  the 
original  plaintiff. 

There  is  an  error  in  computation  of  $C9.22 
In  the  amount  doe  Oberf  elder  &  Co.,  the  find- 
ing being  In  that  sum  excessive.  This  ex- 
cess they  have  offered  to  remit.  There  Is  no 
other  irregularity  In  the  findings  or  decree. 
On  condition  that  Oberfelder  &  Co.,  within 
40  days  of  the  filing  of  this  opinion  file  a  re- 
mittitur of  $G9.22,  with  interest  on  that  sum 
from  the  date  of  entering  the  decree  In  the 
lower  court,  said  decree  will  be  and  is  in  all 
else  affirmed. 


JOHNSON  V.  HESSBR. 
(Supreme  Court  of  Nebraska.    April  10,  1901.) 

COVENANT  AGAINST  INCUMBRANCBS-ACTION 
FOR  BREACH— BVIDBNCB—POBBIGN  STAT- 
UTES—JUDGMBNT—MBROBR— RES  JUDICATA. 

1.  In  an  action  to  recover  damages  for  breach 
of  a  covenant  against  IncumbranceB,  a  state- 
ment in  the  answer  to  the  effect  that  the  plain- 
tiff had  retained  out  of  money  dne  to  the  de- 
fendant a  certain  sum  in  settlement  and  full 
payment  of  the  incumbrance  discharged  by  the 
plaintiff  is  a  plea  of  confession  and  avoidance. 

2.  Such  plea  is  an  Implied  admission  of  the 
existence  and  validity  of  the  incumbrance. 

3.  On  the  trial  of  an  action  grounded  on  an 
alleged  breach  of  a  covenant  against  Incum- 
brances, a  stipulation  to  the  effect  that   the 

f)Ininti(l  had  paid  a  certain  sum  to  redeem  the 
and  from  a  tax  lien  is  an  admission  of  the 
existence  and  validity  of  such  lien. 

4.  Evidence  examined,  and  found  to  snpport 
the  verdict. 

5.  The  written  laws  of  a  sister  state  cannot 
be  proved  either  by  Hnbbell's  I^gal  Directory 
or  the  testimony  of  an  expert  witness. 

.  6.  Where  two  judgments  of  the  same  purport 
are  rendered  In  the  same  case  at  the  same 
term,  an  order  of  the  court,  made  at  a  subse- 
quent term,  in  the  exercise  of  lawful  Jurisdic- 
tion, expunging  the  first  judgment,  will  bind 
the  parties  until  set  aside  in  a  direct  proceed- 
ing fnstitnted  for  that  purpose. 

7.  Where  two  judgments  of  the  same  pur- 
port are  rendered  in  the  same  case  at  the 
same  term  of  court,  it  will  be  presumed  that 
the  first  Judgment  merged  In  the  second,  or  was 
constructively  vacated  bv  it. 

8.  And  in  such  case  toe  first  judgment  will 
not  sustain  a  plea  of  res  adjudicata. 

9.  An  action  on  a  covenant  against  Incum- 
brances contained  in  a  deed  conveying  real 
estate  in  Colorado  Is  an  action  on  a  written 
contract,  within  the  meaning  of  section  10  of 
the  limitation  law  of  this  state. 

(Syllabus  by  the  Court.) 
Error  to  district  court,  York  county;  Sedg- 
wick, Judge. 


Action  by  CUiarles  S.  Hesser  against  Syl- 
rester  Johnson.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

George  B.  France  and  T.  B.  Bennett,  for 
plaintiff  In  error.  Harlan  &  Taylor,  for  de- 
fendant in  error. 

SULLIVAN,  J.  This  action  to  recover 
damages  for  breach  of  a  covenant  against 
Incumbrances  was  commenced  by  Charles 
S.  Hesser  against  Sylvester  Johnson  in  the 
county  court  of  York  county,  and  removed 
thence  by  appeal  to  the  district  court  The 
land  described  In  the  deed  executed  by  the 
defendant  to  the  plaintiff  Is  situate  in  Phil- 
lips county,  Colo.  The  petition  alleges  that 
it  was,  at  the  time  of  the  sale  and  transfer, 
subject  to  a  lien  for  taxes  which  the  plain- 
tiff was  compelled  to  discbarge  with  his  own 
funds.  The  answer  of  the  defendant,  after 
admitting  the  execution  of  the  deed,  con- 
tinues as  follows:  "But  defendant  alleges 
that  the  land  mentioned  in  said  conveyance 
In  said  petition  described  was  so  conveyed 
In  exchange  for  the  west  one-half  of  the 
southwest  quarter  of  section  No.  19,  In  town- 
ship No.  11  north,  of  range  No.  2  west,  Tork 
county,  Nebraska,  and  for  the  sum  of  $125, 
which  plaintiff  agreed  to  pay  defendant  as 
difference  between  said  land,  $59.50  of  which 
amount  plaintiff  then  and  there  settled  by 
note,  and  tbe  balance  thereof,  the  sum  of 
$65.50,  the  plaintiff  retained  in  settlement 
and  full  payment  of  the  taxes  complained 
of  in  the  petition  herein,  and  the  defend- 
ant's part  of  expenses  in  making  said  ex- 
change." The  plaintiff.  In  his  reply,  denied 
that  he  had  agreed  to  pay  the  sum  of  $125 
aa  boot  in  the  exchange  of  lands,  and  denied 
that  he  had  retained  from  any  money  due  to 
the  defendant  the  sum  of  $65.50,  or  any  oth- 
er sum,  on  account  of  the  tax  lien  here  in 
question.  The  cause  was  tried  to  a  Jury,  and 
the  trial  resulted  In  a  verdict  and  Judgment 
in  favor  of  the  plaintiff  for  the  full  amount 
of  his  claim.  The  trial  court  charged  the 
Jury  that  the  paragraph  of  tbe  answer 
above  set  out  was  a  plea  of  confession  and 
avoidance.  We  think  this  was  a  correct 
construction  of  the  pleading.  The  allegation 
that  the  plaintiff  had  been  permitted  to  re- 
tain out  of  money  due  to  the  defendant  a 
sum  sufficient  to  pay  the  taxes  on  the  Colo- 
rado land  was  an  Implied  admission  of  the 
existence  of  the  tax  Hen.  Dlnsmore  v.  Stim- 
bert.  12  Neb.  433.  11  N.  W.  872;  School  DIst 
V.  HoUnes.  16  Neb.  486,  20  N.  W.  721 ;  Adams 
V.  Osgood,  60  Neb.  — ,  84  N.  W.  257.  On 
the  trial  the  defendant  also  admitted  the  Hen 
In  the  course  of  his  examination  as  a  wit- 
ness and  by  stip  Jlating  that  the  plaintiff  had 
paid  $97.06  "to  redeem  said  land  from  tax 
sales."  Unless  there  had  been  a  lien,  there 
could  not  have  been  a  redemption.  The  cove- 
nant against  Incumbrances  and  the  breach 
of  It  having  been  conclusively  settled  in  fa- 
vor of  the  plaintiff  by  the  pleadings  and 
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eTldence,  the  only  question  for  the  jury  to 
pass  Dpon  was  whether  the  affirmative  de- 
fense above  mentioned  had  been  established. 
This  question  was  subniitted  under  proper 
instructions,  and  was.  In  our  Judgment,  cor- 
rectly decided. 

There  was  no  error  In  refusing  to  permit 
the  defendant  to  prove  the  written  laws  of 
Colorado  by  Hubbell's  Legal  Directory  or 
by  the  testimony  of  an  expert  witness.  Bet- 
ter evidence  was  attainable.  Section  419, 
Code  Civ.  Proc.;  1  Greenl.  Bv.  §}  480,  486, 
491;  2  Jones,  Ev.  H  Slti,  517;  13  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1064.  Besides,  as  we 
have  already  shown,  there  was,  under  the 
pleadings,  no  issue  to  which  such  evidence 
would  be  relevant.  There  was  no  material 
averment  wliich  It  would  tend  either  to  es- 
tablish or  disprove. 

We  concur  in  the  decision  of  the  trial 
court  sustaining  a  demurrer  to  the  defend- 
ant's plea  of  res  adjudlcata.  It  appears  from 
the  record  that  at  the  May,  1895,  term  of  the 
district  court  two  Judgments  of  the  same 
purport  were  rendered  in  this  case  In  favor 
of  the  defendant;  that  the  second  one  was 
reversed  by  this  court  in  an  apiHroprlate 
proceeding  (Hesser  v.  Johnson,  S7  Neb.  155, 
77  N.  W.  406),  and  that  the  one  first  render- 
ed was  at  a  subsequent  term  expunged  by 
order  of  the  district  court  The  order  ex- 
punging the  first  Judgment  was  made  by  the 
district  court  In  the  exercise  of  a  lawful 
Jurisdiction,  and.  whether  it  is  right  or 
wrong,  it  is  valid,  and  will  bind  the  parties 
until  set  aside  in  a  direct  proceeding  insti- 
tuted for  that  purpose.  It  cannot  be  over- 
thrown by  a  collateral  attaclc.  The  former 
adjudication  pleaded  by  the  defendant  is  not 
a  defense,  because  the  evidence  of  it  does 
not  now  exist  But  we  are  disposed  to 
thlnlc  the  ruling  on  the  demurrer  may  be 
sustained  on  another  and  a  broader  ground. 
Thp  court  had  complete  control  of  the  case 
during  the  term  at  which  It  was  tried.  It 
liad  authority  to  vacate  its  first  Judgment 
and  enter  the  second.  Both  Judgments  evi- 
denced the  conclusion  of  the  court — the  deci- 
sion of  the  law— upon  the  merits  of  the  con- 
troversy; and  It  would  seem  that  the  first 
Judgment,  since  there  could  be  no  reason  for 
preserving  it  should  be  regarded  as  merged 
in  the  second,  or  constructively  vacated  by 
it 

The  action  being  grounded  on  a  contract 
in  writing,  it  was  not  barred  by  the  statute 
of  limitations.  The  fact  that  under  the  laws 
of  Colorado  the  covenant  against  incumbran- 
ces runs  with  the  land,  and  Inures  to  the 
benefit  of  every  subsequent  grantee,  does 
not  make  it  any  the  less  a  written  contract, 
within  the  meaning  of  section  10  of  the  Code 
^t  Civil  Procedure,  which  fixes  the  period 
of  limitation  in  such  cases  at  five  years  from 
the  time  the  cause  of  action  accrued.  Kern 
T.  Kloke,  21  Neb.  529,  32  N.  W.  574. 

The  conclusions  at  which  we  have  arrived 
upon  the  points  considered  lead  necessarily 


to  an  affirmance  of  the  Judgment  and  fur- 
nish a  sufficient  reason  for  not  inquiring  In- 
to the  correctness  of  some  other  rulings  as- 
signed for  error  and  discussed  by  counsel  at 
the  bar  and  In  the  briefs.  The  Judgment  Is 
affirmed. 


Mcpherson  et  ai.  v.  commercial  nat. 

BANK. 
(Supreme  Court  of  Nebraska.    April  17,  1901.) 

BOND    FOR    COSTS-CLERK    OP    COURT— REC- 
ORDS OP  TERRITORIAL  COURTS— OB- 
JBKJTIONS  TO  ETVIDENCE. 

1.  An  nndertakiiig  for  costs,  meeting  all  the 
requirements  of  the  statute  under  which  it  was 
given,  ia  valid  and  enforceable,  although  no 
obligee  is  named  therein. 

2.  There  is  no  substantial  difference  between 
"a  bond  for  costs"  and  "an  nudertaking  for 
costs."  Each  expression  ia  the  recognized 
equivalent  of  the  other. 

3.  Where  the  clerk  of  a  state  court  for  a  cer- 
tain county  has  possession  of  the  records  of  the 
territorial  court  for  the  same  county,  it  will 
be  presumed,  both  courts  being  of  the  same  de- 
scription, that  Ills  possession  is  rightfnl. 

4.  A  party  cannot  justly  compiam  of  an  ad- 
verse ruling  upon  an  objection  to  the  introduc- 
tion of  evidence  which  U  so  Indefinite  as  to  be 
unintelligible. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Douglas  eonnty; 
Dickinson,  Judge. 

Action  by  the  Oommerclal  National  Bank 
against  Thomas  B.  McPherson  and  others. 
Judgment  for  plaintift,  and  defendants  bring 
error.    Affirmed. 

Byron  O.  Burbank,  for  plaintiffs  In  error. 
Richard  S.  Horton,  for  defendant  In  error. 

SULLIVAN,  J.  This  cause,  after  having 
been  tried  before  a  Justice  of  the  peace,  was- 
removed  by  appeal  to  the  district  court  of 
Douglas  county,  where  the  plaintiff,  the 
Commercial  National  Bank  of  Ogden,  Utah, 
recovered  a  Judgment  against  the  defendant 
Thomas  B.  McPherson  for  the  sum  of  $201.- 
55.  The  material  facts,  as  found  by  the  trial 
Judge,  are  as  follows:  "(1)  That  prior  to 
November  30,  1894,  T.  H.  Ensor  and  the  Eto- 
sor  Remedy  Company  were  plaintiffs  In  ac- 
tions pending  In  the  district  court  of  the 
Fourth  Judicial  district  of  Utah;  that  on 
the  11th  day  of  November,  1894,  the  defend- 
ants In  said  suits  requested  plaintiffs  to  fur- 
nish security  for  costs  in  each  of  said  ac- 
tions. (2)  That  on  the  30th  day  of  Novem- 
ber, 1894,  the  defendant  Thomas  B.  Mc- 
Pherson wrote  to  J.  L.  Loar,  the  attorney  for 
plaintiffs  in  said  suits,  requesting  him  to^ 
show  said  letter  to  the  Oommerclal  National 
Bank,  plaintiff  herein,  and  asked  them  to 
furnish  bond  for  costs,  and  stating  that  de- 
fendant would  hold  them  harmless  by  rea- 
son of  their  undertaking.  (3)  That  said  at- 
torney did  show  said  letter  to  the  plaintiff, 
and  the  plaintiff,  relying  on  said  letter,  pro- 
cured T.  D.  Ryan  and  R.  T.  Hume  to  sign 
au  undertaking  for  costs  In  each  of  said  ac- 
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tlong.  (4)  That  each  of  sold  undertakings 
was  In  words  and  figures  following:  'Where- 
as, the  defendant  In  the  above-entitled  ac- 
tion filed  his  notice  In  the  district  court  of 
the  Fourth  Judicial  district,  in  the  t^ritory 
of  Utah  and  county  of  Weber,  notifying  and 
requiring  the  plaintiff  to  furnish  bond  for 
costs  in  the  above-entitled  action:  Now, 
therefore,  In  consideration  of  the  premises, 
we,  the  undersigned,  residents  and  freehold- 
ers of  the  said  territory  of  Utah  and  county 
of  Weber,  do  hereby  jointly  and  severally 
undertalce,  in  the  sum  of  three  hundred  dol- 
lars ($300.00),  to  the  effect  that  the  plalntUC 
will  pay  such  costs  and  charges  as  may -be 
awarded  against  the  plaintiff  by  said  judg- 
ment, not  exceeding  said  amount,  in  which 
amount  we  aclmowledge  ourselves  jointly 
and  severally  bound.  Thomas  H.  Ensor,  by 
James  U  Loar,  His  Atty.  T.  D.  Ryan.  R.  T. 
Hume.'  (5)  That  each  of  said  suits  was 
prosecuted  in  said  district  court  to  final  Judg- 
ment, and  Judgment  rendered  against  the 
plaintiff  for  costs,— in  case  of  Thomas  H. 
Ensor  v.  E^  F.  Bratz,  for  the  sum  of  $99.65; 
in  case  of  Ensor  Remedy  Oo.  v.  James  E. 
Horroclcs,  the  sum  of  $65.86.  (6)  That  the 
undertaldngs  for  costs  furnished  by  the 
plaintiff  were  each  In  conformity  to,  and  in 
compliance  with,  the  law  of  Utah,  and  the 
signers  thereof  were,  under  the  law  of  Utah, 
legally  liable  thereon.  (7)  That  the  signers 
of  said  undertaldngs  paid  and  satisfied  said 
judgments  for  costs,  and  that  the  plaintiff 
herein  furnished  the  money  with  which  to 
mali:e  such  payments,  relying  ui)on  the  letter 
of  defendant  that  he  would  save  them  harm- 
less in  so  doing,  and  that  no  part  of  the 
same  had  been  repaid  to  plaintiff  by  defend- 
ant, or  any  person  for  him." 

The  first  argument  advanced  by  counsel 
for  McPherson  is  that  the  instruments  sign- 
ed by  Ryan  and  Hume  were  not  valid  obli- 
gations to  answer  for  costs,  and  that  the 
judgments  rendered  by  the  district  court  (rf 
the  Fourth  judicial  district  of  the  territory 
of  Utah  were  paid  voluntarily,  and  not  un- 
der legal  compulsion.  It  is  true  that  there 
is  no  obligee  named  In  eithei  of  the  under- 
taldngs, but  the  statute  of  Utah  does  not 
require  that  there  should  be.  They  were 
binding  engagements,  because  they  conformed 
to  the  requirements  of  the  law  under  which 
they  were  given.  The  validity  of  a  statutory 
guaranty  is  not  to  be  determined  by  in- 
quiring whether  it  contains  the  essential  ele- 
ments of  a  common-law  bond. 

It  is  next  contended  that  there  was  a  de- 
parture in  the  district  court  from  the  cause 
of  action  pleaded  before  the  justice  of  the 
peace.  The  bill  of  particulars  states  that 
the  defendant  requested  the  plaintiff  to  fur- 
nish "a  bond  for  costs,"  while  the  amended 
petition  alleges  that  the  request  was  to  fur- 
nish "an  undertaking  for  costs."  This  differ- 
ence of  description  Is  not  substantial.  In 
both  courts  the  foundation  of  plaintiff's 
catise  of  action,  as  pleaded  and  proved,  was 


the  letter  written  by  McPherson  to  Loar.  At 
every  stage  at  the  case  the  defendant  was 
well  advised  that  the  plaintiff  was  seeking 
a  recovery  on  the  theory  that  It  had  fur- 
nished security  for  costs  as  requested.  The 
issue  tried  before  the  justice  was  the  Identi- 
cal Issue  tried  In  the  district  court  It  can- 
not be  of  much  consequence  whether  the  ob- 
ligation which  a  nonresident  plaintiff  is  re- 
quired to  give  as  a  condition  to  the  right  to 
prosecute  an  action  in  Utah  Is  called  a  "bond 
for  costs"  or  an  "undertaking  for  costs." 
Each  expression  is  the  recognized  equiva- 
lent of  the  other;  either  description  is  sufll- 
ciently  accurate.  The  learned  coansel  for 
defendant  has  endeavored  to  make  a  dis- 
tinction that  is  altogether  too  subtle  for  Ju- 
dicial prehension.  He  has  carried  refine- 
ment of  definition  beyond  practical  limits. 
Sells  V.  Haggard,  21  Neb.  35T,  32  N.  W.  66; 
I.evi  V.  Fred,  38  Neb.  564,  67  N.  W.  38G; 
Ball  V.  Beaumont,  59  Neb.  631,  81  N.  W.  858. 
A  further  contention  In  behalf  of  defend- 
ant Is  that  the  judgments  rendered  by  the 
district  court  of  the  Fourth  judicial  district 
of  the  territory  of  Utah  were  not  established 
by  competent  proof.  Transcripts  of  the  rec- 
ords of  said  court,  containing  a  complete  his- 
tory of  the  cases  of  Ensor  against  Bratz  and 
Ensor  Remedy  Company  against  Horrocks 
were  offered  and  received  in  evidence  over 
objection  that  they  were  Incompetent,  irrele- 
vant, and  Immaterial.  The  cases  were  pend- 
ing, and  the  judgments  were  rendered  In  the 
district  court  of  the  Fburth  judicial  district 
of  the  territory  of  Utah,  within  and  for  the 
county  of  Weber.  The  transcripts,  which 
were  made  after  Utah  became  a  state,  are 
attested  by  Joseph  P.  Ledwidge  as  "clerk  of 
the  district  court  of  the  Second  judicial  dis- 
trict of  the  state  of  Utah,  within  and  for 
the  county  of  Weber."  He  states  In  his  cer- 
tificate that  the  transcripts  are  true  and  cor- 
rect copies  of  the  recorded  proceedings  In 
said  cases  "as  the  same  appears  of  record  In 
my  office."  We  think  this  certificate  is  suffi- 
cient in  form  and  substance.  It  shows  that 
Mr.  I.edwldge  had  possession,  in  his  official 
capacity,  of  the  records  of  the  territorial  dis- 
trict court  for  the  county  of  Weber,  and 
the  presumption  will  be  indulged  that  his 
possession  was  rightful.  But,  if  the  certifi- 
cates were  Imperfect,  the  objection  to  the 
admission  of  the  transcripts  In  evidence 
would  furnish  no  ground  for  complaint.  It 
was  too  general.  It  did  not  direct  the  at- 
tention of  the  court  to  any  specific  defect 
It  was  merely  a  dark  hint  that  some  defect 
existed.  If  an  objection  to  evidence  Is  an 
enigma,  it  is  not  error  to  overrule  it  The 
time  of  the  courts  should  not  be  consumed 
In  rending  riddles.  A  party  cannot  justly 
complain  of  an  adverse  ruling  upon  an  ob- 
jection which  Is  so  Indefinite  as  to  be  unin- 
telligible. Gregory  v.  Langdon,  11  Neb.  166, 
7  N.  W.  871;  Dworak  v.  More,  25  Neb.  735, 
41  N.  W.  7T7;  Rupert  v.  Penner,  35  Neb.  587, 
63  N.  W.  5!)8.  17  L.  R.  A.  824;  Maul  r.  Drex- 
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el,  55  Neb.  446,  7ft  N.  W.  163;  KruU  v.  State, 
69  N^b.  97,  80  N.  W.  272;  Jewett  v.  Black, 
eo  Neb.  — ,  82  N.  W.  376.  The  Judgment  is 
affirmed* 


CLAREY  V.  STATE. 
(Supreme  Oonrt  of  Nebraska.    April  17,  1901.) 

WITNESSES— CREDIBILITY— QUE^STION     FOR 
JURY— ASSAULT— INSTRUCTIONS. 

1.  The  credibility  of  witnesses  is  alone  for 
the  jury,  and  the  interest  of  any  witness  is 
proper  to  be  considered  In  weighing  his  testi- 
mony. 

2.  Instructions  must  be  constmed  together. 

3.  It  is  not  error  to  tell  the  jury,  in  a  prose- 
cution for  assault  with  intent  to  wound,  that 
they  have  nothing  to  do  with  the  question  of 
punishment. 

4.  The  intent  with  which  an  act  is  done  is  in- 
ferable from  the  act  itself,  and  from  the  facts 
and  circumstances  surrounding  It. 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Nemaha  county; 
Stull,  Jndge. 

CHaude  Clarey  was  convicted  of  assault, 
and  brings  error.    Affirmed. 

O.  W.  Cornell,  for  plaintiff  In  error.  The 
Attorney  General,  for  the  State. 

NORVAL,  C.  J.  Claude  Clarey  was  con- 
victed of  an  assault  with  Intent  to  wound 
one  Charles  Wright  The  record  is  here  for 
review  without  a  bill  of  exceptions.  The  In- 
structions in  the  case  are  numerous  and 
lengthy.  Eleven  were  given  on  request  of 
the  state,  twenty-three  were  submitted  by 
defendant,  and  four  were  given  by  the  court 
on  its  own  motion.  It  Is  not  now  suggested 
that  any  point  In  the  case  was  not  covered 
by  the  charge,  but  it  is  urged  that  certain 
paragraphs  of  the  instructions  are  errone- 
ous, among  others  the  following:  "(2). The 
credit  of  a  witness  depends  largely  upon  two 
thin^;  that  Is,  first  his  ability  to  know 
what  occurred  and  his  disposition  for  telling 
the  truth  as  to  the  occurrence.  Statements 
by  a  witness  having  superior  opportunities 
for  knowing  what  took  place  and  superior 
intelligence  and  memory,  and  entirely  unin- 
terested In  the  event  of  the  suit,  other  things 
being  equal,  are  entitled  to  greater  weight  be- 
fore the  Jury.  One  of  the  tests  for  determin- 
ing the  credibility  of  a  witness'  is  his  Inter- 
est In  the  result  of  the  suit.  As  a  general 
rule,  a  witness  who  Is  Interested  In  the  re- 
sult of  the  suit  will  not  be  as  honest,  can- 
did, and  fair  In  his  testimony  as  one  who  Is 
not  so  Interested;  but  the  degree  of  credit 
to  bo  given  to  each  and  all  of  the  witnesses 
Is  a  question  for  the  Jury  alone,  and  not  for 
the  court" 

Two  criticisms  are  made  upon  this  instruc- 
tion: First  that  it  Is  argumentative;  and, 
second.  It  encroaches  upon  the  iHK>vInce  of 
the  Jury.  Neither  objection  Is  well  taken. 
Manifestly,  It  is  not  argumentative,  and 
when  taken  as  an  entirety,  and  in  connec- 
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tion  with  the  other  portions  of  the  charge,  it 
Is  not  vulnerable  to  the  other  attack  made 
upon  it  by  counsd  for  the  accused.  It  In 
effect  told  the  Jury,  and  properly  so,  that 
the  credibility  of  the  witnesses  was  for  them 
alone  to  pass  upon,  and  In  determining  that 
question  the  interest  of  a  witness  is  proi)er 
to  be  considered.  By  the  instruction  the 
court  expressed  no  opinion  upon  any  Issue 
of  fact  In  the  case,  and  the  court  so  stated 
to  the  Jury  In  the  following  request  ten- 
dered by  the  defendant:  "(1)  The  court  In- 
structs the  Jury  that  In  the  trial  of  this  case 
and  in  the  instructions  given  the  court  has 
In  no  wise  attempted  to  express  Its  opinion 
'as  to  the  guilt  or  Innocence  of  the  defendant 
and  you  must  not  construe  any  actions  or 
rulings  of  the  court  in  the  trial  of  this  case, 
or  In  the  instructions  given,  as  an  Intima- 
tion of  the  opinion  of  this  court  as  to  the 
guilt  or  innocence  of  the  defendant"  The 
rule  Is  that  instructions  must  be  construed 
together,  and  when  so  construed.  If  they 
state  the  law  applicable  to  fasts  and  Issues 
In  the  case,  they  will  be  upheld.  But  it  is 
argued  that  the  instruction  assailed  was 
prejudicially  erroneous,  because  It  affirmed 
the  principle  that  the  testimony  of  any  In- 
telligent disinterested  witness,  other  things 
being  equal,  is  entitled  to  greater  weight 
than  that  of  one  less  intelligent  and  who  Is 
interested.  Without  the  bill  of  exceptions 
we  cannot  know  that  the  accused  was  preju- 
diced, since  his  witnesses  may  have  been  en- 
tirely free  from  interest  and  more  intelli 
gent  than  those  who  testified  for  the  state. 
If  this  were  so.  It  Is  obvious  that  the  defend- 
ant was  not  prejudiced  by  the  giving  of  the 
instruction.  We  have  said  that  in  the  ab- 
sence of  a  bill  of  exceptions.  Instructions 
will  be  presumed  free  from  error,  unless 
they  are  erroneous  under  any  possible  case 
made  by  the  proofs  under  the  issues.  Insur- 
ance Co.  V.  Weed  (Neb.)  75  N.  W.  639.  Bail- 
way  Co.  V.  McDermott  25  Neb.  720,  41  N.  W. 
648,  does  not  conflict  with  the  views  we  have 
expressed.  In  tliat  case  the  Instruction  criti- 
cised was  In  the  following  language:  "And 
yon  are  instructed  that  witnesses  who  are 
disinterested  are  entitled  to  more  weight  than 
those  who  for  any  reason  are  shown  to  have 
an  interest  In  the  determination  of  the  case. 
A  witness  who  has  a  lawsuit  of  a  simll&r 
character  to  this,  against  the  same  defendant 
Is  not  entitled  to  the  same  consideration,  and 
his  opinion  Is  not  entitled  to  have  the  same 
weight  as  that  of  a  witness  who  Is  disinter- 
ested, and  who  has  equally  as  good  knowl- 
edge of  what  he  testifies  to."  The  Infirmity 
in  the  Instruction  condemned  Is  that  part 
which  suggested  the  Idea  that  a  witness  who 
has  a  lawsuit  against  one  of  the  litigants  Is 
not  entitled  to  the  same  consideration  as  a 
witness  who  is  disinterested.  The  difference 
in  the  two  instructions  is  obvious. 

In  response  to  a  question  put  to  the  court 
by  a  Juror,  this  instruction  was  given:  "I 
have  no  right  to  instruct  yon  as  to  what  the 
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Bentence  might  be  In  case  the  defendant  Is 
found  guilty  on  either  of  the  three  counts  In 
the  indictment.  That  Is  a  question  which 
you  have  nothing  In  the  world  to  do  with. 
The  question  that  yon  have  to  determine  is 
simply  a  question  of  fact  It  is  entirely  out 
of  place  for  you  to  consider  what  punish- 
ment might  be  inflicted  upon  the  defendant 
In  case  he  is  found  guilty  of  any  offense; 
that  Is  a  question  that  comes  later  in  the 
case.  Ton  are  to  consider  the  evidence  ad- 
duced In  this  case,  and  then  determine  as  to 
the  defendant's  guilt  or  innocence,  and  noth- 
ing else.  The  law  prohibits  this  court  from 
giving  yon  any  Instructions,  or  making  any 
remarks  to  yon  whatever,  as  to  what  punish- 
ment the  defendant  might  receive  in  case 
he  is  found  guilty."  This  Instruction  as- 
sumes nothing,  and  very  properly  told  the 
Jury  It  was  none  of  their  business  as  to  the 
punishment  That  question,  in  a  case  like 
this,  Is  for  the  court  and  arises  after  verdict 
of  guilty,  and  not  before. 

At  the  reqnest  of  the  state,  the  court  in- 
formed the  Jury  that  "a  deadly  weapon  is 
one  likely  to  produce  death  or  great  bodily 
injnry,  as  a  knife,  an  az,  or  a  club."  It  Is 
urged  that  tliis  Instruction  was  prejudicial, 
In  that  by  naming  a  knife  It  emphasized  that 
Instrument  as  a  deadly  weapon.  It  did  no 
such  thing.  The  court  designated  a  knife, 
an  ax,  and  a  club  as  deadly  weapons,  and 
emphasized  one  of  them  no  more  than  the 
others. 

Lastly,  It  Is  urged  that  the  fourth  Instruc- 
tion given  on  the  request  of  the  state  is  er- 
roneous. It  reads:  "The  court  Instructs  the 
jury  that  the  intent  with  which  an  act  Is 
done  Is  a  mental  process,  and  as  such  gen- 
erally remains  hidden  within  the  mind  where 
it  is  conceived,  and  is  rarely,  if  ever,  sus- 
ceptible of  proof  by  direct  evidence,  but  must 
be  Inferred  or  gathered  from  the  outward 
manifestations  by  the  words  or  acts  of  the 
party  entertaining  them,  and  the  facts  or  cir- 
cumstances surrounding  or  attendant  upon 
the  assault  with  which  It  Is  charged  to  be 
connected."  The  criticism  is  upon  the  use 
of  the  word  "must"  The  court  by  employ- 
ing the  word,  merely  Intended  to  convey  to 
the  jury  that  the  intent  of  a  person  Is  de- 
dnclble  from  bis  words  and  conduct  only, 
and  not  that  the  jury  were  obliged  to  infer 
the  unlawful  Intent  in  the  case.  The  in- 
struction was  doubtless  copied  from  the  opin- 
ion In  Botsch  V.  State,  43  Neb.  601,  61  N.  W. 
730.  It  follows  that  the  judgment  must  be, 
and  It  Is,  affirmed. 

SULUVAN,  J.,  diasenta. 


SMITH  V.  NEUFBLD  «t  aL 
(Supreme  Court  of  Nebraska.    April  17,  1901.) 

APPBAIi— lAW  OF  TUB  CASB— QUIBTINO  TTTLM 
—FRAUD. 

1.  The  decision  of  questions  presented  to  thU 
court  in  reviewing  the  proceedings  of  the  dis- 


trict court  becomes  the  law  Of  the  case,  and, 
for  the  purposes  of  the  litigation,  settles  con- 
clusively the  points  adjodicated. 

2.  A  deciBion  of  this  conrt  holding  that  a  pe- 
tition states  a  cause  of  action,  is  an  adjadica- 
tion  that  the  facts  pleaded  will.  If  admitted  or 
proved,  entitle  the  plidntlff  to  the  relief  de- 
manded. 

3.  In  an  action  by  the  vendee  pf  exempt  prop- 
erty to  quiet  Ms  title  as  against  Jadgmcnt  cred- 
itors of  the  vendor,  fraud  is  an  immaterial  is- 
sue. 

(Syllabus  by  the  Conrt) 

Appeal  from  difetrlct  conrt  Hamilton  coun- 
ty; Sornborger,  Judge. 

Action  by  Jerome  H.  Smith  against  C.  C. 
Keufeld  and  others.  John  M.  Day  inter- 
venes. Judgment  for  plataitlff,  and  Inter- 
vener appeals.    Afllrmed. 

Stark,  Day  ft-  Orosvenor,  for  an^eUant 
Hainer  &  Smith,  for  appellee. 


SULLIVAN,  J.  The  appellee,  Jerome  H. 
Smith,  havhig  purchased  of  Tobias  Voth  cer- 
tain real  estate  in  Hamilton  county,  brought 
an  action  against  C.  C.  Neufeld  and  Jacob  I. 
Kroker,  judgment  creditors  of  the  vendor,  to 
quiet  bis  title  to  the  property.  The  district 
court  sustained  general  demurrers  to  the  pe- 
tition, and  gave  judgment  on  the  merits  In 
favor  of  the  defendants.  The  case  was  tben 
brought  by  appeal  to  this  court,  where  a  de- 
cision was  rendered  reversing  the  judgment, 
on  the  ground  and  for  the  reason  that  the 
fa.cts  pleaded  were  sufficient  to  constitute  a 
cause  of  action  and  to  entitle  the  plaintiff  to 
the  relief  for  which  be  prayed.  When  the 
case  went  back  to  the  district  court  the  in- 
tervener, John  M.  Day,  who  had  In  the  mean- 
time succeeded  to  the  rights  of  Neufeld  and 
Kroker,  filed  an  answer  alleging  that  the 
sale  by  Voth  to  Smith  was  fraudulent  as  to 
Voth's  creditors,  and  asking  that  his  judg- 
ments be  established  as  liens  upon  the  land. 
The  evidence  adduced  at  the  trial  having 
clearly  shown  that  all  the  material  aver- 
ments of  the  petition  were  true,  the  court 
found  generally  In  favor  of  the  plaintiff,  and 
rendered  judgment  quieting  his  title.  The 
evidence  bearing  upon  the  charge  of  fraud  In 
the  transactions  between  Voth  and  Smith 
was  held  to  be  immaterial,  and  no  finding 
was  based  upon  It.  The  facts  alleged  In  the 
petition  are  fully  set  out  in  the  opinion  of 
this  court  reversing  the  judgment  rmdered 
by  the  district  court  In  favor  of  Neufeld  and 
Kroker.  Smith  ▼.  Neufeld.  67  Neb.  OGO,  78 
N.  W.  278.  That  decision  determined  the 
legal  significance  and  effect  of  those  tacts. 
It  Is  a  binding  adjudication,  from  the  conse- 
quences of  which  the  parties  cannot  now  es- 
cape. On  the  facts  admitted  by  the  demur- 
rers, It  was  held  ttiat  Voth  had  no  Interest 
in  the  property  that  might  be  sold  upon  exe- 
cution, or  by  any  other  means  or  process, 
for  the  satisfaction  of  the  judg:ments  against 
him.  Prom  the  same  facts,  when  estab- 
lished by  evidence,  the  same  coteluslon  re- 
sults as  a  matter  of  course.    Gameau  t. 
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Kendal],  a  Neb. — ^,86N.  W.281;  Elttridge 
V.  SteveuB,  23  Cal.  284. 

Following  an  almost  unbroken  Une  of  aa- 
thorltles  in  other  Juriadlctlona,  thla  court.  In 
a  number  of  early  cases,  held  that,  when  a 
question  In  controversy  has  been  once 
squarely  decided,  the  decision.  If  acquiesced 
In,  or  If  not  recalled,  becomes  the  law  of  the 
case,  and  is  binding  upon  the  parties,  and 
those  claiming  through  or  under  them.  In  all 
subsequent  stages  of  the  litigation.  This 
doctrine  was,  it  Is  true,  challenged  as  harsh 
and  unjust  In  City  of  Hastings  t.  Foxwortby, 
45  Neb.  676,  63  N.  W.  956,  M  L.  R.  A.  821; 
but  it  has  been  reiterated  and  reaffirmed  In 
many  cases  since  decided,  and  may  now  be 
regarded  as  firmly  established  in  the  Jurls- 
prodence  of  this  state. 

The  trial  court  was  right  in  its  conclusion 
that  the  evidence  bearing  upon  the  charge 
of  fraud  In  the  transfer  from  Yoth  to  Smith 
was  not  material.  After  deducting  from  the 
gross  value  of  the  property  the  amount  due 
upon  the  incumbrances  conceded  to  be  valid 
and  enforceable,  the  real  interest  of  Yoth 
was  only  $267.10.  This  interest  was  exempt 
under  the  homestead  law.  It  could  not  be 
reached  by  creditors,  and  was,  consequently, 
incapable  of  fraudulent  alienation.  Derby  v. 
Weyrlch.  8  Neb.  174;  Boggs  v.  Thompson, 
13  Neb.  403,  14  N.  W.  893;  Hooper  v.  Cas- 
tetter,  45  Neb.  07,  63  N.  W.  136;  GlUespie  T. 
Brown,  16  Neb.  467,  20  N.  W.  632;BIoedom 
V.  Jewell.  34  Neb.  649,  62  N.  W.  367;  Mnndt  v. 
Hagedom,  49  Neb.  409.  68  N.  "W.  610;  Rob- 
erts V.  Robinson,  49  Neb.  717,  68  N.  W.  1035; 
Bank  V.  David,  63  Neb.  608,  74  N.  W.  42. 

The  trial  court  having  conformed  its  action 
to  the  decision  of  this  court  on  the  former 
appeal,  the  Judgment  quieting  plalntUTs  title 
should  be,  and  is,  affirmed. 


PHILADELPHIA  MORTOAQB  &  TRUST 

00.  v.  OYLER  et  al. 

PRESIDENT,  ETC.,  OF  INSURANCE  00. 

OF  NORTH  AMERICA  v.  SAME. 

(Supreme  0»urt  of  Nebraska.    April  17,  1901.) 

UORTOAQB  FORSCLOSimB— RSCEIVBR— 
APPOINTMENT. 

1.  In  an  action  to  foreclose  a  real-estate  mort- 
Kaxe,  a  defendant  who  is  liable  for  a  deficiency 
Judgment  has  such  a  beneficial  Interest  in  the 
result  of  the  suit  that  he  may,  if  proper  grounds 
exist  therefor,  apply  for  and  obtain  the  ap- 
pointment of  a  receiver  for  the  purpose  of  pre- 
serving the  property  and  the  income  therefrom, 
for  the  satisfaction  of  the  debts  which  are  a 
lien  thereon. 

2.  Where  mortgaged  premises  are  probably 
Insufficient  to  satisfy  the  mortgage  debt,  and 
the  property  is  allowed  to  deteriorate  and  taxes 
to  aocnmnlate,  these  are  grounds  sufficient  to 
Justify  the  appcdntment  of  a  receiver  to  take 
charge  of  the  mortgaged  premises,  collect  the 
rents,  and  apply  them  in  such  manner  as  to 
preserve  the  property  for  the  satisfaction  of 
the  debt  for  whidi  it  is  pledged. 

3.  Evidence  examined,  and  Md  sufficient  to 
support  the  order  made  for  the  appointment  of 
a  receiver,  and  the  application  of  the  income 
of  the  property  in  his  hands  for  the  payment 


of  the  delinquent  taxes  assessed  against  the 
same. 
(SyUabus  by  the  Court.) 

Appeal  from  district  ooort;  Lancaster 
county;  Holmes,  Judge. 

Action  by  Philadelphia  Mortgage  ft  Trust 
Company  against  W.  M.  Oylw  and  others, 
and  by  the  president  and  directors  of  the 
Insnrance  Company  of  North  America 
against  same  defendants.  Actions  consoli- 
dated. Judgment  for  plaintiffs,  and  the  Min- 
nesota Title  Imrarance  &  Trust  Company  and 
others  appeaL    Affirmed. 

Strode  &  Strode,  for  appellants.  8.  L. 
Gelsthardt  and  Field  &  Brown,  ■  (or  appel- 
lees. 

HOLCOMB,  J.  Two  separate  actions  In 
equity  were  instituted  for  the  purpose  of 
foreclosing  mortgage  liens  on  two  tracts  of 
real  estate,  and  the  recovery  of  the  debts 
secured  thereby,  which  were  afterwards  con- 
solidated, and  prosecuted  as  one  action. 
The  matters  in  controversy  are  common  to 
both  actions  before  consolidation;  hence  the 
propriety  of  treating  them  as  but  a  single 
ease.  After  the  execution  of  the  mortgages, 
the  properties  mortgaged,  being  two  adjoin- 
ing improved  lots,  were  several  times  trans- 
ferred, the  grantee  In  each  instance  assum- 
ing and  agreeing,  as  a  part  of  the  considera- 
tion for  the  purchase  price,  to  pay  the 
mortgage  debt  with  which  the  property  was 
incumbered.  At  the  time  the  action  was  be- 
gun the  properties  were  owned  by  one 
Charles  W.  Russell,  a  nonresident,  who,  prior 
to  Its  commencement,  had  executed  a  second 
mortgage  on  both  lots  to  the  appellant  the 
Minnesota  Title  Insurance  &  Trust  Com- 
pany to  secure  the  payment  of  the  sum  of 
$2,000.  After  the  commencement  of  the  ac- 
tion, and  on  the  10th  day  of  March,  1896,  the 
title  Insurance  and  trust  company,  subse- 
quent mortgagee,  obtalfaed  from  the  owner 
of  the  premises  as  further  security  an  as- 
signment of  a  lease  to  the  premises  held  by 
the  owner,  and  the  rents  accruing  thereun- 
der, amounting  to  the  sum  of  $200  a  month. 
During  the  pendency  of  the  foreclosure  pro- 
ceedings, and  on  May  26,  1896,  the  defend- 
ant and  appellee  Cochran  made  application 
for  the  appointment  of  a  rfteiver  of  the 
premises  in  controversy.  In  which  applica- 
tion the  mortgagor  and' defendant  Oyler  aft- 
erwards Joined.  A  receiver  was  prayed  for 
on  the  ground  that  the  applicants  were  lia- 
ble for  any  deficiency  that  might  exist  after 
the  sale  of  the  mortgaged  property;  that  the 
subsequent  grantees,  who  were  also  liable 
for  a  deficiency,  and  to  whom  they  stood  in 
relation  as  surety  to  principal,  were  nonres- 
idents of  the  state,  without  the  Jurisdiction 
of  the  court  and  against  whom  no  Judgment 
could  be  rendered;  and  that  they  could  ob- 
tain no  relief  as  against  them  except  by  a 
resort  to  a  court  of  foreign  Jurisdiction,  in 
the  event  they  were  required  to  pay  any  de- 
flcioicy  In  the  action  at  bar.    It  Is  also  al- 
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leged  in  substance  that  the  taxes  on  the 
premises  hare  not  been  paid,  and  have  been 
suffered  to  become  delinquent  In  a  large 
sum,  and  that  the  premises  were  liable  to  be 
sold  for  taxes;  that  the  premises  were  in  a 
bad  state  of  repair,  were  going  to  waste, 
were  falling  into  decay,  and  becoming  un- 
suitable for  tenants;  that  the  rents  and 
profits  were  being  diverted  for  the  purpose 
of  paying  a  subsequent  lien,  etc.,— all  of 
which  endangered  the  security,  and  render- 
ed the  property  insufficient  to  pay  the  mort- 
gage debt.  The  application  was  resisted  by 
the  title  Insurance  and  trust  company  on  the 
grotmd  that  It  held  a  valid  assignment  of 
the  lease  of  the  premises;  that  the  appli- 
cants had  no  standing  in  court  for  the  pur- 
pose of  having  a  receiver  appointed,  and,  in 
case  of  any  deficiency,  had  ample  recourse 
on  the  subsequent  grantees,  who  were  sol- 
vent; that  the  Russells,  Its  creditors  and 
subsequent  gn^antees,"  were  insolvent,  and, 
unless  the  rents  and  profits  were  applied  to 
its  lien,  It  would  bo  remediless;  and  denying 
the  allegations  of  waste.  The  sheriff  was 
on  June  5th  appointed  a  temporary  receiver. 
On  October  6tb  the  mortgagees  Joined  in 
the  application  for  a  receiver.  On  Decem- 
ber 8th  the  applicants  Oyler  and  Cochran 
moved  to  have  the  sheriff  apply  the  moneys 
received  by  him  as  temporary  receiver  on 
the  delinquent  taxes  assessed  against  the 
premises.  This  was  resisted  by  the  appel- 
lant, who  prayed  for  an  order  directing  the 
sheriff  to  pay  the  moneys  held  by  him  to  It 
As  to  the  appointment  of  a  permanent  re- 
ceiver and  the  disposition  of  the  moneys 
collected  by  the  temporary  receiver,  it  was 
ordered  by  the  court  that  a  permanent  re- 
ceiver be  appointed,  and  that  the  temporary 
receiver  be  directed  to  pay  and  apply  the 
moneys  received  by  him  on  delinquent  taxes 
assessed  against  the  mortgaged  premises. 
From  the  order  directing  the  temporary  re- 
ceiver to  pay  the  moneys  collected  by  him  In 
satisfaction  of  taxes  assessed  against  the 
premises,  and  denying  appellant's  motion  to 
Lave  the  same  paid  to  It,  an  appeal  Is  taken 
to  this  court,  and  we  are  called  upon  to  de- 
cide as  to  the  correctness  of  the  ruling  re- 
ferred to. 

It  Is  argued  by  appellant  that  the  order  Is 
In  violation  of  Its  rights  as  an  assignee  of 
the  lease  of  the  premises  and  the  rents  ac- 
cruing thereunder;,  that  Cochran  and  Oyler 
had  no  such  Interest  In  the  suit  as  would 
give  them  a  standing  to  apply  for  the  ap- 
pointment of  a  receiver;  and  that,  the  sub- 
sequent grantees  being  financially  respon- 
sible for  any  deficiency,  the  applicants  would 
.not  suffer  any  Injury;  and  that  the  evidence 
was  not  sufficient  to  authorize  the  appoint- 
ment of  a  receiver.  It  occurs  to  us  that  but 
two  principal  propositions  are  involved  In  a 
proper  discussion  of  the  case:  First,  were 
the  applicants,  occupying  the  itosition  they 
did  with  relation  to  the  suit,  entitled  on  their 
motion  In  a  proper  case  to  have  a  receiver 


appointed?  and,  second,  under  the  facts  as 
disclosed  by  the  record,  was  it  an  abuse  of 
discretion  in  the  trial  court  to  appoint  a 
receiver  of  the  property,  and  direct  the  pay- 
ment of  the  moneys  collected  in  the  manner 
stated?  By  the  provisions  of  the  statute  a 
receiver  may  be  appointed  for  several  caus- 
es, among  which  are:  (a)  In  an  action  by 
a  creditor  to  subject  any  property  or  fund 
to  his  claim,  or  between  those  Jointly  own- 
ing or  interested  In  any  property  or  fund 
which  Is  in  danger  of  being  lost,  removed, 
or  materially  Injured;  (b)  In  an  action  for 
the  foreclosure  of  a  mortgage,  when  the 
mortgraged  property  Is  In  danger  of  being 
lost,  removed,  or  materially  injured,  or  Is 
probably  Insufficient  to  discbarge  the  mort- 
gage debt;  and  (c)  in  all  other  cases  where 
receivers  have  heretofore  been  appointed  by 
the  usages  of  courts  of  equity.  Section  206, 
Code  Civ.  Proc.  The  property  mortgaged  is 
pledged  to  the  payment  of  the  mortgage 
debt.  In  equity  the  property  must  be  ex- 
hausted before  a  deficiency  Judgment  can  be 
recovered.  The  mortgage  provided  in  ex- 
press terms  that  the  mortgagor  (and  gran- 
tees) would  keep  the  premises  In  repair,  and 
pay  the  taxes  assessed  against  the  same. 
The  charges  to  meet  the  public  revenues 
were  a  prior  Hen  to  the  mortgage,  and,  as 
they  were  permitted  to  accumulate,  to  that 
extent  lessened  the  mortgage  security  and 
enhanced  the  probability  of  a  deficiency 
when  resort  was  had  to  proceedings  to  sub- 
ject It  to  the  satisfaction  of  the  debt.  The 
property  by  virtue  of  the  delinquent  taxes 
was  subject  to  sale  at  any  time,  which  wonld 
entail  as  an  additional  charge  costs,  penal- 
ties, and  a  high  rate  of  interest  all  calcu- 
lated to  depreciate  the  value  of  the  mort- 
gage security.  If  In  all  these  matters  the 
appellant  was  charged  with  notice  at  the- 
time  of  taking  its  second  mortgage  security, 
as  assignee  of  the  lease  of  the  premises  and 
the  rents  accruing  thereunder.  It  by  that 
fact  alone,  stood  In  no  better  position  than 
the  owner  and  lessor.  The  applicants  for 
the  appointment  of  a  receiver  had  sncb  an 
Interest  In  the  result  of  the  suit  as  made  it 
of  vital  Importance  to  them  that  the  ivem- 
Ises  should  be  preserved  from  waste  and 
decay,  from  tax  Hens,  or  other  causes  which 
wonld  lessen  the  security  for  the  debt  for 
which  they  were  personally  liable.  They 
had  no  adequate  and  certain  remedy  with 
respect  to  the  alleged  solvency  of  their  sub- 
sequent grantees,  who  were  pecuniarily  lia- 
ble for  any  deficiency,  and  who  stood  t» 
them  In  the  relation  of  principal  and  sure- 
ty. These  parties  were  beyond  the  Juris- 
diction of  the  court  and  were  not  parties  to 
the  action.  Nothing  could  be  determined  aa 
against  them  as  to  any  liability  for  a  de- 
ficiency. In  Jurisdictions  where  Insolvency 
of  a  mortgagor  la  required  in  determining 
the  Inadequacy  of  security  for  the  purpose 
of  furnishing  a  basis  for  the  appointment 
of  a  receiver,  absence  of  a  solvent  mortgagor 
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or 'other  person  liable  personally  for  the 
debt  Is  held  to  be  sufficient,  the  same  as 
though  Insolvency  was  made  the  basis.  I^or 
reasons  analogous,  the  alleged  solvent  gran- 
tees being  without  the  jurisdiction  of  the 
court,  the  fact  of  their  solvency  would  not 
prevent  the  appointment  of  a  receiver  It 
otherwise  proper.  Under  oar  statute  the  In- 
solvency of  the  mortgagor  or  other  person 
liable  for  the  mortgage  debt  Is  not  required 
before  the  appointment  of  a  receiver  Is  jus- 
tiBed.  "Where  the  mortgaged  property  Is 
probably  Insufficient  to  discharge  the  mort- 
gage debt"  says  the  statute,  a  receiver  may 
be  appointed.  The  receivership  is  asked 
only  for  the  purpose  of  preserving  the  proi>- 
erty,  sequestering  the  rents  and  profits,  and 
having  them  applied  to  the  extinguishment 
of  taxes,  which  are  a  first  and  prior  lien, 
which  enhances  the  security  of  the  second 
as  well  as  the  first  mortgage,  and  Is  In  the 
Interest  of  all  parties  concerned.  The  appel- 
lant's position  Is,  In  effect,  to  have  Its  sec- 
ond mortgage  declared  a  prior  lien  over  all 
others  by  directing  the  Income  of  the  prop- 
erty, which  In  equity  and  under  the  terms 
of  the  mortgage  should  be  applied  to  the 
preservation  of  the  property  and  the  pay- 
ment of  charges  existing  against  the  same 
for  purposes  of  revenue,  to  be  paid  to  It 
As  between  the  subsequent  mortgagee  and 
persons  liable  personally  for  a  deficiency, 
the  equities  are  In  favor  of  the  latter,  who 
should  be  relieved  of  liability  before  the 
proi>erty  or  the  Income  therefrom  should 
be  taken  to  satisfy  the  debt  due  under  the 
subsequent  mortgage.  The  statute  does  not 
restrict  the  application  for  a  receiver  to  a 
plalntiCT,  nor  Is  It  believed  such  was  in- 
tended by  the  legislative  enactment  A  de- 
fendant may,  In  a  proper  case,  be  heard  to 
make  such  an' application.  A  receiver  will 
be  appointed  when  justice  and  equity  will 
thereby  be  promoted  (Beach,  Rec.  S  12);  and 
on  the  application  of  a  defendant  against  a 
co-defendant  when  a  party  Is  beneficially  In- 
terested, and  to  prevent  fraud  and  spoliation 
(Id.  {  53;  State  v.  Railway  Co..  18  Md.  194; 
Hensbaw  v.  Wells,  9  Humph.  586).  It  would 
be.  It  seems  to  us,  permissible  for  a  mortga- 
gor of  premises  afterwards  conveyed  to  a 
third  party,  and  which  secured  a  debt  upon 
which  he  was  personally  liable.  In  an  action 
to  foreclose  such  mortgage,  and  where  waste 
or  Inadequacy  of  security  Is  made  the  basis, 
to  apply  for  a  receiver  of  such  premises  for 
the  pnrpose  of  having  the  debts  satisfied  out 
of  the  property  pledged  to  their  payment  ac- 
cording to  priorities,  regardless  of  the  ques- 
tion of  his  solvency  and  liability  to  meet  a 
deficiency  by  reason  of  his  personal  liability, 
and  in  this  case  we  hold  that  the  mortgagor 
and  grantee  had  such  a  substantial  and  ben- 
eficial interest  in  the  suit  by  reason  of  their 
personal  liability  for  the  debt  as  would  give 
them  a  standing  In  a  court  of  equity  for  the 
purpose  of  applying  for  a  receiver  to  take 
charge  of  and  preserve  the  mortgaged  prop- 


erty, and  apply  the  Income  to  the  jwyment 
of  taxes  or  In  satisfaction  of  the  mortgage 
debt  and  thus  lessen  their  liability,  and 
save  them  from  injury  by  reason  of  a  Judg- 
ment for  deficiency. 

On  the  second  proposition,  to  wit  the  suffi- 
ciency of  the  evidence  to  warrant  the  ap- 
pointment of  a  receiver,  we  think  it  abundant 
to  justify  the  action  taken.  The  rule  Is  that 
an  appointment  of  a  receiver  will  not  be  dis- 
turbed on  appeal  unless  It  clearly  appears 
that  there  has  been  an  abuse  of  discretion, 
and  the  order  ought  not  to  have  been  entered. 
Beach,  Rec.  {  118;  Roberts  v.  Bank  (Wash.) 
37  Pac.  26;  Sanders  v.  Slaughter,  89  Oa.  34; 
Beaumont  v.  Beaumont  166  Pa.  615,  81  Ati. 
336;  Fluker  v.  Railway  Co.,  48  Kan.  677,  30 
Pac.  18.  And  where  the  order  la  based  on 
conflicting  evidence  It  will  not  be  disturbed 
onlesB  clearly  wrong.  Beaumont  v.  Beau- 
mont supra;  Nlmocki  ▼.  Shingle  0>.,  110 
N.  C.  230,  14  S.  B.  684;  Ponder  v.  Tate,  96 
Ind.  330.  Where  the  mortgaged  premises  are 
probably  Insufficient  to  satisfy  the  mortgage 
debt  the  property  allowed  to  deteriorate,  and 
taxes  to  accumulate,  these  circumstances 
are  all  reasons  appealing  strongly  to  a  coiirt 
of  equity  for  the  appointment  of  a  receiver 
to  take  charge  of  the  mortgaged  premises, 
collect  the  rents,  and  apply  them  In  such 
manner  as  to  preserve  the  property  for  the 
satisfaction  of  the  debts  for  which  It  has 
been  pledged.  Rogers  v.  Marshall,  88  How. 
Prac.  43;  Beach,  Rec.  {  530;  Insurance  Co. 
V.  Loud.  20  How.  Prac.  96;  Stockman  v. 
WaMlfl,  30  N.  J.  Eq.  449;  Finch  v.  Houghton, 
19  Wis.  149;  Hangan  v.  Nethmd  (Minn.)  63 
N.  W.  873;  Schrelber  v.  Carey  (Wis.)  4  N. 
W.  124;  Bank  v.  Backus  (Minn.)  66  N.  W. 
5.  In  Trust  0>mpany  v.  Gooa,  47  Neb.  804, 
66  N.  W.  843,  this  court  announces  the  rule  as 
follows:  "The  fact  that  the  mortgaged  prem- 
ises are  of  Insufficient  value  to  pay  the 
amount  of  the  plaintiffs  claim  and  costs, 
coupled  with  the  farther  facts  that  the  order 
confirming  the  sale  may  possibly  be  reversed, 
that  the  defendants  have  collected  the  rents, 
and  refused  to  apply  the  same  to  the  payment 
of  taxes  and  assessments  against  the  prem- 
ises and  to  keep  the  premises  Insured,  and 
the  liability  of  the  real  estate  being  sold  for 
nonpayment  of  said  taxes,  justify  the  ap- 
pointment of  a  receiver."  The  case  at  bar 
comes  entirely  within  the  reason  of  the  rule 
In  the  case  jnst  cited.  The  order  of  the  dis- 
trict court  complained  of  is  right  and  should 
be  affirmed,  which  Is  accordingly  d(me.  Af- 
firmed. 


TUCKER  V.  CARLSON  et  al. 
(Supreme  Court  of.  Iowa.    April  11.  1901.) 

APPBAL-STRIKINO  ABSTRACT-NOTICB-PAR- 
TIES— TAX  DEED— DESCRIPTION. 
1.  The  supreme  court  will  not  strike  an  ab- 
stract on  tlie  ground  that  it  is  not  filed  in  time 
under  tlie  rules.  In  the  absence  of  showing  of 
prejudice. 
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2.  Where  plaintiff  dismissed  his  action  as 
against  one  defendant,  and  tlie  controTersy  on 
appeal  can  be  determined  without  affecting  the 
rights  of  BDch  defendant,  plaintiff  cannot  com- 
plain of  the  other  defendant's  omission  to  serre 
such  defendant  Tdth  notice  of  appeal. 

3.  A  descriptiMi  in  a  tax  deed,  "the  N.  W. 
twenty-eight  acres  of  the  S.  E.  \i  of  the  N.  B. 
\i,"  etc.,  is  not  safflcient  to  describe  a  tract 
comprising  all  of  sach  40  acres  excepting  a 
square  acre  off  the  northeast  comer  and  an  ir- 
regular tract  of  11  acres  off  the  southeast  cor- 
ner. 

Appeal  from  district  court,  Lee  comity; 
Henry  Bank,  Jr.,  Judge. 

Action  to  quiet  title.  From  a  decree  In 
plaintiff's  faror,  defendants  appeaL  Re- 
yersed. 

Nannie  li.  Smitb  and  J.  F.  Smith,  for  ap- 
pellants. John  E.  Craig  and  A.  L.  Parsons, 
for  ai^ellee. 

WATERMAN,  J.  Two  motions  are  submit- 
ted with  the  case.  One  seeks  to  strike  the 
additional  abstract  of  appellee  because  not 
filed  within  the  time  prescribed  by  the  rules. 
Appellee  claims  the  delay  was  caused  by  the 
fact  that  appellant  took  from  the  clerk's 
office  the  transcript  of  evidence,  and  kept  It, 
despite  appellee's  frequent  requests  therefor. 
This  Jb  dmled  by  appellant  We  shall  not 
attempt  to  settle  this  controversy,  but  shall 
overrule  the  motion,  because  we  do  not  strike 
an  abstract  on  the  ground  that  It  la  not  filed 
in  time  under  the  rules  unless  there  Is  some 
showing  of  prejudice,  and  no  such  showing 
is  made  In  this  cas&  01^  of  Ft  Madison  v. 
Moore,  109  Iowa,  476^  80  N.  W.  S27.  and 
cases  cited  therein. 

The  other  motion  filed  by  appellee  asks  to 
have  the  appeal  dismissed  on  two  grounds: 
(1)  Because  all  the  evidence  has  not  been 
certified  to  this  court;  and  (2)  because  notice 
of  appeal  was  not  served  on  one  Gambrel, 
who  vas  Joined  as  defendant  with  appel- 
lant As  to  the  first  ground.  It  Is  sufilcient 
to  say  that  the  denial  made  by  the  appellee 
of  the  record  is  not  In  such  form  as  to  require 
a  certification.  An  amended  abstract  is  filed 
by  him,  apparently  covering  all  the  defects 
of  which  he  complains.  The  omission  to 
serve  the  notice  of  appeal  on  Gambrel  Is  of 
no  consequence,  for  the  action  was  dismissed 
by  plaintiff  as  against  him,  and  the  contro- 
versy here  presented  can  be  determined  with- 
out In  any  manner  affecting  his  rights. 
Tills  brings  ns  to  the  merits  of  the  case. 
Phiintlff  claimed  title  to  the  S.  E.  ^  of  N. 
E.  \i  of  section  21,  township  66  N.,  of  range 
5  W.,  In  Lee  county,  except  1  acre  in  north- 
east comer  thereof  and  6  acres  in  southeast 
corner;  and  he  claimed  also  &V^  acres  in  an- 
other 40-acre  tract  of  which  no  more  par- 
ticular description  need  be  given.  This  ac- 
tion was  brought  in  1886,  at  which  time  plain- 
tiff held  separate  tax  deeds  to  these  two 
tracts.  As  both  of  these  deeds  were  held 
void  by  the  trial  court  tor  Indefiniteness  of 
description,  and  plaintiff  has  taken  no  appeal, 
we  need  give  them  no  further  consideration. 
The  cause  stood  in  the  trial  court  until  the 


year  1808,  when  plaintiff,  by  amendment  set 
up  a  claim  to  the  northwest  28  acres  of  the 
S.  E.  %.  N.  B.  %,  21—65-5  W.  A  number  of 
objections  are  urged  to  this  so-called  "amend- 
ment" but  we  need  not  rule  upon  them.  On 
the  trial,  plaintiff  introduced  under  this 
amendment  another  tax  deed,  in  which  the 
description  of  the  land  he  claimed  was  as  fol- 
lows: "The  northwest  28  acres  of  S.  E. 
quarter  of  N.  E.  quarter  of  section  21  pf  town- 
ship sixty-five  north  of  range  five  west"  in 
Lee  county,  Iowa.  This  deed  was  held  valid 
by  the  trial  court  and  upon  it  is  founded  the 
decree  In  plaintiffs  favor.  We  have  only  to 
consider  the  sufficiency  of  the  description. 
Accoi'dlng  to  a  plat  presented  by  appellee, 
this  description  covers  a  tract  of  the  follow- 
ing form: 


Z6  Acnei 

|M. 

SAcnes 

£  Acnes 

Clearly,  this  Is  not  the  northwest  28  aties 
of  this  40.  Nor  do  we  think  under  such  a 
description  any  person  could  accurately  plat 
the  land  which  the  deed  purports  to  convey. 
It  Is  impossible  to  know  from  the  deed  wheth- 
er the  southeast  boundary  line  is  Intended  to 
be  straight  or  otherwise.  Nowhere  Is  the 
form  of  the  tract  described  given.  In  Roberts 
T.  Deeds,  67  Iowa.  820,  10  N.  W.  740,  the 
description  in  a  tax  deed  was  the  "N.  W. 
part  of  N.  E.  N.  E.  section  81,  township  74. 
range  8  west  containing  three  acres."  The 
court  held  it  insufficient;  saying,  "The  de- 
scription does  not  Indicate  the  figure  of  the 
land."  We  do  not  see  why  this  decision  is 
not  controlling  on  the  que&tion  before  ns. 
The  case  Is  very  different  from  one  where  the 
description  Is  the  north  or  south  28  acres,  for 
instance,  of  a  certain  40,  because  there  the 
tract  would  be  cut  off  or  defined  by  a  line 
parallel  with  the  north  and  south  boundaries 
of  the  subdivision  in  which  the  tract  to  be 
identified  is  located.  Our  conclusion  Is  that 
the  trial  court  was  in  error  in  holding  the  tax 
deed  In  question  to  be  valid.    Reversed. 


MORGAN  T.  DBS  MOINES  UNION  RT.  CO. 

et  al. 

(Supreme  Ooort  of  Iowa.    April  13,  1901.) 

RAILROADS— RIGHT  OF  WAT— TRACKS  IN  AL- 
LEYS—RIGHT  TO  CROSS  STRBBT— INCORPO- 
RATION—GENERAL  LAWS-CONTROL  OP  MU- 
NICIPALITY—ABANDONMENT OP  RIGHT  OP 
WAT-GRANT  OF  UNUSED  RIGHT  OP  WAY. 

1.  A  city  terminal  railroad  company,  whose 
articles  of  incorporation  recite  that  it  is  for 
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the  pnrpoee  of  owninir,  constractinK.  and  oper- 
ating depots,  freight  hoaaea,  and  railways  with- 
in a  certain  city,  and  that  it  shall  possess  all 
the  powers  conferred  apon  corporations  for 
pecuniary  profit  by  Code,  tit.  9,  c.  1,  la  incor- 
porated nnder  the  general  law,  and  not  under 
Acta  20tli  Gen.  Assem.  c.  1B9,  aathorising  the 
incorporation  of  companies  to  conatmct  bnild- 
ings  and  traclcs  for  tne  use  of  railroad  compa- 
nies, and  providing  that  snch  companies  may 
acquire  anch  rights  of  way  as  the  railroad 
comndsdonera  shall  deem  necessary;  'and  hence 
the  consent  of  the  railroad  commiasloners  is 
not  necessary  to  Its  acquiring  a  right  of  way. 

2.  Where  a  city  grants  a  right  of  way  in  an 
alley  to  a  railroad  company,  such  right  of  way 
does  not  prevent  the  company  from,  acquiring 
by  purchase  a  private  right  of  way  in  addition 
thereto  on  lands  adjoining  the  alley. 

S.  Where  a  terminal  railroad  company  only 
operating  lines  in  one  dty  is  granted  a  certain 
number  of  feet  in  width  in  which  to  cross  a  dty 
street,  such  grant  is  not  exclusive,  but  the  road 
may  use  a  greater  width,  since  a  railroad  com- 
pany has  the  right  to  cross  the  streets  of  a 
municipality  without  the  consent  of  the  dty 
authonties. 

4.  A  railroad  company  crossing  dty  streets  at 
grade  is  not  prohiUted  or  restricted  from  cross- 
ing at  an  angle  as  long  as  its  tracks  are  not  laid 
in  front  of  property  belonging  to  others. 

5.  Where  a  railroad  company  acquires  the 
right  to  lay  its  tracks  in  an  alley,  and  also 
purchases  a  private  right  of  wav  adjoining 
thereto,  on  wbdch  it  lays  Its  tracks,  but  does  not 
use  the  alley  for  tracks  for  over  dght  years, 
such  nonuser  does  not  constitute  an  abandon- 
ment of  the  right  of  way  in  the  alley,  within 
Code  1873,  {  1260,  as  amended  by  the  15th  and 
IStb  general  assembly,  providing  that  the  fail- 
ure of  a  railroad  companv  acquiring  a  right  of 
way  to  use  or  operate  tne  same  for  a  period 
of  eight  years  shall  cause  the  right  of  way  to 
revert  to  the  original  owner. 

6.  Where  a  city  grants  a  right  of  way  in  an 
alley  to  a  railroad  company,  tne  company  may 
transfer  such  right  to  another  company,  though 
it  has  never  used  such  alley  for  railroad  pur- 
poses. 

Appeal  from  district  court,  Polk  county; 
Tboniaa  F.  Stevenson,  Judge. 
Action  In  equity  to  abate  a  nuisance  caus- 


ed, aa  alleged,  by  the  construction  and  main- 
tenance of  the  tracks  of  defendant  railway, 
and  by  the  operation  of  trains  thereon,  and 
by  permitting  cars  to  so  stand  upon  its  said 
tracks  as  to  obatmct  access  to  plalntUTs 
property.  The  trial  court  granted  some 
slight  relief  to  plaintlfr,  which  is  not  com- 
idalned  of  by  defendants;  but,  in  the  main, 
judgment  went  against  plaintiff,  and  he  ap- 
peals. 

Phillips,  Ryan  &  Ryan,  for  appellant. 
Cummins,  Hewitt  &  Wright,  for  the  railway 
company.  J.  E.  Mershon  and  W.  Banister, 
for  the  city. 

WATKRMAN.  J.  Plaintiff  ia  the  owner 
of  a  lot  In  defendant  dty,  upon  which  stands 
a  large,  brick  building  that  is  used  as  a  ho- 
tel. This  building  fronts  east  upon  Fourth 
street,  which  runs  north  and  south,  with  a 
slight  descending  grade,  towards  the  south. 
In  front  of  and  just  north  of  the  building. 
On  the  north  of  plaintiff's  property  is  an 
east  and  west  alley  25  feet  wide;  immedi- 
ately west  is  a  north  and  south  alley;  and 
upon  the  south  the  property  abuts  on  an- 
other east  and  west  alley,  or  narrow  street, 
25  feet  wide.  The  tracks  of  defendant  rail- 
way run  east  and  west,  passing  plaintiff's 
property  on  the  north.  The  right  of  way  is 
mainly  upon  a  strip  of  land  owned  by  the 
railway  company,  and  which  abuts  upon  the 
north  side  of  the  alley  that  bounds  plain- 
tiff's property  on  the  north.  One  of  these 
tracks  occupies  .this  alley  east  of  Fourth 
street,  and  one  is  also  laid  therein  west  of 
the  north  and  south  alley  which  runs  in  the 
rear  of  plaintiff's  premises.  A  sketch  of  the 
premises  with  the  immediate  vicinity  on  the 
north  la  appended,  In  order  to  convey  a 
clearer  understanding  of  the  general  situa- 
tion: 
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Tbere  are  several  groands  of  complaint, 
one  of  which  grows  out  of  the  sustaining  of 
defendants'  demurrer  to  a  portion  of  plain- 
tlfTs  reply.  As  this  matter  will  be  disposed 
of  In  what  we  have  to  say  generally  on  the 
case,  we  shall  not  further  notice  the  man- 
ner In  which  the  point  Is  raised.  With  the 
brief  statement  given  as  a  basis,  we  think 
we  can  make  ourselves  better  understood  by 
taking  up  the  other  facts  as  they  arise  In 
connection  with  the  different  issues  pre- 
sented. 

1.  Plaintiff  claims  that  defendant  has  no 
right  to  maintain  its  tracks  across  Fourth 
street,  and  to  sustain  this  contention  in- 
sists that  defendant  is  Incorporated  under 
chapter  139,  Acta  20tb  Gen.  Assem.,  and  that 
its  rights  under  such  act  are  restricted.  One 
limitation  upon  which  an  argument  Is  found- 
ed, as  contained  In  section  2,  Is  as  follows: 
"Every  corporation  formed  under  the  pro- 
visions of  the  preceding  section  shall  have 
power  to  take  and  hold  for  the  purpose  there- 
in mentioned  such  real  estate  as  may  be 
found  necessary  by  the  railroad  commission- 
ers for  the  location  of  its  depot  and  ap- 
proaches which  it  may  acquire  by  purchase 
or  condemnation,"  etc.  As  defendant's 
tracks  are  laid  mainly  upon  lands  which  it 
purchased  and  holds  for  right  of  way  pur- 
poses, and  as  It  concededly  never  Invoked 
any  finding  by  the  railroad  commissioners.  It 
Is  Insisted  that  such  tracks  are  unlawful 
structures.  The  answer  made  by  the  rail- 
way company  is  that  it  Is  Incorporated  under 
the  general  law,  and  no  finding  by  the  rail- 
road commissioners  was  necessary  to  war- 
rant it  in  procuring  a  right  of  way  and  lay- 
ing track  thereon.  It  may  be  well  to  look 
first  at  the  object  of  chapter  138,  Acts  20tb 
Gen.  Assem.  We  shall  not  set  out  the  act  in 
full,  but  content  ourselves  with  saying  that 
It  is  manifest  from  the  terms  of  this  stat- 
ute that  Its  purpose  was  to  endow  with  the 
power  of  eminent  domain  a  corporation 
which  would  otherwise  possess  no  such  pow- 
er. The  corporation  provided  for  In  this  act 
Is  not  a  railway  company.  It  Is  not  intended 
that  It  diaU  operate  locomotives  or  cars. 
Its  purpose  Is  to  construct  buildings  and 
tracks  for  use  by  railway  companies.  There 
Is  no  reason  for  assuming  that  a  railway 
company  could  not  also,  irrespective  of  this 
act,  construct  a  union  depot,  or  that  In  so  do- 
ing It  would  lose  any  of  the  powers  it  po9- 
sessed  under  the  general  incorporation  act 
See  Beach  v.  Wakefield,  107  Iowa,  567-582, 
76  N.  W.  688,  78  N.  W.  197.  That  defendant 
was  Incorporated  under  the  general  law  Is 
made  apparent  by  the  terms  of  Its  articles, 
of  which  the  following  Is  a  part:  "Art  11. 
The  general  nature  of  the  business  to  be 
transacted  shall  be  the  construction,  owner- 
ship and  operation  of  a  railway  in,  around 
and  about  the  city  of  Des  Moines,  Iowa,  in- 
cluding the  construction,  ownership  and  use 
of  tlie  depots,  freight  houses,  railway  shops, 
repair  sliops,  stock  yards,  and  whatever  else 


may  be  nsefnl  and  convenient  for  the  opera- 
tion of  railways  at  the  terminal  point  of 
Des  Moines,  Iowa,  as  well  as  the  tranaf^  of 
cars  from  the  line  or  depot  of  one  railway 
to  another,  or  from  the  various  manufactor- 
ies, warehouses,  storehouses,  or  elevators  to 
each  other,  or  to  any  of  the  railways  or 
depots  thereof  now  constructed  or  to  be  here- 
after copstrncted  in  or  around  the  city  of 
Des  Moines,  and  such  corporation  shall  pos- 
sess all  the  powers  confeiTed  upon  corpora- 
tions for  pecuniary  profit  by  chapter  1  of  ti- 
tle IX  of  the  Code  and  the  amendments 
thereto."  These  articles  were  afterwards 
amended,  but  in  no  way  was  the  language 
set  out  qualified  in  the  amendment  Defend- 
ant then.  Is  a  railway  corporation,  and  at 
the  time  of  Its  organization  and  of  the  do- 
ing of  the  acta  complained  of  the  following 
statutory  provisions  were  in  force:  Section 
464,  Code  1873,  gave  to  cities  these  enu- 
merated powers:  '"They  shall  have  power  to 
lay  off,  open,  widen,  straighten,  narrow,  va- 
cate, extend,  establish  and  light  streets,  pub- 
lic grounds,  wharves,  landings,  and  market 
places,  and  to  provide  for  the  condemnation 
of  such  real  estate  as  may  be  necessary  for 
such  purposes.  They  shall  also  have  the 
power  to  authorize  or  forbid  the  location  and 
laying  down  of  tracks  for  railways  and  street 
railways  on  all  streets,  alleys  and  public 
places;  but  no  railway  tracks  can  thus  be 
located  and  laid  down  until  after  the  inlury 
to  property  abutting  upon  the  street  alley 
or  public  place  upon  which  said  railway 
track  Is  proposed  to  be  located  and  laid  down 
has  been  ascertained  and  compensated  in  the 
manner  provided  for  taking  private  property 
for  works  of  Internal  improvement  In  chap- 
ter 4  of  tlUe  X  of  the  Code  of  1873."  Under 
the  provisions  of  this  act  the  council  of  de- 
fendant city  passed  an  ordinance  granting  a 
right  of  way  to  the  assignor  of  defendant 
railway,  as  will  appear  hereafter.  This  right 
of  way  was  along  and  upon  certain  streets 
-and  alleys,  of  which  the  alley  that  runs 
north  of  plaintlS's  property  was  one.  In- 
stead of  laying  track  at  once  In  this  alley,  an 
additional  right  of  way  abutting  It  on  the 
north  was  purchased,  and  track  was  first  laid 
there.  It  Is  thought  by  appellant  the  granted 
right  of  way  was  exclusive,  and  that  defend- 
ant could  acquire  no  other,  nor  cross  the 
streets  of  the  city  anywhere  save  as  provid- 
ed In  the  ordinance,  which  would  be,  of 
course,  in  line  with  the  alley.  But  we  think 
the  right  here  given  a  city  relates  to  its 
dealing  with  city  property,  streets  and  alleys, 
and  we  know  of  no  restraint  upon  a  rail- 
way's right  to  purchase  and  own  so  much  of 
a  right  of  way  as  it  may  see  fit 

With  relation  to  the  right  to  cross  streets 
on  the  line  of  its  purchased  right  of  way, 
we  find  this  provision  of  the  Code  of  1873 
relating  to  such  corporations:  "Sec.  12G2. 
Any  such  corporation  may  raise  or  lower  any 
turnpike,  plankroad  or  other  highway,  for 
the  purpose  of  having  its  railway  cross  over 
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or  under  the  same,  and  In  snch  cases  said 
corporation  shall  put  such  highway,  as  soon 
as  may  be.  In  as  good  repair  and  condition 
as  before  such  alteration."  The  ordinance 
of  defendant  city  gave  the  railway  the  an- 
thwlty  to  use  48  feet  in  width  for  its  right 
of  way  across  Fourth  and  other  streets. 
One  complaint  is  that  It  uses  considerably 
more  space  than  this.  It  was  held,  however, 
in  Gates  t.  Railway  Ck>.,  82  Iowa,  518,  48  N. 
W.  1040,  that  under  the  statute  last  quoted 
a  railway  company  has  the  right  to  cross 
the  streets  of  a  municipality  without  the 
consent  of  the  dty  authorities.  We  have, 
then,  this  state  of  facts:  The  railway  has  a 
right  of  way  granted  by  the  city  along  the 
alley,  and  adjoining  it  on  the  north  an  addi- 
tional right  of  way,  which  It  has  acquired 
under  the  law,  and  attached  to  which  by  law 
is  a  right  to  cross  intervening  streets.  No- 
where are  the  traclcs  laid  outside  this  right 
of  way.  To  meet  the  Gates  Case  it  Is  claim- 
ed by  plaintiff  that  this  is  not  snch  a  rail- 
road as  Is  contemplated  in  the  statute  or  in 
that  opinion;  that  what  is  there  referred  to 
is  a  railroad  passing  through  the  city  "from 
distant  parts  of  the  state";  or,  as  we  under- 
stand, a  longer  road  than  this.  But  we 
hardly  think  it  is  meant  that  a  railway's 
rights  are  to  be  measured  by  its  length.  Nor 
do  we  believe  that  length  of  line  alone  fixes 
the  character  of  such  a  corporation.  This  Is 
solely  a  commercial  railway,  and  as  snch  it 
Is  invested  with  the  rights  given  by  statute 
alike  to  all  Incorporations  of  that  character. 
The  number  of  tracks  which  they  may  lay 
Is  not  limited  by  statute,  and  it  would  seem 
contrary  to  public  policy  that  such  a  limita- 
tion should  be  made.  They  are  and  should 
be  allowed  to  provide  facilities  for  doing  the 
business  required  by  public  demands.  To 
meet  another  argument  made,  we  may  add 
tb.it  such  a  company  is  not  in  any  way  re- 
stricted as  to  the  angle  at  which  It  may  lay 
tracks  across  a  street,  so  long  as  they  are 
not  laid  In  front  of  property  belonging  to 
others.    See  Gates  Case,  supra. 

With  relation  to  the  contention  that  the 
grant  of  48  feet  in  width  for  street  cross- 
ings was  In  the  nature  of  a  prohibition  upon 
the  use  of  a  wider  right  of  way,  we  may  fur- 
ther say  that  In  Merchants'  Union  Bai-b-Wire 
Co.  V.  Chicago,  B.  &  Q.  By.  Co.,  70  Iowa, 
105,  28  X.  W.  494,  the  same  claim  in  princi- 
ple was  made  as  to  an  ordinance  granting  a 
right  of  way  along  the  north  side  of  a 
street  and  this  court  held  it  unwarranted. 
Another  thought  which  we  may  suggest  in 
this  connection  is  that  the  city,  which  is  a 
party  defendant,  assents  to  the  tracks  as 
laid,  and  plaintiff's  property  does  not  abut 
thereon.  Morgan  v.  Railway  Co.,  64  Iowa, 
589.  21  N.  W.  96. 

There  Is  but  one  other  matter  connected 
with  the  Fourth  street  crossing,  and  that  Is 
the  claim  that  the  grade  of  the  street  has 
been  raised  where  the  tracks  are  laid.  As 
we  have  said.  Fourth  street  has  a  slight  de- 


scending grade  to  the  south  at  the  place 
where  the  tracks  cross.  To  lay  each  track 
on  a  level  would  make  a  series  of  steps  in 
the  street. '  When  the  crossing  was  construct- 
ed, it  was  thought  best  by  the  city  authori- 
ties to  lay  the  different  tracks  on  a  level,  and 
have  the  grade  descend  from  the  south  track. 
This  was  done,  and,  as  a  consequence,  the 
south  track  is  some  six  inches  above  the 
grade  as  it  was  established.  While  a  num- 
ber of  witnesses  say  plaintiff's  property  Is 
damaged  by  this  slight  elevation,  they  do 
not  say  how  and  it  is  difficult  to  conceive 
in  what  particular  it  could  be  hurt  We  are 
satisfied  from  all  the  evidence  that  pUUntlff 
is  in  a  better  situation  than  if  each  separate 
track  had  been  laid  upon  the  street  level  of 
the  street  Indeed,  we  are  inclined  to  think 
the  estimate  of  damage  given  by  plaintifTs 
witnesses  was  founded  mainly,  if  not  whol- 
ly, upon  the  proximity  of  the  tracks  to  the 
property.  This  case  is  readily  distinguish- 
able from  Park  v.  Railroad  Co.,  43  Iowa,  63S, 
and  Dairy  v.  Railroad  Co.  (Iowa)  84  N.  W. 
688,  in  each  of  which  a  high  embankment 
across  a  street  diverted  travel  from  the 
highway,  and  rendered  access  to  the  prop- 
erty of  the  respective  plaintiffs  extremely 
difficult  It  is  not  claimed  here  that  any 
travel  has  been  diverted  from  this  street 
by  the  sligbt  elevation  of  Its  surface,  nor 
can  It  be  said  with  any  show  of  consistency 
that  because  of  that  elevation  alone  plain- 
tiff's property  is  lees  accessible  than  before 
it  was  made. 

2.  Further  complaint  Is  made  that  at 
points  east  and  west  of  plaintiff's  property 
the  alley  that  forms  his  north  boundary  is 
occupied  by  a  track  of  defendant's  road. 
The  right  to  use  this  alley  was  granted  by 
ordinance  of  defendant  city  to  the  Des 
Moines  &  St  Louis  Railroad  Company,  -  from 
which  defendant  by  contract  of  assignment 
gets  its  rights;  the  defendant  company  be- 
ing the  successor  in  interest  to  all  the  prop- 
erty rights  and  franchises  of  the  Des  Moines 
&  St  Louis  Company  lying  within  the  limits 
of  the  city  of  Des  Moines.  Section  464  of 
the  Code  of  1873  authorized  this  action  by 
the  city,  subject  only  to  the  condition  that 
the  railway  company  should  pay  all  damages 
to  abutting  owners.  See  Heath  v.  Railway 
Co.,  61  Iowa,  11,  16  N.  W.  673.  Such  dam- 
ages have  been  fully  paid  by  defendant  to 
owners  whose  property  abuts  on  those  parts 
of  the  alley  in  which  track  is  laid.  It  Is 
urged  on  behalf  of  plaintiff  that  as  the 
railway  company  did  not  lay  track  in  this 
alley  until  more  than  eight  years  had  elapsed 
after  the  ordinance  was  passed  and  accepted, 
its  right  to  take  advantage  of  the  privilege 
given  is  lost  by  abandonment  Section  1260 
Code  of  1873,  as  amended  by  the  16th  and 
18tb  general  assembly,  upon  which  this  ar- 
gument is  founded,  Is  as  follows:  "Where 
a  railway  constructed  In  whole  or  in  part 
has  ceased  to  be  operated  for  more  than  five 
years;    or  where  the  construction  of  a  rail- 
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way  has  been  commenced  and  work  on  the 
same  has  ceased  and  lias  not,  in  good  faith, 
been  resumed  for  more  than  five  years,  and 
remains  unfinished;  or  where  any  portion  of 
any  such  railway  has  not  been  operated  for 
four  consecutive  years,  and  the  rails  and  roll- 
ing stock  haye  been  wholly  removed  there- 
from; it  shall  be  treated  as  abandoned,  and 
all  rights  of  the  person  or  corporation  con- 
structing or  operating  any  such  railway,  over 
so  much  as  remains  unfinished  or  from  which 
the  rails  and  rolling  stock  have  been  wholly 
removed,  may  be  entered  upon  and  appro- 
priated as  provided  in  the  next  section.  If 
the  railway  or  any  part  thereof  shall  not  be 
used  or  operated  for  a  period  of  eight  years, 
or  If,  its  construction  having  been  commen- 
ced, work  on  the  same  has  ceased  and  has 
not  been  In  good  faith  resumed  for  eight 
years,  the  right  of  way,  including  the  road- 
bed, shall  revert  to  the  owner  of  the  land 
from  which  said  right  of  way  was  tak^L" 
This  road  was  not  abandoned  within  the 
meaning  of  this  section,  for,  although  the 
company  did  not  lay  track  in  the  alley.  It 
did  at  once  lay  it  upon  Its  purchased  right 
of  way  adjoining,  and  has  continuously  since 
operated  its  road.  Furthermore,  It  may  be 
questioned  whether  this  section  Is  meant  to 
apply  to  a  grant  of  the  use  of  a  pnbUc  high- 
way. Some  of  the  terms  of  this  and  the  next 
following  section,  which  relates  to  the  same 
subject-matter,  are  consistent  with  the 
thought  that  the  land  of  private  owners  only 
is  referred  to.  While,  under  these  sections, 
a  part  of  a  right  of  way  may  be  lost  by  non- 
user,  it  is  not  meant  that  a  railway  company, 
to  bold  the  full  width  of  its  right  of  way, 
must  cover  It  with  tracks.  As  we  have 
sought  to  show  defendant's  right  of  way  In- 
cluded the  alley  and  the  tract  adjoining 
which  it  acquired  by  purchase.  At  no  time 
did  it  fail  to  nse  a  continuous  strip  of  this 
right  of  way. 

3.  It  Is  asserted  by  appellant  that  the  Des 
Moines  &  St  Louis  Railway,  never  having 
occupied  any  of  its  granted  right  of  way 
west  of  east  Fourth  street,  could  not,  by 
transfer,  confer  any  right  upon  defendant  to 
occupy  or  use  such  right  of  way.  This  prop- 
osition, while  stated,  is  not  aitrued,  and  we 
shall  do  no  more  than  say  that  we  deem 
counsel's  position  without  support 

While  we  have  not  followed  counsel  in 
their  discussion  of  the  case,  we  think  the 
principles  announced  cover  all  the  issues  pre- 
sented. The  trial  court  ordered  the  removal 
of  a  switch  stand  from  the  alley  bounding 
plaintiff's  property  on  the  north,  and  which 
was  located  west  of  said  property.  It  also 
required  the  planking  of  a  certain  portion 
of  the  track,  and  enjoined  defendant  railway 
from  permitting  the  standing  of  wagons  or 
other  vehldes  tor  delivering  or  receiving 
freight  in  such  part  of  the  alley,  or  the  stand- 
ing of  cars  there  longer  than  reasonably 
necessary  to  load  or  unload  them.     In  all 


other  respects  the  finding  was  in  defezul- 
ant's  favor.  We  conctu:  with  the  district 
court,  and  its  Judgment  is  therefore  afflrmed. 


HANSEN  V.  TOWN  OF  VEBDI. 
(Sapreme  Conrt  of  Minnesota.    April  28»  1901.> 

HIOHWAT— DBDICATION. 

The  work  required  under  section  1832, 
Oen.  St.  1894,  to  establish  a  highway  by  statu- 
tory dedication,  is  only  such  as  may  be  nece»- 
sary,  talcing  into  account  the  natural  condition 
of  the  roadbed.  Rogers  v.  Town  of  Aitkin, 
80  N.  W.  702,  77  Minn.  639.  and  Miller  t. 
Town  of  Ck>rinna,  44  N.  W.  127,  42  Minn.  381. 
followed. 
(Syllabus  by  the  Court) 

Appeal  f^om  district  court,  Lincoln  county; 
B.  F.  Webber,  Judge. 

Action  by  August  A.  Hansen  against  the 
town  of  Verdi,  in  Lincoln  county.  Judgment 
for  defendant  and  plaintiff  appeals.  Affirna- 
ed. 

John  Mckenzie,  for  appellant  Mathews  & 
Patterson,  for  respondent 

LEWIS,  J.  In  188S  the  antboritles  ot  the 
town  of  Verdi  attempted  to  lay  out  a  pub- 
lic highway  over  the  premises  now  owned 
by  appellant.  Such  action  was  void  tor  the 
reason  that  the  petition  was  defective  and 
HO  Jurisdiction  ever  acquired.  It  appears 
that  the  line  of  road  thus  attempted  to  be 
made  a  legal  highway  for  some  years  prior 
to  1888  had  been,  and  ever  since  baa  been, 
more  or  less  continuously  traveled  by  the 
public.  This  action  was  commenced  by  ap- 
pellant to  enjoin  the  town  authorities  from 
entering  upon  bis  premises  and  improving 
the  road  in  question.  The  trial  court  found 
in  favor  of  respondent,  and  held  that  al- 
though the  proceedings  to  lay  out  a  road 
were  void,  yet  the  public  had  acquired,  by 
user,  a  highway  over  such  premises  under 
the  provision  of  that  part  of  section  1832, 
Gen.  St  1894,  which  reads  as  follows:  "And 
when  any  road,  or  portion  thereof,  shall  have 
been  used  and  kept  In  repair  and  worked, 
for  six  years  contlnuonsiy  as  a  public  high- 
way, the  same  shall  be  deemed  as  having 
been  dedicated  to  the  public,  and  be  and  re- 
main, until  lawfully  vacated,  a  public  high- 
way, whether  the  same  has  ever  been  laid 
out  as  a  public  highway  or  not."  Appellant 
inslBts  upon  a  strict  construction— First,  that 
the  road  must  be  continuously  traveled  by 
the  public  for  a  period  of  not  less  than  six 
years;  second,  that  it  must  be  kept  In  re- 
pair; third,  that  it  must  be  worked,— not 
worked  spasmodically,  but  in  the  language 
ot  the  statute,  worked  for  six  years  contin- 
uously as  a  public  highway.  It  Is  conceded 
that  iblB  road  has  been  traveled  continuous- 
ly for  more  than  six  years,  and  no  serious 
question  Is  raised  but  what  it  bad  been  kept 
in  repair,  more  or  less,  as  necessities  re- 
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quired;  bat  tbe  special  point  made  la.  that 
there  Is  no  evidence  to  sbow  that  the  road 
bad  been  worked  as  a  public  highway  during 
any  part  of  such  time.  The  evidence  In  this 
respect  Is  exceedingly  meager  and  very  in- 
definite, but  It  was  stated  by  tbe  road  over- 
seer, who  for  a  number  of  years  had  that 
part  of  the  road  in  charge,  that  the  ground 
over  which  the  road  passed  was  a  naturally 
good  roadbed.  It  was  further  stated  that 
very  little  work  was  required  to  keep  it  in 
proper  condition,  and  that  such  work  aa  was 
necessary  to  keep  it  in  shape  was  done,  al- 
though there  is  not  evidence  of  any  specific 
labor  performed  upon  it,  except  that  on  one 
or  two  occasions  the  road  overseer  fllled  up 
some  ruts.  There  is  some  evidence  tending 
to  show  that  the  travel  was  not  strictly  con- 
fined to  one  track,  but  that  it  varied  some- 
what It  is  apparent,  however,  that  the 
main  travel  was  in  a  direct  line  across  ap- 
pellant's premises,  and  practically  confined 
to  one  place.  It  was  held  In  the  case  of 
Rogers  V.  Town  of  Aitkin,  77  Minn.  539,  80 
N.  W.  702,  that  it  was  not  necessary,  within 
the  meaning  of  tbe  statute,  that  work  upon 
a  highway  should  be  continuously  perform- 
ed; that  it  was  sufficient  If  performed  when 
necessary.  To  the  same  efTect,  see  Miller  v. 
Town  of  Corinna,  42  Minn.  391,  44  N.  W. 
127.  WhUe  the  evidence  In  those  cases  was 
more  speciflc  as  to  tbe  length  of  time  the 
road  bad  been  worked  and  kept  in  repair, 
we  think  that  a  fair  preponderance  of  the 
evidence  in  this  case  shows  there  was  a 
natural  roadbed  over  appellant's  premises, 
and  that  very  little  work  was  required  to 
keep  It  In  good  repair,  and  that  such  work 
as  was  necessary  had  been  done,  from  time 
to  time,  during  the  six  years  Immediately 
preceding  the  time  of  the  alleged  trespass. 
Let  it  be  understood  that.lt  is  not  decided 
how  wide  a  strip  over  appellant's  land  the 
public  acquired  by  user.  It  Is  simply  held 
that  the  evidence  is  sufficient  to  show  that 
at  the  place  where  the  alleged  trespass  was 
committed,  and  which  appellant  seeks  to 
enjoin,  a  public  highway  had  been  acquired, 
assuming  tbat  the  court's  finding  is  based 
upon  the  fact  that  the  tresp&ss  took  place 
at  the  point  where  the  public,  by  actual  trav- 
el, acquired  a  lilghway,  within  the  limits  de- 
fined In  Marchand  v.  Town  of  Maple  Grove, 
48  Minn.  271.  61  N.  W.  600.  Judgment  af- 
firmed. 


PATTERSON  v.  GRETTUM  et  al. 
(Supreme  Conrt  of  Minnesota.    April  26,  1901.) 

TAX  SALE— RKDEMPTIOM— NOTICE. 

A  Dotioe  of  tbe  expiration  of  the  period 
of  redemption  from  a  tax  sale  read,  in  part, 
as  follows :  "•  •  •  And  that  the  period  with- 
in which  said  land  can  be  redeemed  will  expire 
when  sixty  days  shall  have  elapsed  after  due 
service  of  this  notice  upon  yon,  and  after  due 
proof  of  such  service  shall  be  filed  in  the  office 
of  tb<>  auditor  of  said  St  Lonis  county."    Held, 


that  this  notice  Is  a  compliance  with  the  stat> 
ute.    Section  1654,  Gen.  St  1894. 

iSjllabus  by  the  Court) 

Appeal  from  district  court  St  Louis  coun- 
ty: J.  D.  Ensign,  Judge. 

Action  by  Bdward  B.  Patterson  against  I. 
Grettum  and  James  W.  Thompson.  Verdict 
for  plaintiff.  From  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

Roger  S.  Powell  and  L  Grettum,  for  ap- 
pellants. Fryberger  Sc  Johanson,  for  re- 
spondent. 

LGW1S,  3.  The  (mly  question  Involved  in 
this  case  Is  the  validity  of  the  notice  of  re- 
demption, the  material  part  of  which  reads 
as  follows:  "*  *  *  And  that  the  period 
within  which  said  land  can  be  redeemed 
will  expire  when  sixty  days  shall  have  elapa- 
ed  after  due  service  of  this  notice  upon  yoa, 
and  after  due  proof  of  such  service  shall 
be  filed  in  the  office  of  the  auditor  of  said 
St  Louis  county."  The  statutory  provision 
in  force  at  tbe  time  this  notice  was  given 
read  as  follows:  "Nor  shall  the  full  period 
of  redemption  expire  nntll  sixty  days  shall 
have  elapsed  after  the  service  of  such  notl(  e 
and  proof  thereof  has  been  filed."  Section  - 
1664,  Gen.  St  1894.  AppeUants  claim  th»t 
the  above-quoted  notice  falls  to  state  that 
the  time  for  redemption  will  not  expire  nn- 
tll 60  days  shall  have  elapsed  after  proof 
of  service  of  the  notice  has  been  filed.  In 
other  words,  their  contention  is  that  the 
clause,  <"when  sixty  days  shall  have  elaps- 
ed," does  not  refer  to  and  govern,  "after 
due  proof  of  such  service  shall  be  filed." 
And  we  are  asked  to  construe  this  notice 
according  to  strict  grammatical  rules,  tak- 
ing Into  account  its  punctuation  only,  and 
treating  this  sentence  as  though  It  stood 
alone,  Independent  of  the  statutory  provision, 
and  without  regard  to  the  purpose  of  the 
person  who  framed  the  notice.  While  it 
may  be  conceded  that  according  to  rules  of 
strict  grammatical  construction,  the  clause, 
"and  after  due  proof  of  such  service  shall  be 
filed,"  is  governed  by  the  verbal  phrase, 
"will  expire,"  without  reference  to  the  inter- 
vening clause,  "when  sixty  days  shall  have 
elapsed,"  it  does  not, follow  that  it  Is  proper 
to  construe  this  sentence  according  to  its 
grammatical  wording,  when  Its  evident 
meaning  and  Intent  Is  plain.  A  common 
rule  of  construction  requires  effect  to  be  giv- 
en every  clause  or  term  found  in  the  notice, 
and  the  Intent  of  the  writer  is  to  be  ascer- 
tained by  a  consideration  of  the  evident  pur- 
pose to  be  accomplished,  rather  than  by  the 
application  of  refined  and  technical  rules  of 
grammar.  All  other  rules  are  subordinate 
to  this  one,  and  when  they  contravene  It  are 
to  be  disregarded.  If  the  clause,  "after  due 
proof  of  such  service  shall  be  filed,"  bears 
no  relation  to  the  preceding  one,  "when 
sixty  days  shall  have  elapsed,"  the  notice 
would  be  Insufficient.  But,  since  the  stat- 
ute i^peclflcally  requires  that  60  days  shall 
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-elapse  after  proof  of  eeryice  shall  have  been 
filed,  It  l8  fair  to  presume  that  the  person 
who  wrote  this  Instrument  fully  intended 
to  comply  with  the  statute  provision;  and, 
while  inexpertly  drawn  and  awkwardly 
punctuated,  the  Intent  that  the  period  of  re- 
demption shall  not  expire  until  CO  days  shall 
have  elapsed  after  the  service  of  such  notice 
and  proof  thereof  has  been  filed  speaks 
through  the  entire  notice,  and  therefore  nei- 
ther loose  grammar  nor  punctuation  will 
vitiate  It,  or  overrule  or  control  its  real 
meaning.    Order  affirmed. 


LEMERT  T.  GREAT  NORTHERN  RT.  CO. 
(Supreme  Court  of  Minnesota.    April  26,  1901.) 

CARRIERS-PASSENOERS-AUQHTINa    AT    IN- 
TERMEDIATE STATION. 

1.  Where  a  through  passenger  on  a  railway 
train,  without  objection  by  the  company  or  its 
agents,  alights  from  the  train  at  an  intermedi- 
ate station  for  any  reasonable  and  usual  pur- 
pose, such  station  being  one  for  the  discbarge 
and  reception  of  passengers,  he  does  not  cease 
to  be  a  passenger,  and  is  entitled  to  the  protec- 
tion accorded  to  such  by  law. 

2.  But  a  through  passenger  on  a  through 
train,  one  that  does  not  stop  at  intermediate 
stations  to  receive  or  discharge  passengers, 
who  leaves  such  train  without  the  knowledge, 
consent,  or  invitation  of  the  company  at  an  m- 
termediate  station  at  which  the  train  stops  for 
some  purpose  incident  to  its  operation  and  man- 
agement only,  abandons  for  the  time  being  his 
relation  as  a  passenger,  and  assumes  all  risks 
incident  to  his  movements. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Polk  coimty; 
William  Watts,  Judge. 

Action  by  David  Lemery  against  the  Great 
Northern  Railway  Company.  Verdict  for  de- 
fendant From  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Orover  A  Massee,  for  appellant.  0.  Wel- 
lington, A.  C.  Wilkinson,  and  H.  A.  Libby, 
for  respondent 

BROWN,  J.  Tills  Is  an  action  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
-ant  The  court  below  directed  a  verdict  for 
defendant  and  plalntlfF  appeals  from  an  or- 
der denying  a  new  trial.  The  facts  in  tiie 
case  are  practically  imdlsputed,  and  as  fol- 
lows: On  June  18  and  19,  1890,  defendant 
ran  an  excursion  train  over  its  line  of  rail- 
road from  Park  River,  In  North  Dakota,  to 
Duluth,  this  state,  and  return.  Plaintiff  was 
a  passenger  on  such  excursion,  having  irar- 
chased  a  round-trip  ticket  at  Park  River,  bis 
iilace  of  residence.  The  train  was  divided 
into  two  sections,  the  first  section  on  the  re- 
turn trip  being  a  through  train,  not  stopping 
at  Intermediate  stations  to  receive  or  dis- 
?harge  passengers.  On  the  return  to  Park 
lUver,  on  June  19th,  plaintiff  was  a  passen- 
;:er  on  the  first  section  of  the  train.  This  sec- 
tion was  made  up  of  12  cars,—!  baggage 
car,  8  day  coaches,  and  3  sleeping  cars.    Be- 


tween the  sleeping  cars  and  the  day  coaches 
was  a  car  occupied  exclusively  by  a  milltfa. 
company,  and  was  guarded  at  each  entrance, 
though  It  does  not  appear  that  passengers 
were  prevented  from  passing  through  the  ear- 
whenever  necessary.  At  the  time  of  enterins: 
the  train  on  the  return  trip  plaintiff  took  st 
seat  la  one  of  the  day  coaches,  but  subse- 
quently passed  to  the  rear  of  the  train, 
through  the  militia  car,  into  one  of  the  sleep- 
ers. When  the  conductor  came  Into  the  car 
collecting  fares  and  taking  up  tickets,  plain- 
tiff discovered  that  he  bad  lost  bis  ticket  and 
the  conductor  required  him  to  pay  his  fare, 
which  be  did.  At  the  time  of  paying  the  fare 
plaintiff  demanded  of  the  conductor  a  receipt 
for  the  money.  The  receipt  was  not  given. 
The  conductor  had  no  blank  receipts  with 
him;  they  being,  as  he  said  to  plaintiff,  at  the 
other  end  of  the  train.  After  paying  his 
fare,  plaintiff  remained  In  the  sleeping  car 
until  the  train  arrived  at  Grand  Rapids,  tbia 
state,  at  which  point  he  left  the  train  to  go 
upon  the  station  platform,  and  In  doing  so  re- 
ceived the  Injuries  complained  of.  His  object 
in  leaving  the  train,  as  we  understand  his 
testimony,  was  for  two  purposes:  (1)  To 
find  the  conductor  and  again  demand  a  re- 
ceipt for  the  fare  paid  him;  and  (2)  to  pass 
around  the  militia  car  to  enter  one  of  the  day 
coaches,  it  being,  as  he  now  claims,  his  un- 
derstanding that  he 'would  not  be  permitted 
to  remain  longer  in  the  sleeper,  and  that  the 
guards  would  not  permit  him  to  pass  through 
the  mllltla  car.  In  alighting  at  the  station, 
plaintiff  fell  between  the  steps  of  the  car 
and  the  station  platform,— at  least  such  is  bis 
claim,— was  shocked  and  sttmned  by  the  fall 
to  such  an  extent  that  he  was  unable  to  get 
back  upon  the  train  before  It  started,  and  in 
consequence  was  Injured.  Two  specific  acts 
of  negligence  are  relied  upon  to  sustain  plain- 
tifTs  right  of  action— First  that  the  defend- 
ant failed  in  its  duty  to  plaintiff  as  one  of 
its  passengers  In  not  having  the  station  plat- 
form at  Grand  Rapids  properly  lighted  at  the 
time  of  the  arrival  of  the  train;  and,  second, 
that  the  station  platform  was  negligently  con- 
structed. In  that  the  outer  edge  thereof  was 
at  an  unsafe  and  dangerous  distance  from  the 
steps  of  the  car.  Other  acts  of  negligence 
pleaded  In  the  complaint  are  of  no  conse- 
quence or  Importance,  tor,  miless  the  evi- 
dence establishes  a  right  of  recovery  upon  ' 
either  of  the  grounds  stated,  the  plaintiff 
must  fall  In  the  action.  The  decisive  ques- 
tion In  the  case  restdves  Itself  into  one  propo- 
sition, viz.:  What  duty  did  defendant  owe 
plaintiff  as  a  passenger  on  the  train  In  ques- 
tion with  respect  to  lighting  the  station  plat- 
form at  Grand  Rapids,  and  with  reference 
to  the  construction  of  its  station  platform 
at  that  pobit?  As  stated,  this  section  of  the 
excursion  train  was  a  through  train,  and  did 
not  stop  at  points  between  Duluth  and  Park 
River  to  receive  or  discharge  passengers.  It 
stopped  at  Grand  Rapids  for  the  purpose  only 
ot  taking  -water,  r.  li^e  trainmen  did  not  an- 
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noTuice  or  call  out  the  station  at  tlie  time  of 
or  before  the  train  came  to  a  standstill.  The 
station  platform  was  unllghted,  and  was  very 
dark.  Plaintiff  himself  testified  that  he 
could  not  distinguish  an  acquaintance  who 
spoke  to  him  at  the  car  platform.  Plaintiff 
was  in  no  manner,  expressly  or  impliedly,  In- 
vited to  leave  the  train  at  the  time  he  did. 
There  was  no  occasion,  so  far  as  the  record 
discloses,  for  blm  to  do  so,  either  to  obtain 
a  receipt  from  the  conductor,  or  to  enter  one 
of  the  day  coaches.  His  statement  that  some 
one  informed  him  that  the  conductor  left  the 
train  at  that  point  has  hut  little  weight,  inas- 
much as  he  made  no  inquiry  to  learn  the  fact 
In  that  regard.  At  the  arrival  of  the  train 
at  this  station,  the  conductor  was  In  the  same 
car  -with  plaintiff,  and  plaintiff  could  very 
readily  have  made  Inquiry  of  him,  and  also 
demanded  his  receipt,  Instead  of  doing  so, 
however,  he  attempted  to  alight  from  the 
train  in  the  darkness.  There  is  no  claim  that 
be  had  been  ordered  to  leave  the  sleeping  car, 
nor  was  he  prohibited  or  prevented  from 
passing  through  the  militia  car.  He  had  pass- 
ed through  that  car  at  least  twice  previous 
to  the  arrival  of  the  train  at  Grand  Rapids, 
and  he  made.no  effort  to  return  to  the  day 
coacb  by  way  of  that  car.  It  is  stated  as  the 
general  rule  in  Railroad  Co.  v.  Coggins,  32 
C.  O.  A.  1,  SS  Fed.  455,  that  where  a  through 
passenger,  without  objection  by  the  company 
or  Its  agents,  alights  from  the  train  at  an 
intermediate  station,  which  Is  a  station  for 
the  discharge  and  reception  of  passengers,  for 
any  reasonable  and  usual  purpose,  like  that 
of  refreshment,  the  sending  of  telegrams,  or 
of  exercise  by  walking  up  and  down  the  plat- 
form, he  does  not  cease  to  be  a  passenger, 
and  retains  the  right  to  the  protection  ac- 
corded to  such  by  the  law.  This  rule  Is  sus- 
tained by  the  great  weight  of  authority,  and 
is  uot  controverted  by  the  defendants  in  this 
case,  except  that  they  contend  it  has  no  ap- 
plication to  a  through  train  that  does  not  stop 
at  intermediate  stations  to  receive  or  dis- 
charge passengers.  Appellant  relies  upon  the 
rule  to  Justify  his  conduct  in  leaving  the  train 
In  question.  If  the  rule  is  to  be  applied  to 
all  trains,  whether  through  or  local.  It  sus- 
tains him,  and  the  case  should  have  been 
sent  to  the  Jury,  at  leaat  this  branch  of  it 
Bnt  the  role  is  not  as  broad  as  appellant  con- 
tends for.  There  must,  In  the  very  nature  of 
things,  be  a  distinction  between  a  through 
train  carrying  through  passengers,  and  a  local 
trahi  stopping  at  all  stations  to  receive  and 
discharge  passengers.  As  to  the  latter  there 
is  no  question  but  that  passengers  may,  for 
any  legitimate  purpose,  alight  from  the  train 
at  any  intermediate  station  at  which  the 
train  stops  to  receive  and  discharge  passen- 
gers, wltbont  relinquishing  or  abandoning 
their  relation  to  the  company  as  passengers. 
But '  as  to  a  through  train,  carrying  only 
through  passengers,  the  passenger  who  leaves 
the  train  without  the  knowledge,  consent  or 
iDvitatlon  of  the  company,  at  an  intermediate 


station  at  which  the  train  stops  only  for  some- 
purpose  In  connection  with  its  management 
and  operation,  as  for  the  purpose  of  taking 
water  or  coal,  and  not  to  receive  or  discharge 
passengers,  must  be  deemed  to  have  aban- 
doned his  relation  as  a  passenger,  and  to  take 
upon  himself  for  the  time  being  all  risks  in- 
cident to'  his  movements.  In  the  case  of 
a  local  train,  the  company  is  bound  to  know 
that  passengers  may  be  received  and  dis- 
charged at  all  stations  at  which  a  train 
may  stop  for  that  purpose,  and  is  requir- 
ed b^  the  rule  to  keep  the  approaches  to- 
the  train  In  a  safe  condition  for  their  egress 
and  Ingress.  But  as  to  a  through  train, 
there  being  no  passengers  to  discharge  and 
none  to  receive,  a  stopping  of  the  train  for 
some  purpose  connected  with  Its  operation 
creates  no  necessity  for  the  exercise  of  vigi- 
lance in  the  matter  of  the  attention  to  ap- 
proaches to  the  train,  and  the  company  should 
not  be  held  gruilty  of  negligence  in  falling  to 
do  so.  Of  course,  if  a  passenger  leaves  a 
through  train  with  the  consent  and  permis- 
sion of  the  company  or  its  agents.  It  would 
be  the  duty  of  the  company  to  exercise  the 
same  degree  of  care  as  is  required  with  re- 
spect to  passengers  on  local  trains.  This 
was  not  a  local  train,  but  a  through  train,  and 
the  plaintiff  was  a  through  passenger.  The 
train  did  not  stop  at  Grand  Rapids,  to  receive 
or  discharge  passengers;  there  was  no  In- 
vitation held  out  to  plaintiff  to  leave  the 
train  at  that  station;  there  was  no  occasion 
for  him  to  do  so;  and  he  must  be  taken  to 
have  assumed  all  risks  incident  thereto. 
There  was  not  only  no  Invitation,  express  or 
implied,  to  passengers  to  leave  the  train  at 
this  station,  but  the  fact  that  the  station 
platform  was  unllghted  was  In  the  nature  of 
a  warning  to  them  to  remain  on  board. 

It  is  not  necessary  to  consider  any  othei 
questions  In  the  case.  In  the  view  of  the  law 
as  we  have  stated  it  defendant  was  not  neg- 
ligent as  to  the  plaintiff  in  not  having  the 
station  platform  at  Grand  Bapids  properly 
llghted  on  the  occasion  in  question,  nor  was 
It  guilty  of  negligence  as  to  him  because  of 
any  defect  in  the  construction  of  the  station 
platform.  The  order  appealed  from  is  af- 
firmed. 


OHRISTIANSON  ▼.  OITT  OF  OWATONNA. 

(Supreme  Goart  of  Minnesota.    April  26,  1901.) 

APPEAL  —  AS8I0NMBNT     OF     BRROR  —  BUFFI- 

CIBNCT. 

1.  When  the  only  qaeetion  discassed  of  anffi- 
cient  importance  to  require  consideration  of  an 
appeal  is  the  refusal  of  the  trial  conrt  to  amend 
a  finding  of  fact  an  asslenment  of  error  dis- 
tinctly pointing  to  and  Indicating  such  refusal 
is  necessary  to  secure  Its  consideration  in  this 
court. 

2.  An  assignment  of  error,  that  the  conrt  err- 
ed in  denying  plaintiff's  motion  tor  a  new  trial, 
ia  not  sufficient,  in  such  case,  to  review  the 
question  whether  the  court  erred  in  refusing  to 
amend  findings.  ^  i 

(Syllabus  by  the  Conrt|gitized  by  VjOOQIC 
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Appeal  from  district  court, .  Steele  county; 
Thomas  S.  Buckham,  Judge. 

Action  bj  John  C^rlBtianson  against  the 
city  of  Owatonna.  Findings  for  plaintiff  on 
appeal  from  award  In  condemnation,  and 
from  an  order  denying  a  new  trial  plaintiff 
appeals.    Affirmed. 

Harlan  E.  Leach,  for  appellant  W.  F. 
Sawyer,  Sawyer  &  Sperry,  and  0.  J.  O'Brien, 
for  respondent. 

LOVELY,  J.  ▲  strip  of  land  four  rods  in 
width  was  taken  from  plaintiff,  and  appro- 
priated for  a  public  street,  in  condemnation 
proceedings  by  the  city  of  Owatonna.  On 
appeal  to  the  district  court  from  the  award 
of  damages  by  the  commissioners  (tried  to 
the  court),  the  court  found  that  the  entire 
tract  of  land  owned  by  appellant  from  which 
the  portion  for  the  street  was  taken  was 
wortb,  "with  the  extensions  of  the  street 
along  the  north  side,  oyer  the  north  four 
rods  of  the  same,  the  sum  of  $175  less  than 
It  would  be  without  such  extension,"  and, 
as  a  conclusion  of  law,  that  the  appellant  was 
entitled  to  recover  of  the  city  that  sum  as 
damages.  Plaintiff  moved  for  an  amended 
Undlng  specifically  estimating  the  amount  of 
benefits.  If  any,  accruing  to  the  landowner, 
which  the  trial  court  declined  to  make.  After 
such  refusal,  appellant  moved  to  set  aside 
the  decision  of  the  court,  which  was  also  re- 
fused, and  brings  this  appeal  from  an  order 
denying  a  new  trial 

There  were  several  points,  under  different 
assignments,  urged  on  the  argument,  but 
none  of  them  have  sufllclent  merit  to  entitle 
them  to  consideration,  save  the  question 
whether  the  court  should  have  amended  a 
finding  of  fact  designating  special  benefits.  If 
any,  to  the  landowner.  The  evidence  rea- 
sonably tends  to  support  the  finding  of  the 
court  upon  the  ultimate  fact  of  the  Injury 
to  the  appellant's  entire  tract  of  land,  ylz. 
the  difference  In  the  value  of  such  tract  af- 
fected by  the  condemnation,  as  it  was  before 
the  laying  of  the  street,  and  its  value  aft^- 
wards,  which  la  the  legal  measure  of  the 
landowner's  damages  In  such  cases;  and  the 
question  of  special  benefits  to  the  landowner, 
arising  from  the  location  of  the  street,  to  the 
entire  tract  from  which  the  street  Is  taken, 
cannot  be  raised  or  considered  on  this  re- 
view, since  It  Is  not  presented  by  any  suffi- 
cient assignment  of  error.  The  refusal  of  the 
court  to  amend  Its  findings  at  the  request  of 
appellant  involving  this  question  Is  not  re- 
ferred to  or  pointed  out  in  any  assignment 
whatever,  nor  Is  It  covered  by  the  assign- 
ment that  the  court  erred  in  denying  appel- 
lant's motion  for  a  new  trial.  Under  the  well- 
settled  rule  of  this  court,  it  cannot,  there- 
fore, be  considered  on  this  appeal.  Wllaon 
V.  Association,  36  Minn.  112,  30  N.  W.  401; 
Moody  V.  Tschabold.  52  Minn.  51,  53  N.  W. 
1023:  Keough  v.  Wendelschafer,  73  Minn.  852, 
TC  N.  W.  40.  The  order  appealed  from  la 
affirmed. 


JOHNSON  T.  WALSH  et  aL 
(Supreme  Oart  of  Minnesota.    April  28,  1901.) 

DBFEX?nVB   STREET— ACTION    FOR   PERSOKALf 

INJtmiES  —  INSTRUCTIONS  —  EVIDENCB 

— PRBS0UFTION  OF  NBOUaENCB. 

1.  Certain  alleged  erroneons  Instructions  to 
the  Jury  in  this  action,  which  is  one  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant, 
are  considered,  and  hela  to  present  no  reversi- 
ble error.  • 

2.  The  mere  fact  that  an  accident  happens 
and  a  person  is  injured  raises  no  presumption 
of  neghgence,  except  in  those  instances  where 
the  thing  causing  the  accident  is  shown  to  be 
In  the  possession  and  under  the  control  of  the 
person  charged  with  negligence,  and  the  acci- 
dent is  such  as  in  the  ordinary  course  of  things 
does  not  happen  if  those  who  have  the  man- 
agement thereof  use  proper  care. 

(Syllabas  by  the  Conrt.) 

Appeal  from  district  court,  Polk  county; 
William  Watts,  Judge. 

Action  by  John  G.  Johnson  against  Thom- 
as F.  Walsh  and  others.  Verdict  for  defend- 
ants. From  an  order  denying  a  new  trial, 
plaintiff  appeals.    Affirmed. 

H.  Steenerson  and  Ghaa.  Loring.  for  ap- 
pellant. De  Forest  Bucklen  uid  A.  B.  Hola- 
ton,  for  respondents.   . 

BROWN,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  received  by  plaintiff  by  falling  into  an 
unguarded  and  unprotected  sewer  trench  In 
one  of  the  streets  of  the  city  of  Grookston. 
Defendants  had  a  verdict  In  the  court  below, 
and  plaintiff  appeals  from  an  order  denying 
a  new  trial.  The  short  facts  are  as  follows: 
In  August,  1898,  defendant  city  of  Grook- 
ston ordered  a  sewer  laid  along  one  of  Its 
streets,  and  let  the  contract  for  the  construc- 
tion thereof  to  defendants  Walsh  &  Kennedy. 
In  performance  of  the  contract,  Walsh  & 
Kennedy  entered  upon  such  street,  and  ex- 
cavated a  trench  or  ditch  therein  for  the  pur- 
pose of  laylng.the  sewer.  Plaintiff  Is  a  labor- 
er, and  in  going  to  and  returning  from  his 
work  crosses  the  street  on  which  and  at  the 
point  where  the  trench  or  ditch  for  the  sewer 
was  so  excavated.  It  is  alleged  in  the  com- 
plaint that  defendants  negligently  and  care- 
lessly left  such  excavation  open  and  un- 
guarded, and  that  plaintiff,  while  crossing 
such  street,  being  unaware  of  the  excava- 
tion and  of  Its  dangerous  condition,  fell  into 
it  and  was  Injured.  The  answer  denied  the 
negligence  of  defendants,  and  claimed  that 
on  the  occasion  of  plaintiff's  injury  the  ex- 
cavation was  properly  guarded  and  iHrotect- 
ed.  Defendants  also  alleged  in  their  answer 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. The  verdict  of  the  Jury  eatabUshea 
the  fact  that  the  defendants  were  not  negli- 
gent In  the  premisea,  and  that  plaintiff  waa 
guilty  of  contributory  negligence.  The  evi- 
dence taken  In  the  court  below  Is  not  return- 
ed to  this  court,  and  the  assignments  of  error 
all  refer  to  alleged  erroneous  instructions  to 
the  Jury.    It  is  not  claimed  that  the  verdict 
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la  not  sustained  by  the  evidence,  but  It  Is 
contended  that  the  errors  complained  of  with 
respect  to  the  charge  to  the  Jury  were  prej- 
udlcl4l  to  plaintiff,  and  that  a  new  trial 
should  be  granted. 

It  Is  not  necessary  to  make  special  or  sei>- 
arate  reference  to  all  the  assignments  of  er- 
ror, some  of  which  are  of  such  minor  conse- 
quence as  to  require  no  notice  at  all.  There 
was  evidence  tending  to  show  that  another 
person  had  fallen  Into  the  sewer  trench  the 
same  evening  plaintiff  received  bis  Injury, 
and  wltb  reference  to  this  evidence  the  court 
charged  the  Jury  not  to  take  Into  considera- 
tion the  accident  to  such  other  person.  Plain- 
tiff complains  of  this,  and  contends  that  the 
evidence  of  the  accident  to  the  other  person 
was  competent,  and  should  not  have  been 
thus  withdrawn  from  the  consideration  of 
the  Jury.  The  trial  court  was  right.  The 
fact  was  wholly  Irrelevant  and  Immaterial, 
tended  in  no  degree  to  show  that  the  place 
where  plaintiff  fell  into  the  trench  was  dan- 
gerous, unguarded,  or  unprotected,  nor  did  It 
tend  to  show  notice  to  the  city,  for  it  oc- 
curred at  about  the  time  of  plaintiffs  acci- 
dent The  evidence  was  wholly  unlike  that 
in  the  case  o.f  Morse  v.  Railway  C!o.,  30  Minn. 
467,  10  N.  W.  S5S.  In  that  case  it  was 
shown  that  other  engines  and  cars  missed 
the  track  at  about  the  point  where  the  acci- 
dent complained  of  happened,  and  tended  to 
show  that  the  railroad  track  was  defective 
at  that  point.  The  fact  that  another  person 
fell  Into  the  trench  In  question  in  the  case 
at  bar  (whether  at  the  point  where  plaintiff 
fell  In  or  not  does  not  appear)  would  have 
no  tendency  to  show  that  the  trench  where 
plaintiff  met  with  his  accident  was  unguard- 
ed or  unprotected.  The  trench  or  excavation 
was,  of  course,  dangerous  and  unsafe,  being, 
as  it  was.  In  one  of  the  streets  of  the  city, 
and  it  was  the  duty  of  the  defendants  to 
properly  guard  and  protect  It,  and  whether 
they  complied  with  this  duty  was  a  question 
of  fact  for  the  Jury  to  determine.  If  It  had 
been  shown  that  the  other  person  fell  Into 
the  ditch  at  the  point  where  plaintiff  did,  it 
might  possibly  have  been  pertinent  evidence, 
but  It  was  not  so  shown. 

The  court  charged  the  Jury  that  no  pre- 
sumption of  negligence  arose  from  the  fact 
that  an  accident  happened  and  plaintiff  was 
Injured.  This  Instruction  is  in  accord  with 
the  law  of  this  state.  "The  mere  fact  that 
an  accident  happens  has  no  tendency  to 
prove  negligence,  but  an  accident  may  be 
of  such  a  nature  as  to  raise  a  presumption 
of  negligence.  •  •  •  Thus,  •  •  •  where 
the  thing  causing  the  accident  Is  shown  to 
be  In  the  possession  and  under  the  control 
of  defendant,  and  the  accident  Is  such  as  in 
the  ordinary  course  of  things  does  not  hap- 
pen If  those  who  have  the  management 
thereof  use  proper  care."  Olson  v.  Railway 
Co.,  68  Minn.  155,  71  N.  W.  6.  In  the  case 
at  bar  no  presumption  of  negligence  arose 
from  the  fact  that  plaintiff  feU  into  the  ditch. 


It  was  incumbent  upon  him  to  affirmatively 
show  negligence  on  the  part  of  defendants  in 
the  matter 'of  guarding  and  protecting  the 
same. 

Taking  the  whole  charge  together,  we  dis- 
cover no  prejudicial  error  with  respect  to 
what  the  court  said  to  the  Jury  on  the  sub- 
ject of  plaintiff's  contributory  negligence, 
nor  on  the  subject  of  the  interest  of  wit- 
nesses Harris  and  Ralph.  The  fourteenth 
assignment  of  error  is  disposed  of  by  the 
decision  of  this  court  in  the  case  of  Kos- 
tuch  T.  Railway  Co.,  78  Minn.  458,  81  N.  W. 
21S. 

Counsel  for  plaintiff  in  his  address  to  the 
Jury  discussed  the  question  as  to  the  liability 
of  organized  towns  In  actions  of  this  nature, 
claiming  that  such  towns  were  not  liable. 
To  clear  the  minds  of  the  jury  on  this  sub- 
ject, the  learned  trial  court  Instructed  them 
that  with  respect  to  such  liability  there  was 
no  difference  between  a  town  and  a  city,  and 
that  both  stood  on  an  equal  footing.  This 
was  excepted  to  by  plaintiff,  and  it  is  urged 
as  reversible  error.  The  question  as  to  the 
liability  of  towns  In  such  actions  was  wholly 
foreign  to  any  issue  In  the  case,  and  should 
not  have  been  referred  to  by  the  trial  court. 
However,  It  Is  clear  that  no  prejudice  re- 
sulted from  the  charge.  The  Jurors  were  in 
no  way  misled  or  confused,  and,  though  the 
court  may  have  been  In  error  In  Its  view  of 
the  law,  the  error  was  not  of  a  substantial 
nature,  had  no  reference  to  any  question  In 
the  case,  and  Is  not  ground  for  a  new  trial. 

The  practice  of  a  trial  court  In  Its  charge 
of  following  the  argument  of  counsel,  and 
refuting  theories  of  the  law  irrelevant  to 
the  case,  advanced  In  the  discussion  to  the 
Jury,  is  not  to  be  commended.  Arguments  of 
counsel  are  rarely  limited  to  the  Immediate 
Issues  In  the  case,  and  very  frequently  take 
wide  range  In  the  field  of  oratory.  Counsel 
are  entitled  to  much  latitude  in  this  respect, 
and,  rather  then  attempt  to  correct  erroneous 
statements  of  law  contained  in  their  address- 
es to  the  Jury,  the  trial  court  should  content 
itself  with  charging  the  Jury  on  the  subject 
of  the  precise  Issues  for  their  consideration. 
Its  full  duty  will  be  performed  If  the  Issues 
presented  by  the  pleadings  be  clearly  defined, 
the  precise  questions  of  fact  for  the  consid- 
eration and  determination  of  the  Jury  be  suc- 
dntly  and  tersely  stated,  together  with  a 
clear  and  full  analysis  of  the  law  applicable 
to  such  questions.  A  careful  examination  of 
the  entire  record  discloses  no  prejudicial  er- 
ror, and  the  order  appealed  from  Is  affirmed. 


WITZKA  v.  MOUDM. 
(Supreme  Court  of  Minnesota.    April  28,  1001.) 

mSTRtJCTIONS  —  OBJECTIONS  —  ACTION  FOR 
ASSAULT  AND  BATTERY— BTIDBNOB. 
1.  When  It  Is  apparent  that  the  trial  court 
may  have  misunderstood  the  evidence,  or  that 
It  might  admit  of  different  constructions,  and  an 
Inatruction  to  the  jury  is  based  upon  the  view 
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of  tb«  court,  a  general  objection  to  sach  instrao- 
tion  is  insufficient.    The  party  who  claims  to  be 

{>rejudiced  should  point  particularly  to  the  al- 
eged  Inaccuracy,  and  either  ask  a  modification 
of  the  charge  or  call  for  an  additional  request 
to.  meet  his  own  view. 

2.  In  a  cItU  action  for  assault  and  battery, 
where  snch  assault  U  made  npon  a  female,  fol- 
lowed by  unlawful  Intercourse,  her  failure  to 
make  outcry,  or  to  complain  afterwards,  sug- 
gests doubt  that  snch  an  assault  was  commit- 
ted, depending  for  its  weight,  more  or  less,  np- 
on other  facts;  yet  such  failure  to  make  out- 
cry or  to  complain  does  not  constitute  a  le- 
gal presumption  against  her. 

3.  ETidence  considered,  and  held  sufficient  to 
support  a  rerdlct  for  an  assault  upon  a  female 
of  tender  years,  followed  by  sexual  inter- 
course. 

4.  Conceding  that  a  female  under  16  years  ia 
Incapable  of  legally  consenting  to  sexnal  inter- 
course (section  6624,  Gen.  St  1S84),  yet  this 
case  was  not  tried  npon  that  theory,  although 
the  eridence  was  not  contradicted  that  the  fe- 
male was  under  16  years;  yet  the  question  of 
her  age  might  have  been  contradicted,  and  the 
defendant  should  have  had  an  opportunity  to 
do  S0|  of  which  right  he  was  deprived,  under 
the  i^nes  and  course  of  the  trial  in  this  case. 

Lewis,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Le  Sneur  conn- 
ty;  Francis  Cad  well,  Jndge. 

Action  by  Paulina  WItzka,  by  Michael  Vo- 
ler,  her  guardian  ad  litem,  against  Tbomas 
Moudry.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Charles  G.  Kolars  and  W.  G.  Odell,  for  ap- 
pellant   Thomas  Hessian,  for  respondent 

LOVELY,  3.  This  was  a  cItII  action  to  re- 
cover damages  for  an  alleged  assault  and  bat- 
tery upon  the  plaintiff.  Plaintiff  had  a  ver- 
dict A  motion  for  a  new  trial  was  denied, 
and  this  appeal  challenges  the  sufQclency  of 
the  evidence  to  sustain  the  verdict;  likewise 
the  correctness  of  two  Instructions  given  at  the 
request  of  plaintiff,  and  the  refusal  of  one  ask- 
ed by  defendant.  Without  going  Into  unnec- 
essary details  In  this  salacious  record.  It  ap- 
peared that  the  plaintiff  was  a  young  woman 
about  the  age  of  IS,  without  parents,  a  servant 
in  the  family  of  the  defendant,  where  she  had 
worked  for  some  time  when  the  alleged  a»^ 
sault  occurred.  Her  guardian  was  a  foster 
mother,  quite  aged,  and  not  In  any  way  con- 
cerned In  the  prosecution  of  the  case,  or 
shown  to  be  interested  In  plaintiff.  The 
plaintiff  was  supporting  herself.  She  par- 
formed  household  duties,  cleaned  the  stables, 
and  did  outdoor  work  on  the  farm  of  de- 
fendant, for  which  she  received  $6  per  month 
as  wages.  According  to  her  version  of  the 
alleged  assault,  defendant  came  to  the  stable 
where  she  was  at  work,  and,  without  Invita- 
tion or  suggestion  from  her,  took  bold  of  her, 
forcibly  threw  her  down,  and  had  sexual  In- 
tercourse with  her.  While  the  testimony 
does  not  show  that  she  very  seriously  resisted, 
there  was  some  evidence  that  about  that  time 
threats  were  made  by  the  defendant  although 
whether  these  were  before,  at  the  time  of, 
or  after  the  sexual  act  was  consummated 


does  not  conclusively  appear.  According  to 
plain tifTs  account,  repeated  acta  of  inter- 
comise  thereafter  occurred  between  the  par- 
ties at  subsequent  times.  She  remained  In 
the  family  of  defendant  about  seven  months, 
until  a  short  time  before  a  dilld  begotten  up- 
on her  person  was  delivered.  It  does  not  ap- 
pear that  any  other  male  person  paid  her  any 
attention  or  associated  with  her.  She  made 
no  statement  concerning  the  first  assault  or 
subsequent  Intercourse  to  any  one  until  the 
time  her  child  was  bom.  On  this  day  the 
defendant  was  at  her  home.  In  a  talk  with 
a  third  party  he  denied  the  parentage  of  the 
child.  Plaintiff  declared  it  was  hbk  At  the 
trial  defendant  denied  any  sexual  relation 
whatever  with  plaintiff  or  any  previous 
knowledge  of  her  pregnancy.  The  Jury  found 
for  the  plaintiff,  and  assessed  her  damages  at 
the  substantial  sum  of  $1,000,  which  was 
afterwards  reduced  to  $760  by  the  court 

Counsel  for  defendant  treat  the  evidence 
to  sustain  the  verdict  as  if  it  must  be  sus- 
tained by  the  full  quantum  of  proof  neces- 
sary to  support  a  prosecution  for  rape.  We 
do  not  think  such  Is  the  test  on  this  issue. 
While  an  actual  or  suggested  invitation  by 
the  female,  or  a  familiarity  authorized  by  re- 
lationship, might  forbid  a  contention  that 
there  was  an  assault,  yet  when  no  such  In- 
vitation, actual  or  suggested.  Is  given,  or  no 
Justification  by  ties  of  kindred,  the  man  who 
lays  his  hands  upon  a  woman  to  effect  an 
unlawful  carnal  purpose  Is  guilty  of  an  im- 
position upon  her  sex,  and  commits  an  assault 
upon  her  for  which  she  may  recover  damages 
in  a  civil  action,  under  any  rule  or  analogy 
that  sustains  an  action  for  assault  A  careful 
review  of  the  testimony  leads  us  to  the  con- 
clusion that  there  was  evidence  reasonably 
tending  to  support  the  verdict,  and  the  order 
of  the  trial  court  should  be  affirmed,  unless 
there  were  errors  in  two  instructions  given 
to  the  Jury,  and  the  refusal  of  one  request 
asked  by  defendant 

The  first  request  referred  to  was  as  fol- 
lows: "If  you  find  the  defendant  committed 
the  alleged  offense  upon  the  plaintiff,  and 
that  the  defendant  threatened  her  and  pat 
her  in  fear,  thai  Is  a  circumstance  to  be  tak- 
en Into  consideration  by  you  in  rebutting  un- 
favorable Inferences  from  her  not  making 
outcry  and  offering  more  physical  resistance 
to  the  commission  of  the  alleged  offense," 
It  seems  very  clear,  upon  a  proper  construc- 
tion of  this  request,  that  it  cannot  be  held 
prejudicial  to  the  defendant;  for,  if  the  of- 
fense had  actually  been  committed  as  it  as- 
sumes, the  plaintiff  was  entitled  to  recover 
whether  there  were  threats  or  not,  and  all 
that  relates  to  this  subject  after  the  offense 
had  been  committed  was  entirely  unneces- 
sary. 

The  third  request  asked  by  plaintiff,  which 
was  given,  presents  a  more  serious  ques- 
tion. It  reads  as  follows:  "If  you  find  that 
the  defendant  had  carnal  Intercourse  with 
the  plaintiff,  and  If  the  eridence  shows  that 
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tbe  defendant  threatened  the  plaintiff  on 
that  occasion,  no  matter  how  Blight,  so  that 
she  understood  it  meant  injury  to  her,  tbe 
Jury  may  regard  it  aa  sufficient  force,  and 
find  that  such  force  was  against  her  will 
therefrom.  •  *  •"  This  portion  of  the  re- 
quest was  covered  only  by  a  general  excep- 
tion. The  claim  was  made  at  the  trial  that 
plaintiff  was  Influenced  by  fear  of  defendant 
which  prevented  resistance  when  the  sexual 
act  was  committed,  and  that,  while  she  did 
not  invite  sexual  intercourse,  she  might  have 
submitted  thereto  through  fright.  It  ap- 
peared in  her  recital  of  defendant's  conduct 
at  tbe  trial  either  that  when  she  waa  thrown 
down  or  that  Immediately  afterwards  de- 
fendant threatened  to  shoot  her.  A  careful 
analysis  of  this  testimony  might  lead  to  the 
condnsion  tbat  these  threats  were  made  aft- 
er the  interconrse,  bnt  the  court  might  easily 
have  inferred  in  its  apprehension  of  this  evi- 
dence at  the  trial,  wltbont  reading  the  sten- 
ographic report,  that  socb  threats  were 
made  on  the  occasion  of  tbe  carnal  assault, 
aa  part  of  the  transaction,  and  It  seems  ap- 
parent that  It  did  ao  in  this  particular. 
Counsel  for  defendant  nrges  as  a  ground  of 
complaint  to  the  giving  of  this  request  that 
tbe  court  assumed  that  such  threats  had 
been  made.  It  does  not  appear  that  the  re- 
quest objected  to  admlta  of  that  construc- 
tion, and  if  It  was  apparent  that  the  court 
misunderstood  thia  evidence  or  its  effect,  and 
the  counsel  objecting  to  this  instruction  felt 
that  be  had  been  prejudiced  by  an  Improper 
assumption  of  fact  under  the  circumstances 
aa  Indicated,  it  waa  his  duty  to  have  pointed 
out  tbe  supposed  mistake  of  the  court,  and  to 
have  asked  for  a  modification,  or  requested 
an  additional  instruction,  to  meet  his  view. 

The  defendant's  sixth  request,  after  point- 
ing out  in  a  proper  manner  the  evidentiary 
force  of  silence  by  plaintiff,  and  her  failure 
to  denounce  the  perpetrator  of  the  assault 
afterwards,  destroys  the  legal  value  of  such 
suggestiona  by  the  qualifying  phrase  that 
such  failure  to  make  an  outcry  or  to  de- 
nounce her  assailant  created  "a  presumption 
against  her."  The  instruction  in  this  regard 
went  too  far.  The  weight  of  the  evidence 
and  the  inferences  to  be  drawn  therefrom  in 
tbia  resjject  were  for  the  jury,  uncontrolled 
by  any  presumption,  and  the  request  was 
properly  refused. 

We  have  carefully  reviewed  the  whole  rec- 
ord, and  do  not  find  any  other  alleged  error 
of  sufficient  Importance  to  require  our  dis- 
cussion. It  was  urged  by  the  plaintiff  that, 
nnder  the  statutes  of  this  state,  the  plaintiff, 
t>eing  under  the  age  of  10,  had  no  capacity 
to  consent  to  the  sexual  act  of  defendant, 
and  the  same  must  be  regarded  as  an  assault 
upon  her,  regardless  of  her  consent,  upon  the 
view  that  it  was  a  penal  violation  of  the 
statute.  Section  6624.  Oen.  St  1894.  Thia 
view  la  sustained  by  respectable  authority, 
but  we  cannot  rest  our  decision  upon  thia 
claim  In  this  case,  for  the  reason  that  the 
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complaint  does  not  allege  that  the  plaintiff 
waa  under  the  age  of  consent,  nor  did  tbe 
course  ponued  by  both  counsel  and  acted  up- 
on by  the  court  at  the  trial  of  the  case  call 
any  attention  to  the  statute  or  the  inference* 
that  it  created.  Neither  was  there  any  indi- 
cation to  the  defendant  that  tbe  plaintifTs  age 
deprived  her  of  the  capacity  to  consent.  If 
such  had  been  the  purpose,— conceding,  with- 
out deciding,  that  the  law  is  as  claimed  by 
counsel  for  plaintiff,  that  sexual  interconrse 
with  a  child  nnder  the  age  of  16  years,  with 
actual  consent  of  the  female,  will  authorize  a 
civil  action  for  assault,— under  the  way  in 
which  this  case  waa  tried  the  age  of  the  plain- 
tiff should  have  been  put  In  issue  in  some 
way;  for  the  defendant  had  a  right  to  know 
that  such  claim  was  made,  so  as  to  offer  proof 
on  that  question,  and  we  cannot  assume,  with- 
out such  a  contest,  that  plaintiff  was  really 
under  the  age  of  10  years.  The  order  weal- 
ed from  is  affirmed. 

LBWIS,  J.,  dissents. 


MABTAD  V.  SWEDISH  BRBTHKBN. 
<STipreme  Court  of  Minnesota.    April  26,  1901.) 
PUBLIC    AUUSEMBNTS— SALJ!    OF   LIQUOR— AS- 
SAULT ON  PATRON— LIABILITIES. 
A  person  managing  and  controlling  a  pub- 
lic place  of  amusement,  which  he  invites  the 
pablic,  on  payment  of  an  admission  fee,  to  at- 
tend, and  Bt  which  place  he  sells  to  his  cus- 
tomers and  patrons  intoxicating  liquors,  who 
sells  such  liquors  to  one  in  attendance  at  such 
place,  and  thereby  renders  him  drunk  and  dis- 
orderly, well  knewing  that  when  In  that  con- 
dition  he  is   likely  to   commit  assaults  upon 
others  without  cause  or  provocation,  is  bound  . 
to  exercise  reasonable  care  to  protect  his  other 
cnstomers  and  patrons  from  such  assaults  and 
insults,  and  for  a  failure  to  do  so  is  liable  for 
damages  at  the  suit  of  one  assaulted  and  in- 
jured. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; David  F.  Slmpeoni  Judge. 

Action  by  Lndvig  Mastad  against  the  Swe- 
dish Brethren.  From  an  order  sustaining  a 
general  demurrer,  plaintiff  appeals.  Beversed. 

John  W.  Arctander,  for  appellant.  ▲.  B. 
Darellus,  for  respondent 

BROWN,  J.  Appeal  from  an  order  aua- 
taining  a  general  demurrer  to  the  complaint. 
The  complaint  alleges,  substantially:  That 
defendant  la  a  corporation.  Tbe  character 
and  nature  of  its  business  is  not  stated. 
That  on  the  11th  of  June,  1889,  defendant 
held  or  gave  a  picnic  on  certain  grounds  at 
Lake  Minnetonka,  invited  the  general  public 
to  attend  the  same,  sold  tickets  of  admission 
thereto,  and  undertook  to  protect  persons  so 
Invited,  and  who  bought  tickets  and  attended 
the  picnic,  from  assaults  by  ruffians  and 
drunken  pe<vle.  That  plaintiff  bought  a  tick- 
et and  spent  the  day  on  the  grounds.  That 
daring  the  whole  of  the  day,  and  through  a 
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committee  ai^wSnted  for  such  purpose,  de- 
fendaot  \mlawf  uHy,  and  without  Ucenee,  aold 
Intoxicating  Uquora  on  such  picnic  grounds 
to  alt  -who  desired  to  purchase  the  same,  al- 
though It  was  well  aware  that  the  sale  of 
gneh  llQuors  would  be  likely  to  cause  persons 
to  become  drunk,  violent,  and  dangerous,  and 
likely  to  commit  assaults  and  other  breaches 
of  the  peace.  That  defendant  knew  that  one 
Charles  Olson,  who  was  an  attendant  at  tlie 
picnic,  was  liable  to  drink  to  excess,  and 
when  under  the  Influence  of  Intoxicants  was 
an  ugly  and  dangerous  person,  and  likely  to 
commit  assaults  on  peaceable  persons.  That, 
nevertheless,  defendant  wrongfully  and  un- 
lawfully sold  him  large  quantities  of  sudi 
liquors,  and  to  such  an  extent  as  to  render 
him  drunk  and  disorderly;  and,  although 
defendant  had  undertaken  to  protect  plalntlft 
while  OB  the  grounds  from  assaults  at  the 
hands  of  sueh  persons,  it  carelessly  and  neg- 
ligently failed  to  procure  police  protection, 
or  to  provide  or  appoint  persons  who  could 
maintain  peace  and  order.  That  the  said  Ol- 
son, after  being  so  made  Intoxicated,  and  by 
reason  thereof,  without  cause  or  provocation 
assaulted,  beat,  and  bruised  plalntlflT.  The 
plaintiff  asked  to  recover  against  the  defend- 
ant damages  for  such  assault.  Defendant 
demurred  to  the  complaint,  which  was  sus- 
tained by  the  court  below.  Plaintiff  appeals. 
It  is  not  only  alleged  In  tUe  complaint  that 
defendant  made  Olson  drunk,  knowing  him 
to  be  a  dangerous  and  quarrelsome  person 
when  In  that  condition,  and  negligently  fail- 
ed and  neglected  to  provide  protection  from 
his  assaults  and  Insults,  but  that  defendant 
made  the  sale  of  liquor  to  him  unlawfully, 
and  without  license.  Whether  defendant 
would  be  liable  for  the  conduct  of  Olson,  and 
for  assaults  committed  by  him  while  Intoxi- 
cated, because  of  the  fact  that  the  sale  of  the 
liquor  to  blm  was  unlawful,  and  without 
license,  we  need  not  determine.  The  cases 
cited  by  counsel  for  appellant  sustain  the 
affirmative  of  the  proposition  on  principle, 
but,  as  It  is  not  necessary  to  a  decision  of 
this  case,  we  pass  the  question  for  future 
consideration.  The  case  made  by  the  com- 
plaint is  similar  to  those  holding  a  railroad 
company  liable  for  assaults  committed  upon 
passengers  by  fellow  passengers,  and  similar 
to  the  rule  of  law  applicable  to  hotel  keepers 
with  respect  to  the  responsibility  of  the 
keeper  for  the  property  and  effects  of  his 
guests,  and  the  proprietors  of  other  public 
places.  The  rule  with  respect  to  railroad 
companies  as  carriers  of  passengers  is  stated 
In  clear  language  In  MuUan  v.  Ballroad  Co., 
46  Minn.  475,  49  N.  W.  249,  to  the  effect  that 
a  railroad  company  as  a  carrier  of  passen- 
gers Is  bound  to  exercise  the  utmost  dili- 
gence in  maintaining  order,  and  guarding  the 
passengers  against  violence  from  whatever 
source  arising,  which  might  reasonably  be 
anticipated,  or  naturally  expected  to  occur. 
In  view  of  all  the  circumstances,  and  the 
Bimber  and  character  of  persons  on  board. 


This  rule,  of  course,  appUea  to  dmnkHi  per- 
sons permitted  by  the  railroad  company  to 
remain  upon  their  train;  tai  mot  limited  to 
persons  the  company  may  have  made  intoxi- 
cated by  the  unlawful  or  other  sale  of  intoxi- 
cants to  them;  but  extends  as  well  to  those 
who  became  intoxicated  elsewhere,  and  go 
aboard  the  train  in  that  condition.  If  they 
be  permitted  to  remain  passengers,  and  com- 
mit assaults  upon  other  inoflending  passen- 
gers, and  such  assaults  are  such  as  might 
reasonably  be  anticipated  from  the  condition 
of  the  drunken  passenger,  the  company  is 
liable.  The  same  principle  is  applied  to  ho- 
tel or  inn  keepers.  All  who  engage  in  a 
public  business  of  that  nature  are  bound  to 
protect  their  guests,  both  in  i)erson  and  prop- 
erty, from  acts  and  misconduct  of  wrong* 
doers  permitted  to  remain  upon  the  premises; 
and  the  rules  of  law  applicable  to  the  com- 
mon carrier  are  applicable  alike  to  them. 
Blsh.  Noncont.  Law,  1178.  If  such  is  good 
law  as  to  the  railroad  company  and  as  to  the 
innkeeper,— and  there  Is  no  doubt  but  that  it 
la,— the  same  rule  shouki  apply,  though,  per- 
haps, with  a  lesser  degree  of  care,  to  a  per- 
son engaged  in  the  sale  of  Intoxicating  liq- 
uors at  a  public  entertainment  given  and 
controlled  by  him,  which  the  public  are  in- 
vited to  attend  upon  payment  of  an  admis- 
sion fee,  and  who  sells  snch  liquors  to  a  per- 
son In  att«)dance  at  the  entertalnmoit  he 
well  knovra  to  be  violent  and  dlsordeiiy  when 
intoxicated.  There  Is  no  reason  on  principle 
why  a  person  owning  and  controlling  sudi  a 
place,  who  sells  his  wares  to  such  a  person, 
knowing  his  ugly  and  quarrelsome  dlsposi- 
tton  when  intoxicated,  should  not  be  bound 
to  exercise  at  least  reasonable  care  to  protect 
his  other  guests  from  his  assaults  and  insults. 
The  proprietor  of  such  a  place  has  the  un- 
doubted right  to  exclude  therefrom  drunken 
and  disorderly  persons,  and  the  right  to  re- 
move and  expel  them  when  they  become  in 
that  condition  and  disorderly,  and  likely  to 
produce  discord  and  brawls.  Being  clothed 
with  such  power  and  authority,  a  correspond- 
ing duty  to  do  so  In  the  iDfterests  of  law  and 
order,  and  for  the  protection  of  his  other 
guests,  should  be  Imposed  as  a  matter  of 
law.  We  are  now  speaking  of  a  person  law- 
fully engaged  in  the  business  stated  in  the 
complaint  and  not  of  one  who  violates  the 
law  by  sale  of  intoxicating  liquors  without 
license.  The  case  of  Rommel  v.  Schamback- 
er,  lao  Pa.  579,  11  Atl.  779,  is  squarely  in 
point.  It  Is  there  said:  "If,  on  the  other 
hand,  he  was  guilty  of  making  Flannlgan  - 
drunk,  or  If  he  came  there  drunk,  and 
Schambacker  knew  that  fact,  he  was  bound 
to  see  that  he  did  no  injury  to  his  customers. 
All  this  Is  a  plain  matter  of  common  law  and 
good  sense,  and  does  not  depend  on  the  act 
of  1884,  or  any  other  statute.  Where  one  en- 
ters a  saloon  or  tavern  open  for  the  enter- 
tainment of  the  public,  the  proprietor  is 
bound  to  see  that  he  Is  properly  protected 
from  tbeassaiilts  and  insults  as  wdl  of  those 


Minn.) 


MURPHY  T.  BORDWELL. 


avb 


w3u>  aie  In  hit  employ  as  of  the  drunken  and 
riciona  men  whom  he  may  choose  to  harbor." 
In  line  with  these  principles  we  therefore 
bold  that  a  person  having  the  management 
and  control  of  a  public  place  of  amusement, 
wtaltdi  he  Invites  the  public,  on  payment  of 
an  admission  fee,  to  attend,  and  at  which  be 
■ella  to  his  customers  Intoxicating  llqnors, 
who  sells  to  one  In  attendance  at  snch  place 
Intoxicating  liquor  to  such  an  extent  as  to 
render  him  drunk  and  disorderly,  well  know- 
ing that  when  In  that  condition  he  Is  likely 
to  commit  assaults  upon  others  without  prov- 
ocation or  cause.  Is  boimd  to  exercise  rea- 
sonable care  to  protect  his  other  patrons  from 
his  assaults  and  Insults,  and  for  a  failure  to 
do  so  Is  liable  in  an  action  for  damages  to 
one  assanlted  and  Injured  by  such  person. 

The  point  Is  made  by  respondent  that  the 
complaint  does  not  allege  that  defendant 
owned  and  controlled  the  picnic  grouhds. 
There  Is  no  direct  allegation  of  either  fftct 
but  the  complaint  does  allege  affirmatively 
tbe  tactB  from  which  Its  control  of  the  picnic 
grounds  may  be  fairly  and  reascmably  in- 
ferred. The  complaint  is  sufficient  in  tills 
respect  Bronswlck-Balke-Collender  Oo.  t. 
Brackett,  87  Alinn.  68,  S3  N.  W.  214.  The 
case  of  Swlnfin  v.  Lowry,  87  Mtun.  845,  84 
N.  W.  22,  Is  not  In  point  Defendant  in  that 
ease  was  not  the  proprietor  of  a  public  place 
where  intoxicating  liquors  were  sold,  and  the 
trial  disclosed  no  dn^  on  his  part  to  protect 
pwsons  from  the  assault  of  the  Intoxicated 
person.  Snch  duty  deariy  follows  from  the 
r^atlon  of  the  parties  In  the  case  at  bar,  and 
on  this  ground  Is  dlstingalshable  from  the 
Swinfln  CaaOb    Order  reversed. 


MURPHY  et  al.  v.  BORDWELL  (LUMBER- 
MAN'S NAT.  BANK,  Garnishee). 
(Supreme  Ck>urt  of  Minnesota.    AprU  26,  1901.) 
DBPOSIT  IN   BANK— GIFT— POWER   OF   ATTOR- 
NEY—EVIDKNCB. 

1.  A  gift  of  money  in  a  bank,  on  deposit  in 
the  donor's  name,  may  be  legally  executed  by 
the  person  making  such  gift,  although  the 
credit  of  the  deposit  Is  not  changed  on  the 
books  of  the  bank,  bat  continues  in  the  name 
of  the  donor,  provided,  in  the  absence  of  frand, 
there  is  some  substantial  act  of  the  donor  giv- 
ing the  donee  the  right  to  have  such  money  sad 
appropriate  it. 

2.  A  power  of  attorney  to  the  donee  from  the 
owner  of  snch  deposit,  giving  a  right  to  draw 
the  same  from  the  bank  in  tbe  name  of  the 
donor,  bat  with  a  purpose  not  expressed  in 
the  instrument  to  confer  dominion  over  such 
deposit  to  the  donee,  may  effectuate  such  gift 
and  consammate  the  same^  under  the  facts  as 
found  in  this  ease. 

3.  Evidence  conridered,  and  Juid  to  support 
the  findings  of  the  trial  court,  and  tbat  snch 
findings  support  the  conclusion  that  there  was 
an  ezecnted  gift  from  defendant  to  the  claim- 
ant 

'Syllabos  by  tbe  Court) 

Appeal    from    district   court  Washington 
county;  W.  a  Wllllston,  Judge. 
Action  by  M.  L.  Murphy  and  Myma  A. 


Watler  agataist  Anna  BordwelL  The  LmB- 
berman's  National  Bank  was  gamlabee. 
Bmma  3.  Grant  Interposed  claim.  Judgment 
was  recovered  for  plaintiffs.  Issues  found 
for  claimant  From  an  order  denying  a  new 
trial,  plaintiffs  appeal.    Affirmed. 

V.  y.  Comfort  for  appellants.  H.  H.  dO- 
len,  for  respondent 

m 

LOVELY,  J.  Plaintiffs  recovered  Judgment 
against  the 'defendant  Anna  Bordwell.  Upon 
proceedings  for  garnishment  in  the  district 
conrt  for  Washington  county,  a  summons 
was  served  on  the  Lumberman's  National 
Bank  of  Stillwater  as  garnishee,  and  made 
returnable  btfore  the  dttk  of  snch  conrt  to 
secnre  for  the  ^IntUb  the  benefit  of  pnqh 
erty  belonging  to  the  defendant  in  the  pos- 
■esslon  of  tbe  bank.  At  tlie  time  designat- 
ed, plalntifls  appeared  before  the  clerk  of  the 
district  conrt  ai>o  the  garnishee,  by  its  cash- 
ier, who  was  sworn  for  the  bank,  and  dis- 
closed that  there  was  In  Its  possession,  at 
the  time  of  the  garnishment  $336.75,  depos- 
ited In  the  name  of  the  d^endant  At  the 
same  time  Emma  Grant  the  claimant,  also 
appeared,  asserted  a  claim  to  this  deposit 
asked  leave  to  file  her  complaint  In  Inter- 
vention, and  be  allowed  to  make  good  the 
same  to  the  fund  in  the  hands  of  the  gar- 
nishee. No  further  action  was  taken  upon 
this  request  before  the  district  clerk.  After- 
wards, in  proceedings  before  the  district 
court  plaintiffs  moved  for  judgment  The 
claimant  also  moved  for  leave  to  file  com- 
plaint In  Intervention.  The  court  denied  the 
motion  for  Judgment  and  made  its  order 
allowing  the  claimant  to  Intervene^  which 
she  did,  alleging  that  at  tiie  time  of  tbe 
service  of  the  gamishee  summons  she  was 
the  actual  owner  of  such  deposit  Plaintiffs 
answered,  alleging  that  defendant  wsa  the 
owner  of  tbe  same.  Upon  the  issue  thus 
made  .up  a  trial  was  had.  Findings  of  fact 
and  law  in  favor  of  the  claimant  were  made 
by  the  trial  court  In  which  It  was  found,  in 
brief,  that  the  funds  In  the  bank  had  been 
deposited  in  the  name  of  the  defendant  and 
before  the  Judgment  had  been  rendered  such 
funds  had  been  donated  by  tbe  defendant 
as  a  gift  to  the  claimant  Emma  Grant,  who 
accepted  the  same,  and  was  at  the  time  of 
the  garnishment  the  owner  thereof.  A  mo- 
tion for  a  new  trial  by  plaintiffs  was  over- 
ruled, from  which  order  plaintiffB  appeal  to 
this  court 

The  only  question  discussed  under  the 
assignments  of  error  la  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  fact  to  the 
effect  that  the  money  standing  as  a  deposit 
in  the  name  of  defendant  Anna  Bordwell, 
was  In  reality  the  property  of  tbe  Iqterven- 
Ing  claimant,  and,  If  the  evidence  supports 
this  finding,  the  order  of  the  trial  court 
should  be  sustained.  The  evidence  reasona- 
bly tends  to  show  that  defendant  who  wxs 
the  mother  of  claimant  and  another  daughter, 
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had  received  by  wlU  from  a  deceased  has- 
bond,  the  father  (rf  these  same  daught»8, 
the  sbm  of  $900;  that  defendant  deposited 
the  same  in  her  own  name  In  the  Lumber- 
man's National  Bank:,  intending  to  donate 
the  same  to  her  daughters,  upon  the  equi- 
table consideration  that  It  should  be  justly 
distributed  between  them  on  account  of  their 
relationship  to  their  deceased  father.  One 
of  the  daughters  was  an  invalid,  and  defend- 
ant drew  $500  of  the  deposit  from  the  bank 
to  use  In  taking  her  to  a  beallh  resort  for 
her  benefit.  At  that  time  the  mother  was 
in  the  bank  with  claimant,  and  expressed 
a  present  purpose  to  give  tD  the  claimant 
the  remaining  $400,  and,  to  carry  out  that 
intent,  directed  the  cashier  of  the  bank  to 
make  out  the  necessary  writings  to  enable 
her  to  do  so.  The  conversation  that  occur- 
red at  this  time  between  defendant  and 
claimant,  as  detailed  by  both,  is  to  the  effect 
that  there  was  an  Intention  to  make  a  gift 
of  this  $400  to  the  claimant,  and  that  the 
effective  method  by  which  the  same  was  to 
be  transferred  was  left  to  the  cashier.  The 
cashier  wrote  out  a  power  of  attorney  from 
the  defendant  to  the  claimant,  authorizing 
the  latter,  in  the  mother's  name,  to  draw  this 
money  from  the  bank,  without  restriction  as 
to  amount  or  time.  The  mother,  on  her  dis- 
closure before  the  court,  insisted  that  she 
knew  nothing  of  the  effect  of  this  instra- 
ment,  but  executed  It  supposing  that  her  in- 
tent to  give  the  money  deposited  to  her 
daughter  had  been  effected  by  that  act. 
The  cashier  knew  nothing  of  the  gift,  and 
8upi>osed  that  the  money  on  deposit  in  the 
name  of  the  defendant  was  her  property, 
and  continued  the  same  to  the  mother's  cred- 
it on  the  books  of  the  bank,  but  gave  to  the 
claimant  a  check  book.  The  mother  left  the 
city  immediately  thereafter.  From  time  to 
time  the  claimant  drew  sums  from  the  liank 
on  the  checks,  which  were  each  time,  as 
the  same  were  used,  filled  out  by  the  cash- 
ier, claimant  signing  her  mother's  name,  by 
herself  as  agent,  but  she  appropriated  such 
sums,  with  no  objection  from  her  mother, 
to  her  own  use,  and  It  appears  that  the  de- 
fendant never  received  nor  made  any  claim 
thereafter  to  any  portion  of  this  deposit. 
The  checks  signed  by  the  daughter,  as  above 
indicated,  were  all  written  by  the  cashier 
at  her  request,  and  it  appears  from  the  state- 
ments of  the  defendant,  as  well  as  the  claim- 
ant, that  they  were  Ignorant  of  the  legal 
effect  of  the  power  of  attorney  or  of  the 
check  book,  but  supposed  that  the  gift  had 
been  completed,  and  that  the  deposit  was 
the  property  of  the  claimant  There  is  no 
evidence  to  show  a  purpose  on  the  part  of 
the  defendant  to  defraud  the  owner  of  the 
Judgment  or  other  creditors. 

The  above  is  a  fair  statement  of  the  re- 
sult of  the  evidence  most  favorable  to  the 
facts  found  by  the  court,  in  which  light  we 


must  regard  the  same,  and  the  only  que8tl<Mi 
we  can  consider  upon  this  appeal  is  wlietber 
the  finding  of  the  trial  court  that  there  was 
a  valid  gift  from  the  defendant  to  the  claim- 
ant of  the  deposit  Is  supported  by  evidence. 
It  is  insisted  for  the  plaintiffs  that  there  was 
no  delivery  of  the  $400  to  the  claimant,  or  ac- 
c^tance  of  the  same  by  her,  and  that  the  in- 
tention to  make  a  gift  had  not  been  consum- 
mated. Since  there  is  no  proof  of  a  fraudulent 
Intent  on  the  part  of  the  defendant  to  dispose 
of  the  $400  by  gift  to  her  daughter,  which,  un- 
der the  circumstances,  was  a  natural  and  ba- 
mane  intention,  in  view  of  the  fact  that  It 
was  a  part  of  the  estate  of  the  claimant's 
father,  and  might  well  be  dictated  by  a  nat- 
ural sentiment  of  justice  and  affection  by 
the  mother,  the  simple  question  arises  wheth- 
er enough  was  done  by  the  mother  to  con- 
stitute a  delivery  of  the  g^ft  and  acceptance 
by  the  daughter,  and  this,  as  between  the 
mother  and  daughter,  cannot  be  affected  in 
this  case  by  any  interest  of  third  parties  seek- 
ing to  collect  a.  claim  against  the  mother. 
While  It  is  true  that  a  promise  or  intention 
to  make  a  g^lft  In  the  future,  without  any 
act  to  effectuate  the  same,  will  not  consti- 
tute a  donation,  yet  any  substantial  act  on 
the  part  of  the  owner  of  property,  tending  to 
carry  the  gift  into  effect  and  give  the  donee 
dominion  over  the  property  so  that  she  can 
appropriate  it  to  her  use,  will.  In  the  absence 
of  fraud,  support  such  gift  2  Schouler,  Pars. 
Prop.  p.  92;  Fletcher  v.  Fletcher,  S6  Vt  825; 
Ross  T.  Draper,  Id.  401;  In  re  Malone's  Es- 
tate, 18  Pbila.  818;  In  re  Schmldtfa  Estate. 
66  Minn.  266,  67  N.  W.  468. 

While  the  credit  to  the  mother  was  not 
changed  on  the  books  of  the  bank,  yet  the 
power  of  attorney,  and  the  delivery  of  the 
check  book  to  the  daughter,  and  her  use  and 
appropriation  of  a  part  of  the  money  so  drawn 
from  the  bank  to  her  own  use,  according  to 
the  intention  of  the  mother,  were  acts  done 
by  which  her  authority  to  draw  the  whole 
sum,  either  then  or  thereafter,  from.the  bank, 
completed  the  gift  The  retention  by  the 
bank  of  the  deposit  In  the  mother's  name  Is 
not  conclusive  as  to  the  ownership  of  the 
property.  IngersoU  T.  Bank,  10  Minn.  396 
(Gil.  316).  Whether  It  was  a  fact  as  be- 
tween mother  and  daughter,  that  the  credit 
in  the  mother's  name  was  continued  from  a 
misunderstanding  by  the  cashier  in  drawing 
the  power  of  attorney,  or  the  apparent  agency 
of  the  daughter  In  drawing  the  money  there- 
on, as  opposed  to  an  executed  intention  by 
the  mother  to  give  the  same  to  her  daugh- 
ter, we  must  hold  that  there  might  have 
been  sufllclent  Investiture  of  the  dominion 
of  the  property  in  the  daughter  by  these  acts 
to  execute  the  gift  That  there  was  such  a 
purpose  and  Intent  has  been  found  by  the 
trial  court  upon  sufficient  evidence,  and  the 
gift  must  be  sustained.  The  order  of  the 
trial  court  is  alHrmed. 


Digitized  by 


Google 


Minn.) 


BTATE  T.  PROBATE  COURT. 


91f 


STATE  ex  rel.  KELLY  T.  PROBATE  DOUBT 
OP  RAMSEY  COUNTY  et  al. 

(Supreme  Ooart  of  Minnesota.    April  26,  1801.) 

CERTIORARI  —  INCOMPBTHNTS— RESTORATION 

TO  CAPACITT— APPBAI^RBTCRN  TO  WRIT. 

1.  An  order  of  a  probate  coart,  made  under 
Gen.  St.  18M,  }  4553,  upon  the  petition  of  a 

Eerson  under  guardianship  for  incompetency  to 
e  restored  to  capacity,  is  to  all  intents  and 
purposes  a  judgment,  and  may  be  reviewed  by 
certiorari,  no  appeal  from  such  order  being 
provided  by  statute. 

2.  Snch  an  order,  though  It  resalt  in  the  re- 
moval of  the  guardian,  is  not  an  order  remov- 
ing the  gaardian.  within  the  meaning  of  sub- 
division 2,  (  4666,  Gen.  St.  1894,  and  is  not 
appealable. 

3.  The  writ  of  certiorari  in  this  case  com- 
manded the  probate  court  to  return  to  the  dis- 
trict court  all  the  evidence  offered  at  the  hear- 
ing before  it.  Appended  to  the  retnm  is  what 
purports  to  be  such  evidence.  No  point  was 
made  in  the  district  court  that  all  the  evidence 
was  not  returned,  and  the  cause  was  heard  and 
considered  in  that  court  without  objection  to 
the  return,  or  to  the  certificate  attached  to  it; 
and  it  Is  held  that,  although  the  certificate  to 
the  retnm  does  not  state  that  all  the  evidence 
was  returned  to  the  district  court,  it  will  be 
presumed  that  the  probate  court  complied  with 
the  command  of  the  writ  of  certiorari,  and  re- 
tamed  it  all.  Payson  v.  Everett,  12  Minn. 
216  (Gil.  137)  followed. 

4.  Evidence  examined  and  considered,  and 
held  not  to  sustain  the  order  of  the  probate 
court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ramsey  conn- 
ty;   Olln  B.  Lewis,  Judge. 

Certiorari  by  the  state,  on  the  relation  of 
Patrick  Kelly,  Incompetent,  ai^alnat  the  pro- 
bate court  of  Ramsey  county,  and  the  judge 
of  said  probate  court,  and  the  St  Paul  Trust 
Company.  Order  of  probate  court  overruled, 
and  the  St  Paul  Trust  Company  appeals. 
Affirmed. 

C.  D.  &  Ttaofl.  D.  O'Brien  and  Harvey 
Officer,  for  ai^llant  Bgan  &  Storey,  for  re- 
spondent 

BROWN,  J.  In  1868  respondent,  Kelly, 
was,  on  the  petition  of  his  son,  by  reason 
of  an  insane  and  imperfect  condition  of  his 
mental  facnlties,  adjudged  Incompetent  to 
have  the  charge  and  management  of  his  prop- 
erty and  affairs,  and  the  St  Paul  Trust  Com- 
pany was  duly  appointed  his  gaardian.  In 
March,  1900,  one  Webb,  a  friend  of  Kelly, 
filed  a  petition  under  Gen.  St  1894,  {  4563, 
asking  therein  that  the  ability  and  compe- 
tency of  Kelly  to  take  charge  of  bis  business 
affairs  be  judicially  determined,  and  that  be 
be  "restored  to  capacity."  After  due  bear- 
ing in  the  probate  court  the  prayer  of  the 
petition  was  denied,  and  the  proceedings 
were  removed  to  the  district  court  by  cer- 
tiorari. The  district  court  after  bearing, 
upon  the  retnm  of  the  probate  court  over- 
ruled and  vacated  the  order  of  that  conrt, 
ordered  the  proceedings  remanded  for  dis- 
posal according  to  law,  and  the  guardian  ap- 
pealed to  this  conrt  The  assignments  of 
error  present  several  questions,  wblcb  will 


be  ccmsldered,  or  those  deserving  special  men- 
tion, in  the  order  prewntad  In  aKiellant's 
brief. 

1.  It  Is  contended  by  the  appellant  that  the 
order  of  the  probate  court  denying  the  peti- 
tion of  Kelly  was  a  mere  order  for  judg- 
ment and  not  reviewable  on  certiorari.  The 
statute  under  which  the  order  was  made 
provides:  "Any  person  who  has  been  ad- 
judged Insane  or  Incompetent  *  *  *  may 
petition  the  probate  court  *  •  *  to  have 
the  fact  of  his  restoration  judicially  deter- 
mined. •  *  «  If  it  be  found  that  the 
person  be  of  sound  mind  and  capable  of  tak- 
ing care  of  himself  and  his  property,  his  res- 
toration to  capacity  shall  be  adjudged,  and 
the  guardianship  of  such  i>erBon  •  *  • 
shall  cease."  A  judgment  of  a  court  Is  the 
final  adjudication  or  determlnatitm  of  the 
merits  of  an  action  or  proceeding.  An  or- 
der of  the  probate  court  granting  or  refus- 
ing an  application  of  an  Incompetent  person 
to  be  restored  to  capacity  after  hearing  on 
the  merits  is  a  final  adjudication  of  the  ap- 
plication, and  to  all  Intents  and  purposes  a 
Judgment;  there  being  no  statute  requiring 
the  entry  of  a  formal  Judgment  It  Is,  at 
least,  in  the  nature  of  a  Judgment  within 
the  meaning  of  subdivision  7,  {  4414^  .Gen. 
St  1S91.  The  statute  under  which  this  pro- 
ceeding was  conducted  provides  for  no  par- 
ticular form  of  Judgment  or  order,  and  any 
order,  whatever  its  form,  finally  disposes  of 
the  proceeding.  Probate  orders  of  a  nature 
similar  to  the  one  In  the  case  at  bar  have 
been  held  judgements  In  other  states.  Wilks 
y.  Murphy,  19  Mo.  App.  221;  Jameson  ▼.  Bar- 
ber. 56  Wis.  630,  14  N.  W.  860;  Mitchell  v. 
Mayo,  16  111.  83;  Johnson  t.  OlUett  62  111. 
3S8.  All  probate  orders  are  not  judgments, 
however.  Orders  appointing  administrators, 
orders  for  hearing  on  Intermediate  petitions, 
and  similar  ones,  are  interlocutory,  do  not 
finally  dispose  of  the  proceedings,  and  are  not 
Judgments  in  any  sense  of  the  word.  But  an 
order  such  as  that  here  under  consideration, 
which  puts  an  end  to  the  iwoceedlngs,  and 
finally  determines  the  merits  thereof.  Is  in 
the  nature  of  a  Judgment  with  all  the  force 
and  effect  of  such,  and  may,  where  no  pro- 
vision tor  appeal  Is  made  by  statute,  be  re- 
viewed on  certiorari. 

2.  The  second  proposition  urged  by  appel- 
lant is  that  the  order  In  question,  being  in 
effect  one  removing  the  guardian.  Is  appeala- 
ble under  subdivision  2,  (  4665,  Gen.  St 
1894,  and  that  certiorari  will  not  lie  to  re- 
view it.  This  statute  provides  for  an  appeal 
from  probate  to  district  court  from  an  order 
appointing  or  removing  a  guardian,  and  It  Is 
contended  that  as  the  result  of  an  applica- 
tion of  the  nature  of  this  (me  Is  the  termina- 
tion of  the  guardianship,  the  order  Is,  In 
effect  one  of  removal,  and  appealable.  We 
do  not  concur  In  this  contention.  The  stat- 
ute cannot  be  construed  as  broadly  as  counsel 
would  have  It  The  clear  Intention  of  the 
■tatnte  is  to  provide  for  appeals  from  or- 
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den  aiqioliiting-or  DamoTtDg  a  guudian,  made 
la  proocMdliigi  ilnatttntad  for  tbat  expsaaa 
purpose,  and  not  from  orders  wblcb  may 
resnlt  In  sucb  removal. 

8.  Xbe  writ  of  certiorari  oominanded  the 
probate  court  to  retum  to  the  district  court 
all  tbe  eyldencet  orders,  and  proceedings  bad 
or  taken  before  it.  Tbe  retum  of  tbe  probate 
court  contains  tbe  petition  on  wblcb  tbe  pro- 
ceedings are  founded,  otber  flies,  papers,  and 
orders,  and  frbat  purports  to  be  tbe  eTldence; 
but  tbe  certificate  to  the  retum  does  not 
recite  that  all  tbe  erldence  Is  Contained  in 
tbe  record,  and  it  la  urged  bj  appellant  tbat, 
it  not  appearing  tbat  all  the  evidence  Is  re- 
turned, the  order  of  tbe  probate  court  ataonld 
not  be  set  aside  for  insufficiency  of  tbe  evi- 
dence to  sustain  it  No  point  was  made  In 
the  dlatrict  court,  so  far  as  tbe  record  be- 
foDe  OB  discloses,  tbat  all  the  evidence  was 
not  contained  in  tbe  return,  nor  is  It  claimed 
in  this  court  tbat  it  was  not  in  fact  returned 
by  the  probate  court  Tbe  writ  of  certiorari 
having  commanded  that  court  to  retum  such 
evidence,  it  should  be  presumed,  nothing  ap- 
pearing to  the  contrary,  that  the  command 
was  complied  with.  Such  was  the  holding 
In  the  case  of  Payson  v.  Everett,  12  Minn. 
216  (Gil.  137).  In  that  case  the  certiorari 
was  directed  to  a  Justice  of  the  peace,  and 
tha  statutes  made  it  his  duty  to  retum  all 
the  evidence  talcen  before  him  on  the  trial. 
He  returned  what  purported  to  be  the  evi- 
dence, and  the  court  held  tbat  It  muat  be 
presumed  that  .he  performed  bia  duty,  and 
returned  It  all.  Tbe  distinction  between  a 
case  of  this  character  and  an  appeal  from 
Justice  court,  where  the  Justice  is  required 
to  return  tbe  evidence  only  when  requested 
to  do  80  by  one  of  the  parties,  is  pointed  out 
la  Hinds  v.  Express  Co.,  24  Minn.  96.  On 
principle  the  Payson  Case  la  in  point,  and 
we'  follow  and  apply  It  This  presumption 
that  tfaa  probate  court  performed  its  duty, 
and  cMnpIled  with  the  commands  of  the  writ, 
ia  not  condnslve,  however,  and,  had  objec- 
tion been  made  In  the  district  court  that  all 
the  evidence  was  not  in  fact  returned,  an 
amended  return  would  have  been  ordered. 

4.  The  question  we  have  had  the  most 
difficulty  with  la  whether  the  evidence  is  so 
clearly  against  the  order  and  determination 
ot  the  probate  court  as  to  Justify  the  re- 
v«rsal  thereof  by  the  district  court  After 
viery  carefully  examining  the  record,  we 
have  reached  the  conclusion  tbat  the  district 
court  should  be  sustained.  Kdly  was  pla- 
ced under  bis  present  guardianship  on  the 
petition  of  his  son  upon  the  ground  and  for 
tiie  reason  that  he  waa  not  competent  to 
have  the  care  of  his  property  and  affairs 
because  of  "an  insane  and  imperfect  condi- 
tion of  bis  mental  faculties,"  not  because 
of  "old  age  and  loss  and  imperfection"  of 
such  faculties,  as  claimed  by  counsel  for  ap- 
pellant He  had  prevlonsiy  been  adjudged 
Insane,  and  committed  to  tbe  hospital,  hot 
was  releaaed  in  the  oonrse  of  two  yean 


(or  Irregularltlea  at  defect!  In  flie  proceed- 
ings by  wbl<A  be  was  so  eonunltted.  He 
was  committed  to  the  hospital  In  1894. 
Hla  wife  was  appointed  bis  guardian  at 
that  time^  and  continued  as  such  until  1897. 
when  he  resumed  charge  of  his  affairs,  and 
so  CMitinned  until  placed  under  bis  present 
guardianship  In  1898.  He  Is  quite  old,  and' 
apparently  has  bad  much  to  contend  with 
during  the  past  few  years.  Quite  a  snug 
little  fortune,  accumulated  by  his  hard  labor 
and  industry,  haa  been  dissipated  in  litiga- 
tion, and  it  is  not  at  all  strange  tbat  be 
has  been  possessed  with  what  would  seem 
to  be  delusions.  At  the  hearing  of  this  peti- 
tion In  tbe  probate  court  six  rentable  phy- 
sicians testified  that  In  their  Judgment  bas- 
ing their  opinion  upon  an  examlnatioD  of 
^elly,  and  from  an  observation  of  his  con- 
duct In  court,  he  was  fully  competent  to 
attend  to  his  affairs,  and  no  one  testified 
to  the  contrary.  The  probate  court  reject- 
ed this  testimony,  and,  if  we  understand 
the  brief  of  appellant  baaed  bis  decision 
denying  the  petition  upon  his  own  personal 
knowledge  of  the  characteristics  and  previ- 
ous conduct  and  mental  condition  of  KeUy. 
No  evidence  was  offered  to  show  such  char- 
acteristics, or  bis  prevlons  mental  condi- 
tion, or  to  show  tbat  he  was  at  the  time  of 
hearing  incomi>etent  to  protect  his  property 
and  property  rights.  It  does  not  appear 
that  he  Is  likely  to  waste  and  dissipate 
bis  property.  Indeed,  the  Inference  to  be 
gathered  from  his  whole  life,  and  from  the 
fear  possessed  by  him  at  this  time  that  oth- 
ers are  endeavoring  to  get  his  property 
from  him,  would  tend  strongly  to  prove  and 
to  show  tbat  be  would  take  the  best  of  care 
of  what  he  has  left  He  may  have  had  de- 
lusions in  the  past  He  showed  a  sincere 
daeire  on  his  examination  to  forget  them, 
but  counsel  would  not  let  him,  and,  charac- 
teristic of  the  msn  evidently,  when  pressed 
with  questions  pertaining  thereto,  he  reaf- 
firmed his  belief  in  what  coonsej  say  are 
delusions.  He  may  have  had  ddnsions  on 
the  subject  mentioned  In  bis  croaa-examina- 
tlon,  and  still  be  fully  competent  to  careful- 
ly guard  and  protect  his  rights  and  all  bis 
buslnees  affairs.  One  of  the  delusions  said 
to  be  prominent  with  him  is  that  the  mem- 
bers of  his  family  have  turned  against  him, 
and  bad  In  the  past  conspired  together  to 
poison  him,  and  otherwise  to  annoy  and 
harasa  him.  There  ia  no  evidence  on  this 
subject  in  the  record  before  us  other  than 
his  cross-examination.  We  are  not  inform- 
ed Just  how  the  members  of  bis  family 
have  In  fact  treated  him  in  the  past  Tbe 
probate  Judge  may  have  known  these  things 
to  be  delusions,  and  unfounded  In  fact  but 
his  knowledge  on  the  snbject  is  not  part  of 
tbe  record,  and  we  cannot  consider  It  He 
had  no  right  upon  hla  own  knowledge  of 
the  mental  condition  of  KeUy,  to  reject  tbe 
testimony  of  the  physidaaa.  He  was  bovmd 
to  determine  tbe  question  aa  t*  the  compe- 
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taBC7  mt  Ediy  tttm  the  evidence  offered  be- 
fore him,  and  from  nothing  else.  And  as 
there  la  nothing  in  the  record  before  us  on 
which  to  base  the  decision  of  the  probate 
cotirt,  except  that  Kelly  once  had  certain 
Insane  delusions,  which,  when  pressed  on 
cross-examination,  he  stlU  appears  to  be- 
llere  in,  and  as  there  is  no  evidence  to  show 
that  he  Is  in  fact  Incompetent  to  attotd  to 
his  business  affairs,  the  district  court  right- 
ly reversed  the  decision  of  the  probate  court 
The  testimony  at  the  experts  was  BufiScIent 
to  fnlly  rebut  any  inference  or  presumption 
as  to  Kelly's  mental  condition  arising  from 
a  prior  adjudication  of  incompetency. 

The  request  of  respondent  that  we  remand 
the  cause  with  directions  to  the  probate 
court  to  enter  an  order  restoring  Kelly  to 
capacity  cannot  be  granted.  The  district 
court  "vacated  and  overruled"  the  order  of 
the  probate  court,  and  an  affirmance  of  the 
district  court  leaves  the  proceedings  as 
though  no  hearing  had  been  bad  at  all. 
Further  proceedings  must  be  bad  In  the 
probate  court  before  any  further  order  in 
the  premises  can  be  made.  It  is  therefore 
ordered  that  the  Judgment  appealed  from 
be  affirmed,  and  the  cause  remanded  ta  the 
district  court,  with  directions  to  that  court 
to  remand  the  proceedings  to  the  probate 
court  for  a  rehearing.    Judgment  affirmed. 


NORTHERN  OATTIiB  00.  T.   B4UNR0, 

Sheriff. 

(Snpreme  Oourt  of  Minnesota.    April  26^  1901.) 

MORTOAOB— ASSIGNMENT  OF  SEVERAL  NOTE— 
BIGHTS   OF  ASSiaNSS— FOaSCIiOSURB. 

1.  Where  a  mortgagee  sells  to  another  one 
of  several  notes  secured  by  a  real-estate  mort- 
gage containing  the  nsnal  power  of  sale,  but 
makes  no  assignment  of  the  mortgage,  the  pur- 
chaser takes  an  equitable  pro  rata  interest  in 
the  security;  but  the  legal  title  of  the  mort- 
gage, and  the  sole  right  to  exercise  the  power 
of  sale,  remain  in  the  mortgagee,  and  he  alone 
is  authorised  to  foreclose  the  mettgage  by  ad- 
vertisement. 

2.  If  the  mortgagee  does  so  foreclose  the 
mortgage,  and  the  sheriff  making  the  sale  pays 
to  him  the  whole  ef  the  process  of  the  siUe 
without  Botice  tliat  one  of  the  notes  has  been 
BO  sold,  be  ia  not  liable  to  the  owner  thereof 
for  the  amount  due  thereon. 

(Syllabus  by  the  Oourt.) 

Appeal  from  district  court,  Stevens  county; 
C.  L.  r  •■wn,  Judge. 

Action  by  the  Northern  Cattle  Company 
against  George  H.  Munro,  sheriff  of  Stevens 
county.  From  an  order  sustaining  a  demur- 
rer, plaintiir  appeals.    Affirmed. 

Marshall  A  Spooner  and  Spooner  &  Shelley, 
for  appellant  Wm.  0.  Blcknell,  for  respond- 
ent 

START,  C  J.  This  is  an  appeal  by  the 
plaintiir  from  an  order  sustaining  a  general 
demurrer  to  Its  complaint  The  material 
facts  alleged  in  the  complaint  are  to  the  effect 
following:  A  mortgagee  in  a  real-estate  matt' 


gBLge  containing  the  usual  power  of  sale  and 
securing  five  promissory  notes  of  |2S0  each 
sold  one  of  the  notes,  which  came  to  the 
hands  of  the  plaintiff  as  owner  in  the  usual 
course  of  business.  No  written  assignment 
of  the  mortgage  or  any  interest  therein  was 
ever  made  by  the  mortgagee  or  any  one  else. 
The  mortgagee,  after  default  in  the  condi- 
tions of  the  mortgage,  and  on  February  21, 
1895,  foreclosed  it  by  advertisement  pursuant 
to  the  power  of  sale  therein.  In  his  notice 
of  sale  he  claimed  as  due  and  unpaid  upon 
the  mortgage  the  full  amoimt  originally  se- 
cured thereby.  The  foreclosure  sale  was 
made  by  the  defendant  as  sheriff,  and  the 
mortgaged  premises  sold  tor  an  amount  plus 
the  coats  of  foreclosure,  equal  to  the  entire 
indebtedness  secured  by  the  mortgage,  in- 
eluding  the  amount  due  upon  the  note  owned 
by  the  plaintiff,  which  was  then,  and  ever 
since  has  been,  in  its  actual  possession.  He 
had  no  notice  of  the  foreclosure  sale  until 
after  the  date  thereof.  The  defendant,  as 
sheriff,  received  the  amount  for  which  the 
premises  were  sold,  and  prior  to  the  com- 
mencement of  this  action,  which  was  about 
February,  1888,  the  plalntlft  demanded  from 
the  defendant  the  amount  of  ills  note,  and 
it  was  refused.  The  complaint  does  not 
allege  that  the  defendant  had  any  knowledge 
at  any  time  that  tlie  plaintiff  was  the  owner 
of  one  of  the  notes'  secured  by  the  mortgage, 
or  that  he  had  any  interest  or  equity  in  the 
proceeds  of  the  foreclosure  sale,  or  that  the 
defendant  bad  in  bis  hands  such  proceeds, 
or  any  part  thereof,  at  the  time  such  demand 
was  made.  The  appellant,  however,  claims 
that  it  appears  from  the  complaint  that  the 
defendant  still  retains  in  his  possession  the 
proceeds  of  the  foreclosure  sale,  tiecause  it 
Is  alleged,  therein  that  they  were  paid  to  him 
at  the  time  the  sale  was  made,  some  three 
years  before  the  commencement  of  this  ac- 
tion. Such  Is  not  the  necessary  or  reason- 
able Inference  from  toe  allegations  of  the 
complaint.  The  rule  that  a  condition  of 
things  once  shown  to  exist  is  presumed  to 
continue  until  the  contrary  Is  made  to  ap- 
pear lias  no  application  to  tills  case,  for  it 
was  not  the  duty  of  the  sheriff  to  retain  the 
money,  but  to  pay  it  to  the  party  appearing 
to  be  entitled  thereto;  and  it  cannot  be 
presumed  that  he  neglected  his  duty  In  this 
respect  for  the  pm-pose  of  helping  out  the 
allegations  of  the  complaint  The  only  ques- 
tlo^n,  then,  for  om*  decision,  Is  whether  a 
sheriff  who  makes  the  sale  on  the  foreclosure 
by  the  mortgagee  of  a  real-estate  mortgage 
by  advertisement  and  pays  the  whole  pro- 
ceeds of  the  sale  to  him,  without  any  notice 
that  one  of  the  notes  secured  by  the  mortgage 
has  been  sold  to  a  third  party,  is  liable  to 
such  party  for  the  amount  of  his  note.  We 
answer  the  question  In  the  negative.  The 
plaintiff,  by  the  transfer  of  one  of  the  notes 
secured  by  the  mortgage,  acquired  an  equV- 
table  pro  rata  interest  in  the  security,  but 
no  legal  title  to  the  mortgage,  nor  any  r^gbt 
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to  exercise  the  power  of  sale  by  virtue  of 
which  the  mortgage  was  foreclosed.  Tbe 
legal  title  to  the  mortgage  and  the  right  to 
exerdse  the  power  of  sale  remained  In  the 
mortgagee,  and  he  alone  had  the  right  to  fore- 
close the  mortgage  by  adyertlsement.  Bat  be 
held  the  plalntttTs  equitable  pro  rata  In- 
terest therein  In  trust  for  him,  and  when  h6 
received  the  looceeds  of  sale  he  held  so  much 
thereof  as  belonged  to  the  plaintiff  in  trust 
for  him.  WllsMi  y.  Blgenbrodt  30  Minn.  4, 
13  N.  W.  007;  Bottineau  t.  Insurance  Co.,  SI 
Minn.  125,  16  N.  W.  840;  Solberg  v.  Wright, 
38  Minn.  2Zi,  22  N.  W.  381;  Bxake  v.  Backua, 
51  Minn.  178,  SS  N.  W.  4SS.  It  waa  the  right 
and  duty  of  tbe  defendant,  as  sheriff,  to  pay 
the  whole  amount  necessary  to  satisfy  the 
mortgage  to  the  mortgagee,  who  had  the  sole 
legal  right  to  foreclose  It  by  advertisement, 
unless  he  had  notice  of  tbe  plalntlfr's  Interest 
therein.  The  complaint  does  not  state  a 
cause  of  action,  because  It  falls  to  allege  that 
the  defendant  had  sudi  notice.  Order  af- 
firmed. 

BROWN,  X,  having  beaid  the  caae  In  tbe 
court  below,  took  no  iMrt 


HOWARD  V.  BURNS  et  al. 

(Supreme  Court  of  South  Dakota.     April  19, 

1901.) 

DISTRICT  AND  PROSBCUTINO  ATTORNBTS- 
QUALIPICATION— VACATION  OP  OPPICB-QUO 
WARRANTO-COUNTT  COHHISSIONfflRS-CON- 
STITUTION-STATtmBS-BVIDBNCB— MANDA- 
MUS PROPER  REMEDY. 

1.  A  board  ot  county  commissioners  has  no 
authority  to  summarily  declare  the  ofiioe  of 
county  attorney  vacant  because  of  the  ioeligi- 
bility  of  the  incumbent,  where  he  has  entered 
on  the  duties  of  the  office,  and  pert oVmed  them 
for  15  months,  since  such  question  could  only 
be  properly  determined  in  a  quo  warranto  pro- 
ceeding in  the  proper  court. 

2.  Plaintiff,  as  county  attorney  for  P.  county, 
brought  mandamus  against  the  county  commis- 
sioners to  compel  them  to  issue  a  certificate  for 
his  salary,  they  refusing  on  the  ground  that 

glaintiff  was  not  eligible  to  the  ofiice,  never 
aving  been  admitted  to  practice  in  any  court 
of  record  in  the  state.  Const,  art.  5,  {f  24,  25, 
provide  that  no  person  shall  be  eligible  to  the 
office  of  state's  attorney  nnless  he  be  learned  in 
the  law,  and  the  act  of  18d3  authorizes  attor- 
neys who  have  received  a  license  from  the  su- 
Sreme  court  of  any  other  state  to  be  licensed. 
'eld,  that  plaintiflrs  certificate  ot  admission  to 
practice  in  the  Illinois  supreme  court  was  con- 
clusive evidence  that  he  was  learned  in  the 
law,  and  hence  such  certificate  was  improperly 
excluded  as  evidence. 

8.  Under  Comp.  Laws  1887,  {  1381,  prescrib- 
ing that,  if  a  person  elected  to  any  office  shall 
fall  to  qualify  and  enter  on  the  duties  of  such 
ofiice  within  the  time  fixed  by  law,  such  office 
shall  be  deemed  vacant,  and  shall  be  filled  by 
appointment,  it  was  error  for  a  board  of  coun- 
ty commissioners  to  declare  the  office  of  coun- 
ty attorney  vacant,  and  to  fill  the  same,  because 
the  incumbent's  bond  had  not  been  approved  by 
the  county  commissioners,  as  required  by 
Comp.  Laws  1887,  g  427,  where  the  attorney 
had  been  duly  elected  to  the  office,  had  entered 
on  and  performed  his  duties  without  objection 
for  16  months,  and  had  filed  a  sufficient  bond. 


which  had  been  apprarcd  by  the  emmtr  an- 
dhor. 

4.  Under  Const,  art.  5,  {(  24,  25,  providing 
that  no  pei-son  shall  be  eligible  to  the  office  of 
state's  attorney  unless  he  be  learned  in  the 
law,  Comp.  Laws  1887,  f  427,  requiring  per- 
sons eligible  to  the  office  of  district  attorney  to 
be  admitted  to  practice  as  an  attorney  in  some 
court  of  record  in  the  territory,  was  witlioat 
effecL  since  the  legislature  could  not  prescribe 
additional  qualifications,  or  modify  those  im- 
posed by  the  constitution. 

6.  Where  a  board  of  county  commissioners 
by  an  order  refused  to  issue  •  warrant  tor  the 
county  attorney's  salary,  a  proceeding  by  man- 
damus to  compel  the  commissioners  to  issue 
such  warrant  was  not  precluded  by  ^e  fsct 
that  an  appeal  could  have  been  taken  from 
the  order  of  the  commissioners,  the  object  of 
the  proceeding  being  to  secure  recognition  aa 
such  officer,  and  that  he  be  restored  to  the 
office  which  had  been  declared  vacant. 

Appeal  from  circuit  court.  Potter  county; 
Loring  B.  GaCTy,  Judge. 

Mandamus  by  Samuel  M.  Howard  against 
Michael  Bums  and  others.  From  a  judgment 
in  favor  of  defendants,  plaintiff  apiteals.  Re- 
versed. 

Homer  A.  Stewart,  for  appelant  Robert 
R  Flsk,  for  respondents. 

CORSON,  J.  This  proceeding  in  manda- 
muB  was  commenced  by  the  plaintiff,  aa 
state's  attorney  of  PottCT  county,  in  July, 
1000,  to  compel  the  board  of  coiuty  com- 
missioners of  said  county  to  recognize  him 
as  such  state's  attorney,  and  to  compel  it 
to  draw  a  county  warrant  for  the  quartet's 
salary  to  which  he  claimed  to  be  entitled. 
The  court  below  dismissed  the  action,  and 
from  this  judgment  the  plaintiff  has  ap- 
pealed. 

At  the  general  election  in  1898  the  plain- 
tiff was  elected  state's  attorney  of  said  Pot- 
ter county,  received  his  certificate  of  elec- 
tion, took  tbe  required  oath,  caused  to  be  re- 
corded and  filed  his  official  bond  within  tbe 
time  prescribed  by  law,  and  entered  upon 
the  discharge  of  the  duties  of  his  office,  and 
continued  to  discharge  the  same,  receiving 
his  salary  therefor,  until  April  7,  1900.  His 
bond  was  approved  by  the  county  auditor, 
but  not  by  tbe  board  of  county  commission- 
ers. On  the  last-mentioned  date  the  board 
of  county  commissioners  adopted  a. preamble 
and  resolutions,  the  material  parts  of  which 
are  as  follows:  "Whereas,  Samuel  M.  How- 
ard, at  present  claiming  to  be  the  state's 
attorney  of  Potter  county.  South  Dakota,  is 
not  now,  and  never  has  been,  admitted  to 
practice  law  in  the  courts  of  this  state,  and 
Is  not  now,  and  never  has  been,  authorized 
to  appear  as  attorney  in  any  court  of  record 
in  this  state;  and  whereas,  the  law  of  this 
state  requires  that  the  incumbent  of  the  office 
of  state's  attorney  shall  be  'duly  admitted'  to 
practice  as  an  attorney  In  some  court  of  rec- 
ord in  this  'state';  and  whereas,  •  •  « 
said  Samuel  M.  Howard,  although  claiming  to 
have  been  elected  to  said  office  of  state's  at- 
torney at  the  election  of  1808,  and  to  have 
taken  said  office  in  Januaiy,  1808,  has  never. 
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vf  to  tbe  date  Ot  this  resoltitlan,  had  his 
bond  as  sncb  state's  attorney  approved  by 
the  county  commissioners  of  said  Potter 
county,  as  provided  by  law:  •  •  •  Now, 
therefore,  be  It  resolved  by  the  board  of 
county  cfHnmissloners  of  Potter  county. 
South  Dakota,  that  there  now  Is,  and  for 
some  time  past  there  has  been,  a  vacancy  In 
the  office  of  state's  attorney  of  and  for  said 
county;  and  be  It  further  resolved  that  Rob't 
B.  Flsk  be,  and  he  Is  hereby,  appointed  the 
state's  attorney  of  and  for  Potter  county. 
South  Dakota,  to  fill  the  said  vacancy  In  tbe 
said  office,  and  to  serve  during  the  remainder 
of  tbe  present  term  In  said  office,  and  until  his 
snccessor  shall  have  been  elected  and  qual- 
ified according  to  law.  He  will  give  a  bond 
as  required  by  law,  to  be  approved  by  this 
board.  Oftered,  passed,  'done,'  and  dated 
this  April  7,  1900,  by  the  board  of  county 
commissioners  of  Potter  county,  South  Da- 
kota." Thereafter,  although  plalntlft  was  at 
all  times  ready  and  willing  to  perform  the 
duties  of  said  office,  the  said  board  refused 
to  recognize  him  as  state's  attorney  of  said 
county,  and  refused  to  draw  a  warrant  for 
bis  salary  for  tbe  quarter  ending  June  30, 
1»00.  These  facts  were  fully  set  out  in  the 
affidavit  as  the  basts  for  a  peremptory  wrlf 
of  mandamus  requiring  said  board  to  recog- 
nize the  plaintiff  as  such  state's  attorney, 
and  to  draw  its  warrant  In  favor  of  the  plain- 
tiff for  the  quarter's  salary  then  due.  De- 
fendants, In  their  answer,  set  out  the  fact 
that  the  plaintiff  was  Ineligible  to  hold  the 
office,  because  not  learned  in  the  law;  and 
tbat  the  office  was  vacant  by  reason  of  the 
plaintiff's  failure  to  have  his  bond  approved 
by  the  board  of  county  commissioners,  In- 
stead of  the  auditor.  The  evidence  in  the 
case  consisted  of  the  testimony  of  the  plain- 
tiff and  certain  exhibits.  At  the  close  of  the 
evidence  plaintiff  moved  the  court  to  enter 
judgment  in  his  favor  upon  findings  of  fact 
submitted  to  the  court,  but  this  motion  was 
denied,  and  on  motion  of  the  defendants  the 
action  was  dismissed.  The  plaintiff  objected 
to  all  evidence  tending  to  show  that  the 
plaintiff  was  ineligible  to  hold  the  office  on 
the  ground  that  the  question  of  his  eligibility 
could  not  be  determined  in  this  action,  and 
he  contends  that  the  ruling  of  the  court  ad- 
mitting such  evidence  was  error.  n>e  plain- 
tiff, on  the  trial,  offered  in  evidence  a  cer- 
tificate of  his  admission  and  license  to  prac- 
tice lav  issued  by  tbe  supreme  court  of 
Illinois,  which  was  objected  to  by  the  defend- 
ants, and  excluded  by  the  court  This  ruling 
is  also  assigned  as  error.  The  plaintiff  con- 
tends: First  that  the  question  of  his  eligi- 
bility to  hold  the  office  could  not  be  tried 
Id  this  proceeding;  second,  that  if  the  ques- 
tion could  be  so  tried,  the  certificate  of  the 
supreme  court  of  Illinois  would,  if  admitted 
in  evidence,  liave  established  tbe  fact  that 
the  plaintiff  was  learned  In  tbe  law,  and 
therefore  eligible  to  hold  the  office;  third, 
that  tbe  failure  of  tbe  plalndfl  to  have  bis 


bond  approved  by  tbe  board  of  connty  com- 
missioners  did  not  constitute  a  vacancy  in 
tbe  office;  and,  fourth,  that  the  bond  was 
properly  approved  by  the  connty  auditor. 

It  is  too  clear  for  argument  that  the  board 
of  county  commissioners  bad  no  i>ower  or 
authority  to  remove  tbe  plaintiff  or  declare 
the  <^ce  vacant  on  the  ground  that  be  was 
ineligible.  That  is  a  question  that  can  onlr 
be  determined  in  a  proceeding  in  the  natutv 
of  a  quo  warranto  In  a  proper  court  Can 
the  question  of  his  eligibility  be  raised  ip 
this  proceeding?  As  we  have  seen,  it  is  cop 
tended  by  the  plaintiff  that  it  cannot  ana. 
authorities  are  cited  on  the  part  of  the  plain- 
tiff to  support  his  contention;  but  in  tbe 
view  we  take  of  the  cause,  we  do  not  deem 
it  necessary  to  discuss  tbat  question  on  this 
appeal,  for,  assuming  that  the  question  could 
be  properly  determined  In  this  proceeding, 
we  are  of  the  opinion  that  the  certificate  of- 
fered by  the  plaintiff  and  excluded  by  the 
court  clearly  establishes  the  fact  that  he  was 
eligible  to  hold  the  office.  That  certificate, 
as  we  have  seen,  conclusively  shows  that 
the  plaintiff  was  admitted  to  practice  by  the 
supreme  court  of  Illinois.  Section  24,  art  6, 
of  our  state  constitution  provides:  "The  leg- 
islature shall  have  power  to  provide  for 
state's  attorneys  and  to  prescribe  their  du- 
ties and  fix  their  compensation;  but  no  per- 
son shall  be  eligible  to  the  <^ce  of  attorney 
general  or  state's  attorney  who  shall  not  at 
the  time  of  his  election  be  at  least  twenty- 
five  years  of  age,  and  possess  all  the  other 
qualifications  for  judges  of  circuit  courts  as 
prescribed  In  this  article."  As  this  section 
refers  to  the  qualification  of  judges  as  pre- 
scribed In  tbe  same  article,  we  quote  that 
section  also:  "No  person  shall  be  eligible  to 
the  office  of  judge  of  the  circuit  or  county 
courts,  unless  he  be  learned  In  the  law,  be 
at  least  twenty-five  years  of  age,  and  a  dtl-, 
zen  of  the  United  States;  nor  unless  he  shall 
have  resided  in  this  state  or  territory  at  least 
one  year  next  preceding  his  election,  and  at 
the  time  of  his  election  be  a  resident  of  the 
county  or  clreult  as  the  case  may  be,  for 
which  he  is  elected."  Section  25.  The  term 
"learned  in  tbe  law,"  as  used  in  this  section 
received  a  construction  by  this  court  in  the 
case  of  Jamieson  v.  Wlggin,  12  S.  D.  16,  80 
N.  W.  137,  46  L.  R.  A.  817.  In  that  case  this 
court  speaking  by  Mr.  Justice  Haney,  says: 
"The  phrase  was  Inserted  for  a  purpose.  It 
clearly  Indicates  an  Intention  to  prescribe 
some  sort  of  an  educational  qualification, 
and  should  be  glvoi  some  practical  effect; 
*  *  *  and  we  are  constrained  to  hold  that 
no  one  Is  eligible  to  either  position  who  is  not 
when  elected,  either  admitted,  or  entitled  to 
be  admitted  without  examination,  to  prac- 
tice as  an  attorney  at  law  In  this  state.  In 
other  words,  the  fact  that  the  candidate  Is 
learned  in  the  law  must  have  been  ascer- 
tained by  a  competent  tribunal  prior  to  tbe 
election;  the  only  and  conclusive  evidence 
of  such  fact  being  an  admission  to  tbe  bar 
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by  a  court  of  this  or  some  other  jurisdiction 
authorized  to  Ucense  persona  to  practice  aa 
attorneys  at  law."  It  cannot  be  seriously 
claimed  In  this  case  that  the  supreme  court 
of  lUiBttis  was  not  authorized  to  license  per- 
aons  to  practice  as  attorneys  at  law.  Under 
tile  act  of  1S93,  as  construed  by  this  court, 
a  person  who  has  received  a  license  from 
the  supreme  court  of  any  other  state  may  be 
licensed  In  this  state.  Certain  other  condi- 
tions are  imposed  by  the  statute,  but  they 
do  not  affect  the  question  we  are  now  con- 
sidering, namely,  was  the  plaintiff  learned  In 
the  law?  It  Is  qnlte  clear  that,  if  the  ques- 
tion was  properly  before  the  conrt  In  this  pro- 
ceeding, the  plaintifrB  certificate  of  admis- 
sion In  the  state  of  Illinois  would  have  estab- 
lished tlie  fact  that  be  was  learned  In  the 
law,  and  was  therefore  eligible  to  hold  the 
office  of  state's  attorney.  The  learned  dr- 
OBlt  court  clearly  erred  in  excluding  the  cer- 
tificate offered. 

The  next  question  presented  Is,  was  the 
office  vacant  by  reason  of  the  plalntilTs  neg- 
lect to  have  his  bond  approved  by  the  board 
of  county  commissioners  within  the  time 
prescribed  by  law?  By  the  Code  of  1877  a 
district  attorney  was  provided  for  each  of 
the  judicial  drcuits,  and  it  was  provided  that 
hta  bond  should  be  approved  by  the  county 
derk.  By  the  same  act  It  was  provided  that 
tlie  bonds  of  all  county,  township,  and  pre- 
dnct  officers  should  be  approved  by  the  board 
of  county  commisBloners,  and,  with  the  oath 
of  office,  should  be  filed  with  the  county 
detk.  'Section  5,  c.  5,  Pol.  Code,  being  sec- 
tion 1373,  Comp.  Laws  1%7.  In  1883,  by 
chapter  43  of  the  Sessicm  Laws  of  that  year, 
the  sections  providing  for  a  district  attorney 
were  repealed,  and  provision  made  for  the 
dectlon  of  county  attorneys.  In  which  it  was 
provided  that  the  county  attorney  should 
•  execute  a  bond  to  the  county,  to  be  approved 
by  the  county  clerk.  Section  427,  Comp. 
Laws  1887.  In  18%  the  law  as  it  existed 
In  1877  and  retained  In  the  Compiled  Laws 
of  1887  as  section  1873  was  amended.  The 
section,  as  amended,  makes  no  change  in  the 
old  section  so  far  as  It  affects  county  officers, 
and  contains  no  repealing  clause.  Whether 
or  not.  therefore,  the  effect  of  flie  amend- 
ment was  to  abrogate  the  provisions  of  sec- 
tion 427  so  far  as  they  required  the  bond  of 
the  district  attorney  to  be  approved  by  the 
county  auditor,  we  do  not  deem  it  necessary 
to  dedde.  It  Is  quite  evident  that  the  plain- 
tiff proceeded  upon  the  theory  that  the  pro- 
visions of  section  427  were  In  force,  and  in 
good  faith  had  his  bond  approved  by  the 
■county  auditor,  successor  of  the  county  clerk, 
instead  of  the  county  commissioners.  No 
questltm  Is  made  as  to  the  form  of  the  bond 
or  the  responsibility  of  the  sureties.  We  are 
of  the  opinion,  therefore,  that  the  error,  if 
any  there  was,  in  having  the  bond  approved 
by  the  county  auditor,  does  not  affect  the 
right  of  the  plaintiff  to  the  office  to  which 
l>e  was  elected.    Section  1381  provides:    "If 


any  person  elected  to  any  olBee  •  •  • 
shall  fall  to  qualify  and  enter  upon  the  du- 
ties of  such  office  within  the  time  fixed  by 
law  such  office  shall  be  deemed  vacant  and 
■hall  be  filled  by  aKwtaitinent."  It  will  be 
noticed  that  there  are  two  conditions,— "shall 
fail  to  qualify  and  enter  upon  the  duties  cof 
such  office."  As  we  have  seen  In  this  caae, 
the  officer  in  good  faith  proceeded  to  qualify, 
and  did  enter  upon  the  duties  of. his  (^ce, 
and  for  a  period  of  16  months  was  fully  recog- 
nised as  such  officer  by  the  board  of  connty 
commissioners.  It  cannot  be  said,  therefore, 
that  he  failed  to  enter  upon  the  duties  of  his 
office,  and,  in  our  view  of  the  case,  the  board 
were  not  authorized,  at  the  time  they  as- 
sumed to  declare  a  vacancy  in  this  office,  to 
make  such  declaration.  It  would  be  giving 
the  statute  too  strict. a  conatmctlon  to  hold 
that  an  officer,  by  a  mere  mistake  In  the  con- 
struction of  the  law  as  to  the  party  who 
should  approve  his  bond,  could  be  deprived 
of  his  office.  It  Is  well  settled  that  both  he 
and  his  sureties  are  liable  upon  the  bond  for 
any  breach  of  its  conditions,  notwithstanding 
It  may  have  been  approved  by  the  wrong  offi- 
cer. Mendodno  Co.  v.  Morris,  32  Cal.  145. 
In  that  case  the  action  was  upon  the  bond. 
The  court,  in  Its  opinion,  says:  "The  fact 
that  the  Ixaid  was  apiwoved  by  the  county 
judge.  Instead  of  the  board  of  supervisors, 
is  no  defense  to  the  action.  The  liability  of 
the  snretles  does  not  depend  upon  the  ap- 
proval of  the  bond  by  the  proper  officers."  In 
4  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  667,  the 
rule  is  thus  stated:  "If  a  bond  which  Is  in- 
tended to  be  given  pursuant  to  the  require- 
ment of  a  statute— e.  g.  as  an  Incident  of,  or 
condition  precedent  to,  the  creation  of  a  rl^it, 
the  enjoyment  of  some  benefit,  or  the  exer- 
cise of  certain  functions— does  not  conform 
to  the  statutory  requirement  as  to  parties, 
subject-matter,  execution,  or  official  approval, 
it  will  be  held  Invalid  if  the  variance  is  ma- 
terial, and  the  provision  not  merely  directory, 
and  if  the  sole  consideration  Is  the  statutory 
requirement"  But  the  anthm*  in  a  note  says: 
"Provisions  reqnhlng  offidal  approval  of 
bonds  are  held  to  be  directory  merely,  and 
hence  an  Irregularity  or  entire  failure  In  this 
respect  does  not  affect  the  validtty  of  the 
bond;"  dtlng  a  large  number  of  anthoritles 
from  the  several  states.  Undoubtedly,  If  the 
plaintiff  had  failed  to  execute  and  have  ap- 
proved and  filed  any  bond,  the  (mission  might 
be  considered  a  refusal  to  serve.  "Its  omis- 
sion might  be  a  ground  for  holding  the  office 
vacant.  But  a  mere  defect  in  the  approval 
cannot  have  that  effect,  espedally  If  the  party 
has  discharged  the  duties  of  the  office,  and 
been  recognized  as  such  officer,  for  the  larger 
part  of  the  term,  by  the  party  whose  duty  it. 
may  be  to  approve  the  bond.  It  Is  true  that 
by  section  1385  it  Is  provided  that  the  office 
Shall  become  vacant  on  failure  to  qualify 
as  provided  by  law,  but  we  think  this  section 
must  be  read  In  connection  with  section  1381, 
which  provides  that,  If  any  person  elected 
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■n  taH  to  gnaBfy  and  enter  wpow  the  dntlea 
'  «ncfa  office  within  the  time  flzed  by  law, 
irik  office  afaall  be  deemed  vacant.  The 
BR  fact,  therefore,  that  an  afltcer  who  in 
•d  faith  has  attempted  to  qualify,  and  has 
.  upon  and  discharged  the  duties  of  his 
bas  through  a  mlstalce  of  law  had  Us 
bond  approved  by  an  officer  not  au- 
tfeMized  to  approve  it,  where  no  claim  is 
.Made  that  the  bond  is  not  executed  in  coa- 
llMiiiUy  with  law,  or  that  the  sureties  are  not 
■.seqp«n8ible.  Is  not  sufficient,  after  he  has  been 
A  long  time  in  the  discharge  of  his  duties, 
.tmA  been  fully  recognized  as  such  officer,  to 
^•ntliorize  a  board  of  county  commissioners 
-to  declare  the  office  vacant  We  are  of  the 
-«pialon,  therefore,  that  the  resolution  of  the 
feaaxid  declaring  the  office  vacant  was  unau- 
-■tbmtfxei,  and  that  the  plaintiff,  being  ready 
.-ami  willing  to  perform  the  duties  of  the  of- 
.MtOK,  Tfas  entitled  to  be  recognized  as  such 
'^Aeer,  and  to  his  salary  for  the  term. 

Tbe  respondents  insist  that  under  the  pro- 
«teioa«  of  sectlon>427,  Comp.  Laws,  the  ap- 
ifieOMnt,  In  order  to  be  eligible  to  the  office, 
'«ns  required  to  be  "duly  admitted  to  practice 
zam  «a  attorney  In  some  court  of  record  in 
ttis  state."  But  we  are  of  the  opinion  that 
-lUs  provision  of  the  law  of  18t»cS,  carried  into 
-'Ihe  Compiled  Iawb  as  section  427,  cannot  con- 
<.1mI  or  affect  the  constitutional  provision, 
-«ldA  provides  tliat  the  qualification  of  a 
-«fartie's  attorney  shall  be  that  he  is  "learned 
')■  the  law."  It  Is  not  competent  for  the  iegls- 
ilatare  to  add  to  or  take  from  this  qualiflcation 
'  by  tbe  constitution.  The  effect  of  that 
don  can  only  be  determined  by  the 
While  it  Is  true  that  all  statutes  in 
<lM.ci.  prior  to  the  adoption  of  the  constitution, 
<aat  repugnant  to  or  inconsistent  with  the 
I— stltutlon,  remained  in  force  after  its  adop- 
^Hmo,  It  was  such  laws  only  that  remained  in 
BsiMc;  and  a  statute  inconsistent  with  tbe 
•«iMRt!tiition  was  necessarily  repealed  by  it. 
Viadonbtedly,  (t  Is  competent  for  the  legisla- 
I  to  provide  other  conditions,  such  as  good 
al  character,  etc.;  but  It  cannot  modify 
<Iualiflcation  in  resi)ect  to  being  learned 
■tm  the  law,  provided  by  tbe  constitution. 

Asaln,  it  is  insisted  on  the  part  of  tbe  re- 
ipetidents  that,  as  the  plaintiff  had  a  right 
-^to  appeal  from  the  order  of  the  board  refus- 
tlmg  to  order  a  warrant  drawn  for  his  salary 
■Car  tlie  quarter  ending  June  80,  1900,  he 
-alMnId  baye  appealed,  and  caiinot  invoke  man- 
-danras  proceedings  to  compel  the  board  to 
>l«Bu«  the  warrant.  It  will  be  observed,  bow- 
•«««r,  that  one  of  tbe  objects  of  this  proceed- 
:li^;  was  to  require  the  board  to  recogniee  the 
ftalntlff  as  state's  attorney.  To  secure  such 
xcmsnitlon,  and  to  be  restored  to  the  office 
tftam  which  be  was  wrongfully  removed  by 
-'the  board,  the  proceeding  by  mandamus  was 
•4he  only  proper  one;  and  we  are  of  the 
■  epteion  that  for  the  purpose  of  compelling 
Hhe- board  to  issue  its  warrant  this  proceed- 
■<lat(  was  the  proper  one.  Under  the  decision 
<•€  tbe  lat*  tcrrltozJal  aupreme  oonvt  In  Spen- 
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was  competent  for  the  appellant  to  bring  an 
original  action  in  the  circuit  court  to  recover 
the  amount  due  him,  or  to  proceed  by  man- 
damus to  compel  tbe  board  to  draw  its  war- 
rant therefor.  That  court,  in  the  case  cited, 
has  shown  very  ooncluslyely,  we  think,  that 
a  pari?  cannot  be  concluded  by  the  action 
of  the  board  of  county  commissioners  in  de- 
nying bis  claim,  altbough  be  falls  to  appeal 
from  the  order  in  the  manner  prescribed  by 
the  statute;  but  he  may  appeal  if  he  chooses 
to  do  sa  That  decision  Is  applicable  under 
our  constitution,  as  it;  like  the  organic  act, 
vests  tbe  Judicial  powers  in  the  supreme  court, 
the  circuit  courts,  the  county  courts,  and 
Justices  of  the  peace,  and  such  other  courts 
as  may  be  created  by  law  for  cities  and  in- 
corporated towns.  No  Judicial  power,  it  will 
be  seen,  is  vested  in  boards  of  county  com- 
missioners, nor  is  the  legislature  authorized 
to  vest  such  powers  in  such  boards.  Certain 
quasi  Judicial  powers  were,  under  tbe  organic 
act,  and  may  be  under  our  present  constitu- 
tion, vested  in  such  boards;  but  a  party  who 
has  a  cause  of  action  against  the  county  is 
not  precluded  from  enforcing'  his  right  of 
action  by  the  fact  that  he  has  presented  the 
claim  to  tbe  board,  and  its  payment  refused. 
While,  possibly,  it  may  be  competent  for  the 
legislature  to  require  all  claims  to  be  present- 
ed to  the  board  as  a  condition  precedent  to 
tbe  right  to  enforce  the  same  in  the  courts, 
it  cannot  make  the  action  of  the  board  con- 
clusive unless  an  appeal  should  be  taken 
therefrom.  There  are  matters,  however,  in 
which  the  board  exercises  certain  quasi  Judi- 
cial powers,  which  can  only  be  transferred  to 
the  circuit  court  by  appeal.  Taubman  y. 
Board  (S.  D.)  84  N.  W.  7»t  It  is  quite  clear, 
therefore,  that  the  appellant,  in  instituting 
this  proceeding  in  the  circuit  court,  has  pro- 
ceeded regularly,  and  his  action  is  not  barred 
by  reason  of  his  neglect  to  appeal  from  tbe 
order  of  tbe  board  of  commissioners.  Tbe 
Judgment  of  the  circuit  court  is  reversed,  and 
a  new  trial  ordered. 


JBNSBN  y.  PETTTT. 

(Supreme  Court  of  South  Dakota.     April  27, 

1901.) 

APPEAL— ELECTION    CONTEST— DBFAtTLT 
JUDOMBNT— VACATION— ORDER. 

1.  Comp.  Laws,  §  1407,  provides  tliat  appeals 
from  any  final  judgment  or  decision  of  the  cir- 
cuit court  in  election  contest  cases  shall  be 
talten  in  the  manner  prescribed  in  the  Code  of 
Civil  Procedure;  and  Bection  1498  provides  that 
appeals  to  the  supreme  court  in  election  con- 
test cases  must  be  taken  within  tX)  days  after 
tbe  entry  of  final  judgment  Held,  that  an 
appeal  does  not  lie  from  an  order  vacating  a 
default  judgment  in  an  election  contfest  case. 

2.  Where  plaintiff  appealed  from  an  order 
vacating  a  default  judgment  in  his  favor  bi  an 
election  contest  case,  an  appeal  by  deftndaat 
from  the  default  judgment  must  be  dismissed, 
■Ince,  the  order  not  lieing  appealable,  plaintiff's 
appeal  did  not  operate  as  a  stay  of  tae  vaeat- 
tog  order. 
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Appeal  from  drcalt  conrt,  Fall  River  covn- 
ty;  Joseph  B.  Moore,  Judge. 

Action  by  Chriatian  L.  Jensen  against  Ed- 
mund Pet^.  From  an  ordsr  vacating  a  de- 
fault judgmoit  In  favor  of  plaintiff,  plaintiff 
appeals,  and  defendant  appeals  from  the  de- 
fault Judgment    Both  appeals  dismissed. 

K  L.  Grantham,  Cleveland  &  Juckett  and 
C.  E.  De  Land,  for  plaintiff.  Kellar  &  Kellar, 
Moody,  Kellar  &  Moody,  and  Homer  &  Stew- 
art, for  defendant 

HANEY,  J.  This  la  an  election  contest  un- 
der Comp.  Laws,  U  1489  to  1501.  Inclusive. 
On  December  14,  1900,  Judgment  was  entered 
In  favor  of  the  plaintiff  upon  an  alleged  de- 
fault On  December  22,  1900,  the  judgment 
was  vacated  upon  the  application  of  defendant 
to  set  aside  the  default  On  January  2,  1901, 
an  appeal  was  taken  by  the  plaintiff  from  the 
order  vacating  the  judgment,  and  on  January 
4,  1901,  defendant  appealed  from  the  default 
judgment  Each  party  now  moves  to  dismiss 
the  other's  appeal. 

The  order  vacating  the  default  judgment  la 
not  appealable.  The  statute  permits  appeals 
to  be  taken  In  these  election  contest  cases 
only  from  final  judgments  and  decisions. 
This  is  evident  from  the  language  of  the  stat- 
ute. It  provides  that  appeals  from  "any  final 
judgment  or  decision  of  the  circuit  court  or 
judge  thereof  shall  be  taken  In  the  manner 
provided  for  In  the  Code  of  Civil  Procedure," 
and  "that  appeals  to  the  supreme  court  in 
contests  under  the  provisions  of  this  act  must 
be  taken  within  sixty  days  after  the  entry  of 
final  judgment"  Conip.  Laws,  U  1497,  1498. 
No  appeal  lies  until  after  the  entry  of  a  final 
judgment  The  language  of  the  statute  Is 
plain  and  unmistakable.  It  does  not  permit 
Independent  appeals  from  any  interlocutory 
orders.  This  conclusion  Is  consistent  with 
the  evident  purpose  of  the  legislature  to  pro- 
vide a  speedy  method  of  hearing  and  deter- 
mining election  contests.  Plaintiff's  appeal  is 
dismissed  because  the  order  appealed  from  is 
not  appealable.  It  follows  that  defendant's 
appeal  from  the  default  judgment  should  also 
be  dismissed.  The  order  vacating  that  judg- 
ment not  being  appealable,  its  operation  was 
not  stayed;  hence  there  was  no  Judgment 
when  defendant's  appeal  was  taken.  Both 
appeals  having  been  considered  together,  all 
the  costs  and  disbursements  allowable  in 
this  court  will  be  taxed  In  favor  of  defendant 


SIOUX  FALLS  SAV.  BANK  v.  LIEN  et  al. 

(Supreme  Conrt  of  South  Dakota.     April  19, 

1901.) 

INTERPLXADBR— RIGHT  TO  INTBRPLBAD-RS3 
AD  JUDICATA— LAOHDS. 
1.  A  surety  having  paid  his  principal's  debt 
to  a  bank  brought  conversion  against  it  for  cd- 
laterals.  The  bank  answered  that  it  bad  depos- 
ited the  collaterals  with  the  clerk  of  conrt  un- 
der Laws  1895,  c.  65.  as  they  were  claimed  by 
a  third  party.    A  demurrer  was  sustained  to 


the  answer,  but  before  the  action  was  conclud- 
ed the  bank  sued  to  compel  an  interpleader  to 
determine  the  ri!;ht  to  the  collaterals.  Held, 
that  the  order  sustaiulng  the  demurrer  was  not 
res  adjudicata  as  between  the  bank  and  sucia 
surety  as  to  the  possession  of  such  collaterals. 

2.  As  such  collaterals  were,  in  contemplation 
of  law,  in  court,  it  was  proper  to  require  such 
patties  to  interplead,  and  adjudicate  their  re- 
spective rights  to  them. 

3.  A  bank  was  sued  in  conversion  by  a  sure- 
ty, after  his  payment  of  the  debt  for  the  pos- 
session of  collaterals.  The  bank,  averring  tha{ 
they  were  claimed  by  a  third  person,  deposit- 
ed them  with  the  clerk  of  conrt.  under  Law* 
1803,  c.  66.  A  demurrer  to  such  answer  was 
sustained,  and  on  appeal  the  ruling  was  af- 
firmed. Before  such  action  was  condnded,  the 
bank  sued  to  compel  an  interpleader  as  tO  rig^t 
of  possession  of  the  collaterals.  Held  that  the 
bank  having  acted  in  good  faith,  on  the  belief 
that  it  was  entitled  to  deposit  the  collaterals 
with  the  clerk,  it  was  not  guilty  of  laches  in 
not  sooner  instituting  its  suit  in  Interpleader. 

Appeal  from  circuit  court  Minnehaha 
county;  Joseph  W.  Jones,  Judge. 

Bill  by  the  Slonx  Falls  Savings'  Bank 
against  B.  H.  Lien  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Boyce  &  Warren  and  A.  B.  Kittredge.  for 
appellant  Bailey  &  Voorhees,  for  respond- 
ents. 

CORSON,  J.  This  is  an  action  In  equity 
to  compel  an  interideader  between  the  de- 
fendants to  determine  the  right  to  the  pos- 
session of  certain  securities  deposited  with 
the  plaintiff  bank.  Judgment  was  entered 
for  the  defendants,  and  the  plaintiff  appeals. 

The  appeal  Is  from  the  Judgment  and  the 
principal  ground  relied  upon  for  a  reversal 
of  the  Judgment  is  that  the  conclusions  of 
law  are  not  supported  l^  the  facts.  The 
case  is  Somewhat  complicated,  and  the  find- 
ings of  the  court  are  quite  lengthy,  and  we 
shall  only  attempt  a  brief  summary  of  them. 
The  court  finds  that  on  tlie  9tli  day  of  No- 
vember, 1890,  the  defendant  Lien,  together 
with  John  Sundbacic,  H.  H.  Natwick,  and 
Jacob  Schatzel,  Jr.,  executed  and  delivered 
to  the  plaintiff  their  promissory  note  for  the 
payment  of  the  sum  of  $4,000.  and  that  to 
secure  the  payment  of  the  same  20  shares  of 
the  capital  stock  of  the  State  Banking  & 
Trust  Company  of  Sonth  Dakota  and  a  cer- 
tain note  and  mortgage  for  $2,600  were  de- 
posited as  collateral  security  for  the  payment 
of  the  same;  that  on  or  abont  the  23d  day  of 
June,  1897,  the  plaintiff  commenced  an  action 
against  said  Snndback,  Natwick,  SchatseL, 
and  Lien  to  recover  the  amount  due  on  said 
note,  which  action  resulted  in  a  judgment  in 
favor  of  the  plaintiff  and  against  the  de- 
fendants, and  the  proceedings  in  said  action 
are  set  out  in  full  in  the  findings;  that  <« 
the  11th  day  of  October,  1808,  the  defendant 
Lien  paid  said  Judgment  In  full,  and  the 
plaintiff  thereupon  executed  a  satisfaction  of 
said  Judgment  and  the  same  was  filed  in  the 
oflSce  of  the  clerk  the  same  day;  that  on  the 
same  day,  and  after  said  Lien  had  paid  the 
amotmt  due  upon  said  Judgment,  he  made 
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-written  demand  on  tbe  plaintiff  for  the  n- 
curltles  pledged  with  eald  note,  with  wblCh 
■aid  demand  the  plaintiff  refused  to  comply; 
that  at  dlTera  times  before  and  after  said 
payment  of  said  judgment  one  Joe  Klrby  no- 
tified the  plaintiff  herein  that  said  personal 
property  belonged  to  him,  and  forbade  the 
plaintiff  to  deliver  the  same  to  any  person 
other  than  himself;  that,  after  the  making 
of  said  demand  by  said  Lien  for  the  securi- 
ties so  pledged  to  secure  the  payment  of  said 
note,  he  commenced  an  action  to  recover 
damages  for  the  conversion  of  said  collat- 
erals upon  the  11th  day  of  October,  1898,  the 
pleadings  and  other  proceedings  in  that  ac- 
tion being  set  out  in  fnll  In  the  findings; 
that  on  or  abont  the  2l8t  day  of  November, 
1886,  the  plaintiff  herein  delivered  to  the  de- 
fendant W.  J.  Crisp  the  collaterals  pledged 
as  security  for  said  note,  and  served  upon 
defendant  Lien  and  upon  Bailey  &  Voor- 
bees,  his  attorneys,  notice  of  such  deposit; 
that  in  said  action  of  conversion  tbe  plain- 
tiff demurred  to  the  fifth  paragraph  of  the 
answer,— which  set  out  the  fact  that  defend- 
ant had  so  deposited  the  secarltles  with  said 
defendant  Crisp  as  clerk  of  the  court,  under 
the  provisions  of  chapter  6S  of  the  Laws  of 
1896,— and  an  order  was  entered  in  said  ac- 
tion snatalning  the  demurrer;  that  on  the 
Sd  day  of  February,  1899,  the  present  plain- 
tiff, defendant  in  that  action,  duly  appealed 
to  the  supreme  court  from  said  order  sns- 
tainlng  the  demurrer  to  the  fifth  paragraph 
of  the  answer,  and  that  on  said  appeal  on  the 
10th  day  of  January,  1900,  said  order  was 
affirmed  by  the  supreme  court  of  this  state, 
the  opinion  <rf  said  court  being  set  out  in 
fnll  in  the  findings  and  reported  In  12  S.  D. 
S17,  81  N.  W.  628;  that  after  ttie  deposit  of 
■aid  collaterals  with  the  defendant  Crisp  by 
the  plaintiff,  the  defendant  Klrby,  having 
first  obtained  leave  of  the  court,  commenced 
an  action  in  claim  and  delivery  against  the 
defendant  Crisp  to  obtain  possession  of  said 
collaterals  so  deposited  with  him  by  the  pres- 
ent plaintiff;  that  In  said  action  In  claim 
and  delivery  said  Klrby  obtained  possession 
of  said  collaterals,  and  none  of  the  proceeds 
thereof  have  ever  come  into  the  possession 
of  either  of  the  other  defendants  In  this  ac- 
tion, bnt  have  been  retained  wholly  by  said 
defendant  Klrby;  that  in  said  action  of  claim 
and  delivery  the  defendant  Crisp,  upon  the 
19th  day  of  January,  1899,  served  his  an- 
swer to  the  complaint  in  eald  action,  which 
answer  is  set  out  in  full  In  the  findings;  that 
in  said  action  the  plaintiff  herein,  upon  the 
SOtb  day  of  April.  1900,  obtained  from  the 
drcult  court  an  order  allowing  It  to  serve  a 
complaint  of  Intervention,  said  order  being 
set  out  in  full  in  the  findings;  that  subse- 
qnent  to  the  entry  of  said  order,  and  prior 
to  the  commencement  of  this  action,  the 
plaintiff  served  its  complaint  In  Interven- 
tion, which  Is  set  out  in  fnll  In  the  findings; 
that  defendant  Crisp  has  answered  said  com- 
plaint in  intervention,  which  answer  Is  set 


out  in  full  In  the  findings;  that  defendant 
Kirby  has  demurred  to  the  complaint  In  In- 
tervention, which  demurrer  is  set  out  in  full 
in  the  findings;  that  said  action  of  claim 
and  delivery  has  never  been  brought  on  for 
trial,  and  the  same  is  now  pending  upon  the 
complaint  and  answer  of  the  defendant  Crisp 
thereto  and  tlie  demurrer  thereto  of  the  de- 
fendant Khrby;  that  the  action  of  conversion 
by  said  lien  against  this  plaintiff  has  been 
noticed  for  trial  since  the  affirmance  by 
said  supreme  coiut  of  said  ocder  sustaining 
said  demnrrer,  but  the  same  remains  untried 
and  undetermined;  that  this  action  is  not 
brought  by  the  plaintiff  in  coUnslon  with  any 
of  the  defendants  herein;  that  plaintiff 
makes  no  claim  upon  said  note  and  mort- 
gage, or  the  said  bank  stock,  or  any  part 
thereof:  that  plaintiff  Is,  and  was  at  the 
time  of  the  commencement  of  this  action, 
ignorant  of  the  respective  rights  of  the  par- 
ties herein,  unless  knowledge  should  be  im- 
puted to  It  from  the  facts  hereinbefore  found. 
Upon  these  facts  the  court  made  its  condn- 
slons  of  law,  which  may  be  briefly  mim- 
marlzed  as  follows:  That  the  note  glvm  to 
plaintiff,  and  signed  by  Snndback,  Natwlck, 
Schatzel,  and  the  defendant  Lien,  was  exe- 
cuted by  Bundbedc  as  principal  and  by  the 
other  three  named  as  sureties;  that  the  note, 
mortgage,  and  bank  stock  idedged  aa  se- 
curity for  said  note  were  held  by  the  i^ln- 
tiff  as  collateral  aecoritjr  for  the  amonnt 
due  upon  said  note;  that  upon  payment  by 
the  defendant  Lien  of  the  judgment  upon 
the  note  obtained  by  the  plaintiff  said  Uen 
became  entitled  to  the  possession  of  the 
note,  mortgage,  and  bank  stock  pledged  to 
secure  the  same;  that  the  deposit  by  the 
plaintiff  of  said  note,- mortgage,  and  bank 
stock  with  the  defendant  Crisp  was  a  volun- 
tary deiK>sIt,  and  that  It  was  not  a  deposit 
of  the  same  with  the  defendant  Crisp  as  the 
clerk  of  the  court.  In  accordance  with  the 
provisions  of  chapter  65  of  the  Laws  of  1805. 
The  conrt  farther  concludes  that  as  between 
the  plaintiff  In  this  action  and  the  defendant 
Lien,  it  has  been  judicially  determined  In 
the  action  between  the  bank  and  said  Lien 
that  by  the  payment  by  said  Lien  of  the 
judgment  against  Sundback  and  the  others 
he  became  entitled  to  the  securities  mention- 
ed, and  that  the  bank  by  its  own  act  has  pnt 
the  securities  out  of  Its  possession,  and  by 
such  act  has  rendered  it  impossible  to  bring 
the  same  into  court,  or  to  dispose  of  the 
same  as  the  conrt  may  direct  and  hence  the 
court  concludes  that  the  plaintiff  is  not  en- 
titled to  maintain  its  action;  that  the  plain- 
tiff is  not  entitled  to  judgment  requiring  the 
said  Klrby  to  Interplead  with  the  said  de- 
fendants Lien  and  Klrby;  that  as  between 
the  plaintiff  and  the  defendants  Klrby  and 
Crisp,  there  Is  pending  and  undetermined  an 
action  which  involves  all  the  causes  of  ac- 
tion Involved  in  this  action  between  the 
idalntiff  and  the  defendants  Klrby  and  Crisp; 
that  the  defendants  lien  and  Crisp  are  snti- 
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Oed  to  Judgment  against  tbe  pldlntiff'  dis- 
missing  the  action,  and  that  judgment  should 
be  entered  herein  In  accordance  with  the 
foregoing  conduslons  of  law.  The  plalntilE 
excepted  to  these  varlonB  concltislons  of  law 
by  the  court,  but  these  ezceptions  are  too 
voItunlnouB  to  be  Inserted  In  the  opinion. 

It  will  thus  be  seen  that  the  litigation  In 
this  case  has  given  rise  to  four  actions. 
The  first  was  the  action  by  the  bank,  the 
present  plaintiff,  against  Sundback  and  the 
three  others,  to  recover  the  amount  of  the 
note  executed  by  them  to  the  bank.  From 
that  Judgment  no  appeal  has  been  taken. 
Tbe  second  action  was  brought  by  Lien, 
claiming  to  be  one  of  the  sureties  of  Sund- 
back upon  the  note,  for  the  converslcm  ot 
the  note,  mortgage,  and  bank  stock.  To 
this  action  the  plaintiff  pleaded  the  fact 
that  It  had  deposited  the  note,  mortgage,  and 
bttnk  stock  with  J.  W.  Crisp  as  clerk  of  the 
circuit  court,  under  the  provisions  of  chap- 
ter 66  of  the  Laws  of  1895;  and  to  this  ao- 
Bwer  a  demurrer  was  Interposed,  which  was 
sBstained  by  the  court  below,  which  dedslon 
was  affirmed  by  this  court  on  tbe  ground 
that  the  defendant  was  not  authorized  to 
deposit  the  securities  with  the  clerk  of  the 
court;  but,  under  the  facts  as  they  then  ap- 
peared, should  have  delivered  them  over  to 
Lien-  upon  bis  payment  of  the  Judgment 
The  third  action,  it  seems,  was  one  in  claim 
and  delivery,  brought  by  Klrby  to  recoTer 
possession  of  the  secnrities  from  Crisp,  to 
whom  they  bad  been  delivered  by  the  bank. 
In  that  action  the  plaintiff  has  Intervened, 
and  served  his  complaint  of  Intervention, 
which  has  b^n  answered  by  the  defendant 
Crisp,  and  demurred  to  by  tbe  defendant 
Klrby,  and  Is  now  undetermined.  The 
fourtji  is  the  present  action  to  compel  Lien, 
Crisp,  and  Klrby  to  Interplead  as  between 
themselves  as  to  the  rights  of  the  respective 
parties  to  the  said  securities.  It  Is  provided 
In  the  Judgment  In  the  action  of  the  bank 
against  Sundback  and  the  others  as  follows: 
"It  Is,  on  motion  of  the  plaintiff,  ordered, 
adjudged,  and  decreed  that  the-  plaintiff, 
the  Sioux  Falls  Savings  Bank  of  Sioux 
Falls,  South  Dakota,  have  and  recover  of  the 
defendant  John  Sundback,  as  principal  debt- 
or, and  of  the  defendants  B.  H.  Lien,  H.  H. 
Natwlck,  and  Jacob  Schatzel,  Jr.,  as  sure- 
ties of  said  John  Sundback,  principal  debtor, 
the  sum  of  f4,167.70,  besides  its  costs  and 
disbursements  herein."  It  is  adjudged  and 
determined  that  the  plaintiff  holds  as  col- 
lateral security  to  the  Indebtedness  of  the 
defttidant  therein  20  shares  of  capital  stock 
of  said  banking  and  trust  company  and  one 
certain  note  for  $2,500,  dated  November  1, 
188S,  together  with  a  mortgage  upon  real 
property  securing  said  note.  In  support  of 
the  Judgment  of  the  court  below  In  this  ac- 
tion It  Is  contended  on  tbe  part  of  the  re- 
spondents that  this  Judgment  constitutes  an 
adjudication  between  the  plaintiff  bank  and 
Lien  that  John  Sundback  was  principal  la 


said  note,  and  that  Lien  and  theeithe 
sons  named  were  sureties  upon  tbe 
As  we  have  seen,  upon  tbe  action  of 
against  the  bank  for  the  conversion  of 
securities  it  was  held  by  the  circuit 
on  demurrer,  and  affirmed  by  this 
on  appeal,  that  the  fact  that  the  defendaa* 
bank  in  that  action  deposited  the  seeniiti— 
with  Crisp,  tbe  defendant  herein,  t 
of  the  circuit  court,  constituted  no  defe 
to  the  action,  and  that  Lien,  having 
the  Judgment  of  the  bank  against  Su 
back  and  the  others,  was  presumptively 
titled  to  the  securities  pledged  with  the 
note  given  by  said  Sundback  to  the  ba 
It  is  further  contended  on  the  part  of 
respondents  that  one  of  the  essentials  in  ttr- 
blll  of  interi^eader  is  that  the  party  to- 
able  and  willing  to  bring  Into  court  the  pirapt 
erty  respecting  which  the  parties  are  reqnlr. 
ed  to  Interplead,  and  that  In  the  iweaes* 
action  It  affirmatively  appears  that  tbe  plabt 
tiff,  by  depositing  said  securities  with  saH 
Crisp,  and  which  securities  have  been  ts Itw 
from  his  possession  by  Joe  Klrby  In  an  aa^ 
tlon  in  claim  and  delivery,  has  put  It  •■( 
of  its  power  to  bring  the  property  into  coos^ 
or  to  bold  it  subject  to  the  order  of  tke 
court,  and  for  that  reason  tbe  action  caaaa* 
be  sustained.  The  plaintiff,  however,  emm 
tends  that  the  Judgment  In  the  action  of  tk» 
bank  against  Sundback  does  not  constitiiar 
a  binding  adjudication  that  Sundback 
principal  and  tbe  other  parties  named 
sureties  upon  the  note  upon  which  Judgmeat 
was  obtained.  It  further  contends  that  Or 
order  sustaining  tbe  demurrer. of  the  idal» 
tiff  to  the  answer  of  the  defendant  in  tke- 
action  of  Lien  against  tbe  bank  for  tbe  ea» 
version  of  the  securities,  affirmed  by  tMs- 
court,  does  not  constitute  a  final  Jiidflinss* 
between  the  parties  that  can  be  pleaded  as 
such  in  this  action.  Tbe  platntltt  fnrtkar 
contends  that  In  depositing  the  rii  i  iiiliiis 
with  Crisp  as  clerk  of  the  court  ttaey  weir 
in  custodla  legls,  and  therefore  it  was  ast 
necessary  for  the  plaintiff  In  this  action  l» 
bring  the  same  Into  court,  as  they  were  !■ 
fact  In  possession  of  the  court  The  pteta- 
tiff  therefore  contends  that,  having  sbesns 
that  It  bad  property  In  Its  possession  whkft 
was  claimed  by  Lien  by  virtue  of  the  pay- 
ment of  the  Judgment  against  Sundback 
the  others  In  favor  of  tbe  bans,  and 
claimed  by  Klrby  by  vlrtne  of  bis  orlgiasl 
ownership  of  the  securities,  the  case  was  ■ 
proper  one  for  an  interpleader  as  betweea 
Lien,  Crisp,  and  Klrby,  to  determine  as  be- 
tween themselves  who  was  entitled  to  tkr 
possession  of  said  securities.  It  Is  quite  ap- 
parent from  the  conclusions  of  law  stats* 
by  the  learned  circuit  court  that  it  took  tMt 
view  of  tbe  case  contended  for  by  tbe  i*- 
spondents,  for  its  third  conclusion  is  as  fat- 
lows:  "That  upon  the  payment  of  tbe  Jn^- 
ment  against  Sundback  as  principal  and  the 
other  parties  named  as  sureties,  by  the  dS- 
fendant  Lien,  tbe  said  Lien  was  entitled  «a 
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tlie  possession  of  said  note  and  mongage  and 
bank  stock."  It  also  concludes  that  the 
deposit  bjr  the  bank  of  said  note,  mortgage, 
and  bank  stock  with  the  defendant  Crisp 
fvaa  a  voluntary  deposit  by  the  plaintiff. 
and  was  not  a  deposit  of  the  same  -vrlth  the 
defendant  Orlsp  as  clerk  of  the  court.  In 
accordance  with  the  proTlslons  of  chapter 
66  of  the  Laws  of  1805. 

The  first  question  we  deem  It  necessary  to 
consider  Is  aa  to  whether  or  not  the  order 
snstainlng  the  demurrer  to  the  fifth  para- 
graph of  the  answer  In  the  case   of  Lleit 
against  the  bank  is  res  adjudlcata  as  be- 
tween the  bank  and  Lien  in  this  action.    As 
before  stated.  In  the  action  by  Lien  against 
the  bank  In  conversion  the  bank  set  up  In 
tbe  fifth  paragraph  of  Its  answer  that  Kirby 
claimed  the  collaterals,  and  that  the  bank 
bad  deposited  them  with  the  clerk  of  the 
conrt,  as  provided  by  chapter  65  of  the  Laws 
of  1886.    Tbe  court  below  sustained  the  de- 
murrer to  that  defense,  and  on  appeal  to  this 
court  the  order  of  the  circuit  court  was  af- 
firmed;   but  that  action  bas  not  yet  been 
concluded,  and  no  final  Judgment  bas  been 
entered  therein.    We  are  unable  to  seev  there- 
fore, upon  what  principle  the  decision  in  that 
action  upon  tbe  demurrer  can  be  held  to  be 
conclusive  upon  the  plaintiff  In  the  case  at 
bar.    It  is  undoubtedly  true  that  a  final  judg- 
ment rendered  upon  a  demurrer  to  the  com- 
plaint or  answer  would  constitute  a  bar  In 
any  subsequent  suit  In  which  the  same  facts 
should  be  attempted  to  be  litigated  between 
the  same  parties;    but,  as  we  have  before 
stated,   the   case  of   which   we  have   been 
speaking  has  not  been  determined,  and  no 
final  judgment  rendered,  and,  for  aught  of 
anything  tbat    appears  in  the  record,   tbe 
pleadings  may  have  been  amended,  and  dif- 
ferent   Issues    presented    for    adjudication. 
The  decision  on  the  demurrer  In  the  court 
below,  affirmed  by  this  court,  constitutes  tbe 
law  of  that  case,  but  does  not  conclude  the 
parties  in  another  and  different  action. 

It  Is  further  contended  on  the  port  of  the 
appellant  that,  If  the  property  was  the  prop- 
erty of  the  defendant  Klrby,  he  was  the  real 
pledgor,  and  the  transaction,  as  between  the 
bank,  Sundback,  Uea,  and  tbe  others,  was 
In  fact  a  pledging  <Mt  the  property  of  Klrby 
to  secure  tbe  Joint  debt  of  all  the  makers  of 
tbe  note,  and  his  property  so  pledged  stood 
In  tbe  position  of  a  surety  for  all  tbe  mak- 
ers of  the  note;  and  hence.  If  such  was  tbe 
fact,  Uen  was  not  entitled  to  the  securities 
as  a  matter  of  law.  But,  in  tbe  view  we 
take  of  tbe  case.  It  will  not  be  necessary  to 
determine  that  question  in  this  action.  It 
Is  enough  for  tbe  purposes  of  this  suit  in 
Intwpleader  tor  tbe  court  to  be  advised  of 
the  fact  that  such  Is  KIrby's  claim,  and 
hence  that  the  bank  could  not,  with  safety, 
after  this  claim  and  demand  of  S^rby,  sur- 
render up  the  collaterals  to  Lien  until  the 
respective  rights  of  tbe  parties  were  deter- 
mtned;  and  it  la  for  the  purjKiee  of  having 
tbat  qnecUoa  determined  that  it  now  seeka 


to  have  Li&i  and  Eir1>y  reqiUrea  to  Intw- 
plead,  and  have  the  queatloa  determined  as 
between  them. 

This  brings  us  to  the  last  and  most  impoit- 
ant  question  In  tbe  case.  As  has  been  before 
stated,  the  bank,  after  the  demand  made  upon 
it  by  Lien  for  the  collaterals,  and  the  deouind 
of  Kirby  for  the  same,  placed  them  In  the 
hands  of  Crisp  as  clerk  of  courts  of  Minnehaha 
county.  Tbe  bank  cannot,  therefore,  bring  the 
collaterals  into  court,  as  is  required  in  an  ac- 
tion of  Interpleader;  but  the  bank  contends 
that  the  collaterals  are  in  fact  in  custodia 
legls,  and  therefore  under  the  control  of  the 
court,  notwithstanding  Kirby  has,  by  his  suit 
in  claim  and  delivery,  taken  the  collaterals 
from  Crisp,  and  disposed  of  them  by  collecting 
the  sum  due*upon  the  note  and  mortgage  and 
selling  the  bank  stock.  It  is  therefore  coor 
tended  by  the  bank  that  tbe  bond  given  by 
Kirby  in  the  suit  in  claim  and  delivery  is 
not  only  security  for  these  collaterals,  but 
that.  In  case  the  court  decides  that  Klrby 
was  not  entitled  to  the  same,  the  collaterals 
can  be  brought  Into  conrt  under  Its  process, 
in  wboBoever's  hands  the  same  may  be 
found,  and  that  tbe  party  paying  the  note 
and  mortgage  paid  the  same  pendente  lite, 
and  can  be  required  to  pay  the  sum  into 
court.  We  do  not  deem  It  necessary  In  this 
decision  to  go  further  than  to  bold  that  tbe 
securities,  in  contemplation  of  law,  may  be 
regarded  as  In  tbe  custody  of  tbe  court  It 
is  true;  this  court  held  in  the  convei'sion  suit 
of  Lien  against  tbe  bank  that  tbe  bank  was 
not  authorized,  under  the  provisions  of  chap- 
ter 66  of  the  Laws  of  180u,  to  place  tbe  col- 
laterals in  the  custody  of  tbe  clerk  of  the 
court;  but,  as  a  matter  of  fact.  It  did  bo 
turn  them  over  to  tbe  clerk  of  the  circuit 
court,  and  that  court  and  Klrby  have  ap- 
parently recognized  the  fact  that  the  col- 
laterals were  in  tbe  custody  of  tbe  court,  as 
Klrby  made  application  to  the  court  for 
leave  to  commence  bis  action  In  claim  and 
d^Ivwy.  and  the  court  granted  such  leave. 
But,  assuming  that  the  collaterals  were  not 
deposited  with  Crisp  as  clerk  of  tbe  court, 
then  he  held  tbem  as  tbe  agent  or  trustee 
of  the  bank,  and  the  action  in  claim  and  de- 
livery against  him  is,  in  legal  effect,  an  ac- 
tion against  the  bank.  It  seems  to  us,  there- 
fore, that  the  status  of  tbe  collaterals  la 
practically  the  same  as  it  would  have  been 
if  Klrby  had  commenced  bis  action  Immedi- 
ately upon  tbe  payment  of  the  Judgment  by 
Lien.  Certainly,  in  such  a  case  the  bank 
would  have  had  the  right  to  file  Its  bill  of  in- 
terpleader between  Uen  and  Kirby,  and 
could  have  maintained  tbe  same  by  showing 
that  the  collaterals  had  been  taken  by  Klrby 
under  his  action  In  claim  and  delivery,  and 
were  therefore  In  the  custody  of  the  court 
Hagan  v.  Lucas,  10  Pet  40i,  9  L.  Ed.  470; 
Bank  v.  Dunn,  97  N.  Y.  149.  A  bill  of  in- 
terpleader "is  defined  to  be  a  bill  exhibited 
when  two  or  more  persona  claim  the  same 
debt  or  duty  from  the  complainant  by  dif- 
ferent or   separate   Interests,  and    be,   not 
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knowtng  to  which  of  the  complainants  he 
ought  of  right  to  pay  or  render  it,  fears  that 
he  may  be  damaged  by  the  defendants  (as 
hy  paying  hie  money  to  a  wrong  hand),  and 
therefore  exhibits  his  bill  of  Interpleader 
against  them,  praying  that  the  court  may 
Judge  between  theih  to  whom  the  thing  be- 
longs, and  that  he  may  be  Indemnified.  It 
claims  no  right  In  opposition  to  those  claim- 
ed by  the  persons  against  whom  the  bill  is 
exhibited,  but  only  prays  the  decree  of  the 
court  to  decide  between  the  rights  of  those 
persons  for  the  safety  of  the  complainant. 

•  •  ♦  The  nature  of  the  allegations, 
therefore^  in  every  bill  of  Interpleader,  are: 
(1)  That  two  or  more  persons  have  prefer- 
red a  claim  against  the  complainant;  (2)  that 
they  claim  the  same  thing;  (8)  tbat  the  com- 
plainant has  no  beneficial  Interest  in  the 
thing  claimed;  and  (4)  that  he  cannot  de- 
termine, without  hazard  to  himself,  to  which 
of  the  defendants  the  thing  of  right  belongs 

*  *  *  And  be  must  bring  the  money  or 
thing  claimed  Into  court,  so  that  he  cannot 
be  benefited  by  the  delay  of  payment  which 
may  result  fnxn  the  filing  of  his  bllL"  At- 
kinson T.  Manks,  1  Oow.  091;  Orane  v.  Mc- 
Donald, 118  N.  Y.  648,  23  N.  K.  991.  While, 
undoubtedly,  the  rule  Is,  as  stated,  that  a 
party  In  his  Mil  of  Interpleader  must  state 
his  readiness  and  willingness  to  bring  the 
property  Into  court  which  Is  claimed  by  the 
respective  parties,  yet  from  the  very  nature 
of  the  case  there  most  be  circumstances 
which  will  constitute  an  exception  to  the 
rule  BO  far  as  the  party  Is  required  to  actual- 
ly bring  the  securities  Into  court;  and  we 
are  of  the  opinion  that  the  facta  connected 
with  this  case  constitute  such  an  exceptl<m 
to  the  rale,  and  tbat  the  collaterals  In  this 
case  are  within  the  control  of  the  court 

It  Is  asserted  on  the  part  of  the  bank  that 
the  fact  that  the  securities  have  not  been 
brought  into  court  has  not  been  pleaded  by 
either  Lien  or  KIrby,  and  hence  that  no  no- 
tice of  the  failure  to  bring  the  securities  in- 
to court  can  be  taken  In  this  case,  but  we 
prefer  to  base  our  decision  upon  the  broader 
ground  that  tbe  securities  are,  in  contempla- 
tion of  law.  in  court,  and  that  the  court 
should  proceed  and  require  Lien  and  Kirby 
to  interplead,  and  adjudicate  the  rights  of 
the  respective  parties  to  these  collaterals. 
The  contention  of  the  respondents  in  this 
case  would  lead  to  the  result  that  lien  might 
recover  the  value  of  the  securities  In  his  ac- 
tion of  conversion  against  the  bank,  and  KIr- 
by might  recover  the  securities  In  his  action 
in  claim  and  delivery.  Indeed,  the  respond- 
ents' counsel  seems  to  concede  that  this  re- 
sult might  be  possible.  A  court  of  equity, 
however,  when  properly  appealed  to,  will 
not  permit  snch  an  Injustice  to  be  done,  and 
will  require  the  parties  to  interplead,  and 
have  their  rigihts  determined  In  such  man- 
ner that  the  bank  will  be  relieved  from  such 
a  peril.  While  this  court  held.  In  sustain- 
ing the  demurrer  to  the  fifth  paragraph  of 
tlie  bank's  answer  in  Lien  r.  Bank,  that  th* 


fact  that  It  had  deposited  the  securities  witb 
Crisp  was  no  defense  to  the  action,  as  the 
class  of  cases  of  which  this  case  constitutes 
one  was  not  Included  within  the  proTl8i(Kis 
of  chapter  65  of  the  Laws  of  1896,  and  that, 
presumptively,  under  the  provisions  of  the 
statute.  Lien  was  entitled  to  be  subrogated 
In  the  place  of  the  bank  to  the  securities, 
yet  it  did  not  hold,  nor  did  it  Intend  to  hold, 
that  Lien  would  be  entitied  to  the  securi- 
ties as  against  the  true  owner,  if  the  facts 
were  such  as  to  show  that  he  was  not  so  en- 
titled to  them.  In  other  words,  the  ma- 
jority of  the  court  took  the  view  that  the 
class  of  cases  to  which  this  transaction  be- 
longs was  governed  by  a  special  statute,  and 
It  could  not  have  been  the  Intention  of  the 
legislature  that  snch  cases  should  be  includ- 
ed in  the  class  of  cases  provided  for  by  the 
act  of  1896.  If,  therefore,  on  the  trial  of 
an  action  between  L^en  and  Kirby,  Kirby 
can  show  that  he  was  entiUed  to  the  se- 
curities by  virtue  of  any  contract  or  agree- 
ment which  was  binding  upon  lien,  he 
might  be  entitied  to  recover  the  securities, 
notwithstanding  the  provisions  of  sections 
4308  and  4309,  Oomp.  Laws,  which  sections 
substantially  embody  the  rule  long  followed 
by  courts  of  equity.  The  case  is  therefore  a 
proper  one  for  an  interpleader. 

The  claim  on  the  part  of  the  respondents 
that  the  bank  was  guilty  of  laches  in  not 
sooner  instituting  this  acticm  Is  not  tenable 
In  view  of  all  the  circumstances  surrounding 
the  transaction.  The  bank  cannot  be  char- 
ged with  unreasonable  delay  in  view  of  the 
fact  that  under  the  advice  of  counsel  it 
acted  upon  the  theory  that  the  case  came 
within  the  provisions  of  the  law  of  1895,  as 
there  was  reasonable  ground  for  such  be- 
lief, as  Is  evidenced  by  the  fact  that  one 
of  the  Judges  of  this  court  dissented  from  the 
views  expressed  by  the  majority  of  the 
court  The  bank  seems  to  have  acted  in 
perfect  good  faith  as  between  the  parties, 
and  upon  the  decision  of  tbat  case  it  pro- 
ceeded to  bring  this  action,  and  It  shonld  not, 
therefore,  suffer  by  reason  of  this  excusable 
delay.  We  are  of  the  opinion  that  under  the 
facts  disclosed  by  this  record  a  clear  case  Is 
made  for  the  Interposition  of  a  court  of  equl* 
ty  to  compel  Kirby  and  Lien  to  Interplead, 
and  adjudicate  their  respective  rights  in 
regard  to  these  securities.  The  Judgment  of 
the  circuit  court  is  therefore  reversed,  and 
its  conclusions  of  law  modified  to  cwiform 
to  the  views  herein  expressed,  and  that  ooort 
Is  Instructed  to  enjoin  ail  further  proceed- 
Inga  on  the  part  of  Uen  uid  Kirby  until  in 
some  proceeding  between  Lien  and  Kirby 
the  rights  of  those  parties  are  fully  deter- 
mined, and  that  it  require  Crisp,  as  clerk  of 
the  court  to  hold  the  bond  or  undertaking 
given  by  Kirby  in  his  action  in  claim  and 
delivery,  and  that  It  direct  that  such  pro- 
ceedings be  Instituted  immediately  for  tha 
determination  of  those  rights  in  such  man- 
ner as  it  may  deem  proper,  and  in  accord- 
ance with  the  practice  In  snch 
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ABMSTBAD  v.  MENDENHAIX. 

(Supreme  Oonrt  of  Minneeota.    May  8,  1901.) 

STREET   RAILROADS— RIOHT   OF  WAT-COLU- 
SION  WITH  STREET  OAR. 

1.  A  street-car  company  operatinjr  cars  upon 
public  streets  and  other  persons  lawfully  occu- 
pying such  streets  have  riglits  alike,  in  the 
main.  The  cars  cannot  turn  out,  as_  can  per- 
sons driving  or  walking,  so  that  in  this  respect 
it  may  be  said  that  the  company  has  a  para- 
mount right  over  its  tracks.  Beyond  that,  the 
duties  of  the  parties  are  reciprocal,  and  so  are 
their  rights.  Bzcept  as  before  indicated,  they 
are  charged  with  the  same  measure  of  care  and 
the  same  duties. 

2.  A  certnin  assignment  of  error  directed  to 
•  mling  of  tiie  court  upon  the  admission  of  the 
erideuee  considered  and  disposed  of.  Held,  that 
the  coort  did  not  err. 

3.  Meld  that,  from  the  evidence,  it  did  not 
conclusively  appear  that  the  driver  of  a  horse 
injured  in  a  collision  with  a  street  car  was 
irnilty  of  contributory  negligence. 

(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  of  Duluth; 
W.  D.  Edson,  Judge. 

Action  by  John  T.  Armstead  against  Lu- 
ther MendenhaU,  receiver  of  the  Duluth 
Street-Railway  Company.  Verdict  for  plain- 
tiff. From  an  oitier  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

Greene  &  Wood,  for  appellant.  John  Jens- 
wold,  Jr.,  for  respondent. 

COLLINS,  J.  This  was  an  action  tor  the 
recovery  of  damages  for  injuries  to  plaln- 
tUt's  horse  and  wagon,  the  result  of  a  colli- 
sion with  one  of  defendant's  street  cars 
operated  by  electric  power.  The  horse  was 
being  driven  by  plaintiff's  servant  westerly 
along  Michigan  street.  In  the  city  of  Du- 
luth. The  driver  was  seated  in  the  wagon, 
which  was  covered,  and  had  stopped  at  the 
intersection  of  the  street  with  Twelfth  ave- 
nue In  order  that  a  mall  carrier  might  get 
In  and  ride  with  him.  After  the  carrier  was 
seated  the  driver  started  up  Jiis  horse,  at- 
tempted to  cross  the  north  track,  and  was 
run  into  by  the  car.  He  claims  that  before 
starting  the  horse  he  looked  to  the  east  but 
saw  no  car;  and  the  mall  carrier  also  testi- 
fied that  Just  as  he  was  stepping  Into  the 
wagon  he  looked  up  the  street,  which  he  had 
Just  crossed,  but  did  not  see  the  car.  The 
motorman  handling  the  car  admitted  that 
be  saw  the  horse  and  wagon  for  a  distance 
of  more  than  300  feet  before  the  car  struck 
the  horse,  and  he  claimed  that  it  occurred 
because  the  driver  suddenly  turned  the  ani- 
mal In  front  of  the  car,  giving  him  (the 
motorman)  no  opportunity  to  stop  It  in  time 
to  avert  the  accident  There  was  the  usual 
conflict  as  to  the  motorman's  omission  and 
failure  to  signal  or  sound  the  ben  as  he  ap- 
proached the  wagon  from  the  rear,  but  the 
testimony  on  this  point  Justified  the  Jury  in 
finding  that  no  signal  was  given.  There  was 
also  some  dispute  over  the  speed  of  the  car, 
and  as  to  whether  the  driver  turned  his 
horse  upon  the  track  immediately  upon  start- 
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Ing,  or  proceeded  diagonally  along  the  street 
60  or  60  feet  before  attempting  to  cross  the 
track. 

1.  It  was  a  question  for  the  Jury  to  deter- 
mine whether  the  car  was  running  slowly 
(about  5  miles  an  hour),  or  more  rapidly  (say, 
12  miles  an  hour);  and  It  was  also  for  tlie 
Jury  to  determine  whether  the  driver  turned 
immediately  upon  starting  the  horse,  or  ap- 
proached the  track  diagonally,  reaching  It 
about  50  or  60  feet  from  the  point  where  the 
mail  carrier  got  Into  the  wagon.  If  the 
horse  proceeded  along  the  street  60  or  60 
feet  gradually  approaching  the  track,'  and 
thus  indicating  th6  driver's  purpose  to  cross. 
It  was  the  duty  of  the  motorman,  who  saw 
both  horse  and  wagon,  upon  his  own  admis- 
sion, from  the  time  they  were  within  3O0 
feet,  to  have  bis  car  under  control,  and  thus 
avoid  a  collision.  The  driver's  prior  negli- 
gence would  not  relieve  the  motorman  from 
exercising  an  ordinary  degree  of  care,  or  ex- 
cuse the  defendant  company  from  liability  in 
case  of  accident.  In  the  operation  of  Its  car, 
defendant  was  bound  to  take  notice  of  and 
to  respect  the  rights  of  the  driver  of  any 
vehicle  on  the  street.  If  by  the  speed  of  its 
cars  it  Increased  the  risk  of  accident  to  those 
lawfully  upon  the  streets,  It  was  bound  to 
enlarge  commensurably  the  vigilance  and 
care  necessary  to  avoid  the  Infliction  of  Inju- 
ries made  more  Imminent  by  such  speed  or 
management.  The  rule  applied  when  the 
crossing  is  at  steam-car  tracks  to  both  look 
and  listen  does  not  apply,  as  a  hard  and 
fast  rule,  to  street  railways;  and  the  car 
should  have  been  run  In  an  ordinary  man- 
ner, with  some  regard  to  the  fact  that  streets 
are  open  to  travelers  upon  foot  or  in  wagons 
who  may  desire  to  cross  the  track.  Acting 
upon  this  fact  the  plaintiff's  driver  had  the 
right  to  assume  that  the  defendant's  cars 
would  not  be  run  in  an  unusual  way  or  care- 
lessly. It  was  not  absolutely  necessary  for 
him  to  stop  and  listen  Just  prior  to  the  time 
that  he  turned  to  the  north  to  cross,  but, 
of  course,  If  he  saw  the  car  he  could  not  reck- 
lessly proceed.  The  circumstances  as  shown 
here  left  the  question  of  contributory  negli- 
gence on  the  part  of  the  driver  in  doubt  and 
we  are  unable  to  say,  upon  the  construction 
which  must  be  given  to  the  evidence,  that 
his  contributory  negligence  conclusively  ap- 
peared. For  that  reason  the  assignments  of 
error  pertaining  to  this  point  are  without 
merit 

2.  Upon  cross-examination  the  driver  was 
asked  If  he  did  not  remember  saying  "Im- 
mediately after  the  accident  In  the  pres 
ence  of  the  conductor  and  motorman  of  the 
car,"  that  the  accident  was  the  result  of  bis 
own  fault.  His  answ»  was  in  the  negative. 
Subsequently  counsel  for  defendant  asked 
the  conductor  If  he  ever  beard  the  driver  say 
In  his  presence  and  In  the  presence  of  the 
motorman  that  "It  was  as  much  his  fault 
as  It  was  the  fault  of  the  motorman."  An 
objection  to  this  question  was  sustained  by 
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the  court,  and  this  la  assigned  as  error.  In 
complance  with  the  rule  as  to  the  Impeach- 
ment of  a  witness  by  showing  contradictory 
Statements,  counsel  properly  laid  the  foun- 
dation for  such  an  Impeachment  by  putting  a 
question  to  the  drlrer  In  which  the  time, 
place,  and  other  material  matters  were  dis- 
tinctly spedfled.  The  necessity  ot  properly 
laying  a  foundation  for  Impeachment  and 
what  is  required,  has  twice  been  stated,  at 
lAst  State  V.  Hoyt,  13  Minn.  132  (Gil.  125); 
Horton  t.  Chadbourn,  31  Minn.  322.  17  N.  W. 
866.  .But,  when  counsel  attempted  to  show 
by  the  conductw  contradictory  statemmts 
made  by  the  drlyer,  they  did  not  confine 
themselves  to  the  time  fixed  in  the  question 
propounded  to  him.  That  question  fixed  the 
time  as  "immediately  after  the  accident," 
while  the  one  propounded  to  the  conductor 
was  not  confined  to  that  time.  It  was.  If  he 
had  "ever"  heard  the  driver  say  that  par- 
ticular thing.  The  driver  was  not  a  party 
to  this  action,  and  his  admissions  would  not 
bind  the  plaintiff.  The  testimony  as  to  what 
he  had  said  to  the  conductor  was  admissible 
only  for  the  purpose  of  impeaching  his  tes- 
timony, and  for  this  reason  the  time  should 
have  been  fixed  exactly  as  It  had  been  in 
the  question  to  hijxi.  There  was  no  error  In 
the  ruling  of  the  court  upon  this  question. 

8.  The  court  charged  the  Jury  that:  "The 
place  where  this  accident  occurred  was  on 
one  of  the  streets  of  the  city.  Both  parties 
have  rights  in  the  streets  of  the  city,  and 
these  rights,  in  the  main,  are  alike.  The  de- 
fendant company,  of  course,  cannot  turn  out, 
as  plaintiff's  servant  might  turn  out,  so  that 
in  that  respect  it  may  be  said  that  the  de- 
fendant company  has  a  paramount  right  over 
its  tracks.  Beyond  that,  their  duties  are  re- 
ciprocal, and  their  rights  are  reciprocal,  and 
they  are  charged  with  the  same  measure  of 
care  and  the  same  duties."  An  exception 
was  taken  to  this  portion  of  the  charge,  and 
has  been  made  the  basis  of  an  assignment  of 
error.  It  Is  admitted  by  counsel  that,  un- 
der the  decisions  of  this  court,  this  portion 
of  the  charge  would  have  been  correct  If  It 
had  been  conclusively  shown  that  the  acci- 
dent occurred  at  a  street  crossing,  but  they 
assert  that  such  "Is  not  the  law  If  the  acci- 
dent occurred  between  streets."  No  cases 
are  cited  by  counsel  In  support  of  the  position 
that  the  law  as  stated  by  the  court  is  not 
applicable  to  cases  of  collision  between  street 
crossings;  that  is,  at  points  other  than  street 
crossings.  In  some  respects  a  distinction 
must  be  made  between  collisions  at  cross- 
ings and  coUislons  elsewhere  on  the  public 
highways,  but  counsel  did  not  suggest  to  the 
court  below  any  distinction  which  would 
render  the  charge  erroneous,  and  they  have 
been  equally  as  reticent  on  the  argument 
here.  We  can  conceive  of  none  which  would 
render  the  charge  fatally  incorrect  In  the 
main,  the  rights  of  travelers  and  of  the  de- 
fendant company  upon  the  streets  are  alike. 
The  defendant  company  has  a  paramount 


right  because  It  cannot  turn  out  from  the 
tracks  upon  which  the  cars  are  running, 
while  the  ordinary  driver  can.  Generally 
speaking,  their  rights  are  reciprocal.  And, 
except  as  above  indicated,  both  parties  are 
charged  with  the  same  measure  of  care  and 
thft  same  duties. 

4.  Other  assignments  need  no  considera- 
tion.   Ord«r  affirmed. 


00O6INS  T.  HIOBIB. 
(Supreme  Court  of  MinnesoU.    April  28,  1901.) 

OBNURAI.    AaBNOy— ACTION    FOR    BIIRVICB8— 
XVIDBNOB-FINDINQB. 

1.  In  this  case  one  of  several  owners  of 
stacks  of  grain  aathorised  the  other  owner  to 
employ  a  person  operating  ■  threshing  outfit 
to  thresh  tn«  grain,  and  to  have  the  work  done 
by  a  particular  person.  TIm  party  so  author- 
ized to  make  the  bargain  employed  another 
than  the  one  designated  to  do  the  work.  Sach 
agency,  under  the  facts  found,  was  general, 
and  the  party  employed,  after  the  wwk  was 
accepted,  eoold  recover  his  pay  for  his  work, 
or  the  share  thereof  due  from  each  of  the  own- 
ers respectively. 

2.  Bvidence  considered,  and  htU  sufficient  to 
support  the  tedin^  of  fact*  by  the  trial  court, 
and  that  the  findings  of  fact  snataiu  the  cbd- 
clusions  of  law. 

3.  A  request  for  amended  findings  of  fact 
that  are  immaterial,  or  that  call  for  a  state- 
ment of  the  evidence  upon  which  such  find- 
ings are  made,  may  be  properly  refused  by  the 
tnal  court. 

(Syllabas  by  the  Court.) 

Appeal  from  district  conrt  Steele  county; 
Thomas  S.  Buckham,  Judge. 

Action  by  Bridget  Coggins  against  Delos 
Higble.  Judgment  ordered  for  plaintiff.  On 
denial  of  motion  for  new  trial,  defendant  ap- 
peala    Affirmed. 

Harlan  B.  Leach,  for  appellant  B.  P. 
Hoskyn,  for  respondent 

LOVEXiT,  J.  Action  to  recover  for  services 
on  an  alleged  agreement  to  thresh  defend' 
ant's  grain  on  his  farm,  carried  on  by  % 
tenant  The  case  was  tried  to  the  court  with- 
out a  Jury.  The  court  foood  that  services 
bad  been  rendered  as  alleged  in  the  com- 
plaint, and  their  value,  for  which  Judgment 
was  ordered.  Defendant  made  two  distinct 
applications  for  amoided  findings,  which 
were  refused.  Upon  a  settled  case  contain- 
ing the  evidence,  motion  for  new  trial  was 
denied,  from  which  order  defendant  appeals. 

The  most  favorable  view  of  the  evidence 
in  support  of  the  findings  of  fact  by  the  trial 
court  authorizes  the  following  conclusions: 
That  plaintiff  was  the  owner  of  a  threshing 
outfit  Her  son,  Edward  Coggins,  Jr.,  was 
her  agent  to  make  contracts  for  threshing  for 
farmers.  Defendant  was  the  owner  of  a 
farm  carried  on  by  one  Jurgensen  under  a 
contract  between  him  and  defendant  that 
each  should  receive  one-half  of  the  grain  rais- 
ed thereon.  That  at  the  end  of  the  season, 
when  it  was  necessary  to  thresh  the  grain, 
defendant  told  Jurgensen,  under  the  suppo 
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sltion  that  Edward  Cogglns,  Sr.,  husband  of 
the  plaintiff,  owned  the  threshing  ootflt,  that 
be  had  better  get  him  to  do  the  theeahlng 
for  Jnrgaksen  and  himself.  Jurgensoi,  un- 
der this  authority,  made  a  contract  Inclndlng 
the  portion  of  the  grain  owned  by  defendant 
as  well  as  by  Jnrgoisen,  wlAout  disclosing 
any  desire  at  defendant  to  have  It  done  by 
Xldward  Oogglns,  Sr.  The  latter  was  Indebt- 
ed to  the  defendant,  and  In  this  action  he 
attempts,  under  the  Issues  framed  for  that 
purpose,  to  offset  such  Judgment  against  the 
claim  of  iriatatlff.  The  negotiations  betweoi 
JnrgeDsen  and  the  plaintiff  were  made 
through  her  son,  HIdward  Oogglns,  Jr.  The 
ttareshtng  was  done  by  plaintiff.  Under  an 
agreemmt  between  defendant  and  Jnrgen- 
aai,  each  was  to  pay  one-half  of  the  thresh- 
ing bill.  Jurgensen  paid  his  half.  Defoidaat 
refused  payment  of  his  moletr,  but  attempted 
to  apply  what  was  dne  from  him  for  the 
threshing  on  the  Jndgmoit  he  hdd  against 
Kdward  Goggtns,  Sr.  Defendant  urges  that 
the  authority  of  Jurgensen  was  limited  to  the 
empIo}^ait  of  ESdwazd  Oogglns,  Sr.,  and  that 
the  plaintiff  la  not  entitled  to  recover  for 
that  reason.  There  was  also  a  contentlcHi  that 
the  tbreahlng  ootflt  was  owned  by  Edward 
Cogging,  Sr.,  and  the  work  was  actually  done 
by  him.  The  trial  coiut  found  that  the  serv- 
ices were  performed  by  the  plaintiff.  The  ev- 
idence was  ample  to  sustain  such  finding,  and 
we  must  hold  also  that  under  the  clrcumstan- 
cea  detailed  above  the  authority  of  Juigoiaeii 
to  make  the  agreement  to  aeeose  the  thresh- 
ing setvlees  with  plaintiff  was  general,  aad, 
the  bmeflta  thereof  having  been  accepted  by 
the  defendant,  he  became  liable  to  pay  for  Ms 
share  of  the  week.  The  evidence  fully  sas- 
taina  the  findings  of  the  court  to  that  effect, 
as  well  as  the  conctnskins  of  law  based 
thereon. 

EbEceptlons  woe  taken  to  the  refosal  of  tbe 
trial  court  to  amend  certain  findings  of  fact 
In  respect  to  mere  subsidiary  details,  and  not 
of  ultimate  facts.  The  desired  amendment! 
were  either  immaterial  or  amoanted  to  a 
catechism  of  the  court  as  to  the  evidence 
upcm  which  Its  findings  wne  based,  which  Is 
not  proper.  There  was  no  enar  In  refnaing 
the  same    Order  affirmed. 


ARGALL  T.  STTLMVAN  et  al. 
<Snpreme  Court  ot  Hinnesota.    April  28,  1901.) 

INSOLVENT  COBPOHATIONS— UNPAID  SUB- 
SCRIPTIONS—RECOVERY. 
Under  tiie  provisions  of  section  6897,  c. 
76,  G«D.  St.  1894,  anthorizin^  actions  against 
insolvent  corporatioiis  (after  judgment  and  ex- 
ecution returned  unsatisfied)  to  sequestrate 
their  property  and  recover  unpaid  subscriptions 
of  stock,  such  action  may  be  brought  by  tbe 
assignee  of  snck  judgmeart,  as  weU  as  liy  the 
judgment  creditor  htmaelf. 

(Syllabus  by  the  Court) 


Appeal  frMU  district  court,  Polk  coiutty; 
William  Watts,  Judge. 


Actton  by  C.  A.  Argall  against  T.  A.  SulB- 
van  aad  others.  Demurrer  to  complaint 
overruled,  and  defendants  appeal    AArmed. 

Grover  &  Massee,  for  appellants.  R.  J. 
Montague  and  Montague  &  Morrison,  for  re- 
qiondent. 

LOTEL.Y,  J.  A  Judgment  was  obthined 
against  a  corporation,  known  as  the  "Bast 
Grand  Forks  Fair  &  Driving  Association"  for 
a  substantial  sum.  Ssecutlon  was  issued 
thereon,  which  was  returned  unsatisfied,  and, 
as  alleged  in  the  complaint,  the  corporation 
has  no  property  to  satisfy  this  or  claims  of 
other  parties  to  whom  it  la  Indebted.  The 
judgment  was  assigned  to  the  present  plains 
tiff,  who  brings  thU  action  ta  sequestrate 
tin  pr(^)erty  of  defendant,  and  te  collect 
mtpald  subacriprtions  for  etoA  from  stock- 
holderB,  who  are  also  made  defendants  In 
the  action.  Tba  prayer  for  relief  asks  for 
a  receiver  to  bttng  action  for  such  unpaid 
anbsoriptlons;  alae  t»  distribute  the  amount 
collected  pro  rata,  under  the  provlsloos  of 
chapter  76,  Qea.  St  ISBtv  entitled  "ActlNU 
Respecting  CorporatlonB."  A  demurrer  was 
Interposed  to  the  complaint  upon  several 
grounds,  via.:  (1)  That  plaintiff  had  not  le- 
gal capacity  to  aae;  (2)  the  plaintiff  was  net 
the  proper  person  to  maintain  the  action;  (3) 
that  several  causes  of  action  were  improperly 
Joined;  and,  (^  tint  the  complaint  does  not 
state  facts  suiBctant  to  conatitnte  a  cause  of 
action,— neither  of  whldi,  save  the  last,  are 
worthy  serious  considaatloa.  In  oar  opin- 
ion, the  complaint  contains  all  the  essential 
averments  necessary  to  authorise  the  appoint- 
ment of  a  receiver  to  take  charge  of  tbe 
property  of  the  corporation,  and  to  hold  tbe 
parties  defendant  liable  as  stockhoMera  (aft- 
er Judgment  aad  return  of  an  unsatisfied  exe- 
catloD)  for  the  amonnt  of  unpaid  stock  snb« 
scriptlons,  under  aeetion  5887,  Gen.  St  18M, 
unless  that  section  reqolrea  sucb  action,  to  be 
brought  by  the  original  creditor,  and  cannat 
be  maintained  by  his  asslKaee.  Section  5897, 
supra,  expressly  provides  that:  "Whenever 
a  Judgment  Is  obtained  against  any  corpora- 
tion luoorporated  under  tbe  law*  of  this  6tate 
and  an  execution  thereon  is  returned  unsatis- 
fied In  whole  or  in  part  upon  the  complaint 
of  the  person  obtaining,  sach  Judgmoit  or 
bis  representatives,  the  district  court  within 
the  proper  county  may  sequestrate  the  stock, 
property,  things  In  action  aad  effects  of  such 
corporation,  and  appoint  a  receiver  of  the 
same."  This  section  Is  followed  by  oQier 
provisions  of  chapter  76,  providing  for  the 
sequestration  of  the  proi)erty  of  the  corpora- 
tion, and  a  suit  for  a  deficiency  against  the 
stockholders  to  sui^ly  the  same.  It  is  ear- 
nestly urged  by  appellant  that  the  section 
quoted  only  authorizes  a  suit  by  the  Judg- 
ment creditor,  or,  on  his  death,  by  his  execu- 
tor or  administrator,  and  the  words  "person 
obtaining  sach  Judgment  or  bis  representa- 
tives" do  not  extend  to  an  assignee  of  'sucb 
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Judgment  The  contention  of  tbe  counsel 
for  appellant  Is  that  there  should  be  a  strict 
construction  of  tbe  words  quoted,  and  that, 
while  the  person  who  obtains  a  judgment  as 
plaintiff  might  have  the  right  of  action,  his 
assignee  would  not  have  such  right.  This  Is 
a  remedial  statute,  to  be  liberally  construed, 
to  efTect,  Instead  of  to  restrict,  the  remedy. 
The  construction  contended  for  would  re- 
strain the  right  of  the  plaintiff  to  alienate  his 
property,  as  well  as  to  create  an  exclusive 
class  to  take  the  benefit  prohibited  to  others 
without  reason.  Such  view  would,  we  think, 
defeat  the  obvious  purpose  of  the  law  In  a 
large  number  of  cases  that  could  be  easily 
supposed  to  arise  In  Its  practical  application. 
It  would  be  absurd  to  hold  that  any  such  re- 
straint was  Intended  by  the  lawmakers,  for 
there  would  be  no  sense  In  holding  that  the 
owner  of  a  Judgment  against  an  Insolvent 
corporation  must  be  the  person  who  recov- 
ered the  same,  as  distinguished  from  the  per- 
son who  owns  the  same;  and  such  a  strict 
construction  of  this  statute  would  evidently 
defeat  Its  purpose  In  many  cases  to  which.  In 
Jnstlce,  It  should  apply.  Whether  we  extend 
tbe  meaning  of  the  words  "person  obtaining 
such  Judgment"  to  the  person  who  obtains  It 
either  by  recovery  In  bis  own  name  or  by 
purchase,  or  apply  to  the  word  "representa- 
tives" a  more  extended  sense  than  to  an  ex- 
ecutor or  administrator,  we  can  discover  no 
real  or  apparent  merit  In  the  narrow  and 
technical  Interpretation  contended  for  by  ap- 
pellant. The  complaint  must  be  held  to  set 
forth  a  cause  of  action.    Order  affirmed. 


WEBB  T.  SCHOOL  DIST.  NO.  S  OF  LAO 
QUI  PARLE  COUNTT  et  al. 

(Supreme  Court  of  Minnesota.    May  3,  1901.) 

SCHOOL  HOUSE^-SBLEGTION  OV  SITB. 

In  1881  the  officers  of  appellant  school  dis- 
trict purchased  a  site  for  a  school  house,  erect- 
ed a  school  house  thereon,  and  the  district  has 
ever  since  continued  to  use  and  occupy  the 
same  for  educational  and  school  purposes.  Ail 
the  records  of  the  district  relating  to  the  selec- 
tion 'and  designation  of  such  site  by  the  voters 
have  been  lost.  Held  that,  in  view  of  such 
facts.  It  must  be  presumed  that  the  site  for 
the  school  house  was  selected  and  designated 
by  the  legal  voters  of  the  district,  and  that  the 
officers.  In  purchasing  the  same  and  In  erecting 
the  school  house  thci-eon,  acted  within  the 
scope  of  their  authority.  The  burden  to  show 
that  the  site  was  not  designated  by  such  voters 
was  npon  the  defendants. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lac  qui  Parle 
connt.r;   Oorbam  Powers,  Judge. 

Action  by  David  Webb  against  school  dis- 
trict No.  3,  county  of  Lac  qui  Parle,  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Wellington  Brown  and  Frank  Palmer,  for 
appellants.  T.  J.  McEUlgott  and  A.  W.  Ew- 
Ing,  for  respondent. 


BROWN,  J.  This  action  was  brought  to 
enjoin  defendants  from  purchasing  a  tract 
of  land  as  a  school-house  site.  Plaintiff  had 
Judgment  In  the  court  below,  and  defendants 
appealed. 

In  1881  defendant  school  district  purchas- 
ed and  paid  for  a  tract  of  land  as  a  site  for 
a  school  house,  voted  the  bonds  of  the  dis- 
trict, and  built  a  school  house  thereon.  Ever 
since  that  year  the  site  and  school  building 
have  been  used  and  occupied  by  tbe  district 
and  by  tbe  voters  thereof  for  educational 
and  school  purposes.  Regular  terms  of  scbool 
have  been  taught  therein,  and  annuaUy  tbe 
voters  of  the  district  have  there  assembled 
to  transact  the  business  of  the  district.  Tbe 
records  of  tbe  school  meeting  at  which  the 
purchase  of  tbe  site  and  the  erection  of  the 
school  building  were  authorized  have  been 
lost,  together  with  all  records  of  such  district 
from  that  year  to  the  year  1897.  There  is 
no  evidence,  other  than  the  fact  that  the  site 
was  purchased  and  tbe  building  erected 
thereon,  that  the  location  of  the  site  was  au- 
thorized at  a  legally  called  meeting  of  the 
district,  or  that  the  legal  voters  of  the  dis- 
trict attended  any  such  meeting  for  that  {im- 
pose. On  May  29,  1899,  a  special  school 
meeting  was  duly  called  and  held  in  such 
district  for  the  purpose  of  voting  upon  the 
proposition  of  erecting  a  new  school  house, 
and  "for  the  further  purpose  of  designating 
a  school-house  site."  At  this  meeting  there 
were  42  votes  cast.— 20  against  the  selection 
of  a  new  site,  and  22  in  favor  of  it  On  the 
theory  that  the  new  site  was  selected  by  this 
vote,  defendants  threatened  to  purchase  tbe 
same,  and  this  action  followed. 

The  contention  of  appellants  Is  that  the  <rid 
site  was  never  lawfully  selected  as  such,  and 
that  a  majority  vote  was  all  that  was  neces- 
sary to  select  and  designate  a  new  one.  The 
statutes  provide  that,  when  a  school-house 
site  has  once  been  designated  by  the  voters 
of  the  district  it  shall  not  thereafter  be  chan- 
ged, except  by  a  two-thirds  vote.  So  tbe 
only  question  before  us  which  we  deem  nec- 
essary to  consider  Is  whether  the  facts  found 
by  the  trial  court  show  a  selection  and  desig- 
nation by  the  voters  of  the  district  of  the  old 
site.  The  court  found  "that  In  1881  said  dis- 
trict purchased  a  piece  of  land  for  a  school- 
bouse  site,  described  as  foUovfs,  •  •  •  and 
said  district  received  a  deed  for  the  same,  and 
paid  therefor  the  sum  of  |10,  and  shortly 
thereafter  built  a  school  house  thereon;  and 
said  site  Is  now,  and  has  been  for  tbe  last 
eighteen  years,  used  and  occupied  by  the 
school  district  for  school  house  and  school 
purposes."  There  Is  a  presumption  of  gen- 
eral application  to  the  effect  that  public  of- 
ficials perform  their  duty;  that  their  acts 
are  legal;  and,  when  special  authority  is  nec- 
essary to  do  a  particular  act  that  the  act 
was  duly  authorized,  and  within  the  line  of 
the  officials'  duty.  The  board  of  trustees  of 
a  school  district  have  no  authority,  except 
It  be  conferred  by  the  voters  of  the  district 
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to  purchase  a  school-house  site,  or  to  con- 
struct or  erect  a  school  bouse.  In  this  case 
they  80  acted,  purchased  a  site,  erected  the 
school  house  thereon,  in  all  of  which  the 
voters  of  the  district  acquiesced  for  18  years. 
This  raises  a  presumption  of  a  valid  selection 
and  designation  of  the  site  by  the  voters 
of  the  district,  which  can  only  be  overcome 
by  aflirmative  evidence  to  the  contrary.  Any 
other  rule  might  work  disastrously  to  many 
of  the  school  districts  of  the  state.  A  great 
many  of  them  have,  no  doubt,  very  imperfect 
rt-cords,  or  such  records  have  become  lost 
or  destroyed;  and.  to  compel  the  district  to 
make  afRrmative  proof  of  the  authority  and 
validity  of  the  acts  of  officers  some  years  in 
the  past,  whenever  called  in  question  by 
some  dissatisfied  voter,  would  end  in  injus- 
tice and  In  turmoil  and  confusion.  So  we 
hold,  without  further  remark,  th(^t  the  facts 
of  the  purchase  of  the  school-bouse  site,  the 
erection  of  the  school  house  thereon,  and  its 
continued  use  and  occupancy  by  the  district 
for  18  years,  raise  a  presumption  that  the 
site  was  duly  and  regularly  designated  by 
the  voters  of  the  district,  which  can  only  be 
overcome  by  affirmative  proof  to  the  con- 
trary. This  holding  is  based  on  elementary 
principles,  and  needs  no  citation  of  author- 
ities to  sustain  It  We  have  examined  all 
the  assignments  of  error,  and  And  nothing 
to  Justify  a  new  trial.    Judgment  affirmed. 


HAMII/TON   et  al.    t.   VILLAGE  OP    DB- 
TBOIT  et  al. 

(Supreme  Oovrt  of  Minnesota.    May  3,  1901.) 

ELECTRIC  LIGHT  PLANT— VILLAOK  ELECTION 

—VALIDITY— NOTICE— FORM  OF 

PROPOSITION. 

1.  The  rillAge  council  of  the  village  of  De- 
troit, upon  petition  duly  presented  under  chap- 
ter 201),  Laws  1893,  duly  called  a  special  elec- 
tion, pnrsnant  to  the  provisions  of  sections 
121ti,  1217,  Uen.  St.,  for  the  purpose  of  voting 
upon  the  proposition  contained  in  the  petition, 
— a  proposal  for  the  conatruction  and  equip- 
ment by  the  viiiage  of  an  electric  light  plant. 
The  resolution  calling  the  election  provided 
that  lU  days'  notice  of  the  same  shonid  be 
given  by  posting  notices  in  three  of  the  most 

Rubiic  places  of  the  viiiage,  and  also  by  pub- 
shing  the  resolution.  The  notices  were  duly 
posted  as  required,  but  the  rnsolntion  was  not 
published  10  days  before  the  election.  Held, 
that  the  failure  to  publish  the  resolution  10 
days  before  the  date  set  for  the  election  was 
not  fatal  to  the  validity  thereof,  inaBmnch  as 
the  statutes  were  fully  complied  with  by  the 
proper  posting  of  the  notices. 

2.  The  statutes  referred  to  do  not  require 
both  a  posting  and  publishing  of  the  notice  of 
election.  Tlie  village  council  could  not,  by  reso- 
lution or  otherwise,  add  to  or  take  from  the 
statutory  requirements,  and  a  notice  of  elec- 
tion given  either  by  publishing  or  posting  was 
a  su£Bcient  compliance  with  the  law,  even 
though  the  council  ordered  the  same  to  be  both 
posted  and  published,  and  there  was  a  failure  to 
publish. 

3.  Other  assignments  of  error  considered,  and 
Jteld  to  present  no  reversible  error. 

(Sj'UabuR  by  the  Court.) 


Appeal  from  district  court,  Becker  coun- 
ty;  D.  B.  Searle,  Judge. 

Action  by  George  D.  Hamilton  and  others 
against  the  village  of  Detroit  and  others. 
From  an  order  dissolving  an  Injunction, 
plaintiffs  appeaL    AtBrmed. 

Jeff  H.  Irish,  Frank  RKnardson,  and  Har- 
ris Richardson,  for  appellants.  M.  L.  Coun- 
tryman, for  respondents. 

BROWN,  J.  This  action  was  brought  to 
enjoin  the  municipal  authorities  of  the  vil- 
lage of  Detroit  from  Issuing  certain  bonds 
of  the  village.  At  the  time  of  the  com- 
mencement of  the  action  plaintiffs  obtained 
from  the  court  commissioner,  ex  parte,  a 
temporary  Injunction,  which  was  dissolved 
by  the  district  court  on  motion  of  defend- 
ants, and  plaintiffs  appeal. 

The  bonds  threatened  to  be  Issued  and 
negotiated  by  defendants  were  authorized 
by  the  voters  of  the  village  at  a  special  elec- 
tion held  on  June  23,  1900,  for  the  purpose 
of  establishing  and  equipping  an  electric 
light  plant.  This  action  Is  founded  on  cer- 
tain Irregularities  and  defects  In  the  con- 
duct of  the  election,  because  of  which  ir- 
regularities and  defects  It  is  claimed  tliat 
the  election  was  a  nullity.  The  complaint 
sets  out  the  facts  very  fully,  the  allegations 
of  which  are  In  the  main  admitted.  But 
one  material  question  of  fact  is  put  in  issue 
by  the  answer.  Plaintiffs  allege  that  the 
petition  for  the  election,  which  by  the  stat- 
ute authorizing  It  is  required  to  be  signed  by 
25  voters  and  freeholders  (chapter  200,  Laws 
1893),  was  not  signed  by  the  requisite  num- 
ber, and  that  some  of  the  persons  who  sign- 
ed the  same  were  not  freeholders  or  voters 
of  the  village.  The  answer  puts  this  allega- 
tion In  issue,  and,  as  we  view  the  matter, 
it  presents  the  only  material  issue  of  fact 
In  the  case.  There  is,  however,  another  Is- 
sue of  fact  on  the  face  of  the  pleadings,  in 
reference  to  whether  the  issuance  of  the 
bonds  would  increase  tbe  rate  of  taxation 
above  the  maximum  allowed  by  Gen.  St. 
18M,  {  1688.  But  as  the  bonds  here  In  ques- 
tion are  expressly  authorized  by  the  act  of 
1883,  supra,  the  general  statute  can  have  no 
application,  and  the  issue  Is  not  a  material 
one.  It  la  not  claimed  that  the  rate  of  taxa- 
tion would  be  increased  above  the  10  per 
cent  Umlt  fixed  by  the  act  of  1883.  All  oth- 
er Issues  present  questions  of  law  only. 
The  facts  are  not  in  dispute. 

The  proceedings  looking  to  the  Issuance  of 
the  bonds  were  conducted  under  the  provi- 
sions of  chapter  200,  Laws  1883.  This  act 
provides  that  every  village  In  this  state  may 
Issue  its  bonds  for  the  purpose  of  raising 
money  for  any  lawful  public  improvement 
by  conforming  to  the  provisions  of  the  act. 
It  then  proceeds,  and  particularly  specifies 
the  proceedings  to  be  had  for  such  purpose, 
the  submission  of  the  question  to  the  voters, 
and  the  manner  of  conducting  the  election. 
The  first  essential  step  required  by  the  law. 
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where  the  TlIlBge  council  does  not  act  of  Its 
own  motion,  la  the  presentation  of  a  petition, 
sigrned  by  25  Toters  and  freeholders  residing 
within  the  Tillage,  requesting  the  council  to 
make  the  designated  improvement  therein. 
When  such  petition  is  so  presented,  the  conn- 
cil  is  required  to  cause  the  proposition  embod- 
ied therein  to  be  submitted  to  the  electors  of 
the  village  at  the  next  annual  election,  or  such 
special  election  as  the  council  shall  by  resolu- 
tion designate. 

1.  The  first  contention  of  aK>ellaiit  Is  that 
the  notice  of  election  was  not  given  as  pre- 
scribed by  law,  and  that  for  this  failure  the 
election  was  void  and  of  no  force  or  validity. 
The  act  under  which  the  election  was  called 
and  conducted  does  not  provide  what  notice 
shall  be  given.  It  simply  requires  the  village 
council,  upon  the  filing  of  a  proper  petition, 
to  submit  the  proposition  for  the  proposed 
puUic  Improveinent  to  the  voters  of  the  village 
at  the  next  annual  electloa,  or  at  such  special 
election  as  they  shoU  by  resotatlon  designate. 
The  act  provides  for  no  form  of  notice  or 
manner  of  calling  the  election.  Upon  the 
presentation  of  the  petition  in  question,  and 
on  June  11, 1900,  the  appellant  village  council 
adopted  a  resolution  calUng  a  special  election 
for  the  23d  following,  and  providing  therein 
"that  ten  days'  notice  of  such  special  election 
shall  be  given  by  posting  written  notices 
thereof  in  tiiree  of  the  most  public  places  in 
the  village  and  by  the  publication  of  this  reso- 
lution." The  notiees  of  election  were  all  duly 
posted  08  required  by  the  resolution,  but  the 
resolution  Itself  was  not  published  until  June 
15th,  eight  days  before  the  election  was  to  be 
beld.  It  is  insisted  by  appellant  that  because 
the  rescdutlon  was  not  published  10  days  be- 
fore the  election,  the  notice  required  by  the 
reaolntion.  was  not  given.  There  being  no 
provisions  in  chapter  200,  st^ra,  under  which 
the  election  was  called  and  conducted,  as  to 
the  manner  of  calling  the  same,  we  must  locdc 
to  the  general  statutes  governing  the  calling 
of  such  elections  for  information  as  to  what 
notice  is  essential  and  necessary.  Qen.  Bt. 
1804,  {  1216,  provides  for  holding  an  annual 
Tillage  election,  and  that  notice  tfaeteof  shall 
be  given,  either  by  posting  notices  thereof  in 
three  public  places  of  the  village,  or  by  pub- 
lishing the  same  in  some  newspaper  published 
in  the  village  Section  1217  provides  that 
special  elections  may  be  called,  but  no  such 
election  "shall  be  held  unless  ten  days'  notice 
thereof  Is  given."  We  find  no  other  provi- 
sions on  the  subject  of  notice  of  either  general 
or  special  electionB,  nor  has  onr  attention 
1>een  called  to  any  provisions  of  the  law 
which  require  notice  of  a  village  election, 
either  general  or  special,  to  be  both  posted 
and  published.  The  only  statutory  require- 
ment on  this  subject  is  that  the  notice  must 
be  either  posted  or  published.  If  it  be  eitiier 
published  or  posted,  the  statutes  are  com- 
plied with.  The  municipal  authorities  had  no 
power  or  anthotlty  in  this  Instance  to  modify 


or  change  the  statotea  on  this  aut^flct,  by  re- 
quiring, by  resolution  or  otiierwise,  any  addi- 
tional notice  to  be  given.  It  waa  wholly  on- 
necessary  to  both  post  and  pnbliah  the  notice, 
and,  as  the  statutes  w«re  fully  complied  with 
by  the  posting  of  the  notices,  Uie  Section  waa 
properly  called,  and  notice  thereof  sufficient, 
even  though  that  portion  of  the  reaolntion  re- 
quiring the  same  to  be  published  be  construed 
as  requiring  its  publication  10  days  before  the 
election.  It  was  wholly  unnecessary  to  pub- 
lish it,  and,  aa  just  stated,  the  posting  of  the 
notices  waa  a  soffldent  compliance  with  the 
statntes.  City  of  Waycross  v.  Xonmans,  85 
Oa.  708,  11  S.  E.  865. 

2.  Appellants  also  contend  that  the  form  of 
the  proposition  aa  submitted  to  the  Totera 
was  not  in  compliance  with  the  law;  that  it 
embodied  two  distinct  questions,  when  only 
one  shonld^ve  been  included  therein.  The 
proposition  as  voted  upon  is  as  follows ; 
"Shall  the  TlUage  of  Detroit,  Mlnneaota,  pur- 
chase, build,  establish,  and  control  all  neces- 
sary and  prop«  tmUdings,  machinery,  ap- 
paiatus,  and  material  for  making,  generating', 
and  supplying  electric  light  for  pnbllc  and 
private  use  In  said  village,  the  cost  there<rf 
not  to  exceed  the  sum  of  f  15,000,  said  sum  to 
be  raised  by  the  Issuing  and  negotiating  of 
the  bonds  of  said  village,  of  tjie  par  value  of 
1500  each,  payable  fifteen  years  after  their 
date,  with  Interest  payable  semiannually,  at 
the  rate  of  ,5  per  cent  per  annum?"  We  are 
unable  to  concur  In  the  claim  that  this  propo- 
sition is  bad  In  form,  or  that  it  contains  more 
than  one  question.  The  sole  object  of  the 
election  was  to  determine  whether  the  village 
should  establish,  bnild,  equip,  and  pay  for  an 
electric  light  plant  for  the  use  of  its  inhab- 
itants. The  plant  could  not  well  be  establish- 
ed without  payment  being  made  iiierefor,  and 
the  question  whether  the  bonds  should  be  is- 
sued for  that  purpose  was  a  very  material 
and  essential  part  of  the  issne  before  the  peo- 
ple. The  statutes  do  not  require  any  particu- 
lar form  of  proposition  to  be  submitted,  and, 
a^  the  one  actually  submitted  was  full  and 
complete,  plainly  Informed  the  voters  of  the 
objects  and  purposes  Intended  to  be  accom- 
plished In  the  event  of  a  favorable  expression 
at  the  polls,  it  is  not  open  to  the  objections 
urged  against  It,  and  sufficiently  complied 
with  the  law.     People  v.  Slsson,  88  111.  335. 

Objection  Is  also  made  to  the  form  of  the 
petition  presented  to  the  village  council,  but 
we  find  no  defect  sufficient  to  warrant  holding 
it  defective.  With  reference  to  the  question 
whether  this  petition  was  signed  by  the  nec- 
essary number  of  voters  and  freeholders.  It 
may  be  said  that  if  it  was  not,  and  the  trial 
court  so  finds  as  a  fact,  the  election  was  xm- 
authorlzed,  and  the  proceedings  a  nullity. 
The  mere  fact  that  the  village  coundl  investi- 
gated and  determined  that  the  signers  were 
freeholders  and  voters  of  the  village  is  not 
conclusive.    The  otdar  appealed  from  la  af- 
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3CMMIDT  T.  GKBAT  NORTHERN  RT.  00. 
(Supreme  Court  of  Minnesota.    May  3,  1901.) 

ACCIDBNT  AT  RAILROAD  CROBBINO-OONTSIB- 
XJTORT  NEaLiaSNOB. 

HtU,  in  an  action  broae^t  to  recoTer  for 
injnriea  receiTed  by  plaintiff  in  a  ctdlision  with 
one  of  defendant's  trains,  that  it  was  concla- 
■irely  aliawn  that  the  former  was  gnilty  of 
anch  contribatory  negligence  aa  woold  prevent 
Urn  from  lecoTering. 
(Syllabna  by  the  Oonrt.) 

Appeal  from  dMtrtct  conrt,  Anoka  county; 
A.  BL  GlddlBgs,  Judge, 

ActI<Mi  by  Anton  Sclimldt  against  tbe  Great 
Northern  Railway  Company.  Verdict  for 
pbilnttff.  From  an  order  refusing  a  new  trial, 
defendant  at^ieals.    Re?erBed. 

W.  E.  Doflge,  Charles  S.  Albert,  and  Albert 
F.  Pratt,  for  appellant  F.  D.  Larrabee,  for 
respondent 

COIjIjINS,  J.  In  an  action  to  recorer  dam- 
ages received  by  the  plaintiff  in  a  collision 
with  one  of  the  defeodanf  a  trains,  he  obtain- 
ed a  verdict  and,  defendant's  motion  for  a 
new  trial  being  denied,  an  appeal  has  beea 
taken  to  this  court  The  collision  was  about 
10  o'clock  a.  m.,  February  20,  1890,  at  a  cross- 
ing of  a  street  In  the  village  of  Osseo,  Just 
west  of  defendant's  station  bouse.  The  plain- 
tiff, with  his  wlfei,  was  ridiag  in  a  top  buggy, 
tbe  top  being  down,  driving  a  single  horse. 
The  street  crosses  the  railway  at  an  angle 
of  about  33  deg.  Ilie  idalntlff  was  driving 
In  a  northwesterly  direction,  while  the  train 
was  running  westerly.  The  day  was  clear 
and  pleasant  with  a  little  wind  from  the 
southeast  direction.  The  country  In  the  vi- 
cinity of  this  crossing,  and  for  more  than  a 
mile  to  the  east  was  practically  level,  the 
grade  of  the  street  being  from  two  to  four 
feet  below  that  of  the  railway.  Oolng  to- 
wards the  crossing,  the  plaintiff  first  drove 
over  a  side  track,  and  then  came  to  the  main 
track,  14  feet  distant,  from  center  to  center, 
upon  which  the  train  was  running.  This 
train  consisted  of  nine  coaches  and  the  en- 
gine and  tender.  Its  entire  length  being  635 
feet  This  was  a  regular  train,  known  as  the 
"Flyer,"  and  did  not>stop  at  Osseo.  From 
the  top  of  the  rolls  to  the  t(9  of  the  boiler  of 
the  engine  was  12  feet  and  2  inches;  to  the 
top  of  the  cab,  13  feet  and  4  Inches.  From 
the  top  of  the  rails  to  the  top  of  the  coaches 
was  14  feet  and  2  inches.  The  track,  running 
almost  due  east  and  west,  was  straight  for 
more  than  a  mile  east  of  the  place  of  the  acci- 
dent The  plaintiff  testified  that  bis  horse 
was  a  very  slow  walker,  and  as  be  approach- 
ed the  crossing  was  not  walking  to  exceed 
two  miles  an  hour.  The  sx>eed  of  the  train 
was  fixed  by  plaintlfTs  witnesses  at  40  or  50 
miles  an  hour;  so,  taking  the  most  favorable 
view  of  the  testimiHiy  on  this  point  for  plain- 
tiff, the  train  was  running  25  times  as  fast 
as  he  was  driving.  As  a  reason  why  he  did 
not  see  Its  approach,  plaintiff  claimed  that 


there  were  several  obstructlona  which  pre- 
vented a  full  view  of  the  track  to  the  east, 
consisting  of  four  freight  cars  standing  to- 
gether, each  83  feet  in  length,  and  a  fifth 
freight  car  further  east  and  wholly  discon- 
nected from  the  other  fonr.  His  witnesses 
located  the  westerly  car  of  the  four  as  partly 
in  the  street  and  within  a  few  feet  of  where 
wagons  crossed  the  rails,  and  the  single  car 
several  feet  east  of  the  others. 

Defendant's  witnesses  located  the  cars 
whldh  stood  together  as  entirely  east  of  the 
street  90  feet  at  least  from  where  wagons 
UBoally  crossed  the  rails,  but  the  nearer  theaa 
cars  were  to  where  plaintiff  crossed  the  great- 
er would  be  his  range  of  vision  to  the  east 
except  when  he  was  directly  behind  them, 
and  the  better  his  opportunity  for  seeing  a 
train  1,200  or  1,BOO  feet  away. 

We  asmime.  In  considering  the  case,  that 
plaintiff's  witnesses  were  correct  and  that 
fbe  fonr  cars  encroached  upon  the  street 
were  within  a  few  feet  of  the  wagon  track, 
extended  over  132  feet  east  of  the  east  end 
liiereof,  and  were  of  the  height  and  width  of 
ordinary  freight  cars.  The  single  car  refer- 
red to  was  of  the  same  length,  height  and 
width.  The  other  obstraction  upon  wlilch 
plaintiff  relied  was  a  cattle  yard  999  feet  to 
the  east  of  the  street  crossing.  This  yard 
was  from  CO  to  60  feet  square,  6  feet  In 
height  made  ot  fence  boards  6  Inches  wide, 
with  6-incfa  spaces.  From  this  yard,  ertend- 
Ing  to  the  side  track,  a  few  feet  distant  was 
a  cattle  chute,  and  this  was  higher  than  6 
feet  It  appears  from  the  photograpliB  to 
have  been  at  least  9  feet  in  height  The 
ohvte  was  made  ot  the  same  material  and 
with  the  same  spaces.  There  were  three  or 
four  lengths  of  snow  fence  in  the  vicinity,  but 
the  testimony  would  not  justify  the  conclu- 
sion that  this  fence  in  any  way  Interfax 
with  plaintiff's  view  to  the  east  from  which 
direction  the  train  came.  The  obstructions 
relied  upon  as  preventing  plaintiff  from  see- 
ing the  train  were,  therefore,  the  cars  and 
the  cattle  yard. 

It  Is  contended  on  behalf  of  the  defendant 
that  the  testimony  did  not  warrant  a  finding 
that  its  employfis  were  negligent  in  faJUng  to 
give  the  statutory  signals  as  the  train  ap- 
^oached  the  crossing,  and  it  Is  also  contend- 
ed that  from  the  evidence,  it  clearly  appeared 
that  the  plaintiff  drove  upon  the  crossing  In 
broad  daylight  with  an  tmobstructed  view, 
without  exercising  proper  precanticms  for  hda 
own  safety  by  looking  and  listening,  and,  lie- 
cause  guilty  of  contributory  negligence,  he 
caaaot  recover;  there  being  no  evidence 
tmding  to  show  that  the  Injury  was  willfully 
caused  by  the  men  in  charge  of  the  engine. 

We  are  not  required  to  pass  upon  the  con- 
tentiou  of  the  counsel  that  the  testimony 
does  not  justify  the  finding  of  the  jury  'as  to 
the  giving  of  the  signals.  We  therefore  do 
not  stop  to  consider  this  claim,  but  proceed 
npon  the  a88umptlo<(i  that  defendant's  negli- 
gence in  this  respect  was  fully  established. 
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and  oa  this  fefttnre  of  the  case  that  plaintiff 
was  entitled  to  recover. 

This  brings  us  to  a  consideration  of  the 
contention  that  plalntllTa  contributory  negU- 
kence  was  concluslTely  proven,  and  was  of 
■ucb  a  character  as  to  preclude  any  recovery 
for  injuries  sustained.  This  la  a  defense 
which  we  always  approach  with  an  inclina- 
tion to  sustain  a  verdict  to  the  contrary,  if 
the  matter  is  fairly  open  to  discussion  or 
doubt  But  if  it  is  not,  and  physical  facts 
meet  and  overcome  verbal  testimony,  it  is 
incumbent  upon  us  to  so  hold,  if  we  are  to 
properly  perform  a  sworn  duty.  In  this  case 
we  have  examined  the  evidence  with  great 
care,  and  are  compelled  to  say  that  it  conclu- 
sively appears  that  the  defendant  was  guilty 
of  contributory  negligence,  and  the  Jury 
should  have  so  found.  The  train  was  to 
plaintiff's  right  as  he  approached  the  cross- 
ing. Nothing  Intervened  as  he  drove  towards 
the  freight  cars.  The  country  was  open,  and 
the  railway  tracks  were  upon  a  slight  em- 
bankment, a  little  elevated  above  the  wagon 
road.  From  any  point  on  the  street  within 
600  feet  of  the  crossing  an  approaching  train 
could  be  seen  by  any  man  In  possession  of 
his  faculties,  as  was  the  plaintiff,  until  he 
had  passed  behind  the  cars  upon  the  side 
track,  within  less  than  26  feet  of  the  place  of 
the  collision.  The  cattle  yard,  about  1,000 
feet  east,  was  not  over  60  feet  square,  and 
the  fence  around  It  was  but  6  feet  high. 
The  space  between  the  boards  was  such  that 
the  lower  part  of  a  train  could  be  seen  as  it 
came  from  the  east,  while  the  upper  part  of 
the  engine  and  cars,  over  600  feet  in  length, 
projected  more  than  8  feet  above  the  yard 
proper,  and  more  than  6  feet  above  the  chute, 
which  extended  from  the  yard  to  the  side 
track,— a  very  few  feet  This  mass  of  ma- 
chinery and  car  structure  was  In  sight  be- 
yond the  cattle  yard  when  the  plaintiff  drove 
along  the  street  and  it  must  have  emerged 
from  behind  this  slight  obstruction  when 
plaintiff  was  25  feet  at  least  from  the 
freight  cars,  and  about  50  feet  from  the  point 
<^  danger,— the  crossing  Itself.  That  a  train 
of  this  kind  could  be  seen  when  at  the  cattle 
yard,  ^nd  beyond,  by  a  person  standing  or 
sitting  in  a  buggy,  50  feet  from  where  the 
train  struck  plaintiff,  was  conclusively  shown 
at  the  trial  by  verbal  testimony  as  well  as 
by  photographs,  and  no  attempt  was  made  to 
contradict  this  proof.  To  go  a  little  further 
into  details,  when  the  plaintiff  was  100  feet 
from  the  crossing  the  train  must  have  been 
about  2,500  feet  to  the  east  and  when  he  was 
50  feet  from  the  crossing  the  engine  was 
about  opposite  the  cattle  yard.  Then  for  at 
least  600  feet  the  train  was  in  full  view.  If 
we  take  the  plaintiff's  estimate  of  the  rate 
at  which  his  horse  was  walking,  and  the 
speed'  with  which  the  train  moved,  the 
freight  cars  could  not  have  obstructed  his 
range  of  vision,  and  prevented  him  from  see- 
ing the  train,  until  he  was  within  25  feet  of 
Uie  main  track,— Just  as  he  was  passing  be- 


hind them.  Had  be  looked  to  the  east  when 
in  close  proximity  to  these  cars,  immediately 
before  he  drove  behind  them,  nothing  could 
have  prevented  his  seeing  the  engine  and 
cars  rapidly  approaching  the  street  crossing, 
and  within  1.000  feet 

It  Is  useless  to  claim  that  a  train  of  this 
height,  and  over  600  feet  in  length,  could  be 
concealed  behind  the  cattle  yard,  or  behind 
the  four  stationary  cars,  extending  up  the 
track  about  135  feet  and  the  other  detached 
car  still  further  east,  or  that  either  could  ob- 
struct the  view  so  as  to  prevent  Its  being 
seen.  In  whole  or  in  part.  There  Is  no  es- 
caping the  conclusion  that  If  the  plaintiff  did 
not  see  the  train  it  was  through  his  own 
fault  It  was  there,  and  must  have  been  vis- 
ible. The  obstructions  could  not  hide  it  be- 
cause they  were  insufficient  in  size,  and  this 
was  demonstrated  to  an  absolute  certainty  on 
the  trial  by  evidence  which  plaintiff  made 
no  effort  to  overcome  or  explain  away.  These 
obstructions  were  known  to  plaintiff;  for 
before  he  passed  behind  the  cars  on  the  Bide 
track  he  talked  with  bis  wife  about  the  use 
to  which  they  were  to  be  put  at  the  station. 
The  law  Imposed  upon  him  the  exercise  of 
common  prudence,  the  duty  of  looking  and 
listening  before  passing  In  rear  of  these  cars, 
and  it  conclusively  appears  that  he  failed 
either  to  perform,  or  to  properly  perform, 
this  duty.  It  is  true  that  be  testified  that  he 
looked  to  the  east  after  he  passed  to  a  point 
where  he  could  see  beyond  the  cattle  yard, 
but  the  manner  in  which  the  testimony  was 
given  and  his  hesitancy  in  this  respect  Is 
shown  by  the  record.  When  counsel  asked 
If  there  was  a  train  In  sight  to  the  east,  as  he 
looked,  the  answer  was,  "No,  sir;  there  was 
not"  Then  ensued  the  following  colloquy: 
"Q.  Did  you  look?  A.  Well,  I  suppose  so; 
for  I  always  look  for  a  train  whenever  I 
cross  the  track.  Q.  Well,  did  you  look?  A. 
I  think  that  I  did.  Q.  Did  you  look?  A. 
Yes,  sir;  I  did."  Testifying  as  to  his  ap- 
proach to  the  crossing,  the  questions  and  an- 
swers were  as  follows:  "Q.  Did  you  look  to 
the  east  as  you  approached  the  crossing?  A. 
I  suppose  that  I  did.  Q.  Did  you  look 
through  there  to  the  east?  A.  I  think  I  did. 
Q.  Is  there  any  doubt?  A.  Xo,  sir;  there  is 
not"  The  testimony  of  the  plaintiff's  wife 
was  equally  as  hesitating,  as  will  be  seen 
from  the  following  excerpt  from  the  record: 
"Q.  At  the  time  that  you  were  approaching 
did  you  look  to  the  east  to  see  If  there  was 
a  train  coming?  A.  Well,  I  never  cross  a 
track  or  go  near  a  track  without  looking  to 
see  if  there  is  a  train  coming.  Q.  Well,  did 
you  upon  this  occasion?  A.  Well,  I  most 
certainly  did,  because  I  never  cross  a  track 
without  looking."  This  kind  of  argumenta- 
tive testimony,  and  the  evident  hesitation  of 
plaintiff  and  his  wife  about  stating  positively 
that  they  paid  any  attention  to  the  coming 
of  a  train,  suggests  that  they  were  la  doubt 
and  were  reluctant  in  expressing  themselves 
without  qualification;  for  until  closely  press- 
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ed  by  counsel  their  only  reason  tor  aaBerting 
that  they  did  look  was  because  of  their  com- 
mon practice  to  do  so.  And  It  must  not  be 
forgotton  that,  according  to  plaintiff's  testi- 
mony, the  wind  was  favorable  to  bis  hearing 
the  train.  It  was  from  the  southeast,  as  be- 
fore stated.  No  attempt  was  made  to  show 
why  It  was  not  heard  as  It  came  over  the 
rails  a{>on  frozen  ground.  Under  these  clr- 
cnmstances,  we  cannot  Indorse  and  uphold 
the  verdict  by  affirming  the  order  appealed 
from.  It  must  be  reversed  upon  the  ground 
that  plaintiff's  contributory  negligence  was 
conclusively  established.  The  case  Is,  on  the 
fact^,  precisely  like  that  of  Lammers  v.  Rail- 
way Ob.  (Minn.)  «  N.  W.  728,  In  which  It 
was  strongly  Intimated  that  the  plaintlfTs 
husband,  who  was  driving  the  team  when 
that  accident  occurred,  could  not  possibly 
maintain  an  action  for  damages  received  by 
him  at  the  same  time,  because  guilty  of  con- 
tributory negligence.  Order  reversed,  and  a 
new  trial  granted. 


EGGLESTON  v.  MEBRIAM  fit  al. 

(Snpreme  Court  of  Minnesota.     May  3,  IdOl.) 

WILL-CONSTRUCTION— DBMON8TRATIVB 

LEiQACT. 

1.  The  beqnest  In  the  will  of  .Tohn  Ii.  Mer- 
riam  for  the  benefit  of  his  sister  Mrs.  BgRleston, 
contained  in  the  second  paragraph  of  that  in- 
strument, is  so  similar  in  material  and  essential 
respects  to  the  provision  for  his  wife,  con- 
strued in  Merriam  v.  Merriam  (Minn.)  83  N. 
W.  162,  that  such  decision  controls  and  rules 
this  case. 

2.  Upon  further  examination  of  the  decision 
in  Merriam  v.  Merriam,  supra,  the  authority  of 
that  case  is  afGrmed,  to  the  effect  that  the  be- 
qnest therein  for  plaintiff  in  pars^aph  2  of  the 
will  is  a  demonstrative,  and  not  a  specific,  leg- 
acy; and  held,  following  that  case,  that  testa- 
tors sister  Is  entitled  to  a  net  annual  income 
from  his  estate,  under  the  will,  of  $600  annually 
during  life. 

Lewis,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bamsey  coun- 
ty; Hascal  R.  Brill,  Judge. 

Action  by  Carrie  G.  Eggleston  against 
William  B.  Merriam  and  others.  After  find- 
ings, plaintiff  moved  for  a  new  trial.  From 
an  order  denying  the  same,  she  appeals. 
Reversed. 

William  G.  White,  for  appellant  How 
Sc  Taylor,  for  respondents. 

LOVELY,  J.  Under  the  Issues  In  this  ac- 
tion, a  construction  of  the  second  paragraph 
of  the  will  of  the  late  John  L.  Merriam, 
providing  for  beqnests  to  bis  executors,  as 
trustees,  of  such  "an  amount  of  securities 
as  will  produce  a  net  annual  Income"  of 
$600  per  year  for  the  plaintiff,  who  was  the 
sister  of  the  testator.  Is  required.  The 
fourth  paragraph  of  this  same  Instrument 
providing  an  annual  Income  of  $8,000  from 
a  fund  to  be  set  apart  from  the  estate  of 
deceased,  was  construed  by  the  court   In 


Merriam  v.  Merriam  (Minn.)  88  N.  W.  162. 
The  second  paragraph  of  the  will  Is  referred 
to  in  the  opinion  In  that  case,  but  while  In 
many  respects  similar,  was  not  distinctly 
passed  upon.  In  the  provision  for  his  sis- 
ter (Mrs.  Carrie  C.  Eggleston),  as  well  as 
for  Mrs.  Merriam,  securities  were  to  be 
selected  by  the  executors,  and  held  in  trust 
to  produce  an  annual  income  for  the  bene- 
ficiary. In  the  case  of  Mrs.  Eggleston  se- 
curities were  selected,  but,  as  in  the  case 
of  Mrs.  Merriam,  have  materially  diminish- 
ed In  value,  and  the  question  before  the 
trial  court  In  this  case,  as  on  the  appeal  In 
Merriam  v.  Merriam,  Is  whether  the  selec- 
tion of  such  securities  by  the  executors  was 
absolute,  and  must  be  considered  a  change- 
less fund.  The  trial  court  in  this  case  held 
that  the  securities  which  were  selected  for 
Mrs.  Eggleston  constituted  the  sole  fund 
from  which  an  annual  Income  Is  to  be  de- 
rived for  her,  and  made  findings  to  that 
effect  After  denial  of  a  motion  for  a  new 
trial,  the  determination  of  the  court  below 
is  brought  here  by  the  plaintiff  for  review. 
It  was  conceded  on  the  argument  of  this 
appeal,  as  well  as  In  the  brief  of  respond 
ents'  counsel,  that  the  construction  of  the 
fourth  paragraph  of  the  will  by  this  court 
for  the  benefit  of  Mrs.  Merriam  (Merriam 
V.  Merriam,  supra)  was  correct,  but  that  the 
paragraph  of  the  will  for  the  benefit  of  Mrs. 
Eggleston,  and  the  fourth  paragraph,  which 
was  passed  upon  in  that  case,  are  distin- 
guishable; that  while  the  court  was  Justi- 
fied In  Its  conclusion  that  the  provision  for 
the  benefit  of  the  testator's  widow  was  a 
demonstrative  legacy,  the  peculiar  phrase- 
ology of  the  legacy  for  Mrs  Eggleston  was 
so  different  In  material  respects  that  the  au- 
thority of  the  previous  decision  does  not  affect 
the  construction  of  the  bequest  for  Mrs.  Eg- 
gleston, which  was  a  specific  legacy;  hence 
the  inquiry  whether  Merriam  v.  Merriam 
(Minn.)  83  N.  W.  166,  controls  the  decision 
in  this  case  Is  an  Important  question  on  this 
review.  For  the  purpose  of  comparison.  It 
It  best  to  quote  both  paragraphs,  so  far  as 
applicable:  The  second  paragraph  of  the 
will  has  the  following  provision:  "Second. 
I  give  and  bequeath  unto  my  executors,  as 
trustees,  and  unto  their'  successors  as  such, 
such  an  amount  of  my  Interest  bearing 
securities  as  will  produce  a  net  annual  In- 
come of  seven  hundred  dollars  ($700.00)  per 
year,  which  said  securities  they  shall  set 
apart,  hold,  and  reinvest  as  such  trustees; 
and  out  of  which  said  net  annual  Income 
they  shall  pay  over  to  my  sister  Mrs.  Car- 
rie C.  Eggleston,  wife  of  R.  D.  Eggleston, 
of  St.  Paul,  Minnesota,  the  sum  of  six 
hundred  dollars  ($600)  i>er  year,  for  and 
during  her  natural  life,  from  the  date  of 
my  death;  •  •  •  and  as  and  when  the 
said  Mrs.  C.  C.  Eggleston  •  •  •  ghall 
have  deceased,  *  •  *  so  much  of  said 
securities  as  shall  have  been  so  held  In  trust 
to  provide  the  said   annuity  for  such   de- 
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ceased  shall  be  forthwith  released  and  dis- 
charged from  such  tmst,  and  the  same, 
with  any  net  accumulations  thereof,  shall 
thereupon  become  a  part  and  parcel  of  the 
rest  and  residue  of  my  estate,  to  be  dis- 
posed of  under  the  succeeding  provisions  of 
this  will."  The  material  part  of  the  fourth 
paragraph  of  the  will  is  as  follows:  "My 
executors  shall  set  apart  from  or  provide 
out  of  my  estate  «uch  interest  or  dividend 
bearing  securities  as  shall  be  sufficient  to 
produce  a  certain  annual  net  Income  of  at 
least  eight  thousand  dollars  ($8,000)  per 
year,  and  which  said  net  Income  they  shall 
collect  and  pay  over  to  my  said  wife  there- 
from the  snm  of  eight  thousand  dollars 
($8,000)  per  year,  In  quarterly  installments, 
for  and  during  her  natural  life,  for  her  own 
absolute  nse  and  disposal."  It  was  also 
conceded,  as  was  necessary  under  the  an- 
thority  Of  the  previous  decision,  that  if  the 
bequest  to  Mrs.  Eggleston  was  a  demon- 
stratiTe  legacy,  as  in  that  case,  upon  the 
diminution  of  the  producing  capacity  of  .the 
securities  set  apart  for  her  income  below 
the  sum  of  $000  per  year  she  might  have 
farther  securities  set  apart,  or  enough  of  the 
principal  fund  selected  by  the  executors  ap- 
plied to  insure  her  the  annual  amount  of 
$600  during  life;  so  that  It  becomes  impor- 
tant to  ascertain  what  material  difference 
exists  between  the  substantial  features  of 
the  bequest  to  the  sister  from  that  to  the 
wife. 

Tlie  conditions  which  controlled  the  view 
of  this  court,  as  expressed  in  the  opinion  in 
the  former  case  on  this  subject,  were  that 
the  provision  of  the  testator  for  an  annual 
income  of  a  certain  sum  to  be  paid  during 
life,  In  view  of  all  other  general  provisions 
of  the  will.  Indicated  a  primary  lnt«it  of 
securing  that  sum  to  the  legatee.  In  this 
respect  we  are  unable  to  dlscorer  any  prac- 
tical distinction  between  the  two  legacies. 
Some  stress  tn  construing  the  fourth  para- 
grraph  was  placed  upon  the  use  of  the  words, 
"sufficient  to  produce  certain  annual  in- 
come"; in  the  provision  for  Mrs.  Eggleston, 
the  language  is,  "such  securities  as  will 
produce  a  net  annual  income,"— a  difference 
In  phraseology,  but.  of  no  practical  signif- 
icance, as  Indicating  a  distinction  In  the  in- 
tention of  the  testator. 

In  the  fourth  paragraph  the  executors  were 
to  select  securities  that  should  produce  the 
Income;  but  here,  also,  there  is  no  limitatloa 
of  the  time- when  the  securities  were  to  be 
selected.  Here,  as  there,  likewise,  the  amount 
of  the  producing  capacity  should  continue 
dnring  the  life  of  the  beneficiary,  which  Is 
the  essential  and  controlling  test  of  their  ac- 
tual and  continuing  value;  and,  while  the 
collocation  of  words  are  different  in  the  dif- 
ferent paragraphs,  such  verbal  arrangement 
does  not  materially  change  the  substantial 
rights  of  the  parties,  either  as  to  who  should 
execute  the  trust  or  the  substantial  benefits 
to  be  derived  therefrom,  and  the  difference 


is  merely  "formal  and  modal."  We  can  no 
more  say  that  it  was  the  intention  of  tb« 
testator  (reading  and  construing  tiie  will  by 
Its  four  comers)  in  this  case  that  the  first 
selection  of  securities  for  an  annual  income 
during  the  lifetime  of  the  legatee  should  con- 
trol than  under  the' provision  for  tlie  bene- 
fit of  Mrs.  Merrlam.  In  this,  aa  la  that;  in- 
stance, the  controlling  purpose  of  giving  a 
certain  sum  for  an  annaal  income  during  life 
seems  to  us  to  be  cMduslve,  and  tlie  man- 
ner in  which  this  Is  to  be  carried  out  by  the 
selection  of  securities  is  subordinate  to,  and 
unhampered  by,  conditions  other  than  that 
such  securities  will  produce  such  Income  dur- 
ing the  life  of  the  legatee,  which  it  could  not 
do  if  the  first  Belection,  subject  to  the  vlclsal- 
tudes  of  commercial  changes  in  value,  made 
the  first  selection  by  the  executors  absolute 
and  unchanging.  The  result  of  the  adminis- 
tredon  of  tiie  estate  shows  that  it  is  ample 
to  carry  ont  tbe  beneficent  purpose  of  continu- 
ing the  income  of  the  sister  aa  well  as  the 
wife  during  the  lifetime  of  each. 

It  was  the  duty  of  the  executors  to  select 
enough  securities  at  once  to  accomplish  that 
purpose.  If  subsequent  events  showed  that 
they  had  not  done  so,  tbe  terms  of  the  wUI 
would  hidicate  a  mistake  in  their  selection, 
rather  than  that  the  testator  meant  that  tbe 
fund  should  be  changeless,  and  it  follows  that 
the  fund  should  be  enlarged  because  of  such 
mistake,  owing  to  circumstances  that  coold 
not  be  foreseen  by  tbe  testator,  we  should  not 
hold  the  beneficiary  to  the  consequences  of  the 
same  upon  a  finical  theory  in  the  construction 
of  the  testator's  Intention,  when  it  is  Imagin- 
ary, rather  than  real.  The  authorltiefl  wUch 
illustrate  the  right  of  the  beneficiary  to  have 
this  bequest,  treated  as  a  dfemonstratlTe, 
rather  than  a  specific,  legacy,  have  been  fully 
considered  In  Merriam  t.  Merriam,  supra,  and 
need  not  be  reconsidered  herein. 

In'  the  concluding  portion  of  the  opinion 
in  Merriam  v.  Merriam,  ampra,  font  was 
given  to  the  fact  that  Mrs.  Merriam  had  sur- 
rendered a  portion  of  her  Inheritance  rights 
to  accept  the  provision  in  the  will  for  her 
benefit,  which  waa  not  made  a  condition  In 
the  bequest  to  Mrs.  Eggleston.  We  regard 
such  c<»idltion  a^  strong  evidence  of  the  in- 
tent of  the  testator  to  execute  a  reasonable 
provision  for  the  continuance  of  the  annuity 
in  that  case,  but,  beyond  furnishing  such  evi- 
dence of  intention,  too  much  stress  should 
not  be  placed  upon  that  provision.  The 
ground  upon  which  this  ojplnlon  rests,  the 
legacies  having  been  accepted,  is,  in  our  Judg- 
ment, sufficiently  strong,  without  being  made 
to  depend  upon  that  consideration. 

It  was  urged  by  counsel  for  testator  that 
the  probate  court  had  passed  upon  this  ques- 
tion, and  had,  in  a  proper  proceeding,  de- 
termined that  the  selection  of  certain  se- 
curities to  execute  this  trust  was  final,  and 
concluded  plaintiff  thereby,  under  the  authori- 
ty of  Greenwood  ▼.  Murray,  26  Minn.  259,  2 
N.  W.  &1S;  but  examination  of  the  decree  of 
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-dlstrllNitkm  does  not  show  that  that  conrt 
'decided  tliia  qaeatlon,  or  In  this  respect  con- 
strued the  will. 

The  provision  In  the  order  of  dlstribTitlon  Is 
aa  follows:  "First,  to  William  R.  Merrlam, 
Hden  M.  Merriam,  and  Chaxles  H.  Blgelow, 
-and  their  saccessors,  In  trust,  as  trusteea,  to 
be  held  by  them  as  such  trustees  under  the 
terms  and  provisions,  and  upon  the  trust,  ex- 
pressed In  the  second  paragraph  of  the  last 
will  and  testament  of  said  John  L.  Merrlam, 
the  following  personal  property,  to  wtt: 
Twelve  (12)  Superior  Water,  Light  &  Power 
■Oo.  bonds."  This  provision  goes  no  fnrtter 
than  to  conflrm  the  selection  of  the  securi- 
ties already  aet  apart,  so  far  as  they  were 
selected;  but  the  will  is  not  in  such  respect 
construed.  It  does  not  determine  the  qnea- 
tlon  raised  here,  nor  hold  that  the  selection 
Is  exclusive  nor  final,  but  loaves  the  pro- 
vision affecting  Mrs.  Eggleston  to  stand  at 
expressed  In  the  will  Itself,  without  determin 
log  its  effect;  and  If  the  will  required  a 
further  selection  of  securities,  or  the  pay- 
ment to  iter  of  her  Income  out  of  securities 
already  selected  for  her,  such  course  Is  in 
perfect  consistence  and  iceeping  with  ttie  ot^ 
der  of  dlstrflMitlon.  We  are  of  the  opinion 
that  It  is  the  duty  of  the  executors,  either 
out  of  the  funds  derived  from  the  securities 
selected  or  from  other  securities  or  avails,  to 
secure  to  the  legatee  the  bequests  of  the  tes- 
tetor,  as  we  are  constrained  to  bold  It  waa 
4ictnally  intended  by  him  so  that  his  sister 
should  hare  9600  a  year  annually  during  her 
lifetime.  The  wder  of  the  trial  court  is  re- 
versed. 

LEWIS,  J.  I  dissent  for  the  reasons  ex- 
pressed In  the  dissenting  opinion  in  Merriam 
T.  Merriam  (Minn.)  83  N.  W.  162. 


KOMHBR  at  al.  t.  HARRINGTON  et  al. 
(Supreme  Oourt  of  Minnesota.     May  3,  1901.) 
VBNUES-^CnON   TO   CANCEL   MORTQAOB— EX- 
TENSION OF  NOTBl— USURY— BVIDBNCB. 

1.  Under  the  pro^iaiona  of  Oen.  St  1S94,  I 
£183,  an  action  to  cancel  a  mortgage  upon  real 
property,  and  to  expunge  the  record  thereof, 
must  be  broaght  in  the  county  in  which  such 
property  is  situated,  and  is  to  be  tried  therein, 
subject  to  the  poirer  of  the  court  to  change  the 
place  of  trial,  as  provided  in  said  section. 

2.  If  a  debtor  applies  to  his  creditor  for  an  ex- 
tension of  time  in  wbich  to  pay  his  debt,  and, 
as  a  condition  for  the  extension,  the  latter  sells 
to  the  former  propei-ty  at  an  exorbitant  price, 
wbich  he  Icnows  be  does  not  want,  and  makes 
such  a  sale  a  condition  for  the  extension,  the 
transaction  cannot  be  considered  a  bona  fide 
sale,  and  is  nothing  more  or  less  than  a  usurious 
loan. 

3.  Held,  in  an  action  to  cancel,  instituted  up- 
on the  ground  of  usury  in  the  notes  invoived. 
that  the  evidence  was  sufficient  to  8U{>port  all 
the  findings  of  the  jury  upon  the  material  ques- 
tions specially  submitted,  and  al»o  a  general 
verdict  in  favor  of  the  plaintiffs  (mortgafors). 

4.  Utld,  also,  that  there  was  no  reversible  er- 
ror in  the  mlings  of  the  trial  court  upon  the 
introduction  of  testimony. 

(Syllabus  by  the  (3ourt.) 


Appeal  from  district  court,  Chippewa  coaa- 
ty;  Oorbam  Powers,  Judge. 

Action  by  Mikel  Kommer  and  Anna  Kom- 
mer  against  William  C.  Harrington  aad  John 
J.  Boe.  Verdict  for  plaintiffs.  Prem  an  or- 
der denying  a  new  trial,  defendants  appeal. 
Affirmed. 

W.  C.  Odell  and  McCHellaiid  &  TlSt,  tor 
appellants.  Fosnes  &  Schulz,  C.  A.  Foanes, 
and  C.  D.  Beusel,  for  respondents. 

COLLINS,  J.  This  Is  an  action  brought  in 
the  district  court  of  Chippewa  county  to  re- 
strain tiie  defendants  from  proceeding  to 
foreclose  two  mortgages,  one  on  chattels,  and 
the  other  upon  real  estate  situated  In  said 
Chippewa  county,  and  from  selling  the  person- 
al property  or  real  estate  therein  described, 
and  to  obtain  a  decree  setting  aside  and  can- 
celing both  mortgages  and  the  note  thereby 
secured,  upon  the  ground  that  the  note  was 
and  is  usurious,  and  for  such  further  r^ef 
OB  Justice  and  equity  might  require,  which 
would  include  the  setting  aside  and  cancella- 
tion of  the  record  of  the  real-estate  mortgage 
in  the  ofDce  of  the  register  of  deeds  for  said 
county.  At  the  trial  the  court  submitted  cer- 
tain special  Issues  to  a  Jury,  which  were  an- 
swered, and  also  received  a  general  verdict 
in  favor  of  the  plaintiff,  and  thereupon  order- 
ed Judgment  In  pursuance  of  the  general  ver- 
dict The  appeal  is  from  an  order  denying 
a  new  trial.  Defendant  Rue  was  the  original 
mortgagee,  and  the  note  and  mortgages  were 
assigned  and  transferred  to  defendant  Har- 
rington after  maturity.  It  is  simply  Justice 
to  say  that  the  latter  was  not  in  any  manner 
connected  with  the  alleged  usurious  transac- 
tions. All  were  had  between  Rue  and  plain- 
tiff, long  before  Harrington  was  connected 
with  the  matter. 

Twenty-flve  assignments  of  error  have  been 
urged,  nearly  all  of  them  bearing  upon  the 
claim  that  the  testimony  was  insufficient  to 
Justify  certain  of  the  special  findings  of  the 
Jury,  and  insufficient  to  support  the  general 
verdict  One  is  based  upon  the  refusal  of 
the  conrt  to  change  the  place  of  trial,  and 
this  will  be  first  disposed  of. 

1.  Several  days  after  the  answer  was  serv- 
ed, but  within  the  20-day  period  provided  by 
statute  in  whit-h  answer  may  be  served,  a 
demand  was  mode  for  a  change  of  the  place 
of  trial,  upon  the  ground  that  the  defendant 
Harrington  was  a  resident  of  the  county  of 
Mcl.cod.  and  that  defendant  Rue,  who  was 
a  resident  of  the  county  of  Chippewa,  had 
Joined  with  him  in  the  demand.  Upon  mo- 
tion made  by  the  plaintiffs'  attorney,  the 
clerk  was  ordered  by  the  conrt  to  retain  the 
action,  and  all  of  the  flies  therein,  in  his  office 
in  Chippewa  county,  and  it  was  in  that  coun- 
ty that  the  trial  was  had.  It  is  contended 
that  the  court  erred  in  retaining  the  case  In 
Chippewa  coimty,  and  In  overruling  the  plain- 
tiffs' objection,  properly  made,  to  a  trial  of 
the  case  in  that  county.  This  contention  is 
without  merit    Under  the  provisions  of  Gen. 
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St  1894,  I  5183,  all  actions  for  tb3  recovery 
of  real  property,  or  of  an  estate  or  interest 
therein,  or  for  tbe  determination  in  any  form 
of  such  right  or  interest,  are  to  be  brought 
and  tried  in  the  county  In  which  the  subject 
of  the  action  Is  situated,  sul^ect  to  the  {tow- 
er of  the  court  to  change,  in  a  proper  case. 
This  being  an  action  to  cancel  a  mortgage  on 
real  property  situated  In  Chippewa  county, 
and  to  expunge  the  record  thereof,  it  luTolved 
the  determination  of  a  right  or  interest  In 
real  estate  In  that  county,  within  the  meaning 
of  the  statute  fixing  the  place  of  trial  of  civil 
actions.  No  one  would  claim  that  an  action 
to  foreclose  a  real-estate  mortgage  could  prop- 
erly be  brought  or  tried  In  any  county  other 
than  that  In  which  the  real  estate  is  situated. 
No  valid  distinction  can  be  made  as  to  the 
proper  county  wherein  an  action  to  set  aside 
and  cancel  a  real-estate  mortgage  and  its 
record  is  to  be  instituted,  and  an  action 
brought  to  foreclose  such  a  mortgage.  Atten- 
tion has  been  called  to  Turrell  v.  Warren,  25 
Minn.  9.  It  was  simply  held  there  that  a 
mortgage  was  not  an  estate  or  interest  In 
real  property,  within  the  meaning  of  Gen.  St. 
1866,  c.  76,  <  1.  relating  to  actions  to  deter- 
mine adverse  claims,  as  it  stood  ^or  to  the 
amendment  Laws  1874,  c.  68.  The  author- 
ity cited  has  no  application  to  this  case. 

2.  A  large  number  of  transactions  between 
Kommer  and  Rue,  commencing  on  the  26tb 
day  of  December,  1888,  and  ending  on  the 
27th  of  November,  1893,  at  which  time  the 
note  secured  by  the  mortgages  was  made  and 
delivered,  were  involved  in  the  trial,  and  it 
was  necessary  to  go  into  these  transactions 
quite  in  detail  It  seems  that  Kommer,  the 
mortgagor,  was  in  debt  to  Rue,  tbe  mort- 
gagee, upon  two  or  more  notes,  which  ma- 
tured during  this  period.  There  were  other 
money  transactions  between  them,  all  of 
which  bad  more  or  less  bearing  upon  the 
claim  of  Kommer  that  for  the  purpose  of 
securing  extensions  of  time  for  the  payment 
of  his  indebtedness,  he  was  obliged  to  pur- 
chase horses  of  Rue  at  an  exceedingly  ex- 
cessive price,  and  that  when  he.  agreed,  un- 
der compulsion,  to  make  these  purchases,  Rue 
would  take  new  notes  for  the  amounts  due 
and  the  amounts  agreed  upon  as  the  prices 
for  the  horses  purchased.  From  the  evi- 
dence as  to  these  transactions.  It  is  quite  ob- 
vious that  some  of  them  could  not  be  regard- 
ed as  usurious.  But  one  (that  of  date  of 
January  29,  1891)  was  of  such  character  as  to 
Justify  the  Jury  in  finding  that  in  order  to 
obtain  an  extension,  Kommer  was  compelled 
to  buy  the  horses  then  involved  at  very  high 
prices,  and  that  Rue's  purpose  was  to  evade 
the  statute.  The  evidence  as  to  this  particu- 
lar transaction  was  that  of  Rue  in  behalf  of 
the  defendants,  and  of  Kommer  In  his  own 
behalf,  and,  as  might  be  expected,  their  ver- 
sions of  what  occurred  at  that  time  were  in 
marked  contrast  If  Kommer  told  the  truth, 
the  horses  were  sold  to  him  at  an  exorbitant 
price,  as  a  condition  to  an  extension.    If 


Rue  was  truthful,  the  sale  was  for  no  such 
purpose.  The  Jury  passed  upon  the  question, 
and  the  defendants  must  abide  by  that  de- 
cision. And  the  circumstances  surrounding 
the  sale  of  the  horses  were  such  as  to  Justify 
tbe  belief  that  the  sale  was  nothing  but  a 
subterfuge  to  compel  Kommer  to  pay  Rue  an 
unlawful  rate  of  interest.  It  has  been  said 
by  this  court,  under  similar  circumstances, 
that  there  Is  no  device  or  shift  on  the  part 
of  the  creditor  under  or  behind  which  the 
law  will  not  look  in  order  to  ascertain  the 
true  character  of  such  a  transaction.  It  Is 
the  law  that  If  a  debtor  applies  to  bis  cred- 
itor for  an  extension  of  time  in  which  to  pay 
his  debt  and  as  a  condition  for  the  extension 
the  latter  sells  to  the  former  property  at  an 
exorbitant  price,  which  he  knows  the  debtor 
does  not  want  and  makes  such  a  sale  a  con- 
dition for  the  extension,  the  transaction  can- 
not be  considered  a  bona  fide  sale,  and  noth- 
ing more  or  less  than  an  usurious  loan,  which 
a  court  will  not  countenance  or  permit. 

We  are  also  of  the  opinion  that  the  testi- 
mony was  abundant  to  Justify  a  finding  that 
at  the  time  the  mortgage  note  was  given.  $20, 
which  was  due  from  Hue  to  Kommer  for  the 
care  of  the  colt  which  belonged  to  Rue,  was 
exacted  by  him  as  a  bonus,  and  as  a  condi- 
tion for  the  extension  theu  given  for  the 
payment  of  the  debt  The  case  Is  altogether 
dlfTerent  from  Bank  v.  Cook,  61  Minn.  452,  63 
N.  W,  1003;  for  there  it  was  demonstrated 
to  a  certainty,  and  by  extrinsic  evidence, 
that  the  claim  of  the  debtors  was  wholly 
without  merit  It  was  not  a  case,  as  is  this, 
where  the  result  depended  upon  the  verbal 
testimony  of  the  witnesses  as  to  what  the 
transactions  really  were.  It  follows  that  the 
verdict  must  be  sustained,  unless  the  court 
erred  In  some  of  the  rulings  complained  of, 
or  there  was  prejudicial  error  at  the  trial  in 
some  other  reelect 

3.  Referring  specially  to  the  claim  of  tbe 
counsel  that  errors  were  committed  in  the 
admission  of  evidence,  and  particularly  in 
the  admission  of  Exhibit  O,  we  have  to  say 
that  the  entire  transactions,  covering  a  num- 
ber of  years,  had  to  be  (brought  before  the 
Jury  in  order  that  they  might  reasonably  un- 
derstand the  relations  which  existed  between 
the  parties,  and  all  that  had  transpired  In  a 
business  way  between  them,  up  to  and  In- 
cluding the  day  on  which  the  mortgage  note 
was  executed  and  delivered.  Exhibit  O  bad 
a  bearing  upon  tbe  claim  of  usury  made  by 
the  plaintiff.  Rue  bad  testified  that  in  No- 
vember, 1808,  when  the  parties  had  under 
consideration  a  note  of  $380  made  by  Kom- 
mer to  his  order,  he  deducted  from  the 
amoimt  of  the  note  S35  for  a  colt  which  had 
been  turned  over  to  him  by  Kommer.  He 
admitted  that  Exhibit  G  referred  to  this  colt  ■ 
and  from  the  exhibit  it  appeared  that  $50 
should  have  been  deducted  Instead  of  $35,  the 
amount  Rue  credited,  according  to  his  own 
statement,  or  instead  of  $30,  the  amount 
Kommer  claimed  was  actually  credited,  with 
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a  further  assertion  that  the  balance  of  the 
amount  mentioned  In  the  exhibit,  namely. 
$20,  was  exacted  as  usury  at  that  time.  Un- 
der the  circumstances,  we  do  not  think  It 
was  Improper  to  introduce  this  exhibit  in 
evidence  for  the  purpose  Indicated  by  coun- 
sel. The  same  remark  may  well  be  made 
with  reference  to  some  other  testimony  in- 
tending to  show  usury,  which  was  offered 
and  received  under  defendant's  objection. 

Taking  into  consideration  the  character  of 
the  case,  the  large  number  of  transactions 
that  were  bad  between  these  parties,  and  the 
period  of  time  involved,  all  of  which  were 
necessary  to  be  considered  as  bearing  upon 
plaintiffs'  contention  that  Sue  bad  made  a 
practice  of  resorting  to  sales  as  a  method  of 
exacting  usurious  interest  from  him,  we 
think  that  there  were  no  eirrors  in  the  rulings 
of  the  court  upon  the  admission  of  evidence 
that  were  at  all  prejudicial,  and  therefore 
.that  none  of  the  assignments  of  error  in  this 
respect  was  well  taken. 

4.  Particular  attention -has  be«a  called  to 
the  alleged  Insufficiency  of  the  complaint, 
and  also  to  the  claim  that  several  of  the  spe- 
cial findings  were  not  Justified  by  the  evi- 
dence. They  need  not  be  considered  in  de- 
tail. The  complaint  stated  a  good  cause  of 
action,  and  was  snfilclent  in  all  respects. 
The  evidence,  while  insufficient  to  establish 
usmious  practices  on  every  occasion  Insisted 
upon  by  plaintiffs,  and,  possibly,  short  as  to 
one  or  two  of  the  special  findings,  was,  in 
our  opinion,  ample  to  support  all  of  the  spe- 
cial findings  which  were  material,  and,  as  a 
result,  It  was  sufficient  to  sustain  the  general 
verdict  In  favor  of  the  plaintiffs.  Order  af- 
firmed. 


PALMER  V.  WINONA  RT.  &  LIGHT  00. 

(Supreme  Obnrt  of  Minnesota.     May  3,  1801.) 

ACTION  FOR  PERSONAL  INJURIKS— DAMAQBS- 
EVIDBNCE. 

1.  Under  a  general  allegation  of  damages  in 
an  action  for  personal  injuries,  evidence  of  the 
amount  of  wages  received  by  plaintiff  before 
the  injnry,  and  the  amount  he  received  after, 
and  that  he  received  no  more  before  and  no  less 
after  than  be  was  able  to  earn,  is  competent 
and  proper,  as  tending  to  prove  the  diminution 
in  his  earning  capacity,  and  as  bearing  upon 
the  question  of  general  damages.  Palmer  v. 
Railway  Co.,  80  N.  W.  869,  78  Minn.  141,  fol- 
lowed. 

2.  Damages  A^Id  not  so  excessive  as  to  justify 
this  court  in  ordering  a  new  trial. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Winona  coun- 
ty; Arthur  H.  Snow,  Judge. 

Action  by  James  Palmer  against  the  Wi- 
nona Railway  &  Light  Company.  Verdict  for 
plaintiff.  From  an  order  denying  a  new 
trial,  defendant  appeals.    Affirmed. 

The  damages  were  assessed  at  $1,800.  but, 
on  motion  for  new  ti'ial,  the  court  reduced 
them  to  $1,200. 


Webber  &  liees,  for  appellant  H.  31. 
Lamberton  and  Brown  &  Abbott  for  re- 
spondent. 

BROWN,  J.  This  action  is  one  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  caused  by  the  negligence  of  defendant. 
Plaintiff  had  a  verdict  In  the  court  below, 
and  defendant  appeals  from  an  order  deny- 
ing a  new  trial.  The  assignments  of  error 
relate  (1)  to  certain  alleged  errors  in  the  ad- 
mission of  evidence,  and  (2)  to  the  claim  that 
the  damages  awarded  by  the  Jury  are  ex- 
cessive. A  former  appeal  In  the  action  is 
reported  In  78  Minn.  141,  80  N.  W.  860.  Sub- 
stantially the  same  question  as  to  the  admis- 
sibility of  certain  evidence  was  presented  on 
the  former  appeal,  and  the  court  then  held  as 
follows:  "Under  a  general  allegation  of 
damages  In  the  complaint  plaintiff  was  en- 
titled to  prove  the  wages  he  received  before 
the  injury,  the  wages  be  received  after  the 
Injury,  and  that  he  received  no  more  before 
and  no  less  after  than  be  was  able  to  earn." 
On  the  second  trial  plaintiff  was  permitted, 
over  the  objection  of  defendant,  to  testify 
that  he  received  $60  per  month  before  the 
injury,  and  that  immediately  after  the  injury 
he  received  but  $40  per  month;  that  the 
amount  received  prior  to  his  injury  was  no 
more  than  he  could  earn,  and  the  amount 
received  after  was  all  he  was  able  to  earn, 
and  that  both  amounts  were  the  reasgnable 
value  of  his  services.  This  is  precisely  what 
this  court  held  was  proper  evidence  on  the 
former  appeal,  and  we  follow  that  decision. 

Ehren  if  it  be  conceded,  in  accordance  with 
appellant's  contention,  that  the  question  was 
not  before  this  court  on  the  former  appeal 
and  that  what  was  there  said  on  the  subject 
is  mere  obiter  dicta,  we  are  all  agreed  that 
the  evidence  was  properly  received  and  com- 
petent, under  the  allegations  of  the  com- 
plaint The  complaint  alleges  no  special 
damages.  It  la  true,  but  claims  g^eneral  dam- 
ages only.  Counsel  for  appellant  conceded 
that  had  special  damages  been  alleged  the 
evidence  would  have  been  admissible,  but 
contended  that,  under  the  general  allegations 
of  the  complaint,  it  was  Incompetent  for  any 
purpose.  We  do  not  agree  with  them.  The 
evidence  was  not  offered  for  the  purpose  of 
proving  special  damages,  but  solely  for  the 
purpose  of  showing  the  diminution  of  plain- 
tiff's earning  capacity,  and  as  bearing  on  the 
question  of  general  damages.  It  was  proper 
for  this  purpose.  Murdock  v.  Hhcpress  Oo. 
(Mass.)  46  N.  El  67;  Railway  Oo.  v.  Meech 
(IlL  Sup.)  46  N.  B.  282;  Luck  y.  aty  of 
Bipon  (Wis.)  8  N.  W.  817.  Of  coarse,  had 
plaintiff  offered  this  evidence  for  the  purpose 
of  showing  a  loss  of  wages  and  recovering 
specially  therefor,  it  would  have  been  incom- 
petent and  inadmissible.  But  such  was  not 
Its  purpose,  and  the  learned  trial  Judge  very 
properly  limited  Its  effect  In  his  charge  to  the 
Jury. 

We  are  not  called  upon  to  decide  whether 
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the  evldenee  referred  to  was  sufllclent  In  It- 
self to  sustain  the  conclusion  that  the  de- 
creased capacity  to  earn  wages  was  caused 
by  the  Injury.    The  question  Is  not  before 

OB. 

The  damages  awarded  by  the  Jury  are 
qnlte  large,  but,  as  reduced  by  the  trial  court, 
are  within  reasonable  limits,  and  we  cannot 
interfere.    Order  afflimed. 


liBVINB  ▼.  BABRETT  &  BARRETT. 
(Supreme  Ck)nrt  of  Minnesota.    May  3,  1901.) 

APPBAIi  FROM  ORDBR— TIME  OF  TAKINa. 
Section  6138,  Gen.  St.  1804,  ilmiUoK  the 
time  for  taliine  an  appeal  from  an  order,  con- 
strued, and  hald  that  it  is  only  after  written 
notice  of  the  entry  of  the  order  to  the  adverse 
party  that  the  limitation  begins  to  run  as  to 
nim.  The  fact  that  the  latter  gave  such  notice 
to  his  adversary  does  not  talie  the  case  out  of 
the  rule. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty. 

Action  by  Jonas  Lerlne  against  Barrett  & 
Barrett  Verdict  for  plaintiff.  From  an  or- 
der denying  a  Judgment  for  defendant  not- 
withstanding the  verdict,  and  from  an  order 
granting  a  new  trial,  it  appeals.  Motion  to 
dismiss  denied. 

Franlclln  H.  Griggs  and  How  &  Taylor, 
for  appellaat  Frederick  W.  Foot,  for  re- 
spondent 

START,^  C.  J.  The  plaintiff  had  a  verdict 
for  $1,000  In  this,  a  personal  injury,  action, 
and  the  defendant  moved«  the  court  for  Judg- 
ment notwithstanding  the  verdict,  or  for  a 
new  trial.  The  court,  on  February  13,  1901, 
made  its  order  denying  the  motion  for  Judg- 
ment, and  granting  a  new  trial  The  de- 
fendant's attorney,  February  15th,  served 
written  notice  of  the  making  of  the  order 
upon  the  plaintiff's  attorney,  bat  written  no- 
tice thereof  has  never  been  given  by  the 
plaintiff  to  the  defendant  On  April  4tb  the 
defendant  tooli  an  appeal  to  this  court  from 
that  part  of  the  order  which  denied  the  mo- 
tion for  Judgment.  This  appeal  was  dis- 
missed, and  the  defendant  again  appealed 
from  the  whole  order  on  April  20tb.  The 
plaintiff  now  moves  to  dismiss  this  last  ap- 
peal because  it  was  not  talten  within  30  days 
after  written  notice  of  the  order.  Was  It 
necessary  for  the  plaintiff  to  give  the  de- 
fendant written  notice  of  the  order  to  cut 
off  its  right  of  appeal?  This  question  is  an- 
swered in  the  afbrmative  by  Oen.  St  18M, 
{  6138,  which  provides  that  "the  appeal  from 
a  Judgment  hereafter  rendered  may  be  talten 
within  six  months  after  the  entry  thereof, 
and  from  an  order  within  thirty  days  after 
written  notice  of  the  same."  The  statute 
requires  written,  not  actual,  notice  to  be  giv- 
en in  order  to  limit  the  time  for  appealing. 
It  is  the  purpose  of  the  statute  to  flx  defi- 
nitely the  time  when  the  statute  shall  begin 


to  run,  and  not  leave  It  to  the  uncertainty 
which  would  result  If  the  limitation  com- 
menced from  the  time  the  adverse  party  had 
actual  notice  of  the  order.  When  the  de- 
fendant served  notice  of  the  order,  It  set  the 
statute  running  as  against  the  plaintiff,  but 
not  as  to  Itself.  If  the  plaintiff  desired  to 
set  It  running  as  to  the  defendant,  he  should 
have  given  it  written  notice  of  the  order. 
He  had  the  matter  in  his  own  hands.  Mauris- 
V.  Carnes  (Minn.)  83  N.  W.  415;  Ranltin  v. 
Pine,  4  Abb.  Prac.  309;  Fry  v.  Bennett,  7 
Abb.  Prac.  862;  Ctorwith  v.  Bank,  18  Wis. 
580;  Rosenkrans  v.  Kline,  42  Wis.  65&  Mo- 
tion denied. 


SWALLOW  et  al.  v.  STRONG  et  aL 

(Supreme  Court  of  Minnesota.    May  3,  1901.> 

STATUTE    OF   FRADDS— SALE)   OF    LAND— CON- 
TRACT—SUFFICIBlNCT—BVlDBiNCB. 

1.  The  memorandum  of  a  contract  for  the 
sale  of  land,  to  satisfy  the  statute  of  frauds, 
may  consist  wholly  of  letters,  if  they  are  con- 
nected by  reference,  enressed  or  implied,  so  a» 
to  show  on  their  face  that  they  all  relate  to  the 
same  subject-matter.  This  relation  cannot  l>e 
shown  by  parol,  but  it  must  appear  from  the 
nature  of  the  contents  of  the  letters,  or  by  ex- 
press reference  therein  to  each  other. 

2.  Such  memorandum,  whether  it  consists  of 
a  single  writing  or  several,  must  express  the 
substantial  terms  of  the  contract  and  its  sub- 
ject-matter with  reasonable  certainty.  It  is 
not,  however,  essential  that  the  land  lie  de- 
8crit>ed  with  precision,  if  the  writing  on  its 
face  is  an  adequate  guide  to  find  it 

S.  Rules  applied,  and  letters  between  the  par- 
ties as  to  the  sale  of  pine  timber  coosidered, 
and  held  that  they  are  sofflciently  connected 
and  certain  to  constitute  a  valid  contract  for  its 
sale. 

4.  The  findings  of  fact  and  decision  of  the 
trial  court,  to  the  effect  that  the  defendant 
made  a  contract  to  sell  the  timber  to  the  plain- 
tiffs, or,  in  case  be  sold  it  upon  an  outstanding 
option,  to  pay  them  a  stipulated  sum,  are  sus- 
tained by  the  evidence. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  St  Louis  coun- 
ty;  J.  D.  Ensign,  Judge. 

Action  by  George  C.  Swallow  and  Lovls  J. 
Hopkins  against  John  Strong  and  others. 
Judgment  for  plaintiffs  as  against  defendant 
Strong,  and  of  dismissal  as  to  the  other  de- 
fendants and  plaintiffs,  and  defendant  Strong 
appeals.    Afilrmed. 

Mahou  &  Agatin,  for  appellants.  G.  A. 
Kent,  for  defendant  John  Strong.  White  & 
McKeon,  for  other  defendants. 

START,  C.  J.  This  action  was  brought 
to  compel  the  specific  performance  of  an 
alleged  contract  for  the  sale  of  the  timber 
on  certain  lands  In  the  county  of  St  Louis. 
The  complaint  alleged  that  the  defendants 
were  the  owners  of  the  lands,  describing 
them,  and  that  on  November  13,  1899,  the 
defendants,  other  than  John  Strong,  by  and 
In  the  name  of  their  agent  John  Strong, 
and  that  he  In  his  own  behalf,  agreed  In 
writing  to  sell  and  convey  on  December  2, 
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18891,  to  the  plaintiffB,  all  the  tlmbor  on  such 
lands  for  the  sum  of  $1804)00,  to  be  paid, 
^.000  at  the  time  of  the  making  of  the  con- 
tract, which  sum  the  plalntlfTB  paid,  and  the 
l>alance  at  the  times  alleged  in  the  com- 
plaint: tliat  it  was  fnrther  agreed  that 
sbould  the  defendants  sell  the  timber  to  any 
one  elae  under  an  option  expiring  Decem- 
ber 1,  1880,  theretofore  given  to  R.  D.  Mal- 
lett,  the  plaintiSs  should  be  paid  by  the  de- 
fendants one-half  of  ^7,000,  which  was  tbft 
difference  between  the  contract  price  and 
the  amount  of  the  Mallett  option;  that  the 
defendants  made  no  sale  under  the  option; 
that  the  i4aintifr8  performed,  and  were 
ready  and  willing  to  perform,  all  of  the 
terms  of  the  contract  to  be  performed  by 
tbena,  but  the  defendants  refused  to  i>er- 
torm  the  contract  on  their  part;  that  such 
timber  was  on  December  2,  18i)9,  of  the 
▼aloe  oC  $210,000.  The  complaint  prayed  for 
specific  performance  of  the  contract  and  for 
general  relief. 

The  answer,  so  far  a»  here  material,  was 
a  general  denial,  except  that  it  admitted  that 
the  defendants  were,  at  the  time  of  the  mali- 
iag  of  the  alleged  contract,  owners  of  the 
land,  and  a  plea  of  the  statute  of  frauds.  It 
also  alleged  that  Mallett  assigned  his  option 
to  Messrs.  Mitchell  &  MeCaure,  and  that  tbo 
drfendants  sold  the  timber  in  November. 
1880.  to  tk«m  for  9210^000.  The  trial  court 
found,  la  eCTect  with  other  facts,  these: 
The  defendant  John  Strong,  on  November  13, 
1880,  In  cooaldcratlon  of  $8,000,  paid  to  him 
by  the  plaintiffs,  agreed  to  sell  and  oOBvey  to 
them  aU  the  tla»ber  on  the  lands  described 
In  the  complaint  for  $180,000^  but,  if  sale  of 
the  timber  was  made  to  any  one  under  the 
option  alleged,  the  plaintiffs  were  to  reoeiva 
the  one-half  of  $37,00a  The  defendant 
Strong  was  not  auithefized  to  make  sucb  coo- 
tract  on  behalf  (rf  his  eo-defendanta.  ▲ 
memorandum  la  writiag  oiC  such  sale,  ex- 
preasiag  the  consideration  and  terms  of  the 
sale,  was  made  and  signed  by  the  defendant 
Strong.  Mallett  aeaitpied  his  option,  and  the 
defendants  conveyed  the  timber  te  the  as-^ 
Blgnee  for  $210,000,  as  alleged  in  the  answer. 
The.  deCendant  J(dm  Strong  is  new  unable  to 
convey  any  of  the  timber  to  the  pialutiffs, 
who  have  dnly  tendered  perfennance  of  all 
the  terms  of  the  contract  oa  their  part  to 
be  done.  The  sum  of  $18,o0d  became  du« 
on  December  2,  1899,  from  him  te  the  plain- 
tiffs, In  which  sum  they  have  been  dam- 
aged l^  his  failure  to  perform  the  contract 
on  his  part  As  a  conclusion  of  law,  the 
trial  court  directed  Judgment  for  such  sum 
against  him.  and  in  favor  of  the  piaintiaB, 
and  that  the  action  be  dismissed  as  to  the 
other  defendants.  Thereupon  the  plalntifla 
moved  the  court  to  amend  its  findings  so  as 
to  find  tliat  the  market  value  of  the  timber 
at  the  time  of  the  iKeach  of  the  contract  waa 
$210,000.  and  that  the  plaintiffs  had  sus- 
tained damages  thereby  in  the  sum  of  $30,000, 
a»d  to  anend  the  concluel«iB»  of  law  ac- 


cordingly. The  motion  was  denied.  Defend- 
ant Strong,  hereinafter  referred  to  as  the  de- 
fendant, made  a  motion  for  a  new  trial. 
which  was  also  denied.  Judgment  was  en- 
tered in  accordance  with  the  trial  court's 
findings  and  conclusion  of  law,  from  which 
the  plaintiffs  and  defendant  severally  ap- 
pealed. 

The  defendant's  assignments  of  error  raise 
the  general  question  whether  the  finding  of 
fact  of  the  trial  court,  to  the  effect  that  the 
defendant  agreed  to  sell  the  timber  to  the 
plaintiffs,  and  that  a  note  or  memorandum 
In  writing  thereof  was  made  and  signed  by 
him,  is  sustained  by  the  evidence.  The  evi- 
dence tends  to  show  these  facts:  The  par- 
ties bad  some  corre^ondence  looking  to  the 
purchase  of  the  timber,  and  on  July  17,  1899, 
the  plaintiffs  wrote  to  the  defendant  Strong, 
stating  that  they  had  been  looking  over  his 
lands,  and  found  his  timber  satisfactory. 
They  also  inclosed  therewith  a  list  contain- 
ing the  descriptions  of  the  lands*  and  asked 
him  to  check  It  over,  and  see  If  it  was  cor- 
rect They  further  stated  that  upon  hearing 
from  Iilm  they  would  be  in  a  position  to  trade 
with  him.  The  defendant,  on  July  26th,  re- 
turned the  list,  having  made  some  slight  cor- 
rections therein.  In  a  letter  of  that  date^  in 
which  he  said:  "We  will  reserve  the  lands; 
let  us  hear  your  decision  soon."  The  list  re- 
turned in  this  letter  contained  a  correct  de- 
scription of  the  lands  described  is  the  com- 
plaint. In  some  of  their  letters  to  the  de- 
fendant, the  plaintiffs  referred  to  the  timber 
a»the"BurutBlde  Lake  timber,"  and  in  others 
as  "your  timber,"  "your  pine,"  "your  land," 
while  the  defendant  in  his  letters  to  the 
plaintiffs  designated  It  as  "our  timber."  "oUr 
pine,"  "our  lands."  Ob  August  2d  the  plain- 
tiffs wrote  to  the  defendant  that  if  he  wanted 
to  sell  the  timber  and  reserve  the  laud  they 
would  figure  on  that  basis,  and  suggested 
that  they  arrange  to  meet  and  talk  the  mat- 
ter over.  Further  correspoEtdence  followed, 
which  resulted  in  a  meeting  of  the  plaintiff 
Hopkins  and  the  defendant  in  November, 
1880,  in  Detroit,  Mich.,  when  a  memorandum 
ot  a  contract,  which  was  not  signed  by  either 
party,  was  drawn  up  by  the  plaintiff  Hop- 
kins, which  waa  as  foUows:  "The  following 
is  the  uederstandlug  between  John  Strong 
and  Swallow  &  Hopkins  as  to  the  conditions 
of  trade  on  the  timber  belonging  to  Strong 
and  others  in  St  Louis  county,  Minn.  Should 
Swallow  &  Hopkins  elect  to  purchase  after 
they  have  conferred  together,  viz.:  The  price 
of  the  timber,  including  the  surface  right  to 
all  the  land  at  the  outlet  of  Burntside  river 
from  Burntside  Lake,  is  $180,000,  one-tUrd 
cash,  one-thi];d  in  one  year,  and  one-third  ip 
two  years,  from  December  2, 1809,  with  what- 
ever time  may  be  wanted  for  removing  the 
timber  from  the  land.  Strong  is  to  pay  the 
taxes  for  1899,  which  are  payable  In  1900. 
and  Swallow  &,  Hopkins  after  that,  on  each 
piece  of  land,  until  they  surrender  their  right 
to  the  timber  on  the  land.    Swallow  &  Hop- 
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kins  are  to  notify  Strong  by  mall  from  Mil- 
waukee on  the  10th  of  November,  1899, 
whether  or  not  they  wish  to  purchase.  If 
they  a^ee  to  purchase,  then,  should  Strong 
sell  to  any  one  else  under  an  option  given  to 
R.  D.  Mallett  of  Dulutb,  Swallow  &  Hopkins 
are  to  hare  one-half  of  the  amount  sold  tor 
In  excess  of  |180,000.  If  Swallow  &  Hopkins 
prefer  to  do  so,  they  can  take  the  property, 
and  assume  the  option  to  Mallett,  which  is  at 
$217,000.  The  deferred  payments,  if  trade 
is  made,  are  to  bear  interest  at  S  per  cent, 
per  annum,  and  be  payable  on  or  before  the 
time  payment  is  actually  required.  Strong 
and  his  associates  shall  hare  the  right  to  go 
on  said  land  at  any  time  and  all  times,  and 
explore  for  and  mine  iron  or  other  ores. 
Should  they  damage  or  destroy  any  timber 
in  such  work,  they  shall  pay  for  the  same  at 
Its  full  market  value.  Swallow  &  Hopkins 
are  to  pay  $3,000  cash  upon  the  trade  at  the 
time  they  accept,  provided  they  do  accept 
the  trade.  If  they  purchase,  the^  shall  have 
the  right  to  cut  one-half  of  the  timber  after 
making  the  second  payment"  November  10, 
1899,  plaintlflF  telegraphed  to  defendant  thus: 
"We  take  your  timber  as  agreed;  letter  with 
draft  mailed  to-day."  On  the  same  day  they 
wrote  to  blm  as  follows:  "We  have  just 
wired  you,  "We  take  your  timber  as  agreed; 
letter  with  draft  mailed  to-day,'— and  in  ac- 
cordance therewith  we  herein  inclose  draft 
for  three  thousand  dollars.  This  is  the  first 
payment  on  the  amount  to  be  paid  down  on 
December  2d,  according  to  the  agreement 
made  by  you  and  Mr.  Hopkins  in  Detroit  of 
which  you  have  a  copy.  That  agreement 
though  not  signed,  Is  effective  from  the  time 
we  wired.  The  trade  Is  to  be  closed  De- 
cember 2d,  and  you  have  the  right  to  sell 
the  timber  under  the  terms  of  an  option 
given  K.  D.  Mallett  of  Duluth,  before  De- 
cember 2d,  at  $217,000,  provided,  however, 
that  If  you  do  sell  it  you  are  to  pay  us  one- 
half  of  the  $37,000,  which  Is  the  amount  in 
excess  of  what  we  buy  for,  viz.  $180,000. 
Tou  are  to  furnish  us  an  abstract  showing 
perfect  title  and  pay  the  taxes  of  1899.  We 
will  want  the  contract  to  run  to  George  0. 
Swallow.  Tou  can  send  your  abstracts  to 
Duluth,  and  instruct  to  have  them  carried 
down  to  date,  or  to  us,  and  we  will  have  It 
done  and  charge  you  with  the  costs.  We  will 
draw  the  papers,  unless  you  prefer  to,  and 
submit  the  same  to  you.  At  present  we  pre- 
fer that  nothing  shall  be  said  about  the 
trade,  as  we  have  other  trades  under  way, 
and  the  price  we  pay  you  is  relatively  much 
higher  than  we  have  paid,  or  expect  to  pay, 
and  knowledge  of  this  might  affect  them,  to 
our  detriment  We  will  probably  want  to 
make  the  consideration  In  the  contract  less 
than  the  actual  amount  though  that  can  be 
determined  later."  In  answer  to  this  letter, 
the  defendant  sent  to  the  plaintiffs  a  letter 
signed  by  him,  which  was  as  follows: 
"Your  wire  and  letter  of  the  10th  at  hand, 
accepting  sale  of  our  pitie,   and   inclosing 


draft  for  $3,000  to  apply  on  the  first  pay- 
ment to  be  paid  down.  I  will  have  the  pa- 
pers made  In  due  time.  I  will  not  mention 
the  sale  to  outside  parties.  The  sale  will 
not  be  Icnown  from  as  in  Minnesota.  Have 
not  informed  Mr.  Mallett  that  you  were  nego- 
tiating for  the  property,"— to  wlilch  he  added 
a  postscript  that  deed  would  be  made  to 
Oeorge  G.  Swallow.  The  evidence  also 
shows  that  at  this  time  R.  D.  Mallett  men- 
tioned in  the  correspondence  between  the 
parties,  held  an  option  for  the  purchase  of 
the  timber  in  question  for  $217,000;  that  he 
assigned  his  rights  to  Mitchell  &  McClure, 
and  thereupon  the  timber  was  conveyed  to 
them  by  defendant  and  his  associates  for  the 
sum  of  $210,000. 

1.  The  serious  question  in  this  case  la 
whether  the  correspondence  and  memoran- 
dum we  have  referred  to  constitute  a  suffi- 
cient memorandum  of  a  contract  for  the  sale 
of  the  timber  in  question  to  satisfy  the  stat- 
ute of  frauds.  The  memorandum  of  a  con- 
tract for  the  sale  of  land,  or  an  interest 
therein,  to  satisfy  the  statute  of  frauds,  may 
consist  wholly  of  letters,  if  they  are  con- 
nected by  reference,  expressed  or  implied,  80 
as  to  show  that  they  all  relate  to  the  same 
subject-matter.  This  relation  cannot  be 
shown  by  parol,  but  it  must  appear  npoa 
the  face  of  the  letters,  from  the  nature  of 
their  contents,  or  by  express  reference.  San- 
born V.  Nockin,  20  Minn.  178  (Oa  163);  Tlce 
V.  Freeman,  30  Minn.  889,  16  N.  W.  674. 
Such  memorandum,  whether  it  consists  of  a 
single  writing  or  several,  must  express  the 
substance  of  the  contract  and  its  terms  with 
reasonable  certainty.  While  parol  evidence 
is  admissible  to  apply  its  terms  or  to  identify 
its  subject-matter,  it  is  not  admissible  to  add 
to  the  terms  of  the  sale,  or  supply  the  sub- 
ject-matter thereof;  for  the  memorandum 
must  contain  sufficient  particulars  to  point 
out  the  land  and  the  terms  of  Its  sale.  It 
is  not,  however,  essential  that  the  land 
should  be  described  with  precision,  if  the 
writing  is  on  its  face  an  adequate  guide  to 
find  It  George  v.  Conhaim,  38  Minn.  338, 
87  N.  W.  701;  Nlppolt  v.  Kammon,  39  Minn. 
872,  40  N.  W.  266;  Burgon  t.  Cabanne,  42 
Minn.  267,  44  N.  W.  118. 

2.  Counsel  for  defendant  contends  that  the 
memorandum  and  correspondence  are  not 
sufficiently  connected  to  allow  them  to  be 
construed  together,  and  are  too  indefinite 
and  uncertain,  both  as  to  the  terms  and  sub- 
ject-matter of  the  sale,  to  satisfy  the  statute 
of  frauds,  within  the  rules  we  have  stated. 
We  are  of  the  opinion,  and  so  hold,  that 
they  are  connected  by  mutual  reference  so 
as  to  show  that  they  all  relate  to  the  same 
subject-matter;  that  is,  to  the  timber  on 
the  lands  described  in  the  list  which  was 
Inclosed  with,  and  was  a  part  of,  the  de- 
fendant's letter  of  July  26,  1899.  It  Is  rea- 
sonably clear  that  the  designation  at  the 
timber  as  •'your  timber,"  "our  timber,"  "your 
pine,"  "our  pine,"  "the  timber  bdonging  to 
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Stronc  and  others,"  In  the  correspondence 
and  memorandum,  refers  to  the  timber  on 
the  lands  described  in  the  list  It  appears 
on  the  face  of  the  writings  that  the  parties 
well  understood  that  it  was  this  timlier  they 
were  negotiating  for,  and  that  it  described  it 
with  sufficient  certainty.  Sanborn  r.  Nock- 
in,  20  Minn.  178  (Oil.  163). 

3.  It  is  further  claimed  that  the  letters 
and  memorandum  were  not  Intended  to  be 
a  complete  contract,  and  that  they  are  In- 
definite, and  show  on  their  face  that  an 
agreement  had  not  been  reached  on  all 
points.  The  fact  that  the  writings  contem- 
plated the  execution  of  a  more  formal  con- 
tract,— a  deed,— does  not  render  them  incom- 
plete or  insufficient  as  a  note  or  memoran- 
dum of  the  contract  of  sale,  nor  does  it  show 
that  the  parties  had  not  definitely  agreed 
upon  the  terms  of  the  sale  and  purchase  of 
the  timber.  It  Is  clear  that  the  parties  did 
not  intend  that  a  formal  deed  should  be 
given  Before  the  expiration  of  the  Mallett 
option:  hence  the  statement  in  defendant's 
letter  that  the  deed  would  be  made  to  George 
C.  Swallow  does  not  propose  any  change  in 
the  terms  of  the  contract  The  unquallfled 
acceptance  In  writing  of  ^,000  by  the  de- 
fendant to  apply  on  first  payment  on  the 
purchase  price  of  the  sale  of  the  pine  was 
an  acceptance  of  the  terms  of  the  contract 
as  stated  in  the  plaintiffs'  letter  In  which 
the  money  was  sent  Therefore  it  is  imma- 
terial whether  or  not  the  terms  so  stated 
differed  In  any  essential  respect  from  those 
contained  in  the  memorandum.  It  is  also 
urged  that  the  provisions  of  the  contract  as 
to  the  surface  right  to  all  of  the  land  at 
the  outlet  of  Bumtslde  river  from  Burntaide 
Lake,  as  to  mineral  rights  reserved  by  the 
defendant  and  as  to  the  payment  of  taxes, 
render  the  contract  void  for  uncertainty.  We 
have  considered  each  of  these  objections, 
and  reached  the  conclusion  that  none  of  them 
renders  the  contract  void. 

4.  It  is  also  urged  by  the  defendant  that 
it  appears  upon  the  face  of  the  letters  and 
memorandum  that  he  had  no  intention  of 
binding  himself  personally,  but  that  he  was 
a  mere  agent  for  others.  The  writings,  con- 
sidered and  construed  as  a  whole,  shciv  upon 
their  face  with  reasonable  certainty  that 
the  defendant  personally  undertook  and 
agreed  to  sell  certain  timber  belonging  to 
himself  and  undisclosed  associates;  hence  as 
to  the  plaintiffs  it  was  his  own  personal 
contract  It  was  sufficiently  pleaded  as  such 
in  the  complaint,  which  expressly  alleged 
that  the  defendant  John  Strong,  in  his  own 
behalf,  promised  and  agreed  in  writing  to 
sell  the  timber;  that  is,  the  whole  of  it  not 
simply  his  interest  in  it  It  is  true  that  the 
complaint  also  alleges  that  his  co-defendants, 
by  and  in  his  name,  also  agreed  to  sell  the 
timber,  but  this  allegation  In  no  manner  mod- 
ifies the  express  averment  that  the  defend- 
ant in  his  own  behalf  made  the  contract 

5.  Again,  It  Is  urged  that  there  was  a  fall- 
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ure  of  proof  as  to  the  anegations  of  the  com- 
plaint This  Is  true  only  as  to  the  allega- 
tion that  the  defendants,  other  than  Strong, 
also  made  the  contract.  This  failure,  and 
the  fact  that  the  timber  had  been  sold  to 
third  parties,  rendered  specific  performance 
of  the  contract  impossible;  but  it  in  no  man- 
ner affected  the  plaintiffs'  right  to  such  re- 
lief against  the  defendant  by  way  of  com- 
pensation in  money,  as  the  allegations  of  the 
complaint  and  the  proofs  Justified.  The 
court  having  Jurisdiction  of  the  parties  and 
the  subject-matter  of  the  action.  It  could 
award  payment  of  such  compensatory  dam- 
ages as  were  by  the  pleadings  and  the  evi- 
dence shown  to  be  Just  We  hold  that  the 
facts  found  by  the  trial  court  are  sustained 
by  the  evidence. 

6.  This  brings  us  to  the  question  of  dam- 
ages. The  plaintiffs  claim  that  they  are  en- 
titled to  the  difference  between  $180,000,  the 
price  they  agreed  to  pay  for  the  timber,  and 
$210,000,  the  price  for  which  it  was  sold  by 
the  defendant  and  associates,  for  the  reason 
that  the  defendant  had  no  right  to  sell  un- 
der the  option  for  a  less  sum  than  $217,000, 
but  having  done  so,  they  are  entitled  to  the 
whole  profit  On  the  other  hand,  the  defend- 
ant claims  that  in  no  event  are  the  plaintiffs 
entitled  to  any  greater  sum  than  $15,000; 
that  Is,  one-half  of  the  difference  between  the 
purchase  price  and  the  sym  actually  received 
for  the  timber  on  the  sale  under  the  option. 
Neither  of  these  claims  is  correct  The  plaix- 
tlffs  correctly  Interpreted  the  contract  In 
their  complaint  by  the  allegations  to  the  ef- 
fect that  it  was  further  agreed  in  and  by  the 
contract  that  should  the  defendants  sell  to 
any  one  else  under  an  option  theretofore  giv- 
en to  a  third  party,- the  plaintiffs  were  to  re- 
ceive one-half  of  $37,000,  which  was  the  dif- 
ference in  amount  between  the  price  to  be 
paid  for  the  timber  by  the  plaintiffs  and  the 
amount  of  the  option.  This  is  the  proper 
construction  of  the  contract  The  parties  ex- 
pressly stipulated  as  to  the  amount  the  plain- 
tiffs should  be  entitled  In  case  the  timber 
was  sold  by  the  defendant  under  the  then 
outstanding  option.  As  between  the  parties. 
It  mattered  not  whether  the  dmber  was  sold 
for  more  or  less  than  $217,000;  for.  In  any 
event  this  sum  was  to  be  considered  as  the 
purchase  price  under  the  option,  for  the  pur- 
pose of  fixing  the  amount  these  plaintiffs 
were  entitled  to  receive.  Bach  party  claims 
an  estoppel  on  this  question  of  damages  as 
against  the  other,  arising  from  certain  rep- 
resentations as  to  the  option  by  the  defend- 
ant and  as  to  the  amount  of  pine  on  the  lands 
by  the  plaintiffs.  Neither  the  findings  of  fact 
nor  the  admissions  in  the  pleadings  afford  any 
substantial  basis  for  the  claim  of  either  par- 
ty. If  the  evidence  was  such  as  to  Justify 
a  finding  of  fact  from  which  the  conclusion 
would  follow  that  either  party  was  estopped 
as  claimed,  the  remedy  was  to  move  for  such 
additional  finding. 

7.  Errors  are  assigned  as  ta  th^  rullnga  at 
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the  trtal  court  as  to  the  admlSBion  of  erl- 
dence.  The  letter  of  the  defendant  to  his  at- 
torney, In  which  he  admitted  that  he  had 
sold  the  timber,  was  Immaterial,  but  Its  ad- 
mission In  evidence  was  harmless  error,  for 
It  is  in  no  manner  essential  to  the  proof  of 
the  contract  for  the  sale  of  the  timber  made 
before  this  letter  was  written.  Other  assign- 
ments of  error  not  specifically  referred  to 
have  not  been  overlooked,  and  upon  the 
whole  record  we  are  of  the  oj^lnion  that  the 
Judgment  must  be  affirmed  upon  both  ap- 
peals.   So  ordered. 


OBRMOLUS  V.  SAUSSEB. 

(Supreme  Court  of  Minnesota.    May  8,  1901.) 

ACTION    FOR    A8SA0LT— USB    OF    FORCB-BVI- 

DIINC!I>-EXEaiPLARY  DAUAOBS. 

In  a  civil  action  for  an  assault  and  battery, 

it  is  field: 

1.  To  justify  the  use  of  force  on  the  ground 
of  self-defense,  it  is  not  essential  to  show  that 
In  fact  it  was  necessary  to  use  such  force  in 
order  to  protect  the  defendant  from  imminent 
personal  injury;  for  it  is  sufiBcient  if  It  appears 
that  the  necessity  was  real  or  apparent. 

2.  But  the  mere  belief  of  the  defendant  that 
it  is  necessary  to  use  force  is  not  alone  suffi- 
cient to  make  out  a  case  of  self-defense;  for 
the  facts  as  they  appear  to  him  at  the  time 
must  be  such  as  to  reasonably  justify  the  be- 
Uef. 

3.  Upon  the  defendant's  own  testimony  be 
was  not,  as  a  matter*  of  law,  justified  in  strik- 
ing the  plaintiff;  hence  it  is  immaterial  wheth- 
er or  not  the  trial  court  correctly  instructed 
the  iury  as  to  the  law  of  self-defense. 

4.  The  court  did  not  err  in  its  instructions  as 
to  exemplary  damages. 

(Syllabns  by  the  Court) 

Appeal  from  district  court,  Norman  coun- 
ty; William  Watts,  Judge. 

Action  by  August  Germolus  against  Peter 
Sausser.  Verdict  for  plaintiff.  From  an  or- 
der denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Moen  &  Matson  and  Miller  &  Miller,  for 
appellant.  Calkins  &  Calkins,  tor  respond- 
ent ' 

START,  C.  J.  Action  to  recover  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff by  reason  of  an  assault  and  battery  per- 
petrated npon  him  November  21,  1S09,  by  the 
defendant  The  defense  was  that  the  act 
was  done  in  self-defense.  Verdict  for  the 
plaintiff  for  91.100,  and  the  defendant  ai^- 
pealed  from  an  order  denying  his  motion  for 
a  new  trial.  Ail  of  the  asslgrnments  of  error, 
which  are  well  assigned,  relate  to  exceptions 
to  the  charge  of  the  trial  court  to  the  Jury. 
The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  defendant  made  an 
improvoked  assault  upon  him,  and  struck 
him  over  the  bead  with  the  heavy  end  of  a 
whip  stock,  whereby  the  plaintiff  was  knock- 
ed senseless,  and  sustained  serious  Injuries. 
The  evidence  also  t^ids  to  show  that  tb^e 
had  been  some  words  between  the  parties 
growing  out  .of  the  fact  that  the  plaintiff. 


who  bad  been  idowing  a  Held  Ijbtg  alenK 

the  highway,  had  plowed  within  the  limits 
of  the  highway.  The  plaintiff  had  stopped 
his  team,  and  was  standing  by  the  side  of 
his  plow,  some  10  rods  from  the  highway, 
when  the  defendant  struck  him.  The  de- 
fendant's own  testimony  was  to  this  effect: 
"He  rplalntlfl!]  was  plowing,  and  when  lie 
saw  me  driving  on  the  highway  he  stopped 
his  team,  and  called  to  me  to  come  over, 
and  repeated  the  call  seven  or  eight  times. 
I  stopped  my  team,  and  asked  him  what  he 
wanted.  He  said,  "Come  over  this  way.'  I 
got  off  the  wagon,  took  my  coat  off,  mm  It 
was  too  heavy  (this  was  November  2l8t), 
and  went  over  to  the  plaintiff,  and  asked  him 
what  he  was  calling  to  me  for;  and  he 
swung  his  whip  around,  hitting  me  on  the 
arm,  and  I  Jerked  It  out  of  his  hand,  and  hit 
him  with  It  and  then  he  let  liimself  drop. 
I  had  to  hit  him  to  protect  myself.  I  had 
the  whip  near  the  stodc,  and  I  swung  It  over 
and  gave  it  to  him."  On  his  cross-examina- 
tion .he  further  testified  that:  "I  said  noth- 
ing after  I  left  the  wagon  until  I  got  close 
to  him.  Q.  What  was  the  first  that  yon 
said?  A.  I  asked  him  what  he  wanted.  Q. 
What  did  he  say?  A.  He  said  nothing.  Q. 
What  did  you  say  then?  A.  I  said,  'Yob 
better  stop  that.'  Q.  Stop  what?  A.  OalllnK 
me  all  the  time.  I  did  not  like  being  called 
for  nothing.  Q.  It  made  yon  mad,  and  you 
went  down  th«x?  A.  Of  course,  I  did  not 
like  It  and  went  down  there.  I  did  not  get 
mad  until  he  stmck  his  whip  at  ma.  Ble  did 
not  say  anything,— not  a  word."  He  gave 
further  testimony,  both  nixin  hla  direct  and 
cross  examination,  but  none  that  materially 
modifies  his  version  of  the  encounter  as  stat- 
ed In  the  part  of  his  testimony  we  have  re- 
ferred to.  It  also  appears  that  the  defendant 
is  a  man  55  years  old,  weighing  180  pounds, 
and  that  his  wife  and  son  were  In  the  wagXHi 
at  the  time.  The  son  was  24  years  old, 
weighing  160  pounds,  and  followed  his  father 
when  he  started  to  go  to  the'  plaintiff,  but 
the  defendant  testified  that  he  did  not  know 
this  fact  until  after  he  had  struck  the  plain- 
tiff. The  trial  court  gave  to  the  Jnry,  with 
others,  the  instructions  following; 

"Now,  In  this  case,  you  are  to  consider,  in 
the  first  place,  whether  any  element  of  self- 
defense  enters  Into  it  According  to  the 
testimony  of  the  defeiulant  himself,  even  It 
tliat  were  true,  that  the  plaintiff  struck  at 
him  with  a  whip  stock,  was  It  then  necessary 
for  him,  to  defend  himself,  to  Jeric  it  out  of 
the  plaintifTs  hands,  and  then  strike  the 
plaintiff  with  it?  He  was  only  Justified  in 
doing  that  if  it  was  necessary  for  his  own 
protection,— in  his  own  self-defense." 

"Tbere  is  no  full  defense  made  out  in  this 
case,  unless  the  defendant  baa  established 
by  a  preponderance  of  the  evidence  that  the 
battery  committed  upon  the  plaintiff,  as  ad- 
mitted, was  necessary  for  his  own  self-pro- 
tection, and  to  prevent  the  plaintiff  from  tnr- 
ther  battering  him." 
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"If.  yon  find  that  the  assault  and  battery 
"vvas  willful  and  malicious  on  the  part  of  the 
defendant,  you  may,  In  aseessing  damages, 
not  only  give  actual  damages,  as  I  bare  stat- 
ed before,  but  you  may  give  what  Is  called 
*punitiTe  damages.'  or  'exemplary  damages,' 
for  the  purpose  of  preventing  the  defendant 
ajid  others  from  committing  such  willful  and 
malicious  assaults  In  the  future." 

The  defendant  excepted  to  the  giving  of 
the  Instractions,  and  we  assume,  without  so 
deciding,  that  the  exceptions  were  sufficient. 
It  la  the  contention  of  the  defendant  that 
the  flist  two  Instructions  given  were  errone- 
ous. In  that  they.  In  effect,  made  his  right  of 
self-defense  depend  upon  an  actual  necessity 
for  the  use  of  force  in  order  to  protect  him- 
self. Instead  of  upon  the  then  apparent  ne- 
cessity of  the  situation,  and  withdrew  from 
ttie  Jury  the  consideration  of  the  qnestioB 
-whether  at  the  time  the  defendant  entertain- 
ed an  honest  and  reasonable  belief  that  it 
was  necessary  to  use  the  force  which  he  did 
use  in  order  to  protect  himself.  The  rule  as 
to  s^f-defense  is  the  same  in  civil  and  crim- 
inal actions.  The  rule  is  this:  An  act,  oth- 
erwise criminal,  is  Justifiable  when  it  is  done 
to  protect  the  person  committing  It,  or  an- 
other whom  be  Is  bound  to  protect,  from  Im- 
minent personal  injury,  the  act  appearing 
reasonably  necessary  to  prevent  the  injury, 
nothing  more  being  done  than  Is  reasonably 
necessary.  Gen.  St  1894,  {  6308.  This  does 
not  require  that  the  necessity  for  doing  the 
act  must  be  actual;  for  it  Is  sufficient  if 
there  Is  either  a  real  or  apparent  necessity 
for  so  doing.  But  the  mere  belief  of  a  per- 
son that  it  is  necessary  to  use  force  to  pre- 
vent an  Injury  to  himself  is  not  alone  suffi- 
cient to  make  out  a  case  of  self-defense,  for 
the  facts  as  they  appeared  to  him  at  the  time 
must  be  such  as  to  reasonably  Justify  sncb 
belief. 

It  follows  that  the  Instructions  in  this  case 
were  not  strictly  accurate,  but  the  error  was 
without  prejudice;  for,  upon  the  def^idanf  8 
own  testimony,  we  hold  as  a  matter  of  law 
that  be  was  not  Justified  in  beating  the  idaln- 
tlff.  To  hold  otherwise  would  be  a  reproach 
to  the  administration  of  Justice;  for,  accept- 
ing the  defendant's  own  statement  of  what 
occurred,  there  was  neither  a  real  nor  an 
apparent  necessity  for  knocking  the  plain- 
tiff down  after  he  had  been  disarmed.  Nor 
were  the  facts,  viewed  from  any  standpoint, 
such  as  to  reasonably  Justify  the  defendant 
in  believing  that  there  was  any  such  neces- 
sity. 

The  defendant's  last  claim  is  that  the  conrt 
erred  in  its  Instruction  as  to  exemplary  dam- 
ages. The  charge  was  correct  as  far  as  it 
went  and  the  court  did  not  err  in  giving  it; 
for  the  evidence  on  the  part  of  the  plaintiff, 
if  believed  by  the  Jury,  would  Justify  a  ver- 
dict inclnding  reasonable  exemplary  dam- 
ages. If  the  defendant  desired  a  fuller  state- 
ment of  the  law  as  to  such  damages,  be 
should  have  requested  it    Order  affirmedL 


BIIiBY  V.  MINNEAPOLIS  ST.  BY.  CO, 
(Supreme  Court  of  Minnesota.  May  S,  1901.) 
STREBT  RAILWAY— INJURY  TO  FBDBSTRIAN. 
The  question  of  the  plaintiff's  contributory 
negligence  in  this — a  personal  injury — action 
was,  upon  the  whole  evidence,  a  question  of 
fact. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court  Hennepin  coun- 
ty; J.  F.  McGee,  Judge. 

Action  by  Thomas  H.  Biley  against  the 
Minneapolis  Street-Ballway  Company.  Ver- 
dict for  plaintiff.  From  an  order  denying  a 
motion  for  Judgment  or  for  new  trial,  de- 
fendant appeals.    Affirmed. 

Koon,  Whelan  &  Bennett,  for  appellant. 
George  S.  Grimes  and  J.  A.  Temple^  for  re- 
spondent ^ 

STABT,  C.  J.  This  Is  tne  second  appeal 
in  this  action,  and  for  a  fuller  statement  of 
the  case  and  its  facts  see  83  N.  W.  376.  The 
gist  of  the  plaintiff's  cause  of  action  is  that 
the  defendant  negligently  ran  its  street  car 
over  a  street  crossing  in  a  populous  portion 
of  the  city  of  Minneapolis  at  a  dangerous 
rate  of  speed  without  giving  any  signal  of  Its 
approach,  whereby  the  plaintiff  was  struck 
by  the  car  and  Injured.  At  the  close  of  the 
plaintiffs  evidence  on  the  first  trial  the  court 
directed  a  verdict  for  the  defendant  and  the 
plaintiff  appealed  to  this  court  from  an  order 
denying  his  motion  for  a  new  trlaL  On  that 
appeal  this  court,  upon  a  consideration  of  the 
evidence  and  the  rules  applicable  thereto, 
held  that  the  question  of  negligence  of  the 
parties,  respectively,  was  one  of  fact,  which 
should  have  been  submitted  to  the  Jury,  and 
the  case  was  remanded  for  a.  new  trial.  On 
the  second  trial  of  the  cause  the  defendant  at 
the  close  of  all  of  the  evidence  moved  the 
court  for  a  directed  verdict,  which  was  de- 
nied. The  case  was  submitted  to  the  Jury, 
and  a  verdict  in  favor  of  the  plaintiff  for 
$950  was  returned.  Thereupon  the  defend- 
ant made  a  blended  motion  for  Judgment  or 
for  a  new  trial,  and  from  the  order  denying 
It  the  defendant  appealed  to  this  court 

The  sole  question  on  this  appeal  Is  wheth- 
er, upon  the  evidence,  the  defendant  is,  as  a 
matter  of  law,  entitled  to  Judgment  in  Its 
favor,  or  at  least  a  new  trial.  The  finding 
of  the  Jury  by  their  verdict  to  the  effect  that 
the  defendant  was  guilty  of  negligence  is  sus- 
tained by  the  evidence.  This  is  not  seriously 
controverted  by  defendant's  counsel,  but  it 
la  vigorously  insisted  that  the  evidence,  con- 
sidered as  a  whole,  conclusively  establishes 
the  fact  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  In  failing  to  look  and 
listen  for  an  approaching  car  before  driving 
upon  the  defendant's  railway  track.  The 
law  applicable  to  this  case,  as  stated  on  the 
first  appeal.  Is  that  whether  a  party  Is  guilty 
of  negligence  in  attempting  to  cross  a  street- 
railway  track  without  first  looking  and  list- 
ening for  approaching  cars  is  ordinarily  a 
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question  of  fact  The  look  and  listen  rule 
applicable  to  steam-railroad  track  crossings 
should  be  extended  to  street  railways  witb 
great  caution;  otherwise.  It  will  lead  to  a 
lessening  of  care  on  the  part  of  those  operat- 
ing street  cars,  to  the  imperiling  of  the  limbs 
and  Urea  of  those  who  hare  an  equal  right 
with  themselves  to  use  the  public  streets. 
We  have  considered  the  evidence  in  this  case, 
and  its  analysis  by  defendant's  counsel,  and 
have  reached  thh  conclusion  that  this  case  Is 
within  the  general  rule  we  have  stated.  It 
will  serve  no  practical  purpose  to  discuss 
the  evidence.  We  therefore  hold  that  the 
question  of  the  plaintiff's  contributory  negli- 
gence was  one  of  fact,  and  that  the  finding 
of  the  Jury  thereon  cannot  be  disturbed.  Or- 
der afllrmed. 


NATIONAL  LIFE  INS.  CO.  T.  FITZGER- 
ALD et  al. 

(Supreme  Court  of  Nebraska.    April  17,  1901.) 

UORTOAOB  FORECLOSURE— DBATH  OF  HORT- 

OAOOR— RELEASE  OF  HORTGAOE— 

APPEAL— REVIEW. 

1.  An  action  to  foreclose  a  mortgage  is  not  a 
■nit  to  recover  money  only,  and  consequently 
is  not  within  the  prohibition  of  section  227,  c. 
23,  Comp.  St.  1899. 

2.  A  mortgagee  may,  after  the  death  of  the 
mortgagor,  institute  a  suit  to  foreclose  his  mort- 
gage, and  the  mere  filing  in  the  county  court  of 
the  mortgage  debt  as  a  claim  against  the  de- 
cedent's estate  while  the  foreclosure  suit  is 
pending  will  not  operate  as  a  release  or  dis- 
charge of  the  mortgage. 

S.  Whether,  under  section  848  of  the  Code 
of  Civil  Procedure,  a  mortgagee  is  entitled  to 
have  his  debt  against  the  general  estate  of  a 
deceased  mortgagor  allowed  in  the  county  court 
while  his  forecIoHiire  action  is  pending,  quiere. 

4.  A  judgment  fixing  the  personal  liability  of 
defendants  in  a  foreclosure  suit  can  only  he 
reviewed  after  a  deficiency  judgment  has  been 
rendered. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Holmes,  Judge. 

Action  by  the  National  Life  Insurance 
(Company  against  Mary  Fitzgerald  and  oth- 
ers. Judgment  for  plaintiff.  Defendants  ap- 
peal.   Afiirmed. 

James  Manahan,  for  appellants.  S.  L. 
Geisthardt,  for  appellee. 

SULLIVAN,  J.  This  cause  comes  here  by 
appeal  from  a  decree  foreclosing  a  real-es- 
tate mortgage  given  by  John  and  Mary  Fitz- 
gerald to  secure  the  sum  of  $12,000  due  from 
them  to  the  Clark  &  Leonard  Investment 
Company.  John  Fitzgerald  is  now  dead,  and 
bis  widow,  Mary  Fitzgerald,  is  the  adminis- 
tratrix of  his  estate.  The  appellee,  the  Na- 
tional Life  Insurance  Company,  having  suc- 
ceeded to  the  rights  of  the  investment  com- 
pany, commenced  this  suit  to  foreclose  its 
mortgage  after  the  death  of  Mr.  Fitzgerald, 
and  while  his  estate  was  being  administered 
in  the  county  court.  Afterwards,  but  be- 
fore the  decree  of  foreclosure  was  rendered. 


the  evidence  ot  the  debt  secured  by  the  mort- 
gage was  filed  in  the  county  court  as  a  claim 
against   the    Fitzgerald    estate.    Upon   tbis 
claim  the  court  has  not  yet  acted.    It  bas 
neither  been  allowed  nor  disallowed.    Nev- 
ertheless it  is,  on  behalf  of  ai^>ellants,  con- 
tended that  what  has  been  done  amounts  In 
law  to  a  waiver  and  abandonment  of  tlie 
mortgage.    The  argument  in  support  of  tbia 
position  Is  that  the  filing  of  the  claim  was 
the  assertion  of  a  general  lien,  wliicta  Is  in- 
consistent with  the  elistence  of  the  special 
lien  on  a  part  of  the  decedent's  estate.    Ev- 
ery mortgagee  secures  by  his  contract  a  spe- 
cial lien  on  some  part  of  his  debtor's  prop- 
erty, and.   speaking  generally,   a  right   to 
appropriate  the  whole  of  such  pn^erty.  If 
necessary,  to  satisfy  his  claim.    These  rights 
continue  during  the  debtor's  life,  and  they 
are  not  lost  by  his  death.    When  the  debtor 
dies,  the  creditor's  remedy  for  the  enforce- 
ment of  unsecured  claims  is  altered,  but  bid 
contract  rights  remain  the  same  as  before. 
He  may  sttli  enforce  his  specific  lien  without 
forfeiting  his  right  to  share  with  other  cred- 
itors in  the  general  assets  in  the  hands  of 
the  executor  or  administrator.    It  may  be 
that  the  plaintiff  could  not,  in  view  of  the 
provisions  of  section  848  of  the  Code  of  Civil 
Procedure,  enforce  his  claim  in  the  county- 
court  during  the  pendency  of  the  foreclosure 
suit;  but  that  question  is  not  now  before  us, 
and  we  express  no  opinion  hi  regard  to  it. 
By  section  272,  c.  23,  Comp.  St  1899,  it  is 
provided  that  "in  all  cases  a  creditor  having 
a  lien  upon  the  real  or  personal  estate  of  the 
deceased  by  judgment,  execution  or  attach- 
ment previous  to  his  death,  may  proceed  to 
enforce  said  lien  the  same  as  if  such  death 
had  not  occurred."    Section  287  of  the  same 
act  declares  that  any  creditor  whose  claim 
is  secured  by  mortgage  or  other  lien  may 
rely  on  his  security,  and  shall  not  be  atTect- 
ed  by  any  order  of  the  county  court  settling 
an  accotmt  of  an  executor  or  administrator. 
It  is  further  provided  by  section  227,  c.  23, 
aforesaid,  that:    "No  action  shall  be  commen- 
ced against  the  executor  or  administrator  ex- 
cept actions  to  recover  the  possession  of  real 
or  personal  property,  and  actions  for  relief 
other  than  for  the  recovei-y  of  money  only, 
and  such  actions  as  are  permitted  in  this 
chapter;  nor  shall  any  attachment  or  execu- 
tion be  issued  against  the  estate  of  the  de- 
ceased until  the  expiration  of  the  time  limit- 
ed by  the  court  for  the  payment  of  the  debts, 
except  in  the  actions  mentioned  in  this  sec- 
tion, and  In  the  cases  provided  for  in  sec- 
tion two  hundred  and  seventy-two  of  tliis 
chapter."    An  action  to  foreclose  a  mortgage 
is  not  a  suit  for  the  recovery  of  money  only 
(Jones  V.  Null,  9  Neb.  67,  1  N.  W.  867),  and 
consequently  it  is  not  within  the  prohibition 
of  this  section  (Null  v.  Jones,  5  Neb.  500;  Id., 
9  Neb.  00).    Considering  together  the  various 
provisions  of  chapter  23,  supra,  it  Is  quite  ap- 
parent that  the  right  of  a  mortgagee  to  fore- 
close his  mortgage  is  not  affected  in  any 
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way  by  the  death  of  the  mortgagor;  and  it 
is  equally  clear  that  the  legislature  did  not 
Intend  that  the  filing  in  the  county  court  of 
a  claim  secured  by  a  mortgage  or  other  lien 
on  the  debtor's  property  should  work  a  for- 
feiture of  the  security.  The  following  au- 
thorities bear  upon  the  question,  and  tend  di- 
rectly or  Infermtlally  to  sustain  the  condu- 
Bion  we  liaye  reached:  Meehan  y.  Bank,  44 
Neb.  213.  62  N.  W.  490;  State  t.  Nebraska 
Sav.  Bank.  40  Neb.  342,  58  N.  W.  976;  An- 
drews T.  Morse,  51  Kan.  80;  Kohli  t.  Hall, 
141  Ind.  411,  40  N.  E.  1000;  Simms  y.  Rich- 
ardson, 32  Ark.  297;  Jones,  Mortg.  i  1218;  5 
Am.  St  Eng.  Eac.  Law  (Ist  Ed.)  213;  8  Am. 
&  Eng.  Euc.  Law  (2d  Ed.)  1009.  The  au- 
thorities cited  by  counsel  for  appellants  (Lib- 
by  V.  Cushman,  29  Me.  420;  Whitney  v.  Far- 
rar,  61  Me.  418;  Eyans  y.  Warren,  122  Mass. 
303;  Buck  v.  IngersoU,  11  Mete.  [Mass.]  226) 
to  the  effect  that  a  mortgagee  may  walye  bis 
lien,  and  will,  under  some  circumstances,  be 
held  to  have  waiyed  it,  by  his  conduct,  are 
not,  we  think,  applicable  to  the  facts  of  this 
case.  The  plaintiff  did  not  actually  intend 
to  abandon  bis  lien,  and  be  has  done  no  act 
which  is  inconsistent  with  the  existence  of 
the  right  to  enforce  It.  His  position  is  as 
logical  now  as  it  would  haye  been  bad  he 
brought  a  foreclosure  suit  against  Fitzgerald 
In  his  lifetime,  and  afterwards  sued  him  to 
recover  a  personal  Judgment  on  the  mort- 
gage debt 

Complaint  is  made  of  a  provision  In  the  de- 
cree fixing  the  liability  of  the  administratrix 
for  a  possible  deficiency.  This,  it  would 
seem,  is  a  matter  belonging  exclusively  to 
the  county  court.  But  this  part  of  the  decree 
is  not  a  final  adjudication,  and  is  not  ap- 
pealable. It  can  only  be  reviewed  after  a 
deficiency  Judgment  has  been  rendered.  Mil- 
lard y.  Parsell,  57  Neb.  178.  77  N.  W.  300; 
Parmele  v.  Schroeder,  59  Neb.  553,  81  N.  W. 
506,  on  rehearing,  61  Neb.  — ,  85  N.  W.  662; 
Morris  v.  Linton,  01  Neb.  — ,  86  N.  W.  666. 
The  decree,  to  the  extent  that  it  is  final,  is 
aiBrmed. 


TECUMSEH  NAT.  BANK  v.  McGEE. 
(Supreme  Court  of  Nebraska.    April  17,  1901.) 

ACTION  BT  HBIR  AT  LAW— DEBT  DUB  ESTATB 
—APPKAL— PRESUMPTIONS— COMPROMISE  BT 
ADMINISTRATOR— QUESTIONS  FOR  CX>URT— 
RBS  JUDICATA  —  TRANSACTIONS  WITH  DB- 
CBDBNT— INTEREST  OF  WITNESS— TESTIMO- 
NY AT  FORMER  TRIAL— BURDEN  OF  PROOF- 
INSTRUCTIONS. 

1.  While  the  general  rule  is  that  an  adminis- 
trator or  personal  representative  of  a  decedent's 
estate  must  prosecute  actions  for  recovery  of 
debts  due  the  estate,  there  are  exceptions  to 
the  rule;  and,  in  the  present  case,  held,  that 
the  order  of  the  trial  court  substituting  an  heir 
at  law,  and  permitting  her  to  proHecute  the  ac- 
tion for  her  interest  in  the  claim  in  controversy 
in  her  own  name, — the  other  heirs  having  set- 
tUtl  and  compromised  theirs, — was  not  orro- 
nevtis. 


to  recover  a  debt  alleged  to  be  due  an  estate, 
the  trial  court,  on  application  of  an  heir  at 
law,  sets  aside  an  order  of  dismissal  made  at 
the  same  term,  on  a  stipulation  entered  into  by 
the  administrator  and  the  defendant,  and  per- 
mits the  heir  at  law  to  be  substituted  plain- 
tiff, and  prosecutes  the  action  in  her  own  name 
and  right  for  her  Interest  in  the  subject-matter 
of  the  litigation,  and  the  evidence  upon  such 
hearing  has  not  been  preserved  in  a  bill  of  ex- 
ceptions, the  presumption  is  that  there  was  suf- 
ficient evidence  to  support  the  finding  and  order 
made  by  the  trial  court  on  such  hearing. 

3.  Where  a  settlement  of  a  matter  in  litiga- 
tion is  entered  into  by  the  administrator,  which 
is  prejudicial  to  the  substantial  rights  of  an 
heir  at  law,  and  not  auch  as  properly  protects 
her  interests,  or  was  entered  into  coUuaively 
and  in  fraud  of  her  rights  and  without  her 
consent,  held,  the  court  may  properly,  under  the 
circumstances,  permit  the  heir  at  law  to  be 
substituted  to  prosecute  the  action  in  her  own 
name. 

4.  Such  substitutloB  would  not  be  equivalent 
to  the  beginning  of  a  new  action,  and  the  stat- 
ute of  limitations  cannot  be  interposed  by  rea- 
son thereof. 

5.  Action  of  the  trial  court  in  disposing  of 
the  first,  second,  and  third  defenses  pleaded  in 
the  answer,  as  matters  of  law  to  be  decided  by 
the  court,  and  withdrawing  the  same  from  the 
consideration  of  the  jury,  held  proper. 

6.  Where  the  questions  raised  by  the  defense 
pleaded  havb  been  disposed  of  by  the  rulings 
of  the  trial  court  made  during  the  pendency  of 
the  action,  they  have  become  res  adjudicata, 
and  are  not  proper  questions  to  be  tried  by  the 
jury  as  issues  of  fact. 

7.  Where  a  person  was  a  stockholder  and  an 
offlcpr  in  a  bank  at  the  time  of  an  alleged  de- 
posit out  of  which  litigation  grew,  but  before 
the  litigation,  and  long  prior  to  the  death  of 
the  plamtiil,  who  began  the  litigation,  trans- 
ferred ail  his  interest  in  the  bank  and  severed 
his  connection  therewith,  he  would  not,  on  a 
subsequent  trial  of  the  case,  after  the  death  of 
the  plaintiff,  by  reason  of  his  prior  connection 
with  the  bank,  be  incompetent  to  testify  as  to 
transactions  had  with  the  deceased  plaintiff  at 
the  time  of  and  relating  to  the  alleged  deposit, 
and  would  not  have  a  direct  legal  interest  in 
the  result  of  the  suit,  within  the  meaning  of 
section  329  of  the  Code  of  Civil  Procedure. 

8.  If  a  judgment  pronounced  in  a  pending  ac- 
tion will  be  legal  evidence  for  or  against  the 
witness  in  another  action,  then  such  witness 
has  a  direct  legal  interest  in  the  result  of  the 
suit,  which  renders  his  testimony  incompetent 
under  the  provisions  of  said  section. 

9.  Testimony  of  witness  as  to  transactions 
inquired  about  held  incompetent,  as  against  the 
representatives  of  the  deceased,  by  reason  of 
his  connection  with  the  firm  or  bank  of  Rus- 
sell &  Holmes,  of  which  he  was  a  member. 

10.  Where  testimony  of  a  deceased  person  tak- 
en on  a  former  trial  is  read  in  evidence  at  a 
subsequent  trial,  but  not  relating  to  a  particular 
transaction  involved  in  controversy,  the  testi- 
mony of  a  witness  regarding  such  particular 
transaction  is  not  thereby  rendered  admissible. 

11.  Where,  under  the  pleadings,  the  burden 
was  on  the  defendant,  it  is  not  error  to  charge 
the  jury  that  "unless  you  find  further  that  the 
defendant  has  proved  by  a  fair  preponderance 
of  the  evidence  that  defendant  has  paid  to 
George  W.  Harmon,  or  the  bank  of  Russell  A 
Holmes  on  the  authority  of  George  W.  Har- 
mon, the  sum  of  $5,000  and  interest,  if  you 
find  that  interest  was  to  be  paid  by  defendant 
bank,  you  must  find  for  the  plaintiff." 

12.  Instructions  examined,  and  found  to  be 
pertinent  to  the  issues  as  presented  by  the 
pleadings,  and  the  giving  of  the  same  without 
error. 

13.  Evidence  examined,  and  found  to  support 
the  verdict  and  the  judgment  rendered  thereon. 
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BtTor  to  dlttrlct  coort,  Johnaon  covnty; 
Stabbs,  Judge. 

Action  by  Mary  A.  S.  McGee  against  the 
X^cunHeb  National  Bank.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

S.  P.  Daridson  and  A.  M.  Hall,  for  plaintiff 
In  errw.  J.  EL  Broady  and  B.  F.  Pettis,  for 
defendant  in  error. 

HOLCOMB,  J.  The  plaintiff's  right  of  ac- 
tion Is  based  on  an  alleged  deposit  of  $5,000 
made  by  one  George  W.  Harmon  In  the  de- 
fendant bank,  plaintiff' in  error  In  this  court 
On  a  former  appeal  the  case  was  reversed 
because,  under  the  answer,  which  by  stipula- 
tion was  permitted  to  be  filed  after  the  trial, 
the  plea  of  payment  was  tendered,  and  the 
Instructions  failed  to  properly  present  to  the 
Jury  that  issue.  Bank  t.  Harmon,  48  Neb. 
222,  66  N.  W.  1128.  Says  Commissioner  Ir- 
vine in  that  opinlMi:  "As  the  issues  stood 
at  this  time,  the  petition  was  on  a  deposit. 
The  answer  was  a  general  denial,  and  under 
this  answer  the  defendant  could  not  prove 
discbai'ge  by  payment  or  otherwise;  bat,  un- 
der the  answer  as  finally  filed,  while  It  was, 
perhaps,  not  very  artificially  drawn,  the  Is- 
sue of  payment  was  presented,  and  the  ques- 
tion was  not  merely  whether  a  deposit  had 
been  made  on  March  6th,  but  It  was  whether 
the  bank  had  discharged  the  liability  thereby 
incurred  by  collecting  the  check  and  paying 
the  proceeds  to  Bussell  &  Holmes  In  pursu- 
ance of  plalntlfTs  direction."  The  Issues  re- 
specting the  alleged  deposit  and  the  dis- 
charge of  the  obligation  thereby  created  re- 
main substantially  the  same  as  In  the  first 
trial.  After  the  case  was  reversed  and  re- 
manded for  further  proceedings,  the  then 
plaintiff,  George  W.  Harmon,  died,  and  the 
action  was  revived  and  prosecuted  in  the 
name  of  the  administrator  of  the  estate  of 
the  decedent.  A  second  trial  was  had,  re- 
sulting In  a  disagreement  of  the  Jury. 
Thereafter  the  administrator  entered  Into  a 
compromise  and  settlement  of  the  case  bj 
defmdant  paying  $800,  or  $200  for  each  of 
the  four  heirs,  of  the  estate.  A  stipulation 
embodying  the  terms  of  the  settlement  was 
entered  into  and  filed  In  the  case,  upon  which 
judgment  was  rendered.  The  stipulation 
seems  to  have  had  the  consent  and  support 
of  three  of  the  hdrs,  one  of  whom  was  also 
a  stockholder  in  the  defendant  bank.  The 
fourth  heir,  who  was  afterwards  substituted 
plaintiff  in  the  actloii,  and  who  Is  now  the 
defendant  In  error,  at  the  same  term  of 
court  at  which  the  stipulation  of  settlement 
was  filed,  and  judgment  rendered  thereon, 
presented  a  motion  and  objections  to  the 
settlement,  claiming  that  it  was  without  her 
knowledge  or  consent,  and  unauthorized,  and 
violative  of  her  rights  as  one  of  the  children 
of  the  deceased,  an  heir  to  the  estate,  and 
that  the  court  was  without  Jurisdiction  to 
enter  the  order  made  without  her  consent, 
and   Drayed   that   the   settlement   and   the 


Judgment  thereon  be  vacated  and  set  aside, 

and  that  she  be  permitted  to  be  substituted 
as  plaintiff  and  prosecute  the  action  in  ber 
own  name,  in  the  event  the  adntinlstrator 
refused  or  neglected  so  to  do.  After  a  bear- 
ing on  the  motion,  the  evidence  taken  at  tbe 
time  not  being  preserved  In  a  bill  of  excep- 
tions, the  court  sustained  the  motion  as  to 
the  one-fourth  interest  in  the  cause  of  action 
set  forth  in  the  petition  of  the  party  ol>- 
Jectlng,  upon  condition  that  she  pay  or  re- 
turn to  the  defendant  the  $200  paid  to  tlie 
administrator  as  her  proportion  of  the  money 
paid  under  the  terms  of  the  settlement.  This 
she  did,  and  thereupon  was  permitted  to, 
and  did,  prosecate  the  action  to  final  Judg- 
ment In  her  favor  for  one-fourth  of  the 
amount  found  due  on  the  cause  of  action 
stated  In  the  petition.  From  this  Judgment 
the  defendant  prosecutes  error  to  obtain  a 
review  of  the  proceedings  had  In  the  trial 
court 

It  l8  contended  that  the  order  substltudnK 
and  permitting  the  defendant  in  error  to 
IHK>Becute  the  action  In  her  own  name,  as 
was  done,  was  erroneous,  and  that  she  Is 
without  legal  capacity  to  sue;  that  the  ad- 
ministrator alone  can  prosecute  the  action. 
Involving,  as  it  does,  a  claim  due  the  estate, 
of  which  he  is  the  duly-constituted  and  legal 
representative;  and  we  are  cited  to  the  case 
of  Oox  V.  Yeazel,  48  Neb,  343,  68  N.  W.  483. 
in  support  of  the  contention.  In  the  first  and 
second  paragraphs  of  the  syllabus  in  that 
case  it  is  held:  "Generally,  an  action  to 
recover  a  debt  payable  to  a  deceased  intes- 
tate must  be  brought  by  the  administrator 
of  the  estate."  "Such  an  action  cannot  be 
maintained  by  the  heirs  at  law,  unless  there 
be  no  demands  against  their  decedent  an- 
cestor, and  there  has  been  no  administrator, 
or  the  administration  has  been  closed."  Says 
Norval,  J.,  In  the  opinion  (page  349,  49  Neb., 
and  page  48K,  68  N.  W.):  "Counsel  for  plain- 
ttfls  below  concede  that  tlie  heirs  cannot  sue 
for  assets  belonging  to  an  estate  of  an  In- 
testate, but  that  such  action  must  be  brought 
by  the  administrator.  They  Insist  however, 
that  this  rule  has  a  generally  recognized  ex- 
ception,—that  when  it  Is  shown  that  the  es- 
tate owes  no  debts,  and  that  no  letters  of  ad- 
ministration have  been  granted,  the  title  to 
the  personal  property  and  choses  In  action 
passes  to  the  heirs,  and  they  may  sue  to  re- 
cover the  same,  and  distribute  the  assets 
among  themselves  without  the  expense  of 
administration.  That  such  doctrine  exists, 
and  is  abundantly  sustained  by  the  authori- 
ties, cannot  be  doubted.  Where  there  are 
no  llabUitles  or  debts  against  the  estate  of 
an  Intestate,  there  Is  no  necessity  for  increas- 
ing the  expense  of  administration,  and  in 
such  case  the  heirs  may  maintain  an  action 
to  recover  a  debt  owing  the  estate.  •  •  • 
His  estate  bad  not  been  fully  settled,  nor  is 
it  alleged  that  even  the  costs  of  administra- 
tion have  been  paid;  hence  the  administra- 
tor, and  not  the  heirs,  had  ths  rlxht  to  re- 
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oorer  the  detrta  dne  bis  Intestate."  The  pnr- 
XMse  of  the  rule,  unqueetionably,  la  to  pre- 
vent dUTeient  suits  on  the  same  cause  of  ac- 
tion; and  It  is  also  necessary,  because  the 
ovditors  of  an  estate  have  an  interest  there- 
in, whidi  can  be  protected  only  by  the  per- 
sonal representative,  to  whom  they  may  look 
Xor  the  conservatloil  of  the  estate  and  Its 
aneta  until  the  debts  against  the  same  are 
■atlafled  and  the  costs  of  administration 
paid,  after  which  no  other  Interests  are  in- 
▼olved,  save  those  of  the  heirs,  who  may 
then  be  allowed  to  prosecute  In  their  own 
names  an  action  for  the  recov»y  of  a  debt 
dne  the  estate.  There  is  a  marked  distinc- 
tion between  the  case  at  bar  and  the  one 
cited.  The  conditions  are  entirely  dissimilar. 
By  the  stipulation  of  settlement,  the  defend- 
ant agreed  to  pay,,  and  paid,  |200  to  each  of 
the  four  heira  of  the  deceased,  except  the 
defendant  In  error;  and  for  her  $200  was 
paid  to  the  administrator  for  her  use,  as  the 
only  remaining  heir  at  law  of  said  deceased. 
This  payment  she  refused  to  authorize,  ac- 
cept, <Mr  consemt  to.  No  creditors  of  the  es- 
tate were  concerned  In  the  settlement.  It 
was  not  made  with  the  administrator  for 
the  purpose  of  swelling  the  assets  of  the  es- 
tate to  pay  debts.  These  had  evidently  been 
Iffovlded  for.  The  rights  of  the  heirs  at  law 
were  recognized,  and,  as  to  three  of  them, 
the  money,  according  to  the  terms  of  the 
settlement,  was  paid  direct,  and  their  con- 
sent obtained  and  authority  recognized.  The 
money  for  the  fourth  heir  only  was  paid  to 
the  adminlBtrator,  and  for  her  use  and  bene- 
fit. The  defendant  bank  was  a  party  to  all 
these  proceedings,  and,  having  recognised 
the  rights  and  authority  of  the  heirs  at  law 
in  the  premises,  ought  now  to  be  estopi>ed 
from  denjrlng  the  substituted  plaintiff's  right 
to  repudiate  the  settlement  as  to  her,  and 
prosecute  on  her  own  behalf  for  her  Interest 
in  the  debt  sued  for.  The  other  heirs  at  law, 
having  accepted  the  benefits  of  the  settle- 
ment so  far  as  it  affected  them,  are  not 
now  In  a  position  to  claim  anything  from 
the  defendant  by  reason  of  Its  obligation  on 
the  alleged  deposit.  The  case  Is  thus  taken 
out  of  the  general  rule  respecting  the  right 
of  the  personal  representative  to  prosecute 
an  action,  and  represent  the  interests  of 
creditors  and  heirs  In  a  decedent's  estate. 
The  right  of  recovery  In  the  case  at  bar  is 
restricted  to  the  Interest  of  one  only  of  the 
heirs  at  law.  The  defendant  has  received 
from  her  the  $200  paid  for  her  use  to  the 
Administrator,  and  is  thus  estopped  from 
-claiming  a  settlement  of  the  controversy  as 
to  such  Interest  The  evidence  submitted 
on  the  motion  to  vacate  the  order  of  dis- 
missal entered  on  the  stipulation  of  settle- 
ment, we  are  to  nsaume,  is  sufficient,  and 
the  order  cannot  now  be  subject  to  review. 
We  may  presume.  In  the  absence  of  this 
evidence,  that  It  was  shown  that  the  estate 
was  settled  up,  or  so  far  that  all  necessary 
-MTangements  had  been  made  for  the  satis- 


faction of  all  claims  against  the  estate  and 
the  costs  of  administration,  leaving  the  sub- 
ject of  the  present  -controversy  purely  one 
affecting  the  rights  and  interests  only  at  the 
heirs  at  law.  But,  even  if  this  is  not  the 
case,  the  proceedings  must  be  regarded  as 
an  exception  to  the  general  rule.  By  the 
terms  of  the  compromise,  the  heirs  or  the 
estate  were  receiving  but  little, — an  insignif- 
icant sum  compared  with  the  amount  claim- 
ed In  the  petition.  There  was  no  substantial 
increase  in  the  general  assets  of  the  estate, 
a'he  sums  paid  went  to  the  heirs  at  law. 
One  heir  disavowed  the  settlement,  and  cer- 
tainly had  the  right  to  be  heard  in  her  own 
behalf,  if  not  for  the  estate  and  all  interests 
represented  therein.  The  court  found  In  her 
favor.  This  was  equivalent  to  finding  that 
the  settlement  was  unwise  and  Improvident 
and  prejudicial  to  her  substantial  rights,  or 
collusive  and  In  fraud  of  her  rights,  and 
that  the  act  of  the  representative  of  the  es- 
tate was  not  such  as  to  properly  protect  her 
Interests.  Thereupon  she  was  given  the 
right  to  prosecute  in  her  own  behalf.  This, 
we  think,  was  proper  to  be  done,  undfflr  the 
circumstances  of  the  case,  and  no  error  was 
committed  in  so  doing.  15  Enc.  PI.  &  Prac. 
638;  United  States  Trust  Co.  v.  New  York, 
"W.  8.  &  B.  Ry.  Ck).,  67  Bfow.  Prac.  380; 
Quackenbusb  v.  Leonard,  10  Paige,  131;  Hol- 
ly V.  Glover,  8  Paige,  9;  Dugger  v.  Tayloe, 
60  Ala.  BOir^n;  Story,  Eq.  PL  514;  1  Dan- 
leU,  Ch.  PI.  &  Prac.  324. 

It  Is  asserted  by  plaintiffs  in  error  that  the 
cause  of  action  as  to  the  substituted  plain- 
tiff in  the  court  below  is  barred  by  the  stat- 
ute of  limitations.  This  Is  upon  the  theory 
that  the  act  of  substitution  was  equivalent 
to  the  commencement  of  a  new  action.  We 
are  unable  to  agree  with  counsel  In  this  view 
of  the  case,  and  must  bold  that  the  action 
was  but  the  continuation  of  the  prior  pro- 
ceedhigs,  and  that  during  its  pendency  the 
statute  did  not  run.  There  is  no  change  of 
the  cause  of  action  pleaded  in  the  original 
petition,  or  abandonment  thereof;  nor  Is  tbore 
a  change  of  parties,  except  that  the.  real 
party  In  interest  was  substituted  for  the  ad- 
ministrator. The  supplemental  petition  pre- 
sents no  amendment  to  the  cause  of  action 
originally  pleaded,  but  only  matters  occurring 
after  the  commencement  of  the  action,  and 
more  particularly  with  reference  to  the  ac- 
tion taken  regarding  the  settlement,  and 
which  led  to  the  substitution  of  the  plaintiff 
in  place  of  the  administrator,  and  granting 
her  leave  to  prosecute  from  that  stage  of  the 
proceeding  forward.  The  issues  as  originally 
presented  have  continued  until  the  present  to 
be  identical,  save  as  a  settlement  with  the 
three  heirs  mentioned  has  reduced  the  de- 
mand against  the  defendant  in  that  propor- 
tion. The  case  Is  analogous  to  one  of  revivor 
or  substitution  of  parties  by  reason  of  change 
In  Interest  during  the  pendency  of  the  ac- 
tion, and  the  same  rule  as  to  the  running  of 
the  statute  would  apply  In  each  Instance. 
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Tbe  cases  cited  (Baerstetta  t.  Bank,  57  Neb. 
504,  77  N.  W.  1094;  Wlgton  v.  Smith,  57  Neb. 
29&,  77  N.  W.  772)  are  not  In  point.  In  each 
of  the  cases  mentioned,  the  subsequent  pro- 
ceedings were  held  to  have  worked  an  aban- 
d(mment  and  discontinuance  ot  the  cause  of 
action  originally  begun,  and  the  beginning  of 
snbstantlallr  a  new  action,  against  which  the 
statute  had  run.  These  and  similar  cases 
cited  are  not  authority  In  the  present  case. 

In  tbe  answer  to  original  and  supplemental 
petition,  the  defendant,  as  a  first,  second,  and 
third  defense,  pleaded,  in  substance,  that  the 
action  was  barred  by  the  statute  of  limita- 
tions; that  the  plaintiff  had  no  right  or  legal 
capacity  to  sue  and  prosecute  tbe  action;  and 
•that  the  settlement  heretofore  referred  to 
was  a  bar  to  a  right  of  recovery  by  the  sub- 
stituted plaintifr.  In  tbe  instructions  the 
court  told  the  Jury  that  regarding  these  first 
three  defenses  they  had  nothing  to  do,  but 
should  determine  only  the  issues  as  raised 
by  the  fourth  defense.  This  was  the  original 
defense  interposed,  and  substantially  as 
pleaded  in  the  answer  filed  after  the  first 
trial,  and  which  was  construed  as  a  plea  of 
payment  in  the  opinion  rendered  in  this  court, 
heretofore  referred  to.  Objection  is  made  to 
this  Instruction  because  It  took  away  from 
the  Jury  tbe  right  to  find,  as  a  question  of 
fact,  any  of  tbe  matters  presented  in  the  first 
three  defenses.  These  questions,  except  that 
of  the  statute  of  limitations,  were  disposed 
of  by  tbe  rulings  of  tbe  court  made  during 
tbe  pendency  of  the  trial,  and  were  not  there- 
after the  subject  of  litigation,  upon  which  an 
Issue  of  fact  might  be  raised  and  tried  to 
the  Jury.  They  had  become  matters  res  ad- 
Judicata  upon  ttie  ruling  of  the  trial  court  on 
the  motion  and  objections  Interposed  by  the 
plaintiff  to  the  settlement  had,  and  subse- 
quent dismissal  of  the  case  by  reason  there- 
of. The  question  of  tbe  runiiing  of  the  stat- 
ute of  limitations,  as  raised  by  the  answer, 
la  a  question  of  law  only,  and  was  properly 
ruled  on  by  the  trial  court,  as  we  have  here- 
tofore expressed  ourselves.  Tbe  only  ques- 
tion proper  to  be  submitted  to  the  Jtiry  un- 
der the  issues  was  the  one  of  payment  or  dis- 
charge of  tbe  obligation  by  the  defendant  for 
the  deposit  which  it  Is  admitted  came  Into  Its 
possession,  and  which  it  seeks  to  avoid  by 
the  plea  that  it  was  paid  to  the  firm  or  bank 
of  Russell  &  Holmes  upon  the  authority  and 
at  the  instance  and  request  of  the  deceased. 

To  avoid  Its  liability  by  reason  of  the  de- 
posit made  by  the  plaintiff,  tbe  defendant 
bank  sought  to  prove  that  the  funds  so  de- 
posited were  paid  to  the  firm  or  bank  of  Rus- 
sell &  Holmes  by  the  authority  of  the  de- 
ceased, under  an  agreement  made  by  him 
with  Holmes  at  the  time  of  leaving  with  the 
bank  the  check  drawn  by  deceased  In  its  fa- 
vor and  against  the  Carson  National  Bank  of 
Auburn,  the  proceeds  of  which  check  were 
received  by  and  deposited  in  defendant  bank. 
The  testimony  of  Holmes,  taken  in  the  form 
of   depositions,    was   offered    in    support   of 


plaintiff's  theory  In  this  regard.  Complaint 
is  made  because  of  the  exclusion  of  that  por- 
tion of  the  testimony  which  related  to  tlie 
original  transaction  claimed  by  defendant  to 
have  been  had  by  and  between  tbe  deceased 
and  the  witness  Holmes  when  the  deposit 
was  made.  The  evidence  was  excluded  on 
the  ground  that  HolmA  had  a  direct  legal  in- 
terest In  the  result  of  the  action,  and  was 
therefore  disqualified  from  testifying  regard- 
ing such  transaction  under  the  provisions  of 
section  329  of  tbe  Oode  of  Civil  Procedure. 
It  Is  argued  that  the  ruling  of  the  trial  court 
in  excluding  the  evidence  was  correct,  for 
two  reasons:  First,  because  Holmes  was. 
for  quite  a  while  after  the  transaction  refer- 
red to,  a  stockholder  In  the  defendant  bank, 
and  therefore  Incompetent  to  testify;  and. 
second,  that,  as  a  member  of  the  firm  or  bank 
of  Russell  &  Holmes,  he  had  such  an  interest 
In  the  result  of  the  controversy  as  would 
also  render  his  testimony  Incompetent. 

It  is  disclosed  by  the  record  that,  at  the 
time  of  the  transactions  in  relation  to  the 
deposit  and  the  payment  of  the  proceeds  to 
the  firm  or  bank  of  Russell  &  Holmes, 
Holmes  was  an  officer  and  stockholder  in  the 
defendant  bank.  This  was  aboat  March  6. 
1891.  In  October,  1892,  and  prior  to  any  liti- 
gation regarding  the  deposit,  and  long  prior 
to  the  death  of  Harmon,  the  original  plain- 
tiff, Holmes  severed  his  connection  with  the 
defendant  bank,  and  transferred  all  his  in- 
terests therein,  since  which  time  he  appears 
to  have  been  in  no  wise  connected  with  or 
interested  in  its  affairai  An  action  was  tie- 
gun  by  the  plaintiff  In  his  lifetime  on  the  al- 
leged deposit,  November  20,  1892;  and  after 
trial  and  judgment  in  the  case,  which  upon 
error  was  reversed  and  the  Case  remanded, 
the  plaintiff  in  the  action,  in  September,  1896. 
died.  It  is  under  these  facts  that  we  are 
called  upon  to  decide  whether,  upon  a  second 
trial  by  the  representatives  of  the  deceased 
plaintiff,  tbe  testimony  of  the  witness  Holmes 
is  rendered  Incompetent  by  reason  of  the  pro- 
visions of  the  section  referred  to.  Had  the 
transfer  of  Interest  been  made  subsequent  to 
tbe  death  of  tbe  original  plaintiff,  we  think 
tbe  effect  of  the  opwation  of  the  statute 
would  be  to  disqualify  the  witness,  under  the 
rule  announced  in  Mageman  v.  Bell,  13  Neb. 
248,  13  N.  W.  277,  where  it  is  held  that  a 
transferror  of  a  claim  against  an  estate  can- 
not, by  reason  of  the  transfer,  qualify  him- 
self to  testify  regarding  a  transaction  as  to 
which  he  would  be  Incompetent  to  testify, 
Itecause  of  the  section  referred  to,  were  it  not 
for  such  transfer.  It  is  by  this  rule  held  to 
be  against  the  policy  of  the  law  to  permit 
the  statute  to  be  evaded  and  its  purposes 
thwarted  by  a  transfer  of  interest  in  a  mat- 
ter which  may  be  a  subject  of  litigation.  He 
is,  notwithstanding  tbe  transfer,  deemed  to 
have  a  legal  interest  in  the  result  of  the  liti- 
gation, which  brings  him  within  the  scope 
and  object  of  the  statute.  But  can  it  be  aald 
that  a  person  who  lias  parted  with  all  inter- 
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eet  In  the  sabject-matter  of  litigation  before 
the  fieatb  of  any  of  the  parties  in  interest, 
and  before  the  statute  can  be  invoked  or  be- 
come efCectlre,  is  rendered  incompetent  to 
testify  regarding  a  transaction  with  a  party 
who  afterwards  dies,  and  whose  representa- 
tives  are  parties  to  the  action?  Is  It  the  in- 
tention of  the  statute  to  exclude  the  evidence 
of  such  witness?  In  Sorensen  v.  Sorensen, 
56  Neb.  729,  77  N.  W.  08,  it  is  held  that: 
"The  incompetency  of  one  as  a  witness,  or 
the  Incompetency  of  bis  evidence,  must  be 
found  in  express  law,  and  not  based  on  strict 
or  technical  construction.  If  there  Is  rea- 
sonable doubt,  the  witness  and  the  evidence 
are  competent."  The  excluaion  of  evidence 
under  consideration  is  based  on  the  statute 
which  declares  that  "no  person  having  a  di- 
rect legal  Interest  In  the  result  of  any  civil 
action  or  proceeding,  when  the  adverse  party 
is  the  representative  of  the  deceased  person, 
shall  be  permitted  to  testify  to  any  transac- 
tion or  conversation  had  between  the  deceas- 
ed person  and  the  witness,"  etc.  The  ground 
of  incompetency  is  solely  on€!  of  legal  inter- 
est In  the  result  of  the  suit.  To  raider  the 
testimony  of  the  witness  incompetent,  it 
must  appear  that  he  has  a  direct  legal  in- 
terest in  the  result  of  the  suit.  "The  true 
test."  says  Ragan,  C,  in  Sorensen  v.  Soren- 
sen, supra,  "Is,  as  it  was  at  common  law,  will 
the  witness  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  Judgment  or  final 
order  rendered  In  the  proceeding  in  which 
the  testimony  is  offered?"  1  Greenl.  Ev.  S 
390.  Tested  by  these  rules.  It  does  not  ap- 
pear that  the  witness  Holmes  had  such  an 
interest  in  the  result  of  the  suit,  growing  out 
of  his  prior  connection  with  the  defendant 
bank,  as  would  preclude  him  from  testifying 
as  a  witness  in  the  case  to  the  transactions 
or  conversations  had  with  the  deceased  re- 
garding the  disposition  to  be  made  of  the 
funds  on  deposit  with  defendant  bank.  At 
the  time  the  controversy  arose  his  former  In- 
terest in  the  bank  was  wholly  devested,  and 
at  the  time  of  the  death  of  the  plaintiff,  there- 
after, his  relation  to  the  subject-matter  of 
the  controversy  was  that  of  a  witness  wholly 
disinterested,  and  at  no  time  since  the  death 
of  Harmon  has  he  had  any  legal  interest  in 
the  result  of  the  action  begun  prior  there- 
to. We  conclude,  therefore,  that  the  witness 
was  not  rendered  incompetent  by  reason  of 
his  connection  with  the  bonk  at  the  time  the 
transaction  was  entered  into  and  for  a  short 
time  thereafter. 

We  are  next  to  Inquire  whether,  by  reason 
of  the  witness'  connection  with  the  bank  of 
Russell  &  Holmes,  of  which  he  was  a  mem- 
ber, and  to  whom  it  Is  alleged  the  deposit 
was  paid  on  the  authority  of  Harmon,  be  was 
disqualified  from  testifying  to  the  transac- 
tion between  him  and  the  deceased  Inquired 
about  Under  the  Issues,  the  bank  of  Rus- 
sell ft  Holmes,  and  not  defendant  bank,  was 
alleged  to  be  the  debtor  of  Harmon  for  the 
funds  dqioslted  by  blm   In  the   defendant 


bank.  This  Harmon,  and  his  representatives 
after  him,  denied,  claiming  defendant  bank 
as  his  debtor,  and  denying  any  transaction 
with  the  firm  of  Russell  &  Holmes.  If  the 
Judgment  pronounced  In  the  pending  action 
will  be  legal  evidence  for  or  against  the  wit- 
ness in  another  action,  then  he  has  a  direct 
legal  interest  in  the  result  of  the  suit,  ren- 
dering his  testimony  incompetent,  under  the 
provisions  of  the  statute  quoted.  1  Greenl. 
Ev.  {  .390;  Sorensen  v.  Sorensen,  supra;  Ei- 
senlord  v.  Glum  (N.  Y.  App.)  27  N.  B.  1024. 
It  is  to  be  noted  that  the  Judgment  In  the 
present  case  would  not  be  binding  on  the  wit- 
ness, or  the  firm  of  which  he  was  a  member, 
as  to  its  liability  for  the  money  alleged  to 
have  been  loaned  and  paid  to  th$  firm  as  the 
funds  deposited  by  Harmon.  The  Judgment, 
however,  is  evidence  that  in  the  present  pro- 
ceedings, the  bank  has  been  adjudicated  to 
be  the  debtor  of  Harmon  for  the  money  de- 
posited, and  liable  to  him  or  his  representa- 
tives therefor,  and  that  Harmon  and  his  rep- 
resentatives, having  obtained  the  Judgment, 
are  estopped  from  claiming  or  recovering  any- 
thing from  the  firm  of  Russell  ft  Holmes 
for  the  moneys  by  It  received  from  the  de- 
fendant bank  as  being  the  funds  deposited 
by  Harmon,  and  belonging  to  him.  It  Is  cer- 
tainly competent  evidence  foe  the  purpose  of 
releasing  the  firm  of  Russell  &  Holmes  from 
liability  to  Harmon  and  his  representatives. 
Whatever  liability  exists  against  the  firm  of 
Russell  &  Holmes  may,  by  the  evidence  of 
the  judgment,  be  shown  to  be  In  favor  of  the 
defendant  bank,  or  those  claiming  through 
it.  Whether  Harmon  or  the  defendant  bank 
shall  be  proven  to  be  the  creditor  of  the  firm 
of  Russell  ft  Holmes  is  a  matter  which  may 
In  many  ways  be  of  vital  importance  to  them. 
It  Is  quite  possible  that  knowledge  of  the 
running  of  the  statute  of  limitations  pending 
litigation  makes  Holmes  entirely  willing  that 
a  Judgment  should  be  obtained,  exonerating 
the  bank  from  liability,  and  indirectly  char- 
ging the  firm  of  which  he  was  a  member 
therefor.  Other  circumstances  connected  with 
a  change  of  creditors  and  debtors  also  enter 
into  the  question  of  interests  to  be  affected 
by  the  Judgment  as  evidence  in  another  ac- 
tion. Says  Nerval,  J.,  in  Kroh  v.  Helns,  48 
Neb.  G9S,  67  N.  W.  774:  "It  is  not  material 
on  which  side  of  the  case  her  greater  inter- 
ests lie,  since  her  competency  as  a  witness 
Is  not  to  be  determined  by  the  weighing  of 
her  confilcting  interests.  A  direct  legal  in- 
terest in  the  event  of  an  action  disqualifies 
a  witness  from  testifying  to  transactions  or 
conversations  with  the  deceased,  whether 
such  Interest  be  great  or  small."  Wylie  v. 
Charlton.  43  Neb.  840,  62  N.  W.  220.  In  an 
action  against  the  firm  of  Russell  &  Holmes 
on  their  liability  for  the  money  paid  them, 
or  for  their  use  In  canceling  certificates  of 
deposit  held  by  defendant  bank,  claimed  to 
have  been  the  amount  deposited  by  Harmon, 
the  Judgment  in  the  present  case  would  be 
competent  evidence  for  the  purpose  of  prov- 
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Jng  ttB  rendition  In  favor  of  Harmon's  repre- 
flentatlye,  and  Its  satisfaction  by  the  bank. 
2  QreenL  Bv.  i  116;  1  Greenl.  Bv.  i  525;  El- 
senlord  ▼.  dnm,  supra.  Says  Oreenleaf  (yoI- 
nme  1,  |  538),  speaking  of  the  admissibility 
4>t  Judgments  as  evidence  In  a  case:  "It  is 
therefore  the  only  proper  legal  evidence  of 
Itself,  and  is  conclusive  evidence  of  the  fact  of 
ittae  rendition  of  the  judgment  and  of  all  the 
legal  consequences  resulting  from  that  fact, 
whoever  may  be  the  parties  to  the  suit  In 
'Which  It  Is  offered  as  evidence."  And  In  1 
Whart.  Ev.  $  823,  Illustrating  the  rule  as  to 
the  admissibility  of  Judgments  as  evidence, 
and  for  what  purpose:  "A  Judgment  by  A. 
against  B.,  for  Instance,  in  a  private  claim. 
Is  not  admissible  In  a  suit  by  A.  against  C. 
as  proof  of  any  direct  Indebtedness  from  C. 
to  A.;  bnt,  If  In  A.'s  suit  against  C.  It  be- 
cooaes  relevant  to  show  that  A.  had  obtained 
and  collected  a  Judgment  against  B.,  then 
the  lecorA  of  the  Judgment  In  the  suit  of 
A.  against  B.  is  admissible  for  this  purpose. 
•  •  •  Thus  a  Judgment  establishing  the 
relatlonsbip  of  debtor  and  creditor  between 
A.  and  B.  may  be  afterwards  used  collaterally 
to  show  prima  fade  such  relationship."  And 
In  2  Bladt,  Judgm.  i  604,  It  Is  said:  "And 
'80,  When  money  sought  to  be  recovered  under 
a  count  for  money  paid  has  been  paid  under 
a  Judgment  against  the  plaintiff,  the  record 
of  the  Judgment  is  always  admissible  to  prove 
the  fact  of  the  Judgment  and  the  amount  so 
recovered."  To  the  same  effect  are  Freem. 
Judgm.  S  416;  7  Am.  &  Eng.  Enc.  Law,  p.  76. 
The  conclusion  proper  to  be  reached,  there- 
fore. Is  that  the  witness,  by  reason  of  baing 
a  member  of  the  Arm  of  Russell  &  Holmes, 
had  such  a  direct  legal  Interest  In  the  result 
■of  the  suit  as  would  render  his  testimony  In- 
competent, under  said  section  329  of  the  Code, 
and  Its  exclusion  by  the  trial  court  was  with- 
out error. 

The  defendant  also  offered  to  prove  by  two 
other  officers  and  stockholders  of  the  bank 
(one  the  president  and  the  other  the  cashier) 
that  they  heard  a  conversation  between 
Holmes,  then  president,  and  the  deceased,  in 
which  Holmes  stated  to  the  deceased  that  he 
(the  deceased)  knew  that  the  loan  was  made 
-to  Russell  &  Holmes,  and  that  the  Tccumseb 
National  Bank  had  nothing  to  do  with  It, 
and  that  the  deceased  made  no  denial  thereto 
during  the  entire  conversation.  An  examina- 
tion of  the  record  discloses  that  the  pur- 
ported conversation  was  between  the  officers 
and  stockholders  of  the  bank,  on  the  one 
side,  and  the  deceased,  on  the  other,  In  which 
different  ones  took  part;  and,  as  to  tne  offi- 
cers of  the  bank,  all  should  be  regarded  as 
participants.  Being  stockholders  and  officers 
in  the  bank,  they  bad  a  legal  Interest  in 
the  action,  and  they  were  rendered  Incora- 
-petent  to  testify  regarding  such  conversation. 
Whether  the  statement  alleged  was  made  by 
Holmes  or  other  members  of  the  party  who 
were  present  at  the  time,  all,  so  far  as  the 
irecord  goes,  stood  in  a  representative  capac- 


ity, acting  in  the  Interest  and  on  behaU  of 
the  bank,  so  that  their  right  to  testify  to 
the  conversation  does  not  come  within  the 
rule  laid  down  in  Kroh  v.  Heins,  BU|»a,  where 
it  Is  said:  "Within  the  Ught  of  the  authori- 
ties already  mentioned,  the  conclusion  is  ir- 
resistible that  Mr.  Morton  had  such  an  inter- 
est in  the  outcome  of  the  suit  as  to  disquaUfy 
him  from  giving  the  contents  of  the  letters 
written  to  himself  by  Von  Hellen,  since  the 
reception  of  such  letters,  within  the  meaning 
of  the  statute,  constituted  transactions  be- 
tween the  witness  and  deceased.  Doubtless 
his  testifying  to  the  contents  of  the  letter  al- 
leged to  have  been  received  by  Mrs.  Heins 
was  not  an  infringement  of  the  statute,  as  it 
merely  excludes  proof  of  transactions  and 
conversations  between  the  witness  and  the 
deceased.  The  provisions  of  section  328  do 
not  apply  where  the  transaction  or  conversa- 
tion was  not  between  the  witness  and  the 
decedent,  but  between  the  latter  and  a  third 
person," — citing  a  number  of  cases.  It  was 
not  error  to  sustain  the  objections  interposed 
to  the  admission  of  the  testimony  of  the  wit- 
nesses regarding  the  alleged  conversation  with 
the  deceased. 

It  Is  further  claimed  that  the  evidence 
should  have  been  admitted  because  during 
the  trial  certain  of  the  testimony  given  by 
the  deceased  during  his  lifetime,  when  on  the 
first  trial  of  the  case,  was  received  In  evi- 
dence. It  appears  that  tlie  defendant,  for  the 
purpose  of  proving  certain  parts  of  its  de- 
fense, offered  In  evidence  some  of  the  testi- 
mony given  by  the  deceased  on  the  former 
trial.  For  the  purpose  of  cross-examination 
only,  the  plaintiffs  offered  certain  other  por- 
tions of  the  testimony  of  the  deceased  irtt- 
ness,  bnt  not  regarding  the  traDsaction  in- 
quired about.  In  rebuttal  some  farther  of 
the  same  testimony  was  offered.  None  of  the 
evidence  offered  by  reading  portions  of  the 
testimony  of  the  deceased  as  cross-examina- 
tion or  in  rebuttal  can  be  said  to  come  within 
the  provisions  of  the  C!ode  excluding  the  tes- 
timony of  tliose  having  a  direct  legal  interest 
In  the  result  of  the  actl<m,  "unless  the  evi- 
dence of  the  deceased  person  shall  have  been 
taken  and  read  In  evidence  by  the  adverse 
party  In  regard  to  such  transaction  or  con- 
versation, or  unless  such  representative  shall 
have  introduced  a  witness  who  shall  have 
testified  in  regard  to  such  transaction  or  con- 
versation." We  are  disposed  to  the  view 
that  the  introduction  of  this  testimony,  in 
the  manner  it  was  introduced,  did  not  open 
up  the  subject,  or  remove  the  bar  of  the  stat- 
ute, so  as  to  permit  the  introduction  of  the 
testimony  sought,  for  the  purpose  of  proving 
the  transaction  originally  had  with  the  de- 
ceased, or  the  purported  conversation  with  re- 
lation thereto. 

Complaint  is  made  because  the  court  in- 
structed the  Jury  that:  "Unless  you  find  fur- 
ther that  the  defendant  has  proved  by  a  fair 
preponderance  of  the  evidence  that  defend- 
ant has  paid  to  George  W.  Harmon,  or  the 
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bank  of  Russell  &  Holmes  on  the  anthorlty 
of  GeoTKe  W.  Harmon,  tbe  sum  of  |5,000  and 
Interest,  If  yon  find  that  Interest  'was  to  be 
paid  by  the  defendant  bank,  yon  must  find 
for  the  plaintiff."  We  find  nothing  worthy 
of  severe  criticism  In  this  Instruction.  In 
aubstanee,  It  required  the  defendant  to  prove 
by  a  fair  preponderance  of  the  evidence  the 
-defaise  pleaded  In  Its  answer.  Tbls,  under 
the  Issues,  was  certainly  proper. 

Other  Instructions  given,  which  were  ex- 
■cepted  to,  are  also  criticised  as  being  preju- 
dicially erroneous  to  the  defendant.  The  in- 
structions were  pertinent  to  the  Issues  as 
presented  by  tbe  pleadings,  and  we  find  no 
substantial  merit  in  tbe  criticisms  tbns  made. 
The  objections  are  based  primarily  upon  the 
assumption  of  the  defendant's  counsel  that 
the  question  of  whether  a  contract  of  deposit 
between  the  defendant  bank  and  tbe  deceased 
was  actually  entered  Into  is  one  of  tbe  is- 
sues in  the  case.  According  to  tbe  argument 
of  counsel,  the  defendant  bank  never  received 
the  money  as  a  deposit;  acting  only  as  the 
agent  of  the  deceased  in  transferring  his  mon- 
ey in  the  Carson  National  Bank  to  the  firm 
or  bank  of  Russell  &  Holmes,  to  whom,  it 
Is  claimed,  he  loaned  the  money.  Tbls  view 
of  the  case  cannot  be  maintained,  and  Is  a 
wrong  conception  of  tbe  Issues  as  made  by 
the  pleadings.  This  question  was  disposed 
of  In  tbe  former  opinion,  in  which  It  was 
held  that  tbe  answer  presented  a  plea  of 
payment,  which  has  become  the  settled  law 
of  tke  case.  It  is  now  too  late  to  urge  that 
the  issue  is  difTerent.  The  Instrnctlons  con- 
form to  the  pleadings,  as  construed  hereto- 
fore In  this  court,  and  were  properly  given. 
The  pleadings  and  the  evidence  established 
a  contract  of  deposit  with  the  defendant  bank, 
and  to  avoid  Its  liability  It  was  Incumbent 
on  the  bank  to  prove  payment  to  the  firm 
or  bank  of  Russell  &  Holmes,  as  alleged, 
under  the  authority  and  at  the  instance  and 
request  of  the  deceased. 

Some  complaint  Is  made  because  of  the 
wording  of  some  of  the  Instructions,  it  being 
claimed  that  they  evidence  a  feeling  upon 
the  part  of  the  trial  court  favorable  to  plain- 
tiff and  prejudicial  to  the  defendant.  It  Is 
very  difficult  to  draw  an  Instruction  that  Is 
entirely  satisfactory  to  both  parties  to  the 
•case,  and  we  think  In  this  instance  no  more 
reason  exists  for  objection  to  tbe  Instruction 
than  Is  ordinarily  the  case  where  tbe  law  Is 
construed  to  be  other  than  that  contended 
for  by  counsel.  Some  other  objections  are 
presented,— not,  however,  well  taken,— regard- 
ing both  the  instructions  and  tbe  evidence, 
which  we  hav^  c(msldered,  but  which  we 
-deem  of  minor  Importance,  and  have  not  re- 
viewed them  in  detail. 

Finally,  It  is  Insisted  that  the  evidence  does 
'OOt  support  the  verdict  From  an  examina- 
tion of  the  record  In  the  case,  we  think  the 
evidence,  under  the  Issues,  Justifies  tbe  finding 


of  the  Jury,  and  supports  the  judgment  in 
fav«r  of  the  piabitlff.  Briefly,  It  is  disclosed 
that  the  deceased  deposited  with  the  defend- 
ant bank  $5,000.  Whether  the  deposit  of  tbe 
check  for  $5,000,  drawn  in  defendant's  favor 
against  tbe  Carson  National  Bank,  is  con- 
strued as  for  collection  or  a  deposit,  we  re- 
gard as  immaterial,  under  the  evidence, 
which  conclusively  shows  that  tbe  money  on 
the  check  was  received  and  credited  to  the 
defendant  bank,  and  of  tbe  entire  proceeds 
of  which  It  bad  the  benefit  This  is  practi- 
cally admitted  bythe  pleadings,  and  regard- 
ing which  there  Is  no  conflict  in  the  evidence. 
The  defendant,  however,  contends  that,  at 
the  request  and  on  tbe  authority  of  the  de- 
ceased, It  paid  the  money  to  the  firm  or  bank 
of  Russell  &  Holmes.  Holmes  was  at  the 
time  the  president  of  the  defendant  bank,  as 
well  as  one  of  the  parties  concerned  in  the 
other  institution  to  which  tbe  defendant  bank 
was  successor.  On  this  phase  of  the  contro- 
versy, the  burden  was  on  the  defendant  to 
establish  Its  rightful  disposition  of  the  de- 
posit aa  contended  by  it;  and  on  this  Issue 
the  case  was  fairly  submitted  to  the  Jury, 
who  found  against  its  cfrntentlon.  We  are 
of  the  opinion  that  the  evidence,  if  anything, 
preponderates  in  favor  of  the  finding  of  tbe 
Jury.  The  circumstances  clearly  point  to  the 
defendant  bank  as  being  alone  the  party  with 
whom  the  deceased  dealt  at  the  time  of  the 
making  of  the  deposit,  and  Justifies  the  in- 
ference that  with  it  alone  tbe  entire  trans- 
action related;  that  tbe  firm  of  Russell  & 
Holmes  was  regarded  as  a  defunct  Institu- 
tion after  it  was  merged  In  the  defendant 
bank,  which  became  its  successor,  or  that  it 
existed  only  for  the  purpose  of  winding  up  its 
affairs.  While  considerable  stress  is  laid  on 
tbe  fact  that  after  the  deposit  the  deceased 
received  an  ordinary  bank  deposit  book  of 
the  kind  used  by  the  firm  or  bank  of  Russell 
&  Holmes,  it  was  only  a  circumstance  to  be 
given  due  weight,  which  was  doubtless  done, 
as  tending  to  confirm  the  theory  of  the  de- 
fense. The  Jmry  might  very  properly,  as  they 
doubtless  did,  conclude  that  this  book  was 
used  as  evidencing  the  deposit,  because  the 
stationery,  blanks,  books,  etc.,  had  passed  to 
the  defendant  bank  as  successor  of  the  firm 
of  Russell  &  Holmes.  That  this  circum- 
stance was  considered  as  but  slight  evidence 
may  be  fairly  concluded  from  the  fact  that 
the  deceased  was  illiterate,  and  scarcely  able 
to  read  or  write.  It  Is  not  at  all  improbable 
that  he  would  fall  to  closely  scrutinize  the 
additional  evidence  given  him  of  his  deposit, 
or  attach  special  Importance  to  its  form,  but 
rather  depend  upon  the  officers  of  the  bank 
to  do  what  was  required  to  effectuate  and 
carry  out  tbe  agreement  of  deposit  according 
to  Its  terms.  Tbe  evidence  Justifies  the  ver- 
dict and,  no  prejudicial  error  being  appar- 
ent on  the  record,  tbe  judgment  should  be, 
and  Is,  therefore,  affirmed. 
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STATE  ex  rel.  DOUGLAS  OODNTT  t. 

FRANK. 

(Supreme  Oonrt  of  Nebraska.     April  17,  1901.) 

JUDICIAL    NOnCB-fiTATUTES  —  KNACTMBnV— 

LEQISliATIVB  JOURNALS— TITLE   OF 

ACT— SPECIAL  LEGISLATION. 

1.  (Courts  will  take  judicial  notice  of  legis- 
lative enactments,  and  of  the  records  kept  by 
the  two  houses  of  the  legislature. 

2.  Where  legislative  journals  are  defective  or 
incomplete,  their  silence  will  not,  as  against  an 
enrolled  bill,  be  taken  as  conclusive  evidence 
that  the  yeas  and  nays  were  not  taken  and  re- 
corded on  the  final  passage  t>f  a  bill. 

8.  Extrinsic  evidence  may  not  be  received  to 
contradict  the  legislative  journals,  but  such  ev- 
idence is  competent  to  supply  mis.siug  portions 
of  the  journals,  which  had  become  detached 
through  accident  or  design. 

4.  Enrollment, .  anthentication,  and  approval 
of  an  act  of  the  legislature  are  prima  facie 
evidence  of  the  regularity  of  its  enactment. 

5.  Sess.  Laws  1889,  c.  31,  amending  Oonip. 
St  189'^  c.  28,  i  3,  is  germane  to  the  section 
amended,  and  its  provisions  are  within  its  title. 

6.  A  general  law,  though  affecting  a  single 
county,  is  not,  for  that  reason,  special  legisla- 
tion. 

7.  Former  opinion,  83  N.  W.  74,  adhered  to. 
(Syllabus  by  the  Court.) 

On  rebearlng.    Reversed. 

For  former  opinion,  see  83  N.  W.  74. 

NORVAL,  C.  J.  This  Is  a  rehearing.  The 
former  opinion  of  the  court,  together  with  a 
statement  of  the  facta,  will  be  foimd  reported 
In  88  N.  W.  74.  With  an  acerbity  that 
lends  not  force  to  the  argument,  counsel  for 
respondent  Frank,  excepts  to  the  opinion  of 
Justice  SULLIVAN  heretofore  filed  as  wrong 
in  nearly  all  Its  conclusions.  We  will  there- 
fore consider  practically  all  the  assignments 
5f  counsel,  with  a  view  to  determine  whether 
we  were  right  or  wrong  In  reversing  the 
judgment  of  the  lower  court,  although  all  the 
reasons  set  forth  in  the  former  opinion  may 
not  be  referred  to.  The  points  argued  by 
counsel  in  their  briefs  on  rehearing  are:  (1) 
The  yeas  and  nays  were  not  entered  on  the 
house  Journal,  as  the  constitution  requires, 
at  the  time  the  bill  passed  the  bouse,  where 
It  originated.  (2)  The  house  never  concmv 
red  in  the  senate  amendments  after  the  bill 
was  returned  by  the  latter,  and  never  passed 
the  bill  as  it  was  enrolled  and  signed  by  the 
governor.  (3)  The  body  of  the  act  Is  broader 
than  Its  title.  (4)  It  is  special  legislation,  so 
far  as  concerns  respondent. 

The  record  before  us  discloses  the  fact,  al- 
though the  journal  does  not  show  It,  that  the 
yeas  and  nays  were  recorded  on  the  third 
reading  In  the  house,  but  that  portion  of  the 
toumal  which  contained  such  entry  is  miss- 
ing. It  Is  doubtless  the  duty  of  the  courts 
to  take  judicial  notice  of  the  laws  enacted  by 
the  legislature,  and  of  the  records  kept  by  the 
two  branches  thereof.  To  enable  the  court  to 
ascertain  what  was  done  by  the  legislature. 
It  may  call  to  its  assistance  evidence  of  the 
character  of  that  produced  on  the  trial  below. 
This  evidence  did  not  contradict  the  bouse 
Journal.    It  merely  established  the  record  as 


in  fact  made  by  the  legislature.  It  Is  falla- 
cious to  argue  that  such  evidence  contradicts 
the  record.  It  merely  supplies  missing  parts 
thereof,  and  enables  the  court  to  know  what 
the  record  in  fact  was  when  the  legislature 
made  It  not  what  It  is  after  having  been 
mutilated,  through  either  accident  or  design. 
To  hold  that  such  evidence  Is  not  competent 
would  result  in  the  absurdity  that  In  case  tbe 
Journals  of  a  session  sUould  be  destroyed,  all 
the  acts  passed  at  that  session  would  be  In- 
validated. Tbe  Journals  of  tbe  legislature 
are  like  any  other  records.  Should  they  be 
lost  or  destroyed,  in  whole  or  in  part,  tbe 
missing  portions  can  be  supplied  by  evidence 
of  tbe  same  character  as  required  when  the 
contents  of  any  lost  or  destroyed  record  are 
to  be  established  or  proven.  The  manner  in 
which  this  Journal  was  kept  is  fully  discussed 
by  Judge  SULLIVAN  in  the  former  opinion, 
and  need  not  be  particularly  referred  to  here. 
We  may  be  pardoned,  perhaps,  however.  If  we 
add  that  a  systc4n  better  calculated  to  facili- 
tate mlstaJ^es,  or  the  loss,  through  either 
design  or  carelessness,  of  portions  of  the 
journal,  could  not  well  have  been  adopted. 
It  is  conceded  by  counsel  that  tbe  evidence 
Introduced,  if  competent  Impeached  the.Jour- 
nal,  so  far  as  related  to  the  yeas  and  nays 
when  tbe  bill  fliet  passed  the  lower  bouse, 
and  the  latter  was  therefore  not  competent 
to  contradict  the  prima  facie  proof  of  regu- 
larity afforded  by  the  duly-enrolled  bill,  so 
far  OS  relates  to  the  first  point  argued,  and 
It  is  therefore  not  necessary  to  discuss  tbe 
same  at  greater  length. 

But  it  is  urged  this  objection  does  not  apply 
to  the  second  point  made,  to  wit  that  tbe 
house  never  concurred  in  the  senate  amend- 
ment To  this  we  cannot  assent  for  tbe 
Journal  was.  In  tbis  respect  discredited.  At 
least,  evidence  of  sucb  a  character  touching 
its  integrity  Is  adduced— In  fact  is  supplied 
by  the  record  Itself— as  required  of  respond- 
ent an  explanation  of  Its  condition,  and  none 
Is  forthcoming.  It  Is  true  there  is  no  affirma- 
tive evidence  In  the  Journal  to  prove,  that  a 
vote  was  taken  by  tbe  house  on  tbe  senate 
amendment  after  tbe  bill  was  returned  to 
the  house.  Neither  was  tbere  an  attempt, 
except  that  offered  by  the  mere  silence  of 
that  record,  to  prove  the  contrary,— that  no 
vote  was  taken.  But  the  Journal  Itself  proves 
that  after  tbe  bill  was  returned  to  the  house, 
accompanied  b,v  tbe  usual  message  of  tbe  sen- 
ate calling  attention  to  the  fact  that  the  lat- 
ter had  amended  tbe  bill,  and  asking  for  the 
concurrence  of  the  house  therein,  there  ap- 
poiirs  in  that  portion  of  tbe  Journal  wherein 
a  vote  on  tbe  senate  amendment  would,  or  at 
least  could,  naturally  have  'been  recorded,  a 
hiatus;  a  page  Is  torn  out  merely  a  stub  re- 
niaJulng.  Here,  then,  is  further  matter  touch- 
ing the  integrity  of  the  record  which  calls 
for  an  explanation  on  the  part  of  the  party 
who  relies  upon  it  to  rebut  the  prima  facie 
evidence  afforded  by  the  duly-enrolled  bill, 
but  no  evidence  of  that  character  was  ad- 
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dnced.  From  the  point  where  the  mlasing 
page  occurs  the  Journal  Is  complete,  and 
shows  that  In  due  order  the  senate  was  noti- 
fied that  the  honse  had  concurred  In  the  sen- 
ate amendments;  the  enrolling  and  engross- 
ing* committee  reported  to  the  honse  that  the 
bill  had  been  duly  enrolled;  that  the  blU  as 
enrolled  had  been  presented  to  the  governor, 
and  received  his  approval;  and  that  all  other 
forms  usual  and  necessary  had  been  observed, 
—all  going  to  show  that  Its  members  bad 
ample  opportunity  to  ascertain  whether  Its 
aerviints  had  omitted  any  of  their  duties  with 
respect  to  this  record,  and  must  have  known 
thnt  it  bad  voted  on  the  senate  amendment, 
and  that  a  record  of  such  vote  bad  been 
made;  otherwise,  the  further  proceedings 
which  the  record  shows  were  taken  would 
have  been  meaningless  and  foolish.  Now, 
taking  into  consideration  the  fact  that  In  one 
particular  this  Journal  Is  conclusively  shown 
to  have  been  changed  after  the  action  of  the 
l^Islature  on  this  very  bill  had  been  duly 
recorded,  and  that  In  another  Important  par- 
ticular It  Is  defective  or  mutilated,  and  that 
no  explanation  of  such  condition  Is  made  by 
those  who  rely  upon  it  to  Impeach  the  validity 
of  the  enrolled  bill,  a  court  must  be  constrain- 
ed to  hold  that  to  this  Journal,  so  far  as  re- 
lates to  the  bill  under  consideration,  the 
maxim,  "Falsus  in  uno,  falsus  In  omnibus," 
applies,  and  that  the  court  must  refuse  to 
couuider  It  as  a  safe  guide  In  determining 
whether  this  bill  ever  became  a  law  accord- 
ing to  the  mandate  of  the  constitution. 
Hence,  regardless  of  whether  a  presumption 
in  favor  of  the  regularity  of  legislative  pro- 
ceedings arises,  there  is  nothing  before  the 
court  to  rebut  the  prima  facie  proof  afTorded 
by  the  enrolled  bill,  which  purports  to  have 
been  duly  passed,  and  which  fact  stands  un- 
contradicted by  the  Jonmal.  This  court  is 
committed  to  the  doctrine  that  the  records 
of  the  lawmaking  body  may  be  looked  into 
for  the  purpose  of  ascertaining  whether  a 
statute  has  been  constitutionally  enacted  or 
not;  and  that  the  Journals  of  the  two  houses 
are  the  highest  class  of  evidence  that  can  be 
adduced  to  establish  or  disprove  such  legisla- 
tive acts.  But,  unless  the  unlmpeached  Jour- 
nals are  in  existence  to  rebut  it,  the  enrolled 
bill  Is  prima  facie  proof  of  the  existence  of  a 
statute,  and  of  the  regularity  of  its  enact- 
ment The  court  is,  under  the  facts  In  this 
case,  amply  Justified  in  adhering  to  the  con- 
clusions reached  In  the  former  opinion  rela- 
tive to  the  point  now  under  discussion,— that 
"the  condition  of  the  house  Journal  as  a 
record  of  the  legislative  action  upon  house 
roll  251  does  not  Justify  us  in  accepting  it 
aa  an  unimpeachable  witness,  and  we  ac- 
cordingly hold  that  the  bill  was  passed  In 
strict  conformity  with  ccxistitntlonal  proce- 
dure." 

We  now  pass  to  the  consideration  of  the 
third  point  made  In  the  brief  on  rehearing,— 
that  the  body  of  the  act  Is  broader  than 
the  title,  and  therefore  contravenes  the  con- 


stitutional mandate  found  In  section  11,  art. 
S,  of  that  instrument  We  will  not  attempt 
to  follow  closely  the  reasoning  In  the  former 
opinion,  but  wHl  answer  such  objections  as 
seem  to  need  It  and  give  some  of  tne  rea- 
sons which  prompt  the  court  In  adhering  to 
that  opinion,  so  far  as  relates  to  this  point 
Counsel  insists  that  that  portion  of  the  act 
which  requires  the  clerk  of  the  district  court 
to  report  the  amount  of  his  fees  at  stated 
intervals  to  the  county  clerk,  with  what  fol- 
lows thereafter,  Is  not  germane  to  the  orig- 
inal section  3,  which  jf.  purports  to  amend, 
but  Is  germane  to  section  1.  It  is  argued 
that  section  3  is  a  mere  schedule  of  fees, 
and  in  and  of  itself  does  not  profess  to  des- 
ignate the  persons  to  whom  they  shall  be- 
long; while  section  1  does.  This,  with  some 
others  of  the  matters  contended  for  by  coun- 
sel, Is  probably  true;  but  the  trouble  with 
the  argument  of  counsel  Is  that  it  assumes 
that  section  1  is  complete  In  itself,  and  that 
section  3  is  not  while,  as  a  matter  of  fact 
neither  section  makes  sense  without  the  aid 
of  the  other.  The  two  sections,  while  they 
are  numbered  separately,  are  mutually  de- 
pendent. How  this  condition  of  things  came 
about  a  brief  history  of  the  chapter  may 
assist  US  in  determining,  and  In  the  end 
serve  us  In  reaching  a  right  conclusion  on 
the  point  in  controversy.  This  chapter  was 
flnit  enacted  In  1865.  See  Sess.  Laws  1865, 
p.  20.  The  act  Is  entitled  "An  act  to  regu- 
late the  salaries  and  fees  of  certain  cAcers 
in  the  territory  of  Nebraska."  Section  1  is 
as  follows:  "Section  1.  Be  It  enacted  by 
the  council  and  bouse  of  representatives  of 
the  territory  of  Nebraska:  That  the  salaries 
and  fees  of  the  several  officers  hereinafter 
named  throughout  this  territory  shall  be  as 
they  are  hereinafter  determined,  and  no 
more."  Section  2  reads:  "Sec.  2.  The  fees 
to  be  received  by  the  clerk  of  the  supreme 
court  shall  be  as  follows,"  and  thereafter  fol- 
lows a  schedule  of  fees.  Section  3  provided: 
"Sec.  3.  The  fees  to  be  received  by  the  clerks 
of  the  district  courts  shall  be  as  follows," 
and  here  follows  a  schedule  practically  as 
contained  in  the  present  section  3.  In  1866 
the  statutes  of  the  territory  were  revised  by 
the  legislature,  and  the  statute  In  question 
appeared  therein  as  chapter  19,  without  oth- 
er title  than  the  word  "Fees,"  as  is  the 
case  In  the  current  Compiled  Statutes,  and 
sections  1,  2,  and  3  are  similar  In  wording 
as  at  present.  It  Is  evident  that  the  legis- 
lature sought  brevity  in  the  revision,  and 
therefore  omitted  the  title  and  section  1  of 
the  original  act,  drawing  section  1  so  that 
it  would  apply  to  all  the  succeeding  sec- 
tions, and  at  the  beginning  of  each  of  such 
sections  merely  designating  the  officer  for 
whom  the  schedule  was  intended.  Although 
this  chapter  has  been  frequently  amended, 
its  general  form  has  continued  to  the  present 
time.  This  review  enables  us  to  understand 
why  sections  1  and  3  are  now  mutually  de- 
pendent and  why  neither  of  them,  taken 
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alone,  makes  complete  sense.  The  cbapter 
has  been  contused  from  a  former  more  ex- 
panded statute,  although  the  sense  of  the 
older  statute  has  been  retained.  Formerly, 
section  1  was  not  necessary  to  the  sense  of 
any  of  the  subsequent  sections,  except,  per- 
haps, it  made  more  explicit  the  limitation 
on  the  amount  to  be  received  by  the  several 
officers  designated* In  the  act  Ever  since 
the  revision,  however,  section  1  is  necessary 
to  the  complete  meaning  of  all  subsequent 
sections,  as  is  also  each  of  the  subsequent 
sections  necessarj-  t<^  the  full  meaning  of 
the  first.  Hence  the  first  section  must  be 
read  in  connection  with  each  of  the  subse- 
quent ones,  exactly  as  If  the  former  were 
printed  and  embodied  as  a  part  of  each  of 
them.  The  chapter  is  nothing  more,  so  far 
as  concerns  its  substance,  than  one  section, 
with  numerous  subdivisions,  each  of  which, 
it  Is  true,  is  denominated  a  section,  but 
which  is  in  fact  merely  a  paragraph  or  sub- 
dlvisloD.  It  is  therefore  as  illogical  to  call 
section  1  complete  as  it  is  to  designate  any 
of  the  subsequent  sections  as  complete.  It 
takes  the  first  and  at  least  one  of  the  sec- 
tions following  to  make  complete  sense, 
"useless  each  without  the  other."  Thl? 
court  has  frequently  held  that  a  subdivision 
of  a  section,  as  numbered  in  the  statutes, 
may,  so  far  as  relates  to  its  construction, 
be  a  section,  within  the  meaning  of  that 
word  as  employed  in  the  clause  of  the  con- 
stitution under  discussion.  State  v.  City  of 
Kearney,  48  Neb.  S2S,  70  N.  w.  255,  and 
cases  cited.  This  is  the  settled  rule  of  this 
court,  and  rests  upon  a  solid  basis  of  rea- 
soning. If  a  subdivision  of  a  section  may 
be  ooBsidered  as  a  section  within  the  mean- 
ing of  the  constitution,  then  th^re  is  no  rea- 
son why  two  sections  in  an  act  constituted 
as  this  one  is,  where  it  is  neces'sary  to  read 
both  together  in  order  to  make  sense,  may 
not  be  considered  as  a  single  section  sub- 
divided into  clauses,  with  one  section  oe 
subdivision  understood  whenever  the  other 
Is  read.  If  we  adopt  this  view,  it  is  evi- 
dent that  an  amendment  that  would  be  ger- 
mane to  section  1  would  be  germane  to 
section  8,  and  vice  versa,  for  the  two  are 
but  parts  of  a  single  section,  "the  principal 
argument  of  counsel  is  to  the  effect  that 
the  law  in  question  is  invalid  because  It  is 
clearly  germane  to  section  1,  and  not  to 
section  3,  and  it  is  contended  that,  if  the 
amendment  had  been  connected  with  section 
1,  no  lawyer  would  have  questioned  its  va- 
lidity. This,  we  think,  is  true,  and  for  that 
very  reason  it  is  also  germane  to  the  remain- 
ing portion  of  section  1,  that  is,  section  3. 
Nor  is  anything  contained  in  said  amend- 
ment not  gennnne  to  the  two  subdivisions 
mentioned,— that  is,  to  section  1  and  section 
3,— as  they  are  designated  in  the  chapter. 
The  two  sections  together,  taken  as  they 
■were  before  the  attempted  amendment,  ac- 
complished a  number  of  things.  They  fixed 
and   limited  tbe  derk'a  salary  or  income 


from  bis  office,  the  amount  he  was  entitled 
to  charge  litigants,  and  determined  the  dis- 
position to  be  made  of  it  What  more  do  th» 
two  sections,  as  amended,  accomplish  ?  They 
require  him  to  pay  the  excess  of  a  certain 
amount  into  the  county  treasury,  which,'  in 
effect,  merely  limits  him  in  the  amount  h^  is 
to  receive.  He  is  further  required  to  report 
at  stated  intervals  to  the  county  clerk  the 
items  of  fees  that  have  been  paid  into  his 
office.  This  provision  is  merely  to  enable 
tbe  proper  authorities  to  keep  account  of 
the  condition  of  his  office,  and  is  ancillary 
to  the  main  object,  tbe  limiting  of  his  fees. 
Should  the  county  board  consider  a  deputy 
necessary,  they  fix  his  compensation  to  be 
paid  out  of  the  avails  of  the  oBice  after  the 
clerk's  salary  is  paid.  The  county  board  baa 
no  jwwer  given  it  to  name  the  deputies,  or 
to  designate  how  many  be  appointed.  The 
apirainting  i>ower  is  clearly  left  with  the 
clerk,  under  section  4S,  c.  19,  Comp.  St 
Whether  such  deputies  shall  receive  pay 
from  the  Income  of  the  office,  and  the 
amount  of  such  pay,  are  within  the  board's 
power;  but  no  more.  The  clerk  still  retains 
authority  to  appoint  his  assistants,  imder 
section  43,  but  they  cannot  be  paid  out  of 
the  surplus  unless  the  county  board  author- 
izes it.  This  provision,  then,  does  nothing 
more  than  dispose  of  the  surplus,  and  in 
no  wise  conflicts  with  section  43,  nor  is  it 
amendatory  thereof,  and  tbe  amendatory 
portions  are  germane  to  the  sections  men- 
tioned. 

Nor  do  we  think  the  act  is  special  legis- 
lation as  respects  the  respondent.  It  is 
claimed  that,  although  the  act  may  be  valid 
as  against  everybody  else.  Including  the  suc- 
cessor of  respondent,  he  was  the  only  one 
to  whom  it  was  immediately  applicable  in 
so  far  as  relates  to  counties  having  the  pop- 
ulation of  Douglas,  and  it  was  not  within 
the  range  of  human  possibilities  that  during^ 
his  term  of  office  there  would  be  anybody 
else  to  whom  it  would  apply,  and  that, 
therefore,  the  principle  of  State  y.  Stuht,  52 
Neb.  200,  71  N.  W.  841,  cited  on  this  point 
on  the  former  opinion,  is  not  in  point  and 
that  the  act,  so  far  as  concerns  respondent., 
comes  within  the  inhibition  of  section  15,. 
art.  3,  of  the  constitution,  relating  to  prohib- 
ited special  legislation.  The  act  in  questloik 
relates  to  all  clerks  of  district  courts,  claaai- 
fying  them  by  the  population  of  their  re- 
spective counties.  There  is  nothing  In  the 
bill  to  indicate  that  the  legislature  singled 
out  Douglas  county  specially.  It  so  happens 
that  this  county,  by  reason  of  its  population, 
falls  in  a  class  to  which  no  other  county  Is 
at  present  eligible.  There  is  nothing  In  the 
act  wUic'h  will  preclude  any  other  county 
in  the  state,  so  soon  as  it  acquires  the  requi- 
site population,  from  inclusion  in  tbe  same 
class.  While  it  is  true  that  the  probabiUties 
are  against  any  other  county  reaching  this 
class  during  the  term  of  office  now  being 
served  by  respondent,  it  Is  not  impossible. 
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and  there  is  nothing  whatever  In  the  bill  to 
prevent  snch  a  county  from  entering  this 
elass.  In  the  absence  of  something  more 
tangible  than  the  mere  doctrine  of  probabili- 
ties, we  must  hold  that  there  was  no  inten- 
tion on  the  part  of  the  legislature  to  enact 
special  legislation  in  this  bill,  nor  do  we 
think  It  has  done  so.  The  former  opinion 
is  therefore  adhered  to.     Reversed. 


LBONARD  et  al.  v.  FRAZER,  arcnit  Jadge. 

(Supreme  Court  of  Michigan.  April  25,  1901.) 

■ORTOAOB-8BPARATB  TRACTS-FORECI<0- 
SUaa  DECRBB— OOMPELLINO 
BNFORCSSUSNT. 
A.  mortgage  covered  two  pieces  of  prop- 
erty. After  a  decree  in  foreclosnre,  the  inter- 
est of  the  mortgagor  in  one  of  the  pieces  was 
sold  at  a  receivers  sale  at  the  instance  of  a 
judgment  creditor,  and  the  sale  was  confirmed; 
the  creditor  becoming  the  purchaser.  There- 
after he  sold  the  interest  of  the  mortgagor  in 
the  other  piece  nnder  execution,  and  became  a 
pachaser  at  such  sale.  He  then  made  valuable 
improvements  on  the  first  piece,  with  the  con- 
sent of  the  mortgagor.  The  time  for  redemp- 
tion from  the  execution  sale  not  having  expir- 
ed, the  mortgagor  moved  to  compel  the  mort- 
gagee to  sell  under  his  foreclosure  decree,  so 
that  he  could  ascertain  the  amount  of  the  lieu 
on  the  second  piece,  and  the  amount  of  any  de- 
ficiency decree,  if  there  should  be  one.  The 
mortgagee  filed  a  consent  that,  when  the  title  of 
the  purchaser  of  the  second  piece  should  be- 
come absolute,  or  when  the  mortgagor  redeem- 
ed the  premises  from  sale,  the  mortgagee  would 
release  all  interest  in  the  property  vested  in 
him  by  the  foreclosure.  Held  that,  inasmuch 
as  the  mortgagor  had  no  right  of  redemption 
in  the  first  piece  of  land,  as  it  was  sold  by  the 
receiver  and  the  sale  had  been  confirmed,  the 
motion  was  properly  denied,  and  the  order  con- 
firming the  stipulation  would  be  affirmed. 

Mandamus  by  Henry  B.  Leonard  and  oth- 
ers against  Robert  B.  E'razer,  as  Wayne 
coonty  drcnit  Judge,  to  compel  the  granting 
of  «  motion  to  compel  a  sale  under  a  fore- 
etoBore  decree,  and  the  vacation  of  an  order 
eonflrming  a  stipulation  filed  by  the  mortga- 
gee.   Writ  denied. 

George  W.  Radford,  for  relators.  Wells, 
Angell,  Boynton  &  McMillan,  for  respondent 

HOOKER,  J.  Leonard  borrowed  from  Ste- 
phens ?40,000.  upon  two  pieces  of  real  prop- 
erty, which,  for  convenience,  we  will  call 
"Gratiot"  and  "Elliot,"  respectively,  from  the 
streets  uiKtn  which  they  were  located.  The 
legal  title  to  these  parcels  was  never  vested 
In  Leonard,  being  placed  In  the  lender,  Ste- 
phens, as  security  for  the  ^0,000,  at  Leon- 
ard's request,  by  the  persons  whose  contraeta 
Leonard  held.  Stephens  commenced  the  fore- 
closure of  his  mortgage  In  February,  1898, 
taking  a  decree  of  the  circuit  court  on  Feb- 
ruary 27,  1899,  which  was  affirmed  on  De- 
cember 2,  1899.  Stephens  v.  Leonard,  122 
Mich.  125,  80  X.  W.  1002.  Leonard  was  In- 
debted to  the  Preston  National  Bank,  which 
obtained  Judgment  on  its  claim  in  April,  1S9S, 
and  in  ^lay,  160S,  it  caused  an  execution  to 


be  levied  upon  Leonard's  Interest  and  title 
In  both  parcels;  and  as  Leonard  had,  prior 
to  the  rendition  of  said  Judgment,  conveyed 
Elliot  to  his  wife,  the  Preston  Bank  filed  • 
bill  in  aid  of  its  execution,  and  had  a  receiver 
appointed  tot  Leonard.  In  November,  1886, 
the  receiver  filed  a  petition  for  leave  to  sell 
Gratiot,  which  waa  incumbered  by  the  ruins 
of  a  costly  business  building.  A  hearing  was 
had,  and  upon  an  order  then  made  the  prop- 
erty was  sold,  and  the  sale  was  confirmed 
on  April  17,  1899.  The  Preston  National 
Bank  was  the  purchaser.  No  appeal  from 
this  order  was  taken,  and,  while  the  record  is 
silent  upon  the  subject,  we  infer  that  the 
proceeds  were  held  to  await  the  final  decree 
in  the  case.  Upon  final  hearing  of  the  case 
In  this  court,  thcT  transfer  of  Elliot  to  Mrs. 
Leonard  was  held  void  as  to  the  banlc.  except 
aa  to  homestead  rights,  and  our  decree  per- 
mitted the  sale  of  Elliot  on  the  execution, 
subject  to  the  homestead  rights,  and  con- 
firmed the  receiver's  sale  of  Gratiot,  and 
Elliot  was  sold  to  the  bank  for  $12,500  in 
June,  1900.  Presumably  both  parcels  are 
held  by  the  bank  subject  to  the  lien  of  Ste- 
phens' decree.  We  find,  then,  that  the  bank 
was  the  purchaser  of  Leonard's  Interest  in 
both  iiarcels,— Gratiot  at  receiver's  sale,  in 
February,  1889;  and  EUlot  at  execution  sale, 
in  June,  1900.  Stephens'  decree  in  the  fore- 
closure case  has  not  been  followed  by  sale. 
As  stated,  Gratiot  was  visited  by  a  disas- 
trous fire,  and  sometime  afterwards,  in  order 
to  prevent  loss  and  damage  to  his  Interest, 
and  that  of  Leonard,  in  the  property,  and  pos- 
sible damage  to  adjoining  property,  Stephens 
entered  and  expended  money  upon  the  prop- 
erty by  the  express  authority  of  Leonard,  and 
the  sum  expended  by  Stephens  was  allowed 
upon  the  hearing  of  the  case  of  Stephens  v. 
Leonard,  80  N.  W.  1002.  In  October,  1900, 
I^eonard  made  a  motion  in  the  circuit  court 
for  an  order  to  compel  Stephens  to  sell  the 
property  under  bis  decree  in  the  foreclosure 
case.  He  claims  that  this  Is  necessary,  so 
that  he  may  ascertain  after  the  sale  of  Grar 
tiot  how  much  of  the  decree  shall  remain 
a  lien  upon  EUlot,  and  also,  if  both  shall  be 
sold,  how  much  of  a  deficiency  will  remain  a 
personal  liability.  Leonard  has  no  interest 
left  in  Gratiot  except  the  right  to  have  it 
sold  and  applied  before  Elliot  shall  be  sold 
under  the  foreclosure  decree.  He  has  no 
right  of  redemption  of  Gratiot;  for  that  was 
sold  by  the  receiver,  nnd  the  purchaser's  title 
has  been  confirmed.  At  the  time  this  motion 
was  heard  the  solicitors  for  Stephens  filed  a 
consent,  in  writing,  on  behalf  of  their  client, 
that  ail  order  might  be  entered  that  when  the  ' 
title  of  the  purchaser  of  Elliot  at  the  execu- 
tion sale  should  become  absolute,  or  when 
Leonard  should  redeem  the  premises  from 
said  sale  acrording  to  law,  Stephens  should 
release,  by  appropriate  conveyance  to  the 
purchaser,  or  to  Leonard,  all  of  the  Interest 
In  said  property  vested  bi  him  by  the  fore- 
closure decree.    Thereupon  an  order  waa  en- 
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tered  redtbiK  the  recelyer's  sale,  and  con- 
flrmatlon  and  said  stipulation,  and  providing 
tbat  In  tbe  contingency  mentioned  In  said 
stipulation  complainant  sbould  release  Elliot 
in  conformity  thereto,  and  denying  Leonard's 
motion.  Leonard  has  asked  a  mandamus  to 
compel  the  circuit  Judge  to  vacate  the  order 
made  In  the  premises  and  grant  the  motion. 
The  bank  owns  the  equity  of  redemption 
in  Gratiot  the  primary  fund  In  the  foreclo- 
sure proceeding.  Since  purchasing  It  there 
has  been  expended  a  large  sum  In  restoring 
the  building  thereon,  and  Its  value  has  been 
correspondingly  enhanced.  As  between  the 
bank  and  Leonard,  the  sum  so  spent  cannot  eq- 
uitably be  applied  upon  Leonard's  mortgage. 
It  Is  claimed  that  the  secret  of  Leonard's 
effort  to  compel  the  sale  of  Gratiot  Is  to  get 
tbe  benefit  of  this  expenditure  In  reduction 
of  his  mortgage.  If  this  can  be  accomplished, 
it  may  be  profitable  to  redeem  EUlot,  when 
otherwise  it  might  not  The  stipulation  and 
order,  If  valid,  release  Elliot  from  tbe  lien  of 
the  decree,  and  it  may  be  that  tbe  defendant 
Leonard  Is  released  from  liability  for  a  de- 
ficiency, should  there  be  one.  We  think  that 
Stephens  is  bound  by  this  order,  and  therefore 
tbat  it  is  unnecessary  to  know  how  much 
Gratiot  will  pay  before  redeeming  Elliot,  if 
that  Is  petitioner's  object  While  one  bas  a 
right  to  pay  his  debts  when  due,  thereby  ex- 
tinguishing liens  upon  bis  property,  he  has 
not  usually  the  right  to  require  his  creditor 
to  institute  legal  proceedings  for  the  purpose. 
We  have  seen  that  Leonard  has  a  mere  equity 
of  redemption  In  EUlot  That  wlU  be  cut 
off  if  he  shall  fall  to  redeem  from  execution 
sale.  Then  the  bank's  title  to  Elliot  will  be- 
come absolute,  as  it  has  already  to  Gratiot, 
subject  to  the  Stephens  mortgage.  Then  the 
bank  only  will  have  an  equity  of  redemption 
In  Elliot  as  against  the  mortgage,  as  It  hajs 
now  In  Gratiot  and  by  mere  payment  of  the 
decree  It  would  acquire  a  perfect  title.  Ste- 
phens may  expect  such  a  payment  and  It 
may  be  that  It  Is  already  agreed  upon;  but 
whether  It  Is  or  not  we  think  that  he  can- 
not be  required  to  expend  money  in  pursuing 
his  foreclosure  proceedings  further  than  his 
Interests  demand,  and  that  we  should  not  aid 
Leonard  to  profit  through  an  application  of 
the  bank's  money  expended  upon  Gratiot  to 
his  mortgage.  The  order  of  the  circuit  court 
is  afiirmed,  and  the  writ  is  denied.  The  other 
Justices  concurred. 


RBLTEA  V.  TOMAHAWK  PULP  &  PAPER 
00. 

(Supreme  Oourt  of  Wisconsin.  April  90,  1901.) 
INJURY  TO  EMPLOYfi— ASSUMPTION  OF  RISK. 
1.  Plaintiff  bad  for  five  years  been  employed 
iu  paper  mills,  and  for  some  three  months  with 
defendant  before  the  injury  for  which  be  sues. 
He  was  accnRtomed  to  use  in  bis  work  a  pine 
board,  pivoted  by  a  bolt  at  one  end,  and  resting 
loociely  at  the  other  on  a  smooth  iron  plnte,  cov- 
ered with  grease.     Held,  that  the  risk  of  the 


wearing  of  a  pine  plank,  continually  swinging 
around  on  an  iron  bolt  as  a  pivot,  and  the 
probability  of  its  slipping  on  the  smooth  iron 
surface,  was  plain  to  piaiutiS,  and  he  must  be 
deemed  to  have  accepted  the  risk. 

2.  Failure  on  the  pnrt  of  plaintiff  to  observe 
tbe  want  of  repair  of  tbe  plank  was  as  Incon- 
sistent with  due  care  on  his  part  as  on  the  part 
of  his  employer,  and  be  must  be  held  to  have 
assumed  tbe  risk  of  such  want  of  repair  by 
continuing  in  the  employ  without  protest. 

Appeal  from  circuit  court  Lincoln  county; 
Charles  M.  Webb,  Judge. 

Action  by  Charles  Relyea  against  the  Tom- 
ahawk Pulp  &  Paper  Company.  Judgment 
for  defendant    Plaintiff  appeals.    Affirmed. 

An  action  for  personal  injuries  received 
by  tbe  plaintiff  while  engaged  as  back  tender 
in  the  paper  mill  of  tbe  defendant  on  June 
28,  18»U.  Plaintiff  was  BubstantiaUy  20 
years  of  age,  bad  been  employed  in  factories 
from  the  time  he  was  15,  and  In  paper  mills 
most  of  the  time  for  three  years  prior  to 
his  injury,  In  and  about  work  similar  to 
tbat  be  was  required  to  do  for  the  defendant. 
He  had  been  employed  in  the  same  capacit7 
In  defendant's  mill,  and  about  the  same  ma- 
chine, for  two  months  and  a  half,  at  the 
time  of  his  Injury.  Tbat  machinery  con- 
sisted of,  first  what  Is  luiown  as  tbe  "press 
machine."  consisting  of  rolls  whereby  tbe 
water  Is  pressed  out  of  the  pulp,  and  It  re- 
duced to  such  consistency  aa  to  enable  It 
to  be  carried  along  as  a  sheet  of  paper. 
Thereupon  it  passed  from  the  upper  part 
of  the  press  machine  across  a  apace  of 
about  3  feet  to  tbe  drying  machine,  which 
consisted  of  a  series  of  large  steel  rolls, 
heated,  around  which.  In  succession.  It  was 
to  pass  to  be  dried.  These  rolls,  in  num- 
ber 14,  some  8  feet  In  diameter  and  5 
feet  in  length,  were  arranged  successively 
In  a  longitudinal  iron  frame,  which  rose 
about  18  inches  from  the  floor,  and  at  each 
roll  was  surmounted  by  a  structure  to  sap- 
port  tbe  Journal  of  the  roller.  The  top  of 
this  frame  was  fiat  Iron,  5  or  6  Inches  in 
width,  and  apparently  might  be  used  by  the 
employes  to  step  up  onto  or  stand  upon  If 
necessary.  This  longitudinal  frame  was  In- 
terrupted between  the  press  machine  and 
the  dryer,  there  being  a  space  of  about  two 
feet  and  a  half,  where  It  was  cut  away  to 
enable  easy  access  for  a  man  between  the 
last  press  roll  and  the  first  dryer  roll  to 
carry  the  paper  sheet  across  whenever  nec- 
essary, and  to  engage  It  with  the  sheet  of 
felt  which  carried  It  along  under  the  front 
side  of  the  first  dryer  rolL  In  this  process 
it  was  customary  for  one  man  to  stand  In 
the  space  between  the  press  machine  and 
tbe  first  dryer  roll,  and  for  another  man, 
usually  tbe  plaintiff,  to  stand  upon  a  board 
which  spanned  this  breach  In  tbe  iron  frame. 
That  board  was  fastened  to  the  frame  at 
the  dryer  side  of  this  opening  by  a  securely 
fastened  bolt  on  which  It  moved  as  a  pivot 
being  swung  into  place  with  the  other  end 
resting  upon  tbe  frame  of  the  press  ma- 
chine, without  anything  to  secure  It    When 
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not  in  nse  for  the  purpose  above  stated.  It 
was  ordinarily  thrown  open,  and  back 
against  the  dryer  machine.  It  bad  been 
In  use  for  about  a  month  before  plaintiff's 
employment,  and  continuously  up  to  the  time 
of  the  injury.  It  bad  on  one  occasion 
worked  loose  around  the  bolt,  and  a  washer 
had  been  put  on,  and  the  bolt  again  screwed 
down  and  battered  down,  so  that  It  was 
tight,  and  some  force  had  to  be  exercised 
to  push  the  board  around  so  as  to  span  the 
opening  or  to  puU  it  out  of  the  way.  Where 
the  free  end  rested  upon  the  iron  frame  of 
the  press  machine  the  Iron  was  smooth,  and 
waa  subject  to  the  continual  dripping  of  oil 
and  grease.*  The  board  was  about  the  same 
width  as  the  iron  frames  on  which  its  two 
ends  rested,  and  neither  •  before  nor  after 
the  accident  had  It  been  discovered  but  that 
it  rested  smoothly  and  securely  at  both  ends. 
On  the  day  in  question  the  plaintiff  mounted 
this  board  for  the  purpose  of  carrying  the 
end  of  a  sheet  of  paper  from  the  press  over 
to  the  dryer  roll,  standing  about  midway 
lietween  the  two,  and  apparently  a  couple 
of  feet  from  the  latter.  He  observed  a  stray 
piece  of  paper  sticking  to  the  dryer  roll, 
which  it  was  necessary  to  remove,  and,  still 
standing  upon  the  board,  he  reached  over 
diagonally  into  that  machine,  and  attempted 
to  pick  It  off  at  a  point  Just  above  the 
point  of  contact  between  the  rapidly  moving 
felt  and  the  hot  dryer  roll,  whereupon,  ac- 
cording to  bis  story,  the  board  tipped  a  lit- 
tle and  slipped  out  backward,  and  he  was 
thrown  forward,  and  his  hand  drawn  In 
between  the  roil  and  the  felt,  and  injured. 
He  had  occasion  to  use  this  board  from  5  to 
15  times  per  day,  and,  while  it  was  some- 
times swung  in  and  but  of  place  by  his 
associate,  that  was  frequently  done  by  him- 
self. Some  evidence  was  offered  that  such 
boards  were  not  ordinarily  used  In  other  fac- 
tories, and  the  plaintiff  testified  that  he  had 
never  seen  one  elsewhere;  that  In  some  he 
was  accustomed  to  stand  upon  an  Iron  step 
made  for  the  purpose,  and  in  others  to  stand 
astride  of  the  opening,  with  a  foot  on  the 
frame  of  each  machine.  At  the  close  of  the 
evidence  a  verdict  was  directed  for  the  de- 
fendant, upon  which  judgment  was  entered, 
.whence  this  appeal. 

J.  G.  Kerwin,  for  appellant  A,  H.  Wood- 
worth  (Curtis,  Reld,  Smith  &  Curtis,  of  coun- 
sel), for  respondent. 

DODOE,  3.  (after  stating  the  facts).  The 
appellant  is  a  little  vague  as  to  the  specific 
failure  on  defendant's  part  which  Is  claimed 
to  constitute  a  breach  of  its  duty  to  furnish 
a  reasonably  safe  place  for  plaintiff  to  work. 
He  seems  to  assert  defect  In  original  con- 
struction of  the  apparatus  In  using  a  board 
pivoted  by  a  bolt  at  one  end,  and  resting 
loosely  at  the  other  on  a  smooth  iron  plate, 
because  the  defendant  should  have  forpseen 
that  by  continual  use  the  pivot  would  be- 
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come  loose,  the  board  wonld  become  un- 
even, and  the  iron  surface,  oa  which  the 
loose  end  rested,  would,  by  dripping  of  oil, 
become  slippery,  so  that  that  end  of  the 
board  might  slip  off.  He  seems  also  to  sug- 
gest that  defendant  was  negligent  because 
some  or  all  of  these  tronbles  had  ensued, 
and  not  been  repaired.  The  trial  court  .held 
that  no  defect  In  original  construction  was 
assigned  by  the  complaint,  and  that  the 
mere  lack  of  repair  was  necessarily  as  ob- 
vious and  well  known  to  plaintiff  aa  to  the 
master  or  any  of  its  employes,  and  he  must 
be  held  to  have  either  assumed  the  risk 
thereof,  or  been  as  much  guilty  of  negli- 
gence in  using  the  device  as  the  master  was 
In  permitting  It  to  remain  for  use.  The  gen- 
eral principles  of  law  governing  this  class 
of  cases  are  now  so  trite  as  hardly  to  Jus- 
tify their  restatement  The  general  rule  that 
the  master  must  furnish  a  reasonably  safe 
place  and  reasonably  safe  appliances  is  sub- 
ject to  the  modification  that,  but  for  positive 
prohibition  by  law,  the  master  may  construct 
and  equip  his  factory  as  he  sees  fit,  with- 
out liability  to  an  employe  who,  with  knowl- 
edge or  adequate  means  of  knowledge, 
chooses  to  take  the  risks  thereof.  Osborne 
V.  Coal  Oo.,  07  Wis.  27,  71  N.  W.  814;  Mlelke 
V.  Railroad  Co.,  103  Wis.  1,  79  N.  W.  22. 
In  the  light  of  this  rule,  it  matters  Uttle 
whether  the  afrangement  In  question  was 
vicious  In  original  design  and  construction, 
because  likely  to  become  loose  and  insecure 
as  a  necessary  result  of  its  ordinary  use,  or 
because  the  unsecured  end  was  naturally 
likely  to  slip  out  from  under  one  using  It 
or  whether  it  had  become  dangerous  by  get- 
ting out  of  repair  in  these  respects.  There 
can  be  no  doubt  that  any  such  peril  from 
original  construction  or  any  defect  which 
had  developed  In  the  course  of  Its  use  was 
as  patent  to  plaintiff  as  to  the  defendant 
He,  a  man  with  five  years'  mechanical  ex- 
perience, did  not  need  to  be  informed  of 
the  likelihood  of  the  wearing  of  a  pine  plank 
continually  swinging  around  an  iron  bolt  as 
a  pivot  nor  of  the  probability  that  a  plank 
might  slip  where  it  rested  loosely  on  a 
smooth  and  greasy  Iron  surface.  If  by  lean- 
ing over  he  subjected  It  to  lateral  pressure. 
These  perils  were  plain  before  his  eyes.  He 
must  be  deemed  to  have  accepted  them,  and 
assumed  the  risk.  If,  on  the  other  hand, 
those  perils  had  developed  In  the  natural 
course  of  the  use  of  the  appliances  by  him- 
self and  his  companions,  failure  to  observe 
them  would  be  quite  as  inconsistent  with 
due  care 'on  his  part  as  on  the  part  of  any 
representative  of  the  employer;  for  the  very 
use  he  made  of  them,  namely,  the  opening 
and  closing  of  the  board,  and  stepping  there- 
on in  the  course  of  his  work,  was  obviously 
the  surest  means  of  discoveriug  such  de- 
fects as  are  now  claimed  to  have  existed. 
He  must  equally  be  held  to  have  known 
and  assumed  the  risks  of  such  disrepair  by 
continuing  In  the  employ  without  protest 
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The  action  of  the  trial  conrt,  In  directing 
verdict  for  the  defendant,  uras  therefore 
Justified  on  the  gronnd  that  plalntlfF  had 
assumed  the  risks  of  the  defects  from  wbl^ 
he  claimed  to  have  suffered,  and  we  need 
not  consider  whether  the  testimony  as  to 
existence  of  such  defects  was  credible  In 
view  of  the  physical  facts,  nor  whether 
plaintiff  was  conclusively  shown  gnllty  of 
contribntory  negligence  In  the  performance 
of  his  wortc,  both  of  which  questions  are 
discussed.  We  find  nothing  material  to  our 
conclusion  In  the  rejection  of  certain  evi- 
dence. The  result  must  have  been  the  same 
had  It  been  admitted  and  considered.  Judg- 
ment affirmed. 

BARDEBN,  J.,  took  no  part 


STATE  ex  rel.  QIROTTX  v.  LIEX.  Oty  Clerk. 
(Supreme  Ooort  of  Wisconsin.  April  30.  1901.) 
APPEAL  AND  KRROR-RECORD— SUFFlCrKNCT 
— DISMISSAI* 
Where  the  Jndgnient  appealed  from  was 
not  inclnded  In  the  record,  nor  returned  to  the 
^^»^late  court  from  the  court  below,  the  ap- 
peal must  be  dismissed. 

Appeal  from  circuit  court,  Jackson  county; 
James  O'Neill,  Judge. 

Certiorari  by  the  state  of  Wisconsin,  on  re- 
lation of  Bartell  Olrouz,  against  Martin  A. 
liien,  as  city  clerk  of  Black  River  Falls,  to 
review  the  action  of  the  board  of  review  in 
assessing  relator's  property.  From  a  Judg- 
ment in  favor  of  lelator,  defendant  ai^eals. 
Appeal  dismissed. 

Carl  C.  Pope,  for  appellant  Lamb,  Rich- 
mond &  Ijamb,  for  respondent 

DODQB,  J.  The  Judgment  appealed  from 
la  not  Included  In  the  record  nor  returned  to 
na  from  the  conrt  below.  In  its  absence,  we 
have  no  jorisdictlon  of  an  appeal  therefrom. 
Barton  y.  Mercantile  Co.,  104  Wis.  420,  80 
M.  W.  T89.    Appeal  dismissed. 


GLASSBRENNER  v.  GROULIK. 
(Snpreme  Ooort  of  Wisconsin.    April  30,  1001.) 
INJUNCTION  —  IRRBPARABLB   INJURY  —  REM- 
EDY AT  LAW— DAMAGES— APPEAL  AND 
ERROR— RECORD— CERTIFICATION. 

1.  Where  plaintiff  alleged  that  he  was  the 
owner  of  certain  ice,  which  be  allowed  defend- 
ant to  cat  and  store  on  premises  occupied  by 
defendant,  under  agreement  that  both  parties 
were  to  use  the  Ice,  but  that  defendant  was 
preventing  plaintiff  from  using  it  and  that 
plaintiff's  dairy  business  would  be  destroyed, 
he  was  not  entitled  to  an  Injunction,  as  he 
might  obtain  ice  elsewhere,  and  he  had  not  al- 
leged that  defendant  could  not  respond  in  dam- 
ages. 

2.  Thon^  Rev.  8t  18g&  |  3060,  requires 
that  on  appeal,  the  clerk  shall  certify  the  pa- 
pers returned  as  the  original  papers  or  copies 
used  on  the  hearing,  where  the  order  appealed 
from  names  the  papers  on  which  It  is  based, 
and  all  these  papers  are  returned  by  the  clerk. 


the  appeal  will  not  be  dismissed  becatne  the 
return  merely  stated  that  the  papers  returned 
were  the  "original  papers  in  the  action,"  as  it 
appeared  that  the  whole  ease  was  before  the 
appellate  conrt 

Appeal  fMBi  municipal  «ourt  of  Racine;  D. 
H.  FJett  Judge. 

Bill  by  Leonard  Olassbrenner  against  John 
Orouilk  for  an  Injunction.  From  an  order 
dissolving  an  order  for  an  Injunctioo,  plain- 
tiff appeals.    Affirmed. 

This  is  an  appeal  from  an  order  disBolving 
an  Injunctional  order.  The  complaint  upon 
which  the  preliminary  injunctional  order  was 
granted  alleged.  In  substance,  (hat  on  the 
Ist  of  January,  1000,  the  plaintiff  was  hi 
possession  of  42  acres  of  land  In  Racine  coun- 
ty as  tenant,  and  that  Us  term  did  not  ex- 
pire until  April  1,  1900,  and  that  be  was  the 
owner  of  the  ice  upon  a  certain  pond  upon 
said  land;  that  od  January  2,  1900,  be  made 
an  agreement  with  the  defendant  wbo  was 
then  the  owner  of  a  contract  for  the  con- 
veyance to  htm  of  said  land,  by  whi<A  the 
defendant  was  to  cut  the  ice  on  said  pond, 
and  store  it  in  the  Ice  house  on  the  premises, 
using  the  plalntilTB  Ice  tools  and  shavings 
therefor,  and  permit  such  ice  to  remain  cm 
the  premises  in  said  lee  bouse  during  the 
year  1900,  it  being  understood  that  both  par- 
ties might  use  said  ice  during  said  year,  and 
that  the  plaintiff  should  have  the  right  to 
enter  on  the  premises  and  take  such  ice  as 
he  might  desire  to  use  in  his  business;  that 
the  plaintiff  was,  and  now  is,  engaged  In  the 
dairy  business,  and  that  it  was  essential  to 
his  business  that  be  have  a  stock  of  Ice  to 
keep  the  milk  and  cream  from  spoiling;  that 
defendant  harvested  said  Ice  in  pursuance 
of  the  agreement,  and  the  plaintiff  fully  per- 
formed bis  part  of  the  agreement  and  that 
April  1,  1900,  the  defendant  took  possession 
of  the  premises,  and  now  is  In  possession  of 
the  same,  having  obtained  a  deed  thereof 
from  the  former  owner;  that  the  defendant 
permitted  the  plaintiff  to  enter  on  the  prem- 
ises, and  to  take  ice  from  said  Ice  house,  for 
use  In  his  business,  until  June  27,  1000,  when 
the  defendant,  without  cause,  refused  to  al- 
low the  plaintiff  to'  enter  on  said  premises 
and  take  any  more  ice  therefrom;  that,  un- 
less defendant  is  restrained  from  Interfering 
with  the  plaintiff's  right  to  enter  said  prem 
ises  and  use  said  Ice,  the  plaintiff's  buainees 
will  be  destroyed,  and  he  will  suffer  Irrepaxa- 
ble  loss;  that  there  Is  sufficient  ice  on  said 
premises  to  supply  the  wants  of  both  parties 
dm-ing  the  year  1900;  and  tnat  plaintiff  has 
no  other  ice,  and  is  unable  to  procure  any 
other,  and  relies  wholly  upon  sold  ice  for 
use  In  his  business.  The  Injimctional  order 
granted  upon  this  complaint  without  notice 
to  the  defendant  restrained  the  defendant 
from  Interfering  with  the  plaintiff's  business 
and  his  right  to  enter  on  the  premises  and 
take  ice  therefrom.  The  motion  for  dlssolo- 
tion  of  the  injunction  was  based  upon  the 
answer  of  the  defendant  together  with  his 
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afBdavH  and  the  affldarlt  of  his  son.  The 
answer  admitted  the  plaintiff'B  occupation 
and  tenancy  of  the  premiges,  and  admitted 
his  own  ownership  and  posceasion  thereof 
Blnce  April  1,  1900,  but  denied  the  making 
of  Buy  agreement  by  which  the  plaintiff  was 
allowed  to  take  ice  from  the  ice  house  on 
said  premises  after  April  1,  1900.  The  affi- 
davits of  the  defendant  and  his  son  denied 
at  length  the  making  of  any  such  agree- 
ment with  regard  to  the  use  of  ice  as  set 
forth  in  the  complaint  Upon  the  hearing 
of  the  motion  for  dissolution  of  the  prelim- 
inary injnnctional  order,  ttie  plaintiff  flled 
on  additional  affidavit,  to  the  effect  that,  if 
the  Injunction  were  dissolved,  be  would  be 
without  remedy,  for  the  reason  that  the  ice 
would  be  used  up  and  melted  at  the  time 
of  the  trial  of  the  action,  and  the  plain- 
tiff's business  would  be  mined.  Upon  the 
hearing  of  the  motion,  the  preliminary  in- 
jnnctional order  was  vacated,  and  the  plain- 
tiff appeals. 

Heck  &  Krenzke,  for  appellant.  Martin 
J.  Olllen,  for  respondent. 

WINSLOW,  J.  (after  stating  the  facts). 
It  is  manifeet  that  there  was  no  abuse  of 
discretion  in  vacating  the  preliminary  in- 
jnnctional order.  It  is  common  knowledge 
that  ice  is  a  commodity  which  may  at  all 
times  be  purchased  in  the  market  It  is 
nowhere  allied  that  the  defendant  was  in- 
solvent or  that  a  judgment  for  damages 
against  -him  could  not  be  collected.  The 
allegation  of  Irreparable  injury  is  therefore 
of  little  or  BO  weight  If  plaintiff  was  de- 
barred from  obtaining  his  ice  from  the  ice 
house,  he  could  obtain  it  elsewhere,  aad 
he  could  collect  his  loss  or  damage  from 
the  defendant  if  he  showed  himself  entitled 
to  recover  any  loss  or  damage.  The  case 
is  not  one  where,  if  the  plalutlfl  recovers, 
bis  remedy  wlU  be  valueless,  or  he  will  suf- 
fer irreparable  injury  unless  the  status  quo 
be  maintained;  hence  the  case  of  Manufac- 
turing Co.  r.  Goodrlck,  103  Wis.  486,  78  M. 
W.  1090,  is  not  applicable. 

A  motion  was  made  to  dismiss  the  appeal 
because  the  return  of  the  clerk  does  not 
certify  that  the  papers  returned  are  the 
original  papers  (or  copies  as  the  case  may 
be)  used  upon  the  hearing  of  the  motion,  as 
required  by  section  3050,  Rev.  St  1898.  The 
return  simply  states  that  the  papers  returned 
are  "original  papers  In  the  action."  This 
court  has  frequently  held  that  in  case  of 
an  appeal  from  an  order,  where  neither  the 
return  nor  the  record  itself  shows  that  the 
papers  returned  are  all  of  the  papers  used 
by  each  party  on  the  motion,  the  appeal 
will  be  dismissed.  Carpenter  v.  Shepard- 
son,  4a  Wis.  400;  Tenney  v.  City  of  Mad- 
ison, 99  Wis.  539,  75  N.  W.  979;  Superior 
Consol.  Land  Co.  t.  City  of  Superior,  104 
Wis.  403,  80  N.  W.  739.  In  the  present  case, 
however,   the  order  appealed   from   names 


the  papers  upon  which  it  wts  based,  and, 
as  these  papers  are  all  returned  by  the  clerk. 
it  affirmatively  aj)pear8  upon  the  record  that 
the  whole  case  which  was  before  the  trial 
court  is  before  us,  notwithstanding  the  de- 
fective certificate  of  the  clerk.  Hence  we 
do  not  find  it  necessary  to  dismiss  the  ap- 
peal.   Order  affirmed. 


DIGKEI  T.  PUGH- 
(Bnpreme  Court  of  WitooiMdn.    April  80,  1901.) 

APPEAL  —  BILL  OF  HXCHPTIONS  —  PINDINl« 
OF  FACT  — RKVIEW  ON  APFBAL  —  SPBCIFIC 
PERFORMANCB  —  TBMDBS  —  ABIUTY  AND 
WILLINGNESS. 

1.  The  supreme  court  will  not  review  find- 
ings of  fact  when  no  exceptions  thereto  are 
incorporated  in  the  bill  of  exceptioas. 

2.  Where  plaintiS  brought  suit  to  enforce  spe- 
cific performance  of  a  contract  to  sell  real  es- 
tate, and  it  did  not  appear  that  he  had  ten- 
dered performasce,  or  was  able  or  willing  to 
perform,  he  was  not  entitled  to  a  deerte. 

Appeal  from  circuit  court  Racine  county; 
John  Uoodland,  Judge. 

Action  by  G.  H.  Dickey  against  W.  H. 
Pugh.  From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appeals.    AfBrmed. 

The  plaintiff  seeks  to  secure  the  spedflc  per- 
formance of  a  parol  contract  partially  per- 
formed, for  the  conveyance  of  certain  proper- 
ty described  In  the  complaint  The  findings 
show  that  the  A.  P.  Di(dcey  Manufacturing 
Company  was  the  owner  of  the  property  in 
1898.  The  assignee  sold  the  property  to  de- 
fendant for  $3,183.32,  subject  to  a  mortgage 
for  f  10,500,  upon  which  there  was  back  in- 
terest amountbig  to  $673.  Defendant  took  up 
the  old  mortgage  and  executed  a  new  ime, 
paid  the  back  Interest  and  entered  Into  pos- 
session. Plaintiff  desired  to  purchase  the 
property,  and  entered  into  negotiations  with 
defendant  which  residted  in  a  written  ean- 
tract  being  drawn,  but  which  was  never  sign- 
ed by  either  of  the  parties.  By  its  terms  de- 
fendant was  to  be  paid  all  sums  he  had  paid, 
together  with  an  account  be  had  against  the 
corporation  aforesaid,  and  was  to  be  relieved 
from  all  personal  liability  on  account  of  run- 
ning the  business  and  on  account  of  the  mort- 
gage mentioned.  The  plant  was  to  be  con- 
ducted by  plaintiff  on  a  salary,  and  defend- 
ant was  to  have  full  control  of  the  property, 
and  the  money  was  to  be  paid  and  defend- 
ant's release  secured  by  February  1,  1900. 
Up  to  that  time  defendant  was  wlUlng  to 
carry  out  the  agreement  Plaintiff  failed  to 
make  the  payment,  and  the  court  finds  he  has 
made  no  tender  or  offer  of  payment  and  that 
it  does  not  appear  that  he  Is  able,  ready,  or 
willing  to  perform.  Thereafter  defendant 
notified  plaintiff  he  had  made  other  arrange- 
ments regarding  the  business.  The  court  con- 
cluded that  plaintiff  was  not  entitled  to  relief, 
and  that  bis  complaint  was  without  equity. 
Judgment  was  directed  for  defendant  No 
exceptions  to  the  findings  are  preserved  in  the 
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bill  of  excepUona.  The  plaintiff  brings  this 
appeal  from  the  Jadgment  dismissing  the  ac- 
tion with  costs. 

Ingalls  &  Ingalls,  for  appellant  Palmer  9c 
Olttlngs  (Thomas  M.  Kearney,  of  counsel),  for 
respondent. 

BARDEBN,  J.  (after  stating  the  facts). 
There  being  no  exceptions  to  the  findings  in- 
corporated In  the  bill  of  exceptions,  this  court 
will  not  review  the  correctnass  of  the  court's 
conclusions  upon  the  facts  involved.  The  ex- 
act questioii  was  covered  by  the  recent  case 
of  Nichols  V.  City  of  Superior  (Wis.)  85  N.  W. 
428,  and  nothing  further  need  be  said.  The 
pleadings  and  findings  amply  sustain  the 
Judgment  Waiving  the  question  of  the  con- 
tract being  sufficiently  performed  to  entitle 
the  plaintiff  to  relief,  the  finding  that  there 
has  been  no  tender  of  performance,  and  that 
it  did  not  appear  that  the  plaintiff  was  able, 
ready,  or  willing  to  perform  the  contract  if 
given  an  opportunity,  would  be  sufficient  to 
Justify  the  Judgment  entered.  The  judgment 
la  affirmed. 


BOUTIN  et  al.  v.  ETSELL. 
(Snpreme  (k>Qrt  of  VTiaconsin.  April  30,  1901.) 
ACTIONS— LBQAL  OR  BQUITABLHl— TREATMBNT 
BY  PARTIHS— COUNTT  TREASURER'S  BONDr- 
SURBTY'S  LIABILITY— CONTRIBUTION— com- 
promise:—ATTORNEY'S  FEES  —  PRINCIPAL'S 
INSOLVENCY- ASSIGNMENT  OF  JUDGMENT— 
EFFECT. 

1.  Where  the  complaint  stated  a  plain  canse 
of  action  at  law,  and  the  action  was  treated 
aa  inch  by  the  parties  on  the  trial,  it  will  be 
so  considered  on  appeal. 

2.  Where  there  were  11  sureties  on  a  default- 
ing county  treasurer's  bond,  and  four  of  them 
e&cted  a  compromise  of  a  judgment  on  the 
bond  against  aU,  and  settled  with  the  county, 
they  could  recover  from  a  fifth  his  proportion- 
ate share  of  the  amount  paid  in  settlement, 
tiiongh  they  had  not  paid  more  than  their  pro- 
portion of  the  original  jadgment. 

3.  Where  4  of  11  sureties  on  a  defaulting 
treasurer's  bond  paid  out  money  for  reasonable 
attorney's  fees  for  defending  suit  on  the  bond 
and  securing  a  compromise  for  the  common 
benefit  of  all  the  sureties,  they  could  recover 
from  another  snrety  his  proportionate  share  of 
snch  expenses. 

4.  In  a  suit  by  sareties  against  co-sureties 
for  contribution,  the  fact  that  there  was  no 
evidence  that  the  principal  on  the  bond  was 
insolvent  would  not  prevent  a  recovery,  since 
the  principal's  insolvency  need  neither  be  aver- 
red nor  proved. 

5.  The  fact  tliat  the  sureties  on  a  defaulting 
county  treasurer's  bond,  who  settled  with  the 
county,  took  an  assignment  instead  of  a  sat- 
isfaction of  the  judgment  on  the  bond,  did  not 
prcjndice  a  co-surety  sued  for  contribution, 
where  there  was  no  attempt  to  enforce  the 
face  of  the  judgment. 

Appeal  from  circuit  court,  Bayfield  county; 
John  K.  Parish,  Judge. 

Action  by  Frank  Boutin,  Sr.,  and  others 
against  D.  J.  Etsell.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

One  Alonso  Knight  was  elected  county 
treasurer  of  Bayfield  county  for  the  term 


commencing  January,  1880.  He  executed  a 
bond,  with  the  plaintiffs,  defendant,  and  oth- 
ers as  sureties,  to  the  county,  and  entered 
upon  the  discharge  of  his  duties.  During  bis 
term.  Knight  became  a  defaulter,  and  there- 
after an  action  was  commenced  on  bis  bond 
against  his  sureties.  •  Service  was  made  on 
seven  of  the  sureties.  Including  the  plaintiffs 
herein.  Four,  including  the  defendant  were 
not  found,  and  did  not  appear.  The  others 
Interposed  a  defense  in  good  faith,  and  em- 
ployed counsel.  Judgment  was  docketed 
against  them  February  1,  1897,  for  $6,673.62. 
Afterwards  the  plaintiffs  in  this  action  secur- 
ed a  compromise  with  the  county,  and  paid 
12,000  and  took  an  assignment  of  the  Judg- 
ment They  also  paid  over  $388.50  for  coun- 
sel fees  and  expenses  in  defending  the  action 
and  securing  the  compromise.  They  bring 
this  action  against  the  defendant  to  compel 
him  to  pay  one-fifth  of  the  amount  so  paid 
by  them  upon  the  compromise,  and  for  coun- 
sel fees  and  expenses,  claiming  that  the 
other  sureties  are  either  without  the  state 
or  Insolvent  The  foregoing  facts  appear  in 
the  complaint  For  answer,  the  defendant 
admitted  the  execution  of  the  bond,  ^he  com- 
mencement of  suit,  the  Judgment  and  com- 
promise as  stated,  and  denied  the  other  alle- 
gntions.  He  also  set  up  that  two  of  the  sure- 
ties,  Nourse  and  McCamls,  were  dead,  and 
had  personal  representatives  within  Bayfield 
county.  The  case  was  tried  by  the  court 
with  a  Jury.  After  the  evidence  was  in,  the 
parties  stipulated  that  the  only  question  that 
would  be  submitted  to  the  Jury  was  as  to  the 
alleged  Insolvency  of  the  sureties,  and  of  the 
estates  of  those  shown  to  be  dead;  the  other 
questions  to  be  determined  by  the  court  By 
a  special  verdict  the  jury  found  the  issue  of 
Insolvency  as  claimed  by  plaintiffs.  The 
court  made  findings  for  plaintiffs,  and  direct- 
ed judgment  for  plaintiffs  for  $477.70,  and  in- 
terest from  December  10,  1897.  From  this 
Judgment  the  defendant  takes  this  appeal. 

J.  J.  Miles,  for  appellant  Sanborn,  Glea- 
son  &  Sleight  for  respondents. 

BARDEEN.  J.  (after  stating  the  facts). 
A  number  of  objections  to  the  validity  of  the 
judgment  are  raised  by  defendant,  which 
will  lie  considered  as  presented: 

1.  He  first  raises  the  question  whether  this 
Is  an  action  at  law  or  in  equity.  The  com- 
plaint states  a  plain  cause  of  action  at  law. 
It  was  so  treated  by  the  parties  on  the  trial, 
and  will  so  be  considered  here. 

2.  Next  It  is  claimed  that  there  were  11 
sureties,  and  the  facts  show  that  plaintiffs 
have  not  paid  more  than  their  proportionate 
^are  of  the  original  Judgment  This  con- 
tention ignores  the  fact  of  the  compromise. 
The  ultimate  Uabllity  of  all  the  sureties  to 
the  county  was  fixed  at  $2,000,  which  was 
paid  by  the  four  plaintiffs.  The  compromise 
was  one  which  resulted  to  the  benefit  of  all 
the  sureties,  and,  for  the  purposes  of  this 
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action,  must  be  considered  as  the  basis  of  In- 
dividual liability.  The  liability  of  a  surety 
to  contribute  to  one  who  has  paid  more  than 
his  share  of  the  common  debt  Is  one  that  is 
now  recognized  and  enforced  both  at  law  and 
in.  equity.  It  rests  upon  equitable  grounds^ 
and  appeals  to  tfie  conscience  ot  the  judge 
and  the  chancellor  alike.  The  time  was  that 
the  paying  surety  in  an  action  at  law  could 
<nly  recover  from  bis  co-surety  an  ali- 
quot part  of  the  whole  debt;  regard  being 
had  to  the  number  of  sureties,  and  without 
regard  to  the  insolvency  or  nonresldence  of 
any  of  them.  The  considerations  before 
mentioned  induced  a  modification  of  this  rule, 
so  that  It  may  be  said  to  be  established  law 
in  this  state,  as  well  as  others,  that,  when 
one  surety  has  paid  the  whole  debt,  he  may 
compel  contribution  from  such  of  his  co- 
sureties as  are  solvent  and  within  the  state. 
Smith  V.  Mason,  44  Neb.  610,  63  N.  W.  41; 
Stallworth  v.  Preslar,  34  Ala.  505;  Werborn's 
Adm'r  T.  Kahn,  93  Ala.  201,  9  South.  729; 
Faurot  V.  Gates,  86  Wla  669,  67  N.  W.  294; 
HardeU  v.  Carroll.  90  Wis.  350,  63  N.  W.  275. 
3.  Another  objection  is  that  no  recovery 
should  have  been  allowed  for  attorney's  fees 
paid  in  defense  of  the  suit  and  securing  a 
compromise.  There  is  no  claim  that  such 
fees  are  unreasonable,  or  that  they  were  im- 
prudently Incurred,  or  that  they  were  not  in- 
curred for  the  common  benefit.  On  the  con- 
trary, it  sufiSdently  appears  that  the  plain- 
tiffs acted  as  prudent  men  would  have  acted 
under  the  circumstances,  and  that  such  ac- 
tion resulted  in  a  substantial  benefit  to  all  of 
the  sureties.  The  following  authorities  Jus- 
tify the  allowance  of  such  fees  and  expenses: 
Backus  V.  Coyne,  45  Mich.  584,  8  N.  W.  694; 
Marsh  v.  Harrington,  18  Vt.  150;  Fletcher 
V.  Jackson,  28  "Vt  681;  Gross  v.  Davis,  87 
Tenn.  226,  11  a  W.  92;  4  Am.  &  Eng.  Bnc. 
Law,  8,  and  note;  1  Brandt  Snr.  §  283.-  We 
are  referred  to  the  case  of  Shepard  v.  Peb- 
bles; 38  Wis.  874,  as  sustaining  the  defend- 
ant's contention.  It  was  a  case  for  contribu- 
tion, and  the  writer  of  the  opinion  makes  use 
of  the  f(rflowIng  language:  "But  we  do  not 
understand  that  the  right  to  contribution  ex- 
tended to  the  costs  Incurred  by  the  plaintiff, 
or  paid  by  him,  In  the  action  brought  in  the 
circuit  court.  It  does  not  appear  that  the 
defendant  authorized  the  payment  of  those 
costs,  or  agreed  in  any  way  to  be  liable  for 
his  share  of  them,  and  there  Is  no  special 
count  in  the  complaint  which  would  warrant 
any  evidence  to  show  that  he  was  responsi- 
ble for  them."  There  are,  no  doubt,  cases 
when  the  expense  Incurred  by  a  surety  should 
not  be  allowed,  and  possibly  the  situation 
was  such  In  the  case  referred  to  as  to  Justify 
that  conclusion.  An  inspection  of  the  case 
and  briefs  on  file,  and  of  the  facts  stated 
in  the  opinion,  falls  to  disclose  the  exact 
ground  of  the  decision,  any  further  than  is 
disclosed  by  the  language  used.  If  the  de- 
cision is  made  to  rest  upon  the  fact  that  no 
foundation  for  the  recovery  was  laid  in  tb« 


complaint,  there  is  seeming  justification  for 
it.  Otherwise,  it  would  seem  to  stand  upon 
dubious  ground.  Since  the  decision  In  Fau- 
rot V.  Gates,  supra,  there  is  no  good  reason 
for  saying  that,  In  actions  of  this  kind,  rea- 
sonable attorney's  fees,  prudently  incurred 
for  the  common  benefit  of  the  sureties,  may 
not  be  recovered. 

4.  Another  objection,  somewhat  feebly  sug- 
gested, Is  that  the  evidence  does  not  sustain 
the  Jury's  finding  as  to  the  insolvency  of  the 
estates  of  several  of  the  deceased  sureties. 
The  evidence  Is  not  referred  to  or  discussed 
by  counsel.  There  Is  at  least  some  evidence 
In  the  record  to  support  the  conclusion  reach- 
ed, and,  counsel  not  deeming  the  point  of  suf- 
ficient importance  to  point  out  its  weakness, 
we  shall  hold  it  sufficient. 

6.  The  last  objection  urged  is  that  there 
was  no  evidence  that  Alonzo  Knight,  the 
principal  on  the  bond,  was  Insolvent  A  com- 
plete answer  to  this  position  is  that,  this  be- 
ing an  action  at  law,  no  such  evidence  or 
finding  was  necessary.  Thus,  it  is  said  in  1 
Brandt  Sur.  {  290:  "In  an  action  at  law 
by  a  surety  aganst  bis  co-surety  for  contribu- 
ton,  the  weight  of  authority  seems  to  be  that 
the  insolvency  of  the  principal  need  not  be 
averred  or  proved."  See,  also,  to  the  same 
effect  Smith  v.  Mason,  44  Neb.  610,  63  N.  W. 
41;  Goodall  v.  Wentworth,  20  Me.  322;  Ran- 
kin V.  Collins,  50  Ind.  158;  Sloo  v.  Pool,  16 
lU.  47.  The  fact  that  the  plaintiffs  took  an 
assignment  Instead  of  a  satisfaction  of  the 
Judgment  does  not  prejudice  the  defendant. 
They  are  not  seeking  to  enforce  the  face  of 
the  Judgment  but  only  for  such  sum  as  they 
paid  to  settle  the  claim.  Sections  3021-3024, 
Rev.  St.  1898,  recognize  the  right  of  the  sure- 
ties to  keep  the  judgment  alive,  and  we  see 
no  reason  why  It  may  not  be  done  by  assign- 
ment, if  the  parties  so  agree.  See  Bank  v. 
Fritz,  68  Wis.  390,  32  N.  W.  123.  The  Judg- 
ment is  affirmed. 


DUFUR  V.  PAULSON  et  al. 
(Supreme  Court  of  Wisconsin.    April  30,  1901.) 

LOOS  AND  LOOOINO  —  LIEN  CLAIMS  —  ASSION- 

H  BNT— EN  FORCE  MBNT— APPEAL— 

CASE— BRIEFS— COSTS. 

1.  The  mere  fact  that  one  is  a  partner  of  a 
firm  owning  a  part  of  logs  driven  onder  a 
"pooling"  arrangement  between  the  owners 
thereof  does  not  prevent  him  from  parcbasing 
llenable  claims  in  bis  own  behalf,  and  enforcing 
them  against  the  logs  driven,  and  such  pur- 
chase does  not  constitute  payment  nor  extin- 
guish the  liens. 

2.  A  "case"  containing  only  partisan  and  mis- 
leading statements  from  the  evidence  does  not 
comply  with  Sup.  Ct  Rule  8  (59  N.  W.  v.),  re- 
quiring BO  much  of  the  record  to  be  printed 
as  shall  be  necessary  to  a  full  understanding  of 
the  question  presented  for  review;  and  no  costs 
can  he  taxed  for  printing  it. 

3.  Under  Sup.  Ot.  Rule  27  (60  N.  W.  v.),  no 
costs  will  be  allowed  for  printing  a  brief  con- 
taining disrespectful  language  with  reference  to 
the  trial  court. 

Appeal  from  circuit  court  Ashland  county: 
Frank  M.  Fish,  Judge. 
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Action  iny  John  F.  Duf«ir  against  J.  A. 
Paulson  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

It  appeared:  That  In  the  sprbig  of  1898 
logs  of  various  owners  became  mingled  in 
the  White  river  waters.  That  such  logs  be- 
longed partly  to  the  firm  of  Yonnker  &  Ca, 
claimed  by  the  plaintiff  to  consist  of  John 
Tounker  and  C.  Dufur,  mother  of  the  plain- 
tiff, marked  "W.  B.";  other  logs  to  the  firm 
of  Peterson  A;  Paulson,  marked  "K.  M."  and 
"B.  E.  P.";  other  logs  belonging  to  John  F. 
Johnson,  marked  "Baby  Foot";  other  logs 
of  Wilkinson  &  Co.,  marked  "A.  M."  That, 
after  such  commingling,  all  of  the  above- 
named  owners  entered  into  an  agreement  on 
June  9,  1888,  called  a  "pooling"  arrangement, 
whereby  they  anthorized  J.  H.  Tounker  and 
one  Charles  Crogster  to  manage  the  drive  for 
all  of  them,  they  agreeing  to  contribute  pro- 
portionately to  their  quantity  of  logs.  Crog- 
ster shortly  dropped  out,  and  Tounker  super- 
intended the  drive,  and  to  that  end  employed 
one  Belknap,  who  issued  time  checks,  of 
which  49,  aggregating  $797.00,  claimed  to 
hare  been  purchased  by  the  plaintiff  In  his 
personal  capacity,  are  the  subject  of  this  suit 
Plaintiff  filed  a  petition  for  Hen  to  enforce 
the  whole  of  said  time  checks  against  only 
two  of  the  four  ownerships  of  logs,  namely, 
the  Peterson  &  Paulson  and  the  John  F. 
Johnson.  He  afterwards  commenced  this 
snit  to  enforce  such  Hen,  stating  a  separate 
cause  of  action  upon  each  of  said  49  time 
checks,  and  Joining  as  defendants  a  firm  of 
FoBsen  &  Ob.,  who,  by  contract,  were  under 
obligation  to  drive  the  Peterson  &  Paulson 
logs.  All  of  the  defendants  except  Peterson 
As  Paulson  suffered  default  They  Inter- 
posed answer,  wherein  they  first  set  up  a 
plea  In  abatement  alleging  that  the  plaintiff, 
Dnfur,  was  a  co-partner  with  John  H.  Tounk- 
er at  the  times  mentioned  in  the  complaint, 
"and  that  said  plaintiff  was  such  co-partner 
and  Jointly  interested  with  the  said  J.  H. 
Tounker  in  the  ownership  of  the  logs  marked 
'W.  B.,'  which  were  a  part  of  the  logs  upon 
wlilch  the  work  described  in  the  complaint 
herein  was  performed,  for  which  work  the 
time  checks  described  in  the  complaint  were 
Issued;  and  that  said  J.  H.  Tounker  is  a  nec- 
essary party  to  this  action."  The  answer 
further  proceeds  with  defensive  matter,  char- 
ging that  other  parties  than  the  defendants 
were  liable  and  their  logs  responsible  propor- 
tionately for  these  time  checks,  alleging  that 
the  defendants  Peterson  &  Paulson  had  fully 
paid  their  share  for  the  driving,  and  alleging 
that  Dufur,  instead  of  buying  said  time 
checks,  had  taken  up  and  paid  them  on  be- 
half of  the  said  co-partnership  of  Tounker 
and  Dufiu',  and  that  they  were  extinguished; 
also  setting  up  as  counterclaim  an  alleged  In- 
debtedness of  Tounker  &  Oo.  to  them.  Said 
defendants  also  tendered  |76  in  full  of  any 
liability  by  them  upon  the  cause  of  action  set 
out  in  the  complaint  and  subsequently  de- 


posited the  $70  in  court  where  it  was  at  the 
time  of  rendition  of  Judgment  Upon  the 
trial,  evidence  was  given  upon  the  various 
Issues,  and  at  the  close  of  the  evidence  both 
parties  moved  for  a  direction  of  verdict. 
There  was  argued  the  questloi)  of  law  as  to 
the  right  of  the  plaintiff  to  buy  in  time 
checks,  and  discriminate  among  the  several 
parties  liable  therefor  by  releasing  the  logs 
of  some  and  attempting  to  enforce  the  whole 
against  the  logs  of  only  a  part;  whereupon 
the  court  announced  that  he  would  take  a 
special  verdict  on  the  plea  In  abatement  any- 
how, inquired  of  counsd  if  there  was  any 
other  issue  of  fact  they  would  like  to  have 
submitted,  and  thereupon  submitted  to  the 
Jury  the  following  question  by  way  of  special 
verdict:  "Was  the  plaintiff,  John  F.  Dufur,  a 
partner  in  the  firm  of  John  H.  Tounker  ft 
Oo.  at  the  dates  and  times  mentioned  in  the 
complaint?"  which  was  answered  In  the  af- 
firmative. The  court  charged  the  Jury,  to 
which  charge  some  exceptions  were  taken  by 
the  plaintiff;  bat  neither  the  charge  nor  the 
exceptions  are  embodied  or  Identified  in  the 
bin  of  exceptions.  Thereupon  motions  for 
Judgment  notwithstanding  the  verdict  and 
for  new  trial  were  overruled,  and  Judgment 
dismissing  the  complaint  was  entered,  ap- 
parentiy  upon  the  plea  in  abatement  from 
which  Judgment  the  plaintiff  appeals. 

Tompkins  &  Merrill,  Alvord  ft  Dillon,  and 
John  F.  Dufur,  for  appellant  Saabom.  Olea- 
son  &  Sleight  for  respondents. 

DOD6B,  J.  (after  stating  the  fact^.  The 
trial  below  seems  wholly  Inconclusive  upon 
any  of  the  issues  Joined.  Upon  the  merits  no 
determinntlon  either  by  court  or  Jury  seems 
to  have  been  made  as  to  an^  issue  of  fact 
Upon  the  plea  in  abatement  a  question  was 
answered  by  the  Jiuy,  but  that  question  and 
answer  have  no  relevancy  to  tbe  mainte- 
nance of  that  plea.  Plaintiff  may  have  been 
a  partner  with  Tounker  at  all  of  the  times 
mentioned  in  the  complaint  as  the  Jury  finds, 
and  yet  have  perfect  right  to  maintain  this 
action  for  part  at  least  of  the  relief  sought 
Snch  partnership  would  not  render  it  im- 
possible ■  for  him  to  purchase  and  take  as- 
signment of  these  time  checlu,  and  to  en- 
force Hens  therefor  upon  the  logs  driven.  No 
objection  could  be  made  unleas  by  his  part- 
ner, to  whom  he  might  owe  some  fiduciary 
dut7.  If  the  claims  became  plalntifTs  indi- 
vidual property,  he  might  sue  thereon  alone, 
and  the  plea  In  abatement  could  not  be  sus- 
tained. On  this,  the  only  material  question, 
—whether  plaintiff  bought  the  time  checks 
individually  or  on  behalf  of  the  firm,— «o  de- 
cision was  made  below.  While  the  verdict 
was  taken  expressly  with  relation  only  to  the 
plea  In  abatement  the  question  of  partner- 
ship had  some  relevancy  to  the  issue  of  pay- 
ment Indeed,  appellant's  counsel  distinct- 
ly conceded  that,  if  plaintiff  was  a  partner 
witii  Tounker,  no  recovery,  conid  be  had. 
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became  bis  porchaae  would  tbem  constitiite 
a  payment  of  the  time  cheelca,  and  wotdd  ex- 
tingulgh  the  liens  aecuriag  them.  We  need 
not  consider  whether  even  the  firm  owning 
part  of  these  pool  loga  might  not  bo  pur- 
ctiase  lienable  claima  against  them  as  to 
keep  alive  the  lien  rU^t,  for,  as  already  stat- 
ed, an  individnal  partner  certainly  might. 
^Ve  cannet,  thecefoie,  agree  with  the  con- 
cession of  appellanfa  counsel,  and  hold  the 
mere  existence  of  partnership  conclusive 
agrainst  pbUntifTs  recovery.  If  he  purchased 
tlie  time  cbedcs  iadlvidually,  it  would  not 
constitiitB  payment  nor  extingpiish  the  lien. 
ELeace,  even  if  we  apply  the  verdict  to  the 
defenses  offered  in  bar,  it  is  alike  IncoBdo- 
slve  as  upon  the  plea  in  abateinent  It  bt 
not  contended,  and  could  not  be  socceesfully, 
tbat  the  Judgment  is  supported  by  uncon- 
tradicted evidence,  and  It  must  be  reversed, 
since  it  caanot  find  support  in  the  verdict 

Another  very  obvious  gi-ound  for  reversal 
of  this  general  Judgment  dismissing  the  com- 
plaint is  that  all  of  the  defendants  other 
than  Peterson  &  Paulson  were  in  default,  in 
effect  conceding  plalntifT's  right  to  recover. 
Certainly,  no  Judgment  could  properly  have 
been  rendered  In  their  favor.  While,  ap- 
parently, K  was  not  considered  upon  the  trial 
that  any  issues  of  fact  needed  to  be  passed 
on  fafy  tbe  lury  other  than  the  plea  in  abate- 
nient,  we  cannot  feel  Justified  in  attempting 
to  direct  a  Judgment  here,  even  If  we  should 
conclude,  as  appellant  asserts,  that  no  evi- 
dence supports  the  assertion  of  partnershiiK 
The  proceedings  upon  the  trial,  as  brought  be- 
fore ns  even  by  the  bill  of  exceptions,  are  In- 
Yolved  In  too  much  of  confusion  and  uncer- 
tainty to  warrant  snch  a  step.  Brown  t. 
Qriswold  (Wis.)  85  N.  W.  303.  In  addition  to 
tUs,  the  appellant  has  neglected  to  print  in 
the  "case"  even  that  which  the  record  does 
disclose. 

2.  The  appelant  alleges  12  assignments  of 
error.  Including  refusal  to  direct  verdict,  re- 
fusal to  enter  Judgment  notwithstanding  ver- 
dict, refusal  to  direct  with  reference  to  a  ten- 
der deposited  in  court,  giving  of  erroneous  In- 
structions, and  o4:bers;  thus  necessitating  for 
their  consideration  a  complete  examination 
of  the  entire  record,  including  the  evidence. 
The  record  contains  about  150  pages,  the 
printed  "case"  but  19.  It  contains  neither 
pleadings,  verdict,  charge,  exceptions,  nor 
evidence,  except  about  eight  pages  of  discon- 
nected selections  from  the  testimony  of  cer- 
tain witnesses.  On  no  single  subject  discuss- 
ed by  counsel  has  it  been  possible  to  pass 
without  going  to  the  record  Itself.  Worse 
than  this,  the  matter  which  is  printed  is  ei- 
ther partisan  statement  or  incomplete  and 
misleading  quotation.  The  printed  "case" 
falls  wholly  to  comity,  either  in  letter  or 
spirit,  with  rule  8  (59  N.  W.  v.),  and  no  costs 
can  be  taxed  therefor. 

A  Btm  more  serious  infraction  of  our 
roles  and  of  professional  propriety  forces  our 
attoitloB.    In  appellautfs  bdef  we  find  the 


following:  "Ninth.  The  conrt  Msed  in  bis 
cbaige  to  the  Jury.  The  charge  Indicated 
clearly  tike  feeling  of  the  court  The  court 
said  to  the  Jury:  The  question  for  yon  to 
determine  is  wtuether  o>  not  at  those  times 
John  F.  Dufur  was  the  "partner  in  Interest" 
with  John  H.  Younlcer  In  the  firm  of  J.  H. 
Younker  &  Ca'  This  is  absnrd,  nonsensical, 
ridiculous,  and  pr^udieiaL"  Under  no  cir- 
cumstances can  such  language  with  refer- 
ence to  a  trial  court  be  either  Justified  or  ex- 
cused; certainly  not  when  used  with  the 
deliberation  attendant  upon  the  preparation 
of  a  printed  brief  for  this  court  The  In- 
stance before  ns  la  especially  inexcusable  la 
that  the  appellant,  who  uses  it,  has  not 
bronsht  up  for  review  the  charge  of  the  court 
thus  characterised.  The  bill  of  exceptions 
does  not  contain  It  either  in  words  or  by 
identification,  by  which  means  only  can  we 
.receive  authentic  Information  of  its  contents. 
The  disrespectful  epithets  are  therefore  gratu- 
itous, and  without  even  self-interest  as  pal- 
liation. Appellant  must  at  least  suffer  the 
penalty  of  loss  of  coats  for  printing  in  such 
cases  denoanced  by  rule  27  (60  N.  W.  v.). 
Jvkdgment  reversed,  and  cause  remanded  for 
further  proceedings  according  to  law.  No 
costs  will  be  allowed  for  printing  "case"  w 
brief. 


8TANNARD  et  aJ.  t.  T0UMAN8  et  sL 
(Bapreme  Court  of  Wisconsin.    April  30.  1801.) 

OABNISBBB— DISC!HAROK-DI3POSAI<  OT  PROP- 
ERTY—RHVERSAI/— NEW  TRIAU-LIABILITT. 
Where  a  garnishee  was  discharged,  and 
there  was  no  order  continning  the  lien  on  the 
property  pending  an  appeal,  ai^  before  a  re- 
versal of  the  ease  the  garnishee  had  disposed  of 
a  part  of  the  property,  be  should  be  charged  on 
the  new  trial  only  with  the  property  which  re- 
mained in  liis  bands  at  the  time  of  the  reversal. 

Appeal  from  circuit  court,  Olark  county; 
A.  J.  Vlnje,  Judge. 

Action  by  John  D.  Stannard  and  another 
against  Dudley  B.  Manes  as  principal  de- 
fendant and  Clarion  A.  Toumans  as  gar- 
nishee. From  a  Judgment  in  favor  of  plain- 
tiffs  against  defendant  Youmans  as  garnishee, 
he  appeals.    Beversed. 

This  was  a  garnishee  action.  The  gar- 
nishee was  an.  assignee  under  a  voluntary 
assignment  for  the  benefit  of  creditors,  ex- 
ecuted by  one  Manes.  The  plaintiffs,  who 
were  creditors  of  Manes,  sued  blm,  and  re- 
covered Judgment  upon  their  claim,  and 
garnished  the  defendant  claiming  that  the 
voluntary  assignment  was  void  because  of 
an  omission  in  .the  assignee's  bond.  Upon 
the  first  trial  of  the  garnishment  action  in 
the  circuit  court  the  garnishee  was  dis- 
charged, but  upon  appeal  to  this  court  that 
Judgment  was  remrsed,  and  the  case  was 
remanded,  with  directions  to  charge  the  gar- 
nishee, and  for  further  proceedings  accord- 
ing to  law.  100  Wis.  275,  75  N.  W.  1002. 
Upon  retnrn  of  the  rmmi-^  to  the  circuit 
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court  the  defendant  was  allowed  to  flle  a 
supplemental  answer  stating,  In  substance, 
that  the  first  Judgmoit  In  the  circuit  court 
was  rendered  at  the  October  term,  1886;  that 
no  appeal  was  taken  therefrom  until  Octo- 
ber, 1897,  and  that  the  bearing  upon  sncb 
appeal  took  place  at  the  January  term,  1888; 
that  the  property  In  the  hands  of  the  gar- 
nishee received  under  his  assignment  con- 
sisted of  certain  logs  and  piling,  together  with 
a  number  of  cows  and  horses,  the  nominal 
value  of  which  at  the  time  of  the  assign- 
ment was  fixed  at  $800;  that  the  actual  cash 
value  of  the  same  was  much  less  than  $800, 
but  that  of  such  property  all  except  6,200 
feet  of  piling  and  one  black  mare  four  years 
old,  were  sold  by  the  defendant  subsequent 
to  the  first  Judgment  In  the  circuit  court,  and 
prior  to  the  appeal,  for  the  aggregate  sum 
of  $293.87;  that  prior  to  the  reversal  of  the 
case  in  this  court  the  defendant  had  paid 
out  for  necessary  expenses  and  costs  of  the 
assignment  $207.75,  and  after  such  reversal 
had  also  paid  out  $75,  being  the  taxed  costs 
upon  such  appeal,  leaving  In  his  hands  $11.12 
In  cash;  and  that  there  were  also  Ui  bis 
bands,  undisposed  of,  the  5,200  feet  of  piling 
and  the  black  mare.  Wherefore  the  garnishee 
prayed  that  he  be  held  responsible  only  for 
the  property  which  was  In  bis  hands  at  the 
time  of  such  reversal.  The  facts  stated  In 
the  supplemental  answer  were  no't  denied  at 
the  trial,  but  were.  In  substance,  admitted, 
and  no  evidence  was  interposed  except  the 
affidavit  of  Mr.  Sturdevant,  respondents'  at- 
torney, showing,  among  other  things,  that  the 
property  assigned  to  the  defendant  was  of 
the  value  of  upward  of  $800.  The  plaintifts 
elected  to  take  a  personal  Judgment  against 
the  defendant  for  the  amount  of  the  Judg- 
ment In  the  main  action,  being  the  sum  of 
$689.16,  and  such  Judgment,  with  costs,  was 
rendered,  and  the  defendant  appeals. 

S.  H.  Marsh  (James  Wlckham,  of  counsel), 
for  appellant.  L.  M.  Sturdevant  and  B.  F. 
Konntz.  for  respondents. 

WINSLOW,  J.  (after  stating  the  facts).  It 
is  quite  well  settled  that  the  discharge  of  a 
garnishee  by  a  court  of  competent  Jurisdic- 
tion releases  the  equitable  Hen  created  by  the 
garnishment,  and  protects  the  garnishee  In 
disposing  of  the  property  to  bis  hands  after 
such  Judgment  and  prior  to  Its  reversal  upon 
appeal,  unless  the  lien  be  continued  by  prop- 
er order  or  stay  of  proceedings  pending  the 
appeal.  Rood,  Garnishm.  i  215;  Maxwell  v. 
Bank,  101  Wis.  280,  77  N.  W.  148.  In  case 
there  has  been  no  such  stay,  and  the  gar- 
nishee has  disposed  of  the  property  sought 
to  be  reached  prior  to  the  reversal,  he  should 
be  allowed  upon  new  trial  to  plead  such  dls- 
poattion  aa  a  defense.  Maxwell  v.  Bank, 
Bupra.  Hence,  In  the  present  case.  It  being 
admitted  that  the  garnishee  bad  disposed  of 
the  property  sought  to  be  reached  after  the 
Judgment  discharging  him,  and  In  reliance 


thereon,  and  prior  to  the  judgment  of  re- 
versal, he  should  only  have  been  charged  as 
garnishee  with  the  property  which  still  re- 
mained In  his  hands  at  the  time  of  the  re- 
versal or  its  value.  It  aeems  probable  that 
the  circuit  court  construed  the  mandate  of 
this  court  upon  the  first  appeal  as  an  absolute 
direction  that  Judgment  be  entered  for  the 
property  In  the  hands  of  the  garnishee  at  the 
time  the  action  was  commenced,  and  It  must 
be  conceded  that  the  mandate  was  unfortu- 
nately worded.  It  did  not,  however,  direct 
the  entry  of  any  specified  Judgment,  bnt  tbat 
further  proceedings  be  had,  and  that  the  gar- 
nishee be  charged.  It  evidently  contemplat- 
ed a  new  trial,  and  necessarily,  also,  that  the 
garnishee  be  charged  with  such  liability  aa 
might  be  developed  upon  such  trial  by  tbe 
application  of  correct  legal  principles  to  the 
facts  established  by  tbe  evidence.  Judgment 
reversed,  and  action  remanded  far  a  new 
trial. 


WABDBB,  BUSHNBn:.L  &  OLBSSNBR  CX). 

T.  PISCHBK. 
(Supreme  Ooart  of  Wisconsin.    April  80,  1901.) 
WRITTEN    CONTRACT— ORAli    MODIFICATION— 
KVIDBNCE—AQEINCY—AUTHORITT— WAR- 
RANTY—CONTRACT  OF  BALE. 

1.  Where  plaintiff  sold  a  binder  to  defendant 
by  written  contract,  and  defendant  alleged  a 
parol  modification  of  the  written  c<»itract  by 
plaintiff's  agent,  the  essential  qaestion  was 
whether  or  not  the  minds  of  the  parties  met, 
and  whether  it  was  mutually  understood  tliat 
the  written  contract  shoald  be  changed;  and 
hence  a  special  question  which  assomed  that, 
if  the  Jury  found  that  a  certain  conversation  oc- 
curred after  the  making  of  the  written  contract, 
the  same  was  changed  thereby,  did  not  sabmit 
the  vital  issue,  and  was  prejudicial  error. 

2.  Where  plaintiff's  agent  sold  a  binder  to  de- 
fendant, agreeing  that  he  might  try  it,  and,  if 
he  was  not  satisfied,  return  it,  snch  agreement 
was  not  a  chang'e  in  the  warranty  of  the  ma- 
chine beyond  the  agent's  anthoritTj  since  it  only 
related  to  the  contract  of  sale,  which  tbe  agent 
was  empowered  to  alter. 

3.  Where  plaintiff  sued  for  the  price  of  a 
binder  which  defendant  had  returned  to  plain- 
tiffs agent,  claiming  a  rescission  of  the  contract 
of  sale,  the  receiving  of  the  madiine  by  plain- 
tiff's agent  without  objection  would  have  been 
a  complete  defense;  and  hence,  wlien  the  evi- 
dence on  this  point  was  conflicting.  It  was  er- 
ror not  to  submit  it  to  the  jnry. 

Appeal  from  circuit  court,  CHark  county; 
James  O'Neill,  Judge. 

Action  by  the  Warder,  Bushnell  &  Gless- 
ner  Company  against  William  Piscber. 
From  a  Judgment  in  defendant's  favor,  plain- 
tiff appeals.    Beversed. 

This  action  was  commenced  In  Justice 
court  The  complaint  shows  that  on  August 
4.  1899,  plaintiff  sold  the  defendant  a  binder 
upon  a  written  order;  the  price  to  be  $110, 
with  6  per  cent  interest  A  note  for  the 
amount  was  to  be  given  on  demand,  after 
receipt  of  the  machine,  payable  Novemb^ 
1,  1900.  One  of  the  conditions  of  the  sale 
was  that  If,  upon  one  day's  trial,  the  ma- 
chine did  not  work  w^^^  defendant  waa 
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to  give  plaintiff  or  its  agent  immediate  no- 
tice, and  allow  time  to  send  a  person  to  put 
It  in  order.  It  it  could  not  be  made  to  work 
well,  tben  defendant  was  to  return  it  at  once 
to  the  agent  from  whom  he  received  it.  The 
machine  was  delivered,  and,  after  trying  it 
one  day,  defendant  notified  the  plaintiffs 
agent  that  it  did  not  work  well.  Plaintiff 
sent  an  agent,  and  put  the  machine  in  order 
and  made  it  work  well.  Thereafter  plaintiff 
demanded  notes  for  the  purchase  price, 
which  defendant  refused  to  give.  The  an- 
swer admitted  giving  the  order,  and  the  re- 
ceipt of  the  machine,  and  alleged  that  it  did 
not  work  well  the  first  day,  notice  was  given 
to  the  agent,  and  an  attempt  made  to  rem- 
edy the  defects;  that  the  machine  did  not 
work  well,  and  was  returned  to  plaintlfTs 
agent  Upon  the  trial  in  circuit  court,  and 
after  the  evidence  was  all  in,  the  defendant 
was  permitted  to  amend  his  answer  by  set- 
ting out  that,  after  the  execution  of  the 
written  order  for  the  machine,  the  order  was 
modified  by  parol  to  the  effect  that  defend- 
ant was  to  be  Judge  of  whether  the  machine 
worked  well,  and,  if  It  did  not  work  to  his 
satisfaction,  it  might  be  returned,  and  the 
written  order  would  be  of  no  force.  A  spe- 
cial verdict  was  rendered  as  follows:  "Ques- 
tion No.  1.  Did  the  machine  work  well  upon 
the  first  day's  trial?  Answer.  Yes.  Ques- 
tion No.  2.  After  the  plaintiff's  agents  went 
out  on  Monday  afternoon  to  put  the  machine 
in  order,  was  the  machine  made  to  work 
well?  Answer.  Ko.  Question  No.  8.  Did  the 
defendant  on  Thursday,  August  8th,— the 
next  day  after  plaintiff's  agents  were  out  to 
make  the  machine  work  well,— return  the 
machine  to  Barton,  plaintiff's  agent,  claim- 
ing to  rescind  the  contract  of  sale  because 
the  machine  did  not  work  well?  Answer. 
(By  order  of  the  conrt)  Yes.  Question  No. 
4.  Pid  Barton,  plaintifTs  agent,  after  the 
written  order  was  signed  for  the  machine, 
agree  with  defendant  that  defendant  might 
take  the  machine  home  and  try  It,  and,  if 
be  was  not  satisfied,  bring  it  back,  and  it 
would  not  be  a  trade?  Answer.  Yes.  Ques- 
tion No.  6.  Did  the  defendant,  after  such 
trial,  bring  the  machine  back,  because  he 
was  dissatisfied  with  it,  and  claim  to  re- 
scind the  contract  aa  that  account?  An- 
swer. (By  direction  of  the  court.)  Yes.  Ques- 
tion No.  6.  In  case  the  court  decides  that  the 
plaintiff  is  entitled  to  recover,  at  what  sum 
do  yon  assess  its  damages?  Answer.  (By 
direction  of  the  court)  1110.00."  With  ref- 
erence to  the  fourth  question  the  court  gave 
the  following  instructions:  "Mr.  Barton  at 
first  testified  as  follows:  'Q.  Mr.  Barton, 
didn't  you,  after  this  contract  was  signed, 
and  before  the  binder  was  loaded  onto  Mr. 
Fischer's  wagon,  didn't  you  say  to  him  this: 
"Take  this  machine  home  and  try  it,  and, 
if  you  are  not  satisfied,  bring  it  back,  and  it 
is  not  a  trade"?  A.  Yes,  sir;  he  was  to 
have  one  day's  trial.'  Mr.  Barton,  on  hcing 
recalled  in  rebuttal,  states  that  he  Is  mis- 


taken in  saying  that  this  occurred  after  the 
signing  of  the  order.  He  now  claims  that 
the  conversation  on  this  subject  took  place 
before  the  order  was  signed.  The  defendant 
states  that  after  the  binder  was  loaded,  and 
after  be  had  signed  the  order,  the  following 
conversation  occurred  between  him  and  Mr. 
Barton:  'Before  I  started  I  said  to  Mr.  Bar- 
ton: "I  will  take  this  machine  home  now, 
and,  if  this  machine  satisfies  me,  then  it 
wlU  be  a  bargain."  "All  right"  he  said;  "if 
It  don't  work  well  and  don't  satisfy  you, 
bring  It  back;  yes." '  Now,  if  you  find  that 
such  conversation  actually  occurred  before 
the  signing  of  the  order,  and  not  after,  I 
will  Instruct  you  to  answer  this  question, 
'No.'  Your  answer  should  be  in  the  nega- 
tive unless  you  find  that  there  was  such  a 
conversation  after  the  signing  of  the  order. 
If  you  find  there  was  a  conversation  of  the 
purport  involved  in  the  question  which  I 
have  submitted,  after  the  signing  of  the  or- 
der, and  separated  from  such  signing  by 
some  clear  space  of  time,  then  you  may  an- 
swer this  question  in  the  affirmative." 
Plaintiff  moved  to  strike  out  the  answer  to 
question  4  and  for  Judgment.  This  motion 
was  denied,  and  Judgment  was  entered  for 
defendant  from  which  this  appeal  is  taken 
by  plaintiff. 

li.  M.  Sturdevant  for  appellant.  Marsh 
&  Tucker,  for  respondent. 

BARDEiEK,  J.  (after  stating  the  facts). 
The  result  reached  on  the  trial  of  this  case 
shows  a  somewhat  curious  complication  of 
aftairs.  The  plaintiff  bases  its  right  to  a 
recovery  upon  the  claim  that  it  sold  the 
binder  upon  the  conditions  set  out  in  the 
Rtatement,  and  that  after  it  had  been  tried, 
and  notice  given  that  it  did  not  work  well, 
an  agent  was  sent,  who  pnt  it  in  order  and 
made  it  work  in  full  compliance  with  the 
contract  Upon  proof  of  these  facts,  and 
that  defendant  refused  to  pay  for  the  ma- 
chine, the  plaintiff  had  a  right  to  recover 
damages  for'refusal  of  defendant  to  give  the 
notes  as  agreed,  unless  It  was  shown  that 
the  machine  did  not  comply  with  the  war- 
ranty, and  that  the  defendant  had  effectually 
rescinded  the  contract,  or  that  the  machine 
was  worthless.  Reaper  Oo.  v.  0>nway,  79 
Wis.  622,  48  N.  W.  854.  Such  damages  would 
ordinarily  be  the  purchase  price  agreed  to  be 
paid.  But  the  tmdisputed  proof  shows  that 
the  machine  was  returned  to  plaintiff  under 
a  claim  of  a  rescission  of  the  contract,  and 
that  it  was  taken  possession  of  and  tested 
by  plaintiff's  agents.  Of  course,  if  it  was 
accepted  by  them  without  protest  this  was  a 
complete  rescission  of  the  contract  and  plain- 
tiff would  have  no  right  of  action.  The  evi- 
dence is  not  entirely  clear  on  the  subject 
and  no  issue  was  submitted  to  the  Jury  that 
called  ui>on  them  to  determine  the  question. 
It  was  clearly  in  the  case,  and  ought  to  have 
been  determined.    To  further  complicate  the 
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case,  the  court  enbinltted  to  the  Jury  the 
question  of  whether  the  machine  "worked 
well"  upon  the  first  day's  trial.  This  was 
not  claimed  by  the  pleadings  on  either  side, 
although  the  evidence  amply  sustains  the 
finding  of  the  Jury  that  it  did.  9d  long  as 
the  plalntlfF  did  not  base  Its  right  of  recov- 
ery upon  that  fact,  we  see  no  reason  why  it 
was  submitted  to  the  Jury. 

In  answer  to  the  fourth  question,  the  Jury 
found  that,  after  the  written  order  for  the 
machine  had  beeU  signed,  plaintiff's  agent 
agreed  that  defendant  might  take  the  ma- 
chine home  and  try  it,  and  If  he  was  not 
satisfied  he  might  bring  It  back,  and  it  would 
be  no  trade.  This  was  based  upon  a  claim 
by  defendant  that,  after  the  machine  bad 
been  loaded  and  the  order  had  been  signed, 
he  had  a  conversation  with  the  agent  sub- 
stantially as  detailed  in  the  court's  Instruc- 
tions. This  was  claimed  by  defendant  to  be 
a  parol  modification  of  the  written  agree- 
ment, and  gave  the  defendant  a  right  to  re- 
turn the  machine  if  for  any  reason  he  was 
not  satisfied  with  it,  regardless  of  its  work- 
ing qualities.  The  finding  of  the  Jury  Is  at- 
tacked as  being  against  the  weight  of  the 
evidence.  This  claim  finds  considerable  sup- 
port in  the  fact  that  no  such  claim  was  made 
on  the  trial  in  Justice  court,  and  that  the  de- 
f^idant  then  swore  that  be  was  standing  on 
the  original  contract,  and  so  notified  the 
plaintiff's  agents.  The  parol  modification 
seems  to  have  been  an  afterthought  develop- 
ed some  time  after  the  second  trial  had  be- 
gun. .  It  is  contrary  to  all  the  reasonable 
probabilities  In  the  case,  and  finds  but  scanty 
support  in  defendant's  own  testimony,  when 
it  Is  considered  as  a  whole.  The  serious  er- 
ror In  the  case  arises  from  the  manner  In 
which  the  question  was  submitted  to  the  Jury. 
As  Indicated  In  the  statement,  the  court  told 
•the  Jury,  after  detailing  the  conversations 
between  the  agents  and  defendant,  that  If 
"they  found  there  was  a  conversation  of  the 
purport  Invc^ved  In  the  question  submitted, 
and  It  occurred  by  some  clear  space  of  time 
after  the  signing  of  the  order,  then  they 
should  answer  the  question  In  the  afilrma- 
tlve.  The  vice  of  this  Instmctlon  arises  from 
the  fact  that  the  court  bases  the  right  to 
answer  It  upon  a  determination  of  the  ques- 
tion of  whether  a  given  conversation  occur- 
red. The  real  question  was  whether  the 
minds  of  the  parties  met,  and  it  was  'mutual- 
ly understood  that  the  original  contract 
should  be  changed  In  the  particulars  men- 
tioned. That  question  was  not  submitted  to 
the  Jury  by  the  charge  given,  and  hence  con- 
stitutes prejudicial  error.  For  all  that  ap- 
pears In  the  case,  this  mlg-ht  have  been  mere 
loose  talk  of  the  agent  relative  to  his  under^ 
standing  of  the  terms  of  the  original  contract. 
Solemn  written  contracts  cannot  be  brushed 
aside  by  mere  casual  conversations.  The 
mluds  of  the  parties  must  meet,  and  the 
terras  of  the  new  agreement  be  established 
with  the  same  certainty  that  Is  required  of 


other  contracts,  or  It  will  not  be  recognised. 
The  plaintiff  raises  a  further  question  as 
to  the  authority  of  the  agent  to  alter  or  vary 
the  terms  of  the  written  order.  '  It  Is  argued 
that  the  change  claimed  relates  to  the  war- 
ranty'of  the  machine,  which  the  agent  bad 
no  authority  to  alter.  No  notice  of  limita- 
tions upon  the  agent's  authority  was  brought 
home  to  defendant.  Within  the  rule  stated 
In  Bannon  v.  C.  Aultman  &  Oo.,  SO  Wis.  307, 
49  N.  W.  967,  we  hold  that  the  agent  did 
not  go  beyond  his  authority  tn  the  matter 
complained  of.  There  is  nothing  In  the  writ- 
ten order  limiting  such  authority.  The  al- 
leged change  did  not  affect  the  warranty  of 
the  machine.  If  made,  It  simply  gave  the 
defendant  the  right  to  say  whether  the  ma- 
chine suited  him  or  not.  It  might  have  filled 
the  warranty  in  every  respect,  and  yet  not 
have  been  satisfactory  to  defendant.  The 
Judgment  Is  reversed,  and  the  cause  1>  re- 
manded for  a  new  trial 


WI5LCH  V.  TOWN  OF  GENEVA  et  at 

(Snpreme  Ooart  of  Wisoonsin.    April  80,  1901.) 

BRIDOBS  —  PKRSONAL    INJURIBS  —  CONTRIBU- 

TORT   NEGLIQBa<CB— VIOLATION 

OP  STATTJTE. 

If  a  person  in  charge  of  a  traction  engine 

weighing  over  five  tons   attempts  to  cross   a 

highway    bridge    wit^at    spanning    it    with 

planks,  as  required  by  Laws  1891,  c.  SS7,  he 

cannot  recover  for  personal  injuries  occasioned 

by  its  Insufficiency  and  want  of  repair. 

Appeal  from  circuit  court,  Waukesha  conn- 
ty;  Frank  M.  Fish,  Judge. 

Action  by  Urban  0.  Welch  against  the 
town  of  Geneva  and  another.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff  was  rnnniog  a  traction  en- 
gine weighing  nearly  12,000  pounds  along  de- 
fendants' highway.  He  came  to  a  wooden 
truss  bridge  which  spanned  a  creek  or  river. 
He  got  out  and  examined  the  bridge,  and  con- 
cluded It  was  safe.  He  thereupon  attempted 
to  cross  the  bridge  without  spanning  it  with 
planks,  as  required  by  chapter  367,  Laws 
1891.  The  bridge  broke  down,  and  plaintiff 
was  Injured.  He  brings  this  action  to  recov- 
er damages  for  such  injuries,  claiming  that 
some  of  the  bridge  timben  were  defective 
to  such  an  extent  as  to  render  the  highway- 
defective  and  dangerous.  The  court  directed 
a  verdict  for  defendants.    Plaintiff  appeals. 

Ingalls  &  Ingalls,  for  appellant.  D.  B. 
Barnes  (John  B.  Simmons,  of  counsel),  for  re- 
spondents. 

BARDBEN,  J.  The  sole  question  to  be  de- 
termined is,  what  effect  has  chapter  367, 
Laws  1891,  upon  the  right  of  plaintiff  to  re- 
cover for  Injuries  sustained  by  reason  of  the 
Insufficiency  and  want  of  repair  of  defend- 
ants' bridge,  under  section  1389,  Rev.  St.  1898? 
The  duty  of  towns  to  keep  their  roads  and 
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WliSgem  In  a  reasonably  safe  condition  for 
pabllc  vme  baa  been  discussed  so  nTany  times 
by  tills  court  that  citation  of  autborities  Is 
needless.  The  law  of  J»l,  abore  referred 
to,  provides  that  any  person  owning  or  pro- 
pelling a  steam  engine  upon  any  highway  in 
this  state  shall  be  liable  for  all  damages 
caused  to  any  bridge  or  culrert  therein  in 
certain  cases,  among  which  are  as  follows: 
"When  such  engine,  with  Its  equipments,  or 
attachments,  or  whatever  It  may  be  propel- 
Ing  upon  the  highway,  riiall  weigh  more  than 
Ave  tons,  exclusive  of  team,  if  so  propelled. 
When  the  person  or  persons  in  charge  of 
sach  engine  shall  fall  to  span  any  bridge  or 
cnlvert,  before  crossing  the  same,  with  planks 
at  least  two  Inches  thick,  twelve  Inches  wide, 
and  sixteen  feet  in  length,  over  which  the 
wheels  diall  pass  In  crossing  such  bridge  or 
cnlvert."  It  is  admitted  that  the  engine 
which  plaintiff  was  mnning  weighed  In  ex- 
cess of  five  tons,  and  that  he  did  not  span 
the  bridge  with  planks  as  required.  It  Is  not 
claimed  by  plaintiff  that  he  is  not  liable  for 
die  damages  sustained  by  the  defendants  for 
the  breaking  of  the  brldgre.  Admitting  this 
liability,  he  still  insists  that  under  the  prin- 
ciple announced  in  Sutton  v.  Town  of  Wau- 
watosa,  29  Wis.  21,  he  should  be  permitted 
to  recover.  In  attempting  to  apply  that  case 
to  the  situation  here  presented,  tiie  plaintiff 
falls  to  appreciate  the  exact  point  Involved. 
The  bridge  was  old  and  rotten.  Plaintiff 
drove  his  cattle  across  It  to  market  on  Sun- 
day. He  was  violating  the  provisions  of  the 
state  law  In  so  doing.  It  was  held  that  It 
was  no  answer  for  the  town  to  urge  this  fact, 
as  there  was  no  connection  between  the  vio- 
lation of  the  Sabbath  law  and  the  defective 
bridge.  As  said  In  the  opinion:  "The  fact 
that  the  traveler  may  be  violating  this  law 
of  the  state  had  no  natural  or  necessary  tend- 
ency to  canse  the  Injury  which  may  happen 
to  him  from  the  defect  AH  other  conditions 
and  circnmstances  remaining  the  same,  the 
same  accident  or  Injury  would  have  happen- 
ed on  any  other  day  as  well.  The  same 
natural  causes  would  have  produced  the  same 
result  on  any  i>ther  day,  and  the  time  of  the 
accident  or  Injury,  as  that  It  was  on  Sunday, 
Is  wholly  Immaterial,  so  far  as  the  cause  of 
It  or  the  question  of  contributory  negligence 
is  concerned."  Herein  lies  the  distinction 
between  the  cases.  Here  there  is  a  direct 
causal  connection  between  the  e-Kcesalve  and 
unlawful  weight  of  the  engine  and  tlie  acci- 
dent which  occurred.  It  is  impossible,  with- 
out entering  the  field  of  speculation,  to  say 
whether  the  accident  would  have  happened 
bad  the  engine  been  of  less  weight,  or  wheth- 
er It  would  have  happened  at  all  had  the 
bridge  been  spanned  by  planks  as  the  law 
requires.  If  plaintiff  used  an  engine  of  ex- 
cessive weight,  or  failed  to  properly  span  the 
bridge  with  planks,  and  Injury  resulted  to 
the  bridge,  he  was  directly  liable  for  such 
injury.  The  principle  Involved  Is  akin  to  that 
of  contribntory  negligence.    When  the  act 


done  directly  contributes  to  the  result  which 
follows,  the  court  will  not  enter  Into  specu- 
lation to  determine  the  relative  blame  of  the 
parties.  There  was  no  want  of  repair  on 
the  bridge.  The  towns  were  not  bonnd  to 
anticipate  that  the  bridge  would  be  used  In 
an  unusual  or  extraordinary  way.  Wilson  T. 
Town  of  Granby,  47  Conn.  50;  Clapp  v.  Town 
of  Ellington.  61  Hun,  68,  8  N.  T.  Supp.  616; 
Clulow  V.  McClelland,  151  Pa.  683,  25  AU. 
147;  McCormlck  v.  Washington  Tp.,  112  Pa. 
185,  4  Atl.  164.  They  need  not  anticipate 
that  an  engine  heavier  than  the  limit  fixed 
by  statute  would  be  driven  over  their  high- 
ways. Whenever  that  Is  done,  the  person  so 
doing  takes  the  risk  of  Injury,  and  is  without 
remedy  if  It  occurs,  when  the  excessive 
weight  contributes  to  produce  the  same.  It 
appearing  conclusively  that  the  using  of  this 
heavy  engine  contributed  directly  to  produce 
the  accident  complained  of,  we  see  no  ground 
np»n  which  the  plaintiff  can  base  a  right  of 
recovery.  It  Is  further  urged  by  defendants' 
counsel  that  plaintiff  InBt>ected  the  bridge  be- 
fore crossing,  and  concluded  that  It  was  safe, 
and  hence  the  towns  were  not  negligent  for 
failure  to  know  of  the  defect  which  an  ex- 
amination so  made  failed  to  disclose.  This 
Is  the  conclusion  stated  in  Oinlow  v.  McClel- 
land, supra,  but,  Inasmuch  as  the  evidence 
f&IIs  to  show  that  such  examination  was  any- 
thing more  than  cursory,  we  prefer  to  base 
this  decision  upon  the  point  first  mentioned. 
The  Judgment  Is-  affirmed. 


TISHACEK  v.  MILWAUKEE  KLBOntlC 

RX.  &  LIGHT  CO. 

(Supreme  Conrt  of  Wisconsin.    April  30.  1901.) 

STREET    RAILWAYS  —  PERSONAL    INJURIES  — 

CROSSINGS— INJURIES  TO  CHILDREN 

—negligence:— EVIDENCE. 
A  motorman,  when  some  60  feet  from  a 
street  crossing,  seeinz  a  five  year  old  girl  abont 
12  feet  from  the  track,  and  starting  to  cross  it, 
applied  the  brake  and  Bounded  the  gong.  The 
cnUd  moved  forward,  looking  at  the  car,  and 
stopped  abont  3  feet  from  the  track,  on  which 
the  motorman  released  the  brake.  When  the 
car  was  within  about  6  feet  of  the  croesing  the 
child  suddenly  started  to  cross,  and  was  run 
over  and  killed.  The  motonnan  testified  that 
he  was  running  at  the  rate  of  8  miles  per  hour, 
while  one  witness  testified  12,  and  another  16, 
miles  per  hour.  The  car  stopped  abont  GO  or  70 
feet  from  the  crossing.  Held,  that  the  motor- 
man  was  not  guilty  of  negligence  entitling 
plaintiff  to  recover. 

CasBoday,  CL  J.,  dissenting. 

ApiWal  from  circuit  court,  Racine  county; 
Prank  M.  Fish,  Judge. 

Action  by  Frank  Tisbacek,  administrator, 
against  tbe  Milwaukee  Electric  Railway  & 
Light  Company.  Prom  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

The  plalntltTs  Intestate,  a  little  girl  5  years 
old,  returning  from  school  at  about  11:30  a. 
m.  of  November  6,  1899,  when  crossing  Doug- 
las avenue.  In  the  city  of  Bacine,  at  its  In- 
tersection with  St  Patrick  street  was  run 
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over  and  killed  by  one  of  defendant's  cars. 
This  action  Is  brought  to  recover  damages 
tlierefor.  At  the  close  of  the  evidence  a  ver- 
dict for  the  defendant  was  directed  upon 
which,  after  motion  for  new  trial.  Judgment 
was  entered,  from  which  this  appeal  Is 
brought 

Smledlng  &  Smleding  (Wallace  Ingalls,  of 
counsel),  for  appellant.  Kearney  &  Thomas 
and  Spooner,  Rosecrantz  &  Spooner,  for  re- 
spondent. 

DODGB,  J.  The  principal  question  pre- 
sented by  the  assignment  of  error  is  whether 
the  evidence,  upon  consideration  most  favor- 
able to  the  plaintiff,  tends  to  establish  negli- 
gence on  the  part  of  the  motorman  in  charge 
of  defendant's  car.  The  motorman's  own 
narrative  Is  the  only  complete  statement  of 
bis  conduct.  He  testifies  that  running  north 
on  Douglas  avenue,  upon  a  slight  upward 
grade  less  than  1  foot  to  the  100,  at  about 
8  miles  per  hour,  when  about  CO  feet  from 
the  south  crossing  of  St.  Patrick  street,  he 
saw  this  little  girl  start  from  the  east  side 
of  Douglas  avenue  to  cross  that  street  He 
.apprehended  that  she  might  get  on  the  cross- 
ing in  front  of  his  car,  and  immediately  ap- 
plied his  brake  and  sounded  his  gong.  He 
continued  this  until  the  little  girl  stopped, 
as  hereinafter  stated.  There  Is  no  dispute 
that  he  had  plenty  of  time  to  have  stopped 
his  car  before  reaching  the  crossing.  When 
the  deceased  got  within  about  12  feet  of  the 
track  she  looked  round  at  him  and  bis  car, 
and  continued  so  to  look,  as  she  moved  for- 
ward, untlt  she  reached  a  point  about  3  or 
4  feet  from  the  track,  when  she  stopped, 
still  looking  at  the  car.  He  thereupon  threw 
off  ills  brake,  and  "let  the  car  drift  along." 
When  the  car  reached  a  point  about  6  feet 
from  the  crossing,  the  little  girl  suddenly 
started  to  run  across  in  front  of  It,  and 
either  tripped  and  fell  or  was  knocked  down 
by  the  car  and  ran  over.  The  moment  he 
saw  her  make  that  start  he  jumped  onto 
his  brake  with  all  his  strength,  and  attempt- 
ed to  drop  the  fender,  but  missed  the  peg. 
The  fender  on  the  car  was  arranged  either 
to  be  dropped  by  pressure  on  a  pin  in  the 
platform  or  by  coming  in  contact  with  any 
obstruction.  He  was  not  able  to  stop  the  car 
until  It  had  run  wholly  across  St  Patrick 
street.  The  only  other  eyewitness  was  a  Mrs. 
Nau,  sitting  In  a  buggy  on  St  Patrick  street, 
who  estimates  the  distance  of  the  car  at 
the  time  the  little  girl  started  across  Doug- 
las avenue  at  some  90  feet  from  the  cross- 
ing, and  Its  speed  at  that  time  at  about  12 
miles  an  hour.  She  in  no  wise  contradicts 
any  of  the  other  statements  of  the  motw- 
man,  and  confirms  him  In  the  statement  that 
the  little  girl  stopped  at  a  point  about  8  feet 
from  the  track,  and  then  attempted  to  run 
across  in  front  of  the  car.  Her  testimony 
Is  entirely  Indefinite  as  to  the  length  of  this 
stop.    In  response  to  her  own  counsel  she 


said  that  she  could  not  testify  to  the  lengtb 
of  time,  and  in  reply  to  cross-ezamlnatioo 
said  that  it  was  less  than  five  seconds. 
Another  witness,  not  In  sight  of  the  cross- 
ing, looking  out  of  a  window  further  south, 
saw  the  car  pass,  and  estimated  Its  speed 
at  16  miles  per  hour.  Her  line  of  vision  is, 
by  measurement  shown  to  hare  been  limited 
at  a  point  about  73  feet  south  of  the  cross- 
ing. She  saw  the  motorman  commence  to 
apply  his  brake  vigorously. 

There  Is  here  disclosed  no  conduct  from 
which  the  inference  of  negligence  can  be 
drawn.  Conceding  that  when  the  little 
girl  was  seen  to  start  across  the  street  the 
motorman  should  have  apprehended  the 
probability  that  she  would  not  exercise  ordi- 
nary observation,  care,  .or  Judgment  and 
might  be  In  peril  of  collision,  and  that  the 
duty  rested  on  him  to  take  all  precautions 
to  protect  against  such  result  the  evidence 
fails  to  show  that  be  omitted  any  part  of 
such  duty.  On  the  contrary,  it  establishes 
that  he  did  take  the  ordinary  and  usual  pre- 
caution of  sounding  his  bell  and  applying 
bis  brake  at  a  time  and  place  when  full 
control  of  his  car  -was  feasible  and  easy.  It 
quite  satisfactorily  appears  that  but  for  the 
child's  subsequent  conduct  no  accident  would 
have  occurred.  Certainly,  there  is  no  evi- 
dence that  up  to  the  time  the  decedent 
stopped  In  her  progress,  the  motorman  omit- 
ted any  precaution  which  might  have  af- 
fected the  result.  The  burden  of  proof,  of 
course,  was  on  the  plaintiff  to  prove  negli- 
gence, and,  in  the  absence  of  such  proof, 
no  inference  or  conjecture  can  be  indulged. 
Commencing,  then,  at  that  point  of  time 
when  the  decedent  stopped  in  a  place  oC 
safety,  looking  directly  at  the  car,  and  a'p- 
parently  for  the  very  purpose  of  awaiting 
its  passing,  can  negligence  be  predicated  upon 
the  fact  that  the  motorman  then  allowed  bis 
car  to  proceed  on  its  way,  evidently  with 
considerable  speed?  This  depends  on  wheth- 
er It  Is  within  reasonable  probability  that  a. 
6  year  old  child,  having  full  knowledge  of 
the  approach  of  a  car,  and  having  stopped 
apparently  because  of  It,  will  suddenly  run. 
from  a  place  of  safety  to  a  place  of  danger 
on  the  track.  We  cannot  think  an  affirma- 
tive answer  possible.  It  would  be  much, 
more  In  accord  with  probabilities  that  chil- 
dren playing  In  the  street,  in  apparent  ob- 
livion of  an  approaching  car,  should  sud- 
denly dash  in  front  of  It;  but  that  anticipa- 
tion of  such  acts  Is  not  essential  to  due 
care  in  operators  of  street  cars  this  and  other 
courts  have  already  decided.  We  suggest 
no  doubt  that  lu  operating  street  cars  In. 
places  where  children  of  tender  age  are 
known  to  be,  due  care  or  ordinary  care  In- 
volves a  high  degree  of  precaution,  in  con- 
templation of  thoughtlessness  and  heedless- 
ness; bat  common  experience  Justifies  the 
expectation  that  children  of  an  age  to  be 
permitted  to  care  for  themselves  upon  city 
streets  will  exercise  some  measure  of  pro 


wis.) 


DKHSOT  V.  MILWAUKEE  BLECTBIC  RY.  k  LIGHT  CO. 


973 


caution  when  danger  is  actually  observed 
by  them.  The  case  before  us  Is  distinguished 
from  many  which  have  found  their  way  Into 
the  reports  by  the  undisputed  fact  that  the 
child  saw  the  car;  that  she  gave  evidence 
by  her  conduct  of  appreciation  of  the  danger 
in  an  attempt  to  cross  In  front  of  It,  and  of 
the  exercise  of  Judgment  In  deciding  not  to 
incur  that  danger,  but  to  avoid  it  by  the 
natural  precaution  of  stopping  short  of  the 
perlL  In  this  respect  the  motorman's  con- 
duct 18  less  open  to  any  imputation  of  negli- 
gence than  in  most  of  the  cases  where  It 
was  decided  that  no  Inference  against  him 
could  be  drawn.  Eastwood  v.  Railway  Co., 
S4  Wis.  163,  68  N.  W.  651;  Holdridge  v. 
Mendenhall.  108  Wis.  1,  83  N.  W.  1109;  Chil- 
ton V.  Traction  Co.,  152  Pa.  425,  25  Atl.  606; 
Fleishman  v.  Railway  Co.,  174  Pa.  510,  34 
Atl.  110;  Funk  v.  Traction  Co.,  176  Pa.  559, 
34  Atl.  861.  No  negligence  being  shown  in 
thus  proceeding  to  send  bis  car  onward  past 
the  child,  none  can  exist  in  the  subsequent 
condact  of  the  motorman.  The  injury  was, 
then,  due  to  her  sudden  and  unexpected  ac- 
tion, against  which  no  acts  of  his  could 
avail.  The  trial  court  rightly  directed  a  ver- 
dict for  defendant.  We  discover  no  eiTor  In 
the  several  rulings  on  evidence  assigned  as 
such.    Judgment  affirmed. 

(May  2,  1901.) 

CASSODAY,  G.  J.  I  respectfully  dissent 
In  this  case.  There  la  evidence  tending  to 
show  that  when  the  little  girl  reached  the 
sidewalk  on  the  south  side  of  St.  Pat- 
rick street,  and  on  the  easterly  side  of  Dong- 
las  avenue,  the  car  in  question  was  from 
150  to  170  feet  southerly  from  St  Pa.trtck 
street,  and  the  little  girl  was  in  plain  sight 
of  the  motorman,  who  was,  at  the  time, 
facing  northward;  ^  that  the  little  girl  was 
then  about  32  feet  from  the  east  rail  of  the 
defendant's  track,  and  In  the  act  of  start- 
ing to  go  west  across  the  tracl:  on  the  south 
sidewalk  of  St.  Patrick  street:  that  she  was 
at  the  time  less  than  5  years  of  age,  and 
unattended  by  any  one;  and  that  there  was 
no  team  and  no  other  person  in  the  street 
to  obstruct  the  vision  of  the  motorman,  and 
that  he  could  stop  bis  car  by  the  brake  alone 
in  a  distance  of  from  60  to  120  feet,  and  by 
the  reverse  current  in  a  distance  of  not 
more  than  30  or  40  feet.  In  my  Judgment, 
the  motorman  was  bound  to  know  that  the 
little  child,  under  the  circumstances,  was 
practically  helpless,  and  in  imminent  peril, 
and  liable  to  go  in  front  of  the  car,  and 
hence  the  motorman  was  bound  to  have  his 
car  under  such  control  as  to  avoid  kill- 
ing or  injuring  the  child.  Instead  of  doing 
that  he  continued  his  car  at  such  rate  of 
speed  that  it  ran  from  70  to  80  feet  after  it 
struck  the  child,  notwithstanding  his  ad- 
mitted effort  to  try  and  stop  it  with  the 
brakes.  The  fact  that  the  child  apparently 
saw  the  car  when  12  feet  from  the  track, 
and  that  it  stopped  3  feet  from  the  track, 


I  18,  in  my  Judgment,  no  excuse  for  continuing 
the  car  with  such  high  rate  of  speed,  espe- 
cially as  there  is  no  evidence  that  the  at(q> 
was  for  any  perceptible  length  of  time.  It 
Is  well  settled  that  "the  question  of  negli- 
gence is  for  the  Jury  unless,  from  the  un- 
disputed facts,  the  inference  of  negligence 
or  its  absence  is  Inevitable."  Nelson  v.  Rail- 
way Co.,  60  Wis.  320,  19  N.  W.  52;  Kaples 
V.  Orth,  61  Wis.  531,  21  N.  W.  633;  Peter- 
son V.  Lumber  Co.,  90  Wis.  92,  62  N.  W. 
948;  and  numerous  other  cases  which  might 
be  cited.  In  my  Judgment  there  Is  more 
reason  for  holding  that  the  motorman  was 
guilty  of  negligence  as  a  matter  of  law  than 
for  holding  that  the  evidence  Is  Insufficient 
to  take  the  case  to  the  Jury. 


DEHSOY  V.  MILWAUBCEE  HLBCTRIO  RY. 

&  LIGHT  CO. 
(Supreme  Court  of  Wisconsin.    April  30,  1901.) 
CARRIERS  —  STREHTT    RAILWAYS  —  INJURIES- 
PROXIMATE     CAUSE  —  ERRONEOUS     DEFINI- 
TION—CONDUCTOR —  QUALIFICATIONS  —  HX- 
CEPTION— SUFFICIENCY. 

1.  An  instructiou  that  the  term  "proximate 
cause,"  as  used  in  injury  cases,  means  the  effi- 
cient or  inducing  cause,  or  that  wliicb  sets  in 
motion  other  causes  pruduciug  the  injury,  there 
being  an  intimate  and  close  "casual"  relation 
between  the  first  cause  and  the.  final  result,  was 
erroneous,  since  there  must  be  a  "causal"  rela- 
tion between  the  cause  and  result 

2.  Where  plaintiff  was  injured,  while  board- 
ing a  street  car,  b^  reason  of  the  sudden  start- 
ing of  the  car,  an  instruction  that,  to  warrant  a 
finding  that  the  injury  was  .caused  by  tlie  want 
of  ordinary  care  on  the  part  of  the  conductor, 
the  jury  must  find  that  the  accident  might  rea- 
sonably have  been  expected  us  a  result  of  his 
conduct  by  such  conductor,  in  the  exercise  of 
ordinary  care  as  "a  man  of  intelligence,  having 
the  knowledge  that  may  be  reasonably  expected 
and  ought  to  have  been  had"  in  doing  such 
work,  was  erroneous,  since  it  permitted  the  jury 
to  use  as  a  standard  their  ideal  of  what  a  con- 
ductor ought  to  he,  instead  of  what  they  usually 
are. 

3.  Where  the  only  exception  to  an  objection- 
able part  of  a  charge  is  one  reserved  in  connec- 
tion with  an  exception  to  other  parts  of  the 
charge  which  were  correct  no  reversible  error 
is  presented. 

4.  Where  the  record  on  appeal  contains  30 
pages  of  matter  concerning  which  no  question 
was  raised,  the  expense  of  printing  such  matter . 
cannot  be  taxed  as  costs.  ' 

Appeal  from  circuit  court,  Racine  county; 
Frank  M.  Fish,  Judge. 

Action  by  Adam  Dehsoy  against  the  Mil- 
waukee Electric  Railway  &  Light  Company. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Reversed. 

On  the  10th  day  of  December,  1899,  the 
plaintiff  attempted  to  board  one  of  defend- 
ant's cars  at  a  crossing  in  the  city  of  Ra- 
cine. As  he  had  placed  hla  right  foot  upon 
the  step  and  seized  the  handrail  with  his 
right  hand,  the  car  was  suddenly  started, 
and  the  plaintiff  thrown  violently  to  the 
ground  and  injured.  Some  of  these  facts 
were  in  dispute,  but  the  finding  of  the  Jury 
thereon  is  not  assailed  as  unsupported  by  the 
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evidence.  A  special  verdict  was  bad,  where- 
in the  defendant  waa  found  to  be  negligent 
In  suddenly  starting  Its  car,  and  tbat  such 
negligence  was  the  proximate  cause  of  the 
plalntltTs  Injury,  and  that  the  plaintiff  was 
gnilty  of  no  contributory  negligence.  Dam- 
ages were  aseessed  at  the  sum  of  $1,300,  and 
Judgment  entered  upon  the  verdict,  from 
which  this  appeal  is  taken.  Facts  bearing 
upon  the  specific  assignments  of  error  will 
appear  more  fully  in  the  opinion. 

Kearney  &  Thompson  and  Spooner,  Rose- 
crantz  &  Spooner,  for  appellant.  Sofiedlng 
&  Smieding  and  Wallace  Ingalls,  for  re- 
spondent. 

DODGE,  J.  (after  stating  the  facts).  The 
only  error  which,  will  require  discussion  is 
that  assigned  to  the  charge  of  the  court  in 
instructing  the  Jury  as  to  the  meaning  of  the 
term  "proximate  cause."  That  instruction 
was  as  follows:  "Generally  speaking,  as  the 
term  'proximate  cause'  is  used  in  this  ques- 
tion, it  means  the  efficient  or  inducing  cause, 
the  cause  acting  directly  and  producing  the 
injury,  or  what  sets  in  motion  other  causes 
producing  such  injury,  there  being  an  inti- 
mate -and  close  casual  relation  between  the 
first  cause  and  the  final  result.  In  either 
case  such  producing  cause  is  held  to  reach 
to  the  injury,  and  to  be,  in  a  legal  sense, 
proximate  to  It  But  yon  are  Instructed  in 
this  connection  that,  in  order  that  the  want 
of  ordinary  care  on  the  part  of  the  conductor 
may  be  found  to  be  the  approximate  cause  of 
the  injury,  it  is  not  enough  to  show,  and 
for  you  to  find,  that  such  injury  was  a  con- 
sequence of  bis  act,  but,  to  warrant  such 
fiuding,  it  must  appear  to  your  satisfaction 
from  a  preponderance  of  the  evidence  that  it 
might  reasonably  hare  been  expected  by  such 
conductor,  In  the  exercise  of  ordinary  care 
as  a  man  of  intelligence,  having  the  knowl- 
edge that  may  be  reasonably  expected  and 
ought  to  have  been  had  In  doing  such  wtHrk, 
that  such  accident  might  probably  result 
from  his  conduct."  The  first  criticism  of  this 
charge  is  that  it  anthorlzes  the  jury  to  find 
defendant's  negligence  the  proximate  cause 
of  plaintiff's  Injury  If  the  relation  between 
them  <8  "casual."  If  that  idea  was  in  fact 
conveyed  to  the  Jury,  obvious  error  was  com- 
mitted, for  the  relation  must  be  that  of  cause 
and  effect  In  natural  sequence  of  events,  not 
mere  coincidence  of  time  or  place.  Of  course, 
the  proper  word  in  the  sentence  complained 
of  was  "causal,"  not  "casual,"  and  we  have 
little  doubt  the  circnit  judge  intended  to 
speak  the  former.  If  we  were  in  a  field  per^ 
mltting  speculation,  we  should  think  it  high- 
ly probable  be  did  so,  and  tbat  the  contrary 
appears  only  by  typographic  error.  But  we 
may  not  speculate.  The  bill  of  exceptions 
imports  absolute  verity.  It  has  been  sub- 
mitted to  the  respondent's  attorneys  for  scru- 
tiny and  correction,  and  thereafter  the  cir- 
cuit Judge  has  himself  certified  to  its  cor- 


rectness. Were  the  sentence,  as  written, 
meaningless,  or  its  meaning  obviously  Im- 
possible  and  absurd,  we  might  think  mis- 
leading of  the  Jury  impossible.  That,  how- 
ever, we  cannot  say.  To  the  untrained  lay 
mind  it  may  seem  by  no  means  unreason- 
able that  a  close  and  intimate,  though  casual, 
relation  between  two  events  may.  in  law,  be 
equivalent  to  proximate  causation.  The  read- 
iness of  such  minds  to  skip  the  chasm  be- 
tween post  hoc  and  propter  hoc  has  charac- 
terized human  logic  and  philosophy  for  cen- 
turies, and  to  a  Jury  might  well  seem  au- 
thorized by  the  sentence  under  criticism. 

A  further  complaint  made  of  the  charge- 
is  that  It  instructs  the  jury  that  they  may 
find  proximate  causation  if  the  injury  "might 
reasonably  have  been  expected  by  the  con- 
ductor in  the  exercise  <rf  ordinary  care  as  » 
man  of  intelligence,  having  the  knowledge 
that  may  be  reasonably  expected  and  ought 
to  have  been  bad  in  doing  such  work."  It 
la  urged  that  oidy  when  such  injury  might 
have  been  expected  by  a  man  of  ordinary 
intelligence  and  under  like  circumstances  is- 
there  proximate  causation  in  law.  Without 
deciding  that  the  omission  of  such  qualifica- 
tions is  error,  we  are  clear  that  the  charge 
would  have  been  more  nearly  accurate  bad 
it  contained  both  of  them.  The  standard 
with  which  comparison  must  be  made  to 
ascertain  whether  any  Injury  might  reason- 
ably be  anticipated  Is  the  conduct  or  fore- 
sight of  ordinarily  prudent,  careful,  and  in- 
telligent persons.  The  use  of  either  of  these 
adjectives  without  the  qualifying  adverb  con- 
veys the  idea  of  something  higher  than  the 
ordinary.  A  prudent  ntan  or  an  intelligent 
one  is  properly  so  characterlaed  only  because 
be  is  distinguished  from  the  great  mass  of 
mankind  by  his  prudence  or  intelligence.  He 
is  not  typical  of  the  'mass  or  the  avierage, 
but  differentiated  therefrom  by  the  possea- 
alon  of  the  particular  quality  in  higher  degree. 
In  applying  the  law  of  negligence,  juries 
should  have  fully  in  mind  that  the  duty  de- 
manded la  that  care  and  tbat  foresight,  and 
only  that,  which  the  great  mass  of  mankind, 
or  the  type  of  that  mass,  the  ordinarily  pru- 
dent man,  exercises  under  dke  circumstances. 
NasB  V.  Bchulz.  105  Wis.  146,  81  N.  W.  133; 
Hudson  V.  Railway  Co.,  107  Wis.  620,  83 
N.  W.  769. 

The  Instruction  quoted  is  furth^  aaaailed 
in  that  by  the  last  clause  it  permits  to  the 
jury  a  false  standard  of  the  Intelligence  and 
.prudence  of  the  man  by  whose  anticipation 
tney  may  decide  the  element  of  probability. 
He  is  described  as  one  having  the  intelli- 
gence that  "ought  to  have  been  had  in  doing 
such  work."  This  necessarily  means  such 
as  the  Jury  think  ought  to  have  been  had. 
which  may  differ  from  that  ordinarily  and 
customarily  found  in  such  employment.  It 
permits  the  jury  to  use  as  a  standard  their 
ideal  of  what  a  conductor  ought  to  be,  in- 
stead of  that  which  he  cnatomarlly  Is,  as 
ascertained  by  actual  human  experience  and 
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oommoo  knewledge.  In  this,  error  was  com- 
mitted. GuUiard  ▼.  Kaapp,  Stout  &  Co. 
Company,  95  Wis.  482,  70  N.  W.  671;  WlUfi 
V.  RaUcoad  Co.  (Wis.)  84  N.  W.  908,  1002. 

A  fiirther  error  is  as^ned  upon  the  charge 
with  reference  to  the  damag;es,  which,  it  is 
claimed,  autborines  the  Jury  to  allow  for  any 
reasonably  certain  future  Impairment  of 
plalntUTs  health  or  physical  condition  re- 
saltio£  from  any  Injury  suffered  in  the  past, 
instead  of  limltine  it  to  the  injuries  ascribed 
to  defendant's  negligence.  This  was  obvious- 
ly a  careless  use  of  the  word.  In  view  of  the 
fact  that  thece  was  some  evidence  of  an 
ancient  Injury,  to  which  might  have  been 
ascribed  some  of  the  symptoms  disclosed; 
but  we  cannot  consider  it  as  a  reversible  er- 
ror, for  the  reason  that  the  only  exception 
reserved  is  taken  not  alone  to  that  portion  of 
the  charge,  but  to  that  and  others  which  are 
correct.  Its  repetition  Is  not  to  be  expected 
upon  another  trial. 

Tlie  latter  consideration  absolves  us  from 
tbe  examination  of  other  assignments  of  er- 
ror, two  of  which  are  to  admission  of  evl- 
denceu  The  exceptions  reserved  are  to  mat- 
ter of  verbiage,  which  is  not  likely  of  repe- 
tition on  another  trial,  which  must  be  or- 
dered by  reason  of  the  errors  already  point- 
ed oat  We  forego  disctusion  of  the  error 
assigned  upon  the  daim  that  tbe  yerdict  Is 
excessive,  for  the  same  reason. 

Respondent  calls  our  attention  to  the  fact 
that  the  printed  "case"  is  considerably  more 
voluminous  than  Is  at  all  necessary  for  the 
consideration  of  the  errors  assigned.  It  con- 
tains substantially  all  of  the  evidence  in 
the  bin  of  exceptions.  Including  that  bearing 
vpon  tbe  negUgenee  of  ttie  defendant,  and  the 
conduct  of  the  plalntlfl  in  attempting  to 
board  the  car,  as  to  which  no  question  is 
raised  upon  this  appeal.  The  "case"  also  in- 
cludes the  instructions  upon  various  ques- 
tions not  assailed.  At  least  80  printed  pagea 
are  entire  snrphisage,  and  needlessly  printed, 
and  the  expense  thereof  ought  not  to  be  taxed 
as  costs.  Judgment  reversed,  and  cause  ro- 
manded  fbr  new  trial.  In  taxing  costs  the 
expense  of  printing  30  pages  of  the  "case" 
will  not  be  allowed. 


tfTATB  ex  rel.  R.  OOXNOB  CO.  et  al.  v. 
WALLMANN  et  el. 

(Sopreme  Oonrt  at  'Wisconsin.    April  30,  1901.) 

kOOCHHO  HIOHWAY— ESTABLISHMBNT-RIOHT 
TO  APPaAXi— ACTION  OF  COMMISSIONERS  ON 
APFBAI*— RBVIBW  BT  CBRTIORAHI— SCOPE— 
OROUND6  P<M  WASHING  WRIT— QUESTIONS 
DECIDED  ON  APPOAL. 

1.  Her.  St.  180S,  {  12991,  pvoriding  that  when 
a  proper  petition  for  a  temporary  logging  high- 
way naa  been  presented  to  town  supervisors 
"such  supervisors  shall  proceed  to  lay  out  such 
highway  in  the  manner  in  which  public  high- 
ways are  laid  out,  except  as  otherwise  provided 
herein,"  relates  solely  to  the  action  and  coui-se 
of  prooedme  «t  the  supenrisors,  and  gives  no 


right  of  appeal  to  the-  county  judge,  to  either 
petitioners  or  landowners,  from  their  decisim, 
as  in  proceedings  to  lay  out  permanent  higfb- 
ways. 

2.  On  certiorari  to  review  the  action  of  com- 
missioners appointed  to  review  the  action  of  a 
town  board  in  laying  out  a  lagging  road,  the 
action  of  tlie  commissioners  only  can  be  review- 
ed, and  not  the  action  of  tl>e  town  Iward;  and 
hence  the  question  whether  the  original  pro- 
ceeding by  the  board  may  be  void,  Ijecause  of 
the  claimed  invalidity  of  the  statute  under 
which  tliey  acted,  cannot  be  determined  on  ap- 
peal in  the  certiorari  proceedings,  tlie  review  be- 
mg  limited,  as  below,  to  the  prooeediiigs  attack- 
ed bythe  writ. 

3.  That  the  petition  for  a  writ  of  certiorari 
to  review  the  action  of  commissioners  in  re- 
viewing the  proceedings  of  a  town  iioard  in  lay- 
ing out  a  highway  shows  that  the  original  pro- 
ceedings of  the  town  board,  and  the  action  tak- 
en under  them,  are  Invalid,  only  bears  on  the 
question  whether  the  action  of  the  eommission- 
ei-s  is  harmful,  and  such  as  will  justify  the 
court  in  entertaining  the  writ  and  exercising  its 
discretionary  power,  and  is  no  ground  for 
quashing  the  writ. 

Appeal  from  circuit  court,  Marathon  cotut- 
ty;  W.  a  Sllverthom,  Judge. 

Certiorari  by  the  state,  on  relation  of  the 
R.  Connor  Company  and  another,  against 
Ernest  'Wallmann,  impleaded  with  others,  to 
review  the  action  of  commissioners  appointed 
to  review  the  action  of  a  town  board  In  lay- 
ing out  a  logging  road.  From  a  Judgment 
setting  aside  the  decision  of  the  commission- 
ers, Wallmann  appeals.    Affirmed. 

In  June,  1900,  the  R.  Connor  Company  and 
W.  D.  Oonnor  presented  a  petition  to  the 
town  board  of  tbe  town  of  Clevelaud,  setting 
out  that  they  were  the  owners  of  certain  tim- 
ber lands,  and  asked  that  a  temporary  log- 
fcing  road  be  laid  out  across  lands  owned 
by  the  defendant  Wallmann,  under  section 
129»i,  Rev.  St  1886.  After  a  hearing  bad 
been  had,  tbe  board  made  an  order  laying 
out  such  road,  and  which  was  to  remain  in 
existence  for  10  years.  Damages  were 
awarded  and  tendered  to  the  owner,  bnt 
which  were  refused.  Thereupon'  Wallmann 
attempted  to  take  an  appeal,  and  made  ap- 
plication to  the  county  Judge  of  Marathon 
county  for  the  appointment  of  commissioners 
to  review  the  action  of  the  town  board. 
Such  commissioners  were  duly  appointed, 
viewed  the  premises,  took  testimony,  and 
thereafter  made  a  decision  reversing  the  or 
der  of  the  stipervisors.  Thereupon  the  R. 
Connor  Company  and  W.  D.  Oonnor  sued  out 
a  writ  of  certiorari  to  review  the  action  of 
the  commissioners,  claiming  that  no  appeal 
lay  from  the  decision  of  the  town  board  un- 
der the  statute,  and  that  no  sufficient  bond 
had  been  given  by  the  appellant  If  such  ap- 
peal was  permissible.  Due  return  was  made 
to  the  writ,  and  Wallmann  became  a  party 
to  the  proceeding.  Upon  the  hearing  In- 
court,  he  moved  to  quash  the  writ  and  for 
Judgment  affirming  the  action  of  the  commis- 
sioners. This  motion  was  denied,  and  a 
judgment  was  entered  setting  aside  the  de- 
cision of  the  commissioners,  with  costs. 
From  this  Judgment  Wallmann  has  appeoled. 
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LonlB  Marchettl  (Mylrea  &  Bird,  of  cotm- 
sel),  for  appellant  Brown,  Pradt  &  Genrlch 
(Kyan,  Hurley  ft  Jones,  of  counsel),  for  re- 
spondents. 

BARDEBN,  J.  (after  stating  the  facts). 
The  matter  sought  to  be  reviewed  by  this 
proceeding  is  the  validity  and  legality  of  the 
action  of  the  commlBsioners  appointed  on 
Wallmann's  appeal  from  the  action  of  the 
town  board.  If  no  such  appeal  is  provided 
for  by  law,  then  It  must  be  conceded  that 
their  action  was  Invalid  and  was  properly 
•  reversed.  The  original  proceeding  was  Insti- 
tuted by  two  owners  of  timber  lands  for  the 
laying  out  of  a  temporary  logging  road,  un- 
der section  12991,  Rev.  St  1898.  That  sec- 
tion provides  that  when  a  proper  petition 
has  been  presented,  "such,  supervisors  shall 
proceed  to  lay  out  such  highway  In  the  man- 
ner in  which  public  highways  are  laid  out 
except  as  otherwise  provided  herein."  It 
gives  no  right  of  appeal  to  either  petitioners 
or  landowners,  and  none  exists,  unless  it  may 
be  inferred  from  the  language  of  the  statute 
above  quoted.  Counsel  for  defendant  were 
frank  enough  to  admit  that  It  was  doubtful 
If  any  such  right  existed.  While  we  do  not 
consider  that  admission  binding  either  upon 
the  counsel  or  the  court,  a  careful  consider- 
ation of  the  statute  convinces  us  that  it  is 
well  founded.  The  fact  that  the  supervisors 
are  to  proceed  to  lay  out  the  proposed  log- 
ging road  in  the  same  manner  public  high- 
ways are  laid  out  means  nothing  more  than 
that  their  action  and  course  of  procedure 
shall  conform  to  those  requirements.  There 
is  no  grant  of  right  of  appeal  either  to  the 
petitioners  or  the  landowners,  and  to  at- 
tempt to  supply  It  by  inference  would  be 
going  beyond  the  limit  of  Judicial  construc- 
tion. It  is  suggested  that  If  no  right  of  ap- 
peal is  given,  the  statute  is  invalid.  It  was 
ruled  to  the  contrary  in  State  v.  Osht^osh. 
84  Wis.  MS,  54  N.  W.  1095.  Moreover,  the 
validity  of  the  statute  is  not  here  In  review. 
The  certiorari  Is  to  review  the  action  of  the 
commissioners  appointed  on  defendant's  ap- 
peal to  the  county  Judge,  not  the  action  of 
the  town  board  in  laying  out  the  logging 
road.  Their  action  may  be  entirely  with- 
out Justification.  The  original  proceeding 
may  be  void  because  the  statute  is  unconsti- 
tutional, or  because  the  road  described  in  the 
order  laying  it  out  does  not  connect  with  any 
other  public  road,  yet  we  cannot,  determine 
that  question,  because  those  proceedings  are 
not  before  us  for  consideration. 

It  Is  said  that  inasmuch  as  the  petition  for 
the  writ  shows  that  the  original  proceeding 
and  the  action  taken  under  it  are  Invalid, 
the  motion  to  quash  performs  the  office  of  a 
demurrer,  and  should  have  been  granted. 
This  does  not  Aecessarily  follow.  As  already 
suggef^ted,  we  can  only  review  such  of  the 
proceedings  as  are  attacked  by  the  writ 
The  fact  that  the  original  proceedings  may 
be  Invalid  only  bears  upon  the  question  of 


whether  the  action  of  the  commlsstoners  la 
harmful,  and  such  as  will  Justify  the  court  in 
entertaining  the  writ  and  exercising  Its  dis- 
cretionary power.  If  the  original  proceed- 
ings are  Invalid,  it  may  be  that  the  relators 
are  not  harmed  by  the  unauthorized  action 
of  the  commissioners.  But  the  question  of  In- 
Jury  to  the  moving  party  is  not  always  the 
test  whether  the  court  will  entertain  the  pro- 
ceedings. Many  cases  might  be  cited  where 
the  court  has  reversed  the  action  of  some  in- 
ferior body  or  tribunal,  on  the  ground  that 
the  record  showed  want  of  power  or  Jurisdic- 
tion in  the  matter.  Because  of  such  infirmi- 
ties, it  may  have  been  incapable  of  enforce- 
ment and  therefore  harmless  in  point  of  law, 
as  against  the  complaining  party;  yet  the 
courts  seldom  hesitate,  for  that  reason  alone, 
to  clear  the  record  and  set  aside  the  proceed- 
ing attacked.  Confessedly,  the  action  of  the 
commissioners  was  without  Justification. 
The  court  being  powerless  in  this  proceeding 
to  reach  back  and  seize  upon  the  record  of 
the  tovra  board  and  reverse  its  action,  no 
reason  Is  apparent  why  so  much  of  the  rec- 
ord as  was  before  the  trial  court  and  was 
found  to  be  without  lawful  warrant  should 
not  be  corrected.  This  was  done  by  the 
Judgment  of  reversal  of  the  action  of  the 
commissioners.  The  defendant  has  no 
ground  for  complaint  The  Judgment  is  af- 
firmed. 


McINTOSn  V.  MARATHON  LAND  00. 
(Supreme  Court  of  Wisconsin.  .  April  30,  1901.) 

QUIBTINO  TITLE  —  WILLS  —  AUTHENTICATED 
COPY— ADMISSIBILITY— DEED  -  INTERLINEA- 
TION—EFPECT—TAX  DBEI>-PAYMENT  —  BN- 
TRT— STOB  RECEIPT  BOOK— ADMISSIBXIjIT7— 
REDEMPTION— PROOF. 

1.  Rev.  St  1898,  §  229S,  provides  that  when 
a  will  devising  land  in  Wisconsin  has  been  pro- 
bated in  tCaj  other  state,  and  an  antbenticated 
copy  has  been  recorded  in  the  office  of  the  reg- 
ister of  deeds  of  an;f  county  in  wtiich  such  lands 
are  situated,  the  will  shall  then  have  the  same 
effect  to  pass  title  as  if  probated  in  Wisconsin, 
and  that  the  record  of  such  copy  shall  be  pre- 
sumptive evidence  of  the  aothority  of  any  per- 
son authorized  by  will  to  convey  such  land;  aud 
section  3207  declares  that,  on  the  filing  of  an 
authenticated  copy  of  the  original  appomtment 
of  a  foreign  executor  in  the  county  court  he 
may  exercise  any  power  over  the  estate.  Includ- 
ing the  sale  of  the  same,  which  an  executor  ap- 
pointed by  a  court  of  Wisconsin  can  exercise. 
Plaintiff  in  an  action  to  quiet  titie  introduced  a 
duly-authenticated  copy  of  a  will  probated  in 
Pennsylvania,  devising  ail  of  testator's  realty, 
wherever  situated,  to  his  executrix,  and  an- 
thorizing  her  to  sell  the  same  and  to  execute  a 
deed  to  the  purchaser.  Beld,  that  the  conten- 
tion that  the  copy  of  the  will  and  the  deed  ex- 
ecuted by  the  executrix  were  not  admissible, 
because  section  2295  and  section  3267  were  de- 
pendent, and  must  be  construed  together,  and 
that  therefore  it  was  necessary  to  file  a  copy  of 
the  appointment  of  the  executrix  in  the  county 
in  which  the  land  was  situated.  In  order  to  enti- 
tle her  to  make  a  valid  sale,  could  not  be  sus- 
tained, since  the  two  acts  are  independent;  sec- 
tion 2295  referring  to  wills  in  which  the  execu- 
tor is  authorized  to  make  a  conveyance,  and 
section  3267  to  cases  in  which  the  authority  to 
st-ll  must  be  obtained  by  judicial  authority. 
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2.  An  authenticated  copy  of  a  will  probated  ia 
Pennsylvania  did  not  show  a  formal  order  ad- 
mitting the  will  to  probate.  A  decision  of  the 
Btute  of  Pennsylvania  was  introduced  which  de- 
cided that  no  formal  order  was  necessary,  and 
a  practicintr  attorney  of  that  state  testified  that 
the  copy  would  be  admissible  in  the  courts  of 
PennsylTania  as  proving  that  the  will  was 
properly  admitted  to  probate.  Held,  that  the 
copy  was  admiarible  in  evidence  in  Wisconsin 
nnder  Const.  U.  S.  art  4,  §  1,  providing  that 
fall  faith  and  credit  shall  be  given  in  each  state 
to  the 'public  records  and  judicial  proceedings 
of  every  other  state. 

3.  Plaintiff  in  an  action  to  quiet  title  intro- 
duced as  proof  of  title  to  tection  17  a  deed 
which  described  the  property  as  section  19,  with 
a  small  "7"  written  above  the  "9."  The  "9" 
was  not  obliterated  or  partly  erased,  and  there 
was  no  other  deed  or  evidence  tending  to  show 
that  section  17  was  Intended.  Held,  that  the 
deed  was  not  sufficient  to  prove  title  to  section 
17. 

4.  Rev.  St.  1898.  {  1095,  makes  it  the  duty  of 
the  town  treasuner  to  make  a  duplicate  stub 
receipt  whenever  he  receives  payment  of  any 
taxes,  and  section  4162  makes  the  tax  roll  pre- 
sumptive evidence  of  the  facta  stated  therein. 
Etta,  that  a  tax  roll  which  showed  that  the 
taxes  on  which  defendant's  tax  deed  issued 
were  marked  "Paid"  was  admisaiUe  to  prove 
payment  of  the  taxes,  and  hence  to  defeat  the 

5.  Rev!  St.  1808,  §  1006,  makes  it  the  duty  of 
the  town  treasurer  to  make  a  duplicate  stub 
receipt  whenever  he  receives  a  payment  of  tax- 
es; an^  section  1096  provides  that  such  stub 
receipt  shall  have  the  same  effect  as  evidence 
as  the  original  receipt.  Held,  that  a  stub  re- 
ceipt book  which  showed  payment  of  the  taxes 
tor  which  tax  deeds  were  issued  was  admismble 
to  prove  payment  of  the  taxes,  and  hence  to  de- 
teat  the  deeds. 

6.  Where  land  had  been  sold  for  taxes  in 
1864,  and  the  tax  deeds  were  recorded  March 
23,  1868,  and  the  period  of  redemption  was 
limited  to  one  year  after  the  recording  of  the 
tax  deed,  entries  In  the  county  clerk's  sales 
book  opposite  the  description  of  such  land 
which  showed  that  It  had  been  redeemed  on 
June  14,  1869,  were  not  admissible  to  show  re- 
demption. 

Appeal  from  circuit  court,  Marathon  coun- 
ty; W.  C.  Sllverthorn,  Judge. 

Action  by  George  6.  Mcintosh  against  the 
Marathon  Land  Company.  From  a  judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Modified.  , 

This  to  an  action  brought  nnder  section 
8186,  Rer.  St  1898,  to  qniet  the  title  to  sev- 
eral hundred  acres  of  unoccupied  land  in 
Marathon  county,  Wis.  The  complaint  al- 
leges the  plaintlflTa  title  to  said  lands,  and 
that  the  defendant  obtained  and  recorded  a 
tax  deed  thereof  in  1897,  which  Is  alleged  to 
he  void  on  account  of  errors  and  Irregulari- 
ties in  the  tax  proceedings,  and  demands 
judgment  vacating  and  canceling  such  deed. 
The  answer  denies  the  plaintiff's  title,  and 
alleges  the  validity  of  the  tax  deed.  Upon 
the  trial  the  plaintiff  offered  record  evidence 
tending  to  show  a  chain  of  title  to  all  of  the 
lands  from  the  United  States  to  himself,  as 
well  as  evidence  showing  fatal  defects  in  the 
defendant's  tax  deed.  The  Invalidity  of  the 
tax  deed  was  not,  and  is  not  now,  contested, 
bnt  defendant  claimed  that  the  proof  did  not 
■hoTf  that  the  plaintiff  had  title  to  the  lands. 
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In  the  plaintiff's  claim  of  title  it  appeared 
that  the  title  to  all  of  the  lands  was  at  one 
time  In  one  Henry  Walton.  In  order  to  prove 
the  transfer  of  the  title  from  Walton  to 
plaintiff's  grantor,  the  plaintiff  offered  In  evi- 
dence the  record  of  a  deed  from  one  Sophia 
Walton  as  executrix  of  the  will  of  Henry 
Walton,  deceased,  executed  March  24,  1887, 
reciting  the  death  of  Henry  Walton  Septem- 
ber 16,  1886,  and  the  subsequent  probate  of 
his  will  In  Philadelphia,  with  certain  pro- 
visions of  said  will  purporting  to  transfer 
the  title  of  said  lands  to  Sophia  Walton,  with 
the  power  to  convey  the  same.  The  plaintiff 
also  offered  in  evidence  a  certified  copy  of 
the  will  of  said  Henry  Walton,  appearing  to 
have  been  executed  by  the  testator  July  1. 
1885,  the  provisions  of  which  will  it  Is  not 
necessary  to  state,  except  to  say  that,  after 
sundry  bequests  of  personal  property,  the  tes- 
tator's real  and  personal  estate  is  given  to 
Sophia  Walton,  charged  with  certain  duties, 
and  she  to  given  authority  to  make,  execute, 
and  deliver  sufficient  deeds  of  said  real  es- 
tate, and  ia  appointed  executrix  of  said  will 
Attached  to  the  alleged  copy  of  the  will  were 
the  following  official  certificates: 

"City  and  County  of  Philadelphia— ss.: 
Register's  Office.  September  Zlst,  1886.  Then 
personally  appeared  U.  F.  Muzzarelli  and  F. 
Y.  Austin,  the  subscribing  witnesses  to  the. 
foregoing  last  wlU  of  Henry  Walton,  deceas- 
ed, and  on  their  solemn  oath,  did  say  that 
they  were  present,  and  did  see  and  hear  Hen- 
ry Walton,  deceased,  the  testator  therein 
named,  sign,  seal,  publish,  and  declare  the 
same  as  and  for  his  last  will  and  testament, 
and  that  at  the  doing  thereof  he  was  of 
sound  disposing  mind,  memory,  and  under- 
standing, to  the  best  of  their  knowledge  and 
belief.    U.  F.  MuzzareUl.    F.  Y.  Austin. 

"Sworn  and  subscribed  befwe  me  the  above 
date.    Wm.  O.  Shields,  Deputy  Register." 

"City  and  County  of  Phlladelphto— ss.: 
Register's  Office,  September  21st,  1886.  I  do 
swear  that  as  the  executrix  of  the  foregoing 
last  will  and  testament  of  Henry  Walton,  de- 
ceased, I  will  well  and  truly  admintoter  the 
goods  and  chiittels,  rights  and  credits,  of  said 
deceased  according  to  law,  and  that  I  will 
diligently  and  faithfully  regard  the  will,  and 
truly  comply  with  the  provisions  of  the  law 
relating  to  collateral  inheritance;  that  the 
said  testator  died  on  the  16th  day  of  Septem- 
ber, A  D.  1886,  at  9:60  o'clock  p.  m.  Sophia 
Walton,  138  West  Ohelton  Ave.,  Oermantown, 
Pa. 

"Sworn  and  subscribed  before  me  the  date 
above  mentioned,  and  letters  testamentary 
granted  unto  her.  Wm.  O.  Shields,  Deputy 
Register." 

"Commonwealth  of  Pennsylvania,  Olty  and 
County  of  Philadelphia— ss.:  Register's  Of- 
fice, April  18th,  1806.  I,  Horatio  B.  Hackett, 
register  of  wills  and  ex  officio  clerk  of  the 
orphans'  court  for  the  city  and  county  of 
Philadelphia,  In  the  commonwealth  of  Pena- 
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sylvanla,  do  hereby  certify  the  foregoing  to 
be  a  full  and  complete  copy  of  the  last  will 
and  testament  of  Henry  Walton,  deceased, 
together  with  th«f  probate  thereof,  upon 
which  letters  teatameatary  were  granted  un- 
to St^hla  Walton  on  the  21st  day  of  Septem- 
ber, A.  D.  1886;  that  I  haye  compared  the 
foregoing  copies  with  the  original  Instru- 
ments of  record  In  said  office;  and  that  the 
same  are  true  copies  thereof  and  transcripts 
therefrom,  and  from  the  whole  thereof,  as 
the  same  remains  on  file  and  of  record  In  this 
office.  In  testimony  whereof,  I  have  hereun- 
to set  my -Hand  and  «fflcial  seal  at  Philadel- 
phia the  date  above.  Horatio  B.  Hackett, 
Register  of  Wills  and  Ez  Officio  Clerk  of  the 
Orphans'  Court    [Official  f»«al.} 

"State  of  Pennsylvania.  Philadelphia  Coun- 
ty—«s.:  I,  William  B,  Hanna,  president  judge 
of  the  orphans'  court  of  Philadelphia  county, 
do  certify  that  the  foregoing  certificate  and 
attestation  made  by  Horatio  B.  Hackett, 
Esq.,  register  of  wills  and  ex  officio  clerk  of 
said  orphans'  court,  whose  name  is  thereto 
subscribed,  and  seal  of  his  office  affixed,  are 
in  due  form  and  made  by  the  proper  officers. 
In  testimony  whereof,  I  have  hereunto  set 
my  hand  this  18th  day  of  April,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ninety-eight  (1808).  William  B.  Hanna,  Pres- 
ident Judge.    [L.  S.] 

"State  of  Pennsylvania,  Philadelphia  Coun- 
ty—ss.:  I,  Horatio  B.  Hackett,  Esq.,  register 
of  wills  and  ex  officio  clerk  of  the  orphans^ 
court  of  Philadelphia  county,  do  certify  that 
the  Honorable  William  B.  Hanna,  by  whom 
the  foregoing  attestation  was  made,  and  who 
has  thereunto  subscribed  his  name,  was  at 
the  time  of  making  thereof,  and  still  is,  prest- 
d«)t  Judge  of  the  orphans'  court  of  Philadel- 
phia county,  duly  commissioned  and  sworn, 
to  all  whose  acts,  as  such,  full  faith  and 
credit  are  and  ought  to  be  given,  as  well  in 
courts  of  judicature  as  elsewhere.  In  testi- 
mony whereof,  I  have  hereunto  set  my  band 
and  affixed  the  seal  of  the  said  court  this 
18th  day  of  April,  in  the  year  ot  our  Lord 
one  thousand  eight  hundred  and  ninety-eigbt 
(1808).  Horatio  B.  Hackett,  Raster  of  Wills 
and  Ex  Officio  Clerk  of  the  Orphans'  Court 
[Official  Seal.]" 

The  plaintltr  also  Introduced  the  record  of 
the  same  papers  in  the  office  of  the  register 
of  deeds  of  Marathon  county,  showing  that 
they  were  all  duly  recorded  In  the  said  office 
December  6,  1808.  Due  objection  was  made 
by  the  defendant  to  all  of  this  evidence,  but 
it  was  all  received.  As  to  one  tract  of  the 
land  ta  question  (being  the  N.  B.  %  of  the 
S.  W.  %  of  section  17)  one  deed  in  the  platn- 
tifTs  chain  of  title  was  specifically  objected 
to  because  the  record  of  the  deed  (the  orig- 
inal not  being  produced)  described  the  land 
conveyed  as  being  In  section  19;  a  small  and 
faint  figure  "7"  being  written  directly  above 
the  flgdre  "0,"  but  the  figure  "&'  not  being 
•rased.    This  deed  was  objected  to  «B  tbe 


ground  that  it  did  not  cover  any  land  in  sec- 
tion 17,  but  the  deed  was  received  In  evi- 
dence. The  defendant,  in  order  to  show  that 
tbe  plaintiff  bad  no  title  to  a  part  at  tbe  lands 
claimed,  offered  in  evidence  the  record  of 
three  tax  deeds  executed  to  Marathon  coun- 
ty,—one  covering  the  S.  W.  \g  of  section  17, 
recorded  March  23,  1868;  one  covering  the 
N.  %  of  tbe  S.  E.  U  of  section  5,  fecorded 
March  1,  1883;  and  one  covering  tbe  .N.  W. 
%  of  section  20,  recorded  March  23,  18C& 
In  order  to  meet  this  evidence,  the  plaintiff 
offered  certain  documentary  evidence  tending 
to  show  that  the  taxes  for  which  said  last- 
named  deeds  were  issued  bad  been  paid  and 
redeemed,  the  nature  of  which  evidence  will 
appear  from  the  opinion.  The  court  found 
tbe  plaintiff's  title  good  to  all  of  the  lands 
claimed,  and  the  defendant's  tax  deed  void, 
and  ordered  judgment  for  *the  plaintiff  on 
payment  of  the  amount  of  taxes  due  on  the 
defendant's  tax  deed,  which  amount  was 
agreed  upon  and  deposited  in  court.  Upon 
this  finding  judgment  for  the  plaintiff,  remov- 
ing the  cloud  and  canceling  the  tax  deed, 
was  rendered,  and  the  defendant  appeals. 

Brown,  Pradt  &  Genrich,  for  appellant 
Bump,  MarchettI  &  Bump,  for  respondent 

WINSLOW,  J.  (after  stating  the  facts). 
The  defendant's  contentions  were  three  in 
number:  First  that  tbe  alleged  will  of  Hen- 
ry Walton  was  not  sufllcleatly  certified  to 
show  that  it  had  ever  been  probated,  and 
that  neither  it  nor  the  deed  of  the  alleged  ez- 
ecntrix  was  admlselble  In  evidence,  nor  suf- 
ficient If  admissible,  to  convey  any  title; 
second,  that  tbe  record  of  tbe  deed  of  tbe  N. 
B.  %  of  the  &  W.  %  of  section  19  was  not 
admissible  in  evidence  as  a  deed  of  any  part 
of  section  17,  notwithstanding  the  appear- 
ance of  the  figure  "T'  Immediately  above  the 
figure  "9";  and,  third,  that  the  documentary 
evidence  Introduced  as  tending  to  show  the 
payment  or  redemption  of  tbe  taxes  upon 
which  the  tax  deeds  to  Marathon  county 
were  based  was  inadmissible,  and  does  not 
prove  such  payment  or  redemption. 

1.  Doubtless  tbe  defendant  Is  correct  in 
its  contention  that  the  plaintiff  cannot  main- 
tain an  action  to  quiet  title  under  section 
3186,  Rev.  St.  1888,  unless  he  proves  that  be 
has  legal  title  to  the  land,  or  owns  a  valid 
lien  or  incumbrance  thereon.  This  conclu- 
sion follows  necessarily  from  the  plain  word- 
ing of  the  section,  which  only  grants  the 
right  to  bring  tbe  action  to  a  person  "bar- 
ing legal  title  to  land,"  or  "being  the  owner 
and  bolder  of  any  lien  or  incumbrance  on 
land."  If.  therefore,  the  probate  of  the  al- 
leged will  of  Henry  Walton  was  not  suffi- 
ciently proven  by  tbe  papers  offered  in  evi- 
dence, or  if  the  deed  from  the  executrix  was 
not  admissible,  the  plaintiff's  proof  of  title 
failed,  and  be  cannot  recover.  By  section 
228S.  Bev.  8t  iae^„JS  t}f  provided,  in  sub- 
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stance,  that,  when  a  will  devising  lands  In 
tbls  state  has  been  duly  probated  In  any 
other  state  or  territory,  a  duly-authenticated 
copy  of  such  win  may  be  recorded  In  the 
office  of  the  register  of  deeds  of  any  county 
In  which  such  lands  are  situated,  and  shall 
then  have  the  same  effect  to  pass  title  to 
such  lands  as  if  probated  In  this  state,  and 
that  the  record  of  such  copy  shall  be  pre- 
sumptive evidence  of  the  authority  of  any 
person  authorized  by  such  will  to  convey  or 
dispose  of  such  lands.  In  the  case  of  Wells, 
Fargo  &  Co.  v.  Walsh.  88  Wis.  534,  60  N.  W. 
824,  this  section  was  construed;  and  it  was 
held  that,  where  its  terms  were  complied 
with,  the  title  to  property  devised  In  trust 
by  the  foreign  will  passed  to  the  trustee. 
We  are  unable  to  see  any  defect  in  the  logic 
of  that  case,  nor  do  we  perceive  any  reason 
for  now  reviewing  It  It  Is  claimed,  how- 
ever, that  this  section  does  not  stand  alone, 
but  must  be  construed  with  section  8267, 
Rev.  St  1886,  which  provides  that,  upon  the 
filing  of  an  authenticated  copy  of  the  orig- 
inal appointment  of  a  foreign  executor  or 
administrator  in  the  coimty  court  he  may 
exercise  any  power  over  the  estate,  including 
sale  or  assignments  of  tlie  same,  which  an 
executor  or  administrator  duly  appointed  by 
the  proper  court  of  this  state  can  exercise. 
It  is  entirely  apparent  that  the  two  sections 
named  are  independent  sections.  Intended  to 
cover  different  situations.  Section  2205  is 
Intended  to  cover  cases  where,  by  the  terms 
of  the  wlU,  lands  are  devlaed,  or  authority 
given  to  convey,  such  as  the  case  now  before 
ua,  while  section  3267  is  intended  to  provide 
for  cases  where  the  executor  or  administra- 
tor most  obtain  Judicial  authority  to  sell  or 
convey  lands.  The  will  in  que6ti(»i  here  not 
only  gave  to  Sophia  Walton  all  the  real  ptop- 
erty  of  the  testator,  wherever  situate,  but 
also  appointed  her  as  executrix,  and  author- 
ized her  to  sell  such  real  estate,  and  execute 
and  deliver  deeds  thereof  In  fee  simple  to 
the  purchasers.  The  case  therefore  comes 
clearly  within  the  provisions  of  section  2295, 
supra;  and  if  the  papers  attached  to  the  re- 
corded copy  show  that  it  was  duly  admitted 
to  probate  by  the  proper  court  of  Pomsyl- 
vanla,  and  are  duly  authenticated,  then  it 
was  entitled  to  be  recorded  In  the  register's 
office  of  Marathon  county,  and  when  so  re- 
corded must  have  the  effect  provided  by  the 
section  named.  There  Is  no  contention  made 
that  the  authentication  is  In  any  respect  de- 
fective, but  it  is  said  that  there  is  no  order 
or  Judgment  admitting  the  will  to  probate. 
It  Is  true  that  there  does  not  appear  In  the 
record  any  formal  order  admitting  the  will 
to  probate,  such  as  Is  usually  made  In  the 
probate  courts  of  this  state;  but  It  appears 
by  a  decision  of  the  supreme  court  of  Penn- 
sylvania, which  was  introduced  In  evidence 
by  the  plaintiff  (HoIUday  v.  Ward,  10  Pa. 
485),  as  well  as  by  the  testimony  of  a  mem- 
ber at  tbe  PeunsylTanla  bar,  that  «  formal 


decree  of  probate  is  not  usual  In  that  state, 
and  that  tlie  papers  here  presented  would 
be  admitted  in  evidence  in  any  court  of 
Pennsylvania  as  proving  that  the  will  was 
properly  proven  and  admitted  to  probate. 
Such  being  its  effect  In  the  courts  of  Penn- 
sylvania, such  must  be  its  effect  in  the  courts 
of  Wisconsin,  under  section  1,  art  4,  of  the 
federal  constitution.  Parker  v.  Mill  Co.,  91 
Wis.  174,  04  N.  W.  761.  It  follows  that  the 
appellant's  first  contention  cannot  be  sus- 
tained. 

2.  Am  to  the  second  contention,  however, 
we  can  arrive  at  no  conclusion  except  that 
tbe  plaintiff's  title  was  not  proven.  This 
contention  Involved  simply  the  title  to  one 
tract  of  40  acres  of  land  In  section  17.  One 
of  tbe  deeds  In  tbe  chain  of  title,  and  which 
was  absolutely  essential  to  the  plaintiff's 
title,  described  the  land  conveyed  or  at- 
tempted to  be  conveyed  as  being  In  section 
19.  Respondent  claims  that  this  was  evi- 
dently a  mistake,  and  that  section  17  was 
intended,  principally  because  npon  the  rec- 
ord of  the  deed  a  small  and  faint  figure  "7" 
appears  Just  above  the  "9."  The  "9,"  how- 
ever, is  not  erased,  nor  In  any  way  obliter- 
ated. It  remains  Just  as  originally  .written. 
It  seems  probable  that  it  was  error,  but  there 
Is  really  nothing  to  show  it.  Had  the  "9" 
been  partially  erased  or  obliterated,  and  the 
"7"  written  over  tbe  erasore.  It  might,  per- 
haps, be  presumed  that  the  recording  officer 
bad  made  a  mistake  In  copying  the  deed  Into 
the  record,  and  afterwards  corrected  it  to 
comply  with  the  original  deed;  but  such  is 
not  the  case.  2  Devi.  Deeds  (2d  £ki.)  f  698. 
There  is  no  other  deed  or  paper  in  evidence, 
signed  by  the  grantor  in  the  deed  In  ques- 
tion, which  tends  to  show  that  section  17 
was  intended;  nor  is  there  anything  on  tbe 
face  of  the  deed  which  demonstrates  that  the 
record  is  erroneous.  Upon  the  whole  case, 
we  think  that  we  should  be  deciding  with- 
out evidence  if  we  were  to  hold  that  section 
17  was  Intended,  where  "section  19"  is  plain- 
ly written.  As  to  this  40  acres,  therefore, 
the  plaintiffs  title  is  not  proven,  and  he  can- 
not recover. 

3.  As  to  the  ancient  tax  deeds  held  by 
Marathon  county  upon  a  part  of  the  land  In 
question,  the  situation  and  proof  was  this: 
The  defendant  offered  in  evidence  the  record 
of  the  tax  deeds  covering,  respectively,  the 
S.  W.  M  of  section  17  and  the  N.  W.  ^  of 
section  20  in  the  town  of  Texas,  both  being 
Issued  for  the  taxes  of  1863  upon  the  sale  of 
1864;  also  the  record  of  a  tax  deed  covering 
the  N.  %  of  the  S.  B.  %  of  section  5,  issued 
for  the  tax  of  1878,  sale  of  1879.  In  order  to 
defeat  the  two  first-named  deeds,  the  plain- 
tiff offered  the  tax  roll  of  the  town  of  Texas, 
Which  was  produced  and  Identified  by  the 
county  clerk.  In  which  appears  an  entry  op- 
posite each  of  the  descriptions  In  the  col- 
umn marked  "Remarks,"  "Paid  April  15, 
'04."    These  entries  were  objected  to  as  in- 
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sufficient  to  show  payment,  and  as  Incompe- 
tent We  do  not  perceive  In  -what  respect 
the  entries  were  either  Insufflcient  or  Incom- 
petent It  waa  the  duty  of  the  town  treaa- 
urer  to  note  the  payment  of  the  taxes  upon 
the  tax  roll,  if  paid  to  him.  Section  1095, 
Rey.  St  1898.  The  tax  roll  Itself  Is  mad3  by 
the  statute  presumptive  evidence  of  the  facts 
stated  In  It  Section  4162,  Itev.  St.  1898. 
The  entries  upon  the  roll  must  be  held  as 
competent  and  sufficient  evidence  to  prove 
the  payment  of  the  taxes  named.  As  to  the 
N.  M  of  the  S.  E.  %  of  section  5,  the  plaln- 
tlfC  offered  the  stub  receipt  book  of  the  town 
for  the  year  1878,  In  which  appeared  a  stub 
receipt  signed  by  the  town  treasurer,  show- 
ing payment  of  the  taxes  upon  said  land  for 
1878.  This,  also,  was  objected  to  as  Incom- 
petent: and  the  case  of  Pier  v.  Prouty,  07 
Wis.  218,  80  N.  W.  232,  is  relied  upon  to 
support  the  objection.  By  section  1095,  Rev. 
St  1886,  it  is  made  the  duty  of  the  town 
treasurer  to  make  a  duplicate  stub  receipt 
whenever  he  receives  payment  of  any  taxes; 
and  by  section  1090,  Rev.  St  1898,  he  is  re- 
quired to  compare  the  stub  receipt  book  with 
the  tax  roll,  and  return  it  with  the  tax  roll 
to  the  county  treasurer.  Section  1096  fur- 
ther provides  that  such  stub  book  sliall  have 
the  same  effect  as  evidence  as  the  original 
receipt.  Under  these  sections  there  seems 
no  room  to  doubt  but  that  the  stub  receipt 
was  competent  and  sufficient  evidence  of  the 
payment  of  the  tax.  While  it  was  said  in 
Pier  V.  Prouty,  supra,  that  such  stub  book 
was  incompetent  evidence,  it  seems  very 
clear  that  section  1096  was  not  called  to  the 
attention  of  the  court  and  was  not  in  mind. 
It  cannot  be  considered  as  controlling,  in 
the  face  of  tlie  express  provision  of  the  stat- 
ute. The  conclusion  reached  as  to  the  tiiree 
ancient  tax  deeds  held  by  the  county  is  that 
the  evidence  sufficiently  shows  that  the  taxes 
were  all  paid,  and  hence  that  the  deeds  were 
void.  As  to  the  two  parcels  of  land  in  the 
town  of  Texas,  the  plaintiff  also  offered  in 
evidence  certain  entries  in  the  county  clerk's 
•ales  book  of  1864,  opposite  the  descriptions 
of  said  parcels,  to  the  effect  that  the  taxes 
thereon  were  redeemed  by  Henry  Walton 
June  14,  1869.  These  entries  were  objected 
to  as  Incompetent  evidence,  and  we  think 
they  were  clearly  Incompetent  They  were 
made,  as  appears  on  their  face,  more  than  a 
year  after  tax  deeds  had  been  issued  and 
recorded,  and  when  no  redemption  could  be 
made.  No  officer  being  empowered  to  rec^ve 
redemption  money  at  that  time,  it  seems 
plain  that  no  entry  purporting  to  show  such 
a  receipt  could  be  admissible. 

As  to  the  N.  B.  %  of  the  S.  W.  %  of  sec- 
tion 17  the  Judgment  is  reversed,  and  as  to 
the  remainder  of  the  judgment  the  same  is 
affirmed,  and  the  action  is  remanded,  with 
directions  to  modify  the  Judgment  of  the  cir- 
cuit court  in  accordance  herewith.  The  ap- 
pellant will  recover  costs  to  be  taxed,  except 
that  no  printing  will  be  allowed. 


Aui/TMAN  00.  V.  Mcdonough. 

(Supreme  C!oart  of  Wisconsin.    April  30,  1901.) 

REPLEVIN  —  COUNTERCLAIM  —  HORTGAOaB  — 

BREACH    OF    WARRANTY  —  PRINCIPAL   AND 

AGENT— AUTHORITY     OP    AOHNT— VERDICT— 

EVIDENCE— OAMAGES. 

1.  Where  a  chattel  mortgage  is  given  to  se- 
cure the  purchase  price  of  machinery  sold,  the 
mortgagee  may  replevy  the  property  on  the 
failure  of  the  mor^agor  to  pay  the  mortgage 
debt. 

2.  Under  Rev.  St  1888,  {  2656,  subd.  1.  au- 
thorizing a  cause  of  action  arising  on  the 
contract  or  transaction  set  forth  in  the  com- 
plaint or  connected  with  the  subject  of  the  ac- 
tion to  be  pleaded  as  a  counterclaim,  the  de- 
fendant in  replevia  by  a  mortgagee  to  recover 
possession  of  the  mortgaged  property,  which 
was  sold  to  the  defendant  and  tne  mortgage 
given  to  secure  the  purchase  price  thereof,  may 
counterclaim  damages  arising  from  a  breach  of 
warranty  of  the  goods  sold. 

3.  Under  Rev.  St  1808,  {  26S6,  subd.  3,  au- 
thorizing any  cause  of 'action,  except  those  as- 
signed to  defendant  to  be  pleaded  as  a  counter- 
claim to  a  suit  brought  by  a  nonresident  the  de- 
fendant in  a  replevin  suit  brought  by  a  nonresi- 
dent mortgagee  to  recover  possession  of  the 
mortgaged  property  sold  to  defendant  and  a 
purchase-money  mortgage  taken  therefor,  may 
counterclaim  damages  arising  from  a  breach  of 
warranty  of  the  goods  sold. 

4.  Under  Rev.  St  1888,  i  2868,  requiring  the 
jury  in  a  replevin  suit.  In  which  the  defendant 
claims  a  return  of  the  property  and  damages 
for  the  unlawful  seizure,  to  assess  defendant's 
damages  and  the  value  of  the  property  In  case 
the  verdict  is  in  his  favor,  a  verdict  In  favor  of 
the  defendant  in  replevin,  who  demands  a  re- 
turn of  the  property  and  damages,  which  fails 
to  find  that  defendant  is  entitled  to  a  return 
thereof  or  to  assess  his  damages,  or  to  find  the 
value  of  the  property  at  the  time  of  Its  wrong- 
ful seizure,  is  erroneous. 

5.  Where  an  engine  is  sold  under  a  warranty, 
and  is  found  to  be  defective,  the  substitution  of 
another  engine  In  its  place,  and  a  change  in 
the  contract  as  to  the  purchase  price,  is  not  a 
rescission  which  will  prevent  the  recovery  of 
damages  for  breach  of  warranty,  when  it  is  ex- 

Eressly  agreed  that  the  transaction  shall  not 
ave  that  effect. 

6.  Where  an  engine  sold  under  a  warranty 
fails  to  give  satisfaction,  and  the  agent  of  the 
seller,  authorized  to  settle  the  matter,  arranges 
with  the  purchaser  to  substitute  a  different  en- 
gine and  contract,  it  will  be  presumed,  in  the 
absence  of  contrary  evidence,  that  he  was  au- 
thorized to  agree  to  a  condition  that  such 
change  should  not  defeat  the  seller's  claim  for 
breach  of  the  warranty. 

7.  A  principal  who  receives  notes  and  ma- 
chinery as  part  of  a  transaction  negotiated  by 
an  agent  cnnnnt  retain  such  property,  and  repu- 
diate a  condition  in  the  agreement  by  which 
they  were  obtained. 

8.  Where  an  engine  is  sold  under  a  warranty, 
and  It  fails  to  comply  therewith,  but  the  seller 
requests  the  purchaser  to  continue  to  use  and  to 
repair  it,  and  promises  to  pay  for  the  loss  of 
time  and  repairs,  the  purchaser  may  recover 
special  damages  for  loss  of  time  and  expenses 
in  attempting  to  make  the  engine  work. 

Appeal  from  circuit  court  Marquette  coun- 
ty; Robert  O.  Siebecker,  Judge. 

Replevin  by  the  Aultman  Company  against 
Thomas  McDonough.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Re- 
versed. 

John  Barry  and  Hall  &  Sheldon,  for  appel- 
lant   Fowler  &  McNamara,  for  respondent 
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CAS50DAY,  C.  J.  It  appears  from  the 
record  that  July  16,  189S,  the  plaintiff  sold 
and  delivered  to  the  defendant  a  rebuilt  sec- 
ond-hand separator,  and  a  ten-hoi-se  Star  en- 
gine on  trucks,  with  the  usual  fixtures  and 
extras,  for  $650,  of  which  |200  was  paid  down 
lu  cash,  and  three  notes,  of  $100  each,  se- 
cured by  chattel  mortgage  on  the  property, 
taken  for  the  balance;  that  after  using  the 
same  for  some  time  the  engine  was  found  to 
be  unsatisfactory  to  the  defendant,  and  so  it 
was  returned,  and  a  rebuilt  Gaar-Scott  en- 
gine taken  In  its  place,  with  an  agreement 
on  the  part  of  the  defendant  to  pay  to  the 
plaintiff  $300  additional,  evidenced  by  three 
promlssoi7  notes,  of  $100  each,  and  all  the 
Blx  notes  amounting  to  $750,  secured  by  chat- 
tel mortgage  on  the  property.  When  the  first 
note  for  $150  became  due,  the  defendant 
made  default  and  refused  payment,  which 
had  been  demanded,  and  th'ercupon  the  plain- 
tiff demanded  imssession  of  the  property  cov- 
ered by  the  mortgage,  which  the  defendant 
refused  to  give.  May  3,  1899,  the  plaintiff, 
as  such  mortgagee,  commenced  this  action  of 
replevin  for  the  property  covered  by  the  sec- 
ond mortgage.  The  defendant,  by  way  of 
answer  and  conuterclaim,  denied  certain  alle- 
gations of  the  complaint,  and  admitted  oth- 
ers, to  the  effect:  .  That  he  purchased  the 
first  machinery  in  July,  1SU8,  and  made  the 
cash  payment  and  gave  the  three  notes  and 
chattel  mortgage,  as  stated,  but  alleged  that 
the  engine  was  to  be  rebuilt,  and  was  war- 
ranted and  guarantied  to  be  in  perfect  work- 
ing order,  and  that  it  would  perform  the 
work  of  running  the  separator  and  attach- 
ments, and  would  be  perfectly  satisfactory. 
That  the  defendant  purchased  such  property 
relying  wholly  on  such  warranty  and  guar- 
anty. That  it  was  not  rebuilt  as  agreed,  but 
was  fraudulently  covered  with  a  thick  coat 
of  paint  to  conceal  the  rust  and  worn  condi- 
tion. That  it  was  so  old,  worn  out,  rusted, 
and  dilapidated  and  out  of  repair  as  to  be 
impossible  of  use.  That  at  the  retiuest  of 
the  plaintiff  the  defendant  continued  to  try 
and  use  the  same,  and  to  put  and  keep  the 
same  in  repair,  on  the  promise  of  the  plain- 
tiff that  it  would  make  the  matter  right,  and 
afterrx-ards  that  it  would  procure  another  en- 
gine for  the  defendant  as  soon  as  It  could  get 
a  suitable  one;  that  it  would  make  good  the 
defendant's  loss  of  time  and  damage  by  rea- 
son of  such  defects.  That  the  defendant  lost 
two-thirds  of  bis  time  in  consequence,  and 
did  not  do  more  than  10  days'  work  therewith 
during  the  two  months  and  over  that  he  was 
trying  the  same.  That,  by  and  in  conse- 
quence of  such  failure  and  breach  of  war- 
ranty, the  defendant  was  damaged  in  the 
sum  of  $450.  The  answer  also  admitted  that 
tlie  plaintiff  took  back  such  first  engine,  and 
delivered  to  the  defendant  another,  for  which 
the  defendant  agreed  to  pay  $300  additional. 
and  did  give  three  notes  in  addition  to  the 
three  already  held  by  the  plaintiff,  all  se- 
cured by  chattel  mortgage  on  such  second  en- 


gine and  machinery,  as  stated,  bat  alleged 
that  the  defendant  took  such  second  engine 
on  the  plaintitTs  agreement  and  warranty 
that  it  would  make  good  to  the  defendant 
the  damages  he  had  sustained  by  reason  of 
such  failure  of  the  first  engine,  and  warrant- 
ed and  guarantied  the  second  to  be  rebuilt, 
and  to  work  as  good  as  new,  and  to  do  the 
work  of  running  the  separator  and  corn  shell- 
er  perfectly  and  satisfactorily;  that  the  sec- 
ond engine  failed  to  do  such  work  as  war- 
ranted and  guarantied;  that,  In  addition  to 
lesser  defects,  the  pump  and  injector  of  the 
engine  were  defective,  worn,  and  out  of  or- 
der, and  would  not  work,  and  In  consequence 
thereof  the  whole  engine  was  useless;  that 
the  plaintiff  was  forthwith  notified  of  such 
defects,  and  it  agreed  to  replace  and  repair 
the  same,  but  failed;  that,  in  pursuance  of 
the  plalntifTs  request  to  keep  trying  to  use 
such  engine,  the  defendant  lost  one-half  his 
time,  and  his  custom  and  patronage,  and  was 
obliged  to  quit  work;  and  that  in  conse- 
quence of  such  breach  of  warranty  of  the  sec- 
ond engine  the  defendant  sustained  damages 
to  the  amount  of  $400.  The  answer  prays 
judgment  that  the  aggregate  amount  of  dam- 
ages which  the  defendant  has  thus  sustained, 
of  $850,  should  be  applied  as  an  offset  to  the 
payment  and  satisfaction  of  the  six  notes  and 
chattel  mortgage,  and  that  such  notes  be  can- 
celed and  surrendered,  and  that  the  defend- 
ant should  recover  from  the  plaintiff,  In  ad- 
dition, by  way  of  damages,  $100,  together 
with  his  costs  and  disbursements  herein. 
The  plaintiff,  replying,  took  issue  with  the 
several  allegations  of  such  counterclaim.  At 
the  close  of  the  trial  the  Jury  returned  a  spe- 
cial verdict  to  the  effect  (1)  that  there  was 
a  breach  of  the  plaintiff's  warranty  upon  the 
second  engine  delivered  to  the  defendant;  (2) 
that  the  second  engine,  as  delivered  to  the 
defendant,  was  worth  $275;  (3)  that  the  sec- 
ond engine  would  have  been  worth,  had  it 
been  as  warranted  by  the  plaintiff,  $750;  (4) 
that  the  defendant's  damages  by  virtue  of 
his  loss  of  time  and  expenses  for  repairs  la 
running  the  second  engine  were  $85.23;  (1^ 
that  the  defendant's  damages  by  reason  of 
loss  of  time  and  expenses  tor  repairs  in  run- 
ning the  first  engine  were  $228.  Upon  such 
verdict  the  court  adjudged  and  decreed  that 
the  plaintiff  deliver  to  the  defendant  the 
notes  and  mortgage  described  in  the  com- 
plaint, and  the  same  were  thereby  adjudged 
paid  and  canceled;  that  the  plaintiff  return 
to  the  defendant  the  property  replevied  there- 
in; that  the  defendant  have  and  recover  of 
the  plaintiff  the  amount  of  $2.45,  by  which 
his  damages  exceeded  the  amount  of  the 
plaintitTs  notes  at  the  time  of  the  seizure; 
that  the  defendant  have  and  recover  of  the 
plaintiff  his  costs  and  disbursements  heri>:ti, 
taxed  at  $83.83;  that  In  the  event  that  the 
plaintiff  shall  fall  to  return  the  property  to 
the  defendant  within  30  days  after  the  serv- 
ice of  notice  of  the  entry  of  this  Judgment, 
the  defendant  have  and  recover  of  the  plain- 
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tiS  tbe  additional  sum  of  $175,  wblcb  ia 
beraby  found  and  adjudged  by  tbe  court  up- 
on tbe  evidence  adduced  herein,  to  be  tbe 
value  of  tbe  said  property  at  tbe  time  It  waa 
seized  by  tbe  plabatUf  under  tbe  writ  of  r»> 
pterin  bereln,  togetber  wltb  933J25,  tbe  in- 
terest tbereon  from  May  3,  188&,  tbe  date  of 
Its  seizure.  From  tbe  judigment  so  entered, 
tbe  plaintiff  brings  tbls  ai^eaL 

As  Indicated  in  tbe  statement,  tbe  plaintiff, 
aa  mortgagee,  brought  this  action  of  replevin 
by  reason  of  the  Qefendant's  default  in  pay- 
ment of  a  part  of  tbe  purchase  price  of  the 
machinery  covered  by  tbe  mortgage.  Tbe 
right  to  maintain  such  an  action  is  undisput- 
ed. Gage  V.  Wayland,  67  Wis.  606,  81  N.  W. 
108;  Rice  t.  Kahn,  70  Wis.  323,  8.5  N.  W. 
466;  Hill  T.  Morriman,  72  Wis.  483,  40  N.  W. 
380.  Of  course,  tbe  plaintiff's  special  inter- 
est In  tbe  property  Is  limited  by  tbe  amount 
of  the  mortgage  debt  Oage  v.  Allen,  84 
Wis.  828,  64  N.  W.  627.  The  defendant,  by 
way  of  counterclaim,  sought  to  extinguish  or 
reduce  such  special  interest  by  alleging  dam- 
ages for  tbe  breach  of  warranty  ob  his  pur- 
chase of  tbe  engine  covered  by  tbe  mort- 
gace,  and  also  damages  for  loss  of  time  and 
expenses  in  trying  to  operate  tbe  engine  re- 
turned to  the  plalntifC,  and  for  which  the 
engine  covered  by  tbe  mortgage  was,  in  part, 
taken  In  exchange.  Such  eonnterclarm  arose 
out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's 
claim,  and  Is  connected  with  the  subject  of 
the  action,  within  the  meaning  of  tbe  stat- 
ute, especially  as  the  plaintiff  is  a  nonresi- 
dent Subdivisions  1,  8,  S  2656,  Rev.  St.  1898. 
The  statute  provides  that,  "in  an  action  of 
r^levln,  if  the  property  have  not  been  de- 
livered to  tbe  plaintiff,  or  the  defendant  by 
bis  answer  dalm  a  return  thereof,  tbe  Jury 
shall  assess  tbe  vslue  of  the  property  if  their 
verdict  be  In  favw  of  tbe  plaintiff,  or  if  they 
find  In  favor  of  tbe  defendant  that  he  Is  en- 
titled to  a  return  thereof,  and  may  at  the 
same  time  assess  the  damages,  IT  they  are 
claimed  In  the  complaint  or  answer,  which 
the  prevailing  party  has  sustained  by  rea- 
son of  the  detention  or  taking  or  withholding 
such  property."  Section  2S69,  Id.  Here  the 
defendant,  by  bia  answer,  did  claim  "tbe  re- 
turn of  the  property  ba  tbe  complaint  de- 
scribed, and  for  damages  for  tbe  wrongful 
seizure  thereof."  Nevertheless  tbe  Jury  fail- 
ed to  assess  the  value  of  tbe  property  when 
seized-  in  replevin,  and  also  failed  to  find  that 
tbe  defendant  was  entitled  to  a  return  there- 
of, or  to  assess  his  damages  for  such  wrong- 
ful seizure,  as  so  claimed  in  tbe  answer.  So 
the  verdict  does  not  conform  to  tbe  require- 
ments of  the  statute.  The  value  of  tbe  en- 
gine replevied,  as  found  by  the  Jury,  relates 
to  tbe  time  wb«>  It  was  delivered  to  tbe  de- 
fendant by  tbe  plaintiff,  and  not  to  tbe  time 
it  was  seized  in  this  action.  Tbe  statute  al- 
so provides  that  "if  the  property  have  been 
delivered  to  the  plaintiff  and  a  defendant 
claim  a  return  thereof.  Judgment  for  the  de- 


fendant may  be  for  a  return  of  the  property 
or  the  value  thereof.  In  case  a  return  cannot 
be  had,  and  damages  for  talcing  and  wltb- 
bcdding  the  same."  Section  2888,  Id.  Sudi 
Judgment  is,  of  course,  to  b«  based  upon  and 
conform  to  the  verdict  thus  prescribed. 
There  was  nothing  tai  eitlTer  of  those  sections 
of  the  statute  to  preclude  the  court  and  Jury 
from  determining  the  questions  of  damages 
alleged  in  the  counterclaim,  and  put  in  issue 
by  tbe  reply.  Such  alleged  cause  of  action 
for  damages  for  breach  of  warranty  was 
properly  one  triable  at  law,  and  by  a  Jury. 
Up  to  the  rendition  of  the  verdict,  it  was 
treated  by  the  trial  court  and  the  respective 
counsel  as  an  Issue  to  be  tiled  by  a  Jury,  and 
was  so  tried.  True,  tbe  prayer  of  tbe  an- 
swer is  for  equitable  relief,  as  well  as  legal  re^ 
lief;  and  upon  the  rendition  of  the  verdict  the 
trial  court  assumed  full  equitable  Jurisdiction, 
and  entered  a  decree  or  Judgment  aa  indl* 
cated  in  tbe  statement  Where  a  case  In- 
volves two  causes  of  action,  one  leg^  and 
the  other  equitable,  the  latter  should,  as  a 
general  rule,  be  first  tried  by  the  court  Har- 
rison y.  Bank,  17  Wis.  340;  Ounn  t.  Madl- 
gan,  28  Wis.  158;  Cameron  v.  White,  74  Wis. 
427,  48  N.  W.  155,  5  L..  R.  A.  488. 

Counsel  for  the  plaintiff  ooutends,  in  ef- 
fect that  the  taking  back  of  tbe  old  engine 
by  the  plaintUf,  and  delivering  to  tbe  defend- 
ant the  second  engine  In  its  place,  and  tbe 
giving  of  the  three  additional  notes  therefor 
by  the  defendant  as  stated,  constituted  a 
complete  rescission  of  tbe  first  contract  so 
far  as  the  first  engine  was  concerned,  and  a 
complete  satisfaction  of  any  breaches  of  war- 
ranty as  to  that  engine.  Such  would  seem 
to  be  tbe  Inference,  were  it  not  for  the  fact 
that  there  is  evidence  on  the  part  of  the  de- 
fendant tending  to  prove  that  in  making  such 
deal  he  expressly  reserved  tbe  right  to  re- 
cover damages  under  the  warranty  of  that 
engine  for  loss  of  time  and  expenses  in  try- 
ing to  make  that  engine  work,  and  that  tbe 
plaintiff's  agent  with  whom  such  new  deal 
was  perfected  expressly  agreed  that  the 
plaintiff  would  settle  with  the  defendant  for 
such  damages  when  his  notes  became  due. 
It  Is  claimed  that  the  agent  had  no  authority 
to  bind  the  plaintiff  In  that  respect  But  he 
was  the  plaintiff's  agent  for  tbe  purpose  of 
closing  the  deal,  and  it  is  not  made  to  appear 
that  he  did  not  have  such  authority.  Cer- 
tainly the  plaintiff  cannot  ratify  tbe  transac- 
tion so  far  as  to  retain  the  three  additional 
notes  and  mortgage  and  the  old  engine,  and 
at  the  same  time  repudiate  It  aa  to  sucb 
reservation  of  right  to  such  damages. 

Error  Is  assigned  because  the  court  allow- 
ed tbe  defendant  to  recover  damages  for. 
tbe  loss  of  time  and  expenses  In  trying  to 
make  the  first  engine  work,— especially  for 
the  length  of  time  indicated.  But  it  is  al- 
leged In  the  answer,  in  effect  that  by  the 
request  of  the  piahitlfl  the  defendant  con- 
tinued to  try  and  use  that  engine,  and  to  put 
and  keep  the  same  in  repair,  and  that  be  did 
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so,  upon  tbe  plaintiff's  promise  to  make  tbe  i 
matter  right,   and  make  good  sncU  loss  of  | 
time  and  damage.    TUere  appears  to  be  some  | 
evidence    to    prove    such    allegations.    The  ; 
same  is  true,  to  a  certain  extent,  as  to  the 
■econd  engine.    Undoubtedly,  it  is  competent 
to  allege  and  prove  special  damages  arising 
directly   out   of   special   circumstances.    O. 
Aultman  &  Co.  v.  Case,  08  Wis.  612,  32  N.  W. 
772.    The  geno^l  rule  as  to  tbe  measure 
of  damages  in  such  cases  is  well  understood. 
J.  I.  Case  Plow  Works  v.  Niles  &  Scott  Co., 
90  Wis.  690,  608,  68  N.  W.  1013;   Manufac- 
turing Co.  r.  Tobln,  106  Wis.'  290,  82  N.  W. 
IM.    We  are  forced  to  the  conclusion  that 
there  was  a  mUtrial  in  this  case.    Tbe  judg- 
ment of  the  circuit  court  la  reversed,  and  tbe 
cause  la  remanded  for  a  new  trial. 


BOBENSON  X.  EAU  CLAIKBJ  BOOK  &  STA- 
TIONERY CO.  et  al. 
(Supreme  Oourt  of  Wisconsin.    April  p,  1901.) 

UIBBLr-PLEADING— MATTER  HBEa.OUS  PER  SB 
—INSTRUCTIONS— EVIDENCE— DAMAGES. 

1.  Plaintiff  was  soliciting  subscriptions  for  a 
tfrectorjr  which  he  was  about  to  publish,  when 
there  appeared  in  a  newspaper  an  article  head- 
ed "A  Warning,"  to  the  effect  that  "certain  un- 
scrupulous persons  were  making  a  canvass  of 
tbe  city  for  the  purpose  of  a  directory,"  and 
"falsely  represented  tliat  defendants  did  not 
intend  to  publish  a  directory  that  year";  that 
these  "untruthful  adventurers"  knew  it  was 
possible  for  them  to  secure  business  only  by 
misrepresentation;  that  the  people  of  the  city 
had  had  experience  with  "wandering  fakirs, 
whose  only  object  was  to  capture  their  money; 
and  that  it  was  folly  to  pay  money  to  irrespon- 
sible directory  schemers.  Beld,  in  libel,  that  in 
Tiew  of  what  was  stated,  and  the  fact  that  no 
objection  was  made  at  the  trial,  it  was  not  er- 
ror to  allow  the  complaint  to  be  so  amended 
after  the  trial  as  to  allege  that  the  matter  pub- 
lished was  of  and  concerning  plaintiff. 

2.  The  article  was  libelous  per  se.  ,  .    ._ 

3.  As  the  article  tended,  to  prejudice  plaintiff 
in  ills  trade  and  business,  it  was  actionable, 
though  not  imputing 'a  crime. 

4.  Rev.  St.  1898,  I  2678,  declares  that,  in 
libel,  the  defendant  may  allege  in  liis  answer 
both  the  truth  of  the  matter  charged  as  defama- 
tory, and  any  mitigating  circumstances  to  re- 
duce the  amount  of  damages,  and,  whether  he 

)Fove8  justiflcation  or  not,  he  may  give  in  evi- 
dence the  mitigating  circumstances.  Held,  that 
where  plaintiff  in  libel  had  been  securing  sub- 
scriptions for  a  directory  which  he  intended  to 
publish,  when  there  appeared  in  a  newspaper  a 
statement  ttiat  defendants  would  issue  a  di- 
rectory as  usual,  and  that  plaintiff  had  falsely 
stated  that  defendants  did  not  intend  to  issue  a 
directory,  and  containing  defamatory  matter  of 
an  abusive  nature,  it  was  error  to  charge  that 
defendants  would  fail  on  their  plea  of  justifica- 
tion, even  if  they  had  proved  tnat  the  plaintiff 
had  falsely  and  untruthfully  made  the-  state- 
ments charged  in  the  libel,  unless  they  also 
proved  that,  at  the  time  such  statements  were 
made,  plaintiff  knew  that  defendants  did  not 
intend  to  issue  a  directory,  since  the  chargfl 
went  further  than  the  statute  required. 

5.  Plaintiff  was  engaged  in  securing  sulracrip- 
tions  for  a  directory  which  he  was  about  to 
publish,  when  there  appeared  In  a  newspaper  a 
statement  containing  aefamatory  matter  rela- 
tive to  plaintiff.  Beld,  in  iibel  against  defend- 
ants on  tbe  ground  that  they  had  caused  the 
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insertion  of  the  statement,  that  it  was  error  io 
allow  evidence  of  money  expended  by  plaintiff 
for  board  while  delivering  and  receiving  pay 
for  his  books,  on  tbe  theory  that  snch  expenses 
weie  a  part  of  his  capital  invested  in  the  ad- 
venture, and  the  amount  of  his  loss,  his  dama- 
ges. 

6.  It  was  error  to  receive  evidence  as  to  tbe 
financial  responsibility  of  defendants. 

7.  There  was  no  ground  for  admitting  evi- 
dence that  plaintiff's  directory  tiad  been  copy- 
righted. 

8.  Where,  in  libel,  plaintiff  and  defendants  had 
been  competitors  in  business,  and  the  matte* 
published  liad  tended  to  injure  plaintiff's  busi- 
ness, tbe  only  proof  that  the  publication  was 
made  at  the  instance  of  defendants  was  the  tes- 
timony of  one  of  the  proprietors  of  the  news- 
paper that  be  knew  they  had  some  authority  to 
publish  the  article,  and  that  he  did  not  luiow 
now  they  received  it,  or  who  directed  them  to 
put  it  in  tbe  paper,  the  evidence  was  not  suffi- 
cient to  take  the  case  to  the  jury. 

Appeal  from  circuit  court,  Eau  Claire 
county;   James  O'Neill,  Judge. 

Action  by  Rnfns  W.  Robinson  against  the 
Eau  Claire  Book  &  Stationery  Company  and 
others.  From  a  judgment  in  favor  of  plain- 
tiff, defendants  appeali    Reversed. 

Wickham  ft  Farr,  for  appellants.  Teall, 
Thomas  &  Teall,  for  respondent 

CASSODAY,  C.  J.  The  complaint  alleges: 
That  In  1899  the  plaintiff  was  engaged  in 
publishing  a  directory  of  tbe  city  of  £Uiu 
Claire.  That  in  February,  1899,  tbe  defen(V 
ants  published  in  two  certain  newspapers  an  I 
In  a  circular  letter  a  certain  article  alleged 
to  be  false  and  defamatory,  beaded  "A 
Warning,"  to  tbe  effect  that  "certain  un- 
scrupulous parties,  in  making  a  pretended 
canvass  of  tbe  city  for  a  directory,  persist 
in  falsely  representing"  that  the  defendant 
company  did  "not  intend  to  publish  a  di- 
rectory"; that  "these  nntrutbful  adventur- 
ers" knew  full  well  that  it  was  possible  for 
tbem  to  secure  business  only  on  the  basis  of 
"misrepresentation" ;  that  tbe  defendants  had 
repeatedly  assured  the  public,  through  the 
press  and  otherwise,  that  they  should  con- 
tinue to  publisb  tbe  city  directory,  and  that 
their  new  rottimes  would  be  ready  about  tbe 
1st  day  of  the  next  July,  after  the  annual 
moving  season;  tliat  tbe  people  of  tbe  city 
bad  experience  with  "wandering  fakirs, 
whose  only  capital"  was  "glowing  promises, 
and  only  object  to  capture  their  money"; 
that  tbe  people  wanted  the  best  dbrectory,  and 
tbat  that  would  be  tbe  one  issued  by  tbem; 
that  It  was  "folly  to  pay  money  to  irresponsi- 
ble directory  stbemers,"  wiien  they  could  be 
sure  of  a  reliable  work  at  the  same  or  less 
cost.  The  comp'aiut  f  i  rtlier  alleges  that  on 
or  about  February  tlO,  1899,  and  upon  divers 
days  subsequent  thereto,  the  defendants,  for 
the  purpose  of  injuring  tlie  plaintiff  in  bis 
said  business,  and  to  discourage  prospective 
subscribers  to  his  di  ectory,  and  to  injure 
the  p'aiutlff  in  his  business  and  good  name, 
false' y,  wrongfully,  ard  u  allclously  com- 
posed and  caused  to  be  publislied  In  the 
Leader  and  Telegram,  cewspapera  of  genar- 
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al  drcolation  published  at  the  city  of  Ban 
Claire,  the  false  and  defamatory  article  men- 
tioned, and  claimed  $5,000  damages.  Issue 
being  Joined,  and  trial,  the  jury  returned  a 
verdict  In  favor  of  the  plalntltr,  and  assess- 
ed his  damages  at  $1,500.  On  motion  of  the 
defendants  the  court  set  aside  the  verdict 
and  granted  a  new  trial,  with  an  option  on 
the  part  of  the  plaintiff  to  remit  one-half  of 
the  verdict,  and  take  Judgment  for  $750  dam- 
ages and  costs,  which  be  did.  From  the 
Judgment  entered  thereon  for  such  reduced 
amount  and  costs,  the  defendants  bring  this 
appeal. 

On  the  motion  for  a  new  trial  It  was  sug- 
gested that  the  complaint  failed  to  allege 
that  the  article  was  published  concerning  the 
plaintiff,  as  prescribed  by  the  statute  (section 
2677,  Rev.  St  1888).  But  In  view  of  what 
was  alleged,  as  stated,  and  that  no  snch  ob- 
jection had  been  made  upon  the  trial,  the 
trial  court  very  properly  allowed  the  com- 
plaint to  be  amended  In  that  regard.  Within 
the  mlee  of  law  so  frequently  announced  by 
thia  court  as  not  to  require  repetition,  we 
mnst  hold  that  a  number  of  the  expressions 
In  the  article  were  libelons  per  se.  Bradley 
V.  Cramer,  59  Wis.  309,  18  N.  W.  268;  Street 
V.  Johnson,  80  Wis.  455,  50  N.  W.  395;  Buck- 
staff  V.  Vlall,  84  Wis.  129,  54  N.  W.  Ill; 
Smith  V.  Utley,  92  Wis.  133,  05  N.  W.  744, 
35  L.  R.  A.  620;  Monson  v.  Lathrop,  96 
Wis.  388,  71  N.  W.  696;  Candrian  v.  Miller. 
98  Wis.  107,  73  N.  W.  1004.  The  article  pub- 
lished directly  tended  to  prejudice  the  plain- 
tiff In  his  trade  and  business,  and  in  that 
respect  was  actionable,  without  Imputing 
crime.  Singer  v.  Bender,  64  Wis.  169,  24  N. 
W.  903;  Brown  v.  Yannaman,  85  Wis.  454, 
55  N.  W.  183,  and  cases  there  cited;  Smith 
V.  Utley,  92  Wis.  136,  05  N.  W.  744,  35  L. 
R.  A.  620;  Medicine  Co.  v.  Wernich,  95  Wis. 
168,  70  N.  W.  160.  While  the  defendants 
were  at  liberty  to  Inform  the  people  of  the 
city  that  they  Intended  to  publish  a  city  di- 
rectory, any  representations  to  the  contrary 
notwithstanding,  yet  that  did  not  give  them 
the  privilege  to  publish  an  article  tending  to 
impugn  the  integrity,  the  truthfulness,  and 
the  honesty  of  the  plaintiff  In  his  trade  and 
business.  Such  an  article  published  under 
such  circumstances  Is  not  privileged.  Bnde 
V.  Nass,  79  Wis.  321,  48  N.  W.  555;  Brown 
V.  Yannaman,  85  Wis.  451,  55  N.  W.  183; 
Werner  v.  Ascher,  86  Wis.  349,  56  N.  W.  869. 

The  industrious  counsel  for  the  defendants 
have  taken  50  exceptions  to  the  charge.  Some 
of  them  are  covered  by  what  has  been  said. 
Another  exception  Is  to  a  portion  of  the 
charge  to  the  effect  that  the  defendants 
would  fall  on  their  plea  of  Justification  even 
if  they  had  proved  that  the  plaintiff  had 
falsely  and  untruthfully  made  the  state- 
ments charged  in  the^lbel,  unless  they  went 
further,  and  also  proved  that  at  the  time  of 
making  such  statements  the  plaintiff  knew 
"that  the  defendant  company  did  not  in- 
tend to  Issue  a  directory."    This  was  going 


further  than  the  statnte  required.    Section 
2678,  Rev.  St.  1808. 

The  trial  court  regarded  the  damages  as- 
sessed by  the  Jury  as  excessive,  and  so  com- 
pelled the  plaintiff  to  reduce  the  same  one- 
half,  or  submit  to  a  new  trial.  Such  exces- 
sive verdict  was  the  manifest  result  of  ad- 
mitting a  mass  of  irrelevant  and  Improper 
testimony.  All  of  such  evidence  was  not 
objected  to,  but  some  of  it  was.  While  tbe 
publisher  of  a  libel  which  injures  a  man's 
trade  and  business  may  be  liable  for  the 
damages  thereby  directly  caused,  yet  it  does 
not  follow  that  the  difference  between  the 
amount  of  money  Invested  In  the  business, 
which  the  plaintiff  In  his  testimony  denomi- 
nated as  his  expenses  and  the  receipts  aris- 
ing from  his  sales,  constituted  the  true  meas- 
ure of  such  damages.  Serious  loss  In  con- 
ducting a  new  enterprise  or  business  often 
occurs  without  the  publication  of  any  libel, 
—especially  with  an  established  local  com- 
petitor In  the  fleld.  Here  tbe  plaintiff's  di- 
rectory books  were  ready  for  delivery  May 
16,  1899{  and,  to  make  up  the  amount  of 
expenses  so  claimed,  the  plaintiff  Included 
$360  for  board  from  that  time  to  the  fol- 
lowing September,  during  which  time  he  was 
collecting  pay  for  such  boolie  delivered.  We 
are  unable  to  perceive  how  such  board  bill 
can  be  regarded  as  the  direct  result  of  the 
publication  of  the  libel.  B^ridence  was  re- 
ceived, against  objection,  as  to  the  wealth 
of  the  defendant  company.  At  the  close 
of  the  testimony  it  was  stricken  out,  but 
It  obviously  had  influence  with  the  Jury.  We 
perceive  no  ground  for  admitting  evidence 
that  the  plaintiff's  directory  bad  been  copy- 
righted. Ti^s  Is  an  action  of  libel,  and  not 
for  Infringing  a  copyright  Tbe  answer  ad- 
mits that  the  defendants  mailed  copies  pf 
the  article  in  question  to  certain  of  their 
customers,  but  expressly  denies  that  they 
caused  the  publication  of  the  libel  in  the 
Leader  or  the  Telegram.  Without  proving 
that  the  defendants,  or  either  of  them,  caused 
such  publication  in  either  of  those  papers, 
the  court  admitted  evidence,  against  objec- 
tion, that  the  libelous  article  was  published 
twice  in  February,  1899,  in  the  Eau  Claire 
Telegram,  and  once  In  the  Eau  Claire  Lead- 
er. The  court  charged  the  Jui7  that  It  had 
not  been  proved  that  the  defendants  caused 
the  publication  in  the  Telegram,  and  that  no 
damages  should  be  assessed  on  that  publica- 
tion, but  submitted  to  the  Jury  the  question 
whether  they  caused  such  publication  In  the 
Leader.  The  only  evidence  tending  to  prove 
such  .publication  is  the  testimony  of  one  of 
the  proprietors  and  editors  of  the  Leader  to 
the  effect  that  he  knew  they  had  some  au- 
thority to  publish  the  article;  that  they 
made  no  charge  for  such  publication,  and 
were  not  paid  for  it;  that  they  were  sup- 
posed to  give  all  the  Information  and  news 
about  the  directory;  that  it  was  left  to  their 
will  and  discretion  as  to  how  much  or  how 
little  they  would  say;  that  he  could  not  re- 
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member  how  tbey  received  the  article,  nor  i 
-who  directed  them  to  put  It  In  the  paper; 
that  the  defendants  might  haye  done  so,  but 
he  could  not  remember.  We  do  not  think 
such  evidence  was  sufficient  to  take  the  case 
to  the  Jury  on  that  question,— especially 
against  the  flat  denial  on  the  part  of  the 
defendants. 

Vfe  do  not  deem  It  necessary  to  further 
consider  the  numerous  exceptions  and  ob- 
jections taken  by  counsel.  The  Judgment  of 
the  circuit  court  Is  reversed,  and  the  cause 
Is  remanded  for  a  new  triaL 
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(Supreme  Court  of  Iowa.    April  13,  1901.) 

INSUHANCB— INSURABLE)       INTEBBST— TITMi— 

QTJBSTION  FOR  JURY— BRBACH 

OF  CONDITION. 

1.A  tenant  at  will  being  entitled,  under  the 
statute,  to  30  days'  notice,  before  he  can  be 
dispossessed,  has  therefore  a  term  of  definite, 
fixed  possession,  which  is  insurable. 

2.  A  party  in  posseBsion.  of  property  under 
an  agreement  with  the  owner  to  pay  the  insar- 
ance  thereon  has  a  right,  as  agent,  to  insure 
the  property  for  the  owner's  benefit:  and  if  an 
insurance  company,  with  knowledge  of  the 
facts,  issues  a  policy  in  the  name  of  such  person 
in  possession,  it  cannot  escape  liability  on  the 
ground  that  he  had  no  interest  in  the  subject- 
matter. 

3.  Plaintifl  testified  that  his  title  to  the  insur- 
ed property  was  fully  stated  to  defendant's 
agent,  and  that  plaintiff  did  not  learn  that  his 
interest  was  incorrectly  stated  in  the  applica- 
tion until  after  the  loss.  The  agent  testified 
that,  while  be  had  no  independent  recollection 
of  the  facts,  he  knew  he  got  all  his  information 
from  the  insured,  because  there  was  no  other 
source  from  which  he  could  have  obtained  it. 
Held,  that  the  conflict  as  to  what  information 
plaintiff  gave  the  agent  was  for  the  jury,  and 
the  court  erred  in  determining  the  issue  in 
plaintiff's  favor  by  directing  a  verdict  for  him. 

4.  A  deed  not  delivered  until  after  the  gran- 
tor's death  is  invalid,  and  will  not  avoid  a  pol- 
icy containing  a  condition  providing  that  it  snail 
be  void  in  case  a  change  of  title  is  effected  with- 
out the  knowledge  or  consent  of  the  company. 

Appeal  from  district  court,  Carroll  county; 
S.  M.  Eaiwood,  Judge. 

Action  upon  a  policy  of  fire  Insurance. 
The  cause  was  tried  to  a  Jury.  When  the 
testimony  was  all  in,  the  court  directed  a 
verdict  In  plaintiff's  favor.  Such  a  verdict 
was  returned,  and  from  a  Judgment  rendered 
thereon  defendant  appeals.    Reversed. 


SuUlvan  &  Sullivan,   for  appellant 
linger  &  Korte,  for  appellee. 
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WATERMAN,  J.  The  poUcy  was  for  $800, 
and  covered. a  frame  building  occupied  as  a 
harness  shop  and  dwelling.  The  first  ques- 
tion i^sented  is  whether  plaintiff,  In  whose 
name  the  policy  was  made  out,  had  an  in- 
surable interest  in  the  property.  It  is  conced- 
ed that  at  the  time  the  policy  was  issued  the 
title  to  the  property  was  In  one  B.  C.  Wente, 
the  father-in-law  of  plaintiff.    The  only  In- 


terest the  latter  had,  as  stated  by  him,  was 
through  this  arrangement  with  the  owner: 
"He  [Wente]  says  to  me  I  shall  pay  the 
taxes  and  Insurance  on  the  building,  and,  If 
I  did  pay  the  taxes  and  Insurance,  I  could 
do  business  there,  and  live  there.  There  was 
a  dwelling  hotise  upstairs.  I  could  have  use 
of  building  and  live  there.  When  I  was 
ready,  I  moved  In.  I  had  a  harness  shop, 
and  lived  upstairs."  On  the  part  of  defend- 
ant it  Is  contended  that  this  shows  plaintifl 
to  have  been  only  a  tenant  at  will,  and  as 
such  he  had  no  Insurable  interest  In  Carter 
V.  Insurance  Co.,  12  Iowa,  287,  the  court  says: 
"A  limited  qualified  Interest  or  any  reason- 
able expectation  of  property  or  advantage 
from  property  Is  insurable.  •  •  •  It  may 
be  said  generally  that  any  Interest  may  be 
Insured  If  the  peril  against  which  Insurance 
Is  made  would  bring  upon  the  insured  by  Its 
Immediate  and  direct  effect  a  pecuniary 
loss."  .  Again.  In  Merrett  v.  Insurance  Co., 
42  Iowa,  11,  Beck,  J.,  speaking  for  the  court, 
says:  "What  Is  an  insurable  Interest?  An 
Interest,  to  be  insurable,  does  not  depend 
upon  the  title  or  ownership  of  the  property. 
It  may  be  a  special  or  limited  interest,  dis- 
connected from  title,  lien,  or  possession.  If 
the  holder  of  an  Interest  In  property  will 
suffer  loss  by  its  destruction,  he  may  in- 
demnify himself  therefrom  by  a  contract  of 
Insurance."  Under  this  rule  the  homestead 
right  of  occupancy  is  Insurable.  See  the 
case  last  dted;  also  Carey  v.  Insurance  O}., 
97  Iowa,  619.  60  N.  W.  920.  So  Ukewise  Is 
the  right  of  possession  of  chattels.  Fox  v. 
Insurance  Co.,  98  Iowa,  7,  61  N.  W.  211.  Un- 
der onr  statute  a  tenant  at  will  Is  entitled  to 
SO  days'  notice  before  he  can  be  dispossessed. 
He  therefore  has  at  least  that  term  of  defi- 
nite, fixed  possession.  This  right  Is  insur- 
able. What  its  value  might  be  in  the  pres- 
ent case  we  are  relieved  from  determining, 
for  defendant  has  agreed  of  rec<Hd  that 
plaintiff's  right  of  recovery,  if  be  is  entitled 
to  succeed,  Is  $800. 

There  is  anotho:  view  of  this  matter  which 
ia  presented  by  the  record,  although  not  dis- 
cussed by  counsel.  Plaintiff  was  under  obli- 
gation, through  his  agreement  with  the  own- 
er, to  keep  this  property  insured;  and,  so 
far  as  appears,  this  was  to  be  done  for  the 
letter's  benefit  He  had  a  right  as  a  mere 
agent  to  do  this.  If,  with  full  knowledge  of 
all  the  facts,  defendant  chose  to  issue  the 
policy  In  the  agent's  name,  It  cannot  es- 
cape liability  on  the  ground  that  he  had  no 
Interest  In  the  subject-matter.  Wente's  in- 
terest was  certainly  Insurable,  and  It  looks 
to  us  as  If  that  was  what  plaintiff  agreed  to 
protect 

2.  The  policy  contained  this  provision: 
"If  the  Interest  of  the  assured  In  the  prop- 
erty, whether  as  owner,  trustee,  consignee, 
factor,  agent,  mortgagee,  lessee,  or  other- 
wise, be  not  truly  stated  In  this  policy,  then 
•  *  •  this  policy  shall  be  void."  In  its 
answer  defendant  avers  that  in  plaintiff's 
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application  for  the  Insurance  he  stated  tbat 
be  was  the  owner  of  the  latnd  upon  which 
tbe  building  was  attoated;  .that  this  state- 
ment waa  Intentionally  and  willfully  made; 
that  It  waa  untrue,  for  that  title  was  In 
Wente  at  the  time;  and  because  of  this 
Araod  the  policy  was  Toid  from  Its  date.  In 
response  to  this  claim  plaintiff  alleges  that 
the  facts  of  his  Interest  and  occupancy  and 
of  the  ownership  of  the  property  were  fully 
stated  ta  one  Hannlach,  a  soliciting  agent 
for  defendant,  who  took  the  application,  and 
-filled  it  out;  that  plaintiff  supposed  the  facts 
were  correctly  stated  as  he  gave  them,  and 
did  Bot  learn  the  contrary  until  after  the  loss 
occurred.  Bvldence  was  offered  by  plaintiff 
to  sustain  these  averments.  To  meet  this  tes- 
timony, Hanniscb  waa  called  by  defendant, 
who  testified  as  follows:  "I  took  the  appli- 
cation of  Mr.  Schaeffer,  who  has  just  testified 
In  this  case.  He  signed  the  application. 
•  •  •  The  Information  I  received  and 
put  In  this  aiq>llcatlon  I  got  from  Mr.  Scbaef- 
<«r,— the  slae  of  the  balldlng,  and  when  it  was 
tnOt  I  got  tiiat  from  Mr.  Schaeffer.  Q.  Now, 
oae  qoestlon  In  the  application  Is,  'Are  yon 
tbe  owner  of  the  property?  and  the  answer 
is,  'Yes.'  From  whom  did  you  get  that  Infor- 
tnatlon?  ▲.  1  presume,  from  Mr.  Schaeffer; 
and  the  same  as  to  the  ownership  of  the 
building  and  the  ownership  of  the  land  upon 
which  It  is  situated.  All  this  information 
cajne  from  Mr.  Schaeffer.  I  don't  see  how  I 
got  the  answers  In  any  other  way  than  It 
was  answered  to  me  by  Mr.  Schaeffer." 
This  answer  was  strickoi  out  on  plaintiff's 
motion  as  being  a  mere  opinion  of  the  wit- 
ness. "Q.  State  what  you  know  about  that 
as  to  the  answers  put  down  to  thla  question. 
A.  These  answers  were  pot  down  just  as 
they  were  given  me  by  Mr.  Schaeffer  to  all 
qnestlons  in  the  application.  •  •  •  Q. 
But  the  InfMrmatlon  you  put  down  In  this 
application,  If  I  understand  yon  right,  as  to 
all  the  answers,  do  you  or  do  you  not  state 
to  the  jury  that  you  received  that  from-  Mr. 
Schaeffer?  A.  I  got  that  from  Mr.  Schaef- 
fer." On  cross-examination  the  witness  says: 
"I  don't  pretend  to  say  I  remember  every- 
thing that  was  said  about  the  ownership  of 
the  property.  My  idea  Is  I  would  not  have, 
written  it  in  there  except  what  he  told  me. 
I  have  not  got  an  lnd^)endent  recollection 
of  what  he  did  tell  me."  If  the  facts  were 
told  to  defendant's  agent  and  he  filled  the 
blanks  in  the  application  with  erroneons 
atatementa,  unknown  to  the  assured,  the 
company  will  be  estopped  from  setting  up 
such  statements  to  defeat  a  recovery  on  the 
policy.  Pamo  r.  Insurance  Cb.  (to  be  decid- 
ed at  May  term,  with  cases  therein  cited) 
86  N.  W.  — .  But  defendant  had  a  right  to 
show  that  Its  agent  recorded  the  facts  as 
given  him.  This  it  attempted  to  do  by  the 
testimony  of  Hanniscb.  The  court  wholly 
disregarded  Hannlsch's  evidoice  In  directing 
a  verdict,  and  this  must  have  been  on  the 
theory  that  it  stated  opinions  or  conclusions 


tfnly,  and  not  facts.  Now,  m  we  Interitret 
this  testimony,  it  is  not  open  to  objection. 
Tbe  witness  saya,  wbUe  he  baa  no  independ- 
ent recollection  of  the  facto,  be  knows  be 
got  all  the  statements  from  Schaeffer,  be- 
cause there  was  no  other  sonrce  from  which 
be  could  have  obtained  them.  A  statement 
cannot  be  said  to  be  argumentative,  or  a  con- 
clusion merely,  because  a  witness  who  has 
stated  facts  adds  a  reason  to  support  them. 
Hoadley  v.  Hammond,  «3  Iowa,  599,  19  N.  W. 
7&1;  Gaslight  Co.  v.  Green,  21  Iowa,  333. 
Although  Hanniscb  said  he  had  no  independ- 
ent recollection  of  what  facts  were  told  him, 
he  did  not  say  that,  refreshed  by  the  state- 
ments in  the  application,  he  had  no  recollec- 
tion at  all;  and  the  effect  of  all  his  testi- 
mony Is  that  he  gives  this  refreshed  or  aid- 
ed recollection.  This  he  had  a  right  to  do. 
1  Greenl.  Ev.  437.  We  cannot  but  think 
there  was  a  conflict  aa  to  what  information 
plaintiff  gave  the  agent  as  to  the  title  of  tlie 
property.  This  conflict  was  for  the  Jury  to 
settle,  and  the  court  erred  In  determining  It 
In  plaintiff's  favor  by  directing  a  verdict  for 
him. 

8.  Another  defense  Is  that  a  provision  of 
the  policy  was  violated,  because  there  was  a 
change  of  title  after  the  Insurance  was  effect- 
ed, without  the  knowledge  or  consent  of  the 
company.  Tlie  facts  are  these:  Title,  as  we 
have  said,  was  in  Wente,  the  father  of  plain- 
tiffs wife,  at  the  time  the  policy  waa  issued. 
Wente  died  In  December,  1896,  and  after  his 
death  plalntiirs  wife  came  In  possession  of 
a  deed  of  date  October  8,  1896,  describing 
this  property,  and  executed  by  her  father 
and  his  wife.  The  deed  runs  to  plaintiff's 
wife  in  her  maiden  name.  Tbe  burden  of 
proof  was  upon  defendant  to  show  a  breach 
of  condition  which  would  avoid  the  policy. 
Sutherland  v.  Insurance  Co.,  87  Iowa,  506.  54 
N.  W.  453.  The  change  of  title  mnst  be 
shown  to  be  valid  and  complete.  Kemptou 
V.  Insurance  Go.,  62  Iowa,  83,  17  N.  W.  104; 
Pringle  v.  Insurance  Co.,  107  Iowa,  742,  77 
X.  W.  521.  This  deed,  being  found  In  tbe 
possession  of  tbe  grantee,  would,  if  nothing 
more  appeared,  be  presumed  to  have  been 
delivered  by  the  grantor  on  tbe  day  of  its 
date.  But  something  more  does  appear.  It 
is  shown  that  tbe  instrument  did  not  come 
Into  the  grantee's  possession  until  after  her 
father's  death,  and  that  she  knew  nothing 
of  It  until  It  was  handed  her  by  a  Mr.  Biiiu- 
nlng.  Whether  It  was  delivered  to  Brunulng 
for  her,  or  was  found  by  him  among  her 
father's  papers  after  his  death,  does  not  ap- 
pear. If  the  deed  was  not  delivered  until 
after  the  grantor's  death.  It  la  invalid,  and 
tbe  condition  of  the  policy  is  not  broken 
(Otto  V.  Doty,  61  lown.  23.  15  N.  W.  678); 
and  all  of  the  circumstances  shown  indi- 
cate that  this  was  the  case. 

Some  other  questions,  not  likely  to  arise 
again,  are  disctissed  by  counsel.  For  the  er- 
ror above  pointed  out;  tbti  judgment  must  be 
reversed.  '3'?'^^^  '"^ 
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REYNOLDS  T.  STRONG. 

<tapi«me  Court  of  North  Dakota.    April  15, 
1901.) 

•COiLTTEI.  MORTOAQB-VAUDITT— DESCRIP- 
TION. 
A.  diattel  mortgage  npo'n  the  future  eam- 
'•iaCB  of  a  threshing   rig,   which   describes   the 
■4Msiiie  and  separator  by  naming  the  manufac- 
^tarers  thereof  and  giving  other  suitable  descrip- 
1  of  power  and  size,  and  names  the  owner 
operator  of  such  rig,  and  the  pei-iod  when 
the  county  where  such  future  earnings  are 
accrue,  is  not  void  because  it  omits  to  state 
aamber  of  such  engine  and  separator,  and 
iBe  names  of  the  persons  against  whom  sncli 
AMnre  earnings  are  to  accrue. 
^SrJlaJbus  by  the  Court) 

Appeal  from  district  court,  Pembina  coQn- 
47;  O.  E.  Sauter,  Judge. 

Action  by  F.  W.  Reynolds  against  Josiata 
^SHntog.  Judgment  for  plaintiff.  Defendant 
mgpeaia.    Affirmed. 

Ooger  &  Cress  well,  for  appellant  Burke 
•ft  Tick,  for  respondent. 

YOUNO,  J.  Tbe  single  question  presented 
:1Sm:  determination  on  this  appeal  is  the  va- 
ilidlty  of  a  certain  chattel  mortgage  upon  the 
vfutuce  earnings  of  a  threshing  rig.  Plaintiff 
4a  the  owner  of  tbe  mortgage  by  asalgnment. 
~Tbe  mortgagor  did  thrashing  for  the  defend- 
^aut  during  the  threshing  season  of  1899. 
Xbe  amount  of  bis  threshing  account  was 
-$125.50.  The  plaintiff  seeks  to  recover  there- 
-ou,  «ud  liases  his  right  thereto  upon  the  mort- 
sf/a^se  in  question.  The  defense  attacks  the 
-validity  of  the  mortgage,  and  payment  of  tbe 
-account  Is  alleged.  The  mortgage  In  ques- 
ition  was  duly  filed  In  the  office  of  the  regls- 
•ter  of  deeds  of  Pemblua  county,  wherein  tbe 
'threshing  rig  was  situated  and  operated,  and 
'«rbere  the  above  account  accrued.  In  addl- 
^tioa,  the  defendant  had  actual  notice  of  tbe 
-eactotence  of  the  mortgage  prior  to  making 
:;|tayment.  The  case  was  tried  lA  the  district 
•«o«irt  without  a  Jury.  Plaintiff  prevailed. 
vDefendant  appeals,  and  requests  a  trial  de 
:a»TO  in  this  court.  The  evidence  upon  which 
tbte  case  was  submitted  in  tbe  trial  court  con- 
-listed  of  a  written  stipulation  of  facts,  none 
-of  which  are  in  dispute,  and  no  further  ref- 
■«(«nce  to  them  is  necessary.  Confessedly, 
•tbe  entire  case  hinges  on  tbe  question  of  tbe 
-validity  of  the  chattel  mortgage.  If  It  is 
-valid,  the  plaintiff  is  entitled  to  recover;  otb- 
•erwise,  not  Tbe  opinions  of  tbe  courts  as  to 
^tbe  validity  of  mortgages  of  future  earnings 
are  not  in  harmony.  In  this  jurisdiction, 
however,  tbe  question  is  settled  in  favor  of 
-tbe  validity  of  such  mortgages.  In  Sykes  v. 
Hannawalt  5  N.  D.  aS5,  66  N.  W.  682.  this 
'  court  held  that  "it  is  competent  for  the  own- 
~er  and  operator  of  a  threshing  rig*  to  mort- 
.  cage  tbe  future  earnings  thereof."  In  reach- 
-ing  that  conclusion  tbe  court  was  largely 
•  controlled  by  tbe  statute  authorizing  the  cre- 
.-atloii  of  liens  upon  after-acquived  property. 
«Comp.   Laws,   i  4328  (Rev.   Codes,   |  4U80). 


The  Iowa  rule,  also,  is  that  future  earnings 
may  be  the  subject  of  a  valid  chattel  mort- 
gage. See  Manufacturing  Co.  v.  Robinson,  88 
Iowa,  667,  49  N.  W.  1031.  14  L  R.  A.  126, 
and  note.  Tbe  contention  of  defendant  In 
tbia  case  is  not  that  sucfa  mortgages  are  in- 
valid l)ecause  upon  after-acquired  property, 
but  that  tbis  particular  mortgage  Is  void  "lie- 
cause  the  description  of  the  subject-matter 
thereof  is  vague  and  uncertain."  It  is  urged 
that  the  failure  to  give  tbe  numbers  of  tbe 
engine  and  separator  is  a  fatal  omission,  ren- 
dering the  description  of  tbe  threshing  rig, 
from  the  operation  of  which  tbe  earnings 
mortgaged  were  to  accrue,  entirely  Insuffi- 
cient This  objection  is  not  well  founded. 
The  description  in  a  mortgage  is  for  tbe  pur- 
pose of  identifying  tbe  property,  and  the  suf- 
ficiency thereof  must  be  determined  by  tbe 
character  of  the  property  sought  to  be  in- 
cluded in  the  mortgage.  It  does  not  appear 
tiiat  either  the  engine  or  tbe  separator  had 
numliers,  and  that  it  was  possible  to  so  de- 
scribe them;  but  however  that  may  be,  they 
were  sufficiently  described  otherwise.  Tbe 
separator  is  described  as  "one  Gaar  Scott 

40x58  separator,  complete,  Shop  No.  ," 

and  the  engine  as  "one  Buffalo  Pitts  16  H.  P. 
traction  portable  engine,  complete.  Shop  Mo. 
."  The  name  of  the  owner  and  opera- 
tor Is  given,  and  the  county  of  Pembina  and 
state  of  North  Dakota  are  named  as  the  place 
where  It  is  to  be  operated,  and  where  the 
earnings  mortgaged  are  to  accme.  No  doubt 
the  insertion  in  the  mortgage  of  the  numbers 
of  tbe  engine  and  separator.  If  they  were 
numbered,  would  have  nuide  tbe  description 
more  certain.  Btit  tbe  description  given  in 
the  mortgage  was  in  itself.  In  our  judgment 
entirely  sufficient  to  enable  tbli-d  persons  to 
Identify  the  property,  when  aided  by  snch  in- 
quiries as  were  suggested  by  tbe  mortgage 
Itself,  and  that  is  all  tbat  is  required.  5  Am. 
&  Bng.  Enc.  Law  (2d  Ed.)  95a  As  was  said 
by  this  court  in  Bank  v.  Oium,  S  N.  D.  193, 
54  N.  JV^.  1034:  "Whenever  a  description  la 
challenged  as  insufficieDt,  we  are  to  inquire 
whether  tbe  creditor,  after  inspecting  the  in- 
strument and  aided  by  the  inquiries  it  sug- 
gests, could  ascertain  what  property  was  in* 
tended  to  be  mortgaged."  As  to  this  mort- 
gage, aa  we  have  eeen,  tlie  data  contained  in 
it  made  certain  the  ascertainment  of  the 
property  intended  to  be  covered  by  it 

It  is  further  contended  that  the  mortgage 
is  void  "because  tbe  persons  against  whom 
the  earnings  are  to  accrue"  are  not  named. 
This  contention  seemingly  has  support  in  tbe 
language  of  the  majority  opinion  in  Manu- 
facturing Co.  V.  Robinson,  supra,  and  also  in 
Machine  Co.  t.  Skau  (S.  D.)  75  N.  W.  190. 
An  examination  of  these  cases,  however,  dis- 
closes that  there  were  other  and  controlling 
grounds  for  tbe  decisions;  and  we  are  not 
entirely  satisfied  from  tbe  language  used  by 
the  learned  courts  that  they  meant  to  bold 
that  it  is  essential  to  the  validity  of  a  mort- 
gage upon  the  future  earnings  of  a  threshing 
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rig  that  the  persons  agntnst  whom  they  are 
to  accrue  should  be  actually  named.  How- 
ever that  may  be,  such  Is  not  our  view.  We 
have  held  that  future  earnings  may  be  mort- 
gaged. It  is  not  possible  to  state  In  advance 
who  the  persons  are  who  will  owe  the  ac- 
counts. To  Impose  such  a  statement  Is  to 
require  the  Impossible.  As  stated  by  Beck, 
J.,  in  bis  dissenting  opinion  in  Manufacturing 
Co.  T.  Robinson,  supra,  "The  opinion  defeats 
the  rights  of  the  holder  of  the  mortgage  upon 
a  ground  which  could  not  have  been  pro- 
Tided  against."  The  mortgage  vmder  con- 
sideration specified  the  threshing  outfit  from 
which  the  mortgaged  accounts  were  to  ac- 
crue by  naming  the  manufacturers  of  both 
the  engine  and  separator.  It  named  the  own- 
er and  operator  of  the  rig,  and  designated 
the  period  of  time  when,  and  the  place 
where,  the  accounts  were  to  accrue.  A  more 
complete  description  of  future  earnings  does 
not  seem  possible,  and  in  this  respect  we 
therefore  hold  the  mortgage  is  not  open  to 
the  objection  made.  The  mortgage  Involved 
in  this  case  dllTers  in  many  respects  from 
the  one  considered  In  Sykes  v.  Hanuawalt,  5 
N.  D.  335,  65  N.  W.  682.  That  case  turned 
npon  the  fact  that  the  mortgage  had  not  been 
filed.  It  Is  true,  the  court  In  its  opinion  In 
that  case  said  that  "the  following  descrip- 
tion, to  wit,  'all  and  singrular  the  earnings  of 
the  aforesaid  rig,'  would  not  cover  the  earn- 
ings of  the  men  and  teams."  The  language 
quoted  was  not  necessary  to  a  decision  of  the 
question  involved  in  that  case.  However,  It 
has  no  application  to  the  case  at  bar,  for 
there  is  no  controversy  as  to  what  the  mort- 
gage we  are  considering  covered.  Counsel 
for  appellant,  in  his  brief,  after  reviewing 
Its  varlons  provislcms,  correctly  states  that  it 
covers  "all  the  threshing  accounts,  and  the 
whole  thereof."  The  element  of  uncertainty 
which  may  have  existed  in  the  Sykes  Case  as 
to  the  portion  of  the  thresliing  accounts  mort- 
gaged Is  not  in  this  cose.  Judgment  affirm- 
ed.   All  concur. 


SANDERSON  v.  WINCHESTER. 

(Supreme  Court  of  North  Dakota.    April  15, 
1901.) 

CERTIORARI— APPLICATION— PARTY  IN- 
TERESTED. 

Section  609B,  Rev.  Codes,  relating  to  ap- 
plications for  writs  of  certiorari,  provides  that 
'the  application  n<u8t  be  made  on  affidavit  by 
the  party  bcnefi<ially  interested."  Held,  that  an 
application  (or  a  writ  to  review  an  order  of  a 
district  judge  directing  the  destruction  of  cer- 
tain gambling  devices,  alleged  to  have  been 
made  without,  or  in  excess  of,  jurisdiction, 
which  application  shows  that  the  applicant 
transferred  his  entire  interest  in  such  gambling 
devices  to  another,  and  iias  no  interest  tlierein 
at  the  time  of  making  the  application,  is  not 
made  by  "the  party  bcnelicially  interested," 
within  tne  meaning  of  said  section. 
(Syllabus  by  the  Court.) 


Application  of  William  H.  Sanderson  for  a 
writ  of  certiorari  directed  to  W.  H.  Win- 
chester, judge  of  the  Sixth  judicial  district. 
Writ  denied. 

Miller  &  Miller,  for  plaintUT.  Ck>chrane  & 
Corliss  and  Oliver  D.  Comstodi,  Atty.  Gen., 
for  defendant 

YOUNG,  J.  Application  is  made  to  this 
court  by  one  William  H.  Sanderson,  request- 
ing the  issuance  of  a  writ  of  certiorari  di- 
rected to  Hon.  W.  H.  Winchester,  Judge  ot 
the  Sixth  judicial  district  and  requiring  him 
to  certify  to  this  court  the  proceedings  tak- 
en before  him  wherein  an  order  was  made 
for  the  destruction  of  certain  gambling  de- 
vices, to  wit,  a  roulette  table,  wheel,  chips, 
eic,  for  the  purposes  of  reviewing  such  or- 
der, which  it  Is  alleged  was  made  without 
authority  of  law,  and  in  excess  of  Jurisdic- 
tion. The  writ  must  be  denied,  and  on 
grounds  which  do  not  relate  to  the  Jurisdic- 
tion of  the  district  judge  to  make  the  order 
complained  of.  Section  6009,  Rev.  Codes, 
provides  the  method  by  which  the  writ  of 
certiorari  may  be  applied  for.  It  requires 
that  "the  application  must  be  made  on  affi- 
davit by  the  party  beneficially  Interested." 
The  application  before  us  Is  made  by  Wil- 
liam H.  Sanderson, ,  and  is  on  his  affidavit 
The  affidavit  however,  shows  affirmatively 
that  he  is  not  the  party  beneficially  interest- 
ed, in  this:  that  It  sets  out  In  detail  facts 
showing  that  prior  to  the  making  of  the  or- 
der for  the  destruction  of  such  gambling  de- 
vices he  sold  the  same  to  one  E.  J.  Berry, 
for  value,  and  executed  and  delivered  a  bill 
of  sale  therefor.  The  facts  as  to  the  sale 
and  ownership  are  also  corroborated  by  the 
affidavit  of  Berry  attached  to  the  application. 
The  application  thus  shows  affirmatively  that 
the  applicant  has  no  interest  in  the  gambling 
devices  which  he  seeks  to  save  from  destruc- 
tion, and  is  not  beneficially  interested,  with- 
in the  me.nning  of  the  statute,  and  is  not, 
therefore,  entitled  to  apply  for  the  writ 
Writ  denied. 

WAIiLIN,  C.  J.,  did  not  sit  at  the  hearing 
of  the  application  or  participate  in  the  de- 
cision.   MORGAN,  J.,  concura 


OOLER  et  al.  ▼.  (X)PPIN  et  aL 

,  (Supreme  Court  of  North  Dakota.     April  17, 

1901.) 

SCHOOL   TOWNSHIP— LIABILITY    FOR    DEBTS- 
DIVISION— MANDAMUS. 

1.  A  school  township  organized  under  chapter 
44  of  the  Laws  of  1883  became  by  such  organi- 
zation ipso  facto  liable  for  the  debts  of  the  oM 
districts  whose  territory  was  included  in  such 
township. 

2.  When  a  judgment  is  obtained  against  such 
a  township  on  an  indebtedness  of  a  school  dis- 
trict, and  subsequent  to  tiie  entry  of  such  judK- 
ment  the  township  ia  divided  into  two  school 
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districts,  the  judemcnt  creditor  may  proceed  to 
enforce  such  judgmeut  against  snoh  districts, 
«.nd  each  will  be  required  by  mandamus  to  levy 
a  tax  sufficient  to  pay  its  pro  rata  share  of 
such  indebtednecn,  based  upon  the  amount  of  its 
taxable  property. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Richland  coun- 
ty;   Winchester,  Judge. 

Action  by  William  X.  Coler  and  others 
against  Alfred  Ooppin  and  others  for  a  writ 
of  inaDdamos  to  compel  the  payment  of  a 
Judgment  held  by  claimants  against  defend- 
ants as  directors  of  Dwlght  and  Ibsen  school 
districts.  From  a  Judgment  granting  the 
writ,  defendants  appeaL    Affirmed. 

W.  E.  Purcell,  for  appellants.  John  L. 
Pyle  and  McCumber,  Bogart  &  Forbes,  for 
reqMndentB. 

VISK,  District  Judge.  This  is  an  appeal 
from  a  Judgment  rendered  by  the  district 
court  of  Richland  county  directing  the  issu- 
ance of  a  peremptory  writ  of  mandamus  com- 
pelling the  officers  of  Dwigbt  and  Ibsen 
school  districts  to  lery  a  tax  upon  the  prop- 
erty of  the  districts  to  pay  their  pro  rata 
share  of  certain  Judgments  recovered  against 
Dwight  school  township.  This  litigation  has 
been  before  this  court  twice  before,  and  for 
a  full  statement  of  the  facts  see  opinion  of 
Corliss,  J.,  In  3  N.  D.  249,  55  N.  W.  587,  28 
L.  R.  A.  640,  and  7  N.  D.  418,  75  N.  W.  796. 
In  the  first  appeal  It  was  strenuously  in- 
sisted by  counsel  for  Dwight  school  township 
that  there  was  no  liability,  upon  the  groimd, 
among  others,  that,  as  the  indebtedness  to 
collect  which  an  action  was  commenced  was 
incurred  by  school  district  No.  22,  Dwight 
school  township,  which  was  organized  under 
chapter  44  of  the  Laws  of  1883,  and  which 
included  within  its  boundaries  the  old  dis- 
trict No.  22,  and  certain  other  districts,  did 
not  become  liable  until  there  had  been  a  set- 
tlement between  the  several  old  districts  in- 
cluded within  such  school  township.  He  con- 
tended that,  until  the  old  districts  adjusted 
their  differences  between  themselves  and 
the  new  school  township,  the  new  school- 
township  organization  was  not  completed, 
and  hence  that  no  liability  attached.  In 
other  words,  that  settlement  between  the 
several  old  districts  within  the  school  town- 
ship created  by  the  law  of  1883  was  a  con- 
dition precedent  to  the  absolute  liability  of 
the  newly-created  school  township.  This 
court,  upon  that  appeal,  overruled  this  con- 
tention, holding  that  such  settlement  was 
aot  a  condition  precedent  to  the  organiza- 
tion or  liability  of  the  school  township,  and 
affirmed  the  Judgment  of  the  district  court 
holding  the  township  liable.  See  3  X.  D.  249, 
6S  N.  W.  587,  28  Ix  R.  A.  649.  Subsequently, 
and  upon  application  of  defendants'  counsel, 
this  court  attempted  to  modify  said  Judg- 
ment by  directing  that  a  provision  be  insert- 
ed therein  as  fellows:  "This  Judgment  Is 
to  be  enforced  subject  to  the  provisions  of 


sections  136-141,  c.  44.  I..aws  1883,  the  debt 
on  which  it  Is  rendered  being  a  debt  subject 
to  equalization  as  therein  provided."  This 
modification  was  directed  under  the  belief 
that  the  Judgment  creditors  could  not  com- 
pel the  levy  of  a  tax  by  the  defendants  tmtil 
such  creditors  had  secured  an  equalization 
of  taxes  under  the  statute.  This  was  clearly 
erroneous,  as  these  sections  have  no  rele- 
vancy to  the  question  at  all,  and  the  attempt- 
ed modification  is  without  any  force  or  ef- 
fact  whatever.  As  said  by  Corliss,  J.,  In  7  N. 
D.  421,  75  N.  W.  796:  "The  sections  of  the 
statute  subject  to  which  we  said  the  Judg- 
ment must  l>e  raforced  have  no  relevancy 
whatever  to  the  question  of  the  enforcement 
of  such  Judgment;  and  the  clause  Inserted, 
in  our  Judgment,  was  mere  idle  surplusage." 
Under  the  provisions  of  section  144  of  said 
chapter  44,  Laws  1883,  all  debts  of  the  old 
districts  were  assumed  by  and  became  the 
debts  of  the  new  school  township,  and  all 
Judgments  recovered  against  the  latter  upon 
such  debts  should  be  enforced  the  same  aa 
any  other  Judgments  against  such  townships. 
It  follows,  therefore,  that  the  plaintiffs  have 
an  unqualified  Judgment  against  Dwight 
school  township  which  they  are  entitled  to 
collect  in  the  usual  mannw.  The  entry  of 
such  Judgment  was  a  final  adjudication  as 
to  the  liability  of  such  school  township,  and 
u]x>n  affirmance  by  this  court  all  controversy 
as  to  such  liability  was  thereby  forever 
foreclosed.  But,  even  if  this  were  not  so, 
we  would  unhesitatingly  approve  the  rea- 
soning, and  reassert  the  doctrine  enunciated 
In  the  first  opinion  of  this  court  upon  this 
branch  of  the  case  as  reported  In  8  N.  D. 
240,  55  N.  W.  687.  28  L.  R.  A.  649,  and  we 
expressly  disapprove  and  overrule  the  lan- 
guage used  in  the  opinion  in  7  N.  D.  418,  75 
X.  W.  795,  in  so  far  as  it  conflicts  with  these 
views.  What  was  said  in  the  latter  oirtnlon 
upon  this  subject  could  not  change  the  law 
of  the  case  as  settled  in  the  first  action;  and, 
furthermore,  such  language  was  purely  obiter 
dicta,  as  we  held  that  there  was  no  appeal, 
the  order  attempted  to  be  appealed  from  not 
being  a  final  order.  Counsel  for  appellants 
presents  a  very  plausible  argument  in  sup- 
port of  bis  position,  but  the  fallacy  thereof 
consists  in  the  fact  that  he  builds  his  entire 
argument  upon  a  false  premise.  He  asserts 
that  the  Judgment  as  modified  by  this  court 
provides  for  its  paymoit  only  in  a  certain 
manner,  and  that  this,  whether  right  or 
wrong,  is  the  law  of  the  case,  etc.  It  stands 
with  exactly  the  same  force  and  effect  as 
though  no  modification  bad  been  attempted. 
The  clause  attempting  to  modify  it  was  whol- 
ly meaningless  and  nugatory,  and  hence  ev- 
ery one  must  treat  the  Judgment  as  an  un- 
conditional Judgment  for  the  payment  of 
money  to  be  enforced  as  all  Judgments  are 
enforced. 

This  disposes  of  all  questions  raised  by  ap- 
pellants except  one,  which  we  will  now 
briefiy    consider.     After    the    liability    of 
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I^wlght  school  township  was  flzed  by  Judg- 
meut,  the  territory  originally  constituting 
such  school  township  was  divided  into  two 
civil  townships.  By  this  division  two  new 
school  districts  were  by  law  created,  and 
they  are  known  as  "Dwight"  and  "Ibsen" 
school  dlBtricts,  respectively.  Both  immedi- 
ately organized  themselves  into  school  corpo- 
rations, and  both  were  made  parties,  and 
answered  In  this  proceeding.  Each,  by  the 
act  of  Incorporating,  became  liable  for  its 
proportionate  share  of  the  Indebtedness  of 
the  old  township.  The  trial  court  apportion- 
ed snob  indebtedness  according  to  the  tax- 
able property  in  each  district,  but  counsel 
contends  that  the  court  had  no  right  to  do 
this,  and  that  such  apportionment  should  not 
be  based  upon  the  taxable  property,  and  he 
refers  to  those  provisions  of  the  law  rtiat- 
Ing  to  settlements  between  districts  and  the 
levy  of  an  equalization  tax  to  adjust  snch 
differences.  We  must  overrule  this  conten- 
tion, as  we  are  convinced  that  each  district 
should  be  required  to  levy  a  tax  to  pay  its 
just  proportion  of  the  indebtedness  of  the 
old  district  according  to  the  proportion  of 
its  taxable  property.  In  other  words,  the 
entire  taxable  propaty  which  was  formeriy 
Included  in  the  school  district  is  liable  for 
the  payment  of  this  indebtedness,  and  by 
dividing  the  township  each  new  district 
would  be  liable  to  such  pro  rata  share  of  the 
indebtedness  as  the  amount  pf  Its  taxable 
property  bears  to  the  entire  Indebtedness, 
and  the  new  districts  thus  formed  would  be 
left  to  adjust  between  themselves  all  dilTer- 
ences  as  to  their  assets  and  UabilitieB.  The 
creditors  have  no  concern  with  their  adjust- 
ment ol  such  differences.  Some  courts  have 
gone  to  the  extent  of  holding  that  each  new 
district  is  liable,  and  may  be  required  to  pay 
the  entire  indebtedness  of  the  old  district, 
and  then  look  to  the  other  district  or  dis- 
tricts for  contribution.  Plunket's  Greek  Tp. 
V.  Crawford,  27  Pa.  107;  Hughes  v.  School 
Dist.,  72  Mo.  648.  In  the  Missouri  case  it 
was  held  that  where,  by  statute,  a  municipal 
corporation  Is  abolished,  and  several  new 
ones  are  created  In  its  stead,  and  no  provi- 
sion Is  made  as  to  the  payment  of  existing 
deMa,  each  of  the  new  corporations  la  liable 
for  them  all;  and  in  the  latter  case  it  was 
held  that  on  the  division  of  a  township  each 
fraction  remains  liable  for  .the  whole  debt 
owing  by  the  old  township,  and  that.  If  one 
pays  the  whole  amount,  it  lays  the  founda- 
tion for  contribution.  We  are  clearly  of  the 
opinion  that  these  school  districts  are  each 
liable  for  at  least  their  proi)ortlonate  share  of 
these  judgments  according  to  their  taxable 
property,  and  that  their  officers  may  be  re- 
quired by  mandamus  to  levy  a  tax  sufficient 
to  pay  the  same.  Finding  no  error,  the 
judgment  of  the  district  court  is  affirmed. 

MORGAN,  J.,  being  dlSQuallfled,  Judge 
PI8K  of  the  First  judicial  district  sat  by  re- 
quest. 


OVEHrEOK  et  al.  v.  CITY  OF  RAPID  CITTl 

(Supieme  Court  of  South  Dakota.    May  4. 
1901.) 

DGFESCTIVB  STRBBT— INJURY  TO  HORSB— DAK- 
AGES— NEOLIQBNCB-QtIBSTION  FOR  JURY. 

1.  Where  a  city  was  liable  for  injuries  t»  *. 
horse  b.v  falling  into  an  open  ditch  in  the  luf^ 
way,  the  measure  of  damages  was  the  differ- 
ence in  value  of  the  horse  before  the  injoiT^ 
and  after  be  was  cured,  and,  In  addition  there- 
to, the  cost  of  care  and  medicine  in  restoriac. 
the  liorse. 

2.  Where  a  buggy  is  injured  by  defects  ia  » 
highway  for  which  a  city  is  liable  in  an  actioik 
to  recover  therefor,  plaintiff  can  prove  the  cusle 
of  repairs,  the  amount  to  be  recovered  beiac-' 
only  the  actual  cost  value  of  such  necessary  iw- 
pairs. 

8.  Whether  excavations  In  a  street  were  prop- 
erly made  anid  properly  guarded  so  as  to  render- 
a  city  not  liable  for  injuries  caused  therehy^ 
was  for  the  jury. 

4.  The  question  of  contributory  negligence  of 
a  driver,  where  horse  and  buggy  were  Injaretfr 
by  defect  in  a  liighway,  is  for  the  jury. 

Appeal  from  circuit  court,  Penningtt^. 
coun^;  Levi  McGee,  Judge. 

Action  by  Areii  L.  Overpeck  and  Alematlifc 
B.  Overpeck  against  the  city  of  Rapid  Clty^ 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Chauncy  L.  Wood  and  Charles  J.  Bael(. 
for  appellant.  James  W.  Fowler,  for  rar 
spondents. 

CORSON,  J.  This  is  an  action  to  recover 
damages  for  injuries  claimed  to  have  bee» 
caused  to  a  horse,  buggy,  and  harness  drive*- 
by  a  servant  of  the  plaintifte,  by  the  boia*- 
and  buggy  falling  into  an  open  gns  trench  taa 
one  of  the  public  streets  of  the  defendant' 
city.  The  cause  was  tried  by  a  jury.  Yca>- 
diet  and  judgment  for  the  plaintiffs,  and  tli» 
defendant  appeals. 

The  plaintiffs,  in  their  complaint,  after  at^ 
leging  the  negligent  acts  of  the  defendaart;, 
claimed  as  damages  the  money  paid  to  • 
servant  who  took  care  of  said  horse  so  In- 
jured for  the  period  of  2^  months,  and  ttr- 
medicines  and  expenses  in  doctoring  saM 
horse,  and  for  tiie  repair  of  the  buggy  and 
harness.  It  was  further  claimed  that  tlk» 
horse  so  injured  was  a  valuable,  blooded 
trotting  horse,  and  that  the  same,  as  a  re> 
suit  of  said  injury,  was  badly  marked,  soap- 
red,  and  bleioaished,  and  that  the  damage  ta- 
said  horse  on  account  thereof  was  a  smn 
therein  specified.  The  defendant  denied  that 
it  was  guilty  of  negligence,  and  alleged  that 
the  servant  of  the  plaintiffs  was  guilty  of 
contributory  negligence  resulting  In  the  Iik 
juries  to  said  horse,  buggy,  and  harness.  Oa 
the  trial  the  plaintiffs  were  permitted  to  give 
evidence  of  the  value  of  the  horse  both  be- 
fore and  after  the  Injury,  the  expenses  thty 
were  to  in  keeping  the  said  horse,  and  th» 
amount  paid  for  medicines  purchased  ant- 
used  for  the  borseL  It  Is  contended  on  tbe 
part  of  the  appellant  that  the  court  erred 
In  the  admission  of  this  evidence^,  for  tbe- 
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reason  that  the  damage  thus  proved  constl- 
tnted  a  donble  measure  of  damages;  full 
damage  for  the  Injury  to  the  horse  being 
proven,  and,  in  addition  thereto,  the  co«t 
of  care  and  medirine  in  restoring  the  horse. 
It  is  further  contended  that  the  court  erred 
In  allowing  plaintiffs  to  prove,  over  the  ob- 
jtiction  of  the  appellant,  what  the  repairs 
upon  the  buggy  cost,  instead  of  the  differ- 
ence in  value  before  the  injury  and  imme- 
diately thereafter.  The  appellant  further 
contends  that  the  thie  measure  of  damages 
in  such  a  case  is  the  difference  In  the  value 
of  the  chattel  immediately  before  and  after 
the  injury.  But  we  are  of  the  opinion  that 
the  court  committed  no  error  in  admitting 
this  evidence.  The  plaintiffs  were  entitled 
to  recover  such  an  amount  as  would  com- 
pensate them  for  all  loss  which  directly  re- 
sulted from  the  wrong  done  them.  Fay  T. 
Parker,  53  N.  H.  342;  Hovey  T.  Grant,  52  N. 
H.  560.  In  the  case  before  ns  it  is  very  evi- 
dent that  the  difference  In  value  of  the  horse 
before  and  after  the  injury  would  not  con- 
stitute the  true  measure  of  damage.  If  the 
horse  was  injured  only  to  such  an  extent 
that  it  might  be  cured,  and  the  expense  of 
curing  it  would  be  lees  than  its  value  when 
cured.  It  was  the  duty  of  the  plaintiffs  to 
use  reasonable  efforts  In  so  curing  it,  and 
such  expense  would  be  a  part  of  the  dam- 
age sustained  by  the  plaintiffs  by  reason  of 
the  Injury,  and  it  may  be— as  assumed  to  be 
the  fact  in  this  case  under  the  evidence- 
that  the  horse,  after  being  cured,  was  stiU, 
by  reason  of  the  scars,  marks,  and  blemish- 
es, of  much  less  value  than  it  was  before 
the  Injury  was  inflicted.  The  difference, 
therefore,  in  the  value  of  the  horse  before 
the  injury  and  after  it  was  cured  was  only 
a  part  of  the  damage  sustained  by  the  plain- 
tiffs, and  for  which  they  were  entitled  to  re- 
cover. No  other  rule  would  fairly  comiten- 
sate  the  plaintiffs  for  their  loss.  In  Rail- 
road Oo.  V.  Lewark,  4  Ind.  471,  tb'.  supreme 
court  of  Indiana  held  in  a  case  where  plaln- 
tifTs  wagon  was  Injured  by  the  railroad 
company  that  the  plaintiff  was  not  only  en- 
titled to  recover  for  the  damage  done  the 
wagon,  bnt  also  for  the  value  of  the  use  of 
the  wagon  while  it  was  being  repaired.  In 
Transportation  C!o.  v.  Yanderbilt,  16  Conn. 
420,  it  was  held  by  the  supreme  court  of 
Connecticut  that,  where  injuries  were  done 
to  plalntifTs  steaml3oat  by  the  defendant's 
steamboat,  the  plaintiff  was  entitled  to  re- 
cover ns  damages  a  reasonable  sum  for  the 
injuries  which  the  boat  had  sustained  and  a 
reasonable  sum  for  Its  detention  while  it 
was  being  repaired.  In  the  case  of  'William- 
son T.  Barrett,  13  How.  101,  U  L.  Ed.  08,  it 
was  held  by  the  supreme  CQurt  of  the  Unit- 
ed States  that  the  plaintiff  was  entitled  to 
recover  for  the  damages  caused  by  a  colli- 
sion resulting  in  the  sinking  of  the  plaintiff's 
boat,  and  that  the  proper  measure  of  dam- 
ages was  a  sum  sufficient  to  raise  the  sunk- 
en boat,  repair  it,  and  compensate  the  owner 


for  the  loss  of  its  use  daring  the  time  It  was 
being  repaired.  In  the  recent  case  of  Seavey 
▼.  Dennett,  69  N.  H.  479,  46  Atl.  247,  the  su- 
preme court  of  New  Hampshire  held  that  the 
proper  measure  of  damages  for  negligently 
poisoning  a  horse  was  the  expense  of  caring 
for  the  horse  while  sick,  together  with  what 
It  would  cost  to  replace  It  with  another 
equally  as  serviceable.  Certainly,  if  the 
plaintiff  would  be  entitled  to  recover  the  ex- 
pense of  the  care  of  a  horse  in  a  case  where 
the  horse  died,  he  would  be  equally  entitled 
to  recover  in  a  case  where  the  horse  lived, 
and  was  cured.  The  principle  established  by 
this  class  of  cases  is  one  of  indemnity  to  the 
party  Injured  to  compensate  him  for  his 
loss  which  is  the  immediate  result  of  the 
wrongful  act  It  Is  undoubtedly  the  duty  of 
one  who  has  been  injured  to  exercise  reason- 
able diligence  to  render  the  damages  caused 
thereby  as  light  as  possible,  and  hence  it  was 
the  duty  of  the  plaintiffs,  under  the  facts 
disclosed  by  the  record  in  this  case,  to  take 
the  proper  means  for  curing  the  horse;  and, 
such  being  the  case,  they  must  necessarily 
have  the  right  to  recover  for  the  expense  of 
so  curing  the  animal,  In  addition  to  the  differ- 
ence In  value  of  the  horse  before  and  after 
it  was  Injured.  The  appellant  cites  as  au- 
thority for  its  contention  the  case  of  Rail- 
road Co.  V.  Metcalf,  44  Neb.  847,  63  N.  W. 
61,  28  L.  R.  A.  824.  In  that  case  the  court 
laid  down  the  rule  that  the  measure  of  dianir 
age  under  the  evidence  in  that  case  was  the 
difference  .between  the  value  immediately 
before  and  after  the  injury.  But  the  facts 
in  that  case  were  essentially  different  from 
the  facts  In  the  case  at  bar.  In  that  case 
one  of  the  plaintiff's  span  of  mules  was  kill- 
ed by  the  railroad  company,  and  his  wagon 
and  harness  Injured.  The  plaintiff  refused 
to  take  away  the  living  mule  and  the  wagon 
and  harness,  and  the  trial  court  assumed 
that  the  plaintiff  might  recover  for  the  en- 
tire value  of  the  mule  not  Injured,  and  for 
his  wagon  and  harness  so  damaged.  The 
supreme  court  held  that  the  charge  of  the 
lower  court  in  thus,  in  effect,  holding  the 
railroad  company  liable  for  the  uninjured 
animal  and  the  entire  value  of  the  wagon 
and  harness,  was  erroneous. 

We  are  also  of  the  opinion  that  there  was 
no  error  In  allowing  the  plaintiffs  to  prove 
the  cost  of  repairs  upon  the  buggy.  Of 
course,  the  amount  so  recovered  should  only 
be  the  actual  co6t  value  of  the  necessary  re- 
pairs. Possibly,  in  the  case  of  the  buggy  and 
harness,  the  rule  suggested  by  the  api>el- 
lants  might  be  applicable,  and  mlglit  be  the 
better  rule,  although  there  would  not,  ordi- 
narily, be  any  material  difference  between 
the  value  of  the  buggy  before  and  after  It 
was  injured,  and  the  actual  cost  of  the  re- 
pairs upon  the  same  required  to  restore  It  to 
its  former  condition.  Presumptively,  at 
least,  the  difference  in  its  value  before  and 
after  It  was  Injured  would  be  the  amount 
tliat  it  would  cost  to  repair  it,  and  restore  it 
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to  Ita  former  condition.  Assuming  the  rule, 
therefore,  as  claimed  by  the  appellant,  to  be 
the  better  role,  as  applied  to  the  baggy  and 
harness,  yet  the  adoption  by  the  court  beloiv 
of  the  other  rule  would  not,  In  our  opinion, 
constitute  reversible  error.  Schuler  v.  Board, 
12  S.  D.  480,  81  N.  W.  80a 

It  is  further  contended  on  the  part  of  the 
appellant  that  the  faervant  driving  the  team 
of  the  plalntifFs  was  guilty  of  contributory 
negligence,  and  therefore  the  plaintiffs  were 
not  entitled  to  recover  in  this  action,  and  the 
motion  of  the  defendant  for  the  direction 
of  a  verdict  in  its  favor  should  have  been 
granted.  But  ordinarily  the  question  of  con- 
tributory negligence  Is  a  question  for  the 
Jury,  and  we  must,  therefore,  presume  In 
favor  of  the  Judgment,  that  the  court's  in- 
structlons  upon  this  subject  were  proper, 
and  that  the  Jury  has  correctly  found  that 
the  plaintiffs'  servant  was  not  guilty  of  con- 
tributory negligence.  The  same  may  be  said 
as  to  the  negligence  of  the  city.  Whether 
or  not  the  excavations  for  the  gas  pipe  were 
rightfully  and  properly  made  and  properly 
guarded  was  a  question  entirely  for  the  Jury 
under  the  instructions  of  the  court,  and  the 
same  presumption  must  be  made  by  this 
court  in  favor  of  the  Judgment  as  was  made 
upon  the  question  of  contributory  negli- 
gence. 

It  Is  further  contended  by  the  appellant 
that  the  court  erred  in  admitting  certain  evi- 
dence over  the  objections  of  the  appellant, 
and  In  refusing  to  strike  out  certain  evidence 
upon  the  motion  of  the  appellant,  but,  after 
a  careful  examination  of  these  assignments 
of  error,  we  have  arrived  at  the  conclusion 
that,  assumlug  that  the  court  may  have 
«rred  In  one  or  two  particulars  in  which  er^ 
ror  was  assigned,  the  questions  and  answers 
were  not  sufficiently  material  to  entitle  the 
defendant  to  a  reversal  of  the  Judgment. 
The  Judgment  of  the  court  below  is  affirmed. 


In  re  APPUOA'nONS  FOR  ADMISSION  TO 

PRAonaB. 

(Supreme  Court  of  South  Dakota.    April  27, 
1901.) 

ATT0RNET8  —  ADMISSION  —  CBRTIFICATB      OP 
CIRCUIT  COURT— ADMISSION  IN  ANOTH- 
ER STATE— COURSE  OF  STUDT. 

1.  Though  Act  March  8,  1901,  prescribing 
the  requirements  for  admission  to  practice  law, 
failed  to  make  provision  for  those  who  had 
been  engaged  in  the  practice  by  virtue  of  a  cer- 
tificate of  the  circuit  courts,  such  persons  had 
a  vested  right,  of  which  they  could  not  be  de- 
prived by  Teguslation,  and  are  not  obliged  to 
submit  to  the  examination  required  by  said  act 

2.  Act  March  8,  1901,  §  2,  provides  that  an 
applicant  for  admission  to  practice  law  must 
have  pursued  a  course  of  study  enumerated, 
and,  in  case  he  does  not  possess  a  diploma  or 
certificate,  he  may  be  admitted  if  the  court  is 
satisfied  ne  possesses  the  requisite  qualifica- 
tions. Section  3  provides  that  a  person  who 
iias  been  admitted  to  the  bar  of  another  state, 
where  he  has  previously  resided,  may  be  admit- 
-ted  without  examination  or  proof  of  period  of 


study  on  iwesentlng  a  certificate  of  sdnigsion 
to  practice  law  in  the  liighest  courts  of  the 
state  from  which  he  come,  and  on  satisfactory 
evidence  in  writing  or  by  examination  that  he 
has  tile  requisite  education,  and  has  pursued  for 
three  years  a  course  of  law  studies.  Held,  that 
an  applicant  holding  a  certificate  of  admission 
to  practice  in  another  state  must  prove  that 
he  has  practiced  three  years,  and  also  that  he 
has  pursued  the  studies  enumerated  in  sec- 
tlonl 

Orlgiual  proceedings  on  applications  for 
admission  to  practice  lav> 

GOBSON,  J.  Since  the  adjournment  of  tbe 
legislature  applications  have  been  made  to 
us  for  the  admission  of  applicants  to  prac- 
tice law  In  tbe  courts  of  this  state,  one  of 
whom  presents  a  certificate  issued  to  him  by 
a  circuit  court  of  this  state,  and  who  has 
been  engaged  In  the  practice  of  law  therein 
for  a  number  of  years.  A  second  applicant 
presents  to  the  court  a  certificate  of  admis- 
sion by  the  supreme  court  of  Minnesota,  or, 
rather,  by  the  board  of  examiners  of  that 
state,  which  seems  to  be  authorized  to  grant 
certificates  entitling  the  bolder  thereof  to 
practice  In  the  courts  of  that  state.  A  third 
presents  a  certificate  of  admission  by  the 
supreme  court  of  Illinois,  accompanied  by 
proof  that  he  has  pntcticed  In  the  courts  of 
that  state  for  a  period  of  three  years,  and 
also  a  certificate  of  good  moral  character. 
It  becomes  necessary,  therefore,  for  this 
court  to  construe  the  provisions  of  the  act 
of  1901  relating  to  the  admission  of  attor- 
neys, entitled  "An  act  to  amend  chapt^  21 
of  the  Laws  of  South  Dakota  of  1893,  •  •  • 
as  amended  by  chapter  49  of  the  Laws  of 
South  Dakota  of  1869,"  approved  March  8, 
1901.  The  first  section  of  the  act  provides 
that  "no  person  shall  be  permitted  to  prac- 
tice   as    an    attorney   and    coimseior-at-law, 

•  •  •  without  having  previously  obtained 
a  license  for  that  purpose  from  the  supreme 
court  of  this  state."  The  second  section  pro- 
rides:  "Every  applicant  for  such  admission 
must  be  at  least  twenty-one  years  of  age, 
of  good  moral  character,  and  an  inhabitant 
of  this  state,  and  must  have  actually  and  In 
good  faith,  pursued  a  regular  course  of  study 
of  the  law,  for  at  least  three  full  -years. 

•  •  •  Every  such  applicant  for  admission 
must  also  have  an  education  substantially 
equivalent  to  that  involved  In  the  comple- 
tion of  a  high  school  course  of  study  of  at 
least  three  years  in  extent."  Then  follows 
what  shall  constitute  evidence  that  he  has 
such  general  education,  and  the  act  further 
provides  that,  in  case  the  applicant  does  not 
possess  the  diploma  or  certificate  therein 
specified,  he  may,  under  the  law,  be  admitted 
If  the  court  Is  satisfied  that  the  applicant 
possesses  the  requisite  general  and  legal  edu- 
cation. The  third  section  provides:  "Any 
person  becoming  a  resident  of  this  state, 
after  having  been  admitted  to  the  bar  of  any 
other  state  of  the  United  States,  in  which 
he  has  previously  resided,,  may.  In  the  dis- 
cretion of  the  court,  be  admitted  to  practice 
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In  this  state,  -n-Ithout  examination  or  proof 
of  period  of  study,  as  liereinbefore  provided, 
upon  presenting  a  certificate  of  admission  to 
tbe  bar  to  practice  law  In  the  bigliest  courts 
of  the  state  from  wblch  said  person  shall 
come,  and  on  proof  of  other  qualifications 
required  by  this  chapter;  and  on  such  other 
proof  that  he  has  practiced  law  regularly 
for  not  less  than  three  years  in  the  state 
from  which  be  comes,  and  having  been  duly 
admitted  to  practice  according  to  the  laws 
of  such  state."  The  section  further  pro- 
vides what  shall  be  required  of  such  appli- 
cant if  be  shall  be  unable  to  present  evi- 
dence of  the  tact  that  he  has  been  admitted 
to  practice  by  the  courts  of  such  state,  or 
had  not  practiced  therein  for  a  period  of 
three  years.  The  legislature  has  failed  In 
this  act  to  malte  any  provision  for,  or  excep- 
tion of,  the  rights  of  persons  heretofore  ad- 
mitted In  a  circuit  court  of  this  state,  and 
who  has  been  engaged  In  the  practice  of  law 
In  this  state  under  his  certificate  of  admis- 
sion by  such  court  We  are  of  the  opinion, 
however,  that  It  could  not  have  been  the  in- 
tention of  the  lawmaking  power  to  require 
of  a  resident  of  the  state,  who  has  heretofore 
been  engaged  In  the  practice  of  the  law  un- 
der and  by  virtue  of  a  certificate  of  admis- 
sion by  a  circuit  court,  a  submission  to  the 
examination  presprlbed  by  the  act  Under 
the  law  as  it  existed  prior  to  the  enactment 
of  the  present  law  such  a  person  was  entitled 
to  be  admitted  to  practice  in  this  court  upon 
the  presentation  of  a  certificate  of  admission 
from  the  circuit  court  and  taking  the  re- 
qoired  oath.  It  was  a  vested  right,  of  which 
he  could  not  be  deprived  by  an  act  of  the 
legislature,  and  one  of  which  be  could  be 
deprived  only  upon  good  cause  shown,  and 
after  proper  Judicial  proceedings.  8  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  283;  Ex  parte  Gar- 
land, 4  Walt.  393,  18  L.  Ed.  866;  Austin's 
Case,  6  Bawle,  191,  28  Am.  Dec.  667.  We 
are  of  the  opinion,  therofore,  that  a  resident 
of  this  state,  who  has  been  engaged  in  the 
practice  of  the  law  herein  under  and  by  vir- 
tue of  a  certificate  of  admission  duly  issued 
by  a  circuit  court  prior  to  the  1st  day  of 
July,  1803,— when  the  act  of  which  the  pres- 
ent act  is  amendatory  took  effect— Is  still  en- 
tltied  to  admission  in  this  court,  and  to  be 
granted  a  license,  as  specified  In  the  act  of 
1803,  upon  the  presentation  of  such  certifi- 
cate and  taking  the  required  oath.  An  ap- 
plicant holding  such  a  certificate  vtrlll  there- 
fore be  admitted. 

This  brings  us  to  the  second  class  of  ap- 
plicants, namely,  persons  who  have  been  ad- 
mitted to  practice  in  the  highest  courts  of 
another  state,  but  fall  to  produce  evidence 
that  they  have  practiced  therein  for  a  polod 
of  three  years,  as  provided  by  section  3  of 
the  act  Such  an  applicant  comes  within  the 
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last  clause  of  section  3,  which  provides  that 
the  applicant  shall  present  to  the  court  satis- 
factory evidence  In  writing  or  by  examina- 
tion that  he  has  the  requisite  education,  and 
has  pursued  for  thre^  years  a  course  of  law 
studies  covering  the  subjects  enumerated  In 
section  2.  .  The  applicant  therefore,  holding 
a  certificate  of  admission  entitling  him  to 
practice  in  all  the  courts  of  Minnesota,  must 
satisfy  the  court  by  proof  in  writing  or  by 
an  examination,  as  provided  by  the  last 
clause  of  section  3,  that  he  has  the  general 
education  provided  for  by  section  2,  and  that 
he  has  pursued  the  study  of  law  for  the  pe- 
riod of  three  years,  as  provided  by  the  act 
An  applicant  who  holds  a  certificate  of  ad- 
mission from  another  state,  and  who  pro- 
duces satisfactory  evidence  that  he  has  prac- 
ticed In  the  highest  courts  of  such  state  for 
a  period  of  three  years,  must  also  present 
satisfactory  evidence  that  be  possesses  the 
requisite  general  education  provided  for  by 
section  2,  In  addition  to  evidence  of  good 
moral  character.  If  such  applicant  Is  unable 
to  present  the  diploma  or  certificate  specified 
by  section  2  as  to  his  educational  qualifica- 
tions, he  must  be  examined  In  the  same 
manner  as  an  applicant  who  has  not  been 
heretofore  admitted  in  any  court  Where  an 
examination  by  the  court  Is  necessary,  the 
applicant  will  only  be  admitted  after  such 
an  examination  made  on  the  first  day  of 
each  term  of  court  except  that  for  the  pres- 
ent term  the  examination  may  be  had  on 
the  10th  day  of  July  next  It  will  be  ob- 
served that  by  the  provisions  of  section  3  an 
applicant  who  has  been  admitted  to  prac- 
tice In  the  courts  of  another  state,  and  has 
practiced  three  years  therein,  is  not  abso- 
lutely entitied  to  admission  in  the  courts  of 
this  state,  but  that  the  question  of  his  ad- 
mission Is  left  to  the  discretion  of  the  court 
m  view  of  this  fact  tiie  court  will  require 
in  all  cases  that  such  an  applicant  for  ad- 
mission, except  such  as  hold  certificates  of 
admission  by  the  circuit  courts  of  this  state, 
appear  before  the  court  for  such  examination 
as  the  court  may  choose  to  make  as  to  the 
character  of  such  applicants  and  their  gen- 
eral qualifications  to  practice,  and  require 
them  to  take  the  oath  of  an  attorney  In  open 
court  It  was  the  evident  object  and  pur- 
pose of  the  legislature  in  enacting  the  late 
law  to  raise  the  standard  of  qualifications  of 
applicants  for  admission  to  practice  In  the 
courts  of  this  state,  both  as  regards  their 
general  education  and  their  luowledge  of 
law.  And  In  the  admission  of  ajnUlcants  In 
the  future  it  Is  the  duty  of  this  court  to  car- 
ry Into  effect  as  far  as  possible  the  object 
and  purpose  the  legislature  had  In  view,  and 
hence  this  court  wlU  require  applicants  to 
show  a  strict  compliance  with  the  provisions 
of  ttie  act 
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1901.) 

BUILDING    ASSOCIATIOKS— ENFORCEMENT    OP 
LOAN— SET-OFF— VALUE  OP  CBRTiFICATH. 

The  constttnttoB  and  by-Iawa  of  a  buildiDg 
association  prorided  that  the  shareholders 
sliould  not  have  any  claim  to  any  interest  in 
the  aSairs  or  funds  of  the  association,  nor  any 
control  of  them,  except  as  specifically  set  forth 
in  the  by-taws,  and  should  assume  no  further 
liability  except  as  therein  prescribed.  A  bor- 
rower from  a  building  association  thereafter 
purchased,  with  the  consent  of  the  association, 
certain  shares  of  its  stock,  and  after  the  as- 
signnieut  thereof  full^  paid  ap  instaUmenta 
thereon,  and  all  the  interest,  until  the  time 
when,  under  the  terms  of  the  stock  certificate, 
he  became  entitled  to  receive  from  the  plaintiS 
the  sum  agreed  upon  in  said  certificate.  In  the 
meantime,  and  atter  the  maturity  of  the  certifi- 
cate, the  association  went  into  voluntary  liqui- 
dation. Beld,  that  in  proceedings  by  the  asso- 
ciation to  enforce  its  loan  the  borrower  was  en- 
titled to  set  off  the  full  amount  agreed  to  b« 
paid  under  the  certificate,  and  not  its  depreci- 
ated value. 

Appeal  from  circuit  court,  Marshall  county; 
A.  W.  Campbell,  Judge. 

Action  by  the  Pioneer  SavingB  &  Loan  As- 
Boclfttion  against  Albert  Lawrence,  Jr.,  Jennie 
Lawrence,  and  Till  L.  WUIcIds.  Judgment 
for  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Byron  Abbott  and  T.  H.  Nnll,  for  appel- 
lants. George  Bingham  (Oeoi-ge  D.  Emery, 
of  counsel),  for  respondent. 

CORSON,  J.  This  la  an  action  by  the 
plaintiff,  a  Mlnneaota  corporation,  to  fore- 
close a  mortgage  upon  real  estate  owned  by 
tiie  defendants  Albert  I^nwrence,  Jr.,  and 
Jennie  Lawrence,  and  situated  in  the  town  of 
Brltton,  in  this  state.  The  defendants,  in 
their  answer,  plead  payment  of  said  mort- 
gage In  full;  also  usury.  As  a  third  defense 
and  counterclaim,  the  defendant  Lawrence 
alleges  that  at  the  time  of  making  said  notes 
and  mortgage  the  defendant  Till  L.  Wilklns 
was  the  owner  and  holder  of  10  shares  of 
stock  in  the  plaintiff  assoctatloa,  for  which 
the  plaintiff  had  issued  to  her  a  certificate, 
ta>  which  it  promised  to  pay  the  holder  the 
sum  of  (100  for  each  of  said  shares  at  the 
expiration  of  five  years  from  the  date  of  said 
certificate,  which  was  December  2,  1889,  on 
condition  of  payment  of  Interest,  monthly 
dues,  etc.  The  defendants  allege  that  with 
the  consent  of  the  plaintiff  the  said  shares 
of  stock  were,  on  March  28,  1891,  assigned 
to  the  defendant  Albert  Lawrence,  Jr.,  and 
the  mortgaged  property  conveyed  to  him,  and 
that  subsequently  to  such  assignment  he  fully 
paid  aU  installments  on  said  stock,  and  all 
interest,  as  provided  In  said  notes,  and  that 
he  has  fully  kept  all  the  conditions  and  com- 
piled with  all  the  requirements  of  said  con- 
tract and  with  the  constitution  and  by-laws 
of  said  plaintiff  down  to  and  Including  the 
time  of  five  years  from  the  date  of  said  stock 


certificate,  whereby  he  became  entttled  to  re- 
ceive from  the  plaintiff  the  sum  of  |800,  as 
agreed  in  said  certiflcate,  on  account  of  said 
stock,  and  that  said  stmi  is  now  dn«  and 
owing  from  plaintiff  to  saM  Lawrence,  and 
that  he  Is  entitled  to  set  off  and  coonter- 
daim  that  sum  against  any  sum  that  may 
be  due  from  the  defendants  on  said  notes  and 
mortgage.  To  this  answer  the  plaintiff  inter- 
posed a  reply  setting  out  various  matters, 
but  which,  in  the  view  we  take  of  the  case, 
it  will  be  unnecessary  to  insert  in  this  <9ln- 
ion,  except  so  far  as  the  same  alleged  that 
heretofore,  bn  the  27th  day  of  April.  1897. 
the  plaintiff  In  due  form  of  law  went  Into 
voluntary  Hqnldation.  The  court  found  the 
facts  and  state(!\  Its  conclusions  of  law  there- 
on, and  among  these  findings  it  finds  that  the 
plaintiff  issued  to  Till  L.  Wilkhn  a  certificate 
of  10  shares  of  stock  ta  tiie  amount  of  fl.OOO, 
in  which  it  was  agreed  by  the  plaintiff  that 
It  would  pay  to  the  h<4der  thereof  tlie  sum 
of  $100  fOr  each  of  said  shares  at  the  end 
of  five  years  from  the  date  thereof,  provided 
tha't  the  holder  thereof  fully  complied  with 
the  conditions  of  sAId  contract  The  eotrrt 
further  finds  that  there  was  a  depredation 
In  the  value  of  said  stock,  and  that  the  same 
at  Its  prescribed  maturity  date  was  not  worth 
Its  par  value,  but  was  then,  and  now  Is,  of 
the  value  of  |570,  and  no  -more.  The  ques- 
tion, therefore,  presented  is,  was  the  defend- 
ant entitled,  under  and  by  virtue  of  this  con- 
tract, made  with  the  plaintiff,  to  couBterclalm 
the  par  value  of  his  stock  In  accordance  with 
Its  agreement  as  against  the  foreclosure  pro- 
ceedings? It  Is  contended  on  the  part  of  th« 
appellnnts  that  the  contract  made  l>y  the 
plaintiff  was  a  binding  and  valid  contract. 
and  that  the  defendants,  having  fully  com- 
plied with  all  the  conditions  to  be  perfbrmed 
on  their  part,  are  entitled  to  have  the  eon- 
tract  enforced  hi  accordance  with  Its  terms, 
and  tliat  the  fact  that  the  plaintiff  subse- 
quently to  the  time  when  said  agreement'was 
to  be  performed  on  its  part  went  into  vohm- 
tary  liquidation  cannot  affect  appeHants' 
rights.  The  respondent  insists  that,  inas- 
much as  it  is  shown  that  the  corporation  has 
gone  Into  voluntary  liquidation.  It  is  entitled 
to  an  equitable  rebate  for  the  amount  due 
upon  Its  said  contract,  and  that  the  defend- 
ants are  only  entitled  to  the  actual  cash  value 
of  said  shares  of  stock,  for  the  reason  that 
the  association  is  a  mutual  benefit  aasoda- 
tion,  In  which  each  shareholder  must  sustain 
his  or  her  proportion  of  the  loss  sustained  by 
the  association.  But  it  would  seem  from  the 
constitution  and  by-laws  of  the  association 
that  it  is  not  a  mutual  association,  as  by  ar- 
ticle 12  of  the  constitution  it  is  provided  as 
follows:  "The  said  shareholder  shall  not 
have  any  dalm  to  any  Interest  In  the  affairs, 
assets,  or  funds  of  this  union,  nor  the  con- 
trol of  them,  except  as  above  specifically  set 
forth,  or  as  provided  In  the  by-laws,  and  as- 
sumes no  further  liability  of  any  kind  what- 
soever,   except   as   hereinbefore   described." 
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We  are  of  the  opinion  that  the  contention 
on  the  part  ot  the  appellants  is  correct,  and 
that  the  appellants  are  in  fact  entitled  to 
counterclaim  as  against  the  respondent  the 
full  amount  agreed  to  be  paid  on  each  share 
of  stock.  The  contract  on  the  part  of  the  re- 
spondent la  clear  and  8i>ectflc,  and  there  Is  no 
amblgnity  in  its  terms.  It  agrees  to  pay  the 
shareholder  $100  for  each  share  at  the  end 
of  flTc  years  from  the  date  thereof,  the  only 
condition  being  that  the  holder  shall  pay  all 
interest,  monthly  dues,  etc.  And  the  court 
finds  that  the  defendants  had  fnlly  performed 
all  the  conditions  on  their  part  to  be  perform- 
ed specified  In  the  contract  At  the  time  this 
contract  became  due,  December  2,  1894,  the 
plaintiff  was  still  carrying  on  its  bnsiness, 
and  did  not  go  into  liquidation  until  some 
time  la  1887.  Therefore,  at  the  time  they 
had,  by  the  terms  of  the  contract,  agreed  to 
pay  the  sum  of  $100  for  eac^  share,  tike  as- 
sociation was  not  Insolyent,  so  far  as  the 
record  discloses,  and  upon  Its  own  theory  was 
not  entitled  to  retain  any  part  of  the  amount 
due  to  the  defendants  upon  their  contract 

la  a  recent  case  decided  by  the  court  of 
appeals  of  Texas,  in  which  the  plaintiff  here 
was  defendant  reported  as  Loan  Co.  r.  Peck, 
20  Tex.  car.  App.  Ill,  48  S.  W.  160,  sub- 
stantially the  same  questions  as  those  now 
under  cwislderatlon  were  Involved  and  de- 
cided by  ttiat  court.  The  action  was  brought 
by  Peck  and  others  to  cancel  a  trust  deed 
and  iwtes  executed  by  tiiem  to  the  associa- 
tion, and  to  recover  the  balance  dne  tbem 
under  a  stock  agreement  substantially  the 
same  as  tiie  one  in  the  case  now  before  usw 
The  Texas  court  concludes  an  exhaustlTe  (0*- 
caesioB  of  the  queEFdons  as  follows:  "The 
contract  betweoft  the  parties  embodied  In  the 
certlflcate  of  shares  was  a  simple  agreement 
on  the  part  of  appellant  company  to  pay  ap- 
pellees $10,000  on  January  1,  1807,  upon  the 
sole  condition  that  they  pay  the  several  sums 
of  money  at  the  times  and  in  the  manner 
stipulated  In  the  contract  The  contract  was 
so  constroed  by  the  district  court.  But  the 
company  contended  that  the  contract  was 
nothing  more  than  a  subscription  of  shares  of 
capita]  stock  of  a  mutual  ben^t  society,  and 

I  that  their  obligation  to  pay  the  same  was 
with  the  express  reservation  that  at  the  ex- 
piration of  the  agreed  maturity  period  the 

I        company  had  earned  enough  to  pay  all  its 

I  obligations  on  the  same  basis,  and,  if  not 
that  it  abonld  only  pay  on  said  shares  tile  pro 
rata  ■  earnings  ei  the  company.  •  •  • 
While  we  think  that  the  contract  admits  of 
no  other  construction  than  that  placed  upon 
It  by  the  cooit,  yet  if  it  does,  it  would  seem, 
upon  principle  and  authority,  that  the  ap- 

'  pellees  having  been  induced  to  «iter  Into  the 
contract  upon  the  truth  of  the  representa- 
tions contained'  In  the  letter,  the  appellant 
eompcuiy  would  be  estopped  from  insisting 
upon  any  other  construction.  The  contention 
of  appellant  company  that  it  is  a  mutual  ben- 


efit association  is  refuted  by  the  thirteenth 
condltJcHi  npon  which  the  obUgaUon  saed  on 
was  issued.  The  condition  is  as  follows: 
'The  holder  of  this  a»:tlflcate  shall  have  no 
claim  or  interest  in  the  affairs,  assets,  «* 
funds  of  the  tmioii,  nor  control  over  tiiem, 
except  as  specifically  set  forth  In  the  certifi- 
cate or  in  the  by-laws;  and  be  or  she  as- 
sumes no  further  liability  of  any  kind  what- 
ever, exeept  aa  stated  in  tisla  cettUcate  and 
In  the  by-laws."  The  only  interest  given  the 
shareholder  in  the  by-laws  and  cecttfleatc  is 
the  right  to  vote  io  peisan  or  bcr  proxy  at 
stockholders'  meetings,  and  the  right  t»  col- 
lect $100  per  share  at  the  expiration  of  6^ 
years;  and  the  only  liablUty  spedfled  in  ei- 
thw  the  certificate  or  btr-laws  Is  tise  paynemt 
of  monthly  or  quarterly  does  daring  the  stip- 
ulated contract  period,  under  penalty  of  fixies 
and  forfeitures.  Thus  it  la  sliowit  that  the 
liabilities  and  obligations  of  tbe  company  and 
its  shareholders  are  separate  and  distinct, 
and,  as  between  them,  ace  only  such  as  arise 
from  the  coatract  KacJb  is  to  perfona,  nm- 
der  the  ctotract  his  or  its  pert  of  the  agree- 
ment. If  one  performs  its  agreement,  and  the 
other  does  not,  he  is  Uable  for  Its  iKHaper- 
formance.  The  a^iellecs  have  tolly  perform- 
ed theirs;  the  appellant  has  not;  and  the 
Judgment  appealed  from  simply  requires  it  to 
do  what  it  obligated  Itself  to  do  by  its  con- 
tract The  contract  eotbodled  in  the  ceitifi- 
cate  is  like  the  one  in  Loan  Co.  v.  Pan- 
coast  (Tex.  ClT.  Afp.)  43  S.  W.  280;  and  the 
construction  given  It  by  tlie  trial  eonrt  is 
the  same  as  was  placed  upon  It  by  us  in  the 
case  referred  to,  and  our  construction  was 
upheld  by  the  supreme  court  by  its  denying 
an  application  for  writ  of  error  In  that  case. 
We  find  no  error  in  the  judgment  appealed 
'from,  and  it  is  aftrmed."  It  will  be  observed 
that  the  condition  in  the  contract  referred  to 
in  that  case  is  substantially  the  same  aa  that 
contained  in  the  contract  in  this  case,  and 
that  the  court  of  appeals  of  Texas  held  that 
mider  that  condition  the  association  was  not 
a  mutual  benefit  association,  and  that  the 
association  had  no  clstin  against  the  plaintiff 
in  that  action  for  a  rebate  from  the  amount 
which  by  the  terms  of  its  oootract  it  had 
agreed  to  pay.  We  ftilly  concur  in  the  views 
expressed  by  that  court,  and  hold  that  In  tiie 
case  at  bar  the  court  was  In  error  In  assum- 
ing to  fix  the  value  of  the  stock,  and  to  allow 
the  d^endants  herein  to  recover  only  such 
value.  Under  the  other  findings  of  the  court 
the  defendants  were  entitled  to  be  allowed 
the  full  amount  due  them  npon  tlielr  certifi- 
cate by  way  of  counterclaim,  and  the  Judg- 
ment of  the  court  below  shonld  have  been 
in  favor  of  the  defendants.  The  judgment 
of  the  court  below  is  reversed,  and  that  court 
is  directed  to  enter  judgment  canceling  the 
notes  and  mortgage  executed  by  the  defend- 
ants az>d  certificate  ot  stock,  and  enter  Judg- 
ment In  favor  of  the  defendants.  for_ 
ance  dne  on  said  contract 
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BLAOEMAN  t.  OITT  OF  HOT  SPRINGS. 

(Sapr«me  Oonrt  of  Sonth  Dakota.    Ma^  4, 
1901.) 

APPEAL— RBVIEW-SUFFICIENCT     OF     BVI- 

DENCB-ACTION  ON  CITY  WARRANT8 

— DEFENSBS-BVIDBNCB. 

1.  Where  an  appeal  la  from  the  Judgment 
alone,  and  not  from  the  order  subaequentl^ 
made  denying  a  new  trial,  no  qaestion  of  the 
sufficiency  of  the  eTidence  to  jurtity  the  finding 
can  be  reviewed. 

2.  Where,  in  an  action  against  the  city  on  it» 
warrant!,  uere  waa  no  claim  that  the  transfer 
of  the  warrants  to  plaintiff  was  without  notice, 
or  before  matnri^,  the  admiseion  of  evidence 
that  the  agent  of  the  plaintiff  at  the  time  of 
the  purchase  of  the  warrants  had  never  heard 
ot  any  defense  to  them,  though  erroneous,  was 
not  prejudicial  to  defendant. 

3.  Where,  in  an  action  on  city  warrants, 
plaintiff  based  his  right  to  recover  on  the  fact 
that  defendant  had  failed  to  levy  taxes  to  pay 
the  general  fund  warrants  issued  by  the  dty, 
and  had  used  money  belonging  to  that  fund  in 
paying  other  warrants,  instead  of  applying  it 
to  the  proper  payment  of  warrants  in  the  oraer 
of  their  presentation,  plaintiff  could  show  on 
cross-examination  of  defendant's  witnesses  that 
moneys  had  been  so  appropriated  by  the  citr  to 
the  current  fund,  instead  of  being  applied  to 
warrants  as  presented. 

4.  Where  the  evidence  cannot  be  reviewed,  it 
will  be  presumed  that  the  findings  of  the  court 
were  based  on  sufficient  evidence. 

Appeal  from  circuit  court.  Fall  River  coun- 
ty; Levi  McGee,  Judge. 

Action  by  Frank  Blackman  against  the 
city  of  Hot  Springs.  Judgment  for  plaintlfl. 
Defendant  appeals.    Affirmed. 

O.  M.  Cleveland,  for  appellant  Eben  W. 
Martin  and  Norman  T.  Mason,  for  respond- 
ent. 

CORSON,  J.  This  Is  an  action  by  the 
plaintiff  to  recover  of  the  defendant  the  sum 
of  $11,000  and  interest  on  city  warrants  Is- 
sued by  the  defendant  city.  The  case  was 
tried  by  the  court  Findings  and  Judgment 
being  in  favor  of  the  plaintiff,  the  defendant 
appeals. 

The  motion  for  a  new  trial  was  made  aob- 
sequently  to  the  entry  of  Judgment  and  or- 
der made  denying  the  same,  but  aa  the  ap- 
peal is  from  the  Judgment  alone,  and  not 
from  the  order  denying  a  new  trial,  no  ques- 
tion of  the  sufficiency  of  the  evidence  to  Jus- 
tify the  findings  can  be  considered  by  this 
court  Oade  ▼.  Collins,  8  S.  D.  322.  66  N.  W. 
466;  Bourne  t.  Johnson,  10  S.  D.  36,  71  N.  W. 
140;  Parrish  y.  Mahany,  10  S.  D.  276,  73  N. 
W.  97.  Tbe  only  questions,  therefore,  which 
we  can  consider,  are  alleged  errors  of  law 
occurring  at  the  trial,  and  the  question  of 
whether  or  not  the  Judgment  is  sustained  by 
the  findings.  Tbe  complaint  Is  in  the  usual 
form.  The  defendant  admits  the  execution 
and  delivery  of  tbe  warrants  described  in 
the  complaint  and  that  the  same  were  pre- 
sented to  the  treasurer  of  said  defendant  city 
for  payment  and  were  not  paid  for  want  of 
funds,  and  that  tbe  same  were  duly  regis- 


tered by  said  treasurer.  In  the  fourth  para- 
graph of  the  answer  the  defendant  alleges 
that  a  large  part  of  said  warrants— designat- 
ing their  numbers— were  Issued  without  au- 
thority of  law,  and  In  violation  of  law,  and 
are  therefore  null  and  void.  For  a  second 
defense  the  defendant  alleges  that  all  of  the 
warrants  described  in  the  plaintiff's  com- 
plaint were  issued  in  violation  of  section  2. 
art  10,  of  tbe  constitution  of  this  state,  be- 
ing issued  for  indebtedness  for  public  pur- 
poses not  specified  by  law,  and  for  purposes 
not  mentioned  nor  specified  in  the  annual  ap- 
propriation ordinances  passed  for  tbe  several 
years  In  which  the  said  warrants  were  is- 
sued; and  that  there  was  an  outstanding  In- 
debtedness against  said  city  exceeding  5  per 
centum  of  the  assessed  value  of  the  taxable 
property  of  said  city;  and  were  drawn  upon 
a  general  fund,  to  create  which  no  valid  tax 
had  been  levied,  and  no  taxes  had  been  pro- 
vided for  their  payment  when  said  warrants 
were  issued.  And  for  a  third  defense  the  de- 
fendant alleges  that  none  of  the  warrants 
described  in  plalntiCTs  complaint  are  yet  due 
and  payable;  that  numerous  other  city  war- 
rants drawn  upon  the  same  fund  were  pre- 
sented for  payment  and  were  duly  registered 
by  tbe  treasurer  of  said  city,  and  indorsed 
"Presented,  and  not  paid  for  want  of  funds." 
before  any  of  the  warrants  described  in 
plaintitTs  complaint  were  presented  for  pay- 
ment and  indorsed  as  before  stated,  which 
said  warrants  stIU  remain  unpaid  for  the  rea- 
son that  there  is  no  money  in  the  bands  of 
the  city  treasurer,  nor  has  there  been  at  any 
time  such  funds  which  might  be  legally  ap- 
plied to  the  payment  of  such  warrants.  The 
court  In  Its  findings  of  fact  finds,  among 
oth»  things:  "That  during  many  of  tbe 
years  since  said  warrants  were  Issued  no  gen- 
eral fund  levy  whatever  for  the  payment  of 
general  fund  warrants  was  made  by  the  de- 
fendant's city  counsel.  •  •  •  That  the 
dty  council  applied  all,  or  nearly  all,  of  the 
cash  received  by  the  city  to  tbe  city  hall 
fund,  a  fund  which  is  unknown  to  the  law. 
There  is  also  created  and  maintained  by  the 
defendant  a  current  expense  fund,  into  which 
cash  receipts  for  licenses,  etc.,  are  covered, 
and  from  which  Indebtedness  for  subsequent 
years  incurred  for  running  expenses  was 
paid  in  preference  to  indebtedness  for  the 
same  character  of  exp^ises  for  prior  years. 
That  sufficient  time  has  elapsed  since  the 
issuance  of  the  warrants  in  suit  to  enable  the 
defendant  to  levy  and  collect  money  In  the 
mode  prescribed  by  law  with  which  to  iwy 
said  warrants.  That  at  no  time  since  the 
issuance  thereof  has  the  defendant  levied  a 
tax  for  the  purpose  of  paying  said  warrants 
or  general  fund  indebtedness  of  the  defend- 
ant to  the  amount  fixed  and  allowed  by  law." 
Tbe  court  further  finds  that  the  allegations 
of  the  fourth  paragraph  of  the  defendant's 
answer  are  untrue,  and  that  tbe  allegations 
of  the  second  paragraph  are  untrue;  and  the 
court  concluded  as  matter  of  law  that  the 
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plaintiff  waa  entitled  to  Judgment,  and  jndg- 
ment  was  entered  accordingly. 

Tbe  appellant  contends  that  the  court 
erred  In  overruling  its  objection  to  tbe  follow- 
ing question  propounded  to  tbe  witness  J.  F. 
Eidinunds,  called  on  tbe  part  of  tbe  plaintiff: 
"At  tbe  time  you  made  tbe  pnrcbase  of  the 
warrants  in  suit,  I  will  ask  you  whetber  or 
not  yon  ever  heard  or  knew  of  any  proposed 
defense  to  these  warrants  on  the  part  of  the 
city."  This  was  objected  to  as  incompetent, 
irrelevant,  and  immaterial,  as  a  city  -warrant 
is  not  negotiable.  Objection  overruled.  Tbe 
answer  was,  "I  never  heard  of  any  defense." 
He  further  answered  that  while  he  was  pur- 
chasing said  warrants  some  question  came 
up  as  to  general  and  special  warrants,  and 
the  city  attorney,  Mr.  Fry,  was  appointed  to 
examine  tbe  warrants  that  had  been  Issued, 
and  the  witness  sent  him  a  list  of  warrants, 
which  the  attorney  passed  upon  as  being  all 
right.  A  motion  was  made  to  strike  out  this 
evidence,  and  denied.  We  discover  no  re- 
versible error  In  these  rulings  of  tbe  court. 
The  witness  seems  to  have  been  called  for 
the  purpose  of  showing  that,  as  the  agent  of 
tbe  plaintiff,  he  had  purchased  the  warrants 
for  him,  and  that  he  was  the  legal  owner  of 
the  same.  It  is  contended  by  the  appellant 
that  the  court  must  haVe  been  Influenced  by 
this  question  and  answer,  for  the  reason  that 
tbe  admission  of  tbe  evidence  would  indicate 
that  tbe  court  took  the  view  that  {he  war- 
rants sued  upon  were  negotiable  and  free 
from  defenses  In  tbe  bands  of  an  Innocetat 
purchase;  but  it  does  not  appear  from  the 
court's  findings  or  from  Its  conclusions  of 
law  that  It  took  any  such  view  of  the  case, 
but,  on  the  contrary,  It  appears  affirmatively 
therefrom  that  the  court  took  an  entirely  dif- 
ferent view.  There  is  not  a  suggestion  in 
the  findings  that  the  transfer  of  the  warrants 
was  made  without  notice,  or  before  maturity. 
Nor  does  tbe  court,  in  Its  conclusions  of  law, 
make  any  statement  that  the  plaintiff  Is  a 
bona  fide  holder  or  otherwise.  It  is  there- 
fore evident  that  the  Judgment  is  not  based 
upon  any  supposed  character  of  the  warrants 
in  suit,  and  tbat  tbe  court  attached  no  im- 
portance to  the  evidence  in  question.  As- 
suming, however,  that  the  court  erred  in  ad- 
mitting this  evidence,  we  think  it  affirma- 
tively appears  from  the  findings  of  fact  and 
conclusions  of  law  tbat  the  error  was  not 
prejudicial  to  tbe  defendant,  and  does  not, 
therefore,  constitate  reversible  error. 

It  is  further  contended  that  tbe  court  erred 
In  overrnling  tbe  appellant's  objections  to 
certain  oth^r  questions,  only  one  of  which 
appears  in  the  abstract.  This  was  one  pro- 
pounded to  the  witness  Stanley  by  the  plain- 
tiff on  cross-examination:  "How  long  has 
tbe  city  maintained  a  city  expense  fund?" 
Objected  to  as  immaterial.  Overruled.  His 
answer  was:  "I  don't  remember  the  exact 
date.  •  *  •  During  all  the  time  I  have 
been  treasurer  and  deputy  treasurer."  In  a 
former  answer  he  had  stated  that  he  had 


been  treasurer  or  deputy  treasurer  for  four 
years.  We  are  of  the  opinion  that  this  ques- 
tion was  perfectly  proper,  and  was  material. 
The  plaintiff's  theory,  whicb  gave  him  a  right 
to  recover  in  this  case,  was  that  tbe  defend- 
ant bad  failed  to  levy  taxes  to  pay  tbe  gen- 
eral fund  warrants  issued  by  tbe  city,  and 
had  used  money  tbat  properly  belonged  to 
the  general  fund  in  paying  warrants  issued 
upon  tbe  so-called  "current  expense  fund," 
instead  of  applying  the  money  to  the  pay- 
ment of  warrants  in  tbe  order  of  their  pres- 
entation and  registration.  It  was  perfectly 
competent,  therefore,  for  the  plaintiff,  on 
cross-examination  of  this  witness,  to  show 
that  moneys  received  by  the  dty  had  been 
appropriated  to  the  current  expense  fund, 
Instead  of  being  applied  to  the  payment  of 
warrants  In  the  order  of  their  presentation. 

It  is  further  contended  on  the  part  of  the 
appellant  that  there  Is  nothing  In  the  record 
to  show  that  there  was  money  in  the  treas- 
ury for  the  payment  of  these  warrants,  or 
that  sufficient  time  had  elapsed  to  enable  the 
city  to  levy  and  collect  it  in  tbe  mode  pro- 
vided by  tbe  revenue  law.  It  is  a  sufficient 
answer  to  this  contention  to  say  that  the 
court  has  found  otherwise,  and,  as  we  can- 
not review  the  evidence  to  determine  its 
sufficiency  to  support  the  findings,  we  must 
presume  that  the  finding  Is  based  upon  suffi- 
cient evidence. 

It  is  further  contended  on  the  part  of  the 
appellant  that  all  the  wai-rants  sued  upon  in 
this  case  are  Illegal  and  void  from  their  in- 
ception, for  the  reason  that  there  was  no  or- 
dinance passed  as  an  appropriation  bill  for 
any  fiscal  year  in  which  said  warrants  were 
issued.  Tbe  court  finds,  in  effect,  that  aU 
the  warrants  described  in  plaintiff's  com- 
plaint are  legal  and  valid  warrants,  and  were 
Issued  for  labor  and  materials  for  which  the 
defendant  bad  power  to  contract,  and  which 
were  actually  purchased  and  used  by  tbe 
said  city,  and  were  for  its  benefit;  and  that 
no  part  of  said  warrants  had  l>een  paid,  and 
that  the  whole  amount  thereof,  with  inter- 
est from  the  date  of  registration,  as  al- 
leged in  tbe  second  paragraph  of  the  amend- 
ed complaint,  was  due  and  unpaid.  We 
must  presume  that  these  findings  were  fully 
supported  by  the  evidence,  for  the  reasons 
before  stated.  We  are  of  tbe  opinion  that 
the  findings  fully  support  the  Judgment 
This  court  held,  in  the  recent  case  of  Stew- 
art v.  Ouster  Co.  (S.  D.)  SI  -N.  W.  764,  tbat 
county  warrants  are  not  due  and  payable 
until  funds  have  been  collected  applicable  t* 
their  payment,  provided  the  officers  of  the 
county  have  used  reasonable  diligence  within 
the  limits  of  the  law  to  levy  and  collect 
funds  for  the  payment  of  the  same  in  the 
order  of  their  registration.  And  the  same 
rule  applies  to  city  warrants.  But  the  court 
in  the  case  at  bar,  as  we  have  seen,  afOrm- 
atlvely  finds  that  sufficient  time  had  elapsed 
to  enable  the  city  to  levy  and  collect  funds 
in  the  mode  prescribed  by  law  with  whicb  to 
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pay  Ote  warrants  In  ndt,  and  that  It  had 
failed  to  levy  and  collect  taxes  to  pay  said 
warrantB.  Under  these  flndlngs,  therefore, 
the  court  very  properly  rendered  Judgment  in 
favor  of  the  plaintiff  npon  these  warrants. 
The  Judgment  of  the  conrt  below  Is  affirmed. 


MATHEWS  V.  SILVANDBR. 

(Supreme  Court  of  South  Dakota.    May  4, 

1901.) 

MARRIAGE— EVIDENCE. 

Where  the  issue  was  whether  a  certain  wo- 
man was  the  wife  of  plaintiff,  and  piaintiif  tes- 
tified that  he  married  her  at  a  certain  place 
at  a  certain  time,  the  ceremony  beins  performed 
by  a  minister  of  the  xospel,  Uiat  they  lived  to- 
gether as  hasband  aid  wife  continuously  there- 
after for  17  ^ears,  and  that  two  children  were 
bom,  the  evidence  was  saffivieat  to  show  the 
marriage;    record  evidence  being   unnecessary. 

Appeal  from  circuit  court,  Brookings  coun- 
ty; JuUau  Bennett  Judge. 

ActioBi  by  Stephen  Si.  Mathews  against 
John  A.  Silvander.  From  a  judgmoit  in  fa- 
vor c<  plaintiff,  defendant  appeals.    Affirmed. 

Alexander  &  Hooker,  for  appellant.  Jones 
&  Matthews  and  Matthews  &  Murphy,  for 
respondent. 

FI;LI<ER,  p.  J.  Criminal  conversation  on 
the  part  of  appellant  with  the  wife  of  re- 
spondent Is  the  gravamen  of  this  action  for 
damages,  and  the  only  assignment  of  error 
discussed  in  appellant's  brief  relates  to  the 
evidence  Introduced  to  establlafa  the  fact  of 
marriage.  Briefly  summariaed,  respondent 
testified,  in  support  of  the  allegations  of  his 
complaint,  that  he  married  Emma  Matthews, 
the  woman  In  tlie  case,  at  Richland  Center, 
Wis.,  on  the  12th  day  of  June,  1879,  and  that 
the  marriage  ceremony  was  performed  by 
Mr.  Treeworthy,  a  minister  of  the  gospel; 
that  they  lived  together  as  husband  and  wife 
continuously  thereafter,  until  the  16th  day 
of  March,  1897;  and  that  two  children,  now 
surviving,  were  born  to  them  as  the  result 
of  such  marriage.  Although  the  objection 
that  this  evidence  is  "incompetent  and  irrele- 
vant" is  scarcely  sufBclent  to  justify  a  review 
of  the  action  of  the  court  in  admitting  the 
same,  we  cite  with  approval  the  following 
cases  in  support  of  the  proposition  that  rec- 
ord evidence  Is  not  Indispenaahle,  In  an  action 
of  this  character,  to  prove  marriage,  but  the 
same  may  he  established  by  witnesses  hav- 
ing perscHial  knowledge  of  the  fact:  Jacob- 
sen  V.  SIddal,  12  Or.  280,  7  Pac.  108;  State  v. 
Williams,  20  Iowa,  98;  Com.  t.  Norcross,  9 
Mass.  492;  Blssell  v.  Bissell,  55  Barb.  325; 
Hutchlns  V.  Klmmell,  81  Mich.  126;  State  v. 
Wilson,  22  Iowa,  861;  Fleming  v.  People,  27 
N.  T.  829.  That,  pursuant  to  a  marriage  con- 
tract duly  solemnized,  the  marital  relation 
was  mutually  assumed  by  the  parties  th^cto, 
together  with  its  rights,  duties,  and  obliga- 
tions, clearly  appears  from  competent  evi- 
dence sufficient  to  establish  the  relation  of 


husband  and  wife.  Oomp.  Laws,  |  2533.  As 
such  contract  of  marriage,  followed  by  more 
than  17  years'  of  continuous  cohabitation 
and  recognition  aa  husband  and  wife,  stood 
proved  by  undisputed  testimony  and  strongly 
corroborating  circumstances,  there  is  no  merit 
la  the  eontention  of  counsel  tiiat  the  exist- 
ence of  such  fact  was  improperly  assumed 
by  the  court  in  its  charge  to  the  jury,  and  the 
Judgment  appealed  from  is  affirmed. 


DISCHNBR  et  al.  v.  PIQUA  MDT.  AID  & 

AOCIDBNT  ASS'N  OF  PIQUA,  OHIO. 

(Sapreme  Court  of  South  Dakota.    May  4, 

IflOl.) 

mrruAL  BKNKmT  associations  —  BBNawr 

CBRTIFICATB— SUICIDB— BVIDKNCS 
—■•BENBIFIT  FUND." 

1.  In  an  action  on  a  life  insurance  policy, 
where  defendant  claimed  that  assured  suicided. 
Bad  the  attendine  physician,  in  the  proofs  of 
deatli,  gave  suicide  as  the  cause  of  death,  but 
the  evidence  merely  showed  that  from  tliree  to 
five  minutes  after  deceased  was  seen  on  the 
street  he  was  found  dead  in  his  place  of  busi- 
ness, with  a  bullet  in  his  brain,  and  a  revolver 
with  one  empty  chaml>er  lying  in  a  pool  of 
blood  under  one  of  his  limbs,  the  facts  were 
not  so  necessarily  indicative  of  suicide  as  to 
justify  the  court  m  refusing  to  submit  the  case 
to  tlie  jury. 

2.  Where  a  benefit  certificate  provided  that 
the  beneficiary  should  not  be  entitled  to  any 
participation  in  the  benefit  fund  if  insured 
suicided^  and  further  provided  for  payment 
from  the  benefit  fund  in  the  usuai  course  of 
adjustment,  the  contention  that  the  suicide 
dause  referred  only  to  payment  from  the  bene- 
fit fund,  and  that  the  beneficiary  waa  entitled 
to  payment  out  of  some  other  fund,  even 
though  Insured  suicided,  was  without  merit. 

Appeal  from  drctiit  court,  Minnehaha  coun- 
ty;   Joseph  W.  Jones,  Judge. 

Action  by  Joseph  Dlschner  and  otben 
against  the  Plqua  Mutual  Aid  A  Accident 
Association  of  Plqua,  Ohio.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiffs  appeal. 
Reversed. 

R.  W.  Parllman  and  J.  W.  Boyce,  for  ap- 
pellants.   Hosmer  H.  Keith,  for  respondent. 

FULLER,  P.  J.  In  the  sworn  proofs  ot 
death  which  plaintiffs  allege  they  furnished 
conformably  to  a  certificate  ,of  membership, 
or  life  Insurance  policy  issued  to  John  Disdi- 
ner  by  the  defendant,  and  made  the  basis  of 
this  suit,  suicide  Is  specified  by  the  attending 
physician  as  the  immediate  cause  of  the  death 
of  the  Insured,  and  It  is  claimed  that  the  tes- 
timony offered  at  the  trial  tends  to  corrobo- 
rate such  statement.  At  the  conclusion  of  all 
the  evidence  the  trial  court  took  the  case 
from  the  Jury  by  the  direction  of  a  verdict 
in  favor  of  defendant,  and  plaintiffs  appeal 
from  a  Judgment  accordingly  entered.  11  is 
stipulated  in  the  contract  "that  the  beneficiary 
named  in  this  certificate  shall  not  be  entitled 
to  any  participation  In  the  benefit  fund  of 
this  association  If  the  death  of  the  insured 
is  caused  by  suicide,  whether  the  Insured  be 
sane  or  Insane."    Should  a  member  die.  It  la 
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further  provided  that  direct  and  afBrmatlve 
proofs  of  death  mutt  be  made  and  forwarded 
to  the  asBoclatloii,  at  its  home  office,  within 
a  fixed  period;  and,  puraoant  to  one  of  Ua 
mlea,  blank  atatementa,  to  be  filVed  ont  and 
awMu  to,  re^iectlTely,  by  the  claimants,  at- 
teiKling  physician,  ofliciAtlag  clergyman,  and 
the  OBdertaJiier,  were  accordingly  furnished 
appellants  by  respondeat  on  receipt  of  notice 
that  the  death  of  John  IMschner  had  enaued. 
In  response  to  <Hie  of  the  printed  queationa 
there  propounded,  the  attending  pfaysleiaB 
swore  that  lutelde  was  the  immediate  cause 
of  death,  and  that  the  sane  was  caoaed  In- 
staatly  by  a  bullet  wound  la  the  head.  In 
the  affidavit  avhscrlbed  to  I7  each  of  the  ap- 
pellants, and  which  oosatltutes  a  part  of  the 
required  prooft,  00  stateaiMit  is  made  con- 
cerning the  cause  of  death;  aad  eounsel  for 
the  beneficiaries  maintain  that  the  sworn 
statement  of  the  attending  physician  is  insuffl- 
cient  to  Jnstify  a  refuaal  to  pay  the  amount,  to 
collect  which  this  action  was  instituted.  Ao- 
cordlBg  to  their  complaint,  these  affldavits 
were  prepared  and  forwarded  by  appellants  to 
meet  the  requirements  of  the  contract  of  ia- 
Burance,  and  beiag  accepted  by  the  associa- 
tion, aad  omsidered  sufficient  to  ahow  that 
the  death  of  the  insured  resulted  instantly 
from  a  aelf-infllcted  bullet  wound,  payment 
was  refused  for  the  sole  reason  that  such 
proofs  of  death  establish  the  fact  of  suicide. 
While  the  preponderance  of  modern  aathocity 
gtrozigly  favors  the  view  that  proofs  of  death 
furnished  pursuant  to  a  life  insurance  policy, 
or  in  compliance  with  a  certificate  of  member- 
slilp,  are  prima  facie  evidence  of  all  the  facts 
therein  stated,  It  is  equally  well  settled  that 
beneficiaries  may  show  by  amended  proofs  or 
parol  testimony  offered  at  the  trial  that  such 
proofs  are  erroneous  or  unauthorized.  In- 
surance Oo.  T.  Newton,  22  WaU.  32,  22  L.  Ed. 
793;  Bachmeyer  v.  Association,  82  Wis.  255, 
52  N.  W.  UOl;  Campbell  v.  Insurance  Co.,  10 
Allen,  213;  Keels  v.  Association  (a  C)  29 
Fed.  198;  Insurance  Co.  v.  Mellck,  12  C.  C. 
A.  544.  (»  Fed.  178,  27  L.  B.  A.  629;  Associa- 
tion V.  StuTtevant,  78  Hun,  572,  29  N.  Y.  Supp. 
529;  Sbarlaud  v.  Insurance  Co.,  41  C.  &  A. 
307,  101  Fed.  20(1. 

Concerning  the  particulars  of  the  fatality 
the  testimony  shows  that  from  three  to  fire 
minutes  after  the  Insured  was  seen  walldng 
upon  the  street,  seemingly  In  perfect  health, 
be  was  discovered  dead  in  his  place  of  busi- 
ness, with  a  bullet  in  his  brain;  and  a  re- 
volver, from  which  one  cartridge  had  been 
discharged,  was  found  lying  in  a  pool  of  blood 
directly  under  one  of  his  limbs.  The  building 
in  which  the  tragedy  occurred  was  occupied 
by  the  insured  as  a  restaurant,  and  upon  the 
locked  outer  door  a  card,  apparently  in  his 
own  liandwrltlng,  had  been  placed,  reciting. 
In  substance,  that  he  was  confined  to  a  dif- 
ferent apartment  by  reason  of  Illness;  and 
■0  evidence  was  offered  tending  to  explain 
the  circumstances  thus  disclosed.  If,  as  a 
matter  of  fact,  all  the  evidence  relating  to 


the  cause  of  death  tended  to  corroborate  the 
statemoit  of  the  attending  physician,  and  no 
tnfereace  othar  than  that  of  self-destruction 
was  permissible,  the  case  was  rightfully  tak- 
en from  the  jury,  because  respondent,  by  the 
terms  of  its  contract  with  the  insured,  was 
thereby  released  from  all  liability.  Hanna 
T.  Insurance  Co.  (N.  T.  App.)  44  N.  B.  1099; 
Insurance  Co.  v.  Hlgglnbotham,  96  U.  S.  380, 
24  L.  Ed.  499;  Parish  v.  Insurance  Co.  (Tex. 
Oiv.  App.)  40  8.  W.  168.  However,  It  in- 
volves no  extravagance  of  expressIcMi  to  say 
that  it  is  the  duty  of  the  court  to  submit  a 
case  to  the  jury  on  undisputed  facts  when 
they  are  such  that  different  Impartial  minds 
might  reasonably  reach  a  different  conclusion 
concerning  their  force  and  effect.  Bates  v. 
Bailroad  Co.,  4  S.  D.  394,  57  N.  W.  72.  Dr. 
Locke,  who  was  the  only  person  intimatinc 
■uldde.  In  the  proofs  of  death  or  anywhere, 
testified  la  sabstance  at  the  trial  that  he  was 
anable  to  say  whether  the  mortal  wound  was 
Inflicted  by  a  revolver  In  the  hands  of  the  de- 
ceased or  by  s(»ne  other  person,  or  whether 
it  was  intentional  or  accidental,  and  that 
there  was  nothing  In  the  appearance  ot  the 
body  or  location  ot  the  wound  that  would  aid 
Is  deteriulnlng  wtiether  the  deceased  came  to 
his  death  designedly  by  his  own  hand.  This 
testimony,  when  considered  with  all  the  otheif 
facta  and  circumstances  disclosed  at  the  trial, 
clearly  ahows  that  the  word  "suicide"  was 
used  conjecturally  in  hia  former  ex  parte 
statement,  constituting  a  part  of  the  sworn 
proofs  of  death;  and  there  is  nothing  in  the 
record  to  justify  the  court  In  concluding,  as 
a  matter  of  law,  that  the  Insured  committed 
suicide.  The  evidence  being  wholly  circum* 
stantial,  and  doubtless  sufficient  to  justify  a 
reasonable  Inference  other  than  that  of  inteo- 
tional  self-destruction,  the  question  was  pe- 
culiarly proper  for  the  consideration  and  de> 
terminaUon  of  a  Jury.  As  the  amount  spad- 
fled  in  the  contract  of  insurance  and  sued  for 
la,  according  to  the  certificate  of  membership, 
made  payable  directly  from  the  benefit  fund 
of  the  association,  in  the  usual  course  of  ad- 
justment, and  there  Is  nothing  in  the  pleads 
fatgs  or  evidence  upon  which  to  base  a  claim 
to  a  portion  of  the  emergency  fund,  there  is 
no  merit  in  the  contention  of  appellants'  coun- 
sel that  the  association  is  liable  in  some 
amount,  even  though  the  fact  of  suicide  stands 
proved.  For  the  failure  to  submit  the  cose 
to  the  Jury,  and  the  error  in  directing  a  ver- 
dict, the  judgment  appealed  from  is  reversed, 
and  a  new  trial  ordered. 


RICHARDS  et  al.  v.  MODERN  WOODMEN 
OF  AMERICA. 

(Supreme  Court  of  South  Dakota.     May  4, 
1901.) 

RBMOVAI.    OF    CAUSES— PROCEDURB-^UDQ- 
MENT  OF  STATE  COURT— WANT  OF  JU- 
RISDICTION—VACATION. 

Where  a  nooresideDt  defendant  In  an  ae- 
tien  for  over  $2,000  files  a  sufficient  petitioa 
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and  bond  for  a  removal  to  the  federal  court  !■ 
tbe  office  of  the  clerk  of  court  where  the  action 
ia  pending  before  the  return  day  therein,  it  la 
aumcieat  to  deTeat  the  jurisdiction  of  the  atat* 
court,  thonsli  no  order  of  remoral  ia  madau 

Appeal  from  circuit  court,  Bdmunda  coun- 
ty; Lorlng  B.  OaSy,  Judge. 

Action  on  a  life  policy  by  Margaret  Rich- 
ards and  others  against  the  Modern  Wood- 
men of  America.  From  an  order  vacating 
a  default  Judgment  entered  In  favor  of  plaln- 
tlfls,  they  appeal.    Affirmed. 

Albert  Onnderson  and  G.  H.  Barron,  for 
appellants.  B.  T.  Taubman  and  J.  W. 
White,  for  respondent. 

OORSON,  J.  This  is  an  appeal  from  am 
order  vacating  and  setting  aside  a  Judgment 
entered  by  default.  The  action  was  upon  a 
policy  of  Insurance  Issued  by  the  defendant 
company.  A  motion  was  made  to  vacate 
the  Judgment  mainly  upon  the  ground  that 
prior  to  the  entering  of  the  Judgment  the  de- 
fendant had  filed  Its  petition  and  bond  for 
tbe  removal  of  the  case  to  the  United  States 
circuit  court,  and  that  the  state  court,  there- 
fore, was  without  Jurisdiction  to  enter  tbe 
Judgment.  It  appears  from  the  affidavit 
made  upon  the  motion  for  a  vacation  of 
tbe  Judgment  that  the  summons  In  the  ac- 
tion was  served  upon  the  defendant  on  the 
29th  day  of  April,  1899,  and  that  on  the  22d 
day  of  May,  1889,  there  was  filed  In  the 
office  of  the  clerk  of  tbe  circuit  court  -of 
Edmunds  county,  where  said  cause  was  pend- 
ing, a  petition  for  removal,  together  with  a 
bond  for  the  removal  of  the  action  to  tbe 
circuit  coiui:  of  the  United  States,  alleging 
the  diverse  citizenship  of  the  parties  to  the 
snlt,  and  that  the  amount  In  controversy  ex- 
ceeded $2,000;  that  the  defendant  after 
filing  said  petition  and  bond.  Immediately 
procured  from  the  clerk  a  transcript  of  the 
record,  and  filed  the  same  with  the  clerk 
of  the  circuit  court  of  the  United  States; 
and  that  said  petition  and  bond  were  filed 
within  the  time  defendant  was  required  to 
answer  or  otherwise  appear  In  said  action 
as  provided  by  the  laws  of  the  state  of 
South  Dakota,  and  as  provided  by  the  act 
of  congress  for  the  removal  of  causes  from 
the  'state  to  the  federal  courts.  It  further 
appears  that,  at  the  time  the  petition  and 
bond  were  filed,  they  were  examined  by  one 
of  the  attorneys  for  tbe  plaintiffs,  and  he 
was  notified  that  the  same  were  filed.  It 
also  appears  that  tbe  attenti<»i  of  tbe  Judge 
of  tbe  state  circuit  court  was  called  to  the 
fact  that  said  petition  and  bond  had  been 
filed  prior  to  the  entry  of  such  Judgment 
Subsequentiy  to  tbe  filing  of  said  petition 
and  bond,  to  wit  on  June  9,  1899,  the  cir- 
cuit court  of  Bdmunds  county,  wbere  the 
said  action  bad  been  Instituted,  notwith- 
standing the  fact  of  the  filing  and  presenta- 
tion of  said  petition  and  bond,  proceeded  to 
hear  the  case,— the  defendant  having  no  no- 
tice and  not  appearing,— and  rendered  Judg- 


ment against  the  defendant  for  $3,000  and 
costs.  The  defendant  upon  learning  of  such 
Judgment  served  notice  of  an  application  to 
vacate  and  set  aside  the  same  upon  tbe 
ground  that  the  court  had  no  Jurisdiction  to 
render  Judgment  therein,  and  for  the  further 
reason  that  no  default  existed.  Upon  tbe 
hearing  of  said  motion,  tbe  court  vacated 
and  set  aside  the  Judgment 

The  appellants  contend  that  the  court  be- 
low erred  In  granting  said  order,  for  tbe 
reason  that  no  affidavit  of  merits  or  pro- 
posed answer  was  filed  for  or  In  behalf  of 
the  defendant  and  because  no  order  was 
made  by  the  state  court  transferring  said 
action  to  the  federal  court  and  no  appear- 
ance was  made  In  tbe  state  court  for  the 
purpose  of  removal,  which  Is  a  necessary 
condition  precedent  to  effect  a  removal.  In 
the  view  we  take  of  the  case,  it  will  only  be 
necessary  to  consider  tbe  last  question;  for. 
If  the  state  court  had  no  Jurisdiction  to 
enter  the  judgment  its  order  vacating  and 
setting  aside  the  same  was  clearly  proper, 
and  must  be  affirmed.  Substantially  tbe 
same  question  was  before  this  court  In  Nortb 
American  L.  &  T.  Co.  v.  Colonial  &  U.  S. 
Mortg.  Co.,  8  S.  D.  590,  54  N.  W.  659.  In 
that  case  a  majority  of  tbe  court  held  that 
In  an  action  removable  to  the  federal  court 
the  filing  of  a  sufficient  petition  and  bond  in 
the  office  of  the  clerk  of  the  court  In  which 
said  action  was  pending,  with  and  as  a  part 
of  tbe  records  of  the  case,  Is  a  filing  of  the 
same  in  such  suit  In  such  state  court  and 
that  thereafter  the  state  court  has  no  further 
Jurisdiction  to  proceed  In  the  action.  Tbe 
decisions  were  very  fully  reviewed  In  that 
case,  both  In  tbe  majority  and  dissenting 
opinions.  The  writer  of  this  opinion  dissent- 
ed, relying  mainly  upon  the  decision  of  the 
supreme  court  of  Minnesota  In  the  important 
cases  of  Roberts  v.  Railway  Co.,  48  Minn. 
521,  61  N.  W.  478,  and  upon  Railway  Co.-  r. 
Bloom,  85  Tex.  279,  20  S.  W.  133,  decided  by 
the  supreme  court  of  Texas.  The  cases  of 
Roberts  v.  Railway  Co.,  supra,  were  taken 
by  writ  of  error  to  the  supreme  court  of  the 
United  States,  and  were  affirmed  by  that 
court  in  December,  1896,  for  the  reason  that 
the  court  was  equally  divided;  Mr.  Justice 
Field  taking  no  part  in  tbe  decisions.  Rail- 
way Co.  V.  Roberts,  164  U.  S.  70S,  704,  17 
Sup.  Ct  992.  It  iB  to  be  regretted  that  the 
question  has  not  been  definitely  settled  by 
the  supreme  court  of  tbe  United  States,  but 
in  view  of  the  fact  that  the  decision  In  the 
Robetts  Case  was  affirmed  by  a  divided 
court  this  court  feels  inclined  to  adhere  to 
its  former  decision.  Tbe  present  case,  there- 
fore, presenting  substantially  the  same  ques- 
tions as  were  decided  by  this  court  in  tbe 
case  referred  to,  must  be  ruled  by  that  de- 
cision. As  we  have  seen.  In  the  decision  of 
tbat  case  It  was  held  that  when  a  proper 
petition  and  bond  were  filed  with  the  clerk  of 
the  state  court,  such  court  ceased  to  have 
further  Jurisdiction  of  the  action,  and  the 
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same  was,  by  virtue  of  the  statnte,'  removed 
to  tbe  federal  court  Such  being  the  case, 
It  neceasarlly  follows  that  the  judgment  of 
tbe  state  court,  having  been  entered  aftw 
tbe  filing  of  such  petition  and  bond,  was  not 
a  legal  and  binding  Judgment;  the  court 
having  no  Jurisdiction  to  enter  the  same.  The 
order  of  the  court  below  vacating  and  set- 
ting aside  said  Judgment  is  therefore  af- 
firmed. 


CHURCH  V.  MINNEAPOLIS  &  ST.  L.  RT. 

00. 

(Supreme  Court  of  South  Dakota.    May  4, 

1901.) 

CARRIERS— INTERSTATE    COMMERCE— UNLAW- 

B'UL  DISCRIMINATION— CONTRACT 

—LEGALITY. 

24  Stat.  879,  declares  that,  if  any  common 

carrier  shall  receive  from  any  person  a  greater 
or  leas  compensation  for  any  service  rendered 
than  it  receives  from  others  for  a  lil:e  service, 
such  carrier  shall  be  guilty  of  unjust  discrim- 
ination, which  is  declared  to  be  unlawful.  Held, 
that  where  plaintiff  sued  a  railroad  company  to 
recover  certain  chattels  without  first  paying 
freight  charges  thereon  according  to  the  com- 
pany's published  schedule,  and  plaintiff  claimed 
that  an  agreement  whereby  transportation  char- 
ges were  to  be  less  than  the  published  schedule, 
there  could  be  no  recovery,  such  contract  being 
unlawful  as  to  both  parties. 

Appeal  from  circuit  court,  Codington  conn- 
ty;   A.  N.  Campbell,  Judge. 

Action  by  C.  M.  Church  against  the  Min- 
neapolis &  St.  Liouis  Railway  Company.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
api>eals.     Reversed. 

Albert  B.  Clark  and  George  W.  Case,  for 
appellant. 

FULLER,  P.  J.  This  action,  to  recover 
the  possession  of  certain  so-called  "emigrant 
movables"  without  first  paying  reasonable 
freight  charges  according  to  the  published 
schedules,  and  as  specified  in  a  written  con- 
tract duly  executed  by  tbe  parties,  resulted 
In  a  Judgment  for  plaintlfC,  and  defendant  ap- 
peals. 

The  property  In  question  was  transported 
In  two  cars  from  Minneapolis,  Minn.,  to  Wa- 
tertown,  S.  D.,  and,  notwithstanding  the 
written  contract  to  pay  $30  per  car,  respond- 
ent was  permitted,  over  a  valid  objection,  to 
testify  that,  according  to  a  contemporaneous 
oral  agreement,  the  shipment  was  to  be  made 
for  $15  per  car.  While,  as  between  the  par- 
ties, the  doctrine  is  elementary  that.  In  tbe 
absence  of  mistake,  fraud,  surprise,  or  acci- 
dent (and  nothing  of  such  character  is  even 
Intimated  In  this  instance),  parol  evidence  is 
not  admissible  to  contradict  the  express  terms 
of  a  written  Instrument,  we  find  it  neces- 
sary to  be  governed  in  the  decision  of  this 
case,  which  involves  interstate  traffic,  by  tbe 
federal  statute  declaring  such  contract.  If 
made,  to  be  an  illegal  discrimination,  and  ab- 
solutely void.  Section  2  of  chapter  104  of 
tbe  Acts  of  tbe  Second  Session  of  the  49tb 


Congress,  entitled  "An  act  to  regnlate  com- 
merce" (24  Stat.  379),  reads  as  follows:  "Sec. 
2.  That  if  any  common  carrier  subject  to 
the  provisions  of  this  act,  shall  directly  or  • 
Indirectly,  by  any  special  rate,  rebate,  draw- 
back, or  other  device,  charge,  demand,  col- 
lect or  receive  from  any  person,  or  persons 
a  greater  or  less  compensation  for  any  serv- 
ice rendered,  or  to  be  rendered  in  the  trans- 
portation of  passengers,  or  property,  subject 
to  the  provisions  of  this  act  than  It  charges, 
demands,  collects,  or  receives  from  any  other 
person,  or  persons,  for  doing  for  him  or 
them  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic, 
under  substantially  similar  circumstances 
and  conditions,  such  common  carrier  shall 
be  deemed  guilty  of  unjust  discrimination, 
which  la  hereby  prohibited  and  declared  to 
be  unlawful."  By  section  10  of  the  act  a 
fine  for  a  violation  of  its  provisions  of  not 
exceeding  $5,000  is  provided.  Although  the 
written  contract  contains  tbe  stipulation  that 
the  shipment  Is  made  subject  to  the  condi- 
tions and  regulations  of  the  published  freight 
tariffs  and  schedules  of  the  railway  company, 
which  Is  $30  per  car  from  Minneapolis  to 
Watertown,  If  the  goods  be  emigrant  mov- 
ables, and  much  more  than  that  sum  if  they 
be  of  tbe  class  contended  for  by  appellant, 
we  will  assume  that,  as  claimed  by  respond- 
ent, a  special  rate  of  $15  per  car  was  auUuHi- 
tatively  offered,  and  tbe  shipment  was  made 
pursuant  thereto.  Viewed  In  its  most  favor- 
able light,  the  oral  contract,  upon  which 
respondent  relied,  is  void  under  the  forego- 
ing statutory  provision,  and  the  conrt  Is 
without  power  to  enforce  Its  terms,  for  the 
reason  that  the  rate  agreed  upon  was  much 
less  than  the  regular  and  reasonable  tariff 
demanded  and  collected  from  other  persons 
for  a  like  service  at  that  time.  In  Railroad 
Co.  T.  Bowles  (Ind.  T.)  40  8.  W.  901,  the  court 
say:  "If  there  was  an  oral  contract  entered 
Into,  it  must  have  been  upon  a  basis  upon 
which  tbe  minds  of  both  the  contracting  par- 
ties met,  and,  if  so,  and  tbe  contract  upon 
which  they  entered  was  one  forbidden  by 
law,  whether  they  had  knowledge  of  that 
fact  or  not,  they  were  both  in  pari  delicto. 
Neilber  the  Ignorance  of  one  or  both  of  tbe 
parties,  nor  finely  drawn  subtleties  as  to 
which  of  the  parties  was  more  in  fault  than 
the  other,  change  their  legal  status  or  their 
liability.  If  the  contract  which  they  entered 
Into  was  prohibited  by  law,  they  were  both 
at  fault,  and  tbe  courts  will  not  give  validity 
to  or  carry  into  effect  such  a  contract" 
Under  the  act  of  congress  all  contracts  dis- 
criminating either  for  or  against  a  shipper 
are  unlawful,  and  render  tbe  company  mak- 
ing the  same  liable  to  punishment,  and  are 
therefore  utterly  void  between  the  immediate 
parties.  In  accordance  with  the  uniform  cur- 
rent of  authority,  no  person  participating  in 
such  an  illegal  agreement  is  permitted  to  go 
Into  a  court  of  Justice  and  enforce  a  demand 
founded  thereon.     Hedges  v.  Dixon  Co.,  14 
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Sup.  Ct.  71,  37  li.  M.  1044;  KftilTray  C!o.  v. 
Hnbbell  (Kan.  Sup.)  38  Pac.  2G0;  Hawley 
V.  Coal  Co.,  48  Kan.  B93,  30  Pac.  14;  Railway 
Co.  V.  Dnmaa  (Tex.  Civ.  App.)  43  S.  W.  G09; 
Railway  Co.  v.  Bundlck,  94  Gfa.  775,  21  S.  B. 
985.  The  purpose  of  the  Interstate  commerce 
act  ts  to  prohibit  such  discrimination  as  re- 
spondeat ctelras,  and  the  trial  court  rtiould 
bare  prevented  hhn  from  asserting  any  rignt 
under  such  contract,  even  though  Its  exist- 
ence had  been  establiahed  by  a  fair  pre- 
ponderence  of  the  evidence.  As  the  amount 
which  appellant  is  entitled  to  recover  for  the 
transportation  of  the  property  depends  upon 
its  correct  classification,  concerning  which 
the  evid^ice  is  conflicting,  we  decline  to  di- 
rect the  entry  of  J^gment  in  Its  favOT.  Con- 
cluding, as  we  do,  that  respondent  was  not 
entitled  to  the  possessslon  of  the  property 
described  in  his  complaint  on  payment  oif 
only  fl6  per  ear  freight  charges,  the  Judg- 
ment appealed  from  is  reversed,  and  a  new 
trial  ordered. 


BRADY  V.  SHIRLEY  et  al. 

(BnpreMe  Court  of  South  Dakota.    May  4, 

1901.) 

TRIAI^-flCirarriFIC  WORKS —  BVIOBNCB  —  AO- 
MISSIBILITY— PROPERTY— IDENTIFI- 
CATION—VIEW— ERROR. 

1.  On  an  issue  as  to  the  identity  of  a  horse,  a 
worli  on  reterinaay  icience  is  not  admisrible  to 
inform  tbe  jury  how  to  determine  a  h(Hve'8  age 
from  an  ezauiioation  of  the  teeth. 

2.  On  an  issoe  as  to  the  identity  of  a  horse 
It  was  error  to  permit  the  jury  to  view  not  only 
the  ivorse  in  controreny,  but  others  which  were 
not  involved  in  the  suit. 

Appeal  from  circuit  ooort.  Fall  River  coun- 
ty;   Levi  McGree,  Judge. 

Action  by  George  W.  Brady  against  Samuel 
Shlriey  and  another.  From  a  Judgment  In 
favor  of  defendants,  and  from  an  order  de- 
nying a  new  trial,  plaintiff  appeals.  Re- 
versed. 

KeBar  &  Kellar  and  Walter  L.  Anderson, 
for  appellant.  Wilson  &  Wilson,  for  respond- 
ents. 

CORSON,  3.  This  is  an  action  in  claim 
and  delivery  for  the  possession  of  a  young 
horse.  Verdict  ajid  judgment  for  the  defend- 
ants, and  the  plaintiff  appeals. 

The  horse  was  claimed  by  both  the  plain- 
tiff and  the  defendants,  and  the  case  turns 
upon  the  question  of  the  animal's  Identity. 
Numerous  errors  are  assigned,  only  two  of 
which  we  shall  discuss  in  this  opinion,  name- 
ly, that  the  court  erred  in  admitting  the 
works  of  certain  veterinary  surgeons  to  be 
read  to  the  Jury,  and  that  the  court  erred  In 
permitting  the  Jury  to  examine  the  horse  In 
question  and  divers  other  horses  not  In  con- 
troversy In  this  action.  On  the  trial  the  de- 
fendants were  permitted,  over  the  objection 
of  plaintiff,  to  read  the  above-named  works 
to  the  Jury  as  evidence.  These  works  were 
written  on  the  subject  of  domestic  animals, 


indodlBg  the  horse.  The  evident  object  and 
purpose  of  tbe  introduction  of  these  works 
was  to  Inform  the  Jury  on  tbe  qtiestioB  of 
the  dentition  of  the  horse,  in  order  that  tlie 
Jury  might  determine  whether  or  Bot  the 
horse  in  question  was  ot  tbe  age  contended 
for  by  the  defendants.  It  is  contended  on 
the  part  of  the  appellant  that  these  books 
were  inadmissible  for  three  reaaons:  (1) 
They  were  all  works  of  inductive  science, 
and  did  not  belong  to  the  class  of  exact  sci- 
ence, which  works  are  sometimes  admissi- 
ble; (2)  they  were  not  tn  any  manner  shown 
to  be  standard  authorities,  or  even  of  good 
repute;  (3)  they  were  introduced  for  the  pur- 
pose of  proving  age  by  the  animal's  teetii. 
This  was  a  subject  for  oral  evidence  on  the 
part  of  witnesses,  and  a  number  of  witnesses 
testified  upon  this  subject  on  the  part  of  the 
defendants.  With  the  exception  of  a  class 
of  works,  such  as  almanacs,  astronomical 
calculations,  tables  of  Ufe  expectations  in 
mntters  of  insuranee  and  the  like^  published 
worlds  are  inadmissible  as  evidence  before 
the  Jury.  State  v.  Sexton,  10  8.  D.  127,  72 
X.  W.  84;  People  v.  MHlard,  53  Mich.  75,  IS 
K.  W.  682;  People  v.  HaU,  48  Mich.  400^  12 
N.  W.  6«5;  People  v.  Wheeler,  60  Oa!.  581; 
Com.  V.  Wilson,  1  Gray,  S37;  Huffman  t. 
Click,  77  N.  C.  55;  Knoll  v.  State,  S5  Wlfl. 
249,  12  N.  W.  368;  Boyle  v.  State,  57  Wis. 
4T2.  15  N.  W.  827.  See,  also,  State  ▼.  Iforrls. 
47  Ctonn.  179;  Schell  v.  Plumb,  55  N.  Y.  5B8; 
Sauter  v.  Hailroad  Co.,  66  X.  Y.  SO;  9  Ana.  & 
Eng.  Bnc.  Law  (2d  Ed.)  886,  and  cases  cited. 
Medical  works,  even  If  of  reH)ected  author- 
ity, are  not  competent  evidence  if  objected 
to  by  the  opposite  party.  In  Ashwortb  ▼. 
ICIttrldge,  12  Cash.  103,  the  supreme  court  of 
Massachusetts,  speaking  by  Shaw,  0.  J.,  says: 
"The  court  are  of  opinion  that  tt  was  not 
competent  for  counsel  for  the  plaintiff, 
against  the  objection  of  the  other  side,  to 
read  medical  booths  to  the  Jury.  It  was  for- 
merly practiced  rather  by  general  indulgence 
and  tacit  consent  of  parties  than  in  pursu- 
ance of  any  rule  of  law;  but  It  has  been 
frequently  decided  that  It  Is  not  admissi- 
ble, and  we  now  consider  the  law  to  this  ef- 
fect well  settled,  both  upon  principle  and 
authority.  Where  books  are  thus  offered, 
they  are.  hi  effect,  used  as  evidence,  and  the 
substantial  objection  Is  that  they  are  state- 
ments wanting  the  sanction  of  an  oath;  and 
the  statement  thus  proposed  ts  made  by  one 
not  present,  and  not  liable  to  cross-examina- 
tion. If  the  same  author  were  cross-exam- 
ined, and  called  to  state  the  grounds  of  his 
opinion,  he  might  himself  alter  or  modify  it, 
and  It  would  be  tested  by  a  comparison  with 
the  opinions  of  others.  Medical  authors,  like 
writers  in  other  departments  of  science,  have 
their  various  and  conflicting  theories,  and 
often  sustain  and  defend  them  with  ingenu- 
ity. But,  as  the  whole  range  of  medical  lit- 
erature Is  not  open  to  persons  of  common 
experience,  a  passage  may  be  found  In  one 
book  favorable  to  a  particular  opinion,  when 
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perhaps  tktt  Mune  optnlom  maj  hare  been 
vigoTouBty  contested,  and  perhaps  trlnmpb- 
antl7  orerthrown,  by  other  medical  authors, 
but  audMra  whoae  works  would  not  be  Ukely 
to  be  kaown  to  counsel  or  cUent  or  to  court 
or  Jury.  Beeldee,  medical  science  has  Its 
own  nomendatore,  tts  technical  tarws  and 
words  of  art,  and  also  common  words  used 
la  a  peculiar  manner,  distinct  from  their  re- 
celred  meanfaig,  in  the  general  use  of  the 
language.  From  these  and  other  causes  a 
person  not  versed  in  medical  literature, 
though  hCTlng  a  good  knowledge  of  the  gen- 
eral nae  of  the  EngUsb  faingaage,  would  be 
in  danger,  without  an  Interpreter,  of  misap- 
ptehendhig  the  true  meaning  of  the  aathor; 
whereas  a  medical  witness  woald  net  only 
give  tiie  Cact  of  his  opinion,  and  the  grounds 
on  which  it  la  formed,  with  the  sanction  of 
his  oath,  but  wonld  also  state  find  «Eplaln  It 
in  language  intelligible  to  men  of  common 
experience.  If  It  be  said  that  no  books 
should  be  read  accept  works  of  good  and  es- 
tablished authority,  the  difficulty  at  oooe 
arises  as  to  the  question  what  conetttutes 
'good  anthortty';  more  especially  whether 
It  te  a  qnestion  of  competency  to  be  decided 
by  the  court  whether  any  particular  book 
shall  be  received  or  rejected,  or  a  question 
of  weight  of  testimony,  so  that  any  book 
may  be  read,  leaving  its  force,  weigfat,  and 
effect  to  the  }ury.  Hither  of  the  alteraatlvee 
would  be  attended  with  obvious.  If  not  In- 
mperaMe,  objectloDS."  In  HntFman  v.  Click, 
supra,  the  court.  In  speaking  of  the  admis- 
sion of  such  works,  says:  "Such  treatises 
are  based  on  data  constantly  shifting  with 
new  dtecoveries  and  more  accurate  observa- 
tion, so  that  what  is  considered  a  sound  In- 
duction to-day  becomes  an  unsound  (me  -to- 
morrow. •  •  •  The  autbors  of  s«ich  works 
do  not  write  under  oath.  The  books  them- 
setvee  are  therefore  often  speculative,  some- 
times mere  compilations,  the  lowest  form  of 
secondary  evidence;  and  as  the  authors  can- 
not be  examined  under  oath,  the  authorities 
«n  which  they  rely  cannot  be  Investigated, 
nor  their  process  of  reaflonhig  be  tested  by 
cross-examination,  such  writings  are  nothing 
more  or  less  than  hearsay  proof  of  that 
which  living  witnesses  could  be  produced  to 
prove."  In  People  v.  Hall,  supra,  the  su- 
preme court  of  Michigan  says:  "Seientlflc 
or  expert  testimony  must  be  given  by  living 
witnesses,  who  can  be  cross-examined  con- 
cerning their  means  of  knowledge,  and  can 
explain,  In  language  open  to  general  compre- 
hension, what  Is  necessary  for  the  Jury  to 
know."  Bee,  also,  Lawson,  Pres.  EJv.  170; 
Boyle  T.  State,  supra;  Blxby  v.  Bridge  Co., 
106  Iowa,  268,  75  N.  W.  1%,  43  U  R.  A.  533; 
8  Enc.  PI.  *  Prac.  768.  It  Is  quite  dear, 
both  on  weight  of  authority  and  principle, 
-that  tbe  works  which  the  defendants  were 
permitted  to  read  in  evidence  before  the  Jury 


were  clearly  Inadmissible,  and  the  court 
therefore  erred  in  the  admission  of  this  evi- 
dence. 

It  seems  equally  dear,  also,  that  the  court 
erred  In  permitting  the  Jury  to  view  not  only 
the  horse  In  controversy  In  this  action,  but 
other  horses,  which  were  not  directly  in  con- 
troversy in  the  action.  It  is  the  theory  of 
01V  system  of  practice  that  cases  must  be 
tried  by  Juries  who  have  no  knowledge  of 
their  own  as  to  the  issues  to  be  tried,  and 
that  the  decision  must  be  based  upon  evi- 
dence given  before  the  court  and  Jury,  and 
such  evidence  as  can  be  incorporated  into 
the  record,  and  be  reviewed  by  the  trial  and 
appellate  comti.  Juries,  therefore,  have  no 
right  to  Inspect  or  receive  In  evidence  that 
which  cannot  be  presented  to  the  appellate 
court  for  review.  In  the  ease  at  bar,  mn  we 
have  seen,  the  Jury  were  permitted  to  In- 
spect the  animals,— not  only  the  horse  in  con- 
troversy in  the  action,  but  other  horses  pre- 
sented for  inspection  on  the  part  of  the 
defendants.  To  what  extent,  therefore,  their 
verdict  was  influenced  by  such  evidesoe,  and 
to  what  extent  It  was  Influenced  by  the 
sworn  evidence  in  the  case,  neither  the  court 
below  nor  this  court  is  able  to  say.  For 
aught  that  appears  In  the  record,  their  ver- 
dict may  have  been  based  entirely  vpon  the 
knowledge  they  acquired  by  the  examination 
of  these  horses.  The  learned  counsel  for  the 
respondents  has  failed  to  call  enr  attrition 
to  any  case  where  such  an  examination  by 
the  Jury  has  been  permitted.  In  12  Am.  Sc 
E^g.  Bnc.  Law,  368,  the  author  of  the  arti- 
cle on  Jury  trial,  in  speaking  of  this  ques- 
tion, says:  "And  In  other  cases,  although 
the  early  English  statutes  would  seem  to  af- 
ford abmtdnnt  foundation,  it  has  been  held 
that  a  view  cannot  be  ordered  over  the  ob- 
jection of  a  party  to  the  suit  where  no  statu- 
tory authority  Is  (inferred."  In  this  state  no 
statutory  authority  seems  to  exist  for  the 
view  and  examination  had  in  this  case.  In 
criminal  cases  authority  Is  given  to  the  court 
to  permit  a  view  of  the  premises  or  place  in 
which  the  offense  is  charged  to  have  been 
committed,  or  in  which  any  other  material 
fact  occtirred.  Section  7397,  Comp.  Laws. 
In  Parwell  v.  Water  Co.,  10  S.  D.  421.  73  N. 
W.  916,  this  court,  in  speaking  of  a  view 
made  by  the  court  In  a  civil  action,  says: 
"But,  as  the  law  has  made  no  provision  for 
such  an  examination  by  the  Judge,  and  has 
not  provided  any  method  by  which  the  re- 
sult of  such  an  examination  can  be  reviewed 
by  this  court,  we  are  compelled  to  disregard 
It  In  the  consideration  of  the  case,  and  to  look 
only  to  the  evidence  presented  by  the  rec- 
ord." We  are  of  the  opinion  that  the  ruling 
of  the  court  in  permitting  the  Jury  to  exam- 
ine the  horses  was  clearly  error.  The  Judg- 
ment and  order  denying  a  new  trial  are  re- 
versed, and  a  new  trial  granted. 
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PLTTNKETT.  Sheriff.  T.  HANSCHKA. 

(Supreme  Ooart  of  South  Dakota.    May  4, 
1901.) 

CHATTEL    MORTQAOB  —  VALIDITY  —  REVENUB 

STAMPS— LEVY  OP  EXECUTION— RIQHrS 

OF  MORTQAGBB— CONVERSION. 

1.  Wheire  plaintiff,  on  falsing  a  chattel  mort- 
gage securing  12  notes,  placed  a  United  States 
revenne  stamp  on  each  note,  but  none  on  the 
chattel  mortgage,  without  intent  to  defraud 
the  reyenue,  but  with  the  belief  that  the  stamps 
on  the  notes  were  sufficient,  the  mori:gage  was 
▼alid  and  binding  upon  the  parties  in  a  state 
court. 

2.  Oomp.  Laws,  $  4389,  proyides  that,  when 
mcntgaged  personalty  is  levied  on  before  the 
property  ia  taken,  the  officer  must  pay  or  ten- 
der the  amount  of  the  mortgage  debt,  or  depos- 
it the  amount  with  the  county  treasurer  to  the 
order  of  the  mortgagee.  An  execution  was  lev- 
ied on  certain  mortgaged  property  in  poseeseion 
of  the  mortgagee.  The  judgment  creditor  and 
the  sheriff  had  full  knowledge  of  the  existence 
of  the  mortgage.  No  tender  was  made  of  tlie 
amount  due,  and  no  deposit  was  made  with  the 
county  treasurer.  Held,  that  the  mortgagee  was 
not  estopped  to  claim  such  property,  to  the  ex- 
tentof  his  mortgage  lien,  by  delivering  to  the 
sheriff  a  receipt  for  the  property,  conditioned 
that  on  default  in  redelivery  he  would  pajr  tile 
amount  of  the  execution. 

Appeal  from  circuit  court,  Lawrence  coun- 
ty; Joseph  B.  Moore,  Judge. 

Action  by  Matt  Plunkett,  sheriff  of  Law- 
rence county,  against  Edward  Hanscbka. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

John  R.  Bussell  and  Edwin  Van  Clse,  for 
appellant. 


CORSON,  J.  This  is  an  action  by  the 
plaintiff,  as  sheriff  of  Lawrence  county,  to 
recover  of  the  defendant  the  value  of  cer- 
tain personal  property,  consisting  of  horses, 
wagons,  harness,  etc.,  which  it  is  alleged 
the  defendant  converted  'to  bis  own  use. 
Judgment  for  the  plaintiff,  and  the  defend- 
ant appeals.. 

The  action  was  tried  by  the  court,  and  It 
filed  findings  of  fact,  and  stated  its  conclu- 
sions of  law  thereon.  The  appeal  being 
from  the  Judgment,  the  only  question  pre- 
sented is  as  to  whether  the  Judgment  is 
supported  by  the  findings  In  the  case.  These 
findings  may  be  briefly  summarized  as  fol- 
lows: In  March,  1896,  the  plaintiff,  as  sher- 
iff of  said  Lawrence  county,  by  virtue  of  an 
execution  issued  in  an  action  in  which  Pat- 
rick H.  Smith  was  plaintiff  and  William  B. 
Bates  was  defendant,  levied  upon  the  per- 
sonal property  described  in  the  complaint 
as  the  property  of  said  Bates,  which  was 
then  in  the  possession  of  the  defendant; 
and  thereupon  the  defendant  delivered  to 
the  sheriff  a  receipt  for  the  said  property, 
conditioned  that,  on  default  in  redelivering 
the  same  to  said  sheriff,  he  would  pay  to 
him  the  amount  of  the  execution,  costs,  and 
interest  on  the  same.  At  the  time  the  de- 
fendant executed  the  said  receipt,  and  before 
the  levy  of  the  execution,  the  sheriff  and 


the  attorney  for  said  Smith  bad  actual  notice 
of  the  existence  of  a  chattel  mortgage  where- 
in and  whereby  the  said  Bates  had  mort- 
gaged the  said  property  to  the  defendant. 
Hansehka,  to  secure  the  payment  of  abont 
$1,200,  upon  which  there  remained  due  and 
unpaid  the  sum  of  $700,  with  interest;  and. 
after  the  levy  by  the  said  plaintiff,  notice 
was  served  upon  the  sheriff,  claiming  the 
property  under  the  said  chattel  mortgage. 
Defendant,  Hansehka,  was  given  permission 
by  said  Bates  to  sell  said  property  and  ac- 
count to  him  (Bates)  for  any  balance  re- 
maining after  the  amount  due  Hansehka 
was  paid. '  At  the  time  of  the  execution  of 
the  receipt  hereinbefore  mentioned,  by  the 
defendant,  Hansehka,  to  the  sheriff,  the  sher- 
iff and  his  deputy,  as  well  as  the  attorney  for 
the  Judgment  creditor.  Smith,  had  actual 
notice  of  Hanschka's  claim  of  lien  nnd»' 
his  chattel  mortgage,  and  that  he  had  no 
intention  to  release  or  relinquish  the  same 
by  the  giving  of  the  receipt.  Hansehka  bad 
previously  sold  the  property  in  controversy 
to  said  Bates,  and  the  mortgage  was  given 
for  the  purchase  price  agreed  upon,  to  wit, 
$1,200,  which  was  evidenced  by  12  promis- 
sory notes,  for  $100  eax:b,  payable  monthly, 
with  Interest.  The  notes  each  bore  a  United 
States  revenue  stamp,  but  no  such  stamp 
whatever  was  attached  to  the  chattel  mort- 
gage at  the  time  of  filing  the  same  or  there- 
after. The  failure  to  stamp  the  m(Mrtgage 
was  for  the  reason  that  all  parties— mort- 
gagor, mortgagee,  aai  the  scrivener  who  pre- 
pared the  instrument— believed  it  was  not 
necessary  to  affix  a  revenue  stamp  thereto, 
in  view  of  the  fact  that  the  notes  were 
stamped;  and  the  court  finds  that  there  was 
no  intention  on  the  part  of  either  to  defraud 
the  revenue,  or  in  any  manner  violate  the 
revenue  law  of  the  United  States.  The  sher- 
iff has  never  paid  or  offered  to  pay  Hansch- 
ka's mortgage,  or  any  part  thereof.  Ftom 
these  facts,  the  court  concludes,  as  matter  of 
law,  that  the  chattel  mortgage  waa  omitted 
to  be  stamped  through  a  misunderstanding 
of  the  requirements  of  the  revenue  law,  and 
wholly  without  intent  to  avoid  any  provision 
of  the  same,  and  that  such  mortgage  was 
and  is  valid,  and  a  proper  subject  for  rec- 
ord, and  all  parties  are  charged  with  notice 
thereof.  The  court  further  concludes  that 
the  plaintiff  was  entitled  to  the  possession 
of  the  property  described  in  the  complaint 
and  findings,  at  the  time  of  the  demand 
therefor;  that  the  defendant  converted  the 
same  to  his  own  use,  to  the  damage  of  said 
plaintiff  in  the  sum  of  $158.60;  and  that  the 
plaintiff  is  entitled  to  Judgment  therefor,  to- 
gether with  Interest  thereon.  Judgment  was 
thereupon  entered  in  accordance  with  such 
last  conclusion  of  law. 

The  first  conclusion  of  law— that  the  chat- 
tel mortgage  was  valid  and  binding  upon  the 
parties  in  the  state  courts,  notwithstanding 
the  omission  of  the  United  States  revenue 
stamp  thereon— was  undoubtedly  correct,  and 


S.  D.) 


PLUNKETT  V.  HANSCHKA. 


1005 


is  Bustained  by  the  aathoritlea.  Dowell  t. 
▲pplegate  (Q  C.)  7  Fed.  881;  Id..  8  Fed.  e98; 
Campbell  v.  Wilcox,  10  Wall.  «1,  19  L.  Ed. 
973;  McGovern  t,  Hoesback,  B3  Pa.  179; 
Green  v.  Holway,  101  Mass.  243;  Craig  v. 
Dimock,  47  111.  306;  Express  Co.  v.  Halnea, 
48  HI.  248;  BunkM-  y.  Green,  Id.  243;  Knox 
V.  Rossi  (Nev.)  57  Pac.  179.  The  only  ques- 
tion presented,  th»efore,  Is,  was  it  com- 
petent for  the  defendant  to  show,  as  a  de- 
fense to,  the  plaintiff's  action,  that  he  held 
the  property  as  mortgagee,  and  that  the 
amount  due  him  upon  his  mortgage  had  not 
been  paid  or  tendered  by  the  sheriff,  not- 
withstanding the  receipt  given  by  him  to  the 
sheriff?  The  fact  that  the  sheriff  and  the 
attorney  for  the  plaintiff  In  the  action  in 
which  the  Judgment  was  rendered  and  the 
execution  Issued  had  notice  of  the  claim  of 
the  defendant,  Hanschka,  at  the  time  be  exe- 
cuted the  receipt,  Is  fully  set  out  in  the  an- 
swer, and  found  by  the  court  The  court's 
second  conclusion  of  law  Is  evidently  based 
upon  the  theory  that  as  the  defendant, 
Hanschka,  had  receipted  for  the  property, 
and  promised  to  deliver  the  same  to  the 
sheriff  upon  demand,  and  In  defsAilt  thereof 
to  pay  the  amount  of  the  execution,  with 
costs  and  Interests,  he  was  estopped  from 
showing  that  he  claimed  said  property  under 
and  by  virtue  of  his  chattel  mortgage.  But 
that  doctrine  only  applies  where  a  party  has 
failed  to  give  notice  that  he  claims  the  prop- 
erty, and  thus  Induced  the  officer  to  neg- 
lect to  proceed  against  other  property  of  the 
execution  debtor,  and  Is  therefore  liable  to 
the  execution  creditor.  But  In  the  case  at 
bar  the  court  finds  that  the  officer  had  no- 
tice that  Hanschka  claimed  the  property  un- 
der his  chattel  mortgage,  and  that  the  chat- 
tel mortgage  was  valid  and  binding  upon 
the  parties;  hence  the  officer  was  not  liable 
over  to  the  execution  creditor  for  failure  to 
realize  upon  the  property  receipted  for,  and 
It  Is  clearly  shown  that  the  officer  had  no 
right  to  levy  upon  the  property  without  com- 
plying with  the  provisions  of  section  4389, 
Comp.  Laws,  which  reads  as  follows:  "Be- 
fore the  property  is  so  taken,  the  officer  must 
pay  or  tender  to  the  mortgagee  the  amount 
of  the  mortgage  debt  and  interest,  or  must 
deposit  the  amoxmt  thereof  with  the  county 
treasurer,  payable  to  the  order  of  the  mort- 
gagee." While  the  authorities  are  not  In  en- 
tire harmony  upon  this  question.  In  cases 
like  the  one  before  us  it  seems  to  be  held  by 
the  great  weight  of  authority  that  the  re- 
ceiptor may,  when  sued  by  the  officer,  show 
that  he  is  the  real  owner  or  has  a  right  to 
the  possession  of  the  property  as  against  the 
officer,  in  an  action  for  conversion.  This  rule 
was  adopted  to  prevent  a  multiplicity  of  ac- 
tions. To  require  the  party  to  surrender  the 
property  to  the  officer,  and  then  permit  him 
to  immediately  recover  the  property  back 
from  the  officer  in  an  action  in  claim  and 
delivery,  or  its  value  in  trover,  for  its  con- 
version, woald  be  to  encourage  unnecessary 


litigation.  The  mortgage  being  a  valid  and 
subsisting  security  for  the  balance  due  from 
Bates  to  Hanschka,  and  no  tender  having 
been  made  of  the  amount  due  upon  the  mort- 
gage, the  officer  was  not  authorized  to  levy 
upon  the  ppoi>erty;  and  the  officer  and  the 
execution  creditor,  through  his  attorney,  hav- 
ing notice  of  all  the  facts  at  the  time  he 
made  the  levy,  such  creditor  could  not  re- 
cover of  the  officer  by  reason  of  his  failure 
to  apply  the  property  to  the  payment  of  bis 
debt,  and,  that  being  so,  the  officer  has  no 
valid  claim  against  Hanschka.  McFarland 
V.  Sehuler,  12  a  D.  83,  80  X.  W.  161. 

In  the  case  of  Perry  v.  Williams,  89  Wis. 
339,  the  supreme  court  of  Wisconsin  held 
that  the  receiptor  of  property  seized  on  pro- 
cess Is  not  liable  to  the  officer  for  nondeliv- 
ery of  the  property  unless  the  officer  Is  lia- 
ble to  some  one  for  his  failure  to  hold  or 
sell  the  property  on  his  process,  and  this 
doctrine  is  applicable  where  such  property 
belongs  to  the  receiptor.  In  the  opinion,  the 
court,  in  speaking  of  prior  decisions  of  the 
court  of  that  state,  says:  "The  principle  of 
law  upon  which  these  cases  were  decided  is 
that  although  the  receiptor  agrees.  In  terms, 
to  deliver  the  property  seized  to  the  officer, 
yet  the  obligation  to  do  so  is  not  absolute  in 
all  cases  and  under  all  circumstances.  The 
officer  can  enforce  the  agreement  to  deliver 
the  property,  or  recover  damages  for  a 
breach  of  It,  only  when  that  Is  necessary  to 
enable  him  to  answer  his  obligations  to  some 
party  having  an  interest  in  such  seizure.  If 
the  officer  is  not  liable  to  any  one  because  of 
his  failure  to  bold  or  sell  the  property  on 
his  process,  the  receiptor  is  not  liable  t»  the 
officer  for  nondelivery  thereof  to  him.  This 
principle  has  been  applied  in  many  cases 
where  the  goods  seized  and  receipted  for 
were  not  the  property  of  the  debtor,  but  of  a 
stranger,  and  the  receiptor  has  delivered 
them  to  the  real  owner.  Judge  Story,  In  his 
work  on  Bailments,  states  the  rule  and  its 
application  to  such  cases  as  follows:  If  the 
officer  has  wrongfully  attached  the  goods  of 
a  third  person  as  the  property  of  the  debtor, 
and  has  bailed  them,  the  bailee  may,  by  a 
delivery  of  them  to  the  true  owner,  protect 
himself;  for  by  such  redelivery  the  officer 
will  be  discharged  from  any  liability  for 
the  goods  to  the  creditor  and  debtor  and  the 
real  owner.'  •  •  •  we  think  the  same 
doctrine  is  applicable  where  the  goods  re- 
ceipted for  belong  to  the  receiptor.  If,  In  th« 
present  case,  the  property  for  which  the  re- 
ceipt was  given  belMigs  to  the  defendant  the 
creditor  has  no  right  of  action  against  the 
officer  for  failing  to  sell  the  same  on  the  exe- 
cution. Should  the  creditor  sue  the  officer 
for  neglecting  to  satisfy  the  execution  out  of 
such  property,  the  latter  can  defeat  the  ac- 
tion by  showing  that  the  property  did  not 
belong  to  the  debtor."  In  Adams  v.  Fox,  17 
Vt  364,  the  supreme  court  of  Vermont  speak- 
ing by  Mr.  Justice  Redfleld,  says:  "The 
question  is  whether  the  officer  is  answerable 
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over  to  any  one;  and,  If  not,  the  defense  is 
recdved.  t»  prercnt  cirenlty  of  action."  The 
learned  Jndge  further  says:  "And  I  can  con- 
ceive that,  If  the  officer  had  been  induced  to 
forego  further  attachment,  which  he  might 
else  have  made.  In  consequence  of  the  re- 
ceiptor's silence,  he  might  tluis,  In  equity 
and  Justice,  malce  himself  liable  for  the  full 
value  of  the  property.  But  nothing  of  that 
kind  exists  in  the  present  case.  The  dalm 
of  the  receipt  man  was  seasonably  asserted; 
the  officer  has  not  beoi  decoyed  or  deceived; 
he  is  answerable  over  to  no  one;  and  to  re- 
fuse this  defense  Is  to  give  to  this  class  of 
contracts  a  force  and  vaUdlty  which  they 
have  not  hitherto  had.  *  •  *  And,  as  I 
bare  said,  if  tbe  defendant  had  made  no 
claim  to  the  property  at  the  time  of  tbe  at- 
tachment, that  might  present  a  case  where 
he  would  be  estopped  by  his  silence  from 
asserting  a  claim  to  It,  or  showing  any  such 
fact  in  defense  of  a  suit  upon  the  receipt 
Bot  in  the  absmce  of  all  fraud,  I  apprehend 
that  such  defenses  are  always  allowed  In 
analogous  easea  The  person  who  submits 
to  the  attachment  is  supposed  to  act  under 
a  species  of  duress,  because  be  cannot  re- 
sist It."  Lewis  V.  Webber,  US  Mass.  450; 
Eleven  v.  Freer,  10  Cal.  172;  Jones  v.  OU- 
bert,  13  Cona  807;  Morse  v.  Hnrd,  17  N.  H. 
246;  Heath  T.  Keyes,  36  Wis.  068;  Oon- 
nanghton  v.  Sands,  32  Wis.  387;  Main  v. 
Bell,  27  Wis.  617;  Wright  v.  Dawson,  147 
Mass.  384,  18  N.  E.  1;  Same  v.  Morley,  150 
Mass.  513,  23  N.  EX  232. 

We  are  of  the  opinion,  therefore,  that  the 
court  was  cleariy  In  error  in  its  second  con- 
doBlon  of  law,  and  that  the  conclusion  should 
hare  been  in  favor  of  the  defendant.  As  the 
facts  seem  to  have  been  fully  found  In  this 
case,  we  deem  it  proper  to  reverse  the  Judg- 
ment of  the  court  below,  and  instruct  that 
court  to  modify  Us  conclusions  of  law  in 
accordance  with  tbe  views  hertin  expressed, 
and  enter  a  Judgment  in  favor  of  the  de- 
fendant dismissing  the  action. 


lARSON  t.  DUTIBL  et  aL 

(Supreme  Cbnrt  of  South  Dakota.    May  4t 

1901.) 

DKBD  AS  MOHTOAOE— SUFnCIENCT  OF 
BVIDBNCB. 
Defendant  purchased  land  by  paying  $440 
In  cash,  and  giving  a  mortgage  for  $1,0G0.  He 
borrowed  the  money  from  T..  to  wliom  he  was 
also  indebted  for  abont  $600,  and  executed  a 
second  mortgage  to  T.  to  secure  the  entire  debt. 
Defendant  afterwards  made  default,  and  T. 
paid  the  taxes  on  the  land,  as  well  as  a  por- 
tion of  the  deferred  purchase  price,  and  the 
land  was  finally  conveyed  l^  defendant  to  T. 
to  prevent  a  foreclosnre;  the  latter  assuming 
the  balance  due  on  tlie  first  mortgage,  and  can- 
celing defendant's  notes,  without  returning 
them.  T.  and  the  agent  transacting  all  the  busi- 
ness testified  that  It  was  understood  that  the 
conveyance  was  absolute,  and  defendant  testi- 
fled  that  he  understood  that  it  satisfied  the 
notes.  Tbe  land  was  worth  mneh  less  than  tbe 
debts  aasomsd  and  released  by  T.    The  defend- 


ant was  allowed  to  ooatinne  In  possession  under 

an  agreement  to  pay  the  toxes,  and  T.  repeat- 
edly offered  to  allow  him  to  redeem  on  the  pay- 
ment of  the  amount  paid  by  the  latter.  Heid 
saStcient  to  sustain  a  finding  that  the  deed  was 
intended  as  an  absolute  conveyance,  and  not 
as  a  mortgage. 

Appeal  from  dieuit  court,  Minnehaha 
county;  Joseph  W.  Jones,  Judge. 

Action  by  Peter  Larson  against  Peter  A. 
Dutlel  and  another  to  recover  real  estate. 
From  a  Judgment  In  favor  of  the  plaintiff, 
the  defendants  appeal    Affirmed. 

Davis,  Lyon  &  Gates,  for  appellants. 
Bates  &  Rogde,  for  respondent 

FULLER,  P.  J.  This  acth»,  between  pai^ 
ties  claiming  land  adversely,  resulted  In  a 
decree  adjudging  plaintiff  to  be  tbe  owner 
thereof  in  fee,  and  the  defendants  appeal. 

Deeming  tbe  greater  portion  of  respond- 
ent's additional  abstract,  prepared  pnrsu- 
ant  to  rule  13  of  this  court,  to  be  an  essen- 
tial supplement  to  the  abstract  of  appellants, 
we  deny  the  motion  of  their  connsel  to  elimi- 
nate the  same.  On  the  merits,  the  control- 
ling point  in  the  esse  is  whether  a  certain 
warranty  deed  of  the  premises,  executed  on 
the  30th  day  of  December,  1886,  by  appel- 
lants to  respondent's  grantor.  Is  an  absolute 
conveyance  In  fee  simple,  or  merely  a  mort- 
gage given  to  secure  an  existing  Indebted- 
ness. Thongh  controverted  In  some  material 
particulars  by  evidence,  both  positive  and 
drcnmstantial,  the  following  is  a  synopsis 
of  the  preponderating  testimony  reUed  on  to 
sustain  the  court's  finding  that  tbe  instm- 
ment  in  question  is  an  absolute  conveyance, 
and  not  a  mortgage:  On  the  12th  day  of 
August,  1882,  Georgians  D.  Sanborn,  being 
the  owner  of  the  premises  In  question,  sold 
and  conveyed  the  same  to  the  appellant  Peter 
A.  Dntiel,  who  In  consideration  therefor  paid 
$440  in  cash,  and  Kiecnted  to  his  grantor  a 
mortgage  thereon  for  the  balance  of  $1,060, 
the  full,  purchase  price  being  $1,500.  Prior 
to  this  time  Dntiel  owed  Andred  Tbaralson 
nearly  $600^  and,  In  order  to  mske  the  re- 
quired cash  payment  upon  tbe  land,  he  bor- 
rowed from  Tbaralson  $440,  and,  as  evi- 
dence of  the  aggregate  amount,  executed  to 
Tbaralson  three  promissory  notes,  two  of 
which  were  for  $800  each,  and  the  other  for 
$428.61,  due,  resi>ectlvely,  on  the  1st  day 
of  October.  1883.  1884.  and  1886>  all  bearing 
Interest  at  the  rate  of  10  per  cent  per  an- 
num, and  secured  by  a  second  mortgage  on 
the  land  in  dispute.  All  these  notes  wa« 
left  for  collection  with  I^  D.  Henry,  a  con- 
veyancer, and  the  agent  of  Geo^ana  D. 
Sanbom,  through  whom  the  business  of 
drawing  and  acknowledging  all  papers  was 
transacted.  Although  Dutlel  went  into  pos- 
session under  his  deed,  and  used  a  portion 
of  tbe  land,  he  made  complete  default  is 
everything  that  matured  prior  to  the  SOth 
day  of  December,  1885,  including  principal. 
Interest  and  taxes.  Up  to  this  date,  Tbaral- 
■on,  having  paid,  in  order  to  protaet  bla  aae 
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ond  mortgage,  all  tazet  asseased  agalnat  the 
land,  as  well  aa  a  pordon  of  the  debt  due 
Sanborn,  aa  matured  purchase  money,  and 
having  received  a  notice  from   Henry  that 
tbe  Sanborn  mortgage  would  be  foreclosed 
Immediately   unless   further  payments   were 
promptly  made,  authorized  said  Henry  to  ao 
cept  for  him  a  warranty  deed  to  the  premises 
from  Dntlel  In  full  satisfaction  of  both  mort- 
gages and  all  money  collectible  thereunder. 
Relative  to  what  was  done,  Mr.   Tharalson 
testified  In  part  as  follows:    "Q.  Before  the 
deed  was  given,  did  you  at  any  time  write 
to  Dutlel  with  reference  to  giving  any  deed 
at  any  time?     A.  No,  sir;    not  directly   to. 
DutleL    No,  sir;   the  matter  was  in  Henry's 
hands.    Q.  In  188B  what  occurred?    A.  That 
is  when  the  third  payment  became  due.    Of 
course,  I  was  called  upon  again  to  produce 
more  money.    I  commenced  to  feel  as  though 
I  did  not  know  what  to  do,  and  in  fact  didn't 
care  to  do  It  any  longer,  and  I  so  informed 
Mr.  Henry.     It  appears  he  had  had  a  talk 
with  Dntlel,  and  he  so  Informed  me  that  he 
thought  Dutlel  was  wining  to  deed  over  the 
land  to  me,  providing  I  would  take  tbe  land 
for  what  I  had  against  tbe  land.    I  bad  been 
Informed  as  to  the  value  of  the  land.    After 
I  got  this  letter  from  Mr.  Henry,  I  author- 
ised Mr.  Henry  to  take  a  deed  from  DutleL 
Q.  What  was  to  be  done  with  tbe  indebted- 
ness?   A.  It  was  an  to  be  wiped  out,  and  I 
should  assume  tbe  unpaid  notes,  of  course, 
on  tbe  Sanborn  mortgage.    Q.  But  your  mort- 
gage and  the  notes—    A.  Should  be  wiped 
out  entirely.     That  was  the  understanding. 
*     *    *    Q.  Look  at  the  Indorsement  on  the 
back  of  the  three  notes  marked  'Exhibit  O,' 
attached  to  Henry's  deposition,  and  see  who 
wrote  that.    A.  That  Is  my  handwriting.    Q. 
On  all  three?    A.  Yes,  sir;    dated  January 
9,  1886.    That  Is  the  date  I  got  that  deed 
from  DutleL    Q.  And  was  these  three  notes 
Kxhlbit  C?    A.  Sent  to  me  at  the  same  time. 
Q.  Did  you  make  this  indorsement  on  the 
back  of  these  notes  at  the  time  you  received 
this  deed?    A.  Yes,  sir;    canceled  them,  In 
other  words."    Indorsements  on  the  back  of 
the  three  notes  (ESiblblt  0,  attached  to  the 
deposition  of  L.  D.  Henry)  are  offered  and 
received  In  evidence,  whl<4  indorsement  on 
the  back  of  each  of  the  said  three  notes  (Ex- 
hibit 0)  is  as  follows:     "Canceled  by  deed 
to  land   Id   Minnehaha  county,   January  9, 
1886."     Li.  D.  Henry,  who  was  at  the  time 
acting   as  the   agent  of  both    Sanborn   and 
Tharalson,  testifled  concerning  the  transac- 
tloa  thus:    "As  tbe  payments  of  interest  be- 
came due  as  well  as  the  notes,  I  endeavored 
to  collect  from  Mr.  DutleL    •    •    •    He  often 
promised  to  pay  them  in  the  future.    Failing 
to  collect,  I.  M  agent  reported  the  fact  to 
Mr.  Tharalson.    »    •    •    Mr.  Tharalson  also 
sent  me  money  to  pay  the  taxes  on  tbe  prem- 
ises In  question  for  several  years;  I  think  for 
the  years  1882,  1883,  1884.  and  1886.    •    •    • 
About  October  or  November,  1885,  there  was 
still  due  OB  the  Sanborn  mortgagA  somewhere 


near  $700;  that  is,  two  notes  af  IQOO  each, 
and  one  of  ?260,  with  interest  ♦  •  • 
About  this  time  Mr.  Tharalson  wrote  to  me 
that,  If  Mr.  Dutlel  and  wife  would  sell  to 
him  the  land  in  question  for  what  there  was 
against  it,— that  is,  the  balance  due  on  the 
Sanborn  mortgage,  tbe  mortgage  diie  bim 
plus  the  amounts  he  had  paid  as  prlncipaL 
IntMest,  and  taxes,— be  would  take  the  same, 
and  assume  tbe  Sanborn  mortgage,  and  re- 
lease them  (tbe  Dutiels)  from  any  farther 
liability  by  reason  of  any  of  tbe  mortgages 
and  of  tbe  money  advanced  aad  paid  by  bim; 
but,  unless  tbe  Dutiels  were  willing  to  do 
this,  he  (Tharalson)  wonld  refuse  to  make 
any  more  payments  on  tbe  Sanborn  mort- 
gage. *  *  *  After  I  consulted  with  Mr. 
DutleL  be  agreed  to  make  to  Mr.  Tharalson 
a  warranty  deed  to  tbe  itremlsea,  and  be  did 
make  such  deed,  under  such  conditions  as 
1  stated  to  him.  This  deed  was  dated  De- 
cember SO,  1886,  si^ed  in  my  presence  by 
Mr.  and  Mrs.  Dutiel,  and  acknowledged  be- 
fore me  aa  notary  on  tbe  same  day;  also 
filed  the  same  duy,  and  recorded  In'  Book  H 
of  I>eedB,  on  page  522.  The  conditions  stated 
to  Mr.  Dutiel  were  tiie  same  as  stated  to  me 
by  Mr.  Tbaralaon  and  recited  above.  The 
Dutiels  have  never  paid  to  me,  or  offered  to 
pay  to  me,  any  portion  of  sncb  taxes  or 
notes.  *  •  *  After  recording  this  deed,  I 
sent  it  to  Mr.  Tharalson.  *  *  *  To  tbe 
best  of  my  knowledge  and  belief,  there  was 
no  talk  or  agreement  between  Mr.  Dutiel  and 
myself  that  this  deed  should  be  c(»widered 
as  a  mortgage,  but  I  fully  understood,  and 
am  v«7  positive  that  Mr.  and  Mrs.  Dutiel 
understood  and  knew  at  that  time,  that  tlie 
deed  was  Just  what  it  purported  to  be,— a 
straight  warranty  deed  of  coDveyanee,  and 
not  intended  In  any  way  to  be  considered  as 
a  mortgage  or  tot  security,"  The  following 
is  a  part  of  the  testimony  of  appeUaat  Pe- 
ter A  Datlel:  "Q.  Did  yoa  understand  after 
you  had  given  this  deed  that  Mr.  Tharalson 
could  have  brought  suit  against  yon  and  got 
Judgment  against  you  for  this  money?  A 
Ko;  I  didn't  understand  it  that  way  at  ail. 
Q.  You  didn't  understand  that  after  you  gave 
bim  a  deed  that  be  could  have  gone  to  work 
and  brought  suit  against  you  on  these  notes 
you  gave  bim?  A.  I  would  not  have  thought 
be  could,  but  be  might,  because  be  didn't 
give  them  up.  Q.  When  you  gave  bim  this 
deed,  yon  understood  he  could  use  tbe  title 
Just  to  suit  himself?  A.  Yes,  of  course;  he 
could  use  tbe  title  in  bis  business.  *  *  • 
Q.  What  time  were  you  to  pay  the  amount 
of  these  notes  after  the  deed  was  given?  A. 
No  time  set  He  liad  ought  to  have  sent 
them  notes  to  me,  but  be  never  did.  He 
said  he  hadn't  sent  them  to  Henry.  Q.  The 
bargain  was,  those  notes  were  to  be  thrown 
away?  A.  Yes;  when  I  made  him  the  deed. 
Q.  How  about  these  Sanborn  notes?  Were 
they  to  be  thrown  away?  A  To  be  given 
back  to  me.  Q.  Those  notes  were  to  be 
thrown  away  when  you  gave  bim  tbe  deed? 
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A.  No,  sir;  I  iald  they  were  to  be  glvai 
back  to  me." 

It  was  shown  at  the  trial  that  for  a  vain- 
able  consideration,  Tharalson  sold  and  con- 
veyed the  property  to  respondent,  Larson,  In 
the  year  1894,  and,  aa  the  anthorlzed  agent 
of  Larson,  continued  to  pay  taxes  and  nego- 
tiate concerning  the  premises.  Tharaleon's 
primary  object,  from  the  beginning,  seems  to 
have  been  to  assist  Dutiel  In  every  possible 
way,  and  the  correspondence  between  them, 
extending  over  many  yeans,  tends  to  sustain 
the  Inference  that  he  was  anxious  to  recon- 
vey  on  receipt  of  the  money  expended  on 
Dutiel's  account,  which  waa  greatly  In  ex- 
cess of  the  market  value  of  the  land.  The 
fact  that  Dutiel  was  permitted  to  remain 
upon  the  land  under  an  express  agreement 
to  pay  the  annual  taxes,  and  that  Tharalson 
was  entertaining  the  hope  that  he  might  be 
able  to  repurchase,  when  considered  with 
all  the  other  facts  and  circumstances,  In  no 
manner  tends  to  support  the  view  that  the 
deed  was  Intended  to  stand  as  security  for  an 
existing  indebtedness. 

According  to  a  well-settled  rale,  "this  court 
will  presume  that  the  decision  of  the  trial 
court  or  referee  upon  the  weight  of  such 
evidence  Is  correct,  and  It  is  only  when  this 
court  Is  satisfied  that  there  is  a  clear  pre- 
ponderance of  the  evidence  against  such  de- 
cision that  such  presumption  will  be  over- 
come, and  the  decision  of  the  trial  court  or 
referee  reversed."  Randall  v.  Burk  Tp.,  4 
8.  D.  337,  67  N.  W.  4;  Feldman  v.  Trum- 
bower,  7  S.  D.  408v  84  N.  W.  180;  Mining 
Oo.  V.  White,  10  a  D.  198,  72  N.  W.  462. 
In  order  to  Justify  a  finding  that  a  deed  ab- 
solute on  Its  face  was  given  to  secure  a 
debt,  the  proof  must  clearly  show  a  mutual 
understanding  on  the  part  of  the  grantor  and 
the  grantee  that  the  instrument  was  execut- 
ed, delivered,  and  accepted  as  a  mortgage. 
Tllden  V.  Streeter,  4fi  Mich.  533.  8  N.  W. 
602;  Jasper  v.  Hazen  (N.  D.)  58  N.  W.  464; 
Rue  V.  Dole,  107  lU.  275;  Henley  v.  Hotaling, 
41  Cal.  22.  E:ven  a  deed  and  contemporaneous 
contract  to  reconvey  must  not  be  construed 
as  a  mortgage,  unless  it  be  shown  conclu- 
sively that  such  deed  was  given  as  security 
for  the  performance  of  some  act  or  obliga- 
tion, or  for  the  payment  of  a  debt  and  a 
subsequent  proposal  to  resell  to  the  grantor 
is  no  reason  why  a  deed  should  operate  as  a 
mortgage.  Smith  v.  Crosby,  47  Wis.  180,  2 
N.  W.  104;  Gassert  v.  Bogk  (Mont)  19  Pac 
281,  1  L.  R.  A.  240;  Swarm  v.  Boggs,  12 
Wash.  246,  40  Pac.  941;  Ahem  ▼.  McCarthy, 
107  Cal.  382,  40  Pac.  482.  Although  the  cor- 
respondence between  the  parties  after  the 
deed  was  executed  discloses  frequent  propo- 
sitions on  the  part  of  Tharalson  to  reconvey 
to  Dutlel,  It  is  evident  that  the  relation  of 
debtor  and  creditor  ceased  to  exist  on  and 
after  the  execution  of  the  deed,  and  there  was 
nothing  for  which  such  Instrument  could 
stand  aa  security.  In  view  of  all  the  facts 
and  circumstances  shown,  the  court  waa  ful- 


ly Justlfled  in  its  flndlng  that  the  premises 
were  deeded  In  satisfaction  of  the  debt,  and 
the  Judgment  appealed  from  is  affirmed. 


PORT  HURON  BNGINB  &  THRBSHBB  CO. 

V.  SHERMAN  et  aL 

(Supreme  Court  of  South  Dakota.    May  4, 

1901.) 

BILLS    AND    NOTBS— ALTERATION— PLACB    Or 
PAYMEI^  —  INSERTION  —  BPPBCT— RATI- 
FICATION—VERDICT— DIRECTION. 

1.  Oomp.  Laws,  §  3595,  prorides  that  the  in- 
tentional destruction,  cancellation,  or  material 
alteration  of  a  written  contract  by  a  party  en- 
titled to  any  benefit  under  it,  or  with  his  con- 
sent, extinguishes  all  the  executory  obligations 
of  the  contract  in  his  favor  against  parties  who 
do  not  consent  to  the  act.  A  clerk  of  plaintiff 
corporation  inserted  in  a  note  executea  by  de- 
fendant the  name  of  a  certain  bank  as  the  place 
of  payment,  merely  as  a  memorandum,  to  which 
it  was  to  be  sent  for  collection.  The  clerk's 
duty  was  to  keep  a  record  of  plaintiffs  notes, 
but  she  bad  no  authority  to  bind  the  corpora- 
tion, and  no  officer  authorized  to  make  a  binding 
alteration  had  any  knowledge  of  the  insertion. 
Held,  that  the  insertion  did  not  avoid  the  note, 
since  it  was  a  mere  spoliation  by  a  stranger, 
and  not  an  alteration. 

2.  A  clerk  in  plaintiff's  office  inserted  in  a  note 
executed  by  defendant  the  name  of  a  certain 
bank  as  place  of  payment,  and  plaintiff  had  no 
knowledge  of  the  change  until  after  the  note 
was  forwarded  for  collection,  and  a  suit  was  in- 
stituted on  it.  BM,  that  the  evidence  was  not 
Rufiicient  to  show  that  plaintiff  ratified  the  ac- 
tion of  the  clerk;  hence  the  insertion  did  not 
avoid  the  note. 

3.  Plaintiff's  clerk  testified  that  she  inserted 
the  name  of  the  bank  in  a  note  executed  by  de- 
fendant merely  as  a  memorandum  as  to  where 
the  note  was  to  be  sent  for  collection,  and  that 
plaintiff  had  no  knowledge  of  the  alteration, 
and  her  testimony  was  not  impeached  or  contra- 
dicted. Defendant  resisted  payment  on  the 
ground  that  the  note  was  ren<^red  void  by  the 
alteration.  Held,  that  the  contention  that  it 
was  erroneous  to  direct  a  verdict  for  plaintiff, 
because  the  jury  might  have  found  that  the  al- 
teration was  made  with  plaintiff's  consent, 
could  not  be  sustained,  since  the  clerk  had  no 
interest  in  testifying  falsely,  and  the  jury  would 
not  have  been  justified  in  disregarding  her  un- 
impeached  testimony. 

Appeal  from  circuit  court  Minnehaha 
county;  Joseph  W.  Jones,  Judge. 

Action  by  the  Port  Huron  Engine  & 
Thresher  Company  against  P.  F.  Sherman 
and  another.  From  a  Judgment  In  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Klrby,  Rochford  &  McMahon,  for  appel- 
lants.   Bailey  &  Voorhees,  for  respondent 

CORSON,  J.  This  is  an  action  np<»  a 
promissory  note  alleged  to  have  been  exe- 
cuted by  the  defendants  to  the  plaintiff. 
Verdict  and  Judgment  was  directed  In  favor 
of  the  plaintiff,  and  the  defendants  appeaL 
The  defendants,  in  their  answer,  alleged 
that,  after  the  execution  and  delivery  of  the 
note  set  forth  In  the  plaintiff's  complaint  the 
same  was  materially  altered  by  the  plaintiff, 
without  the  consent  of  the  defendants,  by 
wrongfully  and  fraudulently  Inserttng  the 
words,  "Sioux  Fall*  National  Bank,  Sioux 
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Falls,  So.  Dak."  They  alleged  that  an  action 
had  been  previously  commenced  In  the  coun- 
ty court  of  Minnehaha  county  upon  the  same 
note;  that  in  said  action  the  complaint  con- 
tained a  copy  of  the  note,  which  contained 
the  words  above  set  forth  as  having  been 
Inserted  in  the  note  at  the  time  of  its  execu- 
tion; that  the  defendants  appeared  in  said 
action,  the  Issues  therein  were  determined  in 
favor  of  the  defendants,  and  a  Judgment  of 
dismissal  was  duly  entered  therein.  It  ap- 
pears from  the  evidence  that  the  note,  aa 
originally  executed,  contained  neither  the 
name  of  the  bank  at  which  it  was  payable, 
nor  the  place  of  payment,  and  that  the  words, 
"Slonx  Falls  National  Bank,  Sioux  Falls,  So. 
Dak.,**  were  written  in  with  a  lead  pencil 
by  a  derk  In  the  office  of  the  plaintiff.  The 
note  In  this  condition  was  forwarded  by  the 
plaintiff  to  its  attorneys  in  Sioux  Falls,  who, 
upon  the  presumption  that  the  names  of  the 
bank  and  city  were  written  in  at  tue  time 
of  the  note's  execution,  brought  an  action 
In  the  county  court  upon  It,  describing  the 
note  as  It  then  appeared;  but,  upon  learning 
that  these  words  bad  been  Inserted  after  the 
note's  execution,  they  dismissed  the  action 
la  tlie  county  court,  and  subsequently  com- 
menced the  action  in  the  drcnlt  court  giv- 
ing a  copy  of  the  note  as  originally  executed, 
leaving  unfilled  the  blank  for  the  place  of 
payment  On  the  trial,  after  the  defendants 
had  proved  the  alteration  of  the  note,  the 
plaintiff  called  in  rebuttal  Messrs.  Judge  and 
Voorhees,  who  were  members  of  the  firm  of 
▲Ikens,  Bailey  &  Voorhees,  who  were  plain- 
tiff's attorneys  at  the  time  the  action  was 
commenced  In  the  county  court  and  who  tes- 
tified that  at  the  time  that  action  was  so 
commenced  they  had  no  knowledge  of  any 
change  in  the  note,  but  subsequently  learned 
of  that  fact  from  Mr.  KIrby,  one  of  the  de- 
fendants' attorneys,  and  thereupon  dismissed 
the  action.  The  plaintiff  further  introduced 
In  evidence  the  deposition  of  Alice  Webster, 
taken  on  the  part  of  the  plaintiff,  who  tes- 
tified. In  substance,  that  she  had  been  In  the 
employ  of  the  plaintiff  since  January.  1893, 
as  a  clerk;  that  she  was  employed  in  the 
sales  and  collection  department,  making 
records  of  notes  taken  In  settlement  of  sales; 
that  In  August  or  September,  1893,  she  re- 
ceived the  note  in  controversy  for  entry; 
that  she  filled  the  blank  therein  by  inserting 
the  words  given  above,  merely  as  a  memo- 
randum of  where  to  send  the  note  for  col- 
lection; that  she  did  not  have  authority  to 
make  similar  entries  In  notes  received  by 
her,  and  was  not  instructed  to  writi  such 
words  in  the  note  In  controversy  by  any 
person;  that  there  was  no  other  reason  why 
•he  wrote  such  words;  that  none  of  the  of- 
ficers had  any  knowledge  of  her  making  this 
memorandum  In  this  note;  that  she  did  not 
have  any  conversation  with  any  one  about 
the  plaintiff's  establishment  with  regard  to 
thla  Bote,  and  prior  to  that  time  had  no  cor- 
respondence with  any  one  lo  Sioux  Falla; 
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tbat  the  correspondence  with  Sioux  Falls 
that  year  was  carried  on  through  the  Oedar 
Bapids  (Mce;  that  she  obtained  the  name 
of  the  bank  from  a  bank  directory;  that  she 
made  the  memorandum  for  the  sole  purpose 
of  showing  where  the  note  was  to  be  sent 
for  collection.  At  the  close  of  all  the  evi- 
dence the  plaintiff  moved  the  court  to  direct 
a  verdict  in  Its  favor  and  against  the  de- 
fendants, for  the  reason  that  the  facts  prov- 
ed by  the  defendants  did  not  oonstltnt*  a 
defense  to  the  action,  and  tbat  the  alleged 
alteration  waaa  spoliation  only,  as  it  appears 
that  the  alleged  alteration  was  an  interlinea- 
tion made  for  the  purpose  of  memorandum 
merely,  and  was  made  by  a  stranger  to  the 
Instrument  without  the  authority  or  consent 
of  the  plaintiff,  and  for  the  reason  that  It 
api)ears  from  the  evidence  tbat  such  inter- 
lineation was  not  made  fraudulently  or  for 
the  purpose  of  altering  the  instrument  sued 
upon.    This  motion  was  granted. 

It  Is  contended  on  the  part  of  the  appel- 
lants that  the  unauthorized  alteration  by  the 
payee  of  a  promissory  note  by  inserting  the 
name  of  a  bank  at  which  It  is  payable,  or 
by  changing  the  note  so  as  to  make  It  pay- 
able at  a  place  other  than  that  designated 
In  the  Instrument  avoids  it  The  section  of 
our  Code. upon  this  subject  rteds  as  follows: 
"The  Intentional  destruction,  cancellation, 
or  material  alteration  of  a  written  contract 
by  a  party  entitled  to  any  benefit  under  It 
or  with  his  consent  extinguishes  all  the  ex- 
ecutory obligations  of  the  contract  In  his 
favor,  against  parties  who  do  not  consent 
to  the  act."  Section  S596,  Comp.  Laws.  It 
will  be  noticed  that  it  is  only  an  intentional 
and  material  alteration  made  by  a  party,  or 
with  his  consent  that  extinguishes  the  ex- 
ecutory obligation  of  the  contract  It  will 
be  noticed,  also,  from  the  evidence,  that  it 
clearly  appears  that  the  alterati(m  was  not 
made  by  the  plaintiff,  or  by  any  person  au- 
thorized by  the  plaintiff  to  make  it;  that 
It  was  made  as  memorandum  by  a  clerk 
without  the  knowledge  or  consent  of  the 
plaintiff.  It  was  not  therefore,  as  contended 
by  the  appellants,  the  act  of  the  plaintiff.  So 
far  as  the  alteration  was  made  by  the  clerk. 
It  comes  clearly  within  the  rule  of  law  de- 
claring such  an  act  to  be  a  spoliation  by  a 
stranger.  It  is  true,  the  clerk  was  In  the 
employment  of  the  plaintiff,  but  her  duties 
were  simply  to  keep  a  record  of  the  notes 
and  bills  payable  of  the  company.  So  tar 
aa  the  evidence  discloses,  no  officer  author- 
ised to  bind  the  corporation  knew  of  the  in- 
sertion of  this  memorandum  in  the  note.  Nor 
does  It  appear  that  any  of  the  officers  of  the 
corporation  knew  of  the  alteration  in  the 
note  at  the  time  It  was  forwarded  to  the 
attorneys  for  collection,  and  It  is  equally 
clear  that  neither  of  the  attorneys  knew  of 
this  change  in  the  note  at  the  time  they  in- 
stituted the  suit  in  the  county  court;  henca 
there  was  no  ratification  of  the  act  of  the 
derk  shown  on  the  part  of  the  plalqtiff. 
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This  being  80,  It  Is  dlMcult  to  discover  anjr 
nde  of  law  under  whlcb  the  defendants 
cttuM  avoid  the  payment  of  this  note.  The 
defendants  have  dted  a  number  of  authori- 
tiea  to  support  their  poeltlon,  but  these  au- 
tiiorities  (o  only  to  the  CKtent  of  holding  that 
such  an  alteration.  If  made  with  the  knowl- 
edge or  consent  of  the  party  claiming  under 
It,  or  If  such  party  has  ratified  the  act  of 
the  atranger  after  knowledge  that  the  in- 
stmment  has  been  altered,  avoids  the  Instm- 
ment  As  we  have  seen,  the  evidence  In  thia 
case  does  not  bring  it  within*  the  rule.  It 
is  contended  on  the  part  of  the  respondent 
that  the  nncoatradlcted  evidence  in  this 
case  shows  that  the  pencil  memorandum  by 
the  clerk  amounted  to  a  spoliation,  and  not 
to  an  alteration,  and  in  this  contention  wo 
are  of  the  opinion  that  the  plaintiff  is  cor- 
rect The  graeral  rule  seems  to  be  that  an 
alteration  made  In  a  written  Instrument  by 
a  third  party  is  a  mere  spoliation,  unless  it 
be  made  by  authority  or  with  the  consent 
of  the  principal  who  claims  under  it  Har- 
vester Ck).  V.  Butterfield,  12  8.  D.  91,  80  N. 
W.  170;  Brooks  v.  Allen,  62  Ind.  401;  Amea 
V.  Brown,  22  Minn.  257;  Elngen  v.  Silvers. 
18  Ind.  App.  80,  87  N.  B.  418;  Machine  Co. 
V.  Dakln,  86  Mich.  S81.  48  N.  W.  588;  Lub- 
berlDg  V.  Kohlbrecher,  22  Mo.  596;.  Blgelow 
V.  Stllphen,  35  Vt  521;  Langenberger  v. 
Eroeger,  48  Cal.  147.  It  cannot  be  seriously 
claimed  in  this  case  that  there  was  any 
fraudulent  Intention  on  the  part  of  the  clerk 
In  inserting  this  memorandum,  as  she  had 
no  Interest  In  the  note,  and  It  la  difficult  to 
see  in  what  possible  manner  she  could  have 
been  benefited  by  inserting  the  words  re- 
ferred to. 

Bnt  it  Is  further  contended  on  the  part 
of  the  appellants  that  the  court  erred  in 
directing  a  verdict  in  this  case,  for  the  reason 
that  the  Jury  might  have  found,  under  tho 
evidence,  that  the  alteration  was  made  by 
and  vrMh  the  consent  of  the  plaintUT,  or  that 
It  ratifled  the  act,  knowing  that  the  altera- 
tion had  been  made,  as  the  Jury  were  tlie  ex- 
clusive Judges  of  the  credit  to  be  given  the 
witnesses  and  of  the  weight  of  the  evidence; 
and  they  cite  a  number  of  decisions  of  the 
court  of  appeals  of  the  state  of  New  York 
In  which  the  doctrine  has  been  laid  down 
that  where  a  witness,  though  uncontradicted, 
is  Interested  in  the  suit,  the  Jnry  may  disre- 
gard the  evidence  of  such  witness.  In  the 
leading  case  of  Elwood  v.  Telegraph  Co.,  46 
X.  T.  549,  the  court  of  appeals  stated  tlie 
rule  as  follows:  "The  general  rule  is  well 
settled  that  where  unimpeached  witnesses 
testify  distinctly  and  positively  to  a  fact, 
aud  are  uncontradicted,  the  Jury  are  not  at 
liberty  to  discredit  their  testimony,  when 
opposed  to  a  mere  presumption  to  the  con- 
trary; bnt  this  la  subject  to  the  exception 
that  where  the  statements  of  the  witness 
are  grossly  improbable,  or  he  has  an  interest 
in  the  qnestion  at  issue,  courts  and  Juries 
are.  not  bound  to  refrain  from  exercising 


their  Judgment  and  to  blindly  a.iopt  tbe 
statements  of  such  witness."  It  will  thus 
be  seen  that  that  court  btdda  to  the  general 
rule,  except  in  very  special  casea.  It  would 
seem,  from  an  examination  of  the  decisions 
dted  by  the  defendants,  that  tbe  cases  In 
which  the  exception  was  applied  were  ex- 
treme cases,  where  the  interest  of  tbe  party 
testifying  was  sueb  that  the  Jnry  might  prop- 
erly have  considered  the  interest  of  tbe  wit- 
ness so  great  as  to  affect  his  testimony.  But 
assuming  that  such  an  exertion  might,  in  a 
proper  case,  be  made  by  this  court  the  case 
now  before  us  would  not  anthorlae  us  to 
make  such  an  exception.  Hie  evidence  of  the 
derk  in  this  case  is  not  only  uncontradicted, 
but  the  witness  herself  is  unimpeached,  and 
there  does  not  appear  in  the  case  a  sufficient 
motive  for  her  to  testify  falsely  in  this  mat- 
ter. Her  statement  of  the  manner  in  which 
the  interlineation  was  made,  and  why  it  was 
made,  is  clear  and  convlndng,  and  she  frank- 
ly assumed  all  the  responsibility  for  the  act; 
and,  while  the  act  was  an  improper  one, 
there  is  nothing  In  her  evidence  or  In  the 
case  to  indicate  that  there  was  any  intention 
of  committing  any  wrong  on  her  part  in  In- 
serting the  words  referred  to  in  tbe  instrtt- 
ment.  We  are  of  the  opinion,  therefore,  that 
the  court  committed  no  error  in  directing  • 
verdict  bit  favor  of  the  plaintiff. 


GOSS  V.  MEBHAN  et  aL 
(Supreme  Oonrt  of  Minnesota.    May  10,  19QL) 

CONVERSION— BVIDBNCE  OF  TITLB. 

In  an  action  to  recover  damages  for  the 
convernion  of  logs,  evidence  examined,  and  held 
insufficient  to  show  title  thereto  is  appellant. 
(Syllabus  by  the  Oonrt.) 

Appeal  from  district  court.  Red  Lake  coun- 
ty;  William  Watts,  Judge. 

Action  by  John  Goss  against  P.  Meeb&n 
and  J.  Meehan.  Verdict  for  the  defendants, 
and  from  an  order  denying  a  new  trial  plain- 
tiff appeals.    Affirmed. 

F.  S.  Stewart  for  appellant  Heniy  W. 
Lee,  for  respondents 

L.BWIS,  J.  This  action  is  bronght  to  re- 
cover the  value  of  certain  logs  alleged  to 
have  been  converted  by  defendants  to  their 
own  use  while  in  a  boom  in  Red  Lake  river. 
In  Red  Lake  county,  Minn.  The  answer,  in 
effect,  is  a  general  denial,  and  at  tbe  dose 
of  plaintiff's  case  defendants  moved  for  s 
dismissal  of  the  action  upon  the  ground  that 
it  appeared  from  the  evidence  that  the  logs 
sought  to  be  recovered  for  were  cut  and  re- 
moved prior  to  plalntlff'B  obtaining  title  to 
the  land  upon  whldi  the  timber  stood.  The 
motion  was  granted,  and  plaintiff  appealed 
from  an  order  denying  the  motion  for  a  new 
trlaL 

The  record  shows  tbe  action  was  begun  In 
Red  Lake  county,  and  that  the  timber  was 
cut  In  Beltrami  county.    Conceding  it  ap- 


Sfjnn.) 


ASKS  T.  DULUTH  &  L  B.  B.  CO. 


1011 


peara  firom  the  erldence  that  respondents 
cut  tba  tlmbor  and  removed  the  logs  to  Red 
Lake  county,  where  they  were  converted  Into 
lomber,  appellant  has  failed  to  prove  him- 
self the  owner  of  the  land  from  which  the 
logs  were  taken  at  the  time  the  timber  was 
cot.  Although  the  logs  were  converted  into 
lumber  after  being  brought  Into  Red  Lake 
eoanty,  the  time  of  such  conversion  relates 
back  to  the  time  of  cutting  down  the  trees. 
According  to  appellant's  evidence,  the  tim- 
ber  was  cut  on  or  about  the  1st  of  April,  1896. 
And  the  only  evidence  as  to  his  title  Is  a 
patent  from  the  United  States  to  John  Goss, 
of  Anoka  county,  Minn.,  of  date  May  31, 
ISOO,  whlcb  patent  recites  Its  Issuance  In 
accordance  with  the  provisions  of  the  act  of 
congress  of  April  24,  1S20.  At  the  head  of 
tbe  patent  are  the  words,  "Chippewa  Pine 
I4uad8";  but  there  Is  nothing  in  tbe  Instro- 
ment  Indicating  luider  what  act  it  was  Is- 
sued, and  the  patent  Itself  does  not  disclose 
at  what  time  tbe  appellant  acquired  any 
rights  thereunder,  prior  to  the  Issuance 
tliereof.  The  only  other  evidence  is  a  state- 
ment made  by  a  witness  to  the  effect  that 
on  March  27,  1869,  be  was  In  Crookston  for 
tbe  purpose  of  buying  some  government  land 
for  John  Goss,  and  that  be  paid  the  govern- 
ment for  the  40  acres  In  question.  Upon  the 
■rgnment  It  was  contended  by  appellant  that 
title  to  the  land  was  acquired  under  the  act 
of  congress  of  January  14,  1899,  known  as 
tbe  "Nelson  Act,"  but  there  is  no  evidence  to 
ahow  whether  or  not  the  purchase  was  made 
onder  that  act  There  is  nothing  In  the  rec- 
ord to  Indicate  whether  the  witness  paid  the 
money  under  the  Nelson  act,  oc  under  some 
otber  law  of  the  United  States.  There  is 
nothing  to  show  whether  the  payment  claim- 
ed to  have  been  made  operated  to  give  ap- 
pellant any  immediate  Interest  There  Is 
no  proof  of  entry,  no  receipt  shown  to  have 
been  Issued,  and  no  Inception  of  Interest  or 
title  is  shown.  Tbe  mere  fact  of  the  pay- 
ment of  the  money  cannot  be  held  to  be  so 
connected  with  the  subsequent  issue  of  the 
patent  as  to  come  within  the  rule  of  law 
that  the  patent  dated  iMick  to  the  time  of 
the  payment  of  the  money  for  Its  inception. 
There  being  a  complete  failure  of  proof  on 
the  part  of  appellant  to  show  title  at  the 
time  tbe  timber  was  cut,  the  motion  was 
properly  granted.    Order  affirmed. 


ASKB  V.  DULUTH  ft  L  R.  R.  00. 

(Supreme  Court  of  Minnesota.    May  10,  1901.) 

phtsicaIj  examination— evidbncb-harm- 
less  error. 

In  this  action  (one  to  recover  for  personal 
iajories  alleged  to  have  been  caused  by  the 
■egligence  of  defendant)  the  court  made  an  or- 
der, on  application  of  defendant  and  consent 
at  plaintill,  appointing  two  physicians  to  make 
a  physical  examination  of  plaintiff,  to  detep- 
mine  the  nature  and  extent  of  ber  injuries. 
Defendant  offered  this  order  la  evidence  oa  the 


trial  for  the  purpose  of  dring  credit  to  the  tse- 
timonv  of  the  pbysidona.    Held: 

1.  Whether  such  an  order  is  propee  evideaoe 
hi  any  case,  qnsere? 

2.  That  the  record  on  this  appeal  fails  te 
show  that  plaintiff  was  in  any  wa:r  prejudiced 
by  it,  and,  whether  properly  received  in  evi- 
dence or  not,  the  mling  receiving  it  la  not 
ground  for  a  new  trial. 

(Syliabna  by  the  Court) 

Appeal  from  district  court  St  Lonls  coun- 
ty; William  A.  Cant,  Judge. 

Action  by  Maria  Aske  against  the  Dnluth 
ft  Iron  Range  Railroad  (Jompany.  Verdict 
for  defendant  From  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

John  Jenswold,  Jr.,  tor  appellant  Davis, 
Holllster  ft  Hicks,  for  respondent 

BBOWN.  J.  This  action  was  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  careless- 
ness and  negligence  of  defendant  Defend- 
ant had  a  verdict  in  the  court  below,  and 
plaintiff  appeals  from  an  order  denying  a 
new  trial. 

Plaintiff  took  passage  on  one  of  defend- 
ant's railway  trains  at  Lester  Park,  near 
Duluth,  for  Two  Harbors.  In  going  aboard 
the  train  she  received  certain  injuries,  or  at 
least  It  Is  claimed  that  she  did,  and  tbe 
charge  is  that  the  negligence  of  defendant 
was  the  cause  of  such  injuriea.  At  the  trial 
plaintiff  offered  evidence  tending  to  show  the 
negligence  and  carelessness  of  the  defend- 
ant, her  Injnrles  and  suffering,  and  the  na- 
ture and  extent  thereof.  It  became  neces- 
sary, as  an  Issue  In  the  case,  to  Inquire  Into 
her  physical  condition  with  respect  to  the  Ui- 
Juries  alleged  to  have  been  received,  and 
the  nature  and  extent  of  the  same.  Before 
the  commencement  of  the  trial,  defendant's 
attorney  applied  to  the  court  for  an  order 
appointing  two  physicians  to  make  an  ex- 
amination of  her  person.  The  order  was 
not  opposed  by  the  attorney  for  plaintiff.  In 
fact  he  consented  to  it  and  selected  one  of 
the  physicians  named  by  tbe  court;  defend- 
ant's attorneys  having  named  tbe  other.  At 
tbe  trial  of  the  action,  counsel  for  defend- 
ant offered  this  order  In  evidence.  It  was 
objected  to  by  plaintiff,  and  the  order  over- 
ruling the  objection  is  assigned  on  this  ap- 
peal as  prejudicial  error.  It  presents  the 
only  question  In  the  case,  and  whether  the 
plaintiff  was  prejudiced  thereby  is  the  only 
matter  requiring  the  attention  of  the  court  at 
this  time. 

There  can  be  no  doubt  of  tbe  power  and 
authority  of  a  trial  court  to  compel  a  party, 
in  actions  of  this  character,  to  submit  to  an 
examination  of  his  person,  for  the  purpose  of 
determining,  as  far  as  possible,  the  natni« 
and  extent  of  the  injuries  complained  of. 
The  court  may  make  such  an  order,  and  con- 
dition a  refusal  to  submit  thereto  the  dis- 
missal of  the  action.  Wanek  v.  City  of  Wi- 
nona, 78  Minn.  98,  80  N.  W.  851. 

Whether  the  order  of  appointment   may 
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b«  introduced  In  evidence  tor  tbe  purpose  of 
affectins  the  credibility  of  the  pbysldans, 
need  not  be  determined  at  tbls  time.  Tbe 
question  Is  not  free  from  doubt,  and,  as  we 
▼lew  tbe  record  before  us,  plaintiff  la  not 
shown  to  hare  been  prejudiced  thereby,  and 
cannot  complain.  The  case  comes  to  this 
court  on  a  bill  of  exceptions,  and  all  the  evi- 
dence Is  not  returned.  We  are  not  Informed 
Just  what  testimony  one  of  the  physicians 
gave,  and  the  testimony  of  the  other  relates 
solely  to  tbe  physical  condition  of  the  plain- 
tiff, and  the  probabilities  as  to  the  cause  of 
her  condition.  He  gave  no  testimony  with 
respect  to  the  main  question  in  the  case,  viz. 
whether  plaintiff's  injuries  were  caused  by 
the  negligence  of  defendant  and  his  evi- 
dence. If  taken  as  true,  would  not  preclude 
the  Jury  from  finding  In  plaintiff's  favor. 
The  verdict  having  been  in  favor  of  the  de- 
fendant, tbe  Jury  must  necessarily  have 
foimd  against  tbe  plaintiff  on  the  issue  of 
tbe  negligence  of  defendant,  and  that  no  act 
on  its  part  was  tbe  cause  of  her  Injuries. 
As  stated,  the  physicians  gave  no  testimony 
on  this  branch  of  the  case;  nor  did  they  pre- 
tend to  say  that  the  condition  of  the  plain- 
tiff, as  disclosed  by  their  examination,  was 
not  the  result  of  the  wrongful  act  of  defend- 
ant Therefore,  whether  the  order  of  the 
court  appointing  the  physicians  gave  them 
any  special  standing  or  credit  before  the 
Jury,  because  named  and  designated  by  the 
court  to  make  the  examination,  is  not  Im- 
portant and  could  not  have  Influenced  them 
npon  the  question  of  negligence.  And,  be- 
sides, the  record  before  us  is  wholly  silent  as 
to  whether  the  fact  of  the  appointment  of 
the  physicians  was  ever  called  to  the  atten- 
tloD  of  the  Jury,  in  the  arguments  of  counsel, 
or  otherwise.  In  view  of  all  these  facts,  it 
is  clear  that  whether  such  an  order  may  be 
received  In  evidence  or  not,  the  plaintiff  was 
In  no  way  prejudiced  thereby,  and  the  ruling 
receiving  It  in  evidence  presents  no  ground 
for  a  new  trial  Tbe  order  appealed  from 
Is  affirmed. 


OONRON  et  al.  t.  HOBRa 
(Sapreme  Court  of  Minnesota.    May  10,  1901.) 

APPEAL— REVIEW— TRIAL— USB  OP  DBPOSI- 

TIONS. 

1.  Upon  an  appeal  from  a  judgment  on  a  ver- 
dict where  no  case  has  been  signed  or  bill  of 
exceptions  settled  by  tbe  trial  court^  the  only 
question  that  can  be  reviewed  in  this  court  is 
the  snffidency  of  the  pleadings  to  sustain  such 
judgment 

2.  The  objection  that  depositions  were  im- 
properly handed  to  the  jury  on  their  retirement 
cannot  be  considered  in  this  court  upon  affida- 
vits of  the  parties  or  their  counsel,  showing 
the  alleged  errors. 

3.  Such  alleged  errors  of  law  can  only  be  re- 
viewed upon  a  settled  case  or  bill  of  exceptions. 

(SyllabiM  by  the  Court.) 

Appeal  from  municipal  court  of  Mankato; 
Ira  P.  Shissier,  Judge. 


Action  by  Joseph  Conron  and  John  B.  Oon- 
ron  against  F.  G.  Hoerr.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

Benjamin  C.  Atylor,  for  appellant  Wm. 
N.  Plymat,  for  respondents. 

LOVBLY,  S.  Tbls  was  an  action  to  recover 
for  money  held  and  received  to  the  use  of 
plaintiffs.  Defendant  shipped  poultry  to 
plaintiffs  in  Kew  York,  and  drew  a  sight 
draft  on  the  consignees  for  the  value  of  tbe 
same,  which  was  honored  and  paid  by  tbe 
plaintiffs.  The  poultry,  when  it  reached 
New  York,  was  damaged.  Plaintiffs  sold  the 
same  for  the  best  price  obtainable  (which 
amounted  to  $31  less  than  the  amount  of  tbe 
draft),  and  then  brought  suit  In  the  munici- 
pal court  of  Mankato  to  recover  the  overpaid 
balance  on  the  draft,  and  recovered  a  ver- 
dict therefor.  Judgment  was  entered  on  tbe 
verdict,  upon  which  defendant  appeals,  as- 
signing as  error  that  certain  depositions  were 
Improperly  delivered  to  the  Jury,  on  their  re- 
tirement by  the  trial  court 

We  are  not  at  liberty  to  consider  this  ques- 
tion, for  tbe  reason  that  it  Is  not  presented 
by  any  settled  case  or  bill  of  exceptions. 
This  contention  seems  to  have  been  argued 
to  tbe  trial  court  upon  affidavits  by  the  re- 
spective attorneys,  who  attempted  to  show 
what  was  done  in  the  delivery  of  such  depo- 
sitions to  the  Jury  when  retiring  to  consider 
their  verdict  Pacts  occurring  during  the 
trial  of  an  action  cannot  be  reviewed  in  tbls 
court  upon  this  species  of  evidence.  It  Ig- 
nores tbe  vital  theory  underlying  practice 
in  error  in  courts  of  review,  which  requires 
that  the  facts  upon  which  errors  of  law  are 
predicated  in  rulings  of  the  trial  court  must 
be  settled  and  determined  before  they  can 
be  considered  here.  The  provisions  of  the 
law  are  clear  as  to  how  this  shall  be  done. 
We  cannot  consider  the  action  of  tbe  trial 
court  raised  by  affidavits  to  show  what  oc- 
cun-ed  during  the  conduct  of  the  trial  This 
course  is  clearly  irregular.  Tbe  bill  of  excep- 
tions or  settled  case,  as  provided  by  statute 
(section  5400,  Gen.  St  1804),  Is  an  essential 
prerequisite  to  a  review  of  such  alleged  er- 
rors. No  procedure  of  this  character  was 
adopted  in  this  case,  and,  the  Judgment  be- 
ing based  upon  a  proper  complaint  there  Is 
nothing  before  us  to  determine  but  the  ques- 
tion whether  such  complaint  states  a  cause 
of  action,  of  which  there  is  no  doubt;  and 
the  judgment  is  affirmed.  Flibotte  v.  Mul- 
len, 36  Minn.  144.  80  N.  W.  448;  Duncan  v. 
Everltt  66  Minn.  161,  66  N.  W.  691.  Judg- 
ment affirmed. 


SCOTT  V.  REID. 
(Supreme  Court  of  Minnesota.    May  10.  1901.) 

PLSDQB-USURT— RIGHTS    OF    PLBDOOR— 
WEARING  APPAREL. 

1.  In  an  action  where  personal  property  wag 
pBAvned  for  a  usurious  rate  of  iaterest  no 
right  to  retain  the  same  as  collateral  security 
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for  the  loan  accrued  to  the  pledgee,  and  the 
pledgor  was  entitled  to  recover  the  yalae  Of 
the  property. 

2.  Where  wearing  apparel  is  pledged,  the 
pledgee  ha*  no  right  to  nse  the  same;  and  If 
such  nse  is  made  by  the  pledgee,  whereby  the 
property  is  damaged,  the  pledgor  may  treat  the 
aame  as  a  conversion  and  recover  its  Talae. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Ilamsey  coun- 
ty;  Kelly,  Judge. 

Action  by  Lucia  Scott  against  Belle  Held. 
Verdict  for  plaintiff.  From  an  order  denying 
a  new  trial,  defendant  appeals.    Affirmed. 

E.  M.  Card,  f«r  appellant  J.  0.  Siangan 
and  O.  H.  O'Neill,  for  reapoDdent 

LOVELY,  J.  ThlB  la  an  action  to  re- 
cover the  value  of  plaintiff's  property,  al- 
leged to  have  been  converted  by  defendant 
Tbe  canse  was  tried  to  the  court  who  found 
that  plaintiff  was  the  owner  of  the  proper- 
ty; that  she  had  effected  a  loan  thereon 
from  the  defendant  at  a  usurious  rate  of 
interest;  that  the  property  had  been  used 
by  the  pledgee,  to  tbe  owner's  detriment  and 
Injury,  during  tbe  period  of  tbe  pledge;  also 
tbat  tbe  owner  had  demanded  a  return  of 
tbe  same,— and  upon  such  facts  found,  as 
a  conclusion  of  law,  tbat  plaintiff  was  en- 
titled to  recover  for  its  value,  which  was 
found  by  the  court.  Motion  for  a  new  trial 
was  denied,  from  which  order,  upon  a  set- 
tled case,  the  whole  evidence  Is  brought  here 
for  review. 

The  facts  which  authorized  these  Undings 
ma.T  be  briefly  stated  as  follows:  The  plain- 
tiff owned  a  lady's  seal-skin  coat  and  a  pair 
of  diamond  earrings,  upon  which  she  had  bor- 
rowed sums  of  money  by  placing  such  proper- 
ty in  pledge  as  security  for  the  loans.  She 
was  anxious  to  secure  a  lower  rate  of  Interest 
and,  through  a  third  party,  entered  Into  an  ar- 
rangement with  the  defendant  to  place  tbe 
earrings  and  seal-skin  coat  In  pawn  to  her  for 
$140.  To  that  end  the  third  party,  acting  tor 
plaintiff,  gave  a  note  of  $147  to  tbe  defend- 
ant In  his  (the  third  party's)  name,  took  the 
property  out  of  the  previous  pawn,  and 
placed  tbe  same  In  pledge  to  defendant  to 
secure  payment  of  tbe  new  loan.  The  money 
actually  obtained  by  this  loan  was  $140. 
The  additional  sum  In  this  note  In  excess 
of  $140,  as  the  testimony  reasonably  tends 
to  show,  was  In  consideration  of  tbe  use  of 
such  money  at  tbe  usurious  interest  of  5  per 
cent  per  month.  The  plaintiff  redeemed  the 
earrings  by  paying  tbe  sum  agreed  upon  as 
their  value,  leaving  tbe  seal-skin  coat  In 
pawn.  Plaintiff  afterwards  called  upon  the 
defendant  to  redeem  the  coat,  bnt,  upon 
examination  of  tbe  same,  determined  not  to 
do  so,  for  the  alleged  reason  tbat  it  had 
been  damaged  by  defendant's  use  of  tbe 
same  while  in  her  possession. 

Notwithstanding  tbe  zealous  contention  of 
defendant's  counsel  that  the  evidence  does 
not  sustain  the  findings  of  the  court  to  the 
effect  that  the  loan  of  money  by  defendant 


was  usurious,  and  that  the  seal-skin  coat  had 
been  used  and  damaged  by  defendant  white 
In  pawn,  yet,  under  the  evidence,  the  find- 
ings of  the  trial  coiurt  were,  in  these  respects, 
amply  sustained,  to  tbe  effect  tbat  the  device 
by  which  the  $7  was  Included  in  the  note 
provided  for  an  unlawful  rate  of  interest,  in 
violation  of  the  usury  laws  of  this  state, 
which  conferred  no  right  whatever  on  the  de- 
fendant to  retain  tbe  property  as  collateral 
security  for  a  usurious  loan. '  There  is  evi- 
dence, also,  to  support  the  view  that  the  third 
party,  who  was  an  undisclosed  principal,  made 
the  negotiation  raitirely  for  the  benefit  of  the 
plaintiff,  which  fact  was  known  to  the  defend- 
ant The  testimony  was  also  ample  to  show 
that  the  property,  which  was  wearing  apparel, 
had  been  damaged  while  In  the  possession 
and  care  of  the  defendant  which  consti- 
tuted  a  conversion  of  the  same,  and  justified 
the  recovery  of  its  value.  Story,  Bailm.  {  829. 
The  order  of  tbe  trial  conrt  is  affirmed. 


MANKHT  v.  CmOAGO,  M.  &  ST.  P.  RT.  CO. 
(Sapreme  Oonrt  of  Sonth  Dakou.    May  4, 
180L) 
RAILROADS-ANIMALS— INJURIB8   ON  TRACK— 
NBaUaBNOB-PROXIHATB  CAU8B. 
Oomp.  Laws,  |  801<3,  provides  that  when- 
ever a  railroad  train  approaches  any  crossing, 
a  bell  shall  be  rung  or  a  whistle  blown,  and 
that  in  case  of  neglect  the  railroad  shall  be 
liable  for  damages  snstained  l>j  any  person  by 
reason  of  snch  neglect.     Held,  that  where  a 
horse  was  injured  by  being  run  into  by  a  train 
between  •  whistling  post  and  a  crossing,  and 
no  BtatutOTT  signals  were  given,  there  could  be 
no  recovery  for  the  injury,  in  the  absence  of  evi- 
dence that  such  failure  was  the  cause  of  Uie  in- 
jury. 

Appeal  from  circuit  court,  Clark  conn^; 
Julian  Bennett,  Judge.  * 

Action  by  Thomas  Mankey  agaihst  the 
(Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany. From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

George  R.  Farmer  and  S.  H.  Elrod,  for  ap- 
pellant   S.  A.  Keenan,  for  respondent 

CORSON,  J.  This  was  an  action  brought 
by  the  plaintiff  to  recover  of  the  defendant 
the  value  of  a  horse  alleged  to  have  been  In- 
jured through  the  negligence  of  the  defend- 
ant The  facts  may  be  briefly  summarized 
as  follows:  On  November  28, 1888,  the  plain- 
tiff, who  lived  about  100  rods  easterly  from 
the  defendant's  railroad,  on  the  line  extend- 
ing from  the  city  of  Madison  to  Bristol,  was 
th^  owner  of  a  span  of  horsfes,  which  upon 
tbe  morning  of  that  day  were  turned  out  up- 
on the  prairie.  On  the  following  morning 
the  plaintiff  discovered  one  of  them  about  76 
feet  east  of  the  railroad  track,  with  one  leg 
cut  off  and  iumglng  only  by  the  skin.  Blood 
and  hair  were  found  along  tbe  ends  of  the 
ties  for  some  distance,  and  it  is*  contended 
that  there  was  evidence  from  which  the  jury 
might  properly  find,  as  it  did.-  that  the  injury 
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wu  catwed  by  &  paasenger  train  of  tlie  de> 
fcndant  running  from  Madison  nortlierly  to 
Bristol,  and  passing  plalntUC's  ]>lace  between 
8  and  9  In  the  evening.  The  Itijory  to 
tbe  horse  was  such  as  to  necessitate  Its  be- 
ing killed.  The  presumption  of  negligence 
arising  from  the  injury  to  the  horse  was 
overcome  by  the  defendant  by  proof  that  tbe 
train  was  in  good  order,  and  properly  equip- 
ped, and  that  neither  the  engineer,  fireman, 
nor  any  other  person  connected  with  the  serv- 
ice saw  the  horse  prior  to  its  injury,  and  they 
had  no  knowledge  that  it  had  been  Injured 
until  the  train  returned,  on  the  following 
morning.  To  rebut  this  evidence,  the  plain- 
tiff proved  that  the  place  where  the  horse 
was  found  so  Injured  was  about  750  feet 
south  of  the  second  highway  crossing  north 
of  Garden  City,  and  gave  evidence  tending 
to  prove  that  no  whistle  was  sounded  at  the 
whistling  post  for  that  crossing  or  between 
the  same  and  the  crossing.  At  the  close  of 
,  all  the  evidence  the  defendant  moved  the 
court  to  direct  a  verdict  In  Its  favor  on  tbe 
ground  that  there  was  no  evidence  tending  to 
abow  negligence  on  tbe  part  of  the  defend- 
ant causing  the  injury,  and  no  question  of 
fact  to  be  determined  by  the  Jury.  This  mo- 
tion was  denied,  verdict  and  Jodgmoit  ren- 
dered in  favor  of  the  plaintiff,  and  tbe  de- 
fendant appeals.. 

The  following  questions  were  submitted  to 
tbe  Jury  and  answers  returned:  (1)  "Was 
the  plalntUTs  horse  killed  through  the  negli- 
gence of  tbe  defendant?  Ans.  Yes.  (2)  If 
your  answer  be  'Yes,'  hi  what  did  the  negli- 
gence consist?  Ans.  The  negligence  of  the 
defendant  consisted  In  not  using  proper  care 
and  diligence  in  the  blowing  of  the  whistle 
at  the  second  crossing  north  of  Garden  City 
on  the  night  ot  the  23d  day  of  November, 
1898." 

It  Is  contended  on  the  part  of  the  defend- 
ant that  there  was  no  evidence  to  support 
either  of  these  findings.  Tbe  engineer  testi- 
fied that  there  was  nothing  In  or  about  the 
engine  or  pilot  to  indicate  that  It  had  struck 
any  animal,  and  that  the  horse  could  not 
have  been  spruck  by  the  engine  without  his 
being  made  aware  of  tbe  fact  by  the  Jar  of 
the  engine.  The  only  evidence  tending  to 
prove  that  the  horse  was  directly  struck  by 
tbe  train  was  the  breaking  of  a  guard  piece 
Ml  the  steps  of  the  mail  car,  at  which  point 
were  found  hair  and  other  marks  of  striking 
an  animal,  and  the  blood  and  hair  on  the 
ends  of  the  ties.  No  one,  so  far  as  the  evi- 
dence discloses,  saw  tbe  accident,  and  It  was 
not  shown  how  the  Injury  In  fact  occuri;^ 
It  will  thus  be  seen  that.  Independently  of 
the  praaumpdon  of  negligence,  there  was  no 
proof  of  any  negligence  on  the  part  of  the 
defendant  that  directly  caused  the  injury,  or 
from  which  the  Jury  could  have  reasonably 
Inferred  negllgaice. 

It  Is  contended  on  tbe  part  of  tlie  plaintiff 
that,  there  being  evidence  tending  to  prove 
that  dtfendant  failed  to  blow  its  whlstHe  or 


ring  Its  bell,  as  provided  by  section  S016^ 
Oomp.  Laws,  that  omission  constitutes  neg- 
ligence per  se,  and  fully  Justified  the  special 
▼eedlct  of  the  Jury,  and  also  Its  general  ver- 
dict The  section  referred  to  reads  as  fol- 
lows: "A  bell  at  least  thirty  pounds  weiglit, 
or  a  steam  whistle,  shall  be  placed  on  each 
locomotive  engine,  and  shall  be  rung  or  whis- 
tled at  the  distance  of  at  least  eighty  rods 
from  the  place  where  tbe  said  railroad  shall 
cross  any  other  road  or  street,  and  be  kept 
ringing  or  whistling  until  It  shall  have  cross- 
ed said  road  or  sti-eet,  under  a  penalty  of 
fifty  dollars  for  every  neglect,  to  be  paid  by 
the  corporation  owning  the  railroad,  •  •  • 
and  also  be  liable  for  all  damages  which  shall 
be  sustained  by  any  person  by  reason  of  such 
neglect"  It  will  be  noticed  that  in  addi- 
tion to  the  penalty  prescribed  by  the  section^ 
the  defendant  shall  "be  liable  for  all  dano- 
ages  which  shall  be  sustained  by  any  person 
by  reason  of  such  neglect"  It  is  not  suffi- 
cient therefore,  to  show  that  the  defendant 
neglected  to  comply  with  tbe  provisions  of 
the  statute,  but  there  must  be  evidence  tend- 
ing to  prove  that  the  injury  was  caused  by 
such  neglect  The  evidence  in  this  case  fails 
to  show  any  evidence  tending  to  prove  that 
the  horse  was  injured  by  reason  of  the  neg- 
lect of  the  defendant  to  ring  the  bell  or  sound 
the  whistle,  as  prescribed  by  the  statute,  or 
any  fact  from  which  a  Jury  could  reasonably 
infer  that  such  failure  caused  the  Injury. 

The  decisions  of  the  courts  under  similar 
statutes  are  not  In  entire  harmony,  and  no 
useful  purpose  would  be  served  by  an  at- 
tempt to  review  them;  but  the  general  rule 
laid  down  seems  to  be  that  unless  the  fail- 
ure to  comply  with  the  statute  in  some  man- 
ner contributes  to  tbe  bijury  complained  of. 
the  railroad  company  Is  not  llabie.  In  otiier 
words,  there  must  be  some  connection  lie- 
tween  tbe  failure  to  comply  with  the  statute 
and  the  Injury,  and  this,  like  any  other  tact 
in  the  case,  must  be  proven  by  evidence,  or, 
at  least  there  must  be  evidence  from  wblcb 
the  Jury  may  reasonably  draw  the  inference 
that  the  neglect  of  duty  was  the  cause  of  the 
injury.  Railway  Co.  v.  Stebbing,  62  Md.  804; 
Hayes  v.  Railroad  Co.,  ill  IT.  S.  228,  4  Sup. 
Ot  369,  28  U  Bd.  410;  RaUway  Co.  v.  Black- 
man,  63  111.  117;  Railway  Co.  v.  McDanlels. 
63  III.  122;  Pike  v.  Railroad  Co.  (C.  C.)  39 
Fed.  754;  Bell  v.  Railway  Co.,  72  Mo.  58; 
Evans  v  Railroad  Co.,  62  Mo.  57;  Railway 
Co.  V.  Taylor,  104  Pa.  306;  Bolman  v.  Rail- 
road Co.,  62  Mo.  562;  Wallace  v.  Railway 
Co.,  74  Mo.  594;  Railway  Co.  v.  Pierce,  38 
Kan.  61,  5  Pac.  378;  Reynolds  v.  Railway 
Co.,  16  O.  C.  A.  436,  69  Fed.  808,  29  L.  R.  A. 
695;  Blankenship  v.  Railway  Co.,  15  Tex. 
Civ.  App.  82,  88  8.  W.  216;  Railway  Co.  v. 
Parker  (Tex.  Civ.  App.)  37  8.  W.  973,  4«  a 
W.  280;  Railroad  Co.  v.  Burke,  98  Ga.  318, 
ao  S.  B.  818  In  Wallace  v.  Railway  Co., 
topra,  tbe  supreme  court  of  Missouri,  speak- 
ing upon  this  suhject  says:  "Neither  does 
tlM  failure  to  ring  the  tieU  or  sound  tbe 
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whistle  eonetltnte  negligence  per  w;  tbof 
must  ais>ear  to  be  some  necessary  connection 
betvreen  the  failure  and  the  Injilry."  In  Hol- 
maa  t.  Railroad  Co.,  saiwa,  it  appears  from 
the  opinion  that  the  plaintiff,  to  maintain  the 
issues  <»  his  part,  introduced  evidence  tend- 
ing to  show  that  tlie  bell  was  not  rung  nor 
tbe  whistle  sounded,  and  the  court  says: 
"The  damage  most  be  shown  to  be  the  re- 
sult of  the  negligence;  that  is,  the  negligence 
must  first  be  shown,  and  this  fact  must  be 
supplemented  by  testimony  tending  to  show 
that  tlte  aegligente  occasioned  the  damage. 
*  *  *  In  the  case  at  bar  no  such  testi- 
mony was  offered;  but  two  facts  were  shown 
to  fix  the  defendant's  liability,— the  failure  to 
give  the  required  signal  at  the  crossing,  and 
the  hllUng.  No  fact  was  shown  tending  to 
connect  the  two.  It  the  plaintlll  can  recover 
om.ths  STldence  embodied  in  the  bill  of  ex- 
ceptlona,  it  must  be  t>ecause  it  is  only  nec- 
essary for  the  Jury  to  find  the  killing  of  the 
animal  on  the  highway  and  the  failure  to 
ring  tbe  bell  or  sound  the  Whistle,  for  there 
is  no  testimony  from  which  they  can  find 
more.  But  this,  as  we  have  seen,  is  not  auf- 
Sclent  Upon  the  case  made,  it  was  the  dntjr 
of  the  coMt  to  declare,  as  a  matter  of  law, 
tlaat  tlM  plaintiff  was  not  entitled  to  recover." 
So  we  may  say  in  the  case  at  bar,  after  a 
careful  examination  of  the  evidence,  the  only 
tacts  pnyren  were  that  tbe  horse  was  Injured 
by  tlie  defendant's  train,  and  that  the  de- 
fendant neglected  to  ring  the  bell  or  sound 
the  whistle  as  provided  by  the  statute. 
Clearly,  therefore,  there  was  no  sufiScient  evi- 
dence to  warrant  the  court  in  submitting  tbe 
esse  to  the  Jury,  or  the  Jury  in  finding  either 
tbe  special  or  the  general  verdict  Neither 
the  special  findings  nor  the  general  verdict 
of  the  Jury  were  based  upon  any  evidence 
tendbig  to  prove  that  tbe  neglect  of  the  de- 
fendant to  comply  with  the  provisions  of  the 
statute  caused  the  injury,  or  from  which  any 
infer«ice  could  reasonably  be  drawn  that 
snch  was  the  case.  It  is  true  that  the  tail- 
ore  on  the  part  of  the  Company  to  ring  the 
bell  or  sound  the  whistle  may  In  some  man- 
ner have  tended  to  cause  the  inJniT.  but  the 
Onding  of  the  Jury  most  have  necessarily 
been  baaed  upon  pure  conjecture.  As  this 
court  said  in  tbe  case  of  liarrlson  v.  Rail- 
way Co.,  6  8.  D.  1«0,  eO  N.  W.  405:  "There 
must  bs  something  more  than  a  mere  proba- 
bility •  •  •  that  tbe  killing  was  caused 
by  defendant's  negligence;  that  la,  facts  and 
circumstances  must  be  shown  sufficient  to 
bring  conviction  to  fair-minded  men,  without 
resorting  to  a  mere  conjecture  or  tmcertatn 
and  inconclusive  inferences."  Railroad  Co. 
V.  Pblpps,  48  Neb.  493,  (>7  N.  W.  441;  Rail- 
way Co.  V.  Taylor,  supra. 

Assuming,  therefore,  that  the  failure  to 
ring  the  bell  or  sound  the  whistle  was  proven 
by  the  preponderance  of  the  evidence,  yet,  as 
was  said  by  tbe  supreme  court  of  Missouri, 
this  fact,  of  Itself,  was  not  sufficient  to  show 
that  the  injury  was  the  result  of  this  failure. 


In  other  words,  it  must  be  shows  tbst  ths 
damage  was  the  result  of  such  negligence 
Tlie  Judgment  of  the  court  below  U  reTStSS4 
and  a  new  trial  granted. 


HOOTS  at  al.  ▼.  OLSON. 
(Supreme  Court  of  South  Dakota.    May  4^  1901.) 

M0RTOAOE8— aSDISMPnON— AOCOUNTINO— 
LIMITATION  OF  ACTIONS. 
Comp.  Laws,  {  4866,  relative  to  the  time 
of  commendnx  actiosa  ether  than  for  the  re- 
covery of  real  estate,  declares  that  "an  actios 
for  relief  set  hereinbefore  provided  for"  most 
be  commenced  within  10  years  after  the  cause 
of  action  shall  have  accrued.  Held,  that  as 
action  for  an  accounting  under  a  mortgage  and 
to  redeem  from  foreclosure  was  governed  by 
snch  section. 

Appeal  from  circuit  conrt,  Tnmer  county; 
B.  O.  Smith.  Judge. 

Suit  by  W.  A.  Houts  and  others  sgsinst 
Christ  Olson  to  redeem  certain  lands  from  a 
mortgage  thereon,  and  for  an  accounting  of 
rents  and  profits,  sntt  l>dng  commenced  more 
than  10  years  after  forsciosure  aalei  and 
more  than  10  years  l>efore  the  commence* 
ment  of  continued  possession  of  the  premises 
on  the  part  of  the  purchaser  at  mortgage 
sale,  and  defendant  claiming  under  him. 
From  a  decree  in  favor  of  defendant,  com- 
plainants appeal.    Affirmed. 

W.  EI  Gantt,  for  appellants.  French  &  Or- 
tIs,  for  respondent 

HANEY,  J.  This  action  not  having  been 
commenced  within  10  years  after  the  cause 
accrued,  it  Is,  for  the  reasons  given  In  Houts 
V.  Hoyne  (S.  D.)  81  N.  W.  773,  barred,  under 
section  4866,  Comp.  Laws,  and  the  Judgment 
of  the  circuit  court  Is  affirmed. 


CAMPBELL  V.  EQUITABLE  LOAN  ft 

TRUST  CO.  OF  VOLOA. 

(Supreme  Court  ef  South  Dakota.    Hay  i, 

1901.) 

QUIETlNa  T1TIJB-<!0MPLAINT— aUmCIBNCT— 
IRRBLBVANT  MATTER  —  ELIMINATION  —  DB- 
MURRBR— QUBS'nONS  RAI3BI>-TAXB8— TEN- 
DBR^NBCBSSITT— MISJOINDER. 

1.  Comp.  Laws,  |  6449,  provides  that  an  ac- 
tion may  be  brought  by  any  person  against  an- 
other who  claims  an  estate  or  interest  In  real 
property  adverse  to  him.  A  complaint  alleged 
that  plaintiff  was  the  owner  in  fee  simple  of 
certam  land,  and  that  defendant  claimed  an 
Interest  in  it  by  virtue  of  a  pretended  tai  deed, 
but  that  such  claim  was  without  merit  or 
foundation  In  law.  Beld,  that  the  complaint 
stated  facts  sufficient  to  constitute  a  cause  of 
action,  notwithstanding  it  contained  unneces- 
sary allegations  as  to  defects  In  defendant's  ti- 
tle, since  such  allegations  should  be  eliminated 
as  surplusage. 

2.  Where  a  complaint  stated  a  cause  of  action 
to  quiet  title,  and  also  contained  annecessary 
allegations  as  to  defects  in  the  tax  proceedings 
under  wiiidi  defendant  claimed  title,  the  legal 
effect  of  the  nnnecessary  allegations  cannot  be 
determined  on  demurrer. 

3.  Comp.  Laws,  I  6449,  provides  that  any 
person  may  mslntala  an  action  to  ««lst  title 
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ualnst  anotfier  who  asaerts  a  claim  or  intereat 
tfaerein  adverse  to  him;  and  aection  1643,  as 
amended  bj  Laws  1893,  c.  160,  provides  that 
whenever  any  action  is  brought  to  recover  pos- 
session or  title  to  anj  property  sold  for  taxes, 
or  to  cancel  any  deed  or  grant  thereof  for  tax- 
M,  the  true  anid  just  amount  of  taxes  due  on 
such  property  must  be  ascertained,  and  judg- 
ment rendered  therefor  against  the  taxpayer. 
Htl4,  that  it  was  not  necessary,  in  an  action 
brought  under  section  5449  to  quiet  title,  to  ten- 
der the  amount  »f  taxes  recoverable,  in  order 
to  stats  a  cause  of  action,  and  to  justify  tbs 
court  in  determining  the  matter,  since  it  was 
the  court's  duty,  under  section  1643,  to  ad- 
judge the  proper  portion  of  taxes  to  be  paid 
by  the  owner. 

4.  Cpmp.  Laws,  g  4932,  provides  that  the 
plaintiff  may  dnite  in  the  same  complaint  sever- 
al causes  of  action  to  recover  real  property. 
B«U,  that  a  complaint  which  united  five  causes 
of  action  to  set  aside  five  tax  deeds  on  five  sep- 
arate tracts  of  land  was  not  demurrable  tor 
misjoinder  of  causes  of  action. 

Apiieal  from  circuit  court.  Day  county;  A. 
W.  Campbell,  Judge. 

Action  by  John  Campbell  against  the 
Equitable  Loaii  &  Trust  Company  of  Volga. 
S.  D.  From  an  order  OTermllng  a  demurrer 
to  the  complaint,  defendant  appeals.  Af- 
firmed. 

Hall  &  Hall,  for  appellant.  DayiB,  I^yon  A 
Gates,  for  respondent 

FULLER.  P.  J.  In  this  action  to  deter- 
mine adverse  claims  to  five  separate  and 
distinct  tracts  of  Day  county  land,  an  ap- 
peal Is  taken  from  an  order  OTermling  a  de- 
murrer to  the  complaint,  the  second  and 
third  paragraphs  of  which  are  as  followa: 
"That  the  plaintiff  at  all  the  .times  men- 
tioned herein  is  and  was  the  owner  in  fee 
simple  of  the  following  described  premises, 
situated  in  Central  Point  township,  Daj 
county.  South  Dakota,  to  wit:  The  south- 
west quarter  of  section  eight  (8)  in  township 
one  hundred  and  twenty-one  (121)  north, 
range  fifty-four  (54)  west  of  the  fifth  P.  M. 
That  the  defendant  claims  an  estate  or  in- 
terest in  said  premises  adverse  to  the  plain- 
tiff by  virtue  of  a  pretended  tax  deed  exe- 
cuted by  the  treasurer  of  Day  county,  South 
Dakota,  to  the  defendant  dated  June  15, 
1867,  and  which  was  recorded  in  the  ofiSce 
of  the  register  of  deeds  of  said  Day  county 
on  June  22,  1897,  in  Book  L  of  Deeds,  at 
page  61,  but  that  such  claim  Is  without  merit 
or  foundation  in  law."  These  paragraphs, 
which  state  a  complete  cause  of  action,  are 
followed  by  numerous  averments,  of  an  evi- 
dentiary character,  relating  to  a  diversity  of 
defects  In  appellant's  title,  which  might  well 
be  eliminated  as  surplusage.  Frum  v.  Weav- 
er, 13  S.  D.  457.  83  N.  W.  579;  Male  v.  Brown, 
11  S.  D.  340,  77  X.  W.  686.  These  unneces- 
sary allegations  pertain  to  various  irregulari- 
ties In  certain  tax  proceedings,  the  legal  ef- 
fect of  which  ought  not  to  be  determined  on 
demurrer  unless  it  appears  from  the  entire 
complaint  that  respondent  has  no  cause  of 
action.  In  order  to  state  facts  sufficient  to 
constitute  a  cause  of  actloa  under  section 


5449  of  the  Compiled  Laws,  no  averment  of 
a  tender  of  the  amount  of  taxes  recpverable 
is  necessary, 'in  order  to  Justify  the  court  in 
determining  and  adjudicating  the  matter, 
and  the  contention  of  counsel  to  the  contrary 
is  without  mwit  Section  1643  of  the  Com- 
plied Ijiws,  as  amended  by  chapter  160, 
Laws  1893,  provides  that  "whenever  any  ac- 
tion *  *  *  to  recover  the  possession  or 
title  of  any  property,  real  or  personal,  sold 
for  taxes  or  to  invalidate  or  cancel  any 
deed  or  grant  thereof  for  taxes,  •  •  • 
the  true  and  Just  amount 'Of  taxes  due  upon 
such  property  or  by  such  person  must  be  as- 
certained and  Judgment  must  be  rendered 
and  given  therefor  against  the  taxpayer,  and 
the  court  may,  if  in  its  opinion  the  assess- 
ment or  any  subsequent  proceeding  Iiaa  been 
tendered  void  or  voidable  by  the  •miasiou 
or  commission  of  any  act  required  er  prohib- 
ited, order  a  reassessment  of  such  property  to 
be  made  by  the  proper  officer,  acting  at  the 
time  of  making  of  such  order  and  the  taking 
by  the  proper  officer  then  acting  of  all  such 
steps  subsequent  to  assessment  as  shall  be 
necessary  to  amend  such  asseaament  and 
levy,  to  the  end  that  the  whole  matter  may 
be  adjudicated  in  the  one  action  or  proceed- 
ing and  the  proper  proportion  or  ratio  of  tax 
be  paid  by  the  property  owner."  In  Clark 
V.  Darlington,  11  S.  D.  418,  78  N.  W.  997, 
It  was  observed,  im  construing  the  forego- 
ing statute,  that  'it  has  been  the  policy  of 
the  people  of  this  state  and  of  the  former  ter- 
litorj  to  require  the  payment  of  taxes  on 
all  real  property  snbject  to  taxation;  and 
hence  they  have  provided  that,  whenerer  any 
action  or  proceeding  shall  be  commenced  to 
Invalidate  or  cancel  any  deed  or  grant  for 
taxes,  it  shall  be  the  duty  of  the  court  to 
ascertain  ttie  true  and  correct  amount  of 
taxes  due  upon  such  property,  and  render 
Judgment  therefor."  As  the  statute  (Comp. 
Laws,  i  4982)  expressly  provides  that  "the 
plaintiff  may  unite  in  the  same  complaint 
several  causes  of  action  •  •  •  to  recov- 
er real  property  with  or  without  damages  for 
the  withheld]  ng  thereof,  and  the  rents  and 
profits  of  the  same,"  the  point  that  several 
causes  of  action  have  been  improperly  united 
Is  not  sustainable.  After  a  careful  exam- 
ination of  every  point  urged  In  appellants 
brief,  our  conclusion  Is  that  the  trial  court 
was  not  in  error,  and  the  order  appealed 
from  is  affirmed. 


EDMISON  ^  al.  ▼.  SIOUX  FALLS  WATSR 

00. 

(Supreme  Court  of  South  Dakota.    Hay  4, 

1901.) 

INJUNCTION  BOND— DAXAOKS. 

1.  On  an  assessment  of  damages  on  an  in- 
junction bond  given  in  a  suit  to  enjoin  defend- 
ants from  cutting  oS  plaintiff's  water  supply,  aa 
amount  due  defendants  for  water  used  by  plain- 
tiff while  the  restraining  order  was  in  force  was 
properly  disallowed  where  plaintiff  was  solvent 
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dminc  that  time,  and  the  order  did  aot  n- 
■trala  the  collection  of  water  rents. 

2.  Oasts  taxed  in  defendant's  faTor  on  the 
dismissal  of  an  injunction  suit  are  not  recov- 
erable as  damages  on  a  bond  conditioned  for 
the  payment  of  such  damages  as  may  be  sus- 
tained by  reason  of  the  injunction,  when  snch 
costs  would  have  been  incurred  if  no  injunction 
had  been  issued. 

Appeal  from  circuit  court,  Minnehaha 
county;  Joseph  W.  Jones,  Judge. 

Action  by  Perciyal  H.  Edmlson  and  an- 
other against  the  Sioux  Falls  Water  Com- 
pany. From  a  Judgment  conflrming  a  ref- 
eree's decision  allowing  damages  on  an  In- 
junction bond,  the  defendant  and  J.  B.  dark 
and  others,  snretles,  appeal.    Modified. 

Davis,  I^iyon  &  Gates,  for  appellants.  AJk- 
ens  &  Judge,  for  respondents. 

HANBT.  J.  This  action  was  commenced 
November  1,  1892,  by  the  plaintiffs,  Edmlson 
and  Jameson,  who  owned  a  building  in  Sioux 
Falls,  occupied  by  numerous  tenants,  to  re- 
strain the  defendant  from  discontinulag  the 
supply  of  water  furnished  to  such  bulldinc 
trom  Its  water  mains.  A  restraining  order 
was  made  when  the  action  was  commenced, 
and  continued  In  force  until  June  18,  1888, 
-when  a  judgment  was  rendered  wherein  It 
was  adjudged  that  the  plaiutlfrs  were  not 
entitled  to  the  restraining  order,  and  the 
action  was  dismissed  upon  the  merits.  The 
undertaking  glren  when  the  restraining  or- 
der was  issued,  omitting  the  title,  is  as  fol- 
lows: "The  above-named  plaintiff  having 
commenced  an  action  for  an  injunction  re- 
straining the  above-named  defendant  from 
cutting  off  and  discontinuing  the  water  sup- 
ply furnished  from  the  water  mains  of  the 
defendant  beneath  the  streets  in  the  city  of 
Sioux  Falls  to  the  plaintiff  for  use  in  operat- 
ing the  hydraulic  elevator  and  supplying  of- 
fices and  water-closets  in  the  slz-story  build- 
ing In  the  complaint  herein  described:  Now, 
therefore,  we,  James  Jameson,  J.  B.  Clark, 
and  F.  H.  Holllster,  of  the  county  of  Minne- 
haha and  state  of  South  Dakota,  undertake, 
pursuant  to  the  statute,  that  the  said  plain- 
tiffs will  pay  to  the  said  Sioux  Falls  Water 
Company  such  damages,  not  exceeding  one 
thousand  dollars,  as  it  may  sustain  by  rea- 
son of  the  injunction.  If  the  court  shall  final- 
ly decide  that  the  plaintiff  is  not  entitled 
thereto;  and  the  damages  may  be  ascer- 
tained by  a  referee  or  otherwise,  as  the  court 
may  direct  November  Ist  1892.  [Signed] 
James  Jameson.  J.  B.  Clark.  F.  H.  Hollls- 
ter." On  March  10,  1899,  the  case  came  on 
for  hearing  before  a  referee  for  the  purpose 
of  assessing  damages  under  the  undertaking. 
It  was  found  by  the  referee  that  on  April  6, 
1891,  the  plaintlfCs,  Edmlson  and  Jameson, 
made  an  application  in  writing  to  the  defend- 
ant for  the  use  of  water  to  run  their  hy- 
draulic elevator;  that  the  application  was 
accepted  by  the  defendant;  that  among  the 
rules  referred  to  In  such  application  and 
made  a  part  of  the  contract  was  the  follow- 


ing: "Bute  9L  For  a  violation  of  any  of  die 
company's  rules,  or  for  the  nonpayment  of 
rent,  the  water  company  reswves  the  right 
to  turn  off  the  water  without  notice,  and 
any  payment  shall  be  forfeited.  After  the 
water  has  been  turned  off  from,  any  service 
pipe,  the  same  shall  not  again  be  turned  on 
until  back  rents  are  paid,  together  with  the 
expense  of  turning  off  and  on  such  water, 
which  expense  shall  In  no  case  be  less  than 
one  doUar."  It  was  further  found  that  the 
defendant  furnished  water  under  the  appli- 
cation from  November  K,  1892,  to  March  14, 
1883,  the  amount  of  water  rent  due  defendant 
therefor  being  (1,001.30,  no  part  of  which 
has  l>een  paid;  that  defendant  commenced 
an  action  in  the  circuit  court  against  Ed- 
mlson and  Jameson  on  March  4,  1883,  for 
the  collection  of  water  rents  which  had  ac- 
crued under  the  aforesaid  application;  that 
such  action  was  pending  until  tlie  November 
term,  1895,  when  It  was,  by  stipulation  of  the 
parties,  referred,  such  reference  resulting 
in  a  judgment  in  favor  of  the  plaintiff, 
whicli  was  Altered  on  June  10,  1896,  In  the 
sum  of  $4,090.97;  that  on  June  29,  1896,  an 
execution  was  Issued  on  such  Judgmoit,  and 
returned  wholly  unsatisfled;  that  an  alias 
execution  was  issued  on  February  2S,  1889, 
and  returned  wholly  unsatisfied;  and  that 
the  plaintiffs,  Mmison  and  Jameson,  have 
each  been  Insolvent  since  March  2,  189^. 
The  referee  allowed  the  following  items  of 
damage:  Attorney's  fee  in  the  injunction 
case,  fl50;  expenses  necessarily  incurred 
therein,  $6.46;  costs  taxed  in  that  action, 
$43.10;  one  witness  fee,  $1;  attorney's  fee 
for  trying  the  issue  of  damages,  $26,— 
amounting  in  all  to  $225.65.  His  decision 
having  t>een  confirmed  by  the  court  the  de- 
fendant and  sureties  both  appealed. 

The  defendant  contends  that  the  referee 
erred  in  not  allowing  as  an  Item  of  damage 
the  amount  found  to  be  due  the  defendant 
from  Edmlson  and  Jameson  for  the  use  of 
water  while  the  restraining  order  remained 
in  force.  The  sureties  contend  that  the  ref- 
eree erred  in  allowing  as  an  item  of  damage 
the  costs  taxed  in  favor  of  defendant  upon 
the  dismissal  of  the  action  on  the  merits. 
The  first  alleged  error  presents  substantially 
the  same  question  that  was  considered  and 
decided  by  this  court  In  Edmiaon  v.  Watw 
Co.,  10  S.  D.  440,  73  N.  W.  010.  In  this,  as 
in  the  former,  case,  defendant  was  not  re- 
strained from  collecting  its  water  rates  by 
ordinary  proceedings  In  the  courts.  During 
the  time  it  was  restrained  from  cutting  off 
the  supply  of  water  Edmlson  and  Jameson 
were  solvent  If  no  restraining  order  had 
been  issued,  the  effect  upon  defmdanf  a  col- 
lections would  have  been  the  same.  It  would  * 
have  continued  to  furnish  water,  relying  up- 
on the  solvency  of  Edmlson  and  Jameson, 
or  It  would  have  discontinued  the  supply. 
If  the  supply  had  been  discontinued,  it  cer- 
tainly would  not  have  been  entitled  to  com- 
pensation for  water  never  delivered.     W» 
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belley*  cur  former  declskm  was  right;  that 
there  la  im  distinction  In  principle  between 
the  former  case,  and  the  one  at  bar;  and 
that  the  referee  did  not  err  In  declining  to 
allow  for  uncollected  water  rates  during  the 
time  the  restraining  order  remained  In  force. 
The  costs  taxed  in  the  action  would  have 
been  Incurred  If  no  restraining  order  bad 
been  issned.  Tbey  were  not  caused  by  the 
temporary  Injonctlon,  and  did  not  come  with- 
in the  terms  of  the  undei-talclng,  and  should 
not  have  been  allowed  as  damages  against 
the  sureties  thereon.  Hoyey  v.  Pencil  Co.. 
60  N.  T.  336.  The  amount  of  defendant's  re- 
covery shouM  be  reduced  to  the  extent  of 
$43.10,  and,  aM  so  modified,  the  Judgment  of 
the  circuit  court  is  affirmed. 


McCLELLAN  v.  OHIPPBfWA  VAL.  BLBO- 
TBIO  RT.  00. 

(Supreme  Ooart  of  Wisconsin.    April  90,  1901.) 

COLLISION  WITH  STREET  CAR— CONTRIBU- 
TORY NBQLIOBNCB— EVIDENCE. 

1.  Plaintiff,  driving  on  a  load  of  bay,  turned 
«ato  a  street  used  by  an  electric  railway  com- 
pany, and  passed  upon  the  track  without  look- 
ing, and  was  strucic  by  a  car  coming  up  from 
behind,  and  was  injured.  Held,  that  he  was 
guilty  of  contributory  negligence  if  the  car  was 
In  sight  and  could  have  been  sem  when  he 
turned  upon  the  track. 

2.  If,  when  plaintiff  drove  upon  the  track,  the 
car  was  not  in  sight,  and  he  traveled  about  800 
feet  along  the  track  without  looking  for  the 
appToarh  of  a  car,  and  was  injured  by  a  colli- 
flion  with  one,  he  was  guilty  of  contributory 
negliKence. 

3.  AVliere,  In  an  action  for  injuries  by  a  col- 
lision with  a  street  car,  the  complaint  simply 
charges  negligence,  evidence  of  a  willful  intent 
to  injure,  or  reckless  disregard  of  plaintlfTs 
safety,   is  inadmissible. 

Appeal  from  circuit  court,  Eau  Oiait«  coun> 
ty;  James  O'NeiU,  Judge. 

Action  by  John  Mcdellan  against  the  Chip- 
pewa Valley  Electric  Baliway  Company. 
Judgment  for  defendant,  and  plalntlfT  ap- 
I)eal8.    Affirmed. 

This  Is  an  action  to  recover  damages  for 
f)er8onal  tnjuriea  safTered  by  the  plaintiff  by 
reason  of  a  collision  between  one  of  the  de- 
fendant's street  cars  and  a  load  of  hay  upon 
which  the  plaintiff  was  riding.  The  accident 
happened  npon  the  12tb  of  June,  1809,  at 
aI>ont  8:10  p.  m.,  on  Putnam  street,  In  the 
■city  of  Eau  Claire.  Putnam  street  runs  di- 
rectly north  and  south,  and  is  66  feet  in 
width,  and  is  practically  level.  It  is  crossed 
by  Madison  street,  running  directly  east  and 
west,  and  a  single  track  of  the  defendant's 
street  railway  runs  east  upon  Madison  street 
until  it  reaches  Putnam  street,  where  it  turns, 
*  and  mns  north  In  the  middle  of  Putnam 
street  for  several  blocks.  Fay  street,  which 
runs  in  a  northwesterly  direction,  comes  into 
Putnam  street  at  a  distance  of  422  feet  north 
of  Madison  street,  its  width  t>elng  78  feet 
measuring  along  the  west  line  of  Putnam 
-street.    Birch   street,   running  directly  east 


end  west,  crosses  Putnam  street  423  taut 
north  of  Fay  street.  The  evidence  shoira 
that  on  the  evening  in  question  the  plalntUF, 
who  was  driving  a  team  of  horses  attached 
to  a  load  of  hay,  and  standing  up  npon  the 
load,  drove  northwesterly  on  Fay  street  to 
Putnam  street,  when  he  turned  directly  north, 
intending  to  drive  along  Putnam  street  until 
he  reached  his  own  house,  which  was  located 
on  the  west  side  of  Putnam  street  in  the 
block  north  of  Birch  street;  that  a  man 
named  T'aimer,  of  whom'  the  plaintiff  had 
purchased  the  bay,  followed  the  plaintiff,  rid- 
ing in  a  buggy,  some  three  or  four  rods  in 
the  rear;  that  plaintiff  drove  northward  on 
the  west  side  of  the  street-railway  track  on 
Putnam  street  and  at  some  point  l)etween 
Fay  street  and  Birch  street  drove  onto  the 
street-railway  track,  and  traveled  north  oo 
the  track  for  some  distance,— the  point  where 
he  entered  upon  the  track  and  the  distance 
which  he  drove  thereon  not  b^ng  clearly 
flxed;  that  at  some  point  before  he  reached' 
Birch  street,  while  he  was  still  upon  tbe 
track,  one  of  defendant's  intemrban  street 
cars  came  up  from  the  south,  and  struck  tbe 
load  of  hay  with  considerable  force,  brealdng 
tbe  pole  of  the  wagon,  throwing  the  plain- 
tiff off  from  tbe  load,  and  injnilng  him,  and 
causing  the  b'orses  to  run  away.  The  plaintiff 
claims  that  he  looked  south  for  a  car  when  lie 
first  entered  on  Putnam  street,  and  also  when 
be  turned  upon  the  track,  and  tliat  there  was 
none  In  sight.  The  negligence  claimed  was 
in  tbe  running  at  an  excessive  rate  of  speed 
and  in  the  giving  of  no  warning  signaL  Tbe 
car  was  an  Interurban  car,  running  between 
Eau  Claire  and  Chippewa  Falls,  and  weighed 
about  1,100  pounds,  being  considerably  larger 
than  an  ordinary  street  car.  The  evidence 
showed  that  It  was  light  enough  at  the  time 
of  the  accident  so  that  one  could  see  two 
bloclcs  or  more,  and  that  there  was  a  head- 
light upon  the  street  car.  Palmer  testified 
that  no  bell  was  rung  by  the  motorman.  and 
that  the  car  was  going  at  the  rate  of  12  or 
16  miles  an  hour,  and  did  not  slacken  Its 
speed  prior  to  the  collision.  Tlie  conductor 
of  the  car  testified  that  he  gave  a  signal  to 
stop  the  car  In  the  middle  of  the  block,  and 
that  tbe  motorman  answered  It  by  a  single 
tap  on  the  gong;  tbe  signal  being  given  be- 
cause a  passenger  wished  to  get  off  at  Birch 
street  The  plaintiff  testified  that  the  flrat 
notice  he  had  of  the  approaching  of  a  car 
was  when  he  was  struck.  At  the  close  of 
the  plaintlfTs  case  a  motion  for  nonsuit  was 
sustained,  and  from  Judgment  thereon  tbe 
plaintiff  appeals. 

V.  W.  James,  for  appellant  Frawley, 
Burdy  &  Wilcox,  for  respondent 

WIMSLOW,  J.  (after  stating  the  facu). 
It  Is  impossible  to  teU  with  any  degree  of 
certainty  from  the  evidence  at  what  point 
the  plaintiff  drove  upon  the  street-railway 
trade,  or  wliat  distance  he  ttaveied  upon  the 
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«r  wlMre  the  colltalon  In  teet  occor- 
■mti.  The  plffllntiflTs  verified  complalDt  (which 
-'haa  never  been  amended)  states  that  while 
s^f*  was  dilTlng  along  Putnam  street,  at  a 
qieiBt  about  100  feet  south  of  Birch  street, 
-*fce  attempted  to  cross  the  track  from  the 
"^vest  to  the  east  side  of  the  street,  and  while 
~Hht  the  act  of  crossing  was  struck  by  the 
-emr.    It  appears  that  he  was  examined  as  an 

•  adverse  party  before  the  trial,  and  he  admlt- 
-ted  that  he  then  testified  that  he  had  traveled 

KM  Ote  track  but  a  little  way  before  the  ac- 
"Cldent  happened;  also  that  he  then  testified 
»ttMit  he  had  traveled  probably  the  length  of  his 
•wagon,  or  twice  that  length,  on  the  tmck,  be- 
■>^ore  he  was  hit;  but  he  now  says  that  he  made 
-a  mistake  in  so  testifying.  Upon  the  trial 
■*e  testified  that  he  had  driven  upon  the  track 
•the  width  of  two  lots  60  or  80  feet  wide  be- 
rfore  he  was  struck;  that  he  first  drove  upon 
-<tbe  track  in  front  of  a  house  Xo.  540  Putnam 
-street  (which  Is  shown  by  the  evidence  to 
•t>e  288  feet  south  of  Birch  street  crossing, 
-and  hence  139  feet  north  of  Fay  street);  that 
Ttxe  was  struck  about  two  rods  south  of  a  cer- 
<i^B  row  of  trees  on  the  west  side  of  Putnam 
:-«treet  (the  most  southerly  of  which  Is  shown 
't>y  the  evidence  to  be  72  feet  south  of  Birch 
-«treet);  and  that  he  fell  from  the  load  on  the 
--south  crossing  of  Birch  street,  and  was  drag- 
Aged  by  the  horses  north  across  Birch  street 
'TPalmer  testified  upon  the  trial  that  the  plain- 
-rtlir  drove  north  on  the  west  side  of  Putnam 
r-«treet  about  one-third  of  the  block  (142  feet); 
Tthat  he  then  turned  onto  the  track,  and  drove 
t  north  on  the  track  about  one-third  of  the 
*t)lock,  when  he  was  struck  as  he  got  up  by 
-the  trees.  Upon  being  recalled,  Palmer  tes- 
^fied  that  when  he  (Palmer)  was  two  or 
"rthree  rods  north  of  Fay  street  he  looked 
-.-south,  and  saw  the  car  coming  along  the  mld- 
-dle  of  the  block  between  Madison  and  Fay 
-streets;  that  plaintiff  was  then  three  or  four 
'  rods  ahead  of  him,  and  was  on  the  track,  and 
'  had  been  on  the  track  for  a  distance  of  five 
-or  six  rods.  If  this  be  true,  McCHellan  must 
'<bave  driven  on  the  street-railway  track  from 
•one  to  two  rods  after  entering  on  Putnam 
street  The  plaintiff  testifies  positively  that 
■he  looked  south  for  a  car  when  he  drove  on- 
-'to  Putnam  street  and  again  when  he  drove 
-onto  the  railway  track,  and  that  none  was  in 
-sight  on  either  occasion,  and  that  he  did  not 
'"look  south  again.    The  evidence  of  Palmer 

-  Is  that  the  car  was  traveling  from  12  to  15 
miles  per  hour,  and  did  not  slacken  Its  speed; 

-  and  this  Is  the  only  evidence  as  to  the  speed 

-  at  the  car.    The  plaintiff  says  that  his  team 
was  walking,  but  he  does  not  fix  the  speed. 

"While  It  Is  Impossible  to  reconcile  all  of  the 

•  evidence,  there  are  certain  results  which  may 
~t»e  deduced  therefrom  with  certainty.  If 
r  plaintiff  entered  on  the  track  after  traversing 
■  -one-third  of  the  block  (142  feet),  and  traveled 

•north  one-third  of  a  block,  he  was  637  feet 
'  -north  of  Madison  street  when  he  entered  the 
'.*rack  and  779  feet  north  thereof  when  he 
waras  struck.    If  he  traveled  3  miles  an  hour 


<certalnly  a  very  moderate  eaiiraata),  and  the 
car  traveled  15  miles  an  hour  (the  highest 
estimate  given),  the  car  would  have  traveled 
but  710  feet  while  the  plaintiff  was  traveling 
142  feet  on  the  track,  and  must  have  tieen 
In  sight  of  Putnam  street  when  the  plaintiff 
entered  on  the  track,  when  he  testified  that 
he  looked,  and  did  not  see  It  If,  however, 
the  car  was  not  actually  hi  sight  when  plain- 
tiff drove  on  the  track,  because  it  had  not 
yet  turned  the  comer  at  Madison  street  then 
the  plaintiff  must  have  turned  onto  the  track 
substantially  Immediately  after  he  entered 
on  Putnam  street,  as  seems  to  be  the  result 
of  Palmer's  last  evidence,  and  In  this  case 
he  must  have  traveled  somewhere  from  2.50 
to  300  feet  northward  along  the  track  with- 
out looking  for  a  car.  Whichever  horn  of 
the  dilemma  the  plaintiff  takes,  he  Is  con- 
victed of  contributory  negligence.  If  the  car 
was  actually  in  sight  when  he  entered  on  the 
track,  then  It  was  his  duty  to  see  it,  and  he 
was  negligent  if  he  did  not  see  It  notwith- 
standing he  testified  that  he  looked  and  did 
not  see  it  If,  on  the  other  hand.  It  was  not 
In  sight,  then  It  Is  certain  that  be  traveled 
nearly  or  quite  900  feet  along  the  track  with- 
out looking  for  the  approach  of  a  car.  In 
either  case  hfe  is  guilty  of  contributory  neg- 
ligence. Bryant  v.  Railroad  Co.  (Sup.)  68  N. 
Y.  Supp.  686. 

The  claim  Is  now  made  by  appellant  that 
there  was  evidence  In  the  case  su£Sclent  to 
show  a  case  of  willful  Intent  to  Injure,  or 
that  reckless  and  wanton  disregard  on  the 
part  of  the  defendant's  employes  of  the  plaln- 
tilTs  right  and  safety  which  is  deemed  equiv- 
alent to  an  intent  to  Injure,  and  may  be 
called  a  constructive  Intent,  and  which  has 
been  Inaccurately  termed  gross  negligence. 
Bolln  V.  Railroad  Oo.  (Wis.)  84  N.  W.  4-«C. 
With  regard  to  this  claim  It  Is  sufficient  to 
say  that  no  such  cause  of  action  Is  stated, 
or  attempted  to  be  stated.  In  the  compkiint 
The  complaint  simply  charges  neffllgenee.« 
Certainly,  If  willful  misconduct  la  dalmed, 
or  a  wanton  and  reckless  act  equivalent  In 
law  to  willful  misconduct  the  cause  of  action 
Is  a  different  one  from  a  cause  of  action 
founded  upon  negligence  simply.  The  de- 
fendant Is  entitled  to  know  what  the  cause 
of  action  la  upon  which  the  plaintiff  rests. 
14  Bnc.  PL  &  Prac.  p.  388,  |  8.  Judgment 
affirmed. 


MINNE3S0TA  STONEWARE  00.  et  al.  v. 

McOROSSEN  et  al. 

(Supreme  Court  of  Wisconain.    April  30,  1901.) 

POWER  OP  ATTORNBY  —  MORTOAOH  —  HOMB- 
STEAD— ESTOPPEL,— CHANGE  OF  RES- 
IDENCE—FINDINGS  OF  FACT. 

1.  Where  a  power  of  attorney  la  given  mere- 
ly to  sell  and  convey  lands,  a  mortgage  execut- 
ed by  the  agent  actmg  under  such  power  is  on- 
authorized  and  void. 

2.  Where  a  power  of  attorney  authorises  the 
agent  to  sell  and  convey  lands,  the  power  can- 
not be  extended  orally  ro  a«  to  authorize  tke 
agent  to  mortgage  the  land. 
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8.  Where  ■.  hniband,  acting  nnder  a  power 
of  attorney  from  his  wife  to  sell  and  convey  all 
land  in  which  she  has  an  interest,  executed  a 
mortgage  on  the  homestead  to  secure  the  pay- 
ment of  money  borrowed  for  her  benefit,  which 
•he  Deed,  she  was  not  estopped  to  deny  the 
Talidity  of  the  mortgnge,  since,  the  homestead 
right  being  for  the  benefit  of  the  family,  she 
could  not  waive  the  statutory  requirements  for 
its  alienatioii. 

4.  Where  the  owner  of  a  homestead  moved 
with  his  family  to  a  distant  state,  where  he  re- 
mained more  than  three  years,  the  finding  of 
the  trial  court,  on  his  poeitlTe  testimony,  that 
the  removal  was  temporary,  and  without  In- 
tent to  abnndon  bis  homestead,  should  not  be 
reversed,  though  he  registered  and  voted  sever- 
al times  in  such  state,  since  the  fact  of  voting 
is  not  conclusive  on  the  question  of  residence. 

Appeal  from  clrcnlt  court,  Marathon  coun- 
ty; Charles  M.  Webb,  Judge. 

Action  by  the  Minnesota  Stoneware  Com- 
pany and  others  against  J.  A.  McCrossen  and 
another.  From  a  Judgment  for  defendants, 
plaintiffs  appeal    Modified. 

Action  by  judgment  creditors  of  J.  A.  Mc- 
Oroesen  to  reach  real  estate  claimed  by  him 
as  his  homestead,  James  McCrossen  being 
Joined  as  mortgagee.  The  complaint  was  to 
the  effect  that  the  real  estate  described,  lo- 
cated in  the  city  of  Wausan,  Wis.,  was  J.  A. 
McCrossen's  homestead  when  the  mortgage 
thereon,  owned  by  James  McCrossen  and  par- 
ticularly described,  was  given;  that  such  real 
estate  subsequently  ceased  to  be  the  home- 
stead of  the  mortgngor,  by  reason  whereof 
plaintiffs'  Judgments,  which  were  particular- 
ly described,  attached  thereto  as  Hens;  that 
the  mortgage  was  void  because  It  was  not 
signed  by  the  mortgagor's  wife. 

The  answer  put  In  Issue  the  allegations  of 
the  complaint  as  to  the  real  estate  ceasing  to 
be  a  homestead  and  the  mortgage  not  being 
signed  by  Mrs.  McCrossen;  and  It  was  there- 
in alleged  that  she,  for  the  purpose  of  em- 
powering her  husband  to  borrow  money  on 
the  homestead  to  invest  In  a  business  for  her, 
,  on  February  12,  1894,  gave  to  him  a  power 
of  attorney  in  writing,  authorizing  him  as 
follows:  "In  my  name,  place  and  stead  to 
sell  and  convey  any  real  estate  and  personal 
property  which  I  may  now  own  or  may  here- 
after acquire  In  the  states  of  Wisconsin  and 
Washington;"  that  under  such  authority,  and 
at  the  express  request  of  Mrs.  McCrossen,  her 
husband,  defendant  J.  A.  McCrossen,  bor- 
rowed $2,600  of  the  Stuart  Lumber  Company 
and  secured  the  payment  thereof  by  the 
mortgage  in  controversy,  all  parties  in  the 
transaction,  including  Mrs.  McCrossen,  be- 
lieving that  the  power  of  attorney  was  broad 
enough  to  authorize  Mr.  McCrossen  to  sign 
his  wife's  name  to  the  Instrument  with  the 
same  force  and  effect  as  if  she  signed  It  by 
her  own  band;  that  the  money  was  actually 
invested  In  business  for  Mrs.  McCrossen,  and 
that  the  mortgage  was  thereafter,  for  value, 
assigned  to  defendant  James  McCrossen. 

The  facts  stated  in  a  general  way  were 
set  up  in  the  answer  as  a  counterclaim,  and 
affirmative  relief  was  prayed  for.    The  court 


found  the  facts  requisite  to  plaintiffs'  rlsht 
to  challenge  the  validity  of  the  mortgage  and 
of  J.  A.  McCrossen's  right  to  hold  the  realty 
as  a  homestead,  and  decided  that  such  rigbt 
existed  when  the  mortgage  was  executed; 
that  it  was  executed  substantially  under  the 
circumstances  stated  in  the  answer  and  for 
the  purpose  therein  alleged,  1.  e.,  to  obtain 
money  with  which  to  start  a  business  in  the 
name  of  and  for  the  benefit  of  Mrs.  McCross- 
en; that  such  purpose  was  fully  carried 
out;  that  l>efore  the  commencement  of  tbe 
action  James  McCrossen  became  the  owner 
of  the  note  and  mortgage;  that  on  May  1, 
1804,  J.  A.  McCrossen,  with  his  wife  and 
family,  temporarily  removed  from  the  home- 
stead to  engage  In  business  and  live  In  the 
state  of  Washington,  Mrs.  McCrossen  dispos- 
ing of  her  business  in  Wausau  in  order  to 
use  the  proceeds  in  the  new  venture;  that 
the  temporary  removal  was  for  the  benefit  of 
Mrs.  McCrossen's  health;  that  the  McOross- 
ens  did  not,  at  the  time  of  such  removal, 
or  at  any  time  thereafter,  Intend  to  abandon 
their  Wausau  homestead,  but  on  the  contrary 
that  they  proposed  at  all  times  to  return  and 
occupy  It,  the  particular  time  being  uncer- 
tain, till  after  the  death  of  Mrs.  McCrossen; 
that  she  died  at  Everett  in  the  state  of 
Washington  In  April,  1895,  when  and  where 
she  had  an  interest  in  a  store  In  which  her 
husband  was  a  clerk;  that  after  her  death 
be  ceased  to  work  in  the  store,  but  did  not 
withdraw  the  interest  of  his  wife's  estate 
therein;  that  he  attended  to  some  business 
in  the  state  of  Washington  subsequent  to  bis 
wife's  death,  including  tbe  operation  for  a 
few  months  of  a  small  shingle  mill,  and 
that  in  the  fall  of  1807  he  returned  to  Wau- 
sau to  reside,  leaving  his  children  at  Everett 
till  the  close  of  the  term  of  school,  when  they 
also  returned  to  Wausau  to  reside  with  their 
father;  that  the  homestead  was  not  occu- 
pied by  him  after  such  return  and  before 
the  trial  because  he  had  not  perfected  his  ar- 
rangements to  commence  housekeeping;  that 
his  purpose  was  to  reoccupy  the  homestead 
with  his  family  at  the  expiration  of  an  ex- 
isting lease  thereof;  that  be  did  not  acquire 
a  homestead  while  In  tbe  state  of  Washing- 
ton, but  that  he  voted  In  such  state  three 
times,  once  at  a  national  election  and  twice 
at  municipal  elections. 

On  such  facts  the  court  decided  that  at  the 
time  of  the  rendition  of  plaintiffs'  Judgments 
the  realty  was,  and  up  to  the  time  of  the 
trial  continued  to  be,  the  homestead  of  J.  A. 
McCrossen;  that  such  Judgments  never  be- 
came a  lien  thereon;  that  the  mortgage  was 
valid  as  to  the  parties  thereto.  Including  Mrs. 
McCrossen,  and  as  to  the  creditors  of  J.  A. 
McCrossen;  that  the  latter  was  entitled  to  a 
Judgment  dismissing  the  action  with  costs, 
and  that  James  McCrossen  was  entitled  to  a 
like  Judgment  for  costs  and  a  Judgment  es- 
tablishing the  validity  of  the  mortgage 
against  J.  A.  McCrossen  and  plaintiffs.  Judg- 
ment was  rendered  accordingly^ qq[^ 
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Brown,  Pradt  &  Genricli,  for  appelUutts. 
Byao,  Hnrley  &  Jones,  for  respondents. 

MABSHALL,  J.  (after  stating  the  facts). 
The  question  of  the  validity  of  the  mort- 
gage InTolves  three  questions:  (1)  Can  the 
taomestead  of  a  married  man  be  alienated 
'Without  the  signature  of  his  wife  being  af- 
fixed to  the  instrument  of  conveyance  by  her 
-own  hand  with  Intent  to  cause  such  aliena- 
tion? (2)  Does  a  power  to  sell  and  convey 
real  estate  include  power  to  mortgage  the 
flame?  (S)  Does  a  conveyance  of  the  home- 
«tead  of  a  married  man,  executed  by  him, 
with  the  wife's  signature  affixed  thereto  by 
her  verba]  request,  for  the  purpose  of  ob- 
taining money  for  her  use,  together  with  a 
full  execution  of  such  purpose,  operate  by  es- 
inppel  to  alienate  such  homestead? 

As  we  view  the  last  two  propositions  the 
first  need  not  be  considered.  If  the  power  of 
attorney  to  sell  and  convey  did  not  author- 
ize the  act  of  J.  A.  McOrossen  in  signing  his 
wife's  name  to  the  mortgage,  and  the  clrcum- 
atances  under  which  the  transaction  occurred 
are  not  sufficient  to  render  such  signing 
«qnlva]ent  to  the  personal  signature  of  Mrs. 
McCrossen  by  estoppel,  It  Is  Immaterial 
whether  such  personal  signature  was  neces- 
sary or  not 

The  power  of  attorney  was  a  mere  power 
to  sell  and  convey,  importing  authority  to 
-sell  out  and  out  for  cash  and  not  power  to 
mortgage.  That  is  elementary.  Jones,  Mortg. 
i  129  ;  DevL  Deeds,  i  SeSa;  Morris  v.  Wat- 
«on.  IB  Minn.  212  (Gil.  166);  Colesbury  t. 
Dart  61  Ga.  620;  Wood  v.  Goodridge,  6 
Onsb.  (Mass.)  117;  Hoyt  v.  Jaqnes,  129  Mass. 
286;  Perry,  Trusts,  f  768.  No  departure  from 
sach  general  role,  worthy  of  consideration, 
we  venture  to  say,  can  be  found.  There  is  a 
H»ntrary  line  of  decisions  In  the  state  of 
Pennsylvania,  commencing  with  Lancaster 
T.  Dolan,  1  Bawle,  231,  decided  In  1829,  and 
based  on  an  overruled  English  case.  The 
Initial  decision,  though  recognized  as  wrong 
tested  by  the  generally  accepted  doctrine  on 
the  subject,  was  followed  in  that  state  until, 
as  we  understand  by  what  is  said  In  Zane  r. 
Kennedy,  73  Pa.  182,  It  was  deemed  too 
firmly  ingrafted  upon  the  Judicial  system  of 
the  state  as  a  rule  of  property  to  be  dis- 
lodged. Nevertheless,  In  a  recent  case,  Oamp- 
bell  V.  Association,  168  Pa.  609,  30  AQ.  222, 
26  L.  B.  A.  117,  decided  In  1894,  It  was  so 
evident  to  the  court  that  the  doctrine  in 
Lancastw  v.  Dolan,  as  it  had  been  considered, 
was  so  out  of  harmony  with  the  rule  pre- 
vailing elsewhere,  that  it  was  practically 
overruled  by  confining  It  to  the  precise  sltn- 
ation  before  the  court  when  it  was  decided, 
—that  of  a  power  coupled  with  an  Interest 
This  language  was  used:  "It  cannot  be 
questioned  but  that  a  mere  naked  power  to 
sen  and  convey  does  not  include  a  power 
to  mortgage."  The  Massachusetts  court, 
speaking  on  the  subject  in  Hoyt  v.  Jaques, 
isupra,   said:     "In  the  ordinary   case  of  a 


power  "to  sell  and  convey*  land,  given  by  a 
principal  to  his  attorney,  It  Is  clear  that  the 
attorney  would  not  be  authorized  to  mort- 
gage the  land.  The  two  transactions  of  a 
sale  and  a  mortgage  are  essentially  differ- 
ent" 

The  learned  counsel  tar  respondents  favor 
us  with  an  interesting  and  very  full  dis- 
cussion of  the  subject  of  Judicial  construction 
of  powers  of  attorney,  covering  the  whole 
field  thereof,  Including  that  of  practical  con- 
struction, but  we  are  unable  to  see  how  any 
rule  on  the  snbject  has  anything  to  do  with 
this  case.  No  principle  is  better  understood 
than  that  a  writtm  instrument,  not  ambigu- 
ous either  in  its  literal  sense  or  In  the  appli- 
cation of  Its  language  to  the  subject  or  pur- 
pose thereof,  must  be  taken  to  mean  what  It 
says,  reading  it  in  the  sense  In  which  its 
words  would  be  ordinarily  understood;  and 
that  where  an  ambiguity  Is  raised  by  apply- 
ing the  language  of  an  Instrument  as  before 
indicated.  It  cannot  be  solved  by  resorting  to 
a  meaning  not  within  the  reasonable  scope 
of  such  language.  In  other  words,  langnage 
cannot  be  Judicially  extended  beyond  its  rea- 
sonable scope  in  order  to  effect  the  Intent  of 
parties,  however  obvious  that  intent  may  ap- 
pear; for  the  purpose  of  all  rules  for  Judi- 
cial construction  is  to  get  sense  ont  of  words, 
not  to  put  sense  Into  them.  The  rule  for 
practical  construction  Is  no  exception  to  that 
Insnrance  Oo.  v.  Fricke,  9i  Wis.  268,  68  N. 
W.  968.  There  Is  no  ambiguity  in  the  lan- 
guage of  the  power  of  attorney  in  question. 
It  is  the  plainest  kind  of  a  mere  grant  of 
authority  to  sell  and  convey  real  estate,  and 
the  court  is  powerless  to  make  it  anything 
else  by  any  legitimate  exercise  of  Judicial 
power. 

The  idea  is  advanced  that  written  author- 
ity to  an  agent  may  be  extended  by  subse- 
quent oral  authority.  That  Is  so  In  many 
cases,  but  not  where  the  authority  is  re- 
quired by  law  to  be  in  writing.  A  power 
to  sell  and  convey  real  estate  can  no  more 
be  extended  or  changed  by  parol  than  can 
a  conveyance  of  real  estate.  That  Is  so  ele- 
mentary that  the  suggestion  of  respondents' 
counsel  to  the  contrary  does  not  require  fur- 
ther notice. 

It  is  claimed  that  Mrs.  McCrossen  was 
bound  by  estoppel;  that  she  was  powerless 
to  accept  the  benefit  of  the  money  obtained 
by  the  mortgage  given  by  her  consent  and 
then  successfully  raise  the  question  of  want 
of  authority  to  sign  her  name  to  the  Instru- 
ment under  the  general  power  of  attorney  or 
the  verbal  request  That  point  is  ruled 
against  respondents  by  Cumps  v.  Klyo,  104 
Wis.  666,  80  N.  W.  987.  It  was  there  held 
that  the  protection  which  the  law  of  this 
state  throws  around  the  homestead  right  is 
not  exclusively  for  the  benefit  of  married 
women,— that  It  extends  to  the  whole  family, 
rendering  the  homestead  Inaliraable  other* 
wise  than  In  the  precise  manner  Indicated  in 
the  statote.    It  was  there  said  that  tlw  doc- 
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trine  declared  does  not  go  so  tar  aa  to  pre- 
vent a  married  woman  from  being  bound 
by  estoppel  on  the  specific  gneBtion  of  wheth- 
er a  particular  piece  of  property  Is  or  Is  not 
a  homestead,  or  that  a  paper  signed  by  her 
purporting  to  convey  the  homestead  was  bo 
Intended,  but  does  prevent  the  doctrine  of 
equitable  estc^pel  from  nullifying  the  stat- 
Dtory  requisites  to  the  alienability  of  a  home- 
stead. The  subject  there  received  very  care- 
ful consideration.  The  conclusion  arrived  at 
is  In  harmony  with  the  plain  Intent  of  the 
statute,  with  previous  declarations  of  this 
court  on  the  subject,  and  authorities  rise- 
where.  No  reason  is  perceived  why  the  sub- 
ject should  be  reconsidered. 

There  Is  left  the  question  of  fact,  upon 
which  the  case  mainly  turned,  as  to  whether 
the  removal  of  Mr.  HcCrossen  from  the 
homestead  was  for  temporary  purposes,  with 
intent  not  to  abandon  it  as  a  homestead  but 
to  reoccupy  it  as  such,  as  found  by  the  court. 
We  shall  not  discuss  at  length  the  evidence 
npon  which  such  finding  was  made.  The 
trial  Judge  saw  the  witnesses.  He  heard  the 
testimony.  His  opportunity  for  discovering 
the  troth  from  what  was  said  and  all  the 
circumstances  disclosed,  as  has  often  been 
said,  was  far  superior  to  that  possessed  here. 
The  presumption  is  that  he  reached  a  cor- 
rect conclusion,  and  that  presumption  is  so 
strong  that  It  cannot  yield  so  easily  as  to  be 
disturbed  by  a  conclusion  here,  from  reading 
the  evidence,  that  it  preponderates,  merely, 
against  the  decision.  That  rule  has  been 
very,  but  not  too,  often  declared.  The  force 
of  it  seems  to  be  so  frequently  misconceived 
that  reiterations  thereof,  in  language  calcu- 
lated to  give  it  that  significance  which  it 
really  has  in  our  system,  seem  proper.  When 
it  is  comprehended  that  the  decision  of  a 
trial  judge  on  a  question  of  fact  must  stand 
as  a  verity  unless  shown  to  be  clearly  wrong 
by  a  decided  preponderance  of  evidence 
against  it,  outweighing  the  contrary  evidence 
and  the  presumed  advantages  which  he  may 
legitimately  have  had  in  discovering  the 
truth  that  do  not  appear  in  the  record,  one 
will  take  in  the  full  scope  of  the  effect  of 
such  decision  and  appreciate  the  great  pow- 
er which  the  trial  judge  exercises  in  such 
matters.  It  Is  a  power  bnt  little  less  than 
that  exercised  by  a  jury  in  deciding  ques- 
tions of  fact.  The  proper  exercise  of  it  calls 
for  the  most  careful  scrutiny  of  the  evidence 
to  the  end  that  right  may  prevail  over  wrong 
so  far  as  practicable.  The  most  weighty  re- 
sponsibility incident  to  the  judicial  office  in 
trial  courts,  in  civil  mattws,  is  that  involved 
In  the  proper  determination  of  questions  of 
fact  upon  evidence,  because,  unlike  a  wrong 
decision  on  a  question  of  law,  one  on  a  ques- 
tion of  fact  may  be  safe  against  challenge  in 
an  appellate  court  because  of  the  presumed 
superiority  of  opportunity  of  the  former  over 
the  latter,  which  may  not,  probably  does  not. 
In  all  oases,  exist,  for  aeparating  the  right 
ftom  tfte  wrong. 


In  this  case  there  la  the  very  tlgftUkaatrr 

circumstance  that  Mr.  McCrossen  cxercisetf- 
the  elective  franchise  in  the  state  of  Was)»-' 
Ington  three  times  while  residing  there.    W*-- 
must  presume  that  the  essentials  of  citiieB- 
ship  are  the  same  in  that  state  as  here,  and-  - 
that  McCrossen's  assertion  of  the  right  ot 
citizenship,   as   indicated,   waa  inconslsteikt^ 
with  his  possessing  a  homestead  in  the  ststc- 
of  Wisconsin.    But  we  cannot  say  that  su^ 
circumstance  is  conclusive.    He  violated  tbe 
law  in  voting,  or  be  conunitted  perjury  tm. 
testifying  that  bis  residence  in  tbe  state  nfr 
Washington  was  for  mere  temporary   par- 
poses  and  that  his  Intention  at  all  times  wn»  - 
to  retm^  to  the  Wisconsin  homestead.    Tb«- 
trial  coiurt  concluded  from  all  the  clrcana- 
stances  that  he  testified  to  the  truth,    ft 
seems,  looking  at  the  record  alone,  that  th«« 
is  room  for  a  different  conclusion.    But  there 
are  many  cases  in  the  books  where  it  has- 
been  held  that  the  mere  act  of  voting  at  ». 
particular  place  Is  not  conclusive  on  the  ques- 
tion of  residence.    Many  well-considered  ca*> 
es  of  that  Idnd  are  cited  to  our  attention  te 
the  brief  of  counsel  for  respondents.    Rol»-  - 
inson  V.  Gharleton,  104  Iowa,  296,  73  N.  W. 
616;   Dennis  v.  Bank,  19  Neb.  675,  28  N.  W> 
612;  Mallard  v.  Bank,  40  Neb.  784,  50  N.  W> 
611;  Corey  v.  Schuster,  44  Neb.  269,  62  N.  W_ 
470;   CampbeU  v.  Potter  (Ky.)  29  8.  W.  139e 
In  the  last  case  cited  the  Kentucky  conrt~ 
said:    "This  court  has  held  that  the  home- 
stead right  is  never  forfeited  when  there  has- 
been  an  occupancy  and  then  a  temporary  re^ 
moval  with  the  Intent  to  return  and  male* 
the  premises  a  home.    Appellants  endeavor- 
ed to  show  that  the  appellee  abandoned  alt 
pnrpose  to  return  to  tbe  property  and  that 
his  residence  had  been  permanently  iocateft> 
elsewhere  by  proving  that  he  registered  and 
voted  In  wards  in  Bowling  Oreoi  other  tha» 
the  one  in  which  his  home  was  sitnateA. 
The  proof  shows  that  he  did  this.    This  aek 
is  not  conclusive  of  the -question,  but  is  mere- 
ly a  fact,  in  connection  with  the  other  facts- 
proven,   to   aid   the   conrt   In   determintny 
whether  the  removal  of  the  appellee  fron» 
the  premises  was  permanent  or  temporary. 
The  court  holds  that  the  act  of '  registration 
and  voting  are  not  sufficient  to  overcome  the- 
weight  of  the  testimony  which  conduces  to 
prove   that    the   removal    was    temporary." 
Courts  generally,  that  have  spoken  on  ths- 
Bubject,  reason  In  the  same  vein.    In  this  • 
case  the  circumstance  of  voting  In  the  foi«- 
eign  jurisdiction  was  rebutted  by  the  posV 
tive  evidence  of  Mr.  McCrossen  of  his  pur- 
pose in  going  to  the  state  of  Washington  and 
his  Intention  at  all  times  to  return,  and  the 
circumstance,  established  by  his  evidence  and 
that  of  other  witnesses,  that  the  removal  to 
Washington  was  for  the  sole  purpose  of  bene- 
fiting Mrs.  McCrossen's  health.    In  view  of 
all  the  evidence  in  the  record,  mai  the  weight., 
as  above  indicated,  to  be  given  to  the  de^ 
cision  of  the  trial  judge,  we  canndt  aay  that 
•uch  decision  is  against  the -clear  ^ftl^epondec^- 
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•Bce  of  the  evidence.    Tberafera  It  cannot 
be  dlstuifbed. 

The  Judgment  rendered  tn  favor  of  defend- 
ants for  costs,  eGtabllsblng  tbe  homestead 
Fight  of  J.  A.  McCrosBeu  is  aflBrmed.  The 
Jadgment  establishing  the  validity  of  the 
mortgage  Is  reversed.  No  costs  in  this  court 
win  be  allowed  in  favor  of  either  part;  to 
tbe  appeal,  except  the  appellants  shall  pay  the 
derli's  fees.  The  cause  is  remanded  with 
directions  to  modify  the  Judgment  entered 
•o  that  it  will  decree  the  invalidity  of  the 
mortgage  in  accordance  wKh  this  opinion. 

BARDEEN,  J.,  took  no  part 


^OMO  LUMBER  CO.  v.  LINCOLN  COUNTY 

et  aL 
(Sopreme  Court  of  Wisconsin.    April  80,  1901.) 

miNICIPAIj  OORPORATIONB  —  SPBOIAX.  CHAR> 
TEK  CITIES— RBORQANIZATION  UNDER  OBN- 
BOtAL  LAWS  —  TAXATION-LIMITATION-CON- 
STRDCnON  OF  STATUTE  —  WARRANTY  —  VA- 
IJDITT. 

1.  Laws  1889,  c.  828,  being  the  general  char> 
tor  law  for  municipal  corporations,  provided 
that  U  should  not  ailect  cities  then  incorporated 
nader  special  charters,  unless  adopted  in  a  pre- 
'■crilied  manner,  Init  made  no  provision  for  its 
adoption  by  a  special  charto'  city  incorporated 
after  tbe  passage  of  the  act.  Laws  1893,  c. 
812,  i  72,  provided  that  any  city  then  organized 
under  special  charter  could  adopt  any  power  or 
franchise  conferred  on  cities  orgamzed  tmder 
the  general  charter  laws,  but  that  no  such  city 
ahoold  be  deemed  to  have  surrendered  its  spe- 
cial charter,  and  organised  under  the  general 
laws,  tmiess  it  adopted  the  provisions  of  the  lat- 
ter law  h>  full.  Held,  that  the  latter  act  au- 
thorised a  city  organised  liy  speoial  act  after 
tbe  passage  of  the  first  act  to  surrender  its 
special  diarter,  and  adopt  the  general  charter 
law. 

2.  A  dtj  having  a  special  charter,  wbidi  aban- 
doned its  charter,  and  accepted  the  provisions 
of  the  general  charter  act  in  1806,  became  sub- 
ject to  the  Laws  of  1895,  c.  199,  amending  the 
gmeral  charter  act  as  amended  by  Laws  1897, 
c:  138,  prohiUting  the  tax  levy  from  exceed- 
ing 8  per  cent,  of  the  assessed  valuation,  and 
hence  taxes  levied  by  the  city  in  excess  of  such 
rate  in  1897  were  invalid. 

8.  Bev.  St.  1898,  S  925,  snbsec.  142a,  prohib- 
iting the  common  council  of  cities  organized 
under  the  general  charter  law  from  levying  a 
tax  for  any  year  in  excess  of  3  per  cent,  of  the 
assessed  value  of  the  real  and  personal  property 
of  the  city,  is  not  void  for  uncertainty. 

4.  Such  act  Is  authorized  by  Const,  art  11, 
i  8,  authorizing  the  legislature  to  provide  for 
me  organisation  of  cities,  and  to  restrict  their 
power  of  taxation,  In  order  to  prevent  abuses 
in  assessments  and  taxation. 

Appeal  from  circuit  court,  Lincoln  county; 
W.  C  Sllverthom,  Judge. 

Injunction  of  the  Somo  Lnmber  Company 
against  Uncoln  county  and  others  to  restrain 
the  collection  of  certain  taxes.  From  a  de- 
cree in  favor  of  plaintiff,  defendants  appeal. 
AtDrmed. 

F.  J.  Smith  (Cnrtis.  Reld,  Smith  &  Curtis, 
of  counsel),  for  appellants.  John  Barnes,  for 
respondent. 

CASSODAT,  0.  J.  This  action  was  com- 
Beoced  April  27, 1808^  to  set  aside  the  taxes 


of  1897  oa  tbe  plaintiff's  real  estate,  de- 
scribed, situated  in  the  citj  of  l^omahawk, 
and  to  restrain  the  collection  thcteof.  lasns 
being  Joined  and  trial  had,  tbe  conrt  fonnd 
as  matters  of  fact  in  effect  that  the  city  of 
Tomahawk  was  organized  under  chapter  68, 
Laws  1891;  that  in  Febmary,  1686,  the  com- 
mon council  of  the  cltj  adopted  an  ordinanos 
purporting  to  ordain  that  chapter  326,  Laws 
1880,  as  amended  by  chapter  312,  Laws  1893, 
be  adopted  in  lien  of  its  special  charts;  that 
In  February,  1806,  the  governor  issued  to  the 
city  letters  patent  under  the  great  seal  of 
the  state,  reciting  the  facts,  defining  the 
boundaries  of  the  city,  and  purporting  to  con- 
stitute the  same  a  municipal  corporation 
governed  by  the  provisions  of  the  general 
charter  law  then  In  force  and  now  incorpo- 
rated In  chapter  40a,  Bev.  St  1888;  that 
from  and  after  such  adoption  the  people  and 
officers  of  the  dty  acted  pursuant  to  the  gen- 
eral charter  law;  that  the  plaintiff's  prop- 
erty, described,  was  subject  to  assessment 
and  was  assessed  in  the  city  for  that  year; 
that  the  assessor  and  board  of  review  exer- 
cised reasonable  diligence,  and  did  not  in- 
tentionally discriminate  against  any  taxpay- 
er, nor  Intentionally  omit  from  assessment 
any  known  taxatde  property  in  making  up 
the  assessment  roll  for  that  year;  that  the 
total  assessed  valuation  of  the  property  in 
the  city  was  $373,674;  that  there  was  levied 
thereon  a  tax  of  5  per  cent,  aggregating  $18,- 
683.70,  of  which  amount  $1,980  was  levied  to 
pay  waterworlcs  bonds  of  the  dty,  and  Inter- 
est oa  the  same,  $2,328  to  pay  railroad  bonds 
of  the  city,  and  interest  tha«on,  $7,473.48  tm 
the  support  of  city  schools,  $5,460.43  for  state 
and  county  taxes,  and  $1,441.79  for  general 
city  purposes;  that  the  two  items  to  pay 
bonds  and  interest  aggregating  $4,308,  wars 
levied  to  pay  legal  indebtedness  of  the  dty 
created  and  existing  prior  to  April  1,  1896; 
that  the  plaintiff  had  not  paid  or  tendered 
the  taxes,  or  any  part  thereof,  levied  against 
its  property.  And  as  conclusions  of  law  the 
court  found,  In  effect  that  the  assessment 
was  valid;  that  in  February,  1896,  the  dty 
had  power  to  adopt  and  did  legally  adopt 
as  its  charter  the  general  dty  charter  of 
this  state  induded  in  chapter  826,  Laws 
1889,  and  subsequent  amendments;  that  the 
limitation  on  the  power  of  taxation  contain- 
ed in  the  general  charter  law  now  embodied 
in  sulieection  142a  of  section  925,  Rev.  St 
1898,  is  a  valid  limitation,  and  the  same  was 
in  effect  in  the  city  of  Tomahawk  in  the 
year  1887,  and  prevented  the  levy  in  the 
City  for  all  purposes  of  any  greater  tax  than 
8  per  cent,  of  the  assessed  valuation  of  the 
city;  that  all  taxes  carried  out  against  the 
plaintiff's  property  in  excess  of  3  per  cent 
of  the  assessed  valuation  thereof  was  levied 
without  authority  in  law;  that  the  balance 
of  the  taxes  against  the  plalntlfTs  property 
are  valid,  and  legally  chargeable  to  tha 
same:  that  the  amount  legally  chargeable 
was  $390,  together  with  tbe  usual  5  per  cent 
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coIlectoT'a  fees,  and  interest  on  th«  total 
amount  at  6  per  cent,  per  annum  from  Jan- 
uary Ir  1896;  that  the  plaintiff  was  entlUed 
to  Judgment  setting  aside  the  taxes  ot  1887 
upon  its  property,  and  restraining  the  collec- 
tion thereof,  etc.,  on  condition  that  it  pay 
into  the  court,  tor  the  use  and  ben^t  of  the 
defendant  Lincoln  county,  within  30  days 
from  the  filing  of  the  findings,  the  sum  of 
9390,  with  6  per  cent  collector's  fees,  and 
interest  on  the  combined  sum  at  the  rate  of 
6  per  cent,  per  annum  from  January  1,  1898; 
that  on  failure  of  the  plaintiff  to  pay  such 
sum  as  required  the  defendants  will  be  enti- 
tled to  Judgment  dismissing  the  complaint 
From  the  judgment  entered  thereon  accord- 
ingly the  defendants  bring  tliis  appeal. 

1.  The  important  question  in  this  case  is 
whether  the  trial  court  was  right  in  holding 
that  the  city  of  Tomahawk  had  power  to 
adopt  the  general  charter  law  In  February, 
1896.  The  original  general  charter  law  is 
chapter  828,  Laws  1889.  By  the  first  section 
of  that  act  the  cities  of  this  state  then  exist- 
ing or  that  might  thereafter  be  created  un- 
dw  the  provisions  of  that  act  were  divided 
into  three  classes,  as  therein  stated.  The 
second  and  third  sections  of  the  act  read  as 
follows:  "No  city  now  incorporated  nniet 
the  laws  of  this  state  shall  be  affected  by 
the  provisions  of  this  act,  unless  such  city 
•ball  adopt  the  same  for  its  government  in 
the  manner  hereinafter  provided."  "Whra 
the  common  coiincil  of  any  city  now  incorpo- 
rated, by  a  three-fourths  vote  of  all  the  mem- 
bers thereof  shall  have  adopted  this  act  for 
its  government,  and  a  patent  shall  have  been 
Issued  as  hereinafter  provided,  such  city 
shall  cease  to  exist  as  a  corporation  under 
the  charter  and  laws  creating  such  corporar 
tion  or  adopted  for  its  government  and  shall 
constitute  a  municipal  corporation  under 
this  act,  and  shall  be  governed  by  its  provi- 
sions." Then,  after  prescribing  the  manner 
of  such  adoption,  it  is  provided  therein  that: 
"Whenever  this  act  shall  be  adopted  by  a 
city  now  incorporated,  the  officers  of  sncb 
city  shall  continue  in  office  •  •  •  until 
their  successors  are  elected  and  qualified." 
Section  6.  Then,  after  prescribing  the  man- 
ner of  incorporation  of  cities  under  such  gen- 
anl  charter  act  It  provides  for  the  Issuance 
of  a  patent  therefor,  and,  among  other 
things,  declares  that:  "Any  patent  issued 
and  recorded  in  the  manner  herein  provided, 
tto«  record  thereof  or  a  certified  copy  of  such 
record,  shall  be  conclusive  evidence  in  all 
court!  and  places  of  the  due  incorporation 
of  the  city  mentioned  in  said  patent  and  of 
all  the  facts  therein  recited."  Section  13. 
That  act  went  into  effect  April  12,  1889. 
There  is  no  question  but  what  the  provisions 
of  the  act  m«itIoned  gave  ample  authority 
to  any  city  then  existing  under  a  q)eclal 
charter  to  adopt  such  general  charter,  but  it 
obviously  gave  no  such  authority  to  any  dty 
which  might  thereafter  be  incorporated  and 
otxanized   under  a   special   charter.     This, 


no  dotibt,  was  owing  to  the  fact  that  tbs 
same  legislature  which  passed  such  general 
charter  law  also  proposed  the  constitutional 
amendment,  prohibiting  the  legislature  "from 
enacting  any  special  or  private  laws  •  •  • 
for  Incorporating  any  city,  •  •  •  or  to 
amend  the  charter  thereof."  SubdlvisloD  9, 
f  31,  art  4,  Const  Wis.,  amended  Laws  1889, 
p.  764.  With  such  pending  amendmoit  and 
the  existence  of  such  general  chartor  law,  it 
was  obviously  supposed  that  no  subsequent 
legislature  would  Incorporate  any  dty  by  a 
special  charter.  Nevertheless,  the  next  leg- 
islature did  Incorporate  the  city  of  Toma- 
hawk by  special  charter.  Chapter  58,  Prlv. 
&  Loc.  Laws  1891.  At  the  same  session  of 
the  legislature  several  other  dtiea  were  in- 
corporated by  special  charters,  and  the  spe- 
cial charters  of  numerous  dties  then  exist- 
ing were  in  that  year  amended,  and  yet  the 
same  legislature  agreed  to  such  proposed 
amendment  to  the  constitution.  Laws  1891. 
pp.731,  732.  Such  proposed  amendment  was 
ratified  by  the  electors  of  the  state  in  No- 
vember, 1892.  The  question  recurs  wheth^ 
any  statute  was  bubsequently  enacted  which 
authorized  such  cities  so  incorporated  by 
special  chart»s  in  1891  to  adopt  the  general' 
charter  law.  That  law  was  amended  In 
many  Important  provisions  by  chapter  812; 
Laws  1893.  The  first  section  of  this  last- 
named  act  amended  the  first  section  of  the 
general  charter  law  so  that  the  cities  of  the 
state  then  existing  or  that  might  be  created 
under  the  provisions  of  that  act  should  be 
divided  into  four  dasses  as  therein  stated. 
But  that  act  did  not  expressly  undertake  to 
amend  the  provisions  of  sections  2  and  8  of 
chapter  826,  Laws  1889,  above  quoted;  nor 
did  it  expressly  authorize  the  cities  incorpo- 
rated by  special  charters  in  1891  to  adopt 
such  general  charter  law.  A  new  provision 
in  that  act,  relating  to  the  payment  of  the 
proportionate  share  of  the  Joint  indebted- 
ness of  a  town  and  a  city  situated  therein, 
is  made  applicable  to  any  city  then  incorpo- 
rated under  a  special  charter,  and  so  Jointly 
indebted.  Section  la,  c.  312,  Iolws  1893.  The 
act  also  amended  section  13,  c.  326,  Laws 
1889,  but  continues  the  provision  of  that  sec- 
tion quoted  above.  Section  6,  c.  312,  Laws 
1893.  Section  267,  c.  326,  Laws  1889,  author- 
ised all  dties  then  "existing  under  any  spe- 
cial law"  to  "exercise  all  the  powers  con- 
tained" in  that  "act  relating  to  the  issuing 
of  improvement  bonds  to  pay  for  spedal  as- 
sessments." By  section  72,  c.  812,  Lav^ 
1808,  that  section  was  amended  so  as  to  de- 
clare, among  other  things,  that:  "Any  city 
now  organized  under  a  special  charter,  may 
adopt  the  provisions  of  any  special  clu^iter, 
section  or  subdivision  of  any  section  of  this 
act  and  may  exercise  any  power  or  fran- 
chise hereby  conf  ored  upon  dties  organized 
under  this  act  in  addition  to,  or  in  lien  of, 
the  provisions  of  its  special  charter  and  the 
powers  and  franchises  therein  spedfled  by 
an  ordinance  adopted  for  that  purpose  by  a 
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three-fonrths  vote  of  all  the  members  of  the 
common  council  elect,  and  when  adopted  as 
bereln  prescribed,  aucb  ordinance  shall  op- 
erate to  that  extent  as  an  amendment  of 
such  special  charter.  •  •  •  No  city,  how- 
eyer,  shall  be  deemed  to  bare  Burr«idered 
Its  special  charter  and  organized  under  this 
act  nntll  It  shall  have  adopted  all  its  pro- 
visions in  fuU,  as  hereinbefore  provided." 
Thus  the  city  of  Tomahawlc,  as  weU  as  any 
other  city  created  by  special  charter  in  1881, 
was,  by  that  amendment,  expressly  author- 
ised to  adopt  "any  special  chapter,  section, 
or  subdivision  of  any  section"  of  that  act 
and  to  "exercise  any  power  or  franchise" 
thereby  conferred  upon  cities  organized 
thereunder.  Unless  such  express  authority 
te  so  adopt  any  portion  of  the  general  char- 
ter law  was  regarded  broad  enough  to  em- 
power any  city  then  organized  under  a  spe- 
cial charter  to  adopt  the  entire  general  char- 
ter law,  there  was  no  necessity  for  declaring 
therein  that  no  such  city  should  "be  deemed 
to  have  surrendered  its  special  chapter"  un- 
til it  should  have  "adopted  all"  the  provi- 
sions of  the  general  charter  law.  The  impli- 
cation may  fairly  be  Indulged  that,  in  case 
such  city  should  adopt  all  the  provisions  of 
the  general  charter  law,  then  it  should  there- 
by "be  deemed  to  have  surrendered  its  spe- 
cial charter."  Since  such  city  was  expressly 
authorized  to  adopt  chapter  after  chapter 
until  the  whole  should  be  included,  there 
would  seem  to  be  no  want  of  power  to  adopt 
the  whole  In  the  flrst  instance.  A  grant  of 
power  clearly  Implied  is  Just  as  effective  as 
a  grant  of  power  expressly  declared.  Any 
other  construction  would  defeat  the  object 
of  the  general  charter  law  as  to  all  cities  in- 
corporated by  special  charters  In  1891.  The 
genM'al  purpose  of  the  enactment  is  to  be 
considered  in  construing  its  provisions.  Thus 
it  has  been  held  by  the  highest  court  in  Eng- 
land that:  "Where  the  main  object  and  in- 
tention of  a  statute  are  clear,  it  must  not  be 
reduced  to  a  nullity  by  the  draftsman's  un- 
skillfnlness  or  ignorance  of  law,  except  in 
the  case  of  necessity,  or  the  absolute  Intract- 
ability of  the  language  used."  Salmon  v. 
Duncombe.  11  App.  Cas.  027.  "Even  penal 
statutes  are  not  to  be  construed  so  strictly 
as  to  defeat  the  obvious  Intention  of  the  leg- 
islature." Maiiltowoc  Co.  V.  IVuman,  91  Wis. 
12.  64  X.  W.  310.  In  the  language  of  the 
late  Justice  Field:  "All  laws  should  receive 
a  sensible  construction.  General  terms 
should  be  so  limited  in  their  application  as 
not  to  lead  to  injustice,  oppression,  or  an 
absurd  consequence.  It  will  always,  there-' 
fore,  be  presumed  that  the  legislature  in- 
tended exceptions  to  its  language  which 
would  avoid  results  of  this  character.  The 
reason  of  the  law,  in  such  cases,  should  pre- 
vail over  its  letter."  D.  S.  r.  Klrby,  7  Walt 
4S6,  487,  19  h.  Ed.  280.  We  must  bold  that 
the  city  had  the  power  to  adopt  the  general 
charter  law  in  1800,  and  did  so. 
2.  It  follows  that  chapter  199  of  the  liiws 
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of  1896,  amending  the  general  charter  law, 
as  the  same  was  amended  by  section  8,  c. 
188,  of  the  Laws  of  1897,  and  now  found  in 
subdivision  142a  of  section  925  of  the  Re- 
vised Statutes  of  1808,  was  applicable  to  the 
city  of  Tomahawk  in  1807,  when  the  taxes 
in  question  were  levied.  In  that  statute  it 
is  provided  that:  "A  tax  levied  for  any  one 
year  for  municipal  purposes,  together  with 
the  tax  required  to  be  levied  for  state,  coun- 
ty, county  school  and  school  distzict  pur- 
poses, and  for  delinquent  taxes  for  the  pre- 
ceding year,  shall  not  exceed  the  amount  of 
three  per  cent  of  the  assessed  value  of  real 
and  personal  property  of  the  city  in  that 
year."  The  later  amendment  increasing  such 
per  cent  is  not  here  Involved.  Chapter  262, 
Laws  1899.  Counsel  for  the  defendants  con- 
tend that  subsection  142a  Is  unconstitutional, 
and  also  void  for  uncertainty.  We  perceive 
no  uncertainty  in  the  language  .employed. 
The  constitution  of  this  state  expressly  gave 
to  the  legislature  power,  and  charged  it  with 
the  duty  "to  provide  for  the  organization  of 
cities  and  incoritorated  villages,  and  to  re- 
strict their  power  of  taxation  •  •  •  so 
as  to  prevent  abuses  in  assessments  and  tax- 
ation." Section  3,  art  11,  Const  Wis.  The 
restriction  in  question  must  be  deemed  to 
have  been  made  pursuant  to  such  mandate. 
Counsel  contends  that  assuming  that  the 
city  was  subject  to  such  limitation,  and  that 
the  same  was  valid,  nevertheless  it  was  In- 
operative, so  far  aa  it  restricted  the  power 
of  the  dty  to  levy  taxes  in  excess  of  8  per 
cent  to  pay  debts  contracted  prior  to  the 
adoption  of  the  general  charter  law.  It  is 
enough  to  say  that  according  to  the  flndings. 
above  set  forth,— which  are  verities  In  the 
case,— the  aggregate  amount  of  the  state  tax 
and  the  county  tax,  and  waterworks  bonds 
and  interest  and  railroad  bonds  and  inter- 
est is  a  considerable  less  than  the  3  per  cent 
authorized,  and  hence  the  question  suggest- 
ed is  not  involved  in  the  case.  Whether  a 
taxpayw,  as  here,  can  properly  raise  such 
question,  or  whether  it  can  only  be  properly 
raised  by  the  bondholder,  as  argued  by  coun- 
sel, may  be  an  Important  question;  but,  as 
It  is  not  here  involved,  we  decline  to  consider 
it  The  Judgment  of  the  circuit  court  is  af- 
firmed. 


DUNLAVEY   v.    RACINE   MALLEABLE   ft 

WROUGHT  IRON  00. 
(Supreme  Court  of  Wisconsin.    April  30,  1901.) 

MASTER  AND  SERVANT— NBOLIOBNCB—BVI- 
DENCB-8UFFICIENCT— FIRB  ES- 
CAPES—STATUTES. 

1.  A  factory  caught  fire,  and  a  servant  sus- 
tained injuries  by  jumping  from  a  third-story 
window.  In  a  suit  for  the  injuries,  piaintIS 
contended  that  the  fire  was  caused  by  the  negli- 
gent maintenance  by  the  master  of  a  vat  con- 
taining inflammable  material  in  proximity  to  a 
trip  hammer,  and  that  the  material  was  ignited 
by  sparlES  from  the  hammer.  It  appeared  that 
the  hammer  was  situated  30  feet  from  the  vat 
and  there  was  evidence  that  the  sparks  from 
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the  trip  hammer  wonid  not  contatn  sofflcient 
beat  to  cause  nbf  sinbstance  to  ignite  for  a  di»- 
tance  greater  than  20  feet;  that  the  fife  waa 
first  diacovered  on  a  rack  beaide  the  vat,  the 
rack  being  used  to  drain  articles  that  had  been 
dipped  in  the  rat;  that  the  rat  was  covered 
at  that  titne,  bnt  that  In  endeavoring  to  pnt 
out  the  fire  the  cover  waa  knocked  off,  and  fire 
thereupon  appeared  in  the  vat.  The  same  con- 
ditions had  existed  many  years  without  derelop- 
injf  danger  from  sparks.  ffeW,  that  the  erl- 
dence  was  Insufficient  to  support  a  verdict  that 
defendant  waa  Begligent  in  locating  the  vat  and 
rack  the  distance  thev  were  from  the  hammer. 
2.  Laws  1895,  c.  sBs  (Rev.  St.  1S98,  8  4390), 
declares  that  every  fartory  building  of  three 
storiea  or  more  in  height  in  which  more  than 
26  people  are  employed  shall  be  provided  with 
certain  iron  fire  escapes  on  the  outside  of  the 
baSlding,  save  such  as  were  provided  with  rea- 
sonable fire  escapes  at  that  time.  A  boilding 
erected  prior  to  the  passage  of  the  act  was  in 
pert  three  stories  in  height,  and  there  were  fire 
windows  on  the  side  of  the  third-story  part, 
which  looked  out  on  the  flat  roof  of  the  second- 
story  part;  the  middle  window  extending  to 
the  floor  of  the  third  story.  Along  one  aide  of 
the  second-story  part  there  was  a  lean-to,  and 
it  was  six  or  seven  feet  from  the  top  of  the 
second  story  to  the  roof  of  the  one-story  part, 
and  there  was  a  Udder  connecting  such  roofs, 
and  the  roof  of  the  one-story  part  was  abont 
seven  feet  from  the  ground.  The  roof  of  the 
first-story  part  waa  Just  below  the  window  sills 
of  the  second  story.  There  were  large  doors 
on  each  floor  in  th^  third-story  part,  and  there 
was  an  inside  stairway,  from  three  to  four 
feet  wide,  at  each  end  of  the  third-story  part, 
leading  from  floor  to  floor.  Held,  that  the  build- 
ing .  was  provided  with  sufficient  fire  eacapea, 
within  the  exception  of  the  statute. 

Appeal  from  clrcnlt  court,  Racine  county; 
Frank  M.  Fish,  Judge. 

Action  by  James  Danlarey  mgainst  th« 
Racine  Malleable  A  Wrought  Iron  Company. 
From  a  Jndgrment  In  favor  of  defendant, 
plaintiff  appeals.    AfBrmed. 

Ingalls  &  Ingall*  and  Wm.  Smledlng.  for 
appellant  Kearney  &  Thompson  and  J,  V. 
Qnarlea,  for  respondent 

OASSODAT,  C.  3.  This  Is  an  action  for 
personal  Injuries  sustained  by  the  plaintiff 
July  13,  1898,  when  he  lacked  two  days  of 
being  14  years  of  age,  while  In  the  employ 
of  the  defendant  In  Its  factory  In  Racine, 
and  In  the  act  of  escaping  from  the  build- 
ing, which  was  at  the  time  being  destroyed 
by  fire  alleged  In  the  complaint  to  hare  been 
caused  by  the  negligence  of  the  defendant  In 
permitting  to  be  operated  on  the  ground  floor 
of  such  factory  certain  trip  hammers,  anvils, 
and  forges  in  close  proximity  to  a  larger 
open,  unprotected,  and  expoved  yat  or  tank 
negligentiy  situated  on  said  ground  floor, 
containing  at  aU  of  the  times  herein  men- 
tioned a  quantity  of  highly  volatile  and  In- 
flammable material,  and  by  reason  of  such 
close  proximity,  and  on  said  date,  while  said 
trip  hammers,  forges,  and  anvils  were  In 
operation  by  defendant,  burning  bits  of 
heated  Iron,  sparks  of  flre,  and  redhot  scales 
of  iron  escaped,  flew,  end  were  driven  from 
said  trip  hammers,  anvils,  and  forges  Into, 
on,  and  about  said  tank  so  containing  such 
inflammable  substances,  and  thereby  caused 


the  same  to  Ignite,  and  said  entire  factory 
building  Immediately  took  fire  therefrom,  and 
quickly  filled  with  thick,  black  smoke  and 
poisonous  gases,  which  resulted  In  the  en- 
tire destruction  of  said  building;  that  at  tbe 
time  of  the  fire  the  plaintiff  was  engaged  on 
the  third  floor  of  the  building,  and  by  rea- 
son of  the  fact  that  the  building  was  sud- 
denly filled  with  flre,  smoke,  and  gases,  be 
was  deprived  of  all  means  of  escape  from 
the  burning  building,  except  through  a  win- 
dow In  the  third  story,  situated  near  the 
place  of  his  employment;  that,  as  the  only 
menns  of  escape  from  the  building,  he  leap- 
ed or  dropped  from  the  window  to  the  side- 
walk or  ground  below,  a  distance  of  nearly 
40  feet  and  struck  with  great  force  thereon, 
and,  as  a  result  from  the  fall,  fractured  both 
lower  limbs  near  the  ankles,  and  sustained 
an  Impacted  fracture  of  both  ankle  Joints, 
and  also  sustained  serious  permanent  in- 
juries to  the  back  and  spine.  The  complaint 
further  alleges,  in  effect  that  the  factory 
building  «was  three  stories  In  height,  and  for 
at  least  four  years  prior  to  Its  destruction 
was  occupied  in  practically  the  same  man- 
ner, defendant  employing  therein  during  all 
of  that  time  more  than  2S  persons;  that  at 
no  time  during  such  occupancy  was  the  fac- 
tory building  provided  with  any  fire  escapes, 
as  prescribed  In  chapter  355,  Laws  1895.  Is- 
sue being  Joined  and  trlnl  had,  tbe  court  at 
the  close  thereof  directed  a  verdict  in  favor 
of  the  defendant;  and  from  tbe  Judgment 
entered  thereon  accordingly,  and  also  from 
the  order  denying  a  new  trial,  the  plaintiff 
brings  these  appeals. 

As  stated,  in  substance,  in  the  brief  of  at- 
torneys for  the  plaintiff,  this  large  manu- 
facturing plant  of  the  defendant  had  stood 
as  then  constructed  about  five  years.  That 
it  fronted  on  West  street  on  the  south,  and 
extended  to  Milwaukee  avenue  on  tbe  west 
and  Geneva  street  on  the  east  That  it  was 
three  stories  high  for  the  whole  distance  on 
Geneva  street;  being  60  feet  with  windows 
for  each  story.  That  the  front  on  West 
street  was  three  stories  high  from  Genera 
street  west  for  a  distance  of  96  feet  with  an 
entrance  near  the  middle,  and  then  it  was 
two  stories  high  for  a  distance  of  44  feet  to 
Milwaukee  avenue,  with  windows  for  each 
story.  That  there  were  five  windows  on  the 
west  side  of  the  tbird-story  part  looking 
out  onto  the  flat  roof  of  the  second-story 
part;  the  middle  one  extending  to  the  floor 
of  the  third  story.  That  along  on  the  north 
side  of  the  second-story  part  was  a  one-story 
Wooden  lean-to,  and  It  extended  east  abont 
75  feet  from  the  west  line  of  the  building. 
That  It  was  over  14  feet  from  the  ground 
floor  in  the  third-story  part  to  the  floor  of 
the  second  story,  and  12  feet  from  the  floor 
of  the  second  story  to  the  floor  of  the  third 
Story,  That  the  one  and  two  story  parts,  to- 
gether, were  larger  In  area  than  the  tblrd- 
story  part  That  the  roof  of  the  second-story 
part  was  flat  and  descended   towards  tbe 
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north.  That  the  distance  from  the  roof  of 
the  Becond  story  to  the  roof  of  the  one-story 
part  was  S  or  7  feet,  aud  the  distnnce  from 
the  roof  of  the  one-story  part  to  the  ground 
-was  about  seven  feet.  That  between  the 
roof  of  the  one-story  part  and  the  roof  of 
tbe  second-story  part  there  was  a  wooden 
ladder  reaching  from  one  to  the  other,  spik- 
ed to  tbe  cornice.  That  the  roof  of  the  one- 
story  part  along  a  portion  of  the  distance 
was  Just  below  the  window  sills  of  the  sec- 
ond story.  That  there  were  windows  in  all 
the  several  stories.  That  there  were  large 
doors  on  each  floor  in  the  east  end  of  tbe 
tlilrdHstory  part  opening  on  Geneva  street. 
That  there  were  large  doors,  used  for  a 
driveway,  on  the  ground  floor  of  the  third- 
story  part,  about  tbe  center,  leading  In  from 
West  street,  on  the  south,  and  which  was  a 
main  entrance.  That  at  the  north  side  of 
the  third-story  part,  and  about  the  middle, 
there  was  an  elevator  shaft  That  there  was 
an  Inside  wooden  stairway,  from  3  to  4  feet 
wide,  at  each  end  of  the  third-story  part, 
leading  from  floor  to  floor,  &nd  thence  to 
the  ground  floor  of  the  blacksmith  shop  be- 
low. That  the  top  floor  of  the  third-story 
part  was  partitioned  off  Into  several  com- 
partments on  either  side  of  a  passageway 
through  the  middle  leading  to  the  stairways 
and  openings  at  each  end.  That  the  third 
floor  was  the  finishing  department  where  the 
polishing,  bufllng,  and  Japanning  were  done 
That  the  second  floor  of  tbe  third-story  part 
contained  machinery,  and  the  ground  floor 
was  the  blacksmith  shop,  in  which  were  ojier- 
ated  several  trip  hammers,  drop  bnmraers, 
'anvils,  forges,  and  a  large  machine  called  a 
"bulldozer."  That  the  blacksmith  shop  was 
a  ground  floor,  excepting  towards  the  wester- 
ly end,  where  there  was  a  wooden  floor  or  a 
platform  made  of  boards  laid  on  the  ground, 
for  the  men  to  work  on  In  Ironing  off  wbif- 
fletrees  and  neck  yokes.  That  such  board 
floor  was  about  16  feet  wide  and  about  25 
feet  long.  That  along  a  portion  of  the  south 
side  of  tills  platform  a  couple  of  planks  were 
fastened,  and  on  these  planks  were  set  some 
anvils  for  use  by  employes  working  on  the 
platform.  That  a  rat  with  draining  rack 
attached,  used  for  dipping  and  draining 
neck  yokes  and  whiffletrees,  and  containing 
a  quantity  of  benzine  and  gloss  oil,  was  sit- 
uated close  to  the  north  side  of  the  platform 
In  tbe  blacksmith  shop.  Tliat  the  tank  was 
about  5  feet  long  and  2  feet  wide,  and  made 
of  Iron,  and  was  buried  halfway  under^ 
ground,  and  the  vat  proper  was  covered  with 
a  board  cover,  which  had  been  In  use  for 
several  years.  That  the  draining  rack  con- 
nected with  the  vat  was  Inclined  so  the  drip 
would  run  back  Into  the  tank,  Instead  of  on 
the  ground,  on  which  neck  yokes  and  whif- 
fletrees were  laid  to  drain  after  dipping. 
That  the  rat  was  6  or  6  feet  further  north 
ttom  the  trip  hammer  than  the  old  one  for- 
merly was,  In  order  to  be  safer  from  flre. 
That  the  flre  was  flrst  discovered  *n  th« 


draining  rack,  and  almost  at  the  Mcme  time, 
through  cracks  or  openings  in  the  cover,  flre 
was  discovered  In  the  vat  That  tbe  long 
way  of  the  platform  In  the  blacksmith  shop 
was  east  and  west  wholly  situated  west  of 
the  main  driveway  going  into  the  blacksmith 
shop  from  the  south;  and  the  bulldozer  was 
east  of  the  west  end  of  the  platform,  and 
oast  of  .the  main  driveway  In  from  the 
south.  Tbat  Propelka's  trip  hammer  was 
situated  about  due  south  from  the  vat,  and 
was  tbe  nearest  trip  hammer  to  tbe  vat  and 
was  situated  on  tbe  south  side  of  the  plat- 
form, and  obout  5  feet  from  tbe  south  side 
thereof.  That  this  hammer  bad  been  operat- 
ed by  Fropelka  at  the  same  place  and  on  the 
same  kind  of  work  for  several  years,  and 
was  near  tbe  south  wall  of  the  blacksmith 
Shop,  and  west  of  tbe  south  entrance.  That 
in  operating  this  machine  Projpelka  stood  be- 
tween the  south  wan  of  tbe  blacksmith  shop 
and  the  hammer,  facing  tbe  vat  to  the  north, 
with  his  forge  to  tbe  right  That  Carlson 
operated  a  trip  hammer  In  the  blacksmltb 
shop  about  25  feet  distant  from  tbe  Fro- 
pelka hammer,  on  the  east  side  of  the  drive- 
way. That  at  the  time  of  the  flre  there 
were  at  least  25  men  and  boys  employed  on 
each  of  the  three  floors.  That  Glus  Barts 
had  charge  of  the  bojm  on  the  third  floor 
when  the  foreman  was  out  That  at  the  time 
of  the  flre  the  plaintiff  was  employed,  with 
others,  Indnding  6us  Bartz,  in  the  south- 
west comer  room  on  the  third  floor,  and 
there  were  windows  from  that  room  west 
looking  out  onto  the  two-story  root,  which 
room  was  within  3  feet  of  the  flre.  That 
the  second-story  part  was  occupied  as  the 
woodworking  department  and  the  one-story 
part  contained  the  annealing  ovens.  That 
this  manufacturing  plant  la  no  way  Joined 
or  was  connected  with  any  other  building 
or  buildings. 

The  accident  happened  Jnst  after  the  noon 
hour.  According  to  the  record,  the  origin  of 
the  flre  was  and  is  unknown.  It  was  first 
discovered  on  the  rack  mentioned,  and  was 
then  about  as  large  as  a  lamplight  How  it 
originated  Is  left  by  the  evidence  to  mere 
conjecture.  The  rack  was  Just  on  the  west 
side  of  tbe  vat  and  inclined  therefrom  to- 
wards the  west  ss  stated.  The  vat  was 
covered  on  that  day,  but  In  trying  to  put  out 
the  flre  tbe  cover  was  knocked  from  tbe  top 
by  some  one,  and  soon  thereafter  flre  appear- 
ed In  the  vat.  Whether  tbe  flame  from  the 
rack  ran  down  Into  the  vat  or  not,  the  wit- 
nesses were  unable  to  say.  The  theory  of 
the  plaintiff,  as  Indicated  from  the  statement 
of  his  counsel,  seems  to  be  that  the  flre  was 
started  by  sparks  flying  from  Propelka's 
trip  hammer,  and  setting  flre  to  the  vat  or 
rack,  or  both.  As  Indicated,  that  trip  ham- 
mer was  situated  south  of  the  platform  de- 
scribed, and  the  vat  and  rack  were  both 
north  of  that  platform,  and  directly  or  nearly 
directly  north  from  that  trip  hammer.  It  Is 
also  undisputed  tbat  tbe  vat  and  tack  were 
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from  30  -to  35  feet  north  of  that  trip  bam- 
mer.  There  is  no  evidence  tending  to  prove 
that  such  sparks  from  that  trip  hammer 
would  retain  sufficient  heat  to  cause  any 
substance  to  Ignite  for  a  greater  distance 
than  20  feet,  but  It  appears  to  be  affirmative- 
ly established  to  the  contrary.  Certainly, 
there  Is  no  evidence  tending  to  prove  that 
they  would  retain  such  heat  for  a. distance 
of  25  feet,— much  less,  SO  feet.  The  same 
condition  of  things  had  existed  for  many 
years  without  developing  any  danger  from 
such  sparks.  No  verdict  for  damages  could 
be  sustained  without  being  supported  by  evi> 
dence.  Such  a  verdict  could  not  rest  upon 
mem  conjecture,— obviously  not,  when  con- 
trary to  all  reasonable  probabilities.  We 
must  hold  that  the  evidence  Is  Insufficient  to 
support  a  verdict  that  the  defendant  was 
negligent  in  locating  the  vat  and  rack  the 
distance  they  were  from  the  trip  hammer. 

Counsel  for  the  plaintiff  further  contend 
that  the  plaintiff  is  entitled  to  recover  by 
reason  of  the  absence  of  any  fire  escape,  as 
prescribed  by  chapter  355,  Laws  1895  (sec- 
tion 45T6a,  Sanb.  &  B.  Ann.  St.;  section  4390, 
Rev.  St  1898).  The  seventh  section  of  that 
act,  thai  and  now  In  force,  "provided  that 
none  of  the  provisions  of  this  act  shall  apply 
to  any  buildings  now  erected  and  which  are 
supplied  with  a  reasonable  fire-escape,  or  fire- 
escapes."  Section  1686e,  Rev.  St  1808,  p. 
1187;  section  25,  c.  851,  Laws  1890.  The  sev- 
eral parts  of  the  building  in  question,  as 
described  by  the  plaintiff's  counsel,  are  giv- 
en above.  It  was  constructed  in  1801,  and 
hence  the  provisions  of  chapter  355,  Laws 
1895,  quoted,  were  applicable  to  this  build- 
ing. The  jidalntlff  testified  to  the  effect  that 
when  the  whistle  sounded  he  started  out 
from  his  room,  in  the  southwest  corner  of 
the  building,  on  the  third  floor,  to  see  what 
was  the  matter,— what  was  going  on  in  the 
shop;  that  he  went  east  to  where  some 
workmen  were  at  the  fire  hose,  and  heard 
some  one  shout  "Fire!  Get  out;"  that  he 
then  turned  back  to  his  room  to  get  his  coat; 
that  there  was  neither  smoke  nor  fire  on  the 
third  floor  at  that  time;  that  he  tried  to  go 
down  the  west  stairway,  and  was  driven 
back  by  the  smoke;  that  he  then  went  to 
the  stairway  at  the  east  end  of  the  building, 
and  reached  the  second  floor,  and  started 
down  the  stairway  to  the  first  floor;  that 
the  door  at  the  foot  of  that  stairway  was 
opened  by  some  one.  and  the  smoke  drove 
lilm  back  to  the  second  floor;  that  he  stood 
for  a  time  at  the  east  doorway  of  the  second 
floor,  which  was  cut  down  to  the  level  of 
the  second  floor,  and  was  open  at  the  time; 
that  he  then  went  to  the  third  floor,  and 
into  •  small  room  In  the  southeast  comer, 
from  the  window  of  which  he  dropped  to 
the  ground.  Thus  It  appears  from  the  plaln- 
tifTs  testimony,  and  the  statement  made  as 
to  the  condition  and  shape  of  the  different 
parts  of  the  building,  that  when  the  flre 
started  he  was  in  his  room  on  the  west  side 


of  the  third  floor  of  the  building;  that  after 
going  to  the  eajst  part  of  the  building  to 
learn  the  cause  of  the  alarm,  he  returned  to 
his  own  room  for  bis  coat;  that  five  win- 
dows opened  from  that  third  floor  out  onto 
the  flat  roof  of  the  two-story  part  descend- 
ing towards  the  north;  that  fotu:  of  such 
windows  came  down  to  within  three  feet  of 
the  third  floor;  that  the  middle  window  of 
the  five  was  at  the  westerly  end  of  a  hall- 
way extending  east  and  west  and  was  cut 
down  to  the  levd  of  the  third  floor,  so  that 
it  was  only  about  one  foot  from  that  door 
down  to  the  flat  roof  of  the  second  story; 
that  it  was  so  cut  down  in  order  to  furnish 
easy  means  of  egress  from  the  third  story 
to  the  flat  roof  of  the  second  story;  that 
such  flat  roof  of  the  second  story  was  only 
a  few  feet  below  any  of  the  five  windows  on 
that  west  side;  that  such  flat  roof  of  the 
second  story  hnd  been  much  used  as  a  loun- 
ging place  during  the  noon  hour  by  the  em- 
ployes on  the  third  floor.  Including  the  plain- 
tiff; that  the  distance  from  the  flat  roof  of 
the  two-story  part  to  the  flat  roof  of  the  one- 
story  part  was  not  more  than  6  or  7  feet 
with  a  firm  ladder  upon  which  to  descend; 
that  the  distance  from  the  flat  roof  of  the 
one-story  part  to  the  ground  did  not  exceed 
seven  feet.  The  statute  relied  upon  only  re- 
quired "one  or  more"  fire  escapes  In  build- 
ings "three  or  more  stories  high."  After 
careful  consideration,  we  have  reached  the 
conclusion  that  the  building  in  question  was, 
at  the  time  of  the  passage  of  the  act  relied 
upon,  "supplied  with  a  reasonable  fire  es- 
cape," within  the  meaning  of  that  statute. 
The  Judgment  and  order  of  the  circuit  court' 
ore  both  affirmed. 

DODGE,  J.,  took  no  part 


CLAUSEN  V.  HEAD  et  «L 
(Supj-eme  Court  of  Wisconsin.    April  80,  1901.) 

ASSOCIATIONS  — CHARACTER  —  CORPORATIONS 
—  STATUS  OP  COMPANY  —  ASSIONMBNT  FOR 
CREDITORS— BSTOPPEI^—BLBCnON  OF  RBU- 
EDIBS. 

1.  Where  plaintiff  dealt  with  an  association 
of  IndiTiduals  as  a  corporation,  such  dealing 
fixed  the  status  of  the  association  as  to  that 
transaction  by  estoppel,  and  plaintiff  was  not 
entitled  to  subsequently  claim  a  liability  arising 
therefrom  against  the  association  as  partners. 

2.  Where  certain  persons  associate  together 
assumed  to  be  a  corporation,  and  as  such  exe- 
cuted an  assignment  for  the  benefit  of  creditors, 
and  plaintiff,  a  creditor,  filed  hia  claim  arainst 
the  company  as  a  corporation,  he  thereby  elected 
to  treat  the  company  as  a  corporation,  and 
hence  it  was  immaterial  whether  It  was  so  in 
(act  prior  to  the  filing  of  the  claim. 

3.  Though  plaintiff  was  not  bound  by  estoppel 
to  recognize  the  association,  as  a  corporation, 
as  his  debtor,  before  filing  his  claim,  and  was 
entitled  to  proceed  against  the  association  as  a 
corporation  or  against  the  members  as  partners, 
be  naving  elected  to  file  his  claim  with  the  as- 
signee of  the  corporation  as  such,  with  knowl- 
edge of  the  facts,  he  tiiereby  waived  his  right 
to  charge  the  niuuiliei-s  of  tl^  SMOCiation  as 
partners.  iigilizcd  by  vjt; 
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4.  There  is  no  Buffldeat  pctvity  between  the 
membera  of  a  corporation  and  tne  coi-poratlon, 
BO  that  a  judgment  between  a  creditor  and  a 
corporation  ia  res  judicata  in  a  subsequent  suit 
ajB  to  the  same  or  other  cause  of  action  between 
the  creditor  and  the  persons  composing  the  cor- 
poration. 

6.  The  doctrine  that  intent  to  mal^e  an  elec- 
tion between  inconsistent  remedies  is  essential 
to  a  choice,  and  that  absence  of  such  intent  will 
relieve  from  the  effect  of  the  pursuit  of  one 
of  the  remedies,  applies  only  where  action  in 
the  first  instance  is  taken  in  ignorance  of  the 
facts;  and  hence,  where  a  knowledge  of  the 
facts  exists,  intent  to  make  the  election  is  pre- 
sumed as  matter  of  law,  which  intent  is  not 
affected  hy  declaration  or  reservation  of  a  right 
to  pursue  an  inconsistent  remedy  at  a  subse- 
quent time. 

Appeal  from  circuit  court,  Kenosha  conn- 
ty;  Frank  M.  Fish,  Judge. 

Action  by  John  Clausen  against  Dan  Head 
and  others.  From  a  judgment  in  favor  of  de- 
fendants, plaintiff  appeals.    AflBrmed. 

Action  on  contract  to  recover  of  defend- 
ants as  partners  the  sum  of  $1,000.  Defend- 
ants, for  some  time  prior  to  1885,  pretended 
to  be  a  corporation  by  the  name  of  Dan  Head 
&  Co.,  and  as  such  carried  on  a  banking 
business  in  the  city  of  Kenosha,  Wis.  At 
the  time  named,  the  company,  as  a  corpora- 
tion, made  an  assignment  to  George  Hale  for 
the  benefit  of  creditors.  Pursuant  thereto 
said  assignee  took  possession  of  the  assets 
of  the  ostensible  assignor  and  proceeded  to 
administer  his  trust.  Plaintiff,  pretending 
to  have  a  claim  against  said  company,  with 
knowledge  that  It  was  a  mooted  question 
whether  the  association  was  a  corporation  or 
a  partnership,  filed  his  claim  In  the  assign- 
ment proceeding,  using  this  language:  "This 
deponent  does  not  admit  that  Dan  Head 
&  Co.  is  a  corporation  and  does  not  waive 
his  right  to  proceed  against  them  or  either 
of  them  as  partners."  The  assignee  filed 
objections  to  the  claim,  and  such  proceedings 
were  thereafter  duly  taken  that  an  Issue  was 
presented  for  judicial  determination  as  to 
whether  the  claim  represented  Indebtedness 
of  Dan  Head  &  Co.  or  a  liability  of  one 
Urban  J.  Lewis.  Such  proceedings  were  duly 
taken  for  the  final  determination  of  such 
Issue  that  it  was  decided,  in  the  circuit  court 
having  charge  of  the  assignment  proceedings. 
In  favor  of  the  assignee.  A  judgment  was 
duly  rendered  to  that  effect,  an  appeal  was 
taken  from  such  judgment  to  this  court,  and 
a  decision  was  here  rendered  affirming  the 
Judgment  of  the  court  below,  dansen  v. 
Hale,  9G  Wis.  100,  71  N.  W.  122.  February 
2,  1900,  in  Slocum  v.  Head,  105  Wis.  491,  81 
N.  W.  673,  50  L.  R.  A  324,  It  was  decided 
that  Dan  Head  &  Oo.  was  not  a  corporation, 
but  a  partnership;  but  that  the  association 
known  by  such  name  might  have  the  status 
of  a  corporation  by  estoppel  as  to  persons 
who  dealt  with  It  as  such.  Subsequent  to 
the  last  occurrence  referred  to,  this  action 
was  brought  against  the  members  of  the  firm 
of  Dan  Head  &  Co.  as  partners.  The  relief 
sought  in  the  action  was  the  same  as  that 


involved  In  the  aforesaid  Issue  formed  in  the 
assignment  proceedings.  The  answer  to  the 
complaint  raised  for  decision  the  question 
of  whether  the  former  adjudication  of  the 
claim,  under  the  doctrine  of  res  adjudlcata 
or  the  doctrine  of  estoppel,  or  both,  precluded 
plaintiff  from  retrying  the  question  as  against 
defendants,  or  whether  his  claim  represented 
Indebtedness  of  Dan  Head  &  Co.  The  ques- 
tion was  decided  in  favor  of  defendants,  and 
from  the  judgment  accordingly  entered  this 
appeal  was  taken. 

Baker  &  Baker  (Wallace  Ingals  and  A.  L. 
Sanborn,  of  counsel),  for  appellant  Peter 
Fisher,  for  respondents. 

MARSHALL  J.  (after  stating  the  facts). 
The  judgment  must  be  affirmed  upon  several 
grounds,  either  of  which  is  sufficient  If 
appellant  in  the  transaction  out  of  which  the 
alleged  claim  arose,  dealt  with  the  associa- 
tion known  as  Dan  Head  &  CX>.  as  a  corpora- 
tion, such  dealing,  by  estoppel,  as  tQ  such 
transaction,  fixed  the  status  of  the  company 
to  be  what  it  was  represented  and  recognized 
to  be  therein.  Slocum  v.  Head,  105  Wis.  431. 
81  N.  W.  673,  60  L  R.  A.  3^.  If  the  deal- 
ings with  the  associhtlon,  if  any  such  were 
had,  were  not  with  It  in  the  capacity  men- 
tioned, since  It  appears  beyond  dispute  that 
when  the  claim  was  filed  with  the  assignee 
appellant  recognized,  for  the  puri>0Bes  of  the 
proceeding,  the  existence  of  Dan  Head  &  Oo. 
as  a  corporation  and  the  assignment  as  that 
of  such  corporation,  thereby,  if  the  situation 
were  otherwise  before,  the  claim,  if  in  ex- 
istence against  Dan  Head  &  Co.  in  any  ca- 
pacity, became  by  estoppel  a  claim  against 
the  company  as  a  corporation  and  the  as- 
signee in  his  representative  capacity  as  as- 
signee thereof.  If  appellant  before  filing 
his  claim,  was  not  bound  by  estoppel  to  rec- 
ognize Dan  Head  &  Co.,  as  a  corporation,  as 
his  debtor,  if  the  company  was  indebted  to 
him  at  all.  he  had  two  remedies  to  enforce 
it,  which  were  inconsistent  with  each  other. 
He  could  proceed  against  the  association  out- 
side of  or  in  the  assignment  proceedings,  as 
a  corporation,  or  against  the  members  there- 
of as  partners.  Having  made  an  election  be- 
tween two  courses,  with  knowledge  of  the 
facts,  he  waived  the  one  not  chosen.  War- 
ren V.  Landry,  74  Wis.  144,  42  N.  W.  247; 
Bank  of  Lodl  v.  Washburn  Electric  Light  & 
Power  Co.,  98  Wis.  649,  74  N.  W.  363;  Oar- 
roll  V.  Fethers,  102  Wis.  436,  78  N.  W.  604; 
Barth  v.  I»effelholtz  (Wis.)  84  N.  W.  846; 
Fuller-Warren  Oo.  v.  Harter  (decided  April 
9,  1901)  85  N.  W.  698. 

The  foregoing  propositions  are  so  well  set- 
tled, and  the  application  thereof  to  tuis  case 
so  clear,  that  a  mere  statement  of  them,  with 
the  facts,  is  deemed  sufficient  to  show  that 
they  Justify  the  Judgment  appealed  from  and 
require  its  affirmance,  regardless  of  whether 
or  not  it  was  i-endered  upon  such  grounds. 

We  fully  agree  with  counsel  for  appellant 
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that  there  is  no  each  privity  between  the 
members  of  the  corporation  and  the  corpora- 
tion that  a  Judgment  betyreen  a  person  and 
the  latter  is  res  adjudlcata  in  subsequent  lit- 
igation as  to  the  same  or  any  other  cause  of 
action  between  such  person  and  the  forma: 
(Wells,  Res  Adj.  «  ITO;  Finney  v.  Guy,  106 
Wis.  256,  82  N.  W.  585,  49  L.  R.  A.  486);  and 
that  if  the  judgment  In  this  case  were  de- 
pendent on  the  doctrine  of  res  adjudlcata  It 
conld  not  stand.  The  principle  that  a  person 
may  sue  a  corporation  and  proceed  to  final 
Judgment  without  prejudice  to  his  thereafter 
suing  upon  the  same  cause  of  action  or  an- 
other cause  of  action  involving  the  same 
wrong  against  the  members  of  such  corpo- 
ration, applies  where  there  are  Independent 
causes  of  action  or  remedies  against  snch 
members  and  the  corporation,  that  may  be 
pursued  regardless  of  each  other,  for  inde- 
pendent satisfactions  where  there  are  Inde- 
pendent wrongs  or  a  single  satisfaction 
where  there  is  but  a  single  wrong,  and  the 
two  remedies  are  not  inconsistent.  Snch  was 
not  the  situation  of  appellant  when  he  filed 
bis  claim  with  the  assignee  of  t>an  Head  & 
Co.  He  neither  had  nor  claimed  to  have 
more  than  one  wrong  to  be  redressed.  If 
his  dealings  In  the  transaction  out  of  which 
his  alleged  claim  arose  were  with  the  asso- 
ciation as  a  corporation,  he  had  no  remedy 
at  all  which  involved  a  denial  of  corporate 
existence.  At  best  he  had  two  remedies 
which  were  inconsistent,  one  against  the  cor- 
iwratlon,  and  one  against  the  members  there- 
of. He  was  where  he  could  take  either  of  two 
roads,  but  not  both.  The  roads  reached  out 
in  different  directions,  so  that  to  travel  one 
necessarily  required  the  abandonment  of  the 
other,  and  the  choice  of  one,  with  knowledge 
of  the  facts,  destroyed  beyond  recall  the  op- 
portunity to  take  the  other.  If  plaintiff 
had  possessed  two  entirely  independent  rem- 
edies, not  inconsistent  with  each  other,  as 
in  Barth  v.  lioeffclholtz,  supra,  or  had  but 
one  remedy  for  a  single  wrong  and  failed  In 
the  first  Instance  to  pursue  it  (Fuller- War- 
ren (3o.  V.  Harter,  supra;  In  re  Van  Nor- 
man; 41  Minn.  494,  43  N.  W.  334;  Gould  v. 
Blodgett,  61  N.  H.  115;  Schrepfer  v.  Insur- 
ance Co.,  77  Minn.  291,  79  N.  W.  1006),  the 
situation  now  would  be  different  Here,  tak- 
ing appellant  at  the  best  for  him,  there  were 
two  remedies  each  of  which  required  an  ad- 
judication of  whether  the  debt  Involved  was 
that  of  Lewis.  If  the  Indebtedness  was  not 
against  Lewis,  it  was  Indebtedness  of  Dan 
Head  &  Co.  as  a  corporation  or  as  a  partner- 
ship at  the  choice  of  plaintiff,  but  not  the 
Indebtedness  of  both  the  corporation  and  the 
members  thereof.  His  situation  was  no  bet- 
ter than  that  of  a  person  who  has  dealt 
with  another  as  principal  but  is  in  fact  the 
agent  for  third  persons.  Such  person  can 
pursue  either  the  ostensible  or  actual  prin- 
cipal at  his  election,  but  not  both.  Mechem, 
Ag.  i  668.  The  ostensibly  artificial  person, 
Pan  Head  ft  Co^  by  those  actively  manag- 


ing tiie  buslne8s,»wa8,  at  appellant'i  election, 
either  the  principal  or  the  agent  of  those 
brought  into  court  in  this  action  as  defend- 
ants. He  made  his  election  and  the  legal 
consequence  was  that  it  precluded  tilm  from 
tbereaJCter  taking  a  different  coarse. 

It  is  suggested  that  a  choice  of  remedies 
presupposes  Intent  to  make  a  choice;  that 
without  such  Intent  the  rule  we  have  dis- 
cussed does  not  apply;  also,  that  evidence 
was  erroneously  excluded  which,  if  admit- 
ted, would  have  shown  an  understanding  be- 
tween appellant  and  respondents,  when  the 
claim  was  filed  with  the  assignee,  that  such 
filing  and  the  prosecution  of  the  claim  in  the 
assignment  proceedings  should  not  prejudice 
appellant's  right  to  proceed  against  the  mem- 
bers of  the  corporation  as  partners,  and  that 
the  reservation  of  that  right  expressed  in  the 
claim  was  placed  therein  by  the  procure- 
ment of  respondents,  to  induce  appellant  to 
believe  that  his  rights  as  to  the  members  of 
Uie  corporation  would  not  be  Jeopardized  by 
proceeding  against  the  assignee;  that  appel- 
lant not  only  did  not  Intend  to  make  an  elec- 
tion of  .remedies,  but  that  respondents  are 
estopped  by  their  conduct  from  invoking  the 
former  Judgment  as  a  bar  to  the  prosecution 
of  this  action.  The  two  propositions  are  so 
tied  together,  seemingly,  that  we  have  stated 
and  will  treat  them  In  that  way.  The  doc- 
trine that  intent  to  make  a  choice  between 
inconsistent  remedies  Is  essential  to  a  choice, 
and  that  absence  of  such  intent  will  relieve 
one  from  the  effect  of  the  rule  we  have  dis- 
cussed, applies  only  where  action  In  the  first 
instance  was  taken  in  Ignorance  of  the 
facts.  Mechem,  Ag.  {  699;  7  Enc.  PI.  ft 
Prac.  p.  366.  Where  knowledge  of  the  facts 
exists,  consent  Is  conclusively  presumed  as  a 
matter  of  law;  and  such  presumption  can- 
not be  affected  by  any  declaration  or  reser- 
vation of  a  right  to  take  a  different  and 'in- 
consistent course  at  a  subsequent  time. 
There  Is  no  evidence  in  the  record  indicating 
that  appellant  acted  in  Ignorance  of  the 
facts.  All  the  Indications  are  to  the  con- 
trary. Nor  was  any  evidence  excluded,  so 
far  as  disclosed  by  the  questions  or  claimed 
by  counsel,  that,  had  it  been  admitted,  would 
have  shown  Ignorance.  ■  The  representations 
suggested,  which  the  evidence  excluded 
would  have  shown,  admitting  that  they  were 
made  as  fully  as  counsel  for  appellant  claim, 
referred  only  to  ttie  right  to  hold  the  mem- 
bers of  the  firm  or  corporation  of  Dan  Head 
ft  Co.  personally  liable  for  indebtedness  due 
from  such  company,  in  any  capacity.  The 
Idea  advanced  here  is  that  appellant.  In  ef- 
fect, entered  upon  a  contest  with  the  com- 
pany as  a  corporation,  as  to  whether  his 
claim  represented  Indebtedness  of  such  com- 
pany, with  the  right  reserved  by  agreement 
with  the  members  of  the  company  and  ex- 
pressed In  his  filed  claim,  in  case  he  failed, 
to  renew  the  contest  In  a  second  action 
against  the  members  of  the  company  as 
partners.    That  is  clearly  outside  of  the  fair 
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meanlug  of  the  reMrvatlon  In  tb«  claim  and 
tUe  oral  agreemeut  counsel  claioaa  was  made. 
Xlie  judgment  is  affirmed. 


.BJDLIi  T.  GUND. 
(Supreme  Court  ot  Wisconsin.    April  30,  1901.) 

MASTER  AND  SBRVANT-CONTRAGT  OF  BM- 
PLOYMBNT  —  TERMINATION  THEREOF  — 
WRONGFUL  DISCHARGE  —  CONSENT  OP 
BBRVANT  TO  DISCHAROB—BVIDBNCB— AD- 
MISSIBILITY—eUFElOISNCT. 

1.  Where  a  serrant  employed  for  a  term  of 
rears  consents  to  a  termination  of  bis  contract, 
on  his  discharge  before  the  expiration  gf  such 
term  he  cannot  maintain  an  action  against  the 
master  for  wrongful  discharge. 

2.  Letters  written  by  a  servant  employed  for 
a  term  of  years,  after  his  discharge,  before  the 
expiration  of  such  term,  are  admissible  as  ad- 
missions, in  an  action  against  the  master  for 
wrongful  discharge,  to  snow  that  the  serrant 
consented  to  the  termination  of  the  contract. 

3.  Letters  written  by  a  servant  both  before 
and  after  his  discharge,  which  accrued  before 
the  time  of  the  termina^on  of  his  contract  of 
employment,  caused  by  a  sale  of  the  business  of 
the  employer,  showed  that  the  servant  knew  of 
and  consented  to  the  termination  of  his  contract, 
and  that  he  expected  to  go  to  farming,  and  was 
pleased  at  the  change.  The  master  testified 
that  the  servant  consented  to  the  termination 
of  the  contract,  and  was  paid  an  extra  compen- 
aation  therefor,  which  was  denied  by  the  serv- 
ant, who  contended  that  the  extra  compensation 
was  for  extra  worli.  Held  sufficient,  in  an  ac- 
tion for  wrongful  discharge,  to  eupport  a  find- 
ing that  the  servant  consented  to  a  termination 
of  the  contract  of  employment. 

Appeal  from  circuit  court.  Bayfield  county; 
John  K.  Parish,  Judge. 

Action  by  F.  A.  Bell  against  John  Gund  for 
the  wrongful  discharge  of  plaintitC  from  the 
employ  of  defendant  Prom  a  Judgment  in 
favor  ot  the  defendant,  and  from  an  order 
denying  a  motion  for  a  new  trial,  plaintiff 
appeals.    Affirmed. 

Action  to  recover  on  a  contract  of  hiring. 
Plalntier  claimed  he  was  employed  by  defend- 
ant's general  manager  of  a  sawmill  business 
at  Iron  Biver,  W1&,  as  bookI:eeper  In  snch 
business  for  three  years,  at  $1,000  for  the 
first  year  and  $1,200  per  year  thereafter;  that 
be  commenced  work  under  such  contract  and 
continued  till  August  1,  1898,  when  be  was 
discharged  without  his  consent;  that  he  waa 
able  to  earn,  during  the  rest  of  his  term  of 
employment  but  J549.66,  leaving  $1,177.68  as 
the  balance  which  be  could  have  earned  but 
for  sncb  discharge.  The  action  was  to  re- 
cover that  sum  on  the  facts  stated. 

Defendaut  denied  that  bis  general  man- 
ager had  authority  to  hire  plaintiff  tor  three 
years,  admitted  that  plaintiff  was  hired  for 
a  time  as  bookkeeper;  that  be  served  in  that 
capacity  from  November  20,  1894,  till  he  was 
discharged,  August  1,  189G,  and  alleged  that 
he  left  such  employ  voluntarily;  that  he  was 
paid  In  full  for  services  actually  gendered, 
and  a  consideration  In  settlement  of  bis 
claims  under  bis  alleged  contract. 

The  jury  found  specially  that  defendant's 
agent,  preteoding  to  have  authority  ao  to  do^ 


engaged  plaintiff  an  bookkeeper  for  defend- 
ant In  his  sawmill  business,  (or  three  years; 
that  the  agent  did  not  have  such  authority; 
that  such  want  of  authority  was  never  waiv- 
ed by  defendant;  that  plaintiff  received  pay 
for  all  services  actually  rendered  under  sucb 
contract,  and  that  be  voluntarily  ceased  work 
August  1.  180G.  Judgment  was  rendered  for 
defendant  and  plaintiff  appealed. 

Alvord  Sc  Dillon,  for  appellant  Bleekman, 
Bloomlngdale  &  Berg,  for  respondent 

MARSHALL,  J.  (after  stating  the  facta). 
Several  questions  are  discussed  in  the  brief 
of  appellant's  counsel,  and  presented  for  con- 
sideration on  appropriate  assignments  of  er- 
ror; but  the  conclusion  which  has  been  reach- 
ed as  to  one  of  them  renders  the  others  im- 
material. If  plaintiff  consented  to  the  ter^ 
mlnation  of  his  relations  with  defendant 
when  he  was  discharged,  bis  subsequent 
claim  for  wages  for  the  balance  of  his.  al- 
leged term  was  without  any  foundation,  even 
if  it  be  a  fact  that  when  he  was  discharged 
a  binding  contract  for  such  term  existed. 
So  if  the  finding  of  the  Jury  on  that  question 
cannot  be  disturbed,  a  discussion  of  other 
questions  is  useless. 

We  should  say  in  passing  that,  wblle  there 
are  assignments  of  error  on  rulings  on  evi- 
dence, they  do  not  challenge  any  sucb  ruling 
bearing  on  the  Tital  question  mentioned. 

Counsel  for  plaintiff  maintain  that  there 
was  no  evidence  tending  to  sbow  that  plain- 
tiff consented  to  terminate  his  contract,  ex- 
cept some  letters  written  by  blm  between 
June  14,  1886,  and  August  30,  1896.  and  that 
tbey  ought  not  to  be  considered  because  they 
were  written  after  such  termination.  Ttaera 
seems  to  be  no  foundation  for  that  conten- 
tion. True,  the  letters  were  written  after  the 
occurrence  that  led  to  the  termination  of  tba 
employment,  but  not  after  the  latter  event 
But  if  It  was  otherwise,  we  know  of  no  rea- 
son why  they  were  not  competent  as  admis- 
sions by  plaintiff,  so  far  as  inconsistent  with 
bis  claim  that  he  was  discharged  against  his 
will.  Tbey  certainly  tended  to  show  that  be 
not  only  made  no  objection  to  aucb  dis- 
cbarge, but  tliat  It  waa  with  his  enthra  ap- 
proval. One  written  July  14,  1S80,  referred 
to  the  circumstance  that  land  waa  to  be  deed- 
ed to  him  by  defendant  and  that  be  was 
about  to  engage  in  the  business  of  farming 
thereon.  In  a  letter  written  July  22d,  be 
stated  that  he  should  move  onto  his  land  by 
August  15th.  In  a  letter  of  July  23d,  be 
again  spoke  of  bis  contemplated  farming  ven- 
ture and  asked  advice  about  obtaining  a 
team.  Other  letters  show  that  plaintiff  fully 
matured  his  plans  to  take  up  the  business  of 
farming  before  he  was  discharged.  The  mill 
business  had  been  sold  and  the  need  (or 
plaintiff's  services  was  about  to  cease,  when 
most  of  the  letters  were  written.  Tbey  all 
Indicate  that  plaintiff  had  fully  settled  upon 
tba  ^an  to  go  to  farming  wbcm  aucb  need 
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was  at  an  end.  There  is  not  a  hint  or  a  sng- 
gestlon  In  any  of  them  that  he  had  any  right 
to  demand  employment  by  defendant  for  any 
certain  time,  or  that  the  approaching  final 
termination  of  his  employment  was  viewed 
as  a  pending  violation  of  his  rights.  In  the 
letter  written  August  23d,  he  spoke  of  work- 
ing on  his  land  and  of  a  contemplated  win- 
ter's work  thereon,  cutting  cedar  timber  and 
preparing  It  for  market,  stating  that,  though 
it  would  take  blm  a  couple  of  weeks  to  get 
In  fair  condition  for  that  kind  of  labor,  he 
thought  he  should  like  the  change  and  sug- 
gested that  defendant  lend  kindly  aid  In  find- 
ing a  market  for  his  cedar.  In  a  letter  of 
August  leth  he  expressed  satisfaction  with 
bis  change  of  vocation.  That  was  followed 
by  other  letters  of  the  same  tenor.  October 
22d  he  wrote  requesting  a  check  for  the  bal- 
ance of  his  wages,  and  stated  tbat  his  hopes 
for  business  in  getting  out  ties  bad  been 
somewhat  disappointed  and  that  In  his  opin- 
ion be  would  have  to  look  for  a  job  some- 
where. Up  to  that  time,  It  seems,  the  ex- 
pected pleasure  and  profit  of  farming  and 
obtaining  an  Income  from  the  cedar  on  his 
land  had  failed  to  materialize.  His  hopes  In 
tbat  regard  were  so  Impaired  by  experience 
that  he  began  to  think  the  position  of  a  book- 
keeper preferable  to  his  new  vocation. 
Theretofore  all  the  letters  written  to  defend- 
ant were  hi  a  very  friendly  and  cheerful 
vein,  clearly  recognizing  the  fact  that  the  re- 
lations between  tbem  as  employer  and  em- 
ploye were  at  an  end.  But  on  November  23, 
1898,  the  scene  entirely  shifted.  He  then, 
by  a  short  letter,  pointedly  Informed  defend- 
ant that  be  should  hold  him  liable  on  the 
three-year  contract.  Defendant  testified,  in 
substance,  tbat  after  a  conclusion  was  reach- 
ed to  sell  the  mill  business,  he  talked  the 
matter  over  with  plaintiff,  and  tbat  tbe  lat- 
ter then  said  he  was  sorry  to  lose  his  Job, 
but  had  been  thinking  for  some  time  that  he 
would  like  to  go  to  farming;  that  after  the 
sale  was  made  he,  defendant,  had  a  conver- 
sation with  plaintlflf,  when  for  the  first  time 
he  was  Informed  of  the  alleged  three-year 
contract;  that  plaintiff  was  then  unable  to, 
or  at  least  did  not,  produce  tbe  contract;  that 
defendant  notified  him  that  he  was  ignorant 
of  any  such  contract  and  would  not  recog- 
nize it  as  his  If  it  existed;  that  the  result 
of  tiie  dispute,  and  of  plaintiffs  desire  to  be- 
come the  owner  of  lands  owned  by  defend- 
ant, for  a  farm,  was  that  a  full  settiement 
was  arrived  at  by  the  terms  of  which  plain- 
tiff  agreed  to  release  all  claims  against  de- 
fendant and  the  John  Ound  Lumber  Oom- 
pany,  i)articularly  all  claims  under  the  al- 
leged three-year  contract,  and  defendant 
agreed  that  plaintiff  should  have  six  40's  of 
land;  that  hla  services  should  not  terminate 
till  August  1,  1896;  that  he  should  have,  In 
addition  to  wages,  9150,  and  interest  for  tbree 
years  on  the  deferred  payments  upon  tbe 
land;  and  tbat  tbe  settlement  was  fully  car- 
ried oat    Plalntlfl  admitted  tbat  a  conver- 


sation occurred  at  tbe  time  stated  by  de- 
fendant but  denied  any  settlement  of  his 
claim  under  tbe  three-year  contract  He  ad- 
mitted payment  of  the  extra  $150,  but  claim- 
ed that  such  payment  was  for  extra  services. 
There  was  considerable  other  evidence  on  the 
subject.  A  particular  reference  to  it  -would 
not  materially  change  the  situation  exhibited 
by  what  has  been  said.  The  letters  written 
by  plaintiff,  standing  alone,  certainly  indi- 
cate that  be  left  defendant's  employ  wltbout 
objection.  If  tbe  testimony  of  defendant  Is 
true— and  no  reason  is  perceived  why  the 
jury  could  not  reasonably  have  so  concluded 
—then  the  termination  of  the  employment 
was  by  consent  of  both  parties.  Taking  all 
the  evidence  together  there  is  no  room  for 
reasonable  controversy  but  that  tbe  question 
of  whether  there  Is  credible  evidence  to  sup- 
port the  findings  of  the  jury  must  be  answer- 
ed In  the  affirmative.  That  requires  an  af- 
firmance of  the  judgment  appealed  from. 
The  judgment  Is  affirmed. 


POST  V.  CAMPBELL. 
(Supreme  Court  of  Wisconsin.    April  30,  1901.) 
ACTION  TO  QUIETF  TITLE— TRUST— AMENDMENT 
OF  COMPLAINT-SUFPICIBNCT  OF  COMPLAINT 
— DBMURRSR   ORE   TBNUS— REMAINDER. 

1.  Rev.  St.  1896,  §  2830,  authorises  the  court, 
on  a  trial  of  a  case,  to  permit  the  amendment 
of  a  complaint  in  any  mannpr  which  does  not 
substantially  change  plaintifiTs  claim.  A  com- 
plaint, in  a  suit  to  remove  a  doad  oa  title,  al- 
leged that  defendant  claimed  the  property  un- 
der a  deed  from  plaintiGTs  ancestor,  which  was 
never  delivered  to  defendant,  and  that  be  had 
obtained  wrongful  possession  thereof.  The 
court  permitted  plaintiff  to  amend  by  alleging 
that  plainti&'s  father  conveyed  the  property  to 
her  mother  under  an  agreement  that  the  moth- 
er was  only  to  have  a  life  estate  therein,  and 
that  the  property  was  to  pass  to  plaintiff  on 
her  death,  and  that  defendant  had  mduced  tbe 
mother  to  execute  a  deed,  which  was  never  de- 
livered, but  was  wrongfully  obtained  by  de- 
fendant, who  was  in  possession  of  the  land,  and 
was  claiming  title  under  such  deed.  Beld,  that 
the  allowance  of  such  amendment  was  not  er- 
ror, though  the  former  complaint  was  to  remove 
a  cloud  from  the  title,  and  the  latter  to  estab- 
lish such  right  and  also  to  charge  defendant 
as  trustee  thereof. 

2.  A  complaint  alleging  titie  to  real  estate  in 
the  plaintiff,  but  showing  that  defendant  is  In 
possession  thereof  under  a  deed  which  is  regu- 
lar on  its  face,  and  purports  to  convey  good  ti- 
tie, states  a  good  canse  for  equitable  relief. 

3.  Where  defendant  fails  to  file  a  formal  de- 
murrer to  a  complaint,  he  cannot  raise  the  ob- 
jection that  facts  stated  are  insufficient  to  con- 
stitute a  cause  of  action,  by  objecting  to  the  in- 
troduction of  any  evidence  thereunder. 

4.  Where  a  husband  conveys  property  to  his 
wife  under  an  oral  agreement  that  the  wife  is 
only  to  have  a  life  estate,  and  that  the  remain- 
der is  to  go  to  a  daughter,  and  the  wife  after- 
wards remarries,  the  fact  that  the  daughter 
does  not  render  any  aid  to  the  mother  when  she 
Is  sick  is  not  such  inequitable  conduct  as  will 
prevent  the  daughter  from  maintaining  a  suit 
in  equity  to  establish  her  right  to  the  land  as 
against  the  second  husband,  to  whom  the  wife 
conveys  the  fee,  on  the  ground  that  a  plaintiff 
must  come  into  equity  with  dean  hands. 

5.  An  agreement  between  husband  and  wife, 
by  which  the  former  conveys  property  absolute- 
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I7  to  tha  wife  on  a  consideration  that  she  U  to 
have  a  life  estate,  and  that  the  remainder  is  to 
eo  to  a  daughter,  is  not  void  as  an  inconsistent 
limitation  ingrafted  on  an  aboolute  conveyane* 
after  its  execution,  and  hence  the  daughter  maj 
enforce  such  remainder  as  against  a  peraoB 
acquiring  the  property  from  the  wife  with  a 
knowledge  of  the  facts. 

Appeal  from  circuit  coart,  Walworth  comi- 
ty; Frank  M.  Fish,  Judge. 

Suit  by  Ida  L.  Post  against  Robert  Camp- 
bell. From  a  decree  in  favpr  of  the  plaintiff, 
the  defendant  appeals.    Affirmed. 

The  complaint  in  the  first  Instance  was  In 
form  to  remove  a  dond  upon  title  to  real  es- 
tate. It  stated  in  substance  that  plaintiff 
was  the  owner  In  fee  simple  of  the  land  de- 
scribed in  the  complaint;  that  defendant 
claimed  to  own  the  sam^  under  a  deed  from 
Rebecca  Oampbell,  good  upon  Its  face,  but 
that  it  was  never  delivered  to  the  grantee. 
There  was  the  tisnal  prayer  appropriate  to 
such  an  action.  The  answer  denied  the  ma- 
terial allegatlona  of  the  complaint  and  alleg- 
ed actual  ownership  and  possesBion  under 
the  disputed  deed.  By  leave  of  court  and 
against  objection  by  defendant's  counsel  the 
complaint  was  amended  by  alleging,  in  sub- 
stance, that  March  16,  1881,  Thomas  Fryer's 
family  consisted  of  hlmsdf,  Rebecca  Fiyer, 
his  wife,  and  plaintiff,  his  only  child,  then 
16  years  of  age;  that  he  was  the  owner  of 
the  real  estate  In  question;  that  he  was  In 
poor  health,  and,  fully  realizing  the  uncer- 
tainty of  his  life,  he  formed  the  purpose  to 
so  dispose  of  said  real  estate  that  his  wife 
should  have  it  for  her  life  with  power  to 
use  so  much  of  the  value  thereof  as  should 
be  necessary  for  her  comfortable  mainte- 
nance and  support,  and  that  the  residue,  if 
any,  should  go  to  plaintiff;  that  his  wife  was 
fnlly  informed  of  such  purpose  and  with  that 
in  mind  proposed  that  a  conveyance  of  an 
absolute  title  to  the  proiierty  should  be  made 
to  her,  promising  her  husband  that  if  he 
-would  not  make  a  will  to  effect  his  purpose, 
but  would  so  convey  the  property,  she  would 
five  effect  to  his  wishes  by  using  only  so 
much  thereof  as  should  be  necessary  for  her 
support,  leaving  the  remainder  to  plaintiff; 
that,  relying  on  such  promise,  Mr.  Fryer  con- 
veyed the  property  to  his  wife.  Intending 
thereby  that  the  grantee  should  enjoy  It  for 
life  with  the  right  to  sell  the  same  and  nse 
the  proceeds  so  far  as  necessary  for  her  sup- 
port and  that  the  balance,  if  any  remained 
at  the  termination  of  Mrs.  Flyer's  life, 
should  go  to  plaintiff:  that  subsequently  Mr. 
Fryer  died  and  about  one  year  thereafter  bis 
widow  became  the  wife  of  defendant;  that 
June  21,  1895,  thereafter,  she  died;  that  De- 
cember 28,  18M,  defendant  Induced  his  wife, 
by  nndne  influence,  to  deed  said  real  estate 
to  him,  but  that  the  deed  was  never  actually 
delivered  so  as  to  take  effect;  that  be  ob- 
tained possession  thereof  after  the  death  of 
his  wife  and  recorded  It,  and  thereafter  set 
up  a  dalm  to  the  property  thereunder. 


Except  as  hereafter  stated,  the  court  found 
the  material  allegations  of  the  complaint  to 
be  true.  There  was  no  finding  as  to  the  non- 
delivery of  the  deed  or  Its  having  been  ob- 
tained by  defendant  by  nndue  influence.  The 
conclusions  of  law  were  to  the  effect  that 
defendant  had  no  right  title  or  Interest  In 
the  premises  In  controversy;  that  plaintiff 
was  the  owner  in  fee  thereof  and  entitled 
to  possession  of  the  same,  and  that  her  title 
should  be  quieted  and  perfected  as  against 
defendant  and  all  persons  claiming  nnder 
him.    Judgment  was  rendered  accordingly. 

E.  H.  Sprague  and  A  L.  Sanborn,  for  ap- 
pellant D.  B.  Barnes,  Jay  F.  L^on,  and  J. 
B.  Simmons,  for  respondent 

MARSHALIi,  J.  (after  stating  the  facts). 
The  following  questions  are  presented:  Did 
the  court  err  in  allowing  the  amendment? 
Was  It  error  to  overrule  an  objection  to  any 
evidence  under  the  amended  complaint?  Did 
the  evidence  disclose  equities  in  favor  of  ap- 
pellant or  wrongdoing  by  respondent  mili- 
tating against  her  right  to  the  relief  granted? 
Was  the  limitation  of  the  right  of  respond- 
ent's mother  to  the  property  void? 

In  considering  the  first  question  we  shall 
assume,  without  deciding,  that  the  amended 
complaint  did  not  change  the  class  to  which 
the  action  belonged;  that  is,  that  the  orig- 
inal complaint  stated  a  cause  of  action  in 
equity  to  establish  plaintiff's  right  to  the 
property  In  controversy,  and  that  the  amend- 
ed complaint  stated  such  a  cause  for  the 
same  purpose,  though  that  the  former  was  to 
remove  a  cloud  upon  plaintiff's  alleged  right 
and  the  latter  to  establish  snch  right  and  to 
charge  appellant  as  trustee  of  the  title  for 
the  rightful  owner  so  far  as  it  had  become 
vested  in  him.  The  real  subject  of  the  ac- 
tion, the  title  to  the  land,  and  the  remedy, 
were  the  same  under  the  amended  as  under 
the  original  complaint  though  the  material 
facts  were  changed,  and  the  character  of  the 
evidence  required  to  render  the  remedy  re- 
sorted to  effective  was  also  changed.  Coun- 
sel for  appellant  make  no  claim,  as  we  un- 
derstand It  that  there  was  abuse  of  discre- 
tion In  permitting  the  amendment  if  power 
existed  in  that  regard;  but  they  Insist  that 
such  power  did  not  exist;  that  the  statute 
limiting  the  right  of  amendment  of  pleadings 
in  cases  where  the  exercise  of  it  w\U  not 
change  substantially  the  claim  or  defense, 
means  vrlll  not  change  the  facts  constituting 
the  cause  of  action  or  defense  thereto  so  as 
to  require  substantially  different  proof.  To 
that  many  cases  decided  by  this  court  are 
cited.  An  examination  of  them  discloses 
that  they  do  not  deal  with  the  question  of 
power,  but  with  the  proper  exercise  thereof. 

Section  2830,  Rev.  St  1898,  provides  that 
the  court  may,  upon  the  trial  or  at  any  time 
in  furtherance  of  Justice  and  upon  such 
terms  as  may  be  Just  permit  a  complaint 
to  be  amended  in  any  resi>ect  that  does  not 
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Change  rabstantlany  tbe  plalntitrs  claim. 
That  has  bad  Judicial  construction  many 
times  to  tbe  effect  that  the  limit  of  the  pow- 
er of  amendment  ia  only  exceeded  by  a  de- 
parture from  the  anbject  of  tbe  action.  A 
substantial  change  of  the  "claim,"  as  tbe 
term  is  used  In  tbe  statute,  need  only  stop 
short  of  tbe  substitution  of  one  cause  of  ac- 
tion for  another,  as  tbe  substitution  of  a 
cause  of  action  in  equity  for  one  at  law  or 
one  sounding  in  tort  for  one  on  contract. 
Carmlcbael  v.  Argard,  52  Wis.  907,  9  N.  W. 
470;  Lawe  v.  Hyde,  3G  Wis.  846;  Lane  v. 
Cameron,  88  Wis.  603;  Board  t.  Deckor,  34 
Wis.  878;  Fischer  t.  Loack.  76  Wis.  313,  45 
N.  W.  104.  Tbe  following  language  used  by 
Mr.  Justice  Lyon  in  the  last  case  cited,  clear- 
ly indicates  tbe  proper  construction  of  tbe 
statute  as  it  bas  been  uniformly  declared: 
"Were  this  an  action  In  equity,  we  should 
grant  leave  to  tbe  circuit  court,  on  a  proper 
showing,  to  permit  the  complaint  to  be 
amended  by  inserting  tbe  proper  averments 
to  entitle  the  plaintiff  to  a  reformation  of 
tbe  deed.  But  it  is  an  action  at  law,  and  an 
amendment  wblcta  would  change  it  into  one 
In  equity  Is  not  admissible."  So  tbe  only 
limitation  upon  tbe  power  of  amendment 
within  the  general  scope  of  the  subject  of 
tbe  action,  broadly  considered,  is  that  It 
must  be  In  furtherance  of  Justice,  upon  rea- 
sonable grounda,  in  the  sense  that  such  must 
be  the  purpose  of  the  exercise  of  the  power. 
Within  those  limits  the  discretionary  power 
of  trial  courts  to  grant  amendments  to  plead- 
ings Is  supreme.  Outside  thereof  there  Is 
no  power  to  permit  amendments  at  all,  be- 
cause then  judicial  action  would  either  be 
«nt8lde  the  scope  of  the  statute  or  would  be 
an  abuse  of  power  In  administering  the  stat- 
ute. Sted  Co.  ▼.  Budzisz,  106  Wis.  499,  82 
N.  W.  534.  48  L.  B.  A.  830.  What  bas  been 
said  sufficiently  answers  tbe  contention  that 
tbe  power  of  amendment  was  exceeded  In 
this  case;  and,  as  before  Indicated,  no  com- 
I^alnt  Is  made  «if  an  improper  administra- 
tion of  power.  Nothing  further  need  be  said 
<m  this  branch  of  tbe  case. 

Tbe  decision  of  the  court  overruling  the 
«bJectlon  to  any  evidence  under  the  com- 
plaint because  it  failed  to  state  facts  con- 
stituting a  cause  at  action  In  equity  was 
correct  for  two  reasons:  First,  tbe  objection 
was  grounded  on  tbe  idea  that,  because  the 
complaint  alleged  title  to  tbe  realty  in  plain- 
tiff, and  poesesslon  thereof  In  defendant  un- 
der a  void  deed,  on  its  face,  however,  pur- 
porting to  convey  a  good  title,  the  plaiutlfTs 
remedy  was  at  law.  It  was  impossible  for 
plaintiff  to  recover  without  proving  aliunde 
tbe  record  the  Invalidity  of  defendant's  deed. 
This  court  has  several  times  decided  that  in 
such  circumstances  a  plaintiff  may  vindi- 
cate bis  right  to  realty,  though  out  of  pos- 
session thereof,  by  an  action  in  equity. 
Spless  V.  Neuberg,  71  Wis.  279,  37  N.  W.  417; 
Prickett  v.  Muck,  74  WU.  109,  42  N.  W.  259: 


Burrows  v.  Bntledge,  T8  Wis.  23,  44  N.  W. 

847;  Swlhart  v.  Harless,  03  Wis.  211,  «7  N. 
W.  413;  Kruczlnskl  v.  Keuaadorf,  90  Wis. 
284,  74  N,  W.  974;  Gibson  t.  Gibson,  102 
Wis.  501,  78  N.  W.  917.  In  Burrows  v.  Ent- 
ledge  It  was  contended  by  counsel  for  de- 
fendant that,  notwithstanding  allegations  in 
tbe  complaint  that  the  land  waa  racant  and 
unoccupied,  as  a  whole,  the  pleading  indicat- 
ed clearly  that  tbe  property  was  in  tba  actual 
occupation  of  tbe  defendant  under  an  Instm- 
ment  good  on  Its  face  and  which  was  ef- 
fective to  vest  title  In  him,  if  not  void  as 
plaintiff  claimed,  who  alleged  title  under  a 
later  conveyance  from  defendant'a  grantor; 
and  that,  as  plaintiff  songbt  to  recover  on 
tbe  ground  that  the  first  patent  was  void, 
bis  sole  remedy  was  by  ejectment  Tbls 
court  for  the  purposes  of  tbe  appeal,  assum- 
ing Uie  correctness  of  that  construction  of 
the  pleading,  said  that  "In  cases  of  frand, 
equity  and  law  often  exercise  concurrent  Ju- 
risdiction." "When  frand  Is  tbe  foundation 
of  tbe  action  and  tbe  relief  demanded  Is  a 
cancellation  of  the  InstrumBDt  under  wblcb 
defendant  claims,  it  would  seem  that  a  re- 
sort to  a  suit  in  equity  Is  proper."  Neither 
of  tbe  two  previous  cases  here  cited  was 
referred  to,  although  they  covered  the  sub- 
ject Such  subject  was  again  treated  in 
Swlhart  v.  Hai'less,  and  later  In  Gibson  ▼. 
Olbeon,  where  Mr.  Justice  Wlnslow  said: 
"Where  the  defendant  has  tbe  apparent  le- 
gal titie  of  record,  and  tbe  facts  wblcb  make 
that  title  inequitable  or  fraudulent  as  to  tbe 
plaintiff  are  not  of  record,  an  equitable  ac- 
tion Is  tbe  proper  action  in  wblcb  to  obtain 
an  adjudicntiou  of  tbe  plaintiff's  rights." 
Tbe  second  reason  why  we  cannot  sustain 
tbe  claim  that  tbe  court  improperly  overrul- 
ed the  objection  to  any  evidence  under  the 
complaint  because  of  as  insufficient  state- 
ment of  facts  to  constitute  a  cause  of  action 
in  equity,  is  that  such  objection  was  waived 
by  tbe  failure  to  enter  a  formal  demurrw  to 
tbe  complaint  on  that  specific  ground.  A 
demurrer  ore  tenus,  as  an  objection  to  evi- 
dence Is  called,  was  not  sufficient  to  raise  tbe 
question.  See  Hoff  v.  Olson,  101  Wis.  118, 
76  N.  W.  1121,  where  a  large  number  of  cases 
on  the  subject  are  collated. 

The  principle  in  equity  Jurisdiction,  often 
controlling,  that  a  plaintiff  cannot  use  tbe 
arm  of  equity  for  the  redress  of  his  wrong 
unless  be  comes  into  that  Jurisdiction  with 
dean  hands  In  that  he,  himself,  is  not  also 
guilty  of  inequitable  conduct  is  Invoked  up- 
on tbe  foUowlng  state  of  facts:  When 
appellant  and  respondent's  mother  were  mar- 
ried the  premises  in  controversy  were  incum- 
bered by  a  mortgage  of  S400,  which  was  aft- 
erwards increased  to  %8£Xt  prior  to  the  motb- 
ef  s  death,  tbe  proceeds  of  the  Increase  be- 
ing used  for  the  preservation  of  tbe  farm  and 
tbe  support  of  appellant  and  hia  wife.  They 
lived  on  tbe  property  some  13  years,  during 
which  time  they  enjoyed  the  use  tberoof,  and 
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aK>eIIattt  expended  in  their  rapport  and  In 
preserrlng  and  Improving  the  farm,  not  only 
tbe  Income  from  the  ume,  but  a  peuaion 
which  he  received  of  from  $8  to  12  per  month 
and  property  which  he  possessed  to  the 
amount  of  several  hundred  dollars.  His  wife 
was  sick  for  some  two  years  before  she  died, 
so  as  to  require  personal  attention,  which 
was  rendered  mainly  by  him.  Respondent 
for  several  years  prior  to  her  mother's  death, 
by  reason  of  the  belief  that  she  had  not  been 
well  treated  by  appellant,  which  belief  was 
not  wholly  without  foundation,  did  not  give 
any  aid  to  appellant  in  the  care  of  her  moth- 
er. The  property  was  finally  conveyed  to  ap- 
pellant by  his  wife  shortly  before  her  death 
as  a  recognition  of  his  kindness  as  her  hus- 
band, a  note  of  $200  being  executed  at  tbe 
same  time  and  set  aside  to  be  delivered  to 
respondent  after  her  mother's  death.  We 
are  unable  to  see  anything  in  that  but  the 
mere  performance  of  a  husband's  duty  by  ap- 
pellant, and  perhaps  a  violation  of  duty  on 
the  part  of  respondent,  from  which  no  equity 
arose  In  favor  of  appellant.  He  did  not  de- 
mand pay  for  services  rendered  his  wife  or 
receive  the  conveyance  of  the  property  as 
pay  for  soch  services.  It  was  a  gift,  pure 
and  simple,  suggested  by  the  relationship  ex- 
isting between  the  parties.  True,  the  daugh- 
ter owed  the  moral  obligation  to  aid  her 
mother  when  necessary,  but  the  primary  du- 
ty to  care  for  the  latter  rested  with  her  hus- 
band and  he  discharged  It  That  gave  him 
BO  right  to  claim  compensatloB  therefor  from 
bis  wife.  Neither  did  It  furnish  a  legitimate 
basts  for  her  to  bestow  the  property  In  ques- 
tion as  a  gift  upon  him.  It  raised  no  equity 
against  respondent  enabling  appellant  to 
claim  that  which  was  abs<rfutely  hers  by  her 
father's  scheme  for  disposing  of  his  property. 
Nettling  could  have  been  more  foreign  to  that 
scheme  than  that  the  mother  should  remarry, 
thereby  raising  up  the  legal  and  moral  obli- 
gation of  a  second  husband  to  furnish  her 
«npport,  and  that  the  satisfaction  of  such  ob- 
llgration  should  furnish  a  Justiflcatlon  for  be- 
«towlng  upon  a  stranger  that  which  ha  in- 
tended for  Ills  daughter.  The  mother  was 
to  liave  the  use  of  the  property  so  far  as  nee- 
«ssary  to  her  support  during  life.  That  was 
all.  So  far  as  the  new  relation  she  con- 
tracted provided  for  her  necessiticB,  the  prop- 
«rty  was  not  needed.  Regardless  of  any 
breach  of  respondent's  duty,  appellant  ac- 
-quired  no  equitable  or  legal  Interest  against 
lier  because  of  his  performance  of  his  own 
duty. 

In  order  that  a  party  may  successfully  1» 
veke  the  doctrine  that  he  who  seeks  equity 
must  do  equity,  or  the  cognate  doctrine  that 
bB  wlw  cornea  lot*  equity  must  come  with 
deaa  hands,  he  must  show  possession  by 
himself  or  some  conflicting  equity  worthy  of 
cognizance  In  a  court  of  equity.  The  for- 
mer doctrine  appUea  only  where  each  of  the 


adversaries  have  equitable  rights  in  the  sub- 
ject-matter of  the  action  or  matters  so  con- 
nected therewith  as  to  be  affected  by  the  liti- 
gation, without  assuming  any  conduct  «a  the 
part  of  one  in  violation  of  the  principles  of 
equity.  Tbe  latter  doctrine  applies  where 
the  plaintiff  has  been  guilty  of  some  conduct 
contrary  to  good  conscience  in  respect  to  the 
subject-matter  of  the  litigation  or  some  mat- 
ters connected  therewith  and  affected  by 
the  litigation.  In  that  situation  the  doors  of 
equity  may  he  closed  entirely  to  him,  or  if 
opened  at  all  relief  may  be  granted  only  on 
such  terms  as  to  purge  the  transaction  af 
inequitable  conduct 

Applying  what  has  been  saM,  it  will  t>« 
readily  seen  that  appellant  has  no  equity 
In  the  subject  ot  this  litigation  or  connect- 
ed therewith.  Neither  has  tha  respondent 
wronged  him  in  respect  to  such  subject-mat- 
ter or  in  any  way.  If  she  wronged  her  moth- 
er, as  claimed.  It  had  no  connection  whatever 
with  the  subject  <^  this  litigation  so  as  to 
create  for  appellant  an  equitable  claim 
against  respondent  and  for  which  he  has  a 
right  to  retain  her  property. 

The  doctrine  that  when  a  persoa  eoareys 
property  to  another  absolutely  and  wtthoat 
restriction  and  then  Ingrafts  upon  the  grant 
an  inconsistent  limitation  thereof  such  lim- 
itation Is  void,  has  no  appUcatloB  to  tlie  facts 
of  this  case.  By  reference  to  the  scheme 
which  Mr.  Fryer  settled  upon  for  the  dispo- 
sition of  his  property  prior  to  making  the 
conveyance  to  his  wife,  and  which  was  dis- 
placed by  such  conveyance  upon  the  wife's 
agreeing  to  carry  it  out,  in  order  to  determine 
the  nature  of  the  trust  upon  which  the  prop- 
erty was  taken  by  her  and  which  continued 
attached  thereto  in  the  hands  of  amtellant. 
It  is  clear  that  It  contemplated  a  mere  life 
estate  In  the  wife  with  power  to  consume 
so  much  of  the  corpus  of  the  property  as 
should  be  necessary  for  her  support  and  that 
tbe  balance  should  go  to  respondent  No  ab- 
solute conveyance  of  the  property  by  Mr. 
Fryar  to  his  wife  was  Intended,  except  in 
form,  but  only  a  qualified  right  thereto,— the 
right  to  use  It  for  her  support— not  the  right 
to  dispose  of  the  property  by  vrill  or  other- 
wise as  she  might  see  fit  She  was  to  hava 
thA  right  to  use  the  property  during  life  in 
any  way  she  saw  fit  for  the  purposes  of 
her  support  but  t<a  no  other  purpose.  She 
was  not  to  dispose  of  It  in  specie,  or  the  pro- 
ceeds thereof,  by  will  or  In  any  other  way 
except  to  defray  the  expenses  of  her  sup- 
port The  right  of  respondent  to  take  what 
was  left  was  in  no  way  Inconsistent  with  the 
primary  right  vested  In  her  mother,  and 
therefore  it  was  and  is  unaffected  by  the  rule 
that  where  there  la  an  absolute  grant  coup- 
led with  a  right  inconsistent  therewith,  such 
right  to  the  extent  of  such  inconsistency, 
must  fail. 

The  Judgment  is  affirmed. 
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STAFFORD  ▼.  OHIPPBWA  VAL.  ELBO 

TRIO  R.  CO. 

(Supreme  Oonrt  of  Wisconsin.    AptU  90,  190t.) 

STREBT  CARS  —  CROeSINO  ACCIDENT —'CARB 
REQUIRED  OF  MOTORMAN— MUNICIPAIi  OR- 
DINANCE —  SOUNOINO  QONO  —  BIGHTS  AT 
CROSSINQ— DUTY  TO  I4OOK  AND  LISTEN- 
CONTRIBUTORY  NBOLIOBNCB  —  EVIDENCE  — 
DIRECTED  VERDICT. 

1.  Testimony  of  witnesses  that,  when  ap- 
proaching a  street-car  track  with  a  view  of 
croasioK  it,  they  looked  tor  an  approaching  car, 
and  did  not  see  one,  though  there  was  a  car 
within  plain  sight,  and  so  near  as  to  render  an 
attempt  to  cross  dangerous,  is  inconsistent 
with  all  reasonable  probabilities,  and  ia  not 
sufficient  to  authorise  the  submission  of  an  is- 
sue as  to  the  near  approach  of  the  car  as  a  dis- 
puted question  of  fact. 

2.  Where  plaintiff  testifies  that  she  looked  as 
•he  was  about  to  drive  across  a  street-car  track, 
and  did  not  see  a  car,  though  one  was  shown 
to  have  been  in  plain  view,  and  about  100  feet 
distant,  and  she  then  drove  on  the  track,  and 
was  injured,  it  was  error  to  refuse  to  direct  a 
verdict  for  defendant  on  the  ground  of  coutnb- 
ntoiy  negligence. 

>.       8.  A  motorman  approaching  a  street  crossing 
%;  ia  required  to  use  tne  care  and  prudence  which 
ordinarily  prudent  persona  would  exercise  un- 
der like  circnmstancee. 

4.  The  test  of  negligence  in  the  rate  of  speed 
of  a  street  car  is  the  speed  at  which  an  ordi- 
narily prudent  man  would  have  run  the  car 
under  similar  circumstances. 

6.  The  violation  of  an  ordinance  requiring  tlie 
continuous  ringing  of  a  bell  on  a  street  car 
while  in  motion  does  not  render  the  companv 
guil^  of  negligence  per  se  in  a  crossing  acci- 
dent, even  tnougb  the  ordinance  is  a  condition 
in  the  grant  of  a  franchise  to  the  company, 
since  the  condition  is  unreasonable. 

6.  Where  a  street-car  franchise  requires  the 
company  to  acquire  the  franchise  of  a  former 
company,  which  contained  regulations  as  to  the 
manner  of  operating  the  cars,  but  does  not  refer 
to  sndi  old  requirements,  or  make  the  provi- 
sions of  the  old  grant  part  of  the  new  one,  the 
new  franchise  is  not  subject  to  the  old  condi- 
tions and  regulations. 

7.  Where  the  question  of  the  reasonableness 
of  a  municipal  ordinance  is  in  issue,  all  reason- 
able doubts  are  to  be  resolved  in  favor  of  the 
municipality. 

8.  Wnere  a  street  car,  which  is  in  good  con- 
dition, with  electric  head  light,  approax^hes  a 
crossing  on  a  clear,  still  ni^bt  at  a  time  «7hen 
there  is  not  mndi  traffic,  and  there  is  no  unusu- 
al obstruction  preventing  a  view  of  the  car  by 
a  person  approaching  on  a  cross  street,  the  fail- 
ure of  the  motorman  to  continuously  sound  the 
gong  is  not  negligence. 

9.  A  street  car  has  a  right  at  a  crossing  sOp*- 
rior  to  that  of  an  ordinary  traveler,  and  a  per- 
son attempting  to  cross  a  track  is  guilty  of  con- 
tributory negligence  In  failing  to  look  and  listen 
for  an  approaching  car. 

10.  The  mere  operation  of  a  street  car  at  a 
street  crossing  in  such  a  manner  as  to  render 
it  dangerous  for  a  person  to  cross  in  front  there- 
of is  not  negligence. 

11.  Plaintiff  was  injured  t^  the  wagon  in 
which  he  was  driving  bein^  struck  by  a  street 
car  at  a  crossing,  which  frightened  the  horses, 
and  caused  them  to  run  away.  The  accident 
did  not  result  in  any  injury  to  the  car,  except 
a  tew  scratches,  and  did  not  disturb  the  lights 
on  the  car  nor  the  passengers,  nor  persons  in 
charge  of  the  car>  other  than  by  the  jar  caused 
by  application  of  the  brake  and  the  reversal  of 
the  current.  The  car  stopped  substantially  at 
the  place  of  the  accident,  and  did  not  push  the 
wagon  any  distance,  uor  break  it  at  the  point  of 
contact.    Held  sufficient  to  show  as  a  matter  ct 


law  that  the  car  was  not  being  operated  at  ■ 
negligent  rate  of  speed. 

Appeal  from  circuit  conrt,  Ean  Olalre  coun- 
ty. 

Action  by  Jeeale  StafTord  against  the  Chip- 
pewa Valley  Electric  Railroad  Company  for 
injuries  received  in  a  crosslDg  accident. 
From  a  judgment  in  favor  of  plaintiff,  and 
from  an  order  denying  a  motion  for  a  ne^r 
trial,  defendant  appeals.    Reversed. 

Action  to  recover  compensation  for  personal 
Injuries  caused  under  circumstances  alleged 
In  the  complaint  In  effect  as  follows:  About 
8:30  o'clock  p.  m.,  August  27.1890,whUe  plain- 
tiff and  her  husband,  accompanied  by  sev- 
end  other  persons.  In  a  lumber  wagon  drawn 
by  two  horses,  were  traveling  south  on  North 
Farwell  street  at  the  crossing  thereof  with 
Wisconsin  street,  a  point  much  used  for  pub- 
lic travel,  said  Wisconsin  street  having  a 
street-railway  track  in  operation  thereon  by 
defendant  nnder  a  franchise  limiting  the 
speed  of  Its  cars  to  10  miles  per  hour,  and  re- 
quiring a  bell  to  be  continuously  rung  on 
every  car  while  In  motion  upon  a  street, — 
and  while  they  were  in  the  exercise  of  or- 
dinary care  in  the  act  of  passing  over  the 
street-car  traclc,  one  of  its  cars  approached 
such  point  from  the  east  at  a  speed  of  25 
miles  per  hour  without  any  bell  being  sound- 
ed and  without  the  motorman  paying  any 
attention  to  their  presence,  although  their 
situation  of  peril  was  in  plain  view  of  such 
motorman,  whereby  such  car  collided  with 
their  wagon  and  overturned  it,  causing  se- 
vere bodily  Injuries  to  plaintiff,  which  were 
described  in  general  language.  It  was  fur- 
ther alleged  in  effect  that  the  track  was 
laid  on  a  downgrade  from  the  east,  to  the 
point  where  the  collision  occurred,  for  a 
distance  of  several  hundred  feet;  that  it  was 
obscured  from  view  from  Farwell  street, 
upon  which  plaintiff  was  traveling,  by  a  high 
billboard  on  the  north  side-  of  Wisconsin 
street;  that  at  a  point  84  feet  north  of  the 
north  rail  of  the  trade,  a  car  located  there- 
on at  any  point  to  the  east  could  be  seen 
for  a  distance  of  about  876  feet;  that  plain- 
tiff and  her  associates  looked  that  way  for  a 
car  while  at  such  point  and  not  seeing  any 
proceeded  slowly,  turning  their  attention  to 
the  west  to  see  If  a  car  was  approaching 
from  that  direction;  that  they  again  looked 
east  as  the  horses  were  on  the  north  rail  of 
the  track,  when  they  saw  a  car  approaching, 
so  close  to  them  that  it  seemed  that  the  only 
way  to  save  themselves,  If  any  existed,  was 
to  complete  the  crossing;  that  they  endeav- 
ored to  do  80,  but  before  they  got  clear  of  the 
track  the  collision  and  injury  occurred. 

The  answer  admitted  the  collision  and  In- 
jury. It  put  In  Issue  the  allegadona  of  negli- 
gence as  regards  defendant's  motorman  In 
handling  the  car,  and  pleaded  contributory 
negligence  of  plaintiff  as  a  defense. 

The  evidence  established  beyond  contro- 
versy the  following  facts:     The  night  was 
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dark  but  «ttn,  and  tbere  was  nothing  to  in- 
terfere Witt  hearing  or  seeing  an  approach- 
ing car  while  it  was  a  sufficient  distance 
from  the  Farwell  street  crossing  to  enable 
a  trayeler  upon  such  street  to  avoid  being  in- 
jured by  it  by  the  exercise  of  reasonable  dili- 
gence to  that  end.  Farwell  street  was  a 
north  and  south  street,  asd  Wisconsin  street 
an  east  and  west  thoroughfare,  the  two 
crossing  each  other  at  right  angles  at  the 
place  of  the  accident.  The  street-car  track 
was  on  Wisconsin  street.  The  north  side  of 
the  street  was  about  30  feet  from  the  north 
rail  of  the  track.  For  several  hundred  feet 
of  the  approach  of  the  street-car  track  to  the 
crossing,  from  the  east.  It  was  on  a  down- 
grade towards  the  crossing.  Wisconsin 
street  was  lighted  by  electric  lights,  but  Far- 
well  street,  in  the  vicinity  of  the  crossing, 
was  not  lighted.  The  street  car  that  collided 
with  the  wagon  in  which  plaintiff  was  rid- 
ing was  an  open  car.  It  was  lighted  with  a 
number  of  electric  lights  and  was  furnished 
with  a  headlight  which  was  burning  bright- 
ly at  the  time  of  the  accident.  The  approach- 
ing car  could  have  been  plainly  seen,  by  any 
one  standing  within  the  territory  that  was 
common  to  the  two  streets,  while  anywhere 
within  a  distance  of  800  feet  on  Wisconsin 
street  from  the  place  of  collision.  It  was  seen 
by  many  witnesses,  several  of  whom  testi- 
fied for  plaintiff,  including  all  who  so  testi- 
fied on  the  subject  The  car  was  but  a  sbwt 
distance  from  the  place  of  collision  when 
the  team  was  within  a  few  feet  of  the  north 
rail  of  the  track.  The  evidence  was  con- 
fllctii^  as  to  the  speed  of  the  horses,  but  on 
plaintiff's  side  It  showed  that  they  were  go- 
ing alMut  three  miles  per  hour.  The  evi- 
dence was  also  conflicting  as  to  the  speed  of 
the  car,  witnesses  placing  It  from  4  to  25 
miles  per  hour.  There  was  a  conflict  as  to 
the  extent  the  car  bell  was  sounded  and  as 
to  what  efforts  were  made  to  slacken  the 
speed  of  the  car  or  to  stop  It  Immediately  be- 
fore the  collision.  It  was  established  be- 
yond controversy  that  the  car  collided  with 
the  wagon  back  of  the  front  wheels  and  im- 
mediately In  front  of  or  with  the  hind  wheels 
of  the  wagon,  but  that  the  latter  were  not 
broken  in  any  way  so  as  to  Indicate  that  they 
came  In  contact  with  the  car.  The  owner 
of  the  wagon  said  they  were  racked  a  little. 
The  wheels  were  not  splintered  or  marked, 
neither  was  any  part  of  the  wagon  broken  by 
the  collision  Itself,  unless  It  was  the  wagon 
reach.  The  car  was  not  broken  or  Injured  In 
any  way  other  than  a  few  scratches  on  the 
front  end.  The  lights  in  the  car  did  not  go 
ont,  nor  were  they  disturbed.  The  Jar  of  the 
car  was  not  sufficient  to  Inconvenience  the 
two  passengers  on  the  car  or  attract  their 
attention  particularly  to  the  fact  that  any- 
thing unusual  bad  happened.  The  motor- 
man  was  not  moved  from  his  place  at  all, 
neither  was  the  conductor,  except  slightly, 
BR  the  brake  was  put  upon  the  car  and  the 
current  reversed  to  stop  it    The  motorman 


brought  bis  car  to  a  dead  stop  almost  at 
the  Instant  of  the  collision,  the  location  of 
the  car  after  the  stop  being  about  at  the 
manhole  hi  the  center  of  the  street  The 
space  occupied  by  the  team  and  wagon  was 
about  21  feet  long.  When  the  occupants  of 
the  wagon  were  so  located  that  they  had  full 
opportunity  to  see  a  car,  if  <me  was  com- 
ing, at  any  point  within  800  feet  from  the 
crossing,  the  horses'  heads  were  about  15 
feet  from  the  north  rail  of  the  track;  from 
that  time  till  they  were  frightened  by  the 
approach  of  the  car  they  traveled  about  20 
feet,  and  up  to  the  Instant  of  the  c<rtlision 
they  traveled  about  30  feet  At  most  ac- 
cording to  the  finding  of  the  Jury,  the  car 
was  going  not  to  exceed  10  miles  per  hour 
or  about  3^  times  as  fast  as  the  horses  were 
traveling  when  the  motorman  first  applied 
bis  brake,  which  was  some  distance  from  the 
point  of  collision.  Plaintiff  and  some  of 
those  who  were  associated  with  her  in  the 
wagon,  at  the  time  of  the  accident  testified, 
all  agreeing  substantially,  that  they  looked 
for  a  car  when  they  could  easily  have  seen 
one  if  it  was  within  a  distance  of  350  feet 
from  the  crossing  and  when  the  horses' 
heads  were  within  about  15  feet  from  the 
north  rail  of  the  track,  and  that  the  car 
struck  the  wagon  In  the  vicinity  of  the  hind 
wheels.  They  stated  that  they  looked  east 
and  saw  no  car;  that  they  then  looked  west 
and,  hearing  a  car  approaching  but  not  see- 
ing It  and  supposing  it  was  coming  from 
the  west  and  was  obscured  by  a  turn  in  the 
track  a  block  away,  they  continued  to  look 
in  that  direction  for  a  brief  space  of  time 
till  the  noise  of  the  car  so  Increased  that 
they  were  moved  to  turn  and  look  agahi 
to  the  east  when  the  car  was  almost  upon 
them.  There  was  evldoice  of  some  dlstmrb- 
ance  of  the  horses  caused  by  the  approach  of 
the  car,  but  it  was  practically  undisputed 
that  such  disturbance  did  not  occur  till  about 
the  time  the  horses  stepped  upon  the  track 
and  the  occui>ant8  of  the  wagon  observed 
their  peril. 

Stating  some  of  the  material  evidence  more 
In  detail,  without  attempting  to  quote  what 
was  said  by  witnesses  verbatim,— the  city 
engineer  stated  that  by  taking  an  observa- 
tion east  on  Wisconsin  street  at  a  distance 
of  31  feet  and  some  Inches  north  of  the 
north  rail  of  the  track— the  point  at  which 
It  Is  clttimed  the  occupants  looked  east— an 
approaching  car  could  have  been  seen  If  lo- 
cated at  any  point  for  a  distance  of  3¥&  feet 
from  where  the  collision  occurred,  and  that 
at  a  point  a  few  Inches  nearer  the  track,  one 
could  have  seen  a  car  located  anywhere  ou 
the  track  to  the  east  for  a  distance  of  about 
800  feet.  One  of  the  occupants  of  the  wagon 
said  that  when  she  looked  east  she  could  see 
all  the  way  up  to  a  point  which  was  over 
800  feet  from  the  crossing.  Witness  Hag- 
garty,  for  plaintiff,  said  she  saw  the  team 
on  Wisconsin  street;  that  she  saw  them 
when  the  wagon  was  coming  onto  the  street; 
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that  In  an  Instant  or  so  she  saw  the  car 
Homing  at  a  point  that  was  about  140  feet 
from  the  crossing;  that  her  attention  waa 
on  the  car  for  a  brief  space  of  time;  that 
thai  she  heard  a  person  in  the  wagon  holler, 
whereupon  she  looked  again  at  the  team  and 
It  was  on  the  track,  at  which  time  the  car 
was  aboat  40  feet  from  the  line  of  Farwell 
street;  that  the  team  was  walking  till  the 
front  end  of  the  wagon  was  on  the  north  rail 
when  they  commenced  to  prance  from  fear. 
Witness  Becker,  for  plaintiff,  said  that  he 
saw  the  occurrence  and  saw  the  team  and 
the  car  .shortly  before  the  collision;  that 
when  be  saw  the  team  first  they  were  Just 
coming  over  the  sidewalk  or  crossing  on  the 
north  side  of  WlscMisln  street,  and  that  the 
ear  at  that  time  was  almost  to  Farwell 
street;  that  the  car  struck  the  wagon  mostly 
on  the  hind  wheels;  that  when  be  first  saw 
the  horses  the  car  was  nearly  to  the  line  of 
Farwell  street;  that  the  car  was  a  little 
way  up  the  hill;  that  the  horses  were  afraid 
of  the  car  for  it  waa  right  near  them;  that 
he  conid  not  tell  Jurt  where  the  car  waa 
when  he  first  saw  the  horses.  Witness  Ros- 
tin,  lot  plaintiff,  said  be  saw  the  accident; 
that  the  car  passed  him  at  a  point  that  was 
about  140  feet  from  the  place  of  the  collision, 
before  he  saw  the  team;  tiiat  when  he  saw 
the  horses  they  were  near  to  or  on  the 
track  and  the  car  between  him  and  Farwell 
street,  and  nearer  Farwell  street;  that  the 
car  passed  him  going  about  25  miles  per 
hour  and  did  not  slacken  Its  speed  percep- 
tibly till  the  collision  occurred;  that  it  went 
a  little  way  after  the  collision.  Other  wit- 
nesses for  plaintiff  testified  that  the  car  was 
eolng  at  great  speed  before  It  struck  the 
wagon,  some  putting  it  as  high  as  25  miles 
per  hour,  and  that  the  motorman  made  little 
or  no  effective  effort  to  slacken  the  speed  of 
the  car;  that  at  the  time  of  the  collision 
there  were  two  reports  (one  evidently  being 
caused  by  the  collision  and  the  other  by  the 
wagm  box  when  it  struck  the  ground).  One 
witness  said  that  he  heard  a  kind  of  bump 
followed  by  a  crash.  Some  thought  the  first 
report,  and  others  that  the  last  report,  was 
the  louder. 

"Hie  motorman  for  defendant  testified  that 
as  his  car  approached  the  crossing  and  when 
it  was  some  distance  away  and  before  the 
team  came  onto  Wisconsin  street,  the  brake 
was  partly  on;  that  the  car  was  not  going 
over  four  or  five  miles  per  hour;  that  when 
he  observed  the  team  making  for  the  cross- 
ing he  tightened  his  brake  and  reversed  the 
current;  that  the  occupants  of  the  wagon 
were  not  paying  any  attention  to  their  situa- 
tion; that  the  driver  did  not  pay  any  atten- 
tion to  the  danger  till  a  woman  back  of  him 
raised  up  and  hollered,  at  which  time  the 
horses  became  disturbed;  that  they  Jumped 
right  in  front  of  the  car;  that  he  did  all  he 
could  to  stop  it  and  had  It  almost  to  a  full 
stop  when  It  reached  the  wagon;  that  It 
missed  the  main  wheels  and  passed  In  front 


of  the  hind  wheels;  that  they  struck  the 
drawbar,  which  extended  In  front  of  the  car; 
that  the  horses  Jumped,  causing  the  left  hind 
wheel  of  the  wagon  to  lift  up  over  the  draw- 
bar, at  which  instant  the  reach  parted,  cauir- 
Ing  the  box  to  leave  its  place  on  the  back 
hounds;  that  Immediately  thereafter  the  box 
was  overturned  and  the  horses  ran  away 
with  the  front  wheels  of  the  wagon;  that 
the  car  stopped  almost  instantly  after  the 
collision  and  at  the  manhole  in  the  center  of 
the  street;  that  the  wagon  was  not  brokea 
fey  the  car,  nor  the  car  injured  in  any  way 
by  the  wagon;  that  there  was  no  evidence 
of  the  accident  on  the  car  except  a  few 
scratches;  that  he  was  not  disturbed  in  his 
place  upon  the  car,  and  that  the  lights  were 
not  disturbed.  He  said  he  kept  a  sharp  look- 
out all  the  time  and  had  his  car  onder  com- 
plete control,  and  that  he  sounded  the  car 
gong  repeatedly.  The  conductor  on  the  car 
said  that  the  team  came  from  the  north  and 
right  onto  the  track,  and  that  the  motorman 
applied  his  brake  and  reversed  his  current 
as  soon  as  he  could,  causing  the  .car  to  stop 
in  about  half  its  length;  that  the  car  did  jnot 
in  fact  strike  the  wagon;  that  it  was  about 
to  a  stop  as  the  left  hind  wagon  wheel  struck 
the  drawbar  extending  in  front  of  tlie  car. 
The  passenger  on  the  car  corrol)orated  the 
motorman  and  conductor.  She  said  she  felt 
a  little  shock  but  did  not  hear  any  crash  till 
the  car  stopped;  that  she  then  heard  the 
noise  of  the  wagon;  that  the  car  did  not 
move  again  till  it  started  on  the  trip.  She 
agreed  with  the  motorman  and  conductor 
that  the  car  gong  was  sonnded  and  tliat 
vigorous  efforts  were  made  to  stop  the  car. 
She  also  agreed  with  the  motorman  that  the 
car  stopped  atwnt  at  the  manhole  in  the  mid- 
dle of  the  street.  There  was  other  evidence 
corroborating  the  testimony  of  the  motor- 
man. 

There  was  evidence  of  the  existence  of  a 
street-car  franchise  adopted  in  1888,  contain- 
ing the  limitation  on  the  speed  of  cars  and 
requirement  as  to  the  continuous  ringing  of 
a  bcU  upon  each  car  while  in  motion  upon 
the  street,  alleged  In  the  complaint;  also 
evidence  that  the  franchise  granted  by  such 
ordinance,  subject  to  such  limitation  and 
condition,  was  the  property  of  defendant  by 
purchase  from,  through  or  under  the  orig- 
inal grantee.  There  was  also  evidence  that 
a  new  and  independent  franchise  was  grant- 
ed In  1897,  under  which  the  railway  was  be- 
ing operated  at  the  time  of  the  accident, 
which  ordinance  recited  that  it  was  granted 
to  take  effect  on  condition  that  the  original 
ordinance  had  passed  by  purchase  to  the  new 
grantee.  The  evidence  showed  that  snch 
new  ordinance  did  not  contain  any  regtda- 
tlon  as  to  the  manner  of  running  cars  or 
giving  signals  of  their  presence  on  the  street 
by  the  sounding  of  bells  or  otherwise. 

A  motion  for  a  nonsuit  was  made  at  the 
close  of  plalntlfTs  evidence,  which  was  de- 
nied and  the  ruling  duly  excepted  to.    A.t  the 
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close  of  the  evidence  a  motion  on  behalf  of 
defendant,  for  the  direction  of  a  verdict, 
was  denied  and  the  ruling  excepted  to.  The 
cause  was  Buhmitted  to  the  Jury  for  a  spe- 
cial verdict  under  instructions  to  which 
many  exceptions  were  taken  which  will  b« 
referred  to  in  tlte  opinion  bo  far  as  necessary. 
The  Jury  rendered  the  following  verdict: 

"Question  'l.  Did  the  defendant.  In  the 
manner  in  which  it  operated  the  car  which 
collided  with  the  wagon  in  which  plaintiff 
was  riding,  fall  to  exercise  the  highest  de- 
gree of  siclll  and  care  to  avoid  a  collision, 
which  a  careful  and  vigilant  man  would  ob- 
serve under  like  circumstances  in  the  man- 
agement  of  such  buBlneis? 

"Answer.  Yes. 

"Question  2.  If  yoa  answer  the  last  ques- 
tion *YeB,'  then  was  such  failure  to  exercise 
mich  skill  and  care^  the  proximate  cause  of 
plalntlfTB  injury? 

"Answer.  Yes. 

"Question  3.  At  what  rate  of  (peed  was 
tbe  car  which  collided  with  the  wagon  In 
which  idaintlff  was  riding,  traveling  between 
Dewty  and  Harwell  streets,  at  the  time  the 
motorman  first  applied  the  brakesT 

"Answer.  Ten  miles  per  hour. 

"Question  4.  Did  the  defendant  mn  its  car, 
•t  the  time  in  qnestion,  between  Dewey 
street  and  Farwell  street,  at  a  higher  rate  of 
speed  than  a  prudent  and  vigilant  person  en- 
gaged In  the  management  of  such  business, 
would  have  run  it  under  the  same  circum- 
stances? 

"Answer.  Yea. 

"Question  S.  If  you  answer  the  last  ques- 
tion 'Yes,'  then  was  such  rate  of  speed  the 
Iffoxlmate  cause  of  plalntitC's  injnry? 

"Answer.  Yes. 

"Question  6.  Was  a  bell  rung  continuous- 
ly on  the  car  which  collided  with  said  wagon 
while  it  was  moving  between  Dewey  and 
Farwell  streets? 

"Answer.  No. 

"Question  7.  Was  tbe  motorman  of  the  de- 
fendant guilty  of  any  want  of  ordinary  care 
In  tbe  manner  and  (Stent  he  rang  tbe  bell? 

"Answer.  Yes. 

"Question  8.  If  yon  answer  the  last  ques- 
tion 'Yes,'  then  was  sach  want  of  ordinary 
care  the  proximate  cause  of  the  injury  the 
plaintiff  sustained? 

"Answer.  Yes. 

"Question  0.  Was  the  plaintiff  guilty  of 
any  want  of  ordinary  care,  at  and  prior  to 
tbe  collision,  which  contributed  to  the  ac- 
cident? 

"Answer.  No. 

"Qnestion  10.  If  the  plaintiff  Is  entitled  to 
recover,  at  what  sum  do  you  assess  her  dam- 
ages? 

"Answer.  One  thousand  dollars." 

On  the  coming'  In  of  such  verdict  defend- 
ant's counsel  moved  tbe  court  to  strike  out 
the  answer  to  qt,estioa  8  and  insert  in  place 
teeivef  an  afBrmative  answer,  and  for  Judg- 
ment on  the  verdict  as  se  corrected,  which 


motioa  was  denied  and  the  ruling  duly  ex- 
cepted to.  Other  motions  were  made  and 
exceptions  to  the  rulings  thereon  preserved 
so  as  to  present  the  questions  involved  on 
appeaL  Judgment  was  rendered  for  plain- 
tiff. 

Frawley,  Bundy  &  Wilcox,  for  appellant 
Thos.  M.  Oasey  and  A.  J.  Sutherland,  for  re- 
spondent 

MARSHALXs  J.  (after  stating  the  facts). 
The  record  discloses  many  reversible  errors, 
most  of  which  are  violations  of  such  plain 
and  familiar  principles  of  law,  it  is  not  con- 
sidered that  we  would  be  Justified  in  in- 
dulging In  any  very  extensive  discussion  of 
them  or  citation  of  authorities.  If  tlie  nu- 
merous decisions  of  this  and  other  courts  al- 
ready in  the  books,  on  the  points  to  which 
we  refer,  are  not  sufficient  to  prevent  such 
obvious  and  plain  departures  from  correct 
principles,  as  to  some  extent  at  least  ruled 
this  case  in  tlie  trial  court  perhaps  It  is  use- 
leas  to  add  to  what  has  been  said  and  is 
best  to  rely  upon  a  mere  correction  of  the 
errors  and  brief '  reference  to  elementary 
principles  as  the  most  effective  way,  in  the 
particular  Jurisdiction  Involved,  of  prevent- 
ing a  recurrence  of  the  mischief  In  the  fu- 
ture. Trial  courts  must  deal  firmly  and  with 
courage  in  administering  tbe  great  power  in- 
trusted to  them.  Established  principles  of 
law  must  prevail,  regardless  of  the  condition, 
and  regardless  of  the  station  of  parties,  nat- 
ural or  artificial.  Tbe  most  humble  must 
have  the  full  benefit  of  all  the  wise  safe- 
guards designed  in  the  law  for  the  preserva- 
tion of  personal  and  property  rights,  and  tbe 
same  benefits  must  be  as  fully  vouchsafed 
to  every  other  party.  The  famed  patron  of 
justice  must  be  blind  to  mere  parties  in  ac- 
tual as  well  as  In  theoretical  administration, . 
weighing  facts,  and  them  only,  by  those 
principles  of  right  and  justice,  settled  in  the 
law,  for  separating  right  from  wrong,  de- 
nying redress  in  the  particular  case  In  baud 
even  though  one  party  would  be  greatly 
lienefited  by  an  opposite  conclusion  while 
his  adversary  would  not  be  perceptibly  bur- 
dened thereby,  wherever  the  violation  of  le- 
gal rights  does  not  appear,  which  is  the  es- 
sential to  support  legal  redress.  Any  other 
course  would  strike  at  the  very  foundation 
of  the  Judicial  system  which  is  the  embodi- 
ment of  the  wisdom  of  ages.  If  there  is  any 
class  whose  members  have  greater  Interest 
than  any  other  in  the  maintenance  of  legal 
standards  it  is  the  most  humble,  the  one 
whose  members  are  the  most  defenseless, 
having  little  or  no  protection  apart  from  tbe 
safeguards  furnished  by  such  standards,  but 
who,  with  such  safeguards  properly  admin- 
istered, can  attack  or  defy  the  most  power- 
ful in  the  vindication  of  their  legal  rights. 

Tbe  evidence  in  this  case  leaves  no  room 
for  reasonable  doobt  but  that  as  early  as  the 
first  opportunity  which  plaintiff  and  her  as 
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Boclates  had  for  taking  a  fair  obaerratlon  to 
the  east,  as  they  approached  the  street- 
car track,  and  when,  by  their  own  evidence, 
they  did  take  such  observation— giving  plain- 
tiff the  benefit  of  every  reasonable  if  not 
possible  inference  from  the  testimony  In 
her  favor— there  was  a  clear  view  of  anch 
track  to  the  east  for  a  distance  of  about  350 
feet,  and  that  ihe  horses  traveled  thereafter, 
going  at  the  rate  of  some  3  miles  per  hour  or 
approximately  m^  feet  per  second,  about  20 
feet,  before  they  became  so  frightened  by 
the  noise  or  sight  of  the  approaching  car, 
which  was  only  a  very  short  distance  away, 
and  was  approaching,  according  to  the  ver- 
dict of  the  Jury,  at  a  dangerous  rate  of  speed 
or  about  11  feet  per  second.  So  when  full 
opportunity  for  observing  the  car  existed, 
and  plaintiff  and  her  associates  testified  that 
they  looked  east  it  was  not  more  than  40 
feet  further  away  than  when  the  horses  be- 
came so  frightened  as  to  draw  the  attention 
of  the  driver  to  the  danger,  was  a  conspicu- 
ous object,  and  not  more  than  lOfl  feet  from 
where  the  collision  occurred.  The  idea  that 
the  car  moved  from  a  point  where  It  was 
out  of  sight  from  plalnticrs  point  of  view 
when  she  looked,  to  where  it  was  when  the 
horses  became  frightened,  a  distance  of  some 
275  feet,  while  the  horses  traveled  but  about 
20  feet,  making  the  speed  of  the  car  some- 
where about  60  miles  per  hour  or  twice  as 
great  as  the  moat  extravagant  testimony  of 
plaintiff's  witnesses  puts  it,  is  as  well  with- 
in the  Iwunda  of  the  ridiculous,  we  venture 
to  say,  as  anything  that  has  heretofore  re- 
ceived serious  consideration  by  a  trial  court 
or  Jury.  We  cannot  believe  for  a  moment 
that  the  learned  trial  court  or  the  Jury  be- 
lieved that  snch  a  thing  could  be  within  rea- 
sonable probabilities  or  that  the  case  was 
submitted  to  the  Jury  upon  any  such  theory. 
So  the  case  comes  down  to  this:  The  car 
was  lo  plain  sight  of  plaintiff  and  her  asso- 
ciates when  she  looked  east  It  was  not 
more  than  about  100  feet  away.  It  was  not 
only  within  sight  but  it  was  strikingly  so 
and  was  within  hearing.  The  night  being 
dark,  the  car  an  open  one,  with  many  elec- 
tric lights  and  a  headlight  that  sent  Its  rays 
across  the  Intersection  of  the  streets  some 
distance  in  advance,  and  It  being  on  an  up- 
gmde  from  the  crossing,  It  was  necessarily 
a  very  conspicuous  object  from  the  point  of 
observation  at  which,  according  to  plain- 
tiff's evidence,  she  looked  east  along  the 
track.  Under  those  circumstances  is  It  rea- 
sonable to  say  that  such  care  as  was  testified 
to  by  plaintiff  and  her  associates,  or  any  rea- 
sonable care,  was  exercised  to  discover  the 
presence  of  the  approaching  car,  and  that  the 
discovery  was  not  made?  To  that  there  can 
he  but  one  answer.  Either  the  observation 
was  not  taken  and  the  testimony  to  the  con- 
trary is  false,  or  the  car  was  seen  and  the 
testimony  the  other  way  is  false,  and  the 
accident  occurred  in  the  driver  of  the  hors?R 
attempting  to  cross  the  track  regardless  of 


the  danger,  depending  upon  the  vlgllanoe  of 
the  motonnan  to  stop  his  car  before  reach- 
ing the  wagon.  Any  other  answer  would  be 
contrary  to  all  reasonable  probabilities.  This 
Is  one  of  those  very  plain  cues  sometimes 
met  with.  Where  dear  imptotMibUity  was 
brought  within  the  limits  of  reasonable  prob- 
ability, as  regards  the  situation  of  the  Jury, 
by  the  submission  to  them  of  the  question 
Involved.  Its  submission  was  necessarily  a 
suggestion  by  the  court  that  there  was  evi- 
dence to  sustain  plaintifTs  theory  upon  some 
reasonable  ground.  That  to  some  extent 
Justified  the  Jury  In  so  treating  tbe  question, 
and  In  saying  that  to  be  a  fact  wlilch  all 
reason  and  common  sense  must  condemn. 
The  wrong  thus  done  received  such  affirm- 
ance after  Its  commission  that  the  responsi- 
bility was  cast  upon  this  court  to  right  it 
hx  has  heretofore  been  said,  no  greater  In- 
Jury  can  be  inflicted  upon  a  plaintiff  in  a 
case  of  this  kind  than  to  stimulate  his  hopes 
by  a  result,  and  cause  him  to  exhaust  his 
resources  in  defending  such  result  which 
is  contrary  to  reason  and  cannot  stand  the 
test  of  a  review.  It  should  be  kept  clearly 
in  mind  that  courto  and  Juries  go  beyond 
their  legitimate  sphere  by  deciding  that  a 
fact  exists  which  Is  contrary  to  all  reason- 
able probabilltlea,  and  that  such  Is  the  case 
no  matter  how  may  witnesses  testify  to  the 
existence  of  such  facts.  The  testimony  of 
plaintiff  that  she  looked  for  a  coming  car 
when  It  must  have  been  plainly  In  view,  yet 
did  not  see  It  cannot  be  true  consistent  with 
possession  by  her  at  the  time  with  the  ca- 
pacity for  seeing,  as  to  which  there  Is  no 
question.  The  point  under  discussion  is 
ruled  by  Qroesbeck  v.  Railway  Co.,  98  Wis. 
505,  67  N.  W.  1120;  Schneider  v.  Railroad 
Co..  90  Wis.  378,  75  N.  W.  169;  Stelnhofel  v. 
Railroad  Co.,  92  Wis.  123,  65  N.  W.  852;  Caw- 
ley  V.  Railway  Co.,  101  Wis.  14.i.  77  N.  W. 
170;  Flaherty  v.  Harrison,  08  Wis.  650,  74  N. 
W.  300;  Badger  v.  Cotton  Mills  Co.,  86  Wis. 
600,  70  N.  W.  087;  Hyer  v.  City  of  Janes- 
ville,  101  Wis.  371,  77  N.  W.  729;  White  v. 
Railroad  Co.,  102  Wis.  489-493,  78  N.  W.  585; 
O'Brien  v.  Railroad  Co.,  102  Wis.  828-633,  78 
N.  W.  1084;  Baxter  v.  Railroad  Co.,  104  Wis. 
307-330,  80  N.  W.  644;  Koester  v.  Railroad 
Co.,  IOC  Wis.  460,  82  N.  W.  296;  and  many 
other  cases. 

It  follows  that— since  It  mast  be  conceded 
that  it  was  the  duty  of  plaintiff,  in  the  exer- 
cise of  ordinary  care  for  her  own  safety,  to 
see  the  danger  that  was  perfectly  obvious  by 
rea.sonable  attention  to  the  situation,  and  not 
go  upon  tbe  track  in  front  of  the  car  that 
was  so  near  that  Its  speed  would  necessarily 
have  to  be  greatly  slackened  or  it  would  havs 
to  stop  or  render  collision  with  the  wagon 
probable,— she  was  guilty  of  contributory 
negligence  as  a  matter  of  law,  and  the  trial 
court  should  have  so  decided  on  the  motion 
for  a  nonsuit  and  should  havu  so  held  at 
each  subsequent  occasion  wbea  ths  qnestton 
was  presented  for  decision. 


w\M.y 
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Wbat  has  been  atM,  together  with  a  con- 
clusion reached  which  will  preclude  a  retrial 
of  this  case,  renders  it  unnecessary  to  deal 
with  other  errors;  bnt  It  Is  considered  that 
regard  for  the  administration  of  the  law  In 
future  caaea  Justifies,  If  It  does  not  call  for, 
treatment  of  raoh  errors  to  some  extent 

In  the  first  question  the  Jury  were  asked 
to  find  whether  the  motorman  exerditd  the 
highest  degree  of  skill  and  care  to  avoid  a 
collision  which  a  careful,  vigilant  man  would 
observe  imder  like  circumstances.  In  the 
instructions  given  as  to  such  question  the 
Jury  were  Informed  in  the  main  as  follows: 
"The  language  of  the  question  Itself  involves 
what  la  held  to  be  a  degree  of  care  which 
ought  to  be  exercised  by  an  electric  railroad 
company  in  the  management  of  Its  cars.  It 
1b  the  duty  of  a  motorman  on  an  electric  car 
to  exercise  the  highest  degree  of  care  to  avoid 
any  collision  or  accident,  especially  at  street 
crossings."  There  was  more  of  the  same 
sort  If  the  proposition  thus  given  to  the 
]iu7  as  the  law  governing  the  standard  of 
care  with  which  a  street  car  should  be  op- 
erated, as  regards  the  safety  of  travelers 
npon  the  street,  has  any  support  worth  men- 
tioning in  the  authorities,  we  ctmfess  want 
of  knowledge  of  it.  No  such  anthorlty  is 
suggested  by  respondent's  counsel  and  we 
venture  to  say  that  none  exists.  It  is  not 
Imi»t>bable  that  the  standard  of  care  sug- 
gested by  the  learned  circuit  judge  Is  the  one 
that  ought  to  prevail,  but  courta  thus  far 
bare  certainly  not  ventured  to  establish  It 
so  as  to  make  it  a  rule  of  action.  If  estab- 
lished ever,  since  the  law  is  now  so  firmly 
established  to  the  contrary,  It  must  be  done 
by  the  legislature,  not  by  the  courts.  A  mo- 
torman circumstanced  as  the  one  in  ques- 
tion was,  or  in  any  other  case  as  regards 
p^sons  upon  the  street.  Is  bound  to  use  ordi- 
nary care  and  nothing  more,— such  care  as 
ordinarily  prudent  men,  or  such  as  the  great 
mass  of  mankind,  or  such  as  a  person  of  aver- 
age pmdence  ordinarily  exercises  under  the 
same  or  similar  drcnmstances.  We  should 
say  In  passing  that  the  multiplication  of 
terms  is  only  to  cover  the  various  ways  in 
which  the  mle  is  generally  stated.  They 
are.  synonymous  terms.  The  degree  of  care 
required  in  order  to  come  up  to  the  standard 
of  ordinary  care  must  be  greater  or  less  in 
one  situation  than  In  another  according  to 
whether  the  danger  and  the  character  of  it, 
all  things  considered,  are  greater  or  less.  As 
danger,  or  the  degree  of  probability  of  injury 
therefrom,  if  It  Is  not  effectually  guarded 
against.  Increases,  necessarily  the  quantum 
of  care  should  increase,  but  the  standard  by 
which  It  should  be  measured  remains  the 
same.  It  is  the  degree  of  care  which  a  per- 
son of  ordinary  prudence  ordinarily  «cer- 
cises  under  the  same  or  similar  circumstan- 
ces. As  Is  often  stated  (Nass  v.  Schulz,  105 
Wis.  146,  81  N.  W.  183),  the  rule  In  the  ab- 
stract, as  regards  ordinary  care,  is  such  care 
as  Is  ordinarily  exercised  by  persons  of  aver- 
se N.W.-6e 


age  pmdence.  Soeh  care  rdatlvs  to  any 
particular  state  of  facta  requires  the  addi- 
tlon  of  the  term  "under  the  same  or  similar 
circumstances,"  because  what  may  be  con- 
sidered ordinary  care  under  one  state  of  dr- 
cnmstances Is  by  no  means  necessarily  snch 
care  undw  different  drcnmstances.  Both 
elements  of  the  rule  are  significant.  It  Is 
Incorrectly  stated  as  to  any  given  case  by  the 
omission  of  either  of  such  elements.  No  d- 
tation  of  authorlly,  it  seems.  Is  required  to 
support  this  doctrine.  It  Is  too  familiar. 
The  standard  of  care  which  the  trial  court 
said  the  conduct  of  the  motorman  should  be 
tested  by  was  entirely  out  of  place  in  the 
case.  The  finding  of  fact  on  the  subject  was 
Immaterl'aL'  It  did  not  constitute  a  legiti- 
mate basis  for  any  judgment  against  defend- 
ant. If  defendant  was  guilty  as  found,  no 
legal  liability  would  follow,  since  there  was 
no  legal  duty  to  exercise  the  high  degree  of 
care  involved. 

The  next  attempt  In  the  verdict  to  submit 
to  the  Jury  an  inquiry  covering  wrongful 
conduct  constituting  actionable  negligence 
was  In  question  4,  where  they  were  required 
to  find  whether  the  car,  at  the  time  in  ques- 
tion, was  run  at  a  higher  rate  of  speed  than 
a  prudent  and  vigilant  perscMi  engaged  In 
the  management  of  such  business  would  have 
mn  It  under  the  same  drcnmstances.  That 
inquiry  was  Immaterial.  No  such  standard 
of  care  was  the  proper  test  to  be  applied.  All 
that  has  been  said  In  respect  to  the  first 
question  applies  to  the  fourth.  The  propw 
Inquiry  for  submission  to  the  Jury,  If  any 
waa  necessary  on  the  evidence, — which  at 
least,  it  seems.  Is  doubtful,  since  there  was 
no  controversy  but  that  the  car  was  stopped 
substantially  at  the  place  of  the  acddoit. 
without  any  injurious  consequences  to  either 
the  car  or  the  wagon,  indicating  beyond  con- 
troversy that  the  former  was  not  much  more 
than  merely  in  motion  at  the  time  of  the 
collision,— was  whether  the  car  was  being 
run  faster  than  a  person  of  ordinary  care 
would  have  run  It  under  the  same  or  similar 
circumstances.  We  may  properly  say  in  pass- 
ing that  the  Improbability,  impossibility 
would  be  the  better  term,  of  an  electric  car, 
going  several  miles  per  hour  on  a  down- 
grade, colliding  with  a  wagon  and  the  car 
stopping  substantially  at  the  point  of  the  col- 
lision without  the  persons  on  the  car  being 
materially  disturbed  or  the  car  showing  any 
evidence  of  the  occurrence  other  than  a  few 
scratches  in  the  paint  and  without  the  wagon 
being  thrown  forward  upon  the  track  or 
broken  or  marred  at  the  place  of  contact  did 
not  seem  to  be  appreciated  In  the  submission 
of  the  case.  Such  circumstances  so  outwdgh 
any  amount  of  testimony,  from  the  lips  of 
witnesses,  that  the  car  was  going  many  miles 
per  hour  at  or  about  the  Instant  of  the  colli- 
sion, as  to  leave  no  room  for  such  testimony 
to  be  true. 

The  third  subject  of  supposed  wrongful 
conduct  was  submitted  to  the  Jury  by  tiie 
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■Ixth  qnotlon,  being  the  one  as  regnrds 
whetber  the  tMll  on  the  car  was  rung  continu- 
•uly.  That  test  of  defendant's  duty  wbs 
tnppoBed  to  be  material  by  the  regulation  In 
the  ttreet-car  franchise  of  1888,  which  re- 
qnlred  a  bril  on  each  street  car  to  be  eon- 
tlnuously  rung  irhen  the  car  was  In  motion 
upon  the  street  There  seem  to  be  three  rea- 
sons why  the  fact  found  by  the  Jury  in  an- 
swer to  the  sixth  question  was  immaterial: 
(1)  If  the  regulation  In  the  old  street-car 
franchise  was  in  force  as  an  ordinance  regu- 
lating the  operation  of  cars,  in  the  sense  of 
being  a  general  police  regulation  enacted  by 
the  city  goTemmcnt— and  we  are  unable  to 
•ee  any  reason  for  that  view,— it  was  void 
because  It  was  unreasonable.  (2)  If  such 
regulation  was  a  condition  of  the  grant  of 
1888  and  as  such  binding  upon  the  grantee, 
reasonable  or  unreasonable— since  the  grant 
was  accepted  with  the  condition— the  binding 
effect  thereof  as  regards  the  subject  of  negli- 
gence would  still  have  to  be  tested  by  wheth- 
er It  was  a  reasonable  regulation  or  not  as 
to  promoting  the  safety  of  persons  traveling 
upon  the  street  (8)  Defendant  at  the  time 
of  the  accident  ««•  operating  its  can  under 
■n  entirely  independent  franchise  In  which 
there  was  no  provision  as  regards  the  ring- 
ing of  bells  upon  Its  cars. 

It  is  obvious  that  there  was  no  Intent,  by 
the  ordinance  of  1887,  to  ingraft  upon  it  the 
provisions  of  the  ordinance  of  18S8.  The 
corporation  that  once  possessed  the  grant 
of  1868  had  practically  gone  out  of  existence, 
though  the  ordinance  itself  was  still  in  ex- 
istence as  a  property  right  and  stood  In  the 
way  of  granting  a  conflicting  franchise.  So 
it  was  made  a  condition  of  the  new  grant 
that  It  should  not  take  effect  unless  the  gran- 
tee was  in  fact  the  owner  of  the  old  fran- 
chise as  such  grantee  was  reputed  to  be.  The 
new  grant  was  broadly  made,  subject  only 
to  "the  general  provisions  of  the  statute  law, 
now  In  force  and  applicable  thereto,  and  to 
rach  reasonable  rules  and  regulations  re- 
specting such  streets,  highways  and  public 
ways  and  operation  of  cars  as  said  common 
council  may  from  time  to  time  enact"  It 
will  be  seen  that  the  law  made  in  preesenti 
a  part  of  the  grant  was  existing  statutes  of 
the  state,  not  municipal  ordinances,  and  that 
the  language  regarding  regulations  for  the 
operation  of  can  was  used  prospectively. 
TTe  are  unable  to  find  anything  in  the  or- 
dinance that  requires  or  will  permit  a  differ^ 
ent  construction  to  be  put  upon  the  language 
quoted  than  that  which  we  have  Indicated. 
The  reference  to  the  old  ordinance  is  in  these 
words:  "This  ordinance  shall  be  void  and  of 
no  effect  unless  said  Chippewa  Valley  Elec- 
tric Company  Is  the  owner  by  purchase, 
made  under  the  aotlioTlty  of  the  dreuit  court 
of  the  United  States  of  the  Western  district 
of  Wisconsin  or  by  other  due  and  legal  man- 
ner of  the  privileges,  rights  and  franchises 
existing  by  virtue  of  certain  ordinances  and 
of  the  ordlnanecB  heretofore  adopted  and 


passed  by  the  common  conncH  of  said  city 
authorleing  tbe  construction  of  street  rail- 
way and  carriage  ways  in  the  eltj  of  BSan 
dalre."  'There  can  be  no  reasonable  doubt 
but  a  conflict  of  privileges,  rights  and  fran- 
chises was  being  guarded  againat  and  tbat 
there  was  no  other  intent  by  the  use  of  tbe 
quoted  language.  No  necessity  was  left  in 
the  new  grant  for  the  exercise  of  any  rights 
under  the  old  ame^  for  the  former  covered 
the  whole  field.  It  was  new  and  original  in 
every  respect 

Though  not  necessary,  it  Is  deemed  prop- 
er to  discuss  briefly  tbe  flrst  two  propositions 
rendering  the  finding,  as  regards  the  failure 
of  the  motorman  to  ring  the  be.ll  continuous- 
ly, immaterial.  It  Is  elementary  that  the 
power  of  the  city  council  to  enact  ordinances 
Is  not  unlimited.  It  may  go,  within  the  field 
delegated  to  It  by  the  state  legislature,  to  the 
boundaries  of  reason.  Within  such  field  its 
discretionary  imwer  Is  supreme,  but  It  can- 
not legitimately  go  beyond.  If  It  does,  in  so 
far  its  enactments  are  void.  Whether,  in 
any  given  case  where  the  facts  are  undis- 
puted, a  city  council  has  exceeded  Its  power 
by  the  enactment  of  an  unreasonable  ordi- 
nance, is  purely  a  Judicial  question,  to  be 
considered  substantially  the  same  as  that  of 
whether  the  legislature  has  exceeded  its  ood- 
stltutlonal  auOiorlty,  reasonable  doubts  be- 
ing resolved  in  favor  o(  municipal  power. 
Clason  T.  aty  af  Uilwanlcce,  80  Wis.  816;  Bar- 
ling T.  West  20  Wis.  SOT;  Hayes  v.  City  of 
Appleton,  21  Wis.  642;  17  Am.  A  Bkig.  Boc. 
Law  (Ist  Kd.)  p.  248,  and  cases  dted;  1 
Beach,  Pub.  Corp.  «  819,  320k  827;  ElUott. 
Roads  &  St  {  187.  Many  eases  will  be  found 
within  the  field  covered  by  tbe  above  cita- 
tions which  in  principle  condemn  an  ordi- 
nance requiring  a  bell  on  a  street  car  to  be 
continuously  sounded  while  the  car  is  in 
motion  upon  a  street  In  Korth  Chicago  City 
Ry.  Co.  V.  Town  of  Lake  View,  106  IlL  207, 
an  ordinance  proitlbitlng  the  use  of  a  ateam 
motor  on  street  ears  was  held  void.  In  Van 
Vorst  V.  Mayor,  etc.,  27  N.  J.  Law,  4»7.  an 
ordinance  prohibiting  a  railroad  train  from 
obstructing  a  street  more  than  two  minutes 
at  a  time  was  so  held.  In  Delaware,  U  &  W. 
R.  Co.  V.  Townsbip  of  Bast  Orame^  41  N.  J. 
Law,  127,  an  ordinance  compelling  tiie  main- 
tenance of  flagmen  at  grade  crossings  was 
likewise  held  void.  In  Hayes  v.  City  of  Ap- 
pleton, this  court  speaking  by  Dixon,  O.  J., 
said:  "The  power  of  a  common  council 
therefore  extends  only  to  the  making  of  regu- 
lations for  the  good  of  the  state.  They  must 
be  such -as  only  prudence  and  reason  require, 
not  unreasonably  prejudicial  to  private  rigbts 
and  interests."  Who  can  say  tbat  prudence 
and  reason  rsquiro  that  a  bell  shall  I>e  con- 
tinuously sounded  on  a  street  car  while  it 
is  in  motion  upon  tbe  street?  No  one,  we 
ventnre  to  say,  who  applies  ordinary  reason 
to  mattera  of  comoKm  knowledge.  Common 
sense  suggests  that  Instead  of  operating  to 
protect  peraoas  traveling  upon  the  street  it 
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would  have  tbe  oppoiiite  effect  It  woald 
tend  to  alarm  horses  not  familiar  with  It; 
and  ];>etaon8  would  naturally  become  so  famil- 
iarized with  the  sound  that  It  would  cease  to 
attract  attention.  Without  continuing  the 
discussion,  we  venture  to  say  that  no  good 
reason  can  be  assigned  for  such  a  regulation 
In  the  operation  of  street  railroads.  The 
ground  of  the  doctrine  that  the  violation  of 
an  ordinance  designed  to  promote  the  safety 
of  IndlTlduals  Is  negligence  per  se,  is  that  It 
ia  a  reasonable  regulation  to  that  end.  Smith 
▼.  Traders'  Exchange,  81  Wis.  800,  Si  N.  W. 
lOtt,  aO  L.  R.  A.  5M.  Hence  it  goes  almost 
without  saying  that  whether  the  violation  of 
a  regulation  which  is  part  of  a  granted  fran- 
chise eonstitutes  actionable  negligence  must 
turn  on  the  same  principle.  So  it  follows 
that  the  guilt  of  the  defendant  foimd  in  an- 
swer to  the  sixth  question  does  not  ccmsti- 
tute  actionable  negligence  and  la  insufficient 
to  supirart  a  recovery  in  favor  of  plaintiff. 

We  have  now,  it  seems,  referred  to  every 
specific  subject  of  supposed  actionable  neg- 
ligence covered  by  the  verdict.  It  was 
framed  to  answer  the  calls  of  the  complklnt, 
and  the  questions  discussed,  evidently,  were 
deemed  to  be  all  that  were  necessary  on  the 
evidence,  from  the  standpoint  of  the  trial 
court  and  that  of  counsel  for  respondent  In 
that  view  tli^e  was  nothing  for  the  Jury 
to  pass  upon.  If  there  can  be  any  doubt 
about  the  case  as  the  trial  court  viewed  it, 
from  what  has  been  said,  it  arises  from  the 
submission  of  the  seventh  question,  which 
wa*  Immaterial  If  the  ordinance  requiring 
the  continuous  ringing  of  the  bell  was  bind- 
ing upon  defendant  That  question  is  as  fol- 
lows: "Was  the  motorman  of  the  defendant 
guilty  of  any  want  of  ordinary  care  in  the 
manner  and  extent  he  rang  the  bellT"  It 
ae«na  that  the  requirement  for  the  continu- 
ous ringing  of  a  bell  not  being  binding  on 
appellant,  the  question  was  Immaterial,  as  it 
manifestly  refers  back  to  the  one  on  that 
subject  The  court  charged  with  reference 
to  It  as  follows:  "You  should  consider  the 
ordinance  making  it  the  duty  of  the  street- 
car company  to  ring  a  bell  continuously.  Of 
coTU«e  yon  will  have  determined  in  answer  to 
question  No.  S  whether  the  bell  was  rung 
eontinuottsly  or  not  lod  If  you  find  that  the 
bell  was  not  rung  continuously  while  the 
ear  waa  In  motion  between  Dewey  and  Far- 
well  streets,  then  you  will  have  to  determine 
whether  the  fact  proves  that  the  motorman 
was  gnilty  of  any  want  of  ordinary  care  in 
80  omitting  to  ring  the  bell."  Obviously,  if 
the  requirements  for  the  continuous  ringing 
of  the  bell  were  vailid— and  it  seems  the  learn- 
ed circuit  Judge  did  not  question  that— It 
was  not  a  matter  for  the  Jury  to  pass  upon, 
whether  the  fact  that  there  was  a  failure  to 
perform  that  duty  established  want  of  or- 
dinary care  or  not  because  such  failure  of 
duty  was  negligence  per  se.  If  it  was  not  a 
valid  requirement— and  it  was  not  aa  we 
.have  seen,— then/  la  nothing  in  the  evidence 


suggesting  the  probability  that  ordinary  care 
called  for  a  continuous  ringing  of  the  bell. 
It  was  a  clear  still  night  There  was  no 
travel,  to  speak  of,  at  the  time.  The  tima  was 
•uch  that  much  travel  was  not  reasonably 
to  be  expected.  It  does  not  appear  that  there 
was  any  team  upon  the  street  other  than  tke 
one  in  question.  The  conditions  for  seeing  tke 
street  car  for  a  great  distance,  by  any  per- 
oon  after  reaching  the  line  of  Wisconsin 
street,  were  all  favorable.  The  obstructlona 
to  the  view,  by  a  person  approaching  on  the 
cross  street  were  not  unusual.  The  track 
was  somewhat  on  a  downgrade  but  not  un- 
usually so,— not  enough  to  materially  Intw- 
fere  with  the  control  of  the  car.  The  car  it- 
self was  In  perfect  condition.  If  a  Jury  could 
be  permitted  under  such  circumstances  to 
say  that  ordinary  care  required  the  continu- 
ous ringing  of  a  b^  they  might  do  so  in  al- 
most any  case  that  is  liable  to  arise.  Nothing 
of  the  kind,  we  venture  to  say,  has  been 
heretofore  suggested  In  the  law  of  negli- 
gence, as  applicable  to  the  oyeratlon  of  street 
cars. 

There  Is  another  reason  why  the  finding 
of  the  Jury  In  answer  to  the  seventh  ques- 
tion Is  not  sufficient  to  sustain  the  Judg- 
ment growing  out  of  the. erroneous  instruc- 
tions given  In  regard  to  it  The  vice  of  the 
instruction  as  to  the  standard  of  care  requir- 
ed «f  the  motorman  by  the  first  question  was 
carried  forward  Into  this  and  into  all  the  in- 
termediate questions.  Such  standard  was 
many  times  stated-  as  that  of  a  prudent  per- 
son under  the  circumstances,  iustead  of  a 
penou  of  ordinary  oaie.  True,  at  one  place 
In  the  instruction  on  the  Question  under  dis- 
cussion the  court  said  that  the  degree  of  care 
covered  by  It  was  that  of  an  ordinarily  care- 
ful and  prudent  person  under  the  same  or 
similar  circumstances,  but  It  had  previously 
been  said,  in  effect  that  an  ordinarily  care- 
ful and  prudent  person,  as  regards  the  ccm- 
duct  of  defendant  by  Its  motorman  on  the 
occasion  In  question,  was  a  person  in  the  ex- 
ercise of  the  "highest  degree  of  skill  and 
care,"— a  person  conducting  himself  up  to 
tlie  standard  of  "a  careful  and  vigilant  man" 
under  the  circumstances;  that  "of  a  prudent 
and  vigilant  person  engaged  in  the  manage- 
ment of  the  same  business."  At  the  particu- 
lar point  in  question  the  subject  was  sum- 
med up  thus:  "Tou  should  consider  these 
facts  in  determining  whether  the  motorman 
was  prudent  and  earful  in  ringing  the  bell." 
Manifestly  that  was  all  wrong.  The  Jury 
should  have  been  Informed  that  they  were 
required  to  determine,  from  all  the  evidence 
bearing  on  the  subject  whether  the  motor- 
man  exercised  ordinary  care,— such  care  as 
a  person  of  ordinary  care  and  prudence 
would  ordinarily  exercise  under  the  same  or 
slmUar  circumstances.  Nass  v.  SchuhE,  106 
Wis.  146,  81  N.  W.  133;  Ward  v.  Ralh«>ad 
Co.,  29  Wis.  144;  Wheeler  v.  Town  of  West- 
port  30  Wis.  392;  Jung  v.  City  of  Stevens 
Point,  74  Wis.  647,  43  N.  W.  618;    WaU  t. 
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Town  of  Highland,  T2  Wis.  435,  39  N.  W.  600; 
Hennesey  t.  Railroad  Co.,  98  Wis.  109,  74  N. 
W.  6G4. 

Til  ere  are  a  large  number  of  exceptions  to 
the  Instructions  given  to  the  Jury  aside  from 
those  heretofore  mentioned,  some  of  which 
we  will  briefly  consider.  The  following  lan- 
guage was  used  as  to  question  1:  "The  driv- 
er of  a  private  vehicle  may  cross  the  track 
*  *  *  if  he  uses  due  diligence  not  to  In- 
terfere with  the  passage  of  a  car.  Between 
street  crossings  the  cars  have  the  right  of 
way  superior  to  that  of  other  vehicles,  to  be 
exercised  In  a  reasonably  prudent  manner; 
but  this  mle  does  not  apply  to  the  crossing 
of  a  track  at  a  street  crossing.  There  neltber 
has  the  right  superior  to  tbe  other."  That 
doctrine  has  been  fully  considered  and  re- 
jected by  this  and  by  most  courts.  Tesch  v. 
Light  Co.  (Wis.)  84  N.  W.  823;  Watermolen 
V.  Power  Co.  (decided  April  9th,  1901),  85  N. 
W.  663.  It  is  diflicult  to  conceive  of  a  doc- 
trine more  promotive  of  mischief  than  tbe 
one  embodied  in  the  quoted  language.  If  It 
were  to  prevail  as  a  measure  of  the  relative 
rights  of  a  person  operating  a  street  car  and 
a  traveler  upon  the  street,  then  each  might 
run  a  race  with  the  other  and  the  one  that 
arrived  at  the  crossing  first  demand  as  a 
matter  of  right  that  his  contestant  give  way 
for  him  to  pass.  Such  a  system  would  great- 
ly Interfere  with  tbe  execution  of  the  public 
purposes  for  which  street-railway  franchises 
are  granted.  It  would,  inevitably,  greatly 
Increase  tbe  number  of  Accidents  caused  by 
cars  In  the  street,  which  are  now  so  numer- 
ous as  to  call  strongly  for  methods  of  pre- 
vention ratlier  than  tbe  adoption  of  Judicial 
rules  that  will  tend  to  greater  confusion  and 
danger,  with  consequent  loss  of  life  and 
property.  Obviously,  reasonable  safety  for 
travelers  upon  the  streets  as  well  as  for  pa- 
trons of  street  ears,  and  reasonable  safety  for 
persons  performing  the  important  duties  of 
operating  street  cars  as  well,  and  reasonable 
execution  of  the  purpose  for  which  such  cars 
are  operated,  require  that  when  a  car  is 
operated  reasonably,  that  Is,  in  such  a  way 
as  to  give  reasonable  notice  of  Its  approach 
to  a  street  crossing  and  reasonable  oppor- 
tunity for  travelers  upon  the  street  to  keep 
out  of  Its  pathway,  the  motorman  exercising 
ordinary  care  to  control  the  movement  of 
the  car  so  as  not  to  run  Into  a  person  who 
may  Inadvertently  get  In  Its  way.  It  shall  have 
the  right  of  way  over  a  traveler  with  a  ve-' 
hide  or  otherwise,  wishing  to  cross  the  track 
at  that  point;  that  such  traveler  shall  not 
have  the  same  right  to  make  the  motorman 
stop  tbe  car  to  allow  him  to  pass  as  the  mo- 
torman has  to  cause  him  to  stop  to  allow  tbe 
car  to  pass;  that  such  traveler  shall  not 
have  the  right  to  go  upon  tbe  track  in  the 
circumstances  stated  in-  front  of  a  moving 
car,  when  there  is  reasonable  ground  to  be- 
lieve that  so  doing  will  require  the  speed 
of  the  car  to  be  slackened  in  order  to  avoid 
collision.     That  is  the  reasonable^  humane 


doctrine.  It  is  believed.  There  must  be  some 
regulation  in  such  cases,  whereby  one  right 
is  primary  and  the  other  subordinate.  By 
universal  custom,  that  Is  recognized  In  the 
use  of  streets  by  ordinary  travelers  passing 
In  different  directions;  and  tbe  statutory 
regulation  requiring  travelers,  when  meeting 
upon  the  highway,  to  turn  to  the  right;  Is  on 
the  same  theory.  Section  1591,  Rev.  St  1888. 
The  policy  of  the  law  Is  settled  that  way 
generally, .  where  there  would  otherwise  be 
conilicting  rights  on  public  ways,  for  the 
purpose  of  obtaining  the  best  standard  for 
peace  and  safety,  as  for  example,  the  rela- 
tion of  a  railway  company  with  tbe  public 
(Elliott  Roads  &  S.  S  438;  Chicago,  M.  ft  St 
P.  Ry.  Co.  v.  City  of  Mnwaukee,  97  WU.  418, 
72  N.  W.  1118),  and  the  relative  rights  and 
responsibilities  of  towns  where  a  highway 
from  one  town  to  the  adjoining  town  crosses 
a  town  line  road  (State  v.  Childs  [Wis.]  85 
N.  W.  874).  Tl\ere  are  cases  holding  to  the 
contrary,  but  they  are  mostly  if  not  exclu- 
sively cases  decided  In  Inferior  Jurisdictions. 
They  proceed  to  a  conclusion  upon  the  dan- 
gerous theory  of  a  conflict  of  rights  between 
those  operating  street  cars  and  travelers  up- 
on the  streets,  In  which  the  courts  must  take 
sides  one  wny  at  one  time  and  another  way 
on  a  different  occasion,  according  to  the  dr- 
cumstnnces  of  the  particular  case.  Tbey 
proceed  also,  misconceiving  the  scope  of 
Btreet-car  franchises  and  the  power  of  mu- 
nicipalities over  public  streets.  Streets  are 
under  the  control  of  appropriate  legislative 
agencies  to  be  used  In  such  reasonable  ways 
as  such  agencies  may  determine  In  further- 
ance of  the  original  design  thereof.  That 
includes  power  to  grant  street-car  franchises 
with  such  limitations  as  regards  the  opera- 
tion of  cars  or  otherwise  as  may  be  deemed 
best  for  the  public  interests.  When  such 
a  franchise  Is  granted  without  limitations  as 
to  the  operation  of  cars  at  crossings  there 
passes  with  the  grant  all  reasonable  liberty 
of  action  necessary  to  effectually  execute  tbe 
purpose  of  the  grant— furnishing  to  the  pub- 
lic facilities  for  quickly  moving  from  place 
to  place  upon  the  street;  and  by  Implication 
other  rights,  so  far  as  not  unreasonably  af- 
fected, are  made  subordinate.  That  requires 
ti-avelers  upon  the  street  to  give  way  for  the 
passage  of  cars  at  street  crossings,  as  before 
indicated,  the  same  as  at  other  points,  though 
not  to  the  same  degree. 

Tbe  following  and  similar  language  was 
used  In  the  court's  Instructions:  "The  de- 
fendant company  was  bound  to  exercise  Its 
rights  with  the  proper  regard  to  the  rights 
of  others."  "The  motorman  was  bound  to 
exercise  a  proper  degree  of  care,"  etc.  Such 
expressions  were  misleading  and  confusing. 
To  say  that  a  motorman  was  bound  to  exer- 
cise a  proper  degree  of  care  Is  right  in  the 
abstract  but  it  falls  to  convey  any  informa- 
tion as  to  what  Is  a- proper  degree  of  care. 
Without  some  explanation  It  would  be  no 
guide  whatevOT  but  would  leave  the  jury 
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free  to  set  up  their  own  standard.  Taken  in 
conslderntlon  with  the  Insti'uctiona  to  which 
the  expreealons  manUeetly  referred— that  the 
defendant  and  the  motorman  owed  plalntlfC 
the  duty  of  exercising  the  highest  degree  of 
care,  the  care  of  a  Tigllant  and  prudent  per- 
son In  the  same  business  under  the  same  cir- 
cumstances—they were  clearly  wrong,  aa  w* 
have  before  Indicated. 

This  Instruction  was  given:  "It  la  negli- 
gence on  the  part  of  a  street-railway  corpora- 
tion to  propel  Its  cars  at  such  a  high  rate  of 
speed  as  to  endanger  the  safety  of  persons 
attempting  to  drive  onto  or  across  the 
street."  The  Idea  In  that  seems  to  be  the 
same  as  In  the  instructions  to  the  effect  that 
a  traveler  on  the  street  with  a  vehicle  has 
the  same  right  to  compel  the  motorman  to 
give  way  and  allow  him  to  cross  as  the  motor- 
man  has  to  delay  the  traveler.  The  mere 
statement  of  the  matter  is  sufficient  to  con- 
demn it  It  entirely  ignored  the  tme  rela- 
tions between  the  users  of  the  space  occupied 
by  the  street,— that  one  is  the  common  right 
and  the  other  the  special  right.  The  duty 
of  the  traveler  to  ezerdse  ordinary  care  was 
Ignored,  and  the  mere  fact  of  a  car  being 
operated  so  .that  a  traveler  cannot  pass  in 
front  of  It  without  danger,  was  made  negli- 
gence per  se,  regardless  of  whether  the  mo- 
torman was  exercising  ordinary  care  In  his 
Fitnation  or  not  It  admitted  readily  of  the 
meaning  that  a  motorman  most  keep  his  car 
so  under  control  that  in  case  a  person  drives 
In  front  of  it  he  can  stop  it  before  a  colli- 
sion can  occur,  and  that  If  he  does  not  he  is 
guilty  of  actionable  negligence. 

The  Jury  were  instructed.  In  substance,  not 
only  that  there  was  an  ordinance  in  force 
In  the  city  of  Eau  C3alre  limiting  the  right 
of  defendant  as  to  the  speed  of  its  cars  to  10 
miles  per  hour  and  requiring  the  bell  to  be 
mng  on  each  car  continuously  while  In  op- 
eration upon  the  street,  but  that  if  a  viola- 
tion of  such  ordinance  was  found  by  the 
Jury  It  was  still  a  question  of  fact  to  be  de- 
termined by  them  whether  such  violation 
constituted  a  breach  of  duty  as  regards  trav- 
elers upon  the  street  The  subject  covered 
by  such  Instructions  has  been  heretofore  re- 
ferred to  tn  discussing  the  questions.  It  was 
error  to  hold  that  there  was  an  ordinance 
goremlng  the  rights  of  defendant  in  the 
mattors  referred  to.  If  there  was  such  an 
ordinance  and  it  was  valid,  it  was  error  to 
leave  the  question  to  the  Jury  to  say  wheth- 
er a  violation  thereof  constituted  negligence. 
The  authorities  are  In  substantial  harmony 
that  the  violation  of  snch  a  regulation  is  at 
least  prima  facie  negligence,  and  this  court, 
with  many  others,  holds  that  It  is  negligence 
as  a  matter  of  law.  McOall  v.  Chamberlain, 
18  Wis.  087;  Smith  r.  Traders'  Exchange,  91 
Wis.  3«0,  (M  N.  W.  1041;  Toutlofl  v.  aty  of 
Green  Bay.  01  Wis.  400,  65  N.  W.  168;  Klatt 
T.  Lumber  Co.,  97  Wis.  641,  78  N.  W.  663; 
£aiiott,  R.  R.  U  711,  1096. 

We  have  refesed  to  that  element  of  the 


Instructions  as  regards  the  effect  of  a  viola- 
tion of  the  ordinance,  assuming  that  it  was  a 
valid  regulation,  because  the  exceptions  seem 
to  cover  that  field  SAifflclently  to  raise  the 
question  discussed.  While  that  part  of  the 
charge  was  erroneous.  It  manifestly  was  not 
prejudicial  to  defendant  The  only  error 
which  in  any  event  could  have  been  prejudi- 
cial to  it  was  In  the  erroneous  statement. to 
the  Jury  that  there  was  in  existence  a  valid 
ordinance  on  the  subject  referred  to. 

What  has  been  said  coven  with  sufficient 
particularity  the  entire  field  of  errors  dis- 
cussed in  the  briefs  of  counsel,  so  far  as  the 
points  are  deemed  material  to  this  case,  or 
should  be  treated  In  the  case,  whether  neces- 
sary or  not  as  a  help  in  future  litigation. 
We  will  recapitulate  the  points  decided  for 
the  purpose  of  defluiteiiess  and  the  benefit 
of  greater  facility  for  ready  reference. 

1.  It  is  not  action  able  negligence  for  tbe 
motorman  in  charge  of  a  street  car,  when 
the  car  is  in  operation  upon  a  street  and  ap* 
preaching  a  street  crossing,  to  fall  to  exer- 
cise the  highest  deg;ree  of  care,  or  such  care 
as  a  vigilant  or  prudent  person  would  exer- 
cise imder  the  same  or  similar  circumstan- 
ces. It  is  sufficient  if  he  exercises  the  care- 
of  a  person  of  average  prudence  in  the  same 
or  similar  circumstances. 

2.  An  Instruction  that  a  person  in  the  cir- 
cumstances above  indicated  must  exercise 
due  care  or  proper  care,  unexplained,  fails  tO' 
Instruct  and  may  mislead.  Coupled  with  In- 
structions to  the  effect  that  the  term  refers 
to  the  highest  degree  of  care,  or  any  degree  of 
care  other  than  that  of  a  person  of  average 
prudence  imder  like  or  similar  circumstances, 
it  is  error. 

8.  The  mere  acquirement  by  purchase  of  a 
street-car  franchise  containing  regulations 
as  to  the  manner  of  operating  cars,  as  a  con- 
dition of  a  new  and  Independent  grant  which 
does  not  refer  to  or  in  any  way  make  the 
provisions  of  the  old  grant  a  part  of  the  new 
one,  snch  condition  being  clearly  imposed  to 
prevent  a  conflict  of  rights,  does  not  add  to 
or  restrict  the  provisions  of  such  new  grant 

4.  A  city  ordinance  is  not  valid  unless  rea- 
sonable, and  whether  it  satisfies  that  re- 
quirement or  not  is  a  Judicial  question. 

6.  A  city  ordinance  requiring  the  continu- 
ous ringing  of  a  bell  upon  a  street  car  while 
such  car  is  in  motion  ujwn  a  street  is  unrea- 
sonable and  to  that  extent  void  for  any  pur- 
pose, unless  made  a  condition  of  the  grant. 

6.  If  a  requirement  of  the  character  above 
Indicated  is  valid  for  any  purpose  because 
made  a  condition  of  the  grant  itself,  the  vio- 
lation thereof  does  not  constitute  actionable 
negligence  or  evidence  of  such  negligence, 
because,  as  regards  the  safety  of  travtiers  on 
the  street  it  is  unreasonable. 

7.  As  a  rule  the  mere  operation  of  a  street 
car  BO  as  to  render  it  dangerous  for  a  person 
to  cross  the  street  in  front  of  it  Is  not  negli- 
*®2**:    ^      .  ligitizcdby^O' 

8.  A  travelor  upon  a  street  at  a  street 
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croBBbig,  dMMnc  to  croM  tbe  Btreetcmr 
track  there  sltufite.  has  not  the  same  right 
to  require  the  speed  of  a  car  to  be  slackened 
to  enable  him  to  pass  over  the  track  as  the 
person  la  charge  of  the  car  has  to  reqalr* 
kta  t»  give  way  to  allov  the  car  to  pass. 

9.  The  motorman  In  charge  of  a  street  car 
aiHOroachlng  a  street  cn>aslng  must  nse  ordi- 
nary care  for  the  safety  of  travelers  liable 
to  get  Into  the  pathway  of  the  car,  bat  he 
has  the  right  to  expect  that  sach  trarelws 
will  use  <H41naty  care  to  Inform  themselves 
of  the  approach  of  the  car  and  not  to  retard 
Its  passage. 

10.  It  being  the  dnty  of  tbe  traveler  upon 
the  street.  In  approaching  a  point  where  he 
dMites  to  cross  a  street-car  track,  to  look 
and  listen  for  a  coming  car  and  to  perform 
that  duty  when  and  where  he  will  have  rea- 
sonable  opportunity  to  render  his  eftorto  In 
that  regard  effective,  It  is  as  much  his  dnty 
am  a  matter  of  law  to  see  an  approaching 
car  which  Is  in  plain  sight  and  in  dangerous 
proximity  to  the  crossing,  and  not  to  negli- 
gently pfaice  himself  In  the  way  of  It,  as  It 
Is  t»  look  fbr  the  car;  and  evidence  that  ha 
performed  tbe  duty  of  looking  but  did  not 
see  the  coming  car  does  not  raise  a  question 
of  fiict  fbr  a  Jury  to  determine. 

11.  It  being  undisputed  that  an  alleged 
collision  between  a  street  car  and  a  wagon 
that  was  suddenly  drawn  upon  the  track  In 
front  of  a  car  at  a  street  crossing  did  not  re- 
sult In  any  Injury  to  the  car  other  than  a 
few  scratches  of  the  paint  on  the  front  end, 
ner  disturbance  of  lights  upon  the  car,  the 
persons  in  charge*  thereof,  or  the  passengers 
thereon,  other  than  that  caused  by  sudden 
application  of  the  brake  and  reversal  of  tbe 
current  that  the  car  stopped  substantially 
at  tbe  place  of  the  collision  and  that  It  did 
not  materially  push  the  wagon  ahead  upon 
the  track  nor  mar  or  break  It  at  the  point  of 
contact,  such  physical  situation  Is  so  incon- 
sistent with  the  theory  that  the  car  was  go- 
ing several  miles  per  hour,  for  the  few  sec- 
onds required  for  a  traveler,  i4>proaching  a 
crossing  at  a  speed  of  8  miles  per  hour,  to 
travel  30  feet  as  to  leave  no  ground  for  the 
Jury  to  say  that  the  mere  speed  of  the  car 
was  so  great  as.  to  constitute  actionable  neg- 
ligence. 

12.  Testimony  of  a  person  or  any  number 
of  persons  that  he  or  they  when  approach- 
ing a  street-car  track  with  a  view  of  cross- 
ing It  looked  along  the  track  for  a  coming 
car  and  did  not  see  one,  thongb  a  car  was 
In  plain  sight  and  so  near  the  point  of  ob- 
servation as  to  render  an  attempt  to  cross 
the  track  In  front  of  it  dangerous,  is  incon- 
sistent with  all  reasonable  probabilities  and 
a  jury  should  not  be  required  or  allowed  to 
consider  the  subject  as  Involving  a  dispu- 
table question  of  .fact 

It  is  contended  by  appellant's  counsel  that 
the  motion  to  change  the  answer  of  the  Jury 
un  the  subject  of  contributory  negligence  of 
pla'.ntlB,  cova«d  by  tbe  ninth  question  to 


the  affirmative,  and  fbr  Judgment  (Aotdd 
have  been  granted;  and  with  that  it  must 
follow  from  what  has  been  said,  we  agree. 
It  follows  further,  under  the  rule  governing 
the  subject,  that  appellant  Is  entitled  to  have 
done  that  which  ought  to  have  been  done 
by  a  Judgment  here  remanding  tbe  cause 
upon  reversal  with  directions  to  the  trial 
court  to  correct  the  verdict  as  Indicated  and 
render  Judgment  for  defendant  Menominee 
River  Sash  &  Door  Oo.  ▼.  Milwaukee  &  N.  R. 
Co.,  91  Wis.  447,  46T,  85  K  W.  176;  Conroy 
V.  Railroad  Co.,  96  Wis.  24S,  70  N.  W.  486; 
Keller  v.  Schmidt  101  Wis.  696,  80  N.  W.  9SB. 
The  Jndgmrat  appealed  from  Is  reversed. 
The  cause  is  remanded  to  the  circuit  court 
with  directions  to  correct  the  verdict  by 
changing  the  answer  to  the  ninth  question 
from  "No"  to  "Yes"  so  as.  In  form,  to  And 
the  plaintiff  guilty  of  contributory  negligence 
In  accordance  with  the  facts,  and  to  render 
Judgment  on  the  verdict  as  so  corrected  In 
favor  ef  defendant  fbr  costs. 


STATE  ex  rd.  DURNER,  Sheriff,  t.  HTTBGIN. 

SAMB  V.  AIKENS.    SAME  v.  HOYT. 
(Supreme  Oonrt  of  WtsconshL    April  30,  1901.) 

AFPSiAI.-HaARIMa  BT  COCNSEI^PARTT  AO- 
ORIBVBD-HABDAS  CORPUa-ATTORNBT  FOB 
STATB-Cimi  ACTION— RB8  JTTDICATA— WAR- 
RANT OF  COMMITMBNT— SrPFICIBNOT— RB- 
VIBW  ON  HABEAS  CORPUS— PRELIMINART 
EXAMINATION  —  CRIMINAL  CONSPIRACY  — 
COMBINATION  TO  CONTBOb  FRICBS-KAU- 
ClOtrS  INJURY. 

1.  Upon  the  review  in  this  court  of  a  case 
upon  appeal  or  writ  of  error,  a  proper  party  to 
such  appeal  or  writ  Is  entitled  to  beiheard  by 
counsel  regardless  of  whether  that  will,  for  the 
time  being,  recognize  him  as  having  a  status 
which  Is  one  of  vu  v«ry  matters  to  be  dedded 
on  such  review. 

2.  If,  in  a  habeas  corpas  snit  against  a  sher- 
iff, he  is  required  to  restore  his  prisoner  to  lib- 
erty, he  is  a  party  aggrieved  within  the  roJe 
that  only  such  a  party  U  entitled  to  be  heard 
on  appeal  or  review  on  writ  of  error. 

3.  The  statutory  and  judicial  policy  which 
predudes  a  private  attorney  from  appearing  for 
the  state  in  a  criminal  case  in  a  triiQ  or  appel- 
late court  except  by  a  special  appointment  for 
that  puri>o8e,  does  not  apply  to  habeas  corpus 
proceedings. 

4.  While  an  attorney  cannot  appear  on  the 
ride  of  the  state  in  a  habeas  corpas  suit  at 
public  expense,  he  may  appear  by  request  of 
the  proper  officer  at  private  expense,  to  repre- 
sent the  interests  of  the  state,  and  he  may  ap- 
pear regardless  of  such  consent  to  represent  the 
person  charged  with  the  wrong. 

5.  Regardless  of  what  a  habeas  corpus  pro- 
ceeding should  be  called  under  the  (3ode,  which 
divides  all  judicial  proceedings  Into  actions  and 
special  proceedings,  it  is  to  ail  intents  and  pur- 
poses a  civil  suit — a  proceeding  in  the  nature 
of  a  civil  action — in  which  the  party  seeking  to 
establish  his  right  to  personal  liberty  is  plain- 
tiff within  the  meaning  of  section  2001,  Rev.  St. 
1898,  regardless  of  the  name  by  which  such  a 
party  is  commonly  known,  and  tb»  person  char- 
ged with  the  wrong  is  an  adverse  party,  to  all 
Intents  and  purposes  a  defendant  reganlless  of 
the  name  by  vrnich  such  a  person  is  commonly 
known  in  such  a  proceeding. 

6.  An  order  or  Judgment  in  a  habeas  corpus 
suit  is  res  adjudicata  as  to  the  person  charged 
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with  iiiiIa<irIaU]r  rMtralning  another  of  his  Ub- 
orte,  till  rvTcned  in  some  proper  proceedini^. 

7.  A  necesaary  party  to  a  judicial  proceeding 
as  a  representative  of  public  authority,  hariu); 
no  interest  in  the  litigation  except  to  vindicate 
such  authority,  ia  a  party  in  intereit  and  may 
be  a  party  aggrieved  within  the  meaning  ot  the 
appeal  statute  and  the  practice  on  review  on 
writs  of  error. 

8.  A  warrant  ot  commitment  for  trial  which 
states  the  oSense  charged  witli  convenient  cer- 
tainty ia  sufficient  if  good  in  all  other  respects. 

9.  The  formal  language,  "against  the  peace 
and  dignity  of  the  state  of  Wisconsin  and  the 
statutes  in  ssch  case  made  and  provided,"  or 
eqaivalent  formal  words,  is  unnecessary  to  ei- 
ther a  criminal  complaint  or  warrant  of  com- 
mitment for  trial. 

10.  The  rule  of  convenient  certainty  as  to  de- 
scribing the  offense  in  a  warrant  of  commit- 
ment does  not  require  the  facts  to  l>e  stated  in 
detail.  A  statement  thereof  according  to  their 
legal  effect  is  sufficient. 

11.  The  description  of  an  offense  in  a  warrant 
of  commitment  by  its  generic  name,  if  it  has 
one,  whether  the  offense  be  statutory  or  one 
known  to  the  common  law,  states  by  reasona- 
ble inference  all  the  facts  requisite  to  such  of- 
fense. 

12.  The  statutory  form  tor  a  commitment 
found  in  secUon  4774,  Eev.  St.  1898,  Is  satisfied 
by  the  ase  of  language  Including  all  material 
elements,  though  such  language  departs  from 
the  particnlar  warding  ot  the  form. 

13.  The  rule  that  a  form  prescribed  by  statute 
must  be  strictly  followed,  does  not  mean  literal- 
ly followed  unless  the  statute  clearly  so  indi- 
cates. That  ia  not  the  case  with  section  4774, 
Rev.  St.  1896. 

14.  Upon  proceedings  before  a  committing 
magistrate  being  properly  brought  to  the  atten- 
tion of  the  court  for  review  in  habeas  corpus 
proceedings,  the  court  has  jurisdiction  to  ex- 
amine into  the  sufficiency  of  the  complaint  to 
charge  a  criminal  offense,  and  ot  the  evidence 
as  regards  whether  it  will  admit  of  a  reasona- 
ble inference  of  the  existence  of  the  ultimate 
tacts  necessary  to  liold  the  person  charged  for 
trial,  i.  e.,  that  the  offense  was  committed  and 
that  there  is  probable  cause  tor  believing  the 
accused  to  be  guilty  thereof. 

15.  A  habeas  corpua  anit  reaches  only  jurisdic- 
tional error.  It  does  not  reach  beyond  the  com- 
mitment to  the  proceedings  leading  up  thereto 
where  the  person  in  custody  is  detained  by  vir- 
tue of  the  final  judgment  or  order  of  a  court 
having  jurisdietion  of  the  subject-matter  and 
the  person.  But  aucb  is  not  the  case  where  the 
person  in  custody  is  being  held  on  a  commit- 
ment for  trial. 

16.  A  preliminary  examination  is  not  an  action. 
The  determination  thereof  is  not  a  final  judg- 
ment. The  proceeding  is  not  according  to  the 
course  of  the  common  law;  it  is  purely  statu- 
tory, and  compliance  with  the  statute  is  req- 
nisite  to  jurisdiction  at  every  atep. 

17.  An  examination  to  determine  whether  a 
criminal  prosecution  shall  be  commenced  Is  a 
Judicial  proceeding  in  that,  so  far  as  the  mag- 
istrate acts  within  his  jurisdiction,  bis  decision 
is  as  binding  for  the  purposes  of  such  proceed- 
ing when  it  is  right  as  when  it  is  wrong.  But, 
like  the  situation  where  a  board  is  authorised 
by  statute  to  act  in  a  quasi  judicial  capacity 
upon  evidence,  if  there  is  no  evidence  reasona- 
bly permitting  of  action,  a  decision  upon  a  con- 
trary theory  is  in  excess  of  jurisdiction. 

18.  Where  an  examining  magistrate  acts  upon 
evidence,  aiK  such  evidence,  looking  at  it 
from  the  most  favorable  standpoint,  will  not 
reasonably  permit  of  such  action,  the  error  Is 
jurisdictional,  strictly  so  called,  remediable  by 
writ  of  habeas  corpus,  within  the  rule  that  such 
errors  only  can  be  reached  by  such  writ. 

19.  The  doctrine  that,  where  concert  of  action 
is  necessaqy  to  an  offense,  a  charge  of  criminal 


conspiracT  does  not  lia,  does-  not  apply  when 
the  unlawful  agreement  i>  of  itself  an  offeBM, 
but  applies  only  where  the  agreement  and  the 
consummation  thereof  are  so  closely  connected 
that  the  two  constitute  really  but  one  offense, 
as  in  the  case  of  the  offense  of  adultery  sr  that 
ot  bigamy. 

20.  Where  concert  is  not  a  mere  part  •(  a 
criminal  act,  but  is  in  aid  of  it  ana  is  itself 
criminal,  the  charge  of  consirfracy  will  lie 
against  those  concerting  together  to  perpetrate 
such  act,  though  only  one  of  the  parties,  or  nei- 
ther one  alone,  could  effect  Mdi  purpose. 

21.  When  a  complaint  charsea  the  offense  of 
conspiracy  in  the  language  et  the  statute,  aad 
a  conspiracy  to  carry  out  the  particular  purpose 
of  such  conspiracy  in  a  particular  way  is  also 
charged,  accompanied  by  a  statement  of  erert 
a«ts  pursuant  to  the  conspiracy,  the  latter  part 
may  be  rejected  as  surplusage  in  construing  i^he 
complaint,  but  the  two  charges  of  conspiracy 
may  be  read  togethe?  as  charging  a  conspiracy 
ot  the  nature  indicated  by  the  particular  allega- 
tions as  regards  the  method  adopted  tor  effect- 
ing the  criminal  purpose. 

Zi.A  complaint  stating  th«t  three  persons, 
naming  them,  concerted  together,  n^ng  substan- 
tially the  language  of  the  statute,  for  the  pur- 
pose of  maliciously  injuring  another  In  his  busi- 
ness, describes  the  conspiracy  made  criminal 
by  section  446aa,  Rev.  St.  1888. 

23.  An  agreement  between  several  independent 
concerns,  each  publishing  a  newspaper  and 
furnishing  thereoy  means  for  advertising,  to 
compel  a  fourth  person  engaged  in  like  bnsl- 
nese  to  reduce  his  rates  for  advertising  or  lose 
customers,  indicates  a  malicious  purpose  to  in- 
jure the  business  of  the  latter  within  the  mean- 
ing of  section  4466a,  Rev.  St.  1898. 

24.  If  section  44B6a  be  regarded  as  describing 
a  conspiracy  between  owners  ot  independent 
enterprises  to  control  the  rates  charged  m  their 
line  of  work  in  any  locality,  great  or  smatl.  It  is 
not  unconstitutional.  However,  it  cannot  be  so  - 
recorded,  for  it  makes  the  maiidons  purpose  to 
injure  an  essential. 

'  26.  Several  persons,  conducting  independent 
business  enterprises,  may,  in  the  absence  of  a 
statute,  combine  to  control  prices  for  the  put^ 
pose  ot  promoting  their  individual  interests, 
and  in  their  operations  to  that  end  impoverish 
a  rival  and  drive  him  out  of  business,  there  lie- 
ing  no  malicious  Intent  in  their  conduct,  using 
the  term  in  the  sense  ot  malice  in  law.  Section 
4466a  does  not  go  that  far. 

26.  All  agreements  to  malidonsly  injure  anoth- 
er in  any  way  are  contrary  to  the  policy  ot  the 
law.  Legislative  authority  is  ample  to  outlaw 
such  agreements  to  the  extent  of  making  the 
partii^paots  therein  liable  civilly  and  criminal- 

27.  A  conspiracy  to  wrongfully  injure  another 
is  actionable  at  the  common  law  if  executed 
to  the  damage  of  another,  whether  that  other 
would  have  a  remedy  if  the  act  were  commit- 
ted by  a  single  person  or  not,  or  whether  one 
person  could  commit  such  Injury  alone. 

28.  The  doctrine  that  an  act  which  is  not  ac- 
tionable if  done  by  one  is  not  when  done  by 
many,  is  not  the  law  of  this  state.  Neither  is 
the  doctrine,  as  applied  to  a  combination  ot  iier- 
sons  to  wrongfully  injure  another,  that  an  act, 
lawful  without  malice,  does  not  become  unlaw- 
ful by  adding  such  element. 

29.  A  combination  of  persons  to  injure  anoth- 
er without  any  just  cause,  such  as  an  Injury 
that  is  not  an  incidental  effect  of  the  promotion 
of  the  le^timate  interests,  ot  the  members  of 
the  combine,  is  a  conspiracy  to  inflict  a  mali- 
cious injury  open  another  at  common  lawi  tind 
is  such  an  injury  under  the  statute  (section 
4466a,'  Rev.  St.  1898)  if  it  relates  to  such  other's 
reputation,  bneiness,  trade  or  profeesion. 

sib.  A  combination  of  individuals  for  tint  pur- 
pose of  infiirting  a  malicious  injnry  upon  an* 
ether,  Is  in  effect  an  agreement  to  ininre  by  tIo- 
"iigilized  by  VjO' 
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lenc*  It  was  the  policy  of  the  common  law,  as 
it  is  )f  the  statute,  to  prevent  such  a  wrong  by 
<-jvil  and  criminal  liabilities. 

31.  The  term  "malicious  injury"  as  used  in  the 
statute  is  synonymous  with  that  term  in  the 
law  of  conspiracy  independent  of  the  statute. 

32.  Section  4466a,  Rev.  St.  189a  is  a  mere  dec- 
laration of  the  common  law.  Its  only  effect 
ia,  as  to  the  particular  matters  stated  therein, 
to  remove  the  necessity  for  an  overt  act,  which 
Is  required  by  the  change  in  the  common  law 
hy  section  46(18,  Id. 

(Syllaboa  bj  the  Judge.) 

Error  to  drcnit  court,  Milwaukee  ooonty; 
Robert  O.  Siebecker,  Judge. 

Applications  of  Albert  Huegin,  Andrew  J. 
AikenB,  and  Melvln  A.  Hoyt  for  release  on 
habeas  corpus.  From  orders  discharging 
tliem  on  habeas  corpus  the  state,  on  the  re- 
lation of  George  Dumer,  sheriff,  brings  error. 
Reversed. 

Writ  of  error  to  the  circuit  court  for  Mil- 
wankee  county  to  review  orders  thereof,  in 
habeas  coi-pns  proceedings,  discharging  cer- 
tain persons  from  custody  who  were  under 
restraint,  according  to  forms  of  law,  to 
await  trial  for  the  offense  of  conspiracy  to 
Injure.  The  complaint  charging  the  offense 
was  nnder  oath  and  as  follows: 

"Lucius  W.  Nleman  and  Lloyd  T,  Boyd, 
of  the  city  of  Milwaukee,  In  said  county  of 
Milwaukee,  being  severally  first  duly  sworn, 
complain  to  the  police  court  for  the  city  of 
Milwaukee,  Milwaukee  county,  Wisconsin, 
that  on  or  about  the  5th  day  of  April,  A.  D. 
'1900,  at  the  city  of  Milwaukee,  and  within 
Bald  county  of  Milwaukee,  Andrew  J.  Aikens, 
Albert  Huegin  and  Melvln  A.  Hoyt,  did  then 
and  there  unlawfully  conspire,  combine,  con- 
federate, associate,  agree,  mutually  under- 
take and  concert  together  tor  the  purpose 
and  with  the  Intent  then  and  there  of  will- 
fully and  maliciously  injuring  the  Journal 
Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Wisconsin,  In  its  trade  and  busi- 
ness, and  tor  the  purpose  and  with  the  in- 
tent then  and  there  of  willfully  and  malici- 
ously Injuring  Lucius  W.  Nleman,  Lloyd  T. 
Boyd  and  John  W.  Schanm,  and  each  of 
them.  In  their  trade,  business  and  occupa- 
tion; that  the  said  the  Journal  Company  at  all 
of  said  times  was,  ever  since  has  been  and 
now  is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  Wisconsin,  as  aforesaid,  and  at  all  of  said 
times  was  and  now  is  the  owner  and  pub- 
lisher of  a  dally  newspaper  and  advertising 
medium  known  as  the  Milwaukee  Journal, 
published  at  the  said  city  of  Milwaukee, 
which  said  newspaper  at  all  of  the  times 
herein  referred  to  had,  and  now  has,  a  large 
circulation  as  a  newspaper  and  advertising 
medium  In  the  city  of  Milwaukee,  and 
throughout  the  state  of  Wisconsin  and  else- 
where; that  It  was  at  all  of  said  times,  and 
now  is,  the  business  and  trade  of  said  the 
Journal  Company  to  publish  said  newspaper 
and  to  sell  and  furnish  the  same  to  its  pa- 


trons and  subscribers,  and  to  aoUclt,  reeelTO, 
print  and  publish  in  said  newspaper  for  hire 
advertisements  for  merchants  and  other  per- 
sons, u  Is  ciutomary  with  such  newspapo's, 
and  ftat  at  all  of  said  times  and  especially 
at  the  time  of  the  said  combination  and 
conspiracy,  and  subsequently  thereto,  the 
said  the  Journal  Company  bad  a  large  num- 
ber of  advertisers  or  patrons  who  advertised 
In  said  newspaper,  the  Milwaukee  Journal, 
and  that  a  large  portion  of  the  revenue  of 
said  the  Journal  Company  was  and  is  deriv- 
ed from  such  advertisements;  that  the  said 
Lucius  W.  Nleman,  Lloyd  T.  Boyd  and  John 
W.  Schaum  were  at  all  of  said  times  and  now 
are,  stockholders  In  said  the  Journal  Com- 
pany, and  flnnnclally  interested  in  the  busi- 
ness and  success  of  said  the  Journal  Com- 
pany; that  the  busineoa  and  trade  of  the 
said  Lucius  W.  Nleman  Is,  among  other 
things,  that  of  editor  of  said  the  Milwaukee 
Journal,  and  the  business  and  trade  of  said 
Lloyd  T.  Boyd  is  that  of  business  mannger 
of  said  the  Journal  Company  and  of  the  said 
the  Milwaukee  Journal;  and  that  at  all  of 
said  times  the  business  of  said  John  W. 
Schaum  was  and  Is  that  of  treasurer  of  said 
the  Journal  Company. 

"That  the  prices  of  advertisements  and  the 
advertising  rates  which  newspapers  such  as 
said  the  Milwaukee  .Toumal  and  the  other 
newspapers  herein  mentioned  are  entitled  to 
charge,  and  which  advertisers  and  patrons 
are  willing  to  pay,  depen^  and  are  based 
largely  upon  the  circulation  of  such  papers 
and  the  number  of  their  readers;  that  early 
In  the  year  A.  D.  1900,  said  the  Journal 
Company  in  good  faith  established  a  new 
rate  for  advertising  In  said  the  Milwaukee 
Journal,  based,  among  other  things,  upon  its 
increased  circulation,  and  notified  the  pat- 
rons of  and  advertisers  in  the  said  the  Mil- 
waukee Journal  thereof,  which  said  rate  for 
advertising  was  an  Increase  of  about  25  per 
cent  above  that  which  was  charged  by  said 
the  Journal  Company  for  like  advertising 
in  the  year  1890. 

"That  at  all  of  said  times  the  said  Andrew 
J.  Aikens  was,  and  now  is,  the  business  man- 
ager of  the  Evening  Wisconsin,  a  dally  news- 
paper published  In  the  city  of  Milwaukee, 
and  having  also  an  extensive  circulation  and 
devoted  to  the  purposes  of  a  general  newspa- 
per and  to  advertising  for  hire,  like  unto  said 
the  Milwaukee  Journal;  that  at  all  of  said 
times  said  Albert  Huegin  was,  and  now  is. 
the  business  manager  of  the  Milwaukee  Senti- 
nel, a  dally  newspaper  published  at  the  city 
of  Milwaukee,  having  an  extensive  circula- 
tion and  devoted  to  the  purposes  of  a  genera) 
newspaper  and  to  advertising  for  hire,  llko 
unto  the  newspapers  aforemedtloned;  that 
at  all  of  said  times  said  Melvln  A.  Hoyt  was, 
and  now  is,  the  editor  of  the  Milwaukee 
Daily  News,  and  the  president  of  the  News 
Publishing  Company,  the  corpwation  owning 
said  the  Milwaukee  Daily  News,  a  dally 
newspaper  published  at  the  dty  of  MUwaa 
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kee  and  devoted  to  the  purposes  of  a  general 
newspaper  and  to  advertiaing  for  blre,  like 
unto  the  other  of  said  newspapers. 

"That  on  or  about  said  5th  day  of  April,  A. 
D.  1900,  the  exact  date  whereof  being  un- 
known to  affiants,  said  Andrew  J.  Alkens,  Al- 
bert Huegln  and  Melvln  A.  Hoyt;  with  othen 
unknown  to  affiant,  in  furtherance  and  In 
pursuance  of  said  unlawful  conspiracy,  com- 
bination, confederation,  association,  agree- 
ment and  mutual  understandlug,  for  the  pur- 
pose and  with  the  intent  then  and  there  of 
willfully,  maliciously  and  unlawfully  injuring 
said  the  Journal  Company  in  its  trade  and 
business,  and  also  said  Lucius  W.  Nienum, 
Iiloyif  T.  Boyd  and  John  W.  Schaum,  and 
each  of  them,  in  their  trade  find  business, 
and  to  that  end  and  with  the  purpose  and  In- 
tent aforesaid,  did  confederate,  agree  and 
mutually  undertake  that  If  any  merchant  or 
other  person  or  corporation  advertising  or 
proposing  to  advertise  in  said  the  Milwaukee 
Journal,  should  pay  or  agree  to  pay  to  said 
the  Journal  Company  the  Increased  rate  for 
advertising  establiabed  or  fixed  by  it  as  afore- 
said, that  then  and  in  that  case  any  such 
person  or  coriH>ratlon  should  not  be  permitted 
to  advertise  in  any  of  said  other  three  news- 
papers, to  wit:  said  the  Milwaukee  Sentinel, 
the  Evening  Wisconsin,  and  the  Milwaukee 
Daily  News,  unless  such  merchant,  other  per- 
son or  corporation  should  advertise  in  each 
of  said  three  papers  and  pay  to  each  of 
tbem  or  to  the  respective  owners  or  proprie- 
tors of  tbem,  a  corresponding  Increase  over 
the  rates  respectively  theretofore  charged  by 
such  other  three  newspapers  respectively,  to 
wit:  about  25  per  cent.  In  excess  of  what 
said  last-mentioned  three  papers  respectively 
were  then  charging  and  had  theretofore 
charged  for  advertising;  but  that  in  case 
any  merchant,  other  person  or  corporation 
should  refuse  to  pay  to  said  the  Journal  Com- 
pany the  said  increased  rate  established  by 
it  as  aforesaid  for  advertising  In  said  the 
Milwaukee  Journal,  then  and  in  that  case 
such  merchant  or  other  person  or  corpora- 
tion so  refusing  should  be  at  liberty  to  ad- 
vertise in  any  or  all  of  the  other  of  said  three 
newspapers  at  the  rates  which  had  thereto- 
fore been  charged  by  said  other  three  news- 
papers respectively;  that  a  large  number  of 
merchants  in  the  city  of  Milwaukee  and 
other  persons  were  at  the  time  of  said  com- 
bination and  agreement,  and  subsequently 
thereto,  advertising  in  all  of  said  newspapers, 
to  wit:  the  Milwaukee  Journal,  the  Evening 
Wisconsin,  the  Milwaukee  Sentinel  and  the 
Milwaukee  Dally  News,  and  that  the  right  or. 
privilege  to  advertise  in  two  or  more  of  said 
papers  was  and  is  considered  and  regarded 
by  a  large  fiumber  of  such  merchants  and 
other  persons  as  a  valuable  right  and  privi- 
lege and  one  much  to  be  desired;  that  all  or 
the  greater  part  of  the  patrons  of  and  persona 
advertising  In  said  the  Milwaukee  Journal 
were,  pursuant  to  said  combination  and  con- 
spiracy on  the  port  of  said  Aikena,  Huegin 


and  Hoyt,  and  In  fnrtherance  thereof,  noti- 
fied by  them  of  the  said  agreement,  conspira- 
cy and  combination  between  said  Andrew  3. 
Alkens,  Albert  Huegln  and  Melvln  A.  Hoyt; 
that  many  of  the  patrons  and  advertisers  in 
said  the  Milwaukee '  Journal  were  induced 
thereby  to  withdraw  their  advertisements 
therefrom,  greatly  to  the  injury  of  the  busi- 
ness and  trade  of  said  the  Journal  Company 
and  of  said  Lucius  W.  Nleman,  Lloyd  T. 
Boyd  and  John  W.  Schaum;  that  pursuant 
to  said  combination,  agreement,  confedera- 
tion and  conspiracy,  and  in  furtherance  there- 
ot  said  Andrew  J.  Alk^u,  Albert  Huegln  and 
Melvln  A.  Hoyt,  did  refuse  to  allow  the  ad- 
vertisements of  divers  merchants  and  other 
persons  to  be  inserted  In  either  the  Mllwan- 
kee  Sentinel,  the  Evening  Wlsconaln  or  the 
Milwaukee  Daily  News  aforesaid,  and  did 
prevoit  the  advertisements  of  divers  mer- 
chants and  other  persons  from  appearing  in 
all  or  any  of  said  three  last-mentioned  news- 
papers because  such  merchants  or  ether  per- 
sons so  prevented  had  paid  or  had  agreed  to 
pay  to  said  the  Journal  Company  the  sold 
increased  rate  for  advertising  established  by 
it  as  aforesaid;  and  that  by  reason  of  said 
combination,  conspiracy  and  agreement  many 
merchants  in  the  city  of  Milwaukee  and  else- 
where, and  other  persons,  were  prevented 
from  advertising  in  said  the  Milwaukee  Jour- 
nal, greatly  to  the  Injury  of  the  business  and 
trade  of  said  the  Journal  Company,  and  of 
said  Lucius  W.  Nleman,  lioyd  T.  Boyd  and 
John  W.  Schaum,  and  of  each  of  them,  con- 
trary to  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Wisconsin. 

"Wherefore,  affiants  pray  that  the  said 
Andrew  J.  Alkens,  Albert  Huegln  and  Melvln 
A.  Hoyt  be  arrested  and  dealt  with  accord- 
ing to  law." 

The  complaint  was  filed  with  the  police 
court  in  the  city  of  Milwaukee  and  such  pro- 
ceedings were  thereupon  had,  based  thereon, 
that  the  defendants  therein  named  were  ar- 
rested and  produced  before  such  court  for  a 
preliminary  examination,  whereupon  a  mo- 
tion was  made  for  their  discharge  upon  the 
ground  that  the  allegations  of  the  complaint 
were  not  sufficient  to  show  that  a  criminal 
offense  bad  been  committed.  The  motion 
was  overruled.  Thereupon  evidence  was 
taken  before  the  court,  tending  to  establish 
the  allegations  of  the  complaint  At  the 
dose  of  the  evidence  a  motion  was  made  to 
discharge  each  of  the  defendants,  which  was 
denied.  The  court  then  decided  upon  the 
evidence  that  the  offense  charged  in  the  com- 
plaint had  been  committed,  and  that  there 
was  probable  cause  for  believing  the  de- 
fendants guilty  of  such  offense.  Each  de- 
fendant refused  to  give  bail  for  his  appear- 
ance before  the  municipal  court  of  Milwau- 
kee county  for  trial,  whereupon  he  was  duly 
committed  to  the  custody  of  the  sheriff  of 
such  county  to  await  such  trial.  A  commit- 
ment was  delivered  to  the  shertfl,  as  to  each 
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defendant  aO  be4ng  In  the  same  form.    Tbe 
following  l8  one  of  such  commitments: 

"la  the  PoUce  Court  •!  the  City  of  Mil- 
waukee. 
"StatB  •(  Wisconsin,  Milwaukee  County— as. 
"The  State  of  Wlsconaln  to  t^e  Sheriff,  or 
his  Deputy,  at  to  any  Constable  or  Po- 
liceman, and  to  the  Keeper  of  the  Com- 
mon Jail  of  said  County: 

"Whereas,  Albert  Huegln  has  this  day 
been  iBronglit  before  tjie  police  court  of  said 
city,  charged  on  the  oath  of  Lucius  W.  Nle- 
man  and  Lloyd  T.  Boyd  with  having  on  or 
alwut  the  fifth  day  of  April,  A.  D.  1900,  at 
the  city  and  county  of  Milwaukee,  committed 
the  offense  of  cmispiracy  to  injure. 

"And  whereas,  an  examination  of  the  said 
Albert  Huegln  has  been  held  before  said  court, 
and  the  said  court  being  satisfied  that  an  of- 
fense has  been  committed  as  charged  in  said 
complaint,  and  that  there  is  probable  cause  to 
belteTe  Hie  prisoner  guilty- thereof,  whereup- 
on tbe  said  court  did  require  the  said  Albert 
Huegin  to  recognize  with  sufficient  sureties 
la  the  sum  of  five  hundred  ($500.00)  dollars. 
for  his  appearance  before  the  municipal 
court  of  said  county,  at  the  present  term 
thereof,  for  the  year  1900,  and  not  depart 
said  covut  without  leave.  And  the  said  Al- 
bert Huegln  having  failed  to  reco£;nize  in 
dne  form  of  law. 

"Now,  thertfore,  In  the  name  of  the  state 
of  Wisconsin,  yon  are  hereby  commanded 
forthwith  to  convey  and  deliver  Into  tbe  ens- 
tody  of  tile  said  keeper  of  the  common  jail, 
tbe  body  of  tbe  said  Albert  Huegln,  and  you, 
the  said  keeper,  are  commanded  to  receive 
the  said  AlbMt  Huegln  into  your  custody,  in 
the  said  jail,  and  him  there  safely  keep  until 
be  shall  recognize  as  aforesaid  or  shall  oth- 
erwise be  discharged  by  due  course  of  law. 

"W^ltness,  the  Honorable  Neele  B.  Neelen, 
Justice  of  the  police  court  of  said  city  of 
Milwaukee,  this  30th  day  of  June,  In  the  year 
of  our  Lord  one  thousand  nine  hundred." 

Thereafter  each  defendant,  on  a  petition 
stating  the  proceedings  to  which  reference 
has  been  made,  sued  out  of  the  circuit  court 
for  Milwaukee  county  a  writ  of  habeas  cor- 
pus to  test  the  legality  of  his  detention.  The 
sheriff  of  the  county  made  due  return  to  each 
of  such  writs.  Justifying  the  detention  by  the 
commitment  placed  in  bis  hands  as  before 
stated. 

Albert  Huegln,  one  of  tbe  defendants,  trav- 
ersing the  return  of  the  sheriff,  alleged  that 
tbe  proceedings  upon  which  bis  detention 
was  baaed  were  Illegal  and  void  and  beyond 
tbe  Jurisdiction  of  tbe  committing  magistrate 
for  tbe  reasons  set  forth  in  bis  petition  for 
the  Witt  Such  reasons  were,  in  substance, 
that  the  complaint  failed  to  state  facts  suffi- 
cient to  constitute  a  criminal  offense.  Mel- 
vin  A.  Hoyt,  another  of  the  persons  In  cus- 
tody, demurred  to  the  return  to  his  writ  for 
iBBufficlency.  Andrew  J.  Alkens  interposed  a 
traverse  similar  to  that  of  defendant  Huegln. 


On  the  bearing  on  b^alf  of  defendants  E^nc- 
gln  and  Aikeus,  and  In  support  of  their  piaas 
to  the  return  of  the  sheriff,  tbe  evidence  and 
proceedings  had  in  the  police  court  were  of- 
fered and  received  in  evidence.  The  com- 
mitmMits  were  also  offered*  and  received  In 
evidence.  The  district  attorney  then  moved 
tbe  court  that  James  O.  Flanders  and  Wil- 
liam H.  Austin,  attorneys  of  the  court  be  al- 
lowed to  appear  as  counsel  for  the  sheriff. 
Tbe  motion  was  denied  upon  the  ground  that 
habeas  corpus  proceedings  are  criminal  in 
character,  or  Involve  an  inquiry  into  a  crim- 
inal proceeding,  and  that  the  duty  devolves 
solely  upon  tbe  district  attorney  to  represent 
the  state,  the  real  party,  in  such  a  matter, 
the  sheriff  not  being  a  party  to  the  proceed- 
ing at  all. 

The  court  then  decided  that  the  proceed- 
ings which  resulted  in  the  several  commit- 
ments were  Illegal,  because  the  facts  alleged 
in  the  complaint  did  not  constitute  a  crim- 
inal offense;  that  the  statute  under  which 
the  prosecution  was  commenced  covers  only 
cases  where  tbe  purpose  of  the  eombinatl<Hi 
is  to  do  such  an  injury  that  an  action  at  law 
can  be  maintained  for  damages,  against  tbe 
members  of  tbe  combination,  in  case  Its  pur- 
pose is  carried  out.  An  order  waa  according- 
ly entered  to  discbarse  each  of  the  defend- 
ants from  custody.  Such  orders  are  present- 
ed here  for  review  by  writs  of  error,  as  be- 
fore stated. 

After  returns  were  filed  to  tbe  writs  of  er- 
ror Issued  out  of  this  court  a  motion  was 
made  on  behalf  of  the  sheriff  of  Milwaukee 
county  for  leave  to  be  heard  by  private  coun- 
sel, which  motion  was  opposed  by  tbe  de- 
fendants in  «Tor. 

E.  R.  Hicks,  Atty.  Gen.,  Howard  Van 
Wyck,  Dlst.  Atty.,  A.  C.  Umbreit  Asst  Dlst 
Atty.,  Wlnliler,  Flanders,  Smith,  Bottum  & 
Vilas,  and  W.  H.  Austin,  for  plaintiff  in  er- 
ror. Van  Dyke,  Van  Dyke  A  Carter,  for  de- 
fendant in  error  Huegln.  W.  H.  Timlin,  for 
defendant  in  error  Aikens.  N.  S.  Uurpbey, 
for  defendant  in  error  Hoyt 

MARSHALL,  J.  (after  stating  tbe  facts). 
Because  of  the  long  delay  In  announcing  tbe 
decision  in  this  case  it  is  deemed  proper  to 
say,  as  a  Justification  therefor,  that  the  num- 
ber and  importance  of  the  questions  Involved 
were  such  that  the  case  seemed  to  call  for 
the  most  careful  study  by  each  member  of 
the  court  which  the  amplest  opportunity 
therefor  would  permit  and  to  require  that  a 
decision  should  be  rendered  only  when  it 
could  embody  the  best  judgment  of  each 
such  member,  if  that  result  could  be  reached 
within  such  time  as  not  by  reason  of  the 
delay,  to  materially  prejudice  the  adminis- 
tration of  jnstlce.  There  is  room  for  con- 
gratulation that  the  purpose  of  tbe  long  de- 
liberation upon  the  case  has  been  accom- 
plished. To  circumstances  which  were  un- 
avoidable, preventing  that  full  discharge  of 
official  duty,  as  regards  Individual  study  of 
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the  CUM,  vhich  was  desired  prior  to  settllntr 
upon  the  final  conclusions,  tbe  delay  mnat  be 
in  the  main  attrlbnted.  The  questlona  legiti- 
mately discussed  by  counsel  are  so  numerous 
tbat  In  the  preparation  of  the  opinion  a 
choice  had  to  be  made  between  stating  mM'e 
conclusions  with  appropriate  supporting  an- 
thorltles,  and  discussing  such  questions  at 
length.  By  the  former  method  a  brief  opin- 
ion would  have  fluflSced  to  cover  the  case;  by 
the  latto:  a  lengthy  opinion  was  unavoidable. 
The  former  course  would  have  required  but 
little  labor  compared  with  the  latter,  but  It 
seemed  that  the  careful  preparation  of  the 
-case  and  presentation  of  it  by  numerous  and 
Able  connsel  for  the  respective  parties  could 
not  be  adequately  responded  to,  so  as  to  fair- 
ly indicate  the  appreciation  felt  here  for  the 
assistance  received  from  such  preparation 
and  presentation,  otherwise  than  by  a  pretty 
full  discnsslon  of  each  of  the  points  decided 
which  counsel  upon  either  side  deemed  of 
sufficient  importance  to  require  them  to  pre- 
sent for  that  purpose.  Acting  upon  tbat  con- 
viction we  will  discuss  each  of  such  points 
with  sufficient  fullness  to  satisfy  all  reason- 
able expectation  and' endeavor  to  make  the 
conclusions  reached  a  definite  declaration  of 
the  law,  BO  that,  in  addition  to  adjudicating 
the  rights  of  the  parties  to  the  suit,  the  re- 
sult will  be  valuable,  as  regards  each  point 
presented,  in  guiding  the  courts  and  the  imv- 
fesslon  in  this  state  in  future  cases. 

Opposition  to  the  motion  on  behalf  of  the 
relator  to  be  heard  In  this  court  by  private 
counsel  In  bis  behalf,  was  based  on  the  fol- 
lowing grounds:  (1)  It  involves  considera- 
tion of  one  of  the  errors  claimed  to  have 
been  committed  by  the  court  below  which 
should  only  take  place  upon  the  considera- 
tion of  the  other  errors.  (2)  The  attorney 
general  la  required  by  section  163,  Rev.  St. 
1898,  to  appear  for  the  state  and  prosecute  or 
defend  all  proceedings  in  the  supreme  court, 
in  which  the  state  is  interested  or  a  party, 
and  that  precludes  appearance  by  private 
counsel  In  criminal  proceedings,  the  law  be- 
ing the  same  as  to  the  attorney  general  in 
the  supreme  court  as  It  Is  as  to  the  district 
attorney  in  the  circuit  court.  (3)  The  sher- 
iff is  not  a  party  and  has  no  personal  inter- 
est in  the  result  of  the  review  of  the  proceed- 
ings called  in  question  by  the  writs  of  error. 
Kach  of  such  propositions  Involves  an  impor- 
tant question  of  practice,  which  is  regulated 
either  by  statute  or  by  the  Judicial  policy  of 
the  state,  and  has  received  consideration  re- 
sulting in  the  following  conclusions. 

1.  If  the  sheriff  of  Milwaukee  county  by 
whom  the  state  sued  out  the  writ  of  error,  is 
a  party  to  the  proceedings  In  this  court  and 
in  any  event  is  entitled  to  be  heard  as  such, 
he  cannot  be  denied  that  right  because  to  al- 
low It  would  be  inconsistent  with  a  ruling  of 
tiie  court  below,  sought  to  be  reviewed  by  the 
writ  of  error.  If  be  is  properly  here  as  a 
party,  obviously,  bis  rights  as  such  cannot  be 
Jeopardized  by  any  decision  made  by  the 


court  below  which  is  a  tnbfeet  fic  review 
on  the  writ  of  error.  That  seems  too  dear 
for  reasonable  controversy.  If  counsel's  po- 
sition be  correct  no  person  denied  the  right 
to  be  heard  in  a  trial  court  upon  the  ground 
that  he  is  not  Interested  in  the  controversy, 
can  be  beard  on  appeal  from  the  decision  ex- 
cept there  be  a  Judgment  for  costs  against 
him,  because  recognition  here  to  present  his 
case  would  be  a  recognition  of  his  claim  that 
he  was  a  party  to  the  proceeding  in  the 
trial  court.  We  cannot  sanction  that  doctrine. 
The  sheriff  was  the  actor  In  suing  out  the  writ 
of  error.  He  appears  at  the  bar  of  the  court 
and  asks  to  be  heard  by  counsel.  If  he  is  a 
party  to  the  proceeding  he  must  be  heard 
regardless  of  any  incidental  bearing  the  de- 
cision may  have  upon  any  question  involved 
in  the  review  of  the  proceedings  upon  the 
writ.  Manifestly,  if  he  was  a  party  in  in- 
terest In  the  habeas  corpus  proceedings,  he 
is  a  party  to  the  svdt  commenced  in  this 
court  by  the  writ  of  error  to  review  the  re- 
sult thereof,  if  he  was  bound  thereby  to 
Us  injury,  to  some  appreciable  degree,  rf- 
ther  directly  and  Immediately  or  so  tbat  di- 
rect Injury  of  some  sort  may  probably  come 
to  bim  therefrom;  In  short.  If  he  is  "a  xxirty 
aggrieved."  Our  appeal  statute  on  tiiat  point 
(section  8048,  Rev.  St  188S)  is  no  broader 
at  most  than  the  common-law  rules  govern- 
ing the  subject  of  parties  In  suits  com- 
menced by  writs  of  error,  or  section  8043, 
Id.  A  writ  of  error  lies  in  favor  of  him  "who 
is  a  party  .to  the  record;"  a  man  who  "is 
aggrieved  by  an  error  in  the  foundation,  pro- 
ceeding, Judgment  or  execution,  fn  suit"  said 
Justice  Grler,  in  Bayard  v.  Lombard,  9  -How. 
580,  18  L.  Ed.  246,  <iuoting  from  early  com- 
mon-law writers.  See,  also,  7  Bnc  Fl.  & 
Prac.  p.  866.  That  the  relator  here  is  a  par- 
ty aggrieved  within  the  rule  stated  It  seems 
is  quite  dear,  but  we  will  refer  to  the  subject 
more  at  length  In  the  discussion  of  the  thlfd 
proposition. 

2.  The  second  proposition  assumes  that  pro- 
ceedings to  test  the  right  of  a  p^^son  to  his 
personal  liberty  are  criminal  in  character  and 
governed  by  fbe  rale  declared  in  Biemel  v. 
State,  n  Wis.  444,  87  N.  W.  244,  State  v. 
Duff,  83  Wis.  291,  63  N.  W.  446,  and  other 
cases.  Whether  habeas  corpus  proceedings 
are  in  their  nature  civil  or  criminal  we  do  not 
deem  necessarily  material.  If  the  decision 
were  to  turn  on  that  question,  though,  as 
at  present  advised.  It  would  result  In  favor 
of  the  proposition  that  the  remedy  by  habeas 
corpus  is  a  dvll  remedy,  as  contended  by  the 
relator.  The  writ  ad  faciendum,  subjicien- 
dum, et  recipiendum  of  the  common  law  was 
the  sole  legal  remedy  of  a  person  wrong- 
fully restrained  of  his  liberty.  The  purpose 
of  a  proceeding  Instituted  by  it  was  not  to 
punish  for  the  wrongful  act  of  restraining 
him  of  his  liberty,  nor  did  It  camcem,  nec- 
eesarily,  the  wrongful  act  causing  his  de- 
tention. It  was  confined  to  compelling  the 
Immediate  human  instrument  of  the  unlawful 
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rastraint  to  restore  bis  victim  to  liberty  aab- 
withstanding  any  charge  made  against  him. 
The  case  cited  to  our  attention  by  relator's 
counsel,  Ex  parte  Tom  Tong,  106  U.  S.  866, 
2  Sup.  Ot.  871,  27  L.  Ed.  826,  opinion  by 
Waite,  C.  J.,  states  briefly  and  clearly  the 
tme  nature  of  such  proceedings,  as  they  are 
uniformly  regarded  In  the  books:  "The  writ 
of  habeas  corpius  is  the  remedy  which  the 
law  gives  for  the  enforcement  of  the  civVi 
right  of  personal  liberty.  Resort  to  It  some- 
times becomes  necessary,  because  of  what  Is 
done  to  enforce  laws  for  the  punishment  of 
crimes,  bnt  the  Judicial  proceeding  under  It 
Is  not  to  Inquire  Into  the  criminal  act  which 
Is  complained  of,  but  into  the  right  of  lib- 
erty notwithstanding  the  act  Proceedings 
to  enforce  dvll  rights  are  civil  proceedings, 
and  proceedings  for  the  punishment  of  crimes 
are  criminal  proceedings.  In  the  present 
case  the  petitioner  Is  held  under  criminal 
process.  The  prosecution  against  him  Is  a 
criminal  prosecution,  bnt  the  writ  of  habeas 
corpus  which  he  has  obtained  is  not  a  pro- 
ceeding in  that  prosecution.  On  the  contrary 
It  Is  a  new  suit  brought  by  him  to  enforce 
a  dvll  right,  which  he  claims,  as  against 
those  who  are  holding  him  In  custody  under 
the  criminal  process."  In  a  later  case,  Cross 
V.  Buike,  146  U.  S.  82,  13  Sup.  Ct  22,  36  L. 
Ed.  896,  the  court,  speaking  by  FuUer,  O.  J., 
said:  "It  la  well  settled  that  a  proceeding 
In  habeas  corpus  Is  a  dvll  and  not  a  crim- 
inal proceeding."  So  the  authorities  In  this 
state,  that  it  Is  the  policy  of  the  written  law 
that  no  one  but  the  public  prosecutor  or  his 
assistant  duly  appointed  shall  be  permitted 
to  represent  the  commonwealth  In  criminal 
cases  against  the  accused,  do  not  extend  to  a 
dvll  action  or  proceeding  In  the  nature  of  a 
dvll  suit  commenced  by  the  issuance  of  a 
writ  of  habeas  corpus,  because.  If  for  no  oth- 
er reason.  It  Is  not  a  criminal  suit  The  law 
that  makes  it  the  duty  of  the  district  attor- 
ney of  a  county  to  appear  and  prosecute  or 
defend  all  actions,  applications  or  motions, 
dvll  or  criminal,  In  the  courts  of  his  county 
wherdn  the  state  Is  Interested  or  a  party, 
accept  for  assault  and  battery  (section  752, 
Rev.  St.  1898),  precludes  legal  services  be- 
ing rendered  by  way  of  assisting  the  district 
attorney  In  a  dvll  matter  at  public  expense. 
That  has  often  been  dedded.  McDonald  v. 
Milwaukee  Ck>.,  41  Wis.  642;  Board  v.  Sul- 
llvali,  61  Wis.  116,  8  N.  W.  12;  CJutts  ▼. 
Rock  Co..  58  Wis.  642,  17  N.  W.  636;  State 
V.  Duff,  83  Wis.  291,  53  N.  W.  446;  Freder- 
ick V.  Douglas  Co.,  96  Wis.  411,  71  N.  W. 
798.  But  It  has  nowhere  been  dedded  that 
the  state's  attorney,  either  of  the  county  or 
the  state  at  large,  cannot  obtain  or  receive 
assistance  at  his  own  expense  or  the  ex* 
peuse  of  others  In  a  civil  proceeding.  In  Mc- 
Donald V.  Milwaukee  Co.,  supra,  the  sheriff 
employed  counsel  to  defend  against  proceed- 
ings commenced  by  writ  of  habeas  corpus. 
He  made  a  claim  against  the  county  for  his 
disbursements  for  such  services.    The  claim 


was  held  Invalid,  because  of  the  duty  of  the 
district  attorney  of  the  county  to  attend  to 
sqch  matters  as  a  part  of  his  official  duties, 
made  so  by  section  3433,  Rev.  St  1808, 
which  {MTovldes  that  when  It  appears  from 
the  return  to  a  writ  of  habeas  corpus  that 
the  person  seeking  to  obtain  his  liberty  is 
detained  upon  a  criminal  accusation,  no  order 
shall  be  made  for  his  discharge  until  oppcntu- 
nlty  shall  be  given  to  the  district  attorney  of 
the  coimty  to  be  heard,  if  to  be  found  within 
the  county;  and  because  such  provision  is 
exclusive  of  the  right  of  the  sheriff  to  em- 
ploy counsel  at  public  expense.  The  case 
must  be  read  in  the  light  of  what  was  un- 
der consideration,  that  la,  the  right  of  t£e 
sheriff  to  employ  counsel  at  public  expense. 
There  is  nothing  in  that  to  militate  against  a 
person  other  than  the  district  attorney  stand- 
lug  in  court  as  the  representative  of  the  peo- 
ple in  a  dvll  action  by  consent  of  the  pub- 
lic attorney.  No  Judicial  policy  with  which 
we  ai-e  familiar  is  thereby  violated,  nor  any 
constitutional  right  Such  a  representative 
cannot  claim  compensation  for  his  services  ex- 
cept as  against  the  individual  employing  him. 
That  is  as  fax  as  the  decisions  of  tills  comrt 
go.  No  reason  is  perceived  why  a  reputable 
attorney  In  a  mere  civil  action  cannot  be 
heard  in  court  on  behalf  of  the  state  by  per- 
mission of  the  officer  whose  duty  it  is  to 
stand  responsible  for  the  due  protection  of 
the  public  interests,  without  the  violation  of 
any  right  secured  by  the  constitution  or  any 
law,  to  the  person  standing  in  the  capadty 
of  an  adversary  to  the  public  in  the  pro- 
ceedings. It  has  been  the  universal  i»actice 
in  this  state  to  permit  private  counsel  in  this 
particular  dass  of  coses,  as  Is  abundantly 
shown  by  the  decisions  dted  by  counsel  for 
the  relator.  In  re  Booth,  3  Wis.  1;  In  re 
Falvey,  7  Wis.  630;  In  re  Pierce,  44  Wis. 
411;  In  re  Eldred.  46  Wis.  530,  1  N.  W.  175; 
State  V.  Noyes,  87  Wis.  340,  58  N.  W.  386.  27 
I4.  R.  A.  770;  State  v.  Ryan,  70  Wis.  676. 
3C  N.  W.  823;  In  re  Rosenberg,  90  Wis.  581, 
63  N.  W.  1065,  04  N.  W.  299. 

8.  What  has  been  said  goes  upon  the  the- 
ory that  the  state  is  the  only  party  Interested 
in  habeas  corpus  proceedings  adversely  to 
the  petitioner,  when  the  person  alleged  to  be 
wrongfully  restrained  of  his  liberty  is  de- 
tained upon  a  criminal  charge;  but,  as  Indi- 
cated in  the  brief  discussion  of  the  first  prop- 
osition, we  cannot  agree  with  the  learned 
counsel  for  defendants  In  error  that  the  re- 
spondent in  such  a  proceeding  is  not  a  party 
thereto.  The  issuance  of  a  writ  of  habeas 
corpus  is  to  all  Intents  and  purposes  the  com- 
mencement of  a  civil  action,  not  an  action 
strictly  so  called,  within  the  meaning  of  sec- 
tion 2620,  Rev.  St.,  1898,  to  be  commenced 
by  the  issue  of  a  formal  summons,  but  In 
the  same  sense  that  proceedings  to  enforce 
the  remedy  by  mandamus  and  proceedings 
by  writ  of  error  are  civil  suits,  as  has  been 
repeatedly  held.  The  Issuance  of  the  writ  Is 
the  commencement  of  a  proceeding  in  a  court 
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-ct  Justice  for  tbe  ratforcement  or  protection 
of  a  rigbt  within  the  meaning  of  section 
2B95,  Id.  In  Ex  parte  Tom  Tong.  supra,  the 
Issuance  of  the  writ  of  habeas  corpus  was 
denominated  the  commencement  of  a  suit  to 
enforce  a  cItU  right  That  was  said  In  the 
same  sense  that  this  court  declared,  in  Paine 
y.  Chase,  14  Wis.  653,  that  the  issuance  of 
a  writ  of  error  is  the  commencement  of  an 
original  suit  and  regarded  as  the  commence- 
ment of  an  action,  and  in  the  same  sense 
that  it  was  said,  in  State  t.  Jennings,  50  Wis. 
113.  14  N.  W.  28,  that  a  proceeding  by  man- 
damus Is  essentially  a  suit.  True,  the  Issa- 
ance  of  either  of  the  writs  mentioned,  as  be- 
fore Indicated,  Is  not  the  commencement  of 
an  action  strictly  so  called  within  the  mean- 
ing of  tbe  Code,  because  it  is  there  declared 
that  all  remedies  In  courts  of  justice  are  dl- 
yided  Into  actions  and  special  proceedings 
(section  2664,- Rev.  St.  1898)  and  that  a  ciyll 
action  shall  be  commenced  by  the  service  of 
a  summons  (sectiou  2628,  Id.).  But  the  grant 
of  piower  to  circuit  courts  to  issue  writs  of 
habeas  corpus  and  mandamus,  among  other 
common-law  writs,  contemplated  their  use 
for  the  purposes  they  were  devoted  to  before 
the  adoption  of  the  Code,  1.  e.,  for  tbe  com- 
mencement of  suits  within  the  broad  mean- 
ing of  the  term;  and  their  essential  charac- 
ter In  that  regard  has  not  been  and  cannot 
be  changed  by  any  leglslatlye  enactment. 
Whether  the  issuance  of  such  a  writ  be  call- 
ed by  the  Code  the  commencement  of  a  civil 
action  or  a  special  proceeding,  it  is  to  all  In- 
tents and  purposes  the  commencement  of  a 
snlt  and  the  final  determination  thereof  is 
«  final  Judgment  in  a  suit  or  proceeding  in 
the  nature  of  a  civil  action.  In  Holmes  v. 
Jennlson,  14  Pet  540,  664,  10  L.  Bd.  661, 
Chief  Justice  Taney  said:  "If  a  party  is  un- 
lawfully imprisoned,  tbe  writ  of  habeas  cor- 
pus is  his  appropriate  legal  remedy.  It  is 
bit  snlt  in  court  to  recover  his  liberty."  Tbe 
-court  further  said,  in  effect  that  the  term 
"proceedings  In  a  suit"  and  the  term  "pro- 
ceedings in  an  action"  are  synonymous;  that 
when  a  law  confers,  in  general  terms.  Juris- 
diction ui>on  an  appellate  court  to  review  on 
writ  of  error  the  final  Judgment  in  any  suit 
It  Includes  Jurisdiction  to  review  the  final 
determination  in  habeas  corpus  proceedings. 
It  follows  from  what  has  been  said  that 
the  kabeas  corpus  proceedings  in  question 
mnst  be  regarded  as  a  civil  action,— an  or- 
dinary proceeding  in  a  court  of  Justice  to  en- 
force a  personal  right— within  the  meaning 
of  section  2566,  Rev.  St  1896,  which  says  that 
snch  a  proceeding  is  an  action.  That  is  in 
harmony  with  the  decisions  of  this  court  to 
tho  effect  that,  withont  any  statutory  regu- 
lations, a  writ  of  error  lies  to  review  a  final 
determination  on  habeas  corpus  (State  v. 
Smith,  66  Wis.  63,  26  N.  W.  258),  and  with 
State  v.  Kemp,  17  Wis.  668,  and  cases  which 
followed  It  denying  to  the  state  the  use  of 
tbe  writ  of  error  in  criminal  cases.  That 
mle  was  one  of  Judicial  policy  only,  In  a 


field  where  it  was  supposed  the  court  was 
free  to  establish  the  law  for  this  state,  and 
has  been  abrogated  by  statute  (section  3043, 
Rev.  St  1886).  This  was  the  suit  of  the  de- 
fendants in  error  and  their  only  adequate 
remedy  to  vindicate  their  right  of  personal 
liberty.  The  immediate  instrument  of  the 
wrong  complained  of  was  the  sheriff  of  Mil- 
waukee county.  The  petitioners  for  the  writs 
sought  to  establish  their  right  to  personal 
freedom  notwithstanding  the  commitment  un- 
der which  the  sheriff  Justified  his  conduct 
They  were,  to  all  intents  and  purposes,  plain- 
tiffs, witliln  the  meaning  of  section  2601,  Id., 
regardless  of  the  name  by  which  such  par- 
ties are  commonly  known.  The  adverse  par- 
ty on  tbe  record  was  the  sheriff.  He  was  to 
all  Intents  and  purposes  the  defendant  in 
the  proceedings,  regardless  of  the  name  by 
which  such  a  party  is  commonly  known.  Tbe 
statute  (section  2596,  Id.)  says:  "An  action 
is  an  ordinary  proceeding  in  a  conrt  of  Jus- 
tice by  which  a  party  prosecutes  another 
party  for  tbe  enforcement  or  protection  of  a 
right"  and  unless  the  state  Is  the  plaintiff 
and  the  proceeding  Is  against  the  defendant 
for  tbe  punishment  of  a  criminal  offense,  it 
is  a  civil  action,  and  every  person  necessary 
to  a  complete  determination  of  the  contro- 
versy as  against  the  plaintiff  is  a  necessary 
party  and  an  interested  defendant  Section 
2608,  Id.  The  term  "party  to  a  suit  (or  ac- 
tion)" applies  as  properly  to  persons  seeking, 
by  writ  of  habeas  corpus,  to  vindicate  their 
right  to  personal  freedom,  and  to  the  adverse 
parties  who  are  restraining  them  of  it  as  to 
contestants  upon  the  record  in  any  other  suit. 
The  former  are  persons  seeking  to  establish 
their  legal  rights;  the  latter,  persons  on  whom 
It  is  sought  to  impose  an  immediate  duty  or 
liability  to  recognize  such  rights.  15  Bnc. 
PI.  &  Prac.  p.  468. 

Upon  the  district  attorney  was  imposed 
tbe  duty  of  guarding  the  Interest  of  the 
state,  but  he  had  no  duty  to  perform  by  vir- 
tue of  his  ofiSce  for  the  sheriff  as  an  individu- 
al. The  latter  was  a  party,  and  an  interested 
party,  because  he  was  charged  with  being 
guilty  of  the  particular  wrong  which  it  was 
the  purpose  of  the  writ  to  redress;  hence  the 
law  must  be  construed  as  according  to  him 
the  same  right  as  to  any  other  party  to  be 
heard  by  counsel.  True,  as  counsel  for  de- 
fendant in  error  say,  section  3436,  Rev.  St 
1868,  protected  the  sheriff  from  any  ilability 
for  obeying  the  order  discharging,  or  direct- 
ing a  discbarge  of  the  prisoners,  but  there  Is 
no  statute  protecting  him  from  liability  for 
the  wrongful  imprisonment. 

We  are  not  unmindful  that  there  are  de- 
cisions to  the  effect  that  an  adjudication  In 
habeas  corpus  proceedings  Is  not  binding  In 
a  subsequent  suit  to  vindicate  the  same 
right  between  the  parties,  or  a  suit  between 
such  parties  where  the  same  question  is  ma- 
terial. In  re  Quinn.  2  App.  Div.  103,  37  N. 
Y.  Snpp.  634;  People  v.  Brady,  56  N.  Y.  182; 
Hurd.  Hab.  Corp.  i  38&    That  doctrine  was 
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based  on  a  supposed  common-law  mle  that 
a  decision  on  habeas  corpus  is  not  subject  to 
review  on  appeal  or  writ  of  error.  Sucli  doc- 
trine lias  been  modified  by  judicial  policy  In 
many  jurisdictions  and  in  others  displaced 
by  statute,  as  it  has  been  in  this  state,  so 
far  as  It  before  prevailed  here.  Church,  Hab. 
Corp.  (2d  Ed.)  p.  577;  Er  parte  Cuddy  (a  C.) 
40  Fed.  62;  Pei-ry  v.  McLendoa,  62  Ga.  598; 
Ex  parte  Jllz,  64  Mo.  205.  SecOon  »437,  Rer. 
St  1S88,  which  Is  the  same  as  the  Missouri 
statute  that  governed  Ex  parte  Jilz,  express- 
ly changed  the  common-law  rule  as  regards 
the  effect  of  a  final  determination  of  a  ha- 
beas corpus  proceeding.  It  expressly  pro- 
hibits the  commencement  of  a  second  habeas 
corpus  proceeding  for  the  same  cause,  while 
the  determination  In  the  first  remains  unre- 
versed. That,  and  the  remedy  for'  a  review 
of  such  a  final  determination  by  writ  of  er- 
ror sued  out  by  either  party  to  the  writ, 
which  Is  given  by  our  statute  (section  3043, 
Id.),  effectually  changed  the  common-law 
mle,  so  that  the  doctrine  of  res  adjudicata 
has  now  the  same  applicability  to  habeas  cor- 
pus proceedings  as  to  other  suits. 

We  have  not  overlooked  the  suggestion 
that  tl»e  doctrine  that  ruled  McCarty  v. 
Board,  «1  Wis.  1,  20  N.  W.  854;  People  v. 
Lawrence,  107  N.  I.  007,  15  N.  E.  187,  and 
Bryant  v.  Thompson,  128  N.  Y.  427,  28  N.  B. 
922,  and  some  otiier  cases,  applies  to  the 
status  of  a  person  defending  against  the 
charge  in  habeas  corpus  proceedings  of  un- 
lawfully restraining  another  of  his  liberty. 
That  doctrine  Is  that  a  person  or  tribunal, 
exercising  judicial  functions  between  par- 
ties. Is  not  a  party  to  a  proceeding  to  chal- 
lenge a  decision  made  by  him  so  that  be  may 
himself  take  an  appeal  or  be  a  party  to  an 
appeal  Involving  such  decision.  In  McCarty 
V.  Board,  a  decision  of  the  board  of  super- 
visors had  been  reversed  on  writ  of  certiorari 
and  the  board  attempted  to  appeal.  In  Peo- 
ple V.  Lawrence  a  Judge  whose  decision  of  a 
matter  had  been  reversed  on  certiorari  at- 
tempted to  appeal.  The  mere  statement  of 
the  circumstances  under  which  courts  have 
applied  the  doctrine  referred  to  is  sofBdent 
to  show  that  it  has  no  application  here.  If 
the  court  that  heard  the  habeas  corpus  pro- 
ceedings or  the  examining  magistrate  were 
here  claiming  to  be  a  party  to  the  writ  of  €t- 
ror,  and  demanding  an  opportunity  to  b« 
heard,  the  cases  cited  by  counsel  would  b* 
in  point.  It  has  been  repeatedly  held  that  a 
person  or  body  not  acting  In  a  Judicial  ca- 
pacity, but  a  party  to  a  judicial  proceeding 
as  a  representative  of  the  public,  even 
though  having  no  pecuniary  interest  in  the 
litigation,  has  an  appealable  Interest  in  a 
judgment  adverse  to  his  or  their  anthorlty. 
State  V.  ■Wolfrom,  25  Wis.  468;  Moede  v.  City 
of  Steams,  43  Minn.  312,  45  N.  W.  435;  Peo- 
ple V.  Jones,  110  N.  Y.  607,  18  N.  B.  432. 

What  has  been  said,  it  seems,  covers  ev- 
ery suggestion  that  has  been  made  why  th« 
■berlir  of  Milwaukee  county  was  not  en- 


'  tHIed  to  be  keard  by  oonnsel  In  the  drcnlft 
court  in  the  habeas  corpus  proceedings  and 
,  why  be  Is  not  entitied  to  be  beard  In  tbl» 
I  court  as  a  party  to  the  vrrit  of  error.  He  was 
I  and  is  a  party  in  every  sense  of  the  word,  and 
\  is,  so  far  as  concerns  himself,  entitled  to  be 
heard  by  counsel  of  his  own  choosing. 

The  first  question  on  the  merits  Is,  does 
the  warrant  of  commitment  state  any  of- 
fense known  to  the  laws  of  this  state?  That 
involves  an  Inquiry  Into  whether  a  state- 
ment of  the  faeta-oecessary  to  the  jurisdic- 
tion of  the  offense,  if  there  be  one,  and  in 
substance  that  the  person  named  in  the  com- 
mitment on  a  particular  day  named,  wa» 
brought  before  the  court  charged  on  oatb 
with  committing  the  offense  of  conspiring  to 
Injure,  and  that  such  court,  from  the  exam- 
ination had,  was  satisfied  that  the  offoise 
charged  had  been  committed  and  that  there 
was  reasonable  ground  to  believe  such  per- 
son guilty  thereof,— shows  an  adequate  cause 
for  holding  such  person  for  trial.  Defend- 
auts  in  error  claim  tiiat  it  does  not,  because 
it  falls  to  show.  In  detail,  the  existence  of 
the  facts  necessary  to  constitute  the  offense 
of  conspiiing  to  injure,  with  some  approach 
at  least  to  the  technical  accuracy  of  an  In- 
dictment at  common  law,  so  as  'to  identify 
the  alleged  wrongful  conduct  with  either  tbe 
common-law  offense  of  conspiracy  or  the  of- 
fense stated  in  section  4466a,  Bev.  8t  1886. 
Counsel  do  not  state  the  rule  of  certainty, 
which  they  contend  the  commitment  sboold 
be  tested  by,  in  the  exact  language  we  have 
used,  but  it  seems  from  their  reasoning  tbat 
what  has  been  said  fairly  expresses  their 
contention.  They  say  the  warrant  was  fa- 
tally defective  because  It  did  not  show  with 
whom  the  person  named  tbereia  consptred, 
nor  the  fact  that  there  was  more  than  one 
guilty  participant  so  as  to  make  a  combina- 
tion possible;  that  It  failed  to  state  the 
facts  constituting  the  offense;  that  it  omit- 
ted to  recite  that  the  alleged  combination 
was  entered  Into  for  tbe  purpose  of  wUlfally 
or  maliciously  Injuring  another;  tbat  it  did 
not  literally  follow  tbe  statute;  and  that  it 
did  not  conclude  with  the  words,  "against  the 
form  of  the  statute  in  such  case  made  and 
provided." 

We  do  not  understand  tbat  any  snob  de- 
gree of  certainty  in  a  commitment  as  tbat 
contended  for  is  required.  Authorities  may 
be  fonnd  here  and  there  tending  to  support 
counsel's  contention;  for  example  Ex  parte 
Branlgan,  19  Cal.  133,  cited  to  our  attention, 
which  Is  contrary,  to  later  decisions  made  by 
that  court  and  out  of  harmony  with  the  cur- 
rent of  authority,  as  we  sball  show.  The 
general  rule  is  that  tt  is  sufficient,  in  a  com- 
mitment for  trial,  to  state  with  reasonable 
clearness  tbe  nature  of  the  offense  yvtth 
which  the  person  is  charged,  and  conclusions 
of  fact  in  general  languoge,  justifying  bis 
detention  on  such  charge;  that  a  statement 
of  the  specific  facte  In  detail,  on  which  the 
charge  is  based.  Is  unnecessary.   A  multitude 
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of  anthoritief)  to  tliat  effect  vattfiit  be  cited, 
oonunenciiig  with  tUe  older  books  and  com- 
ing down  to  date.  In  OolUna  v.  Brackett,  34 
Minn.  330,  ^u  N.  W.  706,  the  offense  charged 
\rt»  one  created  by  statute.  Tlie  particular 
section  was  not  referred  to,  nor  were  tbe 
facts  essoitiAl  to  the  offense  stated  In  de- 
tail; but  there  was  sufficient  in  the  commit- 
ment to  clearly  indicate  the  kind  of  offense 
for  which  the  accused  was  lield  to  answer, 
and  snfflcient  to  Indicate  by  reasonable  infer- 
ence the  statute  creating  the  offense.  The 
court  aald  that  it  aatiafied  the  rale  of  con- 
Temlent  certainty  by  which  SDCh  instruments 
are  to  be  tested;  that  it  pointed  by  reason- 
able inference  to  the  statute  creating  the  of- 
fense, and  therefore,  by  reasonable  infer- 
ence, stated  everything  necessary  to  the  of- 
fense which  mas  not  specifically  set  out.  "It 
is  not  necessary,"  said  the  court,  "in  such  an 
Instrument,  to  set  forth  the  facts  constltut- 
log  the  offense  particularly.  •  *  •  It  is  Im- 
possible to  construe  the  commitment  as  re- 
feiTlag  to  any  other  than  the  statutory  of- 
fense. While  it  does  not  set  forth  every 
ingredient  in  snch  offense,  it  contains  apedfl- 
cstions  enough  to  Indicate  the  general  na- 
ture of  the  crime  charged,  and  that  is  suffi- 
cient." In  State  t.  Everett,  Dud.  (S.  C.)  205, 
a  case  often  referred  to  by  courts  and  test 
writers,  Ute  commitment  considered  mere- 
ly described  the  offense  as  the  crime  of  lar- 
ceny, no  fact  being  stated  essential  to. that 
offense;  yet  it  waa  held,  on  habeas  corpus, 
that  the  commitment  was  sufficiently  certain 
to  Justify  the  officer  In  detaining  the  prison- 
er; that  it  is  a  great  mistake  to  suppose 
that  such  a  waramt  need  enumerate  any  fact 
or  dretuttstance  accompanying  the  offense, 
the  oatore  of  which  is  set  forth  therdn ;  that 
it  Is  snfflcient  to  merely  state  the  oflemse 
wltb  convenient  certainty;  that  it  should 
not  be  for  felony  general^,  but  that  the  in- 
atmment  should  indicate  the  special  nature 
of  tbe  felony.  That  decision  is  In  harmony 
-with  the  aathorities  generally,  though  di- 
rectly contrary  to  Ex  parte  Branlgan,  supra, 
TVhlcfa  supports  counsel's  views  as  we  have 
before  indicated.  All  the  cases  dted,  it  will 
be  found,  declare  for  tbe  rule  of  convenient 
certainty  merely.  But  while  the  California 
case  regards  that  degree,  as  it  seems,  to  call 
for  certainty  to  a  certain  Intent  in  particular. 
It  is  obvious  that  convenient  certainty  is  sat- 
Isfled  where  language  is  used  which,  by  rea- 
sonable Inference,  points  with  reasonable 
cleamess  to  tbe  particular  subject  intended 
to  be  expressed.  Tbe  doctrine  which  we  say 
generally  prevails  was  followed  in  later  Cal- 
ifornia cases.  £lx  parte  Moan,  6S  Cal.  216,  3 
Pae.  6U;  Ex  parte  Walpole,  85  Cal.  862,  24 
Pac.  657.  True,  reference  is  there  made  to 
a  form  for  commitment  prescribed  by  stat- 
ute, which  is  however  substantially  identical 
with  the  one  which.  It  is  said  in  section  4774, 
Rev.  St.  1S98,  may  be  used.  The  California 
court,  in  tlie  enrly  case,  while  reaching  a  con- 
Slnslon  directly  opposite  to  that  declared  fax 


Collins  V.  Brackett,  supra,  and  tiie  cases  to 
which  we  will  presently  refer,  referred  to 
the  same  authorities  for  support,  i.  e.,  1  Caiit 
Cr.  Law,  109,  and  2  Hale,  P.  C.  122.  A 
careful  reading  of  those  authorities  discloses 
tbe  fact  that  what  is  said  about  the  higher 
degree  of  certainty  Is  merely  advisory. 
When  it  comes  to  tbe  necessities  of  the  case 
the  lower  rule  is  stated  with  many  illustra- 
tions: For  example,  quoting  from  1  Chit  Cr. 
Law,  111:  "It  is  necessary  to  set  forth  tbe 
particular  species  of  crime  •  •  •  with 
convenient  certainty.  •  •  •  If  the  com- 
mitment be  for  fdony  It  ought  not  to  be  gen- 
erally for  felony,  but  it  must  contain  the  spe- 
cial nature  of  tbe  felony  briefly,  as  for  fel- 
ony of  the  death  of  J.  S.  or  for  burglary  in 
breaking  the  house  of  J.  S.,  etc.  But  though 
it  was  formerly  thought  otherwise,  it  appear* 
now  to  be  settled,  that  a  commitment  for 
high  treason,  or  suspicion  of  treason  general- 
ly, or  for  treasonable  practices,  without  stat- 
ing any  overt  act  or  other  particulars  of  tbe 
crime  is  sufficient.  And  «  •  •  there  are 
precedents  of  commitment  for  felony  in  gen- 
eral In  good  authors,  without  stating  the  epo- 
cIBc  accusation.  So  in  Wilkes'  Case,  2  Wils. 
153-158,  a  commitment  for  publishing  'a 
most  infamous  and  seditious  libel  entitled 
"The  North  Britons,  Niunber  45,"  tending  to 
inflame  the  minds  and  alienate  the  affection 
of  the  people  from  bis  majesty,  and  to  excite 
them  to  traitorous  insurrections  against  the 
government,'  was  held  sufficient,  though  it 
was  urged  that  the  libel  ought  to  bave  been 
set  forth  In  order  that  the  court,  on  a  ha- 
beas corpus,  might  be  aMe  to  fix  the  quan- 
tum of  balL  So  it  has  been  bdd  that  a  com- 
mitment which  changed  the  party  generally 
with  insulting  Justices  of  the  peace  in  the 
execution  of  their  office,  without  stating 
what  be  said  or  did,  is  sufficient  It  Is,  how- 
ever, in  general  advisable  to  describe  the 
offense  concisely  but  In  substance  as  an  In- 
dictment" There  is  obviously  a  wide  dif- 
ference between  what  Is  advisable  and  what 
is  necessary  in  such  cases.  It  would  be  a 
mistake  to  adjudicate  rights  upon  the  basis 
of  what  is  merely  advisable,  losing  sight  of 
tbe  necessities  of  the  case.  We  cite  the  fol- 
lowing additional  authorities  sustaining  the 
view  expressed:  Ex  parte  Howard,  26  Vt 
203;  People  v.  Johnson,  110  N.  Y.  184.  17  N. 
E.  GS4;  Ex  parte  Wllloughby,  14  Nev.  4S1; 
People  V.  Gray,  67  How.  Prac.  45(5;  State  v. 
KiUet  2  BaUey.  280;  In  re  Kelly  (C.  C.)  4.6 
Fed.  658;  4  Enc.  PI.  &  Prac.  pp.  877,  078, 
and  cases  cited. 

It  follows  from  what  has  been  said  that 
If  the  general  statement  in  the  commitment, 
in  its  literal  sense  or  by  reasonable  Infer- 
ence, points  clearly  to  tbe  offense  intended 
to  be  charged,  and  such  offense,  so  called,  is 
one  in  fact  for  which  an  accused  person  can 
properly  be  held,  the  commitment  was  a 
complete  defense  to  the  habeas  corpus  suit 
till  overturned  by  some  defect  of  a  jnrlsdlc- 
tiunal  nature  in  the  proceedings  upon  which 
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tt  WEB  based,  unless  It  was  fatally  defective 
by  reason  of  the  statute  (section  4774,  Rev. 
St  1898).  As  we  have  seen,  the  description 
of  an  offense  well  known  to  the  law,  by  its 
generic  name,  aa  the  offense  of  arson,  burg- 
laiy,  larceny  or  murder,  by  reasonable  infer- 
ence Indicates  tbe  existence  of  all  the  essen- 
tials of  tbe  offense.  That  la  just  as  true  of 
a  mere  statutory  offense  when  it  has  a  name 
-which  Indlyldualizes  It  and  points  with  rea- 
sonable certainty  to  the  statute  on  the  sub* 
Ject  In  re  Kelly,  Collins  t.  Brackett,  and 
People  T.  Johnson,  supra,  fully  cover  that 
question.  Ai^lying  that  rule  to  tbe  commit- 
ment in  question,  no  difflculty  whatever  is 
perceived.  It  says  the  accused  was  charged 
wltli  having  committed,  on  a  day  named,  the 
offense  of  conspiring  to  Injure.  The  use  of 
the  term  "conspiring"  suggests  without  pos- 
sibility of  doubt  that  two  or  more  persons 
were  concerned  in  the  offense.  The  only  law 
in  this  state  making  a  mere  agreement  be- 
tween two  or  more  persona  to  do  an  act  Inju- 
rious to  another  under  any  circumstances  an 
nffense  Is  section  4466a,  Rev.  St.  1898.  There- 
fore the  language,  "tbe  offense  of  conspiring 
to  injure,"  with  reasonable  clearness  refers 
to  such  statute.  It  includes  by  Inference,  a 
statement  of  all  the  facts  necessary  to  sat- 
isfy the  calls  of  the  statute.  The  statement 
of  the  name  of  the  crime  states  with  con- 
venient certainty  the  nature  thereof  and  of 
course  suggests  the  existence  of  facts  neces- 
sary thereto.  Tbe  general  statement  in- 
cludes tbe  details,  if  such  general  statement 
is  sufficient  to  suggest  them  with  reasonable 
clearness.  A  commitment  so  drawn  as  to 
satisfy  the  degree  of  certainty  thus  Indicated 
Is  sufficiently  precise  to  satisfy  every  part  of 
it  and  is  according  to  the  prevailing  rule  on 
the  subject 

Tbe  idea  advanced  by  counsel  that  the 
commitment  is  fatally  defective  for  want  of 
tbe  preliminary  words,  "against  the  form 
of  tbe  statute  In  that  case  made  and  pro- 
vided," can  hardly  be  considered  as  l>elng 
seriously  urged.  There  was  a  time  when 
substance  in  Judicial  proceedings  was  in 
some  respects  sacrificed  to  mere  form,  or 
when  mere  form  was  considered  to  be  as 
essential  as  substance;  bnt  in  the  progress 
of  events  the  law  has  developed  to  a  point 
so  far  away  from  such  notions  that  they  are 
regarded  as  obsolete.  So  long  as  the  com- 
mitment shows  that  the  accused  was  held 
for  trial  for  a  criminal  offense,  the  unavoid- 
able inference  is  that  the  act  charged  took 
place,  if  at  all,  contrary  to  law.  Any  mere 
formal  statement  of  that  as  a  concluding 
phrase  in  tbe  commitment  was  wholly  un- 
necessary. This  court  in  Nichols  v.  State, 
35  Wis.  aos,  characterized  a  useless  expres- 
sion, similar  to  the  one  in  question,  as  "a 
mere  rhetorical  flourish,  adding  nothing  to  the 
substance  of  the  indictment"  and  as  whol- 
ly unnecessary  In  the  absence  of  a  constitn- 
tional  or  statutory  mandate  making  It  so. 
Tliat  was  affirmed  in  Murphy  t.  State,  108 


Wis.  111.  88  V.  W.  1112.  There  Is  no  such 
mandate  in  the  way  as  to  tiie  matter  under 
consideration. 

A  suggestion  is  made  by  one  of  the  learned 
counsel  that  tbe  commitment  is  void  Iwcaiue 
It  does  not  follow  strictly  the  form  pre- 
scribed by  statute,  and  another  says  there  Is 
no  statutory  commitment  for  such  a  case. 
The  first  suggestion  will  be  considered  with- 
out deciding  that  the  office:  in  this  case  was 
required  to  use  tbe  particular  form  referred 
to.  Section  4740,  Rev.  St  1808,  requires  a 
warrant  to  contain  tbe  substance  of  the  com- 
plaint on  which  It  is  issued,  and  section  4774. 
Id.,  prescribes  a  form  of  commitment  for 
trial  that  "may  be  nsed,"  wlilch  Indicates 
that  the  offense  should  be  stated  "as  in  the 
warrant"  The  rule  is  that  where  a  form 
Is  prescribed  by  statute  it  most  be  strictly 
followed.  That  has  been  held  to  mean,  fol- 
lowed with  almost  technical  accuracy  where 
tbe  language  of  the  statute  so  indicates. 
Kenlston  v.  Chesly,  82  N.  H.  664.  Bnt  sec- 
tion 4774  does  not  so  Indicate,  unless  we 
read  "may"  as  "must"  or  "shall"  and  give 
thereto  its  full  meaning  down  to  immaterial 
details.  Nothing  of  the  kind,  we  think,  was 
Intended.  Streeter  v.  Frank.  8  Pin.  886,  did 
not  go  that  far.  It  dealt  with  a  material 
omission  from  a  statutory  form.  Section 
4774  la  open  to  a  reasonable  construction,  re- 
quiring only  that  the  form  be  followed  strict- 
ly aa  to  the  substance  of  things,  not  literally. 
There  Is  a  difference  between  following  a 
form  literally  and  following  it  strlctiy.  The 
former  goes  to  minuteness  of  detail  in  mere 
matters  of  form,  while  the  latter  may  be  sat- 
isfied by  the  essential  elements.  In  Streeter 
V.  Frank  one  of  those  elements  was  omitted. 
Tbe  words  in  the  form  under  discussion, 
"state  tbe  offense  as  In  the  warrant"  taken 
in  connection  with  the  requirement  that  the 
warrant  shall  recite  tbe  substance  of  the 
complaint  mean  no  more  than  that  it  shall 
state  the  same  offense  as  the  one  named  In 
the  complaint  with  sufficient  accuracy  that 
its  Identity  will  appear  wltta  convenient  cer- 
tainty. What  has  been  said  on  another 
branch  of  the  case  as  to  such  degree  need 
not  be  repeated.  The  complaint  charged  in 
general  language,  or  attempted  to  do  so,  and 
also  by  all  the  particulars,  the  commissioii 
of  the  offense  to  injure,  going  further  in  sach 
particulars  than  tbe  specific  offense  as  cre- 
ated or  declared  in  section  4466a,  though  it  is 
plain  that  such  statute  was  what  the  com- 
plainant had  in  mind.  The  substance  of  tbe 
complaint  was  that  the  accused  were  guilty 
of  having  committed,  on  a  day  named,  the 
offense  of  conspiring  to  Injure,  and  that  was 
substantially  carried  into  the  commitments. 

If  we  were  to  hold  that  the  commitments 
do  not  show  with  convenient  certainty,  with- 
in the  roles  above  stated,  that  the  defend- 
ants in  error  were  imprisoned  to  await  their 
trial  upon  a  charge  of  having  violated  sec- 
tion 446Ga,  Rev.  St.  1808,  tbe  circuit  court  none 
tbe  less  erred  In  discharging  them,— U  the 
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complaint  uiion  which  they  were  arrested 
charged  an  offense  Icnown  to  the  la-w,  and 
the  record  of  the  examination  which  the 
court  had  properly  brought  to  Its  attention 
showed  that  there  was  evidence  tending  to 
support  the  charge  on  these  two  essentials: 
First,  that  the  offense  was  committed;  sec- 
ond, that  there  was  probable  cause  for  be- 
lieving that  the  accused  were  guilty  thereof, 
—regardless  of  whether  the  decision  of  those 
questions,  or  either  of  them,  by  the  commit- 
ting magistrate,  was  right  or  wrong.  Tliat 
was  substantially  the  rule  at  common  law, 
and  It  was  preserved  by  the  constitutional 
grant  of  power  to  circuit  courts  to  issue  writs 
of  habeas  corpus,  especially  since  there  Is 
no  statute  in  any  way  restricting  the  juris- 
diction of  such  courts  in  that  regard.  So 
far  as  the  statutes  of  this  state  treat  the  sub- 
ject they  confirm  and  broaden  the  common- 
law  rule.  Ejxpress  provision  Is  made  for 
bringing  to  the  notice  of  the  court,  in  a  ha- 
beas corpus  suit  to  vindicate  the  right  of  a 
prisoner,  detained  for  trial  upon  a  criminal 
charge,  to  his  personal  liberty,  the  record  of 
the  examination  including  the  evidence  tak- 
en, and  it  is  made  his  duty  to  examine  such 
evidence,  and,  if  thereby  It  appear  to  him 
that  the  accused  is  guilty  of  the  offense,  to 
coLimlt  him  for  trial  or  admit  him  to  ball  re- 
gardless of  any  irregularity  in  the  original 
commitment  Section  3429,  Rev.  St.  1888; 
State  V.  Bloom,  17  Wis.  521.  It  is  also  the 
duty  of  the  court  on  habeas  corpus  to  ex- 
amine the  complaint,  and  discharge  the'  pris- 
oner if  It  does  not  state  an  offense  known  to 
the  law;  and  to  examine  the  evidence  and 
treat  the  decision  of  the  examining  magis- 
trate as  outside  of  Iiis  jurisdiction  if  no  com- 
petent evidence  is  found  upon  which  such 
magistrate  could  property  have  acted.  That 
is  well  settled  by  the  authorities.  C9iurch, 
Hab.  Corp.  K  231,  236;  In  re  Wadge,  21 
Blatchf.  300,  16  Fed.  332;  In  re  Luis  Oteiza  y 
Oortes,  136  U.  S.  330,  10  Sup.  Ct  1031,  34  U 
Ed.  461;  Nishlmurs  Ekin  v.  U.  S.,  142  U.  S. 
651,  12  Sup.  Ct  336,  35  Ll  Ed.  1146;  Ex  parte 
Bollman,  4  Cranch,  76,  1%,  2  U  Ed.  5!>4. 
Whatever  conflict  apparently  exists  on  this 
question  in  the  books  will  be  found  on  care- 
ful examination  not  to  be  a  conflict  in  fact, 
but  is  explainable  by  reference  to  statutory 
regulations.  We  have  no  statutory  regula- 
tions in  conflict  therewith,  but  on  the  con- 
trary the  statutes  of  this  state  substantially 
declare  the  common-law  rule.  True,  at  com- 
mon law  the  writ  of  habeas  corpus  reached 
only  jurisdictional  defects;  but,  as  the  term 
Is  rightly  understood,  it  goes  further  than 
counsel  for  plaintiffs  In  error  seem  to  con- 
cede. Some  courts  use  the  term  In  the  re- 
stricted sense  of  jurisdiction  of  the  person 
and  of  the  subject-matter,  while  others,  and 
those  it  is  believed  holding  the  correct  doc- 
trine, extend  it  to  Include  excess  of  juris- 
diction, treating  ■  decision— other  than  one 
upon  the  trial  of  an  issue— that  a  complaint 
ta  sufllclent  when  it  does  not  state  any  of- 
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fense  known  to  the  law,  or  one  that  the  es- 
sential facts  exist  warranting  the  commit- 
ment of  a  person  for  trial  on  a  criminal 
charge,  where  there  Is  no  competent  evidence 
for  the  Judgment  of  an  examining  magis- 
trate to  reasonably  act  upon,  as  on  the  same 
basis  as  any  other  jurisdictional  defect  in  the 
proceeding.  Tliat  was  early  declared  as  the 
common-law  doctrine  and  the  one  to  be  fol- 
lowed where  there  is  no  statute  affecting  the 
subject  otherwise.  Ex  parte  Bollman,  supra. 
Ohlef  Justice  Marshall  there  sold,  after  rec- 
ognl2dng  the  distinction  between  imprison- 
ment upon  a  final  judgment  and  detention 
under  a  commitment  to  stand  trial:  "It  is 
unimportant  whether  the  commitment  be 
regular  in  point  of  form  or  not;  for  this 
court,  having  gone  into  an  examination  of 
the  evidence  upon  which  the  commitment 
was  grounded,  will  proceed  to  do  that  which 
the  court  below  ought  to  have  done."  Page 
114,  4  Oranch,  and  page  667,  2  L.  Ed.  "This 
having  been  a  mere  inquiry,  which,  without 
deciding  upon  guilt,  precedes  the  institution 
of  a  prosecution,  the  question  to  be  determin- 
ed is,  whether  the  accused  shairi)e  dischar- 
ged or  held  for  trial.  •  •  •  if,'  says  a 
very  learned  and  accurate  commentator,  'up- 
on this  Inquiry  it  manifestly  appears  that  no 
such  crime  has  been  committed,  or  that  the 
suspicion  entertained  of  the  prisoner  was 
wholly  groundless.  In  such  cases  only  Is  it 
lawful  totally  to  discharge  him.  Otherwise 
he  must  either  be  committed  to  prison  or 
give  bail."*  Pages  124,  125,  4  Cranch,  and 
page  670,  2  L.  Ed.  That  declaraUon  has  al- 
ways been  adhered  to  by  the  federal  courts 
and  followed  generally  by  all  courts  where 
jurisdiction  in  habeas  corpus  proceedings,  or 
the  practice  therein,  is  not  otherwise  regrulat- 
ed  by  statute. 

There  is  no  need  to  go  further  to  demon- 
strate that  the  common-law  office  of  the  writ 
of  habeas  corpus,  as  it  came  to  us  and  has 
been  preserved  by  our  state  constitution.  Is 
as  indicated  by  the  decision  -  referred  to. 
While  It  Is  true  that  such  writ  never  takes 
the  place  of  a  writ  of  error,  and  is  confined 
to  jurisdictional  defects,  when  it  is  resorted 
to  merely  for  the  purpose  of  liberating  a  per- 
son detained  In  custody  to  await  his  trial  on 
a  charge  of  being  guilty  of  a  criminal  offense, 
the  questions  of  whether  there  was  any  evi- 
dence for  the  magistrate  to  act  upon  and 
whether  the  complaint  charges  any  offense 
known  to  the  law  are  jurisdictional  matters. 
The  reviewing  court  in  the  exercise  of  its 
function,  must  necessarily  pass  upon  and  re- 
verse or  afllrm  the  decision  of  the  committing 
magistrate,  if  such  matters  are  properly  pre- 
sented for  its  consideration,  according  to  its 
determination  thereof,  and  in  doing  so  It  does 
not  go  beyond  jurisdictional  defects.  It  can 
examine  the  evidence  only  sufficiently  to  dis- 
cover whether  there  was  any  substantial 
ground  for  the  exercise  of  Judgment  by  the 
committing  magistrate.  It  cannot  go  beyond 
that  and  weigh  the  evidence.    It  con  say 


1068 


85  NORTHWESTEEN  REPORTER. 


(Wis. 


whether  the  complaint  will  admit  of  a  con- 
struction charging  a  criminal  offense,  or 
whether  the  evidence  rendered  the  charge 
against  the  prisoner  within  reasonable  proba- 
bilities. That  is  all.  When  it  has  discovered 
that  there  was  competent  evidence  for  the 
judicial  mind  of  the  examining  magistrate  to 
act  upon  in  determining  the  existence  of 
the  essential  facts,  it  has  reached  the  limit 
of  Its  Jurisdiction  on  that  point.  If  the  ex- 
amining magistrate  acts  without  evidence, 
he  exceeds  his  Jurisdiction;  but  an7  act,  up- 
on evidence  worthy  of  consideration  in  any 
aspect,  is  as  well  within  his  Jurisdiction 
when  he  decides  wrong  aa  when  he  decides 
right 

Counsel  for  plaintiff  in  error  cite  to  our  at- 
tention a  large  number  of  cases  to  support 
their  contention  that  the  circuit  court  bad  no 
Jurisdiction  to  review  the  evidence,  many  of 
which  are  cases  decided  by  this  court  We 
have  taken  time  to  examine  each  of  such 
cases  and  are  unable  to  discover  that  they 
furnish  any  support  for  counsel's  position. 
For  example,  Ex  parte  Jones  (O.  a)  96  Fed. 
200,  one  of  the  significant  cases  referred  to, 
states  the  rule  In  the  syllabus,  which  Is  fully 
borne  out  by  the  opinion,  thus:  "The  suffi- 
ciency of  the  evidence  on  which  an  accused 
was  committed  by  a  magistrate  Is  not  open 
to  review  In  a  proceeding  by  habeas  corpus, 
but  where,  although  there  was  evidence  of 
the  commission  of  the  offense,  there  was  no 
competent  evidence  even  tending  to  incrim- 
inate the  person  charged,  he  should  be  dis- 
charged on  habeas  corpus."  The  concluding 
language  of  the  opinion  Is  as  follows:  "It 
Is  true  that  there  was  evidence  before  the 
commissioner  tending  to  show  that  the  of- 
fense charged  had  been  committed  by  some 
one,  but  a  careful  examination  discloses  no 
legal  evidence  on  which  the  commissioner 
could  exercise  his  Judgment  in  holding  the 
petitioner  for  trial.  An  order  will  be  made 
discharging  the  petitioner."  The  decisions 
of  this  court  cited.  In  the  main,  refer  to  the 
scope  of  the  Jurisdiction  of  a  court  In  review- 
ing the  final  Judgment  of  another  court  upon 
writ  of  certiorari  or  habeas  corpus.  Mani- 
festly, they  do  not  touch  the  question  here 
under  discussion.  Neither  a  writ  of  cer- 
tiorari to  review  a  final  Judgment  of  a  court 
upon  a  trial,  nor  a  writ  of  habeas  corpus  for 
that  purpose,  reaches  the  evidence.  That  Is 
undoubtedly  true.  No  common-law  rule  Is 
better  settled  than  that  while  the  contrary 
Is  Just  Bs  well  settled  as  regards  the  func- 
tions of  a  writ  of  habeas  corpus  In  testing 
the  legality  of  a  commitment  for  trial  for  a 
criminal  offense. 

True,  as  counsel  say,  the  expression  has 
often  been  used  by  this  court  that  upon  ba- 
lsas corpus  proceedings  only  Jurisdictional 
errors  can  be  considered,  and  that  has  been 
used  without  qualification  and  In  a  way  to 
Indicate— to  a  person  who  has  not  In  mind 
the  distinction  between  Jurisdiction  for  the 
trial  and  determination  of  a  cause,  and  Ju- 


risdiction to  hold  a  Judicial  Inquiry  to  deter- 
mine whether  a  prosecution  shall  be  Instltat- 
ed— that  insufllciency  of  evidence,  no  matter 
how  great  cannot  be  considered,  because, 
the  court  having  Jurisdiction  of  the  subject- 
matter  and  the  person,  a  decision  upon  In- 
sufficient evidence  or  without  any  evidence  is 
Judicial  or  mere  error,  not  Jurisdictional  error. 
What  the  court  said  in  each  one  of  the  cases 
referred  to  was  correctly  said  as  applied  to 
the  case.  The  following  are  some  of  the 
cases:  In  re  Milbum,  69  Wis.  S4,  17  N.  W. 
905;  Wright  v.  Wright  T4  Wis.  439,  48  N. 
W.  145;  In  re  Graham.  78  Wis.  306,  44  N.  W. 
1105;  In  le  Rosenberg,  90  Wis.  581,  63  N. 
W.  1065,  64  N.  W.  299;  In  re  Meggett,  105 
Wis.  291,  81  N.  W.  419;  In  re  Plkulik,  81 
Wis.  158,  51  N.  W.  261;  In  te  French,  81 
Wis.  597,  SI  N.  W.  960;  In  re  Eckart  85 
Wis.  681,  56  N.  W.  375.  They  all  follow  the 
well-known  rule  that  where  there  is  Joris- 
diction  to  try  and  determine  an  issue,  there 
is  Jurisdiction  to  commit  error  to  the  extent 
of  deciding  the  ultimate  fact  involved  with- 
out competent  evidence  tending  to  support  it, 
and  that  the  error  can  only  be  corrected  up- 
on writ  of  error  or  appeal  where  one  is  al- 
lowed; that  the  writ  of  habeas  corpus  or 
writ  of  certiorari  cannot  reach  the  mischief. 
But  a  proceeding  before  an  examining  magis- 
trate is  not  a  Judicial  trial.  It  Is  a  mere  Ju- 
dicial inquiry,  as  before  Indicated,  for  the 
purpose  of  determining  whether  an  offense 
has  been  committed  and  there  Is  a  probabili- 
ty that  the  accused  is  guilty  thereof  and 
should  be  placed  on  trial  therefor.  No  idea 
at  issue  la  necessary.  No  Jury  is  demanda- 
ble  at  proper.  The  doctrine  of  res  adjudl- 
cata  does  not  apply  so  that  the  result  of  one 
inquiry  will  preclude  another.  It  is  a  pro- 
ceeding that  was  unknown  to  the  common 
law,— a  mere  statutory  creation,  a  personal 
privilege  which  the  accused  must  be  accorded 
uuless  he  waives  it  Being  statutory  and  spe- 
cial, evidence  tending  to  establish  the  tects 
Justifying  a  commitment  or  holding  to  bail 
tar  trial,  Is  Jurisdictional  the  same  as  any 
other  statutory  essential.  The  statute  award- 
ing the  privilege  provides  that  the  examining 
magistrate  shall  act  In  determining  the 
facts,  upon  evidence;  and  that  contemplates 
that  there  must  be  evidence,  and  competent 
evidence,  tending  to  establish  the  facts.  It 
Is  Jurisdictional  In  the  same  sense  that  the 
production  of  some  competent  evidence  be- 
fore a  quasi  Judicial  body,  authorized  by 
statute  to  act  only  upon  evidence,  is  Jurisdic- 
tional. The  rule  In  such  cases  la  that  a  clear 
violation  of  law  in  doing  those  things  that 
are  within  the  scope  of  the  power  of  the  of- 
ficer or  body  to  do  Is  Jurisdictional  error. 
State  V.  Whitford,  64  Wis.  150,  11  N.  W.  424; 
State  V.  Dodge  Co.,  56  Wis.  79,  13  N.  W.  680; 
State  V.  Lawler,  108  Wis.  460,  79  N.  W.  777. 
For  further  authorities  to  support  the  views 
here  expressed,  see  Church,  Hab.  Corp.  (} 
237-247;  People  ▼.  Martin,  1  Parker,  Or.  R. 
187;  In  re  Snell,  81  Minn.  110^  16  N.  W.  692; 
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In  re  Hardlgan,  57  Vt  100;  In  re  SimtHi 
(Sup.)  13  N.  Y.  Snpp.  S90;  State  v.  Hayden. 
35  Minn.  283,  28  N.  W.  658;  People  v.  New 
York  Catholic  Protectory,  106  N.  Y.  604,  13  N. 
E.  435;  Ez  parte  Becker,  86  Cal.  402,  23  Pac. 
9;  Ex  parte  WlUoughby,  14  Nev.  451;  Jones 
y.  DamaU.  108  Ind.  669,  2  N.  E.  229. 

Some  writers  who  have  favored  the  profes- 
sion with  text-books  In  recent  years,  speak 
of  this  doctrine  as  a  departure  from  the  com- 
mon law,  through  a  failure  to  distinguish 
between  a  Judicial  determination  according 
to  the  course  of  the  common  law  and  a  mere 
statutory  proceeding  which,  though  judicial. 
Is  not  final  In  any  sense,  and  Is  not  an  action, 
but  a  proceeding  preliminary  to  an  action. 
The  misconception  referred  to  is  very  mark- 
ed in  the  work  of  an  able  writer  who  dtea 
State  T.  Noyes,  87  Wis.  340,  68  N.  W.  886,  27 
L.  R.  A.  776,  to  support  a  suggestion  that 
this  oonrt  has  not  departed  from  the  general 
rule  as  to  the  review  of  Judgments  on  habeas 
corpus  In  the  treatment  of  the  scope  of  the 
writ  as  regards  reaching  behind  the  deter- 
mination of  an  examining  magistrate.  That 
case  did  not  deal  with  anything  but  the  gen- 
eral rule,  that  (Kily  Jurisdictional  defects  can 
be  reviewed  on  habeas  corpus,  and  the  one 
that  a  de  facto  Judicial  officer  or  body  has 
the  same  Jurisdiction  as  any  other  as  regards 
collateral  attack.  The  case  is  in  harmony 
with  the  idea  that  some  evidence  Is  neces- 
sary to  preclude  successful  ccdiateral  attack 
upon  an  examining  magistrate's  conclusion 
because  that  Is  a  statutory  requisite  thereto. 

Independently  of  the  common-law  rule  It 
has  been  repeatedly  held,  in  states  having 
statutes  similar  to  ours,  that  they  contem- 
plate the  examination  of  the  proceedings  be- 
fore the  committing  magistrate,  where  prop- 
erly brought  to  the  attention  of  the  court  on 
habeas  corpus  proceedings,  so  far  as  neces- 
sary to  determine  whether  the  magistrate 
acted  upon  competent  evidence  tending  to  es- 
tablish the  facts;  and  also  the  introduction 
of  new  evidence  on  Issue  Joined  as  provided. 
People  V.  New  York  Catholic  Protectory,  su- 
IMra;  People  v.  Richardson,  18  How.  Piac.  92; 
In  re  Henry,  13  MUc.  Rep.  734,  36  N.  Y. 
Supp.  210;  People  v.  Tompkins,  1  Parker, 
Or.  R.  224.  In  the  report  of  People  v.  Mar- 
tin, supra,  there  is  a  full  review  of  American 
and  English  authorities,  and  as  a  result  it  is 
said,  reading  from  the  syllabus:  "In  crim- 
inal cases  where  an  indictment  has  been 
found,  the  court,  upon  habeas  corpus,  can- 
not go  behind  the  Indictment  because  there 
are  no  means  of  ascertaining  upon  what  It 
was  found.  But  on  a  commitment  before  in- 
dictment the  whole  question  of  guilt  or  In- 
nocence is  open  for  examination  on  the  re- 
turn to  the  writ  of  habeas  corpus,  and  the 
inquiry  is  not  necessarily  confined  to  an  ex- 
amination of  the  orlgloal  depositions.  In 
such  cages,  under  oar  Revised  Statutes,  the 
proceedings  on  habeas  corpus  are  in  the  na- 
ture of  an  appeal  from  the  decision  of  the 
committing  magistrate."    It  Is  not  to  be  un- 


derstood by  that  language  that  the  court  held 
that,  on  such  appeal,  so  called,  the  court 
could  go  further  in  reviewing  the  decision 
of  the  committing  magistrate  on. the  evidence 
on  which  he  acted  than  to  determine  wheth- 
er it  furnished  some  reasonable  ground  for  » 
decision.  Church,  in  bis  work  on  Habeas 
Corpus,  expresses  the  view  that  such  stat- 
utes as  those  in  New  York  and  in  this  state 
are  mere  declarations  of  the  common  law. 
He  is  t>ome  out  by  the  holdings  of  the  New 
York  court,  but  we  need  not  discuss  that 
subject  here.  It  is  quite  clear,  though,  that 
chapter  147,  Rev.  St  1898,  was  intended  to 
cover  the  entire  field  of  practice  in  habeas- 
corpus  suits  so  far  as  relates  to  original  pro- 
ceedings. The  scope  of  section  3426,  Id.,  la- 
broad  enough,  if  a  statute  was  required  oa 
that  question,  to  enable  the  petitioner  for 
writ  of  habeas  corpus,  by  his  petition,  tO' 
bring  to  the  attention  of  the  court  all  the 
proceedings  before  the  committing  magis- 
ixate  or  by  presenting  the  same  as  evidence 
in  support  of  bis  answer  to  the  return,  where 
such  answer  contains  allegations  rendering 
such  proof  competent  Section  8427,  Id:, 
precludes  examination  into  the  proceedings 
upon  which  the  determination  of  the  cooit 
was  had  in  committing  the  person,  only  when 
such  detention  is  upon  a  final  Judgment  or 
order.  That  manifestly  does  not  include  » 
determination  of  a  mere  Judicial  inquiry. 
Section  3429,  Id^  refers  to  the  former  section 
and  contemplates  the  examination  of  evi- 
dence produced  before  the  examining  magis- 
trate where  it  is  properly  brought  to  the  a^ 
tenti(Mi  of  the  court 

Sufficient  has  been  said  to  demonstrate- 
that  counsel  for  plalntifC  in  error  have  con- 
fused the  scope  of  a  habeas  corpus  suit  call- 
ing in  question  the  validity  of  a  final  Judg^ 
ment  or  order  and  the  scope  thereof  as  to 
reaching  the  proceedings  of  a  committing^ 
magistrate^  It  is  not  imderstood,  it  seemst 
that  failure  to  comply  with  the  statute  re- 
quiring such  magistrate.  In  his  inquiry,  to 
act  upon  evidence,  is  not  an  error  committed 
In  acting  withtn  bis  Jurisdiction,  as  is  the 
act  of  entering  a  Judgment  by  a  court,  upon 
the  trial  of  an  Issue,  without  competent  evi- 
dence to  warrant  it— but  is  error  In  going  be- 
yond his  Jurisdiction.  The  general  rule  in- 
voked by  counsel  is  as  claimed,  but  the  ap- 
plication of  it  coiitended  for  is  wrong. 

The  point  made  by  counsel  for  plaintiff  in 
error  that  the  circuit  court  erred  In  going 
beyond  the  warrant  of  commitment  and  ex- 
amining the  complaint  and  that  it  would  have 
been  error  to  have  taken  into  consideration 
the  evidence  given  before  the  committing 
magistrate,  which  was  properly  produced  as 
part  of  the  habeas  corpus  proceedings,  can- 
not be  sustained.  The  position  of  counsel 
for  defendants  in  error,  that  the  question  of 
whether  the  complaint  states  any  crime 
known  to  the  law,  and  that  of  whether  there 
was  any  evidence  tending  to  show  the  facta 
essential  to  the  detention  of  the  accused  for 
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trial  upon  the  charge^   were  open.  Is  ap- 
proved. 

The  doctrine  Is  Invoked  by  the  learned 
counsel  for  defendant  In  error  Melvin  A. 
Hoyt,  that  "where  concert  of  action  Is  neces- 
sary to  the  offense,  conspiracy  does  not  lie." 
That  principle  Is  familiar,  but  its  application, 
as  its  language  clearly  indicates,  Is  neces- 
sarily conflned  within  very  narrow  limits.  It 
does  not  reach  a  situation  where  mere  comhi- 
nation  to  effect  an  object  is  itself  criminal  and 
not  merged  In  a  crime  of  higher  degree,  else 
the  absurd  result  would  follow  that  the  of- 
fense of  conspiracy  would  be  Impossible 
either  at  common  law  or  under  the  statute. 
The  rule  applies  where  the  Immediate  effect 
of  the  consummation  of  the  act  In  view,  which 
is  the  gist  of  the  offense,  reaches  only  the 
participants  therein,  and  is  In  such  close  con- 
nection with  a  major  wrong  as  to  be  in- 
separable from  It,  as  for  Instance,  in  the  of- 
fense of  adultery,  or  bigamy,  or  incest,  or 
dueling.  That  Illustration,  In  a  different 
way,  Is  given  at  section  1339,  Whart  Cr.  Law, 
which  Is  cited  to  our  attention  and  relied  up- 
on by  counsel,  bnt  which,  as  it  seems.  Is 
wholly  misunderstood  in  urging  It  upon  the 
attention  of  the  court  as  applicable  to  the 
facts  of  this  case.  Where  an  act  is  of  It- 
self an  offense,  as  that  of  adultery.  It  cannot 
be  made  a  different  offense  because  of  the 
circumstance  that  in  the  conception  of  It  a 
precedent  agreement  by  two  persons  Is  neces- 
sary; but  if  the  act  is  preceded  by  an  agree- 
ment between  several  persons  to  cause  the 
offense  to  be  committed  by  others,  or  be- 
tween a  member  of  the  combination  and  a 
person  outside  of  it,  the  gist  of  the  preced- 
ent concurrence  Is  the  wrongful  agreement; 
that  of  the  object  thereof  is  the  adulterous 
act  In  the  latter  there  is  the  element  of 
concuraus  necessarlus,— the  concurrence  In 
the  ultimate  act  constituting  the  crime,  pre- 
cluding its  being  prosecuted  as  the  crime  of 
conspiracy.  In  the  former  there  is  also  the 
element  of  concursus  necessarlus  in  that  at 
least  two  persons  are  necessary  to  a  combi- 
nation or  agreement  But  there  is  also  the 
element  of  concursus  facultativus,  making  It 
a  distinct  offense.  Those  concerting  to  cause 
the  crime  to  be  committed  may  be  prosecuted 
for  the  offense  of  conspiracy,  and  those  g^uilty 
of  the  act  the  combination  was  formed  to 
bring  about  may  be  prosecuted  for  that 
though  the  effect  thereof  be  to  prosecute  one 
of  the  parties  for  both  offenses.  In  the  lat- 
ter the  plurality  of  agents,  really,  as  Mr. 
Wharton  says,  in  effect,  la  in  aid  of  the  con- 
ception to  commit  the  ultimate  act  of  adul- 
tery. In  the  former  the  plurality  of  agents 
is  as  necessary  to  the  full  conception  of  the 
offense  so  as  to  preclude  the  possibility  of  fail- 
ure thereof,  as  to  the  consummation  of  the 
offense  itself.  In  the  one,  concert  is  essen- 
tial to  the  act  and  a  necessary  part  of  It;  In 
the  other,  concert  Itself  an  offense,  is  a  mere 
aid  to  the  act  which  is  the  ultimate  pnrpose 
thereof,— a  pnrpose  that  Is  susceptible  of  be- 


ing abetted  without  though  not  as  effectual- 
ly as  with,  the  specific.  Independent  act  of 
combination.  It  Is  only  where  the  concur- 
rence to  commit  an  offense  and  the  consum- 
mated act  are  so  connected  that  they  really 
constitute  one  act  every  element  Inculpatory 
of  each  party,  so  that  separation  of  the 
whole  into  Its  constituent  elements  and  a 
prosecution  for  each  as  a  distinct  offense 
would  place  the  parties  twice  In  jeopardy, 
that  the  rule  applies. 

Shannon  v.  Com.,  14  Pa.  226,  and  Miles  t. 
State,  58  Ala.  390,  cited  by  counsel  to  sustain 
his  view,  are  in  liarmony  with  what  has  been 
said.  In  the  first  case  cited  the  rule  is 
stated  thus:  "Where  concert  Is  part  of  a 
criminal  act  It  Is  not  a  subject  of  Indictment 
as  a  conspiracy  to  commit  the  act"  That  is, 
aa  ai^Ued  to  this  case.  If  the  mere  inflic- 
tion of  an  injury  to  the  Journal  Company  in 
its  business  was  a  criminal  act  and  obvious- 
ly it  was  not  such,  the  infliction  thereof  by- 
two  persons  acting  In  concert  and  by  mental 
concurrence  could  not  be  prosecuted  as  a  con- 
spiracy. But  as  said  hi  Shannon  v.  Com., 
where  an  act  is  an  integral  offense  and  not 
an  integrant  part  of  one,  a  guilty  participant 
may  be  prosecuted  for  both.  The  term 
"act"  as  there  used  manifestly  refers  to  an 
act  which  Is  Illegal  In  the  sense  that  It 
is  wrong,  tested  by  the  rules  of  good  mor- 
als. In  this  case  the  sole  offense,  if  any  Is 
charged,  Is  the  combination  of  several  per- 
sons willfully  and  maliciously  to  injure 
the  Journal  Company  in  its  business.  There 
la  no  room  whatever  for  saying  that  the 
prosecution  for  that  offense  would  result  in 
the  separation  of  It  from  another  and  greater 
offense,  as  In  the  case  where  persons  guil- 
ty of  the  crime  of  adultery  were  attempted 
to  be  prosecuted  for  a  conspiracy  to  com- 
mit that  offense.  The  fact  tliat  it  would  not 
be  practicable  or  even  possible  In  such  a  sit- 
uation for  one  person  alone  to  commit  the 
act  1.  e.,  of  injuring  the  bnainess  of  the  Jour- 
nal Company,  which  is  the  alleged  object  of 
the  combination,  does  not  militate  against 
the  prosecution  of  all  the  parties  to  the  com- 
bination as  guilty  of  the  crime  of  conspiring 
to  willfully  and  maliciously  Injure  the  Jour- 
nal Company  in  Its  business.  Counsel  ad- 
mits that  there  Is  a  dearth  of  authority  to 
support  the  application  contended  for,  of 
the  principle  under  discussion.  He  failed  to 
cite  to  the  attention  of  this  court  any  that 
meets  the  situation  when  fairly  analyzed, 
while  the  explanation  of  the  rule  we  have 
given,  showing  that  it  has  no  application  to 
the  prosecution  under  discussion,  is  support- 
ed by  ample  authority,  as  it  is  by  reason  and 
common  sense.  We  cite  the  following:  U. 
S.  V.  Stevens  (D.  C.)  44  Fed.  182;  U.  S.  Y. 
Boyden,  1  Low.  206,  Fed.  Cas.  No.  14,632;  Reg. 
▼.  Boulton,  12  Cox,  Or.  Cas.  87;  U.  S.  v. 
RIndskopf,  6  BIss.  %9,  Fed.  Cas.  No.  16,165; 
U.  S.  V.  Bayer,  4  Dill.  407,  Fed.  Cas.  No. 
14,547;  State  v.  Sprague,  4  R.  I.  257;  Ochs  v. 
People,  124  111.  898,  426,  16  N.  E.  662;  Reg.  r. 
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Whltchnrch,  24  L.  R.  Q.  B.  420;  U.  a  v.  Jiar- 
tln,  4  cuff.  156.  Fed.  Cas.  No.  16,728;  Eeg.  v. 
Rowlands,  5  Cox,  Cr.  Cas.  466.  In  Reg.  t. 
^yhItchurch,  a  woman  conspired  with  otbers 
to  administer  drugs  to  herself  or  by  some 
other  means  to  cause  her  to  abort  a  child  with 
which  she  was  pregnant,  and  it  was  held 
that  all  the  parties  concerned  in  the  combina- 
tion could  be  prosecuted  for  the  offense  of 
conspiracy.  Lord  Coleridge,  0.  J.,  In  deliver- 
ing the  opinion  of  the  court,  said:  "I  cannot 
entertain  the  slightest  doubt  that  if  three 
persons  combine  to  commit  a  felony  they  are 
all  guilty  of  conspiracy,  although  the  person 
on  whom  the  offense  was  Intended  to  be  com- 
mitted could  not.  If  she  stood  alone,  be  guilty 
of  the  offense."  In  U.  S.  t.  Bayer  the  facts 
were  these:  Under  the  statutes  of  the  United 
States  on  the  subject  of  bankruptcy  there 
was  an  offense  that  could  be  committed  only 
by  the  bankrupt.  Such  person  and  others 
colluded  together  to  facilitate  the  commission 
of  the  offense  by  him.  All  were  prosecuted 
for  the  offense  of  conspiracy  and  the  prosecu- 
tion was  sustained.  Dillon,  J.,  in  delivering 
the  opinion  of  the  court,  said,  in  the  main, 
"Conspiracy  to  commit  a  crime  is  of  itself 
criminal  at  common  law.  The  fact  that  one 
of  the  conspirators  could  not  himself  commit 
the  Intended  offense  neither  relieves  blm  of 
gnllt  nor  disables  him  from  co-operating  with 
another  person  who  is  able  to  commit  it" 
In  that  situation  the  conspiracy  and  the  con- 
summated act  are  different  offenses,  in  the 
sense  at  least  that  the  fact  that  the  offense 
has  been  committed  Is  no  legal  bar  to  a 
prosecution  for  the  conspiracy.  In  Ochs  v. 
People,  supra,  it  was  said  that  it  is  not  essen- 
tial to  a  conspiracy  that  the  object  thereof 
be  possible.  We  will  not  further  discuss  this 
question.  It  is  not  improbable  that  more 
has  been  already  said  than  is  warranted  in  its 
proper  solution.  We  confess  that  when  it 
was  first  suggested  on  the  oral  argument  it 
hardly  seemed  to  be  worthy  of  serious  at- 
tention or  that  the  learned  counsel  so  sup- 
posed. But  an  examination  of  the  full  dis- 
cussion of  the  subject  in  counsel's  brief  sat- 
isfies us  we  were  at  least  in  error  as  to  the 
state  of  his  mind,  and  we  have  treated  it 
accordingly  and  put  all  the  labor  upon  it 
which  the  gravity  thereof  would  call  for  if 
there  were  a  reasonable  doubt,  before  a  study 
of  the  subject,  as  to  whether  the  case  might 
turn  upon  its  solution. 

We  have  now  considered,  we  believe,  all  the 
important  contentions  and  suggestions  ad- 
vanced by  counsel  for.  the  respective  parties, 
which  from  any  point  of  view  could  stand  in 
the  way  of  an  examination  of  the  complaint 
and  the  evidence,  assuming,  without  intend- 
ing to  decide,  as  yet  that  section  4466a,  Rev. 
St  1888,  is  a  valid  provision  of  law.  It  has 
been  seen  that  the  commltmrat  on  Its  face, 
Justified  the  sheriff  In  holding  the  defendants 
in  error  to  await  their  trial  for  a  violation 
of  such  section,  and  that  it  was  competent 
for  the  drcoit  court  in  the  habeas  corpus 


suit,  the  proceedings  before  the  examining 
magistrate  having  been  duly  presented  for 
consideration,  to  go  behind  the  commitment 
and  determine  whether  the  complaint  by  any 
reasonable  construction,  stated  an  offense 
within  the  meaning  of  such  statute,  and 
whether  there  was  any  evidence  tending  to 
establish  the  two  essentials  for  holding  the 
accused  for  trial,  i.  e.,  that  the  offense  char- 
ged had  been  committed  and  that  there  was 
probable  cause  to  believe  the  accused  guilty 
thereof.  Sufficient  has  also  been  said  to 
show  that  the  general  language  of  the  com- 
plaint, standing  alone,  to  the  effect  that  the 
accused  did,  on  a  day  and  at  a  place  named, 
—which  satisfied  the  requisites  of  the  statute 
to  that  extent — concert  together  with  intent 
maliciously  to  Injure  the  Journal  Company 
and  the  other  persons  named,  in  their  trade 
and  business,  sufficiently  charged  the  doing 
of  those  acts  made  an  offense  by  the  statute. 
That  such  general  language  substantially  fol- 
lows section  4466a,  and  that  such  section  is 
the  only  statnte  making  a  conspiracy  with- 
out an  overt  act  a  cflminal  offense,  is  not 
questioned.  It  follows  that  the  complaint 
must  be  construed  with  reference  to  such 
statute,  and  be  held  to  satisfy  It  unless  the 
general  language  thereof  is  connected  with 
allegations  which  take  therefrom  some  es- 
sential element 

At  this  point  we  meet  the  claim  of  coun- 
sel for  defendants  in  error  that  the  statement 
of  the  particulars  of  the  alleged  wrongful 
agreement,  and  of  the  acts  done  pursuant 
thereto,  explains  the  meaning  of  the  general 
charge  and  In  that  way  renders  the  com- 
plaint inauffldent  To  that  answer  is  made 
by  counsel  for  plaintiff  in  error  that  the  al- 
legations as  to  acts  done  pursuant  to  the 
conspiracy  were  unnecessary,  the  offense  be- 
ing complete  as  soon  as  the  agreement  was 
made  to  commit  the  malicious  injury,  there- 
fore that  such  allegations  should  be  rejected 
as  surplusage.  That  is  undoubtedly  a  cor- 
rect rule,  but  no  reason  is  perceived  why  the 
statement  of  the  particulars  of  the  agree- 
ment can  be  rejected.  It  is  plain  that  while 
the  complaint  states  generally  an  agreement 
to  maliciously  Injure  the  persons  named  in 
their  trade  and  business,  in  the  terms  of  the 
statute,  and  then  states  that  the  members 
of  the  unlawful  combination,  pursuant  to 
their  unlawful  purpose,  agreed  to  do  certain 
specific  acts  mentioned,  the  real  purpose  of 
the  complainant  was  to  state  but  one  of- 
fense,—not  an  onlawful  conspiracy  to  injure, 
generally,  the  persons  named  in  their  busi- 
ness and  also  an  unlawful  conspiracy  to  in- 
jure them  in  such  business  in  a  particular 
way.  The  facts  were  stated  first  according 
to  their  legal  effect  and  second  In  detail. 
That  Is  the  only  reasonable  construction  of 
the  complaint  It  should  be  read  as  If  the 
language  were  to  the  effect  that  the  accused 
maliciously  conspired  together  to  maliciously 
injure  the  persons  named  in  their  business, 
in  that  they  agreed  and  concerted  together. 
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in  maimer  and  form  aa  stated  In  the  statute, 
to  maliciously  Injure  such  persons  by  doing 
the  particular  things  alleged.  That  was 
the  conclusion  reached  by  the  circuit  Judge. 
He  disposed  ot  the  case  at  that  point  on  a 
supposed  insufficiency  of  the  complaint.  If 
be  had  gone  further  and  examined  the  evi- 
dence the  result  would  not  have  been  differ- 
ent; for  that  only  tended  to  establish  the 
tmth  of  the  complaint  Viewed  in  the  light 
of  the  particular  allegatious  as  to  the  nature 
of  the  combination  the  evidence,  for  that 
purpose,  was  ample  to  give  the  examining 
magistrate  Jurisdiction  to  pass  upon  the 
truth  of  such  allegations  to  the  extent  neces- 
sary to  bold  the  accused  to  trial. 

At  this  time  it  seems  necessary  to  restate 
the  charge  contained  in  the  complaint  as 
we  have  oonstrued  it  Upon  that  turn  the  re- 
maining questions  to  be  considered. 

According  to  the  complaint  it  was  In  sub- 
stance agreed  between  the  defendants  in 
error  Melvin  A.  Hoyt  representing  the  Dally 
News,  Albert  Huegin,  representing  the  Mil- 
waukee Sentinel,  and  Andrew  J.  Aikens,  rep- 
resenting the  Breniug  Wisconsin,— each  con- 
trolling the  columns  of  the  paper  with  which 
he  waa  connected,  each  paper  being  a  dally 
newspaper  published  in  the  city  of  Milwau- 
kee and  a  medium  for  advertising  business 
In  the  same  field  occupied  by  the  Journal 
Company,  the  publisher  of  a  newspaper  call- 
ed the  Milwaukee  Journal,  also  a  medium  for 
advertising  business,— that  whereas  the  lat- 
ter had  raised  Its  rates  26  per  cent  above 
those  customarily  charged  for  such  service 
by  It  and  the  proprietors  of  the  other  papers 
named.  If  any  person  agreed  to  pay  or  paid 
the  Journal  Company  its  increased  rates  for 
advertising  in  its  paper,  he  should  not  have 
the  privilege  of  advertising  in  any  of  the 
other  newspapers  unless  he  should  advertise 
in  all  of  them  at  snch  increased  rates;  but 
that  any  person  who  should  decline  to  pay 
the  Journal  Oompany  said  increased  rates 
for  advertising  in  its  paper,  should  have  the 
privilege  of  advertising  in  any  or  all  of  the 
other  papers  at  the  old  fate.  Now,  It  Is  said 
there  is  nothing  in  that  from  which  a  rea- 
sonable Inference  of  the  malicious  purpose 
called  for  by  the  statute  can  arise;  that  such 
purpose  means  bad  intent  to  injure  another 
iu  the  sense  of  committing  an  actionable  in- 
Jury,  while  the  terms  of  the  agreement  Indi- 
cate only  a  purpose  on  the  part  of  those  con- 
cerned in  It  to  promote  their  own  interests 
regardless  ot  those  of  their  competitor.  The 
malice  of  the  statute  Is  evidently  malice  In 
law,  not  necessarily  ill  will  or  malice  In 
fact  It  means,  as  is  commonly  said,  a 
wrongful  act  done  intentionally  without  Just 
cause  or  excuse.  The  statute  does  not  deal 
with  tilings  oorporeal,  as  the  person  or  prop- 
ertf  ot  another,  but  with  his  reputation, 
trade,  business  or  profession.  If  we  can  see 
in  the  agreement,  by  reasonable  inference, 
the  Independent  purpose  to  harm  the  Jour^ 
oal  Company  in  Its  business  of  furnishing 


to  the  trade  facilities  for  advertising,  that 
is  sufficient  as  regards  the  element  of  mal- 
ice. There  seems  to  be  no  difficulty  about 
that  The  principle  that  every  one  is  pre- 
sumed to  intend  the  natural  and  probable 
consequences  of  his  voluntary  acts  suggests 
at  once,  upon  looking  at  the  agreement  that 
the  primary.  If  not  sole,  end  In  view  was  to 
force  the  Journal  Company  to  reduce  its  ad- 
vertising rates  to  the  old  standard  or  cause 
it  to  lose  custom,  either  of  which  alterna- 
tives would  result  in  pecuniary  loss  to  it  and 
one  of  them  in  the  destruction  of  the  free- 
dom of  action  every  one  is  entitled  to  en- 
joy In  the  conduct  of  bis  business,  without 
turning  any  pecuniary  or  other  legitimate 
gain  to  its  competitors.  If  the  agreement 
contemplated  that  any  legitimate  benefit  un- 
der any  circumstances,  would  flow  to  the 
participants  therein  or  the  concerns  they 
represented,  by  compelling  the  Journal  Com- 
pany to  reduce  its  rates  for  advertising,  the 
ground  for  it  is  not  disclosed  by  the  transac- 
tion as  stated,  and  it  is  one  of  those  myste- 
ries of  a  special  calling  that  persons  out- 
side thereof  cannot  comprehend.  How  could 
any  material  benefit  have  been  expected  by 
any  member  of  the  combine,  from  causing  a 
customer  or  customers  of  the  Journal  Com- 
pany to  leave  it  rather  than  be  denied  the 
use  of  any  other  Sclent  newspaper  medium 
for  advertising  In  the  field  occupied  by  the 
four  competltcws?  No  one  has  seemed  to 
seriously  attempt  to  answer  that  for  defend- 
ants in  error.  Any  benefit  that  could  be  sug- 
gested would  be  so  remote  and  trifling  as  not 
to  appeal  to  our  reason  as  the  purpose  of 
forming  such  an  elaborate  and  far-reaching 
scheme.  In  only  one  view  that  we  can  even 
imagine  can  it  be  said  that  substantial  con- 
templated benefits  to  the  members  of  the 
combine  could  have  been  expected,  and  that 
is  this:  Assuming  that  the  reasonable  ne- 
cessities of  business  required  at  least  two 
newspaper  mediums  for  advertising  in  the 
particular  field  in  question,  the  advantages 
of  the  Journal  Company's  paper  was  so  great 
that  rather  than  forego  the  use  thereof,  it 
was  supposed  that  advertisers,  in  consider- 
able numbers,  would  pay  the  severe  penalty 
prescribed  by  the  agreement  But  that  so 
far  as  anything  goes  which  appears  in  the 
complaint  or  the  evidence,  has  little  or  noth- 
ing to  rest  upon.  So,  instead  of  looking  Into 
the  agreement  in  vain  for  anything  reasona- 
bly suggesting  an  intent  to  harm  the  Jour- 
nal Company  In  its  business,  we  have  great 
difficulty  in  discovering  any  other  intent  and 
are  not  able  to  solve  that  difficulty  without 
resorting  to  conjecture. 

It  follows  that  we  reach  the  conclusion 
that  the  complaint  admits  ot  a  construction 
which  will  satisfy  the  statute,  and  also  that 
there  was  some  proof  that  the  defendants  in 
error  made  the  agreement  to  maliciously  in- 
jure the  Journal  Company  in  its  business  as 
charged.  We  are  next  to  consider  whether  it 
was  such  an  Injury  as  satisfies  the  calls  of 
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the  statute.  Counsel  tor  defendants  In  error 
say  It  was  not;  that  it  was  only  on  ordinary 
agreement  between  independent  persons  in 
tbclr  own  business,  to  maintain  prices  at  a 
particular  level  for  the  promotion  of  their 
legitimate  Interests;  that  such  a  combina- 
tion is  not  Illegal  In  the  sense  of  being  ac- 
tionable at  common  law;  that  the  statute 
does  not  change  that,  or.  If  it  does,  that  it  la 
unconstitutional. 

We  have  already  proceeded  beyond  some 
elements  of  the  above  somewhat  compound 
proposition,  but  those!  parts  to  which  we  have 
already  adverted  were  so  exhaustively  gone 
over  by  the  able  counsel  who  argued  the 
case,  both  In  the  main  aigument  and  on  the 
reargument  thereafter  accorded  for  that  spe- 
cial purpose,  that  we  will  give  aome  further 
attention  in  this  connection  to  what  has  al- 
ready been  referred  to  incidentally. 

Assuming,  for  the  moment,  that  the  agree- 
ment is  of  the  nature  contended  for,  as  In- 
dicated, and  that  the  statute  is  aimed  at 
such,  it  does  not  follow.  In  our  judgment, 
that  entering  into  it  was  not  a  criminal  of- 
fense. That  one  person,  acting  by  himself, 
or  many  in  combination,  may,  in  the  legiti- 
mate pursuit  of  their  own  business,  injure 
the  business  of  a  rival  even  to  the  extent  of 
impoverishing  him  and  driving  him  out  of 
the  field  of  Industry  occupied  in  common, 
leaving  him  remediless  toe  bis  misfortune,  in 
the  absence  of  a  statute  to  the  contnur, 
must  be  adinitted.  National  and  state  leg- 
islatures have  dealt  with  that  subject  in 
many  instances,  in  recent  years,  and  uniform- 
ly with  success  so  far  as  regards  constitution- 
al limitations,— with  such  success,  in  fact, 
that  the  man  of  learning  must  be  recognized 
as  one  of  courage  who  will  attempt  at  this 
late  day  to  challenge  legislative  power  in  that 
regard  on  constitutional  grounds.  The  time 
seems  past  for  that,  as  regards  combina- 
tions of  individual  independent  interests,  de- 
signed to  remain  independent  for  most  pur- 
poses, but  to  act  in  combination  to  control 
trade.  By  numerous  decisions  of  the  highest 
courts  in  this  country,  the  police  power  in- 
cident to  sovereignty  baa  been  held  to  be 
broad  enough  to  permit  the  legislature  to 
deal,  by  creating  civil  or  criminal  liability,  or 
both,  with  all  combinations  in  restraint  of 
trade  which  are  void  by  common-law  rules 
on  grounds  of  public  policy,  and,  within  rea- 
sonable limits  to  be  set  by  courts  In  the  light 
of  constitutional  safeguards,  to  say  that 
things  are  contrary  to  public  policy  not  so 
before,  to  legislate  against  them  and  to  en- 
force the  legislative  will  by  civil  qr  criminal 
liability,  or  both:— within  the  broad  field  in- 
dicated, to  regulate  or  prohibit  any  combina- 
tion of  the  kind  we  are  talking  about,  form- 
ed for  the  purpose  of  restraining  trade  or 
disturbing  those  natural  business  conditions, 
where  every  individual  is  supposed  to  be 
free  to  contend  with  evoy  other  in  the  reg- 
ular course  of  business.  We  are  speaking 
here  of  lndq;>endent  interests  concerting  to- 


gether for  the  purpose  mentioned.  That 
must  be  kept  In  mind.  These  questions  have 
been  so  flrmly  settled  that  no  court  will  now 
venture  to  do  more  than  to  follow  what  has 
been  decided.  Contracts  that  operate  merely 
in  restraint  of  trade,  such  as  It  Is  contended 
the  one  In  question  was,  even  though  unrea- 
sonable, were  not  actionable  at  all  at  the  com- 
mon law.  They  were  void,  merely.  The 
courts  would  not  enforce  or  give  effect  to 
them.  But  new  conditions  have  arisen  cre- 
ating new  dangers,  or  Intensifying  old  onea 
that  were  once  considered  so  trifiing  as  to 
pass  unnoticed,  calling  for  new  restraints  and 
new  remedies.  Who  can  say  that  sovereign 
power  has  been  so  surrendered  as  to  be 
left  Incapable  of  dealing  with  that  subject. 
Right  or  wrong,  those  dangers  have  been 
considered  so  great,  and  power  to  deal  with 
them  so  ample,  that  legislation  has  gone  to 
the  length  we  have  indicated,  making  com- 
binations to  stifle  independent,  individual 
competition,  Illegal  and  actionable,  dvlUy  and 
criminally,  all  upon  the  broad  ground  that 
legislative  authority  exists  in  the  administra- 
tion of  the  police  power,  to  regulate  or  pro- 
hibit those  things  which  are  contrary  to 
public  policy  by  the  rules  of  the  common  law: 
and  to  go  further  and  determine,  in  the  light 
of  new  conditions,  what  is  detrimental  to  the 
public  welfare,  and  to  legislate  accordingly. 

On  what  has  been  said,  the  following  of 
many  authorities  that  might  be  cited  are  In 
point:  U.  S.  V.  Addyston  Pipe  &  Steel  Co., 
29  C.  a  A.  141,  85  Fed.  271,  46  L.  R.  A.  122; 
U.  S.  V.  Trans-Missouri  Freight  Ass'n,  166  U. 
S.  290,  IT  Sup.  Ct  5iO,  41  L.  Ed.  1007; 
Glbbs  V.  McNeeley  (C.  C.)  102  Fed.  594; 
Nester  v.  Brewing  Co.,  161  Pa.  473,  29  Atl. 
102,  24  L.  K.  A.  247;  People  v.  Sheldon,  189 
N.  Y.  281,  34  N.  K  786,  23  L.  E.  A.  221; 
Jackson  t.  Stanfi^d,  137  Ind.  592,  36  N.  E. 
345,  37  N.  E.  14,  23  U  B.  A.  58S;  People  v. 
Nussbaum  (Sup.)  66  N.  Y.  Supp.  129;  Leon- 
ard V.  Poole,  114  N.  Y.  871,  21  N.  E.  707,  4 
L.  R.  A.  728;  People  t.  Milk  Exchange,  145 
N.  Y.  267,  39  N.  B.  10«2,  27  L.  R.  A.  437; 
Ford  T.  Association,  156  III.  166,  39  N.  E. 
651,  27  L.  E.  A.  298.  The  number  of  cases 
that  could  be  cited  on  this  subject  Is  so 
great  that  no  attempt  has  been  made  to  do 
more  than  collect  here  a  few  that  CMitain 
pretty  full  discussions  thereof.  A  study  of 
them  reveals  the  fact  that  the  power  of  pub- 
lic opinion  in  favor  of  preventing  combina- 
tions to  stifle  individual  freedom  In  business 
and  the  sacrifice  of  those  benefits  that  are 
popularly  supposed  to  flow  from  free  com- 
petition, has  led  to  legislation  in  most  of  the 
states  of  the  Union,  as  well  as  by  the  federal 
congress,  and  that  In  but  very  few  instances 
has  such  an  enactment  met  the  bar  of  the 
constitution  of  state  or  nation.  A  late  work 
that  treats  of  police  powers,  sums  up  the 
subject  here  under  discussion  thua:  "It  ia 
believed  that  the  constitutionality  of  none 
of  the  numerous  anti-trust  statntes  has  been 
successfully  questioned  on  the  ground  tt>at 
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tbejr  infringed  the  personal  liberty  of  con- 
tract. In  punlslilng  civilly  or  criminally  the 
entrance  into  a  contract  or  combination  in 
nnreasonable  restraint  of  trade.  That  sucli 
contracts  and  agreements  are  void,  inde- 
pendently of  statute  and  at  the  common  la'w, 
—so  far,  at  least,  as  to  Justify  the  courts  in 
refusing  to  enforce  them  or  in  any  other  way 
to  give  the  parties  to  them  the  aid  of  Judicial 
process  in  protecting  and  enforcing  the  rights 
of  parties,  which  grow  out  of  such  agree- 
ments—has been  too  long  the  settled  rule  of 
la.w,  to  admit  of  any  serious  question  now. 
And  the  power  of  the  state  to  declare  such 
contracts  unlawful  being  conceded,  it  Is  com- 
pletely witliln  the  discretion  of  the  legis- 
lature to  determine  whether  such  unlawful 
contracts  and  comblnatlong  shall  be  simply 
ignored  by  the  courts  or  the  imrtles  to  them 
be  subjected  to  criminal  or  civil  liabilities." 
1  Tied.  Cont.  of  Pers.  &  Prop.  }  112. 

Ooming  back  to  the  question  of  whether 
the  malicious  injury  which  the  complaint 
charges  against  the  defendants  in  error  is 
such  an  injury  as  the  one  named  in  the 
statute,  it  seems  that  it  makes  little  differ- 
ence whether  we  view  the  statute  as  merely 
declaratory  of  the  common  law  or  as  In  the 
line  of  the  numerous  state  statutes  to  which 
we  have  referred,  condemning  combinations 
in  restraint  of,  or  injurious  to,  trade.  It  has 
the  distinctive  element  of  malice  which  sat- 
is0es  common-law  requirements  of  a  ma- 
licious combination  to  injure,  which  is  ac- 
tionable for  civil  damages  and  punishable  as 
a  criminal  offense  by  common-law  rules,  as 
we  shall  see  later.  Much  confusion  Is  cre- 
ated in  cases  of  this  kind  by  using  expres- 
sions of  courts  made  on  one  state  of  facts 
or  as  regards  one  form  of  action,  to  support 
a  conclusion  in  a  case  involving  a  difiterent 
principle.  A  large  number  of  cases  are  cit- 
ed to  our  attention  where  It  is  said  that,  if 
au  act  committed  by  one  is  not  actionable.  It 
is  not  where  committed  by  many  acting  in 
concert  The  fallacy  of  that,  as  applied  to 
conspiracy  in  its  criminal  aspect,  where  there 
is  the  distinct  and  substantive  wrong  of  in- 
tent to  injure,  was  sufficiently  treated  by 
tbls  court  in  Martens  v.  Reilly  (decided  Jan. 

8,  1901)  109  Wis. ,  81  N.  W.  840.    CJoun- 

sel  for  defendants  in  error,  however,  in- 
sist upon  that  doctrine  in  this  case,  citing 
many  civil  cases  where  It  hos  some  applica- 
tion, damages  being  the  gist  of  the  action, 
among  which  are  three  late  English  cases 
that  deserve  careful  consideration.  If  the 
doctrine  of  those  cases,  as  settled  in  the  last 
of  them,  Is  to  prevail,  we  must  all  revise  our 
notions  of  the  law  of  conspiracy,  and  the 
books  must  be  rewritten.  The  following  are 
the  cases  referred  to:  Mogul  S.  S.  Co.  v.  Mc- 
Gregor, 28  Q.  B.  DIv.  598,  decided  in  house 
of  lords  and  reported  in  [1802]  App.  Cas.  25; 
and  Huttley  v.  Simmons  [1898]  1  Q.  B.  Dlv. 
181.  The  first  case  involved  a  combination 
to  monopolize  trade  at  the  expense  of  plain- 
tiff, but  no  element  of  malice  was  found. 


The  action  was  to  recover  damages.  In  that 
situation  it  was  true  that  the  defendants 
were  not  liable  in  combination  if  one  of 
them  would  not  have  been  bad  he  acted 
alone.  The  interesting  feature  of  that  case 
is  absence  of  malice.  When  first  decided  all 
the  learned  Judges  who  wrote  upon  the  ques- 
tion reached  the  conclusion  on  which  the 
Judgment  of  the  court  was  entered,  upon  the 
theory  that  no  specific  intent  on  the  part  of 
the  defendants  to  injure  the  plaintiff  wrong- 
fully, no  malice,  was  disclosed  by  the  testi- 
mony. Bowen,  L.  J.,  said:  "Certain  kinds 
of  conduct  not  criminal  In  any  one  individ- 
ual may  become  criminal  if  done  by  combi- 
nation among  several."  "A  combination  may 
make  oppressive  or  dangerous  that  which,  if 
it  proceeded  only  from  a  single  person,  would 
be  otherwise,  and  the  very  fact  of  the  com- 
bination may  show  that  the  object  is  simply 
to  do  harm,  and  not  to  exercise  one's  own 
Just  rights."  Fry,  L.  J.,  said:  "I  lay  out  of 
consideration,  in  this  case,  competition  used  as 
a  mere  engine  of  malice,  even  where  I  do  not 
in  terms  repeat  the' exception."  Lord  Han- 
nen  said:  "I  know  of  no  restriction  Imposed 
by  law  on  competition  by  one  trader  with 
another,  with  the  sole  object  of  benefiting 
himself.  I  consider  that  a  different  case 
would  have  arisen  if  the  evidence  had  shown 
that  the  object  of  the  defendants  was  a  ma- 
licious one,  namely,  to  injure  plaintiffs, 
whether  they,  the  defendants,  should  be  ben- 
efited or  not."  The  Mogul  S.  S.  Co.  Case,  as 
appears  from  the  opinions  rendered  in  both 
courts.  Is  full  of  expressions  showing  that  It 
was  not  supposed  then  that  an  act,  not  ac- 
tionable if  perpetrated  by  one,  could  not  be 
made  so  when  perpetrated  by  several  in  com- 
bination, or  that  liberty  to  form  business 
combinations  to  promote  the  business  of  the 
members  thereof  in  the  free  course  of  trade, 
applied  to  combinations  of  traders  in  the 
same  calling  to  maliciously  injure  a  rival. 
The  free  course  of  trade  that  one,  or  a  num- 
ber in  combination,  may  legitimately  enjoy, 
does  not  include  the  right  to  maliciously  in- 
jure another  in  his  free  course  of  trade.  Such 
Is  the  decision  In  the  Mogul  S.  S.  Oo.'s  Case 
on  its  face.  We  should  say,  that  must  have 
been  the  view  of  the  learned  men  who  pro- 
nounced the  opinions  in  that  case,  if  It  were 
not  for  what  followed  In  the  subsequent 
case,  because  it  Is  In  harmony  with  many 
decisions  cited  and  approved  in  the  opinions, 
a  good  instance  being  Gregory  v.  Brunswick, 
6  Man.  &  G.  205,  where  it  was  held  that  pre- 
concerted hissing  of  an  actor  for  the  pur- 
pose of  injuring  him  in  his  profession,  was 
actionable.  That  and  many  other  cases  de- 
cided on  the  same  principle  were  approved. 
If  we  say  that  such  principle  had  prevailed 
In  the  English  courts  for  two  centuries  prior 
to  the  Mogul  S.  S.  Co.  Case,  we  are  sup- 
ported by  the  lord  chancellor  in  Allen  v. 
Flood  [1898]  App.  Cas.  1.  There  the  ele- 
ment of  conspiracy  was  absent,  but  the  ele- 
ment of  malice  was  present    The  majority 


wis.) 


STATE  V.  HUEGIN. 


1065 


of  the  court  there,  contrary  to  what  was 
said,  inferentially  at  least,  and  what  all  of 
the  Judges  were  so  careful  to  say  as  to  In- 
dicate that  It  was  the  turning  point  In  their 
minds,  in  the  Mogul  8.  S.  Co.  Case,  decided 
that  malice  in  and  of  Itself  could  not  render 
that  a  ground  for  civil  liability  which  with- 
out It  would  be  lawful.  The  reasoning  to 
supiK>rt  that  and  the  decision,  at  least  as  ap- 
plied to  a  conspiracy  with  malice,  Is  out  of 
harmony  with  right  and  Justice,  and  out  of 
harmony  with  a  multitude  of  cases  that  had 
l>een  theretofore  decided  by  English  courts, 
and  the  teachings  of  those  who  had  built 
and  filled  the  storehouses  of  learning  from 
which  all  draw,  outside  of  legal  opinions. 
How  can  it  be  harmonized  with  Gregory  v. 
Brunswick,  where  the  conspirators  were  held 
liable  because  of  th^r  malicious  purpose; 
and  Cliftord  t.  Brandon,  2  Camp.  358,  a  sim- 
ilar case;  or  Garret  v.  Taylor,  Cro.  Jac.  667, 
where  malicious  Impeding  of  workmen  was 
held  actionable,— the  authority  of  which,  up 
to  Allen  V.  Flood,  had  never  been  question- 
ed. Those  simple  cases  contain  all  the  prin- 
ciples which  govern  this  case,  on  the  par- 
ticular question  under  discussion. 

The  decision  In  Allen  v.  Flood  was  not 
reached  by  any  great  weight  in  number. 
Lord  Watson,  who  delivered  the  main  opin- 
ion in  favor  of  it,  confessed  that  the  rule  es- 
tablished was  new  in  English  law.  The  lord 
chancellor  labored  with  great  vigor  to  stem 
the  tide  of  what  he  considered  would  amount 
to  a  Judicial  destruction  of  a  system  of  law, 
on  an  Important  subject  which  was  as  old 
as  the  common  law.  He  said  that  the  deci- 
sion overruled  the  views  of  the  most  dis- 
tinguished Judges  of  England  who  had  spo- 
ken on  the  subject  for  200  years;  that  it  was 
a  departure  from  the  principle  that  had 
tberetofore  guided  the  courts  in  the  preserva- 
tion of  individual  liberty.  He  cited  numer- 
ous expressions  of  the  character  of  those 
which  we  have  quoted  from  the  opinions  of 
the  judges  In  the  Mogul  S.  8.  Co.'s  Case,  and 
said  that  "If  the  elements,  which  each  noble 
lord  In  turn  pointed  out  did  not  exist  in 
that  case,  had  in  fact  existed,  the  decision 
would  have  been  the  other  way."  Lord  Mor- 
ris said  that  the  decision  overturned  "the 
overwhelming  Judicial  opinion  of  England." 
In  that  situation  one  can  discover  very  lit- 
tle In  the  case  to  warrant  adopting  it  and 
extending  the  principle  thereof  to  a  combina- 
tion to  maliciously  injure. 

After  Allen  v.  Flood,  it  was  but  a  step  to 
reach  Huttley  v.  Simmons,  supra.  The  con- 
clusion there  was  in  harmony  with  what 
Lord  Halsbnry  evidently  anticipated  would 
be  the  final  outcome  of  the  rule  he  so  vig- 
orously dissented  from.  The  court  held,  com- 
bining the  doctrine  of  the  Mogul  S.  %  Cb. 
Case  and  that  of  Allen  v.  Flood,  that  a  con- 
spiracy with  malice,  to  do  an  act  gives  a 
right  of  action  only  when  the  act  agreed  up- 
on to  be  done  and  in  facf  done,  would  have 
been,  without  pre-concert  actionable  as  a 


civil  injury;  because  an  act  lawful  without 
malice  is  not  made  unlawful  by  the  addition 
of  the  element  of  malice. 

While  it  is  true  that  the  doctrine  of  the 
cases  referred  to,  even  up  to  the  final  con- 
clusion In  Huttley  v.  Simmons,  has,  to  some 
extent  influenced  the  Judicial  policy  of  this 
country.  It  Is  safe  to  say  that  the  teachings 
thereof  have  not  up  to  this  time,  been  adopt- 
ed here  In  any  material  degree.  In  courts 
where  it  has  been  partially  adopted  there 
have  often  been  most  vigorous  dissents,  as, 
for  example,  Passaic  Print  Works  v.  EHy  & 
Walker  Dry-Goods  Co.,  44  O.  0.  A.  426,  105 
Fed.  163.  Mr.  Eddy,  In  his  work  on  Oomblna- 
tions,  published  the  present  year,  after  a 
very  careful  review  of  aU  of  those  cases,  said, 
speaking  of  Huttley  v.  Simmons:  "If  this 
decision  be  sound,  there  is  little  indeed  to 
the  law  of  civil  conspiracy.  The  conclusion 
reached  is  logically  correct  If  the  premises 
be  admitted.  If  the  proposition  is  sound  that 
a  conspiracy  to  do  certain  acts  gives  a  right 
of  action  only  where  the  acts  agreed  to  be 
done,  and  In  (act  done,  would  have  Involved 
a  civil  injury  to  the  plaintiff  regardless  of 
any  confederation,  then  the  combination  is 
entirely  Immaterial,  and  the  entire  law  of 
civil  conspiracy  is  a  superfluous  discussion. 
*  *  *  But,  notwithstanding  the  decision  in 
Huttley  V.  Simmons,  we  believe  the  law  for 
England,  and  certainly  for  the  United  States, 
to  be  well  settled  to  the  effect  that  parties 
to  a  conspiracy  may  be  liable  for  damages 
occasioned  by  acts  which,  if  done  by  indi- 
viduals severally,  would  not  give  rise  to  a 
cause  of  action."  Section  SOS.  In  order  to 
well  understand  that  characterization,  one 
must  know  that  after  a  review  of  numerous 
cases,  the  author  deduced  the  conclusion 
that  the  element  of  malice,  the  intent  to  In- 
jure on  the  part  of  several  acting  in  combina- 
tion, will  make  that  actionable  that  would 
not  otherwise  be  so. 

This  court  has  often  held  that  an  executed 
conspiracy  to  inflict  a  malicious  hijury  Is  ac- 
tionable. To  hold  otherwise  now  and  follow 
Huttley  V.  Simmons,  would  be  to  overrule 
those  cases.  Bratt  v.  Swift  99  Wis.  679,  75 
N.  W.  411;  Association  v.  Niezerowski,  95 
Wis.  129,  70  N.  W.  168,  87  I*  R.  A.  127; 
Oatzow  V.  Buenlng,  106  Wis.  1,  81  N.  W. 
1003.  The  great  weight  of  authority,  almost 
all  authority.  Is  to  the  same  effect  We  give 
a  few  citations.  1  Hawk.  P.  0.  72,  i  2;  State 
V.  Stewart,  59  Vt  273,  9  Atl.  569;  Oarew  v. 
Rutherford,  106  Mass.  14;  Brts  v.  Exchange 
Oo.  (Minn.)  81  N.  W.  737;  State  v.  Buchanan. 
5  Har.  &  J.  317;  Com.  v.  Waterman,  122 
Mass.  67;  Farmers'  Loan  &  Trust  Co.  v. 
Northern  Pac.  R.  Co.  (Q  C.)  60  Fed.  8(»; 
State  V.  Norton,  23  N.  J.  Law,  33;  State  v! 
Glidden,  65  Conn.  46,  8  Atl.  890;  Sherry  v 
Perkins,  147  Mass.  212,  17  N.  E.  307;  Smith 
V.  People,  26  111.  17;  In  re  Crump,  84  Va. 
927,  6  S.  E.  620;  Doremos  v.  Hennessy,  176 
ni.  608,  52  N.  E.  924.  ' 

In  the  last  case  above  cited,  Phillips,  j;> 
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■peaking  for  the  court,  summed  up  the  sub- 
ject under  discussion  thus:  "Ijawful  com- 
petition that  may  Injure  the  business  of  an- 
other, even  though  successfully  directed  to 
driving  that  other  out  of  business,  is  not  ac- 
tionable. Nor  would  competition  of  one  set 
of  men  against  another  set,  carried  on  for 
the  purpose  of  gain,  even  to  the  extent  of  la- 
tending  to  drive  from  buslDess  that  other  set 
and  actually  accomplishing  that  result,  be  ac- 
tionable unless  there  was  actual  malice. 
'Malice,'  as  here  used,  does  not  merely  mean 
an  Intent  to  harm,  but  means  an  Intent  to  do 
a  wrongful  harm  and  Injury.  An  Intent  to 
do  a  wrongful  harm  and  injury  Is  unlawful, 
and  If  a  wrongful  act  is  done  to  the  detri- 
ment of  the  right  of  another,  It  is  malicious; 
and  an  act  maliciously  done,  with  the  in- 
tent and  purpose  of  injuring  another.  Is  not 
lawful  competition."  That  expresses  the 
common-law  doctrine  and  the  one  that  pre- 
vails here.  How  contrary  it  Is  to  Huttley  v. 
Simmons  appears  without  a  suggestion. 

The  late  English  doctrine  seems  not  to  be 
one  of  those  changes  which  come  from  mere 
development;  it  Is  a  revolution.  The  pres- 
sure of  desire  for  freedom  to  combine  to 
monopolize  trade,  and  render  combinations 
successful  by  the  malicious  destruction  of  the 
business  of  competitors,  is  not  liable  to  find 
favor  with  the  courts  In  this  country,  es- 
pecially at  a  time  when  public  opinion  to  the 
contrary  Is  so  strong  that  much  of  the  time 
of  legislatures  is  occupied  in  inventing  new 
methpds  of  preventing  combinations  which 
are  perfectly  lawful  by  rules  of  the  com- 
mon law.  The  Ideas  pressed  upon  the  at- 
tention of  the  court  In  this  case  have  been 
pressed  upon  every  court  In  the  land  where 
opportunity  therefor  has  been  presented 
since  the  decision  in  the  Mogul  &  S.  Co.  Case. 
So  far  as  then  developed  they  were  presented 
in  Farmers'  Loan  &  Trust  Co.  v.  Northern 
Pac.  tt.  Co.,  supra,  and  rejected,  the  learned 
circuit  Judge  who  wrote  the  opinion  quoting 
with  approval  from  Com.  v.  Carlisle,  Bright- 
ly, N.  P.  36,  the  following:  "It  will  therefore 
be  perceived  that  the  motive  for  combining, 
or,  what  is  the  same  thing,  the  nature  of  the 
object  to  be  attained  as  a  consequence  of  the 
lawful  act,  Is,  in  this  class  of  cases,  the  dis- 
criminating circumstance.  Where  the  act  Is 
lawful  for  an  individual,  it  can  be  the  sub- 
ject of  a  conspiracy  when  done  in  concert 
only  where  there  Is  a  direct  intention  that 
injury  shall  result  from  it,  or  where  the  ob- 
ject Is  to  benefit  the  conspirators  to  the  preju- 
dice of  the  public  or  the  oppression  of  indi- 
viduals, and  where  such  prejudice  or  oppres- 
sion Is  the  natural  and  necessary  conse- 
quence." 

Frequent  recurrence  to  the  fundamental 
principles  of  actionable  conspiracy  is  essen- 
tial to  keep  from  Ingrafting  upon  a  Judicial 
system  something  which  is  entirely  new,  to 
meet  the  desires  of  those  who  arrogate  to 
themselves  the  right,  not  only  to  monopolize 
tride  or  effort  in  some  pai-tlcular  field,  but. 


under  the  guise  of  fair  trade,  to  control  or 
destroy  the  business  of  competitors  without 
any  expectation  of  profit  to  themselves,— to 
wrongfully  harm  such  competitors  merely 
because  they  insist  upon  individual  right  to 
conduct  individual  business  in  one's  own 
way.  A  combination  with  the  malicious  pur- 
pose Indicated  is  an  actionable  wrong.  Had 
It  not  been  tor  section  4668,  Rev.  St.  1S96. 
adding  to  the  common-law  essentials  of  an 
indictable  conspiracy  the  necessity  for  an 
overt  act.  section  4466a  would  have  been  un- 
necessary to  enable  the  court  to  punish, 
criminally,  such  wrongs.  That  Is  a  mere 
declaration  of  the  common  law.  It  operates 
as  a  repeal,  by  Implication,  of  section  456S 
so  far  as  otherwise  a  specific  overt  act  would 
be  required  to  r«ider  a  malicious  conspiracy, 
to  injure  the  trade,  business,  reputation  or 
profession  of  another,  an  offense.  The  old 
doctrine,  with  Its  ancient  meaning,  should 
be  referred  to  In  construing  section  4466a. 
An  actionable  conspiracy  Is  a  combination  of 
two  or  more  persons  for  the  purpose  of  ac- 
complishing a  criminal  or  unlawful  object 
by  criminal  or  unlawful  means,  or  a  lawful 
object  by  criminal  or  unlawful  means.  One 
may,  through  purely  malicious  motives,  at- 
tract to  himself  another's  customers  and  the 
injury  be  so  slight  In  contemplation  of  law 
that  "De  minimis  non  curat  lex"  applies; 
but  when  he  unites  others  with  him  to  ma- 
liciously injure  the  business  of  another  for 
the  mere  gratification,  in  whole  or  In  part,  of 
a  desire  to  Inflict  such  Injury,  the  condition 
of  there  being  the  combined  force  of  many 
directed  towards  another,  characterized  by 
the  element  of  malice,  renders  the  act  of 
combining  for  the  particular  purpose  unlaw- 
ful and  a  substantive  offense,  in  the  absence 
of  a  statute  requiring  some  additional  ele- 
ment As  said.  In  effect.  In  Fanners'  Loan 
&  Trust  Co.  V.  Northern  Pac.  R.  Co.,  supra, 
the  union  of  individual  forces  by  agreement, 
to  accomplish  the  Injury,  gives  to  such  agree- 
ment the  character  of  a  purpose  to  reach  the 
end  In  view  by  violence,  and  the  accomplish- 
ment thereof  the  Character  of  a  purpose  ef- 
fected by  violence.  The  law  never  has  and 
probably  never  will  leave  an  individual,  or 
class  of  Individuals,  remediless  against  such 
a  wrong. 

This  opinion  has  been  carried  to  great 
length.  The  Justification  therefor,  if  there  Is 
any,  lies  in  the  importance  of  the  case  and 
the  numerous  questions  presented  for  deci- 
sion. All  of  such  questions,  as  regards  the 
character  of  the  wrong  complained  of,  from 
the  standpoint  of  counsel  for  defendants  in 
error,  have  their  best  support  In  the  three 
English  cases  to  which  we  have  particularly 
referred.  A  full  discussion  of  them,  as  it 
seems,  leaves  little  more  that  need  be  said. 
As  indicated  at  the  commencement,  a  long 
opinion  was  unavoidable  If  reference  was  to 
be  made  even  briefly  to  the  many  points  pre- 
sented in  the  voluminous  briefs  of  counsel. 
As  It  Is,  there  are  some  to  which  we  Itare 
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referred  only  briefly,  thongh  It  la  beUered 
that  all  have  been  covered  in  principle.  Our 
conclusion  la  this:  Tlie  term  "maiidoiis  In- 
jury," aa  used  in  the  statute,  is  synonymous 
witli  that  term  at  tlie  common  law;  It  refers 
to  the  infliction  of  a  'n-i-ougful  injury  inten- 
tionally; sudi  a  wrong  is  actionable  even 
tbougb  tbe  same  purpose,  If  formed  and  exe- 
cuted by  an  individual,  would  not,  in  contem- 
plation of  la'w,  be  considered  sufilclently  se- 
rious to  call  successfully  for  legal  redress. 
There  is  nothing  in  this  militating  at  all 
against  the  right  of  indlTiduals  to  combine 
and  associate  together  for  tbe  purpose  of 
promoting  their  individual  welfare  in  any 
legitimate  way.  It  strllies  only  at  tbe  as- 
sertion of  a  right  of  combining  to  resort  to 
the  use,  as  a  single  power,  of  the  individual 
sbilltieB  and  resources  of  two  or  more  to 
wrongfully  accomplish  harm  to  another  in 
the  line  of  those  things  mentioned  in  the 
statute.  It  is  in  harmony  with  the  doctrine, 
so  definitely  stated  by  Baron  Brammei  in 
Beg.  V.  Druitt.  10  Cox,  Or.  Cas.  593,  that  it 
has  often  been  quoted  by  courts  and  text- 
writers  and  nowhere  rejected:  "The  liberty 
of  a  man's  mind  and  will  to  say  bow  he  shall 
bestow  himself  and  bis  means,  bis  talents 
and  his  Industry,  is  as  much  a  subject  of  the 
law's  protection  as  that  of  his  body;"  and  "if 
any  set  of  men  agree  among  themselves  to 
coerce  that  liberty  of  mind  and  thought  by 
compulsion  and  restraint,  they  are  guilty  of 
a  criminal  offense." 

Tbe  orders  of  the  circuit  court  discharging 
the  defendants  in  error  are  severally  revers- 
ed and  the  cause  is  remanded  with  directions 
to  remand  them  to  the  sherlfC  of  Milwaukee 
county. 

DODGE,  J.,  took  no  part. 


DUBOIS  T.  TOWNSHIP  BOARD   AXD 

HIGHWAY  COM'B  OF  RILEY  TP. 
(Supreme  Court  of  Michigan.    May  7,  1901.) 

APPEAL  FEOM   HIGHWAY  COMMISSIONER- 
TOWNSHIP  BOARD. 

Where  a  town  clerk  is  Incapacitated  to  sit 
as  a  member  of  the  township  board  upon  an  ap- 
peal to  it  from  tbe  hixhway  commissioner  in 
laying  out  a  public  hi|[hway,  the  deputy  clerk 
to  not  authorized  to  sit  as  a  member  of  the 
board. 

Error  to  circuit  court,  Clinton  county; 
George  P.  Stone,  Judge. 

Action  by  Isaac  F.  Dubois  against  the 
township  board  and  highway  commissioner 
of  Riley  township,  Clinton  county.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.   Modified. 

Patterson  &  Moinet,  for  appellants.  John 
3.  Zimmer,  tor  appellee. 

GRANT,  J.  Dpon  appeal  to  the  township 
board  from  tbe  decision  of  a  highway  com- 
missioner In  establishing  a  public  highway, 
>■  tbe  deputy  township  clerk  competent  to 


sit  as  a  member  of  tbe  board  in  the  proceed- 
ings upon  appeal,  under  Comp.  Laws  1807,  } 
4012?  The  clerk  in  this  case  had  become  in- 
capacitated from  Bitting  as  a  member  of  the 
board  by  reason  of  his  having  sat  in  the 
same  matter  upon  a  former  appeaL  Locke  v. 
Commissioner,  107  Mich.  631.  65  N.  W.  658. 
Tbe  township  board  conslsrts  of  two  Justices 
of  tbe  peace,  the  supervisor,  and  tbe  town- 
ship clerk.  Comp.  Laws  1S97,  S  2313.  In 
case  of  the  Incompetency  of  either  to  act, 
section  2344  provides  for  filling  the  vacancy. 
Tbe  township  clerk  Is  a  constitutional  ofli- 
cer.  Tbe  township  board,  sitting  as  a  board 
of  review,  acts  in  a  quasi  Judicial  capacity. 
The  deputy  clerk  is  a  creation  of  tbe  statute, 
and  not  of  the  constitution.  Tbe  deputy  may 
be  of  any  race,  sex,  color,  or  age.  Wilson  v. 
Circuit  Judge.  87  Mich.  JS)3,  49  N.  W.  809. 
The  deputy  acts  for  his  principal,  and  not 
in  any  independent  capacity.  He  cannot  per- 
form duties  which  his  principal,  who  is  re- 
sponsible for  bis  acts,  is  Incapacitated  to  per- 
form. When  tbe  statute  imposes  a  duty  of 
this  character  npou  certain  officers,  it  means 
those  officers,  and  not  the  deputies  which 
they  may  by  statute  be  authorized  to  appoint. 
The  court  therefore  was  correct  In  holding 
tbe  action  of  tbe  board  void. 

Tbe  court  entered  an  order  for  tbe  board 
to  reconvene  and  consider  the  appeal.  We 
think  this  was  beyond  tbe  authority  of  tbe 
court  upon  certiorari.  The  sole  question  pre- 
sented by  tbe  writ  is,  was  tbe  action  valid? 
The  only  order  that  could  be  entered  was  one 
of  affirmation  or  reversal,  quashing  the  pro- 
ceedinga  Whitbeck  v.  Hudson,  60  Mich.  80, 
14  N.  W.  708;  Bitter  v.  Daniels,  47  Mich. 
617, 11  N.  W.  409.  The  Judgment  will  there- 
fore be  modified  in  this  respect,  and  judg- 
ment entered  in  this  court  holding  the  ac- 
tion of  the  township  board  void.  No  costs 
will  be  allowed.  The  other  Justices  concur- 
red. 


CITY  OF  KAIi.\M.\ZOO  r.  MICHIGAN 

TRACTTION  00. 
(Supreme  Court  of  Michigan.    May  7,  1901.) 

ELECTRIC    STREET   RAILWAY— CONSTRUCTION 
OF  ROAD— ORDINANCE. 

Defendant  secured  an  ordinance  from  the 
relator  authorizing  it  to  construct  and  operate 
an  electric  street  railway  witliin  its  limits.  Tbe 
ordinance  provided,  "The  track  •  •  •  naay 
be  of  the  style  known  as  T  rail,'  or  'girder 
rail,'  at  the  option  of  the  grantee."  The 
city  councii  reserved  the  right  to  make  such 
other  rules,  orders,  and  requirements  aa  might 
from  time  to  time  be  deemed  necessary  to  pro- 
tect the  interests,  safety,  welfare,  and  accom- 
modation of  the  public,  not  inconsistent  with 
the  provisions  of  the  oi-dinance,  and  to  require 
the  defendant  to  use  such  fixtures  and  applian- 
ces upon  its  said  rond,  plant,  and  cars  as  might 
be  deemed  necessary  to  the  public  safety  in 
the  operation  of  said  road.  The  conncii  sub- 
sequently amended  the  ordinance  by  requiring 
the  defendant  to  put  down  a  girder  or  Krooved 
rail.  This  was  rendered  necessary  by  the  fact 
that  the  old  T  rail  is  unsuitable  in  streets  pav- 
ed with  bricl:.    Held,  that  onder  the  terms  of 
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tbe  ordinance  the  city  retained  the  power  to 
require  the  use  of  the  girder  or  grooTed  rail. 

Oertiorarl  to  circuit  court,  Kalamaaoo  coun- 
ty; John  W.  Adams,  Judge. 

Application  by  the  city  of  Kalamazoo  for 
a  writ  of  mandamus  against  the  Michigan 
Traction  Company.  From  an  order  granting 
the  writ,  defendant  brings  certiorari.  Af- 
firmed. 

The  following  are  the  stipulated  facts  In 
this  case: 

(1)  That  the  dty  of  Kalamazoo  Is  a  mn- 
nlclpal  corporation,  duly  organized  and  exist- 
ing under  and  by  virtue  of  certain  acts  of 
the  legislature  of  the  state  of  Michigan. 

(2)  That  under  and  by  virtue  of  the  provi- 
sions of  its  charter  and  the  laws  of  the  state 
of  Michigan  said  city  has  the  right  and  au- 
thority, by  Its  council,  to  grant  franchises 
for  the  operation  of  electric  and  other  street 
railways  within  the  corporate  limits  of  said 
city,  and  to  pass  all  ordinances  governing 
the  operation  of  street  railways  within  the 
city. 

(3)  That  on  the  27th  day  of  March,  1898, 
the  city  council  of  said  city,  upon  applica- 
tion of  a  duly-organized  corporation  known 
as  the  "General  Electric  Company,"  passed 
an  ordinance  entitled  "Ordinance  No.  101, 
Relative  to  Mectrlc  Street  Hallway,"  section 
1  of  which  said  ordldttnce  Is  as  follows,  to 
wit:  "Section  1.  The  city  of  Kalamazoo  or- 
dains: That  permission  and  authority  Is 
hereby  given  and  granted  to  the  General 
Electric  Company,  Its  successors  and  assigns 
(successors  to  the  Kalamazoo  City  and  Coun- 
ty Street  Railway  Company),  to  construct, 
own,  and  operate  a  single  or  double  track 
electric  street  railway,  with  all  necessary 
curves,  turntables,  switches,  Y's,  turnouts, 
and  connecting  tracks  In,  through,  over,  up- 
on, and  along  the  streets,  avenues,  highways, 
and  bridges  In  said  city  of  Kalamazoo,  as 
hereinafter  named,  or  any  portion  thereof, 
subject,  however,  to  all  the  conditions,  speci- 
fications and  limitations  hereinafter  con- 
tained." It  is  provided  in  section  5  of  said 
ordinance  as  follows:  "The  gauge  of  the 
track  shall  be  four  feet  eight  and  one-half 
Inches.  All  track  hereafter  laid,  either  for 
extensions  or  for  the  purpose  of  relaying 
present  track,  may  be  of  the  style  known  as 
'T  rail,'  or  'girder  rail,'  at  tbe  option  of  said 
grantee,  its  successors  or  assigns;  but,  what- 
ever style  of  rail  Is  used,  the  same  shall  not 
weigh  less  than  forty  pounds  to  the  yard  if 
'T,'  and  not  less  than  fifty-two  pounds  to  the 
yard  if  girder,  rail." 

(4)  That  subsequent  to  the  passage  of  said 
ordinance,  and  prior  to  July  18,  1898,  the 
Michigan  Traction  Company,  a  corporation 
organized  and  doing  business  under  the  laws 
of  the  state  of  Michigan,  became  the  owner 
of  all  the  rights  and  privileges  belonging  to 
the  said  General  Electric  Company  under  the 
aforesaid  franchise  known  as  "Ordinance  No. 
101,"  together  with  the  properties  owned  and 
used  by  said  General  Electric  Company  In 


the  operation  of  its  street  railway  in  the 
city  of  Kalamazoo;  and  that, said  Michigan 
Traction  Company  was  then  'and  there  the 
owner  of  it,  and  has  ever  since  owned  and 
operated,  and  still  continues  to  own  and 
operate,  the  several  street-railway  lines  In 
tbe  city  of  Kalamazoo  under  the  authority 
granted  by  said  ordinance;  and  that  It  be- 
came and  was  and  Is  the  duty  of  said  Michi- 
gan Traction  Company  to  observe,  perform, 
and  keep  all  obligations  and  requirements 
devolving  upon  the  grantee  named  In  said 
ordinance,  and  to  obey  the  reasonable  orders 
and  requirements  of  the  city  council  in  re- 
gard to  the  operation  of  said  street  rallvray 
as  required  by  the  provisions  of  said  ordi- 
nance and  all  lawful  amendments  made 
thereto. 

(5)  That  section  23  of  said  Ordinance  No. 
101,  as  originally  passed,  is  as  follows:  "Sec. 
23.  The  said  city  coimcil  hereby  reserves  the 
right  to  make  such  further  rules,  orders,  and 
requirements  as  may  from  time  to  time  be 
deemed  necessary  to  protect  the  interests, 
safety,  welfare,  and  accommodation  of  the 
public  In  relation  to  said  railway,  not  Incon- 
sistent with  the  provisions  of  this  ordi- 
nance, but  they  shall  not  reduce  the  rate  of 
fare  herein  provided  for,  or  alter  or  repeal 
section  one  of  this  act" 

(6)  That  the  rail  in  use  upon  the  several 
routes  of  said  street  railway  in  Kalamazoo 
at  the  time  the  Michigan  Traction  Company 
became  the  owner  of  said  property,  and  on 
the  18th  day  of  July,  1898,  was  what  is 
known  as  a  "T"  rail,  weighing  about  forty- 
five  pounds  to  the  yard;  that  when  said  or^ 
dlnance  went  into  operation  the  business 
streets  of  said  city  were  paved  with  wooden 
blocks;  that  a  rail  of  that  weight  is  unsuit- 
able for  use  in  streets  where  brick  or  other 
substantial  pavement  Is  laid  on  account  of 
Its  light  weight:  that  since  said  ordinance 
was  passed  the  city  has  repaved  several  of 
its  principal  business  streets  with  brick;  that 
the  running  of  cars  over  rails  of  that  kind 
where  brick  pavement  is  used  causes  the 
brick  used  for  paving  purposes  to  become 
loose  along  either  side  of  the  rail  for  the  dis- 
tance of  a  foot  or  thereabouts,  which  causes 
the  surface  of  the  street  to  become  rough 
and  uneven,  and  to  require  more  frequent  re- 
pair, and  that,  in  consequence  of  such  rail 
being  used,  a  street  paved  with  brick  be- 
comes unsightly  and  inconvenient,  requiring 
frequent  attention  and  expense,  and  also  ren- 
ders It  more  inconvenient  and  dangerous  for 
the  passage  of  vehicles  across  and  over  the 
tracks. 

(7)  That  early  in  the  summer  of  1898  the 
city  council  decided  to  pave  east  Main  street 
from  the  Grand  Rapids  &  Indiana  Railroad 
to  Portage  street;  that  notice  of  said  inten- 
tion to  do  so  was  given  to  the  Michigan 
Traction  Company,  and  said  company  was 
requested  by  the  city  council  to  take  up  the 
rail  then  in  use  on  that  part  of  its  Main 
Street  Line  so  to  be  paved,  and  replace  the 
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Bame  with  a  heavier  rail;  that  said  com- 
panr  declined  to  comply  with  the  request  of 
the  council  In  that  regard;  that  thereupon 
the  city  council  on  the  26th  day  of  July,  1898. 
amended  section  S  of  Ordinance  No.  101  so 
as  to  read  as  follows:  "Gaoge  of  the  track 
shall  be  four  feet  eight  and  one-half  Inches. 
All  track  hereafter  laid,  either  for  extension 
or  for  the  purpose  of  relaying  present  track, 
may  be  of  the  style  known  as  T  rail'  or 
'girder  rail,'  at  the  option  of  the  grantor, 
and  shall  be  of  such  weight  and  dimension 
as  the  city  cotmcU  shall  prescribe  by  resolu- 
tion; and  It  shall  be  Incumbent  on  said 
street-railway  company.  Its  successors  and 
assigns,  to  replace  the  rail  now  in  use  on 
any  part  of  its  lines  by  rails  of  the  kind 
above  described  whenever  pavement  is  to  be 
laid  in  any  street  where  said  railway  is  op- 
erated, and  notice  to  that  effect  la  served 
upon  it  by  said  city  council." 

(8)  That  written  notice  that  the  Introduc- 
tion of  said  amendment  had  been  presented 
to  the  city  council,  and  giving  the  time  when 
the  same  would  be  acted  upon  by  It,  was 
served  upon  the  Michigan  Traction  Com- 
pany five  days  before  the  passage  of  said 
amendment,  but  said  company  did  not  ap- 
pear, and  did  not  ask  to  be  heard  In  relation 
thereto. 

(9)  That  an  amicable  adjustment  between 
the  Michigan  Traction  Company  and  the  city 
conncll  was  had  regarding  the  rail  to  be  laid 
on  East  Main  street  In  1888  at  the  place 
hereinbefore  referred  to,  and  a  like  arrange- 
ment was  had  in  regard  to  the  rail  laid  at  a 
point  further  west  of  Main  street  where  pave- 
ment Is  laid,  the  same  being  put  down  in 
the  summer  of  1899,  with  the  express  under- 
standing, however,  that  the  Michigan  Trac- 
tion Company  should  not,  by  entering  Into 
said  amicable  arrangement.  In  any  manner 
waive  its  right  to  insist  that  said  amend- 
ment to  said  Ordinance  No.  101  was  Invalid, 
and  that  said  common  cooncil  had  not  au- 
thority to  enact  same. 

(10)  That  in  the  spring  of  1900  the  city 
council  by  resolution  determined  to  pave  cer- 
tain streets  of  the  city  with  brick,  among 
them  Portage  street  from  Main  street  to 
Lovell  street;  that  notices  to  that  effect  by 
direction  of  the  city  council  were  served  up- 
on the  Michigan  Traction  Company,  accom- 
panied with  a  request  that  said  company 
should  take  up  the'  rail  now  in  use  on  that 
street  (the  same  being  a  T  rail  of  the  kind 
hereinbefore  described),  and  replace  the  same 
with  an  eight-Inch  grooved  girder  rail,  simi- 
lar to  the  one  laid  on  Main  street  in  1899 
(meaning  the  rail  laid  under  said  amicable 
agreement  between  said  company  and  the 
city  council  in  1899,  namely,  an  eight-inch 
grooved  girder  rail). 

(11)  That  on  the  19th  day  of  March,  1900. 
the  city  council  of  said  city  amended  section 
5  of  Ordinance  No.  101  again,  by  adding  aft- 
er the  words  "girder  rail"  in  said  section,  "or 
grooved  rail,"  making  the  kind  of  rail  per- 


missible to  be  used  on  the  street-railway 
lines  of  said  city  a  T  rail,  girder,  or  grooved 
rail,  at  the  option  of  the  grantor;  to  be  of 
such  weight  and  dimension  as  the  city  should 
prescribe  by  resolution. 

(12)  That  notice  of  such  proposed  amend- 
ment was,  by  direction  of  the  city  council, 
served  on  the  Michigan  Traction  Company 
five  days  before  the  passage  of  said  amend- 
ment, bat  said  company  did  not  appear  be- 
fore the  council  when  said  amendment  was 
acted  upon,  and  did  not  in  any  way  make 
known  to  the  council,  through  any  official 
communication.  Its  position  or  wishes  in  re- 
gard thereto. 

■  (13)  That  the  said  amendments  to  Ordi- 
nance No.  101  were  regularly  and  legally 
passed  by  the  city  council  if  it  had  the  pow- 
er and  authority  to  make  said  amendments 
to  said  oi-dinance,  and;  if  said  amendments 
thereto  are  valid  and  legal,  they  are  In  force 
and  effect 

(14)  That  the  expense  to  the  Michigan 
Traction  Company  of  complying  with  the  re- 
quirements of  said  city  council  and  to  lay 
said  grooved  girder  rail  in  place  of  the  T 
rail  which  is  not  half  worn  out  would  be 
about  double  that  of  relaying  said  T  rail. 

(15)  That  the  said  Michigan  Traction  Com- 
pany has  neglected  and  refuses  to  comply 
with  the  order  and  requirements  of  the  city 
council  In  said  respect,  and  has  notified  it 
that  it  does  not  intend  to  and  will  not  com- 
ply with  sold  order,  or  make  snch  change  of 
rail,  and  denies  the  right  of  the  council  to 
amend  its  said  franchise  and  said  ordinance 
in  said  manner  without  Its  consent,  and  that 
it  does  not  consider  itself  bound  to  recognize 
and  respect  the  said  amendments  made  to 
said  franchise  and  ordinance,  or  that  they 
are  binding  and  In  force. 

(16)  That  attached  hereto  is  a  true  copy 
of  Ordinance  No.  101,  and  of  the  amendments 
claimed  to  have  been  made  thereto. 

(17)  That,  if  the  court  finds  that  the  city 
of  Kalamazoo  had  lawful  authority  to  en- 
act and  pass  said  amendments  to  said  ordi- 
nance without  the  consent  of  the  Michigan 
Traction  Company,  the  city  of  Kalamazoo 
would  be  entitled  to  the  writ  of  mandamus 
prayed  In  this  proceeding,  subject  to  the 
right  of  appeal  from  the  decision  of  this 
court  to  the  supreme  court 

The  original  ordinance  also  required  that 
whenever  the  city  council  should  order  a 
street  paved,  the  street  railway  should  pave 
between  the  tracks  in  like  manner  as  the 
street  was  paved. 

James  W.  Osbom,  for  appellant  L.  N. 
Burke  and  Dallas  Boudeman,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  The 
sole  question  arises  over  the  requirement  to 
substitute  a  grooved  rail  for  a  T  rail.  It  is 
contended  on  behalf  of  the  relator  that  the 
grooved  rail  Is  essential  to  the  maintenance  of 
a  substantial  pavement;  that  the  requirement 
Is  therefore  reasonable.  Is  within  the  reserva* 
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tion  of  tbe  ordinance  Itself,  and  Incident  to  tbe 
powers  and  duties  of  the  mnnlclpallty  pertain- 
ing to  Its  streets.  It  Is  contended  on  behalf  of 
respondent  that  the  substitution  of  the  groov- 
ed rail  is  Inconsistent  with  the  original  ordi- 
nance, and  in  violation  of  Its  contract  with 
the  city.  It  admits  the  duty  to  repave  when- 
ever the  city  does,  but  maintains  the  right  to 
use  its  own  option,  during  the  life  of  Its  fran- 
chise, as  to  the  kind  of  rails  to  be  used.  The 
question  la  an  Important  one.  The  stipulat- 
ed facts  are  that  the  old  T  rail  Is  unsuitable 
In  streets  paved  with  brick.  It  renders  the 
surface  of  the  street  rough  and  uneven;  re- 
quires more  frequent  repair;  causes  more  oc- 
pense;  Is  unsightly,  Inconvenient,  and  dan- 
gerous for  the  passage  of  vehicles.  Under 
respondent's  contention.  It  could  practically 
prevent  any  Improvement  In  paving,  or  the 
adoption  of  new  and  better  material,  unless 
it  could  be  used  In  connection  with  the  T 
rail,  which  tbe  respondent  had  the  right  to 
lay  when  the  road  was  constructed,  and 
which  it  now  claims  the  right  to  relay  and 
maintain.  It  could  not  even  be  compelled 
to  substitute  the  grooved  rail  for  the  T  rail, 
even  if  the  city  should  offer  to  pay  the  ex- 
pense; for  it  claims  that  the  right  to  lay 
the  T  rail  was  a  part  of  the  contract  which 
cannot  be  taken  away.  The  amended  ordi- 
nance does  not  impair  the  franchise  confer^ 
red  upon  the  respondent.  The  city  recog- 
nizes respondent's  right  to  the  use  of  the 
street,  to  run  Its  carf,  and  to  charge  the 
fares  fixed  by  the  ordinance.  It  only  claims 
that  conditions  have  changed,  requiring  es- 
sential changes  In  the  character  and  manner 
of  paving,  and  that  the  respondent  must  so 
construct  and  equip  Its  road  as  to  meet  these 
changed  conditions.  In  other  words,  the  re- 
lator only  claims  that  the  respondent  must 
lay  new  and  different  rails,  at  greater  cost 
than  that  of  the  old  ones.  The  respondent  la 
deifflved  of  none  of  its  property,  unless  the 
Increase  In  cost  In  consequence  of  the  im- 
provement amoimta  to  such  deprivation.  It 
is  essential  that  municipalities  retain  that 
control  over  the  pobllc  streets  and  highways 
which  is  necessary  for  the  protection  and 
proper  use  of  the  public.  Courts  will  Jealous- 
ly guard  the  right  of  such  control.  It  must 
be  a  very  plain  provision,  Indeed,  in  a  con- 
tract, which  win  Justify  the  courts  In  holding 
that  this  power  has  been  conveyed  away. 
Where  doubt  exists,  such  contracts  will  be 
construed  against  the  surrender  of  such  pow- 
er. Counsel  for  respondent  cite  the  follow- 
ing authorities:  People  v.  Chicago  W.  D. 
Ry.  Co.,  118  lU.  113,  7  N.  B.  116;  State  v. 
Corrlgan  Oonsol.  St.  Ry.  Co.,  85  Mo.  263,  55 
Am.  Rep.  361;  City  of  Bingham  ton  v.  Bing- 
hamton  &  P.  D.  By.  Co.  (Sup.)  16  N.  Y.  Supp. 
225;  Brooklyn  Heights  K.  Co.  ▼.  City  of 
Brooklyn  (City  Ct.  Brook.)  18  N.  Y.  Snpp.  876; 
City  of  Burlington  v.  Burllnjrton  St.  Ry.  Co., 
40  Iowa,  144,  31  Am.  Rep.  145;  Hudson  Tel. 
(3o.  V.  Jersey  City.  49  N.  J.  Law,  303,  8  Atl. 
123;  Northwestern  Tel.  Exch.  Co.  v.  City  of 


MInneapoUs  (Minn.)  83  N.  W.  527,  4  Mun. 
Corp.  Oas.  360;  Williams  v.  Railway  Co.,  130 
Ind.  71,  29  N.  E.  408;  Mayor,  etc.,  of  Houston 
V.  Houston  City  St  Ry.  Co.,  83  Tex.  648,  19 
S.  W.  127;  Baston,  8.  E.ft  W.  E.  Pass.  Ry.  Co. 
V.  City  of  Easton,  133  Pa.  505,  19  Atl.  486; 
aty  of  Waterloo  v.  Waterloo  St  By.  Co.,  71 
Iowa,  103,  32  N.  W.  820;  City  of  Detroit  t. 
Detroit  &  H.  Plank-Road  Co.,  43  Mich.  140,  S 
N.  W.  276.  In  People  v.  Chicago  W.  D.  Ry. 
C!o.  the  question  was:  Can  the  municipality, 
under  an  authority  permitting  the  construc- 
tion of  a  street  railway,  compel  the  company 
to  extend  Its  tracks  Into  streets  where  the 
road  must  be  run  at  a  loss?  It  was  held 
that  no  such  power  was  reserved.  It  Is  there 
said:  "Doubtless  the  common  council,  not- 
withstanding the  grant  to  the  railway  com- 
pany of  the  right  to  use  the  streets,  retained 
full  power  and  authority  over  the  streets  to 
improve  them,  and  use  them  for  all  purposes 
for  which  they  were  dedicated  to  public  use. 
But  that  reserved  power  conferred  no  right 
on  the  common  council  to  compel,  by  ordi- 
nance, the  construction  and  operation  of  a 
street  railway."  In  State  v.  Oorrigan  Consol. 
St  Ry.  Co.  the  charter  required  the  company 
to  keep  and  maintain  the  space  between  its 
rails  in  good  repair.  The  council  sought  to 
compel  the  company  to  put  In  a  new  pave- 
ment of  stone.  It  was  held  that  tbe  orig- 
inal ordinance  gave  no  such  power;  that  the 
new  ordinance  was  In  vMation  of  the  con- 
tract; and  that  under  tbe  pretense  of  exer- 
cising the  police  power,  the  duty  of  paving 
could  not  be  shifted  upon  the  defendant.  In 
Brooklyn  Heights  R.  Go.  v.  City  of  Brooklyn 
the  company,  by  its  original  charter,  was 
granted  authority  to  locate  its  car  house  and 
tomouts  at  such  points  as  should  be  approv- 
ed by  the  commissioner.  Held,  that  such  as- 
sent could  not  be  withdrawn  after  Its  ac- 
ceptance and  the  construction  of  the  road 
and  buildings.  In  City  of  Burlington  v.  Bur- 
lington St.  Ry.  Co.  it  was  held  that,  where 
the  charter  gave  the  right  to  maintain  a 
double  track,  it  could  not  afterwards  limit 
the  company  to  a  single  track.  Such  an  or- 
dinance was  held  a  violation  of  the  original 
contract  It  was  also  there  attempted  to 
maintain  the  ordinance  as  an  exercise  of  the 
police  power.  The  court  declined  to  pass  up- 
on that  question,  upon  the  ground  that  the 
double  tracks  were  not  shown  to  constitute 
a  nuisance.  In  Hudson  Tel.  Co.  T.  Jersey 
City  it  was  held  that  the  common  council 
could  not  revoke  tbe  designation  of  streets 
for  the  erection  of  poles  and  the  stretching 
i  of  wires,  after  the  ordinance  had  been  ac- 
i  cepted  and  the  poles  erected.  In  Northwest- 
ern Tel.  Exch.  Co.  v.  City  of  Minneapolis  It 
was  held  that  the  municipality  could  not 
arbitrarily  order  the  poles  and  wires  remov- 
ed, and  the  wires  placed  underground.  The 
case  Is  a  well-considered  one,  and  recognizes 
the  reservation  of  the  authority  in  the  com- 
mon council  to  require  the  removal  of  the 
poles.  If  necessary  for  the  protection  of  tbe 
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inhabitants  and  the  proper  use  of  the  streets. 
The  opinion  states:  "To  prevent  any  misun- 
derstanding, we  add  that  the  complaint  ten- 
ders the  issue  that  the  city  council  arbitrarily 
and  without  any  reasonable  necessity  enact- 
ed the  ordinance  complained  of.  The  de- 
murrer admits  the  allegations  of  the  com- 
plaint In  this  respect,  and  our  conclusion  is 
based  upon  this  admission.  If,  however,  the 
plalntlflC  In^  the  trial  falls  to  establish  such 
allegation  by  competent  evidence.  It  must 
comply  with  the  ordinance,  for  it  is  not  to  be 
donbted  that  the  city  council  has  the  plenary 
power  to  extend  the  subsurface  district 
wherever,  In  the  exercise  of  a  fair  discretion, 
It  decides  that  public  interests  require  it  to 
be  done;  but  it  cannot  do  so  arbitrarily  in 
the  premises,  as  alleged  In  the  complaint." 
In  'Williams  ▼.  Railway  Co.  Mr.  Williams 
was  restrained  by  the  court  from  removing  a 
house  along  a  public  street,  where  It  would 
obstruct  the  business  of  the  company,  and 
necessitate  the  cutting  or  its  wires.  The 
moving  of  a  house  is  not  an  ordinary  use  of 
the  street.  In  discussing  the  rights  of  the 
railway  company  the  court  said:  "It  Is  un- 
doubtedly true  that  all  such  rights  are  subor- 
dinate to  the  paramount  power  usually  de- 
nominated the  "police  power,'  for  that  pow- 
er cannot  be  annihilated  by  contract."  See, 
also,  Booth,  St  By.  Law,  §§  39,  40.  In  Eas- 
ton,  S.  E.  &  W.  E.  Pass.  Ky.  Co.  v.  City  of 
Easton  the  ordinance  was  silent  as  to  the 
style  of  rail  to  be  used  by  the  company.  It 
originally  adopted  a  flat  rail,  but  concluded 
afterwards  to  substitute  a  T  rail,  which  cre- 
ated no  greater  obstruction,  and  did  not  in- 
crease the  cost  to  the  city.  Held  that  the 
use  of  such  rail  would  not  be  restrained  by 
the  courts.  A  like  state  of  affairs  existed  in 
Oity  of  Waterloo  v.  Waterloo  St.  Ey.  Co. 
The  court  denied  the  city  an  Injunction,  and 
said:  "The  city  may  require  defendant  to  so 
exercise  the  privileges  conferred  upon  It  by 
the  grant  as  that  the  use  of  the  street  for 
ordinary  purposes  will  not  be  unreasonably 
interfered  with.  It  has  the  power  to  make 
all  necessary  and  reasonable  regulations  as 
to  the  manner  in  which  the  track  shall  be 
constructed,  and  the  condition  In  which  it 
shall  be  maintained."  In  City  of  Detroit  v. 
Detroit  &  H.  Plank-Road  Co.  the  sole  ques- 
tion was  whether  a  plank-road  company 
could  be  deprived  of  Its  property  and  its 
right  to  take  toll  by  Including  one  of  Its  toll 
houses  and  some  of  its  road  within  the  limits 
of  the  municipality.  Counsel  cite  other  au- 
thorities, but  they  are  all  of  the  same  Import 
The  cases  cited  may  be  thus  classified:  (1) 
Those  which  absolutely  take  away  some  right 
expressly  conferred,  and  which  does  not  con- 
flict with  the  rights  of  the  public;  (2)  those 
which  Impose  new  burdens  not  contemplated 
by  the  ordinances;  (3)  those  which  arbitrarily 
Impose  conditions  without  any  showing  that 
they  are  necessary  for  the  protection  and 
safety  of  the  public.  They  do  not,  in  our 
judgment,  control  the  present  case. 


It  is  too  late  now  to  question  the  rule  that 
these  corporations  may  obtain  contractual 
rights  in  streets  and  public  highways  which 
the  municipality  cannot  repudiate  or  annul, 
when  such  rights  are  not  inconsistent  with 
the  ordinary  uses  of  streets  and  highways. 
That  rule  is  settled.  The  authorities  do  not, 
however,  go  so  far  as  to  hold  that  the  grant 
of  a  right  to  use  a  certain  kind  of  rail  Is  Ir- 
revocable. On  the  contrary,  the  conclusion 
seems  to  be  that  when  the  use  ot  another 
kind  of  rail  becomes  necessary  for  the  pro- 
tection and  safety  of  the  puljlic,  the  right 
to  use  the  specified  article  must  give  way  to 
the  necessities  and  requirements  of  the  pub- 
lic. Such  contracts  must  be  liberally  con- 
strued In  favor  of  the  municipalities.  Where 
the  ordinance  required  that  a  street-railroad 
company  should  keep  the  parts  of  the  streets 
nsed  by  It  "in  as  good  repair  and  condition 
as  the  city  keeps  the  balance  of  Its  streets, 
and  of  even  grade  with  the  streets  so  that 
carriages  and  other  vehicles  can  cross  with 
ordinary  ease,"  it  was  held  that  when  the 
city  repaved  its  streets  It  was  the  duty  also 
of  the  railway  company  to  repave.  State  v. 
Jacksonville  St  R.  Co..  20  Fla.  590.  611,  10 
Sonth.  BOO,  005.  The  power  reserved  by  sec- 
tion 23  of  the  ordinance  (see  fifth  finding  of 
facts)  was  the  power  "to  make  such  further 
rules,  etc.,  as  were  deemed  necessary  to  pro- 
tect the  interests,  safety,  welfare,  and  ac- 
commodation of  the  public,"  but  it  expressly 
prohibited  the  reduction  of  the  rate  of  fare, 
or  alteration  or  repeal  of  section  1.  Section 
0  also  provides:  "The  city  council  may  from 
time  to  time  reqnire  the  said  grantee.  Its 
successors  and  assigns,  to  nse  such  fixtures 
and  appliances  upon  its  said  road,  plant,  and 
cars  as  may  be  deemed  necessary  to  the 
public  safety  in  the  operation  of  said  road." 
The  learned  counsel  for  respondent  concede 
that  under  this  reservation  and  the  police 
power  the  city  might  require  respondent  to 
use  a  heavier  rati  than  a  40-pound  T  rail,  or, 
at  respondent's  option,  a  girder  rail,  if  nec- 
essary to  preserve  the  pavement  and  render 
it  reasonably  safe  for  travel.  But  the  stip- 
ulated facts  show  that  a  brick  pavement  and 
the  T  rail  cannot  be  used  together  without 
leaving  the  surface  of  the  street*  not  only 
rough,  uneven,  and  Inconvenient,  but  dan- 
gerous. If  respondent's  contention  be  the 
law,  the  singular  result  would  follow  that 
respondent  could  not  with  safety  to  tlie  pub- 
lic, pave  between  the  tracks  with  brick,  as 
by  the  ordinance  It  is  required  to  do,  and 
that  the  city  could  adopt  only  such  pavement 
as  could  be  used  with  safety  In  connection 
with  the  T  rail.  We  must  give  the  words 
"fixtures  and  apjiliances,"  as  used  in  section 
9,  some  force.  The  right  to  compel  their  use 
Is  clearly  reserved.  The  term  "fixtures"  does 
not  refer  to  movable  things;  It  refers  to 
things  that  are  fixed.  Trolley  poles,  over- 
head wires,  rails,  and  ties  are  fixtures.  This 
ordinance,  fairly  construed,  cannot  be  held 
to  mean  that  the  respondent  In  the  construe- 
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tlon  of  Its  roadbed  In  accordance  with  the 
proTlslonB  of  the  ordinance,  obtained  the 
right,  during  the  existence  of  Its 'franchise, 
to  maintain  Its  roadbed  and  rails  in  the 
same  condition  as  when  laid.  The  ordinance 
contemplated  Improvements  which  experi- 
ence might  show  to  be  essential,  In  the 
growth  of  the  city,  for  the  convenience,  wel- 
fare, and  safety  of  travelers  upon  Its  streets, 
and  the  right  to  compel  such  improvements 
was  reserved.  This  court  held.  In  an  able 
opinion  by  Justice  McGrath,  that  the  city 
of  Detroit  could  compel  a  street  railway  to 
remove  all  that  portion  of  its  railway  ties 
outside  of  the  stringers  on  which  the  rails 
were  placed,  so  that  the  street  might  be 
paved  with  a  concrete  foundation.  The 
change  involved  great  expense.  The  railroad 
bed  had  been  constructed  in  accordance  with 
the  requirements  of  the  ordinance  less  than 
two  years  before  the  change  was  ordered. 
The  reservation  in  that  case  was  the  same 
as  in  this.  The  only  essential  difference  be- 
tween the  two  ordinances  is  that  the  one  in 
tliat  case  did  not  expressly  provide  for  lay- 
tug  the  ties  beyond  the  girder,  while  the  one 
In  this  case  expressly  provides  for  the  kind 
of  rail.  But  the  one  in  that  case  did  pro- 
vide that  "the  rails  of  said  street  railway 
shall  be  laid  on  a  foundation  equal  to  that 
of  Woodward  avenue,  or  any  other  first-class 
railroad."  It  complied  wlVi  the  ordinance, 
and  laid  the  track  in  the  manner  authorized 
by  the  city.  The  right  to  extend  Its  tracks 
beyond  the  girders  was  Implied.  It  had  been 
the  ordinary  way  of  constructing  street  rail- 
ways. The  foundation  was  equal  to  that  of 
any  other  first-class  railroad.  City  of  De- 
troit V.  Ft.  Wayne  &  E.  Ry.  Co.,  90  Mich.  646, 
.'il  N.  W.  688.  Would  the  rule  have  been 
different  if  the  ordinance  had  expressly  pro- 
vided that  the  ties  might  extend  beyond  the 
girders, — then  the  customary  method  of  con- 
structing roads?  Would  the  court  have  said 
that  the  pavement  could  not  be  laid  unless 
the  railroad  company  would  consent  to  make 
the  change  necessary  for  the  pavement?  We 
think  not  We  think  this  case  is  vrtthin  the 
principle  there  established.  The  common 
council  did  not  act  arbitrarily,  but  reason- 
ably.   Judgment  affirmed. 


IjONG,  J.,  did  not  sit 
concurred. 


The  other  Justices 


DETROIT  CITIZENS'  ST.  RT.  CO.  r. 
BOARD  OF  PUBLIC  WORKS  OF 
OITT  OF  DETROIT. 
(Supreme  Court  of  Michigan.    May  7,  1901.) 
STREET  RAILROADS— TURNOUTS. 
Under  an  ordinance  authorizing  a  street- 
railway  company  to  construct  and  maintain  a 
single-track  railway  along  certain  streets,  with 
the  right  to  construct,  use,  and  operate  all  nec- 
essary and  convenient  tracks  for  turnouts,  side- 
tracks, curves,  and  switches  wherever  the  same 
mjiy  be  necessary,  the  same  to  be  constructed 
and  in  operation  within  one  year  from  the  date 


of  the  passage  of  the  ordinance,  hdd,  that  the 
relator  was  authorized  to  constmct  such  turn- 
outs, after  the  road  was  constructed,  as  should 
be  made  necessary  by  the  increase  of  travel, 
without  further  legislative  action  on  the  part 
of  the  city. 

Certiorari  to  circuit  court,  Wayne  county; 
WllHam  L.  Carpenter,  Robert  E.  Prazer, 
Morse  Rohnert,  Joseph  W.  Donovan,  and 
George  S.  Hosmer,  Judges. 

Application  of  the  Detroit  CStliens'  Street- 
Rallway  Company  for  a  writ  of  mandamus 
against  the  board  of  public  works  of  the  city 
of  Detroit  Writ  granted,  and  respondent 
brings  certiorari.     Judgment  afilrmed. 

The  Detroit  City  Railway  was  organized 
under  chapter  167,  Oomp.  Laws.  In  January, 
1889,  it  was  duly  authoi-ized  by  the  city  by  or- 
dinance to  construct  and  maintain  a  single- 
track  street  railway  along  Ohene  and  other 
streets.  The  ordinance  authorized  it  "to  con- 
struct use.  and  operate  all  necessary  and 
convenient  tracks  for  turnouts,  side  tracks, 
curves,  and  switches,  wherever  the  same 
might  be  necessary,"  the  same  to  be  con- 
structed and  in  operation  within  one  year 
from  the  date  of  the  passage  of  the  ordi- 
nance. It  was  constructed  within  the  time. 
The  relator  is  the  successor  by  purchase  of 
said  railway,  and  operates  It  On  June  14, 
1900,  it  presented  a  written  application  to 
the  board  of  public  works  to  put  in  four  addi- 
tional switches  on  Chene  street  north  of 
Gratiot  avenue,  to  be  placed  exactly  half 
way  between  the  present  switches.  The  ap- 
plication was  denied  solely  for  the  reason 
that  the  authority  of  the  board  of  public 
works  to  grant  such  terms  was  questioned 
by  the  common  council.  Thereupon  relator 
filed  a  petition  In  the  circuit  court  for  the 
writ  of  mandamus  to  compel  the  board  to 
grant  its  application.  The  writ  was  granted, 
and  the  case  is  now  before  this  court  for 
review. 

Timothy  E.  Tarsney.  for  appellant  Bren- 
nan,  Donnelly  &  Van  De  Mark,  tor  appel- 
lee. 

GRANT,  J.  (after  stating  the  facts).  The 
sole  power  to  convey  authority  to  construct 
street  railways  Is  by  the  statute  of  the  state 
vested  In  the  municipal  authorities;  the  au- 
thority in  this  case  being  the  common  coun- 
cil. Counsel  for  the  city  cite  section  18  of 
the  original  ordinance,  which  reads:  "If  said 
grantees  or  their  assigns  shall  fail  to  com- 
plete any  of  the  aforesaid  railways  within 
the  time  prescribed,  then  the  rights  and  priv- 
ileges herein  granted  shall  be  forfeited  as  to 
any  and  every  route  therein  established." 
He  then  argues  that  this  provision  and  the 
requirement  to  construct  the  road  within  dhe 
year  "would  seem  to  be  conclusive  upon  the 
right  of  the  grantee  or  its  successors  to  make 
any  other  constructions  or  use  any  other  por- 
tion of  the  street  than  that  wUch  they  actn- 
ally  utilized  within  the  time  limited."  The 
charter  provides  that  the  common  coimcU 
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"Bball  have  power  •  *  •  to  control,  pre- 
scribe and  regulate  the  manner  In  which  the 
highways,  lanes,  alleys  and  public  grounds 
and  spaces  within  said  city  shall  be  used  and 
enjoyed."  By  the  charter  all  the  legislative 
po>ver  over  the  streets  is  vested  in  the  com- 
mon council.  The  administrative  power  over 
them  is  placed  In  the  board  of  public  works. 
The  council  is  authorized  to  legislate,  and 
the  board  is  authorized  to  execute  what  the 
council  enacts.  Charter,  U  316,  317,  324. 
The  common  council  had  exercised  its  legis- 
lative function,  and  thereby  defined  the 
streets  which  relator  might  occupy,  and  the 
character  of  the  track  to  be  placed  and  main- 
tained thereon.  The  contract  between  re- 
lator and  the  city  was  that  relator  might  con- 
struct and  maintain  a  single  traclc,  with  such 
turnouts  as  should  be  made  necessary  by  the 
Increase  of  travel.  No  further  legislative 
act  was  necessary  to  confer  this  right.  This 
right  was  not  limited  to  those  needed  at  the 
time  the  road  was  constructed.  Both  par- 
ties contemplated  that  travel  might  increase, 
and  thereby  more  cars  and  more  turnouts 
would  be  rendered  necessary.  It  is  apparent- 
ly conceded  by  counsel  for  the  city— or,  at 
least,  it  is  not  disputed— that  these  turnouts 
are  essential  for  the  accommodation  of  the 
public  travel;  nor  Is  any  objection  made  t« 
the  places  designated.  The  sole  contention  Is 
that  the  power  to  act  lies  in  the  common 
council,  and  not  in  the  board  of  public  works. 
If  a  new  grant  of  power  from  the  common 
council  were  required,  it  would  follow  that 
the  roadbed  as  originally  constructed  must 
remain  so  during  the  life  of  the  relator,  un- 
less amicably  changed:  for  a  contract  can- 
not be  changed  except  by  mutual  consent 
As  held  In  the  able  opinion  of  the  court  be- 
low, the  relator's  right  at  the  time  of  con- 
struction to  lay  switches,  etc.,  was  limited 
by  public  convenience,  and  it  would  not  then 
have  been  permitted  to  lay  more  than  the 
then  traffic  demanded,  and  that,  when  public 
travel  demanded  more,  relator  could  be  com- 
pelled to  lay  it.  Upon  the  construction  to  be 
placed  upon  these  contracts,  see  City  of  Kala- 
mazoo V.  Michigan  Traction  Oo.  (handed 
down  herewith)  85  N.  W.  1067.  We  approve 
the  conclusion  and  the  reasoning  of  the 
opinion  of  the  court  below,  and  affirm  the 
Judgment.    The  other  Justices  concurred. 


nOSB  T.  8DPKEMR  COURT,  ORDER  OF 

PATRICIANS. 
(Supreme  Ooart  of  MIchiKsn.     May  7,  1901.) 

FRATBRNAL  INSURANCE  COMPANY— RIGHT  OF 
ACTION— EVIDBNCB. 

1.  Where  a  beneficiary  in  a  fraternal  insur- 
ance organization  is  denied  the  remedy  by  ap- 
peal provided  for  br  the  association,  he  may 
maintain  a  suit  at  law. 

2.  An  opinion  of  a  physician  based  upon  the 
appearance  of  tlie  patient  at  the  time  of  treat- 
ment is  not  admissible. 

Error  to  circuit  court,  Berrien  county;  Or- 
riUe  W.  OooUdge,  Judge. 

85  N.W.-G8 


Action  by  Thomas  Rose  against  the  su- 
preme court.  Order  of  Patricians.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  defendant  Is  a  fraternal  ben^clary  or- 
der, incorporated  under  the  laws  of  Mich- 
igan. Plaintiff's  wife  became  a  member  of 
the  order  August  18.  1898,  and  passed  the 
usual  medical  examination.  She  died  No- 
vember 18tb  following.  Plrilutlff  was  her 
beneficiary.  Her  certificate  was  for  $1,000. 
In  her  application  she  stated  that  she  was 
45  years  of  age;  was  In  good  health;  bad ' 
never  consulted  a  physician;  nev^  bad  a  se- 
rious Illness;  no  disease  of  heart,  stomach, 
or  bowels;  no  irregularity  of  the  heart's  ac- 
tion; no  loss  of  consciousness;  no  palpita- 
tion of  the  heart  This  application  further 
stated  that  the  answers  and  statements  are 
correct  and  shall  form  the  basis  for  the  Is- 
suance of  a  benefit  certificate,  and  that  the 
certificate  issued  thereon  and  the  answers 
and  statements  shall  be  considered  together, 
and  construed  as  one  complete  contract 
Proofs  of  death  were  submitted.  The  claim 
was  thereupon  referred  to  the  Judiciary 
board  for  investigation.  That  board  consist- 
ed of  Hicks,  Hammond,  and  Kennedy. 
Hicks  was  the  chief  Justice,  Hammond  the 
first  supreme  counselor,  and  Kennedy  the 
second  supreme  counselor.  There  are  seven 
directors.  The  by-laws  provide  that  three 
shall  constitute  a  quorum  for  business.  Mr. 
Hammond  made  an  Investigation,  evidently 
In  behalf  of  the  Judiciary  board,  procured  af- 
fidavits in  three  townships,  and  on  March 
17tli  he  reported  to  the  board  of  directors, 
all  of  whom  were  present  but  one.  He  re- 
ported that  the  deceased  misrepresented  her 
age;  that  she  had  been  affected  with  stom- 
ach, bowel,  and  heart  trouble  for  several 
yean  prior  to  her  death;  that  she  had  em- 
ployed two  physicians  to  treat  her  profes- 
sionally before  her  application  was  made. 
He  f  luther  reported  that  she  had  made  other 
false  and  untrue  statements  In  her  applica- 
tion and  examination,  and  recommended  the 
disallowance  of  the  claim.  Thereupon  the 
board  unanimously  disallowed  the  claim,  and 
fixed  a  day  for  hearing  further  evidence. 
Due  notice  of  such  meeting  was  served  upon 
plaintiff  and  his  attorney,  in  accordance  with 
the  rules  of  the  order.  At  that  meeting  were 
present  as  directors,  Hicks,  the  chief  Jus- 
tice, Mr.  Hammond,  and  Mr.  Piatt  Plaintiff 
and  bis  attorney  appeared  and  presented  the 
certificate  and  proofs  of  loss,  and  demanded 
the  right  to  cross-examine  the  parties  whose 
affidavits  had  been  taken.  This  was  refus- 
ed. He  was  then  given  an  opportunity  to 
produce  witnesses,  but  declined.  No  fur- 
ther proof  was  produced  nimn  the  part  of  the 
association  or  the  claimant  The  claim  was 
again  disallowed,  and  an  appeal  was  taken 
to  the  supreme  court  of  the  order.  At  the 
meeting  of  the  supreme  court  Hicks  appoint- 
ed a  committee  of  three  on  appeals,  peti- 
tions, and  grievances.    Plaintiff  and  his  at- 
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tom^  appeared  before  the  committee.  Af- 
fldarits  were  presented,  and  the  committee 
reported,  recommending  that  tbe  claim  be 
disallowed,  which  report  was  unanimously 
approved  by  the  supreme  court  Plaintiff 
again  protested  against  the  sufficiency  of 
tliese  ex  parte  affidavits,  and  asked  that  the 
witnesses  be  produced  and  he  be  allowed  to 
cross-examine  them.  This  was  refused. 
Plalntlfif  also  refused  to  produce  any  witness- 
es, although  an  opportunity  was  afforded 
him.  Thereupon  plalntlCt  Instituted  this  suit 
at  law  to  recover  the  amount  due  upon  tbe 
certificate.  The  by-laws  provide  that  the 
board  of  directors  shall  pass  upon  all  claims; 
that  no  benefit  shall  be  paid  If  the  applicant 
has  given  untrue  or  misleading  answers  re- 
garding his  family  history,  age,  habits,  or 
physical  condition.  When  a  death  occurs, 
the  clerk  of  the  division  court  must  report 
the  same  to  the  supreme  court.  The  clerk  of 
the  supreme  court  is  required  then  to  send 
to  the  division  court  blank  forms  for  proofs 
of  death.  The  claim  is  then  to  be  ecamiued 
by  the  board  of  directors,  and  if.  In  their 
Judgment,  it  Is  not  valid,  they  are  required 
to  notify  the  beneficiary,  and  fix  a  time  for 
hearing  before  the  board.  The  decision  of 
the  board  Is  conclusive,  unless  an  appeal  is 
taken  to  the  supreme  court;  and  the  by-laws 
provide  that  "no  suit  at  law  or  In  equity  shall 
be  commenced  by  any  lienefldary  or  disabled 
member  against  the  supreme  court."  Section 
45  relates  to  the  duties  of  chief  Justice,  and 
requires  him  "to  appoint  at  the  commence- 
ment of  each  regular  session  of  the  supreme 
court  the  following  committees,  to  be  com- 
posed of  three  members  each,  to  serve  during 
the  session,  to  wit:  On  credentials;  on  ap- 
peals, petitions,  and  grievances;  on  constitu- 
tion and  laws;  and  on  mileage  and  per 
diem."  Section  111  reads:  "The  committee 
on  appeals,  petitions,  and  grievances  shall 
examine  and  report  on  all  appeals,  petitions, 
and  grievances  taken  to  the  supreme  court 
with  such  recommendations  In  each  case  as 
it  may  deem  best"  The  case  was  submit- 
ted to  tbe  Jury,  and  a  verdict  rendered  for 
plaintiff. 

Hammond  &  Hammond  and  W.  O.  Hicks, 
for  appellant  Lawrence  O.  Pyfe,  for  appel- 
lee^ 

GRANT,  J.  (after  stating  the  facts).  In 
submitting  tbe  case  to  the  Jury  the  circuit 
Judge  held,  without  stating  any  reasons,  that 
the  case  was  one  for  the  determination  of 
tbe  Jury,  and  left  all  the  questions  of  fact  to 
them.  The  articles  and  by-laws  of  this  asso- 
ciation In  regard  to  death  and  other  claims 
are  the  same  in  effect  as  those  of  the  Knights 
of  Maccabees  and  other  fraternal  organiza- 
tions, which  have  been  frequently  before  this 
and  other  courts.  They  are  valid,  and  have 
been  so  often  discussed  that  further  discus- 
sion Is  unnecessary.  The  cases  are  referred 
to  in  Raymond  v.  Insurance  Co.,  114  Mich. 
386.  72  N.  W.  254. 


1.  The  proceedings  provided  by  the  consti- 
tution and  by-laws  of  the  defendant  are  very 
arbitrary  and  unusual.  It  Is  incumbent  upon 
the  officers  charged  with  such  examination  to 
pursue  the  methods  provided  with  strictness, 
and  to  give  to  the  claimant  the  hearing  pro- 
vided for.  Three,  a  minority  of  the  board  of 
directors,  are  authorized  to  make  an  exam- 
ination and  to  pass  upon  the  claim  In  the 
first  Instance.  The  examination  was  con- 
ducted with  secrecy  by  the  attorney  for  the 
defendant  who  was  also  one  of  Its  directors. 
Without  notice  to  the  plaintiff,  the  board  of 
directors  prejudged  his  claim  upon  these  ex 
parte  affidavits  and  report  of  the  attorney, 
and  disallowed  It.  Notice  was  then  given  to 
bim  to  appear  before  the  board,  at  which 
meeting  only  three  of  the  directors  were 
present,  including  the  attorney  for  the  board, 
who  bad  made  the  ex  parte  examination. 
Oommon  Justice  would  certainly  require  that 
the  witnesses  against  the  claim  should  be 
produced  before  the  board,  and  be  subjected 
to  cross-examination.  Whether,  however, 
such  a  course  was  authorized  by  the  consti- 
tution of  the  defendant,  we  need  not  de- 
termine. Plaintiff  properly  took  his  appeal 
to  the  supreme  court  of  the  order,  as  he  was 
required  to  do.  This  appeal  Is  not  to  a  com- 
mittee of  the  supreme  court  but  to  the  su- 
preme court  itself.  Section  111  cannot  be 
construed  as  authorizing  such  committee  to 
pass  upon  the  claim.  The  claimant  Is  en- 
titled to  produce  his  testimony  before  the  en- 
tire court,  and  not  before  the  committee  there- 
of, and  It  is  the  duty  of  the  defendant  to 
there  produce  Its  testimony  against  the  valid- 
ity of  the  claim.  The  burden  Is  upon  It 
No  evidence  whatever  was  submitted  to  the 
supreme  court,  and  that  body  acted  upon 
the  recommendation  of  the  committee  that 
the  claim  be  disallowed.  The  attorney  for 
tbe  defendant  did  not  produce  any  testimony, 
or  apparently  seek  any,  in  favor  of  the  plain- 
tiff. Whether  he,  the  board  of  directors,  or 
tbe  committee  of  the  supreme  court  based 
the  rejection  of  this  claim  upon  these  ex 
parte  affidavits  alone,  or  upon  the  further 
report  of  the  attorney  that  she  had  made 
other  false  and  untrue  statements,  of  which 
he  produced  no  evidence,  does  not  appear. 
The  claim  is  to  be  heard  de  novo  upon  ap- 
peal to  the  supreme  court  and  both  parties 
are  entitled  to  there  produce  witnesses. 
Plaintiff  was  deprived  of  the  hearing  to 
which  he  was  entitled,  and  therefore  he  may 
maintain  a  suit  at  law  to  enforce  his  claim. 
Counsel  for  the  defendant  cite  Fillmore  v. 
Knights  of  Maccabees,  109  Mich.  13,  6C  X.  W. 
CT5,  In  support  of  their  contention.  We  did 
not  pass  there  upon  the  validity  of  the  ac- 
tion of  the  committee.  The  complainant  in 
that  case  had  not  pursued  the  remedy  pro- 
vided for  by  the  defendant  as  has  the  plain- 
tiff in  this  case. 

2.  A  physician  who  had  been  employed  by 
the  deceased  was  called  as  a  witness  by  tbu 
defendant  had  testified  to  his  attendance  up- 
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on  ber.  and  he  was  then  asked:  "Q.  Ex- 
cluding any  knowledge  or  information  you 
obtained  while  treating  the  Insured,  and 
Judging  from  her  appearance  at  the  time  of 
the  treatment,  what  Is  your  opinion,— whether 
she  was  a  woman  in  good  health  and  sound 
body,  and  a  woman  who  usually  enjoyed 
good  health?"  The  refusal  of  the  court  to 
permit  an  answer  to  this  question  Is  alleged 
as  error.  It  was  excluded  under  section  10,- 
181,  Comp.  Laws.  Counsel  rely  upon  Edlng- 
ton  V.  Insurance  Oa,  77  N.  I.  564,  where  the 
qnestion  was  asked:  "Excluding  any  knowl- 
edge or  Information  that  you  obtained  while 
treating  defendant,  and  judging  from  his  ap- 
pearance from  that  time  until  18G7,  what  Is 
your  opinion  as  to  whether  he  was  a  man 
In  good  health?"  The  difference  between 
the  two  cases  Is  apparent.  In  the  New  York 
case,  any  information  or  knowledge  of  his 
appearance  while  the  physician  treated  him 
was  not  asked  for.  The  physician  had  seen 
him  many  times  after  his  employment  had 
ceased,  and  his  appearance  upon  which  his 
opinion  was  based  was  expressly  limited  to 
that  period.  In  the  present  case  the  witness 
was  asked  to  give  an  opinion  based  upon  her 
appearance  at  the  time  of  the  treatment 
This  was  excluded  by  the  statute. 

Some  questions  were  raised  upon  the 
charge  of  the  court,  which  are  not  of  suffi- 
cient importance  to  discuss.  We  think  the 
charge  was  a  correct  embodiment  of  the  law. 
Judgment  aiOrmed.  The  other  justices  con- 
.  cnrred. 


SOHTTIiWITZ  T.  DELTA  LTTMBER  00. 
(Supreme  Court  of  Micliigan.     May  7,  1901.) 
NBOLIQENCB    OF   SERVANT— LIABILITY    OP 
MASTER. 
Where  a  boy  seats  himself  on  the  hounds 
of  a  wagon,  the  drirer  of  wlilch  had  been  for- 
bidden by  his  employer  to  allow  children  to  ride 
thereon,  and  is  Injured  by  the  horses  starting, 
the  employer  Is  not  liable,  even  if  the  driver  in- 
vited the  boy  to  ride. 

Error  to  circuit  court,  Wayne  county;  Wil- 
lard  M.  LIUibrtdge,  Judge. 

Action  by  Gordy  Schulwitz,  by  next  friend, 
Fred.  S.  Schulwitz,  against  the  Delta  Lumber 
Company.  Judgment  for  defendant  Plain- 
tiff brings  error.    Affirmed. 

Edward  S.  Grece  and  Franklin  P.  Monfort 
for  appellant    Geer  &  Williams,  for  appellee. 

LONG,  J.  This  action  Is  brought  to  re- 
cover damages  for  an  injury  which  it  Is  claim- 
ed was  caused  by  the  negligence  of  the  de- 
fendant company.  It  appears  that  In  Sep- 
tember, 1884,  a  teamster  of  defendant  was 
hauling  a  load  for  defendant  on  the  Gratiot 
road,  in  Macomb  county.  When  near  the 
plaintiff's  home,  he  saw  plaintiff,  a  boy  about 
7  yeans  old,  and  Inquired  of  him  where  the 
Mills  place  was.  Mills  place  was  wha%  the 
lumber  was  to  be  delivered.  The  boy  show- 
ed the  driver  the  place,  which  was  about  80 


rods  from  plaintiff's  home.  When  opposite 
the  place  of  delivery,  the  driver  placed  some 
rails  In  a  ditch  over  which  he  was  to  drive 
to  enter  the  place,  and  drove  across.  After 
unloading  the  lumber  he  turned  his  team 
about  and  stopped  just  outside  the  ditch,  and 
went  back  wliere  he  had  left  the  lumber. 
In  the  meantime  the  plaintiff  had  climbed 
upon  the  wagon,  and  sat  upon  the  bolstor, 
with  his  back  towards  the  horses,  and  his 
arm  around  a  stake  which  was  at  the  end 
of  the  bolster.  The  driver  returned  and  seat- 
ed himself  upon  the  hounds  of  the  wagon, 
near  the  boy,  and  spoke  to  his  team  to  get 
up,  when  they  gave  a  jump  as  they  crossad 
the  ditch,  jolting  the  wagon  and  loosening 
the  stake  to  which  the  plaintiff  was  holding. 
His  leg  became  entangled  in  the  Qtokes  of 
the  wheel,  severely  injuring  and  breaking  it 
The  action  Is  brought  against  the  defendant 
company  to  recover  damages,  claiming  that 
the  negligence  of  the  teamster  in  permitting 
the  boy  to  ride  upon  the  wagon  may  be  Im- 
puted to  the  company.  It  is  conceded  by 
counsel  for  plaintiff  that  the  teamster  bad 
been  told  by  the  defendant  company  not  to 
allow  children  to  ride  upon  his  wagon,  wheth- 
er loaded  or  unloaded.  The  court  below  di- 
rected a  verdict  In  favor  of  the  defendant 
Plaintiff  brings  error. 

We  think  the  court  below  was  not  In  error 
In  so  directing  the  verdict  Even  if  the  driv- 
er had  invited  the  boy  to  ride,  the  defend- 
ant could  not  be  made  liable.  The  case  falls 
directly  within  the  rule  laid  down  by  this 
court  In  Keating  v.  Railroad  Co.,  97  Mich. 
154,  5C  N.  W.  346.  The  judgment  is  affirmed. 
The  other  Justices  concurred. 


DOW  LAW  BANK  v.  GODFREY. 
(Supreme  0>nrt  of  Michigan.     May  7,  1901.) 
BILLS  AND  NOTES  —  NEGOTIABILITY  —  MATE- 
RIALITY—NONJOINDER— PAYMENT— QUESS- 
TION  FOR  JURY— INSTRUCTION. 

1.  Wliere  a  note  was  made  payable  to  the  or- 
der of  plaintiff,  who  instituted  a  suit  on  it 
against  one  of  the  original  signers,  the  fact  that 
it  was  nonnegotiable,  and  that  the  names  of 
some  of  the  original  sipneni  were  written  on 
the  back  of  the  note,  was  immaterial,  since  all 
of  the  parties  were  maimers. 

2.  Where  a  note,  worded  in  the  singnlnr,  was 
signed  by  H.,  and  by  the  firm  of  G.  &  H.,  and 
by  6.,  a  suit  on  it  against  G.  only  was  not  ob- 
jectionable because  H.  was  not  joined  as  a  par- 
ty, since  the  obligation  was  joint  and  several. 

3.  Defendant  contended  that  he  made  np- 
rangements  with  the  president  of  the  plnintifF 
banli  whereby  the  proceeds  of  certain  cotton  to 
be  sold  by  a  firm  of  wliich  defendant  was  a 
member  were  to  be  applied  on  the  note  in  suit. 
The  monoy  realized  from  the  cotton'  was  ap- 
plied by  the  bank  president  on  other  obligations. 
Held,  that  the  qnestion  whether  the  note  had 
been  paid  was  properly  submitted  to  the  jury. 

4.  Defendant  contended  that  he  had  made  an 
arrangement  with  the  president  of  the  piaiatiff 
bank  to  apply  the  first  money  received  from 
certain  cotton  to  be  sold  by  a  firm  of  which  de- 
fendant was  a  member,  in  paying  the  note  In 
suit.  The  president  of  the  bank  applied  the 
money  so  received  on  other  obligations.  HM, 
that  a  charge  that  the  president  of  the  bask 
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bad  the  right  to  make  the  agrcemunt,  and  that 
the  real  question  for  the  jury  was  whether  the 
note  had  been  paid  in  some  way,  or  whether  the 
parties  had  placed  themselves  in  such  a  condi- 
tion that  the  law  would  treat  it  aa  having  been 
ipaid,  wag  proper. 

Error  to  circuit  court,  Berrien  county;  Op- 
nillo  W.  CooUdge,  Judge. 

Action  by  the  Dow  law  Banli  against 
Charles  H.  Godfrey.  Ftom  a  Judgment  in 
favor  of  plaintiff,  defendant  brings  error. 
Affirmed. 

ISeorge  W.  Bridgman,  for  appellant  Oore 
'<&  Harvey,  tor  appellee. 

MONTGOMERY,  C.  J.  This  action  is 
based  upon  two  promissory  notes—one  for 
^,000,  and  one  for  $1,000— given  In  May, 
1S96.  The  notes  are  In  the  same  form,  the 
rfirst  one  being  as  follows:  "|2,000.00.  Fort 
'Valley,  Ga.,  July  18,  1895.  Thirty  days  after 
-Qate,  I  promise  to  pay  to  the  Dow  Law  Bank, 
or  order,  two  thousand  and  no  one-hun- 
dredths  dollars,  for  value  received;  payable 
«t  said  bank,  with  interest  from  maturity  at 
the  rate  of  eight  per  cent,  per  annum,  with 
all  costs  of  collection;  Including  ten  per  cent 
attorney's  fees.  And  each  of  us,  whether 
maker,  security,  or  iudorser  on  this  note, 
hereby  waives  and  renounces  for  himself 
and  family  any  and  all  homestead  and  ex- 
emption rights  to  which  he  or  they  may  In 
any  event  be  entitled  under  any  provision 
«f  the  constitution  or  laws,  state  or  federal, 
as  against  this  note,  or  any  renewal  thereof. 
'Witness  my  band  and  seal.  W.  H.  Harris. 
Ili.  S.]"  Note  Indorsed:  "Godfrey  &  Har- 
ds. 0.  H.  Godfrey."  The  second  note  is  In 
the  same  form,  except  defendant's  name  ap- 
pears on  the  face  of  the  note,  and  those  of 
the  other  parties  on  the  back.  The  declara- 
-tlon  contained  special  counts,  and  also  the 
common  counts,  with  a  copy  of  these  notes 
appended.  The  testimony  on  the  trial  dii- 
<lo8ed  that  one  W.  H.  Harris  and  defendant 
entered  into  a  partnership  agreement  in  the 
summer  of  1895  to  engage  In  the  business  of 
<anning  fruit  at  Ft  Valley,  Georgia,  the 
liome  of  the  plaintiff  bank.  Harris  agreed 
to  furnish  on  the  firm's  notes  as  much  as 
$5,000,  the  firm  paying  interest  and  dls- 
'Counts.  They  entered  upon  the  business. 
:About  $4,000  was  furnished  on  paper  payable 
-to  the  order  of  Harris,  signed  by  the  firm 
and  by  the  defendant  individually.  Later  on, 
the  two  notes  in  question  were  given  to  the 
Dow  Law  Bank.  The  canning  season  closed 
:  about  the  5th  of  August  1885,  and  defendant 
left  for  his  home  in  the  north.  He  asserted 
in  his  defense  that  Harris,  his  co-partner, 
was  president  of  the  bank,  and  that  the  de- 
fendant agreed  with  Harris,  as  president  of 
the  bank,  that  the  bank  should  pay,  with 
the  first  money  received  from  the  firm  of 
■Godfrey  &  Harris,  for  canned  goods  or  oth- 
erwise, any  money,  or  notes,  or  obligations 
for  money  borrowed  from  the  banlc,  in  regu- 
ir  order,  and  that  the  first  money  realized 


should  be  applied  upon  the  notes  in  ques- 
tion. The  defendant  testified  to  this  ar- 
rangement. Harris  disputes  It  In  his  testi- 
mony, and  states  that  there  was  no  agree- 
ment as  to  what  notes  should  be  first  paid. 
It  appears  from  the  testimony  that  the  obli- 
gations given  by  the  firm  to  Harris  for  the 
purpose  of  raising  the  $4,000  or  thereabouts 
found  their  way  into  the  hands  of  the  bank, 
and  were  paid  fix>m  proceeds  of  shipments 
made  by  Harris,  and  turned  In  to  the  bank. 
Among  the  claims  made  by  defendant  is  the 
one  above  stated  that  this  was  a  misapplica- 
tion of  thfe  money  which  came  Into  the  hands 
ef  the  bank,  and  that  the  m<«ey  should  have 
been  applied  to  mature  the  paper  in  suit 
Defendant  also  contends  that  this  paper  was 
Joint  paper,  that  It  did  not  amount  to  prom- 
issory notes,  and  that  no  recovery  can  be 
had  upon  them.  It  is  also  claimed  that  the 
suit  should  have  failed  because  of  the  non- 
Joinder  of  Harris.  And  it  is  also  claimed 
that  the  record  conclusively  shows  that  the 
bank  had  received  sufficient  funds  with 
which  to  pay  these  notes.  These  are  the 
principal  questions  presented  in  the  case. 

We  think  It  Is  Immaterial  that  the  notes 
in  question  are  not  negotiable  notes.  Tliey 
were  payable.  In  the  first  instance,  to  the 
plaintiff;  signed  by  Harris,  also  by  the  firm 
of  Godfrey  &  Harris,  and  by  C.  H.  Godfrey, 
the  defendant  It  Is  true  that  the  names  of 
some  of  the  signers  were  on  the  back  of  the 
note,  but  under  repeated  rulings  of  this 
court,  the  undertalsing  of  all  the  parties  was 
that  of  makers.  Weatherwax  t.  Paine,  2 
Mich.  555;  Rothschild  y.  Grix,  81  Mich.  150, 
18  Am.  Rep.  171.  But  it  is  said  that  these 
obligations  were  Joint,  and  that  there  was 
nonjoinder  of  defendants,  which  conid  be 
taken  advantage  of  under  the  general  issue. 
It  is  conceded  that  the  general  rule  is  that 
nonjoinder  of  defendants  must  be  pleaded 
In  abatement  but  It  Is  said  that  in  this  case 
the  nonjoinder  appears  from  the  declaration, 
and  that  the  question  may  be  considered  un- 
der the  general  issue.  The  question  of 
whether  a  nonjoinder  should  be  pleaded  in 
abatement  becomes  immaterial,  as  under  the 
authorities  this  undertaking  was  a  Joint  and 
several  obligation.  See  1  Pars.  Cont  p.  11, 
note,  where  the  rule  is  stated  that  "if  an  In- 
strument worded  in  the  singular  is  executed 
by  several,  the  obligation  is  a  Joint  and  sev- 
eral one,"  and  cases  there  cited.  See,  also. 
Van  Alstyne  v.  Van  Slyck,  10  Barb.  387;  Car- 
ter v.  Carter,  2  Day,  442,  2  Am.  Dec.  113; 
Salomon  v.  Hopkins,  61  Cbnn.  47,  23  Atl.  716; 
Maiden  v.  Webster,  30  Ind.  317;  Heramen- 
way  T.  Stone,  7  Mass.  58,  5  Am.  Dec.  27; 
Wallace  t.  Jewell,  21  Ohio  St  163,  8  Am. 
Rep.  48.  It  will  be  seen,  therefore,  that  the 
case  narrows  Itself  down  to  two  propositions: 
Fhrst  are  we  able  to  say  from  this  record 
that  It  conclusively  appears  that  these  notes 
were  paid?  The  counsel  for  defendant  have 
attempted  to  state  the  account  between  the 
plaintiff  and  the  firm  of  Godfrey  &  Harris, 
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and  to  deduce  therefrom  that  auflaclent  funds 
came  Into  the  hands  of  the  bank  to  pay  all 
the  obligations.  We  have  given  a  careful 
examination  of  the  record,  and  are  convinced 
that  the  question  of  whether  these  notes 
were  paid  is  a  question  for  the  Jury.  The 
circuit  Judge,  in  charging  the  Jury,  stated 
that  the  main  question  was  whether  the  ar- 
rangement claimed  by  Mr.  Godfrey  to  have 
been  made  with  Harris,  as  president  of  the 
bank,  to  apply  on  the  paper  in  suit  the  first 
moneys  of  Harris  &  Godfrey  that  came  into 
the  hands  of  the  bank,  was  made.  The  court 
charged  the  Jury  that  Mr.  Harris,  as  presi- 
dent of  the  bank,  had  the  right  to  make  that 
agreement,  and  that  the  real  question  for 
the  Jury  was  whether  the  notes  had  been 
paid  in  Bome  way,  or  whether  the  parties 
had  placed  themselves  in  such  a  condition 
that  the  law  would  treat  them  as  having 
been  paid.  We  think  the  Jury  could  not  have 
failed  to  understand  that,  if  the  arrange- 
ment in  question  was  made,  the  first  moneys 
that  came  Into  the  bank  should  be  treated 
as  payment  The  platntifP,  having  waived 
the  right  to  recover  anything  In  excess  of 
one-half  of  the  notes,  recovered  a  Judgment 
for  $1,682.63,  which  Is  one-half  the  amount 
of  these  notes  less  an  admitted  payment  of 
$527.21.  We  think  the  case  waa  fairly  sub- 
mitted to  the  Jury  by  the  trial  Judge,  and 
we  are  not  able  to  see  that  the  evidence  con- 
clusively sustains  the  theory  of  defendant 
The  Judgment  will  be  aflSrmed.  The  other 
Justices  concurred. 


GOULD  V.  GRB3G0RT. 
(Supreme  Court  of  Michigan.     May  7,  1001.) 

CROSS-EXAMINATION— PREJUDICIAL  ERROR. 
Though  the  cross-examination  of  a  witness 
will  ordinarily  be  left  to  the  discretion  of  the 
trial  judge,  where  improper  cross-examination 
was  allowed  to  such  an  extent  as  to  be  clearly 
prejudicial  it  is  ground  for  reversal. 

Error  to  circuit  court  Van  Buren  county; 
John  R.  Carr,  Judge. 

.  Action  by  Rhett  Gould  against  Albert  E5. 
Gregory.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed, 

Coy  W.  Hendryx  and  Marshall  L  Howell, 
for  appellant  Hammond  &  Hammond  and 
Thomas  J.  Cavanangh,  for  appellee. 

MOORE,  J.  The  plaintiff  sued  defendant 
for  malicious  prosecution,  and  obtained  a 
Judgment  The  case  Is  brought  here  by  writ 
of  error.  There  are  a  good  many  assl£:n- 
meuts  of  error,  nearly  all  of  which  are  not 
well  taken.  All  of  the  other  errors,  if  any 
were  committed,  except  one,  are  not  likely 
to  occur  again  upon  a  new  trial,  and  are  not 
of  sufficient  general  importance  to  require 
any  further  reference  to  tliem.  Complaint  is 
very  Justly  made  of  the  latitude  given  the 
attorneys  in  the  cross-examination  of  the  de- 


fendant Ordinarily,  the  cross-examination 
of  a  witness  will  be  left  to  the  discretion  of 
the  trial  Judge;  but  in  this  case  the  improp- 
er cross-examination  was  allowed  to  such  an 
extent  as  to  be  clearly  prejudicial.  The  case 
comes  within  the  recent  case  of  People  v. 
Gotshall  (Mich.)  82  N.  W.  274.  It  is  said  tb» 
Gotsliall  Case  does  not  apply,  because  it  I» 
a  criminal  case,  while  the  present  case  Is  a 
civil  one.  It  Is  true,  a  civil  case  may  be  de- 
cided by  a  preponderance  of  evidence  in  fa- 
vor of  one  having  the  affirmative  of  the  Is- 
sue, while  in  a  criminal  case  the  accused 
must  be  shown  to  be  guilty  beyond  a  reason- 
able doubt  before  he  can  be  convicted.  But 
we  do  not  understand  this  requirement 
changes  a  rule  of  evidence,  making  what 
would  be  inadmissible  In  the  trial  of  a  crim- 
inal case  admissible  In  the  trial  of  a'  dvlt 
case.  Judgment  is  reversed,  and  a  new  trial 
ordered. 

MONTGOMERY,  C.  J.,  did  not  sit     The- 
other  Justices  concurred. 

I 

GRANT,  J.  I  concur  In  the  reversal  of 
this  case  upon  the  ground  stated  in  my 
Brother  MOORE'S  opinion.  I  am  also  of 
the  opinion,  after  a  careful  reading  of  the 
record,  that  the  court  should  have  directed 
a  verdict  for  the  defendant  The  defendant 
stated  all  the  material  facts  of  the  case  to- 
a  reputable  attorney,  Mr.  Hendryx,  who  ad- 
vised him  that  under  that  statement  he  was 
Justified  in  instituting  the  prosecution.  He- 
then  went  to  a  Justice  of  the  peace  with  hi* 
son,  who  saw  plaintiff  at .  the  bam  about 
daylight,  and  the  two  there  stated  all  the 
material  facts.  The  Justice  called  up  the 
prosecuting  attorney  by  telephone,  and  la- 
the presence  of  the  defendant  told  the  pros- 
ecuting attorney  the  facts  as  defendant  and 
his  son  had  stated  them.  The  prosecuting- 
attorney  thereupon  advised  the  prosecution, 
and  the  complaint  was  made.  Upon  the  mo- 
tion of  the  prosecuting  attorney,  the  plain- 
tiff was  discharged.  The  prosecuting  attor- 
ney was  a  witness,  and  stated  his  reason  for 
discontinuing  the  prosecution  as  follows:  "I 
investigated  the  case  at  length,  and  conclud-^ 
ed  that.  Inasmuch  as  the  horse  had  beenr 
found,  and  the  basket  found,  so  that  there 
was  no  loss  to  Gregory  financially,  and  that 
the  case  resolved  itself  to  a  technical  case 
of  statutory  burglary,  and  I  thought  it  had 
better  be  dismissed,  and  I  did  so.  I  at  the 
time  told  Gould  that  In  my  Judgment  there 
was  a  prima  fncle  case  against  him,  but' 
that  I  felt  that  the  prosecution  probably 
would  be  as  well  dismissed;  that  he  should 
be  careful,  and  that  this  should  be  a  lesson- 
to  him.  I  saw  nothing,  and  heard  nothing- 
from  Gregory,  indicating  any  maliciousness 
or  over-anxiety  to  prosecute."  I  think  this 
is  a  case  where  the  advice  of  counsel  forms 
a  colnplete  defense  to  an  ac^oo  for.a  mall-r 
clous  prosecution^  giti.gd  byGoOglC 
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CHURCH  T.  NESTER  et  al. 

(Sapi-eme  Court  of  Michigan.     May  7,  1901.) 

TAX  SALB— PROOF  OP  PUBLICATION— PETITION 
—REPORT  OF  SALB. 

1.  Where,  if  defeudantB,  owners  of  certain 
real  estate,  in  respuuae  to  a  public  notice  bud 
gone  to  the  clerk's  oflBce,  they  would  have 
found  a  pending  procpcHling,  instituted  to  ob- 
tain a  decree  against  tiiein  tor  taxes,  but  in- 
stead thereof  preferred  to  rely  bn  the  absenee 
of  proper  proof  of  publication,  they  took  the 
chance  of  proof  being  filed  later,  which  they 
were  bound  to  know  might  be  permitted,  so  as 
to  ralidate  the  tax  sale  under  the  decree. 

2.  The  fact  that  a  petition  in  proceedings  to 
obtain  a  decree  for  taxes  was  irresular,  in 
that  a  portion  of  the  taxes  was  grouped  under 
no  definite  description,  does  not  render  the  de- 
cree void. 

3.  Under  Comp.  Laws,  {  3922,  proyiding  that 
wherp  any  record  or  paper,  after  sale  for  tax- 
es, cannot  be  found  in  the  proper  office,  it  will 
be  presumed,  unless  the  contrary  is  shown,  that 
the  paiier  or  record  was  duly  made,  the  fact 
that  after  a  sale  there  was  no  evidence  that 
the  county  trensnrer  made  to  the  auditor  gen- 
eral the  report  required  by  the  statute  does  not 
render  the  sale  void. 

Error  to  circuit  court,  Houghton  county; 
Joseph  H.  Steere,  Judge. 

Action  by  Frank  E.  Church  against  George 
Xester  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Affirmed. 

Tarsney,  Hayes,  Lawson  &  FitzpntWck,  for 
appellants.  Frank  E.  Robson  and  W.  S.  Hill, 
for  appellee. 

HOOKER,  J.  The  defendants  claim  to 
have  inherited  certain  lands  from  their  an- 
cestor, and  to  own  the  same  In  fee.  The 
plaintiff  claims  title  to  the  same  lauds  under 
a  tax  deed,  and  replevied  from  the  defend- 
ants certain  logs  cut  thereon  by  them.  The 
circuit  Judge  directed  a  verdict  for  the  plain- 
tiff for  six  cents  damages,  and,  Judgment  be- 
ing duly  entered  thereon,  the  defendants 
Iiare  brought  the  case  here  upon  writ  of  er- 
ror. 

The  case  turns  upon  the  validity  or  Inva- 
lidity of  the  plaintirs  tax  title.  It  Is  urged 
that  the  court  of  chancery  had  no  Jurisdic- 
tion to  render  a  decree  in  the  tax  proceed- 
ing, for  the  reasons— First,  that  the  designa- 
tion by  the  auditor  general  of  a  newspaper 
in  which  the  notice  of  the  proceeding  was 
published  was  prematurely  made;  and,  sec- 
ond, that  upon  the  day  named  in  the  order 
of  publication  for  the  appearance  of  the  tax 
delinquents  no  sufficient  affidavit  of  publica- 
tion had  been  filed;  and,  third,  that  in  the 
petition  a  portion  of  the  taxes  were  grouped 
under  no  definite  description,  being  denom- 
inated, "Interest  and  other  Taxes,  $4.42." 
The  case  of  Neater  v.  Church,  121  Mich.  81, 
79  N.  W.  893,  arose  upon  a  petition  to  set 
aside  this  tax  sale  filed  by  tbe^e  defendants 
in  the  original  tax  proceedings  soon  after  the 
tax  deed  was  Issued,  and  the  prayer  of  the 
petition  was  denied.  Some  of  the  questions 
raised  here  were  passed  upon  in  that  case, 
and,  if  not  res  adjudicata,  as  claimed  by  the 


plaintiff  (which  we  do  not  decide),  we  are 
satisfied  with  the  disposition  of  them.  The 
desiguation  of  the  newspaper  was  not  pre- 
mature, and  did  not  invalidate  the  proceed- 
ings. The  two  afiidavlts  ffied  before  decree 
sufficiently  complied  with  the  statute,  and 
showed  a  proper  publication  of  a  proper  no- 
tice, and  therefore  showed  Jurisdiction.  Had 
the  defendants  gone  to  the  clerk's  office  in 
response  to  the  published  notice,  they  would 
have  found  a  pending  proceeding  instituted 
to  obtain  a  decree  agalust  them  for  taxes. 
If  they  did  not  choose  to  appear  and  contest 
them,  preferring  to  rely  on  the  ai)seu(e  t .'' 
proof  of  publication,  or  of  proper  proof  there- 
of, they  took  the  chance  of  proof  being  filed 
later,  which  they  were  bound  to  know  might 
be  permitted.  The  question  raised  upon  the 
petition  does  not  go  to  the  Jurisdiction  of 
the  court.  If  the  alleged  defect  was  one 
which  should  have  precluded  the  court  from 
rendering  a  decree  for  the  $4.42,  had  the 
same  been  brought  to  bis  attention.  It  docs 
not  follow  that  his  decree  is  void.  Had  the 
defendants  appeared  and  raised  the  question, 
the  most  that  they  would  have  been  entitled 
to  would  have  been  a  reduction  of  the 
amount  claimed.  They  would  not  have  been 
entitled  to  a  dismissal  of  the  proceeding  for 
want  of  jurisdiction. 
I  It  is  also  contended  that  the  deed  made 
by  the  auditor  general  was  unauthorized  and 
^oUl,  bcenusc  there  is  an  absence  of  proof 
that  the  treasurer  made  to  the  auditor  gen- 
eral the  report  of  sale  required  by  the  stat- 
ute. A  report  was  made  to  the  county  clerk, 
and  thereupon  the  sale  was  couflrmed,  and 
the  plaintiff  became  entitled  to  a  deed  from 
the  state.  If  the  report  was  not  made,  It 
was  an  Irregularity,  but,  whether  f.itai  cr 
not,  had  none  beto  made,  the  presumption  of 
the  law  is  that  there  was  such  report  Comp. 
Laws,  i  3922.  We  think  that  there  Is  evi- 
dence of  the  sale.  The  Instruction  of  the 
learned  circuit  Judge  was  correct,  and  his 
Judgment  Is  affirmed. 

LOXG  and  GRANT,  JJ.,  did  not  sit    The 
other  Justices  concurred. 


ADAMS  V.  GRKIO. 
(Supreme  Court  of  Michigan.     May  7,  1001.) 

PA3T-DCB    MORTQAOB  —  INTEREST  —  NONRSS- 
IDBNCE  OF  MORTOAGEE— TENDER. 

1.  He  mortgagor  of  a  past-due  mortgage  is 
not  relieved  from  paying  mterest  before  he  is 
ready  and  willing  to  pay  both  principal  and 
interefe't,  and  is  prevented  from  bo  doing  by  cir- 
cum^stances  which  would  be  the  equivalent  of  a 
tender. 

2.  The  nonresidence  of  the  mortgagee  Is  not 
alone  sufficient  to  relieve  the  mortgagor  from 
the  payment  of  interest. 

3.  After  demand  of  payment  and  refusal  by 
the  mortgntjor  to  pay,  he  is  not  relieved  from 
the  payment  of  interest  although  he  be  enti- 

i  tied  to  relief  from  payment  before  such  de- 
I  mand. 
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4.  The  facts  and  drcnmstances  in  this  casr 
are  not  the  equirnlent  of  a  tender,  and  do  not 
relieve  the  mortgagor  from  payment  of  inter- 
est. 

Appeal  from  circuit  court,  Kent  county, 
lo  chancery;  Alfred  Wolcott,  Judge. 

Bill  by  Laura  EI  Adams  against  Lydia 
Greig.  Decree  for  defendant,  and  complain- 
ant appeals.    Reversed. 

On  September  27,  18^  the  husband  of  the 
defendant  purchased  of  complainant  a  piece 
of  land  situated  In  the  city  of  Grand  Rapids, 
and  gave  bis  note  for  a  part  of  the  purchase 
price.  He  and  his  wife  executed  a  mortgage 
upon  the  land  conveyed  and  other  lands  to 
secure  the  purchase  price.  The  last  note,  for 
$200,  was  due  September  27,  1886.  The  notes 
were  payable  at  the  Grand  Rapids  National 
Bank.  On  October  14,  1887,  Mr.  Greig  paid 
$150.23  upon  the  notes  and  mortgage,  which 
payment  paid  tbe  smaller  note  and  interest 
upon  the  other,  leaving  tbe  principal  of  said 
note  due.  viz.  $200.  Complainant's  business 
was  mainly  conducted  by  her  son  Edward. 
In  December,  18S8t  Edward  removed  to  San 
Francisco,  Cal.,  and  complainant  followed 
bim  in  1880,  and  they  have  both  since  resid- 
ed there.  Defendant's  husband  is  dead.  At 
the  time  the  $150.23  was  paid,  a  part  of  the 
land  was  released  from  the  mortgage.  The 
balance  due  at  that  time  was  not  paid,  as 
>{rs.  Greig  testified,  because  their  money  was 
loaned  to  a  cousin.  No  offer  or  tender  was 
made  to  Mrs.  Adams  or  her  son  before  they 
left  Grand  Rapids,— a  period  of  about  a  year 
and  three  months.  In  April,  1899,  complain- 
ant sent  the  mortgage  and  note  to  her  at- 
torneys, Taggart  &  Taggart,  for  collection. 
Upon  demand  of  payment,  defendant  denied 
the  validity  of  the  mortgage,  and  declined  to 
pay;  whereupon  this  bill  of  foreclosure  was 
filed.  Defendant  in  her  answer  denied  tbe 
execution  of  the  mortgage,  and  filed  a  cross 
bill,  praying  that  the  mortgage  be  decreed 
to  be  null  and  void;  but  that,  If  It  should 
be  found  that  any  portion  of  her  lands  should 
be  charged  with  the  lien  of  the  mortgage,  it 
be  decreed  not  to  extend  over  the  property 
known  as  the  "Bakery  Property,"  and  that 
complainant  be  decreed  to  release  the  same 
from  the  cloud  of  said  mortgage  resting 
thereon.  In  another  portion  of  her  answer 
she  alleges  that  she  had  caused  letters  to  be 
written  to  complainant  in  California,  asking 
instructions  where  to  pay  the  said  unpaid 
note,  and  obtained  no  reply  thereto.  The 
case  was  heard  upon  pleadings  and  proofs, 
taken  In  open  court,  and  decree  entered  for 
$200,  the  principal  of  the  note,  with  costs 
against  the  complainant;  the  court  holding 
that,  under  tbe  circumstances,  defendant  was 
relieved  from  the  payment  of  Interest  on  ac- 
connt  of  her  willingness  to  pay  tbe  note,  and 
tbe  absence  of  complainant  from  the  state, 
and  tbe  efforts  made  by  her  to  pay  it  Com- 
plainant appealed. 


Taggart  &  Taggart,  for  appellant.  Andrew 
W.  Johnston  (William  B.  Grove,  of  counsel), 
for  defendant 

GRANT,  J.  (after  stating  the  facts).  It  is 
only  necessary  to  determine  one  of  the  ques- 
tions raised,  as  that  is  fatal  to  the  defense. 
Under  tbe  terms  of  the  note,  defendant  and 
her  husband  could  have  relieved  themsehes 
from  further  liability  for  interest  by  having 
the  amount  then  due  at  the  First  National 
Bank  on  the  day  the  note  became  due,  that 
being  the  place  designated  for  payment 
Complainant  was  then  under  obligation  to 
present  tbe  note  there  and  receive  payment 
of  defendant  She  was,  however,  imder  no 
obligation  to  keep  the  note  and  mortgage 
there  ready  for  payment  at  any  time  after- 
wards, when  the  defendant  might  wish  to 
pay.  When  the  last  payment  ($100.23)  was  ' 
made,  the  note  was  about  two  years  past 
due.  She  then  had  an  opportunity  to  pay 
it  all.  That  opportunity  continued  for  a 
year  and  three  months  longer,  while  com- 
plainant was  still  living  in  Grand  Rapids. 
She  had  an  opportunity  to  pay  in  1899,  but 
refused.  Yet  this  decree  relieves  her  from 
the  payment  of  Interest  not  only  when  de- 
fendant had  ample  opportunity  to  pay,  but 
even  after  demand  and  refusal,  and  also 
when,  by  her  own  testimony,  she  had  loan- 
ed the  money  and  was  receiving  interest  up- 
on it  Clearly,  she  was  not  relieved  from 
paying  interest  before  she  was  ready  and 
willing  to  pay  both  principal  and  Interest 
and  was  prevented  from  so  doing  by  cir- 
cumstances which  would  be  the  equivalent  of 
a  tender;  neither  could  she  be  relieved  from 
paying  interest  after  demand  and  refusal. 
Ferguson  v.  Topp,  42  Mich.  115,  S  N.  W.  287. 

Some  time  after  1888,  but  the  precise  time 
does  not  appear,  defendant  requested  a  Mr. 
Beckwlth,  who  was  the  agent  for  the  defend- 
ant's son  in  collecting  rents  In  Grand  Rapids, 
to  write  to  Mr.  Adams  for  her.  What  he 
wrote  does  not  appear.  Some  time  in  1890 
one  Mr.  Johnson,  at  the  request  of  defend- 
ant's husband,  wrote  defendant's  son,  stat- 
ing that  he  was  desirous  to  pay  the  amount 
of  the  mortgage,  and  wanted  the  note  and 
mortgage  sent  on  with  the  discharge.  In 
1894,  at  the  request  of  defendant  Bundy  & 
Travis,  attorneys  at  law,  wrote  to  Mr.  Ad- 
ams, stating  that  Mr.  Greig  had  deeded  to  his 
wife,  as  the  result  of  a  decree  for  alimony,  a 
certain  portion  of  the  property,  and  that  Mr. 
Greig  bad  assumed  the  mortgage,  and  re- 
quested her  either  to  release  the  mortgage 
upon  the  land  deeded  to  her,  or  put  It  in  pro- 
cess of  foreclosure,  so  that  the  part  of  the 
property  which  remained  in  Greig  could  be 
sold  first  and  the  mortgage  paid.  No  re- 
ply was  received  to  these  letters,  and  Mr. 
Adams  testified  that  he  did  not  receive  them. 
All  these  parties  knew  the  address  of  Mr. 
Adams,  and  the  letters  were  not  returned  to 
them.    These  facts  were  not  the  equivalent 
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Of  a  tender,  and  did  not  relieve  Mr.  Grelg 
or  the  defendant  from  paying:  Interest 
Whore  tender  Is  claimed,  proof  that  the 
amount  due  was  tendered,  and  clear  refusal 
to  receive  the  amount,  must  be  made.  Engle 
V.  HaU,  46  Mich.  57,  7  N.  W.  239.  Defendr 
ant's  counsel  cite  no  authorities  to  sustain 
their  contention,  unless  It  be  Pillow  v.  Brown, 
26  Ark.  240,  where  It  was  held  that  a  state 
of  war  suspended  Interest  between  the  sub- 
jects of  belligerent  powers.  Defendant  cites 
GUI  V.  Bradley,  21  Minn.  15,  as  holding  that 
the  debtor  Is  not  bound  to  go  to  anbther 
state  to  make  tender.  In  that  case  plaintiff 
was  the  assignee  of  a  land  contract,  and 
brought  suit  to  enforce  specific  performance 
after  having  tendered  the  full  amount  due. 
Including  Interest.  The  defense  was  that 
defendant  was  guilty  of  laches  In  waiting  11 
years  before  proceeding  to  enforce  the  con- 
tract The  defendant  resided  In  North  Car- 
olina. The  case  does  not  bold  that  a  party 
may  relieve  himself  from  the  payment  of 
Interest  from  the  fact  that  the  payee  is  a 
nonresident.  The  other  cases  cited  are  simi- 
lar In  character.  Where  the  maker  of  a 
promissory  note  seeks  to  relieve  himself 
from  the  payment  of  interest  by  circum- 
stances the  equivalent  of  a  tender,  he  must 
show  that  be  has  made  reasonable  efforts 
to  make  the  tender,  and  to  notify  the  payee 
of  his  willingness  and  offer  to  pay.  The 
residence  of  complainant  and  her  agent  was 
known.  Defendant  could  easily  have  ascer- 
tained It,  and  could  readily  have  caused  the 
tender  to  be  made.  Decree  reversed,  and  de- 
cree entered  in  this  court  for  principal  and 
Interest,  with  the  costs  of  both  courts.  The 
other  Justices  concurred. 


MURPHY  V.  SCHODER  et  al. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

BILL   OP  REVIEW— WHEN   LIBS. 

1.  The  failure  to  take  an  appeal  Is  no  ground 
for  the  support  of  a  bill  of  review. 

2.  On  the  facts  stated,  no  case  was  made  for 
a  bill  of  review. 

Appeal  from  circuit  court  Calhoun  coimty, 
in  chancery;   Clement  Smith,  Judge. 

Bill  of  review  by  Edward  Murphy  against 
William  Schoder  and  Kate  Schoder.  From 
a  decree  denying  leave  to  file  a  bill,  com- 
plainant appeals.    Affirmed. 

John  F.  Henlgan,  for  appellant  F.  W. 
Clapp,  for  appellees. 

GRANT,  J.  Complainant  has  appealed 
from  an  order  denying  him  leave  to  file  a  bill 
of  review.  He  filed  his  bill  in  June,  1896,  to 
set  aalde  three  deeds  made  by  him, — one  to 
defendant  William,  and  the  others  to  defend- 
ant Kate,  who  is  his  sister.  He  filed  an 
amended  bill  In  January,  1897.  He  was  29 
years  of  age  when  the  deeds  were  made. 
The  basis  of  his  claim  is  that  he  was  an 
habitual  drunkard.  Incapacitated  to  do  busi- 


ness; that  defendants  knew  this,  and  fraudu- 
lently secured  these  deeds  without  full  con- 
sideration. The  case  was  heard  upon  plead- 
ings and  proofs  In  oijen  court,  and  the  bill 
dismissed;  the  court  finding  that  the  defend- 
ants paid  all  that  the  property  was  worth, 
and  that  there  was  no  fraud  In  their  deal- 
ings with  him.  The  sole  groimd  now  pre- 
sented by  his  counsel  for  the  reversal  of  the 
order  of  the  court  below  Is  that  he  was  de- 
prived of  his  legal  and  statutory  right  to  hav<! 
his  case  reviewed  In  this  court  by  the  fact 
that  Mr.  Mains,  one  of  his  solicitors,  was  ar- 
rested on  a  criminal  charge  just  after  the 
decree  was  entered,  and  that  complainant 
himself  was  also  arrested  and  detained  as  n 
witness  from  July,  1808,  to  January,  1890. 
There  Is  no  force  in  the  claim.  Mr.  Mains 
was  detained  In  prison  but  a  few  days,  and 
complainant  was  allowed  several  times,  while 
in  prison  at  Marshall,  to  go  to  Battle  Creek 
and  to  Albion  to  see  about  his  case;  was 
also  given  the  liberty  of  the  city  of  Mar- 
shall, the  county  seat;  and  was  allowed  full 
freedom  to  correspond  on  his  business  mat- 
ters. All  that  was  done  was  to  file  a  claim 
for  an  appeal,  and  present  a  bond  conceded 
to  be  invalid.  It  does  not  appear  that  com- 
plainant ordered  a  transcript  of  the  evidence, 
or  applied  for  an  order  extending  time  to 
settle  the  case.  The  failure  to  take  an  ap- 
peal is  no  ground  for  the  support  of  a  bill  of 
review.  Aside  from  this,  complainant  bsm 
failed  to  make  a  case  which,  even  In  a  court 
of  law,  would  be  sufficient  ground  for  grant- 
ing a  new  trlaL    Order  affirmed,  with  costs. 


TULLER  T.  CITY  OP  DETROIT. 

(Supreme  Court  of  Michigan.     May  7,  1001.) 

PUBLIC  IMPROVEMENTS— SALE  FOR  ASSESS- 
MENT—ACTION TO  SET  ASIDE. 
An  assessment  for  grading  and  paving  a 
street  In  1889  was  not  paid,  and  the  property 
was  sold  In  1880,  and  bid  in  by  the  city.  Held 
that,  after  the  lapse  of  so  many  years,  abut- 
ting owners  who  sat  by  and  saw  the  (mprove- 
ment  cannot  be  permitted  to  set  up  any  irrcg- 
nlarity  In  failure  of  the  assessor,  in  returning- 
the  roll  to  the  common  council,  to  attach  a 
certificate  that  the  assessment  was  made  in  ac- 
cordance with  the  city  charter. 

Appeal  from  circuit  court,  Wayne  county, 
in  chancery;  Morse  Rohnert  Judge. 

Action  by  Elizabeth  Toiler  against  the  city 
of  Detroit.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Timothy  E.  Tarsney,  for  appellant  Flow- 
ers &  Moloney,  for  appellee. 

LONG,  J.  The  complainant  Is  the  owner 
of  certain  premises  In  the  city  of  Detroit 
In  the  year  1889  proceedings  were  taken  by 
the  city  to  grade  and  pave  the  street  adjoin- 
ing her  premises.  No  complaint  Is  made  of 
the  proceedings  or  their  regularity,  except 
that  the  board  of  assessors  returned  the  roll 
to  the  common  council   without  attaching 
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tliereto  or  indorsing  thereon  a  certificate 
sliowing  that  the  assessment  of  the  proper- 
ty was  made  in  accordance  with  the  provi- 
sions of  the  charter,  -n-hlch,  complainant's 
Bolicitor  alleges,  should  hare  been  done.  The 
claim  is  made  that  the  omission  of  such  cer- 
tificate is  fatal  to  the  right  of  the  city  to  en- 
force the  payment  of  the  tax  assessment  It 
appears  that  the  tax  assessed  was  not  paid, 
and  that  the  property  was  sold  and  bid  in  by 
the  city  in  1890.  This  bill  is  filed  to  cancel 
the  sale  and  set  aside  the  tax.  The  court 
below  granted  the  relief  prayed,  and  the  city 
lias  appealed. 

We  think  It  wholly  unnecessary  to  discuss 
or  determine  the  question  whether  a  formal 
certificate  to  the  roll  was  necessary  to  Ita 
validity.  The  complainant,  now,  after  the 
lapse  of  80  many  years,  and  after  Bitting 
by  and  seeing  the  Improvement  made,  and 
her  property  benefited  thereby,  cannot  be 
permitted  to  set  up  such  irregularity,  if  it 
be  an  irregularity,  to  defeat  this  assessment 
The  case  falls  squarely  within  the  rule  laid 
down  In  Lundbom  v.  City  of  Manistee,  93 
Mich.  170.  53  N.  W.  IGl;  Byram  v.  City  of 
Detroit  50  Mich.  56,  12  N.  "W.  »12,  14  N.  W. 
608;  GoodwliUe  v.  City  of  Detroit  108  Mich. 
283,  61  N.  W.  528;  Fltzhugh  v.  City  of  Bay 
City,  109  Mich.  581,  07  N.  W.  904.  The  de- 
cree of  the  court  below  must  be  reversed, 
and  a  decree  entered  here  dismissing  com- 
plainant's bill,  with  costs  of  both  courts.  The 
other  Justices  concurred. 


PEOPLE  v.  LUDBRS. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

INTOXICATING  LIQUORS— SALES  WITHOUT  LI- 
CENSE—RETAIL—PROSECUTIONS —  CRIMINAL 
LAW— TRIAL— INDORSEMENT  OP  WITNESSES 
ON  INFORMATION— PROSECUTING  ATTORNEY 
—IMPROPER  STATEMENTS. 

1.  Where,  in  a  prosecution  for  retailing  liq- 
nor  without  hariog  paid  the  special  tax,  defend- 
ant claimed  that  he  sold  18  quart  bottles  at  a 
time,  delivering  it  to  the  purchaser  in  less  quan- 
tities as  required  by.  the  purchaser,  and  receiv- 
inj!  pay  for  the  same,  but  there  was  no  evi- 
dence that  any  specific  18  quarts  of  beer  were 
set  apart  tor  the  purchaser  with  the  intent  that 
the  property  therein  should  presently  pass,  de- 
fendant was  guilty  of  retailing  liquor,  within 
Comp.  Laws,  |  5380,  defining  a  retail  dealer  as 
one  selling  one  dozen  quart  bottles  or  less  at 
one  time  to  any  person  or  persons. 

2.  Where  no  objection  was  made  to  the  sufiB- 
cicncy  of  the  showing  by  the  prosecuting  at- 
torney, it  was  within  the  discretion  of  the 
trial  conrt  to  permit  names  to  be  indoi-sed  on 
an  information  at  the  trial  shortly  before  the 
jury  was  sworn. 

3.  Where,  in  a  criminal  case,  there  was  testi- 
mony by  a  number  of  witnesses  to  the  material 
facts,  which  stood  undisputed,  a  statement  by 
the  prosecuting  attorney  that  be  could  make 
certain  proof  by  witnesses  whose  names  were 
not  indorsed  on  the  information,  though  it 
should  not  have  been  made,  is  not  ground  for 
reversal  of  a  conviction,  since  it  could  not  have 
influenced  the  jury.  , 

Ebcceptlons  from  circuit  court  Muskegon 
county;   Fred  J.  Russell,  Judg& 


Henry  Luders  was  convicted  of  retailing 
liquor  without  paying  the  special  tax,  and 
brings  exceptions.    Affirmed. 

Charles  B.  Cross,  Pros.  Atty.,  and  George 
S.  Ijovelace,  Asst  Pros.  Atty.,  for  the  People. 
Turner  &  Turner,  for  defendant. 

MOXTGOMERT,  C.  J.  The  defendant  was 
convicted  of  the  offense  of  carrying  on  the 
business  of  a  retailer  of  liquor,  without  hav- 
ing paid  the  special  tax.  The  testimony  on 
the  trial  showed  numerous  sales  of  beer,  io 
quantities  of  12  bottles  or  less,  at  various 
times  and  to  various  people,  unless  the  trans- 
actions are  to  be  treated  as  part  perform- 
ance of  a  contract  to  sell  in  larger  quanti- 
ties. In  some  instances,  at  least  the  defend- 
ant contends  that  the  testimony  shows  that ' 
the  transaction  was  this:  Defendant  said  to 
the  would-be  purchaser,  "1  cannot  sell  you 
less  than  eighteen  quart  bottles,  but  I  will 
deliver  to  you  as  you  want  it  you  contract- 
ing to  take  eighteen  bottles;"  that  this  ar- 
rangement being  assented  to,  the  defendant 
would  deliver  in  less  quantities,  and  receive 
his  pay  for  the  same,  and  repeat  this  accord- 
ing to  the  requirements  of  the  purchaser. 
The  circuit  Judge  left  It  to  the  Jury  to  say 
whether  this  was  a  subterfuge,  or  whether 
the  transaction  was  in  good  faith.  The  in- 
struction was  too  favorable  to  defendant. 
There  was  no  bint  in  the  testimony  that  any 
specific  18  quarts  of  beer  were  set  apart  for 
the  purchaser,  with  the  Intent  that  the  prop- 
erty In  the  beer  should  presently  pass  to  the 
purchaser.  The  whole  evidence  is  to  the 
contrary.  There  was  therefore  a  sale  in 
quantities  of  less  than  one  dozen  quart  bot- 
tles, within  the  meaning  of  section  5380, 
Comp.  laws.  The  question  has  been  decid- 
ed in  other  states  under  similar  statutes, 
and,  so  far  as  we  are  advised,  It  has  been 
uniformly  held  that  the  test  is  whether  the 
property  in  the  specific  article  in  excess  of 
the  prescribed  amount  rassed  at  one  time. 
Thomas  v.  State,  37  Miss.  353;  State  v.  Po- 
teet.  86  N.  C  612;  State  v.  Klrkham,  28  N. 
C.  385;  Richardson  v.  Com.,  76  Va.  1007,  4 
Am.  Cr.  R.  480.  For  a  case  noting  the  dis- 
tinction, see  State  v.  Bell,  47  N.  C.  837. 

Complaint  is  made  of  a  ruling  permitting 
names  to  be  Indorsed  upon  the  information 
at  the  trial,  shortly  before  the  Jury  was 
sworn.  The  objection  was  that  it  was  too 
late  to  permit  the  indorsement  of  names. 
No  objection  appears  to  have  l>een  made  to 
the  sufficiency  of  the  showing  by  the  prose- 
cuting attorney.  It  was  within  the  discre- 
tion of  the  circuit  Judge  to  permit  the  names 
to  be  indorsed.  People  v.  Baker,  112  Mich. 
211,  70  N.  W.  431. 

Complaint  is  made  of  a  statement  made 
by  the  prosecuting  attorney  to  the  effect  that 
he  could  make  certain  proof  by  witnesses 
whose  names  were  not  indorsed  on  the  in- 
formation. The  statement  is  one  which 
ought  not  to  have  been  made,  but  it  is  not 
possible  that  this  statrmcnt  cojild  have  in- 
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naenced  the  Jury  In  reacblng  a  conclusion,  as 
tbere  was  testimoDy  by  a  number  of  wit- 
nesses to  the  material  facts,  and  It  stood 
undisputed.  See  People  t.  Rlngsted,  90  Mich. 
371,  51  N.  W.  51&.  No  prejudicial  error  is 
discovered,  and  the  conviction  is  affirmed. 
The  other  Justices  concurred. 


CARVER  V.  DETROIT  &  S.  PIiANK-BOAD 
C». 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

NEX5LIOBNCB— APPEAL— CERTIORARI— EVI- 
DENCE—ESTOPPEL. 
Where  defendant  plank-road  company  re- 
moved a  case  from  a  justice  court  by  certiorari, 
its  affidavit  tlierefor,  setting  out  plaintifFs  tes- 
timony that  his  horse  "slipped  into  a  hole  on 
defendant's  road,"  will  estop  defendant  from 
asserting  that  there  was  no  proof  to  support 
plaintiff^  averments  as  to  his  cause  of  action. 

Error  to  circuit  court,  Wayne  county; 
Joseph  W.  Donovan,  Judge. 

Action  by  Walter  Carver  against  the  De- 
troit &  Saline  Plank-Road  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Hamilton  Baluss,  for  appellant.  J.  Em- 
met Sullivan  and  Edwsird  M.  Vinlng,  for  ap- 
pellee. 

MONTGOMERY,  C.  J.  This  case  originat- 
ed in  Justice's  court,  where  the  plaintiff  re- 
covered a  judgment  for  $10  for  damage  to  a 
horse  by  reason  of  the  defective  condition  of 
defendant's  road.  The  defendant  removed 
the  case  to  the  circuit  court  by  certiorari, 
and,  on  the  judgmoit  being  there  affirmed, 
has  brought  the  case  here  on  error. 

It  is  alleged  that  the  proof  was  insufficient 
to  support  the  plaintlfl's  averments,  and  it  is 
said  there  was  no  proof,  except  an  inference, 
that  plaintiff's  horse  bad  stepped  into  a  bole 
in  defendant's  road.  But  the  affidavit  for  cer- 
tiorari sets  out  plaintiff's  testimony.  In  which 
he  testified,  "My  horse  slipped  into  a  bole 
on  defendant's  road  on  the  30th  day  of 
March."  The  defendant  is  bound  by  the 
averments  in  his  own  affidavit.  It  Is  also 
said  in  the  brief  of  counsel  that  the  declara- 
tion is  not  sufficient  to  admit  the  proof.  The 
particular  defect  is  not  pointed  out,  nor  have 
we  been  able  to  discover  it.  The  other  ques- 
tions relate  to  rulings  on  the  offer  of  testi- 
mony. There  was  no  conflict  In  proof  as  to 
the  fact  of  the  horse  stepping  into  a  hole  In 
defendant's  road.  The  ruling  on  the  admissi- 
bility of  testimony  did  not  affect  this  ques- 
ti<Mi,  and  we  are  not  able  to  see  that  any 
Injury  was  done  the  defendant.  The  lan- 
guage of  Justice  Campbell  in  Cheney  v.  Rus- 
sell, 44  Mich.  U20,  7  N.  W.  234,  which  need 
not  be  here  repeated,  is  quite  appropriate  to 
this  case.  This  appeal  is  wholly  without 
merit,  and  the  judgment  will  be  affirmed, 
with  $25  additional  coats.  The  other  Jus- 
tices concurred. 


GUSTAF80N  v.  EGER  «t  al. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

DIHECTINO  VERDICT. 
On  a  contest  over  the  validity  of  a  will, 
where  the  evidence  shows  conclusively  that 
deceased  was  possessed  of  sufficient  mental  tes- 
tamentary copacity,  and  the  record  fails  to 
show  undue  intluence,  it  Is  entirely  proper  to 
direct  a  verdict. 

Error  to  circuit  court,  Marquette  county; 
John  W.  Stone,  Judge. 

Petition  by  Frank  Gustafaon  for  probate 
of  the  will  of  Augusta  D.  Gustafson,  deceas- 
ed. Judgment  sustaining  the  will,  to  which 
contestants,  Mary  A.  Eger  and  others,  bring 
error.    Affirmed. 

CSark  &  Pearl,  for  appellants.  Ball  &  Ball 
(George  Hayden,  of  counsel),  for  appellee. 

MONTGOMERY,  C.  J.  This  case  presents 
a  contest  over  the  will  of  Augusta  D.  Gus- 
tafson, deceased.  The  will  was  contested  on 
the  ground  of  mental  Incapacity  and  ondue 
Influence.  The  circuit  Judge  directed  a  ver- 
dict sustaining  the  will,  and  contestants  have 
brought  the  case  here  for  review  on  errmr. 

When  tbe  evidence  shows  conclusively  that 

deceased    possessed    sufficient    capacity    to 

make  a  will,  and  when  the  record  fails  to 

show  undue  Influence,  it  Is  entirely  proper  for 

the  trial  court  to  direct  a  verdict.    0'C!ounor 

T.  Madison,  98  Mich.  183,  67  N.  W.  105.    In- 

i  asmuch  as,  upon  a  careful  reading  of  the  rec- 

'  ord,  we  are  all  agreed  that  the  state  of  tbe 

■  record  Justifies  the  action  taken  by  the  cir- 

I  cult  Judge  In  this  case,  we  do  not  deem  it 

I  of  advantage  to  the  profession  to  enter  Int> 

'  a  detailed  statement  of  the  evidence  adduced 

I  on  tbe  trial    The  Judgment  will  be  affirmed. 

I  The  other  justices  concurred. 


PEASE  V.  (X)MMON  COUNCIL  OP  OTY  OF 
SAGINAW. 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

BOARDS  OF  HEALTH-EMPLOT«&-PHYSICIANS 

—  COMPENSATION  —  REDUCTION  OF  CLAIM  — 

COMMON  COUNCIL— ACCEPTANCE  OF  ORDER. 

1.  Where  a  board  of  health  was  established 

!  by  a  city  ordinance,  giving  it  all  the  powers  con- 

I  ferred  on  boiirds  of  health  of  townships  and 

{  cities  under  IIow.  Ann.  St.  c.  39,  which  gives 

such  boards  power  to  fix  the  compensation  of 
I  health  oQiccrs,  and  audit  the  tees  of  persons 
I  employed  by  them,  such  board  is  authorized  to 

fix  the  compensation  of  a  physician  employed 
I  by  them,  and  the  common  council  has  no  pow- 
I  er  to  reduce  the  amount  so  fixed. 
I  2.  Where  a  board  of  health  allowed  the  bill 
I  of  a  physician  employed  by  them,  and  certified 
I  such  biU  to  the  common  council,  which  reduced 
'  it,  and  allowed  it  as  reduced,  the  physician's 
I  action  in  accepting  and  casbinx  an  order  for 
I  the  reduced  amount  did  not  bar  Elm  from  main- 
I  taining  an  action  for  the  balance  of  bis  bill-. 

Certiorari  to  circuit  court.  Saginaw  coun- 
ty; Byron  A.  Snow,  Judge. 

Mandamus,  on  the  relation  of  L.  Wlllard 
Pease,  against  the  common^uncll  pt  the 
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olty  of  Snginaw  to  compel  reepondent  to  al- 
low his  cliiim  for  professional  services.  From 
an  order  denying  the  writ,  relator  brings 
•eertlorarl.    Reversed. 

WilUam  G.  Gage,  for  relator.     Henry  E. 
><aegely,  for  respondent. 

LOXO,  J.  Relator  Is  a  physician,  and  un- 
<ler  the  direction  of  the  board  of  health  of 
the  city  of  Saginaw  performed  professional 
services  for  the  city  In  certain  contagious 
diseases.  He  presented  his  bill  for  $4S0  to 
the  board  of  health,  and  that  body  allowed 
it  at  that  sum.  The  bill  was  then  certified 
to  the  controller  and  the  committee  of  the 
council  on  finance  and  auditing,  who,  after 
taking  testimony  as  to  the  value  of  the  serv- 
ices, reached  the  conclusion  that  the  usual 
charge  was  fS  per  visit.  Instead  of  $5,  as 
charged  by  the  relator,  and  thereupon  re- 
ported to  the  common  council  recommending 
that  the  claim  be  allowed  at  $292,  and  that 
relator  be  tendered  that  amount  In  full  set- 
tlement of  his  claim.  This  recommendation 
being  adopted  by  the  common  council,  the 

.  bill  was  allowed  at  that  sum.  An  order  was 
drawn  upon  the  city  treasurer  for  that 
amount  in  favor  of  the  relator,  which  order 
he  at  first  refused  to  take.  It  Is  the  claim 
of  relator  that  he  called  upon  the  city  clerit, 
who  Informed  him  he  could  take  the  order, 
and  tliat  It  would  not  be  a  receipt  In  full  for 
bis  services,  and  that  thereupon  be  took  the 
order.  The  city  refusing  to  pay  nnytliing 
more  upon  the  claim,  relator  presented  his 
petition  for  mandamus  to  the  circuit  court 
of  Saginaw  county  to  compel  respondent  to 
pay  the  balance  of  his  claim.  The  respond- 
ent filed  an  answer  to  this  petition,  setting 
op  the  facts,  and  claiming  that  the  relator 
had  accepted  the  order  In  full  payment  of 
his  claim.  A  replication  was  filed  to  this  an- 
swer, and  an  Issue  framed  upon  the  question- 
whether  the  relator  did  accept  the  order  In 
fnll  payment  of  his  claim.  The  court  found 
upon  that  question  In  favor  of  respondent 
The  city,  In  making  return  to  the  order  to 
show  cause  before  the  circuit  court,  returns 
that  the  value  of  relator's  services  did  not 
exceed  $292,  and  that  this  amount  was  ten- 

•  dered  him,  and  by  him  accepted.  In  full  pay- 
ment of  his  claim.  The  court  below  having 
denied  the  writ  of  mandamus,  the  case  Is 
brought  Into  this  court  by  writ  of  certiorari. 
It  is  claimed  by  connsel  for  relator:  (1)  That 
It  was  the  duty  of  the  board  of  health  to 
pass  upon  the  amonnt  of  compensation;  that 
tl!at  board  only  could  fix  the  amount  owing 
him;  and  that  the  amonnt  so  fixed  could  not 
l>e  reduced  by  action  of  the  common  council, 
but  that  It  was  bound  to  issue  the  order  to 
him  for  the  amonnt  claimed.  (2)  That,  al- 
though the  court  below  found  that  the  rela- 
tor accepted  the  $292  in  full  payment  of  his 
claim,  yet,  having  the  legal  right  to  the  full 
amonnt  allowed  by  the  board  of  health,  he 
is  not  estopped  from  claiming  the  balance 
due  hiBk 


Act   No.   45S,    Local   Acts   1889,    provides 
that:    "The  common  council  shall  have  pow- 
er by  ordinance  to  establish   a  board   of 
health  and  to  Invest  It  with  all  such  power 
and  to  impose  upon  it  such  duties  as  shall 
be  necessary  to  secure  the  Inhabitants  of 
the  dty  from  contagious,  malignant  and  In- 
fectious  diseases,    and   to   provide   for   its 
proper  organization  and  for  the  appointment 
of  proper  offloers;  to  make  all  such  by-laws, 
ordinances  and  regulations  for  the  govern- 
ment of  such  board  of  health  and  for  the 
preservation  of  the  health  of  the  Inhabitants 
of  the  city  as  shall  secure  the  prompt  and 
efficient  discharge  of  the  duties  imposed  up- 
on the  common  council  by  such  act"    Title 
9,  I  1.    Under  this  act  the  common  council, 
April  21,  1803,  passed  the  ordinance  to  estab- 
lish a  board  of  health,  prescribing  its  pow- 
ers and  duties.    The  ordinance  provides  that 
the  board  of  health  shall  consist  of  five  mem- 
bers, to  be  appointed  by  the  mayor  and  ap- 
proved by  the  council;  that  the  board  shall 
select  Its  own  president,  and  possess  all  the 
powers  and  perform  all  the  duties  imposed 
upon  boards  of  health  of  townships  and  cit- 
ies under  the  provisions  of  chapter  39,  How. 
Ann.  St.,  and  all  acts  amendatory  thereof. 
The  ordinance  also  provides  that  there  shall 
be  a  health  officer  annually  appointed  by  the 
common  council  from  each  of  the  taxing  dls- 
i  tricts  of  the  dty,  and  that  the  chief  of  po- 
lice of  said  city  shall  be  assistant  health  of- 
ficer, and  shall  have  the  power  to  detail  so 
many  of  the  police  force  of  said  city  to  as- 
sist him  in  the  discharge  of  his  duties  as  he 
may   deem  necessary.     It  Is  also  provided 
by  section  14  of  the  ordinance  that:    "Any 
and  all  expenses  Incurred  by  the  health  of- 
ficer or  assistant  health  officers  In  the  re- 
moval or  abatement  of  any  nuisance  or  In 
the  putting  of  any  premises  In  a  sanitary 
condition  shall  be  certified  by  said  o£9cer 
tmder  whose  direction  the  same  shall  be  ex- 
pended to  the  controller  of  said  city,  and 
shall  be  audited  and  paid  in  like  manner  as 
other  claims  against  the  city,"  etc.    It  ap- 
pears tliat  under  the  charter  of  the  city  all 
boards  have  the  power  to  certify  to  the  com- 
I  mon  council  for  payment  accounts  of  all  in- 
debtedness Incurrred  by  them.    It  Is  contend- 
'  ed  by  counsel  for  respondent  that  It  Is  ob- 
vious that  the  legislature  Intended,  by  en- 
acting the  foregoing  section  of  the  charter, 
'  to  lodge  the  power  in  the  common  council  to 
I  bind  the  city  In  regard  to  the  amount  of  any 
I  claim  against  It;   that  it  was  not  Intended 
I  that  the  expense  incurred  by  the  board  of 
health,  or  by  the  health  officer  or  his  as- 
sistants, should  be  fixed  and  determined  by 
the  board  of  health,  but  by  the  common 
I  council.    AVe  think  this  contention  cannot  be 
I  sustained,  for  the  reasons:    (1)  That  the  or- 
i  dlnance  does  not  apply  to  services  rendered 
,  by  the  health  officers;   (2)  that  the  value  of 
I  the  services  of  a  health  officer,  under  chap- 
1  ter  39,  How.  Ann.  St,  must  be  determined 
I  by  the  health  board.    The  ordinance  of  the 
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city  creating  a  board  of  bealtb  provides  that 
the  board  shall  possess  all  the  powers  of 
boards  of  health  In  townships  under  the  pro- 
visions of  chapter  39,  How.  Ann.  St.,  and  all 
acts  amendatory  thereof.  The  board  of 
health  In  townships  undw  that  chapter  bare 
the  power,  by  section  2,  to  fix  the  compensa- 
tion of  health  officers,  and  to  audit  all  fees 
and  charges  o^  persons  employed  by  them 
In  the  execution  of  the  health  laws  and  their 
own  regulations.  That  the  board  of  health 
can  fix  and  determine  such  compensation  has 
been  many  times  held  by  this  court  Wil- 
kinson V.  Long  Rapids  Tp.,  74  Micb.  G7,  41 
N.  W.  861;  Elliott  v.  Supervisors,  58  Mich. 
452.  25  N.  W.  461,  65  Am.  Rep.  706;  McKU- 
lop  y.  Board,  116  Mich.  617,  74.  N.  W.  10i50. 
Tlie  acceptance  of  a  part  of  the  amount  fix- 
ed by  the  health  board  will  not  preclude  the 
health  officer  from  receiving  the  whole.  Wil- 
kinson T.  Long  Rapids  Tp.,  74  Mich.  68,  41 
N.  W.  861.  The  order  of  the  court  below 
must  be  reversed,  with  costs,  and  an  order 
entered  here  directing  the  council  to  pay  the 
amount  found  due  by  the  health  board.  The 
other  Justices  concurred. 


THOMPSON  T.  BRONK  et  al. 
(Supreme  Court  of  Michigan.     May  7,  1001.) 

CONTRACTS-CONVICT  LABOR. 

Where,  under  a  contract  between  defend- 
ants and  the  warden  of  the  state  prison  by 
which  the  warden  waa  to  furnish  them  with  the 
labor  of  300  convicts  at  a  stated  price  per  day, 
the  plaintiff,  while  a  convict,  was  required  by 
the  warden  to  work  for  defendants,  and  they 
paid  the  state  the  contract  price  for  his  labor, 
after  plaintiffs  discharge  from  prison  he  can- 
not reco-»er  the  value  of  his  work  from  defend- 
ants, even  if  his  commitment  to  prison  was 
void,  since  he  bad  no  contract  relations,  express 
or  implied,  with  them. 

Error  to  circuit  court,  Jackson  county; 
Erastus  Peck,  Judge. 

Action  by  Frank  J.  Thompson  against  Ed- 
gar Bronk  and  another.  From  a  Judgment 
for  defendants,  plaintiff  brings  error.  Af- 
firmed. 

W.  D.  Fuller,  for  appellant  Wilson  & 
Cobb,  for  appellees. 

MONTGOMERY,  C.  J.  The  defendant 
Bronk  had  a  contract  with  the  warden  of  the 
state  prison  at  Jackson,  by  the  terms  of 
which  the  warden  was  to  furnish  to  defend- 
ant the  labor  of  300  convicts,  to  be  employed 
in  manufacturing  shirts,  at  a  stated  prico 
per  day.  The  defendant  Buffington  is  a  part- 
ner of  Bronk,  and  stands  in  the  same  re- 
lation to  plaintiff.  Under  the  contract,  the 
selection  of  men  was  left  with  the  warden, 
and  the  contractor  was  bound  to  accept  such 
able-bodied  men  as  were  supplied  him.  The 
plaintiff  was  committed  to  this  prison  by  the 
circuit  court  for  the  county  of  Newaygo,  and 
was  detained  under  a  commitment  claimed  to 
be  void  on  its  face.  The  plaintiff  was  by  the 
warden  assigned  to  work  on  defendant's  con- 


tract He  continued  on  tbli  contract  for  the 
period  of  576  days.  Defendant  paid  the  state 
for  plaintiff^s  labor  at  the  agreed  price.  Un- 
der a  rule  of  the  prison,  plaintiff  was  per- 
mitted to  receive  pay  from  the  defendants 
for  overtime,  and  for  doing  good  work, 
amounting,  in  the  aggregate,  to  $58.49.  The 
plaiutill,  on  obtaining  his  discharge  from  the 
custody  of  the  warden,  brought  this  action 
against  defendants  to  recover  for  the  value 
of  the  services  rendered.  The  declaration 
contains  tbe  labor  and  quantum  meruit 
counts.  The  circuit  judge,  after  finding  tbe 
above  facts,  entered  Judgment  for  defend- 
ants, and  plaintiff  brings  error. 

If  the  law  raises  an  Implication  of  a  prom- 
ise to  pay  plaintiff  for  these  services.  It  can- 
not be  an  implication  of  fact,  but  a  fiction. 
It  is  dear  that  defendant  had  no  thought  of 
accepting  services  from  plaintiff,  to  be  com- 
pensated In  any  other  way  than  imder  his 
express  contract  with  the  warden.  It  is  said. 
In  some  cases,  where  the  defendant  is  guilty 
of  a  wrong,  that  tbe  law  will  recogrnize  an 
implied,  or,  more  accurately  speaking,  a  con- 
structive, contract,  and  enforce  it  Hertzog 
V.  Hertzog,  29  Pa.  465.  But,  where  the  cir- 
cumstances repel  all  Implication  of  a  prom- 
ise in  fact  the  law  will  not  imply  a  promise, 
unless  something  has  been  done  on  which  an 
implication  of  a  promise  can  be  rested,  as 
In  the  case  of  a  sale  of  personal  property 
by  a  tort  feasor,  who  then  became  liable  to 
an  action  for  money  had  and  received.  Wat- 
son T.  Stever,  23  Mich.  386.  These  defend- 
ants contracted  with  a  third  party  for  labor- 
ers. Under  such  contract,  the  third  party 
furnished  certain  laborers,— among  them,  the 
plaintiff.  The  defendants  paid  to  the  third 
party  the  contract  price  for  the  labor  so  sup- 
plied. No  contract  relations  existed  between 
the  parties  to  this  suit  There  was  no  privi- 
ty between  them.  They  were  not  consenting 
bargainors,  coming  together  in  contract  re- 
lations manifested  by  some  Intelligible  con- 
duct, act,  or  sign,  and  the  whole  transaction 
was  brought  about  and  is  accounted  for  by 
circumstances  repelling  every  possible  impli- 
cation of  contract  relations.  Two  cases  are 
cited  In  support  of  plaintUTa  contention, 
which  at  first  reading  might  appear  to  give 
Bupport  to  his  claim,  but  we  think  these  cases 
liiay  be  distinguished.  In  Patterson  v.  Craw- 
ford, 12  Ind.  241,  a  recovery  was  had,  by  a 
convict  Improperly  Imprisoned,  against  the 
contractor  with  the  prison  authorities,  for 
services  had  while  unlawfully  in  prison.  In 
that  case  the  contract  was  for  the  service  of 
all  convicts,  at  a  gross  sum.  This,  of  course, 
meant  all  convicts  lawfully  confined.  The 
services  of  plaintiff  were  not,  therefore,  con- 
tracted for  or  paid  for  by  defendant  under 
his  contract  with  the  state.  The  defendant 
therefore  had  the  benefit  of  the  plaintlfTs 
services.  In  the  present  case  the  defendant 
paid  for  all  services  rendered,  and  this  dis- 
tinguishes the  case.  We  express  no  opinion 
as  to  whether  the  case  of  Pattei-son  r,  Craw- 
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■ford   -was  rightly  decided.    The  other  case  to 
Oreer  v.  Crltz,  53  Ark.  247,   13  S.  W.  764. 
In    tbat  case  the  county  court  undertook  to 
■enter-    into   a   contract   with    defendant   for 
plaintiff's  services  while  he  worked  out  a  fine 
Imposed  by  the  court.    The  county  Judge  bad 
no  power  to  make  such  a  contract,  and  de- 
fendant, being  a  party  to  the  contract  was 
held  bound  to  know  of  this  lack  of  authority, 
and  that,  as  he  had  the  benefit  of  plaintiff's 
services,  he  was  obliged  to  pay  for  them.    In 
tbe  present  case  the  defendants  were  not  re- 
sponsible for  the  plaintiffs  status  as  a  con- 
vict.   They   accepted   his   services   under  a 
perfectly  valid   contract   with   the   warden. 
Tttey  have  paid  for  such  services,  and  we 
tbink  the  law  will  Imply  no  promise  to  pay 
for    them   again.    Judgment  affirmed.    The 
otber  Justices  concurred. 


aSUNBR  et  al.  v.  BROOKS  et  al. 
tSapreme  Court  of  Michigan.  May  7,  1901.) 
FRAUDULENT  CONVEYANCES— DEED  TO  WIFE 
—LACK  OP  CONSIDERATION— SOL- 
VENCY OP  GRANTOR. 
Defendant  owned  160  acres  of  land,  40  of 
"Which  was  his  homestead,  another  40  was  mort- 
saged  for  more  than  it  was  worth,  and  the  re- 
maining 80  he  transferred  to  his  wife  without 
consideration.  In  a  suit  by  defendant's  mort- 
gagee to  set  aside  this  transfer  in  order  to  col- 
lect a  deficiency  Judgment,  it  appeared  that  an 
execution,  issued  against  defendant  shortly  titt- 
er  the  transfer,  had  heen  returned  nulla  bona, 
«nd,  though  defendant  testified  that  at  the  time 
of  the  transfer  he  owned  considerable  person- 
al propcrtf,  he  was  unable  to  remember  wheth- 
er or  not  it  was  mortgaged.  Held  not  to  show 
the  defendant  was  amply  able  to  pay  his  debts, 
and  had  no  creditors  other  than  the  plaintiff,  so 
as  to  make  the  transfer  to  tus  wife  valid. 

Appeal  from  circuit  court,  Ogemaw  coun- 
ty, in  chancery;  Nelson  Sharpe,  Judge. 

Bill  to  set  aside  a  deed  by  Leonhard  6ru- 
ner  and  another,  as  executors,  against  Hi- 
ram Brooks  and  another.  From  a  decree  in 
favor  of  complainants,  defendants  appeaL 
Affirmed. 

Merrie  H.  Abbott  and  Charles  S.  Abbott, 
for  appellants.    Ross  &  Harris,  for  appellees. 

MOXTGOMERY,  C.  J.  This  is  a  bill  Bled 
in  aid  of  an  execution  issued  on  a  deficiency 
decree.  From  a  decree  in  favor  of  complain- 
ant, defendants  appeal. 

The  facts  are  not  complicated.  In  August, 
1896,  complainant  filed  a  bill  to  foreclose  a 
mortgage  on  the  N.  W.  %  of  section  19,  town 
24  N.,  range  3  B.,  known  In  these  proceed- 
ings as  the  "Stottle  Farm."  Defendant  Hi- 
ram Brooks  testified  as  to  bis  purposes  at 
this  time  as  follows:  "I  presume  there  was 
some  talk  of  foreclosing  the  mortgage.  I 
talked  with  French  several  times.  I  was 
paying  10  per  cent  Interest  on  tbat  mort- 
gage, and  I  paid  10  per  cent  Interest  on  tbat 


mortgage  for  ten  or  twelve  years.  Q.  And 
you  got  about  tired  of  it?  A.  Yes,  I  got 
tired  of  it.  You  bet  your  life  I  got  tired  of 
it.  I  paid  10  per  cent  Interest  on  that  mort- 
gage, and  I  tried  to  get  French  to  come 
down  on  the  interest  and  I  couldn't  make 
anything  of  it.  He  wouldn't  If  be  bad 
come  down  to  8  per  cent  lijterest  I  would 
have  paid  the  Interest  and  probably  I  would 
have  been  paying  the  interest  yet  But 
when  I  had  to  pay  10  per  cent,  interest  I 
coudn't  stand  It  and  I  flaally  told  taim  that 
I  wouldn't  pay  any  more  Interest."  At  this 
date  defendant  Hiram  Brooks  owned  160 
acres,  upon  which  he  lived.  One  40  consti- 
tuted bis  homestead.  Another  40  Is  shown 
by  the  testimony  to  have  been  worth  ^100 
to  $150,  and  was,  on  the  lOtb  of  January, 
1897,  mortgaged  to  Tolfree,  Livingstone  & 
Co.  for  $350.  The  remaining  80  is  the  sub- 
ject of  this  suit  and  was  transferred  to  de- 
fendant Sarah  Brooks  on  the  18th  of  De- 
cember, 1806,  admittedly  without  considera- 
tion. The  foreclosure  case  proceeded  to  a 
decree  and  sale,  and  a  deficiency  decree  was 
entered  on  the  3d  of  April,  1897.  for  $491.01. 
This  showing  on  the  part  of  complainants 
made  a  prima  fade  case  under  Act  No.  09, 
Pub.  Acts  1807.  Defendants  offered  the  tes- 
timony of  the  two  defendants,  and  contend 
tbat  snch  testimony  shows  that  at  the  date 
of  the  transfer,  December,  1896,  Hiram 
Brooks  was  the  owner  of  ample  property  to 
cover  his  indebtedness,  and  that  the  com- 
plainants were  his  only  creditors.  There 
can  be  no  doubt  tbat,  if  the  record  estab- 
lishes these  facts,  the  transfer  to  Mrs. 
Brooks,  though  without  consideration,  Is  val- 
id. Woodwi  V.  Wooden,  72  Mich.  3S3.  40  N. 
W.  460;  Trust  Co.  v.  Adams,  100  MI'-h.  182, 
06  N.  W.  1094.  We  do  not  however,  find 
tbat  defendants'  contention  is  supported  by 
the  record.  In  1898  an  execution  was  placed 
in  the  bands  of  an  officer,  and  he  found  noth- 
ing to  levy  upon.  All  the  real  estate,  except 
tbe  homestead,  was  the  40,  worth  but  $100 
to  $150,  and  that  was  Incumbered  for  more 
than  its  value.  If  Hiram  had  property  suffi- 
cient to  satisfy  his  indebtedness  when  tbe 
transfer  was  made,  it  is  not  shown  what  had 
become  of  it  It  Is  true,  be  testifies  tbat 
when  this  deed  was  made  he  owned  15  bead 
of  young  cattle,  5  cows,  2  teams  of  horses, 
and  1  odd  horse:  but  on  cross-examination 
be  testified:  "The  personal  property  that  I 
bad  at  this  time  might  have  been  mort- 
gaged, but  I  don't  remember  whether  It  was 
mortgaged  at  that  date  or  not  It  is  my  best 
recollection  that  it  was  not"  This  does  not 
show  very  clearly  that  this  property  was 
subject  to  levy.  Much  less  does  It  show  that 
complainant  was  his  only  creditor.  The  de- 
cree of  the  circuit  Judge  was  fully  warranted. 
and  is  affirmed,  with  costs.  The  otlier  Ju» 
tices  concurred. 
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RAT  T.  McDBVITT  et  al. 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

SHBRIFF— EXECUTION— PUBLIC    POLICY— BOND 
OF  INDEMNITY. 

A  aheriff  baring  an  execution  in  liis  lianda 
w»a  notified  by  the  attorney  of  the  judgment 
debtors  that  the  execution  waa  void,  and  not 
to  levy,  and  ench  debtors  executed  a  bond  to 
indemnify  the  sheriff  against  loss  or  damage  for 
failing  to  levy.  The  validity  of  the  execution 
depended  on  a  new  statute,  which  had  not 
been  construed  by  the  court,  and  the  sherifC 
was  in  honest  doubt  as  to  bis  right  to  levy. 
Beld,  that  taking  the  bond  was  not  against 
public  policy,  nor  in  contravention  of  any 
statute,  and,  the  sheriff's  bondsmen  having  been 
compelled  to  pay  the  amount  of  the  execution, 
their  assignee  may  recover  on  the  bond  of  in- 
demnity. 
Hooker,  J.,  dissenting. 

Error  to  circuit  court,  Jackson  county; 
ErastuB  Feck,  Judge. 

Action  by  Pitta  B.  Ray  against  John  Mc- 
Devltt  and  another.  From  a  Judgment  for 
plaintiff,  defendants  bring  error.    Affirmed. 

Charles  A.  Blair  (Richard  Price,  of  coun- 
sel), for  appellants.  Wilson  &  Oobb,  for  ap- 
pellee. 

LONG,  J.  Plalntltr  brought  this  action  as 
assignee  of  Charles  0.  Bloomfleld,  Theodore 
A.  King,  and  Henrietta  Watts,  administra- 
trix of  the  estate  of  John  W.  Watts,  deceased, 
against  the  defendants  uix>n  a  bond  of  in- 
demnity. The  declaration  alleges  substan- 
tially: (1)  The  filing  of  an  official  bond  by 
Mark  H.  Ray,  as  sheriff  of  Jackson  county, 
with  CTharles  C.  Bloomfleld,  Theodore  A.  King, 
and  John  W.  Watts  as  sureties.  (2)  The  re- 
covery by  Zenas  R.  Wright,  In  the  Jackson 
circuit  court,  of  a  Judgment  against  T\^ll 
Beach,  John  McDevItt,  and  Edward  C.  Mor- 
rlssey,  which  Judgment  was  on  October  10, 
1880,  affirmed  by  the  supreme  court.  46 
N.  W.  673.  (3)  The  Issuing  of  an  execution 
upon  such  Judgment,  and  delivery  of  the 
same  to  said  Mark  H.  Ray,  sheriff,  etc., 
.  wherein  and  whereby  he  was  commanded 
that  out  of  the  goods  and  chattels  of  said 
Will  Beach,  John  McDevltt,  and  Edward  a 
Morrissey,  defendants,  he  should  cause  to  be 
made  the  said  damages  and  costs  aforesaid. 
(4)  That  McDevitt  and  Morrissey,  claiming 
that  said  Judgment  was  against  them  as 
sureties  on  Beach's  appeal  bond,  and  that 
the  execution  was  void  against  tbem  because 
the  same  was  not  Issued  seasonably,  and 
within  80  days  from  the  time  the  same  was 
legally  issuable,  notified  the  sheriff  not  to 
levy  the  same;  and,  for  the  purpose  of  avoid- 
ing a  levy  and  testing  the  legality  of  the 
execution,  gave  to  the  sheriff  an  indemnity 
bond,  which,  after  reciting  the  facts  lead- 
ing up  to  and  Including  the  delivery  of  the 
bond  to  the  sheriff,  reads  as  follows: 
"Whereas,  no  property  belonging  to  said 
defendant  Beach  can  be  found  within  said 
county,  and  said  John  McDevltt  and  Ed- 
ward 0.  Morrissey.  through  their  attorney. 


Richard  Price,  have  notified  Ray  that   be 
must  not  levy  said  execution  upon  the  prop- 
erty of  said  sureties  because  of  the  fact  th&t 
the  same  Issued  more  than  thirty  days  from 
the  time  when  the  same  was  legally  Issuable^ 
and  the  said  snretles  desire  to  test  the  legaQ 
right  of  said  plaintiff  to  cause  said  execu- 
tion to  be  levied  upon  their  property:    There- 
fore,  the   conditions   of   this   obligation    are 
such  that,  if  the  said  John  McDevltt  and 
Edward  0.  Morrissey  shall  well  and  truly 
keep  and  bear  harmless  and  Indemnify  the 
said  Mark  H.  Ray  of  and  from  all  harm,  let. 
trouble,  damages,  costs,  suits,  actions,  Judg- 
ments, and  executions  that  shall  or  may  at 
any  time  arise,  come,  or  be  brought  against 
him  for  refusing  to  levy  said  execution  up- 
on the  property  of  said  sureties,  then  this 
obligation  to  be  void;    otherwise  of  force." 
(5)  That  upon  the  execution  and  delivery  of 
said  bond  said  Mark  H.  Ray,  sheriff,  returned 
said  execution  to  said  circuit  court  without 
having  made  the  levy  thereunder,  and  with- 
out collecting  the  damages  or  costs  afore- 
said, or  any  part  thereof.    (6)  That  said  sher- 
iff, Mark  H.  Ray,  died;   and  after  his  death 
an  action  was  brought  against  the  sureties 
en  his  official  bond,  which,  on  the  death  of 
Watts,   one   of   said    sureties,   was   revived 
against  Bloomfleld  and  King,  and  Judgment 
rendered  against  them  in  the  supreme  court 
(7)  That  execution  was  levied  on  the  last 
Judgment,  the  amount  of  which  was  paid  by 
Bloomfleld,  and  Bloomfleld  and  King  became 
subrogated  to  all  the  rights  of  Sheriff  Ray 
under  the  indemnity  bond.    (8)  That  Bloom- 
fleld, King,  and  Henrietta  Watts,  administra- 
trix of  the  estate  of  John  W.  Watts,  assigned 
all  their  rights  under  said  bond  of  indemnity 
to  plaintiff.    (9)  That  by  reason  of  the  prem- 
ises plaintiff  became  entitled  to  maintain  an 
action  on   said  bond  of  indemnity  against 
defendants  for  the  recovery  of  the  amount 
p4ld  by  him  on  said  assignment    The  dec- 
laration also   contains   the   common   counts, 
but  all  claim  under  these  counts  was  waived, 
and  the  right  to  recover  based  upon  the  spe- 
cial count    Defendants  demurred  to  this  dec- 
laration on  the  grounds:    (1)  That  the  agree- 
ment to  Indemnify  was  Illegal  and  void,  as 
having  for  Its  object  the  violation  of  the  pub- 
lic duty  of  the  sheriff;    (2)  that  the  circuit 
court  had  no  Jurisdiction  of  the  action;    (3) 
that  the  agreement  was  not  assignable  in  the 
mander   set   forth   in   the   declaration,   and 
plaintiff  had  no  right  of  action  thereon.    The 
demurrer  was  overruled  In  the  court  below, 
and  Judgment  rendered  for  the  plaintiff  on 
said  special  count.    Defendants  bring  error. 
It  is  the  claim  of  the  defendants  that  the 
bond  declared  upon  Is  void  both  at  common 
law  and  under  the  Michigan  statutes.     A 
number  of  authorities  are  cited  by  counsel 
to  sustain  the  proposition  that  an  agreement 
by  a  third  pairty  to  indemnify  an  officer  for 
neglecting  his  duty  la  the  service  of  process, 
being  an  illegal  consideration,  is  void  at  the 
common  law.     It  U  claimed,,  on  the  other 
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tkand,  bj  counsel  for  plaintiff,  tbat  this  case 
cllffen  from  those  cited  In  that  the  parties 
'wrho  entered  into  the  agreement  are  the  debt- 
ors, or  parties  ngalnst  whom  the  execution 
In  the  hands  of  the  sheriff  ran,  and  that  they 
•were  directly  interested  in  preventing  the 
levy  upon  their  property.  It  Is  also  con- 
tended by  counsel  for  plaintiff  that  the  cases 
cited  by  counsel  as  directly  affecting  the  ac- 
tion of  the  sheriff  relate  to  capias,  or  other 
process,  by  v?hlch  the  sheriff  was  directed  to 
take  the  body  of  the  debtor  In  exccntion; 
that  the  acts  In  these  cases  were  violations 
of  the  statutes  which  relate  to  the  taking 
of  the  body  of  the  debtor.  The  cases  relied 
upon  by  defendants'  counsel  are:  Uodsdon 
V.  Wllkins,  7  Greenl.  113;  Webber's  Exrs  v. 
Blunt,  19  Wend.  188;  Placket  v.  Gresham,  S 
Salk.  75:  Scott  v.  Shaw,  13  Johns.  378;  Den- 
ny T.  Lincoln,  6  Mass.  3S5;  Hinman  t. 
Breea,  13  Johns.  529;  Goodale  v.  Holridge,  2 
Johns.  193;  Paclcard  v.  Tisdale,  50  Me.  376. 
In  most  of  these  cases  the  illegal  act  com- 
plained of  against  the  sheriff  relates  to  his 
act  in  releasing  a  body  execution,  and  It  is 
well  settled  that  In  such  cases  the  act  is  il- 
legal and  told  as  against  public  policy.  We 
think,  however,  the  rale  is  not  strictly  con- 
fined to  cases  where  the  sheriff  has  been  di- 
rected to  take  the  body  of  the  debtor  in  exe- 
cution. In  the  case  of  Buffendeau  v.  Brooks, 
28  Cal.  &11,  the  bond  taken  by  the  sheriff  to 
Indemnify  him  from  loss  or  damage  by  rea- 
son of  his  proceeding  with  the  sale  of  certain 
goods  and  chattels  was  held  void.  The 
proofs  in  that  case  show,  however,  that  at 
the  time  the  bond  was  delivered  to  the  sher- 
iff be  had  notice  that  the  Judgment  he  was 
about  to  enforce  by  a  sale  of  the  chattels 
under  the  execution  had  been  discharged  by 
process  of  law,  and  also  that  an  injunction 
was  out  against  New,  the  plaintiff,  restrain- 
ing the  sale.  The  sheriff,  upon  taking  the 
bond  of  indemnity,  proceeded  with  the  sale 
notwithstanding  the  injunction  of  the  court. 
The  bond  was  held  void  by  reason  of  the  un- 
lawful act  of  the  sheriff  in  violating  the  in- 
junction. The  case  was  referred  to  by  this 
court  in  Klock  v.  Pack,  112  Mich.  670,  71  N. 
W.  401,  and  In  that  case  it  was  held  tl^at  the 
bond  given  to  a  garnishee  pending  Judgment 
in  the  principal  suit  to  indemnify  him  against 
harm  and  damage  resulting  from  the  Im- 
mediate payment  to  the  plaintiff  therein  of  a 
portion  of  a  fund,  which,  according  to  his 
disclosure  in  the  case,  he  held  as  trustee  for 
the  principal  defendant,  was  not  void  on  the 
ground  of  public  policy.  The  case  was  dis- 
tinguished from  the  case  of  Bnffendeau  v. 
Brooks,  supra.  We  think  the  present  case  is 
plainly  distinguishable  from  the  cases  cited 
by  defendants'  counsel  Here  the  bond  was 
taken  at  the  request  of  counsel  for  these 
very  defendants.  The  case  is  not  like  one 
wbei«  the  sheriff  holds  an  execution  by 
which  he  is  directed  to  take  the  body  of  the 
debtor,  or  where  he  is  proceeding  in  violation 
of  an  InJunctliHi,  or  some  other  order  of  the 


court  It  appears  here  that  the  sheriff  was 
Impressed  with  the  idea,  conveyed  to  him  by 
Mr.  Price,  the  attorney  for  the  sureties,  that 
the  a^ecutlon  had  been  improvldently  issued. 
Had  that  contention  been  sustained  by  this 
court,  it  would  have  appeared  at  once  that 
the  sheriff  had  no  right  to  make  the  levy. 
There  Is  no  doubt  but  that  all  the  parties 
were  acting  In  good  faith  at  the  time,  as  no 
construction  had  then  been  given  to  that 
statute.  We  think  it  must  be  held,  under 
these  circumstances,  that  the  taking  of  the 
bond  was  not  against  public  policy,  and  was 
not  in  contravention  of  any  statute  of  this 
state.  This  was  not  an  illegal  act,  and  the 
bond  was  given  upon  sufficient  consideration 
to  entitle  the  plaintiff  under  his  assignment 
to  maintain  his  action  thereon.  The  Judg- 
ment below  most  be  affirmed. 

MOORE,  J.,. concurred  with  LONG,  J. 

GRANT,  J.  I  concur  in  the  conclaslon 
reached  by  my  Brother  LONG.  The  gen- 
eral rule  Is  conceded  that  a  bond  of  indem- 
nity, taken  by  a  sheriff  to  indemnify  him  for 
willful  neglect  of  duty  In  the  service  of  pro- 
cess of  the  court,  is  founded  on  an  Illegal 
consideration,  and  is  void  as  against  public 
policy,  both  at  common  law  and  under  the 
statute  of  this  state.  S  Comp.  Laws,  f  11,332. 
To  be  void  under  the  statute,  and  to  sub- 
ject the  officer  to  the  penalty  therein  provid- 
ed, the  neglect  or  refusal  must  be  willful. 
It  Is  also  conceded  that  there  are  many  cases 
where  such  acts  are  not  held  void  as  against 
public  policy,  and  where  such  bonds  of  in- 
demnity are  sustained.  When  a  party  seeks 
to  take  advantage  of  his  own  act  and  of  the 
act  of  an  officer,  done  at  his  request,  and  for 
his  beneSt,  at  his  urgent  solicitation,  and  at 
the  advice  of  his  attorney,  who  is  an  officer 
of  the  court,  the  act  done  must  be  clearly 
shown  to  be  "injurious  to  the  public,  or 
against  the  public  good."  It  was  said  in  Rich- 
ardson V.  MeUish,  2  Bing.  229:  "It  [public 
policy]  Is  a  very  unruly  horse,  and  when 
once  you  get  astride  of  It  you  never  know 
where  it  may  carry  you.  It  may  lead  from 
sound  law.  It  is  never  nrged  at  all  but  when 
other  points  fail."  Such  a  horse  must  be 
ridden  with  great  care  and  discrimination. 
The  learned  counsel  for  the  appellants  con- 
cede that  there  are  exceptions  to  the  rule. 
They  say:  "We  ape  aware  that  ka  exception 
exists  to  the  rule  in  that  class  of  cases  where 
the  act  indemnified  against  is  apparently 
right,  and  in  the  furtherance  of  a  legal  claim, 
and  the  party  committing  the  act  is  igno- 
rant of  the  fact  that  he  is  doing  wrong;  the 
distinction  being  that.  If  the  act  threatened 
or  agreed  to  be  done  is  known  at  the  time 
to  be  wrongful,  an  express  promise  to  in- 
demnify is  illegal,  bnt,  if  this  is  not  knovtm 
at  the  time,  and  the  act  is  seemingly  lawful, 
the  bond  of  Indemnity  is  valid."  Mr.  Price, 
who  was  the  attorney  for  these  defendants 
In  the  suit  in  which  the  execution  was  la- 
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sued,  advised  the  sheriff  that  <:lie  execution 
was  Toid.  The  question  had  never  been  de- 
cided. It  was  doubtful.  ITie  court  below 
held  with  the  contention  of  Mr.  Price,  but 
that  decision  was  reversed  in  this  court. 
How  can  Mr.  Price  now  contend  that  the 
"act  indemnified  against  was  not  apparently 
right,  and  in  the  furtherance  of  a  legal 
claim"?  The  sheriff  was  not  a  lawyer;  5Ir. 
Price  was.  Mr.  Price  informed  the  sheriff 
that  he  would  be  liable  in  damages  if  he 
made  the  levy.  He  was  willing,  therefore, 
under  the  advice  of  Mr.  Price,  to  tali:e  a 
bond  which  would  protect  him,  and  also 
would  Insure  the  collection  of  the  plaintiff's 
claim.  If  the  court  should  decide  against 
Price's  contention.  I  think  the  case  is  clear- 
ly within  the  following  decisions:  Shotwell 
V.  Hamblln,  23  Mlsa.  150;  Gleason  v.  Brlggs, 
28  Vt  135;  Handle  v.  Harris,  14  Tenn.  508; 
Strafford  Oo.  v.  Jaclsson,  14  N.  H.  16;  Town 
of  Stonlngton  v.  Powers,  37  Conn.  439;  Joyce 
V.  Williams,  Tayl.  27;  Foster  v.  Claris,  19 
Pick.  329.  The  sheriff  acted  In  entire  good 
faith,  and  so  undoubtedly  did  these  defend- 
ants and  their  attorney.  Price.  There  has 
been  no  wiUful  misconduct  or  bad  faith  on 
the  part  of  any  one,  unless  it  has  been  on 
the  part  of  these  defendants  In  now  trying  to 
avoid  the  consequences  of  the  kindly  act  of 
the  sheriff  to  benefit  them.  I  think  the  case 
is  clearly  within  the  exception,  and  not  with- 
in the  rule. 

MONTGOMERY,  0.  J.,  concurred  with 
GRANT,  J. 

HOOKER,  J.  (dissenting).  In  my  opinion, 
a  sheriff  who  contracts  with  an  execution 
debtor  to  omit  service  of  his  execution,  and 
does  omit  to  serve  it  accordingly,  is  guilty 
of  malfeasance  in  office;  and  it  is  as  true 
when  the  writ  is  a  fieri  facias  as  It  is  in  the 
case  of  a  capias  ad  satisfaciendum.  The  con- 
tract Is  admittedly  illegal  and  void  in  the 
latter  case,  and  there  is  no  difference  In  prin- 
ciple. Where  parties  make  an  Illegal  con- 
tract, the  law  declines  to  enforce  it,  leaving 
the  parties  where  it  finds  them.  This  case 
is  not  changed  by  the  fact  that  one  of  the 
pnities  has  profited  by  the  arrangement 
That  is  usually  the  case.  Anderson  v.  Fams, 
7  Black.  343;  Greathouse  v.  Dunlap,  3  Mc- 
Lean, 303,  Fed.  Gas.  No.  5,742;  3  Wait.  Act. 
&  Def.  683;  Page  v.  Trufant,  2  Mass.  159;  1 
Walt,  Act  &  Def.  689,  and  cases  cited.  I 
think  that  tt  is  against  public  policy  for  an 
officer  to  take  a  bond  from  his  execution 
debtor  to  iudemuify  him  for  omitting  to 
make  a  lawful  levy  which  the  law  and  his 
writ  command  him  to  make,  and  the  ques- 
tion of  good  faith  is  not  Involved.  The  ille- 
gality of  a  promise  to  omit  a  duty  does  not 
depend  upon  the  officer's  good  or  bad  faith. 
There  may  be  no  moral  turpitude  Involved, 
but  the  law  forbids  such  contracts,  and  they 
are  void.  In  Blackett  v.  Ot'lssop,  1  lA.  Raym. 
279,  it  was  held  that  if  the  sheriff  take  a 


bond  or  promise  to  keep  him  harmless  In  tbe 
doing  of  a  lawful  act  it  is  good;   but  if    It 
be  In  the  doing  of  that  which  he  ought  not   to 
do,  the  bond  is  void.    In  Stotestmry  v.  Smitli. 
2  Burrows,  i)24,  a  sheriff  accepted  ball  upon 
the  promise  by  the  debtor  to  pay  bim  slz 
and  one-half  gnlaetM.    Held,  that  the  prom- 
ise to  pay  was  void  upon  the  ground  that    It 
wns  an  illegal  contract  In  Deoson  v.  Slcdg-e, 
2  Dev.  136,  a  promise  to  Indemnify  a  sheriff 
for  neglecting  to  levy  a  fl.  fa.,  or  for  post- 
poning his  execution,  was  said  to  be  bad; 
but  that  If  It  had  been  a  bond  to  Indemnify 
the  sheriff  for  levying  a  fl.  (a.  against  A^ 
upon  goods  in  the  possession  of  B.,  It  would 
have  been  good.     In  the  case  of  James  v. 
Hendree's  Adm'r,  34  Ala.  488,  the  defendant: 
was  warned  to  work  on  the  highway.    An- 
other made  an  agreement  with  him  to  in- 
demnify him  against  prosecution  for  his  de- 
fault If  he  would   refuse  to   perform    the 
work.    The  contract  was  held  illegal,  as  the 
duty  to  work  upon  the  highway  was  cast  up- 
on him  by  law.  In  Cole  v.  Parker,  7  Iowa,  167. 
a  bond  taken  to  induce  an  officer  to  omit  the 
levy  of  an  execution  was  held  to  be  void.    It 
was  therefore  held  that  It  could  dot  be  made 
valid  by  adoption  by  the  execution  plaintiff. 
In  Cass  Co.  v.  Beck,  76  Iowa,  487,  41  N.  W. 
200,  it  was  held  that  abandonment  of  pro- 
ceedings to  collect  a  tax  by  distress  upon 
a  promise  to  pay  was  based  upon  an  illegal 
consideration,  and  the  promise  was  void.   In 
Keuworthy  v.  Stringer,  27  Ind,  488,  a  sheriff 
released  a  prisoner  convicted  of  riot  upon 
the  promise  of  and  offer  to  pay  his  fine. 
The  contract  was  held  to  be  Illegal,  and  it 
could  not  be  enforced.    In  Commissioners  of 
Lake  Fork  Special  Drainage  Dlst  v.  People. 
138  111.  87,  27  N.  E.  857,  an  agreement  for 
a  consideration  not  to  tax  land  of  one  out- 
side of  the  district  was  held  void.    See,  also, 
Penn  v.  Bomman,  102  111.  523.    In  the  case 
of  Hodsdon  v.  Wilkins,  7  Greenl.  113,  a  sher- 
iff admitted  that  he  might  have  arrested  an 
execution  debtor  on  execution,  but  relying 
upon  his  promise  to  see  him  harmless,  allow- 
ed the  execution  to  run  down.    The  contract 
was  held  to  be  Illegal  and  void.    In  Barnes 
V.  Jackson,  2  Sneed,  410,  a  contract  to  hold 
up  an  execution  if  the  defendant  would  pay 
the  officer's  commissions  was  held  to  be  void. 
In  Millard  v.  Canfleld,  6  Wend.  61,  security 
taken  by  the  arresting  officer  for  the  appear- 
ance of  the  defendant  was  held  void.     See 
Scott  V.  Shaw,  13  Johns.  878.    Webber's  Ex'rs 
T.  Blunt  19  Wend.  187:     "A  promise  to  a 
sheriff  to  Indemnify  him  against  all  damages 
to   which   he  may  be  subjected  In   conse- 
<}uence  of  discharging  from  custody  a  third 
person  whom  he  has  arrested  on  legal  pro- 
cess is  void  as  taken  colore  officii,  although 
the  sheriff  was  induced  to  grant  the  dis- 
charge upon  a  false  representation  of  the 
promisor  that  the  debt  to  enforce  the  pay- 
ment of  which  the  process  had  issued  liad 
been  satisfied."    The  court  said  further:    "A 

willful  disobedience,  even,  to ^he  civil  pro- 
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cess  ot  the  court,  is  such  an  abuse  as  would 
not  only  subject  ttae  sheriff  to  punishment 
as  for  a  contempt,  but  to  an  Indictment  It 
la  a  violation  of  his  oath  of  office.  The  ques- 
tion is  whether  he  could  escape  such  a  con- 
Bequeuce  because  some  one  tells  him  that 
there  is  somewhere  a  secret  vice  in  the  Hue  of 
proceedings  by  which  the  writ  may  be  avoid- 
ed. Would  any  court  listen  to  such  a  defense 
for  a  moment?'  In  Harrington's  Adm'r  v. 
Crawford,  Gl  Mo.  App.  221,  it  was  held  that 
a  bond  indemnlfylug  a  sheriff  agalust  loss 
for  omlttiug  to  do  that  wtiicb  it  is  his  duty 
to  do— as  to  execute  final  process— is  void,  as 
against  public  policy,  and  no  recovery  con  he 
had  thereon.  In  Prewltt  v.  Garrett,  6  Ala. 
128,  It  was  held  that  a  bond  given  by  an  ex- 
ecution defendant  to  the  sheriff  to  save  him 
harmless  for  omitting  to  levy  an  execution 
on  the  property  of  a  stranger  to  the  judg- 
ment was  illegal  and  void.  We  are  cited  to 
several  cases  as  supporting  the  proposition 
that  such  security  taken  bona  fide  is  not 
void.  An  examination  of  those  cases  shows 
very  few  of  them  in  pohat  In  the  case  of 
Shotwell  V.  Hamblln,  23  Miss.  156,  an  ac- 
tion of  assumpsit  was  brought  by  an  officer 
upon  the  promise  by  an  execution  creditor 
to  indemnify  him  against  other  execution 
creditors  if  be  would  pay  over  and  appro- 
priate the  money,  and  in  satisfaction  of  his 
execution,  to  the  exclusion  of  others  upon  a 
claim  of  priority.  The  court  said:  "An 
agreement  to  indemnify  the  sheriff  for'  an 
act  to  be  done  by  him  in  plain  violation  of 
bis  duty  is  invalid,  «ven  in  case  of  a  dis- 
puted right,  in  case  bonds  of  indemnity  giv- 
en to  induce  a  levy  are  clearly  Illegal."  The 
court  held  that  the  act  was  not  in  plain  vio- 
lation of  his  duty,  and  authority  is  cited.  In 
the  case  of  Strafford  Co.  v.  Jackson,  14  N.  H. 
16,  a  prisoner  gave  Us  note  for  the  amount 
of  the  fine  and  costs  in  accordance  with  an 
order  made  by  the  Judge.  It  was  held  that 
this  was  within  the  power  of  the  Judge.  In 
the  case  of  Town  of  Stonlngton  v.  Powers.  37 
Conn.  439,  an  officer  on  his  way  to  Jail  with 
a  prisoner  accepted  his  note,  payable  to  the 
town,  for  the  amount  of  the  fine,  and  releas- 
ed him.  The  fine  was  payable  to  the  town, 
and  the  town  approved  the  action  of  the  of- 
ficer, and  accepted  the  note.  It  was  held 
that  the  note  was  not  void.  The  cases  of 
Handle  v.  Harris,  14  Tenn.  16,  Joyce  v.  Wil- 
liams, Tayl.  27,  and  Foster  v.  Clark,  19  Pick. 
329,  may  perhaps  be  said  to  sustain  plain- 
tiff's contention.  All  of  them,  however,  seem 
to  be  cases  of  first  impression,  no  authori- 
ties being  cited  in  support  of  them.  Of  the 
latter  It  was  said  in  the  case  of  Harrington 
V.  Crawford,  supra:  "In  Foster  v.  Clark,  19 
Pick.  329,  which  case  goes  further  In  that 
direction  than  any  we  have  been  able  to  find, 
an  officer  was  upheld  in  enforcing  the  prom- 
issory note  of  a  third  person  given  to  him 
to  release  an  attachment  on  mesne  process. 
The  court  lays  stress  upon  the  fact  that  the 
process  was  mesne  process,  and  tluit  the  note 
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waa  that  of  a  third  person,  which  might  be 
treated  in  the  nature  of  a  forthcoming  obli- 
gation, such  obligations  being  always  upheld 
in  the  law.  We  have,  however,  been  unable 
to  find  any  case  which  goes  to  the  extent 
that  an  obligation  taken  to  protect  the  of- 
ficer in  disobeying  the  final  process  of  a 
court  from  the  person  agifinst  whom  the  pro- 
cess is  directed  can  be  upheld.  In  holdiue 
that  such  an  obligation  can  be  upheld  as 
lawful,  provided  tlie  officer  acted  upon  a 
well-founded  doubt  as  to  the  rights  of  the 
plaintiff  in  the  writ,  the  trial  court  made  a 
dangerous  departure  from  principles  recog- 
nized as  governing  the  rights  and  duties  of 
executive  officers.  This  departure  we  cannot 
sanction,  and  hence  must  reverse  the  Judg- 
ment" The  Judgment  should  be  reversed, 
with  costs. 


LINE  et  al.  v.  McOALL  et  aL 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

PARTNERSHIP— JUDOMENT—RELBASE— FRAUD 
—ASSIGNMENT  OF  PART  OF  JUDG- 
MENT-VALIDITY. 

A.  and  L.  were  partners,  and  as  such  ob- 
tained a  judgment  against  defendants  for  $6,- 
000.  On  July  26,  VSK,  L.  assigned  his  interest 
in  the  Judgment  to  plaintiff,  and  notice  thereof 
was  served  on  defendants'  attorney.  In  Au- 
gust, 1895,  A.  settled  with  defendants,  through 
their  attorney,  for  $1,100,  and  A.  executed  a 
release  of  the  judgment  in  the  name  of  the  firm. 
Held  that,  as  the  assignment  of  a  part  of  the 
judgment  was  enforceable  In  equity,  a  decree 
dismissing  plaintiff's  bill  to  set  aside  the  sat- 
isfaction of  the  judgment  was  erroneous. 
Grant  J-,  dissenting. 

Appeal  from  circuit  court  Ontonagon  coun- 
ty, in  chancery;  Norpian  W.  Haire,  Judge. 

Bill  by  Mary  Line  and  others  against  Alex- 
ander McCall  and  others  to  set  aside  a  set- 
tlement and  release  of  a  Judgment  From  a 
decree  dismissing  the  bill,  pUiintlffs  appeal. 
Reversed. 

Ball  &  Ball,  for  appellants.  Arch.  B.  Bld- 
redge,  for  appellees. 

GRANT,  J.  In  1894,  and  until  some  time 
in  1896,  Lou  J.  Le  Veque  and  Henry  Alway 
were  co-partners;  their  business,  as  testified 
to  by  Le  Veque,  being  "making  board  timber, 
bnylng  and  selling  pine  lands,  looking  up 
lands,  estimating  timber,  taking  options,  and 
making  waney  board  timber."  They  claim  to 
have  made  a  parol  contract  with  defendants 
by  which  it  was  agreed  that  they  wera  to 
get  out  for  the  defendants  waney  pine  tim- 
ber on  certain  descriptions  of  land,  for  which 
they  (the  plaintiffs)  were  then  negotiating, 
and  which  they  claim  to  have  afterwards 
purchased  under  the  contract  with  defend- 
ants. They  also  claim  for  services  in  ac- 
quainting defendants  with  the  fact  of  there 
being  a  large  quantity  of  pine  timber  upon 
these  same  lands.  Le  Veque  &  Alway  com- 
menced a  suit  by  attachment  January  25, 
1896,  and  caused  a  large  amount  of  timber 
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belonging  to  the  defendants  to  be  seized. 
Tbls  suit  was  based  upon  tbe  alleged  refusal 
of  defendants  to  carry  out  this  contract. 
The  ground  alleged  for  the  attachment  was 
that  the  obligation  upon  which  suit  was 
brought  was  fraudulently  incurred  by  the  de- 
fendants. Defendants  moved  to  dissolve  the 
attachment  Thi^  motion  was  beard  upon 
the  merits,  and  the  record  contains  the  testi- 
mony of  Le  Vequc  and  Alway,  then  taken. 
Defendants  denied  making  the  agreement 
The  attachment  was  dissolved,  and  there  Is 
nothing  in  the  testimony  of  Le  Veque  and 
Alway  to  Justify  their  affldavlt  for  the  at- 
tachment. Issue  was  duly  framed  In  the 
auit  and  the  case  noticed  for  trial  at  the  June 
term  in  the  chrcult  court  for  the  county  of 
Ontonagon.  On  June  24tb  the  defendants, 
through  their  attorney,  William  S.  Hill,  made 
an  application  for  a  continuance,  which  was 
denied.  The  attorney  of  record  for  Le  Veque 
&  Alway  was  not  present  but  they  were 
represented  by  one  Charles  Line,  an  attor- 
ney, and  a  brother-in-law  of  Le  Veque.  Hill 
entered  Into  verbal  negotiations  with  Line 
and  the  platntiflTs  for  a  continuance  of  tbe 
case.  McBurney  w&s  the  one  with  whom 
plaintiffs  claimed  that  their  contract  was 
made,  and  he  was  the  material  witness  In 
the  case.  He  was  absent  in  Canada.  Hill 
testified  that  be  had  made  an  arrangement 
for  a  continuance  of  the  case  upon  payment 
of  $400  upon  another  claim  which  pliUntifts 
had  against  defendants.  Hill  returned  to 
Marquette,  hta  home,  and  sent  an  order  for 
$400  in  accordance  with  the  supposed  agree- 
ment for  a  continuance.  Plaintiffs  denied 
the  arrangement,  and  took  Judgment  on  the 
28th  of  June  for  $5,902.  At  the  time  of  r.-n- 
dering  the  Judgment  the- court  made  an  order 
allowing  the  defendants  20  days  In  wliicb  to 
file  a  bond  to  pay  whatever  Jud^rnent  should 
be  recovered  on  a  retrial,  and  also  extending 
the  time  until  the  first  day  of  the  next  term 
—October— in  which  to  move  for  a  new  trial. 
This  was  \n  accordance  with  a  telegram  of 
the  28th,  sent  to  Mr.  Hill  by  Mr.  R.  C.  Flnn- 
nigan,  one  of  the  attorneys  for  plaintiffs,  who 
bad  gone  to  Ontonagon  after  Mr.  Hill  liad 
left  This  teHegram  reads  as  follows:  "Par- 
ties positively  will  not  continue  Le  Veque 
case,  but  If  you  will  give  bond  satisfactory 
to  us  to  pay  whatever  Judgment  recovered 
on  retrial,  and  pay  costs  of  tbls  term,  will 
consent  that  new  trial  be  ordered.  This  is 
very  best  clients  permit  me  to  offer.  An- 
swer immediately.  Court  now  waiting."  To 
which  Mr.  Hill  replied  immediately  by  tele- 
gram to  the  circuit  Judge:  "Flannlgan  of- 
ferq  retrial  on  our  giving  bond.  I  prefer 
trial  on  Monday.  Can  I  have  It?  If  not, 
will  accept  Flannlgan."  Before  this  tele- 
gram  was  received  by  the  circuit  judge.  Judg- 
ment had  been  taken.  To  this  telegram  the 
Judge  replied:  "Judgment  for  plaintiff  for 
$6,002.00.  Telegram  came  too  late.  For- 
ward your  bond  soon.  I  go  home  to-mor- 
row."    To  this  Mr.  Hill  repUed,  "Give  me 


stay  for  20  days  to  get  bond  until  next  term 
to  move  for  new  trial,"  to  which  the  Judge 
replied,  "Tes;  this  Is  bond  under  Flannigan's 
proposition."  On  July  8th,  Mr.  Bro'Wn,  the 
attorney  of  record  for  plaintiffs,  sent  to  Mr. 
Hill  a  form  of  bond  in  the  penal  sum  of  $8,- 
000,  with  a  stipulation  for  vacating  the  Judg- 
ment upon  the  execution  of  the  bond.  In  re- 
ply to  this  Mr.  Hill  wrote,  offering  a  bond 
for  $3,500,  to  which  Mr.  Brown  replied,  ou 
July  13th,  that  a  bond  In  the  sum  of  $G,0CK) 
would  be  satisfactory.  On  July  18th,  Mr. 
Hill  entered  a  motion  for  a  new  trial,  at  the 
same  time  filing  a  bond  in  the  sum  of  .$3,500. 
Learning  that  an  execution  had  been  issued, 
Mr.  Hill  then  filed  a  bond  In  the  sum  of  $6,- 
000,  whereupon  the  circuit  Judge,  on  the  24th 
day  of  July,  entered  an  order  reciting  the 
filing  of  the  two  bonds,  and  recalling  the  ex- 
ecution until  the  motion  for  the  new  trial 
could  be  heard.  This  was  superseded  by  a 
similar  order,  made  August  6,  1805.  While 
matters  thus  stood,  defendants  and  I^  Veque 
&  Alway,  through  Mr.  Alway,  entered  into 
on  agreement  of  settlement  of  this  suit  and 
all  other  differences  between  thsm.  By  this 
settlement  defendants  were  to  pay  Le  Veque 
&  Alway  $1,100.  Before  the  amount  was 
paid,  Le  Veque  &  Alway  were  to  produce  a 
release  and  discharge  of  all  claims  by  or  on 
behalf  of  their  attorneys.  Such  releases 
were  obtained  from  all  the  attorneys,  and  on 
the  lltb  of  September  $1,100  was  paid,  and 
Le' Veque  &  Alway  gave  a  receipt  in  accord- 
ance with  the  agreement  of  the  settlement; 
the  receipt  being  executed  In  tbe  name  of 
the  firm  by  Mr.  Alway.  Satisfaction  of  the 
Judgment  was  duly  executed  by  Alway  in  tbe 
name  of  the  firm,  and  was  duly  filed  In  the 
circuit  court.  On  February  1, 1895,  Le  Veijue 
&  Alway  executed  an  agreement  to  Luther 
M.  Packard  and  Albert  J.  Pauli,  reciting  a 
consideration  of  one  dollar  and  other  valua- 
ble things,  and  agreeing  to  pay  said  Pack.ard 
and  PauU  "an  amount  In  money  equal  to  fif- 
teen per  cent,  of  the  total  amount  recovered 
by  us,  after  paying  all  legitimate  expenses  of 
suit.  In  a  suit  commenced  by  attachment  by 
us  against  Alexander  McCall  and  James  Mc- 
Burney in  the  circuit  court  for  the  county  of 
Ontonagon,  January  25,  1895."  The  agroe- 
ment  further  recited:  "We  also  agree,  for 
the  consideration  above  mentioned,  to  allow 
B.  J.  Brown,  Esq.,  attorney  of  record  In  said 
case,  on  the  final  settlement  of  the  case  ei- 
ther by  Judgment  In  favor  or  otherwise  to 
deduct  from  such  amount  the  fifteen  per 
cent  aforesaid,  and  to  pay  the  same  to  said 
Luther  M.  Packard  and  Albert  J.  Paull;  the 
balanoe  to  be  paid  to  us."  On  July  26,  ISO."). 
Le  Veque  made- an  assignment  of  bis  Interest 
In  the  Judgment  to  Mary  Line.  On  the  9tU 
of  September  a  notice  of  this  assignment  was 
served  on  Mr.  Hill.  On  the  same  day  notice 
was  also  served  of  the  agreement  with  Pack- 
ard and  Paidl.  Subsequently  complainants 
filed  this  bill  to  set  aside  the  settlement  and 
satisfaction  of  tbe  Judgment    Tbe  case  was 
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beard  apon  plendtnga  and  proofs  taken  in 
ui>eu  court,  and  tlie  bill  dismissed. 

1.  Tbe  claims  of  tbe  complainants  are: 
(1)  That  there  was  no  legal  consideration  for 
the  settlement  and  discharge  of  the  Judg- 
ment; (2)  that  it  was  fraudulent  and  there- 
fore not  binding;  (3)  that  it  was  unreason- 
able, unjust,  and  a  fraud  opon  complain- 
ants; (4)  that  Alway  had  no  authority  as 
against  complainants  to  settle  and  discharge 
the  judgment  without  the  consent  of  the 
complainants.  Complainants  invoice  the  rule 
that  a  payment  of  a  part  of  a  liquidated 
amount  is  no  consideration  for  the  agree- 
ment to  release  the  remainder,  but  is  only 
a  payment  pro  tanto.  The  rule  is  conceded. 
The  only  dispute  is  Its  applicability  to  the 
case.  Complainants  appear  to  proceed  upon 
the  theory  that  the  Judgment  was  conclu- 
Blre,  the  amount  due  determined  thereby, 
that  there  was  nothing  to  compromise,  and 
that  the  Judgment  could  only  be  discliarged 
by  payment  in  full,  or  its  equivalent  The 
defendants,  from  the  beginning,  denied  the 
existence  of  any  such  contract  as  Le  Veqne 
&  Alway  claimed  in  the  suit,  l^ere  had 
been  no  trial  upon  the  merits.  A  motion  for 
a  new  trial  bad  been  made,  and  two  bonds 
nied.  The  bond  for  $6,000  was  in  accord- 
ance with  a  stipulation  made  by  the  attor- 
neys, but  was  not  filed  within  the  20  days, 
but  was  filed  a  few  days  thereafter.  The 
amount  of  the  Judgment  and  the  circumstan- 
ces under  which  it  was  obtained  were  such 
as  woidd  appeal  strongly  to  the  court  to 
grant  a  new  trial.  Besides,  other  disputed 
claims  between  the  parties  were  included 
in  the  settlement  The  case  was  a  proi>er 
one  for  compromise  and  settlement  and 
they  wlU  be  sustained,  unless  they  were 
tainted  with  fraud,  or  the  rights  of  other 
parties  Interfered  to  prevent 

2.  The  claim  Is  that  McBumey  and  Alway 
entered  into  a  fraudulent  combiuatiou  to  de- 
fraud Le  Veque.  Alway  testified  that  Mc- 
Bumey paid  him  $100  to  malce  the  settle- 
ment for  the  purpose  of  defrauding  Le  Veque 
out  of  his  interest  McBumey  expressly  de- 
nies this.  It  is  unnecessary  to  enter  into  the 
testimony  In  detalL  We  think  the  circuit 
Judge  reached  the  correct  conclusion  from 
tbe  facts  as  they  appear  upon  this  record, 
and  that  Alway  is  unworthy  of  belief.  Un- 
less the  testimony  of  Alway  la  believed,  no 
<-nse  of  fraud  is  established.  Alway  testified. 
In  ivsrard  to  taking  the  $100  from  McBumey: 
"I  did  not  take  it  as  a  bribe,  but  I  took  It, 
n.s  I  considered,  for  signing  Le  Veque's  name 
to  that  documont.  1  had  already  discovered 
tliiit  signing  that  would  not  be  lawful,  ac- 
cording to  the  best  attorney's  advice  In  Mar- 
quette; that  my  signing  Le  Veque's  name 
was  not  worth  tbe  paper  it  was  vrrltten  on, 
as  he  had  made  an  assignment"  One  who 
confesses  that  he  knowingly  entered  Into  a 
corrupt  and  fraudulent  bargain  is  not  entl- 
tlptl  to  much  credence.  The  circumstances 
of  the  settlement  as  stated  by  Bill  ft  Rood. 


two  reputable  attorneys,  and  Mr.  McBumey,. 
abow  that  there  was  no  concealment  and  no 
attempt  to  defraud,  but  that  the  negotiations- 
were  open  and  fair.  The  Judge,  In  his  opin- 
ion, says,  "Neither  Le  Veque  nor  Alway  are- 
worthy  of  belief  when  contradicted."  He 
saw  them  upon  the  staud,  and  was  familiar 
with  the  history  of  this  litigation  from  the- 
beginning.  We  think  there  is  enough  upon. 
the  record  to  Justify  this  conclusion  wlthoutr 
tbe  ben^t  of  seeing  the  witnesses  and  no- 
ticing their  appearance  when  testifying,— a- 
matter  of  no  little  value  when  the  testimony 
of  witnesses  is  in  direct  conflict 

8.  Whether  the  settlement  was  unreason- 
able or  unjust  depends  entirely  ui>on  tbe  de- 
termination of  the  merits  of  the  controversy 
between  defendants  and  Le  Veque  &  Alway. 
These  merits  are  not  before  ns,  and  it  is, 
therefore,  impossible  for  us  to  determine 
them.  To  hold  the  settlement  unreasonable 
or  unjust  would  be  to  bold  that  Le  Veque 
&  Alway  bad  a  Just  claim  against  defend- 
ants for  about  $6,000,— a  claim  which  they 
persistently  and  consistently  contested,  and 
which  they  were  so  confident  of  defeating 
that  they  gave  a  bond  of  $6,000  to  pay  any 
Judgment  that  might  be  rendered  against 
them.  It  appears  that  through  Mr.  Line, 
their  attorney,  Le  Veque  &  Alway,  during 
the  negotiatloijs  for  a  continuance  of  the 
case,  ofTered  Mr.  Hill  to  settle  this  and  an- 
other claim  against  defendants  for  $2,315. 
The  other  claim  was  $588,  of  which  atwnt 
$500  was  conceded.  That  was,  therefore, . 
substantially  an  ofter  to  settle  this  dalin 
for  $1,727.  It  does  not  seem  credible  that 
Le  Veque  ft  Alway,  or  either  of  them,  would 
compromise  a  valid  claim  of  $6,000  for  about 
$600.  It  is  entirely  credible  that  defendants, 
who  are  business  men,  would  pay  that 
amoupt  to  avoid  expensive  litigation.  We 
must  In  the  light  of  these  facts,  hold  that 
there  is  no  reason  for  setting  the  settlement 
aside  as  unreasonable  or  unjust 

4.  Had  Alway  the  authority  to  settle  and" 
discharge  tbe  Judgment?  The  Judgment  was 
a  partnership  asset  It  was  based  upon  a. 
declaration  alleging  partnership,  and  upon  a 
contract  alleged  to  have  been  made  by  and- 
with  the  partnership.  Whether  the  partner- 
ship, at  the  time  of  the  settlement  had  been 
diBSolved,  is  immaterial.  The  partnership 
afTairs  had  not  been  closed  and  settled.  Ei- 
ther partner,  in  the  absence  of  any  agree- 
ment to  tbe  contrary,  and  notice  to  debtors 
of  such  an  agreement,  had  power  to  com- 
pound, settle,  and  receive  payment  for  part- 
nership debts.  The  partnership  continues  for 
this  purpose  after  dissolution  without  any 
diminution  of  power.  The  dissolution  termi- 
nates the  right  to  make  contracts  for  the  fu- 
ture, but  not  the  right  to  make  contracts  in 
settlement  of  claims  of  existing  creditors 
and  debtors.  This  power  must  exist  in  the 
very  nature  of  the  contract  of  partnership; 
otherwise,  resort  must  be  had  to  the  couita 
to  wind  up  partnership  affairs.    The  rule  Is 
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concisely  stated  In  Darling  t.  March,  22  Me. 
184:  "This  dissolution  operated  as  a  reyoca- 
tlon  of  all  authority  for  making  new  con- 
tracts. It  does  not  revoke  the  authority  to 
arrange,  liquidate,  settle,  and  pay  those  be- 
fore created."  See,  also,  J.  Pars.  Partn.  pp. 
SS6,  SS2;  2  Bates,  Partn.  §{  681,  682,  and  also 
authorities  there  cited.  No  notice  bad  been 
glTen  by  complainants  of  their  claimed  as- 
signments until  after  the  agreement  of  set- 
tlement had  been  made.  The  agreement,  be- 
ing valid  -when  made,  conid  not  be  avoided 
by  a  subsequent  notice  of  these  assignmentB. 
The  settlement  did  not  relate  to  future  con- 
tracts by  the  firm,  but  to  a  past  partnership 
transaction.  It  is  not  within  the  principle 
of  Grlswold  T.  Waddington,  16  Johns.  491, 
and  other  similar  cases  cited  by  the  learned 
counsel  for  complainants.  In  that  case  the 
partners  were  citizens  of  different  countries, 
between  which  a  war  had  arisen.  It  was 
held  that  the  existence  of  a  war  dissolved 
the  partnership  as  to  future  contracts,  but 
that  the  partnership  continued  as  to  past 
contracts.  The  court  said:  "The  parties 
were  still  partners  as  to  those  goods  which 
had  been  actually  purchased  by  them  before 
the  war;  and  the  parties,  as  partners,  were 
bound  to  account  to  each  other  for  the  pro- 
ceeds of  those  goods,  and  equally  bound,  as 
partners,  to  pay  for  them,  if  not  already  paid 
for.  A  dissolution  of  a  partnership  only  has 
respect  to  the  future.  The  parties  remain 
bound  for  all  antecedent  engagements.  The 
partnership  may  be  said  to  continue  as  to 
everything  that  Is  past,  and  until  all  pre-ex- 
isting matters  are  wound  up  and  settled. 
•  *  *  Witti  regard  to  things  past,  the 
partnership  continues,  and  always  must  con- 
tinue." It  may  be  said  of  the  arrangement 
with  Packard  and  Pauli  that  It  gave  them 
no  control  over  the  suit  or  the  judgment, 
and  no  right  to  interfere,  or  to  receive  any 
money,  until  the  amount  had  been  settled 
either  by  a  Judgment  beyond  the  control  of 
the  court  and  of  the  parties  or  by  a  compro- 
mise. The  assignment  to  Mrs.  Line  did  not 
make  her  a  partner  with  Alway,  or  entitle 
her  to  a  half  of  the  judgment  Under  it  she 
was  entitled  to  receive  only  what  remained 
after  the  partnership  was  settled,  and  it  was 
determined  what  portion  of  the  Judgment 
would  have  belonged  to  Le  Veque.  A  mort- 
gagor or  assignee  of  a  partner's  Interest  can 
receive  only  his  share  of  the  surplus  after 
the  partnership  is  wound  up.  1  Bates,  Partn. 
i  183;  Fourth  Nat.  Bank  of  New  Tork  v. 
CarroUton  R.  Co.,  11  Wall.  624,  20  L.  Ed.  82; 
Lovejoy  V.  Bowers,  11  N.  H.  404;  Rosenstiel 
V.  Gray,  112  111.  282;  Hutchinson  v.  Dubois, 
45  Mich.  143,  7  N.  W.  714;  Kunze  v.  Oox, 
113  Mich.  546,  71  N.  W.  864.  An  assignment 
by  one  partner  of  all  his  interest  in  the  firm 
dissolves  the  partnership,  and  all  that  such 
assignee  is  entitled  to  is  what  remains  after 
the  credits  have  been  collected,  the  debts 
paid,  and  the  remaining  assets  are  ready  for 
distribution.    The  assignment  gives  him  no 


right  to  interfere  with  the  management  of 
the  business  by  the  remaining  partners,  un- 
less snch  partners  are  fraudulently  conduct- 
ing it.  The  same  rule  applies  where  the 
partner  has  assigned  his  interest  In  a  single 
partnership  asset.  It  follows  that  Alway 
was  the  only  one  who  was  authorized  to 
settle  this  claim.  It  is  conceded  by  counsel 
for  defendants  that  Alway  was  bound  to  act 
in  good  faith,  and  that  fraud  on  his  part 
would  have  vitiated  the  settlement.  The  bill 
does  not  seek  to  enforce  a  lien  of  complain- 
ants upon  the  amount  of  the  settlement.  If 
this  were  so,  a  different  question  would  arise. 
We  are  not  prepared  to  hold  that  the  owner 
of  a  Judgment  may  not  give  several  parties 
a  lien  upon  that  Judgment  to  secure  their 
claims,  which  might  be  enforced  in  a  court 
of  equity,  as  was  done  In  Moore's  Appeal, 
92  Pa.  309.  It  is  not  necessary  to  express  an 
opinion  upon  this  question.  The  decree 
should  be  affirmed. 

MONTGOMERY,  C.  J.  I  cannot  agree  with 
the  conclusion  reached'  by  my  Brother 
GRANT.  There  is  no  doubt  of  the  fact  of 
the  assignment  by  Le  Veque  of  his  Interest 
in  the  Judgment  to  the  complainant  Line. 
It  does  not  appear  that  any  creditor  is  com- 
plaining, and  it  does  appear  that  Le  Veque's 
co-partner,  Alway,  assented  to  this  assign- 
ment In  what  manner,  then,  the  assign- 
ment works  any  injury  to  the  Judgment  debt- 
or, I  am  unable  to  see,  unless  it  be  true, 
as  contended,  that  an  assignment  of  a  por- 
tion of  a  Judgment  is  of  no  effect  either  in 
law  or  equity,  as  against  the  Judgment  debt- 
or. I  do  not  understand  this  to  be  the  rule. 
It  is  true  that  It  has  been  held  In  some  Juris- 
dictions that  at  law  an  assignment  of  a  por- 
tion of  a  judgment  Is  wholly  Ineffectual.  In 
Missouri  it  seems  to  have  been  held  that  it 
is  equally  ineffectual  in  equity.  See  Love  v. 
Fairfield,  13  Mo.  300,  53  Am.  Dec.  148,  and 
Burnett  v.  Orandall,  63  Mo.  410.  But  else- 
where the  rule  seems  to  be  firmly  established 
that  an  assignment  of  a  portion  of  a  claim  Is 
good  In  equity,  and  creates  at  least  a  trust  in 
favor  of  the  equitable  assignee,  or,  as  Is  said 
by  the  supreme  court  of  Ohio  in  Railway  Co. 
V.  Volkert,  68  Ohio  St  362,  60  N.  E.  924- 
"Whatever  term  is  applied  to  it  [the  assign- 
ment] by  way  of  description,  the  result  reach- 
ed is  to  give  to  the  assignee  a  property  right 
In  the  thing  assigned,— a  right  which  Is 
cognizable  and  enforceable  In  a  court  of  equi- 
ty." In  the  case  last  cited  it  was  distinctly 
held  that,  after  an  assignment  of  a  portion 
of  a  demand  or  Judgment,  the  debtor,  having 
notice  of  the  assignment,  could  not  discharge 
the  entire  demand,  so  as  to  cut  off  the  rights 
of  the  assignee.  See,  also.  Railroad  Co.  v. 
Ackley,  58  111.  App.  672;  Moore  v.  Robinson, 
S5  Ark.  283;  Beers  v.  Hendrickson,  46  N.  Y. 
065.  In  my  opinion,  the  previous  decisions 
of  this  court  In  principle  decide  the  present 
case.  See  Weeks  v.  Wayne  Olrcnit  Judges, 
73  Mich.  256,  41  N.  W.  269;   Potter  T.  Hunt, 
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68  Mich.  242,  36  N.  W.  58.  It  Is  suggested 
that  the  Michigan  cases  are  cases  in  which 
an  attorney's  lien  has  been  enforced.  Bufr 
this  Is  not  the  ground  upon  which  they  rest. 
In  Weeks  v.  Wayne  Circuit  Judge  Jt  was 
held  that  the  agreement  between  the  attor- 
neys and  their  client  operated  as  an  assign- 
ment of  the  Judgment  to  the  extent  of  the  at- 
torneys' claims.  It  was  further  held,  that  the 
plaintiff  could  give  no  yalld  discharge  of  the 
Judgment  until  the  attorneys'  claims  were 
paid,  and  It  was  said:  "It  is  true  that  courts, 
as  a  rule,  look  with  faror  upon  a  compro- 
mise and  settlement  made  by  the  parties  to  a 
suit,  with  the  consent  of  all  persons  con- 
cerned, to  prevent  the  vexation  and  expense 
of  further  litigation.  But  the  rule  only  ap- 
plies where  the  rights  and  Interests  of  all 
parties  concerned,  both  legal  and  equitable, 
bare  all  been  respected."  In  my  Judgment, 
complainants  are  entitled  to  relief  in  this 
case.  The  decree  will  be  reversed  and  re- 
manded to  take  an  account  of  the  value  of 
complainants'  Interest  In  the  claims  repre- 
sented by  the  Judgment,  but  with  leave  to 
defendants  McCall  and  McBurney  to  apply 
for  a  new  trial  of  the  case  at  law;  and  the 
relief  granted  is  conditioned  upon  the  com- 
plainants' assent  to  the  reinstatement  of  the 
motion  for  new  trial  made  in  the  suit  at  law. 
Proceedings  In  this  case  will  be  stayed  until 
the  disposition  of  that  motion.  Oomplainants 
Will  recover  costs  of  this  court 

HOOKER    MOORE,  and  LONG,  JJ.,  con- 
curred with  MONTGOMERY,  Q  J, 


CAMPBELL  V.  DAVIDSON-MARTIN  MFG. 

CO. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

APPEAL-CONFLICTINO    EVIDBNCB— RBVIHTW. 
Where  the  evidence  la  conflicting,  but  sup- 
ports plaintiff's  contention,  a  verdict  for  him 
will  not  be  disturbed  on  appeal. 

Error  to  circuit  court,  St  Clair  coonty; 
Samuel  W.  Vance,  Judge. 

Action  by  Robert  Campbell  against  the  Da- 
vidson-Martin Manufacturing  Company  for 
breach  of  contract  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  brings  error.  Af- 
firmed. 

John  B.  Mcllwaln  and  A.  E.  Chadwick,  for 
appellant    Law  &  Moore,  for  appellee. 

MOORE,  J.  The  plaintiff  recovered  a  Judg- 
ment against  the  defendant  for  $1,210.  The 
defendant  has  brought  the  case  here  by  writ 
of  error.  I  camiot  state  the  questions  In- 
volved in  the  case  better  than  to  quote  from 
the  language  of  the  trial  Judge,  the  late  Judge 
Vance,  in  his  charge  to  the  Jury,  which  Is  as 
follows:  "The  plaintiff  claims:  That  on  or 
about  April  6,  1884.  the  defendant  tbrougb 
its  president  A.  S.  Martin,  gave  the  plaintiff 
on  order  to  manufacture  for  It  twelve  15-lnch 


Wizard  purifiers  of  whitewood.  That  the  de- 
fendant gave  plaintiff  about  the  same  time 
an  order  to  manufacture  five  small  machines 
for  agents'  samples.  That  no  written  con- 
tract or  specifications  were  made,  but  that 
plaintiff  bad  a  model  machine  to  work  from 
on  these  orders,  furnished  by  defendant. 
That  plaintiff  made  the  above  machines,  and 
finished  these  orders  some  time  In  June,  1894. 
That  during  the  month  of  April,  1804,  or 
early  in  May,  1894,  meetings  of  the  directors 
of  the  defendant  company  were  held,  and 
the  matter  of  using  elm  in  the  manufacture 
of  these  machines  was  talked  over,  and  that 
at  one  or  more  of  these  meetings  plaintiff 
was  present.  That  one  Webster  advocated 
the  use  of  elm  at  one  of  these  meetings,  and 
that  the  defendants  ordered  plaintiff  to  make- 
a  24-inch  elm  machine.  That  plaintiff  begaa 
work  on  this  machine  prior  to  May  14,  1894, 
and  that  said  machine  was  set  up  by  Charles- 
Keyes,  and  was  completed,  or  nearly  complet- 
ed, so  far  as  the  woodwork  was  concerned, 
on  May  25,  1894,  and  that  at  that  date  it 
stood  on  the  second  floor  of  plaintiflTs  fac- 
tory. .This  Is  the  high  24-inch  machine  spo- 
ken of  in  plalntifTs  declaration.  The  offi- 
cers and  directors  of  defendant  saw  this  ma- 
chine, and  approved  it  pricn:  to  May  25,  1894. 
Thot  on  May  25,  1894,  Abram  S.  Martin,  the 
president  of  the  defendant  company,  came  to 
plaintiflTs  office,  and  gave  plaintiff  an  order 
for  fifty  15-Inch,  forty  24-lnch,  and  ten  30-inch 
elm  machines;  and  one  Wallace  was  pres- 
ent They  all  examined  the  24-Inch  sample 
machine  then  on  the  floor  of  the  factory. 
The  new  machines  to  be  manufactured  un- 
der the  order  were  to  be  like  the  24-inel> 
sample  In  timber  and  workmanship,  but  the 
new  24-Inch  machines  were  to  be  about  four 
inches  lower.  That  the  plaintiff  immediately 
caused  the  order  to  be  entered  In  bis  book, 
and  proceeded  to  purchase  elm  lumber,  as 
he  did  not  have  enough  In  his  factory  to  fill 
the  order.  He  at  once  proceeded  to  cut  up 
lumber  for  the  order,  as  A.  S.  Martin  had 
said  to  him  the  defendant  was  in  a  hurry 
for  the  machines.  That  on  June  6,  1804,  the 
board  of  directors  of  the  defendant  company 
held  a  meeting,  at  which  plaintiff  was  pres- 
ent, and  an  attempt  was  made  to  embody  In 
writing,  specifications,  and  in  a  written  con- 
tract the  agreement  made  with  the  president, 
A.  S.  Martin,  oa  May  25,  1894.  This  attempt 
failed  for  the  reason  that  plaintiff  objected 
to  some  of  the  details  of  specifications  as  too 
stringent  That  at  this  time  the  officers  and 
directors  present  ratified  the  contract  entered 
into  with  the  president,  Abram  S.  Martin, 
on  May  25,  1894,  and  supplemented  It  with 
the  further  provision  that  plaintiff  should 
complete  one  24-incb  machine  of  the  lower 
design,  being  one  of  the  order  of  May  26, 
1804,  which  was  well  under  way  on  June  6v 
1894,  and  that  this  machine  should  stand  on 
the  floor  of  plaintiff's  factory  as  a  model  as 
to  finish  and  minor  details,  but  that  plain- 
tiff should  finish  work  on  the  whole  oider, 
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as  he  bad  done  between  May  25,  1894,  and 
June  e,  1891.  The  plaintiff  claims:  Tbat  aft- 
er May  25,  189:1.  and  after  be  bad  begun 
work  on  the  order  on  tbat  date,  the  differ- 
ent offlcera  and  dlrecton  of  the  defend- 
ant were  constantly. coming  to  the  factory 
and  watching  the  prc^^ss  of  the  work  on 
the  order.  Tbat  Dayld  J.  DavldBon  person- 
ally snperrised  the  work,  and  was  Ihere  ouce 
or  more  every  day.  Tbat  other  officers  and 
directors  gave  orders  about  the  work,  and 
tbat  on  June  6,  1S94,  they  were  all  aware 
of  the  work  be  bad  been  doing  on  this  or- 
der. That  plaintiff  proceeded  with  the  work 
-during  the  mouths  of  June  and  July,  1894, 
■and  tbat  it  was  supervised  and  overlooked 
nearly  every  day  by  the  officers  and  directors 
-of  the  defendant  Tbat  defendant  agreed  to 
furnish  ironwork,  as  plaintiff  did  not  want 
to  furnish  money,  and  wait  for  them  to  take 
the  machines;  and  the  defendant  did  furnish 
ironwork  for  three  machines.  That  on  July 
19,  1894,  the  defendant  accepted  two  24-inch 
elm  machines,  one  of  which  went  to  Davi- 
son, Michigan,  and  one  to  McMorran's  Mill, 
In  this  city.  Tbat  on  August  24th  the  defend- 
ant accepted  a  15-inch  elm  machine,  shipped 
to  Metzgar,  at  Waterfleld,  Ohio.  That  on  or 
about  August  24,  1894,  the  defendant  repu- 
diated this  contract  with  plaintiff,  through 
Its  president,  Abram  S.  Martin,  and  ordered 
filalntlff  to  cease  making  macblnes  under  the 
•order,  as  they  had  found  elm  to  be  unsuit- 
able, and  would  take  no  more  machines. 
That  on  February  19,  1895,  the  defendant 
paid  $92.02  on  this  account  of  macblnes 
which  plaintiff  bad  in  progress  of  manufac- 
ture at  bis  factory  by  allowing  htm  to  take 
■a  lot  of  lumber  which  was  worth  this  amount 
That  negotiations  have  been  had  at  differ- 
ent times  for  a  settlement  of  the  claim  sued 
upon.  On  April  25,  1895.  the  plaintiff  attend- 
ed a  meeting  of  the  directors  of  the  defend- 
-ant  and  they  then  and  there  directed  him  to 
fnmlsb  them  with  a  list  of  the  macblnes  In 
progress  of  manufacture  at  his  factory,  and 
that  the  defendant  would  furnish  irons,  and 
have  him  complete  the  macblnes,  and  take 
and  pay  for  them  under  the  contract  That 
plaintiff  furnished  such  lists,  but  defendant 
never  furnished  Irons  as  it  had  agreed  to  do, 
and  he  claims  to  recover  upon  tbat  theory 
of  the  case.  The  defendant  claims  as  its 
■theory  of  the  case  as  follows:  That  It  never 
made  any  such  contract  as  Is  claimed  by  the 
plaintiff.  That  about  the  2Sth  of  May  de- 
fendants president  A.  S.  Martin,  went  to 
plaintifTs  mill  to  obtain  prices  from  plaintiff 
of  what  he  would  manufacture  whitewood 
•pnrlflers  of  different  sizes  for.  Tbat  said 
Martin  obtained  plaintiff's  prices  on  the  basis 
•ot  an  order  for  100  whitewood  machines. 
That  it  was  understood  at  that  time  by  Mr. 
-Campbell  and  Mr.  Martin  and  Mr.  Chadwick, 
who  were  present  that  a  written  contract 
with  complete  spedflcatlons,  was  to  be  pre- 
pared, agreed  to,  and  signed  by  the  parties, 
-before  there  would  be  any  contract  between 


them.  That  the  terms  and  conditions  of  said 
contract  would  have  to  be  approved  by  the 
board  of  directors  of  the  defendant  company; 
and  that  Mr.  Chadwick  was  then  and  there 
requested  to  proceed  with  the  preparation  of 
the  contract  and  specifications.  Tbat  said 
contract  and  specifications  were  prepared  in 
WTlting,  and  a  meeting  of  the  board  of  di- 
rectors called  on  or  about  the  1st  of  June, 
1804,  at  which  Mr.  Campbell  was  pivsent. 
That  the  object  and  purpose  of  the  meeting 
was  to  see  if  a  satisfactory  contract  could 
be  made  with  Mr.  Campbell  for  the  manu- 
facture of  whitewood  machines  on  the  line 
of  the  prices  obtained  from  him.  That  de- 
fendant did  not  desire  to  bind  itself  to  take 
100  macliines  in  any  one  order,  but  desired 
the  rig^t  to  elect  to  take  a  less  number. 
That  the  parties  failed  to  agree  upon  the 
terms  of  the  contract  and  spedficatlons  for 
the  building  of  wblteWood  machines,  and  Mr. 
Campbell  then  suggested  that  the  cost  of  the 
machine  conid  be  cheapened  if  built  out  of 
elm,  which,  be  assnred  the  board  of  direct- 
ors, would  be  entlrdy  suitable  if  the  first 
quaUty  of  elm  was  used,  and  properly  kiln 
dried;  and.  In  support  of  the  suitability  of 
elm,  drew  the  attention  of  the  directors  to 
the  back  of  an  elm  chair  then  In  the  office, 
which  he  claimed  was  made  out  of  elm. 
That  for  the  purpose  of  testing  the  snit- 
ability  of  elm  it  was  then  agreed  tbat  plain- 
tiff should  go  on  and  build  three  elm  ma- 
chines, one  of  each  size.  That  they  were  to 
be  built  according  to  the  directions  and  to 
the  complete  satisfaction  of  David  J.  David- 
son, the  inventor  of  said  machines;  and  that 
if,  after  being  so  completed  and  tested,  elm 
lumber. was  found  suitable  for  the  construc- 
tion of  those  machines,  and  the  machines 
were  so  constructed  as  to  make  them  durable, 
and  perform  the  work  tor  which  they  were 
intended,  and  if  In  all  things  they  wwe  built 
to  the  satisfaction  of  Mr.  Davidson,  then  said 
machines  would  stand  as  models  as  to  style. 
workni.inship,  and  material  for  any  onlei-s 
that  might  subsequently  be  given  plaintiff 
for  the  construction  of  the  machines.  Tbat 
was  the  sole  and  only  order  given  by  the 
board  of  directors  to  plaintiff,  and  the  only 
agreement  reached  between  the  parties. 
That  plaintiff  bad  no  authority  from  defend- 
ant to  cut  up  any  material  for  any  other  ma- 
chines than  the  three  elm  machines  that  de- 
fendant had  agreed  to  take  whether  they 
were  found  suitable  or  not  That  before  the 
models  were  completed  the  directors  IcmuHl 
the  plaintiff  was  cutting  \vp  more  elm  than 
was  necessary  for  the.  construction  of  the 
three  elm  machines,  as  agreed  upon,  and  the 
defendant's  president,  upon  learning  the 
same,  and  after  an  Informal  meeting  of  the 
board  of  directors,  went  to  plaintiff's  mill, 
and  inquired  by  what  authority  he  was  cut- 
ting up  more  material  than  was  necessary 
for  the  construction  of  the  three  elm  ma- 
chines which  he  had  been  ordered  to  build. 
That  plaintiff  did  not  at  that  time,  claim 


Mich.) 


CAMPBELL  T.  DAVIDSON-MABTIN  MFG.  CO. 


1095 


that  he  had  any  order  from  defendant's  presi- 
dent to  cut  up  said  matarial,  or  to  build  any 
more  machines  but  the  •  three,  but  claimed 
be  got  the  order  from  Mr.  Davidson,  which 
Mr.  Davidson,  on  learning  of  the  same, 
promptly  denied.  That  a  meeting  of  the 
board  of  directors  was  called  within  a  few 
daj-s,  at  which  Mr.  Campbell  was  present, 
and  Mr.  Davidson  notified  the  plaintiff  and 
defendant's  Iward  of  directors  that  elm  lum- 
ber was  entirely  unsuitable  for  the  building 
of  said  machines;  that  they  would  not  hold 
up  under  It.  That  the  thickness  of  the  ma- 
terial which  Mr.  Campbell  was  using  was  in- 
eufBcIent,  and  would  not  malte  the  machine 
durable.  That  his  directions  were  that  the 
machines  should  be  built  flush  inside,  while 
they  were  not  being  so  built  That  the  worlc- 
nianship  was  not  satisfactory.  That  he  could 
not  and  would  not  accept  any  of  said  ma- 
chines if  completed.  That  the  plaintiff  made 
no  claim  at  this  meeting  of  the  l)oard  of  di- 
rectors that  he  had  any  order  to  cut  up  the 
material  by  the  authority  of  the  defendant, 
or  by  the  authority  of  anybody,  but  that  he 
thought  the  machines  would  be  entirely  sat- 
isfactory; and  by  cutting  up  a  lot  of  mate- 
rial at  the  same  time  he  cut  up  the  material 
for  the  three  machines  he  could  save  labor 
and  expense  to  himself.  That  the  decision 
of  Mr.  Davidson  was  accepted  and  acquiesced 
in  by  both  parties  as  final.  That  the  plain- 
tiff was  then  Informed  by  the  board  of  di- 
rectors that  they  had  agreed  to  talce  three 
machines  of  him,  one  of  each  size,  and  to  go 
on  and  finish  np  three  machines,  substituting 
the  high  24  inch  tor  the  30  inch,  and  they 
were  to  take  them.  The  plaintiff  did  subse- 
quently finish  up  the  three  machines,  and  de- 
fendant furnished  the  ironwork  for  the  same, 
and,  after  he  had  completed  said  machines, 
the  defendant  took  them  imder  said  ag^ree- 
ment  to  take  three  machines.  The  plaintiff, 
on  August  30,  18M,  rendered  a  bill  to  the 
defendant  for  all  his  work  and  labor  done 
and  indebtedness  due  from  the  defendant  to 
him  up  to  that  time,  which  defendant  paid, 
and  plaintiff  thereupon  balanced  up  his  books 
in  full  with  the  defendant  That  at  the  time 
defendant  paid  said  bill  of  August  30th  it 
had  no  knowledge  that  Mr.  Campbell  was 
making  any  claim,  or  going  to  make  any 
claim,  for  any  elm  material  now  claimed  to 
have  been  cut  up  by  him  previous  to  that 
time,  and  that  when  bills  were  subsequently 
rendered  they  were  repudiated  by  the  defend- 
ant" 

The  testimony  offered  In  support  of  these 
claims  was  as  contradictory  as  it  could  well 
be.  The  defendant  asked  for  the  submission 
of  special  findings,  which,  with  the  answers 
returned  thereto  by  the  Jurors,  were  as  fol- 
lows: "Was  there  a  partly  finished  elm  ma- 
chine set  up  on  the  floor  of  plaintiff's  mill, 
and  shown  to  defendant's  president,  A.  S. 
Martin,  on  the  25tb  day  of  May,  18iH?  Ans. 
Yes.  Was  it  understood  between  plaintiff 
and  A  S.  Martin,  at  the  time  the  figures  were 


made  on  May  25,  1894,  aa  alleged  by  plain- 
tiff, tlint  a  written  contract  with  complete 
specifications  should  be  prepared,  and  signed 
by -the  parties,  liefore  there  would  be  any 
binding  contract  between  them?  Ans.  No. 
Was  there  any  other  agreement  made  be- 
tween the  plaintiff  and  defendant's  board  of 
directors  at  the  alleged  meeting  of  June  Gth 
than  that  plaintiff  should  build  for  the  de- 
fendant, at  its  expense  and  risk,  one  or  three 
elm  model  machines  according  to  the  direc- 
tion of  defendant's  expert,  David  J.  David- 
son, and  to  his  satisfaction,  acceptance,  and 
approval,  which,  when  so  completed,  accept- 
ed, and  approved,  should  be  a  model  or  pat- 
tern for  any  other  machines  bnllt  by  the 
plaintiff  for  the  defendant?  Ans.  Yes.  Did 
David  J.  Davidson  notify  the  plaintiff  and 
defendant's  tioard  of  directors,  at  a  meeting 
of  the  latter,  at  which  Campbell  was  pres- 
ent, before  the  models  were  completed,  that 
they  were  entirely  unsatisfactory  to  him  in 
workmanship  and  material,  and  he  wonld  not 
accept  them?  Ans.  No.  Did.  the  defendant 
order  plaintiff  to  cut  np  any  material,  or  com- 
plete any  machines  other  than  said  models, 
after  the  Gth  day  of  June,  18&47  Ans.. No." 
The  defendant  then  moved  for  a  new  trial, 
assigning  many  reasons  therefor.  The  Judge 
filed  a  written  opinion  of  very  considerable 
length,  overruling  the  motion. 

The  defendant  contends  there  is  a  fatal 
variance  between  the  contract  counted  on  and 
plaintiff's  proofs,  and  that  is  a  question  of 
law  for  the  court,  and  not  one  of  fact  for 
the  Jury;  citing  KroII  v.  Ten  Eyck,  48  Mich. 
230,  12  N.  W.  IW;  Martin  v.  Boyce.  40  Mich. 
122.  13  N.  W.  386;  Reynolds  v.  Reeder.  lOt 
Mich.  265,  02  N.  W.  355.  Under  this  conten- 
tion counsel  quote  from  the  testimony  at 
great  length,  but  we  cannot  reach  the  same 
conclusion  arrived  at  by  them.  On  the  other 
hand,  we  think  the  testimony  offered  on  the 
part  of  the  plaintiff.  If  believed  by  the  Jury, 
sustains  the  cause  of  action  as  stated  in  the 
declaration.  The  defendant  contends  there  is 
an  entire  failure  of  proof,  under  plaintifTs 
own  testimony,  to  establish  either  the  con- 
tract declared  on  or  any  completed  contract 
with  defendant  for  the  labor  and  material 
involved  in  this  suit,  and  the  court  erred  in 
submitting  the  question  to  the  Jury  to  find— 
First,  whether  there  was  a  completed  con- 
tract with  Martin  on  May  25th;  and,  second, 
whether  it  was  ratified  by  the  defendant  on 
June  6tb.  The  testimony  upon  this  branch 
of  the  case  was  conflicting.  We  cannot  agree 
at  all  with  coimsel  that  there  was  an  entire 
failure  of  testimony  tending  to  prove  a  con- 
tract Both  branches  of  that  feature  of  the 
cose  were  carefully  submitted  to  the  Jury, 
who  found  in  favor  of  the  plaintiff,  and,  in 
view  of  the  testimony,  we  think  it  was  the 
duty  of  the  trial  Judge  to  submit  the  que»- 
tlon  to  them.  It  is  insisted:  "The  plaintifTs 
testimony  clearly  shows  there  was  no  meet- 
ing of  the  minds  of  the  parties  on  anything 
more   than   to   build   the   model   or   models. 
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The  rest  of  the  tnlk  and  negotiations  Is  too 
uncertain  and  incomplete  to  be  enforced  as 
■  contract  against  the  defendant.  No  such 
contract  as  claimed  could  be  enforced  by  de- 
taidant  against  the  plaintiff.  The  case  Is 
within  the  rules  laid  down  In  the  following 
cases:  Dayton  t.  Stone,  111  Mich.  196,  69  N. 
W.  515;  Gates  r.  Gamble,  53  Mich.  181,  18 
N.  W.  631;  Warden  r.  Williams,  62  Mich. 
60,  28  N.  W.  796;  Gault  ▼.  Stormont,  51 
Mich.  636,  17  N.  W.  214;  Peek  v.  Novelty 
Works,  29  Mich.  313."  If  isolated  portions 
of  the  testimony  of  the  plaintiff  are  taken, 
such  a  conclusion  as  stated  above  can  be 
reached;  but,  if  all  the  testimony  offered  by 
the  plaintiff  Is  taken  Into  consideration,  it 
will  lead  to  quite  a  different  conclusion.  De- 
fendant contends:  "There  is  no  reliable  ba- 
sis afforded  by  plaintiff's  proofs  upon  which 
to  find  damages,  and,  in  any  event  the  ver- 
dict Is  greatly  excessive.  The  law  Is  well 
settled  that,  before  plaintiff  Is  entitled  to  re- 
cover damages,  he  must  prove  his  damages. 
In  a  case  of  this  kind  there  ought  not  to 
be  very  great  dlfllculty  In  proving  the  amount 
of  labor  done  and  material  cut  up  In  what- 
ever work  plaintiff  has  done,"— citing  Meyers 
V.  McQueen,  85  Mich.  161,  48  N.  W.  553. 
This  again  raises  the  question  of  the  effect 
of  the  testimony  which  was  given  upon  that 
branch  of  the  case.  If  the  Jury  believed  the 
testimony  offered  by  the  plaintiff,— as  they 
evidently  did,— it  cannot  be  said  there  was  no 
basis  for  their  verdict  It  was  well  within 
the  range  of  the  testimony  offered  by  the 
plaintiff.  Balch  v.  Railroad  Co.,  78  Mich. 
634,  44  N.  W.  151.  We  do  not  deem  It  neces- 
sary to  refer  to  the  other  assignments  of  er- 
ror further  than  to  say  we  do  not  think 
they  are  well  taken.    Judgment  is  affirmed. 

HOOKER,  J.,  did  not  sit    The  other  Jus- 
tices concurred. 


SEXTON  T.   PERRIGO  et  al. 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

ACTION    ON   NOTE— CBRTIFICATB   OP  NOTARY 
—EVIDENCE. 

Section  2635,  Comp.  Laws,  providing  that 
the  certificate  of  a  notary  puUic  of  ofiScial 
acta  done  by  him  shall  not  be  evidence  of  non- 
payment or  nonacceptance  in  any  case  in  whirh 
a  defendant  shall  annex  to  his  plea  an  affidavit 
denying  the  facts  of  having  received  such  no- 
tice, excludes  the  admission  of  such  certificate 
as  secondary  evidence  when  the  notary  is  dead. 

Error  to  circuit  court  Allegan  county; 
Philip  Padghnm,  Judge. 

Action  by  Pliny  T.  Sexton  against  Luther 
Perrlgo  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

The  defendants  Perrlgo  were  sued  as  ac- 
commodation indorsers  upon  a  promissory 
note  owned  by  the  plaintiff.  The  court  made 
the  following  finding  of  facts:  "(1)  The  ac- 
tion is  assnmpsit  against  Indorsers  of  prom- 
issory note.    Copy  of  note  set  np  In  declara- 


tion. Plea  of  general  Issue,  with  affidavit 
annexed  to  plea  denying  the  fact  of  having 
received  notice  of  nonpnyment.  (2)  In  De- 
cember, 1892,  the  following  note  was  execut- 
ed and  delivered:  '$1,000.00.  Palmyra,  N. 
T.,  Dec.  28,  1882.  One  month  after  date  we 
promise  to  pay  to  the  order  of  L.  Pei-rlgo  and 
Charles  Perrlgo  one  thousand  dollars  In 
United  States  gold  coin  of  present  lawful 
standard,  weight  and  fineness,  at  the  First 
National  Bank  of  Palmyra,  N.  Y.  Value  re- 
ceived. [Signed]  J,  B.  Harden.  M.  B.  Sweet- 
ing.' Indorsed:  'L.  Perrlgo.  C.  Perrlgo. 
Chas.  P.  Moody.'  (8)  Harden  &  Sweeting  ol>- 
tained  the  loan  from  the  bank,  and  L.  Per- 
rlgo and  Charles  Perrlgo  and  Charles  P. 
Moody  were  accommodation  indorsers.  (4) 
The  note  was  presented  at  the  bank,  and 
payment  demanded  of  the  cashier  on  the 
last  day  of  grace,  viz.  January  31,  1893.  Pay- 
ment refused,  and  the  note  protested  for 
nonpayment  on  that  day  by  Stephen  P.  Sey- 
mour, a  notary  public  for  Wayne  county,  N. 
Y.  (5)  Before  the  note  became  due.  It  was 
transferred  to.  the  plaintiff,  and  was  his  in- 
dividual property  at  the  time  It  became  due 
and  at  tlie  commencement  of  this  suit.  (6) 
Notary  attached  his  certificate  of  protest  Jan- 
uary 31,  1893.  Notary  died  April  24,  1897. 
Certificate  of  protest  offered  in  evidence  with 
note.  Nothing  has  ever  been  paid  on  the 
note.  (7)  There  was  no  evidence  of  the  serv- 
ice of  the  notice  of  protest  on  either  L.  Per- 
rlgo or  Charles  Perrlgo  at  any  time  before 
suit  (8)  There  was  evidence  on  the  part  of 
the  defendants  that  they  never  received  any 
notice  of  protest  of  any  kind  at  any  time; 
that  they  had  resided  In  Allegan,  Mich.,  prior 
to  and  ever  since  the  28th  day  of  December, 

1892.  (9)  On  the  3l8t  day  of  January,  1893. 
the  said  notary,  Stephen  P.  Seymour,  made 
and  attached  to  the  note  in  gueetion  a  certif- 
icate of  protest  certifying,  among  other 
things,  that  on  the  3l8t  day  of  January, 

1893,  he  mailed  notices  of  such  protest,  duly 
signed  by  him  (partly  printed  and  partly 
written),  to  the  several  Indorsers  by  deposit- 
ing notices  In  the  post  office  at  Palmyra,  N. 
T.,  postage  paid,  directed  as  follows:  One 
for  Luther  PciTlgo,  directed  to  him  at  Alle- 
gan, Mich.;  and  one  for  Charles  Perrlgo,  di- 
rected to  him  at  Allegan,  Mich.  This  ap- 
pears from  the  certificate  of  protest  offered 
In  evidence.  And  the  written  portions  of  the 
certificate  of  protest  including  the  state- 
ment of  mailing  the  notices  of  protest  to  the 
Indorsers.  are  In  the  handwriting  of  the  said 
Stephen  P.  Seymour,  and  the>  signature  there- 
to Is  genuine.  (10)  I  do  further  find  that 
the  certificate  of  protest  Including  the  state- 
ment of  malllirg  the  notices  of  protest  to  the 
Indorsers,  had  a  notarial  seal  Impressed 
tliereon,  and  th.it  the  same  was  the  notarial 
seal  of  said  Stephen  P.  Seymour."  Under 
the  foregoing  findings  of  fact  the  court  en- 
tered a  Judgment  for  the  defendants. 

Wilkes  &  Hoffman,  for  appellant     Pope 
&  Cross,  for  appellees. 
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GRANT,  J.  (after  stating  the  facts).  The 
principal  question  la  this:  Was  the  court  In 
error  in  holding  that  there  was  no  evidence 
on  the  part  of  the  plalntlft  of  the  service  of 
the  notice  of  protest  on  the  defendants  Per- 
rigo?  The  statute  upon  this  subject  Is  as 
follows:  "In  all  courts  of  this  state  the  cer- 
tificate of  a  notary  public,  under  his  hand 
and  seal  of  office,  of  official  acts  done  by  blm 
as  such  notary,  shall  be  received  as  presump- 
tive evidence  of  the  facts  contained  In  such 
certificate;  but  such  certificate  shall  not  be 
evidence  of  notice  of  nonacceptance  or  non- 
payment in  any  case  in  which  a  defendant 
shall  annex  to  his  plea  an  affidavit  denying 
the  fact  of  having  received  such  notice."  Sec- 
tion 2635,  Coinp.  Laws.  The  learned  counsel 
for  plaiutiff  contend  for  the  admissibility  of 
the  notary's  certificate  as  secondary  evidence 
of  the  service  of  notice  of  protest  upon  the 
defendants,  although  admitting  that  It  is  not 
presumptive  evidence  under  the  statute,  be- 
cause of  the  affidavits  of  defendants  deny- 
ing the  receipt  of  notice.  They  invoke  the 
rule,  as  stated  by  Daniel,  "that  entries  and 
memorandum  made  In  the  usual  course  of 
business  by  notaries,  clerks,  and  other  i>er- 
sons,  may  be  received  in  evidence  after  the 
death  of  the  person  who  made  them."  2 
Daniel,  Neg.  Inst  {  1067.  They  also  cite  4 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  394;  1  Greenl. 
Ev.  I  116;  Abb.  Tr.  Bv.  429;  Nlcholls  v. 
Webb,  8  Wheat  320,  5  Ia  Ed.  628;  Dobson 
V.  Laval,  4  McCord,  57;  Barnard  v.  Bank,  4 
How.  (Miss.)  98.  These  authorities  state  the 
common-law  rule,  and  in  Kicholls  v.  Webb 
the  reasons  for  the  rule  are  forcibly  and  con- 
cisely stated.  The  rule  stated  In  these  au- 
thorities is  not  disputed.  The  question  is, 
do  they  control  in  this  case?  Or,  in  other 
word^  is  the  certificate  admissible  as  sec- 
ondary evidence  of  the  facts  essential  to 
fasten  llnbllity  upon  indorsers?  None  of  the 
cases  cited  involve  a  statute  similar  to  that 
of  this  state.  In  Barnard  v.  Bank,  4  How. 
(Miss.)  98,  the  law  of  Mississippi  provided 
that,  when  a  notary  public  should  protest 
any  bill  or  note,  he  should  make  a  certificate 
on  oath  of  a  full  and  true  record  of  what 
had  been  done  thereon  by  him  In  relation 
thereto.  The  certificate  in  that  case  was 
not  made  on  oath.  The  notary  had  died,  and 
the  question  arose  whether  the  record  was 
evidence  under  the  common  law.  The  court 
said:  "The  record  of  the  notary  Is  thus  ad- 
missible where  his  personal  attendance  can- 
not be  procured,  or  when  the  parties  in  the 
suit  think  propw  to  dispense  with  it  It  is 
only  conclusive  evidence  in  the  absence  of 
the  officer.  The  difference  of  the  rule  thus 
created  by  the  statute  from  that  of  the  com- 
mon law  Is  that  the  record  is  conclusive  evi- 
dence in  the  lifetime  of  the  notary  under  the 
statute,  whereas  It  Is  only  evidence  after  his 
death  by  the  common  law."  The  record  was 
held  admissible,  notwithstanding  It  was  not 
under  oath.  The  statute  In  that  case  con- 
tained no  provision  like  the  concluding  sen- 


tence of  the  statute  of  Michigan.  In  Dob- 
son  T.  Laval,  4  McOord,  57,  the  question 
arose  upon  a  statute  e.vpre8sly  making  the 
protests  of  notaries  who  are  dead  evidence. 
None  of  the  other  cases  cited  appear  to  in- 
volve the  construction  of  any  statute.  Our 
statute  is  adopted  verbatim  from  that  of 
New  York.  It  is  significant  that  a  subse- 
quent statute  was  adopted  in  New  Tork,  pro- 
viding: "In  case  of  the  death  or  insanity  of 
a  notary  public  of  the  state,  or  of  his  ab- 
sence or  removal,  so  that  his  personal  attend- 
ance, or  his  testimony,  cannot  be  procured, 
in  any  mode  prescribed  by  law,  his  original 
protest  under  bis  hand  and  official  seal,  the 
genuineness  thereof  being  first  duly  proven, 
is  presumptive  evidence  of  a  demand  of  ac- 
ceptance or  of  payment  therein  stated;  and 
a  note  or  memorandum,  personally  made  or 
signed  by  him,  at  the  foot  of  the  protest  or 
in  a  regular  register  of  official  acts,  kept  by 
him.  Is  presumptive  evidence  that  a  notice 
of  non-acceptance  or  non-payment  was  sent 
or  delivered,  at  the  time,  and  in  the  manner, 
stated  in  the  note  or  memorandum."  Sec- 
tion 924,  Code  Civ.  Proc.  It  is  a  reasonable 
inference  that  the  legislature  of  New  York 
did  not  consider  that  the  first'  statute  would 
pei-mit  the  Introduction  in  evidence  of  the 
certificate  as  secondary  evidence  in  case  of 
the  death  of  the  notary.  No  case  is  cited  in 
the  New  York  Reports  decisive  of  this  ques- 
tion, or  in  which  It  was  directly  raised,  nor 
have  we  been  able  to  find  one.  The  lan- 
guage of  the  court  In  Bank  v.  Neass,  3  N.  Y. 
442,  is  significant:  "The  only  remaining 
question  relates  to  the  sufficiency  of  the  no- 
tice of  protest  Only  one  of  the  objections 
made  at  the  circuit  In  that  respect  was  dis- 
cussed upon  the  argument  viz.  that  the  cer- 
tificate of  service  of  notice  did  not  set  out  a 
copy  of  the  notice  or  show  Its  contents. 
That  Is  not  required  in  terms  by  the  act  of 
1833,  nor  do  I  find  any  adjudication  requir- 
ing It  Laws  N.  Y.  1833,  p.  395.  i  8.  Previ- 
ous to  the  passage  of  that  act,  the  memo- 
randum of  a  deceased  notary  was  often  re- 
ceived as  evidence  of  service  of  notice,  but 
it  was  not  required  in  such  cases  that  the 
memorandum  should  state  the  contents  of 
the  notice.  In  Nichols  v.  Goldsmith,  7 
Wend.  160,  there  was  a  memorandum  on  the 
back  of  the  note  in  the  handwriting  of  the 
notary,  who  was  deceased.  In  these  words. 
'Noticed  indorser  by  mail,  July,  1824,'  and  It 
was  held  prima  facie  sufficient.  See,  also, 
HalUday  v.  Martinet  20  Johns.  172;  Butler 
V.  Wright  2  Wend.  309;  Hart  v.  Wilson,  Id. 
513.  The  act  of  1833  provides  that  where 
notice  has  not  been  received,  the  Indorser 
against  whom  a  suit  Is  commenced  may  ac- 
company his  plea  with  an  affidavit  that  no 
notice  has  been  received,  and  in  that  case 
the  certificate  ceases  to  be  any  evidence- 
whatever,  and  under  no  circumstances  Is  It 
any  more  than  prima  fade  evidence.  The 
indorser,  therefore,  has  it  In  his  power,  in 
all  cases  when  Insufficient  notice  has  boon 
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given,  to  compel  the  holder  to  prove  demand 
and  notice  by  common-law  evidence."  Al- 
though this  statute  has  been  In  force  lu  this 
state  for  nearly  80  years,  this  Is  the  first 
time  the  question  has  been  raised  in  this 
■  court  We  think  it  would  be  judicial  legis- 
lation to  hold  that  this  statute  was  limited 
to  cases  where  the  notary  was  living.  The 
language  of  the  statute  clearly  includes  ev- 
ery case  where  the  certificate  of  the  notary 
is  relied  upon  as  evidence  of  notice.  It  fol- 
lows that  the  holding  of  the  court  below  was 
correct,  and  the  Judgment  is  affirmed. 


LONG.  J.,  did  not  sit 
concurred. 


The  other  Justices 


OOLB  V.  COLE  et  al. 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

HOMESTEAD— JOINT   TE!NA>fTS— FRAUDULENT 

CONVEYANCES. 

1.  Where  land  is  conveyed  to  a  husband  and 
wife  as  tenants  by  the  entirety,  and  occupied 
by  them  as  their  home,  they  have  a  homestead 
interest  therein,  exempt  from  the  claims  of 
creditors. 

2.  Where  one  joint  maker  of  a  note,  believing 
the  note  paid  by  the  other  maker,  before  suit 
thereon  conveyed  an  undivided  interest  in  land 
which  be  had  just  Inherited  to  his  wife,  in  pay- 
ment of  money  which  he  had  borrowed  from 
her  and  promised  to  repay,  and  to  secure  a 
homestead  for  her,  such  conveyance  was  not 
fraudulent  as  to  the  holder  of  such  note,  and 
should  not  be  set  aside  at  the  suit  of  such  cred- 
itor. 

Appeal  from  circuit  court,  Oakland  county, 
in  chancery;  George  W.  Smith,  Judge. 

Action  by  Ransom  Cole  against  Ransom 
W.  Cole  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

George  O.  Kinsman,  for  appellant  John 
H.  Patterson,  for  appellees. 

LONG,  J.  On  February  25, 1897,  the  com- 
plainant recovered  judgment  against  Ransom 
W.  Cole  and  Benjamin  P.  ijheldon  in  justice 
court  for  the  sum  of  $113.18.  On  November 
16,  189S,  a  transcript  of  the  Judgment  was 
filed  in  the  circuit  court  and  execution  was 
issued  out  of  said  court  November  17th  and 
placed  in  the  bands  of  the  sheriff,  who  levied 
the  same  on  the  19th  of  that  month  on  the 
E.  %  of  the  S.  E.  V*  of  section  4  of  town- 
ship 4.  N.,  of  range  10  E.,  Oakland  county. 
Defendant  Benjamin  F.  Sheldon  at  that  time 
was  the  owner  of  an  undivided  one-fuurth  in- 
terest in  certain  lands  which  he  had  inherited 
from  his  father,  who  had  lately  deceased. 
He,  as  well  as  defendant  Ransom  W.  Cole, 
bad  certain  personal  property  which  they  dis- 
posed of  about  the  time  the  note  became  due, 
and  were  indebted,  not  only  on  this  note  and 
Judgment  but  were  owing  other  parties  $500 
and  upward.  About  the  time  the  Judgment 
was  rendered  on  the  note,  the  defendant  Ben- 
jamin F.  Sheldon  deeded  the  land  in  con- 
troversy, which  came  from  his  father's  es- 
tate, to  his  wife,  Hattie  K  Sheldon.    Alter 


this  deed  was  given,  all  the  estate  of  the  fa- 
ther was  sold  to  one  Lucien  B.  Kelly  to  satis- 
fy claims  against  the  estate  allowed  in  favor 
of  defendant's  mother,  who  thereafter  de- 
ceased, and  an  administrator  of  her  estate 
was  appointed.  Mr.  Kelly  thereafter,  in  or- 
der to  make  a  partiticA  of  the  mother's  es- 
tate, deeded  the  lands  so  purchased  by  him 
to  her  heirs,  and  the  land  above  described 
was  deeded  by  him  to  Benjamin  F.  Sheldon 
and  his  wife,  Hattie  E.  Sheldon,  as  tenants 
by  the  entirety.  They  moved  onto  the  prem- 
ises November  18,  1897,  and  occupied  It  as  a 
homestead.  The  execution  on  the  transcript 
was  levied  on  this  land  a  Uttle  over  a  year 
after  they  moved  onto  it  This  bill  is  filed 
In  aid  of  that  execution.  It  appears  that  at 
the  time  the  deed  was  made  by  Kelly  in  or- 
der to  settle  the  mother's  estate,  each  of  her 
heirs  was  entitled  to  about  $800  of  It  The 
lands  deeded  were  subject  to  a  mortgage  of 
$700.  It  Is  the  claim  of  complainant  (1) 
that  the  deed  was  made  to  Hattie  E.  Shel- 
don from  her  husband  for  the  purpose  of 
covering  up  the  interest  the  husband  bad  In 
the  estate  of  bis  father,  and  placing  it  be- 
yond the  reach  of  creditors;  (2)  that  the  con- 
veyance was  without  consideration;  (S)  that 
the  conveyance  from  Mr.  Kelly  to  the  bus- 
band  and  wife  by  the  entirety  was  for  the 
purpose  of  placing  the  property  beyond  the 
reach  of  creditors;  (4)  that  the  property  is 
worth  an  amonnt  over  the  mortgnge  and 
homestead  interest  sufficient  to  pay  this  judg- 
ment. 

It  iB  admitted,  and,  if  it  were  not  it  is 
shown,  that  the  parties  have  a  homestead 
interest  in  the  land.  It  is  settled  in  this 
state  that  parties  may  have  a  homestead  iu- 
terest  In  lands  held  by  the  entirety.  Lozo  v. 
Sutherland,  38  Mich.  168.  , 

It  is  the  claim  of  tl^e  defendants  (1)  that 
Benjamin  F.  Sheldon  had  no  notice  that  the 
note  was  not  paid  at  the  time  of. the  deed 
made  to  his  wife,  in  December,  180C;  (2) 
that  the  deed  was  so  made  by  him  for  the 
purpose  of  paying  his  wife  a  valid,  existing 
debt  due  from  him  to  her  for  moneys  bor- 
rowed by  him  from  her  which  he  had  agreed 
to  pay,  and,  further,  for  the  purpose  of  se- 
curing to  her  a  homestead;  (3)  that  the  sub- 
sequent taking  of  the  joint  deed  in  further- 
ance of  such  purpose,  and  for  the  purpose  of 
procuring  a  home  for  her  .and  her  husband 
in  case  of  her  death,  done  at  her  request, 
docs  not  change  the  character  of  the  trans- 
action; (4)  that  the.  entire  SO  acres  of  land 
does  not  exceed  lu  value  $1,700  or  $1,800,  and 
is  incumbered  by  a  mortgage  of  $700. 

It  appears  that  the  buildings  are  on  the 
north  8  acres,  which  is  claimed  as  the  home- 
steod.  The  testimony  shows  clearly  that 
this  north  40  is  only  of  the  value  of  from 
$1,200  to  $1,300;  and  It  is  therefore  apparent 
that  this  40  acres  need  not  be  taken  into  fur- 
ther consideration.  The  mortgage  covers  the 
entire  80  acres.  The  only  question  that  need 
be  considered  is  whether  the  defendant  Hat- 
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Ue  E.  Sheldon  Is  entitled  to  hold  the  remain- 
ing 40  acres  under  her  deed  from  her  hus- 
band made  In  1890.  The  proofs  show  that 
this  40  acres  Is  of  the  Talue  of  about  $500. 
The  court  below  found  that  there  was  no  In- 
tent on  the  part  of  Sheldon  and  his  wife  to 
defraud  creditors.  It  was  shown  that  the 
note  was  past  due  at  the  time  the  deed  was 
made  by  Sheldon  to  his  wife,  and  he  testi- 
fied that  he  supposed  it  had  been  paid  by 
Cole.  The  court  below  found  that  the  value 
of  both  40*8  together  was  not  greatly  In  ex- 
cess of  the  homestead  exemption  added  to 
the  $700  mortgage.  The  testimony  Introduc- 
ed by  defendants  tended  to  show— and  the 
court  so  found— that  Mrs.  Sheldon  loaned  her 
husband  the  sum  of  $325,  which  he  agreed  to 
pay  back;  that  this  money  so  loaned  to  the 
husband  was  derived  by  the  wife,  as  she 
claims,  by  the  raising  of  poultry,  together 
with  $25  she  received  from  her  grandmother's 
estate.  She  claims  that  this  money  was  paid 
to  her,  and  she  loaned  It  to  her  husband  up- 
on his  express  promise  to  repay  It  She  tes- 
tified: "It  was  money  I  had  from  raising 
poultry.  I  conducted,  the  business  myself, 
and  the  arrangement  was  that  I  should  have 
the  entire  proceeda"  The  husband  corrobo- 
rated this  testimony.  It  Is  satisfactorily 
shown  that  there  existed  an  honest  debt  be- 
tween the  husband  and  wife,  and  the  trans- 
fer was  made  not  only  to  secure  a  homestead 
to  the  family,  but  to  pay  that  debt  The  case 
falls  squarely  within  the  rule  In  Brlgham 
V.  Fawcett  42  Mich.  542,  4  N.  W.  272;  Hicks 
T.  McLachlan,  94  Mich.  278,  53  N.  W.  1107. 
The  decree  below  must  be  affirmed,  with 
costs.    The  other  Justices  concurred. 


MAHNKB  V.  FREER  et  al. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

NEOLIGBNCE— COLLISION  ON  HIGHWAY- 
PROXIMATE  CAUSE— INSTRUCTIONS. 
Where  plaintiff,  riding  his  bicycle  when  It 
was  quite  dark,  was  ran  over  by  defcndnnta, 
and  the  eTiilence  was  conflicting  as  to  the  speed 
at  wbicb  the  latter  were  driving,  and  there  was 
some  testimony  that  plaintiff  was  riding  at  a 
high  speed,  the  court  properly  instructed  the 
jury  that  if  plaintiff  was  exercising  dne  care, 
and  defendants  were  racing  their  horses,  plain- 
tiff could  recover  against  all  of  defendants,  but, 
before  he  could  recover  against  any  of  them, 
their  negligence  must  have  been  the  proximate 
cause  of  the  injury. 

Error  to  circuit  court,  Wayne  County; 
George  8.  Hosmw,  .Tudse. 

Action  by  Max  Mahnke  against  Edgar  A. 
Freer  and  others.  From  a  Judgment  In  favor 
of  defendants,  plaintiff  brings  error.  Affirm- 
ed. 

Edwin  01  Bolton  and  Moore  &  Moore,  for 
appellant.  Tarsney,  Hayes,  Lawson  Sc  Fltz- 
patrlck,  for  appellee  Goldberg. 

LONG,  J.  This  action  Is  brought  to  recov- 
er dam.iges  for  Injuries  sustained  by  \)ie 
plaintiff  In  being  run  over  by  the  defendants 


while  they  were  driving  on  the  Boulevard  In 
Detroit  the  plaintiff  at  the  time  riding  his 
bicycle  on  said  Boulevard.  Tl^e  first  count 
of  the  declaration  charges  that:  "At  about 
half-past  seven  In  the  evening,  when  it  was 
quite  dark,  said  plaintiff  was  traveling  on  a 
bicycle  in  an  easterly  direction  on  the  south 
track  of  the  Boulevard  In  said  dty  of  De- 
troit and  when  at  or  near  the  point  where 
the  said  Boulevard  intersects  Second  street. 
In  said  city,  said  defendants  and  one  other 
party,  whose  name  is  unknown  to  said  plain- 
tiff, were  carelessly  and  negligently  driving 
their  horses  and  buggies,  four  abreast,  with 
great  speed,  to  wit  at  the  rate  of  twenty 
miles  an  hour,  in  a  westerly  direction  along 
said  south  tfack,  and  came  suddenly  upon 
said  plaintiff,  and  carelessly  and  negligently, 
and  without  giving  said  plaintiff  any  warn- 
ing of  their  approach,  and  without  any  fault 
or  negligence  on  his  part  carelessly  and  neg- 
ligently ran  over  said  plaintiff,  knocked  him 
down,  broke  and  destroyed  his  bicycle,  broke 
bis  left  leg,  dislocated  his  shoulder,  severely 
shocked  and  Injured  his  back,  head,  shoul- 
ders, and  nervous  system,"  etc.  The  second 
count  charges  that  "said  defendants  and  an- 
other, with  four  horses  and  four  buggies, 
drove  along  said  Boulevard  In  a  westerly  di- 
rection In  a  reckless  manner,  at  a  very  high 
rate  of  speed,  and  willfully  and  recklessly 
ran  over  said  plaintiff,  knocked  him  down," 
etc.  The  plaintiff  gave  testimony  tending  to 
show  that  he  was  26  years  of  age  and  ac- 
customed to  lide  a  wheel;  that  about  7:30 
in  the  evening  of  that  day  he  and  one  Rolh 
were  riding  east  on  the  Boulevard;  that  it 
was  so  dark  he  could  see  only  about  100  feet 
ahead;  that  Rolls  was  ahead,  and  plaintiff 
S  feet  behind  him,  riding  along  slowly;  that 
the  Boulevard  at  this  point  is  from  46  to  SO 
feet  wide;  that  the  first  thing  he  heard  was 
the  defendants  "yelling  and  hollering"  at  the 
horses;  that  be  saw  the  shadows  coming, 
but  could  not  tell  what  It  was,  when  Rolls 
said:  "Look  out;  there  are  four  rigs  com- 
ing;" that  Rolls  turned  to  the  right  close 
to  the  curb,  and  got  through.  The  plaintiff 
then  testified:  "I  was  in  the  center  of  the 
street.  I  saw  I  could  not  turn.  I  saw  a 
passage  open  in  the  center,  and  I  tried  to  get 
through.  I  saw  the  four  rigs,  with  horses, 
coming.  They  were  coming  at  full  speed, 
three  abreast  and  one  a  little  behind,— alwnt 
eight  or  ten  feet  behind.  The  horses  took  up 
the  whole  roadway.  They  were  in  a  bunch, 
wheel  to  wheel.  There  was  a  passage  of  two 
or  three  feet  between  two  of  the  three  rigs. 
I  tried  to  go  through  there.  I  got  through 
till  I  came  to  the  buggy  that  was  behind. 
The  forward  wheel  of  that  buggy  struck  the 
handle  bar  of  my  wheeL  I  got  my  leg  into 
the  buggy  wheel,  and  it  threw  me  Into  the 
air.  My  leg  was  broken.  I  did  not  know  the 
men  wbp  were  driving  the  rigs.  I  did  not 
follow  Rolls  to  the  curb,  because  I  did  not 
have  time.  If  I  had  followed  him,  I  would 
have  run  Into  the  horses.    I  went  Into  the 
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open  space  betwe»i  the  riga  because  I 
thought  I  could  get  through  there,  and  be- 
cause I  could  not  go  'any  other  wheres.  The 
horses  were  going  Just  as  fast  as  they  could 
pull  out"  Mr.  Rolls  was  sworn,  and  gave 
testimony  which  substantially  corroborated 
that  of  plaintiff.  The  witness  testified  that 
he  and  plaintiff  "just  jogged  along  there" 
that  evening.  Mr.  Henry  Kern  was  sworn  in 
behalf  of  plaintiff,  and  testified  that  he  was 
present  and  saw  tjie  four  horses  start  on  the 
Boulevard;  that  they  turned  round  and 
started  east;  that  each  horse  was  driven  be- 
fore a  light  buggy;  that  defendant  Goldberg 
drove  one,  defendant  Phelps  another,  defend- 
ant Freer  another,  and  that  the  other  was 
driven  by  a  man  by  name  of  Yaukey;  that 
these  parties  were  talliing  about  the  speed 
of  horses;  and  that  Phelps  was  evidently 
trying  to  catch  up  with  Goldberg,  and  the 
others  started  as  if  they  were  also  trying 
to  keep  up.  Witness  says:  "They  Increased 
their  speed  after  they  passed  me,  as  I  could 
tell  by  the  sound,  but  were  ont  Bight  of  me 
when  I  heard  the  crash  of  the  accident," 
Defendant  Goldberg  testified  that  he  did  not 
know  of  the  accident  until  he  had  gone 
through  to  Woodward  avenue,  and  then  came 
back  to  where  It  occurred;  that  he  was  not 
driving  to  exceed  from  4  to  6  miles  an  hour; 
that  defendant  Freer  was  a  short  distance 
behind  him,  but  that  he  did  not  see  where 
Freer  and  Yaukey  were.  Defendant  Phelps 
testified  that  they  were  driving  not  to  ex- 
ceed 6  miles  an  hour;  that  Freer  and  Yaukey 
were  behind,  and  that  he  (witness)  did  not 
know  of  the  accident  until  he  turned  and 
came  back.  Defendant  Freer  testified  that 
Goldberg  and  Phelps  were  also  speeding  their 
horses;  that  Yaukey  joined  in  with  them, 
and  they  all  started,  and  about  Second  street 
he  (witness)  collided  with  this  bicycle.  Po- 
liceman Scott,  who  was  there,  testified  that 
the  parties  were  driving  not  to  exceed  6 
miles  an  hour,  but  that  the  men  on  the  bi- 
cycles were  going  at  a  high  rate  of  speed, — 
10  or  12  miles  an  hour;  that  the  horses  were 
not  abreast  of  each  other;  that  two  of  them 
were  quite  a  little  distance  behind  the  oth- 
ers. Policeman  Parker  testified  that  the 
horses  were  going  not  to  exceed  6  miles  an 
hour,  and  that  the  wheelmen  were  going  10 
or  12  miles  an  hour.  Sergeant  Yeager,  of 
the  police  force,  made  a  report  to  the  police 
department  at  that  time  In  which  he  stated: 
"Max  Mahnke,  790  Rlvard  street,  had  his 
leg  broken  by  being  driven  over  by  a  horse 
driven  by  Ed.  Freer.  Mahnke  was  on  a  bi- 
cycle at  the  comer  of  Second  and  Boulevard. 
Four  or  five  men  were  running  their  horses, 
and  he  didn't  have  time  to  get  ont  of  the 
way  before  being  knocked  over."  He  tes- 
tified that  this  was  the  substance  of  what 
was  told  him  by  policemen  Scott  and  Parker 
at  the  time  of  the  accident,  and  from  which 
he  made  this  report  Upon  this  testimony 
the  court  charged  the  jury,  substantially, 
that:    If  at  the  time  the  plaintiff  was  In  the 


exercise  of  due  care,  and  there  was  a  ccm- 
cert  of  action  on  the  part  of  the  defendants 
to  race  their  horses,  the  plaintiff  could  re- 
cover  against  all  the  defendants;  but  be- 
fore he  could  recover  against  any  of  them, 
the  jury  must  find  that  their  negligence  was 
the  proximate  cause  of  the  injury.  If,  how- 
ever, they  found  that  such  negligence  did 
not  extend  to  all  the  defendants,  then  the 
verdict  might  be  rendered  against  such  de- 
fendant as  was  In  fault,  if  the  plaintiff  him- 
self was  using  due  care.  The  jury  returned 
a  verdict  In  favor  of  defendants.  Plaintiff 
brings  error. 

Counsel  for  plaintiff  claims  that  the  facts 
show  that  the  defendants  were  guilty  of 
gross  negligence,  and  that  all  of  them  would 
be  liable,  regardless  of  the  conduct  of  plain- 
tiff. It  Is  his  claim  that  the  case  falls  with- 
in the  rule  laid  down  in  Scblndler  t.  Railway 
Co..  87  Mich.  411,  49  N.  W.  670;  Bouwmeester 
V.  Railroad  Co.,  63  Mich.  567,  SO  N.  W.  337. 
We  think  the  case  made  by  the  testimony 
cannot  be  said  to  fall  within  the  rule  stated 
In  those  cases.  All  the  parties  had  the  right 
to  ride  and  drive  on  the  Boulevard.  If  the 
plaintiff  and  his  companion  were  riding  at  a 
hif;h  and  dangerous  rate  of  speed,  and  by 
their  own  careless  and  reckless  conduct  put 
themselves  in  a  position  where  It  was  Impos- 
sible to  avoid  collision  with  the  carriages 
being  driven  there,  the  plaintiff  could  not  re- 
cover. There  Is  some  testimony  showing 
that  they  were  riding  10  or  12  miles  an  boar. 
It  was  so  dark  that  they  could  not  see  to  ex- 
ceed 100  feet  as  plaintiff  himself  confesses. 
We  think,  under  the  testimony,  the  court's 
charge  very  fairly  submitted  the  question 
for  the  determination  of  the  jury.  In  view 
of  this,  the  question  raised  by  counsel  in  ref- 
erence to  the  measure  of  damages  is  not  of 
Importance.  The  Judgment  must  be  affirm- 
ed.   The  other  justices  concurred. 


NILES  V.  MASON  rt  aL 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

WILLS— CONSTRUCTION— PEBPBTCITIKS— LIFE 
ESTATE. 
N.  devised  all  his  estate,  real  and  personal, 
to  M.,  as  trustee,  with  power  to  sell  all  his 
real  and  personal  estate;  to  invest  and  rein- 
vest the  proceeds  thereof  as  he  should  deem 
fit;  the  trust  fund  to  be  used:  (1)  To  pay  all 
his  debts  and  funeral  expenses;  (2)  $100  to  his 
son  Warren,  the  plaintiff;  (3)  a  stipulated  sum 
to  his  sister  each  and  every  month  daring  her 
life,  contingent  upon  her  remaining  unmarried; 
(4)  to  pay  anuually  one-half  of  the  income  to 
his  son  Charles  during  his  life,  and  the  other 
half  of  said  income  to  his  daughter  duriuK  her 
life;  (5)  upon  the  death  of  his  son  CSiarles  to 
pay  one-half  of  the  principal  to  the  children 
of  Charles,  but  if  no  issue  survive  his  son,  then 
to  pay  one-half  to  the  children  of  his  daaghtei'; 
f6)  upon  the  death  of  his  doughter  to  pay  one- 
half  of  the  principal  to  her  children,  but  if  no 
issue  survive  her,  then  to  pay  the  same  to  the 
children  of  his  son  Charles;  (7)  npon  the  death 
of  either  bis  son  Charles  or  his  daughter  with- 
out issue,  to  pay  the  entire  net  income  to  the 
survivor  of  the  two  daring  his  or  her  life;   (8) 
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if  both  of  said  children  die  withoat  issue,  then 
bis  entire  estate  shall  be  vested  in  the  brother 
of  the  deceased,  and  his  heirs,  forever.  HM: 
<1)  That  the  devise  was  for  more  than  two 
lives  in  being,  and  was  therefore  void:  (2)  that 
the  statute  against  perpetuities  applies  to  a 
case  where  the  trustee  is  authorized  to  sell  the 
real  estate  and  other  property  of  the  deceased, 
fcut  is  required  to  immediateir  reinvest  it;  <3) 
the  provision  for  the  life  estate  devised  to  the 
■ister  is  good.   - 

Cross  appeals  from  circuit  court,  Wayne 
€OUJity,  In  chancery;   Morse  Rohnert,  Judge. 

Action  by  Warren  J.  NlleB  against  Joseph 
T.  Mason  and  others  to  construe  a  will. 
From  tlie  decree,  complainant  and  defendant 
Charles  P.  Niles  appeaL    Decree  rendered. 

Ira  Nlles  died  testate,  leaving  three  chil- 
dren, complainant  and  defendants  Charles  F. 
Xlles  and  Lottie  Niles  Jupp,  a  grandson.  Ar- 
ttaw:  Niles  Jupp,  a  brother,  and  a  sister,  the 
'defendants  Sarah  M.  Niles  add  Charles  W. 
Niles.  The  will  Is  as  follows:  "I  hereby 
grant,  devise,  and  bequeath  all  my  estate, 
real  and  personal  and  mixed,  to  Joseph  T. 
Mason,  of  said  city  of  Detroit,  as  trustee, 
-and  In  trust  for  the  uses  and  purposes  herein 
below  set  forth,  to  wit:  (1)  To  collect  all 
rents,  profits,  insurance,  and  other  moneys 
^ue  the  estate  upon  all  teal  and  personal 
property;  to  buy,  sell,  lease,  repair,  and  as- 
sign any  and  all  of  my  estate,  both  real  and 
personal;  to  Invest  and  reinvest  the  pro- 
ceeds thereof  in  any  manner  he  may  deem 
fit;  and  to  do  all  acts  and  to  pay  all  neces- 
sary expenses  for  the  care,  protection,  and 
management  of  my  estate  in  my  stead.  4.2) 
To  pay  all  my  Just  debts  and  funeral  ex- 
penses. (3)  To  pay  the  sum  of  one  hundred 
dollars  to  Warren  J.  Niles  if  he  makes  him- 
self  known  in  person  to  said  Joseph  T.  Ma- 
son within  two  years  from  the  date  of  my 
demise.  (4)  To  pay  the  sum  of  twelve  and 
so/ioo  dollars  to  Sarab  M.  Niles  upon  the  first 
day  of  each  and  every  month  during  her 
life,  contingent  upon  her  remaining  unmar- 
ried. Upon  the  ev«nt  of  her  marriage  the 
said  legacy  to  cease,  and  to  become  part  of 
the  income  hereinafter  provided  for.  (5)  To 
pay  annually  one-half  of  the  income  from 
my  entire  estate,  real,  personal,  and  mixed, 
after  the  payments  above  set  forth,  to  my 
son  Charles  P.  Niles  during  bis  life,  and  the 
other  half  of  said  income  to  my  daughter, 
Lottie  Niles,  during  her  lifetime.  (6)  Upon 
tbe  death  of  my  sou  Charles  P.  Niles  to  pay 
one-half  of  the  principal  of  my  estate  to  his 
children  in  equal  proportions.  If  no  issue 
survive  him,  then  the  same  to  be  paid  to  the 
children  of  my  daughter,  Lottie  Niles,  in 
equal  proportions  upon  her  death.  (7)  Upon 
tbe  death  of  my  daughter,  Lottie  Niles,  to 
pay  one-half  of  the  principal  of  my  estate 
to  ber  children  in  equal  proportions.  If  no 
Issue  snrrlve  her,  then  the  same  to  be  paid 
to  the  children  of  my  son  Charles  P.  Niles  in 
equal  proportions,  upon  his  death.  (8)  Upon 
the  death  of  either  of  my  children  Charles  P. 
Niles  or  Lottie  Niles,  leaving  no  issue,  tbe 
«ntlre  net  Income  of  my  estate  shall  be  paid 


to  tbe  surriror  of  the  two  during  his  or  her 
life.  ,(9)  In  the  event  of  the  death  of  both 
of  my  children  Charles  P.  Niles  or  Lottie 
Niles  without  issue,  my  entire  estate,  both 
personal  and  real,  shall  be  vested  in  my 
brother  Charles  W.  Niles,  and  his  beirs,  for- 
ever. (10)  The  share  of  any  grandchild  who 
may  be  a  minor  upon  tbe  death  of  his  father, 
he  being  my  son  Charles  P.  Niles,  or  of  bis 
mother,  she  being  my  daughter,  Lottie  Niles, 
shall  be  under  the  care  and  direction  of  said 
trustee,  or  his  successor,  as  tbe  agent  of  said 
grandchild,  during  bis  or  ber  minority.  (11) 
In  the  event  of  tbe  death  of  said  Joseph  T. 
Mason,  trustee,  before  full  execution  of  this 
trust,  I  hereby  direct  that  the  trust  pass  to 
such  person  as  the  court  of  chancery  may  di- 
rect as  in  such  case  under  the  statute  made 
and  provided.  (12)  I  hereby  appoint  Joseph 
T.  Mason  the  executor  of  this,  my  last  will 
and  testament,  and  desire  that  his  bond 
therefor,  as  well  as  such  bond  as  be  may  be 
required  to  furnish  as  such  trustee  hereof, 
may  be  merely  nominal."  The  value  of  the 
estate  as  per  inventory  was  $28,325.  The  in- 
come from  It,  as  shown  by  the  testimony.  Is 
from  $1,400  to  $1,600  per  year.  The  court 
entered  a  decree  sustaining  the  will  in  toto. 

Lloyd  L.  Axford  (James  H.  McDonald,  of 
counsel),  for  complainant  and  for  defendant 
Charles  P.  Niles.  H.  M.  &  D.  B.  Duffleld.  for 
remaining  defendants. 

GRANT,  J.  (after  stating  the  facts).  1. 
The  evident  intention  of  the  testator  was  to 
follow  the  Palms  will,  which  was  in  the  main 
upheld  in  Palms  v.  Palms.  68  Mich.  355,  30 
N.  W.  419.  The  only  real  difference  between 
the  will  of  Mr.  Palms  and  the  will  of  Mr. 
Niles  is  the  clause  in  the  latter  will  by  which 
Be  devised  to  his  sister  an  annuity  of  $12.50 
per  month  during  her  life,  and  burdened  his 
entire  estate  with  the  payment  of  that  annu- 
ity. No  sucta  provision  is  found  In  tbe  will 
of  Mr.  Palms.  With  that  provision  elimi- 
nated, this  case  would  fall  directly  within 
the  Palms  Case.  The  claim  of  the  appel- 
lants is  that  this  case  is  ruled  by  that  of 
Dean  r.  Mumford,  102  Micb.  510,  01  N.  W.  7. 
In  that  case  the  widow  of  the  testator  was 
given  a  life  estate  In  the  homestead,  and  the 
executors,  who  were  in  fact  trustees,  as  in 
this  cose,  were  to  pay  the  widow  $1,500  per 
year  during  her  life.  It  was  there  held,  and 
In  fact  conceded,  that  the  fifth  clause  of  the 
will  of  Mr.  Dean  resti-alned  alienation  for  tbe 
period  of  two  lives  in  ^elng.  Tbe  question, 
therefore,  was,  did  tbe  provision  for  tbe 
widow  Include  another  life,  and  render  the 
subsequent  provision  void,  under  the  statute 
against  perpetuities?  It  was  held  that  it  did. 
The  construction  cannot  be  Influenced  by  the 
amount  of  the  annuity.  The  same  cbnclu- 
sion  would  have  been  reached  In  the  Dean 
Case  if  the  annuity  had  been  $150  per  year, 
as  in  this  case,  or  $1,500,  as  in  that.  As  In 
that  case,  so  in  this,  the  entire  estata  was 


1102 


85  NORTHWESTERN  REPORTER. 


(Mich. 


burdened  wltb  tbe  annnlty;  and,  If  neces- 
sary, the  entire  Income  must  be  appropriated 
to  pay  It.  The  circuit  judge,  In  a  written 
opinion,  beld  that.  If  he  applied  the  rule  In 
the  Dean  Case,  the  will  must  fall.  The  clr^ 
cult  Judge  reached  his  conclusion  by  holding 
that  section  9  of  this  wUl  was  of  no  force  or 
effect,  and  should  be  considered  as  though 
not  written  in  tbe  will,  because  both  of  the 
children  Charles  and  Lottie  were  living  at 
the  time  of  his  death,  and  that  the  provision 
for  bis  sister,  Sarah,  would  cease  upon  the 
death  of  both  children  Charles  and  Lottie. 
In  other  words,  he  reads  Into  section  4  a  fur- 
ther contingency,  viz.  that  if  his  children 
Charles  and  Lottie  should  die  before  his  sis- 
ter, then  the  annuity  to  his  sister  should 
cease.  We  think  the  judge  erred  in  this  con- 
clusion. The  intent  of  the  testator  to  pro- 
vide this  amount  for  his  sister  during  her 
life  is  clear.  The  only  condition  upon  which 
it  was  to  cease  was  that  she  marry.  This 
case  Is  ruled  by  the  Dean  Case. 

2.  It  is  urged  that  the  statute  is  aimed 
solely  at  the  alienation  of  land,  and  does  not 
apply  where  the  trustees  are  given  the  power 
to  sell,  although  they  are  given  the  power 
to  tie  up  the  proceeds  of  the  sale  beyond  the 
time  fixed  by  the  statute.  Thatcher  v.  St. 
Andrew's  Church,  37  Mich.  264,  is  relied 
upon  to  sustain  this  contention.  If  the  lan- 
guage there  used  be  not  considered  in  con- 
nection with  the  facts  of  the  case,  there 
would  be  much  force  in  the  contention.  In 
that  case,  however,  the  trust  ceased  with  the 
alienation  of  the  land  by  the  trustee,  and  the 
trust  was  at  an  end.  Such  was  also  the  case 
in  Robert  v.  Coming,  88  N.  T.  225.  A  similar 
state  of  facts  existed  in  Henderson  r.  Hen- 
derson, 118  N.  Y.  1,  20  N.  E.  814.  where  the 
executor  was  given  five  years  within  which 
to  partition  the  estate.  The  language  of  thfe 
Thatcher  Case  clearly  stated  the  law  as  ap- 
plicable to  its  facts.  It  was  not  a  case  where 
the  trustees  were  authorized  to  tie  up  the 
proceeds  of  the  land  beyond  the  limitations 
of  th«  statute.  This  point  was  directly  in- 
volved In  the  Palms  Case,  and,  we  think, 
settled  the  role  against  the  contention  of  the 
appellees.  The  power  of  alienation  was  ex- 
pressly conferred  upon  the  trustees,  with  the 
authority  to  reinvest  the  same  in  land  or 
other  property,  according  to  their  judgment 
Justice  Champlln,  ini  his  opinion,  expressly 
repudiated  the  doctrine  of  the  Thatcher  Case 
as  applicable  to  the  Palms  Case,  and  on  page 
385  gives  his  reasons  in  part  as  follows: 
"The  statutes  agaiq^t  perpetuities  are  di- 
rected against  provisions  in  conveyances  by 
will  or  deed  which  prevent  the  vesting  of  es- 
tates in  the  beneficiaries;  and,  when  such 
vesting  is  postponed  beyond  the  limits  al- 
lowed by  law,  the  provision  is  void  as  being 
too  remote.  It  can  make  no  difference  wheth- 
er, during  the  time  which  shall  elapse  be- 
fore it  vests  in  the  beneficiary,  the  estate, 
vests  in  trustees,  or  is  by  them  transferred 
to  others  than  the  beneficiary,  and  the  pro- 


ceeds and  avails  are  beld  by  tbe  trustees 
subject  to  the  trust  The  policy  of  the  law 
is  defeated  unless  the  contingency  happens 
when  the  estate  shall  vest  In  the  beneficlafy 
within  the  prescribed  limits.  There  would 
be  but  little  use  in  statute  or  common-law 
restrictions  against  perpetuities,  and  the  ty- 
ing up  of  estates  to  await  the  happening  of 
future  events,  if  they  can  be  avoided  by 
merely  clothing  the  trustees  with  power  of 
sale,  but  subjecting  the  proceeds  to  the  trusts 
declared,  and  by  this  simple  device  such 
postponement  of  the  vesting  of  contingent 
Interests  be  validated."  He  then  discusses 
the  Thatcher  "Case,  and  cites  many  author- 
ities to  support  his  holding.  This  opinion 
was  concurred  in  by  Chief  Justice  Sherwood. 
Justice  Morse,  in  his  opinion,  concurred  in  by 
Justice  Campbell,  does  not  discuss  the  ques- 
tion. His  optnion  is,  however,  based  upon 
the  theory  that  the  statute  against  perpetul-  ■ 
ties  is  applicable,  and  the  case  was  disposed 
of  upon  that  theory.  We  are  therefore  of  the 
opinion  that  that  case  disposes  of  the  ques- 
tion; otherwise,  the  main  contention  would 
have  been  disposed  of  by  holding,  as  Is  here 
claimed,  that  the  power  of  alienation  was 
conferred  upon  the  trustees,  and  therefore 
the  statute  did  not  apply. 

3.  It  does  not  follow  that  this  will  is  void 
in  toto.  It  was  the  clear  intention  of  the 
testator  to  provide  a  life  annuity  for  his  sis- 
ter. Tlic  snlisequent  provisions  of  the  will 
tying  up  the  estate  against  the  statute  of 
perpetuities  do  not  invalidate  this  provi- 
sion. Counsel  for  appellants  seem  to  recog- 
nize this,  for  tbey  state  in  their  brief  that 
they  have  executed  a  mortgage  to  the  sister 
to  secure  this  life  annuity.  It  is  unnecessary 
to  tie  up  this  entire  estate,  and  prevent  those 
who  are  entitled  to  it  from  receiving  the  full 
benefits  thereof  during  the  lifetime  of  tl»e 
sister.  We  think  it  entirely  equitable  and 
just  that,  upon  the  ^cecution  of  a  note  or 
bond  and  mortgage  upod  real  estate,  satis- 
factory to  the  circuit  judge,  the  trustees 
should  be  discharged,  and  the  estate  distrib- 
uted among  the  children.  Decree  will  be 
entered  accordingly.  Under  the  circumstan- 
ces, we  think  no  costs  should  be  allowed  to 
either  party,  eltlier  in  this  court  or  the  court 
below.    The  other  Justices  concurred. 


LACHINB  v.  MANISTIQUE  RT.  00. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

EMPLOYMENT— EXTRA    SERVICB8— SETTLK- 

MKNT. 

Plaintiff  kept  a  boarding  house  for  the  de- 
fendant for  56  months,  for  which  she  was  paid 
monthly,  presenting  an  account  each  month. 
After  leaving  tiie  defendant's  employ,  she  pre- 
lented  a  claim  for  services  for  attending  a  tele- 
phone which  WHS  kept  at  tbe  hoarding  house 
for  the  use  of  the  defendant,  the  plaintiff,  and 
boarders,  and  for  which  she  bad  made  no  claim 
while  in  dpfendoDt's  employ.  Held,  that  she 
is  estopped  to  maintain  the  claim. 
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Jfirror  to  circuit  court,  Alger  county;  Joseph 
H.  Steere,  Judge. 

Action  by  Abigail  J.  Lachine  against  the 
Manlstique  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

In  August  ISQ^,  the  plaintiff  undertook  to 
keep  the  boarding  house  "of  the  defendant  at 
camp  1,  under  an  arrangement  whereby  she 
was  to  run  the  boarding  house,  and  receive 
for  boarding  the  men  in  defendant's  employ 
$15  per  month,  which  amount  was  deducted 
from  the  earnings  of  the  men,  and  paid  to  the 
plaintiff  each  mouth,  through  the  general 
office  of  the  defendant  Under  this  arrange- 
ment she  remained  at  camp  1  10  months,  or 
imtil  June,  1895,  when  she  removed  to  an- 
other boarding  house  of  the  defendant's, 
Imown  as  "Camp  9,"  where  she  remained  2% 
years,  or  until  the  fall  of  1807,  when  she  re- 
moved to  another  of  defendant's  boarding 
houses,  1%  miles  distant,  known  as  the 
"Beavers,"  where  she  remained  until  May, 
1S09,  when  she  quit  the  defendant's  employ; 
making  in  all  about  56  months'  continuous 
service,  47  of  which  was  put  in  at  camp  9 
and  the  Beavers.  The  defendant  at  the  time 
operated  a  logging  railroad  from  Germfask 
to  Grand  Marals,  the  stations  of  which. were 
mostly  camps  and  boarding  houses,  in  each 
of  which  was  placed  a  telephone,  and  it  was 
the  custom  of  the  defendant  to  have  the  In- 
mates of  these  boarding  houses  or  camps  an- 
swer and  use  the  telephone,  so  used  in  con- 
nection with  the  operation  of  its  general 
business.  The  keepers  of  these  boarding 
houses  were  given  what  they  could  make 
from  boarding  the  employes  at  $15  per  month, 
together  with  the  free  rent  of  the  buildings, 
the  free  use  of  firewood,  telephone,  and  ti-ans- 
portation  over  the  road.  The  services  per- 
formed by  the  plaintiff  were  practically  the 
same  at  each  of  said  places.  She  sent  in  her 
accounts  for  boarding  the  men  each  month 
during  this  time,  and  received  from  the  de- 
fendant monthly  settlements  for  ths  same. 
She  makes  no  charge  for  attending  the  tele- 
phone at  camp  1  during  the  10  months  she 
was  there,  but  seeks  to  recover  $1  par  day 
for  attending  the  telephone  during  the  47 
months  which  she  put  in  at  camp  0  and  at 
the  Beavers.  The  plaintiff  rendered  no  bill 
to  the  defendant  for  her  services  in  attend- 
ing the  telephone  during  the  56  months  she 
remained  in  such  service,  but  did  each  month 
render  her  statements  for  keeping  the  board- 
ers, and  each  month  received  her  pay  there- 
for. When  asked  on  the  direct  examination 
what  services  she  performed  for  defendant 
she  replied,  "Serving  telephone,  keeping 
boarders,  and  section  work."  Strangers  were 
allowed  to  use  the  telephone,  and  when  they 
did  they  paid  for  it  On  one  occasion  she 
had  collected  in  this  way  $1.50.  When  she 
offered  to  pay  It  to  the  proper  officer  of  the 
defendant,  he  told  her  to  keep  it,  sayins  that 
he  thought  she  had  earned  it.  After  quitting 
the  defendant's  employ,  she  sent  in  an  ac- 


count for  attending  Its  telephone  47  months, 
and  upon  Its  refusal  to  pay  the  same  she 
brought  this  action,  and  recovered  Judgment 

C.  W.  Uunton,  and  W.  3.  O'Brien,  for  ap- 
pellant   F.  H.  Peters,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  This 
case  is  controlled  by  Bartlctt  v.  Railway  Co., 
82  Mich.  038,  46  N.  W.  lOM,  and  authoriUes 
there  cited.  See,  also,  Forster  v.  Green,  111 
Mich.  204,  69  N.  W.  647;  Goodson  v.  Board, 
U4  Mich.  345,  72  N.  W.  185.  Judgment  re- 
versed, and  no  new  trial  ordered.  The  other 
justices  concurred. 


BELLOWS  et  «1.  v.  CRANE  LUMBER  CO. 
(Supreme  Court  of  Michigan.     May  7.  1901.) 

LOGS  AND  LOQOINO— DRIVINO-OBSTRDCTION8 

— REMOVAI.— LOGS  SINKING— CUARGB 

—VERDICT— COSTS. 

1.  Where  the  parties  entered  into  a  contract 
each  to  drive  logs  for  the  other,  after  perform- 
ance was  begun  by  defendant  it  conld  not  b« 
deprived  of  its  rights  by  the  desire  of  plaintiffs 
to  abandon  the  contract. 

2.  In  an  action  brought  under  Comp.  Laws, 
c.  129,  providing  that,  where  the  owner  of  logs 
placed  in  a  stream  has  not  made  adequate  pro- 
visions for  driving  and  keeping  the  stream  un- 
obstructed, any  other  person  driving  logs  on 
the  stream  may  cause  such  obstruction  to  be 
removed  at  the  expense  of  the  owner  of  such 
obstructing  logs,  the  defendants  under  the  gen- 
eral issue  may  show  that  there  was  a  contract 
between  the  parties  that  each  should  drive 
certain  portions  of  the  los"  of  the  other. 

3.  Where  a  stream  was  obstructed  by  defend- 
ants placing  therein  and  attempting  to  drive 
hard-wood  logs,  many  of  which  sank,  it  waa 
enor  to  chiirKc  that  plaintiffs  could  not  recover 
the  expense  of  removing  such  obstruction  to 
drive  their  lops  if  the  jury  found  "that  the  de- 
fendant was  driving  the  logs  in  a  reasonable 
manner,  put  in  sufficient  men,  and  using  all 
diligence  to  keep  the  river  clear,"  since  the 
tiuestion  whether  it  was  reasonable  for  de- 
fendant to  place  in  the  river  and  attempt 
to  Qoat  such  logs  should  have  been  left  to  the 
jury. 

4.  Where  all  of  plaintiffs'  claim  and  all  of  de- 
fendants' set-off  were  disputed  by  the  pleadings 
and  evidence,  and  a  general  verdict  of  $25  tor 
plaintifts  was  returned,  a  judgment  awarding 
costs  to  defendants  should  not  be  reversed, 
since  it  does  not  afBnnatively  appear  by  the 
record  that  plaintiffs'  claim  was  established  at 
more  than  $1(X),  and  was  reduced  by  set-off. 

Error  to  circuit  court,  Benzie  county;  Clyde 
C.   Chittenden,   Judge. 

Action  by  Elwln  Bellows  and  others  against 
the  Crane  T.umber  Company.  From  a  Judg- 
ment for  less  than  $100  of  their  demand,  with 
costs  to  defendant  plaintiffs  bring  error.  Re- 
versed. 

George  Whitbeck  and  Smurthwalte  &  Fow- 
ler, for  appellants.  D.  G.  F.  Warner,  for 
appellee. 

HOOKER,  J.  The  Botsle  river  Is  almost 
125  nillos  long,  and  Is  used  for  floating  togs, 
both  hard  and  soft  wood.  The  parties  to 
this  action  are  lumbermen,  and  In  the  spring 
of  ISOO  had  logs  upon  this  stream;    and  a 
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Mr.  Batler  had  a  quantity  also.  Butler  and 
the  plaintiffs  had  logs  near  the  head  of  the 
river,  and  the  plaintiffs  had  some  about  20 
or  30  mllea  from  Its  mouth,  and  a  short  dis- 
tance below  defendant's  logs,  -which  wei-e 
hard-wood  logs.  The  plaintiffs  and  Butler 
furnished  men,  and  started  a  drive  from  the 
upper  waters  of  the  stream,  while  the  de- 
fendant put  Its  hard-wood  logs  in  the  river, 
and  started  a  drive  from  the  point  where  they 
were  banked,  called  "County  Line,"  and 
claims  that  In  doing  so  it  took  along  with 
them  the  plaintiffs'  logs  in  the  river  at  that 
point  or  below.  The  plaintiffs  have  brought 
this  action  to  recover  under  the  statute 
(Comp.  Laws,  c.  120)  from  the  defendant  its 
proportionate  share  of  the  expense  of  bring- 
ing down  the  upper  drive,  and  for  expense 
Incurred  by  reason  of  defendant's  obstruc- 
tion of  the  river  by  its  hard-wood  logs, — of 
which  It  is  claimed  many  sunk  by  reason  of 
the  attempt  to  run  them  unseasonably,— 
and  by  Its  failure  to  bring  down  the  rear  of 
the  lower  drive.  Plaintiffs  claim  that  the 
defendant,  in  managing  Its  drive,  only  took 
down  such  logs  as  naturally  floated  down, 
leaving  stranded  logs  and  Jams  for  the  plain- 
tiffs to  break  and  bring  down  with  the  sec- 
ond or  upper  drive.  Plaintiffs  claim  also 
that  they  had  charge  of  the  upper  drive,  and 
paid  all  of  the  help  and  exp3n8es,  and  that 
Butler  settled  and  paid  them  his  proportion- 
ate share,  upon  the  basis  of  a  liability  from 
defendant  to  the  plaintiffs  for  their  propor- 
tionate share  of  the  expense.  The  defend- 
ant asserts:  First.  That  the  upper  drive  was 
a  mutual  undertaking  between  the  plain- 
tiffs and  Butler,  and  that,  if  defendant  is 
liable  at  all,  it  is  to  both  plaintiffs  and  But- 
ler, and  not  to  plaintiffs  alone;  and  that, 
consequently,  there  is  a  nonjoinder  of  par- 
ties plaintiff,  which  should  preclude  a  recov- 
ery in  this  action.  Second.  That  a  contract 
was  made  between  plaintiffs  and  Butler  upon 
the  one  side  and  defendant  upon  the  other, 
whereby  the  latter  undertook  to  bring  down 
to  Frankfort  plaintiffs'  logs  below  the  county 
line,  in  consideration  of  their  bringing  down 
its  logs  from  above;  and  that  such  contract 
was  performed,  and  that,  consequently,  there 
was  nothing  due  to  the  plaintiffs.  Third. 
Defendant  says  that,  if  it  did  not  "bring 
down  clean"  the  rear  of  its  drive,  it  was  be- 
cause the  plaintiffs  prevented  it  by  willfully 
overtaking  and  running  through  defendant's 
drive  with  the  head  of  plaintiffs'  drive.  The 
case  went  to  the  Jury,  who  returned  a  ver- 
dict for  the  plaintiffs  of  $26,  and  upon  de- 
fendant's motion  a  Judgment  for  that  amount 
was  rendered  in  favor  of  the  plaintiffs,  and 
a  Judgment  for  costs  In  favor  of  the  defend- 
ant. The  plaintiffs  have  brought  the  case 
here  by  writ  of  error. 

As  the  Jury  found  a  verdict  for  the  plain- 
tiffs, we  may  lay  out  of  the  case  all  ques- 
tions relating  to  nonjoinder,  and  conclude 
that  they  found  that  the  plaintiffs  alone 
brought  down  the  upper  drive.— a  question 


that  was  distinctly  left  to  them  by  the  charge. 
We  are  of  the  opinion  that  it  was  prefer  for 
the  trial  court  to  submit  to  the  Jury  the  ques- 
tion in  relation  to  the  alleged  contract.  The 
testimony  of  two  witnesses  tends  to  prove 
it,  and,  while  there  is  proof  that  Mr.  Bel- 
lows changed  his  mind,  and  said  that  he 
would  have  nothing  to  do  with  it,  this  was 
after  defendant  had  begun  to  run  the  logs; 
and,  moreover.  Bellows'  dissatisfaction  does 
not  appear  to  have  been  communicated  to  it 
At  all  events,  it  Is  not  claimed  that  defend- 
ant assented  to  an  abandonment  of  the  con- 
tract If  the  contract  was  made,  and  per- 
formance was  begun  by  the  defendant,  It 
could  not  be  deprived  of  its  rights  under 
It  by  a  desire  to  abandon  it  on  the  part  of 
the  plaintiffs.  Plaintiffs'  counsel  concede  In 
tlielr  brief  that  the  Jury  must  have  found 
that  the  contract  existed.  We  have  no  doubt 
of  the  right  of  defendant  to  prove  this  con- 
tract under  the  plea  of  the  general  Issue. 

Some  allusion  was  made  In  the  charge  to 
an  implied  contract,  and  the  learned  Judge 
carried  the  idea  that  the  Jury  might  find  an 
Implied  promise  that  the  expense  of  running 
the  other's  logs  by  the  respective  parties 
might  be  taken,  and  a  balance  struck.  In 
other  words,  he  seems  to  have  left  it  to  the 
Jury 'to  determine  whether  the  engagement 
went  so  far  as  to  contain  an  express  under- 
standing that  the  service  of  one  should  whol- 
ly offset  that  of  the  other,  or  only  to  the 
extent  of  the  value  of  the  service.  Being  an 
oral  contract  it  was  proper  to  leave  the  ques- 
tion to  the  Jury.  Upon  that  theory  the  ex- 
pense accounts  of  both  were  admissible.  But, 
in  any  event,  this  Instruction,  whether  Justi- 
fied by  the  evidence  or  not  was  more  favor- 
able to  the  defendant  than  to  have  limited 
the  Jury  to  the  proposition  that  one  service 
was  to  have  been  in  full  for  the  other,  if  any 
contract  was  made.  Moreover,  as  we  have 
said,  plaintiffs'  brief  concedes  that  the  "Jury 
undoubtedly  found  that  the  plaintiffs  and 
defendant  agreed  to  drive  each  other's  logs, 
and  it  must  have  been  ux>on  one  or  the  other 
of  these  theories,  and  we  think  It  was  for  the 
Jury  to  say  which. 

Complaint  is  made  that  the  court  admitted 
evidence  that  the  plaintiffs  directed  their  men 
to  hurry  their  drive,  with  a  view  to  running 
through  defendant's  drive,  and  that  the  de- 
fendant drove  Its  logs  in  a  workmanlike 
manner;  and  that  be  Instructed  the  Jury  that 
defendant  had  a  right  to  drive  Its  hard-wood 
logs  when  It  chose,  so  long  as  It  put  on  men 
enough  to  keep  them  moving  with  the  cur- 
rent. These  drives  started  about  100  miles 
apart  one  having  to  go  26  miles  and  the  other 
125,  and  It  Is  claimed  that  the  latter  over- 
took the  former  before  it  had  gone  over  half 
of  its  distance.  It  is  claimed  that  this  was 
due  to  the  Inability  of  the  defendant  to  move 
logs  which  would  sink,  and  that  owing  to  the 
condition  of  the  hard- wood  logs,  a  large  pro- 
portion of  them  did  sink,  and  that  the  at- 
tempts of  defendant  to  bring  down  the  rear 


Mlcli.^ 


SAKGEE  T.  CLABK  CAN  CO. 


1106 


of  tbe  first  drlre  were  Ineffectlre.  On  the 
other  hand.  It  U  said  that  the  Jama  were 
caused  by  plaintiffs  driving  their  logs  into 
and  through  defendant's  rear,  thereby  in- 
creasing the  quantity  of  timber  In  the  river, 
and  the  amount  of  labor  necessary  to  bring 
down  defendant's  rear.  Oomp.  Liaws,  |  6075, 
makes  It  the  duty  of  every  person  who  uses 
the  waters  to  run  logs  to  .put  on  men  enough 
to  prevent  obstruction  to  navigation,  and 
gives  to  others  the  right  to  compensation  for 
Increased  labor  In  floating  their  logs  In  con- 
seQuence  thereof.  It  would  be  going  a  great 
way  to  say  that  a  man  has  the  right  to  at- 
tempt to  run  logs  that  will  sink  at  anx  time 
he  chooses.  If,  by  reason  thereof,  it  will  be 
Impossible  to  ran  them,  or  necessarily  and 
seriously  obstruct  navigation.  The  court  In- 
structed tbe  jury  that  defendant  had  a  right 
to  run  Its  hard-wood  logs,  and  that,  "If  they 
used  all  reasonable  diligence  to  get  their 
drive  down  the  river,  and  employed  all  the 
men  on  the  same  that  was  practicable,  and 
did  not  do  anything  unreasonable  to  delay 
the  plaintiffs  or  obstruct  the  use  of  the 
stream,  they  could  not  then  take  into  consid- 
eration the  fact  that  the  uprlver  drive  over- 
took them,  or  was  hindered  by  them,  for  the 
lower  drive  had  the  right  of  way,  so  to 
speak."  He  added:  "That  la,  if  you  find  that 
tbe  defendant  was  driving  the  logs  In  the 
reasonable  manner,  put  in  sufficient  men,  and 
using  all  diligence  to  keep  the  river  clear." 
This  instruction  might  be  considered  correct 
were  it  not  for  tbe  fact  that  it  is  claimed 
that,  owing  to  tbe  alleged  improper  attempt 
to  float  logs  that  should  hare  been  expected 
to  sink,  it  was  made  impossible  for  any  one 
to  keep  tbe  river  clear.  If  it  is  true  that  a 
million  and  a  half  of  these  logs  could  not 
be  floated  down  tbe  river,  and  were  not,  but 
sunk,  and  remained  along  tbe  stream,  the 
fact  that  the  defendant  was  making  great 
efforts  to  bring  up  its  rear,  and  do  an  im- 
possible thing,  should  not  preclude  plaintiffs 
from  recovering  the  expense  in  getting  their 
logs  by  such  obstructions  and  the  jams  form- 
ed thereby.  In  a  sense  a  man  has  a  right  to 
float  logs  when  he  chooses,  but  it  does  not 
follow  that  he  may  expect  others  to  suffer  be- 
cause of  his  unreasonable  attempt  to  float 
logs  which  he  ought  to  know  will  not  float. 
It  was  a  question  for  tbe  Jury  whether  It  was 
reasonable  to  attempt  to  float  tbe  logs.  It 
Is  proverbial  that  a  "stern  cbase  \»  a  long 
one,"  and  signiflcant  that  defendant's  rear 
was  overtaken  by  a  drive  which  started  100 
miles  behind,  and  substantially  at  the  same 
time.  Tbe  fault  may  have  been  in  the  at- 
tempt to  float  logs  not  In  a  condition  to  float, 
and  in  such  case  it  was  not  proper  to  giv.e 
the  Jury  to  understand  that.  If  the  defendant 
was  working  all  the  men  practicable,  and 
using  all  reasonable  efforts  to  clear  the 
stream,  the  plaintiffs  must  suffer  for  their  in- 
iibillty  to  clear  the  river  of  logs  that  they 
i>bould  not  have  attempted  to  move  at  that 
timet 
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We  think  a  discussion  of  other  questioiui 
raised  tmnecessary,  exc^t  that  in  relation 
to  costs.  Plaintiffs  contend  that  It  "appears 
that  their  claim  was  established  at  more  than 
$100,  and  was  reduced  by  set-off."  This  can- 
not be  said  to  aflElrmativdy  appear  ftom  the 
record.  The  judgment  is  reversed,  and  a 
new  trial  ordered.  The  other  justices  con- 
curred. 


BARGEE  V.  OLARK  CAN  00. 
(Supreme  Court  ot  Michigan.     May  7,  lOOl.j 

INJURT  TO   BMPLOYfi— NEQUOEINCSS— BVI- 
DBNCB. 

Under  the  facts  presented  in  this  case, 
there  was  no  evidence  of  negligence  on  the 
part  of  tbe  defendant,  and  the  cause  of  the  ac- 
cident rests  in  mere  speculation,  unless  It  is 
accounted  for  by  the  contributory  negligence  of 
the  plaintiff. 
Montgomery,  C.  J.,  dlsaentlBg. 

Error  to  circuit  court,  Wayne  county; 
Robert  E.  Frazer,  Judge. 

Action  by  Charles  Sargee,  by  next  friend, 
against  the  Clark  Can  Company.  Verdict 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Plaintiff  recovered  a  verdict  and  Judgment 
for  an  injury  to  his  hand.  The  declaration 
sets  forth  that  the  defendant  used  a  certain 
macliiue,  called  a  "stamp  press,"  used  for 
stamping  teakettie  covers,  operated  by 
means  of  a  lever,  by  which  the  die  was  mov- 
ed up  and  down;  that,  when  it  was  required 
to  come  down,  the  operator  moved  the  lever 
by  pressing  upon  it  with  his  foot;  that  the 
machine  was  not  in  good  repair;  that  the 
die  came  down  without  the  plaintiff  press- 
ing upon  the  lever;  the  duty  of  defendant 
to  provide  suitable  means,  appliances.  Imple- 
ments, utilities,  and  machinery  to  enable 
plaintiff  to  do  bis  work  safely,  and  to  pro- 
vide proper  "safeguards  In  the  connection  of 
the  control  and  protection  of  the  tools,"  etc., 
so  that  this  press  would  not  go  into  op- 
eration when  the  plaintiff  did  not  step  upon 
the  lever;  and  tbe  duty  to  furnish  reason- 
ably, safe  appliances,  and  to  use  ordinary 
care  to  see  that  said  press  was  at  all  times 
in  reasonable  and  safe  repair  and  suitable 
for  the  purpose.  The  negligence  charged 
was  the  failure  to  provide  these  appliances 
and  safeguards,  and  knowingly  permitting 
said  press  to  be  and  remain  out  of  repair. 
It  is  alleged  that  the  die  came  down  while 
plaintiff  was  placing  a  piece  of  tin  under- 
neath, and  struck  two  of  his  fingers;  that 
plaintiff  iiad  not  pressed  upon  the  lever;  and 
that  it  came  down  for  some  reason,  which 
plaintiff  generally  charges  to  a  want  of  re- 
pair, but  does  not  specify  any  part  or  par- 
ticular in  which  the  machine  was  out  of  re- 
pair. It  is  not  easy  to  describe  this  machine 
and  its  operation.  Defendant's  foreman, 
when  asked  to  explain  its  operation,  replied 
that  It  was  a  hard  question.  The  jury  evi- 
dently bad  some  dlfllculty  in  thoroughly  oa* 
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deTBtondlii;  It;  ft>r,  after  tUey  had  retired 
and  ooneidered'  the'  case  for  aome  time,  they 
retani«d  into  court;  and  asked  pennisalon  to 
■••  Ibe  machine,  but  were  informed  by  the 
court  that  their  reqaest  could  Bet  te  grant- 
ed. The' superintendent  of  the  factory  thus 
described  it:  "Q.  Will  you  tell  the  court  and 
Jury  on  what  prlndple-^just  how— these  ma* 
chines  work,  so  that  they  can  see  whether 
they  are  safe  or  not,  and  bow  they  can  be 
started,  and  why  they  are  not  dangerous  If 
properly  handled?  A.  Well,  the  machine,  of 
course,  Is  constructed  of  a  large  casting  of 
Iron.  There  is  a  shaft  about  two  and  a  half 
or  three  feet  long  passes  from  the  top,  and 
on  that  ahs/t  there  is  a  cress-head  placed, 
wMih  a  slide  comlnf  down.  On  the  end  of 
the  shaft  there  Is  a  wheeL  It  Is  a  loose 
wheel,— not  a  tight  wheel.  Inside  of  that 
wheel  there  Is  a  collar.  That  collar  has  a 
recess  cut  into  it,  with  a  piece  of  steel  set 
Into  it,  so  that  it  wUI  stand  the  wear  and 
tear.  In  the  wheel  there  is  a  clutch  pin. 
There  Is  a  spring  In  behind  that  clutch  pin, 
and  also  a  little  projection  extending  from 
the  pin  as  a  guy  for  a  dog  to  catch  it.  There 
is  a  switch  rod  comes  up  in  under  that  leads 
down  to  the  bottom  of  the  press,  to  the 
treadle.  When  the  operator  steps  on  that 
treadle  he  releases  tliat  clutch  pin.  This 
switch  rod  presses  down  and  catches  the 
little  pin,  and  releases  the  clutch  pin.  The 
clutch  pin  comes  out,  and  falls  into  this  re- 
cess, and  It  is  carried  around  the  steel. 
There  Is  a  little  steel  block  set  In  there,  and 
the  clutch  pin  Is  not  released  until  the  ma- 
chine is  to  Its  highest  point  Then  the 
clutch  pin  Is  released,  and  ft  is  released  at 
the  same  point  that  It  enters  on,  and  the 
machine  will  stay  there  until  the  treadle  is 
depressed  again.  That  Is  pretty  near  as 
good  as  I  can  expiate  the  thing.  Q.  Snxypose 
the  treadle  should. break  so  that  it  wouldn't 
operate  the  dutch  pin  at  all,  what  would  be 
the  effect  on  the  machine,— on  the  stamping 
part  of'  tbe  machine,— as  to  its  moring 
around?  A.  There  wouldn't  be  any  effect 
whatever.  The  press  wouldn't  come  In  oper- 
ation. Q.  Tt  would  Just  simply  stand  stlli? 
A.  Tes,  sir.  Q.  There  is  a  brake  on  this? 
A.  Yes,  sir;  tbe  purpose  of  the  brake  Is  sim- 
ply to  steady  the  sliding  motion  of  the  press. 
It  has  nothing  whatever  to  do  'With  tbe 
starting  or  stopping  of  the  machine.  If  this 
brake  was  not  on,  the  weight  of  this  ma- 
chine may  probably  fall  to  the  other  side  of 
the  recess;  yet  It  wonM  stand  at  a  certain 
point  and  the  dntch  pin  would  come  to  tt 
and  take  It  up  ttgnta.  When  she  Is  going  up, 
it  could  not  fall,— the  press  could  not  fall. 
Under  no  consideration  can  this  press  fall  or 
come  down  without  the  power.  The  brake 
sometimes  gets  loose,  and  needs  tightening, 
tiecfluse  the  boys  make  a  little  mistake,  and 
get  a  little  too  much  oil  on  the  press,  and 
get  a  little  in  the  brake,  and  It  makes  It  a 
HttSe  slippery.  The  condition  of  the  brake 
does  ttot  add  anytMng  to  tbe  danger  of  o^ 


erating  the  machln&  At  the  tim*  plaintiff 
vnas  hurt  I  looked  over  the  machiua  myself. 
U  was  in  good  condition,  just  tbe  name  as 
It  Is  to-doj.  That  machine  has  been  used 
every  day:  ttut  we  have  got  any  work  for  it, 
and  we 'have  work  lior  it  pretty  near  every 
day.  There  has  been  no  repairs  at  all  pat 
on  it  since  that  day.  Its  condition  to-day, 
as  to  being  in  good  wnrlting  order  and  good 
repair,  is  Just  as  good  as  the  day  we  got  it 
There  is  nothing  atrauit  tite  machine  or  meth- 
od of  opwatlng  it  that  would  cause  it  to 
wear  out  rapidly,  with  tbe  esceptioo  of  what 
yoB  call  the  dutch  pin,  and  when  tbe  clutch 
pin  bqoomes  worn  the  press  won't  work  or 
operate  at  alL  If  there  should  be  a  defect 
in  tbe  dutch  pin,  that  weuM  not  Sidd  at  all 
to  tbe  danger  of  operating  it  The  machine 
makes  about  75  revolutions  a  minute^  and 
weighs  about  1300  pounds.  The  machine 
stands  on  a  hard  floor,  with  a  cement  Boot 
under  it  The  cement  floor  is  about  aiJi 
inches  tiiick,  if  I  remember  right" 

Plaintiff  introduced  two  wHneeses,  him- 
self and  one  Levesqnc,  to  prove  tdbe  alleged 
negligence.  Plaintiff  tastfltcd  that  there 
w«re  nine  presses  in  the  room;  that  he  had 
operated  the  press  by  whlcb  he  was  injured 
between  one  and  two  weeks,  when  he  first 
entered  the  defendant's  employ ,  that  on  one 
occa^on  the  die  came  do'WB  Wore  he  st^)- 
ped  upon  the  lever;  that  be  called  0»»  attoi- 
tlon  of  one  Tank,  the  foreman  in  the  room, 
to  it  who  then  took  tbe  wbed  off,  tightened 
a  coni^e  of  bolts  on  it  and  put  it  on  again, 
after  which  tt  worked  all  right;  that  he  waa 
then  pat  to  work  upon  another  ijress;  that 
after  abont  two  weeks  he  was  again  placed 
at  work  upon  tliis  machine,  and  it  operated 
satisfactorily  for  abont  an  honr,  when  he 
was  injured;  and  that  he  did  not  know  what 
the  matter  was  with  tt  On  crQS»«KnmIna- 
tien,  he  testified  that  at  the  time  he  first 
called  the  attention  of  the  foreman  to  the 
machine  it  did  not  always,  stop  'wtten  he  took 
his  foot  off;  that  "it  went  up  and  do'WB  once 
or  twice  after  I  took  my  foot  off,  before  it 
stopped."  L«Ye8«|ue  testified  that  be  oper- 
ated the  machine  a  day  or  tw»  before  the 
plaintiff  got  hurt;  that  it  came  down  and 
stayed  do'wn;  that  be  told  the  foreman,  who 
tightened  up  a  couple  of  bolts,  and  it  -worked 
all  right  This  was  the  only  time  be  knew 
of  any  dlfllculty  with  the  machine,  and  with 
that  single  exception  It  started  and  stopped 
in  obedience  to  the  lever.  This  witness  did 
not  know  what  was  tbe  matter  -with  the  ma- 
chine, or  "whether  it  was  in  order  or  out  of 
order." 

The  above  Is  all  the  testimony  bearing  up- 
on the  condition  of  the  machine.  When 
plaintiff  rested,  defendant  moved  for  a  ver- 
dict in  its  favor.  The  motion  was  denied, 
and  defendant  ttten  introduced  testimony. 
Mr.  Yank  testifled  that  he  occasionally 
tightened  the  screws  when  the  brake  be- 
came loose;  that  tbe  only  effect  of  the  brake 
being  loose  would  be  to  make  It  a  little  noU 
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Bier  than  asnal;  that  ivlth  this  exception 
^liere  never  was  anything  the  matter  with 
tlie  machine;  that  nothing  was  done  to  the 
machine  after  the  accident;  that  It  was  op- 
erated contlnnonsly  from  that  time  to  the 
time  of  the  trial,  and  wtm  never  repaired. 
n^tae  testimony  of  the  snpertntendent,  as  to 
tJie  wcHTklug  of  the  machine.  Is  given  abov& 
a?hl8  witness  further  testified:  "If  the  cluteb 
Tvas  out  of  repair,  the  machine  simply  failed 
1:0  operate  at  all."  Other  witnesses  who  op- 
erated it  testified  that  It  worked  satlsfac- 
torlly  from  the  time  of  the  Injury  down  to 
the  time  of  the  trial,  without  any  repairs, 
or  anything  being  done  to  it;  that  it  was 
ttien,  and  had  since  continued,  In  good  condi- 
tion and  in  use.  The  court  left  it  to  the 
Jury  to  determine  whether  the  machine-  was 
defective,  and  in  what  manner  it  was  de- 
fective, saying  to  them  that  It  is  essential 
tliat  "the  plaintiff  should  allege  and  prove 
tlie  manner  in  which  this  machine  was  de- 
fective, •  •  •  and  that  the  defendant 
mast  be  guilty  of  snch  negligence,  in  exam- 
ining or  looking  after  the  machine,  to  detect 
tlie  dl£Bcutty  with  it,  if  there  was  one,  which 
made  It  unsafe  or  dangerous  for  the  plaintilt 
to  use  it" 

Moore  &  Moore,  for  appellant.  Lehman 
Bros,  and  F.  J.  Rlggs,  for  f^ipeliee. 

GRANT,  J.  (after  stating  the  facts).  No 
fault  is  found  with  the  character  or  structure 
of  the  machine.  These  machines  are  in 
ose  and  have  been  for  many  years,  both  in 
tblB  country  and  in  others.  No  claim  is 
made  that  the  defendant  did  not  perform  its 
full  duty  towards  Its  employ&i  In  providing 
a  proper  and  safe  machine.  It  had  been  In 
operation  several  years,  and  had  always 
worked  satisfactorily,  except  in  the  two  in- 
stances referred  to  In  the  testimony  of  plaln- 
tur  and  Levesque.  No  defect  or  broken  or 
worn  machinery  is  pointed  out  No  failure 
to  inspect  is  shown.  The  sole  claim  of  the 
plaintiff  Is  that  for  some  reason  the  machine 
failed  to  work  properly  on  the  occasion  of 
the  accident,  and  on  two  other  occasions, 
and  therefore  there  was  evidence  for  the  Jury 
to  find  that  there  was  some  negligent  act  on 
the  part  of  the  defendant  which  caused  the 
accident  But  what  was  such  act?  Neither 
plaintiff  nor  his  counsel  Inform  ns.  The 
court  In  his  charge  did  not  inform  the  jury 
of  the  specific  acts  of  negligence  claimed. 
There  is  no  evldmce  to  point  out  any  such 
act  He  who  alleges  negligence  must  prove 
It  He  must  prove  either  facts  or  circum- 
stances from  which  the  jury  can  point  to  the 
specific  act  of  negligence  which  caused  the 
Injury,  lliere  are  two  reasonable  theories 
upon  which  to  account  for  this  accident:  (1) 
That  plaintiff,  a  boy  16  years  old,  nncon- 
sdonsly  or  carelessly  pressed  the  lever  with 
his  foot  when  he  should  not;  and  (2)  that  the 
machine  was  running  properly  and  safely, 
but  that  he  failed  to  remove  his  hand  in  time 
to  avoid  his  fingers  being  struck  by  the  die. 


If  neither  of  these  t>e  tme,  tben  the  cause  o^ 
the  accident  rests  in  mere  specnlatioa. 
"When  a  servant  demands  from  his  master 
compensation  for  an  injury  received  in  his 
service,  it  is  necessary  that  he  trace  some 
distinct  fanlt  to  the  master  himself.  Tbe 
mere  fact  of  such  injury  Is  no  evid^ice  o{ 
such  fault"  The  mere  breaking  ot  a  piece 
of  timber.  In  consequence  of  which  one  fell, 
was  not  evidence  of  negligence.  Mining  Co. 
V.  Kltts,  42  Mich.  34,  3  N.  W.  240.  The  failure 
of  a  machine  to  stop  by  a  release  of  the  lev- 
er, through  which  Its  movement  is  controlled, 
la  not  evidence  of  negligence,  where  it  work- 
ed satisfactorily  before.  Bedmond  v.  Lum- 
ber Oo.,  9C  Mich.  545,  55  N.  W.  1004.  The 
sudden  giving  way  of  an  elevator  Is  not  evi- 
dence of  negligence.  Robinson  v.  Charles 
Wright  &  Co.,  04  MJch.  283,  63  N.  W.  83a 
The  sudden  and  unusual  parting  of  a  Miller 
coupler,  by  which  a  train  was  cut  in  two, 
will  not  sustain  a  finding  of  negligence. 
Tuttie  V.  Railroad  Co.,  48  Iowa,  236.  This 
case  is  not  distinguishable  from  the  above, 
and  is  ruled  by  them.  The  court  should  have 
directed  a  verdict  for  the  defendant  Judg- 
ment reversed,  and  new  trial  ordered. 

HOOKBR,  MOORS,  and  LONG,  33.,  coa- 
corred  with  GRANT,  J. 

MOXTGOMSRT,  O.  J.  (dissenting).  I  am 
not  satisfied  that  tbe  record  is  wholly  devoid 
o£  evidence  tending  to  show  negligence  on 
the  part  of  the  defendant  I  do  not  under- 
stand the  rule  which  requires  the  plaintiff  to 
affirmatively  show  negligeuce  to  go  further 
than  this:  that  it  must  be  shown  that  the 
machinery  of  defendant  was  in  a  condition 
likely  to  produce  injury  to  an  employ^  be- 
fore an  employer  can  be  made  liable.  Tbe 
present  case  is  distinguished  from  'Redmond 
v.  Lumber  Co.,  96  Mich.  646,  66  N.  W.  1004. 
In  that  case  it  was  said:  "If  there  were  any- 
thing to  show  that  the  machine  had  been  ont 
of  order,  and  that  its  working  was  spasmodic 
or  uncertain,  there  might  be  room  for  the 
contention  that  defendant  was  negligent  In 
not  keeping  it  in  repair,"  There  is  some 
evidence  of  that  character  in  the  present 
record.  I  recogniee  that  it  is  slight,  but  tt 
Is  enough,  in  my  Judgment,  to  carry  the  case 
to  the  Jury. 


80HWANDT  v.  WILLIAM  WRIGHT  00. 

(Supreme  Court  of  Michigan.     May  7,  IML) 

DEATH  OP  EMPLOYfc-CONTRIBtTTORT  NBOU- 
OENCB— DOTY    OF    EMPLOYER. 

1.  Where  an  employe  climbed  upon  the  roof 
Of  a  building  to  remove  a  plank,  piaced  to  pro- 
tect the  building  and  those  working  within 
from  the  falling  of  heavy  weights  above  the 
building,  used  in  raisins  and  lowering  dooi-a, 
be  was  found  ffnilty  of  contributory  ncgUgenee, 
and  his  adminrstrattiz  cannot  recover  whore  he 
was  killed  by  the  falling  of  one  of  the  weights. 

2.  An  employer  is  under  no  obligation  to  in- 
spect what  he  has  no  reason  to  believe  any  ef 
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his   emplores   will   Interfere   with,    and    with 
which  he  ha«  no  right  to  interfere. 

Error  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Jadge. 

Action  by  Minnie  Schwandt  againat  the 
William  Wright  CSompany.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

Defendant,  a  manufacturing  corporation, 
has  a  dry  kiln,  18  feet  wide  and  25  feet  long, 
extending  from  its  main  building,  used  for 
drying  lumber.  At  each  end  is  a  passage- 
way about  8  feet  wide.  Along  the  center  of 
the  kiln  Is  a  tracdc  conslBtlng  of  two  rails, 
used  for  propelling  platform  cars.  Upon 
these  cars  lumber  is  loaded  and  taken  in  apd 
out  of  the  kiln.  The  roof  is  flat,  covered 
with  pine  flooring  about  three-fourths  of  an 
Inch  thick,  laid  on  Joists  2x12,  about  16  Inches 
apart  Two  joists  extend  through  the  roof, 
upon  each  of  which  is  a  pulley.  Over  each 
pulley  is  an  iron  cable,  one  end  of  which  Is 
attached  to  a  door  and  the  other  to  a  weight 
containing  about  300  pounds.  The  weights 
are  made  of  boxes  filled  with  scrap  iron. 
To  protect  the  roof  and  guard  against  acci- 
dent, a  plank  about  17  feet  bug,  12  Inches 
wide,  and  S  Inches  thick,  of  Norway  pine, 
was  placed  directly  underneath  the  weights, 
80  that  when  the  door  was  raised  the  weights 
would  rest  upon  the  plank.  This  plank  was 
not  nailed,  nor  was  it  necessary  to  do  so  in 
order  to  keep  it  In  place.  There  was  no  occa- 
Mon  for  any  employ^  of  the  defendant  to  go 
upon  the  roof.  The  plank  could  only  be  re- 
moTed  by  some  human  agency.  Plaintiff's 
decedent,  Julius  Schwandt,  and  another  em- 
ploy(,  had  taken  a  lot  of  ]umb«  from  the 
kiln.  They  then  pnlled  down  the  door,  and 
while  doing  this  one  of  the  cables  parted, 
the  weight  came  down,  broke  through  the 
roof  between  the  joists,  and  fell  upon  the 
d'ecedent,  causing  his  death.  The  negligence 
charged  Is  the  failure  to  inspect  the  cables, 
and  prevent  their  becoming  unfit  for  use  from 
rust.    Plaintiff  had  a  verdict  and  judgment. 

Fred  A.  Baker  (George  Gartner,  of  counsel), 
for  appellant.    James  H.  Pound,  for  appellee. 

GRANT,  J.  (after  stating  the  facts).  It 
is  conceded  that,  if  the  defendant  bad  taken 
no  precaution  to  protect  the  roof  from  the 
falling  of  one  of  these  weights,  it  would  be 
liable.  Defendant  bad  no  knowledge  that 
this  plank  bad  been  removed.  There  Is  no 
evidence  that  it  was  not  sufficient  to  stop  the 
weight  If  it  should  fall.  After  the  accident, 
an  investigation  disclosed  that  the  plank  bad 
been  removed  from  its  place,  so  that  the 
weight  did  not  strike  it  as  It  feU.  It  had 
been  removed  but  a  short  time,  as  was  ap- 
parent from  the  appearance  of  the  roof  un- 
derneath where  it  had  been  placed.  The  sole 
evidence  as  to  Its  removal  is  from  an  employ^ 
who  worked  with  Mr.  Schwandt.  He  testi- 
fied that  some  time  before  the  accident  he 
and  Mr.  Schwandt  loaded  a  car  so  high  that 
.it  could,  not  bo  taken  out  when  the  door  was 


raised  to  Its  full  height  with  the  weights 
resting  on  the  plank.  Mr.  Schwandt  said  he 
could  arrange  It  so  as  to  raise  the  door  higher. 
He  went  into  the  yard,  took  a  ladder,  went 
upon  the  top  of  the  building,  and  removed 
the  plank.  The  door  was  then  raised  to  a 
Bufilclent  height  to  permit  the  load  to  be  tak- 
en out  These  facts  are  uncontradicted.  It 
18  apparent  that  the  defendant  had  taken 
ample  precaution  to  prevent  accidents  ot  this 
kind.  The  plank  would  have  stopped  the 
weight  It  was  not  responsible  for  its  re- 
moval. It  had  no  reason  to  suppose  that 
anybody  would  go  upon  the  roof  to  remove 
the  plank.  The  theory  upon  which  the  cir- 
cuit judge  submitted  It  to  the  jury  appears 
from  the  following  excerpt  from  his  charge: 
"It  may  present  a  question  of  negligence  on 
the  part  of  that  employe,  but  If  It  was  sus- 
ceptible of  removal,  as  the  testimony  shows, 
I  think  It  Is  for  you  to  say  whether  a  suffi- 
cient inspection  of  the  premises  was  made  by 
the  company  to  insure  the  safety — to  Insure 
the  fact  that  the  plank  was  in  proper  position, 
if  the  safety  of  those  below  was  made  to 
depend  upon  the  existence  of  the  plank  in 
that  place."  The  defendant  was  under  no 
obligation  to  inspect  what  it  had  no  reason 
to  believe  any  one  of  its  employes  would  In- 
terfere with,  and  which  he  had  no  right  to 
Interfere  with.  If  it  had  made  safe  provi- 
sions for  preventing  the  weights  from  doing 
damage  If  they  should  fall,  it  was  relieved 
from  the  duty  of  Inspecting  the  cables.  The 
deceased  alone  is  responsible  for  the  Injury, 
and  his  own  negligence  prevents  a  recovery. 
Judgment  reversed,  and  no  new  trial  ordered. 

MONTGOMERY,  C.  J.,  did  not  sit    The 
other  justices  concurred. 


McMORRAN  v.  HALL. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 
CONTRACTS— CONSTRUCTION— INTENT  OP  PAR- 
TIES—RENTAL OF  PERSONAL  PROPERTY 
—WRECKING  OUTFIT. 

Where  defendant  contracted  to  pay  plain- 
tiff three-quarters  of  a  cent  per  pound  per 
month  for  the  use  of  chain  belonging  to  a 
wrecking  apparatus  from  the  time  the  chain 
was  taken  until  it  was  returned,  and  the  con- 
tract further  provided  that  all  the  apparatus 
should  be  returned  by  a  certain  date,  defend- 
ant was  liable  for  the  stipulated  rental  until 
the  property  was  returned,  and  not  merely  for 
rent  to  the  time  fixed  for  return,  and  damages 
for  the  failure  to  return  at  that  time. 

ISrror  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Action  by  Henry  McMorran  against  Ed- 
mund Hall.  From  a  judgment  In  favor  of 
plaintiff,   defendant  brings  error.    Affirmed. 

Tarsney,  Hayes,  Lawson  &  Fitzpatrick,  for 
appellant  F.  H.  &  G.  L.  Canfield,  for  ap- 
pellee. 

HOOKER,  J.  The  following  statement  of 
fact  taken  from  defeudaui's  brief  shows  the 
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nature  of  tbis  controversy:  "The  evidence 
In  thlB  case  discloses  that  In  the  year  1888 
one  Reld  was  engaged  b  the  work  of  at- 
tempting to  rescue  the  sunken  steamer  Cay- 
uga In  Lake  Kllcbtgan.  The  plaintifl  was 
the  owner  of  pontoons  and  appliances  used 
in  the  wrecking  business.  The  defendant 
was  connected  with  Reld  In  the  undertaking, 
and  on  the  lOtb  of  August,  1898,  a  written 
contract  for  the  hire  of  certain  of  plalntltTs 
wrecking  outfit  was  made  and  entered  Into 
between  the  plalntltT  and  the  defendant  The 
pontoons  referred  to  in  the  contract  were  not 
received  or  used  by  the  defendant,  but  cer- 
tain chain  was  received  and  was  kept  and 
retained  by  the  defendant  beyond  the  time 
limited  In  the  contract  for  the  return  thereof, 
and  was  not  in  fact  returned  to  the  plaintiff 
antit  a  short  time  before  the  trial  of  this 
cause.  The  plalntiCf  counts  upon  the  eon- 
tract,  and  claims  to  be  entitled  to  the  con- 
tract rate  of  three-quarters  of  a  cent  per 
pound  per  month  during  all  the  time  that 
elapsed  fi-om  the  receipt  of  said  chain  by  the 
defendant  until  the  commencement  of  this 
suit.  The  claim  in  the  aggregate  is  more 
than  twice  the  actual  value  of  all  the  chain 
received  by  the  defendant.  The  claim  is  an 
extraordinary  one.  in  view  of  the  total 
amount  of  rental  as  claimed  by  the  plaintiff, 
when  compared  with  the  value  of  the  prop- 
erty. The  contention  of  the  defendant  Is 
that  he  is  liable  to  the  plaintiff  at  the  con- 
tract rate  of  three-quarters  of.  a  cent  per 
pound  per  month  from  the  time  the  chain 
was  received  by  him  to  and  Including  the 
1st  day  of  December,  A.  D.  189S,  and  that 
no  other  or  further  recovery  can  be  had  in 
this  action  for  the  use  of  said  chain.  The 
defendant  concedes  that  the  plaintiff  is  en- 
titled to  recover  $1,146.81,  with  interest  there- 
on from  December  1,  1898;  while  the  plaln- 
MS  claims  that  be  Is  entitled  to  recover  $4,- 
922.80."  The  contract  is  In  writing,  as  fol- 
lows: "This  agreement  made  and  entered 
Into  this  tenth  day  of  August,  A.  D.  1898, 
by  and  between  Henry  McMorran,  party  of 
the  first  part,  and  Edmund  Hall,  of  Detroit, 
Michigan,  party  of  the  second  part,  wltness- 
etb:  The  said  party  of  the  first  part  does 
hereby  let  and  lease  to  said  party  of  the 
second  part  his  two  largest  pontoons,  now 
located  at  Sailors'  Encampment,  in  Sault  Ste. 
Marie  river,  together  with  the  necessary 
chains,  toggles,  and  toggle  blocks  for  the 
same,  for  the  sum  of  one  hundred  twenty- 
five  dollars  per  day  from  the  time  when  the 
same  are  taken  up  to  the  time  they  are  re- 
turned, as  hereinafter  provided.  Said  first 
party  also  agrees  to  allow  said  Hall  to  take 
the  chain  for  the  same  at  any  time  after  the 
signing  and  delivery  of  tbis  contract,  the 
charge  for  the  use  of  said  pontoons  covering 
the  use  of  said  chains:  provided  that.  If  the 
second  party  does  not  use  the  said  pontoons, 
then  said  second  party  Is  to  pay  said  first 
party  the  sum  of  three-quarters  of  a  cent 
per  pound  per  month  for  the  use  of  said 


chain  from  the  time  taken  until  the  same 
Is  returned.  Said  second  party  agrees  to 
hire  the  said  pontoons,  chains,  and  apparatus 
aforesaid,  and  to  pay  said  party  of  the  first 
part  for  the  use  of  the  same  as  above  pro- 
vided. It  Is  further  agreed  between  the  par- 
ties hereto  that,  should  the  said  pontoons  be 
In  any  way  damaged  by  the  said  party  of  the 
second  part,  or  bis  officers  or  agents,  or  by 
other  persons  while  the  same  are  In  his  cus- 
tody and  control,  that  he  Is  to  cause  the  said 
pontoons  to  be  fully  repaired,  and  placed  in 
as  good  condition  as  they  were  at  the  time 
they  were  taken  by  him;  no  charge,  how- 
ever, to  be  made  for  the  ordinary  wear  and 
tear  occasioned  by  their  proper  nse.  Should 
the  said  pontoons  be  returned  in  a  damaged 
condition,  said  second  party  shall  have  the 
right  to  use  the  same  for  such  reasonable 
time  as  may  be  necessary  to  make  the  proper 
repairs;  no  charge  to  be  made  for  the  use 
of  said  pontoons  during  such  time.  It  Is  fur- 
ther agreed  between  the  parties  hereto  that, 
should  said  pontoons  become  lost  or  totally 
destroyed  while  In  the  possession  of  said 
party  of  the  second  part,  that  he  shall  pay 
to  the  said  party  of  the  first  part  the  snm 
of  eight  thousand  dollars,  such  amount  to  be 
payable  within  a  reasonable  time  after  their 
loss,  said  amount  being  hereby  fixed  at  the 
stipulated  value  of  said  pontoons.  It  Is  fur- 
ther agreed  that  when  the  chains  and  toggles 
and  toggle  blocks  are  taken  by  the  said  party 
of  the  second  part  that  they  are  to  be  weighed 
or  measured  by  the  parties  hereto,  or  other 
persons  whom  they  may  designate,  so  that  a 
correct  account  of  the  same  may  be  kept 
betvreen  the  parties.  It  Is  further  agreed 
that  when  the  said  party  of  the  second  part 
desires  to  move  said  pontoons  he  shall  g^ve 
notice  to  the  said  party  of  the  first  part,  so 
as  to  enable  him  or  his  representatives  to 
make  a  survey  of  their  condition,  so  that 
such  condition  may  be  fully  determined  and 
agreed  upon  before  the  same  are  taken.  It 
is  further  agreed  between  the  parties  hereto 
that  when  the  said  party  of  the  second  part 
Is  to  return  the  said  chains,  toggles,  pontoons, 
etc.,  he  shall  return  them  to  the  place  or 
places  from  whence  they  were  taken  by  him, 
unless  otherwise  agreed  to  between  the  par- 
ties. It  Is  also  agreed  between  the  parties 
that  the  same  rule  in  relation  to  the  loss  of 
chains  and  other  apparatus  of  any  kind  con- 
nected therewith  or  taken  by  said  party  of 
the  second  part  shall  apply  In  the  case  of 
the  said  pontoons,  said  second  party  agree- 
ing, in  case  of  their  loss  or  damage,  to  re- 
place the  same,  or  pay  the  said  first  party 
the  value  thereof.  All  of  said  property  shall 
be  returned  by  the  said  party  of  the  second 
part  on  or  before  the  first  day  of  December, 
A.  D.  1896.  In  witness  whereof  the  said 
parties  hereto  have  set  their  hands  the  day 
and  year  first  above  written.  [Signed]  Hen- 
ry McMorran.  E>dmund  Hall."  The  cause 
was  tried  without  a  Jury,  and  findings  of 
fact  and  law  were  filed.    The  coiiit  constru- 
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ed  tbe  contrtct  In  accordance'  with  tbe  platn- 
tUTs  contention,  and  rendered  a  Judgment 
for  $4,922.80^  and  defendant  bas  brought  er- 
ror. 

It  to  coBtoided  upon  hta  behalf  that  the 
proper  construction  to  be  giren  thla  contract 
Is  that  the  provlslca  that  the  rental  should 
be  paid  up  to  the  time  when  the  artlclea 
should  be  returned  la  guallfled  by  the  agree- 
ment that  all  of  said  property  should  be  re- 
turned on  or  before  the  1st  day  of  December, 
1886,  and  that  after  that  time  no  rent  would 
accrue,  but  only  damages  for  the  failure  to 
retam.  There  Is  some  force  In  this  conten- 
tion, but  we  are  of  the  opinion  that  the  clear 
Intent  of  the  parties  was  that  the  rental  price 
fixed  should  be  paid  until  the  property  should 
be  returned.  As  all  of  the  other  questions 
discussed  in  appellant's  brief  depend  upon  a 
dlfTerent  construction  of  the  contract.  It  Is 
unnecessary  to  consider  them.  The  Judg- 
ment iB  afOrmed.  The  other  Justices  con- 
curred. 


SINSABAUGH  r.  BROWN. 
(Sapteme  Ooort  of  Michigan.    May  7,  1901.) 

MBOLIOBNCB-PLEADINO  — SUFFIOIBNCT  —  OB- 

JBOTION— WAIVER-ACTION— TRIAIi- 

QDBSTION  FOR  JtJRT. 

1.  Where  in  an  action  for  damages  the  dec- 
laration alleged  that  defendant  negligently, 
wrongfully,  and  recklessly  left  his  horse  on  a 

Eublic  street  insecarely  fastened,  knowing  tbe 
OTse  was  of  vicioaa  disposition,  such  declara- 
tion was  anfBclent  to  apprise  the  defendant  of 
the  claimed  negligence. 

2.  Where,  after  hie  demurrep  to  the  dedara- 
tlon  in  Justice  court  was  oTerruled,  defendant 
pleaded  issnably,  and  went  to  trial,  and  then 
took  a  general  appeal  to  the  circait  court,  and 
went  to  trial  on  the  pleadings  as  they  stood  in 
Justice  court,  be  cannot  object  to  the  introduc- 
tion of  eTidence  because  of  insufficiency  of  dec- 
laration. 

8.  Defendant  tied  bis  horse  on  a  public  street, 
with  an  ordinary  strap  three-fourths  of  an  inch 
wide,  which  was  fastened  into  the  ring  in  the 
bit  of  tiie  bridle;  and  while  the  horse  was  so 
standing  a  paper  blew  under  his  feet,  whereup- 
on be  jumped,  broke  tbe  bit,  and  ran  into  plain- 
tiff's buggy,  brealdng  It,  and  iujuring  plaintiff. 
The  horse  had  prerloiisly  broken  a  similar 
strap  and  run  away,  being  frightened  by  the 
blowing  of  a  paper,  of  which  (act  defendant 
knew,  oe  afterwards  taking  the  precaution  to 
unhitch  the  horse  from  the  buggy  while  at 
church.  Held,  that  the  question  of  defendant's 
negligence  was  properly  left  to  the  jury. 

Error  to  circuit  court,  Berrien  county;  Or- 
yllle  W.  Coolidge,  Judge. 
-  Action  by  Richard  C.  Slnsabangh  against 
Hiram  M.  Brown.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Gore  &  Harvey,  for  appellant.  Graves  & 
Wilson,  for  appellee. 

1/ONG,  J.  This  action  was  commenced  In 
Justice  court  to  recover  damages  claimed  to 
have  been  caused  by  the  negligence  of  the 
defendant  in  leaving  his  horse  insecurely 
fastened  on  a  public  street  In  the  city  of 
Benton  Harbor,  the  defendant  well  knowing 


that  the  horse  waa  wild,  vldons,  unsafe, 
and  unmanageable,  and  of  dangerous  dispo- 
sition. On  the  trial  in  Justice  court  plaintiff 
had  Judgment  Defendant  appealed  to  the 
circuit  court  where  plaintiff  agnln  had  Jndg- 
ment    Defendant  brings  error. 

At  the  commencement  of  the  trial,  defend- 
ant's counsel  objected  to  the  introduction  of 
any  evidence  on  the  g;round  that  the  declara- 
tion did  not  state  a  cause  of  action.  This 
was  overruled.  Defendanf  assigns  error  on 
this  mllng.  We  think  the  court  properly 
overruled  the  motion.  The  allegation  in  the 
declaration  that  the  defendant  negligently, 
wrongfully,  and  recklessly  left  his  horse  on 
a  public  street  Insecurely  fastened,  knowing 
that  the  horse  was  of  wild  and  vicious  dis- 
position, is  a  BUfBcient  statement  to  apprise 
the  defendant  of  tbe  claimed  negligence.  As 
was  said  in  Lucas  v.  Wattles,  49  Mich.  880, 
18  N.  W.  782:  "It  Is  always  necessary  that 
the  plaintiff  should  count  on  the  negligence 
he  relies  upon.  But  when  he  properly  avers 
the  negligence  It  is  not  essential  that  be 
should  set  out  tbe  facts  .which  go  to  estab- 
lish it;  neither  Is  It  usual  to  do  so;  nor 
wonid  It  commonly  be  prudent"  But  It 
may  be  added  that  the  defendant  demurred 
to  the  declaration  In  Justice  court  That  de- 
murrer was  overruled.  Defendant  then 
pleaded  issuably,  and  went  to  trial.  He 
took  a  general  appeal  to  the  drcnlt  court 
and  went  to  trial  on  tbe  pleadings  as  they 
stood  in  Justice  court  Having  done  this, 
we  think  he  cannot  be  permitted  to  again 
raise  the  question  of  tbe  safflclency  of  the 
declaration.  Ashton  v.  Railway  Co.,  78 
Mich.  587,  44  N.  W.  141;  Kraats  v.  Light  Co.. 
82  Mich.  457,  46  X.  W.  787. 

At  the  close  of  the  testimony  the  defend- 
ant asked  the  court  to  direct  the  verdict  in 
bis  favor  on  the  ground  that  plaintiff  had 
failed  to  establish  his  case.  This  was  de- 
nied, and  error  is  assigned  thereon.  The 
testimony  tended  to  show  that  the  defend- 
ant drove  his  horse,  which  was  attached  to  a 
buggy,  into  Benton  Harbor,  and  hitched  him 
with  an  ordinary  strap,  three-quarters  to  an 
inch  wide;  that  this  strap  waa  fastened 
Into  the  ring  in  the  bit  of  the  bridle,  and 
tied  to  a  bitching  post;  that  while  the  horse 
was  standing  there  with  his  head  down,  a 
paper  whirled  by  the  wind  blew  under  his 
forward  feet;  that  he  gave  a  Jump,  broke 
the  bit,  and  ran  with  great  speed  down  the 
street  and  Jumped  onto  the  plaintlfTs  buggy, 
in  which  he  was  riding,  breaking  It  and  injur- 
ing the  plaintiff.  The  testimony  also  tended 
to  show  that  some  time  before  this  accident 
the  horse  was  hitched  In  front  of  a  church 
in  the  city;  that  a  paper  was  there  blown 
towards  him,  and  that  at  that  time  he  broke 
away  with  the  buggy  to  which  he  was  at- 
tached; and  that  after  this  the  defendant 
on  several  occasions  unhitched  him  from  the 
buggy  during  service.  There  wos  also  some 
testimony  given  tending  to  show  that  the  bit 
had  been  broken  before  the  accident  to  plain- 
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Uff;  ttat  to,  tbot  it  bad  an  olB  break  in  It 
abotit  two-tfalrda  tbrough,  and  tbat  on  tbe 
occunremce  of  tlie  injury  tt  bad  brokdn  off 
tliere,  letting  tbe  bridle  slip  from  tbe  boree'v 
bead.  Tbe  defendant  testifled  tbat  he  knew 
of  one  oeeakton  when  tbe  borae  was  frigbt- 
ened  and  <aa  away  wltb  a  carriage,  birt 
olalmed  tbat  on  that  occasion  he  was  not 
hitched;  that  he  had  heard  that  tbe  borae 
ran  aw^y  with  iMme  parties  stopping  at  hie 
hooee,  and  that  be  knew  of  tbe  breaking 
away  at  the  church;  and  tbat  since  the  In- 
jury to  thie  plalutlff  he  had  fastened  tbe 
iMMTse  by  a  scrap  going  aronnd  bis  neck,  bnt 
that  btfore  that  time  he  had  not  dene  so. 
The  defendant  also  gave  testimony  tending 
to  show  that  the  horse  was  gentle;  tbat  he 
had  many  times  hitched  him  on  the  street 
wltb  the  kind  of  strap  with  which  he  Was 
tied  on  the  day  of  the  accident;  tbat  the  bit 
was  almost  new,  and  he  had  never  noticed 
any  Imperfection  in  it;  tbat  be  bad  had  no 
tronble  with  the  horse  except  when  he  ran 
away  at  the  chnrch  and  at  the  time  of  this 
accident  The  charge  of  the  court  is  not  set 
out  in  the  record,  and  presumably  the  whole 
qnestlon  was  left  for  the  determination  of 
the  Jury,  who  returned  a  verdict  in  favor  of 
the  plaintiff  for  |38.  We  think  it  cannot  be 
said  that  there  was  no  testimony  in  the  case 
tending  to  show  negligence  on  the  part  of 
the  defendant  Tbe  horse  was  large  and 
powerful.  On  two  or  three  other  occasions 
lie  bad  run  away.  He  bad  broken  a  strap 
Of  like  character  once  before,  and  dashed 
down  the  street  tearing  the  buggy  in  pieces. 
Tbe  defendant  knew  of  this,  and  took  the 
precaution  afterwards  to  unhitch  him  from 
the  buggy  during  church  services.  We  are 
ttttable  to  say  as  a  matter  of  law  that  nnder 
snch  circumstances  the  defendant  would  be 
Justified  in  hitching  him  with  that  kind  of 
etrap  on  a  public  «treet  among  other  teams, 
where  papers  were  liable  to  be  blown  ahout 
at  any  time.  That  was  a  qOeetion  properly 
left  to  the  deterlninntlon  of  tlie  Jury.  The 
Judgment  must  be  affirmed.  The  other  Jus- 
tices concurred. 


BAGIiB  V.  SM'TLlfi  et  aL 
(Supreme  Ooart  of  Michigan.     May  7,  1901.) 

HOMESTEAD  —  VOLUNTART     CONVEYANCB  — 

DEATH  OF  GRANTOR— RIGHTS 

OF  CREDITORS. 

Where  a  tenant  in  common  of  lands  hav- 
ing a  homestead  ri^ht  therein,  without  intent 
to  defraud  hi*  creditors,  conveyed  his  interest 
to  his  adopted  children,  who  had  lived  with 
him  for  a  long  time,  and  rendered  him  valnable 
serviee,  and  died  shortly  after,  leaving  neither 
wife  nor  children  snrviving,  and  without  suffi- 
cient property  to  pay  bis  debts,  on  partition  of 
the  common  property  his  administrator  is  not 
entitled  to  the  proceeds  of  his  interest  for  tbe 
benefit  of  his  creditors,  mider  Const  art.  16.  i 
8,  and  Oomp.  Laws  1897,  {  10,362,  providing 
that  no  homestead  shall  be  subject  to  sale  on 
execution  for  any  debt  arising  on  contract 

Aitpeal  from  circuit  court  Wayne  county, 
in  chancery;  Mdrse  Bohnert  Judge. 


Partition  tf  Klhuibetb  B.  Bai^Ie  against 
Bobert  W.  Smytte,  administrator  at  the  es- 
tsfte  of  ,>Bmes  B.  ffilll»tt  fleeeasad,  impleaded 
?\tttb  others.  From  a  dttoree  directing  pay- 
ment of  the  proceeds  of  decedent's  interest 
to  his  gimntees,  the  admlnistvater  appeals. 
AfBrmed. 

M.  Hubert  O'Brien  (Eeena  &  Lightner,  of 
counsel),  for  appelant  Robert  W.  Smylie. 
Keena  &  Llghtnec,  for  complainant  appellee. 
Bdward  W.  Pendleton,  for  appellee  Oeorge 
M.  Savageu 

MOOBE,  7.  By  this  appeal  the  eonrt  Is 
asked  to  decide  the  question  whether  the 
sum  of  $1,128.72,  being  a  part  of  the  proceeds 
of  the  sale  of  certain  premises,  should  be  paid 
to  defendant  George  M.  Savage  or  to  the  de- 
fendant Bobert  W.  Smylle,  administrator  of 
the  estate  of  James  B.  Elliott  deceased. 
The  proceeding  In  the  court  below  was  a  bill 
of  partition  filed  In  March,  A.  D.  1889,  where- 
in the  complainant,  Mrs.  SniEabetb  B.  Bagle, 
sought  to  have  partition  of  certain  premises 
on  Congress  street  east  In  Detroit  which 
prior  to  1841  belonged  to  her  father,  Bobert 
Thomas  Elliott  of  Detroit  The  bill  of  com- 
plaint sets  up  the  many  transfers  in  the  title 
after  that  date,  and  shows  that  prior  to  Au- 
gust 3,  A.  D.  1896,  James  B.  Elliott,  an  un- 
married man,  and  brother  of  complaisant 
acquired  substantlaHy  a  six-sevenths  inter- 
est in  the  property;  that  complainant  had  the 
largest  remaining  interest  and  the  other  El- 
liott defendants  held  the  small  remaining 
nndivided  interests.  In  1898,  James  B.  Elli- 
ott, who  alone  of  the  owners  in  common  of 
the  premises  had  been  in  possession  of  the 
same  lor  some  years  previous  thereto,  and 
who  alone  of  said  owners  continued  to  occnpy 
tbe  same  until  his  death,  executed  a  mort- 
gage upon  his  interest  in  the  premises  for  the 
sum  of  11,800,  which  mortgage  defendant 
George  M.  Savage  duly  acquired  after  the 
death  of  said  James  B.  Elliott  and  shortly 
prior  to  the  filing  of  the  bill  of  partition. 
James  B.  Elliott  died  on  August  SI,  A.  D. 
1896.  During  his  last  Illness,  and  on  or 
about  August  3,  A.  D.  1896,  Mr.  Elliott  by 
quitclaim  deed,  conveyed  an  undivided  one- 
half  of  hla  interest  in  the  premises  to  Ade- 
lia  M.  Carey  and  to  John  C.  Elliott  each. 
Miss  Carey,  shortly  after  the  death  of  Mr. 
Elliott  married  defendant  George  M.  Sav- 
age, and  she  Is  a  defendant  in  this  proceed- 
ing as  Adelia  M.  Savage.  Defendant  George 
M.  Savage  acquired  by  quitclaim  deed  the  In- 
terest of  his  wife  in  said  premises,  and,  sub- 
sequent to  the  filing  of  the  bill  of  partition, 
also  by  qnitclalm  deeds,  he  acquired  any  In- 
terest that  John  C.  Elliptt  had  In  the  prop- 
erty. The  bill  of  complaint  further  sets  forth 
the  appointment  of  defendant  Robert  W, 
Smylle  as  administrator  of  the  estate  of 
James  B.  Elliott,  deceased;  the  appointment 
Of  commissioners  on  claims  In  due  course 
Of  administration  In  the  probate  court  for  the 
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county  of  Wayne;  the  Insolyency  of  the  es- 
tate; and  the  claim  asserted  by  defendant 
Smylle^  as  administrator,  that  npon  any  sale 
of  the  premises  under  the  partition  proceed- 
tngs  be  was  entitled  to  the  Interest  therein, 
over  and  above  the  mortgage  above  referred 
to,  which  James  R.  Elliott  bad  prior  to  the 
3d  day  of  August,  A.  D.  1896,  being  the  date 
of  the  quitclaim  deeds  to  MIbb  Carey  and  to 
John  C.  Elliott,  on  the  ground  that  the  said 
conveyances  were  voluntary,  and  without 
consideration,  as  against  claims  of  the  cred- 
itors of  deceased.  The  answer  of  defendant 
Smylle,  as  administrator  aforesaid,  states  the 
claims  allowed  against  the  estate  of  James 
B.  Elliott,  deceased,  as  being  $4,704.39,  and 
that  the  assets  of  the  estate  amounted  to 
$640;  and  he  asserts  his  right,  as  adminis- 
trator, to  the  surplus,  over  the  mortgage, 
which  belonged  to  James  R.  Elliott  before  he 
gave  the  quitclaim  deeds  above  referred  to. 
The  answers  of  defendant  George  M.  Savage 
and  his  wife  deny  the  claim  of  defendant 
Smylle  to  the  fund  In  question,  and  assert 
that  the  quitclaim  deeds  were  given  upon 
sufficient  consideration.  This  answer  was 
afterwards  amended,  setting  up  that  the 
land  conveyed  was  a  homestead  when  the 
quitclaim  deed  was  made.  In  which  the  cred- 
itors had  no  interest  On  February  26,  1900, 
a  decree  was  entered  in  the  circuit  court,  es- 
tablishing the  Interests  of  the  several  own- 
ers In  common  to  the  premises,  ordering  a 
sale  of  the  property,  and  reserving  for  the 
further  order  of  the  court  the  determination 
of  several  questions,  among  which  was  the 
controversy  between  defendant  Savage  and 
defendant  Smylle,  as  administrator,  as  to 
their  right  to  any  amount  arising  from  the 
sale  which  would  represent  the  Interest,  over 
and  above  the  mortgage,  which  James  R.  El- 
liott had  In  the  premises  on  August  S.  1808. 
This  amount  was  determined  to  be  $1,128.72. 
It  Is  not  claimed  there  was  any  Intent  on 
the  part  of  Mr.  Elliott  to  defraud  his  cred- 
itors in  making  this  deed.  The  grantees  in 
the  deed  were  adopted  children,  who  had 
lived  with  him  a  long  time,  and  rendered 
him  valuable  service;  and  he  without  doubt 
thought  he  was  leaving  enough  estate  to  pay 
his  debts,  but  it  Is  insisted  that  as  be  was 
in  fact  insolvent,  that  the  conveyance  was.  In 
law,  a  fraud  upon  his  creditors.  In  our  view 
of  the  case  we  need  consider  but  one  ques- 
tion, and  that  is  whether  the  creditors  can 
complain  of  the  conveyance  by  Mr.  BlUott 
of  his  homestead.  The  position  of  counsel 
for  the  administrator  la  that  the  homestead 
Is  not  an  absolute  estate,  but  at  most  Is  an 
artificial  estate,  which  may  be  waived  by  the 
person  to  whose  benefit  it  Inures;  citing 
Rlggs  V.  Sterling,  60  Mich.  652,  27  N.  W.  705; 
16  Am.  &  Eng.  Enc.  Law,  pp.  638,  639.  Coun- 
sel say:  "We  admit  that  James  R.  Elliott 
bad  a  homestead  Interest  In  the  premises  at 
the  time  be  executed  the  quitclaim  deeds  in 
question,  while  calling  attention  to  the  fact 
that  be  alone  had  any  such  interest  In  the 


property,  and  wblle  emphasising  tba  fact 
that  any  homestead  interest  in  the  premises 
lapsed  with  his  death.  There  being  no  wid- 
ow or  children  surviving  him,  the  provisions 
of  sections  3  and  4  of  article  16  of  the  con- 
stitution have  no  application  to  this  case. 
We  admit  that  the  homestead  law  (Comp. 
Laws  1807,  S  10,302),  which  Is  founded  upon 
the  constitutional  provisions,  has  been  and 
should  be  liberally  construed,  and  that  the 
real  estate,  while  occupied  as  a  homestead 
(that  is,  in  this  case,  during  the  life  of  James 
R.  Elliott),  could  not  be  levied  upon  or  in  any- 
other  way  subjected  to  the  claims  of  bis 
creditors.  Furthermore,  we  admit  that 
James  R.  Elliott  might  have  sold  his  prop- 
erty, and  during  his  lifetime  bis  creditors 
could  not  complain  of  the  sale,  even  if  it 
was  voluntary.  And,  further,  if  Mr.  Elliott 
had  sold  his  Interest  In  the  property  for,  say, 
$1,500,  this  fund  would  likewise  have  been 
exempt  from  process  during  a  reasonable 
time  within  which  to  Invest  the  same  In  an- 
other homestead.  Cullen  ▼.  Harris,  111 
Mich.  20,  69  N.  W.  78.  But  our  contention 
is  that  appellant,  as  administrator,  may,  in 
behalf  of  such  creditors,  attack  such  volun- 
tary conveyance  after  the  death  of  James  R. 
Elliott."  They  argue  that  the  homestead  is 
a  privilege  peisonal  to  the  owner,  and  may 
be  waived  by  him,  and  that  a  gift  of  the 
homestead  is  fraudulent  as  to  the  creditors; 
citing  Fellows  v.  Lewis^  65  Ala.  343,  39 
Am.  Rep.  1;  Kingsbury  ▼.  Wild,  3  N.  H. 
30;  Currier  v.  Sutherland,  54  N.  H.  486.  20 
Am.  Rep.  143;  Ruohs  v.  Hooke,  3  Lea,  306, 
31  Am.  Rep.  642;  Scbaffer  v.  Beldsmoier, 
107  Mo.  314,  17  S.  W.  797;  MiUer  v.  Leeper, 
120  Mo.  466,  25  S.  W.  878.  An  examination 
of  the  authorities  will  show  a  want  of  har- 
mony in  them.  The  following  authorities 
are  to  the  effect  that  a  creditor  has  no  inter- 
est in  a  homestead,  and  cannot  -  complain  of 
its  conveyance  by  the  debtor:  Crummen  v. 
Bennet,  68  N.  C.  494;  Sears  v.  Hanks.  14 
Ohio  St.  298,  84  Am.  Dec.  878;  Wood  v. 
Chambers,  20  Tex.  247;  Hibben  t.  Soyer, 
83  Wis.  319;  Dreutzer  T.  Bell,  11  Wis.  114; 
Conklin  v.  Foster,  57  IlL  104;  Hartwell  v. 
McDonald,  69  111.  293;  Smyth,  Homest  i 
234;  Legro  ▼.  Lord,  10  Me.  165;  Baker  v. 
Einnaird,  94  Ky.  6,  21  S.  W.  237.  In  Mar- 
shall Y.  Strange  (Ey.)  9  S.  W.  250,  It  was 
held  that,  where  a  debtor  conveys  a  portion 
of  bis  homestead,  the  whole  of  which  is- 
worth  less  than  the  statutory  limit,  bis  cred- 
itors cannot,  after  his  death,  charge  the  land 
so  conveyed  with  his  debts.  In  Grimes  ▼. 
Portman,  99  Mo.  229,  12  S.  W.  792,  it  was 
held  one  may  sell,  mortgage,  or  give  away 
his  homestead,  and  his  creditors  cannot  com- 
plain. Tlie  question  in  this  state  is  not  a 
new  one.  The  constitutional  provision  is  as 
follows:  "Every  homestead  •  •  •  shall 
be  exempt  from  forced  sale  on  execution,  or 
any  other  final  process  from  a  court,  for  any 
debt  contracted  after  adoption  of  this  con- 
stitution."   Article  10k  i  2.    The  statutory 
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proTlsioD  reads:  "A  homestiead  •  *  • 
owned  and  occupied  by  any  resident  of  tills 
state  sball  not  be  subject  to  forced  sale  on 
execution,  or  any  other  .final  process,  for 
any  debt  or  debts  growing  out  of  or  founded 
upon  contract,  eltiier  express  or  Implied, 
made  after  the  Srd  day  of  July,  1848."  Sec- 
tion 10,362,  Comp.  Laws  1897.  In  Rlggs  v. 
Sterling,  60  Mich.  6i3,  27  N.  W.  705,  it  was 
argued,  as  it  is  argued  here,  that  the  home- 
stead la  a  privilege  personal  to  the  owner, 
and  not  an  absolute  right.  The  court  said: 
"The  homestead  exemption,  as  it  now  ex- 
ists, is  not  only  a  privilege  conferred  (Cham- 
berlain V.  Lyell,  3  Mich.  458),  but,  under  the 
constitution,  it  is  an  absolute  right.  'It  was 
Intended  to  secure  against  creditors  a  home, 
and,  to  a  certain  extent,  the  means  of  sup- 
port, to  every  family  in  the  state.'  Dye  v. 
Mann,  10  Mich.  207;  McKee  t.  Wilcox,  11 
Mlcb.  868,  83  Am.  Dec.  743."  In  Farrand  v. 
Caton.  69  Mich.,  at  page  242.  37  N.  W.  203, 
It  Is  said  one  may  do  what  he  pleases  with 
bis  exempt  property.  In  Anderson  y.  Odell, 
51  Mich.  492,  16  N.  W.  870,  it  Is  said  cred- 
itors have  no  right  to  complain  of  dealings 
with  property  which  the  law  does  not  allow 
them  to  apply  on  their  claims.  In  Rhead  v. 
Honnson.  46  Mlcb.  243,  0  N.  W.  267,  in  speak- 
ing of  a  voluntary  conveyance  of  real  estate 
from  a  father  to  his  son,  the  court  said:  "It 
appears  conclusively  from  the  bill  and  evi- 
dence that  when  the  execution  debtor  gave 
the  deed  in  question  he  held  and  occupied 
a  homestead  on  the  premises.  That  part  of 
the  farm  was  therefore  exempt  The  holder 
was  as  free  to  dispose  of  it  without  inter- 
ference as  though  he  had  not  been  Indebt- 
ed at  all,"— citing  Smith  t.  Rumsey,  33  Mich. 
183.  See,  also,  Fnlte  ▼.  Geller,  47  Mich. 
560.  11  N.  W.  385;  Bank  v.  Elliott,  63  Mich. 
256,  18  N.  W.  805;  Armltage  v.  Toll,  64 
Mich.  412,  31  N.  W.  406;  Toll  T.  Davenport, 
74  Mich.  386,  42  N.  W.  OS;  Cnllen  t.  Harris, 
111  Mich.  20,  60  N.  W.  7a  We  think  the 
circuit  Judge  made  a  decree  in  harmony  with 
the  uniform  decisions  of  this  court  The  de- 
cree is  affirmed. 


GRANT,  J.,  did  not  Bit 
ea  concurred. 


The  other  justl- 


NORRIS  T.  SARGBANT  et  al. 
(Supreme  Oourt  of  Michigan.     May  7,  1901.) 

DBBDS  —  PROPERTY  —    DESCRIPTION  —  UV- 
TUAIi  MISTAKE— REFORMATION— TAX- 
ES—NONPAYMENT— SALE. 

N.  owned  loU  Nob.  3,  4,  24,  and  25,  and  in 
1874  execnted  a  deed  to  defendant  conveying 
lots  24  and  25,  though  it  was  the  intention  to 
convey  lots  3  and  4.  Subsejiuently  N.  died,  and 
his  property  passed  to  plaintiff,  as  his  heir  at 
taw.  CVom  1874  to  lOMthetaz  on  lot8  24  and 
25  was  paid  either  by  plaintiff  or  N.  Defend- 
ant never  paid  taxes  on  any  of  the  lots,  and  8 
and  4  were  sold  for  nonpn.viiient  of  taxei<. 
Held,  that  plaintiff  was  entitled  to  a  decree  re- 


forming defendants  deed  to  show  a  convey- 
ance of  lots  3  and  4. 

Appeal  from  circuit  court  Wayne  county. 
In  chancery;  Robert  E.  Frazer,  Judge. 

Bill  by  Arthur  F.  NOTrls  against  Thomas 
B.  Sargeant,  impleaded  with  Cyrus  Johnston, 
for  the  reformation  of  a  deed.  From  a  de- 
cree in  favor  of  plalntiS,  defendant  Sargeant 
appeals.    Affirmed. 

William  B.  Jackson,  for  appellant  Sidney 
T.  Miller  and  James  Gosslett  Smith,  for  ap- 
pellee. 

LONG,  J.  One  Fhiletus  W.  Norrls  In  bis 
lifetime  was  the  owner  of  certain  lots  in  the 
village  of  Norrls,  this  state,  among  which 
were  lots  4,  6,  25,  and  26,  block  31.  Novem- 
ber 4,  1874,  he  conveyed  to  defendant  Sar- 
geant lots  25  and  26.  Norrls  afterwards 
died,  and  the  complainant  la  his  heir  at  law. 
This  bill  was  filed  to  correct  a  claimed  mis- 
take In  the  deed  of  the  lots  conveyed.  The 
complainant's  claim  is  that  his  father  Intend- 
ed to  convey  lots  4  and  6,  whereas  in  fact 
the  deed  conveyed  lots  25  and  26.  The  court 
below,  in  a  hearing  in  open  court,  entered  a 
decree  reforming  the  deed  as  of  the  date  it 
was  given,  as  prayed  in  the  bill.  Th°e  de- 
fendant Sargeant  has  appealed. 

It  appears  from  the  proofs  that  defendant 
Sargeant  gave  no  attention  to  his  lots  from 
the  time  the  deed  was  given,  and  has  never 
paid  taxes  on  them.  The  complainant  and 
his  father,  from  whom  he  derived  title,  paid 
taxes  on  lots  25  and  26,  supposing  the  deed 
conveyed  lots  4  and  6.  They  did  not  pay 
taxes  on  lots  4  and  6,  and  those  lots  were 
sold  for  taxes,  and  bid  in  by  defendant  John- 
ston. The  court  found  from  the  testimony 
in  the  case  that  there  was  a  mutual  mistake, 
and  that  the  lots  intended  to  be  conveyed 
were  4  and  6.  The  court  also  found  from 
the  testimony  that  all  these  lots  were  about 
equal  In  value.  We  think  there  was  suffi- 
cient evidence  to  show  a  mutual  mistake,  and 
that  this  Is  corroborated  by  the  conduct  of 
the  complainant  and  his  grantor  in  paying 
taxes  all  these  years  upon  lots  25  and  26,  in- 
stead of  upon  lots  4  and  5,  which  were  the 
lots  Intended  to  be  conveyed.  We  think  the 
court  below  made  a  proper  disposition  of  the 
case,  and  the  decree  is  affirmed,  with  costs 
to  the  complainant  The  other  justices  con- 
curred. 


DYE  et  al.  r.  THOMPSON  et  al. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

VENDOR  AND  PURCHASER— AFTER-ACQUIRED 
TITLE  —  WARRANTY  DEED  —  EJECTMENT  — 
PAROL  EVIDENCE  TO  VARY  DEED— ADMISSI- 
BILITY. 

1.  Where  three  of  four  heirs  owning  land  in 
common  convey  the  entire  tract  in  severalty  by 
warranty  deed,  and  afterwards  acquire  the  in- 
terest of  the  fourth  heir,  and  bring  ejectment 
against  the  purchaser  to  recover  the  interest  of 
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«neh  heir,  they  cannot  show  by  parol  that  the 
purchaser  nnderatood  that  he  ■was  not  pnrchas- 
Inc  the  Interest  of  such  fourth  heir  nmeas  the 
latter  was  then  dead. 

2.  When  three  of  four  heirs  owning  land  in 
eomrnoB  convey  the  entire  tract  in  severalty  by 
wazraaty  deed,  and  afterwaxds  acquire  the  lu- 
tereet  of  the  fourth  heir,  such  subsequently  ac- 
quired title  inures  to  the  benefit  of  the  purchas- 
er. 

Error  to  circuit  court,  Ionia  county;  Frank 
D.  M.  Davis,  Judge. 

Ejectment  by  George  H.  Dye  and  another 
against  Edward  H.  Thompson  and  another. 
From  a  Judgment  In  favor  of  defendants, 
plaintlSB  Inrtng  error.    Affirmed. 

George  E.  &  M.  A.  Nichols,  for  appellants. 
A.  A.  Ellis  and  E.  M.  Davis,  for  appellees. 

MOOBE,  J.  This  Is  an  action  of  ejectmoit 
On  the  &th  day  of  September,  A.  D.  1895, 
Nelson  F.  Dye  and  wife,  Harvey  C.  Dye  and 
wife,  and  George  H.  Dye,  Jr.,  single,  made 
and  delivered  to  the  defendant  Edward  H. 
Thompson  a  warranty  deed  of  the  premises 
In  dispute,  wherein  they  covenanted  and 
agreed  "that  at  the  time  of  the  ensealing 
and  delivery  of  these  presents  they  are  well 
seised  of  the  above-granted  premises  in  fee 
simple."  The  defendants  entered  Into  the 
'Ocenpanqy  of  the  premises.  On  the  22d  day 
of  June,  A.  D.  1898,  one  Lionel  Van  Doren 
made  a  quitclaim  deed  to  the  plaintiffs, 
Oeorge  H.  Dye  and  Harvey  C.  Dye,  of  the 
premises  In  dispute.  Based  on  that  title,  the 
plaintiffs  seek  to  recover  an  undivided  one- 
fourth  of  the  premises.  The  plaintiffs,  on 
the  trial,  showed:  First,  that  the  title  to 
the  premises  (wlglnally  was  In  Emily  P.  Dye; 
second,  a  decree  madte  by  the  probate  court 
on  the  80th  of  March,  A.  D.  1896,  determin- 
ing the  belTB  of  Emily  P.  Dye,  and  showing 
that  Uonel  Van  Doren  was  one  of  the  four 
beirs  tif  Emily  P.  Dye;  third,  a  quitclaim 
deed,  made  by  Lionel  Van  Doren  to  the 
platntlffs  June  2&,  1S08,  conveying  an  undi- 
vided one-fourth  of  the  premises;  fourth, 
«»!  evidence  tending  to  show  the  value  of 
the  premises.  To  support  the  case  on  the 
part  of  the  defendants,  they  offered  the  war- 
ranty deed  made  by  the  plaintiffs  and  George 
n.  Dye  to  the  defendant  Edward  H.  Thomp- 
son. Plaintiffs  then  sought  to  show  by  parol 
that  when  the  warranty  deed  was  made  it 
was  not  known  whether  Mr.  Van  Doren  was 
dead  or  alive,  and  that  Mr.  Thompson  did  not 
pay  for  his  Interest  in  the  land,  and  did  not 
expect  he  wjis  buying  it  if  he  was  in  fact 
alive.  The  court  excluded  this  testimony, 
and  a  verdict  was  rendered  in  favor  of  de- 
fendants. The  question  involved  is  whether 
In  an  ejectment  case  you  can  vary  the  terms 
of  a  deed  by  parol.  In  Jacobs  v.  Miller,  50 
Mich.  119,  15  X.  W.  42,  the  rule  Is  stated  as 
follows:  "By  the  principles  of  the  common 
law  the  legal  effect  due  to  the  plain  words 
ef  a  deed  cannot  be  contradicted  by  parties 
•r  privies  In  any  collateral  matter  by  parol 
evidence.    Tbe  terms  must  stand  and  receive 


their  Just  legal  slgntflcance.  S  Wbsrt  Br. 
1050,  1064,  and  cases;  Jackson  t.  Foster,  U 
Johns.  488;  Jackson  v.  Bobert's  Bx'r,  11 
"Wend.  422.  The  name  of  the  grantee  is  part 
of  the  deed  (2  BoUe,  Abr.  48),  and  where  a 
deed  la  made  to  several  individuals,  without 
designating  In  wh^t  proportions  they  shall 
hold,  they  will  take  in  equal  proportions,  pre- 
cisely as  though  It  had  been  detailed  at 
length  In  the  deed  (Campan  r.  Cavapan,  44 
Mich.  31,  5  N.  W.  1062;  TrendwieU  v.  Bulk- 
ley,  4  Day,  396,  4  Am.  Dec.  22^,  and  no  pa- 
rol proof  can  be  admitted  to  giv«  tbe  deed  a 
different  effect  than  such  as  tbe  words  in  It 
legitimately  Import  (Treadwell  ▼.  Bulkley, 
supra;  Morse  v.  Shattnck,  4  N.  H.  229,  17 
Am.  Dec.  419;  Gnlly  v.  Orabbs,  1  J.  J. 
Marsh.  38&-890;  1  Oow.  &  H.  Notes,  217, 
1428  et  seq.,  1442,  1444).  ITje  case  before  us 
is  governed  by  the  same  principle."  See. 
also,  Adair  v.  Adair,  5  Mich.  204,  71  Am. 
Dec.  779;  Jones  v.  Phelps,  Id.  218;  Vander- 
karr  v.  Thompson,  19  Mich.  83;  Bank  v. 
Bennett,  33  Mich.  520;  Price  v.  Marthen,  122 
Mich.  655,  81  N.  W.  561.  An  Ingenious  argu- 
ment is  made  to  the  effect  that,  as  the  rec- 
ords show  there  were  four  betrs  at  law,  only 
three  of  whom  conveyed  to  Jfr.  Thompson, 
he  ought  to  have  known  he  was  getting  title 
to  only  three-fourths  of  the  property  convey- 
ed, and,  as  Mr.  Van  Dorm  could  have  main- 
tained ejectment,  his  grantees  can  do  so.  We 
think  the  counsel  have  overlooked  the  effect 
of  the  warranty  deed.  Had  the  deed  been  a 
qnltclaim  Instead  of  a  warranty  deed.  It 
would  not  have  cut  eff  a  subsequently  ac- 
quired title;  but  the  role  Is  well  settled 
that  where  a  grantor  who  has  made  a  war- 
ranty deed  subsequently  acquires  title  it  will 
Inure  to  the  benefit  of  his  grantee.  Morris 
V.  Jansen,  99  Mich.  436,  68  N.  W.  366;  Duffy 
V.  White,  115  Mich.  264,  73  N.  W.  363,  and 
the  many  cases  there  dted.  Judgment  is  af- 
firmed.   The  other  Justices  concuiTed. 


BBOPHT  et  al.  v.   SCHINDLEB,   Highway 
Com'r,  et  al. 

(Supreme  Obnrt  of  Michigan.    April  25,  1901.) 

MUNICIPAL  C0RP0RATI0NS-MANDAMCS-6iaH- 
WAY  COMMISSIONERS— CONSTRUCTION  OF  A 
BRIDGE— INTEREST  OF  RELATOR— DUTY  OF 
TOWN  TO  MAINTAIN  SAME— EVIDHNCEJ— PE- 
TITION. 

1.  In  mandamus  to  compel  town  officers  to  re- 
build a  certain  bridge,  which  had  been  main- 
tained for  40  years,  where  the  river  over  which 
the  bridge  was  built  divided  the  farm  of  some 
of  the  petitioners,  and  some  of  them  lived  on 
the  opposite  side  of  the  river  from  the  school 
house,  thus  requiring  their  children  to  go  a  con- 
siderable distance  out  of  their  way  to  get  to 
school,  such  petitioners  had  sufficient  interest 
to  mnintain  the  proceeding. 

2.  Where  two  adjoining  townships  disputed 
as  to  which  one  should  rebuild  a  bridge  on  the 
dividing  higliway,  a  petition  in  mandaiuus 
against  each  township,  praying  that  either  one 
or  the  other  of  the  towns,  or  both,  be  compelled 
to  build  the  bridge,  was  not  defective  as  too 
Indefinite. 
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•l  Ib  18B7  the  defendants  A.  and  B.,  adjoia- 
ing  townships,  at  a  joint  meeting  of  the  high- 
way commissionera  of  both  townships  redia- 
trlcted  the  dividing  highway,  A.  agreeing  to 
«onstni(rt  and  keep  io  repair  a  cntain  bridge. 
No  proof  was  iMtrodooed  that  required  notice 
had  been  giren  for  thia  joint  meeting  of  the 
commissioners,  though  the  agreement  was  en- 
forced and  aclcnowledged  by  both  towns  ontil 
1884,  when  the  bridge  became  unsafe  for  trar- 
el.  The  bridge  constituted  a  part  of  the  higlt- 
way,  and  neither  It  nor  any  part  of  the  high- 
way bad  ever  been  vacated.  CJomp.  Laws,  | 
3443,  makes  it  the  duty  of  townships  to  keep 
ita  highways  in  a  condition  reasonably  safe 
and  fit  for  travel,  and  section  4129  provides 
that  the  highway  commissioners  shall  have 
charge  of  the  building,  rebuilding,  and  repairing 
of  the  bridges  in  their  own  township.  Bela 
sufficient  to  snK>ort  a  finding  that  it  was  the 
duty  of  A.  to  maintain  this  oridge  as  part  of 
the  highway,  and  hence  mandamus  would  lie 
against  the  town  commiaaoners  to  compel  them 
to  rebuild  it. 

Certiorari  to  circuit  court,  St.  Clair  county: 
Frank  Whipple,  Judge. 

Mandamus,  on  the  relation  of  Wesley  W. 
Brophy  and  others,  against  John  Schlndler, 
highway  commissioner,  and  others.  From 
a  Judgment  directing  mandamus  to  issue,  the 
township  of  Casco  brings  certlorarL  Af- 
firmed. 


The  following 
i^tiUoa: 


la  the  plat  refeirad  to  la 


Joseph  WalBb,  for  relaton.  John  B.  Mc- 
Ilwain  and  A.  BL  Chadwidc,  for  seepondantB. 
Avery  Bros.,  tax  respondent  township  of  Co- 
lumbus. 

HOOKEi,  J.  The  rdatots  filed  a  psdtloB 
for  a  writ  of  mandamos  Is  the  St  Clair  cli^ 
cult  court  against  the  respondent  and  appel- 
lant the  highway  commissioner  and  town- 
ship board  of  the  township  of  Casco  to  com- 
pel them  to  build  a  bridge  on  the  town  line 
between  the  townships  of  Casco  and  Colum- 
bus. The  respondents  filed  a  demurrer  to 
the  petition.  The  relators  then  filed  an 
amended  petition  against  the  same  officers 
of  Casco  and  the  highway  commissioner  and 
township  board  of  Columbus,  alleglnc  a  duty 
on  the  part  of  one  or  both  of  said  townabips 
to  build  tbe  bridge,  asking  tbe  court  to  deter- 
mine wbere  the  duty  exists,  and  to  enforce 
the  same  by  mandamus.  Bach  of  tbe  re- 
spondents filed  an  answer  to  said  petition. 
Tbe  respondent  Columbus  denied  any  duly 
on  its  part  to  build  tbe  bridge,  claiming  it 
became  tbe  duty  of  Casco  to  maintain  the 
bridge  under  an  allotment  entered  Into  be- 
tween the  townships  of  Casco  and  Colnmbas 
In  the  year  1S&7.  Tbe  respondent  Caaeo  filed 
an  answer,  claiming  all  benefit  of  the  de- 
miurrer  Interposed  to  the  odgiiuil  petition; 
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denying  any  duty  on  its  part  to  solely  main- 
tain tbe  bridge;  alleging,  if  any  agreement 
exists,  It  was  never  lawfully  executed,  and 
has  been  repudiated  by  Casco  for  upwards 
of  40  years;  and  that  the  cost  of  construct- 
ing a  suitable  bridge  will  be  upwards  of 
$1,500,  and  no  provision  has  been  made  for 
the  expense  thereof;  and  also  filed  a  reply 
answer  to  tbe  answer  of  Columbus  setting  up 
that  the  only  agreement  signed  by  the  com- 
missioners of  Casco  was  one  making  it  the 
joint  duty  of  both  townships  to  build  and 
maintain  the  bridge,  and  that  the  agreement 
set  up  by  Columbus  Is  false,  fraudulent,  and 
Told.  The  relators  then  asked  that  Issues 
might  be  framed.  Respondent  Casco  object- 
ed to  the  framing  of  any  issue.  These  ob- 
jections were  overruled.  Issues  of  fact  were 
then  framed.  The  case  was  tried  by  the 
court  without  a  jury.  A  reference  to  the  ac- 
companying plat  will  help  to  understand  the 
situation.  Tbe  trial  judge  found  that  a  pub- 
lic highway  had  existed  between  the  two 
townships  for  more  than  40  years.  That 
prior  to  1884  a  bridge  had  been  maintained 
on  said  highway  across  Belle  river,  and  that 
said  highway  was  an  important  traveled 
highway  from  1857  to  1884,  when  the  bridge 
became  unfit  for  travel.  A  dispute  arose  be- 
tween the  two  towns  as  to  whose  duty  It 
was  to  rebuild  it.  He  also  found  the  follow- 
ing agreement  was  made:  "Resolved,  by  the 
commissioners  of  highways  of  Ooiunlbus  and 
Casco  that  the  public  highway  on  the  line  of 
said  townships  running  east  and  west  be- 
tween said  townships  shall  be  districted  as 
follows,  to  wit:  The  township  of  Casco  shall 
keep  in  repair  the  first  half  mile  of  said 
highway,  commencing  at  the  northeast  cor- 
ner of  section  No.  1  of  Casco,  running  west 
to  the  quarter  post  of  section  1  of  Casco. 
Tbe  township  of  Columbus  to  take  one-half 
mile  commencing  at  the  said  quarter  post  of 
section  No.  1  of  Casco  and  thirty-six  of  Co- 
lumbus, running  west  to  corner  of  said  sec- 
tion one  (1)  and  thirty-six  (36).  Tbe  town- 
ship of  Casco  to  take  one-half  mile  commen- 
cing at  the  northeast  comer  of  section  two 
(2)  of  Casco,  running  wes(  on  said  township 
line  to  the  quarter  post  of  said  section  two 
(2).  The  township  of  Columbus  to  take  one- 
half  mile  from  said  quarter  post  to  the  north- 
west comer  of  section  two  (2)  and  the  south- 
west corner  of  section  thirty-five  (35).  The 
township  of  (3oIumbuB  agrees  to  take  one- 
half  mile  commencing  at  the  southeast  cor- 
ner of  the  west  half  of  southeast  quarter 
of  section  thirty-two  (32)  of  Columbus,  run- 
ning west  one-half  mile.  The  township  of 
C!asco  to  take  all  of  the  remainder  of  said 
highway  on  said  line.  It  is  further  under- 
stood by  said  commissioners  of  highways 
that  Casco  shall  build  said  bridge  over  Belle 
river  at  or  near  Robert  Wilson's  where  the 
said  road  on  said  line  crosses  Belle  river. 
The  said  township  of  Columbus  agrees  to  ap- 
ply all  of  the  nonresident  highway  money 


in  said  road  district  number  twelve  (12)  of 
Columbus  to  the  building  of  said  bridge: 
provided,  the  said  nonresident  highway  mon- 
ey shall  not  exceed  one-half  of  the  expense 
of  the  bi^iidlng  of  said  bridge.  It  is  further 
understood  that  Casco  assumes  the  repairs 
of  said  bridge  at  all  times.  The  above  mon- 
ey from  Columbus  to  be  drawn  from  the 
treasurer  of  Columbus  by  the  highway  com- 
missioner of  Columbus.  Given  under  our 
hands  this  11th  day  of  May,  A.  D.  1S57. 
Henry  L.  Wheeler,  Rochester  Tapper,  Com- 
missioners of  Casco.  Michael  Duchene.  Thu- 
bal  Bullock,  Commissioners  of  Cblumbus." 
"That  the  agreement  was  a  lawful  agree- 
ment, duly  entered  Into,  and  that  It  had  been 
observed  from  1857  until  atraut  1884  by  each 
of  the  townships.  It  does  not  appear  that 
the  three  highway  commissioners  of  each 
town  met  pursuant  to  any  notice  calling  a 
meeting  of  such  commissioners  for  the  pur- 
pose of  alloting  the  highway  between  the 
towns  of  Columbus  and  Casco.  but  it  does 
appear  that  on  May  11.  1857,  the  agreement 
set  out  In  the  answer  of  Columbus  was  enter- 
ed Into  by  four  of  tbe  commissioners,  two 
from  each  town;  that  the  same  was  signed 
by  them  on  that  day,  and  afterwards  entered 
at  large  on  the  town  record  of  each  town; 
and  that  such  agreement  had  been  carried 
out  by  each  town  until  since  the  bridge  was 
destroyed.  In  1884,  when  Oasco  repudiated 
its  liability  under  it  Columbus  bad  never 
ceased  to  claim  under  It,  and  still  claims  said 
agreement  is  In  force.  It  also  appears  by  an 
entry  in  the  town  record  of  Casco  that  on 
April  4,  1898,  the  electors  of  that  town  In- 
structed the  town  board  'to  by  all  means 
break  or  set  aside  the  old  agreement  made 
by  tbe  commissioners*  of  Casco  and  Colum- 
bus about  the  building  of  and  keeping  In  re- 
pair the  bridge  over  Belle  river  on  the  line 
aforesaid.'  My  conclusion  from  the  forego- 
ing is  that  the  town  of  Casco  ratified  the 
agreement  of  May  11,  1857,  and  that  It  was 
and  Is  of  binding  force."  The  court  also 
found  that  a  bridge  could  be  built  over  the 
river  at  this  point  for  less  than  $1,000,  and 
that,  in  addition  to  the  interest  which  the 
general  public  have  In  the  rebuilding  of  this 
bridge,  relators  have  an  individual  and  spe- 
cial interest,  which  authorizes  them  to  file 
the  petition.  The  court  directed  that  a  man- 
damus issue  compelling  the  township  of  Cas- 
co to  build  the  bridge.  A  motion  for  a  new 
trial  was  made  by  Casco,  asking  leave  to 
place  in  the  record  a  certified  copy  of  an  al- 
lotment made  in  1857  of  this  same  town  line, 
by  which  both  townships  assumed  the  bur- 
den of  maintaining  this  bridge,  and  for  a 
rehearing  thereon,  which  was  denied  solely 
because  the  matters  involved  In  tbe  motion 
were  deemed  immaterial,  and  respondent 
then  filed  written  exceptions.  The  respond- 
ent Casco  has  brought  tbe  case  to  this  court 
by  writ  of  certiorari. 
It  contends  "this  proceeding  should  have 
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been  instituted  by  the  prosecuting  attorney." 
18  Enc.  PI.  &  Prac.  627.  The  general  rule 
is  that  a  private  Individual  can  apply  for 
a  writ  of  mandamus  only  In  a  case  where  lie 
has  some  private  or  particular  interest  to  be 
subserved,  or  some  particular  right  to  be  pre- 
served or  protected  by  the  aid  of  this  pro- 
cess, Independent  of  that  which  he  holds  in 
common  with  the  public  at  large;  and  It  Is 
for  the  public  ofiBcers  exclusively  to  apply 
where  the  public  rights  are  to  be  subserv- 
ed,—citing  People  V.  Inspectors  &  Agent  of 
State  Prison,  4  Mich.  187;  People  v.  Green.  29 
Mich.  121;  Loomis  v.  Roberts  Tp.,  53  Mich. 
137.  IS  N.  W.  596;  Locke  v.  Speed,  C2  Mich. 
408,  28  N.  W.  917;  Sterling  v.  Regents  of 
University,  110  Mich.  360,  68  N.  "W.  253,  34  L. 
R.  A.  150;  People  v.  Same,  4  Mich.  98;  Peo- 
ple V.  Green,  29  Mich.  121;  People  v.  Board 
of  Kent  Co.  Sup'rs,  38  Mich.  424;  People  v. 
State  Auditors,  42  Mich.  422,  4  N.  W.  274; 
Smith  v.  Mayor,  etc.,  81  Mich.  123,  45  N.  W. 
964.  The  respondent  contends  the  petition 
for  mandamus  is  not  sufficient  to  confer  Ju- 
risdiction upon  the  conrt  for  three  reasons; 
(1)  The  relators,  being  private  Individuals, 
do  not  show  any  special  interest  other  than 
that  in  common  with  the  public;  (2)  the  peti- 
tion does  not  allege  that  any  provision  has 
been  made  for  the  expense  for  such  a  bridge; 
(3)  the  petition  alleges  the  duty  to  build  the 
bridge  in  the  alternative,  as  either  the  duty 
of  Casco  or  Oolumbus,  or  both,  and  therefore 
does  not  point  out  any  clear,  legal  duty  rest- 
ing upon  Casco  enforceable  by  mandamus. 
In  2  Stevens,  Mich.  Prac.  {  459,  It  Is  said: 
"A  private  indlvldaal  can  properly  apply 
for  a  writ  of  mandamus  only  in  a  case  where 
he  has  some  private  or  particular  interest 
to  be  subserved,  or  some  particular  right  to 
be  protected,  by  the  aid  of  that  process.  In- 
dependent of  that  which  he  holds  In  common 
with  the  public  at  large.  The  rule  which 
rejects  the  Intervention  of  private  complain- 
ants against  public  grievances  is,  however, 
one  of  discretion,  and  not  law."  In  this  case 
it  is  shown  that  at  least  some  of  the  relators 
suffer  not  only  in  common  with  the  general 
public,  but  that  they  sufTer  special  injury 
because  of  the  neglect  to  rebuild  this  bridge, 
and  that  they  have  a  special  interest  In  its 
construction.  This  bridge  is  part  of  a  pub- 
lic highway,  which  has  been  In  existence 
more  than  40  years.  No  part  of  the  high- 
way has  ever  been  vacated.  The  river 
over  which  this  bridge  was  cmstructed  di- 
vides the  farms  of  some  of  the  petitioners 
so  that  to  go  to  his  work  the  farmer  has  to 
travel  a  long  distance.  Some  of  the  petition- 
ers live  on  one  side  of  the  river,  while  the 
school  house  to  which  they  send  their  chil- 
dren Is  on  the  other  side  of  the  river.  To 
get  the  children  to  school,  it  is  necessary 
either  to  use  a  boat,  or  to  travel  much  fur- 
ther than  It  Is  practicable  for  them  to  do 
In  ail  kinds  of  weather.  We  think  the  peti- 
tioners have  shown  such  an  interest  as  en- 
titled them  to  ille  this  petition.    See  Oid- 


dlngs  V.  Secretary  of  State,  93  Mich.  4,  52  N. 
W.  944,  16  L.  R.  A.  402,  where  some  of  the 
cases  are  reviewed. 

It  Is  claimed  the  petition  is  not  sufficiently 
definite,  as  It  prays  that  the  authorities  of 
the  township  of  Casco  or  of  Columbus,  or 
both,  be  compelled  to  build  the  bridge.  We 
think  there  Is  no  force  in  this  contention. 
It  is  claimed,  not  only  that  there  Is  no  obli- 
gation to  build  the  bridge,  but  the  township 
of  Columbus  claims,  because  of  its  agree- 
ment with  Casco,  It  Is  not  bound  to  pay  any 
poitlon  of  the  expense,  while  the  latter 
township  claims  Columbus  should  bear  half 
the  expense.  The  petition  was  framed  to 
meet  these  conflicting  claims,  and  to  have 
the  court  pass  upon  them.  The  petition  is 
not  faulty  for  want  of  deiinlteness.  Bast 
Jordan  Lumber  Co.  v.  Village  of  Bast  Jor- 
dan, 100  Mich.  204,  58  N.  W.  1012. 

It  is  said  mandamus  Issues  only  to  compel 
the  recognition  of  a  clear,  legal  right,  or  the 
performance  of  a  legal  duty,  and  will  not  is- 
sue where  the  right  or  duty  Is  disputed  or 
doubtful;  citing  13  i2nc.  Pi.  &  Prac.  496; 
People  V.  Branch  Circuit  Court  Judges,  1 
Doug.  819;  Same  v.  Circuit  Court  Judge  of 
Wayne  Co.,  19  Mich.  296;  Pack  v.  Super- 
visors, 36  Mich.  377;  Loomis  v.  Rogers  Tp., 
53  Mich.  135,  18  N.  W.  596;  Post  v.  Sparta 
Tp.,  63  Mich.  323,  29  N.  W.  721;  Van  Akin  v. 
Dunn,  117  Mich.  421,  76  N.  W.  938.  Counsel 
do  not  suggest  what  remedy  is  open  to  the 
relators  If  mandamus  Is  not  the  proper  rem- 
edy. In  2  Stevens,  Mich.  Prac.  »  458,  it  is 
said:  "Where  the  right  Is  clear  and  specific, 
and  public  officers  or  tribunals  refuse  to  com- 
ply with  their  duty,  mandamus  Issues  to  en- 
force the  specific  relief.  It  is  the  inade- 
quacy, and  not  the  mere  absence,  of  all  other 
legal  remedies,  and  the  danger  of  a  failure 
of  justice  without  it,  that  must  usually  de- 
termine the  propriety  of  the  writ.  Courts  of 
law,  which  issue  this  writ,  do  not,  in  de- 
ciding such  questions,  take  into  account  rem- 
edies In  equity.  Such  remedies  may  affect 
the  exercise  of  discretion  in  allowing  the 
writ,  out  they  cannot  affect  the  Jurisdiction." 
In  this  case  we  think  it  has  Iieen  made 
clearly  to  appear  that  It  is  the  duty  of  the 
township  of  Casco  to  build  and  maintain 
this  bridge.  Its  officers  have  refused  to  do 
80.  It  is  a  proper  case  in  which  to  compel 
relief  by  writ  of  mandamus. 

It  is  said  that,  as  the  record  does  not  show 
the  commissioners  met  pursuant  to  any  no- 
tice calling  a  meeting  for  the  purpose  of  al- 
lotting the  highway,  the  allotment  is  illegal 
and  void:  citing  People  v.  Nankin  Highway 
Com'rs,  14  Mich.  S28;  People  v.  Caledonia 
Highway  Com'rs,  16  Mich.  62;  Taymouth  v. 
Koehler,  33  Mich.  22.  The  first  two  of  these 
cases  were  cases  where  the  highway  had 
been  discontinued,  and  proceedings  at  once 
Instituted  to  question  the  validity  of  the  dis- 
continuance. In  the  other  case  the  validity 
of  a  contract  to  build  a  bridge  was  Involved. 
In  the  last-named  case  it  is  said:    "While, 
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tlierefare,  there  should  be  a  proper  written 
evidence  on  file  or  of  record  staowiog  that 
the  requisite  statutory  preliminary  require- 
mentB  to  a  legal  meeting  had  been  complied 
With,  and  ■bowing'  that  such  a  meeting  had 
been  held,  and  the  proceedings  tbereof, 
courts  should  bear  in  mind  that,  either  from 
a  lack  of  experience  or  otherwise,  It  fre- 
quently happens  that  the  persons  whose  duty 
It  to  to  give  notice  of  and  keep  a  record  of 
such  meetings  fail  to  i^eep  the  flies  and  rec- 
ords of  their  office  In  a  dear  and  Intelligible 
manner,  and  that  to  require  the  utmost 
strlctaesB  In  this  respect  would  result  in 
many  cases  In  rendering  void  the  proceed- 
ings of  such  quasi  corporations.  Their  pro- 
ceedings, therefore,  should  be  liberally  con- 
strued, and  all  proper  Intendments  made  in 
fator  Of  their  regularity."  It  also  said: 
"There  may.  In  certain  cases,  be  a  ratlflca- 
tloD  by  the  corporation  of  an  unauthorized 
contract  It  must.  boweTer,  in  such  cases, 
appear  that  the  contract  was  one  which 
could  in  the  first  instance  have  been  legally 
entered  into  by  the  corporate  authorities." 
In  this  case  the  original  agreement  between 
the  commissloneiB,  made  in  1857,  was  intro- 
duced in  evidence.  This  agreement  was  also 
enteNd  at  large  In  the  records  of  both  town- 
ships. The  circuit  Judge  alio  found  the  two 
townships  had  acted  under  this  agreement 
until  1884.  We  all  know  how  difficult  it 
might  be  after  such  a  lapse  of  time  to  show 
the  regularity  of  ail  the  proceedings  leading 
ap  to  the  allotment  If  the  commissioners 
bad  the  authority  to  make  the  allotment  at  a 
uie«ting  properly  called  for  that  purpose,  we 
think  their  action  In  making  such  allotment 
though  Irregular  In  the  first  instance,  could 
be  afterwards  ratified  by  the  parties  In  In- 
terest acting  thereunder  for  a  long  period 
of  time.  If,  after  so  long  an  interval  of 
time  has  elapsed,  the  acts  of  commissioners 
are  to  be  discredited  because  of  a  failure  to 
enter  upon  the  records  all  of  the  prellmhia- 
rlea  leading  up  to  the  action  of  the  commis- 
sioners, the  result  would  be  unfortunate. 
W*  think  the  court  was  fully  Justified  in 
Hading  this  agreement  was  in  fact  made, 
and  that  «ven  though  it  does  not  affirmative- 
ly appear  that  a  notice  of  the  meethig  was 
given,  the  agreement  having  been  acted 
upon  so  long,  must  be  deemed  to  have  been 
ratified.  See  Sharp  v.  Bvergreen  Tp.,  67 
Mich.  443,  85  N.  W.  67;  Wronght-Iron  Bridge 
Oo.  V.  Jailer  Tp.,  68  Mich.  450,  86  N.  W.  213. 
It  to  said  that  under  Act  No.  164  of  the  Ses- 
sion Laws  of  1867  the  commissioners  had  no 
power  to  make  a  reallotment  of  an  existing 
and  traveled  highway.  It  to  claimed  this  act 
repealed  sectlcw  1070,  Comp.  Laws  1857. 
Section  107O,  which  is  also  section  17,  c.  26, 
Rev.  8t  1846,  reads  as  follows:  "All  high- 
ways heretofore  laid  out  upon  the  line  be- 
tween any  two  townships  shall  be  divided, 
allotted,  rcc«vded  and  kept  in  repair  in  the 
manner  above  directed."  The  title  of  Act  No. 
IM,  SesB.  Iaws  1857,  to  broad  enough  to. re- 


peal all  of  chapter  25,  Bev.  St  lBi&  Xh* 
body  of  the  act  does  not  In  terms  repeal  sec- 
tion 1070.  There  to  no  reference  in  Act  No> 
164  to  the  allotment  of  highways  heretofore 
laid  out  All  that  to  said  about  the  repeal 
of  existing  laws  is  as  follows:  "All  acts  or 
parts  of  acts  contravening  the  provisions  of 
this  act  are  hereby  repealed."  There  to  noth- 
ing contained  In  section  1070  which  to  in 
contravention  to  the  proTlsIons  of  Act  No. 
104,  and  we  think  the  circuit  Judge  was  right 
in  holding  its  provisions  were  not  repealed. 

Counsel  say  the  court  has  not  the  power  to 
compel  the  construction  of  thto  bridge  against 
the  determination  of  the  commissioner  of 
highways  and  of  the  township  board  not  to 
construct  it  and  that  the  necessity  for  the 
bridge  must  be  determined  by  the  local  au- 
thorities, and  not  by  the  courts.  If  it  were 
a  question  of  the  necessity  of  constructing  a 
bridge  In  the  first  instance.  It  is  possible 
counsel  would  be  right  in  their  contention, 
but  the  necessity  of  building  a  bridge  at  this 
point  was  decided  long  ago,  and  by  the  prop- 
er authorities.  A  bridge  was  built  and 
maintained  for  a  great  many  years.  It  was 
a  part  of  the  highway.  No  steps  have  ever 
been  taken  to  vacate  the  highway.  Thto  por- 
tion of  the  highway  was  allotted  to  Casco. 
Section  8443,  Oomp.  Laws  1896,  makes  It  the 
duty  of  townships  to  keep  Its  highways  In 
a  condition  reasonably  safe  and  fit  for  traveL 
Section  4129  provides  that  the  commissioner 
of  highways  shall  have  the  care  of  the  build- 
ing, rebuilding,  and  repairing  of  the  bridge* 
in  his  township.  Act  No.  65,  Sees.  Laws 
1800,  provides  that  In  cases  Involving  ex- 
penditures of  more  than  $50  the  commission- 
er shall  submit  the  proposed  expenditure  to 
the  township  board.  The  record  discloses 
that  the  expenditure  called  for  is  within  the 
amount  which  may  be  expended  by  the  com- 
mtosloner  and  the  township  board.  They 
have  refused  to  make  the  expenditure,  un- 
doubtedly because  of  the  dispute  which  has 
arisen  between  these  two  townships.  The 
practical  effect  of  thto  action  is  to  vacate  a 
highway  which  has  never  been  properly  dis- 
continued.   This  they  cannot  do. 

Other  questions  are  raised  by  counsel,  b\it 
we  do  not  deem  It  necessary  to  discuss  them, 
because  they  are  disposed  of  by  what  we 
have  ahready  said.  The  relators  are  entitled 
to  have  this  bridge  rebuilt  Blgelow  v. 
Brooks,  119  Mich.  208,  77  N.  W.  810;  Oxby 
v.  Board  (Mich.)  83  N.  W.  132.  It  is  the  duty 
of  the  township  of  Casco  to  rebuild  It  Judg- 
ment to  affirmed.  The  other  Justices  con- 
curred. 


HUBERT  T.  HUBERT  et  al. 
(Supreme  Oonrt  of  Michigan.     May  7,   1901.) 

WILLS— BENEKITS~ACCEPTA.NOB!— CLAIMS  FOR 

S  E  R  VICES— ESTOPPEL. 

A  father,  in  considprAtion  of  an  adult  son's 

services,  deeded  land  to  bitn  worth  $6,000,  rr- 

secving   poasessioB   aad   the   nght   to  sell.   In 
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wMeh  eraat  tb*  son  vaa  to  receire  a  certain 
price  per  acre,  or  $0,000  at  the  father's  death. 
Snbseqnently  the  father  made  ft  will  pving  ?5,- 

000  and  some  Tillage  lots  to  his  son.  By  lega- 
des  to  other  ohUdren  and  his  wife,  he  disposed 
of  all  his  estate  ezoept  a  farm  inchided  in  the 
land  originan^  deeded  to  his  son,  which  was  to 
be  equally  diTided  among  the  children.  He 
then  assigned  to  his  children  his  personaJ  prop- 
erty oa  the  same  basis  as  in  the  will.  The  son 
knew  of  the  assignment.  On  the  father's  death 
the  son  receipted  for  his  legacy  and  share  of 
the  personal  property,  and  then  presented  a 
claim  for  segrviCM  ooTered  by  the  deed  first 
mentioned.  Held,  that  the  acceptance  of  the 
benefits  ander  the  will  canceled  the  son's  claim. 

Appeel  from  circuit  court,  LiTlngston  coun- 
ty, in  cbwicery;  Peter  F.  Dodds,  Judge. 

Suit  by  Thom«  Hubert  agalnet  Seth  B. 
Rubert  and  others  to  stay  a  proceedlug  at 
law,  to  obtain  constrnction  of  a  will  and  of 
an  ualgnment,  and  to  quiet  title.  From  a 
decree  for  complainant,  defendants  appeal. 
Affirmed. 

Watson  &  Chapman,  for  appellant  Setb 
B.  Rubert  Russell  0.  Ostrander,  for  appel- 
lee. 

MOORE,  J.  Benjamin  H.  Rubert  died  in 
Angust,  189&  The  defendant  Pauline  Ru- 
bert Is  bis  widow,  and  the  stepmother  of  his 
children,  l^e  other  parties  to  the  suit  an 
his  children.  In  December,  1892,  it  la  chilm- 
od  by  Serth  Rubert  that  his  father  made  and 
executed  to  him  a  paper,  the  material  por- 
tions of  whlcb  read  as  follows:  "This  In- 
denture, made  this  date  between  Benjamin 
H.  Hubert,  of  HoweU,  LJylngston  connty, 
Michigan,  party  of  the  first  part,  and  my  son 
Setb  B.  Hubert,  of  the  same  place,  party  of 
tlie  second  pooit,  for  the  valuable  consider- 
ation of  services  rendered  to  me  from  the 
time  my  son  Setb  B.  Hubert  was  21  years 
old  up  to  date,  wblch  I  consider  worth  to  me 
five  thousand  dollars  ($5,000.00),  and  I  have 
this  day  sold  the  following  pieces  of  land  sit- 
uated in  the  townsbipa  of  Howell,  Genoa, 
and  Osceola,  LIvlngaton  county,  Mich.,  to 
wit:  •  •  •  My  son  is  not  to  have  pos- 
session of  the  same  pieces  or  parcels  of  land 
mentioned  on  the  other  side  of  this  sheet  of 
paper  imtil  after  my  death,  and  my  son  Seth 
B.  Rubert  Is  to  keep  this  strictly  confidential 
until  after  my  death,  or  this  contract  will  be 
null  and  void.  I  also  reserve  the  right  to 
sell  or  rent  any  or  all  of  said  land  to  whom 

1  see  fit,  but,  in  case  I  see  fit  to  sell  or  rent 
any  of  the  described  land,  or  all  of  it,  I  am 
to  pay  to  my  son  Seth  B.  Hubert,  at  my 
death,  |70.00  per  acre  for  all  the  land  sold, 
rented,  or  disposed  of  for  the  work  he  did 
for  me  from  the  time  he  was  21  years  old  to 
date;  and,  in  case  this  contract  is  not  ful- 
filled by  me  or  by  my  heirs  or  by  executors, 
then  my  son  Seth  B.  Rubert  Is  to  get  $5,000.00 
out  of  my  personal  property  for  his  labor 
from  the  time  be  was  21  years  old  to  date, 
which  he  has  not  had  pay  for.  The  above- 
described  land  Is  all  I  own  in  Howell,  Osceola, 
and  Genoa,  Livingston  county,  Michigan." 
In  August,  1898,  the  elder  Rubert  made  « 


wiU,  giving  to  bis  wife  $1,000,  some  personai 
property,  and  the  use  for  her  natural  life  of 
an  80-acre  farm,  which  is  the  same  farm< 
described  in  the  paper  of  December,  1802. 
He  gave  to  his  son  Seth  $5,000  and  two  vil- 
lage lots.  To  his  son  'Tboime  be  gave  a 
promissory  note  he  held  against  hint  and 
$2,000.  To  bis  daughter,  Mary  Porter,  he 
gave  $3,000.  He  further  provided  that  upon 
the  death  of  his  wife  the  farm  should  be 
equally  divided  between  his  children,  and 
that  the  residue  of  his  property  should  be 
divided  between  them  equally.  The  spe- 
cific legacies  made  by  the  will  practically 
disposed  of  all  the  estate  of  Mr.  Rubert  ex- 
cept the  farm;  and  If  the  claim  of  Seth  Hu- 
bert, hereafter  mentioned  more  In  detail, 
was  allowed  and  paid,  there  wcmld  not  be 
enough  of  the  estate  to  pay  these  legacies. 
To  avoid  any  question  about  the  widow  tak- 
ing wxiec  the  will  Instead  of  under  the  stat- 
ute, on  the  next  day  after  the  will  was  made 
Mr.  Rubert  assigned  to  his  three  children- 
mortgages  and  other  personal  property,  and 
provided  for  its  conversion  into  money,  and 
for  Its  appropriation  among  the  three  chil- 
dren, upon  the  same  basis  as  In  the  will, 
except  that  he  provided.  If  the  personal  prop- 
erty realized  more  than  $10,000,  it  should  be 
divided  between  the  children  upon  the  basis 
of  five,  three,  and  two.  When  the  will  was 
made  and  the  assignment  was  made^  Setb 
Rubert  knew  all  about  them.  The  assign- 
ment, and  the  great  bulk  of  the  pa«ona^ 
property  mentioned  in  the  assignment,  were 
delivered  to  and  kept  by  him  until  his  fa- 
ther's death.  August  29,  1808,— the  same 
month  the  father  died,— the  children,  the 
widow,  and  the  special  administrator  got  to- 
gether, and  divided  nearly  all  of  the  pei-sonal. 
property:  the  widow  receipting  to  the  spe- 
cial administrator  for  her  $1,000.  Mary  Por- 
ter receipted  for  $3,148.00,  Thome  for  $2,- 
148.00,  and  Seth  for  $5,148.00.  August  1, 
ISCK),  Seth  Hubert  presented  a  claim  against 
the  estate  of  his  father  for  services  perform- 
ed by  himself  and  wife  for  bis  father  from 
December,  1878,  to  August,  1808,  $10,000. 
This  claim  was  rejected.  He  appealed  to 
the  circuit  court  While  that  appeal  was 
pending,  this  bill  was  filed  to  stay  the  pro- 
ceeding at  law,  to  obtain  a  construction  of 
the  will,  the  assignment  made  to  the  chil- 
dren, the  paper  of  December,  1892  (the  gen- 
uineness of  which  Is  questioned  by  some  of 
the  parties),  and  to  secure  Its  cancellation, 
and  to  quiet  the  ititle  to  the  real  estate,  and- 
to  determine  that  Seth  had  no  title  to  the 
real  estate.  The  Interests  of  the  complain- 
ant, the  widow,  and  Mrs.  Porter  are  Identical. 
The  case  was  beard  in  open  court  and  a 
decree  was  rendered  as  prayed  for  In  the 
bill.  The  case  Is  brought  here  by  appeal. 
The  questions  Involved  are  almost  wholly 
questions  of  fact  Wblch  It  would  not  profit) 
any  one  to  discuss  at  length.  We  think  It  Is 
established  by  the  great  weight  of  testimony 
that  when  the  father  made  the  wiU  aad  the- 
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assignment  of  the  personal  property,  he  un- 
derstood, and  Seth  understood,  b«  was  mak- 
ing provision  for  the  payment  of  any  claim 
Seth  might  have  against  him,  and  that,  when 
Seth  accepted  the  provisions  so  made  for 
him,  the  claim  was  canceled.  The  decree  Is 
afBrmed,  with  costs. 

MONTGOMERY,  O.  J.,  did  not  Bit    The 
other  JoBtlces  concurred. 


EIOHMOND  ▼.  NYE. 
(Supreme  Oonrt  of  Michigan.     May  7,  1901.) 

CONTEACTS— ACTION  FOR  BREACH— BVIDENCB 
-GIFTS. 

1.  Plaintiff  and  defendant,  who  had  entered 
into  a  contract  of  marriage,  decided  to  termi- 
nate it,  and  defendant  agreed  in  writing,  in 
consideration  of  the  return  of  a  watch  given  by 
him  to  plaintiff,  to  transfer  all  his  interest  in 
certain  other  presents,  return  all  of  plaintilTs 
letters,  and  not  spealc  to  her  without  her  con- 
sent, and,  in  case  of  a  breach  of  any  of  the  con- 
ditions, to  return  the  vratch.  In  an  action  for 
the  return  of  the  watch  for  breach  of  the  con- 
ditions, defendant  claimed  that  plaintiff  orally 
agreed  to  turn  over  certain  things  to  defend- 
ant's sister,  and  had  failed  to  do  so.  Held,  that 
defendant  was  not  prejudiced  by  the  refusal  to 
permit  plaintiff  to  answer  a  question  as  to 
whether  or  not  she  had  disposed  of  such  things, 
the  jury  having  found  that  defendant  did  not 
sign  the  agreement  on  plaintitTs  promise  to  re- 
turn them  to  his  sister. 

2.  It  was  not  error  to  refuse  defendant's  re- 
quested charge  that  no  consideration  valid  In 
law  bad  been  shown  for  his  promise  to  return 
the  watch.  . 

3.  If  the  watch  was  a  (%ristmas  present  giv- 
ea  to  plaintiff  in  the  ordinary  way,  and  deliv- 
ered to  her,  she  owned  it,  and  the  breaking  off 
of  the  marriage  engagement  afterwards  did  not 
transfer  the  title  back  to  defendant. 

Error  to  circuit  court,  Clinton  county;  Sher- 
man B.  Daboll,  Judge, 

Action  by  Jennie  Richmond  against  Harvey 
Nye.  From  a  Judgment  In  favor  of  plaintiff, 
defendant  brings  error.    Affirmed. 

Edwin  H.  Lyon,  for  appellant  Spauldlng, 
Norton  &  Dooling,  for  appellee. 

LONG,  J.  This  action  was  commenced  In 
Justice  court  for  the  value  of  a  certain  watcb. 
After  Judgment  there,  the  cause  was  appealed 
to  the  circuit  court  where,  on  a  trial  before 
a  Jury,  the  plaintiff  recovered  a  Judgment  for 
(20.    Defendant  brings  error. 

It  appears  that  the  parties  had  entered  In- 
to a  contract  of  marriage,  and  that  certain 
presents  had  been  made  by  the  defendant 
to  the  plaintiff,  among  which  was  the  watch 
In  controversy.  There  had  passed  between 
them  certain  letters,  which  each  held.  In 
August  189G,  they  had  mutually  concluded  to 
terminate  and  break  off  the  contract  of  mar- 
riage, and  thereupon  they  entered  into  the 
following  c6ntract:  "In  consideration  of  the 
return  to  me  of  one  certain  watch  (gold) 
which  was  presented  by  me  to  Jennie  Rich- 
mond heretofore  as  a  Christmas  present,  I 
hereby  transfer  all  my  right  title,  and  Inter- 


est In  and  to  a  certain  tea  set  two  table- 
cloths, fruit  dish,  and  pickle  castor,  granite 
ware,  and  other  personal  property  at  any 
time  In  the  possession  of  said  Jennie  Rich- 
mond in  which  I  have  an  Interest  I  also 
agree  to  transfer  to  said  Jennie  Richmond 
all  letters  written  by  her  to  me  at  any  time, 
and  agree  that  I  will  not  molest  her  in  any 
way  in  the  future,  or  speak  to  her,  or  ad- 
dress her  In  any  way  whatever,  without  her 
consent  In  case  of  the  breach  of  any  of  the 
above  conditions,  I  agree  to  return  the  watch, 
or  the  value  thereof,  to  said  Jennie  Rich- 
mond." The  plaintiff's  claim  is,  and  testi- 
mony was  admitted  to  show  the  facts,  that 
defendant  violated  this  agreement  by  not 
delivering  to  her  all  her  letters  as  agreed,  and 
by  molesting  and  speaking  to  her,  wlthotit 
her  consent  in  a  vile,  ruds,  and  Insulting 
manner.  The  plaintiff  testified  that  upon 
the  execution  of  this  contract  she  delivered 
to  defendant  the  watch  in  question,  but  that 
defendant  did  not  turn  over  to  her  all  the 
letters  she  had  written  him;  that  in  Justice 
court  she  heard  defendant  testify  that  he  had 
kept  back  certain  of  her  letters,  and  that  he 
intended  to  show  them;  that  he  also  testi- 
fied there  that  a  demand  bad  been  made  upon 
him  for  the  return  of  the  watcb  previous  to 
the  commencement  of  the  suit;  that  after 
the  contract  was  made,  she  saw  him,  and  in 
the  presence  of  three  different  parties  he 
called  her  vile  names,  and  at  other  times 
he  had  called  to  her  on  the  street  asking  her 
when  she  was  going  to  bring  bock  his  fur- 
niture. The  defendant  admitted  that  he 
signed  the  agreement  above  set  forth,  but 
claimed  that  there  was  an  oral  agreement 
made  by  plaintiff  at  the  same  time  In  which 
she  agreed  to  turn  over  to  defendant's  slater 
certain  things,  which  she  thereafter  refus3d 
to  do.  On  the  cross-escamlnatlon  of  the  plain- 
tiff she  testified  that  at  the  time  of  her  talk 
with  the  sister  of  defendant  she  might  have 
claimed  that  she  could  not  turn  over  the 
things  to  her  because  she  did  not  have  them, 
but  that  she  had  no  recollection  of  so  stating. 
She  was  then  asked,  "In  the  meantime,  you 
had  disposed  of  those  things,  had  you  not?" 
This  was  objected  to,  and  objection  sustained. 
It  is  claimed  that  thiswaserror  prejudicial  to 
the  defendant.  We  think  the  defendant  was 
in  no  manner  prejudiced  by  the  refusal  to 
admit  this  testimony.  It  appears  that  the 
defendant  submitted  the  special  question  to 
the  Jury,  "Did  Nye  sign  the  paper  of  August 
10,  1896,  upon  the  plaintiff's  promise  to  turn 
certain  things  therein  mentioned  over  to  his 
Bister?"  The  Jury  answered  that  she  did 
not  sign  the  agreement  upon  any  such  prom- 
ise. The  defendant  asked  the  court  to  charge 
the  Jury  that:  "(I)  Under  the  law  and  under 
the  undisputed  testimony  in  this  case,  the 
watch  in  question  having  been  presented  by 
defendant  to  plaintiff  at  a  time  when  they 
were  engaged  to  marry  each  other,  the  de- 
fendant was  entitled  to  the  watch  when  the 
engagement  was  set  aside  by  consent  of  the 
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parties.  (2)  No  consideration  Talid  In  law  has 
been  shown  In  this  case  for  the  promise  of 
defendant  to  return  the  watch  In  question  to 
plaintiff."  These  requests  were  refused,  and 
the  court  charged  the  jury:  "It  Is  claimed 
upon  plaintiff's  part  that  the  watch  was  a 
Christmas  present,  given  to  her  In  the  ordi- 
nary way,  and  delivered  over  to  her.  If  It 
really  was,  then  she  owned  It;  and  the  fact 
that  they  broke  off  their  engagement  after 
that  does  not  transfer  the  title  back  to  him." 
"We  think  the  court  properly  refused  to  charge 
as  reqvested,  and  that  the  charge  given  was 
not  error.  The  plaintiff  gave  evidence  tend- 
ing to  show  that  the  watch  was  given  to  her 
as  a  Christmas  present,  with  her  name  en- 
graved thereon,  and  to  be  used  by  her.  It 
became  her  absolute  property.  The  contract 
of  marriage  was  broken  by  the  mutual  con- 
sent of  the  parties,  and  the  defendant  entered 
into  an  agreement  to  return  the  watch  on  cer- 
tain conditions  stipulated  In  the  contract. 
The  court  stated  to  the  Jury  that  the  issues 
were:  First,  whether  the  contract  was  made 
or  not;  and,  second,  whether  there  had  been 
a  breach  on  the  part  of  the  defendant  These 
were  the  Issues  submitted,  and  the  court 
specifically  stated  to  the  Jury  that.  If  the 
plaintiff  committed  a  breach,  she  could  not 
recover.  We  think  the  case  was  fully  and 
fairly  submitted.  The  doctrine  as  to  the  re- 
turn of  presents  where  one  of  the  parties 
breaks  off  the  engagement  without  the  con- 
sent of  the  other  has  no  application  to  the 
present  case.  Here  the  watch  belonged  to 
the  plaintiff.  She  had  the  right  to  stipulate 
the  conditions  under  which  the  defendant 
should  retain  It.  If  the  conditions  were  brok- 
en, as  found  by  the  Jury,  be  had  no  right  to 
retain  It,  and  the  verdict  for  Its  value  was 
properly  found.  We  think  no  other  question 
need  be  discussed.  The  Judgment  will  be 
afSrmed.    The  other  Justices  concurred. 


HICKS  V.  STEEL. 
(Supreme  Oonrt  of  BlicUgan.     May  7,  1901.) 

NOTES  —  A88IONMBNT  —  FRAUD  —  FIDUCIARY 
RBLATIONS-RBSSCISSION-RBCOVKRY  OF  CON- 
SIDERATION —  BANKS  —  OFFICERS  —  JURIS- 
DICTION-LACHES. 

1.  Where  the  president  of  a  bank,  who  had 
been  In  the  habit  of  helping  the  bank  to  moke 
loans,  knowing  th^  it  relied  on  his  advice,  sold 
it  a  note,  with  knowledge  that  the  maker  was 
in  straitened  circumstances,  if  not  insolvent, 
and  that  the  Indorsers  were  not  financially 
strong,  bnt  representing  to  the  bank  that  he  be- 
lieved both  maker  and  ind<wsers  to  have  the 
best  of  credit,  the  president's  relation  to  the 
bank  was  such  that  it  was  entitled  to  a  fall 
disclosnre  of  his  information;  and,  for  his  fail- 
nre  to  place  it  in  poBsession  of  the  facts,  it  was 
entitled  to  rescind  its  purchase  of  the  note,  and 
recover  the  consideration  paid  therefor. 

2.  The  action  to  recover  the  consideration 
was  not  an  action  to  recover  damages  for  frand 
or  deceit,  but  to  recover  money  paid  on  a  con- 
tract which  the  bank  elected  to  rescind,  and 
hence  could  be  maintained  by  an  assignee  of 
the  bank's  interest  in  the  claim. 

3.  Where  the  purchaser  of  a  note,  who  had 
elected  to  rescind  the  purchase  on  the  ground 
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of  fraud,  assigned  the  claim  to  a  resident  of  an- 
other county,  in  order  that  suit  might  be 
brought  in  that  county,  the  original  assignor 
of  the  note  cannot  question  the  consideration 
for  the  assignment  of  the  claim,  and  is  not  en- 
titled to  a  dismissal  of  the  action  for  want  of 
Jurisdiction,  after  having  pleaded  the  Reneral 
Issue,  and  thus  submitted  himself  to  the  Jnri*- 
diction,  with  full  knowledge  of  the  ownership 
of  the  claim. 

4.  The  bank  was  not  guilty  of  laches  in  not 
tendering  a  return  of  the  note  for  a  year  and  a 
half  after  it  was  due  and  unpaid,  where  it  ap- 
peared that  the  bank  did  not  know  of  the  insol- 
vency of  the  maker  and  indorsers,  or  have  rea- 
son to  suppose  that  defendant  knew  of  it  until 
a  short  time  before  the  tender  was  made. 

5.  No  evidence  being  offered  by  defendant, 
the  court  did  not  err  in  directing  a  verdict  for 
plaintiff. 

Error  to  circuit  court,  Clinton  county; 
Sherman  B.  Dal>oIl,  Judge. 

Action  by  Jojm  C.  Hicks  against  George  A. 
Steel.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  brings  error.    Affirmed. 

Fedewa  &  Wnlbridge,  for  appellant.  Ed- 
win H.  Lyon  (J.  Lee  Potts,  of  counsel),  for 
appellee. 

HOOKEB,  J.  The  defendant  was  presi- 
dent of  the  Ithaca  Savings  Bank,  and,  at  the 
time  of  the  transaction  which  gave  rise  to 
this  action,  a  resident  of  St  Jolms,  In  Clin- 
ton county.  In  June,  1885,  he  was  the  own- 
er of  a  note  of  $1,000  made  by  the  Mt  Pleas- 
ant Lumber  &  Manufacturing  Company,  a 
corporation,  payable  to  the  order  of  I.  A. 
Fancher  and  F.  W.  Oarr,  and  by  them  In- 
dorsed. On  June  17,  1895,  defendant  wrote 
Price,  the  cashier  <ff  the  Ithaca  Savings 
Bank,  that  he  had  been  Informed  by  one 
Scott  that  the  bank  would  like  some  short- 
time  paper  to  discount,  and  offered  some. 
Price  replied  upon  June  20th  that  the  notes 
offered  were  too  large,  and  said  that  the 
bank  would  prefer  something  smaller,  and 
nearer  home,  and  added,  "If  you  can  send 
us  some  short-time  paper,  of  amounts  $1,000 
or  less,  that  you  can  recommend,  I  should  be 
glad  to  handle  it"  June  2l8t  the  defendant 
replied: 

"I  have  a  note  of  D.  Scott  Partridge,  of 
Mt  Pleasant  indorsed  by  Carr  &  Granger, 
due  September  20th,  which  I  could  let  you 
have  at  6  per  cent  discount  Carr  &  Gran- 
ger are  rated  byR.  O.  Dun  &  Co.  $75,000  to 
$125,000,  high  credit;  and  their  liabilities,  all 
told,  do  not  exceed  $5,000.  If  you  wish  ei- 
ther of  these  matters,  please  let  me  know, 
here.  If  yon  would  like  either  of  these  two 
latter  matters,  write  Steel,  Smith  &  Co.  re- 
garding them.  Very  truly  yours,  Geo.  A. 
Steel. 

"P.  S.  Can  offer  you  note  Mt  Pleasant 
Lumber  &  Manufacturing  Company  note, 
6—15,  90  days,  $1,000,  at  7  per  cent  dis- 
count Indorsed  by  F.  W.  Carr,  of  Carr  & 
Granger,  and  I.  A.  Fancher,  of  Mt  Pleasant. 
If  none  of  these  offerings  are  satisfactory, 
will  see  If  First  Nafl,  Mt  Pleasant  wishes 
to  sell  any  paper." 
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On  June  22d  Price  replied  as  foUoTrs: 

"Herewith  I  return  statement  of  Detroit 
partiea,  as  per  your  request.  I  have  written 
Steel,  Smith  &  Co.  that  I  would  discount  the 
Mcl^cblan  Transportation  Company  note; 
also  Harper,  Heizuer  &  Co.  I  expect  to  re- 
ceive the  Partridge  &  Mt  Pleasant  Lumber 
&  Mfg.  Co.  note  from  you  to-night.  Very 
ti-uly,  C.  A.  Price,  Cashier." 

June  22d  defendant  sent  notes,  with  let- 
ter as  follows: 

"My  Dear  Sir:  I  Inclose  herewith  note  of 
Mt.  Pleasant  Lumber  &  Manufacturing  Co., 
and  D.  Scott  Partridge,  for  $1,000  each,  and 
have  made  draft  on  you,  through  St.  Johns 
National  Bank,  for  proceeds  of  same,  which 
please  protect." 

The  Mt  Pleasant  Company  note  was  dated 
June  15th,  and  ran  00  days..  On  September 
16th,  defendant  wrote  as  follows: 

"C.  A.  Price,  Esq.,  Cashier,  Ithaca,  Mich.— 
Dear  Sir:  I  wrote  the  Mt  Pleasant  Lumber 
ft  Manufacturing  Company  that  their  note 
$1,000,  June  15tb.  ninety  days,  could  be  re- 
newed for  a  similar  period  by  sending  me  a 
note  similarly  made  and  Indorsed,  together 
with,  check  for  discount  Through  an  error 
In  entering  It  on  my  books,  I  had  maturity 
of  It  on  the  17th  Inst,  Instead  of  the  16th, 
and  hence  am  a  little  late  In  writing  yon 
regarding  It  Have  asked  Mt.  Pleasant  to 
do  what  was  necessary  to  hold  the  Indorsers 
on  the  paper,  and  hold  It  for  a  day  for  us 
until  I  could  communicate  with  you.  Do 
you  wish  a  renewal  of  the  matter  on  same 
terms  as  we  had  It  before?  Very  truly 
yours,  Geo.  A.  Steel." 

September  17th,  Price  replied: 

"Dear  Sir:  Replying  to  your  letter  of  the 
10th  lust,  would  say  that  we  are  not  In 
need  of  the  money  on  the  note  at  present 
If  you  consider  their  financial  standing  Just 
as  good  now  as  it  was  when  we  took  the 
note,  and  advise  the  bank  to  accept  a  re- 
newal for  ninety  days,  we  will  do  ao.  The 
rate  to  be  7  per  cent,  discount  Very  truly, 
C.  A.  Price,  Cashier." 

The  correspondence  was  closed  by  the  fol- 
lowing letter: 

"September  18th,  1895.  C.  A.  Price,  Esq., 
Cashier,  Ithaca,  Michigan— Dear  Sir:  I  beg 
to  acknowledge  receipt  of  your  favor  of  the 
17th  Inst,  and  note  contents.  I  have  taken 
for  myself,  and  am  carrying,  several  notes 
similiir  to  the  one  about  which  you  wrote, 
and  have  considered  their  financial  standing 
Just  as  good  now  as  when  we  took  the  other 
notes,  and  believe  the  paper  good.  Accord- 
ingly I  Inclose  herewith  Mt  Pleasant  Lum- 
ber &  Manufacturing  Co.'s  note  Sept  16th, 
189.5.  $1,000,  Indorsed  by  I.  A.  Fancher  and 
P.  W.  Carr,  together  with  draft  to  Steel, 
Smith  &  Co.,  Detroit.  Mich.,  for  $18.08  dis- 
count on  same,  and  have  requested  First  Na- 
tional Bank  of  Mt  Pleasant  to  retura  note 
sent  them  by  you,  of  which  this  Is  a  renew- 
al, which  please  cancel  and  send  to  me  on 
list.    Very  truly  yours,  George  A.  Steel." 


The  entire  negotiation  Is  contained  In  the 
correspondence  given.  The  renewal  note 
given  September  16th  became  due  in  Decem- 
ber, and  shortly  before  defendant  wrote  as 
follows: 

"0.  A.  Price,  Esq.,  Ca.,  Itbaca,  Mich.— Dear 
Sir:  Owing  to  the  fact  that  the  Mt  Pleas- 
ant Lumber  &  Manufacturing  have  been  un- 
able (as  Is  the  general  experience  this  year) 
to  sell  any  considerable  portion  of  their  out- 
put as  yet  tbey  may  want  to  renew  their 
note  for  $1,000,  Indorsed  by  I.  A.  Fancher 
and  F.  W.  Carr,  maturing  In  a  few  days. 
Would  suggest  In  this  connection,  that  you 
Instruct  the  bank  at  Mt  Pleasant  to  accept 
waiver  of  protest  of  Indorsers  pending  ad- 
justment or  arrangement  Will  be  here  nu 
til  Monday  eve.    Hastily,  Geo.  A.  Steel." 

Price  did  not  answer,  and  the  note  was 
protested  for  nonpayment  On  January  18, 
1896,  defendant  wrote  as  follows: 

"C.  A.  Price,  Cashier,  Ithaca,  Mich.— Dear 
Sir:  I  am  this  morning  in  receipt  of  a  letter 
from  Steel,  Smith  &  Co.,  who  state  they  have 
received  a  note  of  $1,000  made  by  D.  Scott 
Partridge,  indorsed  by  Carr  &  Granger,  dat- 
ed Jan.  16th,  payable  ninety  days  after  date, 
at  their  office.  In  Detroit  with  the  request 
that  similar  note  due  Jan'y  2l8t  and  held  by 
you  be  taken  care  of.  I  would  be  pleased  if 
you  would  take  this  paper,  and  would  say 
that  we  can  make  the  rate  on  It  7  per  cent. 
I  consider  Cftrr  &  Granger  perfectly  good, 
as  I  do  not  believe  their  liabilities,  all  told, 
of  every  name  and  nature,  exceed  $5,000. 
Please  write  Steel,  Smith  ft  Co.,  at  Detroit 
direct,  in  regard  to  the  matter,  so  they  will 
get  t^e  letter  Monday.  It  you  decide  to  take 
it,  they  will  pay  the  note,  and  make  draft  on 
you  for  the  amount  and  send  renewal  to 
you.    Very  truly  yours,  Geo.  A.  -Ste^. 

"Father  ill  to-day,  aod  has  not  been  to  the 
office.    Will  send  notes  Monday.    O.  A.  S." 

Steel,  Smith  &  Co.  was  a  firm  of  brokers 
dealing  in  commercial  paper,  and  the  defend- 
ant was  a  member  of  said  firm.  On  January 
2d  a  renewal  of  the  note  was  taken  for  one 
month.  It  Is  said  that  suit  was  brought  on 
this  last  rmewal  note,  and  judgment  ren- 
dered, and  execution  was  returned  unsatis- 
fied. The  Judgment  was  not  admitted  In  evi- 
dence; the  transcript  showing  It  to  have 
been  rendered  against  the  Mt  Pleasant  Man- 
ufacturing Company,  Instead  of  Mt  Pleasant 
Lumber  &  Manufacturing  Company.  It  does 
not  appear  that  the  other  proceedings  were 
not  also  thus  entitled.  There  was  testimony 
that  the  maker  and  Indorsers  were  Insolvent 
at  the  time  the  original  note  was  taken.  The 
declaration  charges  the  defendant  with  fraud 
and  deceit  whereby  he  Induced  the  Ithaca 
Bank  to  purchase  the  note  and  to  accept  re- 
newals, alleges  a  tender  of  the  note  to  de- 
fendant by  the  bank,  and  demand  of  a  re- 
turn of  the  money  paid  for  It  and  his  re- 
fusal, and  that  before  suit  the  bank  assigned 
to  the  plalntlflf,  one  of  Its  stockholders,  all 
Its  right  title,  and  Interest  la  and  to  Its 
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<:lalm.  Tbe  common  connts,  accompanied  by 
allegations  of  assignment,  were  added  to  the 
special  counts.  Tbe  defendant  did  not  tes- 
tify, and,  thougti  one  witness  was  called  up- 
on tlie  part  of  the  defense,  tbe  case  stands 
substantially  upon  tbe  testimony  Introduced 
on  behalf  of  the  plaintiff.  That  testimony 
tended  to  show  that  the  defendant,  as  presi- 
dent and  director  of  the  savings  bank,  took 
an  active  part  in  its  affairs,  and  at  times 
helped  it  to  loans,  which  he  was  able  to  do, 
through  bis  connection  with  the  broko-age 
firm  of  Steel,  Smith  &  Co.,  of  Detroit  and 
possibly  other  concerns.  It  tended  to  show, 
further,  that  he  began  the  correspondence 
which  led  to  the  purchase  of  tbe  lumber  com- 
pany note,  and  that,  when  he  offered  the 
note  in  the  letter  of  June  2l8t,  he  stated  that 
he  had  a  note,  etc.;  and  we  think  it  cannot 
be  said  that  he  misrepresented  the  fact  of 
bis  ownership,  though  it  is  not  Improbable 
that  the  bank's  cashier  may  have  supposed 
that  it  was  not  Steel's  note.  This  letter, 
however,  states  that- the  indorsers  were  rat- 
ed high  by  Dan  &  Co.  It  also  appeared  upon 
the  trial  that  the  maker  of  the  note  was  a 
corporation  In  straitened  circumstances,  and 
that  Steel  was  a  stockholder  and  large  cred- 
itor of  the  concern,  and  probably  knew  of 
Us  condition  and  that  of  the  indorsers,  and 
these  things  be  did  not  disclose.  The  crucial 
question  in  the  case  is  whether  his  relation 
to  the  bank  was  such.  In  this  transaction,  as 
to  entitle  it  to  a  full  disclosure  of  bis  In- 
formation, and  whether  the  failure  of  thfe 
defendant  to  Impart  it  entitled  it  to  rescind 
the  contract  upon  discovery  of  tbe  true  state 
of  affairs.  Steel  was  president  and  director. 
It  is  true,  but  he  was  also  dealing  with  the 
hank  in  an  ordinary  business  transaction, 
which  the  law  did  not  forbid.  A  director 
may  do  business  with  a  bank,  and  may  bor- 
row money  or  discount  notes,  so  long  as  be 
does  not  act  for  the  bank  as  well  as  him- 
self, and  his  relation  to  tbe  bank  may  be 
not  different  from  that  of  any  other  patron. 
But  where  the  circumstances  show  that  the 
hank  has  relied  upon  him  to  aid  in  conduct- 
ing his  bushiesB,  and  he  has  availed  himself 
of  the  opportunity  afforded  by  his  official  re- 
lations to  the  bank  to  obtain  an  undue  ad- 
vantage, tbe  law  permits  a  rescission  by  the 
bank  upon  discovery  of  the  facts.  See  Oil 
CO.  v.  Marbury,  91  U.  S.  687,  28  L.  Ed.  328, 
and  cases  cited;  Porter  v.  Woodruff,  86  N. 
J.  Eq.  174;  Morse,  Banks,  {  126;  Oonyng- 
ham's  Appeal,  67  Pa.  481.  Tbe  testimony 
makes  a  prima  fade  case  of  that  kind.  With 
knowledge  that  the  maker  of  tbe  note  was 
in  straitened  circumstances.  If  not  Insolvent, 
and  at  a  time  when  the  Indorsers  were  not 
financially  strong,  if  they  were  solvent, 
knowing  that  the  cashier'  was  in  the  habit 
of  acting  upon  bis  advice,  and  acc^ting  his 
aid  as  director  In  obtaining  ontside  leans, 
he  sold  tUf*  obligation  to  his  bank,  and  aft- 
erwards  induced   the  cashier  to  renew   it 


The  letter  of  the  cashier  was  direct  notice 
to  Mr.  Steel  that  the  bank  was  relying  upon 
his  recommendation,  and  Intended  to  accept 
no  paper  which  Mr.  Steel  could  not  recom- 
mend. In  view  of  this,  the  defendant's  of- 
fer implied  a  recommendation  of  the  paper. 
It  was  therefore  his  duty  to  disclose  fully 
any  facts  which  affected  the  responsibility 
of  the  maker  and  indorsers  of  the  paper. 
This  we  think  the  prima  fade  showing  indi- 
cates he  did  not  do,  and,  while  there  is  no 
evidence  of  active  fraud  or  misrepresenta- 
tion, we  think  tbe  record  discloses  that  tbe 
defendant  did  not  perform  his  full  duty  to 
the  bank,  within  tbe  rule  laid  down  in  the 
authorities  dted  supra.  We  are  of  the  opin- 
ion, therefore,  that  IJie  coort  did  not  err  In 
holding  that  the  bank  had  the  right  of  re- 
scission, and  was  entitled  to  recover  back 
the  consideration  paid.  In  an  appropriate  ac- 
tion. 

The  defendant  claims  that  this  Is  an  ac- 
tion brought  to  recover  for  fraud  and  deceit, 
and  that  such  a  claim  is  not  assignable,  and 
consequently  a  verdict  should  not  have  been 
directed  In  favor  of  the  plaintiff.  The  plain- 
tiff contends  that  his  action  Is  not  brought 
for  damages  arising  from  alleged  fraud  and 
deceit  of  the  defendant,  but  to  recover  money 
paid  upon  a  contract  which  he  has  elected 
to  rescind,  for  the  reason  that  be  was  in- 
duced to  make  it  by  the  fraud  and  deceit  of 
the  defendant.  He  maintains  that  In  sucb  & 
case  be  may  recover  the  consideration  by 
replevin.  If  It  Is  a  chattel,  and  In  an  'action 
upon  the  money  counts.  If  he  parted  with 
money,  as  in  this  case.  It  is  settled  that  a 
chose  in  action  is  assignable,  and  that  the 
assignee  may  sue  and  recover  in  his  own 
name  for  a  sum  due  his  assignor.  Where 
one  is  Justified  in  rescinding  a  contract,  he 
is  entitled  to  recover  the  consideration  paid; 
and  where  tbe  consideration  is  money  an  ac- 
tion for  money  bad  and  received  wiU  lie,  as 
is  shown  by  the  following  Michigan  cases 
cited  by  counsel:'  Beardslee  v.  Horton,  8 
Mich.  860,  662;  LltUe  v.  Derby,  7  Mich.  825; 
Moore  ▼.  Mandlebaum,  8  Mich.  433;  Catlln 
V.  Bircbard,  18  Mich.  110;  Blackwood  ▼. 
Brown.  84  Mich.  4;  Atkinson  v.  Scott,  86 
Mich.  18.  The  bank  might  then  have  recov- 
ered In  such  an  action,  and  we  see  no  rea- 
son for  saying  that  It  may  not  assign  its 
claim  for  such  money;  It  having  become  a 
fixed  liability  by  tbe  rescissioU.  Final  v. 
Backus,  18  Mich.  218;   Cook  v.  Bell,  Id.  387. 

'Several  other  questions  demand  considera- 
tion. At  the  time  the  action  was  commen- 
ced, the  defendant  was  a  resident  of  Detroit; 
and  process  was  served  upon  him  while  tem- 
porarily in  Clinton  county,  where  the  plain- 
tiff then  resided,  to  whom  tbe  claim  was  as- 
signed, tor  the  sole  purpose  of  having  suit 
brought  in  Clinton  county.  When  this  ap- 
peared ui)on  the  trial,  a  motion  was  made  to 
dismiss  the  action  for  want  of  jurisdiction, 
and  this  was  denied.    Tbe  question  was  rais- 
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ed  In  other  w«j«.  The  defendant  ta  In  no 
I)06ltion  to  question  the  consideration  for  the 
assignment  Sellginan  t.  Ten  Eyclc's  Estate, 
49  Mich.  IM,  13  N.  W.  877;  Hake  v.  BueU. 
60  Mich.  89,  14  N.  W.  710;  Doe  v.  Hlnkley, 
109  Mich.  612,  67  N.  W.  916.  The  other  ques- 
tion should  have  been  raised  by  plea  In  abate- 
ment Instead,  the  defendant  pleaded  the 
general  issue.  The  declaration  fully  appris- 
ed him  of  the  assignment.  He  knew  all  of 
the  parties.  We  think  the  point  is  ruled  by 
Watklns  v.  Plummer,  93  Mich.  217.  68  N.  W. 
1C6. 

It  Is  contended  that  the  right  to  rescind  the 
contract  was  lost  through  the  laches  of  the 
plaintiff;  that  It  learned  In  March,  1896,  that 
it  would  not  be  paid,  and  yet  did  not  tender 
the  note  to  Steel  until  August  1897.  Pre- 
▼ions  to  the  time  that  this  note  was  purchas- 
ed the  cashier  had  made  a  practice  of  acting 
in  conjunction  with  Steel,  as  the  president  of 
the  bank.  In  obtaining  paper.  On  this  oc- 
casion it  Is  not  unreasonable  to  believe,  as 
Price  states,  that  he  understood  that  he  was 
dealing  with  him  in  such  relation;  and,  while 
Steel  wrote  that  "he  had  a  note,"  Price  might 
naturally  suppose  that  the  note  was  discount- 
ed for  the  lumber  company,  and  not  for  Steel, 
and  that  the  lumber  company,  and  not  Steel, 
received  the  money  paid  for  it  Again,  Price 
testified  that  the  directors  were  unaware  of 
the  insolvent  condition  of  Carr  and  Fancher 
until  about  the  time  of  the  alleged  tender  of 
the  note  to  Steel,  and  it  does  not  appear  that 
they  knew  or  had  reason  to  believe  at  an 
earlier  day  that  Steel  knew  of  theh:  Insolvent 
condition.  These  things  constitute  sufficient 
reason  for  not  rescinding  earlier.  If  the  pur- 
chase was  understood  to  be  from  the  lumba 
company,  there  was  no  reason  for  tendering 
back  to  Steel,  as  he  could  not  be  supposed  to 
have  received  the  consideration;  nor  was 
there  any  occasion  for  a  rescission,  so  long 
as  there  was  no  reason  to  suppose  that  Steel 
knew  that  Carr  and  Fancher  were  Insolvent 
The  interview  in  March  indicates  that  they 
had  a  suspicion,  if  not  belief,  that  the  note, 
was  not  good,  but  this  alone  was  not  enough 
to  require  an  attempt  to  rescind.  We  are  of 
the  opinion  that  the  record  does  not  show 
laches  which  should  be  held  to  constitute  a 
waiver  of  the  right  to  rescind. 

It  Is  urged  that  the  court  erred  in  direct- 
ing a  verdict,  instead  of  submitting  the  case 
to  the  Jury.  No  testimony  was  offered  upon 
the  merits  upon  the  part  of  the  defense.  The 
relations  of  Steel  to  the  lumber  company  and 
to  Oarr  and  Fancher  render  it  Improbable 
that  he  was  Ignorant  of  their  pecuniary  con- 
dition, and  that  he  believed  that  the  com- 
mercial report  upon  the  faith  of  which,  and 
its  president's  Judgment,  the  bank  may  rea- 
sonably be  supposed  to  have  purchased,  was 
accurate.  If  the  case  was  not  a  strong  one, 
it  was,  in  the  absence  of  a  defense,  a  prima 
facie  one,  and  we  cannot  say  that  the  court 
erred  in  so  deciding.  The  Judgment  Is  af- 
firmed.   The  other  Justices  concurred. 


ST.  JOHNS  TABLE  00.  T.  BROWN. 

(Supreme  Court  of  Michigan.     May  7,  1901.V 

ACTION   ON   NOTE-INDORSBUENT— AUTHOR- 
IIT— PLEADING— PROOF. 

1.  An  indorsee  suing  on  a  note  must  plpad 
and  prove  title  thereto. 

2.  Where  an  indorsee  snea  on  a  note  indorsed 
by  the  receiver  of  the  payee,  the  fact  of  receiv- 
ership and  authority  to  indorse  the  note  must  be 
shown. 

Error  to  circuit  court,  Clinton  county; 
George  P.  Stone,  Judge. 

Action  by  the  St  Johns  Table  Company,  a 
corporation,  against  Edward  Brown.  Judg- 
ment for  plaintiff,  and  defendant  brings 'er- 
ror.   Reversed. 

Willard  C.  Lyon  (Edwin  H.  L^on,  of  coun- 
sel), for  appellant  Lewis  Severance,  for 
appellee. 

MOORE,  J.  The  St  Johns  Table  Compa- 
ny sued  defendant.  Brown,  by  declaration  on 
the  common  counts.  Notice  is  appended  t» 
the  declaration  that  a  certain  promissory 
note  will  be  given  in  evidence  under  the- 
money  counts,  a  copy  of  which  is  as  follows: 
"$338.66.  St  Johns,  Mich.,  Feb.  21,  1891. 
Six  months  after  date,  for  value  received,  I 
promise  to  pay  to  the  order  of  St  Johns 
Manufacturing  Company  three  hundred  and- 
thirty-eight  and  ••/i«a  dollars  at  the  St 
Johns  National  Bank,  with  eight  per 
cent  interest  after  date.  [Signed]  Edward 
Brown."  No  indorsement  of  the  note  by  thfr 
payee  is  set  out  or  claimed  In  the  declara- 
tion or  In  the  notice  of  what  would  be  given 
In  evidence.  Defendant  pleaded  the  general 
issue.  Upon  the  trial,  iriaintlfl  offered  the 
note  in  evidence,  together  with  what  pur- 
ported to  be  an  indorsement'  as  follows: 
"Without  recourse.  St  Johns  Manufactur- 
ing Company,  by  D.  S.  French,  Receiver." 
No  testimony  was  either  given  or  offered  to 
prove  or  tending  to  prove  the  Indorsement 
Objection  was  made  to  receiving  the  note, 
because  it  was  immaterial  and  incompetent 
and  not  warranted  by  any  allegation  in  the 
declaration,  and  also  that  while  the  note 
purports  to  be  Indorsed  by  a  receiver,  de- 
fendant had  no  notice  of  any  receivership, 
and  no  notice  of  any  kind  as  to  the  authority 
of  the  receiver  to  indorse  paper.  The  court 
admitted  the  note  and  Indorsement  in  evi- 
dence without  amendment  of  the  declara- 
tion, and  without  any  proof  as  to  the  au- 
thenticity of  the  Indorsement  or  of  the  fact 
of  a  receiver,  or  his  authority,  if  there  was 
a  receiver.  Plaintiff  then  asked  its  witness 
Petrle  if  the  note  In  question  was  the  prop- 
erty of  plaintiff,  and  the  qnestion  was  an- 
swered in  the  affirmative,  against  the  objec- 
tion of  Incompetcitacy.  Plaintiff  thereupon 
rested  his  case.  Defendant  requested  the 
court  to  direct  a  verdict  in  his  favor,  be- 
cause: (1)  No  title  to  the  note  was  set  out 
in  the  declaration,  or  shown  to  be  in  plain- 
tiff; (2)  no  proof  was  given  of  a  receiver,  or 
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his  authority.  If  there  was  one,  to  Indorse 
the  note  in  question.  The  court  overruled 
the  motion.  Defendant  then  claimed  that.  If 
the  court  held  that  plaintiff  had  made  a 
prima  facte  case.  It  would  necessitate  an 
amendment  by  defendant,  and  that  he  was 
not  prepared  to  proceed  with  the  trial.  The 
court  offered  defendant  leave  to  amend  his 
plea  upon  payment  of  terms  and  continu- 
ance, of  the  case  for  the  term.  These  condi- 
tions were  not  accepted,  and  the  court  di- 
rected a  Verdict  for  plaintiff  of  $522.96.  De- 
fendant brings  ecror  to  this  court 

The  case  Is  governed  by  th6  following 
cases:  Splcer  v.  Smith,  23  Mich.  96;  Red- 
mond T.  Stansbury,  24  Mich.  445;  Hinkley  t. 
Weatherwax,  35  Mich.  510;  Hamilton  v. 
Powers.  80  Mich.  313,  45  N.  W.  580;  Newton 
y.  Prlncipaal.  82  Mich.  271,  46  N.  W.  234, 
Judgment  is  reversed,  and  new  trial  ordered. 

MONTGOMERY,  C.  J.,  did  not  sit  The 
other  Justices  concurred. 


DAVIS  V.  PORT  HURON  ENGINE  & 
THRESHER  CO. 

(Supreme  Court  of  Michigan.     May  7,  1901.) 

MASTER  AND  SEHVANT— DEATH  OF  SERVANT 
—  LIABILITY  OF  MASTER  —  ASSUMPTION  OF 
RISK— SCOPE   OF  EMPLOYMENT— WARNING. 

1.  Plaintiff's  decedent  was  directed  by  defend- 
ant to  assist  in  strin^ng  an  electric  wire,  in 
the  course  of  which  were  two  electric  light 
wires  passing  over  the  roof  of  a  buildiuc.  De- 
cedent, holding  the  wire  he  was  stretching  in 
one  hand,  climbed  on  the  roof  of  such  building, 
and  crawled  under  the  electric  wires,  first 
touching  them  with  his  fingers  to  see  if  they 
were  alive,  knowing  the  danger  if  they  were. 
After  getting  under  them  on  the  roof,  which 
was  wet  and  slippery,  he  attempted  to  walk 
along  the  roof,  and  slipped,  and,  either  to  save 
himself  from  falling  or  involuntarily,  he  took 
bold  of  the  electric  wire  with  his  other  hand, 
thereby  making  a  complete  circuit  and  was 
killed.  Beld,  in  an  action  for  his  death,  that 
it  was  proper  to  direct  a  verdict  for  defendant 
since,  as  decedent  knew  of  the  danger  by  com- 
ing in  contact  with  a  live  wire,  and  the  slippery 
condition  of  the  roof,  and  that,  if  be  slipped,  an 
involuntary  movement  mi^bt  bring  him  in  such 
contact,  be  assumed  the  risk. 

2.  Plaintiff's  decedent,  employed  as  a  helper 
in  defendant's  machine  shop  about  two  months 
prior  to  his  death,  was  selected  to  assist  in  wir- 
ing the  building  for  electric  lights,  and  to  look 
after  and  care  for  such  wires  and  lights  in  the 
absence  of  the  man  regulariy  employed  in  such 
work;  and  thereafter,  whatever  was  to  be  done 
in  the  way  of  wiring  or  looking  after  the  lamps, 
either  he  or  such  other  person  attended  to  it. 
Decedent  while  assisting  in  stringing  a  wire 
for  connecting  an  electric  bell  from  a  certain 
point  outside  the  shops  to  the  office,  came  in 
contact  with  a  live  electric  wire  which  was 
open  to  his  observation,  and  actually  seen  by 
him,  and  of  the  dangerous  character  of  which 
he  bad  been  informed,  and  was  killed.  Held, 
that  decedent,  in  stringing  the  wire,  was  not 
acting  outside  the  scope  of  his  employment, 
and  defendant's  duty  as  to  warning  him  of  the 
dangers  from  live  wires  had  been  performed. 

Error  to  circuit  court  St  dair  county; 
Samuel  W.  Vance.  Judge. 


Action  by  Mary  Davis,  as. administratrix 
of  the  estate  of  Charles  Davis,  deceased, 
against  the  Port  Huron  Engine  &  Thresher 
Company,  for  the  death  of  her  Intestate. 
From  an  order  di  rating  a  vntllct  for  de- 
fendant plaintiff  brings  ^ror.    Affirmed. 

John  B.  Mcllwaln  (O'Brien  J.  Atkinson,  of 
counsel),  for  appellant  Stevens  &  Grabam 
(Moore  &  Moore,  of  counsel),  for 'appellee. 

MONTGOMERY,  C.  J.  This  action  is 
brought  to  recover  damages  for  the  negli- 
gent killing  of  Charles  Davis,  January  21, 
1898.  The  defendant  is  a  threshing  ma- 
chine manufacturing  company.  Its.  office  Is 
located  on  the  west  side  of  Twenty-Fourth 
street.  Port  Huron,  and  its  machine  and 
foundry  shops  still  further  west  .  The  plain- 
tiff had  been  employed  by  the  defendant 
since  June  previous.  On  the  afternoon  of 
January  21,  1808,  Mr.  Peavey,  the  general 
manager,  and  also  secretary  and  treasurer, 
of  defendant,  ordered  a  call  bell  to  be  put 
into  the  office,  to  be  connected  with  a  pole 
at  the  Saxton  House  corner,  about  250  feet 
or  more  north  on  Twenty -Fourth  street  At 
this  corner  the  street  cars  turned,  and  the 
object  of  the  call  bell  was  that  parcels  might 
be  thrown  off  by  the  street-railway  company 
on  the  platform  at  that  comer,  an  electric 
button  pushed,  and. thus  notify  defendant's 
office.  The  order  was  given  to  Charles 
Peavey,  a  brother  of  the  manager,  with  di- 
rections to  have  Mr.  Vanness,  the  general 
superintendent  have  the  work  done.  Mr. 
Vanness  directed  Mr.  Moak,  the  foreman  of 
the  machine  shop,  to  send  a  couple  of  men  to 
do  the  work.  Mr.  Peavey  says  Robert  RIggs. 
another  employ^,  was  the  man  who  did  that 
kind  of  work.  Mr.  Moak  ordered  Charles 
Davis,  then  at  work  as  a  helper,  to  go  and 
find  Rlggs,  and  the  two  together  to  put  in  the 
call  bell.  Davis  found  Rlggs,  and  informed 
him  of  the  order.  The  two  went  to  the  store- 
room, and  got  sufficient  wire  to  make  the 
circuit  from  the  Saxton  House  comer  to  the 
office.  Rlggs  fastened  one  end  on  the  pole 
at  the  comer  on  the  east  side  of  Twenty- 
Fourth  street  crossed  over  to  the  west  side 
of  the  street,  made  a  fastening  there  on  an- 
other pole,  and  then  started  in  a  course  little 
west  of  south  to  the  point  where  the  entrance 
to  the  office  would  be  made.  Adjoining  the 
office  on  the  north  side  was  a  little  building 
about  20  feet  high,  with  four  gables,  the 
south  gable  butting  up  to  the  office  building. 
A  direct  course  from  the  pole  at  the  comer 
to  the  office  would  pass  over  the  roof  of  this 
little  building.  As  a  guide  to  Riggs  where 
to  put  the  wire,  there  were  four  or  five  tele- 
graph and  telephone  wires  stretched  from 
this  same  pole  to  the  office,  passing  over  and 
fastened  to  the  roof  of  this  small  building, 
and  from  there  entering  the  office;  so  this 
course  was  one  well  defined,  and  one  lohg 
recognized  and  used  by  defendant  and  no 
wires  from  this  corner  to  the  office  went  In 
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any  other  direction.  At  that  time  there  were 
also  passing  over  the  roof  of  this  small 
building,  In  an  east  and  west  course,  two 
electric  light  wires,  carrying  a  current  of 
1.040  volts,  a  ground  connection  with  which 
would  be  almost  certainly  Instant  death. 
The  latter  wlree  passed  from  18  Inches  to  2 
feet  aboye  the  peak  of  the  roof,  being  at- 
tached to  a -pole  still  further  west,  on  which 
was  a  transformer,  on  which  the  current 
was  rednced  before  passing  Into  the  building. 
After  fastening  the  wire  on  the  pole  at  the 
corner,  the  two  proceeded  towards  the  office 
—Davis  carrying  the  ladder,  and  Rlggs  the 
coll  of  wire— on  the  same  line  as  the  wires 
already  there,  and  the  ladder  was  placed  at 
the  north  side  of  the  east  and  west  gable  of 
the  little  frame  building,  intending  to  fast«i 
the  wire  onto  the  roof,  and  from  there  ex- 
tend It  into  the  office.  It  being  necessary  to 
fasten  it  on  the  outside  to  take  off  the  strain 
and  enter  the  office.  It  was  a  wet  time  of 
the  year,  a  wet  day,  and  the  building  as 
well  as  the  ground  was  wet  Rlggs  gave 
Davis  the  loop  of  the  wire,  the  coll  being  on 
Rlggs'  arm,  and  Davis  ascended  the  ladder, 
got  up  on  the  roof,  crawled  under  the  elec- 
tric wires,  pulled  the  wire  he  was  stringing 
after  him,  and  got  onto  the  south  side  of  the 
east  and  west  gable.  He  was  seen,  by  the 
only  witness  who  saw  the  occurrence,  as 
far  as  this  record  shows,  to  approach  the 
ridge  of  the  gable  running  east  and  west, 
nnd  as  he  got  neatly  to  the  electric  wire  he 
held  out  his  hand,  and  tested  It,  as  if  seeking 
to  determine  whether  there  was  electricity 
in  it  or  not  He  crawled  under  that  wire, 
and,  while  he  was  between  the  two  wlree 
and  on  the  ridge  board,  he  tested  the  south 
wire  in  the  same  way,  and  then  slid  down 
under  the  south  wire  some  five  or  six  feet 
and  rose  to  his  feet  still  holding  the  smaU 
wire  in  his  band.  He  then  attempted  to 
walk  westerly  on  the  south  side  of  the  east 
gable,  and  as  he  did  so  he  seems  to  have 
slipped,  as  the  testimony  puts  it  and,  either 
to  save  himself  from  falling  or  thoughtlessly, 
he  took  hold  of  the  electric  wire  in  his  hand. 
In  the  other  hand  be  held  the  coil  of  wire 
that  would  form  the  connection  with  the 
bell,  nnd  that  Rlggs  had  on  his  arm,  standing 
on  the  ground,  which  formed  a  complete 
ground  connection.  The  electric  current 
passed  from  the  wire  through  his  arm  and 
body,  and  down  this  wire  into  the  ground, 
and  killed  him  instantly.  The  circuit  Judge 
directed  a  verdict  for  the  defendant,  and 
plaintiff  brings  error. 

Deceased  knew  that  live  wires  were  dan- 
gerous; that  if  he  came  In  contact  with  a 
live  wire.  It  would  be  likely  to  cause  injury. 
He  knew  the  slippery  condition  of  the  roof, 
and  knew  as  well  as  his  employer  that  it  he 
lost  his  footing  while  on  the  roof,  an  invol- 
untary movement  might  bring  him  in  contact 
with  the  wire.  He  must  be  held  to  have  as- 
sumed the  risk.  The  case  is  unlike  Smith  v. 
Car  Works,  60  Mich.  BOl.  27  N.  W.  662,  1 


Am.  St  Rep.  642,  which  holds  that  when  a 
servant  Is  engaged  In  a  hazardous  work  la 
which  the  danger  Is  not  apparent  it  is  the 
duty  of  the  master  to  warn  the  servant  of 
the  concealed  danger,  its  nature  and  extent. 
The  doctrine  of  this  case  is  not  questioned, 
and  it  has  since  been  followed.  Fox  v.  Color 
Works,  84  Mich.  676.  48  N.  W.  203;  Rlblcb 
V.  Smelting  Oo.  (Mich.)  82  N.  W.  279.  In 
each  of  these  cases  the  injured  party  was 
ignorant  of  any  danger  of  injtiry.  In  none  of 
them  was  it  held  that  it  Is  the  duty  of  the 
master  to  foretell  the  exact- extent  of  the  in- 
Jury  likely  to  follow  on  the  neglect  of  the 
warning  of  danger.  This  is  never  precisely 
known  in  the  case  of  an  obvious  danger. 
If  plaintiff  knew  that  contact  with  this  wire 
would  cause  him  severe  Injury,  he  had  suffi- 
cient warning.  This  was  all  the  most  ex- 
pert could  have  known  in  advance,  and  there 
can  be  no  doubt  on  this  record  that  plaintifr 
knew  this. 

The  service  was  not  outside  the  employ- 
ment of  deceased.  The  circuit  Judge,  In  his 
charge,  correctly  summarized  the  evidence 
on  this  point  as  follows:  "I  understand  this 
testimony  to  show  that  Mr.  Davis  had  been 
employed  there  in  the  engine  and  thresher 
company's  works  as  an  employ^  in  the  ma- 
chine shop,  from  about  June,  1897,  until  the 
time  of  his  death,  January  21,  1888;  that  he 
was  a  bright,  active,  intelligent  energetic, 
and  Industrious  man;  that  some  time  along 
In  the  fall— something  over  two  months  prior 
to  his  death— the  superintendent  under  the 
direction  of  the  general  manager,  selected 
him  as  a  man  that  they  would  like  to  have 
take  some  Interest  and  become  acquainted 
with  the  wiring  of  the  building  for  electric 
lights,  and  to  look  after  and  care  for  the 
wires  and  electric  lights.  It  seems  they  had 
a  man  by  the  name  of  Rlggs  that  had  done 
that  work  for  some  time,  but  he  was  absent 
on  other  work  at  times,  and  the  object  was 
to  get  Davis  acquainted  with  that  work,  so 
that  he  might  take  Rlggs'  place  in  his  ab- 
sence, or  take  his  place  doing  that  work 
when  Rlggs  was  otherwise  engaged.  The  su- 
perintendent had  a  talk  with  Davis  with 
reference  to  the  matter,  and  he  expressed 
himself  as  willing  to  take  an  interest  In  It 
They  were  then  about  to  wire  the  shoi)s,  and 
he  was  sent  with  Rlggs,  to  assist  the  elec- 
trician in  wiring  the  shops,  and  was  occupied 
In  that  some  two  months.  From  that  time 
until  the  time  of  his  death  whatever  was  to 
be  done  around  there  In  the  way  of  wiring 
or  looking  after  the  lamps,  if  anything,  either 
he  or  Rlggs  did  it  according  as  they  might 
be  sent  or  as  one  or  the  other  might  be  en- 
gaged In  other  matters."  It  cannot  be  said 
that  the  stretching  of  this  wire  was.  In  view 
of  this  engagement  outside  the  scope  of  Mr. 
Davis'  employment  True,  it  was  not  bis 
sole  employment  but  It  was  in  line  with 
what  he  had  engaged  to  do.  Granting  that 
it  was  the  duty  of  defendant  to  inform  de- 
ceased of  any  latent  danger,  when  it  appears 
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tUat  tliroui^h  Ttlgga  and  defendant's  agent 
Ilutchlus  the  deceased  had  been  Informed 
of  the  dangerous  character  of  live  wires,  and 
that  these  wires  were  open  to  obserration, 
and  actually  seen  by  him,  this  dnty  was  per- 
formed. Judgment  affirmed.  The  other  Jus- 
tices concurred. 


PINKBINDER  v.  ERNST. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

SURFACB      WATER  —  NATURAL      n/)WAOB  — 

CUANGE-OROINART  HUSBANDRY 

—LIABILITY. 

1.  Where  plaintiff  claimed  damages  because 
his  land  was  flooded  with  surface  water  by  rea- 
son of  a  dam  erected  by  defendant  to  prevent 
the  water  from  crossing  defendant's  land,  and 
plaintiff  showed  that  at  least  a  part  of  the  wa- 
ter bad  flowed  across  defendant's  land  from 
time  immemorial,  a  request  .to  direct  a  verdict 
for  defendant  was  properly  refused. 

2.  Defendant  built  a  dam  to  prevent  surface 
water  from  crossing  his  land,  thereby  turning 
it  on  property  of  plaintiff,  who  sued  for  dam- 
ages. Defendant  claimed  the  water  from  time 
immemorial  had  flowed  across  H.'s  land,  and 
from  thence  across  plaintiff's,  and  that  its  nat- 
ural course  had  been  diverted  by  a  ditch  cut 
by  H.  through  a  natural  elevation,  which  pre- 
vented it  from  flowing  on  defendant's  property. 
There  was  evidence  that  the  water  had  been 
diverted  onto  defendant's  land  by  the  natural 
course  of  husbandry,  ffeld,  that  an  owner  has 
not  the  right,  even  by  ordinary  husbandry,  to 
divert  the  natural  flowage  of  surface  water  so 
as  to  collect  and  precipitate  it  on  his  neighbor's 
property. 

Error  to  circuit  court,  Washtenaw  coun- 
ty; Edward  D.  KInne,  Judge. 

Action  by  Charles  Flnkblnder  against 
Christian  Ernst.  From  a  Judgment  In  Tavol 
of  plaintiff,  defendant  brings  error.  Revers- 
ed. 

A.  J.  Waters  and  Artbnr  Brovm  (6.  M. 
Thompson,  of  counsel),  for  appellant  Leh- 
man Bros.  &  Stivers,  for  appellee. 

LONQ,  J.  This  action  Is  brought  to  recov- 
er damages  to  plaintiff's  land  and  certain 
crops  growing  thereon,  cansed  by  defend- 
ant's erecting  a  dam  npon  his  own  land, 
which  plaintiff  claims  turned  the  waters 
which  natnrally  flowed  across  defendant's 
land  npon  and  across  certain  lands  of  plain- 
tiff. It  Is  claimed  In  the  declaration  that 
prior  to  Jane,  1898,  the  defendant  wrong- 
fully, unlawfully,  and  wantonly  by  artifi- 
cial means  gathered  the  surface  water  fall- 
ing a.nd  flowing  npon  his  own  lands,  and 
caused  the  same  to  flow  through  such  lands 
onto  the  land  of  one  Hotrum,  and  thence 
onto  and  across  the  land  of  plaintiff,  thus  de- 
stroying certain  crotm  growing  thereon.  It 
is  the  claim  on  the  part  of  defendant  that 
these  surface  waters  from  time  immemorial 
had  flowed  in  a  valley  or  depression  from  his 
lands  onto  and  across  Hotmm's  land,  and 
thence  across  the  lands  of  plaintiff,  and 
that  the  dam  was  not  the  cause  of  the  wa- 
ter's flowing  upon  the  plalntifTs  land,  but 
that  for  manjr  years  It  had  flowed  across 


plaintiff's  land,  and  would  have  continued  to 
flow  in  that  direction,  but  that  Hotnun,  about 
the  year  1884,  dug  a  ditch  on  his  own  land 
from  the  Junction  of  two  water  courses, 
which  caused  the  water  to  flow  on  defend- 
ant's land,  instead  of  following  its  original 
and  natural  flow  across  plaintiff's  land;  that 
there  was  a  natnral  barrier  to  the  west, 
which  prevented  the  water  from  flowing  in 
that  direction  and  across  defendant's  land, 
and  that  by  Hotrum's  ditch  cutting  through 
that  natural  elevation  the  waters  were  turn- 
ed upon  defendant's  land;  that  he  took  coun- 
sel upon  the  matter,  and  was  advised  that 
he  had  the  right  to  erect  the  dam  to  keep 
the  water  from  his  land,  and  thus  turn  it 
back  into  its  original  channel.  At  the  close 
of  the  testimony  the  defendant  asked  the 
court  to.  direct  the  verdict  in  his  favor.  This 
was  refused,  and  the  refusal  constitntes  the 
first  ground  of  error. 

We  think  the  court  very  properly  left  the 
matters  in  dispute  to  the  determination  of 
the  Jury.  The  plaintiff  had  introduced  some 
testimony  which  tended  to  show  that  at 
least  a  part  of  the  surface  water  had  for 
many  years  flowed  across  defendant's  land. 
The  plalntUTs  claim  was  that  a  part  of  the 
water  had  from  time  Immemorifll  flowed 
across  defendant's  land,  and  that  by  the 
erection  of  this  dam  the  whole  of  the  wa- 
ters from  these  lands  was  turned  upon  his 
lands.  In  addition  to  this.  It  does  not  ap- 
pear that  the  record  contains  all  the  evi- 
dence given  on  the  trial  There  is  no  certifi- 
cate by  the  court  below  that  the  record  con- 
tains even  the  substance  of  the  evidence. 

There  was  some  testimony  given  that  Hot- 
rum,  in  plowing  and  cultivating  his  fields, 
left  an  embankment,  or  furrow,  which  caus- 
ed the  waters  to  be  turned  from  and  across 
plaintiff's  lands,  and  turned  them  in  the  di- 
rection of  defendant's.  The  court  charged 
the  Jury  upon  that  subject  ag  follows:  "If 
you  find  from  the  evidence  that  In  process  of 
time  these  water  channels  were  changed, 
that  by  reason  of  the  natural  and  ordinary 
husbandry  and  the  tillage  of  the  land  the 
surface  waters  had  changed  their  course, 
and  that  where  this  dam  is  erected  the  wa- 
ters from  the  lands  of  the  plaintiff  naturally 
flowed  over  and  spread  npon  the  lauds  of  the 
defendant,  and  that  this  flowage  is  not  due 
to  any  other  artificial  means  than  ordinary 
husbandry  and  to  natural  causes,  then  the 
defendant  would  have  no  right  to  obstnict 
the  fiowage  of  these  waters,  even  tliongh  the 
fiowage  had  existed  only  for  a  few  years." 
We  think  this  was  error.  The  claim  made 
by  the  defendant  was  that  all  these  waters 
had  from  time  immemorial  flowed  across  the 
lands  of  the  plaintiff;  that  none  of  them 
flowed  across  defendant's  land  until  Hotrum 
had,  by  cultivation,  made  an  embankment 
which  prevented  the  waters  from  flowing 
across  plaintiff's  land,  and  precipitated  them 
npon  defendant's  lands,  and  that.  In  view 
of  that,  he  had  a  right  to  erect  his  dam  to 
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keep  tbe  waters  from  flooding  his  land.  We 
know  of  no  rule  that  would  allow  one  to 
gatber  even  surface  water  into  one  channel, 
and  precipitate  It  even  upon  lower  lands  to 
the  damage  of  those  lands;  but  here  the 
proposition  is  laid  down  to  the  Jury  that, 
though  these  waters  had  from  time  Immemo- 
rial flowed  across  plaintiff's  land,  yet  if  Hot- 
rum,  in  cultivatlcm  In  ordinary  husbandry, 
caused  tbe  waters  to  be  diverted  and  precip- 
itated upon  defendant's  land,  be  would  not 
have  tbe  right  to  erect  a  barrier  to  keep 
the  waters  from  his  land,  which  had  nat- 
urally and  continuously  flowed  in  anothor  di- 
rection. In  Leldlien  v.  Meyer,  OS  Mich.  589, 
55  N.  W.  867,  it  was  said:  "It  is  the  se^ 
tied  law  of  this  state  that  the  natural  flow- 
age  of  water  from  tbe  upper  estate  is  a  nat- 
ural servitude  whicb  the  owner  of  the  lower 
estate  must  bear."  It  has  several  times  been 
held  in  this  state  that  a  landowner  has  no 
right  under  any  circumstances  to  transfer 
water  from  his  wet  and  untlllable  land  to 
bis  neighbor  by  the  digging  of  an  artlflcial 
ditch  and  carrying  the  water  upon  a  neigh- 
bor's land  so  that  it  will  not  overflow  bis 
own  land.  Tcrez  v.  Bineder,  86  Mich.  24,  48 
.\.  W.  875;  Gregory  t.  Bush,  61  Mich.  42,  81 
N.  W.  90, 

Some  other  questions  are  raised  which  we 
do  not  deem  It  Important  to  discuss.  Judg- 
ment was  rendered  in  the  court  below  In  fa- 
vor of  the  plaintiff.  For  the  £rror  pointed 
out,  that  judgment  will  be  reversed,  and  a 
new  trial  ordered.  Tbe  other  Justices  con- 
curred. 


NORTHEUP  V.  MANEKA. 
(Snpreme  Oourt  of  Michigan.     May  7,  1001.) 

TAXATION— CERTinCATH  OF  ERROR— ISSU- 
ANCB^MINISTBRIAL  POWERS. 
Tinder  Pnb.  Acts  1899  (Act  No.  262,  |  98), 
antborizlns  tbetouditor  general,  on  finding  that 
a  tax  has  been  paid  to  the  proper  oflicer  with- 
in tbe  time  limited,  to  give  to  the  landowner  a 
certificate  of  error,  though  a  deed  has  been  es- 
ccTitPd  and  delivered,  the  auditor  general,  in 
passing  on  an  application  for  such  certificate  of 
error,  exercises  a  ministerial,  rather  than  a  ju- 
dicial, power;  and  hence  his  act  does  not 
contravene  Const,  art.  6,  |  1,  vesting  judicial 
powers  in  the  courts. 

Error  to  circuit  court,  Mecosta  county; 
Lewis  G.  Palmer,  Judge. 

Action  of  ejectment  by  William  D.  Nor- 
thrup  against  Albert  O.  Maneka.  From  a 
judgment  for  defendant,  plaintiff  brings  er- 
ror.   Affirmed. 

M.  Brown,  for  appellant  Frank  Dumon 
(A.  B.  Dogger,  of  counsel),  for  appellee. 

LONG,  J.  Action  of  ejectment  for  the  8. 
W.  14  of  the  N.  E.  %,  section  10,  township 
J.'t  X.,  of  range  8  W.,  Mecosta  county.  In 
March,  1867,  this  land  was  owned  by  Doug- 
las Roben.  He  conveyed  It  during  that 
innntb  to  the  defendant,  who  went  Into  im- 
mediate possession,  and  was  in  possession  at 


the  time  of  the  commencement  of  this  suit, 
in  April,  1807,  claiming  title  in  fea  The 
plaintiff  claims  title  through  a  certain  tax 
deed  Issued  by  the  auditor  general  to  Ira 
Scott  and  William  O'Connor,  dated  April  a 
1804,  and  recorded  March  81,  1806.  This  tax 
deed  was  given  on  a  sale  for  taxes  delin- 
qoent  for  1889.  Scott  and  O'Connor  deeded 
to  the  plaintiff  by  quitclaim  in  1806.  This 
case  came  on  for  bearing  in  1808,  and  was 
decided  in  favor  of  tbe  plaintiff.  That  Judg- 
ment was  subsequently  set  aside,  and  a  new 
trial  granted,  in  1800.  At  the  first  trial  the 
defense  set  up  was  that  Roben,  tbe  owner  of 
the  premises  at  the  time  tbe  tax  deed  was  is- 
sued, attempted  to  redeem  the  land  from  the 
tax  sale  within  the  time  provided  by  law 
for  that  purpose.  No  proceedings  had  been 
had  at  that  time  by  the  defendant  or  h'.a 
grantor  to  have  this  tax  deed  set  aside  by 
the  auditor  generaL  It  appeared  during  tbe 
last  trial  that  on  November  5,  1899,  Roben. 
who  had  given  a  warranty  deed  to  the  de- 
fendant, made  an  application  in  writing  to 
tbe  auditor  general  to  cancel  the  sale  of  the 
land  for  the  tax  of  1889,  and  to  Issue  a  certifi- 
cate of  error  thereon.  It  appears  from  the 
certificate  made  by  the  auditor  general  on 
the  17th  of  November,  1899,  "that  on  April 
26,  1808,  application  was  made  to  tbe  county 
treasurer's  office  to  pay  all  taxes  against  said 
lands,  which  was  within  the  time  limited 
by  law  for  tbe  redemption  thereof."  The  au- 
ditor general  issued  tbe  certificate  of  error. 
It  appears  further  that  on  the  same  day 
(April  26,  1803)  tbe  parties  paid  to  tbe  state 
treasurer  all  the  taxes  for  the  year  1886.  In 
November,  1899,  the  court  below  granted 
leave  to  the  defendant  to  amend  his  plead- 
ings by  adding  a  notice  In  the  nature  of  a 
plea  puis  darrein  continuance,  for  the  pur- 
pose of  placing  the  defendant  in  a  position  to 
put  his  certificate  of  error  in  evidence  at  tbe 
trial  of  tbe  cause.  The  trial  came  on  In  Feb- 
ruary, 1000,  and  resulted  In  a  Judgment  for 
the  defendant  Tbe  case  was  tried  before 
the  court  without  a  Jury,  and  findings  of  fact 
and  law  made.  No  exceptions  were  taken  to 
the  findings  of  fact  but  exceptions  were  tak- 
en to  the  findings  of  law,  for  the  reasons  (1) 
that  the  Judgment  upon  the  facts,  should 
have  been  tor  plaintiff;  (2)  that  the  court 
held  that  the  auditor  general  had  Jurisdiction 
to  Issue  the  certificate  of  error;  (3)  that  up- 
on the  whole  record  embraced  In  said  find- 
ings, a  judgment  for  the  defendant  was  not 
warranted  by  law. 

The  principal  question  argued  In  the  brief 
of  counsel  for  plaintiff  is  that  under  tbe  con- 
stitution of  this  state,  th^  auditor  general 
cannot  try  and  determine  the  questions  nec- 
essarily raised  when  application  is  made  for 
certificates  of  error  setting  aside  tax  deeds, 
where  there  is  a  conflict  of  evidence^  as  that 
would  be  an  exercise  of  judicial  power,  and 
that  by  section  1,  art  6,  of  the  constitution 
of  this  state,  such  judicial  power  Is  vested 
in  the  courts  of  this  state^  and  not  in  minis- 
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terial  offlcera.  Tbe  auditor  general's  pro- 
ceeding In  Issuing  tbe  certlflcftte  of  error  for 
the  cancellation  of  tbe  tax  deed  was  bad 
nnder  section  98,  Act  No.  262  (Pub.  Acts 
1889).  'This  section  Is  substantially  tbe  same 
as  section  88  of  Act  No.  206  (Pub.  Acts  1893). 
Several  cases  hare  been  presented  here 
where  certificates  of  error  were  Issued  by  the 
auditor  general  under  tbe  law  of  1883,  and 
In  each  case  the  authority  of  tbe  auditor 
general  has  been  recognized  and  upheld.  In 
the  case  of  Wood  v.  Blgelow,  115  Hich.  128, 
73  N.  W.  129,  it  was  said:  "Under  section 
88,  Act  No.  206,  Pub.  Acts  1893,  the  auditor 
general,  upon  finding  that  the  tax  has  beea 
paid  to  the  proper  officer  within  tbe  time  lim- 
ited by  law  for  the  payment  or  redemption 
thereof,  Is  emt>owered  even  after  tbe  deed 
has  been  executed  and  delivered  to  give  to 
the  owner  a  certificate  of  error  In  proi>er 
form  for  record;  and  tbe  deed,  if  not  record- 
ed, shall  be  surrendered  when  the  purchase 
money  is  refunded."  It  was  held  in  Hand 
V.  Auditor  General.  112  Mich.  697,  71  N.  W. 
160.  that  tbe  auditor  general  might  with- 
hold a  deed  for  lands  previously  sold  for 
taxes,  where  he  discovered  that  the  landown- 
er, In  good  faith,  had  attempted  to  pay  bis 
taxes  wltbln  the  time  provided  by  law.  This 
same  rule  was  laid  down  In  Kneeland  v.  Au- 
ditor General,  113  Mich.  63,  71  N.  W.  477.  and 
Same  v.  Wood,  117  Mich.  174,  75  N.  W.  461. 
In  Mann  v.  Carson,  120  MIcb.  631,  79  N.  W. 
941,  the  issuance  of  the  writ  of  assistance 
was  stayed  for  90  days  to  enable  the  owner 
of  tbe  land  to  apply  to  tbe  auditor  general 
to  have  a  certain  tax  deed  canceled.  In 
all  of  these  cases  the  power  of  the  auditor 
general  has  been  recognized  to  issue  certifi- 
cates of  error.  The  acts  of  the  auditor  gen- 
eral in  issuing  such  certificates  are  ministe- 
rial, rather  than  Judlclalr  and  therefore  not 
in  conflict  with  the  provisions  of  the  state 
constitution  before  dted.  It  Is  a  common 
condition  of  ministerial  duty  that  tbe  officer 
who  performs  it  must  satisfy  himself,  from 
proofs,  that  the  facts  exist  which  authorize 
him  to  act  Thus,  in  Insurance  Oo.  v.  Ray- 
mond, 70  Mich.  485>  38  N.  W.  474,  the  statute 
vested  in  the  commissioner  the  power  to  re- 
voke the  certificate  granted  to  any  insur- 
ance company  to-do  business  within  this 
state  when  tbe  company  bad  violated  certain 
provisions  of  the  statute.  In  that  case  it  was 
insisted  that  the  commissioner  in  so  acting 
had  attempted  to  exercise  Judicial  power,  and 
it  was  held  that  the  power  exercised  to 
grant  or  revoke  the  license  was  but  ministe- 
rial, and  not  Judicial.  (Counsel  for  defendant. 
In  his  brief,  cites  many  other  cases  where 
persons  exercising  functions  of  ministerial 
offices  are  empowered  by  the  statute  to  exer- 
cise dnties  requiring  Judgment  and  determi- 
nation, which  certainly  could  not  be  held 
Judicial  In  tb^r  nature,— such  as  boards  of  re- 
view In  the  equalization  of  assessments,  com- 
missioners on  claims  against  estates  of  de- 
ceased persons,  referees  in  causes  in  circuit 


courts,  etc.  We  think  It  cannot  be  said,  un- 
der section  98,  above  cited,  that  the  auditor 
general.  In  passing  upon  tbe  question  of 
fact  presented  to  him  upon  the  application, 
exercised  any  more  than  ministerial  powers 
conferred  upon  him  by  the  statute,  and  that 
his  act  was  not  in  any  manner  in  contraven- 
tion of  the  constitution  of  this  state. 

Tbe  other  questions  presented  by  counsel, 
we  think,  have  no  force,  as,  under  the  find- 
ings of  fact  made  by  tbe  court  below,  tbe 
Judgment  was  properly  found  in  favor  of  tbe 
defendant  The  Judgment  must  be  affirmed. 
The  other  Justices  concurred. 


SHERMAN  T.  BPAIiDINO. 
(Supreme  Court  of  Michigan.    May  7,  1901.) 

TAX     SALS-ORANTEIE-AtTORNHBNT— ACTION 
FOR  RENT-TRIALi-DIRBCTION  OF  TBRDICT. 

Plaintiffs  tenant  leased  the  premises  from 
defendant,  who  claimed  them  nnder  leases 
made  to  htm  by  a  city  which  had  obtained  them 
at  a  tax  sale;  defendant  agreeing  to  save  the 
tenant  harmless  from  any  loss  or  damage  oh 
acconnt  of  plaintiff's  claim  for  possession.  The 
tenant  assigned  his  claim  for  rent  paid  nnder 
snch  lease  to  plaintiff.  Beld,  in  an  action  by 
her  for  such  rent,  that  it  was  error  to  direct  a 
verdict  in  her  favor  on  the  gronnd  that  a  tennnt 
cannot  malce  a  valid  attornment  to  a  third  per- 
son, since,  as  there  was  no  stipulation  in  the 
lease  as  to  taxes,  they  were  payable  by  tbe 
landlord,  and  the  tenant  was  entitled  to  show 
that  his  landlord's  title  has  been  extinguished 
by  sale  for  such  taxes. 

Error  to  circuit  court  Wayne  county;  Jo- 
seph W.  Donovan,  Judge. 

Action  by  Mary  Sherman  against  HInton 
E.  Spalding  to  recover  rent  paid  to  blm  by 
her  tenant  after  attornment  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  brings 
error.    Reversed. 

Walker  &  Spalding,  for  appellant  Charles 
0.  Stewart  for  appellee. 

MOORE,  J.  A  reference  to  the  cam  of 
Walker  v.  Fisher,  117  Mich.  72.  78  N.  W. 
144,  win  aid  In  tbe  understanding  of  this 
case.  The  defendant  in  this  case  is  a  mem- 
ber of  the  law  firm  of  Walker  &  Spalding, 
who  were  tbe  attorneys  for  the  plaintiff  in 
Walker  v.  Fisher.  After  Mr.  Walker  obtain- 
ed a  Judgment  against  Mr.  Fisher  In  the  cir- 
cuit court  and  while  the  case  was  pending  In 
this  court,  a  demand  was  made  upon  Mr. 
Fisher  for  rent  and  the  following  agreement 
was  entered  Into:  "Agreed  by  and  between 
H.  E.  Spalding,  of  the  first  part  and  Truman 
S.  Fisher,  of  the  second  part  that  second 
party  hereby  rents  of  the  first  party  the 
premises  No.  678  Lincoln  avenue,  Detroit 
from  date  to  May  1,  1898;  tbe  rent  being 
paid  in  advance  to  March  1st  at  $12.00  per 
month;  and  second  party  also  to  pay  the 
water  tax  from  Nov.  1st  '97.  to  May  Ist  '98. 
First  party  guaranties  to  save  second  party 
harmless  from  any  loss  or  damage  on  ac- 
count of  the  claim  for  possession  set  up  by 
Mary  Sherman,  or  any  other  persons  claim- 
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Ing  under  the  title  set  up  by  her.  H.  E. 
Spalding.  T.  S.  Plsher.  Dated  Feb.  7,  1888." 
Mr.  Flsber  paid  Mr.  Spalding,  In  all,  $8i. 
The  case  of  Walker  v.  Fisher  was  decided  In 
this  court  May  17,  189a  In  that  case  it  was 
held,  upon  the  record  as  then  made,  that 
Mrs.  Shermao  was  entitled  to  the  rent  from 
Mr.  Fisher,  Instead  of  Mr.  Walker.  After  the 
decision  in  that  case  was  handed  down,  Mr. 
Fisher  assigned  his  claim  against  Mr.  Spald- 
ing for  the  $84  that  he  had  paid  to  him  for 
the  rent  to  Mrs.  Sherman.  She  sued  the  de- 
fendant for  that  amount,  and  obtained  ]udg> 
ment  against  him;  the  trial  Judge  directing 
a  verdict  la  her  favor.  The  defendant  has 
brought  the  case  here  by  writ  of  error. 

In  the  trial  in  the  circuit  court  the  defend- 
ant Interposed,  by  way  of  defense,  leases 
made  to  him  by  the  city  of  Detroit,  dated  No- 
vember 6,  1887,  which  had  been  obtained  by 
the  city  in  pursuance  of  sales  made  for  the 
nonpayment  of  the  taxes  for  the  years  1883, 
1884,  and  1885.  It  is  Insisted  by  the  defend- 
ant that  the  court  should  have  directed  a 
verdict  in  his  favor:  "(1)  Because  defend- 
ant has  shown  no  title  to  the  premises,  or 
right  of  possession  thereof,  during  the  time 
covered  by  the  bill  of  particulars;  (2)  be- 
cause title  to  said  premises  at  the  time  afore- 
said, and  the  right  of  possession  thereof, 
was  either  In  defendant  or  in  the  city  of 
Detroit"  Upon  the  part  of  the  plalntifT  It 
was  claimed  that  Mr.  Fisher  was  her  tenant, 
and  could  not  change  that  relationship  with- 
out first  yielding  to  her  the  possession  of 
the  premises.  The  circuit  Jndge  thought  the 
following  language  should  control  the  case, 
citing  Bertram  v.  Oook,  32  Mich.  518:  "One 
who  has  taken  possession  under  a  lease  can- 
not dispute  his  landlord's  title,  or  make  a 
valid  attornment  to  a  third  person;  nor  dur- 
ing his  tenancy  can  he  buy  in  any  outstand- 
ing title  without  the  landlord's  consent."  We 
think  the  circuit  Judge  misapprehended  the 
situation.  The  rule  is,  as  stated,  that  a  ten- 
ant Is  not  allowed  to  deny  bis  landlord's 
title,  or  to  do  any  act  inconsistent  therewith. 
But  what  the  defendant  was  seeking  to 
show  was  that  after  Mr.  Fisher  became  the 
tenant  of  Mrs.  Sherman,  her  title  in  fact  to 
the  property  ended,  and  when  It  ended  her 
right  to  collect  rent  ceased,  and  the  right  of 
Mr.  Spalding  to  collect  rent  commenced. 
Hlg  proposition  la:  "Where  the  lease  is 
made  without  any  stipulation  as  to  the  taxes, 
the  landlord  himself,  and  not  his  tenant  Is 
bound  to  pay  the  taxes;  and  the  tenant  may 
show  that  the  title  of  the  landlord  has  be- 
come extinguished  by  sale  for  taxes,  as  wdl 
as  by  the  voluntary  conveyance  of  the  land- 
lord, or  by  sale  on  execution  or  on  the  fore- 
closure of  a  mortgage.  This  Is  settled  law 
In  Michigan,  as  well  as  In  other  states.  Jen- 
klnson  v.  Winans,  108  Mich.  524,  67  N.  W. 
548;  Llllle  V.  Snow,  118  Mich.  611,  77  N.  W. 
241;  2  TayL  Landl.  &  Ten.  (8th  Ed.)  |  708; 
Keys  V.  Forrest  90  Md.  132,  45  AU.  22." 
These  authorities    support    this    contention. 


and  we  think  the  court  erred  In  taking  the 
case  from  the  jury  for  the  reason  stated  by 
him. 

The  plaintlft,  hi  addition  to  the  claim  al- 
ready discussed,  says  the  Judgment  'should 
not  be  disturbed  because  the  questions  in- 
volved are  res  adjudicate.  This  claim  is 
based  upon  the  following  facts:  After  the 
decision  In  this  court  of  Walker  v.  Fisher, 
Mr.  Spalding  commenced  a  suit  before  the 
circuit  court  commissioner  to  eject  Mr.  Fish- 
er. The  record  does  not  disclose  whether  it 
was  for  failure  to  pay  rent  or  not.  He  ob- 
tained a  Judgmoit  before  the  commissioner. 
The  case  was  appealed  to  the  circuit  court 
where  the  circuit  Judge  directed  a  verdict  In 
favor  of  Mr.  Fisher.  Mr.  Spalding  did  not 
appeal  that  case,  but  paid  up  the  costs.  The 
flies  and  records  of  that  case  were  not  In- 
troduced in  evidence  In  this  case,  btit  oral 
testimony  was  given  upon  the  part  of  the 
plaintlfT  tending  to  show  that  Mr.  Spalding 
claimed  title  uniee  his  tax  leases,  and  that 
Mr.  Fisher  attacked  them  all  for  irregu- 
larities, and  that  Judge  Frazer  directed  a 
verdict  for  the  defendant  on  two  grounds: 
First  that  titles  could  not  be  tried  In  such 
proceedings;  second,  that  Mr.  Spalding  was 
estopped  from  leasing  to  Mary  Sherman's  ten- 
ant. Testimony  was  given  by  defendant 
tending  to  show  that  the  verdict  was  direct- 
ed by  Judge  Frazer  in  the  case  of  Spalding 
V.  Fisher  solely  upon  the  ground  that  titles 
could  not  be  tried  in  such  proceedings.  He 
contends  that  the  case  went  off  upon  the 
law  question,  and  was  not  decided  upon  the 
merits.  There  is  a  discussion  of  the  rule 
which  should  govern  In  such  cases  In  Bond 
V.  Markstrum,  102  Mich,  at  page  17,  60  N.  W. 
282,  a  reference  to  which  will  make  further 
discussion  unnecessary  here.  We  are  un- 
able to  say  from  the  record  as  we  find  It 
whether  the  case  Is  res  adjudicate  or  not 
and  for  that  reason  reverse  the  Judgment  of 
the  court  below  and  grant  a  new  trial.  The 
other  Justices  concurred. 


PADMAN  T.  RHODES. 
(Supreme  Court  of  Michigan.  May  7,  1801.) 
TRBSPASS— CUTTINO  AND  RBMOVINO  TIMBBB 
—CONSENT  OF  OWNBR— BURDEN  OF  FKOOP. 
Where  action  Is  brought  under  Oomp. 
Laws,  i  11,204,  authorising  a  recovery  of  dam- 
ages for  the  wrongful  cutting  and  carrying 
away  of  timber,  trees,  etc.,  from  the  lands  of 
another  without  the  consent  of  the  latter,  the 
burden  of  showing  that  such  cutting  was  with- 
out the  owner's  consent  is  on  the  plaintiff. 

Error  to  circuit  court  Jackson  county; 
Erastus  Peck,  Judge. 

Action  of  trespass  by  Mary  B.  Padman 
against  Lorenzo  M.  Rhodes  for  cutting  and 
carrying  away  timber  froAi  plaintiff's  land. 
From  a  Judgment  lu  favor  of  defendant 
plaintiff  brings  error.    Affirmed. 

John  F.  Henlgan,  for  appellant  Parkin- 
son &  Campbell,  for  appellee. 
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MONTGOMERY,   C.  J.    Plaintiff.   In  her  i 
vwu  Tight  aad  ■■  airisaee  of  taer  euhtif,  I 

represents  an  ownersblp  of  an  nndlvided 
three-fourths  of  a  farm  of  200  acres  in  Jack- 
son county.  The  defendant  was  the  admln- 
latnttor  of  his  father's  estate,  and  In  posses- 
sion nnder  authority  from  the  heirs,  with 
authority  to  sell.  etc.  This  action  is  in  tres- 
pass for  cutting  trees.  The  declaration  con- 
tains a  common-law  count  for  trespass^  and 
one  imder  section  11,204,  Comp.  Laws.  On 
the  trial  the  circuit  Judge  charged  the  jury. 
In  part,  as  follows:  "There  are  two  connts 
of  the  declaration  of  the  plaintiff  in  this  case. 
The  first  count  charges  the  defendant  with  a 
trespass  nipon  lands,  in  the  ordinary  way.  I 
Instruct  you,  however,  that  the  plaintiff  can- 
not recover  under  this  first  count,  for  the 
reason  that  the  evidence  shows,  without  dis- 
pute, that  the  plaintiff  was  not  In  possession 
of  the  premises  at  the  time  the  alleged  tres- 
passes were  committed.  The  second  count 
of  the  declaration  charges  trespass  In  the 
cutting  of  trees,  and  injuring  them,  upon  the 
lands  of  the  plaintiff,  under  a  special  statute, 
being  consecutive  sections  11,204  and  11,205 
of  Miller's  Compilation.  Now,  the  elements 
necessary  to  constitute  a  case  under  this  stat- 
ute are  that  the  defendant  cut  the  trees  In 
question,  that  they  were  upon  the  lands  of 
another  person,  and  that  they  were  cut  with- 
out leave  of  the  owner;  and  so  in  this  case 
I  charge  yon  that,  to  justify  you  in  finding 
a  verdict  for  the  plaintiff,  it  mnst  appear, 
and  by  a  preponderance  of  the  evidence,  that 
the  defendant  cut  the  trees  in  question,  that 
they  were  upon  the  lands  of  the  plaintiff,  and 
that  the  cntting  was  done  by  the  defendant 
without  the  leave  of  the  plaintiff,  her  moth- 
er, or  sister,  Miss  Dancer."  No  complaint  is 
made  of  the  instruction  limiting  the  plaintiff 
to  the  statutory  count,  bnt  error  is  assigned 
upon  that  portion  relating  to  the  burden  of 
proof  nnder  that  count.  The  statute  pro- 
vides that  "every  person  who  shall  cut  down 
or  carry  off  any  wood,  underwood,  trees  or 
timber  •  •  *  without  the  leave  of  the 
owner  thereof  •  •  •  shall  be  liable  to 
the  owner  of  snch  land  *  *  *  in  three 
times  the  amount  of  damages  which  shall  be 
assessed  therefor,"  etc.  The  statute  Is  penal 
in  its  nature,  and,  to  malce  the  defendant  li- 
able under  it,  all  the  essential  ingredients  of 
the  wrong  legislated  against  must  appear. 
It  is  conceded  that  the  avorment  that  the 
cntting  was  without  the  leave  of  the  owner 
was  necessary.  This  is  bnt  a  recognition  of 
the  general  rule  that,  where  there  is  an  ex- 
ception in  the  enacting  clause  of  the  statute, 
the  pleader  must  negative  the  exception. 
People  V.  CurOs,  %  Mich.  214,  84  N.  W.  767, 
and  cases  cited.  It  being  necessary  to  al- 
lege that  the  defendant  committed  the  act 
without  leave  of  plaintiff,  it  was  also  neces- 
sary to  prove  It  In  Shaw  t.  Ashford,  110 
Mich.  634,  68  N.  W.  281,  we  held  that  an  affi- 
davit to  bold  to  ball,  made  by  one  who  could 
not  of  his  own  knowledge  negative  permis- 


sion of  the  owner  wiiir  1Mb  «tatnte,  was 
tntaBy  aefccttve.  We  think  the  instruction 
was  proper.  It  is  obvious  that  the  mitiga- 
tion of  damages  under  section  11,205,  by 
showing  that  the  trespass  was  casual  or  In- 
voluntary, is  quite  another  thing  than  the  de- 
fense that  no  right  of  action  has  been  shown 
under  section  11,204,  because  of  failure  to 
prove  that  the  trees  were  cut  without  leave 
of  the  owner.  In  most  cases  the  plaintiff 
can  recover  under  a  conimon-law  count  with- 
out the  necessity  of  making  this  proof,  but 
the  conrt  in  this  case  held,  and,  we  assume, 
properly,  that  no  recovery  could  be  had  un- 
der the  general  count  The  jury,  in  answer 
to  a  special  question,  found  that  the  defend- 
ant did  not  cut  the  trees  without  leave  of  the 
owner.  This  finding  negatives  plaintiff's 
right  to  recover  nnder  this  statute.  Some 
criticism  is  made  of  the  charge  in  other  re- 
spects, which  we  find  unfounded.  Judgment 
la  affirmed.    The  other  justices  concurred. 


GDRTISS  V.  PERRY  et  ax. 
(Supreme  Court  of  Michigan.     May  7,  1901.) 

UlilTATION   OF  ACTIONS— NEW   PROMISB- 
PATMBNT— HUSBAND   AND  WIFB 

—JOINT  mortoaoe;. 
Under  Comp.  Laws,  U  9741,  9745,  provid- 
ing tliat  no  joint  contractor  shall  lose  the  ben- 
efit of  the  bar  of  limitations  by  a  subsequent 
promise  or  payment  made  by  his  joint  con- 
tractor, a  payment  made  by  a  nusband,  and  In- 
dorsed without  the  consent  of  his  wife,  on  a 
mortgage  jointly  executed  by  them,  does  nut 
defeat  the  bar  of  limitations  in  favor  of  the 
wife. 

Appeal  from  drcnlt  court  Kent  county,  in 
chancery;  Alfred  Woicott  Judge. 

Suit  by  George  8.  Curtiss  against  Feleg  R. 
Perry  and  wife  to  foreclose  a  mortgage. 
From  a  decree  in  favor  of  defendants,  plain- 
tiff appeals.    Affirmed. 

SL  C.  Watklus  and  Frank  Kntts,  for  appel- 
lant   James  A.  Lombard,  for  appellees. 

LONG,  J.  Bill  to  foreclose  a  mortgage 
made  by  the  defendants,  who  are  husband 
and  wife.  The  mortgage  was  made  Septem- 
ber 30, 1876,  for  $600.  It  covered  three  small 
parcels  of  land  owned  by  the  husband  and 
an  80-acre  piece  owned  by  the  wife.  It  be- 
came due  three  years  after  date.  The  de- 
fendants claim  that  the  mortgage  has  been 
paid,  or  that  U  It  has  not  been  paid  in  full, 
that  it  Is  barred  by  the  statute  of  limitations. 
It  Is  conceded  that  the  mortgage  Is  barred 
by  the  statute  unless  a  certain  indorsement 
on  the  mortgage  of  five  dollars  was  made 
by  the  defendants  on  June  22,  1889.  From 
the  view  we  take  of  the  case,  it  is  not  neces- 
sary to  determine  any  other  question  than 
that  whether  the  five  dollars  was  paid.  If 
paid  at  all,  by  and  with  the  consent  of  Mrs. 
Perry.  The  court  below  found  that  though 
the  five  dollars  was  in  fact  paid  by  Mr.  Per- 
ry, it  could  in  no  way  operate  to  prevent  the 
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running  of  tbe  statnte  as  to  defendant  Mrs. 
Peri7,  and  entered  a  decree  dismissing  the 
'Complainant's  bill.  A  motion  for  rehearing 
was  made  by  tbe  complainant  for  the  pur- 
pose of  Introducing  testimony  to  show  that 
Mr.  Perry  w&a  tbe  general  agent  of  Mrs. 
Perry.  This  motion  was  denied.  Complain- 
ant appeals.  Both  defendants  testify  that 
tbe  debt  for  which  the  mortgage  was  given 
to  secure  was  the  debt  of  Mr.  Perry..  We 
are  satisfied  tbat  under  the  evidence^  tbe 
court  was  not  In  eiTor  in  finding  that  tbe 
five  dollars  was  paid  without  tbe  knowledge 
and  consent  of  Mrs.  Perry,  and  that  the  pay- 
ment would  not  operate  to  relieve  tbe  mort- 
gage from  the  bar  of  the  statute  as  to  her. 
Sections  9741  and  9745,  Comp.  Laws,  provide 
ttiat  one  Joint  contractor  cannot,  by  an  in- 
dividual payment,  bind  another  Joint  con- 
tractor so  as  to  prevent  the  statute  of  limita- 
tions running  in  his  favor;  and  in  Rogers  v. 
.Anderson,  40  Mich.  290,  it  was  held  that  tbe 
Joint  maker  of  a  note  does  not  lose  the  bene- 
fit of  the  statute  by  payments  made  by  an- 
other Joint  maker.  See,  also,  Holcomb  v. 
Sloan,  89  Mlcb.  173.  The  claim  made  that 
the  husband  was  the  general  agent  of  the 
wife  can  have  no  force.  There  Is  nothing 
in  the  record  to  show  that  the  payment  was 
made  by  or  with  her  knowledge  or  consent. 
Tbe  decree  below  must  be  afiSrmed,  with 
i-osts. 

MONTGOMERY,  a  J.,  did  not  sit.     The 
other  Justices  concurred. 


BOARD  OP  WATER  COM'RS  OF  CITT  OP 

DETROIT  V.   COMMISSIONERS  OP 

PARKS  AND  BOULEVARDS. 

{Supreme  Court  of  Michigan.     May  7,  1901.) 

MUNICIPAI.    CORPORATIONS— PARKS-WATBR 
RATBS. 

No  appropriation  having  been  made  by  the 
city  council  of  the  city  of  Detroit,  for  the  use 
of  the  park  board,  to  pay  for  water  for  the 
operation  of  drinking  fountains,  hydrants,  etc., 
the  Detroit  waterworks  was  not  entitled  to  re- 
cover from  the  park  board  for  water  so  fur- 
nished. 
Long  and  Qrant,  JJ.,  dissenting. 

Certiorari  to  circuit  court,  Wayne  county; 
George  S.  Hosmer,  Judge. 

Certiorari  to  the  circuit  court  of  Wayne 
county  to  review  its  action  In  denying  the 
application  of  the  board  of  water  commis- 
sioners of  the  city  of  Detroit  for  mandamus 
to  require  the  commissioners  of  parks  and 
boulevards  to  audit  relator's  claim  for  water 
rntes.    Writ  denied. 

Gray  &  Gray,  for  relator.  Timothy  K. 
Tarsney,  for  respondent. 

GRANT,  J.  Tbe  main  question  in  this 
onse  la,  must  the  board  of  water  commission- 
ers of  the  city  of  Detroit  furnish  water  for 
Hio  public  parks  of  the  city  without  charge? 
Tlie  relator  is  a  corporation  organized  under 


Act  No.  90,  Sess.  Laws  1S53.  By  the  terms 
of  tbe  act  tbe  possession  and  control  of  the 
waterworks  are  vested  in  the  relator.  It  is 
vested  with  the  sole  power  to  assess  the  wa- 
ter rates  to  be  paid  by  tbe  owner  or  occu- 
pant of  each  house  or  other  building  having 
ot  using  water.  It  Is  also  authorized  to  pur- 
chase such  land  and  materials,  and  to  con- 
struct such  reservoirs,  etc,  "as  shall  be  deem- 
ed necessary  or  desirable  to  furnish  a  full 
supply  of  water  for  public  and  private  use  in 
said  city."  It  is  also  required  to  invest  any 
surplus  not  required  for  tbe  payment  of  run- 
ning fficpenses  or  the  extension  of  its  works 
so  as  to  make  the  same  available  for  the 
payment  of  interest  and  principal  of  the 
bonds  issued  in  pursuance  of  the  act  It  is 
also  vested  with  power  "to  construct  reser- 
voirs. Jets  and  fire  hydrants,  at  such  locali- 
ties in  said  city  as  they  may  deem  expedient 
and  necessary,  and  to  lay  pipes  in  and 
through  all  tbe  alleys  and  streets  of  said  dty; 
and  also  to  construct  in  such  localities  as 
they  may  deem  expedient,  not  exceeding  one 
to  each  block,  hydrants  for  public  use,  and 
to  keep  the  same  in  repair;  and  also,  with 
the  consent  of  the  common  council  of  said 
city,  to  construct  fountains  in  the  public 
squares,  or  other  public  g^unds  of  said  city 
as  they  shall  deem  expedient."  The  theory 
of  the  act  seems  to  be  that  it  is  to  be  main- 
tained by  the  consumers  of  water,  it  was 
not  contemplated  that  it  should  be  supported 
by  a  tax  upon  the  city.  Th«:e  is  nothing  in 
the  act  to  indicate  that  it  was  the  Intention 
of  the  legislature  to  require  water  to  be  fur- 
nished to  the  public  parks,  buildings,  etc.,  in 
the  city,  free.  It  is  manifest,  therefore,  that. 
If  the  contention  of  the  respondent  be  main- 
tained, the  cost  of  water  furnished  to  the 
parks  and  for  other  public  purposes  will  not 
be  paid  by  a  tax  upon  the  Inhabitants  of  the 
city,  bat  must  be  paid  by  the  consumers  of 
water.  These  water  rates  are  not  taxes. 
Jones  T.  Board,  S4  Mich.  273;  Preston  v. 
Same,  117  Mich.  589,  76  N.  W.  92.  If  a  pri- 
vate corporation  had  been  authorized  to  sup- 
ply the  city  and  its  inhabitants  with  water 
for  public  and  private  use,  and  In  granting 
the  franchise  the  city  made  no  provision  that 
water  should  be  furnished  free  for  public 
uses,  it  would  hardly  be  contended  that  such 
corporation  could  be  compelled  to  furnish  it 
free  for  those  purposes.  The  relator  was  evi- 
dently established  in  the  interests  of  econo- 
my, and  for  that  reason  the  exclusive  pow- 
er was  vested  in  a  board  consisting  of  five 
persons.  The  fact  that  the  legislature,  by. 
Act  No.  302,  Laws  1873,  authorized  an  an- 
nual levy  of  a  tax  of  $75,000,  to  be  used  in 
payment  of  Interest  upon  the  bonds  Issued  by 
said  board,  does  not  detract  from  or  add  to 
the  powers  of  the  board  under  its  act  of  in- 
corporation. It  In  no  manner  affects  the 
right  of  the  board  to  fix  the  water  rates,  or 
implies  that  water  must  be  furnished  free 
for  public  purposes.  We  are  therefore  of  the 
opinion  that  relator  ia  empowered  to  charge 
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reasonable  rates  for  water  fumlghed  for  pub- 
lic purposes,  and  that  the  legislature  alone 
possessea  the  power  to  exempt  tbe  city  from 
the  payment  of  water  rates. 

It  la  also  vofgvi  as  a  defense  that  the  board 
of  estimates  made  no  provision  for  raising 
the  money,  and  that  therefore  there  are  no 
funds  out  of  which  to  pay.  We  think  this 
defense  is  not  available.  The  prayer  of  the' 
petition  is  that  the  respondents  audit  the  ac- 
count. The  respondents  are  not  the  custodi- 
ans of  the  moneys.  By  Act  No.  380,  Loc. 
Acts  1897,  the  bills  must  be  audited  by  the 
respondents,  after  which  they  are  delivered 
to  the  comptroller,  who  is  authorized  to  sub- 
mit the  same  to  the  council  with  his  approval 
or  disapproval.  Should  the  authorities  whose 
duty  it  is  to  pay  refuse  to  pay  after  the  bill 
la  audited,  this  question  might  arise.  We 
presume,  however,  there  will  be  no  .difBculty, 
Inasmuch  as  the  main  object  of  this  suit  was 
to  settle  the  power  of  the  relator.  The  writ 
should  issue. 

LONG,  J..  coDcnrred  with  GRANT.  J. 

MOORE,  J.  I  cannot  agree  with  the  con- 
clusion reached  by  Mr.  Justice  GRANT.  Sec- 
tion 2,  of  the  act  approved  March  8,  1873, 
being  section  540  of  laws  relating  to  the  city 
of  Detroit,  requires  the  common  council  to 
Include  in  the  general  tax,  annually,  the  sum 
of  ¥75,000,  to  be  paid  over  to  the  water  board, 
to  be  used  in  the  payment  of  the  Interest, 
so  far  as  may  be  necessary,  on  any  outstand- 
ing bonds  issued  for  the  purposes  of  the 
board;  the  balance  to  go  into  a  sinking  fund 
to  be  used  in  paying  the  bonds  when  they 
mature.  Section  528  of  the  laws  relating  to 
the  city  requires  the  council  to  assess  on  all 
the  taxable  property  of  the  city  such  sums 
as  the  board  of  water  commissioners  need, 
over  and  above  the  revenue  of  the  board,  to 
meet  the  payment  of  the  principal  and  inter- 
est of  the  bonds  issued.  It  Is  shown  In  Pres- 
ton ▼.  Board,  117  Mich.  580,  76  N.  W.  92, 
that  from  1882  to  1895,  inclusive,  there  was  re- 
ceived from  water  rates  $4,952,959.30,  while 
there  was  paid  by  the  city  during  the  same 
time  $1,036,532.81,  of  money  raised  upon  aU 
the  taxable  property  of  the  city.  It  was  also 
shown  that  the  water  used  by  the  flre  de- 
partment, the  park  commissioners,  and  for 
all  other  purposes  which  may  be  called  water 
used  for  public  purposes,  was  only  4  per 
cent  of  the  pnmpage  of  the  waterworks. 
The  dty  then  has  paid,  by  tax  levied  on  all 
the  taxable  property  of  the  city,  upward  of 
18  per  cent  of  the  entire  receipts  of  the  wa- 
ter board,  while  it  has  used  only  about  4  per 
cent  of  the  pumpage.  Section  430  of  the  laws 
relating  to  the  city  of  Detroit  requires  the 
park  and  boulevard  commissioners,  annually, 
to  submit  to  the  common  council  an  estimate 
of  the  needs  of  the  board  for  the  ensuing 
year,  which  estimate  shall  specify  the  sums 
desired  for  each  of  the  several  objects  of  ex- 
penditure.   The   following   section   provides 


for  the  raising  of  this  money  Ijy  a  general 
tax,  and  that  when  raised  it  shall  be  paid 
out  only  for  the  purposes  approved  by  the 
common  council  and  board  of  estimates.  By 
the  next  section,  the  commissioners  are  for- 
bidden to  incur  any  liability  during  any  fis- 
cal year  In  excess  of  the  money  in  any  fund, 
or  not  authorized  by  the  common  council. 
By  section  611  of  the  laws  relating  to  the 
city  of  Detroit  it  is  made  the  duty  of  the 
board  of  water  commissioners,  when  the  nec- 
essary funds  are  supplied,  to  make  such  pro- 
vision as  shall  be  necessary  to  furnish  a  full 
supply  of  water  for  public  and  private  use. 
The  following  section  requires  the  board  to 
provide  fire  hydrants  at  such  localities  as 
may  be  ordered  by  the  flre  commission  or 
the  common  council;  the  expense  thereof  to 
be  paid  from  the  funds  of  the  fire  commis- 
sion, when  ordered  by  It  and  from  the  ap- 
propriate fund  of  the  dty  when  ordered  by 
the  common  coundl.  It  also  provides  that 
the  board  may  erect  drinking  hydrants  for 
public  use  in  each  block  of  said  city,  and, 
with  the  consent  of  the  common  council,  may 
erect  fountains  In  such  public  grounds  of  the 
city  as  thejr  may  deem  expedient  It  will  be 
observed,  Uie  erection  of  fountains  is  Impos- 
sible, either  by  the  board  of  park  commis- 
sioners or  the  board  of  water  commissicMiers. 
without  the  consent  of  the  common  council. 
The  erection  of  fire  hydrants  Is  impossible, 
except  by  the  consent  of  the  flre  commission, 
whose  funds  must  be  provided  by  general  tax, 
or  by  the  common  coundl.  It  is  also  dear 
that  flre  hydrants,  without  an  adequate  sup- 
ply of  water,  would  be  of  little  use,  while 
drinking  hydrants  and  fountains  would  be 
such  only  In  name,  unless  supplied  with  wa- 
ta:.  The  provision  for  the  assessment  of  wa- 
ter rates  by  the  board  is  found  in  section 
513  of  the  laws  relating  to  the  dty  of  Detroit. 
It  reads  as  follows:  "Said  commissioners 
shall,  from  time  to  time,  cause  to  be  assessed 
the  water  rate  to  be  paid  by  the  owner  or 
occupant  of  each  house  or  other  building  hav- 
ing or  using  water,  upon  such  basis  as  they 
shall  deem  equitable;  and  such  water  rate 
shall  become  a  continuing  lien  until  paid,  up- 
Mi  such  house  or  other  building,  and  upon 
the  lot  or  lots  upon  which  such  house  or  other 
building  is  situated."  It  will  be  observed 
that  authority  is  nowhere  given  to  assess  the 
flre  department  or  the  board  of  park  com- 
missioners, or  the  dty  of  Detroit  for  water 
used  by  these  various  departments.  In  view 
of  the  fact  that  the  dty  is  paying  for  the 
water  used  by  its  various  departments  three 
or  four  times  as  much  as  Is  paid  by  the  or- 
dinary consumer,  this  failure  to  confer  au- 
thority upon  the  water  board  is  very  signifl- 
cont  Section  428  provides  that  the  commis- 
sioners shall  have  the  control  and  manage- 
ment and  shall  have  charge,  of  the  improve- 
ment and  maintenance  of  all  the  parks  and 
public  grounds  of  said  city,  including  Bdle 
Isle  Park,  and  shall  have  control  of  the  im- 
provement and  maintenance  of  the  boule- 
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Tarda.  Tbe  commissioners  then  bavlng  the 
right.  In  the  improTement  of  the  parks  and 
boulevards,  to  erect  fountains,  when  the 
funds  are  raised  by  the  board  of  estimates 
and  the  common  council,  it  wonld  seem  to 
follow,  by  implication,  that  tbe  water  neces- 
sary to  be  used  to  supply  these  fountains 
should  not  be  made  a  charge  against  the  park 
and  boulevard  commission.  The  property  un-- 
der  the  control  of  these  boards  Is  the  proper- 
ty of  tbe  city  of  Detroit  Tbe  boards  are 
part  of  the  municipal  machinery,  called  into 
being  for  the  purpose  of  managing  the  sev- 
eral departments  placed  under  their  con- 
trol, not  for  their  own  benefit,  but  for  the 
benefit  of  tbe  city  of  Detroit  and  Its  citizens. 
I  think  tbe  writ  should  be  denied. 

MONTGOMERY,  0.  J„  concurred  with 
MOORBi  J. 

HOOKER,  J.  I  am  unable  to  find  In  the 
water  board  act  any  provision  that  makes 
the  furnishing  of  water  free  for  drinking 
hydrants  or  fountains,  except  when  they  are 
erected  by  tbe  water  board  under  the  terms 
of  said  act  The  park  board  ipay  doubtless 
erect  fountains  under  the  provisions  of  tbe 
park  board  act  without  tbe  concurrence  of 
the  water  board,  but  It  Is  nowhere  made  tbe 
duty  of  the  water  board  to  supply  them  with- 
out compensation.  Tbe  act  providing  for  a 
board  of  park  commissioners  contains  no  im- 
plication that  such  board  may  impose  tbe  ex- 
pense of  improving  or  maintaining  the  parks 
upon  any  other  board  or  department  of  tbe 
city  government  but,  on  tbe  contrary,  con- 
templates that  provision  for  such  expendi- 
tures shall  be  made  by  general  tax,  and 
the  board  Is  limited  to  such  expenditures  as 
the  council  may  authorize.  Tbe  board  of  wa- 
ter commissioners  Is  not  under  obligation  to 
furnish  water  without  pay.  The  park  board 
Is  prohibited  from  incurring  obligations  be- 
yond the  amount  appropriated  for  specific 
purposes.  It  does  not  appear  that  an  appro- 
priation has  ever  been  made  for  water,  or 
that  any  such  item  has  ever  been  allowed  or 
paid.  On  tbe  contrary,  the  council  has  re- 
fused such  appropriations,  ui>on  tbe  claim 
that  it  Is  the  water  commissioners'  duty  to 
furnish  tbe  water  without  cbargei.  The  writ 
should  be  denied. 


MEMOBANDUM  DECISIONS. 


MORRIS  V.  LOVE  et  al.  (Supreme  CJourt  of 
Iowa.  April  12,  1901.)  Appeal  from  district 
court  Howard  county;  A.  N.  Hobson,  Judge. 
R  R.  Acres,  for  appellant  P.  F.  McHugh,  for 
Appellee. 

PER  CURIAM.  This  appeal  raised  predse- 
It  the  same  question  decided  in  Morris  v. 
fx>wry  (at  the  present  session)  85  N.  W.  788, 
and,  following  that  case,  the  tnling  of  the  dis- 
trict court  is  affirmed. 


KLEINOW  et  al.  v.  KLEINOW  et  al.  (Su- 
preme C!ourt  of  Michigan.  April  25,  1901.) 
Appeal  from  circuit  court,  Wayne  county;  Wil- 
liam L.  Carpenter,  Judge.  Proceedings  by  Otto 
Kleinow  and  daughters  against  Herman  Klein- 
ow  and  others  for  the  partition  of  all  tlie  lands 
of  Frederick  Kleinow,  deceased,  wherein  Her- 
man Kleinow  filed  a  cross  bill  in  the  nature 
of  an  answer  alleging  title  to  a  part  of  the 
estate.  From  a  judgment  in  favor  of  the  other 
defendants,  Herman  Kleinow  and  plaintiffs  ap- 

Seal.    Affirmed.    Bd.  E.  Kane,  for  appellants, 
ohn  O.  Hawley,  Wm.  M.  Mertz,  and  Morss 
Rohnert,  for  appellees. 

HOOKER,  J.  Frederick  Kleinow  was  the 
ancestor  of  all  of  the  parties,  both  complainant 
and  defendant  except  four.  One  of  these, 
Minna  Kleinow,  was  his  widow,  while  Kate 
was  tbe  wife  of  Frederick  Kleinow,  Jr.,  Anna 
tbe  wife  of  Otto  Kleinow,  and  Mary  tbe  wife 
of  Herman.  All  joined  in  the  original  bill  for 
a  partition  of  property  left  by  Frederick,  ex- 
cept Herman,  Mary,  and  Minna,  who  were 
made  defendants.  Mary  and  Minna  answered, 
and  Herman  filed  an  answer  in  the  nature  of  a 
cross  bill,  in  which  he  alleged  that  he  entered 
into  possession  of  a  certam  parcel  of  about 
33  acres  under  a  contract  of  purchase  made 
with  his  father,  in  consideration  of  various  serv- 
ices, past  and  prospective,  performed  and  there- 
after to  be  performed  by  him,  and  a  promise 
to  pay  to  his  father  annually  $70  during  the 
lifetime  of  bis  father;  also  alleging  pertormance 
upon  bis  part  that  he  had  made  large  improve- 
ments in  reliance  upon  said  contract  and  pray- 
ing a  decree  for  specific  performance.  The 
learned  circuit  jadge  sustained  the  claim  made 
by  this  answer,  and  made  a  decree  for  specific 
performance.  The  complainants  have  appeal- 
ed, and  counsel  seem  to  agree  that  the  only 
question  before  us  is  whether  defendant  Her- 
man Kleinow  is  entitled  to  specific  performance. 
Defendant's  claim  is  supported  mainly  by  al- 
leged statements  of  Frederick,  the  father,  and 
the  acts  and  conduct  of  the  parties.  No  wit- 
ness to  the  nlieeed  contract  is  produced;  Freder- 
ick being  dead,  and  defendant  having  been 
treated  as  disqualified  by  tbe  statute.  He  was 
a  witness,  but  testimony  upon  this  point  was 
objected  to,  and  not  given  by  him.  The  con- 
duct of  the  parties  and  the  statements  of 
Frederick  to  his  intimate  friends  convince 
us  of  the  truth  of  Herman's  claim,  and  in 
our  opinion  justify  the  decree  of  tbe  trial  court, 
which  is  therefore  affirmed,  with  costs  against 
the  complainants  personally,  and  not  against 
the  estate.    The  other  justices  concurred. 


GOODNATTTRB  v.  SCHDTT  «t  al.  (Su- 
preme Court  of  Minnesota.  May  10,  1901.) 
Appeal  from  district  court,  Steele  county; 
Thomas  S.  Buckbam.  Judge.  Action  by  O.  J. 
Goodnature  against  Alexander  Schutt  and  an- 
other. Verdict  for  defendants.  Prom  an  order 
denying  a  new  trial,  plaintifF  appeals.  Affirm- 
ed. R.  P.  Hoskyn,  and  Lafayette  French,  for 
appellant  Wheelock  &  Sperry,  for  respond- 
ents. 

PER  CURIAM.  This  action  was  brought  by 
appellant  to  recover  $22.27,  the  balance  of  a 
threshing  bill,  against  Alexander  Schutt,  owner 
of  the  land  npon  which  the  crops  were  grown, 
and  one  Thomas  Thompson,  his  tenant  A  ver- 
dict waa  returned  by  the  jury  in  favor  of  ap- 
pellant for  the  sum  of  $4.50,  being  the  dif- 
ference between  the  amount  Mr.  Schutt  had 
already  paid  and  one-half  of  the  bill.  The 
only  qnestion  at  issue  in  this  case  in  the  trio) 
court  was  whether  or  not  defendant  Schutt 
was  liable  for  the  entire  amount  of  the  bill, 
and  whether  or  not  the  amount  paid  was  npon 
his  own  account  in  payment  of  his  half  of  the 
bill,  which  liability  be  acknowledged,  or  if 
it  bad  been  paid  in  behalf  of  Thompson,  bis 
tenant.    We  have  examined  the  evidence,  and 
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fltid  that  it  snpporta  the  rerdlct  W%  hare 
also  examined  the  other  aasigpinenta  of  error 
in  reference  to  the  introduction  of  evidence 
iind  in  regard  to  the  charge  of  the  court,  and 
tiud  them  of  not  sufficient  force  to  warrant  coa- 
sideration.    Order  affirmed. 


GOULD  T.  DUFFY.  (Supreme  Court  of 
Minnesota.  EVb.  8,  1901.)  Appeal  from  dis- 
trict coart,  Polk  county;  Willieon  Watts,  Judge. 
Action  by  William  Gould  against  Frank  J. 
DnSj.  Verdict  for  plaintiff.  From  an  order 
denymg  a  new  trial,  defendant  appeals.  Affirm- 
ed. Tracy  K.  Bangs,  and  A.  A.  Miller,  for 
appellant.  Montague  &  Morrison,  and  De  For- 
est Bucklen,  for  respondent. 

PER  CURIAM.  There  are  no  assignmente 
of  error  in  this  case,  except  those  wnich  go 
to  the  sufficiency  of  the  evidence  to  support 
the  verdict,  and  the  other  qnestions  discussed 
by  appellant  will  not  be  considered.  The  rec- 
ord having  been  examined,  and  the  verdict 
found  to  be  sustained  by  the  evidence,  the 
order  of  the  trial  court  denying  the  motion  for 
a  new  trial  is  affirmed. 


PLYMOUTH  CLOTHING  HOUSE  v.  LEN- 
NON.  (Supreme  Court  of  Minnesota.  April  R, 
1901.)  Appeal  from  district  court,  Ramsey 
county;  Olin  B.  Lewis,  Judge.  Action  by  the 
Plymouth  Clothing  House  against  George  E. 
Lennon.  Verdict  for  defendant.  From  an  or- 
der denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. Nelson  &  Bramhall,  for  appellant. 
How  &°  Taylor,  for  respondent. 

PER  (3URIAM.  We  have  attentively  con- 
sidered all  of  the  assignments  of  error  m  this 
case,  and  we  do  not  deem  them  of  sufficient 
merit  to  warrant  discussion.    Order  affirmed. 


RED  LAKE  COUNTY  v.  MBEHAN  et  al. 
(Supreme  Oiurt  of  Minnesota.  May  10,  1901.) 
Appeal  from  district  court,  Red  Lake  county; 
William  Watts,  Judge.  Action  by  Red  Lake 
county  against  Patrick  Meeban  and  James 
Meeban.  Judgment  for  plaintiff.  Defendants 
appeal.  Affirmed.  Henry  W.  Lee,  tor  appel- 
lants.   F.  A.  Grady,  for  respondent 

PER  CURIAM.  In  proceedings  for  the  col- 
lection of  taxee  levied  in  the  year  1898,  defend- 
ants interposed  an  answer,  alleging  the  sum 
of  $747.S!i3,  which  had  been  levied  against  them 
for  personal  property  taxes  for  that  year,  was 
an  unjust,  partial,  and  unfair  assessment;  that 
the  proper^  was  not  assessed  at  its  true  value; 
that  the  rate  of  the  assessment  was  fraudulent- 
ly fixed  by  a  conspiracy  between  the  different 
assessors  to  assese  lumbermen  at  a  higher  rate 
than  other  Interests;  that  the  property  had 
orif^nally  been  assessed  at  $6,418;  that  the 
board  of  review  for  the  city  of  Thief  River 
Falls  illegally  raised  the  assessment  from  that 
amount  to  the  sum  of  $22,322,  without  any  no- 
tice to  defendants;  that  thereafter  the  county 
hn-rd  of  equalization  for  Red  Lake  county 
reduced  the  assesement  to  the  sum  of  $16,904, 
nnd  that  subsequently  the  state  board  of  equal- 
ization increased  the  amount  to  $16,989;  fur- 
ther, that  defendants  had  been  doubly  assess- 
ed upon  a  steamboat,  certain  wagons,  and 
other  property,  which,  contrary  to  law,  was 
assessed  in  both  the  town  of  Thief  River  Falls 
and  in  Beltrami  county,  and  that  defendants 
had  paid  the  taxes  upon  the  property  so  assess- 
ed in  Beltrami  county.  The  trial  court  found 
as  a  fact  that  the  sum  of  $16,989,  as  arrived 
at  by  the  state  board  of  equalization,  was  an 


unfair  and  unequal  assesement,  and  that  the 
amount  of  such  assessment  should  have  been 
$7,100,  and  no  more,  and  as  a  conclusion  of 
law  found  that  the  tax  levied  for  that  year 
should  be  reduced  from  the  sum  of  $747.63  to 
the  sum  of  $371.66,  and  ordered  judgment  ac- 
cordingly. It  was  immaterial  that  a  part  of 
the  property  was  assessed  in  another  county, 
and  It  was  no  defense  that  relators  had  paid 
such  tax  in  that  county,  inasmuch  as  it  appears 
front  the  evidence  that  the  property  was  sul>- 
ject  to  taxation  in  Red  Lake  county.  The  al- 
legation that  the  assessors  had  entered  into  a 
conspiracy  to  assess  lumbermen  at  a  higher 
rate  than  other  property  owners  was  inim.n- 
terial,  and  it  was  immaterial  that  the  varioii^i 
boards  of  review  refused  to  reduce  the  amouni 
of  the  assessment,  and  that  relators  bad  uo 
notice  thereof.  There  was  essentially  only  one 
question  for  the  court  to  pass  upon,  and  that 
was,  what  was  the  assessable  value  of  the 
property  at  the  time  the  tax  was  levied}  An 
examination  of  the  record  shows  that  the  find- 
ing of  the  trial  court  is  amply  supported  by  the 
evidence.    Judgment  affirmed. 

.  STATE  T.  O'BRIEN  et  al.  (Supreme  Coort 
of  Minnesota.  April  12,  1901./  Appeal  from 
district  court,  Swift  county;  G.  E.  Qvale,  Judge. 
Proceeding  by  the  state  of  Minnesota  against 
Patrick  ()*Brien  and  others.  From  an  order 
denying  a  motion  to  make  a  complaint  more 
definite,  defendants  appeal.  Dismissed.  John 
H.  Ives,  for  appellants.  F.  P.  Olney,  for  the 
State. 

PER  CURIAM.  Appeal  from  an  order  deny- 
ing a  motion  to  make  the  complaint  more 
definite  and  certain.  Plaintiff's  counsel  claim 
the  order  is  nonappealable  and  move  to  dismiss. 
In  American  Book  Co.  v.  Kingdom  Pub.  Co., 
71  Miun.  300,  73  N.  W.  1089,  we  expressly  dis- 
approved the  rule  laid  down  in  Pugh  v.  Rail- 
road Co.,  29  Minn.  390,  13  N.  W.  189,  as  to 
the  appealability  of  such  an  order,  and  with  a 
dear  Intimation  that  it  would  not  be  thereafter 
followed.  We  now  expressly  overrule  the  Pugh 
Case,  and  hold  that,  as  such  an  order  relates 
to  a  matter  of  procedure  and  may  be  reviewed 
on  an  appeal  from  the  judgment,  if  one  is 
obtained  against  the  defendants,  it  is  not  ap- 
pealable under  our  statute.  "Die  appeal  Is  dis- 
missed, but  without  statutory  costs.  Appeal 
dismissed. 


WALTERS  T.  BERNARD  et  al.  (Supreme 
Court  of  South  Dakota.  Feb.  12,  1901.)  Ap- 
peal from  circuit  court.  Union  county;  Joseph 
W.  Jones,  Judge.  Action  by  John  Walters 
against  CSiarles  Bernard  and  others.  From  a 
judgment  for  defendants,  plaintiff  appeals.  Af- 
firmed. E.  W.  Miller  and  W.  E.  Gantt,  for 
appellant.  R.  3.  Chase  and  E.  CL  Bricson,  tor 
respondents. 

CORSON,  3.  This  Is  an  action  brought  by 
the  plaintiff  for  an  accounting  and  leave  to  re- 
deem from  a  certain  mortgage  executed  upon 
property  described  in  the  complaint.  The  court 
below  held  that  the  action  was  barred  by  the 
statute  of  limitations  and  the  plaintiff  has  ap- 
pealed. As  the  facts  found  by  the  court  bear- 
ing upon  the  defense  of  the  statute  of  limita- 
tions and  the  questions  presented  are  practical- 
ly the  same  as  those  found  in  tlie  case  of  Houts 
V.  Hoyne  (recently  decided  by  this  court)  84  N. 
W.  7t3.  a  further  discussion  of  the  questions 
involved  will  not  be  necessary;  and,  ruled  by 
that  decision,  the  judgment  of  the  drcnit  conn 
is  affirmed. 
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ABANDONMENT. 

Of  homestead,  see  "Homestead,"  !  8. 

ABATEMENT. 

Of  nnisance,  see  "Noisance,"  {  1. 

Pleas  in  abatement,  see  "Oriminal  Law,"  {  6. 

ABATEMENT  AND   REVIVAL 

Electioii  of  ttmtdj,  see  "Electimi  ot  Reme- 
dies." 

Judgment  as  bar  to  another  action,  see  "Jadg- 
ment,"  {  9. 

ReTival  of  jadgment,  see  "Jadgment,"  i  14, 

Right  of  action  hj  or  against  personal  re] 


sentative,    see 
tors,"  I  3. 


"Eizecators    and 


repre- 
Administra- 


I  1.    Anotlier  action  pendlBC. 

An  action  to  set  aside  a  certain  agreement 
for  tailnre  to  carry  oat  its  terms  Add  no 
ground  for  abatement  of  an  action  in  ejectment. 
—Piper  T.  Sawyer  (Minn.)  206. 

Where,  pending  action  to  recover  debt  se- 
cured by  mortgage,  plaintiff  sues  in  equity  in 
a  federal  court  to  enforce  his  lien,  as  auUior- 
ized  by  Ck)de,  {  848,  the  pendency  of  the  equity 
action  does  not  abate  the  action  at  law. — Gar- 
nean  r.  Kendall  (Neb.)  291. 

i  2,  WsIto*  of  cronads  of  abatement 
and  tlino  and  awnnor  of  ptoadlwg 
In  cenoval. 

Stipulation  between  parties  held  to  be  a  waiv- 
er  of  any  right  to  file  piea  in  abatement  be- 
cause of  pendency  of  a  prior  action.— First  Nat. 
Bank  t.  Grossbans  (Meb.)  642. 

ABSTRACTS. 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  t  8. 

ABUSE  OF  PROCESS. 

See  "Process,"  |  8. 

ABUTTING  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  public  use,  see  "Bminent 
Domain,"  {  1. 

Rights  in  streets  In  cities,  see  "MnoldiwI  Q>r- 
porationa,"   {  7. 

ACCEPTANCE. 

Of  offer.  Me  "Sales,"  |  1. 


ACCESSION. 


Amination  of  personal 
"Piiturea." 


to  real  property,   see 


ACCIDENT. 

Acddent  insurance,  see  "Insurance,"  H  7.  & 
86N.W.— 72 


ACCOMPLICES. 

Testimony,  see  "Criminal  Law,"  {  7. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement":   "Payment 

Physician  employed  by  board  of  health  hdi 
not  to  have  accepted  payment  of  bis  claims  as- 
reduced  by  council  in  full  satisfaction  thereof. 
—Pease  ▼.  Common  Council  of  City  of  Saginaw 
(Mich.)  1082. 

Payment  of  lesser  sum  on  a  liquidated  de- 
mand Add  not  an  accord  and  satisfaction. — 
Sheibley  v.  Dixon  County  (Neb.)  899. 

Where  an  accord  and  satisfaction  has  been 
executed  by  the  county,  plaintiff,  accepting 
benefits,  cannot  complain  because  it  was  not 
entered  on  minutes  of  county  board. — Green  v. 
Lancaster  County  (Neb.)  439. 

Agreement  of  accord  and  satisfaction,  which 
has  been  performed,  may  be  proved  by  parol,, 
in  the  absence  of  written  evidence. — Green  t. 
Lancaster  County  (Neb.)  439. 

Instruction  construed,  and  held  to  correctiy 
state  the  law  regarding  plea  of  accord  and  sat- 
isfaction in  answer  of  defendant. — Green  t. 
Lancaster  County  (Neb.)  439. 

ACCOUNT. 

Accounting  by  executor  or  administrator,   see 

"Executors  and  Administrators,"  |  4. 
by  receiver,  see  "Receivera,"  |  L 

I   1.    Proeeedlncs  and  relief. 

An  action  by  a  corporation  for  equitable  re- 
lief against  the  heirs  of  its  former  president 
must  be  promptiy  brought,  and  where  consid- 
erable time  has  elapsedf  after  the  transaction' 
and  his  death  the  delay  must  be  satisfactorily 
accounted  for.— Glenwood  Mfg.  Co.  v.  Sym» 
(Wis.)  432. 

ACCRUAL 

Of  right  of  action,  see  "Lhnit&tion  of  Actions," 

ACKNOWLEDGMENT. 

itation  of  Actions,"  {  2. 
Operation  and  effect  of  admissions  aa  evidence. 

see  "Evidence,"   S  6. 
—  as  ground  of  estopp^,  see  "Estoppel,"  {  4, 

I    I.    TaUnK  and  certlfloate. 

The  certificate  of  aclcnowledgment  of  the  ar- 
ticles of  incorporation  of  a  mutual  fire  insur- 
ance company  Ae{d  .sufficient.— Smith  v.  Sher- 
man (Iowa)  747. 

Mere  irregularity  in  acknowledgment  does  not 
invalidate  ft.- Morris  v.  Linton  (Neb.)  566. 

Under  Comp.  St  1899,  c.  73,  i  6,  the  word 
"consul"  includes  consul  general,  vice  consul 
general,  consul,  or  rice  ccmsol.- Uorris  t.  Liu.- 
ton  (Neb.)  666. 
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i  2.     Operation  and  effeot. 

Certificate  of  officer  having  authority  to  take 
acknowledgmenta  cannot  be  impeached  by 
showing  duty  irregalarly  performed. — Morris 
V.  Linton  (Neb.)  565. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  S  1. 
Bar  by  former  adjudication,  see  "Judgment," 
_•  9- 
Between    parties    in    particular    rdations,    see 

"Master  and  Servant,"  $  4;    "Partnership," 

§   5. 

co-sureties,  ace  "Principal  and  Surety,"  { 

co-tenants,  see  "Partition,"  {  1. 

parties  to  chattel  mortgage,  see  "Obattd 

Mortgages,"  i  3, 


. '  S    .  

tors,"  I  3;  '^Husband  and  Wife,"  {  3;  "Mu- 
nicipal Corporations,"  g  11;  "Physicians  and 
Burgeons";    "Principal  and  Agent,"  J  2. 

assignees,  see  "Assignments,"   g  2. 

banks,  see  "Banks  and  Banking,"  {  2. 

•—  corporate  officers,  see  "Corporations,"  {  4. 

stockholders,  see  "Corporations,"  §  3. 

taxpayers,   see   "Schools   and   School   Dia- 

tricts,"  I  1. 

trustees,  see  "Trusts,"  S  2. 

Commencement  within  period  of  limitation,  see 
"Limitation  of  Actions,"  {  1. 

Counterclaim,  see  "Set-Off  and  Cbunterdalm." 

Courts  of  limited  jurisdiction  in  general,  see 
"Courts,"  {  3. 

CHminal  prosecutions,  see  "Criminal  Law." 

Election  ot  remedy,  see  "Election  of  Rem»- 
diesk." 

Jurisdiction  of  courts,  see  "Courts." 

Limitation  by  statutes,  see  "Limitation  ot  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 

Particular  causes  or  grounds  of  action,  see 
"Bills  and  Notes,"  {  6;  "Oonapiracy,"  |  1; 
"Death,"  |  1;  "False  Imprisonment,"  f  1; 
"Fraud,"  |  2;  "Insurance,'*  H  13,  14;  "li- 
bel and  Slander,"  {  3;  "Malidous  Prosecu- 
tion." f  2;  "Money  Received";  "NegHgenco." 
I  2;  "Trespass";  "Trover  and  Conversion," 
(  1;    "Work  and  Labor." 

abuse  of  process,  sec  "Process,"  |  8. 

breach  of  contract,  see  "Contracts,"  |  6. 

breach  of  covenant,  see  "Covenants,"  g  3. 

breach  of  official  bond  of  county  officer,  see 

"Counties,"  g  2. 

breach  of  promise  of  marriage,  see  "Breach 

of  Marriage  Promise." 

breach  of  warranty,  see  "Sales,"  g  6. 

discharge  from  employment,   see   "Master 

and  Servant,"  g  1. 

personal  injuries,  see  "Assault  and  Bat- 
tery," g  1;  "Bridge*,"  |  2;  "Carriers."  g  3; 
"Master  and  Servant,"  g  6;  "Railroads,"  §§ 
3-6. 

price  of  goods,  see  "Sales,"  g  R. 

price  of  land,  see  "Vendor  and  Purchas- 

recovery  of  payment,  see  "Payment,"  g  1. 

recovery  of  tax  paid,  see  "Taxation."  g  6. 

rent,  see  "Landlord  and  Tenant,"  g  5. 

Particular   forms  of  action,   see   "Ejectment"; 

"Replevin";    "Trover  and  Conversion." 
Particular    forms    of    special    relief,    see   "Ac- 
count";    "Divorce";     "Injunction";     "Inter- 
ijleader";    "Partition,"  g  1;    "QuieUng  Title"; 
Specific  Performance." 
abatetpont  of  nuisance,  see  "Nuisance,"  g 

alimony,  see  "Divorce,"  g  2. 

— -  cancellation    of    written    instrument,    see 

"Oancellation   of   Instruments." 
»—  determination    of    adverse    claims   to   real 

pH^rty,  see  "Quieting  Title." 


dissolution  of  partnership,  see  "Partner- 
ship," 8  5. 

establishment   and    enforcement   of   trust, 

see  "Trusts,"  g  2. 

establishment  of  boundaries,  see  "Bounda- 
ries," g  1. 

estaMishment  of  will,  see  "Wills,"  g  3. 

foreclosure  of  mortgage,  see  "Mortgages," 

{18,  9. 

reformation    of    written    instrumentt    see 

"Reformation  of  Instruments." 

removal  of  cloud  on  title,   see  "Quieting 

Titie." 

setting  aside  assignment  for  benefit  of  cred- 
itors, see  "Assignments  for  Benefit  of  Cred- 
itors," g  2. 

setting   aside   fraudulent   conveyance,    see 

"Fraudulent  Conveyances,"  g  3. 

Particular  proceedings  in  actions,  see  "Appear- 
ance"; "Oosts":  "Damages";  "Dismissal  and 
Nonsuit";  "Evidence":  "Execution";  "Judfr- 
ment";  "Jury";  "Limitation  of  Actions"; 
"Mqtlonsl';     "Parties";      "Pleading":     "Pro- 


"Ven- 


cess";  "Removal  of  Causes";  "Trial 
ue." 

default,  see  "Judgment,"  g  2. 

— -  notice  of    action,  see  "Process,"  |  2. 

revival  of  judgment,  see  "Judgment,"  g  14. 

Particular   remedies  in  or  incident  to  actions, 

see  "Attachment";  "Garnishment";  "Injunc- 
tion";   "Receivers." 

notice  of  pendency  «f  action,  sec  "Lis  Pen- 
dens." 

stay  of  proceedings,  aee  "Appeal  and  EJr- 

ror,"  I  7. 

Pendency  of  action,  see  "Abatement  and  Re- 
vival," g  1;    "Us  Pendens." 

Review  of  proceedings,  see  "Appeal  and  Er- 
ror"; "Certiorari";  "Equity,"'^  §  4;  "Juds- 
ment,"_g  6;  "Justices  of  the  Peace,"  g  5; 
"New  Trial." 

Set-off,  aee  "Set:Oft  and  Oounterclaim." 

Snits  In  equity,  see  "Equity." 

in  justices'   courts,   see   "Justices   of  the 

Peace,"  g  4. 

g   1.    Oronnda  and  oomdltloiu  preoedent. 

In  absence  of  contract,  one  cannot  sue  to  re- 
cover value  of  real  estate  while  legal  title  is  :n 
the  defendant— City  of  Omaha  r.  Bedick  (Neb.) 
46. 

Under  Rev.  St.  1898,  g  4222,  it  is  not  necessa- 
ry to  serve  notice  of  injuries  within  one  year 
from  the  time  of  the  accident,  where  an  ac- 
tion was  brought  within  that  time  to  recover 
for  such  injuries. — Malloy  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.)  180. 

Where  plaintiff  alleged  that  notice  required 
by  Rev.  St  1898,  g  4222,  had  been  given,  whirh 
defendant  denied,  the  fact  that  plaintiff  failed 
to  prove  the  allegation  was  not  fatal  to  a  re- 
covery.—Malloy  T.  Chicago  &  N.  W.  Ry.  Co. 
(Wis.)  189. 

Where  cause  of  action  has  been  fuUy  extin- 
guished, pending  suit  the  action  cannot  pro- 
ceed merely  to  recover  costs.— Bank  of  Oom- 
merco  t.  BSliott  (Wis.)  417. 

I  X.  Joinder,  spllttlnc,  eoaaolldatloa, 
and  seTeranoe. 
Under  Comp.  Laws,  g  4932,  a  complaint 
which  united  five  causes  of  action  to  set  aside 
five  tax  deeds  on  five  sei>arate  tracts  of  land 
Md  not  demurrable  for  misjoinder  of  causes  of 
action. — Campbell  ▼.  Equitable  Loan  &  Trust 
Co.  (S.  D.)  1015. 

A  cause  of  action  to  recover  for  breach  of 
contract  to  pay  for  sawing  logs  held  one  of  con- 
tract authorising  joinder  of  several  causes  of 
action  arising  out  of  the  contract — Reindl  v. 
Heath  (Wis.)  495.  . 

Cause  of  action  to  enforce  mortgage  and  re- 
cover on  personal  liability  of  mortgagor  may 
be  joined,  rejrardless  of  statutory  provision  for 
deficiency  judgments  in  foreclosure. — Eudress 
V.  Shove  (Wis!)  C53. 
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Where  action  to  enforce  mortgage  \a  Joined 
•with  one  to  recover  on  personal  liability  of 
mortgagor,  and  one  other  than  the  debtor  is 
defendant  or  causes  of  action  are  not  separate- 
ly stated,  the  defects  are  waived  by  answer.— 
Endress  ▼.  Shove  (Wis.)  653. 

ADEQUATE  REMEDY  AT  LAW. 

B:£Fect  on  Jurisdiction  of  equity,  aee  "Equity," 

Ground  for  denial  of  cancellation  of  deed,  see 
"Cancellation  of  Instruments,"  {  1. 

ADJOINING  LANDOWNERS. 

See  "Boundaries";  "Fences." 

ADJUDICATION. 

Of  courts  in  general,  see  "Ootuts,"  |  2. 
Operation   and  effect   of   fogmer  adjudication, 
see  "Judgment,"  Si  9,  10. 

ADJUSTMENT. 

Of  lo88  within   insurance  policy,   see   "Insur- 
ance," i  10. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Bsecutors  and  Ad- 
ministrators." 
of  ward,  see  "Guardian  and  Ward,"  |  1. 

ADMISSION. 

To  practioe  law,  see  "Attoniey  and  OUenV'  { 

ADMISSIONS. 

As  evidence,  see  "Evidence,"  I  & 

ADULTERY. 

See  "Bigamy." 

ADVERSE  CLAIM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Easements,"  1 1;  "Limitation  of  Actions." 

{  1.     Nature  and  requisites. 

Evidence  held  not  to  show  that  defendant  had 
acquired  title  by  adverse  possession. — Village 
of  Red  Jacket  v.  Pinton  (Mich.)  667. 

Widow's  possession  of  land  in  which  she 
had  a  dower  interest  held  not  adverse  to  the 
children,  claiming  as  heirs. — Carpenter  v.  Car- 
penter (Mich.)  570. 


Title  to  part  of  county  road  cannot  be  ac- 
quired by  adverse  possession.— Lydick  t.  State 
(Neb.)  70. 

Where  usual  improvement  is  relied  on  to  es- 
tablish adverse  possession,  any  incloaure  defin- 
ing  the  boundary,  with  circumstances  satisfac- 
tory to  a  Jury,  is  sufiident.— Illinois  Steel  (Jo. 
T.  Bilot  (Wis.)  402. 

Actual  occupancy,  so  as  to  indicate  by  mere 
observation  at  every  instant  of  time  the  extent 
of  the  hostile  use,'  is  not  necessary,  under  Rev. 
St.  1898,  §  4214.— Illinois  Steel  Co.  v.  Bilot 
(Wis.)  402. 

A  "usual  improvement"  varies  according  to 
the  character  of  the  land  and  its  location. — 
Illinois  Steel  Co.  r.  Bilot  (Wis.)  402. 


A  "usual  improvement,"  within  Bev.  St.  1898, 
f  4214,  may  be  shown  by  occupation  of  locali- 
ty for  a  burial  lot  or  some  other  puri>oee  that 
may  partially  or  wholly  destroy  its  value. — 
Illinois  Steel  Co.  ▼.  Bilot  (Wis.)  402. 

(Continued,  exclusive,  notorious  use  of  prem- 
ises covered  by  water  for  the  purpose  of  Hunt- 
ing and  fishing  may  establish  adverse  occupan- 
cy.—Illinois  Steel  Co.  ▼.  Bilot  (Wis.)  402. 

The  actual  possession  necessary,  when  ad- 
verse title  is  founded  on  color  of  title,  under 
Rev.  St.  1898,  {  4211,  is  the  same  as  actual  oc- 
cupancy, under  sections  4213,  4214. — Illinois 
Steel  Co.  V.  Bilot  (Wis.)  402. 

The  substantial  difference  between  adverse 
possession  under  Rer.  St.  1898,  S  4211,  and  that 
under  section  4214,  is  that  actual  possession 
under  the  former  is  extended  to  the  laud  de- 
scribed in  the  paper  title,  while  under  the  latter 
it  is  limited  by  actual  adverse  occupancy. — ^Illi- 
nois Steel  .Co.  V.  Bilot  (Wis.)  402. 

Where  an  indosnre  is  relied  on  to  establish 
adverse  possession,  it  must  be  of  a  character 
effective  to  protect  against  outside  interference. 
—Illinois  Steel  Co.  v.  BUot  (Wis.)  402. 

§  2.     Oporatlos  aad  eflteot. 

Where  actual  adverse  possession  has  been 
clearly  established,  the  presumption  of  seisin 
in  the  true  owner  disappears.— Illinois  Steel 
CJo.  ▼.  BUot  (Wis.)  402. 

i  3.     Pleadlnci  erldeaoe,  trial,  and  ve- 
Tle'w. 

Allegations  and  findings  that  a  party  bad  ac- 
tual and  continuous  occupancy  of  the  land  for 
more  than  40  years,  etc.,  held  not  to  support  a 
title  by  adverse  possession;  there  being  no  al- 
legation or  finding  that  the  possession  was  ad- 
verse.—Davis  v.  (Ity  of  Appieton  (Wis.)  615. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  {  2. 

ADVICE  OF  COUNSEL 

See  "Malidous  Prosecution,"  i  1. 

AFFIDAVITS. 

See  "Attachment,"  f  1;    "Beptevin."  f  1. 

AFTER-ACQUIRED  TITLE. 

Estoppel  to  assert,  see  "Estoppel."  i  2. 

AGENCY. 

See  "Prindpal  and  Agent" 

AGREEMENT. 

See  "Contracts." 

ALIMONY. 

See  "Divorce,"  8  2. 

ALTERATION. 

Of  geographical  or  political  divisions,  see  "Mu- 
nidpal  Corporations,"  i  1;  "Schools  and 
School  Districts,"  {  1. 

ALTERATION  OF  INSTRUMENTS. 

See  "Reformation  of  Instruments." 

The  contention  that  it  was  error  to  direct 
a  verdict  for  plaintiff  in  an  action  in  which  de- 
fendant resisted  payment  of  a  note  because  of 
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an  alteration  made  by  plaintiff's  derk  held  not 
sastainable  nnder  the  eyidence. — Port  Huron 
Eoziue  &  Thresher   Co.   t.   Sherman  (S.   D.) 

The  insertion  in  a  note  of  the  name  of  a 
certain  banlc  as  a  place  of  payment  by  plain- 
tifTa  clerk,  without  knowledge  of  plaintiff, 
merely  aa  a  memorandum  as  to  where  it  was 
to  be  sent  for  collection,  held  not  to  avoid  the 
note.— Port  Huron  Engine  &  Thresher  Co.  T. 
Sherman  (S.  D.)  1006. 

BSridence  held  not  soffident  to  show  that 
plaintiff  had  ratified  the  action  of  his  clerk  in 
altering  a  note.— Port  Huron  Engine  &  Thresh- 
er Q).  T.  Sherman  (8.  D.)  1006. 

Agreement  between  guarantors  of  note,  re- 
leasing some  of  them,  held  an  implied  assent 
that  the  names  of  those  released  might  be 
erased  from  the  note.— Kane  t.  Herman  (Wia.) 
140. 

AMBASSADORS  AND  CONSULS. 

Power  to  take  aclmowledgment,  see  "Acknowl- 
edgment," I  1. 

AMENDMENT. 

Of  particular  legal  proceedings,  see  "Jndgment," 
i  6:    "Parties,"  f  8;    "Pleading,"  I  4. 

^—  of  record  on  appeal  or  writ  of  error,  see 
"Appeal  and  Error,"  |  10. 

pleading,  see  "Qoieting  Title,"  |  2. 

Of  statute,  see  "Statutes,''  {  4. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Courts."  {  8;  "Jus- 
tices of  the  Peace,"  {{  8,  6. 

ANCILLARY  ADMINISTRATION. 

See  "Executors  and  Administrators,"  |  & 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  8  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," (  6. 

ANNEXATION. 

Of  territory  to  municipal  corporation,  tee  "Mu- 
nicipal  Corporations,"   |   1, 

ANSWER. 

See  "Pleading,"  {  2. 

ANTENUPTIAL  CONTRACTS. 

See  "Husband  and  Wife,"  {  L 

APPEAL  AND  ERROR. 

See  "Certiorari." 

Appellate  jurisdiction  of  particular  courts,  see 
"Courts,'^  {  4. 

Assessment  of  taxes,  see  "Taxation,"  {  4. 

Costs,   see  "Costa,"  §  5. 

Election  contests,   see  "Elections,"  8  2. 

liaying  out  of  highways,  see  "Highways,"  1 1, 

Probate  proceedings,   see   "Wilis,"   f  3. 

Proceedings  of  county  commissioners,  see  "Coun- 
ties," §  2. 

Remedy  by  appeal  or  mandamus,  see  "Manda- 
mus," f  1. 

Iteview  of  criminal  proceedings,  see  "Criminal 
I.aw,"  S  33;  "Homicide,"  f  4;  "JnsUces  of 
the  Pence,"  i  5. 


of  personal   Judgment  in  foredomue   pro- 
ceedings, see  "Mortgages,"  H  B,  9- 

of    special    assessments,    see    "Municipal 

Oo(p(»ations,"  {  9. 

I  I.    Nature  sad  torn  of  remedy. 

Code  Civ.  Proc.  I  675,  does  not  giTe  right  of 
reriew  by  "appeal  to  supreme  court  from  de- 
cision of  the  counfcr  court  in  settlement  of 
decedents'  estates.— -Wlialen  t.  Kitchen  (Neb.) 
278. 

I  2.    BeelsloBs  revlevable. 

Under  Comp.  Laws,  {  669,  an  order  of  the 
prolwte  court  fixing  the  amount  of  an  allow- 
ance for  support  granted  by  the  terms  of  a  will 
is   appealable.— Oole  V.   Cole's  Estate   (Midi.) 

lis. 

Under  chancery  rale  No.  9,  a  demurrer  which 
set  out  soTeral  reasons,  all  of  which,  with  one 
exception,  went  to  the  equity  of  the  bill,  was 
a  general  demurrer,  and  an  order  OTerraling 
it  was  sppealable.— Ideal  Clothing  Co.  r.  Hasle 
(Mich.)  tfc. 

Where  cause  Is  tried  to  the  court,  and  conclu- 
sions of  law  are  not  supported  by  the  findings 
of  fac^  the  defeated  party  may  appeal  from  an 
order  denying  a  new  trial  and  refusing  to  mod- 
ify conclusions  of  law.— Lumberman's  Ins.  Co. 
T.  CSty  of  St.  Paul  (Minn.)  525. 

An  order  opening  a  case  after  submission, 
and  permitting  further  testimony,  held  not  ap- 
pealable.— Snnrold  v.  Melby  (Minn.)  B4d. 

An  appeal  does  not  lie,  nnder  Gen.  St.  18M, 
I  4665,  Bubd.  2,  from  an  order  restoring  person 
to  capadty,  though  it  removes  his  gnaraian. — 
State  V.  Probate  (3ourt  of  Ramsey  County 
(Minn.)  817. 

Decree  is  not  final  and  appealable  until  court 
has  finally  disposed  of  the  entire  controTersy.— 
Parmele  t.  Schroeder  (Neb.)  662. 

Decree  on  foreclosure,  authorising  defidenqr 
judgment  if  property  does  not  sell  for  enonKh 
to  satisfy  decree,  held  not  final  and  appeala- 
ble.—Parmele  T.  Schroeder  (Neb.)  S62. 

Under  Comp.  Laws,  |  5236^  subd.  4,  an  or- 
der appointing  a  referee  to  hear  and  determine 
all  the  issues  is  appealable. — ^Russell  r.  Whit- 
comb  (S.  D.)  860. 

An  appeal  will  not  bring  up  an  order  entered 
denying  a  motion  to  set  the  judgment  aside 
and  grant  a  new  trial.— Bank  of  Commerce  t. 
Elliott  (Wis.)  417. 

i  3.     Bisht  of  roTlew. 

An  order  dismissing  an  appeal  taken  by  the 
attorney  in  fact  of  a  widow  from  an  order  ap- 
pointing an  administrator  of  her  linsbsnd's  es- 
tate will  not  be  vacated,  on  mandamus  at  the 
suit  of  the  widow,  on  ttie  contention  that  the 
appeal  was  in  her  behalf. — Hamelin  r.  Delta 
Circuit  Jndge  (Mich.)  263. 

Where  a  will  beaueathed  certain  property  in 
trast  for  the  benefit  of  certain  heirs  for  life, 
and  on  their  death  directed  a  payment  of  the 
trust  fund  to  their  issue,  if  any,  an  executor, 
being  testamentary  trustee,  hM  to  tiave  sufiS- 
cient  interest  in  the  estate  to  appeal  from  an 
order  of  final  distribution,  though  all  the  living 
heirs  assented  thereto. — In  re  Luacombe'a  Will 
(Wis.)  341. 

Where  application  by  trustee  in  bankruptcy 
to  intervene  in  case  in  state  court  is  denied, 
only  a  party  actually  aggrieved  can  appeal 
therefrom.— Bank  of  Commerce  v.  Elliott  (Wis.) 
417. 

Necessary  party  to  judidal  proceeding  as  rep- 
resentative of  public  authority  may  be  the  par- 
ty aggrieved  within  the  meaning  of  the  appeal 
statute.— State  v.  Huegin  (Wis.)  1(M6;  Same 
V.  Aikens,  Id.;   Same  v.  Hoyt.  Id. 

In  habeas  corpus  against  a  sheriff,  if  he  is 
required  to  restore  his  prisoner  to  liberty,  he  is 
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a  pnrty  aggrieTed,  and  entitled  to  be  heard  on 
appeal.— State  v.  Hue^n  (Wis.)  1046;  Same  y. 
Aikens,  Id.;    Same  t.  Hoyt,  Id. 

(  4.    PvMwntatlon    and    reservation    in 
lower  oonrt  of  cronnds  of  review. 

If  no  exception  was  taken  at  the  time  to  a 
rem.irk  of  the  court,  all  objections  thereto  were 
vraived.— Lone  T.  Travellers'  Ins.  Co.  (Iowa) 
24. 

A  verdict  for  plaintilf  Md  not  erroneons  oa 
the  eronnd  that  the  Jury  failed  to  find  existence 
of  the  fact  essential  to  its  support— Hass  T. 
Chicago  G.  W.  Ry.  Co.  (Iowa)  627. 

Where  there  was  no  exception  to  the  conrt's 
ruling  on  the  admissibility _of  evidence,  an  ob- 
jection to  the  ruling  will  not  be  considered. — 
Parker  v.  City  of  Ottumwa  (Iowa)  806. 

Where  a  motion  for  a  new  trial  was  denied, 
bnt  the  record  did  not  show  the  reasons  for 
such  denial,  nor  that  any  exceptions  were  tak- 
en thereto,  the  action  of  the  lower  court  in  the 
matter  cannot  be  reviewed  on  appeal. — Tobin 
V.  Modem  Woodmen  of  America  (Mich.)  472. 

Where  testimony  in  support  of  an  allegation 
was  admitted  at  the  trial  without  objection  or 
subsequent  motion  to  strike  out,  it  cannot  be 
claimed  on  appeal  that  there  is  no  competent 
evidence  in  support  of  such  allegation,  on  the 
ground  that  the  evidence  admitted  was  hearsay. 
—Burton  v.  Variety  Iron  Works  (Mich.)  472. 

A  point  not  raised  below  will  not  be  consid- 
ered on  appeal.— Piper  v.  Sawyer  (Minn.)  206. 

Where,  in  an  action  triable  to  the  court,  is- 
sues of  fact  are  submitted  to  a  jury,  they  will 
be  considered  on  appeal  in  the  li^t  treated  by 
the  court  and  jury.— McAlpine  v.  Besch  (Minn.) 
545. 

Where  counsel  concur  with  the  court  as  to 
the  issues  and  questions  submitted,  they  will 
be  bound  thereby. — McAlpine  v.  Resch  (Minn.) 
645. 

Where  nuficiency  of  pleading  is  first  ques- 
tioned on  appeal,  it  will  oe  sustained  if  by  any 
reasonable  mference  it  states  a  cause  of  ac- 
tion.—Slater  V.  Olson  (Minn.)  825. 

An  order  denying  a  motion  to  vacate  the 
Judgment  and  for  a  new  trial  is  not  res  judi- 
cata, precluding  disturbance  of  the  original 
judgment  on  appeal  from  it  alone;  the  motion 
for  a  new  trial  being  unnecessary  to  a  review 
thereof.— Ramsdell  v.  Duiberry  (S.  D.)  221. 

In  an  action  by  a  grantor  -of  a  warranty  deed 
to  recover  the  purchase  money,  where  one  of 
the  notes  given  as  part  of  the  consideration 
was  delivered  in  escrow,  held,  that  the  grantee 
was  precluded  from  nrging  that  such  note  was 
never  in  fact  delivered  by  admissions  in  hia 
pleading.— Zerfing  v.  Seelig  (S.  D.)  685. 

A  general  exception  to  the  charge  to  the  jury 
held  insufficient  to  warrant  the  consideration 
of  any  single  proposition  contained  therein, 
where  there  were  more  than  two,  some  of 
which  were  correct. — Sheppard  v.  Bosenkrans 
(Wis.)  199. 

Where  findings  were  made  on  an  account- 
ing, and,  the  plaintiff  excepted  generally  to  the 
amount  credited  defendant,  which  amount  was 
composed  of  distinct  items,  some  of  which 
were  correct,  there  was  no  available  exception. 
—Billow  V.  Herting  (Wis.)  661. 

Where  the  complaint  stated  a  plain  cause  of 
action  at  law,  and  the  action  was  treated  as 
su'h  by  the  parties  on  the  trial,  it  would  be  so 
cnii-iidered  on  appeal. — Bontin  v.  BStseli  (Wis.) 
904. 

Where  the  only  exception  to  an  objectiona- 
ble part  of  a  charge  was  a  joint  exception  to 
it  and  other  parts  of  the  charge,  which  were 
correct,  no  reversible  error  was  presented. — 


Dehsoy  v.  Milwaukee  Blectric  By.  &  Light  Co. 
(Wig.)  973. 

f  5.     Parties. 

One  of  two  executors,  also  being  a  testa- 
mentary trustee,  may  appeal  from  an  order  of 
final  distribution  of  the  estate,  though  the  other 
refuses  to  join,  by  making  the  co-execntor  a 
party  defendant  nnder  Rev.  St  1898,  §  2604.— 
In  re  Luscombe's  Will  (Wis.)  841. 

i  6.    Beqnlsltes     and     prooeedinss     for 
transfer  «f  oanse. 

Notice  of  appeal  from  a  decree,  signed  b;r 
aj>pellant's  attorneys  in  his  behalf,  held  suffi- 
cient.—Hogudand  V.  Arts  (Iowa)  818. 

Where  plaintifF  dismissed  his  action  as  against 
one  defendant  and  the  controversy  on  appeal 
can  he  determined  without  affecting  the  rights 
of  snch  defendant  plaintiff  cannot  complain  of 
the  other  defendant  s  omission  to  serve  such  de- 
fendant with  notice  of  appeal.— Tucker  v.  (3ari- 
Bon  (Iowa)  901. 

An  appeal  from  a  judgment  of  the  district 
court  on  appeal  from  the  action  of  the  county 
commissioners  on  a  claim  against  the  county 
must  be  taken  within  30  days. — Brown,  Treacy 
&  Oo.  y.  Oook  County  (Minn.)  550. 

Oen.  St  1894,  {  6138,  limiting  time  of  appeal 
from  an  order,  construed,  and  Jield,  that  lim- 
itations begin  to  run  only  after  written  notice 
of  entry  of  the  order.— Levine  r.  Barrett  & 
Barrett  (Minn.)  942. 

Where  judgment  is  reversed  and  new  trial 
granted,  the  court  can  direct  that  the  costs 
taxed  shall  abide  the  final  result  in  the  court 
below.  — Bank  of  Commerce  v.  Elliott  (Wis.) 
417. 

Where  amount  in  controversy,  exclusive  of 
costs,  is  only  $3.11,  and  the  appellant  fails  to 
take  snch  proceedings  as  would  render  it  proba- 
ble that  on  reversal  a  more  favorable  judgment 
will  be  obtained,  the  costs  on  appeal  will  be 
made  to  alHde  the  final  result — Bank  of  0>m- 
merce  v.  Elliott  (Wis.)  417. 

Though  bond  on  appeal  from  judgment  of  fore- 
closure omits  plaintiff's  name  and  mentions  the 
wrong  person  as  mortgagee,  it  gives  sufficient* 
jurisdiction  to  allow  filing  of  new  bond  on  the 
argument— Rockman  v.  Ackennan  (Wis.)  491. 

{  7.     Supersedeas  or  stay  of  prooeedlnss. 

Where  plaintiff's  appeal  from  an  order  vacat- 
ing a  default  jud^ent  in  his  favor  in  an  elec- 
tion contest  case  is  dismissed,  an  appeal  by  de- 
fendant from  the  default  judgment  must  also 
be  dismissed.— Jensen  y.  Petty  (S.  D.)  923. 

§  8.     Record  and  prooeedlncs  not  In  reo- 
ord. 

A  certificate  in  an  abstract  held  insufficient 
under  Sun.  Ct  Rules,  $  20.— Hoyt  v.  Beach 
(Iowa)  755. 

An  appellee's  amendment  to  the  abstract, 
made  to  bring  up  rulings  and  orders  that  fol- 
lowed the  decree  appealed  from,  and  not  filed 
30  days  before  the  term,  will  be  stricken  out 
and  the  case  affirmed  as  to  such  orders  and 
rulings.- Ruby  y.  Downs  (Iowa)  808. 

The  supreme  court  will  not  strike  an  abstract 
on  the  ground  that  it  is  not  filed  in  time  under 
the  rules,  in  the  absence  of  showing  of  preju- 
dice.—Tucker  y.  Carlson  (Iowa)  901. 

Delay  in  settling  a  case  for  review,  due  to 
the  inability  of  respondent's  counsel  to  fur- 
nish exhibits  to  be  incorporated  therein,  is  suf- 
ficient ground  for  extending  the  time  for  set- 
tlement—Weber y.  Marquette  Circuit  Judge 
(Mich.)  247. 

On  appeal  from  decree  for  complainant  in 
suit  to  quiet  title,  defendant  allowed  30  days 
in  which  to  file  certified  copy  of  proceedings 
taken  under  Oomp.  Laws,  g  9167,  to  determine 
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equities  of  indgment  debtor  in  land.— Kanze  t. 
Solomon  (Mich.)  730. 

A  party  given  the  right  of  appeal  from  the 
judgment  on  the  judgment  roll  need  not  bring 
lip  in  the  abstract  the  proceedings  on  motion 
for  a  new  trial.— Ramsdell  t.  Duxoerry  (8.  D.) 
221. 

Under  Rev.  St.  1888,  $  305O,  an  appeal  will 
not  be  dismissed  where  the  order  appealed 
from  names  the  papers  on  which  it  is  based, 
and  all  these  papers  are  returned  bj  the  clerk, 
though  the  certification  is  not  correct.— Glass- 
brenner  v.  Groulik  (Wis.)  9(52. 

ft 
S  9.     .—  Necessity  of  bill  of  ezoeptloBS, 
case,  or  statement  of  facts. 

Errors  of  law  can  only  be  reviewed  on  a  set- 
tied  case  or  exceptions.  —  Conron  T.  Hoerr 
(Minn.)  1012. 

Objection  that  depositions  were  improperly 
handed  to  jury  on  tlieir  retirement  cannot  be 
cousidf rod  on  affidavits.  —  Conron  ▼.  Hoerr 
(Minn.)  1012. 

A  written  stipalation  of  facts  filed  in  a  cause 
forms  no  part  of  the  record,  unless  made  so 
by  a  bill  of  exceptions. — ^Keeler  t.  Manwarren 
(Neb.)  839. 

An  assignment  that  damages  are  excessive, 
in  absence  of  bill  of  exceptions,  cannot  be  con- 
sidered.—Elkhom  Val.  Bank  v.  Marley  (Neb.) 
846. 

Where  appellant  failed  to  insert  his  excep- 
tions to  findings  of  fact  In  the  bill  of  exceptions, 
as  required  by  Rev.  St.  1898,  i  2870,  th«  excep- 
tions will  not  be  reviewed  on  appeal. — Nichols 
V.  aty  of  Superior  (Wis.)  428. 

I  lO.  —  Sefoots,     objeotlons,     aatend- 
ment,  and  oorreotlon. 

Failure  to  index  appellant's  abstract,  due  to 
inadvertence,  and  immediately  remedied  before 
the  hearing,  held  no  ground  for  striking  it  out. 
— Hamsdell  v.  Duiberry  (S.  D.)  221. 

Under  Comp.  Laws,  f  4938,  and  Laws  1897, 
c.  54,  a  bill  of  exceptions  may  be  returned  to 
trial .  court  for  amendment.— Hedlnn  ▼.  Holy 
Merror  Min.  Uo.  (S.  D.)  861. 

Where  an  appeal  has  been  perfected  and  the 
original  record  transmitted  to  the  supreme 
court,  the  trial  judge  cannot  amend  the  bill  of 
exceptions  without  having  the  record  remanded. 
— Hedlun  v.  Holy  Terror  Min.  Co.  (S.  D.)  861. 

Bills  of  exceptions  cannot  be  amended  by  the 
supreme  court— Hedlun  v.  Holy  Terror  Min. 
Co.  (S.  D.)  861. 

Under  Comp.  Laws,  ff  4988,  6093,  an  appli- 
cation for  correction  of  the  bill  of  exceptions 
held  made  in  due  time.— Hedlun  t.  Holy  Ter- 
ror Min.  Co.  (S.  D.)  801. 

The  record  will  be  remanded  by  the  supreme 
court  to  allow  the  trial  judge  to  hear  an  ap- 
plication for  correction  of  the  bill  of  excep- 
tions after  submission  without  oral  argument; 
the  appeal  not  having  been  considered  on  its 
merits.— Hedlun  v.  Holy  Terror  Min.  Co.  (S. 
D.)  861. 

§11.  —  Questions    presented    for    re- 
view. 

Where  the  record  contains  substantially  all 
of  the  evidence  in  a  case,  the  refusal  of  the 
trial  judge  to  direct  a  verdict  may  be  reviewed 
on  appeal.— Burton  v.  Variety  Iron  Works 
(.Mich.)  472. 

A  contention,  on  appeal  in  a  proceeding  to 
have  a  deed  set  aside,  that  the  original  bill  did 
not  state  a  cause  of  action,  and  that  It  had 
been  changed  since  the  hearing  of  the  cause, 
WHS  without  merit,  where  the  bill  accompany- 
iiiK  the  record  stated  a  cause  of  action. — Sart- 
will  V.  Young  <Mich.)  729. 


On  appeal,  where  no  case  has  been  signed  or 
bill  of  exceptions  settled,  sufiiciency  of  plead- 
ings to  sustainjudgment  only  can  be  review- 
ed.— Conron  v.  Hoerr  (Minn.)  1012. 

In  the  absence  of  a  bill  of  exceptions,  the 
court  cannot  consider  the  evidence. — Bankers' 
life  Ass'n  of  Des  Moines,  Iowa,  v.  Board  of 
CJom'rs  of  Douglas  County  (Neb.)  54. 

Under  Ck)m^.  Laws,  |  5090,  snbd.  4,  the  su- 
preme court,  in  reviewing  an  order  overruling 
a  motion  for  a  new  trial  on  the  minutes,  will 
not  review  the  evidence  as  to  its  sufficiency, 
where  the  notice  of  motion  did  not  specify  the 
particulars  in  which  the  evidence  was  insuffi- 
cient.—Regan  V.  Whittaker  (S.  D.)  863. 

Alleged  errors  in  portions  of  the  charge  can- 
not be  considered  on  appeal,  unless  the  entire 
charge  is  included  in  tlte  bill  of  exceptions.— 
Gaertner  v.  Bues  (Wis.)  38a 

Record  held  not  to  show  service  of  notice  of 
appeal  on  attorneys  for  appellee. — Koch  v. 
Hnstis  (Wis.)  643. 

Wheve  the  judgment  appealed  from  was  not 
included  in  the  record,  nor  returned  to  the  ap- 
pellate court  from  the  court  below,  the  appeal 
must  be  dismissed.— State  v.  Lien  (Wis.)  962. 

The  supreme  court  will  not  review  findings 
of  fact  when  no  exceptions  thereto  are  incor- 
porated in  the  bill  of  exceptions.— Dickey  T. 
Pugh  (Wis.)  963. 

{  11%.  AsslsnnMnt  of  errors. 

Under  Code,  §  4186,  an  assignment  that  the 
court  erred  in  overruling  a  motion  for  a  new 
trial  on  each  ground  thereof  Md  insufficient, 
where  several  grounds  were  specified  in  the 
motion  for  a  new  trial. — Huss  v.  Chicago  G. 
W.  Ry.  Co.  (Iowa)  627. 

An  assignment  of  error  challenging  a  ruling 
in  the  trial  court,  found  in  connection  with  ap- 
pellant's argument,  was  sufficient  to  bring  the 
ruling  up  for  review  on  appeal. — Hogueland  v. 
Arte  (Iowa)  818. 

Where  no  error  was  assigned  on  rulings  in 
an  equity  case,  such  rulings  could  not  be  re- 
viewed on  appeal,  though  the  case  would  be 
tried  de  novo.— Hogueland  v.  Arts  (Iowa)  818. 

An  assignment  of  error,  where  the  only  ques- 
tion discussed  is  refusal  to  amend  finding  of 
fact,  which  does  not  distinctly  point  out  such 
refusal,  is  insufficient— Christianson  ▼.  (Sty  of 
Owatonna  (Minn.)  900. 

An  assignment  of  error  that  the  court  erred  in 
refusing  new  trial  liild  not  sufficient  to  raise  the 
question  whether  the  court  erred  in  refusing  to 
amend  its  finding. — Christianson  t.  City  of  Owa- 
tonna (Minn.)  909. 

Appellant,  claiming  that  unnecessary  coste 
were  taxed  against  him,  must  point  out  the 
items.— National  Lite  Ins.  Co.  v.  Butler  (Neb.) 
487. 

Under  Oomp.  Laws,  H  5081,  6000^  an  assign- 
ment of  error,  based  on  the  insufficiency  of  the 
evidence  to  snpport  the  judgment  which  did 
not  specify  the  particulars  of  the  insufficiency, 
will  not  be  reviewed. — ^Narregang  r.  B'own 
County  (S.  D.)  602. 

1 12.  Dismissal,    wltltdrawal,    or    aban- 
donment. 

An  appeal  will  be  dismissed  where  the  no- 
tice of  appeal  has  not  been  served  in  time. — 
Roe  y.  McCaughan  (Iowa)  21. 

S  13.    Hearing  and  rehearlnc. 

Motion  for  rehearing  should  concisely  state 
the  grounds  on  which  the  decision  is  assailed. 
—Crawford  Co.  v.  Hathaway  (Neb.)  803. 

Motion  for  rehearing  should  contain  no  argu- 
ments or  citation  of  authorities. — Crawford  Co. 
T.  Hathaway  (Neb.)  303. 
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On  review  on  appeal  a  party  ts  entitled  to  be 
heard  by  counsel.— State  v.  Huegiu  (Wis.)  1046; 
iSame  t.  Aikens,  Id.;   Same  ▼.  Hoyt,  Id. 

§  14.  Bevleir— Scope  wad  extent  in  cen- 
eral. 

Where,  in  directing  verdict,  the  jadge  gave 
a  wrong  reason  for  a  correct  result,  the  judg- 
ment will  not  be  disturbed.— Board  of  Sup'rs  of 
Kent  Connty  v.  Board  of  Sup'rs  of  Mecosta 
County  (Mich.)  739. 

On  appeal,  rulings  of  trial  court  on  admis- 
sion of  evidence  cannot  be  reviewed. — State  v. 
Bank  of  Commerce  (Neb.)  43. 

On  appeal  from  judgment  alone,  and  not  from 
subsejinent  order  denying  new  trial,  sufficiency 
of  evidence  cannot  be  reviewed.— Blackman  v. 
aty  of  Hot  Springs  (S.  D.)  906. 

Where  there  was  error  in  the  charge,  an  or- 
der granting  a  new  trial  will  be  affirmed  on  ap- 
peal, though  the  grounds  therefor  are  not  stat- 
ed in  the  record.— McOann  v.  Ullman  (Wis.) 
493. 

§  16.  —  Parties  entitled  to  allege  error. 

Where,  in  mandamus  to  compel  a  corpora- 
tion to  transfer  certificates  purchased  at  execu- 
tion sale,  the  owner  prays  delivery  of  the  cer- 
tificates to  him,  he  cannot  complain  that  the 
case  is  transferred  to  the  equity  docket — Croft 
V.  Ooifaz  Electric  Light  &  Power  Co.  (Iowa) 
761. 

A  party  whose  claim  to  realty  fails,  and 
whose  rights  are  not  affected  by  an  erroneous 
decree,  is  not  entitled  to  have  the  same  modi- 
fied.—Pinkham  V.  Pinkham  (Neb.)  285. 

A  party  not  prejudiced  by  ruling  complained 
of  has  no  ground  for  complaint.— First  Nat. 
Bank  v.  Grosshans  (Neb.)  542, 

A  party  cannot  complain  of  an  adverse  ruling 
on  an  objection  to  evidence  which  is  indefinite. 
— McPherson  r.  Commercial  Nat  Bank  (Neb.) 
895. 

Where  judgment  is  set  aside  on  motion,  and 
new  trial  granted  unless  remittitur  is  permit- 
ted, and  the  party  submits  thereto,  the  order 
is  reviewable  on  appeal  from  such  judgment, 
under  Rev.  St  18i)8,  §  3070.— Hildebrand  r. 
American  Fine-Art  Co.  (Wis.)  268. 

Where  party  accepts  privilege  granted  to 
take  judgment  on  a  theory  as  to  the  weight  of 
evidence,  he  cannot  thereafter  change  his  atti- 
tude to  prevent  review  of  any  question  arising 
thereon  on  appeal. — Hildebrand  v.  American 
Fine-Art  Co.  (Wis.)  268. 

i  16.  Ainendmeata,      additional 

proofs,  and  trial  of  canse  anew. 

Where  a  cause  is  triable  de  novo  on  appeal, 
and  is  presented  on  such  theory  by  appellant, 
errors  assigned  which  relate  to  the  introduc- 
tion of  evidence  will  not  be  considered.— Foy  r. 
Armstrong  (Iowa)  753. 

{17.  Presnmptions. 

It  must  be  presumed  on  appeal,  where  noth- 
ing otherwise  appears,  that  the  judge  did  his 
dnty  in  signing  the  record,  pursuant  to  0>de,  S 
242.— Perry  v.  Kaspar  (Iowa)  22. 

Where  a  special  interrogatory  remains  unan- 
swered, it  must  be  presumed,  in  favor  of  a 
general  verdict,  that  the  jury  found  facts  nec- 
essary to  support  it— HusB  y.  Chicago  O.  W. 
Ky.  Co.  (Iowa)  627. 

It  will  be  presumed  on  review,  when  contra- 
dictory instructions  are  given,  that  those  of 
practical  application  to  the  evidence  were  more 
effective  than  those  of  an  abstract  character. — 
Gorstz  V.  PInskc  (Minn.)  215. 

Though  certificate  to  return  to  writ  of  cer- 
tiorari does  not  state  that  all  the  evidence  was 
returned,  it  will  be  presumed  that  the  probate 
court  to  which  the  writ  issued  complied  with 


the  command  of  the  writ.— State  y.  Probate 
Court  of  Bamsey  County  (Minn.)  917. 

Where  nothing  appears  to  the  contrary.  It 
will  be  presumM  that  the  judgment  appealed 
from  was  within  the  pleadings  and  justified  by 
the  proof.— Carter  v.  Gibson  (Neb.)  45. 

It  will  be  presumed,  in  the  absence  of  a  bill 
of  exceptions,  that  there  was  evidence  sufficient 
to  support  an  order  approving  report  of  receiver. 
—State  y.  Nebraska  Sav.  &  Bxch.  Bonk  (Neb.) 
391. 

In  the  absence  of  a  bill  of  exceptions  con- 
taining the  evidence,  an  order  confirming  the 
sale  will  be  presumed  to  be  correct. — Keeler  v. 
Manwarren  (Neb.)  839. 

Where  the  court  sets  aside  an  order  of  dis- 
missal in  action  by  administrator,  and  substi- 
tutes the  heir  at  law  as  plaintiff,  it  will  be 
presumed  proper  on  appeal,  where  the  evidence 
is  not  preserved  by  a  bill  of  exceptions.— 
Tecumseh  Nat  Bank  v.  McGee  (Neb.)  949. 

Where  the  evidence  cannot  be  reviewed,  it 
will  be  presumed  that  the  findings  of  the  court 
were  based  on  sufficient  evidence. — ^Blackman 
v.  City  of  Hot  Springs  (S.  D.)  996. 

Where  a  judgment  recited  that  the  cause 
came  on  for  "trial"  on  defendant's  answer,  the 
appellate  court  will  assume  that  the  parties 
stipulated  that  the  answer  was  true  for  all 
purposes.— Sanderson  y.  Herman  (Wis.)  141. 

Recitals  in  record  Md,  in  the  absence  of  evi- 
dence to  the  contra^,  to  show  that  motion  for 
new  trial  followed  the  verdict  and  was  season- 
ably made.— Johnston  y.  Charles  Abreech  Go. 
(Wis.)  34S. 

Where  court,  in  submitting  to  jury  the  anes- 
tion  of  the  value  of  certain  time  spent  by  de- 
fendaiit,  assumes  as  established  that  he  did 
spend  such  time  in  the  manner  alleged,  the  ver- 
dict as  to  the  value  thereof  and  the  assumed 
fact  will  support  the  judgment;  it  not  appear- 
ing that  all  the  evidence  is  in  the  record. — Op- 
tenberg  y.  Skelton  (Wis.)  356. 

Where  judgment  was  rendered  for  a  city  in 
an  action  against  it  by  a  fireman  to  recover  a 
reduction  in  his  salary,  and  the  record  failed 
to  disclose  plaintiff's  legal  salary,  the  judgment 
must  be  affirmed. — Nelson  v.  CSty  of  Superior 
(Wis.)  412. 

1 18.  —  IHsoretion  of  lower  oonrt. 

Improper  cross-examiaation,  clearly  prejudi- 
cial, Mia  ground  for  reversal. — Gould  v.  Greg- 
ory (Mich.)  1077. 

Discretion  of  trial  court  in  determining  com- 
petency of  witness  as  to  matters  of  opinion  wiH 
not  be  disturbed,  unless  evidence  was  clearly 
inadmissible. — Jerabek  v.  Kennedy  (Neb.)  279. 

On  appeal,  where  the  jurisdiction  of  the  su- 
preme court  depends  upon  whether  there  was 
an  abuse  of  discretion  by  the  trial  court,  the 
order  will  be  reversed,  if  there  was  such  abuse; 
otherwise,  the  appeal  will  be  dismissed. — Mc- 
Elroy  y.  Minnesota  Percheron  Horse  Co.  (Wis.) 
119. 

Where  an  application  is  made  to  the  discre- 
tion of  the  trial  court,  and  material  state- 
ments relied  on  are  denied  or  explained,  the 
supreme  court  cannot  say  that  a  refusal  to 
grant  the  application  was  an  abuse  of  discre- 
tion.— McElroy  v.  Minnesota  Percheron  Horse 
Go.  (Wis.)  119. 

1 19.  — ^  Questions  of  faot.  Terdiots,  and 

flndlncs. 

landings  of  fact  on  confiicting  evidence  will 
not  be  disturbed. — ^Roe  v.  McCnughan  (Iowa) 
21;  Watson  y.  Oowlea  (NebO  35;  Orient  Ins. 
Co.  y.  Hayes  (Neb.)  57;  Gurske  v.  Kelpin 
(Neb.)  557;  McOullough  y.  Dovey  (NebJ  893; 
Littiejohn  v.  County  Lin«  Oeamerjr  (»,  (S. 
D.)  5S& 
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Verdict  on  conflicting  evidence  will  not  be 
disturbed.^Oampbell  t.  Davicteon-Martin  Mfg. 
Oo.  (Mich.)  1093;  Jensen  t.  Halstead  (Neb.) 
78. 

The  finding  of  the  trial  oonrt  In  an  election 
contest  that  the  ballots  cast  at  a  general  elec- 
tion, and  required  by  Code,  S  1142,  to  be  pre- 
-scrred  by  the  anditor,  are  incompetent,  as  not 
hnvine  been  properly  preserved,  will  not  be 
disturbed  on  appeal,  unless  It  has  no  support 
in  the  evidence.— De  Long  t.  Brown  (Iowa) 
«24. 

Evidence  Md  not  snfflcient  to  show  a  release 
of  a  vendee  by  the  vendor  from  a'  contract  re- 
quiring the  payment  of  certain  deterred  pay- 
ments by  the  former. — Eastman  v.  MiUer 
<Iowa)  656. 

There  being  evidence  to  support  a  finding  of 
fact  by  the  trial  court,  it  is  conclusive  on  ap- 
peal.— Detroit  Citizens'  St.  Ry.  Oo.  v.  Oommon 
Council  of  Oity  of  Detroit  (Mich.)  96. 

Judgment  on  conflicting  evidence  will  not  be 
disturbed.— Kuhn  v.  Nelson  (Neb.)  D6;  Mesiner 
▼.  Moore  (Neb.)  895. 

Where  evidence  is  conflicting,  verdict  as  to 
the  amount  of  damages  sustained  will  not  be 
set  aside.— Seymour  v.  Phillips  (Neb.)  72. 

Where  it  has  been  held  on  error  that  peti- 
tion states  a  good  cause  of  action,  the  evi- 
dence sustaining  the  allegation  thereof  will 
support  a  verdict  for  plaintiff. — Oamean  v. 
Kendall  (Neb.)  281. 

Error  cannot  be  based  on  reception  of  evi- 
dence on  trial  by  the  court— SheiWey  v.  Dixon 
County  (Neb.)  399. 

Finding  of  fact  by  trial  court  will  not  be  dis- 
turbed on  appeal.— First  Nat  Bank  v.  Gross- 
hans  (Neb.)  542. 

Where  decree  In  equity  is  reversed  and  re- 
manded for  want  of  evidence,  and  there  is  ad- 
ditional evidence  on  question,  the  sufficiency 
thereof  is  not  governed  by  reversal  of  former 
decree.— First  Nat  Bank  v.  Grosshans  (Neb.) 
S42. 

Finding  in  action  for  specific  performance  re- 
viewed, and  judgment  for  defendant  reversed 
and  directed  for  plaintiff. — Brown  v.  Griswold 
<Wls.)  363. 

Where  a  finding  of  the  trial  conrt  that  lands 
are  overflowed  is  supported  by  a  preponderance 
«f  the  evidence,  it  will  be  sustained  on  appeal. 
— Chamley  v.  Shawano  Water-Power  &  River- 
Improvement  Co.  (Wis.)  507. 

A  finding  of  the  trial  court  will  not  be  re- 
versed because  the  evidence  seems  to  pre- 
ponderate the  other  way,  when  the  preponder- 
ance is  not  so  great  but  that  the  appearance 
of  the  witnesses,  etc.,  might  overcome  it— 
Endress  v.  Shove  (Wis.)  651. 

The  rule  that  a  finding  by  a  trial  court  will 
not  be  disturbed  because  the  evidence  seems  to 
preponderate  the  other  way  is  not  changed  by 
the  statement  of  the  trial  court  in  his  opinion 
that  his  impression  at  the  trial  was  different 
from  his  ultimate  conclusions.— Endress  v. 
Shove  (Wis.)  651. 

A  finding  of  a  referee  in  replevin  that  the 
Talne  of  the  property,  consisting  of  household 
furniture,  was  less  than  tliat  claimed  by  the 
plaintiff,  will  be  sustained,  where  the  plain- 
tiff based  his  valuation  on  its  purchase  price, 
stating  that  its  four  or  five  years'  use  did  not 
damage  it  any.— Bourda  v.  Jones  (Wis.)  671. 

i  20.  ^^  Harmless  error. 

Plaintiff  held  not  prejudiced  by  being  requir- 
ed to  set  out  in  his  petition  on  an  accident  pol- 
icy the  particular  circumstances  under  which 
the  injury  was  received. — Long  t.  Travellers' 
Ins.  C!o.  (Iowa)  24. 


Where  plaintiff  alleged  certain  false  repre- 
sentations, which  she  relied  on,  and  also  other 
false  statements,  a  charge  that  the  jury  must 
find  all  the  false  statements  alleged,  and  that 
plaintiff  relied  on  all,  is  not  prejudicial  to  de- 
fendant—Dashiel  T.  Harshman  (Iowa)  85. 

The  admission  of  evidence  of  property  own- 
ed by  defendant  at  time  of  trial  In  an  ac- 
tion for  breach  of  marriage  promise  is  harm- 
less error,  when  the  defendant  represented 
that  he  had  a  greater  amount  of  property. — 
Vierling  v.  Binder  (Iowa)  621. 

The  Btriklne  from  the  files  of  a  motion  to 
correct  the  ruRngs  and  vacate  a  judgment  with- 
out a  hearing  thereof,  though  irregular,  was 
not  prejudicial  error,  where  an  order  overrul- 
ing snch  motion  would  have  been  properly  en- 
tered.—Mains  V.  Des  Moines  Nat  Bank  (Iowa) 
768. 

Transferring  a  mandamus  suit  to  the  equity 
docket  is  without  prejudice,  if  there  is  no  dis- 
puted question  of  fact  for  the  jury  to  pass  on. 
—Croft  V.  Oolfax  Electric  Light  &  Power  Co. 
aowa)  761. 

The  exclusion  of  evidence  offered  by  the  de- 
fense in  an  action  on  a  life  policy  to  snow  that 
the  assured  was  suffering  from  a  species  of  in- 
sanity usually  attended  with  suicidal  tenden- 
cies held  harmless. — Wasey  T.  Travders'  Ins. 
C\>.  (Mich.)  469. 

In  an  action  on  a  benefit  insurance  certificate, 
an  instruction,  though  error,  held  not  ground  for 
reversal. — Tobin  v.  Modem  Woodmen  of  Ameri- 
ca (Mich.)  472. 

Error  in  admission  of  a  certified  copy  of  a 
deed  in  evidence  was  cured  by  striking  it  from 
the  record  on  admission  of  the  original.— Car- 
penter V.  Carpenter  (Mich.)  676. 

In  an  action  for  breach  of  contract,  the  ex- 
clusion of  certain  evidence  held  not  prejudicial 
to  defendant— Richmond  v.  Nye  (Mich.)  1120. 

Where  record  fails  to  show  plaintiff  in  any 

way  prejudiced  by  admission  of  evidence  com- 
plained of,  error  in  the  ruling  receiving  It  is  not 
ground  for  reversal.— Aske  r.  Duluth  &  1.  R. 
R.  Co.  (Minn.)  1011. 

An  instruction  as  to  the  measure  of  damages, 
though  incorrect,  is  harmless  error,  where  the 
jury  found  against  any  recovery,— Bank  of 
Stockham  v.  Alter  (Neb.)  300. 

Where  an  erroneous  instruction  on  impeach- 
ment would  authorize  the  jury  to  refuse  to 
credit  the  testimony  of  a  witness  whose  evi- 
dence is  necessary  to  create  a  reasonable  doubt 
upon  a  vital  pomt  in  controversy,  its  giving 
is  not  harmless  error.— Elrod  t.  Ashton  (S-  D.) 


699. 


Where  evidence  was  improp^Iy  excluded 
when  offered,  the  error  was  cured  by  its  subse- 
quent admission.- Regan  v.  Whittaker  (S.  D.) 

In  action  on  city  warranta,  evidence  that 
purchaser  knew  of  no  defense  to  them  held  not 
prejudicial  to  defendant — ^Blaclcman  v.  CSty  of 
Hot  Springs  (S.  D.)  996. 

Rejection  by  court  of  allowance  made  on  cer- 
tain items  of  damage  renders  harmless  error 
in  admitting  evidence  as  to  such  items. — Opten- 
berg  V.  Skelton  (Wis.)  356. 

Error  in  excluding  evidence  held  harmless 
where  the  witness  subseqnentiy  testified  fully 
as  to  the  same  matter. — Martin  t.  Eastman 
(Wis.)  359. 

In  an  action  against  several  defendants,  a 
judgment  in  favor  of  a  part  only  of  sncli  de- 
fendants is  prejudicial  to  the  plaintifTs  rights 
against  the  other  parties  to  the  action,  being  a 
bar  to  further  proceedings.— Egaard  v.  School 
Dist  No.  6  of  Town  of  St  Joseph  (Wis.)  369. 
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Where  an  Msential  fact  waa  shown  to  exist 
hj  the  undispDted  evidence,  a  failure  to  inclade 
n  finding  in  respect  thereto  in  the  special  ver- 
dict was  not  prejudicial  error. — Trapp  v.  New 
Birdsall  Co.  (Wis.)  478, 

A  party  not  entitled  to  a  deduction  from  the 
verdict  against  him  cannot  complain  of  error 
on  the  part  of  the  trial  court  in  ordering  a  re- 
mittitur.—Mowatt  V.  Willilnson  (Wis.)  661. 

Medical  expert  testimony  In  an  action  for 
injuries  caused  by  defective  sldewaUc  keld  prop- 
erly admitbed,  when  taken  in  connection  with 
the  instractiona.— Vielleeae  r.  City  of  Green 
Bay  (Wis.)  666. 

Where  there  Is  no  dispute  as  to  the  respective 
duties  of  servants  employed  by  the  same  mas- 
ter, a  finding  by  the  jury  in  a  special  verdict 
tliat  they  are  not  fellow  servants  is  harmless 
error,  and  is  to  be  disregarded  in  renderingthe 
Judgment.— MacOartby  ▼.  Whitcomb  (Wis.) 
707. 

i  21.  ^—  ^rror     walTed     Is     anpellate 
eovrt. 

The  appellate  court  may  properljr  disregard 
«  question  not  referred  to  in  the  printed  argu- 
ment.—Botterfield  V.  Treichler  (Iowa)  19. 

Assignments  of  error  not  argued  are  waived. 
— Blkhom  Val.  Bank  v.  Marley  (Neb.)  846. 

Where  appellant  did  not  discuss  specified  er- 
rors of  law  in  his  brief,  they  will  be  presumed 
to  have  been  waived.— Narregang  t.  Brown 
CSounty  (S.  D.)  602. 

I  99.  ^->  Bnbseaneai  appeals. 

Order  of  district  court,  where  it  has  juris- 
diction, not  set  aside  on  a  review,  is  the  law 
of  the  case.— Each  v.  White  (Minn.)  238. 

Where,  on  appeal,  the  question  is  fully  pre- 
sented and  determined,  the  decision  will  be  the 
law  of  the  case  in  all  subsequent  proceedings. 
—Holt  V.  Schneider  (Neb.)  ^. 

Where,  on  review  in  error,  it  is  held  that  evi- 
dence Is  insufficient  to  support  petition,  but  on 
retrial  it  is  substantially  the  same,  the  former 
ruling  is  the  law  of  the  case. — Bank  of  Stock- 
ham  T.  Alter  (Neb.)  300. 

Questions  decided  on  former  review  become 
the  law  of  the  case.— (Chicago,  B.  &  Q.  B.  Cio.  r. 
Yost   (Neb.)   661. 

Decisions  on  review  become  the  law  of  the 
case,  and  settle  conclusively  the  points  adjudi- 
cated.—Anheuser-Busch  Brewing  Ass'n  v.  Hier 
(Neb.)  832. 

Where  on  a  former  appeal  the  court  decided 
that  a  certain  notice  was  defective,  the  court 
is  precluded  from  reconsidering  the  matter  on 
a  second  appeal;  the  evidence  m  regard  to  the 
notice  being  the  same  as  on  the  former  trial. 
—Trapp  V.  New  Birdsall  Ck).  (Wis.)  478. 

1 23.  Determination  and  disposition   of 


Where  an  excessive  verdict  has  been  reduced 
by  the  trial  court  to  an  amount  which  is  sup- 
ported by  the  evidence,  there  being  no  other 
error,  the  judgment  entered  thereon  will  not  be 
reversed,  as  the  result  of  passion  and  prejudice. 
— ^Dashiel  v.  Uarshman  (Iowa)  86. 

An  afHrmance  of  a  judgment  by  the  supreme 
court  does  not  preclude  its  correction  by  the 
trial  court  on  a  point  subseriuently  discovered 
which  has  no  connection  with  the  decision  of 
the  appellate  court.— Salter  ▼.  Sutherland 
(Mich.)  112. 

Where  all  items  of  plaintiffs  claim  and  of 
defendant's  set-off  are  disputed,  and  a  verdict 
of  $25  for  plaintiff  is  returned,  a  judgment 
awarding  costs  to  defendant  should  not  be  re- 
versed.—Bellows  V.  Oane  Lumber  Co.  (Mich.) 
1103. 

On  questions  of  law  from  municipal  court  to 
district  court,  latter  cannot  only  reverse  judg- 


ment, but  may  award  judgment  absolute  for 
appellant.— Hardenbnrg  v.  Roesner  (Minn.)  719. 

Where  findings  of  a  referee  have  the  effect  of 
a  special  verdict,  and  the  judgment  is  reversed 
for  error  not  affecting  the  findings,  the  court 
will  render  the  proper  judgment  or  remand 
with  directions.--Hayes  (bounty  v.  Cbristner 
(Neb.)  78. 

The  burden  is  on  one  asserting  error  to  es- 
tablish it,  and  until  it  is  made  to  appear  from 
the  record  the  judgment  complained  of  will 
not  be  disturbed. — State  v.  Nebraska  Sav.  & 
Exch.  Bank  (Neb.)  891. 

Where  decree  was  rendered  denying  one 
plaintiff  any  relief  and  taxing  him  with  half 
costs,  and  it  was  reversed,  it  reversed  the  de- 
cree as  to  costs. — Olson  v.  Lamb  (Neb.)  397. 

Where  decree  in  equity  is  reversed,  and  cause 
remanded  to  retake  an  accounting,  the  trial 
court  may  permit  amendments  to  pleadings  and 
a  trial  de  novo.— Olson  v.  Lamb  (Neb.)  397. 

Where  finding  does  not  include  interest,  re- 
fusal of  trial  court  to  render  judgment  for  in- 
terest helA  not  in  disobedience  of  mandate  of 
supreme  court  directing  judgment  for  amount 
due.— State  v.  Norris  (Neb.)  435. 

On  reversal,  the  court  either  renders  such 
judgment  as  should  have  been  rendered  or  re- 
mands the  cause  for  a  new  trial  or  with  in- 
structions to  enter  judgment— Chicago,  B.  & 
Q.  R.  Oo.  V.  Yost  (Neb.)  561. 

The  decision  of  questions  on  appeal  becomes 
the  law  of  the  case  on  a  second  trial.— Smith 
T.  Neufeld  (Neb.)  898. 

A  decision  on  an  appeal  that  a  petition  states 
a  cause  of  action  is  an  adjudication  that,  if  the 
facts  pleaded  are  proved,  plaintiff  will  be  enti- 
tled to  relief  asked.— Smith  t.  Neufeld  (Neb.) 
89a 

The  mandate  of  the  supreme  court,  directing 
the  superior  court  to  enter  judgment  in  accord- 
ance with  the  opinion,  will  not  be  amended  so 
as  to  direct  that  such  judgment  be  entered  im- 
mediately.—Remington  T.  Bastem  Ry.  Co.  of 
Minnesota  (Wis.)  321. 

The  mandate  of  the  supreme  court,  directing 
the  entry  of  judgment  in  the  superior  court  in 
accordance  with  the  opinion,  will  not  be  amend- 
ed so  as  to  direct  the  manner  of  execution  of 
such  judgment  when  entered. — ^RemingtOD  t. 
Eastern  Ry.  Oo.  of  MinnesoU  (Wis.)  S21. 

On  appeal  from  an  order  granting  a  new  trial, 
in  the  absence  of  abuse  of  discretion,  the  order 
should  be  affirmed  and  appeal  not  dismissed. — 
Allen  T.  C!be  (Wis.)  492. 

Where  there  is  nothing  to  indicate  that  the 
verdict  was  not  based  on  Improper  evidence, 
the  verdict  will  not  be  allowed  to  stand  on  re- 
mission of  all  but  what  the  proper  allegations 
and  evidence  entitled  plaintiff  to. — McCSinn  v. 
Ullman  (Wig.)  493. 

A  judgment  restraining  a  city  from  empty- 
ing its  sewage  into  a  stream  after  a  certain 
date  will  be  modified  by  adding  "unless  the 
sewage  has  first  been  deodocized,  so  as  not  to 
cause  a  nuisance."- Winchell  v.  City  of 
Waukesha  (Wis.)  668. 

APPEARANCE. 

Where  the  mortgagor,  when  called  on  to 
plead  in  foreclosure,  moved  to  quash  for  in- 
sufficient service,  and  on  refusal  claimed  that 
he  appeared  specially  and  demanded  a  jury 
trial,  error  in  service  was  thereby  waived. — 
Andretsch  v.  Hurst  (Mich.)  746. 

Appearance  to  appeal  from  default  judgment 
of  foreclosure  does  not  waive  want  of  jurisdic- 
tion to  enter  judgment.— Bockman  v.  Ackerman 
(Wis.)  491. 
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APPOINTMENT. 

Of  guardian,  se«  "Guardian  and  Ward,"  {  1. 
Of   officers   in   general,    see   "Officers,"   S   !• 
Of  prosecuting  counsel,  see  "District  and  Pros- 
ecuting Attorneys." 

ARBITRATION  AND  AWARD. 

Of  loss  insured  against,  see  "Insurance,"  (  10. 

(  1.     Award. 

Under  Comp.  Laws,  S  10,945,  equity  has  ju- 
risdiction to  yacate  an  award. — Kearney  t. 
Waaiitenaw  Mut.  Fire  Ins.  Oo.  (Mich.)  733. 

Under  an  agreement  to  convey  property  to  a 
corporation  and  receive  in  payment  an  amount 
of  stock  to  be  awarded  by  arbitrators,  an 
award  that  entireljr  disregards  the  money  value 
of  the  property  is  illegal  and  void.— Consolidat- 
ed Water-Power  Oo.  v.  Nash  (Wis.)  486;  Nash 
T.  Consolidated  Water-Power  Co.,  Id. 

The  court  has  no  power  to  vary  the  terms  of  a 
contract  and  then  decree  specific  performance 
of  the  same.— Consolidated  Water-Power  Co.  ▼. 
Nash  (Wis.)  485;  Nash  v.  Consolidated  Water- 
Power  Co.,  Id. 

ARGUMENT  OF  COUNSEL. 

See  "Trial,"  i  8. 

In  criminal  prosecutions,  see  "Criminal  Law," 
S  ». 

ARREST. 

Illegal  arrest,  see  "False  Imprisonment" 

ASSAULT  AND  BATTERY. 

i   I.    CItU  llablUty. 

Erroneous  instructions  in  action  for  an  as- 
sault Acid  prejudicial.— Gorstz  v.  Pinske  (Minn.) 
215. 

Evidence  considered,  and  lield  sufficient  to 
support  verdict  for  an  assault  with  subsequent 
intercourse. — Witzka  v.  Moudry  (Minn.)  Oil. 

In  a  civil  action  for  assault,  failure  to  com- 
plain or  make  outcry  does  not  constitute  a  le- 
gal presumption  against  plaintiff. — ^Witzka  v. 
Moudry  (Minn.)  911. 

Where  question  of  age  of  plaintiff  In  action 
for  assault  with  subsequent  intercourse  was 
not  raised  by  the  issues,  it  cannot  be  presumed 
on  appeal  that  plaintiff  was  under  the  age  of  16 
years.— Witzka  v.  Moudry  (Minn.)  911. 

Belief  of  defendant  that  it  is  necessary  to 
use  force  will  not  make  out  a  case  of  self-de- 
fense, unless  the  facts  reasonably  justify  the 
belief.— Cermoltts  v.  Sausser  (Minn.)  946. 

Evidence  in  action  for  assault  Jield  to  show 
defendant  was  not  justified  in  striking  the 
plaintiff.— Germolus  v.  Sausser  (Minn.)  946. 

To  justify  use  of  force  on  the  ground  of  self- 
defense,  it  is  not  essential  to  show  that  it  was 
in  fact  necessary  to  use  force  to  protect  de- 
fendant.— Oermolus  v.  Sausser  (Minn.)  946. 

I  2.     Cvimiiial  responslliilltr. 

It  is  not  error  to  instruct,  in  a  prosecution  for 
assault,  that  the  jury  have  nothing  to  do  with 
the  puniBhment.-<!larer  r.  State  (Neb.)  897. 


ASSESSMENT. 


Of  compensation  for  property  taken  for  public 
use,   see   "Bminent   Domain,"   {  2. 

Of  damages,  see  "Damages,"  $  6. 

Of  expenses  of  public  improv«nent8,  see 
"Drains,"  |  2;   "Municipal  Corporations,"  {  6. 

Of  tax,  see  "Taxation,"  |  4. 


ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  {  11%, 

ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Assignments  tor 

Benefit  of  Oreditors." 
Fraud  as  to  creditors,  see  "Fraudulent  Oonvey- 

ances." 
Transfers    of    particular   species    of    proper^, 

rights,  or  instruments,  see  "Covenants,"  J  1; 

"Judgment,"  f  13;  "Mortgages,"  J  4. 
vendor's  lien,  see  "Sales,"  |  8. 

i   I.    Beavisltes  and  Talidltr. 

Where  tnere  was  an  implied  promise  to  pay 
for  a  stock  of  goods,  the  claim  held  assigna- 
ble orally.— Harris  v.  Chamberlain  (Mich.)  728. 

Where  a  bank  was  entitled  to  rescind  the  pur- 
chase of  a  note,  the  action  to  recover  the  con- 
sideration could  be  maintained  by  an  assignee 
of  the  bank's  interest  in  the  claim. — Hicks  t. 
Steel  (Mich.)  1121. 

Assignor  of  a  note  AeZd  not  entitled  to  dismiss- 
al of  action  for  want  of  jurisdiction  where  as- 
signee has  reassigned  the  note  for  the  purpose 
of  having  action  to  recover  the  consideration 
brought  in  another  county.  —  Hicks  T.  Steel 
(Mich.)  1121. 

I  2.     Aotitons. 

Where  plaintiff,  after  suit  brought,  transfers 
bis  interest,  the  action  may  be  continued  in  tlie 
name  of  the  original  plaintiff  or  his  transferee. 
— McOuUough  v.  Dovey  (Neb.)  8B3. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

i   1.    Requisites  and  Talldlty. 

Agreement  and  transfer  of  property  to  two 
creditors  by  an  insolvent  held  a  voluntary  as- 
signment for  benefit  of  creditors,  and  void,  be- 
cause not  executed  as  required  by  statute.— 
Kickbusch  t.  Corwith  (Wis.)  148. 

(  2.    Blchts  and  remedies  of  eredltora. 

Delay  of  several  years  in  commencing  action 
to  set  aside  transfers  to  mortgagees  under  a 
void  unrecorded  voluntary  assignment  for  ben- 
efit of  creditors,  but  commenced  with  reason- 
able diligence  after  discovery  of  facts,  held  not 
such  laches  as  to  bar  the  action.— ICickbusch 
V.  Corwith  (Wis.)  148. 

Complaint  In  an  action  to  set  aside  transfers 
of  property  as  void  for  actual  fraud  held  suffi- 
cient to  warrant  setting  aside  such  transfers 
as  being  made  under  a  void  voluntary  assign- 
ment for  benefit  of  creditors.  —  Kickbusch  T. 
Corwith  (Wis.)  148. 

ASSOCIATIONS. 

See  "Building  and  Loan  Assodations." 

ASSUMPSIT.  ACTION  OF. 

See  "Money  Received," 

ASSUMPTIOHi. 

Of  risk  by  employe,  see  "Master  and  Servant," 
i  4. 

ATTACHMENT. 

See  "Execution";    "Garnishment,** 

{  I.     Frooeedincs  to  proonre. 

Affidavit  in  attacbment  against  two  partners 
held  to  sufficiently  charge  each  with  a  wrong. 
—Van  Benschoten  t.  Fales  (Mich.)  478. 
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i   2.    Writ  or  w*rraat> 

Misnomer  in  writ  o{  attachment  Md  not  to 
make  the  writ  void,  where  the  parties  are  svif- 
Gciently  identified. — Van  Benacnoten  v.  Falee 
(Mich.)  476. 

Under  Circuit  Oourt  Rule  1,  eubd.  "b,"  an 
alias  writ  may  issae  in  attachment  proceed 
ings.— Van  Bennchoten  t.  Fales  (Mich.)  476. 

S  3*     ZieTTi   UoBt   *nd   evatody   and   dia- 
poutltm  of  property. 

Bvidence  considered,  and  had,  that  attach- 
ment creditor  was  not  gnil^  of  laches  in  en- 
forcing lien.— Westevelt  t.  Ragge  (Keb.)  852. 

ETidence  Md  to  show  levy  of  attachment  on 
realty  made  in  coinpliance  with  statute.— 
Westevelt  t.  Hagge  (Neb.)  862. 

Evidence  considered,  and  held,  that  attach- 
ment creditor  acquired  no  valid  lien  as  against 
creditor  of  grantor  acquiring  lien  by  voluntary 
incumbrance  of  the  debtor.— Westevelt  v. 
Hagge  (Neb.)  852. 

Where,  after  attachment  on  land  frandnlent- 
ly  conveyed,  it  is  reconveyed  to  fraudulent 
grantor,  the  lien  becomes  effective,  as  though 
no  conveyance  had  been  made. — ^Westevelt  v. 
Hagge  (Neb.)  852. 

Where  attachment  is  levied  on  realty  fraud- 
ulently conveyed  by  attachment  debtor  to  hin- 
der creditors,  the  attaching  creditor  acquires 
a  lien  on  the  interest  of  the  debtor,  though 
title  is  in  another.— Westevelt  t.  Hagge  (Neb.) 

Where,  pending  litigation  after  levy  of  at- 
tachment, another  acnaires  a  lien,  he  is  charge- 
able with  notice  of  tne  rights  of  plaintiff  in  the 
attachment.— Westevelt  v.  Hagge  (Neb.)  852. 

Attachment  lien  oti  land,  the  title  to  which  Is 
in  attachment  debtor,  is  subject  to  every  equity 
existing  against  the  debtor  at  time  of  levy.— 
Westevelt  V.  Hagge  (Neb.)  852. 

i   4.    Proooedincs  to  support  or  enforoe. 

In  support  of  judgment  for  plaintiff  on  bond 
in  attachment,  it  will  be  presumed  that  proper 
affidavit  was  filed  before  warrant  issuea.— 
Brown  v.  Tidrick  (S.  D.)  185. 

S  5.     Zdalillltlea  on  bonds  or  wodertak- 
Inca. 

Under  Comp.  liawR,  {  4906,  relative  to  at- 
tachment, the  undertaking  of  plaintiff  passes 
as  a  continuing  security,  though  the  cause  of 
action  Is  assigned.- Brown  v.  Tidrick  (S.  D.) 
185. 

Under  Comp.  Iaws,  {  4096,  nndertaking  in 
attachment  to  pay  all  costs  is  not  qualified  by 
the  words  in  the  section,  "by  reason  of  the  at- 
tachment."—Brown  T.  Tidrick  (S.  D.)  185. 

Where  the  cause  of  action  in' attachment  is 
assigned,  and  the  assignee  substituted  as  plain- 
tiff, defendant  can  'proceed  against  surety  on 
plaintiff's  undertaking  without  attempting  to 
collect  from  the  original  plaintiff.— Brown  v. 
Tidrick  (S.  D.)  186. 

Defendants  in  action  on  bond  in  attachment 
cannot  question  regularity  of  attachment.— 
Brown  v.  Tidrick  (S.  D.)  185. 

Omplaint  in  an  action  on  bond  in  attach- 
ment need  not  set  out  the  attachment  proceed- 
ingg.- Brown  t.  Tidridt  (8.  D.)  185. 

ATTORNEY  AND  CLIENT. 

Admission  of  attorney  to  bar  as  creating  vested 
right  to  practice  law,  see  "Constitutional 
Law,"  S  3. 

Advice  of  counsel  as  defense  to  action  for  ma- 
licious prosecution,  see  "Malldons  Prosecu- 
tion," S  1. 

Argument  and  cootect  '^f  counsel  at  trial  in 
avil  actions,  see  THt "  i  5. 


— —  In    criminal    prosecutiona,    see    "Criminal 
Law,"  S  9. 

Attorneys  as  expert  witnesses,  see  "Evidence,"  ' 
{  11. 

as  public  officers,  see  "District  and  Prose- 
cuting Attorneys." 

fees  as  costs,  see  "Costs,"  I  4. 

in  fact,  see  ''Principal  and  Agent" 

Competency  of  attrarney  to  testify,  see  "Witness- 
es.'^' §  2. 

i   1.    Tko  offloe  of  attorney. 

Under  Act  March  8,  1901,  an  applicant  hold- 
ing a  certificate  of  admission  to  practice  law  in 
another  state  must  prove  that  he  has  prac- 
ticed three  years  in  such  state,  and  also  that 
he  has  pursued  the  general  studies  enumerated 
in  the  act. — In  re  Application  for  Admission  to 
Practice  (S.  D.)  992. 

{  Z.    Rotainer  and  antltoritr. 

An  attorney  may  have  authority  to  collect  a 
note  and  mortgage  without  having  the  same  In 
his  possession. — Orient  Ins.  Co.  v.  Hayes  (Neb.) 
67. 

t  3.     Dntlei  and  llaUlltlea  of  att«me7 
to  ollant. 

Where  a  paper  filed  was  In  fact  but  a  motion 
for  a  judgment  under  Code,  i  S826,  but  the 
paper  did  not  show  that  the  relation  between 
attorney  and  client  existed,  it  was  not  good  as 
against  demurrer  merely  because  It  was  desig- 
nated as  a  "petition."— Downs  v.  Davis  (Iowa) 
781. 

Where  a  paper  filed  under  Code,,  i  3826,  fail- 
ed to  show  that  the  relation  of  attorney  and 
client  existed,  the  mere  fact  that  it  stated  facts 
entitling  the  plaintiff  to  recover  In  an  ordinary 
action  did  not  make  it  good  against  the  de- 
murrer.— Downs  V.  Davis  (Iowa)  781. 

Where  one  of  two  attonieys  employed  on  the 
same  matter  told  the  other  to  retain  his  fee 
tor  him,  the  relation  of  attorney  and  client  was 
not  thereby  created  between  them,  and  a  sum- 
mary proceeding  could  not  be  maintained  by 
one  against  the  other,  under  Code,  §  3826,  to 
recover  the  fee.— Downs  v.  Davis  (Iowa)  781. 

An  attorney  at  law  is  not  disqualified  from 
purchasing  a  mortgage  and  enforcing  it  for  his 
own  benefit,  when  the  transaction  involves  no 
duty  or  obligation  to  his  client,  and  the  pur- 
chase is  made  in  good  faith  in  the  usual  course 
of  tradfe.- McKenna  v.  Van  Blarcom  (Wis.) 
322. 

i  4.     OoBipensatlos   and   lion   of    attor- 
ney. 

Where,  in  action  for  services,  it  appeared 
that  plaintiffs  were  assisted  by  another  attor- 
ney with  knowledge  of  defendant,  held,  the 
value  of  the  services  of  such  other  attorney 
should  be  considered  in  determining  the  neces- 
sary fee. — Calhoun  v.  Akeley   (MiniL)   170. 


AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  I  2. 
Of  attorney,  see  "Attorney  and  Oient,^'  {  2, 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  §  8. 

AWARD. 

See  "Arbitration  and  Award,"  |  1. 

BAILMENT. 

See  "Banks  and  Banking,"  {  2;  "Carriers,"  | 
3;    "Pledges";    "Warehousemen." 

Embezzlement  or  larceny  by  bailee,  see  "Em- 
bezzlement." 

BANKRUPTCY,    GoOQie 

See  "Assignments  for  Benefit  of  Creditors.'^^ 
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i  1.     AMlsBment,     admlnlstratloiK,    and 
dlatrlbntioii  of  baahmpt'a  ••ta'te. 

*  Where  bankruptcy  conrt  directs  trustee  to  in- 
tervene in  8uit  in  state  court,  the  latter  court 
will  be  governed  in  permitting  such  interven- 
tion by  the  state  lavs.— Bank  of  Commerce  t. 
Elliott  (Wis.)  417. 

I  8.    Blchts,  remedies,  and  dlseharge  of 
bsnkrnpt. 

Effect  of  discharge  from  debts  In  bankruptcy, 
pending  a  suit  to  recover  a  debt  on  which  such 
discharge  operates,  determined. — Bank  ot  Com- 
merce V.  Elliott  (Wis.)  417. 

Notwithstanding  discbarge  In  bankruptcy,  the 
cause  of  action  to  recover  the  debt  continues, 
unless  t>ankrupt  pleads  his  discharge.— Bank  of 
Oommerce  v.  Elliott  (Wis.)  417. 

Where  an  action  is  brought  to  recover  a  debt, 
and  it  is  discharged  in  bankruptcy,  the  action 
may  be  continued  to  recover  costs. — Bank  of 
Commerce  v.  Elliott  (Wis.)  417. 

Where  debt  is  discharged  in  bankmptcy, 
pending  action  in  state  court  to  enforce  a  lien, 
a  plea  of  discharge  will  not  prevent  the  conrt 
from  rendering  necessary  judgment  to  enable 
plaintifF  to  enforce  his  lien,  if  preserved  under 
the  bankruptcy  act. — Bank  of  Commerce  T.  El- 
liott (Wis.)  417. 

An  action  pending  to  recover  a  debt  dischar- 
ged in  bankruptcy,  having  a  garnishment  ac- 
tion incidental  thereto,  will  survive  the  dis- 
charge, so  as  to  permit  a  judgment  in  form 
against  the  defendant,  enforceable  as  to  the 
lien  secured  in  the  garnishment  action. — Bank 
of  Commerce  y.  Elliott  (Wis.)  417. 

BANKS  AND  BANKING. 

'  Alteration,  see  "Alteration  of  Instruments." 
Gift  of  money  on  deposit  in  bank,  see  "Gifts," 

i  1. 
I   1.    BmiUbc  •ovporailona  and  associa- 
tions. 

Evidence  held  to  show  that  defendant  did  not 
act  to  his  injury  on  misrepresentations  made 
by  a  bank  cashier;  hence  the  bank  was  not 
cnargeable  therefor.— State  Say.  Bank  y.  Mont- 
gomery (Mich.)  870. 

A  bank  held  entitled  to  rescind  the  purdiase 
ot  a  note  from  its  president  and  recover  the 
consideration  because  of  fraudulent  misrepre- 
sentations of  the  assignor.  —  Hicks  v.  Steel 
(Mich.)  1121. 

On  indictment  under  Gen.  Laws  1895,  c. 
210,  for  receiving  deposits  while  bank  is  in- 
solvent, it  is  not  material  in  what  capacity  the 
guilty  party  is  connected  with  the  bank.— State 
y.  (dements  (Minn.)  229. 

Formal  dissolution  of  banking  firm  held  not 
suflScient  to  exonerate  retiring  partner  from 
acconntability  for  subsequent  acts  in  an  un- 
lawful plan  to  receive  deposits  during  the  in- 
solvency of  the  bank.— State  v.  Clements 
(Minn.)  220. 

Evidence  of  continual  depletion  of  resources 
of  bank  for  several  years  held  competent  on 
qnestion  of  unlawful  scheme  between  partners 
to  wreck  the  concern  and  as  to  fraudulent  dia- 
solution.- State  v.  Clemento  (Minn.)  229. 

Evidence  of  an  accomplice  held  sufBciently 
corroborative  to  sustain  conviction  of  receiving 
deposits,  knowing  the  insolvency  of  the  bank. 
—State  V.  Clements  (Minn.)  229. 

Alleged  errors  in  charge  defining  insolvency 
held  without  prejudice  to  defendant,  charged 
with  receiving  deposits,  knowing  of  insolvency 
of  bank.— State  v.  Clements  (Minn.)  229. 

Money  collected  by  the  bank  held  not  a  part 
of  the  assets  of  the  bank,  and  on  insolvency 
thereof  a  preferred  Claim  for  the  use  of  the 
owner.— State  y.  Bank  of  Commerce  (Neb.)  43. 


Under  Rev.  St  g  2024,  snbsecs.  18,  19,  the  re- 
fusal of  a  signer  of  articles  of  incorporation 
for  a  bank  to  accept  shares  held  not  suffident 
to  rescind  the  contract,  in  the  absence  of  evi- 
dence that  the  rescission  was  accepted  by  the 
corporation.— Rehbein  y.  Rahr  (Wis!)  316. 

Under  Rev.  St  i  2024,  snbsecs.  18,  19,  47, 
the  fact  that  articles  of  incorporation  for  a 
bank  were  signed  with  the  individual  names  ot 
defendants,  and  that  the  stock  was  listed  in  the 
name  of  a  firm,  of  which'  defendants  were  a 
part  of  the  members,  did  not  relieve  defend- 
ants from  their  individual  liability  as  share- 
holders.—Rehbein  y.  Rahr  (Wis.)  816. 

The  fact  that  articles  of  Incorporation  for  a 
bank  whicli  hod  been  signed  by  defendants  on 
certain  conditions  were  filed  without  the  per- 
formance of  sach  conditions,  and  without  de- 
fendants' knowledge,  held  not  to  relieve  de- 
fendants from  the  individual  liability  imposed 
on  stockholders  by  Rev.  St  J  2024,  subsec.  47. 
—Rehbein  v.  Rahr  (Wis.)  316. 

{  2.     Fnaotlons  and  deallacs. 

Evidence  hdd  not  snfflcient,  on  an  Issue  be- 
tween a  wife  and  the  executor  of  the  husband 
as  to  the  ownership  of  money  deposited  joint- 
ly in  the  name  of  nnsband  and  wife,  to  show 
that  the  money  was  not  jointly  owned  as  indi- 
cated by  the  certificate  of  deposit — In  re 
Brown's  Estate  (Iowa)  617. 

Evidence  hdd  not  snfflcient  to  show  that  mon- 
ey deposited  jointly  In  the  name  ot  a  husband 
and  wife  created  a  trust;  the  banker's  obli- 
gation being  similar  to  that  of  the  maker  of  a 
note.— In  re  Brown's  Ksta^e  (Iowa)  617. 

Testimony  of  a  banker  of  his  understanding 
that  certain  money  deposited  with  him  by  de- 
ceased, for  which  the  oertificates  were  issued 
jofntly  to  deceased  and  his  wife,  belonged  to 
the  former.  Is  entitled  to  no  weight  on  an  is- 
sue between  the  executor  and  the  wife  as  to 
the  ownership  of  such  money. — In  re  Brovm'a 
Estate  (Iowa)  617. 

Where  defendant  signed  accommodation  pa- 
per for  a  bank  cashier,  payable  to  the  bank, 
and  on  the  cashier's  representations  that  the 
notes  were  unpaid  executed  others  as  renewals, 
the  bank  was  not  chargeable  for  the  misrep- 
resentations.— State  Sav.  Bank  y.  Montgomery 
(Mich.)  879. 

Instruction  In  action  by  the  heir  to  recover 
deJMsits  made  with  defendant  bank  by  his  an- 
cestor held  proper.— Tecnmseh  Nat  Bank  v. 
McGee(Neb.)&&. 

In  actl<»  by  heir  against  a  bank  to  recover 
deposits  made  by  the  plaintifF,  the  action  ot 
the  trial  conrt  in  disposing  of  defenses  pleaded 
in  the  answer  as  a  matter  ot  law,  and  with- 
drawing the  same  from  the  jiuj,  is  proper.— 
Tecumseh  Nat  Bank  y.  McGee  (Neb.)  940. 

Evidence  in  action  by  heir  to  recover  from  a 
bank  a  deposit  made  by  his  ancestor  hdd  to 
support  verdict  for  plaintifl.— Tecnmseh  Nat 
Bank  y.  McGee  (Neb.)  0^. 

A  mortgage  to  a  bank  is  released,  though  not 
delivered  up,  where  directors  of  bank  release  it 
by  a  resolution  to  enable  mortgagor  to  im- 
prove his  property.— In  re  Bank  of  West  Su- 
perior (Wis.)  501 ;  Goodvin  y.  Nichols,  Id. 

{  3.     National  banlcs. 

Evidence  of  the  value  ot  notes  owned  by  t 
bank  is  admissible  for  the  purpose  ot  showing 
its  insolvency  in  a  prosecution  against  its  presi- 
dent for  accepting  a  deposit  with  knowledge  ot 
its  insolvency. — State  v.  Easton  (Iowa)  796. 

An  allegation  in  an  indictment  against  a 
prosident  of  a  bank  for  receiving  deposits  with 
knowledge  of  the  bank's  insolvency  held  suffi- 
cient under  Code,  §  5287,  to  show  that  the 
bank  was  incorporated.— State  T.  Baston  (Iowa) 
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An  indictment  af^ninst  a  bank  president  for 
accepting  a  deposit  with  knowledge  of  the 
banlra  insolvency  held  not  to  charge  two  of- 
fenses.—State  T.  Easton  (Iowa)  785. 

Code,  S  1885,  anthorinng  the  ^nnishment  of 
■n  officer  of  a  bank  for  receiving  a  deposit 
-with  knowledge  of  the  bank's  insolvency,  ap- 
plies to  national  banks. — State  r.  Easton  (Iowa) 
795. 

Code,  I  1885,  making  it  a  felony  for  a  bank 
ofBcer  to  receive  deposits  with  knowledge  of 
the  bank's  insolvency,  is  not  void,  as  applied 
to  national  bank  officers,  as  an  attempt  to  regu- 
late the  bank's  right  nnder  the  laws  of  the 
tlnited  States  to  accept  deposits.— State  v. 
Baston  (Iowa)  795. 

A  national  bank,  having  taken  real-estate  se- 
cari^  to  secure  a  loan,  may  enforce  it  notwith- 
standing United  States  statute  prohibiting  tak- 
ing of  snch  security.— First  Nat.  Bank  v.  Oross- 
hans  (Neb.)  642. 


BAR. 


"Attorney  and 
"Judg- 


Admission  to  practice  law, 

aient,"  {  1. 
Of  action  by  former  adjudication, 

ment,"  |  9. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Boildin;;   or  loan   associations,    see    "Bnilding 
and  Loan  Associations." 


BENEFITS. 

Acceptance  of,  as  ground  of  estoppel, 
toppeV  (  4. 


"Ea- 


BEST  AND  SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  |  4. 

BIAS. 

Of  juror,  see  "Jury,"  ^  4. 

BIGAMY. 

Oompetency  of  wife  as  witness,  see  "Witness- 
es,    9  2, 

Averment  of  marriage  as  a  fact  implies  that 
the  marriage  was  legal.— Hills  r.  State  (Neb.) 
836. 

BILL  OF  REVIEW. 

See  "Equity,"  <  4. 

BILLS  AND  NOTES. 

Operation  and  effect  of  usury  laws,  see  "Usury," 
Parol  evidence^  see  "Evidence,"  {  10. 

(  I.     Requisites  and  TalldltT. 

BMdence  in  action  on  note  held  to  show  that 
defendant  had  waived  the  defense  of  fraud. — 
Morgan  v.  Nowlin  (Mich.)  468. 

Where  a  letter  of  special  credit  was  written 
to  a  bank  to  induce  it  to  make  advances  to  a 
certain  person,  on  the  bank  going  out  of  busi- 
ness, its  successor  could  not  rely  on  the  letter. 
—Lyon  V.  Van  Raden  (Mich.)  727. 

A  letter  of  credit  held  special  and  not  gen- 
eral.- Lyon  v.  Van  Raden  (Mich.)  727. 


t  2.     Constrnotlon  and  operation. 

Where  a  note  was  payable  to  the  order  of 
plaintiff,  who  sued  one  of  the  original  signer* 
on  it,  the  fact  that  it  was  nonnegotiable  and 
was  signed  by  some  of  the  makers  on  the  back 
of  the  note  held  immateriaL — I>«w  Law  Bank 
r.  Godfrey  (Mich.)  1076. 

Where  a  n«<te  yfWit  worded  in  the  siagular  and 
signed  by  fi..  anc  oy  the  firm  of  H.  &  6.,  and 
by  C  ,  the  otligatWA  was  joint  and  several. — 
Dovt  Law  Bank  v.  Oodfrey  fMich.)  1075. 

i  8.    M odlfloatloB,    renewal,   and   resoia- 
■ion. 

Assiirnee  of  a  aote,  who  had  elected  to  rescind 
the  purchase  for  fraud,  held  not  guilty  of  laches 
in  not  tendering  a  return  of  the  note  for  ayear 
and  a  half  after  it  waa  dne  and  unpaid.- Kicks 
V.  Steel  (Mich.)  1121. 

S  4.     Risbta  and  UablUties  on  indorse- 
ment or  tranaf  er. 

Where  chattel  mortgagee  authorizes  mortga- 
gor to  sell  to  pay  the  debt,  and  takes  check 
of  purchaser,  he  is  not  a  bona  fide  holder  with- 
out notice  of  falsity  of  representations  of  mort- 
gagor.—National  Citlaens'^  Bank  v.  BrU  (Minn.) 
821. 

Where  a  negotiable  note  is  indorsed  and 
transferred  before  maturity  as  collateral,  the 

gledgee  without  notice  is  a  holder  for  value. — 
bnnecticut  Trast  &  Saf  e-Depodt  0>.  v.  Fletch- 
er (Neb.)  58. 

S  5.     Presentment,  demand,  notice,  and 
protest. 

Party  givinc  mtice  of  dishonor  of  inland  bill 
of  ezcnange  Held  as  a  matter  of  law  to  have 
failed  to  exercise  due  diligence  in  such  par- 
ticoiar.- In  re  BlUings'  Estate  (Minn.)  162; 
Origgs  V.  King,  Id. 

Where  party  giviug  notice  of  dishonor  of  in- 
land bill  of  ezoiange  is  igi]o-*ant  of  the  place 
of  residence  or  business  of  the  party  to  be  no- 
tified, he  must  exercirie  due  diligence  to  discov- 
er it  — In  re  Billinga'  Estate  (Minn.)  162; 
Griggs  V.  King,  Id.  • 

{  6.     Aotions. 

Total  failure  of  consideration  may  be  shown 
nnder  a  general  denial  m  an  action  on  a  note. 
—Keystone  Mfg.  Co.  v.  Forsyth  (Mich.)  262. 

In  an  action  on  a  note  a  notice  held  to  set  up 
notice  of  want  of  consideration.— Keystone 
Mfg.  Co.  V.  Forsyth  (Mich.)  262. 

A  charge  that  the  president  of  a  bank  had 
the  right  to  agree  to  appl)-  certain  money  on 
the  note  in  suit,  and  that  the  real  questiou  for 
the  jury  was  whether  the  note  had  been  paid, 
AeJd  not  objectionable  as  misleading.  —  Dow 
Law  Bank  v.  Godfrey  (Mich.)  1075. 

The  question  whether  the  note  in  suit  had  in 
fact  been  paid  held  properly  submitted  to  the 
Jury.— Dow  Law  Bank  v.  Godfrey  (Mich.)  1075. 

An  indorsee,  suing  on  a  note,  mast  plead  ami 

grove   title   thereto.— St.   Johns   Table  Co.    ^ 
irown  (Mich.)  1124. 

Where  an  indorsee  sues  on  a  note  indorse*? 
by  the  receiver  of  the  payee,  the  tact  of  receiv- 
ership and  authority  to  indorse  the  note  must  be 
shown.— St.  Johns  Table  Oo.  v.  Brown  (Mich.) 
1124. 

Evidence  held  to  sustain  finding  as  to  fraud 
or  mistake  in  weight  of  cattle  for  whicb  noti> 
sued   on   was   given.— Bank    of   Stockhaw    * 
Alter  (Neb.)  300. 

BONA  FIDE  PURCHASERS. 

Of  land,  see  "Vendor  and  Purchaser,"  t  jKn]r> 
Of  note,  see   "Bills  and  Notes,"   t  4.   '^c? 
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BONDS. 

In  legal  proceedings,  see  "Appeal  and  Error," 
f  fi;  "Attachment?'  §  6;  ''Costa,"  §  3;  "In- 
junction," §  3. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Of  guardian,  see  "Guardian  and  Ward,"  {  2. 

County  officer,  see  "Counties,"  i  2. 

BOUNDARIES. 

See  "Fences." 

(•eographicai  or  political  divisions,  see  "Munic- 
ipal Corporations,"  {  1;  "Schools  and  School 
Districts,"  {  1. 

« 
I  I.  Evideaee,  •s«ert«lameat,  aad  es- 
taUtsIuneat. 
Where  a  party  claims  that  adjoining  owners 
of  land  by  agreement  hare  located  their  divid- 
ing line  differently  from  that  described  in  their 
deeds,  the  burden  is  on  such  pai'ty  to  prove  the 
agreement. — ^Dasbiel  t.  Harshman  (Iowa)  85. 

Question  of  boundary  between  two  quarter 
sections,  the  original  monuments  at  the  section 
comers  having  oeen  long  destroyed,  held,  un- 
der the  evidence,  for  the  jury. — White  v.  Am- 
rhien  (S.  D.)  191. 

In  an  action  to  recover  the  value  of  stump- 
age,  the  boundary  line  held  properly  located,  so 
as  to  show  defendants  had  trespassed  on  plain- 
tlFs  land.— Underwood  v.  Smith  (Wis.)  384. 

A  directed  verdict  for  defendant  in  an  eject- 
ment suit,  in  which  a  certain  boundary  was  in 
dispute,  held  erroneous  under  the  evidence. — 
Schlei  T.  Struck  (Wis.-)  430. 

The  records  of  the  county  surveyor  are  ad- 
missible in  an  action  to  determine  a  disputed 
t>oundary,  when  relevant  to  the  controversy. — 
Schlei  V.  Struck  (Wis.)  430. 

Evidence  as  to  how  a  disputed  quarter-sec- 
tion fence  agrees  with  fences  on  an  adjoining 
section  is  immaterial  in  an  action  of  ejectment 
in  which  the  location  of  the  true  line  is  in  is- 
sue, unless  the  original  monuments  of  the  line 
in  question  have  disappeared.— Schlei  T.  Struck 
(Wis.)  430. 

BREACH. 

Of  condition,  see  "Insurance."  J  5.       __ 

Of   contract,    see    "Contracts,"    g   4;     "Vendor 

and  Purchaser,"  §  3. 
Of  covenant,   see  "Oovenants,"   t  2. 
Of  warranty,  see  "Insurance,"  i  4;    "Sales," 

a  4,  6. 

BREACH  OF  MARRIAGE  PROMISE. 

Where  the  defendant  in  an  action  for  breach 
of  marriage  contract  pleads  the  diseased  con- 
dition of  the  plaintiff  to  show  contract  was  not 
made,  he  cannot  object  that  the  instructions  do 
not  authorize  its  consideration  in  mitigation  of 
damages. — Vlerling  v.  Binder  (Iowa)  621. 

Evidence  of  the  specific  property  owned  by 
defendant  is  admissible  in  an  action  for  breach 
of  marriage  promise. — Vierling  v.  Binder 
(Iowa)  621. 

Where  the  defendant  in  an  action  for  breach 
of  marriage  contract  pleads  the  physical  condi- 
tion of  the  plaintiff  as  tending  to  show  that 
the  alleged  contract  was  not  made,  it  cannot 
be  considered  to  excuse  performance. — ^Vier- 
ling V.  Binder  (Iowa)  G21. 

Evidence  of  property  owned  by  defendant  at 
time  of  trial  held  not  error  in  action  for  breach 
of  marriage  promise. — Vierlinc  v.  Binder  (Iowa) 


BRIDGES. 

Subject  and  title  of  statute,  see  "Statutes,"  S  3. 

I   1.    Estelillshmeat.    eonstmetloa,    and 
Bialatea»B«e. 

In  mandamus  to  compel  town  officers  to  re- 
build a  bridge,  evidence  held  sufficient  to  sup- 
port a  finding  that  it  was  the  duty  of  the  de- 
fendant town  to  maintain  the  same  as  part  uf 
the  highway.  —  Brophy  t.  Schindier  (MicLi 
1114. 

Duty  of  city  to  keep  bridges  within  its  lim- 
its in  good  repair  held  to  become  operative  as  to 
a  particular  bridge  and  highway  wnen  the  same 
were  included  within  its  limits. — Moore  v.  City 
of  St.  Paul  (Minn.)  163. 

Duty  created  by  charter  of  city  of  St.  Paul 

as  to  bridges  held  to  extend  to  bridge  over 

,  Mississippi  river,  though  the  bridge,  when  con- 

J  structed,  was  not  within  the  limits  of  the  city, 

and  at  such  time  was  under  the  control  of  the 

county.— Moore  v.  Gty  of  St  Paul  (Minn.)  163. 

Under  Laws  1889,  c.  271,  the  rebuilding  of 
bridge  across  a  river  between  two  counties  was 
imposed  on  the  counties. — State  v.  Board  of 
Com'rs  of  Renville  County  (Minn.)  880. 

{  2.    Recnlattoa  aad  nse  for  travel. 

Whether  or  not  a  bicyclist,  injured  in  cross- 
ing a  highway  bridge,  was  guilty  of  contrib- 
utory negligence,  held  for  the  jury.— Lauder  v. 
St.  Clair  Tp.  (Mich.)  4. 

Whether  it  was  the  township's  duty  to  main- 
tain a  side  rail  on  one  side  of  a  highway 
bridge,  to  avoid  liability  for  an  accident  to  a 
bicyclist  in  crossing  the  same  after  dark,  held 
for  the  jury.— Lauder  v.  St.  Clair  Tp.  (Mich.)  4. 

If  a  person  in  charge  of  a  traction  engine 
weighing  over  five  tons  attempts  to  cross  a 
liighway  bridge  without  spanning  it  with 
planks,  as  required  by  Laws  1891,  c.  367,  he 
cannot  recover  for  personal  injuries  occasioned 
I  by  its  insufficiency  and  want  of  repair. — Welch 
T.  Town  of  Geneva  (Wis.)  970. 

BROKERS. 

See  "Factors";   "Principal  and  Agent." 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Subject  and  title  of  statute,  see  "Statutes."  { 
3. 

A  borrowing  stockholder  in  a  building  and 
loan  association  held  not  entitled  to  offset 
against  his  mortgage  debt  the  amounts  he  had 
paid  as  premiums  on  his  stock. — ^Hale  v.  Kline 
(Iowa)  814. 

Under  Code.  |  189S,  on  foreclosure  of  mort- 
gage to  building  association,  borrower  held 
entitled  to   be  credited    with   the   withdrawal 

j  value  of  his  stock,  and  liable  for  not  more 
than  the  net  amount  of  principal  actually  re- 
ceived, with  12  per  cent,  interest,  less  the  with- 
drawal value.— Iowa  Deposit  &  Loan  Co.  v. 

I  Timme  (Iowa)  820. 

I  A  borrower  from  a  building  association  held 
entitled  on  foreclosure  to  set  off,  after  the  as- 

,  soi'iation  had  gone  into  voluntary  liquidation. 

I  tlie  amount  due  by  the  terms  of  a  matun-il 
stock  certificate. — Pioneer  Savings  &  Loan 
Ass'n  T.  Wilkins  (S.  D.)  994. 

BURGLARY. 

f  1.     Proaeeutloa    aad   pnalsbaieat. 

Under  Code,  |  5289,  an  mdiotment  for  bur- 
glary held  not  insufficient  as  not  referring  to 
defendants  as  the  perpetrators  of  the  crime.— 
I  State  V.  Ryan  (Iowa)  812. 
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On  prosecution  for  barglary,  an  instroctlon 
as  to  effect  to  be  given  the  finding  of  goods 
stulen  in  defendant's  possession  Aeld  not  errone- 
ous.—State  V.  Ryan  (Iowa)  812. 

BY-LAWS. 

Of  insurance  companies,  see  "Insurance,"  {  1. 

.      CALENDARS. 

Oomputation  of  time,  see  "Time." 

CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title";   "Reformation  of  Inetm- 

ments." 
Rescission  of  contract,   see   "Oon tracts,"   t  3; 

"Sales,"  {  3;   "Vendor  and  Purdiaser,''  {  2. 
Setting     aside     fraudulent     conveyances,     see 

"Fraudulent  OonTeyances,"  (  3. 

(  1.     Biglit  of  aotioB  and  defenses. 

A  bill  to  set  aside  a  deed  and  restore  pos- 
session of  land  held  improperly  dismissed  on 
the  ground  that  the  grantor  had  an  adequate 
remedy  at  law.— Hogueland  t.  Arts  (Iowa)  818. 

CANVASS  OF  VOTES. 

See  "Elections,"  <  1. 

CARNAL  KNOWLEDGE. 


Bee  "Rape." 


CARRIERS. 


Regulation  of  passenger  rates  all  interference 
with  interstate  commerce,  see  "Commerce," 
f  1* 

{   1.    Ooatrol  and  vesalatioa  of  oommoa 
carriers. 

Where  plaintiff  sued  a  railroad  company  to 
recover  eoods  shipped  without  paying  regular 
freight  eliarges,  on  the  ground  of  a  special 
agreement  to  transport  the  goods  for  a  less 
sum,  held,  that  there  could  t>e  no  recovery  by 
reason  of  24  Stat.  379,  rendering  discrimina- 
tion between  shippers  unlawful. — Ohurch  v. 
Minneopolis  &  StJU  Ry.  0>.  (S.  D.)  1001. 

{  2.    Carr^ace  of  Uto  stook. 

Where  shipper  of  live  stock  fails  to  furnish 
a  caretaker  as  agreed,  the  carrier,  with  knowl- 
edge of  failure,  field  liable  for  loss  resulting 
from  want  of  proper  care.— Giticago,  B.  &  U. 
R.  Co.  V.  Williams  (Neb.)  832. 

Where  shipper  of  lire  stock  does  not  agree 
to  furnish  a  caretaker,  and  some  of  the  ani- 
mals are  injured  for  want  of  due  care,  the  car- 
rier is  liable.— Chicago^  B.  &  Q.  R.  Oo.  v.  Wil- 
l-ams  (Neb.)  832. 

A  railroad  company  is  bound  to  provide  cars 
suitable  for  live  stock  under  existing  condi- 
tions and  exercising  due  care  to  carry  them 
safoly.— Chicago,  B.  &  Q.  R.  Co.  v.  Wiilijims 
(Neb.)  832. 

I  3.     Carrlace  of  passensers. 

Where  one  of  several  ordinances  under  which 
an  electric  street  railway  ran  fixed  a  certain 
rate  for  travel  between  any  two  points  on  the 
road,  any  member  of  the  public  was  ontitied 
to  ride  nt  that  rate.— Ooy  t.  Detroit,  Y.  &  A. 
A.  Ry.  (Mich.)  6. 

A  through  passenger  on  a  suburban  electric 
railway  line  held  entitled  to  ride  through  a 
township  and  the  villages  therein  at  the  town- 
ship rate.— Coy  t.  Detroit,  Y.  &  A.  A.  Ry. 
(Mich.)  6. 

Where  one  purchases  railroad  ticket  for  pur- 
pose of  checking  baggage  to  a  certain  point. 


and  does  not  take  train  himself,  and  the  bag- 
gage, on  arrival  at  such  point,  is  uncalled  for, 
and  ia  stoloi  from  the  depot,  the  carrier  is  lia- 
ble only  for  gross  negligence;  it  being  a  gratu- 
itous bailee. — Marshall  v.  Pontiac,  O.  &  N.  R. 
Co.  (Mich.)  242. 

A  through  passenger  on  a  through  train,  leav- 
ing such  train  at  intermediate  station  without 
knowledge  or  invitation  of  company,  where 
train  stopped  for  purposes  incident  only  to  its 
management,  assumes  risk  incident  to  his  move- 
ment. —  Lemery  v.  Great  Nortliem  Ry.  Co. 
(Minn.)  908. 

Where  through  passenger  alights  at  interme- 
diate station  for  any  reasonable  purpose,  such 
station  being  one  for  discbarge  and  reception  of 
passengers,  he  does  n  A  cease  to  be  a  passenger. 
—Lemery  v.  Great  Northern  Ry.  Oiy.  (Minn.) 

ooa 

An  instruction  that  a  street-car  conductor 
was  negligent  if  he  did  not  exercise  the  care 
of  a  person  having  the  knowledge  that  may  be 
reasonably  expected  in  doing  a  conductor's 
work  held  erroneous. — Dehsoy  v.  Milwaukee 
Electric  Ry.  &  Light  Co.  (Wis.)  978. 

CASE  ON  APPEAL. 

Making  and  settlement,  see  "Appeal  and  Eiv 
ror,"  (  8. 

CAUSE  OF  ACTION. 

See  "Action";  '^Malicious  Prosecution,"  {  1. 

CERTIFICATE 

Oertifled  copies,  see  "Evidence."  i  9. 

Of  acknowledgment  of  written  instrument,  see 

"Acknowledgment,"  {  1. 
Of  record  for  purpose  of  review,  see  "Appeal 

and  Error,"  S  8. 

CERTIORARL 

To  review  proceedings  laying  out  highway,  aee 
"Highways,"  {  1. 

i  1.     Katnre  and  cronada. 

The  writ  of  certiorari  cannot  be  used  to  cor- 
rect mere  errors,  but  onlv  to  test  the  jurisdic- 
tion of  an  inferior  tribunal. — Butteraeld  v. 
Treichler  (Iowa)  19. 

Where,  after  plaintiff  had  dismissed  his  ac- 
tion, the  court  heard  defendant's  evidence  and 
rendered  a  decree  against  plaintiff  on  an  an- 
swer that  did  not  state  a  counterclaim,  the  fact 
that  plaintifTs  attorney  was  in  the  court  room 
did  not  make  it  incumt>ent  on  him  to  enter 
exception  to  the  decree  in  order  to  review  the 
court's  action  by  certiorari. — Bardes  v.  Hutch- 
inson (Iowa)  797. 

The  court  has  no  jurisdiction  to  render  a  de- 
cree against  plaintiff,  after  he  has  dismissed, 
on  an  answer  that  does  state  a  counterclaim. 
— Bardes  v.  Hutchinson  (Iowa)  797. 

Certiorari  lies  to  review  order  of  probate 
court,  made  under  Gen.  St.  1894,  §  4553,  on 
petition  of  person  under  guardianship  for  in- 
coinpetenicy  to  be  restored  to  capacity.— State 
T.  Probate  Court  of  Ramsey  County  (Minn.) 

Application  for  writ  of  certiorari  to  review 
order  of  district  jud^e  directing  tie  destruc- 
tion of  certain  gambling  devices  denied,  where 
it  failed  to  show  any  interest  of  applicant  in 
the  devices,  within  Rev.  Codes,  {  6099.— San- 
derson T.  Winchester  (N.  D.)  983. 


See  "Equity." 


CHANCER^.  Google 
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CHANGE  OF  POSSESSION. 

Necessity  as   against  creditors   of  grantor,  aee 
"Fraudulent  OonTeyances,"  {  1. 

CHARACTER. 

Of  witness,  see  "Witnesses,"  t  4. 

CHARGE. 

Of  legacies  on  property  by  will,  see  "Wills,"  | 

5. 
To  jury  In  ciyil  actions,  see  "Trial,"  S  7. 
in    criminal    prosecutions,    see    "Criminal 

Law,  {  9. 

CHARTER. 

Of  municipal  corporations,  see  "Municipal  Oor- 
porations,"  g  1. 

CHATTEL  MORTGAGES. 

See  "Pledges." 

S   1.    Beonlaitea  and  Talldlty. 

A  chattel  mortgage  held  void  for  Insufficiency 
of  description. — Union  State  Bank  y.  Button 
(Neb.)  535. 

Description  of  property  in  chattel  mortgage 
will  be  neld  sufficient,  where  it  will  enable  a 
third  party  by  inquiries  to  identify  the  proper- 
ty.—Union  State  Bank  ▼.  Hutton  (Neb.)  635. 

An  insuSBcient  description  in-  a  chattel  mort- 
gage on  growing  grain  of  the  land  on  which  it 
was  growing  Aela  not  cured  by  the  fact  that 
the  mortgage  contained  a  particular  description 
of  the  mortgagor's  residence.  —  Commercial 
State  Bank  t.  bitersUte  Elerator  0>.  (S.  D.) 
219. 

Under  Laws  1897,  c.  95,  the  fact  that  a  re- 
ceipt showing  that  a  complete  copy  of  a  chat- 
tel mortgage  was  delivered  to  the  mortgagor 
was  inserted  in  the  body  of  the  instrument, 
and  signed  before  execution  of  the  mortgage, 
Add  not  to  render  the  mortgage  yoid.— Com- 
mercial State  Bank  t.  Interstate  Bleyator  C^. 
(a  D.)  219. 

A  chattel  mortgage  on  growing  grain,  which 
described  the  land  as  340  acres  of  whea^ 
in  possession  of  mortgagor  in  M.  county,  Iteld 
not  snffldently  definite  to  impart  notice  to  pur- 
chasers in  good  faith.— Commercial  State  Bank 
T.  Interstate  Elevator  Co.  (S.  D.)  219. 

A  lease,  giving  a  lien  for  rent  on  the  chattels 
of  the  lessee  in  the  building,  held  not  within 
Laws  1^7,  c.  95,  {{  1,  2,  requiring  a  copy  of 
a  chattel  mortgage  to  be  delivered  to  the  mort- 
gagor.—Kennedy  V.  Hull  (S.  D.)  223. 

A  chattel  mortgage  without  the  United 
States  revenue  stamps  required  by  law  held 
binding  on  the  parties  in  the  state  court— 
Plnnkett  v.  Hanschka  (S.  D.)  1004. 

I  2.     Conatrhetlon  and  operation. 

A  chattel  mortgage  on  future  earnings  of  a 
threshing  machine,  describing  the  engine  and 
separator,  A«2d  not  void  because  it  omits  to 
state  the  -nnmber  of  such  machine  and  sepa- 
rator, and  the  names  of  persons  against  whom 
snch  future  eaminm  are  to  accrue.— Reynolds 
V.  Strong  (N.  D.)  987. 

I  3.     Rights  and  UablUties  of  parties. 

Where  a  chattel  mortgage  is  given  to  secure 
the  price  of  macliinery  sold,  the  mortgagee 
may  replevy  the  property  on  the  failure  of  the 
mortgagor  to  pay  the  mortgage  debt.— Auitman 
Oo.  T.  McDonongh  (Wis.)  960. 

I  4.    Foreeloanre. 

The  appointment  of  a  receiver  in  foreclo- 
sure proceedings  will  not  be  set  aside  for  du- 


.  consisting  of  the  mortgagee's  threats  to 
criminally  prosecute  the  mortgagor's  son,  where 
there  was  no  allegation  that  the  mortgagor 
was  influenced  thereby. — ^Mains  v.  Des  Moines 
Nat.  Bank  (Iowa)  768. 

A  written  stipulation  by  a  mortgagor,  con- 
senting to  a  rendering  of  a  judgment  of  fore- 
closure, is  sufficient  evidence  to  warrant  the 
rendering  of  such  judgment.— Mains  T.  Des 
Moines  Nat.  Bank  (Iowa)  758. 

CHEAT. 

See  "False  ftetenses";    "Fraud." 


CHILD. 


See  "Infants." 


CHOSE  IN  ACTION. 

Assignment,  see  "Assignments." 

CITATION. 

See  "Pnein." 

CITIES. 

See  "Municipal  Corporations." 

CLAIM  AND  DELIVERY. 

See  "Replevin.". 

CLAIMS. 

Against  county,  see  "0)nnties,"  f  3. 

estate  of  decedent,  see  "Executors  and  A* 

ministrators,"  (  2. 
municipal  corporation,  see  "Municipal  Oor- 

porations,"  {  10. 
Mining  claims,  see  "Mines  and  Minerals,"  {  1. 
To  property  levied  on,  see  "Execution,"  {  2. 

CLERKS  OF  COURTS. 

Judicial  notice  of  clerk,  see  "Evidence,"  |  1. 
Taking  of  verification  of  information,  seo  "In* 
dictment  and  Information,"   {  2. 

CLOUD  ON  TITLE. 

See  "Quieting  TiUe." 

COLLATERAL  ATTACK. 

On  Judgment,  see  "Judgment,"  |  & 

COLLATERAL  SECURITY. 

"Pledges." 

COLOR  OF  TITLE. 

To  '  suRtain   adverse   possession,   see  "Adverse 
Possession." 

COMBINATIONS. 

See  ••Conspiracy.". 

COMMERCE. 

Carriage  of  goods  and  passengers,  see   "0»t- 
riers." 


i  1.    Means  and  methods  of  ronlat 

Under  Pub.  Acts  1891,  No.  90,  railroad  com- 
missioners, in  fixing  rates  for  passengers  on 
railroads,  can  include  the  amount  of  the  in- 
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terstate  fares  earned  by  that  portion  of  the 
road  within  the  state.— Osborn  ▼.  Wabash  B. 
Oo.  (Mich.)  466. 

COMMISSION  MERCHANTS. 

See  "Factors." 

COMMITMENT. 

On  charge  of  crime,  see  "Oiminal  Iaw,"  {  5. 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districte,"  S  1. 

COMPENSATION. 

For  partner's  serrices,  see  "ParlinerBhip,"  {  2. 

For  property  taken  tor  public  use,  see  "Eminent 
Domain,"  |  1. 

Liability  of  connty  for  CMnpensation  of  health 
officer,  see  "Counties,"  {  2. 

Of  corporate  officers,  see  "Oorporations,"  {  4. 

Of  co-tenant  for  rroairs  bn  partition,  see  "Par- 
tition," (  1. 

Of  county  (^cers,  see  '^Counties,"  i  2. 

Of  receiver,  see  "Heceivers,"  {  1. 

COMPETENCY. 

Of   eridence,'  see    "Criminal  Law,"   {   7. 

Of  experts  as  witnesses,  see  "Evidence,"  i  11. 

Of  juror,  see  "Jury,"  |  4. 

Of  witnesses  in  general,  see  "Witnesses,"  {  2. 

COMPLAINT. 

Criminal  prosecution,  see  "Ci-iminal  Law,"  %  5. 
In   criminal   prosecution,   see    "Indictment   and 
Information." 

COMPOSITIONS   WITH    CREDITORS. 

See  "Compromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See  "Accord  and  Satisfaction";    "Payment." 

In  suit  on  note,  defense  set  up  as  a  counter- 
claim held  on  the  facts  not  to  have  been  waiv- 
ed by  the  giving  of  the  note.— Clement,  Bane 
&  Co.  v.  Houck  aowa)  765. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," i  1. 
Of  time,  see  "Time." 

CONCLUSION. 

Of  witness,  see  "Evidence,"   (  11. 

CONDEMNATION. 

Taking  property  for  pablic  nse,  see  "Bknlnent 
Domain." 

CONDITIONAL  SALES. 

See  "Soles."  $  7. 
Sr>  N.W.— 73 


CONDITIONS. 

Conditional  delivery  of  deed,  see  "Bscrown* 
In  mortgages,  see  "Mortgages,"  {  6. 
Insurance  policies,  see  "Insurance,"  i  6. 
Precedent  to  action,  see  "Action,"  {  1. 


CONFESSION. 


Admissibility  in  evidence, 
(  7. 


"O-uninal  Law," 


CONFIDENTIAL  RELATIONS. 

Disclosure  of  communications,  see  "Witnesses," 

f  2. 
Of    parties    to    contract    or    conveyanoe^    see 

"Fraudulent  CoDveyaaces,"  t  1. 

CONFLICT  OF  LAWS. 

See  "Gaming,"  (  1;   "Marriage." 

Conflicting  jurisdiction  of  courts,  see  "Courts," 
8  6. 

Contract  affecting  realty,  see  "Vendor  and  Pur- 
chaser," S  1. 

What  law  governs  validity  of  contract,  aee 
"Contracts,^'  |  1. 

CONSIDERATION. 

See  "Mortgages."  {  1. 

For  transfer  of  mortgaged  premises,  see  "Tfort- 

(tages."  f  5. 
Of  contract,  see  "Contracts,"  §  1. 
Of  deed,  see  "Deeds,"  i  1. 
Of  fraudulent  conveyance,  see  "Fraudulent  Oon- 

veyances."  J  1, 
Of  indemnity,  see  "Indemnity." 
Of  insurance,  see  "Insurance,"  t  8. 

CONSIGNMENT. 

See  "Factors." 

CONSOLIDATION. 

Of  municipal  corporations,  see  "Municipal  Cor- 
porations," {  1. 

CONSPIRACY. 

{    1.    GItU  llabiaty. 

The  doctrine  that  an  act  which  is  not  action- 
able if  done  by  one  is  not  so  when  don6  by 
many  is  not  the  law  of  the  state. — State  ▼.  Hue- 
gin  (Wis.)  1016;  Same  v.  Aikens,  Id.;  Same  v. 
Hoyt,  Id. 

All  agreements  to  maliciously  injure  another 
in  a'ny  way  are  contrary  to  public  policy. — State 
V.  Huegin  (Wis.)  1046;  Same  v.  Aikens,  Id.; 
Same  v.  Hoyt,  Id. 

A  conspiracy  to  wrongfully  injure  another  is 
actionable  at  common  law. — State  v.  Huegin 
(Wis.)  1046;  Same  v.  Aikens,  Id.;  Same  v. 
Hoyt,  Id. 

!  2.     Criminal  responsl'btUty. 

An  agreement  between  several  independent 
newspaper  publishers  to  compel  a  fourth  person 
to  reduce  his  rates  for  advertising  or  lose  cus- 
tomers is  criminal,  within  Rev.  St.  1808,  § 
44()0u.— State  v.  Huegin  (Wis.)  1046;  Same  v. 
Aikens,  Id.:    Same  v.  Hoyt,  Id. 

Combination  of  individuals  to  inflict  maliciouf> 
injury  on  another  is  in  effect  an  agreement  to 
injure  by  violence.  —  State  v.  Huegin  (Wis.) 
1046;   Same  v.  Aikens,  Id.;   Same  v.  Hoyt,  Id. 

Rev.  St  1898.  f  4466a,  is  a  declaration  of 
common  law,  and  its  effect  is  to  remove  the  ne- 
cessity for  an  overt  act  which  is  required  by 
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the  change  ]q  the  common  law  by  Id.  (  456S. 
—State  V.  Huegia  (Wis.)  104C;  Same  T.  Aikens, 
Id.:   Same  r.  Hoyt.  Id. 

Rev.  St.  1896,  j|  4466a,  making  agreement  to 
maliciouBly  injure  the  busiaess  of  another  crim- 
inal, held  constitational.  —  State  t.  Hnegin 
(Wis.)  1046:  Same  t.  Aikens,  Id.;  Same  ▼. 
Hoyt.  Id. 

Several  persons  conducting  independent  busl- 
neae  enterprises  may,  in  the  absence  of  statute, 
combine  to  control  prices  to  promote  their  indi- 
Tidual  interest,  though  it  may  drive  a  rival  out 
of  business.— State  r.  Huegin  (Wis.)  1040;  Same 
v.  Aikens,  Id. ;   Same  v.  Hoyt,  Id. 

Complaint  held  to  describe  conspiracy  to  ma- 
liciously injure  another  in  his  business,  made 
criminal  by  Rev.  St.  1888,  {  4466a.— State  t. 
Huegin  (Wis.)  1046;  Same  t.  Aikens,  Id.;  Same 
T.  Hoyt,  Id. 

The  doctrine  that  where  concert  of  action  is 
necessary  a  charge  of  criminal  conspiracy  does 
not  lie  does  not  apply  where  the  unlawful  agree- 
ment is  of  itself  an  offense. — State  v.  Huegin 
(Wis.)  1046;  Same  r.  Aikens,  Id.;  Same  t. 
Hoyt,  Id. 

The  term  "malicious  injury,"  as  nsed  in  Rev. 
9t  1898,  i  4466a,  is  synonymous  with  that  used 
in  the  law  of  conspiracy  independent  of  the 
statute.  -State  v.  Huegin  (Wis.)  1046;  Same  v. 
Aikens,  Id.;   Same  v.  Hoyt,  Id. 

Where  complaint  charges  conspiracy  in  the 
language  of  the  statute,  and  a  conspiracy  to 
carry  eut  the  particular  purpose  of  such  con- 
spiracy in  a  particular  way  is  also  charged,  the 
latter  part  may  be  rejected  as  surplusage. — 
State  V.  Huegin  (Wis.)  1046;  Same  v.  Aikena, 
Id.;   Same  v.  Hoyt,  Id. 

A  combination  of  persons  to  injure  another 
held  a  conspiracy  to  Inflict  a  malicious  injury, 
under  Rev.  St.  1898,  §  4466a.  where  it  relates 
to  such  other's  reputation  or  business.- State  v. 
Huegin  (Wis.)  1046;  Same  t.  Aikens.  Id.;  Same 
v.  Hoyt,  Id. 

CONSTITUTIONAL  LAW. 

ProTlsIons  relating  to  particular  subjects,  see 
"Oonnties."  {  1;  "Indictment  and  Informa- 
tion," I  1;  "Intoiieating  Liquors,"  i  1: 
"Jury,"  t  1;   "Licenses,"  !  1;    ''Taxation,"  { 

enactment   and    validity    of   statutes,    see 

"Statutes,"  S  1. 

necesnty  of  indictment  or  presentment  in 

criminal  prosecution,  see  "Indictment  and  In- 
formation," t  1. 

regulation  of  practice  in  particular  courts, 

see  •Ttourts."  i  2. 

special  or  local  laws,  see  "Statutes,"  S  2. 

snbjecta  and  titles  of  statutes,  see  "Stat- 
utes," {  3. 

Validity  of  statute  making  agreement  to  mali- 
donsly  injure  business  of  another  criminal, 
see  "Ckmspiracy,"  I  2. 

I   1.    Oonstraotioa,    oper»tlon,    aad    en- 
forcement of  eoBstltutloiuiI  pro- 
visions. 
Where   the  constltntlon  and   an  act  of  the 

legislature    are   conflicting,   the    statute    must 

yield  to  the  extent  of  the  repugnancy.— Scott 

T.  Flowers  (Neb.)  867. 

Where,  after  striking  out  unconstitutional 
part  of  statute,  the  residue  is  capable  of  execu- 
tion, it  will  be  enforced.— Scott  v.  Flowers 
(Neb.)  867. 


f  S. 


aental  y«w- 


IHatribntioa  of  «•▼< 
era  and  f  nnotions. 

Under  Pub.  Acts  1899,  No.  262,  S  98,  the  au- 
ditor general,  in  passing  on  an  application  for 
a  certificate  of  error  as  to  a  tax  paid,  exercises 
•  ministerial  power,  and  hence  his  act  is  not  in 


conflict  with  Const,  art.  6,  {  1.  vesting  judicial 
powers  In  the  courts.  —  Northrnp  v.  Maneka 
(Mich.)  1128. 

Cr.  Code,  §  684,  which  leaves  to  the  discretion 
of  the  court  the  determination  whether  a  grand 
jury  shall  be  drawn,  held  not  conferring  on  the 
judicial  branch  legislative  powers. — Dinsmore  v. 
State  (Neb.)  445. 

(  3.     Vested  rifhta. 

Act  March  8,  1901,  held  not  to  deprive  an 
attorney  holding  a  certificate  of  admission  to 
practice  under  the  circuit  court  of  the  right  to 
be  admitted  without  examination. — In  re  Ap- 
plication for  Admission  to  Practice  IS,  D.) 
992. 

I   4.     OUlcatioB  of  coatraots. 

Where  an  amendment  to  a  city  charter  re- 
quired that  in  a  suit  against  the  city  plaintiff 
should  give  a  bond  approved  by  the  comptrol- 
ler and  city  attorney,  k«id  not  inmlid  nnder 
CVinst.  art.  1,  §  12,  on  the  ground  that  the  offi- 
cers might  wilUolly  exclude  one  having  a  prior 
contract  with  the  city  from  establishing  the 
same.— Oshkosh  Waterworks  Co.  v.  Oty  of  Osh- 
kosh  (Wis.)  876. 

An  amendment  to  a  city  charter  re<iniring  dia- 
allowance  of  a  claim  by  the  common  council 
as  condition  precedent  to  suit  held  not  Invalid, 
as  impairing  the  obligation  of  a  prior  contract 
with  the  dty. — Oshkosb  Waterwows  Co.  v.  Oty 
of  Oshkosh  (Wis.)  376. 

An  amendment  to  a  dty  charter  requiring 
that  in  a  suit  against  the  city  a  bond  for  costs 
must  be  given  held  not  invalid,  as  impairing  the 
obligation  of  a  prior  contract  with  the  dty. — 
Oshkosh  Waterworks  Co.  v.  City  of  Oslikosh 
(Wis.)  37ft 

That  an  amendment  to  a  dty  charter  re- 
quired an  appeal  from  a  disallowance  by  the 
council,  instead  of  an  ordinary  suit,  as  pre- 
viously proper,  did  not  invalidate  it  as'  an  im- 
pairment of  the  obligation  of  a  contract ;  it  be- 
mg  a  mere  change  in  procedure. — Oshkosh  Wa- 
terworks Co.  V.  City  of  Oshkosh  (Wis.)  37ft 

Where  a  dty  charter  was  so  amended  ms  to 
require  a  bond  to  be  given  in  a  suit  against  the 
citjr,  a  contention  that  the  amendment  was  in- 
valid under  CJonst.  art.  1,  {  12,  as  impairing  the 
obligation  of  a  prior  contract  with  the  city,  on 
the  ground  that  the  bond  would  not  be  amend- 
able, held  not  well  taken.  —  Oshkosh  Water- 
works (>>.  V.  aty  of  Oshkosh  (Wis.)  87ft 

{  S.     Dae  proceaa  of  lair. 

Minneapolis  (^barter,  c.  10,  {  8,  providing  for 
the  assessment  of  taxes  on  abutting  property 
on  construction  of  a  sewer,,  held  arbitrary  and 
unlawful,  and  repugnant  to  the  state  constitu- 
tion and  Const.  U.  S.  Amend.  14^  {  1.— State 
T.  Fillsbnry  (Minn.)  176. 

Sp.  Laws  1885,  c.  110,  §§  26,  27,  providing 
for  an  annual  frontage  assessment  for  the  pay- 
ment of  water  pipea,  held  not  constitutional,  as 
being  a  taking  of  private  property  without  just 
compensation  and  without  due  process  of  law. 
— Ramsey  County  v.  Robert  P.  Lewia  Co. 
(Minn.)  207. 

CONTEMPT. 

i   1.    Power  to  ponlsh  and  prooeedlacs 
therefor. 

Judgment  in  circuit  court  discharging  re- 
spondents for  alleged  violation  of  decree  of 
supreme  court  on  remand  hdd  res  judicata  in 
original  proceedings  in  supreme  court  for  same 
violation.— Qty  of  Eaton  Rapids  v.  Homer 
(Mich.)  264. 

Supreme  court  held  to  have  no  jurisdiction 
to  enforce  its  decree  after  remand  to  drcuit 
court  by  proceedings  in  contempt— City  of 
Eaton  Rapids  v.  Homer  (Mich.)  26i. 
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CONTEST. 

>f   election,  see  "Elections,"  |  2, 

CONTINUANCE. 

>f  criminal  prosecution,  see  "Criminal  Law," 
8  8. 

CONTRACTS. 

;eo  'Interest";    "Money  Received." 
Vjrrooments  to  maliciously  injure  another,  see 
"Conspiracy,"  {{  1,  2. 

within    statute    of    frauds,    see    "Frauds, 

Statute  of." 

K.Iteration,  see  "Alterati(Hi  of  Instrnments." 
VK.sij^nment,  see  "Assignments." 
>>inpensation  of  connty  ofBcers,  see  "Oonnties," 

'4>nrict  labor,  see  "Convicts." 

Daiiinges  for  breach,  see  "Damages/'   |  4. 

~>ronnd  for  mechanics'  liens,  see  "Mechanics' 
IJens,"   {  1. 

Iniimiring  obligation,  see  "Constitntlonal  Law," 
S  4. 

jf  particular  classes  of  parties,  see  "Carriers," 
S  3;  "Corporations,"  SS  3,  5;  "Guardian  and 
Ward,"  i  1:  "Master  and  Servant";  "Mu- 
nicipal Cbrporations,"  H  5,  6;  "Warehouse- 
men." 

I>p4?ration  and  effect  of  gaming  laws,  see  "Gam- 
ing," I  1. 

of  usury  laws,  see  "Usury,"  J  1. 

Pnrol  or  extrinsic  evidence,  see  "Evidence,"  f 
10. 

Pnrticnlar  classes  of  express  contracts,  see  "Bills 
and  Notes";  "Covenants";  "Guaranty";  'In- 
demnity"; "Insurance":  "Landlord  and  Ten- 
ant"; ''Partnership";  'Trincipal  and  Agent"; 
"Principal  and  Surety";  "Sales";  "Vendor 
and    Purchaser." 

employment,  sec  "Master  and  Servant" 

marriage  settlements,   see   "Husband   and 

Wife,"  «  1. 

Pnrticular  modes  of  discharging  contracts,  see 
"Accord  and  Satisfaction";  "Compromise  and 
Settlement";    "Payment." 

Public  water  supply,  see  "Waters  and  Water 
Oonrses."  {  4. 

Rpfonnation,  see  '^Reformation  of  Instra- 
tnents." 

Specific  performance,  see  "Specific  Perform- 
ance." 

rrnnsportatioB  of  passengers,  see  "Oirriers,"  { 

t    1.    Rcqnlsltes  «ad  Talldlty. 

Kxamination  by  the  purchaser  of  a  machine, 
who  was  unfamiliar  with  machinery,  held  not 
to  deprive  him  of  the  defense  of  misrepresenta- 
tion by  the  owner  of  the  machine  aa  to  its 
character.— Watson  v.   Brown  (Iowa)  28. 

Offer  of  a  machine,  sold  with  knowledge  that 
it  was  to  be  used  to  make  wire  fencing,  held  a 
renrespntAtion  that  it  would  make  such  fencing. 
—Watson  v.  Brown  (Iowa)  28. 

Bridenoe  held  to  show  defendant  purchased 
i  machine  from  plaintiCC,  and  to  have  relied  on 
plaintiff's  representations  in  contracting  with 
Dim  for  the  machine  and  plaintifiTs  service  in 
using  it.— Watson  v.  Brown  (Iowa)  28. 

The  payment  of  costs  by  a  vendee  on  the 
Bottlement  of  a  suit  for  certain  deferred  pay- 
ments held  not  a  sufficient  consideration  for  a 
contract  relieving  the  vendee  from  further 
liability   therefor. — Eastman   v.   Miller   (Iowa) 

f»r.. 

A  contract  based  on  the  consideration  that' 
plaintiff  secure  defendant's  appointment  as 
postmaster  held  void. — Harris  v.  Chamberlain 
(Jilich.)  728. 

An  agreement  among  the  directors  of  a  cor- 
poration to  make  up  a  deficit  in  its  funds,  1^ 


procuring  the  individual  notes  of  two  of  their 
number  payable  to  the  corporation,  and  assum- 
ing a  pro  rata  liability  to  the  makers  of  such 
notes,  was  not  void  as  against  public  policy. — 
Crane  v.  Bayley  (Mich.)  874. 

In  an  action  for  breach  of  contract  to  return 
a  watch,  an  instruction  was  properly  refused 
that  no  consideration  had  been  shown  for  de- 
fendant's promise  to  i-etum  it. — Richmond  v. 
Nye  (Mich.)  1120. 

An  agreement  by  a  bosband  'o  assign  insur- 
ance policies  to  his  wife  in  consideration  that 
thejr  should  separate  is  void,  as  aisainst  public 
policy.— Baum  v.  Baum  (Wis.)  lli:i. 

Evidence  hfld  insufficient  to  show  an  agree- 
ment by  defendant  corporation  to  cari:y  out  a 
contract  of  its  predecessor.  —  Beck  &  Pauli 
Lithographing  Co.  T.  Nebraska  Oity  Cereal 
Mills  (Wis.)  127. 

Where  a  city  charter  provides  that  the  salary 
of  city  officers  should  be  fixed  in  March  for  the 
ensuing  year,  and  not  changed,  a  contract  re- 
quiring a  fireman  to  accept  a  reduction  in  his 
salary,  subsequent  to  the  colnmencement  ot  bis 
Services,  held  void. — Nelson  v.  City  of  Superior 
(Wis.)  412. 

A  contract  requiring  a  contractor  to  work  un- 
til stopped  by  his  employer  held  not  void  for 
want  of  mutuality,  so  as  to  defeat  a  defence  of 
abandonment  of  the  work  in  an  action  on  an 
order  given  the  contractor  for  part  of  the 
price.— Woodward  v.  Smith  (Wis.)  424. 

Defendant  in  an  action  for  wages  Mi  not 
entitled  to  set  off  the  amount  of  a  gambling 
debt. — Olson  v.  Sawyer-Goodman  Co.  (Wis.) 
910. 

A  state  court  will  not  hold  a  contract  made 
under  the  laws  of  another  state  valid,  when 
such  contract  violates  the  law  or  is  opposed  to 
the  public  policy  of  the  state  of  the  forum.— 
Bartlett  v.  Collins  (Wis.)  703. 

i  2.     Constraotion  aad  operation. 

Oonstruction  of  contract  held  a  question  for 
the  court.— MrCormick  Harvesting  Mach.  Co.  v. 
Davis  (Neb.)  390. 

To  entitle  a  third  party  to  recover  on  a  con- 
tract made  between  others,  there  must  not 
only  be  an  intent  to  secure  some  benefit  to 
him,  but  there  must  be  a  promise  legally  en- 
fo^ceable.- Electric  Appliance  Co.  v.  United 
States  Fidelity  &  Guaranty  Co.  (Wis.)  64a 

f   3.     Besolaslon  and  altaadoiuiieiit. 

Evidence  held  to  show  a  mutual  mistake,  au- 
thorizing rescission  of  contract.  —  Watson  T. 
Brown  (Iowa)  2a 

Offer  to  return  a  machine  bought  held  suffi- 
ciently prompt  to  enable  the  purchaser  to  re- 
scind the  contract  of  purchase  and  of  em- 
ployment of  seller  to  operate  machine. — Wat- 
son V.  Brown  (Iowa)  28. 

Where  plaintiff  sold  a  machine  with  a  con- 
tract of  employment  to  operate  it,  held,  he 
was  entitled  to  wages  up  to  the  time  of  notifi- 
cation that  the  contract  was  rescinded  because 
of  misrepresentations  as  to  the  ability  ot  the 
machine. — AVatson  v.  Brown  (Iowa)  28. 

S  4.    Perf  oraiaaoe  o«  lireaob. 

Where  the  parties  entered  into  a  contract 
each  to  drive  lo^  for  the  other,  defendant 
could  not  be  deprived  of  its  rights  after  it  had 
begun  performance  by  the  desire  of  plaintiffs 
to  abandon  the  contract. — Bellows  v.  Crane 
Lumber  Co.  Olich.)  1103. 

A  party  is  not  released  from  his  obligation  to 
A.  because  B.  has  prevented  him  from  per> 
forming.— State  v.  Chicago,  R.  I.  &  P.  R.  Q>. 
(Neb.)  556. 

Plaintiff  held  not  entitled  to  recover  the  con-     r> 
tract  price  for  placing  boat  house  on  pUes;     *>- 
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he  not  haring  placed  it  as  agreed.— Hoalahan 
v.  Ulark  (Wis.)  676. 

t  S.     AeiloBs  for  breach. 

Where  defendant  relied  on  a  set-off  arising 
from  a  breach  of  a  written  contract,  it  was 
proper  to  exclude  parol  evidence  that  a  clause 
of  the  contract  under  which  he  himself  would 
have  been  guilty  of  a^breach  had  been  modified 
by  parol.— <;omputing  Scale  &>.  T.  Churchill 
(Wis.)  337. 

A  verdict  awarding  plaintiff  damages  for 
failure  to  remedy  a  defect  in  a  building  erect- 
ed by  defendant  held  contrary  to  the  evidence. 
— Jotmaon  v.  Pugh  CW'is.)  841. 

CONTRIBUTION. 

Among  snretiea,  see  "Principal  and  Snretr,"  i 
Between  guarantors,  aee  "Guaranty,"  (  1. 

CONVERSION. 

Of  pledged  chattel,  see  "Pledges." 
Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

By  or  to  railroads,  see  "Railroads,"  |  1. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Of  particular  species  of  property,  see  "Base- 
ments," I  1;  "Homestead,"  f  2;  "PubUc 
Lands,"  i  1. 

mortgaged  property,  aee  "Mortgages,"  f  5. 

Particular  classes  of  conveyances,  see  "Aaaiign-' 
menta";  "Assignments  for  Benefit  of  Credit- 
ors"; "Chattel  Mortgages";  "Deeds";  "Mort- 
gages." 

CONVICTS. 

A  convict  in  state's  prison,  who  was  put  to 
work  under  a  contract  by  which  the  warden 
furnished  the  labor  of  convicts  to  a  contractor, 
cannot,  after  his  discharge  from  prison,  recover 
the  valne  of  his  labor  from  Buch  contractor.— 
Thompson  t.  Bronk  (Mich.)  1084. 

CORPORATIONS. 

See  "Municipal  Corporations." 

Conclusiveness  agrainst  members  of  Judgment 
against  corporation,  see  ".ludnfment,"  S  10. 

Particular  classes  of  corporations,  see  "Building 
and  Loan  Associations";  "Insurance,"  f  1; 
"Street  Railroads,"  {  1. 

banks,  see  "Banks  and  Banking,"  $  1. 

Taxation  of  corporations  and  corporate  proper- 
ty,  see    "Taxation,"   S§   1-4. 

I   1.    Corporate  eziateaoe  and  franoUse. 

Evidence  ItelcL  to  establish  existence  of  de 
facto  corporation. — Sharp  ▼.  State  (Neb.)  38. 

Where  a  creditor  dealt  with  an  association 
as  a  corporation,  such  dealini^  fixed  the  status 
of  the  company  as  a  corporation  by  estoppel. — 
Clausen  v.  Head  ;Wis.)  1028. 

i  2.     Capital,  stook,  aad  dlTldenda. 

Evidence  held  to  show  stock  subscription 
void  for  want  of  consideration. — Northwestern 
Creamery  Co.  of  Sacred  Heart  v.  Lanning 
(Minn^  823.    • 

I  3.     Members  aad  stookbolders. 

In  an  action  to  enforce  a  statutory  liability 
against  the  stockholders  of  a  corporation,  held, 
that  the  provisions  of  the  statute  in  force  at 
the  time  of  the  alleged  transaction  apply,  and 
not  those  of  the  statute  at  the  time  the  ac- 
tion is  brought.— Heinze  v.  Soath  Qreen  Bay 
Laud  &  Dock  Oo.  (Wis.)  145. 


In  an  action  by  a  third  party  to  recover  on  a 
contract  made  by  a  corporation,  held,  that  the 
required  per  cent,  of  the  capital  stock  had  not 
been  paid,  and  hence  the  stockholders  were 
individually  liable  on  the  contract  under  Sanb. 
&  B.  Ann.  St.  jl  1773.— Helnze  v.  South  Green 
Bay  Land  &  Dock  Co.  (Wis.)  145. 

Where  subscribers  for  stock  accepted  office 
in  the  corporation  and  assumed  to  act  as  di- 
rectors in  the  transaction  of  the  business,  they 
will  be  estopped  from  denying  their  relations 
as  stockholders  in  the  corporation. — Heinze  v. 
South  Green  Bay  Land  &  Dock  0>.  (Wis.)  145. 

Where  a  person  had  subscribed  for  stock  in 
a  corporation,  and  had  acted  as  president  ther<>- 
of  subsequent  to  the  execution  of  the  con- 
tract alleged,  the  question  of  whether  or  not  he 
was  a  stockholder  should  have  been  submitted 
to  the  jury,  and  it  was  errcw  for  the  court  to 
enter  a  nonsuit  against  him. — Heinze  v.  Sooth 
Green  Bay  Land  &  Dock  Co:  (Wis.)  145. 

Where  other  creditors  of  an  Insolvent  bank 
refused  to  join  in  the  prosecution  nf  a  suit  by 

Elaintiffs  to  enforce  defcnda.nts'  individual  lia- 
ility  as  shareholdei-s,  plaintiffs  held  entitled 
to  recover  the  full  amount  of  defendants'  lia- 
bility.—Behbein  ▼.  Rahr  (Wis.)  315; 

The  contention  that  plaintifEs  could  not  main- 
tain a  suit  in  equity  to  enforce  the  individual 
liability  imposed  on  stockholders  in  a  bank  h(^ 
cause  of  the  trifling  amount  of  plaintiffs'  claims 
held  not  sustainable.— Rehbein  v.  Rahr  (Wis.) 
315. 

The  fact  that  plaintiffs,  in  an  action  to  en- 
force the  individual  liability  of  shareholders  in 
an  insolvent  bank,  elected  to  omit  certain 
shareholders  because  of  their  insolvency,  did 
not  preclude  defendants  or  the  court  or  ouy 
creditor  from  bringing  in  such  stockholders. — 
Rehbein  v.  Rahr  (Wis.)  315. 

S  4.     Officers  and  agents. 

Where  the  vice  president  of  a  corporation 
performs  services  for  the  company  which  are 
not  incumbent  on  him,  with  knowledge  of  the 
oSicers  and  stockholders,  he  is  entitled  to  re- 
cover the  value  of  the  services.— Brown  v. 
Creston  Ice  Co.  (Iowa)  750. 

In  an  action  by  a  third  party  against  the 
stockholders  to  recover  on  a  contract  made  by 
the  president  of  the  corporation,  stockhoUlers 
who  acted  with  the  president  and  who  assisted 
in  electing  him  were  estopped  from  denying 
his  title  to  oQice. — Heinze  ▼.  South  Green  Bay 
Land  &  Dock  Co.  (Wis.)  146. 

Where  a  director  of  a  corporation  which  is  a 
going  concern  has  purchased  outstanding  obli- 
gations againiit  it  with  his  own  money  at  a  dis- 
count, he  being  under  no  obligations  to  pay  ur 
purchase  for  the  company,  he  may  collect  the 
full  amount  of  the  claim.— Olenwood  Mfg.  Co. 
T.  Syme  (Wis.)  432. 

S  5.     Corporate  powers  amd  liabilities. 

A  corporation,  having  power  to  ratify  a  con- 
tract by  an  unauthorizM  agent,  will  be  pre- 
sumed to  assent,  if  it  does  not  within  a  rea- 
sonable time  disavow  the  agency. — Alexander 
V.  Culbertson  Irrigation  &  Water-Power  Co. 
(Neb.)  283. 

An  unauthorized  act  in  behalf  of  a  corpora- 
tion may  be  ratified. — Alexander  v.  Culbertson 
Irrigation  &  Water-Power  Co.  (Neb.)  283. 

Where  evidence  shows  that  a  corporation  by 
acquiescence  and  acceptance  of  benefits  ratified 
a  contract,  instruction  withdrawing  such  evi- 
dence from  the  jury  held  error. — ^Alexander  v. 
Culbertson  Irrigation  &  Water-Power  Co. 
(Neb.)  283. 

Where  one  in  good  faith  contracts  with  a  cor- 
poration, and  it  receives  the  benefits  thereof. 
It  is  estopped  to  deny  authority  of  agents  mak- 


ing it— Sullen  V.  Milwaukee  Trading  Co.  (Wis.) 
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Where  corporation  by  its  officers  ezecates  a 
note,  and  causes  it  to  be  Indorsed  by  payee  and 
transferred  to  a  third  party,  taking  cuecli  pay- 
able to  its  treasurer,  which  is  paid,  the  pro- 
ceeds of  the  note  must  be  regarded  as  having 
reached  the  corporation. — Bnllen  v.  Milwaulcee 
Trading  Co.  (Wis.)  115. 

Presence  of  corporate  seal  on  note  made  by 
officers  of  corporation  held  prima  facie  proof  of 
authority. — Bullen  t.  Milwaukee  Traoine  Oo. 
(Wis.)  116. 

Where  a  by-law  of  a  corporation  organized 
for  the  purpose  of  buying  and  platting  land 
gave  the  president  the  general  sapervision  of 
the  business,  a  contract  hiring  a  surveyor  to 
plat  the  land  was  within  his  authority  and 
binding  on  the  corporation. — Heinze  t.  South 
Green  Bay  Land  &  Dock  Co.  (Wis.)  145. 

Where  the  president  of  a  corporation  hired 
a  surveyor  in  violation  of  a  secret  agreement 
with  the  stockholders,  the  stockholders  who 
had  assisted  and  directed  the  surveyor  in  his 
work  had  knowledge  of  the  contract,  and  weru 
liable  thereon. — Heinze  v.  South  (ireen  Bay 
I>and  &  Dock  Oo.  (Wis.)  146. 

When  an  agreement  is  to  be  binding  when 
signed  by  certain  persons,  including  corpora- 
tions, and  is  signed  on  behalf  of  the  corpora- 
tions by  officers  acting  beyond  their  authority, 
the  subsequent  ratification  of  the  signatures  by 
the  stockholders  will  not  render  the  agreement 
binding  on  a  party  who  has  withdrawn  there- 
from prior  to  such  ratification. — Consolidated 
Water-Power  Co.  v.  Nash  (WisO  485;  Nash  v. 
Consolidated  Water-Power  Co.,  Id. 

Where  an  ajireement  is  to  be  binding  when 
signed  by  certain  persons,  including  corpora- 
tions, the  signature  of  the  corporations  by  offi- 
cers acting  beyond  their  authority  is  not  suffi- 
cient to  make  it  binding  on  other  parties. — 
Consolidated  Water-Power  Co.  v.  Nash  (Wis.) 
485;  Nash  t.  Consididated  Water-Power  CX»., 
,       Id. 

The  officers  of  an  active  corporation  have  no 
authority  to  convey  the  entire  manufacturing 
plant  of  such  corporation  without  authoriza- 
tion by  the  stockholders. — Consolidated  Water- 
Power  Co.  V.  Nash  (Wis.)  480;  Nash  v.  Con- 
solidated Water-Power  (3o.,  Id. 

I  6.     laaolTenoy  and  reeelTers. 

Under  Gen.  St.  1894,  c.  76,  §  6897,  actions 
against  insolvent  corporations  to  recover  un- 
paid subscriptions  may  be  brought  by  assignee 
of  judgment,  as  well  as  judgment  creditor. — 
Argall  T.  Sullivan  (Minn.)  931. 

A  conrt  having  jurisdiction  of  insolvent  cor- 
pocation  cannot  render  personal  judgment 
against  a  stockholder,  not  a  party  by  service 
•  of  process  or  voluntary  appearance. — Common- 
wealth Mnt.  Fire  Ins.  Cfo.  t.  Hayden  (Neb.) 
443. 

In  action  for  winding  up  insolvent  corpora- 
tion, assessment  on  stockholders  is  conclusive 
only  to  the  extent  that  it  ascertains  the  amount 
of  corporate  assets  and  liabilities  and  necessi- 
ty of  assessment. — Commonwealth  Mut.  Fire 
Ins.  Co.  V.  Hayden  (Neb.)  443. 

(  7.    IMssolittioit  aad  forfeiture  of  fraa- 
eblse.     . 

Where  a  corporation  does  not  appeal  from  a 

dp<-ree   of   dissolution,    its   existence   is   termi- 

nutcd.  and  it  has  no  capacity  to  appeal  from 

other  provisions  of  the  decree.— State  v.  Fidelity 

'       Loan  &  Trust  Co.  (Iowa)  638. 

A  petition  under  Rev.  St.  1898,  {  8241,  for 
leave  to  commence  suit  to  forfeit  the  franchise 
of  a  water  company  held  insufficient. — City  of 
Ashland  v.  Ashland  Water  Co.  (Wis.)  696. 

{  8.     Foreicn  eorporatlons. 

A  purchaser  of  land  from  a  foreign  corpora- 
tion held  not  entitled  to  set  up  the  defense 


that  plaintiff  had  no  right  to  hold  land  under 
the  laws  of  the  state. — McKinley-Lanning 
Loan  &  Trust  Co.  v.  Gordon  (Iowa)  816. 

Where  plaintiff,  a  foreign  corporation,  claim- 
ed the  note  and  mortgage  in  suit  as  part  pay- 
ment for  land  sold  defendant,  an  averment 
that  plaintiff  was  not  the  owner  of  the  mort- 
gage held  not  to  raise  the  issue  of  plaintiff's 
right  to  hold  land  within  the  state.— McKinley- 
Lannlng  Loan  &  Trust  Oo.  y.  Gordon  (Iowa) 
816. 

CORRECTION. 

Of  assessment  of  taxes,   see  "Taxation,"  {  4. 
Of  judgment,  see  "Judgment,"  S  6. 
Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  (  10. 

COSTS. 

As  damages  on  injunction  bond,  see  "Injunc- 
tion," §  8. 

£>flect  of  discharge  In  bankruptcy,  see  "Bank- 
ruptcy," {  2. 

Payment  of  costs  as  consideration  for  contract, 
see  "Contracts,"  |  1. 

{    1.    Natvre,    cronads,    aad    ezteat    of 
right  la  general. 

A  demand  by  one  claiming  proceeds  of  sale 
of  mortgaged  property  from  another  held  un- 
necessary to  affect  question  of  costs,  where 
both  parties  claim  prior  right. — Bank  of  Stock- 
ham  V.  Alter  (NebD  800. 

In  replevin,  where  an  offer  of  judgment  has 
been  made  by  defendant  and  refused,  it  was 
i  not  error  to  find  that  the  judgment  recovered 
on  the  trial  was  less  than  that  offered,  though 
such  offered  judgment  was  not  in  evidence  un- 
der Rev.  St.  1S)8,  S  2789.— Bourda  v.  Jones 
(Wis.)  671. 

}  2.    Fersoas  eatltled. 

Defendant,  in  an  action  to  which  a  garnish- 
ment action  is  incident,  is  a  joint  defendant 
with  the  garnishee;  and  under  Rev.  St  188& 
i  2T72,  a  judgment  for  costs  may  be  rendered 
in  favor  of  the  two  jointly. — Bank  of  Com- 
merce v.  Elliott  (Wis.)  417. 

§  3.    Seoarlty  for  paymeat. 

An  order  denying  a  motion  for  a  cost  bond 
held  properly  denied,  as  having  been  made  too 
late. — City  of  Bay  City  v.  Bay  Circuit  Judge 
(Mich.)  263. 

There  is  no  substantial  difference  between  a 
"bond  for  costs"  and  an  "undertaking  for 
costs."— McPherson  v.  Commercial  Nat.  Bank 
(Neb.)  895. 

{     An  undertaking  for  costs  htid  valid,  though 
no   obligee   is   named   therein.- McPherson   v. 
I  Commercial  Nat.  Bank  (Neb.)  895. 

g  4.     Taxation. 

[     Code,  I  3864,  held  not  to  apply  to  error  in 
i  the  allowance  of  an  attorney's  fee  on  foreclo- 
sure.—Perry  V.  Kaspar  (Iowa)  22. 

I  5.     Oa   appeal   or   error,   and   oa   aew 
trial  or  motloa  therefor. 

Where  the  question  of  law  involved  was  un- 
settled prior  to  an  appeal,  damages  for  delay 
will  not  be  assessed  against  appellant  on  af- 
firmance.—Hall  V.  Fisher  (S.  D.)  691. 

Under  supreme  court  rule  27  (60  N.  W.  v.), 
no  costs  will  be  allowed  for  pnnting  a  brief 
containing  disrespectful  language  with  refer- 
ence to  the  trial  court— Dufur  v.  Paulson 
(Wis.)  966. 

A    case    containing    only    misleading   state- 
ments from  the  evidence  does  not  comply  with 
supreme  court  rule  8  (50  N.  W.  v.).  requiring  p 
,  so  much  of  the  record  to  be  priutrd  as  shall 
I  be  necessary  to  a  full  onderstaudiug  of  the 
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case,  and  no  costa  can  be  taxed  tor  printing 
It.— Dufnr  T.  Paulson  (Wis.)  965. 

Where  the  record  on  appeal  contains  30 
pages  of  irrelevant  matter,  the  expense  of 
printing  sncb  pages  cannot  be  taxed  as  costs. 
— Dehsoy  y.  liiiwaulcee  Electric  Ky.  ft  light 
Co.  (Wis.)  973. 

f  6.    Im  oHailaal  proaeentloB*. 

Fees  and  expenses  recoverable  by  one  conn- 
ty  against  another  on  change  of  venue  in  crim- 
inal cases  determined. — Board  of  Sup'rs  of 
Kent  County  v.  Board  Of  Sup'rs  of  Mecosta 
County  (Mich.)  739. 

CO-SURETIES. 

See  "Prindpal  and  Surety,"  |  1. 

CO-TENANCY. 

See  "Tenancy  In  Oommon." 


>5C6 


COUNTERCLAIM. 

"Set-Off  and  Ctowtterclaim." 


COUNTERFEITING. 


See  "Forgery." 


COUNTIES. 


See  "Municipal  Corporations." 

County  attorneys,  see  "District  and  Prosecuting 

Attorneys." 
lUght  of  county  to  recover  extra  compenaatiMi 

paid  to  officer,  see  "Payment,"  |  1. 
Special  laws,  see  "Statutes,"  {  2. 

I   1.    OreatloB,  alteration,  «zlstenoe,  aad 
political  fanetloiM. 

Const  art.  9,  g  6,  held  not  to  prohibit  the  leg- 
islature from  conferring  power  to  make  local 
improvements  by  special  assessment  on  conn- 
ties.— Dodge  County  V.  Acom  (Neb.)  292. 

I  2.     OoTemmeai  aad  ofloer*. 

An  adjourned  meeting  of  a  county  board  held 
to  be  a  continuation  of  a  regular  meeting,  and 
a  canvass  of  statements  of  consent  to  the  sale 
of  intoxicating  liquors  was  therefore  made  at 
a  regular  meeting,  as  required  by  Code,  {  2450. 
— Butterfield  v.  Treichler  (Iowa)  19. 

Under  0>mp.  Laws,  I  2477,  and  Loc.  Acta 
1895,  Act  No.  425,  the  clerk  of  W.  county  held 
not  entitled  to  additional  compensation  for 
services  as  secretary  of  a  subcommittee  of  the 
board  of  supervisors. — ^Wayne  County  v.  Reyn- 
olds (Mich.)  574. 

Health  officer,  called  in  consultation  to  deter^ 
mine  whether  patient  is  afflicted  with  conta- 
gious disease,  renders  bis  services  as  health 
officer,  under  CV)mp.  Laws,  {  4460,  and  is  enti- 
tled to  compensation  under  section  44C2.— 
Browne  v.  Board  of  Sup'rs  of  Livingston 
County  (Mich:)  745 ;   O'Neil  v.  Same,  Id. 

It  is  not  necessary  to  a  suit  on  county  treas- 
nrer's  bond  that  leave  should  be  obtained  from 
the  court. — Board  of  Oom'ra  of  CJarver  CJounty 
r.  Bongard  (Minn.)  214. 

It  is  not  necessary  that  it  should  appear, 
in  complaint  in  action  against  sureties  on  coun- 
ty treasurer's  bond,  that  commissioners  order- 
ed SQit,  or  that  settlement  bad  been  made  with 
defaulting  treasurer,  or  that  state  auditor  had 
autliorized  suit. — Board  of  Com'rs  of  Carver 
County  V.  Bongard  (Minn.)  214. 

In  action  on  connty  treasurer's  bond,  allega- 
tions of  petition  held  sufficient.  —  Board  of 
Com'rs  of  Carver  County  t.  Bongard  (Minn.) 
214. 


It  is  no  defense  to  a  proceeding  to  remove 
a  connty  clerk  for  allowing  iMillots  to  be  ab- 
stracted from  the  officer  that  they  possessed 
no  evidential  value.— Stewart  v.  Bole  (Neb.)  33. 

It  is  official  misconduct  for  a  county  clerk  to 
permit  ballots  committed  to  his  official  care  to 
be  abstracted  from  bis  office. — Stewart  t.  Bole 
(Neb.)  33. 

A  county  clerk  must  account  to  the  connty 
board  for  all  moneys  received  as  salary. — Hayes 
Connty  v.  Christner  (Neb.)  73. 

Where  a  connty  clerk  relies  on  the  action  of 
the  board  allowing  compensation  as  an  adjadi- 
catlon,  he  must  show  what  part  of  the  claim 
was  for  extra  compensation,  and  what  for  sal- 
ary.—Hayes  County  V.  Christner  (Neb.)  73. 

Where  a  claim  for  compensation  of  a  connty 
clerk  is  allowed  by  the  county  board,  the  or- 
der is  available  as  an  adjudication  only  to  the 
extent  that  the  board  acted  judicially.- Hayes 
Conn^  V.  Cbristner  (Neb.)  73. 

An  agreement  between  the  connty  board  and 
connty  clerk  that  the  latter  shall  receive  com- 
pensation in  excess  of  the  limit  fixed  by  law 
held  void. — Hayes  County  v.  Oiristner  (Neb.) 
73. 

Connty  clerk  most  account  for  all  fees  earn- 
ed, whether  collected  or  not— Sbelbley  t.  Dixon 
County  (Neb.)  309. 

County  boards  are  not  courts  in  the  usual 
sense.- Sheibley  t.  Dixon  County  (Neb.)  399. 

Where  minutes  show  session  of  connty  board, 
it  will  be  presumed  to  have  been  Iwaily  con- 
vened.— (3reen  v.  Lancaster  Connty  (Neb.)  439. 

A  full  settlement  of  a  county  officer's  ac- 
count with  county  commissioners  held  final  and 
conclusive,  in  the  absence  of  fraud. — Douglas 
County  V.  Bennett  (Neb.)  833. 

In  action  by  county  on  official  bond  of  a 
conuty  officer  for  fees,  an  answer  alleging  full 
settlement  with  county  commissioner  held  to 
present  a  good  defense,  entttling  defendant,  in 
absence  of  reply,  to  judgment  on  the  piead- 
ings.— Douglas  County  v.  Bennett  (Neb.)  ^3. 

Where  an  appeal  is  taken  by  a  district  attor- 
ney, under  Comp.  Laws,  §  610,  from  a  deci- 
sion of  connty  commissioners  on  a  claim  against 
I  the  county  at  the  request  of  taxpayers,  it  will 
be  presumed,  in  the  absence  of  proof  to  the 
contrary,  that  the  persons  signing  such  request 
are  taxpayers  of  the  county.— Lyman  Connty  v. 
Board  of  Com'rs  of  Lyman  County  (S.  D.)  507. 

Where  an  appeal  is  taken  by  a  district  attor- 

,  ney,  under  Comp.  Laws,  {  610,  from  a  decision 

'  of  connty  commissioners  on  a  claim  against  the 

county,  notice  of  appeal  must  be  served  on  the 

claimant — Lymau  Ojunty  v.  Board  of  (Com'rs 

of  Lyman  County  (S.  D.)  697. 

Where  an  appeal  is  taken,  under  CJomp.  Laws, 
§  610,  from  a  decision  of  county  commissioners 
on  a  claim  against  the  county,  the  cause  should 
be  docketed  in  the  name  of  the  claimant 
against  the  county.— Lyman  County  ▼.  Board 
of  Com'rs  of  Lyman  County  (S.  D.)  697. 

I  3.     Claims  asalnst  eonnty. 

Where  physician  has  presented  bill  to  county 
for  services  rendered  paupers,  and  it  is  audited, 
and  be  has  received  the  amoUnt  allowed,  he  is 

I  estopped  to  claim  balance  for  services  ren- 
dered under  C!omp.  Laws,  i  4424,  relative  to 

I  contagious  diseases. — Browne  v.  Board  of  Sup'rs 
of  Livingston  County  (Mich.)  745 ;  O'Neil  v. 
Same,  Id. 

Where,  throngh  mistake,  the  county  clerk 
is  allowed  fees  in  excess  of  salary,  the  adjust- 
ment of  the  account  lield  not  a  bar  to  recovery 
of  excess. — Slieibley  v.  Dixon  County  (Neb.) 
399. 

Rule  requiring  issues  in  appellate  court  to  l>e 
the  same  as  la  court  of  original  jurisdiction 


unxgx. 
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does  not  apply  to  ■.ppeal  from  conntr  court 
on  rejection  of  claim.— Bheibley  v.  Dixon  Coun- 
ty (Neb.)  389. 

I  '4.     Aetlons. 

Evidence  examined,  and  held  to  support  ver- 
dict for  djefendant  in  action  against  toe  coun- 
ty for  services  rendered  negotiating  bonds.— 
Oreen  y.  Lancaster  County  (Neb.)  439. 

Sbefosal  «f  iostrnction  that  claims  filed  by 
plaintiff  were  a  part  only  of  their  demands 
against  the  county  held  proper. — Greea  t.  Lan- 
caster Goanty  (Neb.)  438. 

COUNTY  BOARD. 

See  '<CoantieB,"  (  2. 

COURTS. 

See  "Criminal  Ltw."  S  2. 

Contempt  of  court,  see  "Owitenipt" 

County  boards  as  courts,  see  "Countiee,**  |  2. 

Judipea,  see  "i'adfes." 

Justices'  courts,  see  "Justices  of  the  Peace." 

Mandamw  to  iBferior  courta,  see  "Handamns," 

12. 
B«noTaI  «tf  action  from  state  eonrt  to  United 

States  court,  see  "Removal  of  Causes." 
Beview  <rf  decisions,  see  "Appeal  and  Error." 
Trial  by  court  without  Jury,  see  "Trial,"  S  9. 

{  1.    Hatnre,  ezteat,  luid  eizerelae  of  Jn- 
rtsdlottoa  In  general. 

Jurisdiction  of  the  subject-matter  cansot  be 
conferred  by  consent— Crawford  Co.  v.  Hath- 
away (Neb.)  303. 

A  cause  of  action  against  a  railroad  com- 
pany by  an  employe  for  iojorles  recdved  ia 
triable  in  a  state  other  than  that  in  which  the 
accident  happen*.— MacOartliy  t.  Wiiitoomb 
(Wla.)  707. 

(  8.    EatallMliflient,    orgtmimmHon,    vad 
proeed««  In  ceneral. 

To  correct  a  record  under  Code,  gS  243,  214, 
the  correction  must  be  made  during  the  term 
at  which  the  record  was  made,  as  provided  by 
section  243.— Perry  v.  Kaspar  (Iowa)  22. 

Under  Const,  art.  S,  S  5,  the  supreme  court 
had  power  to  make  rules  authorizing  the  issu- 
ance of  an  alias  attachment  writ  in  a  statu- 
tory action;  its  issuance  not  l>einK  pnAibited 
by  statute.— Van  Benschoten  t.  I<%le6  (Mich.) 
478. 

Where,  in  an  action  of  ejectment,  it  was  held 
that  ouster  was  admitted  by  defendant's  plea 
and  notice,  the  Question  is  not  open  on  a  sub- 
sequent trial. — Carpenter  ▼.  Carpenter  (Mich.) 
676. 

Where  valuable  property  rights  have  grown 
up  in  reliance  on  a  rule  established  in  a  su- 1 
preme  court  decision  10  years  prior,  the  court 
will  not  depart  from  the  rule,  though  it  does  | 
not  concur  in  its  reasoning. — JBrader  v.  Brader  ' 
(Wis.)  681. 

I  8.    Oovrta  of  limited  or  Inferior  Jnrls- 
dtetion. 

The  only  Jurisdiction  conferred  upon  the  coun- 
ty court  by  Comp.  St.  1899,  c.  75,  art.  1.  {  6 
et   seq.,   ia   a    revisory   jurisdiction. — Scott    v.  , 
Flowers  (Neb.)  867.  | 

The  county  conrt  has  final  Jniisdiction  of 
complaints  under  the  reform  scho<d  law.— Scott 
V.  nowers  (Neb.)  867.  , 

Where  plaintiff  in  an  action  to  enjoin  a  nui-  , 
sance   alleged   $H,000   damages,    and   the   nui-  ! 
sance  could  be  abated  for  $5,000,  the  action 
was  not  beyond  the  Jurisdiction  of  the  county 
court,  which  is  limited  to  $25,00a— Wiachell  i 
V.  City  of  Wankeaha  (Wia.)  4168.  i 


4  4.    Oonrts  of  •pp«ll«to  itutUiimii*m. 

The  original  Jnrisfiction  of  the  supreme  conrt 
extends  to  all  Judicial  questioBa  affecting  tho 
sovereignty  of  the  state  and  its  (tmncbises  or 
the  liberties  of  its  people.— In  re  Ooort  of  Hon- 
or of  Illinois  (Wis.)  487. 

The  supreme  court  may  ezerciae  its  orifinal 
Jurisdiction,  or  not,  where  the  circuit  court  has 
concurrent  jurisdiction.— In  re  Coatt  of  Honor 
of  lUinois  OVis.)  487. 

The  supreme  court  will  not  exercise  its  orig- 
inal Jurisdiction  where  the  right  to  be  vindicat- 
ed is  of  a  private  nature,  unless  the  circumstan- 
ces are  of  an  extraordinary  character,  and  mere 
delay  or  irreparable  lose  to  a  private  person  is 
incuSicient.— In  re  Oourt  of  Honor  of  Illinois 
(Wis.)  497. 

The  supreme  court  will  not  generally  exercise 
its  original  jnrisdiction,  where  the  primary 
right  to  be  vintUcated  is  of  a  private  nature.- 
In  re  (3ourt  of  Honor  of  IlUnoU  (Wis.)  487. 

I  S.     Vnlted  Btatea  eonrta. 

The  Judicial  power  of  the  United  States  does 
not  extend  to  actions  brought  a«ilntt  a  state. 
—State  V.  Chicago,  B.  I.  &  P.  B.  Oo.  (Neb.)  566. 

{  0.    Conenrreat  Mid   eonflictlng  Jn*l*« 
dletloB,  and  eoml^. 

Under  (?omp.  Laws,  {  638,  providing  that 
causes  "commenced"  in  the  circuit  court  for 
the  county  of  Kent  may  be  removed  to  the 
superior  conrt  for  the  city  of  Grand  Bapids  on 
petition  of  the  defendant,  a  cause  which  comes 
to  the  drcnit  court  on  appeal  txom  a  justice 
oourt  is  not  removable.— Pmyn  t.  Perkios 
(Mich.)  733. 

Cirenrt  court  of  the  United  States  cannot  for' 
Wd  injunction  by  attorney  general  for  suing 
for  penalties  claimed  under  the  maximum 
freight  law.— State  v.  Chicago,  B.  L  &  F.  B. 
Co.  (Neb.)  556. 

COVENANTS. 

{   1.    OenstrueUoM  nmd  operatloa. 

An  instruction  that,  if  plaintiff  reconveyed 
tlie  property  to  defendant  by  a  warranty  deed, 
such  deed  operated  aa  an  assignment  of  any 
cause  of  action  plaintiff  might  have  for  defend- 
ant's breach  of  covenant,  tM  erroneous. — Car- 
roll V.  Carroll  (Iowa)  638. 

A  reconveyance  of  the  property  to  defendant 
by  warranty  deed  held  to  operate  as  a  release 
of  any  claim  which  plaintiff  might  have  against 
defendant  for  breach  of  covenant,— Carroll  v. 
CarroU  (Iowa)  639. 

Conveyance  by  hnsbaad  to  wife  prior  to  Law* 
1895,  c.  86,  conveying  only  an  equitable  estate, 
a  real  covenant  was  terminated  thereby,  and 
could  not  be  enforced  by  a  subsequent  grantee 
claiming  through  the  wife.— Wallace  r.  Pereles 
(Wis.)  371. 

Where  neither  defendant  nor  his  grantee  was 
ever  in  possession  of  the  property,  a  subsequent 
grantee  cannot  maintain  an  action  against  de- 
fendant for  breach  of  covenant.— Wallace  v. 
Pereles  (Wis.)  371. 

t  2.    Perf  oxanane*  or  brench. 

A  covenant  of  seisin  in  a  warranty  deed  Is 
not  broken  by  a  tax  deed  of  the  property,  ex- 
ecuted two  montha  after  the  execution  and 
transfer  of  the  warranty  deed,  though  the  tax 
certificate  existed  at  the  time  of  the  execution 
and  transfer  of  the  warranty  deed.— Zeiflng  v. 
Seelig  (a  D.)  688. 

{  3.     Aetlona  for  breneli. 

Action  on  covenant  against  incumbrances  in  • 
deed  conveying  real  estate  in  (Colorado  is  an  ac- 
tion on  a  written  contract  within  the  limitation 
law  •<  Nebraska.— Johnson  t.  Heaaer  (Neb.) 
881. 
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A  plea  of  confession  and  ayoldance  in  an  ao> 
tion  tot  breach  of  covenant  admits  existenct 
and  yalidity  of  incnmbrance. — JohnsMi  ▼.  Hes- 
ser  (Neb.)  8d^ 

Evidence  in  action  for  breach  of  covenant 
against  incumbrances  held  to  sustain  verdict 
for  plaintiff.— Johnson  v.  Hesser  (Neb.)  894. 

Plea  in  action  for  breach  of  covenant  against 
incumbrances  A«I<I  one  of  confession  and  avoid- 
ance.—Johnson  T.  Hesser  (Neb.)  804. 

Damages  for  breach  of  covenant  against  in- 
cumbrance, where  incumbrance  has  ripened  in- 
to an  indefeasible  title,  under  -whidi  grantee 
has  been  evicted  from  a  part  of  the  premises, 
determined. — Loiseau  v.  Threlstad  (S.  D.)  189. 

Comp.  Laws,  i  4585,  declaring  the  measure 
of  damages  for  breach  of  covenant  against  in- 
cnmbrances,  held  not  to  apply  where  plaintiff 
has  not  extinguished  the  incumbrance.— Loi- 
seau. v.  Threlstad  (S.  D.)  189. 

Comp.  Laws,  §  4584,  relating  to  damages  for 
breach  of  warranty,  does  not  apply  to  a  cove- 
nant against  incumbrances. — Loiseau  v.  ^rcl- 
stad  (S.  D.)  189. 

In  an  action  by  a  vendor  of  lands  conveyed 
by    warranty    deed    to    recover    the    purchase 

f»rice  from  the  vendee,  the  pleading  held  to  al- 
ege  a  breach  of  the  covenant  as  a  defense, 
which  was  denied  by  the  plaintiff;  and  hence 
the  defendant  had  the  burden  of  proTing  tha 
breach.— Zerfing  v.  Seelig  (S.  B.)  585. 

In  an  action  by  a  vendor  of  lands  conveyed 
by  warranty  deed  to  recover  the  purchase  price 
of  the  vendee,  who  alleged  in  defense  a  breach 
of  the  covenant  of  warranty,  the  burden  of 
proof  was  on  the  covenantee  to  show  such 
breach.— Zerfing  v.  Seelig  (S.  D.)  686. 

In  an  action  by  the  grrantor  of  a  warranty 
deed  to  recover  from  the  grantee  the  purchase 
money,  where  the  grantee  as  part  of  the  con- 
sideration had  delivered  a  note  in  escrow  to 
his  attorney,  evidence  of  the  delivery  of  this 
note  was  properly  received.— Zerfing  t.  Seelig 

(s.  D.)  asS. 

In  an  action  by  •  vendor  of  lands  conveyed 
by  warranty  deed  to  recover  the  purchase 
price  of  the  vendee,  where  a  breach  of  the 
covenant  of  title  is  pleaded  in  defense,  a  prima 
facie  case  is  made  when  the  covenantee  has 
ahown  by  the  records  the  title  to  be  in  a  third 
penon,  and,  as  far  as  the  record  goes,  no  chain 
of  title  connecting  the  covenantor  with  snch 
title.— ZenBng  v.  Seelig  (S.  D.)  585. 

A  judgment  in  a  suit  to  evict  a  subseqaent 
grantee,  of  which  defendant,  a  prior  covenantor, 
bad  no  notice,  held  not  proof  of  eviction  by  a 
paramonnt  title  in  a  subsequent  action  against 
the  covenantor.— Wallace  v.  Pereles  (Wis.)  871. 

COVERTURE. 

8«e  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnessea,"  i  4, 

CREDITORS. 

See    "AssiRumpnts   for   Benefit  of  Cte^oni"; 

"Bankruptcy";      "Fraudnlent  CJonveyances." 

Bights  and  remedies  of  sorety,  see  "Principal 

and  Surety,"  |  1. 

CREDITORS'  SUIT. 

BemedleB  In  cases  of  frandnlent  conT^anoes, 
■M  "Frandnlent  Oouveyances,"  |  S. 


CRIMINAL  LAW. 

See  "Habeas  Corpus,"  f  1;    "Jury." 

Bank  officers,  see  "Banks  and  Banking,"  {{  1, 
8. 

Oonvlcts,  see  "Convicts." 

Costs  in  criminal  prosecutions,  see  "Oosta,"  f 
6. 

Grand  jury,  see  "Grand  Jury." 

Indictment,  information,  or  complaint,  see  "In- 
dictment and   Information." 

Particular  offenses,  see  "Assault  and  Battery," 
§  2;  "Bigamy";  "Burglary";  "Conspiracy," 
I  2;  "Embezzlement":  "False  Pretenses*; 
''Ponrery":  "Homicide*';  "Intoxicating  liq- 
uors," H  3,  4;  "Larceny";  "Libel  and  Slan- 
der,'* i  4;    "Rape";    "Robbery." 

obstructing  highway,  see  "Highways,"  {  8. 

vicdation  of  fish  laws,  see  "Fish." 

Prosecuting  officers,  see  "DiaMct  and  Prosecut- 
ing Attorneys." 

Validity  of  a  notice  given  on  Sunday  that  a  wit- 
ness not  indorsed  on  indictment  wonld  be  ex- 
amined, see  "Sunday." 

i  1.  Ifatnre  and  elemeata  of  erlate  and 
defenses  In  generaL 

The  Criminal  0>de  provides  a  rational  sys- 
tem for  trial  of  persons  accused  of  crime,  and 
abolishes  hypercritical  rules. — Burlingim  v.  State 
(Neb.)  76. 

The  intent  with  which  an  act  Is  done  may  be 
inferred  from  the  circumstances  snrrounding 
it— CUrey  v.  State  (Neb.)  897. 

i  2.    Jurisdiction. 

Under  Rev.  St.  1898,  {  8.  and  Const,  art.  1, 
I  7,  one  violating  Rev.  St.  1898,  {  4561a,  forbid- 
ding taking  fish  in  the  waters  bordering  on  D. 
county,  on  Green  Bay,  40  miles  from  B.  county, 
and  at  leaat  6  miles  from  any  other  county  save 
that  of  D.,  held  properly  tried  in  B.  county. — 
Sute  V.  McDonald  (Wis.)  502. 

§  3.     Venne. 

Where  defendant  is  charged  as  principal,  an 
instruction  that,  if  he  advised  the  crime,  he  can 
be  convicted  as  an  accessory,  ia  erroneous. — 
Sandage  v.  State  (Neb.)  36. 

Where  evidence  tends  to-  prove  commission 
of  the  crime  in  two  or  more  coonties,  the 
court  should  instruct  to  acquit  if  no  act  was 
committed  in  the  county  in  which  the  informa- 
tion was  filed.— Burlingim  r.  State  (Neb.)  76. 

{  4.     Former  Jeopardy. 

'The  fact  that  accused  was  prosecated  for  bur- 
glary, resulting  in  mistrial,  field  not  to  bar  a 
prosecution  for  larceny  resulting  from  bur- 
glary.—Sharp  V.  State  (Neb.)  38. 

(  6.  Preliminary  complalntt  affidavit, 
^rarrant,  examination,  oommlt« 
ment,  and  ■nnmuuT  trial. 

In  action  by  judgment  creditor  against  receiv- 
er of  insolvent  corporation,  he  cannot  show  that 
equities  determined  adversely  to  him  in  the 
litigation  in  which  judgment  was  obtained  were 
prejudicial  to  the  rights  of  other  creditors. — 
Thomas  v.  Hale  (Minn.)  156. 

Objection  that  defendant  had  no  preliminary 
examination  held  waived,  unless  raised  before 
entry  of  plea  of  not  guilty. — Dinsmore  v.  State 
(Neb.)  445. 

Where  there  is  no  eridence  authorising  a 
criminal  prosecution  on  a  preliminary  examina- 
tion, a  decision  on  a  contrary  theory  is  in  ex- 
cess of  jurisdiction. — State  v.  Huegin  (Wia.) 
1046;   Same  v.  Aikena,  Id.;   Same  v.  Hoyt  Id. 

Warrant  of  commitment  which  states  offense 
with  convenient  certainty  is  sufflcient. — State  v. 
Huegin  (Wis.)  1046;  Same  v.  Aikens,  Id.; 
Same  t.  Hoyt,  Id. 

The  role  that  a  statutwy  form  most  be  ipe- 
dficall;  followed  does  not  mean-  literally  fol- 
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lowed.— State  t.  Hneehk  (Wis.)  1016;  Same  ▼. 
Aikens,  Id.;  Same  t.  Hoyt,  Id. 

The  determination  on  a  preliminary  examina- 
tion in  a  criminal  proceediuK  is  not  a  final 
judgment.— State  v.  Huegin  (Wis.)  1046;  Same 
T.  Ailceas,  Id.;   Same  t.  Hoyt,  Id. 

Statutory  form  for  commitment  for  trial 
found  In  Rev.  St.  1808,  I  4774,  had  satisfied  by 
use  of  language  includmg  all  material  elements. 
—State  ▼.  Huegin  (Wis.)  1046;  Same  v.  Aikens, 
Id.;  Same  t.  Hoyt,  Id. 

Knie  of  convenient  certainty  in  describing  of- 
fense in  warrant  of  commitment  for  trial  does 
not  require  .the  facts  to  be  stated  in  detail. — 
State  V.  Hnemn  (Wis.)  1046;  Same  t.  Aikens, 
Id.:  Same  v.  Hoyt,  Id. 

Formal  language,  "against  the  peace  and  dig- 
nity of  the  state,"  etc.,  held  unnecessary  to  crim- 
inal complaint  or  warrant  of  commitment  for 
trial.— State  v.  Huegin  (Wis.)  1046;  Same  t. 
Aikens,  Id.;  Same  v.  Hoyt,  Id. 

Description  of  an  offense  in  a  warrant  of 
commitment  for  trial  by  its  generic  name  held 
sutflcient.- State  v.  Huegin  (Wis.)  1046;  Same 
V.  Aikens,  Id.;  Same  v.  Hoyt,  Id. 

i  6.     Anralgmment  anci  pleaa,  and  aoUa 
prosequi  or  dlaoontlnaamoe. 

Pendency  of  a  former  information  for  same 
offense  in  same  court  held  not  ground  for  plea  in 
abatement.— Roby  v.  State  (Neb.)  61. 

A  plea  in  abatement  examined,  and  heli  de- 
marrable. — Thompson  t.  State  (Neb.)  62. 

A  judge  at  chambers  may,  on  notice  to  prose- 
cuting attorney,  receive  a  plea  of  guilty  and 
pass  sentence  on  one  charged  with  felony. — 
McCarty  v.  Hopkins  (Neb.)  540. 

Plea  of  guilty  may  be  received  and  sentence 
pronounced  by  Jodge  at  chambers  in  a  county 
of  his  district  other  than  that  in  which  prose- 
cution was  begun. — McOarty  v.  Hopkins  (Neb.) 
S40. 

i  T.     ETidenoe. 

Where  a  confession  appears  on  its  face  to 
be  voluntary,  the  burden  is  on  defendant  to 
rebut  that  presumption. — State  v.  Storms 
(Iowa)  CIO. 

A  confession  made  by  defendant,  who  was 
accused  of  murder,  held  properly  received  in 
evidence. — State  v.  Storms  (Iowa)  610. 

Where  the  question  as  to  whether  a  con- 
fession was  voluntarily  made  is  in  doubt,  it 
should  be  left  to  the  jury.— State  r.  Storms 
(Iowa)  610. 

Evidence  of  declarations  made  by  a  third 
person  In  the  absence  of  defendant  hM  not 
admissible  in  a  prosecution  for  abortion. — 
State  v.  Lee  (Iowa)  619. 

Books  of  a  bank  held  admissible  In  a  prosecu- 
tion against  a  bank  president  for  accepting  a 
deposit  with  knowledge  of  the  bank's  insol- 
vency.—State  V.  £3aston  (Iowa)  795. 

Corroboration  of  an  accomplice  need  not  be 
BufBcient,  outside  of  the  evidence  of  such  ac- 
complice, to  establish  all  the  elements  of  the 
crime  charged.— State  v.  Clemente  (Minn.)  229. 

Where  books  of  account  are  properly  re- 
ceived in  evidence,  and  in  court  open  to  in- 
spection, it  is  proper  to  receive  summaries  from 
an  expert  witness  who  has  examined  the  same. 
—State  V.  Clemente  (Minn.)  229. 

To  jnstify  a  conviction  on  circumstantial 
evidence,  facts  necessary  must  be  proven  be- 
jond  a  reasonable  doubt,  and  be  inconsistent 
with  any  reasonable  hypothesis  of  innocence. — 
Smith  V.  State  (Neb.)  49. 

Exclusion  of  testimony  relating  to  a  collat- 
eral fact  and  corroborating  the  defense  held 
not  error,  where  Its  relation  to  the  main  fact 
was  uncertain.— Smith  v.  State  (Neb.)  48. 


Act  of  legislature,  providing  that  possession 
of  liquor  by  one  not  having  a  license  shall  be 
presumptive  evidence  of  a  violation  of  the  liq- 
uor law,  held  not  unconstitutional,  as  com- 
pelling person  to  give  evidence  against  himself. 
—Parsons  v.  State  (Neb.)  66. 

It  is  error  to  exclude  evidence  tending  to 
put  an  innocent  complexion  on  incnlpatory  cir- 
cumstances proven  by  the  state. — Bnrlinglm  v. 
State  (Neb.)  76. 

It  is  proper  to  exdnde  evidence  not  relevant 
to  the  issue,  and  having  no  tendency  to  impeach 
a  witness  on  a  material  point. — Burlingim  v. 
State  (Neb.)  76. 

Reception  of  confession,  voluntarily  made, 
and  not  under  the  influence  of  hope  or  fear, 
had  proper.— Burlingim  v.  State  (Neb.)  76. 

The  state  is  under  no  obligation  to  introduce 
evidence  in  rebuttal.— Jerome  v.  State  (Neb.) 
894. 

Evei7  hypothesis  that  implies  defendant's 
guilt  is  pertinent,  and  evidence  sustaining  it  is 
relevant.— Jerome  v.  State  (Neb.)  ^4. 

A  confession  of  a  prisoner  voluntarily  made 
is  admissible.— Hills  v.  State  (Neb.)  836. 

The  state  may  show  that  defendant,  shortl.v 
after  the  crime,  left  the  locality,  apparently  for 
the  purpose  of  escape.- George  v.  State  (Neb.) 
840. 

{  8.     Time   ot  trial   and   eontlnnanoe. 

Application  for  continnance  lield  properly  de- 
nied.—Tatum  V.  State  (Neb.)  40. 

f  0.     Trial. 

It  is  within  the  discretion  of  the  trial  court 
to  allow  indorsements  of  names  on  an  informa- 
tion at  the  trial  shortly  before  the  jury  was 
sworn. — People  v.  Luders  (Mich.)  1081. 

Strictures  by  counsel  of  a  witness  for  defense 
held  warranted  by  the  evidence. — ^Tatum  v.  State 
(Neb.)  40. 

Separation  of  one  of  the  jurors  from  the  re- 
mainder of  the  jury  while  they  were  at  meals, 
where  he  held  no  communication  with  any  oth- 
er pel-son  regarding  case,  held  not  ground  for 
new  trial.— Spaulding  t.  State  (Neb.)  80. 

Counsel  for  the  state  may  criticise  the  con- 
duct of  defendant  as  disclosed  by  the  evidence 
to  the  jury.— Dinsmore  v.  State  (Neb.)  446. 

The  court  may,  in  its  discretion,  give  a  can-' 
tionary  instruction. — Dinsmore  v.  State  (Neb.) 
445. 

Remarks  of  the  prosecuting  attorney,  not  ap- 
plicable to  any  relevant  evidence,  were  im- 
proper.—Stote  V.  Dunning  (S.  D.)  589. 

i  10.  —  Hecesslty,  requisites,  and  snf- 
ficienoy   of   instrnotioas. 

An  instruction  defining  reasonable  doubt  held 
erroneous. — State  v.  Lee  (Iowa)  619. 

On  a  prosecution  for  burglary,  it  was  proper 
to  instruct  that,  while  the  jury  should  not  dis- 
regard the  testimony  of  the  defendant,  they 
should  consider  his  interest — State  v.  Ryan 
(Iowa)  812. 

Where  informers  or  detectives  are  employed 
to  hunt  up  testimony  against  accused  and  testify 
against  him,  he  is  entitled  to  an  instrnction  that 
their  testimony  should  be  weighed  with  greater 
care  than  that  of  disinterested  witnesses. — 
Sandage  v.  State  (Neb.)  35. 

Instructions  held  to  embody  the  rule  of  law 
that  circumstantial  evidence  must  exclude  ev- 
ery reasonable  hypothesis  save  that  of  the  guilt 
of  accused. — Tatum  v.  State  (Neb.)  40. 

The  giving  of  an  instruction  with  relation  to 
the  want  of  motive  tor  the  commission  of  a 
crime  held  not  prejudicial  error.  —  Smith  T. 
State  (Neb.)  49. 
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An  inatraction  on  drcumstantlal  eviAence 
held  properly  refused.— Smith  r.  State  (Neb.) 
49. 

An  instrnction  as  to  force  of  circumstantial 
evidence  M4  properly  giren.— Smith  r.  State 
(Neb.)  49. 

Submission  of  a  theory  to  the  J<ii7>  not 
based  on  the  evidence,  MM  error.— Thompson 
T.  State  (Neb.)  62. 

An  instruction  misstating  the  law  is  not  cured 
by  giving  another  which  states  it  correctly. — 
Thompson  t.  State  (Neb.)  62. 

Instruction  that  just  censure  of  a  witness  or 
Us  testimony  cannot  be  grounded  on  the  fact 
that  he  has  performed  the  duty  imposed  by 
law  held  proper.— Cooney  v.  State  (Neb.)  281. 

Instroction  casting  burden  on  defendant  to 
prove  Ilia  defense  by  preponderance  of  evidence 
beyond  a  reasonable  doubt  held  erroneous. — 
Howell  V.  State  (Neb.)  289. 

An  instruction  as  to  testimony  of  witnesses 
which  deprives  the  jury  of  the  right  to  judge 
as  to  the  weight  and  credibility  held  erroneous. 
—Howell  V.  State  (Neb.)  289. 

Giving  an  instruction  incorrectly  stating  the 
law  held  not  cured  by  another  instruction  on 
the  same  subject  which  is  correct. — Howell  t. 
State  (Neb.)  289. 

It  is  not  error  to  de.signate  the  defendant  in 
an  instruction  as  the  "prisoner."— Oinsmore 
V.  State  (Neb.)  445. 

It  is  not  error  to  instruct  a  jury  that  ques- 
tions of  mercy  are  for  the  executive. — Dlnsmore 
V.  State  (Neb.)  445. 

An  instruction  attempting  to  cover  the  whole 
case,  but  omitting  an  essential  element,  held 
erroneous. — Dobson  r.  State  (Neb.)  843. 

Instructions  must  be  construed  together. — 
CUrey  v.  Sute  (Neb.)  897. 

i  11.  — -  Beqnests    for    Instmctlons. 

A  requested  instruction  which  contained  only 
matter  covered  by  the  charge  of  the  court  was 
properly    refused.— State    v.    Uamann    (Iowa) 

The  failure  to  give  a  requested  instruction 
is  not  error  when  the  portion  thereof  which 
embodies  correct  rules  of  law  is  given  in  an- 
other iostmction.— State  v.  Baston  (Iowa)  796. 

A  requested  instruction,  not  based  on .  the 
evidence,  held  properly  refused.— Spaulding  v. 
State  (Neb.)  80. 

It  is  not  error  to  refuse  instruction,  the  sub- 
stance of  which  has  been  already  given. — 
Spaulding  v.  State  (Neb.)  SO. 

An  instruction  cnnnot  be  reviewed,  because 
not  sufficiently  specific,  where  there  was  no  in- 
struction asked  correcting  it. — Dinsmore  v. 
State  (Neb.)  445. 

g  12.  Motions  for  new  trial  and  in  ar- 
rest. 

Where  otBcer  having  charge  of  jury  .was  a 
witness  for  the  state,  and  accompanied  the 
Jury  to  their  room  while  deliberating  on  their 
verdict,  a  new  trial  will  be  awarded.— Cooney 
T.  State  (Neb.)  281. 

On  a  motion  for  new  trial  after  a  conviction 
of  murder,  a  juror  cannot  be  asked  by  defend- 
ant why  he  went  to  the  sheriff's  office  after  the 
verdict  was  rendered.— Hughes  v.  State  (Wis.) 
333. 

Baots  in  proserntion  for  burglary  hfld  rot  to 
justify  the  granting  of  a  new  trial,  under  Lnws 
1897,  e.  9,  on  the  ground  that  it  appeared  to 
the  court  that  justice  had  not  been  done. — Fitz- 
gerald T.  State  (Wis.)  510. 

(  18.  Appeal  and   error,   and  certiorari. 

The  conclusion  of  the  trial  court  that  a  con- 
fpesion  was  voluntary  will  not  be  disturbed  on 


appeal,  unless  dearly  erroneous. — State  t. 
Storms  (Iowa)  610. 

A  charge  that  there  must  have  been  some 
"artificial"  or  false  promise  to  convict  for  se- 
duction hdd  not  prejudicial  to  defendant.— 
State  V.  Hamann  (towa)  614. 

Statement  of  prosecutor,  on  trial  for  bur- 
glary, as  to  the  merit  of  a  certain  defense, 
held  not  prejudicial:  the  defense  taking  the 
cause  referred  to.— State  T.  Ryan  (Iowa)  812. 

-  In  a  criminal  prosecution,  an  improper  state- 
ment of  the  prosecuting  attorney  keJd  to  not 
have  influenced  the  jury  in  reaching  its  con- 
clusion.—People  V.  Luders  (Mich.)  1081. 

Accused  cannot  be  legally  prejudiced  ^  fail- 
ure of  his  adversary  to  produce  evidence 
against  him.— Jerome  v.  State  (Neb.)  894. 

Appellant  cannot  assail  an  instruction,  where 
one  tendered  by  him  is  subject  to  the  same  ob- 
jection.—Dinsmore  V.  State  (Neb.)  446. 

Refusal  of  a  eontinnance  will  not  be  disturb- 
ed, in  the  absence  of  a  showins  of  abuse  of  dis- 
cretion.— Dinsmore  v.  State  (Neb.)  446. 

To  entitle  rulings  of  court  in  denying  a  chal- 
lenge for  cause  to  review,  the  evidence  as  to 
impaneling  jury  must  be  incorporated  in  bill  of 
exceptions.— Dinsmore  t.  State  (Neb.)  446. 

Ruling  on  a  challenge  for  cause  will  not  be 
disturbed,  unless  abuse  of  discretion  is  shown. 
— Dinsmore  v.  State  (Neb.)  445. 

Error  cannot  be  predicated  upon  a  ruling, 
where  record  is  contradictory  as  to  what  the 
ruling  was.— Dinsmore  v.  State  (Neb.)  44S. 

CROPS. 

Mortgages  on  crops,  see  "Ohattel  Mortgacea," 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  8. 

CUSTODY. 

'  Of  child,  see  "Infants,"  «  1. 

I  Of  insane  person,  see  "Insane  Persona,"  |  2. 

CUSTOMS  AND  USAGES. 

Admissibility  of  evidence  of  custom  to  vary 
terms  of  written  contract,  see  "Evidence,"  § 
10. 

DAMAGES. 

See  "Breach  of  Marriage  Promise";  "Death," 
i  1;    "Fraud,"  i  2;    "Replevin,"  {  3. 

Action  by  tenant  for  injury  to  goods  in  execu- 
tion of  writ  of  restitution,  see  "Landlord  and 
Tenant,"   8  6. 

Breach  of  covenant,  see  "CloTenants,"  {  3. 

Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain/*  {  1. 

BV)r  appeal  for  delay,  see  "Costs,"  S  S. 

Injuries  caused  by  public  improvements,  see 
"Municipal  Corporations,"  |  6. 

On  injunction  bond,  see  "Injunction,"  f  8. 

Removal  of  fence,  see  "Fences." 

(   1.     Nominal  damages. 

W^here  defendant  refused  to  plead  on  over- 
mling  demurrer  to  complaint,  and  a  default 
was  entered,  plaintiff  was  entitled  at  least  to 
nominal  damages. — Grinnell  v.  Bebb  (Mich.) 
467. 

i  2.     Chronnds  and  snlijects  of  eompen.. 
satorjr  damages. 

Where  the  negligent  operation  of  a  street 
roller  frightens  a  horse  and  causes  it  to  rupture 
a   blood   vessel,   resulting  in   death,  there   can 
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be  BO  recovery  therefor  against  the  dtr- — Lee 
T.  City  of  Burlington  (Iowa)  018. 

A  parchaser  of  machinery  held  entitled  to 
special  damages  for  loss  of  time  and  expenses 
in  attempting  to  make  the  machinery  coBiply 
with  the  warranty. — Aultman  Co.  ▼.   McDon- 

ough  (Wis.)  eso. 

I  3.    Exemplary  Jamaget. 

Where  defendant  in  good  faith  believed  that 
pI^ntifTs  fence  was  on  his  lot,  he  is  not  liable 
for  poaltire  damages  for  trespass  in  tearing 
it  down.— Scheer  r.  Kriesel  (Wis.)  1S8. 

I  4.    Measure  of  damases* 

Where  defendant  contracted  to  pay  a  certain 
rental  for  personal  property  from  the  time  he 
toolc  possession  thereof  until  he  returned  it,  and 
kept  it  tieyond  the  time  fixed  in  the  contract 
for  its  return,  he  was  liable  for  the  agreed 
rental  for  all  the  time  it  was  in  his  possession. 
— McMofran  t.  Hall  (Mich.)  1108. 

Under  general  allegations  of  damages  in  ac- 
tion for  personal  injuries,  evidence  of  wages 
received  before  the  injury  and  after  lield  com- 
petent to  prove  diminution  in  earning  capacity. 
—Palmer  t.  Winona  Ry.  &  Light  Go.  (Minn.) 
941. 

Where  a  horse  is  injured  by  the  negligence 

of  a  city,  the  measure  of  damages  is  the  dif- 
ference in  his  value  before  and  after  the  in- 
jury and  the  expense  of  his  care  during  siclt- 
ness.— Overpeclc  ▼.  CSty  of  Rapid  OUty  (8.  D^ 
«90. 

Where  a  buggy  is  injured  by  defects  in  a 
street,  the  cost  of  repairs  held  theproper  meas- 
are  of  damages. — Overpeclc  t.  uty  of  Rapid 
City  (S.  D.)  WO. 

The  trial  court  should  not  hfiS  that  as  a 
matter  of  law  plaintiff  was  not  damaged  by 
defendant's  breach  of  •  contract  to  leave  the 
•nrface  of  a  strip  of  land,  from  which  it  had  re- 
moved earth,  in  a  reasonably  smooth  condition. 
— Colbnrn  v.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 
(Wis.)  354. 

f  B.     Inadequate  and  exoeMiT*  damaKes. 

Damages  in  action  for  personal  injuries  field 
not  so  excessive  as  to  authorize  reversal  on 
«ppeal. — Palmer  t.  Winona  Ry.  ir  Light  Co. 
(Minn.)  941. 

t  6.     Pleading,  eTldence,  and  anMSsment. 

The  refusal  tb  require  plaintiff  to  submit  to 
a  physical  examination  h«d  not  error  under  the 
pleadings,  in  an  action  for  breach  of  marriage 
contract— Vierling  v.  Binder  (Iowa)  621. 

Matter  in  mitigation  of  damages  should  be 
specially  pleaded.— Vierling  y.  Binder  (Iowa) 
621. 

Under  an  allegation  that  plaintiff's  injury 
caused  her  great  pain  and  suffering,  evidence 
that  she  suffered  from  the  injury  during  labor 
of  childbirth  held  admissible,  without  an  aver- 
ment of  special  damages  because  of  pregnancy. 
—Parker  v.  City  of  Ottnmwa  (Iowa)  805. 

Where  plaintiff  refused  to  pay  the  cost  as- 
sessed against  him  on  overruling  bis  demurrer 
and  to  further  plead,  and  a  default  was  enter- 
ed against  him  and  a  jury  sworn  to  assess 
plaintiff's  damages,  evidence  which  tended  to 
deny  plaintiff's  cause  of  action  held  not  ad- 
mis.sible.— Grinnell  v.  Bebb  (Mich.)  467. 

In  an  action  for  damages  for  breach  of  con- 
tract to  leave  the  surface  of  ground  in  a  smooth 
condition,  evidence  of  the  cost  of  removing  an 
embankment  and  filling  holes  thereon  was  ad- 
missible.—Colbnrn  V.  Chicago,  St  P.,  M.  &  O. 
Ry.  Co.  (Wis.)  854. 

DAMS. 

Dam  as  a  aaisance,  see  "Nnieance,"  {  1. 


DEATH. 

I   1.    Aotlona  for  oanalns  deatb. 

In  an  action  for  the  death  of  plaintiff's  son, 
an  allegation  that  deceased  was  an  inteHigent 
boy  at  17  years,  in  good  health,  capable  of 
earning  money,  and  unmarried,  held  to  suffi- 
ciently aver  plaintiff's  interest  In  the  contin- 
uance of  deceased's  life. — Luessen  v.  Oshkosh . 
Electric  Light  &.  Power  Co.  (Wis.)  124. 

That  plaintiff's  son,  who  was  killed  by  de- 
fendant might  have  spent  his  time  in  idleness 
if  he  had  lived,  constituted  no  defense  to  a 
Btatutorv  action  for  the  loss  of  the  son's  serv- 
ices dunng  his  minority.— Luessen  v.  Oshkosh 
Electric  Ugbt  &  Power  Co.  (Wis.)  124. 

DEBTOR  AND  CREDITOR. 

See   "Assignments   for  Benefit  of  Creditors"; 
"Baakruptcy";    "Fraudulent  Oonveyanoes." 

DECEDENTS. 

Estates,  see  "Elxecutors  and  Administrators." 
Testimony  as  to  transaction  with  person  aJnoe 
deceased,  see  "Witnesses,"  |  2, 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence,"  | 

T. 
Dying  dedarations,  see  "Homicldo,"  |  8. 

DECREE. 

In  equity,  see  "Equity,"  (  S. 

DEDICATION. 

t   !■    Watnre  and  reqvlaltea. 

Eividence  held  to  show  highway  dedicated  to 
public  use.— Streeter  v.  Staluaker  (Neb.)  47. 

DEEDS. 

Se«  "OoTenanta." 

By  or  to  railroads,  see  "Railroads,"  |  1. 

Cancellation,  see  "Cancellation  of  Instruments." 

Covenants  in  deeds,  see  "Covenants." 

Estoppel  by  deed,   see  "Estoppel,"  §  2. 

In  fraud  d  creditors,  see  "Fraudulent  Convey- 
ances." 

Of  particular  species  of  property,  see  "Ease- 
ments," i  1;  "Homestead,"  {  2;  'Tublic 
Lands,"  f  1. 


Of  trust,  see  "(Siattel  Mortgagee,"  {  1;  "Mort- 
gages." 

Parol  or  extrinsic  evidence,  see  "Evidenee,"  { 
10. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Tax  deeds,  see  "Taxation,"  |  9. 

i   1.     Requisites  and  ▼alidity. 

A  deed  of  property  describing  it  as  being  In 
the  "city"  of  Shell  Rock,  instead  of  the  "town" 
of  Shell  Rock,  was  not  thereby  inoperative. — 
Goodwin  v.  Goodwin  (Iowa)  31. 

One  having  executed  a  deed  held  not  estop- 
ped from  claiming  no  delivery. — Barns  v. 
Barns  (Iowa)  629. 

Evidence  held  not  sufiScient  to  show  delivery 
of  a  deed.— Bams  v.  Barns  (Iowa)  629. 

A  deed  with  only  one  witness,  and  he  the 
notary  taking  the  acknowledgment  is  effective 
to  convey  the  land. — Carpenter  r.  (Jarpenter 
(Mich.)  57a 
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Where  it  is  intended  that  a  deed  shall  oper- 
ate to  transfer  title,  in  contemplation  of  law 
it  has  lieen  delivered.— Home  Fire  Ins.  Co.  of 
Omaha  t.  CoUins  (Neb.)  54. 

Assumption  of  incumbrance  held  a  Taloable 
consideration.— Home  Fire  Ins.  Co.  of  Omaha  t. 
Collins  (Neb.)  64. 

I  2.     Ooaatmetlom  and  opermtloa. 

A  statement  in  a  deed  of  the  number  of  acrea 
conveyed  will  yield  to  the  actual  area  as  as- 
certained by  reference  to  the  plat,  field  notes, 
monuments,  and  other  certain  descriptions, 
where  there  is  no  express  averment  or  covenant 
as  to  quantity.— Dasbiel  v.  Earshman  (Iowa) 
86. 

A  deedj  unaided  by  other  proof,  is  not  ordi- 
narily evidence  of  title  to  land  described  there- 
in.—Leaieur  y.  Ouster  (bounty  (Neb.)  882. 

A  deed  which  described  the  land  as  section 
19,  with  a  small  7  written  over  the  9,  the  9 
not  being  erased  or  obliterated,  Md  not  suffi- 
cient to  show  title  to  section  17. — Mclntodi  T. 
Marathon  Land  Go.  (Wis.)  976. 

An  agreement  between  a  husband  and  wife, 
by  which  the  former  conveyed  property  abso- 
lutely to  the  wife  on  condition  that  she  only 
have  a  life  estate  therein,  held  not  void  as  an 
inconsistent  limitation  ingrafted  on  an  absolute 
conveyance  after  its  execution.— Post  r.  (3amp- 
beU  (Wis.)  1032. 

t  3.     Pleadins  and  evldeiiee. 

Evidence  held  safficient  to  prima  facie  estab- 
lish •xecution  of  a  deed.— Carpenter  v.  (Jar- 
penter  (Mich.)  576. 

Evidence  held  to  warrant  a  finding  that  de- 
livery of  a  deed  was  proved  by  the  undisputed 
evidence.— Carpenter  v.  CJarpenter  (Mich.)  576. 

Recording  of  deed  held  evidence  of  delivery 
and  acceptance. — Home  Fire  Ins.  Co.  of  Omaha 
V.  Collins  (Neb.)  64. 

Delivery  is  a  question  of  fact,  to  be  deter- 
mined by  ascertaining  intent  of  parties.— Home 
Fire  Ins.  Co.  of  Omaha  v.  (Collins  (Neb.)  54. 

Presumption  of  delivery  of  deed  at  the  date 
of  execution  held  overcome  by  the  evidence. — 
Blair  State  Bank  v.  Bunn  (Neb.)  527. 

Evidence  lield  insufficient  to  show  that  a  deed 
was  not  executed  by  the  grantor.- Linde  r: 
Qndden  (Wis.)  323. 

DE  FACTO  CORPORATIONS. 

See  "Corporations,"   S  !• 

DE  FACTO  OFFICERS. 

See  "Justices  of  the  Peace,"  i  1. 

DEFAMATION. 

See  "Ubel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  {  2. 

DELIVERY. 

Of  deeds,  s«e  "Deeds,"  I§  1,  3;    "Escrow*'- 
Of  mort);age,  see  "CJhattel  Mortgages,"  {  1. 

DEMONSTRATIVE  EVIDENCE. 

In  civil  action*,  see  "Evidence,"  i  & 

DEMURRER. 

pleading,  see  "Pleading,"  |  8. 


DEPOSITS. 

In  bank,  aee  "Banics  and  Banking,"  {  2. 

DESCENT  AND  DISTRIBUTION. 

See  "Executors  and  Administrators." 

DESCRIPTION. 

Of  property  conveyed,  see  "Deeds,"  i  2, 

in  deed,  see  "Deeds,"  {  1. 

mortgaged,  see  "Chattel  Mortgages,"  |  1. 


See  "Replevin." 


See  "Wills." 


DETINUL 


DEVISES. 


DIRECTING  VERDICT. 

In  civil  actions,  aee  "Trial,"  S  e. 

DISCHARGE. 

From  employment,  see  "Master  and  Serrant," 
8  !• 

From  indebtedness,  see  "Accord  and  Satiaf ac- 
tion"; "Bankmiitcy,"  {  2;  "Oompromiae  and 
Settlement." 

DISCONTINUANCE. 

Of  action,  aee  "Dismissal  and  Nonsuit,"  {  1. 

DISCRETION  OF  COURT. 

Review,  see  "Oiminal  Law,"  |  18. 

in  civil  .actions,  see  "Appeal  and  Error," 

I  18. 

DISMISSAL  AND  NONSUIT. 

IMsmissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  {  12. 

(  1.     Volnntary. 

Where  plaintiff  dismisses  as  soon  as  the  case 
is  called  for  trial,  the  fact  that  the  dismissal 
is  not  entered  on  the  judge's  calendar  until 
after  evidence  is  heard  in  defendant's  l)ehalf 
does  not  give  the  court  jurisdiction  to  render 
a  decree  against  the  plaintiff  on  un  answer 
that  does  not  state  a  counterclaim. — Bardes  t. 
Hutchinson  (Iowa)  797. 

DISSOLUTION. 

Of  corporation,  see  "Oorporations,"  |  7. 
Of  partnership,  see  "Partnership,"  {  B. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Verification  of  information,  see  "Indictment  and 
Information,"  {  2. 

Where  county  attorney  is  disqualified,  the 
court  may  appoint  other  counsel  to  prosecute. 
— Spaulding  v.  State  (Neb.)  80. 

It  is  the  duty  of  the  county  attorney  to  file 
informations  and  to  prosecute  all  criminal 
cases. — Dinsmore  v.  State  (Neb.)  445. 

The  legislature  could  create  the  office  of  coun- 
ty attorney. — Dinsmore  v.  State  (Neb.)  446. 

The  office  of  district  attorney  has  been  abol- 
ished.—Dinsmore  r.  State  (Neb.)  44& 
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The  offico  of  district  attorney  was  created  by 
the  general  law  before  the  adoption  of  the  con- 
stitution.—Dinamore  T.  State  (Neb.)  446. 

In  mandamus  proceedings  to  compel  the  coan- 
ty  commissioners  to  insue  a  warrant  tor  llie 
connty  attorney's  salary,  it  was  error  for  the 
county  commissioners  to  declare  the  office  of 
county  attorney  vacant,  under  Comp.  Laws 
1887,  i  1381.-Howard  v.  Burns  (S.  D.)  920. 

In  mandamus  proceedings  to  compel  the  coun- 
ty commissioners  to  issue  a  warrant  for  the 
county  attorney's  salary,  which  the  board  re- 
fused because  the  officer  was  not  learned  in  the 
law,  held,  that  a  certificate  of  the  Illinois  su- 
preme court  licensing  the  officer  to  practice  law 
was  improperly  excluded  as  evidence. — Howard 
r.  Burns  (S.  D.)  920. 

Comp.  Laws  1887,  {  427,  Md  to  be  of  no 
force  and  effect,  since  it  prescribed  additional 
qualifications  for  the  ofiice  of  connty  attorney 
than  those  required  by  Const,  art.  6,  §S  24, 
28.— Howard  v.  Burns  (S.  D.)  920. 

A  board  of  county  commissioners  has  no  au- 
thority to  summarily  declare  the  office  of  coun- 
ty attorney  vacant  because  of  the  ineligibility 
of  the  incumbent,  where  he  has  entered  on  the 
duties  of  the  office  and  performed  them  for  16 
months.— Howard  v.  Burns  (S.  D.)  920. 

The  statutory  policy  precluding  a  private  at- 
torney from  appearing  for  the  state  in  a  crim- 
inal case,  except  by  special  appointment,  does 
not  apply  to  habeas  corpns.— State  ▼.  Huegin 
(Wis.)  1046;  Same  v.  Aikens,  Id.;  Same  v. 
Hoyt,  Id. 

In  habeas  corpns  proceedings  a  private  at- 
torney may  appear  by  request  of  proper  offi- 
cers nt  private  expense  to  represent  interest  of 
state.— State  v.  Huegin  (Wis.)  1046;  Same  v. 
Aikens,  Id.;  Same  v.  Hoyt,  Id. 


f  S.     Alimony,  allowances,  and  disposi- 
tion of  property. 

Where  defendant's  property  consisted  of  a 
farm  worth  ^,350  and  personal  property  worth 
Sl,140,  an  award  to  his  wife,  on  her  obtaining 
divorce,  of  $1,400  cash  alimony,  was  not  in- 
adequate.—Templeton  V.  Templeton  (Mich.)  247. 

Alimony  allowed  plaintiff  wife  on  divorce 
held  sufficient.— Hoernig  v.  Hoemig  (Wis.)  346. 

DOCKETS. 

Of  causes  for  trial,  see  "Trial,"  }  2. 

DOCUMENTS. 

As  evidence  in  dvil   actions,   see .  "Evidence," 

«  9. 
in    criminal    prosecutions,    see    "Oiminal 

Law,"  {  7. 

DOMICILE. 

Homicide  in  defending  domicile,  se«  "Homi- 
cide." §  1. 

Residence  as  qualification  for  jury  serrioe,  see 
"Jury,"  8  2. 

Settlement  of  pauper,  see  "Paupers,"  1 1, 


See  "Drains." 


DITCHES. 


DIVISION. 


Of  municipal  corporations,  see  "Municipal  Cor- 
porations," {  1. 

DIVORCE. 

(  1.     JnrlsdletlOB,  proeeedlnes,  and  re- 
Uef. 

A  widow  of  a  deceased  United  States  pen- 
sioner has  n  Riifllcient  property  interest  to  en- 
title her  to  maintain  an  action  to  annul  a 
fraudulent  divorce  obtained  by  him. — Lawrence 
V.  Nelson  (Iowa)  84. 

A  divorce  decree^  obtained  by  one  who  is 
not  a  bona  fide  resident  of  the  state,  is  of  no 
validity.— Lawrence  v.  Nelson  (Iowa)  84. 

A  decree  of  divorce  may  be  set  aside  for 
fraud,  though  an  innocent  party  will  be  in- 
juiionsly  affected  thereby. — Lawrence  v.  Nel- 
son (Iowa)  84. 

Adult  heirs  of  a  deceased  pensioner  are  not 
necessary  parties  to  an  action  to  annul  a 
fraudulent  divorce  decree  obtained  by  him  in 
his  lifetime.— Lawrence  v.  Nelson  (Iowa)  84. 

A  decree  for  divorce  for  cruelty  w'H  not  be 
reversed  as  unwarranted  by  the  evidence. — 
Creech  v.  Creech  (Mich.)  726. 

Where  a  complaint  for  divorce  alleged  crael 
treatment,  but  did  not  allege  adultery  or  nega- 
tive connivance,  as  required  by  CSr.  Ot.  Rule 
No.  29,  though  alleging  acts  creating  an  infer- 
ence of  adultery,  complainant  was  not  preju- 
diced by  a  general  finding  of  cruel  treatment. — 
Hoernig  v.  Hoernig  (Wis.)  34& 


See  "Gifts." 


DONATIONS. 


DRAINS. 


In  cities,  see  "Municipal  Corporations,"  i  7. 

I   1.    EstaltUshmemt  and  malntenanoe. 

Findings  of  county  board  as  to  necessity  of 
proposed  drainage  ditch  cannot  be  made  the 
subject  of  a  controversy  as  to  whether  correct 
and    well    founded. — Dodge    (3ounty    v.    Acom  • 
(Neb.)  292. 

Comp.  St.  1899,  c.  89,  relating  to  drainage 
ditches,  heU  constitutional. — Dodge  County  v. 
Acom  (Neb.)  292. 

Petition  describing  with  certainty  the  point 
of  beginning  and  direction  and  the  place  of 
termination  A  eld  to  sufficiently  comply  with  the 
statute.— Dodge  County  v.  Acom  (Neb.)  292, 

Reanirements  of  petition  in  proceedings  to 
establish  drainage  ditch  determined. — Dodge 
County  V.  Acom  (Neb.)  292. 

Where  county  board  has  acquired  jurisdic- 
tion in  drainage  proceedings,  the  presumption 
is  in  favor  of  the  regularity  of  its  acts. — Dodge 
County  V.  Acom  (Neb.)  292. 

Where  county  board,  in  proceeding  to  estab- 
lish drainage  ditch,  under  Comp.  St.  1899,  c. 
89,  art.  1,  acquires  jurisdiction,  mere  irregu- 
larity held  insuffloient  to  render  the  whole  pro- 
ceedmgs  void.— Dodge  County  v.  Acom  (Neb.) 
292. 

Where  engineer  appointed  by  board  has  sur- 
veyed the  route,  and  Ids  report  is  confirmed 
by  the  board,  the  action  taken  will  be  deemed 
to  be  that  of  the  board. — Dodge  Connty  v. 
Acom  (Neb.)  292. 

Where  record  shows  county  board  adjourned 
its  sitting  to  view  premises,  and  thereafter  re- 
sumed sitting,  it  is  a  sufficient  compliance  with 
the   statute.— Dodge  County   v.  Acom   (Neb.) 

I  2.     Assessmonts  and  spooial  taxes. 

Under  provisions  of  Comp.  St.  1899,  c.  89, 
{  28,  a.ssessment  will  not  be  set  aside  for  any 
irregularity  or  noncompliance  with  strict  pro- 
visions of  statute. — Dodge  County  t.  Acom 
(Neb.)  292. 

In  determining  special  benefits  to  land  for 
construction  of  drainage  ditch,  it  is  proper  to 
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Ci^nsider  benefltfi  arising  from  increased  valu- ; 
ation  for  tillage  or  desirability  as  a  place  of  , 
ieeidence. — Dodg«  Ounty  t.  Acom  (Neb.)  292. 

Irregularity  in  not  apportioning  the  number 
of  lineal  feet  and  cubic  yards  to  each  lot  aok- 
cording  to  benefits  held  harmless  error. — Dodge 
County  V.  Acom  (Neb.)  202. 

Estimate  of  engineer  as  to  costs,  with  report 
of  assessment  on  each  parcel' of  land  for  bene- 
fits, held  to  impart  all  the  information  neces- 
sary in  case  of  apportionment  of  the  number 
of  lineal  feet  and  cubic  yards  to  each  lot  or 
tract  according  to  resulting  benefits. — Dodge 
County  V.  Acom  (Neb.)  202. 

Evidence  examined,  and  held  to  support  or- 
der of  connty  court  levying  special  assessments 
for  benefits  received  from  construction  of  drain- 
age ditch. — Dodge  County  y.  Acom  (Neb.)  292. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  S  &• 

DYING  DECLARATIONS. 

See  "Homicide,"  |  2. 

EASEMENTS. 

Public   easements,   see   "Dedication";    *^ig]i- 
ways." 

i    1,    Creation,    ezlateae*,    and    tennlaa- 
tlom. 

Under  Code,  f  S004,  plaintilT  held  not  to  gain 
a  prescriptive  right  of  way  by  user  without 
evidence  of  adverse  claim. — ^Friday  t.  Henah 
(Iowa)  768. 

Evidence  held  insufficient  to  show  that  plain- 
tiff had  acquired  a  way  by  adverse  possession. 
— Frye  t.  Village  of  Highland  (Wis.)  351. 

EJECTMENT. 

{  1.     Rig;Iit  of  aotlon  and  defensaa. 

Facts  under  which  tenant  in  common,  in  pos- 
session by  virtue  of  tax  deed,  held  not  to  hold 
adversely  to  co-tenants  under  Pub.  Acts  1885. 
No.  153,  fi  115,  116.— Sleight  t.  Roe  (Mich.)  10. 

Plaintiff,  entitled  to  dower.  Tield  to  have  a 
sufficient  claim  of  title  to  maintain  ejectment. 
— ^Boardman  t.  Saunders  (Mich.)  737. 

I  S,    Pleading  and  evldenee. 

Though  government  survey  and  plat  of  prem- 
ises show  them  to  be  upland,  and  the  mapping 
thereof  indicates  the  same,  the  physical  fact 
that  auch  premises  are  the  bed  of  a  lake  will 
prevaU.— Illinois  Steel  Co.  v.  Bilot  (Wis.)  402. 

Though  plaintiff  in  ejectment  establishes  pri- 
ma facie  paper  title,  he  cannot  recover,  as  a 
matter  of  law,  where  evidence  shows  that  the 
premises  are  submerged  by  water  and  appurte- 
nant to  a  shore  the  title  to  which  has  been  de- 
vested by  adverse  possession. — Illinois  Steel  Oo. 
v.  Bilot  (Wis.)  402. 

Prima  facie  paper  titie  in  plaintiff  in  eject- 
ment held  not  to  entitle  him  to  recover  as  a 
matter  of  law,  where  it  was  shown  that  the 
premises  are  a  part  of  the  bed  of  a  lake.— Illi- 
nois Steel  Co.  V.  Bilot  (Wis.)  402. 

i  3.     Trial,    JndKment,    enforeement    of 
Judgment,  and  reWeir. 

Under  Comp.  Laws,  {  10,081,  held  not  error 
to  deny  nn  npplicstion  for  a  new  trial  in  eject- 
ment nfter  a  second  judgment  for  absence  of 
one  defendant  and  his  attorney,  where  it  is  not 
shown  what  defense  would  be  interposed  at  a 
■ubseqnent  trial.— Stabl  t.  Dayton  (Mich.)  248. 


S  4.    Damagea,  naeaae   vrofita,  Improre- 
menta,  and  tazea* 

Under  3  Comp.  Laws  1807,  §  10,995.  where  a 
period  of  defendant's  occupancy  was  during  the 
life  of  the  life  tenant,  he  was  not  entitled  to  re- 
cover for  imprnvements  on  being  ousted  fal 
ejectment.— Sleight  v.  Roe  (Mich.)  10. 

ELECTION  OF  REMEDIES. 

Plaintiff's  suing  to  recover  the  price  of  goods 
as  for  a  valid  sale  h-eld  an  election  of  remedies, 
estopping  him  to  claim  that  a  snbeeqaent  me- 
tion  to  recover  of  other  parties  for  ftmud  in 
the  purchase  was  a  rescission  of  the  sale.— 
Theusen  v.  Bryan  (Iowa)  802. 

A  beneficiary,  by  taking  judgment  against  hb 
trustee  for  orice  of  property  wrongfully  sold, 
waives  bis  right  to  pursue  the  purchaser. — Car- 
ter T.  Gibson  (Neb.)  45. 

Principle  of  election  applies  only  where  there 
are  two  or  more  co-existing  remedies  so  in- 
consistent that  party  cannot  choose  one  with- 
out renouncing  all  others. — City  of  Omaha  t. 
Redick  (Neb.)  4&. 

Where  the  law  affords  but  a  single  remedy, 
the  par^  is  not  precluded  from  resorting  there- 
to because  he  first  sought  a  remedy  to  which  be 
was  not  entitied. — City  of  Omaha  t.  Redick 
(Neb.)  46. 

The  rule  that  choice  of  one  of  two  incon- 
sistent remedies  waives  the  other  applies  only 
where  there  are  two  such  remedies. — Fuller- 
Warren  Co.  V.  Harter  (Wis.)  698. 

Where  a  person  pursues  cause  of  action 
which  he  erroneously  supposes  he  has,  he  is 
not  thereby  precluded  from  suing  on  proper 
cause  of  action.— Fuller-Warren  Co.  t.  Harter 
(Wis.)  098. 

Where  a  creditor  dealt  with  an  association 
which  thereafter  made  an  assignment  for  the 
benefit  of  creditors,  the  creditor,  by  filing  a 
claim  with  the  assignee,  thereby  elected  to  treat 
the  asRociation  as  a  corporation. — Clausen  t. 
Head  (Wis.)  1028. 

The  doctrine  that  intent  is  necessary  to  the 
election  of  remedies  does  not  apply  where  the 
choice  in  the  first  instance  is  taken  with  knowl- 
edge  of  all  the  facts. — Clausen  v.  Head  (Wis.) 
1028. 

The  creditor  of  an  association,  by  filing  his 
claim  with  the  assignee  of  the  association  un- 
der an  assignment  for  creditors  executed  by  it 
as  a  corporation,  thereby  waived  his  right  to 
sue  the  individuals  as  partners. — Clausen  T. 
Head  (Wis.)  1028. 

ELECTIONS. 

Validity  of  municipal  election,  see  "Municipal 
OorporaHons,"  I  & 

{  1.     Connt  of  TO  tea,  retnma,  and  ean- 


Where  plurality  of  legal  votes  is  cast  for  one 
ineligible  to  public  office,  the  election  is  void. — 
Gardner  v.  Burke  (Neb.)  541. 

Agreement  of  electors  to  vote  for  ineligible 
person  to  prevent  election  held  not  to  render 
their  votes  illegal.— Gardner  t,  Burke  (Neb.) 
541. 

I  2.    Contests. 

The  objection  that  ballots  east  at  a  general 
election,  required  by  Code,  §  1142,  to  be  pre- 
served by  the  county  auditor,  are  not  admissible 
in  an  election  contest,  because  not  shown  to 
have  been  properly  preserved,  may  be  urged, 
though  the  mcompetency  of  such  ballots  is  not 
alleged  in  the  pleadings. — De  Long  v.  Brown 
(Town)  624. 

The  negligence  of  a  county  auditor  in  keep- 
ing ballots  cast  at  a  general  election  kM  to 


INDEX. 


1167 


render  the  ballots  Incompetent  in  an  election 
contest — De  Long  t.  Brown  (Iowa)  624. 

The  ballots  cast  at  a  general  election,  and 
required  by  Code,  {  1142,  to  be  preserved  by 
the  connty  auditor,  are  not  competent  evidence 
in  an  election  contest  without  showing  that 
they  have  been  properly  preserved.— De  Long 
V.  Brown  (Iowa)  624. 


An  appeal  will  not  lie  from  an  order  vacat- 
inc  •  default  judgment  in  an  election  contest 
case.— Jensen  y.  Petty  (S.  D.)  823. 


EMBEZZLEMENT. 

Where  a  salesman,  required  to  account  in  P. 
connty,  sold  goods  and  converted  the  proceeds 
in  other  counties,  the  venue  ot  a  prosecution 
for  embezzlement  was  properly  laid  In  P.  coun- 
ty.—State  T.  Maxwell  (Iowa)  613. 

EMINENT  DOMAIN. 

Public    improrements    by    municipalitiet»    see 
"Municipal  Corporations,"  {  6. 

I    1.     Compencatlon. 

Under  Code,  {  2815,  on  the  condemnation  of 
land  for  school  house,  the  land  being  next  to 
owner's  residence,  owner  held  entitled  to  dam- 
ages for  consequential  injury  due  to  the  prox- 
imity of  improvement.— Haggard  v.  Independ- 
ent School  iMst.  of  Algona  (Iowa)  777. 

Where  half  of  a  lot  is  condemned  for  school 
purposes,  the  fact  that  it  is  separated  from 
the  other  half  by  an  alley  does  not  prevent 
the  owner  being  entitled  to  damages,  not  only 
for  the  value  of  the  land  taken,  but  for  the 
injury  to  the  entire  lot,  if  it  is  in  fact  used 
aa  a  whole. — Haggard  v.  Independent  School 
Dist.  of  Algona  (Iowa)  777. 

Under  Const,  art.  1,  S  IS,  and  Code,  g  2815, 
on  an  award  of  damages  for  the  appropriation 
of  half  a  lot  for  school  purposes,  the  other  half 
being  occupied  by  the  owner's  dwelling,  the 
damages  are  not  limited  to  the  value  of  the 
land  taken,  but  may  include  the  damage  to  the 
entire  premises,  if  occupied  as  a  whole. — Hag- 
gard V.  Independent  School  Diat.  of  Algona 
(Iowa)  777. 

Where,  after  a  lot  Is  condemned  for  erect- 
ing a  school  house,  in  assessing  the  damages, 
advantages  resulting  from  the  proximity  of  the 
school  building  cannot  be  considered.— Hag- 
gard V.  Independent  School  Dist.  of  Algona 
(Iowa)  777. 

Passage  of  resolution  by  council  appropriat- 
ing money  to  meet  expenses  of  an  award  for 
land  condemned  for  such  purposes,  and  publish- 
ing of  notice,  held  not  to  start  limitations  run- 
ning as  to  certain  mortgagees  of  the  premises. 
—Lumberman's  Ins.  Oo.  y.  (Sty  of  St  Paul 
(Minn.)  525. 

Ordinance  directing  money  awarded  on  con- 
demnation of  land  for  sewer  to  be  paid  to  the 
estate  of  the  original  owner  of  the  land  held  to 
start  limitations  running  as  to  mortgagees  of 
the  land. — Lumberman's  Ins.  Cb.  v.  City  of  St. 
Paul  (Minn.)  525. 

Mortgagees  of  land  condemned  for  sewer  tield 
not  estopped  from  asserting  claim  to  the  award. 
— ^T.>nmberman's  Ins.  Oo.  v.  City  of  St.  Paul 
(Minn.)  525. 

Where  school  house  has  been  erected  on 
mortgaged  land,  the  school  district,  after  erec- 
tion thereof,  may  condemn  the  land  required 
for  site;  and  the  measure  of  damages  is  the 
value  thereof,  exclusive  of  the  value  of  the 
building  and  any  damnse  to  the  remaiuder. — 
Burns  v.  School  Dist  No.  18  of  Bock  County 
(Neb.)  281. 


(  X.  '  FTO«eedlnss  to  take  property  and 
assess  oompeasatioii. 

On  an  fu>peal  to  the  district  coort  from 
award  of  damages  on  proceedings  to  condemn 
land  for  school  purposes,  it  was  error  to  render 
Judgment  against  the  school  district  for  the 
amount  of  damages  allowed  on  appeal. — Hag- 
gard V.  Independent  School  Dist.  of  Algona 
(Iowa)  777. 

Where,  on  proceedings  to  determine  damages 
arising  from  condemnation  of  land  for  school 
purposes,  a  witness  testified  as  to  what  his 
property  in  the  neighborhood  sold  for  Aeld  not 
error  to  allow  him  to  state  the  value  of  im- 
provements, with  the  value  of  the  lot  correspond- 
ing to  the  price  he  sold  it  for.— Haggard  v.  In- 
dependent School  Dist.  of  Algona  (Iowa)  777. 

Where,  on  award  of  damages  for  condemna- 
tion of  land  for  school  purposes,  the  'record 
doeo  not  show  the  value  the  owner  put  on  his 
property  in  his  return  to  the  assessor,  the  «x- 
clusion  of  the  valuation  as  shown  by  the  re- 
turn of  the  owner  is  not  error. — Haggard  v. 
Independent  School  Dist  of  Algona  (Iowa) 
777. 

On  appeal  to  the  district  court  from  an  award 
of  damages  in  condemnation  of  land  for  school 
pnrposes,  a  notice  of  appeal  held  not  insuffi- 
cient, because  addressed  to  said  defendants, 
naming  the  president  of  the  board  and  county 
superintendent  instead  of  the  district — Hag- 
gard y.  Independent  Sdiool  Diat.  of  Algona 
(Iowa)  777. 

Under  Code,  gf  1099,  2815,  notice  of  appeal 
to  the  district  conrt  from  an  award  of  djim- 
ages  for  the  condemnation  of  land  for  school 
porpoaes  held  not  insoffident  because  served  on 
the  county  superintendent,  instead  of  on  the 
sheriff.- Haggard  v.  Independent  School  Dist. 
of  Algona  (Iowa)  777. 

Where  the  two  halves  of  a  lot  are  separated 
by  an  alley,  on  the  condemnation  of  one-half 
for  school  purposes,  the  question  whether  the 
premises  are  used  together  and  the  damages 
to  be  allowed,  not  only  for  the  value  of  the 
land^taken,  but  for  any  damages  accruing  to 
the  whole  tract  is  for  the  jury. — ^Haggard  v. 
Independent  School  Dist  of  Algona  (Iowa) 
777. 

Where  half  of  a  lot  was  condemned  for 
school  purposes,  it  was  proper  to  allow  witness 
to  ask  the  value  of  the  half  lot  to  the  rest  of 
the  owner's  property.— Haggard  y.  Independent 
School  Dist  of  Algona  (Iowa)  777. 

In  proceedinjrs  to  condemn  a  sewer,  the  fact 
that  the  description  was  defective  in  a  notice 
of  confirmation  held  immaterial. — Lumberman's 
Ins.  Oo.  y.  City  of  St  Paul  (Minn.)  525. 

Where,  city  appropriates  lands  of  an  individnal 
for  a  street  and  he  recovers  tlieir  value,  it  in- 
vests the  city  with  title.— City  of  Omaha  y. 
Bedick  (Neb.)  46. 

Under  Rev.  St  1878,  g  1777,  proceeding  to 
secure  compensation  for  land  overflowtid  by  a 
dam  erected  by  a  corporation  under  a  fran- 
chise may  be  Instituted  by  the  landowner  when 
the  company  fails  to  proceed.— Charnley  v. 
Shawano  Watcr-Power  &  Biver-Improvement 
Co.  (Wis.)  507. 

'  On  a  petition  for  the  appointment  of  commis- 
sioners to  assess  damages  for  the  overflow  of 
the  petitioner's  land  by  defendant's  dam,  de- 
fendant cannot  oppose  the  application  on  the 
ground  that  the  dam  is  too  high  and  the  over- 
flow not  necessary  for  the  prosecution  of  the 
business  for  which  it  has  a  franchise.— Charn- 
ley v.  Shawano  Wnter-Power  &  River-Improve- 
ment Co.  (Wis.)  507. 

Where,  on  a  petition  for  the  appointment  of 
commissioners  to  assess  damages  for  overflow 
of  land  by  defendant's  dam,  defendant  claims 
a  prescriptive  right  to  such  overflow,  the  bar- 
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den  is  on  dffondant  to  show  the  extent  of  doch 
right  and  that  the  overflow  has  not  been  in- 
creased.— Charnley  v.-  Shawano  Water-Power  ft 
RiTer-ImproTement  Oo.  (Wis.)  507. 

EMPLOYES. 

See  "^taster  and  Servant." 


ENTRY. 


Re-entry  hj  landlord, 
ant,"  S  6. 


"Landlord  and  Ten- 


ENTRY,  WRIT  OF. 

See  "Ejectment" 

EQUITY. 

Equitable  estoppel,  see  "Estoppel,"  {  8. 

set-off,  see  "Set-Off  and  Oonnterdaim." 

Particular    subjects    of    equitable    jurisdiction 

and  equitable  remedies,  see  "Account";  "Can- 
cellation of  Instruments";  "Fraudulent  Con- 
veyances"; "Injunction";  "Interpleader"; 
"Nuisance,"  {  1;  "Partition"  §  1;  "Quiet- 
ing Title";  "Receivers";  ''Reformation  of 
Instruments";  "Specific  Performance"; 
"Trusts." 

vacation  of  award,   see  "Arbitration  and 

Award,"  (  1. 

Relief  against  judgment,  see  "Judgment,"  |  7. 

8   !•    Jurisdiction,  piimelplea,  and  mmz- 


Where  a  court  in  equity  acquires  jurisdic- 
tion for  any  purpose,  it  will  try  all  issues 
raised.— Bank  of  Stockham  v.  Alter  (Neb.)  300. 

Action  by  mortgagee  for  an  accounting  as 
to  priority  of  liens,  and  to  charge  junior  in- 
cumbrancer as  trustee  of  proceeds  of  sale  of 
mortgaged  property,  will  be  treated  as  a  pro- 
ceeding in  equity.— Bank  of  Stockham  t.  iJter 
(Neb.)  300. 

A  complaint  by  a  corporation,  alleging  that 
the  heirs  of  its  former  president  hold  notes 
which  it  gave  in  'renewal  of  notes  which  he 
had  purchased  at  a  discount,  states  no  ground 
for  equitable  relief  by  accounting  against  snch 
heirs.— Glen  wood  Mfg.  Co.  v.  Syme  (Wis.)  432. 

The  misconduct  of  a  daughter  in  failing  to  as- 
sist her  mother  held  not  to  i)revent  the  daugh- 
ter from  maintaining  a  suit  in  equity  to  estnb- 
lish  her  right  in  lands  of  her  father,  which  the 
latter  conveyed  to  the  mother  under  an  agree- 
ment that  the  daughter  should  have  a  remain- 
der therein.— Post  v.  Campbell  (Wis.)  1032. 

(  S.     Hesxinc,   svltiitluloa    of  Isanes    to 
iuTTt  M>d  vehearlas. 

Verdict  in  equity  on  finding  of  fact  held  not 
conclusive  on  trial  court.— Bank  of  Stockham 
V.  Alter  (Neb.)  300. 

{  3.     Decree,  and  enforoemeat  tltereof. 

Under  Code,  §  8775,  a  plaiutifF,  suing  in  eq- 
uity for  the  possession  of  property  and  setting 
up  facts  sufficient  to  show  nls  right  thereto, 
was  entitled  to  a  decree  of  possession  without 
showing  a  right  to  equitable  relief,  where  de- 
fendant made  no  motion  to  transfer  the  case 
to  a  law  court.— Hogueiand  ▼.  Arts  (Iowa) 
818. 

In  accounting  in  equity,  asking  for  right  to 
redeem  and  such  other  relief  as  equity  may  re- 
quire, a  personal  judgment  held  proper. — Olson 
V.  Ijimb  (Neb.)  3&i. 

i  4.     BUI  of  review. 

On  facts  stated,  held,  no  case  was  made  for  a 
bill  of  review.— Murphy  v.  Schoder  (Mich.)  1080. 

Failure  to  appeal  is  no  ground  for  support  of 
bill  of  review.— Murphy  v.  Schoder  (Mien.)  1080. 


ERROR.  WRIT  OF. 

See  "Appeal  and  Error." 

ESCROWS. 

On  a  petition  for  cancellation  of  a  deed  or 
specific  performance  of  the  contract  of  con- 
veyance, a  decree  of  canceliat'an  8h>ald  be 
rendered  where  there  was  no  meeting  of  minda 
on  the  contract  of  conveyance.— Hogueiand  ▼. 
Arts  (Iowa)  818. 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  i  L 

Of  bridges,  see  "Bridges."  g  1. 

Of  drains,  see  "Drains."  J  1. 

Of  highways,  see  "Highways,"  (  1. 

Of  will,  see  "Wills,"  |  3. 

ESTATES. 

Created  by  deed,  see  "Deeds."  f  2. 

Decedent's  estates,  see  "Executors  and  Ad- 
ministrators." 

Bistates  for  years,  see  "Landlord  and  Tenant." 

Tenancy  in  common,  see  "Tenancy  in  (Com- 
mon.'' 

ESTOPPEL 

By  acceptance  of  testamentary  provision,  see 
"Wills,"  J  6. 

By  judgment,  see  "Judgment,"  fi  9,  10. 

Of  mortgagors  to  set  up  tax  title  to  defeat 
mortgage,  see  "Mortgages,"  §  2. 

Of  tenant  to  dispute  title  of  landlord,  see 
"Landlord  and  Tenant,"  {  2. 

Of  wife  to  deny  validity  of  homestead  incum- 
brance, see  "Homestead,"  |  2. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," {  6. 

To  deny  authority  of  corporate  officers,  see 
"Oorporntions,"  g  5. 

corporate  existence,  see  "Oorporationa,"  g  1. 

delivery  of  deed,  see  "Deeds,"  g  1. 

liability  as  stockholder,  see  "Corporations," 

J  3. 

title  to  corporate  office,  see  'HDorporatlons," 

g4. 

To  object  to  municipal  assessment,  see  "Mu- 
nicipal Corporations,"  g  6. 

g    1.    By  record. 

AVhere  defeiidnnt.  in  its  affidavit  for  certio- 
rari, set  out  plaintilT's  testimony  as  to  the  man- 
ner in  which  the  damages  were  sustained,  it 
will  be  estopped  by  such  affidavit  from  assert- 
ing want  of  proof. — Carver  v.  Detroit  &  S. 
Plank-Road  Co.  (Mich.)  1082. 

g  2.    By  deed. 

When  three  of  four  heirs  owning  land  in  com- 
mon convey  the  entire  tract  in  severalty  by 
warranty  deed,  and  afterwards  acquire  the  in- 
terest of  the  fourth  heir,  such  acquired  title 
inures  to  the  benefit  of  the  purchaser. — Dye  t. 
Thompson  (Mich.)  1113. 

g  3.     Equitable  estoppel. 

Insurance  company,  attaching  mortgage  clause 
to  policy  that  had  become  void  by  vacancy  of 
promises,  which  was  unknown  to  insurer 'and 
mortgagee,  who,  in  reliance  on  the  clause,  pro- 
cured no  other  insurance,  held  not  estopped  to 
set  up  invalidity  of  policy. — Baldwin  v.  German 
Ins.  Ck).  of  Freeport  (Iowa)  26;  Same  v.  New 
Ham[>shire  Fire  Ins.  Co.,  Id. 

A  wife  held  not  estopped  to  deny  a  divorce 
by  random  declarations  to  uninterested  parties 
admitting  it — Goodwin  v.  Goodwin  (Iowa)  31. 

Where  a  person  buys  and  takes  poeseasion 
of  lot  No.  8,  thinking  it  is  No.  9,  he  is  estop- 
ped to   assert  that   improvements  afterwards 
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made  by   others   on   No.   9   belong  to  him. — 
Schafer  t.  Wilson  (Iowa)  780. 

A  statement  of  a  prior  owner,  without  knowl- 
edge on  his  part  of  plaintiff's  interest  in  the 
property.  Ma  not  to  estop  the  owner's  gran- 
tee from  asserting  title.— Near  v.  Green  (Iowa) 
799. 

Where  a  servant  worked  for  defendant  for 
four  years,  for  which  she  was  paid  monthly, 
presenting  an  account  each  month,  she  is  es- 
topped thereafter  from  making  any  claim  (or 
alleged  extra  work  done  during  such  period. — 
Lachine  v.  Manistigne  Ry.  Co.  (Mich.)  1102. 

A  party  receiving  benefits  of  an  executed  con- 
tract with  county  is  estopped  from  denying 
legality  of  seesion  of  county  l>oard  at  which 
such  contract  was  entered  into.— Oreeil  v.  Lan- 
caster County  (Neb.)  439. 

One  who  has  secured  a  loan  from  a  national 
bank  on  real-estate  security  is  estopped  to  de- 
ny right  of  bank  to  enforce  the  mortgage. — 
First  Nat.  Bank  v.  Orosshans  (Neb.)  542. 

Parties  who  passively  suffered  another  to 
purchase  and  improve  unoccupied  land  under 
an  erroneooa  belief  that  his  vendor's  title  was 
perfect,  and  that  the  deed  under  which  the 
vendor  claimed  was  not  a  forgery,  held  estop- 
ped after  13  years  from  asBertlng  their  title  as 
against  the  purchaser.— Wampol  v.  Konnts  (S. 
D.)  596. 

That  a  city  surveyed  a  street,  and  fixed  its 
supposed  width,  and  constructed  a  sidewalk  on 
the  line  surveyed,  does  not  estop  it  to  claim  an 
additinniil  strin  an  part  of  the  street,  as  against 
one  who  made  no  expenditures  nor  erected 
buildings  iu  reliance  on  the  city's  action. — Da- 
vis V.  City  of  Appleton  (Wis.)  516. 

EVIDENCE. 

See  "Witnesses." 

Admissibility  of  evidence  under  pleading,  see 
"Pleading,"  {  6. 

Apolicability  of  instructions  to  evidence,  see 
"^ial,"  i  7. 

As  to  pardcnlar  facts  or  issues,  see  "Bounda- 
ries," !  1;  "Damages,"  i  6;  "Deeds,"  i  3; 
"Fraiulnlent  Conveyances,'^'  §  8;  "Gifts,"  §  1: 
"Marriage";  "Negligence."  f  2;  "Prmcipal 
aad  Agent,"  {  1;  ^'Statutes,"  }  6;    "Tender." 

abandonment  of  homestead,  see  "Home- 
stead." i  3. 

- —  creation  of  trusts,  see  "Trusts."  g  1. 

insanity,  see  "Insane  Persons."  $  1. 

payment  of  taxes,  see  "Taxation,"  |  6. 

testamentary  capacity,  see  "Wills,"  i  1. 

undue  influence,  see  Wills,"  §  2. 

In  actions  by  or  against  municipal  corporations, 
see  "Municipal  Corporations,"  If  8,  11. 

In  particular  dvil  actions  or  proceedings,  see 
"Ejectment,"  {  2:  "Fraud,"  f  2;  "Garnish- 
ment." U  3,  4;  "Injunction,"  |  2;  "Libel  and 
Slander,^'  t  8;  "Malicious  Prosecution,"  S  2; 
"Reformation  of  Instruments,"  i  2;  "Re- 
plevin," I  2;  "Treiroass,"  i  2;  "Trover  and 
Conversion,"  |  1;   "Work  and  .Labor." 

action  by  water  company  to  recover  hy- 
drant rentals,  see  "Waters  and  Water  Cours- 
es," §  4. 

-  action  for  expenses  of  arbitration  of  in- 
surance claim,  see  "Insurance,"  |  10. 

— ^  action  for  personal  injuries,  see  "Assault 
and  Battery,"  {  1;  "Highways."  g  3;  "Mas- 
ter and  Servant,"  g  5;   "Street  Railroads."  g  2. 

action  on  policy,  see  "Insurance,"  gg  8,  13. 

——  action  to  cancel  mortgage  for   usury,   see 

"Usury,"  i  1. 

-  action  to  foreclose  mortgage,  see  "Mort- 
gages," {{  8,  9. 

action  to  recover  price  paid  for  goods,  see 

"Sales,"  {  6. 
breach  of  contract,  see  "Contracts,"  i  6. 

-  breach  of  covenant,  see  "Oovenanta,'    i  8. 
election  contests,  see  "Blectiona,"  |  2. 
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proceedings  to  annex  territory  to  dty,  we 

"Municipal  .(>>rporatioDS,"  f  1. 

will  contest,  see  "Wills,^'  f  8. 

In  particular  criminal  prosecutaons,  see  "OHm- 

hial  Law,"  g  7;    "Forgery"';    "Homicide,"  H 

2,  3;    "larceny,"  f  2;    ''Rape,"  I  1;    ''r<*- 

bery." 
prosecution   for  violation   of  liquor   laws, 

■ee  "Intoxicating  Liquors,"  |  4. 
prosecution  of  bank  officers  for  receiving 

deposits    after   insolvency,    see    "Bonks   ana 

Banking,"  i  1. 

prosecution  of  bank   officers  for  receiving 

deposits    after    insolvency,    see    "Banks    and 
Banking,"  g  3. 

Reception  at  trial,  see  'Trial,"  i  4. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,  (  19. 

I  1.    Jndtolal  iiatt«e. 

In  reviewing  an  assessment  of  a  street  rail- 
road, judicial  notice  will  be  taken  of  the  fact 
that  it  has  a  large  market  value,  much  exceed- 
ing what  could  be  obtained  for  it,  if  disman- 
tled, and  Its  rails,  cars,  etc.,  sold  separately. — 
Detroit  Citizens'  St.  Ry.  (3o.  v.  Common  Coun- 
cil of  City  of  Detroit  (Mich.)  96. 

Where  the  proofs  as  to  defendant's  property 
were  taken  ex  parte,  the  court  may  take  judi- 
cial notice  that  no  man,  whose  farm  i«  only 
worth  13,360  and  personal  property  $1,140,  can 
raise  and  pay  $1,400  cash  alimony  to  his  di- 
vorced wife  without  serious  embarrassment. — 
Templeton  v.  Templeton  (Mich.)  247. 

A  court  will  take  judicial  notice  of  its  clerk. 
—Trimble  v.  State  (Neb.)  844! 

Courts  will  take  judicial  notice  of  legislative 
enactments  and  of  legislative  records. — State  r. 
Frank  (Neb.)  956. 

g  2.     Presmmptlons. 

Where  the  state  of  the  forum  has  •  statute 
authorizing  the  servant  of  a  railroad  company, 
injured  in  operating  trains,  to  recover,  though 
the  injury  is  caused  by  the  negligence  of  fel- 
low servants,  it  will  be  presumed  that  the 
state  in  which  the  accident  occurred  has  a 
similar  statute.— MacCarthy  v.  Whitcomb  (Wis.) 
707. 

g  3.     ReleTMtex,  materlkUiy,   and   e«in- 
peteaej  1b  ceaermL 

The  defense  of  intentional  shooting  in  an 
action  on  an  accident  jpolicy  held  properly  estab- 
lished by  circumstantial  evidence,  on  which  de- 
fendant was  compelled  to  reiy. — Long  v.  Trav- 
ellers* Ins.  Co.  (Iowa)  24. 

Where  defendant  agreed  in  writing  to  support 
his    father,    and    subsequently    agreed    to   pay 

f>laintiff  n  certain  sum  to  care  for  his  father 
n  accordance  with  the  terms  of  the  original 
contract,  which  was  lost,  parol  evidence  of  its 
terms  was  admissible  in  an  action  by  plaintiff 
to  recover  the  amount  due  him. — Davis  t. 
Teachout's  Estate  (.Mich.)  475. 

In  an  action  to  restrain  a  trespass  to  a  min- 
ing claim,  where  the  defendant  alleged  that 
the  plaintiff  had  never  made  a  valid  location 
of  the  claim,  evidence  that  plaintiff  had  per- 
formed assessment  work  on  the  claim  was 
properly  excluded  as  immaterial. — Began  r. 
Whittaker  (S.  D.)  863. 

I  4.     Beat  and  seeoadary  evidence. 

Under  Code,  g  8784,  a  judgment  was  not 
properly  proved  by  the  judgment  docket,  but 
the  record  book  or  a  certified  copy  thereof 
should  have  been  produced.— Baxter  v.  Pritcb- 
ard  (Iowa)  633. 

Where  the  purchaser  of  the  stock  of  a  cor- 
poration brings  an  action  for  deceit  for  faU'^ 
representations  as  to  the  quantity  of  its  land, 
conclusions  of  the  witnesses  as  to  the  amount 
of  the  land,  based  on  documentary  evidence, 
are  not  admissible.— Boddj  t.  Henir  (lowanC 
771. 
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Whew  a  written  coptract  was  destroyed  -with 
the  consent  of  all  the  parties,  parol  eridence 
held  admissible  to  show  its  terms. — Davis  y. 
Teachout'B  Estate  (Mich.)  475. 

Certificate  of  notary  as  to  payment  of  note  is 
inadmissible  as  secondary  evidence,  under 
Gomp.  Laws,  §  2635,  wiueo  the  notary  ia  dead. 
—Sexton  T.  Perrigo  (Mich.)  1096. 

Act  of  directors  of  bank  in  releasing  mort- 
gage by  a  resolution  may  be  proved  by  parol, 
there  being  no  evidence  that  it  appeared  on  the 
records  of  the  bank.— In  re  Bank  of  West  Su- 
perior (Wis.)  501 ;    Gtoodvin  v.  Nichols,  Id. 

§  5.'    DemoaatratlTe  evldeinoe. 

In  an  action  for  injuries  occasioned  by  a  de- 
fective plank  sidewalk,  where  it  had  been 
shown  that  the  walk  was'  rotten,  it  was  not 
error  to  alloiw  a  witness  to  exhibit  pieces  of 
the  plank  to  the  jury. — ^VieUesse  T.  City  of 
Green  Bay  (Wis.)  665. 

{  6.     AdmisaiMaa. 

In  an  action  of  ejectment  against  a  hnsband 
and  wife,  evidence  of  statements  made  by  the 
hneband  were  properly  admitted  against  him. 
— CSarpenter  v.  Carpenter  (Mich.)  5(6. 

Admission,  when  tar  lists  are  offered  in  evi- 
dence, that  taxes  were  duly  levied  and  assessed, 
is  an  admission  that  assessments  were  made  at 
time  rtentloned  in  receipts.— National  life  Ina. 
Co.  V.  Butler  (Neb.)  43T. 

Letters  written  by  a  servant  employed'  for  a 
term  of  years  after  his  discharge  before  the 
expirtttion  of  sach  term  are  admissible  as  ad- 
missions, in  an  action  against  the  master  for 
wrongful  discharge,  to  snow  that  the  servant 
consented  to  the  termination  of  the  contract. — 
BeU  v.  Gund  (Wis.)  1031. 

8  7.     IKtolarationa. 

Evidence  as  to  statements  by  defendant  as 
to  payments  made  on  claim  sued  on  not  in 
plai^ntlJFs  presence  held  inadmissible. — Martin 
V.  Eastman  (Wis.)  859. 

{  8.     Hearsaj. 

Hearsay  evidence  is  inadmissible. — Keriey 
Inst,  of  Virginia  v.  Wade  (Neb.)  288. 

In  an  action  to  restrain  an  alleged  trespass  to 
a  mining  claim,  evidence  of  the  plaintiff  that 
a  third  party  told  him  he  could  locate  the 
mine  in  his  own  name  was  properly  excluded 
as  incompetent. — Regan  v.  Whittaker  (S.  D.) 
863. 

I  9.     D«ciiaMnt»r7  evlfleiMie. 

Tax  collector's  receipt,  describing  special  as- 
sessment as  of  a  certain  date,  is  per  se  evidence 
of  assessment  at  that  date. — National  Life  Ins. 
Ob.  v.  Butler  (Neb.)  437. 

A  work  on  veterinary  soience  held  not  ad- 
missible to  inform  the  jnry  how  to  determine 
a  horse's  age  from  examination  of  the  teeth, 
in  order  to  identify  the  animal  in  controversy. 
—Brady  v.  Shirley  (8.  D.)  1662. 

The  introduction  of  photoijraphs  showing  rear 
views  of  the  person  of  a  20  year  old  girl,  nude 
from  below  the  shoulders  to  mid-thigh,  is  im- 

e roper  and  indecent;  the  proper  method  being 
y  private  examination  by  experts  out  of  court, 
and  expert  testimony  by  them. — Guhl  v.  Whit- 
comb  (Wis.)  142. 

Memoranda  of  inventories  of  property  sued 
for  held  properly  received  in  evidence  as  part 
of  the  testimony  of  the  witnesses  making  the 
same. — Bonrda  v.  Jones  (\S'is.)  671. 

Where  a  deed  was  probated  In  Pennsylvania, 
and  a  copy  of  it,  as  authenticated,  was  admis- 
sible in  the  conrts  of  that  state,  it  is  also  ad- 
missible in  Wisconsin. — Mcintosh  t.  Marathon 
Land  Oo.  (Wis.)  976. 


{  IOl  Paaol  ei*  eztrbMle  evidemoe  affaet- 
Ine  wrltlasa. 

In  aait  on  note,  heUi  error  to  refuse  to  re- 
ceive evidence  of  an  agreement  before  the  note 
was  given,  the  breach  of  which  had  fiven  de- 
fendant a  c^use  of  action  against  plaintiff,  on 
ground  that  such  evidence  tended  to  vary  the 
terms  of  the  note  sued  on. — Clement,  Bane  & 
Oo.  V.  Honck  (Iowa)  765. 

In  salt  on  a  note,  evidea«e  that,  prior  to  the 
giving  thereof,  an  agreement  had  beea  made 
between  plaintifC  and  defendant,  whereby  goods 
to  be  pnrcha.sed  by  defendant  wero  to  be  re- 
turned, if  unsalable,  and  that  they  had  proved 
unsalable,  and  then  tendered  plaintiff,  held  in- 
admissible, as  varying  the  terms  of  the  note.— 
Clement,  .Bane  &  Co.  v.  Honck  (Iowa)  765. 

Evidence  aa  to  the  object  of  a  written  agree- 
ment, which  was  clearly  stated  in  the  instru- 
ment itself,  was  properly  excluded  in  a  suit 
on  soch  instmment.--Crane  r.  Bayley  (Mich.) 
874. 

Where  three  of  four  heirs  owning  land  in 
common  convey  the  entire  tract  in  aeveralty 
by  warranty  deed,  and'  afterwards  acquire  the 
interest  of  the  otiier  h^r,  and  bring  eieetment 
to  recover  such  interest,  parol  evidence  is  not 
admig.sible  to  show  that  the  purchaser  under- 
stood that  he  was  not  porchasing  the  interest 
of  such  heir. — Dye  r.  Thompson  (Mich.)  1113. 

Parol  evidence  held  admissible  to  show  ac- 
tnal  consideration  or  waat  of  eonsCderatiou  for 
a  written  promise  to  pay  money. — Northwestern 
Creamery  Co.  of  Sacred  Heart  v.  Lanning 
(Minn.)  S23. 

Terms  of  note  cannot  be  contradicted  by 
evidence  of  prior  parol  agreement. — Garneau  t. 
Cohn  (Neb.)  531. 

Evidence  of  parol  agreement  of  parties  to 
written  contract  contradicting  the  same  held 
inadmissible.— Faulkner  v.  Gilbert  (Neb.)  843. 

Where  a  written  contract  was  not  ambign- 
ous.  evidence  of  the  circumstances  leading  up 
to  it  held  not  admiaaibleb— Johnson  v.  Pugh 
(Wis.)  641. 

Conversations  between  the  parties  leading  ap 
to  a  written  contract  held  not  admissible  to 
aid  in  its  construction. — Johnson  v.  Pugh 
(Wis.)  641. 

Where  a  contract  Eequired  plaintiff  to  saw 
defendant's  logs  as  fast  as  he  coald,  it  was 
error  to  admit  plaintiff's  evidence  that  it  was 
the  custom  to  saw  logs  in  the  order  in  wiiich 
they  came  to  the  mill — Mowatt  v.  Wilkinson 
(Wis.)  601. 

Custom  cannot  be  proved  to  vary  the  terms 
of  an  nnambiguous  contract. — Mowatt  v.  Wil- 
kinson (Wis.)  661. 

Where  plaintiff  deeded  her  farm  for  an  ex- 
press consideration  of  $2,000,  for  which  four 
notes  were  executed  for  $500  each,  parol  evi- 
dence was  ndmissible  to  show  that  the  $2,000 
was  in  consideration  of  other  claims  than  the 
land   conveyed.— Brader  v.  Binder  (Wis.)   681. 

I  11.    Opinion  erldenee. 

The  distance  at  which  powder  stains  were 
caused  by  firearms,  and  the  probable  effiects  of 
gas  generated  by  the  explosion  of  gunpowder, 
as  dependent  on  its  proximity  to  the  person  of 
one  claiming  to  have  been  accidentally  injured 
thereby,  are  subjects  of  expert  evidence. — ^Long 
V.  Travellers'  Ins.  Co.  (Iowa)  24. 

A  witness,  familiar  with  a  tract  of  land  bor- 
dering on  a  navigable  stream,  may  testify  as 
to  the  niuabec  of  acres  iu  Uie  tract,  where  the 
line  of  the  stream  has  changed  since  any  plat 
or  survey  thereof  has  been  made. — Dashiel  v. 
Harshman  (Iowa)  85. 

Witnesses  on  an  issue  of  fraud  in  the  sale 
of  land  cannot  testify  as  to  the  difference  in 
value  of  the  land  actually  sold  and  the  amount 
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as  represented,  but  should  state  the  two  dis- 
tinct vahiatlons.— Bodd7  y.  Henrj  (Iowa)  771. 
Opinion  of  physician,  based  on  ajipearance  of 
patient  at  time  of  treatment,  held  inadmissible 
under  Comp.  I^aws,  {  10,181.— Rose  v.  Supreme 
Court  Order  of  Patricians  (Mich.)  1073. 

Attorneys  properly  informed  as  to  the  details 
of  the  suit  in  qnestion  A«!d  competent  to  testify 
as  to  the  value  of  the  services  rendered  defend- 
ant, notwithstanding  bill  of  particulars  fur- 
nished by  plaintiff.— Oalhonn  v.  Akeley  (Minn.) 
170. 

One  who  has  kept  a  team  for  another  held 
competent  to  testify  as  to  the  value  of  such 
lieepingr— McCormick  Harvesting  Mach.  Co.  v. 
Davis  (Neb.)  390. 

In  action  for  services,  evidence  of  witnesses 
qualified  to  testify  on  the  subject  held  admissi- 
ble to  prove  valne  of  services. — Green  t.  Lan- 
caster County  (Neb.)  439. 

Under  Rev.  St.  1898,  {  1482f,  as  amended  by 
Laws  1899,  c.  82,  opinion  evidence  of  a  vet- 
erinary surgeon  who  had  no  certificate  and  bad 
not  actually  practiced  such  profession  for  more 
than  five  years,  was  properly  rejected. — Mc- 
Cann  v.  Ullman  (Wis.)  493. 

S  IS.   Welglit  mad  anfielpaoj. 

In  an  action  on  an  accident  policy,  defend- 
(>d  on  the  ground  that  the  woond  was  aelt-in- 
flicted,  an  instruction  as  to  the  circnmstances 
warranting  such  finding  held  properly  refused. 
— Long  T,  Travellers'  Ins.  Co.  (Iowa)  24. 

EXAMINATION. 

Of   person    accused    of    crime,    see   "Orininal 

Law,"  8  5. 
Of  witnesses  in  general,  see  "Witnesses,"  {  3. 

EXCEPTIONS,  BILL  OF. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  |§  4,  9. 
Taking  exceptions  at  trial,  see  "Trial,"  |  7. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  S. 

EXCISL 

Regulation  of  traffic  in  intoxicating  Uqaon,  Me 
"Intoxicating  Uqnora." 

EXCUSABLE  HOMICIDE. 

8e«  "Homicide,"  t  1. 

EXECUTION. 

Of  judgment  of  foreclosure,  see  "Mortgages," 
§§8,9. 

I   1.     I4en,  leTjr  or  extent,   and   onatody 
of  property. 

Under  Code,  1§  3894,  3974,  a  notice  to  an 
officer  of  the  corporation  of  a  levy  on  corpo- 
rate stock  held  sufficient. — Croft  v.  Oolfax  Elec- 
tric light  &  Power  CSo.  (Iowa)  761. 

I  2.    OlAtasa  hj  tklrd  peraona. 

chattel  mortgagee,  in  possession  of  property 
levied  on  under  execution  against  mortgagor 
by  giving  forthcoming  receipt,  held  not  estop- 
ped to  claim  theproperty  as  against  the  riier- 
ift.— Plnnkett  v.  Hanschka  (S.  D.)  1004. 

EXECUTIVE  POWER. 

See  "CSonstituUoaal  Law,"  |  2, 


EXECUTORS  AND  ADMINISTRATORS. 

See  "Wills." 

Testamentary  trustees,  see  "Tmcts." 

§  1.     OoUeotlon  anct  manmKement  of  •■-. 
t«te. 

Where  an  executor  uses  estate  moneys  for 
his  own  purposes,  he  is  chargeable  with  inter- 
est thereon.— In  re  Brown's  Estate  (Iowa)  617. 

I  Z.    Alio  wane*  and  payment  of  claims. 

Allowance  of  claim  against  a  decedent's  es- 
tate held  not  to  aSect  the  assignee  of  a  mort- 
gage made  by  claimant  to  decedent;  the  as- 
signee not  being  a  party  to  the  proceedings.— 
Wright  V.  Hubbard  (Mich.)  572. 

f  a.     Aetiona. 

An  action  to  foreclose  a  mortgage  on  death  of 
mortgagor  held  not  a  suit  to  recover  money 
only,  and  not  within  the  prohibition  of  Oomp. 
St.  1899,  c.  28,  S  227.— National  life  Ins.  Co. 
V.  Fitzgerald  (Neb.)  948. 

Where  an  administrator  settles  litigation  In 
a  manner  prejudicial  to  an  heir,  held,  the  court 
may  properly  permit  the  heir  to  be  substituted 
and  prosecute  the  sctlon  in  her  own  name.— 
Tecnmseh  Nat.  Banli  v.  McOee  (Neb.)  949. 

Order  of  trial  court  substituting  an  heir  at 
law  in  an  action  by  an  administrator  of  dece- 
dent's estate  held  not  erroneous,  the  other  heirs 
having  compromised  their  claim  against  the  es- 
tate.— Tecumseh  Nat.  Bank  ▼.  HcGee  (Neb.) 

In  an  action  by  the  heirs  against  the  admin- 
istratrix of  an  administrator,  the  new  admin- 
istrator of  the  original  estate  was  a  proper 
party  plaintiff.— Sixta  v.  Heiser  (S.  D.)  5^. 

A  judgment  in  favor  of  an  heir  on  a  claim 
in  behalf  of  the  estate  held  a  bar  to  an  action 
by  the  administrator  on  the  same  claim. — 
Sixta~T.  Heiser  (S.  D.)  698. 

The  failnre  of  the  trial  judge  to  rule  as  to  the 
•dmissibility  of  evidence  of  the  proper  presen- 
tation of  a  claim  against  an  estate  held  re- 
versible error.— Thurber  v.  Miller  (S.  D.)  600. 

Where  plaintiff  contracted  to  perform  serv- 
ices dufing  decedent's  lifetime  for  certain 
wages,  and  an  additional  sam  if  she  stayed  nntll 
kia  death,  bnt  left  before  that  event,  in  an  ac- 
tion therefor  held,  that  plaintiff  could  not  re- 
cover such  additional  sum.— Glidden  v,  Meyer 
(Wis.)  656. 

S  4.     AeeonmtlnK  and  aetilenteBt. 

Where  an  executor  receives  money  belonging 
to  a  third  person,  and  does  not  use  it  for  the 
benefit  of  the  estate,  bnt  for  his  own  use,  and 
reports  it  as  estate  property,  such  person  can- 
not hold  the  executor  liable  on  objections  to 
his  account  in  the  probate  court,  but  must 
resort  to  an  action  in  a  court  of  competent  ju- 
risdiction.— In  re  Brown's  Estate  (Iowa)  617. 

i  5.     ForalfCB  and  aaetUary  administra- 
tion. 

The  contention  that  the  copy  of  a  will  pro- 
bated in  Pennsylvania  and  a  deed  by  the  ex- 
ecutor conveying  land  in  Wisconsin  must  t>e 
recorded  in  the  county  in  which  the  land  is 
situated,  in  order  to  authorize  the  sale,  held. 
not  suRtainnble.— Mcintosh  v.  Marathon  Land 
Co.  (Wis.)  97a 

EXEMPLARY  DAMAGES. 

See  "Damages,"  t  &. 

EXEMPLIFICATIOMS. 

As  evidence,  see  "Evidence,"  §  8.  jOOglC 
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EXEMPTIONS. 

See  "Homestead." 

Of  rights  in  public  lands,  see  "Public  Lands," 

EXPERT  TESTIMONY. 

In  cWl  actions,  see  "Evidence,"  (  11. 
Request  of  instrnctions  as  to  expert  testimonjr, 
see  "Trial,"  i  7. 

FACTORS. 

See  "Principal  and  Agent." 

Where  a  sale  by  a  factor  Is  not  made  for  the 
purpose  of  enforcing  his  lien  for  charges  and 
advances,  and  no  subsequent  instructions  are 
received,  the  question  of  the  principal's  right 
to  notice  is  not  involved,  and  should  not  be 
submitted  to  the  jury. — M.  M.  Walker  Go.  t. 
Dnbuque  Fruit  &  Produce  Go.  (Iowa)  614. 

Thongb  a  factor  has  a  lien  on  his  principal's 
goods  for  charges  and  advancements,  he  has 
no  right  to  sell  them  after  learning  that  the 
principal  has  already  sold  them,  except  where 
necessary  fdr  the  enforcement  of  liis  Hen.— 
M.  M.  Walker  Co.  t.  Dubuque  Fruit  &  Prod- 
uce Co.  (Iowa)  614. 

Where  a  factor  by  wrongful  sale  of  his 
principal's  goods  waives  his  lien  for  advances, 
one  purchasing  of  the  owner  before  the  sale 
by  the  factors  may  recover  the  goods  of  the 
buyer  without  deduction  of  the  amount  of  the 
advances,  which  in  that  event  constitute  but 
a  naked  debt  of  the  principal.— M.  M.  Walker 
Co.  V.  Dubuque  Fruit  &  Produce  C!o.  (Iowa) 
614. 

In  the  absence  of  instructions  or  usage  to  the 
contrary,  a  factor  has  implied  power  to  sell 
the  goods  of  his  principal  on  a  reasonable 
credit,  provided  he  exercises  due  care  with  re- 
spect to  the  responsibility  of  the  purchaser  and 
in  the  collection  of  the  price. — M.  M.  Walker 
Co.  v.  Dubuque  Fruit  &  Produce  Oo.  (Iowa) 
614. 

Where  goods  were  consigned  under  an  agree- 
ment that  agent  should  buy  all  goods '  remain- 
ing unsold  on  a  certain  date,  and  that  the  title 
should  not  vest  in  him  until  the  price  was 
paid,  held,  that  the  goods  remaining  unsold 
were  held  under  a  conditional  sale. — Norton  v. 
Fisher  (Iowa)  801. 

Mortgagee  of  goods  conditionally  sold  with- 
out notice  held  entitled  to  goods  against  ven- 
dor.—Norton  V.  Fisher  (Iowa)  801. 

FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

{   1.     CItU  UaMUtr. 

In  action  for  assault,  followed  by  false  im- 
prisonment, evidence  held  to  justify  verdict  for 
plaintiff.— Rauma  v.  Lamont  (Minn.)  236. 

Question  whether  plaintiff  was  entitled  to 
punitiTe  damages  helif  properly  submitted. — 
Kauma  v.  Lamont  (Minn.)  236. 

Verdict  against  one  defendant  for  assault 
and  false  imprisonment,  and  against  the  other 
for  aiding  in  the  illegal  arrest,  held  not  excess- 
ive.—Bauma  V.  Lamont  (Minn.)  230. 

FALSE  PRETENSES. 

Gen.  St.  1804,  {  6695,  provides  for  punish- 
ment  of  swindling  by  sleight  of  hand,  as  well 
OS  fraudulent  mechanical  devise. — State  r. 
Smith  ^Minn.)  12. 


Evidence  held  to  make  out  a  case  of  sw!:-.l- 
ling,  within  Gen.  St.  1894,  {  6595.— State  t. 
Smith  (Minn.)  12. 

Allegation  in  indictment  for  obtaining  bank 
deposits,  on  the  representation  that  accused 
was  eugaged  in  a  lawful  and  legitimate  private 
banking  business,  held  not  sufficient  to  charge 
the  crime,  under  Gen.  St  1894,  {  6709,  subd.  1. 
—State  T.  Clements  (Minn.)  234. 

FEDERAL  COURTS. 


See  "Courts,"  {  5. 


FEES. 


See  "Witnesses,"  §  1. 

County  clerks,  see  "Counties,"  t  2. 

Of  attorney,  see  "Attorney  and  Client,"  {§  3,  4. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  §g  3-5. 

FENCES. 

Where  a  fence  was  on  plaintiffs  land,  defend- 
ant is  liable  in  compensatory  damages  for  tres- 
pass in  tearing  it  down.— Scheer  t.  Kries<>l 
(Wis.)  138. 

FILING. 

Criminal  information  or  complaint,  see  "Indict- 
ment and  Information,"  g  2. 

Record  on  api>eal  or  writ  of  error,  see  "Appeal 
and  Error,''  i  8. 

FINAL  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  {  2. 

FINDINGS. 

Review  on  appeal   or  writ  of  error,  see  "Ap- 
peal and  Eiror,"  (  19. 
St>ecial  Bndings  by  jury,  see  "Trial,"  {  & 

FISH. 

Jurisdiction  of  offenses  against  fish  laws,  see 
"Oiminal  Law,"  §  2. 

Variance  between  complaint  and  proof  in  prose- 
cution for  illegal  fishing,  see  "Indictment  and 
Information,"  g  4. 

Under  Laws  1899,  c.  311,  g  15,  defendant  hdd, 
on  the  facts,  not  guilty  of  wrongfully  catching 
fish  in  violation  of  Rev.  St.  18U8.  f  4661a.— 
State  T.  McDonald  (Wis.)  502. 

FIXTURES. 

Personal  character  of  propertjr  sold  cannot 
be  preserved  by  contract,  as  against  owner  of 
mortgage  on  realty,  when  accession  is  made 
thereto.— Fuller-Warren  Co.  v.  Harter  (Wis.) 
698. 

Personal  property  annexed  to  mortgaged  real 
estate,  which  as  to  mortgagee  becomes  part  of 
the  security,  becomes  such  as  between  the 
mortgagee  and  a  third  person. — B^iUer-Warren 
Co.  v.  Harter  (Wis.)  698. 

Reservation  of  title  by  vendor  in  a  furnace 
to  be  attached  to  realty  by  contract  with  owner 
hrld  void  as  against  existing  mortgage. — ^Ful- 
ler-Warren Co.  V.  Harter  (Wis.)  698. 

Vendor  of  personalty  sold  to  be  attached  to 
real  estate  may  by  contract  with  owner  pre- 
serve chattel  character  of  accession.— Fuller- 
Waneu  Co.  v.  Harter  (Wis.)  698. 
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FORCIBLE  DEFILEMENT. 
FORECLOSURE. 

« 

Of  mnrtgage,  see  "Chattel  Mortgages,"  i  4; 
"Mcrtgages,"  {}  7-8. 

FOREIGN  ADMINISTRATION. 

See  "Executors  and  AdiniiiistratorB,"  {  5. 

FOREIGN  CORPORATIONS. 

See  "CV)rporation8,''  {  6. 

FOREIGN  JUDGMENTS. 

Fee  "Judgment,"  (  12. 

FORFEITURES. 

Of  franchise,  see  "Corporations,"  |  7. 
Of  insurance,  see  "Insurance,"  i  6. 
Of  policy,  see  "Insurance,"  {  8. 

FORGERY. 

Variance  between  pieading  and  proof,  see  "In- 
dictment and  Information,"  (  4. 

Fraudulent  intent  is  an  essential  element 
of  the  crime  of  aiding  the  commission  of  a  for- 
gery.—Burlingim  V.  State  (Neb.)  76. 

On  trial  for  having  aided  another  in  forgery 
of  a  deed,  that  the  person  who  had  committed 
the  forgery  had  shortly  before  forged  another 
deed  conTeying  the  same  property  is  admissible 
in  evidence.— Burlingim  t.  State  (Neb.)  76. 

FORMER  ADJUDICATION. 

See  "Judgment,"  ((  9,  10. 

FORMER  JEOPARDY. 

Bar  to  prosecution,  aw  "Criminal  Law,"  |  4. 

FORMS  OF  ACTION. 

See  "Ejeitment";  "Replevin";  "Trover  and 
Conversion." 

FRANCHISES. 

Forfeiture,  see  "Corporations,"  {  7. 

FRAUD. 

See  "False  Pretenses";  "Fraudulent  Convey- 
ances." 

Bunk  officers,  see  "Bonks  and  Banking."  {  2 

In  appraisement  of  mortgaged  premises,  see 
"Mortpnpes."   i  9. 

In  particular  classes  of  conveyances,  contracts, 
or  transactions,  see  "AssiRnoients  for  Benefit 
of  Ci-editors,"  J  2;  "Contracts,"  i  1;  "Insur- 
ance," i  1;    "Judgment,"  i  6. 

f  1.     DeeeptloB  oonatltatiiiK  tnni,  and 
UsfilUtT  tberef  or. 

A  statement  that  a  deed  does  not  cover  land 
beloii;;in^  to  the  plaintiff,  or  affect  bis  title 
then  to.  18  not  a  mere  legal  opinion,  but  a  rep- 
resentation of  fact,  which,  if  false,  is  fraudu- 
lent, and  is  ground  for  action  to  recover  the 
value  of  the  land  conveyed. — I>ashiel  v.  Harsb- 
man  (Iowa)  SS. 

A  |:'niutifl.  who  has  executed  a  deed  relying 
on  ()iIm>  statements  of  the  defendant,  may  re- 


cover the  value  of  the  land  conveyed,  though 
the  defendant  at  the  same  time  made  false 
promises,  on  which  she  relied.— Daahiel  v. 
Harshman  (Iowa)  85. 

A  party  is  not  estopped  from  setting  up  fraud 
in  obtaining  a  deed  by  negligence  in  not  ascer- 
taining its  contents,  where  she  was  induced  to 
sign,  without  ascertaining,  by  defendant's 
fraud.- Dashiel  v.  Harshman  (Iowa)  83. 

False  representations,  made  in  good  faith  by 
seller  of  property,  held  not  to  render  him  lia- 
ble in  an  action  for  deceit,  because  he  was  in 
possession  of  means  of  knowledge  by  which  he 
could  have  determined  the  falsity  thereof.— 
Boddy  V.  Henry  (Iowa)  771. 

Where  the  vendor  and  vendee  deal  on  an 
equal  basis,  papers  given  to  the  vendee  for  the 
purpose  of  giving  him  notice  of  the  quantity 
of  land  are  suflScient  to  charge  him  with  the 
same  notice  which  such  documents  give  to 
the  vendor.— Boddy  v.  Henry  (Iowa)  771. 

The  fact  that  stockholders  of  a  corporation 
are  officers  thereof  held  not  to  render  them 
liable  for  deceit  in  a  sale  of  stock  owned  by 
them  for  failure  to  use  diligence  in  determin- 
ing the  falsity  of  such  statements.— Boddy  v. 
Henry  (Iowa)  771. 

Where  the  principal  property  of  a  corpora- 
tion consists  of  a  ranch,  false  and  fraudulent 
representations  as  to  the  amount  of  land  con- 
tained therein,  in  procuring  a  sale  of  corporate 
stock,  will  render  the  seller  liable  in  an  ac- 
tion for  deceit.— Boddy  v.  Henry  (Iowa)  771. 

Purchaser  of  corporate  stock,  transferring  a 
portion  to  members  of  his  family,  can  recover 
the  entire  damages  resulting  from  misrepresen- 
tations as  to  the  corporation  property. — Boddy 
T.  Henry  (Iowa)  771. 

That  persons  acting  as  bankers  for  another 
stop  payment  of  his  checks  and  appropriate 
property  bought  with  such  checks  to  their 
own  use  does  not  constitute  fraud,  if  the  buyer 
bought  in  good  faith.— Tbeusen  v.  Bryan  (Iowa) 

I  2.    Aettoma. 

An  allegation  that  defendant  stated  that  a 
certain  deed  did  not  affect  plaintilFa  land,  situ- 
ated in  the  east  half  of  a  quarter  section,  is 
supported  by  evidence  that  he  said  the  deed 
covered  land  in  the  west  half  of  the  quarter 
only.— Dashiel  v.  Harshman  (Iowa)  65. 

Where  the  purchaser  of  the  stock  of  a  cor- 
poration owning  a  ranch  from  the  stockhold- 
ers thereof  brings  an  action  for  deceit  for  false 
representations  as  to  its  extent,  evidence  is  ad- 
missible to  show  that  the  lands  included  in  the 
ranch  were  all  included  in  the  description  in 
documents  referred  to  in  making  the  sale. — 
Boddy  V.  Henry  (Iowa)  771. 

Where  the  purchaser  of  the  stock  of  a  cor- 
poration from  the  stockholders  sues  for  deceit 
for  faise  representations  as  to  the  quantity  of 
its  land,  evidence  is  admissible  to  show  that  it 
had  sold  certain  portions  of  its  land.— Boddy 
T.  Henry  (Iowa)  771. 

Where  the  purchaser  of  the  stock  of  a  cor- 
poration sues  for  deceit  for  false  representa- 
tions as  to  the  quantity  of  its  land,  the  de- 
fendants may  testify  to  the  custody  of  docn- 
'  meats  showing  the  extent  of  the  ranch. — Boddy 
V.  Henry  (Iowa)  771. 

Where  the  purchaser  of  the  stock  of  a  cor- 
poration brings  an  action  for  deceit  for  false 
representations  as  to  the  quantity  of  its  land, 
evidence  of  the  parties  is  admissible  to  show 
what  they  believed  and  relied  on. — Boddy  v. 
Henry  (Iowa)  771. 

The  proper  measure  of  damages  for  fraud  in 
inducing  a  sale  of  corporate  stork  having  no 
market  value  in  itself  is  the  difference  be- 
tween the  value  of  the  stock  and  its  value  if 
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It  bad  the  amount  of  property  represented. — 
Boddy  ▼.  Henry  (Iowa)  771. 

As  allegation  that  a  party  to  a  contract  en- 
tered into  it  with  the  intent  to  not  carry  it 
out  held  insufficient  as  a  charm  of  fraiid. — 
In  re  Barker's  Estate  (Iowa)  786;  Sayer  r. 
Barker,  Id. 

An  instruction  on  fraud  held  erroneoua,  aa 
not  justified  by  the  evidence.— Theusen  v.  Bry- 
an (Iowa)  802. 

FRAUDS,  STATUTE  OF. 

I  1.     Heal  property,  and  eatate*  and  1»- 
tereats  tbereim. 

Under  Comp.  Laws,  (  9509,  the  purchaser  in 
a  land  contract  cannot  surrender  his  interest 
under  such  contract  by  parol.— Stewart  v.  Mc- 
Laughlin's Estate  (MichJ  266. 

The  parol  surrender  of  a  contract  to  purchase 
lands  to  the  grantee  under  a  deed  containing 
a  warranty  that  such  contract  would  be  paid 
held  not  to  be  a  surrender  by  operation  of  law, 
preventing  the  grantee  from  recovering  on  the 
warranty.— iiJtewart  v.  McLaughlin's  Bstate 
<Mieh.)26e. 

Memorandum  of  contract  for  sale  of  land 
mast  express  substantial  terms  of  the  con- 
tract but  the  land  need  not  be  described  with 
absolute  precision. — Swallow  v.  Strong  (Minn.) 
'942. 

Memorandum  of  contract  for  sale  of  land 
may  consist  wholly  of  letters,  if  they  are  con- 
nected by  reference,  express  or  implied. — 
Swallow  V.  Strong  (Minn.)  942. 

Where  defendant  gave  a  written  notice,  as 
required  by  the  lease,  of  Ms  intention  to  con- 
tinue in  the  possession  of  the  premises  under 
an  option  contained  in  the  lease,  Md,  that  the 
occupation  of  the  premises  was  under  the 
lease,  and  not  under  the  notice,  and  hence  the 
statute  of  frauds  did  not  apply.— Sheppard  r. 
Rosenkrans  (Wis.)  199. 

I  8.    Reqalaites  and  snfllclenoy  of  wrlt- 
ine. 

Where  plaintiffs'  traveling  salesman  took  de- 
fendant's order  for  $95  worth  of  goods,  to  be 
ahipped  in  four  months,  and  the  order  was  not 
sined  by  defendant,  the  contract  was  void  as 
witbin  the  statute  of  frauds.- Brown  v.  Snider 
(Mich.)  670. 

FRAUDULENT  CONVEYANCES. 

See  "Assignments  for  Benefit  of  Oeditors,"  |  2. 

i  1.     Transfers  and  transaetlaBB  laTalld. 

A  conveyance  of  land  by  an  insolvent  to  his 
wife  held  not  fraudulent;  it  appearing  there  is 
a  bona  fide  indebtedness  to  her.— Mereditlt  v. 
Schaap  (Iowa)  628.   ~ 

Facts  held  to  show  that  consideration  for 
conveyance  of  land  was  not  so  inadequate  as 
to  amount  to  fraud. — Baxter  v.  Pritchard 
(Iowa)  633. 

Evidence  held  sufficient  to  put  mortgagee  on 
inquiry  as  to  the  mortgagor's  intention  to  de- 
fraud his  creditors  and  to  defeat  the  mort- 
gagee's ri^ts  as  an  innocent  purchaser. — J.  8. 
Brittain  Dry-Goods  Co.  v.  Plowman  (Iowa) 
SIO. 

Evidence  held  sufficient  to  justify  a  finding 
that  a  mortgage  was  executed  with  intent  to 
defraud  creditors.— J.  S.  Brittain  Dry-Goods 
Co.  V.  Plowman  (Iowa)  810. 

A  transfer  of  property  which  was  in  the 
name  of  defendant  to  M.  without  considera- 
tion, and  a  retransfer  to  defendant  and  wife, 
so  as  to  give  them  an  estate  by  the  entireties, 
}.el1  not  fraudulent  as  to  defendant's  creditors. 
-  L..ii...n  V.  Thomas  (Mich.)  246. 


BlvideBce  held  not  sufficient  to  show  that 
transactions  involved  In  the  formation  of  a  lim- 
ited partnership  to  take  charge  of  tiie  asBignor's 
business  were  in  fraud  of  his  creditors. — Spauld- 
ing  V.  Steel  (Mich.)  868. 

A  voluntary  conveyance  by  a  husband  to  his 
wife  held  fraudulent  as  to  his  creditors.— Palm- 
er V.  Smith  (Mich.)  870. 

A  conveyance  of  land  by  a  husband  to  his 
wife  in  consideration  of  money  loaned  to  him, 
and  to  secure  a  homestead  for  her,  held  not 
fraudulent  as  to  a  creditor  whose  claim  the 
husband  believed  was  paid  by  a  joint  debtor. — 
Cole  V.  Oole  (Mich.)  1098. 

Under  Const,  art.  16,  {  2,  and  Comp.  Laws 
1897,  §  10,3(52,  a  voluntary  conveyance  of  a 
homestead  cannot  be  set  aside  by  the  grantor's 
creditors  after  his  death.— Eagle  v,  Smylie 
(Mich.)  1111. 

Where  vendor  sells  his  property  to  delay  his 
creditors,  and  vendee  purchases  with  knowl- 
edge thereof,  or  with  notice,  such  sale  is  void 
as  to  creditors  of  vendor.— Brown  v.  Sloan 
(Neb.)  37. 

Evidence  held  to  show  sale  of  merchandise 
to  be  with  intent  to  defraud  creditors,  of  which 
vendee  had  knowledge. — Ogg  v.  Schuits  (Neb.) 
64. 

Conveyance  by  insolvent  of  all  his  property, 
not  exempt,  to  creditors,  and  receipt  of  note  for 
value  above  debt,  held  fraudulent  as  to  other 
creditors.— Ogg  T.  Bebultz  (Neb.)  64. 

A  creditor  cannot  accept  security  from  an  in- 
solvent with  intent  to  defraud  otner  creditors. 
—Ellis  v.  Musselman  (Neb.)  75. 

A  debtor  has  a  right  to  secure  ono  or  more 
creditors,  though  the  property  given  as  securi- 
ty was  all  the  debtor  had,  if  it  was  reasonably 
proportionate  to  the  debt  secured.— Blair  State 
Bank  V.  Bonn  (Neb.)  527. 

Transfer  of  property  by  debtor  to  a  relative 
will  l>e  sustained,  if  made  in  good  faith  for  an 
adequate  consideration. — Blair  State  Bank  v. 
Bunn  (Neb.)  627. 

Proceedings  by  a  debtor  to  dissolve  an  at- 
tachment, and  after  dissolution  to  secure  a  cer- 
tain creditor  to  the  exclusion  of  the  attach- 
ment creditor,  held  not  evidence  of  a  fraudu- 
lent transfer.-^Blair  State  Bank  v.  Bunn  (Neb.) 
527. 

Where  land  was  sold  by  debtor  to  a  creditor 
for  an  ample  consideration,  and  purchaser  aft- 
erwards contracted  to  reconvey  to  wife  of  gran- 
tor, held,  such  subsequent  contract  was  not 
evidence  of  a  fraudulent  conveyance  in  the  first 
instance. — Blair  State  Bank  v.  Bunn  (Neb.) 
627. 

A  mortgage,  not  recorded  for  several  -jeiin 
under  an  agreement,  for  the  purpose  of  giviug 
th«  mortgagor  a  false  financial  standing,  is 
fraudulent  and  void  as  to  creditors. — Kickbusch 
V.  Oorwith  (Wis.)  148. 

Mortgages  made  in  good  faith  by  an  insol- 
vent mortzagor  to  secure  bona  fide  debts  are 
not  fraudulent  and  void  as  to  creditors. — Kick- 
busch V.  Corwith  (Wis.)  14& 

Transfer  of  boom  company  stock  in  good 
faith  by  an  insolvent  in  payment  of  bona  fide 
debts  is  not  fraudulent  and  void  as  to  creditors. 
—Kickbusch  v.  Corwith  (Wis.)  148. 

The  facts  that  transfers  for  benefit  of  credit- 
ors were  void  does  not  avoid  prior  valid  mort- 
gages to  the  transferees. — Kickbusch  v.  (}orwith 
(Wis.)  148. 

Purchase  of  a  piano  by  a  husband  for  his 
wife  held  not  fraudulent  as  to  creditors. — Pro- 
bert  T.  Sonju  (Wis.)  647. 

I  2.    Rlg;lits    and    UabUltles    •£   parties 
and  pnrohasera. 

Mortgagees  In  possession  under  void  trans- 
fers of  the  property  from  an  insolvent  mor*:- 
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Kagor  are  not  «>ntitlecl  to  credit  in  an  accotuitinK 
to  creditors  for  «umB  paid  Iiim,  unless  paid  tor 
services  rendered  by  him. — Kiclsbuscli  v.  Oor- 
witli  (Wis.)  148. 

S  3.  Remedies  of  creditors  aad  pvreluM- 
en. 
Where  wife  seeks  to  enjoin  sale  of  land  con- 
veyed to  her  by  her  husband  under  execution 
.agtiiust  him,  t>nrden  of  prcring  fraud  is  on 
defendant. — Meredith  v.  Schaap  (Iowa)  628. 

In  an  action  to  set  «Mide  a  cenrayance  by 
An  alleeed  d^tor,  his  insolyency  Iteid  not  prov- 
ed bj  the  production  of  a  writ  merely  reciting: 
''This  writ  caiue  to  my  hands  Jan.  28th.  No 
property  being  found,  this  writ  is  returned  un- 
satisfied."—Baxter  V.  Pritchard  (Iowa)  633. 

A  bill  stating  that  defendants,  who  had  pur- 
chased coods  of  plaintiff,  were  selling  the 
same  -and  had  transferred  their  property  io 
fraud  of  creditors,  and  aslting  for  an  injunc- 
tion until  plaintiffs  mi^ht  proceed  under  the 
bankruptcy  act,  Add  not  to  state  a  cause  »f 
action.— Idea]  CXotlunx  Oo.  v.  Hazle  (Mich.) 
735. 

Oediters,  set  baring  obtained  payment,  can- 
not maintain  creditors'  suit.— Ideal  Clothing 
Co.  T.  Hazle  (Mich.)  733. 

Facts  AeM  *ot  to  show  that  a  debtor  wiring  a 
<tc£kdency  aiortgage  jad^ent  was  aide  to  pay 
his  debts  and  had  no  creditors  other  than  the 
plaintiff  mortgagee,  so  as  to  make  a  transfer 
of  realty  to  hw  wife  withoat  consideration  val- 
id.—Oruinr  V.  Bro^s  (Mieb.)  1086. 

Bvidenca  MMiaiited,  and  Md  to  saataln  w- 
dict  of  jury  that  conveyance  by  inatdvent  ven- 
dor was  in  fraud  of  creditors.— Brown  v.  Stoan 
<Neb.)  37. 

InBtracttons  Md  to  properiy  state  the  law.— 
Brown  v.  Sloan  (Neb.)  37. 

Instructions  in  action  to  set  aside  alleged 
fraudulent  conveyances  icld  properly  refused. — 
Brown  v.  Sloan  (Neb.)  37. 

EjVidence  examined,  and  held  to  support  judg- 
ment setting  aside  conveyance  as  fraudulent. 
— Ellis  V.  Musselman  (Neb.)  75. 

Mortgage  in  form  of  absolute  deed  given  by 
an  insolvent  held  a  badge  of  fraiid.--£lliB  v. 
Mnsselman  (Neb.)  75. 

Withholding  of  deed,  in  effect  a  mortgage, 
fronf  record,  AeM  a  badge  of  fraud.— Ellis  v. 
Musselman  (Neb.)  75. 

Mortgagees,  taking  posseesion  and  disposing 
of  property  under  void  transfers,  held  liaole  to 
an  accounting  for  the  proceeds  to  other  credit- 
ors of  the  insolvent  transferee. — Kickbusch  r. 
Corwith  (Wis.)  148. 


See  "Fish." 


GAME. 


GAMING. 


Gambling  debt  as  set-off  in  action  on  contract, 
see   "(5>ntract8,"  {  1. 

S  1.     OMBibllaB   eontraets  «]»d  tesnsao- 
tlons. 

Where  defendant  employed  plaintiff  as  a 
broker  to  purchase  wheat  on  the  Oiicago 
Board  of  Trade,  and  both  parties  lived  in  Wis- 
consin, the  contract  was.  governed  b.v  the  law 
of  W'isconsin.— Bartlett  v.  Collins  (Wis.)  703. 

Where  an  action  is  brought  on  a  brokerage 
contract  for  the  sale  of  grain  on  a  board  of 
trade  for  future  delivery  at  a  fixed  price,  the 
burden  is  on  the  party  claiming  under  such 
contract  to  make  it  afiirmatirely  appear  that 
mk  actual  delivery  of  grain  was  contemplated. 
—Bartlett  T.  0>lliii8  (WU.)  703. 


Where  a  brokerage  contract  was  for  the  sale 
of  commodities  on  the  (Chicago  Board  of  1^(1«, 
it  was  apparent  that  the  parties  intended  thb 
sale  to  be  made  pursuant  to  the  rules  of  that 
organization,  and  hence  such  rules  were  compe- 
tent evidence  in  an  action  on  the  contract — 
BarUett  v.  Goliins  (Wis.)  703. 

Instruction  in  an  action  on  a  brokerage  con- 
tract, when  the  case  was  submitted  on  a  spe- 
cial verdict,  held  erroneous  as  being  only  ap- 
plicable to  a  general  verdict.- Bartlett  t.  Col- 
lins (Wis.)  708. 

GARNISHMENT. 

See  "Attachment";   "Execution." 

I  1.    Persons   and    yroperty    s«bje«it  to 
eamislunent. 

Under  Kev.  St.  1808,  SS  27G9,  3725,  3727,  an 
attorney,  who  had  notes  and  a  mortgag*  se- 
curing them  in  bis  possession  belonging  to  de- 
fendant, ou  which  he  asserted  a  lien  for  serv- 
ices In  preparing  to  foreclose  the  mortgage,  held 
entitled  to  possession  of  the  papers  as  against 
a  plaintiff  in  garnishment. — Grimsrud  v.  Linley 
(Wis.)  410. 

i  2.     Uen  of  eamislunent  and  UaMllty 
of  ^axnslMa. 

An  attaching  creditor  acquires  by  garnish- 
ment no  greater  right  than  his  debtor.— Oahn 
V.  Cnrpless  Co.  (Neb.)  538. 

Where  a  garnishee  disposed  of  a  part  ot  the 
property,  after  his  discharge  and  before  a  re- 
versal of  the  judgment,  he  should  be  charged 
on  a  new  trial  with  only  that  part  of  the  prop- 
erty which  remained  in  his  hands  at  the  time 
of  the  reversal.— Stannard  v.  Xonmans  (Wis.) 
967. 
{  3.     ProeeeOlncs  to  support  or  enCoroe. 

Evidence  held  sufficient  in  garnishment  to  sus- 
tain a  finding  of  the  garnishee's  indebtedness 
to  the  origii^  debtor.  —  Aacherman  v.  Hart 
(Wis.)  121. 

i  4.    Operation   aad   effect   of  gamlA- 
ment,  Jndsment,  or  paSFment. 

Where  -defendant  alleged  that  he  had  paid 
the  money  due  on  a  stock  ot  goods  in  garnish- 
meat  proceedings,  it  was  competent  to  show 
that  the  money  was  still  within  the  def^d- 
aat'a  control. — ^Harris  v.  Chamberlain  (Mich.) 
72&* 

GIFTS. 

Oral  gift  of  vessel,  see  "Shipping,"  {  1. 

I  1.     later  Tiros. 

Evidence  held  not  sufficient  to  show  that 
money  jointly  deposited  by  a  hosband  in  the 
name  of  himself  and  wife  was  a  gift  to  tiie 
wife,  and  hence  will  not  prevent  one-half  of 
snch  sum  from  passing  to  the  executor  of  the 
husband. — In  re  Brown's  Estate  (Iowa)  617. 

P^cts  Md  to  6how  that  it  was  not  the  in- 
tention of  two  brothers,  who  were  partners,  t» 
give  another  brother,  who  entered  the  firm,  an 
interest  therein,  but  that  it  was  intended  thut 
he  should  pay  for  It. — Comstock  v.  McDonald 
(Mich.)  679. 

In  an  action  for  breach  of  contract  to  return 
a  watch,  held  proper  to  instruct  that  if  the 
watch  was  given  to  plaintiff  it  belonged  to  her. 
—Richmond  v.  Nye  (Mich.)  1120. 

Evidence  hdd  sufficient  to  establish  an  ex- 
ecuted gift  of  money  on  deposit. — ^Murphy  v. 
Bordwefi  (Minn.)  915. 

Gift  of  money  on  deposit  in  a  bank  may  be 
legally  executed  by  the  depositor,  though  the 
credit  is  not  changed  on  the  books  of  the  bank. 
— ^Murphy  v.  Bordwell  (Minn.)  815. 

Power  of  attorney  to  donee  from  owner  of 
deposit  in  bank,  civiag  right  toi  draw  the  same 
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in  name  of  donor,  held  to  effectnnte  the  gift 
of  the  deposit  under  the  evidence.— Murphy  t. 
Bordwell  (Minn.)  915. 

GOOD  FAITH. 

Of  purchaser,  see  "Vendor  and  Purchaser,"  i  4. 

GRAND  JURY. 

See  "Indictment  and  Information." 

Iaw  giving  court  discretion  os  to  drawing 
grand  jury  as  conferring  legislative  power  on 
judiciary,  see  "Constitutional  Law,"  {  2. 

Special   laws,  see  "Statutes,"  8  2. 

The  failure  of  a  grand  jury  to  swear  a  wit- 
ness, as  required  by  Code,  IS  5254.  5255.  5260, 
is  not  sufficient  to  authorize  the  setting  aside 
of  an  indictment— State  v.  Enston  (Iowa)  705. 

GRANTS. 

Of  public  lands,  see  "Public  Landa." 

GUARANTY. 

See  "Indemnity";    "Principal  and  Surety." 

S    1.    Dlaohmrse  of  Ksarantor. 

A  director  of  a  corporation,  giving  his  note 
to  the  company  under  an  agreement  by  which 
all  the  directors  assumed  a  liability  for  a  pro 
rata  amount  of  such  note,  and  by  which  the 
note  might  be  retired  out  of  the  company's 
earnings,  could  pay  such  note  and  demand  con- 
tribution.—Crane  V.  Bayley  (Mich.)  874. 

GUARDIAN  AND  WARD. 

{  1.     Oaatocl7  aad  ear*  of  ward's  penoa 
and  estate. 

A  contract  signed  by  the  guardian  of  a  minor 
with  the  approval  of  the  probate  court  is  bind- 
ing on  her.— In  re  Harkers  Estate  (Iowa)  786; 
Sayer  r.  Harlcer.  Id. 

Under  Comp.  Laws,  H  8706,  8707,  a  person 
named  in  a  will  as  guardian  of  minor  children, 
who  has  never  received  letters  of  guardianship 
or  filed  bond  as  guardian,  is  not  made  a  guard- 
ian by  the  probate  of  the  will.— Olmst^ad  t. 
Taylor  (Mich.)  740. 

Where  a  widow,  who  was  trustee  of  insur- 
ance money  for  children,  was  also  appointed 
guardian  of  such  children,  on  receiving  the  in- 
surance money  as  trustee,  she  was  liable  there- 
for as  guardian. — Hutson  v.  Jenson  (Wis.)  689. 

Where  a  guardian  ostensibly  invested  money 
by  a  loan  to  herself,  giving  notes  and  mort- 
gages, such  loan  was  no  investment,  and  the 
guardian  was  liable  therefor  to  the  full 
amount.— Hutson  v.  Jenson  (Wis.)  689. 

I  S.    IilabUitles  OB  cnardlaaaUp  bondA 

Where  a  mother,  who  was  guardian  of  her 
children,  in  her  first  annual  report,  stated 
that  she  would  make  no  charge  for  the  support 
of  her  wards,  on  her  death  six  months  later 
sureties  on  her  Xtoad  were  not  entitled,  in  an 
action  against  them,  to  make  such  charge. — 
Hutson  V.  Jenson  (Wis.)  689. 

Where  a  guardian  made  an  unwarranted 
loan  of  the  ward's  funds  to  herself,  giving 
notes  therefor,  and  a  subsequent  guardian  se- 
cured a  certain  sum  by  pledging  the  notes,  ex- 
pending such  sums  on  the  wards,  they  were 
not  entitled  to  recover  from  the  first  guard- 
ian's sureties  the  amount  so  expended.— Hut- 
■on  T.  Jenson  (Wis.)  689. 

Where  a  guardian  made  an  unwarranted 
loan  of  the  ward's  money  to  herself,  and  gave 
a  mortgage,  the  mortgage  might  be  treated  as 
an  application  by  the  guardian  of  so  much  of 


her  property  to  a  repayment  of  the  money  im- 
properly  diverted.— Hutson   t.  Jenson    (Wis.) 

HABEAS  CORPUS. 

Right  of  private  attorney  to  appear  for  state 
in  habeas  corpus,  see  "District  and  Prosecut- 
ing Attorneys." 

— —  of  sheriff  to  appeal,  see  "Appeal  and  BSr- 
ror,"  I  8. 

S  1.    Nature  and  cromids  of  remedy. 

Regularity  of  proceedings  leading  up  to  sen- 
tence in  criminal  case  cannot  be  inquired  into 
on  habeas  corpus.- McCbrty  t.  Hopkins  (Neb.) 
640. 

Where  an  examining  magistrate  lias  no  evi- 
dence authorizing  commitment,  the  error  is  ju- 
risdictional, and  may  be  reviewed  by  habeas 
corpus.— State  v.  Huegin  (Wis.)  1046;  Same  v. 
Aikens,  Id.;    Same  v.  Hoyt,  Id. 

A  habeas  corpus  case  does  not  reach  beyond 
the  commitment  to  the  proceedings  leading  up 
thereto,  where  person  is  detained  under  a  finiu 
judgment;  the  court  having  jurisdiction  of  the 
subject-matter  and  the  person. — State  v.  Hue- 
gin  (Wis.)  1046:  Same  t.  Aikens,  Id.;  Same 
V.  Hoyt,  Id. 

A  habeas  corpus  proceeding  is  in  the  nature 
of  a  civil  action,  in  t^hich  the  party  seeking  his 
liberty  is  plaintiff,  regardless  of  the  name  by 
which  such  person  is  commonly  known  in  such 

Proceedings.- State    v.    Uuegin    (Wis.)    104«; 
ame  v.  Aikens,  Id.;    Same  v.  Hoyt,  Id. 

I  S.    JurUdletloit,  proeeedlass,  and   re- 
lief. 

The  court,  on  habeas  corpus  to  review  pro- 
ceedings before  committing  magistrate,  can  ex- 
amine into  the  sufilciency  of  the  complaint,  and 
whether  the  evidence  permits  of  reasonable  in- 
ference that  the  offense  has  been  committed 
and  by  the  accused. — State  v.  Huegin  (Wis.) 
1046;    Same  v.  Aikens,  Id.;    Same  v.  Hoyt,  Id. 

HARMLESS  ERROR. 

In  civil  actions,  see  "Appeal  and  Error,"  S  20. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{  13;    "Homicide,"  |  4. 


Liability  of  county  for  compensation  of  health 


HEALTH. 

ty  for  I 
officer,  see  "Counties," 

HEARING. 

In  equity,  see  "Equity,"  $  2. 
On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  13. 

HEARSAY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  |  8. 

HIGHWAYS. 

See  "Bridges";  "Dedication."  S  1;  "Munrdpal 
Corporations,"  ii  7,  8. 

Accidents  at  railroad  crossings,  see  "Railroads," 
84. 

Adverse  possession  of  county  road,  see  ".di- 
verse Possession,"'  8  1. 

{   1.    Establtslunemt,  alteratioa,  and  dla> 
eontlniiamoe. 

One  purchasing  land  with  knowledge  of  pnl>- 

lic  travel  across  it,  and  who  put  up  a  gate  to 

accommodate  the  travel,  held  not  a  purchaser 

without  notice  of  the  existence  of  the  roadv— 

I  Bannister  r.  O'Connor  (Iowa)  707.  QC7  lp 
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Xbe  pnblic  is  not  estopped  to  claim  a  road 
•s  laid  oot,  by  a  landowner  fencing  it  into  his 
land,  where  he  leaves  a  gate  or  bars  for  the 
public  to  pass  through. — Bannister  v.  O'Connor 
(Iowa)  767. 

Where  land  is  open  and  travel  free  to  go 
where  it  may,  failure  to  use  a  road  exactly  as 
laid  out  for  more  than  10  years  will  not  estop 
the  public  from  claiming  the  road  as  estab- 
lished.—Bannister  ▼.  O'Connor  (Iowa)  767. 

Where  town  clerk  is  incapacitated  to  sit  as  a 
member  of  the  township  board  on  appeal  in 
laying  out  a  highway,  the  deputy  clerk  cannot 
ait  as  such  a  member. — Dubois  v.  Township 
Board  and  Highway  Com'r  of  Hiley  Tp.  (Mich.) 
1067. 

Evidence  heid  not  to  show  a  practical  locatiou 
of  a  section  line  at  a  point  at  variance  with 
the  line  fixed  and  established  by  the  court  as 
that  of  a  highway  which  had  been  laid  out. — 
Thompson  v.  Trowe  (Minn.)  169. 

Order  asfiessing  dn mages  in  iiroceedings  lay- 
ing out  a  highway  held  to  sufficiently  comply 
with  the  statute. — Thompson  v.  Trowe  (Minn.) 
1C9. 

Petition  for  laying  out  a  highway  held  sufll- 
ciently  definite  as  to  description  of  the  proposed 
road. — Thompson  v.  Trowe  (Minn.)  1C». 

Work  required  under  Gen.  St.  1894,  $  1832, 
to  establish  highway  by  statutory  dedication, 
is  only  such  as  may  be  necessary  considering 
the  condition  of  the  roadbed. — Hansen  v.  Town 
of  Verdi  (Minn.)  906. 

Surveying,  marking  ont,  platting,  and  im- 
provement of  land  over  public  domain  by  pub- 
lic autiioritles  held  to  show  dedication  of  high- 
way.— Streeter  v.  Stalnaker  (Neb.)  47. 

Under  Rev.  St.  U.  S.  §  2477,  public  lands 
not  reserved  for  public  purposes  may  be  taken 
for  public  roads.— Streeter  v.  Stalnaker  (Neb.) 
47. 

Where  pnblic  road  has  been  established  un- 
der the  statute  and  traveled  for  more  than  10 
years,  the  court  will  not  examine  original  pro- 
ceedings to  determine  whether  they  were  valid. 
— Lydick  v.  State  (Neb.)  70. 

In  action  to  recover  for  damages  for  loca- 
tion of  public  road,  burden  is  on  plaintiff  to 
show  appropriation  of  his  land. — Lesieur  v.  Cus- 
ter County  (Neb.)  892. 

filing  of  petition  under  Omp.  St.  1899,  c.  78, 
and  giving  notice,  are  conditions  precedent  to 
an  order  by  county  board  establishing  a  public 
road.— Lesieur  v.  Custer  0>unty  (Neb.)  8£K2. 

Where  it  was  claimed  that  a  way  private  in 
its  inception  had  become  n  public  way  by  user, 
the  fact  that  persons  other  than  those  who 
had  used  it  by  invitation  were  permitted  to  do 
so  did  not  militate  against  its  private  charac- 
ter.—Frye  V.  Village  of  Highland  (Wis.)  351. 

Hepeal  of  Rev.  St.  1858,  c.  19,  |  86,  relating 
to  public  highways,  and  enactment  of  Rev.  St. 
1878,  §  1294,  did  not  affect  the  common-law 
rale  that  a  highway  may  be  created  by  user 
for  20  years.— CSty  of  Chippewa  Pttlls  v.  Hop- 
kins (Wis.)  553. 

A  highway  is  not  discontinued  by  laying  out 
another  to  take  its  place,  such  latter  proceed- 
ings having  been  void. — Qty  of  Chippewa  Falls 
T.  Hopkins  (Wis.)  5.53. 

Description  in  the  record  of  a  road  as  laid 
out  under  Rev.  St.  1868,  c.  19,  (§  68,  69,  held 
conclusive  on  parties  attempting  to  defend 
against  condemnation  proceedings,  on  the 
ground  that  the  property"  sought  to  be  con- 
demned was  in  the  public  road  as  laid  out. — 
Blair  v.  Milwaukee  Light,  Beat  &  Traction 
Co.  (Wis.)  675. 

Alleged  monuments  in  the  description  of  a 
highway  contained  in  the  order  laying  out  the 


highway,  which  could  not  be  located  from  the 
order,  but  only  by  resort  to  the  original  suiv 
vey.  were  not  such  monuments  as  were  enti- 
tled to  control  courses  and  distances  stated  ia 
the  order.— Blair  v.  Milwaukee  Light,  Heat  & 
Traction  Co.  (Wis.)  676. 

The  scope  of  review,  on  an  appeal  from  cer- 
tiorari proceedings  to  review  the  action  of 
commissioners  appointed  to  review  the  action 
of  a  town  board  in  laying  out  a  logging  road, 
Iteld  limited  to  the  action  of  the  commission- 
ers, and  not  to  entitle  the  court  to  pass  on  the 
action  of  the  board,  as  aflfected  by  the  claim- 
ed invalidity  of  the  statute  under  which  they 
acted.— State  v.  WaUmann  (Wis.)  975. 

That  the  petition  for  a  writ  of  certiorari  to 
review  the  action  of  commissioners  in  review- 
ing the  proceedings  of  a  town  board  in  laying 
ont  a  highway  shows  that  the  original  proceed- 
ing of  the  board  and  the  action  taken  there- 
under are  invalid  /lehl  no  ground  for  quashing 
the  writ— State  v.  Wallman  (Wis.)  976. 

Rev.  St.  1898,  {  1299i,  held  not  to  authortee 
an  appeal  from  the  action  of  the  town  board 
in  laying  out  a  temporary  logging  road.— 
State  V.  Wallmann  (Wis.)  976. 

(  2.    Conatnietioii,     fanproTeiuMii,     and 
repair. 

Under  Rev.  St.  1878,  {  1273,  exclusive  juris- 
diction of  a  town  over  condition  of  the  part  of 
town-line  hignwav  apportioned  to  it  extends  to 
a  common  part  ^.hereof  in  the  other  town  and 
an  ancient  nighway  which  it  crosses.— State  t. 
Cbilds  (Wis.)  374. 

S  3.     Reenlatlon  and  nae  for  trsTeL 

In  an  action  for  injuries  received  by  causing 
plaintiff's  horse  to  back  the  wagon  on  him, 
held,  the  negligence  of  defendant  and  plain- 
tiff's contributory  negligence  were  for  the  ju- 
ry.—Prienr  v.  B.  H.  Stafford  Co.  (Mich.)  469. 

In  an  action  for  injuries  by  collision  on  a 
highway,  Aeld  proper  to  instruct  that,  if  plain- 
tiff was  exercising  due  care  and  defendants 
were  racing  their  horses,  he  could  recover 
against  all  of  them,  if  their  negligence  was  the 
proximate  cause  of  the  injury.— Mahnke  v. 
Freer  (Mich.)  1099. 

A  declaration  in  an  action  for  negligence  held 
sufficient- Sinsabaugh  v.  Brown  (Mich.)  1110. 

In  an  action  for  negligence,  field  ^proper  to 
submit  the  question  to  the  jury. — Sinsabaugh 
V.  Brown  rttUch.)  1110. 

In  prosecution  for  obstructing  highway,  un- 
der CV.  Code,  {  107,  the  question  whether  com- 
pensation has  been  made  for  taking  for  high- 
way cannot  be  raised.- Lydick  v.  State  (Neb.) 
70. 

Complaint  held  to  charge  offense  of  obstruct- 
ing highway,  under  Cr.  (yode,  I  ICff.- Lydick  v. 

State  (Neb.)  70. 

In  au  action  for  injuries  received  on  a  de- 
fective highway,  evidence  held  to  support  a 
finding  that  the  highway  was  unsafe  for  public 
travel.— Prahl  v.  Town  of  Waupaca  (Wis.)  350. 

In  an  action  for  injury  received  on  a  de- 
fective highway,  evidence  as  to  the  measure- 
ments of  the  highway  made  a  year  after  the  ac- 
cident was  properly  rejected,  where  changes 
had  been  made  in  the  same.— Prahl  v.  Town  of 
W;aupaca  (Wis.)  850. 

tinder  Rev.  St.  1878,  {  3295,  a  complaint 
charging  generally  a  violation  of  section  1326, 
providing  for  a  penalty  for  obstructing  a  high- 
way or  filling  up  a  ditch,  is  sufficient,  though 
plaintiff  may  be  required  to  elect  on  which 
branch  of  the  statute  he  will  proceed.— State  v. 
Cailds  (Wis.)  374. 

Under  Rev.  St  1878.  {  3298,  it  is  sufficient  if 
district  attorney  notified  justice  in  writing  that 
person  within  his  jurisdiction  is  liable,  under 
section  1326,  for  obstructing  highway,  and  di- 
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recting  collection  of  penalty  ^  action  before 
such  fnstlce.— State  v.  Guilds  (Wis.)  374. 


See  "Sunday.' 


HOLIDAYS. 


HOMESTEAD. 


I   1.    Nature,  aoaiiUitloB,  aaA  extent. 

Where  land  is  conveyed  to  a  huxband  and 
wife  as  tenants  by  the  entirety,  and  occupied 
by  them  as  their  home,  they  have  a  homestead 
interest  therein,  exempt  from  the  claims  of 
creditors.— Cole  v.  Cole  (Mich.)  lOUS. 

i  C     Trmaafer  mr  tBoiumbraiioe. 

Under  Code,  §  2974,  a  conveyance  by  G.  of 
certain  property,  withbat  joinder  of  the  wo- 
man, not  hi8  lawful  wife,  with  whom  be  oc- 
cupied the  premises  as  a  home,  was  not  in- 
valid, as  a  conveyance  of  a  homestead  with- 
out jointure. — Goodwin  v.  Goodwin  (Iowa)  31. 

Under  Code,  $  2974,  the  failure  of  the  wife 
to  join  in  a  deed  of  the  homestead  not  only 
may  be  availed  of  by  her,  but  invalidates  the 
conveyance  for  any  purpose. — Goodwin  v.  Good- 
win (Iowa)  81. 

Where  a  husband,  acting  under  a  power  of 
attorney  from  his  wife  to  sell  and  convey  If nds, 
mortgaged  the  homestead  to  secure  a  loan 
made  for  her  benefit,  she  was  not  estopped  to 
deny  the  validity  of  the  morteage. — Minuesot* 
Stoneware  Co.  v.  McCrossen  (Wis.)  1019. 

(   3.    JUtmndrnta^mat,    walrer,    ar    forfai* 
tnse. 

Where  the  owner  of  a  homestead  moved  to  a 
distant  state,  remaining  three  years,  but  testi- 
fied that  the  removal  was  temnorary,  the  find- 
ing of  the  trial  court  that  he  nad  not  tost  his 
residence  or  homestead  right  should  not  be  re- 
versed, though  he  voted  several  times  in  such 
state.— Minnesota  Stoneware  Co.  v.  McCrossen 
(Wis.)  1019. 

HOMICIDE. 

if  X.     EzeiuHible  or  Jnatiflmlilo  bomieido. 

A  man  may  defend  liis  domicile,  even  to  tlie 
extent  of  talcing  life,  if  actually  or  apparently 
necessary  to  prevent  the  commission  of  a  fel- 
ony therein.— Thompson  v.  State  (Neb.)  (52. 

An  instruction  on  the  question  of  the  extent 
of  resistance  which  would  be  lawful  in  an 
nsxanlt  on  witness'  domicile  held  erroneous. — 
Thompson  v.  State  (Neb.)  62. 

Occupant  of  a  dwelling  house  may  kill,  as  a 
measure  of  defense,  a  person  attempting  to 
break  in  with  intent  of  extorting  money  by 
charging  him  with  a  crime  and  threatening  to 
expose  him  to  poblic  contempt.— Thompson  T. 
State  (Neb.)  62. 

i  2.     Evldeace, 

Evidence  held  sufficient  fonndation  for  ad- 
mission of  dying  declaration  on  a  mnrder  trial. 
—Hughes  V.  State  (Wis.)  333. 

A  verdict  of  guilty  of  murder  held  amplv  sus- 
tained by  the  evidence.— Hughes  v.  State  (Wis.) 
333. 

{  3.     Trial. 

Self-serving  statements  of  accnsed,_  made 
soon  after  the  commission  of  a  homicide  un- 
der apprehension  of  impending  de.tth,  he  re- 
covering, held  inadmissible.  —  Smith  v.  State 
(Neb.)  49. 

On  trial  for  assault  with  intent  to  Idll,  it  may 
be  shown  that  the  motive  was  robbery. — Je- 
rome V.  State  (Neb.)  394. 

In  a  prosecution  for  murder  by  a  gunshot 
wound,  the  theory  of  the  defense  being  snicide, 
A  physician  can  testify  as  to  the  position  in 
-whion  the  body  mast  have  lain  for  the  blood  to 


have  taken  the  coarse  from  the  wonnd  it  dld.^ 
Dlnsmore  v.  State  (Neb.)  445. 

Rulings  on  evidence  examined  and  «j>proTed. 
— Dinsmore  v.  State  (Neb.)  445. 

I  4.     A9P«*I  mnA  error. 

Where,  on  a  murder  trial,  the  record  amrtna- 
tively  recites  that  defendant  and  his  coanan 
were  present  at  the  commeacement  of  the  trial 
after  each  adjournment,  and  at  a  supplement- 
ary charge  to  the  jury  25  minotes  before  the 
verdict  was  rendered,  it  sufficiently  appears 
that  he  was  present  when  the  verdict  waa  ren- 
dered.—Hughes  T.  State  (Wis.)  383. 

The  accused  on  a  murder  trial  snSers  no 
prejudice,  where  thare  are  less  or  more  than 
12  unchallenged  men  in  the  jury  box  while  the 
jury  is  being  impaneled,  if  he  is  not  required 
to  challenge  or  exercise  any  right  wltile  there 
is  an  improper  number.  —  Hughes  T.  State 
(Wis.)  883. 

HOUSEBREAKING. 

See  "Burglary." 

HUSBAND  AND  WIFE. 

See  "Bigamy";    "Divorce";    "Marriage." 
'.  (Competency   as   witnesses   against   eacb    otlier. 

see  "Witnesses,"  f,  2. 
CJonveyances  in  fraud  of  creditors,  see  "Frandn- 

lent  Conveyances,"  {  1. 

f   1.    Marriage  settlements. 

DeliTenr  by  third  party  of  antenuptial  agree- 
ment and  other  papers  after  marriage  held  to 
make  tlie  contract  binding.  —  Koch  r.  Koch 
(Mich.)  456. 

I  S.    Wife's  separate  estate. 

A  married  woman  may  by  duly-anthorised 
agent  incnmber  lands  in  the  state  as  if  she 
were  single. — Morris  v.  Linton  (Neb.)  565. 

(  3.     Aotloas. 

Where  plaintiff's  husband  died  In  1899,  and 
soon  after  she  began  an  action  for  money  re- 
ceived by  the  husband  in  1872  from  her  sepa- 
'  rate  estate,  the  action  was  not  barred  by  iimi- 
'  tationa.— Brader  r.  Brader  (Wis.)  681. 

{  4.     Separation   and   separate    aaaint«« 
nanoe. 

A  wife,  leaving  home  for  alleged  misconduct 
of  husband,  cannot  take  from  homestead  house- 
hold goods  without  his  consent. — Johnson  v. 
Johnson  (Mich.)  94. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Gonstitntionai  Law,"  ^  4. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  |  4, 

IMPLIED  CONTRACTS. 

See  "Money   Received." 


IMPRISONMENT. 

See  "Valse  Imprisonment." 

Habeas  corpus,  see  "Habeas  Ootpua." 

IMPROVEMENTS. 

Allowance    or    recovery    of   compensation,    see 

"Ejectment,"  S  4. 
Liens,  see  "Mechanics'  Liens." 
Public  iniprovementa,  see ,  "Municipal  Obrpora- 

tions,"  g  6,  gitizcd  by 
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INCOMPETENT  PERSONS. 

Se»  "Insane  Persong." 

INCORPORATION. 

See   "Municipal  Corporations,"  S  1. 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  {  2. 

INDEBTEDNESS. 

Of  trauddlent  grantor,  see  "Fraudulent  OonTey- 
ances,"  |  1. 

INDEMNITY. 

See  "Principal  and  Surety." 

To  sheriff,  see  "Sheriffs  and  Constables,"  |  1. 

Where  plumber  tailed  to  protect  excavation 
of  street  which  he  was  authorized  to  inalce  by 
city,  and  a  person  was  injured  and  recovered 
damages  against  the  city,  the  plumber  was 
primarily  liable  on  his  bond  to  the  city. — CSty 
of  Orand  Rapids  t.  Van  Bossom  (Mich.J  86T. 

Where  the  court  holds  that  an  undertaking 
on  appeal  is  not  sufSctent,  and  requires  a  new 
one,  such  new  undertaking  is  a  sufficient  con- 
sideration for  a  promise  to  indemnify  the  snrt- 
ties.— EMh  T.  White  (Minn.)  238. 

INDIANS. 

That  a  rale  of  the  commissioner  of  Indian 
affairs  as  to  cutting  lora  on  a  reservation  pro- 
hibits white  labor  will  not  prevent  a  white 
man  from  recovering  compensation  for  hauling 
logs  cut  by  Indians  and  sold  under  a  contract 
by  the  commissioner  of  Indian  affairs. — Citi- 
zens' State  Bank  v.  Bonnes  (Minn.)  71S. 

INDICTMENT  AND  INFORMATION. 

Bank  officers,  aee  "Bonks  and  Banking,"  |  3. 

For  particular  offenses,  see  "Bigamy";  "Bur- 
glary," I  1;  "Conspiracy,"  J  2;  "False  Pre- 
tenses";  "Larceny/ §2;   "Rape,"  |  1. 

For  practicing  medicine  without  license,  see 
"Physicians  and  Surgeons." 

Olwtrnction  of  highways,  see  "Highways,"  {  8. 

4  1.     Neoossitj    of    Indietment    o*    pre- 
sentment. 

CSiapter  54,  Cr.  0>d«,  authorizing  prosecution 
of  criminal  offenses  by  information,  neld  not  to 
violate  the  rule  of  uniformity  prescribed  by 
Const  art  6,  i  19.-^Dinsmore  t.  State  (Neb.) 
445. 

Proceedings  and  practice  of  several  district 
courts  keld  uniform,  though  the  prosecution  in 
one  case  may  be  by  information  in  one  county, 
and  in  another  case  in  another  county  by  in- 
dictment.—Dinsmore  V.  State  (Neb.)  445. 

Under  Const  art.  l,  i  10,  it  was  not  intended 
that  the  legislature  must  abolish  the  grand 
Jury  system  and  permit  criminal  prosecutions 
by  information  only,  but  that  the  legislature 
might  authorize  pro.secutions  in  either  form. — 
Dinsmore  ▼.  State  (Neb.)  445. 

i  8.    FUlnc  and  formal  reqnlaltes  of  In- 
formation or  complaint. 

It  is  unnecessary  to  obtain  leave  of  court  be- 
fore filing  information.— Sharp  v.  State  (Neb.) 
38. 

It  is  sufficient  if  information  is  filed  by  coun- 
ty attorney  on  information  and  belief. — Sharp 
V.  State  (Neb.)  38. 

It  is  sufficient  if  Information  is  verified  by 
county  attorney  on  information  and  beiief.— 
Sharp  V.  State  (Neb.)  38. 


Clerk  of  district  court  may  properly  take 
verification  of  information.— Sharp  ▼.  State 
(Neb.)  88. 

Informations  must  be  rerified  by  oath  of 
county  attorney.— Trimble  T.  State  (Neb.)  844. 

Name  of  additional  witness,  discovered  after 
filing  of  information,  may  be  indorsed  thereon. 
-Trimble  v.  State  (Neb.)  814. 

Or.  Code,  {|  679,  580,  providing  that  Informa- 
tion shall  be  filed  by  the  prosecuting  attorney, 
held  to  mean  county  attorney.- Trimble  t. 
Sta'te  (Neb.)  844. 

CSerk  of  district  conrt  may  properly  take 
verifications  of  informations. — ^Trimble  T.  State 
(Neb.)  844. 

I  3.     Heqnlsltes  and  snAoieney  of  aoon- 
aation. 

The  venue  of  an  offense  which  is  triable  In 
either  of  two  counties,  because  committed 
within  500  yards  of  the  boundary  line,  is  not 
sufficiently  laid  by  an  averment  that  it  was 
committed  in  I.  county,  or  in  K.  county  with- 
in 500  yards  of  the  boundary  line  between 
them,  "as  nearly  as  the  grand  jnry  know  and 
can  state."— Sta.te  t.  Daily  (Iowa)  629. 

An  indictment  is  not  insufficient  for  any  Im- 
perfection in  form,  but  the  specific  ffeicts  es- 
sential to  constitute  the  crime  must  be  set 
forth  with  reasonable  certainty.— State  t.  Clem- 
ents (Minn.)  234. 

Information  need  not  negative  exceptions  of 
statute  not  descriptive  of  the  offense. — Sofield 
T.  State  (Neb.)  840. 

S  4.    Isanea,  proof,  and  Tarianee. 

Under  oomplaint  for  illegal  fishing,  charging 
offense  in  a  certain  township  in  a  county,  it 
is  competent  to  show  offense  committed  any- 
where in  the  county.— People  t.  Van  Maren 
(Mich.)  240. 

Variance  between  information  for  forgery  and 
the  evidence  held  immaterial;  it  in  no  manner 
prejudicing  the  rights  of  the  defendant  on  the 
merits. — Burlingim  v.  State  (Neb.)  76. 

t  6.    Wairer  of  defeeta  and  olijeotlona, 
and  alder  by  rerdlet. 

Plea  of  guilty  Jield  a  waiver  of  all  defects 
In  information  that  can  be  reached  by  motion 
to  quash.— Trimble  t.  State  (Neb.)  844. 

INFANTS. 

Actions  for  wrongful  death,  see  "Death,"  |  L 

I   1.    Cnatodr  and  protection. 

Comp.  St  li»9,  c.  75,  art.  1,  f  5,  held  valid 
to  the  extent  that  it  authorizes  commitment 
to  Industrial  school  of  ohildren  under  16  grow- 
ing up  in  crime. — Scott  v.  Flowers  (Neb.)  857. 

The  legislature  has  no  power  to  authorise 
commitment  to  industrial  school  of  children 
over  16  years  who  have  not  been  convicted  of 
crime.— Scott  v.  Flowers  (Neb.)  857. 

INFORMATION. 

OHminal  accusation,  see  "Indictment  and  In- 
formation." 

INJUNCTION. 

See  "Nuisance."  {  1. 

Restraining    proceedings    in    state    courts,    see 
1     "Courts,"  i  6. 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," §  5. 

I    1.-  Natnre  and  cronnda  In  ceneral. 

Where  defendant  leased  premises  for  a  term 
of  years,  and  uis  lessee  began  the  erection  of 
buildings  thereon,  defendant  cannot  be  enjoin- 
ed froin  erecting  such  buildings. — Village  of 
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Pewaakee  ▼.  Wisconsin  Lakes  Ice  &  Cartage 
Co.  (Wis.)  660. 

Allegations  that  plaintiff  owned  ice  stored  on 
defendant's  premises  under  agreement  that 
botli  were  to  use  it,  but  tliat  defendant  pre- 
vented the  plaintiff  from  doing  so,  held  not  to 
I'ntitle  him  to  an  injunction.— Glassbrenner  T. 
Groulik  (Wis.)  962. 

{   2.    Aotlons  for  Injanotlon*. 

Evidence  that  sewage  could  be  deodorized 
and  purified  at  a  small  expense  lield  admissi- 
ble in  an  action  for  an  injunction  to  restrain 
emptying  the  sewage  into  a  navigable  stream. 
— Winchell  v.  Qty  of  Waukesha  (Wis.)  668. 

i  8.     XdaltlUtles  on  hondB  or  nadertek- 

Costs  taxed  iu  defendant's  favor  on  the  dis- 
missal of  an  injunction  suit  held  not  recoverable 
as  damages  on  the  bond. — Edmison  v.  Sioux 
Falls  Water  Co.  (S.  D.)  1010. 

On  an  assessment  of  damages  on  an  injunc- 
tion bond  in  a  suit  to  enjoin  defendant  from 
cutting  off  plaintiff's  water  supply,  lieUl,  that 
an  amount  due  defendant  for  water  used  by 
plaintiff  while  the  restraining  order  was  in 
force  was  properly  diHallowed. — Kdoiison  T 
Sioux  Falls  Watur  Co.  (S.  D.)  lOlU. 


Estoppel, 


IN  PAIS. 

"Est<9pel,"  S  8. 


INQUISITION. 

Of  lunacy,  see   "Insane  Persons,"  |  1. 

INSANE  PERSONS. 

Appealability  of  order  restoring  person  to  capac- 
ity, see  "Appeal  and  Error,"  |  2. 

Review  of  order  on  application  to  be  restored 
to  competency,  see  "CJertiorari,"  S  1. 

{  1.     Imqnlsltiona. 

Evidence  on  petition  to  restore  person  under 
guardianship  as  incompetent  to  capacity  re- 
viewed, &na  held  not  to  sustain  order  refusing 
restoration.— State  t.  Probate  Court  of  Ramsey 
County  (Minn.)  917. 

Insanity  cannot  be  established  by  proof  of 
reputation.— Biddle  v.  Jenkins  (Neb.)  392. 

A£Sdavit,  filed  with  commissioners  of  insan- 
ity, alleging  that  a  person  is  insane,  confers  ju- 
risdiction on  the  board  to  act. — Biddle  t.  Jen- 
kins (Neb.)  392. 

{  S.     Cnatodr  and  support. 

Commissioners  of  insanity  have  authority  to 
look  after  the  safe-keeping  of  insane  persons 
in  their  respective  counties.— Biddle  T.  Jenkins 
tNeb.)  302. 

INSOLVENCY. 

See    "Assignments    for   Benefit   of   Creditors"; 

"Bankruptcy";    "Banks  and  Banking,"  {  1. 
Of  corponition.  see  "Corporations."  §  6. 
Of  frnudulent  grantor,  see  "Fraudulent  CJonvey- 

ances,"  {  1. 

rJSPECTION. 

Right  to  inspect  public  records,  see  "Records." 

INSTRUCTIONS. 

In  civfl  actions,  see  "New  Trial,"  |  1;   "Trial," 

i  7. 
In  criminal  prosecutions,  see  "Criminal  Law," 

i  9. 


INSURANCE. 

I   1.    Inanranoe  eompaniea. 

A  provision  in  the  articles  of  incorporation  vt 
a  mutual  fire  insurance  company  exempting 
its  members  from  personal  liaDility  hfld  suffi- 
cient.— Smith  T.  Sherman  (lowa)  747. 

A  provision  in  the  articles  of  incorporation 
of  a  mutual  fire  insurance  company,  limiting 
its  indebtedness,  held  a  sufficient  compliance 
with  Code  1ST3,  {  lOCl.— Smith  r.  Sherman 
(Iowa)  747. 

By-law^s  which  are  published  and  acted  upon 
by  a  uiiitual  fire  insurance  company  held  valid, 
though  they  were  not  formally  adopted  by  its 
board  of  directors.— Smith  v.  Sherman  (Iowa) 
747. 

Where  officers  of  a  mutual  fire  company  is- 
sue a  stock  policy  in  violation  of  Code  1873, 
§  1159,  the^  are  not  individually  liable  on  the 
policy. — Smith  v.  Sherman  (Iowa)  747. 

Where  the  officers  of  a  mutual  fire  company 
issue  a  stock  policy  which  is  prohibited  by 
Code  1873,  i  1159,  and  action  is  brought 
against  the  officers  to  recover  for  loss  there- 
under, evidence  is  admissible  to  show  that 
such  officers  advised  with  attorneys  as  to  the 
liability  of  such  policy,  and  followed  the  ad- 
vice obtained,  as  evidence  of  good  faith. — 
Smith  V.  Sherman  (Iowa)  747. 

A  stock  policy  issued  by  a  mutual  fire  insur- 
ance company  in  violation  of  Code  1873,  | 
1159,  is  absolutely  void  and  cannot  be  en- 
forced.—Smith  V.  Sherman  (Iowa)  747. 

Evidence  of  fraud  in  making  false  represen- 
tations as  to  a  guaranty  fund,  by  which  plain- 
tiff was  induced  to  insure  in  a  certain  mutual 
fire  insurance  company,  held  not  sufficient  to 
authorize  a  recovery  from  the  subscribers  to 
such  fund.— Smith  t.  Sherman  (Iowa)  747. 

The  creation  of  a  guaranty  fund  in  the 
organization  of  a  mutual  fire  company  under 
Code,  tit.  9,  c.  1,  held  not  to  change  the  char- 
acter of  the  company  from  that  of  a  mutual 
company,  which  would  render  the  subscribers 
to  the  guaranty  fund  liable  as  stockholders 
owing  unpaid  subscriptions. — Smith'  t.  Shei^ 
man  (Iowa)  747. 

{  2.     Insnrable  Interest. 

A  tenant  at  will,  being  entitled  under  the 
statute  to  30  days'  notice  oof  ore  he  can  be  dis- 
possessed, has  therefore  a  term  of  definite, 
lixtKl  possession,  whirh  right  was  insurable. — 
Schaeffer  t.  Anchor  Mut.  Fire  Ins.  Co.  (Iowa) 
DSo. 

A  party  in  possession  of  property  under  on 
agreement  with  the  owner  to  pay  the  insurance 
thereon  has  a  right,  as  agent,  to  insure  it  for 
the  owuer's  benefit,  and  if  an  insurance  com- 
pany, with  knowledge  of  the  facts,  issues  a 
policy  in  the  agent's  name,  it  cannot  escape 
liability  on  the  ground  that  he  had  no  interest 
in  the  subject-matter.— Schaeffer  r.  Anchor 
Mut.  Fire  Ins.  Co.  (Iowa)  9ti6. 

I  3.     Tlie  contract  In  ceneral. 

Under  statute  providing  that  a  copy  of  the 
application  must  be  made  a  part  of  the  policy, 
a  copy  containing  only  two  out  of  twelve  or 
more  items  in  the  application  is  not  sufficient 
to  satisfy  the  statute;  and  hence  a  policy  con- 
taining such  copy  is  not  admissible  for  the 
I>ur|)use  of  showing;  the  falsity  of  statements 
umde  in  the  application. — Corson  t.  Anchor 
Mut.  Fire  Ins.  (}o.  (Iowa)  806. 

Policy  of  insurance  on  live  stock  considered, 
and  held  not  limited  to  the  loss  of  stock  on 
the  farm  of  the  in.^ured. — llapemau  v.  Citizens' 
Mut.  Fire  Ins.  Co.  of  Kent,  Allegan  &  Ottawa 
Counties  (Mich.)  434. 

luHurauce  policy  construed,  ond  held  t6  cover 
loss  from  both  lightning  and  fire  the  immediate 
result  of  the  lightning.— Uapeman  v.  Citizens' 
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Mut.  Fire  Ins.  Co.  of  Kent.  Allegan  ft  Ottawa 
Counties  (Mich.)  454. 

Where  no  policy  had  issued,  held  insurance 
company  not  liable  thereon  on  applicant's 
death,  though  agent  represented  that  the  in- 
surance commenced  at  once.— Chamberlain  ▼. 
Prudential  Ins.  Co.  (Wis.)  128. 

Where  the  only  payment  made  was  of  a  week- 
ly insurance  permium  on  application  for  a 
policy,  lield,  there  was  no  consideration  for  an 
oral  contract  of  present  insurance. — Chamber- 
lain T.  Prudential  Ins.  Co.  (Wis.l  128. 

Where  an  applicant  for  a  life  insurance 
designated  his  estate  as  the  beneficiary,  bat 
the  certificate  issued  was  payable  to  the  "fam- 
ily" of  the  insured  according  to  the  by-laws,  it 
was  immaterial,  as  affecting  the  rights  of  the 
family,  that  the  by-laws  were  afterwards 
changed,  allowing  payment  to  estates;  the  in- 
surod  never  having  changed  the  beneficiary 
designated  in  the  certificate.— Hutson  v.  Jen- 
aon  cWis.)  089. 

Where  an  application  for  insurance  in  a  life 
assooiatiOD  directed  the  money  paid  to  his 
"estate,"  but  the  certificate  issued  was  payable 
to  the  "family,"  the  contract  was  expressed 
by  the  certificate,  and  not  by  the  application, 
and  the  family  was  entitled  to  the  money. — 
Hutson  V.  Jenson  (Wis.)  689. 

I  4.  AToidanee  of  poUey  for  ailarepre- 
■antatloii.  frand.  or  bvesek  of 
iparranty  or  oonditton. 

In  an  action  on  an  insurance  certificate,  held 
not  error  to  refuse  to  direct  a  verdict  for  the 
defendant,  and  to  have  submitted  to  the  jury 
the  question  whether  deceased  was  sick  at  the 
time  he  became  a  member  of  the  organization. 
— Tobin  V.  Modem  Woodmen  of  America 
(Mich.)  472. 

f  5.  Forfeiture  of  polley  for  breaok  of 
proailaaory  irarraaty,  eoTeaant, 
or  eondltlon  •nbaegveni. 

A  condition  in  a  fire  policy  requiring  insured 
to  keep  a  set  of  books  and  to  take  and  pre- 
serve an  inventory,  to  be  produced  in  case  of 
loss,  is  yalid.— Sowers  v.  Mutual  Fire  Ins.  Oo. 
of  Des  Moines  (Iowa)  763. 

It  cannot  be  said  as  a  matter  of  law  that  the 
business  of  a  billiard-room  keeper,  who  carries 
a  stock  of  tobacco  and  confectionery,  is  such 
that  he  is  not  required  to  comply  with  a' con- 
dition in  a  fire  policy  requiring  him  to  keep 
a  set  of  books  and  preserve  an  inventory,  to 
be  produced  in  case  of  loss. — Sowers  v.  Mutual 
Fire  Ins.  Co.  of  Des  Moines  (Iowa)  763. 

A  deed  not  delivered  until  after  the  grantor's 
death  is  invalid,  and  will  not  avoid  a  policy 
containing  a  condition  that  a  change  of  title, 
effected  without  the  knowledge  or  consent  of 
the  company,  shall  work  a  forfeiture.— Schaef- 
fer  V.  Anchor  Mut  Fire  Ins.  Ck>.  (Iowa)  965. 

Condition  in  policy  forbidding  change  of  title 
held  violated  by  conveyance,  though  without 
consideration. — Home  Fire  Ins.  Co.  of  Omaha 
y.  Collins  (Neb.)  54.  . 

{  6.  Estoppel,,  wairer,  or  aereements 
affeetlnc  rl(ht  to  arola  or  for- 
feit poUoy. 

Knowledge  on  the  part  of  a  fire  insurance 
company's  agent  at  the  time  of  the  issuance  of 
the  policy  that  the  insured  does  not  intend  to 
keep  a  set  of  books  and  preserve  an  inventory, 
to  be  produced  in  case  of  loss,  does  not  estop 
the  company  from  setting  up  bis  noncompli- 
ance wiui  such  condition  as  a  defense  to  a 
claim  for  loss.— Sowers  v.  Mutual  Fire  Ins.  Oo. 
of  Des  M(rfnes  (Iowa)  768. 

Signing  a  "nonwaiver  agreement"  held  not 
to  preclude  assured  from  pleading  waiver  af 
a  condition  of  the  policy  by  adjuster. — Corson 
T.  Anchor  Mat.  Fire  Ins.  Co.  (Iowa)  806. 


Provision  in  policy  that  it  should  be  void  it 
assured  failed  to  keep  a  certain  set  of  books 
in  a  fireproof  safe  held  to  be  waived  by  state- 
ment of  adjuster  that  the  assured  would  have 
to  get  duplicate  invoices  in  order  to  make  prop- 
er proofs  of  loss.— Corson  t.  Anchor  Mut.  Fire 
Ins.  Oo.  (Iowa)  806. 

Where  a  policy  provided  that  it  should  be 
Toid  if  assured  failed  to  keep  a  certain  set  of 
books  in  a  fireproof  safe,  a  waiver  of  such 
failure  also  operates  to  excuse  the  production 
of  such  books  in  an  action  on  the  policy. — 
Corson  t.  Anchor  Mut  Fire  Ins.  Co.  (Iowa) 
806. 

{  7.     Blaks  and  eaoaes  of  loss. 

Where  insured  is  capable  of  performing  a 
portion  of  his  duties,  he  is  not  wholly  disabled 
within  the  terms  of  accident  poli^,  authorizing 
recovery  for  injuries.— Coad  ▼.  Travelers'  Ins. 
Co.  (Neb.)  558. 

Where  a  benefit  certificate  provided  that  the 
beneflciary  shonld  not  be  entitled  to  any  par- 
tidpation  in  the  benefit  fund  if  insured  suicid- 
ed, beneficiary  held  not  entitled  to  participate 
in  any  other  fund. — ^Dischner  v.  Piqua  Mut. 
Aid  &  Accident  Ass'n  (S.  D.)  998. 

S  8.     Extent  of  loss  and  ItablUty  Of  la- 
surer. 

Where  there  are  different  branches  of  busi- 
ness pertaining  to  occupation  in  which  insured 
is  eni^ged,  an  injury  which  would  prevent  his 
carrying  out  only  some  of  such  work  held  not 
total  disabili^  within  accident  policy.— Ooad 
V.  Travelers'  Ins.  Oo.  (Neb.)  66a 

Evidence  in  action  on  accident  policy  held 
not  to  warrant  finding  of  total  disability.— Ooad 
▼.  Travelers'  Ins.  0>.  (Neb.)  558. 

The  term  "wholly  disabled,"  In  an  accident 
policy,  should  be  given  a  practical  construction 
to  carry  out  the  intention  of  the  parties.— 
Coad  ▼•  Travelers'  Ins.  Co.  (Neb.)  658. 

Where  accident  policy  provides  for  indemnity 
when  insured  is  wholly  disabled,  partial  dis- 
ability pertaining  to  his  occupation  will  not 
justify  recovery.— Ooad  t.  Travelers'  Ins.  Oo. 
(Neb.)  558. 

S  9.     Notlee  and  proof  of  loss. 

A  Minnesota  standard  insurance  policy  con- 
strued, and  JuUd  not  forfeited  for  failure  to  fur- 
nish proofs  of  loss  within  specified  time. — Masoa 
V.  St.  Paul  Fire  &  Marine  Ins.  Co.  (Minn.)  13. 

A  Minnesota  standard  insurance  policy  oon- 
strued,  and  held  not  to  provide  that  failure  to 
furnish  proofs  of  loss  within  specified  time 
shall  forfeit  rights  of  insured,  and  that  the 
furnishing  of  the  proof  is  not  of  the  essence 
of  the  contract. — Mason  v.  St.  Paul  Fire  &  Ma- 
rine Ins.  Co.  (Minn.)  13. 

Where  no  forfeiture  is  provided  by  the  terms 
of  policy  for  failing  to  serve  proofs  of  loss 
within  specified  time,  failure  to  comply  there- 
with postpones  day  of  payment,  but  does  not 
invalidate  policy. — Mason  v.  St.  Paul  Fire  & 
Marine  Ins.  Co.  (Minn.)  13. 

S  lO.   Adjustment  of  loss. 

Submission  of  loss  under  fire  policy  constru- 
ed, and  held  to  be  limited  to  the  amount  of  the 
loss. — Kearney  v.  Washtenaw  Mut  Fire  Ins. 
Oo.  (Mich.)  733. 

Where  insured  building  Is  destroyed,  except 
portion  of  the  foundation,  and  insurance  is  less 
than  total  loss,  held  unnecessary  to  submit  to 
arbitration. — Ohage  v.  Union  Ins.  (>>.  (Minn.) 
212. 

Where  loss  from  fire,  besides  the  foundation 
of  the  building,  which  is  safe,  is  greater  than 
the   insurance,   demand   for   arbitration  is   not 
prerequisite   to   recovery   on   policy.— Onage  T.  C 
Union  Ins.  Co.  (Minn.)  212. 
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In  action  against  insured  for  one-half  value 
of  services  of  referees  adjusting  fire  ioss,  coun- 
terclaim charging  in  general  terms  fraud  and 
miaconduct  Jteld  not  to  state  cause  of  action. — 
Alden  t.  CSiristianson  (^linn.)  824. 

In  action  against  insured  for  one-halt  com- 
pensation paid  referees  in  adjusting  loss,  that 
insurer  settled  with  referee  for  amonnt  in  ex- 
cess of  one-half  of  the  reasonable  valae  of  the 
aerrices  Jteld  immaterial.— Alden  t.  Christian- 
son  (Minn.)  8^. 

Fees  of  referees  proTided  by  Laws  1895,  c. 
171,  to  adjust  loss  by  fire,  are  not  regulated  by 
Gen.  St.  1894,  §  5572.— Alden  t.  Christiansen 
(Minn.)  824. 

Agreement  to  submit  to  referees  amount  of 
loss  by  fire  under  the  standard  policy  held  to 
imply  that  each  party  to  contract  should  com- 
pensate referees  for  one-half  the  amount  due 
for  services.- Alden  v.  Ohristianaon  (Minn.) 
824. 

{11.   Blsltt  to  vvooeeds. 

Where  insnred  left  a  wife  and  six  children, 
flTe^>f  which  children  were  the  wife's  and  the 
other  wn  by  a  prior  marriage,  such  last  child 
was  entitled  to  share  in  insurance  money  pay- 
able to  the  "family."— Hutson  v.  Jenson  (Wis.) 
689.  . 

i  18.    Panga«nt    o>    discharge,    ooatTfbii- 
tiom,  aad  rabroKatloB. 

Provisions  of  standard  fire  insurance  policy 
construed,  and  heUd  not  inconsistent  with  the 
provision  givins  the  option  to  rebuild,  thoagh 
the  building  was  whtrfiy  destroyed.— Temple  v. 
Niagara  Fire  Ins.  Co.  (Wis.)  361. 

{13.    Aatlona  o>  policies. 

Evidence  in  an  action  on  an  accident  policy 
heUl  proper  to  show  plaintiff's  intention  to  de- 
fraud defendant.— Long  v.  Xrarellers'  Ins.  Co. 
(Iowa)  24. 

In  an  action  on  an  accident  policy,  defended 
on  the  ground  that  the  injury  was  self-inflicted, 
evidence  was  proper,  as  fixing  a  motive,  show- 
ing plaintiff's  insolvency. — Long  v.  Travellers' 
Ins.  Co.  (Iowa)  24. 

The  distance  at  which  powder  stains  are 
caused  by  firearms  held  material  in  an  action 
on  an  accident  policy,  in  view  of  the  circum- 
stances of  the  alleged  accident  as  shown  by 
the  evidence. — Long  v.  Travellers'  Ins.  Co. 
(Iowa)  24. 

Whether  a  wound  on  which  an  action  on  an 
accident  policy  was  based  was  self-inflicted 
held  for  the  jury. — Long  v.  Travellers'  Ins.  Co. 
(Iowa)  24. 

In  an  action  on  a  fire  policy,  held,  that  a  con- 
flict in  the  evidence  as  to  what  information 
plaintiff  gave  defendant's  agent  as  to  the  title 
to  the  insured  property  was  for  the  jury. — 
SchaeSer  v.  Anchor  Mot.  Fire  Ins.  Co.  (Iowa) 
985. 

A  charge  that  the  presumption  of  law  was 
that  the  assured  did  not  commit  suicide,  wheth- 
er sane  or  insane,  Md  misleading,  where  the 
uncontradicted  testimony  showed  that  he  was 
suffering  from  a  species  of  insanity  usually  at- 
tended with  suicidal  tendencies. — Wasey  v. 
Travelers'  Ins.  Co.  (Mich.)  459. 

Evidence  in  an  action  on  a  life  policy  Jteld 
to  sustain  a  finding  that  the  drowning  of  the  as- 
sured was  accidental,  and  not  suicidal. — Wasey 
V.  Travelers'  Ins.  Co.  (Mich.)  459. 

A  verdict  of  a  coroner's  Jury  held  Inadmis- 
sible as  oiiginal  evicionoe  of  the  fact  that  nn 
assured  committed  sviicide. — Wasey  v.  Travel- 
ers' Ins.  Co.  (Mich.)  459. 

Statement  in  doctor's  affidavit,  attached  to 
proof  of  loss  of  death  claim,  that  coroner^s  in- 
quest established  fact  that  death  was  result 


of  suicide,  held  inadmissible.- Wasey  T.  TtmT- 
elers'  Ins.  Co.  (Mich.)  459. 

Where  it  was  practically  conceded  that  loss 
by  fire,  exclusive  of  foundation,  was  greater 
than  the  insurance,  order  directing  verdict  for 
plaintiff  in  action  on  policy  heid  proper. — Oh««« 
T.  Union  Ins.  Co.  (Minn.)  212. 

Evidence  in  action  on  policy  Aeid  insufficient 
to  sustain  verdict  for  plaintiff.— Home  FHre  Ins. 
Co.  of  Omaha  v.  OolUns  (NeU)  54. 

In  an  action  on  a  life  insurance  policy,  facts 
held  not  to  show  suicide  as  the  cause  of  death 
so  clearly  as  to  justify  the  court  in  refusing  to 
submit  that  issue  to  the  jury. — Dischner  v. 
Piqua  Mut.  Aid  &  Accident  Ass'n  (S.  D.)  998. 

{14.   Mutual  benefit  iasBrance. 

Under  the  constitution  -of  a  mutual  benefit 
society  requiring  the  beneficiary  to  be  a  member 
of  the  family  or  related  by  blood,  the  grandchil- 
dren of  the  sister  of  the  insured  were  eligible. 
—Grand  Lodge  A.  O.  U.  W.  v.  Fiak  (Mich.)  876. 

Where,  on  the  death  of  the  beneficiary,  the 
Insnred  executed  a  will  bequeathing  the  insur- 
ance to  claimants,  but,  though  insured  lived  8 
months  thereafter,  he  failed  to  make  the  change 
of  beneficiaries  as  required  by  the  constitution 
of  the  order,  the  provision  in  the  will  was  inef- 
fectual.—Grand  Lodge  A.  O.  U.  W.  T.  Fisk 
(Mich.)  875. 

Where  a  beneficiary  in  a  fraternal  organiza- 
tion is  denied  remedy  by  appeal  provided  for  by 
the  by-laws,  he  may  maintain  a  suit  at  law. — 
Rose  V.  Supreme  Court,  Order  of  Patricians 
(Mich.)  1073. 

Receipt  of  payments  in  default  of  assessments 
due  fraternal  benefit  assodation,  on  condition 
that  money  is  held  subject  to  reinstatement  of 
member,  with  his  failure  to  furnish  health 
certificate  and  subsequent  return  of  money, 
held  to  show  that  association  did  not  waive  the 
default.- Bowlin  v.  Sovereign  Camp  of  Wood- 
men of  the  World  (Minn.)  100. 

The  fact  that  clerk  of  fraternal  benefit  as- 
sociation sent  out  notice  of  current  assessment 
held  not  to  waive  prior  delinquencies  of  mem- 
ber or  recognize  him  as  member  in  good  stand- 
in. — Bowlin  V.  Sovereign  Camp  of  Woodmen  of 
the  Worid  (Minn.)  160. 

Insurance  money  payable  to  the  "family" 
was  not  transferred  by  a  general  residuary 
clause  in  the  will  of  the  insnred  giving  $50 
to  each  of  bis  children  and  all  the  residue  of 
his  estate  to  his  wife.— Uutson  v.  Jenson 
(Wis.)  689. 

INTENT, 

Criminal,  see  "Oiminal  Law,"  |  1;   "Forgery"; 

"Larceny,"  (  1. 
Fraudulent,   see   "Fraudulent  Conveyances,"  | 

INTEREST. 

See  "Usury." 

Disqualification  as  witness,,  see  ••Witnesses,"  i 

2. 
Insurable  interest,  see  "Insurance,"  {  2. 
On  mortgages,  see  "Mortgages,"  {  6. 

{    1.    Bights  and  UaUUtleB  In  ^cmoraL 

Judgment  creditor  is  entitled  to  interest  on 
the  judgment  until  it  is  sctuaily  paid.— ^Trom- 
pen  V.  Hammond  (Neb.)  436. 

Where  real  estate  is  sold  to  satisfy  judgment, 
creditor  Is  entitled  to  interest  up  to  the  date  of 
confirmation.  —  Trompen  v.  Hammond  (Neb ) 
436. 

INTERNAL  REVENUL  * 

Necessity  of  revenue  stamp  on  chattel  mortgage; 
see  "Chattel  Mortga^es,'^'  i  1. 


INDEX. 
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mTERPLEADER. 

f   1.    Right  to  InterpleAder. 

Facts  held  to  authorize  an  interpleader  to  de- 
termine the  right  ta  posaeanion  ot  certain  col- 
lat«r«l8,  which  were  in  contemplation  of  law  in 
conrtr-Sionx  Falls  Sar.  Bank  v.  Lien  (S.  D.) 
824. 

I  Sl     Pxoe«e41aga  and  rellaf. 

A  bank  htid  not  guilty  of  laches  in  not  soon- 
er institutiig  an  action  of  interpleader. — Sioux 
Falls  Sav.  Bank  t.  Lien  (S.  D.)  924. 

•     INTERROGATORIES. 

To  jury,  aee  "Trial,"  t  8. 

INTERSTATE  COMMERCE. 

ReguJation,  see  "CoiKmerc&" 

INTERVENTION. 

Br  trustee  in.  bankruptcy,  see  "Bankruptcy,"  J 
In  actions  in  general,  see  "Parties,"  I  2. 

rNTOXICATING  LIQUORS. 

Respoasibility  for  sale  at  public  place -of  amose- 
ments,  see  "Theaters  and  Shows." 

I   1.    C*a«4itiittaaalit7  of  •eta  and  uriA" 
aanoe*. 
Coaip.  St.  1899,  c.  50,  S  20,  with  respect  to 
kee^ng  iBtoxicatiag  liquors,  held  constitutional. 
— Cooney  v.  State  (Neb.)  281. 

I  2.    Ucenaes  and  taxes. 

Gen.  St.  18»4,  }  2023,  construed,  and  hHd 
to  forbid  granting  of  lirenses  to  sell  liquors 
for  a  less  sum  than  $500  and  authorizing  a 
city  of  the  designated  class  to  exact  a  license 
fee  of  a  larger  amount. — Kelly  t.  City  of  Fari- 
bault (Minn.)  720. 

I  3.     OCesMS. 

Where  defendant  in  a  prosecution  for  retail- 
ing liquor  without  having  paid  the  special  tax 
daimeid  to  hare  sold  in  quantities  of  18  quart 
bottles,  to  be  delWered  in  less  quantities,  but 
no  specific  18  quarts  were  set  apart  for  the 
purchaser,  he  was  retailing,  within  Comp. 
Laws,  f  S380.— People  y.  Luders  (Mich.)  1081. 

Under  Laws  1897,  c.  72,  §§  5,  27,  in  a  prose- 
eatioB  under  an  indictment  for  selling  intoxi- 
cating liquors  without  a  license,  it  waa  error  to 
instruct  thnt  registered  pharmacists,  not  guilty 
of  a  second  oSense,  could  be  convicted. — State 
T.  Dunning  <S.  D.)  588. 

I  4.    Crlialaal  proseontloAS. 

Instruction  as  to  the  time  of  the  commission 
of  the  offense  held  properly  given.— Parson.s 
T.  State  (Neb.)  65. 

The  legislature  can  provide  that  possession 
of  Intoxicating  liquors  by  one  not  having  a  11: 
cense  shall  be  presumptive  evidence  of  a  viola- 
tion of  the  liquor  law,  unless  duly  explained. — 
Parsons  v.  State  (Neb.)  65. 

Oa  trial  in  district  court  for  keeping  liquors 
unlawfully,  where  it  is  shown  that  they  were 
seized  under  a  seneral  warrant,  it  is  not  nec- 
essary to  introduce  evidence  of  the  affidavit  on 
which  the  search  warrant  was  issued. — Parsons 
V.  State  (Neb.)  65. 

On  trial  for  illegal  sale,  where  it  was  shown 
that  the  liquors  were  seized  under  search  war- 
rant, held  unnecessary  to  introduce  in  evidence 
the  statutory  affidavit  on  which  the  search  war- 
rants were  issued. — Parsons  v.  State  (Neb.)  65. 

Instruction  a»  to  the  time  of  the  commission 
of  the  oSense  held  properly  given  U  to  the 


requirement  that  intention  to  sell  must  be  a 
present  intent,  within  the  statute. — Parsons  ▼. 

State  (Neb.)  6.5. 

In  a  prosecution  for  selling  intoxicating  Uq- 
uors  without  a  license  under  Laws  1897,  c.  72, 
it  was  error  to  admit  evidence  of  sales  before 
the  law  took  effect.— State  ▼.  Donninc  (8.  D.) 
588. 

I  5.     Abatement  'and  Injanetlom. 

Where  contempt  proceedings  were  brought 
against  defendant  for  selling  liquor,  a  defense 
that  the  sales  'were  under  the  mulct  law  could 
not  be  sustained  on  proof  of  sales  made  prior 
to  a  compliance  with  0)de,  {  2448.— Landt  v. 
Remley  (Iowa)  783. 

It  is  proper  for  the  court  to  abate  a  suit  In 
equity  to  enjoin  a  liquor  nuisance  when  the 
defendant  gives  a  bond  conditioned  as  provid- 
ed by  Code,  i  2410.— Morris  v.  Lowry  (Iowa) 

788. 

It  is  proper  for  the  court  to  abate  a  suit  in 
equity  to  enjoin  a  liquor  nuisance,  when  the 
defendant  Kives  a  bond  conditioned  as  pro- 
vided by  Cfede,  i  2410.— Morris  t.  Connolly 
aowa)  ISd. 

ISSUES. 

In  civil  actions,  see  "Pleading,"  f  6. 
Pi-esented   for   review   on  appeal,   see  "Appeal 

nnd  Error,"  {  4. 
Trial  by  jury  m  issues  in  equity,  see  "Bqnitjr," 

S  2. 

JEOPARDY. 

Former  jeopardy  bar  to  prosecution,  see  "CUm- 
inal  Law,^'  t  4. 

JOINDER. 

Of  canses  of  action,  see  "Action,"  |  2. 

JUDGES. 

See  "(Jonrts";  "Justices  of  the  Peace." 
Mandamus  to  judge,  see  "Mandamus,"  |  % 
I  1.    Ktghta,  »awwa»  dvtiea,  aad  UaUl. 

Where  plaintiff,  having  notice  <^  an  applica- 
tion in_  vacation  time  to  modify  an  order  of 
injunction,  appeared,  he  could  not  afterwards 
raise  the  question  that  the  court  had  no  au- 
thority to  act  thereon. — ^Laudt  ▼.  Remley  (Iowa) 
783. 

A  county  judge  Is  a  Judge  ot  a  court  of  rec- 
ord, and  not  a  justice  of  the  peace,  even  when 
exercising  ordinary  powers  of  a  justice. — Scett 
▼.  Flowers  (Neb.)  857. 

JUDGMENT. 

See  "Interest." 

Decisions  of  courts  in  general,  see  "Courts,"  | 

2. 
In  justice's  court,  see  "Justices  of  the  Peace," 

S  4. 
In  particular  actions  or  proceedings,  see  "Oon- 

tonipt,"  IS  1;    "Divorce,"   §   1;    "Replevin,"  | 

4;   "Specific  Performance,     §  3. 

decree  in  equity,  see  "EJqiiity,"  {  8. 

Foi-eologure,  see  "Chattel  Mortgages,"  |  4; 

"Mortgiiges."  U  8,  9. 

-  in  action  to  recover  special  assessment,  see 
"Municipal  Corporations,"  §  6. 

on  appeal  or  writ  of  error,  see  "Appeal  and 

Krror,"  |  28. 

RcTiow,  see  "Appeal  and  B!rror." 

(    1,     Natare   and   aaaantlala  im   general. 

Although  petition  is  defective  in  substance,  it 
will  support  a  judgment,  if  the  court  has  aor 
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thority  to  grnnt  the  relief  and  the  facts  are  i  that  he  had  been  Berred  'with  notice  by  pnbli- 
intelligibly  set  forth. — Dryden  v.  Parotte  (Neb.)  cation. — Omaha  Nat.  Bank  t.  Squire  (lowaT 
287.  624. 


I  2.     By  default. 

Under  circuit  court  rule  12,  where  a  judg- 
ment was  taken  after  default,  the  default  held 
improperly  set  aside  more  than  six  months  after 
service  of  process. — Carpenter  v.  Judg«  Supe- 
rior Court  (Mich.)  266. 

Where  defendant  moved  to  dismiss  for  want 
of  service  of  summons  shortly  after  the  at- 
tempted service,  and  again  about  a  .vear  after 
a  default  judgment,  she  was  not  guilty  of 
laches  barring  her  relief. — Heinemann  t.  Pier 
(Wis.)  646. 

§  3.     On  trial  of  Isanea. 

Where  parties  submit  n  cause  for  trial  on  the 
pleadings^  a  final  judgment  is  properly  ren- 
dered.— Sanderson  v.  Herman  (Wis.)  141. 

It  is  error,  in  an  action  against  several  de- 
fendants, to  enter  judgment  in  favor  of  a -part 
only  of  such  defendants,  leaving  the  rights  of 
the  other  parties  to  the  action  unadjudicated. — 
Egaard  v.  School  Dist.  No.  6  of  Town  of  St 
.Toseph  (Wis.)  368. 

{  4.     EntrTt  record,   and  docketing. 

A  judgment  signed  by  the  clerk,  but  appear- 
ing in  the  record  as  "by  the  court,"  is  a  final 
adjudication  by  the  court. — Egaard  v.  School 
Dist.  No.  6  of  Town  of  St.  Joseph  (Wis.)  369. 

{  5.    Amendment,    eorreetlon,    and    re- 
Tieir  In  same  eonrt. 

No  relief  can  be  had  by  motion,  under  Code, 
§§  4091,  4093,  for  the  wrongful  allowance  of 
an  .ittorney's  fee  on  the  foreclosure  of  a  mort- 
gage.— Perry  v.  Kaspar  (Iowa)  22. 

Record  held  sufficient  to  justify  an  amend- 
ment of  the  judgment. — Salter  v.  Sutherland 
(Mich.)  112. 

A  motion  for  leave  to  amend  a  judgment 
made  .ifter  the  term  at  which  it  was  entered, 
may  be  granted  on  terms  imposed  as  a  condi- 
tion of  relief.— Salter  v.  Sutherland  (Mich.)  112. 

A  motion  to  retax  costs  given  by  a  decree, 
filed  at  a  subsequent  term,  comes  too  late. — 
Olson  T.  Lamb  (Neb.)  897. 

I  6.     Opening   or  Tacatlng. 

Under  Code,  J  4091,  a  judgment  rendered  on 
stipulation  that  the  mortgagee  would  there- 
after make  an  accounting  and  credit  any 
amount  which  should  have  been  credited,  will 
not  be  set  aside  for  fraud,  where  the  mortgagee 
failed  to  make  the  accounting. — Mains  v.  Des 
Moines  Nat.  Bank  (Iowa)  758. 

Under  Code,  g  4091,  a  judgment  entered  on 
an  agreement  of  the  parties  cannot  be  vacated 
for  unavoidable  casualties  and  misfortune. — 
Mains  v.  Des  Moines  Nat,  Bank  (Iowa)  758. 

The  trial  court  held  to  have  acted  within  its 
proper  discretion  in  vacating  on  its  own  mo- 
tion a  judgment  of  nonsuit. — Alspaugh  v.  Ionia 
Circuit  Judge  (Mich.)  244. 

A  party  should  assume  that  his  adversary 
will  produce  evidence  to  make  good  his  plea. 
— Secord  v.  Powers  (Neb.)  846. 

In  action  to  vacate  judgment  obtained  by 
fraud,  plaintiff  must  prove  due  diligence,  and 
that  his  failure  was  not  attributable  to  his 
own  fault.— Secord  v.  Powers  (Neb.)  84(1 

Intentional  production  by  litigant  of  false 
evidence  will  justify  the  annulment  of  a  decree 
produced  thereby. — Secord  v.  Powers  (Neb.) 
§4<5. 

Under  Code  Civ.  Proc.  t  602,  a  judgment  ob- 
tained by  fraud  will  be  vacated  on  a  showing 
of  due  diligence. — Secord  ▼.  Powers  (Neb.)  846. 

{  7.     EgnltaMe  relief. 

E>vidence  lield  to  establish  the  filing  of  an 
affidavit  stating  defendant's  nonresidence  and 


(  8.     ..collateral  attack. 

A  judgment  cannot  be  attacked  in  a  collat- 
eral proceeding,  except  for  want  of  jnrisdic- 
Uon.— Dryden  v.  Parotte  (Neb.)  287. 

Correctness  of  decree  giving  a  party  a  lien 
cannot  be  determined  on  motion  to  vacate  a 
sale    under    the   decree. — Dryden    T.    Parotte 

(Neb.)  287. 

{  0.     Merger  and  bar  of  oaneea  at  aetlam 
and   defense*. 

An  adverse  holding  in  proceedings  against 
insolvent  corporation,  refusing  to  allow  the 
claim  of  a  judgment  against  the  corporation, 
held  not  a  bar  to  a  subsequent  action  on  the 
judgment.— Thomas  v.  Hale  (Minn.)  156. 

{10.  CondnalTenesa  of  adjvdleatlon. 

Decree  of  divorce  not  appealed  from  held  res 
adjndicata,  and  not  to  be  reviewed  in  a  collat- 
eral proceeding.— In  re  Wrisley  (Mich.)  456. 

In  an  action  of  ejectment,  a  widow's  title  to 
land  by  adverse  possession  luid  res  adjudicata. — 
Carpenter  v.  Carpenter  (Mich.)  676. 

Where  a  tenant  relies  on  the  landlord's  right 
to  property  as  a  defense  in  trespass,  a  judi^- 
ment  to  determine  the  interest  of  the  lessor  is 
conclusive -on  the  tenant  in  a  suit  against  him. 
—Blew  ▼.  Ritz  (Minn.)  548. 

Where  mortgagee,  in  whose  favor  a  decree 
has  been  obtained  and  satisfied  by  an  agent, 
repudiates  such  agency,  and  sues  in  equilr  on 
the  debt,  alleging  a  less  sum,  he  cannot  urge 
the  first  decree  as  establishing  the  amount  dae. 
—Holt  V.  Schneider  (Neb.)  280. 

Foreclosure  of  mortgage  on  land  on  a  part 
of  which  a  school  house  had  been  erected  held 
not  an  adjudication  that  the  school  house  was 
subject  to  a  mortgage  lien. — Burns  v.  School 
Dist.  No.  18  of  Rock  County  (Neb.)  284. 

A  party  is  not  concluded  by  a  judgment  in  an 
action  to  which  he  was  not  a  party.— State  v. 
(3hicago,  R.  I.  &  P.  R.  Co.  (Neb.)  S56. 

Where  two  judgments  of  the  same  purport 
are  rendered  in  the  same  case  at  the  same  term 
of  court,  the  first  judgment  will  not  sustcRn 
plea  of  res  judicata. — Johnson  v.  Hesser  (Neb.) 
894. 

Where  two  judgments  of  the  same  purport 
are  rendered  in  the  same  case  at  the  same 
term,  an  order  at  a  subsequent  term  expunging 
the  first  judgment  will  bind  the  parties  untO 
set  aside. — Johnson  v.  Hesser  (Neb.)  8^. 

An  order  sustaining  a  demurrer  in  a  prior  ac- 
tion held  not  res  judicata  as  between  the  parties 
in  a  subsequent  action,  where  the  action  in 
which  the  demurrer  was  entered  had  not  been 
concluded,  and  no  final  judgment  had  been  en- 
tered thereon. — Sioux  Falls  Sav.  Bank  v.  Lien 
(S.  D.)  924. 

Whei-e  decedent  died  pending  replevin  com- 
menced by  him  in  Michigan,  and  the  same  was 
afterwards  prosecuted  to  judgment  against  his 
sureties  under  How.  Ann.  St.  Mich.  1882,  { 
7414,  the  owners  of  the  judgment  were  entitied 
to  hare  it  allowed  against  decedent's  estate.— 
Button  V.  Cole  (Wis.)  338. 

Judgment  between  a  person  and  a  corpora- 
tion is  not  res  judicata  in  a  subsequent  litiga- 
tion as  to  the  same  or  any  other  cause  of  ac- 
tion between  snch  person  and  the  members 
composing  the  association.— Clausen  r.  Head 
(Wis.)  1028. 

Order  of  judgment  in  habeas  corpus  is  res 
judicata  as  to  person  charged  with  unlawfully 
••entraining  another  of  his  liberty. — State  v. 
Huegin  (Wis.)  1046;  Same  t.  Aikena,  Id.; 
Same  v.  Uoyt,  Id. 
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$11.   Uea. 

Under  Rev.  St.  1878,  {}  2899,  2902,  a  judg- 
ment filed  in  the  office  of  the  clerk  of  the  cir- 
cuit court,  but  not  docketed  until  after  the  rec- 
ord of  a  mortgage  given  by  defendant,  in  not 
a  lien  as  against  the  mortgage.— McKenna  t. 
Van  Blarconi  (Wis.)  322. 

{12.   ForeiKn  Jvdsmeats. 

A  foreign  judgment,  when  made  basis  of  an 
action,  if<  conclusiTe  on  defendant,  unlese  the 
court  was  without  jurisdiction. — Commonwealth 
Mut.  Fire  Ins.  Co.  v.  Hayden  (Neb.)  44». 

Judgment  by  a  court  of  a  foreign  state  is  en- 
titled to  full  faith  only  to  the  extent  that  ju- 
risdiction is  shown. — Commonwealth  Mut,  Fire 
Ins.  Co.  V.  Hayden  (Neb.)  443. 

{13.    AssisnaieBt. 

Where  a  judgment  In  favor  of  a  firm  was 
released  by  one  of  the  partners  after  his  co- 
partner had  assigned  his  interest  to  plaintiff,  it 
was  oi-ror  to  dismiss  plaintiff's  bill  to  set  aside 
the  release  on  the  ground  that  the  assignment 
WHS  not  enforceable  in  equity. — Line  v.  McCall 
(Mich.)  1080. 

An  assignment  of  a  judgment  which  excepts 
a  portion  previously  assigned  lirltl  not  equiva- 
lent to  an  assignment  subject  to  interest  of  first 
assignee. — Cahn  t.  Oarpless  (3o.  (Neb.)  538. 

I  14.  Snaponaloa,   enforcement,   aafl   re» 
TivaL 

In  proceedings  to  revive  dormant  judgment, 
defendant  must  be  held  to*  have  litigated  in 
orginal  action  every  defense  he  then  possessed. 
—Stover  v.  Stark  (Neb.)  286. 

In  proceedings  to  revive  dormant  judgment, 
no  objection  can  be  urged,  which  goes  behind 
the  original  judgment,  not  directed  to  its  va- 
lidity.—Stover  V.  Stark  (Neb.)  286. 

Where  the  lien  of  a  judgment  is  discharged 
by  lapse  of  time  before  suit  is  brought  to  revive 
the  judgment,  a  mortgage  which  has  been  re- 
corded before  such  suit  is  brought  is  entitled 
to  a  priority  as  against  the  lien  of  the  new 
judgment.  —  McKenna  v.  Van  Blarcom  (Wis.) 
322. 

JUDICIAL  NOTICL 

In  civil  actions,  see  "Evidence,"  {  L 


I  Under  Rev.  St.  1898,  t  08,  subd.  2,  an  tm- 
I  married  man,  boarding  at  a  hotel,  though  ab- 
l  sent  from  the  state  a  large  portion  of  the  time, 
I  but  always  with  the  intention  of  returning,  and 
I  having  no  home  in  the  sense  of  a  house  or  fam- 
i  ily  residence,  is  an  elector,  and  qualified  as  a 

juror   in    a   criminal   case. — Hughes    v.    State 

(Wis.)  333. 

S   3.     Snmsionlnc  attendanee,  dlaoharKe, 
and  oompenaatlon. 

When  there  is  no  panel  of  petit  jnrors,  the 
court  may,  under  Code  Civ.  Proc.  {  664,  direct 
the  sheriff  to  summon  them. — ^Dinsmore  v.  State 
(Neb.)  445. 


{  4. 


Gooipetenoy  of  JoMwa,  eludlenKes, 
and 


JURISDICTION. 

•See  "Embezzlement." 

Criminal  prosecutions,  see  "Criminal  Law,"  |  2. 
Effect  of  appearance,  see  "Appearance." 
.Tustices'  courts  in  civil  cases,  see  "Justices  of 

the  Peace,"  {  8. 
Particular  courts,  see  "Courts." 
Vacation     of     award,     see     "Arbitration     and 

Award,"  {  1. 

JURY. 

See  "Grand  Jury." 

Custody  and  conduct  at  trial  of  criminal  prose- 
cutions, see  "Oiminai  I.aw,"  {  9. 

Instructions  in  civil  actions,  see  "Trial,"  {  7. 

in    criminal    prosecutions,    see    "(>iminal 

Law,"  {  9. 

I'alting  ease  or  question  from  jury  at  trial,  see 
"Trial,"  (  6. 

Trial  by  Jury  of  issues  in  equity,  see  "Equity," 
I  2. 

I   1.     Rlcbt  to  trial  by  Jvry. 

AccusedV  by  judicial  confession  of  guilt,  may 
waive  all  rights  secured  by  Const,  art.  1,  1 11.— 
McCarty  v.  Hopkins  (Neb.)  540. 

f  2.     Qnallfioatioaa    of   Jwora    and    ax- 
emptiona. 

Code  Civ.  Proc.  §  664,  hAd  not  nnconstitutlon. 
al  for  want  of  uniformity.— Dinsmore  v.  State 
(Neb.)  445. 
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objootloa. 

Entertaining  conscientious  scruples  against 
capital  punishment  held  a  ground  for  challenge 
for  cause  in  a  prosecution  for  murder  in  the 
first  degree.— Dinsmore  v.  State  (Neb.)  446. 

An  opinion  formed  by  a  venireman  held  not 
a  cause  for  challenge,  unless  it  is  unqualified  as 
to  the  guilt  or  innocence  of  accused. — Dinsmore 
V.  State  (Neb.)  445. 

An  opinion  formed  solely  on  rumor  and  news- 
paper reports  held  not  to  disqualify  juror. — 
Dinsmore  v.  State  (Neb.)  445. 

On  a  trial  for  murder,  questions  as  to  what  a 
juror  would  do  or  not  do  under  a  supposed  state 
of  facts  may  properly  be  excluded,  in  the  dis- 
cretion of  the  court.— Hughes  v.  State  (Wis.) 
333. 

A  juror  on  a  murder  trial  was  not  incompe- 
tent because,  assuming  as  true  statements  he 
had  read  of  the  case  in  the  papers,  he  had 
formed  an  opinion  which  it  would  take  evi- 
dence to  remove,  where  he  can  dismiss  such 
impression  from  his  mind  and  decide  fairly 
on  the  evidence.— Hughes  v.  State  (Wis.)  333. 

On  a  trial  for  murder,  the  evidence  juatifled 
the  conclusion  of  the  court  that  a  juror  was  not 
incompetent  on  the  ground  of  prejudice. — 
Hughes  V.  State  (Wis.)  333. 

Under  Rev.  St.  189S,  {  2325,  a  juror  sum- 
moned as  a  talesman  on  a  murder  trial  is  not 
incompetent  because  he  has  served  on  the  regu- 
lar panel  within  one  year.— Hughes  v.  State 
(Wis.)  333. 

JUSTICES  OF  THE  PEACL 

Dockets  as  public  records,  see  "Records." 

{    1.    Appointment,     qnaUfloatlon,     Mid 
tennre. 

City  charter  construed,  and  held,  that  per- 
sons elected  under  it  are  de  facto  justices  of 
the  peace,  though  elected  for  a  term  longer 
than  that  permitted  by  the  constitution.— Trog- 
man  v.  Orover  (Wis.)  35S. 

{  2.    RlKbta,  duties,,  and  lUbiUtlea. 

Attorney  in   fact  for  one  against   whom   a 
Judgment  has  been  rendered  on  the  docket  of 
a  justice  has  an  interest  entitling  liim  to  de- 
mand a  transcript  thereof. — State  v.  Elsworth 
I  (Seh)  439. 

A  justice  must  furnish,  on  request,  on  pay- 
I  nient  of  fee,  transcript  of  judgment  recorded  in 
,  his  docket  to  any  one  interested  therein. — State 
V.  Elsworth  (Neb.)  439. 

{  3.     CItII  Jnrlsdletlon  and  avtbovltj. 

Under  Rev.  St.  1898,  |  3572,  and  section 
3C26,  subd.  4,  a  justice  properly  dismisses  a 
counterclaim  of  more  than  $200.— Martin  v. 
Eastman  (Wis.)  359. 

I  4.    Proeedwo  In  elrll  oaaos. 

The  service  of  an  original  notice  of  an  ac- 
tion commcured  in  a  justice  court  by  reading 
a  copy  of  the  notice  to  the  defendant,  instead 
of  the  notice  itself,  is  suCQcient  to  give  jurit> 
diction.— Hewitt  v.  Jensen  (Iowa)  l€.  °    ^ 
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An  original  notice  In  a  justice  court,  address- 
ed to  the  defendant  as  president  of  a  certain 
company,  but  statins  that  the  action  was 
against  him  individually,  Aeld  suflScient  to  sus- 
tain a  personal  Judgment  by  default  against 
him. — ^Hewitt  T.  Jensen  (Iowa)  16. 

A  cause  begun  In  justice  court  held  not  trans- 
ferable by  stipulation  to  the  circuit  court. — 
Rnmsdell  y.  Duzberry  (S.  D.)  221. 

{  B.     Uvrltiw  of-  p»*e«edlna;«. 

Where  the  pvty  found  entitled  to  the  prop- 
erty in  re^le^n  before  a  jiutice  elects  to  take 
a  money  judgment,  as  authorized  by  Code,  S 
4178,  he  may  remit  the  excess  oyer  $25  and 
thus  defeat  an  appeal  to  the  district  court. — 
Rust  T.  Olson  (Iowa)  799. 

Notice  of  appeal  from  a  judgment  before  a 
justice  against  a  town  luHd  to  show  with  rea- 
sonable certainty  that  it  was  signed  by  the 
town  supervisors.— Patrick  v.  Town  of  Bald- 
win (Wis.)  274. 

Mistakes  in  notice  of  appeal  from  justice 
held  not  to  render  such  notice  iueffwtual.  if  it 
identifies  the  judgment,  the  parties,  and  the 
court.— Patrick  v.  Town  of  Baldwin  (Wis.)  274. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  |  1. 

KNOWLEDGE. 

By  grantee  of  fraud  in  conveyance,  see  'Tfand- 
ulent  Conveyances,"  I  1. 

LACHES. 

Action  for  accounting,  see  "Account,**  J  1. 

to  set  aside  conveyance  in  fraud  of  credit- 
ors, see  "Assignments  for  Bene6t  of  Credit- 
ors," i  2. 

Enforcement  of  lien,  see  "Attachment,"  |  8. 

In  foreclosure  of  mortgage,  see  "Mortgages," 
H8.  9. 

In  interpleading,  see  "Interpleader,"  {  2. 

Motion  to  set  aside  default,  see  "Judgment,"  % 
2. 

Rescission  of  note,  see  "Bills  and  NotPH,"  {  S. 

LANDLORD  AND  TENANT. 

Insurable  interest  of  tenant  at  will,  see  "Insur- 
ance," 12. 

{   I.    I>Mt««>  and  mErmaimmuta  in  samMraL 

An  agreement  between  a  landlord  and  tenant, 
when  the  term  of  a  lease  has  but  partly  run, 
changing  the  rate  of  rent  and  the  terms  of 
the  tenancy,  is  binding  on  both  parties. — Andre 
V.  Graebner  (Mich.)  464. 

An  agreement  between  a  landlord  and  tenant, 
having  a  lease  for  a  year,  that  the  tenant  may 
have  me  premises  at  a  certain  rate  per  month 
so  long  as  he  remains  therein,  changes  the  ten- 
ancy to  one  from  month  to  month.— Andre  v. 
Graebner  (Mich.)  464. 

{  S.     I«ndli>rd's  title  and  reToraloB. 

Where  the  owner  of  premises,  after  convey- 
ing the  same,  agreed  to  pay  rent  without  pr^- 
udice  to  her  rights  pending  the  hearing  of  a 
suit  to  have  the  conveyance  set  aside,  &e  con- 
tinued occupancy  and  payment  of  rent  will  not 
estop  her  from  asserting  title  in  herself  as 
against  the  lessor.— Sartwell  v.  Toung  (Mich.) 
TJS. 

i  3.     Terms  for  year*. 

A  notice,  required  by  the  terms  of  the  lease 
to  be  given  90  days  before  its  expiration,  which 
was  served  58  days  before  the  expiration, 
where  the  possession  of  the  premises  contin- 
ued after  such  time  without  objection,   was 


a   waiver  of  the  requirements  of  the  lease. — 
Sheppard  v.  Bosenkrans  (Wis.)  199. 

i  4.     Prenisea.  and  eajoyasent  asd  nso 
thereof. 

A  landlord,  who  agreed  with  his  tenant  to 
put  an  automatic  sprinkler  system  in  the  build- 
ing, field  liable  to  the  tenant  for  negligence  of 
the  contractor  whereby  goods  of  the  tenant 
were  injured.— Peerless  Mfg.  C3o.  v.  Bagley 
(Mich.)  568. 

i  5.    Reat  and  adTaneea. 

In  an  action  by  a  landlord  to  recover  rent 
paid  by  her  tenant  after  attornment  to  one 
claiming  the  premises  under  a  tax  sale,  held 
error  to  direct  a  verdict  for  plaintiff  on  the 
ground  that  the  tenant  could  not  attorn  to  a 
third  person.— Sherman  v.  Spalding  (Mich.) 
1129.  ^         8    V 

f  O.    Re-eatry   and  reaovary  of  poaaea- 
slon   by  laadlord. 

An  evicted  tenant,  who  haa  obtained  custo- 
dy of  his  goods,  which  have  been  stored  in  a 
warehouse  by  an  officer  in  executing  a  writ  of 
restitution,  cannot  hold  the  landlord  liable  for 
subsequent  damage  to  the  goods  in  the  ware- 
house.—Gaertner  V.  Bues  (Wis.)  388. 

An  officer  who  executes  a  writ  of  restitntion 
is  bound  to  exercise  reasonable  care  in  remov- 
ing the  tenant's  goods,  and,  if  the  tenant  re- 
fuses to  take  them  as  they  are  removed,  the 
officer  must  exercise  the  same  care  in  storing 
them.— Gaertner  v.  Bues  (Wis.)  388. 

A  judgment  against  the  landlord  for  punito- 
ry damages  tor  injury  to  a  tenant's  goods,  caus- 
ed by  the  wanton  manner  in  which  an  officer 
executed  a  writ  of  restitution,  is  unanthoriced, 
when  there  is  no  finding  that  such  acts  of  the 
officer  were  authorized  or  ratified.— Gaertner  v. 
Bues  rv^'is.)  388. 

LANDS. 

See  "Public  I^nda." 

LARCENY. 

See      "Embeszlemeut";      "False     Pretenses"; 

"Robbery." 
Former  Jeopardy,  see  "Criminal  Law,"  S  4. 

I   1.    Oifensea,  and  reaponslbillty  there- 
for. 

The  fact  that  property  seised  in  reiilevin 
before  a  justice  and  deUvered  to  plaintiff  is 
sold  by  him  after  he  has  perfected  his  appeal 
to  the  circuit  court  does  not  render  him  guilty 
of  larceny  under  Comp.  Laws,  I  11,570. — Peo- 
ple V.  Stratton  (Mich.)  248. 

To  constitute  larceny  there  must  have  been 
a  felonious  intent.— Dobson  v.  State  (Neb.) 
843. 

f  2'     Proaaentioa  and  pimlshaaent. 

Information  /leld  to  sufficiently  describe  the 
stolen  property.— Sharp  v.  State  (Neb.)  38. 

Proof  of  special  ownership  in  property  stolen 
will  sustain  conviction  under  information  char- 
ping  general  ownership.— Sharp  v.  State  (Neb.) 
o8. 

Evidence  held  to  support  verdict  of  jury.— 
Tatum  V.  State  (Neb.)  40. 

LAW  OF  THE  CASE. 

sal,  see  "Ai 

LEASES. 


Decision   on  api>eal,  see  "Appeal  and  Error," 
8  22. 


See  "Landlotd  and  Tenant" 


oogle 
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LEGACIES. 


See  "Wills." 


LEGISLATIVE  POWER. 

Se«  "Oonstitational  Law,"  {  2;   "Municipal  Oor- 
ponttions,"  S  2- 

LETTERS  PATENT. 

For  onblic  lands,  see  "Pablic  Lands,"  |  1. 

LEVY. 

Of  attachmtnt,  see  "Attachment,"  |  3. 
Of  execntion,  see  "Baecution,"  i  1. 

LIBEL  AND  SLANDER. 

I  1.    Words    and    mtta    •etioiuibla.  Mid 
UabUlty   therefor. 

In  libel,  certain  matter  held  libelous  per  se.— 
Robinson  t.  Katt  Claire  Book  &  Stationery 
Co.  (Wis.)  983. 

,An  article  directly  tending  to  prejudice  plain- 
tiff in  his  trade  and  business  is  actionable, 
though  it  does  not  impute  a  crime. — Robinson 
▼.  Ean  aalre  Book  &  Stationery  Co.  (Wis.) 
883. 

I  2.    PrlTllecod     •ommnaloattona,     aad 
malloe  tkereln. 

Under  Comp.  Laws,  §S  2529,  2530,  in  action 
for  slander,  held  error  to  charge  that  the  owy 
defense  to  a  false  statement  that  another  had 
committed  a  crime  would  be  truth  of  the  char- 
ges made.— Ross  y.  Ward  (S.  D.)  182. 

Under  Comp.  Laws,  §f  2529,  2530,  a  com- 
munication held  priTileged,  where  made  without 
malice  in  regard  to  a  candidate  for  office,  by 
an  elector,  to  certain  other  electors.— Ross  v. 
Ward  (S.  b.)  182. 

f  3.    AetioBO. 

In  an  action  for  slander,  an  instraction  heU 
erroneous  as  assuming  that  defendant,  by  his 
plea,  bad  admitted  the  falsity  of  the  statement 
made  by  him.— Ross  t.  Ward  (S.  D.)  182. 

Vniet  Comn.  Laws,  {{  2529,  2580,  an  instrac- 
tion that  plaintiff  was  entitled  to  a  verdict  for 
some  amount  held  erroneous,  as  ignoring  the 
question  of  priTilege  raised  by  the  plea.— Ross 
T.  Ward  (S.  D.)  182. 

Under  Const,  art  6,  |  5,  action  of  trial  Judge 
in  action  for  slander  in  assuming  to  decide 
that  a  communication  was  not  priTileged  held 
erroneous.- Ross  v.  Ward  (S.  D.)  182. 

An  instraction  that  defendants  would  fail  in 
their  plea  of  jurisdiction  of  libel,  even  if  they 
proved  plaintiff  had  falsely  and  antruthfnlly 
made  statements  charged  in  the  libel,  unless 
they  also  proved  that  plaintiff  knew  them  to 
be  false,  neld  erroneous. — ^Robinson  v.  Kan 
Caaire  Book  &  Stationery  Co.  (Wis.)  983. 

Where,  in  libel,  plaintiff  claimed  that  de- 
fendants had  cau.<i<'d  the  article  published  to  be 
inserted  in  a  newspaper,  evidence  held  insuffi- 
cient to  show  that  the  article  had  been  pub- 
lished at  the  iuRtiRation  of  defendants. — Rob- 
inson y.  Ean  Claire  Book  &  Stationery  Co. 
(Wis.)  983. 

Where  plaintiff  sued  for  damages  for  a  libel, 
which  he  claimed  injured  his  dirortnry  busi- 
ness, held  erroneous  to  admit  evidi-nre  as  to 
the  amount  of  his  board  bill  during  the  time 
he  was  delivering  his  bonks,  as  relative  to  his 
damages. — Robinson  y.  Baa  Qaire  Book  & 
Stationery  Co.  (Wis.)  88a 

In  libel,  held  error  to  ppoeive  evidence  as  to 
the  financial  condition  of  the  defendant. — Rob- 
inson y.  Ban  Claire  Book  A  Stationotr  Co. 
(Wis.)  088. 


Where  plaintiff  in  libel  claimed  tiiat  the  mat- 
ter published  had  injured  his  directory  busi- 
ness, held  error  to  admit  evidence  that  the  di- 
rectory had  been  copyrighted,— Robinson  v. 
Kau  Claire  Book  &  Stationery  Co.  O^'is.)  983. 

{  4.     OiinUmal  responsibility. 

Snspicions  and  rumors  of  unlawfni  condMt 
by  a  public  officer  will  not  justify  a  newspaper 
giving  same  circulation.— State  v.  Ford  (Minn.) 
217. 

In  prosecution  tor  criminal  libel,  the  jury 
have  the  right  to  determine  the  law  as  well  as 
the  facts.— State  v.  Ford  (Minn.)  217. 

Bvidenee  in  prosecution  for  criminal  Hbel 
Add  not  to  require  Jury  to  find  that  libel  was 
excusable,  or  published  with  belief  in  Its  truth. 
— SUte  y.  Ford  (Minn.)  217. 

UCENSES. 

For  sale  of  intoxicating  liquors,  see  "Intoxicat- 
ing Liquors,"  i  2. 

{   1.     Tor  ooonvatioas  and  yrivUeKoa. 

Payment  of  occupation  tax  cannot  be  made  • 
condition  precedent  to  obtaining  a  license  to 
conduct  business.— State  v.  Aitkin  (Neb.)  395. 

Where  tax  is  collected  as  condition  of  obtain- 
ing license,  It  is  license  money,  and  not  a  tax, 
wfthin  Const,  art  8,  |  6.— State  y.  Aitkin  (Neb.) 
395. 

f  •.    In  r«spect  «C  real  proyeafly. 

Agreement  to  convey  land  for  school-bcnne 
purpose  hHd  not  a  mere  naked  iicense,  where 
the  land  was  sued  for  such  purpose,  and  rev- 
ocatde  at  the  will  of  the  grantor  Or  his  gran- 
toe.— Greenwood  V.  School  Dist.  Mo.  4  (Midi.) 
24L 

UENS. 

See  "Factors";    "Mechanics'  Liens." 
Acquired  by  particnlar  remedies  or  proceedings, 

see  "Attachment,"  S  3;   "Garnishment,"  {  2; 

"Judgment."  §  11;    "Taxation,"  g  5. 

—  of  purchasers  at  void  tax  Sales,  see  ^TTax- 
atlon,*  i  ». 

Bffect  of  discharge  In  bankruptcy  on  action  to 
enforce  lien,   see   "Bankruptcy,"   J  2. 

Extinguishment  of  tax  liens  by  purchase  by  the 
mortgagee,  see  "Mortgages,"  J  3. 

Mortgage,  see  "Mortgages,"  |  2. 

Of  vendor,  see  "Sales,"  {  6. 

Pledge^  see  "Pledges." 

LIFE  INSURANCE. 

See  "Insurance,"  «|  4,  7. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  PDasesafon." 
Action  by  married  woman,  see  "Husband  and 
Wife."  iS  S. 

to  recover  compensation  for  property  taken 

for  public  use.  see  "Eminent  Domain,    |  1. 

Foreclosure,   see    "Mortgages,"   8S  8,  9. 

i  1.     CompvtAtion   of  paa4od   of  limita- 
tion. 

Where  declaration  in  action  against  city  of 
Detroit  failed  to  show  that  the  claim  had 
been  presented  to  the  council,  as  required  by 
the  city  charter,  amended  declaration  showing 
such  compliance,  filed  after  expiration  of  pe- 
riod of  limitation,  htld  not  objectionable  as 
stating  a  new  cause  of  action. — City  of  Detroit 
V.  Hosmer  (Mich.)  1. 

An  agreement  to  defer  the  time  of  payment 
held  a  valid  coniidoration  to  support  a  contract 
and  to  prevent  the  running  of  the  statute  of 
limitations  until  the  accrual  of  liability  nnder 
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the    agreement    to    deter    payment. — Davis    ▼. 
Teachout'8  Estate  (Mich.)  475. 

The  finding  that  the  claim  i3  barred  by  limi- 
tations held  not  sustained  br  the  eridence.— 
Horton  v.  Seymour  (Minn.)  5al. 

Where  it  was  the  intention  of  the  parties  that 
the  claim  which  was  the  subject-matter  of  the 
conti-oyersy  should  be  paid  ou  demand,  limita- 
tions do  not  run  until  demand. — Horton  y.  Sey- 
mour (Minn.)  651. 

Limitations  do  not  run  until  cnuse  of  action 
accrues.— City  of  Omaha  v.  Redick  (Neb.)  46. 

Where,  in  action  to  reach  proceeds  of  sale 
o^  mortgaged  property  to  apply  on  a  mort- 
gage uote,  the  makers  deny  anything  was  due, 
limitations  do  not  run  during  litigation,  though 
payees  of  note  have  not  declare<l  thereon. — 
Bank  of  Stockham  v.  Alter  (Neb.)  300. 

Where  heir  is  substituted  as  plaintiff  in  an 
action  by  an  executor,  it  is  not  a  new  action, 
so  as  to  allow  limitations  to  be  pleaded  there- 
to.—Tecumseh  Nat.  Bank  v.  McCiee  (Xeb.)  949. 

Evidence  held  not  to  show  a  continuation  of  a 
book  account  which  would  prevent  the  running 
of  limitations. — Moore  T.  Blackman  (Wis.)  429. 

i  2.    AoknowledKmeat,      n«w      proaiise, 
and   part   payment. 

Under  Comp.  Laws,  g§  9741,  8745,  a  pay- 
ment made  by  a  husband  and  indorsed  without 
the  consent  of  his  wife  on  a  mortgage  jointly 
executed  by  the  husband  and  wife  does  not  de- 
feat the  bar  of  limitations  In  favor  of  the  wife. 
— CurtisB  T.  Perry  (Mich.)  1131. 

A  finding  held  not  sufficient  under  Sanb.  & 
B.  Ann.  SL  §  4243,  to  show  a  new  promise  to 
pay  a  barred  debt,  which  would  autnorize  the 
rendition  of  a  judgment  thereon.- Moore  ▼. 
Blackman  (Wis.)  429. 

i  3.     Pleadins,    eTldenoa,   trial,   and   r«- 
Tle«r. 

A  reply  to  plea  of  counterclaim  held  not  to 
tender  issue  of  statute  of  limitations.— Pink- 
ham  V.  Pinkham  (Neb.)  285. 

Under  Rev.  St.  1898,  {  4222,  defendant's  fail- 
ure to  plead  the  statute,  or  set  up  facts  showing 
•that  limitation  had  run,  constituted  a  waiver  of 
the  objection.— Malloy  v.  Chicago  &  N.  W.  By. 
Oo.  (Wis.)  130. 

LIQUOR  SELLING. 

See  "Intoxicating  liquors." 

LIS  PENDENS. 

Effect  of  acquiring  rights  in  property  pending 
attachment,  see  "Attachment,"  i  3. 

Pendency  of  other  action  ground  for  abate- 
ment, see  "Abatement  and  Revival,"  {  1. 

Deed  from  a  vendee  to  purchaser,  with  notice 
of  lis  pendens  in  an  action  to  set  aside  deed  to 
vendee,  cnnnot  be  set  aside  at  suit  of  other 
creditors  of  the  original  vendor. — Kickbusch  v. 
Corwith  (Wis.)  148. 

LIVE  STOCK. 

Carriage  of,  see  "Carriers,"  {  2. 
Injuries  frcni  oi>vrittiun  of  railroads,  see  "Rail- 
roads," i  <3. 

LOAN  ASSOCIATIONS. 

See  "Btiilding  and  Loan  Associations." 

LOCAL  ACTIONS. 

See  "Venue,"  {  1. 


LOCAL  LAWS. 

See  "Statutes."  {  2. 

LOGS  AND  LOGGING. 

l4>gginK  roads,  see  "Highways,"  |  1. 
Place  of  taxation,  see  "Taxation,"  {  3. 

In  an  action  brought  under  Oomp.  Laws,  c. 
129,  the  defendant  under  the  general  issue  may 
show  that  thf-re  was  a  contract  between  the 
parties  that  each  should  drive  certain  portions 
of  the  logs  of  the  other.— Bellows  t.  Crane 
Lumber  Co.  (Mich.)  1103. 

Where  a  stream  was  obstructed  by  defend- 
ant's hard-wood 'logs,  many  of  which  sank,  it 
was  error  to  charge  that  plaintiff  could  not 
recover  the  expense  of  removing  the  obstruc- 
tions, if  defendant  was  using  all  diligence  to 
keep  the  river  clear. — Bellows  v.  Cran*  Lumber 
Co.  (Mich.)  1103. 

LUMBER. 

See  "Logs  and  Logging." 

LUNATICS. 

See  "Insane  Persons." 

MACHINERY. 

Liability  of  employer  for  defects,  see  "Master 
and  Servant,'*^  §J  3-5. 

MALICE. 

See  "Libel  and  Slander,"  i  2. 

MALICIOUS  PROSECUTION. 

See  "False  Imprisonment" 

S  1.     Want  of  probable  oanae. 

Where  one  makes  a  full  and  true  statement 
to  an  attorney  of  all  the  facts  within  bis 
knowledge  as  to  guilt  of  accused,  and  acts  on 
his  advice,  he  will  not  be  liable  for  malicious 
prosecution. — Jensen  v.  Halstead  (Neb.)  78. 

Advice  of  counsel  most  have  been  given  after 
a  full  and  fair  statement  of  all  the  facts,  and 
must  have  been  acted  upon  in  good  faith.— 
Biddle  v.  Jenkins  (Xeb.)  &2. 

{  2.     Actions. 

Evidence  hdd  sufficient  to  show  that  defend- 
ant had  probable  cause  for  commencing  the 
criminal  prosecution  on  which  an  action  for 
malicious  prosecution  was  based,  authorizing 
direction  of  verdict. — Knapp  v.  Chicago,  B.  & 
Q.  R.  Co.  (Iowa)  769. 

Defendant  cannot  testify  that  he  related  to 
his  counsel  nil  facta  within  his  knowledge. — 
Jensen  v.  Halstead  (Neb.)  78. 

An  instruction  that  information  justifying  a 
criminal  complaint  must  be  such  that  business 
men  of  ordinary  care  would  feel  authorized  in 
acting  ou  it  held  error. — Jensen  t.  Halstead 
(Neb.)  78. 

MANDAMUS. 

i    1.    Nature  and  gronnda  in  coneral. 

Where  an  order  is  subject  to  review  on  ap- 
peal, mandamus  will  not  lie  to  compel  the  va- 
cation thereof. — Freud  v.  Snow  (Mich.)  193. 

A  proceeding  by  mandamus  to  compel  the 
county  commissioners  to  issue  a  warrant  for 
a  salary  was  not  precluded  by  the  fact  that  an 
appeal  could  not  hare  been  taken  from  the  or- 
der of  the  commissioners  refusing  to  draw  such 
warrant— Howard  v.  Burns  (S.  D.)  920. 
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t  2.     Snbjeots  and  ptuvoscs  of  relief. 

Mandamus  held  not  the  proper  remedy  to  re- 
view action  of  trial  court  in  refusing  to  gtriko 
a  declaration  from  the  filee.— City  of  Detroit  v. 
Hosmer  (Mich.)  1. 

Mandamus  is  the  proper  remedy  to  make 
mandate  of  reviewing  court.— State  v.  Norris 
(Neb.)  435. 

Where  judgment  is  obtained  against  school 
township  organized  under  Laws  1883,  c.  44,  on 
indebteclness  of  a  district,  and  the  township  is 
divided  thereafter  into  two  districts,  judgment 
Creditor  held  entitled  to  mandamus  against 
each  district  to  compel  the  levy  of  taxes  suffi- 
cient to  par  its  pro  rata  share  of  such  indebt- 
edness.—Ooler  V.  CiopplD  (N.  D.)  988. 

I  3.     jTnrladlotlon,   prooeedlnga,   and   re- 
lief. 

Petitioners  in  mandamus  to  compel  town  of- 
ficers to  rebuild  a  certain  bridge  held  to  have 
sufUoient  interest  therein  to  maintain  the  pro- 
ceedings.— Brophy  v.  Schindler  (Mich.)  1114. 

The  petition  in  mandamus  against  two  adjoin- 
ing townships  to  compel  the  construction  of  a 
bridge  was  not  defective  as  being  too  indefinite. 
—Brophy  v.  Schindler  (Mich.)  1114. 

Petition  in  action  for  mandamus  to  compel 
county  commissioners  to  rebnild  bridge  hcltl  to 
authorize  issuance  of  writ.— State  v.  Board  of 
Com'rs  of  Kenrille  County  (Minn.)  830. 

MANDATE. 

See  "Mandamus." 

To  lower  court  or  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,"  |  23. 

MARRIAGE. 

S«>e  "Bigamy";   "Breach  of  Marriage  Promise"; 
"Divorce";    "Husband  and  Wife." 

In  a  case  involving  property  rights,  the  pre- 
sumption of  the  continuing  validity  of  a  prior 
marriage  was  not  overcome  by  the  presumption 
of  validity  of  a  subsequent  marriage,  in  the 
absence  of  other  evidence  of  a  divorce. — Good- 
win V.  Goodwin  (Iowa)  31. 

A  marriage,  solemnized  in  good  faith,  hdil 
not  void  because  of  prior  understanding.— 
Hills  V.  State  (Neb.)  836. 

A  marriage,  legal  where  solemnized,  is  valid 
everywhere.— Hills  v.  State  (Neb.)  836. 

Where  the  issue  was  whether  plaintiff  had 
married  a  certain  woman,  his  testimony  held 
sufficient  to  show  the  marriage. — Mathews  v. 
Silvander  (S.  D.)  998. 

MARRIAGE  SETTLEMENTS. 

See  "Husband  and  Wife,"  §  1. 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

Admissions  by  servant,  see  "Evidence,"  |  6. 

I   1.     The  relation. 

A  building  held  to  have  been  equipped  with 
reasonable  means  of  escape  in  case  of  fire,  with- 
in the  exception  of  chapter  355,  Laws  1895 
(Rev.  St.  1898.  §  4390).— Dunlavey  v.  Racine 
Malleable  &  Wrought  Iron  Co.  (Wis.)  1025. 

Where  a  servant  employed  for  a  term  of 
years  consents  to  a  termination  of  his  contract 
on  his  discharge  beiore  the  expiration  of  such 
term,  he  cannot  maintain  an  action  against  the 


master  for  wrongful  discharge.— Bell  v.  Guud 
(Wis.)  1031. 

Evidence  held  sufiScient,  in  an  action  for 
wrongful  discharge  of  a  servant,  to  support  a 
finding  that  the  servant  consented  to  a  termi- 
nation of  his  contract  of  employment. — Beil  t. 
Gund  (Wis.)  1031. 

f  X.     Bervloea  and  eompenaation. 

The  rule  that,  where  employe  after  entire 
contract  wrongfolly  terminates  it,  be  cannot 
recover,  does  not  apply  where  contract  has 
been  terminated  by  employer  for  cause. — Hilde- 
brand  v.  American  Fine-Art  Co.  (Wis.)  268. 

The  rule  that,  where  rights  of  parties  are 
reciprocal,  the  full  performance  is  necessary 
to  claim  benefits  thereunder,  does  not  apply  to 
one  failing  to  complete  his  contract  because 
prevented  Dy  the  other  party. — Hildebrand  v. 
American  Fine-Art  Co.  (Wis.)  268. 

Where  a  servant  is  prevented  by  sickness  o» 
discharge  from  performing  his  contract  he  is 
entitled  to  recover  for  services  rendered  sub- 
sequent to  recoupment  for  damages.— Hilde- 
brand V.  American  Fine-Art  Co.  (Wis.)  268. 

_A  person  rightfully  discharged  under  an  en- 
tire contract  for  labor  must  sue  on  the  con- 
tract, and  not  on  a  quantum  meruit. — Hilde- 
brand V.  American  Fine-Art  Co.  (Wis.)  268. 

In  an  action  for  services  rendered  by  em- 
ploye discharged  for  cause,  the  employer  may 
recoup  the  damages  he  is  legally  entitled  to. 
— Hildebrand  v.  American  Fine-Art  Co.  (Wis.) 
268. 

In  an  action  to  recover  for  part  performance 
of  a  contract  against  the  party  who  has  right- 
fully terminated  it,  the  amount  recoverable  is 
the  contract  rate  for  services  up  to  the  time  of 
discharge.— Hildebrand  v.  American  Fine-.irt 
Co.  (Wis.)  268. 

Rule  as  to  effect  of  terminating  an  entire  con- 
tract for  labor  on  the  right  of  one  seeking  com- 
pensation for  part  performance  thereof  deter- 
mined.— Hildebrand  v.  American  Fine-Art  Ca 
(Wis.)  268. 

I  3.     IfMter'a   UabiUty   for   injuries   to 
servant. 

A  mill  hand,  injured  in  attempting  to  clear 
the_  space  between  a  guide  and  circular  saw, 
which  became  blocked  by  reason  of  a  defect 
in  the  guide,  held  guilty  of  contributory  negli- 
gence. —  Deering  v.  (^anfield  &  Wheeler  60. 
(Mich.)  874. 

An  employer  is  not  bound  to  inspect  what  he 
has  no  reason  to  believe  any  of  nis  employes 
would  interfere  with,  and  which  none  of  them 
has  a  right  to  interfere  with.— Sdhwandt  v. 
William  Wright  Co.  (Mich.)  1107. 

Evidence  AWd  to  show  employe  was  injured 
by  his  contributory  negligence.^^hwandt  v. 
William  Wright  Co.  (Mich.)  1107. 

In  an  action  for  the  death  of  a  servant,  hM, 
that  he  was  working  within  the  scope  of  his 
employment,  and  the  duty  of  the  master  as  to 
warning  him  had  been  fully  performed.— Davis 
V.  Port  Huron  Engine  &  Thresher  Co.  (Mich.) 
1125. 

Under  Gen.  St.  1894,  t  2248,  dangerous  ma- 
chinery must  be  guarded  to  protect  employes, 
whether  operating  it  or  liable  in  the  discharge 
of  their  duties  to  injury  therefrom.— C'hris- 
tianson  v.  Northwestern  Compo-Board  Co. 
(Minn.)  826. 

Where  person  chargeable  with  duty  of  guard- 
ing dangerous  machinery  omits  to  do  so,  he  is 
chargeable  with  negligence. — Christianson  v. 
Northwestern  Compo-Board  Co.  (Minn.)  826. 

Facts  held  not  to  show  such  serious  danger 
not  apparent  to  a  servant  that  the  master's 
failure  to  warn  him  thereof  would  constitute 
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neirligence.— Wagner  t.  Piano  Mfg.  Ob.  (Wis.) 

The  conductor  and  brakeman  on  a  freiglit 
train,  who  negligentir  I<-ave  the  train  stand- 
ing on  the  track  without  displaying  the  proper 
signals,  are  fellow  aerrants  of  a  fireman  on 
another  train,  who  is  injured  bj  a  collision  re« 
suiting  from  such  negligence. — MacCarthy  T. 
Whitcomb  (Wis.)  707. 

§  4.     —  lUska  assaaked  117  ■•rvaat. 

In  an  action  for  the  death  of  a  servant.  hM, 
that  decedent  had  aagumed  the  risk. — Davis  ▼. 
Port  Huron  Engine  &  Thieeher  Co.  (Mich.) 
1125. 

E^T!dence  in  action  for  injuries  caused  by  de- 
fective machinery  held  to  show  tiat  plaintiff 
had  assumed  the  risk. — Bartley  v.  Howell 
(Minn.)  107. 

Evidence  AeM  to  shew  that  an  employe  did 
not  assume  hazard  causing  his  injury.— Cbris- 
tianson  v.  Northwestern  Compo-Board  C!o. 
(Minnj  826. 

Evidence  held  to  show  that  the  employs  as- 
sumed the  risk  of  the  danger  by  which  he  was 
injured.— Kramer  v.  Willy  (Wis.)  4SX). 

Plaintiff  held  to  have  assumed  the  risk  of 
the  want  of  repair  of  the  appliances  with 
which  he  worked.— Relyea  v.  Tomahawk  Pulp 
&  Paper  Co.  (Wis.)  960. 

Plaintiff  held  to  have  assumed  the  risk  by 
which  he  was  injured.— Relyea  ▼.  Tomahawk 
Pttlp  &  Paper  Co.  (Wis.)  900. 

I  5.     —   Actions. 

A  charge  held  faulty  as  failing  to  distin- 
guish between  acts  done  in  the  performance 
of  the  master's  duty  to  the  servant  and  acts 
done  in  discharge  of  a  duty  which  the  master 
might  properlv  commit  to  another  without  lia- 
bility for  negligence.— Scott  v.  Chicago  0.  W. 
Ry.  Co.  (Iowa)  631. 

Evidence  in  action  for  injuries  to  employ  £  hdd 
to  show  no  negligence  on  the  part  of  defendant. 
— Sargee  v.  Clark  Can  Co.  (Mich.)  1105. 

In  action  against  employer  for  injuries  caused 
by  defective  appliances,  proof  of  changes  after 
the  accident  held  inadmissible. — Lally  v.  (brooks- 
ton  Lumber  Co.  (Minn.)  157. 

In  action  for  injaries  caused  by  defective  ap- 
plinnees.  h^ld  error  to  refuse  to  instruct  that. 
If  Kuard  erected  for  protection  was  insufficient, 
which  plaintifiF  knew,  by  remaining  he  volun- 
tarily assumed  the  risk.— Lally  v.  Crookstoo 
Lumber  Co.  (Minn.)  157. 

Evidence  in  action  for  injuries  to  employ^ 
held  to  show  defendant  negligent  In  failing  to 
protect  dangerous  machinery. — Christiansou  v. 
Northwestern  Compo-Board  Co.  (Minn.)  826. 

Where  there  is  no  dispute  as  to  the  respec- 
tive duties  of  servants  employed  by  the  same 
master,  the  question  whether  they  are  fellow 
servants  is  for  the  court. — MacCarthy  v.  Whit- 
comb (Wis.)  707. 

In  an  action  by  a  sen^ant  against  a  master 
for  injuries,  evidence  held  insufficient  to  war- 
rant a  verdict  that  there  was  negligence  on  the 
{>art  of  the  master.— Dunlavey  v.  Racine  Mal- 
eable  &  Wrought  Iron  Co.  (Wis.)  1025. 

I  6.     Liabilities    for    iainrlea    ta    third 
peraonui. 

Employer  held  not  liable  for  injuries  caused 
li.v  negligence  of  his  servant  in  acts  outside  the 
scope  of  his  employment. — Schulwits  T.  Delta 
Lumber  Co.  (Mich.J  1075. 

MATERIALITY. 

Of  alteration  of  written  instrument,  see  "Al- 
teration of  Instruments." 

Of  evidence  in  civil  actions,  see  "Evidence," 
I  3. 


MEASURE  OF  DAMAGES. 

See  "Damages."  i  4. 

MECHANICS'  LIENS. 

}    1.    RIkM  to  Uen. 

Evidence  held  to  show  that  plaintiff  furnished 
materials  to  a  subcontractor  for  the  erection  of 
a  building  and  is  entitled  to  a  lien  thereon. — 
Pittsburg  Plate-Glass  Co.  v.  Sisters  of  the  Sor- 
rowful Mother  (Minn.)  829. 

Where  the  owner  requested  and  supervised 
the  doing  of  extra  work  by  a  subcontractor's 
successor,  not  provided  for  hj  the  original 
contract,  he  is  liable  therefor. — Wambold  T. 
Gehring  (Wis.)  117. 

Where  contractor  conld  not  recover  because 
of  not  having  done  the  work  as  agreed  in  pro- 
ceedings to  enforce  mechanics'  liens,  subcon- 
tractors coald  not  recover.— Houlahan  t.  Oark 
(Wis.)  676. 

I  2.     Proeeedlncs  to  perfeet. 

Facts  held  not  to  show  a  fraudulent  claim 
of  mechanic's  lien  largeW  in  excess  of  the 
amount  due.— Hulburt  v.  Just  (Mich4  872. 

Where  a  notice  of  a  subcontractor's  lien  com- 
plied with  Rev.  St.  1806,  «  3315,  allegations 
tberein  of  the  owner's  promise  of  payment  to 
the  subcontractor  held  surplusage,  and  not 
prejudicial  to  the  owner. — Wambold  v.  Gehring 
(Wis.)  117. 

Under  Rev.  St.  189S,  H  3315,  3320,  claim 
for  mechanic's  lien  by  subcontractors  heid  bad 
as  not  stating  all  material  facts. — Scott  t^ 
Christianson  (Wis.)  658. 

I  3.    WalTOV,     dlsekarse,     release,     and 
satisfaction. 

An  overdraft  on  a  bank  by  a  contractor  claim- 
ing a  mechanic's  lien  on  the  property  of  a  for- 
mer cashier  of  the  bank  luild  not  to  have  been 
allowed  solely  on  the  credit  of  such  former  cash- 
ier, and  that  the  drawer  was  liable  thereon. 
— Hnlbnrt  v.  Just  (Mich.)  872. 


MEMORANDA. 


)T    { 


Statute  of,"  I  2. 

MERGER. 

Of  mortgage  into  fee,  see  "Mortgages,"  {  5. 

MINES  AND  MINERALS. 

I  1.    Pvblic  Btlneral  lands. 

In  an  action  to  restrain  a  trespass  to  a  min- 
ing claim,  a  judgment  for  the  defendant  was 
properly  rendered  on  the  findings  of  fact. — Be- 
gan V,  Whittaker  (S.  D.)  803. 


MINORS. 


See  "Infanta." 


MISREPRESENTATION. 

See  "False  Pretenses";    "Fraud." 

By  agent,  see  "Principal  and  Agent,"  {  2, 

By  insured,  see  "Insurance,"  {  4. 

MODIFICATION. 

Of  Judgment  or  order  on  appeal,  see  "AppelU 

and  Ei-ror,"  |  28. 
Of  lease,  see  "Landlord  and  Tenant,"  |  1. 


INDCX. 
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tMONEY  RECEIVED. 

Recovery  of  payment  In  general,  see  "Fayajent," 

§  1. 
of  tax  paid,  see  "Taxation,"  §  6. 

A  complaint  in  an  action  to  recover  for  mon- 
ty  received  by  defendant  for  insursnre  on  its 
stork,  including  plaintiff's  carriage,  held  not 
sustainied  on  proof  by  plaintiff  that  no  claim 
for  its  value  was  made  to  or  adjusted  by  the 
insurance  company.— Jotmston  v.  Charles  Ab- 
tesch  Co.  (Wis.)  348. 

A  complaint  for  mouey  had  and  received, 
safficient  at  comiBon  law,  held  not  within  Kev. 
St.  1888,  ;  2646,  requiring  a  complaint  to  con- 
tain a  plain  and  concise  statement,  etc.,  and 
hence  not  bad  on  demurrer,  since  section  2t>()8 
requires  the  allegations  of  a  pleading  to  be  lib- 
erally construed,  etc. — Thompson  v.  Town  of 
Elton  (Wis.)  425. 

MORTGAGES. 

See  "Building  and  Loan  Associations." 

Agents,  see  "Principal  and  Agent,"  i  2. 

Cancellation  of  mortgage  for  usury,  see  "Us- 
ury," {  1. 

Failure  to  record  as  fraud  on  creditor,  see 
"Fraudulent  Conveyances,"  {  1. 

Of  homestead,   see  "Homestead,"  |  2. 

Personal  property,  see   "Chattel  Mortgages." 

Priority  as  against  judgment,  see  "Judgment," 
f  14. 

over  jndgment,  see  "Judgment,"  {  11. 

ReformatioB,  see  "Reformation  of  Instraments." 

Venae  of  action  for  canoellation,  see  "Venne," 
!  1. 

S   1.    Reqiiiattes  snd  Talldlty. 

Evidence  held  to  show  consideratloo  to  rap- 
port mortgage  in  suit.— Morris  t.  Linton  (Neb.) 

Evidence  held  not  sufficient  to  show  that  a 
deed  absolnte  on  its  face  was  given  as  a  mort- 
gage.—Larson  T.  Dutiel  (S.  D.)  1006. 

i  2.     ConstvmotlMi  <utd  opoxatloa. 

Facts  held  to  show  that  a  subsequent  mort- 
gage was  taicen  with  notice  of  a  prior  mort- 
gage and  was  subject  to  the  rights  of  the 
owner  thereof.— Foy  v.  Armstrong  (Iowa)  753. 

Mortgagors  Jield  not  to  be  permitted  to  set  up 
a  tax  title  to  defeat  the  mortgage. — Chamber- 
Iain  V.  Forbes  (Mich.)  253. 

Special  paving  assessments  held  within 
clause  of  mortgage  imposing  on  mortgagor  the 
duty  of  paying  taxes  and  assessments  promptly. 
—National  Life  Ins.  Co.  v.  Butler  (Neb.)  437. 

Where  mortKage  is  conditioned  that  on  de- 
fault the  mortgagee  may  pay  delinquent  taxes 
and  assessments,  and  may  declare  the  whole 
debt  due  and  foreclose,  the  mortgagee  may  not 
only  make  such  payments,  but  declare  the  debt 
due,  and  proceed  immediately  to  collect  it. — 
National  Life  Ins.  Co.  v.  Butler  (Neb.)  437. 

Agreement  in  mortgage  to  pay  taxes  before 
they  become  delinquent  held  not  fulfilled  by 
payment  on  the  day  they  become  delinquent — 
National  Life  Ins.  Co.  v.  Bntler  (Neb.)  437. 

f  3.     Rlcbts  KBd  liablUttM  of  »MtlM. 

Amendment  of  complaint,  which  is  a  restate- 
ment of  complaint  demurred  to,  is  properly 
stricken  from  the  files. — Curl  v.  Foebler  (Iowa) 
811. 

Where  defendants'  dafanlt  only  entitled  plain- 
tiff to  the  premiKes,  and  not  to  a  money  judg- 
ment, plaintiff  cannot  maintain  an  action  at 
law  on  the  instrument. — Curl  v.  Foehler  (Iowa) 
811. 

Right  to  additional  lien  where  mortgagee 
purchases  tax  claims  is  statutory  and  absolute. 
— Endress  T.  Shove  (Wis.)  653. 


f  Where  mortgages  of  realty  pocchaaes  tax 
claims  thereon,  the  liens  thereof  are  extin- 
gnished;  but  a  lien  is  created  ia  favor  of  the 
mortgagee  for  the  amount  thereof.— Bndreas  v. 
Shove  (VV'is.)  (553. 

I  <4.     AsslsBBtnat  mt  Bimptsmce  or  dsM. 

A  aabsequent  purchaser  of  mortgaged  prop- 
erty AeU  entitled  under  the  evidence  to  credit 
for  a  payment  made  to  the  mortgagor  as 
against  an  assignee  of  the  note  and  mortgage. 
— McKinley-Lauuing  Loan  &  Trunt  Co.  v.  (Gor- 
don (Iowa)  816. 

Where  mortgagee  selh  one  of  the  several 
mortgiige  notes,  but  dees  not  assign  mortgage, 
Hole  right  to  foreclose  remains  in  mortgagee.— 
Northern  (3attle  Co.  v.  Munro  (Minn.)  910. 

f  5.  Transfer  of  property  aiortsased 
or  df  eanlty  of  redemptlan. 
The  rigfets  of  the  purchaser  of  a  mortgagor's 
interest  after  mortgage  recorded  held  not  such 
as  to  require  merger  of  the  lien  into  the  fee 
of  the  purchasing  mortgagee.— Kilmer  v.  Han- 
nifan  (Iowa)  16. 

A  mortgage  held  not  to  merge  In  the  fee, 
when  the  niortKiigee  purchased  the  property  in- 
cumbered.— Kilmer  v.  Hannifan  (Iowa)  16. 

A  purchaser  of  land  subject  to  a  mortgage 
cannot  resist  payment  thereof,  against  the  ven- 
dor who  owns  the  mortgage,  on  toe  ground  that 
there  was  no  consideration  given  Uierefor. — 
Foy  V.  ArvMtrong  (Iowa*  753. 

Where  grantee  accepts  covenants  to  pay  in- 
cumbrance on  land,  the  agreement  is  based  on 
a  sufficient  consideration.— rGtameau  t.  Kendall 
(Neb.)  291. 

i  0.    Pagrasemt  vr  perfovMittmee   itf   eoa- 
dltloa,  rekeSMe,  bmA  satisfmatioB. 

The  settlement  of  a  mortgage  debt  by  the 
owner  of  the  land  with  the  original  mortgagee, 
who  had  transferred  the  mortgage,  held  not  to 
extinguish  it. — Foy  v.  Armstrong  (Iowa)  758. 

Evidence  held  not  to  show  any  agreement 
that  compensation  for  services  of  a  wife  should 
be  applied  in  payment  of  the  mortgage  due  by 
the  husband  and  wife  toparty  to  whom  serv- 
ices were  rendered.— Wright  r.  Hnbbard 
(Mich.)  572. 

Nonresidence  of  mortgagee  is  not  sufficient 
to  relieve  mortgagor  from  i>ayment  of  interest 
—Adams  v.  Greig  (Mich.)  1078. 

Mortgagor  of  past-due  mortgage  Md  not  re- 
lieved from  paying  interest  before  he  is  ready 
to  pay  both  principal  and  interest — ^Adams  v. 
Greig  (Mich.)  1078. 

After  demand  of  payment  and  refusal  by 
mortgagor,  he  is  not  relieved  from  payment  of 
interest.— Adams  v.  Greig  (Mich.)  1078. 

The  filing  In  the  county  court  of  the  mort- 
gage debt  as  a  claim  against  the  decedent's 
estate  while  foreclosure  is  pending  hrld  not  a 
release  of  the  mortgage. — National  Life  Ins. 
Oo.  V.  Fitzgerald  (Neb.)  948. 

f  7.     Foreolesnre   by  ezerelse   of  power 
of  sale. 

A  purchaser  of  lands  at  a  mortgage  fore- 
closure did  not  lose  his  right  to  proceed  sum- 
marily by  agreeing  for  a  valid  consideration  to 
an  extension  of  the  period  for  redemption. — 
Audretsrh  v.  Hurst  (Mich.)  746. 

I  Mortgagor,  as  person  actually  occupying 
I  mortgaged  premises,  held,  under  the  evideuce, 
]  entitled  to  the  notice  of  foreclosure  under  a 
power,  as  prescribed  in  Gen.  St  1894,  g  6032. 
I  —Cutting  T.  Patterson  (Minn.)  172. 

'  I  8.     Foreeloavre  by  aetioa. 

Complainant  held  not  guilty  of  laches  in  not 
bringing  suit  to  foreclose  a  mortgage  for  four 
years  after  coming  of  age,  where  he  had  no 
knowledge  of  the  existence  of  ■uab  mortgage 
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until  a  short  time  before  the  commencement  of 
the  Bult.— Olmstead  v.  Taylor  (Mich.)  740. 

Where  two  pieces  of  property  are  covered  by 
mortgage,  and  foreclosure  is  made,  and  inter 
est  of  mortgagor  in  one  piece  is  sold  by  a  re- 
ceiver and  in  the  other  by  execution,  the  right 
of  mortgagor  to  compel  the  enforcement  of 
foreclosure  decree  determined. — Leonard  T. 
Frazer  (Mich.)  960. 

Where,  on  foreclosure,  a  receiver  of  rents 
and  profits  has  been  appointed,  whether  the 
mortgagor  or  another  is  entitled  to  the  same 
cannot  be  determined  in  collateral  action,  where 
all  interested  parties  are  not  before  the  court. 
— Esch  V.  White  (Minn.)  238. 

Evidence  in  action  to  foreclose  examined, 
and  held  to  sustain  judgment  for  defendants.— 
Orient  Ins.  Co.  v.  Hayes  (Neb.)  57. 

Decree  of  foreclosure  in  suit  by  mortgagee, 
who  had  transferred  notes  to  holder  for  value, 
held  not  a  bar  to  a  subsoquent  foreclosure  by 
the  holder. — Connecticut  Trust  &  Safe-Deposit 
Oo.  V.  Fletcher  (Neb.)  59. 

Decree,  in  bo  far  as  it  directs  a  sale  on  fore- 
closure, held  not  affected  by  a  modification  as 
to  the  personal  liability  of  one  defendant. — 
National  Bank  of  Commerce  v.  Kinkead  (Neb.) 
70. 

Where  plaintiff  in  foreclosure  purchases  the 

groperty  and  obtains  deficiency  judgment,  and 
e  thereafter  sells  ir  for  the  amount  of  the 
decree  and  costs,  it  cannot  affect  his  rights  as 
to  the  deficiency.— Stover  v.  Stark  (Neb.)  286. 

Where,  in  answer,  execution  and  delivery  of 
a  note  and  mortgage  plended  in  petition  are 
admitted,  the  burden  is  on  defendant  to  prove 
some  fact  showing  want  of  ownership. — Bank 
of  Stockham  v.  Alter  (Neb.)  300. 

Where  mortgage  provides  that  the  failure  of 
any  of  the  conditions  shall  cause  entire  debt 
to  become  due,  on  the  election  of  mortgage,  the 
commencement  of  foreclosure  is  a  sufficient  no- 
tice of  such  election. — National  Life  Ins.  Oo.  v. 
BuUer  (Neb.)  437. 

Where  by  decree  In  foreclosure  sale  Is  to  be 
made  by  disqualified  person,  party  complaining 
should  assail  the  decree  directly,  and  not  by  mo- 
tion to  vacate. — Eddy  v.  Kimerer  (Neb.)  540. 

Answer  in  suit  to  foreclose  a  lien  under  a 
quitclaim  deed  Jteld  to  plead  a  conclusion  only, 
and  that  facts  relied  on  to  constitute  fraud 
must  be  specifically  pleaded. — First  Nat.  Bank 
V.  Orosshans  (Neb.)  542. 

Evidence  in  action  to  foreclose  lien  secured 
by  quitclaim  deed  Iwld  to  support  decree  for 
plaintiff.— First  Nat.  Bank  v.  Grosshans  (Neb.) 

Deficiency  Judgment  on  foreclosure,  under 
Code  prior  to  amendment  of  1897,  could  not  be 
rendered  until  after  report  of  sale.— Parmele  v. 
Schroeder  (Neb.)  562. 

Finding  of  trial  court  as  to  amount  of  de- 
ficiency on  report  of  foreclosure  sale,  and  ren- 
dition of  judgment,  are  judicial  functions. — 
Parmele  v.  Schroeder  (Neb.)  562. 

Whether  mortgagor  is  personally  liable  for 
debts  secured  cannot  be  determined  on  appeal 
from  decree  of  foreclosure. — Morris  r.  Linton 
(Neb.)  565. 

In  an  action  to  foreclose,  defendant,  liable 
for  a  deficiency  judgment,  may  on  proper 
grounds  obtain  the  appointment  of  a  receiver. 
— Philadelphia  Mortgage  &  Trust  Co.  v.  Oyler 
(Neb.)  809 ;  President,  etc.  of  Insurance  CSo. 
of  North  America  v.  Same,  Id. 

Where  mortgaged  premises  are  probably  in- 
snfiic'ient  to  satisfy  the  mortgage  debt,  and  the 
property  is  deteriorated  and  taxes  accumulate. 
It  justifies  the  appointment  of  a  receiver  to  col- 
lect rents  and  preserve  the  property. — Phila- 


delphia Mortgage  &  Trust  Oo.  v.  Oyler  (Neb.) 
899;  President  etc.,  of  Insurance  (3o.  of  North 
America  v.  Same,  Id. 

Evidence  examined,  and  held  sufficient  to  sup- 
port an  order  for  the  appointment  of  a  receiv- 
er. —  Philadelphia  Mortgage  &  X^ust  Co.  v. 
Oyler  (Neb.)  899 ;  President,  etc.,  of  Insurance 
Co.  of  North  America  v.  Same,  Id. 

A  judgment  fixing  the  personal  liability  at 
defendants  in  a  foreclosure  suit  can  only  be 
reviewed  after  a  deficiency  judgment  rendered. 
—National  Life  Ins.  Co.  t.  Fitzgerald  (Neb.) 
lf4o. 

Under  Civ.  Code  (Gomp.  Laws,  §§  4358,  4330), 
Code  Civ.  Proc.  (Comp.  Laws,  §  5015),  and  Rev. 
Code  1877,  §  17,  held,  that  the  court  had  au- 
thority to  appoint  a  receiver  in  an  action  to 
foreclose  a  mortgage.— Roberts  v.  Parker  (S. 
D.)69L 

Under  Code  Civ.  Proc.  (Oomp.  Laws,  |  5015), 
the  insolvency  of  the  mortgagor  is  not  a  pre- 
requisite condition  to  the  appointment  of  a  re- 
ceiver in  foreclosure.— Roberts  v.  Parker  (S. 
D.)  691. 

In  action  to  enforce  mortgage  there  must  be 
a  foreclosure  and  sale  as  the  statute  provides, 
unless  waived,  regardless  of  interest  of  mort- 
gagor in  the  premises.— Endress  t.  Shove 
(Wis.)  653. 

(  9.     Sale. 

On  foreclosure  by  a  junior  mortgagee,  where 
senior  mortgagee  was  not  a  party,  held,  that 
the  interest  of  the  mortgagor  and  owner  in  the 
premises  was  properly  appraised,  and  the  sale 
was  regular.— Globe  Loan  &  Trust  Co.  t.  EI- 
ler  (Neb.)  4a 

Evidence  held  not  to  show  the  property  was 
appraised  on  foreclosure  so  low  as  to  be  con- 
structively fraudulent— Globe  Loan  &  Trost 
Oo.  V.  EUer  (Neb.)  48. 

Where  officer  has  made  sale  in  accordance 
with  decree  of  foreclosure,  the  court  should  con- 
firm it. — National  Bank  of  Commerce  v.  Kin- 
kead (Neb.)  70. 

Where  the  evidence  on  objections  to  an  ap- 
praisement as  too  low  is  conflicting,  the  finding 
will  not  be  disturbed.— National  Bank  of  Com- 
merce V.  Kinkead  (Neb.)  70. 

Where  there  was  one  valid  appraisement, 
and  a  sale  for  more  than  two-thirds  thereof, 
it  is  ^ood,  though  there  was  another  invalid 
appraisement. — National  Bank  of  Commerce  v. 
Kinkead  (Neb.)  70. 

Proceedings  confirming  sale  of  real  estate 
under  foreclosure  found  regular.— Brand  v.  Gar- 
nean  (Neb.)  7G. 

Order  of  court  setting  aside  first  appraise- 
ment on  foreclosure  without  application  htid 
not  to  affect  the  rights  of  the  parties.— Brand 
▼.  Garneau  (Neb.)  76. 

Under  C!ode.  $  495,  where  real  estate  has 
been  appraised,  and  twice  offered  for  sale,  and 
not  sold  for  wnnt  of  bidders,  a  new  apiiraise- 
ment  is  proper. — Brand  v.  Garneau  (Neb.)  76. 

Refusal  to  vacate  foreclosure  sale  on  gronnd 
that  appraisement  was  fraudulent  held  proper, 
where  objection  to  confirmation  contains  no  al- 
legation of  fraud. — President,  etc.,  of  Insurance 
Co.  of  N<»'th  America  v.  Ackerman  (Neb.)  287. 

An  appraisement  for  purpose  of  foreclosure 
sale  cannot  be  attacked  after  the  sale,  except 
for  fraud. — President,  etc.,  of  Insurance  Co.  of 
North  America  v.  Ackerman  (Neb.)  287. 

The  coart,  on  objection  to  confirmation  of 
judicial  sale,  will  not  inquire  whether  person 
making  sale  is  a^ent  or  attorney  of  creditors, 
where  no  fraud  is  alleged. — Eddy  t.  Kimerer 
(Neb.)  540. 

Within  the  appraisement  law,  Talne  of  jndf> 
ment  debtor's  interest  in  land  is  difference  be- 
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t-ween  gross  value  and  amoant  of  prior  Ueas.— 
Eddy  V.  Kimerer  (Neb.)  540. 

8  10.   Kcdemptlon. 

Action  for  an  accounting  nnder  a  mortgage 
and  to  redeem  k«W  governed  by  the  10-year 
limitation  of  Comp.  Laws,  |  4856.— Houts  t. 
Olson  (S.  D.)  1015. 

MOTIONS. 

Amendment  of  Jndgment,  see  "Judgment"  8  5. 

Direction  of  verdict  in  civil  actions,  see  "Trial," 
{  6. 

For  reliearing,  see  "Appeal  and  Bl'ror,"  f  13. 

New  trial  in  criminal  prosecutions,  see  "Crim- 
inal  Law,"   {  12. 

Opening  or  setting  aside  default  Judgment,  see 
"Judgment,"  S  2. 

Relating  to  pleadings,  see  "Pleading,"  §  6. 

After  rendition  of  judgment  for  a  party,  he 
is  not  chargeable  with  notice  of  subsequent  mo- 
tions without  actual  notice. — Perry  t.  Kaspar 
(Iowa)  22. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  Sdiool  Dis- 
tricts," i  1. 

Amendment  of  city  charter  as  impairment  of 
obligation  of  contracts  with  city,  see  "Consti- 
tutional Law,"  {  4. 

Assessments  for  municipal  improvements  as  tak- 
ing property  without  due  process  of  law,  see 
"Constitutional  Law,"  i  6. 

Indemnity  for  liability  for  defects  in  streets,  see 
"Indemnity." 

liability  of  dty  to  relieve  poor,  see  "Paupers," 
S  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Street  railroads,  see  "Street  Railroads." 

Water  supply,  see  "Waters  and  Water  Ctonrs- 
es,"  §  4. 

i  1.     Crektion,       alteration,       ezlsteaee, 
and  dissolution. 

Where  adjacent  territory  has  been  annexed 
to  a  city  for  school  purposes  by  its  board  of 
education,  under  Laws  1887,  c.  47,  §  122,  it  will 
be  presumed  that  the  board's  finding  that  the 
application  for  annexation  was  made  by  a 
majority  of  the  electors  in  the  territory  was 
based  on  competent  proof. — Redfield  School 
Dist.  No.  12  V.  Redfield  Independent  School 
Dist.  No.  20  (8.  D.)  180. 

Under  Laws  1888,  c.  326,  being  the  general 
charter  law,  and  L,aws  1893,  c.  312,  f  72,  a 
special  charter  city,  organized  after  the  passage 
of  the  first  act,  may  surrender  its  special  char- 
ter and  adopt  the  general  charter  law. — Somo 
Lumber  Co.  v.  Lincoln  County  CWis.)  10^. 

I  S.     IiCKlslatlTe    ooBtroI    of    municipal 
acts,  richts,  and  lUblUtlea. 

Ordinance  whereby  a  city  vacated  certain 
streets,  in  order  that  the  land  might  be  con- 
veyed to  a  railroad  company  for  depot  pur- 
poses, held  not  invalid  on  the  ground  that  the 
ordinance  imposed  no  obligation  on  the  cail- 
road.— Spitzer  v.  Runyan  (Iowa)  782. 

I   3.     Frooeedlnga    of    connoil    or    other 
(OTeminc  Itody. 

Where  the  question  of  the  reasonableness  of 
a  municipal  ordinance  is  in  issue,  all  reasonable 
doubts  are  to  be  resolved  in  favor  of  the  munici- 
pality.—Stafford  V.  Chippewa  Val.  Electric  R. 
Co.  (Wis.)  1036. 

I  4.     Officers,  acents,  and  employia. 

The  governor's  appointee,  under  the  act  of 
1901  establishing  a  department  of  public  works 
for  Detroit,  held  not  entitled  to  mandamus  to 
compel  the  delivery  of  the  office  to  him;  the 
legislature  having  exceeded  its  authority  in  pro- 


viding for  sucb  provisional  appointment. — More- 
land  V.  Millen  (Mich.)  882. 

The  city  controller,  by  accepting  a  bond  from 
a  superintendent  of  public  works  appointed  by 
the  governor  under  Act  1901,  held  not  to  have 
ratified  the  act  and  appointment. — Morelaud  v. 
Millen  (Mich.)  882. 

An  appointment  by  the  governor  under  the 
act  of  1901  being  void,  a  vacancy  existed  in 
the  office  therein  created  which  might  be  at  once 
filled  by  the  mayor;  tiie  provisional  appoint- 
ment provided  for  in  such  act  not  invalidating 
the  whole  act.— Moreland  v.  Millen  (Mich.)  882. 

City  board  of  health  hdd  empowered  to  fix 
the  compensation  of  a  physician  employed  by 
them  without  interference  from  the  city  coun- 
cil.—Pease  V.  Common  Council  of  City  of  Sagi- 
naw (Mich.)  1082. 

Under  Gen.  St.  1894,  c.  10,  a  village  council 
may  discharge  a  village  marshal  by  mere  vote 
of  a  majority  on  motion. — State  v.  Schram 
(Minn.)  155. 

A  village  marshal  is  a  public  officer,  and  must 
execute  the  oath  prescribed  by  law. — State 
V.  Schram  (Minn.)  155. 

Evidence  in  action  against  police  ofiBcer  for 
using  unnecessary  force  Aeld  to  require  submis- 
sion of  issue  to  jury.— Seitner  v.  Ransom 
(Minn.)  158. 

Where  police  officer,  acting  within  his  official 
capacity,  nsed  more  force  than  was  necessary, 
whereby  plaintiff  was  injured,  the  sureties  on 
bis  official  bond  are  liable. — Seitner  v.  Ran- 
som (Minn.)  158. 

Where  a  police  officer,  in  directing  move- 
ments of  team  on  public  street,  caused  injury 
to  occupant  of  wagon,  held,  that  whether  he 
was  acting  as  a  private  person  or  as  a  po- 
lice officer,  and  whether  unnecessary  force  was 
used,  are  questions  for  the  jury. — Seitner  t. 
Ransom  (Minn.)  158.  ■ 

Under  the  charter  of  the  city  of  Little  Fblls, 
the  city  attorney  need  not  be  an  admitted  at- 
torney at  law.— State  v.  Nichols '  (Minn.)  717. 

A  city  charter  construed,  and  held,  that  the 
salary  of  a  city  attorney  must  be  fixed  by 
council  at  the  time  of  his  appointment. — State 
T.  Nichols  (Minn.)  717. 

Under  Const,  art.  13,  S  9,  all  officers  in  towns, 
cities,  and  villages  that  were  known  at  the  time 
of  the  adoption  of  the  constitution  must  be 
elected  or  appointed  by  same  authority  of  the 
particular  locality  interested. — O'Connor  v.  (Sty 
of  Fond  du  Lac  (Wis.)  327. 

Laws  1897,  c.  247,  extending  term  of  chief  of 
police  in  a  certain  city,  entitled  him  to  bold 
such  place  and  receive  emoluments  until  his 
successor  was  appointed. — O'Connor  v.  City  of 
Fond  du  Lac  (Wis.)  327. 

Const,  art.  13,  §  9,  relating  to  the  term  of  of- 
fice of  the  city  officials,  held  to  apply  to  the  po- 
lice department. — O'Connor  v.  City  of  Fond  du 
Lac  (Wis.)  327. 

Act  of  legislature  appointing  police  force  in 
city  held  an  unconstitutional  interference  with 
local  affairs. — O'Connor  v.  City  of  Fond  du  Lac 
(Wis.)  327. 

Act  of  legislature  extending  term  of  office  of 
policeman  of  city,  so  as  to  keep  him  in  place 
for  any  period,  regardless  of  municipal  author- 
ity, had  unconstitutional. — O'Connor  v.  City  of 
Fond  du  Lac  (Wis.)  327. 

Under  Superior  City  Charter,  H  11,  18,  21,  a 
fireman  held  to  be  a  city  officer. — Nelson  v. 
aty  of  Superior  (Wis.)  412. 

I  5.     Contraota  in  Keneral. 

An  action  for  money  had  and  received  held  to 
lie  for  money  loaned  to  a  city  and  used  by  it 
for  its  legitimate  purposes. — Thompson  v.  Town 
of  Elton  (Wis.)  425. 
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That  a  city's  contract  -with  a  water  comtmny 
was  ultra  vires  in  granting  an  exclusive  priTi- 
lese  was  no  defense  to  an  action  for  hydrant 
rentals  due  uader  the  contract.— Monroe  Wa- 
terworks Oo.  T.  CSty  of  Monroe  tWii.)  685. 

I  6.     Public  ImproTementa. 

A  citT  is  not  liable  for  the  injury  to  a  lot 
cansed  by  the  overflow  of  surface  water,  where 
the  owner  utetructed  the  natural  drainage  and 
the  city  has  not  appreciably  increased  the  flow. 
—Hoffman  t.  CSty  of  Muscatine  (Iowa)  17. 

Where  a  city,  in  improving  its  streets,  turns 
surface  water  in  slightly  increased  quantitiea 
on  a  lot  that  is  below  grade,  it  is  not  liable  for 
damages,  if  no  injury  would  have  occurred  had 
the  lot  been  up  to  grade. — Hoffman  v.  City  of 
Muscatine  (Iowa)  IT. 

A  city  may  not  divert  large  quantities  of  sur- 
face water,  and  turn  it  through  a  drain  or  chan- 
nel onto  a  private  lot.— Hoffman  v.  Ci^  of  Mus- 
catine (Iowa)  17. 

A  town  is  not  liable  to  pay  for  tile  purchased 
and  used  by  its  officers  solely  for  the  purpose 
of  draining  private  property.-— Bggert  v.  Temple- 
ton  (Iowa)  19. 

Under  Code,  H  858,  1370,  1373,  a  notice  ot 
appeal  from  an  assessment  by  the  council  act- 
ing as  a  board  of  review,  served  on  an  alder- 
man, who  had  been  elected  chairman  pro  tem. 
of  the  council,  held  improper. — Frost  v.  Board 
Of  R«view  of  City  of  Oskaloosa  (Iowa)  770. 

More  than  10  years  after  sale  for  dty  as- 
sessment the  landowner  cannot  set  up  a  slight 
irregularity  to  defeat  the  assessment  in  action 
to  cancel  the  ■sale.— Tuller  v.  City  of  Detroit 
(Mich.)  lOeo. 

Minneapolis  (Sty  Charter,  c.  10,  §  8,  relating 
to  «pecial  improvements  and  assessments  there- 
tor,  heid  to  provide  (or  a  publication,  which  is 
a  sufficient  notice  to  the  property  owner  of  the 
institution  of  the  proceedings  in  question. — 
State  V.  PiUsbuty  (Minn.)  175. 

Minneapolis  CSty  Cbarter,  c  10,  t  8,  relating 
to  special  improvements,  ?ield  to  provide  a  suf- 
ficient opportunity  to  a  property  owner  to  be 
beard  as  to  all  matters  involved  tn  the  pro- 
posed improvement.— State  v.  Pillsbury  (Minn.) 
175. 

A  Judgment  in  an  action  to  recover  a  special 
assessment  held  erroneous,  in  that  it  ordered  a 
certain  part  of  the  assessment,  equal  to  the 
cost  and  the  benefits  to  the  property,  to  be  ex- 
cluded from  the  judgment.— State  v.  Pillsbury 
(Minn.)  175. 

Election  held  in  village  by  order  of  the  coun 
cfl,  pursuant  to  Gen.  St.  S§  121G,  1217,  to  do 
termine  as  to  the  con.stvurtion  of  an  electric 
light  plant,  held  not  invalid  for  failure  to  pub- 
lish resolution  10  .days  before  the  date  set  for 
t^e  election. — Hamilton  v.  Village  of  Detroit 
(Minn.)  883. 

Form  of  proposition,  in  election  under  Gen. 
St.  SI  1216,  1217,  to  determine  question  of  con- 
struction by  village  of  electric  light  plant,  held 
snfficiently  definite. — Hamilton  v.  Village  of 
Detroit  (Minn.)  9^3. 

Notice  of  election  to  determine  construction 
of  electric  light  plant,  given  either  by  publish- 
ing or  postiuK,  held  a  sufficient  compliance  with 
the  law.— Hamilton  t.  Village  of  Detroit 
(Minn.)  033. 

Where  a  special  assessment  was  levied  in 
•nbstantial  compliance  with  the  statute,  and  no 
substantial  defect  is  shown,  a  judgment  re- 
fusing to  enforce  the  lien  in  favor  of  the  pub- 
lic will  be  reversed.— John  v.  Connell  (Neb.) 
82. 

The  provision  of  Omaha  charter  as  to  ascer- 
tainment of  damages  before  ordering  the  grad- 
ing of  a  street  held  mandatory. — John  t.  Con- 
nell (Neb.)  82. 


Facts  alleged  and  proved  held  sufficient  to 
support  a  judgment  for  defendant  in  an  action 
to  recover  on  assigned  claims  against  a  city  tor 
building  a  sewer. — Nichols  v.'  uty  of  Superior 
(Wis.)  42a 

A  party  famishing  materials  to  one  who  had 
contracted  to  erect  and  deliver  a  lighting  plant 
to  a  city  held  not  entitled  to  sue  on  the  con- 
tractor's bond. — Electric  Appliance  Co.  v.  Unit- 
ed States  Fidelity  &  Guaranty  Co.  (Wis.)  &1& 

Surety  on  contractor's  bond  held  released  by 
acts  of  the  other  party  thereto.— Electric  Ap- 
pliance Co.  V.  United  States  Fidelity  &  Guar- 
anty Co.  (Wis.)  648. 

i  7.  ITse  and  reenlatlon  of  public  pl»- 
oes,  pvapasty,  aad  vrorks. 
Under  Code,  {  699,  a  city  cannot  require  a 
citisen  to  construct  a  drain  across  his  lot  to 
carry  off  surface  water  accumulated  by  improve- 
ment of  its  streets.— -Hoffman  r.  Ci^  of  Mus- 
catine (Iowa)  17. 

Under  Code,  {  888,  a  dty  having  vacated 
certain  streets  had  to  have  power  to  convey  the 
same  to  a  railroad  for  depot  purposes. — Spitzer 
V.  Runyan  (Iowa)  782. 

Action  of  city  in  vacating  certain  streets,  in 
order  to  convey  the  same  to  araihroad  for  de- 
pot purposes,  in  consideration  of  the  railroad's 
abolishing  certain  grade  crossings  by  putting 
in  a  viaduct  and  subway,  Md  not  inralid.— 
Spitzer  v.  Kunyan  (Iowa)  782. 

In  an  action  to  abate  a  fence  and  a  shed  al- 
leged to  be  maintained  in  a  street,  the  com- 
plaint was  properly  dismissed  where  the  title  to 
the  property  to  which  the  fence  and  died  were 
appurtenant  was  in  defendant's  wife. — Oook  v, 
Bellack  (Wis.)  326. 

A  dty  has  no  right  to  erect  and  maintain  a 
water  tank  or  other  permanent  stmctnTc  on  a 
street,  which  does  not  aid  public  travel,  and 
which  injuriously  affects  the  benefidal  enjoy- 
ment of  the  premises  of  an  abutter,  or  his 
means  of  ingress  or  egress. — Davis  v.  CSty  of 
Appleton  (Wis.)  515. 

Action  to  compel  removal  of  obst^ction  in 
highway  held  authorized  by  resoluti3n  of  city 
council.— City  of  Chippewa  Falls  t.  Hopkins 
(Wis.)  663. 

t  8.     Torts. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  a  bale  of  hay  falling  off  a  platform 
erected  over  a  sidewalk,  an  instruction  held 
erroneous  in  assuming  that  there  was  evidence 
tending  to  prove  that  the  platform  was  used 
for  storing  hay  thereon. — Parmenter  v.  City  of 
Marion  (Iowa)  90. 

Code,  g  753,  held  to  impose  a  mandatory,  and 
not  a  discretionary,  dut^  on  municipalities  to 
keep  the  streets  in  repair  and  free  from  nui- 
sances and  obstructions,  and  hence  an  action 
against  a  city  for  injuries  received  on  its  side- 
walk will  lie. — Parmenter  t.  Gty  of  Marion 
(Iowa)  00. 

A  platform  15  feet  long  and  6  feet  wide, 
which  was  built  8%  feet  above  a  sidewalk  5% 
feet  wide,  nnd  which  was  used  in  loading  and 
unloading  bales  of  hay  from  wagons  in  the 
street,  held  not  an  obstruction  in  the  street. — 
Parmenter  v.  City  of  Marion  (Iowa)  90. 

In  an  action  against  a  municipality  for  in- 
juries received  by  a  bale  of  bay  falling  from  a 
platform  erected  over  a  sidewalk,  evidence  that 
only  once  before  had  a  bale  fallen  on  the  walk 
held  insufficient  to  sustain  a  finding  that  the 
city  had  knowledge  of  the  improper  use  of 
the  platform. — Parmenter  v.  City  of  Marion 
(Iowa)  90. 

In  an  action  against  a  city  for  injuries  re- 
ceived by  a  bale  of  hay  falling  off  a  platform 
erected  over  a  sidewalk,  the  negligence  of  the 
occupant  of  the  building,  and  not  of  the  city, 
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teU  "the- pToximftte-cmise  -ol  the  injury. — Par-] 
■Milter  T.  CSty  of  Marion  (Iowa)  90. 

Under  an  allpgiition  that  defendant  had  no- 1 
'tfee  of  the  unsafe  condition  of  the  walk  on  i 
wbich  plaiutilSf  was  injured  long  before  and  at  i 
tte  time  of  the  accident,  evidence  held  admissi-  ■■ 
He  to  show  its  nnsafe  condition  prior  to  the  , 
■BcMent— Parker  v.   City  of  Ottumwa  (Iowa)  I 

Where  defendant  offered  evidence  tending  to  ! 
akow  that  the  sidewalk  on  wliich  plaintiff  was  ' 
■ajured  was  in  good  repair  before,  at,  and  after 
Ae  accident,  evidence  that  repairs  were  made 
Mear  the  place  in  question  after  the  accident 
Arid  admissible  in  rebuttal. — Parker  v.  City  of 
Ottumwa  (Iowa)  805. 

A  description  of  the  manner  in  which  injn- 
■ieB  were  received  from  a  defect  in  a  city 
atreet  in  a  notice  to  the  city  lield  a  sufficient 
«atnpliance  with  Comp.  Laws,  i  3173. — Brown 
V.  City  «f  Owosso  (Mich.)  256. 

A  statement  in  a  notice  of  injury  that  per- 
•Mi  injured  by  a  defect  in  street  claims  certain 
damages  held  sufilcipnt  compliance  with  Comp. 
Iaws,  §  3173.— Brown  v.  City  of  Owosso 
iUich.)  256. 

Where  the  notice  of  injury  received  from  a 
^Efective  sidewalk,  as  required  by  Comp.  Laws, 
S  3173,  is  reasonably  dehnite,  the  city  council 
cannot  refuse  to  act  thereon  till  after  the  time 
Car  filing  such  notice,  and  then  reject  the  claim 
flor  informality  in  the  notice.— Brown  v.  City  of 
Owosso  (Mich.)  256. 

Whether  a  sidewalk  was  reasonably  safe  and 
St  for  travel  held  to  be  a  question  for  the  jury 
«Bder  the  evidence. — Williams  v.  Oty  of  West 
Bay  aty  (Mich.)  45S. 

Instructions  in  an  action  to  recover  damages 
flDr  hijaries  caused  by  defect  in  street  consider- 
ed, and  held  to  present  no  reversible  error. — 
Johnson  v.  Walsh  (Minn.)  910. 

A  question  of  contributory  negligence  of  a 
driver,  where  horse  and  buggy  were  injared  by 
^fect  in  a  highway,  is  for  the  jnry. — Orer- 
»eck  V.  aty  of  Rapid  City  (S.  D.)  090. 

The  question  whether  excavations  in  a  street 
iverv  properly  guarded  held  one  for  the  jury. — 
Ov«rpeck  v.  Oty  of  Rapid  City  (S.  D.)  990. 

Failure  to  give  notice  to  city  of  injury  caus- 
ed by  defective  street,  as  prescribed  by  Rev.  St. 
%  13S9,  niny  be  objected  to  at  any  stage  of  an 
«ction  therefor. — O'CJonnor  v.  City  of  Fond  du 
IcfC  (Wis.)  327. 

In  an  action  against  a  municipality  for  in- 
fnries  received  by  reason  of  a  defective  side- 
walk, evidence  that  planlu  in  the  walk  were 
■atten  for  some  distance  on  either  side  of  the 
where  the  accident  occurrod  is  admissi- 
to  show  that  the  city  had  notice  of  the 
kad  condition  of  the  walk. — Viellesse  t.  CSty 
mt  Oreen  Bay  (WU.)  665. 

An  act  of  the  legislature  authorizing  a  city 
to  construct  a  sewer  lifid  to  confer  no  implied 
aurthority  to  pollute  the  waters  of  a  navigable 
atream  to  the  detriment  of  riparian  owners. — 
WiDchell  T.  City  of  Waukesha  (Wis.)  668. 

Bvidence  held  sufficient  to  show  that  a  sewer 

■a  maintained  constitnted  a  nuisance  and  to 

'  CBtitle  plaintiff  to  an  injunction  restraining  its 

■laintenance. — ^Winchell  t.  City  of  Waukesha 

<Wis.)  668. 

§  9.     Fiscal    mamaKement,    pnliUo    debt, 
securities,  and  taxation. 

la  the  absence  of  constitutional  prohibition, 
tte  legislature  possesses  unlimited  power,  and 
way  authorize  a  city  to  impose  or  omit  specihc 
taxes  on  street-railroad  companies,  as  it  shall 
see  fit  in  each  particular  case. — Detroit  Citizens' 
St.  Ry.  Co.  V.  Common  Oonncil  of  (Sty  of  De- 
troit (Mich.)  9& 


Immunity  of  a  street-railroad  company  from 
taxation,  arising  from  a  contract  with  the  city 
to  take  a  part  of  its  earnings  in  lieu  of  tax- 
es, held  assignable  under  section  15  of  the 
street-railway  law.— Detroit  CStizens'  St.  By. 
Co.  V.  Common  Council  of  (Sty  of  Detroit 
(Mich.)  96. 

A  contract  between  a  city  and  a  street-rail- 
road company,  by  which  the  city  took  a  per- 
centage of  its  earnings  in  lieu  of  taxes,  held 
valid,  though  the  city,  when  it  was  executed, 
had  no  rignt  to  impose  the  same,  but  was 
thereafter  authorized  to  do  so. — Detroit  Citi- 
zens' St.  Ry.  O).  V.  Common  Council  of  CSty  of 
Detroit  (Mich.)  96. 

No  appropriation  having  been  made  by  the 
city  council  of  the  city  of  Detroit  for  the  nse  of 
the  park  board  to  pay  for  water  for  the  opera- 
tion of  drinking  fountains,  hydrants,  «tc.,  the 
DetrMt  waterworks  was  not  entitled  to  re- 
cover from  the  park  board  for  water  so  fur- 
nished.— Board  of  Water  Com'rs  of  City  of  De- 
troit V.  Commissioners  of  Parks  and  Boolerards 
(Mich.)  1132. 

A  contract  between  a  city  and  a  water  com- 
pany that  llie  city  shall  pay  a  sum  equal  to 
all  taxes  levied  on  certain  parts  of  the  com- 
pany's plant  is  not  forfeited  as  an  exemption 
from  taxation. — Monroe  Waterworks  Co.  t. 
City  of  Monroe  (Wis.)  685. 

Rev.  St.  1898,  S  925,  subd.  142a.  prohibiting 
cities  organized  under  the  general  charter  laws 
from  levying  a  tax  for  certain  purposes  in  ex- 
cess of  8  per  cent,  of  the  assessed  valae  of  the 
taxable  property  of  the  city,  held  not  void  for 
uncertaintT.— Somo  Lumber  Co.  T.  Ijiaooln 
County  (Wis.)  1023. 

Rev.  St.  1898,  I  925,  subd.  142s,  prohibiting 
'cities  organized  under  general  chiirter  laws 
from  levying  a  tax  for  certain  purposes  in  ex- 
cess of  8  per  cent,  of  the  assessed  value  of  tax- 
al>ie  property,  is  authorized  by  Const,  art.  11,  I 
.3.-^omo  Lumber  Co.  t.  Lincoln  Omnty  (Wis.) 
1023. 

A  special  charter  city  adopting  the  general 
charter  act  in  1890  held  subject  to  Laws  1895, 
c.  ISO,  as  amended  by  Laws  1897,  c.  138,  pro- 
hibiting the  levy  of  taxes  for  certain  purposes 
in  excess  of  3  per  cent,  of  the  assessed  value  of 
its  taxable  property.— Somo  Lumber  Co.  t.  Lin- 
coln County  (Wis.)  1023. 

i  10.   Olalais  against  eorpovation. 

Failure  to  give  notice  to  the  city  of  a  claim 
against  it  is  waived,  if  no  objection  is  taken 
by  answer  or  demurrer. — O'Connor  v.  Oty  of 
Fond  du  Lac  (Wis.)  327. 

On  appeal  from  the  determination  of  a  city 
council  on  a  claim  against  the  city,  a  counter- 
claim is  permissible,  wherever  the  action  Is 
one  which  is  tried  de  novo  under  Rev.  St. 
18tiS,  §  3708.— Monroe  Waterworks  Co.  t.  Oty 
of  Monroe  (Wis.)  085. 

{II-    Actions. 

Admissibility  of  evidence  in  action  to  re- 
cover on  city  warrants  determined.— Blackman 
V.  City  of  Hot  Springs  (S.  D.)  996. 

Laws  1885,  c.  441,  snbc.  5,  §  24,  providing 
that  no  notion  shall  be  maintained  against  the 
I  city  imtil  the  claims  have  been  presented  to 
the  council,  held  not  applicable  to  an  action  sole- 
ly for  eiiuit.ibie  relief. — Davis  v.  CSty  of  Apple- 
ton  (Wis.)  315. 

Laws  18.S5,  c.  441,  suhc.  6,  (  24,  providing 
that  no  action  shall  be  maintained  against  a 
city  until  the  claims  have  been  presented  to 
the  council,  held  not  a  condition  precedent,  and 
hence  compliance  need  not  be  alleged. — Davis 
v.  Qty  of  Appleton  (Wis.)  515. 


MUTUAL  INSURA 


See  "Insurauce,"  {  14. 


igitizcd  by 
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MUTUAL    INSURANCE    COMPANIES. 

See  "Insurance,"  |  1. 

NAMES. 

Miemomer  of  party  in  attadiment,  see  "Attach- 
ment," I  2. 

NATIONAL  BANKS. 

See  "Banks  and  Banking,"  {  8. 

NAVIGABLE  WATERS. 

See  "Waters  and  Water  Courses." 

{    1.     Lands  under  water. 

Where  a  meandered  navieable  stream  runs 
through  a  government  subdivision  of  land,  a 
patent  of  such  subdivision  does  not  convey  ti- 
tle to  the  land  in  the  stream  between  the  mean- 
der lines. — Dashiel  v.  Harshman  (Iowa)  85. 

Where  a  body  of  water  is  not  a  river,  yet  Is 
reasonably  constant  in  character,  it  is  a  pond  or. 
lake,  and  the  limits  thereof  are  the  natural 
shore,  though  water  does  not  constantly  stand 
at  that  point— Illinois  Steel  Co.  t.  Bilot  (Wis.) 
402. 

NEGLIGENCE. 

By  particular  classes  of  parties,  see  "Carriers," 
ii  2,  3;    "Municipal  Corporations,"  {  8. 

employers,  see  "Master  and  Servant,"  Jf 

9-6. 

railroad  companies,  see  "Railroads,"  ({  8- 

6. 

Causing  death,   see   "Death,"   {  1.  • 

Condition  or  use  of  particular  species  of  prop- 
ert.v,  works,  or  machinery,  see  Bridsres,"  S  2; 
"Highways,"  S  3;  "Railroads,"  §i  3-6; 
"Street  Railroads,"  §  2. 

Of  person  injured  by  street  car,  see  "Street 
Railroads,"   §   2. 

Of  servant,  see  "Master  and  Servant,"  §$  3-6. 

Person  injured  at  railroad  crossing,  see  "Rail- 
roads," §  4. 

f  1.     Frozimate  eanse  of  injury. 

An  instruction  that  defendant  would  not  be 
liable  for  injuring  plaintiff  while  defendant 
was  engaged  in  beating  a  horse,  if  defendant 
exercised  reasonable  care  to  avoid  the  injury, 
liM  erroneous. — Osborne  v.  Van  Dyke  (Iowa) 
784. 

Where  defendant,  while  beating  a  horse,  ac- 
cidentally hit  plaintiff,  it  was  error  to  charge 
that  it  was  not  material  for  the  jury  to  find 
whether  or  not  the  act  of  defendant  in  strik- 
ing the  horse  was  unlawful.— Osborne  y.  Van 
Dyke  (Iowa)  784. 

{  2.     Aotions. 

The  mere_  fact  that  an  accident  happens  and 
a  person  is  injured  Tield  to  raise  no  presumption 
of  negligence,  unless  the  thing  causing  the  ac- 
cident is  shown  to  be  in  possession  and  under 
the  control  of  the  party  charged  with  negli- 
gence.—Johnson  V.  Walsh  (Minn.)  910. 

An  instruction  that  there  must  be  a  eloee 
"casual"  relation  between  the  first  cause  and 
final  result,  in  order  to  constitute  proximate 
cause,  held  erroneous. — Dehsoy  v.  Milwaukee 
Electric  Ry.  &  Light  Go.  (Wis.)  973. 

NEGOTIABLE  INSTRUMENTS. 

See  "Bills  and  Notes." 


NEW  PROMISE. 


Within  statute  of  limitations, 
of  Actions,"  i  2. 


see  "Limitation 


NEWSPAPERS. 

That  defendant  reduced  the  subscription 
price  of  his  paper  from  $1  to  25  cents  to  in- 
crease his  subscription  list  to  secure  the  county 
printing  hfUl  not  to  prevent  such  subscribers 
from  being  bona  fide  within  the  meaning  oS 
Code,  i  441.— Smith  t.  Rockwell  (Iowa)  632. 

NEW  TRIAL 

See  "Ejectment,"  {  3. 

In  criminal  prosecutions,  see  "Oiminal  Law," 

«  12. 
Necessity  of  motion  for  purpose  of  review,  ae« 

"Appeal  and  Error."  §  4. 
OiK'ning  or  vacating  judgment,  see  "Judgment," 

§  6. 

§    1.    Gronads. 

In  determining  a  motion  for  a  new  trial,  the 
court  is  not  limited  to  the  consideration  of  such 
portion  of  the  charges  as  had  been  specifically 
excepted  to. — McCann  y.  Ullman  (Wis.)  493. 

NOMINAL  DAMAGES. 

See  "Damages,"  {  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nonsuit" 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Condition  precedent  to  action,  see  "Action,"  8  1. 
Of  motion  made  after  judgment,  see  "Motions." 
Of   particular    facts,    acts,    or   proceedings,    see 
"Attachment"    {    3;     "Lis    Pendens";     "Me- 
chanics' Liens,"  §  2;    "Trial,"  S  1- 

action  or  process,  see  "Process,"  §  2. 

appeal,  see  "Appeal  and  Error,"  {  6. 

appeal  from  decision  of  county  commission- 
ers, see  "Counties,"  §  2. 

appeal  from  justice,  see  "Justices  of  the 

Pence,"  i  6. 

expiration  of  period   of   redemption  from 

tax  sale,  see  "Taxation,"  f  8. 

levy  of  execution,  see  "Execution,"  {  1. 

loss  insured  against,  see  "Insurance."  |  9. 

nonpayment  or  protest  of  bill  or  note,  see 

"Bills  and  Notes,"  §  5. 

prerequisite  to  issuance  of  tax  deed,  see 

"Taxation,"  |  9. 

Right  of  mortgagor  to  notice  of  foreclosure 
sale,    see   "Mortgages,"   {   7. 

Sufficiency  of  notice  of  injury  on  defective  Mid- 
way, see  "Municipal  Corporations,"  S  8. 

of  publication  for  municipal  improyements, 

see  "Municipal  Oon>orntions,"  §  6. 

To  purchaser,  see  "Vendor  and  Purchaser,"  |  4. 

NUISANCE. 

Maintenance  of  city  sewer  a  nuisance,  see  "Mu- 
nicipal Corporations,"  S  8. 

Violation  of  liquor  laws,  see  "Intoxicating  liq- 
uors," §  5. 

(  1.     Prlyate  anlsaaees. 

One  who  has  wrongfully  maintained  a  dam 
across  a  navigable  stream,  whereby  lands  are 
overflowed,  for  40  years,  acquires  a  prescriptive 
right  to  overflow  such  lands  as  against  the  own- 
ers thereof,  but  can  acquire  no  right  by  pre- 
scription to  maintain  the  dam  as  against  the 
public. — Charnley  v.  Shawano  Water-Power  & 
Kiver-Improvcmeut   Co.    (Wis.)   507. 

Under  Rev.  St.  1898,  i  3180,  a  petition  for 
an  injunction  held -aot  objectionable  ia  tailing 
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to  allege  anr  of  the  conditions  prescribed  in 
the  statute  in  hiec  verba. — Winchell  t.  City  of 
Wauliesba  (Wis.)  668. 

I  2.    Pnblle  nvlaanoea. 

Where  decree  in  suit  to  restrain  nuisance  pro- 
Tides  means  for  abating  the  same,  defendajit 
could  not  relieve  himself  from  liability  for  con- 
tempt by  showing  that  it  had  adopted  the 
means  provided  in  the  decree,  which  failed. — 
Northwood  v.  Barber  Asphalt  Pnv.  Co.  (Mich.) 
724. 

In  proceedings  for  contempt  in  falling  to  abate 
a.  nuisance  as  deci*eed,  Wrf,  that  defendant 
must,  if  the  methods  provided  for  in  the  decree 
failed  to  abate  the  uuisance,  try  other  means 
or  close  its  works. — Northwood  v.  Barber  As- 
phalt Pa7.  Co.  (Mich.)  724. 

After  decree  in  suit  to  abate  a  nuisance 
commanding  defendant  to  do  certain  things, 
and  also  restraining  him  from  maintaining  the 
nuisant'p,  hehl  that  the  latter  clause  must  be 
enforced.— Northwood  v.  Barber  Asphalt  Pav. 
Co.  (Mich.)  724. 

A  mere  pnrpresture  is  liable  to  abatement  in 
#  snit  in  equity  by  the  attorney  general,  though 
It  be  not  a  public  nuisance.— Hicks  v.  Smith 
<AVis.)  512. 

A  complaint  being  to  abate  a  purpresture,  al- 
so claimed  to  be  a  private  nuisance,  but  the 
oroof  showing  that  the  purpresture  invaded  pub- 
lic rights  only,  held,  that  it  was  the  duty  of  the 
court  to  render  judgment  of  abatement.— Hicks 
V.  Smith  (Wis.)  512. 

OBLIGATION  OF  CONTRACT.  ' 

Laws  impairing,  see  "Omstitntional  Law,"  |  4. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  $  3. 

OFFICERS. 

Agreements  to  secure  appointment  to  office,  see 
"•Contracts,"  §  1. 

Particular  classes  of  officers,  see  "District  and 
Prosecuting  Attorneys";  "Judges";  "Justices 
of  the  Peace";  "Receivers";  "Sheriffs  and 
Constables." 

assessors  of  taxes,  see  "Taxation,"  t  4. 

bank   officers,   see  "Banks  and  Banlcing," 

§§  1.  2. 

corporate  officers,  see  "(Jorporations,"  JS  4, 

4. 

county  officers,  see  "Counties,"  i  2. 

insurance  companies,  see  "Insurance,"  |  1. 

municipal  officers,  see  "Municipal  Corpora- 
tions,"   i   4. 

school    officers,    see    "Schools   and    School 

Districts,"   (  1. 

state  officers,  see  "States,"  J  1. 

Quo  warranto,  see  "Quo  Warranto." 

Bight  of  county  to  recover  extra  compensation 
paid    to   officer,    see    "Payment,"    §    1. 

validity  of  agi-eement  to  accept  reduction 

in    salary   as   affected   by   public   policy,   see 
"Contracts,"  §  1. 

i   1.    Appointment,      qnsllfleation,     and 
tenure. 

Where  village  marshal  fails  to  take  oath 
prescribed  by  law,  he  cannot  recover  compensa- 
tion as  a  de  facto  officer,  though  he  performs 
services.— State  v.  Schram  (Minn.)  15o. 

The  legislature  can  abolish  any  office  it  has 
created.— Dinsmore  v.  State  (Neb.)  446. 


Judgment. 


OPENING. 

"Judgment,"  !i  2.  & 


OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  IL 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  g  4. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 

ORDINANCES. 

Municipal  ordinances,  see  "Municipal  O>rpora- 
tlons,"  8  3. 

PARENT  AND  CHILD. 

See  "Infants." 

Actions  for  wrongful  death,  see  "Death,"  |  1. 

PAROL  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  f  10. 
In  criminal  [x-osecutions,  see  "Omiinal  Law," 
{  7. 

PARTIES. 

Admissions  as  evidence,  see  "Evidence,"  i  6. 

Entitled  to  sue  on  municipal  contractor's  bond, 
see  "Municipal  Corporations,"  S  6. 

In  particular  actions  or  proceedings,  see  "Judg- 
ment," f  8;    "Mandamus,"  i  3. 

action  to  set  aside  decree  of  divorce,  see 

"Divorce,"  $  1. 

foreclosure  of  tax  lien,  see  "Taxation,"  f 

S. 

on  appeal  or  writ  of  error,  see  "Appeal 

and  Eiror,"  §g  3,  5. 

Interpleading,   see   "Interpleader." 

Persons  concluded  by  judgment,  see  "Judg- 
ment," §  10. 

Rights  and  liabilities  as  to  costs,  see  "Costs," 

To  contracts,   see   "CJontracts,"    §   2. 
To  conveyances,  see  "Fraudulent  Conveyances," 
§  2. 

f   1.    Plaintiffs. 

Where  a  third  party  worked  a  farm  rented 
by  plaintiff,  and  had  an  iuterest  in  the  proceeds 
of  the  crops  after  debts  were  paid,  plaintiff 
could  maintain  action  on  contract  of  sale  of 
crops  signed  by  the  third  party.— Fair  v.  Mar- 
tin (Mich.)  2. 

I   2.     New  parties  and  oIutnEe  of  parties. 

After  a  default  judgment,  AeZd  no  abuse  of 
discretion  in  making  it  a  condition  of  inter- 
vention that  the  judgment  be  set  aside  and 
plaintiff  allowed  to  amend  his  complaint,  and 
the  rights  of  the  parties  be  determined  by 
trial.— Allen  v.  Coe  (Wis.)  492. 

§  3.     Oefeots,    objeotions,    and    aaaend- 
ment. 

Where  objection  to  defect  of  parties  is  tak- 
en by  answer,  and  at  the  trial  no  motion  is 
made  to  dismiss  because  of  such  defect,  it  is 
waived.— Mason  v.  St,  Paul  Fire  &  Marine  Ins. 
Co.  (Minn.)  13. 

Defect  of  parties  plaintiff,  appearing  on  face 
of  complaint,  held  waived.— Mason  t.  ^  Paul 
Fire  &  Marine  Ins.  Co.  (Minn.)  13. 

PARTITION. 

{    I.    Actions  for  partition. 

Where,  in  partition  and  accounting,  claims 
known  to  the  parties  were  not  presented  until 
after  final  submission  of  the  case,  hdd  no  abuse 
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of  discretion  to  refuse  to  open  it^-Bab7  t. 
Downs  (Iowa)  808. 

Eyidenee  in  a  suit  for  partition  hdd  insulB- 
cient  to  show  defendants  to  be  equitable  own- 
ers.—Ruby  y.  Downs  (Iowa)  808. 

Where  tenant  has  leased  his  interest  to  his 
co-tenant,  he  cannot  in  partition  be  chargtsd 
with  repairs  made  during  the  tenancy,  in  the 
absence  of  special  agreement  for  compensa- 
tion.—Schmidt  T.  Constans  (Minn.)  173. 

PARTNERSHIP. 

I    1.    The  reUtisa. 

Participation  in  profits  is  not  decisiTe  of 
the  existence  of  a  partnci-ship. — Garrett  t.  Ke- 
publican  Pub.  Oo.  (Neb.)  537. 

Where  there  is  no  question  of  estoppel,  per- 
sons cannot  be  held  to  be  partners  in  spite  of 
their  intention  not  to  be  such.— Garrett  v.  Re- 
publican Pub.  Oo.  (Neb.)  537. 

Whether  a  written  contract  creates  a  part- 
nership is  to  be  determined  by  the  intention  of 
the  parties.— Garrett  v.  Republican  Pub.  Co. 
(Neb.)  537. 

Contract  construed,  and  htid  not  a  partner- 
ship agreement. — Garrett  ▼.  Republican  Pub. 
Co.  (Neb.)  537. 

i  2.     Mutual  riglits,  datles,  and  Uablll- 
tles  of  partners. 

Where  money  deposited  in  bank  to  the  cred- 
it of  a  partnership  was  drawn  out  by  one  of 
the  partners  and  loaned  to  parties  who  failed, 
and  stock  in  a  corporation  was  taken  in  the 
name  of  the  partnership  in  payment  of  the 
debt,  with  the  knowledge  and  consent  of  the 
other  partners,  the  transaction  was  partnership 
business. — Comstock  v.  McDonald  (Mich.)  579. 

Where  a  partnership  agreement  provides  that 
the  partners  shall  receive  a  salary  oat  of  the 
proceeds  of  the  business,  the  surriTing  partners 
are  not  entitled  to  hare  such  salary  continued 
after  the  partnership  has  been  dissolTed  by  the 
death  of  one  of  the  partners,  nor  are  they  enti- 
tled to  other  compensation  for  thrir  serrices  in 
winding  up  the  affairs  of  the  partnership. — 
Comstock  V.  McDonald  (Mich.)  579. 

Facts  held  to  show  that  amounts  paid  yearly 
to  partners  out  of  the  proceeds  of  the  firm 
bnsmess  were  sa,laries.  and  not  a  dirision.  of 
assets.— Comstock  ▼.  McDonald  (Midi.)  579. 

{  3.     Klgbts  and  UabUlttes  a«  to  tUrd 
persona. 

Eridence  held  to  show  that  account  sued  on 
was  a  partnership  debt. — Schroder  y.  Pinch 
(Mich.)  454. 

In  an  action  on  a  partnership  debt,  nonjoio- 
der  of  defendant's  partner  can  only  be  raised 
by  plea  in  abatement.  —  Schroder  v.  Pinch 
(Mich.)  464. 

The  fact  that  one  is  a  partner  of  a  firm 
owning  part  of  logs  driven  under  a  pooling  ar- 
rnncement  between  the  owners  docs  not  prevent 
him  from  purchasing  lienable  claims  and  en- 
forcing them  against  the  logs  driven. — Dufur 
V.  Paulson  (Wis.)  966. 

I  4.    Betirement  and  admlMlon  of  part> 
ners. 

Where  defendant's  decedent  became  a  mem- 
ber of  a  firm  by  purchasing  one-third  of  a  re- 
tiring partner's  interest,  the  other  partners 
purchasing  the  other  two-thirds,  and  notes  sign- 
ed by  the  partners  individually  were  given  in 
payment,  tne  estate  should  be  charged  with 
one-third  of  the  interest  which  was  paid  on 
these  notes  with  partnership  funds. — Comstock 
V.  McDonald  (Mich.)  579. 

In  an  action  against  defendant  for  milk  sold 
to  a  partnership,  the  complaint  Mid  to  only  al- 
lege a  cause  of  action  on  defendant's  promise 


to  pay  the  firm's  debts.— McGibbon  t.  WalA 
(W&.)  ,400. 

I  5.     Dlssolntion,    settlement,    sad     *•• 
oonntlnc. 

Where  the  purpose  of  a  partnership  is  ende& 
except  to  collect  and  distribute  the  proceeds  of 
the  sale  of  its  property,  a  referee  and  receive* 
should  be  appointed  to  close  its  afEaiis. — Taylor 
V.  Wells  (Iowa)  30. 

A  defendant  who  had  no  connection  with  a 
partner's  default,  out  of  which  the  cause  of  ac- 
tion arose,  cannot  be  held  liable  in  suit  for  an. 
accounting.— Taylor  v.  Wells  (Iowa)  30. 

After  the  debts  of  a  partnership  have  beea 
paid,  the  land  belonging  to  the  partnership  ia 
considered  realty,  and  not  personalty,  for  pnr- 
poses  of  distribution  on  dissolution.— Comstock 
V.  McDonald  (Mich.)  57a 

PART  PAYMENT. 

Within  statute  ot  limitationB,  aee  "Limitatiai 
of  AcUons,"  }  2. 

PASSENGERS. 

See  "Oarriers,"  f  3. 

PATENTS. 

For  public  lands,  see  "Public  Lands,"  |  1. 

PAUPERS. 

I  1.     SottleawnA  ajsd  reaoTaL 

Persons  receiving  aid  out  of  the  soldiers*  re- 
lief fnnd  of  a  county  acting  under  the  coan^ 
system  cannot  gain  a  settlement  therein.— Jn- 
neau  County  r.  Wood  (bounty  (Wis.)  387. 

I  2.     Support,  serrioea,  and  espenaea. 

Statute  requiring  towns  to  support  poor  p^ 
sons  in  certain  cases  does  not  permit  private 
party  to  relieve  such  person  and  charge  the 
town  with  expenses,  without  contract — Patrick 
V.  Town  of  Baldwin  (Wis.)  274. 

There  is  no  legal  obligation  on  a  municipal- 
ity, in  absence  of  statute,  to  relieve  poor  p€a«- 
sons;  and  the  corporation  is  not  liable  to  a 
private  person  therefor.— Patrick  v.  Town  a( 
Baldwin  (Wis.)  274. 

Where  the  law  imposes  mi  municipality  the 
duty  of  maintaining  poor  person,  neglect  at 
proper  otflcers  will  not  operate  as  an  implied 
request  to  private  party  to  sapply  the  needy 
person's  wants. — Patrick  v.  Town  of  Baldvria 
(Wis.)  274. 

Under  Rev.  St.  1898,  t  1512,  *eM,  that  a 
county  could  recover  from  the  town  wherein  tbe 
persons  relieved  had  their  legal  settlement  the 
amount  expended  for  relief  furnished  nonreri- 
dent  paupers,  though  they  resided  in  the  state; 
the  relief  having  been  furnished  by  a  town 
within  the  county  and  reimbursed  by  the  conn- 

I  ty.— Portage  County  v.  Town  of  Neshkoro  fWia> 

'414. 

PAYMENT. 

See   "Accord   and  Satisfaction";    "Oompromise 

and   Settlement";    "Tender." 
By  garnishee,  see  "Garnishment,"  g  4. 
Of  particular  classes  of  obligations  or  liabilities^ 

see  "Insurance,"  f  12:    "Mechanics'   Liens," 

§  3;    "Mortgages,*'  S  6. 
Taxes,  see  "Taxation,"  g  6. 
Part  payment  within  statute  of  limitationB,  see 

"limitation  of  Actions,"  g  2. 

f    1.     Reoovery  of  payments. 

Where  supervisors  allow  additional  ctHnpea- 
sation  to  the  county  clerk  for  performing  serv- 
ices which  he  is  required  to  do  to>  hia  regular 
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Uu»- 


compensation,   the   connty   may   recover   snch  I 
sum  from  the  clerk.— Wayne  Connty  y.  Reyn- 
olds (Mich.)  574. 

PENALTIES. 

For  obstructing  highway,  see  "Highwayg,"  %  3. 

PEMOEMCY  OF  ACTIOH 

■RXfect  a*  to  property  InTolved,  «ee  "IJ«  Pen- 
dens.** 

PERPETUITIES. 

Statnte  against  perpetuities  applies  where 
trustee  under  will  is  authorized  to  sell  the  real 
CBtate  and  immediately  reinvest  the  proceeds.^ — 
Kiles  T.  Mason  (Mich.)  1100. 

Will  construed,  and  clause  thereof  held  void, 
as  in  violation  of  the  statute  agniust  perpetui- 
tiss.— Niles  T.  Mason  (Mich.)  1100. 

PERSONAL  INJURIES. 

See  "Afsaolt  and  Batteir."  {  1>  "Bridges."  | 
2;   "Negligence." 

EhceeaaiTe  damages,  see  "Damages,"  |  5. 

Measure  of  damages,  see  "Dnmages,"  f  4. 

To  employe,  see  "Master  and  Servant,"  J|  3-5. 

To  passenger,  see  "Carriers,"  {  3. 

To  person  on  or  near  railroad  traclts,  8«e  "Rail- 
roads," i  5. 

To  traveler  on  highway,  see  "Highways,"  {  8; 
"Municipal  Corporations,"  8  8. 

— —  crossing  railroad,  see  "Railroads,"  {  4. 

To  trespasser  on  railroad,  see  "Railroada,"  |  8. 


PHOTOGRAPHS. 

A»  eridcnoe,  see  "Brideoce,"  |  9. 

PHYSICIANS  AND  SURGEONS. 

Bxpert  teiitimony,  see  "Evidence,"  J  IL 

On  indictment  for  practicing  medicine  with- 
out a  license,  it  is  unnecessary  to  set  forth  the 
name  of  the  person  practiced  on. — Sofield  T. 
State  (Neb.)  s4o. 

PLEA. 

In  criminal  prosecution,  see  "Criminal  Law," 
i  6. 

PLEADING. 

Allegations  as  to  particular  facts,  acts  or  trans- 
actions, see  "Adverse  Possession,*.'  {  8;  "Dam- 
ages,** t  6;    "Deeds,**  J  3. 

as  to  prpsentation  of  claim  against  a  city, 

see  "Municipal  Oorporations,"  g  11. 

fraud  in  execution  of  mortgage,  see  "Mort- 
gages,** Si  8,  9. 

statute  of  limitations,   see  "Limitation   of 

Actions.'*  f  3. 

Applicability  of  instructions  to  pleadings,   see 

"Trial,"  I  7. 
In  actions  by  or  against  particular  classes  of 

parties,  see  "(Corpora tions,*'  |  7;    "Municipal 

Pflrporations,"  {}  8,  10;    "Partnership,**  S8  3, 

4. 

attorneys,  see  "Attorney  and  Client,**  |  3. 

In     particular     actions,     or     proceedings,     see 

"Prand,**   (   2;     "Mandamus,'^'   «  3;     "Money 
Received'*;    "Qnieting  Title,**  {  2. 

abatement  ot  nuisance,  see  "Nnisanoe,**  { 

1. 
—  actions  for  causing  death,  see  "Death,"  { 

action  for  expenses  of  arbitration  of  insor- 

anoe  clnim,«see  "Insurance^**  |  10. 


-  action  for  personal  injuries,  see  "Hlgi- 
ways.*'  i  3. 

action  on  attachment  bond,  see  "Attacb- 

mcnt,"  f  5. 

•^—  action  on  note,  see  "Bills  and  Notes,"  f  6. 

-  notion  to  set  aside  conveyance  in  fraud  of 
creditors,  see  "Assigmnenta  for  Benefit  of 
Crwlitors,"   g  2. 

breach  of  contract,  see  "Cbntracts."  i  5. 

breach  of  covenant,  see  "Covenants,"  |  3. 

breach  of  official  bond  of  county  officer,  see 

"Counties,"    g   2. 

indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

petition  in  eouity  to  foreclose  tax  lien,  see 

"Taxation,"  i  9. 

pleas  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  6. 

proseention  for  otntmeting.  highway,    see 

"Highways,"  {  8. 

f  1.     Form  and  aJIegatlona  la  a;«neraL 

In  determining  whether  amended  pleading 
states  a  cause  of  action,  exhibits  attached  to 
the  original  petition,  and  by  reference  made  a 
part  thereof,  will  be  considered  a  part  of  the 
pleadings,  though  not  physically  attached  to 
amended  petition. — Bank  of  Stockham  v.  Alter 
(Neb.)  300. 


»a. 
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Plea<  •>   ajammnn   eaoss   eo 
and  affidavit  of  def eatae. 

An  averment  in  an  answer  that  plaintiff  is 
not  the  real  party  in  interest  held  a  conclnsion 
of  law,  and  insufflcient. — Each  v.  Whits'  (Minn.) 
238. 

Where  right  to  connterclalm  depends  on  stat- 
ute, defendant'  must  allege  facts  bringrng  Ms 
claim  within  the  statute. — Gurske-  r.  Kelpin 
(Neb.)  657. 

{  3.     Demnrrer  or  eaeeptlua. 

Indefinitencss  of  pleading  is  not  ground  for 
demurrer.— Stewart  v.  Bole  (Neb.)  33. 

Where  defendant  fails  to  file  a  formal  de- 
murrer to  a  couplaint,  he  cannot  raise  the  ob- 
jection that  facts  stated  are  iusufflcieat  to  con- 
stitute a  cause  of  action  by  objecting  to  the 
introduction  of  any  evidence  thereunder. — Post 
T.  Campbell  (Wis.)  1032. 

I  4.     Amonded  and  sapvlaaaentai  ^eanb> 
lugs  and  repleader, 

A  prayer  for  cancellation  of  a  deed  and  re- 
covery of  possession  of  prooerty  waa  not  ren- 
dered contradictory  by  an  amendment  asking 
that,  if  the  deed  be  found  valid,  the  grantor 
may  have  specific  performance  of  the  contract 
of  exchange  and  a  vendor's  lien. — Hogueland 
r.  Arts  (Iowa)  818. 

An  amendment  to  the  declaration  in  an  ac- 
tion  for  breach   of  warranty   in   the   sale  of- 
nursery  trees,   after  the  parties  had  gone  to 
trial,  held  improper,  as  setting  up  a  new  cause 
of  action. — Angell  v.  Pruyn  (Mich.)  268. 

Where  an  allegation  of  asugnment  of  a 
claim  to  plniutiff  was  insufflcieut,  it  was  com- 
petent for  the  court  to  allow  aii  nmendmeut. — 
Harris  v.  Chamberlain  (Mich.)  7'28. 

Allowing  limitations  to  be  set  up  in  an 
amended  answer  held  not  an  abuse  of  the  trial 
court's  discretion. — Houts  v.  Bartle  (S.  I).)  591. 

Where  evidence  showing  accord  and  satis- 
]  faction  is  iuadmissihle  under  the  pleadings  and 
'  is  admitted  for  ano'ther  purpose,  its  admission 
I  will  nut  justify  an  amendment  of  the  plead- 
I  ings  at  the  close  of  the  trial  to  raise  that  is- 
I  sue.— Mowatt  v.  Wilkinson  (Wis.)  (JCl. 

In  libel,  in  view  of  the  allegations  of  the 
complaint  and  the  fact  that  no  objection  was 
made  at  the  trial  to  the  absence  of  an  aver- 
ment that  the  matter  published  was  spoken  of 
piaintiS,  htld  not  error  to  allow  the  complaint 
to  be  so  amended  os  to  allege  that  the  matter 
concerned  plaintiS.— Robinson  v.  Ean  Claire 
Book  and  Stationery  Co.  (Wis.)  083.     QQIC 
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{  5.     Motions. 

Defendant  in  action  for  price  held  properly 
required  to  elect  between  claim  for  breach  of 
warranty  and  one  for  rescission. — Martin  t. 
Eastman  (Wis.)  359. 

§  6.     Isanes,  proof,  and  Tarianoe. 

Where  defendant  denies  the  commission  of 
a  wrongful  act  and  pleads  nothing  by  way  of 
justification,  evidence  of  justification  held  inad- 
missible—Chicago, B.  &  Q.  B.  Go.  T.  WUliams 
(Neb.)  832. 

Where  answer  admits  execution  of  contract 
sued  on,  lidd  error  to  receive  evidence  that  con- 
tract did  not  exist  at  the  time  answer  admits 
its  execution.— Faulkner  v.  Gilbert  (Neb.)  843. 

{  7.     Detect*     and     objections,     walTOV, 
and  alder  by  Terdiot  or  jndcnient. 

Where  defendant,  after  the  OTerruling  of  his 
demurrer  to  the  declaration  in  justice  court, 
went  to  trial  and  afterwards  tried  the  cause  in 
circuit  court  on  the  justice  court  pleadings,  he 
cannot  at  such  trial  rais<e  the  question  of  the 
sufficiency  of  the  declaration. — Sinsabaugb  T. 
Brown  (Mich.)  1110. 

PLEDGES. 

Pledcee  as  bona  fide  holder  of  note,  see  "Bflls 
and  Notes,"  S  4. 

Code,  H  3894,  3974,  requiring  notice  to  offl- 
cer  of  corporation  of  levy  on  corporate  stock, 
held  not  to  apply  to  special  execution  in  fore- 
closure of  a  pledge  of  stock  in  possession  of 
the  judgment  creditor.— Croft  ▼.  Cblfax  Elec- 
tric Light  &  Power  Co.  (Iowa)  761. 

Where,  in  suit  on  note,  defendant  set  up 
counterclaim  that  security  had  been  delivered 
under  agreement  that  it  should  be  returned 
when  note  was  reduced  to  certain  amount,  and 
plaintiff  claimed  such  agreement  had  been  mod- 
ified, so  that  security  should  be  held  until  the 
note  was  fully  paid,  the  burden  was  on  plain- 
tiff to  show  such  modification. — Clement,  Bane 
&  Co.  V.  Hoack  (Iowa)  7G6. 

Where  personal  property  was  loaned  at 
usurious  interest,  no  right  to  retain  the  same 
accrued  to  the  pledgee. — Scott  t.  Reid  (Minn.) 
1012. 

Where  wearing  apparel  is  pledged  and  used 
by  pledgee,  the  pledgor  may  treat  the  same  as 
a  conversion  and  recover  its  value. — Scott  t. 
Reid  (Minn.)  1012. 

Collateral  security  may  be  transferred  by 
agreement  to  a  third  party  as  trustee. — Cnn- 
nooticut  Trust  &  Safe-Deposit  Co.  v.  Fletcher 
(Neb.)  59. 

Where  a  judgment  on  a  note  against  the 
maker  and  guarantor  had  been  satisfied,  such 
satisfaction  was  no  defense  to  recovery  of  a 
judgment  on  a  note  deposited  as  collateral. — 
Flynn  r.  Washburn  Brewing  Co.  (Wis.)  066. 

POLICY. 

Of  Insurance,  see  "Insurance.** 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections."  . 

POOR  UWS. 

See  "Paupers." 

POSSESSION. 

See  "Adverse  Possession." 

Of  demised  premises,  see  "Landlord  and  Ten- 
ant." i  6. 

Retention  by  grantor  In  fraudulent  conveyance, 
see  "Fraudulent  Conveyances,"  {  1. 


POWERS. 

Of  attorney,  see   "Principal  and  Agent." 
Of  Bale  in  mortgage,  see  "Mortgages,"  {  7. 

PRACTICE. 

In  equity,  see  "Equity." 

In  justices'  courts,  see  "Justices  of  the  Peace," 

I  4. 
In  particular  dvU  actions  or  proceedmgs,   see 

"(5ontempt,"    {    1;     "Ejectment";     "Habeas 

Corpus,"  f  2;    "Interpleader";    "Mandamus." 

g  3;    "Replevin." 

condemnation    proceedings,    see    "Eminent 

Domain,"  {  2. 

Particular  proceedings  in  actions,  see  "Abate- 
ment and  Revival";  "Appearance";  "Costs"; 
"Damages,"  S  6;  "Dismissal  and  Nonsuit"; 
"Divorce,"  §  1-  "Evidence";  "Execution"; 
"Judgment";  "Jury";  "Limitation  of  Ao 
tions";  "Motions";  "Parties";  "Pleading"; 
"Process";  "Removal  of  Causes";  "Trial"; 
"Venue." 

— —  revival  of  judgment,  see  ".Tudgment,"  S  14. 

Particular  remedies  Id  or  incident  to  actions, 
see  "Garnishment";  "Injunction";  "Receiv 
ers." 

Procedure  In  criminal  oases,  see  "Criminal 
Law";    "Intoxicating  Liquors,"  g  4. 

of  particular  courts,   see  "Courts." 

on  review,  see  "Appeal  and  Error";   "Jaa- 

tices  of  the  Peace,"  J  5. 

PREFERENCES. 

In  fraudulent  conveyance,  see  "Fraudulent  Oon- 
veyances,"  {  1. 

PREJUDICE. 

Ground  for  reversal  in  dvU  actions,  see  "Ap- 
peal and  Error,"  g  20. 

PRELIMINARY  EXAMINATION. 

On  criminal  charge,  see  "Crimfaial  Law,"  g  5. 

PRESCRIPTION. 

See  "Basements,"   g  1. 
Acquisition  of  rights,  see  "Nuisance^"  g  1. 
Establishment  of  highways,  see  "Highways,"  g 
I. 

PRESUMPTIONS. 

In  civil  actions,  see  "Evidence,"  g  2, 
On   appeal  or  error,  see  "Appeal   and  Error," 
glf. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  CJient";   "Factors." 
Agency  of  partner  for  firm,  see  "Partnership," 

g  3. 
Corporate  agents,   see  "Corporations,"  g  5. 
Insurable  Interest  of  agent,  see  "Insurance,"  g 

2. 

i  1.     Tbe  relation. 

Acts  of  an  .igent  in  reference  to  prineipars 
business  constitute  evidence  to  establish  the 
authority  of  the  agent.— Best  T.  Krey  (Minn.) 
822. 

Evidence  held  to  establish  general  agency,  so 
that  person  employed  by  agent  could  recover 
for  his  services  from  the  principal. — Coggins  t. 
Higbie  (Minn.)  930. 

Power  of  attorney  held  valid,  though  not 
acknowledged,  except  to  the  extent  authorit- 
ing  conveyance  of  family  homestead. — ^Morris 
T.  Linton  (NebJ  565.  • 
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I  S.     Blchta  and  UsUlltlea  m  to  tUvd 
porsoaa. 

Stockholders  of  a  corporatloii  Md  not  liable 
for  false  representations  by  an  agent  ot  the 
corporation  by  which  a  third  person  is  iu- 
daced  to  purchase  their  stock.— Boddy  t.  Hen- 
ry (Iowa)  77L 

Hvidence  hetd  for  the  jury  oh  the  qaestion  of 
defendant  holding  out  his  brother  as  his  agent 
in  the  employment  ot  plaintiff.  —  HcCSare  t. 
Mnrphey  (Mich.)  462. 

Eridence  Add  to  show  that  one  had  implied 
authority  to  leceire  notice  of  dishonor  of  the 
bill  in  question  as  the  indorser'a  agent.— In  re 
Billings'  Estate  (Minn.)  162;  Origgs  ▼.  King, 
Id. 

Where  by  terms  of  chattel  mortgage  mort- 
gagor may  sell  to  pay  mortgage  debt,  he  is 
the  agent  of  the  mortgagee,  and  the  latter  is 
bound  by  his  representations  as  to  condition  of 
property. — National  Citizens'  Bank  t.  Ertz 
(Minn.)  821. 

Evidence  held  sufficient  to  sustain  conclusion 
that  the  agent  was  authorized  to  indorse  check 
payable  to  his  principal. — Best  t.  Krey  (Minn.) 

Power  of  attorney  JtM  to  authorize  agent  to 
mortgage  land  of  principal.— Morris  r.  Xinton 
(NebO  566. 

A  vendor  ratifies  an  unauthorised  parol  con- 
tract of  sale  made  by  his  agent  by  suing  the 
purchaser  for  the  value  of  the  property. — ^Plano 
Mfg.  Co.  T.  Miliage  (S.  D.)  E»i. 

Finding  of  fact  that  (3.  had  not  been  authoriz- 
ed by  O.  to  execute  the  contract  of  sale  saed 
on  will  be  construed  to  mean  that  the  arrange- 
ment did  not  constitute  authority  to  execute 
the  contract.— Brown  v.  Griswold  (Wis.)  363. 

Where  plaintiff's  agent  sold  a  binder  to  de- 
fendant, agreeing  that  he  might  try  it,  and,  if 
not  satisfied,  return  it,  such  agreement  was  not 
beyond  the  agent's  authority.— Warder,  Bush- 
nell  &  Glessner  Co.  v.  Fischer  (Wis.)  968. 

A  principal  who  receives  notes  and  machinery 
as  part  of  a  transaction  effected  by  an  agent 
cannot  retain  such  property  and  repudiate  a 
condition  in  the  agreement  by  which  they 
were  obtained.— Aultinan  Oo.  v.  McDonough 
(Wis.)  980. 

A  power  of  attorney  to  sell  and  convey 
lands  cannot  be  orally  extended,  so  as  to  au- 
thorize the  agent  to  mortgage  the  lands.— 
Minnesota  Stoneware  Co.  v.  McCrossen  (Wis.) 
1019. 

A  power  of  attorney  merely  to  sell  and  con- 
vey lands  does  not  authorize  the  agent  to 
mortgage  the  lands. — Minnesota  Stoneware  Go. 
▼.  McCrossen  (Wis.)  1019. 

PRINCIPAL  AND  SURETY. 

See  "Indemnity." 

Liiabilities  of  sureties  on  lx>nds  for  performance 

of  duties  of  office  or  trust,  see  "Guardian  and 

Ward,"  {  2. 
in  leffU  proceedings,  see  "Attachment,"  { 

5. 
Inability   of   surety   on    municipal   contractor's 

bond,  see  "Municipal  Corporations,"  i  6. 
On  official'  bond  of  county  officer,  see  "Ooon- 

ties,"  i  2. 

I   1.     Rights  kad  remedies  of  Biirety. 

Where  a  wife  mortgages  her  undivided  moi- 
ety  as  surety  for  her  husband,  and  the  mort- 
gagee redeems  the  husband's  moiety  from  an 
execution  against  it,  the  wife  is  entitled  to  have 
the  excess  in  value  over  the  cost  of  the  redemp- 
tion applied  on  the  debt.— Freud  r.  BoU  (Mich.) 
463. 
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In  a  soit  by  sureties  against  co-sureties  for 
contribution,  the  fact  that  the  sureties  settling 
the  claim  on  the  bend  took  an  assignment,  in^ 
stead  of  a  satisfaction  of  the  judgment  tliere- 
on,  field  not  to  prejudice  defendants. — Boutin 
V.  Btsell  (Wis.)  9&4. 

Sureties  on  a  bond  conld  recover  from  a  co- 
surety his  proportion  of  reasonable  attorney 
fee  paid  for  defending  a  siiit  on  the  bond  and 
securing  a  compromise  of  the  judgment  ttiere- 
on.— Boutin  v.  Etsell  (Wis.)  964. 

Where  some  of  the  sureties  on  a  l>ond  com- 
promised and  settied  the  judgment  thereon, 
they  could  recover  from  a  co-surety  his  propor- 
tionate share  of  the  amount  of  the  settiement, 
though  they  had  not  paid  more  than  thoir  pro- 
portion of  the  original  judgment. — ^Boutin  v. 
Etsell  (Wis.)  964. 

In  a  suit  by  sureties  against  co-sureties  for 
contribution,  the  fact  that  there  was  no  evi- 
dence that  the  principal  on  the  bond  was  in- 
solvent would  not  prevent  recovery. — ^Boutin  v. 
BtseU  (Wis.)  964, 

PRIORITIES. 

Of  claim  of  cestui  que  trust  on  funds  of  in- 
solvent trustee,   see  "Trusts,"  {  2. 
Of  mortgages,  see  "Mortgagee,"  (  2, 
Of  taxes,  see  "Taxation,^'  |  5. 


PRISONS. 


See  ••Ck>nvict8." 


PRIVATE  NUISANCE. 

See  "Nuisance,"  f  1. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGED  COMMUNICATIONS. 

Defamatoi7    communications;   see   "Libel    and 

Slander,'^  {  2. 
Disclosure  by  witness,  see  "Witnesses,"  i  2. 

PROBABLE  CAUSE. 

For  prosecution,  see  "J^alidons  Prosecution,"  | 

PROBATE. 

Of  will,  see  "WOls,"  |  8. 

PROCESS. 

Action  in  justice's  court,  see  "Justices  of  the 
Peace,"  |  4. 

Effect  of  appearance,  see  "Appearance." 

In  criminal  prosecutions,  see  "Criminal  Law," 
{  5. 

Particular  forms  of  writs  or  other  process,  see 
"Attachment,"^!  2;  "Execution";  "Manda- 
mus";   "Quo  Warranto";    "Replevin." 

{  1.     Hatnre,    lasnanoo,    reqnlaltoa,    and 

Without  the  issuance  of  a  summons,  Jteld, 
that  an  action  could  not  be  instituted  in  the 
circuit  court  by  stipulation,  so  as  to  confer  ju- 
risdiction.—Ramsdell  V.  Duxl>erry  (S.  D.)  221. 

f  2.     Servioe. 

Mailing  of  copies  before  making  order  for 
Dublication  under  Rev.  St.  1898,  §8  2639,  2640, 
JMd  insufficient  service  of  summons. — ^Rock- 
man  V.  Ackerman  (Wis.)  491. 

Under  Rev.  St.  1808,  §  2689,  subd.  4,  serv- 
ice of  summons  by  leaving  a  copy  with  do- 
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f*ddant*«  married  danghter,  living  iii  the  same 
tniMing,  but  in  sepBrate  apartments,  and 
maintaininKa  sepai-ate  estttblishment,  was  in- 
sufficient.—Heinemann  T.  Pier  (Wis.)  S46. 

I  3.     Aliu«  of  prooeas. 

Evidence  held  sufficient  to  support  a  finding 
that  there  was  an  abnse  of  process.— Brad- 
shaw  T.  Frazier  (Iowa)  .752. 

A  physician's  certificate  that  the  intestate 
could  be  removed  without  injury  to  her  bealta 
Md  not  to  constitute  a  defense  to  an  action  for 
abuse  of  process  in  removing  the  intestate  from 
a  house  as  a  matter  of  law.— Bradshaw  t. 
Frazier  (Iowa)  752. 

Where  the  intestate's  death  resulted  from  es- 
posuce  occasioned^by  the  execution  of  a  writ  of 
removal,  the  fact  that  intestate's  parents  were 
guilty  of  neglig^ce  in  caring  for  her  after  the 
exposure  constituted  no  defense.— Bradshaw  v, 
Frazier  (Iowa)  752. 

PROHIBITION. 

Of  traffic  in  intoucating  liquon,  see  "Intoxicat- 
ing Liquors."  ■ 

PROMISE  OF  MARRIAGE. 

See  "Breach  of  Marrlajge  Promise." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  lose  izteured  against,  sed  "Insurance,"  {  9. 

PROPERTY. 

See  "Fixtures";    "Mines  and  Minerals." 
Adverse  possession,   see  "Adverse   Possession." 
Conttitiitional  guaranties  of  rights  of  prc^erty, 

see  "Constitutional  Law,"  S$  3,  6. 
Dedication  to  public  use,  see  "Dedication." 
Licenses  in  respect  to  real  property,  Me  "Li- 

cenaes,"  (2. 
Taking  for  public  UM,  see  "Eminent  Domain." 

PROSECUTING  ATTORNEYS. 

See  "District  and  Prosecuting  Attorney*." 

PROXrMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  aee 

"Damages,"  S  2. 
Of  Injury,  see  "Negligence,"  (  1. 

PUBLICATION. 

Service  «t  process,  see  "Proceea,"  §  2, 

PUBLIC  BUILDfNGS. 

See  "Mnnicipal  Gorjwratlons,"  (  7. 

PUBLJC  DEBT. 

See  "Mnnicipal  Obrporations,"  {  9. 

PUBLIC  IMPROVEMENTS. 

By  mnnicipaUtiea,  see  "Municipal  Oorporations," 
16. 

PUBLIC  LANDS. 

Appropriation  of  water  rights,  see  "Waters  and 
Water  Conriiee,"  |  1. 


T^nde  under  water,   see  "Navigable  Watats/* 

f  1. 
Mmeraf  lands,  see  "Mines  aad  Minerals,"  {  1. 
Tailing  for  highways,  see-  "Highways,"  i  1. 

i  1.     Survey    aad    dlaposal   of   lands   •< 
ITnlted  States. 

A  patent  from,  the  state  of  40  acres  of  the 
east  end  of  a  quarter  section,  through  which 
runs  a  navigable  meandered  stream,  conveys  a 
piece  the  west  line  of  which  is  parallel  witli 
the  east  line  of  the  quarter  and  a  sufficient  dis- 
tance therefrom  to  include  40  acres,  excluding 
the  stream  within  the  meander  lines. — ^Dashiel 
T.  Harshman  (Iowa)  85. 

Under  Rev.  St.  U.  S.  (  2296,  person  making 
entry  of  homestead  having  conveyed  his  inter- 
est to  his  wife,  and  it  having  come  to  him 
through  her  death  before  issuance  of  patent, 
it  is  not  liable  for  his  debts  contracted  while 
she  owned  it. — Van  Doren  v.  Miller  (3.  D.) 
187. 

I  2.      Disgoaal  of  lands  of  tbe  atates. 

Under  Comp.  Laws,  »  1311,  1312,  1447, 
swamp  lands  withdrawn  from  sale  by  the  land 
commissioner  for  certain  purposes,  as  directed 
by  Pub.  Acts  1897,  No.  109,  are  not  subject 
to  snlc  by  reason  of  the  failure  of  the  board 
of  control  to  nam  a  formal  resolution  reserving 
such  land  from  sale. — Oustin  v.  Commissioner 
of  State  Land  Office  (Mich.)  730. 

PUBLIC  NUISANCE. 

See  "Nuisance,"  |  2. 

PUBLIC  POLICY. 

See  "Conspiracy,"  {  1 ;    "Contracts,"  ^  1. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  DistricU,"  i  L 

PUBLIC  USE. 

Dedication  of  property,  see  "Dedication." 
Taking  proper^  for  public  use,  see  "Himinent 
Domain." 

PUBLIC  WATER  SUPPLY. 

See  "Waters  and  Water  Courses,"  {  4. 

PUNITIVE  DAMAGES. 

See   "Damages."   |  8. 

PUPtLS. 

See  "Schools  and  School  Districts,"  1 1. 

QUIETING  TITLL 

i    1.    Bight  of  aetlom  aad  defenses. 

A  bill  in  equity  to  quiet  title  cannot  be  main- 
tained where  the  complainant  has  taken  forci- 
ble poBseKsion  of  the  premises  for  the  purpose 
of  filing  the  bill  to  avoid  a  suit  at  law. — Crosby 
T.  Hutchinson  (Mich.)  266. 

A  hill  in  equity,  not  otherwise  sustainable^ 
will  not  be  sustained  by  the  fact  that  com- 
plainant is  liable  to  have  damages  assessed  for 
wrongfully  securing  an  injunction. — Crosby  v. 
Hutchinson  (Mich.)  255. 

Failure  of  judgment  creditor  w6o  had  levied 
on  certain  real  estate  to  take  steps  to  deter" 
mine  rights  of  the  judgment  debtor  under 
Comp.  Laws,  g  91(i7,  hdd  fatal  to  his  rights  in 
action  by  alleged  owner  of  land  to  quiet  title. 
— Kuuze  T.  Solomon  (Mich.)  739. 
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Tbe  >l|[ht  to  defend  enit  tor  possessioD  of 
propei-ty  i8  never  outlawed.— Pinkham  v.  Pink- 
ham  (Neb.)  286. 

A  complaint  alleging  title  to  real  estate  in 
the  plaintiff,  but  showing  that  defendant  ia  in 
})088e8siou  thereof  under  a  valid  deed  which 
18  regular  on  its  face  and  purports  to  convey 
good  title,  states  a  good  cause  for  equitable 
reUef.— Post  t.  CampbeU  (Wis.)  1032. 

I  2.    ProoeedliiKS  ujolA  relief. 

An  order  overruling  a  demurrer  to  a  bill  In 
equity  to  quiet  title  to  realty,  because  the  bill 
did  not  state  that  the  defendant  was  not  in 
possession  of  the  premises,  dues  not  relieve  the 
complainant  from  the  necessity  of  proving  that 
the  defendant  was  not  in  possession. — Crosby 
T.  Hntchinson  (Mich.)  255. 

Where  a  proceeding  in  equity  to  quiet  title 
to  realty  depended  on  the  validity  of  complain- 
ant's title,  the  bill  was  properly  dismissed,  as 
the  question  could  be  determined  in  an  action 
at  law.— -Orosby  v.  Hutchinson  (Mich.)  255. 

Jurisdiction  held  not  to  have  been  conferred 
on  a  court  of  equity  by  the  allegation  in  a  bill 
to  quiet  title  that  defendant  took  his  deed  to 
the  property  for  the  purpose  of  hindering  his 
srantor's  creditors.— Crosby  t.  Hutchinson 
(Mich.)  266. 

Aiaendment  in  bill  to  remove  cloud  from 
title  Md  not  to  introduce  a  new  cause  of  ac- 
tion.—Kunze  v.  Solomon  (Mich.)  739. 

Defendant  in  actual  occupation  may.  show, 
under  general  denial,  that  he  is  the  equitable 
owner. — Pinkham  v.  Pinkham  (Neb.)  285. 

In  an  action  by  the  vendee  of  exempt  prop- 
erty to  quiet  title  as  against  judgment  creqitors 
of  the  vendor,  fraud  is  an  immaterial  isvae.— 
Smith  v.  Neufeld  (Neb.)  898. 

In  an  action  under  Comp.  Laws,  t  5448,  to 
quiet  title,  it  is  not  necessary  to  tender  the 
amount  of  taxes  recoverable,  in  order  to  justify 
the  court  to  detennine  the  proper  portion  of 
taxes  which  should  be  paid  by  the  owner.— 
Campbell  v.  Equitable  Loan  &  Trust  Co.  (S. 
D.)  1015. 

A  complaint  ifJd  to  state  facts  snOteient  to 
constitute  an  action  to  quiet  title  under  Comp. 
Laws.  {  5440.— CampbeU  t.  Elauitable  Loan  & 
Trust  Co.  (S.  D.)  1015. 

The  legal  effect  of  unnecessary  allegationB 
as  to  defects  in  defendant's  title  in  a  eom- 

Slaint  to  quiet  title  cannot  be  determined  on 
emurrer.  —  Camuliell    v.    Equitable    Loan   & 
Trust  Co.  (8.  D.)  1015. 

Under  Rev.  St.  1898,  {  2830,  the  court  has 
power  to  authorize  an  amendment  of  a  com- 
plaint in  an  action  to  quiet  title  by  the  allega- 
tion of  additional  facts  showing  that  defendant 
holds  the  property  as  trustee  for  plaintiff.— 
Port  T.  CampbeU  (Wis.)  1032. 


I  1.     Xli^t  of  way  aad  othor  iatorest* 
In  land. 

Action  of  cit}-  in  vacating  streets  for  par- 
pose  of  conveying  same  to  railroad  company 
for  depot  purposes,  in  consideration  of  com- 
pany abolishing  certain  grade  crossings  by  put- 
ting in  a  viaduct  and  subway,  held  not  invalid 
becatise  no  steps  were  taken  as  pointed  out  by 
Code,  §1  886,  886.— Spitier  v.  Runyan  (Iowa) 
782. 

A  grant  to  a  railroad  company  of  the  right 
to  construct  and  thereafter  maintain  and  oper- 
ate its  road  in  a  street  in  front  of  the  grantor'a 
property  is  binding  on  his  vendee. — Hileman  v. 
Chicago  O.  W.  Ry.  Co.  (Iowa)  800. 

A  grant  to  a  railroad  company  of  the  right 
to  construct  and  forever  maintain  its  road  in 
a  street  in  front  of  the  grantor's  property  in- 
cludes the  right  to  any  legitimate  Increase  in 
the  use  of  the  street  by  the  company  for  the 
operation  of  its  road.— Uilenuui  v.  Chicago  G. 
W.  Ky.  Co.  (Iowa)  800. 

The  failure  of  a  railroad  company,  acquiring 
a  right  of  way  in  an  alley,  to  construct  tracka 
thereon  for  a  period  of  eight  years,  held  not 
to  be  an  abandonment  of  such  right  of  way, 
under  Code  1873,  ii  1260,  as  amended  by  acts 
of  the  15th  and  18th  general  assembly,  where 
it  acquires  and  uses  a  private  right  of  way  ad- 
joining such  alley.— Morgan  v.  Des  Moines 
Union  Ry.  Co.  (Iowa)  902. 

Where  a  city  grants  a  right  of  way  in  an 
alley  to  a  railroad  company,  the  company  mav 
transfer  such  right  to  another  company,  thouga 
it  has  never  used  sneh  alley  for  railroad  pur- 
posed—Morgan V.  Des  Moin«8  Union  Ry.  Co. 
(Iowa)  SOQ. 

The  articles  of  incorporation  of  a  tenninal 
railroad  company  held  to  show  its  incorpora- 
tion under  the  general  laws,  and  not  under 
Acts  20th  Gen.  Assem.  c.  139.— Morgan  v.  Des 
Moines  Union  Ry.  Oo.  (Iowa)  902. 

I     The  granting  of  a  right  of  way  in  an  alley 

i  to  a   terminal   railroad  company   by  a  manic- 

I  Ipality,  as  authorised  by  Code  1873,  §  464,  does 

not  prevent  the  company^  from  increasing  its 

right  of    way   by   acquiring   private   proper^ 

.  adjoining    the   alley.— Morgan    v.    Des   Moines 

Union  Ry.  Co.  (Iowa)  002. 

A  railroad,  receiving  a  warranty  deed  to  a 
■trip  of  land  for  its  track,  acquires  a  title  in 
fee,  subject,  at  most,  to  forfeiture  for  nonuser 
or  misuser,  and  not  a  mere  easement— Hicks 
V.  Smith  (Wis.)  612. 

A  conveyance  in  fee  to  a  railroad  authorised 
to  acquire  an  easement  only  is  valid  until  as- 
sailed in  a  direct  proceeding  by  the  govern- 
ment, and  cannot  be  collaternlly  attacked  by 
private  persons.— Hicks  v.  Smith  (Wis.)  612. 


QUO  WARRANTO. 

I   1.    Natvro  and  tcroiuids. 

In  view  of  Code.  {  4313,  authorizing  quo  war- 
ranto against  unlawful  incumbents  of  public 
office,  the  proceedings  for  contesting  county 
elections  prescribed  in  title  6,  c.  7,  are  not 
exclusive,  but  merely  cumulative. — Haverstock 
V.  Ayleswortb  (Iowa)  634. 

RAILROADS. 

g««  "Street  Railroads." 

Carriage  of  goods  and  passengers,  see  "Oarri- 

er«." 
Refculation   of  passenger  rates  as   interference 

with  interstate  commerce,  see  "Oommerce,"  8 

1. 
Taxation  of  railroad  property,  see  "Taxation," 

tS3,4> 


I  a. 


malntenaaee,     aMd 


Constniotloa, 
•qnlpuoat. 

An  ordinance  giving  a  tenninal  railroad  com- 
pany the  ri^ht  to  occupy  so  much  width  In 
crosHing  a  city  street  held  not  to  prevent  the 
company  from  occupying  a  greater  width. — 
Morgan  v.  Des  Moines  Union  Ry.  Co.  (Iowa) 
902.         . 

A  railroad  company  crossing  city  streets  at 
^ade  is  not  prohibited  or  restricted  from  cross- 
ing at  an  angle,  as  long  as  its  tracks  are  not 
laid  in  front  of  property  belonging  to  others. — 
Morgan  v.  Des  Moines  Union  Ry.  Co.  (Iowa) 
902. 

I  3.    Operation— Injuries  to  Ueenaeea  or 
trespassers  £n  ceneraL 

Railroad  company  hcU  not  liable  to  trespasser 
I  injured  at  ferry  slip.- Bledsoe  v.  Grand  Trunk 
Ry.  Co.  (Mich.)  738. 

i  4.     —  Aetddeats  at  oroaafaiKa. 

Evidence  in  action  to  recover  for  accident  at 
railroad  crossing  held  to  show  plaintiff  guilty 
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of  coutribntorr  negligence. — Schmidt  t.  Great 
Northern  Ry.  Co.  (Minn.)  935. 

Where  oae  is  about  to  cross  the  track,  and 
fails  to  look  and  listen,  and  injui7  results,  lie 
cannot  recover.— Chicago,  B.  &■  Q.  R.  Go.  t. 
Toet  (Xeb.)  561. 

The  only  "diversion  of  attention"  which  will 
excuse  failure  to  look  and  listen  before  cross- 
ing a  railway  track  is  where  the  attention  is  so 
irresistibly  forced  to  something  else  as  to  de- 
prive the  traveler  of  the  opportn'iity  to  look 
and  listen. — Guhl  v.  Whiteomb  (Wis.)  142. 

The  known  presence  of  a  railway  track  is  no- 
tice of  the  momentary  peril  of  a  passing  train 
at  all  times,  and  the  duty  to  look  and  listen  is 
not  relaxed  by  any  question  as  to  whether  one 
miglit  or  might  not  reasonably  expect  a  train 
to  pass.— Guhl  v.  Whiteomb  (Wis.)  142. 

Evidence  hdd  not  to  excnse  failnre  to  look 
and  listen  before  crossing  a  track.— Gobi  v, 
Whiteomb  (Wis.)  142. 

Failure  of  railroad  company  to  comply  with 
statutory  regulations  as  to  speed  of  trains  or 
signals  held  not  necessarily  actionable  negli- 
gence, at  suit  of  one  injured  by  train. — Brown 
V.  Chicago  &  N.  W.  Ry.  Co.  (Wis.)  271. 

Failure  to  give  statutory  signals  at  crossing 
does  not  constitute  actionable  negligence,  un- 
less the  injury  is  proximately  caused  thereby 
withoiit  contributory  negligence  by  injured  par- 
ty.— Brown  ▼.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 

Tiolation  of  statutory  regalations  as  to  speed 
of  train  or  signals  will  not  excuse  party  at 
railroad  crossing  from  duty  to  look  and  listen. 
—Brown  v.  Chicago  &  N.  W.  Ry.  Co.  (Wis.) 
271. 

Pei'son  approaching  track  held  required,  as  a 
matter  of  law,  before  crossing,  to  look  and  lis- 
ten for  a  coming  train.— Brown  t.  Chicago  & 
N,  W.  Ry.  Co.  (Wis.)  271. 

Intentional  running  of  train  contrary  to  po- 
lice regulationx  does  not  constitute  an  attempt 
to  inflict  injury  on  person  at  crossing,  so  that 
he  can  recover,  regardless  of  contributory  neg- 
ligence.—Brown  V.  Chicago  &  N.  W.  By.  Co. 
(Wis.)  271. 

f  S.     —  Imjnrlea  to  persona  on  or  near 
traoka. 

A  railroad  is  only  liable  for  injuries  sus- 
tained by  trespassers  on  the  right  of  way  when 
the  company's  agents  have  been  guilty  of  gross 
negligence.— Trudell  t.  Grank  Trunk  By.  Co. 
(Mich.)  250. 

A  boy  of  a  little  over  7  years  of  age,  playing 
on  a  railroad  right  of  way,  is  a  trespasser  as 
a  matter  of  law.— Trudell  A  Grand  Trunk  Ry. 
Co.  (Mich.)  250. 

In  action  against  railroad  for  wrongful  death, 
evidence  held  to  show  no  negligence  on  the  part 
of  defendant.— Trudell  t.  Grand  Trunk  Ry. 
Co.  (Mich.)  250. 

In  action  against  railroad  for  death  of  boy 
of  little  over  7  years  of  age,  held  error  to  sub- 
mit question  of  tiis  contributory  negligence  to 
the  Jury.— Trudell  t.  Grand  Trunk  Ry.  Co. 
(Mich.)  250. 

I  6.    —  Injuries  to  animals  on  or  near 
tvaoks. 

Where  an  action  is  brought  against  a  rail- 
road company  for  cattle  killed  while  being 
driven  across  the  track  by  the  minor  son  of 
plaintiff,  it  is  error  to  instruct  that  the  age  of 
the  boy  may  be  considered  in  determining  if 
he  exercised  reasonable  care. — Mc(iill  ▼.  Min- 
neapolis &  St.  L.  R.  Co.  (Iowa)  .620. 

The  fact  that  the  regular  trains  of  a  rail- 
road have  passed  does  not  excuse  a  pei-son 
crossing  the  track  with  cattle  from  the  duty  of 


looking  and  listening  before  driTing  the  cattle 
on  the  track.- McGilI  v.  Minaeapolis  &  St.  L. 
R.  Co.  (Iowa)  020. 

Driring  cattle  over  a  railroad  track  without 
looking  and  listening  for  a  train  >s  negligence 
which  will  preclude  a  recovery  for  animaJs 
killed  by  such  train.— McGill  t.  Minneapolis 
&  St.  L.  R.  Co.  aowa)  620. 

Whether  the  statutory  signals  were  giren  by 
a  locomotive  approaching  a  crossing  at  wbicii 
cattle  are  killed,  and  whether  such  failure  was 
the  caniie  of  their  death,  are  questions  for  the 
jui-y— M<GiIl  V.  Minneapolis  &  St.  L.  B.  Co. 
(Iowa)  620. 

The  submission  of  the  issue  whether  a  rail- 
road company  was  negligent  in  failing  to  con- 
struct cattle  guards  at  a  private  crossing  aft- 
er notice  as  requii-ed  by  Code,  §  2022,  is  error. 
where  the  failure  to  maintain  snch  cattle 
guards  is  not  shown  to  have  contribated  to 
the  injury.— McGill  t.  Minneapolis  &  St.  Ik  B. 
Oo.  (Iowa)  620. 

The  submission  of  the  issue  whether  a  rail- 
road company  was  negligent  in  failing  to  con- 
struct cattle  guards  at  a  private  crossing  aft- 
er notice  as  required  by  Code,  {  2022,  is  error 
when  the  request  for  snch  cattle  guards  was 
made  to  an  officer  having  no  control  of  the 
same.— McGill  t.  Minneapolis  &  St.  L.  B.  Co- 
(lowa)  620. 

Where  a  horse  was  injured  by  a  train  near 
a  croi^sing,  and  no  signals  were  given  as  re- 
quired by  Comp.  Laws,  S  3016,  A«M,  that  there 
could  be  no  recovery  in  the  absence  of  evidence 
showing  that  a  failure  to  comply  with  the 
statute  was  the  cause  of  the  injury. — Mankey 
T.  C'hicago.  M.  &  St  P.  By.  Co.  (S.  D.)  1013. 

Failure  to  give  notice  required  by  Rev.  St.  ( 
1816b,  of  claim  for  killing  stock,  hM  waived, 
if  objection  is  not  taken  by  answer  or  demar- 
rer.— O'Connor  v.  City  of  Fond  da  Lac  (Wis.j 
327. 

RAPL 

}  1.     Proseentlon  and  pnnlsliuent. 

Evidence  held  insufficient  to  justify,  verdict  of 
conviction.— Roby  v.  State  (Neb.)  61. 

Evidence  held  sufficient  to  support  conviction. 
— Spaulding  v.  State  (Neb.)  80. 

Evidence  found  sufficient  to  support  convic- 
tion.—George  V.  State  (Neb.)  840. 

In  an  information  under  Cr.  Code,  f  12,  sub<l. 
2,  it  is  not  necessary  to  allege  that  the  pro>i.'- 
cnting  witness  is  other  than  a  daughter  or 
!<i8ter  of  the  one  committing  the  assault. — 
George  v.  State  (Neb.)  840. 

In  information  under  Cr.  Code,  {  12,  suhd.  2, 
it  is  not  necessary  to  allege  that  the  ofTeii^e 
was  committed  with  consent.— George  v.  State 
(Neb.)  840. 

Instructions,  in  view  of  the  evidence,  kdl 
proper. — George  v.  State  (Neb.)  840. 

Admission  of  evidence  of  mother  and  siMter 
as  to  age  of  prosecutrix  htid  proper.— George  t. 
State  (Neb.)  S^IO. 

RATIFICATION. 

Of  act  of  agent,  see  "Principal  and  Agent,"  f  2. 

Of  act  of  corporate  officers,  see  "Con>oration>." 
§  5. 

Of  alteration  of  note,  see  "Alteratioa  of  In- 
struments." 


REAL 


See  "Ejectment." 
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RECEIVERS. 

In   action   to   foreclose  mortgage,    see    "Mort- 

•  gages,"  S§  8,  9. 

On  foreeloHure  of  chattel  mortgage,  see  "Chat- 
tel Mortgages,"  f  4. 

To  dose  partnership  affairs,  see  "Partnership," 
i  5. 

I  1.     Aoeonmttng  and  oompensatlon. 

Where  report  of  receiyer  of  insolvent  bank 
has  been  verified,  it  is  prima  facie  evidence  of 
its  correctness,  and  is  entitled  to  same  con- 
sidpration  as  retnm  of  any  other  officer  of 
court.— Slate  y.  Nebraska  Say.  &  Bzch.  Bank 
(Neb.)  301. 

Unless  it  is  made  to  appear  that  compensa- 
tion allowed  receiver  is  excessive,  the  order  of 
allowance  will  be  sustained.— State  y.  Nebras- 
ka Say.  &  Exch.  Bank  (Neb.)  381. 

RECORDS. 

Estoppel  by  record,  see  "Estoppel."  i  1. 
Of    judicial    proceedings,    see    "Ctonrts,"    I    2; 
".Tudgment,"'  {  4. 

abstrart  for  purpose  of  review,  see  "Ap- 
peal and  Error,"  §  8. 

transcript  on  appeal  or  writ  of  error,  see 

"Apjipal  and  Error,"  {  8. 

On  appeal  in  criminal  prosecution,  tee  "Hom- 
icide," S  4. 

Dockets  of  a  justice  of  the  peace,  containing 
entries  of  judgments,  are  public  records. — State 
V.  Elsworth  (Neb.)  439. 

Public  records  are  open  to  the  free  inspection 
of  all  citizens.— State  ▼.  Elsworth  (Neb.)  439. 

Where  the  clerk  of  a  state  court  for  a  cer- 
tain county  has  possession  of  the  records  of  the 
lerritoriaJ  court  for  such  county,  it  will  be  pre- 
Bumi^  that  his  possession  is  rightful. — McPner- 
son  y.  Commercial  Nat  Bank  (Neb.)  895. 

REDEMPTION. 

Prom  mortgage,  see  "Mortgages,"  §  10. 
Prom  tax  sales,  see  "Taxation,"  (  8. 

REFERENCE. 

See  "Arbitrntion  and  Award." 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instrantents." 

I   1.    Riicbt  of  aotton  and  defense*. 

A  mortgagee  hdd  entitled  to  foreclosure  as 
against  the  lot  actually  possessed  and  im- 
proved by  the  mortgagor,  though  the  mortgage 
described  the  wrong  lot. — Schafer  v.  Wilsoa 
(Iowa)  789. 

Plaintiff  heUl  entitled  to  a  decree  reforming  a 
deed  to  defendant  as  to  the  description  of  the 
property  conveyed.— Norris  v.  Sargeant  (Mich.) 
1113. 

I   2.     Proceedings  and  relief. 

Where  defendants  in  action  to  forfeit  land 
set  up  in  their  answer  that  their  deed  from 
plaintiff  did  not  express  the  agreement  of  the 
parties,  and  asked  to  have  it  reformed,  the 
cancellation  of  the  deed  held  erroneous.— Little- 
john  y.  County  Line  Creamery  Co.  (S.  D.)  .588. 

A  finding  that  a  written  contract  did  not  ex- 
press the  agreement  of  the  parties  held  sustain- 
ed by  the  evidence.— Littlejohn  y.  County  Line 
Oeamery  0>.  (S.  D.)  588.  * 


REHEARING. 


On  a  r peal  or  writ  of  error. 
Error,  •  {  13. 


■ee  "Appttl  and 


RELEASE. 

See  "Accoril  and  Satisfaction";  "Compromise 
and  Settlement";  "Mortgages,"  §  0;  "Pny- 
ment." 

From  performance  of  contract,  see  "CJontracts," 

Of  covenants,  see  "CJovenants,"  |  L 

RELEVANCY. 

Of  evidence  in  civil   actions,   aee  "Bvidence," 

i  8. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  |  23. 

REMOVAL  OF  CAUSES. 

Removal  of  causes  in  state  courts,  see  "Oourts," 

I  «. 
Transfer  of  cause  from  Justice's  court  to  court 

of  record,  see  "Justices  of  the  Peace,"  i  4. 

i  1.    FroeeedinKS  to  proenre  and  aSeot 
of  renaoyal. 

Where  a  nonresident  defendant  files  a  suffi- 
cient petition  and  bond  for  a  removal  to  the 
federal  court  with  the  clerk  of  court  where 
the  action  is  pending  before  the  return  day 
therein,  it  devests  the  jarisdiction  of  the  state 
court,  though  no  order  of  removal  is  made. — 
Richards  v.  Modem  Woodmen  of  America  (S. 
D.)  999. 

REMOVAL  OF  CLOUD. 

See  "Quieting  Title." 

RENEWAL. 

Of  lease,  see  "Landlord  and  Tenant,"  {  8. 

RENT. 

See  "Landlord  and  Tenant,"  $  0. 

REPAIRS. 

Of  highways,   see  "Highways,"  |  2. 

REPLEADER. 

5ee  "Pleading,"  (  4. 

REPLEVIN. 

Recovery  of  proi>erty  mortgaged,  see  '^Chattel 
Mortgages,''  §  3. 

{  1.  ProceedinKs  for  taking  and  rede- 
livery of  property. 
A  clerical  error  in  nn  affidavit  for  writ  of  re- 
plevin will  not  vitiate  it.  where  the  error  Is 
manifest  on  its  face.— Churchill  v.  Rea  (Mich.) 
405. 

Affidavit  in  replevin  hdd  safficient— Dohertr 
V.  Ijnn  (Neb.)  834. 

{  2.     Pleading  and  evidence. 

Evidence  in  action  to  recover  from  street- 
railway  company  quantity  of  feed  wire  held  to 
justify  findings  for  defendant.— Woodland  Co. 
V.  Mendenhnl!  (Minn.)  164. 

Where  plaintiff  in  replevin  testified  that  the 
special  damage  for  the  wron^ul  detention  of 
the  property  was  a  sum  which  amounted  to 
four  times  as  much  as  the  court  found  such 
property  to  be  worth,  it  was  not  en'or  for  the 
court  to  disregard  this  evidence  as  incredible 
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In  assessing  such  damages.— Bourda  v.  Jones 
(Wis.)  671. 

i  3.    DuBAcea. 

Where,  in  replerin  by  two,  alleging  Joint 
ownership,  judgment  ia  found  for  one  and 
against  the  other,  defendant,  as  to  the  unsuc- 
cessful plaintiff,  hdd  entitled  only  to  nominal 
damages.— Doherty  v.  Linn  (Neb.)  884. 

{   4.     Trial,    Jndcment,    enforoexnent     of 
JndKment,  and  revleir. 

Where  property  was  replsTied  from  defend- 
ant's possession  by  a  stranger  to  the  title,  de- 
fendant is  entitled,  on  verdict  in  his  favor,  to 
a  judgment  for  its  return  or  for  the  value,  even 
though  he  be  accountable  for  the  property  to 
the  true  owner.— Salter  v.  Sutherland  (Mich.) 
112. 

In  replevin,  where  sn  offer  of  judgment  has 
been  made  by  the  defendant  and  refused,  it 
was  not  error  to '  return  a  finding  for  a  less 
amount  of  property  than  was  contained  in  the 
offer.— Bonrda  v.  Jones  (Wis.)  671. 

A  verdict  in  a  replevin  suit,  in  which  the  de- 
fendant demanded  a  return  oT  the  goods  and 
damages  for  the  illegal  seizure  thereof,  Aeld 
•noneoua  nnder  Rev.  St.  1898.  i  286a— Anlt- 
man  Co.  r.  McDonough  (Wis.)  080. 

REQUESTS. 

For  Instructions  in  criminal  proaecutiona,  m* 
"Oriminal  l«w,"  S  11. 

to  jury  in  civil  actions,  see  "Trial,"  |  7. 

Xecessity    of    request    for   special    findlnc,    m« 

"Trial,"   I  9. 

RESCISSION. 

(Cancellation  of  written  instnunent,  see  "Can- 
cellation of  Instruments." 
Of  contract,   see  "Contracts,"   8   8. 
Of  contract  for  sale  of  goods,  see  "Sales,"  }  8. 

of  land,  see  "Vendor  and  Purchaser,"  {  2. 

RES  JUDICATA. 

See  "Judgment,"  {{  «,  10. 

RESULTING  TRUSTS. 

See  "Trusts,"  f  1. 

RETIRING  PARTNERS. 

See  'Tartnershlp,"  {  4. 

REVENUE. 

See  "Taxation." 

REVIEW. 

See  "Appeal  and  Error";  "OertiorarT*;  "Crim- 
inal Law,"  {  13;  "Justices  of  the  Peace,"  f 
5. 

Bin  in  equity,  see  "Equity,"  {  4. 

REVIVAL 

Of  Judgment,  see  "Judgment,"  I  14. 

REVOCATION. 

Of  offer,  see  "Sales,"  {  1. 

RIGHT  OF  WAY. 

See  "E.isementa." 

Of  rriiin»ids,  see  "Railroads,"  {  1. 


RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Gbwaes,"  I  Z 

RISKS. 

Assumed  by  emidoyS,  see  "Master  and  Serr- 
ant,"  i  4. 


ROAOS. 

gee  "Munid 

ROBBERY. 


Sbe  "Highways." 

Streets  in  dties,  see  "Municipal  Oorporatioiia." 
II  7.  a 


Etvidence  that  money  or  goods  were  obtained 
from  a  man  by  taxing  tiim  with  crime  and 
threatening  to  expose  nim  may  establish  the 
crime  of  robbery.— Thompson  v.  State  (Neb.) 
02. 

In  prosecution  for  robbery  from  the  person, 
where  whole  testimony  discioses  noncoBsent 
to  the  taJung  of  property,  direct  evidence 
thereof  held  unnecessary. — Trimble  t.  State 
(Neb.)  844. 

RULES  OF  COURT. 

See  "Ckmrts,"  {  2. 

SALES. 

See  "Vendor  and  PurchasM." 

By  factor,  8«e  "Poctora." 

Of  intoxicating  Uquon,  see  "Intoxicating  Liq- 
uors." 

On  foreclosure  of  mortgage,  see  "Mortgages," 
I  7. 

Parties  to  action  on  contract  of  sale  of  crop,  see 
•Tarties,"  {  1. 

Tax  sales,  see  "Taxation,"  {  T. 

S    1.    Reqnlsltea    and    validity    of    eoic 
tract. 

Eridence -AfUl  sofficient  to  Justify  the  direc- 
tion of  a  verdict  for  defendant  in  an  action  for 
the  purcnase  price  of  goods,  on  the  ground  that 
defendant  revoked  his  offer  to  purchase  in  dae 
time.— Brown  v.  Snider  (Mich.)  570. 

A  contract  prepared  by  pkintiff  in  response 

to  an  offer  made  in  a  letter  by  defendant  hM 
not  to  constitute  an  acceptauM  of  such  offer, 
and  thus  create  a  binding  contract — United 
States  Heater  Co.  v.  Applebaum  (Mich.)  743. 

S  2.     Conatmotlon  of  oomtraot. 

Contract  for  sale  of  curbstone  consideted,  and 
Md,  that  the  inspection  agreed  upon  was  to 
be  made  on  the  streets  by  board  of  public 
worlcs,  and  not  on  the  cars.— Gorman  v.  Ken- 
nedy (Mich.)  458. 

{  3.    Modlfloatloa  or  reselsslon  of  eon- 
tract. 

The  substitution  of  a  new  contract  and  a 
different  machine  for  a  machine  sold  under  a 
contract  containing  a  warranty  is  not  a  rescis- 
sion of  the  first  contract  which  will  prevent  a 
recoverv  for  a  breach  of  warranty,  when  it  is 
expressly  agreed  that  the  transaction  shall  not 
linvc  Burh  effect.— Aultman  Co.  t.  McDonough 
(Wis.)  080. 

}  4.     Warranties. 

One  purchasing  a  threshing  machine  with  a 
warranty  may  accept  and  retain  it,  and  recoup 
against  the  agreed  price  such  damages  aa  its 
defective  condition  lias  imposed  upon  him. — 
Optenberg  v.  Skelton  (Wis.)  356. 

In  an  action  on  a  warraqty  that  the  engine 
sold  was  capable  of  doing  aa  much  aa  other  en- 
gines of  like  size  and  proportions,  held  error  to 
snbmit  tile  question  of  a  breach  thereof  to  the 
jury  on  evidence  as  to  the  ability  of  the  en- 
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sine  to  maintain  its  rated  horse  power.— Trapp 
v.  New  Birdsall  Co.  (Wis.)  478. 

Where  a  warranty  of  nn  engine  required  that, 
iB  case  the  engine  did  not  work  as  gaarantied, 
a  certain  notice  should  be  given  to  thfe  manii- 
factnrerg  and  to  the  agent  from  whom  it  waa 
purchased,  a  notice  given  to  the  manufacturers 
and  to  an  agent  of  the  company,  but  not  the 
one  from  whom  the  eunne  was  purchased,  heli 
insufficient. — Xrapp  v,  New  Birdaall  Oo.  (Wis.) 
478. 

In  an  action  on  a  warrant  of  an  engine  r»- 
quiring  the  giving  of  a  certain  notice,  the  serv- 
ice of  the  notice  w«a  not  waived  by  the  fact 
that  one  of  defendant's  agents  went  to  examine 
the  engine  after  a  defective  notice  had  been 
given.— Trapp  v.  New  Birdsall  Oo.  (Wis.)  47a 

In  an  action  for  breach  of  warraotyi  it  was 
not  error  to  instruct  that,  if  the  seeds  of  distem- 
per were  in  the  horses  at  the  time  of  the  sale 
thereof,  but  it  did  not  develop  nntil  they  came 
into  plaintiff's  possession,  it  cnnRtituted  un- 
soundness.—McC^nn  V.  UUman  (Wis.)  ^18. 

Where  an  agent  has  authority  to  settle  • 
transaction  involving  a  breach  of  warranty  by 
his  prin^pal,  it  will  be  presumed,  in  the  ab- 
sence of  contrary  evidence,  that  he  Ja  authoris- 
ed to  agree  to  a  condition  that  the  settlement 
should  not  defeat  the  seller's  claim  for  breach 
of  warranty.— Aultman  Co.  .  t.  McDonough 
.<Wi8.)  96a 

{  5.     Remedies  of  seller. 

In  an  action  on  a  written  contract  of  sale, 
ouestion  of  a  aabaequent  oral  contract  was  for 
the  jury. — Gorman  v.  Kennedy  (Mich.)  458. 

Where  plaintiffs'  traveling  salesman  took  two 
orders  of  foods  from  defendant,  and  the  tes- 
timeny  as  to  tlie  transactiOB  waa  .ecnflioting, 
the  Question  whether  the  orders  constituted 
<5««  'ContMct.  or  two,  MelA  properly  submitted 
to  the  jury. — Brown  v.  Snider  <Mich.)  570. 

Eividcaoe  cBcamlned,  and  ikeld  not  to  sujipart 
finding  that  goods  were  not  purchased  through 
misreijresentationa  as  to  financial  standing. — 
Charles  P.  Kellogg  Go.  v.  Holm  (Mina.)  1^. 

Assignment  of  debt  Jteld  to  carry  th*  vendor's 
lien,  secnrtng  its  payment. — Woodland  Co.  v. 
Mendenhall  (Minn.)  164. 

Omtinned  actual  physical  possession  of  per- 
-sonal  property  to  preserve  vendor's  lien  held 
not  necessary,  where  lien  claimant  retains  such 
possession  as  gives  him  actual  control  of  the 

?'roperty.— Woodland  0>.  v.  Mendenhall  (Minn.) 
64. 

Vendor's  lien  for  price  of  personal  property 
held  not  waived  by  acceptance  by  the  holder 
of  a  note  of  the  debtor  for  the  amount  of  the 
debt,  nor  by  recovery  of  judgment  thereon. — 
Woodland  Co.  v.  Mendenhall  (Minn.)  164. 

Vendor's  lien  held  to  survive,  notwithstand- 
ing acceptance  of  note  and  recovery  of  judg- 
ment thei-eon  while  the  debt  remains  unpaid 
and  the  lien  claimant  retains  possession  of  the 
property.— Woodland  Co.  v.  Mendenhall  (Minn.) 
164. 

Where  evidence  as  to  seller's  acquiescence  in 
A  rescission  of  the  contract  of  sale  was  con- 
flicting, it  was  error  not  to  submit  It  to  the 
inry. — Wsrder,  Bushnell  t  Glessner  Ck>.  v. 
Fischer  (Wis.)  968. 

Where  plaintiff  alleged  a  parol  alteration  of 
a  written  contract,  a  special  question  which 
assumed  that,  if  the  jury  found  that  a  certain 
conversation  occurred,  the  contract  was  chang- 
ed thereby,  was  erroneous. — Warder,  Bushnell 
A  Glessner  Oo.  t.  Fischer  (Wis.)  968. 

(  6.     Hemedies  of  buyer. 

Evidence  that  nursery  trees  were  injured  by 
cold  weather  after  suit  brought  for  breach  of 
'Warranty  in  the  sale  thereof  held  incompetent. 
— Angell  T.  Pmyn  (Mich.)  238. 


Evidaaee  in  action  for  price  of  a  machbis 
sold  on  special  warranty  construed,  and  Mit 
that  retention  of  the  machine  did  not  estop  the 
buyer  from  recovering  damages  for  breach  of 
warranty. -Seymour  v.  Ptiillips  (Neb.)  72. 

'  Evidence  in  action  for  price  held  to  show 
that  seller  had  waiired  right  to  insist  on  tbe 
machine  being  returned  nader  proviaioin  of  ap9- 
dal  warranty.— Seymour  v.  Phillips  (NobO  72. 

Where  plaintiff  claimed  a  shortage  in  a  guar- 
antied weight  of  goods  bought  whUe  in  storage, 
the  burden  of  proof  was  on  the  plaistifi.— Loe- 
berman  V.  Oppert  (Wis.).136. 

The  direction  of  a  verdict  for  tlie  amonat 
I  claimed  by  a  purchaser  for  a  breach  of  war- 
,  ranty  is  error,  where  the  seller's  liability  ia 
I  left  indefinite  by  the  evidence.— Liebetman  r. 
J  Lippert  (Wis.)  126.- 

Where,  in  an  action  for  breach  of  warranty, 

I  special    damages    were    alleged    and    evidence 

tending  to  prov^  them  given,  it  was  not  error 

to  inatroct  regarding  them.— McOanu  t.  UUman 

(Wia.)  403. 

fi  7.     Conditional  sales. 

Grantor  in  conditional  sale  ksM  estopped  to 
assert   title   against  innocent  purchaser   from 
,  buyer. — Missisaippi  River  Logging  Co.  t.  MiUor 
I  (Wis.)  las. 

i  Rev.  St  1898,  |  2317,  requiring  conditional 
eontiaots  of  sale  to  be  recorded  to  be  ralld  as 
I  against  tbiid  persons,  Add  not  to  apply  to  a 
I  contract  for  sails  of  standing  timber;  M»  Mag 
!  a  sale  «t  an  interest  in  land.— Mississippi  Wv- 
I  er  Logging  Co.  v.  MUler  (Wia)  19S. 

A  seller  of  standing  timber,  under  conditlon- 
I  si  contract  reserving  title  until  paid  for,  A<Id 
•  entitled  to  maintain  replevin   for   timber  not 

Said    for. — Mississippt    Biver   Logging    Oo.    ▼. 
iUler  (Wis.)  103. 

Evidence  as  to  the  flling  of  a  contract  whl<jh 
was  not  entitled  to  be  filed,  and  of  the  mins  of 
which  defendant  had  no  knowledge,  Add  iaad- 
missible.— Stubbings  v.  Chirtls  (Wis.)  825. 

Plaintiff  held  to  be  estopped  to  set  pp  his  title 
to  property,  so  as  to  charge  an  innocent  pur- 
chaser with  conversion. — Stubbings  v.  Curtis 
(Wis.)  825. 

SATISFACTION. 

See  "Accord  and  Satisfaction";    '^Oompromlse 

and  Settlement";    "Payment." 
Of  mortgage,   see  "Mortgages,"  g  6. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  "Mandamus,"  {  2; 

Taxation  of  property-  used  for  school  purposes, 
see  "Taxation,"  I  2.. 

I  1,    Pnbllc  selibolB. 

A  school  district  situated  in  one  county  Md 
liable  to  an  adjoining  district  in  another  connty 
for  the  expenses  of  tuition  of  certain  of  its 
children  attending  school  in  the  latter  dis- 
trict, though  there  was  no  contract  therefor. 
— Weldon  Independent  School '  Dist.  v.  Shelby 
Independent  Sch^dl  i>i8t.  (Iowa)  794. 

An  agreement  by  otie  school  district  with  an- 
other to  pay  for  tbe  tuition  of  children  of  the 
former  attending  school  in  the  latter,  which  is 
made  after  such  attendance  hits  ceased,  is  ad- 
!  missible  in  an  action  by  the  latter  to  recover 
the  price  of  the  tuition  from  the  former.— Wel- 
don Independent  School  Dist.  v.  Shelby  Inde- 
pendent School  Dist.  (Iowa)  794. 

The  action  of  school  inspectors  in  detaching 

territory  from  two  school  districts  and  forming 

a   new  district  by  ene  and  tlie  same  motion, 

after  parties  intesested  Jiava  had  ample  oppor- 

1  tnnity  to  be  heaad  sn  betk  VMstiau,  ia  vaJttd. 
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— Smelser  v.  Board  of  School  Inspecton  of  Big 
Prairie  Tp.  (Mich.)  94. 

The  action  of  school  inspectors  in  detaching 
territory  from  two  school  districts  and  creat- 
ing a  new  one  held  not  invalid  for  want  of 
•luScient  notice,  nnder  Comp.  Laws,  {  4653. — 
Smelser  t.  Board  of  School  Inspecton  of  Big 
Prairie  Tp.  (Mich.)  M. 

Evidence  in  action  asninst  school  district  to 
recover  for  repairs  of  school  hfld  to  sustain  ver- 
dict for  plaintiff.— Kreatz  v.  St.  Cloud  School 
Dist  (Minn.)  518. 

Evidence  in  action  to  enjoin  defendants  from 
purrhnsing  land  -for  a  school-house  site  lield 
to  show  that  site  was  selected  by  the  legal 
voters,  and  In  purchasing  and  erecting  school 
bouse  the  municipal  officers  acted  within  their 
authority.— Webb  v.  School  Dist.  No.  3  of  Lac 
qoi  Parle  (bounty  (Minn.)  932. 

Under  Comp.  St.  c.  79,  {  7,  subd.  5,  a  school 
district  has  no  authority  to  agree  to  build  • 
frame  school  house  on  land  to  which  it  has  no 
title  without  privilege  of  removal. — ^Bnrns  v. 
School  Dist.  No.  18  of  Bock  County  (Neb.)  284. 

A  school  township,  organized  under  Ijaws 
1883,  c.  44,  became  by  such  organization  liable 
for  debts  of  old  district  whose  territory  was 
included  within  it.— Coler  T.  Ooppin  (N.  D.) 
988. 

That  the  extreme  boundary  of  contiguous  ter- 
ritory is  a  fraction  over  two  miles  from  the  lim- 
its of  an  independent  school  district  does  not 
deprive  its  school  board  of  jurisdiction  to  an- 
nex such  territory  for  school  purposes  under 
Laws  1887,  c.  47,  I  122..-Redfield  School  Dist. 
No.  12  V.  Redfield  Independent  School  Dist. 
No.  20  (a  D.)  180. 

^Hiat  officers  of  an  independent  school  dis- 
trict have  acquiesced  for  eight  years  in  a  void 
decision  of  a  county  superinteDdent,  holding 
that  its  school  board  had  no  power  to  annex 
adjacent  territory,  under  Laws  1887,  c.  47,  { 
122,  does  not  estop  the  district  from  claiming 
under  the  order  of  annexation. — Redfield  Srhool 
Dist.  No.  12  V.  Redfield  Independent  School 
Dist.  No.  20  (S.  D.)  180. 

Under  Laws  1887,  c.  47,  $t  20,  32,  33,  a  cotin- 
ty  superintendent  has  no  power  to  review  the 
action  of  a  school  board  of  an  independent 
school  district  in  annexing  adjaoent  territory 
under  authority  conferred  on  it  by  section  122 
of  snld  act.— Redfield  School  Dist.  No.  12  v. 
Redfield  Independent  School  Dist.  No.  20  (8. 
D.)  180. 

Under  Rev.  St.  1898,  {  420,  only  the  supM* 
visors  of  the  towns  in  which  a  school  district 
is  situate  can  join  in  awarding;  the  amount  to 
be  paid  to  a  new  school  district,  composed  of 
terntoiT  in  another  town.— State  v.  Joint  School 
Dist.  No.  1  (Wis.)  349. 

Rev.  St.  1898,  f  4S3a,  providing  that  when 
an  officer  is  absent  from  a  school  district  for 
more  than  60  days  his  office  shall  be  deemed 
vacant,  is  to  be  construed  with  section  443,  pro- 
viding that  treasurer  shall  hold  office  till  his 
successor  is  elected  and  qualified. — State  ▼. 
Nobles  (Wis.)  367. 

School  district  treasurer,  by  attempting  to  re- 
sign treasnrership  and  accepting  office  of  clerk, 
does  not  vacate  the  office  of  treasurer,  so  as  to 
make  him  eligible  to  office  of  clerk,  under  Rev. 
St.  1808,  i  443.  prohibiting  the  same  person 
from  holding  both  offices.— State  v.  Noblea  (Wis.) 
867. 

Under  Rev.  St.  1808,  {  961,  tender  of  resig- 
nation of  school  district  officer  to  electors  of 
district  at  annual  meeting  is  ineffectual. — State 
V,  Nobles  (Wis.)  367. 

Where  a  school  board  are  all  participants  in 
the  wrong  complained  of,  a  taxpayer  need  not 
demand  taat  they  proceed  for  the  relief  sought 


before  he  brings  suit.— Egaard  t.  School  Dist. 
No.  5  of  Town  of  St.  Joseph  (Wis.)  369. 

Taxpayer  in  school  district  held  entitled  to 
sue  for  the  recovery  of  monejr  anlawtuUy  ex- 
pended by  the  school  board.— Egaard  t.  School 
Dist.  No.  5  of  Town  of  St.  Joseph  (Wis.)  369. 

Suits  against  several  partiea  and  praying  dif- 
ferent remedies,  all  incidental  to  general  relief, 
held  not  improperly  joined. — ^Egaard  v.  School 
Dist.  No.  6  of  Town  of  St.  Joeeph  (Wis.)  869. 

SECONDARY  EVIDENCE. 

In  dvll  actions,  see  "Stvidenoe,"  {  4, 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wif^" 
12. 

SEPARATION. 

See  "Husband  and  Wife,"  f  <k 

SERVICE. 

Of  procesB,  see  "Proceas,"  i%  ' 

SERVICES. 

See  "Master  and  Servant,"  i  2;    "Work  and 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

Oambling  debt  as  set-off  in  action  on  contract, 
see  "Contracts,"  8  1. 

t   !•    JVatnre  and  Kronada  of  remedy. 

In  an  action  to  have  a  sale  and  note  given 
therein  declared  void,  answer  htU  not  to  state 
a  counterclaim  nnder  Code,  |  8570.— Bardes  v. 
Hutchii^n  (Iowa)  797. 

Equity  will  follow  the  law,  and  refuse  to  al- 
low a  county  claim  not  allowable  at  law  as  an 
equitable  set-off,  in  the  absence  of  insolvency  of 
complainant  or  other  ground  for  equitable  te- 
lief.— Wolff  V.  Jasapon  (Mich.)  260. 

Under  Comp.  St.  1897,  §  10,075,  subd.  6, 
where  there  are  two  defendant!,  the  claim  of 
one  cannot  be  set  off  against  complainant's 
claim  at  law. — Wolff  v.  Jasspon  (Mich.)  260. 

Under  Rev.  St.  1898,  f  2666,  an  attempted 
set-off  held  unavailable ;  it  not  api>earing  that 
it  was  a  demand  against  plaintiff. — Computing 
Scale  Co.  v.  Churchill  (Wis.)  337. 

Under  Rev.  St.  1898,  i  2656,  subd.  8,  a  pur- 
chaser of  chattels,  who  gives  a  purchase-mon- 
ey chattel  mortgage,  may  counterclaim  breach 
of  warranty  in  a  replevin  suit  by  the  mortgagee 
to  recover  the  property. — Aultman  O).  t.  Mc- 
Donongh  (Wis.)  980. 

I  2.    Snbjeot-matter. 

A  counterclaim  must  arise  out  of  the  contract 
or  tniusuctiou  set  out  in  the  petition. — SheiUey 
T.  Dixon  County  (Neb.)  309. 

Where  county  clerk  seeks  to  recover  com- 
pensation for  work  on  assessment  hooks^  the 
county  may  set  off  fees  collected  by  plaintiff 
which  he  failed  to  report. — Sheibley  v.  Dixon 
County  (Neb.)  399. 

Matters  accruing  after  action  cannot  be 
pleaded  as  a  counterclaim. — Gurske  v.  Kelpin 
(Neb.)  557. 

Under  Rev.  St.  1898,  t  2656,  sabd.  1,  a  pur- 
chaser of  chattels  who  gives  a  purchase  money 
mortgage  thereon  may  counterclaim  breach  of 
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-warranty  in  a  repleyin  snit  hj  the  pnrchaaer 
to  recover  the  goods. — Aultman  Co.  y.  Mc- 
Donoush  (Wis.)  dSO. 

SETTLEMENT. 

% 

See  "Accord  and  Satisfaction";    "Compromiae 

and  Settlement";    "Payment." 
By  executor  or   administrator,   see  "Bsecntors 

and  Administrators,"  §  4. 
Marriage  settlements,  see  "Husband  and  Wife," 

S  1. 
Of  paupers,  see  "Paapers,"  ^  1. 

SEWERS. 

Defects   or   obstructions,    see   "Municipal    Oor- 
porations,"  |  8. 

SHERIFFS  AND  CONSTABLES. 

I    1.     Powers,  datles.  ajid  liabilities. 

Where  the  sheriff  was  honestly  doubtful  as 
to  the  validity  of  an  execution  issued  under  a 
new  statute  which  had  not  been  construed  by 
the  courts,  a  bond  of  indemnity  executed  by 
the  judgment  debtors  to  indemnify  him  against 
loss  or  damage  for  returning  the  execution 
without  a  levy  is  not  void.— Kay  v.  McDevitt 
(Mich.)  1086. 

Where  mortgagee,  having  sold  one  of  the 
notes  secured,  forecloses,  and  sheriff  making 
sale  pays  to  him  the  whole  of  the  proceeds, 
sheriff  is  not  liable  to  owner  of  such  note;  he 
being  ignorant  of  such  ownership. — Northern 
Cattle  Co.  V.  Munro  (Minn.)  919. 

A  writ  of  restitution,  valid  on  its  face,  held 
a  complete  protection  to  the  officer  to  whom  It 
is  delivered.-- Gaertner  v.  Bues  (Wis.)  888. 

SHIPPING. 

<   1.    Title. 

Under  Rev.  St  U.  S.  {  4192,  an  oral  gift  of 
a  vessel  is  not  sufficient  to  pass  title  thereto 
as  against  the  ci-editors  of  the  giver. — Palmer 
V.  Smith  (Mich.)  870.  ^ 

SIGNATURES. 

Of  corporation,  see   "Corporations,"   i  Ob 

SLANDER. 

See  "Ubel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  (  2. 

SPECIFIC  PERFORMANCE. 

I   1.     Contraots  enforoeable. 

SSvidence  on  bill  to  enforce  specific  perform- 
ance of  antenuptial  contract  held  not  to  show 
contract  obtained  by  fraud.  —  Koch  v.  Koch 
(Mich.)  465. 

An  action  by  a  wife  for  the  specific  perform- 
ance of  an  agreement  by  her  husband  to  as- 
sign certain  insurance  policies  to  her,  in  con- 
sideration that  they  should  separate,  cannot  be 
maintained  as  an  action  to  recover  her  sepa- 
rate property.— Baum  v.  Baum  (Wis.)  122. 

Rev.  St.  1898,  {  2347,  providing  for  an  as- 
signment b;r  a  husband  of  a  life  insurance  poli- 
cy to  his  wife,  does  not  apply  to  an  agreement 
to  assifp  such  policy  in  consideration  of  the 
separation  of  the  parties;  the  agreement  be- 
ing void.— Banm  v.  Baum  (Wis.)  122. 

{  2.     Oood  faitli  and  dlU/genoe. 

Where  plaintiff  brought  suit  to  enforce  spe- 
cific performance  of  a  contract  to  sell  real  es- 


tate, and  it  did  not  appear  that  he  had  ten- 
dered performance  or  was  able  or  willing  to 
£erform,  he  was  not  entitled  to  a  decree. — 
•ickey  v.  Pngh  (Wis.)  963. 

{  3.     Vrooeedlncrs  and  relief. 

Defendant  in  action  for  specific  performance 
of  contract  of  sale  of  land  having  deeded  the 
land  to  one  having  notice  of  lis  pendens,  a  de- 
cree will  be  rendered  which  will  transfer  to 
plaintiff  the  title  which  defendant  had  at  the 
commencement  of  the  action. — Brown  v.  Qrie- 
wold  (Wis.)  363. 


See 


SPIRITUOUS  LIQUORS. 

"Intoxicating  Liqaors." 


STARE  DECISIS. 

See  "Courts,"  |  2. 

STATES. 

Courts,  see  "Oourts." 

Executive  power,  see  "Onetitutional  Law,"  | 

2. 
Legislative  power,  see  "Oonstitutional  Law,"  | 

2. 
over  mnnicipal  corporation,  see  "Mnnicipal 

Corporations,"  f  2. 
Public  lands,  see  "Public  Lands,"  i  2. 

{    1.    OoTtonuueat  amd  ofUcera. 

Since  Const,  art.  14,  i  2,  creating  the  board 
of  charities  and  corrections,  and  Laws  1890, 
c.  5,  ${  1,  3,  fixing  Uie  terms  of  members  of  the 
board,  contain  no  authority  for  holding  over, 
the  office  of  a  member  becomes  vacant  on  the 
expiration  of  his  term,  unless  his  successor  is 
appointed.— State  v.  Bacon  (8.  D.)  225. 

Since  Const,  art.  14,  {  2,  creating  the  board 
of  charities  and  corrections,  and  Laws  1890, 
c.  6,  ii  1,  8,  which  carry  the  constitution  into 
effect,  contain  no  provision  for  filling  vacancies, 
the  governor  has  power  to  fill  vacancies  on  the 
board  by  appointment  for  the  full  unexpired 
term  under  the  authority  conferred  by  Const. 
art.  4,  §  8.— State  v.  Bacon  (S.  D.)  226. 

Under  Const,  art.  14,  g  2,  the  legislature  has 
power  to  enact  that  members  appointed  to  fill 
vacancies  in  the  state  board  of  charities  and 
corrpetions  shall  hold  office  only  until  the  next 
session  of  the  legislature. — State  T.  Bacon  (S. 
D.)  605. 

STATUTES. 

Laws  impairing  obligation  of  contracts,  see- 
"Oonstitutional  Law,"   i  4. 

Provisions  relating  to  particular  subjects,  see 
"Attorney  and  Client,''  §§  1.  3;  "Carriers,"  § 
1:  "Conspiracy,"  §  2;  "Counties,"  g  It 
"Drains,"  f  1;  "Pish";  "Highwa.vs,"  g  1; 
"Infants,"  g  1;  "Intoxicating  Liquors"; 
"Master  and  Servant,"  g  1;  "Mechanics' 
Liens";  "Paupers,"  g  2;  "Quo  Warranto,"  | 
1;   "TaxaUon,"  i  1. 

as  to  organization  of  cities,  see  "Mnnicipal 

Oorporations,"  g  1. 

insurance,   see   "Insurance,"   g   10. 

rehnting   to    city's   duty   as    to   highways, 

see  "Municipal  CJorporations,"  g  8. 

relating  to  municipal  officer,  see  "Municipal' 

Oorporations,"  g  4. 

relating  to  municipal  taxes,  see  "Municipal 

Corporations,"  g  9. 

statute  of  frauds,  see  "Frauds,  Statute  of." 

g    1.    Eaiaotiaent,  requisites,  amd  validity 
la  ^eneraL 

Where  legislative  journals  are  silent,  it  wilt 
not  be  taken  as  conclusive  evidence  that  the 
yeas  and  nays  were  not  taken  on  the  final- 
passage  of  a  bill.— State  v.  Ii^onk  (Keb.)  950. 


HZIO 


85  NORTHWBBTEKN  BBPORTEK. 


Bxtrinslc  evidence  ia  competent  to  supply 
'iniasiug  portions  of  the  legialHtiye  journals. — 
fitate  T.  Frank  (Neb.)  95(3. 

Enrollment,  authentication,  and  approval  of 
«n  act  are  prima  facie  evidence  of  the  rega- 
larity  of  tbe  enactment.— State  t.  Frank  (Neb.) 
«66. 

A  statute,  as  enrolled  and  authenticated  hj 
the  proper  ofBcers,  held  conclusive  on  the 
courts.— Narresrang  v.  Brown  Oounty  (8.  D.) 
602. 

An  enrolled  bill,  filed  in  the  ofSce  of  the  sec- 
retary of  state,  is  conclusive  on  the  courts  that 
^11  provisions  of  the  constitution  requiring  cer- 
tain acts  to  be  done  in  the  passage  of  bills  have 
been  complied  with. — State  v.  Bacon  (B.  i>.) 
'605. 

The  presumption  is  that  the  contents  of  a 
law  found  in  the  official  publication  are  the 
same  as  when  it  passed  the  iegislature,  and 
•that  it  was  constitutionally  passed;  and,  when 
challenged,  the  question  is  one  of  law  for  the 
court.- Milwaukee  County  v.  Isenrlnc  (Wis.) 
131. 

The  journals  of  the  legislature  may  be  refer- 
«red  to,  and  are  generally  conclusive  as  to  the 
£teps  taken  in  the  passage  of  a  bill.— Milwau- 
kee Oonnty  T.  Isennng  (Wis.)  ISl. 

4  X.     Clemeval  aad  apeclal  or  lacal  lawv. 

Sesa.  Laws  1897,  c.  10,  to  the  extent  that 
it  confers  on  district  conrta  authority  to  remove 
police  magistrates,  ield  unconstitutional,  for 
lack  of  uniformity.— Gordon  v.  Moores  (Neb.) 
296. 

Or.  Code,  {  £84,  relating  to  the  drawing  of 
crand  juriea.  Mid  not  special  legislation,  within 
'Oonat.  ert.  &  t  15.— Dinsmore  v.  SUte  (Neb.) 
445. 

A  general  law,  though  affecting  a  aing^ 
'Couuty,  is  net  therefore  special  l^slatioa. — 
Stete  V.  Frank  (Neb.)  056. 

Where  a  law  is  general  merely  because  it  is 
pobiic.  it  in  local,  and  must  he  tested  as  to  Its 
•ralidity  by  Const,  art.  4,  i  18,  and  Id.  art.  7, 
4   21.— Milwaukee   County   v.    Isenring    (Wis.) 

A  law  is  (reneral,  within  Const,  art  7,  {  21, 
-wheire  it  is  general  In  the  broad  sense  thereof, 
and  when  it  is  of  that  character  in  the  sense 
■■of  being  pubUc;  but,  if  it  applies  only  to  a 
aingle  political  subdivision  of  the  state,  it  is 
tocnl. — Milwaukee  Couuty  v.  Isenring  (Wis.) 
131. 

A  law  is  general,  if  it  extends  to  the  whole 
fltate,  or  the  wbrie  of  a  legislative  class  of  lo- 
calities created  for  gencvul  IcRislation. — Mil- 
'waukee  Coooty  v.  Isenring  (Wis.)  131. 

i  3.     Sabjeots  aad  title*  of  acts. 

Laws  1889,  c.  271,  relating  to  building  bridges 
^nd    draining   lands    in    certain    counties,    ex- 


pressee  the  subject  of  the  aet  in  tha  title- 
State  V.  Board  of  Gom'rs  of  BenviHe  Coauty 

(Minn.)  830. 

Gen.  St.  1873,  c.  11,  relating  to  building  asso- 
ciations, held  to  express  the  subject  of  the 
act  with  suflicient  clearness. — Nebraska  Loan 
&  Building  Ass'n  v.  Perkins  (Neb.)  67. 

Gen.  St.  1873,  c  11,  held  to  embrace  a  single 
subject  of  legislation.- Nebraska  Loan  St  Build- 
ing Ass'n  V.  Perkins  (Neb.)  67. 

Const.  1866.  art.  2,  §  19,  relating  to  titie 
of  nets,  was  intended  to  obviate  the  evils  fol- 
lowing from  including  in  one  bill  more  than  a 
single  subject  not  relating  to  each  other. — Ne- 
braska Loan  &  Building  Ass'n  v.  Perkins 
(Neb.)  67. 

Whpra  a  title  indicates  a  subject  of  proposed 
legislntion,  it  is  suffiripnt.  though  it  Is  not  a 
complete  abstract  of  the  bill.— Nebraska  Loan 
&  Building  Ass'n  v.  Perkins  (Neb.)  67. 

I  4.     Amemdmemt,  aevlsloii,  wnA  oodlAea- 
-tioii. 

Sees.  Laws  1899,  c.  81,  amending  Oomp.  St. 
1897,  c.  28,  {  8,  is  germane  to  tlie  aectian 
amended.-.State  r.  Frank  (Neb.)  969. 

I  S.     Oonatntotlam  aaid  opeimtloB. 

The  contention  that  the  word  "citisen,"  as 
used  in  Comp.  Laws  1897,  {  3831,  providing  that 
stock  in  foreign  corporations  owned  by  citiaens 
of  this  state  shall  be  taxed.  Included  only  non- 
resident citizens,  cannot  be  snstained.— Bacon 
V.  Board  of  State  Tax  CJom'rs  (Mich.)  307. 

Tbe  legislature  may  not  prescribe  what  con- 
struction the  courts  sliall  place  on  a  law. — Ne- 
braska Loan  &  Building  .Aas'n  t.  Perkins  (Neb.) 
07. 

A  statute,  complete  in  itself,  is  net  nneonsti- 
tutional^  though  it  may  conflict  with  other  stat- 
utes.— Nebraska  Loan  &  Building  Ass'n  ▼.  Per- 
kins (Neb.)  67. 

Under  Const  art.  1,  i  1,  and  section  22,  as 
amended,  a  bill  passed  by  the  legislature  with 
an  "emergency  clause"  takes  effect  on  its 
passage  and  approval.— State  v.  Bacon  (6.  D.) 
605. 

Courts,  In  order  to  prevent  absurd  or  inju- 
rious consequences,  will  construe  the  words  in 
a  statute  in  n  different  tense  from  that  used  in 
the  act— Malloy  v.  Chicago  &  N.  W.  Ry.  Oo. 
(Wis.)  130. 

Publication  of  act  of  legislature  prior  to  its 
taking  effect  heJd  consistent  with  a  provi»on  of 
the  statute  that  the  act  shall  take  effect  from 
and  after  publication.  —  O'Connor  v.  (Sty  of 
Fond  du  Lac  (Wis.)  327. 

i  6.     PleadiiiK  and  oTtdene*. 

Written  laws  of  sister  state  cannot  be  proved 
by  Huhbell's  Legal-Direotory  or  testimony  of 
an  expert. — Johnson  v.  Hesser  (Neb.)  8&4. 


TrmTED  STATES. 

CONSTITUTION. 

Amend,  art.  14,  §  1 176 

Art  4   308 

Art  4,  «  1 977 

STATITTES  AT  LARGE. 
1887,   Feb.  4,  ch.l()4,  24 

Stat  379 1001 

.1896,  June  S,  ch.  816,  2t) 

Stat.  245 645 

-18J>S,  July  1,  ch.  541,  80 

Stat  544 736 

11898,  July  1,  ch.  541,  { 

lib.  30  Stat.  549 417 


STATUTES  CONSTRUED. 

REVISED  STATUTES. 

8  2296 187 

;  2396 384 

«  2477 47 

$S  4170,  4193 870 

.      IOWA. 

CONSTITUTION. 
Art  1,  }  18 777 

CODE  1873. 

Tit  9.  ch.  1 908 

8{  1<»8-I09a  1159. 747 


i  1200.  Amended  by  Laws 
1«74.  ch.  65 :  Laws  1880. 
ch.  15 903 

COUE. 

Tit  a  ch.  7 634 

8§  242-244 22 

1288 633 
441 Km 
658 770 
609 IT 
T51  7.S2 

5  753   91 

If  883,  885,  886 782 

i  1142 024 

H  1370,  1873 770 


INDEX. 
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«  W09 791 

S  1885 795 

«  18fi8  820 

9  190!)  m 

f2022 620 
2410 788,  789 

«  2448 783 

i  2450 19 

I  2815 777 

I  2974 31 

S  3004  . .  .•. 768 

i  3531  777 

S  3570 797 

'  3775 818 

3784 633 

3S28 781 

88r>4 22 

|«  3894,  8974 761 

I  4091 22,  7.'58 

|{  4093,  4094 22 

4110 799 

4136 627 

4178 799 

4813 634 

l{  4602,  4618... 756 

4969 784 

5158 629 

115254,5255,5260,5287..  795 
f  5289 813 

McCLAIN'S  CODE. 
t  2912 794 

LAWS. 

1874,  ch.  65 .,  903 

1880,  ch.  15 903 

1884,  ch.  139 903 

MXGBIOAX. 

CONSTITUTION. 

Art  6,  I  1 1128 

Art.  6,  i  5 476 

Art.  14  307 

Art.  16,  i  2 1111 

COMPILED  LAWS  1807. 

C!h.  129 1108 

€h.  301 264 

«  r..54  264 

«  <i38 733 

I  G(K) 113 

«§  1311,  1?12,  1417 730 

5  2477 574 

i   2635 1096 

«  3173 256 

f  3443 1115 

I  3831 96.  307,  308 

«  .TS34,  3S37,  3S;!S 865 

«  3842,  3850 96 

i  3870 872 

«  3!)22 97,  1078 

«  4129  1115 

«§  4424,  4460,  4402 745 

i  40.')3 94 

4  5390  1081 

SS  S70e,  8707 740 

4  9167  739 

I  9^,09 266 

«9741,  9745 1131 

i  10.075,  subd.  0 261 

i  io..sr.2 1111 

ii  10  032  et  seq.,  10,945..  7:i3 
i  10,981 249 

I  io.no5 10 

«  11,204 1130 

{  11,570 248 

HOWELL'S  ANNOTATED 
STATUTES. 

Cli.  39  10S2 

«  T414 338 

LAWS. 
IK**.',.  Not  l.W,  i§  115,  116    10 
J««9.  p.  230 807 


•fflOl,  No.  90 466 

1885,  No.  42.-> 574 

1807,  No.  le» 730 

1899,. No.  253 Il3 

1890,  No.  262.  g  98 1128 

1901.    Pnblic  Work* 882 


MIKKBSOTA. 

CONSTITUTION. 


Art.  1,  I  13. 
Art.  9,  i  1.. 


176 
176 


GENERAL  STATUTES  1894. 

,Ch.  10 155 

^GB.  76,16897 931 

}  645 560 

lit  1216,  1217 933 

il654 907 

1832 906 

2023 720 

f  2248 826 

i  4180 545 

|§  4553,  4665 917 

J  5167-5170 824 

939 

824 

217 

172 

942 

912 

,,  — -   12 

li  6709,  Bubd.  1 234 


5183 

f  5572 

S  5708  

16032  
6138 
0524 
6595 
6709,  Bubd. 


CITY  CHARTERS. 
Minneapolis,  ch.  10,  f  8. . 

176.  176 
St  Paul.    Laws  1885,  ch. 
110,1126,27 207 

LAWS, 
di.  125 163 


1876. 

1885,   ch.   110.  «  20,   27. 

St  Paul  City  Charter..  207 

.  1S,S7,  ch.  5.  J  2 720 

ll.«S»,  ch.  271 830 

!  18!«.  ch.  200 933 

is:)5,  ch.  175 824 

1895,  ch.  219 229 

I  NEBRASKA. 

i  CONSTITUTION. 

Art.  1,  §  3 293 

Art.  1.  J  10 445 

Art  1,  {  11 541 

Art  1,  a  13,  21,  24 293 

Art  2,  i  1 445 

,  Art  2,  i  19 67 

Art  3,  §  15 445 

1  Art  6,  $  19 445 

Art  8,  §  5 395 

,  Art.  9,  8  6 293 

I    CODE  OF  riVIL  PROCB- 

!  Dl.KE  1.S99. 

,»  101 399 

§  329  940 

iil  4«lb,  401c 48 

«  495  70 

§  01)2  846 

,  i  cm 445 

:  5  tiT5  278 

,  §  848  948 

COMPILED  STATUTES 
I  1807. 

I  Ch.  28.  «  3.    Amended  by 

I.aws  1800,  ch.  31 956 

Ch.  93n,  «  47,  48 303 

!      COMPILED  STATUTES 
1889. 

Ch.23.  J227 948 

Ch.  60,  i  20 66,  281 


iCh.  72,arM2 556 

iCh.  73,  $6 665 

I  Oh.  75,  art.  1,  {5 857 

Ch.  77,  art.  1,  «  123 848 

Ch.  78.  8§4,  18 892 

Ch.  79,  i  7,  subd.  6 284 

Ch.  89,  art.l 292 

Ch.  89,  art  1,  S  28 293 

CRIMINAL  CODE  1899. 

Ch.  54 445 

i   la 840 

I  «  lOT 71 

;$S  579,  580 844 

§  584 445 

GENERAL  STATUTES  1873. 
I  Oh.  11 67 

CITY  CHARTER. 

Omaha.   Laws  1887,  ch.  10, 
1117 82 

LAWS. 

1887,  ch.  10,  (  117.  Omaha 

City  Charter 82 

1897,  ch.  10,  {  103 298 

1899,  ch.3a 956 

NORTH  DAKOTA. 

REVISED  CODES  1899. 
10099 V 088 

LAWS. 
1883,  ch.  44 088 

SOUTH  DAKOTA. 

CONSTITUTION. 

Art  1,  §{  1,  22 606 

Art.  4,  8  8 225 

Art  5,  8  2 225 

Art  6,  8f  24,  25 920 

Art  6,  8  5 182 

Art  14»  8  2 60S 

COMPILED  LAWS  1887. 

117 592 
427  920 
8  610.  611 597 
1381 920 
8  1497,  1498 828 

8  1643 1016 

ii8  2529,  2530 182 

j  8  3016  1013 

8  3595 1<:08 

88  4330,4368 691 

8  4389 1004 

8§4584,  4585 188 

Is  48.)6  1015 

f  8  4892.  4893.  4904 221 

f  4932 1016 

I  4933 584 

I  4038 861 

8  4996 185 

is  5015 691,  592 

;8  5081 602 

Is  5090 602,  863 

iS  5093 861 

;  i  5236.  subd.  4 860 

8  5449 1015,  1018 

88  5540-«542  221 

LAWS. 

1887.  ch.  47,  88  20,  82,  33, 

122  180 

I  18i)0,  ch.  6.  88  1.  8 225 

1893,  ch.  43 \.  920 

1893,  ch.  160 1016 

1895,  eh.  65 924 

1897.  ch.  54 861 

1897,  ch.  72,  {  6 688 

1897,  ch.  95 218 
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1897,  ch.  95,  18  1,  2 223 

1901,  March  8,  |§  2,  3.  . . .   992 
1901.      State     Board     of 
Charities   606 

VnSCONSIN. 

CONSTITUTION. 

Art.  1,  §  7 502 

Art.  1,  i   12 376,  377 

Art.  4.  «  18 131 

Art.  4,  S  23 132 

Art.  7,  S§  2,  15 858 

Art  7,  8  21 131 

Art  11,  f  3 1023 

Art  13,  8  9 327 

REVISED  STATUTES  1868. 

Ch.  19.  88  58.69 676 

Ch.  19,  8  85 554 

REVISED  STATUTES  1878. 

11273 374 
1294 654 
1328 374 
1777 607 
8  2809,  2902 822 

88  3295,  3208 374 

REVISED  STATUTES  1898. 

I  8 602 

I  69,  subd.  2 833 

f  420 849 

88  431,  483a,  443 867 

~  926,  subsec.  142a 1023 

"  961,  962 367 

1096,  1096.. 977 

1299i 975 

1339 327 

I  1492f.  Amended  by  Laws 
1899,  ch.  82 403 


1500 387 

1512  414 

88  J.517-1629,  1529b,  1529c  387 

8  f816b  327 

18  1941-44,  1943 361 

2024,  sobaecs.  18,  19,  47  815 

2205 976 

2317  194 

2347 122 

2525 333 

8  2801 1046 

8  2004 341 

8  2636,  suhd.  4 ()46 

$8  2639,  2C40 491 

I  2046 426 

8  2647 485 

"  2656 337,  980 

2668 > 426 

2678 983 

2769 410 

2772 417 

2789 672 

2830  1032 

2859 980 

2870 428 

2883 369 

2949 417 

3050 962 

3068  491 

3069,  Bubd.  3 492 

3070 2«8 

3180 668 

8241 695 

8267 976 

8816 117,  658 

8320 659 

3572,  3626 359 

8728,  3727 410 

3768 685 

I  4069 128,  681 

5  4162  977 

88  4210,  4211,  4213,  4214. .  402 


i4222 130 
4243 429 
4390 1026 
4466* 1017,  1048 
4561a 502,  503 

8  4568 1048 

I  4774 1047 

SANBORN  &  BERRYMAN'S 
ANNOTATED  STAT- 
UTES 1880. 
8  1773 145 

CITY  CHARTERS. 

Monroe.    Laws   1882.    ch. 

238  685 

Superior.    Laws  1891,  ch. 

124,  88  11,  13,  21 412 

LAWS. 

1882,  ch.  238.  Monroe  Citj 

Charter 686 

1885,  cb.  441,  anbch.  5,  | 

24  615 

1880,  ch.  328 1023 

1891,  ch.  124,  88  11.  13,  21. 

Superior  City  Charter..  412 

1801,  ch.  867 970 

1893,  ch.  312;  8  72 1023 

1805,  ch.  86 871 

1895,  ch.  109.  Amended  by 

Laws  1897,  ch.  138 1023 

1895,  di.  856 1028 

1897,  ch.  9 610 

1807,  ch.  1,38 1023 

1897,  ch.  247 327 

1809,  ch.  82 493 

1899,  ch.  231 387 

1889,  cb.  811,  8  15 502 


STAY. 

Pendinjr  appeal  or  writ  of  error,  see  "Appeal 
and  Error,"  8  7. 

STIPULATIONS. 

Comnienoement   of    action   by    stipulation,    see 

"Process,"  8  1. 
Waiving  written  instructions,  see  "Trial,"  |  7. 

STOCK. 

Bnnk  ctock.  see  "Banks  ami  Banking."  8  1. 
Corporate  stock,  see   "Corporations,"   8  2. 

STOCKHOLDERS. 

See  "Building  and  Loan  Associstions." 
Of  banks,  see  "Banks  and  Bonking,"  f  1. 
Of  corporations,  see  "Corporations,"  8  3. 

STORAGE. 

See  "Warehousemen." 

STREET  RAILROADS. 

See  "Railroad?." 

Taxation   of  street  railroads,   see   "Taxation," 
§8   2,   4. 

8   1.    Estalillsliineiit,    oonstraetlon,    and 
malntemanee. 

City  ordinaaoe  construed,  and  held,  that  un- 
der it  the  city  retained  the  power  to  require 
the  electric  street  railway  to  use  the  girder  or 
grooved  rail. — CSty  of  Kalamazoo  t.  Michigan 
Traction  Co.  (Mich.)  1067. 


Street-railroad  company  held  entitled  under 
ordinance  to  construct  such  turnouts,  after  the 
road  was  built,  as  should  be  necessary  I)ecau8i> 
of  increase  of  travel.— Detroit  Citizens'  St.  Ry. 
Co.  T.  Board  of  Public  Works  of  CSty  of  De- 
troit (Mich.)  1072. 

8  2.    Besnlatlbm  and  overatlon. 

In  an  action  by  a  bicyclist  for  injuries  re- 
ceived in  a  collisiou,  it  was  en-or  to  allow  de- 
fendant's witnesses  to  state  how  long  it  would 
take  them  to  dismount  on  meeting  an  approach- 
ing team. — Palmer  v.  Cedar  Rapids  &  M.  C. 
Ry.  Co.  (Iowa)  750. 

Admissibilit.v  of  evidence  in  action  for  in- 
juries by  collision  d^-termined. — Armstead  v. 
Mendenhall  (Minn.)  929. 

Evidence  jn  action  for  injuries  by  collision 
with  street  "car  held  not  to  show  that  driver 
of  horse  was  guilty  of  contributory  negligence. 
—Armstead  v.  Mendenhall  (Minn.)  929. 

Though  street-car  company  has  paramount 
right  over  ita  tracks  as  to  persons  driving,  be- 
yond that  their  duties  are  reciprocal,  and  they 
are  chargeable  with  the  same  measure  of  care. 
—Armstead  ▼.  Mendenhall  (Minn.)  929. 

In  action  for  injuries  by  collision  with  street 
car.  held,  that  the  question  of  contributory 
nc'^'liKpnce  was  for  the  jurv. — Riley  T.  Minne- 
apolis St  Ry.  Co.  (Mina.)  947. 

A  motorman  hrJd  not  guilty  of  such  gross 
negligence  as  would  authorize  a  recovery  by  a 
person  guilty  of  contributory  negligence  in- 
jured while  attempting  to  cross  the  tracks.— 
Watermolen  v.  Fox  River  Electric  Ry.  &  Pow- 
er Co.  (Wis.)  663. 

The  contributory  negligence  of  the  driver  of 
a  team  held  to  preclude  his  recovery  for  an 
injury   received    while  atteiuptiug   to  cross   a 
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street    raili-oad.— Watermolen    t.     Fox     RWer 
Electric  Ry.  &  Power  Co.  (Wis.)  e«B. 

ETidence  held  to  show  that  a  motorman  on 
a  Btreet-railiray  car  was  not  guilty  of  negli- 
gence, caiiRine  the  death  of  plaintiff's  child,  so 
as  to  entitle  nim  to  recover. — Tishacek  t.  Mil- 
waukee Electric  Ry.  &.  Light  Co.  (Wis.)  971. 

Where,  in  an  action  for  injuries  by  collision 
with  street  car,  the  complaint  simply  charges 
negligence,  evidence  of  a  willful  intent  to  in- 
jure, or  reckless  disregard  of  plaintilTs  safety, 
is  inadmissible.— McGIellan  t.  Chippewa  Val. 
Electric  Ry.  Co.  (Wis.)  lOia 

Plaintiff,  driving  on  a  street-car  track  with- 
out looking,  and  injured  by  a  collision  with  a 
car,  held  guilty  of  contributory  negligence. — 
McClellan  v.  Chippewa  Val.  Electric  Ry.  Co. 
<WU.)  loia 

Evidence  JuiU  to  show  plaintiff,  injured  by 
collision  with  street  car,  guilty  of  contributo- 

S'   negligence. — McClellan    v.    Chippewa   Val. 
lectric  By.  Co.  (Wis.)  1018. 

A  Ptreet-car  franchise,  requiring  the  com- 
pany to  acquire  the  franchise  of  a  former  com- 
pany, which  contains  regulations  as  to  the 
manner  of  operating  the  cars,  held  not  to  make 
the  new  franchise  subject  to  the  regulations 
prescribed  in  the  old  franchise. — Stafford  v. 
Chippewa  Val.  Electric  B.  Co.  (Wis.)  1036. 

The  test  of  negligence  in  the  speed  of  a  street 
car  is  the  speed  at  which  an  ordinarily  prudent 

Person  would  have  run  the   car. — Stafford  v. 
hippewa  Val.  El«ctric  R.  Co.  (Wis.)  1036. 

The  mere  operation  of  a  street  car  at  a  street 
crossing  in  such  a  manner  as  to  render  It  dan- 
urerons  for  a  person  to  cross  ia  front  thereof 
^eld  not  negligence.— Stafford  v.  Cbippewa  Val. 
Electric  R.  Co.  (Wis.)  1036. 

The  failure  of  a  motorman  to  continuously 
sound  a  gong  on  approaching  a  street  crossing 
held  not  aegligence  under  the  evidence  in  an 
action  for  a  crossing  accident— Stafford  v.  CUp- 
pewa  Val.  Electric  R.  C!o.  (Wis.)  1036. 

Evidence  Add  sufficient  as  a  matter  of  law  to 
show  that  a  street  car  was  not  being  run  at  a 
negligent  rate  of  speed  at  the  time  of  a  cross- 
ing acddent.— Stafford  v.  Chippewa  Val.  Elec- 
tric R.  Co.  (Wis.)  1036. 

A  motorman,  approaching  a  street  crossing, 
Is  required  to  use  the  care  which  ordinarily 
prudent  persons  would  exercise.— Stafford  v. 
Chippewa  Val.  Electrid  B.  Co.  (Wis.)  1036. 

An  ordinance  requiring  the  continuous  ring- 
ing of  a  bell  on  a  street  car  while  in  motion 
hrii  unreasonable. — Stafford  v.  Chippewa  Val. 
Electric  B.  Co.  (Wto.)  1036. 

A  street  car  has  n  right  at  a  crossing  superior 
to  that  of  an  ordinary  traveler.  —  Stafford  v. 
Chippewa  Val.  Eleitric  R.  Co.  (Wis.)  1036. 

Evidence  of  witness  as  to  not  seeing  a  car 
wliirh  was  approaching  in  plain  sight  held  too 
unreasonable  to  authorize  the  submission  of  the 
Issue  of  the  near  approach  of  the  car. — Stafford 
T.  Chippewa  Val.  Electric  R.  Co.  (Wis.)  1036. 

The  failure  to  direct  a  verdict  in  an  action 
against  a  street  railway  for  a  crossing  accident 
held  erroneous.  —  Stafford  v.  Chippewa  Val. 
Electric  R.  Co.  (Wis.)  1036. 

STREETS. 

Se*  "Municipal  Corporations,"  S§  7,  & 

SUBROGATION. 

On  payment  of  taxes,  see  "Taxation,"  |  ft, 


SUBSCRIPTIONS. 

Subscriptions  to   corporate  stock, 
and  Banking."  {  1. 


"Banks 


SUICIDE. 

As  a  defense  to  action  on  poiier,  see  "Insur- 
ance," {  13. 


SUIT. 


See  "Action." 


SUMMARY  PROCEEDINGS. 

Recovery  of  attorney's  fee,  see  "Attorney  and 

Client,"  S  3. 
of  possession  by  landlord,  see  'Xftndlord 

and  Tenant,"  |  6. 


8e«  "Process." 


SUMMONS. 


SUNDAY. 


A  notice  by  the  state  that  a  witness  whose 
name  was  not  indorsed  on  the  indictment 
would  be  examined  hdd  not  void  because  given 
on  Sunday.— State  v.  Byan  (Iowa)  812. 

SUPERSEDEAS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  {  7. 

SUPPLEMENTAL  PLEADING. 

See  "Pleading,"  |  4. 

SUPREME  COURTS. 

See  "Oonrts."  |  4. 

SURETYSHIP. 

See  "Principal  and  Surety." 

SURFACE  WATERS. 

See  "Waters  and  Water  Courses,"  |  & 

SWINDLING. 

See  "False  Pretenses." 


TAXATION. 


"Mu- 
and 


Local  or  special  taxes,  see  'T>rains,"  |  2; 
nifipal    Corporati<HiB,"    f    9;     "Sdiools 
School  DUtricts,"  {  1. 

assessments   for   municipal   improvements, 

see  "Municipal  Corporations,"  |  6. 

Occupation  or  privilege  taxes,  see  "Intoxicating 
Liquors,"  {  2;    "Licenses,"  §  1. 

Purchase  of  tax  title  by  co-tenant,  see  "Ten- 
ancy in  Common." 

{   1.    CeastltiitloBal     reqvlreaieata    amd 
restrictions. 

The  special  provision  of  Comp.  Laws,  §  3842,' 
for  the  assessment  of  corporations  in  general, 
held  unrnnstitutional  and  void,  as  double  tax- 
ation.—I>etroit  Citizens'  St.  Ry.  Co.  v.  Com- 
mon Council  of  Qty  of  Detroit  (Mich.)  96. 

In  determining  the  question  whether  a  tax 
on  the  stock  of  foreign  corporations  owned  by 
residents  was  void,  as  unjust  and  nnequal,  the 
question  whether  such  stock  was  taxed  in  the> 
state  where  the  corporation  was  orgaaised  was^ 
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immaterial.  —  Bacon   ▼.    Board   of   State   Tax ' 
Com'rs  (Mich.)  307.. 

Comp.  Laws  1897,  i  3831,  placing  a  tax  on 
shares  of  stock  in  foreign  corporations,  when 
owned  bj  residents,  held  not  unconstitntional, 
as  in  violation  of  Const  art.  14,  declaring  tax- 
ation shall  be  equal  and  uniform. — Bacon  v. 
Board  of  State  Tax  Com'rs  (Mich.)  307. 

{  2.     UablUty  of  persons  and  property. 

The  conceded  intention  to  tax  under  the 
method  specially  provided  by  Comp.  Laws,  § 
8842,  for  the  assessment  of  corporate  property, 
all  property  included  in  section  3831,  defining 
personaity  in  general  subject  to  taxation,  hela 
not  to  preclude  taxation  of  corporate  property 
under  the  latter  section,  on  the  f.iilure  throuRh 
invalidity  of  the  method  prescribed  by  the 
former.— Detroit  Citizens*  St.  Ky.  Co.  v.  Com- 
mon Conncil  of  City  of  Detroit  (Mich.)  96.  j 

The  doctrine  of  ejusdem  generis  held  not  to 
apply  to  subdivision  13,  §  3831,  Comp.  Laws, 
so  as  to  exclude  from  the  personalty  enumerat- 
ed therein,  for  the  purpose  of  taxation,  intan- 
gible property,  such  as  franchises,  adding  to 
the  value  of  street  railroads.— Detroit  Citizens' 
St.  Ry.  Co.  V.  Common  Council  of  CSty  of  De- 
troit (Mich.)  96. 

That  a  street  railroad  is  not  taxable  by  the 
city,  on  aecoant  of  the  city's  contract  to  accept 
a  percentage  of  eni-niugs  in  lieu  of  taxes,  doen 
not  obviate  the  necessity  of  the  cit^  assessing 
it  for  state  and  county  taxes. — Detroit  Citizens' 
St.  Ry.  Co.  y.  Common  Q>nncil  of  CSty  of  De- 
troit (Mich.)  96. 

A  building  nsed  for  school  purposes  and  as 
a  family  residence  held  not  exemi>t  from  tax- 
ation, unless  the  residential  use  is  incidental  to 
the  other. — ^Watson  v.  Cowles  (Neb.)  86. 

Person  claiming  property  exempt  from  tax- 
ation mast  show  affirmatively  the  facts  mak- 
ing it  exempt. — Watson  v.  Oowles  (Neb.)  35. 

Property  nsed  exdusively  for  school  pur- 
poses held  exempt  from  taxation  for  general 
revenue. — Watson  t.  Cowles  (Neb.)  86. 

{  3.     Plaoe  of  iazatlon. 

Comp.  Laws  -1887,  placing  a  tax  on  the  stock 
of  foreign  corporations  when  owned  by  citizens 
of  this  state,  held  not  unconstitntional  as  in 
contravention  of  Const,  art.  14,  declaring  that 
full  faith  and  credit  shall  be  given  to  offirial 
public  acts.— P««>n  t.  Board  of  State  Tax 
Com'rs  (Mich.)  M7. 

A  private  railroad  owned  by  a  partnership  is 
real  property,  and  hence,  under  Comp.  Laws, 
{  3S34,  should  be  assessed  in  the  townships 
where  situated,  and  not  at  the  terminal  point 
of  such  road.— Mitchell  v.  Lake  Tp.  (Mich.) 
865. 

Under  Oomp  Laws,  f  3S87,  subd.  8.  and  Id.  { 

3838,  logs  piled  on  the  risht  of  way  of  a  pri- 
vate railrnad  are  n.ssessable  in  the  township 
where  they  are  located  at  time  of  assessment. 
-Mitchell  V.  I>ake  Tp.  (Mich.)  866. 

Logs  floating  in  a  lake,  so  that  at  the  time 
fixed  by  law  for  assessment  they  were  in  dif- 
ferent townships,  but  were  all  intended  for 
use  at  a  certain  sawmill,  were  properly  assessed 
In  the  township  where  the  mill  was  located.— 
Mitchell  V.  Lake  Tp.  (Mich.)  865. 

{  4.     Iievy  and  assessment. 

A  tax  assessment  held  too  indefinite  to  be  a 
basis  for  a  reassessment  which  described  the 
land  with  certainty. — Smith  v.  Auditor  General 
(Mich.)  8. 

If  property  may  be  assessed  as  a  nnit,  there 
is  no  obligation  to  value  its  separate  elements. 
— Detroit  Otizens'  St.  Ry.  Co.  v.  Common  Coun- 
cil of  City  of  Detroit  (Mich.)  96. 

Proceflses  by  which  assessors  arrived  at  the 
Taloe  of  a  street  railroad  are  immaterial,  in  wo 


far  as  they  aifect  the  yalidity  of  the  asseaa- 

ment,  if  they  finally  conclude  that  it  is  honest- 
ly worth  in  the  market,  in  cash,  the  sum  as- 
sessed.—Detroit  atisens'  St.  Ry.  Oo.  t.  Oom- 
mon  Cionncil  of  City  of  Detroit  (Mich.)  96. 

In  determining  the  cash  value  of  a  street  rail- 
'  road,  pursuant  to  Oomp.  Laws,  {  S8G0,    and 
the  statute  requiring  that  the  track  shall   be 
'  assessed  as  personalty,   the  tangible  property 
'  should  be  assessed  as  a  unit,  and  privilegee  in- 
separably connected  with  the  road  should   be 
considered,    thus    indirectly    taxing    the    fran- 
chise.—Detroit  CStizens'  St.  By.  Co.  v.  Commoa 
,  Council  of  aty  of  Detroit  (Mich.)  90. 

'  That  a  street-rnilway  system  consists  of  sev- 
eral power  plnnts  at  different  places  on  the 
line,  which  extends  through  or  into  several  tax- 

I  ing  districts,  and  also  includes  a  plant  outside 
the  city,  not  assessable  by  the  city  board,  is  no 
obstacle  to  the  assessment  of  the  property  as  a 
unit.— Detroit  Citizens'  St.  Ry.  Co.  v.  Common 

I  Council  of  City  of  Detroit  (Mich.)  96. 

'  Filing  the  roll  by  the  board  of  assessors  of 
Detroit,  after  the  amounts  of  their  assessments 
I  were  fixed  by  the  board  of  review,  hdd  not  a 
i  compliance  with  the  law,  but  not  to  deprive  a 
;  taxpayer  of  the  right  of  review  of  its  assess- 
.  ment  in  a  particular  case. — Detroit  CStizens" 
'  St.  Ry.  Co.  v.  Common  Conncil  of  CSty  of  De- 
troit (Mich.)  96. 

The  common  council  of  the  city  of  Detroit 
held  to  have  properly  refused  to  consider  a. 
sapplemental  appeal  to  them  from  the  board  of 
assessors,  based  on  technical  irregularities  re- 
lating only  to  the  board's  jurisdiction. — Detroit 
Citizens'  St.  Ry.  Co.  v.  Common  Council  of 
CSty  of  Detroit  (Mich.)  96. 

The  common  council  of  the  city  of  Detroit, 
as  a  board  of  review,  was  not  required  to  no- 
tify an  appellant  to  attend  when  it  was  con- 
sidering appeals  from  the  board  of  assessors, 
and,  if  it  desired  to  be  heard,  it  should  have 
been  present  and  requested  it. — Detroit  CSti- 
zens'  St  Ry.  Co.  v.  CJommon  Council  of  City  of 
Detroit  (Mich.)  96, 

The  determination  of  assessors  and  the  boani 
of  review  as  to  the  cash  value  of  property  as- 
sessed cannot  be  disturbed,  if  regular  and  not 
fraudulent  —  Detroit  Citizens'  St.  Ry.  Co.  v. 
Common  Conncil  of  aty  of  Detroit  (Mich.)  86. 

A  railroad  bridge  across  a  navigable  river- 
owned  by  a  railroad  company  aa  part  of  its 
line  Add  assessable  by  state  board  of  equaliaa- 
tion,  and  not  by  local  assessor.— Chicago.  B.  & 
Q.  R.  Oo.  ▼.  RichardsoA  County  (Neb.)  532. 

Assessment  of  real  estate  in  name  of  right- 
ful owner  is  not  absolutely  essential  to  valid- 
ity of  tax.— Carman  v.  Harris  (Neb.)  848. 

Where  return  to  certiorari  to  review  refusal 
of  board  of  review  to  reduce  property  valuation 
showed  that  no  sworn  evidence  was  offered  or 
heard  on  the  application,  it  was  proper  to- 
quash  the  writ.— State  v.  Pnldner  (Wis.)  lia 

§  6.     Lien  and  priority. 

Under  Code,  §  1400,  the  treasurer  of  a  coun- 
ty where  a  partnership  owns  delinquent  per- 
sonal taxes  Las  no  authority  to  certify  such 
taxes  to  a  county  where  the  partnership  owns 
realty,  when  all  the  partners  reside  and  own 
property  in  the  county  where  the  taxes  are 
delinquent— Union  Cent.  Life  Ins.  Oo.  v.  Cha- 
!  pin  (Iowa)  701. 

'  Where  a  county  treasurer  has  certified  de- 
linquent taxes  from  one  county  to  another,  un- 
der 'Code,  §  1409,  the  failure  to  state  that  the 
delinquent  has  removed  from  the  county,  leav- 
ing no  property  there,  is  a  fatal  defect  In  such 
certificate. — Union  Cent  Life  Ins.  Co.  v.  Cha- 
pin  (Iowa)  701. 

Taxes  on  land  take  precedence  of  all  other 
lieas.— Eddy  ▼.  Kimerer  Q^eb.)  640. 
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In  proceedings  to  foreclose  tax  lien  orer  lAnd 
where  railroad  has  a  right  of  way,  the  rail- 
soad  company  is  not  a  necessary  party,  where 
right  of  way  is  excepted  in  petition. — Carman 
V.  Harris  CNeb.)  8i8. 

I  6.  Pkjrment  and  refnadiac  ot  veooT- 
ery  of  tax  paid. 
r'nder  Comp.  Laws,  {  3876,  a  taxpayer,  be- 
lieving only  part  of  its  tax  valid,  may  pay 
that  portion  and  contest  the  invalid  part. — 
Chapin  Mln.  Co.  t.  Uddenberg  (Mich.)  872. 

In  action  to  recover  taxes  paid  onder  pro- 
test, claimant  must  allege  and  prove  specific 
objections  made  at  time  of  payment. — Bankers' 
Tjife  Ass'n  of'Des  Moines,  Iowa,  v.  Board  of 
Com'rs  of  Douglas  County  <Neb.)  54. 

One  seeking  to  recover  from  county  taxes  not 
paid  under  compulsion  must  show  compliance 
with  the  statute.— Bankers'  Ufe  Aaa'n  of  Des 
Moines,  Iowa,  v.  Board  of  Com'rs  of  Douglas 
Gonnty  (NeU)  54. 

To  avail  himself  of  right  to  recover  taxes 
not  paid  under  compulsion,  party  must  state 
(specifically  to  tax  collector  the  ground  of  his 
objection,  and  have  it  noted  in  tax  receipt. — 
Bankers'  Life  Ass'n  of  Des  Moines,  Iowa,  v. 
Board  of  Com'rs  of  Douglas  County  (Neb.)  S4. 

Under  Rev.  St.  1898,  fS  1095.  4162,  an  entry 
of  payment  opposite  the  taxes  for  which  a  tax 
deed  was  issued  held  admissible  to  defeat  the 
tax  deed.— Mcintosh  t.  Marathon  Land  Co. 
(Wis.)  976. 

Under  Bev.  St  1808,  fS  1066,  1096,  the  stub 
receipt  book  of  the  town  treasury,  which  show- 
ed the  payment  of  taxes  for  which  tax  deed 
was  issaed,  held  admissible  to  defeat  the  tax 
deed.— McIntoA  v.  Marathon  Land  Co.  (Wis.) 
976. 

S  7.     Sals   of  laad   for   noBpaymeat   of 


The  fact  that  a  petition  In  proceedings  ito  ob- 
tain a  dacree  for  taxes  was  irregular,  in.  that  a 
portien  of  the  taxes  were  grouped  under  no  defi- 
nite description,  does  not  pender  the  decree 
void.— Church  v.  Nester  (Mich.)  1078. 

Under  Oomp.  Laws,  S  8922,  it  will  be  pre- 
snmed,  unless  the  contra^  is  afflrmatively 
shown,  that  the  report  of  sale  reonired  by  stat- 
ute to  auditor  general  was  maac — Clinrch  v. 
Nester  (Mich.)  1078. 

Defendants  in  proceedings  to  obtain  decree 
for  taxes  Iteld  bound  to  anticipate  proof  of  pub- 
lication of  notice  of  taxes.— Church  v.  Nester 
(Mich.)  1D7& 

Evidence  in  suit  by  purchaser  at  tax  sale  to 
•nterce  bis  lien  hdd  not  to  justify  judgment 
for  defendant. — Carman  v.  Harris  (Neb.)  848. 

Purchaser  at  delinquent  tax  sale  cannot  sue 
the  owner  of  the  property  at  law  to  recover 
taxes.— Carman  v.  Harris  (Neb.)  848. 

Failnre  of  county  treasurer  to  carry  forward 
delinquent  taxes  for  prior  years  will  not  in- 
validate sale  for  taxes  of  subsequent  years.— 
Carman  v.  Harris  (Xeb.)  848. 

(  8.    SodsBiptloB  froai  iaa  sals. 

Notice  of  expiration  of  period  of  redemption 
from  tax  sale  hfld  sufficient  compliance  with 
Gen.  St  1894,  I  1654.— Patterson  v.  Grettum 
(Minn.)  907. 

Where  a  tax  deed  was  recorded  on  March  23, 
1868,  and  the  period  of  redemption  was  limited 
to  one  year,  entries  in  the  county  clerk's  sales 
book  showing  a  redemption  on  June  14,  1809,  gee  "Wills,"  i  1 
held  not  admissible  to  defeat  the  tax  doed.— 
Mcintosh  T.  Marathon  Land  Oo.  (Wis.)  970. 

i  9.     Tax  Utle«. 

A  tax  deed  held  not  to  sufficiently  describe 
the  land  attempted  to  be  conveyed. — Tucker  t. 
Carlson  (Iowa)  90L 


Description  of  tax  deed  as  "lots  163,  194 
tion  38.  village  of  P.,  according  to  the  plot," 
was  indefinite,  where  there' were  several  lots  ia' 
section  33  numbered  163  and  164.— Sleight  y. 
Roe  (Mich.)  10. 

A  tax  sale  certificate  based  on  a  void  levT 
gives  no  lien  on  the  property  described  therein. 
—John  V.  Connell  (Neb.)  82. 

Where  a  tax  sale  is  void,  the  lien  for  any- 
prior  or  subsequent  taxes  paid  by  the  purchas- 
er is  transferred  to  him.— John  v.  Connell  (Neb.> 
82. 

Where  the  owner  of  a  tax  certificate  under  • 
void  sale  pays  subsequent  taxes,  he  is  subro- 
gated to  the  rights  of  the  public  in  such  taxes. 
—John  V.  Cbnnell  (Neb.)  82. 

Whether  a  tax  sale  is  void  for  irregularity  or 
want  of  authority  in  the  treasurer  to  sell,  the 
lien  of  the  tax  is  transferred  from  the  public 
to  the  purchaser.— John  v.  Connell  (Neb.)  82. 

Giving  of  notice  under  Gen.  Revenue  Laws, 
e.  77,  art.  1,  §  123,  before  tax  deed  can  issue, 
AfW  not  essential  where  purchaser  sues  in  eq- 
uity to  foredosa  his  lien. — Carman  v.  Harris 
(Neb,)  848. 

Where  levy  of  tax  is  valid,  purchaser  at  void 
sale  is  subrogated  to  rights  of  the  public. — 
Carman  v.  Harris  (Neb.)  848. 

Where  purchaser  at  tax  sale  fails  to  acquire 
good  title  because  of  failur*  of  public  officer* 
to  comply  with  law,  he  acquires  the  rights  of 
the  public  against  the  real  estate.— Carmaa  v. 
Harris  (Neb!)  848. 

Petition  in  equity  for  foreclosnre  of  lien  for 
taxes  paid  by  purchaser  at  delinquent  tax  sale 
hdd  not  fatally  defective,  as  not  alleging  no 
proceedings  at  law  brought— Carman  v.  Har- 
ris (Neb.)  84a 

Failure  of  county  treasurer  to  advertise  for 
public  sale  real  estate  delinquent  for  taxes  Mid 
not  to  alfect  purchaser's  lien  on  the  property. 
—Carman  v.  Harris  (Neb.)  848. 

TAXATION  OF  COSTS. 

See^Omrts,"  14. 

TENANCY  IN  COMMON.- 

{  1.     Mvtoal  rlckts,  datlos.  aad  UallU. 
ties  of  oo-teaaats. 

A  tenant  In  common  did  not  acquire  co-te»- 
ant's  title  by  purchasing  at  a  tax  sale;  such  pay- 
ment operating  merely  as  a. payment  of  the 
taxes.— Sleight  v.  Roe  (Mich.)  10. 

One  co-tenant  may  lease  his  moiety  to  the 
other,  and  the  parties  to  the  lease  thereupon 
are  entitled  to  the  rights  of  landlord  and  tea- 
ant.^Schmidt  r.  Constans  (Minn.)  173. 

Tender. 

Dvidence  held  insuffiriont  to  show  tender,  so- 
as  to  relieve  mortgagor  from  payment  of  inter- 
est.—Adams  V.  Greig  (Mich.)  1078. 


TERMS. 

Of  lesaes,  see  "I^ndloid  and  Tenant,"  {.8, 

TESTAMENTARY  CAPACITY. 


THEATERS  AND  SHOWS. 

A  person  managing  a  public  place  of  amnao- 
ment  at  which  lie  sells  liquor,  to  his  cnstomenk? 
held  liable  to  a  person  assaulted  by  one   t«^ 
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whom  he  sold  liquor,  rendering  him  drunk  and 
disorderly.— Mastad  v.  Swedish  Brethren 
(Minn.)  913. 

THEFT. 

See  "Larceny." 

TIMBER. 

See  "Logs  and  Logging." 

TIME. 

For  taking  appeal,  see  "Appeal  and  Error,"  t  6. 
Of  taking  effect  of  atatnte,  see  "Statutes,"  |  6. 

The  words  "from  and  after"  in  the  statute 
signify  exclusion  of  day  from  which  reckoning 
is  to  be  made.— O'Connor  y.  Qty  of  Fond  du 
Lac  (Wis.)  327. 

TITLE. 

Oolor  of  title,  see  "Adrorse  Possession." 
Eiffect    of   change   of    title    on    insurance,    aee 

"Insurance,"  §6. 
Estoppel  to  assert  title,  see  "Estoppel,"  {  2. 
Remoral  of  cloud,  see  "Quieting  Title." 
Retention    of    apparent    title    by  grantor,  see 

"Fraudulent  Conveyances,"  |  1. 
Statutes,  see  "Statutes,"  !  8. 
SntBcienoy    of    title    of    vendor    of    land,    «ee 

"Vendor  and  Purchaser,"  i  8. 
Tax  titles,  see  "Taxation,"  {  0. 
Title  of  lessor,  see  "Landlord  and  Tenant,"  |  2. 


TORTS. 


f   8;    "TroTer 


See    "Municipal    Corporations,' 
and  Conversion,"  {  1. 

Agents,  see  "Principal  and  Agent,"  I  2. 

Employes,  see  "Master  and  Servant,"  f  6. 

Particular  torts,  see  "Assault  and  Battery,"  ( 
1;  "Conspiracy,"  f  1;  "False  Imprisonment," 
{  1;  "Fraud";  "Libel  and  Slander";  "Mall- 
dous  Prosecution";  "Negligence";  "Nuisance"; 
"Trespass";    "Trover  and  Conversion." 

—  abuse  of  process,  see  "Process,"  {  8. 

causing  death,  see  "Death,"  {  1. 

TOWNS. 

See  "C!o«nties";  "Highways."  S  2;  "Mnnicjpal 
Corporations";  "Schools  and  School  Dis- 
tricts," {  1. 

TRANSCRIPTS. 

Am  evideneek  we  "Evidence,"  {  0. 

TREES. 

See  "Loss  and  Logging." 

TRESPASS. 

Injuries  to  trespassers,  see  "Railroads,"  H  3,  5. 
To  the  person,  see  "Assaolt  and  Battery,"  {  1; 
"False  Imprisonment." 

{   1.    Aeta  eoBstliitilac  treapsast  aad  U«« 
blUty  tberef  or. 

A  trespasser  on  land  cannot  claim  by  his  un- 
lawful occupation  that  the  real  owner,  with 
knowledge  of  the  same,  cannot  sue  for  the 
wrongful  acts  committed. — Blew  ▼.  Ritz  (Minn.) 
548. 

Where  a  disseisor  has  abandoned  the  prem- 
ises before  suit,  and  the  rightfai  owner  is  in 
possession,  he  may  maintain  trespass  for  the 
wrongful  entry.— Blew  t.  Bits  (Minn.)  548. 


I  JB.    AetlMM. 

Where  an  action  is  bronght  under  Comp. 
Laws,  {  11,204,  for  the  wrongful  cutting  and 
carrying  away  of  timber,  trees,  etc,  from  the 
lands  of  anoUier,  the  burden  of  showing  that 
Buch  cutting  was  without  the  consent  of  the 
owner  is  on  the  plaintiff. — Padman  y.  Rhodes 
(Mich.)  1130. 

TRESPASS  TO  TRY  TITLE. 


See  "Ejectment." 


TRIAL 


See  "Witnesses." 

Actions  against  personal  representatiyes,  aee 
"Executors  and  Administrators,"  {  3. 

Construction  of  contract  as  question  for  jury, 
see  "Contracts,"  g  2. 

Entry  of  judgment  after  trial  of  isanes,  aee 
".Judgment,"  i  a 

Of  particolar  dvil  actions  or  proceedings,  aee 
"Breach  of  Marriage  Promise";  "Ejectmoit," 
i  3;  "False  Imprisonment,"  (  1;  "Fraod," 
I  2;  "Libel  and  Slander."  {  3;  "MaUcions 
Prosecution,"  {  2;  "Negligence,'.'  |  2;  "Re- 
plevin," S  4. 

actions   against  counties,   see  "(bounties," 

I  4. 

actions  aninst  mnnicipal  corporations,  aee 

"Municipal  Corporntions.'    S  8. 

action  against  municipal  officer,  see  "Mu- 
nicipal Corporations,"  |  4. 

action     for     injuries     on     bridges,      aee 

"Bridges,"  i  2. 

action  for  personal  injuriea,  see  "High- 
ways," i  3;  ''Master  and  S^ant,"  {  6; 
"Street  Railroads,"  {  2. 

action  for  price  of  goods  sold,  see  "Sales." 

i  5. 

action    on   contract   made   by    agent,    aee 

"Prihdpal  and  Agent,"  12. 

action  on  note,  see  "Bills  and  Notes,"  |  8. 

action  on  policy,  see  "Insurance,"  {  13. 

action    to    eriforee   stockholder's   statutory 

liability,  see  "Corporatioas,"  S  3. 

-  action  to  eataolish  boandary,  aee  "Bonnd- 
aries,"  {  1. 

action  to  set  aside  conveyance  in  fraud  of 

creditors,  see  'Traudulent  Conveyances,"  i  3. 

breach   of    contract    of    corporation,    see 

"Corporations,"  g  5. 

foreclosure  action,  see  "Mortgages,"  |  9. 

probate  proceedings,  see  "Wills,"  |  S. 

suits  in  equity,  see  "Equity,"  i  2. 

trial   of   right   to   property    levied   on,    see 

"Execution,"  8  2. 

Of  particular  criminal  prosecutions,  see  "As- 
FSTilt  and  Battery,"  |  2;  "Burglary,"  g  1; 
"Criminal  Law,"  g  »;  "Homidde;"  g  8;  "li- 
bel and  Slander,"  g  4;    "Rape,"  g  1. 

prosecution    for   violation   of   liquor   laws, 

see  "Intoxicating  liquors,"  g  4. 

Summoning  and  impaneling  jury,   see  "Jury," 

ga. 

Trial  de  novo  on  appeal,  see  "Appeal  and  Er- 
ror," g  16. 

g  1.     Notlee    at    trial    and    prellmlauury 
prooeedlnrs. 

Where  plaintiff's  demurrer  to  an  answer  it 
overruled,  and  he  then  files  a  trial  notice,  it  is 
not  error  to  overrule  defendant's  motion  to 
strike  the  cause  from  the  calendar  on  the 
ground  that  there  is  no  iaaae  of  fact— Wyman 
V.  Werner  (S.  D.)  C64. 

g  2.     Dooketa,  Uata,  Mid  eal«»dara. 

Where,  after  a  mandamna  salt  is  fully  made 
np,  it  presents  equitable  issues  on  the  part  of 
ail  contestants,  it  is  properly  transferred  to  the 
equity  docket.— Croft  v.  Colfax  Blectrie  Idght 
&  Power  Co.  (Iowa)  7«)lBy  ^^OOglC 
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I  3.     Course  and  oondnpt  of  trial  la  seit« 
oral. 

Allowing  the  jury  to  view  the  horse  in  con- 
trovergy  in  order  to  identify  it  held  erroneous. 
—Brady  y.  Shirley  (S.  D.)  1002. 

{  4.     Beeeption  of  evideaoe. 

Where  defendant  claimed  a  counterclaim 
owing  to  plaintiff's  refoaal  to  deliver  security, 
htM  error  not  to  admit  evidence  of  the  value 
thereof,  though  the  evidence  was  offered  out 
of  order.— Clement,  Bane  &  Co.  v.  Houck  (Iowa) 
765. 

An  objection  to  a  question  after  the  answer 
was  in  held  too  late  to  be  available. — Parker  v. 
City  of  Ottumwa  (Iowa)  805. 

In  ejectment,  the  plea  and  notice  of  defend- 
ant need  not  be  formally  introduced  in  evidence 
to  make  them  available  for  any  admission  of 
ouster  they  contained. — Carpenter  v.  Carpenter 
(Mich.)  576. 

Order  opening  case  after  submission,  and  per- 
mitting defendants  to  offer  further  testimony, 
held  not  an  order  setting  aside  a  stipulation 
of  the  parties. — Snnvold  v.  Melby  (Minn.)  549. 

Where  both  parties  allege  a  given  fact,  proof 
thereof  is  unnecessary. — McCuUongh  v.  Dovey 
(Neb.)  893. 

When  counsel  was  unable  to  comprehend  the 
grounds  for  excluding  evidence,  objected  to  as 
incompetent,  irrelevant,  and  immaterial,  and  in 
good  faith  appealed  to  the  court  to  indicate 
specifically  the  reasons  for  such  exclusion,  if 
was  the  duty  of  the  court  to  so  indicate. — Col- 
bum  V.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.  (Wis.) 
354. 

In  an  action  for  breach  of  contract,  where 
defendant  objected  to  certain  questions  as  in- 
competent, irrelevant,  and  immaterial,  held,  on 
pIflintifT's  request  the  court  should  require  the 
grounds  of  objection  to  be  stated  more  specif- 
ically.—Colbnrn  V.  Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.  (Wis.)  354. 

Where  evidence  is  relevant  to  one  issue  in  a 
case,  but  not  to  the  others,  its  admission  with- 
out an  instruction  limiting  the  jury's  considera- 
tion of  it  to  the  issue  to  which  it  is  relevant 
is  not  error,  unless  such  instruction  is  request- 
ed and  refused.— Viellesse  v.  (Sty  of  Green 
Bay  (Wis.)  665. 

$  5.     Ara^nmenia  aad  condnat  of  ooanael. 

Where  issues  are  not  complicated,  and 
amount  involved  is  small,  held  not  error  to  limit 
the  argument  to  15  minutes  on  each  side.-^Sey- 
mour  V.  Phillips  (Neb.)  72. 

A  judgment  for  $7,500  in  favor  of  a  servant 
injured  in  a  railroad  accident  held  excessive, 
in  view  of  the  evidence  and  improper  argu- 
ment of  his  counsel.— MacOarthy  v.  Whitcomb 
(Wis.)  707. 

i  6.     TaUnc  oaae  or  qaestion  froB  Jnry. 

Where  the  fact  that  tile  was  purchased  and 
used  by  the  officers  of  a  town  for  the  sole  pur- 
pose of  draining  private  property  was  undis- 
puted, and  the  court  charged  that,  if  such  were 
the  facts,  the  town  was  not  liable,  it  is  the  du- 
ty of  the  jury  to  obey  such  instructions,  and 
a  verdict  contrary  thereto  should  be  set  aside. 
— EJggert  V.  Templeton  (Iowa)  19. 

Directing  verdict  on  contest  of  will  held  prop- 
er under  the  evidence.  —  Gustafson  v.  Bger 
(Mich.)  1082. 

Plaintiff,  in  an  action  to  recover  the  consider- 
ation paid  for  a  note,  hfld  to  have  made  a 
prima  facie  case,  so  that,  in  the  absence  of  any 
defease,  he  was  entitled  to  the  direction  of  a 
verdict.«-Hicks  v.  Steel  (Mich.)  1121. 

Where  there  are   no   disputed   questions  of 
fact,  it  is  proper  to  direct  a  verdict.— Keeley 
Inst,  of  Virginia  v.  Wade  (Neb.)  288u 
85  N.W.— 77 


Where  there  is  no  conflict  of  evidence,  it  is 
not  error  to  direct  a  verdict.— Garneau  v.  Cohn 
(Neb.)  531. 

Where  questions  pleaded  have  been  dispos- 
ed of  by  the  trial  court  during  the  action,  they 
are  res  judicata,  and  should  not  be  passed 
on  by  the  jury  as  issues  of  fact.— Tecumseb 
Nat.  Bank  v.  McGee  (Neb.)  949. 

Directing  a  verdict  in  favor  of  the  plaintiff 
in  an  action  on  an  order  held  erroneous. — ^Wood- 
ward V.  Smith  (Wis.)  424. 

In  an  action  against  defendant  on  his  prom- 
ise to  pay  the  debts  of  a  partnership,  held  prop- 
er to  direct  a  verdict  for  him.— McGibbon  v. 
Walsh  (Wis.)  409. 

(  T.     laatmotloiia  to  inrj. 

It  was  not  error  to  omit  special  reference  to 
expert  and  circumstantial  evidence,  if  correct 
instructions  relating  thereto  were  not  request- 
ed.—Ixjng  V.  Travellers'  Ins.  Co.  (Iowa)  24. 

An  instruction  characterizing  the  expert  tes- 
timony in  a  case  as  "made  up  largely  of  mere 
theory  and  speculation,  and  which  suggests 
mere  possibilities,"  held  properly  refused. — 
Long  V.  Travellers'  Ins.  Co.  (Iowa)  24. 

A  charge  that  accretions  made  by  a  river 
to  the  land  of  an  abutting  owner-  would  in- 
ure to  the  benefit  of  such  owner,  to  the  extent 
that  such  accretions  were  included  within  the 
boundaries  described  in  her  patent,  held  correct. 
— Dashiel  v.  Harshman  (Iowa)  85. 

An  instruction  in  a  personal  injury  case  to 
consider  the  fact  that  plaintiff's  injuries  were 

J>ermanent  is  erroneous,  in  the  absence  of  ai- 
egatlons  in  the  petition  justifying  it— Scott  v. 
Chicago  G.  W.  Ry.  Cto.  (Iowa)  631. 

Where  there  is  no  evidence  in  a  will  contest 
tending  to  show  undue  influence,  it  is  error  to 
refuse  to  charge  such  tact  and  to  submit  such 

2inestion  to  the  jury.- Lange  v.  Wiegand  (Mich.) 
09. 

An  instruction  that,  if  the  jury  believed  the 
testimony  of  defendant,  the  plaintiff  could  not 
recovery  held  not  improper.— Lavtoiette  v.  Al- 
berts (Mich.)  249. 

Error  in  applying  the  law  to  the  facts  Add 
not  cured  by  general  correct  abstract  proposi- 
tion.—Gorstz  V.  Pinske  (Minn.)  215. 

Where  an  erroneous  statement  of  law  ap- 
plicable to  the  facts  is  given  in  the  charge, 
the  error  is  not  cured  by  a  subsequent  correct 
instruction.- Gorstz  v.  Hnske  (Mmn.)  215. 

Where  it  is  apparent  the  court  may  have  mto- 
understood  the  evidence,  a  general  objection  to 
an  instruction  based  on  such  misunderstanding 
is  insufficient— Witzka  v.  Moudry  (Minn.)  911. 

Stipulation  waiving  written  instructions  held 
to  waive  any  right  to  complain,  where  they 
were  not  reduced  to  writing  and  filed  with  the 
clerk. — Kuhn  v.  Nelson  (Neb.)  66. 

An  instruction  is  erroneous  which  contains 
conflicting  statements  of  law.— Jensen  v.  Hal- 
stead  (Neb.)  78. 

It  is  not  error  to  refuse  instructions  substan- 
tially covered  by  one  already  given. — Green  v. 
Lancaster  County  (Neb.)  439. 

Instructions  will  not  be  reviewed,  where  not 
excepted  to  at  the  trial.— Klkhom  "Val.  Bank 
V.  Marley  (Neb.)  84G. 

An  instruction  where,  under  the  pleadings 
the  burden  was  on  defendant,  that  unless  it 
established  the  defense  by  a  fair  preponder- 
ance of  the  evidence  to  find  for  plaintiff  held 
not  erroneous.- Tecumseh  Nat.  Bank  v.  McGee 
(Neb.)  949, 

Requested  instructions,  handed  to  the  court 
after  the  arguments  are  commenced,  contrary 
to  its  rules,  are  properly  disregarded.- White  v. 
Amrhien  (S.  D.)  191. 


1218 


85  NOBTHWBSXBBN  BBPOBXEB. 


Where  all  issues  raised  by  pleadings  and  con- 
trorerted  by  evidence  are  submitted  to  jury, 
omission  to  submit  other  issues  is  not  error. — 
Bullen  y.  Milwaukee  Trading  Co.  (Wis.)  115. 

Haying  gone  to  trial  on  issue  of  express  war- 
ranty, defendant  cannot  complain  that  question 
of  implied  warranty  was  not  submitted  to  jury. 
—Martin  y.  Eastman  (Wis.)  359. 

Where,  in  action  for  breach  of  warranty,  cer- 
tain special  damages  were  not  alleged,  and  the 
evidence  to  show  them  given  under  objection, 
it  was  error  to  instruct  regarding  them. — Mc- 
Oann  y.  UMman  (Wis.)  493. 

In  an  action  for  breach  of  warranty,  it  was 
not  error  to  instruct  that,  in  addition  to  dam- 
ages for  the  breach,  plaintiff  claimed  other 
damages.— McCann  v.  UUman  (Wis.)  493. 

§  8.     Verdict. 

Where  an  answer  to  a  special  question  could 
not  affect  the  result  of  the  suit,  it  was  not 
error  to  refuse  to  submit  the  question  to  the 
jury.— Davis  v.  Xeachont's  Elstate  (Mich.)  475. 

Answers  of  jury  to  questions  submitted  Jldd 
not  inconsistent,  and  to  support  the  conclu- 
sions of  law  by  the  trial  court. — McAlpine  T. 
Besch  (Minn.)  646. 

t  O.     Trli^  by  oonrt. 

Request  for  amended  findings  of  fact  that 
are  immaterial  or  call  for  a  statement  of  the 
evidence  held  properly  denied. — Coggins  y. 
Higbie  (Minn.)  $»0. 

Error  cannot  be  based  on  a  failure  to  make 
special  findings,  where  none  are  asked. — Sheib- 
ley  y.  Dixon  County  (Neb.)  399. 

8  10.   Waiver  and  oorreotlon  of  lrr«cii> 
larlties  and  errors. 

That  a  party  amends  his  pleading  and  in- 
troduces new  evidence  to  meet  th(  opinion  of 
the  court  does  not  preclude  him  from  insisting 
on  a  correct  statement  of  the  law  in  the  in- 
structions.—iM.  M.  Walker  Oo.  y.  Dubuque 
Fruit  &  Produce  Cto.  (Iowa)  614. 

TROVER  AND  CONVERSION. 

i  1.    Aetlons. 

In  an  action  for  conversion,  evidence  held  In- 
sufficient to  show  title  in  plaintiff. — Goss  y. 
Meehan  (Minn.)  1010. 

TRUSTS. 

Oony^ances  in  trust  for  cr^tors,  see  "As- 
signments for  Benefit  of  CNditors." 

C5reation  by  wUl,  see  "WiUs,"  f  4. 

Liability  as  guardian  or  trustee,  see  "Guardian 
and  Ward,''  §  1. 

Trust  deeds,  see  "Ohattel  Mortgages":  "Mort- 
gages." 

I    1.    Creation,  ezlstenoe,  and  Talldlty. 

Evidence  held  to  support  a  finding  that  the 
father  made  the  payments  on  land  purchased, 
and  did  not  hold  in  trust  for  his  son's  heirs, 
though  the  son  had  been  given  possession, — 
Havenor  y.  Pipher  (Wis.)  203. 

I  S.    EatabUahntent  and  enforoemont  of 
tmst. 

Where  trust  funds  are  wrongfully  converted, 
the  beneficiary  is  entitled  to  them,  or  the  pro- 
ceeds, if  he  can  trace  them  until  they  reach  an 
innocent  holder. — State  v.  Bank  of  0>mmerce 
(Neb^  43. 

Where  trust  money  has  been  wrongfully  com- 
mingled by  trustee  with  his  own,  and  he  pays 
from  a  common  fund,  it  will  be  presumed  that 
he  paid  out  his  own  money. — State  v.  Bank  of 
Commerce  (Nel>.)  43. 

Claim  of  beneficiary  for  trust  money  may  be 
preferred  to  extent  of  cash  found  among  assets 


of  insolvent  trustee,  wliere  it  ia  not  shown 
that  they  are  not  part  of  the  trust  fund. — State 
y.  Bank  of  Commerce  (Neb.)  43. 

Where  the  grantee  in  the  deed  paid  the  pur- 
chase price,  those  claiming  that  tne  deed  was 
in  fact  a  mortgage,  and  that  they  were  entitled 
to  the  land,  must  pay  or  tender  the  purchase 
price.— Havenor  v.  Pipher  (Wis.)  203. 

Where  grantee's  son  took  possession,  allow- 
ing the  title  to  remain  in  his  father's  name  for 
23  years,  and  taxes  and  insurance  were  assess- 
ed to.the  father,  the  son's  heirs  wejre  barred  b^ 
laches  from  asserting  title. — EUivenor  T.  Pi- 
pher fWU.)  203. 

UNDERTAKINGS. 

See  "Attachment,"  {  6. 
For  costs,  see  "Costs,"  |  8. 

UNDUE  INFLUENCE. 

Procuring  nuking  of  will,  see  "WUls,"  |  2. 

UNITED  STATES. 

Courts,  see  "Courts,"  1 6;  "Bemoval  of  Qiasea." 

Indians,  see  "Indians. 

Public  lands,  see  "PnUic  Lands,"  {  1. 

USURY. 

On  pledged  diattel,  see  "Pledgea." 

{   1.    TTsoxlovB    ooatraota    and    traaaae- 
tlons. 

In  an  action  on  a  note,  where  the  defense 
was  usury,  a  finding  by  the  jury  that  the  al- 
leged usurious  payments  were  made  to  an 
ageut  as  compensation  for  negotiating  the  loan 
rendered  immaterial  the  contention  that  plain- 
tiff, the  owner  of  the  note,  knew  that  the  agent 
was  making  these  charges. — Polk  County  Sav. 
Bank  v.  Harding  (Iowa)  775. 

In  an  action  on  a  renewal  note,  wherein  tht* 
defense  of  usury  was  pleaded,  held,  that  th(> 
evidence  as  to  usury  bemg  connected  with  th" 
first  note  was  conflicting,  and  hence  it  wius 
error  to  have  withdrawn  the  question  from  thi; 
jury.— Polk  County  Sav.  Bank  v.  HardiuK 
(Iowa)  775. 

In  an  action  on  a  renewal  note,  hdd,  that  a 
certain  instruction  did  not  state  the  issue,  and 
hence  a  finding  for  plaintiff  was  erroneous; 
the  evidence  not  sustaining  the  theory  on  which 
a  recovery  was  allowed. — Polk  0>unty  Sav. 
Bank  v.  Harding  (Iowa)  775. 

Where,  as  a  condition  of  extension  of  time 
to  pay  debt,  the  creditor  sells  the  debtor  prop- 
erty which  he  does  not  want  at  an  exorbitant 
price  the  transaction  is  usurious. — Kommer  v. 
Harrington  (Minn.)  939. 

Evidence  in  action  to  cancel  mortgage  on  the 
ground  of  usury  hdd  to  sustain  verdict  for 
plaintiffs. — Kommer  v.  Harrington  (Minn.)  939. 

Rulings  on  evidence  in  action  to  cancel  mort- 
gage for  usury  held  to  show  no  reyersible  error. 
—Kommer  v.  Harrington  (Mina.)  880. 

VACATION. 

Of  highways,  see  "Highways,"  1 1. 

Of  judgment,  see  VJudgment,"  |{  2,  & 

Powers  of  judge  in  vacation,  see  "Judges,"  |  1. 

VALUE. 

Rule  for  determining  value  of  judgment  debtor's 
lands  in  foreclosure  proceedings,  see  "Mortga- 
ges," f  8. 
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VARIANCE 

Between  pleading  and  oroof  in  dvil  action,  see 

"Pleading,"  {  6. 
in  criminal  prosecutions,  see  "Indictment 

and  Information,"  {  4> 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Requirements  ot  statute  Of  frauds,  see  "Frauds, 

Statute  of,"  i  1. 
Specific  performance  of  contract,  see  "Specific 

Performance." 

§    I.    Requisites  and  Talldltjr  of  eoatraot. 

Letters  between  tlie  parties  as  to  sale  of  pine 
land  considered,  and  luld  to  constitute  a  valid 
contract.— Swallow  v.  Strong  (Minn.)  942. 

Validity  of  contract  affecting  realty  is  to  be 
determined  by  the  law  of  the  place  where  the 
property  is  situate.— Morris  v.  Linton  (Neb.) 
505. 

i  2.     Modlfioatton.  or  rescission  of  oon- 
tract. 

An  action  for  specific  performance,  brought 
without  authority  and  dismissed  on  discovery, 
could  not  be  considered  as  an  eirction  to  con- 
sider the  contract  valid,  and  was  no  bar  to  a 
!:iuit  for  .rescission. — Uogueland  v.  Arts  (Iowa) 
81U. 

{  3.     Performanoe  of  eoatraot. 

Where  a  tax  deed  had  been  issued  against 
land  purchased  by  defendant  through  bis  de- 
fault, he  cannot  defeat  plaintiff's  right  to  a 
note  and  mortgage  given  in  part  payment  on 
the  ijround  that  plnintiff's  title  was  defective 
by  reason  of  the  tax  deed. — McKiulcy-Lanning 
Loan  &  Trust  Co.  v.  Gordon  (Iowa)  816. 

Facts  held  to  show  the  breach  of  ft  condition 
by  a  mortgagee,  so  as  to  discharge  the  mort- 
gage.—McOrath  r.  Myers  (Mich.)  712. 

i  4.    Blt^hts  and  UablUtles  of  parties. 

One  taking  a  mortgni;e  on  lot  No.  8,  errone- 
ously described  as  lot  No.  9,  held  not  an  inno- 
cent purchaser  of  lot  No.  0,  as  against  one  tail- 
ing possession  of  No.  9,  which  was  erroneously 
(li-edeU  to  him  as  No.  10. — Schafer  v.  Wilson 
(Iowa)  789. 

Purchaser  of  land  held  not  a  purchaser  in 
good  faith  under  the  evidence. — McAlpine  v. 
Resch  (Minn.)  545. 

I  5.     Remedies  of  vendor. 

Where  a  contract  for  a  purchase  of  land  pro- 
vided a  deed  and  abstract  should  be  furnished 
on  payment  of  the  purchase  price,  defendant, 
in  the  absence  of  such  payments,  cannot  at- 
tack plaintiff's  title  to  a  note  and  mortga^re 
jriven  in  part  payment,  on  the  ground  that  tho 
deed  and  abstract  had  not  been  delivered. — 
>rcKinloy-Lanning  Loan  &  Trust  Co.  v.  Gor- 
don (Iowa)  810. 

§  6.     Remedies  of  purchaser. 

Findings  of  fact  to  the  efTpct  that  defendant 
made  a  contract  to  sell  timber  land  to  plain- 
tiffs, or,  if  he  sold  it  on  an  outstanding  option, 
to  pay  them  a  stipulated  sum,  lield  sustnined 
by  the  evidence. — Swallow  v.  Strong  (Minn.) 
942. 

VENUE. 

Allegations  !n  indictment,  see  "Indictment  and 

Information,"  S  3. 
Criminal  prosecutions,  see  "Criminal  Law,"  {  8. 

f   1.     Nature  or  snbject  of  action. 

ruder  Gen.  St.  1894,  i  51«?,  an  action  to 
cancel  mortgage  miiPt  be  broucht  in  county  in 
which  reiil  estate  is  situated. — Kommer  t.  aax- 
riuKton  (Minn.)  939. 


VERDICT. 

Directing  verdict  in  civil  actions,  see  "Trial," 

»6. 
Review  on  appeal  or  writ  of  error,  see  "Am>eal 

and  Error,'^  {  19. 

VERIFICATION. 

Of  information,  see  "iDdlctment  and  Informa- 
tion," 8  2. 

VESTED  RIGHTS. 

Protection,   see  "Oonstitntkmal  Law,"  i  & 

VILLAGES. 

See  "Municipal  CJorporationa." 

VOTERS. 


See  "Elections," 


WAIVER. 


See  "Election  of  Remedies";  "Estopper-,  "In- 
surance," {  0. 

Fraud  in  note,  see  "Bills  and  Notes,"  |  1. 

Of  default  in  payment  of  insurance  assessment, 
see  "Insurance,"  {  14. 

Of  defect  of  parties,  see  "Parties,"  i  3. 

Of  notice  of  claim  against  dty,  see  "Munldpal 
Corporations,"  8  10. 

Of  objections  to  particular  acts  or  proceedings, 
see  Appearance" ;  "Indictment  and  Informa- 
tion." §  5;    "Pleading,"  i  7;    "Trial,"  8  10. 

error  waived  in  appellate  court,  see  "Ap- 
peal and  Error,"  §  21. 

grounds  of  abatement,  see  "Abatement  and 

Revival,"  §  2. 

Of  written  instructiona,  see  "Trial,"  8  7. 
Preliminary  examination,  see  "Criminal  Law," 
8  5. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Evidence  in  action  by  holder  of  storage  re- 
ceipt for  wheat  against  purchaser  of  wheat 
from  warehouseman  for  conversion  considered, 
and  hdd  to  sustain  verdict  for  defendant. — 
Mann  T.  Lamb  (Minn.)  827. 

WARRANT. 

For  arrest,  see  "Criminal  Law,"  8  5. 

WARRANTY. 

By  insured,  see  "Insurance,"  $  4. 
On  sale  of  goods,  see  "Sales,"  8§  4,  8. 

WATERS  AND  WATER  COURSES. 

See  "Drains";    "Navigable  Waters." 
Dnm  as  a  nuisance,  see  "Nuisance,"  8  L 
Instructions  as  to  accretions,  see  "Trinl,"  8  7. 
Liability  of  city  for  diverting  surface  water,  see 
"Municipal  Corporations,"  8  6. 

8   1.    Appropriation  of  rlskta  In  public 
lands. 

Corap.  St.  1897,  c.  98a,  88  47.  48,  constitute 
no  acceptance  of  any  supposed  grant  to  the 
state  by  the  federal  povernnipnt  of  the  waters 
on  the  public  domain. — Crawford  County  v. 
Hathaway  (Neb.)  303. 
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{   2.     Natural  irater  oonraes. 

Rights  of  riparian  owners  to  waters  of  run- 
ning stream  are  equal.  —  Minnesota  Loan  & 
Trust  Oo.  T.  St.  Anthony  Falls  Water-Power 
Co.  (Minn.)  520. 

What  constitutes  a  reasonable  use  of  the 
waters  of  a  running  stream  is  a  question  of 
tact. — Minnesota  Loan  &  Trust  Co.  v.  St.  An- 
thony Falls  Water-Power  Co.  (Minn.)  520. 

Findings  of  trial  court  to  the  effect  that  plain- 
tiffs in  action  to  enjoin  maintenance  of  im- 
provements on  a  water  course  have  no  water 
power  appurtenant  to  their  land,  and  that  de- 
fendants are  making  a  reasonable  use  of  the 
waters  of  the  stream,  held  sustained  by  the 
evideuce. — Minnesota  Loan  &  Trust  Oo.  v.  St. 
Anthony  Falls  Water-rower  Co.  (Minn.)  520. 

A  lower  proprietor  cannot  sue  to  enjoin  main- 
tenance of  improvements  of  an  upper  propri- 
etor on  the  ground  that  It  destroys  his  water 
power,  where  such  water  power  is  in  fact  val- 
ueless.— ^Minnesota  Loan  &  Trust  Co.  v.  St.  An- 
thony Falls  Water-Power  Co.  (Minn.)  520. 

Evidence  in  action  under  the  milldam  act  for 
injuries  caused  to  plaintiff  by  the  erection  of 
a  dam  considered,  and  held  admissible. — Jera- 
bek  T.  Kennedy  (Neb.)  279. 

{  3.     Surface  waters. 

The  surface  water  which  naturally  flows 
across  plaintiff's  land  cannot  be  collected  and 
precipitated  on  land  of  defendant,  even  through 
ordinary  husbandry.  —  Finkbinder  v.  Ernst 
(Mich.)  1127. 

The  refusal  to  direct  a  verdict  for  defendant 
in  an  action  for  diverting  the  flowage  of  sur- 
face water  onto  plaintiff's  property  held  proper 
under  the  evidence.  —  Finkbinder  v.  Ernst 
(Mich.)  1127. 

(  4.    Pnblie  water  supply. 

Water  rate  established  by  water  company 
Md  reasonable,  and  complainant  not  entitled 
to  an  injunction. — Goebel  v.  Grosse  Pointe 
Waterworks  (Mich.)  744. 

A  contract  between  a  waterworks  company 
and  a  city,  whereby  the  city  is  to  pay  a  sum 
equal  to  the  amount  of  all  taxes  on  a  certain 
part  of  the  plant,  is  unenforceable  where  the 
company's  taxes  are  on  its  property  .ind  fran- 
chises in  a  lump  sum. — Monroe  Waterworks 
Oo.  v.  aty  of  Monroe  (Wis.)  685. 

Where  a  water  company  sued  for  hydrant 
rentals,  and  city  set  up  counterclaim  on  the 
ground  of  insufficient  service  at  fires,  evidence 
of  insufficient  service  at  fires  after  the  com- 
mencement of  suit  and  more  than  six  years 
prior  thereto  held  not  sustainable  on  the  facts 
as  showing  a  course  of  conduct. — Monroe  Wa- 
terworks Co.  V.  City  of  Monroe  (Wis.)  685. 

A  city  held  to  have  waived  its  ri^ht  to  any 
counterclaim  on  the  ground  of  insufficient  serv- 
ice in  an  action  by  a  water  company  against 
it  to  recover  for  hydrant  rentals. — Monroe 
W'aterworks  Co.  t.  City  of  Monroe  (Wis.)  685. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public  ways,  see  "Highways";   "Municipal  Cor- 
poraUohs,"  ig  7,  8. 

WILLS. 

See  "Executors  and  Administrators." 

Change  of  beneficiary  in  insurance  policy,  see 
"Insurance,"  {  14. 

Construction  and  execution  of  trusts,  see 
"Trusts." 

Dire<:tion  of  verdict  In  will  contest,  see  "Tri- 
al," i  6w 


t  1.     Testamentary  oapaoltT. 

Where  the  condition  of  a  testator  was  not 
shown  to  have  changed  materially  from  the 
time  of  the  execution  of  the  will  in  the  fore- 
noon till  his  examination  by  a  physician  in  the 
afternoon,  the  latter  may  give  his  opinion,  in 
a  will  contest,  of  testator's  mental  capacity  at 
the  latter  time.— Lange  v.  Wiegand  (Mich.)  109. 

Evidence  held  to  show  that  testatrix  had  the 
necessary  testamentary  capacity. — In  re  Sem- 
per's  Estate  (Minn.)  217;  Coates  ▼.  Semper,  Id. 

Evidence  held  not  sufficient  to  show  that  tes- 
tator did  not  have  the  mental  capacity  to  ex- 
ecute a  will.— In  re  Butler's  Will  (Wis.)  678; 
Butler  v.  Templeton,  Id. 

I   2.    Requisites  and  vaUdity. 

A  will  is  not  rendered  invalid  by  the  fact 
that  the  daughter  of  testator,  who  is  the  sole 
beneficiary  therein,  inserts  the  correct  date  at 
the  request  of  the  testator  on  his  discovering 
that  it  has  been  omitted. — I^ange  v.  Wiegand 
(Mich.)  109. 

Evidence  held  to  show  that  instrument  pro- 
posed as  will  was  properly  executed. — In  re 
Seniper's  Estate  (Minn.)  217;  Coates  ▼.  Sem- 
per, Id. 

In  a  proceeding  contesting  the  validity  of  a 
will  because  of  the  undue  infiuence  of  the 
principal  beneficiary,  evidence  held  sufficient  to 
support  a  finding  that  the  will  was,  valid.— 
In  re  Morgan's  Will  (Wis.)  644. 

Evidence  held  not  sufficient  to  show  that  a 
will  was  procured  by  undue  influeuce. — In  re 
Butler's  Will  (Wis.)  678;  Butler  ▼.  Templeton, 
Id. 

I  3.     Probate,  estaUiahmeBt,  and  annul* 
ment. 

Refusal  to  strike  out  evidence  of  conduct  o( 
the  testator  some  seven  years  before  the  exe- 
cution of  the  will  and  his  death  held  error,  in 
a  contest  of  the  will. — Lange  v.  Wiegand 
(Mich.)  109. 

An  instruction,  in  a  will  contest,  that  evi- 
dence by  physicians  of  testator's  mental  capaci- 
ty after  the  execution  of  the  will  could  be  con- 
sidered in  opposition  to  testimony  of  witnesses 
testifying  to  his  condition  at  the  time,  held  er- 
roneous.— Liange  v.  Wiegand  (Mich.)  109. 

Where  a  judgment  admitting  a  will  to  pro- 
bate was  reversed  after  the  executor  had  en- 
tered on  the  discharge  of  his  duties,  he  was 
entitled  to  prosecute  an  appeal. — In  re  But- 
ler's Will  (Wis.)  678;   Butler  v.  Templeton,  Id. 

i  4.     Constmotlo>'. 

Will  construed,  and  held,  that  though  a  devise 
therein  was  void,  as  in  violation  of  the  statute 
against  per(>etuitics.  a  provision  for  a  life  estate 
is  valid. — Niles  v.  Mason  (Mich.)  1100. 

Will  construed,  and  held,  that  the  bequest 
therein  for  plaintiff  was  a  demonstrative,  and 
not  a  specific,  legacy,  and  that  under  it  tes- 
tator's sister  was  entitled  to  a  net  annual  in- 
come of  $600.— Efegleston  v.  Merriam  (Minn.) 
93T. 

Acts  under  which  a  will  drawn  by  a  layman, 
leaving  all  his  property  to  his  widow  in  trust 
for  his  children,  held  to  glTe  the  widow  a  ben- 
eficial interest.— Davies  v.  Davies  (Wis.)  201. 

Wh_ere  a  will  bequeathed  property  in  trust 
for  certain  beneficiaries  for  the  purpose  of  se- 
curing to  them  the  necessaries  of  life,  Aeld,  that 
a  further  provision  that,  in  case  any  proceeding 
was  begun  for  the  purpose  of  reaching  the  in- 
come, then  the  trust  should  cease  and  the 
fund  be  paid  to  other  beneficiaries,  was  not  in 
conflict  with  the  general  design  of  the  bequest, 
but  only  limited  it  thereto.— In  re  Luscombe's 
Will  (Wis.)  »11. 

Where  a  will  provided  that  in  oaae  any  pro- 
ceeding was  begun  "for  the  purpose  of  reach- 
ing"  a  certain   income,    which   had  been    be- 
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queathed  in  trust,  then  the  troat  should  cease 
and  the  fund  be  paid  to  other  heirs,  a  proceed- 
ing begun  by  a  judgment  creditor  of  such  ben- 
eficiary for  such  purpose,  though  Impossible 
of  accomplishment  by  the  very  terms  of  the 
will,  held  to  be  the  happening  of  the  specified 
contingency.  —  In  re  Luscombe's  Will  (Wis.) 
341. 

Where  a  judgment  creditor,  without  joining 
the  testamentary  trustees,  began  proceedings  to 
subject  an  income  bequeathed  in  trust  to  the 
judgment  debtor  to  the  paj^ment  of  the  judg- 
ment, held,  that  such  omission  to  join  the 
tmstees  did  not  devest  the  proceedings  of  the 
puritose  to  charge  the  testamentary  income 
with  the  payment  of  the  judgment  debt.— In  re 
LuBCombe's  Will  (Wis.)  341. 

S  B.     Rights  and   liabilitlM   of   devisees 
and  leicatees. 

Agreement  by  a  widow  to  pay  debts  of  the 
estate;  expenses  of  administration,  legacies, 
and  perform  certain  obligations  as  directed  by 
the  will,  ]>dd  a  sufficient  consideration  for  a 
contract  by  residuary  beneficiaries  to  convey 
their  interest  for  a  certain  sum  in  cash. — In 
re  Harker's  Estate  (Iowa)  786;  Sayer  v.  Hark- 
er.  Id. 

Failure  of  widow  to  erect  a  building  direct- 
ed by  a  will  hM  not. a  failure  of  consideration 
for  a  contract  by  residuary  beneficiaries  con- 
veying their  interest  to  her. — In  re  Harker's 
Estate  (Iowa)  786;    Sayer  v.  Barker,  Id. 

Failnre  of  widow  to  erect  as  costly  a  monu- 
ment as  anthorized  by  a  will  hekl  not  a  failure 
of  consideration  for  a  contract  by  residuary 
beneficiaries  conveying  their  interest  to  her.— 
In  re  Harker's  Estate  (Iowa)  786;  Sayer  v. 
Harker,  Id. 

Under  Pnb.  Acts  1890,  No.  2SS,  JtOd.  that 
the  probate  court  has  jurisdiction  to  make  an 
order  for  a  sufficient  allowance  out  of  an  es- 
tate for  the  support  of  certain  children,  where 
by  the  terms  of  the  will  the  executors  were  to 
make  such  allowance,  but  had  failed  to  do  so. 
—Cole  V.  Cole's  Estate  (Mich.)  113. 

Where  a  father,  in  consideration  of  a  son's 
services,  deeded  land  to  him.  reserving  the 
right  to  dispose  of  the  same,  and  subsequently 
made  a  will  covering  the  same  property,  but 
providing  for  the  son,  the  son's  acceptance  of 
the  benefits  under  the  will  canceled  his  claim 
for  the  services.  —  Hubert  v.  Itubert  (Mich.) 
1118. 

Where  a  will  bequeathed  an  income  to  R.  for 
life,  the  same  to  cease  on  the  happening  of 
a  specified  contingency,  lield,  that  an  order  giv- 
ing effect  to  an  agreement  made  by  the  bene-' 
ficiary  of  the  trust  fund  to  as.sien  the  trust 
fund  to  R.  was  not  erroneous,  as  thwarting  the 
will  of  the  testator,  as  such  a^^Kignment  was  a 
gift  to  R.— In  re  Luscombe's  Will  (Wis.)  341. 

In  a  proceeding  to  foreclose  a  legacy  char- 
ged on  a  devise,  where  the  devisee  alleged  that 
the  property  devised  had  been  previously  given 
him  by  the  testator,  hdd,  that  the  evidence  was 
sufficient  to  justify  a  finding  that  the  testator 
had  never  given  the  devised  property  to  the 
devisee.— Hawkes  v.  Slight  (Wis.)  721. 

WITNESSES. 

See  "Evidence." 

Indorsement   on    information,    see    "Indictment 

and  Information,"  $  2. 
Examination  by  grand  jury,  see  "Grand  Jtiry." 
Experts,  see  "Evidence,"  {  11. 
Opinions,  see  "Evidence,"  |  11. 

i  1.    Atteadamoe,    predvotloii    of    doon- 
■leats,  and  oompenaatlon. 

One  subpoenaed  as  witness  before  grand  jn- 
ry  held  not  entitled  to  fees  merely  because,  in 
answer  to  the  writ,  he  went  to  the  court  house 


in  which  the  grand  Jnty  was  sitting.— Dunn  t. 
Douglas  County  (Neb.)  56. 

I  S.    Oompetenoy. 

An  attorney  who  draws  a  will  and  attends 
its  execution  held  not  prohibited,  because  of  his 
relationship,  from  testifying  as  to  facts  con- 
nected with  such  execution  in  a  contest  there- 
on.—In  re  Scraper's  Estate  (Minn.)  217;  Coates 
V.  Semper,  Id. 

Where  relation  of  attorney  and  client  exists, 
confidential  communientions  are  privileged,  and 
attorney  cannot  testify  as  to  them  without  con- 
sent of  his  client.— Spaulding  t.  State  (Neb.) 
80. 

A  communication  to  a  minister  is  not  privi- 
leged, when  not  made  in  confidence  of  the  re- 
lation or  to  be  kept  as  a  secret — Hills  r.  State 
(Neb.)  836. 

A  wife  is  a  competent  witness  against  her 
husband  in  a  prosecution  for  bigamy.— Hills  v. 
State  (Neb.)  ©6. 

If  a  judgment  in  a  pending  action  would  be 
evidence  for  or  against  a  witness  in  a  subse- 
quent action,  the  witness  is  incompetent  tp 
testify  as  to  transactions  wjth  decedent. — 
Tecumseh  Nat.  Bank  r.  McGee  (Neb.)  049. 

Officer  of  bank  at  the  time  of  alleged  deposit, 
having  transferred  all  his  interest  and  severed 
tiis  connection  with  the  bank,  held,  after  the 
death  of  the  depositor,  to  be  competent  to  tes- 
tify as  to  the  alleged  deposit. — Tecumseh  Nat. 
Bank  v.  McGee  (Neb.)  940. 

Testimony  of  witness  as  to  transactions  with 
decedent  lield  Incompetent  by  reason  of  his  con- 
nection with  the  bank  defendant  in  the  action. 
—Tecumseh  Nat.  Bank  v.  McGee  (Neb.)  040. 

Where  the  testimony  of  a  decedent  on  a 
former  trial  is  read  in  evidence,  testimony  of  a 
witness  as  to  a  particular  transaction  of  dece- 
dent is  inadmissible,  where  the  testimony  of 
decedent  did  not  refer  thereto. — Tecumseh  Nat. 
Bank  v.  McGee  (Neb.)  040. 

In  an  action  against  a  life  insurance  com- 
pany, it  was  not  error  to  permit  plaintiff  to  tes- 
tify to  conversations  between  her  husband  and 
defendant's  agent,  as  being  within  Rev.  St. 
1898,  i  4060.— Chamberlain  v.  Prudential  Ins. 
Co.  (Wis.)  128. 

Plaintiff  Aeld  an  incompetent  witness  to  show 
that  $250  belonging  to  her,  and  which  was  in 
her  possession,  was  delivered  to  her  deceased 
husband.— Brader  v.  Brader  (Wis.)  081. 

Plaintiff  held  an  incompetent  witness  to  show 
that  a  note  belonging  to  her  was  delivered  by 
her  daughter  to  her  deceased  husband. — Brader 
V.  Brader  (Wis.)  681. 

Under  Rev.  St.  1898,  (  4069,  plaintiff  held  not 
a  competent  witness  as  to  a  settlement  be- 
tween her  deceased  husband  and  a  third  par- 
ty for  a  note  due  plaintiff,  where  the  settlement 
was  made  in  plaintiff's  presence. — Brader  ▼. 
Brader  (Wis.)  681. 

I  3.     Ezamlnatloa. 

Where  the  sole  beneficiary  in  a  will  testifies 
in  a  contest  thereof,  it  was  error  to  allow  her 
to  be  asked  on  cross-examination  as  to  what 
she  thought  was  a  proper  disposition  for  testa- 
tor to  make  of  his  property. — Liange  v.  Wie- 
gand  (Mich.)  100. 

Where  the  sole  beneficiary  in  a  will  testifies 
in  a  contest  thereof,  but  her  husband  is  not  a 
witness,  it  is  error  to  compel  her  to  state  on 
cross-examination  how  many  times  her  hus- 
band has  been  arrested  in  the  last  seven  years 
and  since  their  marriage,  and  how  many  times 
she  had  been  a  witness  for  him,  and  whether 
she  knew  of  his  being  arrested. — Lange  v.  Wie- 
gand  (Mich.)  100. 

A  witness  in  an  action  for  a  breach  of  war- 
ranty in  the  sale  of  trees  having  testified  to 
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the  added  value  of  land,  had  they  been  of  the 
varieties  ordered,  defendant  could  cross-exam- 
ine as  to  the  cost  of  cultivating  them  in  con- 
nection with  other  crops.— Angell  ▼.  Pruyn 
(Mich.)  258. 

Where  purchaser  of  goods  filed  petition  in 
bankruptcy  at  the  suit  to  rescind  sale  for 
fraud,  he  may  be  called  for  cross-examination, 
under  the  statute,  as  one  to  be  benefited  by  the 
action  being  defended,  though  receiver  in  bank- 
ruptcy alone  defended.— Charles  P.  Kellogg  Oo. 
▼.Holm  (Minn.)  159. 

Propounding  of  leading  questions  is  in  the 
discretion  of  the  trial  court.— Dlnsmore  t.  State 
(Neb.)  445. 

The-  rule  that  re-examination  of  witness 
should  be  limited  to  points  arising  out  of  the 
cross-examinntiou  is  within  the  discretion  of 
the  judge.— George  v.  State  (Neb.)  840. 

Counsel  had  no  right,  on  cross-examination, 
to  attack  the  character  of  party  litigant  by 
insinuations  in  the  form  of  unnecessary  ques- 
tions.—Ausland  v.  Parker  (S.  D.)  192. 

Letters  relating  to  matters  not  gone  into 
on  direct  examination  cannot  be  proved  ou 
cross-examination  of  a  witness  not  a  party. — 
Stubbings   v.   CJurtis   (Wis.)   825. 

Where  no  effort  was  made  to  substantiate  the 
truth  of  a  magistrate's  notes  of  testimony  iu 
another  case,  it  was  not  error  to  refuse  to  per- 
mit counsel  to  read  them  to  a  witness  unable  to 
read  to  refresh  hia  memory. — McGibbon  T. 
Walsh  (Wis.)  409. 

§  4.     CredlliUitr,   impeaoluneat,    ooatra» 
diction,  and  oorroboratlon. 

Under  Code,  I  4602,  in  order  to  affect  the 
credibility  of  a  witness,  it  was  error  to  intro- 
duce the  record  of  a  federal  court  showing 
witness'  conviction  in  a  foreign  jurisdiction  for 
carrying  on  the  business  of  a  liquor  dealer, 
without  paying  the  special  tax;  such  crime 
not  being  infamous. — Palmer  v.  Cedar  Rapids 
&  M.  C.  By.  Co.  (Iowa)  756. 

Under  Code,  §  4613,  the  record  of  a  former 
conviction,  as  affecting  the  credibility  of  a  wit- 


ness, is  limited  to  cases  of  felony.— Palmer  ▼. 
Cedar  Rapids  &  M.  C.  By.  Co.  (Iowa)  766. 

Where  witness  for  defense  in  criminal  prose- 
cntion  haa  testified  to  facts  contradictory  to 
statements  made  prior  thereto,  such  contradic- 
tory statements  can  be  proved  for  purposes  of 
impeachment.— Tatum  ▼.  State  (Neb.)  40. 

On  cross-examination  of  a  witness,  qnestions 
asked  as  to  prior  statements  made  I>y  liim 
regarding  the  conduct  of  the  defendant  held  im- 
proper for  the  purpose  of  laying  a  foundation 
for  impeachment.— Smith  t.  State  (Neb.)  ^. 

Evidence  of  the  reputation  of  a  witness  for 
truth  and  veracity  must  relate  to  his  reputa- 
tion at  place  of  his  residence, — Faulkner  ▼.  Gil- 
bert (Neb.)  843. 

The  credibility  of  witnesses  is  for  the  jnry. — 
Clarey  ▼.  State  (Neb.)  897. 

An  instruction  that  a  witness  Is  impeached. 
If  he  is  shown  to  have  made  a  material  state- 
ment out  of  court  other  than  those  sworn  to, 
held  erroneous.— Elrod  v.  Ashton  (S.  D.)  599. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  'Mechanics' 

Liens." 

Elridence  in  action  for  services  held  to  sus- 
tain verdict  for  plaintiff.— Oogglns  r.  Higbie 
(Minn.)  930. 

WRITS. 

See  "Process." 

Particular  writs,  see  "Attachment,"  |  2;  "Cer- 
tiorari"; "Execution";  "Habeas  Corpus"; 
"Injunction";  "Mandamus";  "Quo  Warran- 
to";   "Replevin." 

writ  of  error,  see  "Appeal  and  Error." 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tenant." 
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